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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold* First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar 

Corpus Juris Sccundum is therefore a complete restatement of the entire 
bod}’’ of American Law The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed doum since the publication of Corpus Juris \\nien the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes a^-ailable all cases back to 1658. 


Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research \^'^here tlie scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
witli certainty, keeps each title constantly to date through current cases and 
new precedents. 


Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 


in legal publications. 


The Publishers 
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CORPUS JURIS 
SECUNDUM 

VOLUME FIFTY-SEVEN 


MASTER AND SERVANT 

This Title includes the relation created by contracts of employment, express or implied; rig^hts, poiv- 
ers, duties, and liabilities of the parties, as between themselves and as to others, incident to the relation; 
interference of others with the relation; and l^^al proceedings relatmg thereto. 

■attan not In thu Title, tnated eUrnrhem In tbb voA, tee Dewilpttm-Wiiitd Indes 

’Analysis 

Dlvlsloiu X to XV O' in Volume 56 


I THE BELATIOH, §§ 1-59 

A. DimNixiONs, AND Cbeation Ain> Existenob ov Szlaxioh, §§ 1-13 

B. Statdtqbt REauiiAnoNS nr Gbnbral, §§ 14-27 

C Eupdotee Organizations; Disgriuinatobt Pbaoxioes; Dntebicnation op Disputes, §§ 28 
(1)-28(144) 

1. Jn General, §§ 28(1)-28(19) 

2. Collective Bargaining, §§ 28(20)-28(42) 

3. Unfair Ijibor Practices, §§ 28(43)-28(64) 

4. Labor Relations Boards, §§ 28(65)-28(6S) 

5. Procedure for Settlement of Disputes, §§ 28(69)-28(121) 

a. IN GENERAL, §§ 28(®)-28(81) 

' b. PASTIES, PBOOESS, PLEADING, AND EVZDENOE, §§ 28(82)-28(101) 

C. HEARINGS, FINDINGS, DETEBIQNATIONS, AND ORDERS, §§ 28('102)-28(121)' 

6. Judicial Enforcement or Review of Orders or Awards, §§ 28(122)-28(144) 

D. Terhination of Relation, §§ 29-59 

TL SEEVIOES AHD COMPENSATION, §§ 60-160(13) 

A. Perforuanoe and Bbeaob of Eufloyment Conthaot, §§ 60-80 

B. Wages and Otheb Reudneration, §§ 81-160(13) 

1. Right to Compensation, §§ 81-108 

2. Amount, §§ 1(19-118 

3. Time When Compensation Due and Payment, §§ 119-121 


57 0J.S.-1 


See also descriptive word Index in the back of this Volume 
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MASTER AUD SERVANT 


67 C.J.S. 


n. SEBVIOES AND OOMPEN8ATION—Continued 

B. Wages and Othbb Remuneration— Continued 

4. Actions, §§ 122-137 

5. Arbitration and Medtaiion, § 138 

6. Ltens and Preferences, §§ 139-lSO 

7. Constitutional or Statutory Regulations and Penalties, §§ 151(1)-160(13) 

a. MINIMUM WAGES AlU) OVEBTIMB PAT, §§ I5l(l)-153 

b. OTHER REGULATIONS, §§ 154-159 

C. AOnONS AND CRIMINAL FBOSEOUTEONS, §§ 160(1)-160(13) 
m. MEDIOAIi, SUBaiGAli, AND HOSPITAL ATTENTION; EEUEF FUNDS, §§ 161-170 

IV. MASTER’S LEABIUTT FOB INJURIES TO SERVANT, §§ 171-^ 

A. Nature and Extent in General, §§ 171-200 

B. Tools, Maohinxey, Applianoes, and Places for Wore, §§ 201-259 

1. /n §§ 201-212 

2. Particular Appliances and Places, §§ 213-230 

3. Covering or Guarding Dangerous Machinery or Places, §§ 231-234 

4. Inspection and Repair, §§ 235-243 

5. Knowledge by Master of Defect or Danger, §§ 244-248 

6. Dangerous Operations and Improper or Unusual Use or Test, §§ 249-251 

7. Proximate Cause of Injury, §§ 252-259 

C. Methods of Wore; Rules and Orders, §§ 260-283 

D. Warning and Instructing Servant, §§ 284-306 

E. Fellow Servants, §§ 307-356 

1. Number, Competency, and Supervision, §§ 307-320 

2. Common’^Law Liability of Master for Injuries by Fellow Servant, §§ 321-^333 

3. Constitutional or Statutory Provisions as to Master^s Liability for Injuries by Fellow 

Servant, §§ 334-355 

4. Concurrent Negligence of Master and Fellow Servant, § 356 

F. Assumption of Risk, §§ 357-420 

1. In General, §§ 357-360 

2. Nature of Risks, §§ 361-378 

3. Knotxdedge as Affecting Assumption of Risk in General, §§ 379-392 

4. Continuing Work after Knowledge of Danger, §§ 393-397 
5 Compliance with Commands or Threats, §§ 398-403 

6. Assurances or Representations of Master, §§ 404-406 

7. Risks outside Scope of Employment, §§ 407-409 

8. Disobedience of Rules, Orders, Instructions, or Statutes, and Use of Appliances for 

Purposes Not Intended, §§ 410-411 ^ 

9. Inexperienced or Youthful Servemt, §§ 412-420 

G. Contributory Negligence, §§ 421-481 

1. In General, §§ 421-445 

2. Particular Applications of Doctrine, §§ 446-470 

3. Inexperienced or Youthful Servants, §§ 471-481 
H Actions, §§ 482-554 

1. In General, %§482rA8S 
2 Pleading, §§ 48^500 

3. Evidence, §§ 501-527 

4. Trial, §§ 528-550 

5. New Trial, Judgment, Review^ and Damages, §§ 551-554 


See also descriptive word index in the back of this Volume 
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MA8TEB AND SEBYANT 

V. UABnJTT POB DTJUBZES TO THIRD PEBSOHS, §§ 556-621 

A. Acts ob Omissioits of Sbhvaht, §§ 555-579 

B. WOKK OF iMDBPlUIDBHr CONTBACTOB, §§ 580-610 
C Actions, §§ 611-621 

VL I i IABTTiTT Y OP THIRD PERSON POR INJURIES TO SERVANT, §§ 622-623 

VH DPTEBPERENOE WITH THE RELATION BT iTTm^n PERSONS, §§ 624-639 

A. Crvn, LiABiLiTr, §§ 624-632 

B. CsDaHAL Liabilitt, §§ 633-639 

Sub-Analysts 

For Snb-Analysis of §§ 1 to 481 see Vol. 56 
IV. MASTEB’8 LIABILITY FOB INJUBEES TO SEBVAlTr—Continued 
H, AomoNS—7 

1. In general —p 7 

- § 482. In general—p 7 

483. Conditions precedent—^p 8 

484. — Return of money received after injury—8 

485. -Notice of injury—^p 8 

486. Jurisdiction and venue—10 

487. Time to sue and limitations—p 11 
488- Parties—p 13 

2. Pleading —^p 14 

§ 489. Declaration, petition, or complaint—^p 14 

490. -Negligence of master—^p 17 

491- — Negligence of fellow servants —p 31 

492. -Negativing assumption of risk—p 32 

493. -Negativing contributory negligence—^p 35 

494 Plea or answer—^p 36 

495- Replication or reply —p 41 

496. Amendment of pleadings—^p 41 

497. Issues, proof, and variance—^p 43 

498. - Matters to be proved—^p 43 

499. - Issues raised by, and evidence admissible under, pleadings—p 45 

SCO. -Variance—p SO 

3. Evidence —^p 52 

§ SOI. Presumptions and burden of proof—p 52 

502. - Effect of constitutional and statutory provisions—^p 84 

503. Admissibility—p 86 

504. -Employment or relation of master and servant—p 87 

505. - Nature, cause, and extent of mjury—88 

506. —— Negligence of employer in general—p 89 

507. — Care of inexperienced or youthful employee—^p 89 

508. -Violations of statutes or ordinances—^p 89 

509. - Conditions before or after injury—^p 90 

510. - Precautions against recurrence of injury—p 92 
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IV. MASTER’S LIABILITY FOB INJURIES TO SERVANT—Continued 
H. AonONS—Continued 

3. Evidence —Continued 

g 511. —• Similar facts and occurrences—p 94 

512. -Defective or dangerous machinery, appliances, and places—p 96 

513. -Methods of work, rules, and orders—p 100 

514. -Warning and instructmg employee—^p 103 

515. —— Insufficient force for work—^p 103 

516. -Employment or retention of incompetent employees—^p 104 
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526. —^— Assumption of risk—^p 141 

527. — Contributory negligence—^p 143 

4. TriflZ—p 146 

§ 528. Conduct of trial—^p 146 
529 Questions of law and fact—^p 146 

530. -Relation of parties—^p 148 

531. — Scope of employment—^p ISO 
532 — Presumptions—p 152 

533. -Nature and cause of injury—p 152 

534. -Negligence on part of master—^p 164 

535 -Fellow servants and coemployees—p 205 

536 -Assumption of risk—p 211 

537 - Contributory negligence—^p 222 

538. Instructions—p 237 

539. -Conformity to pleadings and evidence; theory of case—p 240 

540. -Presumptions and burden of proof—p 241 

541. -What law governs—^p 242 

542. — Relation of parties; codefendants—p 242 

543 -Scope of employment—p 243 

544. -Cause of injury—243 

545. -Accidental or improbable injury—^p 244 

546. -Negligence of master—^p 245 

547. — Contracts affecting liability—^p 252 

548 -Negligence of fellow servants—p 252 
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550. Verdict and findings—p 262 

5. New Trials Judgment, Review, and Damages —p 264 

§ 551. New Trial—p 264 

552. Judgment—p 265 

553. Appeal and error—^p 265 

554. Damages—265 
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V. LIABILITT FOa INJtJEIES TO THIRD PERSONS-^ 266 

A. Acts or Omissions of Servant— 266 

§ 555. In general—266 

556. Liability of master based on his contribution or participation—p 268 

557. -Acts done by express command or assent—p 268 

558. -Ratification by master—p 269 

559. -Negligence in selecting or retaining servants—p 270 

560. -Failure to instruct servant or to enforce obedience to instructions— p 

272 

561. Liability of master based on doctrine of respondeat superior—p 272 

562. -Necessity for relation of master and servant—273 

563. -When relation exists in general—^p 275 

564. —— Assistants employed by servant—p 280 

565. -Special police officers—^p 283 
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568. -Termination of relation—p 292 
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571. -Negligence—p 315 
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573. -Criminal acts—p 322 
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578. —- To fellow servants—^p 348 
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§ 58U. In general—^p 352 
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582. Subcontractors—^p 353 
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628. -Damages—p 433 

629. Intimidation, coercion, or violence to prevent service—p 434 

630. Malicious procurement of discharge—p 434 

631. -Actions—^p 437 

632. -Damages—p 439 

B. Cbhonal Liability— P 439 

§ 633. Enticing servant—p 439 

634. -Nature and elements of offense—p 440 

635. -Indictment, complaint, or affidavit—p 441 

636 -Evidence—^p 442 

637. -Trial—p 442 

638 Intimidation or coercion of servant—p 442 

639. Bribing servant with intent to influence his relation with master—p 443 
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H. ACTIONS 


§ 482 


1. Ik Gekebal 


§ 482. In General 

At common law a aarvant'a action against his mas- 
tap top a personal Injury generally is an action based 
on negligence. The enactment of an employers' liability 
act usually does not abolish the servant’s right of ac¬ 
tion against the master whether the right is one previ¬ 
ously enforceable at common law or by virtue of an¬ 
other statute. 

Generally at common law a servant’s action 
against his master for a personal injury is for neg¬ 
ligence,®* and, in the absence of any controlling 
statutory provision, the servant’s right of action, 
if any, is one at common law.®* The enactment of 
an employers’ liability act does not ordinarily abol¬ 
ish a right of action by a servant against his mas¬ 
ter for negligence, whether the right is one previ¬ 
ously enforceable at common law,i or by virtue of 
some other statute.® The servant may enforce a 
liability created by statute, even though the injury 
was sustained under such arcumstances that he 
could have maintained his action at common law,® 
or under another subdivision of the same statute;^ 
but a cause of action under one provision of a stat¬ 
ute cannot also be set out as a separate cause un¬ 
der another and distinct provision.® Plaintiff may 


rest his suit on one of several statutes, or on both, 
if either or both support the action ® 

The statutory remedy, however, supersedes the 
common-law remedy as to all matters particularly 
mentioned in the statute or exclusively governed 
thereby,and no other notice that the action is 
brought under the statute is necessary than to al¬ 
lege facts bringing the case within it.® If the stat¬ 
ute is unconstitutional, an action, in so far as it 
seeks to recover thereunder, is not, of course, main¬ 
tainable® An action may be maintained under a 
statute in force at the time of the injury, even 
though the statute, as subsequently revised, does not 
preserve a remedy for injuries occurring under the 
former act.^® A statutory right of action is not tak¬ 
en away or in any way affected by a provision im¬ 
posing a penalty for the violation of the statute.^® 

Where the pleadings are applicable to a recovery 
either, under the Federal Employers’ Liability Act 
or at common law, plaintiff is not necessarily re¬ 
quired to elect at the beginning of the trial to seek 
recovery either under such act or at common law.®® 
Plaintiff’s election at the trial, however, to base his 
cause of action on a common-law duty of defend- 


•8. NT—Schmidt v Merchants 
Despatch Tranap Ca, 280 NTS 
886, 844 App Dlv. 606, motion 

granted Lableko v American Piano 
Co. 198 NB 534, 268 NT 689, 
modified on other grounds Schmidt 
V Merchants Despatch Transp Co, 
800 NE 824, 270 NT, 287, reargu¬ 
ment denied 2 NE2d 660, 271 N. 
T 631 

Action as one In contract or in tort 
see Actions S 49 e (8). 

Bzeaob of duty 

In the case of trespass actions for 
disease or Injury from exposure due 
to the employer’s negligence or vio¬ 
lation of a statutory duty. It is the 
breach oj. the employer’s duty which 
constitutes the '’cause of action” and 
the disease is but the consequential 
damage—^McIntyre v E J Lavino & 
Co, 26 A.2d 168, 844 Pa 163 

88l Kan —^Thoman v. Farmers & 
Bankers Life Ins Co, 130 P 2d 
661, 166 Kan 806. 

Air-oonditioned office 

An action against an employer for 
Injuries sustained by woman em¬ 
ployee for impairment of health due 
to working m an air-conditioned of¬ 
fice was not maintainable under a 
single isolated section of the Indus¬ 
trial Welfare Act, Oen St 1936, 44-639 
et seq, which created an official state 


board and clothed It with authority 
to prescribe standard conditions of 
labor for women In industries to 
which employers must conform, 
since neither the statute nor the 
state board created by the statute 
had prescribed standard conditions 
of labor for women in industry to 
which particular employer must con¬ 
form—^Thoman v. Farmers & Bank¬ 
ers Life Ins Co, supra. 

Injury ta snothar state 

NC—Johnson v Carolina, C. A O. 

By. Co. 181 SE 890, 191 NC. 76 
1, Mass—Ryalls v. Mechanics’ 
Mills, 22 NE 766, 160 Mass 190, 
6 LRA 667 
89 C J p 907 note 83. 

2m US—Arxuaga v. Ortis, C.CA 
Puerto Rico, 266 F. 449 
89 C J. P 907 note 84 

3. N.T—Finley v Conlan, 186 N.T. 

S 666, 162 AppDiv. 203. 

89 C J. p 907 note 86 

4i Ala.—Jackson Lumber Co. v. 
Couroey, 68 So 749, 9 AlaA^pp. 488 

8. Ala—^Bridges v. Tennessee Coal, 
Iron A Railroad Co, 19 So. 496, 109 
Ala. 287. 

e. Kan—^Flanigan ▼. Hmes, 198 P. 

1077, 108 Kan. 188. 

Ohio—^Mllbum Wa«on Co. Gaw- 

7 


ronski, 88 Ohio CirCt. 1, affirmed 

91 NE 1134, 81 Ohio St. 666. 

89 C J p 908 note 88 

7. Iowa.—^Edgren v. Scandia Coal 
Co. 161 N.W 619, 171 Iowa 469. 

89 C J p 908 note 89 
Ocoupational injury 
Common-law action for carbon 
bisulphide poisoning due to em¬ 
ployee’s work In glue room not ven¬ 
tilated as provided by Factory Act 
was not maintainable but recovery 
could be had only under the Factory 
Act—Calhoun v. Washington Veneer 
Co. 16 P2d 943, 170 Wash 162. 

Em Or—Schulte v. Pacific Paper Ca, 
186 P 627, 67 Or 334, rehearmg 
denied 186 P. 6, 67 Or. 884 

9. Miss—^Tazoo A M V. R. Co v. 

Sohraag, 86 So 193, 84 Miss. 125. 
89 C.J. p 908 note 91. 

10m Ill —Schultz V Bumwell Coal 
Co, 180 Ill App 698. 

89 C.J. p 908 note 2. 

11. Ind.—D. H. Davis Coal Ca v. 
Polland, 62 N.E. 492, 168 Ind. 607. 

92 Am S R 819 

Fa.—^McE’hone v. Philadelphia Quar¬ 
tette dubb 68 PaSuper. 262. 

18. Wash—^Prmk v. Longview, P. A 
N Ry. Co.. 279 P. 1116. 168 WaslL 
800. 
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ant may prevent plaintiffs subsequent reliance on 
an employers’ liability act.i8 The nature and form 
of proceedings under workmen’s compensation acts 
arc discussed in the CJ.S. title Workmen’s Compen¬ 
sation Acts § 415, also 71 CJ p 952 note 96-p 959 
note 82. 

§ 483. Conditions Precedent 

Notice of injury and return of money received 
after injury as conditions precedent are discussed 
infra §§ 484, 485. 

Examine Pocket Parts for later cases. 

§ 484. -Return of Money Received after 

Injury 

The Injured employee le not bound under all cir- 
cumetancee to return paymenta received from the em¬ 
ployer after the injury wae austained, as a condition 
precedent to the maintenance of an action. 

Unless accepted in compromise of hi& claim, a 
servant is not bound, as a condition precedent to his 
right of action, to return money received for wages 
and medical attention after the accident^^ 

§ 485. -Notice of Injury 

a. General considerations 

b. Waiver or estoppel 

c. Form and sufficiency 

d. Service 

e. Variance 

a. General Oonslderations 

Some atatutes require the giving of a notice of 
Injury within a preecnbed time as a condition precedent 
to a right of action under the atatutea. 

Some employers’ liability acts require a notice of 


injury to be given within a prescribed time after 
the injury as a condition precedent to a right of 
action under the statute,^® but such a statutory pro¬ 
vision has no application to injuries occurring be¬ 
fore It took effect The requirements of the em¬ 
ployers’ liability acts apply only to those cases 
which lie outside the common law and within the 
statute, or to a case in which a servant, although he 
has a remedy at common law, relies on the statute 
alone under a general statute providing that 

no action for injury to a person shall be maintained 
unless notice of the injury is given, such notice is 
a condition precedent to a common-law action by 
an employee against his employer for injuries caused 
by the latter’s negligence.^* 

Under a statutory provision excusing failure to 
give notice within the prescribed time if from phys¬ 
ical or mental incapacity it is impossible to do so, 
mere physical incapacity to give the notice per¬ 
sonally is not sufficient excuse if the injured em¬ 
ployee is able to give notice through another and 
IS mentally capable of so doing Failure formally 
to offer in evidence a notice properly served will 
not defeat recovery.*® 

Contract requirement of notice, A provision m 
the contract of employment requiring notice of in¬ 
jury to be given within a speafied time will be cn- 
forced,*! but such a provision is ineffective and un¬ 
enforceable if it is in conflict with some constitu¬ 
tional or statutory provision,** The validity of such 
a provision is governed by the law of the place 
where the injury occurs.** If the contract provides 
that it may terminate at the option of either party, 
the adoption of a constitutional provision making 
any such contract void abrogates a contract previ- 


aUi N.Y —1>1 Tommaso v. Elaat 

Coast Coalmgr Co, 209 N.Y S 422, 
212 App.Div. 692. 

14i K 7 —^Houston, Stanwood & 

Gamble Co t Bain, 163 SW 766, 
157 Ky 628—Contmental Tobacco 
Co. V. Knoop, 71 SW. 8, 24 Ky.L, 
1268. 

Repayment or tender of considera¬ 
tion as condition precedent to con¬ 
testing validity of release gener¬ 
ally see the CJS. title Release 8 
87, also 68 C J. p 1282 note 60-p 
1238 note 86. 

15. Wash—^Nelson v. YoungCole 
Lumber Co, 107 P. 878, 68 Wash 
66 . 

89 C J. p 908 note 8- 

Commenoement of action as consti¬ 
tuting notice see infra subdivision 
o of this section. 

15. Wash.—^Miller ▼. Union Mill 
Co., 88 P. 180, 45 Wash. 199. 


17. Mass—^Dumas v Meyer. 6 NB 
2d 14, 296 Mass 67. 

39 C J. p 909 note 10. 
la Wis—^Brunette v Brunette, 177 
N.W 698, 171 WiB 866. 

89 CJ p 909 note 12 
Oonstmotioa and operation of pai> 
tlonlor statute 

(1) In an action by an employee 
against his employer, it has been 
held that a loading platform main- 
tamed by the employer constituted 
'*premises’' -withm meaning of stat¬ 
ute requiring a person injured be¬ 
cause of a defect m premises con¬ 
sisting m part of snow or Ice there¬ 
on to notify owner of premises of 
such injury pnor to bringing action 
and within a specified time after in¬ 
jury.—Whalen v. Railway Bzp 
Agency, Mass, 78 N B 2d 740. 

(2) Such statute is not limited to 
snow or ice appearing at place of in¬ 
jury through natural causes and ap¬ 
plies where employee stepped on a 

8 


piece of Ice which was present on a 
loading platform as the result of 
loading operation—^Whalen v. Rail¬ 
way Bxp Agency, supra. 

19, Mass —Cogan v. Burnham, 66 N. 

B 685. 175 Bdass 891. 

39 CJ. p 909 note 14. 

2a N.Y—Coleman v Ruggles-Rob- 
inson Co, 144 N Y S 272, 169 App 
Div. 268, affirmed 107 NB 1075, 
218 NY 688—^Mullins v Bradley 
Contracting Co, 160 N.Y S. 688. 

21. Kan—Smith v Chicago, R. I & 
P R Co, 107 P 636, 82 Ken. 186, 
28 LR.A,NS, 1266. 

89 C.J. p 909 note 16. 

22. Okl —Brakeblll v. Chicago, R I 
& P R Cu. 131 P. 640, 37 Okl. 140. 

89 C J p 909 note 17. 

23. Tex—Chicago, R. I. & P. R 
Co. V. Thompson, 97 S.W 469, 100 
Tex 186, 123 Am RR. 798, 7 L.R 
A, N.S., 191. 
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oiisly made where the injury occurs after the adop¬ 
tion of the constitution.^^ 

b. Waiver or Estoppd 

The right to notice of injury may be lost by estop¬ 
pel or waiver. 

The right to the statutory notice may be lost by 
estoppel or waiver,*6 and failure to make timely ob¬ 
jection constitutes a waiver of the notice.26 A con¬ 
tract provision for notice may also be waived,®^ 
and no consideration is necessary to support a 

waiver,28 

c. Form and Sufficiency 

The notice of Injury mutt atate the particulars re¬ 
quired with reasonable definiteness and eompletenesa, 
'and usually the notice must be in writing. 

The notice of injury must state all the particulars 
required by the statute, such as the time, place, and 
cause of the injury, with reasonable definiteness and 
completeness,although techmcal precision is not 
required.*® A notice which states merely a com¬ 
mon-law liability does not enlarge plaintiff's rights 
or extend defendant's liability beyond that imposed 
by the common law.*i Usually the notice of in¬ 
jury must be in writing ** 

Conmencemeni of action as notice. The view has 
been taken that the commencement of an action un¬ 
der an employers’ liability act within the period pre¬ 
scribed, and the filmg of a complaint setting out the 
required facts, constitute a suffiaent compliance 
with the requirement of notice,** and a hke rule 
has been applied with respect to a contract provi¬ 
sion for notice.*^ According to some cases, how¬ 
ever, the giving of the statutory notice must pre¬ 


cede the writ or commencement of the action, as 
shown infra subdivision d of this section. A com¬ 
plaint in a common-law action discontinued by 
plaintiff is not a sufficient notice to entitle him to 
recover in a subsequent action under the statute.** 

Signature, The notice must be signed by plain¬ 
tiff or by some one in his behalf duly authorized by 
him,*® but It IS not necessary that the notice should 
state expressly that it is signed in behalf of plaintiff 
if such intent can reasonably be mferred from its 
language.*^ 

Effect of defects. Under some statutes a defect 
or inaccuracy in a notice of injury which does not 
prejudice defendant, and which is not for the pur¬ 
pose of misleading him, will not vitiate the notice.** 
Thus, a notice which is merely maccurate in giving 
some detail will not defeat the action where de¬ 
fendant is not misled,** as where he or his repre¬ 
sentative had actual knowledge of the facts;®® but 
the statute does not excuse an entire omission to 
state some substantial fact,®^ even though defendant 
had knowledge of such fact apart from the notice.®* 
If the complamt is broad enough to embrace a com¬ 
mon-law as well as a statutory liability, the court 
may treat the case as at common law, and defects 
in the notice sufficient to defeat an action under the 
statute will be no defense.®* 

Waiver of defects. Defects and irregularities in 
the notice of injury may be waived.®® By the ex¬ 
press terms of some statutes, if the notice is insuffi¬ 
cient, failure to demand further notice within a 
specified time after service of the original notice 
waives all defects therein.®* Under a statute pro¬ 


as. Okl.—^Brakebill ▼. Chioago, R I 
& P. B. Go, 181 P 640. 87 Okl 140 
as. WIb.—^ 8£aurer v. N’orthwestem 
Iron Co, 188 NW. 886, 161 Wia 
172 

89 CJ. p 910 note 20. 

Waiver of defect In notice see infra 
aubdlvifllon o of thia aeotion. 

88. ns—^Welah v Barber Aaphalt 
Pav. Co., Or, 167 F. 466, 98 aCA. 
101 . 

87. CaL—Smith v. Atchiaon, T, & S. 

F. R. Go., 178 P 601, 179 CaL 611. 
89 C.J. p 810 note 28 
88 l Kan—Smith v. Chicago, R. I & 
P R Co, 107 P 686, 82 Kan. 186, 
28 L..R.A..NS, 1266. 
as. K.T^Logerto v. Central Bldg 
Co., 91 NR. 782, 198 NT. 890. 

99 C.J. p 910 note 25. 

SOL Maaa.—^De Marco v Peaae, 149 
N.E. 208, 268 Maaa. 499, 

89 C.J. p 911 note 26. 

8X. NT.—Lewie v. Gehlen. 122 N 
TS. 89, 186 AppDlv. 866. 

89 C.J. p 911 note 27. 


38. Maaa—Grebenateln v. Stone & 
Webster Bngineenng Co, 96 N.B 
608, 209 Mass 196. 

39 G J p 910 note 24. 

38. U.S—Welah ▼. Barber Aaphalt 
Pav. Co. Or., 167 F. 466, 98 aaA. 
101 

89 C J. p 911 note 88. 

34b Tex —^Miaeourl, etc, R Co v. 
Hawley, 128 SW 726, 68 Tex Civ. 
App 148 

35. N T.—Ghiaholm v Manhattan 
R Co., 101 NTS. 623, 116 AppDiv. 
820. 

33. N.T.—^Rodzborakl v. Amenoan 
Sugar Reflmng Co, 104 NB 616, 
210 NT. 262. 

89 G J. p 911 note 80. 

37i Mass—^Menli v. Qulsaett MilL 
104 N BL 286, 816 Maaa 562. 

8& Maas—Whalen v New England 
Telephone & Telegraph Co. 117 N 
B 620, 228 Maas. 861 
39 C J. p 911 note 82. 

38. N.T.—Flnnigan v. New Tork 

9 


Contracting Co, 87 NE 424, 194 N. 
T. 244, 81 LRA,N.S., 288. 

89 C J p 912 note 88. 

4a Mass—^De Marco v. Peaae, 149 
NE 208, 263 Maaa. 499 
39 C J p 912 note 84. 

41. N.T —^Fimiigan v New Tork 
Contracting Co, 87 NE. 424, 194 N. 
T 244, 21 LRA.NS, 288. 

89 C.J. p 912 note 86. 
la N.T.—Finnigan v New Tork 
Contracting Co, aupra. 

89 C J p 912 note 86 
4a N.T—Mosier v. Weil-HaakeU 
Co, 121 N.TS. 946, 187 App.Dlv. 
647. 

89 C J. p 912 note 87. 

44. N T.—^HefCron v. Lackawanna 
Steel Co. 106 NTS 429, 121 App. 
Dlv 86, aflEUmed 88 N.B. 1121, 184 
N.T. 698. 

89 G J. p 918 note 89. 

Waiver of want of notice see supra 
aubdivialon b of thia aeotion. 

4a NT.—Spagula v American Lu- 
comoUve Oa, 148 N.T.& 877. 
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viding that, where a notice is defective defendant 
may, within a specified time after service thereof, 
demand a further or amended notice, an amended 
notice supersedes the original notice^^ as far as it 
is inconsistent therewith.^? Plaintiff may begin his 
action as soon as the original notice is served,and 
need not discontinue and commence a new action 
after the service of the amended notice.^^ 

d. Service 

Generally the notice of injury mutt be served In the 
manner and within the time pretcribed. 

The notice of injury must be served in the man¬ 
ner®® and within the time®i prescnbed, unless rea¬ 
sonable excuse is shown for delay.®^ According to 
some cases the giving of the statutory notice must 
precede the writ or commencement of the action 
The notice must be given by plaintiff or his agent®* 
to defendant or his duly authorized agent®® 

An admission of service of notjpe is insufficient 
proof of service where there is no proof of the con¬ 
tents of the notice or of the date of service.®® 

e. Variance 

Tha evidanea at the trial muat conform to tha facta 
atatad in tha notice of Injury where the action la baaad 
aclaly on an employara* liability act. 

Where the action is brought solely under the em¬ 
ployers* liabihty act, the evidence on the trial must 


conform to the facts stated in the notice of injury,®*^ 
and a substantial variance between the notice and 
proof will defeat recovery.®® Where a notice was 
addressed to defendant and alleged that on the date 
of plaintiff’s injury he was in defendant's employ as 
a street car conductor, he could not claim on the 
trial that the evidence showed that he was employed 
by a certain railway company other than defendant, 
and that there was no evidence that such company 
and defendant were identical.®® 

§ 486. Jurisdiction and Venue 

Qanarally a atata court may acquire jurladlctlon of 
an action for an injury to an omployaa which occurred 
In another atata. Varioua atata courts have Juriadlc- 
tlon of actions under tha Federal Employers' Liability 
Act, and tha atata practice determines the venue of such 
an action In a state court. 

While an action for injury to an employee is 
transitory, and a state court has generally jurisdic¬ 
tion of such an action, notwithstanding the injury 
occurred in another state, if jurisdiction of defend¬ 
ant is duly obtained,®® questions of jurisdiction and 
venue in actions by servants against their masters 
for personal injuries are sometimes governed by 
speaal statutory provisions.®^ Under the Federal 
Employers’ Liability Act, 45 U.S C.A. § 56, plaintiff 
has a choice with respect to certain courts in which 
an action under the act may be brought ®® Under 
such act certain state courts have jurisdiction,®® in- 


48. NT.—SpaffuiB v. American Lo¬ 
comotive Co, Bupnu 

47. NY—^Fitzgerald v. Brooklyn 
Inet of Arts & Sciences. 162 NY 
8. 626. 176 App.Div. 664—Oswald 
V Underpinning & Foundation Co. 
144 N.Y.S 843, 169 App Div. 684 
4a NY—Oswald Y Underpinning & 
Foundation Co, supra—Spaguls v. 
Americaoi Locomotive Co, 148 N 
Ta 377 

49. NY—Oswald v. Underpinning & 
Foundation Co., 144 NYS 848, 169 
App Div. 684—SpaguiB v American 
Locomotive Co.. 148 NYS 877. 

50. N.Y.—^Nleleen v George A. Just 
Co, 166 NTa 442, 169 AppDlv. 
677. 

89 aJ p 912 note 46. 

51. NY.—Connors v. Gross, 144 N. 
YS 18. 

89 C J p 912 note 47. 

sa N.Y—Wolven v. Gabler, 116 N. 

YS 869, 182 App Div. 46. 

89 CJ. p 912 note 48. 

5a Mass.—^Finneran v, Graham, 84 
KJBI 478, 198 Mass. 885. 16 Aim. 
Can. 291 

89 CJ. P 912 note 47 [a], 
pleading as sufficient to satisfy re¬ 
quirement of notice see supra sub¬ 
division c of this section. 


6a Mass—Healey v. Geo. F BlaJie 
Mfg Go, 62 NB 270, 180 Mass 
270 

Mo—^Hueted v Missouri Pac. R Go, 
128 SW 282, 148 Mo App 628. 

sa Mass—^Healey v. Geo. F BlaJee 
Mfg Go. 68 NO. 270. 180 Mass 
270 

89 G J p 912 note 60. 

Seevloo OB, railroad 
Leaving notice with person in 
charge of railroad depot or station 
was sufficient to charge rsulroad.— 
Dowell V Chicago, R. I. & F. Ry 
Co, 112 P 136, 88 Kan 662, affirmed 
Chicago, R I & P Ry. v. Dowell, 
83 SCL 684, 229 US 102, 67 LBd 
1090—St Louis & S F. R Co. v. 
Burgess, 88 P. 991. 72 Elan 464 

6a NT—wingless v New York, N. 
H, & N H R. Co, 117 N.Y S. 892, 
IS App Div. 198. 

67. NT—Finnigan v. New York 
Contracting Co, 87 NB 424, 194 
NY. 244, 21 LRA..N.S, 288. 

39 C.J. p 918 note 62. 

sa NY.—^Beadle v. Holbrook, Cabot 
& Rollins Corp, 160 N.Y.S. 208, 
164 App.Div 464 
89 C.J. p 918 note 68 

sa N.Y.—McLaughlin v. Interurban 

10 


St R. Oa. 91 N.Y.a 888, 101 App. 
Div. 184. 

ea us —Tennessee Goal, Iron A R. 
Co. V George, Ga., 84 SCt. 687, 
288 us. 864, 68 LBd 997, LR.A. 
1916D 685. 

16 C J p 740 note 60 [b]. 

61. Gfu—^Thomas v. Georgia R. A 
Banking Co, 88 Ga. 222. 

89 C.J. p 918 notes 66, 66 
6a Utah—^Petersen v Ogden Union 
Ry. A Depot Go., 176 P 2d 744. 

The purpose of such proviaions la 
not only to promote employee's con¬ 
venience and to enable him to choose 
a oourt in which the expense of liti¬ 
gation would not be prohibitive, but 
also to confer on him the right to 
select a court in which he considers 
It would be most advantageous for 
him to bring his action —^Petersen v. 
Ogden Union Ry A Depot Co. supra. 
ProteotioB of rights 
The beneficial effects of the stat¬ 
ute should not be whittled away by 
courts by distinguishing between ad¬ 
jective and Bubstantive rights, and 
adjective and substantive duties — 
Petersen v Ogden Union Ry. A 
Depot Co, supra 

ea Va.—Chesapeake & O. R Co v 
Meadows, 89 S B. 244, 119 Va 83. 

89 aj. p 914 note 67 [a] (1). (8). 
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eluding a competent court of the state in which de¬ 
fendant resides/^ in which the action arose,®® or 
in which defendant is doing business.®® While the 
act does not give an absolute right to sue in the 
courts of any state where jurisdiction over defend¬ 
ant may be obtained,®^ generally a state court which 
has jurisdiction may not refuse to exercise it.®® 
The act does not enlarge the junsdiction of the 
state court over the person of defendant carrier to 
an extent greater than that conferred by the state.®® 
The venue of actions in state courts under the act 
is left to the practice of the forum.^® 

Concurrent junsdiction of state and federal courts 
of actions under the Federal Employers* Liability 
Act is discussed generally in Courts § 526. 


§ 487. Time to Sue and Limitations 
a General considerations 
b. Computation of statutory period 

a. General OonsideTations 

An action based on an employara* liability act must 
be commenced within the time prescribed by such act. 
Generally the limitation In such acts relates not merely 
to the remedy but is a condition of liability created by 
the statute. 

Where an employers’ liability act prescribes the 
time for commencing actions arising thereunder, an 
action based on such act must be brought within the 
time so limited.^^ The limitation in such acts re¬ 
lates not merely to tlie remedy, but operates as a 
condition of liability.^® There have been broad 


M Cal—^Leet v. Union Pac B Co., 
166 P2d 42, 26 Cal 2d 606. 168 A 
Li R 1008. certiorari denied 66 S Ct 
1403, two cases, 826 US 866, 89 L. 
Ed 1986 

65. Cal —^Leet y. Union Pac R. Co, 
supra 

66. Cal—^Leet v. Union Pacific R 
Co, supra—In re Waits* Estate, 
146 P 2d 6, 23 Cal 2d 676 

89 C.J. p 914 note 67 [a] (2). 
DafaadaiLt operatliitf railroad under 
state obarlisr 

Action for mjunea to an employee 
resulting from defendant employer's 
negligence m failing to comply with 
Federal Safety Appliance Acta could 
be maintained in a state court in 
Texan notwithstanding the Injury 
occurred in another state, where de¬ 
fendant operated a railroad in Texas 
by virtue of a charter under the laws 
of Texas —St Louis Southwestern 
Hy. Co of Texas v Smiths, 222 S. 
W 494, 111 Tex. 286. 

67. Ind.—^Kem v Cleveland, C, C. & 
St L Ry. Co., 186 NE. 446, 804 
Ind 696. 

68. Cal—Leet v Union Pac. R Co. 
165 P 2d 42, 26 Cal 2d 606, 158 A. 
L R 1008, certiorari denied 66 S 
Ct. 1403, two cases. 826 U.S. 866, 89 
LEd 1986. 

Ths doctrine of fonun non oon- 
venlana does not Justify refusal of a 
state court to exercise jurisdiction 
— ^Leet V. Union Pac. R. Co, supra. 

69. Ohio—Casebalt v. Kanawha & 
Michigan R Co, 26 Ohio CirCt,N 
8., 161. 

7a U S. — ^Miles V Illinoia Central 
R Co. Tenn, 62 SCt. 827, »16 U.S. 
698, 86 LEd 1129 

Minn—^Doll v. Chicago Great West¬ 
ern R Co., 198 N.W. 1006, 169 
Minn. 828. 

N.T.—Barton v. Delaware, L. & W 
R Co, 218 N.Y.S. 171, 218 App 
Div. 748. 


Provlslona as to plaoe of trial In fed¬ 
eral oourta not applxoable 
Provisions of the act, 46 USCA 
8 66. as to place of trial in actions 
in federal courts do not apply to an 
action under the act brought m a 
state court—Barton v. Delaware, L 
& W. R Co, supra 
7L US—Carpenter v. Ene R Co, 
CCANJ, 132 F2d 862, certiorari 
denied 68 SCt 983. 818 US. 788, 
87 L Ed 1165—Beil v. Wabash Ry 
Co , C C A Mo, 68 F 2d 669 
Ark—^Field v Gazette Pub. Co.. 69 
SW.2d 19. 187 Ark. 258. 

Mo— Urie v. Thompson. 176 8.W.8d 
471, 852 Mo. 211. 

Wash.—^Bennor v. Oregon-Washing- 
ton R & Nav. Ca. 27 P2d 1082, 
176 Wash 659. 

89 C J. p 914 note 89. 
rodersl Bmploysrs* XdabUlty Aot 
oonstmoa 

(1) The provision of such act, 45 
USCA I 66. that any contract, rule, 
regulation, or device, intended to en¬ 
able a common carrier to exempt it¬ 
self from liability under the act 
shall to that extent be void did not 
operate to restore the injured em¬ 
ployee’s rights which had been lost 
by failure to bring action within the 
statutory period. In a case m which 
the employee and the employer rail¬ 
road company had entered into com¬ 
pensation agreement under a state 
workmen's compensation act—Dami- 
ano V. Pennsylvania R Co.. CCA. 
Pa.. 161 F2d 684. 

(2) A street railroad company In 
the District of Columbia was not a 
common carrier by railroad within 
the meaning of the Federal Elmploy- 
ers’ Liability Act of 1908, 46 USC 
A 88 51-60, and, therefore, the limi¬ 
tation of two years fixed by such act 
did not apply, and the statutory pe¬ 
riod of limitations applicable in such 
case was the period of one year fixed 
by the Federal Employers' Liabilit> 
Act of 1906 —Mangum v. Capital 
Traction Co.. 89 F.2d 286. 69 

a 24L 


State statnte zefemng to Fedezal 
Bmployers* XiablUty Act 
Section foreman's action for Inju¬ 
ries sustained on interstate railroad 
which occurred while he was not en¬ 
gaged In Interstate transportation, 
and hence which was not within the 
Federal Employers' Liability Act and 
which injuries occurred more than 
two years prior to bringing of action, 
was barred by limitations under 
state statute providing remedy for 
railroad employees and fixing limita¬ 
tion period as provided m Federal 
Employers* Liability Act—Sohos- 
boek V. Chicago. M, St P. & P. R.. 
Co. 68 P.2d 477. 188 Wash. 672. mod* 
ifled on other grounds 71 P*2d 648w 
191 Wash. 426 

79. US—Damlano v. Pennsylvania 
R Co, CCA Pa., 161 F2d 684— 
Carpenter v, Erie R Co, CCA-N. 
J., 182 F2d 862, certiorari denied 
68 S Ct 983. 818 U S. 788, 87 L Ed. 
1166—Wabash Ry. Co. v. Bridal, 
C.CA.MO., 94 F2d 117, certiorari 
denied 69 S Ct 68. 806 U S 602, 88 
L Ed. 882—Bell v. Wabash Ry. COm 
C.CAMO. 68 F2d 669—Rademaker 
V. B D Flynn Export Co, CC.A. 
Ala. 17 F2d IR—Taylor v South¬ 
ern Ry Co . D C 111. 6 F Supp. 269 
Ill—Herb v Pitcairn, 61 XB3d 277, 
884 Ill. 287, reversed on other 
grounds 66 S Ct 964, 826 U S 77, 
89 LEd 1488, rehearing denied 65 
set. 1188. 825 U.S. 898, 69 LEd. 
2006 

N.T^-Conco V. Smith, 161 N.TR 
298, 97 Misc, 447 

N C —Belch V Seaboard Air Line Ry. 

Co. 96 SE. 640, 176 NC. 22. 

Ohio—Wa.de v. PYanklin. 200 NBL 
644, 61 Ohio App. 816—Shinn v. 
New York, C & St. L Ry. Co, 166 
NE. 280, 24 Ohio App. 118 
Okl—Moore v. Atchison, T. & 8. F. 

R Co, 104 P.2d 286, 187 OkL 634. 
Tex—^Wichita Falls & S R Co. v. 
Durham, 120 S.W 2d 808, 182 Tex. 
148. 120 A.L.R. 1497. 
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statements to the effect that there cannot be a waiv¬ 
er of such a statute,and verbal promises and acts 
by the employer which might ordinarily constitute 
an estoppel do not prevent the operation of the stat¬ 
ute."^* Thus a failure to commence the action with¬ 
in the statutory period cannot be excused by show¬ 
ing a breach of an agreement by the employer to 
provide employment and care for the injured em¬ 
ployee in consideration of his not bringing suit,^^ 
especially where such excuse is not seasonably pre^ 
sented 

The limitation prescribed by the statute will not 
bar the action if the action is one at common law,^^ 
or plaintiff’s pleading shows that the statute con- 
tainmg the limitations is not applicable.^^ Such 
statutes are not retroactive,and an amendment 
extending the period of limitation will not affect 
actions pending at the time of the amendment, and 
which were already barred under the original act 

b. Computation of Statutoxy Period 

Subject to certain quallficationa the period of llm- 
Itationa commencee to run under eoma employers' lia¬ 
bility acta from the date of Injury, and Is not tolled by 
fraud or by personal disability of the injured employee. 
Under some acts an amendment of plaintiff’s original 
pleading which does not state a new cause of action 
may relate back to the time of the commencement of 
the action without regard to the intervening lapse of 
time. 

In an action by an mj’ured employee under the 
Federal Employers’ Liability Act, generally the 
cause of action accrues and the statutory limita¬ 
tion commences to run on the date of the injury,®^ 


and not on the date when the result of the injury 
becomes apparent,®® but in an action under such 
act for disability caused by an occupational disease 
resulting from the employer’s violation of the Fed¬ 
eral Boiler Inspection Act, 4S U.S CA. § 23, the 
period of limitation commences to run when the 
employee becomes disabled or incapaatated as a 
result of the disease,®® although it has also been 
held that the date when the period of limitation 
commences to run is not necessarily postponed until 
the date on which the employee or his physiaan as¬ 
certains the particular disease with which the em¬ 
ployee is afflicted.®^ 

The limitation provision of the Federal Employ¬ 
ers’ Liability Act is not tolled or extended by fraud 
or concealment which prevents plaintiff from bring¬ 
ing the action within the statutory period,®® nor is 
such provision tolled by the fact that the injured 
employee entered into a compensation agreement 
with the employer under a state workmen’s compen¬ 
sation act.®® Also, It IS not tolled by reason of a 
personal disability®^ as, for example, in the case 
of disability of infancy®® or insanity.®® 

Commencement of action. There is a sufficient 
commencement of an action to satisfy the limita¬ 
tion provision of the Federal Employers’ Liability 
Act where process has been adequate to bring in 
the parties and to start the case on a course of ju¬ 
dicial handling which may lead to final judgment 
without the issuance of new initial process,®® as, 
for example, where an acfaon is instituted by serv¬ 
ice of process issued out of a state court which is 


Utah —Peterson v. Union Paa R 
Co, 8 P.2d 627, 79 Utah 218. 

89 C J p 914 note 62 
78. US—Bell V. Wabash Ry. Co, 
CCAMo, 68 F2d 669—^Taylor v. 
Southern Ry. Co., DC 111, 6 F. 
Supp 269. 

74, WiB—Gauthier v Atchison, T. 
& S. F. R Co., 186 NW. 619, 176 
W» 245 

78. Ohio—Omin v Baltimore & O. 
a W. R Co, 8 Ohio App 161, 27 
Ohio ClrCt.N.S, 142 
Wis—Gauthier v. Atchison, T. & S 
F. R. Co, 186 N.W. 619, 176 Wis 
246. 

7a DC—^Morrison v Baltimore & 
O. R. Go., 40 App DC. 891, Ann. 
Gas.l914C 1026. 

89 CJ. P 914 note 66. 

77. T£o —Yost V Union Pac. R. Co., 
149 S.W. 577, 245 Mo 219. 

89 C J. P 914 note 69. 

7a S.O.—^Hardm v. Southern R. Co, 
122 SB 682, 128 SC. 216. 

89 C J P 914 note 70 

7a D.G.—^Morrison v. Baltimore & 


O R Go, 40 App DC. 891, Ann. 
Caal914C 1026. 

sa Ark—^Louis Werner Sawmill 
Co V. Dyer. 200 SW 281, 182 Ark 
78. 

81. Okl—^Moore v Atchison, T. & S. 
F R. Go., 104 P2d 236, 187 OkL 
634. 

87 C J. p 897 note 60 [b]. 
Computation of statutory period of 
limitations 

Generally see Limitations of Ac¬ 
tions S6 108-301 

In action for Death see Death 8 
64 

Federal or state law as governing 
actions brought m state courts un¬ 
der the act see supra S 178, 

8a Okl —^Moore v. Atdhison, T. & S 
F. R Co, supra. 

8a Mo—^Une V Thompson, 176 S 
W 2d 471, 852 Mo 211 
84. Ark—^Field v Gazette Pub Co., 
69 SW2d 19, 187 Ark 258. 

8& US —^Damiano v Pennsylvania 
R Co, CCA Fa, 161 F2d 634— 
Bell V. Wabash Ry Co., CCAMo, 
68 F2d 669. 


Ohio.—Wade v. Franklin, 200 N B 
844, 61 Ohio App 318—Shinn v 
Now York, C & St L Ry Co, 166 
NB 330, 24 Ohio App. 118, 

Fraud not shown 

Ohio—Shinn v New York, C. & St 
L Ry Go, 166 N.B 280, 24 Ohio 
App 118 

8a U S.—^Damiano v. Pennsylvania 
R Co, GCA.Pa., 161 F2d 684 

87. N.C—Link v. Carolina & N W 
Ry. Co, 160 SB 672, 198 N.C. 78 

sa NC—Link V. Carolina & N. W 
Ry Co, supra. 

89 C J. p 914 note 61 [a] 

8a Tex—^Alvarado v. Southern Pac 
Oo, Civ.App, 198 SW IlOa 

37 G J p 1024 note 68 [a]. 

9a US—Herb v Pitcairn, HL, 66 
set 964, 826 U.S 77, 89 LBd 
1488, rehearing demed 66 S Ct. 
1188, 326 US. 893, 89 LBd. 2006— 
Belcher v. Louisville ft N. R Co. 
Ill, 65 set 954, 326 U.S. 77, 89 
LBd 1488, rehearing denied 66 S 
Ct 1188, 326 U.S. 893. 89 L.Bd 
2006. 
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without power to proceed to final judgment, if the 
state law or practice directs or permits the transfer 
of the cause by change of venue or otherwise to a 
court which has jurisdiction to hear, try, and oth¬ 
erwise determine the cause.^i However, the fact 
that the injured employee and the employer have 
entered into a compensation agreement under a state 
workmen’s compensation act does not constitute 
commencement of the action.^^ 

Where the allegations of plaintiffs original plead¬ 
ing state facts authonzing recovery under the Fed¬ 
eral Employers' Liability Act, an amendment of 
such pleading after the elapse of the period of lim¬ 
itations prescribed by such act, which does not state 
a new cause of action, is permissible and relates 
back to the commencement of the action without re¬ 
gard to the intervening lapse of time,^^ as, for ex¬ 
ample, where the amendment merely expands or am¬ 
plifies what has been alleged in the original plead¬ 
ing The rule is otherwise, however, as to an 
attempted amendment introducing a new cause of 
action which was not set up in the original pleading, 
after the period of limitation prescribed by such 
act has elapsed 

The Federal Transportation Act of February 28, 
1920, § 206 (f) declaring that the period of federal 
control of the railroads should not be computed as 
a part of the period of limitations in actions against 
carriers, did not revive an action brought under 
the Federal Employers’ Liability Act, and which had 
become extinguished before the passage of the 
Transportation Act expiration of the statutory 
period 


§ 488. Parties 

The general rule that, In caae of a Joint tort, plain¬ 
tiff may Join aa defendanta the Joint tort-feaaora ap¬ 
plies in an action by a servant for personal Injuries. 

A person not included in the class to be benefited 
by a statute generally does not have the right to sue 
for a violation of such statute ^7 The general rule 
that in case of a joint tort plaintiff may join all of 
the joint tort-feasors applies to an action by a 
servant to recover for personal mjuries,®* and the 
rule may apply even where the master’s hability is 
statutory, while that of the servants is imposed by 
common law.®® 

If there is no joint liability, a joinder of the par¬ 
ties is erroneous ^ 

It has been held that, in an action against a rail¬ 
road company under a state employers’ liability act, 
another railroad company whose concurrent negli¬ 
gence is alleged to have contributed to the injury 
is improperly joined,® and that in an action by a 
servant, who was in the employment of two rail¬ 
road companies at a point where they used a com¬ 
mon track, and who was injured while performmg 
a duty for one of the companies only, disconnected 
from any service performed for the other, the lat¬ 
ter is not a proper party defendant.® However, a 
railroad company which has purchased the road of 
another company, and whicli has assumed the pay¬ 
ment of all claims against the vendor company, is 
properly joined as a codefendant with the vendor 
m an action for personal mjunes sustained by a 


81. U S —^BDerb v. Pitcairn, 111, 66 
set 964, 826 US 77, 89 LSM 
1488, reheanniT denied 66 SGt 
1188, 826 U.S. 873, 89 LSd 2006— 
Belcher v. liOuiavUle & N R Go. 
Ill, 66 set 864, 826 US 77, 88 
LBd 1488, rehearing denied 66 B 
Gt 1188, 826 U.S 893, 89 LJSd 
2005 

92. US —Damiano v Pennsylvania 
R. Go, GGA.Pa, 1«1 F8d 584 

88. Mont —Ollleaple v. Great North¬ 
ern Ry. Go, 208 P 1069, 68 Mont 
698. 

89 C.J. p 968 note 60. 

Amendments of pleadlnga affecting 
computation of period of limita- 
tione generally see lilmltationa of 
Actione S6 878-284. 

86. US—New Tork Gent & H. R. 
R Co. V. Kinney, N. T., 48 S Ct 
122, 260 U.S. 840, 67 LBd. 294— 
Wabash Ry. Co. v. BndaJ, CCA. 
Mo, 94 F2d 117, certiorari de¬ 
nied 69 set 68, 806 US. 602, 88 
LBd. IS3. I 


Utah —^Peterson v Umon Pao R Go, 
8 F 2d 627, 79 Utah 218 
89 C.J. p 968 note 61. 

Applloatlon of liberal mle 
In this connection it has been stat¬ 
ed that, when defendant had notice 
from the beginning that plamtiff 
was attempting to enforce a claim 
for apeoiflo conduct, a liberal rule 
should be applied to prevent the ap¬ 
plication of the statutory period of 
limitation—^New York Gent & H 
R R Go V. Kinney, N. T, 48 SGt 
122, 260 US 340, 67 LBd 294— 
Wabaah Ry. Co v BndaJ, CCA 
Mo, 94 F2d 117, certiorari denied 
69 set 68, 806 U.S 602, 88 LBd 
882 

85. US —^Baltimore & Ohio S W. R 
Go. ▼. Carroll, Ind, 60 SGt 182, 
280 US 491, 74 IiEld. 666—Walker 
V Iowa Cent. R. Go., DC Iowa* 
241 F 896 

Maas—^Hughes v. Gaaton, 188 NB 
758, 281 Maas. 292, oertioran de¬ 
nied 68 set 666, 289 US 787, 77 
lj.Bd 1486—Renaldi v New York 
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Gent. R Co., 162 NB. 878, 66 Maaa 
887. 

96L Minn.—EUumelloe v. Great 

Northern R. Co, 186 N.W. 889, 151 
Minn 157 

97. NY —Stem v. Great Island Cor¬ 
poration, 293 N.Y S. 608, 260 App. 
Div. 116. 

9a Ill—^Republic Iron & Steel Go 
V Lee, 81 NB 411, 227 Ill 246 

Wyo—Stanolind Oil & Gaa Co 
Bunce, 62 P2d 1297, 61 Wyo 1. 

89 G.J p 916 note 88. 

Joint liability of master and others 
generally see supra 6 196. 

86. SC—Powell V. Southern R. Go., 
96 S B. 292. 110 S.G. 70 

Jomt liability of master and serv¬ 
ant for Injury to another servant 
see infra | 679 

L D1—Wendsenaki v Madison Goal 
Corp.. 118 NB. 485, 282 Ill. 22. 

a Oa—Western & A. R Co. v. 
Smith, 87 S.B 1082, 144 Ga 787. 

a Iowa—^Vary v. Burlington, C. R. 
AM R Go, 42 Iowa 24a 
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servant while in the employ of the latter.^ Where 
it appears from the evidence that a lessee is but 
an agent of the owner, a recovery for an injury to 
a servant employed in or about the property may be 
had of the owner.^ 

Effect of mtsjotnder or action against wrong 


party. The presence of a superfluous defendant will 
not prevent a servant from obtaining such relief as 
he is entitled to against the proper defendant.^ 
Knowledge on the part of the actual employer that 
the injured employee has sued the wrong person as 
employer is not of itself sufficient to substitute the 
actual employer as a party to the action.7 


2. PiiBADiNa 


§ 489. Declaration, Petition, or Complaint 

a. General prinaples 

b. Statement of cause of action generally 

c. Performance of conditions precedent 

d. Negativing applicability of, and recov¬ 

ery under. Workmen’s Gimpensa- 
tion Act 

a. General Fiindplea 

The declaration or complaint In an action by a 
servant for injuries should plead facts, and not conclu¬ 
sions, and the allegations must be consistent with one 
another and not duplicitous. 

The general rules relating to the pleadings in civ¬ 
il actions are applicable to the declaration, petition, 
or complaint in an action by a servant against his 
master to recover for personal injuries.^ The al¬ 
legations in the declaration or complaint must be 
consistent with one another,^ but in order to render 
the pleading bad the repugnancy must be such that 
proof of one state of facts as the basis for recovery 
will necessarily disprove another state of facts as 
such basis.^0 Evidentiary facts need not be set 
out.^^ A complaint will be bad for duplicity but 


different statements of the cause of injury^S and 
different acts of negligence^^ may be alleged. 

Facts, and not conclusions, should be pleaded 
but, if the fact is one concerning which the court 
takes judicial notice and which need not, therefore, 
be specially pleaded, it may, if pleaded, be stated as 
a legal condusion.^^ So, a conclusion in the plead¬ 
ing will be subject to special demurrer only where 
no facts are alleged to support it, or the specific 
facts alleged will not warrant the inference 
drawn.i7 Mere surplusage will not vitiate the 
pleadmg 

Demurrer to complaint. Questions which are pe¬ 
culiarly for the jury will not be determined on de¬ 
murrer to the declaration or complaint,^^ except in 
plain and undisputable cases Where it is doubt¬ 
ful, under the wording of the complaint, as to 
whether, when the proofs are in, a cause of action 
will have been made out, the court may, in its dis¬ 
cretion, overrule a demurrer to the complaint, re¬ 
serving its right to sustain a demurrer to the evi¬ 
dence at the trial.^^ 


4b Iowa—^Eoott V Dubuque & S G. 

R. Co, 51 NW. 67, 84 Iowa 462 
5b 111 —CojiBolldated Coal Co. v 
Seniffer, 68 NB. 788, 179 Ill. 870 
6b Ind—^Acme Bedford Stone Co v 
McPhetrldge, 78 NB 888, 86 Ind 
App. 79. 

89 C.J p 916 note 99. 

7. Tex —Gillette Motor Transport 
Co. V. Whitfield, C 1 V.APP, 160 8.W. 
2d 290. 

Duty of penoa made party to give 
Infosmatloii of error 
A railway company agalnet which 
an action was erroneously brought 
as employer was not under a duty 
to inform plaintiff employee and 
cross-complainant that .they had 
sued the wrong compemy.—Gillette 
Motor Transport Co. v. Whitfield, 
supra. I 

8. R I.—Huling ▼. Finn. 24 A.2d 680, 
67 RI 869 

89 C J p 916 notes 6-14. 

8. Mo—^Rinard ▼ Ozna.ha, ii: C & 
B. R. Co., 64 S W. 124, 164 Mo. 270. 
89 C.J p 916 note 6. 


10. Mo—^Rinard v. Omaha, K. C. & 
B R Co, supra. 

89 C J p 916 note 6 

11. Ind—Tippecanoe £■ & T Co v 
Cleveland, C, C & St L R Co, 
104 NE 866, 67 Ind App 644, re¬ 
hearing denied 106 NB 789, 67 
Ind App 644 

89 C J. p 916 note 7. 

15. HI—^Leporte ▼. Cook, 88 A. 700, 
80 RI, 261 

89 C J. p 916 note 8 

13. Ala—Louisville & N R Co v 
Mothershed, 12 So 714, 97 Ala 261. 

89 C J. p 916 note 9 

1^ Wis—Landry v. Great Northern 
R Co. 140 NW. 76. 162 Wis. 879 

89 C J p 916 note 10 

Allegations under statute and at 
common law see infra subdivision 
b of this section 

16b Ga —Cedartown Cotton & Ex¬ 
port Co. V. Miles, 68 SB 289, 2 
GaApp, 79 

16. Ga —Cedartown Cotton 4b Ex¬ 
port Co. V Miles, supra, 

' 14 


17. Ga—Tufts V Threlkeld, 121 S 
E 120, 31 GaApp 462 

89 C.J. p 916 note 18. 

18. Ana—Calumet & Arlsona Min¬ 
ing Co. V. Chambers, 176 P. 889, 
20 Ana 64 

Ill—^Fromm v New Staunton Coal 
Co, 211 111 App 8, affirmed New 
Staunton Coal Co v Fromm, Ijl 
NE 594, 286 111 264—Davidson v. 
Peona & P. U Ry Co, 208 111 App. 
498. 

Ky—^McHenry Coal Co v. Robinson, 
188 S W 489, 169 Ky 121. 

Mo—^Hensley v. Dorr, App, 202 S. 
W2d 668 

89 G J p 916 note 14. 

19. Ga —^American Agr. Chemical 
Co V Ryan, 108 SE. 432, 25 Ga. 
App 128—^Bush V West Yellow 
Pine Go, 68 SE 629, 2 QaApp 
296 

80. Gki—Western Union Telegraph 
Co V Spencer, 101 SE. 198, 24 
Ga App 471 

SL Puerto Rico—Gutierrea v. New 
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b. Statement of Oanse of Action Generally 

Although no express form of words is necesssry, 
the declaration or complaint must set out with cer¬ 
tainty and definiteness all the facts necessary to con¬ 
stitute a cause of action for injuries to a servant. 

While no express form of words is necessary, the 
declaration or complaint must set out with certainty 
and definiteness all the facts necessary to constitute 
a cause of action^® sufiScient to apprise a person 
of ordinary understanding of what he will be re¬ 
quired to meet,28 although the same degree of cer¬ 
tainty IS not required as to facts peculiarly within 
defendant’s knowledge 2 * The allegations must 
clearly show the existence of the relation of mas¬ 


ter and servant at the time of the injury, 2 B and a 
pleading which alleges that plaintiff was employed 
by defendant’s agent, instead of alleging that he 
was employed by defendant, is demurrable 26 On 
the other hand, it has been held that it is not nec¬ 
essary to state whether plaintiff was an employee or 
a trespasser.27 It 15 not necessary, of course, to 
allege the relationship of the parties where the ac¬ 
tion is brought under a statute creating a liability 
irrespective of such relationship.28 

Plaintiff must also allege the nature and circum¬ 
stances of the injury28 in so far as they are mate¬ 
rial features of the negligence complained of ,20 
the right of plaintiff to be where he was when in- 


Tork & Puerto Rico S S Go, 4 
Puerto Rico Fed 610 

2SL Ala—Southern R Go v Bunt. 

82 So 607, 131 Ala 691 
SG—Hubbard v Rowe, 6 SB2d 187, 
192 SG 12 

WVa—^Payne v Wnght Bros Go, 
109 SB 779, 89 W.Va. 664. 

89 G J p 916 note 16 
Oontlaiilng Injury 

Where the nature of the action 
Ifl such that It embraces a substan¬ 
tial period of time, and the act com¬ 
plained of and the employment are 
continuous, plaintiff may ailege facts 
material thereto regardless of how 
long before the statutory period of 
limitations they occurred —Hughes 

V Ehireka Flint & Spar Go., 26 A 2d 
667, 20 N J Mlso 814 

Fact that amended petition In ac¬ 
tion arising out of interaectional au¬ 
tomobile collision injuring servant 
used the words **ln and approaching 
a place of danger," instead of "in 
and approaching a place of peril," 
was immaterial in determimng 
whether humanitarian rule was ap¬ 
plicable, since "danger" and "peril" 
meant the same thing, and the peti¬ 
tion stated a cause of action under 
the rule—^Hensley v. Dorr, Mo.App, 
202 S W 2d 6C3 
Several defendants 

Where the writ, tn an action for 
Injuries to an employee, made two 
corporations parties defendant, and 
the declaration charged "the said de¬ 
fendant" with the ownership and op¬ 
eration of the railroad causing the 
injury, the declaration was demur¬ 
rable by one of the corporations on 
the refusal of the court to dismiss 
the action as to the other.-^ohnson 

V Bennington & N A, St. Ry. Go, 

90 A. 607, 37 Vt 619. 

AUegatioiis held suflMent 

Ga—Moore v. Ross, 168 S.B. 676, 41 
Oa^pp. 609. 

Mo—Ghoate v. Gity of Springfield, 
App, 74 S W 2d 869—^Lugar v Mis¬ 
souri Pao R. Co, 288 S.W. 788, 221 


Mo App 679—Woosley v Wabash 
Ry Go, App. 274 SW 871 
N Y —Scheerens v B W Edwards & 
Son. 232 NYS 567. 188 Misc 616 
N C —Spake v Pearlman, 21 S B 2d 
881, 222 NC 62 

Pa —Simon v Allegheny-Pittsburgh 
Coal Go. 34 PaDist & Co. 648, 87 
Pittsb Leg J 41 

RI —^Huling Y Finn, 24 A.2d 630, 67 
RI 869 

W Va —^Holton y. Glayco Gas Go, 145 
SB 687. 106 WVa 894. 

39 G J p 916 note 16 [a] 

Allegatlona held insnflloient 

CD Generally—^Stith C!oal Co. y 
Sanford, 68 So 990, 192 Ala 601, 15 
ALR. 1423—89 CJ. p 916 note 16 
[b] 

(2) Against demurrer—^Panhandle 
& S F Ry. Co Y Sledga TexCiY 
App, 81 S W 2d 146. affirmed Sledge 
Y Panhandle ASF. Ry. Go, Com 
App, 46 S W 2d 1112 

23, Ind—^Domestic Block Coal Co 
Y. De Armey. 100 N B 675. 179 Ind 
692, rehearing denied 102 NB 99, 
179 Ind 692—^Knickerbocker Ice 
Co Y Smith, 91 NE 28, 45 Ind 
App 445. 

Pa—Kashuba v. Glen Alden Goal 
Co, Com PI, 87 Lux Leg Reg 426 

24. Tenn —^Lowry v Southern R 
Co. 179 SW 125, 182 Tenn 680 

Tex—^Missouri. K. & T R Go y 
Hawley, 123 SW. 726, 68 TexCiY 
App 143 

86. Fla —Peery v. Mershon, 6 So 2d 
694, 149 Fla 851. 

89 C J p 917 note 18 

Belatloa hOld snAoiently alleged 

(1) Generally—^Marsh y Williams, 
Tex Civ App, 164 SW2d 201, erior 
refused—89 GJ p 917 note 18 [e]. 

(2) In action for injuries sustain¬ 
ed by plaintiff while nding in auto¬ 
mobile, complaint alleging that 
plaintiff was employed by defendants 
as nurse and governess for their 
children and that plaantlfl, while 
acting within scope of her employ¬ 
ment. was seated in the automobile 
as directed by defendant wife when 
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accident occurred sufficiently alleg¬ 
ed that plaintiff was employed joint¬ 
ly by husband and wife—Peery v. 
Mershon. 6 So 2d 694, 149 Fla 851. 
Belatilon li41d lasnfflolently aUegad 
Fla—Kasanof v Bmb^-Riddle Co.. 

26 So 2d 889. 157 Fla 677 
89 C J p 917 note 18 [f] 

88. RI—Whalan y. Whipple. IS A. 
107. 

SD—Phillips Y International Har¬ 
vester Go, 117 NW. 146, 22 S.D 
272 

87. Mo—Reardon y Missouri pac. 

R Co, 21 SW 781, 114 Mo 884. 
Va—Jones v Old Dominion Cotton 
Mills, 88 Va 140, 8 Am SR 92. 

SB. Ala—^Empire Coal Co. t Bowen. 

70 So. 288, 196 Ala 348. 

89 C J p 918 note 21 
Sufficiency of allegations in actions 
for breach of statutory duty see 
infta I 490 J. 

89. Mo—Bennett v. Myres, App.,\. 
21 SW2d*943 

89 G J p 918 note 28. 

Allegations li41d snUlotent 
Mo—^Bennett y Myres, supra. 

89 C J. p 918 note 22 Pal 

Allegations lieid insnflloient 

Ga.—Southern Ry Co. y Jenkins. 

147 SB 800, 89 GaApp. 585. 

89 G J p 918 note 28 [b] 

30. NC—^Dark y. Johnson, 86 SSL 
8d 287, 225 NO 651 
89 G J p 918 note 28 
facts held not material 

(1) Generally—Central of Georgia 
Ry Go Y Summers, 129 S B 669, 
84 GaApp 840—89 G J p 918 note 28 
[a]. 

(2) Where plaintiff alleged that 
Intestate was employed by defendant 
to install electrical equipment on 
truck, and as part of mtestate's duty 
was nding on the truck when its 
dnver negligently ran the truck off 
the road, failure to show with exact¬ 
ness for what purpose or In what 
capacity Intestate was on truck at 
time of injury did not defeat nght 
of action for death since gravamen 
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jured,^^ and that he was in the performance of the 
duties of his service.^^ 

Statutory or common-law action. The complaint 
may be so framed as to enable plaintiff to recover 
either under the federal or state statute, or at com¬ 
mon law,but the allegation should be sufficient to 
enable the court to determine what statute is relied 
on A complaint, although insufficient under the 
federal statute, may be sufficient under the state 
statute or at common law,^^ and, if the facts al¬ 
leged do not make out a cause of action either im- 
der the state or federal employers’ liability act it 
will be regarded as declanng on a breach of com¬ 
mon-law duty, if the allegations are sufficient in 
that respect.®* 

c. Ferf oimance of Conditions Precedent 

The declaration or complaint muat allege the per¬ 
formance of conditions precedent to the right of action 
for injuries to a servant. 


The declaration or complaint must allege the per¬ 
formance of any condition precedent to the right of 
action,®? such as the giving of notice of injury,®® 
in writing,®® where such notice is a prerequisite 
It has been held that plaintiffs pleading must 
also state the date of service of notice,*^ al¬ 
though some authorities have held that the date 
need not be alleged.^® Where the statute makes the 
bringing of the action within a specified time a con¬ 
dition of liability, plaintiffs pleading must allege 
that the action was brought within such time.^® 
Where the limitation provision operates as a con¬ 
dition of liability, the defense of limitations may 
be raised by demurrer^* and need not be specially 
pleaded ** 

d. Negativing Applicability of, and Becoveiy 
under, Workmen’s Compensation Act 

In soma jurisdictions, but not in others, It Is neces¬ 
sary to allege that the employer had elected not to ac¬ 
cept the provision of the Workmen's Compensation Act. 


of cause of action was defendant’s 
alleged breach of duty —^Dark v 
Johnson. 86 SE2d 287, 225 N.C 661 

81. —^Bryant ▼. Moss Packing 

Co. 168 So 718, ai8 Fla 176. 

89 O J p 918 note 24 
Negativing contributory negligence 
generally see Infia f 498 

83L Alsu—Seaboard Air liine Ry. Go 
V. Hackney, 116 So. 869, 217 Ala 
882 

89 CJ. p 919 note 26. 

ITse of satosuoUla 

Without allegation that automo¬ 
bile furnished employee was being 
used In employer's business, accident 
muat be assumed to have occurred 
when automobile was used in em¬ 
ployee’s private affairs —^Lutz's 

Adm'r v. W J. Hughes & Sons Co., 
24 S W 2d 678, 282 Ky 676. 
Allegations hbld suAlolent 
U.S—Geneva Mill Co v, Andrews, 
GGAFla. 11 F.2d 924. 

Ala—Seaboard Air Line Ry Co v 
Hackney. 116 So 869, 217 Ala. 882 
Ela—Peery v. Merahon, 6 So.2d 694, 
149 Fla 861 

Mo.—Cuahulaa v. Schroeder & Tre- 
mayne, 22 SW2d 872. 226 MoApp 
667, certiorari quashed State ex 
rel Schroeder A Tresrmajme v 
Haid, 41 SW2d 789. 828 Mo 807 
89 GJ. p 9119 note 26 [a] 

83. Ala.—^Atlantic Coast Line R. Co. 
V. Jones, 68 So. 698, 9 AlaApp 
499, reversed on other grounds Ex 
parte Atlantic Coast Line R. Co, 
67 So 266. 190 Ala 182. 

SC—Jenkins v. Southern Ry.-Caro- 
ynm. Division, 160 8 EL 128, 152 S 
G. 886, 66 LRA 416 
W.Va.—Shaffer v. Western Maryland 


Ry. Ca, 116 SE 747. 98 WVa 
800. 

89 C J p 919 note 27 

Allegations as to violation of statu¬ 
tory duty see infra | 490 J 

34b Ala.—^Ex parte Atlantic Coast 
Lme R Co, 67 So. 266, 190 Ala. 
182 

38. Mass —Dewing v New York 
Cent. R Co., 188 NE 764. 281 
Mass 861. 

Tex—Texas AN. O R Co - v 
Churchill, Civ App. 74 S W 2d 1080. 
error dismissed—Chicago, R I & 
G Ry Co V. Bemneurd, Civ App, 
276 SW. 606. 

Wash—^Baird v. Northern Pac. Ry 
Co, 188 P 826. 78 Wash. 67. 

89 C J. p 919 note 29. 

88. Tex—Chicago, R 1 & G. Ry 
Co V. Bemnard, Civ App, 276 S. 
W 506 

89 C J p 920 note 80 

37. Mass—Whalen v. Railway Exp 
Agency. 78 NE2d 740. 

89 C J p 920 notes 88-89. 

381 Mass—Whalen v. Railway Exp 
Agency, supra. 

39 C J p 920 note 88 

Necessity and sufficiency of notice 
see supra S 485. 

39. Puerto Rico—^Dinkins v. Pres¬ 
cott A Mehrhoff Co, 7 Puerto Rico 
Fed 271 

89 C J p 920 note 84 

40. NY—Gmaehle v. Rosenberg, 70 
NE 411, 178 NT 147. 

89 C J. p 920 note 86 

4L NY—^Uss V Crane Co, 128 N 
Y.S. 94. 188 AppDiv. 366. 

48.' Mass—Steffe v. Old Colony R 
Co, 80 N.E 1187, 166 Mass. 262 

43. ns—Carpenter v. Erie R. Go.. 
CGAl.N.J., 132 F.2d 862, certiorari 
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denied 63 SCt 983. 818 U.S. 788, 
87 LEd 1165—^American R Co. v. 
Coronas. Puerto Rico, 280 F 646, 
144 CCA 699, LRA1916E 1096 
NY—Corloo V. Snuth, 161 N.Y.S 
298, 97 Misc. 447. 

44b DC.—Morrison v. Baltimore A 
O. R Co, 40 App D.C. 891, AJin Cas 
1914C a026. 

86 C J. p 915 note 79. 

Action under Fedend Employers’ IkU 
ability Aot 

In an action under the Federal 
Employers’ Liability Act, a com¬ 
plaint or petition which shows on Its 
face that the statutory period of 
limitations has run Is subject to de¬ 
murrer 

Okl—^Moore v. Atchison, T A 8 F. 

R Co, 104 P2d 286, 187 Okl 534 
Utah —^Peterson v Union Pac R. 

Co., 8 P2d 627, 79 Utah 218. 
46. US —^Atlantic Coast Line R Co 
V. Burnette, NC, 85 S.Gt 76. 289 
U S 199, 60 L Ed 226 
Fla—Seaboard Air Line R. Co. v. 

Hess. 74 So 500, 78 Fla. 494. 
Action under Federal HmployersP liL 
ability Aot 

(1) Generally, 

Ala—^Louisville A N. R Co. v. Ech¬ 
ols, 84 So 827, 203 Ala 627 
Utah —^Peterson v Umon Pac R. 

Co, 8 P2d 627, 79 Utah 218 
89 C J p 915 note 80 

(2) More speciflcally It has been 
stated that in an action under the 
act it Is unnecessary to plead as a 
defense provision precluding main¬ 
tenance of action more than specified 
time subsequent to accrual of cause 
of action provided sufilelent facts ap¬ 
pear to raise defense—Wichita Falls 
A S. R Co. V. Durham, 120 SW2d 
808, 182 Tex. 148, 120 A LR. 1487. 
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In some jurisdictions the complaint in an action 
by an employee for personal injunes need not al¬ 
lege that the employer had elected not to accept the 
provisions of the Workmen’s Compensation Act^^ 
In other jurisdictions such fact must be alleged^^ 
in a case which would otherwise come within the 
act but it need not be alleged that the employee 
had or had not accepted the act, since the rejection 
by the employer precluded the former from the right 
of election.^® The fact, however, that the employ¬ 
er’s rejection of the provisions of the act is pleaded 
does not show a right of recovery by action, unless 
negligence on the part of defcn^nt is also plead¬ 
ed®® Where the injury was sustained in another 
state under circumstances which would have lim¬ 
ited the employee to compensation provided by the 
Workmen’s Compensation Act if the injury had oc¬ 
curred in the state of the forum, the complamt 
must show that the action could be maintained un¬ 
der the laws of the state where the accident oc- 
curred.®! 

Negativing recovery under workmen's compensa¬ 
tion act. In a common-law action for mjunes to 
a servant the declaration or complaint need not al¬ 
lege that plaintiff has not recovered benefits under 
the Workmen’s Compensation Act, that being a mat¬ 
ter of defense for defendant to allege and prove.®^ 

§ 490. — Negligence of Master 

a. Duty owed to servant 

h. Acts constituting negligence or breach 
of duty in general 

c Defective or dangerous machinery, ap¬ 
pliances, or places for work 

d. Methods of work, rules, and orders 

e. Failure to warn or instruct servant 

f. Negligence m employment or reten¬ 

tion of servants 


g. Negligence in employment of insuffi- 

aent force 

h. Acts or omissions through agents or 

representatives 

i. Connection between negligence charg¬ 

ed and injury sustained 

j. Liability imposed by statute, and vio¬ 

lation of statutory duty 

k. Willful or wanton injury 

a. Dnty Owed to Servant 

The declaration or complaint in an action for Inju- 
riea mutt show the existence of a particular legal duty 
owed by the master to the servant. 

In an action by a servant to recover for personal 
injuries, the declaration or complaint must show 
the existence of a particular legal duty owed by 
the master to the servant,®® and a mere allegation 
of duty without stating the facts on which it rests 
IS insufiScient.®^ The duty violated may be ex¬ 
pressly pleaded®® or may be implied from the facts 
directly averred,®® but it cannot be implied from a 
mere allegation that an act or omission was neg- 
hgent ®7 Where facts are alleged from which the 
law implies a duty on the part of the master, the 
complaint need not allege why such duty anses.®® 

Degree of care required It has been held that a 
demurrer will he to a declaration or complaint 
which charges a higher degree of care than the law 
imposes.®® On the other hand, it has been held that, 
where the law will imply a legal duty from the facts 
stated, the statement of too high a duty is mere sur¬ 
plusage vrhich will not render the pleading demur¬ 
rable.®® 

b. Acts Oonistitnting Negligence or Breach of 

Dnty in (toieral 

The declaration, petition, or oomplaint muet contain, 
in an action by a aervant for peraonal injury, an ax- 


46. Maas—^TardifC v Lynn Sand & 
Stone Co, 193 NEl. 66. 288 Maas 
472 

89 C.J p 920 note 40. 

47. Ill.—^Beveridge v Illinois Fuel 
Go, 119 NE 46, 288 Ill 81. 

89 C J. p 920 note 41. 

46. NT —^Nilaen v American Bridge 
Co , 116 N E 888, 221 N Y 12 
89 C J. p 920 note 42 
49. Ill —^Favro V. Superior Coal Co, 
188 IllApp. 208 
89 C J. p 920 note 48. 

BOi Ky —^Woodrow v High Splint 
Coal Co. 288 SW. 184. 194 Ey 80 
39 C J p 920 note 44 

61. Wash.—Freyman v. Day, 182 P. 
940, 108 Wash 71. 

62. Nev,—^Day v. Cloke, 218 P. 886. 
47 Nev. 7B 
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63. Fla—Bryant v Moaa Padungi 
Co, 158 So 713. 118 Fla 176 
Okl —^Tradera Compreaa Go v Steig- 
ler, 169 P 2d 205, 197 OkL 204—1 
Kansas City, M. & O Ry Co v 
Bishop, 282 F. 1091. 140 OkL 277 
—Chicago, B I & P. Ry Co v 
Mclntlre. 119 P. 1008, 29 Okl. 797 
Fa —^Kashuba v Glen Alden Coal 
Co, Com PI, 87 LuaLegReg 426. 
WVa—^Hudson v Norfolk & W Ry 
Co, 146 SE 626, 106 WVa 487. 
certiorari denied 49 SCt. 48>1, 279 
US 866, 78 LEd 1004, rehearing 
demed 60 SCt 79 
89 C J. p 920 note 48 

AUegatloxui held gnlllolent 
NM—^Bdaeatas v. Alameda Cattle 
Co, 14 P.2d 788. 86 N M. 828. 

89 C J p 920 note 48 [aj. 
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64. Gal—Colen v Gladdmg, McBean 
& Co, 186 P 289, 166 Cal. 864. 

89 C J p 921 note 49 
66. Me —Olidden v Bath Iron 

Works Corp, 54 A 2d 628 

66. Me —Glidden v Bath Iron 

Works Corp, supra. 

89 C J. p 921 note 50 

67. Ala—Southern Cotton Oil Go 
V Woods, 78 So 907, 201 Ala. 668. 

89 C J. p 921 note 51 
6B. Ind —Jackson Hill Coal Go v. 
Van Hentenryck, 120 N.E 664, 
69 IndApp 142. 

69. nS—Canter v Colorado United 
Min Co, GCColo, 85 F 41. 

39 C J p 921 note 68 

60. W.Va—Jaeger v City Ry Co.« 

78 SE 69, 72 WVa. 807 
89 aJ p 922 note 64. 
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press averment of negligence or breach of duty by de¬ 
fendant* or such fact must appear by legal Intendment 
from the facts alleged. 

The general rules governing the sufficiency of 
the declaration, petition, or complaint in actions for 
injuries caused by negligence are applicable in an 
action by a servant for personal injuries sustained 
through the negligence of the master.®^ The decla¬ 
ration, petition, or complaint must contain an ex¬ 
press averment of negligence or breach of duty on 
the part of defendant, or such fact must appear by 
legal intendment from the facts alleged.®* Howev¬ 
er, while It is not sufficient to charge negligence in 
general terms as a conclusion of law, and while it 
must be shown in what the negligence complained of 
consisted,®® the particular acts or omissions which 
constitute and go to prove the negligence need not 
be averred, it being generally sufficient merely to 
state such facts as will make it appear to the court 
what the act of negligence alleged to have caused 
the inj'ury was,®^ and it is only when the acts and 
things alleged are such that they cannot constitute 
negligence under any possible state of facts or 
circumstances which could be proved under the 


averments in the declaration or complaint that the 
court will, after verdict and j'udgment, say, as a 
matter of law, that negligence was not sufficiently 
pleaded.®® Specifications of negligence may be 
pleaded sufficient to meet any probable condition 
which might have caused the injury.®® 

c. Defective or Dangerous Machinery, Appli¬ 
ances, or Places for Work 

(1) In general 

(2) Knowledge of master 

(3) Ownership, possession, or control of 

instrumentalrties or places 

(1) In General 

In an action for Injury raiulting from dofectiva or 
dangerous machinery, appliances, or places for work, 
the dacisration, petition, or complaint must allege with 
a reasonable degree of particularity facts show.ng the 
existence and nature of the defect and the master's neg¬ 
ligence with respect thereto. 

A servant suing for inj'ury resulting from defec¬ 
tive or dangerous machinery, appliances, or places 
for work, must allege with a reasonable degree of 


61. Ariz—^Bowers v. J D Halstead 
Lumber Co, 236 P 124, 28 Aru 
122 

89 C J. p 922 notes S8-60, p 923 notes 
<61. 62 

BSL Arlz—Bowers v. J. D. Halstead 
Lumber Co. supra. 

Ky—Southern Mimng Co. v. Saylor, 
96 SW2d 236. 264 Ky 656—Man- 
ninffton Fuel Co v Ray’s Adm’x. 
68 SW2d 933. 260 Ky. 786 
Me —Glidden v Bath Iron Works 
Corp . 64 A 2d 628. 

Md.—^William B. Tilghman Go. v 
Conway. 183 A. 693, 160 Md 625 
Mo—Hamilton v Standard Oil Co 
of Indiana. 19 S W 2d 679, 823 Mo. 
681—^Barnes v Commercial Auto 
Body Co , App . 13 S W 8d 5'53 
N.M—^Maestas v Alameda Cattle Ca. 

14 P.2d 738, 36 N M 828 
Okl—Traders Compress Co y. Steig- 
ler, 169 P2d 206, 197 Okl 204— 
E:ansa8 City, M dk O Ry Go. v 
Bishop, 282 P. 1091. 140 Okl 277 
—Chicago, R I & P, Ry. Go v 
Mclntire, 119 P. 1008. 29 Okl 797 
Tez—Cate v Orflo Gkusoline Produc¬ 
tion Go, Civ App, 78 SW2d 636, 
error refused 

WVa.—^Hudson v Norfolk ft W. Ry 
Co, 146 SE3 626. 106 WVa 437. 
certiorari denied 49 S Ct 481. 279 
US 866. 78 LEd. 1004, rehearing 
denied 60 S CL 79—Payne v 
Wnght Bros. Co. 109 6.EL 779. 89 
W.Va. 664 
89 C J. p 922 note 68 
Qom p Wnt held not demiuraiao 
Complaint alleging that decedent 
was discharging duties as employee 


of defendant railroad company when 
Injured was not demurrable as show¬ 
ing no breach of duty to deceased, 
whom defendant owed duty not to 
Injure negligently —^Alabama Great 
Southern Ry Co v. Norrell, 148 So. 
904. 225 Ala. 608. 

63. US —Self y Sinclair Refining 
Co. CCAFla, 69 F2d 948 

Pa—Wascavage y Susquehanna Col- 
lienes Co. Com PI, 16 Noithumb 
LegJ 69. 

89 C J p 922 note 59. 

Allegatloiia held Insnflldent 

(1) Generally.—Stucker v. Ameri¬ 
can Stores Co, 169 A 848, 5 WW 
Harr, Del, 686. affirmed Stucker y. 
American Stores Corporation, 171 A 
230, 5 W.WHarr. 694—89 CJ. p 59 
note 69 [a] 

(2) Count of declaration for death 
of employee oyercome by gasoline 
fumes when descending staiiway to 
floating roof of gasoline tank was 
demurrable in not alleging negli¬ 
gence because of employer’s failure 
to have at hand the means of rescue 
and not alleging that helper, if pres¬ 
ent, could have saved employee’s life 
—Self y Sinclair Refimng Co, G.C A 
Fla., 69 F2d 948. 

64. Ala—Louisville ft N R Co v 
Holland, 61 So. 866, 164 Ala 78, 
137 Am S R 25 

Ind —^Baltimore ft O S W. B Co v 
Berdon, 145 NE 2, 195 Ind 265, 
rehearing denied 0.50 N E 407, 195 
Ind 266, and certiorari denied 46 
sot. 226, 266 US 688, 69 LEd 
479. 


Tex—Wilson Hydraulic Casing Pull¬ 
ing Mach Co. y. James. Civ App. 
271 SW 424 

WVa—^Hudson v Norfolk ft W Ry, 
Co. 146 SB 525. 106 WVa. 487, 
certiorari denied 49 SCt 481, 279 
US 866, 78 LEd. 1004, rehearing 
denied 60 8 Ct 79, 

89 C J. p 922 note 60. 

AUegatloiis held snfflcleat 
U S —^Eane v Federal Match Corpo¬ 
ration, D C Pa, 5 F Supp 607 
Ala —Birmingham Belt R Go v 
Hendrix, 110 So 812. 215 Ala 286. 
certiorari denied 47 SCt. 472, 278 
U S 758. 71 L Ed 877 
Ky—Patton v Stegall, 295 SW. 979, 

220 Ky 674 

Mo—State ex rel Schroeder ft Tre- 
.^'mayne v Head, 41 S W 3d 789, 828 
Mo 807—Horn v. Kansas City 

Power ft Light Co, 274 S W 678— 
Kenyon v St Joseph Ry, Light, 
Heat ft Power Co, 298 SW 246, 

221 Mo App 1014—Barber y Mis¬ 
souri Boiler Works Co, App, 297 

5 W. 124—Miller y, Walsh Fire 
Clay Products Co.. 282 SW 141, 
219 Mo App 690 

SC—^Piner v Standard Oil Co of 
New Jersey, 161 SB 604, 163 SC 
802. 

89CJ. p 922 note 60 [e]. 

ed. Utah—^Mangum y. Bullion Beck 

6 Champion Mm. Co, 60 P. 834. 16 
Utah 534 

39 C J. p 928 note 6L 

63. Conn —Schnare v. Ryan-Uh- 

mack Co., 90 A. 933. 88 Conn. 226. 
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particularity, although not necessarily in detail, 
facts showing the existence and nature of the de¬ 
fect and the master’s negligence with respect there¬ 
to,®'^ but, if the allegations of the declaration or 
complaint show with reasonable certainty the ex¬ 
istence and nature of the defect and that the maa- 
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ter was negligent, there need be no express allega¬ 
tion of negligence ®8 

A complamt alleging negligent failure to furnish 
proper appliances need not specify the character or 
kind of appliances which should have been fur- 
mshed,®® and, where a pleading alleges the defective 


67. Sla—Amencan Box & Lumber ' 
Co V Chandler. 138 So 29. 102 
Fla. 907 

Ky—^Manninffton Fuel Co v Ray's 
Adm'x. 63 SW2d 983. 260 Ey 736 
—Kelly A Shields v. Miller. 88 8 
W 2d 662. 286 Ky 698—S K Jones 
Const. Go V Hendley. 6 8W2d 
482. 224 Ky 88—Louisville A N 
R Co V. Lewis. 278 8W. 148, 211 
Ky 830 

89 G J p 928 note 64. 

Allegation as to causal connection 
between defect and injury see in¬ 
fra subdivision 1 of this section. 
amooBSistent oanses of aotioa. 

A count for defective machinery 
Is not Inconsistent with one for fail¬ 
ure to notify an employee of the dan- 
gier of using it, if he was ignorant of 
its condition—^Ruddy v George F 
Blake Mfg. Go., 91 NE. 810, 206 
Mass 172 

Existence of emergenej 
In action by saleswoman against 
employer for injuries sustained when 
her hand was crushed in door of wo¬ 
men's toilet allegedly because em¬ 
ployer negligently failed to equip 
door with knob on Inside, spring, or 
other contrivance so that it might 
be closed in safety, allegations of 
declaration must be taken in connec¬ 
tion with existence of emeigency m- 
cident to use of facilities—Cook v. 
Lewis K Liggett Go,. 178 8o 169, 
127 Fla. 869 

Yidons animal 

An employee seeking to recover 
from employer for injuries sustained 
by act of an animal was required to 
allege that animal was vicious and 
liable to inflict injury on others — 
Sohnell v. Howitt, 76 P8d 1180, 168 
Or 686—89 C J p 928 note 64 [a]. 

Oaaexai aUegatlons limited by spo- 
oiAo allegatiOBS 

8 G —^Nuckolls v. Great Atlantic A 
Pacific Tea Co. 6 8E.8d 862. 192 
SC. 166. 

AUegatloiu held sndBlclent 
US—Self T. 81nclair Refining Go, 
CCA Fla, 69 F2d 948 
Ala —Gentry v Swann Chemical Go , 
174 So 680, 234 Ala 818—Smith v 
Kennedy. 108 So. 664. 214 Ala 427 
Fla—Peery v Mershon, 6 So 2d 694. 
149 Fla 861—^Putnam Lumber Go 
V Berry. 2 So 2d 188, 146 Fla 696 
^^ity of Hollywood v. Blair, 186 
So 818, 186 Fla. 100—Cook v Lew¬ 
is K. Liggett Go, 178 So. 169, 127 
Fla. 869—American Box A Lumber 


Co V Chandler. 165 So 882, 122 
Fla 169 

Ga—^Alford v Zeigler, 16 SB 2d 69, 
66 GaApp 294—Atlanta, BAG 
R Co V King. 189 S E 680. 65 Ga 
App 1—Southern R. Co v. Cow¬ 
an. 188 SE. 831. 62 GaApp 360 

Ky—^Morris v High Splint Coal Co. 
108 SW2d 696. 268 Ky 49—Man- 
nlngton Fuel Co v Ray's Adm*x, 
63 SW2d 938. 260 Ky 786 

Mass —^Dumas v Meyer. 6 N E 2d 84. 
296 Mass 67. 

Minn—Gow Co v Hunter, 168 Bo 
264, 176 Mias 896 

Mo—Gray v Doe Run Lead Go, 68 
SW2d 877, 381 Mo 481—Warner 
V. Onel Glass Co, 8 SW2d 846. 
819 Mo. 1196, 60 ALR. 448—Eaton 
V Wallace. 287 S W 614, 48 A L R 
1291—^Kramer v Kansas City Pow¬ 
er A Light Co, 279 SW 43, 811 
Mo 869—Smith v American Car 
A Foundry Go, App, 288 SW 982 
—Harrison v. American Gar A 
Foundry Co., App, 280 S W. 60, 
quashed State ex rel American Car 
A Foundry Co v Dauea, 288 SW. 
18, 816 Mo 1229 and reheard Ham- 
son V American Car A Foundry 
Co, App. 296 S W. 614 

Mont —^Morelli v. Great Horthem 
Ry Co, 800 P 210, 89 Mont 608 
—Titus V Anaconda Copper Min¬ 
ing Go, 188 P 677. 47 Mont 688 

NY—Speziale v. National B ass 
Mfg. Co. 294 NY.S 678, 162 Mine. 
261. 

Ohio —^Tnff Y. National Bronze A 
Aluminum Foundry Co., 20 N E 2d 
232, 136 Ohio St 191, 121 A.LR 
1181 

Okl —Southwest Stone Co v. Hughes, 
177 P 2d 489, 198 Okl 267— Weath¬ 
erman V. Victor Gasoline Co, 130 
P 2d 627, 191 Okl 428-^amiBon v 
Independent Oil A Gas Co, 12 P 2d 
697, 168 Okl. 128— Spruce v Chica¬ 
go, R I A P Ry Co. 281 P. 686, 
189 Okl 128 

Pa —Waacavage v. Susquehanna Col¬ 
lieries Co, Com PL, 16 Northumb 
Leg.J. 69 

S C —^Montgomery v. Conway Lum¬ 
ber Co. 172 S E 620, 171 S.C 483 
•■—Gowns V. Watts Mill. 188 S.B 
650, 186 Sa 168 

Tex—^Murdock v. Llewlyn, Glv.App. 
8 SW2d 818 

Va.—^Roberts v. Southern By Co, 
144 SE. 868, 161 Va 815, rehear¬ 
ing denied 146 SE 256, 151 Va 
816 

89 C J p 928 note 64 [ej. 
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AUegatlona bald iasnlllolcat 

(1) Generally 

Ariz—Wylie v. Moore. 84 P 2d 460, 
52 Anz. 637 

Ga—Davis v Georgia Coating day 
Co. 11 SE2d 60. 63 GaApp 265 
—^Powell V. Shurling, 179 SE. 658, 
51 GaApp. 67—^Newman v. Gnffin 
Foundry A Machine Co, 144 S E. 
886. 88 GaApp 618 
Ill —Caldon V National Malleable 
Castmgs Co, 182 Ill APP 458 
Kan —Fishbum t. International 
Harvester Co. 188 P2d 471, 157 
Kan. 48—^Dodd v Wilson A Co of 
Kansas, 88 P 2d •1116, 149 Kan 605 
Ky —^Ray v United Elkhom Coal Co , 
61 SW2d 248, 244 Ky 417—Lutz s 
Adm'r v W. J Hughes A Sons Co, 
24 8.W2d 678, 282 Ky 675 
Mich—^Newell v Detroit, T A I R. 

Go., 206 NW. 679. 282 Mich 628. 
Miss —Mitchell v. Brooks, 147 So. 
660, 165 Miss 836 

Mo—Missouri Dist Telegraph Co v. 
Southwestern Bell Telephone Co, 
93 SW2d 19. 388 Mo 692—Hop¬ 
kins V Amencan Car A Fou.id'*y 
Co, App. 295 SW 841, cpim^n 
quashed State ex rel. Hopkins v 
Danes, 6 S.W2d 893, 819 Mo 733. 
NC—Key v. Home Chair Co., 156 
SB 185, 199 NC 794. 

Pa.—^Kajbhuba v. Glen Alden Coal 
Co., Com PI, 87 LuzLegReg 425. 
S C.—Btelnmeyer v Marine Hotel 
Corporation. 140 S E. 696, 142 S.C 
858. 

89 CJ p 928 note 64 If], 

(2) A petition alleging that serv¬ 
ant was injured as result of a defect 
m a claw hammer furnished to serv¬ 
ant as a tool by master and shoi^ing 
that eervant had eqi.al opportun ty 
with master for aa«.ertainiag safety 
and suitability of hammer did not 
state a cause of action —^Leierer v- 
Thompson, 122 P 2d 387, 190 OkL 
233 

(8) Vice-pnnclpal, suing, cannot 
allege as negligence defects or omis¬ 
sions which It was his duty, as vice- 
pnncipal, to remedy.—Sible v. Wells 
Bros Co, 148 111 App a09. 

68L Cal—^Ferry v. Angelas Hospital 
Ass'n, 156 P 449. 172 Cal. 811. 
Fla—^Logan Goal A Supply Co. v. 
Hasty, 67 So 72, 68 Fla 689. 

69. R L—^Devaney v. Amencan Eleo- 
tncal Works, 90 A. 41Z. 

89 G J. p 926 note 66. 
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loading of a car, it need not state the manner in 
which It should have been loaded in the exercise of 
reasonable careJO It has been held, however, that 
a petition which fails to allege the existence of a 
safety device capable of preventing the injury is 
demurrable7l A complaint alleging failure to fur¬ 
nish a safe place for work need not charge that the 
master contracted to do so^^ Plaintiff is not re¬ 
quired to negative every fact which would tend to 
establish defendant's freedom from negligence 

Employment of minor. The declaration or com¬ 
plaint in an action by an immature employee having 
little or no experience in the work is not defective 
because it appears from the allegations that the in¬ 
jury resulted from a simple tool.^^ However, 
where the action is based on the employment of a 
minor in a dangerous occupation without the con¬ 
sent of the parent, a petition which fails to allege 
that the employment was without the parent’s con¬ 
sent or against her will or that the minor was put 
at a dangerous employment without the parent’s 


consent, or that defendant knew of the servant's 
minority, is insufficient.'^® 

(2) Knowledge of Master 

Generally, the declaration or complaint mutt allege 
that the master knew, or ought to have known, of the 
alleged defect or danger, and that such actual or con¬ 
structive knowledge existed a sufficient length of time 
to permit a removal in the use of reasonable care. 

In an action by a servant against his master to re¬ 
cover for injunes caused by defective or dangerous 
appliances or places, it must, as a general rule, be 
alleged that the master knew, or ought to have 
known, of the alleged defect or danger,76 although 
some authorities have held that this allegation is 
unnecessary, since want of knowledge is a matter 
of defense However, a direct averment of actu¬ 
al or constructive knowledge is unnecessary, where 
it is necessarily implied from the facts alleged,*^® 
as where it is alleged that the defect was in the con¬ 
struction of the appliance or place, or existed when 
the appliance was furnished,^® or where the defect 


70- Tex—Sonthem Pae, Co v God- 
fr&7, 107 SW. 1186, 48 Tex-Giv 
App 61)4 

71. Ohio—Winzeler v Elnox, 148 N 
B 24, 109 Ohio St 608—Kloti v 
Balmat, 171 N B 409, 84 Ohio App 
490. 

78. US—^Beyer v Hamburgr-Amerl- 
can SS Co, CONY, 1171 F 682 

73, Mich —Oriatanelli v Sasinaw 
Mm Co, 117 N.W, 910, 164 Mich. 
428. 

74. MIsb—^M iddleton v. Faulkner, 
178 So 683. 180 Miss 787 

Duty to warn or instruct see infra 
BubdiviBion a of this Bection. 
JUloffatioaB Siaia amfiolent 
A declaration against master for 
Injuries to servant caused by use of 
worn wedge stated a cause of action, 
where declaration alleged that serv¬ 
ant was only seventeen years of age 
and wholly without experience, that 
master knew thereof, that foreman 
assured servant that wedge was safe, 
declining to furnish another, and 
that servant relied on foreman's as- 
auxanoa—^Middleton v, Faulkner, su¬ 
pra. 

7B. Ga—^Bartow County Fair Ass'n 
V. Gllreatb, 87 SB. 1088, 144 Ga 
778 

76. Ga.—^LawrenoevUle Oil Mill v 
Walton, 84 SB. 684, 148 Ga. 269 
— ^Kidd V. Williamson, 8 S B 2d 690, 
61 GaApp, 890—Louisville & N. R. 
Co. V. Dobbs, 148 SB. 601, 88 Ga 
App. 898. 

Ky.—Brooks v. Arnett, 69 SW2d 
1029, 268 Ey. 491—Mannmgton 

Fuel Co V. Bay's Ada's; 68 SW. 
2d 988, 260 Ey. 786, 


Ohio —^McEee v. New Idea, App, 44 
NB2d 697 
89 C J p 926 note 78. 

yiolons anintaT 

Ga—^Hays v. Anchors, 80 S B 2d 64<6, 
71 GaApp 280 

Or—Schnell v. Ilowitt, 76 P2d 11'80, 
168 Or 686 

AUegatlona held snffioleiit 
Ga—Spivey v Lovett & Brinson, 172 
SB 668. 48 GaApp 836 
Kan —^Fishbum v International Haiv 
vester Co, 138 P2d 471, 167 Ean 
48. 

Ey—Ohnslopher'a Adm'r v Blanton 
Stone Co, 80 SW2d 690, 268 Ey 
687 

Pa—Eittila V Standard Stoker Co, 
Com Fl, 21 Bne Co 266 
89CJ. p 926 note 78 [d] 

ABegatlona held insuffloleiLt 

(1) Generally 

Ga—Williamson v. Eidd. 16 SB 2d 
801, 66 GkiApp 886—^Daugherty v. 
Summerall, 18 SB 2d 706, 64 Ga 
App. 688—^McClain v. Seaboard Air 
Line By. Co, 129 SB. 876, 84 Ga 
App 86 

Ey—Watkins v. Louisville ft N. B 
Co, 291 SW. 728, 218 Ey 626— 
Gibralter Coal Mming Co v. Nal- 
ley, 288 SW 416, 214 Ky 481 
Minn—Woodring v Pae tor et, 21 N. 

W 2d 97, 221 Minn 60 
S.D—Eoenekamp v Picasso, 249 N 
W. 749, 61 S D 466 
89 aJ p 926 note 78 [e] 

(2) A petition. In employee's ao- 
tlou against employer to recover 
damages for employer's alleged neg^ 
llgence In failing to furmsh a 
healthy place to work, alleging that 
servant contracted typhus fever 

20 


when bitten by a flea which came 
from a dead rat which employer fail¬ 
ed to immediately remove from 
premises, that the fleas were too 
small to be seen by the human eye 
and employee did not know of their 
presenoe, was subject to general de¬ 
murrer as falling to show that em¬ 
ployer knew or should have known 
that employees would thereby con¬ 
tract the fever—^Blair v Fulton 
Bakery, 84 SB8d 698, 68 GaApp. 
879. 

77. SC —^Branch ▼. Port Boyal & 
W C B. Co, 14 SB. 808, 36 B 
C 406 

WVa—^Hoffman v, Dickinson, 6 SB 
63. 81 WVa. 142. 

78. Ga—^Lawrenoeville Oil Co v 
Walton. 84 S B .684, 148 Ga 259— 
Louisville ft N. B. Co. v Dobbs, 
148 SB. 601. 88 GaApp. 239. 

39 C J p 927 note 76 

Allegations hSld snfflolent 
Mo—Mooney v Monark Gasoline ft 
Oil Go, 298 S W. 69. 817 Mo. 1266 
89 C J. p 927 note 76 [c]. 

Allegations bold insufllclent 
Ga.—^Fraser v Smith ft Kelly Go, 
70 S B 792, 186 Ga 18. 

Mo—^Lawson v. Higgins, 169 S.W.2d 
881, 860 Mo. 1066. 

7ft Ey—^Louisville ft N. B. Co. v 
Lewis, 278 S W 148, 211 Ey. 880. 
Mo—^Aeby v. Missouri Pao, R Go, 
286 S.W. 966, 818 Mo. 492, reversed 
on other grounds 48 SCt. 177, 276 
ns. 426, 72 LBd 861, mandate 
conformed to Aeby v. Massouxl 
Pao R Co., Sup, 6 SW.2d 1116. 

89 C J. p 928 note 76. 
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resulted from the master’s failure to comply with a 
duty imposed by statute ;80 and a general allegation 
of knowledge by defendant of the defect is suffi¬ 
cient to include constructive as well as actual 
knowledge 8i Where the complaint is based on the 
master’s negligence in failing to inspect and to use 
ordinary care to make the place of work reasonably 
safe, It need not allege that the master knew that 
plaintiff was ignorant either of the defects or of 
the failure to inspect 

Time of acquiring knowledge. It has been held 
that defendant’s actual or constructive knowledge 
of a defect should be alleged to have existed a suffi¬ 
cient length of time to permit a removal in the use 
of reasonable care,^^ and that a complaint charging 
merely that plaintiff was injured by a defect aris¬ 
ing from defendant’s negligence is insufficient, 
where it does not allege the time defendant actually 
learned of the defect On the other hand, it has 
been held that the exact time when knowledge of 
the defect was acquired need not be alleged where 
the complaint charges that defendant had long 
known of the defect,®^ or had knowledge thereof 
when he ordered plaintiff to work at the place of in¬ 
jury,®® or that the defect had existed for a stated 
time before the accident, and was known or should 
have been known by defendant ®7 

It need not be alleged that the master had a rea¬ 
sonable time in which to remove the defect after 
he had received notice thereof ®® Where, however, 
the complaint alleges a defect which arose by use 
and wear, and does not show that the master had 
knowledge of the defect before the appliance was 
placed m plaintifFs charge, it is insufficient, al¬ 
though there is a general averment of knowledge, 
unless it also shows that defendant had such knowl¬ 


edge a sufficient length of time to have enabled him 
to repair the defect.®® An averment that a defect 
had not been discovered or remedied owing to de¬ 
fendant’s negligence imports that it had existed 
long enough to have been discovered and remedied 
had defendant used due care.®® 

(3) Ownership, Possession, or Control of In¬ 
strumentalities or Places 

Ord'nartly the declaration or complaint muat allege 
that the initrumentality or place, whose defective or 
dangerous condition occasioned the Injury, was owned 
or controlled by the master. 

The declaration or complaint in an action by a 
servant against the master for personal inj'uries 
must allege that the instrumentality or place, whose 
defective or dangerous condition occasioned the in¬ 
jury, was owned or controlled by the master,®^ 
or that he jointly owned or controlled it ®2 How¬ 
ever, where the injury occurred in a building owned 
by a third person, in which defendant was installing 
machinery, it is sufficient to allege that defendant 
was plaintiffs master in the performance of the 
work, without stating what relation the master sus- 
tamed to the building.®® 

d. Methods of Work, Buies, and Orders 

V/hers s servant's right of recovery for injury Is 
based on negligent methods of work, rules, or orders, 
or on negligent failure to adopt and enforce proper 
rules, the declaration or complaint must allege facta 
from which a legal inference of negligence may be 
drawn 

Where the declaration or complaint bases a right 
of recovery on negligent methods of work, rules, or 
orders, or on negligent failure to adopt and enforce 
proper rules, it must allege facts from which a legal 
inference of negligence may be drawn So, it has 


80l Puerto Rico —^Diaa v Arkadia 
Sugar Go, 27 Puerto Rico 637 

81. Ind—^Louiaville, B & St L 
Cons R Go V Miller, 40 NU 116, 
140 Ind 685 

89 G J p 928 note 78 

88. Idaho —^Henneaa t Pend d'Oreil- 
le Mm. & Reduction Go, 178 P 
886. 82 Idaho 121 

88. Ky—-Gibraltar Coal Mining Co 
V Naltey, 888 SW 416, 214 Ky 
481 

fCo—Shimmln v. C. ft S Mm. Co, 
App, 187 S.W. 76. 

M Mont—^Fallon v Chicago, M ft 
St P R Co, 800 P 468, 61 Mont 
130 

86. Ind—Wabash, etc, R Co v 
Morgan, 81 N O 66-1, 183 Ind 4'80, 
rehearing denied 88 N R 85, 132 
iBd 480. 


86. Ind—Oolitic Stone Co v Ridge, 
91 NE 944, 174 Ind 668 

39 G J p 9'28 note 83 

87. Mont —^Davis v Freieheimer, 
219 P 286, 68 Mont 322 

39 C J p 928 note 84 

88. Ala—Woodward Iron Co v 
Jones, 80 Ala 123 

89. Ind—Kentucky & I. Bridge ft 
Co y Moran. 80 NS3 586, li69 Ind 
18, transferred, see, 79 NR 213, 
89 Ind App. 24 

90. Ala—^LiOUisvUle & N R Co v 
Hawkins, 9 So 271, 92 Ala. 241. 

Ind—^Kentucky ft I Bridge ft Co. v 
Moran, 80 NR 686, 169 Ind 18. 
transferred, see 79 N.R. 218, 89 
Ind App 24 

91. Mo—Troth v Norcross, 20 SW 
297, ail Mo 680. 

89 C J p 928 note 89. 

Koaosa prsmlaes 

A petition which alleged that 

21 


plaintiff was employed by defendant 
as domestic servant, that, while 
hanging out clothes to dry, she sus¬ 
tained injuries as result of foot and 
leg breaking through defective plank 
in walkway, and that walkway was 
provided for and intended to be used 
by her in carrying on work for 
which she was employed, was suffi¬ 
cient. notwithstanding walkway was 
part of premises which was not own¬ 
ed by employer, but merely leased by 
him —^Fontenot v Raftery, La App , 
193 So 896 

98. I7.S—Todahl v Sudden ft Chris¬ 
tenson, C.CACal, 6 F2d 462 
39 G J p 92'9 note 90. 

93. Tex—Dawson v King, Civ App, 
121 SW. 917 

9ft Qa—^Louisville ft N. R. Co v 
Maflett, 167 SR. 404, 86 Ga.App 
618. 
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been held that it must be alleged that the master 
knew, or by the exerase of ordinary care could 
have known, that plaintiff was in a position of dan¬ 
ger,®® and that mjury would result,®® except where 
the master is chargeable with such knowledge.®^ 
Where it is alleged that the servant was directed by 
some officer or agent of defendant to pursue a cer¬ 
tain method of work which resulted in the injury, 
the pleading should show the authority of such offi¬ 
cer or agent.®® Plaintiff must allege the giving of a 
direct and specific order,®® that such order was act¬ 
ed on under compulsion or in an emergency,^ and 
that the person giving the command knew, or by 
the exercise of ordinary care, could have known. 


of the danger which resulted in the injuo'*^ 

Where the negligence charged is the violation of 
rules. It is not necessary to allege the ma&ter’s 
knowledge of the existence of such rules.® The 
rules violated need not be set out verbatim,^ al¬ 
though their substance should be alleged ® How¬ 
ever, if the acts of negligence relied on, and which 
are alleged to be in violation of rules, are specifical¬ 
ly set out, it IS not necessary to set out either the 
rules or their substance.® Exceptions contained m a 
rule prescribed by defendant need not be negatived 
in the declaration.^ 

Where violation of a custom is alleged, the com¬ 
plaint should show what such custom was,® and 


Va.—Southern Ry. Oo t. Simmons, 

66 S B 464. 106 Ya 651 
89 C J p 929 note 93. 
aneffSitloBs hem snfllclenS 

(1) Generally 

Ala—Lowe v. Poole. 179 So. 986, 286 
Ala 441. 

Ani—Bwaneea Leaae, Inc, ▼. WUli- 
Bon, 288 P. 889, 28 Aria 581. 

Ga—Pollard v. Weeks, 4 SB 2d 722, 
60 GaApp 664—^Padgett v South¬ 
ern Ry. Co. 178 S'! 697, 48 Ga 
App. 214—Central of Georgia Ry 
Go v. Jackson, 162 SB 878, 44 Ga 
App 724—Rabon y. Atlantic Coast 
Lane R. Co., 188 SB 868, 87 Ga 
App 6 

lU—McKirchy v. Van Sweringen, 63 
NB2d 132, 826 Rl App. 688. 

Xnd—Baltimore A O S W. R Co 
▼. Beach. 168 NB. 204, 99 IndApp 
678 

Ky—^Patrick's Adm'z v Louisville & 
N R Co. 182 SW8d 768, 280 Ky 
181—Gatliff Coal Co v Hill’s 
Adm'r, 98 SW2d 66, 268 By 809 
Miss—Gow Co V Hunter, 168 So 
264, 175 Miss 896 

Mo —Bvans v Southern Wheel Co, 
App , 278 S W 749 

R.I—Hullng V. Finn, 84 A.2d 620, 

67 R1 869. 

8C—^Mulllkin V. Southern Bleach- 
ery & Print Woika 192 SB. 666, 
184 S C 449—Gowns v Watts Mill. 
188 SB 650, 186 SC 168 
Tez—^Murdock v Llewlyn, CivApp, 

8 S W 2d 818—Louisiana Ry & 
Kav Co of Texas v. Disheroon, 
CivApp, 295 SW 260 
Wis—Hoeberman v Feldman, 866 N 
W 680, 220 WiB 567 
89 C J p 929 note 98 [a] 

(2) Where an employee alleged 
that a fellow employee negligently 
struck chisel on grating, held by 
plaintiff, with such force as to cause 
a piece of metal to fly off and strike 
his eye. it was not necessary further 
to plead that the fellow employee 
used unusual and unnecessary force, 
since this would confine negligence 
to unusualness of the blow rather 


than the question of ordinary care — 
Galveston, H A S A Ry Co v Con¬ 
tois, Tez Civ App. 279 S.W 929. af- 
flrmed Com App. 288 SW 164, cer- 
Uoran denied 47 SCt 669, 874 U 
S 747, 71 L Bd 1828. 

Allegatloas held lasnfllolaat 
Ga—McKay v. Atlanta. BACH 
Co . 3 S B 2d 456, 60 Ga App 212 
lU —Caldon V. National Malleable 
Castings Co, 182 111 App 468 
Kan—^Dodd v Wilson A Co of Kan¬ 
sas. 88 P2d 1116, 149 Kan 605 
Minn—Woodnng v. Pastoret, 21 N 
W 2d 97, 221 Mmn 60 
Miss —^Newell Contracting Co v 
Flynt, 161 So 298, 172 Miss 719, 
motion overruled 161 So 748, 1172 
Miss 719—^Mitchell v. Brooks, 147 
So. 660, 166 Miss 82>6. 

89 C J. p 929 note 93 [b] 

85. Del—^Demckson v Commission¬ 
ers of Town of Harrington. 188 A 
646, 8 W.W Harr 412. 

Allegations held snfflolent 
Ga—^Mount v Southern Ry. Co, 166 
S B 701, 4*8 Ga.App 646. 

Allegations held Insufllolent 
NC—^Batton v Atlantic Coast Line 
R Co, 188 SB. 888, 210 NG 756 
196, Ky—^Ray v. United Blkhom 
Coal Co., 63. S.W8d 248, 244 Ky 
417. 

87. Ala—^Birmingham Belt R Co v 
Hendnz, 110 So 812, 215 Ala 286, 
certiorari domed 47 SCt 472, 278 
US 768. 71 LBd. 877 

Allegatloas held snfllolent 
Ala —^Birmingham Belt R. Co v 
Hendnz, supra 

88. Ind.—Jourdan v Lagrange, 104 
N B 104, 65 Ind App 602 
Petitloa was oonstmaUe as show- 

mg that section foreman acted with¬ 
out scope of authority In ordering 
section hand to help in moving pi¬ 
ano—^Taylor v. Atlantic Coast Line 
R Co. 188 SB 286. 86 OaApp 416 
88. y*Mo—^BCisaourl Dlst. Telegraph 
^o. V Southwestern Bell Telephone 
V^o, 98 SW2d 19, 888 Mo 692. 
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'!• Ill—Chestnut v. Chlca.go, B A 
Q R Co, 1 NB2d 811, 284 JIL 
App 817 

Obedience to instmctloBS 
Count of declaration for death of 
employee who inhaled deadly gaso¬ 
line fumes emanating from gasoline 
tank when he was directed to go to 
tank roof was demurrable for fail¬ 
ure to allege that employee went on 
tank or roof in obedience to instruc¬ 
tions, although alleging failure to 
supply watchman to remain nearby. 
—Self V Sinclair Refining Co, CC, 
AFla, 69 F2d 948 

8. Ind—Conway v. Park. 81 N.B2d 
79, 108 IndApp 662 
Allegatloas held onflloleat 
Mo—^Hamilton v. Standard Oil Co. 
of Indiana, 19 S W 2d 679, 828 Mo. 
681. 

3. Ky —Madison Coal Corporation v. 
Altmlre, 884 SW. 1068, 216 Ky. 
288. 

4. Ga—^Edwards v Southern Ry. 
Co, 184 SB. 870, 62 GaApp. 657. 

Va—Southern Ry Co v Simmons. 

66 S B 469, 105 Va 651. 

89 C J p 980 note 96 

5. Ind—^Wabash R Co v. Rassett 
88 N B. 705, 170 Ind 870—Chicago^ 
I. A L R Co V Cobler, 80 NB 
162, 89 Ind App 606 

6. Tez—^Houston A T C R Co v. 
Barlett, Civ.App, 162 SW 1089. 

7. Va—Culp V Virginia R. Co, 87 
SB. 187, 77 WVa 126 

8. Ind—Chicago, I A L R Go. v. 
Cobler, 80 NB 162, 89 IndApp. 
606 

Mo—^Allen v Larabee Flour Mills 
Corporation, 40 SW8d 697, 828 
Mo 826. 

Oustomary methods 
Common use of fresno scraper 
raises presumption of reasonable 
safety and imposes on person claim¬ 
ing that It IS unsafe or unsuitable 
to a particular use to allege that 
the general use does not extend to 
particular use m question, together 
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should allege plaintiff’s knowledge thereof,® and his 
reliance thereon.^® It has been held not necessary, 
however, to allege the master’s knowledge of the 
custom.ii It has been held proper to allege a gen¬ 
eral custom among others in the same business,^® 
but, where the complaint does not rely on a viola¬ 
tion of custom, it need not allege the custom or 
practice of others than the employer in relation 
to the acts of negligence complained of.i® 

Where failure to promulgate rules is charged as 
negligence, the complaint must allege facts show¬ 
ing the master’s duty to plaintiff.^* Plaintiff, how¬ 
ever, need not specify what the rules should be.^® 
although the contrary has been held where the par¬ 
ticular rule which should have been adopted does 
not otherwise appear from the allegations in the 
pleading.^® 

e. Failure to Warn or Instmct Servant 

Where a eervant eeeka to recover for Injury on the 
theory that they were caused by the master's failure to 
warn or instruct him, the declaration or complaint must 
allege facts which show a negligent failure to perform 
such duty. 

Where a servant seeks to recover for injuries on 
the theory that they were caused by the master’s 
failure to warn or instruct him, the declaration or 
complaint must allege facts showing the danger,^*^ 
the duty to warn or instruct,!® a negligent failure 
to perform that duty,!® and, as discussed infra 
subdivision i of this section, a causal connection be¬ 


tween such failure and the injury complained of. 

It is not sufficient to allege defendant’s duty to 
warn as a conclusion of law,®® and a mere allega¬ 
tion of defendant’s duty to warn is insufficient with¬ 
out a statement of facts showing the existence of 
such duty®! However, if the facts alleged show 
a duty to warn and that the injury resulted from 
failure to perform such duty, a specific averment 
of the existence of the duty and the negligent fail¬ 
ure to discharge it is unnecessaiy.®® So, if the 
facts alleged show that the servant, owing to his 
youth and inexperience, was not capable of follow¬ 
ing instructions and that the master had knowledge 
of this fact, a cause of action is stated, although 
the petition does not allege a failure to warn or in¬ 
struct.®® Plaintiff need not allege the particular 
warning required, or the particular damage to be 
apprehended, m the absence of special demurrer for 
uncertainty.®^ 

A^ter^s knowledge of danger. In order to show 
a breach of duty to warn or instruct, the declara¬ 
tion or complaint must allege, or state facts show¬ 
ing, that the master had actual or constructive 
knowledge of the danger®® However, a general 
averment of negligence in failing to warn has been 
held sufficient in this respect®® 

Servanfs lack of knowledge or experience. It 
must be alleged that the servant was ignorant of 
the danger or was inexperienced and in need of 
warning or instruction ®7 However, it has been 


with the factual reasons therefor, 
or that, If It does, then the facts 
must be so fully disclosed in detail 
that it may be said therefrom that 
the means or method is so extrahaz- 
ardous that impartial persons could 
not well be m disagreement on it 
—Newell Contracting Co y Flynt. 
aSl So 298, 172 Miss 719, motion 
overruled 161 So 74'8, 172 Miss 719 
petition hdd to base oanse of ootloa 
on vlolatum of onstom 
Tex—Tyrrell Rice Milling Co v. 

Baskin, CivApp. 264 SW 1089 
89 C J p 930 note 98 
e. Mo—^Kirkland v. Bixby, 222 SW 
462, 282 Mo 4«2. 

IOl Mo —Brock v Mobile & O R 
Co. 61 SW2d 100, 830 Mo 918, 
certiorari denied Mobile & O R 
Co. V Brock. 53 SCt 87, 287 U.S 
688, 77 L.Bd 652 

11. Ky—Madison Coal Corporation 
V. Altmire, 284 SW 1068, 216 Ky 
288 

IS. Okl—^Missouri, O. & Q R. Co 
V Overmsrre, 160 P. 988, 68 Okl. 
723. 

13. Cal—^Haskins v. Southern Fac 
Co., 89 P.2d 896. 8 Cal App 2d 177 


14. Ala—^Reed v. Ridout’s Ambu¬ 
lance, 102 So 906. 212 Ala 428 

15. US—Southern R. Co v Cook, 
Va, 226 P 1. 141 CCA 116, error 
dismissed 88 S Ct 62. 245 U S 677, 
62 LBd 643. 

Tex—^Texas & P R Co v Cump- 
Bton, 40 SW 546, 16 Tex.Civ.App. 
498 

16. WVa—Kirk v Webb, 124 S.B 
501 

17. Mo—^Barnes v Commercial An- 
to Body Co. App. 0.8 SW2d 553 

1& Anz—Wylie v. Moore, 84 P.2d 
450, 62 Anz 687 

39 G J p 930 note 8. 

Allsgatlosa hM msnfBUdent 

Anz,—Wylie v Moore, supra. 

39 G J. p 980 note 8 [c] 

19. Qa—^Louisville & N B Co v 
Dobbs, 143 SE 601, 88 OaApp 
293 

89 C J p 981 note 9 

Allegations hold snffiolent 

Ga—Western & A R R v Michael, 
167 SE. 226, 42 OaApp 608 

Mo—Poynter v Fogel Const Co, 
289 SW 80. 221 Mo App 680 

Ohio —Tnfl V National Bronze & 
Alummum Foundry Co, 20 N.E2d 

23 


232, 195 OUo St 191, 121 ALB. 
1181 

89 C J p 981 note 9 [a] 

Allegations held Insnfflolent 
Mo —Barnes v. Commercial Auto 
Body Co.. App, 13 SW2d 658- 
39 C J p 981 note 9 [b] 
sa Mo—Nivert v Wabash R Co. 

135 SW 83. 232 Mo. 626 
81. US —^Fortin v. ManvUle, C.C.B 
1, 128 F 642 

88. Ala—Postal Tel Cable Go v 
Hulsey, 81 So 627, 132 Ala. 444 

83. Okl—New V. Stout, 224 P. 519, 
98 Okl 177. 

84. Mont—^Forquer v North, 112 P 
439, 42 Mont 272 

85. Minn —^Woodnng v Pastoret, 21 
NW2d 97, 221 Minn 50 

Mo —Barnes v Commercial Auto 
Body Co , App . 13 S W 2d 558 
39 C J p 931 note 16 
88. Ala—Robinson Min Co v. Tol¬ 
bert, 81 So 519, 182 Ala 462— 
Sloss-Sheffleld Steel & iron Co v. 
Pilgrim, 70 Bo. 801, 14 AlaA.pp. 
346 

87. Tex.—^Magnolia Petroleum Co 
V Ray, Civ App., 187 S.W. 1086 
89 CJ p 981 note 18. 



I 490 


MASTER AND SERVANT 


57 C.J.S. 


held that an allegation that defendant wrongfully 
and negligently failed to warn or instruct implies 
that the servant was without the necessary knowl¬ 
edge or experience, without a direct averment of 
that fact.*® 

Master*s knowledge of servant’s lack of knovd- 
edge or experience. The declaration or complaint 
must allege, or state facts showing, that the master 
knew or should have known that the servant was 
mexperienced or ignorant of the danger*® How¬ 
ever, where the complaint alleges the master's 
knowledge of the danger and the servant’s igno¬ 
rance thereof, a general averment of negligence m 
failing to warn sufficiently alleges that the master 
knew or should have known that the servant should 
be warned s® 

f. NegUgence in Employment or Betentlon of 
Servants 

In an action baaed on the negligence of the matter 
In selecting or retaining In hie service an incompetent 
servant, the incompetency of the fellow servant, and 
the negligence In employing or retaining him with 
knowledge, actual or constructive, of such Incompetency, 
should be alleged. 

In an action against a master for injuries caused 
by the negligence of a fellow servant, based on the 
theory of the negligence of the master m selecting 


or retaining in his service an incompetent servant, 
the declaration or complaint should show the ex¬ 
istence of the relation of master and servant at the 
time of the injury,®^ that the fellow servant was in¬ 
competent, that the master negligently employed or 
retained him with knowledge, actual or construc¬ 
tive, of his incompetency,®* and, in some jurisdic¬ 
tions,®* but not in others,®^ that plaintiff was igno¬ 
rant of such mcompetency. It must also be alleged 
or shown that the injury was caused by the incom¬ 
petency of the servant charged with negligence, as 
discussed infra subdivision i of this section. 

The servant’s ignorance of the fellow servant’s 
incompetency,*® as well as the master’s knowledge 
thereof,®® may be inferred from the facts alleged; 
and an allegation that the act of employing a serv¬ 
ant was done in a negligent manner, and that in 
consequence thereof an incompetent servant was 
taken into defendant’s service, has been held a suf¬ 
ficient specification of negligence in employing an 
incompetent servant, without alleging that defend¬ 
ant knew, or could have known, of his incompeten¬ 
cy ®7 A general allegation of knowledge is suffi¬ 
cient to include either actual or constructive knowl¬ 
edge.®* 

The particulars of the servant’s incompetency 
need not be set out;®* nor need the exact time when 


88. W.Va.—Trump v Tidewater 

Coal & Coke do, 88 SB 1086, 46 
W.Va 288. 

89. Mo —Zimmerman v. Pryor, APP. 
190 SW. 26. 

86 G J p 981 note 20 
xnowleaffe of servaot’e ptaysloal ooiu 
dition 

Beclaration alleging that defend¬ 
ant employer reguired plaintiff em¬ 
ployee to submit to physical exam¬ 
ination which disclosed that em¬ 
ployee was suffering from serious 
heait disease, that employer knew 
or should have known that hard 
manual labor would endanger em¬ 
ployee's life, that employee in exer^ 
else of due care did not ki>ow of his 
heart condition, that employer owed 
employee duty of Informing him of 
condition and of not requiring him 
to perform hard manual labor or un¬ 
dergo physical exertion, and that 
such duties were breached to em¬ 
ployee's damage was defective In ab¬ 
sence of allegration that employer 
knew or should have known that em¬ 
ployee did not know of his own con¬ 
dition.—Qlldden v Bath Iron Works 
Corp, Me, 64 A 2d 628. 

30. Ala—Jones v Tennessee Coal & 
Iron Co. 60 So 1017, 168 Ala 
266 

Cal—^Pigeon v. Fuller, 106 P. 976, 
ISO Cal. 691. 


81. Ala.—McDuff v Sum, 172 So 
886, 83'3 Ala 619 

38. Fla —Cummer Liumber Co v. 

Silas, 125 So. 872. 98 Fla 1168 
Ga—^Blanchard v Oallahar, 88 S B 
2d 879, 72 GaApp. 132—Strickland 
V Foughner. 12 S.B.2d 871, 68 Ga 
App 805 

Okl —Singer Sewing Mach Co. v. 

Odom, 46 P 2d 473. 172 Okl, 411. 

89 C J p 932 note 23 
Allearations held suffloleat 
Fla—^Putnam Lumber Co v Tomp¬ 
kins, 160 So 712, 112 Fla 665 
Mo —^Munoz V. American Car ft 
Foundry Co, 296 SW. 228, 220 
Mo App 902 

Okl—Weatherman v Victor Gaso¬ 
line Co, 180 P 2d 527, 191 Okl 428 
89 C J p 982 note 28 [b] 

Allegations held insuffloiemt 
Ga.—^Van Dyke v. Melno EYuit Co, 
69 SB 216, 129 Ga. 682—Davis v 
Georgia Coating Clay Co, 11 S B 2d 
60, 68 GaApp 266 
86 CJ p 932 note 28 [c] 

33. Ga —Story v Crouch Lumber 
Co, 6 SB 2d 86, 61 GaApp 210— 
Atlantic Coast Line R Co v Cox, 
166 SB 793, 42 GaApp. 489 
Okl—Singer Sewing Machine Co v 
Odom, 46 P2d 478, a72 Okl. 411 
89 C J p 982 note 24. 

Care In dlsoovexlag Inoompeteney 
In action by plumber's helper 

24 


against an employer for Injuries sus¬ 
tained as result of negligence of a 
fellow servant, based on alleged neg^ 
ligence of the employer In employ¬ 
ing the fellow servant and failing 
to comply with city ordinance re¬ 
quiring the hiring of an employee 
who has passed examination required 
by ordinance, complaint which failed 
to show that the helper did not 
know of alleged incompetency of fel¬ 
low servant, and could not have dis- 
covexed such incompetency by exez^ 
cise of ordinary care, or did not have 
equal means vnth employer of know¬ 
ing of such Incompetency, was fatal¬ 
ly defective —Strickland v Fough¬ 
ner, 12 SB 2d 871. 68 GaApp 806 
84. WVa—^Leaoh v Martin, 71 S. 

B 170, 69 WVa 219 
89 G J p 982 note 26 
35. Vt —Mahoney v Rutland R. Co., 
69 A 652, 81 Vt 210 
30k Ala—Alabama Fuel ft Iron Co. 
v Denson. 94 So 811, 208 Ala 837. 

37. Tex—Galveston Rope ft Twine 
Co. v. Buikelt, 21 SW. 968, 2 Tex. 
Civ App 808 

89 C J p 982 note 29. 

38. Ely—South Covington ft C St.. 
R Co V Brown, 104 SW. 708, 81 
KyL 1072 

39. IT.S.—Johnston v. Pac 

R Co, C.C.Vt, 60 F. 886, alhrmad 
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the master acquired knowledge of the incompetency 
be alleged.*® An averment of “negligence and care¬ 
lessness” is not equivalent to an allegation that the 
servant was incompetent.*^ 

g. Negligence in Ihnploynient of iDsni&cient 
Force 

In an action based on the negligence of the master 
In failing to employ a sufficient number of men for the 
work, a general allegation of negligence In failing to 
provide a sufficient force, in consequence of which plain¬ 
tiff was injured, is sufficient. 

Where the theory of the action is that the master 
was negligent m faihng to employ a suflScient num¬ 
ber of men for the work, a general allegation that 
the master negligently failed to provide a sufficient 
force, in consequence of which the injury com¬ 
plained of was sustained, is sufficient.*^ The mas¬ 
ter's negligence must be distinctly alleged,** but the 
declaration or complaint need not specify how many 
servants should have been engaged m the work,*^ 
or how the assistance of additional help would have 
prevented the injury,** nor need it set out in de¬ 
tail other facts on which the servant relies as show¬ 
ing how the injury occurred,** at least in the ab¬ 
sence of a motion for a more definite statement*^ 

L Acts or OmiasionB through Agents or Rep¬ 
resentatives 

Acts or omitcioni of a master through agents or 
representatives may be charged as negligence of the 
master, or, under some circumstances, as negligence of 
the servant, or they may be charged as negligence of 
the master acting by or through his servants, or as the 
negligence of both master and servant. 

In an action by a servant to recover for personal 


injuries, an allegation that the negligence relied on 
was that of defendant is good, as against a demur¬ 
rer, although in point of fact the negligence was 
that of a servant for whom defendant, as master, 
was responsible.** The negligence may, however, 
be charged as that of the servant where the serv¬ 
ant acts in a supervisory capacity,*® or where the 
facts alleged show that it consists of a breach of a 
nonassignable duty,*® or it may be charged as the 
negligence of the master acting by or through his 
servants or agents,*^ or as the negligence of both 
master and a servant performing an act for which 
the master is liable.** 

It is not sufficient to show a state of facts which 
merely suggests that a coservant may have owed a 
duty which he neglected,** but a complaint defective 
in this respect may be cured by the answer ** The 
averments of the pleading must show that the serv¬ 
ant mflicting the injury was an employee of de¬ 
fendant,** and that the act of the negligent serv¬ 
ant was within the scope of his employment,** or 
that, at the time such act was committed, he was un¬ 
der the control of the master.*^ However, it is not 
necessary for plaintiff to set out the contract be¬ 
tween the neghgent servant and the master, or state 
his conclusion as to the scope of such servant's em¬ 
ployment** 

L Oonnection between Negligence Oharged and 
Injury Sustained 

It must be alleged that the act of negligence charged 
wae the proximate cauae of the injury auatained, or 
facts must be stated from which such causal connection 
may be legally implied. 


61 F. 788, 9 aCA. 587, 25 IjRA 
470. 

40i Ind—Wabash W R Co v Mor¬ 
gan, 81 NE 661, 182 Ind 480, re¬ 
hearing denied 82 NE 95, 183 Ind 
480. 

41. Mont—^Eelly v. Cable Co, 84 P 
611, 18 Mont 411. 

4a. Mont—^Boyd v Great Northern 
Ry Go, 274 P 293, 84 Mont 84 
89 G J. p 988 note 86 
Causal connection between negligence 
charged and injury sustained see 
infra subdivision i of this section 

48. Puerto Rico—Glaudio v Corti- 
nez, 9 Puerto Rico 97. 

AUegatlOBs b41d giiffloieii.t 
Miss—Gow Co V. Hunter, 168 So 
264, 176 Miss 896 
AUegatloas held Insuttolent 
Ky—^Ray v United Elkhom Coal 
Co, 51 SW2d 248, 244 Ky 417 
lA .—^Devore v Louisiana & Arkan¬ 
sas Ry. Go, App., 178 So. 706. 

4iL Del —^Valente v American 

Bridge Co, 78 A. 895, 22 Del 566. 


45. Mo —^Bowman v Kansas City 
Electric Light Co, App, 218 S.W. 
161. 

46. Mo —^Bowman v E^ansas City 
Electric Light Co, supra 

Tex—Galveston, Houston & S A R 
Co V Bonn. 99 SW. 413, 44 Tex 
Civ App 681 

47. Mo —^Bowman v E^sas City 
Electric Light Co, App, 218 S.W 
161 

48. SD—^Murphy v. Chicago, M & 
P S R Co, 141 NW. 880, 81 6 
D 475. 

89 C J p 988 note 42. 

Negativing negligence of fellow 
servants see infta S 491. 

48. Ala —Gentry v Swann Chemical 
Co, 174 So. 580. 284 Ala 818 

BO. Mich—Eberts v. Mt. Clemens 
Sugar Co., 148 NW. 810, 182 Mich 
449. 

69 C J. p 988 note 48. 

61. Cal—^McGuire v Miller ft Lux, 
174 P. 898, 170 Cal 644. 

89 C J p 988 note 44. 

61^ Ga—^Postal Tel-Cable Co. v. 

25 


Puckett, 101 SE. 897. 24 Ga.App 
458 

39 C J p 988 note 46. 

63. Ark—^Roberts ft Shafer Co v. 
Jones, 101 SW 165, 82 Ark 188. 

Ind —^Pittsburgh, etc, R. Co. V 
Lightheiser, 71 NE 218, 660, 163 
Ind 247 

64. Ark—^Roberts ft Shafer Go v 
Jones, 101 SW 166. 82 Ark 188 

56b Ky—Bishop v Walker, 172 S.W 
2d 224, 294 Ky 590 

66. Ind—New York, C. ft St L R 
Co V Connaughton, 6 NB2d 904, 
211 Ind 419. 

Ky —Maxwell's Adm’x v. Louisville 
ft N R. Co.. 47 SW.2d 1028, 248 
Ky 190 

89 C J p 928 note 48 

67. Ga—^Frazier v. Southern Ry 
Co. 37 SE 2d 774, 200 Ga 690, con¬ 
formed to 88 SE2d 183, 78 Ga. 
App 815 

89 C J p 988 note 49. 

58b Ill —^American Car ft Foundry 
Co V Hill, 80 N.E. 784, 226 lU 
227 
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In consequence of tbe rule that the master’s lia¬ 
bility for injury to a servant depends on whether 
or not his negligence was the proximate cause of 
the injury, as discussed supra § 187, the declaration 
or complaint must allege that tlie act of negligence 
or the breach of duty charged was the proximate 
cause of the injury sustamed, or state facts from 
which such causal connection may be legally im¬ 
plied.®*^ Thus, where an act constituting a violation 
of a statute is relied on, it must be alleged that it 


was the proximate cause of the injury A general 
allegation is sufhaent,®! unless the specific allega¬ 
tions are so inconsistent therewith as to show that 
the general averment is not true.®* 

J. Liability Imposed by Statute, and Violation 
of Statutory Duty 

(1) In general 

(2) Federal statutes 


Fla.—Cummer Lumber Co. T. 
anaa, 126 So 872, 98 Fla 1168 
Ky —^Hobflon v Turner, 185 SW2d 
650, 299 K7> 842—^Davidson v Per- 
kma-Bowling Coal Co, 74 SW2d 
1, 256 Ky 649. 

Mo —^Bamea v Commercial Auto 
Body Co., App, 18 SW2d 568. 

M J —Huels V. Genera] Elec Co., 46 
A 2d 654. 184 NJLaw 166 
Okl—^Traders Compreae Co y Steia- 
ler, 169 P 2d 206, 197 Okl 204— 
Singer Sewmg Mach Co v Odom. 
46 P.2d 478, 172 Okl 411—EAnaaa 
City, M & O. Ry. Co y Bishop, 
282 P. 1091, 140 Okl 277-^hicago, 
R I ds P Ry Go y Mclntire, 119 
P 1008, 29 Okl 797. 

Pa—^Blashuba y Glen Alden Coa] 
Go, Com PI, 87 ' Lu&Leg Reg. 426 
89 C J p 984 note 68 

Sofeotlyo ooadltloii of snaohJaery 
Tex.—Hutton y. Burkett, Civ App, 
18 SW2d 740, error refused 

Ctouaai ooiueotloa sufflciently shown 
U.S —Self y Sinclair Refining Co , C. 
GAFla., 69 F2d 948—Southwest 
Metals Co v. Gomez, GCAAriz, 4 
F2d 216, 89 ALR. 1416. 

Ga—^Atlanta & W P R Co y Rob¬ 
inson, 176 SB 560, 49 GaApp 
712 

Mo—^Rose y. Missouri Dist. Tele¬ 
graph Co, 48 SW.2d 662, 828 Mo 
6009, 81 ALR 400—^Fischer y 
M-K Express Co, App, 168 SW 
2d 468—^Hankins y St Louis-San 
Francisco Ry Co, App, 31 SW2d 
696, certiorari quashed State ex 
rel St. Louis-San Francisco Ry. 
Co y. Cox, 46 S.W2d 849, 828 Mo 
292—Cushulas y Schroeder & Tre- 
mayne. 22 SW2d 872. 225 Mo App 
667, certiorari quashed State ex 
rel Schroeder & Treymayne y 
Haid, 41 SW2d 789, 828 Mo 807 
Mont —Chancellor y. Hines Motor 
Supply Co, 69 P2d 764, 104 Mont. 
608. 

N.M —Maestas y Alameda Cattle 
Co. 14 P2d 788 86 NM 828 
89 C J p 984 note 58 [b]. 

Oansal oonneetiLoa not nAolsnfly 
shown 

US—Feaster y. Southern Ry. Co, 
C.CASC, 16 F.2d 640 
Cal—^McCamiah v. OrolE, 267 P. 79, 
88 Cal App 776. 


Ga—^Daugherty y Summerall, IS S 
E2d 70S, 64 GaApp 638—^Lumpkin 
y Western & Atlantic R R, 9 S 
E 2d 188, 62 Ga.App 697 
Mo —GnndstalX y J Goldberg & 
Sons Structural Steel Co, 40 S 
W 2d 702, 828 Mo 72—Coble v. St 
Louis-San Francisco Ry. Co, 88 
SW2d 1081 

SJl—^Eoenekamp y. Picasso, 249 N. 

W. 749, 61 SD 456 
89 C J. p 934 note 63 [cj 

6C^ US—Sheaf y Minneapolis, St 
P. & S S M. R Co, CCAND. 
162 F2d 110. 

Ala—Louisville ft N R Co v Hall, 
136 So 466, 228 Ala. 888, certio¬ 
rari demed 62 SCt. 87, 284 US 
661, 76 L Ed 560. 

Fla.—Powell v Edwards, lfi7 So. 427, 
117 Fla 114 

Ga—Pollard y Weeks, 4 SB 2d 722, 
60 GaApp 664. 

Mmn—Schendel y Chicago, M ft St 
P Ry Co, 206 NW 436, 165 Mmn 
223 

Nob—^Hick y Chicago ft N W Ry 
Go, 261 NW. 698, 129 Neb 836 
—^Diller y Chicago, B ft Q R 
Co, 229 NW. 888, 119 Neb 494, 

ND—Johnson y Minneapolis, St P 
ft S S M Ry Co, 200 NW 786, 
64 ND 851 

Wis—^Baker y Janesville Traction 
Co. 284 NW 912, 204 Wis. 462 
89 C J p 987 note 60. 

NegUgenoe 

(1) Count of fiagman's declaration 
against railroad under Federal Em¬ 
ployers' Liability Act for Injuries 
flagman sustained when struck by 
express truck, engaged in allegedly 
dangerous maneuvers customarily 
pursued to speed unloading of ex¬ 
press cars, stated cause of action, 
where alleging that injury resulted 
from dangerous unloading methods 
pursued by railroad and express com¬ 
pany together, as against contention 
that action of express company and 
its truck was independent interven¬ 
ing cause, since declaration showed 
case of concurrent negligence, as to 
which each of concurring tort-feas¬ 
ors Is liable—Ross y. Lrfiulsvllle ft 
N. R Co, 172 So 752, 178 Miss. 69. 

(2) In employee’s suit under Fed- 

26 


eral Ehnployers* Liability Act, em¬ 
ployee could allege in one count that 
accident was proximate!y caused by 
two negligent acts, liability under ei¬ 
ther of which called for application 
of same measure of relief—^King v 
Sdhumacher. 89 P 2d 466, 32 Cal App 
2d 172, certiorari denied Schumaker 
y King, 60 SCt. 128, 808 US 693, 
84LEd 496 

(8) In laborer’s action against 
railroad for irjuries under Federal 
Employers’ Liability Act. complaint 
IS sufficient if it shows that injuries 
resulted in part from ra.lroad’8 neg¬ 
ligence—^Leonidas y Great North¬ 
ern Ry Co, 72 P2d 1007, lOro Mont. 
802, affirmed 69 SCt 61, 305 U.S 1, 

88 L Ed 8 

ftUegatloas hSld suflloleiLt 
Ala —^Alabama Great Southern R 
Co y Baum, 81 So.2d 366, 249 Ala. 
442. 

Ga—Edwards y. Southern Ry. Co, 
184 SE. 870, 52 GaApp. 657— 
Southern Ry. Co v Lunsford, 179 
SE 671, 50 GaApp 829. re\eraed 
on other grounds, 66 SCt 501, 297 
US 898, 80 LEd 740, rehearing 
denied 66 SCt 667, 297 US 729, 
80 LEd, 1011. 

Ind—Jeffersonville Mfg Co v Hold¬ 
en. 102 NE 21. 180 Ind 301 
Mont—^Leonidas v Great Northern 
Ry Co. 72 P2d 1007, 105 Mont. 
802, affirmed 59 SCt 51, 305 US 
1, 83 LEd. 3 

Tex—Renegar v. Fort Worth Trans¬ 
it Co. Civ App, 143 SW2d 443 

89 C J p 937 note 60 [a]. 

Allegatlona held insuAolant 

US—Tishar v Nicodemus, D.C.lll, 
49 FSupp. 146. 

Ga.—^Tankersley v Southern Ry. Co, 
85 SE3d 522. 73 Ga.App 88. 

Wis—Baker v Janesville Traction 
Co, 284 NW. 912, 204 Wis 462 

61- Ind—Cleveland, C. C ft St L. 
R Co V. Quinn, 101 N.EL 406, 64 
Ind App. IL 
89 C J. p 986 note 54. 

6S. Ind—^Dodge Mfg Co. v. Krone- 
witter, 104 NE 99, 67 Znd.App. 
190. 

89 C J. p 936 note 66. 
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(1) In General 

Where the liability eought to be enforced la Im- 
poeed by statute, or the negligence alleged to have 
caused the injury consists of a breach of statutory duty, 
facts must be alleged which clearly bring the case with¬ 
in the statute. 

Where the liability sought to be enforced is im¬ 
posed by statute, or the negligence alleged to have 
caused the injury consists of a breach of statutory 
duty, the declaration or complaint in an action by a 
servant to recover for personal injuries must allege 
facts which clearly bring the case within the stat- 
ute,08 and, in addition to this, must allege in terms 
that the act constituting a violation of the statute 


was the proximate cause of the injury or must state 
facts from which such causal connection can be 
legally implied, as discussed supra subdivision i of 
this section. While it is not sufficient to charge a 
violation of the statute in general terms as a con¬ 
clusion of law, and it must be shown in what the 
violation complained of consisted,®^ technical ac¬ 
curacy IS not required®® and the precise language of 
the statute or ordinance need not be followed.®® 
Plaintiff need not plead in detail facts which are 
peculiarly within the knowledge of defendant.®^ 
Resort cannot be had to inferences in order to sup¬ 
ply omissions of material facts,®® but the averment 


63i Oa.—^Haynesworth v Hall 

Const Co , 163 S B 278, 44 Ga App 
807. 

Minn —^Harvey v, Ruff, 204 N.W. 684, 
164 Minn. 21 
89 C J. p 935 note F9. 

Statutory provisions as to master’s 
liability for injuries to his serv¬ 
ants see supra S 178. 

Scope of employmeiLt 
In action for injuries to employee 
brought under the employers' liabil¬ 
ity act it must be alleged that the 
employee was, when injured, acting 
within the scope of his employ¬ 
ment 

US.—^Unlon 0x1 Co of California v. 

Hunt, CCAOr, 111 F 2d 269. 

Or—Walters v Dock Commission, 
266 P 684—^Brady v Oregon Lum¬ 
ber Co. 246 P 732, 118 Or. 16, 46 
ALR. 812. 

Prand aud nnauthozlsed oondnot 
Where a minor employee attempts 
to recover damages for personal m- 
Juries and the employer defends on 
the ground of fraud and unauthor¬ 
ised conduct, the pleadings are 
framed under the same rules and 
regulations as in any other case — 
Kilgore V Hudson, 4 So 2d 866, 148 
Fla 680 

Terms used In complaint oonstmed 
Ala—^Vida Lumber Co v Courson, 
112 So 737, 216 Ala 248 

Allegations hdd snllioient 

(1) Under statutes relating to em¬ 
ployment of minor 
US—Swift & Co V. Daly, CCA 
Mont, 44 F2d 40. 

Fla—^Tampa Shipbuilding & Engi¬ 
neering V. Adams. 181 So 408, 182 
Fla 419, rehearing denied Tampa 
Shipbuildmg & Engineering Co v 
Adams, 181 So 893, 182 Fla 419— 
jr. Ray Arnold Lumber Corporation 
of Olustee v Richardson, 141 So 
133, 105 Fla. 204 

Kan—Kronvall v. Garvey, 84 P.2d 
868, 148 Kan. 802 

Mich.—^Brandt v C. F Smith & Co, 
218 NW. 80S, 242 Mioh. 217 
W.Va.—Dale v. Wheeling Steel Cor¬ 


poration, 164 S.E 246, 112 WVa 
188. 

89 C J p 985 note 69 [c]. 

(2) Under statutes imposing lia¬ 
bility for defects in condition of 
ways, works, machmery, etc 

Mo.—^Whiteley v. Eagle-Picher Lead 
Co., 116 SW2d 686, 282 Mo App 
178. 

N'T—^Lamck v. American Laundry 
Mach Co, 280 NTS. 868, 244 App. 
Div 891. 

Ohio —^Tnff V National Bronze & 
Aluminum Foundry Co, 20 N E.2d 
232, 186 Ohio St 191, 121 AL.R 
1181. 

89 C J. p 935 note 69 Ce] (1). 

(3) Under statutes relating to fac¬ 
tories and their operation. 

Ind—^Dean v Dalton Foundries, 84 
NE2d 146, 109 Ind App 877 
NT—Weydig v Cole Electric Prod¬ 
ucts, 26 N T 5 2d 863 
89 CJ P 935 note 69 [e] (2) 

(4) Under statutes relatmg to 
mines and thdir operation 

Anz—^Moreno v Moore, 67 P.2d 816, 
47 Arlz 629 

Ark —New Union Coal Co. v. Walker, 
81 SW2d 763, 182 Ark. 460 
Pa—^Ham v Hudson Coal Co, 28 Pa 
Diet & Co. 528. 88 LackJur 89— 
Ham y Hudson Coal Co, Com PI, 
40 LackJur 61. 

89 C J p 936 note 59 [e] (8). 

(6) Under statutes relating to 
trains and their operation—^Reneirar 
v Fort Worth Transit Co, Tex Civ. 
App, 148 SW.2d 448—89 CJ. p 986 
note 69 [e] (4). 

(6) Under statutes requiring dan¬ 
gerous machinery to be guarded. 
Ind—Jeffersonville Mfg Co. v Hold¬ 
en, 102 NE. 21, 180 md 801 

Mo—Pavlo y. Forum Lunch Co., 19 
SW2d 610, 226 Mo App 167 
89 CJ p 986 note 59 [e] (6). 

(7) Under statutes imposing liar 
bility for failure to proyide safety 
deyices 

N T.—Butterly v. The Westoyer, 
Inc, 67 NT.S.2d 684. 

Ohio.—^Tnfl y National Bronse & 
Ai ii TniTiiim Foundry Co^ 20 N.E 2d 
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282, 186 Ohio St 191, 121 A.LR. 
1181. 

(8) Under miscellaneous statutes. 
—^Ford Motor Co y. Brady, C.CA. 
Mo, 78 F2d 248—39 CJ. p 986 note 
69 [e] (6), (7) 

Allegations held liuniffioleat 

(1) Under statutes relating to em¬ 
ployment of minors. 

Ga —^Haynesworth y. Hall Const 
Co, 168 SE 278, 44 Ga.App 807. 
Minn—^Harvey y. Ruff, 204 N.W. 684, 
164 Minn 21. 

89 C J. p 936 note 69 [cl. 

(2) Under statutes Imposing lia¬ 
bility for defects m condition of 
ways, works, machinery, etc.—Riley 
y Chancey Bros, 112 So 830, 216 
Ala, 176—89 CJ. p 986 note 69 [f] 
( 1 ). 

(8) Under miscellaneous statutes. 
Kan—^Birmingham y. M. & W. Min. 

Co. 180 P2d 616, 163 Kan 66 
Neb—^Russo y. Swift & Co., 286 N.W. 
291, 186 Neb. 406. 

N T —^Teller y. Prospect Heights 
Hospital, 21 N.E2d 604, 280 NY. 
466—Feola v. National Brass Mfg 
Co, 284 N.TS 242, 246 App.Diy. 
678—^Daurlslo y. Merchants’ Des¬ 
patch Transp Co, 274 N.TS. 174, 
163 Misc. 716 

Pa—^Kashuba y. Glen Alden Coal 
Co, Com PI, 87 LuzLegReg 426. 
Wis—Redman y Hobart 22 NW.2d 
632, 248 Wis 608—Baker v Janes- 
ville Traction Co, 284 N.W. 912, 
204 Wis 462 

39 CJ p 985 note 69 [f] (2). 

64. Wis—^Baker y. Janssyille Trac¬ 
tion Co, supra 

65. Ill —^Thomas v. Chicago Em¬ 
bossing Co, 188 NE. 286, 807 DL 
134 

89 O J. p 987 note 61. 

66. Ind—Chicago, I. ft L. R. Co. ▼. 
Cobler, 80 N.E 162, 89 Ind App. 
606 

89 C J p 987 note 62. 

67. Ind—^Domestic Blo<dc Coal Co. 
y Holder, 108 N.E. 78, 66 Ind App 
684. 

6a Ind —^Morgantown Mfg Co y 
Hicks, 92 N.E. 199, 46 Ind App 623 
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of a particular fact carries with it into the plead¬ 
ing all facts that are necessarily to be inferred 
from the fact alleged®® 

Where the statute imposes a mandatory duty, 
negligence’^® or actual or constructive notice of the 
dangerous conditional need not be charged As a 
general rule it is sufficient to allege that the injury 
resulted from a breach of the statutory duty^® 
without atlegmg in what manner the failure to com¬ 
ply with the statute caused the injury,^® or that 
plaintiff had no knowledge of the defect or danger, 
as discussed infra §§ 492, 493, or, where the negli¬ 
gence consists in the failure to guard a machine, 
that the machine was dangerous.*^^ 

Exceptions in the statute are matters of defense 
and need not be negatived,^® especially where they 
do not apply to the particular duty for the breach 
of which the action is brought^® or are contained m 
a separate clause 

Reference to statute. Where the allegations 


bring the case within the statute, it will be construed 
as a statutory, not a common-law, action,?® unless 
the statutory remedy is merely cumulative and a 
common-law cause of action is also stated,?® and 
It is not necessary to recite or make specific refer¬ 
ence to the statute®® or expressly to allege that the 
action is based thereon.®^ 

(2) Federal Statutes 

In actions under federal statutes by a servant to 
recover for personal injuries, the declaration, petition, or 
complaint must allege facts which clearly bring the case 
within the statute. 

In actions under various federal statutes by a 
servant to recover for personal injuries, the decla¬ 
ration, petition, or complaint must allege facts 
which clearly bring the case within the statute®® 
or must set out facts from which a violation of the 
statute may be inferred.®® Where the allegations 
are otherwise sufficient, however, it is not necessary 
to plead the statute or expressly to invoke its 
terms.®^ An allegation that defendant w'as engaged 


69. Ind —^Holcomb v Norman, 91 N 
B 626, 47 IndApp 87 
TOl NT—Johnson y. Johnson, 292 
NTS. 931, 249 App Div. 869. 

89 C J p 987 note 66 
71. Kan—^Little y. Norton Coal Co., 
109 P 768, 88 Ran 232 
Mo —^Maunsi y. Wostem Coal & 
Mining Co, 11 S W.2d 268, 331 Mo 
878 

Want of knowledge as defense 

Where there was eyidence tending 
to show that employee had died of 
silicosis caused by unsafe condi¬ 
tions In employer's plant, it was not 
necessary, in action for employee’s 
death, to plead knowledge or con¬ 
cealment of unsafe condition by de¬ 
fendant or lack of knowledge thereof 
by plaintiff's decedent, want of 
knowledge on jpart of defendant, If it 
existed, bemg a matter of defense 
within prescribed statutory limits — 
McKee y. New Idea, Ohio App, 44 N 
BSd 697 

73. Ind—Baltimore & O. S W. JR 
Co y. Peterson, 69 N.E 1044, 156 
Ind. 864. 

89 C J p 987 note 67. 

73. Ala—Mobile, J. & K. C R. Co 
y. Bromberg, 87 So. 896, 141 Ala, 
268. 

89 C.J. p 987 note 68. 

74. Ind—King y Inland Steel Co, 
96 N B. 887, 177 Ind. 201, rehearing 
denied 97 NB 629, 177 Ind 201— 
Lia, Porte Carnage Co y. Sullender, 
App., 71 NB 922, reyersed on oth¬ 
er grounds 76 NB 277, 165 Ind. 
890. 

75. Aris.—^Red Royer Copper Co. v. 
mills, 186 P. 641, 21 Aria. 87. 

89 C J. p 987 note 71. 


76. Ind—Chamberlain y Waymire, 
68 NB 306, 82 IndApp 442, re¬ 
hearing denied 70 NB 81, 22 Ind 
App. 442. 

77. WVa—Blankenship y Bthel 
Coal Co. 70 S.B 863, 69 WVa 74 

78. Tex —Corpus Juris Quoted in 
Texas & N O R Co. y Churchill, 
Civ App, 74 SW.2d 1080, 1082, e]> 
ror dismissed 

39 CJ p 037 note 75 
Actions under federal Bmployers’ 
Liability Act see infra subdivision 
J (2) of this section 

79. Ill—Hayes v. Wabash R. Co, 
180 IlLApp 611, error dismissed 
34 set 729, 234 US 86, 68 LBd. 
1226 

Tex—Oozpns Juris Quoted In Texas 
& N. O R Co y Churchill, Civ 
App, 74 SW.2d 1030, 1033, error 
dismissed 

80. Tex.—Corpus Juris Quoted In 
Texas & N. O R Co y Churchill, 
Civ App, 74 SW.2d 1080, 1032, er¬ 
ror dismissed 

89 CJ. p 937 note 77. 

81. CT S —^McCbesney y. Illinois 

Cent R Go, DC.Ky, 197 F. 86 

Tex—Corpns Jams Quoted in Texas 
& N O. R. Co y Churchill, Civ 
App, 74 S.W2d 1030, 1032, error 
dumissed. 

88. Mo —^Harlan v. Wabash By Co, 
78 S W 2d 749, 886 Mo. 414 
Allegation as to proximate cause see 
supra subdivision 1 of this section 
Bxoeptiona of statute need not be 
negatived m the complamt in an ac¬ 
tion based on the statute for per¬ 
sonal injuries or to recover a penal¬ 
ty—Schlemmer v. Buffalo, R. & P. 
R. Co, Pa., 27 set 407, 206 U.S. 1, 
61 L.Bd. 681. 


cause of defect 

Complaint for injuries to switch¬ 
man because of negligence in main¬ 
taining defective brake on car need 
not aver why braise was defective — 
Pennsylvania R Co v Hough, 161 
NB. 706, 88 Ind.App. 601. 

Allegations held snfleient 

(1) Under Boiler Inspection Act — 
Une V. Thompson, 176 SW.2d 471, 
862 Mo 211—Harlan v. Wabash Ry 
Co, 73 SW2d 749, 335 Mo. 414. 

(2) Under Safety Appliance Act 
US—Vigor V Chesapeake St O Ry 

Co, CCAInd, 101 F2d 866, cer¬ 
tiorari denied Chesapeake A O R. 
Co V. Vigor, 69 S Ct 1031, S07 U 
636, 83 L Bd 1517—Chesapeake & 
O Ry Co V Moore, CCAInd, 64 
F 2d 472, reversed on other 
grounds 64 S Ct 402, 291 US 205, 
78 LBd 755 

Mo—^Wild V. Pitcairn, 149 SW2d 
800, 347 Mo 915, certiorari domed 
Pitcairn v Wild, 62 S Ct 72, 314 
US 638. 86 LBd 512—Harlan v 
Wabash Ry Co, 73 SW2d 749, 
836 Mo 414 

Tex—San Antonio & A P. R. Co v. 
Wagner, Civ App, 166 S.W. 2J. af- 
flimed 36 SCt. 626, 241 U.S 476, tiO 
LBd 1110 

Allegations held Insufficient 
Ga—^Watson v. Georgia Southern A 
F Ry. Co, 136 BB 921, 36 G.i 
App 452, affirmed 146 SB 843. 
167 Ga. 841, certiorari denied 49 
set 852, £79 US. 857, 73 LBd 
998. 

sa. N.J—Oelfke v. Hudson A M. R 
Co. 136 A 669, 6 N J Mlsc. 2 
Tenn—^Mitchell v Southern Ry. Co. 
12 Tenn App 523. 

8fc U.S^Wyatt v New Tork, O. & 
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in interstate commerce has been held not necessary 
where the court takes judicial notice of such fact.®® 
Where the statute imposes a mandatory duty, neg¬ 
ligence need not be alleged.®® 

Federal Employers^ Liability Act. A declaration, 
petiLion, or complaint under the Federal Employers* 
Liability Act must allege facts which bring the case 


within the statute.®? The pleading must allege the 
relation existing between plaintiff and defendant,®® 
that defendant is an mterstate earner, and that, 
at the time of his injury, plaintiff was engaged in 
interstate commerce or in work so closely related 
to It as to be practically a part of it.®® In some 
instances, however, the absence of allegations that 


W R Co, CCANT, 46 F2d 705, 
ceitioran denied New York, O & 
W R Co V. Wyatt, 51 S Ct 868. 
288 US 829, 76 LEd 1442 
Ala—^Atlantic Coast Line R Co ▼ 
Wethennaton, 16 So 2d 720, 246 
Ala 313 

Ga—^^Vestern & A R R y Meiater, 
140 SB 906, 87 GaApp 570 
NJ—Oelfke y Hudson & Id R Co, 
186 A 669, 6 NJMisc 2 
WVa.—Staton v Virginian Ry, Co., 
195 SB 601, 119 WVa 668 
Different dafensos ayaUaUa 

In an action for injuries where the 
Fedeial Employ era* Liability Act 
and the Safety Appliance Act and 
the State Hazardous Occupation Act 
are relied on, declaration should con¬ 
tain allegations to put defendant on 
notice of such fact, since defenses 
and proof under the different acts 
will be materially different—^Atlan¬ 
tic Coast Line R Co y Moore. 181 
So 374, 185 Fla 485, modified on 
other grounds 186 So. 210, 186 Fla 
486 

86. Fla.—^Atlantic Coast Line R Co 
V Moore, 186 So 210, 136 Fla. 486 
SwltOhiiig txaoks and yards 

In switchman's action against rail¬ 
road for injuries sustained in switch¬ 
ing yards when grabiron on a car 
came loose, it was unnecessary, un¬ 
der Federal Safety Appliance Act, to 
allege that tracks in switching yards 
constituted part of the line of rail¬ 
roads engaged in Interstate com¬ 
merce, smee such switching yaids, 
sidetracks, Ts, etc, constitute a part 
of the highway used in interstate 
commerce, as a matter of law—^At¬ 
lantic Coast Line R Co. v Moore, 
supra 

86. US—Zumwalt y. Gardner, CC 
A Mo, 160 F2d 298 

Ala.—Atlantic Coast Line R Co y 
Wetherington, 16 So 2d 720, 246 
Ala 313 

Mo—Cason y. Kansas City Terminal 
Ry. Co, 128 S W 2d 183 

87. Fla.—^Atlantic Coast Line R Co 
y. Moore, 186 So 210, 186 Fla. 485 

Miss—Goss y. Kum, 193 Bo 783, 187 
Him. 679. 

39 C J P 937 note 79. 

Negativing assumption of nsk see 
infra S 492. 

aeasonable oextalsby regnlxed 
Petition based on negligence of 
railroad in matters relating to struc¬ 
tural condition of tracli; locomotive. 


or appliances thereon need not allege 
minute details as to condition and 
structure, but need only clearly de¬ 
scribe matters in Question and state 
cause of action with sufiScient def¬ 
initeness and completeness to enable 
railroad to ascertain nature of acts 
of negligence alleged, since reason¬ 
able certainty in pleadmgs is all 
that is required—Southern Ry. Co. 
V Lunsford. 179 BE 571, 60 GaApp 
829, reversed on other grounds 56 S 
Ct 604, 297 n.S 898. 80 LEd 740, 
rehearing denied 66 S Ct 667, 297 U 
S. 729, 80 L Ed. 1011 
AUegsftioas TxtlLBL snfBLolamfe 

(1) Generally 

Ala—^Mobile & O R Co v Williams, 
129 So 60, 221 Ala 402 
Ga—Southern Ry. Go y Lunsford, 
179 SE 671, 50 Ga.App 839, re¬ 
versed on other grounds, 66 SCt 
604, 297 US 898, 80 LEd 740, 
rehearing denied 66 SCt. 667, 297 
US 729, 80 LEd 1011—Gay v 
Hurst, 166 SE 846, 42 GaApp 
148 

Ind —Southern Ry Co v Wilkins, 
178 NE 454, 95 IndApp 180, cer¬ 
tiorari denied 53 SCt 85, 287 US 
636, 77 LEd 660—^Peaneylvania R 
Co V. Ribkee, 174 NB. 427, 92 Ind 
App 611—^Pennsylvania R Co v 
Hough, 161 NE 706, 88 IndApp 
601 

Miss—^Ross y Louisville & N R. 

Co, 172 So 762, 178 Miss 69 
Mo—Jenkins v Wabash Ry Co., 78 
SW2d 1002. 335 Mo 748—Tayloi 
y, Cleveland, C, C & St L Ry 
Go, 63 SW2d 69. 333 Mo 660, cer¬ 
tiorari denied Cleveland, C, C & 
St. L Ry Co V Taylor, 64 SCt | 
121, 290 U S 685, 78 L Ed 690 I 
Pa —^Lombardo v Pittsburgh & L. 

E R R Co, 91 Fa Super 307. 

SC—Covington v Atlantic Coast 
Line R Co., 165 SE 438, 158 SC 
194, certiorari denied Atlantic 
Coast Line R, Co v Covington, 51 
set. 83, 362 US 868, 76 LEd 769 
39 G J p 937 note 79 [cj. 

(2) Against demurrer 

Fla.—^Powell V Edwards, 167 Bo 427, 
117 Fla. 114 

Ga.—Southern Ry. Co v Bradshaw. 

37 SE2d 150. 78 GaApp 438 
Ind—Baltimore & O 8 W R Go v 
Hill, 148 NE 489, 84 Ind.App 364, 
motion granted 47 S Ct. 96, 71 L 
Ed 1318, certiorari domed 47 SCt 
246, 273 US 738, 71 LEd. 867 
Kan—Wiggins v Missouri, K & T 
B. Oo, 261 P. 1096. 123 Ku. 414 > 
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Mont—^Eakos v. Bryam, 292 P 809, 
88 Mont 309 

Tenn—Nashville, G & St L Ry v 
Hines, 94 S W.2d 897. 20 Texm App. 
1 

AJlegattiOan iisia insnfllolimt 

(1) Genersily. 

US —Sabatino v. Reading Co, DC 
NJ, 16 FSupp 216 
Ala—^Mobile & O R Co. v Williams, 
129 So. 60, 221 Ala 402. 

Ga—^Harris v. Southern Ry. Co, 187 
SE 405, 53 GaApp 668—McClain 

V Seaboard Air Lme Ry Co, 129 
SE 876, 84 GaApp 86 

B[y—^York v. Rockcastle River Ry 
Co, 284 SW. 79, 215 Ky 11. 

La—^Devore v Louisiana & Arkan¬ 
sas Ry Co, App. 178 So 706 
Mo—Une v Thompson, 176 SW2d 
471. 852 Mo 211 
29 C J p 987 note 79 [d] 

(2) Against demurrer—^Edwards 
V Southern Ry Co, 184 S E 370, 62 
GaApp. 667. 

88. Fla—Powell v Edwards, 167 
So 427, 117 Fla. 114 
Plaintiff’s employment by defendant 
US—^Pearce v. Pennsylvania R Co, 
DC Fa, 7 F.RD 420, affirmed 162 
F2d 524 

8B. US —^Farmers* Bank & Trust 
Go of Hardinsburg, Ky, v Atchi¬ 
son. T & S F Ry. Co, DC Mo, 
11 F 2d 993, reversed on other 
grounds, CCA, 26 F 2d 23—^Pearce 

V Pennsylvama R. Co, D.C Pa, 7 
FRD. 420, affirmed 162 F.2d 624. 

Ill—^Northern Trust Co v. Grand 
Trunk Western Ry Go, 118 NE 
986, 282 IlL 666—Genael v New 
York, C & St. L. R Co, 249 Ill. 
App 164 

Md—Boyer v. Pennsylvania R. Co, 
169 A 909, 162 Md 328 
Mo—^Davie v Chicago & E I Ry. 

Go, 04 SW2d 870, 338 Mo 1248 
Pa—Smith V Philadelphia & R. Ry. 

Go, 186 A 648, 838 Fa 260 
Tenn —^Louisville & N R Ca v. 

Jaokson, 8 Tenn App 463 
Tex—Chicago, R I & G Ry. Co v. 

Bemnard. Civ App, 275 SW. 606 
89 C J. p 988 note 80 
Hi^ress aUegstton not xaqnized 
Ala—Seaboard Air Line Ry. Co. v. 

Hackney, 116 So. 869, 217 Ala. 882. 
Mich —Jorgenson v Railway Co, 
165 NW 685, 189 Mich. 687. 
Allegations hUd snfiLolsnfe 
Ala.—Southern Ry Ca v. Melton, 128 
So. 688, 240 Ala. 244—Mobile A O. 
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defendant was engaged, and plaintifiF was employed, 
in interstate commerce has been held not fatal,^^ 
as where the court will take judicial notice of such 
facts®! or where the evidence requires a finding 
that the employee was engaged m interstate com¬ 
merce.®* 

The complaint must also allege the existence of 
some duty on the part of defendant toward plain¬ 
tiff,®® defendant's negligence or breach of duty,®^ 
injury to plaintiff,®® and that the act of negligence 
charged was, in whole or in part, the proximate 
cause of the injury sustained, as discussed supra 
subdivision i of this section. 

If the allegations are otherwise sufficient, the 
statute need not be specifically declared on or re¬ 
ferred to.®® It has been held that, even where the 
complaint does not state facts sufficient to make the 


statute applicable, it will be treated as applicable 
if the evidence shows the necessary facts ®'^ Where 
the pleading alleges facts which establish the right 
to recovery under the federal statute, it has been 
held immaterial that plaintiff alleges that his right 
to recover is determinable under a state statute.®® 
The sufficiency of the pleading is not affected by 
an allegation ^at the master's common-law liability 
was in force at the time and place of the injury.®® 

k. Willful or Wanton Injury 

In an action for willful or wanton Injury plaintiff 
muit allege that the act complained of wae wi Ifully 
dsne with intent willfully to Inflict the particular in¬ 
jury. 

A declaration or complaint by a servant against 
the master for willful or wanton inj'ury must allege 
that the act complained of was willfully done with 
intent willfully to inflict the particular injury.! 


R. Co ▼. Williama, 121 So 722. 
219 Ala. 238. 

Ga—Southern Ry Co ▼ Highemith, 
2 SE2d 211, 69 OaApp 669. 

Ifo ^^Sibert v. Litchfield A hC Ry 
Co, 159 SW2d 612—Walla v. 
Thompson, App., 119 S.W2d 48. 

39 C J. p 988 note 80 [a]. 

AUegattona held InanfiLolaal 

(1) Generally 

U.S—^Farmers’ Bank ft Trust Co. of 
Hardmaburg, Ey., y, Atchison, T. 
ft a F Ry. Co, Ey., 11 F2d 998. 
reversed on other grounds, CCA, 
36 F2d 23 

Ala—Seaboard Air Line Ry Co v 
Hackney, 116 So 869, 217 Ala 882 
—EZasulka v. Louisville ft N. R 
Co. 106 So 187, 218 Ala 463 
Pa—Smith v Philadelphia ft R. Ry 
Co. 186 A 648. 288 Pa 260 
Tex—Chicago, R I ft G Ry Co v 
Bemnard, CivApp, 275 SW. 606 
89 C J p 988 note 80 [b] 

(2) Count against master for serv- 
aoit’a death, which was based on 
master's negligence in retaining m- 
oompetent fellow servant and made 
no mention of employment of serv¬ 
ant or fellow servant in interstate 

^ commerce, did not state cause of ao- 
tion under Federal Employers’ Lia^- 
bility Act—McDuff v. Eum, 172 So 
886, 238 Als, 619. 

ga Mich.—^Eruk v Minneapolis, St 
F ft S. S M. Ry Go. 229 N.W. 
479, 249 Mioh 686—^Femette v 
Railroad Co., 144 N.W. 884, 175 
Mich 668. 

91. Fla—^Atlantlo Coast Line R. Co 
y. Moore, 186 So 810, 186 Fla 486 
Mo.—State v. Railroad, 111 SW 500. 
212 Mo 658—^McIntosh v. St Louis 
ft S F. R. Ca, 168 SW. 821. 182 
MoApp. 288. 

9flL Tex.—Geer y St Louis, S F. ft 
T R. COm 194 S.W. 989, 109 Tex. 
88 . 


98. N D —Johnson y. Minneapolis. 
St P* ft S S. M Ry Co, 209 N 
W 786. 64 ND 851 
94. Fla—^Powell v. Edwards. 167 
So. 427, 117 Fla 114. 

Ill—Spelnng y Chicago ft B L R 
Co, 60 NE2d 267, 826 IllApp 
676. 

Miss —Clark y Gulf. M. ft N. R Go, 
97 So 186. 182 Miss 627. 

Neb—Bernhardt y. Chicago. B ft Q. 
R Co, 272 NW 209. 182 Neb 846. 
certiorari denied 58 S.Ct 84, 803 
U S 686. 82 L Ed 629 
ND—Johnson v Minneapolis, St. P 
ft S S M Ry. Go, 209 NW. 786, 
64 ND. 861 

Okl —^Fisher y Eansas City, M ft O 
Ry Go., 86 P 2d 744, 169 Okl 282 
Or—Campbell v. Southern Pac Go. 

260 F. 622, 120 Or. 122 
Tenn —^Louisville ft N. R Co y 
Jackson. 3 TennApp. 468. 

ZTotloe of injury 

In action against railroad under 
Federal Employers' Liability Act 
for death of employee allegedly re¬ 
sulting from injuries sustained when 
aggravated by failure to receive 
medical attention for several hours, 
where no facts were pleaded to show 
that railroad knew or should have 
known of the injury, complaint did 
not state a cause of action—Tishai 
y Nicodemus, DC Ill, 49 FSupp. 
146 

AUegatloBs hm sufllolent 
Ga —Southern Ry, Co y. Blanton, 
192 SE 487, 56 GaApp 282 
Mo—Jenkins v. Wabash Ry Co, 78 
SW2d 1002, 885 Mo 748—Harlan 
y Wabash Ry. Co, 78 8W.2d 749, 
885 Mo. 414. 

AUagatloaB heia inufflolent 
US—Sabatino y. Reading Co., D.C. 
N.J., 16* FSupp 816—^EHug v. 

Palmer, DCNY, 2 F.RD 278 
Mo—Une v Thompson, 176 S.W.2d 
471, 862 Mo. 211. 
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9& US—^Burwell y Railway Ex¬ 
press Agency, Inc., DC Mass, 26 
FSupp 26. 

sa US—Carpenter v Baltimore ft 
O R Co, CCAOhio. 109 F2d 376. 
Ga—^Mattox v. Southern Ry. Co, 187 
SE 29. 182 Ga 779 
Mo—^Harlan v Wabash Ry, Co, 78 
SW8d 749, 835 Mo 414 
Utah—Ehalt v McCarthy, 138 P2d 
639. 104 Utah 100. 

8^ C J. p 938 note 81. 

97. Ark—St Louis, I M ft S R. 
Co y Coke, 176 S W 1177, 118 Ark. 
49. 

98L Ga.—Southern Ry Co y Heat¬ 
on, 6 8 E 2d 839, 61 Ga App 886— 
Atlantic Coast Line R Co. v. 
Fnerson, 4 8E8d 131, 60 GaApp 
466. 

99. Mo—Carpenter y. Kansas City 
Southern R Co., 176 SW. 234, 189 
MoApp. 164. 

1. Ala—Gentry y. Swaim Chemical 
Co.. 174 Bo. 680, 334 Ala 818. 

89 C J p 939 note 86. 
ftllegatums held lusnfllolent 

(1) In action for Injuries to em¬ 
ployee from working in unventilated 
room filled with fumes, dust, and 
small particles of a chemical mix¬ 
ture, count chajrging that defendant's 
servants and agents wantonly, will¬ 
fully, and intentionally caused plain-^ 
tiff to work In such room Instead of' 
alleging that his Injury was so 
caused, was subject to demurrer.— 
Gentry y. Swann Chemical Co., su¬ 
pra. 

(8) Other allegations sea 89 C.J. p 
939 note 86 [a] 

Altexnatlya saiegwfeloiui 

Okl—Chicago, R. I ft P Ry Go. v. 

Molntire, 119 P 1008, 29 OkL 797. 
89 CJ. p 989 note 86 [bj. 
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§ 491. — Negligence of Fellow Servants 

a. In general 

b. Under statutes modifying fellow-senr- 

ant rule 

a. In General 

Where the pleading In a common-law action for In¬ 
jury to a lervant chargee negligence on the part of the 
maaterp it need not affirmatively aver that the Injury 
waa not eauaed by the negligence of a fellow eervant; 
but, where it appears that the act or omieaion causing 
the injury was that of a fellow eervantp plaintiff must 
allegsp or state facta showing that he and such servant 
were not fellow servants. 

Where the declaration, petition, or complaint in 
a common-law action for injury to a servant 
charges negligence on the part of the master, it need 
not affirmatively aver that the injury was ijot 
caused by the negligence of a fellow servant ;2j^nd, 
where a servant alleges injuries caused by the neg¬ 
ligence of the master and sets forth the acts of 
omission constituting the negligence, the fact that 
the petition shows that the negligence of a fellow 
servant contributed to the injury does not render it 
demurrable.® So, where the negligence is charged 
directly against the master, although a corporation 
incapable of acting otherwise than through agents, 
it will not be assumed on demurrer that the act or 
omission was, in its nature, that of a fellow serv¬ 
ant.^ 


Where, on the other hand, the negligence is 
charged as that of a servant, or it appears affirma¬ 
tively on the face of the pleading that the act or 
omission causing the injury was that of a fellow 
servant,® or where, under the facts stated, the injury 
might have resulted from the negligence of a fellow 
servant,® plaintiff must allege, or state facts show¬ 
ing, that he and such servant were not fellow serv¬ 
ants, or, as discussed supra § 490 f, that defendant 
was negligent in employing such servant or retained 
him after he knew, or ought to have known, that he 
was incompetent. In some jurisdictions it has been 
held insufficient to allege as a legal conclusion that 
the negligent servant was a vice principal of de¬ 
fendant*^ Where an action is brought for injury 
occurring in another state, if, by the common law of 
the state, plaintiff and those whose negligence 
caused the injury were not fellow servants, plaintiff 
must plead such law as a fact.® 

The name of the negligent servant need not be 
stated® if the pleading alleges what duties the serv¬ 
ant performed^® or otherwise shows that he was 
acting as vice principal in respect of plaintiff.^^ 

b. Under Statutes Modifisring Fdlow-Servant 
Bnla 

Where the fellow-eervant rule has been modified or 
abrogated, the declaration or complaint muet allege facte 
which ehow negligence on the part of the eervant caue- 
ing the injury. 


8i Ga —^Hec Mfg Co. ▼. Heaven, 
144 SQ 686, 88 GaApp. 460 
89 CJ p 939 note 88 
Acts or oxniaaiona through agents or 
representatives see supra i 490 h 

a Ind—McMillen v Hall, 109 NB 
424. 59 IndApp 646 
o—^Young v Shickle, Hamson A 
Howard Iron Co., 16 S.W. 771, 108 
Mo 824 

4. Ind —Bedford Belt R. Co. v. 

Brown, 42 N B 869, 142 Ind 669. 

89 CJ p 939 note 90 

a Ga —Blanchard v Gallahar, 88 S 
B2d 879, 72 GaApp 182—McEer- 
ley V Georgia School of Technol¬ 
ogy, 139 SB 361, 37 Ga»Ajpp 72 
89 CJ p 939 note 91 

Matter not zalsed by deannrrer 

A demurrer to a declaration in an 
action for injuries to an employee, 
which states that the declaration as 
a whole does not allege facts consti¬ 
tuting a legal cause of action, does 
not raise the question whether a co¬ 
employee. whose acts were com¬ 
plained of as negligent, was a fel¬ 
low eervant of the employee—John¬ 
son V. Bennington A N. A. St. By 
Co, 90 A. 607, 87 Vt. 619. 


Allegatlona held snfilolut to nega¬ 
tive fellow service 

(1) Generally 

Ga —Spaulding Oil Mill v Mayes. 

172 SB 734, 48 GaApp 613 
Tex —^People’s Ice Co v Nowling. 

CivApp, 16 SW2d 976 
39 C J p 939 note 91 [b] 

(2) Against demurrer 

Fla—^Ball v I C Helmly Furniture 
Co, 182 So 436, 132 Fla 882— 
Bryant v Moss Packing Co, 168 
So 718, 118 Fla 176 
Kan—^Burroughs v. Michel, 62 F.2d 
683, 142 Kan 814. 

AUegatlons hSld liumflloleiit to nega¬ 
tive fellow servloe 

(1) Generally 

Ala—^McDufl V. Kum, 172 So 886, 
238 Ala 619 

Fla—^Hawkins v. Ideal Holding Co., 
188 So 781. 187 Fla 699 
Ga—^Wilder v Steel Products Co, 
196 SB 226, 67 GaApp. 256 
89 CJ p 939 note 91 [c]. 

(2) Against demurrer 

Fla—Kendnck v. Ideal Holding Co, 
188 So 778, 137 Fla 600 
Ga—Salter v. Nugent, 177 SB 618, 
60 GaApp 187. 

e. HI —Sutherland v. Rockford A 
Interurban R. Co, 166 IlLApp. 80 
89 C J. p 940 note 92 
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Belatlonahlp not aasanied 
It has been held, however, that pe¬ 
tition alleging merely that plaintiff, 
when employed by highway depart¬ 
ment In loading gravel, was negli¬ 
gently hit with a shovel by another 
employee of department, did not 
warrant assumption that they were 
fellow servants, and waa not vulner* 
able to exception of no cause or 
right of action because of fellow- 
serveunt doctrine —Grain v State, La. 
App. 28 So 2d 336. 

7. Mo—^Higgins v Missouri Pao R 
Co, 16 SW 409, 104 Mo 418, 418 
39 C J p 940 note 94 

a Ind—^Wabash R Co. v. Haasett. 
83 NB 706, 170 Ind 870. 

a Ga —^Pierce v Seaboard Air Lme 
R Co. 60 SB 468, 122 Ga. 664 
89 C J p 940 note 96 
Under statutes modifying fellow 
servant rule see Inffa subdivision, 
b of this section. 

la Ga.—General Supply A Const. 
Co V. Lawton, 62 S B. 293, 181 Ga. 
876 

39 C J. p 940 note 97. 

U. Tex—Suderman v. Kngeii^ 101^ 
SW 378, 60 TexCivApp. 89. 

89 C J. P 940 note 98. 
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Where the fellow-servant mle has been modified 
or abrogated,12 as by an employers' liability act,i2 
the declaration or complaint must allege facts which 
show negligence on the part of the servant causing 
the injury and otherwise bring the case clearly 
within the terms of the statute. If the facts alleged 
are sufficient for this purpose the precise words of 
the statute need not be used,!^ and the particular 
acts or omissions which constitute and go to prove 
the negligence need not be averred^® m the absence 
of a demand for a bill of particulars or a motion to 
make the complaint more definite and certain.^2 
Also, if the facts alleged bring the case within the 
statute, the complaint need not allege that defend¬ 
ant is liable under its provisions'^ 

An allegation that the negligent servant had 
knowledge of the danger has been held unneces¬ 
sary but there is also authority to the contrary.^® 
The pleading must show to which servant or serv¬ 
ants negligence is imputed,®® although where the 
negligence is charged as that of one exercising su¬ 
perintendence it is sufficient without alleging the 
nature of the superintendence and the fact that 
the fellow servant was acting within the scope of 
his employment must be averred or be necessarily 
implied from the facts alleged.®® The complaint 


cannot be made to piece out a common-law action 
with the aid of such provisions of a state employers' 
liability act as constitute under the common law 
negligence of a fellow servant.®® 

Name of negligent servant. Under some statutes 
a complaint for inj'ury to a servant caused by the 
negligence of a coemployee intrusted with super- 
mtendence, or to whose order plaintiff was bound 
to conform, must state the name of the negligent 
coemployee or allege that his name is unknown to 
pontiff ;®^ but, where the action is brought under 
that section of the statute making the master liable 
for injuries caused by defects in the condition of 
the ways, works, machinery, or plant, the name of 
the servant intrusted with the duty of seeing that 
such ways, etc, were in proper condition need not 
be stated®® In at least one j'unsdiction it is not 
necessary to state the name of the employee intrust¬ 
ed with supermtendence.®® 

§ 492 . -Negativing Assumption of Risk 

a. In general 

b. Notice or complaint, and promise of 

remedy 

c. Inexperienced or youthful servants 


IS. Fla.'^ampa Elcctno Co v 
Jamdreau, 112 So 658. 98 Fla 620 
Constitutional or statutory provi¬ 
sions as to master's liability for 
injuries by fellow servant see su¬ 
pra H 834-866 
Kasardous oooopirtioiui 

(1) Under statute modifying fel¬ 
low-servant rule in respect of bas- 
ardous occupations, employee injured 
by fellow employees m hazardous 
occuxkition must allege In declara¬ 
tion that injury was result of em¬ 
ployer's neffligence in operating ma¬ 
chinery or m carrying on hazardous 
occupation—^Porter v Sprague, 126 
So. 769. 99 Fla. S71. 

(2) Injured employee need not de¬ 
ny in declaration that the negligent 
act was being jointly perfoimed by 
himself and fellow servants—Gene¬ 
va Mill Go V. Andiews, GC.A.Fla., 
11 F 2d 924, 

(8) Count of declaration, alleging 
that defendant corporation was en¬ 
gaged in business of transportation 
for hire on public highways and 
parked trailer truck on public street 
for purpose of delivering glass to 
plamtifl's employer, that its servants 
negligently failed to fasten truck 
door seourely. and that plaintiff was 
struck and injured thereby when it 
flew open while he was assisting 
such servants in moving crate of 
glass off sidewalk into employer's 
place of business, stated no causa of 
action under extrahazardous occu¬ 


pation statute for injuries to em¬ 
ployes because of fellow sorvants’ 
negligence, in absence of allegation 
that defendant was engaged in busi¬ 
ness of operating automobiles for 
public use —^Hartquist v Tamiami 
Trail Tours, 190 So 683, 139 Fla, 828 , 
AUagationz ham sufllcleiit 
Fla —Atlanta & St Andrews Bay Ry 
Co V Pittman, 178 So 207, 130 
Fla 624—Tampa Electno Co v 
Jandreau, 112 So 658, 93 Fla 620 

13. Ga —McClain v Seaboard Air 
Line Ry Oo. 129 SB 876, 84 Ga. 
App 86. 

39 G J. p 040 note 99. 

Allegations held snfflolent 
Qa.—Southern Ry Co v Heaton. 6 
SB 3d 339. 61 G^a.App 886 
89 C J p 940 note 99 [dj. 

Allegktioiis held inziiffleleat 
Ga—^Fisher v Georgia Northern Ry 
Co, 134 SB 827, 86 aa.App. 738. 
39 C J. p 940 note 99 [e] 

14. Ind —Southern Indiana R Co 
V. Martin, 66 NB. 886. 160 Ind 
280. 

16. Ala —Alabama Great Southern 
R Co V. Flynn, 74 So. 246. 199 
Ala, 177. 

39 C.J. p 942 note 8. 

la N.Y.—Schradin v. New York 
Cent. & H. R. R. Co, 109 NY.S 
428, 124 AppDiv 706, affirmed 87 
N.B. 1126, 194 N.Y. 684 

17. NY—Inglesa v. New York; N. 
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H. & H R. Co. 117 N Y S 893, 188 
App Div 198, reargument denied 
118 N Y 8 1116, 134 App Div 932— 
Schradin v New York Cent & H 
R R Co. 109 NYS 438, 124 App 
Div 706, affirmed 87 N B 1126, 194 
NY 634. 

la Ala—^Robinson Mm. Co v. Tol¬ 
bert, 31 So 619, 183 Ala. 462 

89 CJ. p 943 note 6 

19. Ind.—Chicago & B R Co. v. 
Lam. 88 NB 632, 170 Ind 84. 

sa Tex—^Texas & Pacific Coal Co. 
V. Sherbley, Civ App, 212 S.W 768. 

8L Ala.—Western Steel Car ft 

Foundry Co. v. Cunningham, 48 So 
109, 168 Ala 369—Louisville ft N 
R Co. V. Orr, 10 So 167, 94 Ala. 
602 

aa Ala —Naugher v. Louisville ft 
N R Co. 91 So 254, 206 Ala. 616 

89 C.J p 948 note 9 

aa NY.—^Donnelly v. Staten Island 
Shipbuilding Co, 200 N.YS. 836, 
206 AppDiv. 765 

24. Ala.—Naugher v Louisville ft 
N R. Co. 91 So. 254, 206 Ala. 516. 

39 C J p 943 note 12. 

In common-law action see supra I 
subdivision a of this section. 

aa Ala.—^Louisville ft N. R. Co. v. 
Llle, 46 So. 699, 164 Ala. 656 

39 C.J. p 948 note 18. 

aa Mass.—Woodbury Posti 23 N, 

B 86. 158 Kass. 14a 
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a. In General 

In gome Jurisdictions where assumption of risk Is 
regarded as an affirmative defense, plaintiff ordinarily 
need not negative such defense, in other jurisdictions 
It IS generally necessary for the declaration, petition, or 
complaint to negative assumption of risk. 

In an action to enforce the master’s common-law 
liability, assumption of risk by the injured servant 
IS regarded in some jurisdictions as an aflfirmative 
defense, the burden of proving and establishing 
which IS on defendant, as discussed infra § 501, 
and plaintiff need not negative such defense by al¬ 
leging his want of knowledge of the defect or dan- 
ger27 unless the case made by his own pleading 
raises an inference of knowledge's Jhis rule, 
h owever, has been Mc^npt to apjily.jjdiere the inju.- 
ry^ occurred in the execution of an express com¬ 
mand^ by the master, and in such case want of 
knowledge must be averred^S unless it is charged 
that the servant was coerced to undertake a danger¬ 
ous work which he did not possess the capacity or 


experience to perform with safely.®® In other 
jurisdictions it is necessaiy, as a rule, for the dec¬ 
laration, petition, or complaint to negative assump¬ 
tion of risk®i unless the risk was an extraordinary 
one®® or the danger instantaneous.®® 

Irrespective of what rule prevails as to the neces¬ 
sity of negativing assumption of risk, a declaration 
or complaint is demurrable where it affirmatively 
shows that the risk was assumed®^ On the other 
hand, where it does not clearly appear from the 
declaration or complaint, or by inference from the 
facts alleged, ihat ^e servant assumed the nsk, the 
pleading may be sufficient ®® 

Alleging want of knowledge of defect or danger. 
Where assumption of risk is required to be nega¬ 
tived, the declaration or complaint should allege 
that the servant had no knowledge of the defect or 
danger,®® or, if he had knowledge, it should state 
an excuse for continuing work®*^ An allegation 
that plaintiff was without fault has been held not to 


27. Okl —^Mlssoun-Kansaa-Texas H 
Co V Hiffhflll, 293 P 182, 146 Okl 
81, certiorari denied 61 S Ct 488, 
288 U a. 884, 75 L Ed 1446. 

Tenn —Louisville & N. R. Go ▼. 

Jackson, 8 TennApp, 468. 

39 C J p 948 note 17 
Zki notion under aPedersl Buploy- 
ere* XdaUUty Act, generally em¬ 
ployee 18 not required to anticipate 
and negative defense of assumption 
of risk—Matthews v Southern Pac 
Co. 69 P2d 220, 15 CalAppSd 36 

28. SC—Steinmeyer v. Marine Ho¬ 
tel Corporation, 140 SE 696, 142 
SC 358 

39 CJ p 943 note 18 

88. WVk. —^McClary v. Knight, 80 

5 E 866, 78 W.Va 886. 

39 C J. p 943 note 19 

80. WVa.—^Kinder v Boomer Coal 

6 Coke Co, 96 SE 680, 82 WVa 
32. 

31. Oa—^Lumpkin v Western & At¬ 
lantic R R, 9 SE2d 188, 62 Oa 
App 697 

39 C J p 944 note 21 
Spadflo sUegation not Tequlxed 
Ky—Christopher's Adm'r v Blanton 
Stone Co, 80 SW2d 690, 268 Ky 
687—^Louisville & N R Co. v 
Stewart. 178 S W 767, 168 Ky 164 
38. Conn—^Worden v Qore-Meenan 
Co, 78 A 422, 83 Conn. 642 
39 C J p 944 note 23 
33. Ky—Payne v Cooper, 245 S.W 
856, 197 Ky. 76 
39 C J p 946 note 23 
3A US—OrosBcupp v Chicago & 
N W Ry Co, DCWyo, 14 P 
Supp 276 

Fla—Swanson v Miami Home Milk 
Producers' Ass'n, 167 So 416, 117 
Fla 110 
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Oa—^Atlantic Coast Lme R Co v 
Cox, 166 SE 733, 42 GaApp 489 

Minn—^Kommerstad v. Great North¬ 
ern Ry Co. 139 NW 713. 120 
Minn 376 

S C —Steinmeyer v Marine Hotel 
Corporation. 140 SE 696, 142 SC 
868 

Va —Chesapeake & O. Ry. Co v 
Swartz. 80 SE 668, 116 Ya. 728. 

39 CJ p 946 note 24 

Assumption of risk as defense see 
supra SS 868-360 

Flaadlngs held to show assumption 
of nsk 

Fla—Gordon v Gandy Bridge Co, 7 
So 2d 850, 150 Fla 28 

Ga —^Moses v Johnson. 22 S E 2d 
828, 68 GaApp. 131—^Davis v 

Georgia Coating Clay Co, 11 SB 
2d 60, 63 GaApp 266—Gartrell v 
Russell, 180 S E 860, 61 Ga.App 
619—^Home v. Atlanta, B & C. R 
Co., 169 S E 760. 47 Ga.App 116— 
Brady v Bugg, 142 SE 801, 88 
Ga App 48 

89 G.J p 946 note 24 [aj 

35. Ga—SimowitB v Register, 3 S 
E2d 281, 60 Ga.App 180 

Pa—^Ham v. Hudson Coal Co, Com 
PI, 40 LackJur 61 

Pleadings hdld not to show assump¬ 
tion of risk 

US—Self V Sinclair Reflnmg Co, 
GCAFla, 69 F2d 948 

Ga.—Southern Ry. Co v. Blanton, 
192 SE 437, 66 Ga.App. 282. 

Ind—Baltimore & O S W. R Co v 
Beach, 168 NE 204. 99 Ind App. 
672. 

Kan—Wiggins v Missouri, K ft T 
R Co., 261 P 1095. 122 Kan 414— 
Tartar v Missouri, K ft T R Co, 
241 P 246, 119 Kan 788, certiomn 
denied Missoun-Kansas-Texas R 
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Co V Tarter, 46 SCt. 866, 270 US 
669, 70 LEd 786 

N Y -^'Donnell v Elmira Foundry 
Co, 283 NTS 9. 183 Miso 629 
89 C J p 945 note 25 [b] 

38. Ga —^Lawrenceville Oil Co v 
Walton, 84 S E 684, 148 Ga 269 
Ky—^Brooks v Arnett. 69 SW2d 
1029, 268 Ky 491—Gibralter Coal 
Mining Co v Nalley, 283 SW 416. 
211 Ky 431—^Louisville ft N. R 
Co V Lewis, 278 SW. 143, 211 
Ky 830. 

Ohio—McKee v New Idea, App, 44 
NE2d 697. 

89 CJ p 946 note 27 
Necessity of alleging want of knowl¬ 
edge where action is based on 
negligence in* 

Employment of incompetent serv¬ 
ants see supra 8 490 f 
Failure to warn or instruct serv¬ 
ant see supra 8 490 e 

Allegations held sui&olent 
Ky—Christopher's Adm'r v Blanton 
Stone Co. 80 BW2d 690. 258 Ky 
687 

39 C J p 946 note 27 [d] 

Allegations held Insuttelent 

Ga—^Kidd V Williamson, 8 SE2d 
690, 61 GaApp 890—^Newman v 
Griffin Foundry ft Machine Co, 144 
SE 886, 88 Ge.App 618 
Ky—^Louisville & N R Co. v. Lewis, 
278 SW 143. 211 Ky 880. 

89 C J p 946 note 27 [ej 

37. Ind—Western Const Co. v. 
Smitheier, 122 NE 429, 69 Ind. 
App 691 

89 C J p 946 note 27 
Allegations of notice or complaint 
and promise of remedy see Infra 
subdivision b of this section. 
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take the place of an averment of want of knowl¬ 
edge,®® although there is also authority to the con¬ 
trary.®® While it has been held that express alle¬ 
gations are not required,4® allegations of want of 
knowledge by the servant must be direct and not by 
way of reatal,^! and should be as broad as those 
averring knowledge by the master.^® However, a 
general allegation of want of knowledge, where 
plaintiff relies on his ignorance of the defect or 
danger to show nonassumption of risk, has been 
held sufficient^* unless overcome by the facts spe¬ 
cifically stated and such an allegation negatives 
both actual and constructive knowledge.^® On the 
other hand, it has been held that an allegation that 
plaintiff did not know of the defect or danger is not 
sufficient to negative constructive knowledge.^® 

Statutory liability. The declaration or complaint 
need not negative assumption of risk where the ac¬ 
tion is based on neglect of a duty imposed by stat- 
ute^7 or is brought under a statute which excludes 
such defense in the particular case.^® 

b. KotiGa or Complaint^ and Promise of Rem¬ 
edy 

Where the eervent had knowledge of the condition 
which caused his injuries, but bases his action on the 
master's promise to remedy such condition, he should 
allege notice or complaint to the master, the promise 
of remedy, reliance on the promise, and lapse of a rea¬ 
sonable time for repairing after the promise was made. 

Where the servant had knowledge of the defect 
or danger which caused his injuries, but bases his 
right of recovery on a promise by the master to 


remedy the defect or remove the danger, he should 
allege notice or complaint to the master, the prom¬ 
ise of remedy, his reliance on the promise, and the 
lapse of a reasonable time for repairing after the 
promise was made,^® although a complaint failing 
to allege reliance on the promise or that a reason¬ 
able time for repair had elapsed has been held suf¬ 
ficient after verdict 5® It has also been held that 
plaintiff should allege that he believed he would be 
discharged if he did not continue the dangerous 
work 

On the other hand, it has been held that, where 
plaintiff IS not reqmred to negative assumption of 
nsk, a fortiori he is not bound to show why he did 
not assume the risk; and if defendant sets up as¬ 
sumption of risk as a defense plaintiff may prove a 
promise to repair, although he did not plead such 
promise.®* If the complaint shows that an unrea¬ 
sonable time had elapsed between the promise and 
the injury, the servant will be held to have waived 
the promise and assumed the risk,®® although this, 
being a matter of defense, need not be negatived ®^ 

Violation of statute Where the action is based 
on the violation of a statutory duty, plaintiff need 
not plead such statute in order to avail himself of 
Its provisions relieving him from the assumption of 
risk in continuing in the service after knowledge of 
the danger.®® 

c. Inexperienced or Youthful Servants 

Auumption of risk is sufficiently negatived where 
It Is alleged that the servant was inexperienced or 


sa Vt—-Pette v Old English Slate 
Quarry, 96 A 696, 90 Vt 87 
89 O J. P 946 note 29 
89 l Mich —Grlstanelli v Saginaw 
Mm Co., 117 NW. 910, 164 Mich. 
423. 

40y Ga—^LAwrenceviUe Oil Mill v, 
IfobbB, 84 8 E 684, 143 Oa 269— 
Nashville, C & St L Ry v Hil- 
derbrand, 172 SE 87, 48 QaApp 
140—^Louisville & N R Co. v 
Dobbs, 143 8.E 601. 88 Ga.App. 
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41. Ind—Cleveland, C C dc St Li 
R Co V Morrey, 88 NE 932. 172 
Ind 613. 

39 C.J. p 946 note 81 

4A. Ind —^Indianapolis Traction & 
Terminal Co v Mathews, 97 NE 
820, 177 Ind 88. 

89 C J. p 946 note 32 

48L Vt.—Blaisdell v Blake, 11 A 2d 
215, 111 Vt 123 
89 C J. P 946 note 34 
Xf pialatair xeliea oa other faota to 
show Bonassumption of nsk he must 
plead them.—Elie v. Cowles, 73 A 
268. 82 Conn 236. 


44. Fla.—Swanson v Miami Home 
Milk Producers* Ass’n, 167 So 416, 
117 Fla 110 

39 C J p 946 note 35 

46. Ky —Ghnstopher's Adm'r v 

Blanton Stone Co, 80 SW2d 690, 
258 Ry. 687 

39 C J. p 946 note 88 

48. Ill—Gould V Aurora^ Elgin & 
Chicago R Co, 141 111 App 344 

47. Ind.-THCloveland, C G A St L. 
R Co V Powers. 88 NE 1073, 89 
NE 485, 173 Ind 106 

89 C.J p 946 note 38 

48L Ohio —^McEee v New Idea, 
App, 44 N E 2d 697 

39 CJ. p 947 note 39 

Effect of Btatutes on defense of as¬ 
sumption of nsk see supra SS 868- 
360. 

49, Mibb—^R oss v Louisville & N 
R Co, 172 So. 762, 178 Miss 69 

89 C J p 947 note 40 

All ega t l oa s held snflloteat 

Ga-—^Baker v Augusta Veneer Co, 
161 &E 676. 44 Ga.App. 888— 
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Evans v Central of Georgia R\ 
Co, 135 SE 760, 36 Ga.App 58 

89 CJ p 917 note 40 [cJ 

Allegatioas haid lasiifflolent 

Ga.—^Brady v Bugg, 142 S B 304, 38 
Ga App 48 

39 C J p 947 note 40 [dj 

50. Ill—St Louis Cons Coal Co v 
Bokamp, 64 NE. 567. 181 111 9 

61. Ohio—Memphis A Cincinnati 
Packet Co v Britton, 23 Ohio Cir 
Ct 153 

62. US—^Pennsylvania R Co. v 
Forstall, NT, l69 P 893, 87 CC 
A 78 

Issues, proof, and variance see mfni 
SB 497-600. 

68. Wis—Stephenson v Duncan, 41 
NW. 337, 78 Wia 404, 9 Am S11 
806 

39 C J, p 947 note 44. 

64. Ind —^Daugherty v. Midland 
Steel Co, 53 NE 844, 28 Ind.App 
78. 

6Bb Mich—^Wallin v Arcadia A B 
R. R Co.. 138 N.W. 270. 178 Midi 
466. 

89 G J. p 947 note 46. 
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youthful, that he did not know or appreciate the dangera 
to which he was exposed, and that the master, know¬ 
ing these facts, failed to warn or Instruct him as to 
the dangers of hIs employment. 

Assumption of risk is sufficiently negatived where 
it is alleged that the servant was inexperienced or 
youthful, that he did not know or appreciate the 
dangers to which he was exposed, and that the mas¬ 
ter, knowing these facts, failed to warn or instruct 
him as to the dangers of his emplo 3 rment These 
facts, however, must be definitely pleaded 57 

§ 493- — Negativing Contributory Negli¬ 
gence 

In some Jurisdictions, but not In others, the declara¬ 
tion or petition must contain allegations negativing neg¬ 
ligence on the part of plaintiff, but under either view 
if the facta alleged show contributory negligence the 
declaration or complaint Is bad. 

In some jurisdictions contributory negligence is 
regarded as an affirmative defense, which mu st-be 
alleged and proved by defendant in a common law 
action by a servant for injury, 2 md consequently 
need not be negatived by plaintiff^s unless the dec¬ 
laration or complaint raises an inference of con¬ 
tributory neg]igence.5d In other jurisdictions it is 
held that the absence of contributory negligence is 
essential to the servant’s cause of action, and that 
therefore the declaration or complaint must con¬ 
tain allegations negativing negligence on the part of 


plaintiff,6® in the absence of a statutory provision 
to the contrary.®! 

Under either view if the facts alleged show con¬ 
tributory negligence the declaration or complaint 
IS bad,®® even though there is a specific allegation 
that plaintiff was m the exercise of due care or that 
he had no knowledge of the defect or danger®® 
However, although the pleading states facts from 
which it might be inferred that plaintiff was guilty 
of‘contributory negligence, yet, when such an infer¬ 
ence does not necessarily follow from the aver¬ 
ments of the declaration, petition, or complaint, 
taken as a whole, an allegation directly negativing 
such negligence renders it good as against a general 
demurrer.®® 

Where it is necessary to negative contnbutory 
negligence, a general allegation of due care on the 
servant’s part, or his freedom from contributory 
negligence,®® as by the use of the phrase “without 
fault” on his part,®® is generally suffiaent unless 
overcome by the other facts alleged. Where sever¬ 
al grounds of negligence are alleged, plaintiff must 
plead facts showing that he was free from fault as 
to each ground.®*^ 

Alleging want of knowledge of defect or danger. 
While the question of negativing the servant’s want 
of knowledge of the defect or danger is generally 
considered as relatmg to the doctrine of assumption 


50L Ind—Evansville & R R Co v 
Maddux, 38 NE 846, 84 KE 611. 
134 Ind. 671. 

39 C.J p 947 note 47. 

57. Ga.—Cedartown Cotton & Ex¬ 
port Co V Miles, 68 S E. 889. 2 
Ga-App. 79 

Tex —^Magnolia Petroleum Co v. 
Ray, CivApp., 187 S.W 1086 

5e Mo—^Hamilton v. Standard Oil 
Co. of Indiana, 19 SW2d 679, 328 
Mo 681 

Tenn —^Louisville & N R Co. v 
Jackson, 8 TennApp 468 
89 C J P 948 note 60 
Bu^loyaa need not nagattva possL 
Ue eflaot of contnbutory negligence 
—Smith V. American Car & Foundry 
Co . Mo App, 288 S W. 982 

59J Mo—^Eaton v Wallace, 287 S W 
Il4, 48 ALR 1291 
Mont—^Armstrong v Billings, 288 P 
226, 86 Mont 228 
39 C.J p 948 note 61. 

AJlegatloiui not to xalse Infer- 
eaoe 

Fla—Cook V. Lewis K Liggett Co, 
178 So 169, 127 Fla 869 
89 C J P 948 note 61 [o] 

ea Ga—^Lumpkin v. Western A At¬ 


lantic R R, 9 SE2d 188, 62 Ga 
App 697—^Newman v Griffin Foun¬ 
dry & Machine Co. 144 S E 886, 88 
Ga.App 618. 

89 C J p 948 note 62 

Allegations held snffloleiLt 

Ga—Pollard v Weeks, 4 SE2d 722, 
60 GaApp 664. 

89 C J p 948 note 62 [d] 

61. Iowa—^Band v Reinke, 298 N 
W 866, 280 Iowa 616 

39 C J p 949 note 58 

62. Del —^Potter v. Richardson ft 
Robbins Co, 99 A 640, 6 Boyce 
314 

Fla—Gordon v Gandy Bndge Co, 
7 So 2d 360, 160 Fla 28 

Ga —Tankersley v Southern Ry Co , 
<86 SE2d 622, 78 GaApp 88—Hop¬ 
kins V Barron, 6 SE2d 96, 61 Ga 
App 168 

Mo—^Eaton v. Wallace, 287 8W 614, 
48 ALR 1291 

Mont—^Armstrong v. Billings, 283 P 
226, 86 Mont 228 

S C —Stemmeyer v. Marine Hotel 
Corporation, 140 SE 696, 142 SC. 
858 

Va—Chesapeake ft O Ry Co v 
Swartz, 80 S E 668, 116 Va 723. 

39 C J p 949 note 64 
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Allegations held not to show oon- 
tznratozy negUgeace 
Fla—Cook V Lewis K Liggett Co, 
178 So 169, 127 Fla 869 
Ga—^Dessau v Achord, 178 SE 896, 
60 GaApp 426—^P*ulton BEdi:ery v 
Williams, 184 SE. 621, 86 GaApp 
681. 

Kan—Wiggins v. Missouri, H ft T 
R Co, 261 P 1095, 122 Fan 414 
Tex —^Robison v. City of Wichita 
Falls, CivApp, 27 SW2d 281, re¬ 
versed on other grounds City of 
Wichita Falls v Robison, 46 SW 
2d 966, 121 Tex 188 
89 C J p 949 note 64 [bj 
68. Ga—Elder v. City of Quitman, 
193 SE 82, 66 GaApp 460 
89 C J p 949 note 66. 

64k. RI.—^Huling V. Finn, 24 A.2d 
620, 67 RI 869 
89 C J p 950 note 66 

65. Ey —Christopher’s Adm’r v. 

Blanton Stone Co., 80 6W2d 690. 
268 Ky 687—Louisville ft N. R. Co 

V Stewart, 178 SW 767, 168 Ey 
164. 

89 C J p 960 note 67 

66. Ind—^Rogers v Overton, 87 Ind 
410 

89 C J p 960 note 68 

67. Ga—Central of Georgia R Co 

Y Ruff, 66 S E 290, 127 Ga 200. 
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of nsk, discussed supra § 492, it has been treated 
in some cases as equally apphcable to the doctrine 
of contributory negligence; and, where it is neces¬ 
sary to negative the latter defense, the declaration 
or complaint must show want of knowledge on the 
part of the servant,^^ although in some jurisdictions 
an allegation of want of knowledge has been held 
to be unnecessary where it is averred that the serv¬ 
ant was in ihe exercise of due care.®® Where 
knowledge of the defect or danger is required to be 
negatived, a general allegation of want of knowl¬ 
edge is sufficient unless the specific facts stated 
contradict it,"^® and such allegation will cover both 
actual and constructive knowledge On the oth¬ 
er hand, it has been held that freedom from implied 
knowledge can be alleged in the form of a legal 
conclusion only when the facts set forth show such 
a state of circumstances as relieves plaintiff of such 
an imputation; otherwise the court will disregard 
the legal conclusion and give judgment on the facts 
actually stated^® 

An allegation that plaintiff had no opportunity to 
examine the appliance causing the injury is not 
equivalent to an allegation that he did ncrt know 
that it was defective Even m those jurisdictions 
where contributoiy negligence is required to be neg¬ 
atived, an allegation of want of knowledge has been 
held unnecessary where the servant was under no 
duty to examine the place alleged to be defective^® 
or had a right to rely on the master’s judgment as 
to the kind of tool to be used,^® or where the com¬ 
plaint shows that he was ordered to work outside 


the scope of his employment or away from the place 
of his usual work^B Where contnbutory negli¬ 
gence need not be negatived, it has been held that, 
where knowledge by the person injured of his own 
physical condition is immaterial to a statement of 
his cause of action, plaintiff need not allege want of 
such knowledge 

Alleging youth and inexperience of servant 
Contnbutory negligence may be negatived by aver¬ 
ring that, owing to the servant’s youth and inexpe¬ 
rience, he did not appreciate the danger and was 
not warned thereof.^® Where it is not necessary to 
negative contributory negligence, plaintiff need not 
allege that he was inexperienced and did not ap¬ 
preciate the character of the work or the danger 
involved ^® 

Statutory hahiUty. Plaintiff need not negative 
contributory negligence where his action is based 
on neglect of a duty imposed by statute®® or is 
brought under a statute abolishing that defense in 
the particular case®^ On the other hand, it has 
been held, m an action under a statute providing 
that injury to a railroad employee by reason of a de¬ 
fective car shall be pnma facie evidence of negli¬ 
gence on the part of the railroad company, that the 
statute does not affect the rule requiring the peti¬ 
tion to negative knowledge of the defect on the pait 
of the employee.®® 

§ 494. Plea or Answer 
a. In general 


ea Ga—^Holman v Amencan Auto 
Ins Co, 89 S.i:2d 860, 201 Oa 454 
—Atlanta, B & G R Go v Mullis, 
a«9 SB 893, 43 GaApp 692. 

Fa—Kittila v Standard Stoker Go, 
Com PI, 21 Erie Co. 266. 

89 C J. p 960 note 68 

Ill —Consolidated Coal Go v 
Wombacher, 24 NE 627, 184 Ill 
57 

39 G.J. p 960 note 64. 

TOl Ind—Lavene v. Friedrichs, 116 
NE 834, 186 Ind 888, rehearing 
denied 116 NE 421, 186 Ind. 888 
89 G J p 960 note 65 
Acts stated held to overcome gener¬ 
al allegation 

U S —Sapp V Brooks-Scanlon Gorp, 
DC Fla. 286 F 678 
Ga—^Ray v Western & Atlantic R. 

R, 9 SE2d 93, 62 Ga,App 609 
Facts stated held not to overoecne 
general allegation 
Ind—^Lavene v Friedrichs, supra. 

89 C J p 960 note 65 [a] 

71. Ind—^Lavene v. Friedrichs, 116 
NE. 824, 186 Ind 888, lehearing 
denied 116 N.E 431, 186 Ind. 838. 


Ey—Christopher's Adm'r v Blanton 
Slone Go, 80 SW2d 690, 268 Ey 
687 

89 G J p 9'50 note 66. 

7E Oa—Taylor v. Virginla-Garolina 
Chemical Go, 63 SE 470, 4 Ga 
App, 705-^edartown Cotton & Ex- 
poit Go v Miles, 68 S E. 289, 2 
Ga.App 79 

73. Ga—Central of Georgia R Co 

V Ruff, 66 SE 290, 127 Ga 200 
39 C J p 960 note 68 

7d. Ey—Chesapeake & N R. Co v 
Venable, 63 SW 85, 111 Ey 41. 23 
Ey L 427 
89 G.J p 960 note 69. 

7B. Ey—Louisville & N. R. Co v 
Richardson, <6 SW 631, 28 Ey 
L 2090 

76. Ind—Clark County Cement Co 

V Wright, 46 NE. 817, 16 Ind App 
630 

77. Mo—^Hamilton v Standard Oil 
Co of Indiana, 19 S W 2d 679, 323 
Mo 681 

M e ntal Inoapaolty 
Employee, suing for injuries, need 
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not allege be was mentally Incapable 
of appreciating his physical condi¬ 
tion—^Hamilton v Standard Oil Co 
of Indiana, supra 

78l Ga—Jordan v Eatayias, 186 S 
E 451, 63 GaApp 638 
89 C J p 951 note 73 
Pleading failure to warn or instruct 
generally see supra S 490 e. 

76. Mo—Hamilton v Standard Oil 
Co of Indiana, 19 SW.2d 679, 338 
Mo 631 

BO. Ala—^Broslin v. Kansas City, M 
& B. R. Co.. 131 So. 475, 114 Ala 
898 

39 C J p 951 note 74. 

81. Vt—Carpenter v. Central Ver¬ 
mont R. Go, 107 A 569, 98 Vt 
867 

89 C J p 961 note 75 
Defense of contributory negligence 
as affected bv statutory provisions 
see supra S 185 

88. Ohio—^Hesse v. Columbus. S & 
H R Co, 60 NE 254. 68 Ohio 
St 167. 
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b Assumption of risk 
c Contributory negligence 

a. In Qeneral 

The allegatione of the plea or answer must be def¬ 
inite and certain and responsive to the allegations of 
the declaration or complaint. Generally affirmative de¬ 
fenses must be specially pleaded. 

The general rules of pleading govern as to the 
form and sufficiency of the plea or answer in an 
action by a servant to recover from his master for 
personal injuries 83 The allegations of the plea or 
answer must be definite and certain^^ and respon¬ 
sive to the allegations of the declaration or com¬ 
plaint 88 Affirmative defenses are not generally 
available to defendant unless they are speaally 
pleaded 86 However, in an action based on a stat¬ 
ute defendant is not required specially to plead an 
exception contained in the statute,87 nor is it neces¬ 
sary for defendant to plead facts showing that the 
injury to the servant arose from a cause different 
from that alleged by plaintiff 88 Matters avoid¬ 
ing a defense pleaded should be set up by replica¬ 
tion, and need not be negatived in the plea 89 
Inconsistent defenses; duplicity Pleas of as¬ 


sumed risk and contnbutory negligence are not de¬ 
stroyed because coupled with a denial of negli¬ 
gence. 80 On the other hand, it has been held that a 
claim of contributory negligence implies some neg¬ 
ligence by defendant and is inconsistent with a 
general and qualified denial of negligence 8i A plea 
setting up both assumption of risk and contnbutory 
negligence has been held bad for duplialy.®^ 

Admissions A plea or answer may by its form, 
nature, or substance operate as an admission of 
some facts alleged in the declaration, complaint, or 
petition 88 An allegation that the accident was 
caused by the negligence of the employee, or by the 
negligence of a fellow servant "in the service” of 
the employer "with” plaintiff, is an admission of the 
employment 84 On the other hand, an answer does 
not admit the dangerous condition of an appliance 
where it alleges that plaintiff "could well have 
known of its location and construction, and the 
dangers thereto, if any such dangers existed ”86 a 
plea which admits the killing of the servant, but 
does not admit that he was free from fault or that 
the other employees were at fault, is not a plea of 
justification 8« 


88. Kan—Giltner v. Stephens, 180 

P 2d 288. 168 Kan 87. 

89 C J p 961 note 79 

FleadlniTB helA snffiale&t 

(1) Generally—Smith’s Adm’rs v 
Louisville & N. R Go. 82 SW2d 
1003. 286 Ky. 174—89 C J. p 9*31 note 
79 [b] 

(2) In action by one employed to 

take charffe of construction of barn 
for personal injuries allegedly caus¬ 
ed by negligrence of defendant, an 
answer showing that rope which 
plaintiff had tied became untied, as 
result of which girder fell on and in¬ 
jured plaintiff, showed that plain¬ 
tiff's negligence was proximate cause 
of the accident and stated a good 
defense—Giltner v Stephens, 180 P 
2d 288, 163 87 

(8) In action to recover for inju¬ 
ries, allegations of answer that 
plaintiff’s father had contracted as 
aji independent contractor to cut logs 
for defendant and that plaintiff suc¬ 
ceeded to contract on father’s aban¬ 
doning it were sufficient to raise is¬ 
sue as to plaintiff’s status as inde¬ 
pendent contractor—^Esthay v Sher¬ 
man. TexCivApp, 186 SW2d 174, 
error dismissed, judgment correct. 

Pleadings held insnlffcient 

(1) Generally—Louisville & N R 
Co V Parker, 188 So 281, 228 Ala 
626, certiorari granted 62 SOt 49>6, 
286 U S 5^5, 76 L Eld 1273, certiorari 
dismissed 68 set 94, 287 US 669, 
77 L Eld 601—89 GJ p 961 note 79 
Ec]. 


I (2) Railroad's plea of codefend¬ 
ant's negligence was held to allege 
indemnity contract not available to 
defeat liability for injuries to em¬ 
ployee—Jackson v Houston E & W 
T Ry Co, TexCivApp, 293 SW 
866, reversed on other grounds Hous¬ 
ton E ft W T Ry. Co V Jackson, 
GomApp, 299 SW 886 

8fh Colo —Chicago, B ft Q R Co v 
KcGraw, 45 P 883, 22 Colo 863 
39 C J p 961 note 80 

85. Ala —SlosB-Sheffleld Steel ft 

Iron Co. V. Smith, 64 So. 887, 185 
Ala 607 

39 C J p 961 note 81 

88. Cal—Qualls v Atchison, T & S 
F Ry Co, 296 F 645, 112 Cal App 
7 

SC—^Youngblood v Southern Ry 
Co. 184 SE 6i60, 187 SC 47. 

39 C J p 961 note 82 
ApXdloa'billty of Pedenl Baploy- 
ere’ Uability ftet must be pleaded in 
order to entitle defendant to claim 
any right or immunity thereunder 
Okl—Chicago, R I & P R Co v 
McBee, 145 P 881, 45 Okl 192 
Tex—^Wichita Falls & S R. Co v 
Holbrook, 78 SW.2d 938, 125 Tex 
184, certiorari demed 66 SCt 139, 
296 US 618, 80 LEd 439 

87. Ill —Wajer v U S Brewing Co, 
184 Ill App 545 

88. Minn—^Peterson v Chicago, B 
ft Q R Co. 164 NW 1098, 131 
Minn 266 


89. Ala —^Woodward Iron Co T. 
Lewis. 54 So 566, 171 Ala 288 

39 C J p 951 note 86. 

9a US —Owl Creek CoaJ Co v Go- 
leb, Wyo, 210 F 209, 127 C.CA 
27. 

91. Ohio—^Bakas v. Casparis Stone 
Co. 14 Ohio NP,NS. 677 

90. Ala—Kansas City, M ft B R. 
Go V. Thornhill, 87 So 412, 141 
Ala 216 

98. Mo—Ebert v A. J Kasper Go. 

71 SW2d 869, 228 Mo App. 689 
Wash—^Elaateily v Eatonville Lum¬ 
ber Co, 111 P 876, 60 Wash 647. 
Plea hdld not to oonatltute admis- 
Bion 

In suit for depnages under employ¬ 
ers’ liability act, interveners claim¬ 
ing under an assignment of part of 
cause of action were not excused 
from pleading and proving that 
plaintiff had a cause of action by the 
fact that defendant pleaded a settle¬ 
ment with plaintiff, such plea not 
amountmg to an admission—^Phoa- 
mx Const Go. v. Witt ft Saunders, 
Tex Clv App, 190 S.W. 780. 

94. N Y.—^Dobler v. Conron Bros. 
Co, 152 HY.S. 266, h66 AppDiv. 
785 

S5i. Iowa—Coates v Burlington, C 
R ft N. R Co. 17 N.W. 760, 62 
Iowa 486 

96. Ga—Central R Co v Crosby, 
74 Ga 737, 68 AmR. 468 
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Pleading Workmen’s Compensation Act Where 
the master claims that the action is withm the 
Workmen’s Gimpensation Act, and not cognizable 
in the courts, he must plead his ccmipliance with the 
act However, he need not negative exceptions in 
the act.**8 

Negligence of fellow servants. The defense that 
the injury was caused by the negligence of a fel¬ 
low servant must be set up, in some jurisdictions, by 
plea or answer in order to be available,®® imless 
such negligence afErmabvely appears from plain- 
tifFs own pleadings or proofs W it is not neces¬ 
sary to specify the fellow servant whose negligence 
caused the injury or state in what the negligence 
consisted.® In o±er junsdictions, however, defend¬ 
ant may show that the injury was caused by the 
negligence of a fellow servant without pleading the 
fact specially.® Where plaintiff alleges negligence 
of the master in selecting an incompetent fellow 
servant whose negligent act caused the mjury, de¬ 
fendant’s denial both of the incompetency and the 
negligent act does not estop him to set up the de¬ 
fense of nonliabihty for the negligence of the fel- i 


low servant, if the evidence mvolves such negli¬ 
gence and either fails to establish the alleged in¬ 
competency or leaves the matter m issue.^ 

b. Assumption of Bisk 

Ordinarily asaumption of nik by an employee is an 
affirmative defenee which must be epecially pleaded, but 
It haa been held that the defendant need not plead a 
contractual aaaumption of nek, and, where it appears 
from the plaintiff's pleadings or proof that the risk was 
assumed, the defendant may avail himself of the defense 
Without pleading it 

It has been generally held that assumption of risk 
by an employee is an afErmative defense which 
must be specially pleaded,® since in its nature it is a 
plea in confession and avoidance.® This is usually 
the rule where the risk is an extraordinary one 
created or enhanced by the master’s negligence, and 
which the servant voluntarily assumes by contmu- 
ing m the employment with actual or constructive 
knowledge of the defect and danger.^ 

It has been held, on the other hand, that defend¬ 
ant need not plead a contractual assumption of risk, 
that is, a nsk ordinarily and necessarily incident to 
the employment,® since, as discussed infra § 499, 


97. Waali—Norman v Alaska Coast 
Co, 142 P. 484. 81 Wash 84-^creB 
T FreOenek, 140 P 870, 79 Wash 
402. 

98. Mo—Mitchell v St. Louis 
Smelting & Beflnmg Co, 216 SW. 
606, 208 MoApp 251 

99. Tex—Smith v Great Atlantic 
ft Pacific Tea Co. Civ App, 100 S 
W2a 1041, error dumisaed 

39 C J p 962 note 99. 

Bvidence admissible under pleading 
see infra | 499 

X. Mont—^Mosher ▼ Sutton's New 
Theater Go, 187 P. 684. 48 Mont 
137 

89 C J p 962 note 1 

9. Ey.—Cincinnati, N. O ft T. P 
B Co. V Lewallen, 32 SW 968, 
17 EyL 863. 

3. Ga—Vinson v. Morning News, 
45 S.S1. 481, 118 Ga 656. 

39 C.J. p 962 note 2 

4. Oa—^Babcock Bros Lumber Co. 
▼ Hughes, 113 SB 816, 29 (2a. 
App 20 

B. Gal—Thomas y Southern Fac. 
Co. 2 P'2d 644, 116 Cal App 125, 
certiorari denied Southern Fac Go 
V Thomas. 62 S.Ct 265, 884 US 
689, 76 LBd 688. 

Conn —^French y W. W. Mertx Co , 
168 A 457, 116 (3onn 18 

Fla—Great Atlantic ft Pacific Tea 
Co Y Dallas, 192 So 867, 141 Fla 
206—Swanson v Miami Home Milk 
Producers' Ass'n, 167 So 416, 117 
Fla 110—Ooipns Juda oitad. In 
Smith Y Coleman, 188 So 198, 204, 
100 Fla 1707 


Minn—FOley v Bennett, 17 NW2d 
609, 219 Minn 249 

Okl —Shunkamolah y Delco, f 298 P 
270. 181 Okl 272 

SO—Medlln y Vanderbilt, 180 SB 
898, 188 SC 266 

Tex-^mith y. Great Atlantic ft Pa¬ 
cific Tea Co, CiyApp, 100 8W2d 
1041, error dismissed 
89CJ.P 952 note 6 
Assumption of nak as defense see 
supra 61 868-260 

trader Federal BmployeraP XdaMllty 
Act 

(1) It la generally held that the 
defense of assumption of nsk must 
be pleaded in order to be available 
Ala—^Louisville & N R Co v Par¬ 
ker, 188 So 231, 223 Ala 626, cer¬ 
tiorari granted 62 SC^ 496, 286 
US. 636, 76 LBd 1276, oertioran 
dismissed 68 SCt 94. 287 US 669, 
77 L Bd 601 

Cal —Matthews v Southern Pac Co, 
69 F 2d 220, 16 Cal APP 2d 86 
Mo,—Grosvener v New York Cent 
B, Co, 128 8W2d 178, 178, 348 Mo 
611—Vaughan v St Louis Mer¬ 
chants' Bridge Terminal By Co, 
18 S W2d 62, 322 Mo 980—Glift v 
St Louis-San Francisco By Co, 9 
SW2d 972, 820 Mo 791—Halt v 
Railroad, 278 SW. 148 
N C —^Hubbard v Southern By Co , 
166 SB. 802. 208 NC 676. 

89 CJ p 968 note 8 Cb] (3) 

(8) It has been stated, however, 
that whether or not the defense of 
assumption of nak must be pleaded 
by the employer depends on the lo¬ 
cal rules of practice—Southern By 
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Go Y Wessinger. 124 S.B. 100, 81 

Ga App 561. 

a. Conn—French v, W. W Merts 
Go. 163 A 457. 116 Conn 18 

7. Cal —Thomas v Southern Pac 
Co, 2 P2d 644. 116 C:alApp 126. 
certioran denied Southern Pan Co 
Y. Thomas, 62 S Ct B95, 284 US 
689, 76 LBd 683 

Iowa.—^LawB v. Richards, 381 NW 
821, 210 Iowa 608—McClary v 
Great Northern By Go., 287 NW 
646, 209 Iowa 67 

Ey—^zpns JtuSa quoted In Louia- 
ville ft N R Co Y carter, 10 S 
W 2d 1064, 226 Ey. 661. 

89 C J p 962 note 6, p 953 note 6 

8. Ill —Huff y Illinois Cent B. Co.t 
879 Ill App 323, affirmed 1JB9 NEL 
116, 862 111 96 

Iowa—^Laws y. Richards, 231 NW 
881, 210 lowa 608—^MoClary v. 
Great Northern By Co., 227 N.W. 
646, 209 lowa 67 

Ey—^Louisville ft N B. Co v Car¬ 
ter. 10 SW2d 1064, 226 Ey 661. 

Mass—Sylvain v Boston ft M B. 
R, 182 NB 835, 280 Mass 503 

Mo—Ctoapus Juxis dted la Grosve- 
ner y New York Gent. B Co, 128 
SW2d 178, 178, 843 Mo 611—Clift 
Y St. Louis-San Francisco By Co, 
9 SW2d 972, 320 Mo. 791 

39 C J p 953 note 8 

Ozdljuuy and extxanzdlaany zUks 
dlattngnlShed 

Mass—^Ashton v Boston & M R B. 
Co. 109 N B 820, 228 Mass 65, 69, 
LBA191'6B 1281 

39 CJ p 953 note 8 [aj. 
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such defense is availatle under a plea of the gen¬ 
eral issue or under a general denial; and an alle¬ 
gation setting up assumption of a risk incident to 
the employment is mere surplusage, presenting nd 
affirmative defense.^ In some jurisdictions, how¬ 
ever, the assumption of an ordinary risk must be 
pleaded by defendant In a jurisdiction which 
follows the rule that the servant does not assume 
the risk of injury from the master’s negligence, but 
that contributory negligence of the servant may 
constitute a defense, discussed supra § 362, it has 
been held that assumption of risk is not a proper 
plea to an action founded on the master’s negli- 
gence,il although where the plea of assumption of 
nsk is tantamoimt to the defense of contributory 
negligence it must be affirmatively pleaded 

In any event, where it appears from plaintiff's 
own pleadings or proof that the risk was assumed, 
defendant may avail himself of the defense with¬ 
out pleading it^® Also, where the complaint alleges 
that the servant did not assume the risk, a denial 
of the allegation is sufficient to raise the issue 

Sufficiency of plea. Where assumption of risk is 
an affirmative defense, the facts supporting such 
defense must be specially pleaded in a succinct 


statement showing that the specific nss was as- 
sumed,^^ and ordinarily the pleading must also 
show that the risk was normally incident to, and 
to be expected of, the employment, and was not 
merely created by the employer’s negligence.^® If 
the averment is of an extraordinary nsk of the 
employment, defendant must allege, or state facts 
showing, that the servant had knowledge of the de¬ 
fect, or that It was obvious, and that he knew or 
should have known of the attendant danger.i^ 

Where the answer sets out facts constituting as¬ 
sumed risk. It is not necessary to designate the de¬ 
fense in specific terms as that of assumed risk^^ 
In those jurisdictions where it is necessary for de¬ 
fendant to plead assumption of the risk of the mas¬ 
ter’s negligence, a plea of assumption of a risk inci¬ 
dent to the employment is insufficienL^® 

c. Contributory Negligeuee 

Qanarally the dafanaa of contributory nagliganca la 
not available unleaa apecially plaadadf and the plea muat 
atate the facta conatitutmg the negligence. 

Although It has been held that contributory neg¬ 
ligence need not be specially pleaded,^® the general 
rule is that such defense is not available unless 
pleaded 21 However, the general rule does not ap- 


% Iowa—^SlcClary v 'Great North¬ 
ern Ry Go, 227 NW 646, 209 
Iowa 67—Woodworth v Iowa Cent 
R Co, 149 NW. 622, 170 Iowa 697 

39 C Ja p 964 note 18 

10. Cal —^Boin v. Sprecklea Sugar 
Co, 102 P. 987, 166 Oal 612— 
Thoxnaa v Southern Pac Co, 2 
P 2d 644, 116 Cal App 126, certio¬ 
rari denied Southern Pac Co v 
Thoxnaa, 62 S Ct 266, 284 U.S 
689, 76 LEd 682 

89 C J p 962 note 6. 

11. Mo—^EQeth v Axxierloan Gar & 
Foundry Co, App, 9 SW2d 644. 

89 CJ p 868 note 8 [b] (1) 

10. Mo—Groavener v New York 
Cent R Co, 123 SW2d 178. 843 
Mo 611—Clift Y St. Louia-San 
Franciaoo Ry Co, 8 SW2d 973, 
820 Mo 791. 

13. 111.—^Hufl Y Illinois Cent R 
Co, 279 Ill App 828. affirmed 199 
NE 116, 862 111 96 

Tea —Oorpui Jozla dted la Fiaano y 
Texaa AN O R Co, Civ App, 112 
S W 2d 316, 317, error diamiaaed 

89 C J p 964 note 11 

14. SC—Shirley y. Abbeville Fuin 
niture Co, 67 SE 178, 76 S.O 462, 
121 Am SR. 962 

16. Ala.—liOUiBYille & N R Go y 
Parker, 188 So 281, 228 Ala 626, 
certiorari granted 62 SCt 496, 286 
U S 686, 76 LbEd 1276, oeirtiorari 
diamiaaed 68 SCt 94, 287 US 669, 
77 IiEd 601. 


18. Ala—Louiaville & N. R. Co. y 
Parker, aupra 

17. Ala.—Louisville & N R Co v 
Parker, aupra 

39 C J p 954 note 18 
Avamioat of knowledge or aotloe 
la the altexnatlYe la no atronger than 
on averment of notice, and is sub¬ 
ject to demurrer—^Lockhart v. Sloaa- 
Sheffleld Steel & Iron Co, 61 So 627, 
166 Ala 616—Oaborne v Alabama 
Steel & Wire Co, 38 So 687, 136 AlCL 
671 

Plena held anlllclaat 
Iowa—McClary v Great Northern 
Ry Co. 227 NW 646, 209 Iowa 
67 

89 C J p 964 note 18 [gl 
Plena held Inauffloleat 

(1) Generally—^Louisville & N. R 
Co Y. Parker, 188 So 231, 223 Ala 
686, certiorari diamiaaed 63 BCt. 84, 
287 US 569, 77 LEd 601—Lockhart 
Y Sloaa-Sheffleld Steel & Iron Co, 51 
So. 627, 166 Ala 616—89 CJ p 864 
note 16 [hj 

(2) Pleas held to allege oontribu- 
tory negligence end not aaaumption 
of risk 

Ala—Davis v. Sorrell, 104 So 897, 
218 Ala 191 

S C —OgilYie Y Conway Lumber Co, 
61 S E 200, 80 S C 7 

18. Ala—^Louisville A N. R Go v 
Parker, 188 So 281, 228 Ala 626, 
certiorari granted 62 SCt 496, 286 
U S 686, 76 L Ed 1276, certioran 
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diaxniaaed 63 S.Ct 94, 287 US 669, 
77 LEd 501 

Ark.—^Herron v Mama Coal Co, 220 
S W. 470, 143 Ark 868 

18. Iowa—Flick v. Globa Mfg Go., 
164 NW. 828, 172 lowa 661 
39 G J. p 964 note 16 

20. Ind—^Pittsburgh, C, C. & St. 

R Co. Y. Collins, 80 NE 416, 163 
Ind. 467 

Wia—^Andrews v. Chicago, M A St. 

P. R Co, 71 N.W 872, 96 Wie 848 
81. Iowa—^Hunter v. Colfax Conaol. 
Coal Co, 164 NW. 1037, 176 Iowa 
246. LRA1917D 16, Ann Caa 1917E 
808, rehearing denied 67 NW 145, 
176 Iowa 245, LRA1917D 16, 
AnnCaal917E 808 

Minn—^Foley v. Dennett, 17 NW2d 
609. 219 Minn 248 

Mo —Coxpua ffoxla dted In Groavener 
v. New York Central R Co, 123 S 
I W2d 173, 178, 848 Mo. 611—Neal 
v Curtis & Co Mfg Co, 41 S W 2d 
648, 828 Mo 889——Platon v ^^al- 
lace, 287 SW 614, 48 ALR 1291 
Okl—Shunkamolah v Deloo, 268 P 
270, 181 Okl 2T2 

Tex—Smith v Great Atlantic & Pa¬ 
cific Tea Co, CivApp, 100 8.W2d 
1041, error diamiaaed. 

89CJ, p 964 note 18. 

Bight to plead oontzibatozy negll- 
genoa 

An employer oon plead contribu¬ 
tory negligence as a defense whether 
or not the action la governed by em- 



MASTER AND SERVANT 


57 C.J.S. 


ply where plaintiff’s own case discloses contribu¬ 
tory negligence or necessarily puts in issue all the 
facts relied on by defendant to show it;^^ and, 
where the declaration or complaint alleges that 
plaintiff was without fault, a denial by defendant 
raises the issue of contributory negligence 23 
Where a complaint is not based on negligence of 
the master, but on the employment of a minor at 
dangerous work without the consent of the parent, 
a plea of contributory negligence is inapt.*^ 

Where contributory negligence operates merely to 
diminish damages, as discussed in the C J S title 
Negligence §§ 170^172, also 39 C J, p 822 note 79-p 
824 note 19, and 45 C J p 1037 note 97-^ 1043 note 
62, a plea setting up contributory negligence in bar 
of the cause of action is demurrable 25 The neces¬ 
sity of pleading contributory negligence as a pro 
tanto defense to an action brought under the Fed¬ 
eral Employer’s Liability Act generally depends on 
the laws of the state in which the action is insti¬ 
tuted 28 In some jurisdictions the defense of con¬ 
tributory negligence need not be specially pleaded 
m mitigation of damages,27 and evidence of contrib¬ 
utory negligence may be shown in reduction of 
damages under the general issue, as discussed infra 
§ 499. In other jurisdictions, sometimes by virtue 
of express statutory requirement, contributory neg¬ 
ligence as a partial defense in mitigation of dam¬ 
ages must be specifically set up in the answer in or¬ 
der to be available.28 


Sufficiency of plea. The general rules of plead¬ 
ing, particularly those applicable to negligence cas¬ 
es, govern as to the sufficiency of the plea or an¬ 
swer to raise the issue of contributory negligence 
in an action by an employee for personal injuries 23 
A plea of contributory negligence is in its nature a 
plea of confession and avoidance,30 and it is the 
general rule that the facts constituting such negli¬ 
gence must be stated,8i although it has been held 
that an allegation of contributory negligence in gen¬ 
eral terms is sufficient,32 at least after verdict and 
judgment33 or in the absence of a motion to make 
more specific 3* However, it is not necessary that 
the allegations of the plea should be as speafic as 
the proof in order to support it35 or that matters of 
evidence should be stated 38 

Allegations of contributory negligence should not 
be m the altemative,37 and, if they are, the suffi- 
aency of the pleading must be tested by its weak¬ 
est averment 38 Where plaintiffs nonperformance 
of a duty imposed by statute is relied on as consti¬ 
tuting contributory negligence, the answer should 
show that he was within the class of persons con¬ 
templated by the statute.33 In an action under the 
Employers’ Liability Act, if contributory negli¬ 
gence must be pleaded, a plea followmg the lan¬ 
guage of the statute is sufficient 

Proximate cause of injury. It has been held that 
the contnbutory negligence charged must be plead¬ 
ed as the proximate cause of the injury,although 


ployera’ liability act -—Hodges v 
Owastika Oil Co, TexGivApp, 186 
SW. 3i69, error dismissed 
OSL Mo—^Baton v Wallace, 287 S W 
614, 48 ALR. 1291 
S9 G J p 966 note 19 
98. Minn—Lee ▼ R N LeiSihton 
Ck>, 129 NW. 767, 113 Minn 878 
SC—HutchingB V. Mills Mfg Co, 
47 S B. 710, 68 S C 612 
9ft. Ala—Huntsvme XCnitting Mill 
Co Y Butner, 69 So 960, 194 Ala 
317. 

95. Ala—Davis v. Sorrell, 104 So 
897, 218 Ala 191, 

Mo —O’Donnell v Baltimore & O 
R Co, 26 SW 2d 929, 824 Mo. 1097 
89 C.J. p 966 note 23 

96. Ky—Chesapeake & O Hy Co v 
Shirley's Adm’z, 291 SW 895, 218 
Ky 387. 

97. Ala—Southern Ry Co y Smith, 
187 So 898, 228 Ala 683—Mobile 
ds O R Co Y. Williams, 128 So 60. 
321 Ala 402. 

39 C J p O-SS note 22 

98. Ill —Sprickerhoft y. Baltimore 
& O. R Co, 65 NB.2d 683. 838 
IlLApp 840 

Ky—Chesapeake & O, Ry Co y 


, Shirley’s Adm'z, 891 SW 895, 218 
Ky 337 

Mo —Sheehan y Terminal R Ass’n 
of St Louis. 127 SW2d 657. 844 
Mo 686—Oozpu Jons cited la 
Groevener y New York Cential R 
Co. 188 SWSd 173, 178, 848 Mo 
6U 

NC—Fleming y Norfolk Southern 
R Co. 76 SB 212. 160 NC 196 
29. Mo—O’Donnell y Baltimore & 
O R Co, 26 SW 2d 920. 824 Mo 
1097 

sa Ariz —Consolidated A r i s o n a 
Smelting Co. y Gonaales, 193 F 
304, 21 Aria 628 
89 C J p 966 note 26 
3L Ala —Creola Lumber Co ▼ 
MiUs, 42 So. 1019, 149 Ala 474 
30 C J p 956 note 29 
Pleas held 8Tiilloien.t 
NC—Johnson y Carolina, C. & O 
Ry Co, 181 SB 390. 191 N C 75 
Tex—St Louis, S. F & T Ry Co 
Y Wilson, Com App, 279 S W 808 
39 C J P 965 note 29 [fj 
Pleas held InsufioisiLt 
Mo—O'Donnell y Baltimore & O R 
Go, 26 SW'2d 929, 824 Mo 1097 
89 C J p 966 note 29 [g] 

38. NY —^Robinson y. Ocean SS 
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Co, 147 NYS 810, 162 AppDiv 
169 

89 C J p 966 note 26 

33. Mo—^Bollmeyer y Bagle Mill & 
BleYator Co, App, 806 SW 917 

89 C J p 956 note 27 

3ft. Neb—Chicago, B ds Q R Co v 
Oyster, 78 NW 369, 58 Neb 1 

89 C J p 966 note 28 

35. Ala—St. Louis & S F R Co 
Y Brantley, 58 So 305, 168 Ala 
579 

36. Mo—Alcorn y Chicago db A R 
Co, 18 SW 188. 108 Mo 81 

37. Ala—^Lockhart v Sloss-Shefheld 
Steel & Iron Co, 51 So 2d 627. 165 
Ala 616 

88 C J p 966 note 82 

3& Ala—^Alabama Great Southern 
R Go Y Flinn. 74 So 246, 190 
Ala 177 

89 G J p 967 note 33. 

89. Okl —Sandals v. Mispah Min 
Co. 168 P 808. 66 OkL 233 

40. Ala.—Sloss-Sheffield Steel dr 
Iron Co. Y Stapp, 70 Bo 287, 195 
Ala. 840 

film Ky —Bams y Rex Coal Ca. 197 
S W 1076, 177 Ky 880. 

39 C J. p 957 note 36. 
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a direct allegation is not necessary if the plea, when 
considered with the complaint, shows the causal 
connection 

Designation of plea immaterial A plea setting 
up the facts constituting contributory negligence is 
good, although it is designated as a plea of assumed 
risk.« 

§ 495. Replication or Reply 

Matter! in avoidance of a defense of assumed risk 
or contributory negligence must sometimes be pleaded 
by way of replication or reply. 

The general rules of pleading, particularly those 
applicable to negligence cases, govern as to the ne¬ 
cessity^* and sufl5ciency*B of a replication or reply 
in an action by a servant for personal injuries. 
Where the servant seeks to avoid the defense of as¬ 
sumed risk 1^ the master’s promise to remedy con¬ 
ditions, he must specially plead such promise,*^ 
and the replication is insufficient if it fails to allege 
that a reasonable time for making the repairs had 
not expired at the time of the injury.*^ 

A replication asserting that the servant continued 
in the employment after a knowledge of the danger, 
on the master’s promise to remedy the defect, is m- 
appropriate to a plea of contributory negligence *8 
If defendant alleges the servant’s violation of a rule. 


special matter excusing or justifying such violation 
must be set up by replication.*® Where defendant 
pleads contributory negligence in an action based 
on a statute which provides that such negligence, 
when slight, shall not bar the action, but shall re¬ 
duce plaintiifs damages, a special replication alleg¬ 
ing the slight character of plamtifFs negligence is 
not necessary 80 

A general denial has been held in some jurisdic¬ 
tions a good reply to averments in an answer setting 
up contributory negligence and assumption of 
risk.81 

§ 496. Amendment of Pleadings 
a In general 
b To conform to proof 

a. In Gteneral 

The allowance or refusal of amendments of plead¬ 
ings rests largely in the discretion of the trial court 

As in civil actions generally, the allowance or re¬ 
fusal of amendments of pleadings in an action by a 
servant for injury caused by the master’s negligence 
rests largely in the discretion of the trial court.®® 
However, an amendment should not be allowed 
which sets up a new cause of action®® or renders 


42. Ala —Reid V. Sloss-Sheffleld 
Steel & Iron Go., 68 So 301, 177 
Ala 362 

43. Ala —v Woodward Iron 
Co. 69 So 264, 177 Ala. 487 

44. Ky—Iiouiaville & N R Co v 
McIntosh, 210 S.W. 181, 183 Ky 
571 

39 C J p 967 note 41 

45. Ala—Clinton BCin Co. v Brad¬ 
ford, 76 So 74, 200 Ala 308 

39 G J p 967 note 42 

Roplloatloii hold nffldsnt 

Tex—San Antonio, IT & G R Co 
V Dawson. GivApp, SOI S W. 247 

89 C J p 967 note 42 [a] 

RepUoatloa held Insnltloient 

Ala —Southern Cotton Oil Go v 
Walker. 61 So 169, 164 Ala 33 

39 CJ. p 967 note 42 [b]. 

46. Tex —SchafE v Hendrloh, Civ 
App, 207 S.W 643. 

47. Ala—Southern Cotton Oil Co v. 
Walker, 61 So 169, 164 Ala 38 

48. Ala—Memweather v. Sayre 
Min St Mfff. Co, 49 So 916, 161 
Ala. 441 

49. Ala—Red Feather Coal Go. v 
Murchison, 80 So 864, 20*2 Ala. 289 

89 aJ p 967 note 46 

50. US —^Biie R Co y White, Ohio, 
187 F 666, 109 CCA 322, rehear¬ 
ing denied 187 F. 944, 109 CCA 
326. 


I 51. US —^American Smelting & Re- 
I fining Co V Karapa, Colo, 173 F 

607, 97 CCA 617 

68. Tex—St L.OU 1 S, B & M R Co 
! V Vick, Civ App, 210 SW, 247 
39 C J p 967 note 60 
Amendment held proper or allowaUe 

(1} Generally—Davis v. Starrett 
Bros, 147 SE 530, 89 GaApp 422 
—39 C J p 967 note 60 

(2) In an action to recover for in¬ 
juries to an employee, an amendment 
of the statement of claim more than 
two years after the accident, which 
merely sets forth more accurately 
the negligence charged, is properly 
allowed—GoU v Westinghouse Elec¬ 
tric & Mfg Co, 79 A li68, 280 Fa 
86 

(3) Where, in an action for death 
of a servant in a mine, the complaint 
alleged that defendant permitted the 
roof to be dangerous, and negligently 
failed to timber it or in any manner 
support the roof or provide against 
its dangerous condition, by xecLson 
of which a large mass of rock fell 
and killed deceased, the court did not 
err m permitting a trial amendment 
by inserting the words "and because 
the pillars of the mine had been and 
were being withdrawn therefrom," 
objected to on the theory that such 
language interposed a new issue, de¬ 
fendant not having claimed surprise, 

41 


or that It was unprepared, and not 
having asked for a continuance or 
postponement —Sargent v Umon 

Fuel Co, 108 P 928, 37 Utah 892 
AmendmsBLt held improper or not al¬ 
lowable 

Where petition failed to state even 
an Imperfect cause of action which 
could be aided by amendment, allow¬ 
ance of amendment was error —Mc¬ 
Kay V Atlanta, B. A C R Co, $ S E 
Sd 466, 60 GaApp 212 

5a Pa—Coll V Westinghouse Elec 
& Mfg Co , 79 A. 163, 230 Pa. 86. 
89 C J p VSS note 61 
Amendments hold not to sat up new 
oanse of notion 
(1) Generally 

Ark—Western Coal & Mining Go v 
Corkille, 181 SW 963, 96 Ark 887 
Oa—^Atlantic Fapei A Pulp Corpo- 
lation V Bowen, 102 SE 3G, 34 
GaApp 669. followed in Atlantic 
Paper A Pulp Corp v Johnson, 
102 SJB3 37, 24 QaApp 672 and 
Atlantic Paper A Pulp Corp v 
Owens, 102 SE 37, 24 GaApp 672 
Ky —^Elkhom Coal Corporation v 
Guttadora, 228 SW 420, 190 Ky. 
770 

RI—^Atlantic Mills v, Superior 
Court, 79 A 677, 82 RI 285. 

Tex—Galveston, H. A S. A By Co 
V Brewster. Civ App, 4 SW2d 
820, error refused 
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the pleading uncertain and duplicitous,®^ or which 
does not state any valid ground of recovery ®® An 
amendment of the petition may be allowed for the 
purpose of setting out more fully the facts relied 
on for recovery®® where the allegations are too gen¬ 
eral to withstand a special demurrer Where the 
pleading sets out the material elements of the serv¬ 
ant’s cause of action, plaintiff cannot be compelled 
to amend by setting out the details of the proba¬ 
tive matters or particulars of evidence by which 
these elements are to be established.®® 

b. To Oonfonn to Proof 

Ordinarily It Is Within the diacretlon of the trial 
court to permit an amendment to conform to the proof 


where evidence has been Introduced without objection 
aa to facts not presented, or insufficiently presented, by 
the pleadings. 

In accordance with the general rules of plead- 
mg, the court may permit an amendment to conform 
to the proof where evidence has been introduced 
without objection as to facts not presented, or in¬ 
sufficiently presented, by the pleadings ®® The dis¬ 
cretion of the court to permit the amendment should 
be exercised liberally®® and in such a manner as to 
avoid prejudice or injury to the adverse party ®i 

Change of cemse of action, A usually recognized 
limitation on the propriety of amendments to con¬ 
form to the proof is that they must not change the 
cause of action,®® although an amendment setting 


(8) A eervant'e action for injury 
being baaed on the master's failure 
to maintain a safe place for the 
servant, an amendment of the peti¬ 
tion. merely changing the specifica¬ 
tion of the act by which defendant 
failed in the performance of that du¬ 
ty, did not constitute a departure — 
Mullery v. Idissoun & Kansas Tele¬ 
phone Ca, 168 SW. 218. 180 Mo App 
188 

84, Oa—Oirvm v. Gleorgia Veneer & 
Package Co, 86 SE>. 988, 148 Ga 
762. 

68. Ky—Johnson v. Cincinnati Ice 
Co, 178 SW 142, 168 Ky. 46. 
89GJ. p 968 note 68 

86L Ark —Western Coal & Mining 
Go V Corkille, 181 SW. 9i68, 96 
Ark 887 

Oa —^Blackwell v. Bamsey-Bnsben 
Stone Co, 66 S B. 968, 126 Oa 818 
Pa—Coll Y. Westmghouse Elec. & 
Mfg Co, 79 A. 168, 280 Fa 86 
III—Atlantic Mills v. Superior 
Court, 79 A 677, 82 RX. 885 
Teac.—Galveston, H. & S A. Ry. Co 
V Brewer, Civ App, 4 SW,8d 820, 
error refused. 

87. Oa.—^Blackstone v. Central ~of 
Georgia R. Co, 81 S.B 90, 105 Ga 
880. 

B& S.C—^Moore v Catawba Power 
Co, 46 SB. 1004, 68 SC 201. 

89 C J. p 968 note 65 
89^ U S.—O’Dell v Southern Ry 
Co, SC, 248 F. 648—Waters v 
Guile, Mich., 284 F. 682, 148 OCA. 
298—Armour As Co v Arbuckle, 
Neb, 206 F 278, 128 CCA 436— 
Long Pole Lumber Co v Gross, 
Va., 180 F. 6,108 CCA. 869—Penn¬ 
sylvania Co V Whitney, Ohio, 169 
F. 672, 96 CCA 70. 

Cal—^Bruce v. Western Pipe & Steel 
Co, 169 P 860, 177 Cal 86—Scott 
V. McPherson, 146 P. 629, 168 Cal 
788 

Mo—Walk V. St Louis Can Co, 
App, 28 S.W.2d 891—^Bright v. 
gammons, App, 814 S.W. 486 


Mont —Gillespie v Great Northern 
Ry Co, 208 P 1069, 63 Mont 698 
Okl —Chas T Derr Const Co v 
Gelruth, 180 P 258, 29 Okl 688 
Tex—Schott V. Lyon, Civ.App, 261 
SW 692, error refused 
39 CJ p 967 note 60, p 968 note 67 
Amendments of pleadings to con¬ 
form to proof generally see the C 
J S title Pleadmg f also 49 

CJ p 490 note 4-p 498 note 27 

Aotloa based oa oonunoa law or stat¬ 
ute 

(1) Plaintiff failing to make case 
under Federal Bmployers’ Liability 
Act must amend petition declaring 
thereon to conform to proof, to war¬ 
rant submission of case to jury un¬ 
der common law—Chesapeake As O 
Ry Co V. Rucker, 64 SW2d 642, 246 
Ky. 161. 

(2) Where employee brought com¬ 
mon-law action for injuries, and it 
appeared on trial that defendant and 
plaintiff were engaged in interstate 
commerce, court should have sus¬ 
tained defendant’s motion for direct¬ 
ed verdict, but plaintiff should be 
given opportunity to amend petition 
to state cause of action under Fed¬ 
eral Employers’ Liability Act—^Lou¬ 
isville As N R Go. V Brandenburg, 
270 S W 1, 807 Ky. 689. 

Aotloa based oa. fedend law or state 
law 

(1) Plaintiff, suing under Federal 
Employers’ Liability Act, on being 
found not within act, may he en¬ 
titled to ani«nd petition to raise Is¬ 
sues under state law 

UG—O'Dell V Southern Ry. Co., D 
C S C , 248 F 848 

Mo—Sullivan v. St. Louis-San Fran¬ 
cisco Ry. Co, 12 S.W.2d 786, 821 
Mo 697. 

Ohio—Detroit As T. Shore Line R 
Co. V. Seigel, App, 168 NE 870 

(2) A declaration which does not 
rely on the Federal Employers’ Liar 
biUty Act may be amended to con¬ 
form to the proof so cui to authorise 
a recovery under the federal act — 
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Fbrnette v. Pere Marauette R Co, 
144 NW 834, 176 Mich. 668—89 CJ 
p 968 note 67 [aj 

00. Mont—Gillespie v Great North¬ 
ern Ry Co, '208 P. 1059, 68 Mont 
698 

Discretion held not abused 
U S —Waters v Guile, Mich, 281 F 
682, 148 GCA 298—Long Pole 

Lumber Co. v. Gross, Va, 180 F. 6. 
103 CCA 869 

Ind—^New Castle Bridge Co v Doty, 
79 NE 485, 168 Ind 269 
Minn—^Ardell v Great Northern Ry 
Co, 189 NW 939, 168 Minn 191 
Mont —Gillespie v Great Northern 
Ry Co, 208 P 1059. 68 Mont 698 

61. U S —O'Dell V Southern Ry 
Co, DC SC, 248 F 848—Waters 

V Guile, Mich., 234 F. 582, 148 
CCA 298 

Ind—^New Castle Bridge Co v. Doty, 
79 N E 486, 168 Ind. 259 
Tex—Schafl v Lyon, Civ App, 251 
SW 692, error refused 

62. Mont—Gillespie v Great North¬ 
ern By Co, 208 P. 1069, £3 Mont 
698 

Amendments hold not to change 
cans# of action 
(1) Generally 

Cal—^Bruce v Western Pipe & Steel 
Co, 169 P 660, 177 Cal 26—Scott 

V McPherson. 145 P. 529, 168 Cal 
788 

Ind—^New Castle Bridge Co. v Doty, 
79 NE 485, 168 Ind 269 
Mo—^Bright v Sammons, App, 814 
SW 426 

NG—^Patterson v. Champion Lum¬ 
ber Co, 94 SE. 698, 176 NC. 90. 

(8) In action for Injury to em¬ 
ployee under Federal Employers' Li¬ 
ability Act, amendment permitting 
plaintiff to strike out averments of 
interstate employment, so that com¬ 
plaint without such averments stat¬ 
ed a good cause of action under the 
state law. was not error, since stnk- 
mg out such averments did not 
change claim substantially.—Sulli- 
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up an entirely new cause of action has been al- 

lowed.®* 

To prevent variance. Where the introduction of 
evidence is objected to as not justified by the plead¬ 
ings, It IS ordinarily regarded as within the discre¬ 
tion of the trial court to permit the party to amend 
his pleadings to render the evidence admissible 

§ 497. Issues, Proof, and Variance 

The issues, proof and variance m an action by 
a servant agamst the master for personal injuries 
are discussed infra §§ 498-500. 

Examine Pocket Parts for later cases. 


§ 498. -Matters to Be Proved 

In an action by a servant against hla master for 
personal Injuries, the plaintiff must prove every material 
allegation of his declaration or complaint, and the de¬ 
fendant must establish every material averment of a 
substantive defense pleaded by him. 

In an action by a servant against his master for 
personal inj'uries, plaintiff must prove every materi¬ 
al allegation of his declaration or complaint,®® such 
as an allegation that the relationship of master and 
servant existed,®® that the servant was actmg with¬ 
in the scope of his employment,®^ or that the action 
was brought withm the time limited by an employ¬ 
ers' liability act.®® So too plaintiff must prove the 
negligence or breach of duty as charged in his com- 
plamt or declaration®® and that such negligence or 


van y St Iiouis-San E^ancisco Ry 
Co, 12 SW.2d 786, 821 Mo 697 
(8) In action by servant for inju¬ 
ries from an allegedly defective and 
dangerous machine, an amendment, 
alleging the absence of a proper 
guard, does not set up a new cause 
of action but merely a further speci¬ 
fication of negligence.—^Flynn v Mc- 
Loughlin, 169 N.Y S 442, 178 App. 
Div 868 

63. Minn—^Ardell v Great Northern 
Ry Co, 189 NW 989, 168 Mmn 
191, applymg Wisconsin law, 

64. NT—Elynn v McIiOUghlm. 169 
NTS 442, 173 App Div. 868 

Okl —Ohas T Derr Const Co v Gel- 
ruth, 120 P. 268, 29 Okl 638 
S C —Taylor v Winnsboro Mills, 143 

5 E 474, 146 S C 28 

66. US—Carpenter v Erie R Co, 
CCANJ, 132 F2d 862, certiorari 
denied 63 S Ct 988, 818 U S 788, 87 
LEd 1165. 

Fla—Great Atlantia & Pacific Tea 
Co V DaUas, 192 So. 867, 141 Fla 
206. 

m.—Rost V F H. Noble & Co, 147 
NE. 268, 816 Ill 867 
Ky .—^Brooks v Arnett, 69 S.W 2d 
1029, 268 Ky 491—^Brooks v Louis¬ 
ville & N R. Co, 26 SW2d 628, 
233 Ky 666 

Mass—WhaJen v Railway Express 
Agency, 78 NESd 740 
Mich—^Hughes v Micholf, 284 NW. 
718, 288 Mich 269 

Miss —^Newell Contracting Co v 
Flynt, 161 So 298, 172 Miss 719, 
motion overruled 161 So. 743, 172 
Miss 719 

NH—Kenney v. Boston & Maine R 
R, 88 A 2d 667, 92 NH 496—Dow¬ 
ling V. L. H Shattuck. Inc, 17 A 
2d 629, 91 NH 234 
ND—Johnson v Minneapolis, St P 

6 S S M Ry Go, 209 NW, 786, 
54 ND 861 

Pa—Harts v Schafer, 154 A 718, 
303 Pa 449—Wiggins v Granelli, 
Com PI, 1 Monroe LR 116 


Tenn —Armstrong v Bowman, 116 
SW3d 229, 21 Tenn.App 678 
Tex—Texas & N. O R Co. v Stur¬ 
geon, 177 SW2d 840, reversed on 
other grounds 177 SW2d 264, 142 
Tex 222 

39 C J p 958 note 66. 
mterstate oonuneroe 
In an action brought under the 
Federal Employers’ Liability Act, 
plaintiff must prove that at the time 
of injury the employer and employee 
were engaged m interstate com¬ 
merce. 

US—^Emch V. Pennsylvama R Co, 
CCA Ohio, 87 F-2d 828 
Ill—Gensel v New York, C & St 
L R. Co, 249 lUApp 164 
Mo—Davis V. Chicago & E I Ry 
Co, 94 SW2d 870. 338 Mo 1248 
Tex—Chicago, R L & G. Ry Co 
V. Bernnar^ Civ App, 276 S.W 
606. 

Xiooal oustom 

Employee reljring on local custom 
must plead and prove such custom — 
Allen V. Larabee Flour Mills Cor¬ 
poration, 40 S W 2d 697, 828 Mo 226 

66. Mont —^De Sandro v. Miesoula 
Light & Water Co, 186 P. 711, 48 
Mont 226. 

89 C J. p 958 note 65 [b] 

67. ns—Union Oil Co of Califor¬ 
nia V. Hunt, CCAOr, 111 F.2d 
269 

89 C J p 958 note 66 [a]. 

68. US —Carpenter v Erie R Co, 
CCANJ, 182 F2d 3<62, certiorari 
denied 63 SCt. 983, 818 US 788, 
87 LEd 1165—^American R Co. v 
Coronas, Puerto Rico, 280 F 645, 
144 CCA 699, LRA.1916E 1096. 

69. US—Sheaf v Minneapolis, St 
P. & S S M R Co. CCAND, 
162 F 2d 110—Healey v New York, 
O & W R Co, CCAN.Y, 79 F.2d 
542 

Ark—^Heard v. Arkansas Power & 
Light Co, 147 S.W2d 862, 201 
Ark 915 

Fla—Great Atlantic & Pacific Tea 
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Co V Dallas. 192 So 867, 141 Fla 
206 

Ind—^Piepho v Gesse, 18 NE 2d 468, 
106 Ind App 450 

Ky —^Hooks v Cornett Lewis Coal 
Co, 86 SW2d 697, 260 Ky 778 
Mo —Williams v St Louis-San 
Francisco Ry Co, 86 S W 2d 624, 
887 Mo 667 

Neb—^Bernhardt v Chicago, B & Q 
R Co, 272 NW. 209, 132 Neb 846. 
certiorari denied 68 SCt 84, 802 
US 685, 82 LEd 629—Diller v. 
Chicago, B & O R. Co, 229 N.W 
888. 110 Neb 494 

NH —Kenney v Boston & Maine R. 

R, 83 AUd 657, 92 N.H. 495 
NC—Weatherman v. R J Reynolds 
Tobacco Co, 162 SE 796. 198 N. 
C 608 

Okl—^Traders Compress Co v Stelg- 
ler, 169 P2d 206, 197 Okl 204— 
Fisher V Kansas City, M & O 
Ry Co, 86 P2d 744, 169 Okl 282 
Or—Campbell v Southern Pac. COh 
260 P 622, 120 Or 122 
SC—^Temple v Atlcuitic Coast Line 
R Co, 163 SE 644, 166 SC. SOI, 
reversed on other grounds 62 S.Ct. 
834. 285 US 148. 76 LEd. 670. 

Tex—Cate v Orfic Gasoline Produc¬ 
tion Co. Civ App, 78 S.W.2d 686, 
error refused 

WVa—^Hudson v. Norfolk & W Ry. 
Co, 146 SE 626. 106 WVa. 487, 
certiorari denied 49 SCt 481, 279 
U S 866, 78 L Ed 1004, rehearing 
denied 60 S Ct 79 

Failure to operate under workmen's 
compensation act 

Fact that employer not operating 
under the workmen’s compensation 
act was not entitled to the defenses 
of contributory negligence, assumed 
risk, and negligence of fellow serv¬ 
ant, did not relieve employee in suit 
for injuries of burden of proving 
negligence of emplojrer.—Southern 
Mining Co v Saylor, 96 SW2d 286, 
264 Ky. 666—^Mannmgton Fuel Co. v. 
Ray's Adm’x, 68 S.W.2d 988, 260 Ky. 
736. 
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breach of duty was the proximate cause of the inju¬ 
ry sustained ^0 The defendant must establish ev¬ 
ery material averment of a substantive defense 
pleaded by him, 71 such as the defense of assump¬ 


tion of risk by the employee^* or contributory neg- 
ligence.7® 

Immaterial allegations and matters not in issue 
need not be proved, 74 although proof of an essential 


Tallow oarvaata 

(1) Master's nogllgence In not 
properly selecting fellow servante 
must be proved as alleged —Cum¬ 
mer Lumber Go. v. Silas, 125 So 872. 
98 Fla. 1168 

(2) Plaintiff must allege and prove 
that fellow servant was incompetent 
for, or unskilled in, work in which 
engaged, that master negligently em¬ 
ployed or retained him with knowl¬ 
edge of hiB mcompetency, that plain¬ 
tiff was Ignorant thereof, and that 
the injury was caused by the fellow 
servant's negligence —Smger Sew¬ 
ing Mach Co V. Odom, 46 P'2d 478, 
172 Okl. 411 

(3) In an action under the Federal 
Employers' Liability Act a charge 
that defendant was negligent in fail¬ 
ing to furmsh plamtiff sufficient help 
must be sustained by showing in 
what way farther help would have 
prevented the accident—^Hufl v Illi¬ 
nois Cent R Co, 279 Ill App 828, 
affirmed 199 N.E 116, 862 Ill 95. 
Knowledge or notice 

(1) Eknployee suing railroad for 
injuries sustained by fall from car 
due to sudden jeik was required to 
prove that engineer knew, or was 
negligent in not knowing, such jerk 
would be likely to cause injury — 
Southern Ry Co v Smith, 128 So 
228, 221 Ala 273. 

(2) A servant, in order to recover 
for injury arising from master's neg¬ 
ligence in failmg to furnish proper 
machinery or appliances or safe 
place of work, must show, as alleg¬ 
ed, that he did not have equal means 
with master to know of danger — 
Abercrombie v. Ivey, 200 S E 6'51, 
69 GaApp 296—^Barrow County Cot¬ 
ton Mills V. Farr, 187 S E 788, 38 Qa 
App 780. 

(8) Employee was required to al¬ 
lege and prove that animal was vi¬ 
cious and liable to inflict injuries on 
others, and that that fact was known 
to employer, or by the exercise of 
reasonable diligence should have 
been known to him —Scbnell v How- 
itt, >7i6 P.2d 1130, 168 Or 686 
7a US —Healey v New York, O. & 
W R Co, CCANY, 79 F2d 642 
Ill—^Randall v Crescent Coal Co, 
117 NE 778, 280 111 617 
Ind —Fiepho v Qesse, 18 N E 2d 
468, 106 Ind App 460. 

Ky—^Hobson v Turner, 185 SW3d 
660, 299 Ky. 842—Soutiiem Min¬ 
ing Co V Saylor, 96 S.W2d 236, 
264 Ky 656. 

Minn—Schendel v. Chicago, M & St 
P Ry Co. 206 NW. 486, 166 Mum 
223. 


Mo—Steinkamp t. F. B Chamber- 
lain Co . App , 294 S W. 762 
Neb—^Hick v Chicago & N W Ry 
Co, 261 NW 693, 129 Neb 336— 
Diller V Chicago B & O R Co, 
229 NW 888, 119 Neb 494. 

NH—^Kenney v Boston & Maine R 
R. 38 A 2d •557, 92 NH 495 
Okl—^Kansas City, M & O Ry Co 
V Bishop, 282 P 1091, 140 Okl 277 

71. Cal—Qualls v Atchison, T & 
a F Ry Co, 296 F 645, 112 Cal 
App 7 

SC—^Youngblood v. Southern Ry 
Co, 134 SE 660, 137 S C 47 
89 C J p 969 note 66 
To bring aotioa within tho To(U 
oral Bmpioyers* stability Aot, in an 
action by an employee not brought 
under the act, defendant must plead 
and prove the necessary facts — 
Wichita Falls & S R Co v Hol¬ 
brook. 78 BW2d 988, 126 Tex 184, 
certiorari denied 66 SCt 139, 296 
US 618. 80 LEd 439 

72. U S —^Anzolotti v McAdoo, D C 
N Y, 262 F 668, reversed on other 
grounds 271 F 268 

Fla—Great Atlantic 6b Patiflc Tea 
Co V Dallas, 192 So 867, 141 Fla 
206—Smith V Coleman, 182 So 
198, 100 Fla 1707 

Iowa—^Laws v Richards, 281 NW 
331, 210 Iowa 608 

73. Ala—^Alabama Great Southern 
I R Co V Flinn, 74 So 246, 199 Ala 

177 

Mo—^Eaton v Wallace, 287 SW 614, 
48 ALR. 1291 

74k. Ala—Southern Ry. Go v. 

Smith, 128 So 228, 221 Ala 278. 
Cal—^Haskins v. Southern Pac Co, 
89 P2d 896, 8 Cal App 2d 177 
Dl—Rost v F H Noble 6fc Co, 147 
NE 258, 316 Ill 367 
Mass—Eokstem v. Scoffl, 18 NE2d 
436, 299 Mass 578 

Mo.—^Maurisi v Western Coal 6b Min¬ 
ing Co. 11 SW2d 268, 321 Mo 
878—Spinnell v. Goldberg, 275 S. 
W 775, 219 Mo App. 471. 

89 C J p 959 note 67. 

JBmployment by one of several de¬ 
fendants 

In employee's action for injuries, 
where in pretrial report defendants 
conceded that plaintiff was employed 
by one of defendants and plamtiff 
claimed that he was employed by 
both defendants, it was not neces¬ 
sary that plaintiff prove liability of 
both defendants, smee, where two or 
more are liable for the same cause of 
action, they are liable severally as 
well as jointly, and. If one is sued 
alonSi entire damage may be recov- 
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ered against him—^Eckstein v Scoffl, 
13 NE2d 486, 299 Mass 673 

Assumption of risk equivalent to 
oontnbntory negligence is not ele¬ 
ment of plaintiff's case—Clift v St 
Louis-San Francisco Ry. Go, 9 S 
W3d 972, 820 Mo 791. 

Allegation as to Interstate eommaroa 
Petition permitted recovery under 
common law, where proof failed to 
Bustain allegration of injury in mter- 
atate commerce and such allegation 
was eliminated —^Hilderbrand v St. 
Louis-San Francisco Ry Co, 298 S. 
W 1069. 220 Mo App 1229 
ICBttexB aot aaoessary to prove 

(1) Generally 

Ark—Scott-Burr Stores Corporation 
V Foster, 122 S W 2d 166, 197 Ark 
232 

Mo —^Alexander v. Barnes Grocery 
Co, 7 SW2d 370, 223 Mo App 1 
Tex—Galveston. H 6b S A Ry Co. 
v Contois, Civ App, 279 SW 929, 
afflrmed. Com App, 288 SW. 164, 
ceztiorarl denied 47 SCt 059, 274 
US 747, 71 LEd 1528—Wilson 
Hydraulic Casing Pulling Mach. 
Co V, James, Civ App, 271 SW 
424 

89 C J. p 969 note 67 Cb], 

(2) Injured workman need not 
prove due care on his part In action 
under Fedeial Employers' Liability 
Act—^Back V Baltimore 6b O. R Co, 
244 Ill App 441. 

(3) In an action for personal in¬ 
juries governed by the Federal Safe¬ 
ty Appliance Act it has been held 
unnecebsary to plead or prove neg¬ 
ligence 

U S —Zumwalt v Gardner, CCA 
Mo, 160 F2d 298. 

Ill —Herb v Pitcairn, 29 N E 2d 543. 
306 Ill App 683, reversed on other 
grounds 36 NE 655, 877 Ill 406. 
Mo—Cason v Kansas City Terminal 
Ry. Co, 123 SW2d 138. 

(4) Under statute requiring em¬ 
ployers using dust-generating ma¬ 
chines to provide each machine with 
hood connected with suction fan to 
carry off dust and prevent its inhala¬ 
tion by employees, employee injured 
by dust because of employer's fail¬ 
ure to comply with statute could re¬ 
cover without proving that injury 
was an occupational disease.—Smith 
V Harbison-Walker Refractories 
Co, 100 SW,2d 909, 340 Mo 389. 

(6) Where there was evidence 
tending to show that injury a.nd 
death were caused by unsafe condi¬ 
tions in employer's plant, it has been 
held unnecessary to plead or prove 
knowledge or concealment of unsafe 
condition by employer or lack of 
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fact not alleged by plaintiff is required where the 
defective declaration is cured by verdict Where 
general allegations of negligence are followed by 
an averment of the specific act of negligence al¬ 
leged to have caused the injury, there can be no re¬ 
covery, as a general rule, unless the specific act is 
proved,*^® but, where defendant is charged with 
negligence in several particulars, plaintiff need not 
prove every branch of the case but may recover on 
proof of a cause of action on any one or more of 
such acts of negligence,even though the several 
acts of negligence are alleged conjunctively or as 
concurring to produce the injury On the other 
hand, it has been held that, where several defects 
or acts are averred conjunctively, or pleaded as in¬ 
terdependent or concurring causes of the injur}^ 
all must be proved Where an action against a 
corporation employer is in case, and not in trespass, 
plaintiff need not show that defendant’s president 
or board of directors actually participated in the 
alleged negligent act 

Facts admitted by the adverse party need not be 
proved but a plea of the general issue does not 


admit the relationship of master and servant so as 
to dispense with proof thereof.®^ 

Violation of ordinance Nothing can be predicat¬ 
ed on the master’s violation of a municipal ordi¬ 
nance where the ordinance is not introduced in evi¬ 
dence 

§ 499. -Issues Raised by, and Evidence 

Admissible under, Pleadings 

a. In general 

b. Under general issue or general demal 

c. Under allegations as to incompetency 

of fellow servants 

d Under allegations as to contributory 
negligence 

a. In General 

The evidence in en action by a eervant for per- 
aonal injunea must be confined to the issues made by 
the pleadings. 

As in other civil actions, the evidence in an ac¬ 
tion by a servant for personal injuries must be con¬ 
fined to the issues made by the pleadings.®^ On the 


knowledge thereof by employee, 
want of knowledge on part of em¬ 
ployer, If it existed, being a matter 
of defense within prescribed statu¬ 
tory limits —McKee y New Idea. 
Ohio App, 44 NE2d 697 

76. Ill—^Wiggins Ferry Co. v. Hill, 
112 Ill App 476 

78. Mo—Sanders v Armour & Co 
of Delaware, 292 SW 443—^Pogue 
V Crunden-Martin Mfg Co, App, 
273 SW 782 

39 C J p 959 note 69 

77. Fla—^Holstun v Embry, 169 So 
400, 124 Fla 654 

111—Adamaitis v. Gardner, 68 NE2d 
136, 326 Ill App 694 
Mo—^Hankins v. St Louis-San Fran¬ 
cisco Ky Co, App, 31 SW2d 696, 
certiorari Quashed State ex rel St 
Louis-San Francisco Ry. Co v 
Cox, 46 SW2d 849, 329 Mo 292— 
Steinkamp v F B Chamberlain 
Co. App, 294 SW 762 
Tex—St Louis Southwestern Ry 
Co of Texas v Neely, Civ App, 
296 SW 948. 

39 C J P 959 note 70 
78L Kan—^Benelli v Atchison, T. & 
S. F. Ry. Co. 243 P 1004, 120 Kan 
287 

89 C J p 960 note 71 

79. Mich—Hughes v Michoff, 284 
NW 718. 288 Mich 259 

Mo —Bomnarens v Lead Belt Ry. 

Co., 273 SW. 1048, 809 Mo 66 
Tenn—^Nashville, C & St L Ry v 
Whitt, 6 Tenn App. 463. 

89 C J p 960 note 72 
SO. Ala—Chamberlain v Southern 
R. Co, 48 So 703, 169 Ala. 171 


8L Mo —Butz V Murch Bros 

Constr Co, 97 SW. 896, 199 Mo 
279 

89 C J. p 960 note 77. 

88. Ill—Carr V. U S Silica Co. 158 
Ill App 611 

83L Mich —^Barnhart v. Pere Mar¬ 
quette R Co, 165 NW 365, 188 
Mich. 687 

84. US—^Miller v. American Cy- 
anamid Co. C.CANJ., 61 F2d 889 
—Summers v Louisville & N R 
Co, DCKy, 4 FSupp 410 

Ala —Alabama Great Southern R Co 
V. Baum, 81 So 2d 866—^Mobile & 
O R Co V Williams. 121 So 722, 
219 Ala 238 

Ark —^Bruner Ivory Handle Co v 
West, 86 S.W2d 919, 191 Ark 479 
—^Presley v. Actus Coal Co., 289 S 
W 474, 172 Ark 498 

Fla—^Kilgore v Hudson, 4 Bo 3d 866, 
148 Fla 680 

Ill—Chicago & E I R Co V Walk¬ 
er. 137 111 App 428 

Ind —^Romona Oolitic Stone Co v 
Shields. 88 NE 696, 173 Ind. 68 

Kan —Johnson v. Olson, 67 P 2d 422, 
146 Kan 779. 

Ky—^Louisville & N R Co v Yeti, 
168 S W 2d 666, 293 Ky 71—Gibral- 
ter Coal Mining Co v Nalley, 288 
S W 416, 214 Ky 481 

La—^Devore v Louisiana Sk Arkan¬ 
sas Ry Co, App, 178 So 706 

Mass—^Pageno v. Worcester Consol 
St. Ry Go, 168 NE 764, 266 Maas. 
89 

Minn —^Harvey v. RufC, 204 N.W. 684, 
164 Mum 21. 


Mo—^Karlin v Kansaa City Public 
Service Co, App, 80 SW2d 1032 
Mont—^Kakos v Bryam, 292 P 909, 
88 Mont 309—Allen v Bear Creek 
Coal Co, 116 P 678, 48 Mont. 269 
Pa—Wiggms V Granelli, Com PI, 1 
Monroe LR 116 

SC—Singleton v McLeod, 8 SE2d 
908, 198 SC 878 

Tex—^Texas & N O Ry Co. v. Til¬ 
ley, Com App, 6 SW2d 86, certio¬ 
rari demed 49 SGt 86, 278 U.S. 
642, 78 L Ed 666—Jackson v. 

Houston B & W. T. Ry Co, Civ 
App, 298 SW 866, reversed on 
other grounds Houston E & W. T 
Ry. Co V Jackson, Com App. 299 
SW. 886—Gulf, C & S F Ry Co 
V Young, Civ App, 284 SW. 664— 
Ft Worth & R G Ry Co v Fin¬ 
ley, 110 SW. 531, 50 Tex Civ App. 
291 

39 C.J. p 960 note 82 
Issues raised by, and evidence ad¬ 
missible under, pleadings in negli¬ 
gence actions generally see the 0 
J S title Negligence fi 201, also 
46 C J page 1180 note 29-page 11^8 
note 7 

Under Federal Bmployeza’ UabUlty 
Act 

Allegation that plaintiff was en¬ 
gaged in interstate commerce when 
injured distinguishes cause of action 
from one at common law and may 
preclude defendant from asserting 
certain defenses thereto otherwise 
available under common or statutory 
law of state governing plaintiff's 
cause of action, such as defense of 
contributory negligencej—Davis v. 
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other handj any evidence otherwise admissible may 
be received if the matters to which it relates are ex¬ 
pressly or clear inference substantially embraced 


within the scope of the allegations of the party of¬ 
fering itss or tend to explain the arcumstances 
surrounding the accident It has been held that 


Chicago & B I By, Co, 94 SW2d 
370, 888 Mo. 1248. 

Xn.'torBta'ta GommeToa 

In a Bwitchznan's action for inju- 
nea, where there was nothing in 
declaration to indicate that plaintiff 
relied on the Federal Safety Appli¬ 
ance Act or the Federal Employere* 
Liability Act, evidence with refer¬ 
ence to interstate commerce was ir¬ 
relevant and should have been ex¬ 
cluded—^Atlantic Coast Line R Co 
V. Moore. 181 So. 874, 186 Bla. 485. 
modified on other grounds 186 So. 
210, 136 Fla. 486 

Oonlllotlxiff Readings 

In action against railroad for death 
of employee, exclusion of testimony 
to effect that employee was warned 
agamst act which proved fatal was 
not error where railroad's pleadmgs 
were conflicting as to whether em¬ 
ployee was perforzmng duties as¬ 
signed to him at time of his death — 
Snow V Texas & P. By Co , La App, 
166 So 200 

Megligeiiioe of fellow servant 

(1) In servant's action for person¬ 
al iniuries. declaration alleging sub¬ 
stantially no more than that fore¬ 
man negligently performed act caus¬ 
ing Idjury was not sufficient to per¬ 
form predicate for proof showing 
that in performing such act the fore¬ 
man had Joined with fellow servants 
In manual work and that master had 
not exercised reasonable care in es¬ 
tablishing and maintaining reason¬ 
ably safe method of work.—^Federal 
Compress Co. v. Craig, 7 So 2d 682, 
192 Miss 689. 

(2) Defendant employer could not 
Invo^ doctrme of negligence of fel¬ 
low-servant as defense where it did 
not In its pleading urge that defense 
nor request a submission of that is¬ 
sue to jury—City of Wichita Falls 
V. Phillips, Tex Civ App, 87 SW2d 
544, error dismissed. 

8k Ark—^Burden v Hughes, 66 8 
W 2d 602, 186 Ark 707—-Pearl City 
Packet Co v Towery, 48 S.W 2d 
1086, 184 Ark 966—^Fair Oaks 

Stave Co. v. Cross, 9 S.W 2d 580, 
177 Ark 1146. 

Fla—Atlantic Coast Line B Co. v 
Fogleman, 168 So 108, 117 Fla. 
884 

HI —^Powers 7. Michigan Cent. R. 

Co, 268 Ill App 493 
Ind—Central Indiana By. Co v 
Mitchell. 199 X E. 439, 102 Ind App 
121 

Ky.—^Louisville & N R Co v. Ste¬ 
phens, 182 b.W2d 447, 298 Ky. 828 
—^Armour dr Co v Toung, 86 S. 
W2d 906, 237 Ky 444. 

La—Smith v. Xew Orleams Great 


Northern B. Co, 44 So 806, 119 
La 976 

Miss—Aponaug Mfg Co. v. Carroll, 
184 So 68, 183 Miss 798 
Mo—Brackett v James Black Ma¬ 
sonry & Contracting Co, 82 SW 
2d 288, 326 Mo 687—^Doody v Cal¬ 
ifornia Woolen Mills Co, 274 S 
W 692—^Pavlo v Forum Lunch Co , 
19 SW2d 610, 225 Mo App 167— 
Sanders v Armour & Co. of Del¬ 
aware, App, 292 SW. 443—Naugh- 
ton V Laclede Gaslight Co., 100 S 
W 1104, 123 Mo App 192 
N J —^Hughes V Eureka Flint & Spar 
Co, 26 A 2d 667, 20 NJMisc 814 
—^Hendershot v. New York. S. & 
W B. Co, 138 A 206. 6 NJMisc 
727, affirmed 140 A 919, 104 NJ 
Law 486, certiorari denied New 
York, S A W B Co. v Hender- 
shot, 48 set 662. 277 US 602, 72 
LEd 1009 

N M —^Maestas v. Aleuneda Cattle 
Co, 14 P2d 783, 86 NM 328 
Okl—^Willaman v City of Fairview, 
11 P2d 453, 167 Okl 239—Mis- 
soun-Kaneas-Texas B Co v 
Highllll, 293 P 182, 146 OkL 84. 
certiorari denied 61 SCt 488, 288 
US 834, 76 LEd 1446 
S C —^Hubbard v Howe, 6 S E 2d 187. 
192 S C 12—^Langston v IPiske- 
Carter Const Co, 185 S.E. 62, 180 
SC 118 

Tex—Chicago, B. I & G. B. Co v. 
Trout. Civ App, 162 SW. 1137, re¬ 
versed on other grounds. Com 
App. 206 S W 829, rehearing over¬ 
ruled 208 SW 666—Southwestern 
Telegraph & Telephone Co v 
Luckie, Civ App., 168 SW, 1168, 
error refused. 

Utah—^Miller v. Southern Pac Co, 
21 P2d 866, 82 Utah 46, certiorari 
demed Southern Pac. Co v Miller, 
64 S.Ct 207, 290 U.S 697, 78 L.Ed 
600 

WiB—Callahan v Chicago & N W 
By Co., 164 NW 449, 161 Wis 
288. 

89 CJ p 962 note 86 

Particular evidenoe hMd admissible 

(1) Generally 

Miss—^Hardaway Contracting Co v 
Rivers, 180 So. 800, 181 Miss 727 
Mo—^Mooney v Monark Gasohne & 
Oil Co, 298 S W 69, 817 Mo 1256. 
89 C J p 962 note 86 Ca]-[j] 

(2) Evidence of fellow servant's 
negligence in raising end of trestle 
was admissible under allegation that 
he negligently knocked it against 
plamtiff—^Louisville & N B. Co. v 
Clarke, 288 SW. 1022, 217 Ky. 11 

(8) Where negligence charged was 
failure of employer to furnish rea¬ 
sonably safe tools, objection to ques¬ 
tion as to whether saw guide was m 

46 


suitable condition to be used in op¬ 
eration of a sawmill in view of worn 
condition of threads on ground that 
condition of threads was not shown 
to be cause of plaintiff's injury 
should have been overruled —Carlisle 

V Tilghmon, Mo, 174 S W 2d 798 
(4) Petition for Injunes by mas¬ 
ter's faulure to furnish safe tools au¬ 
thorized issues on furnishing defec¬ 
tive hammer, and failure to supply 
another after report of defect—Cas- 
Btevens v Texas A P By Co, Civ 
App, 28 S W 2d 288, reversed on oth¬ 
er grounds 82 SW3d 687. 119 Tex 
466, 73 ALB 89 

(6) Where petition of railroad em¬ 
ployee for injuries sustained when 
assaulted while servmg as night 
watchman guarding railroad bridge 
used m interstate commerce did not 
contain allegation that there was 
any defect in any appliance or any 
violation of a safety act, the doc¬ 
trine of assumption of risk was ap¬ 
plicable as a defense —Devore v 
Louisiana A Arkansas By Co, La 
App, 178 So. 706. 

Xntazsfeate oommezoe 

(1) In actions to which Federal 
Employers' Liability Act is applica¬ 
ble, it has been held not necessary 
to plead that parties were engaged in 
mterstate commerce in order to in¬ 
troduce proof to that effect—^Pisano 

V Texas AN O B Co, Tex Civ App., 
112 S W 2d 316, error dismissed 

(2) In action against railroad com¬ 
pany for injuries to employee par¬ 
ties' stipulation that defendant was 
engaged m interstate commerce and 
evidence that plaintiff was engaged 
m performance of duties Incident 
thereto when injured were sufficient 
to brmg action within provisions of 
Federal Employers' Liability Act, 
though not referred to in plead¬ 
ings—^Davis V Midland Valley B 
Co, 168 P 2d 828, 194 OkL 619. 

ea Ark—^MclSachin A McEachln v. 

Hill, 97 SW2d 70, 192 Ark. 1189 
Ind—^Thomas Madden, Son A Co. v 
Wilcox, 91 NE 933. 174 Ind 657 
Mo—^Brackett v James Black Ma¬ 
sonry A Contracting Co. 82 S W 2d 
288, 826 Mo. 687—Waleer v. Kuhl- 
mann, App, 176 SW2d 668 
Tex—Gulf, C A S F. By. Co T 
Young, Civ App, 284 S.W. 664 
89 CJ. p 963 note 87. 

Bvidsnoe of oondltioiL of passage- 
wsyp although not alleged, was ad¬ 
missible in explanation of the cause 
of piece of freight falling from truck 
and pinning plaintiff against box 
oar, or for the purpose of accounting 
for breaking of truck, although it 
was not admissible as a basis for 
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evidence of the emplojrer's promise to repair is ad¬ 
missible even though not alleged in the declaration, 
where proof of such promise is not a substantive 
part of plaintiffs case, but is m the nature of re¬ 
buttal to the defense of assumption of risk claimed 
by the master *7 

General or specific allegations of negligence. Or¬ 
dinarily, under a general allegation of negligence, 
evidence may be introduced of any acts or omis¬ 
sions which tend to show actionable negligence on 
the part of defendant, as charged in the complaint.^^ 
So defendant’s knowledge, being an ingredient of 
negligence, may be proved under a general allega¬ 
tion of negligence, and under such a general alle¬ 
gation evidence of willful or gross negligence is ad¬ 
missible It has been stated, however, that a gen¬ 
eral allegation of negligence is limited in scope and 
confines the issues to a definite field without speci¬ 
fying a definite act,^l and plaintiff is not permitted 
to prove any particular act or acts of negligence 
which he may see fit to show The proof must be 
of negligence within the general scope of the alle¬ 
gations of the complaint Thus it has been held 
that evidence of negligence by failure to furnish a 
safe place or safe instrumentalities is not competent 
under a general charge of negligence 


Where specific acts of negligence®® or particular 
defects in the machinery, appliances, or place for 
work furnished by the master®® are alleged, plain¬ 
tiff's proof must also be specific and evidence of 
other defects or negligent acts ordinarily is mad- 
missible. It has also been held that evidence of acts 
of negligence not alleged is admissible solely for 
the purpose of determming whether the specific 
negligence charged has been established, and will 
not in itself warrant recovery.®^ In some jurisdic¬ 
tions it has been held that, where general allega¬ 
tions of negligence are followed by an enumeration 
of specific acts, plaintiff will not be limited to proof 
of such acts unless the complaint fairly indicates his 
intention so to limit it.®® 

Rvles and customs. Evidence as to rules of the 
master and customs as to the mode of performing 
the work is admissible, although not specially plead¬ 
ed, if the matters sought to be shown thereby are 
within the issues raised by the pleadings.®® So evi¬ 
dence of a custom or usage is admissible, although 
not specially pleaded, where such custom or usage 
IS merely incidental and is relied on only as evidence 
of some other fact in issued or where it is not relied 
on to take the case out of a general rule of law.® 
However, evidence of a custom or usage is inadmis- 


recovery--Oulft C. & 8. F. By. €3o. v 

Young, supra 

87. NY —Carron v. Standard Re- 
ftagerator Co, 188 NY.S 688, 188 
AppDiv. 788 

88 . Fla.—^Atlantic Coast Lme R Co 
V. Fogleman, 168 So. 108, 117 Fla 
384 

Mo —^Barber ▼. Missouri Boiler 
Works Co, App, 897 S W 184. 

89 C.J. p 964 note 89. 

88 l us—^E[ nare8borough v Belcher 
Silver Min Cou, CCNev.. 14 F.Cas. 
No 7,874, 3 Sawy. 446. 

Tex —St. liouis Southwestern Ry 
Co. of Texas v. Lawrence, Civ 
App. 91 SW.8d 484. 

-sa U S.—Shumacher v. St. Louis & 
P. R Co, CaArk, 89 F. 174, re¬ 
versed on other grounds 14 SCt 
479, 162 U.S 77, 88 LBd. 861 

Ry —^Borderland Coal Co. v. Bd- 
warda, 199 S W. 792, 178 Ky. 669. 

81. Mo—Barber v. Missouri Boiler 
Works Co, App, 297 S W 124. 

92 , Mo—^Barber v. Missouri Boiler 
Works Co, supra. 

83. Ky.—^Monroe t Standard Sani¬ 
tary Mfg. Co., 188 SW. 214, 141 
Ey. 649. 

Mo.—^Barber v. Missouri Boiler 
Works Co., App, 297 SW. 124. 

84. Ryw—Luts’s Adm’r v. W. J 
Hughes & Sons Oo, 24 S.W.2d 678, 
282 Ky. 676—S E. Jones Const 
Co V. Hendley, 6 SW3d 488, 284 


Ey 83—Patton v. Stegall. 296 S 
W 979, 220 Ky. 674—^Louisville & 
NR Co V. Lewis, 278 &W. 148, 
211 Ey 880. 

98u US—Zumwalt v. Gardner, CC. 

A Mo, 160 F.2d 298 
Ind.—New York, C & St L R. Co v 
King, 164 N B 608, 86 Ind App 610 
Ky—^Mannington Fuel Co v Ray's 
Adm’x, 68 S W 2d 988, 260 Ky. 786 
—Nugent Sand Go. v Howard, 11 
S W 2d 986, 227 Ky 91. 

Mont—White v Chicago, M. & P S 
R Co, 148 P 661, 49 Mont 419 
Okl —Railway Express Agency v. 

Bntton, 48 P 2d 119, 117 Okl 680. 
SC—Singleton v McLeod, 8 S.B.2d 
908, 198 SC 878. 

Tenn—Cincinnati N O & T. P. Ry. 

Go V. Steelman, 7 Tenn App. 667. 
Tex—Casstevens ▼. Texas ft P. Ry 
Co, Civ App, 28 SW2d 288, re¬ 
versed on other grounds 38 S.W.2d 
687, 119 Tex 466, 78 ALR 89. 

89 aJ p 961 note 88 
FsUnre to famish safe machine 
Where negligence relied on is em¬ 
ployer’s failure to furnish reason¬ 
ably safe machine, employee cannot 
show that injury was caused by neg¬ 
ligent operation—Knuckles v. Asher, 
46 S.W2d 774, 242 Ky 427. 

96. W.Va.—Laas v Lutuo, 188 S.B 
142, 101 WVa. 546. 

89 aJ. P 962 note 84 

97. Ind.—Thomas Madden. Son ft 

47 


Co V Wilcox, 91 NB 988, 174 
Ind. 667 

Mo—^Brackett v. James Black Ma¬ 
sonry ft Contracting Go., 82 S W 2d 
288, 326 Mo 687—Walser v. Kuhl- 
mann, App, 176 SW2d 668 . 

89 C J. p 964 note 88 . 

96. US —U. S Express Co v. Waht 
Ohio, 168 F. 848, 94 CCA. 260. 

89 CnJ. p 962 note 86 . 

99. US.—Wyatt V New York, O. ft 
W R. Co., CCA.N.Y., 46 F.2d 705, 
certiorari denied New York, O. ft 
W R Co. V. Wyatt 61 S Ct 868 , 
288 US. 829, 76 LBd 1442 

Ky—Nelson's Adm’x v Southern Ry. 
Co., 194 S.W 2d 618, 802 Ey 248. 

Mo—^Rose V. St Louis-San Francis¬ 
co Ry Co., 289 S.W 913, 816 Mo. 
1181 

Utah —Peterson v. Union Pac R Co, 
8 P. 8 d 627, 79 UUh 218. 

89 CLJ p 964 note 92. 

Im U.S—Terminal R Ass’n of St 
Louis V Sohorb. C.CAMO, 151 F. 
2d 861, certiorari denied 66 SCt 
470, 826 US. 786, 90 LBd. 477 

Mo—Norton v. Wheeloc^ 28 SW.2d 
142, 828 Mo. 918, certiorari demed 
Wheelock v. Norton, 60 SCt 866 , 
281 US 768, 74 LBd 1168—Wood¬ 
ward V. Missouri Pao R. Go., 296 
SW. 98, 816 Mo 1196, certiorari 
denied Missouri Pac. R. Co v. 
Woodward, 48 SCt 115, 276 U.S. 
662, 78 L.Bd 422. 

& Mo.—Carbaugh v. St Louis-San 
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sible unless specially pleaded where the custom or 
usage is a substantive matter and is not merely evi¬ 
dentiary of other facts in issue,^ or is relied on to 
take the case out of a general rule of law ^ 

Ordinances. As a general rule plaintiff cannot 
claim the benefit of a municipal ordinance imposing 
a duty on defendant unless he pleads it® How¬ 
ever it has been held that, where an ordinance is 
offered merely to show the negligence alleged, and 
the action is not based on its violation, it may be re¬ 
ceived in evidence, although not pleaded ^ 

Effect of elimination of count. The admission 
of evidence authorized under a count of the com¬ 
plaint is not rendered erroneous because such count 
is subsequently eliminated from the case.^ 

Waiver of objections Where defendant goes to 
trial on a pleading charging general negligence in 
failing to furnish a safe place in which to work, 
after receiving a bill of particulars showing where¬ 
in the place was not safe, it cannot prevent plaintiff 
from proving the facts showing such unsafety by 
objecting to the proof as not being within the is¬ 
sues s 


b. Under General Issue or General Denial 

Under the general iieue or general denial only de- 
feneee which are not required to Im apecially pleaded 
are available. 

Under the general issue or general denial any de¬ 
fense IS available which is not reqmred to be spe¬ 
cially pleaded^ Under such a pleading defendant 
may show anything which tends to prove that the 
cause 6i action never existed,^^) sudi as that the 
act of plaintiff was the sole proximate cause of the 
injury,ii or that the injury was caused by the neg¬ 
ligence of a third person for whom the master 
was not responsible,!^ or that the injury was the 
result of an unavoidable accident!® So too defend¬ 
ant may show that plaintiff was not his employee,!^ 
or, where the negligence of a fellow servant is a 
defense, that the servant’s injury was caused by 
such negligence,!® or, where the negligence of a 
fellow servant is not a defense, that such negligence 
was not the proximate cause of the injury,!® or 
that the alleged fellow servant was not acting on 
behalf of the employer and did not commit the 
tortious act in the course of the employment!^ 
Also it has been held that the defenses of assump¬ 
tion of risk!® and contributory negligence!® are 


FrajiciBCO Ry. Co, App, S SW.Sd 
196 

a Fla.—Atlantic Coast Line B Co. 
V Fogleman, 168 So 108. 117 Fla 
884 

Iowa.—Chilcote v Chicago & N. W 
R Co, 221 NW 771, 206 Iowa 
1008 

ICo—^Martin v Wabash, 30 SW.2d 
786, 326 Mo 1107 
89 C.J p<966 note 93 
4i Mo —^Allen v Larabee Flour 
Mills Corporation. 40 S W 2d 597, 
328 Mo 226—^Martin v Wabash 
Ry Co., SO SW2d 735, 326 Mo 
1107 

B. Mo —Hardwick v. Wabash R Co, 
168 SW 828, 181 Mo App. 166 
& Cal —Cragg v Los Angeles Trust 
Co, 98 F. 1068. 164 Cal 663 
89 C J. p 966 note 96 
7. Ala—^Louisville & N R. Co. v 
Moms, 60 So. 933, 179 Ala. 289. 

& NT —^Devine v Alphons Custo- 
dis Chimney Constr Co, 110 NT 
S 119, 126 App Div 7 

9. Ill—^Powers v Michigan Cent B 
Co, 268 Ill App 498 
Tex—^Fort Worth & D C Ry Co. v 
Rowe, Civ App, 69 S W 2d 169. 

89 C.J. p 966 note 98. 

Pacts stated In Indnoemeat 

In action by employee against em¬ 
ployer for injuries, plea of not guilty 
does not make an issue of lacts stat¬ 
ed in the inducement—Great Atlan¬ 
tic & Pacific Tea Co. v. DaUas^ 192 
So 867. 141 Fla 206. 


19. Mo—Sheehan v Prosser, 66 Mo 
App 669 

89 C J p 966 note 98 [a] 2 
11. Mo—^Lehnerts v Otis FI Co, 
266 SW 819—Forbes v Dunna- 
vant. 96 SW 934, 198 Mo 193— 
Pecher v Howd, 278 SW 752, 217 
Mo App 113 

IS. Tex—Fort Worth ft D. C Ry 
Co V. Rowe, Civ App, 69 S W 2d 
169 

89 C J p 966 note 98 [d] 

IS. Tex—Colorado & S Ry Co v 
Bowe, Com App, 238 SW 908— 
Smith V Great Atlantic ft Pacific 
Tea Co. Civ App, lOO S W 2d 1041, 
error dismissed—Casstevens v 
Texas ft P By Co, Civ App. 28 
S.W 2d 288, reversed on other 
grounds 82 SW2d 637, 119 Tex 
466. 78 ALB 89 

Ifti Miss—^Long-Bell Lumber Sales 
Corporation v Pemtt, 172 So. 747, 
178 Miss 194 

Tenn—Copeland v Cherry, 95 S.W 
2d 1276, 20 Tenn App 122. 
Xndepandent oontzactor 

(1) General denial to petition for 
damages alleging deceased was em¬ 
ployed by defendant entitled defend¬ 
ant to show that decedent was inde¬ 
pendent contractor—Stein v Bat- 
tenfeld Oil ft Greeuse Co, 89 SW3d 
346. 827 Mo. 804 

(2) Defense that plaintiff was em¬ 
ployed by an independent contractor 
IS available under a general denial.— 
Baker v Scott County Milling Co., 20 
SW2d 494, 828 Mo. 1089. 
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16. Mo—^Reynolds v. Al. G Barnes 
Amusement Co, 300 SW 1062, 221 
Mo App 1169 
89 CJ p 952 note 8. 

16. Mo—Johnson v Terminal R. 
Ass'n of St Louis, 8 SW2d 891, 
320 Mo 884. certiorari denied 49 S. 
Ct, 80. 278 US 644, 73 LEd. 668, 
61 ALR 672 

17. Okl —^Massman Const Co. v 
Chisholm, 145 P 2d 207, 193 Okl. 
473, followed In Massman Const 
Co V Chisholm, 145 P.2d 211, 193 
Okl. 477. 

1& Mo —Schaum v. Southwestern 
Bell Telephone Co. 78 SW2d 489. 
336 Mo 228—^Eieth v American 
Car ft Foundry Co, 9 SW2d 644. 
320 Mo 791—Guthrie v Gillespie, 
6 SW2d 886, 319 Mo 1137. 

89 C.J p 968 note 8 

19. Ind—^Pittsburgh. CL C ft St. L 
R Co v Collins, 80 NB. 416, 168 
Ind 4G7 

Wis—^Andrews v Chicago, M ft St. 
P. Ry Co, 71 N.W. 872. 96 Wis 
848 

UUer Federal Bmployexs* JUablUty 
ftet 

Contributory negligence, in action 
under Federal Employers' Liability 
Act, IS provable under general issue 
—^Louisville ft N. R. Co. v. Parker, 
188 So 231, 223 Ala. 626, certiorari 
sranted 62 S.Ct 496, 286 U.S. 685. 7ti 
Li Ed 1275, certiorari dismissed 53 
S Ct 94, 287 U S 669, 77 L Ed 601— 
89 CJ. p 955 note 22. 
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provable under a general denial or plea of the gen¬ 
eral issue. 

Under the rule that matters of affirmative de¬ 
fense must be specially pleaded, discussed supra § 
494, an affirmative defense cannot be shown under 
a general denial or plea of the general issue 
Thus in those jurisdictions where such defenses 
must be specially pleaded, assumption of risk,2i and 
contributory negligence,22 and negligence of a fel¬ 
low servant, 23 are not provable under a plea of the 
general issue or a general denial. 

c. Under Allegations as to Ihconipetency of 
Fallow Servants 

In order to warrant the admiaaion of evidence that 
a fellow eervant through whose negligence plaintiff was 
injured was incompetent, the declaration or complaint 
must allege his incompetency. 

In order to warrant the admission of evidence 
that a fellow servant through whose negligence 
plaintiff was injured was incompetent, the declara¬ 
tion or complaint must allege his incompetency^^ 
and aver that the master knew or should have 
known of such incompetency.23 On the other hand, 
It has been held that, in an action for injuries re¬ 
sulting from the negligence or mcompetency of a 
vice prmapal, it need not be alleged that su^ per¬ 
son was vice principal, or that his mcompetency was 
known to defendant, to admit proof that the injury 
was caused by his negligence or mcompetency.23 

An allegation of gross negligence involves the 


competency of the fellow servant and renders ad¬ 
missible evidence as to his expenence.27 Generally 
any facts are admissible in evidence, under an alle¬ 
gation of mcompetency or lack of skill, if they tend 
to establish or disprove the allegation;** other¬ 
wise they are not *3 

d. Under Allegations as to Contributory Neg- 
hgence 

On an Isaue of contributory negligence defendant 
may introduce evidence of any facts tending to establish 
his defense and plaintiff may avail himself of any facts 
which tend to disprove such negligence. 

On an issue of contributory negligence defendant 
may introduce evidence of any facts tending to es¬ 
tablish his defense.** However, a plea of contribu¬ 
tory negligence is not sufficient to let in the defense 
that the injury was caused by the negligence of 
fellow servants,* 1 nor will an allegation of contnbu- 
tory negligence in general terms admit of the de¬ 
fense of disobedience of orders;** and, where de¬ 
fendant alleges a specific act of contributory negli¬ 
gence, he cannot rely on any other act of negli¬ 
gence** Since a pica of contributory negligence 
filed with a general denial admits that there is an 
issue of negligence between the parties, defendant 
cannot show that plaintiff was employed by a third 
person who is the proper party to be sued.®* 

On an issue of contributory negligence, plaintiff 
may avail himself of any facts which tend to dis¬ 
prove such negligence,** even though not alleged 


AO. Cal—Crabbe v. Mammoth Chan¬ 
nel Gold Min Co, 148 P. 714, 168 
Cal 600. 

39 C J p 961 note 88, p 966 note 98 
[h] 

21. Ala —^Alabama Great Southern 
R Co V Skotaky, 71 So 886, 196 
Ala 26—Mobile Bleotnc Co v 
Sangee, 68 So 176, 169 Ala 341, 
Ann Cas 1912B 461 
39 C J p 962 note 6 
Under Federal ■mployenT Uablli- 
ty Aot assumption of risk is an af- 
nrmative defense which must be 
pleaded and if not pleaded is not 
available —^Adams ▼. Quincy, O & K. 
a R. Co. 229 SW. 790, 287 Mo. 636 

90. Ala.—Alabama Great Southern 
R Co V. Skotsky, 71 So 386, 196 
Ala 26—^Mobile Blectric Co v 
Sanges, 68 So 176, 169 Ala 841, 
Ann Cas 1612B 461 

Cal —Crabbe v Mammoth Channel 
Gold Min Co, 148 P. 714, 168 Cal 
600 

89 C.J. p 964 note 18 
under Federal Bmployers' litabillty 
Aot 

When an action is brought in the 
state court under the Federal Bm- 

tS7 C.JS-4 


ployers* Liability Act, the procedure 
should conform as nearly as may be 
to that of the state law, therefore, 
in order to establish contributory 
negligence under the federal statute, 
it* should be considered and tree ted 
as a partial defense, coming within 
the terms of the local law ajid must 
be pleaded to make it available — 
Fleming v Norfolk Southern R Co, 
76 SB 212, 160 NC 196. 

83. Or—^Duff V Williamette Steel 
Works, 78 P 863, 668, 46 Or 479. 

89 C J p 962 note 99. 

9A Tenn— IBl&at Tennessee AWN 
C R Co V Collins, 1 SW 883, 85 
Tenn 227 
89 C J p 966 note 2 

86. Tex—^Texas & Pacific Coal Co 
V Sherbley, CivApp, 212 SW 768 

80. NC—^Harris v Balfour Quarry 
Co, 49 SB 96, 187 NC 204 

87. Md—Wood y Heiges, 84 A 872, 
88 Md 267. 

88L NY—^Probst v Delamater, 8 N 
B 184. 100 NY. 266 
89 C J. p 966 note 6 

89. Minn —Ransier v. Minneapolis 
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& St L R. Ca, 14 N.W. 883. 80 
Minn 215. 

89 C J p 966 note 7 

90. Mass—^MacLean v Neipris, 28 
NB2d 86, 804 Mass. 887. 

39 C J p 966 note 8 

31. Mo—^Higgins V. Missouri Paa 
R Co. 43 MoApp 647. 

38. Tex—Texas A P. R Co v Ma- 
grill, 40 SW 188, 16 TexCiv.App 
863 

33. TJ8—American Car A Foundry 
Co V. Uss, Mo, 211 F. 862, 128 C 
CA 240 

89 CJ p 966 note 16 

34. Ark—St Louis. I M A S R 
Co V Wiggam, 186 SW 889, 98 
Ark 269 

La—^Bomar v. Louisiana, N. A S. R 
Co, 8 So. 478, 42 La Ann 983. re¬ 
hearing denied 9 So. 244, 42 La 
Ann 1206 

36. Tex —International - Great 

Northern R. R v. Lowry, ClvApp, 
98 SW.2d 388, reversed on other 
grounds International - Great 
Northern B Co v Lowryp 121 S 
W2d 685. 182 Tex 272. 

89 C.J p 966 note 9. 
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in his declaration or complaint On the other 
hand, it has been held that the mental weakness of 
an adult servant is not admissible to negative con¬ 
tributory negligence unless it is pleaded 8^ It has 
also been held that contributory negligence cannot 
be disproved by evidence that the servant carefully 
discharged his duties, since the issue is whether he 
used due care under the circumstances existing at 
the time of the injury, and not as to his habits 88 

Rules and customs. Defendant may introduce its 
rules for the purpose of showing contnbutory neg¬ 
ligence without alleging that plaintiff had violated 
a rule ,88 but there is also authority to the con¬ 
trary 48 

Effect of eltmmoHon of issue of negligence 
Where an employee charged the excessive speed of 
a train as negligence, and also alleged, in anticipa¬ 
tion of the defense of contnbutory negligence which 
defendant subsequently pleaded, that because of 
such speed he was unable to avoid injury, evidence 


as to the speed of the train was admissible on the 
issue of contributory negligence, although the issue 
of negligence based on excessive speed had become 
immaterial.4i 

§ 500. -Variance 

In an action by a aervant against his master for 
personal injuries the plaintiff can recover only on the 
case made by the declaration or complaint and a mate¬ 
rial variance between the allegations and the proof is 
fatal. 

In an action by a servant against his master for 
personal injuries plamtiff can recover only on the 
case made by the declaration or complamt,48 and a 
material variance between the allegations and proof 
15 fatal 48 There is a material variance under this 
rule where specific acts of negligence are alleged 
and negligent acts not alleged are proved.44 Where 
the proof substantially supports the pleading, the 
fact that It varies therefrom on some immaterial 
matter is not a fatal variance.48 In some j'unsdic- 
tions it has been held, sometimes under express 


aSL sc —Glasgow V Pacific Mills, 
96 SB 187. 109 SC 886 

89 C J p 966 note 10 

87. Mich—Hill V. Smith, 142 NW 
566. 176 Mich 161, L.RA1917D 
566, Ann CaB.1916B 462 

88. Mass—Lizotte v. New York 
Cent & H.R R Co,88NB 362, 
196 Mass 619. 

39. Ky—Nelson’s Adm’x v South¬ 
ern Rt Co.. 194 S.W8d 618, 302 
£y 248 

Mo —Alcorn v Chicago & A. R Co , 
18 SW. 188, 108 Mo 81 

40l Iowa—Strong v Iowa Cent. R. 
Co. 62 NW 799, 94 Iowa 380 

41. Tez —Southern Kansas R Co 
V. Shinn, GivA.pp. 163 S.W, 686 

40: U.S.—Ramsouer v Midland Val¬ 
ley R Co., DC Ark, 44 FSupp 528, 
reversed on other grounds, C.CA, 
186 F.2d 101. 

Del.—^Hendrickson v. Continental 
Fibre Co, 140 A, 669, 8 WWHarr 
664 

Fla—^Powell v. Bdwards, 167 So, 427, 
117 Fla, 114. 

Ind —Republic Creosotmg Co v 
Hiatt, 8 NB2d 981, 212 Ind. 432— 
New York, C. & SL L. R Co v 
Kmg. 164 N.B 608, 86 IndApp 
510 

Ey.—Stephens v Kitchen Lumber 
Go, 2 SW2d 874, 222 Ky 7S6 

Mo—Nagy v St Louis Gar Co, 87 
aw.2d 613—^Newcomb v Payne. 
250 SW. 668 

Mont—Eakos r. Bryam, 292 F 909, 
88 Mont 809 

N J—Gurzo V. American Smeltmg A 
Refining Ca, 41 ASd 6, 182 N.J 
Law 486 


Tenn —Nashville. C & St L. Ry. v. 

VThitt. 6 TennApp. 468. 

39 CJ p 967 note 21 

43: Ark—^Vmcennes Steel Corporsr 
tion V. Derryberry, 106 S W 2d 571, 
194 Ark 87—Sisk y Poinsett Lum¬ 
ber A Mfg. Co, 64 S.W2d 706, 186 
Ark 688 

Ky—^Louisville & N R Co y Par¬ 
sons. 281 S W 619. 213 Ky 432 
Mass—Shea y Crompton & Blnowles 
Loom Works, 26 NE8d 726, 806 
Mass 827 

89 C J. p 967 note 22 
Vazlaiuo held material 

(1) In action under Employers’ 
Liability Act proof that scaffold fell 
with employee was at fatal variance 
with allegation that ladder gave way 
or caused employee to fall, and jus¬ 
tified general charge for defendants 
—Kidd y. Roberts, 191 So. 243, 288 
Ala. 446. 

(2) Where employee's complaint 
a gams t employer charged that tu¬ 
berculosis was contracted by reason 
of conditions under which employee 
worked but proof did not show con¬ 
traction but tended to show aggrava¬ 
tion of tuberculosis infection which 
occurred from cause not connected 
with employment, there was a vari¬ 
ance—Gurzo V American Smelting 
& Refining Go, 41 A 2d 6, 132 NJ 
Law 486. 

(8) In employee’s suit for Injuries, 
variance between allegation that 
named person was employer and evi¬ 
dence that such person was member 
of copartnership was fatal—^Memck 
V Street, TezCIy.App, 91 SW2d 
861, error refused 
(4) Other varUnces—^Mannmgton 
Fuel Go. y. Ray's Adm'z, 63 SW8d 
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988, 260 Ky. 786—89 aJ. p 967 note 
22 [c] 

4t ITS—^Reynolds v. New York, O. 
& W Ry Co., C.CAN.Y., 42 F2d 
164 

Ala—Jenkins v Mann, 127 So. 230, 
220 Ala 661 

Ky—^Khudkles v. Asher, 46 SW2d 
774, 242 Ky. 427 

Mo —^Norwood v. St Louis-San 
Francisco Ry. Co., App., 277 SW 
986. 

Okl —^Railway Express Agency v 
Britton, 48 P.2d 119, 117 Okl 680. 
Tenn—Nashville, C 6b St. L. Ry. y. 

Whitt, 6 TennApp 468. 

89 CJ. p 968 note 28. 

46. ’Ey —Chesapeake & O Ry Co v 
Carroll’s Adm’r, 61 SW2d 41, 249 
Ky 703—^West Kentucky Coal Co 

V Myers, 287 SW. 672, 216 Ky. 
207. 

Mo—Cason y. Kansas City Terminal 
Ry Co, 128 &W 2d 138—^Morris v. 
Atlas Portland Cement Co, 19 S 
W2d 865, 828 Mo. 807—Westover 
y Wabash Ry Co, 6 SWSd 843, 
certiorari denied Wabash Ry. Co 

V Westover, 49 S.Ct. 81, 278 US. 
633, 78 LEd 660—^Funk v Fulton 
Iron Works Co, 277 SW 666, 811 
Mo 77—Creighton y. Missouri Pac 
R. Co, 66 SW2d 980, 829 Mo App 
326, certiorari denied Missouri Pac 
R Co y Creighton, 66 SGt 70, 
298 U.S 558, 79 LEd 659—Good¬ 
win y. American Car & Foundry 
Co, App, 285 SW. 629—Zein v 
Pickel Stone Co.. App, 278 SW. 
166—Alvarez y. Traffic Motor 
Truck Corporatloo, App., 271 S.W 
681 

Mont.—Kakos y, Bryam. 898 P. 909, 
88 Mont 809. 
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statutoiy provision, that no variance will be deemed 
material unless it actually surprises or misleads the 
opposite party to his prejudice*® and that no judg¬ 
ment will be reversed for anything which might 
have been amended below.*? 

Proof of part of tnaiters alleged Where the 
proofs sustain a portion of the allegations of the 
pleading, there is no variance if such portion 
amounts to a cause of action *® Thus, where such 
defects or acts of negligence are pleaded and estab¬ 
lished by proof as will render defendant liable, it is 
not a material variance that other defects or negli¬ 
gent acts were alleged but not proved,*® if such 
allegations could not have misled defendant ®® 

Excess of proof. Recovery cannot be defeated by 
proof of negligent acts not relied on, where the 
negligence relied on and proved was the proximate 
cause of the injury.®^ 

Proof of a lesser degree of negUgence than al¬ 
leged, Where ordinary negligence of a servant in 
a different department is suffiaent to render the 
master liable, the fact that gross negligence is al¬ 
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leged and ordinary negligence proved does not con¬ 
stitute a variance 

Actions al common law or under state or federal 
employers^ liability acts The fact that allegations 
of a violation of an act of congress, such as the 
Federal Employer’s Liability Act, are not sustained 
by the proof will not prevent recovery under allega¬ 
tions m the same petition which state a cause of ac¬ 
tion at common law and are proved,®® nor will fail¬ 
ure to sustam a cause of action under the federal 
law prevent recovery under a state employers’ lia¬ 
bility act, where both causes of action are pleaded 
and the cause based on the state act is supported by 
proof®* So, where a cause is pleaded under the 
Federal Employers’ Liability Act and the proof 
shows that plamtiif was not engaged m interstate 
commerce, but establishes a case under the state 
law, there is no material variance if the complaint 
is broad enough to cover both statutes;®® and where 
the allegations of the complaint are broad enough to 
cover both a cause of action at common law and a 
cause of action under the Federal Employers’ Lia¬ 
bility Act, and the proof sustains a case under the 


K.M—^Tilllan v Atchiaon. T & S F 
RV Co, 66 P 2d 34. 40 N M 80 
Tenn—Alabama Great Southern Rv< 
Go V Hale. 16 TennApp 369 
Tex—-Wllaon Hydraulic CaMing Pull¬ 
ing Mach. Co. y. James, CivApp, 
271 SW 424. 

39 C J P 968 note 29 
▼anaoMo Jum Immaterial 

(1) Variance between allegations 
that plank was unsound and evidence 
that It broke under combined weight 
of two employees was immateriaJ 
and not misleading —^Eppinger & 
Russell Co. V. Sheely, CC.AFla, 24 
F2d 163. 

(2) Description in complamt of 
car, fully identified by evidence, by 
Incorrect number, was not material 
variance.—^Detroit United Ry. Co. v. 
Craven. aCAMich., 13 F2d 862. cer^ 
tioran denied 47 SCt 107. 278 US 
713, 71 LBd 864. 

(8) Allegation that obstruction of 
passageway formed by piles of box¬ 
es proximately caused plaintllTs in¬ 
jury was not variance from proof 
that narrowness of passageway prox¬ 
imately caused injury —Bariess v 
St Louis Independent Packmg Co, 
MoApp, 46 SW.2d 962 
(4) Other variances 
Ark.—Scott-Burr Stores Corporar 

tlon V. Foster, 122 SW.2d 166, 197 
Ark. 232 

Ky—^Louisville & N R Co. v Ste¬ 
phens. 182 S W 2d 447. 298 Ky. 328 
39 C J p 968 note 29 [d] 

Tims 

Variance between allegation in pe¬ 
tition that bum occurred on or about 


Feb 1, 1989, and proof that bum 
occurred some time during January, 
1989, was not material variance, and 
petition would be considered amend¬ 
ed to confokm with proof—Marsan- 
ick V. Luechtefeld, MoApp, 167 S 
W 2d 687 

Place 

(1) Where a petition, in action for 
death of husband, alleged that de¬ 
ceased, In the exercise of his duties, 
was required to walk a two-inch pipe 
for eighteen feet to a certain stop¬ 
cock, plaintifC was permitted to show 
that accident happened anywhere on 
the pipe, and evidence that he fell 
at or near stopcock was sufficient — 
Berkbigler v Scott County Milling 
Co, MoApp. 276 SW 599 

(2) Allegation m petition that mi¬ 
nor was injured while attempting to 
place bottle of water on stand, sup¬ 
ported by proof that bottle was 
dropped forty feet distant from 
stand, was held not to be a material 
variance—^Dougherty v. Robb, 5 S 
W2d 682, Tex CivApp, error dis¬ 
missed 

46. US—Waters v. Guile, Mich, 
284 F 632, 148 CCA 298 
Ky—Clover Splint Coal Co. v Lor¬ 
ens. 110 SW.2d 467, 270 Ky 676— 
Chesapeake & O Ry. Go v Car¬ 
roll's Adm'r, 61 S W 2d 41, 249 Ky 
708 

N.M—^Tillian v. Atchison, T & S F 
Ry Co. 66 P2d 34, 40 NM 80. 
Tex—Dougherty v. Robb, CivApp, 
6 S W 3d 682. error dismissed. 

89 G J p 968 notes 25, 28. 
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47. Ind —Consumers' Paper Co v 
Eyer, 66 N.E. 994. 160 Ind 424 

89 C J p 968 note 26 

Amendment to conform pleading to 
proof see supra 9 496 

4a Ill—^Taylor v. Chicago, etc, R 
Co, 164 IllApp 848 

Mo—^Richatdson v St. Louis & H 
R Co, 128 SW. 22, 223 Mo 826 

4a Mo—^Lewis v. Wabash R Co, 
121 SW 1090, 142 MoApp 686 

89 C J p 970 note 81 

Necessity of proving immaterial 
matters see supra | 498 

sa Kan—^Truman v. Kansas City, 
M. & O R Go, 161 P. 687, 98 Kan 
761. 

51, Mo —Bridges v. St Louis-San 
Francisco R Go., 199 SW 572, 198 
Mo App 676 

89 CJ. p 970 note 84. 

52, Ky—Louisville, H & St L R 
Go V Armes, 166 SW 190, 168 Kr 
676 

63 Mo.—Hilderbrand v. St Louis- 
San Frandsco Ry. Go, 298 SW 
1069, 220 MoApp. 1229 

Pa.—Stoker v. Philadelphia & R. R 
Co. 99 A. 28, 264 Pa 494 

64. SD—^Polluck V. Minneapolis & 
St L R. Co, 188 NW 869, 44 S 
D. 249 

56. Wash —^Archibald v Northern 
Pac R R Co., 188 P. 95, 108 Wash 
97. 
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federal actj there is no material vanance.^^ 

It has been held, on the other hand, that where a 
cause is pleaded solely under the Federal Employ¬ 
ers’ Liability Act and the proof establishes that 
plaintiff was not engag-ed in interstate commerce, 
but establishes a case under the common law, there 
IS a material variance Also a material variance 
arises where only a common-law right of action is 
alleged and the proof discloses a liability created 
by an employers’ liability act, state or federal,®* 
and this is also true where the action is brought un¬ 
der the state act and the evidence shows that the 
case is controlled by the federal act®* or by the 
workmen’s compensation act,** but it has been held 
that the fact that the pleadings stale a case under 
the common law and make no mention of the fed¬ 
eral law does not preclude a recovery based on ap¬ 


57 C.J.S. 

plication of the Federal Employer’s Liability Act.*l 

Where the evidence shows that a case brought 
under the state law is in fact controlled by the fed¬ 
eral statute, defendant may interpose the objection 
that no recovery can be had on the case proved, 
although he did not plead the federal act,** and 
where an action against a common earner is 
brought under the common law defendant may, in 
defense, rely on the federal statute, without plead¬ 
ing it, if he can show or the testimony of plaintiff 
shows that defendant was engaged in mterstate 
commerce at the time of the inj’ury.** On the other 
hand, it has been held that defendant cannot show 
affirmatively as a defense, without pleading it, that 
an action brought under the state law is m fact gov¬ 
erned by the federal act.*^ 
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3. Evidekob 


§ 501. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Fresniaptions 

(1) In general 

(2) As to negligence or fault of master 

generally 

(3) As to cause of injury 

(4) As to equipment or place of work 

(5) As to methods of work, rules, and 

orders 


(6) As to competency, selection, and re¬ 

tention of servants 

(7) As to assumption of risk 

(8) As to contributory negligence 

(1) In General 

Certain preiumptions are available to the parties 
In an action against a master to recover for injuries to 
a servant, but a presumption will not be indulged In 
unless the facts necessary to support It are present. 

In actions against masters to recover for injuries 
to servants, various presumptions may be available 
to the parties.*® Of course, a presumption will not 


50. Ind.—Giaxid Trunk Western Ry. 
Go. V. Thrift Trust Co., 115 N.B 
686, 116 NB 766, 68 IndApp 198 

57. Mo—^Davis v Chicago & B I 
Ry Co, 94 SW2d 370, 388 Mo 
1248 

58. Fa—^Hogarty v Philadelphia & 
a R Co, 99 A. 741. 256 Fa. 236 

89 C.J. p 970 note 40. 

68, ns—Chicago, Rock Island & 
Pacific Ry. v Wright, Neb, 36 S. 
Ct. 186, 289 TTS 648, 60 LBd 431. 
Ala—^McDufC v. Kum, 172 So. 886. 

233 Ala 619 
39 C J p 970 note 41. 

68. Ala—^McDuff v. Rum, supia 

ffU US-Norfolk & W Ry Co V. 
Kail, CCAWVa, 19 F.2d 692. 

6a. U S —Toledo. St L & W. R Co. 
V. Slavln. Ohio, 86 BCt. 306, 286 
US 464. 59 LBd 651 
89 C J. p 970 note 42 

63. Pa—Hogarty v Philadelphia & 
R R Co, 99 A. 741, 266 Fa 286. 

04, Iowa.—^Breen v Iowa Cent R 
Co, 168 NW. 901, 184 Iowa 1200— 
Bradbury y. Chicago, R. L & P. 


R Co, 128 NW 1, 149 Iowa 51, 
40 LiRA,NS, 684 

66. US—^Aqua System v Eodakoe- 
ki, CCACanal Zone, 88 F2d 896 
S C —Singleton y McLeod, 8 S B 2d 
908, 198 SC 878. 

PreanniptionB hhld ayallahla 

(1) Where there is no allegation 
to the contrary in action against 
employer, presumption is that ten- 
year-old male employee was normal, 
•—^tucker y. American Stores Corpo¬ 
ration. 171 A 230. 6 WWHarr. Del, 
594 

(2) Presumption Is that expe¬ 
rienced switchman knew how work 
wajs ordinarily performed, and that 
he was competent to perform it — 
Wheelock y. Freiwald, C.CAMO, 66 
F2d 694 

(3) Vice-prmcipal of master while 
discharging duties relatmg solely to 
ordinary functions of a servant will 
be presumed to have assumed status 
of a servant, and master will not be 
liable for yioe-pnnoipaj’a acts of 
negligence resulting in injury to an¬ 
other servant—^Eta.ynie v Foremost 
Dairies, 187 S B 907, 64 Ga.App 869. 
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(4) As respects duty to warn, em¬ 
ployee IB presumed to see and under¬ 
stand all dangers that prudent and 
intelligent person of same age and 
experience and with same capacity 
for estimating their significance 
would understand —Ward y. Maine 
Cent R Co. 166 A 826. 182 Me. 88 

(5) Gar mspector, struck by tram, 
must be assumed, in absence of evi¬ 
dence to contrary, to have possessed 
normal hearing and sight—Kansas 
City Southern Ry. Co. v Jones, Tex 
GivApp, 282 SW. 309, affirmed 287 
S W 304, reversed on other grounds 
Jones y Kansas City Southern Ry 
Co , Com App, 291 S W 628, reversed 
on other grounds 48 S.Ct. 808, 276 U. 
S 803, 72 LBd 683 

Stmployer’s ksLowledgs of risks 

(1) What an employer ought rea¬ 
sonably to know IS dangerous to his 
employees it is his duty to know, 
and therefore he is presumed to 
know it—Martin v. Atlantic Trans¬ 
port Go, 86 A 29, 237 Pa, 16 

(2) An employer is conclusively 
presumed to know dangers and risks 
to which he subjects employees — 
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be indulged in or a fact assumed unless the facts 
necessary to support such a presumption or assump¬ 
tion are present,®® and a presumption cannot he 
built on another presumption ®^ The fact that one 
is found doing service for another may raise a pre¬ 
sumption that the relation of master and servant 
exists between them,®® and not that of contractor 
and contractee,®® although there is authority to the 
contrary,^® and, where plaintiff proves that he was 
employed by defendant even at a considerable time 
prior to the accident, it will be presumed that the 
contractual relation existed at the time of the in¬ 
jury.^ i Where a railroad servant is injured while 
riding on defendant railroad company’s pass in go¬ 
ing back and forth from his work, it may be pre¬ 
sumed that he was employed as a servant at the 
time^® In an action under the Federal Employ¬ 
ers’ Liability Act it is said there is no presumption 
that the relation of master and servant existed at 
the time the alleged injury was received.^® 

As to injury tn perfonnance of master^s work 
A servant injured by operation of a machine on 


which he was working is presumed to have been in 
the performance of his duties 74 The same pre¬ 
sumption obtams where the cause of a fatal acci¬ 
dent IS unknown and deceased servant was at his 
designated place of employment at the time 7® 
However, there is no presumption that a servant is 
in the line of his duty after it is shown that he has 
left his place of work, 76 and the presumption that 
a servant was doing his duty when injured creates 
no implication that the master was negligent 77 

As to einploytncnt tn interstate or intrastate conv- 
merce Ordinarily, in the absence of proof to the 
contrary, it will be presumed that the employer, 
while in the use and operation of its railway within 
a state, was engaged in intra-state commerce,7® 
at least where plaintiff does not allege that he was 
injured while engaged in interstate commerce ,7® 
but no such presumption arises where there is proof 
to the contrary®® The mere fact that a man is 
employed by a railroad raises no presumption that 
he was engaged in interstate commerce at the time 
of the injury;®! neither does the fact that one of 


Self V Sinclair Refining Co, CCA 
Fla, 69 F2d 948. 

sa, US—Atchison. T & S F. Ry- 
Co V Toops, Kan, 60 S Ct 281, 281 
US 851, 74 LEd 898—Davis v 
Crane, CCAMo., 12 F2d 865 
Ky—Louisville & N. R Co v Bry¬ 
ant, 262 SW. 146, 200 Ky 177 
N C —^Laughter v Powell, 14 S E 2d 
826. 219 NC 689, 186 ALR 1116, 
certiorari denied Powell v. Laugh¬ 
ter. 62 set 666, 86 LEd 638 
Tex —^Harris v. Missouri-Kansas- 
Texoa R Co, CivJLpp, 283 S'W. 
896 

Malice 

In action by employee injured by 
falling bolt, it wiU not be presumed 
that act was malicious, where there 
IS no such evidence —Stuba v. Amer¬ 
ican Car & Foundry Co, MoApp, 
270 SW 146 
Hooeit 

In action under Federal Employ¬ 
ers’ Liability Act for death of rail¬ 
road telegraph lineman who was 
killed when struck by tram while 
nding a speeder, where tram was on 
schedule it could not be assumed 
that deceased had been informed by 
agent that tram was running behind 
time and that deceased would have 
■adeauate time to reach next station 
ahead of the train, m the absence of 
evidence that such information had 
been sought and that agent made 
false report—Cunningham v Great 
Northern Ry. Co, 14 NW2d 763, 73 
ND 816 

67. Tex—Hams v. Mwsouri-Kan- 
sas-Texas B. Co, CivApp, 288 S 
W 896. 


68. Tex—^Esthay v Sherman, Civ 
App, 135 SW2d 174, error dis¬ 
missed. judgment correct—Oorims 
iHixIb dted In Liberty Mut Ins 
Co V Boggs, Civ App . 66 S W 3d 
787, 791 

89 C J p 970 note 48 

69. Tex—^Bsthay v Sherman, Civ 
App, 136 SW2d 174, eiror dis¬ 
missed, Judgment correct 

89 C J p 970 note 49 

76, Ala—^Wamor-Pratt Coal Co v 
Shereda. 62 So. 721, 188 Ala 118 

89 CJ p 970 note 50 

71. Tex.—Southern Pac Co v i 

Wellmgton, Civ.App, 36 SW 1114 

89 C J. p 970 note 51 

72. NT —Vroom v. Now York Cent 
& H R Co, 115 NTS 1063, 129 
App Div 868, affirmed 91 N E 1121, 
197 N.T 688 

73. Ala—Illinois Cent R Co v 
Johnston, 87 Bo 866, 205 Ala 1. 
certiorari denied 41 SCt. 218, 265 
US 664, 66 LEd 788 and error 
dismissed 41 set 875, 261 US 
664, 66 LEd 469. 

7^ Mo—^Perryman v Missouri Pac 
R Co, 81 SW.2d 4, 826 Mo 176 

89 CJ p 971 note 66. 

78. Colo—Yelotta v Tampa Valley 
Coal Co, 167 P 971, 63 Colo 489, 
L.RA1918B 917. 

76. Mo—Elliott V. Payne, 289 SW 
861, 293 Mo 581, 28 ALR 706 

77. Okl—Smith v Chicago, R. I & 
P R Co, 142 P 898, 42 Okl 677 

78. Cal—Johnson v Southern Pac 
Co, 248 P 601, 199 Cal 126, 49 A 
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LR 1328—^Reif v Schumacker, 
App, 102 P2d 376—McCoy v 
Southern Pac Co, 88 P2d 970, 29 
Cal App 2d 16, certiorari denied 69 
set 827. 307 US 626, 83 LEd 
1510 

III—^Mitchell V Louisville & N R 
Co. 27 NE2d 861, 306 Ill App 636, 
reversed on other grounds 31 NE 
2d 966, 876 Ill 645, mandate con¬ 
formed to 36 NE2d 81, 810 HI 
App 663. reversed 42 NE2d 86. 
379 III 632 

Iowa—^Biadbury v Chicago, R I & 
P Ry Co, 128 NW 1, 149 Iowa 
61, 40 LRA.NS, 684 
Miss—Goss V Kum, 198 So 788, 187 
Miss 679 

Oar uovuig within state 
Where car is bound from one point 
within state to another withm it, 
presumption that car Is employed in 
intra-state commerce must be over¬ 
come by positive testimony —Cato 
V AUanta & C A L Ry Co, 162 S. 
E 239, 164 S C. 123, certiorari demed 
Atlanta & G A L Ry Co. v Cato, 
62 set 200, 284 US 684, 76 LEd 
677 

79. Miss—Goss V Kurn, 193 So. 
788, 187 Miss 679 

89 CJ p 971 note 68. 

80. Cal —Newkirk v. Los Angeles 
Junction Ry- Co, 181 P 2d 635, 21 
Cal 2d 308. 

Miss—Goss V Kum, 198 So 783, 187 
Miss. 679 

81. Ill—Deman v. Illinois Cent R. 
Co, 18 NE 2d 840, 294 Ill App 294. 

Pa—Colangelo v Pittsburgh ALE 
R. Co., 9 A2d 89L 836 Pa 490. 
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the cars involved in the collision resulting in the in¬ 
juries contained "perishables” raise a presumption 
that it was used in interstate commerce.^^ As a 
general rule railroad employees such as members of 
switching or yard or station crews, whose duties 
may involve both interstate and intra-state com¬ 
merce, are not so exclusively identified with either 
type of activity that they may be presumed to be 
engaged in the one rather than in the other 83 Sub¬ 
ject to the usual rules governing presumptions in 
civil actions generally, various other presumptions 
may be available in actions under the Federal Em¬ 
ployers’ Liability Act on the question of whether 
defendant and the mjured employee were at the 
time and place of the injury engaged in interstate 
or intra-state commerce.84 

As to existence of remedy in foreign jurisdiction. 
It has been held that, where plaintiff brings suit to 
recover for injuries received in another j'urisdic- 
tion, it will be presumed that there is a law in force 
in such jurisdiction furnishing a remedy for the in¬ 
jury 8® However, although there is authonty to 
the contrary,88 it has also been held that the fellow- 
servant rule will be presumed to obtain in such ju¬ 


risdiction.87 

As to what law controls. It has been held that, in 
the absence of proof that a servant is engaged in in¬ 
terstate commerce, the presumption obtains that the 
law of the forum controls the rights of the parties 
to the litigation.88 

(2) As to Negligence or Fault of Master 
Generally 

In the absence of evidence to the contrary, there la 
ordinarily no presumption that the master was negli¬ 
gent, but there Is rather a presumption that the master 
exercised due care. 

In an action by a servant against his master for 
personal injuries there is a prima facie presump¬ 
tion that the master was free from negligence ;88 
at least there is no presumption that he was negli- 
gent.88 affecting the question of the master’s 
negligence, there is a presumption that the physician 
employed by him for an injured servant is reason¬ 
ably skillful and competent.^i In an action under 
the Federal Employers’ Liability Act there is a pre¬ 
sumption that defendant performed its duty88 and 
exercised due care,93 which offsets and counteracts 
the presumption of due care on the part of plain- 


aa. HI—^Mitchell v Louiaville & N 
R Co, 27 NB]2d: S61. 805 Ill App 
686, reversed on other grounds 81 
NB2d 966, 376 111. 645, mandate 
conformed to 86 N S] 8d 81, 310 Ill 
App 668, reversed 42 NESd 86, 
879 Ill 622 

83. Pa—Pamter v Baltimore & O 
R Go., 18 A 2d 396, 389 Pa 271, 
certiorari denied 61 8 Ct 62, 311 
US 688, 86 LlBd 441—Golangelo 
V Pittsburgh & L E R Co, 9 A 
2d 891, 386 Pa 490—Konsoute v 
Pennsylvania R Co, 135 A 209, 
287 Fa 802, certiorari denied 47 S 
Ct 448. 278 US 747, 71 LEd 871 

84. Ill—Wagner v Chicago, Rock 
Island & Pacific R. Co, 200 Ill App 
305, affirmed 116 NE 201, 277 Ill 
114. 

89 C J. p 971 note 67 
Presiunpboas held avallahla 

(1) Presumption is that sidings 
appurtenant to trunk line lailroad 
track are needed in mterstate com¬ 
merce —Hamilton v. Louisiana Ry & 
Nav Co., Ill So 184, 162 La 841 

(2) In action under Federal Elm- 
ployers* Liability Act where plain¬ 
tiff fails to show that particular cars 
being moved were not interstate 
cars, they must be regarded as mtra- 
staie cars—^McNatt v Wabash Ry 
Co, 74 SW2d 626, 336 Mo 999 
Fxesiisuptioii not available 

Presumption did not obtain, from 
fact that local freight train left 
point within state with interstate 
load, that its consist was in whole or 


m part Interstate at time railroad 
brakeman was injured at another 
pomt BO as to authorise brakeman 
to maintain action under Federal 
Employers’ Liability Act, since the 
consist of a train is not continuous 
in its nature—^Rissell v. St Louis- 
San Francisco Ry. Co, 81 8 W 2d 
621, 836 Mo 845. 

85h Kan—Speer v Missouri, K & 
T R Co, 28 Kan 671 

86. N C —Williams v Southern R 
Co, 38 SE 893, 128 NC 286 

87. Ind—^Baltimore & O. S W R 
Co V Read, 62 NE 488, 168 Ind 
25, 92 Am S R 298 

sa Ohio —^Moglosky v. Pennsyl¬ 
vania R Co, 11 Ohio App. 487. 

88. US —Southern R Co v Stew¬ 
art, GCAMo, 116 F2d 817, modi¬ 
fied on other grounds 119 F.2d 85, 
reversed on other grounds Stewart 

V Southern Ry Co, 62 S Ct 616, 
816 US 263. 86 LEd 849—Eiick- 
son V Pacific States Lumber Co, 
C 0 A Or, 18 F 8d 618 

Ala—^Alabama Great Southern R 
Co, 18 So 2d 787, 246 Ala 64, cer¬ 
tiorari denied 85 SCt 676, 324 U 
S 846, 89 LEd 1407 
Ark—^K^ger Giocery & Baking Co 

V Kennedy, 136 SWdd 470, 199 
Ark 914—E Parham Const Co 

V Parker, 37 SW2d 879, 183 Ark 
673—Wheeler v Ellis, 36 SW2d 
64, 183 Ark 138 

Mo —Sabo] V St Louis Cooperage 
Co, 282 SW 426, 318 Mo 627 
89 CJ p 971 note 73 
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Masters other than railroads 
It has been held that all presump¬ 
tions are In the master’s favor ex¬ 
cept where the moster is a railroad 
—J S Betts Co V Hancock, 77 S E 
77, 139 Ga 198—^Whately v Block. 
21 SE 986, 95 Ga 16—Gartrell v 
Russell, 180 SE 8G0, 61 GaApp 619 
—^Wing V Savannah Guano Co, 87 
S E 827. 17 Ga App 634 
Fellow servant 

Presumption that master was not 
negligent applies to servant alleged 
to have caused injuries to fellow 
servant —^Miller v Southern Pac Co, 
81 P8d 865, 83 Utah 46, certiorari 
demed Southern Pac Co v. Miller. 
54 set 207, 290 US 697, 78 LEd 
600 

9a US —Geneva Mill Co v An¬ 
drews, CCA Fla, 11 F2d 924. 
Del—^VaJeni v Breakwater Co, 82 
A 607. 3 Boyce 215 
Ky—^Linard v Interstate Coal Co. 
169 BW 1006, 160 Ky. 598 

91. S C —Hardin v Southern R. Co, 
133 S E 583. 128 S C 216. 

90. Va—^Davis v Souder, 114 SB 
606, 131 Va 356. 

39 C J p 973 note 77. 

93. US —McGivern v. Korthem 

Pac Ry Co, CCAMInn, 132 F 
2d 213 

Or—Bbell v Or.^gnn-Washington R. 

& Nav Co, 221 P 1062, 110 Or. 6G5 
Defendant’s daoeased servants 
In the absence of evidence to the 
contrary, it may be presumed that 
servants of defendant killed in the 
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tiff There is no available statutory or common- 
law presumption of negligence of defendant®® 

(3) As to Cause of Injury 

(a) In general 

(b) Existence of defect or happening of 

event 

(c) Res ipsa loquitur 
(a) In General 

Tha evidence may be such as to raise a presumption 
aa to the causa or manner of tha injury. 

In an action against a master to recover for in¬ 
juries to a servant as a result of negligence, the 
evidence may be such as to raise a presumption as 
to the cause or manner of the mjury.®® However, 
the circumstances relied on to prove defendant’s 
negligence will not ordinarily be presumed ;®7 and 
there can be no presumption that the injury was 
caused in one way when there is positive and undis¬ 


puted evidence that it was caused in another way.®® 
There is no presumption that the master’s neglect 
to instruct plaintiff as to the hazards of the employ¬ 
ment was the cause of the injury suffered by plain¬ 
tiff 9® 

(b) Existence of Defect or Happening of 
Event 

No presumption of negligence on the pert of the 
master ordinarily arises from the mere existence of a 
defect or from the occurrence of the accident through 
which the servant was injured; and this rule obtains 
in actions under tha Federal Employers' Liability Act. 

In the absence of statutory provision to the con¬ 
trary, or circumstances makmg applicable the doc¬ 
trine of res Ipsa loquitur, as discussed infra sub¬ 
division a (3) (c) of this section, the general rule 
is that no presumption of negligence on the part of 
the master arises from the mere existence of a de¬ 
fect or the happening of the accident through which 
the servant was injured,^ and, where the evidence 


eajne accident aa that on which the 
action la baaed used due care—^Bow- 
aer v Baltimore ft O R. Co, CCA 
Pa, 152 F2d 486. 

ML Or—^Ebell v Oregon-Waidilna- 
ton R ft Nav. Co, 221 P 1062, 110 
Or 666 

Presumption aa to contributory neg- 
ligenoe aee infra aubdiviaion a 
(8) of thia aection 
as. US—^Philadelphia ft R Ry Co 

V. Thiroum, CCANJ, 8 F2d 866, 
followed m Szczepanaki v Penn¬ 
sylvania R Co, 86 F 2d 1022 

Ala —Alabama Great Southern R 
Co V Davis, 18 So 2d 737, 246 Ala 
64, certiorari demed 66 S Ct 676, 
824 U S 846, 89 L Ed 1407—Louis¬ 
ville & N R Co V. Orizzard. 189 
So 208, 288 Ala 49, certiorari de¬ 
nied 60 S Ct 140, 808 U S 603, 84 
LEd 604. 

—^Di Bernardo v Delaware, L ft 

W. B Co, 88 A 2d 823, 130 N J.Law 
479. 

39 C J p 978 note 80 
90 . Tex —^Texaa ft P. Ry Oo. v. 
Perkins, Civ App, 29 S W 2d 886, 
reversed on other grounda Com 
App, 48 SW2d 249. 

97. La—Burmaster v Texas ft P 
M. P Terminal R of New Orleans, 
6 La.App 778. 

9a Tex—Thomas v. Missoun-Ean- 
sas-Texas R Co of Texas, Civ 
App, 178 S W 2d 881, error refused 
99. Ohio —^Hawkins v. Lake Shore 
& Michigan Southern R Co, 16 
Ohio CirCt,N.S. 651, affirmed 78 
N E 1127, 74 Ohio St 424 
1. USw—Ramsouer v Midland Val¬ 
ley R. Co, CCA Ark, 186 F 2d 101 
—Southern R Co v Stewart, CC 
A Mo, 116 F2d 817, modified on 
other grounds, 119 F 2d 86, re¬ 


versed on other grounds Stewart 

V Southern Ry Co, 68 S Ct 616, 
816 US 263, 86 LEd 849^Madi- 
son V Phillips Petroleum Co, C C 
A Tex, 88 F2d 616, certiorari de¬ 
nied 67 set 946, 801 US. 708, 81 
LEd 1868—^Aqua System v Koda- 
koski, CCACanal Zone, 88 F 2d 
896—^Luckenbach S S Co v Bu- 
zynski, CCATex, 19 F.2d 871, re¬ 
versed on other grounds 48 BCt 
440, 277 US 226, 72 LEd 860, 
conformed to CCA, Luckenbach 
8 8 Co V Buzynski, 81 F 2d 1016, 
certiorari demed Buzynski v 
Luckenbach S S Co, 49 SCt 488, 
279 US 867, 78 LEd. 1004—Erick¬ 
son V Pacific States Lumber Co, 
CC AOr, 18 F.2d 518 

Ark—^Basye v. Odom, 168 SW2d 
1092, 206 Ark 428—^Harmon v 
Momaon, 147 SW2d 86, 201 Ark 
820—Lee v Pate, 181 S W 2d 8, 198 
Ark 728—^Pekin Wood Products Co 

V Burkhardt, 96 SW2d 776, 192 
Ark 1026—^Rice ft Holiman v. Hen¬ 
derson, 86 SW2d 1016, 188 Ark 
866—^V^eeler v. Ellis, 86 S W 2d 64, 
183 Ark 183—Texas Co. v. Jones, 
298 SW 842, 174 Ark 906 

Colo —Denver ft S L Ry Co v. Mul¬ 
len, 279 F 49, 86 Colo 169 
Ga.—^Louisville ft H R Co v Rud¬ 
der, 147 SE 796, 89 GaApp 618 
Ill —Toledo, W ft W B Co V 
Moore, 77 111. 217—^Illinois Cent. R 
Co V. Houck, 72 Ill. 286 
Iowa—Duree v Chicago, M ft St. P 
R. Co, 92 NW. 890, 118 Iowa 640 
Ky—^Hlgh Splint Coal Co v Bailey's 
Adm'r, 87 SW2d 22, 238 Ky 217— 
Highsplint Coal Co v Palmer's 
Adm'r, 20 S W 2d 1020, 281 Ky 24 
Me—^Loring v. Maine Cent. R Go, 
162 A 627, 129 Me 869. 

Mass—^Lynch v New York, N. H ft 
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H R R., 200 NE 877, 294 Mass. 
162. 

Mich—Voigt V Michigan Peninsular 
Car Co, 70 N.W 1108, 112 Mich. 
604 

Mo—Schmeer v Anchor Cold Stor¬ 
age Co, 12 S W 2d 488—Compton v 
Louis Rich Const. Co, 287 SW 
474, 816 Mo 1068—Sabol v St 
Louis Cooperage Co, 282 S W 425, 
818 Mo 627—^Emnck v. City of 
Springfield, App , 110 S W 2d 840— 
Pronnecke v Weatliche Post Pub 
Co, 291 SW. 188, 220 Mo App 640 
—Tashman v Republic Metal ft 
Rubber Co, App, 285 SW 109 
Neb— hai ^rry v” Chicago, B. ft 
Q R Co, 206 NW. 787, 114 Neb 
219. 

Okl —Tunstall v. Mead-Phlllips 

Drilling Co, 86 P2d 727, 169 Okl 
286—St Louis & S F. Ry Co v. 
Hartless, 241 P. 482. 116 Okl 88 
SC—Jackson v. Broc^ 169 SE 22, 
160 S C 471—^Taylor v. Winns- 
boro Mills, 148 SE 474, 146 SC 
28—Wilson V Atlantic Coast Line 
R. Co, 181 S E 777, 184 SCSI 
Tex —^Emmons v Texas ft P By Co, 
Civ App, 149 S W 8d 167, error 
dismissed, judgment correct—^Lan¬ 
caster V. Taylor, Civ App, 281 S W 
664. 

89 C J p 972 notes 87, 88 

Buie as to passenger dlstlugulslied 
Presumption of negligence of car¬ 
rier arising on proof of occurrence 
causing Injury to passenger does not 
apply to Injury to servant 
Ala—^Louisville ft N. R Co v. Al¬ 
len’s Adm'r, 78 Ala 494 
Mo—Kenyon v St Joseph By., 
Light, Heat ft Power Co., 298 S.W. 
246, 221 Mo App. 1014 
89 C J p 972 note 88 [bj. 
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leaves the cause of an injury unproved, it cannot be 
attributed to defendant’s negligence* This has 
been held true even where a highly dangerous agen¬ 
cy, such as electricity, is employed by the master 
and the servant is injured thereby,* even though the 
accident is of an unusual character,^ or even though 
the injury was directly caused by reason of a failure 
of a machine or appliance furnished by the em- 
ployer.5 The rule, however, has been held inappli¬ 
cable where the peculiar characteristics of the inju¬ 
ry may be linked in the chain of circumstances tend¬ 
ing to prove negligence ® Where it is shown that 
the servant was injured while the master was acting 
in violation of a statute, the injuries will be at¬ 
tributed to negligence, in the absence of anjrthmg 
to show the contrary.*^ 

In an action under the Federal Employers* Lia¬ 
bility Act the fact of an accident whereby plaintiff 
was injured carries no presumption of defendant’s 
negligence sufficient to warrant recovery,* at least 


where plaintiff's injury was not due to defendant's 
violation of the Federal Safety Appliance Act * 

(c) Res Ipsa Loquitur 

Although there is authority to the contrary, it it 
quite generally held, both in ordinary actions by a serv¬ 
ant against the master for injuries and in actions un¬ 
der the Federal Employers’ Liability Act, that the doc¬ 
trine of res ipsa loquitur is applicable In a proper case. 

The question of the applicability of the doctrine 
of res ipsa loquitur in an action against a master 
to recover for injuries to a servant has given rise 
to considerable discussion and conflict and a certain 
amount of confusion among the decisions.^® Some 
authorities expressly and carcgorically deny the ap¬ 
plicability of the doctrine in master and servant cas¬ 
es,^ ^ while others hold that it should be applied 
only rarely and in certain isolated cases,and even 
then only with great caution i* However, the ma¬ 
jority of the decisions are m agreement that the 
doctrine is applicable in a proper case in an action 


Not oosLoliudvialy 

Fact that elevator cable broke, per¬ 
mitting elevator to fall, injuring em¬ 
ployee, did not conclusively estab- 
liah employer’s fault —^Bridges v. 
Great Falls Mfg. Go, 156 A 697, 86 
NH 220. 

8. Wash—Gardner v Seymour, 180 
P2d 664, 27 Wash 2d 274 
89 C J p 994 note 46 
8. Ala—Williams y Anniston Elec¬ 
tric & Gas Go, 61 So 386, 164 
Ala 84 

4L NY—Schlappendorf v American 
R Txaffle Co, 127 NTS 44, 142 
AppDiv. 664 
39 C J p 974 note 90 
Pre8ninptio]ii of oare by master 
Mere fact of servant’s injury, due 
to abnormally unsafe conditions, is 
not sufficient to overcome presump¬ 
tion that master exercised proper 
care—Sabol v St Louis Cooperage 
Co, 282 SW 426, 318 Mo 627 
5. Fla—Florida East Coast Ry Co 
V. Daughetee, 124 So 757, 98 Fla 
1021 , 

Md—MeVey v Gerrald, 192 A 789, 
172 Md. 695 

Mo—Grlndstafl v j Goldberg & 
Snn^ Structural Steel Co, 40 SW 
702, 828 Mo. 72 

Okl—^McCracken v Franco-Dominion 
Development Corporation, 117 P 
2d 186, 189 Okl 864 
S.C —^Langston v Fiske-Carter Const. 
Co, 185 BE. 62, 180 SC 113— 
Jaokson v. Brook, 169 SE 22, 160 
SC 471. 

39 CJ p 996 note 61 [e] (1) 

“When an accident happens by the 
breaking of a machine in ordinary 
use, ajid there is neither proof of de¬ 
fects m the machine nor of eiror 
in its use by the servant, the law will 


not draw first the inference that the 
machine was defective, and then 
from that inference infer the lack 
of care of the master”—Brazeale v. 
Piedmont Mfg Co, 193 SE 39, 41, 
184 SC 471 

6« Mo—^Nicholson v Franclscus, 40 
S W 2d 628, 828 Mo 96 

7. Mo —^Bluedom v Missouri Pac 
R Co, 25 S W 943, 121 Mo 268 

89 C J p 994 note 60 

8. US —^Edwards v. Baltimore & O 
R Co., GCAIll, 181 F2d 366— 
Lukon V Pennsylvania R Go, C 
CAPa, 131 F2d 327—Wheelock 
V. Freiwald, GCAMo, 66 F 2d 694 
—^Ramsouer v Midland Valley R 
Co, DC Ark, 44 F Supp. 628, re¬ 
versed on other grounds, CCA, 
135 F2d 101 

Ark—^Missouri Pac R Co v Boyd, 
106 SW2d 166, 194 Ark 121 
Kan—Schaefer v Lowden, 78 P2d 
48, 147 Kan 630 

Ky.—^Louisville & N R Co. v Stew¬ 
art, 142 SW2d 119, 283 Ky 685 
Me —Morey v Maine Cent B Co, 
133 A 92, 125 Me 272 
N J —^Loffler v Delaware, L & W R 
Co, 172 A 497, 113 NJLaw 113 
NC—^Austin V Southern Ry, Co, 
148 SE 446, 197 NG 319 
Okl—Wiight V Atchison, T & S F 
Ry Co, 38 P2d 617, 170 Okl 48— 
Fisher v Kcuisas City, M & O 
Ry Co, 86 P 2d 744, 169 Okl 282 
Or—^Waller v Northern Pac Ter¬ 
minal Co of Or, 166 P 2d 488, cer¬ 
tiorari denied 67 SCt 46, 829 US 
742, 91 LEd 640, rehearing de¬ 
nied 67 act 181, 329 US 825. 91 
L Ed. 701—^McPherson v. Oregon 
Trunk Ry, 102 P 2d 726, 166 Or 1 
Pa—Guerierro v Reading Co, 29 A 
2d 610, 346 Pa 1<87. 
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Vt—^Bailey v Central Vermont Ry, 
28 A 2d 639. 118 Vt 8, reversed on 
other giounds 63 SCt 1062, 319 U 

5 350, 87 LEd 1444, conformed 
to 36 A 2d 365, 113 Vt 433. 

Wis —Schiefelbein v Chicago, M, St 
P & P R Co, 2C6 NW. 386, 221 
Wis 36. certiorari denied Chicago, 
M, St P & P R Co V Schiefel¬ 
bein, 57 set 20, 299 Ua 668, 81 L 
Ed 411 

39 CJ p 974 note 92, p 994 note 40 

8. Ga—Southern R. Co. v. Black- 
well, 98 SE 321, 20 GaApp 630. 

Minn—Reeves v Chicago, St P. M 

6 O R Co, 179 NW. 689, 147 
Minn 114 

10. US—Cochian v. Pittsbuigh &. 
L E R Co , D G Ohio, 81 F 2d 769 

Mo—Corpus Juris quoted In Nocc \ 
St Louis-San Francisco Ry Co, 85 
SW2d 637, 640, 337 Mo. 689 

I 39 C J p 975 notes 96, 99 

11. Mo—Corpus Juris olted in Wil¬ 
liams V St Louis-San Francisco 
Ry Co, 85 S W 2d 624, 634, 337 Mo 
667. 

30 CJ p 975 note 98. 

la Mo—Sabol V St. Louis Cooper¬ 
age Co, 282 S W 425, 318 Mo. 527 

Tex—Bngman v Holt & Bowers, 
CivApp, 32 S.W 2d 220, error re¬ 
fused—^Hanson v Ponder, CivApp, 
293 SW 219, affirmed in part and 
reversed in part on other grounds 
ComApp, 300 SW3d 85, rehear¬ 
ing denied 8 8W.2d 126 and mo¬ 
tion granted, ComApp., 6 S'VV.2d 
767. 

89 C J. p 976 note 97 

la Mo—Sabol V. St. Louis Cooper¬ 
age Co, 282 SW 425, 313 Mo 627 
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by a servant for injuries, especially where a stat¬ 
ute has abolished the fellow-servant rule,i5 al¬ 
though It has been pointed out that the application 
of the doctrine in such cases is somewhat restncted 
by the subsidiary rules governing the relationship 
between the parties 

Even where the doctrine is applicable the usual 
limitations obtain, that is to say, the presumption 


or inference of negligence is, in the absence of a 
statute to the contrary, deducible not from the mere 
happening of the event, but from the attendant cir¬ 
cumstances Thus, the doctrine is applied or the 
inference is drawn where and only where the thing 
or condition causing the injury is imder the exclu- 
sive^s control and management^® of the master, and 
where in ordinary experience the acadent does not 


14. Cal—^Metz v Southern Pac Co, 
124 P^d 670, 61 Gal App 2d 260 
Ga—Gable v Central of Georgia Rv 
Co, 147 SB 136, 39 GaApp. 360 
111 —^Thompson v Elgin, J & B Ry 
Co. 69 NB2d 706, 329 Ill App 616 
—Schulk V Joliet & Southern 
Traction Co, 164 111 App 108 
Minn —Ryan v St Paul Union De¬ 
pot Co, 210 N W 32, 168 Minn 287 
Mo—^Whitaker v. Pitceurn, 174 SW 
2d 163, 361 Mo 848—Charlton v 
Lovelace, 173 SW2d 13, 361 Mo 
364—Miller v Terminal R Ass'n 
of St Louia, 163 SW2d 1034, 349 
Mo 944, certiorari denied Terminal 
Railroad Aaa’n v Miller, 63 S Ct 
160, 317 U S 678, 87 L Ed 644, re¬ 
hearing denied 63 SCt 266, 317 
US 710, 87 LEd 666—Oorpwi 
Jnni quoted la Noce v St Loula- 
San Francisco Ry Co, 86 5W2d 
637, 640, 887 Mo 689—Oorpna Jtula 
quoted la Gordon v Muehling 
Packing Co. 40 SW2d 693. 696, 
328 Mo. 123—Jenkins v Kansas 
City, 91 SW2d 98, 230 Mo.App 
337—^Hauck v American Car & 
Foundry Co, App. 14 S W 2d 497 
Or—Enckson v Meier & Frank Co, 
18 P 2d 207. 142 Or 76 
Tex—Texas & Pac Ry Co v Cas- 
saday. Civ App, 148 SW2d 471, 
error dismissed, judgment correct 
—Galveston, H. & S A Ry Co v 
Brewer, Civ App, 4 S W 2d 820, 
error refused 

39 CJ p 976 notes 1, 98 [b] 

Sa federal oonrls 

(1) It has been held that the 
doctrine is inapplicable in cases be¬ 
tween master and servant—^Phillips 
Petroleum Co v. Manning, CCA. 
Ark, 81 F 2d 849—89 C J p 976 note 
98 [a] 

(2) In a number of cases, however, 
the doctrine has been applied —F 
W Martin & Co v. Cobb, CCA Ark, 
110 F 2d 169—^Lowery v Hocking 
Valley Ry Co, CCAOhio, 60 F 2d 
78—^Altman v Atlantic Coast Line R. 
Co, GCAFU., 18 F2d 406—Coch¬ 
ran v Pittsburgh & L E R Co, D 
COhio, 31 F2d 769—39 CJ p 976 
note 98 [a] 

(3) Also, m a number of cases it 
has been held that, where an em¬ 
ployee IS injured by an instrumental¬ 
ity under the control and manage¬ 
ment of the employer, and there is 
evidence negativing fault on the part 
•of the employee, and such an acci¬ 


dent does not oidinarily happen if 
due care is exercised, such circum¬ 
stances constitute e\idence or per¬ 
mit an inference of negligence on 
the part of the employer —^Ameri¬ 
can Glycerin Co v Brown, CCA 
Tex, 80 F2d 216—39 CJ p 977 note 
10 

hi Kentucky 

(1) It has been held that, while it 
IS the rule that the doctrine of res 
ipsa loquitur applies to a case of 
master and servant, it does not apply 
with the same fullness and weight 
as in cases where the relation of 
master and servant does not exist — 
West Kentucky Coal Co v Key, 198 
SW 724, 178 Ky 220—Hartung v 
Ten Broeck Tyre Co, 190 SW 677, 
173 Ky. 166—^Baltimore & O. R Co 
v Smith, 184 SW. 1108, 169 Ky 698, 
LRA1918F 1206 

(2) Also. It has been said that the 
doctrine is applied as between mas¬ 
ter and servant only in extreme 
cases —^Louisville & N R Co v 
Grant. 2 SW2d 1063, 228 Ky 39 

(3) However, it has also been said 

that, as a general rule, the doctrine 
of res ipsa loquitur does not apply 
where relationship of master and 
servant exists—^Magness’ Adm'x v. 
Hutchinson, 117 SW2d 1041, 274 

Ky 226—Fee's Adm’x v. Mahan-El- 
lison Goal Corporation, 48 S W 2d 681, 
241 Ky 231. 

15. US—Cochran v Pittsburgh & 
L E R Go, D C Ohio, 81 F 2d 769 

Ind—^Baltimore & O. S W R Co. 
V Hill, 148 NE 489, 84 Ind App 
364, certiorari granted 47 S Ct 96, 
71 L Ed 1818, and certiorari denied 
47 S Ct 246, 273 U S 738, 71 L.Ed 
867 

Mo—Corpus Juris quoted la Noce v. 
St Louis-San Francisco Ry Go, 86 
SW2d 687, 640, 887 Mo 689— 
Corpus juris quoted la Gordon v 
Muehling Packing Co., 40 S W 2d 
693, 696, 828 Mo 123 
89 C J p 976 note 2 

16. Or—^Erickson v Meier & Frank 
Co, 18 P2d 207, 142 Or 76 

Fellow servant’s aegligeaoa 

Where the fellow-servant tule 
obtains, the res ipsa loquitur doc¬ 
trine IB inapphoable in a suit against 
an employer for injury through a 
fellow servant’s negligence.—^Kirk¬ 
patrick V American Ry. Express 
Co, 6 S W 2d 624. 177 Ark. 884. 
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17- US—Cochran v Pittsburgh & 
L E R Co, DC Ohio, 31 P2d 769 
2£o —Noce V St Louis-San Francisco 
Rv Co, 86 SW2d 637, 837 Mo 
689—Corpus June quoted la Gor¬ 
don V Muehling Packing Co, 40 
SW2d 693, 696, 328 Mo 123 
39 C J p 976 notes 4, 6 
Presumptions arising from mere 
existence of defect or happenmg 
of event see supra subdivision a 
(3) (b) of this section 
18. US —^Ramsouer v Midland Val¬ 
ley R Co , D C Ark, 44 F Supp 628, 
reversed on other grounds, CCA, 
136 F2d 101. 

Ark—^Missouri Pao R Co v Shores, 
191 SW2d 680. 209 Ark 689 
Ohio—^Hilleary v. Bromley, 61 NE. 
2d 781, reversed on other grounds 
64 N E 2d 832, 146 Ohio St 212 
Pa—Killfeather v. Pollock. Com PI, 
68 MontgCo 419 

Wash—Gardner v Seymour, 180 P. 

2d 664. 27 Wash 2d 802. 

89 C J p 976 note 7 
19L US —^Ramsouer v Midland Val¬ 
ley R Co, CCAArk, 136 F2d 101 
—Cochran v Pittsburgh & L. E R 
Co. D C Ohio, 81 F 2d 769 
Anz—^Rol^les v. Preciado, 79 P2d 
604, 62 Ani 118 

Cal —^Dryden v. Western Pac R Co, 
36 P2d 394, 1 Cal App 2d 49 
Ky —Louisville & N R Co. v Grant, 
2 SW2d 1063, 228 Ky 89 
Me—Sylvia v. Etscovlti, 189 A 419, 
136 Me 80 

Md—McVey v Gerrald, 192 A 789. 
172 Md 596 

Mo—^Whitaker v Pitcairn, 174 SW. 
2d 163, 351 Mo 848—Gordon v 
Muehling Packing Co, 40 SW3d 
698, 828 Mo 128—Foster v. Kansas 
City, C C & S. J Ry. Co, 26 SW 
2d 770, 326 Mo 18 
89 CJ p 976 note 8 
Control by employee 
Where the servant has charge of 
the instrumentality causing the acci¬ 
dent with the duty to Inspect, the 
doctrine of res ipsa loquitur does 
not apply. 

Ark—^Pekin Wood Products Co v 
Burkhardt, 96 S W 2d 776, 192 Ark. 
1026 

Ky —Stephens v Kitchen Lumber 
Co, 2 S W 2d 374, 222 Ky. 786 
Operation or use by employee 

(1) It has been held that the fkct 
that Injured employee was operating 
or workmg with the Instrumentality 
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usually happen without neg^ligence on the master’s 
part 20 It IS often difficult to determine what in¬ 
ference can reasonably be drawn from the facts 
and the propriety of applying the doctrine in a par¬ 
ticular case must be determmed in the light of the 
special facts of the case and the teachings of ex- 


penence with regard to them,22 for common expe¬ 
rience is the basis of presumptions of fact .22 At 
all events, the doctrine will not be applied if the 
evidence does not show that the accident was of 
such a character as to justify the inference or pre¬ 
sumption of negligence on the part of defendant 2 ^ 


caufline the injury does not of itself 
necessarily forbid the application of 
the doctrine of **re8 ipsa loquitur ” 
—Whitaker v Pitcairn, 174 SW2d 
168, 861 Mo. 848 

(2) However, it has also been held 
that the res ipsa loquitur rule was 
not applicable in action by gas em¬ 
ployee against employer and super¬ 
intendent for injuries sustained when 
gas heater in basement of dormitory 
maintained by company for benefit 
of employees exploded when em¬ 
ployee attempted to light heater, 
since employee, and not company, 
was making “use** of heater, and 
since explosion did not occur with¬ 
out any voluntary action on part of 
employee within the rule —Stano- 
Imd Oil & Qas Go v Bunce, 62 P 2d 
1297, 61 Wyo 1. 

20l us —Ramsouer ▼ Midland Val¬ 
ley R Co, CCAArk, 186 F2d 
101 —V W. Martin & Go v Gobb, 
GGAArk, 110 F 2d 169—Cochran 
V Pittsburgh 4b L B. R Co, D. 
G Ohio. 81 F 2d 769. 

Arls—^Robles v Preclado, 79 P2d 
604, 62 Arm 118 

GaL—Weddle v. Loges, 126 P.2d 914, 
62 CalApp2d 116. 

Ky —Stephens v Kitchen Lumber 
Co, 2 SW2d 874, 222 Ky 736 
Me —Sylvia v. Btscovitz, 189 A 419, 
136 Me. 80. 

Minn—^Ryan v St. Paul Union De¬ 
pot Co., 210 N.W. 32, 168 Mmn 
287 

Miss —Qulfport Creosoting Co v. 

White, 167 So. 86, 171 Miss 127. 
Mo—Whitaker v- Pitcairn, 174 SW 
2d 168, 851 Mo 848—Corpus Vans 
quoted In Gordon v. Muehling Pack¬ 
ing Co, 40 SW.2d 693, 697, 828 Mo 
128—^Meade v. Missouri Water 4b 
Steam Supply Co, 800 SW 616, 
818 Mo 860—Hauck v American 
Car 4b Foundry Go, App, 14 S.W. 
2d 497—^Uhl V Century Blectric 
Co, App, 296 SW 127—^Miller v 
Walsh Fire Clay Products Co, 282 
SW. 141, 219 Mo App 690—Lowe 
V. Fox Laundry, deeming 4b Dye- 
mg Co, App, 274 SW 867 
NT—Gustavaon v Thomas, 287 N.T. 

S. 479, 227 AppDiv 803 
NC—^Baker v. International Shoe 
Co, 164 SB 667, 199 NC 879 
ND—Bakken v State, 234 N.W 618, 
60 N D. 844 

Pa—^Killfeather v Pollock, Com PI, 
68 Montg.Co 419 

Wash—Thornton v. Van De Kamp's 


Holland Dutch Bakers. 42 P 2d 709. 
181 Wash 218 
39 C J p 977 notes 9, 10 

Complex ohanuster of machine 
Fact that machine, through a de¬ 
fect in the mechamsm of which 
employee was injured, was a com¬ 
plicated one did not prevent applies^ 
tlon of doctrine of res ipsa loquitur 
—Jenkins v Kansas City, 91 SW 
2d 98. 230 Mo App 887 

Doctiias held applloabla m cases 
of injuries resulting from 

(1) Falling of elevator—^Meade v. 
Missouri Water 4b Steam Supply Co, 
800 SW 615, 818 Mo 360 

(2) Automatic or abnormal start¬ 
ing of machine or appliance—Corpus 
Vans cited la Gordon v Muehling 
Packing Go. 40 SW2d 698, 698, 828 
Mo 128—Jenkins v Kansas City, 91 
SW2d 98. 230 Mo App 887—Stroud 
V Booth Cold Storage Co, Mo App, 
286 SW. 166—89 CJ p 977 note 10 
Cb] 

(8) Defective electrical appliance 
—Corpus Vuzls dted la Gordon v 
Muehling Packing Co, 40 S W 2d 693, 
698, 828 Mo 123—39 CJ p 977 note 
10 [d] 

(4) Explosion of tear gas system 
—^Koehler v Thiensville State Bank, 
14 N W 2d 16, 246 Wis 281 

(6) Collapse of building—^Moody 
V. Hardeman, 162 S B 663, 44 Ga 
App 676—89 C J p 977 note 10 [b] 

(6) Electric shock 

Mo—^Foster v Kansas City, C C. 4b 
S J Ry. Go, 26 SW2d 770, 826 
Mo. 18 

NC—O'Bnen v Parks Cramer Co, 
146 SB 684, 196 NC 869 
Tex—^Morton Salt Co v Wells, Giv 
App, 86 SW2d 454, affirmed 70 
SW2d 409, 123 Tex 161 
89 C J p 977 note 10 [d] 

(7) Sagging or falling scaffold — 
Baugher v Gamble Const Co, 26 S 
W2d 946, 824 Mo 1238—89 CJ p 
977 note 10 [e] 

(8) Explosion of gasoline tank on 
motorcar—^Erie R Co. v. Murphy, C 
CANY, 9 F2d 626 

(9) Explosion or bursting of boiler 
—Gnmsley v Hankins, DC Ala, 46 
F 400—39 C.J p 977 note 10 [f] 

81. Mo —Corpus Vuzls quoted la 
Gordon v Muehling Packing Co, 
40 SW2d 693, 697, 828 Mo 128 
N.C—^McGraw v Southern Ry Co, 
176 SK 286, 206 NC. 878, 

39 C J p 980 note 18 
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38. US —Brie R Co v Murphj. 

CCANY, 9 F2d 626 
30 C J p 980 note 11 
33. Tex—^Missouri, K 4b T. R Co 

V Jones, 125 SW 809, 103 Tex 
187 

84. US—Norfolk 4b W Ry Co v 
Hall. CCAWVa., 49 F 2d 692. 

Ariz—^Robles v Preciado, 79 P 2d 
504, 52 Anz 113 

Ark—^Lewis v Chitaood Motor Co. 
116 SW2d 1072, 196 Ark 86— 
Eureka Oil Co v Mooney, 271 S 
W. 321, 168 Ark 479 
Cal—^Dryden v Western Pac R Co, 
86 P2d 394, 1 Cal App 2d 49 
Fla—^M F Comer Bridge 4b Founda¬ 
tion Co V Sheeran, 161 So 60, 119 
Fla 543 

Ga—Alford v Zeigler, 23 SB 2d 474. 
68 Oa App 627 

Ky—^Hobson v Turner, 185 SW2d 
660, 299 Ky 342—Magness* Adm’x 

V Hutchinson. 117 SW2d 1011, 274 
Ky 226 

La—^Buttitta v J, C Penny Co, 
App, 164 So 469 

Mass—Shea v Frangioso, 183 NE 
746, 281 Mass 412—O'Brien v. 
Boston 4b M R R, 164 NE 446, 
266 Mass 627. 

Mo—Charlton v. Lovelace, 178 SW 
2d 13, 361 Mo 364—Corpus Juris 
quoted la Gordon v. Muehling 
Packing Co, 40 SW2d 693, 697. 
328 Mo 123—Stewart v St Louis- 
San Francisco Ry Co, 30 S W 2(1 
1000, 326 Mo 293 

N T —^Menaged v Emigrant Indus¬ 
trial Sav Bank, 21 N Y S 2d 238 
NC—^Armstrong v Acme Spinning 
Co , 172 S E 313, 205 N G 653 
Ohio—Realty Bond 4b Mortgage Co 
V. High, 176 NE 747, 38 Ohio App 
289 

Pa —^Persing v Citizens' Traction 
Co, 114 A 97, 294 Po. 230 
Wash—Gardner v Seymour, 180 P 
2d 664, 27 Wash.3d 802—Biemer v 
Shoultes, 110 P2d 641, 7 Wash 2d 
604—Grant v Libby, McNeill 4b 
Libby, 296 P 189, 160 Wash. 188 
89 C J p 980 note 14 
Dootzme held Inapplicable in cases 
of injuries resulting from. 

(1) Falling of elevator 
Miss—^Von Scoter v Megginson, 110 
So 247, 144 Miss 610 
Tenn—^Mebane v Baptist Memorial 
Hospital, 166 S W.2d 622, 179 Tenn. 
881 

<2) Starting of machine or appli¬ 
ance —^Leffler v. Anheuser-Busch 
Brewmg Ass’n, 106 S W 106, 137 Mo 
App 488—89 CJ. p 077 note 10 [bj. 
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Likewise, where the accident may have happened 
as a result of one of two or more causes, and it is 
not more reasonably probable that it was due to the 
negligence of the master than to any other cause, 
the doctrine is inapplicable 

The pnma facie case of negligence arising from 
application of the doctrine is rebuttable and al¬ 
though, in order to make the doctrine of res ipsa 
loquitur applicable in the first instance, plaintiff 
need only show facts raising a reasonable inference 
of negligence without excluding every other rea¬ 
sonable hypothesis of negligence,^7 nevertheless, 
where evidence is adduced to explain the happening 
of the occurrence on any other theoiy than that 
of the negligence claimed, the jury should disregard 
the inference arising from the fact of the injury 28 
It is sometimes said that the inference of negligence 
is allowed from necessity when the causes of an 
injury cannot be clearly shown by the injured party 
and ought to be known to the employer,28 and that 
the inference is not otherwise drawn ,20 and, al¬ 
though there is authority to the contrary,*1 it has 
been held that the doctrine of res ipsa loquitur may 
be invoked only where there is a general allegation 
of negligence unaccompanied by specific allega- 
tious.*2 


So it is held that the doctrine is inapplicable 
where the servant knows or has an opportunity of 
knowing the defect which caused the accident,82 
or where direct evidence explaining the accident is 
introduced24 or is available to plaintiff 26 The doc¬ 
trine does not dispense with the rule that the party 
who alleges negligence must prove it;26 on the con¬ 
trary, it only determmes the method of proving it, 
or what shall be pnma facie evidence of negligence 
in a certain class of cases.27 

In an action tinder the Federal Employers^ Lia¬ 
bility Act negligence of defendant is not to be m- 
ferred from the mere fact that plaintiff was injured, 
as discussed supra subdivision a (3) (b) of this sec¬ 
tion, and the doctnne of res ipsa loquitur has been 
held inapplicable,28 or at least not usually applica¬ 
ble ,28 and under this rule a state statute creating a 
presumption of negligence of defendant on proof 
of an injury occurnng in the operation or running 
of trains cannot be applied.^® However, it has been 
pomted out that many of the cases frequently relied 
on to support the contention that the doctrine is 
inapplicable in such actions do not so hold, but hold 
only that the mere fact of an accident raises no 
presumption of negligence,^^ and there is considera¬ 
ble authority for the view that the doctrine is ap- 


(8) Falhng of rock—^Hoffman v. 

Feerleas White Lime Co, 296 SW 

764. 817 Mo. 86—89 C J. p 980 ^ote 

14 Co] (1). 

25. Md—MeVey v. Gerrald, 192 A 
789, 178 Md 696 

Minn—^Bfathewa v Chieagro & N W 
Ry. Co, 202 RW. 896, 162 Minn 
818. 

Mo —OnndatafC v J Ooldbers & 
Sons Structural Steel Co, 40 SW 
2d 702, 828 Mo 72. 

Tex—^Emmons v Texaa & P Ry 
Co, CivApp, 149 SW2d 167, er¬ 
ror dlamisaed, judgment correct 

Wyo.—Stanolind Oil & Gaa Go v. 
Bunce, 62 P2d 1297, 61 Wyo 1 

aa Miaa—^Alabama Great Southern 
R. Co V Hunnicutt, 68 So. 617, 98 
Mibs. 272. 

89 G J. p 981 note 20. 

27. Mo—Gordon v. Muehling Pack¬ 
ing Co, 40 SW 2d 698, 328 Mo 128 

aa Ark—^Heard v Arkanaaa Pow¬ 
er & Light Co, 147 S W 2d 862, 201 
Ark 916. 

39 C J p 981 note 21. 

29. US—^Pitcaim v Perry, CCA 
Mo, 122 F2d 881, certiorari de¬ 
nied 62 set. 414, 814 US 697. 86 
LEd 667. 

Mo—Whitaker v Pitcairn, 174 SW 
2d 168, 861 Mo 848—Oozpaa Juzla 
quoted la Gordon v. Muehling 
Packing Co, 40 SW.Sd 693, 697, 
828 Mo. 128—^Miller V. Walah Fire 


Clay Products Co, 282 SW 141, 
219 MoApp 590 
89 G J p 980 note 16 
sa Mo —Oozpua Studs auoted In 
Gordon v Muehling Packing Co, 
40 SWSd 698, 697, 828 Mo 128. 
Wyo —Stanolind Oil & Gas Co. v 
Bunce. 62 P 2d 1297, 51 Wyo 1. 

39 GJ p 981 note 16. 

31. Cal—^Lippert v. Paoiflo Sugar 
Corp, 164 P 810, 88 CalApp. 198 
89 C J p 960 note 75. 

3a US —Amall Mills v Smallwood, 
CCAGa, 68 F2d 67 
Mo—Compton v Louis Rich Const 
Co, 287 SW. 474, 816 Mo 1068— 
Sabol V St Louis Cooperage Co, 
282 S W 426, 818 Mo 627 
89 CJ p 960 note 76, p 980 note 17 
3a Mo—Sabol V. St Louis Cooper¬ 
age Co, supra. 

34, Vt-Blaisdell V Blake, 11 A 2d 
216, 111 Vt. 128 
Attempt to show nagUgenoe 
Employee, injured by inhaling gaa 
m gas producer was entitled to in¬ 
voke res ipsa loquitur rule, although 
ha undertook to show some specific 
negligence, where he did not show 
exactly why gaa escaped—Miller v 
Walsh Fire Clay Products Co, 282 S 
W. 141, 219 MoApp 690 
86. Mo—Sabol v St Louis Cooper¬ 
age Co, 282 SW 426, 818 Mo. 627 
3a us—Carpenter v Baltimore ft 
O. R Co, CCAOhio, 109 F2d 376. 
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Miss —Gulfport CreoBoting Co. v. 

White. 167 So 86, 171 Miss 127 
Mo—Oorpos Jtuls quoted Ja Gordon 

V Muehbng Packing Co., 40 S W 2d 
698, 697, 828 Mo. 128 

Vt—^Houston V. Brush, 29 A. 880, 
66 Vt 881. 

87. Mibb —Gulfport Creosotlng Co 

V White, 167 So 86, 171 Miss 127. 
Mo.—Oozpmi Jons quoted in Gordon 

V Muehling Packing Co, 40 S W 2d 
698, 697, 828 Mo 128-Meade v. 
Missouri Water & Steam Supply 
Co, 300 SW. 616, 318 Mo. 860. 

Vt—^Houston V. Brush, 29 A. 880, 
66 Vt 831. 

8a Ey—Louisville ft; N R Co v. 

Grant, 8 S W 2d 1068, 228 Ey. 89 
Wia—Schiefelbem v Chicago, M, St 
P. ft P. R. Co, 266 NW. 886, 221 
WiB 86, certiorari demed Chicago, 
M, St. F. ft P. R. Co V Schiefel- 
beln. 67 S Gt. 20, 299 US. 668, 81 
LEd 411. 

89 C J p 981 note 26. 

38. Ey—Louisville ft N. R. Co v 
Campbell, 217 S.W. 687, 186 Ey 
628 

89 C J. p 981 note 27 

4a Ark—St Louis, I. M ft S R. 
Co. V. Steel. 197 S W. 288, 129 Ark 
620 

89 C J. p 981 note 29 

41. Mo.—^Noce v. St Louia-San 
Francisco Ry. Co, 86 SW.2d 687, 
887 Mo 689—Wilhams v. St Louis- 
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plicable^^s at least where the injury results from a 
defective instrumentality,^3 where,and only 
where,43 the instrumentality causing the injury was 
under the exclusive management and control of de¬ 


fendant, and where the accident was such as in the 
ordmary course of things does not happen without 
negligence on the part of the one in exclusive pos¬ 
session and control 46 In accordance with the gen- 


San Francisco Ry Co. 85 S W 2d 
624. 837 Mo 667 

US—Union Pac R Co ▼ De 
Vaney. CCACal, 162 F2d 24~ 
Fkker v Pettibone. CCA Ind. 110 
F2d 461—Carpenter v Baltimore 
lb O R Co. CCAOhio, 109 F 2d 
876—Lowery v Hockingr Valley 
Ry. Co, CCAOhio, 60 F 2d 78— 
Chesapeake & O Ry Co. v Smith, 
CCA Ohio, 42 F 2d 111, certiorari 
denied 61 S Ct 82, 282 US 866, 76 
L Ed 768—^Ramsouer r Midland 
Valley R Co , D C Ark, 44 F Supp 
628. reversed on other srrounds, 
CCA, 136 F2d 101—Cochran v. 
Pittsburgh & L E R. Co, DC 
Ohio, 81 F 2d 769 

Cal—Hackley v Southern Pac Co, 
45 P2d 447, 6 CalApp2d 611, cer¬ 
tiorari demed Southern Pac Co 

V Haokley. 66 S Ct 168, 296 U.S 
680, 80 LEd 447 

Ind—Southern Ry Co y. Wilkins, 
178 NE 464, 96 IndApp 130, cer¬ 
tiorari denied 68 S Ct 86, 287 U S 
636, 77 L Ed 560—^Pennsylvania 
R Co. Y. Hough. 161 NE 706. 88 
Ind App 601—^Baltimore & O S. 
W R Co Y Hill, 148 HE 489, 84 
IndApp 864, certiorari denied 47 
act 246, 278 US 788, 71 LEd 
867. 

Mo —Cantley v. Missoun-Kansas- 
Texas R Co, 188 SW2d 128, 868 
Mo 606—Whitaker v Pitcairn, 174 
SW2d 163, 861 Mo 848—Sibert 

Y Litchfield & M Ry Co, 169 S. 
W2d 612—^Hoce y St. Louis-San 
Francisco Ry. Co, 86 SW2d 637, 
887 Mo 689—Williams y St Louis- 
Ban FranciSGO Ry Co, 85 SW.2d 
624, 887 Mo 667 

H J —^Deputla y. Pennsylvania R Co, 
166 A 87. 110 NJLaw 616, certio- 
rail denied Pennsylvania R Co. y 
Deptula, 54 SCt 62, 290 US 648, 
78 L Ed 669. 

N C —^Lamb y Atlantic Coast Line R 
Co, 108 SE 440, 179 HC 619 

Ohio —^Howard y Pennsylvania R 
Co, 182 N E 663, 48 Ohio App 96 

43. US—Southern Ry Co v Ben¬ 
nett SC, 34 S Ct 566, 283 U S 80, 
68 LEd 860—^Pitcairn y. Perry, C 
CAMo., 122 F 2d 881, ceitiorari 
denied 62 SCt 414, 814 US. 697. 
86 LEd. 667—Terminal R. Ass'n 
of St Louis Y Staengel, C C A Mo, 
122 F2d 271, 136 ALR 789. cer¬ 
tiorari denied 62 SCt 181, 314 U.S 
680, 86 LEd 644 

Ky.—^Louisville & N R Co v 
Stephens, 182 SW2d 447, 298 Ky 
328. 

Mo —^Benner y. Terminal R. R Ass'n 
of St Louis, 166 SW2d 667, 848 
Mo 928, certiorari demed Terminal 


R Ass'n of St Louis Y. Benner, 
62 set 798. 315 US 818, 86 L 
Ed 1211 

Ijx aotloiL under Federal Etefefey 
AppUance Act, the principle of res 
Ipsa loquitur has been held applica¬ 
ble, even though negligence is im¬ 
material in such an action 
U S —^Didinger y. PennsylYsnia R 
Co, CCAOhio. 89 F2d 798 
Minn —^Ross Y Duluth, Missabe & 
Iron Range Ry Co, 281 NW 76, 
203 Minn 812 

Mo—Colwell Y. St Louis-San Fran¬ 
cisco Ry. Co, 78 S W 2d 222, 836 
Mo 494. 

44. US—Jesionowski Y. Boston & 
M R R, Mass, 67 SCt 401, 829 
US 453, 91 LEd 416, 169 ALR 
947—^Lukon Y Pennsylvania R Co , 
CCA Pa, 181 F2d 646—Pitcairn 
Y Perry, CCAMo. 122 F2d 881, 
certiorari demed 62 SCt 414, 814 
US 697, 86 LEd 567—Terminal 
R Ass'n of St Louis y Staengel, 
CCAMo, 122 F2d 271, 136 ALR 
789, certiorari denied 62 SCt 181, 
814 US 680, 86 LEd 644—Lowery 
V. Hocking Valley Ry Co, CCA 
Ohio, 60 F2d 78—Chesapeake & O 
Ry Co Y Smith, CCAOhio. 42 F 
2d 111, certiorari denied 61 SCt 
82, 282 US 856, 76 LEd 768— 
Cochran v Pittsburgh ft L E R 
Co, DC Ohio, 31 F2d 769 
Cal—^Hackley y Southern Pac Co, 
46 P2d 447, 6 Cal App 2d 611, cer¬ 
tiorari denied Southern Pac Co v 
Hackley, 66 SCt. 168, 296 US 630, 
80 LEd 447. 

Mo—^Maxie y Gulf, M ft O R Co, 
202 SW2d 904—^Whitaker v Pit¬ 
cairn, 174 SW2d 163, 861 Mo. 848 
—^Benner v Terminal R R Ass'n 
of St Louis, 156 SW2d 667, 348 
Mo 928. certiorari denied Terminal 
R Ass'n of St Louis v Benner, 
62 set. 798. 315 US 813, 86 LEd 
1211 . 

Operation by em^oyee 
In action under Federal Safety 
Appliance Act and Federal Employ¬ 
ers' Liiability Act for death of engi¬ 
neer when locomotive was derailed 
because pony truck jumped the 
tracks, res ipsa loquitur doctrine was 
not inapplicable because engineer 
was in control of locomotive, since 
engineer had no more control of, 
and was no more responsible for, 
proper functiomng of pony truck 
which caused accident, than was the 
fireman, brakeman, or conductor — 
Eker y Pettibone, CCA Ind, 110 F 
2d 461 

46. US —O'Mara v. Pennsylvania 
R. Co, CCAOhio. 96 F.2d 762 

60 


Cal —^Dryden v Western Pac R 
Co, 36 P2d 394, 1 Cal App 2d 49 
Mass—^Lynch v New York, N H ft 
H. R R, 200 NE 877, 294 Mass 
162 

Miss-Gulf M ft N R Co V Mad¬ 
den. 200 So 119, 190 Miss 371 
Or—Waller v Northern Pac Termi¬ 
nal Co of Or, 166 P 2d 48S, 178 Or 
274, certiorari denied 67 SCt 46, 
829 US 742, 91 LEd 640, reheai^ 
ing denied 67 SCt 181, 829 US 
826, 91 LEd 701 
Unpropev handling by employee 
In action under act for death of 
section hand resulting from injuries 
sustained in fall from dry bridge to 
crossing below while opening car 
hopper loaded with cinders, res ipsa 
loquitur doctrine was not applicable, 
where it appeared that accident may 
have been due to improper handling 
by deceased of wrench used to start 
shaft spinning so as to unwind chain 
and open hopper—^Bailey v Central 
Vermont Ry, 28 A 2d 639, 118 Vt 8, 
reversed on other grounds 63 S Ct 
1062, 819 US 860, 87 LEd 1444, con¬ 
formed to 85 A 2d 366, 118 Vt 438 
43. US—Jesionowski v Boston ft 
M R. R, Mass, 67 SCt 401, 829 
US 462, 91 LEd 416, 169 ALR 
947—^Lukon v Pennsylvania R Co, 
CCAPa, 131 F2d 646—Pitcairn 

Y Perry, CCA.Mo, 122 F 2d 881 
certiorari demed 62 S Ct 414, 314 
US 697, 86 LEd 667—Terminal 
R Ass'n of St Louis v. Staengel, 
C C A Mo , 122 F 2d 271, 136 ALR 
789, certiorari denied 62 S Ct 181, 
814 US 680, 86 LEd 644—Ekker 

Y Pettibone, CCAInd, 110 F2d 
461—Carpenter v Baltimore ft O 
R Co, CCAOhio. 109 F2d 876— 
Chesapeake & O Ry Co v Smith, 
CCAOhio. 42 F2d 111, ceitiorari 
denied 61 SCt 33, 282 US 866, 76 
LEd 768—Cochran v Pittsburgh 
ft L E R Co, D C Ohio, 31 F 2d 
769. 

Ala.—Seaboard Air Line Ry Co ^ 
Hackney, 116 So 869, 217 Ala 382. 
Cal—^Hackley v Southern Pac Co, 
45 P2d 447, 6 Cal App 2d 611, cer¬ 
tiorari domed Southern Pac Co v 
Hackley, 56 S Ct. 153, 396 U S 630, 
80 LEd 447 

Mass—Shipp Y Boston ft M R. R, 
186 NE 658, 283 Mass. 266. 

Mo—Mazie y. Gulf, M ft O R Co. 
202 SW2d 904—Whitaker v Pit¬ 
cairn, 174 S W 2d 163, 851 Mo 848 
—Sibert v Litchfield & M Ry. Co, 
169 SW2d 612^—^Noce v St. Louis- 
San Francisco Ry. Co, 86 SW2d 
637, 337 Mo 689 

Or —^MoPherson v Oregon Trunk Ry 
102 P 2d 726, 165 Or. L 
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eral rule, res ipsa loquitur cannot be invoked where 
plaintiff pleads^7 and proves*® specific acts of neg¬ 
ligence proximately causing the injury. 

Whether or not the doctrine is applicable so as to 
raise a presumption of negligence, it is agreed that 
an inference of negligence may be drawn from the 
circumstances attending an accident,*® as, for ex¬ 
ample, where an injury is caused by a defect in an 
instrumentality exclusively in the control of de¬ 
fendant®® and where the accident is one that does 
not usually occur without negligence of the mas¬ 
ter On the other hand, such an inference is not 
drawn where the facts surrounding the accident do 
not create even a reasonable probability that it was 
the result of defendant's negligence,®^ or where the 
facts were not so unusual and of such a nature that 
the injury could not well have been incurred with¬ 
out defendant’s negligence,®® or where the injury 
was not caused by something connected with the 
equipment or operation of the road over which de¬ 
fendant had entire control ®* 


An inference or presumption of negligence mere¬ 
ly requires defendant to produce evidence in ex¬ 
planation or rebuttal, and the inference or pre¬ 
sumption IS to be weighed against defendant’s evi¬ 
dence, observing the rule that the burden of proof 
is upon plaintiff, and, if the probative force of the 
circumstances and facts in evidence do not pre¬ 
ponderate in favor of the presumption and against 
defendant’s proofs, plaintiff fails to make out his 
case ®® 

(4) As to Equipment or Place of Work 

Although the facti in a given caae may raise a 
contrary presumption, there Is ordinarily a rebuttable 
presumption that the master used due care with re¬ 
spect to the equipment and place of work provided for 
its servants. 

The law presumes, m the absence of evidence to 
the contrary, that the master has performed his 
duty with reference to furnishing his servants with 
reasonably safe and suitable tools, machinery, appli¬ 
ances, and places for work,®® and had no notice of 


W.Va—Grotty v Virginiaji Ry Co, 
177 SB 609, 116 WVa 668 
39 C J p 287 note 88 [a] 

47. Mo—Mazie v Gulf, M & O R 
Co, 202 S.W 2d 904—^Benner v 
Terminal R R Ass’n of St Louis, 
156 SW2d 667, 848 Mo 928, cer¬ 
tiorari denied Terminal R Aes'n 
of St Louis V Benner, 62 SLCt 798, 
316 US 818, 86 LBd 1211. 

KG—^Brady v Southern Ry Co, 23 
SB 2d 334, 222 NG 867, certiorari 
denied 68 SCt 996, 818 US 792, 
87 LBd 1168, affirmed 64 SCt 
232, 320 U.S 476, 88 LBd 339 
Doctrine held not abandoned 

In action under act for damages 
sustained by head brakeman in de¬ 
railment of train, brakeman by of¬ 
fering evidence as to amount of rain¬ 
fall and negligent failure of rail¬ 
road to inspect track, and by stating 
in his brief that railroad's evidence 
showed gross negligence supporting 
brakeman's pnma facie case under 
res ipsa loquitur doctrine, did not 
abandon reliance on res ipsa loqui¬ 
tur doctrine, so as to bind himself 
to submit case on theory of specific 
negligence, where true cause of acci¬ 
dent was m doubt—^Whitaker v Pit¬ 
cairn, 174 SW2d 168, 351 Mo 848 
Bellanoa on mis to provs spedilo 
aota 

In action by switchman against 
railroad for personal injuries, plain¬ 
tiff having made specific allegations 
of negligence must rely for his re¬ 
covery on the specific acts or causes 
alleged and cannot recover for any 
other, but fact that plaintiff made 
specific allegations of negligetace 
does not deprive him of the benefit 
of the doctrine of res Ipsa loquitur 


to establish such specific acts of neg¬ 
ligence —^Zumwalt V Gardner, CCA 
Mo, 160 F2d 298 

48. Cal—^Matthews v Southern Pac 
Co. 59 P2d 220, 15 CalApp2d 86 

Va—Bly V Southern Ry Co, 81 S 
E 2d 664, 188 Va 162, opinion ad¬ 
hered to 33 SB 2d 669, 188 Va 
406 

Dootzina bald not baxxad 
In action under act for injuries 
sustained by tram auditor in wreck, 
auditor’s evidence that a large per 
cent of ties near scene of wreck 
were rotten and that rails near 
scene of wreck were joined with 
angle bars secured with only two 
bolts, whereas there were holes for 
four bolts, did not clearly show 
cause of wreck, so as to make res 
ipsa loquitur doctrine Inapplicable — 
Williams V. St Louis-San Francisco 
Ry Co. 86 SW2d 624, 337 Mo 667. 

49. US—^Zumwalt v Gardner, CC 
A Mo, 160 F2d 298 

Ill—^Anderson v Chesapeake & O 
Ry Co, 186 NB 185, 852 111 661 
Ind — New York, C & St L R Go v 
Connaughton, 5 NB2d 904, 211 
Ind 419 

Ky—^Illinois Cent R Co v Halter- 
man. 271 SW 1108, 208 Ky 811 
39 C J p 981 note 30 

50. Mont —Callahan v Chicago, B & 
Q R Go, 133 P 687, 47 Mont 401, 
47 LRA.KS, 687 

61. US —Zumwalt v Gardner, CC 
A Mo, 160 F2d 298 
89 C J p 982 note 32 
58. La—^Davis v Hines, 97 So 794, 
164 La 611 
89 C J p 983 note 38 
63. Ark—St Louis, I M ft S R 
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Co V Steel, 197 SW 288, 129 Aik 
620 

54. Tex —^Davis v. Castile, Com. 

App, 267 SW 870 
39 C J p 082 note 86. 

56. US —Sweeney v Brvmg, App 
DC, 88 set 416, 228 US 238, 67 
LBd 815, AnnCaBl914D 905 
Fla—Louisville, etc, R Co v. Rho- 
da, 74 So 19, 7S Fla 13 
Bhowliig of due oars 
Wheie evidence showed that de¬ 
railed cars struck caboose which 
overturned on brakeman, railroad 
was not obliged to explain cause of 
derailment, but only to go forward 
with proof that it exercised due care 
to furnish safe equipment—Schroble 
V Lehigh Valley R Co, CCANT, 
62 F 2d 993 

66: Aik —Tucker Duck ft Rubber Co 
V Harvey, 164 S W 2d 828. 202 Aric 
1033—^Harmon v Momaon. 147 S 
W 2d 35, 201 Ark 820—Safeway 
Stoies V Phelps, 145 SW2d 837, 
201 A lie 495—^Kemp v Hunter 
Transfer Co, 41 SW.2d 981, 184 
Ark 13—Long v. Eilia, 86 SW2d 
66, 183 Ark 187—Wheeler v Bills, 
86 SW.2d 64. 183 Ark 133 
39 C J p 982 note 88 
Frcsumptloa held not ovsrooue 
Inference, if any, arising from fact 
of injury to truck driver from defect 
in tire rim and explosion of tire did 
not overcome presumption that mas¬ 
ter performed duty in exercising oi^ 
dinary care m furnishing of such 
appliance and in having repairs made 
thereon —^Kemp v Hunter Trans¬ 
fer Co, 41 S W 2d 981, 184 Ark 18 
Oommon use of maohlne 
Common use of fTesno scraper 
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any defects therein,and even a statutory provi¬ 
sion has been held not necessarily to destroy the 
presumption but, where the defect through 
which the injury occurred is in the origmal con¬ 
struction of the appliance or instrumentality, loiowl- 
edge of the defect by the master will be presumed 
However, the facts in a given case may raise a 
presumption of the master’s negligence with respect 
to equipment furnished,*® and a railroad company 
is conclusively presumed to have knowledge of the 
unsafe condition of its tracks over which its trains 
run.®i The presumption in favor of the master is 
rebuttable,*^ but it will not be presumed that a rail¬ 
road company inspected a particular car for defects 
by which an employee was injured, on a showing 
that it was the custom to inspect all cars,** and it 
has been held that there is no presumption m the 
master’s favor but simply an absence of presump¬ 
tion against him.** A statute providing that proof 
of an injury caused by a defect in certain tools or 
appliances raises a presumption of knowledge and 
constitutes prima facie evidence of negligence on 
the part of the master is not applicable where the 
injury was not caused by such a defect.** 


In action under Federal Employer^ Liability Act 
the presumption prevails that the master was not 
aware of the existence of a defect in machinery', 
appliances, or equipment, even after proof of such 
defect ®* Where plaintiff’s injuries are alleged to 
have been caused by defendant’s violation of the 
Ash Pan Act, it will be presumed that the ash pan 
placed on the locomotive complied with the require¬ 
ments of the statute *^ There is no presumption 
that the place where plamtiff was injured was im- 
safe as the result of a negligent failure of defend¬ 
ant,** neither does a presumption arise from the 
mere occurrence of the accident that the tools fur¬ 
nished by the employer were insufficient;** and, al¬ 
though it has been held that the circumstances may 
create an inference that the master violated a stat¬ 
utory duty with respect to machinery or applianc¬ 
es, 7* It has also been held that a violation of the 
Federal Boiler Inspection Act cannot be inferred 
from the mere fact that injury resulted from some 
condition of the locomotive, without evidence of an 
existing defect which could have caused the acci¬ 
dent 


raises presamption of reasonable 
safety.—Newell Contracting Co v 
Flynt, 161 So 296, 172 Miss 719, 
motion overroled 161 So. 748, 172 
Miss 719 

57. Ark.—^Xemp v Hunt Transfer 
Co, 41 SW2d 981, 184 Ark 18— 
Longr V Bills, 86 SW2d 66, 188 
Ark 187—^Wheeler v. EUlis, 86 S 
W 2d 64, 188 Ark 188. 

89 G J p 982 note 89 

58. NT.—^Larson y Nassau Elec¬ 
tric R Co, 161 N T S 694, 166 App 
Div. 887 

89 C J. p 982 note 40 
58. Ban.—Bnnkmeier y Missoui i 
Pat R. Co, 77 P 686, 69 Kan 788 
89 C J. p 988 note 41 
eo. Me—Guthne v Maine Cent R 
Co, 18 A. 296, 81 Me 672 
39 C J p 988 note 48 
61. N C —^Legffett v Atlantic Coast 
Line R. Co.. 67 SB 249, 163 NC. 
110 

89 C J. p 988 note 42 
OL Mo—Cabanne v. St Louis Car 
Co, 161 SW. 697, 178 Mo App 718 
39 CJ p 988 note 44. 

68. Tex—^Bddy v. Prentice, 27 SW. 
3068, 8 Tex dvApp. 68 

64, Vt—Kiley v Rutland R Co, 68 
A 718. 80 Vt 686, 18 AnnCas 269 

89 C J p 988 note 46 

65, US—^Rlstuccl y Norfolk & W 
Ry. Co, G-CAOhio, 60 F2d 28. 

66, Ga—Southern Ry. Co v. Brad¬ 
shaw, 87 SB 2d 160, 73 GaApp 
488. 


87. Tex—Smithers v Port Worth & 
D C Ry Co, Com App, 272 SW 
764—Pt Worth & D C R Co v 
Smithers, Civ App, 228 SW 687 
ea Miss—New Orleans & N B R 
Co y. Penton, 100 So 621, 136 
Miss 671. 

N C — ^Pore y Geary. 181 S B 887, 191 
NC 90 

SO. Ga—Southern Ry Co v Brad¬ 
shaw, 37 SB 2d 160, 73 GaApp 488 
Mo—^Tashman y Republic Metal & 
Rubber Co, App, 286 SW 109 
NT—^Lyman y Delaware & H Co, 
170 NTS 412, 188 AppDiy. 289. 
76, US—Bker y Pettibone, CCA 
Ind, no F2d 461. 

Ala—Atlantic Coast Line R Co v 
Wethenngton, 16 So 2d 720, 246 
Ala. 818 

Vallure to fUnotioa 

(1) Mere fact that coupler failed 
to perform function authorizes in¬ 
ference that carrier violated absolute 
duty to properly equip cars.—Saxton 
y Delaware & H Co, 176 NB 425, 
266 NT. 868. 

(2) Failure of a hand brake to 
meet the requirements of the Fed¬ 
eral Safety Appliance Act, thereby 
rendering absolute the earner's lia- 
biUty under the Federal Bmployers* 
Liability Act for iniunes proximate- 
ly resulting therefjrom, may be in¬ 
ferred from a failure of the brake 
to function when operated with due 
care in the normal, natural, and 
usual manner 

US—Spotts v. Baltimore & O R 
Co, CCA Ind, 102 F.2d 160. cer- 
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tioran denied Baltimore ft O R 
Co y Spotts, 69 set 1089. 307 U 
S. 641, 88 LBd 1622—Didinger v 
Pennsylvania R Co, CCA Ohio, 39 
F2d 798 

Cal—^Newkirk y Los Angeles Junc¬ 
tion Ry Co, 181 P 2d 635, 21 Cal 
2d 308 

Ill—^Anderson v Chesapeake ft O 
Ry Co, 186 NB 186, 352 Ill 661, 
certiorari denied Chesapeake ft O 
Ry Co y Anderson, 54 SGt 93. 
290 US 676, 78 LBd. 688—Herb v 
Pitcairn, 29 NB2d 648, 806 Ill 
App 688, reversed on other grounds 
36 NB2d 666, 877 Ill 406 
Minn—^McDonald y Great Northern 
Ry Co, 207 NW 194, 166 Minn 87 
Mo—Wild v Pitcairn, 149 SW3d 
800, 847 Mo 916, certiorari denied 
Pitcairn v Wild, 62 S Ct 721, 814 
US. 638, 86 LBd 512 
Bee ipsa loquitur 

(1) Piinciple of res ipsa loquitur 
IS applicable in cases involving de¬ 
fective railroad equipment, although 
negligence is immaterial 

US—^Didinger y. Pennsylvania R. 

Co, CCA Ohio, 89 F 2d 798 
Minn —^Ross y Duluth, Missabe ft 
Iron Range Ry Co., 281 NW. 76, 
203 Mmn 812 

Mo.—Colwell v SL Z«ouis-San Fran¬ 
cisco Ry Co, 73 S.W2d 222, 885 
Mo 494 

(2) Applicability of doctrine in 
master and servant cases generally 
see Bupra subdivision a (8) (o) of 
this section 


71. Mo —Fryer v. St. Louxs-San 
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(S) As to Methods of Work, Rules, and Or¬ 
ders 

In the abience of evidence to the contrary, It may 
be presumed that the methods of work and rules pre¬ 
scribed by a master were proper and sufficient and were 
enforced, that the Injured employee had knowledge of 
an existing rule, and that he did not disobey orders 

In the absence of evidence to the contrary,'^2 Jt 
will be presumed that the methods of work adopted 
by a master, and the rules and regulations promul¬ 
gated by him for the government of his employees, 
were proper and sufficient^® and were enforced ,7^ 
and, where the existence of a rule or custom is 
shown, it will be further presumed that it was 
known to an employee at the time of his injury,^5 
and the master will be presumed to have knowledge 
of a custom existing for a long time regarding his 
work,^® There is a presumption also that a serv¬ 
ant did not disobey orders,and that he complied 
with defendant's rules 

Where a switch was thrown, causing a collision 
of trains, it will be presumed that the switch was 
thrown in pursuance of orders from some one in 
authority who was superior to the engineer and 
whose orders those in charge of the train were 
bound to obey.^® A servant’s failure to obey posi¬ 
tive orders as to the manner of doing his work is 
prima facie evidence of his negligence®® Where 
an employee is ordered to do certain work, it may be 


presumed that the employer has superior knowledge 
of the penis attending the performance thereof, 
and in case of doubt such presumption must prevail 
in behalf of the employee *2 

In an action wider the Federal Employers* Lia¬ 
bility Act, the presumption obtains that defendant's 
rules were known by its servants.®® Where a cus¬ 
tom to give warning to employees under certain 
circumstances is proved, the injured servant is pre¬ 
sumed to have known of it®® and to have relied on 
it ®® Where injury to an employee occurs by reason 
of another employee’s violation of a rule adopted to 
protect employees, there is a strong, and m some 
cases decisive, presumption of negligence®® Of 
course, an assumption that a particular rule was in 
force will not be mdulged in where there is sub¬ 
stantial evidence to the contrary.®^ 

(6) As to Competency, Selection, and Reten¬ 
tion of Servants 

Coemployeet of tho injured emploiree are ordinarily 
presumed competent; and the master Is presumed to 
have exercised due care in the selection and retention 
of his servants, although he will also be presumed to 
have known what was generally known regarding the 
incompetency of one of them. 

In the absence of evidence to the contrary, em¬ 
ployees of defendant other than the one injured are 
presumed competent.®® While a master is presumed 


Francisco Rv Co, 63 S W 2d 47, 
838 Mo 740 

79L NH—^Dervin v Amoskeag Co, 
122 A 863, 81 NH 108 

89 C J p 983 note 62. 

73. Ark—^Arkansas Mining Co v 
Eaton, 288 SW 899, 172 Ark 323 

N H —Hook V Consolidation Coal Co , 
129 A 490, 82 NH 76 

39 C J p 983 note 68 

74. Ark —^Arkansas Mining Co v 
Eaton. 288 SW 899, 172 Ark 323 

NY—Murmann v New York, N H 
& H R Co. 268 NYS 645. 236 
App Div 734. affirmed 184 N E 105. 
260 N Y 689, certiorari denied New 
York, N H & H R Co V Mur- 
mann, 63 S Ct 820, 288 US 601. 
77 Li Ed 977. 

75. NJ—^Healy v Ene R Co, 102 
A 629, 91 N JLaw 826 

39 C J p 983 note 64 

PraBamptlon aa to reading notice 

Neb—Ahrens v American Smelting 
& Refining Co, 272 NW. 236, 132 
Neb 460 

76. Ill—Sturm ▼ Consolidated Coal 
Co. 93 NE 846, 248 Ill 20, 21 
AnnCaa. 99 

39 g J p 983 note 66 

77. Conn—^Messinger v. New York, 
N H & H R Co, 88 A 681, 
85 Conn. 467. 


Mich —Snow V Escanaba Power Co, 
127 NW 677, 162 Mich 579 

78. Mo—^Harris v St Louis & S F 
R Co. App, 200 SW 111 

The nonobaervaaoe of a proper 
role will not be aeanmed in the ab¬ 
sence of proof for the puipose of 
charging the master with negligence 
—Hodges V Kimball. Va, 104 F 746, 
44 CCA 193 

79. Ohio—Cincinnati, H & D R v 
Woulfe, 84 Ohio CirCt 123, 16 
Ohio CirCt.NS, 147 

80. Me—^Erickson v Monson Cons 
Slate Co, 60 A 708, 100 Me 107 

81. Tenn—^Nashville Bridge CO v 
Hudgins, 137 SW.2d 327, 28 Tenn 
App 677 

as. Tenn—^Nashville Bridge Co v. 
Hudgins, supra 

83. N C —Saunders v Southern R 
Co, 83 SE 673, 167 NC 876. 

39 C J p 984 note 61 

84, US —^Director Oen of Railroads 
V Templin, CCA Pa. 268 F 483, 
certiorari denied 41 S Ct 218, 264 
US 666, 66 LEd 460 

Mo—^.Vrmstrong v Mobile & O R 
Co. 66 SW2d 460, 331 Mo 1224, 
certiorari denied Mobile & O R 
Co V. Armstrong, 53 SCt 689. 289 
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us 748, 77 LEd 1490—O'Donnell 
V Baltimore & O R. Co, 26 S W 2d 
929, 324 Mo. 1097—^Koonse v Mis- 
souii Pac R Co, 18 SW 2d 467, 
822 Mo 818, certiorari demed Mis¬ 
souri Pac R Co V Koonse, 60 S 
Ct 84 280 US 682. 74 LEd 682 

86. Mo—^Armstrong v. Mobile & O 
R Co, 65 S W.2d 460, 881 Mo 1224, 
certiorari denied Mobile & O R 
Co V Armstrong, 68 S Ct 689, 289 
US 748, 77 LEd 1490—Koonse v 
Missouri Pac R Co , 18 S W 2d 467. 
822 Mo 818, certiorari denied Mis¬ 
souri pac R Co V Koonse, 50 6 
Ct 84, 280 U S 682, 74 L Ed 632 

86. Minn —Jacobson v Chicago & 
N W Ry Co. 22 NW2d 456. 221 
Minn 464 

Nead for showing nuTifnial danger 
Railroad policeman suing for in¬ 
juries showing departure from cus¬ 
tom respecting lights on cars need 
not show any other unusual danger 
—^Delaware, L & W R Co ▼ Berry, 
CCANJ, 48 F2d 1052, certiorari 
denied 52 SCt 7, 284 US 617, 76 
LEd. 527 

87. Mo—Reed v Terminal R Aas’n 
of St Louis, 62 S W 2d 747. 

88. US—Aqua System v Koda- 
koski, CCACanal Zone. 88 Ffd 
896 
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to have knovm in regard to the incompetency of a 
fellow servant what was generally known to those 
among whom such servant worked and lived, and 
what he might have known by the exercise of due 
care and diligence,*® he will be presumed, in the ab¬ 
sence of affirmative proof to the contrar}', to have 
exercised proper care in the selection and retention 
of his servants®® The presumption may be re¬ 
butted,®! as by evidence of the sen^ant’s general 
reputation for unfitness 'without proof that such 
reputation was known to the master’s representa¬ 
tives.®^ 

(7) As to Assumption of Risk 

It Is oenerally held that a servant is ordinarily pre¬ 
sumed to have known and assumed the ordinary risks 
and obvious dangers of his employment, but the rule 
does not apply to a servant whose youth or lack of ex¬ 
perience or mental capacity Is such as to repel the pre¬ 
sumption. 

As a general rule a servant will be presumed to 
know the risks ordinarily incident to his employ¬ 
ment,®* as well as defects and dangers so obvious 


as to charge him with knowledge thereof ,®* and he 
will be presumed to have assumed the ordinary risks 
of his employment,®* at least where it may be in¬ 
ferred from the allegations in plaintiff's complaint 
that he was of full age and possessed of all his 
faculties,®® and also to have assumed the risks aris¬ 
ing from defects and dangers of which he has, or 
ought to have, knowledge ®'^ In some jurisdictions, 
however, knowledge of defects and dangers being a 
matter of defense, no presumption of knowledge 
arises, in the absence of evidence that the ser^'ant 
did have knowledge,®* nor is he presumed to have 
assumed the risk of special dangers, arising from a 
peculiar condition of affairs,®® or the risk of the 
master's own negligence! occurring after the sen'- 
ant enters the employment * 

If a servant is a minor,* or is by reason of lack 
of experience or mental capacity unable to compre¬ 
hend the dangers incident to the employment,^ or is 
known to the master to be immature and inexpe¬ 
rienced so as to be unfit to perform the duty as¬ 
signed to him,® he will not ordinarily be presumed to 


so. Del —Warren v. Harlan Hol- 
UngBWorth Corp, 84 A 216, 26 Del 
182—Giordano v Brandywine Gran¬ 
ite Co, 62 A. 832, 19 Del. 423 
9 Q, KC—Pleaaante v. Bamee. 19 
S Bl 2d 627, 221 K C 173 
S9 C J p 984 note 66 
91. Cal —Camozsi ▼ Colusa Sand¬ 
stone Co, 147 P 107, 26 Gal.App 
74. 

39 G J p 984 note 66 

93. Mich—^Davls v. Detroit & M R. 

Co. 20 Mioh 106, 4 AmR 364 
93. IT S.—^Burnett v Amalgamated 
Phosphate Co, CtCAFla, 96 F 
2d 974, certiorari denied 69 S Ct 
168, 806 US 647, 83 L Eld 418— 
Kane v Federal Match Corporation, 
D G Pa, 6 F Supp 607 
Ga.—^Brady v Bugg, 142 S.B 304, 38 
Ga App 48. 

Ind—^Baltimore ft O S W. R Co v 
Carroll, 168 NB 99, 200 Ind 689, 
set aside 171 NB 923, 203 Ind 37, 
reversed on other grounds 60 S 
Ct 182, 280 US 491, 74 L.Bd 666 
Or—Schnell v Howitt, 76 P 2d 1180, 
168 Or 686 
89 C J p 984 note 71 
Oonolnsl v ely presumed 
Ark—Chicago. R 1 ft P. Ry Co v. 

Allison, 287 S W 197, 171 Ark 988 
KC—^Huhhaid v Southern Ry Co, 

166 SB 802, 208 NQ 676 

Pa—Guenerro v. Reading Co, 29 A. 

2d 610, 846 Fa. 187 
Tenn —^Peters v. Tennessee Cent Ry, 

167 SW2d 973, 179 Tenn 600 
Ratml laws 

Servant of ordinary mtelhgence is 
conoluaively presumed to know or 
take notioe of ordinary, well-under-, 


stood laws of nature, and govern 
himself accoidingly—^Louisville ft N 
R Co V Gross, 272 BW 67, 209 Ky 
1—39 C J p 984 note 71 [c]. 
Knowledge equal to masfeer*s 
As matter of law, employee's 
knowledge of simple tools Is pre¬ 
sumed equal to master's 
US—^Middleton v Rational Box Co, 
DC Miss, 88 F2d 89. 

Ind—^Baltimore ft O S W R Co v 
Carroll. 168 NB 99. 200 Ind 689, 
set aside 171 NB 928, 202 Ind 
87, reversed on other grounds 50 S 
Ct 182, 280 US. 491, 74 LBd 566 

9ft Md—^Le Vonas v Acme Paper 
Bd Co. 40 A 2d 43, 184 Md 16 
89 CJ p 787 note 60, p 985 note 74. 

95. Gki —^Hulsey ▼ Southeastern 
Greyhound Lines, 20 S B 3d 449, 69 
GaApp 401 

NC—^Hubbard v Southern Ry Co, 
166 SB 802, 203 NC 676 
Or—^Hamilton v Redeman, 97 P 2d 
194, 163 Or 824—Schnell v. How¬ 
itt, 76 P2d 1180, 168 Or 686— 
Freeman v Wentworth ft Irwin, 7 
P 2d 796, 139 Or 1 
89 C J p 986 note 72 

96. U.S—Victor American Fuel Co 
V Bidson, NM, 237 F 999, 150 C 
CA 649 

Ga—khirry v. Atlantic Coast Line 
R Co, IS SB 2d 609, 65 GaApp 
845 

97. US —Oonsohdated Textile Cor¬ 
poration V. Shipp, GCANC, 41 F 
3d 479 

39 G J p 986 note 74. 

98. Ind —^Louisville, B ft St L 
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Cons R Co V Miller, 40 RB 116, 
140 Ind 685 
89 C J. p 986 note 78. 

99. Or—Hamilton v Redeman, 97 
P 2d 194. 168 Or 324. 

39 C J p 986 note 77. 

SoleiLtUlo knowledge 

(1) An employee is not presumed 
to have knowledge of hidden dangers 
which require a scientific knowledge 
to appreciate fully; nor does he as¬ 
sume the risk thereof, and unless 
he IS warned or undertakes work 
with knowledge of the hidden dan¬ 
gers, he IB not as a matter of law 
chargeable with the risk—^Middle- 
brooks V Atlanta Metallic Casket 
Co, 11 SB 2d 682, 88 GaApp 620 

(2) An employee Is not presumed 
to have scientific knowledge of the 
causes of occupational diseases — 
Steiner v Spencer, 146 S W 2d *647, 
24 Tenn App 889 

1. Or—^Freeman v. Wentworth A 
Irwin, 7 P2d 796, 139 Or. 1 
89 C J p 986 note 78. 

8. Ark—Choctaw, O A G. R Co v 
Jones, 92 SW 244, 77 Ark 367, 4 
LRA.RS, 837, 7 Ann Cas 430 
39 C J. p 986 note 79. 

3, Tex—^Tucker v. Rational Loan, 
etc. Go, 80 S.W. 879, 86 Tex Civ 
App. 474 

39 G.J p 984 note 69. 

•ft Ark—^Bverton Silica Sand Co v 
Hicks, 125 SW2d 798, 197 Ark 
980. 

* 

5. Ark —^Perkins Oil Co of Dela¬ 
ware V Fitagerald, 121 S.W.2d 877, 
197 Ark 14. 
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have assumed the ordinary risks of his cinplo^’ment, 
although imdcr some circumstances even a minor 
may be presumed to have assumed such risks ^ 
Where a servant continues to work because of a 
promise by the employer to repair a defect, there 
is no presumption that he assumes the risk inciden¬ 
tal to the defect,7 unless the time for the perform¬ 
ance of the promise has gone by, and he knows that 
the repairs have not been made ^ 

In an acUon under the Federal Employers^ Liabil¬ 
ity Act, it has been held that a servant will not be 
presumed to have assumed a risk which was not 
conspicuous,9 but he is conclusivelyiO presumed^! 
to have known and assumed such risks as are ordi¬ 
narily incidental to his employment, provided they 
are not due to the master’s negligence or violation 
of law.i* 

(8) As to Contributory Negligence 

In lome Jurisdictions, and in actions under the Fed¬ 
eral Employers' Liability Act, the injured servant will 
be presumed to have been free from fault; and as a 
general rule plaintiff will be given the benefit of the 
presumption arising from the instinct of self-preserva¬ 
tion. 

In some jurisdictions the injured servant will be 


presumed to have been free from fault,where 
there is an absence of direct testimony on the sub- 
ject,t4 and, as discussed infra subdivision b (11) 
of this section, the burden of proof to the contrary 
rests on defendant. In these jurisdictions, as well 
as in jurisdictions where no such presumption pre¬ 
vails, the rebuttable presumption arising from the 
instinct of self-preservation is indulged in,i5 al¬ 
though it has also been held that no such presump¬ 
tion may be relied on to establish plaintiff's freedom 
from contributory negligence.^® In the case of mi¬ 
nors, whether or not contributory negligence can be 
presumed may depend on their age and capacity 
and the obviousness of the danger.^^ In any case a 
presumption of care on the part of plaintiff does not 
justify a presumption of negligence of defendant,^® 
and cannot prevaiU® or even be indulged in®® 
against evidence showing that the accident result¬ 
ed from contributory negligence. 

In an action under the Federal Employers^ Liabil¬ 
ity Act, there is no presumption that the employee 
was negligent or knowingly incurred the risk which 
caused the mjury.®i On the contrary, there is a 
presumption that plaintiff was exercising ordinary 


e. Ala —v Woodstock Iron 
Co. 42 So 27, 148 Ala 632 
89 C J p 984 note 70 
7. Ill—Chicago & O W R Co. v 
Travis, 44 Ill App 46i6 
a. Mass—Counsell v Hall. 14 NH 
530, 146 Mass 468 

9. US —Tennant v Peona & P U 
Ry Co, Ill, 64 S Ct 409, 821 U S 
29, 88 Li Ed 620, rehearing denied 
64 S Ct 610. 321 U S 802, 88 L. Ed 
1089 

Cal—Gray v Southern Pac Co, 145 
P 2d 561. 23 Cal 2d 682—Crabtree 
V Western Pac R Co, 90 P 2d 
836, 33 Cal App 2d 85 
Tex—Southern Pac Co v Clayton, 
CiY App, 81 S W 2d 788, error re¬ 
fused Certiorari denied 66 S Ct 
166, 296 US 681, 80 LEd 448 
89 C J p 985 note 83 
la Ill—Huff y Illinois Cent. R 
Co, 199 NE 116, 862 111 95 
La—Snow v Texas & P Ry. Co, 
.Vpp, 1S6 So 200 

Pa—Casseday v Baltimore & O. R 
Co, 22 A 2d 668, 243 Pa 842 
11. Mo—^Williams v Pryor, App. 
46 SW.2d 241, affirmed 200 SW 
58, 272 Mo 618, reversed on other 
grounds Pryor v, Williams, 41 S 
Ct 86, 254 U S 43, 65 L Ed 120 
Utah—Morgan v Ogden Union Ry 
& Depot Co, 294 P 641, 77 Utah 
826 

ISi Ill—Huff V. Illinois Cent R 
Co, 199 NE 116, 862 lU 96 
la, Ala —Alabama Great Southern 
57 0Jr.S^ 


R Co V Davis, 18 So 2d 787, 246 
Ala 64, certiorari denied 66 SCt 
67«. 824 U S 846. 89 L Ed 1407. 

Cal—Pitt V Southern Pac Co, 9 P 
2d 278. 121 Cal App 228 
KC—McGraw v Southern Ry Co, 
175 SE 286, 206 NC 873 
HI—^Kemplin v H W. Golden & 
Son. 167 A 872, 53 RI 89 
Tex—Saxon y Atch.Bon, T & S F 
Ry Co , Com App, 38 S W 2d 776, 
re\ ersed on other grounds 53 S Cl 
229, 284 U S 458, 76 L Ed *397, con¬ 
formed to Saxon v Atchison, T & 
S F. Ry Co, Com App, 50 SW2d 
1096 

Wash—Gardner y Seymour, 180 P 
2d 664—Miller y. National Furni¬ 
ture Co. 269 P. 1088, 148 Wash 
694 

39 C J p 985 note 85 
In Georgia 

(1) If plaintiff sumg a railroad 
company shows that defendant was 
to blame, the law then presumes un¬ 
til the Gontxury appears that he was 
not to blame.—Central R & Bank¬ 
ing Co y Kenney, 68 Ga 485 

(2) So, too, proof that a coem- 
ployee was negligent may raise a 
presumption of law against the em¬ 
ployer that the injured employee, 
who was engaged in same action as 
such coemployee was without fault 
—Southern Ry Co y Perdue, 154 S 
E 798, 171 Ga 184 

14. U S.—Worthington v Elmer, 

Ohio, 207 F 806, 125 CCA 60. 
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16. Ill —George B Swift Co y Gay¬ 
lord. 32 NE 299, 239 Ul 330 

89 C J. p 986 note 91 

16. N.Y —^Riordan y Ocean S S Co, 
26 NE 1027, 124 NT 666 

39 C J p 986 note 92 

17. Pa—Rice y Enng, 1 j 60 A 833, 
810 Pa 5>50 

89 C J p 986 note 98 

18. US —Southern R Co y Stew¬ 
art, CCA Mo, 116 F2d 317, modi¬ 
fied on other grounds 119 F2d 86, 
certiorari granted Stewart y 
Southern Ry Co, 62 S Ct 71, 314 
U S 691. 86 L Ed 477. 

Wash—Gardner y Seymour, 180 P. 
2d 564 

39 C J p 987 note 94. 

19. Wash—Miller y National Fur^ 
mture Co, 269 P. 1088, 148 Wash 
694 

50. Neb—Britton v. Samuelson, 28 
NW 2d 267, 147 Neb 818. 

51. U S —^Tennant y. Peona & P 
U. Ry Co, Ill, 64 S,Ct 409, 321 
U S 29. 88 L Ed 620, rehearing 
denied 64 S.Ct 610, 821 U.S. 802, 
88 LEd 1089 

Cal—Gray v Southern Pac. Go, 146 
P 2d 561, 28 Cal 2d 632—Mappin y. 
Atchison, T & S F. Ry. Co. 247 
P. 911, 198 Cal 788, 49 ALR. 1830, 
certiorari demed Atchison, T & 
S F R Co y. Mappin. 47 SCt. 
239. 278 US 729, 71 LEd 862— 
Hackley y Southern Pac Go, 45 
P2d 417, 6 Cal.App 2d 611, certio¬ 
rari denied Southern Pac. Co y 
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care at the time of the accident,22 but it has been 
held that this presumption is offset by a like pre¬ 
sumption, as discussed supra subdivision a (2) of 
this section, that <lefendant was in the exercise of 
due care.2* 

b. Burden of Proof 

(1) In general 

(2) Relationship of master and servant 

(3) Negligence or fault of master gen¬ 

erally 

(4) Cause of injury 

(5) Condition of equipment or place of 

work 

(6) Methods of work, rules, and orders 

(7) Incompetency or negligence of fel¬ 

low servants 

(8) Plaintiff's knowledge or understand¬ 

ing of danger 

(9) Warmng of danger 

(10) Assumption of risk 

(11) Contributory negligence 


(1) In General 

In an action againat a maater to recover for a aerv- 
ant*a Injunea the burden la on the plaintifT to eatab- 
liah hia cauae of action by a preponderance of the evi¬ 
dence; and the aame rule appliea in an action under 
the Federal Employera' Liability Act. 

As in other actions, so in an action by a servant 
to recover from the master for personal injunes, 
the burden is on plaintiff to establish his cause of 
actional and on defendant to establish an affirma¬ 
tive defense 25 Thus, plaintiff must prove the in¬ 
jury for which recovery is sought,28 and must show 
that the accident was caused solely in the manner 
claimed 27 Where the Federal Employers’ Liability 
Act is set up in defense of a common-law action, it 
has been held that the burden is on plaintiff to estab¬ 
lish a right of action at common law which has not 
been superseded by the federal statute,®8 that is to 
say, he must show that the federal statute is map- 
plicable29 On the other hand, however, there is 
authority holding that defendant must establish the 
applicability of the federal statute,2® as for exam¬ 
ple, by showing that the injured employee was en¬ 
gaged in interstate commerce, where the cause of 


Hackley, 66 S Ct ISS, 296 US 
680, 80 L IkL 447. 

sn. US—Atchiaon, T & S F. Ry 
Co V. ToopB, Kan, 60 S Ct 281. 
281 US 851, 74 LBd 896—Chicago 
& N. W R Co V Grauel. CCA 
Minn, 160 F2d 820—^Bowset v 
Baltimore & O R Co, C C A Pa, 
162 F2d 486—Shephan v New 
York, N H & H R Co.CCAN 
Y, 93 F2d 442, certiorari denied 
68 set 942, 804 US 560. 82 LEd 
1627—^Ene R Co v Lindquiat. C 
CAPa, 27 F2d 98—Pitt v Penn¬ 
sylvania R Co , D C Pa, 66 F Supp 
448. 

Ala—^Alabama Great Soutbern R Co 
V Davie, 18 So 2d 737, 246 Ala 64, 
certiorari denied 65 S Ct 676, 324 
US 846, 89 Li Ed 1407—Atlantic 
Coaat Line R Co y Wethenng- 
ton. 16 So 2d 720. 246 Ala 813 

Ark—St Louis-Son Francisco Ry. 
Co V Bishop, 38 SW2d 383. 182 
Ark 768, certiorari denied 61 S 
Ct 647. 283 US 864, 76 LEd 1161 

Cal —Woodward v Southern Pac 
Co, 94 P2d 1028, 85 GalApp8d 
180, certiorari denied Soutliern 
Pac Co V Woodward, 60 S Ct 614, 
609 US 670, 84 LEd. 1016 

Tez—Saxon v Atchison, T ds S F 
Ry Co, ComApp, 88 SW2d 776, 
reversed on other grounds 62 S Ct 
228, 284 U.S. 458, 76 LEd, 897, con¬ 
formed to Saxon v. Atchison. T & 
8 F Ry. Co, Com App, 60 S W 2d 
1095—^Hudgins V. Kansas City, M 
& O R Co, ClvApp, 2 SWSd 
958, error refused 

39 C J. p 987 note 96. 


83. Or—^Ebell v. Oregon-Washing¬ 
ton R & Nav Co. 221 P 1062, 110 
Or. 665 

84. Cal—Lockhart v Southern Pac 
Co, 267 P 691, 91 Cal App 770. 

Ky—Vincennes Bridge Co v 
Quinn's Guardian. 22 S W 2d 300, 
281 Ky 772 

Mass—^Tanona v. New York, N H 
& H R R, 18 NE2d 163, 801 
Mass 5S9 

Mich—Puzerski v Buhl Stamping 
Co. 218 NW 656, 242 Mich 836 
Mias —Goss V Kum. 198 So 783, 187 
Miss. 679 

Mo—^Hunt V. Armour & Co, 136 S 
W3d 312, 846 Mo 677—Stem v 
Battenfeld Oil & Grease Co, 89 

5 W2d 316, 827 Mo 804 

Or —^Barker y Portland Traction Co, 
173 P2d 288—^Fitzgerald v Ore- 
gon-Waahington R & Nav. Co, 16 
P 2d 27, 141 Or 1 

Pa—Killfeather v Pollock, Com PI, 
68 MontgCo 438 
39 C J p 987 note 2 

86. US —Bchlemmer v BulEdlo, R 

6 F R. Co. Pa, 27 S Ct 407, 205 
US 1. 51 LEd 681 

La—^Lewis v. A Moreei Co, App, 
196 So 70 
89 C J p 987 note 8 
Accident oaued hy third party 
In suit against railway for death 
of switchman killed when automo¬ 
bile collided with engine, railway 
need not have shown that adxnims- 
tratnx liad tenable cause of action 
against motorist to establish defense i 
that motorist's act was sole cause ^ 
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of switchman's death—Fbrt Worth 
& D C. Ry Co V Rowe, TezCn 
App. 69 SW2d 169 
Act of Ood 

Wheie defendants relied for a de¬ 
fense on the act of God, it was in¬ 
cumbent on them to show that there 
was no joinder to that of their o«vn 
negligent act—Sloan v J G Whitt* 
Engineering Co, 89 S E. 564, 105 S 
C 226 

86. US —Galeota v U S Gypsum 
Co, CCA NY. 128 F 2d 947, cer¬ 
tiorari dpQied U S Gypsum Co 
V Galeota. 63 SCt 798, 815 US 
813, 86 LDd 1211 

Okl —^Williaman v City of Falrview, 
11 P 2d 453. 157 Okl 239 

87. NY—^Lucas v Intel nitional 

Paper Co, 115 N Y S 814. 131 App 
Div >368 

39 C J p 987 note 4 

38. Maas—^Picanzo v Truetees of 
New York, N H & H R Co. 70 
NE2d 310, 320 Moss. 760—Tanona 
v New York. N H & H R R, 18 
NE2d 163, 801 Blass 68i/, 

89. La—Bordelon v New Orleans 
Terminal Co, 129 So 462, 14 La. 
App 60 

Mass—Tanona v. New York, N H 
& H R R. 18 NE2d 163, 301 
BCass 689 

30. Tez—^Missouri, K. & T R Co 
v Blalack, 147 S.W. 669, 105 Tez 
296 

89 C J p 988 note 8. 
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action is predicated on the theory that he was en¬ 
gaged in intra-state commerce.®^ 

In case of a conflict of laws, the law of the state 
where the contract of emplo 3 nnent is made governs 
as to the burden of proof in an action for personal 
injuries against a master by a servant.®® 

In an action under the Federal Employers^ Lia¬ 
bility Act and related statutes, the burden is on 
plaintiff to make out a prima facie case®® Thus, 
plaintiff has the burden of proving that he is en¬ 


titled to the benefit of the provisions of the stat¬ 
ute,®^ he must prove the relationship of master and 
servant, as discussed infra subdivision b (2) of this 
section, and that defendant owned and operated a 
common carrier railroad and was engaged in inter¬ 
state or foreign commerce,®® and that both plaintiff 
and the instrumentality causing the injury were 
at the time of the injury engaged in interstate com¬ 
merce®® or m work so closely related thereto as to 
be part thereof.®*^ However, where the facts show 
that the case may have been within the statute, the 


81. Mo—Trout V Chicago, H I & 
P Ry Co, App, 89 SW2d 424, 
certiorari denied Chicago, R I & 
P Ry Co, V Trout. 51 S Ct 649. 
2S8 US 856, 76 LEd 1463 
Tex—Texas & N O Ry Co v Til- 
loy, Com App, 6 S W 2d 86, cer¬ 
tiorari denied 49 S Ct 66. 278 US 
642, 78 LEd 666 
89 C J p 988 note 8. 

38. Ill—Wojciech Stolarcz v Inter¬ 
state Iron & Steel Co, 207 Ill.App 
7 

83. Mo—Clevinger v St Louis-San 
Francisco Ry Co, 109 S W 2d 869, 
841 Mo 797, certiorari denied €8 S 
Ct 866, 802 US 760, 82 LEd 
588 

Boiler BtspeoUon Aet 
US—Chesapeake & O Ry Co v 
Wells, CCA Ohio, 49 F2d 251. cer¬ 
tiorari denied Wells v Chesapeake 
& O Ry Co, 62 set 23, 284 U 
S 641, 76 LEd 646 

M. US —Southern Fac Co y Mid¬ 
dleton, CCA Tex., 64 F2d 838 
Mo —Qieseking y Litchfield & M 
Ry Co, 94 SW2d 876, 689 Mo 1— 
Montgomery y. Terminal R Ass'n 
of St Louis, 78 SW2d 236, 386 
Mo 848, certiorari denied 66 S Ct 
118, 293 US 602, 79 LEd 694 
NY—Carey v New York Cent R 
Co, 166 NE 806, 250 NY 845 
Okl—Oklahoma Ry. Co. y Dalton, 
60 P 2d 802, 174 Okl 170 
Pa—Colangelo y Pittsburgh & L 
E R Co. 9 A 2d 891, 886 Pa 490 
89 C J p 988 note 11. 

38. Cal —^Newkirk y Los Angeles 
Junction Ry Co, 181 P 2d 536, 21 
Cal 2d SOS^ohnson y Southern 
Pac Co, 248 P. 601, 199 Cal 136, 
49 ALR 1326—McCoy y. South¬ 
ern Pac Co, 88 P2d 970, 29 Cal 
App 2d 16. certiorari denied 59 S 
Ct 827. 307 U S 626. 88 L Ed 1610 
89 C J p 988 note 18. 

36. U S—Onley v. Lehigh Valley 
R Co. C C A N Y, 86 P 2d 705. cer¬ 
tiorari denied 60 S Ct 849. 281 U S 
743, 74 LEd 1166. 

Cal—Reif V Schuznacker, App, 102 
P2d 376 

Ill—^Ayance v. Thompson, 66 NEdd 
67. 887 Ill 77, certiorari demed 66 
S Ct 82. 828 U S. 768, 89 L Ed 60S 


—Day y. Chicago & N W Ry Co, 
188 NE 540, 354 Ill 469—Mitchell 
y Louisville & N R Co . 27 N E Sd 
861, 306 Ill App 636, reversed on 
other grounds 31 NE2d 965, 876 
Ill 546, mandate conformed to 35 
NE2d 81, 310 Ill App 663, re¬ 
versed 42 N E 2d 86. 879 Ill 622— 
Benson v Chicago, R I & P Ry 
Co, 267 Ill App 11, affirmed Chi¬ 
cago. R I & P Ry Co y Ben¬ 
son, 185 NE 244, 862 Ill 195, cer¬ 
tiorari denied 64 S Ct 58, 290 U S. 
636, 78 LEd 558—^Foreman Trust 
& Savings Bank v Grand Trunk 
Western Ry Co, 242 Ill App 428, 
certiorari denied 49 S Ct 262, 279 
U S 839, 73 L Ed 986 
Mo —Oieseking y Litchfield & M. 
Ry Co, 94 SW2d 375, 889 Mo 1 
—Rissell y St Louis-San Fran¬ 
cisco Ry Co, 81 SW2d 621, 336 
Mo 846—Cox y Missoun-Eansas- 
Texas R Co, 76 SW2d 411, 885 
Mo 1226—Shidloski y. New York, 
C & St L R Co, 64 SW 2d 269, 
883 Mo 1184—Jarvis y Chicago, B 
& Q R Co. 37 SW 2d 603. 325 
Mo 428, certiorari denied 62 S Ct 
19, 284 US i635. 76 LEd 540— 
Kepner y Cleveland, C, C. & St L 
Ry Co, 15 SW3d 825, 322 Mo 
299, certiorari denied Cleveland. C. 
C & St L Ry Co y Repner, 60 
set 24. 280 US 664, 74 LEd 
618—Creighton y Missouri Pac R 
Co. 66 SW2d 980, 229 Mo App 
325, certiorari denied Missouri Pac 
R Co y Creighton, 55 SCt. 70, 293 
U S 668, 79 L Ed 659 
Neb—^McDermott y Chicago A N 
W Ry Co. 248 NW 69, 124 Neb 
727—Lindley y Wabash Ry Co, 
231 NW 812, 120 Neb 195, modi¬ 
fied on other grounds 288 NW 
460, 120 Neb 196, oertioran denied 
Wabash R Co v Lindley, 61 S Ct 
665, 283 US 863, 76 LEd 1468 
NJ—Berger v New York Cent R 
Co. 156 A 444, 108 NJLaw 61 
NY—Clark y Delaware & H R 
Corporation, 283 N Y S 789, 243 
App Diy 447. 

Pa —Konsoute v Pennsylvania R 
Co, 186 A 209, 287 Pa 802, cer¬ 
tiorari denied 47 SCt 448, 278 U 
S 687, 71 L Ed 841 
Wash—^Kidder y Marysville A A 
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Ry Co. 296 P 162, 160 Wash 471, 
affirmed 300 P 170, 160 Wash 471 
89 C J p 988 note 14 

Movement over paxtloular track 
Plaintiff in action against railroad 
for freight conductor's death while 
engaged in switching operations In 
yard at consignee's plant, in which 
interstate commerce occasionally 
moved, was not required to prove 
movement of such commerce over 
specific track on which accident oc¬ 
curred—Geraghty v Lehigh Valley 
R Co. CCA NY, 70 P2d 300. 

mterstate shipment 

(1) The burden of proving inten¬ 
tion to move shipment in interstate 
commerce at time of injury to rail¬ 
road employee assisting in such 
shipment is on him m his suit to 
recover damages under the act — 
Young y Chicago & I M Ry Co. 
20 NE2d 820. 299 DlApp 893. 

(2) Railroad yeml brakeman had 
burden of showing that foreign des¬ 
tination of cars being handled was 
fixed in mind of shipper from mo¬ 
ment they left mill track, even 
though cars had not been weighed 
or billed—Baldassarre v. Pennsyl¬ 
vania R Co , C C A Ohio, 24 F 2d 201. 

(3) Employee, injured in moving 
empty cars after they had finished 
interstate run, had burden of show¬ 
ing that cars had commenced prede¬ 
termined interstate movement to 
show injury in mterstate commerce. 
—^Rogers y Canadian Nat Ry Co. 
224 NW 429, 24i6 Mich 899, ceitio- 
ran denied 60 S Ct. 16, 280 U S 664, 
74 LEd 610 

imder Boiler Xnspeotlon Aet 
Mo—^Aly y Terminal R. R Ass'n of 
St Louis, 78 8.W2d 861, 886 Mo 
840 

37. Ill —^Young v Chicago AIM 
Ry Co, 20 N.E 2d 820, 299 Ill App 
893 

Mo —Shidloski y New York, C A St 
L R Co. 64 SW2d 259, 383 Mo 
1184—Repner v Cleveland, C, C 
A St L Ry Co, 16 SW 2d 825. 822 
Mo 299, certiorari denied Cleve- 
lemd, C, C A St L Ry Co y Rep- 
ner. 60 SCt. 24, 280 US 664, 74 
LEd 618. 
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initial burden on plaintiff is satisfied, and it is for 
defendant to show the contrary it is not defend¬ 
ant’s duty to show how the accident occurred or 
what the injured employee was doing at the time 
thereof.®® 

(2) Relationship of Master and Servant 

Plaintiff has the burden of proving the relationship 
of master and servant, and that he was engaged in 
the master’s business when he was injured. 

The burden is on plamtiff to show such a state 
of facts as under the law of negligence constitutes 
the relation of master and servant,^® and that he 
was engaged m the master’s business when he was 
injured but, where the act of a servant causing 
his injury was within the apparent scope of his au¬ 
thority, the master is charged with the burden of 
proving waSit of authority Where plaintiff makes 
a prima facie showing that the relationship exists, 
the burden falls on defendant to establish his alle¬ 
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gation that plaintiff was the employee of an inde¬ 
pendent contractor.^® 

In an action wider the Federal Employers^ Lity- 
biltty Act^ plaintiff has the burden of proving the 
relation of master and servant,^^ that when he was 
injured he was about the business of defendant,^® 
that he was acting within the line of his employ¬ 
ment,and in the performance of some duty owing 
to defendant but, plaintiff having made a prima 
facie case in his favor, it is incumbent on defend¬ 
ant to prove facts in support of its defense that he 
was employed as an independent contractor.^® 

(3) Negligence or Fault of Master Generally 

Tha servant generally has the burden of proving the 
negligence of the master In an action for injuries. 

In an action for personal injuries it is essential 
that the servant should prove the negligence of the 
master^® in failing properly to perform a duty or 


38. ITS—Erie B Co v. Krysienakl, 
NY, 338 F. 142, 145, 161 CC.A 
218. 

Tex—Southern Pac Go. v. Stephens, 
CivApp.SOlSW 1076 
38. Ala ^Alabama Great Southern 
B Co Y. Davis, 18 So 2d 787, 246 
Ala 64, certiorari domed 65 SCt 
676. 824 US 846, 89 LEd. 1407 
interstate oonuneroa 

Defendant is under no duty to 
bring: out facts in addition to those 
adduced by plaintiff bearing: on ques¬ 
tion whether section hand had been 
engaged in interstate transportation 
Within meaning of tha act—Clevin- 
ger Y St. Liouis-San Francisco By 
Co, 109 SWSd 869, 841 Mo. 797, cer¬ 
tiorari denied 68 S Gt. 866, 802 U S 
760, 82 DEd 688 

40l Ifass—^Parker y. Taylor, 8 N. 

E 2d 25, 295 Mass 51 
Miss—^Long-Bell Lumber Sales Cor¬ 
poration Y Perritt, 172 So 747, 178 
Miss. 194 

Okl—^Incorporated Town of Locust 
Grove v. Faull, 50 F2d 1122, 174 
Okl. 466 

Va—^Lough Y. Lyon, Inc., 190 SE. 

290, 168 Va. 186. 

89 C J p 988 note 17. 

Bystander seeking to recover for 
injury received while assisting em¬ 
ployee of defendant must show lat¬ 
ter’s authority to ask assistance to 
recover for injuries—^Henry Quell- 
malz Lumber & Mfg Go. v. Hays, 
291 S W. 982, 178 Ark. 43. 
lUder 

In action for injuries sustained by 
plaintiff when defendants’ milk truck, 
on which plaintiff was riding at driv¬ 
er's request to help driver distribute 
xnilk, ran into tree, burden was on 
plaintiff to show express or implied 
authority from some xesponsible rep¬ 


resentative of defendants, other than 
the driver, to engage plaintiff to 
go on the route with the driver — 
Reis Y. Mosebach, 12 A 2d 87, 887 
Pa 412 

AotloiL for breach of wamaty 
One seeking to recover for work¬ 
man’s death on grround of defend¬ 
ant’s breach of warranty of safety 
of materials furnished for building 
oil derrick vms required to prove 
that deceased was defendant’s serv¬ 
ant—Clements v Luby Oil Co, 180 
So 851, 16 LaApp 384 

41. Miss—^Yazoo & M T. B Co v. 
Slaughter, 45 So 878, 92 Miss 289 

39 C J p 988 note 19. 

42. Colo—Rapeon Coal Mm Co v. 
Michell, 164 P. 811, 62 Colo 880. 

43. NC—^Lilley v Interstate Coop- 
eragie Co, 139 SE 869, 194 KC 
260 

44. Ala.—Central of Georgia By Co 
Y. Gamer, 122 So. 429, 219 Ala 
441 

Neb —^Bocian v Union Pac B Co, 
289 NW 872, 187 Neb. 318. 

89 C J. p 989 note 22 

45^ Mo.—^Elliott Y. Payne. 289 S 
W. 861, 293 Mo 681, 28 ALB. 706. 

46. Mo—Elliott Y. Payna 239 S 
W. 861, 293 Mo 681, 23 ALB 706 

39 C J. p 989 note 24 

47. Wash—^Hobbs v Great North¬ 
ern B. Co, 142 P. 20, 80 Wash 678, 
LB.A1916D 508 

89 C J p 989 note 25 

48. Tex—^Esthay v. Sherman. Giv 
App, 135 SW.2d 174, error dis¬ 
missed, judgment correct—Gulf. 
C & S F B Co Y. Clement, Civ 
App, 220 SW 407. 

48, US—Proctor & Gamble Do- 
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f ense Corp v. Bean. CCA Miss, 
146 F2d 698—Mescall v W T 
Grant Go, CCAInd. 138 F 2d 209, 
certiorari denied 63 S Ct 1176, 319 
US 769, 87 LEd 1711, rehearing 
denied 63 8 Ct 1445, 820 US 214. 
87 L Ed 1851—^Aqua System v 
Kodakoskl, CCA Canal Zone, 88 
F2d 396—^Thomson v Pennsylva¬ 
nia R Co , C CA Ohio, 88 F 2d 148 
—Geneva Mill Co v Andrews, C. 
CAFla, 11 F2d 924—Chicago & 
N W Ry Co T Payne, CCA Neb, 
8 F2d 882 

Arlz—^Robles v Preciado, 79 P.3d 
504. 62 Anz 113 

Ark—Basye v Odom. 168 SW2d 
1092. 205 Ark 438—Tucker Duck 
& Rubber Co v Harvey, 154 SW 
2d 828. 202 Ark. 1083—Safeway 
Stores V. Phelps, 14*5 SW2d 337, 
201 Ark 496—^Kroger Grocery & 
Baking Co. v. Kennedy, 136 SW 
2d 470, 199 Ark 914—Kutn i 
Teague, 94 S.W.2d 1087, 192 Aik 
687—Southern Lumber Co v 
Downey, 64 SW2d 652. 188 Ark 
1167—Williams Bros v. Witt, 4) S 
W2d 287, 184 Ark 606-^ E. Par¬ 
ham Const Co V Parker. 37 SW 
2d 8'79. 183 Axk 673—Mosley v 
Raines, 87 SW8d 78, 188 Ark. 569 
—Rice & Holiman v Hendeiaon. 35 
SW2d 1016, 188 Ark 355—Wheel¬ 
er V Ellis, 85 S W 2d 64, 188 Ark 
133—Cleaver v Bert Johnson Orch¬ 
ards, 298 SW. 1016, 175 Ark 228— 
Texas Co. v Jones, 298 SW. 842. 
174 Ark. 905. 

Ga—Holman v. American Automo¬ 
bile Zns Co, 39 SE.2d 860. 201 
Ga 454—^Western & A B B. v 
Michael, 167 SE 2h6. 42 Oa.App 
603—Clark v Western & A. B B, 
16'2 SE 847. 41 GaApp 317—FHp- 
pin v Central of Georgia By Co, 
182 SE 918, 35 GaApp. 248. 
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an act imposed on him as master by law or by the 
express or implied requirements of the employ¬ 
ment This burden rests on plaintiff, even though 
It involves the proving of a negative ,51 and, except 
in so far as the rule is changed by the application of 
the doctrine of res ipsa loquitur or statutory provi¬ 
sions to the contrary, the burden is not discharged 
by merely showing the existence of a defect or the 
occurrence of the accident or injury 5® 

W'lth respect to medical attention. Where plain¬ 


tiff seeks to hold the master liable for the negli¬ 
gence of its physician in treating the injured serv¬ 
ant, such negligence must be established ,58 but, 
where plaintiff makes out a prima facie case of the 
incompetency of the physician employed by defend¬ 
ant to attend him after his injury, the burden is on 
defendant to prove his competency.5* Plaintiff has 
the burden of proving his allegation that defendant 
was negligent in failing to equip its hospital proper- 

ly.66 


Iowa—^Deffner v Anderson, 289 N 
W 790. 213 Iowa 688 
Ky—Hobson v Turner, 186 

650, 299 Ky 842—Elcomb Coal Co 

V Gray's Adm'z, 116 SW2d 1056 
278 Ky 230—Grigsby v Louisville 
& N R Co. 114 SW 2d 775, 272 
Ky 709—Southern Mining Co v 
Savior, 95 SW2d 236, 264 Ky 656 
—Brooks V Arnett, 69 S W.2d 
1029, 253 Ky 491—Codell Const 
Co V White. 65 SWJZd 690, 251 
Ky 574—High Splint Coal Co v 
Baker. 57 SW2d 60, 247 Ky 426 
—Fee's Adm'z v Mahan-Ellison 
Coal Corporation, 48 S W 2d 681. 
241 Ky 231—Crouch v Noland, 88 
SW2d 471, 288 Ky 675—Gibral- 
ter Coal Mining Co v Collins. 86 
SW2d 372, 287 Ky 7i66—Nugent 
Sand Co V Howard, 11 S W 2d 986, 
227 Ky 91 

Me—Lorlng v Maine Cent R. Co, 
162 A 527, 129 Me 369 
Mich—Rule V G.uglio, 7 NW2d 
227, 304 Mich 78, 146 ALR 687— 
Koetsier v Cargill Co, 217 NW 
51, 241 Mich 870 

Miss —Masonite Corp v Scruggs, 
29 So 3d 262 

Mo—Cam v Humes-Deal Co, 49 S 
W2d 90, 329 Mo 1107—GrindsteUE 

V J Goldberg & Sons Structural 
Steel Co, 40 SW2d 702, 328 Mo 
72—Sabol v St Louis Cooperage 
CO, 282 SW 426, 818 Mo 627— 
Wagner v St Louis-San Francisco 
Ry Co . 19 S W 2d 518, 223 Mo App 
864—Thompson v St Louls-San 
Francisco Ry Co, App, 274 SW. 
631 

NJ—^Huels V General Elec. Co, 46 
A 2d 654, 184 NJLaw 166 
N C —Clinard v Clinard Electric Co, 
136 S E 1, 192 N C 736. 

Okl—Bell v McDonnell, 9 P2d 736, 
166 Okl 68 

Tex—^Port Worth & D C Ry Co v 
Rowe, Civ App, 69 SW2d 169— 
Hunt v Robinson, Civ App, 56 S 
W2d lft6—^Davis v W T Carter 
& Bro, Civ App, 19 SW2d 886, 
error refused 

Wash —Kantonen v Braley Motor 
Co. 80 P2d 246, 176 Wash 677 
89 C J p 989 note 29. 

DUUonlty of obtalnliig evldenos 
Difficulties encountered by em¬ 
ployee in obtaining evidence afford 
no ground for putting on employer 


onus of showing freedom from neg¬ 
ligence—Grindstaff V J Gtoldberg e 
Sons Structural Steel Co. 40 SW2d 
702, 828 Mo 72 

30. US —St Louis-San Francisco 
Ry. Co V Mills, Ala. 46 set 620. 
271 US 844. 70 LEd 979—Thom¬ 
son V Pennsylvania R Go, CCA 
Ohio, 88 F2d 148—Chicago & N 
W Ry Co. v Payne. CCA.Neb. 8 
F2d 882 

Ark —J. B Parham Const Co v 
Parker. 87 SW2d 8'79. 183 Ark 
678 

Ky —Johnson's Adm'r v. Harlan 
Ridgeway Crown Mining Co, 146 
SW2d 89. 284 Ky. 468—Magness' 
Adm'z V Hutchinson, 117 SW2d 
1041, 274 Ky 226—Elcomb Coal Go 

V Gray's Adm'z. 116 SW2d 1066, 
278 Ky 280—^High Splint Coal Co 

V BaJeer, 67 S W 2d 60. 247 Ky 426 
—^Fee's Adm'z v Mahan-ElUson 
Coal Corporation, 48 SW.2d 681, 
241 Ky 281 

Mo—Emnck v City of Springfield, 
App, 110 S W 2d 840 
Okl—Willaman v. City of Fairview, 
11 P 2d 468, 157 Okl 289. 

Vt—^Anderson v Howe Seale Co, 
97 A 992. 90 Vt 244 
39 C J p 991 note 80. 

Knowledge of danger 

(1) A servant, working In safe 
place with safe tools at time of in¬ 
juries to his hands by contact with 
triclorethylene in tank used for de¬ 
greasing electric appliances manu¬ 
factured by employer, could not re¬ 
cover damages from employer, in ab¬ 
sence of proof that employer knew 
or should have known that triclore¬ 
thylene was dangerous and injurious 
to plaintiffs hands, as alleged In 
complaint —^Huels v General Elec 
Co, 46 A2d 664, 184 NJLaw li66 

(2) An employee gored by em¬ 
ployer's bull to recover from employ¬ 
er for mjunes was required to show 
that the bull was an animal possess¬ 
ing a vicious propensity of which 
the employer had actual or construc¬ 
tive knowledge and that injury was 
brought about by breach of some 
duty owed by the employer to the 
employee—^Hill v Moseley, 17 SE2d 
676, 220 NC 486 

Gross Biegljgenoe 

Tex—San Jaointo Bldg v. Washing¬ 
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ton. Civ App, 122 S W 2d 289, er¬ 
ror refused 

^teasonahlaness of preoantlons 
In action against employer for 
death of employee caused by explo¬ 
sion of dynamite, plaintiff was re¬ 
quired only to present the pertinent 
facts and place the situation before 
the jury, not to prove what consti¬ 
tuted reasonable means to locate un¬ 
exploded charges and to warn em¬ 
ployee—^L. E Whitham Const Co. 
v Remer, GCAOkl, 106 F.2d 871 
Duty to eriv* warning 
An employee suing employer for 
injuries allegedly resulting from em- 
ployei's negligence in failing to 
warn employee of the danger must 
prove existence of danger, employe 
er's actual or constructive knowl¬ 
edge of existence of risk, employee's 
ladE of knowledge of danger, and 
employer's actual or constructive 
knowledge of employee's lack of ap¬ 
preciation of danger—^Marsamck v. 
Luechtefeld, Mo App, 167 SW.2d 
537 

61. Minn—^Uggen v Bazllle^ 148 N. 
W 112, 128 Minn 97 

89 C J p 991 note 81 

62. U.S—^Aqua System v. Kodako- 
ski, CCA Canal Zone, 88 F2d 896 

Mo—Guthrie v Gillespie, 6 SW2d 
886, 819 Mo 1137—^Elmrick v City 
of Springfield, App, 110 S W 2d 
840. 

Wash—Gardner v. Seymour, 180 P. 
8d 664 

89 C J p 992 note 84 
Effect of statutory and constitution¬ 
al provisions on burden of proof 
see infra 8 502 

Presumption from existence of de¬ 
fect or mere happening of event 
see supra subdivision a (8) (b) of 
this section 

Res ipsa loquitur see supra subdivi¬ 
sion a (8) (c) of this section 

63. Cal—^Rannard v Lockheed Air¬ 
craft Corp, 167 P2d 1, 26 Cal 2d 
149 

64k. La —^Nations v Ludlngton, 

Wells & Van S<diaick Lumber Ca, 
68 So 267, 188 La 867, 48 L.R.A., 
NS, 581. AnnCaal916B 471 
89 C J p 999 nqte 11 

i66. Miss—James v Yazoo & M. V. 
R Co, 121 So 819, 168 Miss 776. 
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Under Federal Employer^ Liability Act and re^ 
lated statutes. In an action under the Federal Em¬ 
ployers’ Liabiliiy Act plaintiff has the burden of 
proving defendant’s negligence,5® even though the 


injured employee has been absolved of contributory 
negligence,B7 In other words, plaintiff must show 
that defendant was guilty of some breach of duty 
owed m respect of the matter charged as negli- 


96. us—^Tennant Y Peoija & P IT 
Ry Co, 64 set 409, 321 US 29. 
38 Li Ed 620. reheanngr denied 64 
set 610, 321 US 802, 88 L. Ed 
1089—^AtcluBon, T & S F Ry Co 
V. Saxon, Tex. 62 SOt 229, 284 U 
B 458, 76 L Ed 618-—Wolfe v Hen- 
wood, eCAAik, 162 F3d 998— 
Boston & M R R V Cabana, C C 
A Mass, 148 F2d 160, certiorari 
denied 66 8 Ct 1414, 325 US 873. 
89 LEd 1991—^Fantini v Readmff 
Co, CCANJ, 147 F2d 643. cer¬ 
tiorari denied 66 S Ct 1186, 826 
US 866, 89 LEd 1976—Barry v 
Reading Oo. CCANJ, 147 F2d 
129, certiorari denied i65 S Ct 912, 
824 U S 867, 89 L Ed 1422, rehear¬ 
ing denied 66 SCt 1022. 824 US 
891, 89 IiEd 1488—Atlantic Coast 
Line R Co. v Tiller, C C A Va . 142 
F 2d 718, reversed on other 
grounds 66 S Ct 421, 328 U S 674, 
89 L Ed. 466—^Mastrandrea v. 

Pennsylvania R Co, GCA Pa, 
182 F 2d 818—^Lukon v Pennsylva¬ 
nia R Co, CCA Pa, 131 F.2d 827 
—^Deera v Southern Pac Co, CC 
A Or, 128 F2d 488, certiorari de¬ 
nied (62 S Ct 916, 815 U S 819, 86 
LEd. 1217—Detroit, G H & M 
Ry Co V Maldonado, CCA Mich, 
69 F'2d 911—Holl v Southern Pac 
Co, DC Cal, 71 FSupp 21—Rau- 
denbush v. Baltimore & O R R, 
DC Pa. 88 FSupp 829—Ramsouer 
v Midland Valley R Co , D G Ark, 
44 F Supp. 528, reversed on other 
giounds 136 F2d 101—King v U 
S. DCNT., 22 F.Supp 993 

Ala —Southern Ry Co v Melton. 
198 So 688, 240 Ala 244—^Louis¬ 
ville & N R Co V Giiszard, 189 
So 208, 238 Ala 49, certiorari de¬ 
nied 60 set 140, 808 US 60S. 84 
LEd 604. 

Ariz—Southern Pac Co v Gastelum, 

288 P 719, 86 Arlz 106 

Ajk —Missouri Pac R Co v Da¬ 
vis. 186 5W2d 20, 208 Ark 86 
—^Missouri Pac R Go v Mont¬ 
gomery, 66 SW2d 68, 186 Ark 
687, certiorari denied 63 SCt 69U, 

289 US 747. 77 LEd 1403—St 
Louis-San Francisco Ry Co v 
Smith, 19 SW2d 1102, 179 Ark 
1016—^t Louis-San Francisco Ry 
Co V Pearson, 281 SW 910, 170 
Ark 842, certiorari denied 17 SCt 
101, 278 US. 711, 71 LEd 863. 

Cal —Gray v Southtim Pac Co, 146 
P 2d 661—Showalter v Western 
Pac R Co, 106 P2d 896, 16 Cal 
2d 4d0—Matthews v Atchison, T 
& S F Ry. Co, 129 P 8d 435, 64 
Cal App 2d 547—Matthews v 

Southern Pac. Co, 69 P 2d 830, 
116 Cal App 2d 36. 


Conn —Onofno v Palmer, 48 A 2d 
454, 132 Conn 267 

Ga—Southern Ry. Go v Bradshaw, 
37 SE2d 150. 78 GaApp 438— 
Louisville & N R Co V Rudder, 

147 SE 796. 89 GaApp 618 

Ill —^Avance v Thompson, 55 N E 2d 
67, 887 Ill 77, certiorari denied 66 
set 82, 828 US 768. 89 LEd 608 
—O'Brien v Chicago & N W Ry 
Co, 68 NE 2d 688, 329 Ill App 882 
—^Halloran v Chicago & N W Ry 
Co, 68 NE2d 670, 827 Ill App 217 

Iowa—^Hamilton v Chicago, B & Q 
R Co. 234 NW. 810. 211 Iowa 924 

Ky—^Louisville & N R Co v Stew¬ 
art, 142 SW2d 119, 283 Ky. 686 

La,—^Harris v Tazoo & M V R Co, 
App, 188 So 108 

Me —^Loring v Maine Cent R Co, 
162 A 627. 129 Me 869 

Mass —^Hietala v Boston & A R R, 
8 NE2d 3'77. '29!6 Mass 186, cei^ 
tioran denied Boston & Albany R 
Go V Hietala. 67 S Ct 116, 299 
US 689, 81 LEd 484—Shipp V 
Poston ft M. R R, 186 NS 653, 
288 Mass 26i6—Slamin v New 
York. N H ft H R Co, 186 K E i 
863, 282 Mass 590—Gnflln v New 
York. N H ft H R Co. 181 NE 
889. 279 Maas 511 

Miss—^New Orleans Great Northern 
R Co V Branton, 146 So 870, 
167 Miss 62, certiorari denied 64 
set 88, 290 US 667. 78 LEd 6?7 
—Mobile ft O R Co V Clay, 125 
So 819, 166 Miss 463. certiorari 
denied Clay v Mobile ft O R Co, 
61 S Ct 24, 282 U S 844, 76 L Ed 
749. 

Mo—Joice V Missoun-Kansas-Texas 
R Co, 189 SW2d 668, 364 Mo 
489. 161 ALR 888—Godsy v. 

Thompson, 179 SW2d 44, 862 Mo 
681, certiorari denied 65 SCt 48, 
828 U S 719, 89 L Ed 678—Barrett 

V St Louis Southwestern Ry Co, 

148 S W 2d 60—Carnahan v Mis- 
Boun-KansaB-Texas R Co, 88 S 
W 2d 1027, 888 Mo 23, certiorari 
denied 66 SCt 748, 298 US 664, 
80 LEd 1888—Carpenter v Wa^ 
bash Ry Go. 71 SW2d 1071, 335 
Mo ISO—^Brainard v Missouri Pac 
R Co. « SW2d 16, 819 Mo 890 
—Sweany v Wabash Ry Co, 80 B 
W 2d 816, 229 Mo App 398—Creigh¬ 
ton v Missouri Pac. R Co, 66 S 
W 2d 980, 229 Mo.App 826, certio¬ 
rari denied Missouri Pac R Co 

V Creighton, 66 SCt 70, 298 U 
S 558, 79 L Ed 659—Parker v St 
LouiB-San Francisco Ry Co, App, 
297 SW. 146. 

Neb —^Ellis v Union Pac R Co, 23 
N.W2d 806, 147 Neb 18 

N J —Cowdrick v Pennsylvania R 
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Co, 39 X3d 08. 132 NJLav 131. 
certiorari denied 65 S Ct 655, 82<8 
US 799, 89 LEd 637 

N Y —Sadowski v Long Island R 
Co, 65 NB2d 497. 292 NY 448— 
Clark v Delaware ft H R Cor¬ 
poration, 283 N Y S 739, 246 App 
Div 447—^Henry v Norton, 66 NY 
S 2d 817 

NC—Bme v. Powell. 1 SE2d 102, 
216 NC 6*7—Cole v Seaboard Air 
Line Ry Co, 164 SE 682, 199 N 
C 389, certiorari denied Seaboard 
Air Line Ry Co v Cole, 61 SCt 
182, 282 US 898, 76 LEd 791— 
Austin V Southern Ry Co, 148 S 
E 446, 197 NC 819 

Okl—Wiight V Atchison, T ft S 
F Ry Co, 88 P.2d 617, 170 Okl 

48 

Pa.—^Dawsod v. Reading Co, 142 A 
295, 298 Pa. 801, certiorari denied 

49 S Ct 28, 278 U S 628, 78 L Ed 
647—^Raftery v Pittsburgh ft W 
V Ry Co, 131 A. 470, 284 Pa 666, 

SC—Temple v. Atlantic Coast Line 
R Co, 168 5 E 644. 166 SC 201, 
reversed on other grounds 62 S Ct 
834, 285 US 148. 76 LEd 670 

Tex—Texas ft N O R Co v War¬ 
den, <78 SW.2d 164. 126 Tex. 193— 
Kansas City Southern Ry Co V. 
Chandler, Civ App. 192 SW2d 804. 
ref n r e—^Tye v Henwood, Civ 
App, 168 S W 2d 184, error refused 
—^Pans ft G N R Co. v StalEord. 
Civ App, 86 SW.2d 881, reversed 
on other grounds 58 S W 2d 1019 

Utah—^Pauly v McCarthy. 166 P2d 
601, 109 Utah 398, reversed on oth¬ 
er giounds 67 set 963, 830 US 
802, 91 L Ed 1261. 

Vt —^Bailey v Central Vermont R> , 
28 A 2d 639, 113 Vt 8, reversed on 
other grounds 63 SCt 1062, 819 
US 860. 87 LEd 1444, conformed 
to 86 A 2d 865, 118 Vt 433 

Va.—Beamer v. Virginian Ry Co. 
26 SE2d 43, 181 Va 660. certiorari 
denied 64 SCt 486, 321 US 763. 
88 L Ed 1060—Seaboard Air Line 
Ry Go. V De Loatch, 141 S E. 121, 
149 Va 838 

Wis—Schiefelbein v Chicago, M, 
St P a P. R Co, 265 NW. 386, 
221 WiB 36, certiorari denied Chi¬ 
cago, M St P. ft p R. Co v 
Schiefelbein, 67 SCt. 20, 299 US 
668, 81 L Ed 411'-~Rupert v Chica¬ 
go, M, St P. ft P R Co, 283 NW 
660, 202 WiB 668, certiorari denied 
61 set 488, 283 US 840, 75 LEd 
1451 

39 C J p 998 note 88 

67. U S.—^Bowser v. Baltimore ft O 
R Go, DC Pa., 55 FSupp 48, re¬ 
versed on other grounds* CCA, 
162 F3d 436. 
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gence.®* Since, as discussed supra subdivision a 
(2) of this section, no presumption of negligence 
ordinarily exists, negligence of the master must be 
affirmatively proved Where the action is predi¬ 
cated on a violation of the Federal Safety Appliance 
Act, proof of negligence on the part of the master 
is unnecessary,®® since a violation of the statute 
constitutes negligence per se.®i In an action under 
the Boiler Inspection Act plaintiff is not required 
to prove negligence in the sense of lack of care,®^ 
but merely the failure of the appliance causing the 
injury to function properly ®® 


(4) Cause of Inj’ury 

The plaintiff has the burden of proving the man¬ 
ner and immediate cause of the injury, and must also 
prove that the defendant's negligence was the proximate 
cause thereof; and the same burden rests on him in 
an action under the Federal Employers’ Liability Act. 

In an action against a master for injuries to a 
servant, plaintiff has the burden of proving the 
manner in which the injury occurred and the imme¬ 
diate cause which produced it ,®^ and, having 
proved defendant’s negligence, he has the further 
burden of proving that such negligence was the 
proximate cause of the injury®® in whole or m 


sa T7.S—^Baltimore & O R Go v 
Berry, Mo, 62 S Ct 510, 286 US 
272, 76 LBd 1098—^Edwarda v 

Baltimore & O R. Co, CCAIll, 
131 F 2d 366 

Ark —St Louia-San Francisco Ry 
Co V Rosers, 290 S W 74, 172 
Ark 608—St Louia-San Francisco 
Ry Co Y. Miller, 292 SW 986. 
173 Ark 697 

Cal —^MacDonnell v. Southern Pac 
Co . 62 P 2d 201, 17 Cal App 2d 432, 
ceitiorari denied Southern Pac Go 

V MacDonnell, 67 S Ct 790, 301 
U S 688, 81 L Ed. 1346 

Iowa ^Chilcote v. Chicago & X W 
R Co, 221 NW. 771, 206 Iowa 
1093 

Ky—^Louisville & N R Co v Stew¬ 
art, 142 SW2d 119, 288 Ky 685 

Mo—^Martin y. V7abash Ry Co, 30 
S W 2d 736—Sweany v Wabash 
Ry Co. 80 SW2d 216. 229 Mo 
App 393 

XC—^Potter Y Atlantic Coast Line 
R Co . 147 S F 698, 197 X C 17 

Wis —^Lind Y Chicago, M , St P. & 
P Ry Co, 256 XW 706, 216 Wis 
406. 

69. US —Philadelphia & R Ry Go 

V Thirouin, CCAXJ., 9 F2d 856, 
followed in Szcsepanski y Penn¬ 
sylvania R Co, 86 F2d 1022 

Cal —^Matthews v Southern Pac 
Co, 69 P 2d 220, 16 Cal App 2d 36 

X.J.—^Di Bernardo y. Delaware, L & 
W R Co.. 88 A.2d 823, 130 XJ 
Law 479 

NC—^McGraw v Southern Ry. Co, 
175 SE 286, 206 XC 878. 

GO. Cal—Leet y. Union Pac R Co, 
142 P 2d 87. 60 Cal App 2d 814 

Mo—Wild V Pitcairn, 149 SW2d 
800, 347 Mo 916, certiorari denied 
Pitcairn v. Wild, 62 SCt 72, 814 
US 688, 86 LEd 612 

61. US—Chicago. St P, M & O 
Ry Co Y Muldowney, GCAMinn, 
130 F2d 971, certiorari denied 68 
set 626, 317 US 700, 87 LEd 
660. 

US—^Fredericks y Ene R Co, 
CCAXY, 36 F2d 716 

Mo —Arnold y Alton R Co, 124 S 
W 2d 1092, 843 Mo 1049. 


63. Mo—^Arnold v. Alton R Co, 
supra 

64b U 6.—Wisconsin ft Arkansas 
Lumber Go y Ward, CCA Aik, 82 
F2d 974—^Murray y Carleton, D 
CMe, S3 F2d 966 

Ark—^Basye y Odom, 168 SW2d 
1092, 206 Ark 423 

Ky —^Hobson v Turner, 185 S W 2d 
650. 299 Ky 342—Fee's Adm'z y 
Mahan-Elliaon Coal Corporation, 
43 SW2d 681, 241 Ky 231—Royal 
Collieries Co y Wells, 276 SW 
516, 210 Ky 600 

Miss—Masonite Corp y Scruggs, 29 
So 2d 262—^Dr Pepper Bottling 
Co Y Oordy, 164 So 236, 174 Miss 
392 

Mo—Smith V Harbison-Walker Re¬ 
fractories Co, 100 SW2d 909, 340 
Mo 880—^Bennett y. Myres, App. 
21 SW2d 943 

XJ—^Huels V General Elec Co, 46 
A 2d 664, 184 XJ.Law 165 

Pa—^Keough y Markus. 178 A, 768, 
114 Pa Super 80 

39 CJ p 994 note 46 

65. US—Mescall y W. T. Grant 
Co, GCAInd, 188 F 2d 209, cei¬ 
tiorari demed 63 SCt 1176, 319 
US 769. 87 LEd 1711, rehearing 
denied 63 S Ct 1446, 320 U S 214, 
87 L Ed 1851—^Boal y Electric 
Storage Battery Co, CCAPa, 98 
F 2d 816—^HecimoYich v Wmston- 
Dear Const Co, CCAMo, 29 F 
2d 382—Chicago & K W Ry Co 

Y Payne, CCA.Neb, 8 F 2d 832 

Ark —^Basye y Odom, 168 S W 2d 

1092, 206 Ark 423—Tucker Duck ft 
Rubber Go y Harvey, 154 S W 2d 
828, 202 Ark 1033—Safeway Stores 
v Phelps. 146 SW2d 837, 201 Ark 
496—^Kroger Grocery ft Baking Co 

Y Kennedy, 136 SW2d 470, 199 

Ark 914—Southern Lumber Go y 
Downey, 64 SW2d 662, 188 Ark 
1167—^Williams Bros, v Witt, 48 
SW2d 287, 184 Ark 606—J E 
Parham Const Co y Parker, 87 S 
W2d 879, 183 Ark 678—Mosley y 
Raines. 37 SW2d 78, 183 Ark 569 
—^Rice & Holiman y Henderson, 85 
SW2d 1016, 183 Ark 355—Wheel¬ 
er Y Ellis, 86 S W 2d 64, 188 Ark 
188—^Booth ft Flinn Co y. Pearsall, 
83 S W 2d 404, 182 Ark. 864— 

71 


Cleaver v Bert Johnson Orchards, 
298 SW 1016, 176 Ark 223 
Colo—^Denver ft S. L Ry. Co v 
Mullen. 279 P 49, 86 Colo 169 
Ky —Johnson’s Adm’r v Harlan 
Ridgeway Crown Mining Co, 146 
SW3d 89, 284 Ky 403—^Magness' 
Adm’x Y Hutchinson, 117 S W 2d 
1041. 274 Ky 236—Elcomb Coal Co. 

Y Grab’s Adm’x, 116 SW2d 1066, 
273 Ky 230—Southern Mining Co. 

Y Saylor, 96 SW2d 286, 264 Ky. 
666—Codell Const Co. v White, 
66 SW2d 690, 251 Ky 674—High 
Splint Coal Co v Baker, 67 S W 2d 
60, 247 Ky 426—Fee’s Adm’x y 
Mahan-Ellison Coal Corporation, 
48 SW2d 681, 241 Ky. 231—Crouch 
v Xoland. 88 S.W2d 471, 288 Ky. 
676—^High Splmt Coal Co v Bai¬ 
ley's Adm’r, 37 S.W2d 22. 238 Ky 
217—^Kelly & Shields v Miller, 38 
S W 2d 662, 236 Ky 698—Brooks v 
Louisville ft X R Co, 26 SW 2d 
623, 233 Ky 666—^Faulkner v Gat- 
lift Coal Co, 15 SW 2d 236, 228 Ky 
879—^Xugent Sand Co v Howard, 
11 SW2d 985, 227 Ky 91 

Me—^Lonng v. Marne Cent R Co., 
152 A 527. 129 Me 3C9 
Miss—Masonite Corp. v Sciuggs, 29 
So 3d 262—Crosby y Burge, 1 So. 
2d 604, 190 Miss 739 
Mo—Cain v Humes-Deal Co, 49 S. 
W2d 90, 829 Mo 1107—GrindstaTT 
v J Goldberg ft Sons Stiuctural 
Steel Co. 40 SW3d 702. 328 Mo 
72—Sabol v, St. Louis Cooperage 
Co, 382 S.W 426, 813 Mo 627— 
Head v M E Leming Lumber Co, 
281 SW 441—State ex rel Bot'iing 
Y. Cox, 276 SW 869, 310 Mo 367 
—^Emnck v City of Springfleld, 
App, no SW2d 840 
XT—Schein y Feder, 278 XTS 
653, 154 Misc 830. 

Ohio—^Hilleaxy v Bromley. 61 XE 
2d 781, reversed on other grounds 
64 XE2d 832, 146 Ohio St 212. 

Okl—Oklahoma Gbjs & Electric Co. 
v Oliphant, 46 P2d 1077, 172 Okl 
636—Willaman v City of Falrview, 
11 P 2d 458, 167 Okl 289. 

Pa—Keough v. Markus, 178 A. 768, 
114 Pa.Super 80 

Tex —^Railway Express Agency v 
Robinson, Civ App., 162 S W.3d 984, 



§ 501 


MASTER AND SERVANT 


67 C.J.S. 


part-®® Plaintiff is not required, however, to point 
out the precise ultimate act or omission which 
caused the accident®'^ or to negative every other 
possible cause other than defendant’s negligence,®® 
but if It appears that the injury complained of may 
with equal likelihood have resulted from one of two 
or more causes, for one of which, and not the other, 
defendant is liable, plaintiff must show with reason¬ 
able certainty that the cause for which defendant is 
liable produced the result.®® 

If plamtifTs evidence of cause establishes a prima 
facie case of negligence, the burden shifts to de¬ 
fendant to offer a reasonable explanation of the 
cause of the accident 7® Thus where, by application 
of the doctrine of res ipsa loquitur, discussed supra 
subdivision a (3) (c) of this section, plaintiff shows 


prima facie that the injuries were caused by de¬ 
fendant’s negligence, the burden is cast on defend¬ 
ant to show some other explanation of how the ac¬ 
cident was caused at least equally conceivable and 
consistent with the proved and admitted facts 
and this burden is not satisfied by mere proof of 
other probable causes and of the good condition of 
the instrumentality causing the injury.^® Where 
the action is brought under a state employers’ lia¬ 
bility act, plaintiff must show that the proximate 
cause of the injury was within the statute.^® 

In an action under the Federal Employer^ Lia¬ 
bility Act the burden is on plaintiff to show that de¬ 
fendants’ negligence was, in whole or in part,^® 
the proximate cause of the injury or, as it is 
sometimes stated, plaintiff must show the causal 


error refused—^Fort Worth & D C 
Ry. Co V. Rowe, CivApp, 69 S.W. 
2d 169 

Wash.—^Kantonen v Braley Motor 
Go. 80 P2d 245. 176 Wash 677. ^ 
39 C J p 991 note 83 
"The establishment of a Juridical 
connection between the master’s negr- 
liffenoe and the injury beins one of 
the essential prerequisites to the 
maintenance of the action, the bur¬ 
den of proving that there was such 
a connection rests on the plaintiff ’’ 
—Gardner v. Seymour, 180 P2d 664, 
670, 27 Wash 2d 802. 

Aetloitable aegUgenoe 

In servant's personal Injury action 
against master, servant had burden 
of proving actionable negligence, 
which involves not only failure to 
exercise due care but the causative 
relation of such failure to the in¬ 
jury—^Thomson v Pennsylvania R. 
Co, CCA Ohio, 88 F.2d 148. 

ea. Ky—^Wilder’s Adm’r v South¬ 
ern Mining Go., 96 SW2d 486, 266 
Ky 219. 

OoBoiirroBoe with other cause 
In order to Justify recovery, it 
must be shown that employer’s neg¬ 
ligence concurred with lightning, 
which passed over employer’s wires 
and caused employee’s death.—Grant 
V. Libby, McNeill & Libby, 295 P. 
139, 160 Wash. 188 

67. Mass—^Ridge v. Boston EL R 
Co., 100 NE 667, 218 Mass 460 
39 C J p 994 notes 47, 48 [a] 

Biseasa peouUac to emploaniieat 
In employee’s action against em¬ 
ployer for damages resulting from 
an occupational disease. In absence 
of evidence that disease was ac¬ 
quired in the employment, it must be 
shown that disease is peculiar or 
Incident to the woric in which em 
ployee was engaged —Wommack v 
Orr, 176 SW2d 477, 852 Mo. 113—■ 
Wolf V. Mallmckrodt Chemical 
Works, 81 S.W.2d 328. 836 Mo 746. 


68i Wash—^Kantonen v Braley Mo¬ 
tor Co, 80 P 2d 246. 176 Wash 677 
—St Germain v. Potlach Lumber 
Co, 186 P 804, 76 Wash. 102 

66. Mo—^Hhmilton v St Louls-San 
Frandsco Ry Co, App, 279 SW 
177—^Pronnecke v Westliche Post 
Pub Go, 291 SW. 189, 220 Mo 
App. 640. 

89 C J. p 998 note 85 

TO, Wash —Rosellmi v Salsich 
Lumber Co. 128 P. 218, 71 Wash. 
208 

71. Iowa —^Paulson v Bettendorf 
Axle Ca, 125 NW. 174, 146 Iowa 
899 

78. Mo—Stroud v. Booth Cold Stor¬ 
age Co, APP, 286 S W 166 

73. Or—^Barker v Portland Trac¬ 
tion Co, 178 P2d 288, rehearing 
denied 178 P 2d 706—^Fitzgerald v 
Oregon-Washington R & Nav. Co, 
16 P2d 27, 141 Or. 1. 

74b US —Tennant v Peoria & P U 
Ry Co. Ill. 64 set 409, 821 US 
29, 88 LFd. 620, rehearing denied 
64 S Ct 610, 821 U S 802, 88 L Ed 
1089—Wolfe V Henwood, CCA 
Ark, 162 F2d 998—Chicago, St P, 
M & O R Co V Arnold, CCA 
Minn., 160 F 2d 1002—Boston & M 
R R V Cabana, CCJ^-Mass, 148 
F2d 160, certioran demed 66 SCt 
1414, 826 ITS. 878, 88 LEd 1991— 
Atlantic Coast Line R Co v Til¬ 
ler, CCAVa, 142 F2d 718, re¬ 
versed on other grounds 66 SCt 
421, 828 US 674, 89 LEd 466— 
Edwards v Baltimore & O R Co, 
CCAIll, 181 F2d 866. 

4rk—^Missouri Pac R Co v. Remel, 
48 SW2d 648, 185 Ark 598. certio¬ 
rari denied 68 S Ct 86, 287 U S 684, 
77 LEd. 660 

Cal—Gray v. Southern Pac Co, 146 
P 2d 661, 28 Cal 2d 682 

111 —O’Bnen v Chicago ft N. W Ry 
Co, 68 NE2d 638, 329 Ill App 882 
—^Halloran v. Chicago ft N W Ry 

72 


Co. 68 NE8d 670, 827 HI App 
217 

Mass —^Hietala v Boston ft A R. R, 
8 NE2d 877. 296 Mass 186, cer¬ 
tiorari denied Boeton ft Albany R 
Co V Hietala, 67 SCt 116, 299 U. 
S 689, 81 LEd 484 

Mo—Joice V Missouri-Kansas-Texas 
R Co, 189 SW2d 668, 864 Mo. 
489, 161 ALR 883—Godey v. 
Thompson, 179 SW2d 44, 852 Mo 
681, certioran denied 65 SCt 48. 
328 US 719, 89 LEd 678—Bar¬ 
rett V St Louis Southwestern Ry 
Co, 148 SW2d 60—Young v 
Wheelook, 64 SW2d 960, 883 Mo. 
992, certioran denied Wheelock v 
Young, 64 set 627, 291 US. 676, 
78 LEd 1064 

Tex—^Kansas City Southern Ry. Co. 

V Chandler, Civ App.. 192 SW2d 
804, refused no reversible error— 
Pane ft G N R Co v Stafford, 
Civ.App, 86 SW2d 331, reversed 
on other grounds. Com App. 63 S 
W2d 1019. 

76b US—^New York Cent R Co v 
Ambrose, NJ, 60 SCt 198. 280 
US 486, 74 LEd 662—Delaware, 
L & W. R. Co V Koske, NJ, 49 
set 202, 279 US 7. 73 LEd 678 
—Wolfe V Henwood, CO A Ark, 
162 F.2d 998—Chicago, St P., M 
ft 0 R Co V. Arnold, CCA Minn., 
160 F3d 1002—Fantini v. Reading 
Co, CCANJ, 147 F2d 648, cer¬ 
tioran denied 65 SCt 1186. 836 U. 
S. 866, 89 LEd 1976—^Mastrandrea 

V Pennsylvania R Co, CCA Pa., 
182 F2d 818—^Deere v Southern 
Pac. Go, CaA.Or. 123 F2d 438. 
certioran denied 62 SCt 916, 815 
TJS 819, 86 LEd 1217—Detroit 
G H ft M Ry. Co v. Maldonado, 
CCAMich, 69 F2d 911—Rauden- 
buBh V. Baltimore ft O. R. R , D C 
Pa, 68 FSupp 329 

4Ja—^Atlantic Coast Line R. Co v 
Wethenngton. 16 So.2d 720. 245 
Ala 813. 

\rk—^Missoun Pac R. Co v. Mont¬ 
gomery, 65 S.W2d 68, 188 Ark. 687, 
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connection between defendant's negligence and the 
injury^® Where the accident may have resulted 
from one of two or more possible causeSi for one 
of which, and not the other, defendant is liable, 
plaintiff must show that the cause for which defend¬ 
ant IS liable produced the result.77 Plaintiff also 
has the burden of proving the manner and the prox¬ 
imate physical cause of the mjury,78 although, apart 
from the necessity of showing defendant's negli¬ 
gence, he IS not required to prove the precise ulti¬ 
mate cause thereof If, under the doctrme of res 
ipsa loquitur, the evidence establishes prima facie 
that the injury was caused by defendant’s negli¬ 
gence, the burden rests on defendant to show that 
some other agency was the proximate cause of the 
injury 

In an action under the Boiler Inspection Act the 


burden is on plaintiff to prove that defendant’s 
wrongful act or omission was the proximate cause 
of the inj‘ury®^ 

(S) Condition of Equipment or Place of 
Work 

Generally the plaintiff has the burden of proving the 
defective or dangerous condition of equipment or place 
of work alleged to have caused the injury, that the de¬ 
fendant was negligent m causing or permitting such 
condition to exist, and that such negl'gence was the 
proximate cause of the injury; and in an action pred¬ 
icated on a Violation of the Federal Safety Appliance 
Act the plaintiff rmist prove the violation. 

WTiere the action is to recover for an injury or 
death caused by reason of a defective machine or 
appliance, or an unsafe place of work, the burden 
is on plaintiff to prove that such defect or danger 
existed.®* He must further prove defendant’s neg- 


certiorari denied 53 B.C1 600. 289 
US. 747, 77 LEd 1498—Mosley v 
Raines, 87 S.W2d 78. 183 Ark 669 
—St Louis-San FraoioiBco Ry Go 
V Smith, 19 SW2d 1102. 179 Ark 
1015 

Ga—Southern Ry Co v Bradshaw. 
37 SE2d 160, 78 GaApp 438— 
Louisville & N R Co V Rudder, 
147 SE 796. 39 GaApp 618 
Ill—^Avance v Thompson, 66 NE2d 
57, 887 Ill 77, certiorari denied 66 
set 82, 823 US 763. 89 LEd. 603 
—Robertson v Louisville & N R 
Co, 63 NE2d 608, 827 111 App 44. 
Iowa—Hamilton v Chicago, B & Q 
R Co, 284 N.W. 810, 211 Iowa 
924 

La —Hams v Tasoo & M V R Co, 
App. 188 So 108—^Burmaster v 
Texas & P M P Terminal R of 
New Orleans, 6 La App 778 
Me—Lonnff v Maine Cent. R Co., 
162 A 627, 129 Me 869 
Miss—New Orleans Great Northern 
R Co V. Branton, 146 So. 870. 167 
Miss 52, certiorari denied 64 S Ct 
88, 290 US. 667, 78 LEd. 677 
Mo —Camahafi v Missoun-Kansas- 
Texas R Co, 88 SW.8d 1027, 888 
Mo 28, certiorari denied 66 S Ct. 
748, 298 US 664, 80 LEd. 1888— 
Carpenter v Wabash Ry Co, 71 S 
W.2d 1071, 836 Mo 130—Martin v 
Wabash Ry Co, 80 S.W2d 736— 
Brainard v Missouri Pac R Co, 
6 SW.2d 15. 819 Mo 890—Sweany 
▼ Wabash Ry. Co. 80 SW2d 216, 
229 Mo. App. 898—Creighton v 
Missouri Pac. R. Co., 66 SW8d 
980, 229 Mo App 825, certiorari de¬ 
nied Missouri Pao R. Co. v 
Creighton, 66 S Ct. 70, 298 U.S 668, 
79 LEd 669. 

N’T.—Cowdnek v Pennsylvania R. 
Co. 89 A2d 98, 182 NJLaw 181, 
certiorari denied 65 SCt 566, 828 
US 799, 89 LEd. 687. 

NT T.—Sadowski v. Long Island R. 


Co, 66 NE 2d 497. 292 NY 448— 
Henry v Norton, 66 N T.S 2d 317. 
N C —^McGraw v Southern Ry Co , 
175 SE 286, 206 NC 878 
N D —Cunningham v. Great North¬ 
ern Ry Co, 14 NW8d 768. 78 N 
D 816 

Okl—^Wright V. Atchison, T & S F 
Ry Co, 88 P2d 617, 170 Okl. 48 
Pa—^Dawson v Reading Co, 142 A 
296, 293 Pa 801, certiorari denied 
49 set 28, 278 US 628, 78 LEd 
647. 

Tex—Texas A N O R Co v War¬ 
den, 78 SW2d 164, 126 Tex 193 
—Tye V Henwood, Civ App, 168 
SW2d 184, error refused. 

Wis—^Rupert v Chicago, M, St P 
& F R Co, 282 NW 650, 202 Wis 
668, certiorari denied 51 S Ct 488. 

283 US 840, 76 LEd. 1451 
89 C J p 994 note 89 

Although oontributoxy aegligeaoe 
la no defense under the statute, but 
operates only to reduce damages, 
plaintiff is nevertheless hound to 
prove defendant's negligence as the 
proximate cause of the injury 
Conn—Onofk^o v. Palmer, 48 A.2d 
454, 182 Conn 257 

Oa—^Louisville & N R Co. v Kemp, 
79 S E 568, 140 Ga 667. 

Ill —Huff V. Illmois Cent R. Co , 199 
NE 116, 862 Ill 96 
Mp—Gkidsy V Thompson, 179 SW 
2d 44, 362 Mo. 681, certiorari de¬ 
nied 66 set. 48. 828 US 719, 89 
LEd 678 

76. US—^Atchison, T & S F. Ry 
Co V. Saxon, Tex, 6>2 SCt. 229, 

284 US 468, 76 LEd. 897. 

Mo —Camaham v Missoun-Kansas- 
Texas R Co. 88 SW.2d 1027, 838 
Mo 28, certiorari denied 66 S Ct ' 
748, 298 US 664, 80 LEd 1888 
Neb—^Elhs v Union Pac. R Co, 22 
NW2d 806, 147 Neb 18. reversed 
on other grounds 67 SCt 698, 829 
U.S 649, 91 L Ed 672. 

NY—Heoly v Erie R. Co, 180 NE 

73 


888, 269 NY. 40, certiorari denied 
Ene R Co V Healy, 53 SCt 81, 
287 US 628. 77 LEd 645 

77. Ala—Atlantic Coast Line R Co 
v Wetherington, 16 So 2d 720, 246 
Ala 818 

78. Cal—Prichard v Southern Pao 
Co. 61 P2d 426, 9 Cal App 2d 701 

Iowa —^McGlary v. Great Northern 
Ry Co, 227 NW 646, 200 Iowa 67. 
Ky—^Hobson v Turner, 186 SW.2d 
660. 299 Ky 842. 

78. Pa—Carmont v Ene R. Co, 114 
A 621, 271 Pa 122. 

89 C J. p 994 note 58 
80 l Mo—^Whitaker v. Pitcairn, 174 
S W 2d 168, 851 Mo. 848. 

Oauae of coal fallliig 
In action against railroad company 
under act for injuries to night 
watchman on damaged bndge when 
struck by piece of coal fallmg from 
tender of freight tram engine, burden 
was not on plamtiff to explain with 
minute detail particular motion or 
jolt of train which caused such piece 
to fall—^Missouri Pac R. Co v. Wi¬ 
ley, 140 SW2d 676, 200 Ark. 674, 
dissenting opinion, 142 SW2d 944, 
200 Ark. 674, certiorari denied 
Thompson v Wiley, 61 SCt. 66, 811 
U S 684, 85 L.Ed. 442, rehearing da¬ 
rned 61 S Ct 170, 811 U S 728, 86 L 
Ed 474 

8L Mo —Arnold v. Alton R Co, 124 
SW.2d 1092, 848 Mo. 1049 
Failure to obey law 
Railroad's liability for injury to 
engineer m explosion of locomotive 
boiler required proof that failure to 
obey law was proximate cause of In¬ 
jury—Chesapeake A O. Ry. Co. v. 
Wells, CCAOhio, 48 F.2d 261, cer¬ 
tiorari denied Wells v. Chesapeake 
A O, Ry. Co. 62 SCt. 22, 284 n.& 
641, 76 LEd. 646 

80. U.S—Southern R. Co. v. Stew¬ 
art, CCA.MO, 116 F.2d 817, modi- 
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ligence in so furnishing, or permitting or requiring 
the use of, a defective or unsafe tool or appliance^^ 
or machine,®* or in failing to keep a tool or appli¬ 
ance in a reasonably safe condition,8® or in provid¬ 
ing plaintiff with a dangerous place to work or fail¬ 
ing to provide him with a reasonably safe one®* 
It has been held that if an injury is shown to have 
resulted from an unsafe place a prima faae case of 
negligence is made out against the master,®^ requir¬ 


ing the master to exculpate himself;®® but proof of 
the mere happening of the accident and the result¬ 
ing injury does not establish a breach of the mas¬ 
ter’s duty to provide reasonably safe appliances or 
place of work 8® 

It has generally been held that plaintiff has the 
burden of proving actual or constructive knowledge 
of the master of a defect in a tool, appliance, or ma¬ 
chine by which the servant was injured,®® or that 


fled on other errounda 119 F2d 86, 
reversed on other s^ounda Stew¬ 
art v Southern Ry Go, 62 S Ct 
616, 316 US 283, 86 LEd 849 
Ark—^Pekin Wood Products Co v 
Burkhardt. 96 SW2d 776, 192 Ark 
1025—^Rlce & Holixnan v Hender¬ 
son, 36 SW2d 1016, 183 Ark. 866 
Lia—^Fontenot v Raftery, App, 14 
So 2d 77. 

Miss —^Dr Pepper Bottlingr Co v 
Oordy, 164 So 236, 174 Miaa 392 
—Gulfport Creosoting Co v 

White, 167 So 86, 171 Miss 127 
Mo—^Bmnck v City of Springfield, 
App., 110 SW2d 840 
Ohio —^zpus JTuis oitad In Hilleary 
V Bromley, App, 61 HE 2d 731, 
736, reversed on other grounds 64 
NE2d 832, 146 Ohio St 212 
Va.—Stevens v Mirakian, 12 S E 2d 
780, 177 Va. 123 

89 C J. p 996 note 69 [al, p 996 note 
62 [a]. 

Pavtloulani of defect 
In order to support the burden of 
proving the nature of the defect, 
plaintiff must show the particulars 
in point of fact which rendered the 
inatrumenta'ity defective —J W 
Sanders Cotton Mill v Moody, 196 
Bo 688, 189 Miss 284 

Defeot In ladspandent unit 

When the defect allegedly causing 
the Injury to an employee is an in¬ 
dependent unit in a machine and 
when the injurious unit acted mde- 
pendently of other units of the ma¬ 
chine and of all other machines 
thereabout, the defect must be 
proved to have existed m that umt, 
and not that there were defects in 
other units either of the same ma- 
chme or in other machines, although 
of like kind—J. W Sanders Cotton 
Mill V. Moody, supra 

Change of condition 
In a suit for the wrongful death 
of a street car company employee 
while repairing a trolley wire lead¬ 
ing from the roof of a street car, 
plaintiff was not required to show 
whether anything had happened 
which was likely to change the con¬ 
dition of the roof between the tune 
it was repaired by the employee and 
the time of the accident, smoe the 
conditions to which the car was ex¬ 
posed in the Interval were m the ex¬ 
clusive knowledge of defendant — 


I Faubion v Kansas City Public Serv- 
ice Co, Mo App, 22 SW2d 897 
83. U S —Southern R Co v Stew¬ 
art, CCA Mo. 115 F3d 317. modi¬ 
fied on other grounds 119 F 2d 85, 
reversed on other grounds Stewart 
V Southern Ry. Co, 62 SCt 616, 
316 US 283, 86 LEd 849 
Ark —^Pekin Wood Products Co v 
Burkhardt, 96 SW2d 776, 192 Ark 
1026—Chapman v. Henderson, 67 
SW2d 670, 188 Ark 714 
Mass —^Mucha v Horlheastem 
Crushed Stone Co., 80 NE2d 870, 
307 Mass 692 

Mias—^Masomte Corp v Scruggs, 29 
So 2d 262. 

Mo—Emnck v City of Springfield, 
App, 110 SW2d 840—^Tashman v 
Republic Metal & Rubber Co, 
App, 285 SW. 109 
Okl—McCracken v Franco-Dominion 
Development Corporation, 117 P2d 
185, 189 Okl 364 

Pa—Harts v Schafer, 164 A. 718, 
SOS Pa 449 

Tenn —^Louisville & N R Co v 
Jadmon, 3 Tenn App 463 
89 C J p 996 notes 69, 60. 

84- Fa—^Hartz v Schafer, 164 A. 

718, 308 Pa. 449 
89 C J p 996 note 61. 

85. Mont —^Masich v. American 

Smelting & Refining Co, 113 P. 
764, 44 Mont. 36 

Tenn —^Louisville & H R Co. v. 

Jackson, 8 Tenn App 468 
86- U S —^Mescall v W T Grant 
Co, CCAInd, 188 F.2d 209, cer¬ 
tiorari denied 68 SCt 1176, 819 
U S. 769, 87 L Ed 1711, rehecuring 
denied 68 SCt 1446, 820 U.S. 214, 
87 LEd 1861. 

Ark—Basye v. Odom. 168 S.W 2d 
1092, 206 Ark 423—Tucker Duck & 
Rubber Co v Harvey, 164 SW*2d 
828, 202 Ark 1088—Chapman v 
Henderson, 67 BW2d 570. 188 Ark 
714 

B[y—^Burk Hollow Coal Co v Mc- 
Culley’B Adm'r, 161 S W 8d 622, 290 
Ky 436 

La—^Fontenot v. Raftery, App, 14 
So 2d 77 

Mans —^Deignan v Lubarsky, 68 N.E 
2d 676, 318 Mass 661 
Mo—^Tashman v Republic Metal & 
Rubber Co, App, 286 SW 109 
N'T—Johnson v Johnson, 292 NT 
S 921, 249 AppDiv 869 
Ohio —Shoemaker v Electee Auto- | 

74 


Lite Co, 41 NE2d 433, 69 Ohio 
App 169 

Va—^Lough V Lyon, Inc, 190 SE 
290. 168 Va 186 
39 CJ p 996 note 63 
Snffleienoy of preoautions 

(1) In action against employer for 
death of employee caused by explo¬ 
sion of dynamite, plaintiff was re¬ 
quired only to present the pertinent 
facts and place the situation before 
the Jury, not to prove what consti¬ 
tuted reasonable means to locate un¬ 
exploded charges and to warn em¬ 
ployee—L E Whitham Const Co v 
Remer, C C A Okl, 106 F 2d S71. 

(2) On the other hand, it has been 
held, m a common-law action by em¬ 
ployee against employer for injuries 
to lungs caused by chromic acid 
fumes sustained as result of em¬ 
ployer's alleged negligence m not 
maintaining a safe place to work 
that in absence of evidence indicat¬ 
ing the usual safeguards of the in¬ 
dustry employee could not recover— 
Shoemaker v Electric Auto-Lite Co, 
41 NE2d 483, 69 Ohio App 169 
Dsfeotiva material 

In carpenter's common-law action 
against employer for negligence re¬ 
sulting in carpenter being injured 
when defective plank in floor of 
staging on which carpenter was 
working broke, where employer had 
furnished material with which stag¬ 
ing was constructed by carpenter, 
carpenter had burden of showing a 
breach of duty on employer's part 
with respect to furmshing a suffi¬ 
cient and suitable supply of planks 
for erection of staging—^Ireland v 
E J Finney, Inc, 18 A.2d 760, 91 
NH. 828 

87. SC—^Bunch v. Americain Cigar 
Co., 119 S E 828, 126 S C 824 

89 CJ p 996 note 64 

88. SC—Davis V. Atlantic Coast 
Lme R Co., 147 SE 834, 150 SC 
180, reversed on other grounds At¬ 
lantic Coast Line R Co v. Davis, 
49 set 210, 279 US 84. 78 LEd 
601. 

89. Mich—^Muchler v. Johnson, 273 
N.W. 794, 280 Mich. 627. 

80. U S —Southern R Co. v. Stew¬ 
art, C.CAMO, 116 F2d 817, modi¬ 
fied on other grounds 119 F2d 86, 
reversed on other grounds Stewart 
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It was not carefully prepared and manufactured, 
or that the place of work was unsafe but in at 
least one jurisdiction it has been held that the bur¬ 
den IS on defendant to show that he did not know, 
and could not have known by the exercise of due 
diligence, that the instrumentality was defective®* 
Where the employer seeks to avoid liability on the 
ground that the employee had accepted a delegation 
of the duty to construct a safety appliance, the em¬ 
ployer has the burden of showing such delegation 
he must show that negotiations with respect to such 
delegation had passed the permissive stage and that 
the employee had actually contracted to construct 
such appliance On the other hand, it has been 
held that the burden is on the servant, suing for in- 
j‘uries caused by his defective construction of tem¬ 
porary appliances for particular work, to adduce 


evidence from which the master's obligation to fur¬ 
nish such instrumentality in a completed state is 
reasonably inferable 

Plaintiff also has the burden of provjng that such 
negligence on defendant’s part v as the proximate 
cause of the injury alleged, whether arising from 
defects in appliances,®"^ or machinery,®* or the place 
of work.®® 

Under Federal Employers^ Liability Act and re¬ 
lated staUttes. In an action under the Federal Em¬ 
ployers’ Liability Act to recover for injuries on the 
theory that the place of work was unsafe, the bur¬ 
den is on plaintiff to show that the place of work 
was unsafe as a result of the negligent failure of de¬ 
fendant to do its duty with respect thereto^ and 
that such negligence was in whole or in part the 


V Southern Ry. Co. 62 S Ct <16. 
316 US 283, 86 L.Ed 849 

Ark —Pekin Wood Products Co v 
Burkhardt, 96 S W 2d 776, 192 Ark 
1026—^Rice & Holiman v Hender¬ 
son, 35 SW2d 1016, 183 Ark 365— 
International Harvester Co of 
America v Hawkins, 24 S W.2d 
340, 180 Ark 1066 

Iowa—^Degner ▼. Anderson, 239 N 
W 790. 213 Iowa 688 
XjBl —^Fontenot v Rafteryi App, 14 
So 2d 77. 

Miss —Gulfport Oreosoting Co v 
White. 167 So 86, 171 Miss 127 
Ohio —Oozpns Juris cited In Hilleary 

V Bromley, App, 61 NHSd 731. 
736, reversed on other grounds 64 
N E 2d 832, 146 Ohio St. 212 

Va—Stevens v Mlrakian, 12 S E 2d 
780, 177 Va 123 
90 CJ p 995 notes 66. 60 fa]. 
Ability to aJicaitala 

Where plaintiff does not claim that 
defendant had actual knowledge of 
the defect, he must prove that the 
defect could have been ascertained 
by defendant by a reasonably careful 
inspection 

US—Chicago. M, St P A P R Co 

V Gilbert, CCA Mont, 87 F 2d 
282 

Md—MeVey v Gerrald. 192 A. 789, 
172 Md 606 

Miss—J W Sanders Cotton Mill v 
Moody, 196 So 683, 189 Miss 284 
—^Dr Pepper Bottling Co v Gor- 
dy, 164 So 236, 174 Miee 392 
Mo —Schneider v Pevely Dairy Co , 
40 S W 2d 647, 328 Mo 301 
91. NH—Sanborn v Boston & M 
R Co, 86 A 167, 76 NH 623 
39 C J P 996 note 67 
98 . Ark—^International Harvester 

Co of America, v Hawkins, 24 S 
W2d 340, 180 Ark. 1066. 

39 C J p 996 note 63 [b] 

Where defendant violated statute 
Employer was bound to know uf 
statutory duty to provide exhaust 


fans to carry off dust from dust-cre- 
iting machinery, and that failure tr 
oeztorm such duty would constitutf 
negligence per se for which it was 
bound to respond in damages if em- 
olo^ ee was injured thereby, hence 
employer could not urge a failure of 
proof that it had knowledge that em¬ 
ployee was being exposed to silicosis 
In course of his employment, and 
that without such knowledge there 
could be no negligence in so expos¬ 
ing employee—^Dalton Foundries v 
Jefferies, 61 NE2d 13, 114 Ind App 
271, followed in Dalton Foundries 
V Dean, 51 NE2d 397, 114 Ind App 
289 

S3. SC—^Leslie v Southern Paving 
Const Co, 169 SE 139, 169 SC 
414 

39 C J p 996 note 61 [e] (2) 

Proof of injury by reason of failure 
of machinery or appliance as not 
raising presumption of negligence 
see supia subdivision a (3) (b) of 
this section 

9A US —Kunschman v. U. S, CC 
ANT, 64 P3d 987 
Miss —^E Li Bruce Co v Brogan, 
166 So 350. 175 Miss 208 
95. Miss—^E Li Bruce Co v. Bro¬ 
gan, supra. 

90. NH—^Mclntyie v Mclntyie, 171 
A 329, 86 N H 479 

97. Miss—^Dr Pepper Bottling Co. 
V Gordy. 161 So 236, 174 Miss 
392 

Mo —^Fischer v. City of Cape Girar¬ 
deau. 131 SW'’3d 521. 346 Mo 122 
NT—Schein v Feder, 278 NTS 
663, 164 Misc 830 
39 C J. p 997 note 66 
Burden ot provmg negligence as 
proximate cause generally see su¬ 
pra subdivision b (4) of this sec¬ 
tion 

08L US —Carnegie Steel Co. v. By¬ 
ers, Ohio, 149 F. 667, 82 CCA 
116, 8 LiRA,NS, 677. 

75 


Ala—Caldwell-Watson Fdy A Ma¬ 
chine Co v Watson, 62 So 859. 
183 Ala 326—Louisville & N R 
Co V Lowe, 48 So 99. 158 Ala 391. 
Iowa—^Degner v Anderson, 239 N. 

W 790, 213 Iowa 688 
Miss—J W Sanders Cotton Mill v. 

Moody, 196 So 683. 189 Miss 284 
WVa—^Vance v Virginia Pocahon¬ 
tas Coal Co , 82 S E 1081, 74 W.Va. 
728 

99. U S —Mescall v W T Grant 
Co, CCA Ind, 133 F2d 209, cer¬ 
tiorari denied 63 S Ct 1176, 319 U. 
S 759, 87 LEd 1711, rehearing de¬ 
nied 63 set 1445, 320 US 2X4, 87 
LEd 1851—GfUeota v U S Gyp¬ 
sum Co, CCANT, 123 F 2d 947, 
certiorari denied U S Gypsum Co 

V Galeola. 62 S Ct 798. 315 US. 
813, 86 LEd 1211 

Aik—Tucker Duck A Rubber Co v. 
Harvey. 164 SW2d 828, 202 Ark. 
1033—Chapman v Henderson, 67 
SW2d 670, 188 Ark 714 
Ky—^Buik Hollow Coal Co v Mc- 
Culley's Adm'r, 161 SW3d 622, 
290 Hy 436—Gunn Coal Mining 
Co V Wilson, 126 SW2d 774. 277 
Ey 3 

Mo —GrindstafT v J Goldberg A 
Sons Structural Steel Co, 40 SW. 
2d 702, 328 Mo 72 

Ohio —Coipns Jnns dtsd In Hilleary 

V Bromley, App, 61 NE2d 731, 
736, reversed on other grounds 64 
NE2d 832, 146 Ohio St 212. 

39 C J p 997 note 68 

1. US—^Delaware, L. A W. R. Co. 
V. Koske, N J, 49 S Ct 202, 279 U 
S 7, 73 LEd 678—Edwards v. 
Baltimore AO R Co, CCA Ill, 
131 F 2d 366 

Miss—New Oi leans A N E R Co. 
V. Penton. 100 So 621, 136 Mlsa. 
671 

Notice of ooxLdltlon 

(1) It has been held that, where 
an otherwise safe place to work has 
been rendered dangerous to railroad 
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proximate cause of the injury.* Likewise, where it 
is claimed that the injury resulted from a defective 
tool or appliance, the burden is on plaintiff to prove 
that such defect existed,* that defendant was negli¬ 
gent in furnishing him with, or permitting the use 
of, such unsafe equipment,^ that plaintiff used the 
equipment in the manner intended,* and that the 
defect was the proximate cause of the injury® In 
an action for injury to plaintiff caused by a defec¬ 
tive car, the burden of proof that the car was a 
foreign car was on defendant.^ Where plaintiff’s 
right to recover is based on alleged failure of de¬ 
fendant to comply with the Federal Ash Pan Act 
he has the burden of proof of such failure.® 

In a suit to recover for an injury caused by a vio¬ 
lation of the Federal Safety Appliance Act, plaintiff 


has the burden of proving the violation,® as by 
showing that the coupler^® or other appliance^i 
m question failed to comply with the statutory re¬ 
quirements, and that its failure to operate was not 
due to plaintiff’s fault i® However, although there 
is authority to the contrary,^® it has been held that, 
having proved the violation of the statute, plaintiff 
IS not required to prove defendant’s negligence^^ 
or that the appliance or equipment was in other re¬ 
spects out of order or defective l* It has been held 
that mere proof of the opemng of an automatic 
coupler whereby plaintiff was injured is sufficient 
to permit the mference that defendant was negli¬ 
gent in falling to provide a coupler complying with 
the statutory requirements, and casts the burden on 
defendant to rebut such inference.^® 


employee by an object falling on 
track, or a hole or depression exist¬ 
ing: alonff tracks, employee must 
prove actual or constructive notice 
of condition to employer before em¬ 
ployee can recover damages for in¬ 
jury sustained through existence of 
such condition—^Matthews v South¬ 
ern Pen Co, 69 P.2d 220, 15 Gal App. 
2d 36 

(2) So too It has been held that 
In an action by a switching crew 
foreman against a earner operating 
a railroad yard for iniunes sustained 
when foreman allegedly stepped on a 
stick and fell while boarding a mov¬ 
ing tram d inng switching operation, 
the foreman must prove that the 
alleged condition of the 3 rard had ex¬ 
isted for a sufflclent period of time 
to charge the carrier with construc¬ 
tive notice thereof or that the sys¬ 
tem of Inspection throughout the 
yard was msufflcient—^Waller v 
Northern Paa Terminal Co of Or, 
Or. 166 P2d 488, certiorari denied 
67 set 46, 829 US 742, 91 L. Bd 
640, reh-amig deni^^d 67 SCt 181, 
829 US. 826, 91 LBd. 701. 

(8) However, where the place of 
work was made dangerous by a con¬ 
cealed Instrumentality, plamtilTs 
knowledge thereof was a matter of 
defense and no part of his cause of 
action —^McDowell v Southern R 
Co, 102 SSL 689, 118 8 a 899. 

8- US—^Bdwards v. Baltimore & O 
R. Co, CCAIll, 131 F.2d 866 

3. US—^Myers v Readmg Co, CC 
A Pa, 155 F2d 623, reversed on 
other grounds 67 SCt 1834, 831 U 
S 477, 91 L. Ed 1616 
Ala —^Alabama Great Southern R 
Co V. Davis, 18 So 2d 787, 246 Ala 
64, certiorari denied 66 SCt 676. 
824 US 846. 89 L Ed 1407 
111 —^Huff V Illmois Cent R Co, 199 
NE 116, 862 Ill 95—Robertson v 
Louisville 6e N. B. Co, 68 NE.2d 
608, 827 m App 44. 


I Tex—Chicago. R I & G Ry Co v 
Hammond, Civ App, 286 SW 488 
89 C J P 997 note 84. 

4, U.S—Eker v. Pettlbone, CCA 
Ind . 110 F 2d 461 

HI—^Huff V Illinois Cent R Co, 
199 NE 116, 862 Ill 96 
Va.—Chesapeake & O Ry Co. v 
BuUer, 177 S.E. 196, 168 Va 626. 
ICnowledgra 

In a suit predicated on defendant's 
negligence with respect to tools, ap¬ 
pliances, or eauipment plaintiff must 
show that defendant had actual or 
constructive knowledge of the defect 
in question 

US—Schilling V Delaware & H. R 
Corporation, GCAN.7., 114 F2d 
69 

HI—^Lilly V Grand Trunk Western 
R Co, 37 NE 2d 8SS, 312 Ill App 
73, reversed on other grounds 68 
set 847. 817 US 481. 87 L.Ed 411. 
39 C J p 997 note 84 
A stats statute creating a prlma 
facie presumption of negligence of 
defendant in such a case has no ap¬ 
plication 

Ark —St Louis, L M & S R Co. v 
Ingram, 187 S W 468, 124 Ark. 298. 
NT—Kent v. Erie R. Co, 126 NE 
646, 228 NT. 94 

Bi 111 —^Robertson v. Louisville & 
N. R Co, 68 NE2d 608, 827 IlL 
App. 44 

0L Ill —^Huff V Hltoois Cent R Co, 
199 N.E 116, 862 Ill 96—Robert¬ 
son V Louisville & N. R Co, 63 
NE2d 608, 327 Ill App. 44 
7- Tex.—Colorado & S R. Co. v 
Rowe, Com App, 288 SW. 908 
a Tex—Ft Worth & D C. R. Co 
V. Smithers, Civ App, 249 SW 286. 
a Me—^Thomas v. Maine Cent R 
Co, 144 A 212, 127 Ma 466. cer- 
tiozan denied 49 SCt. 264, 279 U 
S 836, 78 LEd 988. 
la US,—Southern Ry Co v Stew¬ 
art. CaAMo, 119 F2d 85, re¬ 
versed on other grounds Stewart v 
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Southern Ry. Co, 68 SCL 616, 816 
US 283. 86 LEd 849 
Mo—^Kimberling v Wabash Ry Co., 
85 SW2d 736, 337 Mo. 702 
39 C J. p 997 note 88. 

After showing of original oompliano# 
In action against railroad for 
death of brakeman whose death was 
alleged to have been caused by fail¬ 
ure of couplers on freight cars to 
couple automatically on impact in 
violation of Federal Safety Appli¬ 
ance Act, wherein evidence showed 
that railroad had equipped cars with 
type of couplers required by Federal 
Safety Appliance Act, burden to 
prove that couplers were defective 
at time of accident was on plaintiff 
—Western & Atlantic R R v Gentle, 
198 SE 257, 58 GfuApp 282, certio¬ 
rari denied Gentle v Western & A 
R R, 69 set 252, 806 US. 664, 88 
LEd. 424. 

11. Ill—Carter ▼. Peoria & P. U. 
Rv Co. 8 NE2d 955, 286 Ill App. 
632 

18. Mo—^Eimherling v Wabash Ry 
Co, 86 S W.2d 786, 337 Mo 702. 

1& Wls—^Rupert v Chicago, M, St 
P & P R Co, 232 NW 650, 202 
Wis 663, certiorari denied 61 SCt 
488. 288 US 840, 76 L E J. 1461 
14. US —San Antonio A P R Co v. 
Wagner, Tex, 86 S Ct 626, 241 U 
S 476, 60 LEd 1110 
Ill —Stott V Thompson, 14 N E 2d 
246, 294 ULApp. 460, certiorari de¬ 
nied Thompson v Stott, 69 S.Gt 
106, 806 U S 689, 83 L Ed 411. 

N.H—Grew v Boston & M. R. R, 
142 A 707, 83 NR. 383. 

16. US—^Terminal R. Ass’n of St 
Louis V Kimbrel, CCAMo, 105 
F2d 262 

16L us—^M inneapolis & St. L R 
Co V Gotschall, Minn, 37 S Gt 
598, 244 US 66, 67, 61 LEd 995 
89 C J p 997 note 82. 

Partial conpUng 

In action agamst railway company 
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In an action under the Federal Automatic Cou¬ 
pler Act of 1893, now part of the Federal Safety 
Appliance Act, 45 U S C A §§ 1-7, defendant has 
the burden of proving that it is within the excep¬ 
tion in favor of four-wheeled cars which is made 
by a proviso in the act ,17 and failure of defendant 
to provide grab irons or hand holds as required by 
the act IS pnma facie negligence 18 Plaintiff, how¬ 
ever, has the burden of proving that at the time of 
the accident he was engaged in moving cars then 
used in interstate traflfici® and that they were not 
equipped with automatic couplers as required by 
the statute.*® 

In an action under the Federal Boiler Inspection 
Act for damages because of failure to keep a loco¬ 
motive and appurtenances thereof in proper condi¬ 
tion as required by the statute, the burden of proof 
rests on plaintiff to prove a violation of the stat- 
ute*i and that such violation was the proximate 
cause of the injury ** Having shown a violation of 
the statute, defendant is not required to prove de¬ 
fendant’s negligence,** but it has also ^en held 
that, when a railroad company turns over to the 
engineer a locomotive in proper condition, plaintiff 
has the burden of showing that a defect developing 
in the course of its run was caused by the railroad 
company's negligence *^ 


(6) Methods of Work, Rules, and Orders 

The plaintiff haa the burden of proving hie conten¬ 
tion that the defendant was derelict in ita duty to pro¬ 
vide and enforce proper rules and Instructions for the 
conduct of Its work, or that the injured servant had a 
lawful reason for disobeying the orders of his superior; 
but the defendant must prove its defense that the in¬ 
jury was caused by the servant’s violation of a com¬ 
pany rule, and this is also true in an action under the 
Federal Employers’ Liability Act 

Plaintiff has the burden of proving his conten¬ 
tion that defendant was derelict in its duty to pro¬ 
vide requisite rules and instructions for the conduct 
of its work** or to enforce rules adopted for the 
safety of employees ** So too he has the burden of 
proving his contention that the method of work 
prescribed by defendant was not reasonably safe*7 
and that his injury was the result of a method 
which exposed him to an extraordinary risk** 
Where the evidence shows that plaintiff was injured 
because of the negligent manner in which a par¬ 
ticular operation was performed, he need not show 
that the manner in which it was done was different 
from the customary manner, since if the customary 
manner was negligent its observance would not ex¬ 
cuse defendant.** A servant suing for injuries 
arising from an alleged negligent order by an au¬ 
thorized agent of the master has the burden of 
proving a duty and the breach thereof by such 


for death of brakeman aa result of 
uncouplingr of first car in moving 
freight tram from engine tender, the 
burden was not on defendant to es¬ 
tablish partial coupling which en¬ 
abled tram to run for considerable 
distance without separating—^Vigor 
V Chesapeake & O Rv co, CCA 
Ind, 101 F2d 865, certiorari denied 
Chesapeake & O R Co v Vigor, 69 
set 1031. 807 US 635, 83 LBd 
1617 

17. US—Schlemmer v Buffalo, R 
& P. R Co, Pa, 27 set 407. 206 
US 1, 61 LEd 681 

la Ill—Malott V Hood. 99 IllApp 
860, affirmed 66 NB. 247, 201 Ill 
202 

19. Del—^Winkler v Philadelphia & 
R R Co. 63 A 90. 20 Del 80 

20. Del—^Winkler v Philadelphia & 
R R Co. supra. 

21. Mo—Arnold v Alton R Co. 124 
SW2d 1092, 343 Mo 1049—Fryer 
V St Louis-San Francisco Ry Co, 
63 SW2d 47, 833 Mo 740 

N Y —^Luce V New York, C & St L 
R Co , 206 N Y S 273, 209 App Div. 
72S 

Va —Crosswhite v Southern Ry. 

Co, 23 SB 2d 777, 181 Va 40 
Violation of gonsral standard of 
safety 

In action for death of brakeman 
under Federal Boiler linapeotion Act, 


plaintiff was not required to prove 
violation of specific order or rule of 
Interstate Commerce Commission re¬ 
specting safety appliances, or that 
some appliance in use was defective 
or insecure, but might show viola¬ 
tion of standard of safety required 
by act, although orders and rules 
prescribed by Interstate Commerce 
Commission when applicable are 
paramount —Satterlee v St Louis- 
San Francisco Ry Co, 82 S W 2d 69. 
836 Mo 943 

22. Mo—Arnold v Alton R Co.. 124 
SW2d 1092, 848 Mo 1049. 

Okl—Pryor v Chicago, R I & P 
Ry Co, 39 P 2d 663. 170 Okl. 168 
SD—^Nauman v Payne. 189 NW 
112, 46 SD 484 

23. Mo —^Arnold v Alton R Co, 
124 SW2d 1092, 343 Mo 1049— 
Fryer v St Louis-San Francisco 
Ry Co. 63 SW2d 47. 333 Mo 740. 

24. Va.—^Virginian R Co v. An¬ 
drews, 87 S B 577, 118 Va 482 

26. NH—Jutras v. Amoskeag Mfg 
Co. 147 A 753, 84 NH 171—Hook 
V Consolidation Coal Co, 129 A 
490, 82 NH. 75 

Oommiuiloatloa of liurtraotioBs 
Where the master had furnished 
printed and written instructions for 
the guidance of plaintiff's fellow 
servants, by whose negligence he 
was injured, plaintiff had the burden 
of showmg that the instructions had 
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not been communicated to them — 
Krnnedy v Wanamaker, 129 NYS. 
1063, 145 AppDiv 428, affirmed lOl 
NH 1107, 207 NY. 724 
2/Bm Ark—^Arkansas Mining Co. v. 
Eaton. 288 SW 899, 172 Ark 823. 

27. U S —^Pulaski Min Co v Ha¬ 
gan, Va.. 196 F. 724, 116 CCA. 
852. 

Ark—^Arkansas Minmg Co v Baton. 

288 SW 399, 172 Ark 323 
Me—Mlllett v. Marne Cent R Co. 

146 A 908, 128 Me 814 
Tex—Chisos Mining Co v Hernan¬ 
dez, Civ App , 96 S W 2d 292, error 
dismissed. 

inadeqxaoy of force 
In action by foreman for Injuries 
due to employer's alleged failure to 
supply sufficient workmen to do 
work in safety, burden was on fore¬ 
man to pzove inadequacy of force to 
do work with such plans and precau¬ 
tions as were open to foreman — 
Seymour v Holman. 158 So 626, 229 
Ala 634 

28. Pa.—^Miller v Republic Chemi¬ 
cal Co. 97 A 78. 261 Pa. 698 

Sailure to famish helper 
Burden was on employee to show 
that employer's failure to furnish 
helper caused or contributed to In¬ 
jury—Missouri Pac R Co v Hom¬ 
er, 16 SW2d 994. 179 Ark 821. 

29. Ark —^Humphries v. Kendall. 
Ill S.W2d 492, 195 Ark. 46. 
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agent^® Where plaintiff was injured by reason of 
defendant's violation of its alleged custom, the bur¬ 
den was on defendant to prove that for some legal 
and satisfactory reason the custom was not m force 
at the time of the accident 

A servant who disobeys the orders of his su¬ 
perior takes on himself the burden of showing a 
lawful reason for such disobedience 33 So, where 
the evidence shows injury to plaintiff to have oc¬ 
curred through his violation of an established rule 
of the master, the burden is on plaintiff to show 
that he had no actual knowledge of the rule and 
that Its existence had been so concealed or meffec- 
tively pubhshed that he could not by the exerase 
of ordinary care on his part have acquired such 
knowledge.® 3 Likewise, where a servant inj'ured by 
reason of his disobedience of a rule promulgated 
defendant contends that the rule had been so habit¬ 
ually disregarded with defendant’s acquiescence as 
to amount to its suspension, he has the burden of 
proving that contention.®* Nevertheless, if defend¬ 
ant relies for defense on plaintiff’s violation of a 
rule, it has the, burden of proving such rule,®® and, 
where the rule is expressly subject to exception un¬ 
der stated arcumstances, defendant has the burden 
of proving that such exception did not apply to 
plaintiff's case.®® 


In an action under the Federal Employets" Lia¬ 
bility Actj defendant has the burden of proof with 
respect to the defense that the injury to the em¬ 
ployee wras caused by his violation of a company 
rule37 and that plaintiff’s violation of the rule was 
the proximate cause of the injury.®® Plaintiff, howr- 
ever, has the burden of proving that such rule was 
waived ®® Where plaintiff depends for recovery on 
the violation of a custom or rule he must show such 
violation*® and that he came wnthin such custom or 
rule In order to avoid the defense of assumption 
of risk, plaintiff must prove defendant’s knowledge 
of the defect and promise to remedy it,*® or, if he 
contends that he wras acting under his superior’s di¬ 
rect orders, he must prove that such orders were 
given and that he was injured as a result of his 
efforts to carry them out substantially as given *® 
Where plaintiff relies on a local custom conflicting 
ivith a general rule of defendant, he must show 
that the alleged custom was actually known to all 
employees dealing with it ** 

(7) Incompetency or Negligence of Fellow 
Servants 

Generally, where an action Is predicated on the 
liability of the master for the negligence cf another 
servant or employee, the plaintiff has the burden of 
proving such negligence and the scope of such servanfs 
duty and authority; and, where it is claimed that the 
master was negligent in employing an incompetent serv- 


aOii Ala—General Supply & Const 
Co V. Shelton, 47 So 593. 157 Ala. 
686 

Mo—^Blmnck v City of Sprlnfffleld, 
App. no SW2d 840 
MaWTig repairs In raan 
Railroad employee allegrinff negli- 
srence in being required to repair 
bridge m ram was required to show 
that work could have been performed 
at another time without endangering 
passengers on trams—^Wichita Falls 
& S R Co V Burton, Tex Civ App, 
85 SW2d 476 
Proof of aitfchomty 
Under state Employers* Liability 
Act, burden of proof as to allegation 
that instruction, by reason of having 
obeyed which plaintiff was injured, 
was given by person delegated with 
master's authority m that behalf 
was on plaintiff—Seagle v Stith 
Coal Co, 79 So. SOI, 202 Ala 8 
31. Oa—^Keary v. Georgia Public 
Serv Co, 107 SE 898. 27 GaApp 
288 

3a Or—^Adams v Corvallis & E R 
Co. 152 P. 504, 78 Or 117 

33. Tex —Texas & P R Go v 
Moore, 27 SW 962, 8 Tex Civ App 
289 

84. Va—Norfolk & W R. Co v 
Gofer. 76 SE 909. 114 Ya 481— 


Southern R Co v Johnson, 69 SE 
328. Ill Va 499. Ann Cas 1912A 81 
33. US—Miller v Central R. Co 
of New Jersey, CCANT, 58 P2d 
635, certioraii denied Central R 
Co of New Jersey y. Miller, 63 
set 18. 287 US. 617, 77 LEd 
686 . 

36. Gal—^Fogarty v Southern Pac 
Co, 91 P 650, 161 Cal 786 

37. U S —^Halges v Central R Co 
of New Jersey, CCANY, 68 P2d 
169, certiorari denied Central R 
Co of New Jersey v Halgps, 53 S. 
Ct 11, 287 U S 607, 77 L Etl 628 

Cal—^Myers v Southern Pac Co, 68 
P2d 387, 14 Cal App 2d 287, heaj> 
mg denied 69 P2d 1001, 14 Cal 
App 2d 287 
Biding In. oab 

In an action under the act for In¬ 
juries sustained by a railroad laborer 
while nding to his work In the cab 
of defendant's locomotive, it was 
held that if there was any rule or 
order of the company prohibiting 
plaintiff ft‘om riding there the buiv 
den was on defendant to prove it — 
Roberts v Cleveland. C C & St L 
R Co, 202 Ill App 480, affirmed 117 
NE 97, 279 Ill 498 

38. US —^Kierce v Central Vermont 
Ry, CCAVt, 79 F2d 198, ceitio- 
rari denied Central Vermont Ry 
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V. Eierce, 66 S Ct. 162, 296 US 
629, 80 LEd 447 and Central Ver¬ 
mont Ry V. Pearson, 66 SCt 162. 
296 US 629, 80 L.Ed. 447. 

39. Proof required 
Railroad's waiver of employee's 
safety rule can be established only 
by showing habitual violations to 
knowledge of railroad, with no ac¬ 
tion to enforce observance—Hudson 
V. Norfolk & W. Ry Co, 146 SB 
625, 106 WVa 437, certiorari denied 
49 SCt. 481, 279 US 866, 73 LEd. 
1004, rehearing denied 50 S Ct 79 
4<X Mo—Shane v Lowden, 106 S. 
W2d 966, 282 Mo App. 860 

41. Ill—^Rogers v. Now York, C & 
St L. R Go, 65 NE 2d 248, 328 
Ill App 123. 

48. Mo —^Lane v. St. Louie-Son 
Francisco R Co, App, 10 SW2d 
962 

Burden of proof as to assumption of 
nsk generally see infra subdivi¬ 
sion b (10) of this section 

43, W Va—^Reynolds v. Virginian 
Ry Co, 180 SB. 271, 116 WVa 
331 

44. Pa—Carlo v. Bessemer & L E 
R Co, 143 A 6, 293 Pa 343, cer¬ 
tiorari denied 49 SCt 26. 278 US 
622, 73 LEd 643. 
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ant, the plaintiff has the burden of proving such serv¬ 
ant's incompetency and the defendant's negligence in 
employing him. 

Where an action is predicated on the liability of 
the master for the nesligence of another servant 
or employee, the burden is on plaintiff to show such 
servant's negligence^® and to show the scope of his 
duties and authority Where an action to recov¬ 
er for injuries caused by the wrongful act of an 
incompetent servant is based on the liability of the 
master for his own negligence in employing such a 
servant, plaintiff has the burden of proving the fact 
of iiicompctency^7 unless the fellow servant is an 
infant of tender years*® or unless it appears that the 
employer failed to inquire into such fellow servant’s 
fitness when his services were engaged,*® and 
plaintiff must further prove that he did not know 
and in the exercise of ordinary care could not have 
known that the fellow servant was incompetent,®® 
that the master was negligent in selecting such serv¬ 
ant or in retaining him in the service after actual 
or constructive notice of his incompetency,®^ and 
that the inj'ury suffered by plaintiff was the proxi¬ 
mate result of such mcompetency.®® 

Although there is considerable authority to the 
contrary,®® it has frequently been held that the bur¬ 


den of establishing the relation of fellow servants 
between the injured servant and the servant whose 
negligence caused the injury, so as to relieve de¬ 
fendant from liability, is on defendant®* WTierc 
plaintiff shows prima facie that the injury was 
caused by the act of an employee who was not a 
fellow servant, the burden is on defendant to prove 
that the injury was caused by the negligence of a 
fellow servant ®® In a jurisdiction in which it is 
held that the fellow-servant rule will not be pre¬ 
sumed to obtain in another state, as discussed supra 
subdivision a (1) of this section, plaintiff is not re¬ 
quired to prove that the rule has been abrogated in 
such state by statute ®® 

In an action under the Federal Employers^ Lia¬ 
bility Act to recover for an injury caused by the 
negligence of one alleged to be a servant of de¬ 
fendant, the burden is on plaintiff to prove that such 
person was a servant of defendant,®*^ that he was 
negligent,®® and that his acts were within the scope 
of his employment.®® Where the negligence 
charged is that of the master m employing an in¬ 
competent servant whose act caused the injury, 
plaintiff has the burden of proving such incompe- 
tency®® and that such incompetency was known to 


45. Ark —-Williams Bros v Witt, 
43 SW2d 237, 184 Ark 606 

Ky—^High SplHit Coal Co v Baker, 
57 SWSd 60. 247 Ky 426 

Mo—Emnck v City of Spnnsrfleld, 
Adp, 110 SW2d 840 

Statutory modification or abrogation 
of fellow-servant rule see supra 
334-866. 

40. Ala—^DeBerry v Goodyear Tire 
& Hubber Co of Alabama, 186 So 
647. 237 Ala. 223 

Okl—Massman Const Co v Chis¬ 
holm. 145 P2d 207. 193 Okl 473— 
Massman Const Co v Chisholm. 
146 P2d 211. 198 Okl. 477 

47. Ga—Strickland v. Foughner, 12 
SE2d 871. 63 Ga.App 806 

Ind —Koblesville Milling Co v 
Witham, 156 KE 622, 86 IndApp. 
209 

39 C J p 998 note 96 

48. Wis —Molaske v Ohio Coal Co , 
66 NW 476, 86 Wis. 220 

89 CJ p 998 note 96. 

49. US—Gallagher v. California 
Bnck Co. CCAFla., 6 F 2d 461 

50. Ga—Strickland v Foughner, 12 
S.E2d 871, 68 GaApp 806 

111—Quann v Blair, 387 IllApp. 466 

31. Ga—Strickland v. Foughner, 12 
SE2d 371. 63 GaApp 805 

Xnd —^Koblesville Milling Go v 
Witham. 166 NE 622. 86 IndApp 
209 

NO—^Pleasants v Barnes, 19 SESd 
627, 221 NC. 178—Shorter v 


Mooresville Cotton Mills, 150 SE 
499, 198 NG 27 
89 C J p 998 note 98 
52. Ga—Strickland v Foughner, 12 
SESd 871, 68 GaApp 806 
NC—Pleasants v Barnes, 19 SE2d 
627. 221 NC 178 
39 CJ p 998 note 1 
63. Ill —Chicago City R. Co v 
Leach, 70 NE 222, 208 Ill 198. 100 
Am SR 216 

Mo —Guthrie v Gillespie, 6 S W 2d 
886, 319 Mo 1137 
39 CJ p 998 note 3 

54. Elan—Consolidated Kansas City 
Smelting & Refining Co v Os¬ 
borne. 71 P. 838. 66 Kan 393 

89 G J p 998 note 2 

55. Wash.—^Haverty v International 
Stevedoring Co. 335 P 360, 134 
Wash 235, reheard 288 P 681, 134 
Wash 235, affirmed International 
Stevedoring Co v Havertv, 47 S 
Gt 19, 272 US 60. 71 L Ed 167 

58. NC—^Williams v Southern R 
Co. 38 SE. 893. 128 NC 286 
57. Ala—Central of Georgia Ry Co 
V Gamer. 122 So 429, 219 Ala 441 
sa US—Sandn y Byram, CCA 
Mich. 80 F 2d 784 
IdentU^^lxig parbcnlar employee 
In laborer's action for injuries sus¬ 
tained when he fell from running 
board of locomotive because of al¬ 
leged negligence on part of some co¬ 
employee in leavmg lump of grease 
on running board, it was not neces¬ 

79 


sary for laborer to prove Just who 
dropped grease on running board — 
Crabtree v Western Pac R Co, 90 
P2d 836, 33 CalApp2d 86 
Notice of danger 

(1) Where locomotive fireman's 
complaint in personal injury action 
under the act alleged that engineer 
was negligent in failing to apply 
brakes after fireman had given notice 
of tram ahead, fireman was required 
to prove that he acted promptly and 
reasonably to awaken engineer to 
danger ahead and that notice was 
communicated to engineer, but to es¬ 
tablish fact of communication flie- 
man had only to prove that engineer 
should have comprehended warning 
under circumstances disclosed, and 
he was not obligated to go further 
and produce evidence of subjective 
reactions in engineer’s mind—Jen¬ 
kins V Kurn, Mo. 61 S Ct 984, 318 
U S 266, 86 L Ed 1216 

(2) "^Hiere it is claimed that a 
servant of defendant was negligent 
in failing to give a timely signal or 
warmng of dangei, plaintiff must 
prove that such servant knew or 
should have known of the danger — 
Rogers v New York, C & St L R 
Co, 66 NE2d 248, 828 IllApp 128 

69. Neb—Bocian v. Union Pac R 

Co. 289 N.W 373, 137 Neb 818 

eo. Ark—^Ft Smith, S & R I. R. 

Co V Moore, 266 S W. 971, 166 Ark. 

469 
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defendant or should, by the exercise of reasonable 
care, have been known.®i 

(8) PlaintifTs Knowledge or Understanding 
of Danger 

In soma Jurisdictions It Is hold that defendant has 
the burden of proving the injured servant's knowledge 
of the defect which caused the injury, but in other ju¬ 
risdictions plaintiff Is held to have the burden of prov¬ 
ing that he did not know of the defect or danger and 
could not have known thereof by the exercise of ordi¬ 
nary care. 

In respect of the burden of proof as to knowl¬ 
edge by plaintiff of the defect causing his injury 
there IS some conflict of authority,possibly aris^ 
ing, it has been intimated, from the conflicting rules 
respecting the burden of proof as to assumption of 
nsk and contributory negligence,®^ although the 
servant’s knowledge of the defect has by some au- 
thonties been regarded as an independent factor of 
plaintiffs case ®^ At any rate in some jurisdictions 
the burden of proof of such knowledge is on de¬ 
fendant.®® In other jurisdictions plaintiff has the 
burden of proving that he did not know of the de¬ 
fect or danger and had not equal means of know¬ 
ing with the master,®® and by the exercise of ordi¬ 
nary care could not have known thereof ®7 In at 
least one jurisdiction where the rule placing the 
burden on plaintiff is recognized it is held that the 
rule has no application in actions for the death of 
a servant.®® Where a servant’s want of knowledge 
of defects in appliances is not susceptible of direct 


proof, it may be inferred from circumstances, and 
he may be aided by the presumption that a person 
docs not voluntarily incur danger.®® 

It has been held that the burden of proof is on 
plaintiff to show that he did not know of the danger 
incident to his work,?® but it has also been held that 
in respect of a nonobvious and an extraordinary 
risk the burden is on defendant to prove that plain¬ 
tiff knew of it and appreciated the danger from it.^^ 

Under Federal Employers' Liability Act. In an 
action under the Federal Employers’ Liability Act 
the burden of proving that plaintiff had actual or 
constructive knowledge of unsafe conditions sur¬ 
rounding his place of work was on defendant plead¬ 
ing assumption of risk 7® Where plaintiff is a mi¬ 
nor, the burden of establishing his actual compre¬ 
hension of the particular risk rests on defendant.^® 
It has, however, been held that where plaintiff 
placed himself in a dangerous position he has the 
burden of proving that m the exercise of reason¬ 
able care he did not and could not have known of 
his danger.^® 

Infant or incompetent servant. A mmor plaintiff 
must prove his lack of expenence or intelligence 
where his age is such as to repel a presumption in 
his favor.*^® So, if an mfant servant, fourteen 
years of age or over, relies on his want of capacity 
to comprehend and avoid danger, the burden of 
proving it is on him, but, if under that age, the bur¬ 
den of proving capacity is on the master.?® As ex- 


61. Ark.—Ft Smith, S & R. I. R. 

Co V Moore, aupra 
eSi Ill —George B Swift Co. v. Gay¬ 
lord, 82 NB 299, 229 lU 880. 

89 G J p 1001 note 41 
68 . Ill —George B Swift Co v. Gay¬ 
lord, supra. 

64L Ind —^Lynch v Chicago, St L & 
F B. Co. 86 NE 44, 8 IndApp 
616 

89 C J p 1001 note 46 

66 . Colo—Williams v Sleepy Hol¬ 
low Mm. Go, 86 P. 387, 37 Colo 
62, 7 LiRA,NS, 1170, 11 Anii.Cas 
111 

89 C J. p 1001 note 46 
SSL Oa.—^Holman v American Auto¬ 
mobile Ins. Co, 89 SE2d 860, 201 
Ga- 464—Western & A R R. v. 
Michael, 157 SE 226, 42 GelApp. 
603—Clark v Western & A R R, 
152 SE 847, 41 GaApp 817 
Va—Stevens v Mirakian, 12 S.E2d 
780. 177 Vo. 128 
39 C J p 1001 note 47 
ApprodatioiL of danger 

In notion by employee against 
employer for injury sustained when I 
he was gored by employer's bull, I 
burden was on employee to show I 


that nsk to which he was exposed 
and which resulted in his injury was 
one which ha did not appreciate, 
and would not have appreciated in 
exercise of reasonable care—Quim- 
by V. Shattuck. 187 A. 479, 88 N.H. 
262 

67. GkL—^Holman v American Auto¬ 
mobile Ins Co., 89 SE2d 850, 201 
Ga 464. 

68. Ky—^Moseley v. Black Diamond 
Coal & Mining Co, 109 S W. 806, 88 
EyL no 

89 CJ. p 1001 note 50. 

69;i 111—See Huback v Wabash R. 
Co , 188' lU App 845 

70. RTS—McPherson v. Yall, 40 N. 
S. 617. 

71. Idaho—^Kangas v National Cop¬ 
per Min Co, 187 P. 792, 82 Idaho 
602. 

Woxk beyoBd scope of Tuploymeat 
In action by a boy employed to 
aid m harvesting oom against owner 
of fhrm and owner’s husband, who 
was allegedly vice pnncipal in 
charge of farm operations, for In¬ 
juries sustained when boy’s hand 
was caught in com picker, where I 
evidence showed that plaantlfl was a I 

■ 80 


minor wholly Inexperienced, engaged 
in performance of duties outside 
scope of his employment, and that 
another seivant was engaged m 
cleanmg the opposite side of picker 
at tune plaintiff received his mjury, 
negativing notice on part of plaintiff, 
either actual or constructive, with 
respect to danger encountered, was 
not a requisite to plaintiff’s right to 
recover—^McKmnon v. Pamll, 88 N 
E 2d 1008, 111 Ind App 843. 
ya Nev—^Ames v Western Pac R 
Co, 227 P 1009, 48 Nev. 78. 
Burden of proof as to assumption of 
nsk see intra, subdivision b ( 10 ) of 
this section 

78. WVa—Mills V Virgiman R Co, 
102 SE 604, 86 WVa. 729, cer¬ 
tiorari denied 41 SCt 6 , 264 ITS 
629, 66 liEd 447. 

74. Neb —^Ellis v. Uhion Pac R Co. 
19 NW2d 641, 146 Neb. 397, opin¬ 
ion adhered to 22 N.W2d 805, 117 
Neb. 18. 

76. Ala.—Bedgood v. T. R Miller 
MiU Co, 80 80 . 864, 20(8 Ala. 299 

76. Fa—^Rice v. Enng, 166 A. 888 , 
810 Pa 660 

W.Va—Ewing v. Lanark Fuel Co, 
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pressed in one case, the burden of proving that a 
minor servant had more than the usual capacity 
of minors of the same age rests on the employer, 
and the burden of pro^ung that he had less than the 
usual capacity rests on the person seeking to recover 
damages for his death In an action for the 
wrongful death of an employee by reason of his 
having been employed in a dangerous occupation 
despite his known mental incapacity, plamtiff has 
the burden of proof.^S 

(9) Warning of Danger 

As a general rule the plaintiff Is held to have the 
burden of proving his contention that the defendant 
wrongfully failed to give him a warning of dangers 
attending his work, but in some instances the burden 
of proving that sufficient warning was given is held to 
rest on the defendant. 

Where the gist of an action by a servant against 
the master is the alleged wrongful omission to give 
him a warning of dangers attending his work, the 
burden is on plaintiff to show that such warning 
was not given,but it has been held that the bur¬ 
den IS on defendant to prove that plaintiff was 
warned of the danger arising from a nonobvious 
and an extraordinary risk Even in the case of an 
infant servant it has been held that the burden is 
on plamtiff to prove his allegation that he was not 


warned of the dangers incident to the operation of 
a machine,® 1 although there is also authority to the 
contrary ®2 Where a youthful and inexperienced 
servant was placed in charge of dangerous ma¬ 
chinery and was injured theieby, the burden is on 
defendant master to show that those m authority 
warned him m such a manner that he fully appre¬ 
ciated the danger®® In a jurisdiction where the 
burden of proof of nonassumption of risk is on 
plamtiff, as discussed infra subdivision b (ID) of 
this section, plaintiff must prove that he was not 
warned of a danger to which he was subjected that 
was wholly unnecessary to the operation of the 
master’s business ®^ On the other hand, where the 
burden of proving assumption of risk is on defend¬ 
ant, defendant also has the burden of proving warn¬ 
ing as a foundation for the defense of assumption 
of risk.®® 

(IQ) Assumption of Risk 

In some Juriadictions the burden la on the plaintiff 
to show that he did not assume the risk, while in other 
Jurisdictions the burden of showing assumption of risk 
IS on the deferdant; and the latter rule applies in an 
action under the Federal Employers' Liability Act. 

In a number of jurisdictions the burden of show¬ 
ing assumption of risk is on defendant,®® at least 


66 SB 200, 66 WVa. 726, 29 LRA, 
NS, 487 

77. W Va —^Bare v Crane Creek Coal 
& Coke Co, 66 SB 907, 61 WVa 
28, 123 AmSR 966, 8 LRA.NS, 
284 

78. WVa—Sowers v Virginian Ry 
Co, 138 S B 826, 101 W.Va 682 

79. TJ S —Madison v Phillips Petro- 
loum Co, CCA Tex, 88 F 2d 616, 
certiorari denied 67 SCt 946, 301 
US 703, 81 LBd 1868 

Miss—^Masonite Corp. v. Scruggs, 29 
So 2d 262 

NT—Cook V Bne R Co, 1 NTS 
2d 846, affirmed 12 N.T.S 2d 1010, 
257 App Div 909. 

89 C J p 1004 note 76. 

OoacealxnsBLt of danger 
Employee, in order to recover for 
Insuriea in working with chemicals, 
because of employer's deceit as to 
character of instrumentalities used, 
was reguired to prove fraud, defend¬ 
ant's knowledge of danger, and that 
deceit or concealment caused injury 
—^Hendrickson v Continental Fibre 
Co, 140 A 659, 8 WW.Harr,Del, 
564 

SOL Idaho —^EAngas v. National Cop¬ 
per Mm. Co., 187 P. 792, 82 Idaho 
602 

81. Wis —Schumacher v. Tuttle 

Press Co, 126 NW 46, 142 Wls 
631 

39 C J p 1U06 note 79. 
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Infant servant's knowledge or un¬ 
derstanding of danger generally 
see supra subdivision b (8) of 
this section 

88. Tex—^Lawson v. Hamilton Com- 
pi ess Co, Civ App , 162 S W 1028 

39 C J p 1005 note 80 

83. Cal —Claris v Tulare Lake 
Dredging Co. 112 P 664, 14 Cal 
App 414 

39 C J p 1006 note 81 

84. Ill—Devine v Delano. Ill N.B 
742, 272 Ill 166, AnnCaal9l8A 689 

39 C J p 1005 note 83 

85 N J —De Rose v. Delaware, L. & 
W R Co., 163 A 261, 9 NJ.Mi8C 
183, appeal dismissed 160 A 423, 
109 NJLaw 186 

88. US —^Piecaonka v Pullman Co, 
CCA.NT, 102 F.2d 432—Bradford 
Electric Laght Co v Clapper, CC 
ANH, 61 F.2d 992, reversed on 
other grounds 62 SCt 671, 286 U 
S. 146, 76 Li Ed 1026, 82 ALR 
696—^United lion Works, Inc, v 
Woolsey. CCA Ark, 89 F2d 886. 

Ark,—Covington v Lattle Fay Oil Co, 
13 SW2d 806, 178 Ark. 1046—Sun 
Oil Go V Hedge, 398 SW 9, 178 
Ark 729 

Cal—^Mappin v Atchison, T A S F 
Ry Co. 347 P. 911, 198 Cal 738, 49 
ADR 1380, certioian denied 
Atchison, T & S. F R Co V. Map- 
pm, 47 set 239, 278 U.S 729, 71 

81 


LiBd 862—^Pitt V. Southern Pac 
Co. 9 P 2d 273, 121 Cal App 228 
Iowa—Price v McNeill, 24 NW2d 
464. 237 Iowa 1120 
Mass—^Kavigian v Lonero, 45 NB 
2d 828, 312 Mass 608 
N T —^Buckley V. Cunard S S Co, 
268 NTS 264. 233 AppDiv 361 
N C —^Batton v Atlantic Coast Line 
R Co, 198 SB 674, 212 N.C 266. 
certiorari denied Atlantic Coast 
Line R Co v. Batton, 68 SCt 760, 
803 US 661. 82 LBd. 1112—Hub¬ 
bard y Southern Ry Co, 166 SB 
802, 208 NG 676—Toung v. B A 
Wood & Co., 146 SK 70, 196 NC 
436 

Pa—Gueilerro v. Reading Co , 29 A. 
2d 610, 346 Pa 187—Fox v Lehigh 
Valley R Co, 141 A. 167. 292 Pa 
321 

Tex.—^International-Great Northern 
R. R V. Lowry, GivApp, 98 SW 
2d 888, reversed on other grounds 
International-Great Northern R 
Go V Lowry. 121 SW.2d 686, 132 
Tex. 272. 

Va—^ECnowles v Southern Ry Co, 12 
SB 2d 821, 177 Va. 88—Roberts 
V. Southern Ry. Co, 146 S.B 266, 
161 Va. 816 
39 G J p 999 note 24. 

Oontiaotiisl mssnmptloai of risk 
need not be proved by defendant 
since it relates only to the issue of 
defendant's negligence,—Sylvain v. 
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where this issue is an affirmative defense,*"^ while 
m others the burden is on plaintiffi to show that he 
did not assume the risk.88 Regardless of which of 
these two conflicting viewSj when taken without 
quahflcation, is adhered to, it is generally agieed 
that where the evidence shows that the danger was 
one which ought not to have attended the servant’s 
employment, but was caused by the negligence of 
the master, the burden of proving that the servant 
assumed it as a risk of his employment is on the 
master.89 Defendant is relieved of the burden of 
proving assumption of risk where such assumption 
is shown by plaintiffs own evidence 80 

Where a servant has continued in the service 


notwithstanding knowledge of a defect or danger, 
the burden is on him to prove a promise by the 
master to repair the defect or remove the danger®! 
and that in continuing his work he relied on that 
promise ®2 A servant suing in tort for injury re¬ 
sulting from the negligent breach of a promise to 
protect him against an accident need show no con¬ 
sideration for the promise 

Capacity of infant servant to assume risks. The 
burden is on him who asserts the capacity of an in¬ 
fant servant to assume risks to prove it 8** 

In an action under the Federal Employer^ Lia>- 
biUiy Act the burden of proof of plaintiff’s assump¬ 
tion of nsk is on defendant,®6 at least where the 


Boston & M. R. R, 182 NB 836, 280 
Mass 608 

A-yMlaTnlity of aafer mafeHod 
Where store owner, in employee's 
action for injuries sustained when 
falling in attempt to secure mer¬ 
chandise located on shelf which 
could not be reached from the floor, 
claimed that employee selected has- 
ardous way of reaching shelf when 
another safe way by use of box was 
available, burden was on defendant 
to show’ that such a box was readily 
accessible to employee—F W Wool- 
worth Co V Freeman, 11 So 2d 447, 
198 Miss 888 
Appxsolatum of riA 

Defendant must prove not only 
that plamtilf had knowledge of the 
fact situation which caused his in¬ 
jury but that he understood and 
appreciated, or ought to have under¬ 
stood and appreciated, the danger 
Inherent in such situation 
Mo—Smith V. Thompson, 182 8W 
2d 63 

SC—Tucker v Holly Hill Lumber 
Go, 20 SB 2d 704, 200 SC 259— 
Singleton v. McLeod, 8 S B 2d 908, 
193 SC 378—^McBIinney v Wood- 
side Cotton Mills, 166 S.B 499, 167 
SC. 438. 

87. US^—Great Horthem Ry Co. v 
Nelson. CGAMinn, 90 F 2d 84— 
Davis V Crane, CCAMo, 12 F 2d 
866—^Hitnts v Brown, CCConn, 
180 F 1019, reversed on other 
grounds 192 F. 628, 113 CCA 84 
Iowa—Johnson v Kinney, 7 NW2d 
188, 283 Iowa 1016, 144 A LR 997 
Ohio —^Hodnioki v Pere Marquette 
Ry Co. 168 N.B. 496, 26 Ohio App 
124. 

S C —^McKinney v Woodside Cotton 
Mills, 166 SB 499, 167 SC 488 
88: NH—^Fortier v Concord Blec- 
tiio Co, S3 A 2d 801, 92 NH 492— 
Stone V Howe, 33 A 2d 484, 92 N 
H 425—Sweeney v Winebaum, 149 
A. 77, 84 NH 217—Shurkus v 

Gate City Foundry Co. 188 A 302, 
83 NH. 43—Owen v Elliot Hospi¬ 
tal, 186 A 138. 82 NH 497—Upton 


V Conway Lumber Co, 128 A 802, 
81 NH 489 

Vt—^Landing v Town of Fairlee, 22 
A 2d 179, 112 Vt 127 
89 C J p 1000 note 26 
BxtraoEdlnary risk 
Vt—Blaisdell v Blake, 11 A 2d 216, 
111 Vt 123 
XgnosaBca of danger 

In action for death of employee, 
plaintilE in proving nonassumption of 
risk IS not required to negative all 
possible sources of infoimation ftom 
which employee could have learned 
of danger, and while plaintiff must 
show, inferentially at least, that the 
employee's ignorance was justiflable 
under the circumstanceB, he need not 
elucidate In advance every conceiv¬ 
able circumstance which might tend 
to endow him with knowledge—Up¬ 
ton V Conway Lumber Co, 128 A 
802, 81 NH 489 

8& Conn—^Vickery v New London 
Northern R Co, 89 A. 277, 87 
Conn 684 

89 C J p 1000 note 27. 

Knowledge of danger 

Master seeking to avoid liability 
for injuries brought about by un¬ 
usual dangers must show that em¬ 
ployee actually knew of danger or 
that it was so plainly observable that 
he will be charged with notice there¬ 
of —^Hawthorne v International- 
Great Northern R Co. Tex Civ App, 
63 S W Sd 243, error refused 

90. Ark —Covington v Little Fhy 
Oil Go. 13 SW2d 306, 178 Ark 
1046—Sun Oil Co v Hedge, 298 S 
W 9, 173 Ark 729 

Fla—^Duncan v. Growers Bqulpment 
Co, 1 So.2d 458, 146 Fla 616. 

N C —^Holeman v Pensacola Ship¬ 
building Co , 184 S B 647. 192 N C 
286 

Pa—Quenerro v Reading Oo. 29 A 
2d 610, 346 Pa 187. 

81. Ky—Tucker's Adm'r v Louis¬ 
ville & N R Co, 187 SW2d 842, 
277 Ky 774. 

39 C J p 1000 note 28. 
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90: Ky—Tucker's Adm'r v Louis¬ 
ville AN R Co, supra 
NH—Coughlin v Arms Textile Co, 
46 A 2d 180, 94 NH 67 
89 C J p 1000 note 29. 

93. Vt —^Blanchard ▼ Vermont 

Shade Roller Go, 79 A. 011, 84 Vt 
442 

94. SC —Goodwin v Columbia Mills 
Co, 61 SB 890. 80 SC 849 

Presumptions as to minor servant's 
assumption of risk see supra sub¬ 
division a (7) of this section 
Ordinary xlAs dsemsd exlaraoxdiaaiy 
In case of minor employees, ordi¬ 
nary risks are for evidential pur- 
poees treated at the outset of the 
inquizy regarding assumption of risk 
as extraordinary and the burden of 
eetabliBhing the minor’s comprehen¬ 
sion of the particular risk is cast 
on the employer—Crenshaw Bros 
Pioduce Co v Harper, 194 So 368, 
142 Fla 87. 

95. US —^Northern Fac R Co v 
Berven, CCA Wash , 73 F 2d 687— 
Halges V Central R Co of New 
Jersey. CCAN Y, 68 F2d 169, cer¬ 
tiorari demed Central R Co of 
New Jersey v Halges, 63 S Ct 11, 
287 US 607, 77 LBd 628—North¬ 
western Fac R Co v Fiedler, 
CCACal. 68 F2d 400—New York, 
N H & H R Go V Pascucci, C 
C A Mass, 46 F2d 969, certiorari 
denied 61 SCt 660. 283 US 868, 
75 LBd. 1464—Chesapeake & O 
Ry Co V Winder, C C A Va, 23 F. 
2d 794—Pacheco v New York. N 
H & H R Co, CCANY, 15 F 2d 
467—^Davia v Gray, C C A N H , 8 
F 2d 843, reversed on other grounds 
Mellon V Gray. 47 SCt 585, 374 
US 716, 71 LBd 1818 

Cal—^Matthews v Atchison. T & S 
F Ry Co. 189 P 2d 486. 64 Cal 
App 2d 649—^King v Schumacher, 
89 P2d 466, 32 Cal App 2d 172, 
certiorari denied Schumacher v 
Kmg, 60 set. 128, 308 US 698, 
84 L Bd 496—^Myers v Southern 
Pac Co, 68 P.2d 887, 14 Cal App.2d 
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risk IS extraordinary,®® notwithstanding a contrary 
rule in the state in a court of which the action is 
brought®^ and notwithstanding decisions to the con¬ 
trary in actions not under the federal statute ®® 
However, defendant is not compelled to establish 
the defense by his own evidence,®® it is incumbent 
on plaintiff to present a case free from facts show¬ 
ing that the risk was one which had been assumed 
by him^ 

(11) Contributory Negligence 

In tome Juriadictions the plaintiff has the burden 
of proving freedom from contributory negligence, but in 
a majority of Juriadictiona the burden of proving con¬ 


tributory negligence le on the defendant The burden 
It on the defendant in actions under the Federal Em¬ 
ployers' Liability Act. 

In some jurisdictions, in the absence of a statute 
requinng a different rule, the burden is on plaintiff 
to show by a preponderance of evidence that he was 
free from contributory negligence,® although it is 
not necessary that he should introduce evidence dis¬ 
tinctly directed to that matter,® and he is aided b>' 
the presumption arising from the instinct of sclf- 
presei^-ation ^ In the maj'onty of jurisdictions, 
however, in some instances by reason of statutes 
applicable to negligence actions generally, contribu¬ 
tory negligence is regarded as an affirmative de- 


287, hearznsr denied 69 P2d 1001, 
14 Cal App 2d 287 

GkL—^Western & A R R v Loch- 
Tidge, 162 SB 474, 170 Ga 208, 
certiorari denied 60 S Ct 461, 281 
US 762, 74 LEd 1171—Southern 
R Co V Cowan, 183 SE 831, 52 
Oa App 360 

Idaho—Claris v Oregon Short Line 
R Co, 38 P2d 848. 64 Id<iho 668 

Ill —^Kiefer v Elgin, J & E Ry Co , 
184 NE 870, 351 Ill 634—Pipal 
V Grand Trunk Western Ry Co, 
178 NE 872, 841 Ill 320, cerUo- 
ran denied Grand Trunk Western 
Ry Co v Pipal, 51 SCt 486, 283 
US 838, 75 LEd 1449—Weiner v 
Illinois Cent R Co, 88 N E 2d 121, 
809 Ill App 292, reversed on other 
grounds 42 NE.2d 82, 379 Ill 669 
—Grosse v Terminal R Asa*n of 
St Louis, 29 KE2d 1018, 307 Ill 
App 414—^Bfaher v New York, C 
A St L R Go, 280 Ill App 222— 
Huff V Illinois Gent R Go, 379 111 
App 823, affirmed 199 NE 116, 862 
Ill 96—^Wetterer ▼ Atchison, T & 
S P Ry Go, 277 Ill App 275, cer¬ 
tiorari denied Atchison. T & S F 
Ry Go v. Wetterer, 66 SCt 886, 
295 US 764, 79 LEd. 1698—Wor- 
they V. Cleveland, C, C & St L 
Ry Co. 261 Ill App 586—Beck v 
Baltimore & O. R. Go., 244 Ill 
App 441 

Me—^McLaughlin v Bangor & A R 
Co, 140 A. 827, 127 Me. 24—Morey 
V. Maine Cent R. Co., 183 A 92, 
126 Me. 272. 

Maas —^Hanley v Boston ft M R R, 
190 NE 601. 286 Mass 890, cer¬ 
tiorari denied Boston ft M R R v 
Hanley, 66 SCt 112, 298 US 697, 
79 L Ed 690—^Murphy v Boston 
ft M. R. R, 190 NE 601, 286 Mass 
890, certiorari denied Boston & M 
R. R V Murphy, 65 S.Ct 112, 298 
U S 697, 79 L Ed 690—^Manning v 
Prouty, 167 N.E 864, 260 Mass 
899 

Mum—^Reama v Chicago, M, St P 
ft P. R Ca. 281 NW 286, 180 
Minn 684 

Mo—Owen v Eurn, 148 SW2d 619, 
847 Mo. 616—^Earner v Misaouri- 
Kansas-Tezas R Co, 82 SW2d 


1075, 326 Mo 793, certiorail de¬ 
nied Missoun-Kansaa-Tezas R Co 
V Earner, 61 SCt 216. 282 US 
908, 76 LEd 796—^Berry v. St 
Louis-San Francisco Ry Co, 26 S 
W2d 988, 324 Mo 776, certiorari 
denied St Louis-San Francisco Ry 
Co. V Berry, 50 SCt 464, 281 U 

5 766, 74 LEd 1173—Ogleshy v 
St Louia-San Francisco Ry Go, 
1 SW2d 172, certiorari denied SI 
Louia-San Francisco R Co v Og¬ 
lesby. 48 set 434, 277 US 687, 73 
LEd 1001—Sweeney y Terminal 
R Aas'n of St Louis, App, 110 S 
W 2d 862—Weber v Terminal Rail¬ 
road Aas'n of St Louis, App, 20 S 
W2d 601 

Nev—Southern Pac Co v Huyek. 

128 P2d 849, 61 Nev 866 
NH—^Ingalls v Maine Cent R R, 
142 A 606, 83 NH 397. 

NG—^Batton v Atlantic Coast Line 
R Co, 198 SE 674, 212 NC 266, 
cei tioran denied Atlantic Coast 
Line R Go v. Batton, 68 S Gt 760, 
803 US 661, 82 LEd 1113—Hub¬ 
bard V Southern Ry Co, 166 SE 
802, 203 N a 675—Candler v 

Southern Ry Co, 149 S E 393, 
197 NC 399 

N.D—^DeMoas v Great Noithern Ry 
Co, 272 NW 506, 67 ND 412 
Pa—^Moseley v. Reading Co, 145 A 
293, 296 Pa 842 

Tex—Wichita Falls ft S R Co v 
Holbrook, Civ App, 60 SW2d 428, 
affirmed 78 SW2d 988, 126 Tex 
184, ceitioran denied 66 SCt 139, 

296 US 618, 80 LEd 489—Texas 

6 N O R Co V Tilley, Civ App, 

297 SW 1063, affirmed. Com App, 
6 S W 2d 86, certiorari denied 69 
set 86, 278 US 642, 73 LEd 556 
—^Lancaster v Bradford, Civ App, 
279 SW 607 

89 C J p 1000 note 84 

Appreciation of danger 
In order to show assumption of 
nsk, maater must show that danger 
was so obvious that servant knew 
and appreciated, or must be charged 
with knowledge and appreciation of, 
hazard 

Cal—^Thomas v Southern Pac Go, 
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I 2 PSd 544, 116 Cal App 126, cer- 
tioran denied Southern Pac Co v 
Thomas, 53 SCt 265. 284 US 689, 
76 LEI 582 

Mo—O'Jonnell v Baltimore & O R 
I Co. 26 SW 2d 929, 824 Mo 1097 
I Oft. Mo —Gately v St Lou s-San 
Francisco Ry Co, 56 S W 2d 64, 
332 Mo 1—State ez rel St Louis- 
San Francisco Ry Co v Cox, 46 
SW2d 849, 329 Mo 292 
Tex —Missoun-Eansas-Tfzas R. Co 
of Texas v. Bamaby, Civ App, 167 
S W 2d 236, error refused 
97. Vt—^Robey v Boston ft M R 
Co, 100 A 926, 91 Vt 886 
9a Ind—Cleveland, C, C & St L 
R Go y Belange. 136 NE 867, 78 
Ind App 36 
89 CJ p 1001 note 27. 

99. Iowa—Taylor v. Chicago, R I 
ft P R Co, 170 NW 888, 186 Iowa 
606 

1. US—Southern Pac. Co y Berk- 
shiie, Tex, 41 SCt 162, 264 US 
416, 66 LEd 386 

Pa—Sulhyan v Baltimore ft O. R 
Co, 116 A 369, 272 Fa. 429. 
a Ga—^Holman y American Auto¬ 
mobile Ins Co. 39 S E 2d 850, 201 
Ga 464—Gartrell v Ruesell, 180 
SE 860, 61 GaApp 619—Western 
ft A R R. V Michael, 167 S E 226. 
42 GaApp 603—Clark v Western 
ft A R R, 162 SE 847, 41 GaApp 
317—Flippin V Central of Georgia 
Ry Co, 132 SE 918, 35 GaApp. 
243 

Ill—^Lamar v. Collins, 262 IlLApp 
238 

Mass—Smith y New England Cot¬ 
ton Tam Co, 114 NE 868 226 

Mass 287. 

Mich —^Puzerskl v. Buhl Stamping 
Co, 218 NW 656, 242 Mich 886 
Vt—Blaisdell v Blake, 11 A 2d 216> 
111 Vt 123 

39 C J p 1001 note 69. 

Effect of statutes fn anttons by serv¬ 
ant generally see Infra 9 602 
a Vt—^Blaisdell v. Blake, supra. 

89 C J p 1002 note 60 
4. Ill—George B Swift Co y Gay¬ 
lord, 82 NE 299, 229 Ill 380, 340 
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fense which must be proved by defendant and 
this rule has been held not changed by a statute 
adopting the doctrine of comparative negligence® 
or by a statute abolishing the fellow-servant rule ^ 
Defendant is not required to attach any blame to 
plaintiff until he himself has been shown to have 
been in fault;® and he may be relieved of the bur¬ 
den of proving contributory negligence wheie it 
may be legitimately inferred from plaintiff’s own 
showing.® In some instances the burden of proof 
has been made to depend on the state of the plead¬ 
ings 

A rule requiring plaintiff to show that he was 
free from fault has been held to be a rule of sub¬ 
stantive law and hence without applicability where 
an employee sues for an iniury received m another 
state where no such doctrine prevails.il Where 
willful negligence of plaintiff is by statute made a 
complete defensej it must be proved by defendant i® 

In actions under the Federal Employers* Liability 


Act the burden of proving contributory negligence 
is on defendant,!® regardless of the rule, statutory 
or otherwise, in the state court in which "he action 
is brought,!^ even though under the federal statute 
contributory negligence is only a partial defense l® 

Humanitarian doctrine. The burden is on plain¬ 
tiff to show facts justifying application in his favor 
of the humanitarian doctrine or, as it is sometimes 
called, the doctrine of last clear chance-l® 

§ 502 . -Effect of Constitutional and Stat¬ 

utory Provisions 

The ordinary rules controlling presumptions and bur¬ 
den of proof in actions between master and servant have 
to some extent been affected in the various Jurisdic¬ 
tions by constitutional and statutory provisions especial¬ 
ly applicable thereto. 

The ordinary rules relating to presumptions and 
burden of proof, discussed supra § 501, have been 
vaned in a number of jurisdictions by constitution¬ 
al or statutorv provisions relating especially to mas- 


8. us—^Piecxonka v Pullman Co, 
CCA.KT, 102 F2d 432—Bradford 
Blectrio Light Co v Clapper, G 
CANH, 61 F2d 903, reversed 
on other grounds 62 S Ct 671, 286 
US 145. 76 LBd 1026, 82 ALR 
696—Sheehan v New York, N. H 
& H R Co, DC NT, 18 FSupp 
636, reversed on other grounds, G 
C A. 98 F Sd 442, certiorari denied 
68 S Ct. 942, 804 U S 660, 82 L..Ed 
1627 

Ark—Chapman v Henderson, 67 S 
W2d 670, 188 Ark 714—Covington 

V Little Fay Oil Co, 18 SW2d 
306, 178 Ark. 1046 

£nd—McEmnon v. Pamll, 88 NB,2d 
1008, 111 IndApp 843 

Ky—Big Sandy & C R Go v Mea- 
seira Adm’r, 42 S W 2d 747, 240 Ky. 
671 

La —Watkins v Jahneke Dry Docks, 
125 So 469, 12 LaApp. 360 

Ma«iB—Eavigion v. Lonero, 46 NB 
2d 823, 812 Maas. 608. 

Mias —^Mengel Co v. Parker, 7 So 2d 
621, 192 Miss. 684. 

Mo.—Craven v Halpin-Boyle Const 
Co, App, 16 SW2d 858—Struckel 

V Busch Sulzer Bros Diesel En¬ 
gine Co, App, 800 SW. 998 

NH—^Bilodeau v GtaJe Bros., 140 A 
172, 88 NH. 196 

NC—^Toung V B A. Wood ft Co, 
146 SB 70, 196 NC. 485—GUnard 
V. Glmard Blectnc Co, 186 SB 
1, 192 NC 736. 

Tex—^Dougherty v. Robb, Civ App., 
6 S.W 2d 682, error dismissed 

WiB—^Dugenske v. Wyse, 216 NW 
829, 194 WiB. 169 

39 CJ p 1002 notes 62, 63, p 1006 
note 92. 1 


0. Cal—West v Linney, 164 P 608, 
S3 Cal App 164 

89 CJ. p 1004 note 65 

7- Aik—Soard v Western Anthra¬ 
cite Coal & Mining Co, 128 SW 
769, 92 Ark 602. 

39 C J p 1004 note 66 

8. La —Larkin v Union Sulphur Co, 
68 So 491, 188 La. 986 

9. Ark—Covington v Little Fay Oil 
Go. 18 SW2d 806, 178 Ark 1046 

N C —Holeman v Prnsacola Ship¬ 
building Go , 184 B B 647, 192 N C 
286. 

39 C J. p 1008 note 64. 

lOL Del—^Eemp v McNeill Cooper¬ 
age Co., 104 A. 689, 80 Del 146. 

89 C J. p 1004 note 67. 

11. Ga—Southern R Co v, Robert¬ 
son, 66 SB 686, 7 OaApp 164 

18. Mich —^BAngu v Champion 

Iron Co., 199 N.W 616, 228 Mich 
287. 

18. US-Sheehan v New York, N 
H ft H R Co, CCANY, 98 F 2d 
442, certiorari denied 68 S Ct 942, 
804 US. 660, 82 LEd 1627—Sear- 
foss V. Lehigh Valley R. Co., C 
CANY, 76 F2d 762. 

Ga—Southern R Co. v. Cowan, 183 
SB 881, 62 GkiApp 860 

Ill—^Plpal V Grand Trunk Western 
Ry. Go, 178 NB 878, 341 Ill 820. 
certiorari denied Grand Trunk 
Western Ry Co v. Pipal, 61 S Ct 
486, 288 US 888, 76 LBd. 1449— 
Halloran v Chicago ft N W. Ry 
Co, 63 NB 2d 670, 827 Ill App 217 

Ind—Chicago ft Bne R Co v Pat¬ 
terson, 84 NB2d 960, 110 Ind 
App 94 

Mo —^Earner v Missouri-Eansas- 
Texaa R. Go, 82 S.W.2d 1076, 826 j 
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Mo 792, certiorari denied Missoun- 
Elansas-Texas R Co v. Earner, 61 
set 216, 282 US 903, 76 LBd 
796—^Wilson v Chicago, B ft Q R 
Co, 296 SW 1017, 317 Mo 646 
NH—Grew v Boston ft M R P., 142 
A 707, 88 NH 388 
W Va —Salmons v Norfolk ft W Ry 
Co, 129 SB 760, 100 WVa 49. 

39 CJ p 1004 note 72 

14. Iowa —Oozpns OToxls cited la 
McCall V Pitcairn, 6 NW2d 415. 
420, 282 Iowa 887. 

39 CJ p 1004 note 78. 

15. Iowa —Ooxpns JuIb dted la 
McCall V Pitcairn, 6 NW2d 416, 
420, 232 Iowa 887. 

39 C J p 1004 note 74. 

10L US —^Brennan v. Baltimore ft 
O R Go, CCANY, 116 F 2d 666, 
certiorari denied 61 S CL 614, 312 
U S 686, 86 L Ed. 1128. 

Ain —Southern Ry Co v. Melton, 
198 So 688, 240 Ala. 244 
39 CJ p 997 note 93 
rnjury avoidable by master notwith¬ 
standing contributory negligence 
see supra S 423 
finpoBSibillty of escape 
A plaintiff seeking recovery under 
Federal Employers’ Liability Act 
from railroad for death of signal- 
pian who was injured when tram 
collided with inspection car which 
signalman was attempting to remove 
from track, on ground that engineer 
in charge of tram had last clear 
chance to avoid collision, had burden 
of showing that signalman could not 
have escaped injury by exercise of 
ordinary care —^Deere v. Southern 
Pac Co. CCAOr, 138 F2d 438, cer^ 
tiorari denied 62 S CL 916, 316 US 
819, 86 LEd 1217. 
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ter and servant cases Thus, under some statutes, 
plaintiff has the burden of affirmatively proving the 
servant’s freedom from negligence but under 
others the burden of proof of contributory negli¬ 
gence in an action against an employer for injuries 
to an employee rests on defendant Under some 
statutes, in an action for the death of a servant of a 
railroad company, on proof that the servant was 
killed by the running of locomotives or cars or other 
machinery of such company, or from an act done by 
some person in the employ and service of the com¬ 
pany, a rebuttable^o presumption^i arises that de¬ 
fendant was negligent; and, similarly, certain proof 
may by statute be made prima facie evidence of de¬ 
fendant's negligence.22 On the other hand, some 
statutory provisions expressly confirm the common- 
law rule that there is no presumption of the em¬ 
ployer's negligence on proof of injury, but that the 
burden of proving negligence is on plaintiff 23 

The subj'ect of presumptions and burden of proof 
in an action under the Federal Employers' Liability 
Act, as well as the effect of statutes relating to pre¬ 
sumptions and burden of proof in negligence actions 
generally, are discussed supra § 501. 


Undc} statutes requiring a master to guard datir- 
geroiis machinery a servant suing for an injury 
caused by an unguarded machine has the burden of 
proving m the first instance that the machine was 
not guarded, as complained of in his pleading,^^ 
and that the injury was caused by such failure to 
comply with the statute ,25 and, if a protection of 
some sort is provided which plaintiff contends is 
not a proper or sufficient compliance with the stat¬ 
ute, the burden is on him of proving that fact 25 
However, proof that machinery is of the kind men¬ 
tioned in die statute and is unguarded makes out a 
prima facie case of negligence.27 

According to some authorities plaintiff is under 
no burden to prove the availability or practicability 
of more sufficient devices or safeguards,28 the bur¬ 
den being rather on defendant to prove that no 
guard was practicable which woula have been rea¬ 
sonably calculated to prevent the accident 29 In 
other cases, however, it has been held that the bur¬ 
den IS on plaintiff to show that it was practicable 
to guard the machine ,2® and it has been held that, 
where there is no question about the practicability 


17. us—^Nash v Pennsylvania R 
Co, CCAOhio, 60 F2d 26. 

Ohio—^McKee v New Idea, App, 44 
NB2d 697 

Mirn —Connolly v Bavidaon, 16 
Minn 619, 2 AmR 164<—McMahon 
V Davidson, 12 Minn 367. 

39 C J p 1005 note 92 

18. Ariz —^Inspiration Consol Cop¬ 
per Co V Bryan. 262 F 1012, 31 
Ariz 302 

39 OJ p 1006 note 92 fb] (1) 

19. Iowa—^Band v Reinke, 298 N 
W 865, 230 Iowa 616—Tellier v 
Davenport, 213 N'W 666, 203 Iowa 
1012 

NT—Kennealy v State, 238 NTS 
719, 135 Misc 437 

39 CJ p 1006 note 92 Cfir] (D, [h], 
[i], Ck] (1). [o], [p] (13)-(16), 
[a] (2) 

90. US—Walker v Charleston & 
W C Ry. Co, CCAOa., 8 F2d 
726 

31. US—Walker v Charleston & 
W C Ry Co, supra 

39 C J p 1006 note 02 [e] 

88. US—Nash v Pennsylvania R 
Co, CCAOhio, 60 F2d 26 

Miss —^Mississippi Cent R Co v 
Knight, 103 So 877, 138 Mias 621, 
certiorari denied 46 S Ct. 20, 269 
U S 569. 70 L Bd 411 

Mo—Shuler v Omaha, K C ft B R 
Co, 87 Mo App 618. 

Ohio—^MoKee v. New Idea, App, 44 
kb 2d 697 

39 CJ p 1006 note 92 [c] (2). [m], 
tP] <2)-(4), (7), (10), [r] (1). 


Statute held InappUoable 
The statute making prima facie 
case for plaintiff on showing injury 
and that motor vehicle at time of 
accident was operated contrary to 
provisions of Motor Vehicle Law is 
inapplicable in an action by a serv¬ 
ant agamst his master—^Dr Pepper 
Bottling Co V Gordy, 164 So 286, 
174 Miss 392 

Filmn fade case not shown 
Absence of barrier guard at small 
opening for ladder in sand house of 
railroad is not ^‘defect or unsafe 
condition” within statutes creating 
prima facie case, or presumptive evi¬ 
dence, of negligence—^Nash v Penn¬ 
sylvania R. Co, CCAOhio, 60 F2d 
26 

83. US —Geneva Mill Co v. An¬ 
drews, CGAFla. 11 F2d 924 
Fla—^Atlantic Coaat Line R Co v 
Gardner, 81 So 478, 77 Fla 306. 
btiWJuq of burden 

(1) In an action under a hazardous 
occupation statute, where plaintiff 
furnishes prima facie evidence of 
negligence, the burden shifts to the 
employer to show that it has exer¬ 
cised all ordinary and reasonable 
care and diligence m the premises 
US—^Altman v Atlantic Coast Line 

R Co, C.CAFla, 18 F 2d 406 
Fla —^Peninsular Telephone Co v 
Donty, 174 So 446, 128 Fla 106 

(2) However, when It is shown 
that the employer did exercise such 
care, the burden shifts back to 
plaintiff to prove the negligence al¬ 
leged by a preponderance of the 
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evidence —Florida Bast Coast Ry. Co. 
V. Daughetee, 124 So 767, 98 Fla. 
1021—39 C J p 1006 note 92 [d] (1). 
S4. Mo —Smith v. Harbison-Walk- 
er Reftractories Co, 100 S W 2d 
909, 840 Mo 389 
39 CJ p 1009 note 94 
85. Mo—Smith V. Harblson-Walker 
Reflactories Co, suma—Blitt- 
sohau V American Car. ft Foundry 
Co. App, 144 SW2d 196 
88. Pa—^Rebel v Standard Sani¬ 
tary Mfg Co, 16 •'d 634 TiO 

Pa 818—Gross v. B'lgle Wheel 
Mfg Co., 97 A 457, 262 Pa. 861. 

87. Iowa—Steburg v Vincent Clay 
Products Co. 156 NW 887, 173 
Iowa 248 

39 CJ p 1009 note 96. 

88. Fa—^Rebel v Standard Sanitary 
Mfg Co, 16 A 2d 684, 840 Pa 318 

89. US —Grant Storage Battery CO 
V De Lay, CCANeb, 87 F2d 726 

89 C J p 1009 note 97 
30. Or—Cox V Sanitarium Co. 184 
P2d 386 

39 C J p 1009 note 98. 

Dependent on whether duty absolute 

(1) Where the statute makes it 
the absolute duty of the employer to 
provide the prescribed safeguards, 
plaintiff IS not under the burden of 
proving availabihty or practicality — 
Boll V Condie-Bray Glass ft Paint 
Co. 11 SW2d 48, 321 Mo 92—Blitt- 
schau V American Car ft Foundry 
Co, Mo App, 144 SW2d 196 

(2) Where, however, the statute 
reQUires safeguards when possible, 
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of applying a guard, the omissicvi to guard consti¬ 
tutes negligence per se,®i but that, where the prac¬ 
ticability IS in dispute, the burden is on plaintiff to 
show that it is feasible.^^ 

§ 503. Admissibility 

The general rulea governing the competency, rele¬ 
vancy, and materiality of evidence in civil actions apply 
In an action to recover from a master for personal in¬ 
juries to a servant. 

The general rules governing the competency, rele¬ 
vancy, and materiality of evidence in civil actions 
apply in an action to recover from a master for 
personal injuries to a servant,^^ as, for example, 
with respect to the determination of the admissi¬ 
bility of evidence offered for the purpose of estab¬ 
lishing matters relating to the time^^ and location^^ 
of the accident and the surrounding circumstanc¬ 
es 86 The written report of an accident made by 
one who did not witness it is generally inadmissi- 
ble.87 While it has been held that reports required 
by statute to be made are admissible to establish 


the facts required to be reported,** the contraiy 
has also been held ** The fact that no official re¬ 
port of the accident was made is not admissible ^6 

Liability insurance. The fact that an employer 
IS insured against loss from injuries to his em¬ 
ployees IS'in itself inadmissible on the issue of his 
negligence However, a conversation between the 
parties on the subject may be admissible as tending 
to prove defendant’s admission of liability,^* and 
other facts connected therewith may be admissible 
to affect the credibility,^* or to show the bias, of 
a witness. 

Interstate character of employee’s laork at time of 
injury In suits brought agamst an employer for 
injunes suffered by his employee in the course of 
his employment, under the Federal Employers’ Lia¬ 
bility Act and other federal statutes, any evidence, 
otherwise competent, is admissible whi^ tends to 
prove the fact that the employee was engaged in in¬ 
terstate commerce at the time he sustained the in¬ 
jury *6 


and if not possible reguires posting 
of notice of such fact, plaintiff must 
prove that the required safeguards 
were posaible—^Boll v Condie-Bray 
Glass & Paint Co. 11 SW2d 48. 321 
Ido 92—^Hummel v American Mfg 
Co, MoApp, 279 SW 202—Pildner 
V Shaw Marble & Tile Co, MoApp, 
289 SW. 1096 

31. Minn —Glotikner v Hardwood 
Mfg Co, 122 NW 466. 109 Minn 
30, 18 AnnCas 180, rehearmg de¬ 
nied 128 19’W. 807. 109 Minn 80 18 
Ann Cas 130 

82. Minn —Gloclmer v. Hardwood 
Mfg Co, supra. 

33L Mass.—Coulombe v Home Coal 
Co, 176 NB 681, 276 Mass 226 
89 C J p 1009 note 4 
Svldeiiwe held adnusslUe 

(1) In general 

Md —General Automobile Owners' 
Ass'n V. State, 140 A 48, 164 Md. 
204 

Mo — Gately v. St. Louia-San Fran¬ 
cisco Hy Co. 56 S W 2d 54, 832 Mo 
1—^Willgues V. Pennsylvania B Co, 
298 SW 817. 818 Mo 28 
NC—Hamilton v Southern By Co, 
168 SB 76, 200 NC. 643, certio¬ 
rari denied Southern By Co v 
Hamilton, 62 S Ct 19, 884 U S 686, 
76 LiBd 641 

89 CJ p 1009 note 4 [a], [b] 

(2) Hvidence tending to show why 
plaintiff filed the action —Mahan-Jel- 
lico Coal Co T. Scali^ 177 S W 2d 884, 
708 Ky 404. 

(3) Evidence of statements of an 
employer tending to show that he 
recognized his liability for the In¬ 
juries suffered by his employee — 


Liochmann v Brown. MoApp, 20 S 
W 2d 661. 

Evidenes held Inadmissible 

(1) In general. 

Ga—Weetern & A. B B v Bober- 
son, 162 SH 842, 44 GaApp 736 
Kan —^Foley v. Crawford, 264 P 59, 
126 Kan 262 

Ky.—^LiOuis\ille & N B Go v Da¬ 
vis’ Adm'x, 61 SW2d 942, 246 Ky 
79 

Md —General Automobile Owners* 
Ass'n V State, 140 A 48, 154 Md 
204 

Mess—Coulombe v Home Coal Co, 

I 175 NB 681, 276 Mass 226 
89 C J. p 1009 note 4 [c] 

(2) Bvidence that an employer's 
^ olaim agent discharged the employee 
' because he would not eettle for the 

injuries suffered by him —^Dierks 
Lumber & Goal Co v. Tollerson, 64 
S W 2d 61, 186 Ark 429 

(8) Evidence that an alleged par¬ 
ticipant in an assault on an em¬ 
ployee by fellow employees was 
thereafter promoted by the employer 
—^DeBerry v Goodyear Tire & Bub- 
ber Co of Alabama, 186 So 647, 237 
AU 223 

(4) Evidence of a claimed settle¬ 
ment with an employer under a 
workmen's compensation act in an 
action brought by the Injured em¬ 
ployee under the Federal Employers' 
Liability Act —Wetterer v Atchi¬ 
son, T & S F. By Go, 277 Ill App 
276, certiorari denied Atchison, T & 
S F By Co V Wetterer, 65 S Ct 
836, 298 US 764, 79 LBd 1698 

(5) Bvidence of the reputation of 
an animal belonging to an employer] 
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to show directly Its trlclous propen¬ 
sity—Hill V Moseley, 17 S B 2d 676, 
220 NC 486 

34. Cal—^Richman v San Francis¬ 
co, K & C B Co, 181 P 769, 180 
Cal 464 

35. Ky—Stewart v Louisville & N 
B Co. 126 SW 164, 136 Ky 717 

Tex—St Louis, B & M By Co v 
Knight, Civ App, 295 SW 946 
SfiL Cal—Poor V Fuller, 159 P 238. 

30 Cal App 660 
39 CJ p 1011 note 7 
37. Ill—Wabash B Co. v. Farrell, 
79 III App 608 

38L Ill —^Aetitus V Spring Valley 
Coal Co, 92 KB 679, 246 IlL 82, 
188 Am SB 221 
39 C J p 1011 note 9. 

39- Ohio —Cleveland, C, C & St L 
B Co V Ullom. 20 Ohio CirCt 
612, 11 Ohio CirDec 321 

40. Ill —^Haywood v During Coal 
Co, 146 Ill App 506 

41. Ill—^McCarthy v Spring Valley 
Coal Co, 83 KB 957, 232 Ill 473 

39 C J p 1011 note 12 
4S- Keb—Bgner v Curtis, Towle & 
Paine Go. 146 KW. 1032, 96 Neb. 
18, LRA1916A 163 

43. Idaho—Steve v Bonners Ferry 
Lumber Co, 98 P. 268, 18 Idaho 
384 

39 C J p 1011 note 14 

44. Pa —^Lenahan v Plttston Coal 
Min Co, 70 A 884, 221 Pa. 626 

39 C J p 1011 note 16 

46. US—Lehigh Valley B Co v. 
Huben, CCAKT, 10 F2d 78, 
certiorari denied 46 SCt 306, 270 
U S 641, 70 L Ed 776 



57 C.J S 


MASTER AND SERVANT 


§ 504 


§ 504. -£mplo 3 nnent or Relation of Mas¬ 

ter and Servant 

Any evidence, otherwise competent, It admissible In 
an action by a servant against his master to recover 
for personal injuries which tends to prove or disprove 
the fact of employment. 

In an action by a servant against his master to re¬ 
cover for personal injuries, any evidence, other¬ 
wise competent, is admissible which tends to 
proved® or disprove*^ the fact of emplo 3 ment. 
Thus it has been held permissible to prove the con¬ 


tract of employment,^® the authority of the person 
hiring,^® the instruction of the servant,®® the au¬ 
thority to direct of the person giving directions,®^ 
and the payment of wages®® or hospital dues®* 
Also evidence of indemnity®^ or liability®® insur¬ 
ance taken by defendant, has been held admissible. 
Facts tending to show defendant's control over the 
business,®® his liability for the wages of other em- 
ployees57 or whether he was reimbursed for mon¬ 
eys paid to employees,®® and who supplied material 
for work to a fellow employee®® have been held ad- 


Bvidenoe bold edmlMlUo 

(1) In general, 

XJ S —^Lehigh Valley R Co v Hu- 
ben supra 

Cal—^Mappin v Atchison, T & S F 
Ry Co, 247 P. 911, 198 Cal 733, 49 
A Li R 1330, certiorari denied 
Atchison, T & S F R Co V Map- 
pin. 47 set 239, 278 US 729, 71 
LBd 862 

N J —Steinert v Pennsylvania R Co , 
163 A 638 107 NJ Law 606 

(2) To show that plaintiff's work 
was necessary to safe interstate 
transportation —^Louisville & N R 
Co V Blankenship, 74 So 960, 199 
Ma. 521 

(3) To show the Interstate desti¬ 
nation of a car or tram and its con¬ 
tents 

Ill—Herb v Pitcairn. 29 NF2d 648, 
806 III App 583, reversed on other 
grounds 36 NF2d 666, 877 Ill 405 
N’T—Larkin v New York Cent R 
Co, 232 NT a 863, 226 AppDiv 
109 

(4) To show that the work waa 
part of one entire Interrelated trans¬ 
action—Sibert V Litchfield & M Ry 
Co, Mo. 169 SW2d 612—Gieseking 
v Litchfield & Madison Ry Co, 127 
SW2d 700, 344 Mo 672, certiorari 
denied Litchfield & M R Co v Gie¬ 
seking, 60 S Ct 104, 808 U S 683, 84 
LEd 488 

Bvldonoa h^ Inadmlsrlble 
(1) In general 

Ill—^Wetterer v Atchison. T. & S F 
Ry Co, 277 Ill App 276, certiorari 
denied Atchison, T & S F Ry Co 
V Wetterer, 66 SCt 836, 296 US 
764, 79 L Ed 1698 

Mo—^Howard v Mobile & O R Co, 
78 SW2d 272, 386 Mo 296 
Pa.—Colangelo v Pittsburgh & L E 
R Co. 9 A 2d 391, 336 Fa* 490 
Wash —Schosboek v Chicago, M, St 
P & P. R Co. 63 P2d 477, 188 
Wash 672, modified on other 
grounds 71 P 2d 648, 191 Wash 
426 

<2) Statement of person In charge 
that car or cars on which plaintiff 
was working when injured had an 
interstate destination 
U S —^Mirkowicz v Reading Co, C 
O A N J. 84 F 2d 637i certiorari de¬ 


nied 67 S Ct 48. 299 U S 679. 81 L 
Ed 426 

Cal—^McCoy v Southern Pac Co, 83 
P2d 970, 29 Cal App 2d 16, cer¬ 
tiorari denied 59 S Ct 827, 807 
US 626, 83 LEd 1510 
Pa—Colangelo v Pittsburgh & L. E 
R Co, 9 A 2d 391, 336 Pa 490 

46. Miss—Gulf. M & N R Co V 
Graham. 117 So 881, 163 Miss 72 

89 CJ p 1011 note 17 
Evidence of employment generally 
see supra 6 12. 

Bvldonoe held admlssl'bla 

<1) Evidence that defendant re¬ 
fused to recogrnize liability on a 
ground other than that plaintiff was 
not his employee—Gasco v Tracas, 
165 NE 179, 85 IndApp 691 

<2) Evidence tending to show that 
the injured employee was jointly 
employed by defendant and others — 
Willgues V Pennsylvania R Co, 298 
SW 817, 818 Mo 28 

(3) Other evidence—Whittington 
V. Westport Hotel Operating Co, 88 
SW2d 963, 826 Mo 1117—89 CJ 
p 1011 note 17 [a] 

Evidanoe held not admissible 
Ga—^Howard v Georgia Power Co., 
176 SE 69, 49 GaApp 420. 

39 C J p 1011 note 17 [b] 

Violation of mis 

In an action in which defendant 
claims that plaintiff was not a bona 
fide employee because of his violsr 
tion of a lule against outside work, 
competent evidence tending to ex¬ 
cuse plaintiff's violation of such rule 
has been held admissible—Godsy v 
Thompson, 179 S W 2d 44, 862 Mo 
681, certiorari denied 66 S Ct 48, 323 
US 719, 89 LEd 678 

47. Miss—Gulf, M & N R Co V 
Graham, 117 So 881, 158 Miss 73 

39 C J p 1011 note 18 [a]. 

48. Ala—^Wamor-Pratt Coal Co v 
Shereda, 62 So 721, 183 Ala 118 

48. Mich —Brandt v C F Smith* & 
Co, 218 NW 808, 242 Mich 217 
Tex—San Antonio Waterworks Co 
V White, Civ App, 44 SW 181 
Bvidenoe of a onstom permitting 
employees to hire helpers has been 
held admissible in an action against 
an employer for injuries to a helper. 
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—Thomas' Adm’x v. Ashland Fire 
Brick Co. 4 SW2d 767. 223 Ky 821 
Knowledge of rales against hiring 
Where the Injured person is em¬ 
ployed by defendant's servant 
against the rules of defendant, evi¬ 
dence offered to prove that the In¬ 
jured person knew of such rules has 
been held admissible —Cloverdale 
Dairy Co v Briggs, 2 NE2d 692, 
131 Ohio St 261 

80. Ga—^MayLeld v Sava*"nah. G & 
N A R Co, 18 SB 469. 87 Ga. 
874 

89 C J p 1011 note 21 
51. Ala—^Lowe v Poole, 179 So 636, 
285 Ala 441 
89 C J p 1011 note 22 

62. Or—^Dibert v Oleblsch, 144 P 
1184, 74 Or 64 

39 C J p 1011 note 23 

63. Or —Dibert v Giebisch, supra. 
Tex—Missouri, K & T R Co v 

Reasor, 68 S.W 832, 28 TexGiv. 
App 802 

64. NC—^Davls v North Carolina 
Shipbuilding Co, 104 S E 82, 180 
NC 74 

39 C J p 1011 note 26. 

65. Mo —^Lochmann v. Brown, App , 
20 SW2d 661 

Evidence of an admlselon by de¬ 
fendant that he carried liability in¬ 
surance covering the wo.k in which 
the injured person was engaged at 
the time of the injury and tending 
to show that such person was in his 
employ at such time has been held 
admissible —^Lochmann v Brown, 
supra 

83, Maas—^Beauregard v Benjamin 
F. Smith Co, 100 NE 627, 213 
Mass 259, 4*5 LRA.,NS, 200, Ann 
Cas 1914A 473 
39 C J p 1012 note 26. 

67. Mo —^Powell V. Rawson Land 
Co, App, 221 SW 766 
89 C J p 1012 note 27 
Who pud fdlow employee 
Ariz —^Inspiration Consol Copper Co 
V. Bryan, 262 P 1012, 81 Ariz. 802 
88. Ariz —^Inspiration Consol. Cop¬ 
per Co. V Bryan, supra 

69. Ariz —^Inspiration Consol Cop¬ 
per Co V Bryan, supra. 
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missible Evidence of a statement by defendant’s 
agent that he is the employer®® or will be responsi¬ 
ble for injuries®! has likewise been held admissible 
Evidence that a customary furlough was not g^vcn 
by a general employer to the injured employee 
while working for a special employer has been held 
admissible to determme whether such employee 
knew of the change of employers.®^ 

Competent evidence tending to show whether the 
injured person was employed by defendant, or by 
an independent contractor, or was himself an inde¬ 
pendent contractor, at the time of the injury is ad¬ 
missible®* Thus evidence that defendant carried 
sickness and accident insurance on its servants and 
made deductions from their wages to pay the pre¬ 
miums thereon has been held admissible as to 
whether plaintiff was an employee or an independ¬ 
ent contractor at the time of the injury ®^ Also a 
compensation policy, maintamed by one who defend¬ 
ant claims acted as an independent contractor solely 
responsible for plaintifPs injuries, has been held ad¬ 
missible to show that such person acted as defend¬ 
ant’s agent and not as an independent contractor.®® 


§ 505. -Nature, Cause, and Ehetent of In¬ 

jury 

Relevant, competent, and material evidence as to 
the nature, cause, and extent of the servant’s injury Is 
admissible. 

Evidence having some bearing on the cause of 
the accident,®® tending to show that it was duc®*^ 
or not due®* to defendant’s negligent act, or was 
attributable to some cause other than defendant’s 
negligence,®* has been held admissible or inadmis¬ 
sible depending on its relevancy or irrelevancy to 
those issues. Evidence tending to show the cause of 
the accident will not be excluded on the ground 
that the negligence testified to has not been charged 
in the complaint^® 

Competent evidence bearing on the nature^! and 
extent72 of the accident, or on the nature^* and ex- 
tent'^4 of plamtifFs injuries resulting therefrom, is 
admissible. 

Relation of employer to cmise of injury Evi¬ 
dence bearing on the relation of the employer to 
the cause of the injury is admissible, as, for exam¬ 
ple, any evidence tending to prove that the negligent 
person was in his employ at the time,75 and that 


eo. Mich —Hannula v Cleveland 
ChfCs Iron Go. 156 NW 499, 188 
Mich 643 

61. Ill —Conaolidated Coal Co v 
Seniffer, 63 788, 179 IlL 370 

6a. N T —^Lilaantl v William P. 
Kenny Go . 883 N Y S 108, 225 App 
Div 129, efllEmed 166 NE 347, 250 
NT. 621. 

ea Mass —Trepamiler ▼. Cote, 93 N. 

B 796, 207 Maas 484 
Miaa—^Lona-Bell Lumber Sales Cor¬ 
poration V. Pemtt, 172 So 747, 
178, Miss. 194. 

Tsstam o ny of othsr smployoes has 
been held admissible on the Ques¬ 
tion whether plaintiil was employed 
by an mdependent contractor or by 
defendant. notwithstanding the 
vagueness of the testimony as to 
the time of work with reference to 
the time of plaintiff's Injury—Chap¬ 
man & Dew«y Lumber Co v An¬ 
drews, 91 SW8d 1026. 192 Ark. 291 

64i Mias—^Long-Bell Lumber Sales 
Corporation v. Perrltt. 172 So 747, 
178 Miss 194. 

65. Ohio—Kraemer v. Bates Motor 
Transport Lines, 11 N B 2d 106, 66 
Ohio App 427. 

66. Ark—Bureka Oil Co v Mooney, 
292 SW. 681. 173 Ark 886. 

89 C J. p 1012 note 31. 


Evldsnoe hSLd admissible 

(1) An employee suing his employ¬ 
er for injuries resulting from an oc¬ 
cupational disease is not restricted 
to evidence that other employees 
contracted the disease under similar 
working conditions —Wolf v Mol- 
linckrodt Chemical Works, 81 6 W 
3d 823, 386 Mo 746—Cleveland v. La- 
clede-Christy Clay Products Co, Mo 
App, ns SW2d 1065 

(2) Other evidence held admissi¬ 
ble see 89 CJ p 1012 note 81 [a]. 

EvUenos held sot admissible 
Cal—^Dryden v. Western Pac K Co, 
86 P2d 894, 1 Cal App 2d 49 
Mo—^Lavender v Kum, 166 SW2d 
460, 856 Mo 168, certiorari de¬ 
nied 67 set 111, 829 US 674. 
91 LBd 596—^Young v. Wheelock, 
64 SW2d 950, 883 Mo. 992, certio¬ 
rari denied Wheelock v Young, 64 
set 627. 291 US 676, 78 L Bd 
1064 

89 G J. p 1013 note 61 [b] 

67. Kcm—Griffith v. Midland Valley 
R Co, 166 P 467, 100 Kan 500, 
certiorari denied 88 SCt 12, 246 
US 668, 62 LBd 682, and error 
disnuased 88 SCt 138, 245 US 
638, 63 L Ed. 522. 

89 C J p 1012 note 32 

Evidesoe held admissible 

(1) Circumstantial evidence him 
been held admissible to show the 
causal connection between defend¬ 
ant's alleged negligence and the 

88 


servant's injury—^Lunde v, Cudahy 
Packing Co, 117 NW 1063, 189 
Iowa 688 

(2) Other evidence held admissi¬ 
ble see 39 CJ p 1012 note 32 [aj 

8^ Ill—^Lolli V Spring Valley Coal 
Co , 198 111 App 234 
89 C J p 1013 note 88 

86. Ark —^American Bauxite Co v. 
Dunn, 178 BW 984, 120 Ark l, 
AnnCaBl917C 626 
89 0 J p 1012 note 84 

TO. Mont—^Domitrovich v Stone & 
Webster Engineering Corp, US 
P 760, 44 Mont 7. 

89 G J p 1012 note 87 
Admissibility dependent on pleadings 
generally see supra § 499 

71- Mo—^Potter v Metropolitan St 
R Co, 126 S.W. 209, 142 Mo App 
220 

78, Ind —Southern Indiana R Co v. 
Osborn, 78 NB 248, 39 Ind App 
838. rehearing denied 79 NB 1067, 
89 Ind App 888 

7a us—Chicago, M & St P R 
Co V Heil, Mum, 154 P 626, 83 
CCA. 400 

74. NC—Wacksmuth v Atlantic 
Coast Line R. Co, 72 SB 818, 167 
Na 84 

89 C J p 1012 note 41 

7a Mo—Williams v Schaff, 222 S. 

W 412, 282 Mo 497 
89 CJ p 1012 note 43. 
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it was^® or was nol^T his act which resulted m 
plaintifFs injury 

§ 506. - Negligence of Employer in Gen¬ 

eral 

Any evidence, othenMfise competent, relevant to the 
taeuea aa to the neflligence of the employer is ordi¬ 
narily admissible. 

Any evidence, otherwise competent, relevant to 
the issues as to the negligence involved is ordinarily 
admissible to establish or disprove the negligence 
complained of 

§ 507. - Care of Inexperienced or Youth¬ 

ful Employee 

In an action against a master to recover for inju¬ 
ries to an inexperienced or youthful servant, any com¬ 
petent evidence is admissible which tends to prove or 
disprove the servant's inexperience, youth, and mental 
capacity, and evidence bearing on the employer’s duty 
and failure to protect the employee Is admissible. 

In an action to recover for injuries to an mex- 
pericnced or youthful servant, any competent evi¬ 
dence IS admissible which tends to show or dis¬ 
prove the servant’s inexperience^^ or youth,80 his 
mental capacity,or his knowledge or ignorance 
of the danger.Evidence may also be admissible 


to show the employer's knowledge of his employee's 
youth or inexperience,*3 and evidence bearing on 
his duty and failure to protect the employee, as, for 
example, facts relating to the existence and nature 
of the danger and the consequent duty to wam,®^ 
the custom of defendant®® or of others in the same 
kind of business®® to take or not to take precautions, 
the taking or failing to take precautions at the time 
of the accident,®7 and the givmg or failing to give 
the proper warnings or instructions.®® Evidence of 
experience or inexperience is immaterial where 
there is no evidence in the case of the employee’s 
due care and of the employer’s negligence.®® 

§ 508. -Violations of Statutes or Ordi¬ 

nances 

The employment of a servant by a master in viola¬ 
tion of a statute is competent evidence of the negli¬ 
gence of the master. 

The employment of a servant by a master m vio¬ 
lation of a statute is competent evidence of the neg¬ 
ligence of the master.®® Thus, in an action for m- 
j'unes suffered by an infant employee of defendant, 
evidence as to whether defendant employed the in¬ 
fant in violation of a statute governing the em¬ 
ployment of minors ordinarily is admissible,®^ and 
It has been held that the violation of such a statute 


7S. us—^American Mtg Co v 
Bigelow, NT, 188 F 84, 110 CC 
A 77 

N Y —Pedersin v. Leonhard S^ichel 
Brewing Go, 141 NTS. 899, 156 
App Div 888 

77. Mich—^Downs v Fowler, 167 N 
W 855, 201 Mich 659 

78. Miss—^New Orleans Great 
Noithem R Co V Branton, 146 
So 870, 167 Miss 52, certiorari de¬ 
nied 54 set 88, 290 US 667, 78 
LBd 577 

^9 C J p 1018 note 47. 

Violation of statutes or ordinances 
as evidence of negligence see in¬ 
fra S 508 

Bvldenos held admissible 

(1) In general —Louisville & N R 
Co V Bradford, 69 S B 870, IS-S Ga 
522—39 CJ p 1018 note 47 [a] 

(2) Testimony that train, judging 
by “blistered" places on rails, was 
stopped in shorter distance than that 
between it and person struck there¬ 
by when engineer applied emergency 
brakes by his own admission has 
been held competent on question of 
his negligence—^New Orleans Great 
Northern R Co v Branton. 146 So 
870, 167 Mias. 52, certiorari denied 
54 set 88, 290 US. 667, 78 LEd 
5T7 

79. NC—Dunn v John L Roptr 


I Lumber Co, 90 SB 18, 172 NC 
129 

39 C J p 1013 note 49 
Care required of master as to In¬ 
experienced or youthful servants 
see supra I 185 

SOL NH—^Bilodeau v Gale Bros, 
140 A. 172, 88 NH 196 
39 C J p 1018 note 60 
KepreseatatloB on applying for work 
Whether plaintiff stated that he 
was older than he actually was when 
be applied for work has been held 
not material —^Harlow v Western 
Cartridge Co, 179 111 App 515 
81. NH—^Bilodeau v Gale Bros, 
140 A 172. 83 NH 196 
89 C J p 1013 note 61 
88. Mass—Qettins v Kelley, 98 N 
B 684, 212 Mass 171 
NC—^Dunn v John L Roper Lum¬ 
ber Co, 90 SB 18, 172 NC 129 

83. Tex—Texas P R Co. v. Bnck, 
20 S W 611, 83 Tex 598. 

89 C J p 1018 note 68 

84, NH—Bilodeau v Gale Bros, 
140 A 172. 88 NH 196 

39 C J p 1018 note 65 
86. Va—^Virginia Iron, Coal & Coke 
Co V Tomlinson, 61 S.B 862, 104 
Va 249. 

39 C J p 1018 note 66. 

86. Utah—Pence v. California Min 
Co, 75 P 984. 27 Utah 878 
39 C J p 1014 note 57 

89 


87. Ga~-J S Betts Co. v. Hancock, 
77 S B 77, 189 Ga. 198. 

89 C J p 1014 note 68 
8a Wash —^Ameson v. Smith, 206 
P 960, 120 Wash 98. 

89 C J p 1014 note 69 
Admissibility of evidence as to 
warning and instructing employee 
generally see infra S 514 

8a Ga—^Kendrick v. Central R & 
Banking Co, 16 aB 685, 89 Ga 
782 

9a Pa—Stehle v Jaeger Automatic 
Mach Co.. G9 A 1116, 230 Pa 617, 
14 AnnCas 122 
39 C J p 632 note 77 
Master's liability for Injuries to serv'- 
ant arising out of violations of 
statutes generally see supra 8 

91. RI—Rossi V. Rond, 195 A. 401. 
69 RI 807. 

89 C J. p 688 note 77 [a], p 1014 note 
63 

Master's liability for Injuries to mi¬ 
nors employed in violation of stat¬ 
utory prohibition or regulation 
generally see supra f 194 
Bvldeaoe hdld admissible 

(1) A minor employee who is m- 
jured while being employed in viola¬ 
tion of a statute limiting the number 
of hours per week for which he can 
legally be employed is entitled to 
have such fact considered by jury in 
detei mining the employer’s liahilitj 



§ 508 

IS evidence, or evidence per se, of negligence 

The rule has also been applied to the admissi¬ 
bility of evidence showing whether an employer 
violated a statute or ordinance providing for the 
guarding of dangerous machinery®® and places,®^ 
or for the regulation of dangerous occupations,®® 
such as mining,®® railroading,®^ and blasting®® 

§ 509. - Conditions before or after In¬ 

jury 

In an action against a master for personal injuries 


57 C.J.S 

to his servant, competent evidence may be admitted to 
show the condition of the master’s machinery, appli¬ 
ances, or plades for work before and after the injury, 
where such condition is shown, or may be presumed, 
to have existed at the time of the accident. 

In an action against a master for personal inju¬ 
ries to his servant, competent evidence may be ad¬ 
mitted to show the condition of the master's ma¬ 
chinery, appliances, or places for work before and 
after the injury, where such condition is shown, 
or may be presumed, to have existed at the time of 
the accident ®® However, it has been held that un- 
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—Rossi V. Ronci, 196 A 401, 69 RI 
307 

(2) Under some statutory provi¬ 
sions evidence of employer’s failure 
to secure employment certificate is 
material only to sustain minor em¬ 
ployee’s right to bring action at com¬ 
mon law for injuries —^Benner v Ev¬ 
ans Laundry Go, 222 NW. 680, 117 
Neb. 701, 60 ALR 880 

(8) Other evidence held admissi¬ 
ble see 89 G J. p 1014 note 68 [a] 
Evldsnoa hdld IwadmlsslTile 

(1) In an action for injury to a 
minor employed In violation of a 
statute prohibiting the employment 
of children under a stated age in 
certain places without an employ¬ 
ment certificate, evidence that the 
child’s parents knew of, and con¬ 
sented to, his employment m viola¬ 
tion of the statute has been held 
inadmissible —^Tampa Shipbuilding & 
Engineering v Adams, 181 So 403, 
133 Fla. 419, rehearing denied Tampa 
Shipbuilding & Engineering Go v 
Adams, 181 So 893, 132 Fla 419 

(3) In an action for injury to a 
minor employee, where the injury to 
such employee did not result from 
the danger against which the child 
labor statute was directed, evidence 
of the violation of such statute by 
the employer has been held inadmis¬ 
sible—^Hooven & Allison Go v Cox’ 
Adm’r, 104 SW2d 9i69, 268 Ky 266 

(3) Other evidence held inadmis¬ 
sible see 89 GJ. p 1014 note 63 [b] 

9S. NY—Warney v. Board of Edu¬ 
cation of School Diet. No 6 of 
Town of Irondequoit, 49 N E 2d 
466, 290 NY 829—Murphy v Elm¬ 
wood Country Club, 50 NYSSd 
381. 

89 G J. p 298 note 16. 

Only whsa smployxneiat of child 
Is unlawful because in violation of a 
child labor statute is the violation of 
such statute in itself evidence of ac¬ 
tionable negligence —Williamson v 
Old Dommion Box Co, 171 SE 386, 
206 NO 860 

93. Kan—Slater v. Atchison, T & 
S F R. Co. 137 P 943, 91 Kan 
226, LRA 1916F 949. 

39 G J p 1014 note 64. 


Bvidenos held Inadmissible 

(1) Under a statute making it an 
imperative requirement that a ma^ 
chine be equipped with a suction fan, 
evidence that equipping such ma¬ 
chine with a fan as required by the 
statute 18 impractical and impossi¬ 
ble has been held inadmissible — 
Reaves v BIramer, 97 S W 2d 136, 
231 Mo App 368 

(2) Where the issue Is the viola^ 
tion of a safety appliance act, evi¬ 
dence that the appliance in question 
18 commonly used has been held m- 
admissible—^Western & A R R v 
Meister, 140 S E 905, 87 Ga App 
6'70 

(8) Other evidence held inadmissi¬ 
ble see 89 C jr p 1014 note 64 [b] 

94. Mo—Wack v F B Schoenberg 
Mfg Go, 58 SW2d 28, 881 Mo 
197 

89 0 J p 1015 note 65 
provisions of building code 
In action against an employer for 
injuries sustained by employee in 
falling into unguarded cellarway on 
another’s premises, permitting jury 
to consider provisions of building 
code as bearing on negligence of 
employer has been held error where 
no defect in the employer’s premises 
was legal cause of accident—^Br^an 
V Hines, 281 NYS 420, 246 App, 
Div 822 

Elevators, shafts, and hoistways 

(1) In action for injuries sustain¬ 
ed by employee crashing through 
gate into elevator shaft, ordinance 
requiring interlocking device for 
gates has been held admiss ble 
where device would strengthen gate 
—Wack V F E Schoenberg Mfg 
Co, 63 S W 3d 28, 881 Mo 197 

(2) Other decisions with respect to 
the a.dmi88ibility of such evidence 
see 39 C J. p 1014 note 65 [a] 

95. Wash—Grant v Fisher Flour- 
mg Mills Co, 68 P2d 210, 190 
Wash 86i6 

Oillolal reports 

In action for injuries received by 
employee as result of employer’s vio¬ 
lation of factory act by failing to 
pi ovide proper ventilation of rooms 
wherem dangerous gases were used, 

90 


reports of department of labor and 
industries inspectors stating that 
ventilation in factory was good were 
relevant as laying foundation for in¬ 
ference that employer did not violate 
factory act as alleged —Grant v 
Fisher Flouring Mills Go, supra 
Bnle of state indnstzial bulletin 
U S —Galeota v U S Gypsum Co, 
CGANY, 128 F2d 947, certioian 
denied U S Gypsum Co v Galeo¬ 
ta, 62 set 798, 316 US 813. 86 
LEd 1211 

98. Ala—Stith Coal Co. v. Sanford. 
68 So 990, 192 Ala 601, 15 A L R 
1438 

89 C J p 1016 note 66 
Failure to report nooidents 
Evidence of mine owner's failure 
to report accidents as required by 
statute, has been held inadmissible 
where that fact is not in issue — 
Haywood v Denng Coal Co, 145 
Ill App 506 

97. SC—Moore V Southern Ry Go, 
161 SE 626, 163 SC 342, reversed 
on other grounds Southern Ry. Go 
v Mooze, 52 S Ct. 88, 284 US. 581, 
76 LEd 603 
39 0 J p 1015 note 67 
Ordinanoe regulating speed 
In an action brought under the 
Federal Bmployezs’ Liability Act, an 
ordinance prohibiting the operation 
of a tram in exoess of a stated speed 
has been held admissible an indicat¬ 
ing the negligent opexation of the 
train on -i^hich the employee was in¬ 
jured—^Moore v Southern Ry Co, 
161 S E 525, 163 S C 842, reversed on 
other grounds Southern Ry Co \ 
Moore, 52 S Ct 38, 284 US 681, 76 
LEd 603 

981 NY—^Burke v City & County 
Contract Co, 117 NYS 400, 188 
AppDiv 118 

99. Mo—Busby v Southwestern 
Bell Telephone Co, 287 S.W 434. 

CoutinulBg negUgenoe 
Evidence as to the condition, be¬ 
fore and after the Injury of the 
employee, of an entry to a place of 
work, at which entry the employee 
was injured, has been held compe¬ 
tent as showing continuing negli¬ 
gence on the part of the employer — 
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less there is proof that conditions were the same at 
the time of the inspection as at the time of the ac¬ 
cident to the employee,! or unless the inspection and 
discovery occurred so shortly before or subsequent 
to the accident that a reasonable presumption would 
arise that the conditions had not been changed,* 
evidence of such conditions is not admissible In 
the case of a suit against an employer based on in¬ 
juries caused by an occupational disease of his em¬ 
ployee, It has been held that evidence of conditions 
existing at the place of work may take a wide range 
in time,3 especially where the conditions giving rise 
to the claimed injuries and the nature thereof are 
obscure.^ 

Before injury. In an action against a master for 
personal injuries to his servant, competent evidence 
may be admitted to show the condition of the mas¬ 
ter’s machinery, appliances, or places for work pre¬ 
vious to the injury, where such condition is shown, 
or may be presumed, to have continued up to the 
time of the accident,^ or where there is evidence to 
show what changes, if any, have been made in the 
meantime.® Where, however, the conditions are 
constantly changing the evidence is not admissi¬ 


ble.*^ On issues other than defendant’s negligence, 
evidence of the conditions prior to the accident, un¬ 
less too remote,® may be admissible, as, for exam¬ 
ple, in rebuttal of Ae claims of either plaintiff® 
or defendant,!® to explain the nature of repairs to a 
machine before the accident, where their nature 
and sufficiency are in issue,!! or to show the dan¬ 
gerous character of the appliance or place,!® or the 
employer’s knowledge of the defect or danger,!® 
or his willfulness in contmumg it.!® 

After injury. Where, in an action against a mas¬ 
ter for personal injuries to his servant, the condi¬ 
tion of the master’s machinery, appliances, or places 
of work, as it appeared after the accident occurred, 
may be presumed to have existed at the time of the 
accident,!® or where such subsequent condition is 
shown to be the same, or substantially the same, as 
the condition existing at the time of the accident,!® 
evidence of such condition usually is admissible. 
Ordinarily, however, in order to be admissible, the 
evidence should deal with conditions as they ap¬ 
peared within a reasonable time after the acci- 
dent,!7 and the machinery, appliances, or places of 
work concerning which the evidence is offered 


Western Coal & Mining Co v. Bane, 
S72 s W 667, 168 Ark 961 
Where there has heen blo ohaage 
of oonditloii, evidence as to the con¬ 
dition of the place where the em¬ 
ployee was Injured, before and after 
the accident occurred, has been held 
admissible —Busby v Southwestern 
Bell Telephone Co., Mo, 287 SW 
464 

Where the neoeasary alxnUarlty of 
ooBdlttons la shown, evidence relat¬ 
ing to the condition of a track and 
roadbed where the employee was 
injured, at a time other than when 
the accident occurred, has been held 
admissible—^Bllis v. Union Fac R. 
Co. 27 NW2d 921. 148 Neb 615 
1. Ala —St. Louis-San Francisco 
Ry. Co Y. Curtis, 118 So 64, 216 
Ala 296. 

8. Ala —St Louis-San Francisco 
Ry Co V Curtis, supra 
8. Ry—Coburn v North American 
Refractories Oo.. 174 SW2d 757, 
295 Ky. 666 

Ry—Cobum v North American 
Refractories Co, supra 
fi. Ala —St. Bouis-San Francisco 
Ry Co Y. Curtis. 118 So 64, 216 
Ala 296 

89 C J p 1016 note 71. 

Prior conditions as bearing on the 
plaintiffs assumption of risk see 
infra I 618. 

BYidenoe heU adnusstbU as to; 

(1) Defective condition of automo- 
bUe.—Casualty Reciprocal Exchange 
Y. Sutlin. 166 F.2d 484, 19i6 Okl. 624 | 


(2) Insufficient ventilation in place 
of work --Clark v Banner Gram Co, 
261 NW 896, 195 Minn 44 

(8) Oily condition of place of 
work—^Henwood v Chaney, CCA 
Mo, 166 F2d 892, certiorari denied 
67 set 118, 829 US 760, 91 LEd 
665 

‘ (4) Other matters—^Dixie Bauxite 

Co V Webb, 68 SW2d 684, 187 Ark 
1024—89 CJ p 1016 note 71 [a] 
javldeBoe hold not admissible as to 
condltloB of; 

(1) Light on switch stand—Wal¬ 
lingford v. Teiminal R R Ass'n of 
St Louis, 88 SW2d 661, 837 Mo 
1147 

(2) Other matters see 89 CJ p 
1016 note 71 [b] 

e. Ry—Stewart y Louisville & N 
R. Co, 126 SW 164, 186 Ry. 717. 

7. Iowa —^Keatley v Illinois Cent 
R Co, 68 NW. 660, 94 Iowa 686 

39 C J p 1016 note 78. 

8. Vt—Johnson v Doubleday, 102 
A. 1088, 92 Vt 267 

9. Vt —Niles Y Central Vermont 
R Co, 89 A 629, 87 Vt 866 

la Vt—White Y Central Vermont 
R Co. 89 A 618. 87 Vt 330, af¬ 
firmed 86 set 866, 288 US 607, 69 
L Ed 1488, Ann Cas 1916B 262 
89 C J p 1016 note 77 
IL Wash—^Towle v Stimson Mill 
Co. 74 F 471, 88 Wash 605 

IS. Ill—McCanhy v Spring Valley 
Coal Co. 149 Ill App 276, affirmed 
89 NE 872, 248 Ill. 186. 
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13. NC—Rally y Raleigh Granite 
Co, 156 SB 617, 200 NC 826 

89 C J. p 101i6 note 80. 

EYidenoe held admissible as to oon- 
dltum of! 

(1) Cars—^Kelly y. Raleigh Gran¬ 
ite Co, 156 SE 517, 200 NC 826 

(2) Other things see 89 C J p 1016 

note 80 [a] 

14. Ill—^Emerhng y Spring Valley 
Coal Co, 149 Ill App 97 

15. US —Scott v Baltimore A O R 
Co, CCAFa, 161 F2d 61 

Ark —^Missouri Fac R Co v Zol- 
liecoffer, 191 SW2d 687, 209 Ark 
669 

Mo—^Aly Y Terminal R Ass’n of St 
Louis, 119 SW2d 363, 342 Mo 
1116, certiorari denied Terminal R 
Ass’n of St LOUIS v. Aly, 69 S Ct 
261, 306 US. 656, 88 LEd 424— 
Hairison v St Louis-San Fzan- 
cisco Ry. Co, 99 SW2d 841, 839 
Mo. 821. 

89 C J p 1016 note 84 

16. US —^Reading Co y Geary, C 
C A Md , 47 F 2d 142, 79 A L R 226, 
oertioran denied 61 SCt 492, 283 
U S 844. 76 L Ed. 1464 

Ga—^Louisville & N R Co v Ed¬ 
wards, 168 SE 861, 48 GaApp 
167 

Ry—Cobum Y. North American Re¬ 
fractories Co, 174 SW2d 767, 295 
Ry. 666. 

17. Ga—Western A A. R R v. Het- 
zel, 149 S E 876, conformed to 160 
SE 112, 40 Ga.App 447. 

Tex.—Bngman y. Holt A Bowers, 
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should be sufficiently identified as the cause of the 
accident.^® 

Evidence of conditions as they appeared subse¬ 
quent to the accident is not admissible where it is 
shown that conditions are not the same,^® or that 
they are constantly changing ,20 or where there is 
no presumption or proof or offer of proof of un¬ 
changed conditions.2i If the nature and extent of 
the intervening changes®® or the fact of their im¬ 
materiality®® is shown, evidence of the later condi¬ 
tion IS admissible. A change in conditions taking 
place at the time of the accident and caused thereby 
is not admissible, in the absence of evidence show¬ 
ing that the described condition was due to the 
causes alleged.®^ Evidence as to what was done 
with the machinery after the accident m question 
has been held inadmissible 


Evidence of conditions after the injury is ad¬ 
missible to contradict or control evidence as to such 
condition alread 3 " introduced by the other party®® 
or to explain inconsistencies in the testimony of 
witnesses of the party offering it®^ The prac¬ 
ticability of guarding a machine may be shown by 
evidence that it was guarded while being operated 
for several months after the injury, without injury 
to other employees.®® 

§ 510. — Precautions against Recurrence 
of Injury 

As a general rule evidence that after the accident 
the employer took precautions against Its recurrence Is 
not admissible to show his negligence. 

Evidence that after the accident the employer 
took precautions against its recurrence is generally 
held not to be admissible to show his negligence,®® 


CivApp, 82 8W2d 220, error re¬ 
fused 

89 C J p 1018 note 88 
Oonillotliiflr reports 

Inspection reports made one day 
after the accident showing a de¬ 
fect in an applunce on a train caus¬ 
ing the Injury are adnusaible, al¬ 
though similar reports made on the 
day of the accident showed no such 
defect, and although a trip inter¬ 
vened between the two seta of re¬ 
ports, in view of the fact that the 
first set of reports was made with¬ 
out a special insi>ection—S^ott v 
Baltimore & O. R Co, CGAFa, 161 
F2d 61. 

hSld not too awnote 

(1) Immediately after—Aly v 
Terminal R Ass'n of St Louis, 119 
SW2d 368, 842 Mo 1116, certioran 
denied Terminal R Ass'n of St 
Louis V Aly, 69 SCt 261, 806 U 
S. 665, 83 LEd 424—39 GJ p 1016 
note 84 [a] (1) 

(2) Within an hour after—Mis¬ 
souri Pac R Go V ZolUecolCer, 191 
S.W 2d 687, 209 Axk 669 

(5) Morning after—Central of 
Georgia Ry Go y White, 176 BE 
407, 49 GaApp. 290 

(4) Day after.—Scott v Baltimore 
& O R. Co, CCAPa, 161 P2d 61— 
39 CJ p 1016 note 84 [a] (6). 

(6) Day or two after—^Bameon v 
St Louis-San Fkuncisco Ry. Go, 99 
SW2d 841, 889 Mo. 821—89 GJ. p 
1013 note 84 [a] (7) 

(6) About two and one half years 
after.—^Reading Co v Geary, OCA 
Md , 47 F 2d 142, 79 A L R 226, cor- 
tioraxi denied 61 SCt 492, 283 US 
844, 75 LEd 1464 

(7) Other times see 89 G J p 1016 
note 84 [a] (2)-(6), (8M25) 

18L Ky —Wright v, EUchoxn Cons 


Coal A Coke Oo, 206 SW 684, 
182 Ky 428 
80 C J p 1016 note 82 
19. Pa—Johns v Pennsylvania R 
Co, 76 A 408, 226 Pa 819, 28 L R 
A.NS, 691 

Wis —Odegard v North Wisconsin 
Lumber Co, 110 NW. 809, 180 Wis 
669 

aa Ky.—^Edwards v Lam, 116 SW 
288, 182 Ky 32, rehearing denied 
119 SW 176, 1S2 Ky 82, and 181 
S W 796, 132 Ky. 82 
ai. Mo—Totten v Smith Bros, 
App . 8 S W 2d 740 
39 C J p 1017 note 87. 

Wash —Christiansen v McLel- 
lan, 138 P 484, 74 Wash 318. 

39 C J p 1018 note 88 
Repairs or changes made after the 
accident see infra i 610 
23L Mich —Clemens v Gem Fibre 
Package Co, 117 NW. 187, 168 
Mich 496 

Wash,—^Barrett v Banner Shingle 
Co. 87 P 919, 45 Wash 12 
ad. Iowa—^Kiiby v Chicago, R I & 
P R Co, 166 N.W. 348, 173 Iowa 
144 

89 C J p 1018 note 90 
XSvldenoe of defects which might 
have resulted from the accident has 
been held incompetent unless the.e 
were circumstances authorising a 
reasonable inference that such de¬ 
fects existed before the accident — 
McEachm A McEachin Const Co v 
Burks, 76 SW3d 794, 189 Ark 947 
as. Ohio —Shank v Hamilton ]6V>un- 
dry A Machine Co, 165 NE 664, 28 
Ohio App 823 

88. Ark—St Louis, I. M & 8 R 
Oo V Coke, 176 S W 1177, 118 Ark 
49 

39 0 J p 1018 note 91 

87. Ind—Bxazil Block Coal Co v 
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Gibson, 66 NE. 883, 160 Ind 319, 
98 Am S R 281. 

39 O J p 1018 note 92. 

88. Wash—^Lindblom v Hasel Mill 
Co, 167 P 998, 91 Wash 883 

88. US —General Motors Corp v 
Holler, CCAMo, 150 F2d 297 
Ga —^Evans v Central of Georgia Ry 
Co, 143 SE 909. 88 GaApp 146 
Mo—Wallingford v. Terminal R R 
Ass’n of St Louis, 88 S W 2d 361. 
887 Mo 1147 

N H —^Blais v Flanders Hardware 
Co. 42 A 2d 882, 93 NH. 370 
SC—Green v Atlantic Coast Line 
R Co. 184 SE 386, 186 SC 337. 
Wash—^Hatcher v Globe Union Mfg 
Co. 16 P 2d 824, 170 Wash 494 
39 C J p 1018 note 95 
Failure to repair as evidence of neg¬ 
ligence see infra 8 612 
Evldeaioe of repsixs, alteratioiLs, and 
replaoements held madmissible 

(1) In general—^Louisville & N R 
Co V McCoy. 87 SW2d 921, 261 KV 
436—89 CJ p 1018 note 95 [c] 

(2) Removing vegetation along 
railroad* ti acks—Chicago. B & Q R 
Co V. Kelley. CC ANeb, 74 F2d 80 

(3) Repairing depot platform — 
Lindley v Wabash Ry» Go. 233 N 
W. 460, 130 Neb 195, certiorari de¬ 
nied Wabash R Go v Lind'ev. 51 S 
Ct 056, 283 U S 863, 75 L.Ed 1468 

(4) Repairing switch or lock on 
elevator.—^Kay v Balentine Packing 
Co , 184 S E 846, 179 S C 485. 
Bvidenjoe of guarding appliances or 

places held inadmlsslblo 

(1) Furnishing more adeguate 
light at entrance to elevator—^Kay 
V Balentine Packing Go, 184 SE 
846, 179 8 a 485. 

(2) Placing guard on wood-turn¬ 
ing lathe —Stanton v Morrison Mills, 
47 A 2d 112, 94 N.H. 92—Blais v 
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but there is also some authority to the contrary 30 

On other issues or for other purposes, depending 
on the circumstances, such evidence has been held 
admissible,si as, for example, in rebuttal of the 
claims or evidence of the other party,33 or to test 
the credibility of a witness®® or the accuracy of a 
map ®^ Such evidence has also been held admissi¬ 
ble to show the possibility of producing certain 
parts of a machine m court,®® to fix the time of an 
examination of the premises,®® to reconcile the con¬ 
dition of a place or appliance in question at the time 
of the trial with that at the time of the accident,®*^ 
to show changed conditions after the accident,®® 
or to show the conditions®® or the methods of work 
used^® at the time of the accident, if not too re- 
mote.^1 

It has been held that such evidence is admissible 
to corroborate other evidence of a defective condi¬ 
tion*® and to show the possibility of correcting it,*® 
to prove the cause of the accident,** or to show 
whose duty it was to make the repairs,*® or to show 
the possibility*® or practicabilit3r*7 of guarding ap¬ 


pliances or places, where the statute requires guards 
in such contingency, although th-ere is authority for 
the position that the evidence is not admissible for 
this purpose *® If the g^ard was installed without 
defendant’s authority, the evidexHre is not adnussi- 
ble*® Wheie any of these issues or purposes are 
obviously used as a mere pretext for the admission 
of such evidence, and the real purpose is to show 
the negligence of defendant before or at the time 
of the accident, the evidence will be excluded®® 

Repairs not constituting admission by defendant. 
Where the subsequent repairs or changes have no 
relation whatever to the defect alleged to have 
caused plaintiff’s injuries,®^ or where they are made 
for some other reason than to protect the em¬ 
ployees,®® or where they are merely a temporary 
expedient and not permanent construction,®® the ev¬ 
idence IS admissible. 

Absence of repairs or changes. Evidence offered 
by defendant that no repairs or changes of any 
consequence were made after the accident is not ad¬ 
missible.®* 


Flanders Hardware Co, 4S A 2d 882. 
98 NH 870. 

(3) Placing light on target indi¬ 
cating position of derailer—Brady 
V Southern By Co, 23 SB 2d 834, 
222 N C 867, certiorari denied 63 
set. 995, 818 U.S. 792, 87 LEd 1168, 
affirmed 64 S.Ct 282. 320 US 476. 
88 LEd 339. 

(4) Other safeguards—Love v 
Chambers Lumber Co, 139 F 492, 64 
Or 129—39 CJ p 1019 note 95 [d] 
EvlOenoe of changing methods of 

work held taodmlcsihle 

(1) Adopting different method of 
handling railroad cars—Chicago, B 
ft Q R Co V Kelley, CCANeb, 74 
F2d 80 

(2) Other changes see 89 C.J. p 
1019 note 95 [e] 

8Q. Kan —^White v Berkson Bros 
Cloak ft Suit Co, 187 P 670, 106 
Kan 839. 

39 C J p 1019 note 96 

31. Mo —Wallingford v. Temunal R 
R. Ass'n of St. Louis, 88 SW2d 
861, 887 Mo. 1147 

OoncoalTnent of oondltlons at time of 
aooldent 

Evidence tending to show that aft¬ 
er the accident occurred the employ¬ 
er sought to conceal conditions aa 
they then existed has been held ad¬ 
missible —Wallingford v. Terminal 
R R. Ass'n of St LiOuis, supra 

32. Mo—^Miller V Walsh Fire Clay 
Products Co., 282 SW 141, 219 Mo 
App 690 

69 C J p 1020 note 97 
Bvldenoe held admlssihla 

(1) That after employee was m- 


jured, other employees, who finished 
the Job, were provided with a fan 
to keep out gas, to rebut defense 
that no gas entered plaoe of work 
—Miller V Walsh Fire Clay Prod¬ 
ucts Co, supra 

(2) Other evidence see 89 CJ. p 
1020 note 97 [a] 

33. Ohio —^Massillon Iron ft Steel 
Co V Wiegand, 84 Ohio Cir Ct 656, 
16 Ohio Cir Ct .N S, 417 
89 C J p 1020 note 98 

39. Or—Ferrari v. Beaver Hill Coal 
Co, 102 P 1016, 64 Or 210 
G5. Tex—^Waggoner v Porterfield, 
118 SW. 1094, 65 Tex Civ App 169 
33. Ark —^Bodcaw Lumber Co. v 
Ford, 102 SW 896, 82 Ark 655 
Idaho —^Erickson v Edward Rutledge 
Timber Co, 208 P. 1078, 34 laaho 
764 

37. SC—Green v. Atlantic Coast 
Line R Co, 134 SE 885, 186 SC 
887. 

38. SC.—^Kay v Balentine Packing 
Co. 184 SE 846, 179 SC 486. 

39. Okl—Tway v Hartman, 76 P. 
2d 893, 181 Okl 608. 

89 C J p 1020 note 8 

40. Maas—^Bartley v. Boston ft N 
St R Go, 88 N E 1098, 198 Mass 
168 

41. Mo—Hearon v. Hiznmelberger- 
Hamson Lumber Co, APp, 224 S 
W 67 

89 C J p 1020 note 6. 

48. Cal —Brunger v Pioneer Roll 
Paper Co, 92 P 1048, 6 Cal App 
691. 


NC—West V. Atlantic Coast Line 
R Co, 98 SE 479. 174 MC 126 

48. Mass—Willey v. Boston Elec¬ 
tric Light Co, 46 NE 895. 168 
Mass 40, 87 LRA 728. 

44. Vt—Place V Grand Trunk R 
Co, 71 A. 836, 82 Vt. 42 

45. N C —^Boggs V Cullowhee Min 
Co, 78 S B 274, 3j62 N.C 898 

•18. Mo —^Phillips V Hamilton 

Brown Shoe Co, 166 SW. 1188, 178 
Mo App 196 

47. Wis—West V Bayfield Mill Go, 
128 NW 992, 144 Wis. 106, 46 L 
RA,NS, 184 

89 CJ p 406 note 49, p 1020 note 11- 

48. Ind —Cincinnati, H ft D R 
Co V Armuth, 108 N.E. 738, 180 
Ind 673 

89 C J. p 1020 note 12. 

49. Mo—Cobb V Richmond Cotton 
OU Co, App. 181 SW 1196 

53. US —Antietam Paper Go. V. 
Womble, 294 F 796. 

39 C J p 1021 note 14. 

51. Mass—^Albright v Sherer, 111 
NE 711, 223 Maas 89. 

39 C J p 1021 note 16 

6S. US —^Du Pont de Nemours v. 
Smith, Va, 262 F. 491, 164 CC.A 
407 

89 C J. p 1021 note 16 

63. Ark—St. Louis, I M ft S R. 
Co V Coke. 175 SW. 1177, 118 
Ark 49 

39 C.J p 1021 note 17 

5k Ill—Lee v Toledo, St. Louis ft 

I Westom R Co. 190 Ill.App. 888 
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§ 511 

§ 511. - Similar Facts and Occurrences 

a In general 

b. Evidence of injuries, or accidents re¬ 
sulting in injunes, to others 

a. In General 

Evidence of facte, occurrences, or accidents hap¬ 
pening at another time are admissible if relevant to 
the issue and If a substantial similarity in the essen¬ 
tial conditions exists, but, where the necessary pre¬ 
requisites are not shown, and the relevancy and the 
similarity of essential conditions are not proved, such 
evidence is not admissible. 

Evidence of facts, occurrences, or accidents hap¬ 
pening at another time are admissible if relevant to 
the issue and if a substantial similarity in the es¬ 
sential conditions exists Such evidence has been 
held admissible to show the cause of plaintiffs inju¬ 
ries,®® or the authority®^ or incompetency®® of the 
negligent workman. Likewise, evidence of similar 
facts and occurrences has also been held admissi¬ 
ble to show the existence or the extent of the de¬ 
fective or dangerous condition causing the injury,®® 


57 C.J.S. 

the employer's knowledge or his duty to know of the 
defect or danger, or of the existing perils,®® or the 
duty of the employer to make repairs ®I 

Evidence of facts, occurrences, or accidents hap¬ 
pening at another time has also been held admissi¬ 
ble to show the adequacy of the appliance for the 
work,®® the necessity of taking precautions by the 
employer,®® the practicability of guarding applianc¬ 
es or places,®^ or the possibility of guarding them 
more effectively ®® Such evidence has likewise 
been held admissible to show the customary®® or 
prior®^ methods of work, and the employer’s will¬ 
fulness in the violation of a statute.®® ^^Tiere such 
evidence tends to rebut the claims or evidence of 
the other party, it is admissible for that purpose ®® 

It has been held that evidence as to specific in¬ 
stances of other and similar acts of alleged negli¬ 
gence IS not, as a general rule, competent,^® so that 
where the necessary prerequisites are not shown, 
and the relevancy and the similanty of essential 
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65. Ark —^Missouri Pao R Go v 
Beard. 59 8 W 2d 292, 188 Ark 877 
Cal—^Hicka v. Ocean Skore R R. 

117 P 2d 860, 18 Cal 2d 778 
Fla—Holstun v Embry, 169 So 400, 
124 Fla 664 

Kan.—^Wiagins v Miesoun-KanBas- 
Texaa R. Co, d76 P. 68, 128 Kan 
82. 

Mo.—^Bird V. 8t Louia-San Fxancisco 
Ry. Co, 78 SW2d 889, 83« Mo 
816—Moran v Atchison, T & S F 
Ry Co, 48 SW2d 881, 880 Mo 
S'? 8, certiorari denied Atchison, T 
& 8 F R Go V Moran, 68 8 Ct 
81, 887 U8 621, 77 L. Ed 689— 
Sweany v Wabaah Ry Co, 80 8 
W2d 216, 229 MoApp 398 
M H —^Dowlingr y Li H Shattuck. 

Inc., 17 A.2d 629, 91 NH 284 
NC—Almond v. Oceola Mills, 161 
SE 731, 202 NG 97 
8 C —Barton v. Southern Ry Co, 171 
SE 6, 171 SC 46. certiO'an denied 
Southern Ry. Co v Barton, 64 8 
Ct 61, 290 U 8 632, 78 L Ed 660— 
Hopkins y. Southern Cotton Oil 
Co, 142 SE 616, 144 SC 896 
89 C J p 1021 note 20 
Evidence of: 

Existence of devices on other ma¬ 
chines as bearmg on plaintiffs 
assumption of risk see mfra S 
618 

Other acts of plaintiff to show con¬ 
tributory negligence see infra | 
619. 

561 Mich—^Van Doom y Heap, 126 
NW 11, 160 Mich 199 
89 C J P 1021 note 21 

57. Ala—^Louisville & N R Co 
Chamblee, 64 So 681, 171 Ala. 188, 
Ann.Ca8.1913A 977. 


58. Ariz—^Hobson r New Mexico & 
A R Co, 11 P 646, 2 Arls 171 

39 C J p 1021 note 23 

59. SC—^Hopkins y Southern Cot¬ 
ton Oil Co, 142 SE 616, 144 SC 
396 

39 C J p 1021 note 24 
Eyidenot of pzeyioiis ooonrrsiioes 
held admlssilfla 

(1) In general 

Ark—^Fair Oaks Stave Co v Croas. 

9 SW2d 680, 177 Ark 1146 
Cal—Hicks V Ocean Shore R R, 
117 P 2d 850, 18 Cal 2d 773 
89 G J p 1031 note 24 [a] 

(2) To show defective condition of 
cotton oil press—^Hopkins v South¬ 
ern Cotton Oil Co, 142 SE 615, 
144 SC 896 

60. Fla—^Holstun y. Embiy, 169 So 
400, 124 Fla 661 

39 G J p 1022 note 26 
Xvidenoe held admissibls 

(1) In general 

Cal—^Hicks v Ocean Shore R R, 
117 P 2d 860, 18 Cal 2d 778 
Fla—^Holatun y. Embry, 169 So 400, 
134 Fla 554 

89 CJ p 1022 note 26 [a] 

(2) That a cotton oil press caus¬ 
ing the injury complained of had a 
previous breakdown when operated 
l»y another employee —^Hopkins v 
Southern Cotton Oil Co, 142 SE 
616, 144 S C 895 

61. S C —^Hopkins y Southern Cot¬ 
ton Oil Co, 142 SE 616, 144 SC 
396 

69. NT —Hammond v Union Bag A 
Paper Co, 136 NT.S. 1024, 161 
App Div 776 
39 C J. p 1022 note 26. 

94 


63. C.1—Ingall. T Uonte Cri.to Oil 
& Development Go, 167 P. 857, 
176 Cal 122 

89 C J p 1022 note 27. 

64. WVa—^Tarr v Keller Lumber 
& Construction Co, 144 S E 881, 
10i6 WVa 99, 60 ALR 670 

39 C J p 1022 note 28. 

65. Mmn—Poczerwinski v C A 
Smith Lumber Co, 117 NW 486. 
105 Minn S06 

89 C J p 1022 note 29. 

66. Q-a —Southern R. Co v Blanton, 
200 SE 471, 69 GaApp 252 

Ill—Chicago, etc, R Co. v, Rath- 
neau, 124 Ill App 437, affirmed 80 
N E 119, 226 Ill 278. 

Utah—^Ward y Denver & R G W. 
R Co, 85 P2d 837. 96 Utah 664 

67. Mo —Clark y Widmer Engineer¬ 
ing Co, App, 263 SW 600 

68. Ill —^Robertson y. Donk Bros 
Coal & Coke Co, 87 NE 373, 838 
Ill 844 

89. Cal —^Polkinghom v. Riverside 
Portland Cement Co, 142 P. 140, 24 
Gal App 615 
89 G J p 1022 note 33 

TO. Mo—Mills y. F W Steudley A 
Go , App, 279 S W. 160 
Evidence as to defects In other 
maotalnes for the purpose of recov¬ 
ering for injuries to an employee on 
the basis of a defect in a particu¬ 
lar machine should never be admit¬ 
ted to such an extent as to ri se a 
doubt whether the case was decided 
on the real issue or on the collater¬ 
als—J W Sanders Cotton Mill v. 
Moody, 196 So 688, 189 Miss. 284. 
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conditions are not provedi the evidence is not ad¬ 
missible 

Evidence showing that no other similar acci¬ 
dent ever happened where the injury sued for oc¬ 
curred, or because of the appliance allegedly caus¬ 
ing the injury, has been held inadmissible ^2 It 
has further been held that defendant may not show 
that no similar accident has happened within a 
period of time testified to at the place where the 
injury occurred or because of the appliance used 
at the time of the injury,*^* but the contrary has also 
been held.^^ Evidence that others had performed 
the task at which plaintiff was injured without in¬ 
jury has been held inadmissible to excuse the em¬ 
ployer’s failure to furnish a safe place of work^^ 
Also evidence tending to show that no one other 
than plaintiff had ever been injured by other appli¬ 
ances of the same kind has been held inadmissi¬ 
ble.^® However, in an action to recover for dis¬ 
ability caused by an occupational disease, evidence 
has been held admissible to show that employees 
other than plaintiff working under the same condi¬ 
tions have not been so injured to support other evi¬ 
dence by defendant that plaintiff is not affected as 
claimed.^^ 


§ 511 

b. Evidence of Injuries, or Accidents Resultiiig 
in Injunes, to Others 

Evidence of injuries to others In defendant’s em¬ 
ploy, or other accidents resulting in such injuries, is 
admissible if it has any tendency to prove the Issue 
and If there Is a substantial similarity m the essential 
conditions. 

Evidence of injuries to others in defendant’s em¬ 
ploy, or other accidents resulting in such injuries, 
is admissible if it has a tendency to prove the issue 
and if there is a substantial similarity in the essen¬ 
tial conditions Such evidence has been held ad¬ 
missible to prove the cause of the accident or in¬ 
jury,the defective or dangerous condition,®® and 
defendant’s knowledge of or duty to know such 
condition,®! and his failure to use the care required 
under the arcumstances.®^ 

Evidence of injuries to others in defendant’s em¬ 
ploy, or other accidents resulting in such injuries, 
is not admissible where the relevancy of the evi¬ 
dence, or similarity of conditions, or the proximity 
of time, IS not shown,®® and evidence of accidents 
or injunes subsequent to the accident or injury 
complained of is not admissible to prove knowledge 
on the part of the employer of the defect or condi¬ 
tion on which his negligence is predicated ®^ How¬ 
ever, testimony elicited on cross-examination of a 
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71. Ga—Southern R Co v Cowan, 
183 SR 831, 62 Ga.App 8i60 

Ky—Louisville & N R Co v Mc¬ 
Coy. 87 SW2d 921, 261 Ky 486 
Miss—Texas Co v Mills. 166 So 
866, 171 Miss 231 
89 G J p 1022 note 84 
Sttmllar hut unoonnootad ooourreuoe 
Evidence of a similar but uncon¬ 
nected negligont occurrence is incom¬ 
petent to prove carelessness, so that, 
in action to recover for injuries sus¬ 
tained because of employer’s neerli- 
gent failure to instruct employee on 
safe method of work, testimony by 
employee who took plaintiff’s place 
at machine that he was not given 
such instructions has been held m- 
competent to prove carelessness — 
Blais V Flanders Hardware Co, 42 
A 2d 332. 93 NH 370 

72. US —Bowman-Hicks Lumber 
Co v Robinson. GCAOr, 16 F2d 
340, certiorari denied 47 S Ct. 674, 
274 US 736. 71 LEd 1316. 

Mo—^Walker v Mitchell Clay Mfg 
Co. App. 291 SW 180 

73. Tenn—Jones v. Noel, App, 804 
8W3d 386 

89 C J p 1028 note 86 

74. Or—^Evansen v Grande Romde 
Lumber Co, 149 P 1086, 77 Or 1 

39 CJ p 1023 note 36 

76. Fla —Southern States Power 

Go Y. Clark, 169 So. 881, 118 Fla 
621. 


76. SC—^Vollington v Southern 1 
Paving Censt Co, 106 SE 184. 
166 SC 448 

77. Tenn—Banks v Southern Pot¬ 
teries, App, 204 S W 2d 382 

78. US—^Henwood v Chaney, CC 
A Mo, 166 F2d 392, certiorari de¬ 
nied 67 set 113, 829 US 760, 91 
L Ed 666—Cropper v TiUnium 
Pigment Co, CCA Mo, 47 F 2d 
1088. 78 A L R 737—E 1 Du Pont 
du Nemours & Co v White, CCA 
NJ. 8 F2d 6 

Mo —^Benner v Terminal R Ass’n of 
St Louis, 156 S W 2d 667. 348 Mo 
928, certioian denied Teiminal R 
Ass’n of St Louis v. Benner, 63 
set 798, 316 US 818, 86 LEd 
1211—^Ingram v Frame Block Coal 
Co, 6 SW2d 418. 319 Mo 644 

N C —^McCord v Hai riaon-Wright 

Co, 153 SE 406, 198 NC 742— 
Corpus juris uvotsd la O’Bnen v 
Parks Cramer Co, 146 B E 684, 
688. 196 N C 369 

79. US —Chesapeake & O Ry Co 
V Smith, CCAOhio. 42 F.2d 111, 
certiorari denied 61 S Ct 33, 282 
US 856, 76 LEd 768 

NC—^McCord V Harrison Wright 
Co. 163 SE 406. 198 NC 742— 
corpus JuxlB anotsd in O'Brien v 
Parks Cramer Co, 146 SE 684, 
688. 196 NC 359 

39 C J p 1028 note 39. 

80. Mo —^Benner v Terminal B 
Ass'n of St Louis, 166 SW,8d 657,, 

95 


348 Mo 928, certiorari denied Ter^ 
minal R Asa'n of St Louis v Ben¬ 
ner, 62 set 798, 816 U.S 818. 86 
LEd 1211 

N C —Corpus JUids Uuotsd la O'Bilen 

V Parks Cramer Co, 145 S E 684, 
688, 196 NC 369 

39 C J p 1028 note 40 

81. NC—corpus Juils quoted la 
O'Brien v Parks Cramer Co, 145 
SE 684, 688, 196 NC 859 
89 C.J p 1023 note 41. 

88. US—^Northern Gent. Coal Co 

V Barrowman, Mo, 246 F 906, 169 
CCA 178 

N C —Corpus Juris quoted la O'Brien 
V. Parks Cramer Co, 145 S E 684. 
688, 196 NC. 869 

83. US—Chopper v. Titanium Pig¬ 
ment Co, CCA Mo, 47 F 2d 1088, 
78 ADR. 737. 

N C —Watson v. C!ity of Durham, 178 
SE 218, 207 NC 624^Etheridge 

V Atlantic Coast Line R Co. 176 
SE 124. 206 Na 657—Corpus Ju¬ 
ris quoted la O'Bnen v Parks 
Cramer Co, 146 SE 684. 688. 196 
NC 869 

89 GJ p 1028 note 48. 

84. Ind—^Holliday, etc, Co v 
O’Donnell, 101 NE 642. 64 Ind 
App 96. 

Me —Spence v. Bath Iron Works 
Corporation, 87 A.8d 174i 140 Me. 
287. 
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witness of the employer will not be excluded be¬ 
cause It tends to establish a previous accident at the 
same place.®® 

§512. - Defective or Dangerous Machin¬ 

ery, Appliances, and Places 

a In general 

b. General practice or custom 

c. Inspections, repairs, and tests 

d. Knowledge by employer of defect or 

danger 

a. In General 

Evidence, otherwise competent, of any facta tend¬ 
ing to establish or disprove negligence on the part of 
an employer in failing to provide reasonably safe and 
suitable machinery, appliances, and places for work may 
be admitted. 

Evidence, otherwise competent, of any facts tend¬ 
ing to establish or disprove negligence on the part 
of an employer in failing to provide reasonably 
safe and suitable machinery, appliances, and places 
for work may be admitted,®® as, for example, evi¬ 
dence tending to show where plaintiff was working 


when injured,®7 the authority of a foreman,®® or the 
existence, nature, extent, and performance, general¬ 
ly, of defendant’s duty to plaintiff 8® So too com¬ 
petent evidence may be admitted as to the actual 
conditions existing at the time of the accident,®® 
tlie surrounding circumstances,®^ and the causal 
connection of the existing conditions with the in¬ 
juries received by plaintiff,®® the proper methods 
or appliances under the existing conditions,®® or the 
possibility or practicability of using better methods 
or appliances than those employed at the time of 
the accident.®^ 

Only competent, relevant, and material evidence 
may be admitted,®® and evidence is not admissible 
where it has no relation to the conditions existing 
at the time®® or place®^ of the accident or injury 
to plaintiff or defendant’s duty thereunder.®® Like¬ 
wise evidence havmg no relation to the facts relied 
on by plaintiff as constituting negligence is not ad¬ 
missible,®® and where plaintiflf*s own explanation of 
how the accident occurred renders such evidence 
immaterial it is not admissible.^ Similarly, evi¬ 
dence IS not admissible which has no relation to 


8S, Kan —SchwarzBChild v. Drys- 
dale, 76 P. 441, 69 Kaa. 119 
8a Wia—^Paine v. Hoatern R Co 
of Minnesota, 64 N W 1006, 91 
Wia 840 

39 C J p 1028 note 46. 

■gLupn&ant raanired bjr atatnte 
In an action brought under a stat¬ 
ute reQuinng defendant to use cer¬ 
tain equipment, pleLintifl may show 
that such equipment was available 
without showing that it was in gen¬ 
eral use at the time plaintiff was in¬ 
jured—Reaves v. Kramer, 97 SW 
2d 136. 231 Mo App 368. 

87- Or—^Ranoswamy v. Hammond 
Lumber Co, 162 F 223, 78 Or 407 
88. US—^Boland V Great Northern 
R Co, Wash., 202 F 485, 120 C C 
A. 624 

8ft. Mo —^Dudaca v Hotel Statler 
Co., App, 296 SW 826 
Tex —^Foster v Carle, Civ App , 160 
SW2d 999, error refused 
39 CJ p 1024 note 49. 

90. US—Cropper v Titanium Fig¬ 
ment Co, C.CA.MO. 47 F.2d 1038, 
78 A.LR. 737 
89 C J p 1024 note 60 
Fnzpose for which odmlttod. 

Kvidenco of conditions existing at 
the time and place of the accident 
has been held admissible only to 
show the degree of care required 
of an employer to keep the place of 
work safe for his employees—Scott 
Burr Stores Corporation v. Morrow, 
180 So. 741, 182 Miss 743. 

Bvidonoa held admissible 
(1) Generally. 


Ill—Halloran v Chicago & N W 
Ry. Co, 63 NH 2d 670, 827 Ill App 
217 

Ky—^Royal Collieries Co. v Wells, 
60 SW2d 948, 244 Ky 803 
Mo —^Aly V Terminal R Ass'n of St 
Louis, 119 SW2d 363, 842 Mo 
1116, certiorari denied Terminal R 
Ass'n of St Louis v Aly, 59 SCt 
261, 806 US 655, 83 LEd 424. 

39 C J p 1024 note 60 [a] 

(2) The extent to which a furnace 
was healed —Cropper v Titanium 
Figment Co, CCAMo, 47 F.3d 1038, 
78 ALR 737. 

91. SC —James v. Atlantic Coast 
Line R. Co, 18 SE2d 616. 199 S. 
C 46 

92. Mo —Gordon v Kansas City 
Southern R Co, 121 SW 80. 222 
Mo 616' 

SO C J p 1024 note 61 
93L Mass—Lamberti v. Neal, 148 N 
E 468, 263 Mass 99 
30 C J p 1024 mote 62 
Bvldenoe held admissible 

(1) The use of safety ground wire 
and transformer to reduce voltage 
of a motor—Lamberti v. Neal, su¬ 
pra 

(2) Other evidence held admissible 
see 39 CJ. p 1024 note 62 [a]. 

94k NH—^Hussey v Boston & M R 
R, 188 A 9, 82 NH 286. 

89 C J p 1024 note 53 
Bvidsnoe held admissible 

(1) Practicability of guarding 
opening in floor through which em¬ 
ployee fell—^Fisher v Laclede Gas 
Light Co, Mo, 31 SW 2d 770. 

96 


(2) Excessive cost of different 
construction of wires, to justify em¬ 
ployer's conduct—^Hussey v Boston 
& M R R, 138 A 9, 88 NH 236 
(8) Other evidence held admissible 
see 89 C J p 1024 note 53 [a]-Cd]. 

95. NH—^Dziedsie v Newmarket 
Mfg Co, 129 A. 271, 81 N H 516 
N C —^Mahaffey v Forsvth Furniture 
Lines, 146 S E 237, 196 N G. 810 

99. Del—^Bowing v Delaware Ray¬ 
on Co., 192 A 698, 8 W.WHarr 
339 

89 C J p 1035 note 64. 

97. Ark —Jones v. Kansas City 
Southern Ry Co, 146 SW2d 969, 
201 Ark 633. 

Del —^Bowing v Delaware Rayon 
Co. 192 A 698, 8 WWHarr 339. 

9& Tenn—Jones ▼. Noel. App, 204 
SW2d 336. 

39 C J p 1025 note 55 
Aa employee’s bellaf as to daaiger 
has been held immaterial on ques¬ 
tion of employer’s negligence in 
compelling employee to work in an 
unsafe place, except in so far as It 
is some evidence as to whether a 
reasonable man would have done no 
more than employer did—Lynch v 
Oregon Lumber Go., C.CA.Or., 108 
F2d 283. 

99. D1—^U S Wmd Engine & Pump 
Go V. Butcher, 79 N.E 804, 228 Ill 
688 . 

39 C J p 1026 note 56. 

L Mus—^Wilson & Co. V. Holmes, 
177 So. 24, 180 Miss 261. 
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the form of action brought by plaintiff,* or to the 
cause of the accident,* or to a cause for which de¬ 
fendant IS liable.^ Evidence tending to prove an 
admitted or established fact is not admissible.* 

b. General Practice or Onstom 

Competent evidence of ■ general practice or euatom 
of others in the same business as the defendant, or of 
the defendant himself, under similar conditions or cir¬ 
cumstances, has been held admissible on the question 
of his exercise of due care In providing reasonably safe 
and suitable instrumentalities or places for work. 

Evidence, otherwise admissible, of a general prac¬ 
tice or custom of others in the same business as de¬ 
fendant, under substantially similar conditions or 
circumstances, has been held admissible on the ques¬ 
tion of his exercise of due care m providing rea¬ 
sonably safe instrumentalities or places for vrork® 
Thus evidence has been held admissible to show 
what safeguards or safety devices are customarily 
used by others in the same business as defendant,^ 
as well as to show the practicability® or impractica¬ 
bility® of such guards, or the suitability of equip¬ 
ment for the purpose for which it was used i® The 
inquiry should be limited to the custom of well 
regulated and prudently managed businesses,and 
to competent evidence showing a general practice 


or custom,!® or a custom of which defendant had 
knowledge!® Evidence of customary methods of 
other establishments may be admissible in rebut¬ 
tal !® 

There is authority holding that evidence of cus¬ 
tomary methods pursued in other similar establish¬ 
ments may be offered by defendant to disprove neg¬ 
ligence,!* but not, as a rule, to make out plaintiff's 
case,!® and such proof has been held to be admissi¬ 
ble on behalf of an injured plaintiff only when it 
tends to show that the customary method pursued 
in the employer’s establishment is not only unusual 
but more dangerous in itself than the ordinary 
one,!7 or that the adoption of the safer method was 
practicable in defendant’s business,!® or that de¬ 
fendant promised to change his method!® It has 
also been held that the admission of such evidence 
IS discretionary with the court.®® There is some au¬ 
thority for the proposition that evidence that the 
type of device used by defendant is the usual type 
used by other well-regulated establishments in the 
same business is inadmissible®! 

Evidence of the character under consideration is 
not admissible in the absence of a showing of sim¬ 
ilar conditions as a basis for an inference of de- 


Si N'T—McQovem ▼, Fitipatnck, 
181 NTS. 1048, 148 AppDiv. 84. 

89 CJ p 1026 note 67 

3. Ark —A. J Neimeyer Lumber 
Co. V. Brame, 207 S W 86. 186 Ark 
664. 

89 C J. p 1026 note 68 

4. BCaea —Ridge v Boston Bl. R 
Co, 100 NB 667, 213 Mass 460 

89 C J p 1025 note 69 

6. Colo—Stewart v Dnecoll, 189 P. 
18, 66 Colo 816 

Iowa —^Hartshorn v J C Mardis 
Co, 146 NW 70, 166 Iowa 464 

89 C.J p 1026 note 60. 

0L US —^Pieczonka v, Pullman Co, 
CCANT, 89 FSd 868 

Cal—^Haskins v Southern Pae. Co, 
89 P2d 895, 8 CaLApp 2d 177 

Iowa—Casey v. Hansen, 26 N.W2d 
60. 

Ky.—^Duvin Goal Co v. Flke, 88 S.'W 
2d 201. 288 Ky. 876 

Mo.—Satterlee v St Louls-San Fran¬ 
cisco Ry Co., 82 SW.2d 69, 886 
Mo 948—Shey v Central Coal & 
Coke Co, 21 SW2d 772. 828 Mo 
1058—Ingram v. Prairie Block Coal 
Co, 6 S W 2d 418, 819 Mo. 644. 

NC—^Mahaffey v Forsyth Furniture 
Lines, 145 S B 287. 196 N.C 810 

RI.—^Faltinali v. Great Atlantlo & 
Paoidc Tea Co., 182 A. 606, 66 R, 
I. 488 

89 CJ. p 881 note 62, p 1026 note 61 

7. Ark—Sandusky v. 'Warren, 6 S. 
W 2d 16, 177 Ark. 271. 

57 O.J.S.-7 


Okl—Champlin Refining Co. of New 
Mexico V. Huntmgton, 69 P2d 81, 
ISO Okl 280 

Tex—Galveston. H & B A. Ry. Co 
V Contois, CivApp, 879 SW. 929, 
affirmed, ComApp, 288 SW. 164, 
certiorari denied 47 SCt 6*9, 274 
US 747, 71 LBd 1828. 

Wis—Tiemasin v May, 292 NW. 612, 
236 Wis 100. 

8. Or—Garvin v Western Cooper¬ 
age Co., 184 P 565. 94 Or 487 

Wash—^Thomson v Issaquah Bhm- 
gle Co, 86 P. 68. 48 Wash 258 

9. Mich—Slack v Curry, 148 NW 
602, 177 Mich 437 

Wash—Shaw v Woodland Shingle 
Co, 111 P. 1070, 61 Wash. 66. 

IflL NT —Hammond v Union Bag 
ft Paper Co, 186 N.T.S. 1024, 161 
AppDiv 776. 

Sutnunentality oatudng unsafe oon^ 
dltloa 

Where the Instrumentality used 
caused an unsafe condition resulting 
In the injury complained of, expert 
opinion that the failure to use the 
customary instrument made no dif¬ 
ference has been held not to render 
evidence of such failure Inadmis¬ 
sible. and under such ciroumstanoes 
the expert opunion may be disregard¬ 
ed—^Dowling V L. H Shattuck, Ino., 
17 A.2d 629, 91 NH 284. 

11. Ill —Illinois Cent. R. Co. v. 
Frldkett, 71 NB 486, 210 lU. 140. 
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18. NC—Grubbs v Lewis, 146 8. 
B. 769, 196 NC 891 

89 C J p 1026 note 66 

Praotioe hbld snAoleuay genenl 

Wyo—Chicago, B ft Q R Co. v. 
Murray, 277 P. 708, 40 Wyo. 824 

18L NT —Miele v. Rosenblatt, 160 
NTS 828, 164 App Div 604, af¬ 
firmed 116 N.B. 1062. 221 NT. 667. 

14, Ark—St. Louis ft S. F R. Co 
V. Keathley, 187 S W, 819, 124 Ark 
410 

89 C J. p 1027 note 74. 

1& Fa—Chambers v Mesta Macb. 
Co, 97 A 101, 261 Fa. 618. 

la Fa—Clark v, Butler Junction 
Coal Co, 102 A 952, 269 Fa 262 

89 CJ p 1026 note 69. 

17. Pa.—^McFadden v. Philadelphia, 
98 A. 827, 248 Fa. 88. 

89 C J. p 1026 note 70 

lAi Pa.—Wagner v. Stamdard Sani¬ 
tary Mfg Co, 91 A. 868, 244 Fa 
810. 

19. Pa—^Hollis V, Widenar, 70 A. 
287, 281 Pa. 72. 

aa Mass.—^Reldy v. Crompton ft 
Knowles Loom Works, 60 NB.2d 
589, 818 Mesa 186. 

89 O.J. p 1027 note 78 

81. SC—Hopkins v. Southern Cot¬ 
ton OU Co.. 142 SB.'616, 144 S.a 
896. 
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fondant's negligence,or where it is not related 
to the issue,or where the custom offered m evi¬ 
dence IS obviously no excuse for the negligent con¬ 
duct of defendant 24 

Custom in employer's business. Evidence as to 
the custom followed in defendant’s business may be 
admitted if material and relevant to the issue ,26 
otherwise it is^not admissible.26 

e. Inspections, Repairs, and Testa 

Competent evidence which Is relevant to Issues with 
respect to Inspections, repairs, and teats is admissible. 

Competent evidence which is relevant to an issue 
with respect to inspections of appliances and places 
of work IS admissible 27 Accordingly, evidence is 
admissible to establish the employer’s duty to in- 
spect,28 the proper methods of mspection,29 and 


what a proper mspection would disclose®® Such 
evidence has also been held admissible to show the 
general custom as to inspection in other similar es- 
tablishmentsSi or rules providing therefor m the 
employer’s business 2® Similarly evidence of this 
nature may be admitted to show the making of,®® 
or the failure to make,® 4 an inspection, as well as 
the sufficiency of inspections made,®® and the mak¬ 
ing of,26 or the failure to make,®7 a report, and the 
effect of a report®® Evidence has also been held 
admissible to show the necessity of an inspection 
as the basis for expert testimony.®® 

Inspection by government agents. The admissi¬ 
bility of evidence as to inspections by government 
agents depends on its competency and relevancy to 
the issues involved, as, for example, evidence as to 
the making40 and sufficiency4i of such inspections. 


89. Ev—Big sandv & C R Ck) v 
Measell'a Adm'r, 42 S.WSd 747. 
240 Ky. 571 
29 C J. p 1027 note 76. 

Fzoof of ■‘oommoii image” offered 
to show employer'a negligence as- 
Bumes uBe of IziBtrumentality under 
Blmilar circumstancea m same lime of 
work —Schmidt v Union Bllectnc 
Light & Power Co., 8 SW.2d 884, 
219 Mo. 102. 

Only BM far M oonditioiu are aisu 
Uax may evidence of a cuatomary 
uaage he admiaaible —Watkma ▼ 
Boaton & M R. B., 188 A. 816, 83 N 
H 10. 

83. Mo—Dodd V Independent Stove 
& Furnace Co, 61 SW.2d 114, 880 
Mo. 662. 

89 C J. p 1027 note 76. 

Bvldenoe keUl Jnadmliaiiaa 

(1) Generally 

Mo—^Dodd V. Independent Stove & 
Furnace Co, aupra 
N'T.—^Martin v. Walker & Williams 
Mfg. Co, 106 NTS. 708, 122 App 
Div 280 

89 C.J. p 1027 note 76 [a], [c] 

(2) Where recovery la sought un¬ 
der a statute Imposing a higher de¬ 
gree of care them that required un¬ 
der the rules of common law, evi¬ 
dence of a general practice or cus¬ 
tom of others in the same occupa¬ 
tion and under like ^ ciroumatemces 
has been held inadmissible.— 
Fromme v. Lang & Co, 881 F. 120, 
181 Or 601. 

(3) Fvldeoice that instrument used 

Is of the same type, and standard as 
that generally used by others in the 
same business has been held ina.d- 
missible where such instrument was 
being used in a new function at the 
time of' the mjury ^Kaumans v 
White Star Gas & OH Co, 63 P2d 
281, 92 Utah 84. J 


M. Or—Shields v. Grace, 179 P 
266, 91 Or 187. 

39 C J P 1027 note 77 
85. US —^Dudley v Scandrett, CC 
A Wash. 116 F2d 728 
Me.—^Nugeat v Boston, C & M R 
Co, 12 A. 797, 80 Me 62. 6 Am 5.R 
161. 

Mo —^MiUa V F W Steadley & Co , 
App., 279 SW 160 
39 CJ p 1027 note 78 
8a Cal—^Robinet v Hawk, 262 P 
1046, 200 Cal. 265 

NY—^Martin v Walker & Williams 
Mfg Co, 106 NTS 708, 122 App 
Div 280 

39 C J. p 1027 note 79. 

87. Mo—^Tallman v Nelson, 125 S 
W 1181, 141 Mo App 478 
89 C J p 1083 note 79 
sa Utah —^ValiotiB v Utah-Apex 
Mm Co, 184 P 802, 66 Utah 161 
89 C J. p 1027 note 81. 

29. Cal—^Bowen v Sierra Lumber 
Co, 84 P 1010, 8 Cal App 812 

Mich—Ammer v. Postal, 184 N.W. 
463, 168 Mich 405 

30. Mich—^Ammer v. Postal, supra 
To rebut oibutt of following pre- 

soxlbed jiraotioe 

Ehridence that the Injury com- 
plamed of resulted from a defective 
condition which the employer could 
have discovered by an inspectiooi has 
been held admissible to rebut a claim 
that there had been a compliance 
with the practice prescribed by an 
underwriters* code—Nemet v Fried-, 
land. 263 NW. 889, 273 Mich 692. 

31. NT —Scott V Nauss’ Bros Co, 
126 NT.S 17. 141 App Div, 265. 

89 GJ. p 1028 note 84. 

38. Ky —^Eentucky .Cent R. Co v 
Carr, 43 SW 198, 19 EyL. 1172 
89 C J. p 1038 note 86 

33. U S.—Schroble v. Lehigh Valley 
. R Co. CCAN.T., 68 F.2d 898. 

89 G J. p 1028 note 86. - . ^ 
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■vLdenoe of a reoeat Inspeotlon 
has been held relevant to rebut an 
imputation of negligence on the part 
of defendant in not maintaining 
equipment in proper condition, al¬ 
though there is no claim that failure 
to inspect constitutes negligence — 
Schroble v L^igh Valley R Co., C 
CANT, 62 F2d 993 
04. Mass—^McMahon v McHale, 64 
NF 854, 174 Mass 320 
39 CJ p 1028 note 87 
38b B:y—^Trosper Coal Co v Craw¬ 
ford, 163 SW 211, 152 Ky 214 
39 C J. p 1028 note 88 
3ft Vt—Niles V Central Vermont 
R Co, 89 A 629, 87 Vt 866. 

89 C J. p 1028 note 89 
37. Ala —^Alabama Great Southern 
R Co V. Tount, 61 So 787, 166 
Ala 687. 

89 C J p 1028 note 90 
3& Kan—^Atchison, T. & S F. R 
Co V Burks, 96 P 960, 78 Kaji 
516, 18 LRA,NS. 231. 

89 CJ p 1028 note 91. 

IfrelemuLt report 

Reports of defendant's employees, 
which are not shown to be e\ndence 
of any specific charge of negligence 
on the part of defendant, and where 
there la nothmg to show that the 
conditions referred to therein are 
relevant to the question of defend¬ 
ant's negligence, are inadmissible — 
Fowler V Western & A R R, Ga 
App , 42 S B 2d 499 
39. Ill—Walker v Co-Operative 
, Coal & Mining Go, 165 Ill App 
874. 

89 C J. p 1028 note 92. 

4ft Okl —^Burk v Hobart Mill ft 
Blevator Co, 160 P. 468, 48 Okl. 
' 470 

89 C J p 1028 note 94 
41. Ill —^Bichhom v St Louis ft 
' O'Fallon Coal "Co, 123 NB 608, 
. 288 m. 851 , 

89 CJ p 1028 note 96. 
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their frequency,42 the agents’ recommendations 
based on such inspections,43 or the absence of such 
recommendations 44 So also the admissibility of 
evidence as to their reports4B and certificates,4® 
notices of existing defective conditions,47 the public 
records of such inspections,43 and their testimony 
at the trial based on such inspections,40 depends on 
its competency and relevancy to the issues involved. 

Repa%rs and tests. Competent evidence which is 
relevant to an issue with respect to repairs is ad¬ 
missible,5® such as evidence involvmg such mat¬ 
ters as the necessity of frequent repairs,and the 
making of,®2 or failure to make,®® repairs. The 
same rule applies to evidence involving such mat¬ 
ters as the making of,®4 or failure to make,®® a test, 
what a proper test would disclose,®® and the em¬ 
ployer's custom with reference thereto ®7 Evidence 
as to the place where repairs are made, when that 
is material,®® their sufficiency,®® and the possibility 
of remedymg defects thereby®® has also been held 
admissible. 


d. Knowledge by Employer of Defect or Dang^ 

Competent and relevant evidence la admleelble to 
prove that the defendant knew or ought to have known 
of the defect or danger causing the injury of which com¬ 
plaint IS made. 

Competent evidence tending to prove that de¬ 
fendant knew or ought to have known of the defect 
or danger is admissible, ®i as, for example, that a 
warning or complaint was made to the employer®® 
or to his representative,®® or that his representa¬ 
tive's attention was drawn to the danger ®4 Evi¬ 
dence that a report to defendant employer or his 
representative of the conditions disclosing the dan¬ 
ger had been made,®® that defendant was notified of 
the defect by others before the injury,®® or that de¬ 
fendant's representative had been informed by an¬ 
other that he had trouble with the appliance causing 
the injury®^ has been held admissible. 

Evidence that the dangerous condition causing 
the injury had been the subject of a conversation 
before the time of the accident between the em¬ 
ployer's representative and another®® or between 


Ala—Williams v Alabama Fuel 
& Iron Co, 102 So 186, 212 Ala 
169 

39 C J P 1028 note 96 
43. Ala—^Bumwell Coal Co v Sets- 
er, 67 So 601, 191 Ala 898 
39 C J p 1028 note 97 
44i Iowa —^Butkovitch ▼ Center^ 
ville Block Coal Co, 177 NW 479, 
188 Iowa 1176 
89 C J p 1028 note 98. 

45. Ky —^Mt Morgan Goal Co. v 
Shumate, 163 S W. 1090, 167 Ky 
654 

39 C J P 1029 note 99 

46: Or —^Kunts v Bmerson Haril- 
wood Co, 184 P 268, 98 Or 665 
89 C.J p 1029 note 1. 

47. Mo—Wack v F. K Schoenberg 
Mfg. Co, 58 SW2d 28, 881 Mo 
197 

Where it Is shown that conditions 
remained defective, evidence of a 
city inspector’s notification of de¬ 
fendant of the defective condition 
some time prior to the accident 
caused thereby has been held admis¬ 
sible —Wack V. F F. Schoenberg 
Mfg. Co., 63 SW2d 28, 881 Mo 197 

48. NT—Havholm v. Whale Creek 
Iron Works. 144 NTS 886, re¬ 
versed om other grounds 147 NT 

5 866, 162 AppDiv 854 
39 CJ p 1029 note 2 

49. Ala.—Williams v. Alabama Fuel 

6 Iron Co., 102 So. 186, 212, Ala 
169 

89 C J. p 1029 note 8 

60l Kan—^Root v. Ctidahy Packing' 
Co, 147 P 69, 94 Kan 889. 

89 aJ. P 1088 notes 81, 82. | 


61. Kan—Root v Cudahy Packing 
Co, supra. 

39 C J p 1029 note 6 
58. Ala—^Adams v Crimm, 68 So 
442, 177 Ala 279 
89 CJ p 1029 note 6. 

63. Mich —liUkovaki v Michigan 
Cent R Co, 129 NW. 707, 164 
Mich 361 

89 C J P 1029 note 7 
54. NT—^Rollings v. Levering, 46 
NTS 942, 18 AppDlv. 228 
89 C J p 1029 note 8 
66. Or—^Duntley v. Inman, 70 P. 

629, 42 Or 334, 59 LRA, 786 
39 C J p 1029 note 9 
50b Ill —Broesmon v Dra^e Stand¬ 
ard Mach Works, 83 NE 986, 282 
Ill 412 

39 C J p 1029 note 10. 

57. Wash—^Hemmingson v. Carbon 
Hill Coal Co, 112 P. 1111, 63 
Wash 28 

89 C J. P 1029 note 11 
5a Iowa —^Knapp v Sioux City & P 
R Co.. 82 NW 18, 71 Iowa 41. 

89 C J. p 1029 note 12 
69b Mich—^Huber v. Twin City Gen 
Electric Co, 184 NW. 980, 168 
Mich 631 

89 CJ p 1029 note 18 

60. Ky—Belle of Nelson Distilling 
Co V Riggs, 46 SW 99, 104 Ky. 
1, 20 KyL 499 

89 C J. p 1029 note 14 

61. Ark —New Union Coal Co v 
Walker, 81 SW2d 768, 182 Ark 
460 

■vldenos hsld admissible 
(1) In general. 

Ala—^Belcher v Chapman, 7 SO 2d 
869, 242 Ala. 668. 

99 


Ark—Jim Fork Coal Co ▼, Rhoten- 
berry, 36 SW2d 690, 183 Ark 819 
—^New Umon Coal Co v Walker, 
31 S W 2d 763, 182 Ark. 460 
I|o —Aly V Terminal R Ass’n of 
St iKiuiB, 119 SW2d 868, 842 Mo. 
1116, certiorari denied Terminal R. 
Asa’n of St Louis v Alv, 59 S CL 
251, 306 US 666, 83 LEd 434— 
Holfhian v Peerless White Lime 
Co, 296 SW 764, 317 Mo 86 
(2) Fact that an animal has a 
reputation for viciousness, to show 
knowledge by the employer of Its 
VICIOUS propensity—^Hill v Moseley, 
17 SE2d 676, 220 NC 486 

62. Arh—Bauschka v Western COal 
& Mining Co., 129 SW. 1095, 96 
Ark 477 

89 CJ. p 1080 note 17. 

63: US—Chapman & Dewey Lum¬ 
ber Co V. Hanks, CCATenn., 106 
F2d 482. 

NHr**Stanton v Morrison Mills, 47 
A 2d 112, 94 NH 92—Dowling v 
L H Shattuck, Inc, 17 A.2d 629, 
91 N.H 234 
89 C J. p 1030 note 18 

5L NC—^Mahaffey v Forsyth Fur¬ 
niture Lines, 145 S E. 237, 196 N 
C 810. 

65b JMo—^Winkle v George B. Peck 
Dry Goods Co, 112 S.W. 1026, 182 
MoApp 666 
89 CJ p 1080 note 19 

66. N.C—O’Bnen v. Porks Cramer 
Co, 146 SE. 684, 196 N-C. 869. 

67. Ark—Haynes Drilling Corpora¬ 
tion V Smith. 148 SW.2d 27, 200 
Ark. 1098. 

681 Neb.(-*-Cudahy Packing Co. v. 
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outsiders in the presence of the employer’s repre¬ 
sentative,®® or that the employer made an admission 
of such knowledge either by his own words^o or 
conduct'll or through the admission by words^® or 
conduct^® of his representative, has been held ad¬ 
missible So too evidence that the defect or danger 
was obvious'^4 or its existence generally understood 
among the employees'^® or others,*^® or that there 
were other circumstances in the case clearly indi¬ 
cating a duty on the part of the employer to know 
the conditions,'^^ has been held admissible. 

Evidence is not admissible which has no tenden¬ 
cy to show defendant’s knowledge of the particular 
defect*^® or dangerous condition,*^® or the existence 
of facts relieving him of his obligation to know,®® 
or where the uncontroverted evidence shows that 
defendant’s representative is not chargeable with 
knowledge of the particular danger to which the 
offered evidence relates.®! Where the evidence of¬ 
fered indicates that knowledge of the danger first 
came to defendant after the accident it is not ad¬ 
missible.®® 

§ 513. —— Methods of Work, Rules, and 
Orders 

Competent evidence of any facta tending to prove 


or disprove the defendant's negligence as to methods of 
work, rules, and orders in his business may.be admit¬ 
ted. 

Competent evidence of any facts which tend to 
show negligence or the absence thereof on the part 
of defendant with respect to methods of work, 
rules, and orders in his business may be admitted, 
as, for example, evidence of facts relative to the 
duties of particular employees,®® or evidence ex¬ 
planatory of the methods used,®^ as well as evidence 
of facts tending to show the msufiiciency of such 
methods,®® or of facts tending to prove defendant’s 
responsibility therefor.®® Also, evidence of facts 
bearing on defendant’s duty to promulgate rules,®^ 
as well as evidence of the rules themselves, where 
relevant to the issues,®® and of facts showing their 
construction,®® may be admitted. So, too, evidence 
of any orders given by defendant which are rele¬ 
vant to the issue,®® and of facts bearing on the 
question whether the orders given were author¬ 
ized,®! may be admitted. 

Evidence as to methods of work is not admissible 
where not relevant to the issue,®® or where it does 
not tend to show that such methods had any causal 
connection with plaintiffs injuries,®® or where its 
relevancy is dependent on other evidence not offered 
in proof,®* or where the rejected testimony has al- 


WesolowBkl. lOS NW. 1007, 76 

Neb. 786 

89 CT. p 1080 note 20. 

691 . Iowa.—Dale v. Colfax Gone 
Coal Co, 107 N.W. 1096, 181 Iowa 
67. 

70l Maas—^Wileon v Daniele, 146 N. 
E 469, 260 Maae. 869 

71. Iowa —Stoutenburgb v. Dow, 
Gilman, Hancock Co, 47 NW. 
1089, 82 Iowa 179. 

89 C.J. p 1080 note 28 

7A. Ho—Todd T. American Ry Ex- 
preaa Co., 271 S.W. 880, 219 Mo 
App 406 

89 CJ. p 1080 note 24 

73. Iowa—Chrutopheraon v. Chlca- 
ffo, M. ft St P R Co., 109 NW 
1077, 136 Iowa 409, 124 Am.S R 
284. 

89 CJ. p 1080 note 26. 

74h Fla.—Jackaonville v. Glover, 69 
So 20, 69 Fla. 701 

89 C J p 1080 note 26. 

78, Ark—^Burdette Cooperate Co v 
Bunting, 167 SW 77, 118 Ark. 46 

Ill—Toledo, St L ft E C R Co V 
Bailey, 88 NE 1089, 146 lU. 169 

761 Ala.—^LouiaviUe & N R. Co. v 
E^ll, 8 So. 871, 91 Ala. 112, 24 
Am.S.R. 868. 

Maaa—^Palmer v. Coyle, 72 N.E. 844, 
187 Maaa. 186. j 

77. E^n.—^Brady y. Cherokee ft I 


Plttaburgh Coal ft Mining Co, 122 
P 869, 86 Kan. 818 
Vt—^McKane v. Marr, 68 A. 944, 79 
Vt 18. 

78. RI—Wllaon v Now York, etc, 
R Co, 69 A 864, 29 RI. 146, 163 

39 C J. p 1030 note 80. 

79. Ky—^Louisville & N. R Co. v 
Cox, 141 S W 69, 146 Ey. 716 

89 C J p 1030 note 81. 

80l Ala —Birmingham Fuel Co v 
Stocks, 68 So 668, 14 Ala,App 186. 
89 C.J p 1030 note 32. 

81. Ala—^Pennsylvania Coal Co v 
Bowen, 49 So 305, 169 Ala. 166. 

89 C J p 1080 note 83 

Sa. Md —State v. Flanigan, 74 A 
818, 111 Md. 481. 

83. Mont —^Kinsel v North Butte 
Min Co., 120 P 797, 44 Mont 446 
Bmployeea’ duties Just prior to 
aooldeat in question may be shown 
as evidence of their duties at the 
time of the accident, where It may 
be presumed that their general du¬ 
ties remained the same—^Inspiration 
Consol. Copper Go. v Bryem, 262 P 
1012, 81 Ann. 802. 

86, ns—^Federal Min. ft Smelting 
Co, V. Hodge, Idaho, 218 F. 606, 
180 CCA 197. 

NH—^Dervm v. Amoskeag Co., 122 
A 863, 81 N,H 108. 

86. Mont—Stewart v Stone & Web- 
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ster Engineering Corp, 119 P. 668, 
44 Mont 160 

89 C J p 1031 note 89. 

80. NT —^Mengle v. McGlintic- 
Marshall Constr Co, 85 NTS 
1012, 89 AppDlv. 334 

87. Wia —^McHolm v Philadelphia 
ft Reading Coal ft Iron Co, 182 N 
W 685, 147 WiB 381 

89 C J p 1031 note 42 

88 . Ala.—^Birmingham R, Light ft 
Power Co v. Mosely, 51 So. 424, 
164 Ala. Ill 

89 CJ p 1031 note 48. 

B9. Ohio—^Lake Shore ft Michigan 
Southern R Co v Andrews, 14 
Ohio CirCt 664, 8 Ohio CirDec 
78. 

Tex—Ghilf, C ft S F. R. Co. v 
Pierce, 26 SW. 1053. 7 Tex Civ 
App, 697 

9a Mo —Swearingen v Consolidat¬ 
ed Troup Min. Co, 111 SW 646, 
212 Mo. 624 

N.C.—Hollifleld V. Southern Bell TeL 
ft Tel Co, 90 SE 996, 172 NC 
714. 

91, Mo—Colima V Star Paper Mill 
Co., 127 SW 641, 148 Mo App 888 

98. Ala —Jackson Lumber Co. v 
Courcey, 68 So 749, 9 Ala App. 488 

89 C.J p 1081 note 47. 

98. Ala—^Pennsylvania Coal Co v. 
Bowen, 49 So. 805, 169 Ala. 166. 

9a Mass.—^MoTieman y. American 
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ready been admitted in another form.®® Thus, evi¬ 
dence of facts relative to the duties of particular 
employees, where not relevant to the issue, is inad¬ 
missible.®® So, too, evidence of rules where not 
relevant to the issues,®"^ or not sufficiently proved,®® 
or not shown to be in force,®® or void,! or not post¬ 
ed when the statute requires it,® or when posted 
after the injury,® is not admissible. Also, evidence 
as to oral rules has been held not admissible ^ In 
like manner, evidence of orders given by defend¬ 
ant in his business, which are not relevant to the is¬ 
sue, is not admissible.® 

Cttstomary methods. Evidence, otherwise admis¬ 
sible, of what IS the usual method of work, either 
with defendant or others in the same business, un¬ 
der similar conditions, where such evidence has 
a tendency to show or disprove defendant's negli¬ 
gence,® or to contradict the contentions of the other 


party,may be admitted. Competent evidence of 
the customary disregard of a rule is admissible to 
show its abrogation.® While the fact that a master 
used a method of work customarily adopted by oth¬ 
ers in the same business has been held not to render 
inadmissible evidence of better methods,® ordinari¬ 
ly, evidence of a method of work not shown to be 
customary,!® or evidence of a custom irrelevant to 
the issue,!! or tending to prove an established fact,!® 
or of a custom instituted after the accident,!® or in 
contravention of a rule of law,!^ is not admissible. 

Operation of railroads These rules frequently 
have been applied with respect to the admission or 
the exclusion of evidence as to the operation of 
railroads,!® as, for example, with respect to the ad¬ 
missibility of evidence as to the ordinary practice 
or custom relative thereto,!® as well as to the ad¬ 
missibility of evidence as to the rules of a railroad 


Woolen Co. 88 NB 678, 197 Maaa 
238 

NT—lanne v U, S Gypsum Co, 
86 NE 809, 194 NT 88 
9&. Maas—MacLellam v Boston El 
R Co, 108 N E 767, 221 Maas 20 
89 C J p 1031 note 60 
88 . NC—Mahaffey ▼ Forayth Fur¬ 
niture Lines, 146 S E 287. 196 N 
C 810. 

97- Mich—Hewitt v. Flint & P M 
R Co. 84 N.W 669, 67 Mich. 61 
89 CJ P 1031 note 61 

98. Ala—Sloea-Sheffleld Steel & 
Iron Co V Bearden, 80 So 42, 202 
Ala 220. 

99. Ey —Foillon v Louisville R 
Co, 181 SW 996. 140 Ky. 707 

89 C J. p 1081 note 63. 

1- Ill—^Brack v B F. Berry Coal 
Co. 196 IllApp 192 
89 C J. p 1031 note 64 
8. Ey—Steams Coal & Lumber Co 
V Spradlin, 196 S.W. 781, 176 Ey 
405 

8. Nev.—Zelavin v TonopaJh Bel¬ 
mont Dev Go, 149 P. 188, 89 Nev 
1 . 

Maaa—Gerry v. Worcester Cons. 
St R Co, 143 NE. 694, 248 Mass. 
669. 

89 CJ. p 1031 note 67 
B. va —Powhatan Lime Go. v 
Whetael, 86 SE 898, 118 Va 161 
89 C J. p 1081 note 68. 

6l U.S —ScrogrffB V Amencan Stove 
Co, CCAInd., 142 F.2d 297— 
Chapman ft Dewey Lumber Co v 
Hanks, CCATenn, 106 F 2d 482 
—^Missouri Valley Bridge ft Iron 
Co V BlaJte, Va., 281 F. 417. 146 
aCA 411. 

Ala.—Johnson v., Johns Service Fu¬ 
neral Parlor, 198 So. 867, 240 Ala 
281. ^ 
Maas—Cronan v Armitage, 190 NE. 
12, 286 Mass. 620, 


Mo —Ooipns Juris died In Whitting¬ 
ton V Westport Hotel Operating 
Go, 83 SW.2d 968, 967. 326 Mo 
1117 

89 C J p 381 note 62, p 1082 note 60. 

7. Ark—^Arkadelphia Lumber Co v 
Henderson. 106 SW. 882, 84 Ark 
882 

39 G J p 1032 note 61. 
a sc —Buaaey v. Charleston ft 
Western Carolina R Co, 68 SB 
1016, 78 SC 632 

Utah—^Wnght v Southern Pac. Co, 
46 P 874. 14 Utah 888 
9. Okl—Beasley v. Bond. 48 P.2d 
299, 178 Okl 366. 

la Mo —Orth V. General Const Co , 
App, 272 SW 1076 
39 C J p 1032 note 68. 

11. Mo—^Bender v Kroger Grocery 
& Baking Co, App, 294 SW 782 
39 CJ p 1032 note 64 
la Ind—Limbert v Wasmtsky, 183 
NE 128, 191 Ind. 419. 

89 C J p 1082 note 66. 
la Md.—State v. Flanigan, 74 A 
818, 111 Md 48L 

14, Mont —Allen v Bear Creek Coal 
Co, 116 P. 673, 48 Mont 269 
39 C J. p 1082 note 67 

la Mo—Holman v St. Louis-San 
Francisco By. Co, 278 S 1000, 
812 Mo 842. 

89 G J p 1082 note 69. 

Railroad methods of work as related 
to contributory negligence see in- 
fra 8 619 

Mdeaoe held admlssilde 
(1) In general. 

Ala.—Southern Ry Co v. Smith, 187 
So. 898, 228 Ala 688 
Ind —Central Indiana By. Co. v 
Mitchell, 199 N.E 489, 102 Ind. 
App 121. 

Mo —Cantley v. Missourl-Kansas- 
Tezas B Co, 188 SW2d 128. 863 
Mo. 606—Holman v. St. Louis-San 


Francisco Ry. Co, 278 SW. 1000, 
812 Mo. 842 

39 C J. p 1032 note 69 [a] 

(2) As to the circumstances sur¬ 
rounding the accident—Halloran v. 
Chicago ft N W. Ry Co, 68 NE 2d 
670, 827 IllApp. 217 

(8) That train was northbound on 
southbound track—^Louisville & N. 
B Co V Parker, 188 So 281, 228 Alcu 
626, certiorari dismissed 63 S.Ct. 94, 
287 US 669, 77 LEd 601. 

(4) That there was a sudden, un- 
UBuaJ, and unnecessary coupling of 
trams —^Hamilton v Sduthem Ry. 
Co, 168 SE 76, 200 NC. 648, cer¬ 
tiorari denied Southern Ry Co v. 
Hamilton, 62 S.Ct. 19, 284 US 636, 
76 LEd. 641 

(6) As to other methods of doing 
work as affecting the question of 
ordinary care In using a particular 
method—Galveston, H ft S. A. Ry. 
Co V Contois, TezCiv.App, 279 S. 
W 929, affirmed. Com App, 288 SW. 
2d 164, certiorari denied 47 S.Ct. 669, 
274 U S 747, 71 L Ed 1828. 

IMdenoe held Inadmissible 

NJ—^Nestico V. Delaware. L ft W. 

R Co, 188 A. 88, 4 NJMisc 418 
Utah—^Ayres v. Umon Pac R Co, 
176 P2d 161. 

89 C J. p 1082 note 69 [b]. 

1& Ala—Southern Ry. Co v. Smith, 
187 So 898, 228 Ala 588. 

89 C J p 1082 note 70. 

Bvldenoe held admissible 
(1) In general. 

Ky —Chesapeake ft O Ry. Co v. 
Eennard, S S.W2d 649, 228 Ey. 
262 

NJ.—^Hendershot v. New Tork, S ft 
W. B. Co. 188 A. 206, 6 NJ.Miso. 
727, affirmed 140 A. 919, 104 N J. 
Law 486, certiorari denied New 
Tork, S ft W, B Co V Hender- 
Bhot, 48 S Ct 662, 277 U.S. 602, 72 
LEd. 1009. 
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generally.!^ These rules have been applied -with re- practice, or costom relative to warnings,signals, 
spect to the admissibihty of evidence as to rules, and the rules, practice, or custom relative thereto,i» 


N.C—^Hamiltota ▼. Southern Ry. Co, 
158 s R 75, 200 N C 548, certiorari 
denied Southern Ry. Co. v Hamil¬ 
ton. 62 set 19, 284 US 686. 76 L 
Ed 541 

S C —Mann y Seaboard Air Line Ry. 

Co, 136 SE 234, 138 SC 241 
Ya—-Chesapeake & O Ry Co v Gk>l- 
laday, 180 SE 400, 164 Veu 292 
89 C J. D 1082 note 70 [a3 

(2) As to customary practice of a 
railway telegrapher giving out in¬ 
formation concerning the location of 
trains, notwithstanding rules — 
Southern Ry Co y Smith. 187 So 
398, 223 Ala 683. 

(8) As to custom that a locomo¬ 
tive should not be used while a fire¬ 
man IS on the running board—New 
Orleans & N E R Co v James, 128 
So 766. 167 Mibb 607 
Byidenoe held InadmlsBiUe 

(1) In general-^amea v Atlantic 
Coast Line R. Go., 18 SE2d 616. 199 
SC 45—89 GJ. P 1032 note 70 [b] 

(2) As to meaxung that expression 
had acquired by usage —Pullen v 
Chicago. M., St P. & P Ry Co, 227 
NW. 862, 178 Mmn 847. 

(8) As to a practice or custom too 
remote in time to justify any infer¬ 
ence as of the time of the accident 
Minn—^Rosa v. Duluth, Missabe & 
Iron Range Ry. Co, 281 N.W. 76, 
203 Minn. 812. 

N'.j—Donohue y Delaware, L & W 
R Go.. 156 A. 818, 9 N.J.Miac 989. 
(4) As to the practice of a single 
ya^ of another railroad, on the is¬ 
sue whether defendant’s practice 
was negUgent^WilUs v Pennsyl- 
vama R. Co, CCANT. 122 P2d 
248, certiorari denied 62 SGt 187, 
814 US. 684, 86 L.Ed 647. 

17. NT—Reed v. Davis. 162 NB 
676, 249 NY. 86 
39 C J. P 1038 note 78 

Bvldenos held admlssilila 
(1) In general 

U S.—Elierce v. Central Vermont Ry, 

79 F2d 198, CCAVt, certiorari 
denied Central Vermont Ry. v. 
Eierce, 66 SCt 162, 296 US. 629. 

80 L.Ed 447, and Central Vermont 
Ry, y Pearson, 66 SCt 162, 296 
ns. 629, 80 LEd. 447—Chicago, 
St P.. M. & O. Ry. Co y. Henkel. 
CCA Mmn, 62 F2d 318, certiorari 
denied 62 SGt 200. 284 US 683, 
76 LEd 676, and certified ques¬ 
tions answered Henkel y Chicago, 
St P., M. & O. Ry. Co. 62 S Ct 228, 
284 U,S. 444. 76 LEd 886—Mont¬ 
gomery y. Baltimore & O, R. Co, 
aaA,Ohlo. 22 F.2d 369 

Iowa.—Ghiloote v. Chicago & N. W 
R. Co.. 221 N.W. 771, 206 Ibwa 
1098. 

39 C.J. p 1081 note 72 [aj. 


(2) As to rules which railroad had 
to safeguard its employees 
Ind—New York Cent R Co v. Ver- 
pleatse, 69 NE2d 916, 161 Ind 
App 1. rehearing denied 60 NE 
2d 784, 161 Ind App 1 
NT—Reed v Davis, 162 NE 676, 
249 NY. 86 

(8) As to rules which railroad 
should have had to safeguard its em¬ 
ployees—^Reed v Davis, supra 

Byidenoe held inadmissible 

(1) In general—^Atlantic Coast 
Line R Co y Hardwick, 193 So 730, 
239 Ala 58—89 GJ p 1033 note 72 
[b] 

(2) As to an inapplicable rule 
Ala—^Mobile & O R Co y. Wil¬ 
liams. 147 So. 819, 226 Ala 641. 
certiorari denied 64 S Ct 71, 290 
US 666, 78 LEd 668 

Hy—^Louisville & N R Co y Rev- 
erman’s Adm'x, 16 SW2d 800, 228 
Ey 600 

(8) As to rule not promulgated for 
the protection of the injured person 
U.S —^Thomson y Downey, GCA 
Ill, 78 F2d 487, certiorari denied 
Downey y. Thomson, 66 SCt 164. 
296 US. 680, 80 LEd 448 
Ill—Speinng y Chicago & E I. R 
Co, 60 NE 2d 267, 825 UlApp. 676 
(4) As to rules of a railroad other 
than defendant—Gemsel y. New 
York, C & St L R Co, 249 IlLApp 
164 

HvldoBioo as to vlolatloa of snles 

(1) In general 

in—Adams y Chicago ft E R Co, 
41 NE2d 991, 814 Ill App 404 
SC—Dutton y Atlantic Coast Line 
R Co, 88 S E 268, 104 S C 16, af¬ 
firmed Atlantic Coast Line R Co 
y. Dutton, 88 SCt 191, 246 US 
687, 62 LEd 625. 

89 C J. p 1038 note 72 [f] 

(2) As to habitual violation — 
Preble y Wabash R. Co., 149 Ill App. 
684, affirmed 90 NE 716, 243 HI 340 

Byidenoe of latexprstsMoa of roles 

(1) Where railroad rules are ftree 
from ambiguity, evldeinoe of usage to 
show how they are interpreted has 
been held Inadmissible —^Adams v 
Wabash R Co, Mo, 199 SW. 969 

(2) Other decisions with respect 
to interpretation of rules see 89 C 
J p 1038 note 72 [d], , 

18L Mass—^Hanley v Boston ft M 
R. R. 190 NE 601, 286 Mass 890, 
certiorari demed Boston ft M R 
R y. Hftnley, 66 S Ct 112, 298 U S 
697, 79 LEd 690—Murphy y. Bos¬ 
ton R. R, 190 N.E 501, 286 Mass. 
890, certioran denied Boston ft M 
R R y. Murphy, 66 S Ct 112, 298 
US. 697, 78 LEd 690. 

29 aJ. P 1088 note 76. 

102 


Bvidemoa h^ admissible 

(1) In general. 

Ark—^Kansas City Southern By Co 
y. Brock, 98 SW2d 949, 198 Ark 
210 

Mo —Goodwin y Missouri Fac. R. 
Co, 72 SW2d 988, 886 Mo 892— 
Armstrong v Mobile ft O R Co, 
66 SW2d 460, 381 Mo 1324, cer¬ 
tiorari denied Mobile ft O R Go 
y Armstrong, 68 SCt 689, 289 U 
S 743. 77 LEd 1490 
S C —Mann v Seaboard Air Line Ry 
Co, 136 SE 234, 188 SC 241 
Tex—^Missouri Pac R Co y Steen, 
Civ App, 288 SW 682, certiorari 
denied 47 SCt 766, 274 US 753, 
71 LEd 1338. 

(2) As to the custom of engineers 
to warn employees of a railroad on 
seemg them in a position of danger, 
on the issue of the railroad's negli¬ 
gence, notwithstanding the absence 
of any rule requiring the giving of 
such warning—^Hanley y Boston ft 
M R R, 190 NE 601, 286 Mass 
890, certiorari denied Boston ft M 
R R y. Hanley, 66 SCt 112, 293 
US 597, 79 LEd 690—^Murphy v 
Boston ft M R R, 190 NE 601, 286 
Mass 890, certiorari denied Boston 
ft M R R y Murphy, 65 8 Ct 112, 
298 US 697, 79 LEd 690 
Byidenoe held tnadmlsslble 

Mass—Pagano v Worcester Consol 
St Ry Co, 168 NE. 764, 265 Mass 
89. 

Pa —^Magyar y Pennsylvania R Co, 
144 A 766, 294 Pa. 686 

19, Ala—Southern Ry Co v 

Smith, 137 Bo 398, 323 Ala 683. 

39 CJ p 1033 not. 76 
Byidsooe held adsmssible 

(1) In general 

Ala—^Louisville ft N R Go y Park¬ 
er. 188 So 231, 223 Ala 636, cer¬ 
tiorari dismissed 63 S Ct 94, 287 U. 
S. 669, 77 LEd 601—Southern Ry 
Co. y. Smith, 187 So 898, 223 Ala. 
688 

Ill—^Halloran y. Chicago ft N W 
Ry Co, 63 NE 2d 670, 827 Ill App 
217. 

89 CJ p 1033 notes 72 [a] (7), (8), 

I 76 [a] 

(2) That rule, m existence for a 
long time prior to accident, required 
all trains to whistle for curves and 
that engineers whistled for curves 
after rule no longer existed, since 
the rule had probative value to es¬ 
tablish a custom —Owen v. Eum, 
148 S W.2d 619, 847 Mo 616 

(8) Of rule book showing that 
three short blasts of whistle meant 
to back up standmg tram—^Hanley 
y Boston ft M R R. 190 NE. 601, 
286 Mass. 890, certioran denied Bos¬ 
ton ft M. R R y. Hanley, 66 SCt 
112, 298 U.S. 697, 79 luEd. 690— 
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as well as flags, and the rules, practice, or custom 
relative thereto Further, these rules have been 
applied with respect to the admissibility of evidence 
as to the duties of particular employees,^^ sched¬ 
ules,** orders,** signs,*^ and trade construction *® 

§ 514. — '' Warning and Instructing Em¬ 
ployee 

Competent and relevant evidence of any facte tend¬ 
ing to establiah or negative defendant’s negligence in 
failing to give naasonable and proper warning and in¬ 
struction to the injured employee with regard to the 
dangers of the employment is admissible. 

G)mpetent and relevant evidence may be admit¬ 
ted of any facts which tend to establish or negative 
defendant’s negligence m failing to give reasonable 
and proper warning and instruction to the injured 
employee with regard to the dangers of the em¬ 
ployment,as, for example, facts bearing on de¬ 
fendant’s duty to wani,27 the giving,28 or failure 
to give,29 a warning, and the nature®® and the ade- 
quacy®! of the warning. While it has been held 
that evidence of defendant’s custom with respect 
to warnings is admissible,®® it has also been held 


that evidence of a custom to warn is not admissi- . 
ble.»» 

It has been held not permissible to show that 
other employees had been warned or mstructed,®^ 
or that plaintiff had been warned on other occa¬ 
sions,®® or that he had not been warned on the 
present occasion if it appears that he knew the 
danger.®® In the absence of evidence that defend¬ 
ant knew or should have known of the danger, evi¬ 
dence of his failure to warn the injured employee 
has been held not admissible to charge him with 
negligence.®^ Evidence as to what an employee’s 
instructions were with respect to a given duty is 
inadmissible where the injury complained of did 
not occur while he was performing such duty.®® 
Likewise, it is not permissible to show whether 
plamtiff would have conducted himself at the time 
of the accident as he did, if he had known or had 
been warned of the danger.®® 

§ 515. -Insufficient Force for Work 

Where the employee’s injury Is alleged to have re¬ 
sulted from his master’s failure to provide a sufhcisnt 


Murphy v Boston & M R R, 190 
K* B 601, 286 Maas 890, certiorari de¬ 
nied Boston & M R R Y Murphy, 
66 set 112. 298 US 697, 79 LEd 
690 

(4) That a rule reauired the ring¬ 
ing of a bell before the movement 
of Gin engine —^Dundom y New Tork 
Cent R Co. CCANT. 146 PSd 
711 

(6) That a rule requiring the ring¬ 
ing of an engine bell had not been 
applied for many years—^Union Pae 
R Co V. Owens, CCAWash., 142 
F 2d 146, certiorari denied 66 S Ct 
67. 328 US 740. 89 LEd 693 
SvldeBoe held Inadmlsaible 

(1) In general—Going v. Norfolk 
* W. R. Co. 89 SE. 914, 119 Va. 548 
—39 C J. P 1088 note 76 [b] 

(2) That a rule required engineers 
to sound whistles at highway cross¬ 
ings, where such rule was for the 
benefit of others than the injured 
person—Speinng v Chicago & E I 
R. Co, 60 NE2d 267, 826 lll.App 
676. 

sa E^.—Chesapeake & O Ry. Co v 

Eennard. 8 SW.2d 649. 228 Ey 

268. 

89 C J. p 1088 note 77 
BvldeBoe lUUL Inadmissible 

Evidence of custom and usage of 
brotherhood members to protect 
themselves by a fiag while working 
about cars was held incompetent be¬ 
cause contrary to unambiguous con¬ 
tractual obligation of railroad com- 
jMLoy so to protect them—Cato v 
Atlanta & C. A. L. Ry Co, 162 8 E 
889, 184 S.a 128, oertloraii domed 


Atlanta & C A U Ry. Co v Cato. 

62 set 200, 284 US 684. 76 LEd 

677. 

gi. Cal—Gray v Southern Pac Co, 
146 P 2d 661, 28 Cal 2d 632. 

89 C J. p 1033 note 71. 

88. NC—Stewart v Raleigh & A 
Air Line R Co, 58 SE 877, 141 
NC 263 

89 C J p 1083 note 78 

83. SC—Webster v Atlantic Coast 
Line R Co, 61 SE 1080, 81 S C 
46 

39 CJ p 1033 note 74 

84. Ga,—Atlantic Coast Line R Co 
V Jones, 63 SE 834, 182 Ga 189 

8B. Ey—Chesapeake & O R Co v 
Wiley, 121 S W 402. 134 Ey 461 

se. Ill—Mitchell V. Louisville & N 
R Co. 31 NE2d 966, 376 Ill 646, 
mandate conformed to 86 NE2d 
81, 810 IllApp 663, reversed on 
other grounds, 42 NE2d 86, 879 
Ill 622 

NC—^Mahaffey v Forsyth Furniture 
Lines. 145 SE 237, 196 NC 810— 
Fowler v Champion Fibre Co, 181 
SE 880, 191 NC 42 

89 CJ P 1033 note 84 

As to warning and instructing inea^r 
penenced or youthful employee 
see supra 8 ®07 

87. Wis —Forseth v Iron River 
Lumber Co, 124 NW. 1086, 142 

89 C J p 1088 note 86 

88, Wash—Allard v. Northwestern 
Contract Co, 116 P. 467, 64 Wash. 
14. 

89 C J. p 1088 note 86. 
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89. Ill —^Eblin V American Car & 
Foundry Co, 87 NE 885. 288 lU. 
176 

89 C J p 1084 note 87. 
aa Ind—Grand Trunk Western R 
Co V. Poole, 98 NE. 26, 176 Ind. 
567 

31. U S —^Monadnock Mills v. Fu- 
shey. NH, 224 F 886, 140 GCA. 
72, certiorari denied 86 SCt 651, 
241 US 666, 60 LEd 1228 
Fa —^Rosnna v Howard Gas Coal 
Co, 96 A 716, 261 Pa. 298 
38. Mo —^Bequette v Pittsburgh 

Plate Glass Go, 207 SW. 852, 200 
MoApp 606 
39 C J p 1035 note 88 
33. Ala —^Birmingham Fuel Co v. 

Taylor, 81 So 630. 202 Ala. 674. 

89 C J p 1085 note 91 
34U Minn—^Murphy v. Gross, 136 N 
W 868, 118 Minn. 811 
39 C J p 1036 note 92 
36. Del —^Rez v Pullman's Palace 
Car Go, 48 A 246, 16 Del 887 
89 C J p 1085 note 98 
aSk Del—McMahon v. Bangs, 62 A 
1098, 21 DeL 178 

37* U.S—^Delano Mill Go v. Osgood, 
Me., 246 F 273. 169 CCA. 8 
Ill—^E^alinskl v Williamson County 
Coal Co, 183 IllApp 641, reversed 
on other grounds 104 NE 1097, 
268 Ill 267 

38. Fa—^New Tork, L E & W. R 
Co. V. Lyons, 18 A. 206, 119 Pa 824 
89 C J P 1036 note 96. 

38. S C.—Roberts v Yirgima-Garo- 
Una Chemioal Co*, 66 S XI 298, 84 

Sa 288. 
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number of men for the work, evidence may be admitted 
to show the insufficiency of the forecy and that the de¬ 
fendant had notice of the fact. 

Where the employee's injury is alleged to have 
resulted from his master's failure to provide a suffi¬ 
cient number of men for the work, evidence may 
be admitted to show the insufficiency of the force, 
and that defendant had notice of the fact The 
number of men customarily used by defendant on 
the particular work has been held admissible,but 
the custom of other establishments is not admissible 
in the absence of evidence of similarity of condi¬ 
tions.** 

§ 516. — Employment or Retention of In¬ 
competent Employees 

a. In general 

b. Employer's knowledge of incompeten¬ 

cy 

c. Other acts of negligence 

d. Habits and reputation 

a. In General 

Evidence tending to ehow incompetency on the part 
of another workman reeulting In the employee’a inju- 
riee, and the employer's knowledge of, or duty to know 
of, such Incompetency le admissible; but the mere fact 
that a servant is retained in, or discharged from, the 
service after the accident is not admissible on the ques¬ 
tion of hie competency. 

Evidence tending to show incompetency on the 
part of another workman resulting in the em¬ 
ployee's injuries, and the employer's knowledge of, 
or duty to know of, such incompetency is admissi¬ 


ble,** as, for example, evidence relating to the re¬ 
quirements of the position,** complaints made about 
the workman,** or conduct equivalent to a com¬ 
plaint,** as well as the result of investigations fol¬ 
lowing the complaint.*^ So, too, competent evi¬ 
dence relating to the conduct of the workman at 
the time,** or any peculiarities or unusualness m his 
previous appearance or conduct,** his mental ca¬ 
pacity,*® and his experience,and defendant's rec¬ 
ords of his work,** has been held admissible. 

The evidence must be relevant,** and is inadmissi¬ 
ble where it has no tendency to show the compe¬ 
tency** or incompetency** of the particular work¬ 
man whose acts caused plaintiff’s injuries, or, as 
discussed infra subdivision b of this section, defend¬ 
ant’s knowledge of his incompetency, or the negli¬ 
gent act of employmg such a workman at the time 
and place of the injury ** Evidence of incompeten¬ 
cy is not admissible where plaintiff's injuries were 
due to causes other than the workman’s incompe- 
tency.**^ 

Retention or discharge after accident. The mere 
fact that a servant is retained in, or discharged 
from, the service after an accident is not admissible 
on the question of his competency,** but may be 
admitted to contradict the evidence of the other 
party*® As discussed infra § 517, competent evi¬ 
dence showing that he is not discharged, suspend¬ 
ed, or reprimanded is admissible to disprove the 
defense that plamtifFs injuries were due to the neg¬ 
ligence of a fellow servant, or as characterizing the 


40. Mlaa—^Everett Hardware Co v 
Shaw. 172 So. 837, 178 Mlaa 476. 
auffffeation of error denied 178 So 
411. 178 Mibb 476 

89 CJ p 1036 notea 99. 1. 
Octtplalnt to defendant’a repre a emta- 
tive 

Miaa —^Everett Hardware Co. v. 

Shaw, supra 
89 C J p 1085 note 1 [bj 

41. Ala—^Alabama Great Southern 
R Co V. Vail, 46 So 687, 156 Ala. 
882. 

4dL Del—Creawell v. Wilnunffton & 
K R Co, 43 A. 629, 18 DeL 210 
gn c J p 1086 note 8. 

48. Ark.—D H DaJton Const. Co 
V. Huskey. 66 SW2d 1018, 186 
Ark. 984 

Cal—Weddle v Logea, 126 P.2d 914, 
62 Cal App 2d 116 
89 aj p 1034 note 6 
Knowledga of enployee’a vepotatioD. 

Evidence of an employer'a knowl¬ 
edge of an employee's reputation for 
reckleaaneaa, where competent and 
relevant, la admiaaible—Weddle v 
Iiogea, Bupra. 


44. Cal —^Peters v Southern Fac 
Co, 116 P 400. 160 Cal 48 

Ill—^Devine v Boston Store of Chi¬ 
cago, 167 Ill App 443 

46. Ga—Camilla Cotton Oil ft Fer¬ 
tilizer Co V Walker, 94 S E. 866, 
21 GaApp 603 

46. Del —Giordano v Brandywine 
Gramte Co. 52 A 882, 19 Del 428 

89 C J p 1086 note 8 

417. Ill —^Lamb v. Eerrena-Donne- 
wald Coal Co, 140 Ill App. 195. 

48. Iowa—^Hunt V Waterloo, C F 
ft N R Co, 141 N.W 884, 160 Iowa 
722 

49. Mass—^Leary v Willlama G 
Webber Co, 96 NE 186, 210 Maas 
68 . 

60. Ala—^Montgomery First Nat 
Bank v Chandler, 89 So. 822, 144 
Ala 286. 118 Am S R 89 

89 C J. p 1086 note 12 

61. Mo—Allen v Quercua Dumber 
Co, 167 SW 661, 171 Mo App 492 

Tex—^Texaa ft Pacific Coal Co v, 
Sherbley, Civ App, 212 SW 768 

60. Mitfii—Trend v. Detroit United 
R Co., 112 NW. 977, 149 Mich 
888 . 


68. Mo—^Munoz v. American Car ft 
Foundry Co, 296 SW 228, 220 Mo 
App 902 

N C —^Taylor v J. A Jones Const 
Co, 138 SE 129, 198 NC 776 

89 C J p 1036 note 15 

64. Vt—^Latremouille v. Benmng- 
ton ft R R. Co, 22 A 666, 68 Vt 
886. 

89 C J p 1036 note 16 

65. N C —McMahan v. Carolina 

Spruce Co. 106 SE 489, 180 NC 

686 . 

89 CJ p 1086 note 17. 

60. N C —^McMahan v. Carolina 

Spruce Co, aupra 

39 CJ p 1086 note 19. 

67. N Y —Smith v New Tork Cent 
ft H R. Co, 68 NE 666, 164 NY. 
491 

89 C J p 1086 note 20. 

68. Iowa —Couch r. Wataon Coal 
Co, 46 Iowa 17. 

NY—^Winters v. Naughton, 86 NY. 
S 489, 91 AppDlv 80 

69. NH—^Race v Gravea ft Rama- 
dell Co, 106 A. 744, 79 NH. 144. 

89 C J. p 1086 note 22. 
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animus of those controUing defendant corporation, 
and as an ingredient in the measure of damages 
where the fact was known to the officer or agent of 
the company having power to discharge him.*® 

b. Employer’s Knowledge of Incompetency 

Evidance, otherwise admissible, may be admitted to 
show the defendant's knowledge of a servant's incom¬ 
petency. 

As tending to show defendant’s knowledge of an 
employee’s mcompetency, it is permissible to show 
prior acts of msubordination and willful disobe¬ 
dience of orders,®! knowledge on the part of de¬ 
fendant’s foreman of such conduct,®^ also declara¬ 
tions of defendant’s foreman, provided there is m- 
dependent evidence of the workman’s incompeten¬ 
cy Since the exact issue is not whether the em¬ 
ployer believed his employee competent, but wheth¬ 
er he was justified in so believing, it has been held 
that a question asked of the employer whether he 
had any knowledge or belief that the workman was 
not competent is inadmissible.®^ The fact that the 
workman had been given derogatory nicknames is 
not admissible to show the employer’s knowledge of 
his incompetency.®* 

c. Other Acts of Negligence 

Evidence of prior epecific acta of a fellow eervant 
la generally held to be admiaeible on the queation of 
his competency, provided it is also shown that the de¬ 
fendant knew or ought to have known of such prior 
acts. 

Although there is some authority to the contra¬ 
ry,®® It has generally been held that evidence of 
prior specific acts of a fellow servant is admissible 


on the question of his competency,®^ even though 
such negligent acts differ somewhat from the negli¬ 
gent act which caused the injury, provided they are 
of similar character,®® where it is shown that such 
acts were known, or ought to have been known, to 
the employer,®® and proof of actual notice to the 
employer^o or to his foreman^i is not required. In 
the absence of evidence that defendant knew or 
ought to have known of the prior acts, the evidence 
IS not admissible Where prior negligent acts are 
admitted to show incompetency, it follows that de¬ 
fendant may introduce evidence to rebut the infer¬ 
ences to be drawn therefrom.*^® 

d. Habits and Bepntatioii 

Competent and relevant evidence of an employee'a 
habits and reputation indicating his unsuitability for the 
work to which he was assigned may be admitted to 
show the defendant's negligence In employing him for 
that purpose. 

Competent and relevant evidence of an employee’s 
habits, rendering him unsuitable for the work to 
which he was assigned, may be admitted to show 
negligence of the master in employing him for that 
purpose, as, for example, evidence that the em¬ 
ployee was habitually careless,^^ or forgetful,*^® or 
intoxicated.'^® As a general rule, evidence of an 
employee’s general reputation for competency in 
the particular line of work in which he was em¬ 
ployed may be admitted, when the negligence of the 
employer in hiring him or retaming him in his em¬ 
ployment IS in issue, *^7 as is true also of evidence 
as to his reputation for particular traits entenng 
into the question of his fitness for the work, as, for 


60. Ill—Peck V Cooper, 112 Ill 192, 
64 Am R 281 

61. Me—Robbins v Lewiston, A & 
W St R Co, 77 A 687, 107 Me 42, 
30 LRA,NS, 109, AnnCa8l912C 
02 

Prior smt 

Competent and relevant evidence 
of a prior suit against defendant 
showing that a physician employed 
by him was lacking In skill is ad¬ 
missible to show that defendant had 
notice of the fact that the physician 
was considered unskillful —^McMa¬ 
han V Carolina Spruce Co, 106 SR 
489, 180 Na 886 

6S. Ala—Montgomery First Nat 
Bank V Chandler, 89 So 822, 144 
Ala 286. 113 Am S.R. 89 

63. Md—^McCall's Ferry Power Co 
V Price, 69 A 882, 108 Md. 96 

C J p 1036 not. 38 

64. Minn—^Pfudl v Romer, 120 N 
W. 802, 107 Minn 868. 


66. Ill—St Louis, A As T H R 
Co V Corgan, 49 IllApp 229 

39 C J p 1036 note 30 

66. Mass —Cooney v Commonwealth 
Ave St R. Co, 81 NB 905, 196 
Mass 11 

39 C J p 1036 note 89 

Other acts of negligence to show 
negligence in doing or omitting 
act complained of see supra 5 611 

67. Me—^Robbins v Lewiston, A ft 
W St R Co, 77 A 637, 107 Me 42, 
80 LRA,NS, 109, Ann Oas 1912C 
92 

Or—Oorpus Jhxla oltsd la Ouedon 
V Rooney, 87 P 2d 209, 217, 160 Or 
621 

89 C J. p 1086 note 82. 

68. Mo—^Bums v R L McDonald 
Mfg Co, 262 S W 984, 218 Mo App 
640 

89 C J p 1036 note 83 

69. Wash—Conover v. Neher-Ross 
Co, 80 P 281, 88 Wash. 172, 107 
Am SR 841 

89 C.J p 1086 note 84. 
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70l Tez—Galveston. H ft S A B. 

Co V Davis, Civ^p. 46 SW. 966. 
71. Md—McCall's Ferry Power Co. 

V. Pnce, 69 A 882, 108 Md. 96. 

89 C J p 1036 note 86 
78. US —Southern Pac Co v Het- 
ser, Utah, 186 F 272, 68 CCA. 26, 
1 LRA,NS. 288 
89 C J p 1036 note 87. 

73. Vt—Onffln v Boston ft M. B. 

Co, 89 A 220, 87 Vt 278 
89 C J p 1036 note 88 
7^ Tez.—^Houston ft T. C. R Co. v. 

Patton, 9 SW 176 
75. Mass—Liedwidge v Hathaway, 
49 NR 666, 170 Mass 848. 

89 C J p 1086 note 48 
7a Mich—^Layzell v J H Somers 
Coal Co, 117 NW. 179, 166 Mich 
268, adhered to 120 NW. 996, 166 
Mich 268 

89 CJ p 1086 note 44 
77. Mo—Grube v Missouri Paa B. 
Co. 11 S W 786, 98 Mo. 880, 14 Am. 
SR 646. 4 LRA 77a 
89 C J p 1086 note 4a 



§ 516 


MA8TEB AND SERVANT 


57 C.J.S. 


example, inattention,^8 carelessness,reckless¬ 
ness,®® malicious conduct,®! or intoxication ®® 

It has been held that evidence of his reputation 
is not admissible to prove the workman’s mcompe- 
tency, but only defendant’s knowledge of such in- 
competency, after the incompetency has been estab¬ 
lished by other evidence of specific acts ®® The 
general character of the workman, as distmguished 
from his reputation for traits whidi have a bearing 
on the case,®4 and his reputation for traits which 
have no relation whatever to the cause of the acci¬ 
dent,®® or to the issues of the case,®® are not ad¬ 
missible. In showing the general reputation of a 
servant among those who worked with him, evi¬ 
dence of their actions and what they gave as their 
reasons when they refused to work with him is ad- 
missible.®^ 

§ 517. - ■- Negligence of Fellow Servant 

Competent end relevant evidence ae to the negll- 
oence of a fellow servant may be admitted. 

Subject to the general rules as to competency 
and relevancy, evidence as to the relationship be¬ 
tween plaintiff and the coemplojee whose negligent 
act IS alleged to have caused the injury is admissi¬ 


ble,*® as is evidence to show to whom the negligent 
act is attributable,®® or to show that the act of a 
coemployee is to be regarded as the act of defend¬ 
ant,®® or to disprove the negligence of the fellow 
servant.®! Likewise, competent and relevant evi¬ 
dence tending to bring the case within the operation 
of statutes abrogating the fellow-servant rule,®® or 
withm exceptions to such statutes,®® may be admit¬ 
ted. In an action brought under some statutory 
provisions, evidence tending to show that defend¬ 
ant’s supermtendent was negligent in failing to dis¬ 
cover or correct a defect in the instrumentalities 
used resulting in plaintifFs injury has been held ad¬ 
missible ®® In an action brought under the Federal 
Employers* Liability Act § 1 et seq, 45 U S C.A § 
51 et seq, a railroad’s rule intended for the safety of 
its employees has been held relevant on the issue of 
the negligence of a fellow employee.®® Evidence 
having no tendency to prove that the injuries were 
caused by the negligence of the fellow servant,®® 
or that the negligent workman was,®7 or was not,®® 
a vice-pnncipal, or to bring defendant within the 
terms of a statute exemptmg him from injuries 
caused by a vice-prmcipal m certain cases,®® is not 
admissible. 


vs. Miaa—^Taaoo & M T R Go. ▼ 
Hare, 61 6o. 648, 104 Miaa 664 
NC—W^altera v Durham Lumbar 
Co, 80 SB. 49, 168 NC 636. 

79. N C —Walters v. Durham Lum¬ 
ber Co, aupra 

Waah —J'ohanaen y Pioneer Min Co., 
137 P 1019, 77 Waah 481 
Bvldenoe of vaeraa paid emplograea 
la not admiaaible to show an em¬ 
ployer’s negligence in not employ¬ 
ing competent workmen, eince the 
compenaatlon paid a workman, or 
the tBLCt that he la paid according to 
the regular scale, or any other scale, 
IS not any evidence of hia reputation 
for careleaaneBB In performing hia 
work—^Taylor v J A Jones Const 
Co, 188 SB 129, 198 NC. 775 

80. Pau—^Roaenatiel v. Pittsburg R 
Co, 79 A 666, 280 Pa. 278, 88 
LRA.R'S, 761 

WiB--Berdan v Falk Go., 140 N.W. 
1036, 153 WiB 169. 

8L Miaa—Tazoo & Iff Y R Co. v. 
Hare, 61 So 648. 104 Miaa. 664. 

88. Ill—Taylor v Chicago ft Alton 
R Co, 164 Ill App 848 
NT—^Haskins v New York Cent, ft 
Hudson River R Co, 66 Baxb 129, 
affirmed 66 NT 608 

88. Cal—Gier v Loa Angeles Cons. 
Blectric R Co, 41 P. 22, 108 OaL 
129 

29 C J p 1037 note 52. 


84hi N C —Walters v Durham Lum¬ 
ber Co, 81 SB 458, 166 NC 888 
85. Okl —^Adamson v Allende, 88 
P 2d 917, 170 Okl 164 
89 C J p 1037 note 64. 

Pmnkenneaa 

(1) Evidence that an employee haa 
a reputation for intemperence la m- 
admiaaible in the absence of evi¬ 
dence that he was Incompetent by 
reason of drunkenness at the time 
of the accident In question, or that 
hia drinking contributed to the in¬ 
jury—Adamaon v Allende, supra. 

(2) Other evidence as to drunk- 
enneaa see 89 C J p 1037 note 54 [a] 
8ft Oa—^Louisville & N R Co v. 

Hudson, 73 SB 80, 10 GaApp. 169 
89 C J p 1087 note 66. 

87. Del -"Oiordano v Brandywine 
Granite Co, 68 A 832, 19 Del 428 

88. Idaho—^Walah v. Winston Bros 
Co, 111 P 1090, 18 Idaho 768 

29 C J p 1087 note 68 
XBOompstanoy of fellow Mmut 
Where a master seeks to escape 
liability to cm injured employee on 
the ground that the coemployee and 
the Injured employee were fellow 
servemts, evidence that the coem¬ 
ployee was incompetent has been 
held admissible.—Aronovitch v 
Ayres, 193 S B 624. 169 Ya. 808 
Only competent sad rsleviuit evL 
danoe Is admissible to show the sta¬ 
tus of employees so as to render the 
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' fellow-servant doctrine applicable. 
—J. M High Co V Hague, 186 SB 
141, 68 GaApp 165. 

89. Yt—^Lassasao V Jones Bros Oo, 

98 A. 266. 88 Yt 626 

90. Mo—^McCall v B Nugent Bros 
Dry Gkiods Co , 286 B W 324 

91. ITS—^Atchison, T ft S. F R 
Co V. Paiker, IndT, 56 F 595, 
6 CCA 220. 

98. Ala—Southern R Oo v. Peters, 
69 So 611, 194 Ala. 94. 

89 C J p 1037 note 62 

98. Colo—Big Five Tunnel Ore Re¬ 
duction ft Transp Co. v Johnson, 

99 P. 68. 44 Colo 286 
89 CJ p 1087 note 68. 

9ft Ala.—^Belcher v Chapman, 7 So. 
2d 859, 242 Ala 663. 

9ft U S —Hatila v. Baltimore ft O. 
R Go, aCAObio, 104 F2d 842 

eft Mo —Totten v. Smith Bros, 
App, 8 SW2d 740. 

89 CJ p 1087 note 64. 

97- Ten.—Texas Mexican R. Co. v. 

Douglass, 7 SW 77, 69 Tex 694. 

89 C J p 1088 note 66. 

9& Mont —Wallace v. Chicago, M 
ft P S. R. Co., 167 P. 966, 62 Mont 
846 • 

W.Ya—Gartin v. Draper Goal ft 
Coke Co, 78 S B 678, 72 W.Ya. 405 
89 C.J p 1038 note 67. 
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§ 518. " ■ Assumption of Risk 

a. In general 

b. Notice or complaint, and promise to 

repair 

a. In General 

Any fact! tending to show the plaintiff’s assump¬ 
tion OP nonasBumption of risk ordinarily may be given 
in evidence, but such evidence Is not admissible where 
it has no tendency to prove plaintiff’s knowledge of 
the danger, or his assumption of risk. 

On an issue of assumption of risk by plaintiff, 
ordinarily any facts may be given in evidence which 
tend to show his assumption or nonassumption of 
the risk,i as, for example, facts tending to show his 
knowledge or ignorance of the defect or danger.2 
However, such evidence is not admissible where 
It has no tendency to prove plaintifFs knowledge of 
the danger,^ or his assumption of risk ^ 

Evidence of plaintiffs knowledge or ignorance 
of the danger or his assumption of risk is not ad¬ 
missible where the injuries are caused by defects 
not reasonably to be regarded as incidental to the 
work,6 where it appears that the injuries were not 
the result of the inherent dangers of the employ¬ 
ment,® where the defects testified to are not the 
defects causing the injuries,7 where a statute re¬ 
quires a guard as a protection from the defect or 
danger,® where, under a statute, assumption of risk 
IS not a defense,® or where plaintiffs offered asser¬ 


tion of Ignorance can have no legal effect in view 
of the obviousness of the danger.^® Evidence that 
plaintiff, when injured, was unaware of the fact 
that he was about to do something which would 
surely result in injury or death is immaterial on the 
issue of his assumption of risk, when he had knowl¬ 
edge of conditions for many years prior to the in- 
jury.ii Conditions existing before plaintiff entered 
the employment are immaterial, where there is evi¬ 
dence as to what the conditions were at the time 
he entered the employment and later at the time of 
the accident^® 

b. Notice or Complaint^ and Promise to Be- 
pair 

In order to show nonassumptlon of risk, the plain¬ 
tiff may show notice or complaint by himself to the 
employer, and a promise by the employer to remedy 
the defect or to remove the danger, but he may not 
show complaints made by someone else or those made 
by himself with respect to defects other than the de¬ 
fect causing the injury. 

In order to show nonassumption of risk, plain¬ 
tiff may show notice or complamt made by himself 
to the employer, and a promise by the employer to 
remedy the defect or to remove the danger,!® 
that, after protesting because of the danger, he only 
worked under a threat of discharge!^ As bear¬ 
ing on the question whether plaintiff had a right to 
rely on defendant’s promise to repair, other in¬ 
stances of complaints by plamtifiE as to unsafe con- 


1. Mo —Goodwin V Miasouii Pao R 
Co. 72 SW2d 988, 336 Mo 398 
89 C J p 1038 note 69 
Unde* Federal Bmployen’ liUblltty 
Act 

(1) In an action brought under 
the Federal Smployera’ Liability Act, 
at least prior to the amendment of 
Aug 11. 1939, c 686 I 1, 46 US CA 
I 64, ordinarily competent and rele¬ 
vant evidence as to the injured em¬ 
ployee's assumption of nsk may be 
adnutted 

Mass—^Hhnley v Boston & M R R, 
190 NS 601, 286 Mass 390, cer¬ 
tiorari denied Boston & M R R v. 
Hanley, 66 S.Ct 112, 298 US 697, 
79 LBd 690—^Murphy v Boston ft 
M R R, 190 NH 601. 286 Maas 
890, certiorari denied Boston ft M 
R R V. Murphy, 66 S Gt 112, 298 
US 697. 79 LRd 690 
SCo^Weaver v Mobile ft O R Co, 
120 S.W2d 1106, 848 Mo 228— 
Jenkins v Wabash Ry Co, 78 S 
W2d 1002, 886 Mo 748—Jenkins 
V. Wabash Ry Co, 107 S W 2d 204, 
282 MoApp 488, certiorari denied 
Wabash R. Co v. Jenkins, 58 B.Ct 
189, 802 US 787, 82 LHd 670. 

(2) However, In an action brought 
under the act where defendant's 
violation of a statute enacted for the 


aa.fety of its employees contributed 
to plaintiff's injury, or where such 
injury resulted in whole, or In part, 
from the negligence of any officer, 
agent or employee of defendant evi¬ 
dence relatmg to plaintiff's assump¬ 
tion of risk IS not admissible—^Leet 
V Union Pac R Co., 142 P24 87, 
60 CaLApp2d 814. 

a. HH—Nichols V. Moulton. 180 A 
28. 82 NH 110. 

39 C J p 1038 note 70 

3. NH—^Dubuc V Amoskeag Indus¬ 
tries, 16 A 2d 867, 91 NH 178 
89 CJ p 1088 note 71 

A Utah—^Miller v Western Pac R 
Go, 274 P 946, 73 Utah 442 
Wash —Pnxik v Longview, P. ft N. 
Ry Go, 279 P. 1115, 168 Wash. 
300. 

89 CJ. p 1038 note 72. 

AppUottUcn for em^oymsut 

(1) An application for employment 
offered for the purpose of showing 
that the employee assumed ordinary 
risks. Is Inadmissible where It is 
immaterial and confusing—Thomp¬ 
son V. Missouri Pac R Co, GCA 
Mo. 15 F2d 28. 

(2) Other applications see 89 C. 
J. p 1038 note 72 [aj. 
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6. Mass—Cook v. Newhall, 101 NBL 
72, 218 Mass 892 

a. Mo—^Bowman v Marceline Coal 
ft Mining Co, 164 S W 891, 168 Mo 
App 708 

7. SC—Kirkland v. Southern R. 
Co, 121 SE 694, 128 S.C. 47. 

81, Mo—Shoemedcer v Adair County 
Coal Go, App, 256 SW. 860 

89 CJ p 1039 note 76 

9. Mo—Church V Central Coed, etc., 
Co., App, 196 SW 678 

10. HI—Barrett v Chicago Bridge 
ft Iron Co. 181 lU App 204. 

IL Utah—Miller v. Western Pac 
R. Co, 274 P. 945, 78 Utah 442 

UL Mass —Simoneau v Rice, 88 N 
SI 483, 202 Mass 82—^McCaffeity v. 
Lewando's STench Dyeing ft 
Cleansing Co, 80 NE 460, 194 
Maas 412, 120 Am S R. 662. 

13. Iowa—Steburg v Vincent Clay 
Products Co, 165 NW 887, 178 
Iowa 248. 

89 G J p 1089 note 81. 

14. Mo—^Doyle v Missouri, K ft T. 
Trust Co., 41 SW. 266, 140 Mo 1 
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ditions and their having been remedied may be 
shown.i5 

Plaintiff may not show complaints made by some 
one else,i« or complaints made by himself with re¬ 
spect to defects other than the defect causing the 
injury.17 Defendant may not show a custom not to 
make such promises to corroborate his denial of a 
promise to repair ,1® nor may he be heard to qual¬ 
ify a promise given by himself by an attempted 
explanation inconsistent with his own testimony 
and that of defendant as to what he had said.^^ 
The fact that plaintiff had never made any com¬ 
plaint may not be shown where there is a statute 
requiring a guard to be placed on the dangerous 
machine,*® or where defendant's failure to provide 
a safe place for work or safe appliances did not or 
could not have caused or contnbuted to plaintiff’s 
injury.*! 

§ 519. -Contributory Negligence 

a In general 

b Habits and reputation of injured em¬ 
ployee 

c. Employee’s knowledge of defect or 

danger and precautions taken 

d. Employee’s duty to discover or reme¬ 

dy defect 

e. Employee’s obedience or disregard of 

rules 

f Methods of work 
a. In General 

In the abunce of a statute otherwise providing, 
competent and relevant evidence as to whether or not 
the Injured employee was contributorily negligent may 
be admitted. 


Evidence, otherwise admissible, ordinarily may 
be admitted to show whether or not the injured 
employee was contributorily negligent** Under 
comparative negligence statutes, such as the Fed¬ 
eral Employers’ Liability Act, competent and rele¬ 
vant evidence tending to show whether or not the 
injured employee was contributorily negligent ordi¬ 
narily may be admitted,*® but not for the purpose 
of establishing a defense*^ Evidence of contribu¬ 
tory negligence may be excluded under a statute 
barring contnbutory negligence as a defense *® 

It has been held that evidence as to the exercise 
of due care by the injured employee,*® or as to the 
surrounding conditions,*7 may be admitted So, too, 
such evidence as to facts explanatory of the injured 
employee's conduct,*® its necessity** and reason¬ 
ableness,®® has been held admissible Also, compe¬ 
tent and relevant evidence as to the dangerous 
condition of the place for work has been held ad¬ 
missible to rebut a charge of contributory negli¬ 
gence.®! Evidence may be admissible to show that 
the accident to the injured employee might have 
been caused in ways other than by the employee’s 
negligence to rebut the defense that the balance of 
probabihties excludes every cause but that, without 
proof that any one of such ways was the cause ®* 

Facts offered for the purpose of showing wheth¬ 
er or not the injured employee was contributorily 
negligent must be relevant and material.*® Where 
the relevancy of evidence depends on conditions not 
shown,or on a similarity of conditions not 
proved,®® or on issues not raised,®® it is not admissi¬ 
ble. 


16. WiB—^Driscoll V. Alba-Chalmers 
Co, 129 NW 401, 144 Wia 461. 

la Iowa—^Ford v ducago, Rift 
P. R Co, 59 6, 91 Iowa 179, 

24 IiR.A 667. 

17. Mich.—^Lukovflkl ▼. Michlgazi 
Cent. R. Co, 129 NW. 707, 164 
Mloh 861 

IB. Tex—^Mlsaourl, E ft T R Co 
V Kordell, 60 SW. 601, 20 Tex 
Civ App 862 

19. Ill—^Porkorney v. Binner-Wella 
Co, 178 IllApp 646. 

89 C J p 1039 note 88. 

flOu Mo—Shoemaker v Adair Coun¬ 
ty Coal Co, App, 265 SW. 860 

fll. Mont—Wallace v Chicago, M. ft 
P S. R Co, 167 P 966, 62 Mont 
846 

as. RI—Jonea v New York, N H 
ft H R Co, 87 A 1033, 20 RI 210 

39 C J p 1089 note 98 

23. Ala —^Alabama Great Southern 


R Co V. Baum, 81 So 2d 866, 249 
Ala 442 

Tex—^Whitehead v Texaa ft P. Ry. 
Co, ClvApp, 84 SW2d 779, error 
diamiaaed 

M. La—Jones v. Eanaaa City 
Southern R. Co., 68 So 401, 187 
La 178. 

S6. Mo—Church v Central Coal ft 
Coke Co, App, 196 SW 678 

Defenae of contributory negligence 
as affected by special statutory 
proviaiona see supra | 426 

86. Iowa—^Noms v. Cudahy Pack¬ 
ing Co., 100 NW. 858, 124 Iowa 
748 

89 C.J p 1089 note 85 

87. Mo—George v St Louis A S 
F. R Go, 125 SW. 19i6, 226 Mo 
364. 

89 a j p 1040 note 90. 

SBi Mich—Van Dnel ▼. Stevens, 
160 NW 974, i800 M1 <Al 191. 

89 C J p 1040 note 97. 
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89. Md—Jones Hollow Ware Co v. 
Hawkins. 97 A 866, 128 Md 160 

89 C J p 1040 note 98 

90. Ala —^Alabama Cons Coal ft 
Iron Co V Heald. 68 So 162, 168 
Ala 626 

89 G J p 1040 note 99 

81, Mo—Grott V Johnson, Stephens 
ft Shinkle Shoe Co, 2 SW2d 786 

38. NH—Hussey ▼ Boston ft M 
R R, 188 A 9, 82 N.H 286 

33. Mo —-Denkmcui v. Prudential 
Fixture Co. 289 S W 691. 

39 C J p 1089 note 92. 

3ft Or—^Burroughs v Curtiss Lum¬ 
ber Co, 114 P 108, 68 Or 270 

89 C J. p 1040 note 1. 

35. Ala—Bedgood t. T. R. Miller 
Mill Co. 80 So 864, 202 Ala 299. 

N.Yi—Harrison v Now York Cent, ft 
H R R. Co, 87 NB 803, 196 N.Y. 
36 

38. Ey.—Chesapeake ft O. R. Co. v. 
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Other occurrences or acts of injured employee 
Other disconnected occurrences,*7 or acts of plain¬ 
tiff,®* are not admissible to show that he was in the 
exercise of due care or was guilty of contributory 
negligence at the time of the accident, but may be 
admitted to show his knowledge of, or experience 
in, the work m which he was engaged ®® Where 
the risk is not patently obvious to one unaccus¬ 
tomed thereto, evidence that others had performed 
the same task as the injured servant, without injury 
to themselves, has been held inadmissible to show 
contributory negligence on the part of the servant 
where he was injured in his first attempt to perform 
the task 40 

Scope of employment. On an issue of contribu¬ 
tory negligence, evidence may be admitted to show 
whether or not the injured servant was acting in 
the line of his duty at the time of his injury 4i 
Thus, It has been held that competent and relevant 
evidence may be admitted to show what the duties 
of his position were,42 and his acts m performance 
of them 48 However, evidence as to the duties of a 
position he is not employed to fill may not be ad¬ 
mitted 44 

b. Habita and Bepntation of Injured Employee 

Whila It has bean held that evidence of the habits 
and general reputation far care and prudence of the 
injured employee may be admitted for or against him, 
the contrary has also been held. 

On the quesbon whether or not evidence of the 

Satterfield. 100 SW 844. 80 KyL 
1168 

WiB—Dizon Y Rusaellp 146 NW 
761. 166 Wis 161 

37. Ala—LouiBYille & N R Go v 
Butler. 65 So 262. 1 AlaApp 279 

Tex—GalveBton, H & S A R Go 
y Gillespie, 106 S W 707, 48 Tex 
Giv App 66. 

38. Ark.—Miller v Harris. 281 8 
W 907, 170 Ark 1198 

39 G J. p 1040 note 18 

39. Ala—Bice v. Steyerson, 88 So 
753, 206 Ala 676 

4M). Fla —Southern States Power Co 
y Glark. 169 So 881, 118 Fla 621 

41. Del —Ghielinsky y Hoopes & 

Townsend Go, 40 A 1127, 1 Mary 
273 

89 G J p 1040 note 15 

42. Iowa—Thornton y Minneapolis 
& St L. R Co. 176 NW 71, 187 
Iowa 1168 

89 C J p 1040 note 16 

43. Va.-^Gtaeaapeake & O. R Go. y 
Arrmffton, 101 SB 416, 126 Ya 
194 

89 G J p 1041 note 17. 

44. Wash.—^Bush y. Independent 
MIU Co., 108 P. 46, 64 Wash 218. 

89 G.J. p 1041 note 18. 


habits and general reputation for care and prudence 
of the injured employee is admissible for or against 
him, there is a conflict of authority, some jurisdic¬ 
tions holding that such evidence may be admitted, 4® 
others that it may not 40 In jurisdictions allowing 
the evidence, its admission is based, in some of the 
cases expressly or impliedly, on the fact that no di¬ 
rect proof was obtained on the issue of due care.47 
Where the relevancy of the evidence depends on 
other evidence not shown, it is not admissible.48 

c. Employee’s Enowledge of Defect or Danger 
and Precautions Taken 

Evidence tending to show plaintiff’s knowledge or 
ignorance of the defect or danger and the precautions 
taken by him may be admitted as bearing on the issue 
of his due care or lack of it at the time of the acci¬ 
dent. 

Evidence which tends to show plaintiffs knowh 
edge or ignorance of the defect or danger may be 
admitted as bearing on the issue of his due care or 
lack of it at the time of the accident 49 Thus, it has 
been held that competent and relevant evidence as 
to the nature of the danger,®* conditions making 
knowledge difficult,®! and facts as to plambff's ex¬ 
perience,®® mental capacity,®* or physical defect 
affecting his ability to perceive the danger,®4 may be 
admitted It has further been held permissible to 
show plainbfFs familiarity with the general condi¬ 
tions,®® his knowledge of special condibons at the 
time constituting the danger,®* as well as his knowl- 

NH—Hlchols y. Moulton, 180 A 88, 
82 NH 110 
89 G J p 1041 note 20 
5a Md—Detterinff v. Levy, 79 A. 

476, 114 Md 278 
89 G J p 1041 note 21 
5L RI —Chobanian y. Wasb'burn 
Wire Go. 80 A 894, 33 HI 289, 
Ann.Ca5 1918D 780 
39 G J p 1041 note 22 

62. Iowa—Giegory V Ghlcago, R L 
& P R Go , 124 N W 797, 147 Iowa 
716, Ann Gas 1912B 728. 

89 CJ. p 1041 note 28. 

63. Mass—Doolan v Pocasset sffg. 
Co, 86 MB 1056, 200 Mass 200. 

WVa.—Swope y Keystone Coal ft 
Coke Go. 89 SB 284. 78 WVa 617, 
LRA.1917A 1128. 

64. NM—Maeataa v Alameda Cat¬ 
tle Co, 14 P2fi 788, 86 NM. 828. 

Defeotlye ylaion 

N M —^Maestas v. Alameda dattle Ga. 
supra 

66. Gal—Neldleln y Southern Paa 
Co.. 179 P. 191, 180 Gal 68. 

89 CJ. p 1041 note 25. 

6a Mo—^High y. Quincy, O ft K. 
C R. Go, 800 SW. 1102, 618 Mje. 
444. 

89 CJ. p 1041 note 26. 


4a NH—^Hussey y Boston ft M R 
R, 188 A. 9, 82 NH 286 
89 C J p 1040 note 7. 
under Pederai Employers’ x^hUlty 

dhOt 

Ill—^Armstrong y Chicago ft W I 
R Go. 268 Ill App 126, affirmed 
188 NB 478, 850 Ill. 42i6, cerbo- 
ran denied Chioago ft W I R 
Co y Armstrong, 68 S.Ct. 623, 289 
US 724, 77 LBd 1476 

4a Okl —Great Western Goal ft 
Coke Go y McMahan, 148 P. 28, 
43 Okl 429 
89 G J p 1040 note 8. 

Ill —^Azmstrong v Chicago & W 
I R Go. 268 Ill App 126, affirmed 
188 N B 478, 860 Ill 426, certiorari 
denied Chicago ft W I. R Co y 
Armstrong, 68 S Ct. 628, 289 U S 
724, 77 L Bd 1476 

NH—^Hussey y Boston ft M R. R, 
183 A 9, 82 NH 286 
89 G J p 1040 note 9. 

4a Tex—^De Walt y Houston, B ft 
W. T. R. Co, 65 S W. 684, 28 Tex 
Civ App 408 
89 C J p 1040 note 11. 

43. Mo.—High y Quincy, O ft E, G 
B. Co. 800 SW. 1102, 818 Mb. 444 
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edge of existing devices to eliminate or minimize 
the danger.^^ Similarly, competent and relevant 
evidence as to statements by plaintiff indicating his 
knowledge of the danger,as well as statements'^ 
or wammgs*<> of defendant and plaintiffs knowl¬ 
edge of the meaning of signals designed to warn 
him of the danger,may be admitted Evidence 
which has no beanng on the issues is not admissi¬ 
ble.^^ Evidence as to the knowledge of others than 
plaintiff, in the absence of similarity of conditions, 
or m the absence of evidence indicating that such 
knowledge was substantially equal to that of plain¬ 
tiff,^^ or in the absence of evidence showing that 
such persons communicated their knowledge to 
plaintiff,^6 may not be admitted So, too, evidence 
of a conversation as to the danger between others, 
in the absence of evidence that plaintiff heard it, 
may not be admitted.^^ Evidence as to plaintiffs 
knowledge®^ or ignorance®* of the danger from 
certain stated defective conditions is not admissible 
where the danger resulted from other causes. 
Where the work engaged in is recognized by every¬ 
one to be dangerous, it has been held that no good 
purpose would be served by admitting the injured 
employee’s application for employment made sev¬ 
ered years prior to the trial to show that he had 
knowledge of the danger.®® 

Precautions against known dangers. Evidence as 
to the precautions taken by the mj'ured employee 
against the dangers of a particular place,^® or aris¬ 
ing under certain circumstances,7i after his discov¬ 
ery or knowledge of them,^® usually may be admit¬ 


ted, as well as facts offered as justification for his 
not taking such precautions.^® 

d. Employee’s Duty to Discover or Bemedy De¬ 

fect 

Evidence bearing on the employee’s duty to discover 
the defect which resulted In his injury may be ad¬ 
mitted. 

Evidence, otherwise admissible, bearing on the 
employee’s duty to discover or remedy the defect 
which resulted in his injury may be admitted^® 
Thus, it has been held that evidence of instruc¬ 
tions by defendant to his employees,*^® of a practice 
to show the construction put on a rule requiring 
mspection,^® of the probable result of an inspection 
by plaintiff,'^^ and of plaintiff’s rights after re¬ 
porting a defect to his employer,'^® may be admit¬ 
ted Evidence of a rule requiring an inspection by 
plaintiff is not admissible where it is obvious from 
the uncontradicted evidence that an inspection 
would not have disclosed the defect So, too, evi¬ 
dence having no bearing on plaintiff’s duties,®0 or 
the relevancy of which depends on other evidence 
not shown,®! is not admissible. 

e. Employee’s Obedience or Disregard of Buies 

In the aboence of atatutes providing otherwiae, evi¬ 
dence tending to ahow the injured employee’e obedience 
or disregard of hia employer's rules, orders, or warn¬ 
ings, of which he has had notice, and which results In 
his injuries, may be admitted. 

Ordinarily, evidence tending to show the injured 
employee’s obedience or disregard of his employer’s 
rules, orders, or warnings, of which he has had no- 


67. Md—Baltimore & O. R Go v 
Branaon, 98 A 225, 128 Md 678 

89 O J p 1041 note 27 

68. Iowa—Steburg v Vincent Clay 
Products Co, 166 NW 837, 178 
Iowa 248 

Vt—Bpinney v Hooker, 102 A 63, 92 
Vt 146 

59. Wia—Smith v. Milwaukee Ellec- 
tnc R & L.i8ht Co. 106 NW. 329, 
127 WiB 268 

89 C J p 1041 note 29 

60. Mo—^Runyan ▼ Marceline Coal 
& Minmg Co, 172 SW. 1166, 186 
MoApp 707 

89 C J p 1041 note 80 

61. Ala—^Louiaville & N. R Co v 
Anderson, 48 So 666, 160 Ala 860 

Tex—Modern Order of Praetorians v 
Nelson, CivApp, 162 SW 17 

66. Ind—^Indianapolis Tract. A Ter¬ 
minal Co V Holtaclaw, 82 N H 
986, 41 Ind App 620 

63. Tex—^Yellow Pine Oil Co v No¬ 
ble, CivApp. 97 SW. 332 

6^ NH—^Dubuc V Amoskeaff In- 
dustnes. 16 A 2d 867, 91 NH. 178 


65. NK.—^Dubuc V. Amoskear In¬ 
dustries, supra 

66. Anz--Gila Valley, G & N R 
Co V Hall. 112 P 846, 13 Arlr 270, 
affirmed 84 SCt. 229, 282 US 94, 
68 LHd. 621 

67. Tex —^National B Co v Li- 
garde. Civ App. 172 S W 1140 

68. Maas—Cook v Newliall, 101 N 
H 72, 218 Mass 392 

69. Ill—Chicago, R I & P By Co 
V Benson,>186 NH 244, 862 Ill. 
196, certiorari denied Chicago, R 
1 & P By Co V Benson. 64 S 
Gt 68, 290 US 636, 78 liHd 653 

TO. Ky—^Kington Coal Co v. Aaron, 
144 SW 871, 147 Ky 480 

89 GJ p 1042 note 46 

71. Ind —Chicago A H R Co v 
Mitchell, 110 NH. 216, 184 Ind 883 

N G —Clements V Hlizabeth City 
Light, etc, Co:, 100 SH 189, 178 
NC 62 

76. Conn—Quinn v. New York, N 

' H. & H. R Co, 12 A 97, 66 Conn 
44, 7 AmSR. 284 
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73. ND—^Davy v Great Northern 
R Co, 128 NW 311. 21 ND 48. 

89 C J p 1042 note 48 

74h WiB ^Revolinski v Adams Coal 
Co, 96 NW 122. 118 Wia 834 

39 C J p 1041 note 87. 

75. Tex —Van Geem v. Cisco Oil 
Mill, CivApp, 162 SW 1108 

76. Utah—Shepard v Payne, 206 P 
1098, 60 Utah 140 

0 

77. Ky—Western Union Tel Co v 
Holtby, 93 SW 652, 29 KyL 628 

78. WiB.—Beach v Bird & Wells 
Lumber Co, 116 NW 216, 183 Wis 
650 

79. Ky—Cincinnati. N O & T. P 
R Co V Nolan, 170 SW 650, 161 
Ky 205. 

80. Ill—North Chicago Rolling-Mill 
Co V Johnson, 29 N H 186, 114 HI. 
67 

89 C J p 1041 note 43 

81. Ul-^Walsh V West Baden 
Springs Go, 126 N.H 727, 291 lU. 
84. 
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tice, resulting in his injuries, may be admitted 82 
However, in actions brought under statutes such as 
the Federal Employers* Liability Act, where a stat¬ 
ute enacted for the protection and safety of em¬ 
ployees has been violated by the employer, such 
evidence may not be admitted,®3 unless such dis¬ 
obedience on the part of the injured employee was 
the sole proximate cause of the injury,84 but, where 
no violation of any safety act on the part of the 
employer is shown, it has been held that such evi¬ 
dence may be admitted, under these statutes 8B 

Under the general rule that competent evidence 
tending to show the injured employee’s obedience 
or disregard of his employer’s rules, orders, or 
warnings may be admitted, it has been held that evi¬ 
dence of facts bearing on the question whether or 
not such a rule existed,86 its provisions,®^ imprac- 
ticability,88 or terms making its application discre¬ 
tionary with the employee® 8 or contingent on cir¬ 
cumstances, 8 8 may be admitted It has also been 
held permissible to show the employee’s knowledge 
and understanding of such a rule,8i the habitual 
disregard by the employees of the rule with the em¬ 
ployer’s knowledge and implied consent,82 and as 
bearing on the right of the employee to rely on an 
observance of rules 8® Competent evidence as to 


facts relating to orders for the employee’s work,84 
and their authenticity, 8 5 and warnings by the em- 
ployer,86 and the employee’s right to rely on their 
completeness and sufficiency,87 may also be admit¬ 
ted. Where defendant claims that the injured em¬ 
ployee violated his instructions regarding the use of 
safety appliances, evidence as to the inapplicability 
of the instructions to the work in which the injured 
employee was engaged may be admitted.® 8 

It IS not permissible to show orders not applica¬ 
ble to the injured employee ;88 nor is it permissible 
to show orders in the absence of evidence that the 
injured employee heard or could have heard them ^ 
A rule IS properly excluded where it is not shown 
that the injured employee violated it,® as is evidence 
of a violation of rules by other employees not 
brought to the knowledge of the master.® A rule 
which merely urges employees to be careful in their 
work IS not admissible,4 but it has been held that a 
rule requiring the utmost care in an extraordinarily 
dangerous part of the work is admissible.® 

f. Methods of Work 

(1) In general 

(2) Customary methods 


aOi Mass—Robichaud v K«w York, 
N H & H R Co, 107 N B 976, 220 
Mass 250 

39 G J p 1042 note 60 

83. Oal—^Leet v Union Pac R Co, 
142 P 2d 87. 60 Gal App 2d 814 

lU—Howard v Baltimore & O C 
T R Co, 68 NE 2d 774, 827 Ill 
App 83 

Mo — Aly V Terminal R Ass'n of St 
Louis. 119 SW2d 868, 842 Mo 
1116, certiorari denied Terminal R 
Ass'n of St Louis v Aly, 59 S Ct 
361, 806 US 656, 88 LBd 424— 
Jordan v Bast St Louis Connect- 
inff Ry Co,. 271 SW 997, 808 Mo 
81 

84. US —^Bo&rhich v Louisville & N 
R Co, CCAFla, 26 F2d 861 

Ill—^Howard v Baltimore & O C. T 
R Co, 63 XB 2d 774, 827 Ill 
App 88 

88. US—Katila v Baltimore & O 
R Go, CCAOhio, 104 F2d 842 
—^Ross V. New York, C & St. L. 
R Co. CCAOhio. 78 F 2d I'ST 
Mo—O’enkins v Wabash Ry Co, 73 
SW.2d 1002, 885 Mo 748—Jenkins 
V Wabash Ry. Co. 107 S W 3d 204, 
232 Mo App. 488, oertiorari denied 
Wabash R Co v. Jenkins, 68 S Ct 
189. 802 US 787, 82 L Bd 670. 
Bvldenoe of waiver of roles 
Bvidenoe showing’ the customary 
and practical construction given to 
the rules of the employer and that 
such rules were waived by those 


in authority has been held admissi¬ 
ble —Wiggins V Powell, CCA Fla, 
119 F2d 761, certiorari denied Pow¬ 
ell V Wiggins, 62 S Ct 94, 814 U S 
649, 86 LBd 620 

86. Ala —Southern R Co v Mc¬ 
Gowan, 43 So 878. 149 Ala 440. 

89 C J p 1042 note 61 
B7. Ind—Balzer v Wamng, 96 N 
B 257, 176 Ind 686, 48 LRA.N 
S. 834 

89 C J p 1042 note 62 

88. NG—^Haynes v North Carolina 
R Co, 66 SB 61i6, 148 NC. 164, 
9 LRA.NS, 972 

89 C J p 1042 note 68 

89. Tex.—Galveston, H ds S A R 
Co V SUll, 100 SW. 176, 46 Tex 
GivApp. 169 

90. Va—Chesapeake & O R Co. v 
Meadows, 89 SB 244. 119 Va 83 

9L Iowa—Sedgwick v. Illmois 

Cent. R. Co, 84 NW. 790, 78.Iowa 
168 

89 G J. p 1042 note 66 

99. NC—^Byers v. Boice HArdwood 
Co, 169 S B 8. 201 N C. 76 
89 C J. p 1042 note 67. 

93. Fla.—Jacksonville v. Glover, 69 
So 20. 69 Fla. 701 

Tex—^Paris & G N, R Co v Boston, 
Civ App, 142 SW. 944 

9^ Ala—^Thomas Furnace Co v 
Carroll, 86 So. 466, 204 Ala^ 268. 

89 CJ p 1042 note 69. 

Ill 


95. Ill —Kutlik V. Chicago, Rock 
Island & Pacific R Co., 206 Ill APP. 
624. 

9& Or—Kunts v Bmerson Hard¬ 
wood Co, 184 P. 268, 98 Or. 666. 

97. Mass —Santore v. New York 
Cent & H R R Co, 89 N.B 619, 
208 Mass. 487. 

Mo —George v St Louis, etc., R. Co , 
126 SW. 196, 226 Mo 864 

98. Mo.—^Hom V. Kansas City Pow¬ 
er ft Light Co, 274 SW. 678 

89. Va—^Powhatan Lime Co v. 
Whetsel, 86 SE 898, 118 Va 161 

L Ala —^Illinois Cent R Co v 
Lowery, 68 So 962, 184 Ala 443, 49 
LR.A.,N.S., 1149 

8. Ind—^Lake Ene ft W R Co v. 
Mugg, 81 NE 564, 182 Ind 168 

89 C,J. p 1042 note 65 

& Ga—^Bimon v Georgia Southern 
ft F. R. Co, 46 SE 276, 118 Ga 
282 

Or.—^Burroughs v. Curtiss Lumber 
Co, 114 P 108, 68 Or. 270. 

4L Ind.—Chicago ft E R Co. v. 
Lawrence, 79 N.E 863, 82 NE. 768, 
169 Ind. 819. 

B, Ohio—Sherman v. Toledo ft Ohio 
Cent. R. Co, 1 Ohio A. 279, 20 
Ohio CirCt,N.S, 464. 

89 CJ. p 1042 note 68. 
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(1) In General 

On an issue of contributor/ negllgenoOf competent 
and relevant evidence may be admitted which tends to 
establish or negative negligence on the part of the In¬ 
jured employee In the method of work adopted by him. 

On an issue of contributory negligence, evidence 
may be admitted which tends to establish or nega¬ 
tive negligence on the part of the injured employee 
in the method of work adopted by him.® Thus, evi¬ 
dence showing the possible methods available,7 or 
that no other method was available,® may be admit¬ 
ted So, too, evidence showing the reasonableness 
or propriety of the method used,® the difficulty of 
usmg,i® or the impracticability^i or impropnety^® 
of using other methods, may be admitted. 

Evidence as to the method of work used must be 
competent, relevant, and material to be admissible.^® 
It IS not permissible to show other methods avail¬ 
able in the absence of evidence that plaintiff knew 
of them,^^ or to show the necessity of the method 
used, where such necessity on the facts in evidence 
is a matter of common Imowledge Similarly, it 
is not permissible to show methods used prior to the 
accident in the absence of evidence that they were 
in use at the time of the acadent^® 


(2) Customary Methods 

Where a servant is charged with contributory neg¬ 
ligence in the method adopted by him In doing his work, 
competent and relevant evidence showing his usual 
method of work, or the customary method of others for 
doing similar work, may be admitted. 

Where a servant is charged with contributory 
negligence in the method adopted by him in doing 
his work, it is competent to show his usual method 
of work,^7 and also the customary method of others 
for doing similar work.!® This rule has been ap¬ 
plied in numerous cases, such as, for example, in 
cases involving construction work,l® mining,®® rail- 
roads,®^ shipping,®® mills and grain elevators,®® 
saw and planing mills,®^ lumber yards,®® electric 
companies,®® foundnes,®7 and other industries or 
establishments.®® 

Evidence of customary methods is not admissible 
where immaterial to the issue,®® or where the cus¬ 
tom is not sufficiently proved by competent evi¬ 
dence,®® or where the customary method of others 
was in itself negligent ®i So, too, such evidence is 
not admissible in the absence of evidence that plam- 
tiff,®® or defendant,®® knew of the custom, or that 
an alleged custom was being followed at the time 


0L Ky—Ohio Valley Coal A Mmine: 
Co. V Heme, 167 SW 878. 169 Ey 
686 

Mich—Greene v. Miller, 206 N.W 
722. 232 Mich 19 

Mo —Bell ▼ Terminal Railroad Abb'd 
of St. LouIb, 18 BW8d 40, 822 Mo 
886 

89 C J p 1042 note 70 
Vnder VederBl Bmployeni’ Uatallity 
Act 

Ala—Southern Ry Co v Smith, 187 
So 398, 228 Ala 688 
MellaTine on foremaa’B Judgment 
Mo—Ingram v Prairie Block Coal 
Co, 6 SW.2d 418, 319 Mo 644 
7- Ala—Southern Cotton Oil Co v 
WoodB, 78 So 907, 201 Ala. 668. 

89 C J p 1043 note 71 
& Wash.—Cook T Fittock A Lead- 
better Lumber Co, 98 P. 1180, 61 
Wash 816 

89 C J p 1048 note 72 
9. Cal—Price v. Northern Electric 
R Co, 142 P 81, 168 Cal. 178 
89 C J. P 1043 note 73 
la Ill —S Wind Engine A Pump 
Co V. Butcher, 79 NB 804. 228 111 
688 

IL Ey—Kington Coal Co v Aaron, 
144 SW 871, 147 Ey 480 

12. US —Central Iron A Coal Co v. 
MasBey, CCAAla. 268 F 800 

I3L U.S—^Bowman - Hicka Lumber 
Co V. Robinson, C C A Or, 16 F 2d 
240. certiorari denied 47 S Ct 674, 
274 U S. 786, 71 L Ed 1816. 


Mo —^Bender v. ICroger Grocery A 
Baking Co. App., 294 SW 732 

14. Mo—Turner v Tyler Land A 
Timber Co, 174 SW 184, 188 Mo 
App 481. transferred, see, 167 S 
W 973, 269 Mo 16 

15. Mass—^McNulty v Power, 88 N 
E 667, 203 Maes 320. 

16. Ga—Central R Co v De Bray, 
71 Oa- 406 

17. Iowa—Gibson v Burlington, C 
R A N R Co, 78 NW 190, 107 
Iowa 696 

89 C J p 1048 note 81. 

IS, Iowa.—Gorman v. Minneapolis 
A St L R Co. 43 N.W. 803, 78 
Iowa 609 

89 C J p 1048 note 82. 

Trader Federal BmpIoyezB' loablUty 
Act 

Minn —^Wolf y. Chicago, M, St P, A 
P. R. Go, 230 NW 826, 180 Minn 
310 

19. US ^Alfred E Norton Co ▼ 
Byers, NY, 228 F. 766, 139 CCA 
296 

Me—Blhott V Sawyer, 77 A 782, 107 
Me. 195 

SOL Mo —Overby v Mears Mm Co, 
128 SW. 818. 144 Mo App. 363. 

89 C J p 1043 note 84. 

21. Mo—Goodwin v Miaaourl Pac 
R. Co. 72 SW2d 988, 386 Mo 898 

89 C J p 1043 note 86. 

Trader Federal Bmployeni’' Biaballty 
Aot 

Mmn —Wolf v. Chicago, M, St. P. A 

112 


P R. Co., 230 NW 826, 180 Minn 
810 

92. Wash—^Anderson v Globe Nav 
Co, 107 P 876, 57 Wash 502 
89 CJ p 1043 note 86 
23, Ean —Baillod v Nelson Grain 
Co, 145 P 895, 93 Eon 776 
Ky—^White v Kentucky Public El 
Co. 216 S W 887, 186 Ey 91 
aA Mich —^Molyneaux v Bradley, 
132 NW 1013. 167 Mich 278 
39 G J p 1048 note 88 
25. Or—^Richardson v Klamath SS 
Co, 126 P. 24, 62 Or 490 
96. Md —Chesapeake A Potomac 
Tel Co. V. State, 93 A. 11, 124 Md 
627 

37. Wis —^Buchman v. Jeffery, 116 
NW, 872, 136 WlB 448 

S8b Wis —Monaghan v Northwest¬ 
ern Fuel Co, 122 NW 1066, 140 
WiB 467 

89 G J P 1043 note 92 
29. Me—Swasey v Maine Cent. R 
Co, 92 A 826, 112 Me 899. 

3Ck 111—Muenter v Moline Plow 
Co. 182 Ill App. 678 
Nev —^Eonig v. Nevada-Califorma- 
Oregon R Co., 185 P 141, 86 Nev 
181 

81. Ean.—Gamer v. Union Paa R 
Co, 69 P 1076, 61 Ean 447 
39 C J p 1048 note 96. 

32. Wash—^Barrett v Banner Shin¬ 
gle Co. 87 P 919, 46 Wash 12 

38. U.S.—^Powell y. Wiaconsm Cent 
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of the accident,or where, under a statute, con¬ 
tributory negligence is not a defense.*^ 

§ 520. Weight and Sufficiency 

In an action by a servant against his master to 
recover for personal injuries, the plaintiff must support 
his cause of action by a preponderance of the evidence, 
but the evidence may be either direct or circumstantial. 

In an action by a servant against his master to 
recover for personal mjuries, plaintiff need only 
establish his cause of action by a preponderance 
of evidence,3 6 which may be circumstantial as well 
as direct Plaintiff must support his cause of ac¬ 
tion by evidence sufficient to prove his claim to some 
legal certainty,*8 or by evidence substantial enough 


to support a verdict,*® and, when it appears from 
plaintiffs own evidence that he cannot recover in 
any event, the court may not ignore the facts so 
presented*® Evidence which does no more than 
produce speculation or conjecture as the basis for a 
verdict is not sufficient,*! and an inference which 
authorizes recovery has no probative force where 
It IS no more reasonable than an inference from the 
same evidence which does not authorize recovery, 
and it may not be arbitrarily chosen in preference 
to the other,** but, if plaintiff proves sufficient facts 
to justify a verdict for him on one theory, the exist¬ 
ence of other rational theories favoring defendant 
from the same evidence does not preclude recovery 
by plaintiff** 


R Go. Minn, 159 F 864, 87 CCA 
44 

Mass —^Papandnanoa v New York 
Cent & H R R Go, 1S8 N E 647, 
244 Maas 216 

3A Iowa —Contri v Hollingsworth 
Coal Go, 121 NW 606, 148 Iowa 
115 

39 CJ p 1048 note 98 

85. Ill —^Lucas V Peona & Eastern 
R Co, 171 IllApp 1. 

8& Wash—Cockerline v Anderson. 

62 P 2d 321. 184 Wash 701. 

89 C J. p 987 note 2 
"Clear** prepondoraaos 
It IS sufficient if plaintilC establish¬ 
es his case by a preponderance of the 
evidence and a "clear** preponderance 
of the evidence is not necessary — 
Davis V Illinois Collieries Co, 88 N 
E 886, 232 Ill 284 
inolation of child labor statute 
In action against employer for 
death of minor under sixteen years 
of age employed in violation of child 
labor act maJung such employment 
crime, plaintiff may establish his 
case by a preponderance of evidence 
and he need not prove his case be¬ 
yond a reasonable doubt—^Rost v. F. 
H Noble & Co. 147 NE 268, 816 
Ill 867 

amdesLoe held to support vexdlct for 
employer 

TXB —Chapman v Alton R Co.. CC 
A Ill, 117 F.2d 669 
Ala —^DeBerry v (Goodyear Tire & 
Rubber Co. of Alabama^ 186 So 
647. 287 Ala 228 

Ky. —Wallis v Illinois Cent R Co, 
171 S W 2d 226. 294 Ky 177 
La—Buttitta v J G Penny Co, App . 
164 So 469—^Dates v Morgan’s 
Louisiana & T. R. & S S. Co, 133 
So 899, 16 La.App 871 
Miss —^Ross V Louisville & N R. Co, 
181 So 133, 181 Miss 796 
NY—Paradise v. U S Gypsum Co, 
28 N.YS2d 488. 260 AppDiv 986. 
reargrument denied 26 NYS.2d 
1019, 261 App Div. 884. 

67G.J.S-« 


Or—^Broad v Kelly's Olympian Co. 

66 P 2d 486, 166 Or 216 
Tex—Tye v Henwood, Civ App. 168 
SW2d 184. error refused 
Bvidence hCld suffloiaint to support 
verdict for employee 
U S —^Wagner Electric Corporation v 
Snowden. CCAMo. 88 F2d 699 
Ark.—McCormack-Reedy Lumber Co 
v Savage. 273 S W 1028, 169 Ark 
192—Missouri Pac R Co v Kins- 
low, 270 SW 603, 168 Ark 487 
Cal—^Newkirk v Los Angeles Junc¬ 
tion Ry Co, 131 P2d 686, 21 Cal 2d 
808 

Ill—Adams V Cleveland, C C 5s St 
L Ry. Co. 90 NE 882, 248 Ill 
191 

Ky—Illinois Cent R Co v WalUs, 
162 SW2d 288, 287 Ky 88 
Minn—^Eichler v Equity Farms, 269 
NW 646, 194 Minn 8 
Okl—^Marrs v Richardson, 87 P2d 
131, 184 Okl 842 

RI—^Rossi V Rond, 7 A 2d 778, 63 
RI 260 

Tex —^Railway Express Agency v 
Bannister, Civ App, 46 S W 2d 372 
—Chicago, R I & G Ry Co V 
Harris, Civ App, 28 SW2d 611, 
error dismissed—St Louis South¬ 
western Ry Co of Texas v Lewis, 
Civ App, 277 SW 727 
Va —Chesapeake & O Ry. Co. v 
Steele’s Adm'x, 186 SE. 677, 146 
Va. 22 

39 C J p 1044 note 4 [a] 

37. Ill —Norkevich v Atchison, T 
& S. F. R. Co, 268 IllApp 1, cer¬ 
tiorari denied Atchison, T & S F 
R Go V Norkevich, 62 S Ct 497, 
286 U.S 644, 76 LEd. 1282 

Nev—Southern Pac Co v Huyck, 
128 P 2d 849, 61 Nev. 866 
39 C J P 1044 note 6 

38. La—^Powell v Louisiana & A 
Ry Co, App, 162 So. 871 

Bvidence held sufficient to show time 
of iujury 

Tex—Kansas City Southern Ry. Co 
V Chandler, Civ.App., 182 S.W.2d 
i 804, ref. n. r. e. 

113 


3% ns—Southern Ry Co. v Stew¬ 
art, CCAMo, 119 F2d 86. cei^ 
tiorari granted Stewart v South¬ 
ern Ry Co, 62 set 71, 814 US 
263, 86 LEd 849—Colonna v Mer¬ 
chants & Miners Transp. Co, CC 
AVa, 112 F2d 612 
89 CJ p 1044 note 6 
SolntilUi of evidcBLoe 
In an action under the Federal 
Employers* Liability Act, 45 U S C 
A S 161 et seq, plaintiff must sup¬ 
port his cause of action by more 
than a scintilla of evidence 
Ark—^Missouri Pac R Co v Remel, 
48 SW2d 648, 186 Ark 698. cer¬ 
tiorari denied 63 S Ct 85, 287 U S 
684, 77 L Ed 660 

Cal—Showalter v Western Pac R 
Co, 106 P2d 896, 16 Cal 2d 460 
N C —Buie v Powell, 1 S E 2d 102, 
216 NC 67 

Or—Christie v Great Northern Ry 
Co, 20 P2d 377, 142 Or 821 
Engagement In oommeroe 
Evidence that railroad car repair^ 
era at time of injury to one of them 
were carrymg a trestle to be placed 
under a loaded car is sufficient to 
show that they were engaged In com¬ 
merce so as to come within a state 
employers* liability act.—^Louisville 
& N R Go V Clark, 277 SW 272, 
211 Ky 816 

40. Or—Leavitt v. Stamp, 298 P. 
414, 184 Or 191 

89 C J. p 1044 note 7. 

41. U S —Colonna v Merchants A 
Miners Transp Co, GCAVa, 112 
F 2d 612—^Lynch v Delaware, L. A 

I W R Co. CCANY., 68 F2d 17- 
Okl.—^Atchison, T & S. F. Ry Co. v 
Myers, 69 P 2d 62, 179 Okl 687, ap¬ 
peal dismissed Myers v. Atchison, 
T & S F R Co, 68 S Ct 29, 802 
US 636, 82 LEd 496. 

4fl. Wyo—^Hartung v Union Pac R. 
Co, 247 P 1071, 36 Wyo 188 

43. Cal —^Newkirk v. Los Angeles 
Junction Ry Co, 181 P.2d 685, 21 
Cal 2d 808—Weiand v Southern 
Pac. Co., 98 P.2d 1028. 84 CaLApp. 
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Conflicting and confusing statements of plaintiff 
while testifying may corroborate medical testimony 
concerning plaintiffs defective mentality 

Interstate character of employment Where 
plaintiff seeks to establish his case under the Feder¬ 
al Employers' Liability Act, 45 U.S.C A § 51 et seq, 
or other federal statutes relating to hability of em¬ 
ployers to employees injured m interstate com¬ 
merce, he must show by substantial evidence that 


the work in which he was engaged at the time of 
the accident was of an interstate character Evi¬ 
dence to show plaintiff to have been engaged in in¬ 
terstate commerce at the time of the injury must 
develop more than conjecture or speculation,^* and 
a scintilla of proof is not sufficient In accord¬ 
ance with the facts and circumstances of the par¬ 
ticular case, evidence has been held to be suffi¬ 
cient^* or insufficient^* to show that plaintiff was 
engaged m interstate commerce when injured or 


2d COOi certiorari denied Southern 
Pac Co V Weiand, 60 SCt 613, 
309 US 670, 84 LEd 1016 
44i N.H —Stanton v Momaon 
MillB, 47 A 2d 112, 94 NH 92 
4B. Mo—Jonas v Miseoun Pac R 
Oo, App, 48 S.W2d 123, certiorari 
denied Missouri Pac R Co v 
Jonas, 63 S Ct 13, 287 IT S 610, 77 
LEd 630 

39 CJ p 1044 note 8 
Api^lioaliillty of state statute 
In employee's suit against his em¬ 
ployer for iniuriea sustained, the 
state employers' liability act would 
govern and not the Federal Employ¬ 
ers' Liability Act if the evidence was 
insufficient to show that employee 
was engaged in mteratate commerce 
when insured 

Oflu—Oay V Osteen, 192 S.E 539. 66 
GaApp 224 

ND—Oster v Great Northern Ry 
Co, 219 NW 788, 68 ND 891 
48. Mo —^Berry v. St Louis-San 
Francisco Ry Co, 26 S W 2d 988, 
824 Mo 776, certiorari denied St. 
Louis-San Francisco Ry Co. v. 
Berry, 50 S Ct 464, 281 T7 S 765. 74 
LEd 1173 
Interstate UUbig 

Where mterstate billing of ship¬ 
ment before injury to railroad em¬ 
ployee, suing under Federal Employ- 
erd* Llablhty Act for injuries sus¬ 
tained while assisting in such ship¬ 
ment IS important In fixing inter¬ 
state character thereof plaintiff 
must prove such fact by evidence, 
not conjecture, although foreign des¬ 
tination of shipment was fixed in 
shipper’s or employer’s mind at time 
of accident—^Young v Chicago & 1 
M Ry Co, 20 NE2d 320, 299 111 
App. 893. 

47. Mo—Shidloskl V. New York, G 
& St L. R. Co.. 64 S.W2d 269, 383 
Mo 1184—^Berry v St. Louis-San 
Francisco Ry Co, 26 S W 2d 988, 
824 Mo. 776, certiorari denied St 
Louis-San Francisco Ry Co v 
Berry. 60 SCt 464, 281 US. 766, 
74 LEd 1178 

4a US—Lehigh Valley R Gb v 
Huben, CCANY. 10 F2d 78. cer¬ 
tiorari denied 46 S Ct 306, 270 
US 641, 70 LEd 775—Geraghty 
V Lehigh Valley R Co., DCNY, 
8 F.Bupp 876. 


Ala—McDuff V Eum, 172 So. 886, 
283 Ala. 619 

Ark —^Missouri Pac Ry Co v Barry, 
290 SW 942. 172 Ark 729, cerUo- 
rari denied 48 SCt 21. 276 US 
629, 72 LEd 409 

Cal—^Mappin v Atchison, T & S F 
Ry Co. 247 P 911, 198 Cal 738, 
49 ALR 1330, certiorari demed 
Atchison, T ft S F R Co V Map- 
pm. 47 S Ct 289, 273 U S 729, 71 
LEd 862—^Ballard v Sacramento 
Northern Ry Co . 14 P 2d 1046, 126 
Cal App 486, rehearing denied 16 
P2d 792. 126 Cal App 486 

Ill—Chicago, R I ft P Ry Co V 
Benson, 186 NE 244, 362 Ill 196, 
certiorari demed Chicago, R I. & 
P Ry Co V Benson, 64 SCt 68, 
290 US 636, 78 LEd 663—Mitch¬ 
ell V Louisville & N R Co, 86 
NE2d 81, 810 Ill App 663, re¬ 
versed on other grounds 42 N E 2d 
86, 879 Ill 632—Worthey v Cleve- 
land, C, C & St L By Co.. 2E1 
Ill App 686 

Minn—^Witort v Chicago ft N W 
Ry. Co, 226 NW 984, 178 Minn 
261 

Mo—Sibert v Litchfield ft M Ry. 
Co, 169 SW2d 612—Koonse v 
Missouri Pac R Co, 18 S W 2d 
467, 822 Mo 813, certioran demed 
Missouri Pac R Co v Koonse, 
60 set 84, 280 US 582, 74 LEd 
682—^Potterfield v Terminal R 
Ass’n of St Louis, 6 SW2d 447, 
819 Mo 619, certioran denied Ter¬ 
minal R Ass'n of St Louis v 
Potterfleld, 49 SCt 20. 278 US 
616, 78 LEd 689 

Tenn —Tennessee Gent Ry Co v 
Scarbrough, 9 Tenn App 295. 

Tex—Texas ft N O R Co v Neill, 
Civ App, 97 SW2d 279, error re¬ 
fused 100 S W 2d 348, 128 Tex 680, 
certioran disnussed 68 SCt 118, 
302 US 646, 82 LEd 601, rehear¬ 
ing denied 68 S Ct 268, 802 U S 
778, 82 LEd 602—Dawson v Tex¬ 
as ft P Ry Co, Civ App, 46 SW 
2d 867, reversed on other grounds 
70 SW,2d 892, 123 Tex 191, cer- 
uoran demed Texas ft P Ry Co 
V Dawson, 66 SCt 110, 298 US 
580, 79 LEd. 677. 

39 C J p 1044 note 9. 

“Tnua moveoieiil^ 

In action by employee of terminal 

railroad for injunes sustamed while | 


engaged m moving a string of forty- 
five cars drawn by a locomotive 
across several city streets from one 
switching yard of terminal railroad 
to another to be delivered to trans¬ 
continental railroad line, evidence 
was sufficient to sustain trial court's 
findmg that such movement of cars 
was a regular “train movement" ra¬ 
ther than a switching operation, 
within meamng of the Safety Appli¬ 
ance Act requiring tzain to be 
equipped with certain per cent of 
power brakes under engineer's con¬ 
trol—^Maurice v State, 110 P2d 706, 
48 Cal App 2d 270 

49. US—Wise V Lehigh Valley R 
Co, CCANY, 48 F2d 602—Bal- 
dassarre v Pennsylvania R Co, C 
C A Ohio, 24 F2d 201—Bhoenfelt 

V Pennsylvania R Co, DCNY., 
69 FSupp 728 

Cal—^Reif V Schumacher, App, 102 
P 2d 876—^Walton v Southern Pac. 
Co, 48 P 2d 108, 8 Cal App 2d 290, 
certioran denied Southern Pac Co. 

V Walton, 66 set 308, 296 US 
647, 80 LEd 461, reheanng denied 
66 S Ct 880, 296 U S 666, 80 L Ed 
474—Lockhart v Southern Pac 
Co, 267 P 691. 91 Cal App 770 

Ga—Gay v Osteen, 192 SE 639, 66 
GaApp 224—^Mitchell v Southern 
Ry Co, 98 SE 184, 23 GaApp 195 
Ill—Gidley V. Chicago Short Line 
Ry Co, 178 NE 399, 346 Ill 123, 
certioran denied 62 SCt 411, 286 
U S 564, 76 L Ed 943—Day v Chi¬ 
cago ft N W Ry Co. 269 Ill App 
436, affirmed 188 NE 540, 354 Ill 
469. 

Md—^Rexroad v Western Maryland 
Ry. Co, 160 A 780, 162 Md 666 
Miss—Goss V Kum, 193 So 788, 187 
Miss. 679 

Mo —Clevinger v St Louis-San 
Francisco Ry Co, 109 SW2d 369, 
841 Mo 797, certioran denied 68 8 
Ct 366, 802 US 760. 82 LEd 688 
—^Rissell V St Louis-San Fran¬ 
cisco Ry Co, 81 SW2d 621, 836 
Mo 846—^Phillips V Union Termi¬ 
nal Ry Co., 40 SW2d 1046, 838 
Mo 240, certioran demed 62 S 
Ct 86, 284 US 660, 76 LEd 669 
—Sailor v. Missoun Pac R Co, 
18 SW2d 82, 822 Mo 896—Poin¬ 
dexter v Cleveland, C, C. ft St L 
Ry Co, 4 SW2d 1065, 819 Mo 
286, certioran denied 49 SCt 26, 
278 US 622, 78 LEd 648. 
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that the accident arose in interstate transportation. 

Where a railroad seeks to defeat recovery under 
the state employers* liability act after a pnma facie 
case of intra-state commerce is made by plaintiff, 
the railroad must affirmatively show that the em¬ 
ployee was engaged in interstate commerce.®® 

§ 521. -Existence of Relation of Master 

and Servant 

In a peraonai injury action baied on allegatlona of 
neglect of a duty owed by a master to hie servant, the 
plaintiff must show the existence of the relation of 
master and servant by a preponderance of the evidence 
or by substantial evidence. 

Plaintiff in a personal injury action based on al¬ 
legations of neglect of a duty owed by a master to 


his servant must show a preponderance of the 
evidence®! or by substantial evidence®® that the 
relation of master and servant existed between de¬ 
fendant and himself or the injured person, and this 
IS also true where it becomes necessary to prove the 
existence of the relation between defendant and a 
third person.®® The relation may be established not 
only by evidence of an express contract but also by 
a presentation of facts and circumstances which 
will authorize the conclusion that the relation of' 
master and servant actually existed at the time of 
the injury.®^ 

In accordance with the facts and circumstances 
of the particular case, evidence has been held to be 
sufficient®® or insufficient®® to show that the relation 


N J —^Berffer v New Tork Cent R 
Co, 166 A 444. 108 NJLaw 61 
Fa —-Colanselo v Pittsburgh & L Ei 
R Co, 9 A 2d 891, 836 Pa 490 
Tex—Wichita Falls & S R Co v 
Holbrook, 78 SW2d 988, 126 Tex 
184, certiorari denied 66 S Ct 189, 

296 US 618, 80 LEd 439—Texas 
& N O R Co V Tilley, ClvApp, 

297 SW 1063, affirmed, ComApp., 
6 S W 2d 86. certiorari denied 69 
set 86. 278 US 64,3. 78 LEd 
666—Gtaiveston, H & S A Ry Co 
V Contois, ClvApp, 279 SW. 939, 
affirmed, ComApp, 288 SW 164, 
certiorari denied 47 SCt 669, 274 
US 747. 71 LEd. 1328 

Wash—^Kidder v Marysville & A 
Ry Co, 296 P. 162, 160 Wash 471, 
affirmed 800 P 170, 160 Wash 471 
39 C J p 1044 note 8 [a] 

Out Buuked tor lutexvfeate transfer 
Proof that freight cars are marked 
for eventual transfer to another state 
does not of itself establish that 
every movement of the cars is a 
movement in interstate commerce — 
Colangelo v Pittsburgh & L. B R 
Co, 9 A 2d 891, 886 Fa 490 
6a SC—Cato V Atlanta ft C A 
L Ry Co, 162 SE 289, 164 SC 
123, certiorari demed Atlanta ft 
C A L Ry Co V Cato, 62 SCt 
200, 284 US 684, 76 LEd 577 

61. Ark —^Missouri Pac R Co v. 
Davis, 122 SW2d 646, 197 Axk 
896. 

89 C J. p 1046 note 10 
Emergenoy regulnng aaslsfeance to 
eomployee 

Plaintiff, suing for injuries sus¬ 
tained when assisting employee of 
defendant must show by a prepon¬ 
derance of the evidence that such an 
emergency had arisen as would call 
for assistance in the matter—Mis¬ 
souri Pac R Co V Davis, supra. 

62. Ky—^Nelson's Adm'x v Kitchen 
Lumber Co, 122 S.W2d 1087, 276 
Ky 8 

Presumptions and burden of proof 
see supra SS 601, 602. 


63. Ark—St Louis, I. M ft S R 
Co V De Lambert, 166 SW. 644, 
112 Ark 446 
89 C J p 1046 note 11 

54L Ark—^Booth ft Flynn v. Price, 
89 SW2d 717, 188 Ark 976, 76 
ALR 957 

Mass —^Lawson v. Royal Riding 
Stables. 26 NE2d 848, 305 Maas 
494 

Mo—^Klaber v Fidelity Bldg. Co, 
App, 19 SW2d 758 
89 0 J p 1046 note 12 
Designation by parties 

(1) Evidence of a contract stating 
that plaintiff is an independent con¬ 
tractor 18 not conclusive that no 
master-servant relationship existed 
where other evidence shows that de¬ 
fendant directed the work—^Meyer v 
Moore, 115 SW2d 1087. 196 Ark 
1114 

(2) A fortiori, such a contract l3 
not conclusive where It has been 
signed after the injury and ante¬ 
dated —Coddington V. Berry Dry 
Goods Co. 187 S.W2d 249, 199 Ark. 
1110 

66. Ala.—Central of Georgia Ry. Co 
V. Gamer, 122 So 429, 219 Ala 441 
Axk—^Bates Coal ft Minmg Co v 
Mannon, 168 S W 2d 408, 206 Ark 
216—^Kennedy v. Griffin, 112 SW 
2d 644, 196 Ark 879—^Missouri 

Pac Transp Co v Baxter, 76 S 
W2d 968, 189 Ark 1147—Central 
Coal ft Coke Co v Porter, 280 
S W 12. 170 Ark 498. 

Cal—^Daniels v. Johnson, 101 P 2d 
707, 88 Cal App 2d 619. 

Conn—^Knybel v Cramer, 29 A 2d 
676, 129 Conn 489 

Ill—^Wheeler v Chicago ft W L R. 

Co.. 108 NE 380, 267 U1 306 
Ind —^Pinnell-Dulin Lumber Co v 
Day, 18 NE2d 361, 106 Ind App 
62 

Kan —^Palmer v. Julian, 170 P 2d 818, 
161 Kan 619. 

Ky.—^U S Fidelity ft Guaranty Co 
V. AnUe, 42 SW.2d 1. 240 Ky. 248 
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Mass—^Enga v Sparks, 51 NE2d 
984, 816 Mans 120—^Eckstein v 
Scoffi. 13 NE2d 486, 299 Mass. 
673—Devlin v Newfell, 176 N.B 
647, 276 Mass 279 

Mich—Rule V Giuglio, 7 NW2d 227, 
304 Mich 73, 145 ALR 637—Bus- 
kirk V Ide. 4 NW2d 504, 802 Mich 
154 

Minn—^Borum v Minneapolis, St P. 
ft S S M Ry Co. 288 NW 4, 184 
Minn 126, affirmed 62 S Ct 612, 
286 US 447, 76 LEd 1218 
Mo —^Klaber v Fidelity Bldg Co, 
App, 19 SW2d 768 
N Y —^Keller v Equitable Life Assur 
Soc of U S, 283 NTS 841, 246 
AppDiv 666, affirmed 2 NE2d 
670, 271 N.T 611—Otway v Snare 
ft Tnest Co, 162 NTS 845, 167 
App Div. 128, appeal denied 168 
NTS 1131, 168 AppDiv 966 
Okl—^Miller v Tennis, 282 P 846^ 
140 Okl 185 

Tenn—Copeland v. Cherry, 96 SW. 

2d 1275, 20 Tenn App 122 
Tex —^Marsh v Williams, Civ App, 
154 S W 2d 201, error refused— 
Neyland v Adams, Civ App, 140 
S W 2d 233, error disimssed, judg¬ 
ment correct 

Va—^Ross v Schneider, 27 SE2d 
154. 181 Va 931-Bnnkley v. Penn- 
sylvemia R Co, 184 SE 227, 166 
Va. 84 

89 C J p 1046 note 10 [a] 

Bmploymen.t of son by fatlier 
Mass—Allen v Alien, 11 NE2d 922, 
299 Mass 89 

Knowledgs of work by plaiiitiff 
Evidence of knowledge of defend¬ 
ant's foreman that plaintiff was 
working as a helper and his approv¬ 
al thereof has been held to be suffi¬ 
cient pnma facie to «how consent of 
defendant and to establish the rela¬ 
tion of master and servant—Thom¬ 
as' Adm'x V. Ashland Fire Brick Co., 
4 SW2d 767, 228 Ky. 821. 

BBrn Ala— Bugg V. Sanders* 121 So. 
410, 219 Ala. 129. 

Aru.—Lane v. Greer, 148 P 2d 882, 
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of master and servant existed between defendant 
and plaintiff at the time of the injury; sufficients^ 
or insufiiaentSS to show that the person causing the 
mjury was a servant of defendant; or sufficients® 
or msuflficientS® to show authority of an employee 
of defendant to hire plaintiff; or the evidence has 
been held to show that two defendants were actmg 
in concert in emplojang plamtiffi®^ or to show that 
plaintiffs emplojmient was not casual employment S2 


§ 522. -Cause of Injury 

In a servant's personal injury action against the 
master, the plaintiff must show by a preponderance of 
the evidence that the injury was caused by an act or 
omission for which the employer would be responsible; 
but It IS not necessary that the plaintiff show this with 
absolute certainty. 

In a servant’s personal injury action against the 
master, plamtiff must show by a preponderance of 
the evidence,®® or by substantial evidence,64 or with 


61 Am 1—^Bristol v SCoser, 99 P 
2d 706, 55 Anz 185. 

Ark—^Armour & Co v Kice, 184 S 
W 2d 629. 199 Ark 89 
Ill.—^Davis V John R Thompson Co, 
239 IllApp 469 

Ind—Standard Oil Co of Indiana v 
AUen. 128 NB 674, 189 Ind 398 
Ry—^Nelson's Adm'x v. Kitchen 
Lumber Co. 122 SW2d 1037, 276 
Ky S—^AIcLellan v Brown, 120 S 
W2d 743. 276 Ky 80 
La-—Gray v Blgrutter, 5 LaApp 315 
Me—^Michaud v Taylor, 27 A 2d 820, 
189 Me 124 

Mass—^Devlin v Newfell, 176 NH 
647, 276 Mass 279 

Minn —Gonyea v Duluth, M & I R 
Ry Co, 19 N'W2d 384, 220 Mmn 
225. 

Miss—^Masonite Corp y Stevens, 80 
So 2d 77—Columbus & G Ry Co 
V. Robinson, 198 So 749, 189 Miss 
676—^Alabama Great Southern R 
Co V Halford, 128 So 606, 167 
Miss 685 

Okl—^Beasley v Bond, 48 P 2d 299, 
178 Okl 866—White v. McGee. 11 
P 2d 924, 157 Okl 204 
Tenn—Copeland v Cherry, 96 SW'. 

2d 1276, 20 TennApp. 122 
Tex—^B1 Paso Laundry Co v Gon¬ 
zales, CivApp, 36 S.W 2d 793, er¬ 
ror dismissed—Hu^sms v. Texas 
& H O R Co. CivApp, 17 S 
Wf 8d 848—Kirk v. Tucker, Civ 
App, 7 SW2d 118 
89 C J p 1046 note 10 [b]. 

B7. ITS—^Pittsburffh Valve Foundry 
A Construction Co ▼ Gallagher, 
CCAOhio. 82 F2d 436. 

Tex—^Houston AT C. R. Co v 
Hanks, 124 SW. 136, 68 Tex Civ 
App 298, error refused 

6& i^Tk—St Louis, I M A S R 
Co V De Lambert, 166 S W. 544, 
112 Axk 446 

89 CJ. p 1046 note 11 [a]. 

59, Mo —Gruenewald v Kaysing 
Iron Works, App, 6 SW2d 709 
Utah—^Looney v Furgis, 2 P2d 112, 
78 Utah 172 

60l NY—Mandala v Wells, 209 N. 

Y.S 86, 212 AppDlv. 870. 
Emesgenoy not sliownL 
Ark—Missouri Pac R Co v Davis, 
122 SW2d 646, 197 Ark. 896 
Mass—Coulombe v Home Coal Co, 
176 NB 681, 276 Mass 226 

6L Mo.—Whittmgton v. Westport 


Hotel Operating Co, 83 S W 2d 968, 
836 Mo 1117 

00. Cal—^Daniels v Johnson, 101 P 
2d 707, 38 Cal App 2d 619 

63. US—^Deere v Southern Pac 
Co. CCAOr, 123 F2d 438. eex^ 
tiorari denied 62 S Ct. 916, 315 
US 819, 86 LBd 1217 

Ark,—^Harmon v Momson, 147 S W 
2d 35, 201 Ark 820—^Texas Co 
V Jones. 298 SW 342. 174 Ark 
906—^Ft Smith Light A Traction 
Co V Cooper, 280 SW 990, 170 
Ark 286 

Cal —^Myers v. Southern Pac Co , 68 
F2d 387, 14 Cal App 3d 287, hear¬ 
ing denied 69 P 2d 1001, 14 Cal 
App 2d 287—CasBon v. Atchison, 
T AS F Ry Co, 6 P 2d SOd. 119 
Cal App 222 

Ill—Collins V. Kurth, 158 NB 856, 
822 Ill 260 

Ky —^Magness* Adm’x v Hutchinson, 
117 SW2d 1041, 274 Ky 226— 
Fee's Adm'x v. Mahan-Blliaon Coal 
Corporation, 48 SW2d 681, 241 
Ky 231 

Mass —^Mucha v. Northeastern 
Crushed Stone Co, 80 NB2d 870, 
807 Maas 592 

Mo —Satterlee v St Louis-San Fran¬ 
cisco Ry Co, 82 SW2d 69, 336 
Mo 948—^Bello v. Stuever, 44 SW 
2d 619—^Watkma v Bird-Sykes- 
Bunker Co, 16 8W3d 38, 322 Mo 
880 

Neb—^Ellls Y. Union Pac R. Co, 22 
NW.Sd 806, 147 Neb 18 

NT—Healy v Hrie B Co. 180 N 
EL 888, 269 NT 40, certiorari de¬ 
nied 68 set. 81, 287 US 628, 77 
LEd 645—Betzag v Gulf Oil 
Corpi 78 NTS 2d 41, 272 AppDiv 
936. 

NC—Ridge V Norfolk Southern R 
Co, 83 SB 762, 167 N.C 610, LRA 
1917B 215 

Tex—Saxon v Atchison, T. A S. F 
Ry Co, CivApp, 72 SW2d 327, 
certioran denied 65 S Ct 661, 296 
US 786, 79 LBd 1688 

64. US—^Atchison, T. A 8 F R 
Co V. Saxon, 62 S Ct 229, 284 U 
S 468, 76 LBd 897, conformed to 
Saxon V. Atchison, T A B F Ry 
Co, Tex Com App, 60 SW2d 1096 

Ark —St Loula-San Francisco Ry 
Co. V Wax»ster, 199 SW2d 948, 
210 Ark 1080—St. Louis-San Fran¬ 
cisco Ry. Co. v. Bishop, 88 SW.2d 
883, 182 Ark. 768, certiorari de¬ 
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nied 61 set 647, 288 US 854, 75 
LEd 1461 

Cal —^Weiand v Southern Pac Co , 93 
P2d 1028, 84 Cal App 2d 600, cer¬ 
tiorari denied Southern Pac Co v 
Weiand, 60 SCt 613, 309 US 670, 
84 L Bd 1016. 

Ky —Nelson's Adm’x v Kitchen 
Lumber Co, 122 SW2d 1037, 276 
Ky 8 

Mo —^Barrett v St Louis South¬ 
western Ry Co, 148 SW2d 60— 
Rowe V Missouri-Kansas-Texaa R 
Co, 100 SW2d 480, 339 Mo 1146, 
certiorari denied Missoun-Kansaa- 
Texaa R Co v Rowe, 57 S Ct 671, 
300 US 680, 81 LBd 881—Zach- 
ntz y Bt Louis-San Francisco Ry 
Co, 81 SW2d 608, 336 Mo 801, 
certioran denied 66 SCt 05, 296 
US 584, 80 LBd 413 
N D —^Kutohera v Minneapolis, St 
P A S B M Ry Co, 212 NW 
61, 64 ND 897 

Okl —Osborn v Chlckaaha Gas A 
Electric Co. 251 P. 480, 128 Okl 
198, 

Problem of zuSdeiLoy under atofentes 
In action against railroad for death 
of employee because of the alleged 
negligence of the railroad, the deci¬ 
sion of the problem of the sufficiency 
of evidence to show proximate cause 
would be. the same, whether the case 
arose under the federal or under the 
state railroad liability act—^McDer¬ 
mott V Minneapolis, NAS Ry. Co, 
283 NW 116, 204 Minn 216. 

Vlolaitla& of stabntozy duty 

(1) The Federal Employers' 
bility Act and Federal Safety Appli¬ 
ance Act contemplate proof of causal 
relation between injury and viola¬ 
tion of statutory duty substantially 
equivalent in kind and amount to 
proof required to establish proxi¬ 
mate cause in negligence cases at 
common law —Staton v Virginian 
Ry Co, 196 SB 601, 119 WVa. 668 

(2) Proof that railroad's violation 
df Federal Safety Appliance Act was 
proximate cause of employee's death 
18 sufficient without proof of other 
negligence 

Fla—Atlantic Coast Line R. Co v 
Moore, 181 So. 874, 186 Fla 486, 
modified on other grounds 186 So. 
210, 186 Fla. 486 

Tex—Chicago, R. I A G Ry Co v 
Harris, Civ App, 88 S W.8d 611, er¬ 
ror dismissed. 
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reasonable certainty^B that the injury was caused by 
an act or omission for which the employer would be 
responsible; but it is not necessary that plaintiff 
show this with absolute certainty.^® 

The causal connection need not be shown by di¬ 
rect evidence, but may be reasonably inferable from 
the circumstances of the case,®^ although in such 
case the evidence must be something more than 
merely consistent with plaintiffs theory as to how 
the accident occurred The inference drawn from 
circumstantial evidence must be a reasonable one,®® 
and, where the evidence is such that the injury may 
as reasonably be attributed to a cause which wiU 


excuse defendant as to one which will subject it to 
liability, plamtiff has failed to establish his case^® 
for the reason that recovery cannot be based on 
mere conjecture or surmise On the other hand, 
plamtiff need not negative every other conceivable 
hypothesis than the one relied on, 72 and, where the 
evidence justifies the inference that the accident 
was due to one of a number of conditions for each 
of which defendant is responsible, it is sufficient to 
warrant a recovery.^* 

If there is sufiBcient evidence that the alleged neg¬ 
ligence caused the injury, a showing that there was 
another contributing cause does not exonerate de¬ 


cs. Cal—^Bobo V Northweatem Pac 
R Co. 19 PSd 10, 129 GalApp 
373, reversed on other ffrounda 54 
set 263. 290 US. 499, 78 LBd 
462 

2de—^Lorlng v Maine Cent R. Co, 
162 A 627, 129 Me 369 
Misa—Gulf, M & N R Co V Col- 
Uns, 117 So 693, 151 Mias 240 
Mo—^Karlin v Kansas City Public 
Service Co . App , 30 S W 2d 1032 
—LiUtffen V Standard Oil Go, 287 
SW 885, 221 Mo App 773—Geh- 
bauer v J Hahn Bakery Co, App, 
286 SW 170 

Utah—Buhler v Maddison, 140 P2d 
933, 105 Utah 89 
89 C J p 1047 note 14 

ConolusLon of reosoiiAhlo minds 
Plaintiff's proof must be such that 
reasonable minds may conclude that 
defendant's negligence proximately 
caused the injury—Cain v Fort 
Worth & D C Ry Co, CCATez, 
76 F 2d 103 

M Mo —^Hasenjaeger v Mlasourl- 
Kansaa-Texas R Co. 68 S W 2d 
1083, 227 Mo App 413—^Berkbigler 
V. Scott County Milling Co, App, 
276 SW 699 

KH—^Upton V Conway Lumber Co, 
128 A 802, 81 NH. 489 

OMSiber liksUhood 

In action against employer for In¬ 
juries, employee is required to show 
•only a greater likelihood that his 
injuries came from an act for which 
the employer was responsible than 
from a cause for which it was not 
responsible—^Roberts v Frank’s Inc., 
AB NB2d 427, 814 Maas 42. 

•67. Ark—St Louia-San Francisco 
Ry Co V Bishop, 88 SW2d 883, 
182 Ark 768, oertioran denied 61 
set 647, 288 US 864, 76 LBd. 
1461 

Cal—Showalter v Western Pac R 
Co, 106 P2d 896, 16 Cal 2d 460 
Ill—O'Brien v Chicago & N W Ry 
Co, 68 NB 2d 688, 829 Ill App 882 
—^Norkavich v. Atchison, T & S F 
R. Co, 268 Ill App 1, certiorari 
denied Atchison, T. & S. F. R. Co 


V Norkevich, 62 SCt 497, 286 US 
644, 76 LBd 1282 

Ky—^Wilder's Adm’r v Southern 
Mining Co, 96 SW2d 486, 265 Ky 
219—^Fee'a Adm'x v Mahan-Blli- 
aon Goal Corporation. 43 SW2d 
681, 241 Ky 231 

Mo —Brainard v Missouri Pac R 
Co. 6 SW2d 16. 319 Mo 890 
Neb—^Riley v Cudahy Packing Co., 
117 NW 766, 82 Neb 819 
Nev —Southern Pac Co v Huyck, 
128 P2d 849, 61 Nev 866 
Okl—Oklahoma Gas & Electric Co 

V Ollphant. 46 P 2d 1077, 172 Okl 
636 

Pa—^Keough v Markus, 178 A 768, 
114 Pa Super 80 

Ya—Atlantic Coast Line R Co v 
Newton. 87 S B 618, 118 Ya 222 
Wash —Thomas v Inland Motor 
Freight 68 P2d 608. 190 Wash 
428 

39 CJ p 994 note 48, p 1044 note 
6 [a], p 1049 note 16 

68. Minn—Schendel v. Chicago, M 
& St P Ry. Co., 206 N.W 436, 166 
Minn 228 

39 C J p 1060 note 16 

60. Cal—Sherman v. Southern Pac 
Co, 93 P 2d 812, 34 Cal App 2d 490, 
oertioran demed Southern Pac Co 

V Sherman. 60 S Ct 610, 809 US 
669, 84 LBd 1015 

m US—^Bonner v Texas Co, C 
C A Tex, 69 F 2d 291—Readmg Co 

V Boyer, CCAPa, 6 F2d 186 
N D —Eutchera v Minneapohs, St 

P 4k S S M Ry Co, 212 NW 61, 
64 ND 897 

Tenn —^Louisville 4k N R Co. v. 

Jackson, 8 Tenn App 463 
Tex—Tye v. Henwood, Civ App, 158 
SW2d 184, error refused—^Em¬ 
mons V. Texas 4k P Ry Co, Civ 
App, 149 SW.2d 167, error dis¬ 
missed, judgment correct—^Texas 
4k N O R Co V Warden, Civ App, 
107 SW2d 461, error dismissed 
Wash—Gardner v Seymour, 180 P 
2d 664. 27 Wash 2d 802 
39 CJ p 1061 note 17 

7L CaL—Showalter v Western Pac 
R. Co. 106 P 2d 896, 16 Cal 2d 460 
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—Weiand v. Southern Pac Co, 98 
P2d 102S, 84 Cal App 2d 500, cer¬ 
tiorari denied Southern Pac Co. v 
Weiand, 60 SCt 613, 309 US 670, 
84 LBd 1016 

Ill—^Nardoni v Chicago 4k B I Ry 
Co. 261 Ill App 339 
Ky—Johnson’s Adm'r v. Harlan 
Ridgeway Crown Minmg Co., 146 S. 
W 2d 89, 284 Ky 463 
Minn—^Fredrickson v Arrowhead Co¬ 
op Creamery Ass'n, 277 NW. 846, 
202 Minn 12—O'Connor v Pills- 
bury Flour Mills Co., 267 N.W 507, 
197 Minn 684 

Mo—^David V Missouri Pac. R Co, 
41 SW2d 179, 828 Mo 487, re¬ 
versed on other grounds 62 SCt 
242, 284 US 460, 76 LBd 899— 
Brainard v Miesourl Pac R Co, 
6 SW2d 16, 319 Mo 890—Karlin 
V Kansas City Pubhc Service Co, 
App. 30 SW2d 1082 
Wash—Gardner v Seymour. 180 P. 

2d 664, 27 Wash 2d 802 
WVa—Staton v. Yirgiman Ry Co, 
196 SB 601, 119 WVa 668 
89 C J p 1061 note 18. 

72. Mass —^Mucha v. Northeastern 
Crushed Stone Co, 80 NB2d 870, 
807 Mass 692. 

Mo—Kenyon v St Joseph Ry, 
Light, Heat 4k Power Co, 298 S W 
246, 221 Mo App 1014 
N.H—Upton V Conway Lumber Co., 
128 A 802, 81 NH 489 
89 CJ. p 1062 note 19 

73. NH—^Hussey v Boston 4k M 
R. R., 188 A 9, 82 NH 286 

39 CJ p 994 note 48, p 1052 note 20 

Failure of defeotive appOlaiLoe 
Where there was a fkllure of one 
or the other of two appliances, and 
one of them was known to be defec¬ 
tive, It was held that there was 
ground for the Jury to draw an m- 
ference that it was probably the de¬ 
fective appliance that fkiled, and 
caused the accident. 

S C —^Eeys v. Wlnnsboro Granite Co, 
61 S B 549. 72 S.C. 97 
Tex—^Yellow Pine Paper Mill Ca T. 
Lyons, Civ.App, 169 SW 909. 
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fendant from liability;*^* but where it appears that 
an independent responsible agen^ intervened, and 
was the sole cause of the injury, plaintiff is not en¬ 
titled to a recovery, and likewise, where the em¬ 
ployee by his independent conduct between the time 
of the employer's negligence and the injury places 
himself in a place of danger, defendant is not liable 
for the ensuing injury*^* unless the intervenmg con¬ 
duct is the normal response to the stimulus of a 


situation created by the employer's ncgligence.'^^ 

In accordance with the facts and circumstances 
of the particular case, evidence has been held to be 
sufficient to show that the injury to the employee 
resulted from the negligent act or omission of the 
employer or from a cause for which the employer 
would be liable,78 such as from defective or danger¬ 
ous appliances in general,?^ an unsafe or unhealth¬ 
ful place of employment in general, so negligent op- 


74. Ind—Central Indiana Ry Co. v , 
MitoheU, 199 N.SS 439. 102 IndApp'j 
121 ! 

89 CJ p 1058 note 21 

76. Mich—^Kurtz v Detroit, T As I 
R Co. 218 NW 169, 888 Mich. 
289, certiorari denied 48 SGt. 81, 
276 US. 686, 72 LEd 412. 

Minn —Keaich v Oliver Iron Min¬ 
ins Co, 246 NW 672, 188 Minn 
173 

Or—Leavitt v Stamp, 293 P. 414, 
134 Or. 191. 

8 C —Johnston v Atlantic Coast 
Line R Co, 190 SB 469. 183 SC 
126—^Lewis V Seaboard Air Line 
Ry Go. 166 SB 134. 167 SC 204 

89 OJ p 1063 note 22 

78- Wis—Central Wisconsin Trust 
Co. V Chicago & N. W R Co., 287 
NW 699. 232 Wis 536. 

Contributory negligence see Infra 8 
627 

77- Wis—Central Wisconsin Trust 
Co V. Chicago & N W R. Co, 
supra. 

78. US—^Union Pac. R Co v De 
Vaney, CCA Cal, 162 F 2d 24— 
Murphy v Lehigh Val R Co, C 
C A N T, 168 F 2d 481—Boston & M 
R R V. Cabana, CCA Mass. 148 
F.2d 160, certiorari denied 66 S Ct. 
1414, 825 US 878, 89 LBd 1991— 
Thunberg v Panama R. Co, C C.A 
NY, 189 F2d 667 

Ark,—^Missouri Pac R Go. v. Brown, 
116 SW.2d 1088, 196 Ark. 1060— 
Ward Furniture Mfg Co. v 
Mounce, 81 SW2d 681, 182 Ark 
880—Natural Gas & Fuel Corpora¬ 
tion V. Alotto. 11 SW8d 769, 178 
Ark 461—Sincleur Oil & Qaa Co. 
V Langley, 298 SW 1016, 178 Ark. 
956 

Ga—Southern Ry. Co v. Heaton, 6 
SB 2d 889. 61 GkiApp 886—West¬ 
ern & A R R V. Roberson, 162 
SB 842, 44 GaApp 786 

Ill—Rost V F H Noble A Co, 147 
NB 268, 816 Ill 367 

Mass—^Wood v Canadian Imperial 
Dry. 6 NB2d 8, 296 Mass 80— 
McPhail V Boston & M R R, 181 
N B 739, 280 Mass 118 

Minn—Rosa v Duluth, M 4b I R 
Ry Co. 290 NW 566, 207 Minn 
167, followed in 291 NW. 610, 207 
Minn 648, certiorari denied Duluth, 
M & I R Co V Ross, 61 B Ct 9. 
311 U.S 66S, 88 LBd. 420-^ack-| 


son V Chicago Great Western Ry 
Co. 206 NW 689, 166 Minn 68 
Miss —^McLemore A McArthur v 
Rogers, 162 So 883, 169 Miss 660 
Mo—Cech V Mallinckrodt Chemical 
Co. 20 SW2d 609. 823 Mo 601— 
BEasenJaeger v. Missourl-BIansas- 
Texas R Co, 53 SW 2d 1083, 227 
MoApp 413—Coy v Dean, 4 SW 
2d 836, 222 MoApp 67—Tabor v 
Kansas City Bolt A Nut Co, App, 
274 SW 911—McNairy v Pulitzer 
Pub Co, App , 274 8 W 849—Stuba 
V American Car A Foundry Co, 
App, 270 SW 146 
Neb—Thornton v Davis, 204 NW 
69, 118 Neb 529 

Nev —Southern Pac Co v Huyck, 
128 P 2d 849. 61 Nev 365 
NJ—DufCy T Bates. 108 A 248, 91 
NJLaw 248 

Okl—Chicago, R I 4b P Ry Co v. 
Hurst, 263 P 118, 129 Okl 1— 
Schall V Daugherty, 239 P. 922, 112 
Okl 124, certiorari denied 46 S Ct 
208, 270 US 642, 70 LBd 776 
Tex—^McMillan v Gage, Civ App, 
166 SW2d 764, error refused— 
Missoun-Eansas-Texas R Co of 
Texas v McKinney, Civ App, 126 
S W 2d 789, affirmed Missouri, K 4b 
T R Co of Texas v McKinney, 
146 SW.2d 1081, 136 Tex 76— 
City of Wichita Falls v Lewis, 
GivApp, 68 SW2d 888, error dis¬ 
missed—^Morton Salt Co v Wells, 
Civ App. 36 SW2d 464, affirmed 
70 SW.2d 409, 128 Tex 151—St 
Louis Southwestern By Co v. Gil- 
lenwater, GivApp, 284 SW. 268, 
affirmed St Louis Southwestern 
Ry Co of Texas v Gillenwater, 
Com App , 294 S.W 193—Galveston, 
H 4b 6. A Ry Go V Ford, Civ 
App, 276 SW 468—^Fbrt Worth 4b 
D. C Ry. Co V Stovall, Clv.App, 
272 SW 694, certiorari denied 46 
set. 866, 270 US 660, 70 L.Bd 
786 

Wash—EEelly v. The Vogues 168 P 
2d 277, 21 Wa8h.2d 785 
39 C J. p 1049 note 16 [b] 

MlBre p opsB im . t ni t i OB i when applying for 
•mploymsut 

Evidence that switchman was ex¬ 
amined by railroad’s physician before 
commencing work, had been working 
four years for railroad when injured, 
and was an experienced, agile man 
who did his work without complaint, 
warranted finding that there was no 
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causal connection between switch¬ 
man’s injury and his false represen¬ 
tation as to age when applying for 
employment which would preclude 
recovery under Employers’ Liability 
Act for injuries—^Newkirk v Los 
Angeles Junction Ry. Co, 131 P2d 
685, 21 Cal 2d 308 

Xnjary held not result of nnavoldU 
able aoddent 

Tex—Cisco 4b N. B Ry Co v Vil- 
laneuva, Civ App, 270 SW 676. 

79i Aik—^Missouri Pac R Co v. 
Bryant, 128 SW2d 268, 198 Ark 
198—Kennedy v Giiffln, 112 SW 
2d 644, 196 Ark 879—McBachm 4b 
McBachm Const Co v Burks, 75 
SW2d 794, 189 Ark 947—Missouri 
Pac R Co V Hendnx, 277 SW 
837, 169 Ark 825, certiorari denied 
46 set. 861, 270 US 661, 70 LEd 
781 

Ky—R B Tyler Co v Cantrell, 187 
S W 2d 401, 281 Ky 718. 

La—^Melton v Fraenng Brokerage 
Co, App, 81 So 3d 884 
Mo—Sbey v Central Coal 4b Coke 
Co, 21 SW2d 772, 828 Mo. 1068 
—^Lally V Moms, App, 26 SW2d 
62—Jaycrest v St Louis Screw 
Co, App, 6 SW2d 1015 
NH—Stanton v Morrison Mills, 47 
A 2d 113, 94 NH 92—Bill y New 
England Cities Ice Co, 10 A 2d 662, 
90 N.H 468—^Norton v Atlantic 
Gypsum Products Co, 148 A 469, 
83 NH 407 

Tex—^Henwood v. Neal, Civ App, 198 
SW2d 125. 

Va.—^Aronovitch v Ayres, 198 S.E 
624, 169 Va. 308 

Wash —Thomas v Inlcuid Motor 
Freight, 68 P2d 608, 190 Wash 
428 

Wia—Koehler v Thiensville State 
Bank, 14 NW2d 16, 245 Wis 281. 

sa us —^Boal V Electric Storage 
Battery Co, CCA.PeL, 98 F2d 815 
—^Parnell v Southern Kraft Cor¬ 
poration, DC Miss, 5 FSupp 189, 
affirmed, C CLA, Southern Kraft Co. 

V Parnell. 66 r.2d 785 

Anz—Atchison, T 4b S F Ry Co 

V Gutierrez, 249 P 66, 80 Anz 491 
Ark—Safeway Stores v Phelps, 146 

SW2d 837, 201 Ark 495 
Fla—^Tampa Electric Co v. Hardy^ 
190 So 478, tS9 Fla 142 
lU—O’Bnen v Chicago 4b N. W. Ry 
Co., 68 NE2d 688, 829 UlJbpp 282 
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eration or maintenance of machinery,*! defects m or from improper rules, orders, methods of work or 
railroad cars or locomotives,** defects m, or oh- operations for which the employer would be liable ** 
stnictions on or near, railroad tracks or roadbeds,** On the other hand, where the circumstances show 


—^McGehee v Geo S Mepham & 
Co , 279 Ill App 116—^Montafrne v 
Bell«ville Enameling & Stamping 
Co , 249 Ill App 667—Jannuach v 
Weber Bros Metal Worka* 249 Ill 
App 1 

Me—^Kimball r Clark, 177 A 188, 
138 Me 263 

Mass —Reidy v Crompton & 

Knowles Loom Woiks, 60 NE2d 
689, 818 Mass 186 

Mich—Olchefsky v Mercier, Bryant, 
Larkina Bnck Co, 216 NW 817, 
•240 Mich 536 

Miss —^Tazoo & M V R Co v Smith, 
117 So 339, 160 Miss 882 
Mo —Koehler v Wells, 20 S W 2d 31, 
328 Mo 892—Klaber v Fidelity 
Bids Co , App . 19 S W 2d 768 
Nev —Pershms Quicksilver Co v 
Thiers, 162 F 2d 432, 62 Nev 882 
N H —^Kruger v Exeter Mfg Co, 149 
A 872, 84 NH 290 
NY—Cornell v J. J Newberry Co, 
299 NYS 30, 252 AppDlv 817, 
affirmed 18 NE2d 477, 277 NY. 
668 

NC—HUl V Moseley, 17 S E 2d 676, 
220 NC 486 

Pa.—^Baumgartner v Pennsylvania 
R. Co, 140 A 622, 292 Pa 106 
Tex—^B1 Paso Electric Co v Grega- 
ton, Civ App, 170 SW3d 616— 
Wichita Falls & S R Co v Wade. 
Civ App, 67 SW2d 882, error re¬ 
fused 

81. Cal—^LewiB v Curran, 62 P2d 
800, 17 Cal App 689 
NH—^Boucher v Namasket Co. 17 
A.2d 98, 91 NH 216—Chatman v 
Maine Cent R R, 167 A 669, 86 
NH 817 

Tex.—^Beaumont, S L & W Ry Co 
V Schmidt, 72 S W 2d 899, 128 Tex 
680 

asi US—^Eglsaer ▼ Scandrett, CC 
AWls, 161 P2d 662—Pitcairn ▼. 
Perry, CCAMo, 122 F2d 881, oer- 
tloran denied 62 S Ct 414, 814 U. 
S 697, 86 LEd 667—Fort Street 
Union Depot Co. v Hlllen, CCA 
Mich, 119 F2d 807, certiorari do¬ 
med 62 set 82, 814 U.S 642, 86 
L Ed. 616—Sullivan v Aliquippa ds 
a R Co, DCPa, 67 FSupp 868 
Ala.—^Atlantic Coast Line R Co v 
Wetherlngton, 16 So 2d 720, 246 
Ala. 318 

Ark —St Louis-San Francisco Ry 
Co Y Bishop, 83 SW2d 888, 182 
Ark. 768, certiorari denied 61 S Ct. 
647, 288 US 864, 76 LEd 1461 
Ill—O'Bnen v Chicago & N W Ry 
Co., 68 N E 2d 688, 829 Ill App. 882 
Ind—Chicago, I & L Ry Co v 
Stierwalt, 163 NE 807, 87 Ind App 
478, certiorari denied 49 SCt. 82, 
278 U.S 638. 78 L.Ed 661 
Mo—Colwell Y. St. Louia-San Fran¬ 


cisco Ry Co, 78 S W 2d 222, 336 
Mo 494 

NH—^Watkins y Boston & M R R, 
138 A 316, 88 NH 10 

Tex—Chicago, R. 1 & G Ry Co v 
Hama, Civ App. 28 SW2d 611, 
error dismissed—^Texaa & P Rv 
Co V Baldwin, Civ App, 25 S W. 
2d 969, affirmed. Com App, 41 SW 
2d 909, certiorari denied 53 S Ct 
11, 287 US 806, 77 LEd 627— 
International & G N R Co v 
Finger, Civ App , 16 S W 2d 132, 
error dismissed 

83. US —Chicago Great Western 
Rv Co Y Peeler. CCA Minn, 140 
F 2d 865—^Thomson y Boles, CCA 
Minn, 123 F 2d 487, certiorari de¬ 
nied 62 set 682. 316 US 804, 86 
LEd 1204—Chicago. St P. M & 
O Ry Co Y Kulp, CCA PImn. 
102 F2d 852, 188 ALR 1445, cer¬ 
tiorari denied 69 SCt 1032, 307 U 
a 636, 88 LEd 1518—Chicago, St 
P, M & O Ry Co Y Henkel. CC 
A Minn, 62 F2d 318, oertioran de¬ 
nied 52 set 200, 284 US 683, 76 
LEd 676, and certified questions 
answered Henkel y Chicago, St P, 
M & O Ry Co, 62 set 223. 284 
us 444, 76 LEd 386 

NC—^Batton v Atlantic Coast Line 
R Co, 198 SE 674, 212 NC 266, 
certiorari denied Atlantic Coast 
Line R Co Y Batton, 58 SCt 760, 
803 US 651, 82 LEd 1112 

S C —^Tvner v Atlantic Coast Line 
R Co. 146 SE 668, 149 S C 89 

Tex—^Davia y Preston, 16 SW2d 
117, 118 Tex 80S, certiorari dis¬ 
missed 60 set 171, 280 US 406, 
74 LEd 614, corrected. Com App, 
85 S W 2d 408—^MiBBOurl-ECansaa- 
Texas R Co of Texas y Bamaby, 
Civ App, 167 SW2d 285, error re¬ 
fused 

84. US —^Thompson y. Camp, CC.A 
Tenn, 168 F 2d 896—^Eldwards v 
Baltimore & O R Co, CCAIll, 
181 F.2d 866—Luhon y Pennsyl- 
Yania R Co. 131 F2d 827 

Ark—Hill Y Hardy, U7 SW2d 494, 
208 Ark. 79—Chicago, R I & P. 
Ry Co Y Manus, 100 SW2d 268, 
193 Ark 897—Newark Gravel Co 
Y Barber. 18 S W 2d 881, 179 Ark. 
799 

Cal.—Gh-ay y Southern Pac Co, 145 
P2d 561, 28 Cal 2d 682—Showal- 
ter Y Western Pac R Co, 106 P 
3d 896, 16 Cal 2d 460—Reif y. 

Schumacker, 99 P2d 698, reheard 
102 P 2d 876—Weiand v Southern 
Pac Co, 98 P2d 1028, 84 Cal,App 
2d 600, certiorari denied Southern 
Pac. Co. Y Weiand, 60 SCt 618, 
809 US. 670, 84 LEd 1016 

Ga—Southern Ry Co v Blanton, 10 
SE2d 480. 68 GaApp. 98—Atlantic 
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Coast Line R Co v McDonald, 179 
SE. 185, 50 GaApp 836, certiorari 
denied 66 S Ct. 148, 296 U S 621. 80 
LEd 441 

Ill—^Halloran y Chicago & N W 
Ry Co. 63 NE2d 670, 327 Ill App 
217 

Ind—Southern Ry Co v Wilkins, 
178 NE 154, 95 Ind App 130, cer¬ 
tiorari denied 68 S Ct 85, 287 U 
S 636. 77 LEd 560 
Mo—^Dodd v Mis sour i-Kanaaa-Texas 
R Co, 193 SW2d 905, 854 Mo 
1205—Smith v Thompson, 161 S 
W2d 282, 349 Mo 896—Brainard 
Y Missouri Pac R Co, 5 S W 2d 
16, 819 Mo 890—^Vaccaro y City 
of St Louis, App, 123 SW2d 230 
NJ—Jurezyk y Lehigh Valley R 
Co, 156 A 778. 9 N J Misc 1028 
N Y —Rizzo Y Murray, 10 N Y S 2d 
92, 256 AppDiv 956, affirmed 26 
NE2d 806, 282 NY 670 
NC—^Batton y Atlantic Coast Line 
R Co. 198 SE 674, 212 NC 266, 
certiorari denied Atlantic Coast 
Line R Co Y Batton, 58 S Ct 760, 
808 US 651. 82 LEd 1112—Win- 
free Y Seaboard Air Line Ry Co, 
365 SE 259, 199 NC 690 
Ohio —Tamplin v Pennsylvania R 
Co , App , 61 N E 3d 786 
Or—Peluck y Pacific Machine ft 
Blacksmith Co, 298 P 417, 184 Or 
171 

S C —Gillis Y Atlantic Coast Line R 
Co, 179 SE 62, 175 SC 228, cer¬ 
tiorari denied Atlantic Coast Line 
R Co Y Gillis, 55 S Ct 546, 294 U 
S 718, 79 LEd 1251 
Tenn—Kurn y Weaver, 161 SW2d 
1006, 2'5 Tenn App 656—Nashville, 
C ft St L Ry V Hines, 94 S W. 
2d 397, 20 Tenn App 1 
Tex—^McMillan v Gage, Civ. App, 
165 S W 2d 754, error refused— 
Texas ft N O R Co y Neill, CiY 
App, 97 SW2d 279, error refused 
100 SW.2d 848, 128 Tex 680, cer¬ 
tiorari dismissed 58 SCt 118, 302 
U S 646, 82 L Ed. 501. rehearing 
denied 68 SCt 268, 802 US. 778, 
82 LEd 602—Southern Pac Co y 
Clayton, CivApp, 81 S.W 2d 788, 
error refused Certiorari denied 66 
S.Ct. 166, 296 U S 631, 80 L.Ed 448 
—Southern Pac Co y McKlnleyir 
CiY App., 80 S W 2d 1009, error dis¬ 
missed Certiorari denied 66 SCt. 
164, 296 US 681, 80 LEd. 448— 
Texas ft P. Ry Co y Baldwin, 
CiY.App., 26 SW2d 969, affirmed. 
Com App, 44 S.W2d 909, certiorari 
denied 68 S.Ct 11, 287 U S. 606. 77 
LEd 627—St Louis Southwestern 
Ry Co of Texas y Smlthhart, 
CiY App, 9 S W 2d 146—^Texas ft N 
O R Co. Y Tilley, Civ.App, 297 
SW. 1068, affirmed, Com.Aj>p, 6 
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nothing as to the real cause of the injury, there is 
a failure of proof and under the facts and cir¬ 
cumstances evidence has been held to be msufficient 
to shovr that the injury to the employee resulted 
from the negligent act or omission of the employ¬ 
er or from a cause for which the employer would be 


liable,such as from defective or dangerous appli¬ 
ances in general,87 an unsafe or unhealthful place 
of employment in general,88 defects in railroad cars 
or locomotives,89 defects in, or obstructions on or 
near, railroad tracks or roadbeds,80 or from im¬ 
proper rules, orders, methods of work or operations 


5 W 2d 86, certiorari denied 49 S 
Gt 86, 278 US 642, 73 I. Ed S66 
—^Fort Worth & D C Ry Co v 
Weetrup, CivApp, 278 SW 490, 
affirmed 285 SW 1063 

WiB —^Lehner v. Chicago, M, St P 

6 P R Co, 236 N W 672, 204 Wia 
658 

86. Ky —^Royal Collienee Co v. 
Welle. 276 SW 616, 210 Ey 600. 

39 C J p 1047 note 18 

86. US —Bobo V. Northweatem 
Pac R Co. Cal, 64 set 263, 290 
US. 499, 78 LEd 462—Aqua Sya- 
tem V Kodakoaki. CCA Canal 
Zone, 88 F2d 395 

Ark—^Texaa Co v Jones, 298 SW. 
842, 174 Ark 905. 

Ill—Collins V Kurth, 163 NE 855, 
322 Ill 260 

Ky—^Dean Branch Goal Co v. Col¬ 
lins. 132 SW2d 310. 280 Ky 1— 
Gunn Coal Mining- Co v Wilson, 
126 SW2d 774, 277 Ky 8 

La—Powell v Louisiana & A Ry 
Co, App, 162 So 871 

Mass—^Keller v New Tork N H. & 
H R. R, 152 NE 886, 266 Mass 
626. 

Mo—Watkins v Bird-Sykes-Bunker 
Co, 16 SW2d 38. 322 Mo 830— 
Karlin v Kansas City Puolic Serv¬ 
ice Co, App, 30 SW2d 1032 

Okl—Abdo V Mullen, 44 P 2d 102, 
173 Okl M4—Osborn v Chickasha 
Gas & Electric Co, 261 P. 480. 123 
Okl 198 

Or—^Leavitt v Stamp, 298 P. 414, 
134 Or 191. 

Pa.—^Dawson v Reading Co, 142 A 
296, 293 Pa. 801, certiorari denied 
49 S.Ct 28. 278 US. 628, 78 LEd 
647. 

Tenn—Banks v Southern Potteries, 
App. 204 S.W2d 882—^Louisville 
ft N R Co V. Jackson, 8 Tenn 
App 463. 

Tex—^Texas & N O. R Co. v War¬ 
den. 78 S.W2d 164, 126 Tex 193 
—Cate V Orfle Gasoline Production 
Co, CivApp, 78 SW2d 635, error 
refused—^Hu^ins v Kansas City, 
M ft O R Co, CivApp, 2 SW 
2d 958, error refused—^Texaa ft N 
O. R Co V. Smith, CivApp, 286 
SW 913 

Utah—Cotelini v Kearns, 11 P2d 
817, 79 Utah 470 

Va—^Norfolk Southern R Co v. 
Mabe, 182 SE 692, 146 Va 818 

Wash—Gardner v Seymour, 180 P 
2d 664, 27 Wash 2d 802 

89 CJ p 1047 notes 13 [a], 14 [a], 
p 1061 notes 17 [a], 18 [a]. 


Beoovery barred by Uxsltatioiis 
In common-law action by employee 
against employer for injuries to 
lungs resulting from exposure to 
fumes of chromic acid solution, 
where employee suffered Injuries 
from the fumes, recovery for which 
was barred by the statute of llmitar 
tiona, evidence failed to show any 
subsequent injury independent of 
previous injury approximately caus¬ 
ing hemorrhages in lungs so as to 
authorize recovery —Shoemaker v 
Electric Auto-Lite Co, 41 N E 2d 438, 
69 Ohio App 169 

87. US —Dobbyn v Boat Repairing 
Corporation, CCANJ, 26 F 2d 
283 

Ark—^Harmon v Morrison, 147 SW 
2d 86, 201 Ark 820—^Marathon Oil 
Co V Sowell, 88 SW2d 82, 191 
Ark 865 

Ga—^Alford v Zeigler, 23 S E 2d 474, 
68 GaApp. 627 

Ky—^Nixon v Raymond City Coal ft 
Transportation Co , 134 S W 2d 633, 
280 Ky 748—^Hooks v. Cornett 
Lewis Coal Go, 86 S W 2d 697, 260 
Ky 778 

Mont —Morelli v Great Northern 
Ry. Co, 300 P. 210, 89 Mont 608 
N Y —^De Gaetano v Merritt ft Chap¬ 
man Derrick ft Wrecking Co, 219 
NTS 689, 219 AppDiv 242, af¬ 
firmed 161 NE 188, 247 NY 674 
Or.—Abbott V Portland Trust & 
Savings Bank, 86 P 2d 962, 160 Or. 
699 

Tex—Railway Express Agency v. 
Robinson. CivApp, 162 SW2d 984, 
error refused—^Page v Schlortt, 
CivApp., 89 SW2d 249 

Ihjuy apart from use of appllanoe 
Fact that decedent was compelled 
because of defective appliance to do 
something he would not have other¬ 
wise done, and while so doing was 
mjured by something apart from use 
of appliance, * does not of Itself es¬ 
tablish such causal connection — 
Schendel v Chicago, M ft St P. Ry 
Co, 206 NW 486, 166 Minn 223 

88. U.S —^Holliday v. Fulton Band 
Mill, CCAMiss, 148 F 2d 1006— 
Murray v Carleton, DC Me, 83 F 
2d 966 

Minn —^Larson v. Great Northern Ry 
Co, 208 NW 67, 162 Minn 419 
Nev —^Provenzano v. Long, 183 P 2d 
639 

NH—Ducas v International Cotton 
Mills, 130 A. 166, 81 N.H 643 
NT—^Bennett v Village of Wolcott, 
29 NTS 2d 366, 177 Misc. 768, af- 
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Armed 88 NTSad 898, 868 App. 
Div 932 

N C —Gibson v Steele's Mills. 180 S. 

E 617, 190 NC 760 
89 C J p 1068 note 24 [a]. 

Pzlxiia fame showing 
Ky—Southern Mining Co ▼ Law- 
son. 131 SW2d 831, 279 Ky 669— 
Auto Livery Co v Stone. 86 SW 
2d 849, 287 Ky 686—^Furnace Coal 
Mining Co v Perry, 287 SW 918, 
216 Ky 362—Steele Coal Co v 
Vanover, 272 SW 418, 209 Ky. 
148 

La-—Clark v Southern Kraft Corpo¬ 
ration, App, 11 So 2d 17 
Minn —O’Connor v Pillsbury Flour 
Mills Co, 267 NW 607, 197 Minn. 
684 

Mo—Swab V Smith Bros, 6 S.W 
2d 56, 222 Mo App 872 
Neb—Smith v Morton Motor Co, 16 
NW2d 848, 145 Neb 396 
NY.—Cornell v J J Newberry Co, 
294 NTS 164, 260 App Div 816 
ND—Olson V. Great Northern Ry 
Co. 219 NW 209, 66 ND 690 
Okl—^Highway Const Co v. Shue, 
49 P 2d 208, 173 Okl 456 
Tenn—^Brown v. Tennessee Consol 
Coal Co, 88 S W.2d 668. 19 Tenn 
App 128 

Tex —^Railway Express Agency v 
Robinson, CivApp, 163 SW2d 984, 
error refused 

89. US —Chicago Great Western R 
Co. V Rambo, Minn, 66 S Ct 693, 
298 US 99, 80 LEd 1066, rehear¬ 
ing denied 66 S Gt 945, 298 U S 
692, 80 LEd 1409, conformed to 
Rambo v. Chicago, Great Western 
R Co, 268 NW 199, 197 Minn 652 
—Central Vermont Ry Co v Per¬ 
ry. C C AN.H. 10 F 2d 132 
Mmn.—^Robertson v Chicago, R I 
ft P. Ry Co, 225 NW 160. 177 
Minn 808—^Larsen v. Northern 
Pac Ry. Co. 220 NW. 169, 175 
Mmn 1 

Mies.—Gulf M ft N R Co v Mad¬ 
den, 200 So 119, 190 Mibb 874 
N Y —^Buschalewski v. New York 
Cent. R Co. 178 NTS 606, 106 
Miac 641 

Okl —^Pryor v Chicago, R L & P. Ry. 

Co, 39 P2d 663, 170 Okl 168. 

Pa.—Casaeday v Baltimore ft O R 
Co., 22 A 2d 663. 348 Pa. 842 
WVa—Staton v Virginian Ry Co, 
196 SE 601, 119 WVa 668 

9a US—Atchison, T ft S F Ry. 
Co. V. Saxon, Tex . 52 B Ct. 229, 284 
U S 468. 76 L Ed 397, conformed 
to Saxon v Atchison, T ft S F. 
Ry. Co, Com.App, 60 S.W2d 1096 



67 C.J.S 


JiASTER AND SERVANT 


§ 521 


for which the employer would be liable.*^ 

§ 523. -Action of Servant witliin Scope 

of Employment 

In an action by a servant against his master to 
recover for personal Injuries, the plaintiff must show 
by a preponderance of evidence that at the time of the 
accident he was acting within the scope of his employ¬ 
ment, but this he may do by adducing evidence from 
which such fact may be inferred. 

In order that plaintiff may recover for injury 
sustained by reason of defendant’s negligence, he 
must show by a preponderance of evidence that 
at the time of the accident he was acting within the 
scope of his employment,^2 but this he may do by 
adducing evidence from which such fact may be in¬ 
ferred 

§ 524. —— Negligence of Master 

a. In general 


b Knowledge by master of defect or 
danger 

c Appliances or places of work 

d Rules, orders, and acts or omissions in 
method of work 

e. Employment of incompetent or vicious 

servant 

f. Insufficiency of force for work 

g. Failure to instruct or warn servant 

& In General 

In an action by a aorvant against the master to 
recover for pereonal injurlee, the plaintiff must shov^ 
negligence of tha maeter by a preponderance of evi¬ 
dence; but he need not prove negligence beyond a rea- 
aonable doubt. 

In an action by a servant against the master to 
recover for personal injuries, plaintiff must show 
negligence of the master by a preponderance of 
evidence,^^ or, according to other decisions on 


^-Chicaso. M & St P Ry Co v 
Coogan, Minn, 46 S Ct 664, 271 IT 
S 472, 70 LBd 1041—New York 
Cent R Co v. Devine, C C A N Y, 
23 F2d 688 

Ind—^Pennaylyanla R Co v John- 
Bon, 169 NB 868, 91 IndApp 412 

Ky—^Louisville ft N R Co v Chap¬ 
man’s Adm’z, 190 SW2d 642, 800 
Ky 836 

Mo —^Hkmllton v St Louis-San 
Francisco Ry. Co, 800 SW 787, 
818 Mo 128 

Pa—Casseday y. Baltimore ft O R 
Co, 22 A 2d 668, 843 Pa 342 

8 C —Governor y Atlantic Coast 
Line R Co, 161 S E 229, 164 S C 
118. 

Tex—Texas ft N O R Co y War^ 
den, ClyApp, 107 SW2d 461, error 
dismissed 

01. US—Atchison, T. ft S F Ry 
Co y Toops. Tex, 60 SCt 281. 281 
US 351, 74 LEd 896. 

Ala—Mobile ft O R Co y Williams, 
129 So. 60, 221 Ala 402 

Ark —St Louis-San Francisco Ry 
Co y. Ward, 124 S.W.2d 976, 197 
Ark 520—St. Loois-San Francisco 
Ry Co y. Smith, 19 SW2d 1102. 
179 Ark. 1016. 

Ga—Southern Ry. Co y, Blanton, 
192 S E. 437, 66 Ga App 282. 

Mo —Binrd y. Missouri Pac R Co , 46 
SW2d 221. 226 Mo App 708 

Okl—Atchison, T ft S F Ry Co y. 
Myens, 69 P 2d 62. 179 Okl 687, ap¬ 
peal dismissed Myera v Atchison, 
T. ft S F. B Co, 68 S Ct 29, 802 
US. 686. 82 LEd 495. 

Pa—Carlo y. Bessemer ft L. E R 
Co., 143 A 6, 298 Pa 848, certiorari 
denied 49 S.Ct 26, 278 U.S 622, 73 
LEd 548 

Tex.—^Texas * P By Co y. Bampy, 
Cly.App, 71 SW2d 887, error dis- 
miBsed—St t<oule Bouthweetem 


Ry. Co of Texas v. Bounds, Civ. 
App, 288 SW. 278. 

98. Iowa—Casey y. Hjansen, 26 N 
W2d 60 

Fellow servant aetlnff within scope 
of employment see Infra I 625 
Byldenoe lidia InenIHolemt 
U S —Rea v Hearty. CCA Or., 62 F 
2d 461 

Tex —^Rio Bravo Oil Co v Mat¬ 
thews, dvApp., 20 SW2d 842. 

Va—^Raven Red Aeh Coal Co. v 
Griffith, 27 S E 2d 860, 181 Va. 911 
89 C J p 1058 note 28 [a] 

93. Cal—Gray v Southern Paa Co, 
146 P2d 661, 28 Cal 2d 682. 

Onetom of employees 
In action for personal Injuries sus¬ 
tained In cloaingr door which covered 
gears, finding that employer was 
charged with knowledge of custom 
of employees to close such doors was 
warranted. In view of the evidence as 
to continued practice of employees to 
ao close doors —Ducas v Interna¬ 
tional Cotton Mills, 180 A. 166, 81 N. 
H 648. 

Bvldsmoe nAoieUfe 

US—Shoaf V. Fitspatrick, CCA. 
Tenn, 104 F2d 290, certiorari de¬ 
nied 60 set 296, 808 US. 620, 84 
LEd. 618 

Ark—^Luten Bridge Co. v. Etherton, 
70 SW.2d 46. 188 Ark. 1167. 

Cal—Weland y. Southern Paa Goj 
98 P2d 1028, 84 Cal App 2d 600, 
certiorari denied Southern Pac Co 
y Weiand, 60 SCt 618, 809 US 
670. 84 LEd 1016 

Kan.—^Palmer v. Julian, 170 P 2d 818, 
161 Kan 619 

Mass—Watkins v New York, N H 
ft H. R Go, 196 NE. 888, 290 Maas 
448. 

94. US—^Deere v. Southern Pac 
Co, GCAOr, 128 F2d 438, cer- 
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tlorarl denied 62 S Ct 916, 315 U S 
819, 86 L Ed 1817—Brown v Good¬ 
year Yellow Pine Co., CCA Miss, 
102 F2d 726—Sohroble y. Lehigh 
Valley R Co, C C A.N Y, 62 F 2d 
998—^Brennan y Baltimore & O R. 
Co, DCNY, 88 F Supp. 168, re- 
vereed on other grounds, CCA, 
116 F2d 665, certiorari denied 61 
set 614, 812 U.S 686. 86 LEd 
1128 

Ark—^Missouri Pac R. Co. y Boyd, 
106 SW2d 165, 194 Ark. 121. 

Cal—^MacDonnell y Southern Pac. 
Co, 63 P2d 201, 17 Cal App 2d 
48 2, certiorari denied Southern 
Pac Co. y MacDonnell, 67 S.Ct 
790, 801 US 688, 81 LEd. 1845 
Fla.—^Kirkland y City of Gainesville 
166 So 460. 122 Fla. 766. 

KY.—Smith's Adm’x y Honaker, 197 
SW.2d 780, 808 Ky 848 
Mioh—Wllliame v. Sealander, 286 N. 

W. 101, 288 Mich 617 
Mo.—Bello y. Stuever, 44 SW2d 619 
—^BaAer y Chicago, B ft Q R Co, 
89 SW2d 586, 827 Mo 986—Comp¬ 
ton y Louis Rich Const Co, 287 S 
W. 474, 816 Mo. 1068 
Neb—^Ellis y Union Paa R. Co., 28 
N.W 2d 806, 147 Neb 18 
N.D—Cunningham y. Great North¬ 
ern Ry. Co., 14 NW2d 768, 78 N. 
D. 816. 

Okl.—Atchleon, T. ft S. F. Ry. Co v. 
Myers, 69 P2d 62, 179 Okl 687, 
appeal dismissed Myers y. Atchi¬ 
son, T, ft S F. B. Co, 68 S-Ct. 29, 
802 U.S. 686, 82 LEd. 496. 

Utah—^Buhler y. Maddlson, 140 P.2d 
988. 106 Utah 89.' 

89 C J P 989 note 28, p 1064 note 26. 

STegUgenoe ehowa 
(1) In general. 

US—^Thunberg y. Panama B. OOm 
, COANY., 189 F.2d 667. 
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the question, by substantial evidence,®® and be may I the proof of the claim of negligence uncertain, 
not recover if the evidence does no more than leave | speculative, or conjectural,®® but he need not prove 


Ark—Ozaa Graysonia Lumber Co. v. 

Ward, 66 SW2d 1074, X88 Ark 657 
Ill—^Faulkner v. New York Cent B 
Co, 282 niApp 846. 

Ky —Cincinnati. N O & T P By. 
Co V Wheeldon. 270 SW 762, 208 

Ey 201 

NT—Skidmore ▼ Boeenblatt, 28 N 
T S 2d 255, 260 App Div 947, mo¬ 
tion denied 83 NB 2d 648. 286 NY 
617, afOrmed 86 NB2d 196, 286 N. 
T 809 

NC—^Hamilton v Southern By Co, 
168 S S3 76. 200 N C 548, certiorari 
denied Southern By Co v Hamil¬ 
ton, 52 set 19, 284 UB 686, 76 
LBd 541 

Pa—^Blair v. Baltimore & O B Co, 
66 set 646, 328 US 600, 89 LBd. 
490 

Tex—^Louisiana By & Nav Co. of 
Texas v Disheroon, Civ App, 296 
S W 260—^Texarkana & Ft Smith 
By Co V Smith, Civ App, 270 S 
W 867 

89 C J p 1055 note 27 [a]. 

(2) Youthful or mexpenenced em¬ 
ployee —^Eirst V Speara La.App, 192 
So. 884—39 C J p 1065 note 27 [b]. 

NagliffOBoa not shown 
(1) In ffeneral. 

U S —New York Cent B. Co v. Am¬ 
brose, NJ., 60 set 198. 280 US 
486, 74 LSSd 662—Southwell v At¬ 
lantic Coast Lme B Co, NC, 48 
S.Ct 26, 276 US 64, 72 L'S3d 167 
Ala.—^Belcher v. Chapman, 7 So.2d 
869, 242 Ala. 653 

Ark—Chicago, B L & Fac. By. Co v 
Dixon, 166 S W2d 209, 208 Ark 210 
—-Williams Bros v Witt, 48 SW 
2d 287. 184 Ark 606—Turk v 
Sweeten, 27 SW2d 1000, 181 Azk. 
769 

Oal.—Chsson v Atchison, T & S. F. 
By Co. 6 P 2d 886, 119 CalApp 
222 . 

Ean—^Boberts v. St Louis & S. F 
By Co, 18 P 8d 167, 186 Kan 749 
S^—Smith's 'Adm'x v. Honaker, 197 
SW.2d 780, 808 Ky 848. 

Mass—^Manning v Smith, 12 NS}2d 
846, 299 Maas 818—Shea v Fran- 
glOBO, 188 N.X3. 746, 281 Mass. 412 
Minn—Brennan v. Butler Bros, 120 
N.W. 640, 107 Minn 480. 

Miss—^MeuBonlte Corp v Stevena SO 
So 2d 77—-Wunderlich v Walker, 
189 So 628. 186 Miss. 149—Walters 
V. Thompson, 128 So 81, 157 Miss. 
861 

Mo —^Pietraschke r. Follnow, App, 
147 SW.2d 167. 

Neb—^Laf Ferry v Chicago, B. & Q. 

R Co, 206 NW 787, 114 Neb 219 
N.T—Powell V Danoff, 61 N.TS2d 
200, 268 AppDiv 922. 

N C —^Ivey v Eastern Cotton Oil Co, 
164 8E 740, 199 NC 462. 

N.D—Wingen v. Minneapolis, St P. 


& S S M B Co., 173 NW 832, 42 
ND 617 

Okl —Tunstall v Mead - Phillips 
Drilling Co, 86 P 2d 727, 169 Okl 
236 

Or —^Barker v Portland Traction Co, 
173 P2d 288 

SD—^Mannko v. Chicago, M, St P 
& P By Co. 257 NW 639, 63 S 
D 266 

Tex—Gulf, C A S F By Co V Bell, 
Civ App, 101 SW2d 868. error dis¬ 
missed—^Huggms V Texas & N O 
B Co , Civ App, 17 S W 2d 848— 
Atchison, T & S F By. Co v Hix, 
Civ App, 291 SW 281 
Va—Seaboard Air Line By Co v 
De Loatch, 141 SE 121, 149 Va 
888 . 

WVa—^Llnvllle v Chesapeake & O. 
By Co, 177 SH 688, 116 WVa 
610. 

89 CJ p 1064 note 26 [a], p 1056 
note 82 [b] 

(2) Youthful or inexperienced em¬ 
ployee —^Meyer Daily Products Co v 
Gill, 196 NE. 428, 129 Ohio St 688. 

9& US —Atchison, T & S F. B Co 
V. Saxon, Tex. 62 SCt 229, 284 U 
S. 468, 76 LEd 897, conformed to 
Saxon V Atchison, T. & S F By 
Co, Com App, 50 SW2d 1096— 
Brennan v. Baltimore & O. B Co, 
C.C.AN.Y, 115 F2d 566, certiorari 
denied 61 SCt 614, 812 U.a 686, 
86 LEd. 1128 

Ark.—St Louis-San Francisco By. 
Co V Wacaster, 199 SW2d 948, 
210 Ark 1080—St Louis-San Fran¬ 
cisco By Co V Bishop, 88 S W 2d 
888, 182 Ark 768, certiorari denied 
61 S Ct 647. 283 U S 864, 76 L Ed 
1461. 

GkL—Southern By Co v. Bradshaw, 
37 SE2d 160, 78 GaApp 438 
Ky—^Nelson’s Adm'x v. Kitchen 
Lumber Co, 122 S.W2d 1087, 276 
Ky 8 

Minn—-Noesen v. Minneapolis, St P 
A S S. M By. Co, 288 NW 246, 
204 Minn 288 

Mo —^Barrett v. St Louis Southwest¬ 
ern By Co, 148 S W 2d 60—Sabol 
V St Louis Cooperage Co., 282 S 
W 426, 818 Mo. 627 
N J —Cowdnek V. Pennsylvania B 
Co, 89 A 2d 98. 182 NJ.Law 181. 
certiorari denied 66 SCt 665, 828 
US 799. 89 LEd 687. 

Okl—Chicago, B. I. A P. By. Co v. 

Smith, 16 P2d 226, 160 OkL 287 
Tex—Saxon v Atchison, T A S. F 
By. Co, Civ App., 72 S.W2d 827, 
certiorari demed 66 S.Ct 651, 296 
US 786, 79 L.Ed 1688 
Wls —Sohiefelbein v Chicago, M, St 
P. A P B Co, 266 NW. 886, 221 
Wis 86, certiorari denied Chicago, 
M. St P A P. B Co V Schlefel- 
bein, 67 SCt 20, 299 US. 668, 81 
LEd 411. 


BolBtllla of evldenos is not suffi¬ 
cient under the Federal Employers' 
Liability Act —^Alabama Great 
Southern B Co v Davis, 18 So 2d 
787, 246 Ala 64, certiorari denied 65 
set 676, 334 US 846, 89 LEd. 1407 

WlUfnl or gross negligenoe shown 
SC—^Piner v. Standard Oil Co of 
New Jersey, 161 SB 604, 168 sa 
802 

AoUvs or wUlfnl negUge n oe not 
shown 

Ky—Collms v Cincinnati, N O A 
T P. B. Co., 18 SW. 11, 18 KyL 
670 

NY—Powell V Danoff, 61 NYS2d 
200, 268 AppDiv. 922 

96. US —^Brennon v Baltimore A O 
B Co., CCANT, 116 F2d 665. 
certiorari denied 61 S Ct 614, 812 
US 685, 85 LEd 1128—Carpenter 
▼ Baltimore AO B Co, CCA. 
Ohio, 109 F2d 876. 

Ga—Southern By Co v. Newman, 
199 S E 753, 187 Ga 182, followed 
m Southern By Co v Newman, 
199 SE 756, 187 Ga 136 
Iowa—^Hamilton v Chicago, B A Q 
B Co. 284 NW. 810, 211 Iowa 924 
Mass —Lambertl v Neal, 148 NE 
468, 268 Mass 99 

Neb—^Bernhardt v. Chicago, B A Q. 
B. Co, 272 NW. 209, 182 Neb. 346, 
certiorari denied 68 S Ct 84, 802 U. 
S 686, 82 LEd 629 
N J —Cowdnek V. Pennsylvania B. 
Co. 39 A 2d 98, 182 N.JLaw 131, 
certioran denied 66 SCt 666, 823 
US 799, 89 LEd. 687 
Or—-Waller v. Northern Pac Ter¬ 
minal Co. of Or. 166 P2d 488, 178 
Or 274, certioran denied 67 S Ct 
46, 829 US. 742. 91 L Ed 640. re- 
heanng denied 329 U S 825, 67 S 
Ct 181, 91 LEd. 701 
Pa—Killfeather v Pollock, Com.Pl., 
68 MontgCo 419 

SC—Weston v HUlyer, 169 SE 890, 
160 SC 641 

Wash.—Gardner v Sesrmour, 180 P. 
2d 664, 27 Wash 2d 802. 

Bes Ipsa logultur 
Question of negligence. In applica¬ 
tion of doctnne of res Ipsa loquitur 
to mjury to employee, must not be 
based on mere speculation—Gordon 
V Muehling Packmg Co, 40 S.W2d 
'693, 828 Mo. 128. 

Zafemioa ttom absenoe of emidoyae’s 
nsgligiOBoe 

No Inference of the employer's 
negligence arises from absence of a 
fair Inference that employee was 
himself negligent—Alabama Great 
Southern B Co v Davis, 18 So 2d 
787, 246 Ala 64, certioran denied 66 
S Ct 676, 824 U.S 846, 89 L.Ed. 1407. 
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the master’s negligence beyond a reasonable 
doubt Proof may be made by circumstantial as 
well as by direct evidence Under the Federal 
Employers’ Liability Act proof that the proximate 
cause of plaintiffs injury was the negligence of the 
employer is sufficient to warrant recovery 

Violation of statute. Proof of the violation by 
the master of a statutory or valid municipal regu¬ 
lation IS evidence of negligence on the part of the 
master, which may be sufficient to establish his lia¬ 
bility to the servant,! at least where such violation 
may not be excused by a showing that under the 
special circumstances the failure to observe the 
statute or ordinance was justifiable ^ In any event 
it must appear that the violation was the proximate 
cause of the injury.® 

Compliance with a statutory regulation is not con¬ 
clusive evidence of due care ^ 


b. Knowledge by Master of Defect or Danger 

As a general rule, In order to show the maater'a 
negligence, the plaintiff must make an affirmative show¬ 
ing of actual knowledge on his part of the defect or 
danger or else prove facts which show that, in the exer¬ 
cise of ordinary care, he should have known it. 

As a general rule, in order to show the master’s 
negligence, plaintiff must make an affirmative 
showing of actual knowledge on his part of the 
defect or danger or else prove facts which show 
that, in the exercise of ordinary care, he should 
have known it ® Thus proof of the existence of a 
dangerous condition without a showing that it ex¬ 
isted for a sufficient length of time to afford defend¬ 
ant opportunity to discover it is insufficient to 
charge him with liability therefor,® and if it ap¬ 
pears that the defect was latent and not discover¬ 
able on ordinary inspection*^ or that no duty rested 
on defendant to make such inspection® recovery 
may not be had. 


97. Wash—Cockerline v Anderson, 
62 P 2d 321, 184 Wash. 701 

98. Ark —St Louis-San Francisco 
Ry Co V Bishop. 83 SW2d 883, 
182 Ark 768, certiorari denied 61 
set 647. 288 US 864. 76 L. Bd 
1461 

Cal—^Ebnkley v. Southern Fac Co, 
46 P 2d 447, 6 Cal App 2d 611. cer¬ 
tiorari denied Southern Pac Co v 
Hackley, 66 S Ct 168, 296 U S 680, 
80 LBd 447 

G&—^Louisville & N R Co V Rud¬ 
der, 147 SB 796, 89 GaApp 618 
Mo —Gnndstaff v J Goldberg & 
Sons Structural Steel Co, 40 SW 
2d 702, 328 Mo 72—Sabol y. St 
Louis Cooperage Co, 282 SW 426, 
818 Mo 627 

Okl —Oklahoma Gas & Electric Co v 
Oliphant, 46 P2d 1077, 172 Okl 
636 

Tex—^Blsenberg v Great Atlantic & 
Pacific Tea Co. Civ App, 169 SW 
2d 221 

89 C J p 994 note 48, p 1066 note 27 

99. ns —Tiller v Atlantic Coast 
Line R. Co, Va., 63 SCt 444, 818 
U.S 64, 87 LBd 610, 148 ALR. 
967—^Murphy v Lehigh Val R Co, 
CCANT., 168 F2d 481. 

1 . Ala—^Vida Lumber Co. v Cour- 
son, 112 So 787, 216 Ala 248 
Minn—Weber v J B Barr Paokmg 
Corporation, 284 N.W 682, 182 

Mmn 486 

39 C J p 1066 note 29 
Violation of statute pertaining to ap¬ 
pliances and places of work see In¬ 
fra subdivision c of this section 
Pxlma ftaols evUsnos 

In an action for Injury to a minor 
omployed in violation of statute, evi¬ 
dence of such Injury proximately 
caused by such violation is prlma 
facie evidence of defendant’s liabili¬ 
ty and entitles plamtifl to recover 


unless rebutted by evidence of great¬ 
er weight in defendant's favor 
Miss —^Anderson Mfg Co v Wade, 
119 So 313, 161 Miss 820 
Mo —^BulCum V F W Woolworth 
Co, 273 SW 176, 221 Mo App 846 
RI—^Rossi V, Ronci, 7 A 2d 778, 68 
RI 250 

WVa—^Dale v Wheeling Steel Ctor- 
poration, 164 SB 245, 112 WVa 
188, 

2 . Cal —Cragg v. Los Angeles Trust 
Co, 98 P 1063. 164 Cal 668, 16 
AnnCas 1061 

39 CJ p 1066 note 80 
Knowledge of xntnor’s age 
Evidence consisting of testimony 
of employee that infant employed in 
a stone quarry wae under age was 
insufficient to show that employer 
had employed infant In willful and 
known violation of provision of child 
labor law prohibiting employment of 
infants under sixteen years of age in 
such an occupation without a written 
certification of his age—Caldwell v 
Jarvis, 186 SW2d 662, 299 Ey 489 

3. N Y, —Schmidt v. Bruen, 106 N T 
S 443, 66 Misc 130, 181 

89 C J p 1066 note 81. 

4. SO—Tyner v Atlantic Coast 
Lme R. Co, 146 S B 663, 149 S G 
89. 

& US—Southern R Co v. Stewart, 
CCAMo, 115 F2d 817, reheard 
119 F.2d' 86, reversed on other 
grounds Stewart v Southern Ry 
Co, 62 set 616, 816 US 268, 86 
LBd. 849—^F W Martin & Co v 
Cobb. CCAArk, 110 F2d 169- 
Puleo V. H B. Moss ft Co, D.Ch 
Y, 66 FSupp. 78 

Ark—^Kroger Grocery ft Baking Co 
V Kennedy, 136 SW2d 470, 199 
Ark 914 

La—^Fontenot v. Raftery, App., 14 
So 2d 77. 

123 


Minn—^Dally v. Ward, 26 N.W2d 
217, 228 Minn 265 

Miss —^Eagle Cotton Oil Co v. Sollie, 
187 So 606. 185 Miss 475 
Mo—Small v Ralston-Purlna Co, 
App. 202 SW2d 683 
NT—^Menaged v Emigrant Indus¬ 
trial Sav Bank. 21 NTS 2d 238 
Ohio—^Bevan v New York, C & St 
L R Co, 6 NB3d 982 132 Ohio 
St 245, certiorari denied 57 SCt 
924, 801 US 696, 81 LBd. 1351— 
Tobin V Detroit, T ft I R Co, 18 
NB2d 739, 67 Ohio App 806 
Or—Schnell v Howitt, 76 P2d 1180, 
168 Or 686 

Wash—Saunders v Longview, P & 
N R. Co, 296 P 886, 161 Wash 
280 

39 C J p 1079 note 8. 

ft Ark—Kroger Grocery ft Baking 
Co V Kennedy, 186 SW2d 470, 199 
Ark 914 

Maas —^Manning v Snuth, 12 N B 2d 
I 846, 299 Maas. 318 
Mo —Small v Ralston-Punna Co, 
App, 202 S W.2d 683—Byrd v. Mis¬ 
souri Pac R Co, 46 SW2d 221, 
226 Mo App 708 

Tenn—^Mebane v. Baptist Memorial 
Hospital, 166 S W 2d 622, 179 Tenn 
881. 

Tex—^Texas & N. O R Co v. Smith, 
Civ App, 286 SW 918. 

89 G J. p 1079 note 9 

7. US—Chicago, M, St. P. ft P R 
Co V Gilbert, CGA.Mont., 87 F.2d 
282 

Mass—Sheridan v Boston ft A. R. 

R, 149 NB 150, 268 Maas. 446. 

39 CJ P 1080 note 10. 

8; Mich—Siegel v. Detroit, etc, R. 
Oo., 126 NW 6, 160 Mich 270, 19 
Ann Cas 1096 
39 CJ. P 1080 note IL 
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Circumstantial evidence may be suflSaent to show 
negligence of the master in failing to discover the 
defect or danger,® and plaintiff may prove the actu- 
alio or constructively knowledge on the part of de¬ 
fendant by proof of facts from which such knowl¬ 
edge may reasonably be inferred, as, for example, 
that the master was informed of the dangerous 
condition,!® that a similar condition had manifested 
Itself before,13 or that the danger or defect was 
discoverable on a due inspection and that such in¬ 
spection was not made i* However, the fact that 
an inspection was made is not conclusive evidence 
of the absence of negligence on the part of the 
master.i® 

In accordance with the facts and circumstances 
of the particular case, the evidence has been held 
to show that the master had actual or constructive 


notice of the defect or dangerl® or that the defect or 
danger could have been discovered or anticipated in 
the exercise of due care l^ In like manner the evi¬ 
dence has been held msufficient to show that the 
master knew or ought to have known of the defect 
or danger,!® that the defect or danger could have 
been discovered or anticipated in the exercise of 
due care,!® or that the master was gmlty of negli¬ 
gence by a failure to make a proper inspection 3® 

c. Appliances oi Places of Work 

As a gensral rule In order for the servant to re¬ 
cover for an injury allegedly caused by the failure of 
the master to furnish safe appliances or a safe place to 
work, the plaintiff must adduce substantial evidence of 
the alleged defect or danger in the condition of the ap¬ 
pliances or place of work and of the negligence of the 
master in connection therewith to create a preponder¬ 
ance in his favor. 


SL Mo—^Norton v Wheeloek, 28 S 
W2d 142, S2S Mo 918, certiorari 
demed Wheeloek v Norton. 60 S 
Ct 366, 281 US 762, 74 L.Bd 1162 
NH.—Bridsrea v Great Falls Mfsr 
Co, 166 A 697, 86 NH 220 
Wash —^McGinn v. North Coast 
Stevedoring Co., 270 P. 118, 149 
Wash. 1 

10k Iowa—^Bell v Brown, 239 N.W 
786, 214 Iowa 870 
89 C J p 1080 note 12. 

XatentioA to Injure 

In action for Injuries inflicted on 
employee by disohargre of spring gun, 
proof that employer, who had set 
guns with Intention of inflicting in¬ 
jury, had intended to injure plaintiff, 
and no one else, was not necessary to 
prove deliberate intention to injure 
plaintiff—Weis v. Allen. 86 P 2d 478. 
147 Or. 670 

11. Mass—^Lambertl v. Neal, 148 N 
B 463, 263 Mass 99 

Mo—^Doyle v St Louis Merchants’ 
Bridge Terminal By. Co, 81 SW 
2d 1010, 326 Mo. 426, certiorari de¬ 
nied St Louis Merchants' Bridge 
Terminal B B. v. Doyle, 61 S Ct 
846, 288 U S 820, 75 L Bd 1485 
89 C J p 1080 note 18. 

12. NT—Henry v. Norton, 66 N.T. 
S2d 817 

89 C.J. p 1081 note 14. 

13. Mass —^Wood V. Canadian Im¬ 
perial Dry, 6 NB2d 8, 296 Mass 
80 

39 C J. P 1081 note 16. 

14. US—^Lowden v. Hanson, GG.A. 
Minn, 184 F.2d 848. 

XU—Winans v Baltimore & O. B 
Co., 26 NB3d 86. 808 Ill App 281 
Mo—^Meierotto v Thompson, 201 S 
W2d 161—Genta v. Boss, 87 BW 
2d 969, 225 Mo.App 673 
Tex.—St. Loma Southwestern By 


Co of Texas ▼ Lawrence, Civ 
App, 91 SW2d 484 
39 C J. p 1081 note 16. 

IB. Ky — ^Big Sandy & OL B Co. v 
Measell’s Adm'r, 42 SW2d 747, 
240 Ky 571 

NH—^Bridges v Great Falls Mfg 
Go, 166 A 697, 85 N.H 220. 

16. Ga—Southern B. Co v Cowan. 
188 SB 881, 62 Ga.App 860 

N T —^Henry v Norton, 66 N T.S 2d 
317 

NC—Hill V Moseley, 17 SB 2d 676, 
220 N.C 486 

89 CJ p 1080 notes 12 [a], 18 [c], 
p 1081 notes 14 [a], 16 [a] 

Gun set by emj^yer 
In action for injuries inflicted on 
employee by discharge of spring gun, 
evidence was held to sustain finding 
that employer had himself set gun — 
Weis V. Allen, 86 P2d 478, 147 Or 
670 

17. Ark—Safeway Stores v. Phelps, 
146 SW2d 887, 201 Ark 496 

Ky.—ChesapeaJke & O. By. Co. v. Car- 
roll's Adm'r, «1 SW2d 41, 249 Ky 
708 

Mo—^Mooney v Monark Gasoline & 
Oil Co, 298 SW 69, 817 Mo. 1266 
89 C J. p 1081 note 16 [a]. 

18. Ind—^Paxton v McCartney, 6 N. 
B2d 719, 103 Ind App 697 

Ky—^Bauman's Adm'r v Brown & 
Williamson Tobacco Corp., 204 S 
W2d 827. 

Mass—Sheridan v Boston ft A. B 
B., 149 NB 160, 268 Mass. 446 
Miss —Bagle Cotton Oil Co v Sollle, 
187 So 606, 186 Miss 476 
Mo.—Shay v Central Goal ft Coke 
Co., 21 SW2d 772, 828 Mo 1068— 
Fesler v Hunter, App, 86 S.W2d 
641—^Winslow V. Missouri, K. ft T 
B Co., App, 192 SW 121 
N J —Davis V. Now Toi k Shipbuild¬ 
ing Corp, 42 A 2d 301, 188 N,J 
Law 18. 


N.T —Barbaro v Auditors Contract¬ 
ing Co, 214 NTS. 221, 216 App 
Div. 696 

89 C J. p 1079 notes 8 [a], 9 [a]. 
Illness of employee 
In wrongful death action baaed on 
employer's alleged failure to furnish 
proper care to servant, evidence was 
held insufficient to establish that em¬ 
ployer or Its agents or servants had 
knowledge of employee’s fatal illness 
until he was beyond human aid — 
Wilke V. Chicago Great Western By 
Co, 261 NW. 11, 190 Minn 89. 

19b Ark—Hall v Patterson, 166 8 
W2d 667, 206 Ark 10 
Mass—Gnffln v New Tork, N H. ft 
H B Co, 181 NB 839, 279 Mass 
611. 

Miss —Dr Pepper Bottling Co v. 

Gordy, 164 So 236, 174 Miss. 892. 

89 C J p 1080 note 10 [a] 

Suicide by mentally deranged em^ 
ployee 

In administrator's action for death 
of section hand who committed sui¬ 
cide by throwing himself m front of 
train, evidence that prior to day of 
hia death deceased had shown no ev¬ 
idence of mental derangement, that 
certain mcidents occurred on that 
day which indicated abnormality, but 
that deceased’s conduct mamfested a 
natural fear of trains and an ability 
to take reasonable precaution to 
avoid them, was insufficient to im¬ 
pose liability on railroad employer 
on theory that railroad was negli¬ 
gent because it had knowledge that 
deceased was mentally deranged and 
yet permitted him to participate m 
hazardous work—Southern By Co 
V. Bell, CCAViu, 114 P2d 841. 

Sa Ark—^Pekin Wood Products Co 
V. Burkhardt, 96 SW.2d 776, 192 
Ark 1026 

Va —Chesapeake ft O. By Go v. But¬ 
ler, 177 S B 196. 163 Va. 626. 

89 aJ. p 1080 note 11 [aj. 
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As a genera] rule, in order for the servant to cre¬ 
ate a preponderance of evidence in his favor in an 
action to recover for an injury allegedly caused by 
the failure of the master to furnish safe appliances 
or a safe place to work, plaintiff must adduce sub¬ 
stantial evidence of the alleged defect or danger 
in the condition of the appliances or place of work^i 
and of the negligence of the master in connection 
therewith Proof may be made by circumstantial, 


as well as by direct, evidence,®^ but recovery may 
not be based on mere conjecture or surmise.®^ 
Plaintiff need not point out the precise nature of the 
defect in the appliance or place of work,®6 but he 
must show the existence of the alleged defective 
condition at the time of the accident®^ although he 
need not establish this by direct evidence.®"^ 

As a general rule, unless a positive statutory re- 


Sl. IT S —Southern R Co v Stew¬ 
art, CCAMo, 116 F2d 817, mod¬ 
ified on other srrounda 119 F 2d 66. 
reversed on other crounds Stewart 
V Southern Ry Go, 62 SGt 616, 
816 US 288, 86 L.Bd 849 
CaJ—Shferman v Southern Fac Co, 
98 P 8d 813, 34 Gal App 2d 490, cer¬ 
tiorari denied Southern Pac Go. v 
Sherman. 60 S Ct 610, 809 US 
669, 84 LEd 1016 

La —^Buttitta y J. C. Penny Co, 
App. 164 So 469 

Mass —^Mucha v Northeastern 
Crushed Stone Go, 80 NE2d 870, 
807 Mass 692 

Mich—Nichols v Bush, 289 NW. 
219, 291 Mich 478 

Mo—^Zachritz v St Louis-San Fran¬ 
cisco Ry Go, 81 8W2d 608, 886 
Mo 801, certiorari demed 66 S Gt 
95, 296 US 684, 80 LEd. 413—Ri¬ 
ley V Wabash Ry Go, 44 SW2d 
18i6, 828 Mo 910-^a8hman v Re- 
publio Metal St Rubber Go, App, 
286 SW 109 
89 G J p 1061 note 40 
Tlolotu propensity of bull 

In employee's action eiffalnst em¬ 
ployer for injuries sustained when 
ffored by employer's bull, evidence 
of vicious propensity of bull was re- 
Quired to be uneQUivocal, a propensi¬ 
ty beinff vicious if it tends to harm, 
whether manifested in play or in 
anger, or in some outbreeLk of un¬ 
trained nature—^Hill v Moseley, 17 
SE<8d 676, 220 NC 486 

88 . Ark—^Harmon v Momson, 147 
SW2d 86, 201 Ark 820—^Kroger 
Grocery St Baking Co v Kennedy, 
186 S W 2d 470, 199 Ark 914—Mos¬ 
ley V Raines, 87 S W 8d 78, 188 
Ark 669—Long v Ellis, 86 SW2d 
66, 188 Ark 187—Wkeeler v Ellis, 
86 SW2d 64, 188 Ark 188. 

Oa—Southern Ry Co v. Lunsford. 
194 SE 602, 67 Oa.App 58, cer¬ 
tiorari denied 69 S.Ct. 78, 806 US. 
619, 88 LEd. 896. 

Ind—^Paxton v McCartney, 6 NE2d 
719, 108 Ind App 697 
Mass—Beggelman v Romanow, 192 
N E 169, 288 Mass 14 
Fa.—^Prattlco v. Hudson Goal Co., 
82 A 2d 783, 847 Fa 490. 

Frost on nuuUiig board 
Therp Is no common-law liability 
on part of railroad for damages re¬ 
sulting from accumulation of frost 
on running board of tank car unless 


there is proof of some negligent act 
or omission on the part of the rail¬ 
road—^Tobin V Detroit, T & I R 
Co, 18 NE2d 739, 57 Ohio App 806 
S3. Mo —^Noce v St Louis-San 
Francisco Ry Co. 8>5 S W 2d 687, 
237 Mo 689—Cole v St Louis-San 
Francisco Ry Co. 61 S W 2d 844, 
832 Mo 999—^King v City of St 
LOUIS, App, 166 SW2d 557 
Okl—^Dixon V Gaso Pump & Burner 
Mfg. Co, 80 P 2d 678, 188 Okl 249 
Wash —^McGinn v North Coast 
Stevedoring Co, 270 P 118, 149 
Wash 1 

89 G J p 1058 note 89 
Ohsoges made by master after aod- 
dent 

In action for death of a conductor, 
when he lost his balance while 
alighting from a moving engine as 
It reached the station platform, evi¬ 
dence that after the accident the 
depth of the trench formed by plat¬ 
form and rail was lessened and the 
rail was raised, justified an inference 
by the jury that the platform did 
not, at the time of the ancident, con¬ 
form to the standard type of curb 
platforms, as bearing on the issue of 
defendant's negligence in maintain¬ 
ing it—Southern Pac Go v Huyck. 
128 P 2d 849, 61 Nev 866 
Ghanges mads by master before aooL 
dent 

Where, in an sntion for the death 
of a servant by the involuntary op¬ 
eration of a lever connected with a 
locomotive frame slot cutting xna^ 
chine, defendant introduced evidence 
that after prior similar accidents it 
had substituted a wheel for the lev¬ 
er, which was claimed to be safer, 
such evidence could not be ignored 
as bearing on the question of neg¬ 
ligence in a aubsequent change back 
to the lever—^Deninger v. American 
Locomotive Go, Pa, 185 F. 22, 107 C. 
C.A. 126 

Defect liL oouibler 
Alleged fact that at time of acci¬ 
dent resulting in death of railroad 
switchman couplers were in such 
condition that they would not cou¬ 
ple automatically on impact as re¬ 
quired by federal statutes could be 
proved by circumstantial evidence — 
Chicago, St P, M & O Ry. Go v 
Muldowney, GGAMinn, 180 F.2d 
971, certiorari demed 68 S Ct 626, 81Z 
U S 700, 87 L.Ed 660 
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9A US —^Erickson v Pacific States 
Lumber Co , C G A Or, 18 F 2d 518 
Reasonable oondusion. 

Evidence must render conclusion 
of defective appliance more reasona¬ 
ble than any other conclusion which 
would be consistent with fact appli¬ 
ance was adequate —McDonald v 
Great Northern By Go, 207 NW. 
194, 166 Minn 87 

28. Cal —O’Connor v Mennle, 146 P. 

674, 169 Cal 217 
39 C J p 1068 note 41 
06. Ala.—^Atlantic Coast Line R Co 
V. Wetherington, 16 So 2d 720, 246 
Ala. 818 

Consldexabls period of time after ao- 
oideat 

(1) Proof t]iat a shaft of a grain 
elevator was in a bent condition for< 
ty days after the happening of the 
accident was held insulficlent to es- 
tabish the master's negligence with 
respect thereto, m the absence of 
other evidence —Stoeckle v Great 
Western Cereal Go, 130 N.W 167. 
160 Iowa 883 

(2) Condition of step of engine at 
time of trial was held no evidence 
of condition at time of accident nine¬ 
teen months previous—Seaboard Air 
Line Ry Co v De Loatch, 141 SE 
121, 149 Va 388. 

87. Ark —Chicago Mill & Lumber 
Co. V. Cooper, 119 8.W. 672, 90 Ark. 
826 

89 C J p 1068 note 42 
Appeozaaoe after aooident 
In laborer's suit against master 
for Injuries sustained in pushing 
wheelbarrow, testimony that after 
accident wheelbarrow appeared 
"pretty shackley" and that wire had 
been substituted for nusslng bolts 
to hold frame together authorised In¬ 
ference that defects m wheelbarrow 
existed before accident —McEachin 
St McEachin Const Go y, Burks, 76 
SW2d 794, 189 Ark 947 
Rusted aaA oorroded bolts 
In an action for death of a locomo¬ 
tive fireman, due to a boiler explo¬ 
sion, testimony that the broken ends 
of a large number of stay bolts were 
rusted and corroded, indicating that 
they were broken some time before 
the explosion, was held to be evi¬ 
dence tending to prove negligence.— 
Findley v Goal & Coke Ry. Co, 78 
SJQ. 896, 72 WYa. 268. 
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quirement to furnish a safe appliance or place of 
work is involved, mere proof of the existence of a 
defect in the appliance or place of work or the hap¬ 
pening of the acadent or injury at the place the 
servant was required or permitted to be in perform¬ 
ing the duties of his employment is not, without 
more, sufEaent to establish the master's negli¬ 
gence but under the doctrine of res ipsa loqmtur 
the very nature of the accident, in the light of the 
surrounding arcumstances, may in itself be suffi¬ 
cient to warrant the inference that the injury was 
occasioned by the master’s negligence 29 Evidence 
of the failure of the master to provide a reasonably 
safe instrumentahty with which to work or place 


wherein to work makes out a pnma facie case of 
negligence,*® particularly where a statute expressly 
so provides,*! but ordinanly, where the evidence 
shows that the selection or construction of an ap¬ 
pliance, or the creation of a safe place to work, was 
a detail of the work left to the employees, the mas¬ 
ter will not be held liable for an improper selection 
or construction of an appliance** or for the danger 
arising in the progress of the work ** Failure of 
the master to furnish the newest type of appliance 
IS not evidence of negligence if the appliance fur¬ 
nished is reasonably safe.*^ 

Violation of statute. Proof of the violation by 
the master of a statutory or municipal regulation 


aa us—Southern R Co v Stew¬ 
art. C C A Mo. 116 F 2d 817, modi¬ 
fied on other grrounde 119 F 2d 86. 
reversed on other grounds Stew¬ 
art V Southern Ry Co, 62 S Ct 
616, 816 US 283. 86 LFd 849— 
Brown v (Goodyear Yellow Pme 
Co., CCLAMiss. 102 F2d 726. 
Ark—^Kroger Grocery & Baking Co 
V. Kennedy. 186 SW2d 470, 199 
Ark 914—Safeway Stores v Mose- 
ly. 95 SW2d 1136, 192 Ark. 1069— 
liOng V Fills, 85 ^W2d 66, 183 
Ark 187—Wheeler v FUis, 85 S W. 
2d 64, 183 Ark 133 
Ga—Southern By Co v Bradshaw, 
37 SF2d 160, 78 GaApp 438. 
Minn—^Hedioke v. Highland Springs 
Co., <839 NW 896, 185 MmxL 79 
Mo—Pletraschke v Pollnow, App, 
147 SW2d 167—^Thompson v St 
liOuis-San Francisco By. Co, App, 
274 SW. 681. 

Neb—^Hidc v Chicago & N W. Ry 
Co. 261 NW 693, 129 Neb 836 
NY—^Mena«ed v Emigrant Indus¬ 
trial Sav Bank. 21 N Y S 2d 288 
Wash —McGinn v North Coast 
Stevedoring Co. 270 P 118, 149 
Wash 1 

19 C J. p 1066 note 32 

Bjdstenos of flut 

Proof of much dust at partloular 
place, without proof that employer 
could and should have provided effi¬ 
cient means to overcome it, is not 
controlling on question of negligence 
U S.—^Pennsylvania Pulverising Co 
V. Butler. C.aANJ, 61 F2d 311 
NJ—Cichocki V. Geigy Co, 188 A 
468, 14 N.J Misc. 232 

Failure of team to stop 

Proof that mule team furnished by 
employer did not promptly stop when 
employee called "whoa" was held not 
to establish that mules weie unsafe 
—Walters v Thompson. 128 So 81, 
167 Miss. 851 

99. N.Y.—^Leonard v. Queen Moun¬ 
tain Country dub. 68 N.Y S 2d 209, 
269 AppDiv 669 
39 C J P 1068 note 88. 


Wet wax ou floor 

In ohaufleur’s action for injuries 
sustamed when he fell on floor of 
dining room in employer's home, 
proof that wax one quarter of an 
mch thick was applied to floor and 
was not dry at time of the accident 
established pnma facie case for 
chauffeur on ground of employer's 
negligence —^Bicker v. Monae-Lesser. 
15 NYS2d 972, 268 AppDiv. 812. 

30. SC —Tucker v Holly Hill Lum¬ 
ber Co, 20 SE 2d 704, 200 SC 269 

Break duzuig proper use 
Where the servant eliminates any 
fault on his part by showing that 
the Injury was caused by the break- 
mg of the instrumentality furnished 
by the master while it was being 
properly used, he shows pnma facie 
that the fault was in the instrumen¬ 
tality —^McOinn v North Coast 
Stevedoring Co, 270 P. 118, 149 

Wash 1. 

FaU of scaffold 

Evidence that the scaffold on 
which the seivant was directed to 
work fell makes a pnma facie case 
for the servant against the master 
Mo—Curtie v Koch. App. 282 SW 
1046 

NY—Stewart v Ferguson. 68 NB 
662, 164 NY 568—Johnson v' 

Johnson. 282 N.Y S 921. 249 App. 
Div 859. 

Shock from eioctxlo wire 
Proof that employee received shock 
from electnc wire was pnma facie 
evidence of negligence and conclusive 
evidence of defective insulation — 
Gilday v. Smith Bros. App,, 82 S 
W 2d 118. record quashed on other 
grounds State ex rel Gilday v Trim¬ 
ble, 44 S W 2d 67. 829 Mo 198. con¬ 
formed to Gilday V. Smith Bros. 60 
S.W2d 191. 226 Mo App 1246. 

31. Fhzase "defsot or unsafe con. 
dltlon'* within statutes creating pn¬ 
ma facie case, or presumptive evi¬ 
dence, of negligence relates to some 
defect or unsafety inherent In ma¬ 
chine or plant—Nash v. Pennsylva- 
ma R. Co, CCAOhlo. 60 F2d 26. 
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BetroaoUve operation of statute 

A statute providing that the proof 
of injury from the running of en- 
gmes or cars shall be pnma facie 
evidence of the want of reasonable 
skill and care has been held to pro¬ 
vide only a rule of evidence, and not 
to deal with substantive rights end 
to be applicable in the tnal of all 
cases after its enactment, even 
though the mjury occurred before 
—^Myers v Lamb-Fish Lumber Go. 
64 So 727. 106 Miss. 766 
39. Ark —^Missouri Pac R Co. v 

Davis, 186 SW2d 20. 208 Ark. 86 
N.Y—Bbbitt V Milliken, 92 NYS 

1088, 103 AppDiv 211 
Acoeptanos of duty to oonstmot 

(1) Where employer seeks to avoid 
liability to employee for injury on 
ground that employee accepted dele¬ 
gation of duty to construct safety 
appliance, acceptance of duty by em¬ 
ployee should be proved by express 
agreement—L Bruce Co v Bro¬ 
gan, 166 So 860, 175 Miss 208 

(2) In action for injury sustained 
by employee when kicked by em¬ 
ployer's mule which employee was 
shoeing, the fact that employee was 
offered enough lumber to build spe¬ 
cial stall for mule was held insuffi¬ 
cient to show that employee accept¬ 
ed delegation of duty to construct 
stalL—^B. L Bruce Co v. Brogtn, su¬ 
pra. 

33. flWner engaged In making place 

safe 

Rule which requires master to fur¬ 
nish servant with reasonably safe 
place to work was held not to appl> 
where evidence disclcsed that miner 
was miured by fallmg slate when 
engaged m blasting and removing 
dangerous slate overhanging place 
of work in order that place might be 
made safe, since miner was engaged 
in making dangerous place safe and 
created danger in progress of his 
work.—^Baker v. High Splint' Coal 
Co., 81 SW.2d 677, 268 Ky. 786 

34. NY^—Scheln v. Feder, 278 NY. 

& 668, 164 Miso. 880. 
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pertaining to appliances or places of work which 
has been enacted for the safety of employees may 
be sufficient to establish liability of the master to 
the servant without other proof of negligenceSB 
Under such statutes evidence of the failure of an 
appliance to function has been held sufficient proof 
of its defective character and of the violation of the 
statute by the master,36 regardless of how it func¬ 
tioned before or after such failure, 37 and the par¬ 


ticular defect which caused the injury need not be 
pointed out.38 The evidence must show that the 
statute on which liability is sought to be predicated 
was actually violated,39 and, where the accident is 
due to a defective appliance which is not covered by 
the statute, the same rules as to the weight and 
sufficiency of evidence apply as in a common-law ac¬ 
tion for negligence.*® 


35- us —^Myers v Reading- Co, Pa, 
67 set 1834, 831 US 477, 91 L 
Bd 1616—^Vigor V Chesapeake & 
O Ry Co, CCAInd, 101 P 2d 865, 
certiorari denied Chesapeake & O 
R Co V Vigor, 69 S Ct 1081. 807 
US 686, 88 LRd 1517—Michalek 
V U S Gypsum Co , C C A N T, 76 
F 2d 116, reversed on other 
grounds 66 S Ct 679, 298 US 630, 
80 LBd 1372 

Ky —^Hooven & Allison Co v Cox' 
Adm'r, 104 SW2d 969, 268 Ky 
266 

Mo —^Bieser v. Goran. 100 S W 2d 897. 
840 Mo 864 

N Y —Saxton v Delaware & H Co . 
176 KD 426, 256 NY 868—Weis- 
thaJ V Arena Bldg Corporation, 
247 NYS 676, <232 App Div 694, 
affirmed 178 NB 786, 267 NY 687 
Ohio—McKee v New Idea, App. 44 
NE2d 697 

89 CJ p 1066 note 29, p 1068 notes 
88-86 

33. US —^Myers v Reading Co, Fa, 
67 S Ct 1384, 881 U S 477, 91 I. Ed 
1616 

Brake 

(1) Under the Federal Safety Ap¬ 
pliance Act the inefficiency of a hand 
brake may be shown by proof of 
some particular defect or by proof 
that It failed to function when at¬ 
tempted to be operated with due care 
in the usual manner 

US—^Myers v Reading Co, supra— 
Didinger v Pennsylvania R. Co , C 
C A Ohio. 89 F2d 798 
Mo—Gies^ng v. Litchfield ft Madi¬ 
son Ry Co.. 127 SW2d 700, 844 
Mo 672. certiorari denied Litch¬ 
field ft M R Co V. Gieseking, 60 
set 104, 808 US 688. 84 LEd 
488—Cason v Kansas City Terzm- 
nal Ry Co, 128 SWSd 183—Col¬ 
well V St Louis-San Francisco 
Ry Co., 78 S.W8d 222, 886 Mo. 
494 

Xo-C—Spencer v Seaboard Air Line 
Ry. Co, 160 S E 768, 201 N.C. 687. 
certiorari demed Seaboard Air Lme 
Ry. Co. V Spencer, 62 SCt. 812, 
286 US 689, 76 LEd. 982 

(2) In order to prove inefficiency 
of hand brake of railroad car be¬ 
cause of failure In performance, 
proof must establish that brake was 
oq;>erated with due care and that 
when operated with due care the 
brake fkiled to function in normal. 


natural, and usual manner—^Myers 
V Reading Co, CCAFa. 165 F2d 
623, reversed on other grounds 67 
set 1334. 331 US 477. 91 LEd 
1616 

(3) In switchman's action for In¬ 
juries resulting from alleged ineffi¬ 
cient hand brake on interstate rail¬ 
road car, fact that hand brake oper¬ 
ated efficiently after accident at time 
when railzoad's witnesses undertook 
to test it did not destroy effect of 
pi oof that it operated inefficiently as 
shown by plaintiff—Herb v Pitcairn, 
29 NE2d 643. 306 Ill App 683, re¬ 
versed on other grounds 86 N E 2d 
656, 877 Ill 405 
Coupler 

(1) Generally a violation of Feder¬ 
al Safety Appliance Act provisions 
prohibiting a common carrier from 
using or hauling any car used m 
moving interstate traffic not eauip- 
ped with couplers coupling auto¬ 
matically by impact and which can 
be uncoupled without the necessity 
of men going between ends of cars is 
shown by proof that cars on a fair 
trial failed to couple automatically 
by impact 

U S —Southern Ry Co v Stewart, C 
CAMo, 119 F2d 86, reversed on 
other grounds Stewart v Southern 
Ry Co, 62 set 616, 816 US 283, 
86 LEd 849—Philadelphia ft R 
Ry Co V Auchenbach, C C A N J, 
16 F2d 650, certiorari denied 47 
set 476. 278 US 781, 71 LEd. 
878 

Ala —Alabama Great Southern R 
Co V. Cornett. 106 So 242, 214 Ala 
23 

Mo—^Kimberling v Wabash Ry Co, 
85 SW2d 736. 387 Mo. 702 | 

89 C J p 1072 note 64 [c] 

(2) A single failure of coupling 
to couple automaticedly is some evi¬ 
dence of failure of railroad to per¬ 
form duty to furnish proper coupler, 
although evidence of such single 
failure is not conclusive on such is¬ 
sue —^Ross V. Duluth, Missabe ft Iron 
Range Ry Co, 281 NW 76, 208 
Minn 812 

(8) While Federal Safety Appli¬ 
ance Act does not require carrier to 
use only care which will remain cou¬ 
pled until uncouplmg device Is op¬ 
erated, proof that cars became un¬ 
coupled while In use, without human i 
mtervention, is evidence from which I 
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jury may infer that coupler was not 
in condition to perform function re¬ 
quired of it by statute—Vigor v. 
Chesapeake ft O Ry Co, CCAInd, 
101 F2d 865, certiorari denied Ches¬ 
apeake & O R Co V Vigor, 69 SCt 
1031, 307 US OS'O, 83 LEd 1617 
Proof that footboard slipped 
In action under Federal Boiler In¬ 
spection Act for injuries sustained 
by switch foreman who fell when he 
stepped on footboard of engine, evi¬ 
dence that footboard slipped created 
inference that there was something 
out of order which permitted the 
footboard to slip—Aly v Terminal 
R Ass'n of St Louis, 119 S W 2d 368, 
842 Mo 1116, certioian denied Ter- 
mmal R Ass'n of St Louis v. Aly. 
69 set 261, 805 US 666, 88 LEd. 
424. 

37. U S —Myers v Reading Co , Pa. 
67 set 1334, 881 US 477, 91 LEd 
1616—^Vigor V Chesapeake ft O 
Ry Co. 101 F 2d 866, oertioran de¬ 
nied Chesapeake ft O R Co v 
Vigor, 69 set 1081, 307 US 686, 
83 LEd 1517 

33. US —^Myers v Reading Co, Pa, 
67 SCt. 1334, 331 US 477, 91 L. 
Ed 1616 

Cal—^Burch v. AtChison, T ft S F 
Ry Co, 142 P2d 856, 61 Cal App. 
2d 286 

39k Mo—Satterlee v St Louis-San 
Francisco Ry Co, 82 S W.2d 69, 
886 Mo 948 

VlblattoiL of statute shown. 

Ill—McGehee v Qeo 8 Mepham ft 
Co , 279 Ill App 115 
Minn —^Fredrickson v Arrowhead 
Co-op Creamery Ass'n, 277 NW, 
846, 202 Minn 12. 

Ohio—McKee v New Idea, App, 44 
N-E 2d 697 

Tenn—Steiner v Spencer, 146 SW. 

2d 647, 24 Tenn App 889 
Violation of statute not shown 
Mo—^Hunt V Armour ft Co. 136 S. 
W2d 812, 846 Mo 677—Zachrits v 
St Louis-San Francisco Ry Co, 81 
S.W2d 608, 836 Mo 601, certiorari 
denied 66 SCt. 96, 296 US. 684, 80 
LEd. 418 

Wash—(Hrdner v. Seymour, 180 P. 

2d 664, 87 Wash.2d 802 
39 C J. p 1056 note 29 [a]. 

4a Or.—Campbell v Southern Fao. 
Co, 260 P. 622, 120 Or. 122. 
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Use of customary appliance. Proof that an ap¬ 
pliance IS one customanly used for the purpose, 
while not conclusive,*! tends to show due care on 
the part of the master in furnishing it,*3 but the 
use of a customary appliance does not tend to show 
due care where the evidence shows that it was 
used for a new function.*® Evidence of the failure 
of other employers in the same industry to furnish 
protective appliances does not establish that defend¬ 
ant was free from negligence in not furnishing 
them;** but, on the other hand, the failure of the 
master to furnish a device in customary use for the 
protection of his servant is some evidence of the 
master’s negligence.*® A master may show due 


care by proof that he has used the same appliance 
or similar appliances or materials for a length of 
time without accident,*® but this does not constitute 
conclusive evidence that the appliances or materials 
are reasonably safe *^ 

Evidence held sufficient to show negUgence. In 
accordance with the facts and circumstances of the 
particular case, the evidence has been held to be 
sufficient to show negligence of the master in fur¬ 
nishing defective appliances*® or in providing an 
unsafe place for the servant to perform his work *® 
More specifically, the evidence has been held to be 
sufficient to show negligence of the master in fail¬ 
ing to furnish his servant with a reasonably safe 


41 . Cal —^Perrett v Southern Fac < 
Co, 166 P2d T61, 78 Cal App 2 c 
SO. 

Iowa—Casey v Haziaen, 26 NW2£ 
60. 

89 eXJ p 881 note 63, p 1068, note 44, 
p 1128 note 26 

Use of customary method for doing 
work see infra subdiviBion d of 
this section 

48. ns —Steedley v Atlantic Coast 
Line R Co, COACa.. 107 F2d 
764 

Mo—Shey v Central Coal & Coke 
Co, 21 S.W 2d 772, 828 Mo. 1068 
89 C J p 1068 note 46. 

43L Utah—^Kaumana v White Star 
Oas & Oil Co. 68 P.2d 231, 92 Utah 
24. 

44. N.Y —Sadowski v Long Island 
R Co , 65 N B 2d 497, 292 N T. 448 

45. U S.—^Maty y Graaselli Chemi¬ 
cal Co, CCANJ., 98 P2d 877. 

89 C J p 1064 note 47 

48 . Ga—Southern Ry Co y Brad¬ 
shaw, 87 SB 2d 160, 78 OaApp 
488 

89 C J. p 1044 note 46 
Door stop 

undisputed testimony that door 
stop had existed as a part of lire 
station for some twenty-flye years 
during which time a large number 
of persons had passed through the 
doorway without sustaming an Inju¬ 
ry was strong. If not conclusive, evi¬ 
dence, that maintenance of such door 
atop was not negligence—City of 
Drumnght y. Moore, 170 P.2d 280, 
197 Okl. 806. 
m# after repair 

Where employee was killed when 
steel derrick upon which he was. 
working collapsed, any imputation to 
employer of negligence in contmuing 
to use derrick after it was damaged 
In storm and repsjred was refuted by 
two years' subsequent continuous 
use without any Indication that der¬ 
rick was defective or inadequate.— 
Phillips Petroleum Co. y. Manning, 
aaA.Ark. 81 F2d 849. 


47. Vt—^Bailey y. Central Vermont 
Ry., 86 A.2d 366. 118 Vt 488 

48. US—J. R Ilanify Co v West- 
berg. CCA Or, 16 P2d 562 

Ark—^Budoia Motor Co v Womack. 
Ill S.W2d 680, 196 Ark 74—Mc- 
Bachln & McBachin y Hill, 97 S 
W2d 70, 198 Ark. 1189 

Cal—Robinet y. Hawk, 252 P 1046, 
200 Cal 266 

Fla—^Holstun v Bmbry, 169 So 400. 
124 Fla. 664—Gallespie y, Thorn¬ 
ton, 117 So 714, 95 Fla. 6. 

Ky—^Louisville & N R Co v Good¬ 
man, 273 SW. 626, 210 Ky 18 

La—^Melton y Fraenng Brokerage 
Co, App, 81 So 2d 884 

Mass—^Demaris y. Van Leeuwen, 186 
NB 69, 288 Masa 169 

Miss —Hercules Powder Co v 
Thompson, 29 So 2d 828—^B L 
Bruce Co y Brogan, 166 So 860, 
176 Miss 808. 

Mo—^Anderson y Asphalt Distribut¬ 
ing Co, 66 SW2d 688, 86 ALR 
1038—Mooney y. Monark Gasoline 
& Oil Co, 298 SW «9, 817 Mo 
1266—Whitehead y Fogelman. 
App, 44 S W 2d 261—Goodwin v 
American Car & Foundry Co, App, 
285 SW. 629 

Okl—S H Kress & Co. y Naah, 88 
P 2d 636, 188 Okl 644 

Or —Donaghy y Oregon-Washington 
R. & Nay Co, 288 P. 1003, 188 Or 
668, rehearing denied 291 P. 1017, 
188 Or 668 

Tex.—MoMillan y Gage, Cly.APP. 
166 S W.2d 764, error refused— 
Lawson v. Hutcherson, Cly.App., 
188 SW8d 181, error dismissed. 
Judgment correct—^Houston, B & 
W. T. Ry. Co. y Chambers, Civ 
App, 279 SW. 290 

Va.—Stevens v Miraklan, 12 SB 2d 
780, 177 Va. 128—Aronovitch V 
Ayres, 198 SB 624, 169 Va 808 

Wash.—^Reynolds y. International 
Stevedoring Co., 246 P. 1, 188 

Wash 690 

89 C J p 1068 note 89 [al. 

48^ US—^Rowe y. Gatfce Corpora¬ 
tion. CCAInd, 126 F.2d 61, peti¬ 
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tion dismissed Gatke Corporation 
y Rowe, 68 S Ct 81. 817 U S 702. 
87 LBd. 661—Chapman & Dewey 
Lumber Co v Hanks, CCATenn, 
104 F2d 482—O'Hern y T Smith 
& Son. DC La, 8 F2d 299 

Ark—Safeway Stores v Phelps, 145 
SW2d 837, 201 Ark 496—Horton 
& Coleman, Inc, y Houser. 189 S 
W 2d 68, 200 Ark 291—Clark v 
Patterson. 77 SW2d 978. 190 Ark 
148—^Fair Oaks Stave Co v Cross. 
9 SW2d 680, 177 Ark 1146—Chi¬ 
cago Mill & Lumber Co v. Lamb, 
295 S W 27, 174 Ark 268 

Fla—Southern States Power Co v 
Clark, 169 So 881, 118 Fla 621 

Ill—McGehee y Oeo S Mepham & 
Co, 279 Ill App 116 

La—Tillman v Cook, App, 8 So 2d 
280 

Mass—Keough y B M Loew's, 21 
NB2d 971, 808 Mass 864 

Minn—^Ryan y Twin City Wholesale 
Grocer Co., 297 NW 705, 210 Minn 
21 . 

Miss—^Adams v. Hicks, 178 So. 484, 
181 Mibb 166 

Mo—Tabor y Kansas City Bolt 4k 
Nut Co , App. 274 S W 911 

NH—Kruger y Bxeter Mfg Co., 149 
A. 872, 84 N.H. 290. 

N J.—^Dailey v Mutual Chemical Co. 
of America, 16 A 2d 667, 125 NJ 
Law 466, affirmed 19 A8d 778, 126 
NJLaw 426 

N.D.—Bakken y State. 284 N.W. 618, 
60 N.D 844. 

Okl—6. H. Kress 4b Co y, Nash, 88 
P2d 686, 183 Okl 644. 

Tex—Neyland v Adams, Civ App., 
140 S.W 2d 288, error dismissed, 
Judgment correct—St Louis 
Southwestern Ry Co. y. Gillenwa- 
ter, Ciy.App, 284 S W. 268, affirmed 
St Louis Southwestern Ry Co. of 
Texas y. Glllenwater, Com App, 
294 SW. 198. 

Wash—Pellerm y. Washington Ve¬ 
neer Go, 2 P.2d 668, 168 Wash. 
666 . 

89 aj. p 1068 note 8$ [b}. 
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tool or instrument for the performance of his 
work ,50 in failing to furnish reasonably safe ma¬ 
chinery in failing to furnish a reasonably safe 
electrical appliance or apparatus ,52 or sufficient to 
show negligence of the master in failing to furnish 
a reasonably safe platform,53 scaffold,5^ ladder,55 
stairway,55 gangway,®^ or other support 5* Also the 
evidence has been held suffiaent to show negligence 


of the master in the construction or maintenance of 
an unsafe derrick, elevator, or other hoisting de- 
vice.53 

In like manner, evidence has been held to be suffi¬ 
cient to show negligence of a railroad in an action 
by a servant of the railroad for injury due to the 
unsafe condition of a locomotive50 or of a railroad 
car,51 such as where there was a failure to furnish 


sa Ark—Warren & O V Ry Co 
▼. Bdennffton, 28 SW2d 1073, 181 
Ark 1087 

Ky —Reed ▼ Nelson Creek Coal Co, 
6 S W 2d 2>63, 234 Ky 832 

Miaaa—^Bckatem v Scoffl, 18 NE2d 
484, 299 Maas 673—^Walsh v Bos¬ 
ton & M. R R. 187 NE 664, 284 
Mass 250—^AlcPhail v Boston & 
M R. R, 181 NE 789, 280 Mass 
118 

Minn—Thompson v Chicasro Great 
Western R Co, 206 NW 439, 164 
Minn 494 

Miss —^Faulkner v Middleton, 190 So 
910, 186 Mibb 366 

Mo—Gately v St Louis-San Fran¬ 
cisco Ry Co, 66 SW2d 64, 882 
Mo 1 

NH—Kruger V Exeter Mfv Co., 149 
A 872, 84 NH 290 

Tex—^Henwood v Neal, OxvApp, 198 
S W 2d 126 

29 C J. p 1064 note 48 [a] 

61. XT S-—Natural Gas & Fuel Cor¬ 
poration V Sallee, CCA Ark, 80 
F2d 908 

Aril—Roach v Haynes, 72 SW2d 
532, 189 Ark 899 —"W H Moore 
liumher Co y Ragland, 279 SW 
362, 170 Ark 1194—^Breece-White 
Mfg Co y Joumay, 278 SW. 642, 

170 Ark 366—^Hogue y Bundy. 271 
S W 979, 168 Ark 879 

Ga—Quarterman y Godwin, 129 6 
E 14, 84 GaApp 201 

HI—Montague v Belleyille Enamel¬ 
ing & Stamping Co, 249 lllApp 
667 

Ky—Croley y Huddleston, 192 SW. 
2d 717. 801 Ky 680—R B Tyler 
Co y Cantrell, 187 S W 2d 401, 281 
Ky 718 

Me —^Poiner y Venus Shoe Mfg Co, 
8 A 2d 116, 186 Me 100 

Miss —NationeJ Box Co y. Bradley. 
164 So 724, 171 Mies 16, sugges¬ 
tion of error oyemiled 167 So 91, 

171 Miss. 16. 

Mo—Scott y American Mfg Co, 
App, 20 BW2d 692—Primmer y 
American Car & Foundry Co, App i 
20 SW2d 687—Edwards y Smith, 
App. 286 SW 428 

Neb—^Bosteder y. Duling, 219 N.W 
896, 117 Neb 164 

NH—Piokett y Norwood Calef & 
Co, 196 A 627. 89 NH. 244. 

89 C J p 1064 note 49 

60. Kan —^Howard y Jones Store 
Co., 866 P 1019, 128 Kan. 620, 68 
AliR 189 

67 0.J.S-9 


Miss —Masonite Corporation y. 
Lochridge, 141 So 758, 163 Miss 
864 

NC—Gibson v Steele's Mills, 180 S 
B 617, 190 NC 760 
Tex—^Bl Paso Electric Co v Greg- 
ston, Civ App, 170 SW2d 616 
Utah—Kaumans y White Star Gas 
& Oil Co, 68 P2d 231, 93 Utah 24 
Va—Colonna Shipyard y Dunn, 146 
SE 342, 151 Va 740, certioran de¬ 
nied 49 set 258, 279 US 840, 78 
liEd 986 

39 C J p 1067 note 61. 

63. Ney—Southern Pac Co v 
Huyck, 128 P2d 849. 61 Ney 365 
Okl—Tindall Motor Co y Mankm. 

86 P2d 626, 184 Okl 333 
Or—Hoyedsgaard y Grand Rapids 
Store Equipment Corporation, 6 P 
2d 86. 188 Or 89 
89 C J p 1069 note 66 [a]. 

61 . US —Ingalls Shipbuilding Corp 
y Trehern, CCA Miss, 155 F2d 
202 

Ala—Found y Gaulding, 187 So 468, 
237 Ala. 387 

N.H—Lucas y Pietkevich, 176 A 
284, 87 NH 148 

NT—^Launn y. Patrick Const Cor¬ 
poration, 88 NTS 2d 928, 268 App 
Diy 1018, appeal denied 43 N E 2d 
841, 289 NT 626 

Vt —Trayelers’ Ins Co v Eyans, 143 
A 290, 101 Vt 260 
39 C J p 1069 note 67 [a] 

66. US —Thunberg v Panama R 
Co, CCANT. 139 F2d 667 
Fl6L—C F Hamblen, Inc, y Owens, 
172 So 694, 127 Fla 91 
Kan —^Palmer y Julian, 170 P 2d 818, 
161 Kan 610. 

Ky—^Nugent Sand Co v. Howard. 11 
SW2d 985, 227 Ky 91. 

Pa.—^Lemon v Looker. 97 Fa Super 
240 

Wash—Etel y. Grubb, 388 P 981, 167 
Wash 811 

88 aJ. p 1068 note 68 M 

66. Mibb —S. H Kress & Co. y 
Sharp, 126 So. 650, 186 Miss. 698, 
68 ALR. 167. 

Mo —^Busby ▼. Southwestern Bell 
Telephone Co, 287 S.W 434 
NC—^Batson y City Laundry Co, 
170 SE. 186, 206 Na 98. 

Or —^Hoyedsgaard y Grand Raplde 
Store Equipment Corporation, 6 P 
2d 86, 188 Or. 89. 
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Wash—Kelly y. The Vogue, 158 P8d 
277, 21 Wash 2d 786 

39 C J p 1070 note 69 [a] 

67. Ark—^Royal y. White Oil Corp, 
264 SW 819, 160 Ark 467—Fay- 
etteyille Mercantile Co v. Rogers. 
147 SW 466, 103 Ark 484 

39 C J p 1070 note 60 [a] 

68. Cal —Grady v Canfield, 49 P 2d 
902. 9 Cal App 2d 841 

Ohio—^Baltimore & O R Co y Mc- 
Teer, 9 NE2d 637, 66 Ohio App 
217 

S C —Whisenhunt y Atlantic Coast 
Line R Co. 10 SE 2d 306, 196 S. 
C 218 

89 C J p 1070 note 61 [a] 

69. Fla —Putnam Lumber Co y 
Berry, 3 So 2d 183, 146 Fla 696 

Mo—^McNairy y Pulitzer Pub Co, 
App, 274 SW 849 

Okl —Campbell v Breece, 274 P 
1085, 184 Okl 266 

Or—Chatfleld y Zeller, 147 P2d 222, 
174 Or 69 

89 CJ. p 1067 note 68 [a], p 1068 
notes 64 [a], 65 [a] 

60. Ala—^Atlantic Coast Line R Co 
y. Wetherington, 16 So 2d 720, 246 
Ala 313—^Atlantic Coast Line R 
Co y Hardwick, 198 So 780, 239 
Ala 58 

Ark—^Missouri Pac B Co y. Haig^ 
ler, 168 SW2d 708, 208 Ark 804 
—^Missouri Pac. R Co y Hendnx, 
277 SW 387, 169 Ark 826, certiO- 
ran denied 46 S Ct 861, 270 U.S. 
651, 70 LEd 781 

Ill—O'Brien v Chicago & N. W Ry 
Co, 68 NE2d 688, 829 Ill App 388 
—^Hayes y. New Tork Cent R Co, 
67 NE2d 215, 328 HI App. 631— 
Parthun y Elgin, J & E Ry Co., 
60 NE2d 464, 826 lU App 408 

Mo—^Meierotto y. Thompson, 201 B 
W2d 161—Satterlee v. St Louis- 
San FranciBCO Ry. Co, 82 SW2d 
69, 83*6 Mo. 948—Crain y Ulinoii 
Cent. R Co, 78 SW8d 786. 836 
Mo 658, oertioran denied Illinois 
Cent. R Co y Crain. 66 S Ot 128. 
298 U S. 607. 79 L Ed. 698—Harlan 
y Wabash Ry. Co., 78 SW2d 749, 
836 Mo 414 

Tex—Galyeston, H. ft S. A Ry Co. 
y Ford. OiyApp., 276 SW. 468. 

39 C J p 1070 note 62 [a]. 

6L U.S—^Unlon Pao B. Co. y De 
Vaney, OCACaL, 162 F.2d 24 

Ark—^Missouri Pac B. Co y. Beard, 
89 S.W.2d 292, 188 Ark 877. 
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a suitable coupler,brake,or hand hold;®^ or 
sufficient to show that defendant railroad was neg^- 
ligent in the construction or maintenance of its 
track,®5 roadbed,®® yards,®^ bridge,®® or bridge 
guard;®® or that it was negligent in permitting a 
dangerous obstruction to remain on,*^® beside,^! or 
over*^® the track or roadbed. 


Evidence has also been held to be sufficient to 
show negligence of the master in failing to furnish 
a reasonably safe place of work where the place of 
work was a mine,^® quarry,^^ or other excavation,^® 
including cases where the servant has been injured 
by reason of an accumulation of explosive or poi¬ 
sonous gases'^® or dust*^*^ due to a failure to ventil- 


Cal—^Burch v Atchison, T. & S F 
Ry Go, 142 P 2<1 9^56, 61 CalApp 
2d 286 

Ill—^Armstrong- v Chicagro & W 1 
R Co. 188 NE 478, 860 Ill 426, 
certiorari denied Chicago & W I 
R Co V. Armstrong, 53 8 Gt 528, 
289 US 724, 77 LEd 1476 
Ind —Chesapeake & O Ry Co v 
Fultz, 161 NE 886. 191 IndApp 
i639, certiorari denied 61 SCt 31, 
282 US 856, 75 LEd 757 
Keb—^Ellis V Union Pac R Go., 87 
NW2d 921, 148 Neb 615 
89 G J p 1071 note 68 [a]. 

6fl. US—Vigor V Chesapeake & O 
Ry Co, CCAInd, 101 F 2d 865. 
certiorari denied Chesapeake & O 
R Go V Vigor, 69 SCt 1031, 307 
US 685, 88 LEd 1617—Hampton 

V Des Moines & C I R. Co., GCA. 
Iowa, 66 F2d 899 

Ill—^Howard V. Baltimore & O C T 
R Co, 68 NE.2d 774, 827 IllApp 
88 

Ind—Chicago, I. & L Ry Go v 
Stierwalt, 168 NE 807, 87 Ind.App 
478, certiorari denied 49 SCt 82, 
278 U.S 683. 78 LEd 661 
Minn—^Holz v Chicago, M, St P. & 
P. R. Co, 224 NW. 241, 176 Minn 
676 

Mo — Wilson V. Thompson, 188 SW 
2d 881, 846 Mo. 319 
Tex—^Fort Worth & D C Ry Co. 

V Williams, Civ App, 276 S W 416, 
certiorari denied 46 S Ct 866, 270 
US 661. 70 LEd 786 

89 C J. p 1072 note 64 [al. 

68, US —^Myera v Reading Co, Pa, 
67 set 1834, 331 US 477, 91 L. 
Ed 1616—CusBon v Canadian Pac 
Ry Co, C.CAVt. 116 F2d 480— 
Sullivan V. Aliauippa & S R Co., 
DC Pa., 57 FSupp 853 
Gal—^Newkirk v Los Angeles Junc¬ 
tion Ry Co, 181 F 2d 585. 21 Cal 
2d 808—Hosman v. Southern Pac. 
Co, 88 P2d 88, 28 Cal App 2d 621, 
certiorari denied Southern Pac Co 

V Hosman. 69 S Ct. 646, 806 U S 

666, 83 LEd 1064—Karberg v 

Southern Pao. Co, 62 P2d 286, 10 
Oal App 8d 284—^Ballard v Sacra^ 
mento Northern Ry Go, 14 P2d 
1046, 126 CalApp 486, rehearing 
denied 16 P.2d 798, 126 CalApp 

486— Qualls v. Atchison, T. & S. F 
Ry. Co, 296 P. 646, 112 CalApp 
7 

Ga —^Louisville AN R. Co v 
Crapps, 8 S E 2d 418, 62 Ga App 

487— ^Louisville & N R Go v 
Edwards, 168 SE. 861, 48 GaApp i 


167—Western & A R R v Mei- 
Bter, 140 SE 906. 87 GaApp 670 
Ill —^Anderson v Chesapeake & O 
R Co, 263 IllApp 601, affirmed 

186 NE 186, 852 Ill 661, certio¬ 
rari demed Chesapeake & O Ry 
Go V Anderson, 64 SCt. 98. 290 
US 676. 78 LEd 583 

Ind—^Pennsylvania R Co v. Hough, 
161 N E 706. 88 Ind App 601. 

Mo —Wild V. Pitcairn, 149 S W 2d 
800, 847 Mo. 916, certiorari demed 
Pitcairn v Wild, 62 SCt 72. 814 
US 688, 86 LEd 512 
Okl —^Missoun-Ransas-Tezas R Co 
v Highflll, 298 P 182, 146 Okl 84. 
certiorari demed 61 S Ct 488, 283 
US 884, 76 LEd 1446. 

Tex—^International & G N R Co v 
Finger. Civ App , 16 S W 2d 182, eT> 
TOT dismissed—^International-Great 
Northern R Co v Hailey, Civ 
App, 9 S W 2d 182, certiorari de¬ 
nied 60 set 17, 280 US 668. 74 L. 
Ed 618 

39 C J p 1072 note 65 [a] 

64. US—^Fort Street Union Depot 
Co V Hillen, CCAMich, 119 F 
2d 807, certiorari denied 62 SCt 
82, 814 US 642, 86 LEd 616 

39 C J p 1072 note 66 [a] 

65. Qa —Southern Ry Co v Goree, 

187 SE 297, 54 GaApp 134— 
Western & A R R v Hughes, 143 
SE 186, 37 GaApp 771, affirmed 
49 S Ct. 281, 278 U B 49i6, 78 L Ed 
478 

Ind —Chesapeake & O Ry Co v 
Fultz, 161 NE 885, 91 IndApp 
689, certiorari denied 61 SCt 81, 
282 US 856. 76 LEd 767 
Kan—^Pipkin v Midland Valley R 
Co. 19 P2d 701, 137 Kan 160 
89 C J. p 1078 note 67 [a] 

66. Ga—Southern Ry Co v. Goree, 
187 S.E 297, 64 GaApp 134 

89 C J. p 1078 note 68 [a] 

OroBSlng' 

Evidence warranted finding that 
protruding end of plank at railroad 
crossing was a defect in railroad’s 
works, within meaning of Federal 
Employers’ Liability Act and that 
such defect was due to railroad’s 
negligence and the proximate cause 
of injury to switchman who tripped 
over plank in attempting to alight 
from locomotive —Chicago Great 
Western Ry Co v Peeler, C.C A 
Bdlnn., 140 F 2d 866 

67. U S —^Thompson v Camp, C.C A. 
Tenn, 163 F2d 896 
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68. Ala —^IllinoiB Cent R Co v 
Posey, 101 So 644, 212 Ala 10 
39 C J p 1074 note 69 [a] 

68. Ill—^Brant v Chicago & A R 
Co. 128 NE 732. 294 Ill 606 
39 C.J. p 1074 note 70 [a] 

7a Cal—Smith v Schumacker, 86 
P2d 967. 80 Cal App 2d 251. certio¬ 
rari denied Schumacher v Smith, 
59 set 1046, 807 US 646. 88 L 
Ed 1626 

Mo —^Doyle v St Louis Merchants' 
Bridge Terminal Ry Co, 31 SW 
2d 1010, 836 Mo 425, certiorari de¬ 
nied St Louis Merchants’ Bridge 
Terminal R R v Doyle, 61 SCt 
845, 283 US 820, 76 LEd 1485 
89 C J p 1074 note 71 [a] 

71. US —^Ellis V Union Pac R Co, 
Neb, 67 SCt. 698, 829 US 649, 
91 L Ed 672 

Cal—^Haskins v Southern Pac Co, 
89 P2d 895, 8 Cal App 2d 177 
39 C J p 1074 note 72 [a] 

76. Conn—Sliwowski v New York, 
N H & H R Co, 108 A. 805, 94 
Conn 803 

89 C J p 1074 note 78 [a]. 

73. US—Splint Coal Corporation v 
Anderson, CCAKy, 109 F2d 896, 
certiorari denied 61 S.Ct 18, 311 
U S 6i61, 85 L Ed 424 

Okl —Quapaw Mining Co v Cog- 
bum, 190 P 416, 78 Okl 227 
89 C J p 1076 note 74 [a] 

Safe place along hanlway 
Evidence was held sufficient to 
show negligence where the master 
failed to provide safie places of ref¬ 
uge along the haulway—Ford v Le¬ 
high & Wilkes-Barre Coal Co, 101 
A 968, 268 Pa. 24—39 CJ. p 1076 
note 88 [a] 

74. Mass—^Kendrick v Lynn Sand 
A Stone Co. 59 NE2d 702, 817 
Mass 787 

39 C J p 1075 note 75 [a] 

76. Pa—^Dohl v Clement, 107 A. 
384, 268 Fa 581 

89 C.J p 1076 note 76 [a] 

7a Ark—^Bates Coal A Mining Co 
V Mannon, 168 SW2d 408. 206 
Ark 216 

cal —^Humphrey v Star Petroleum 
Co, 298 P. 692, 110 CalApp 16. 
Mo—Totten v Smith Bros, App, 8 
SW2d 740 

89 C.J. p 1076 note 86 [a] 

77. Okl —^McAlester-Bdwards Coal 

Go V. Stephenson. 260 P. 78, 126 
Okl. 219. 
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ate'^8 or to sprinkle^® the place of work, or where 
the master has failed to timber or otherwise shore 
lip an unsafe place®® or to furmsh suitable materi¬ 
al for such timbering,81 and the servant has been 
injured by reason of falling or slipping matenal in 
a mine,82 quarry,8S tunnel,84 pit,86 trench,86 or oth¬ 
er excavation.87 

Also the evidence has been held sufficient to show 
negligence in failing to guard the dangerous part 
of a running machine or hoisting device,88 or to 
cover or rail a dangerous aperture,®^ or to main¬ 
tain a proper railing along a dangerous passage¬ 


way®® or support,®! or to furnish adequate safety 
equipment or other safeguards to protect the serv¬ 
ant from a known dangerous condition of appliance 
or place ®8 

Evidence held insufficient to show negligence. In 
accordance with the facts and circumstances of the 
particular case, the evidence has been held to be 
insufficient to warrant recovery by plaintiff for al¬ 
leged negligence of the master in furnishing defec¬ 
tive appliances®® or in providing an unsafe place 
for the servant to perform his work ®4 More spe¬ 
cifically, the evidence has been held insufficient to 


78L Ark—Central Coal & Coke Co v 
Barnes, 283 SW 688. 149 Ark 538 
89 C J p 107i6 note 86 [a] 

79- Ill—^Davis V Illinois Collieries 
Co. 88 N B 836. 232 Ill 284 
39 C J p 1076 note 87 [a] 

80. U S —Splint Coal Corporation v 
Anderson, CCAKy, 109 F2d 896. 
certiorari denied 61 S Ct 18. 811 
U S 661, 85 L Ed 424 

Ky—Breslin v Blair, 60 SW2d 337, 
249 Ky 178 

89 C J p 1076 note 88 [a]. 

81. Kan —Ricci v Cherokee & Pitts- 
burgr Coal & Minins: Co , 140 P 884, 
92 Kan 349 

39 C J p 1076 note 84 [a] 

88. US -^Splint Coal Corporation v 
Anderson, CCAKy, 109 F2d 896, 
certiorari denied 61 SCt. 18, 811 
U S 6i61, 85 L Ed 424. 

Ark—^New Union Coal Co v Suit, 
290 SW 680, 172 Ark 768 
Ky—Southern Minins: Co v Saylor, 
96 S W 2d 286, 264 Ky 656 
Mo—Biondi V Central Coal Sc Coke 
Co, App, 297 SW 171, CLfllrmed 9 
S W2d 696, 820 Mo 1180 
Okl —^Adamson v Allende, 62 F 2d 
1229. 178 Okl 464 
89 C J p 1075 note 77 [a] 

SSL Okl —Southwest Stone Co v 
Hue:hes, 177 P 8d 489, 198 Okl 267 
89 C J. p 1076 note 78 [a] 

84i Ark—Trumann Cooperasre Co v 
Crye, 209 SW 278, 187 Ark 293. 

39 C jr. p 1076 note 79 [a] 

8Ai Vt—Johnson v Doubleday, 102 
A 1038, 92 Vt 267 
39 C J p 1076 note 80 [a] 

86. Ky—^Breslin v. Blair, 60 S.W2d 
837. 249 Ky. 178. 

Mass—^De Marco v Pease, 149 NE 
208, 268 Maas 499 
89 C.J. p 1076 note 81 [aj. 

87. Fa.—^Lombardo v Pittsbursrh & 
L E R, R Co, 91 Pa Super. 807 

89 CJ. p 1076 note 82 [a]. 

8& Mo—^Ebert v. A, J Kasper C6, 
71 SW2d 869, 228 Mo App 689— 
Scott V American Mfff Co, App, 
20 SW2d 692—^Renfrew v. Loose 
Leaf Metals CD., App., 6 SW2d 
666 . 


NH—^Wemyas v Wyonung Valley 
Paper Co, 172 A 438, 86 NH 687 
Wia—^Tiemann v May, 292 NW 
612, 286 WiB. 100 

89 C J. p 1077 notes 89 [a], 90 [a]. 
Belt 

NH—^Boucher v Namasket CO, 17 
A 2d 98. 91 NH 215 
89 C J. p 1078 note 95 [a] 

Bolt or set screw 

Kan—^Bollinger v Hill City, 227 P 
265. 116 Kan. 604 
39 C J p 1078 note 98 [aj 
OosTwheel 

Pa.—^Maurer v. Rogers, 95 A 598, 250 
Pa 447 

39 C J p 1077 note 93 [aL 
Knife 

Mm—^Puls V. Chicago, B & Q R 
Co, 160 N.W 176, 127 Minn 607 
39 C J p 1077 note 91 [a] 

Pulley 

Iowa —Steburg v Vincent Clay 
Products Co, 155 NW. 887, 178 
Iowa 248. 

89 C J p 1078 note 97 [a] 

Boiler 

Fa—Schwarts v Caplan, 100 A. 800, 
266 Pa. 239 

89 C J p 1078 note 94 [a] 

Saw 

Va—Atlantic Coast Lme iR Co v. 

Bell, 141 S E 888, 149 Va 720 
89 C J. p 1077 note 92 [a] 

Shaft 

Mo —^Tatum v. Crescent Laundry 
Co, 208 SW 189, 201 Mo App. 97 
89 CJ p 1078 note 96 [a]. 

88. Iowa—^Iiunde v. Cudahy Pack¬ 
ing Co, 117 NW ]!063, 189 Iowa 
688 . 

89 C J p 1078 note 99 [a] 

Blevator shaft | 

RI —Wojtyna v Bazar Bros & Co, 
142 A 641. 

89 C J. p 1078 note 2 [a]. 

Hatchway 

Pa.—James v Snellenburg, 90 A. 629, 
244 Pa 866 

39 C J p 1078 note 1 [a]. 

Beservolr or vat 

NH—Osman v W. H McElwaui 
Co, 99 A. 287, 78 NH 697. 

89 C J. p 1078 note 3 [a]. < 
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9a US —^Thomson v Boles, CCA 
Minn, 123 F 2d 487, certiorari de¬ 
nied 62 set 632, 816 US 804, 86 
LEd 1204 

39 C J p 1078 note 4 [a]. 

91. Mmn—Security Trust Co v St 
Paul Bldg Co, 183 NW 861. 116 
Minn 295 

39 C J p 1078 note 5 [a] 

92. US —^Pieczonka v Pullman Co, 
CCANT, 102 F2d 482 

NH—Dubuc V, Amoskeag Indus¬ 
tries, 15 A 2d 867, 91 NH 173 

Tex —^Neyland v Adams, Civ App, 
140 S W 2d 288, error dismissed, 
judgment correct 

89 C J p 1078 note 6 [a], p 1079 note 
7 [a]. 

Oogglea 

Ark —Berry Asphalt Co v Kidd, 
148 SW2d 42. 200 Ark 1121. 

Besplrator or mask 

US—Rowe V Gatke Corporation, G. 
C Aelnd, 136 F 2d 61, petition dis¬ 
missed Gatke Corporation v Rowe, 
68 SCt. 81, 817 US 702, 87 LEd 
661 

Cal—Neugebauer v Gladding, 169 P. 
714, 36 Cal App. 276. 

Ventilation or exhaust fans 

US—^Rowe v Gatke Corporation, C. 
CAInd, 126 F2d 61, petition dis¬ 
missed Gatke Corporation v Rowe, 
63 set 81, 817 US 702, 87 LEd. 
661 

Ind—^Dean v. Dalton Foundries, 84 
NE2d 145, 109 Ind.App 877 

9a Iowa—Anderson v Sheuerman, 
6 NW2d 125, 233 Iowa 705 

Ky—^Hobson v Turner, 185 SW3d 
660, 299 Ky 842. 

La —Buttitta v. J. C Penny Co.. 
App, 164 So. 469 

Mass —^Muoha v. Northeastern 

Crushed Stone Co, 80 N E 3d 870, 
807 Mass 692 

Mmn—Johnson v. Anderson, 236 N 
W 628, 183 Mmn. 366. 

Mo—^Emrick v. City of Springfield, 
App, no SW2d 840. 

NT—Sherry v. Pennsylvania R Co, 
290 NTS. 17, 248 AppDiv 489— 
Murray v. O’Bnen Bros., 286 N.T. 
S 648, 227 App.Div. 48 

39 C.J. p 1061 note 40 [a]. 

Mi U.S—^Bray v. Gulf Stevedoring 
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entitle plaintiff to recover for the alleged failure 
of the master to furnish his servant with a reason¬ 
ably safe tool or instrument for the performance 
of his work,®6 in failing to furnish reasonably 
safe machinery in failing to furnish a reasonably 
safe electrical appliance or apparatus or in fail¬ 
ing to furnish a reasonably safe platform, 98 scaf- 
fold,99 ladder,! stairway,8 gangway,® or other sup¬ 
port.^ Also the evidence has been held insufficient 


to show negligence of the master in the construc¬ 
tion or mamtenance of an unsafe demcl^ elevator, 
or other hoisting device.® 

In hke manner, evidence has been held insuffi¬ 
cient to show negligence of a railroad in an action 
by a servant of the railroad for injury alleged to 
be due to the unsafe condition of a locomotive® 
or of a railroad car,7 such as where the neghgence 
alleged was failure to furnish a suitable coupler,® 


G6. GCA La. 18 F2d 411—Younff 
V Xew Orleans Coal & Biaso Tow¬ 
boat Co, DC La., 8 F2d 810 
Ala —^Bankers' Mort? Bond Go v 
Sproull, 124 So 907. 220 Ala. 246 
Ark—^Roe v St Louis Southwest¬ 
ern By Co. 168 SW2d 1112, 206 
Ark. 416—Basye v. Odom, 168 S 
WSd 1092. 206 Ark 423—Chicagro, 
H I & P By Co V Sampson, 142 
SW2d 221, 200 Ark 906—Spark¬ 
man Hardwood Lumber Co v Mc¬ 
Cann, SO SW2d 63. 190 Ark 662 
Gal—Daly v Wierht. 277 P. 882, 99 
Cal App 127 

Xnd —^Widmer v Hufnagel, 26 N El 2d 
667. 108 lnd.App 2G7 
Iowa—^Anderson v Sheuerman, 6 N 
W2d 126, 282 Iowa 706 
Ean—Gifford v Wheeler, 106 P2d 
684, 162 Kan 644 

Ky—^Bishop V Walker, 172 SW2d 
224. 294 Ky 690 

Me—Charpentier v Great Atlantic 
& Pacido Tea Co, 167 A. 237. 130 
Me 428 

Mich—Sherman v Barthwell, 17 N 
W 2d 727, 810 Mich 494—^Budzen v 
Michigan Cent R Co., 239 N.W 
889. 256 Mich 454 

Miss—^Masonite Corp v Stevens, 80 
So 2d 77—Supreme Instruments 
Corporation v. Lehr, 1 So 2d 242, 
190 Miss 600—Aponaug Mfg Co. v 
Hammond, 187 So 227, 186 Miss 
198 

Mo—Sabol V. St Louis Cooperage 
Co, 282 S W. 426, 818 Mo 627 
Neb—^Brannan v Chicago & N. W 
By Co, 226 NW. 474, 118 Neb. 608 
N.C —Graver v. Franklin Cotton 
Mills, 146 SEI 670. 196 NC 830 
Okl—^Kansas City, M. & O By. Co 
V. Bishop, 282 P 1091, 140 Okl 277 
Or—Cox V Sanitarium Co, 184 P.2d 
886 

Tenn —Crane SInamelware Co. v. 

Bowen, 16 Tenn App 217 
Tex—Bsjlway Express Agency v. 
Bobinson, Civ ApP» 162 S W.2d 984, 
error refused. 

89 C J p 1061 note 40 [b] 

9B. Ark.—^Boe v. St Louis Southr 
westem By. Co, 168 S.W.2d 1112, 
206 Ark 416—Cleaver v. Bert 
Johnson Orchards, 298 8.W. 1016, 
176 Ark. 228. 

Ga.—Southern By. Co. v Bradshaw, 
87 SE2d 160, 78 Ga.App 488. 
Mass—Shipp V. Boston ft M. B. B., 
186 N.B. 668, 288 Mass. 266. 


Miss—^Masonite Corp v. Stevens, 30 
So 2d 77. 

NY—^Hendrickson v Bice, 217 NY 
S 86, 217 App.Div 488 
89 C J p 1064 note 48 [b]. 

96. US—^Enckson v. Pacific States 
Lumber Co., C C A Or, 18 F 2d 618 
Ark —Pekin Wood Products Co v 
Burkhardt, 96 S.W2d 776, 192 Ark 
1025—^Bice ft Holiman v. Hender^ 
son. 85 SW2d 1016, 188 Ark. 866 
HI—Kay v Bothschild, 2 NE 2d 589, 
286 Ill App 681. 

Mich —^Muchler v Johnson, 273 N.W. 
794, 280 Mich 627 

Miss—J W Sanders Cotton Mill v 
Moody, 195 So 688, 189 Miss 284 
Mo —Williams v St Joseph Artesian 
Ice ft Cold Storage Co, 214 SW 
386. 

N H —^Lafontaine v. St John, 80 A 2d 
476, 92 NH 819. 

Wash —Bremer v Shoultes, 110 P 2d 
641, 7 Wash 2d 604—Wehtje v 

Porter, 48 P 2d 212. 188 Wash. 177. 
89 C J p 1066 note 50 
97- US —^Federal Electric Co v. 

Taylor. CCAMo. 19 F 2d 122 
Ark—^Ft Smith Light ft Traction 
Co v Cooper, 280 SW 990, 170 
Ark 286 

Ky —^Deboe's Adm’r v West Ken¬ 
tucky Coal Co. 287 S.W. 568, 216 
Ky 198 

Mo—^Kramer v Kansas City Power 
ft Light Co, 279 S W. 48, 811 Mo 
869. 

89 C J. p 1067 note 62 
Pzimaxy negUgenoe not shown 
Mo—^Missouri Dist Telegraph Co. v. 
Southwestern Bell Telephone Co, 
98 S W 2d 19, 838 Mo. 692 
98k US —O’Mara v. Pennsylvania 
B Co, C.C.AOhio, 96 F.2d 762. 

89 C J. p 1069. note 66 [bj 

99. Ark —^Missouri Pac B Co. v. 

Davis. 186 SW2d 20, 208 Ark 86 
Mo—Guthne v Gillespie, 6 SW2d 
886, 319 Mo 1187 
89 C J p 1069 note 67 [b]. 

1 , U.S—McNeal v. Otto, CCAN 
M, 91 F.2d 289. 

Ark—^Harmon v Mornson, 147 SW 
2d 85, 201 Ark 820 
Mias —^Eagle Cotton Oil Co v Sollie, 
187 So 606, 186 Misa 476. 

89 G J. p 1069 note 68 [b] 

8. Mass—^Mannmg v Smith, 12 N 
E2d 845, 299 Maas 818. 
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N C —Graver v. Franklm Cotton 
Mills, 146 SE 670, 196 NC 330 

ft SC—Culbreth v. Taylor-Colquitt 
Co, 167 S E 148. 168 S C 163 

89 C J. p 1070 note 60 [b] 

ft Mich—^Morris v. Timmer, 220 N 
W 794. 243 Mich 612 

39 C J. p 1070 note 61 [b]. 

ft US—^Luokenbach S S Co v. 
Buzynski, CCA Tex, 19 F2d 871, 
reversed on other grounds 48 SGt 
440, 277 US 226, 72 LEd. 860, con¬ 
formed to, CCA, Luckenbach S 
S Go V. Buzynski, 81 F 2d 1016, 
certiorari denied Buzynski v. 
Luckenbach S S Co, 49 S.Ct 488, 
279 US 867, 78 L Ed 1004. 

NJ—Matchett v F C Reinhardt 
Holding Co, 166 A. 116, 110 NJ 
Law 601 

Tenn—^Mebane v. Baptist Memorial 
Hospital. 166 S W2d 622, 179 Tenn 
381 

89 CJ p 1067 note 68 [b], p 1068 
notes 64 [b], 65 [b] 

OzoBB negligence not Bhown 

Tex—San Jacinto Bldg v Washing¬ 
ton, Civ App, 122 SW2d 289 Er¬ 
ror refused 

ft US —Chicago Great Westezn B 
Co V. Bambo, Minn, 56 S Ct 698, 
298 U S 99, 80 L Ed 1066, rehear¬ 
ing demed 66 S Ct 945, 298 US 
692, 80 LEd. 1409, conformed to 
Bambo v Chicago Great Western 
B Co, 268 N.W 199, 197 Minn 662 
—^Fredericks v Erie R. Co., CCA 
NY, 36 F2d 716 

Mo—^Fryer v St. Louis-San Ffan- 
cisco By Co, 68 SW2d 47, 388 
Mo 740—^Rilev v Wabash By Co., 
44 SW2d 186, 328 Mo 910—Bon- 
narens v Lead Belt By. Co, 278 S 
W 1048, 309 Mo 66. 

Okl—^Pryor v. Chicago, B I ft P. 
By Co. 89 P2d 663, 170 Okl 168 

Va—CroBswhite v Southern By Co, 
28 SE2d 777, 181 Va 40. 

89 C J P 1070 note 62 [bj. 

7. US—Norfolk ft W. By Co. v 
Hall, CCAW.Va, 49 F 2d 692 

Me—^Morey v Maine Cent B. Co, 
188 A 92. 126 Me. 272. 

39 C J. p 1071 note 63 [b]. 

ft Me—^Morrisette v Grand Trunk 
B. Co, 104 A 688, 117 Me 678. 

I 89 CJ p 1072 note 64 [bL 
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brake,® or hand hold,i® or insufficient to show that 
defendant railroad was negligent in the construc¬ 
tion or maintenance of its track,H roadbed,i® 
yards,i* or bridge or that it negligently permit¬ 
ted a dangerous obstruction to remain on,^® be¬ 
side,or over,i7 the track or roadbed. 

Evidence has also been held to be insufficient to 
warrant a recovery by the servant for the master’s 
alleged negligence in failing to furnish a reasonably 
safe place of work where the place of work was a 
mine^® or other excavation,^® such as where the 
servant was alleged to have been injured by reason 


of an accumulation of explosive or poisonous gas¬ 
es®® due to a failure to ventilate the place of 
work,2i or where the master was alleged to have 
failed to timber or otherwise shore up an unsafe 
place®® or to furnish suitable material for such 
timbenng,®® and the servant has been injured by 
reason of falling or slipping matenal in a mine,®^ 
quarry,2B tunnel,®® trench,®^ or other excavation,®® 
or insufficient to show negligence in failing to guard 
the dangerous part of a runnmg machine or hoisting 
'device,®® or to cover or maintain a barrier along a 
dangerous aperture,®® or to maintain a proper rail- 


Oi m —Garter v Peoria & P U. Ry 
Co. 8 NE2d 966, 286 IllApp 632 
Minn —Collins v Great Northern Ry 
Co. 231 N.W. 797, 181 Mum 126— 
Stemper v. Chicago, M & St P 
Ry Co. 209 NW. 266, 167 Mmn 
879—^McDonald v Great Northern 
Ry Co, 207 NW 194, 166 Mum 
87 

WiB —^Rupert v. Chicago. M, St P & 
P R Co, 232 NW 660. 202 Wis 
568. certiorari denied 61 SCt 488. 
283 U S 840. 76 L Ed 1461 
89 C J p 1072 note 66 [b] 

10. Mo—Zachnts y. St Louis-San 
Francisco Ry Go, 81 SW2d 608, 
836 Mo 801, certiorari denied 66 S 
Ct 96. 296 U.S 684, 80 L Ed. 413— 
Bonnarens y Lead Belt Ry Co, 
273 SW 1043, 309 Mo 66 

89 C.J p 1072 note 66 [b] 

11. Ky—^Louisville & N R Co y 
Chapman's Adm'x. 190 SW2d 642, 
800 Ky 885 

89 C J. p 1078 note 67 [b] 

IS. US —^Healy y Central R Co of 
New Jersey, D.CNY, 36 FSupp 
591 

Ark—^Roe v St Louis Southwestern 
Rv Co, 168 SW2d 1112, 206 Ark 
416—Caddo River Lumber Co v. 
Henderson, 109 SW2d 426, 194 
Ark 724 

Va —Chesapeake & O Ry Co y But¬ 
ler. 177 SE 196, 168 Va 626 
89 C J. p 1078 note 68 [b] 

Trestle 

Ark—Missouri Pac R Co y Hath- 
cock, 189 SW2d 36, 200 Ark 294 
18 . US—^Delaware, L & W R Co 
y Koske, NJ. 49 SCt 202, 279 U. 
S. 7, 78 LEd 678 

Mo.—Wickham v St. Loula-San 
SYancisco Ry Co, 81 S.W.2d 1007 
Ohio—^Bevan v New York, G & St 
L R Co. 6 NE2d 982, 182 Ohio 
St 246, certiorari denied 67 SCt 
924, 801 U.S 696, 81 LEd 1861 
Or—Waller y Northern Pac Ter^ 
minal Co of Or, 166 P2d 488, 178 
Or 274, certiorari denied 67 S.Ct 
46, 829 US 742, 91 LEd 640. re¬ 
hearing denied 67 S Ct 181. 829 U 
S. 826. 91 L Ed 701 
Idi Okl—-Wyman v Chicago, R I & 
P. B. Co. 184 P. 768, 76 OkL 172 


[ Tex —^Fort Worth & Denver City Ry 
Co y Burton, CivApp, 168 SW.2d 
601 

15. Ga.—Gay v Osteen, 192 S E 689, 
56 GaApp 224 

89 C J p 1074 note 71 [b] 

18. Ill—^Halloran v. Chicago & N 
W Ry Go. 63 NE 2d 670. 327 Ill 
App 217 

39 CJ p 1074 note 72 [bj 

17. Vt—Johnson v Boston & M R 
Go. 62 A 1021. 78 Vt 844, 4 LR 
A.NS, 866 

89 C J p 1074 note 78 [b] 

18. Ky —Southern Minmg Co. v 
Lawson, 181 SW2d 831. 279 Ky 
G69—Hooks V Cornett Lewis Coal 
Co, 86 SW2d 697, 260 Ky 778 

Tenn—^Moore Coal Co v Brown, 64 
S W 2d 8, 166 Tenn. 516. 

39 C J. p 1075 note 74 [b]. 

19. Iowa—Johnson v J W Turner 
Impr Co, 161 NW 665, 179 Iowa 
647 

89 C J p 1076 note 76 [b] 

80. WVa.—^Dickinson v Stuart Col¬ 
liery Co.. 76 SE 664, 71 WVa 
826, 48 LRA,NS, 886 

89 C J p 1076 note 86 [b] 

81. Pa —^Prattico v Hudson Coal 
Co, 82 A 2d 788, 847 Pa. 490 

88. Ala.—Clark y. Choctaw Muu Ga, 
78 So. 872, 201 Ala. 466 

89 C J. p 1076 note 88 £b] 

SSL Ky—Collins v GatlilE Coal Co., 
244 S W 887, 196 Ky 617. 

89 C.J p 1076 note 84 [b]. 

2L Va.—Edwards v Laurel Branch 
Coal Co. 114 S E 108, 188 Va. 684. 

39 C J. p 1076 note 77 Cb] 

85. Va.—Bowles v. Virginia Soap¬ 
stone Co, 80 S.E 799. 116 Va. 690. 

89 C.J. p 1076 note 78 [b]. 

SS. NJ—Mikula y. Delaware, L. & 
W R Co.. 78 A. 607, 77 N.JLaw 
744 

89 C J. p 1076 note 79 [b]. 

87. Ky —McCarty v. Louisville & N. 
R. Co. 260 S W 6, 202 Ky 460. 

89 C J. p 1076 note 81 [b]. 

133 


80L Ark—^Mosley v Raines, 87 SW 
2d 78. 183 Ark 669. 

39 C J P 1076 note 82 [b] 

89. Ohio—-Wmzeler v Knox, 143 N 
E 24, 109 Ohio St 603. 

39 C J p 1077 notes 89 [b], 90 fb] 
Bolt or set screw 

Cal—Albert v McKay, 163 P 666, 
174 Cal 451. 

Oogwheel 

ECy —^Webb v Elkhorn Mm. Corp , 
248 SW 844, 198 Ky 270 
39 C.J p 1077 note 98 [b] 

Knife 

Me —Cote y Jay Mfg Co , 98 A 817, 
115 Me 800. 

39 C J. p 1077 note 91 [b] 

Pnlley 

N Y.—^Fitzgerald y Newton Falls 
Paper Co, 97 NE 457, 204 N.Y. 
184. 

Tex —^Mitchell y Comanche Cotton 
on Co, 113 SW 168, 61 Tex Civ 
App 606 
Boiler 

Neb—Johnson v Model Steam Laun¬ 
dry Co, 128 NW 668, 88 Neb 12 
89 C.J p 1078 note 94 £b} 

Saw 

N H —Lafoutaine y St John, 80 A 2d 
476, 92 NH 319 
89 C J p 1077 note 92 £b] 

Shaft 

Cal—^Reynolds v. E Clemens Horst 
Cb, 170 P. 1082. 85 Cal App 711 
39 C J. p 1078 note 96 [b] 

8(K US—Nash V. Pennsylvania R 
Co, aCAOhio, 60 F2d 26 
89 G.J p 1078 note 99 £b] 

Blevator shaft 

N Y.—Sabatino v. Roebling Constr. 
Co, 180 NY.S. 966, 136 AppDiv 
817. 

Pa.—^Beabh v. Hyman, 98 A 962, 264 
Pa 181. 

Hatchway 

US—^Wood y. Davis, CC.AFla,, 290 
F. 1 

89 C J. p 1078 note 1 £b]. 

Beseorrolr or vat 

Tex—Missouri, K & T. R. Co y 
Graham, Com App., 209 S.W. 199 
89 aJ p 1078 note 8 [b]. 
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ing along a dangerous passageway^l or support, 
or to furnish adequate safety equipment or other 
safeguards to protect the servant from a known 
dangerous condition of an appliance or place.^^ 

d. Buies, Orders, and Acts or Omissions in 
Method of Work 

Where relied on as a basis for recovery from a mas¬ 
ter for Injury to his servant, the plaintiff must prove 
by a preponderance of the evidence failure of the mas¬ 
ter to have and promulgate safety rules or orders or 
the violation by the master or his agent of rules which 
have been formulated for the safety of the servant. 


Where relied on as a basis for recovery from a 
master for injury to his servant, plaintiff must 
prove by a preponderance of the evidence failure of 
the master to have and promulgate safety rules or 
orders or the violation by the master or his agent of 
rules which have been formulated for the safety of 
the servant,** or of the lack of due care by the mas¬ 
ter in gfiving orders or directions which were con¬ 
fusing or which unreasonably exposed the servant 
to danger,** or of any negligent act or omission 
by the master or his agent in the methods of work 
or in the carrying on of operations.** On an issue 


31. sc —Sduire v Southern R Co , 
96 SB 152. 109 SC 400. 

32. Iowa —Kancevich v Cudahy 
Packinff Co, 169 NW. 186, 184 
Iowa 799 

39 C J. p 1078 note 5 [b] 

33. ns.—^Nash v Pennsylvania R 
Co. CCAOhlo. 60 F2d 26 

Ohio—Standard Accident Ins Co v. 
National Fire Proofing Co, 176 N 
El 691, 39 Ohio App 1 
39 C.J p 1078 note 6 [b], p 1079 note 
7 [b] 

Ooffglas 

ICo —^Brooks v. Kansas City Gas Co , 

127 SW2d 427, 348 Mo 1226 

34. ns—^Kum V Stanfield, CCA 
Mo. Ill F.2d 469—Southern R Co 
V Cook. Va. 226 F 1, 141 CCA. 
116, error dismissed 88 SCt 62, 
246 ns 677, 62 LBd 648 

■vidSiiLoe held suifioleiLt 
N C —Nichols V Champion Fibre Co , 

128 SB 471, 190 NC 1. 

Or—Jodoin V. Luckenbaoh S S Co, 
268 P. 61, 126 Or 684 
39 C J p 1084 note 18 [a]. 

Bvidenoe hold tnsnlHoiefnt 
Ark—Arkansas Mining Co v Baton, 
288 SW 899, 172 Ark 823 
Miss—Masonite Corp. v. Stevens, 80 
So 2d 77. 

Mo.—Shane v Lowden, 106 SW2d 
966, 282 Mo App 860 
Neb—Ahrens v. American Smelting 
A Reflninff Co., 278 NW 286. 182 
Neb. 460 

Oion nsgligeiaos not shown. 

Tex.—San Jacinto Bldg*, v Washing¬ 
ton, Civ App. 122 S.W.2d 289. Br- 
ror refused 

35. IlL—^Halloran v. Chicago A N 
W Ry Go, 68 NB2d 670, 827 Ill 
App 217 

IMdenoe held snffldent 
Ala.—Louisville A N. R Co. v. Oris- 
zard, 189 So 208, 288 Ala^ 49, eex^ 
tioran denied 60 S Ct 140, 808 n.S 
603. 84 LBd 604 

Ark —St. Louis-San Francisoo Ry 
Co. V. McCommon, 62 SW2d 964, 
187 Ark 824, certiorari denied 64 
set 488, 291 ns 661, 78 LBd. 
1068—^Pine Bluff Heading Co v 
McMoms, 81 S.W.2d 962, 182 Ark 
446. 


Ind —^Pmnell-Dulin Lumber Co v 
Day, 18 NB2d 351, 106 Ind App 
62 

Ky—^West Kentucky Coal Co v My¬ 
ers, 287 S W 672, 216 Ky 207 
La—Tillman v. Cook, App., 8 So 2d 
230 

Mo—^Mooney v Monark Gasoline A 
Oil Co., 298 SW 69, 817 Mo 1266 
—Gailua V Pauly Jail Bldg Co, 
App, 282 SW 126 
N H.—Kruger v Bxeter Mfg Co, l49 
A 872, 84 NH 290. 

89 CJ p 1084 note 19 [a] 

Bvldence held luufliolent 
Ark —^Batson v Smith, 117 S W 2d 
731, 196 Ark 386 

La—Crain v State, App., 29 So 2d 
406. 

Mo—^Missouri Dist Telegraph Co v 
Southwestern Bell Telephone Co, 
93 SW2d 19, 888 Mo 692 
Tex—Wichita Falls A S R Co v 
Burton, Civ App , 36 S W 2d 476— 
Rio Bravo Oil Co v Daniel, Civ 
App, 20 SW2d 869—St Louis 
Southwestern Ry Co of Texas v 
Weatherly, Civ App. 2 SW2d 666. 
39 G J p 1084 note 19 [b]. 

Scope of euidoyment or authority 

(1) Bvldence was held to authorize 
finding that railroad shop foreman, 
giving directions to mechanic’s help¬ 
er to wash helper's overalls and pro¬ 
viding cleansing material, was act¬ 
ing within scope of his employment, 
with respect to railroad’s liability 
for injury to helper’s eyes from 
cleansing compound —Watkins v 
New York, N H A H R Co, 196 N 
B 888, 290 Maas 448 

(2) Bvldence of an order by a 
foreman, directing a lineman to paint 
a telephone pole carrying heavily 
charged electric wires, with the as¬ 
surance that they were dead, was 
held to warrant a finding that it was 
within the scope of the foreman’s au¬ 
thority —^Whalen v. New Bngland 
Telephone A Telegraph CO., 117 NB 
620, 228 Mass 861. 

StatauLaut equivalent to order 
Statement by injured workman's 
superior that it was "all right to go 
up" smokestack authorized flndmg 
that statement was equivalent to or¬ 
der to ascend —Smith v Acme Boiler 
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A Tank Co, 82 SW2d 676, 826 Mo 
784. 

38. Tex.—Galveston, H A S A Ry 
Co V Contois, Civ App, 279 SW 
929, affirmed, Com.App, 288 SW.2d 
164, certiorari denied 47 S Ct. 669, 
274 U.S 747, 71 LBd 1828 
Weight and sufficiency of evidence as 
to failure to warn or instruct serv¬ 
ant see infra subdivision g of this 
section 

Bvidenoe held suffloient 

ns—^Edwar^ v. Baltimore A O. R 
Co, CCAIll, 131 F2d 866 
Ark —^Hartman-Clark Bros Co v 
Melton, 82 SW2d 267, 190 Ark 
1001—Mississippi River Fuel Cor¬ 
poration V Senn, 48 SW2d 265, 
184 Ark. 664—Shultz Const Co v. 
Lovett, 24 S W 2d 830, 180 Ark 
1104—Standard Pipe Line Co v 
DilKm, 296 SW 62, 174 Ark 708 
Cal—Weddle v. Loges, 126 P.2d 914, 
52 Cal App 2d 116 

Colo —^Beatty v Stir, 116 P 2d 644, 
108 Colo 268 

Fla—^Putnam Lumber Co v. Berry, 
2 So 2d 138, 146 Fla 696 
Ill—^Lamar v. Collins, 262 Ill App 
238 

Ky —U S Fidelity A Guaranty Co v 
Antle, 42 S.W 2d 1. 240 Ky. 243— 
Cincinnati, N A C Ry Co v Rair- 
den, 21 SW2d 236, 231 Ky 141 
Me —Hoskins v Bangor AAR Co, 
196 A 863, 186 Me 286 
Mass.—^Allen v Allen, 11 NB 3d 923, 
299 Mass 89 

Minn —dAngelos v Chicago. M, St P 
A P. R Co. 231 N.W 922, 181 
Minn. 187. 

Miss—^Neely v. Young, 192 So 293, 
186 Miss 879 

Mo—^Mrazek v Terxmnal R Ass'n of 
St Louis, 111 SW2d 26, 841 Mo 
1064, certiorari denied Terminal R. 
Ass’n of St Louis v Mrazek, 68 S 
Ct. 760, 808 U S 666, 82 L Bd 1116 
—Nelson v Heine Boiler Co, 20 S 
W2d 906, 828 Mo 826 
Nev—^Provenzano v Long, 188 P.2d 
689 

NH—Clairmont v. Cilley, 168 A 466, 
86 NH 1. 

NY—Waller v. Feiss, 86 NB2d 919. 
286 NY 668 

SC—^Mullikm V. Southern Bleachery 
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as to whether a master has provided a reasonably 
safe method for doing the work, evidence of the 
customary use of the same method by other persons 
engaged in the same business is of some weight 
to show reasonable care*^ but it is not conclusive 38 
On the other hand, failure of the master to employ 
the customary methods of doing the work or to take 


the customary precautions is some evidence of the 
master’s negligence 3® 

Cases in which the evidence was held sufficient or 
insufficient to show negligence are separately 
grouped in the footnotes where the negligence 
charged was m the operation of a railroad train 
or car,^0 as, for example, driving at excessive 


& Print WorlEfl. 192 SE 666, 184 
SC 449 

Tex ■—^McMillan v. G^aae* Oiv App, 

166 S W 2d 764, error refused— 
Eastern Iron ft Metal Co v Mc- 
Morrouffh. Civ App, 186 SW2d 760 
—City of Wichita Falls v Phillips, 
Civ App, 87 SW2d 644p error dis¬ 
missed—Railway BiXpresa Agency 
V. Bannister, Civ App, 46 SW2d 
872—^Rio Bravo Oil Co, v Mat¬ 
thews, Civ App, 20 SW2d 842— 
Galveston. H. ft S A Ry Co v 
Contois, dvApp, 279 SW 929, af¬ 
firmed. Com App, 288 S.W2d 164, 
certiorari demed 47 SCt 659, 274 
ns 747. 71 LEd 1328 

Waah—^Toung v International Stev¬ 
edoring Co, 246 P. 9, 188 Wash. 
666, afllrmed 250 P 469 
WiB—^Lehner v. Chicago, M St P ft 
P. R Co, 236 N.W. 672, 204 Wis 
668 

89 CJ. p 1082 note 17 [a], p 1084 
note 20 [a], p 1086 note 21 [a] 
avidsace hdUL lasuffloieiit 
US—King V U S. DCN.T., 22 F. 
Supp 992 

Ala—^Belcher v Chapman, 7 So 2d 
859, 242 Ala 668 

Ans—Southern Pac Co v. Gastel- 
um, 288 P 719, 36 Anz 106 
Ark—^Booth ft Flimi Co v Pearsall, 
88 SW2d 404, 182 Ark 864—Gar- 
nahan-Allport Lumber Co v Puck¬ 
ett, 176 SW 820, 118 Ark 601 
Fla—Watson v. Watson, 168 So, 476, 
121 Fla. 178 

Ga—^Western ft A. R R v Michael, 

167 SE 226, 42 GaApp 608. 

Ky—^Louisville ft N R Co. v. Yett, 

168 SW2d 666, 293 Ky 71—StegaU 
V. Patton, 21 SW2d 488, 281 Ky. 
366 

La.—Crain v. State, App, 29 So 2d 
406—Evans v. Campbell, App., 9 
So 2d 91. 

Neb—Anderson v Svehia, 268 NW. 
863, 126 Neb 684 

NH—Clairmont v. Cilley, 163 A. 466, 
86 NH 1 

Okl-^bdo V. Mullen, 44 P2d 102, 
178 Okl 144—White v. McGee. 11 
P.2d 924, 167 Okl. 204 
Tex—^Lancaster v Taylor, Civ App, 
281 SW 664 

WiB —^Bohlmann v. Penn Electric 
Corporation, 286 N.W. 662, 282 

Wis 282 

89 CJ p 1082 note 17 [b], p 1084 
note 20 [bl, p 1086 note 21 [b] 
Scope of enq^ymeiLt of agent 
Evidence has been held sufficient 
to show that the person whose neg¬ 


ligence caused the injury was actmg 
within the scope of his employment. 
—^Abilene Steam Laundry Co. v Car¬ 
ter, Tex Civ App, 210 SW. 671, error 
refused 

87. US—Scroggs T American 
Stove Co. CCA.Ind, 142 F2d 297 
RI.—^Faltinali v Great Atlantic ft 
Pacific Tea Co, 182 A 606, 66 R I 
438 

Tex.—Gordon Jones Const Co v. Lo¬ 
pes, Civ App, 172 SW. 987, error 
dismiBsed 

Use of oustomary appliance see su¬ 
pra subdivision c of this section 

38, US —Scroggs v. American 
Stove Co, CCAInd, 142 F2d 297 
RI—^Faltinall v. Great Atlantic ft 
Pacific Tea Co, 182 A. 606, 66 R1 
438 

Tex —Gtordon Jones Const Co v Lo¬ 
pes, Civ App, 172 S.W. 987, error 
dismissed 

89 C J. p 831 note 88, p 1128 note 26. 

89. US —Shoaf v Fitzpatrick, CC 
ATenn, 104 F2d 290, certiorari 
denied 60 S Ct 296, 808 U S 620, 84 
L Ed 618—^Boal v Electric Storage 
Batteiy Co, CCAPa.. 98 F3d 816 
Manner of loading trook 
In action against employer for in¬ 
juries sustained by employee while 
assistmg in loading of truck with 
iron pipes, when one of pipes rolled 
off truck and struck employee, evi¬ 
dence that it was common practice to 
insert side boards on truck when it 
was being loaded with pipes, and 
that there were none on the truck In 
Question, supported jury’s finding 
that employer was negligent—Spear 
V Chelsea Bldg Wrecking Co, 82 N. 
E 2d 241, 808 Mass 416. 

4a BTegllgeiioe held shown 
U S —^Ellis V. Union Pac. R Go, 
Neb, 67 B Ct. 698, 829 U S. 649, 91 
LEd 672—^Mostyn V. Delaware, L 
ft W R Co, CCANY, 160 F2d 
16—Boston ft M R R V Meech, 
CCAMass, 166 F2d 109, certio¬ 
rari denied 67 SCt 124, 329 US. 
763, 91 LEd 668—Reading Co. v. 
Geary, CCAMd, 47 F2d 142, 79 
ALR 226, certiorari demed 61 S 
Ct 492, 288 U S 844, 76 L.Ed. 1454 
—Craft V Northern Pac R Co., C 
C.Or, 62 F 786, affirmed 69 F. 
124, 16 CGA 175—Arnold v. Chi¬ 
cago, St P., M ft O Ry Co, DC 
Mlzm, 63 F Supp 986—^Leuthe v 
Erie R. Co, D.CNY, 12 F.Supp. 
161. 


Ala.—Louisville ft N. R Co. v Grl>- 
sard, 189 So 203, 238 Ala 49, cer¬ 
tiorari demed 60 SCt 140, 808 U 
8 608, 84 L Ed 604—Louisville ft 
N R Co v Jacobson, 118 So. 566, 
218 Ala. 884 

Ark—Chicago, R I ft P Ry Co. v 
Adams. 62 SW2d 947, 187 Ark. 
816, 89 ALR 688 

Cal—^Matthews v Atchison, T ft S 
F Ry. Co, 129 P2d 486, 54 Cal 
App 2d 549—Woodward v South¬ 
ern Pac Co, 94 P2d 1028, 86 CaJ 
App 2d 130, certiorari demed 
Southern Pac Co v Woodward. 60 
set 614, 309 US 670, 84 LEd 
1016—^Weiand v Southern Pac Co, 
93 P2d 1023, 84 CaJ App 2d 600, 
certiorari denied Southern Pac Co 

V Weiand, 60 S Ct 618, 809 US 
670, 84 LEd 1016 

Fla—^Atlantic Coast Line R Go v. 
Fogleman, 158 So 108, 117 Fla. 
334 

Ga —^Pollard v Gammon, 12 S E 2d 
624, 63 GaApp 862—Louisville ft 
N R Co V. Crapps, 8 SE2d 413, 
62 Ga.App 437—Southern Ry. Co 

V Woodward, 146 SE 661, 89 Ga 
App 173 

Ill—^ECalloran v. Chicago ft N W 
RV Co. 63 NE2d 670, 827 Ill App. 
217—Genzel v Now York, C ft St 
L R Co, 261 Ill App 176 
Ind —Central Indiana Ry Co. v. 
Mitchell, 199 NE 489, 102 Ind 
App 121—^Pennsylvama R Co v. 
Ribkee, 174 NE 427, 92 Ind App. 
611 

Ky—^Illinois Cent R Co v. Halter- 
man, 271 SW 1103, 208 Ky 811 
Mich—^Kruk v Minneapolis, St P. 
ft S S M Ry Co, 241 N.W. 162, 
267 Mich. 162 

Mo —^Demngton v Southern Ry Co.. 
40 SW2d 1069, 828 Mo. 288, cer¬ 
tiorari demed Southern Ry. Co v. 
Demngton, 62 SCt 87, 284 US 
662, 76 LEd 661—Potterfield v. 
Terminal R Ass'n of St Louis, 6 
SW2d 447, 319 Mo 619, certiorari 
denied Terminal R Ass’n of St 
Louis V. Potterfield, 49 S Ct 20, 278 
US 616, 73 LEd. 639—Beal v. 
Chicago, B. ft Q R. Ca, 286 S.W. 
482 

N C —^Nichols V. Champion Fibre Co, 
128 SE 471. 190 NG 1. 

N.J—Mullen v Central R Co. of 
New Jersey, 156 A 318, 9 N.J Misc 
1088, affirzped 162 A. 424, 109 N.J. 
Law 414. 

Pa—Colematn v. Reading Co., 29 A. 
2d 499, 846 Pa. 289. 
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speed,disreg-arding signalsi^^ failing to maintain 
a proper lookout,^3 failing to stop m time to avert 
the accident,^^ sending unattended cars down the 


track,*5 starting without awaiting the customary 
signal,causing an extraordinarily violent jerk,47 


Tenn.—Kurn ▼ Weaver. 161 S W 2d | 
1005, 26 TennApp 656 j 

Tex—Texas & P Ry Co. v, Riley, 
ClvApp, 188 SW.2d 991, error re¬ 
fused. certiorari demed 65 S Ct 
1414, 826 US 878, 89 L Ed 1991— 
Missoun-Raxiaas-Texas R Co. of 
Texas v McKinney, CivApp, 126 
S W 2d 789, aJCflrmed Missouri, K & 
T R. Co of Texas v McKinney, 
146 SW2d 1081, 186 Tex 76—Tex¬ 
as & N O R Co v Warden, Civ 
App, 107 SW2d 451, error dis¬ 
missed—Texas & Pac Ry Co v. 
Kelly, GivApp, 36 SW2d 749, re¬ 
versed on other grrounds. Com 
App, 61 SW2d 299, oertioran de¬ 
nied Kelly V Texas & P R Co, 63 
set 90. 287 US 644. 71 LEd 657 
—Texas & N O R Co v Stevens, 
Giv App , 15 S W 2d 200, affirmed. 
Com App, 24 SW2d 9—St Louis 
Southwestern Ry Co of Texas v 
Smithhart, Civ App, 9 SW2d 146 
—^Houston & T C R Co V Shep¬ 
herd, CivApp, 6 SW2d 410—St 
Louis, B & M Ry Co v Kmgrht, 
CivApp, 396 SW 946 

Utah —^Morgran v Ogden Union Ry ft 
Depot Co, 294 P 641, 77 Utali 826. 

89 CJ p 1087 note 28 [a]. 

STegligexboe not shown 

U S —Atchison, T. ft S 7 Ry. Co v. 
Toops, Kan, 60 S Ct 281. 281 US 
861, 74 LEd 896—^Mastrandrea v 
Pennsylvania R Co, CCAPa, 132 
7 2d 818—Norfolk ft W Ry Co. v 
Collmgsworth, CCA Ohio, 83 F2d 
561—^Michigan Cent R Co v Zim¬ 
merman, CCA Ohio, 24 7 2d 28— 
Brown v Norfolk & W Ry. Co, C 
GAVa., 20 7 2d 138, certiorari de¬ 
nied Brown v Norfolk ft W Ry. 
Go, 48 S.Ct 36, 276 US 640, 72 L. 
Ed 414—^Eckenrode v Pennsyl¬ 
vania R Co. D.C.Pa., 71 7 Supp 
764—Willis V. Pennsylvania R R. 
Co, DCNT, 86 7Supp 941, af¬ 
firmed, CCA., 122 7.2d 248, cer¬ 
tiorari denied 62 S Ct 187, 814 U S 
684, 86 LEd 647. 

Ill—^Union Bank of Chicago v Chi¬ 
cago ft N. W. Ry. Co., 267 I11A.PP 
654—Bhnes v Pennsylvania R. Co, 
266 HI App. 641. 

Kan—Caples v. Atchison. T. ft S. 7 
R. Co, 288 P 68, 129 Kan. 841, 

Ky—Smith's Adm'rs v. Louisville ft 
N R. Co., 82 SW2d 1008, 236 Ky 
174. 

Me —Ward v. Mhlne Cent. R Co, 168 
A. 278, 181 Me. 896. 

Maas—^McNamara v. Boston ft M. R. 
R, 192 N.E 519, 288 Maas. 282. 

Mo —^McAllister v. St Louis Mer¬ 
chants’ Bridge Terminal Ry. Co., 
26 S W 2d 791. 824 Mo. 1006. 

Neh—^Bernhardt v. Chicago, B ft Q 
R. Co, 272 NW. 209, 182 Neb. 846, 


certiorari denied 68 S Ct 84, 302 U 
S 686, 82 LEd 629 
NH—^Kenney v Boston ft Maine R 
R, 38 A 2d 667. 92 N.H 495 
NJ—Noon V Delaware, L ft W R 
Co, 160 A 344. 106 NJLaw 626, 
certiorari denied Whitson v Dela¬ 
ware, L ft W R Co, 61 S Ct 848, 
283 U S 818, 76 L Ed 1434 
N T —Colby V Woodruff, 29 N T S 2d 
896, 262 App Div. 946—Salisbury v 
New Tork Cent R Co, 222 NTS 
88, 220 AppDiv 491 
N D —Cunningham v Great Northern 
Ry. Co. 14 NW2d 768, 73 ND 
316 

Okl—^Atchison, T ft S 7 Ry. Co v. 
Myers, 69 P2d 62, 179 Okl 637, ap¬ 
peal dismissed Myers v Atchison, 
T ft S 7 R Co, 68 S Ct 29, 802 
US 686. 82 LEd 496 
S C —Shiver v. Atlantic Coast Line 
R Co, 162 SE 717, 165 SC 681 
Tex.—St Louis Southwestern Ry 
Co. of Texas v Weatherly, Civ 
App, 2 SW2d 666 
Va—Norfolk & W Ry Co v. Smith, 
146 S E 268, 162 Va 165. 

41. NegUgenoe held shown 
Ark—^Missouri Pac R Co v Wiley, 
140 SW8d 676, 200 Ark 574—Mis¬ 
souri Pac R Co V Wiley, 142 S 
W2d 944, 200 Ark. 574, certiorari 
demed Thompson v. Wiley, rehear¬ 
ing denied 61 SCt 170, 811 US 
728, 85 LEd 474 

Ill—^Halloran v, Chicago ft N W. 
Ry. Co, 68 NE2d 670, 827 lUApp 
217 

Mo—Berry v. St Louis-San Trancis- 
co Ry Co, 26 SW2d 988, 824 Mo 
776, certiorari demed St Liouls-San 
Trancisco Ry Co. v Berry, 60 S Ct 
464. 281 US 766, 74 LEd 1178 
Ohio —^Tamplm v. Pennsylvania R. 

Co., App. 61 NE2d 736 
Tex—Southern Pac Co v McKinley, 
Civ App , 80 S W.2d 1009, error dis¬ 
missed Gertioran denied 66 S.Ct 
164, 296 U S 681, 80 L Ed. 448. 

89 C J p 1088 note 24 [a]. 

NegUgenoe held not shown. 

La.—^Miller v Missouri Pac. R. Oo., 
121 So. 241, 9 La App 477. 

N D—Cunningham v. Great North¬ 
ern Ry Co, 14 NW2d 768, 78 ND 
816 

39 G J. p 1088 note 24 [b]. 

48. Nagligrenoa held shown. 

Minn —Kocolos v. Chicago Great 
Western Ry Co, 210 N.W. 62. 167 
Minn. 602. 

89 aJ. p 1088 note 26 [a]. 

NegUgenoe hdd not shown. 

U S —Kierce v. Central Vermont Ry, 
C.CAVt, 79 7.2d 198, certiorari 
demed Central Vermont Ry. v. 
Kierce, 56 SCt 152, 296 US 629, 
80 LEd. 447, and Central Vermont 
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' Ry V Pearson, 66 S Ct 162, 296 
US 629, 80 LEd 447. 

NT—Salisbury v New Tork Cent 
R Co, 222 NTS 38, 220 AppDiv 
491. 

89 C J p 1088 note 26 [b]. 

43. NegUgrenoe held shown 
Ark—Jonesboro, Lake City ft E R 
Co. V Weight, 281 SW 374, 170 
Ark 815 

Ill —Carpenter v Grand Trunk 
Western R Co, 263 Ill App 462 
Tenn—^Kum v Weaver, 161 SW2d 
1005, 26 TennApp 666 
89 C J p 1088 note 26 [a] 

Negligence held not shown 
Va—^Davis v Saville, 120 SE 160, 
187 Va. 662 

89 C J. p 1088 note 26 [b] 

44i Neghgrenoe hdld shown 
Ga—Southern Ry Co v Blanton, 10 
SE2d 480, 63 GaApp 93 
Minn—^Lindberg v Great Northern 
Ry Co, 241 NW 49, 186 Minn 
381 

89 C J p 1088 note 27 [a]. 

Negligence held not shown 
U S —Central Vermont Ry v Sulli¬ 
van, CCAMass, 86 7 2d 171 
Ga—Southern Ry Co v Blanton. 

192 SE 437, 66 GaApp 232 
89 aj. p 1088 note 27 [b] 

46. Negligence held shown 
Ark—St Louis Southwestern R Co 
V Martm. 262 SW 982, 166 Ark 
80 

Ill—^Lake Shore & M S R Co v 
Hundt 30 NE 458. 140 lU 636 
39 C J. p 1089 note 28 [a]. 

Negligence held not shown 
Tex—Southern Pac Co v. Evana 
CivApp, 188 SW 117 

46. Negligence held shown 

US.—^Eum V Stanfield, CCAMo, 
111 7 2d 469. 

Mo—Case v. St Louis-San Francisco 
Ry Go, 80 S W 2d 1069, certiorari 
denied St Louis-San Franci&co Ry 
Co V Case, 51 SCt 107, 282 US 
893, 75 LEd 787 
39 C.J. p 1089 note 29 [a] 

NegUgenoe held not shown 
US—^Missouri Pac R Co ▼. Mette, 
CCAMo, 261 7 766. 

89 C J. p 1089 note 29 [b]. 

NegUgenoe shown In aooeleratlag 
speed before signal 
US—Jacobs V Reading Co. C.CA 
NJ, 180 72d 612. 

47. NegUgenoe hbld shown 

Ala.—Southern Ry Co v. Smith, 128 
So 228. 221 Ala. 273 
Cal—Gray v Southern Pac Co, 143 
P 2d 661, 23 Cal 2d 682 
Ky—^Louisville ft N R Co v Good¬ 
man, 278 S.W 626, 210 Ky IS 
Tex — ^Texas ft P. Ry Co. r. BCester- 
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or moving^® or striking^^ of the car or locoinotiTe 
at which plaintiff was engaged in work. 

e. Employment of Incompetent or Vldons Serv¬ 
ant 

Negligence of the meeter may be eufflciently eetab- 
lished where the servant adduces substantial evidence 
of the master's absence of due care in the employment 
or retention of an incompetentp recklessi or vicious serv¬ 
ant. 

Negligence of the master may be sufficiently es¬ 
tablished where the servant adduces substantial evi¬ 
dence, either direct or circumstantial, of the mas¬ 
ter's absence of due care in the employment or re¬ 
tention of an incompetent, reckless, or vicious serv¬ 
ant In order to establish such negligence it is es¬ 
sential that plaintiff show by a preponderance of 
evidence the fact of the servant's incompetency or 
vicious temperamentfii and that the master knew, 
or in the exercise of ordinary care should have 
known of it.®* Proof alone of the happening of the 
accident or of a single previous act of negligence 
or viciousness on the part of the servant is not suf¬ 
ficient to show that he was generally incompetent 
or VICIOUS,®* but, where the previous act or omis¬ 
sion was of an especially flagrant character, slight 


evidence aliunde may be sofficient to warrant the 
mference of such incompetency or vidousness®^ 
and of the master's constructive knowledge there- 
of.66 

Causal connection In order to entitle a servant 
to recover on the ground that his injuries resulted 
from the negligence of an incompetent fellow serv¬ 
ant for whose employment or retention in the serv¬ 
ice defendant was chargeable with negligence, it 
must be definitely shown that it was in fact the neg¬ 
ligence of such person which caused the injury.®® 

f. Insufflcioncy of Force for Work 

Where recovery le sought by a servant on the the¬ 
ory that his injury was caused by the master's negli¬ 
gence In failing to employ a sufficient number of men to 
perform the work safely, the plaintiff must adduce 
enough evidence to show that the force was actually in¬ 
sufficient and that the master failed to exercise due 
care in this respect 

Where recovery is sought by a servant on the 
theory that his mjury was caused by the master’s 
negligence in failmg to employ a sufficient number 
of men to perform the work safely, plaintiff must 
adduce enough evidence to show that the force was 
actually insufficient and that the master failed to 


ly. CivApp, 79 SW2d 909. error 
diamiBsed 

89 C J p 1089 note 80 [a] 

VogllffeDoe held not ahowa 
Aric—Missouri Fac R Co v Guy, 
167 SW2d 11, 208 Ark. 106, cer¬ 
tiorari granted Guy v Missouri 
Pae R Co., 62 SCt 1046, 816 US 
656. 86 Ii.Bd 1786, certiorari dis¬ 
missed 63 8 Ct 22, 817 U.S 702. 87 
XjJML 661 

89 C J p 1089 note 80 [b] 
dSL NegUgeaoe held ShowiL 
Cal —^Dlck V Atchison, T & S. F Ry 
Co, 287 P 688, 105 CalApp 868. 
Mo —^Demaray v Missouri-Eansas- 
Texas R Co. 60 SW2d 127, 880 
Mo. 689, certiorari denied Missoun- 
Ransas-Texas R Co y. Demaray, 
63 set 20. 887 US 620, 77 LSd 
638 

Okl—Chicago R L ft P Ry. Co v 
Calloway, 291 P. Ill, certiorari 
denied 61 S Ct 179, 282 U S 894, 76 
LEd 788 

Utah—Coray v. Ogden Union Ry ft 
Depot Co, 180 P 2d 542. 

89 C J p 1090 note 81 [a] 

XTegUgenoe held not shown 
Ill—Cady V Grand Trunk Western 
Ry Co, 261 lUApp 518 
Minn —Graham v. Minneapolis, St 
P ft S S M Ry Co, 282 NW 841, 
181 Minn 314. 

43. xregUgeaoe hold shown 
US—Chicago ft N. W. R Co y 
Grauel, CCAMinn, 160 F2d 820— 
HeJges v Central R Co. of New 
Jersey, CCA.N.T., 68 F2d 169, oer^ 


tiorarl demed Central R. Co of 
New Jersey v Halges, 68 S Ct 11, 
287 US 607. 77 L.Ed 628 
Ark.—^Missouri Pac Ry Co v Bar¬ 
ry, 890 SW 942, 172 Ark 729, cer¬ 
tiorari demed 48 S Ct 21, 275 U S 
629, 72 LEd 409. 

Cal—Showalter v Western Pac R 
Co. 106 P2d 895, 16 Cal 2d 460— 
Qualls y Atchison, T ft S F Ry 
Go., 296 P 646, 112 CsIApp 7— 
McGomb y Atchison, T ft 8 F Ry 
Co, 294 P 81, no CalApp 803, 
certiorari demed Atchison, T ft S 
F Ry. Go y McComb, 61 S Ct 486, 
283 US 888, 76 LEd 1449 
Ill—Lake Shore ft M S R Co y 
Hundt, 80 NE. 468, 140 Ill 626— 
Fatznsky y Lowden, 47 N E 2d 388, 
817 niApp 618 

Kan —^Holliday v Pullman Co, 260 
P 828, 181 Kan 789 
Miss —^Illinois Cent R Co v Ray, 
148 So 283, 165 Miss 886 
Tex—Southern Pac Co y Clayton, 
GiyApp, 81 SW2d 788, enor re¬ 
fused Certiorari denied 66 S.Ct 
166, 296 US. 681, 80 LEd 448— 
Texas ft P Ry Co. y Aaron, Civ 
App, 19 SW2d 980, certiorari de¬ 
nied 60 S Ct. 409, 281 U S 766, 74 
LEd 1166. 

Utah—Goray v Ogden Umon By. A 
Depot Co, 180 F.2d 642 
89 CJ. p 1090 note 82 [a]. 

BOm NH—Coughlm y. Arms Textile 
Co. 46 A 2d 130, 94 N H. 67 
Tex —^Fort Worth Eleyator Co. y 
Russell, 28 S W 2d 820, reyersed 
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on other grounds Fort Worth Ele- 
yators Co y Russell, 70 SW.2d 
397, 128 Tex 128 
89 C.J p 1090 note 88 
5L Del—Warren y Harlan ft Hol¬ 
lingsworth Corp, 84 A 216, 26 Del 
182 

89 CJ p 1090 note 84. 

ITegUgonoe held not shown 

Ohio—^Kansas City, M. ft O Ry. Go. 

y Bishop, 282 P. 1091, 140 Okl. 277. 
89 C.J p 1090 note 84 [a] 

62. Miss—Country Club of Jackson 
y Turner, 4 So 2d 718, 192 Miss. 
610 

39 C J p 1091 note 86. 

Knowledge held shown 

Iowa—James v. Wmifred Coal Co., 

169 NW 121, 184 Iowa 619 
89 C J p 1091 note 86 [a] 

63. Neb—^Bocian y Union Pac. R 
Co. 289 NW. 872, 187 Neb 818. 

89 CJ p 1091 note 86. 

64. Ill—Smith V. Chicago, P, ft St. 
L R Co, 143 Ill App 128, affirmed 
86 NE 160, 286 lU. 869. 

89 C J p 1091 note 87 

66. Cal —^Still y. San PYancisco ft N 
W R Co, 98 P 672, 154 Cal 659. 
129 Am SR. 177, 20 L.RA,N.S, 
822 

39 CJ p 1091 note 38. 

60l us—B rady y. Western Uhlon 
Tel. Co. Mich., 118 F. 909, 61 C.C. 
A 689 

Pa.—^Brunner v. Blaisdell, 82 A. 607, 

170 Pa. 26. 
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exercise due care in this respect®^ Proof may be 
made by direct or circumstantial evidence.*^ 

ff. Failure to Instruct or Warn Servant 

Negligence of the matter may be aufflciently ettab- 
llehed where the servant adduces substantial evidence 
which shows that the master was guilty of a failure to 
warn or instruct the servant as to a danger actually 
or constructively known to the master^ but of which 
the servant was unaware. 

The master’s failure adequately to instruct or 
warn the servant may be proved by cither direct 
or circumstantial evidence,^^ and negligence of the 
master may be sufficiently established where the 
servant adduces substantial evidence which shows 
that the master was guilty of a failure to warn or 


instruct the servant as to a danger actually or con¬ 
structively known to the master, but of which the 
servant was unaware,®® or at any rate unapprecia¬ 
tive, whether his ignorance or lack of appreciation 
may have been due to his youth or inexperience®^ 
or to a physical or mental deficiency.®® On the 
other hand, where the evidence shows that the dan¬ 
ger was known to the servant,®® or was obvious,®^ 
or was one that could not reasonably have been 
apprehended by the master,®® plaintiff has failed to 
establish negligence of the master in failing to warn 
or instruct the servant. 

Warning signals. Substantial evidence of the 
failure of the master or his agent to give a warn- 


97. Ala—Seymour v Holman, 168 
So 626, 220 Ala 634. 

Miflfl —Graham v Goodwin, 166 So 
618, 170 Misa. 896 
89 C J p 1092 note 42. 

Weight of load 

In order to euataun Judgment 
against employer for overloading 
employee, there muat be competent 
factual evidence as to actual or ap¬ 
parent weight of load, or such other 
proof as ia factual eguivalent of di¬ 
rect proof—^Hame v Pounds, 187 
Bo 891. 186 Miaa 688 
Cloni'liIitatlo]i of several fbofeora 
Where employera were not liable, 
either becauae of order given by 
foreman or becauae of alleged inade¬ 
quacy of help provided to remove 
section of culvert, for mjuriea aua- 
tained by employee while asaiating 
ftn removing culvert, the order and 
the edleged inadequacy of force, tak¬ 
en together, did not entitle employee 
to recover from employera for mju- 
nea—Bataon v Smith, 117 SW.2d 
781, 196 Ark 886 
iregllgoBoa held not shows. 

Ark—^Perkms v Pogue, 187 S.W 2d 
927, 200 Ark 81—^Eanaaa City 
Southern Ry Co v Holder, 127 S 
W2d 807, 198 Ark 127—Miaaourl 
Pac R Co V. Homer, 16 SW2d 
994, 179 Ark 821 

Minn—Hetager v. Moran, 210 NW 
390, 168 Minn 491, reheaning de¬ 
nied 210 H.W 864, 168 Mmn 491. 
Mibb —^Harris v Pounda, 187 So 891, 
186 Mias 688. 

Va—Lloyd v Norfolk ft W Ry Co.. 

146 SE 872, 161 Va 409. 

89 C J p 1092 note 42 Oa]. 

6a Mo —^Htilaey v Tower Grove 
Quarry ft Conatruction Co, 80 S.W 
2d 1018, 326 Mo 194 
89 C J p 1092 note 40 
Hegliflrenoe held ahows 
US—Great Atlantic & Pacific Tea 
Co. V. Robarda, CCA.NC. 161 F. 
2d 929 

NY.—Skidmore v Rosenblatt 16 N 
Y.S2d 319, 268 AppDiv 919. 

TeZd—St Louia Southweatern Ry | 


Go V Gillenwater, CivApp. 284 
SW 268, affirmed St Louia South- 
weatem Ry Co of Tezaa v Gillen¬ 
water, ComApp, 294 SW 193 
89 C J p 1093 note 40 [a] 

59. N H.—Stanton v Momaon Milla. 
47 A 2d 112, 94 N H 02 

sa ns —Ellia V Union Pao R Cb, 
Neb, 67 set 698. 329 US 649, 91 
LEd 672. 

Ark—^Harmon v Ward, 149 SW2d 
676, 202 Ark 64—^Harmon v Hai> 
neon, 147 SW2d 739, 201 Ark 988 
Cal—^Matthewa v Atchiaon, T & S 
F Ry Co, 129 P2d 435, 54 Cal 
App 2d 649—^Meta v Southern Pac 
Co. 124 P2d 670. 61 Cal App 2d 
260 

Ill—^Halloran v Chicago & N W 
Ry. Co., 68 NE2d 670, 327 Ill App 

217 

Ky—Southern Mining Cb v Saylor, 
96 SW2d 286, 264 Ky 666 
Maaa —^Reidy v. Crompton ft 
Knowlea Loom Worka, 60 N E 2d 
689, 818 Maaa 135—Kendrick v 
Lyzm Sand ft Stone Co, 69 NE2d 
702, 817 Masa 787—Watkma v 
New York, N H. ft H R Co. 196 
NE. 888, 290 Mass 448 
Mo—Mooney v Monark Qaaoline ft 
Oil Co, 298 SW. 69, 817 Mo 1256 
—Genta v Rosa, 87 SW2d 869, 
226 Mo App. 678 

NH—Stanton v. Momaon Milla, 47 
A 2d 112, 94 NH 92—Roberta v 
Hillaborough Milla, 161 A 29, 85 
NH 617—Kruger v. Exeter Mfg 
Co, 149 A 872, 84 NH 290 
Okl —^Henry Chevrolet Co. v Taylor, 
108 F 2d 1024. 188 Okl 880 
S C —Whiaenhunt v Atlantic Coast 
Line R Co., 10 S E 2d 806, 196 S C 

218 

Tex—^Beaumont S L ft W. Ry Co 
V. Schmidt CivApp, 45 SW.2d 
784, affirmed, ComApp, 72 SW,2d 
899, 123 Tex 680 
89 C J. p 1092 note 48 

Negligence held sot shows 
Ky—^Phillips v. Keltner’a Adm'r, 124 
S W.2d 71, 276 Ky. 264. 

138 . 


Minn—Johnson v. Anderson, 286 N 
W 6S8, 183 Mich 366 
Mo—Shane v Lowden, 108 SW2d 
956, 232 Mo App 860 
N H —Sweeney v Boston ft M R R. 
175 A 243, 87 NH 90, certiorari 
denied 66 S Ct 688, 294 US. 728, 
79 LEd 1268 

Okl—^Kansas City, M ft O Ry Go 

V Bishop, 283 P 1091. 140 Okl 277 

61. Ark—^Ward Furniture Mfg Go 

V Mounce, 31 S W 2d 531. 182 Ark 
380—Humble Oil ft Reflnmg Co v 
Bearden, 271 SW 12, 168 Ark. 
1167 

Kan —^Fntchman v Chitwood Bat¬ 
tery Co, 8 P2d 868, 134 Kan 727 
Mass —Cotoia v Seale, 27 N E 2d 706, 
806 Mass 101—^Lawaon v Royal 
Riding Stables, 26 NE2d 348, 806 
Mass 494—Wood v Canadian Im¬ 
perial Dry, 6 NE2d 8, 296 Maaa 
80. 

Minn—Jenkina v. Jenkins, 19 NW 
2d 889. 220 Minn 216 
Tex—Beaumont. S. L ft W Ry Co 

V Schmidt Civ App, 46 8 W 2d 734, 
affirmed 72 BW2d 899. 128 Tex 
580 

89 C J p 1098 notes 44, 45. 

Bvidenca held to show anfllolcnt 
warning 

Ind—^Ping V Indianapolis Soap Co, 
184 N E 908, 206 Ind 287. 

6ft Ark—Warren Vehicle Stock Co 

V Sigga, 120 S W 412, 91 Ark. 102. 
89 C J p 1094 notea 46, 47. 

63. Mo—^Brooks v BAnsaa City Gas 
Go , 127 S W 8d 427, 343 Mo 1226 

Ohio—Shoemaker v Electric Auto- 
Lite Co, 41 NE2d 488. 68 Ohio 
App. 160 

89 C.J D 1094 note 48. 

64. Ark—^Turk v Sweeten, 27 SW. 
2d 1000. 181 Ark 759 

Me—^Loring v Maine Cent R. Co, 
152 A 527, 129 Me. 869. 

89 C J p 1094 note 49 

65. Va^Yellow Poplar Lumber Co. 

V Goble. 79 SE 1086, 116 Va. 682. 
89 aj. p 1094 note 60. 
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mg signal where he had reason to believe that the 
servant was in a position of imminent peril may 
be sufficient to establish negligence which will sub¬ 
ject the master to liability for ensuing mjuries to 
the servant.®® The cases are separately grouped 
in the footnotes in which the negligence charged 
was the failure to give the customary warning as 
to the movements of trams or cars in the conduct 
of railroad operations,®*^ as, for example, omitting 
to give the usual starting^® or stopping®® signal; 
failing to signal the presence of a stalled tram or 
car obstructing the track failing to give warn¬ 
ing of the approach of a tram or car;7i or failing 
to give notice of the intention to conduct kicking 
or switchmg operations over the servant’s place of 
work.*^® 

Custom to give ivamtng A custom to warn a 
servant of danger need not be proved with such 


fullness as would make it a rule of common law, 
but the evidence must show numerous repetitions 
of the act extending over a considerable period of 
time.^^ 

§ 525. -Negligence of Fellow Servant 

a. In general 
b Fact of negligence 

a. In General 

Whether the cervents occupy the relatfon of fellow 
eervanta or whether one occupies such a position toward 
the other as to render the master liable for his negligence 
depends on the facts and circumstances of the particular 
case. 

Whether the servants occupy the relation of fel¬ 
low servants or whether one occupies such a posi¬ 
tion toward the other as to render the master lia¬ 
ble for his negligence depends on the facts and cir- 


66. Ark—Newark Gravel Co v 
Barber, 18 SW2d S31. 179 Ark 
799—Sakaba Oil Corporation v 
Parish, 299 SW 1016, 176 Ark 
618 

Okl—^Kansas, O & G By Co v 
Hawkins, 64 P 2d 266, 178 Okl 689 
Tex—^Missoun-Eansaa-Texas R Co 
of Tex V Waddles, CivApp, 203 
SW2d 860. 

89 C J p 1094 note 61 
NegUffvBoo hdd not showiL 
Ark—^Arkansas Miningr Co ▼ Slaton, 
288 S W 899, 172 Ark 323 
89 C.J p 1094 note 61 [b]. 

67. NegUffenoe held showa 

Cal—^McComb v Atchison, T. & S 
F Ry Go, 294 P. 81, 110 CalApp 
808, certiorari denied Atchison, T 
& S. F Ry. Co y McComb, 61 S 
Ct 486, 283 US 888, 76 LFd 1449 
N J —^De Rose v Delaware, L & W 
R Co, 158 A 261, 9 NJMisc 183, 
appeal dismissed 160 A 428, 109 
NJLaw 136 

Pa—^De Lellis v Pittsburgh ALE 
R. Co, Com PI, 92 Pitlsb Leg.J 
296, affirmed 89 A 2d 588, 860 Pa 
486 

89 C T p 1094 note 62 M 

ZTegUgenoe held not shown 

Maas—Shepard v Boston & M. R. 

Co, 83 NE. 608, 168 Maas 174. 

Mo—Crossno v. Terminal R Ass'n 
of St Louis, 41 S W 2d 796, 828 Mo 
826—^Martin v Wabash Ry. Go., 80 
SW.2d 736 

89 C.J p 1094 note 62 [b] 

6& NegUg^noe held shown 
Ark—Ozan Graysonia Lumber Go v 
Ward, 66 SW2d 1074, 188 Ark 667 
Mo—O'Donnell v Baltimore ft O R. 

Co, 26 S W 2d 929, 824 Mo. 1097. 

89 C.J p 1094 note 68 [a] 

STegUgenoe held not shown 
La—Wmbuah v Texas ft P. R. Co, 
78 So. 667. 148 La. 276. 

89 aj. p 1094 note 58 [b]. 


69. Vegligenoe held Shown 
Minn—^Thompson v Minneapolis ft 
St L R Co, 168 N.W 42, 133 
Minn 208 

39 C J p 1095 note 64 [a]. 

70l NegUgence held shown 

Mmn —^Parker y Chicago Great 
Western R Co, 196 NW 892. 157 
Mmn 184 

89 C J p 1095 note 56 [a] 

ZTegUgenoe held not shown 
NY—^Tuell V Lehigh Valley R Co, 
196 NTS 888, 208 AppDiv 264 
Tex—^International ft G N R Co y 
Bnce, GivApp. Ill SW. 1094 

7L NegUgenoe held shown 
US—Boston ft M R R y Meech. 
CCA Maas, 166 F2d 109, certio¬ 
rari denied 67 S Ct 124. 829 US 
763, 91 LEd 668 

Ohio—Tamplin y Pennsylvania R 
Co. App, 61 NE2d 736 
Pa—De Lellia v. Pittsburgh ft L E 
R Go, Com PI, 92 Pittsb Leg J 
295, affirmed 39 A.2d 588, 860 Pa 
486 

Tenn —^Eum y. Weaver, 161 S W 2d 
1006, 26 Tenn App 566 
89 C J p 1096 note 66 [aJ 
Negligence held not shown 
US—Willis v. Pennsylvajila R R. 
Co, DCNT, 36 FSupp 941, af¬ 
firmed, CCA, 122 F2d 248, certio¬ 
rari denied 62 B Ct 187, 814 U.S. 
684, 86 L Ed. 547 

N H —Sweeney v Boston ft M R R, 
175 A 243, 87 NH 90, certiorari 
demed 66 S Ct 688, 294 US 728. 
79 LEd 1268 

NT—Cook y Erie R Co, 1 NTS 
2d 846, affirmed 12 NTS 2d 1010, 
267 AppDiy. 909 

Or—^Blmer v Oiegon Short Line R 
Co, 94 P2d 802, 162 Or 616. 

89 C J p 1096 note 66 [bl 

7S. NegUgence bbld bhown 

Tex—^Texas & P Ry. Co. v Bald- 

139 


Win, Civ App, 25 SW2d 969. af¬ 
firmed, Com App. 44 SW2d 909, 
certiorari demed 63 S.Ct 11, 287 U. 
S 606. 77 L Ed 627 
89 C J p 1095 note 57 [a] 

Neglagenoe held not shown 
Mo—Ingram y Mobile ft O R Co, 
80 SW2d 989, 326 Mo 163 
Pa—Carlo v Bessemer ft L E R 
Co, 148 A 6, 293 Pa 848, certio¬ 
rari denied 49 SCt 26, 278 U.S. 
622, 73 LEd 543 
39 C J p 1096 note 67 [b] 

73. US—St Louis ft S F Ry Co 
y Jeirties, CCAMo, 276 F 73 

Mo—Young y Terminal R R Ass'n 
of St Louis, 192 S W 2d 402— 
Wellinger y Terminal R Ass'n of 
St Louis, 183 SW2d 908, 853 Mo. 
670—^Armstrong v Mobile & O R. 
Co, 66 SW2d 460, 831 Mo 1224. 
certiorari denied Mobile & O R. 
Co y Armstrong, 53 SCt 689, 289 
US 748, 77 LEd 1490—O'Donnell 
y Baltimore & O R Co, 26 SW. 
2d 929, 824 Mo 1097 

74. Pa—Carlo y. Bessemer ft L. E. 
R Co, 143 A 6, 293 Pa 343, cer¬ 
tiorari denied 49 SCt 26, 278 US 
622, 78 LEd 643 

Oiurtom to give warning not shown 
Mo—Shane v. Lowden, 106 SW2d 
966, 232 Mo.App. 860 
NJr—Matara.ni v Reading Co. 194 
A. 246, 119 NJLaw 43, certiorari 
denied Matarmi v Reading Co, 68 
set 481, 802 US 766. 82 LEd 
696 

Violation of onstom shown 
Cal—^Matthews v Atchison. T ft S 
F Ry Co, 129 P2d 486. 64 Cal 
App 2d 649 

Tex—^MiBSouri-Eansas-Texas R. Co 
of Tex y Waddles, OivApp, 208 
SW2d 860. 
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cumstances of the particular case Evidence that 
plaintiff worked under the same roof with the per¬ 
son who caused the injury and was paid by the same 
employer is not conclusive as a showing that they 
were fellow servants.^® In accordance with the 
facts and circumstances of the particular case, evi¬ 
dence has been held to be suflScient^^ or not suffi- 
cient'^s to show that the person whose act caused 
or contributed to the injury was a vice principal 
or supenor servant. 

Where an employee is injured by the act of an¬ 
other employee, proof that the other employee was 
acting within the scope of his employment is es¬ 
sential to establish the employer’s liability under 


the doctrine of respondeat superior.^® 
b. Fact of Negligence 

Evidence of the fellow eervant’e negligence must be 
substantial, but circumstantial evidence may be suffl- 
cient. 

In order to establish the negligence of a fellow 
servant as the proximate cause of the injury, plain¬ 
tiff must show that the act was not that of a per¬ 
son of ordinary prudence under the circumstanc¬ 
es®® Evidence of the fellow servant’s negligence 
must be substantial,®i and the matter must not be 
left to con lecture,®® but circumstantial evidence 
may be sufficient.®® In accordance with the facts 
and circumstances of the particular case, evidence 
has been held to be sufficient®^ or in particular 


7B. BviOaiioo hdld to sliow fsUow- 
gervaiLt zOlAtion 

Ky —anibb v Coleman Fuel Go, 114 
SW2d 477, 273 Ky 847. 

Mo —Chappee v Oua V Brecht 
Butchers' Supply Go, 30 S W 3d 
85 

Ohio—Pollock V Beats, 176 NB 478, 
38 Ohio App 487. 

RI—^Tanguay v Warwick Chemical 
Co, 173 A. 640, 64 HI 446. 

39 G J p 1096 note 69 [a} 

EvldaBca held not to show fellow- 
■ervant xdlatioiL 

Ala—Sloas-Sheffleld Steel & Iron Co 
V Weir, 60 So. 851, 179 Ala 227. 
89 C J p 1096 note 69 [h]. 

76. NH.—^Moore v Morse & Malloy 
Shoe Go, 197 A. 707, 89 NH 382 

77. Ark—JoUy v Smith. 66 SW2d 
908, 188 Ark 446 

Colo—Cohen v Sohaetsel, 108 P2d 
1060, 106 Colo 2i66 
Ind—^McKinnon v Parrill, 38 N.E2d 
1008, 111 Ind App 843 
Mo —Oruenewald v Kayslng Iron 
Works, 6 SW2d 709—^Houston v 
American Car & Foundry Co. App, 
882 SW. 170. 

78. US —^Bellamy v. Baffle Picher 
Lead Co. CCAMo, 31 F 2d 662 

Ark—^Koaa Const Co. y Vanderbui ff, 
47 SW2d 41, 185 Ark 316. 

Mo —Guthrie v Gillespie, 6 S W 2d 
886, 819 Mo 1187. 

7& Ala—Taylor v Atlantic Coast 
Line B. Co, 168 So 181, 383 Ala. 
878 

Okl—Massman Const Co v Chis¬ 
holm, 145 P 2d 207, 193 Okl 478— 
Massman Const, Co y Chisholm, 
146 P 2d 211, 198 Okl 477 

Jjisaalt 

Where servant committinff assault 
Induced superior servant to accom¬ 
pany him to certain place on employ¬ 
er's premises with definite intention 
of there assaultmff superior servant 
and evidence did not show why as¬ 
sault was committed, superior serv¬ 
ant could not recover from employer 


for injuries —^McCarty v. Mitchell, 
161 So 567, 169 Miss 82 
Bmployex's raUfloatioiL of acts 
Under the particular facts and 
circumstances of the case, evidence 
was held not to show the employer's 
participation m. or ratification of, 
an employee's willful act outside the 
scope of his employment 
Ala—DeBerry v Gtoodyeor Tire & 
Bubber Co of Alabama, 186 So 
647, 287 Ala 223 

Mo—Gena v Waffner Electric Mfff 
Co., 81 SW.2d 785, 826 Mo 608 

80. US —Duncan v Montgomery 
Ward & Co , CCA Ark, 108 F 2d 
848, modified on other grounds 61 
set 189, 811 US 248. 86 LBd 
147 

Ark —St Louis-San Francisco By 
Co V Childers, 134 SW2d 9i64, 
197 Ark 627 

Ga—Southern By Co v. Perdue, 154 

5 B 798. 171 Ga 184 

81. Ark —^Missouri Pac B. Co v 
Davis, 122 SW2d 646, 197 Ark 
896 

Minn—^Noesen v Minneapolis, St P 

6 S S M By Co, 283 NW 246, 
204 Mmn 233 

flcto t UlB of evidsnoe is insufficient 
to show negligence of a fellow serv¬ 
ant — Gulf. M & O B Co V Joiner. 
Miss, 29 So 2d 265. 

88. U S —Duncaji v Montgomery 
Ward & Co, CCA Ark, 108 F2d 
•848, modified on other grounds 61 
sot 189. 811 US 248, 85 LBd 
147. 

88. Ark—^Missouri Pac. B. Co v. 
Sullivan. 122 SW2d 947, 197 Ark 
360 

8t US —^Pitcairn v Devlin, CCA 
Ohio, 111 F2d 785—^Duncan v 
Montgomery Ward & Go, CCA 
Ark. 108 F 2d 848, modified on oth¬ 
er grounds 61 S.Ct 189, 811 US 
248. 86 LBd 147—Aqua System v 
Kodakoski, C C A Canal Zone, 88 F 
2d 396—Norfolk & W. By Co v 
Hall. OCAWYa., 49 F2d 692— 
Decosa v. Turner & Blanchard, G. i 

140 


CAN’T, l« F2a 258—Fellerln t. 
International Cotton Mills, GOA 
NH, 248 F 242. 160 CCA. 820 

Ark—Standard Oil Co of Louisiana 
V Chandler, 166 SWSd 696, 204 
Ark 896—^Fort Smith Couch & 
Bedding Co v Bosell. 156 SWSd 
707, 208 Ark 86—^Arkansas Power 
& Light Co V. Dutton, 140 SW2d 
689, 200 Ark 761—Southwestern 
Gas & Blectric Co v Halter, 138 S 
W2d 798, 200 Ark 244—C W 
Lewis Lumber Go v. Bogers, 135 
BW2d 674, 199 Ark 678—Missouii 
Pac B Co V Sullivan, 122 S W 2d 
947. 197 Ark 8.60—Rodgers v 

Crumpton, 118 SW2d 480, 196 Ark 
1179—^Missouri Pao Transp Co v 
Baxter, 76 SW2d 958, 189 Ark 
1147—St Louis-San Franoisoo By 
Co V Norman, 277 BW 624, 169 
Ark 1062 

Cal —Crabtree v Western Pac R 
Co, 90 P3d 835. 88 Cal App 2d 36 

Ky—Chesapeake & O. By Co v Mc¬ 
Cracken, 61 SW2d 618, 249 Ky 
767 

Mass—^Messina v. Trustees of New 
York. N H AH R Co, 61 NB 2d 
812, 314 Mass 767—Cunningham v 
Boston & M B B, 84 NE2d 697, 
309 Mass 216, certiorari denied 
Boston & M B B V Cunningham. 
62 set 186, 814 US 682, 86 LBd 
646—^Demons v. Van Leeuwen, 186 
NE €9, 288 Mass 169—Baldwin v 
Sommer, 180 NE. 138, 278 Mass 
846 

Mmn—Boss v Duluth, M & I B 
By Co, 290 NW 666, 207 Mmn 
157, foUowed in 291 NW 610, 207 
Mmn 648, oertioran denied Du¬ 
luth, M. & I R B Co v Boss. 
61 set 9, 811 US 666. 86 LBd 
420—Christmaxm v. Great North¬ 
ern By Co, 231 NW. 710, 181 
Mum 97—Kline v Byram, 814 N. 
W 890, 172 Mmn 284 

Miss—^Hercules Powder Co v Ham- 
mack. no So 676, 146 Miss 804 

Mo—^Biley v Wabash By Co, 44 S 
W2d 186, 828 Mo 910—Thompson 
w. Kansas City, App, 168 S.W2d 
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cases the evidence has been held insufficient^s to 
show negligence of plaintiffs fellow servant; suf¬ 
ficient*® or insufficient®*^ to show negligence of a 
vice principal or superior servant; or sufficient®® 
or insufficient®® to show willful or gross negligence 
of a fellow servant or superior servant. 

§ 526. -AssumptioxL of Risk 

Awumption of risk may bo held to be eetabliehed 
where the evidence ihowe that the aervant knew and 
appreciated, or ahould have known and appreciated, the 
dangers incident to hia employment. 

Assumption of risk may be held to be established 
where the evidence shows that the servant knew 
and appreaated, or should have known and appre- 
ciated, the dangers inadent to his employment,®® 


such as those ansing from a known defect in the 
appliance or place of work furnished by the mas¬ 
ter,®! or where it shows that the servant voluntarily 
adopted an unsafe method of performmg the 
work,®® or, fully cognizant of the danger, failed to 
take ordinary precautions for his own safety,®® or 
knowingly violated a rule promulgated by the mas- 
ter,®4 m the absence of special extenuating arcum- 
stances ®® Proof that the employee knowingly as¬ 
sumed the extraordinary risk caused by the em¬ 
ployer's negligence may be made by circumstantial 
evidence.®® 

Ordinarily assumption of risk is not established 
where the injury is not shown by the evidence to be 
the result of a risk or danger usually incident to the 


127—'Walls V. Thompson, App» 119 
a W 2d 48. 

NH—'Wearo v Rochester Lodge No 
1398, B P O of Elks. 82 A 2d 815, 
92 NH 525. 

N Y —^Lagmsky v Bhapiro, 288 N T. 
S 1028, 248 App Div 219—Healy v 
Carter & Weeks Stevedoring Oo, 
210 NTS 76. 218 App Div 122 
N G.—Armstrong v Acme Spinning 
Co., 172 SE 818, 206 NO 568 
Okl—^Idid-Continent Petroleum Gorp 
V. Blemlng, 187 P 2d 86d 
Pa—Toth V Reading Oo, 94 PaSu- 
Iier 860. 

aC—Oner v Winysh Lumber Co, 
141 a E 68S. 144 S C 10 
Tex —St. Louis Southwestern Ry 
Co of Texas v Oillenwater, Com 
App, 294 SW 193 
89 C J p 1096 note 60 [a] 

86. Ark.—Owosao Mfg Co v Ram¬ 
sey. 188 aw 2d 790. 200 Ark 1190 
—^Missouri Pac. R Co v. Davis, 
122 S.W.2d 646, 197 Ark 896 
Iowa —Baird v Ft Dodge, D M. & 
a R Co, 829 NW 789, 209 Iowa 
1026 

Miass —O'Brien v Boston & M R R, 
164 NE 446, 266 Maas 627 
Minn —-Nadeau v Minneapolis, St 
P & a 8 M Ry Co, 288 NW 808, 
182 Minn 111 

Miss—Culf, M & N R Go, V. Col¬ 
lins, 117 So 693. 161 Mibb 240— 
Gulf & S I R Co V. Hales, 106 
So 468, 140 Miss 829 
Mo —Brooks v Kansas City Gem Co, 
127 SW.2d 427, 343 Mo 1226—Mc- 
Nalry v Pulitzer Pub Co, App, 
274 SW 849 

Okl—Kansas City, M & O Ry Co 
V Bishop, 282 P 1091. 140 Okl 277 
Tex—Camley v. Kelley, Civ App, 
180 SW2d 910—Cisco & N. E Ry 
Co V. VUlaneuvA Civ App, 270 S 
W 6716. 

88L Colo —Cohen v Schaatzel, 108 P. 

2d 1060, 106 Colo 266 
Fla—Crenshaw Bros Produce Co v 
Harper. 194 So 868. 142 Fla 27 
111—Norkevioh y. Atohlson, T. Js 8 i 


F R Co. 268 111 App 1, oertioran 
denied Atchison, T & S. F. R Co 

V Noikevich, 62 S Ct 497, 286 
U S 544, 76 L Ed 1282 

Mo —Thomas v. American Sash & 
Door Co. 14 8W2d 1, 821 Mo. 
1024 

Tenn—^Walton & Co v Burchel, 121 
SW. 391, 121 Tenn 716, 130 Am 
SR 788 

Dnproper dlreotloiL or order 
Mo—^Moma v. Atlas Portland Ce¬ 
ment Co. 19 SWSd 866. 823 Mo 
807—Vacearo v City of St Louis, 
App, 123 B W 2d 280 
NY—Kostka V Stack, 48 NYSSd 
62, 266 App Div 888, afOrmed 68 
NB2d 678, 291 NY 808 

87. US—Wheelock v. FTelwald, C 
CAMo, 6i6 F2d 694. 

Ark—Kansas City Southern Ry Co 

V Diggs. 167 BW2d 879, 206 Ark 
160 

Mass—O'Bnen v Boston & M R B, 
164 NE 446, 265 Mass 627 

8A Tex—^Fort Worth Elevator Co 

V Russell, Civ App, 28 BW2d 820, 
reversed on other grounds Fort 
Worth Elevators Co v Russell, 70 
SW8d 397, 128 Tex. 128 

88. Va—Lloyd v Norfolk & W Ry 
Co, 146 SE 872, 161 Va 409 

89 C J p 1096 note 60 [b] 

9a Ga —Curry v Atlantic Coast 
Line R Co. 16 SB 2d 609, 66 Ga 
App 846—^Parckerson v Brooks, 
146 SE 916, 89 GaApp 802 
Neb—Christenson v Union Fac R 
Co., 290 NW. 246, 187 Neb 688, 
oertiorari granted 61 SCt. 288, 812 
US 678, 86 LEd 1114, certiorari 
dismissed 61 set 826, 812 U.S. 
710, 86 LEd 1142 

N.H -^aizmont v. Cilley, lJ68 A 465, 
86 NH 1. 

NT—Cornell v J- J Newberry Co, 
284 NTS 164, 260 App Div 816 
Va—Knowles v. Southern Ry. Co, 
12 B E 2d 821. 177 Va 88. 

89 C J p 1097 note 65 

141 


81. Maas—^Beggelman v Romanow. 

192 NE 169, 288 Mass 14 
Tenn—^Draper v Louisville & N R. 
Co , 66 S W 2d 1008, 17 Tenn App 
218—^Tennessee Cent. Ry. Co. v. 
'Williams, 9 Tenn.App 629. 

39 C J p 1097 note 66 
Farmlssion to replace a defective 
appliance which is not communicated 
to the employee before injury has 
been held to be immaterial on the 
question of assumed risk in using 
the defective appliance —^Farmers' 
Adm'x V Chesapeake & O Ry. Coi 
181 SE 334, 144 Va 65. 

98. Ark—^Luten Bridge Co v. Cook, 
82 SW2d 438, 182 Ark 678 
NG—^Brady v. Southern Ry Co, 23 
BE 2d 884, 222 NO 367, certiorari 
denied 68 SCt 896, 818 US 792. 
87 LEd 1168, affirmed 64 SCt 232, 
820 U S 476. 88 L Ed 839 
Va —Chesapeake & O Ry Co v Mi- 
zelle, 118 SE 241, 186 Va 287 
89 aj p 1101 note 80 
98. Mo—-Wagner v. St Louis-San 
Francisco Ry. Co, 19 SW2d 618, 
233 Mo App 864 

Utah—^Buhler v Maddison, 140 P2d 
988, 105 Utah 89. 

9A Ill—Jenoo v Illmols Steel Co, 
84 NE. 278, 288 Ill 801 
89 C J p 1101 note 61 
Naglaot of duty 

NC—^Brady v Southern Ry Co, 28 
SE2d 834, 222 Na 867, certio¬ 
rari denied 68 SCt 996, 818 US 
792, 87 LEd 1158, affirmed 64 S 
Ct 233, 320 US 476, 88 LEd 889. 

95. Customary disregard of mis 

A showing that the rule was ha¬ 
bitually violated, and that the mas¬ 
ter acQuiesoed In its violation, is 
sufficient to exonerate the servant 
who acted m reliance on such fkets 
of the charge of anumption of risk. 
—Seldan-Breck Constr. Co v Lln- 
nett, 184 P 966, 88 Okl. 704—89 C J. 
p 1101 note 82 [a]. 

96 . —Jenkins v Wabash Ry. 
Go, 71 S.W.2d 1002, 886 Mo. 748 
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employment,such as where the evidence shows 
that the injury was due to a negligent act or omis¬ 
sion of the master or his agent 98 Likewise, as¬ 
sumption of nsk is not ordinarily established where 
the evidence shows that the defect was latent or the 
dangerous condition was not open or obvious,99 
or that the danger was not realized, understood, or 
appreciated by the servant,! or that the servant con¬ 
tinued in the work only on the master’s assurance 


of safety2 or promise to repair * Evidence that the 
employee placed himself in a position of peril in a 
sudden emergency in order to save human life or 
protect his employer’s property does not show an 
assumption of nsk by the employee ^ 

In accordance with the facts and circumstances 
of the particular case, evidence has been held to 
be sufficient to establish the servant’s assumption 
of risks where the injury resulted from dangerous 


97. Mo —Mrazek v Terminal R 
Asa'n of St Louie, 111 SW2d 26, 
341 Mo 1064, oertioran denied Ter¬ 
minal R Ass'n of St Louis v 
Mrazek. 68 SOt. 760, 803 US 666. 
82 LRd 1116. 

8.C—^Brazeale v Piedmont Mfg COi 
198 SR 89^ 184 SC 471 
Tenn—^Kum v Weaver, 161 SW2d 
1006, 25 TennApp 666 
imtv of eervaat to protect lumself 
Testimony that plaintiff was sup¬ 
posed to look out for his own safety 
does not establish that plaintiff as¬ 
sumed risks other than those which 
■he was bound to assume under the 
law—Southern Ry Co v Woodward, 
146 SR. 661, 39 GaApp 173 
9& Ark—St Louis-San Francisco 
Ry Co V Norman. 277 SW. 624, 
169 Ark 1063 

Colo-—Cohen v Schaetzel. 108 P2d 
1060, 106 Colo 266 
Fla—Crenshaw Bros Produce Co v 
Harper. 194 So 363, 142 Fla 27 
Ill—^Faulkner v New York Cent R 
Co, 232 IllApp 346 
Maas—^Messina v Trustees of New 
York, N H & H R Co, 51 NR 2d 
812, 814 Mass 767 

Miss—Blue Bell Globe Mfg Co v. 

Lewis, 27 So 2d 900 
Mo —Owen v Kum, 148 S W 2d 619, 
847 Mo 616 

NH—^Dubuc V Amoskeag Indus¬ 
tries, 15 A 2d 867, 91 NH 173— 
Lamarche v Lamarohe, 182 A 649, 
87 NH 454—Tondreau v Boston 
& M R R, 167 A 7i6, 85 NH 236 
—Fears v Noel, 145 A 664, 88 N 
H 675 

NC—^Batton v Atlantic Coast Line 
R Co. 193 SR 674, 212 NC 266, 
certiorari denied Atlantic Coast 
Lme R Co V Batton, 68 S Ct 760, 
803 US 661. 82 LRd 1112 
Tex—Texas & P Ry Co v Aaron, 
Civ App , 19 S W 2d 930, certiorari 
denied 60 S Ct 409, 281 US 766, 
74 LRd 1166 
89 C J p 1100 note 79 
ZTsgllgeBoe of master or agent not 
shown 

Iowa—^Kempe v Illinois Cent R 
Co. 282 NW. 667. 211 Iowa 812, 74 
ALR 148 

99b US —Overland Const Co v 
Sydnor, CCAOhio, 70 F2d 838— 
New York. C & St L R Co v 
Boulden. C.CAInd, 63 F2d 917, { 


certiorari denied 68 SCt 785, 289 
US 753. 77 LRd 1498 
Ark.—^Fort Smith Couch & Bedding 
Co V Rozell, 166 SW2d 707, 203 
Ark 85 

NH—Glidden v Public Service Co 
of New Hampshire. 188 A 866, 88 
NH 4 

S C —^Langston v Fiske-Carter Const 
Co. 186 SR 62, 180 SC. 113. 

39 C J p 1098 note 67 

1. Ala—^Louisville & N R Co v 
Hall. 185 So 496, 223 Ala 338, oer¬ 
tioran denied 62 SCt 87. 284 US 
661, 76 L Rd 660 

Kan —^Fritchman v Chitwood Bat¬ 
tery Co . 8 P 2d 868, 184 Kan 727 
Maas —^Reldy v Crompton & 
Knowles Loom Works, 60 N R 2d 
689, 318 Mass 135—^Kendrick V 
Lynn Sand & Stone Co, 69 NR 2d 
702, 817 Mass 737 

Mo —State ex rel St Louis-San 
Francisco Ry Co v Cox, 46 SW 
2d 849, 829 Mo 292 
N H —Boucher v Namasket Co , 17 
A 2d 98. 91 NH 215—Moore v. 
Morse & Malloy Shoe Co, 197 A 
707, 89 NH 882—Pickett v Nor¬ 
wood Calef & Co, 196 A 627, 69 
NH 244 

Ohio—^Flynn v Sharon Steel Corpo¬ 
ration, 50 NR 2d 819, 142 Ohio St 
146 

Okl—Mid-Continent Petroleum Corp 
V Jamison, 171 P 2d 976, 197 Okl 
387 

S C —^Langston v Fiske-Carter 

Const Co, 185 SR 62, 180 SC 
118 

89 C J p 1098 note 68, p 1100 note 77 
Oomplianos with negligent order 

(1) Assumption of nsk is not es¬ 
tablished where the evidence shows 
that the servant did not appreciate 
the dangers incident to his compli¬ 
ance with a negligent order given 
by the master 

Ark —Standard Pipe Line Co v 
Gwaltney, 68 SW2d 697, 186 Ark 
230 

NH—Cloirmont v. Cilley, 168 A 4)66, 
86 NH 1 

Ohio —^New York Cent R Co v Lu- 
kanc, 167 NR 408, 82 Ohio App 
282 

89 C J p 1100 note 78 

(2) To disprove assumption of 
risk the servant must show by a 
preponderance of evidence that he 
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actually complied with the order.— 
Reynolds v Virginian Ry. Oo, 180 
SR 271, 116 WVa 331 

(3) The servant must also show 
that the person giving the order had 
authority from the master to do so 
—Koss Const Co v Vanderburg. 47 
SW2d 41, 185 Ark 816 
Knowledge of master's nsgUgenoe 
The mere fact that a servant, ex¬ 
posed to extraordinary peril by mas¬ 
ter’s negligenoe, knew of master’s 
negligence and continued his work 
without objection does not establish 
that servant assumed the mcreosed 
risk, it must be shown, not only 
that servant was aware of negli¬ 
gence, but that he also realized the 
danger to which he was exposed — 
Federal Compress & Warehouse Co 
V Harmon. 118 BW2d 239, 196 Ark 
417—Choctaw, O & O R Co v. 
Jones, 92 SW 244, 77 Ark 867 
Minor employees 

In case of minor employees, ordi¬ 
nary risks are for evidential purpos¬ 
es treated at the outset of the in¬ 
quiry regarding assumption of risk 
as extraordinary —Crenshaw Bros 
Produce Co v Harper, 194 So 868. 
142 Fla. 27 

a. Ark—^Pine Bluff Heading Co v 
McMoms, 81 S W 2d 962, 182 Ark 
446 

39 C J p 1098 note 69 
Statement that repurs were made 
Wash—^Thornton v Van Be Kamp’s 
Holland Dutch Bakers, 42 P 2d 799, 
181 Wash 213 

3. Ark—^Roach v Haynes, 72 SW. 

2d 632, 189 Ark 399 
Okl—Chicago, R I & P Ry Co v 
Murphy, 86 P 2d 629, 184 Okl 240 
39 C J p 1098 note 70 

4k. Ala.—^Atlantic Coast Line R Co 
V Russell, 111 So 758, 216 Ala. 
600 

Ark—Centna Coal Coke Co. v 
Porter, 280 SW 12, 170 Ark 498 
Bmexgenoy not shown 
Ark—^Bloss Const Co v Vanderburg, 
47 SW2d 41, 185 Ark 816 

5. Iowa.—^Laws v Richards. 281 N. 

W 321, 210 Iowa 608 
NC—Wlnfree v Seaboard Air Line 
Ry. Co, 166 SR 269, 199 N.C 
690 

Okl—Gulf, C. & 8 F. Ry Co v- 
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or defective machinery,^ where the injury arose 
while plaintiff was in the service of a railroad com¬ 
pany,^ or where the injury arose from the dangers 
incident to mining or excavating,8 and in like 
manner, under the facts and circumstances of the 
particular case, evidence has been held not to be 
sufficient to establish the servant's assumption of 
risk® where the mjury resulted from dangerous or 
defective machinery,10 where the injury arose while 
plaintiff was in the service of a railroad company,ii 
or where the injury arose from the dangers inci¬ 
dent to mining or excavating.!® 

§ 527. - Contributory Negligence 

Where the master interposes a plea of contributory 
negligence on the part of the servant, ho must show 
such contributory negligence by a preponderance of 
the evidence, either direct or circumstantial. 

Where the master interposes a plea of contribu¬ 
tory negligence on the part of the servant, he must 


show such contributory negligence by a preponder¬ 
ance of the evidence,!® but he need not prove it be¬ 
yond every theoretical possibility!^ Contributory 
neghgence,!® or its antithesis, due care,!® may be 
proved by circumstantial evidence. The fact that 
the servant failed to take every possible precaution 
does not conclusively establish his negligence if he 
has acted as the average person would have acted 
under the circumstances,!^ and the fact that the evi¬ 
dence shows that plaintiff placed himself in a dan¬ 
gerous position because of an emergency created by 
the negligence of the master does not relieve the 
master from liability !® Evidence that the employee 
performed the work in the manner directed may 
eliminate the contention that the work was per¬ 
formed in a negligent manner so as to preclude re¬ 
covery,!® at least where the evidence does not show 
that the danger in obejung the directions of the 
master was so absolute and imminent that injury 
would almost necessarily result®® So, where the 


ScroggriDB, 18 P2d 878, 161 Okl 
294 

WVa—^Reynolds v Virginian Ky 
Go. 180 SB 271, llS W.Va. 881 
89 C J p 1096 note 62 

6. Neb—Oroat v Clauaen, 298 NW 
563, 139 Neb 689 

NH—Leveaqua v American Box & 
Lumber Co, 163 A 10, 84 NH 648 
Tex—^Knight v Texas & N O R 
Co , Civ App, 26 S W 2d 672 
89 C J p 1098 note 71. 

7. US—^Delaware, L & W R Co 
V. Koake, NJ. 49 S Ct. 202, 379 U 
S 7, 78 L Ed 678 

Ark—^Miaaouri Fac R Go v Guy, 
167 SW2d 11, 203 Ark 166, cer¬ 
tiorari granted Guy v Miaaoun 
Pac R Co. 62 set 1046, 816 U 
S 666, 86 L Ed 1731, certiorari dia- 
miaaed 68 S Ct 22, 817 U S 702, 87 
LEd 661. 

Ran —^Barlovich v Union Pac R 
Co, 68 P2d 1061, 144 Ran 186 
La—^Powell v Louisiana & A Ry 
Co, App, 168 So 871 
Me—Morey v Maine Cent R Co, 
183 A 98. 126 Me 272 
Mo —Jones v St Louia-San Fran- 
ciaco Ry Co. 80 8 W 2d 481, 886 
Mo 1163 

Ohio—Tobin v Detroit, T ft I R 
Co, 18 NE2d 789, 67 Ohio App 
806. 

89 C J. p 1099 note 73 

8. Tenn—Wind Rock Goal ft Coke 
Co V Robbina, 1 Tenn App 784 

89 C J p 1100 note 76 
9k US—^Miaaoun Pao R Co v 
Siratt, CCA Ark, 78 F3d 268— 
Steele v Erie R Co, DCNY, 64 
F2d 688, affirmed, CCA, 64 F2d 
690, certiorari denied Erie R Co 
V Steele, 62 S Ct 895, 285 U S. 646, 
76 LEd 987 

TTfl-n —Walker v. Colgate-FalmoUve- 


Peet Co. 139 P2d 167. 167 Ran 
170 

NH—^Ducaa v International Cotton 
Mills, 130 A 156, 81 NH 648 

89 C J p 1096 note 68 

10. Fla—ft C Operating Co v 
Foaaum, 17i6 So 866, 129 Fla 480 

89 G J p 1099 note 72 

11. US—Owena v Union Pac. B 
Co , Wash, 63 S Ct 1271, 319 U S 
715, 87 LEd 1683, conformed to 
142 F2d 146, certiorari demed 66 
set 67. 823 US 740, 89 LEd 
693 

Ark—^Missouri Pac R Co v. Sulli¬ 
van, 122 SW2d 947, 197 Ark 360 

Cal—Matthews v Atchison, T ft S 
F Ry Co, 129 P2d 436, 64 Cal 
App 2d 649—^Meta v Southern Pac 
Co. 124 P2d 670. 61 Cal App 2d 
260>^—^Maurice v State, 110 P 2d 
706, 48 Cal App 2d 270—^Ring v 
Schumacher, 89 P2d 466, 82 Cal 
App 2d 172, certiorari denied Schu- 
macker v Ring, 60 SCt 123, 808 
US 698, 84 LEd 496—^MacDonnell 
V Southern Pac Co, 62 P 2d 201, 
17 Cal App 2d 4S2, certiorari denied 
Southern Fac Co v Macdonnell, 

67 set 790, 801 US 688, 81 L 
Ed. 1346 

Ga —^Louisville ft N R Go ▼ 
Crappa, 8 SE2d 413, 62 Ga.App 
487 

Ill—^Patznaky v Lowden, 47 NE2d 
388, 817 HI App 618. 

Mo —^Bird v St LouiB-San Francisco 
Ry Co. 78 SW.8d 889, 886 Mo 
816 

NY—Healy v. Erie B Co, 180 NE 
888. 269 N.Y 40, certiorari demed 

68 S Ct. 81, 287 U.S 688, 77 L Ed 
646 

Tex—Wichita Falla & S R Co v 
Holbrook, Civ App, 50 SW2d 428. 
affirmed 78 SW2d 988, 126 Tex 
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184, certiorari demed 66 SCt 139, 
296 US 618, 80 LEd 439 
89 C J p 1100 note 74 

IS. Ky —Breslm v Blair, 60 S W 
2d 387, 249 Ky 178 
39 C J p 1100 note 76 

13. Fla —Great Atlantic & Pacific 
Tea Co V. Dallas. 192 So. 867, 141 
Fla 206 

La—Watkins v jahneke Dry Docks, 
125 So 469, 12 La.App 860 
NH—Bridges v Great Fails Mfg. 
Go. 156 A 697. 86 NH. 220 

14. US —^Hardie v New York Har¬ 
bor Dry Dock Corporation. C.CA. 
NY, 9 F2d 646 

15. NC—^Ellis V Durham Herald 
Go, 146 SE 283, 196 NC 262 

39 CJ p 1101 note 84 

16. Vt—^Blaiadell v Blake, 11 A 2d 
216, 111 Vt 123 

39 C J p 1102 note 85. 

17. NH—Racette v Sunlight Bak- 
mg Co. 155 A 264. 86 NH 171. 

18. Miss—^Legan ft McClure Lum¬ 
ber Co V Fajrchild, 124 So. 886, 
165 Miss 271. 

Wis—Central Wisconsin Trust Co v. 
Chicago ft N W R Co, 287 N W. 
699, 232 WlB 686 

13. Mo —Hankins v St. Louis-San 
Francisco Ry Co. App, 81 SW2d 
696, certiorari quashed State ex 
rel St Louis-San Francisco Ry 
Co V Cox, 46 SW2d 849, 829 Mo 
292 

Utah—^Raumana v White Star Gas 
ft Oil Go, 68 P2d 281, 92 Utah 24. 

80, loading gasoUas 

Evidence was held Insufficient to 
show that loading of gasoline direct¬ 
ly from tank car into truck storage 
tank as ordered by employer was so 
dangerous as to render oontrlbutorl- 
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evidence shows compliance with the directions of 
the master on his assurance of safety, it may be 
sufficient to warrant recovery against the master.^^ 

Where the doctrine of last clear chance is sought 
to be applied to impose liability on the master aft¬ 
er negligence of the servant has been shown, the 
evidence must show that the master or his agent 
had an opportunity to avoid the accident 

In particular cases the evidence has been held 


suffiaent to show contributory negligence on the 
part of the servant*® where the injury was alleged 
to have resulted from the dangerous or defective 
condition of an appliance or place of work,*^ such 
as from dangerous or defective maclunery,*® where 
the servant was injured in the course of his employ¬ 
ment on or near an elevator or other hoisting de¬ 
vice,*® where the servant was mjured while em¬ 
ployed on a railroad,*7 or where the servant was 


l7 negligent as matter of law an em- 
plozee who was burned when spark 
from eleetno pump used In Bu<di 
loading operation Ignited the gaso¬ 
line—Kaumans v. White Star Oas 
A Oil Co/SB P.2d 281, 92 Utah 24 

81. Qa.—^Louisville & N. B Co v 
Crapps, 8 S E 2d 413, 62 Ga App 
487. 

injitty from vlolons dogs 
The fact that servant refused to 
enter employers' dining room where 
dogs were until she received assur¬ 
ances from her employer that the 
dogs would not harm her, and also a 
command to enter the dining room, 
established that the servant was not 
guilty of contributory negligence, 
and authorised recovery by servant 
for Iniuriea caused by vicious dogs 
harbored by her employers —Tillman 
V. Cook, La.App, 8 So 2d 280 

88. Iowa—Hamilton v. Chicago, B 
A Q R Co, 284 NW 810, 211 
Iowa 924. 

Mo—Owen v. Kum, 148 SW2d 619, 
847 Mo 816 

Bvidenoe held InsnAoleat to war^ 
rant recovery under last clear chance 
doctrine 

U.S —St. Louis Southwestern By 
Co V. Simpson, Ark, 62 SCt 620, 
28i6 US. 846, 76 LEd 1162—South¬ 
ern By Co V Verelle, CCANC., 
67 r2d 1008. 

La—^Miller v Missouri Pac. B Co, 
121 So 241, 9 La App 477 
Mo—^Barraclough v Union Pac B. 

Co, 52 SW.2d 998. 881 Mo 167 
Neb —Ellis V Union Pac B. Co , 19 
N.W 2d 641, 146 Neb 897, opinion 
adhered to 22 NW 2d 805, 147 Neb. 
18. 

83. Ark—Turk v. Sweeten, 27 S W. 

2d 1000, 181 Ark 769 
Mias—Goodyear Tellow Fine Co. v 
Clark, 142 So 448, 168 Miss. 661 
Mont.—^Burnett v. Northern Pac By. 

Co, 124 P.2d 807, 113 Mont 253 
N.7—^Alllno V. Manufacturers Trust 
Co. 46 N.YS2d 848, 267 App Div 
827, affirmed 60 N.E2d 128, 293 
NT 917. 

N C —Williamson v Old Dominion 
Box Co, 171 SE 836, 205 NC. 860 
Or—^Parrott v Hanson, 176 P 3d 169 
—^Fitzgerald v Oregon-Washington 
B A Nav. Ca. 16 P2d 27, 141 Or 
1 . 


Utah—Buhler v Maddison, 140 P2d 
988, 106 Utah 89 

39 CJ p 1101 note 84 [a], p 1106 
note 98 [a] 

Servant’s negUgenoe held sola cause 
of injury 

Mo—^Wagner v St. Louia-San Fran- 
ciaco By Co, 19 S W 2d 618, 228 
Mo App 864. 

N C —Gardner v Black Mountain By 
Co, 178 SE 844, 208 NC 822 

Servant* a negligence held proximate 
oanae of Injury 

U S —Slayton v Noonan, C C AJV.la., 
183 F.2d 793. 

Ky —-Howard v Southern Harlan 
Coal Co, 152 SW2d 618. 287 Ky 
228. 

afc Cal—Daly v. Wight, 277 P 882, 
99 Cal App 127 

N C —^Batson v. City Laundry Co, 
170 SE 186, 206 NC 98 

Ohio—^Baltimore & O B Co v Mc- 
Teer, 9 NE2d 627, 56 Ohio App 
217 

89 C J. p 1102 note 89 [aj 

Servant’s negUgenoe held sde oanse 
of injury 

Mont —^Morelli v Great Northern 
By Co, 800 P 210, 89 Mont 603 

Or —^Abbott v Portland Trust A 
Savings Bank, 66 P2d 962, 160 
Or 699 

Wash —^Bremer v Shoultes, 110 P 2d 
641, 7 Wash 2d 604 

26. Mich.—Puzerski v Buhl Stamp¬ 
ing Co, 218 NW 656. 242 Mich 
886 

Neb—Groat v Clausen. 298 NW. 
668, 139 Neb 689. 

NH—^Lafontaine v St John. 80 A. 
2d 476, 92 NH 819 

39 C J. p 1103 note 90 [a]. 

26. U S —^Davis v F. W Woolworth 
Co, CCAOkl. 60 F2d 844 

NC—Williamson v Old Dominion 
Box Co, 171 SE 885. 206 NC 
350 

SC—^McGuire v Sternberg, 198 SE 
205, 185 SC 97 ' 

89 C J. p 1104 note 92 [a]. 

27. US —Sheehan v. New York, N. 
H & H B Co., CCANT. 93 F 
2d 442. certloran denied 68 SCt 
942, 804 US 660, 88 LEd 1527 

Ark—Missouri Pac. B Co. v Haig- 
ler, 168 SW2d 708, 208 Ark. 804 
—St. Louls-San Francisco By 
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Co V Tldmore, 47 SW8d 16, 186 
Ark 177 

Iowa—^Hamilton v. Chicago, B & Q 
B Co, 884 N.W 810, 211 Iowa 924 
Miss—^Favre v Louisville & N B 
Co, 178 So 827, 180 Miss 848 
Mo—Ingium V Mobile AO B Co. 

30 SW2d 989, 826 Mo 168 
NY—^Kawacz v Delaware, L & W 
B Co, 181 NB 87, 269 NY 166, 
reargument denied 191 NE 513, 
264 NY 469, certiorari denied 58 
set 121, 287 US 659, 77 LEd 
669 

89 C J p 1104 note 94 [a] 

Ooonpyuig place of danger 
That steam fitter's helper was 
standing upon footboard of locomo¬ 
tive at time of collision or was seat¬ 
ed on the water tank was held im¬ 
material as respects liability of rail¬ 
road for his death, where either place 
was a position of known and obvi¬ 
ous danger —Buckner v Southern 
By Co., 96 SW.2d 600, 80 TennApp 
212 

Servant’s aegUgsnoe htfLd sols cause 
of injury 

U S —Baltimore & O B Co v. Berry, 
Mo, 52 set 610, 286 US 273, 76 
L Ed 1098—Pitcaim v Hayes, C 
C A Ohio, 107 F2d 936 
Ill—Helton V Thomson, 36 NE2d 
267, 811 Ill App 854, oertioran de¬ 
nied 62 set 1280, 816 US 688, 86 
L Ed. 1760, rehearing denied 63 S 
Ct 24, 817 US 704, 87 LEd 662 
NC—^Brady v Southern By Co., 23 
SE2d 834, 222 NC 367, certiorari 
denied 63 S Ct 996, 818 U S. 782, 87 
LEd 1158. affirmed 64 SCt 832, 
820 US 476, 88 LEd 839 
Pa—Carlo v Bessemer 4k L. E B 
Co. 148 A. 6, 293 Pa. 848, certio¬ 
rari denied 49 SCt 25, 278 US 
623, 78 L Ed 548. 

violation of rule or order sbowa 
Ill—^Helton V Thomson, 86 NB2d 
267, 211 111 App 854, certiorari da¬ 
rned 62 S Ct 1280, 816 U S. 668, 86 
LEd 1760, rehearing denied 68 S 
Ct 24. 817 U.S< 704, 87 LEd 562 
Waiver of rule 

In action for injuries sustained by 
railroad car inspector when run over 
in process of inspecting a car, evi¬ 
dence did not establish that railroad 
had waived safety rule requiring 
workmen to place a blue flag at both 
ends of cars when working about or 
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injured in the course of mining or excavating oper¬ 
ations.** 

The facts and circumstances have also been held 
to show due care, or not to show contributory neg¬ 
ligence, on the part of the servant** where the in¬ 
jury was alleged to have resulted from the danger¬ 


ous or defective condition of an appliance or place 
of work,*0 such as from dangerous or defective ma- 
chinery,*! where the servant was inj‘ured in the 
course of his employment on or near an elevator or 
other hoisting device,** where the servant was in¬ 
jured while employed on a railroad,** or where 


under cam 00 aa to reheine inapector 
from the hindina effect of the rule 
—^Lasaffua v. McCarthv, Utah. 177 
PM 784. 

as. Oa —^Western & A. R R v. 
Michael. 167 SB 226. 42 QaApp 
608 

89 CJ p 1106 note 96 [a] 

VlolafeloiL of mle or order shown 
Ky—Carbon Mminj Co. v. Ward's 
Adm'z. 178 SW2d 95d. 297 Ky 
47 

as. U S —Pellerin v International 
Cotton Mills. NH. 248 F 242, 160 
CCA 820 

Ark—Fort Smith Couch & Beddinff 
Co V Rozell, 166 SW2d 707, 208 
Ark 85—^Bradley Lumber Co. of 
Arkansas v Clanton, 147 SW2d 
14, 201 Ark 657—Miller v Hams, 
281 S W 907, 170 Ark 1193—Hum¬ 
ble Oil ds Refining Co y Bearden, 
271 SW 12. 168 Ark 1167 
Cal—^Bryant v Market St Ry. Co. 
App, 168 P2d 18—Weddle v Le¬ 
ges, 126 P 2d 914. 62 Cal App 2d 
116. 

Colo-^ohen v Schaetzel, 108 F2d 
1060, 106 Colo 266 

Ga—Central of Georgia Ry. Co v. 
Summers. 129 SB 669, 84 OaApp 
840 

Miss —^Legan & McClure Lumber Co 
V Fairchild, 124 So 886, 165 Miss 
271 

XH—Bill V New Bngland Cities Ice 
Go.. 10 A.8d 662, 90 NH 468 
ITY—Wallpr y. Feiss. 85 NB2d 919. 
286 N.T 663. 

89 CJ p 1101 note 84 [b], p 1102 
note 86 [a], p 11(M note 99 [a] 
Speed statute held not violated 
NH—Racette y Sunlight Baking 
Co. 155 A 264, 86 NH 171. 
Servant's negllgenoe held not sole 
oanse of Injury 

U.S—^Hemn Motor Lines y Jarvis, 
CC AMiss, 166 F2d 276. 

IFlolatlon of mle or order not shown 
NH—^Pickett y Norwood Calef & 
Co, 196 A 627. 89 NH. 244 

ao. n S.—^Rowe y Gatke Corpora¬ 
tion. CGAInd. 136 F2d 61. peti¬ 
tion dismissed Gatke Corporation 
y Rowe, 68 S Ct 81, 817 U S 702, 
87 LBd 661 

Fla—^Putnam Lumber Co. v Berry. 2 
So 8d 188, 146 Fla 696 
Kan —^Walker y Golgate-Palmolive- 
Peet Co. 189 P2d 167, 167 Kan 
170. 

Minn —^Fredrickson t. Arrowhead 

5TO.J.S-10 


Co-op Creamery Ass'n, 277 NW 
846, 202 Minn 12 

Miss —Odom y Walker, 11 So 2d 462, 
198 Miss 862. 

N H —^Dubuo y Amoskeag Indus- 
tnes. 16 A 2d 867. 91 NH 178 
Wash.-Btel v Grubb. 288 P 981, 167 
Wash 811 

89 C J p 1102 note 89 [b] 

Snty to report or reaedy defect not 
shown 

Mo —^E^scher y M-K Bxpress Co-, 
App, 168 S W2d 468 
31. Fla—^H & C Operating Co v. 

Fosaurn, 176 So 865, 129 Fla 480 
89 C J. p 1104 note 91 [aj 
38. Mass —Bowie y CofiSn Valve 
Co, 86 NB 914, 200 Mass 671 
Mo—^ech y Mallinckrodt Chemical 
Co. 20 SW2d 609. 323 Mo 601. 

89 C J p 1104 note 93 [aj 

38. U.S—Guest v. Wabash R Co, 
aCAIll. 147 F2d 679-^dwards 
y Baltimore & O R Co, C C A 111, 
131 F2d 366—^Baltimore & O R 
Co y Brandenberger, C.CAOhio, 
74 F2d 698 

Cal—Weiand v Southern Fac Co, 
98 P2d 1023, 84 Gal App 2d 600. 
certiorari denied Southern Pac 
Co y Weiand, 60 S Ct 613, 309 U. 
8 670, 84 LBd 1018—Ballard v 
Sacramento Northern Ry Co, 16 
P2d 793, 126 Cal App 486, rehear¬ 
ing denied 14 P8d 1046, 126 Cal 
App 486 

Oa.—^Louisville & *N R Co y 
Crapps. 8 SB 2d 418, 62 GaApp 
437—Southern Ry Co y Heaton, 
6 SB3d 839, 61 GaApp 886. 

Ill —^Anderson v Chesapeake & O 
Ry Co, 186 NB 186, 362 Ill 661, 
certiorari denied Chesapeake & O 
Ry Co y Anderson, 54 S Ct 98, 
290 US 675. 78 LBd 688—Brant 
y Chicago & A R Co. 128 NB 
782, 294 Ill 606—Hallorsji v. Chi¬ 
cago & N W Ry Co, 63 N.B 2d 
670, 827 Ill App 217 
Ky—Southern Mining Co y Hens¬ 
ley. 66 SW2d 9.65, 247 Ky 276. 
Mo—^McCurry v Thompson, 181 S 
W2d 529, 862 Mo 1199—Bemaxay 
y Missouri-Kansas-Texas R Go, 
60 SW2d 127. 830 Mo 689. certio¬ 
rari denied Missoun-Kansas-Texas 
R Co y Demaray. 63 SCt 20, 287 
US 620. 77 LBd 638—Demngton 
y Southern Ry Co. 40 BW2d 
1069, 328 Mo 283, certiorari denied 
Southern Ry Co. v Demngton, 62 
S Ct 87. 284 U S 662. 76 L Ed 661 
—^Berry y, St Louis-San Francisco 
Ry Co, 26 S W 2d 988, 824 Mo. 776, 
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certioran denied St Louis-San 
Francisco Ry Co v Berry, 60 S 
Ct 464, 281 U S 765, 74 L Bd 1178 
—Nibler v Kansas City Southern 
Ry Co, 198 S W 598, 197 Mo App 
696 

Ohio—Tamplln y Pennsylvania R 
Co. App. 61 NB2d 786 
Pa—^Fox y Lehtgh Valley R. Co, 
141 A 157, 292 Pa 821 
SC—Tyner v Atlantic Coast Line 
R Co, 14i6 SB 663, 149 S C 89 
Tex—Wichita Falls & S R Go v 
Holbrook, Civ App, 60 SW2d 428, 
affirmed 78 SW2d 988. 125 Tex 
184, certioran denied 56 S Ct 189. 
296 US 618, 80 LBd. 489—Beau¬ 
mont, S L & W Ry Co y. 
Schmidt, Civ App, 46 SW2d 784. 
affirmed 72 SW2d 899, 128 Tex 
680—St Louis. B & M Ry Co v 
Kmght, Civ App , 295 S W 946 
Wis —Schief elbein v Chicago, M. St 
P & P R Co, 266 NW 386, 221 
Wis 36. certioran demed Chicago, 
M, St P & P R Co v Schiefel- 
bein, 67 SCt 20, 299 US 658. 81 
LBd 411—Nellis v Chicago, M, 
St P & P R Co, 236 NW 668. 
205 Wis 397, certiorari denied Chi¬ 
cago. M,StP&PRCov Nei¬ 
lls, 62 set. 893. 286 US 548, 76 
LBd 985. 

89 C J p 1106 note 96 [al. 

Ihaployee’s negUgeiLoe held hot sole 
cause of luJnry 

Ark—^Missoun Pac R. Co y Haig- 
ler, 168 BW2d 703, 203 Ark 804 
Ill—^Adams v Chicago A B R Co. 

41 NB2d 991, 814 Ill App. 404 
N T —^Wolf y Baltimore & O R Co, 
189 NB. 780, 264 NY 67. 

Bnles and orders of railroad 

(1) In order to sustain plea of 
railway employee's violation of or¬ 
der, prohibiting line-up in operating 
motorcar, but enjoining use of rule 
book, providing for written line-up 
when possible, evidence must show 
violation of both order and rule — 
Southern Ry Co. v. Smith, 137 So 
898, 228 Ala 588. 

(2) Bvidence that brakemen while 
employed in switching operation rode 
on side of freight cars all the time 
in violation of railroad rule author¬ 
ized finding that railroad had knowl¬ 
edge of such practice and did not m- 
Bist on strict compliance with rule, 
hence brakeman who was crushed 
against box car while riding one side 
of combination passenger car was 
not barred from reoovermg for inju¬ 
ries sustained on ground he had vio- 
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the servant, according to the judicial decisions | in the course of mining or excavatmg opera- 
on the subject in various states, was injured | tions 

4 Tbial 


§ 528. Conduct of Trial 

The general rules governing the conduct of trials in 
civil actions apply in personal injury actions by a serv¬ 
ant against his master. 

The general rules governing the conduct of trials 
in avil actions, discussed in the C.J S title Trial §§ 
36-156, also 64 CJ p 63 note 20-p 232 note 84, are 
apphcable to an action by a servant against his mas¬ 
ter for personal injuries.^ Thus it is improper for 
plainfafF's counsel to place before the jury the fact 
that the master carnes indemnity insurance.^ 

§ 529. Questions of Law and Fact 

a. Tn general 

b Effect of law requiring submission of 
issues 

c Actions under Federal Employers’ Li¬ 
ability Act 


a. In General 

In an action by a servant for personal Injuries all 
questions of fact or mixed questions of law and fact 
are for the Jury, under proper instructions from the 
court, while questions of law are for the court. 

As in other cases, in an action by a servant for 
personal injuries all questions of fact or mixed 
questions of law and fact are for the jury, under 
proper instructions from the court,^ while questions 
of law are for the court ^ The case should be sub¬ 
mitted to the jury where the evidence tends to sup¬ 
port the allegations of the complaint^ or makes out 
a prima faae case;^ and where there is sufficient 
evidence to support a verdict for plaintiff it is error 
to direct a verdict for defendant,^ sustam a demur¬ 
rer to the evidence,® or grant a nonsuit.® So, where 
the evidence on a material fact is conflicting,or 
involves a question of credibility,^^ or is such that 


lated rule —^IifcAlliBter v fiunoook 
Val R R, 42 A 2d 788, 98 KH 400 
(8) Violation of rule or order not 
shown 

US—^Lowden ▼. Burke, CCAMinn, 
129 F2d 767. 

Ala—^Alabama Great Southern Ry 
Co V Norrell, 143 So 904, 226 Ala 
608 

Tex—Mlasouri Fac. R Co v Jones. 
OvApp, 88 SW2d 836, afBrmed 
76 SWSd 1044, 124 Tex 284, cer¬ 
tiorari denied 66 BCt 688, 294 U 
S 729. 79 Li Bd 1259 

3^ Ky.—^Brealin v. Blair, 60 S W 2d 
387, 249 Ky 178. 

89 C J p 1106 note 97 [a] 

Servant’s negUgmuse held not sole 
oanse of injury 

Ky—Southern Mining Co. v. Saylor, 
96 SW2d 286, 264 Ky. 666. 

Ip NH—LltUe V Head & Dawst 
Co, 43 A 619, 69 NH 494 
H.T—^Murphy v Hopper, 78 NT.S 
667, 76 AppDlv 606 
89 C J. p 1107 note 2. 

GMnLenl roles governing the recep¬ 
tion of evldenoe have been applied 
Elan—Johnson v Olson, 67 P2d 422, 
146 Kan 779. 

Pa—^Pursglove v. Monongahela Ry. 
Co., 181 A 477, 286 Fa. 27, certio¬ 
rari denied 46 SCt. 852, 270 US 
664. 70 Li Ed. 783. 

89 C J. p 1107 note 2 [aj. 
aPallure to oonstme nllxoad mles 
whan Introduced 

Although the trial court at the 
time railroad rules for protection of 
employees were admitted In evidence 
did not construe them. It was auffl- 
cient If In its written Instructions 


the court fully and completely ex¬ 
plained and construed the rules — 
Louisville & N R Co V. Mitchell, 
191 SW 466, 173 Ky 622 
fl. Tex—^Wichita Falls Motor Co ▼. 

Meade, CivApp, 203 SW 71 
Wash—^Iverson v McDonneU, 78 P 
202, 86 Wash 78 

3. Mass—Ifaroo v Pease, 149 H 
B 208, 263 Mass 499 
N T —Gambon v City of Now Tork, 
271 NTS 244, 15l Misc 201 
Wash —^Pellerin v Washington 

Veneer Co, 2 P2d 658, 168 Wash. 
666 

89 C J p 1107 note 7 

4i Ark—^Psne Bluff. S & S Ry Co 

V Leatherwood, 176 SW. 1184, 117 
Ark 624 

89 CJ p 1107 note 12 
6b Ill—^Hogan v Crane COi 102 N 
B 216, 269 Ill. 47. 

89 C J p 1107 note 9. 

& Ga—Louisville & N. R Co v. 

Barrett. 86 SB 923, 143 Ga 742 
7. US—Chesapeake & O. Ry Co 

V Gowen, CCA Ohio, 66 F2d 260 
—^Baldossarre v. Pennsylvania R 
Co, CCAOhio, 24 F 2d 201. 

Fla—^unn v. Jacksonville, 64 So 
486, 67 Fla 40. 

Tex—^Payne v. Hams, Clv.App., 228 
S W. 860, reversed on other 
grounds, ComApp, 241 SW. 1008— 
Missouri, K, & T. Ry Co of Tex¬ 
as V Maples, CivApp, 182 B,W. 
426, error refused 

a Mo—^Kimmie v Terminal R. R. 
Ass'n of St Louis, 66 SW.2d 661, 
884 Mo 696 

a N H.—Claywood v Norwood 

Calef Co, 178 A 794, 87 N.H. 482 
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la us—^Mexican Cent. R Co v. 
Conway, Tex, 108 F 982, 48 C OA. 
147 

Ala—St Louis ft S F R. Co V 
Phillips, 61 So 688, 166 Ala 504 
Fla—^Florida Bast Coast Ry Co v 
Lassiter, 62 So 975, 69 Fla 246. 
Ill—Jasper v Griflln Wheel Co. 194 
lllApp 617, 

Ky—^Louisville ft N. R Co v Gilli¬ 
land. 296 SW. 422, 220 Ky 431, 63 
ALR 886—West Kentucky Coal 
Co V. Smithers, 221 SW 658, 188 
Ky. 224 

Mibb —MiSBissippl Utilities Co v 
Smith, 146 Bo 896, 166 Mias 106 
Mo—Cason v Kansas City Terminal 
Ry Co, 128 SW2d 133—Granne- 
man v Commercial Auto Body Co, 
App, 296 SW. 437 
Pa—Crothers v Philadelphia Elec¬ 
tric Co, 67 A 206, 218 Pa 314 
Tex—Western Union Tel Co v Cok¬ 
er, 204 SW2d 977 

WVa—Moll V Bayha. 160 SB. 616, 
108 WVa. 178 

Wis—Jeffers v. Green Bay & W Ry 
Co, 134 NW 900, 148 Wls. 816 
89 CJ p 1107 note 8 
Whsthsr room was ^andlosed 
room” within statute held mixed 
question of law and fsct for Jury 
where testimony of witnesses was 
In conflict and Jury viewed premises 
—^Pellenn v Washington Veneer Co, 
2 P2d 668, 168 Wash 566 

11. Ark —Altman-Rodgers Co v. 
Rogers, 48 SW.2d 289, 186 Ark 
661 

Ky—^Dailey v Lexington ft H. Ry. 

Co, 208 SW 669. 180 Ky. 668. 

Mo—^Perryman v Missouri Pac. R. 
Go, 81 SW.2d 4, 826 Mo. 176. 
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fair-minded men may reasonably draw different in¬ 
ferences or conclusions therefrom,a jury ques¬ 
tion is presented. Conversely, where the evidence 
IS not in conflict,and is such that fair-minded 
men in the exercise of reason and judgment can 
reach only one conclusion,^^ or is insufficient to sup¬ 
port a verdict for plaintiff,a question of law for 
the court is presented, and the court should de¬ 
termine the proceeding by nonsuit, directed verdict, 
or otherwise, in accordance with the local prac¬ 
tice. 

Right to maintain action. Whether plaintiff has 
a sufficient interest in the subject matter to main¬ 
tain the action^® or whether the conditions pre¬ 
cedent to the bnnging of the action have been com¬ 
plied within are questions for the jury where there 
is a conflict of evidence. 

Whether the right to recover is governed by staU 
uie or the prmaples of the common law ordinarily 
IS a question for the court.^® It is also a question 
for the court whether in a particular case a stat¬ 
ute is applicable,^® unless the applicability of the 
Statute depends on the determmation of a question 
of fact-®® 

Dangerous work. Ordinarily, whether the work 
in which an employee is engaged involves risk or 
danger within the meaning of a statute governing 
such work is a question of fact for the jury,®i but 
where the facts are such that reasonable men can 
reach but one conclusion the question then becomes 


one of law for the court to determine.®® 

b. Effect of Law Bequizing Submission of Is¬ 

sues 

Constitutional and statutory provisions requiring cer¬ 
tain questions to be submitted to the Jury have been 
held not to require that in every case the evidence must 
go to the Jury, regardless of its legal effect. 

Sometimes by express constitutional and statu¬ 
tory provisions the questions of the employer’s neg¬ 
ligence, and the assumption of risk by the servant, 
and his contributory negligence, as discussed infra 
§§ S34, 536, 537, are required to be submitted to the 
jury, but it has been held that such provisions do not 
require that in every case the evidence must go to 
the jury, regardless of its legal effect,®® and under 
provisions of this nature no jury question arises in 
the absence of evidence tending to raise the differ¬ 
ent issues. It being a question for the court whether 
the issues are raised.®^ 

c. Addons under Federal Employers* Liability 

Act 

In an action under the Federal Employera’ Liability 
Act the credibility of witneaaea, the weight of evidence, 
and the inferencea to be drawn from the facts are ques¬ 
tions of fact for the jury; but submission to the Jury 
of contested issues of fact is not required If there Is 
only a scintilla of evidence or where the evidence is 
such that there can be but one reasonable conclusion 
as to the verdict or finding. 

In an action under the Federal Employers’ Liabil¬ 
ity Act the credibihty of witnesses,®® the weight and 


N H —^Maltais v. City of Concord, 
166 A 267. 86 NH 211 
Tex—^V^estem Union Tel Co v Cok¬ 
er, 204 S W 2d 977—City of Waco 
V Thralls, CivApp, 172 SW.2d 
142, error refused 

1&. ND—Cunnmerham v Great 
Northern Ry. Co, 14 NW2d 768, 
78 ND 816 

S C —^Wilson V. Atlantic Coast Line 
B Co, 181 SB 777, 184 SC 81. 

13. Ill —Wicks V. Cuneo-Henneber- 
ry Co, 234 IllApp 602, affirmed 
160 NB. 276, 819 Ill 844 
OonstraotioiL of imam.'blgtioiui writ¬ 
ten xeleaae held question for court 
—^Pine Bluff, S. & S By Co v 
Leatherwood, 176 S W. 1184, 117 Ark. 
624 

14. Ky —^Louisville & N. B. Co v. 
Lewis. 278 SW 148, 211 Ky 880. 

ND—Gunmngham v Great North* 
em By Co, 14 NW2d 768, 78 N. 
D. 816 

S C —ytBxm V Seaboard Air Lme By. 
Co, 186 SB 284, 188 SC 241. 
Where verdiot must rest solely on 
speculation, submitting the case to 
the jury is not authorised—^Fee’e 
Adm’x V Mahan-Blllson Coal Corpo¬ 
ration, 48 S.W 2d 681, 241 Ky 281. 


15. U S —New Cornelia Copper Co 
V. Bspmoza, GCAAriz, 268 F 742 

16L US—^Minneapolis & St Louis 
B Co V. Ootchall, Minn, 87 S Ct 
698, 244 U S 66, 61 L Bd 896. 

89 C J p 1112 note 44. 

17- NT—Trotto v Bellew ft Mei^ 
ntt Co, 111 NTS 638, 127 App 
Div 400 

39 CJ. p 1112 note 46 

18. Or—Schulte v Pacific Paper 
Go, 186 P 627, 67 Or 834, rehear¬ 
ing denied 186 P. 6, 67 Or. 334. 

19. US—Continental Public Works 
Co V. Stein, NT, 232 F. 669, 146 
CCA 617 

89 CJ p 1107 note 17 

20. Bla.—J. Bay Arnold Lumber 
Corporation of Olustee v. Bichard- 
Bon, 141 So. 188, 105 Fla. 204 

Wash —^Pellerin v Washington 

Veneer Go, 2 P 2d 668, 168 Wash 
666 

39 CJ p 1107 note 18. 

21. Mich —^Fontana v Ford Motor 
Co, 270 N.W 266, 278 Mich 199 

Neb—^Benner v Bvans Laundry Co, 
228 NW. 680, 117 Neb. 701, 60 A 
LB 880 

I Or—^Ferretti v Southern Pac Co., 67 
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P 2d 1280. 164 Or 97—McCauley v 
The Williamette, 216 P. 892, 109 
Or 131. 

SD—^Koenekaxnp v Picasso, 269 N. 

W 74, 64 SD 667 
89 C J p 1107 note 18 [a] (4) 

22. Or—^Hoffhian v Broadway Has- 
elwood, 10 P 3d 349, 139 Or 619, 88 
ALB. 1008, rehearing denied 11 P 
2d 814, 189 Or 619, 83 ALB 1008 

23. Neb—^Disher v Chicago. B I & 
P B Co, 140 NW 186, 98 Neb 
224 

24. Neb —^Diaher v Chicago, B I. ft 
P B Co, supra 

89 G J p 1107 note 16. 

25. US —^Bllis V Union Pac B Co , 
Neb, 67 S Ct 598, 829 U S 649, 91 
LBd 672—^Fitzgerald v Pennsyl¬ 
vania B. Co, CCANT., 164 F2d 
823—Jacobs v. Beading Go, CCA 
NJ, 130 F.2d 612. 

Cal—Gray v Southern Fao. Co., 146 
P 2d 661, 28 Cal 2d 632. 

Mass—Shipp V Boston ft M. B B., 
186 NB 663, 288 Mass 266. 

Mo—Cram v. Illmois Cent. B. Co, 

78 SW.2d 786, 831 Mo. 668, cer¬ 
tiorari denied Illinois Cent B Co. 
V Cram. 66 S Ct 128. 293 U S. 607, 

79 LBd. 698—Mitchell v. Wabash 
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probative value of evidence,*® and the inferences 
to be drawn from uncontroverted as well as con¬ 
troverted facts*7 are questions of fact If there is 
any substantial evidence to support the cause of ac¬ 
tion pleaded, it must be submitted to the jury,*® 
and It IS not the function of the court to search the 
record for conflicting* circumstantial evidence m or¬ 
der to take the case away from the jury on a theory 
that the proof gives equal support to inconsistent 
and uncertain mferences,*® A jury question is not 
necessarily presented, however, m every case under 
the act.*® Submission of contested issues of fact 
15 not required if there is only a scintilla of evi¬ 
dence;®! and the court should determine the pro¬ 
ceeding by nonsuit, directed verdict, or otherwise, 
in accordance with the local practice, without sub¬ 


mission to the j'ury where the evidence is such that, 
without weighing the credibihty of witnesses,®* 
there can be but one reasonable conclusion as to the 
verdict' or finding,®® or where the evidence and all 
the inferences which the jury could justifiably draw 
therefrom would be insufficient to support a verdict 
or finding for the other party.®^ 

§ 530. — Relation of Parties 

Where evidence as to the existence of the relation 
of master and servant at the time of the injury is con¬ 
flicting or IS reasonably susceptible of more than one 
inference, the question ordinarily should be submitted 
to the jury 

Where there is a conflict of evidence as to wheth¬ 
er the relation of master and servant existed be- 


Hy. Co, 69 SW2d 286, 834 Mo. 
926. 

Wash—^Blessinff v Gamas Frame R 
Co, 100 F 2d 416, 8 Wash 2d 266 
mteiested wltnesa 
U 8 —Anderson v Baltimore & O R 
Co, CCANY. 96 F 2d 796 
2eL Cal —Gray v Southern Pac Co , 
146 P2d 661, 23 Cal 2d 632—Crab¬ 
tree V Western Fac R Go, 90 P 2d 
886, 88 CalApp2d 86. 

Maas—Shipp v Boston & M R R. 

186 NB 668, 283 Mass 266 
Mo.—Cram ▼ nimois Cent R Co, 

78 SW8d 786. 831 Mo 658, cer¬ 
tiorari denied Illmois Cent. R Co^ 

V Cram. 66 SCt 123, 298 US 607, 

79 LBd 698—^Mech v Terminal 
Railroad Ass'n of St Louis, 18 S 
W.2d 610, 322 Mo. 937 

NT—Sadowski v Long Island R 
Co, 37 NTS 2d 467, reversed on 
other grounds 41 N T S 2d 611, 266 
AppJ)iv 782, reversed on other 
grounds 66 NB2d 497, 292 NT 
448, alllrmed 50 NTS 2d 171, 268 
AppDiv 777. conformed to 56 N. 
B2d 497, 292 NT 448 
Wash —^Blessing v Camas Prairie R 
Co, 100 P2d 416, 8 Wash 2d 266. 

97. TJ S —Bulls V. Union Fao. R Co, 
Neb., 67 SCt. 698, 829 US 649, 91 
LBd. 672—^Tennant v Peona & 
Pekm Union Railway Co, HI, 64 
B Ct. 409, 321 U S 29, 88 L Ed 520 
—Highflll V. Louisville ft N. R Co , 
CGATenn, 164 F2d 874 
Cal—Gray v. Southern Pac Co, 146 
P2d 661, 28 Cal 2d 682 
20, Ga—^Louisville ft N R Co v 
Rudder, 147 BE 795, 39 Ga.App 
613 

Ky.—^Louisville ft N R Oo v. Stew¬ 
art's Adm'z, 174 SW 744, 108 sfy. 
828, affirmed Louisville ft N R Co. 

V Stewart, 86 S Ct. 586, 241 US. 
261, 60 LEd 989. 

Mo—-Lloyd V Alton R. Oo,, 159 BW. 

2d 267, 348 Mo 1222. 

Svideaoe held sufficient for Jury 
Ala.—Louisville ft N. R. Co v. Park¬ 


er, 138 So 281, 223 Ala 626, cer^ 
tioran granted 52 SCt 496, 286 U 
S. 635, 76 L Ed. 1276, certiorari 
dismissed 68 SCt. 94. 287 US 669, 
77 LEd 501 

Cal —Crabtree v Western Pac R 
Co, 90 P 2d 885, 38 Cal App 2d 35— 
Pitt V Southern Pac Co, 9 P.2d 
278, 121 Cal App 238 

Mo—^day v Thompson, 179 SW 
2d 44, 862 Mo 681, certioraji denied 
66 set 48, 328 US 719, 89 LEd 
678—Young v. Wheelock. 64 SW 
2d 960. 333 Mo 892, certiorari de¬ 
nied Wheelock v Young, 64 SCt. 
627, 291 US 676, 78 LEd 1064— 
Reed v. Terminal R Ass'n of St 
Louis, App, 62 SW2d 747 

N T —^Love V Baltimore ft O. R. Co , 
6 NE3d 406. 273 NT 464 

Or—Chatfleld v Zeller, 147 P2d 222, 
174 Or 69 

as. U S —Tennant v Peona ft Pekin 
Union Railway Co, 111, 64 SCt 
409, 821 US. 29. 88 LEd. 630— 
Chicago & N. W Ry Co v Green, 
CCAMixm, 164 F2d 66—Highflll 
V. Louisville ft N R Co., CLC.A 
Tenn, 154 F8d 874 

30- US—Wolfe V Henwood, CCA. 
Ark, 162 F.2d 998 

81. US—^Brady v Southern Ry 
Co. NC, 64 set 232, 320 US 476, 
88 LEd 289—^Raudenbush v. Bal¬ 
timore ft O R R, DC Pa., 68 F 
Supp 829 

Ala—Southern Ry Co v Melton, 108 
So 588, 240 Ala. 244—Southern Ry. 
Co. V Smith. 128 So. 228, 221 Ala 
278 

Ky—^Louisville ft N R. Co. v. Mc¬ 
Coy, 110 SW2d 483, 270 Ey. 608. 

Miss —Gulf, M ft O R Co V. Joiner, 
29 So 2d 266. 

NC—^Hubbard v Southern Ry. Co., 
166 SE 802, 208 Na 676—Potter 
V. Atlantio Coast Line R, Go. 147 
S E. 698, 197 N.C 17. 

Or—Hopkins v Spokana P. ft 6. 
Ry Go., 298 P. 914, 137 Or. 287, re¬ 
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hearing denied 2 P.2d 1106, 187 Or 
287. 

SO—Williamson v Southern Ry. 

Co, 191 SE 79, 188 SC 812 
What law governs in actions brought 
under Federal Employers* Liabili¬ 
ty Act in state courts see supra fi 
178 

32. US—^Brady ▼ Southern Ry 
Co, NC, 64 set. 282. 820 US 
476, 88 LEd 239 

Mias —Gulf, M ft O R Co. V. Joiner, 
29 So 2d 266 

Neb.—^Ellis V Umon Pac R. C6, 22 
N.W2d 806, 147 Neb 18. 

3Si U.S —^Brady v Southern Ry Co , 
NC, 64 set 282, 820 US 476, 88 
LEd 239—^New York, C ft St L 
R Co V Kelly, CCAInd. 70 F.2d 
648, certioran denied Kelly v New 
York, C ft St L R Co, 65 S Ct. 
110, 298 U.S 696, 79 L Ed 689 
Mass—Shipp V Boston ft M R. R. 

186 NE 653, 283 Mass 266 
Miss—Gulf, M ft O. R Co V. Joiner, 
29 So 2d 255 

Neb—^Ellis V Union Pac R. Co., 22 
NW2d 805, 147 Neb 18 
ND—Cunningham v Great North- 
em Ry Co, 14 NW2d 768, 73 N.D 

I 816 

Or.—^Annereau v Ewauna Box Co, 
169 P.2d 216, 176 Or 609. 

Where no recovery can be had tul- 
dav say mterpretafeioa which can he 
properly taken of the facts which 
the evidence tends to establish the 
case may be taken from the jury — 
Voelker v, Delaware, L ft W. B. Co. 
DC NT, 81 FSupp. 887. 

SA Ky—Louisville ft N R Co v 
McCoy, 110 S.W.2d 488, 270 Ky 
608 

Mo —Parrent v. Mobile ft O R Co, 
70 BW.2d 1068, 834 Mo. 1202. 

N.C.—^Potter v Atlantic Coast Line 
R. Co, 147 SE 698, 197 NC 17 
BC—Williamson v Southern Ry. 
Co., 191 SE. 79. 188 SC 818. 
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tween the parties at the time of the injury, or the 
evidence thereon is reasonably susceptible of more 
than one inference, the question ordinarily should be 
submitted to the jury.85 Conversely, where the 
evidence is not conflicting, and is reasonably sus¬ 
ceptible of but one inference, the question as to 
the existence of the relation is one of law for the 
court to determine Where the contract of em¬ 
ployment is in writing, the question ordinarily is 
for the court *7 


Thus, where the evidence is susceptible of more 
than one inference, or there is a conflict of evidence 
on matters entenng into the formation of the con¬ 
tract and which affect the liability of the master 
thereunder,or as to employment in violation of a 
statute,®® or as to the beginning of the employ¬ 
ment,^® suspension,^^ or termination of the rela¬ 
tionship,*® or as to the identity of the employei,*® 
or as to the authonty of the person employing,** 
the question is one for the jury Similarly, wheth- 


35. us—^Mostyn v Delaware. L & 
W R Co, CCANT. ISO P2d 16 
—Madison v. Phillips Petroleum 
Co. C C A Tex. 88 F 2d 616, certio¬ 
rari denied 67 S Ct 946, 301 U S 
703, 81 LBd 1368 

Ala—^Lowe v Poole, 179 So 536, 286 
Ala 441—^Nichols v Smith's Bak¬ 
ery, 119 So 638, 218 Ala 607 

Ark—^Wrifirht v McDaniel, 169 SW. 
2d 737, 208 Ark 992—Chapman & 
Dewey Lumber Co v Andrews, 91 

5 W 2d 1026, 192 Ark 291—Natural 
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vallee, 166 NF 488, 268 Mkss 
627—^Lessard v Kneeland, 164 N. 
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Hotel Operating Co, 88 S W 2d 968, 
826 Mo 1117—Clayton v Wells, 26 


SW2d 969, 324 Mo 1176—^Daniels 
V Luechtefeld, App, 166 S W 2d 
807. 
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216 AppDiv 416 
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Okl —Palmer v Skelly Oil Co, 263 P 
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S W 2d 793, error dismissed 
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39 CJ p 1108 note 22. 
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39 CJ p 1108 note 23 
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39 C J p 1108 note 24 
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89 CJ. p 1108 note 26 
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89 C.J p 1108 note 27. 
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er a servant injured while working for a munici¬ 
pality was employed with the assent of the proper 
authorities,or whether the person injured was a 
servant or an independent contractor,^® whether a 
person temporarily assisting another became a serv¬ 
ant,*7 or whether plaintiff when injured was in the 
service of defendant or of an independent contrac¬ 
tor^® or other person sustaining a contractual rela¬ 
tion to defendant,or whether plaintiff was en¬ 
gaged in the service of both,®® is a question for the 
jury. 


§ 531. - Scope of Emplo 3 nxient 

Whera the evidence as to whether the eervent wee 
acting within the eeope of hie employment at the time 
of the injury is not conflicting or susceptible of more 
than one inference, the question la one for the court to 
determine, otherwise the question should be submitted 
to the Jury. 

Where the evidence as to whether the servant was 
acting within the scope of his employment at the 
time of the injury is not conflicting or susceptible 
of more than one inference, the question is one for 
the court to determine otherwise the question 
should be submitted to the jury,®® as should the 


Bros. Go, 249 IT.W. 498. 264 Mich 
87 

Teon—Armstrong v Bowman, 115 S 
W2d 229, 21 TennApp 678 
89 C J p 1109 note 81 
'Whsfthsv ouenmstaDoss oonatilinte 
omszgsaoy impliedly authorising em¬ 
ployee to procure temporary assist¬ 
ance Is generally a question for Ju¬ 
ry. 

Ark—^Bryant Truck Lane v. Nance, 
116 SW2d 1047, 196 Ark 1177— 
Henry QuellmaJs Lumber & Mfg 
Co V Hays. 291 SW 982, 173 Ark 
48 

Mich.—^Marschall ▼ Glaeser, 282 N. 

W 882. 284 Mich 66 
N G —^Reaves v Catawba Mfg & 
Blectric Power Co, 174 SB. 418, 
206 NC 623 

4B. Iowa—Winn v. Anthem, 161 N. 

W 642, 179 Iowa 620. ' 

39 CJ. p 1109 note 82 
4A U S.—^Madison v Phillips Petro¬ 
leum Co, CCA Tex, 88 FSd 616, 
certiorari denied 57 SGL 946, 801 
US 703. 81 LEd 1868 
Ark—^Fordyce Lumber Co v Ward- 
law, 176 SW2d 241, 206 Ajk 86— 
Wnght ▼. McDaniel, 169 SW2d 
787, 789, 208 Ark 992—Chapman & 
Dewey Lumber Co. v Andrews, 91 
SW2d 1026, 192 Ark 291 
Mo —Aubuehon v Security Const 
Co, App, 291 SW 187 
Ohio—Gillum V. mdustnal Commis¬ 
sion, 48 NE2d 284, 235. 141 Ohio 
St 878. 

Tenn—Copeland v Cherry, 96 S.W. 

2d 1276, 1278, 20 Tenn App 122 
Tex—^Panama Reflmng Co. v 
Crouch, Civ App, 98 S W.2d 271, af¬ 
firmed 124 SW2d 988, 182 Tex 
608—J W Zempter Const Co v. 
Rodgers, Civ App, 45 SW2d 768. 

89 C J. p 1109 note 83 
47. Ark—Bryant Truck Line v, 
Nance. 116 SW2d 1047, 196 Ark 
1177 

NT—La Rose v. Donnelly, 219 N.T 
S 148, 219 AppDiv 181 
89 aj p 1109 note 84. 

4a Arlb—Standard Oil Co of Lou¬ 
isiana V. Chandler, 166 S W 2d 686, 
204 Ark 897—Wnght v McDaniel, 
169 SW2d 787, 308 Ark. 892—Cad¬ 
do River Lumber Co y. Hqlmes, 


188 SW2d 884. 199 Ark 417—Long 
Bell Lumber Co v Tarver, 118 S 
W 2d 282. 196 Ark 275 
Mias—^Edward Hines Lumber Go v 
Dickinson, 125 So. 98, 156 Miss 
674 

Mo—^Baker v ficott County Milling 
Co, 20 SW2d 494, 328 Mo 1089— 
Timmermaian v St Louis Archi¬ 
tectural Iron Co, 1 SW2d 791, 818 
Mo 421—^BaJeer v. Scott County 
Milling Co, App. 48 SW2d 441— 
Clayton v Hydraulic Press Brick 
Co, App, 27 S W 2d 62—^Howard v 
Lewin Metals Corporation, App, 22 
S W 2d 84, certiorari quashed State 
ex reL St Louis Bndge & Ter¬ 
minal Rys Co V. Haid, 29 SW2d 
714, 825 Mo 632—Oney v Dierka 
Lumber & Coal Co, App, 296 SW 
470. 

NT—^Lisanti v William F Kenny 
Co, 282 NTS 103, 225 AppDiv 
129, affirmed 166 NE 847, 250 N 
T 621—^La Rose v Donnelly, 219 
NT.S 148, 219 App.Div 181 
NC—^Hawkins v Rowland Lumber 
Co. 163 SE 169, 198 NC 476— 
Lilley V Interstate Cooperage Co., 
139 SE 869, 194 NC 260 
Tex—^Tanner v Drake, 78 S.W2d 
162, 124 Tex 395 
89 GJ p 1109 note 85 
49. Ohio —Cloverdale Dairy Co v. 
Briggs. 2 NE2d 692, 181 Ohio St 
261 

Pa—Dougherty v Prootor & 
Schwarts, 176 A. 489. 817 Pa 868 
Va—^Bnnkley v Pennsylvania R 
Co, 184 S E 227, 166 Va. 84. 

89 C J. p 1110 note 86 

60. N C —Hamilton v Southern Ry 
Co, 168 SE 76, 200 NC 648, cer¬ 
tiorari denied Southern Ry Co v. 
Hamilton, 63 S Ct 19, 284 U S 636. 
76 LEd 641 

89 G J p 1110 note 87 

61. U S —Toung V New Tork. N H 
& H R Co, CCANT, 74 F2d 
261. 

Mich—Holden v. Meehan, 214 N.W 
206, 239 Mich 266. 

Okl—Graney v Midland Valley Ry 
Co, 288 P 888, 111 Okl 128 
89 C.J p 1110 note 88 
Slight or large devlatloiis 
Employee's deviationa from em -1 
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ployment may be so slight that they 
can be said as a matter of law not 
to constitute a departure from em¬ 
ployment, or BO large that they can 
be said as a matter of law to amount 
to such a departure —^Labbe v 
American Brass Co, 46 A 2d 839, 182 
Conn 606 

68. US—^Tombigbee Mill & Lumber 
Co V Hollingsworth, CCA^Miss, 
162 F 2d 763—Zeidman v Gutter- 
son ft Gould, CGANH, 189 F 2d 
160—^Halderman v Pennsylvania 
R Co, CCANT, 63 F2d 866— 
Bangor ft A R. Co v Jones, CCA 
Me, 36 F 2d 886—Peri^ v West¬ 
ern Union Telegraph Co, CCA. 
Tenn, 27 F2d 197 

Ark —Altman-Rodgers Co v Rogers, 
48 S W 2d 289. 186 Ark 661—Ward 
Furniture Mfg Co v Pickle, 295 
SW 727, 174 Ark 468—Harrison 
Electric Co v Bumgardner, 272 
S W 688. 168 Ark 1074 
Cal—Gray v Southern Pae Co, 145 
P2d 661, 28 Cal 2d 632—Myers v 
Southern Pac Co, 68 P2d 387, 14 
Gal App 2d 287, hearing denied 69 
P2d 1001, 14 Cal App 2d S87—^Mil¬ 
ler V. Cookson, 266 P 874. 89 CaJ. 
App 602 

Del.—^Elliott V Camper, 194 A 180, 

8 WWHarr 604 

Iowa—Casey v. Hansen, 26 NWSd 
60—^Bell V. Brown, 239 NW 786, 
214 Iowa 870—Oestereich v. Leslie, 
284 NW 229, 212 Iowa 105. 

Ky—Auto Livery Co v Stone, 86 S- 
W2d 349, 237 Ky 686 
Md —General Automobile Owners'’ 
Ass’n V State, 140 A 48. 154 Md. 
204. 

Mass—Rollins v Boston ft M R R,. 
74 NB2d 664—^Ryan v Gray, 55 
N E 2d 700, 816 Mass 269—^Enga v. 
Sparks, 6l NE2d 984, 816 Mass. 
120 

Minn—Jenkins v. Jenkins, 19 NW. 
2d 880, 220 Mum 216—Symons v. 
Great Northern Ry. Co, 298 NW. 
308, 208 Mum 240. 

Miss-Legan ft McClure Lumber Co. 

V Fairchild, 124 So 886, 165 Miss. 
271—^McS^innon v Braddock, 104 
So 164, 139 Miss 424 
Mo—Arkell v Baltimore ft O R. 
Co, 181 SW2d 690—Meek v New 
York, a ft St L. R Co, 88 S W.2d 
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question whether a servant other than the one in¬ 
jured was acting within the scope of his employ¬ 
ment.®* 

Interstate or intra-state employment. Where the 
facts are undisputed and lead to but one conclusion, 
whether the employment of the injured servant was 
in interstate or intra-state commerce, so as to be 
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subject to the Federal Employers* Liability and 
Safety Appliance Acts or the state law, is for the 
court but where the question as to which law 
IS applicable depends on the determination of a dis¬ 
puted issue of fact on which the evidence is con¬ 
flicting or subject to more than one inference, then 
the question should be submitted to the jury.®® 


333. 337 Mo 1188, certiorari denied 
New York, C & St L R Co v 
Meek. 66 SCt 668. 297 US 722. 80 
Li Ed 1006—^Koonee v Missouri 
Pac R Co, 18 SW2d 467. 822 Mo 
813. certiorari denied Missouri Pac 
R Co V Eoonse. 60 SCt 84. 280 
US 682, 74 LEd 632—Weed y 
American Car & Foundry Go, 14 
SW2d 662, 822 Mo 137—Head v 
M E Leminff Lumber Go. 281 S 
W 441 

NH—^Huss^y v Boston & M R R, 
183 A 9. 82 NH 286 
NT—^Ban^ v Boston & M R R., 
229 NTS 378, 223 AppDiv 668 
NC—^Kennedy v Western Union 
Telegraph Co, 161 S E 896. 201 N 
C 766 

Ohio—Zeis y Haechele, 163 NE 42, 
29 Ohio App 64 

S C —Dayis y Atlantic Coast Lme 
R Co. 147 SE 884, 160 SC 130. 
reyersed Atlantic Coast Line R 
Co y Dayis, 49 SCt 210, 279 US 
84, 78 L Ed 601—Gowns y Watts 
Mill, 133 SE 660. 135 SC 168 
SD—Eoenekamp y Picasso, 269 N 
W <74. 64 SD 667 

Tex—^Foster y Carle, CiyApp, 160 
SW2d 999, error refused—^United 
East & West Oil Co y Dyer, Ciy 
App, 144 SW2d 989, affirmed 162 
SW2d 680, 139 Tex *318. 

Va —Chesapeake & O Ry Co y Gol- 
laday, 180 SE 400. 164 Va 292 
89 C J p 1110 note 39 
Proyince of court and Jury in deter¬ 
mining whether servant acted 
withm scope of employment where 
there is eyidence tending to show 
contributory negligence on part of 
seryant see infra S 637. 

OrdliuuElly it is a qnestton of fact 
for the jury to determine whether 
the servant acted within the scope 
of his employment 
Ark—^Lundell v. Walker. 166 S.W. 

2d 600, 204 Ark 871. 

Conn —^Labbe y American Brass 
Co. 46 A 2d 839, 182 Conn. 606 
89 C J. p 1110 note 89 [aj. 

53. Ark —Humphries y Kendall, 
111 S W 2d 492. 196 Ark. 46 
Mo—Cheney y Terminal R R Ass'n 
of St Louis, App. 70 S W 2d 66 
Okl—Breene v. Crawford. 68 P2d 
244, 176 OkL 186. 

SC-nJester y Southern Ry Co, 29 
SE2d 768, 204 SC 896, 166 AL 
R 682, oertioran denied 66 SCt. 
44, 828 US 716, 89 LEd. 676 
Tex—^Texaa & N O. R Co. y Web¬ 
ster, Ciy.App., 68 S.W.2d 666, af¬ 


firmed 70 SW2d 394. 123 Tex 197, 
certiorari denied 66 SCt 93. 298 
US 680, 79 LEd 677, rehearing 
denied 66 S Ct 138, 293 U S 630. 70 
LEd 716 

39 C J p 1111 note 40 

SA US—^Mizkowicz y Reading Co , 
CCANJ, 84 F2d 637, certiorari 
denied 67 SCt. 43, 299 US 579. 81 
L Ed 426—^Middleton y Southern 
Pac Co. CCA.Tex, 61 F 2d 939. 
certiorari demed 63 S Ct 658, 289 
US 736, 77 LEd 1484—Voelker v 
Delaware. L & W R Co.DCNT, 
31 FSupp. 387 

Ala—^Louisville & N R Co v Cai> 
ter, 70 So 656, 196 Ala 382, Ann 
Casl917E 292 

Gal—^Newkirk y Los Angeles Junc¬ 
tion Ry Go, 131 P 2d 635, 21 Cal 2d 
808 

Ill—^Toung y Chicago & I M Ry. 
Co, 20 NE2d 320. 299 DlApp 893 
—Lavigne v Chicago, M, St P. & 
P R Co. 4 NE2d 786. 287 Ill App 
263, 268, certiorari denied 58 SCt 
82, 802 US 688. 82 LEd 682— 
Lewis y Cleveland, C, C & St. L 
Ry Co, 240 Ill App 832 

Kan—Skanka v Union Pac R Co., 
127 P2d 431, 165 Kan 584 

Me—^Delong y Maine Cent. R. Co. 
6 A 2d 431, 136 Me 194 

Mo—Maxle y Gulf, M & O R Co, 
202 SW2d 904—Cox y Missoun- 
Kamsas-Texas R Co, 76 SW2d 
411, 336 Mo. 1226—Shidloski v 
Now York, C & St. L R Co, 64 
SW2d 269, 838 Mo 1134^aryiB 
y Chicago, B & Q R Co, 37 S W 
2d 602, 826 Mo 428. certiorari de¬ 
nied 62 set. 19, 284 US 686, 76 
LEd 640 

Or —^Hoffman v Broadway Hazel¬ 
wood, 10 P2d 849, 189 Or. 619, 88 
ALR 1008, rehearing denied 11 
P.2d 814, 139 Or. 619, 83 ALR 
1008 

Tex—Texas & Pac Ry Co. y. Kelly, 
Civ App, 36 SW2d 749, reversed 
on other grounds. Com App, 61 S 
W 2d 299, certiorari denied Kelly y. 
Texas & P. R Co, 68 S Ct. 90, 287 
US 644, 71 LEd. 667 

W.Va—Towns v Monongahela Ry. 
Co., 144 SE 289, 106 W.Va 672. 

89 C J. p nil note 42. 

65. US—^Reading Co y Larkin, C 
C A Pa, 114 F 2d 416, certiorari de¬ 
nied Reading Co v. Larkm, 61 S 
Ct 175, 811 US 707, 86 LEd 469 
—^Keys y Pennsylyainla R Co, C. 
CA.N T., 104 F 2d 668, reversed on 
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Other grounds 60 S Ct 885, 308 U S 
629, 84 LEd 447—Flack v Dela¬ 
ware, L &W R Co,CCANT, 
46 F 2d 683—^McKay y. Monongahe¬ 
la Ry Co, CCAPa, 44 F2d 150 
—^Voelker v Delaware, L & W R 
Co. DCNT, 31 FSupp 387— 
Larkin y. Reading Co , D G Pa. 28 
FSupp. 292, affirmed. CCA, Read¬ 
ing Go V Larkin, 114 F 2d 416. cer¬ 
tiorari denied 61 S Ct. 176, 811 U S 
707, 85 LEd. 469—Geraghty y Le¬ 
high Valley R Co, DCNT, 8F 
Supp 876 

Ala—Southern Ry Co. v Melton, 
198 So 688, 240 Ala. 244—Mobile 
& O R Co. V Williams, 121 So. 
722, 219 Ala 238 

Ark—^Baldwin v ECunnicut, 93 SW 
2d 131, 192 Ark 441 

Cal—Mappln y. Atchison, T & S F 
Ry Co. 247 P 911, 198 Cal 733, 
49 ALR 1830. certiorari denied 
Atchison, T & S F R Co y Slap- 
pin, 47 set 239, 273 US 729, 71 
LEd 862 

Fla—^Atlantic Coast Line R Co y 
Moore. 181 So 874, 136 Fla. 486. 
modified on other grounds 186 So 
210. 135 Fla 485 

Ill—^Avance y Thompson, 56 NE2d 
67, 387 Ill 77, certiorari denied 66 
set 82, 328 US 763, 89 LEd 603 
—^Kiefer v. Elgin, J & E Ry Co, 
184 NE 870, 351 HI 684—Bolle y 
Chicago & N. W. Ry Co, 166 N E 
287, 324 Ill. 479—^Brown y lUinois 
Terminal Co, 150 NE 242, 819 
Ill 826. 161 ALR 1—Bryant y 
Illinois Cent R Co., 262 Ill App 
428—^Brundege y Chicago, B & Q 
R Co, 246 Ill App 440—^Foreman 
Trust ft SaysngB Bank y Grand 
Trunk Western Ry. Co, 242 _I11 
App 428, certiorari denied 49 S 
Ct 262, 279 US 839, 73 LEd 986 
—Pennsylvania R Co y. Gayin, 
284 niApp 28 

Mkss—Gnffln v. New York, N. H ft 
H R Go, 181 NE 889, 279 Mass 
611. 

Mich—Wilken v New York Cent R 
Co., 266 N.W. 806, 276 Mich 169— 
Britton y Wabash Ry Co, 208 N 
W 484, 280 Mich 628, certiorari 
denied Wabash Ry. Co v. Britton, 
46 set 102, 269 U.S 676, 70 LEd 
420. 

Minn—^Blanton v. Northern Pac. Ry. 
Go, 10 NW2d 882, 216 Mmn 442 
—^Holz y Chicago, M., St P. & P 
R. Go. 224 NW 241, 176 Mmn. 
676—^Wltort y Chicago ft N W 
Ry. Co., 212 N.W. 944, 170 Minn 
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§ 532. -PresumptionB 

Ordinarily It !■ for the Juiy to aay whether or not 
the evidence la aufflcient to overcome the preeumptlona 
raised by law. 

Ordinarily, it is for the jury to say whether or 
not the evidence is sufSaent to overcome the pre¬ 
sumptions raised by law m an action for injury to 
a servant 

§ 533 . -Nature and Cause of Injury 

a In general 
b Matters of conjecture 

c. Happening of accident 

d. Acadental or improbable injury 

e. Defective or dangerous appliances or 

places 


f. Methods of work, rules, and orders 

g. Warning and instructing servant 

h. InsufBcient force for work 

L Concurrent negligence of employer 
and third person 

a. la General 

Ordinarily tha question as to the nature and causa 
of the Injury sirffered by an employee is one of fact for 
the jury, but where the evidence is not conflicting and 
Is not such that reasonable minds can differ as to its 
verity and Inference the question should not be submit¬ 
ted to the jury. 

Ordinarily the question as to the nature and cause 
of the injury suffered by an employee is one of 
fact^7 Generally speaking, this is true where the 
evidence as to the nature and cause of the injury is 


482—Schendel y Chicago, R I. & 
P. Ry. Co, 204 NW £62, 163 Mmn 
460, reversed on other grounds 46 
set 420, 270 US 611, 70 LEd 
767. 

Mo—Lloyd V. Alton R Co, 176 SW 
2d 819, 861 Mo 1166—Gray v 
Eurn. 137 S'W'2d 658, 345 Mo 1027 
—Gieaeking v Litchfield & Madi¬ 
son Ry Co.. 127 SW2d 700, 844 
Mo. 672, certiorari denied Litchfield 
ft M R. Co y Gieaeking, 60 S Ct 
104, 808 US 688, 84 LEd 488— 
McNatt V Wabaah Ry Co, 108 S 
W 2d 83, 841 Mo 616—Gieseking v 
Litchfield ft M Ry Co, 94 S W 2d 
376, 889 Mo 1—^Brum v Wabash 
Ry Co, 74 SW 2d 666, 826 Mo 876 
—^Howard v Mobile ft O. R Co, 78 
SW.2d 272, 386 Mo 295—Berry v 
St Louis-Sazi E^uncisco Ry Co, 26 
SW.2d 988, 824 Mo 776, certiorari 
denied St Louia-San Franciaco Ry 
Co V Berry. 60 S Ct 464, 281 U S 
765, 74 LEd 1178—Mech v Ter¬ 
minal Railroad Aas'n of St Louis. 
18 SW2d 510, 322 Mo 987—Stot- 
tle V Chicago, R I ft P Ry Co, 
18 S W 2d 433, certiorari denied 
Chicago, R I ft P Ry Co V Stot- 
tle, 50 S Ct 88. 280 U S 689. 74 L 
Ed 688—La Lone v. St. Louis 
Merchants’ Bridge Terminal Ry 
Co, 298 SW 879, 816 Mo 886, cer¬ 
tiorari denied St Louis Merchants 
Bridge Terminal Ry. Co v La 
Lone. 48 S Ct 18, 276 US 624, 72 
LEd 406—Soderatrom v Missouri 
Pac R Co, App, 141 S W.2d 78— 
Trout V. Chicago, R I. ft P Ry 
Co. App, 89 S W 2d 424, certiorari 
denied Chicago, R 1 ft P Ry Co 
V Trout, 61 S Ct. 649, 283 U S 856, 
76 LEd 1463—Seidel v St. Louis- 
San Francisco Ry. Co., App, 18 S 
W.2d 126, error quashed State ex 
rel St Louls-San Francisco Ry 
Co V Haid, 87 S W 2d 487, 827 Mo 
217. 

N.C —Hamilton v. Southern Ry Co , ! 
168 BE. 76. 200 Na 643, certiorari | 
denied Southern Ry Co v Hamil-j 


ton, 62 set 19. 284 US 686, 76 L 
Ed 541 

Ohio—Mellon v Weber, 162 NE 753. 
116 Ohio St 91—Detroit ft T Shore 
Line R Co. v Seigel, App. 158 H. 
E 870 

SC—Cato V Atlanta ft C A L Ry 
Co, 162 SE 289. 164 SC 128, cer¬ 
tiorari demed Atlanta ft C A L 
Ry Co V Cato, 62 SCt 200, 284 
U S 684, 76 L Ed 677. 

Utah—Smith v Salt Lake ft Utah 
Railroad Corporation, 106 P2d 888, 
99 Utah 898—^Roach v Los Angeles 
ft S L R Co. 280 P 1053, 74 Utah 
646, certiorari denied 60 SCt 168, 
280 US. 618, 74 LEd 666—Roach 
V. Los Angeles ft S L R Co, 266 
P 1061, 69 Utah 630. 

39 C J p nil note 48 
State statutes oaiiBOt alter the itde 
La—^Higginbotham v Public Belt 
Railroad Commission, App, 181 So 
65, rehearing denied 181 So 821, 
affirmed 188 So 896, 192 La 626. 
Faot that one of oanp in group 
being moved at time of accident con¬ 
tained an Interstate shipment was 
sufficient to take to jury issue 
whether employee Involved in move- 
memt of the cars was then engaged 
in interstate commerce—^Bffitchell v 
Louisville ft N R Co. 81 NE 2d 966, 
876 Ill 646, mandate conformed to 
86 HE 2d 81, 810 111 App 668, re¬ 
versed on other grounds 42 H.E.2d 
86. 379 111 622 

56. US—Anderson v. Baltimore ft 
O. R Co. CCANY, 96 F2d 796 
Mo—^Baugher v Gamble Const. Co. 

26 S W 2d 946, 824 Mo 1288 
SC — Cato V Atlanta ft C A L Ry 
Co, 162 S E 239, 164 S C 128, cer¬ 
tiorari demed Atlajita & C A L 
Ry Co V Cato, 62 S Ct 200. 284 U. 
S 684, 76 LEd. 677 
39 C J P 1112 note 46 
67. U S —Blair v Baltimore ft O R 
Co, Fa. 66 S Ct 646, 828 U S 600, 
89 L Ed 490—^Pearce v. Lehigh 
Valley* R Co., CCAN.J., 167 F.2d| 

1S2 


262—^Bowser v Baltimore & O R. 
Co, CCA Pa., 152 F 2d 436—Gen¬ 
eral Motors Corp v Holler, CC.A 
Mo, 160 F2d 297—^Barry v Read¬ 
ing Co, CCANJ. 147 F2d 129, 
certiorari denied 66 SCt 912, 824 
US 867, 89 LEd 1422, rehearing 
denied 65 S Ct 1022, 824 US 891, 
89 LEd 1438—Galeota v U S 
Gypsum Co , C C A N T, 183 F 2d 
947, certiorari denied U S Gypsum 
Go V Galeota, 62 S Ct 798, 815 U 
S 818, 86 LEd 1211—Dudley v 
Scandrett. CCAWash, 116 F2d 
728—^Ford Motor Co v Brady, C. 
CAMo, 73 F2d 248-^acque v. 
Looke Insulator Corporation, C C 
A.N7, 70 F2d 680, certiorari de¬ 
nied Locke Insulator Corporation 
V. Jacque, 66 SCt 99, 298 US 686, 
79 LEd 681. 

Ala—^Hichols v Smith’s BaJkery, 119 
So 638, 218 Ala 607 
Ark —Standard Oil Co. of Louisiana 
V Richerson, 67 SW2d 1003, 188 
Ark 882—Gilliam v. Bradley Lum¬ 
ber Go of Arkansas, 67 S W 2d 695, 
188 Ark 616—Simms Oil Co v. 
Seago, 68 S W 2d 834, 187 Ark 
1089—^Booth A Flynn v. Price, 89 
SW8d 717, 188 Ark 976, 76 A.LR. 
957—Standard Pipe Line Co v 
Dillon, 296 S W 52. 174 Ark 708 
Cal —^Hosman v Southern Fao Co , 
88 P.2d 88, 28 Cal App 2d 621, cer¬ 
tiorari denied Southern Pac Co v 
Hosman, 69 SCt 645, 806 US 656, 
88 LEd. 1064 

Ga—^Louisville ft H R Co v. Mof¬ 
fett. 137 SE 404, 86 GaApp 618 
Ill—Bryant v Illinois Cent R. Co, 
262 niApp. 428 

Ey—Louisville ft H R Co. v Gilli¬ 
land, 296 S.W 422, 220 Ey. 481, 58 
A.LR. 886—^Pacifio Coal Mmmgr 
Co. V. Horn, 277 S.W. 611, 211 Ey. 
444 

Miss —McLemore ft McArthur v.. 

Rogers. 162 So 888, 169 Mias. 650 
Mo—Jenkins v Wabash Ry Co, 73 
S.W8d 1002, 886 Mo, 748—Hardin 
V. nimols Cent R. Co, 70 S.W2d 
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conflicting^^ or is such that reasonable men might 
reach diflFerent conclusions therefrom Where, 
however, the evidence is not conflicting and is not 
such that reasonable minds can differ as to its verity 
and inference,®® or where there is no evidence fair¬ 
ly tending to show that the mjuries were the prox¬ 
imate result of the master’s negligence, or of per¬ 
sons for whose negligence the master is responsi¬ 
ble,®^ the question should not be submitted to the 


jury. While it has been held that substantial evi¬ 
dence is necessary in order to warrant or require 
submission of the question to the jury,®^ and that a 
mere santilla of evidence is msuf&aent,®® it is not 
necessary that the evidence exclude the possibility 
that the injury resulted fiom a cause for which the 
employer is not liable,®* and generally any evi¬ 
dence®® reasonably®® tending to show the nature and 
cause of the injury, or from which the nature and 


1076, 3S4 Mo 1169, certiorari de¬ 
nied Illinois Cent R Co v Hardin, 
65 sot 86, 298 US 674, 79 LRd 
672—^Kimmie v Terminal R R 
Ass’n of St LiOuls, 66 S W 2d 661, 
334 Mo 696—^Pulliam v Wheelock, 
8 SW2d 874, 819 Mo 189—Will- 
srues V Pennsylvania R Co, 298 
SW 817, 818 Mo 28—Langeneck- 
ert V St Liouis Sulphur & Chem¬ 
ical Co, App, 66 SW2d 648— 
Bailey v St Liouia-San Francisco 
Ry Co., App, 20 S W 2d 952— 
Atkins V Torson, App, 12 S W 2d 
930 

Mont —Chancellor v Hmes Motor 
Supply Co. 69 P 2d 764, 104 Mont 
603 

N J —^Downingr v. Ozweld Acetylene 
Co, 169 A 709. 112 NJLaw 26, af¬ 
firmed 174 A 900, 118 N JLaw 399 
—Cichooki V. Geigy Co, 183 A 463, 
14 NJMisc 282 

NC—^McGraw v Southern Ry Co, 
176 SB 286, 206 NC 873 
Pa —^ICmg V Darlington Brick ft 
Mining Co, 131 A 241, 284 Pa 277 
S C —Gillie V Atlantic Coast Line R 
Co, 179 SEI 62, 176 SC 223, cer¬ 
tiorari denied Atlantic Coast Line 
R Co V Gilhs, 55 S Ct 545, 294 U 
S 718, 79 LBd 1261—Bushy v W 
M Ritter Lumber Co, 174 SB 4, 
172 SC 872 

Tenn—McGinniss v. Brown, App, 
204 SW2d 834 

Tex—Langston v. Degalia, Civ App, 
186 SW2d 738—Poster v Carle. 
Civ App, 160 SW2d 999, error re¬ 
fused 

Wash —^White v Consolidated 

Freight Lines, 78 P 2d 368, 192 
Wash 146—Depre v Pacific Coast 
Forge Co, 276 P. 89, 161 Wash 
430 

89 CJ p 1118 note 49 [a] 
la aotloiia under rederal Bmploy- 
ers’ UahUlty Aot, authority of trial 
courts to withdraw from considera¬ 
tion of jury matter bearmg on prox¬ 
imate relation of the master’s negli¬ 
gence to the injury is very restrict¬ 
ed—^Keith V Wheeling ft L B. Ry 
Co , aC A Ohio, 160 F 3d 664 

58. U.S—^P W Woolworth Co v 
Davis, CCA Okl., 41 F 2d 842, cer¬ 
tiorari denied 61 S Ct. 38, 282 U S 
869, 76 LBd 760—^Bppinger & 

Russell Co V. Sheely, CCAEla, 
24 F2d 168. 

Ark.—^Missouri Pac. R. Co. v. Pip¬ 


kin, 76 SW2d 801. 189 Ark. 890. 
certiorari denied 56 S Ct 637, 294 
US 728, 79 LBd 1258 
Fla—Atlantic Coast Line R Co v 
Holliday, 74 So 479, 73 Fla 269 
Ill—Wilmington ft Springfield Coal 
Co V Sloan, 80 NB 266, 225 Ill 
467. 

Ky —^Pacific Coal Mining Co v. Horn, 
277 S W 611, 211 By 444 
Mo—Benner v Terminal R R Ass’n 
of St Louis, 166 SW2d 667, 848 
Mo 928, certiorari demed Terminal 
R Ass’n of St Louis v. Benner, 62 
set 798. 316 US 813. 86 LBd 
1211—Gately v. St Louis-San 
Francisco Ry Co, 66 S W 2d 64, 
332 Mo 1—^Ryan v. Sheffield Car & 
Equipment Co, App, 24 S W 2d 
166 

WVa—Holton V Clayco Gas Co.. 
146 SB 687, 106 WVa. 894 

6A US—Southern Pac Co v Ral¬ 
ston. CCAUtah, 67 F 2d 968 
Aria —Gaiette Printing ft Publishing 
Co. V Suits, 226 P 642, 26 Ana 
464, reversed on other grounds 238 
P. 695, 27 Aria 871 
Tex —Rio Bravo Oil Co v Matthews, 
Civ App, 20 SW3d 842 
89 CJ p 1113 note 49 [d], [e] 

60. Ky—Kelly ft Shields v. Miller, 
88 S W 2d 662, 236 Ky. 698. 

Miss.—Ozen v. Sperier, 117 So 117, 
160 Miss 458 

Mo—^Peters v Wabash Ry. Co, 42 
SW2d 688, 828 Mo 924, certiorari 
denied 62 S Ct 209. 284 US. 686. 
76 LBd 680. 

Pa—^Fitzgerald v. Pennsylvania R 
R, 184 A 299. 121 Pa Super 461 
Tex —^Thomas v Missoun-Kansas- 
Texas R Co of Texas, Civ App, 
178 SW2d 881 Brror refused. 

89 C J. p 1112 note 47 
Whether disease was "ooonpatloiL- 
al disease” withm meaoimg of stat¬ 
ute held question of law for court — 
Wolf V Mallinckrodt Chemical 
Works, 81 SW2d 828. 836 Mo. 746. 

Bvldenoe held. Inanfflolant to con¬ 
stitute issue for jury as to cause of 
injury. 

US—Southern Pac Co v Ralston, 
aCA-Utah, 62 F.2d 1026, adhered 
to, C.CA, 67 P2d 968—Welsh v. 
Brie R. Co., CCA Ohio, 89 F2d 
869 

Ky—^Highsplint Coal Co. v Palmer’s 
Adm’r, 20 S.W2d 1020, 281 Ky 24. 
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Minn —Clark v Banner Gram Co , 
261 NW 696, 196 Minn 44 
N J —Gurzo V Americam Smelting & 
Refining Co, 41 A 2d 6. 182 NJ 
Law 485—Cichocki v Geigy Co, 
188 A 463, 14 NJMisc 282 
89 C J p 1112 note 48 [b] 

61. Ark—^Kroger Grocery ft Baking 
Co V Kennedy, 136 S W 2d 470, 
199 Ark 914 

Ky—^Kelly ft Shields v Miller, 38 S 
W2d 662, 286 Ky 698 
Me—^Dambrosia v Bdwards, 148 A. 
673, 128 Me 458 

OkT—^Wright v. Atchison, T & S F 
Rv Co, 88 P2d 517, 170 Okl 48 
Tex—^Ft Worth Bolt Ry Co. v 
Jones, 166 SW. 1180, 106 Tex 345 
39 CJ p 1112 note 48 

69. Mo—Weaver v Mobile & O R 
Co, 120 SW2d 1106, 843 Mo 223 
Or—Waller v Northern Pac Ter¬ 
minal Co of Or, 166 P 2d 488, 178 
Or 274, certiorari denied 67 S Ct 
46, 329 US 742, 91 LBd 640 

631 Mo—Weaver v Mobile ft O. R 
Co, 120 SW2d 1105, 343 Mo 223 
Neb —^Ellis V. Union Pac R Co , 22 
NW.2d 806, 147 Neb 18 
Tex—^Emmons v. Texas ft P Ry 
Co, Civ App, 149 SW2d 167 Er¬ 
ror dismissed, judgment correct 

64, Mo.—Wurst v. American Car ft 
Foundry Co., App • 108 S.W 2d 6 
89 C J p 1118 note 49 [bl. 

66. Ky—Billiter ft Shurtleft Coal 
Co V Luster, 190 S W 2d 6S3, 301 
Ky. 17—^Helton v Gunn Coal Mm- 
ing Co. 79 SW2d 696, 258 Ky 
168 

S C —Whisenhunt v Atlantic Coast 
Line R Co, 10 S B.2d 805, 196 S 
C 218 

89 C J p 1113 note 49. 

66. Okl —^Marrs v Richardson, 87 
P 2d 131. 184 Okl 842—Beasley v. 
Bond, 48 P 2d 299, 178 Okl 866 
89 CJ p 1118 note 49. 

Bvidenoe heU snffldeiLt to go to Jury 
US—Grammar v Mid-Continent Pe¬ 
troleum Corporation, CCAOkl, 71 
F2d 88, certiorari denied 56 S Ct. 
82, 293 US 671. 79 LBd 670— 
United S S Co V Barber, CC.A. 
Ohio, 4 F2d 626. 

Arm—^Watson v. Southern Paa Co, 
162 P 2d 665 

Ark—Bureka Oil Co. v. Mooney, 271 
S.W. 821, 168 Ark. 479. 
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cause of the injury may reasonably be inferred, 

IS sufficient to warrant or require submission of the 
question to the jury Evidence which is otherwise 
sufficient to warrant or require submission of the 
question to the jury will not be withdrawn from 
the jury merely because it is contradicted or other¬ 
wise weakened or impaired by other evidence in the 
case.®* 

Ttme and place of injury Where there is any 
evidence on the subject, questions as to the time®* 
and placed® of the injury are for the jury to de¬ 
termine. 


b. Matters of Gonjectnie 

Where the cause of the injury Is left by the evi¬ 
dence to mere conjecture the case should not be sub¬ 
mitted to the Jury, but where the evidence is sufficient 
to warrant a reasonable inference that the injury re¬ 
sulted from an act for which the master is liable the 
question should be submitted to the Jury. 

Where the cause of the injury is left by the evi¬ 
dence to mere conjecture'll or is shown as a mere 
possibihty or probability^* the case should not be 
submitted to the jury. This does not mean, howev¬ 
er, that a case should not be submitted to the jury 
because the cause of the injury is not shown by di¬ 
rect evidence but rests on inference from evidence 


Msm —^Rollins V. Boston & M R R. 
74 NR 2d 664. 

Mich—^Britton v Wabash Ry. Co. 
208 NW. 484, 230 Mich 628, cer¬ 
tiorari denied Wabash Ry Co v 
Bntton. 46 S.Ct 102, 269 US 676. 
70 LRd 420. 

Mibb —^Brush v Laurendine. 160 So 
818, 168 Mibb 7 

Mo —Wommack v Orr, 176 S W 2d 
477, 862 Mo 118—PeveBdorf v Un¬ 
ion Rlectrio Lagrht A Power Co, 64 
SW2d 989, 833 Mo 1165—Plank v 
R J. Brown Petroleum Co. 61 S 
W2d 828, 882 Mo 1160—Senter v. 
Hammond Paokiuff Co. App, 274 S 
W 498—^McGowan ▼ American 
Mfg Co, App. 270 S.W 428—Pel- 
Bter V Shamrod Boiler Co, App. 
268 SW 890—^ReynoldB v. A1 G 
Barnes Amusement Co., 268 SW 
140. 214 Mo App 891. 

NH-^laywood v Norwood Calef 
Co, 178 A. 794, 87 NH 482 

NC—^Lewis V Babcock Lumber & 
Land Co, 161 SE 97, 198 NC 816 

Tez—^Kansaa City Southern Ry Co 
V Chandler, Civ.App, 192 SW2d 
804, refused no reversible error— 
Texas & N. O R Co v Churchill, 
Civ App, 74 S W 2d 1030, error dis¬ 
missed 

89 C J. p 1118 note 49 [1], [JJ. 

67. US—Tennant v Peona & P 
U Ry Co, Ill. 64 SCt 409, 821 
US 29, 88 LEd. 620, reheanner de¬ 
nied 64 set 610, 821 US. 802, 88 
LEd 1089—Northwestern Pac Ry 
Co. V Bobo, Cal. 64 S Ct 268, 290 
US 499, 78 LEd 462 

Ala—^Louisville & N. R Co v Gns- 
zard, 189 So 208, 238 Ala 49, cer¬ 
tiorari denied 60 S Ct. 140, 808 U S. 
608, 84 LEd 604 

Gal.—Gray v. Southern Pac. Co, 146 
P2d 661, 23 Cal 2d 682 

Mmn—Turner v. Northern Pac Ry 
Co, 290 NW. 663, 207 Minn 187 

Mo—Wurst V. American Car & 
Foundry Co., App, 103 S W 2d 6. 

Neb—^ElUs V. Union Pac R Co., 22 
NW.8d 806, 147 Neb 18. 

Okl.—Atchison, T. & S F Ry Co v. 
Myers, 69 P.2d 62, 179 OkL 687, ap¬ 
peal dismissed Myers v. Atchison, 


T & S F R Go, 58 set 29, 802 
US 686, 82 LEd 496—Weight v 
Atchison, T, & S F Ry Co. 88 P 
2d 617, 170 Okl 48 

68. Elan—Memck v Missoun-Ean- 
sas-Tezas R Co, 42 P2d 960. 141 
Kan 691—^Davis v. Atchison, T & 
S F Ry Co, 180 P. 195, 104 Kan 
604 

Mo —Weaver v Mobile & O R Go, 
120 S W2d 1105. 843 Mo 228—King 

V City of St Louis, App, 165 S 
W2d 667 

Tez—W U Tel Co v. Coker, Civ. 

App, 202 SW2d 710 
89 C J p 1118 note 49 [g]. 

BeoonclUag servant’s tsstinijoiiy as 
to how he received injury and extra¬ 
judicial statements held for jury — 
Kelso V St Louis San Francisco Ry 
Co , Mo App ,89 S W 2d 466 

68, Mo —Smith v Stanolind Pipe 
Line Go, 189 SW2d 244, 354 Mo 
260 

NH—Watkins v Boston & M R R, 
146 A 866, 84 NH 124, certiorari 
denied Boston & M R R v. Wat- 
kms, 60 S Ct 85, 280 U S. 684, 74 L. 
Ed 633 

89 CJ p 1114 note 60 

TO. Mo—^Birdsong v Jones, 80 S. 

W2d 1094, 225 Mo App 242 
39 C J P 1114 note 61. 

71. US—^Northwestern Pac Ry. Co 

V Bobo, CaJ, 54 set 268, 290 U 
S 499, 78 L Ed. 462—Atchison, T & 
S F. Ry Co V Toops, Kan, 60 
set 281, 281 US. 861, 74 LEd 
896—^Atlanta & C A L Ry Co v 
Green, SC, 49 SCt 860, 279 US 
821, 73 LEd 976—St. Louis-San 
Francisco Ry. Co v Mills, Ala, 46 
set 620, 271 US. 844, 70 LEd 
979—Southern Ry Co v. Stewart 
CCA.MO, 116 F2d 817, modified 
on other grounds 119 F2d 86, re¬ 
versed on other grounds 62 SCt 
616, 816 US 288, 86 LEd 849— 
Spaon V Powell, G C A.Va., 90 F 2d 
680—Swaner v. Utah, Idaho Cent 
R. Co, CCA.Utah. 64 F2d 868, 
certiorari denied Utah. Idaho Cent 
R. Co v. Swaner, 68 SCt 6, 287 
US 600, 77 LEd. 622—Bean v. In¬ 

154 


dependent Torpedo Co, CCLAOkl, 

4 F8d 604—^Tishar v Nicodemus, 
DC Ill, 49 FSupp 146 

Ala.—^Louisville & N R Co v Gnz- 
zard, 189 So 203, 238 Ala 49, cer¬ 
tiorari denied 60 S Ct 140, 308 U S 
603, 84 LEd 604 

Ind—Werling v New Tork, C & St 
L R Co, 168 N.E 42, 90 Ind App 
26. 

Kan—Salisbury v. Atchison, T & S 
F Ry Co, 268 P 791, 126 Kan 181, 
certiorari demed 49 S Ct 12, 278 U. 

5 607, 78 L Ed 684 

Mass —^Breskin v Boston & M R R, 
167 NE 581, 260 Mass 414 
Mmn —^Phillips v Chicago, M , St P 

6 P R Co, 234 NW. 307, 182 
Mmn 307 

Miss—^IllmoiB Cent. R. Co v Hum- 
phnes, 166 So 421, 170 Miss 840 
Mo—^Robison v Chicago & E I Ry 
Co, 64 S W 2d 660, 834 Mo 81. cer¬ 
tiorari denied 64 S Ct 658, 291 U 
S 682, 78 LEd 1069—Sabol v St 
Louis Cooperage Co, 282 S W 426, 
813 Mo 627—^Pronnecke v West- 
hche Post Pub Co. 291 SW. 189, 
220 Mo App 640 

NH—Davis v Noz-All Shoe Co, 159 
A 126, 86 NH 327. 

NC—^Planters Nat Bank & Trust 
Co of Rocky Mount v Atlantic 
Coast Line R Co, l8l SE 686, 
208 NC 674 

Okl—^Atchison, T & S F Ry Co v 
Myers, 69 P2d 62, 179 Okl 637, 
appeal dismissed Myers v Atchi¬ 
son. T & S F R Co, 68 S Ct 29, 
802 US 686, 82 LEd. 496 
Or—^Annereau v Ewauna Box Co, 
169 P2d 216, 176 Or 609 
Tez—^Emmons v. Texas & P Ry. 
Co, Civ App. 149 SW2d 167, er¬ 
ror dismissed, Judgment correct. 
Va—^Norfolk & P Belt Lme R Co 
V White, 129 SE 889, 148 Va. 876- 
WiB—Central Wisconsin Trust Co v. 
Chicago & N W Ry. Co, 287 S W. 
699, 282 Wis 686 
89 CJ. P 1114 note 62. 

79L NH—^Dade v. Boston AMR. 

R. 80 A 2d 486, 92 N.H. 294. 

39 CJ. p 1116 note 68. 
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of the surrounding circumstances and it has fre¬ 
quently been held that, where the evidence is suf¬ 
ficient to warrant a reasonable inference, that is, 
not a matter of conjecture merely, that the injury 
resulted from an act for which the master is liable, 
the question should be submitted to the jury al¬ 
though It might be found that the injury was caused 
in other ways^^ Where it is no more inferable 
from the evidence that the injury was caused by 
some act for which the employer is liable than that 
it arose from some cause for which the employer is 
not liable, it has been held that the case should not 
be submitted to the jury'^5 Where, however, the 
inference arises that the negligence was caused by 
one of several causes, each of which would make the 
employer liable,^® or where the injuries are attrib¬ 
utable to several defects which have sprung from 
the same negligence and have combined and co-op¬ 
erated in the production of a dangerous condition 
that becomes the proximate cause of the injury,'^^ 
the case should not be taken from the jury. 


c. Happening of Accident 

Ordinarily, where there le no evidence beyond the 
mere existence of the defect or the happening of the 
accident or injury, the case should not be submitted to 
the jury; but, where the thing which caused the in¬ 
jury IS shown to be under the control of the defendant 
and the accident Is such as usually does not happen if 
those in control use proper care, the question as to the 
cause of the accident becomes one for the Jury. 

Ordinarily, where there is no evidence beyond the 
mere existence of the defect or the happening of the 
accident or injury, the case should not be submitted 
to the jury.^8 As a general rule, however, even as 
between master and servant, where the thing which 
caused the injury is shown to be under the manage¬ 
ment or control of defendant or its servants, other 
than the one injured, and the accident is such as, 
in the ordinary course of things, does not happen if 
those who have the management or control use prop¬ 
er care, the happening of the accident gives rise to 
a presumption that it occurred because of the mas¬ 
ter’s failure to use proper care, discussed supra § 
501, and in such case the question as to the cause of 
the accident becomes one for the jury to determine*^® 


73L Ala.—Mobile & O R Co. v. 

Hedgecoth, 110 So 44, 216 Ala. 291 
89 C J. p 1116 note 64. 

74L ns —^Lavender ▼ Kurn, Mo , 66 
set 740, 827 US 646, 90 LBd. 
916—Senmo v. Central R R. of 
New Jersey. CCA.N.Y, 188 F 2d 
761—Southern Ry. Co v. Stewart, 
CCtAMo, 116 F2d 817, modified 
on other arounds 119 F 2d 86— 
Swaner y Utah Idaho Cent R Co , 
CCA.Utah, 64 F2d 863, cerUoran 
denied Utah Idaho Cent R. Co v 
« Swaner, 68 S Ct 6, 287 U S 600, 77 
Li Ed 622 

Ala—^Mobile & O R. Co v Hedge- 
coth, 110 So 44, 216 Ala 291. 
Maas—Murphy v. Boston & Maine 
R R, 66 NE2d 928, 319 Mass 413 
Mich—Scott y Boyne City, G & A 
R. Co, 148 NW 719, 183 Mich 614 
NY—Healy y Erie R Co, 180 NE 
888, 269 NY 40, certiorari denied 
Erie R Co y Healy, 63 S Ct 81, 
287 US 628. 77 L Ed. 646. 

Okl—Atchison. T & S F Ry Co y. 
Myers, 69 P3d 62. 179 Okl 637, 
appeal dismissed Myers y Atchi¬ 
son, T. & S F R. Co, 68 S Ct 29, 
802 US 686, 82 Ii.Ed 496 
Or—Hartman y. Oregon Electric R. 
Co, 149 P 893, 77 Or 810, rehear¬ 
ing denied 161 P 472, 77 Or 810. 

39 C J. p 1116 note 66 
Oanse of Injury held not speonlatlvis 
Va—Southern Ry Co y. Wilmouth, 
163 S E 874, 164 Va 682, certiorari 
denied Wilmouth y Southern Ry 
Corporation, 61 SCt 81, 282 US 
878, 76 LEd 776 

75. U S.—^Burnett y Pennsylyania 
R. Co, CaA.Ohlo, 8ft F.2d 679. 


followed m Kuhnheim y. Pennsyl¬ 
yania R Co , 88 F 2d 1016 

Ky —^Elyerman's Adm'r y Louisyille 
A N. R Co, 293 SW 977, 219 Ey 
478 

Mo—^Robison v Chicago ft E I Ry 
Co, 64 SW2d 660, 334 Mo 81, cer^ 
tioran denied 54 S Ct 668, 291 U.S 
682, 78 LEd. 1069 

Okl —^Lawson y Anderson ft Herr 
Drilling Co, 84 P 2d 1104, 184 Okl 
107 

Or—^Annereau y. Ewauna Box Co, 
169 P 2d 216. 176 Or 609 

Va—^Norfolk & P Belt Line R Co y. 
White, 129 S E 339, 148 Va 876. 

89 C J p 1116 note 66 

7a Ky—^Elkhom Coal Corp y 
Watkins, 265 SW. 814, 206 Hy 
867. 

89 C J p 1116 note 68 

77. Mo —Dunphy y St Joseph 
Stock Yards Co, 96 SW 301, 118 
Mo App. 606 

39 C J. p 1116 note 69 

7a US—Northwestern Pao. R Co 
y. Bobo, Cal. 64 S Ct 263. 290 U.S 
499, 78 LEd 462. 

Ala—Southern Ry. Co y. Hargroye, 
166 So 316. 26 Ala App 165 

Ark—^International Harvester Co of 
America y. Hawkins. 24 S W.2d 
840, 180 Ark 1066 

Ean—Salisbury y Atchison, T. & S 
F Ry. Co, 268 P 791, 126 Han 
181, certiorari denied 49 B Ct 12, 
278 US 607, 78 L.Ed. 684 

Hy—Stephens v. Kitchen Lumber 
Co, 2 SW2d 874, 222 Hy 736. 

Mo —^Pronnecke y. Westliche Post 
Pub. Co., 291 S W. 189, 220 Mo App. 
640. 


NH—^Dade y. Boston ft M. R R, 80 
A 2d 485, 92 NH 294. 

Or—^Voshall y Northern Pacific Ter¬ 
minal Co. 240 P 891. 116 Or 237 

Pa —^Prattico y. Hudson Coal Co, 82 
A.2d 738, 847 Pa 490—Ludy y. 
Union Spring ft Manufacturing Co, 
Com PI, 22 West Co LJ. 170 

S C —Watson y Charleston Stevedore 
mg Co. 189 S E 778, 141 S C. 856. 

89 CJ p 1116 note 60. 

79. US—Jesionowski y. Boston & 
M. R R. Mass. 67 SCt 401, 829 
US 462, 169 A.L.R 947, 91 LEd. 
416—Zumwalt y Gku'dner, C.C1A. 
Mo, 160 F2d 298—^Atchison, T ft 
S F Ry Co v Simmons, C C A N. 
M, 163 F.2d 206—Sweeting y. 
Pennsylyania R. Co , C C A Pa, 142 
F 2d 611—^Lukon y Pennsylvania 
R Co, CCA Pa.. 181 F2d 827— 
Nashville, C ft St L Ry Co y. 
York, CCATenn, 127 F 2d 606— 
Terminal R Ass'n of St. Louis y. 
Staengel, CCAMo, 122 F2d 271, 
136 A L R 789, certiorari demed 
62 S Ct 181, 814 U S. 680, 86 L Ed 
644—^Eker y. Pettibone, CCAInd, 
no F2d 461. 

Ark—^International Harvester Co of 
America y Hawkins, 24 S W 2d 
840, 180 Ark 1066 

GkL —^Parrish y. Central of Georgia 
Ry Co, 135 SE 762, 36 Ga.App. 
183. 

Mo—^Maxie v. Gulf, M ft O. R. Co, 
202 SW2d 904-^ibert v. Litch¬ 
field and M. Ry. Co., 169 SW.2d 
612—State ex rel E\aton Iron 
Works y Allen, 289 SW. 588— 
Bartlett v Pontiac Realty Co, 81 
SW2d 279, 224 Mo App. 1284— 
Henyon v. St. Joseph Ry, Light, 
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unless it is shownSO without dispute®^ that the injury 
was due to a cause not chargeable to the master’s 
failure to use proper care. So, where in addition 
to the evidence furnished by the presumption there 
IS other evidence pomtmg toward the master’s fail¬ 
ure to use proper care,82 even though such addition¬ 
al proof may be slight,83 a jury question is pre¬ 
sented. 

d. Accidental or Improbable Injury 

Whether an employee’s injury was the result of a 
mere accident or could have been reasonably anticipated 
by the master ordinarily is a question for the jury un¬ 
less there Is no evidence as to the cause of the acci¬ 
dent or ehowing that a man of ordinary care would 
have foreseen the danger. 

Whether the injury to an employee was the re¬ 
sult of a mere accident or could have been reason¬ 
ably anticipated by the master ordinarily is a ques¬ 
tion for the jury8* unless there is no evidence as to 
the cause of the accident^B or there is no evidence 
showing that the accident proximately resulted from 
any act for which the master is liable®* or that a 


man of ordinary care would have foreseen the dan- 
ger.87 Whether or not an injury is an accident, 
once the facts have been ascertained, is a question 
of law.88 On a contention that it is improbable or 
impossible that the injury to a servant was caused 
in the manner claimed the case should not be with¬ 
drawn from the jury *8 unless the facts clearly dis¬ 
close that the injury could not have occurred in the 
manner claimed. 8* 

e. Defective or Dangeroiis Appliances or Places 

(1) In general 

(2) Railroad tracks, roadbed, equip¬ 

ment, and appliances 

(3) Mines, quarries, and excavations 

(1) In General 

Whether an Injury to an employee proximately re- 
aulted from the employer’s failure to perform the duty 
resting on him to furnish safe and suitable appliances 
and places for work ordinarily is a question for the 
jury unless the evidence does not tend to show that the 
injuries sustained by the employee were the proximate 
result of the employer’s breach of duty. 


Heat St Power Go, 298 SW 246. 
221 MoApp. 1014—KneemiUer v 
American Car & Foundry Co, App, 
291 SW 506 

Neb—Johnson y Weborgr, 7 NW2d 

65, 142 Neb 616 

89 G J. p 1116 note 61. 

Evidence held Insnflolent for Jury 

Ala—Southern Ry Co. v Harerrove, 
155 So 816, 26 AlaApp 166. 

Mo —^Pronnecke v Westliche Post 
Pub Co, 291 SW. 189, 220 MoApP 

, 640. 

sa U S —Nashville, C & St L R7 
Oo V. York, CCATenn, 127 F2d 
606 

Neb—Johnson y Weborff, 7 N.W2d 

66, 142 Neb 616. 

81. US —Walker y. Charleston & 
W. C Ry Co. CCAQa. 8 F2d 
726. 

finfacienoy of explanation held for 
jury 

Ill—^Thompson y Elgin, J & E Ry 
Co , 69 N E 2d 706, 329 Ill App 646 

Mo —State ex rel Fulton Iron 
Works y Allen, 289 S W 688 

8fl. Ey—Stephens v Kitchen Lum¬ 
ber Co.. 2 SW3d 874, 222 Ey 736 

83. Ey.—Stephens y Kitchen Lum¬ 
ber Co, supra. 

89 G J p 1116 note 61 

84. U S —King Cotton Mills v Wil¬ 
son, CC.A.NC. 61 F2d 1004—Chi¬ 
cago, St P., M. & O. Ry Co y 
Henkel. CCAMinn. 68 F,2d 818, 
certiorari denied 62 S Ct. 200, 284 
US 683, 76 LEd 676, certified 
questions answered Henkel y. Chi¬ 
cago, St P, M. A O Ry Co. 62 
act. 228, 284 U.a 444, 76 LEd 
886 . 


Ala—^Hardy y City of Dothan. 176 
So 419, 234 Ala 664 

Ark —Sloan v Hathcoat, 134 S W 2d 
873, 199 Ark 630, reversed on oth¬ 
er grounds 136 SW2d 1020, 199 
Ark 530—^Warren & O V Ry Co 
y Ederington. 28 SW2d 1078, 181 
Ark 1037—^W H Moore Lumber 
Co V Ragland, 279 SW 862, 170 
Ark 1194 

Miss—^l^eney v Samuels, 107 So 617, 
142 Miss 476 

Mo—Smith y Stanolind Pipe Line 
Co, 189 SW.2d 244. 864 Mo 260 
—^Benner y Terminal R R Ass’n 
of St Louis, 156 SW2d 667. 848 
Mo. 928, certiorari denied Terminal 
R AsB'n of St Louis v Benner, 
62 S Ct 798, 815 U S 818, 86 L Ed 
1211—^Barrett y St Louis South¬ 
western Ry Co , 148 S W 2d 60— 
Gray v Kurn, 187 8W3d 668, 846 
Mo. 1027—^Baker v Chicago, B & 
Q R Co, 39 SW 2d 535, 827 Mo 
986—Stewart y American Ry Ex¬ 
press Co, App, 18 SW2d 620— 
Ballard y Kansas City Power A 
Light Co, 298 SW. 181, 221 Mo 
App 1116—Smith y American Car 
A Foundry Co. App, 288 S W. 982 
—Gehbauer y. J Hahn Bakery Co, 
App , 286 S W. 170 

N.H.—Chiuchiolo y New England 
Wholesale Tailors, 160 A. 640, 84 
NH 829 

Or—Yoshall v Northern Pacific Ter^ 
mmal Co. 240 P 891, 116 Or 287 

Tex—Texas & P Ry Co y. Perkins, 
Civ App. 29 SW.2d 886, reversed 
on other grounds, Com.App, 48 
S.W2d 249—^Texas A P. Ry Co 
y. Baldwm, Civ App, 25 SW2d 
969, affirmed. Com App., 44 S.W2d 
909, oertiorari denied 68 &Ct. 11.. 

156 


287 rs 606. 77 LEd 637-^Vmer 
nllo Traction Co v. Russell, Civ 
App, 290 S W 905 
89 C J p 1117 note 62. 

WhetSisr the employinsiLt of s 
Biliior was the proximate cause of 
the injuries received by the minor 
has been held to be a jury question 
—^Langston v Degelia, Tex Civ App, 
186 SW2d 738 

A reasonable attempt by an em. 
ployee to save his employer’s propeiv 
ty which the latter's negligence has 
endangered is not as a matter of law^ 
such a remote oonsequence of em¬ 
ployer’s negligence as to relieve em¬ 
ployer from liability to employee for 
injuries sustained during the at¬ 
tempt —^Rollins V Boston & M R R, 
Mass. 74 NE2d 664 

85. Pa—^Bzynelson v, Tumer-Por- 
man Concrete Steel Co, 86 A. 924, 
289 Pa 346 
89 C J p 1117 note 63. 

88. N Y.—^Egan v Thompson-Star- 
rett Co, 102 NE 636, 209 N.Y 110. 
89 C J p 1117 note 64 

87. N C —Caves v, Erwin Cotton 
Mills Co. 142 SE 220, 196 NC 
404 

89 G J p 1117 note 66. 

88. Ariz—Calumet A Arizona Min 
Co V Winters, 219 P. 585, 25 Anz 
483 

88. Mo—Wilday y, Missourl-Kon- 
saa-Texas R Co, 147 SW2d 431, 
847 Mo 276 
89 C J p 1117 note 67. 

90. Ind—^Inland Steel Co v GiUea- 
pie, 104 N E 76. 181 Ind 638 
N H.—^Barber v. George R Jones 
Shoe Co, 108 A, 690, 79 N.H. 811 



57 a J s, 


MA8TEB AND BERVANT 


Whether an injury to an employee proximately 
resulted from the employer's failure to perform the 
duty resting on him to fumisfi safe and smtable 


S 533 

tools, machinery, appliances, and places for work 
ordinarily is a question for the jury®i unless the 
evidence does not tend to show that the injuries 


81. U S —Tombiffbee Mill & Lumber 
Co V Hollinersworth. CCA Miss. 
162 F 2d 763—Smith v Shevlin- 
Hixon Co p C C A Or, 167 F 2d 61— 
Boston & M R R V Meech, GCA 
Mass, 166 F 2d 109. certiorari de¬ 
nied 67 set 124, 329 US 763, 91 
L Bd 668—^Breece-White Mfg Co 

V Baker, CCA Ark, 106 F 2d 816 
—Somogyi V Cmcinnati, K O & 
T P Ry Co, CCA-Ky. 101 F 2d 
480 

Ala —Belcher y Chapman, 7 So Sd 
869, 242 Ala 663 

Ark—Sloan v Hathcoat, 134 SW2d 
'873, 199 Ark 680, reversed on oth¬ 
er grounds 136 SW2d 1020, 199 
Ark 630—^Norton & Wheelor Stave 
Co v Wright, 106 SW2a 178, 194 
Ark 116—L Bruce Co. v Coi> 
bett, 69 SW2d 270, 188 Aik 962 
—Standard Pipe Line Co v Bat- 
nott. 66 SW2d 637, 188 Ark 491, 
certiorari denied 64 SCt 867. 292 
US 649. 78 LBd 1499—Bureka 
Oil Co V Mooney. 292 SW 681, 
178 Ark 335 

Colo —Huddleston v Ingersoll Co, 
123 P2d 1016. 109 Colo 134 

Iowa—Price v McNeill, 24 NW2d 
464. 237 Iowa 1120 

Mass—^Neiss v Burwen. 191 NB 
654, 287 Mass 82 

Mo —Dodd V Independence Stove & 
Furnace Co, 61 SW2d 114, 330 
Mo 662—Stegemann v Heil Pack¬ 
ing Co, App, 2 SW2d 169—Wair 

V American Car & Foundrv Co, 
App, 800 SW 1048—^Ballard v 
Kansas City Power & Light Co, 
298 SW 131, 221 Mo App 1116— 
Green v Kurtz, App, 292 S W 
1073—Mabe v Gille Mfg Co, 271 
S 1033, 210 Mo App 284—Brown 

V American Car & Foundry Co, 
App . 271 S W 640 

NH—^Perreault v Allen Oil Co, 179 
A 866, 87 NH 806 

NT—Adlam v Konvalinka, 60 NB 
2d 636, 291 NT 40 

Okl —Buxton V Hicks, 131 P 2d 1016, 
191 Okl 673 

Or —^Beckman v Doernbecher Mfg 
Co, 59 P 2d 688, 1*54 Or 408 B Vee- 
man v Wentworth & Irwin. 7 P 2d 
796, 139 Or 1—Voshall v North¬ 
ern Pacific Terminal Co, 240 P 
891, 116 Or 237 

SC—^Nance v Swift & Co, 186 SB 
389, 180 S C 470—Boling v Wood- 
side Cotton Mills. 171 SB 9, 171 
S C 84—Taylor v Winnsboro 

Mills. 143 SB 474. 146 S C 28 

Tenn—^McGinnlss v Brown, App. 
204 SW2d 884 

Tex —Sonken-Qalamba Coi poration 

V. Hillman, Civ App, 111 SW2d 
868, error dismissed—Smith v 
Great Atlantic & Pacific Tea Co.. 


Civ App, 100 SW2d 1041, error 
dismissed—Chicago, R & G Ry 
Co V Hammond, Civ App, 286 S 
W 483—St Louis Southwestern 
Ry Co V Gillenwater, Civ App, 
284 SW 268, affirmed St Louis 
Southwestern Ry Go of Texas v 
Gillenwater. Com App, 294 SW 
193 

Wash—Christansan v Puget Sound 
Nav Co, 244 P 669. 138 Wash 
239—^Wickman v Twin Harbor 
Stevedoring & Tug Co, 244 P 268, 
138 Wash 168 

39 C J p 446 note 36, p 1117 note 69. 
▼iolation of statute 
N T —^Ploch V Thames Trading Co . 

7 NTS 2d 615, 255 AppDiv 832 
Okl—Cities Service Oil Co v Jami¬ 
son, 117 P2d 776. 189 Okl 446 
39 C J p 1117 note 69 [b] 

The causal oouaeotion between a 
disease or lUness contracted by an 
employee and the employer's failure 
to perform the duty resting on him 
to furnish safe and suitable appli¬ 
ances and places for work has been 
held to be a question for the Jury 
to determine under the evidence 
U S —^Wagner Blectrio Corpoiation 
V Snowden. C C A Mo. 88 F 2d 599 
Mobs —Reidy v Crompton & Knowles 
Loom Works, 60 NB2d 689. 818 
Mass 136 

Minn —^Fredrickson v Arrowhead 
Co-op Creamery Ass'n, 277 NW 
846, 202 Minn 12—Clark v Banner 
Grain Co. 261 NW 69*6, 19<5 Minn 
44 

Miss —^Beniamin v Davidson-Gulf- 
port Fertilizer Co, 152 So 839, 169 
Miss 162 

Mo—Smith V Stcmolind Pipe Line 
Co, 189 SW2d 244. 354 Mo 250— 
Wommack v Orr, 176 SW2d 477. 
862 Mo 113—^Wurat v American 
Car & Foundry Go, App. 103 SW 
2d 6 

NJ—Cichocki V Geigy Co. 188 A 
463, 14 N J Misc 232 
N T —Sadowski v Long Island R 
Co, 65 NB2d 497. 292 N.T 448 
Tenn—^Tennessee Bastman Corpora¬ 
tion V Newman, 121 S W 2d 180, 
22 Tenn App 270 

Fertloiilar toohi 

Evidence has been held sufficient 
to go to the ]ury on the question 
whether injuries proximately result¬ 
ed from the defective condition of 

(1) Clamp—McGowan v. Ameri¬ 
can Mfg Co, Mo.App. 270 SW. 428. 

(2) Claw bar—^Russell v Missouri 
Pac R Co. 295 SW 102. 816 Mo 
1308, certiorari denied Missouri pao 
R Co V Russell, 48 SCt 114, 276 
U S 661, 72 L Bd 431 

(8) Compressed air wrench—Ax- 
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tell V Brie R Co, 291 NTS 808. 
249 App Div 694 

(4) Maul—Natalino v St Paul 
Bridge & Terminal Ry Co. 251 
NW 9, 190 Mmn 118 

(6) Pick—^Aikansas Quicksilver 
Co V McGhee, 68 S.W2d 280, 187 
Ark 883—39 C J. p 1117 note 69 [c] 
( 12 ) 

(6) Shovel—^Bevln v. Oregon- 
Washington R. & Nav Co, 298 F 
204, 136 Or 18, certiorari denied Ore- 
gon-Washington R & Nav Co v 
Bevin, 62 SCt 21, 284 US 639, 76 
LEd 548 

(7) Wrench 

Mo—Gehbauer v. J Hahn Bakery 
Co , App , 285 S W 170 
NC—Cole V Seaboard Air Line Ry 
Co, 164 SB 682, 199 NC 389, cer¬ 
tiorari denied Seaboard Air Line 
Ry Co V Cole. 61 SCt 182, 282 
U S 898, 75 L Bd 791 
89 CJ p 1117 note 69 [c] (21) 

(8) Other tools—Chesapeake & O 
Ry Co V Holbrook. 271 S W 683, 
208 Ky 488—89 C J p 1117 note 69 
Cc] 

Particular maohluozy or appliauaas 
Evidence has been held sufficient 
to go to the Jury on the question 
whether injuries proximately result¬ 
ed from 

(1) Defect in belt 

Ark—^Dixie Bauxite Co v Webb. 

63 SW2d 684, 187 Ark 1024 
Mibb —^Mississippi Power & Light 
Co V Smith, 168 So 376, 169 Miss. 
447. 

(2) Defect In bolt—^Peters t 
H ooven & Allison Co, Mo App, 281 
SW. 71 

(8) Defect in brakes 
Mo—^Anderson v Asphalt Distribut¬ 
ing Co, 66 SW.2d 688, 86 ALR 
1088 

NC—Lowe V. Taylor, 146 SB. 611. 
196 NC 276 

Wash —^KEUitonen v Broley Motor 
Co, 80 P 2d 245. 176 Wash 677 
(4) Defect in cable—^Randolph 
Lumber Co v Shaw, 164 So 687, 174 
Miss 297 

(6) Defect in clutch—Oestereich 
V Leslie, 234 NW 229, 212 Iowa 
106 

(6) Defect In electrical wiring 
Ark—^Hope Basket Co v Thoznaa- 

Bon, 82 S.W2d <241, 190 Ark 966 
Mich.—Nemet v Frledland, 270 N. 

W 779, 278 Mich 641 
Mo —^Brashears v Rogers Foundry 
& Mfg. Co., App, 11 SW2d 1060. 

(7) Defect In ladder 

US.—^Missouri Pao R Co. v. Span¬ 
gler, CGAj^k. 140 F.2d 917. 
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sustained by the employee whidi are complained of 
were the proximate result of the employer’s breach 
of duty,®* or does not tend to show that the cause 
of the accident was due to the particular negligence 
or defective or dangerous condition alleged,®* or 
leaves it to mere surmise or conjecture whether the 


injuries resulted from such condition, as discussed 
supra subdivision b of this section. 

(2) Railroad Tracks, Roadbed, Equipment, 
and Appliances 

In an action for injuries to the servant of a rall- 


Mo—^Braden v Frledenchaen Floor 
& Wall Tile Co, 15 SW2d 923. 
223 Mo App 700 
29 C J p 1117 note 69 [c] (7). 

(8) Defect In motor vehicle 

Mo —^Fiacher v M-K Express Co.. 

App, 168 S W2d 468 
Okl —Stockett v Steele, 169 P.2d 
196, 197 Okl 184 

(9) Defect in oil-drilling machin¬ 
ery —^Hutton V Burkett, Tex Civ 
App, 18 SW2d 740, error refused 

(10) Defect in scafCold 

Ark—Chicago. R I & P Ry Co v 
Garrett, 18 SW2d 321, 179 Ark 
690, certiorari denied 60 SCt 89, 
280 US 591. 74 L Ed 639 
Mo —^Dyer v W M Sutherland 
Building & Contracting Co., 13 S 
W2d 1066, 321 Mo. 1016—Klaher 
Y. Fidelity Bldg db , App, 19 S W. 
2d 768 

(11) Defect In tractor—^Bell v. 
Brown. 239 NW 786. 214 Iowa 370 

(12) Defect in waste container — 
Hoffman v Broadway Hazelwood. 10 
P2d 349, 189 Or 619, 83 ALR 1008, 
rehearing denied 11 p 2d 814, 189 
Or 619, 88 ALR 1008 

(18) Defect in winch—^McDufl v. 
MoFarlin, 96 P2d 636. 186 Okl 669 
(14) Failure to cover or guard 
dangrerouB machinery 
U S —Tombigbee Mill & Lumber Co 
V Hollingsworth, CCAMiss, 162 
F2d 768. 

N.H—Upton V Conway Lumber Co, 
128 A 802. 81 KH 489 
NC—^Boswell V Whitehead Hosiery 
Mills, 182 SE 698, 191 NC 549 
Or.—^Ludwig V Zidell, 118 P 2d 1078, 
b67 Or 488. 

Wis—Dugenske v Wyse, 215 N.W 
829, 194 Wis. 169 
89 0 J. p 1117 note 69 [c] (29). 

(16) Failure to equip elevator 
properly —Cech v. Mallmckrodt 
Chemical Co. 20 SW2d 609. 823 Mo 
601. 

(16) Failure to furmsh appliance 
for carrying rails —Jefferson v 
Denkmann Lumber Co, 148 So 287, 
167 Miss. 246 

(17) Failure to have contactor on 
welding machine —Oglesby v St 
Louia-San Francisco Ry Co, 1 S W. 
2d 172, 818 Mo. 79, certiorari denied 
St. Louls-San Fnmcisco R Co v 
Oglesby, 48 SjCt 434, 277 U.S 687, 
72 LEd. 1001. 

(18) Failure to mark gasoline con¬ 
tainer.—Atkins V. Torson, Mo App, 
12 SW.2d 980. 


(19) Other defects 

Conn.—^Donovan v Connecticut Co, 
84 A 288, 86 Conn 82 
Mo—Smith V Harbison-Walker Re¬ 
fractories Co, 100 SW2d 909. 340 
Mo 889 

Tex—^Beaumont, S L & W Ry Co 
V Schmidt, Civ App. 46 SW2d 
784, affirmed 72 SW2d 899, 123 
Tex 680 

39 C J p 1117 note 69 [c] 

Failure to provide safe place to work 

(1) In general 

Mont —Chancellor v Hines Motor 
Supply Co, 69 P 2d 764, 104 Mont 
603 

NC—^Frady v. Hams Granite Quar¬ 
ries Co. 161 SE 246, 198 NC 207 
Okl—Champlin Refining Co. of New 
Mexico V. Huntmgton, 69 P2d 81, 
180 Okl 280 

39 C J. p 1117 note <9 [d] 

(2) Employee falling into eleva¬ 
tor shaft—Hay v Balentine Packing 
Co, 184 SE 846, 179 SC 486 

(8) Employee workmg near brick¬ 
layers tossing bncks —^Thomas v 
Lawrence, 127 S E 585, 189 N C 621 
(4) Failure to provide proper 
lighting 

Mies—S H Kress & Co v Sharp, 
126 So 660, 166 Miss 698, 68 A L 
R 167 

Or —^Fitzgerald v Oregon-Washing- 
ton R & Nav Co., 16 P 2d 27, 141 
Or 1 

SO.—^Kay v Balentine Packing Co, 
184 NE 846. 179 S C 485 
(6) Failure to remove obstructions 
in passageway—Messing v Judge & 
Dolph Drug Co, 18 SW2d 408, 822 
Mo. 901 

OSi US —Northwestern Pac. R Co 
V Bobo. Cal, 54 SCt 268, 290 U 
S 499, 78 LEd 462—^Atlantic 

Coast Lme R Co v Davis, S C, 
49 set 210, 279 US 84, 73 L Ed 
601—Scroggs V American Stove 
Co, CGAInd, 142 F2d 297—Mes- 
cajl V. W T Grant Co., CCAInd, 
133 F2d 209, certioran denied 68 
set. 11716, 819 U.S. 769, 87 L.Ed. 
1711, rehearing denied 68 S Ct 
1446, 320 US 214, 87 LEd 1861— 
Van Norden v. Chas R McCor¬ 
mick Lumber Co of Delaware, C. 
CAOr., 17 F.2d 668, certioran de¬ 
nied 47 set 768, 274 U.S 768, 71 
LEd. 1887 

Fla—^M F Comer Bndge & Founda¬ 
tion Co V. Sheeran, 161 So 60, 119 
Fla 543 

Ill —^Huff V Illinois Cent R. Co, 279 
Ill App 828, affirmed 199 NE 116, 
862 UL 96 


Ky —^Elcomb Coal Co v. Gray’s 
Adm’x, 116 SW2d 1066, 273 Ky 
880—^Everman's Adm’r v Louis¬ 
ville & N R. Co, 298 SW. 977. 219 
Ky. 478 

Maas—Fraioll v. New York, N H 
& H R Co, 190 NE 605, 286 
Mass 450 

Miss—^Masonite Corp v Scruggs, 29 
So 2d 262—Crosby v Burge, 1 So 
2d 504, 190 Miss 789—F W Wool- 
worth Co V Hayme, 170 So 160, 
17i6 Miss 708 

Mo—^Bieser v Goran, 100 SW2d 
897, 340 Mo 854—Komor v Liberty 
Foundry Co, App. 300 SW 1028 
NH—Davis V Nox-AH Shoe Co. 169 
A 126, 86 NH 327 

NC—^Murray v Atlantic Coast Line 
R Co, 11 SE 2d 326, 218 NC 392 
Or—Jackson v Oregon Lumber Co, 
62 P 2d 189, 152 Or 200 
Tex—^D-Bar Ranch v Maxwell, Civ 
App, 170 S W 2d 808, error refused 
—Wichita Falla & S R. Co v 
Wade, Civ App , 67 S W 2d 332, ar^ 
ror refused—Guess v Texas A N 
O R Co, Civ App , 65 S W 2d 642. 
39 C J p 1119 note 70. 

Zhdependsnt oanss 
Where, in an action against em¬ 
ployer, plaintiff's evidence clearly 
showed that condition brought about 
by employer’s negligence was ren¬ 
dered injunous entirely by act of a 
third person sufficient of itself to 
constitute an independent, efficient 
intervemng cause of the injury, 
there was no question for the jury — 
Janow V. Lewis, 172 P 2d 816, 197 
Okl 415 

9S. US—Chicago, M., St P & P 
R Co V Gilbert. CCA Mont, 87 
F2d 282 

Anz—Wylie v. Moore, 84 P2d 450, 
52 Anz 637. 

Ky —White’s Adm’r v Kentucky 
Public Elevator Co, 216 SW. 337, 
186 Ky. 91 
39 C J p 1119 note 71. 

Absenoe of saw guard 
In servant’s action for injuries 
when struck by a board while op¬ 
erating an edgier in a sawmill, plain¬ 
tiff was held not to have made a 
case for the Jury under a statute re¬ 
quiring all power driven circular 
saws to be provided with safety 
guards, where board which struck 
him had gone through the edger and 
had been discharged from it, and 
thereafter came back and came m 
contact with the saw. emd finally 
struck plaintiff—^Isaacs v. Smith, 
MoApp.. 275 S.W. 666. 


158 



57 C.J.S. 


MABTEB AND SERVANT 


§ 53S 


road, the question whether the Injuries proxlmately re¬ 
sulted from the negligence of the railroad company re¬ 
garding Its tracks, roadbeds, equipment, and appliances 
or from its violation of a statute with respect thereto. 
Is for the jury where there Is sufficient evidence 

In an action for injuries to the servant of a rail¬ 
road company the question whether the injuries 


proximately resulted from the negligence of the 
railroad company regarding its tracks, roadbeds, 
locomotives, cars, and appliances, or from its vio¬ 
lation of a statute with respect thereto, becomes one 
for the jury where there is sufficient evidence.®^ 
Where there is no evidence tending to show that 


94. US—Lavender v Kum, Mo, 66 
set 740, 327 US 645, 90 L Ed 
916—^Fleming: v Husted, CCA 
Iowa, 164 F 2d 65—Chicago & N 
W Ry Co V Green, CCA Minn, 
164 F2d &5—^Atlantic Coast Line 
R Co V Simms, CCA Pa, 157 F 
2d 874— Thompson v Missouri 
Pac R Co, CCAMo, 15 F 2d 
28—^Handy v Reading Co, D C Pa, 
6i6 FSupp 246 

Minn—Blanton v Northern Peu: Ry 
Co, 10 NW2d 882, 215 Minn 442 
Mo —Arnold v Alton R Co, 154 S 
W2d 58, 848 Mo 516—^Howard v 
Mobile & O R Co, 78 S W 2d 272, 
885 Mo 295—Siberell v St Louis- 
San Francisco Ry Co, 9 S W 2d 
912, 820 Mo 916—^Lovett v Kansas 
City Terminal Ry Co, 295 SW 
89, 316 Mo 1246 

S C —Tyner v. Atlantic Coast Line 
R Co, 146 SE 668, 149 S C 89 
Tex—Kansas City Southern Ry Co 
V Chandler, Civ App , 192 S W 2d 
804, refused no reversible error— 
Gulf, C & S F Ry Co V Hous¬ 
ton, OivApp, 46 SWdd 771 
89 C J p 1120 notes 74, 7i5 
Operation of railroads see infra sub¬ 
division f of this section 
Farfaoiilar omissions, defoots, or dan. 
gers 

Evidence has been held sufficient 
to go to the jury on the question 
whether the injury proximately re¬ 
sulted from: 

(1) Absence of lights on locomo¬ 
tive—Tiller V Atlantic Coast Line 
R Co. Va, 65 set 421, 823 US 674, 
89 LEd 466—^Raudenbush v Balti¬ 
more &0 R COpCCAPa, 160 F 
2d 868 

(2) Defective bell nnger—^Eglsaer 
V Scandrett, CCAWis., 161 F 2d 
662 

(8) Defective brakes 
U S —Schroble v. Lehigh Valley R 
Co, CCANT, 62 F2d 998—De¬ 
troit, T & L R Co V Hahn, CC 
A Ohio, 47 F2d 69, certiorari de¬ 
nied 61 set 489, 283 US. 842, 76 
LEd 1452—Chesapeake & O Ry 
Co V Smith, CCA Ohio, 42 F 2d 
111, certiorari denied 61 SCt. 82, 
282 US 866, 76 LEd 768^Payne 
V. Connor, CCA Me, 274 F 497 
Cal — Newkirk t Los Angeles Junc¬ 
tion Ry. Co, 181 P2d 686, 21 Cal 
2d 808—Qualls v. Atchison, T & 
S F Ry Co, 296 P 646, 112 CaJ. 
App 7. 

Ill—West V Cincinnati, I & W R 
Co , 240 Ill App 518 
M1 b8.-^u 11; M. & N. R Co. t. Wood, 


146 So 298, 164 Miss 766, motion 
sustained for stay of execution 

147 So 662, certiorari denied 63 S 
Ct 791. 289 U S 759, 77 L Ed 1502 

Mo—^Radler v St Louis-San Fran¬ 
cisco Ry. Co. 61 SW2d 1011, 830 
Mo 968—Siberell v St Louia-San 
Francisco Ry Co. 9 S W 2d 912, 
820 Mo 916 

NJ—^Hendershot v New York, S. & 
W R Co. 138 A 206, 6 NJMisc 
727, affirmed 140 A 919, 104 NJ 
Law 486, certiorari denied New 
York, S & W R Co V Hender- 
shot, 48 set 662, 277 US 602, 72 
LEd 1009 

Okl —^Miasoun-Kansas-Texas R Co 

V Herron. 56 P 2d 95, 176 Okl 162 
Tenn—Southern Ry Co v Woods. 

86 SW2d 903. 19 Tenn App 314 
Tex—Texas & P Rv Co v Bald¬ 
win, Civ App, 25 SW2d 969. af¬ 
firmed, Com App, 44 SW2d 909, 
certiorari denied 58 SCt 11, 287 
US 606, 77 LEd 527 
89 CJ p 1120 note 74 [a] (2), (8), 
(B), (7) 

(4) Defective couplers 
U S —Southern Ry Co v Stewart, 
CCAMo, 116 F2d 317, reheard 
119 F 2d 85, reversed on other 
grounds Stewart v Southern Ry 
Co. 62 set 616, 316 US 268, 
86 L Ed 849—Chicago, M, St P 
& P R Co V Goldhammer, CC 
A Minn, 79 F 2d 272, certiorari do¬ 
med 66 set 882, 296 US 666, 60 
L Ed 467—Geraghty v. Lehigh 
Valley R Co. CCANY. 70 F2d 
800—Chicago, M, St P & P R 
R Co V Linehan, CCAMinn, 66 
F2d 378—New York Cent R Co. 

V Brown, CCA Mich, 68 F2d 667, 
certiorari denied New York Cent 
R Co V Brown, 64 SCt 62, 290 
US 634, 78 LEd. 561—Brown v. 
New York Cent R Co, DC Mich, 
63 F2d 490, affirmed, CCA. New 
York Cent R Co v Brown, 68 F 
2d 657, certiorari denied 64 SCt 
62, 290 US 634. 78 LEd 651— 
Baltimore & O R Co. v Tittle, C 
C A Ohio, 4 F2d 818, oertiorari de¬ 
nied 46 set 20, 269 US. 668. 70 
LEd 410. 

Ala.—Alabama Great Southern R. Co 

V Cornett, 106 So 242, 214 Ala 28. 
Cal.—^Devaney v. Atchison, T & S. F. 

Ry. Co. 27 P 2d 686. 219 Cal 487. 
Mo—Meek v New York, C & St L 
R Co, 88 S W 2d 338, 387 Mo 1188, 
certiorari denied New York, C & 
St L R Co V. Meek, 66 SCt 668, 
297 U.S 722, 81 L Ed 1006—Trues- I 
dal» V. Wheelook, 74 S.W2d 686,1 

159 


885 Mo 924—Alcorn v Missouri 
Pac R. Co, 68 SW2d 65, 833 Mo 
828, certiorari denied Missouri Pac 
Ry Co V Alcorn, 64 SCt 228. 290 
US 701, 78 LEd 602—McAllister 
V St Louis Merchants' Bridge 
Terminal Ry Co, 25 S W2d 791, 
824 Mo 1006 

89 C J p 1120 notes 74 [a] (11), 76 

[а] (S) 

(б) Defective draw bais 

US—Chicago, St P, M & O Ry 
Co V Muldowney, CCAMinn, 130 
F2d 971, oertioran denied 63 SCt 
526, 817 US 700. 87 LEd 660. 

Mo—Williamson v St. Louis-San 
Francisco Ry €k>, 74 S W 2d 683, 
836 Mo 917—Carter v St Louis, 
T & E R Co. 271 SW. 868, 807 
Mo 695 

(6) Defective grab iron 

US—Davis V Wolfe, Mo, 44 SCt 
64, 263 US 289, 68 LEd 284—Fort 
Street Union Depot Co v Hillen, 
CCA Mich. 119 F 3d 307, certiorari 
denied 62 S Ct. 82, 814 U S 642, 86 
LEd 616 

Ark—St Louis-San Francisco Ry 
Co V Bishop, 88 SW2d 883, 182 
Ark 768, certiorari denied 61 S Ct 
647, 288 US 8>54, 75 LEd 1461 

(7) Defective guard rail—Thom¬ 
son V Boles, CCA Minn, 123 F 2d 
487, certiorari denied 62 SCt 632, 
816 US 804, 86 LEd 1204. 

(8) Defective hand hold 

Miss —^Yazoo & M V R Co v Deck¬ 
er, 116 So 287, 160 Miss 621 
Tex—^McAdoo v (kunpbell. Civ App, 
224 SW 784, error dismissed. 
Wash—^Riggs V Northern. Pac. R 
Co, 111 P 162, 60 Wash 292. 

(9) Defective hopper doors—St 
Louis-San Francisco Ry Co. v. 
Starkweather, 297 P «15, 148 Qkl 
94 

(10) Defective locomotive—Crain 

V Illinois Cent R Co. 73 SW2d 
786, 336 Mo 668, certiorari denied 
Illinois Cent R Co v Crain, 66 S 
Ct 128, 293 US 607, 79 LEd 698 
—Kidd V Chicago. R I & P Ry. 
Co, 274 SW 1079, 810 Mo 1, certio¬ 
rari denied Chicago, R I & P. Ry. 
Co V Kidd, 46 SCt. 119, 269 US. 
682, 70 L Ed. 424 

(11) Defective roadbed—McClain 

V Charleston & W. C. Ry. Co., 4 S. 
E2d 280, 191 SC 333 

(12) Defective running board or 
footboard 

U S —Clarke v Chicago & N W Ry. 

Co., DC Minn, 63 FSupp 679 
Mo—Aly T. Terminal R Ass'n of St* 
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the injury resulted from the negligcence of the rail¬ 
road company or from its violation of a statute, 
or if the facts are such that all reasonable men must 
draw the same conclusion from them,^^ the question 
of proximate cause is one of law. 


(3) Mines, Quarries, and Excavations 

Tha queation of tha proximata causa ef Injuries to 
a servant working in a miner excavation, quarry, or 
the like ordinarily is one for the lury unleas there it 
no evidence tending to establish the proximate cause of 
the injury. 


liOuiB, 119 SW2d 868, 842 Mo 
1116, certiorari denied Terminal R 
AsB*n of St IiOUiB ▼. Aly. 69 SGt 
251, 806 US 665, 88 L Bd 424— 
Aly V. Terminal R R. Abb’d of St 
Loiiifl, 78 SW2d Sol, 886 Mo 840 

(13) Defective sanding apparatus 
—^Anderson v Baltimore & O R Co. 
OCANY, 89 F2d 629. certiorari de¬ 
nied Baltimore & O R Co v Ander¬ 
son, 68 set 14, 802 US 696, 82 L 
Bd 638. 

(14) Defective spark BireBter — 
Hardin v IllinoiB Gent R Co. 70 S 
W.2d 107«. 3S4 Mo 1169, certiorari 
denied niinoiB Gent R Go. v Hardin, 
65 set 86, 298 US 674, 79 LEd 
672 

(15) Defective step 

Minn—Wliite v Great Northern R 
Co, 170 NW 849, 142 Mmn. 50 
Mo —Kimmie y Terminal R R 
Asa’n of St Lome, 66 8‘W2d 661. 
834 Mo. 696 

(16) Defective tracks 

US—Pitcoim T. Landifl, COAInd, 
«8 Fid 678 

Ark—^MiBBoun Fae R Co v Busb- 
ey, 20 S W 2d 614, 180 Ark 19, cer¬ 
tiorari denied 50 SCt 245, 281 U 
S 728. 74 LEd 1146 
Mo—^Young v Wheelock, 64 SW2d 
860, 833 Mo 992, certiorari denied 
Wheelock v Young. 64 Set 527, 
291 US 676, 78 LEd 1064 
Tex—Mosey v. Texas & P Ry Co, 
Civ App, 191 S W 2d 65 

(17) Defective motor car. 

Colo—^McCarthy v. Eddinga, 127 P 
2d 883, 109 Colo 526 
Gki—Atlantic Coast Line R Co. v 
Fnerson, 4 SE2d 181, 60 GkuApp 
466. 

Mo—Joice V. MiBBOun-Kanaaa-Texaa 
R. Co, 189 S W2d 668, 364 Mo 489, 
161 ALR 883. 

(18) nnproper or inadequate lights 
or lighting 

US.—(Uiesapeake ft O Ry. Go. v 
Wood, CCA Ohio, 69 F 2d 1017, 
certtoron denied 68 SCt. 92, 287 
US. 646, 77 LEd 669. 

Minn—Oonyea v Duluth, M. ft L 
R. Ry Co., 18 N.W2d 384, 220 
Minn. 326. 

(19) Negligent maintenance of 

catwalk. 

Maju —Murphy v Boaton & Maine XL 
R. 65 NE2d 923, 819 Mmb 418 
Va—^Bly V. Southern Ry. Co., 81 S 
E2d 664. 188 Va 162, opinion ad¬ 
hered to 32 S E 2d 669. 183 Va 406 

(20) Negligent mamtenance of 
dlt^—Blesaing v. (Mmaa Praine R 
Go., 100 P.2d 416, 8 Wash id 266. 


(21) Other omiaBlons, defects or 
dangrers 

US—^Highflll V Louisville ft N R 
Co. CCATenn, 154 F2d 874 
Cal—Sherman v Southern Pac Go, 
98 P2d 812. 34 Cal App 2d 490, cei^ 
tioran denied Southern Pao C!o v 
Sherman, 60 SCt 610, 309 U& 669, 
84 LEd 1016 

Mo —Smith V Thompson, 182 S W 2d 
63—^Hankins v St Louis-San Fran¬ 
cisco Ry Ck> • App , 14 S W id 674 
—Clark V St Louis-San Francisco 
Ry Co, App, 6 SW2d 1004 
Olsl—Carter v Chicago, R I ft P 
Ry Co, 06 P 2d 469, 179 Okl 292 
Tex—^Beaumont, S. L ft W. Ry Co 
V Schmidt, OivApp, 46 SW2d 
734, afELrmed 72 S.W2d 899, 128 
Tex 680 

39 G J p 1120 notes 74 [a], 75 M 

Ohstmotlona on, over, or near tracks 
Evidence has been held eufflcient 
to go to the jury on the queetion 
whether an injury proximately re¬ 
sulted from; 

(1) Neghgent piling of cinders 
near track—^Illinoia Cent R Co v 
Humphnea, 166 So 431, 170 Miss 
840 

(2) Obstructions placed on track 
by third person 

Ga—Southern Ry. Co v Lunsford, 
104 BE 602, 57 GaApp 68, cer¬ 
tiorari denied 69 S Ct 78, 806 US 
619. 88 LEd 896. 

Mo—^Young v Wheelook, 64 SW2d 
960, 888 Mo 992, certiorari denied 
Wheelook v Young, 64 SCM: 627, 
291 U.S 676, 78 LEd. 1064. 

(8) Roof of shed over track — 
Louisville & N R Co V Lewis, 278 
S W 143, 211 Ky. 830 

(4) Semaphore near track—Powe 
V Atlantic Coast Line R Co, 169 
BE. 473, 161 SC 122, reversed on 
other grounds Atlantic Coast Line 
R Go. V Powe. 61 SCt. 498, 283 U 
a 401, 75 LEd. 1142 

(6) Other obstructions on, over, or 
near tracks 

U S —Chicago ft N W. Ry Co. ▼. 
Struthera, CCA Minn, 62 F3d 88, 
certiorari denied 62 S<3t. 38, 284 
U.S 662, 79 LEd 661 
Mo.—SmiUi V. Southern Illinois ft 
Missouri Bridge Co, SO S.W.8d 
1077, 326 Mo 109. 

89 C J. p 1120 note 74 [o]. 

86 . US.—Thomson v Pennsylvania 
R. Co., CCAOhio, 88 F2d 148 
CaJ—Ring v. Schumacher, 81 Pid 
999, reheard 89 P.8d 466, 82 Cal. 
App 2d 172, certiorari denied Sohn- 
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macher v. King, 60 S.Ct 128, 808 
US 698, 84 LEd. 496 
N J —Cowdnek V. Pennaylvania R 
Co, 89 Aid 98, 132 NJLaw 181, 
certiorari denied 65 act 656, 823 
US 799, 89 LEd 637 
Utah—Coray v Southern Pac Co, 
186 P 2d 968—Tremellmg v South¬ 
ern Pac Co, 257 P 1066, 70 Utah 
72. 

89 C J. p 1121 note 76 

IMdence has been lisia Insnffloieiiji 
to go to the jury on the question 
whether the injury proximately re¬ 
sulted from 

(1) Defective boiler—^Robison v. 
Chicago ft E I By Go, 64 SW2d 
660, 884 Mo 81, certiorari denied 64 
set 668, 891 US 682, 78 LEd 1069 

(2) Defective brakes—^Burnett v 
Pennaylvania R Co, CCAOhio, 88 
F2d 679, followed in Kuhnheim v 
Pennsylvania R Co, 38 F3d 1016— 
89 aJ. p 1121 note 76 [a] (6) 

(8) Defective couplers—Weekly v 
Baltimore & O R Co, CCAOhio, 4 
F 2d 812—39 C J. p 1121 note 76 [a] 
(4). 

(4) Defective cross-tie—Elliott v 
G M ft N. R. Co, 111 So 146, 146 
Mias. 768 

(6) Improper loading—^Missouri 
Paa R Co V Shores, 191 SW2d 
680, 209 Ark. 689 

(6) Obstruction or erection on, 
over, or near track.—Wright v At¬ 
chison, T ft S F, Ry Co, 38 PSd 
517, 170 Okl 48. 

(7) Violation of safety appliance 
statutes—Schroble v. Lehigh Valley 
R Co. CCANY., 62 F2d 983 

(8) Other matters. 

Cal—^Pnehard v Southern Pac. Co, 
61 P2d 426, 9 CAlApp2d 701 
Me—Thomas v. Maine Cent R Co, 
144 A 212, 127 Ma 466, certiorari 
denied 49 SCt. 254, 279 US 835, 
78 LEd 988 

Mich —Howe v Michigan Cent R 
Co, 211 NW. in, 236 Mich 677, 
certiorari denied 47 SCt 676, 274 
US. 788, 71 LEd, 1817 
Mo —Carnahan v. Missourl-Kansas- 
Texas R. Co, 88 SW2d 1027, 338 
Mo. 28, certiorari denied 66 SCt 
748, 298 US. 664, 80 LEd. 1388 
OkL—^Lowden v. Bowen, 188 P 2d 980 
89 C J. p 1121 note 76 [a]. 

98. Utahw—Coray v. Southern Pac. 

Co, 186 Pid 968. 

39 C J. p 1121 noU 77. 
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As in other cases, the question of the proximate 
cause of the injuries to a servant working in a 
mine, excavation, quarry, or the like ordinarily is 
one for the jury to determine®^ unless there is no 
evidence tending to establish the proximate cause 
of the injury 98 

Under the Illinois Mines and Mtnets' Act, impos¬ 
ing liability on a mine owner for injuries resulting 
from a willful violation of the provisions of the 
act, the question whether the violation of the act 
was the proximate cause of the injury is usually 
one of fact for the jury 89 Where, however, the 
proof IS such that all reasonable minds must agree 
that the violation of the statute had nothing to do 
with the injury complained of, the question of prox¬ 


imate cause IS one of law for the court.! 
f. Methods of Work, Rules, and Orders 

Where there Is any substantial evidence tending to 
show that negligence on the part cf the master with 
respect to methods of work, rules, or orders was the 
proximate cause of injuries received by the servant, the 
case should be submitted to the jury. 

Where there is any substantial evidence tendmg 
to show that the negligence on the part of the mas¬ 
ter, or of those for whose acts he is responsible, 
with respect to the methods of work, rules, or or¬ 
ders, was the proximate cause of injuries received 
by the servant, then the case becomes one for deter¬ 
mination by the jury 8 This rule is frequently ap¬ 
plied in actions by railroad employees.® "Where, 


•7. US —Stornelll v U S Oypaum 
Co, CCANT. 184 P2d 461, cer¬ 
tiorari denied United States Gyp¬ 
sum Co V Stornelll. 63 S Ct 1317, 
819 US 760. 87 LSid 1712, rehear¬ 
ing denied 63 S Ct 1446, 820 US 
214, 87 L Sid 1861 

Mo —Maunzi y Western Goal & Min¬ 
ing Go, 11 SW2d 268, 321 Mo 
878 

39 G J p 1121 note 78 
Where the oauaal relation la rea- 
aonahly Inferable from the evidence, 
the question is one for the jury — 
Southern Mining Co y Saylor, 96 
SW2d 236, 264 Ky. 665. 

Evidanoe haa been held auttolent 
to go to the jury on the question 
whether the Injury proximately re¬ 
sulted from 

(1) Contact with poorly insulated 
electric wires—Gaither Coal Co v 
Le Clerch, 31 SW2d 760, 182 Ark 
466 

(2) Failure to provide safe place 
to woik—Dockery y Woodsman, 11 
SW2d 1067, 222 Mo App 1089 

(3) Failure to keep mine boss on 
job —McGinnisa v Brown, Ten® App, 
204 SW2d 384 

(4) Inhaling carbon monoxide gas 
—Knaup y Western Goal & Mining 
Co, 114 SW2d 969, 342 Mo 210 

(6) Other defects and dangers 
Ky—^Payne v High Splint Coal Co, 
40 SW2d 299, 239 Ky 634 
Tenn—McOmmss y Brown, App, 
204 SW2d 334 

89 CJ p 1121 note 78 [a] [c] 

Faaumooonloaia or aUiooaia 
Evidence has been held sufflcient 
for jury on issue whether miner con¬ 
tracted pneumoconiosis or silicosis 
In defendant's mines 
Mum—Applequist y. Oliver Iron 
Mining Co, 296 NW IS. 209 Minn 
280 

Pa.—Harvey y Dunbar Corporation, 
Com PI, 6 FayLJ. 79 

88. Ky.—^Fee's Adm'x y^ Mahan-S!l- 
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lison Coal Corporation, 48 SWSd 
681. 241 Ky 231. 

89 CJ p 1121 note 79 
Bvldence has been held Insniilloieat 
to go to the jury on the question 
whether the injury proximately re¬ 
sulted fjrom* 

(1) Bad air or carbon monoxide 
poisoning—^Dean Branch Coal Co v 
Collins, 182 S W 2d 810, 280 Ky 1— 
Keyser Coal Co v Helvy, 271 SW 
1088, 208 Ky 772. 

(2) Electrocution due to defective 
machinery —Mitchell's Adm'x y 
Harlan Central Coal Co., 98 SW2d 
847, 268 Ky 702 

(8) Explosion of gas—Johnson's 
Adm'r y Harlan Ridgeway Crown 
Mining Co, 146 SW2d 89, 284 Ky 
468 

98, Ill—Shomidie y Brewerton, 284 
lUApp 178. 

39 C J p 1131 note 80 

1- Ill—^Brunnworth v Kerens-Don- 
newald Coal Co., 108 NE 178, 260 
111 202—Odorizzi y Southern Goal 
& Mining Co, 161 Ill App 393 

8, US —Tombigbee Mill & Lumber 
Co v Hollingsworth, CCA Mass 
162 F 2d 763—^Amexican Glycenu 
Co v Brown, CCA Tex, 80 FSd 
816 

Ala—^Hardy v City of Dothan, 176 
So 419, 234 Ala 664 
Ark —^Phillips Petroleum Co v 
Jenkiiis, 82 SW2d 264, 190 Ark 
964. afflxmed 66 S Ct 611, 297 US. 
629, 80 LEd 943, rehearing denied 
66 set 745, 298 US 691. 80 LEd 
1409—W. P Brown & Sous Lum¬ 
ber Co y Oatles, 78 SW2d 218, 
189 Ark 388 

Cal—Weddle v Loges, 126 P2d 914. 
62 Cal App 2d 116 

Oa —Padgett y Southern Ry Co, 
172 SE 697, 48 GaApp 214 
B:y—^Bvans v. Crusott, 97 SW2d 
669, 266 Ky 698 

Miss —^Kennedy y LittlCb 2 So 2d 
168. 191 Miss 73 

Mo —Hensley v Dorr, App, 202 B* 
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W 2d 663—^Wilson y Spicusza. 
App, 136 SW.2d 68 
KTC—Satchell y McNair, 127 SE 
417, 189 NC 472. 

Okl—^Ice v Gardner, 83 P2d 378, 
188 Okl 496 

SC—^Piner v Standard Oil Co of 
New Jersey, 161 SE 504, 163 SC. 
802 

89 C J p 1122 note 83. p 1168 note 78 
Partlonljr methods, roles, and orders 
Evidence has been held sufficient 
to go to the jury as to whether in- 
junes proximately resulted from 

(1) Employer's negligence in per¬ 
mitting elevator shaft to be used as 
a means of oommunication without 
establishing a reasonable system of 
rules to minimize inherent dangers 
—Tremblay v J Rudnick & Sons, 18 
A 2d 163, 91 NH 24 

(2) Failure to furnish assistance 
—Sonken-Galaroba Corporation v. 
Hillman, TexCivApp., Ill SW2d 
863, error dismissed 

(3> Master's violation of traffic 
rules —^Hensley v Dorr, Mo App., 
202 S W2d 563 

(4) Obedience to order as to man¬ 
ner of ingrieas to place of work — 
Smith y Sheylin-Hixon Co. GC.A 
Or. 167 F2d 61 

(6) Obedience to older directing 
use of unsafe tool or appliance — 
Warien & O, V Ry Co v, Edenng^ 
ton. 28 S W 2d 1073, 181 Ark 1037. 

(6) Obedience to order to do work 
requiring swinging heavy hammer 
—Hamilton v. Standard Oil Co of 
Indiana, 19 SW3d 679, 323 Mo 681 

(7) Rule of lumber company re« 
quiilng sawyers to continue to saw 
after tree "pitched to fall”—^Long- 
Bell Lumber Sales Corporation v. 
Pemtt, 172 So 747, 178 Miss 194 

(8) Other methods, xules, and or¬ 
ders—Bell y. Brown, 289 NW 786. 
214 Iowa 870—89 C J. p 1122 note 88 
Cb] 

8- US—Tennant y Peoria & P. U 
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however, the evidence does not tend to show that | the negligence of the master in this respect ppoxi- 


Ry Co. Ill. 64 S Ct 409, 821 U S 
29, 88 Li Ed 620, rehearing denied 
64 S Ct 610. 321 n S 803, 88 L Ed 
1089—Chicago & N W Ry Co. v. 
Green, CCAMinn, 164 F2d 66— 
Chicago. St P, M & O B Co v 
Arnold, CC.AMinn, 160 F 2d 1002 
—Boston & M R. B v. Kyle, CC 
AMelbs, 166 F2d 112—Boston & 
M B B V SCeech, CCA Mass. 156 
F2d 109, ceitioran denied 67 S Ct. 
124, 829 US 763, 91 L Ed 668-— 
Cooley y New York Gent R Co, 
CCA NY, 80 F2d 816. certiorari 
denied New York Cent B Go v. 
Cooley, 66 set 699, 297 US 721, 
80 LEd 1006—Norfolk & W By 
Co y. Fraley. CC.A.Ohlo, 69 F2d 
776. 

Ala—^Louisville & N. B Co v Hall, 
186 So 466, 228 Ala. 388, certiorari 
denied 62 SCt 87. 284 US 661, 76 
LEd 660—^Mobile & O B. Go v. 
Hedgecoth, 110 So 44, 216 Ala. 291 

Azk—^American Refrigerator Transit 
Co y. Stroope, 88 S.W.2d 840, 191 
Ark, 956—^Barnes v. Hope Basket 
Co, 66 S.W.2d 1014. 186 Ark 942— 
Newark Gravel Co v. Barber, 18 
SW2d 831, 179 Ark 799. 

Cal—Gray v. Southern Pao Co, 146 
P2d 661, 63 Cal 2d 682—Foze v. 
Southern Pac Co, 9 P2d 514, 121 
CalApp 638. 

Oa—Gainesville Midland R Go. y 
Floyd, 40 SE2d 184, 74 GaApp 

675. 

lU—Walalte v. Chicago, R. I & P 
Ry. Co. 28 NE 2d 149. 806 BLApp 
6, reversed on other flrrounds 83 N 
E2d 119, 376 IlL 69—Carpenter v 
Grand Trunk W R. Co, 263 111 
App 462. 

Mass—Cunningham v. Boston & M. 
B B, 34 NE2d 697, 809 Mass 215, 
certiorari denied Boston & M B 
R. y. Cunningham, 62 S Ct 186, 814 
US 682, 86 LEd 646. 

Mo—^McCurry v Thompson, 181 S 
W2d 629, 862 Mo 1199—Godsy y 
Thompson, 179 SW2d 44, 362 Mo 
681, certiorari denied 65 SCt. 48, 
828 US. 719, 89 LEd 678—Mrasek 
V Terminal B Ass'n of St Louis, 
111 SW2d 26. 341 Mo 1064, cer- 
tiorcui denied Terminal B Ass'n of 
St, Louis y Mraxek, 68 SCI. 760, 
808 U.S 656, 82 LEd 1116—Mc- 
Natt y. Wabash Ry Co, 108 SW 
2d 88, 841 Mo. 616—Baker v Chi¬ 
cago, B. ft Q B Co. 39 SW 2d 
686, 827 Mo 986—Bequette y Na¬ 
tional Lead Co, App., 81 SW2d 

676. 

N.J.—Steinert v Pennsylvania B 
Go., 168 A. 688, 107 N J.Law 505 

N.M—Tillian v. Atchison, T ft S 
F. Ry. Co, 66 P 2d 84, 40 N M 80 

N.C—Ford y. Atlantic Coast Line B. 
Co., 182 SE 717, 209 NC 108. 

Okl —^MiBBOuri-HansaB-Texas R Co. 
y Heiron, 66 P2d 96, 176 Okl 162 

Tenn.—Southern Ry. Co. v. Woods, 


86 S.W.2d 908, 19 Tenn App 814— 
Mitchell y Southern By Co, 12 
Tenn App. 623 

Tez—^Missouri, E ft T. By. Co. of 
Texas V Biddle, CivApp, 277 S W 
164 

89 C J p 1122 note 84. 

Failure to give wandng or Blgnsl 
Evidence has been held sufficient 
to carry to the jury the question 
whether the mjuries prozimately re¬ 
sulted from failure to give a warn¬ 
ing or signal as to the movement 
of a oar or locomotive where. 

(1) Servant was injured while in¬ 
specting train —^Pitcaim v. Landis, 
CCAInd, 82 F 2d 678—89 C J. P 
1122 note 84 [aj (7) 

(2) Servant was caught between 
cars 

U S —^Midland Valley R. Co v Brad¬ 
ley. CCAOkl. 37 F2d 666. 

Ill—Sevier v Thomson, 41 NE2d 
210, 814 111 App. 882, certiorari de¬ 
nied Thomson v Sevier, 63 S.Ct 
442, 317 US 698. 87 LEd 568 

(3) Servant was injured in other 
ways 

US^hicago, M, St P. ft P B Co 

V Kane, CCA.Mont, 83 F.2d 866, 
certiorari denied 60 S Ct 87, 280 
U S 688, 74 L Ed 637 

Ark —Ozan Graysonia Lumber Co 

V Ward, 66 SW.3d 1074, 188 Ark 
657 

Ind—^New York Cent. R Co v. Ver- 
pleatse, 60 NE2d 784. 116 Ind 
App. 1. 

Mich—Musgrove v Hanistique ft L 
S By., 244 NW 132, 259 Mich 
469, certiorari denied Manislique 
ft L S B Co V Musgrove, 63 S 
Ct 818, 387 U S 669, 77 L Ed 677 
Mo —Freeman y Terminal B Ass'n 
of St Louis, 107 S.W2d 36, 841 
Mo 288 

39 C J p 1122 note 84 [a] 

Other partloular methods, soles, or 
Olden 

EiVidence has been held sufficient 
to go to the jury on the question 
whether injuries prozimately result¬ 
ed Arom 

(1) Backing at ezcessive speed — 
McDaniel y Chicago, B I. ft P By. 
Co. 92 S.W 2d 118, 888 Mo. 481 

(2) Departure fSom custom re¬ 
specting lights on moving cars — 
Delaware, L ft W B Co v Berry, 
GCANJ., 48 F2d 1062, certiorari 
denied 62 S Ct 7, 284 U S 617, 76 L 
Ed 627. 

(8) Driving motor car into open 
switch—Jenkins v Wabash By Co, 
107 SW3d 204, 232 Mo App 438, cer¬ 
tiorari denied Wabash B Co v Jenk¬ 
ins, 68 S CL 189, 802 U S 787, 82 L. 
Ed 670. 

(4) Employee's being startled by 
whistle—^Panhandle & 8 F By Co 
v, Ocan, TezGivApp, 271 SW 206 

162 


(6) Excessive speed 
U S —^Terminal B Ass'n of St Louis 
y Schorb, CCAMo, 161 F2d 361. 
certiorari denied 66 S Ct 470, 826 
U S 786, 90 L Ed. 477 
Mo —Cantley v Missouri-Kansas- 
Tezaa R Co, 188 SW2d 123, 868 
Mo 606—Copeland v Terminal R 
Ass'n of St Louis, 182 S W 2d 600, 
363 Mo 483, certiorari denied 66 S 
Ct 654, 823 US 799, 89 LEd 637 
—Eidd y Chicago, R I ft P. B> 
Co, 274 SW 1079, 810 Mo 1, cer¬ 
tiorari denied Chicago, B I ft P 
Ry. Co y Kidd, 46 S Ct 119, 269 
US 582, 70 LEd 424 
89 CJ p 1123 note 84 [b] (2), (8) 

(6) Method of moving pilmg — 
Spencer v Quincy, O. ft K. C. R. Co, 
297 SW. 868, 817 Mo 492. 

(7) Moving without signal — 
Murphy y Lehigh Valley B Co, C C 
ANY, 158 F2d 481—Underwood v 
Louisville ft N R Co . C C A.I11, 131 
F3d 806, certiorari denied 63 SCt 
569. 818 US. 760. 87 LEd. 1138—89 C 
J p 1122 note 84 [b] (9). 

(8) Negligence m backing—^Lou¬ 
isiana By ft Nav Co y. McGlory, G. 
C A La, 20 F 2d 546, certiorari denied 
48 set 157, 876 US 570, 72 L Ed 
482 

(9) Negligence In causing train to 
jerk 

US—^Fitzgerald ▼ Pennsylvania R 
Co, CCANY., 164 F 2d 323—Noi- 
folk ft W. Ry Co V Fraley, CCA. 
Ohio, 69 F 2d 776—Slocum v. Erie 
R Co, CCANY, 47 F2d 216 
Ga.—^Western & A. R Co v Gardner, 
40 SE2d 678, 74 GaApp 676 
Ky—Cincinnati, N O & T P Ry 
Co. y. Jacobs, 294 SW. 1050, 220 
Ky 217 

Miss—St Louis ft S. F By Co v. 

Bridges, 125 So 423, 156 Mias 206 
N C —McGraw v Southern Ry Co, 
184 SE 81, 209 NG 432, certiorari 
denied Southern By. Co. v. Mc¬ 
Graw. 67 set 117, 299 US 691. 
81 LEd 486 

Okl —St Louis-Sam Francisco By 
Co y. Stuart. 47 P 2d 177, 173 Okl 
221 . 

(10) Negligence in ordering labors 
er to carry heavy load—^Leonidas v 
Great Northeni By Co, 72 P 2d 1007, 
105 Mont 302, affirmed 59 S.Gt 61. 
305 US 1, 83 LEd. 8 

(11) Negligence of conductor In 
switching movement 

N Y —^Healy y Erie R. Co, 180 N.B 
888, 259 NY. 40, certiorari denied 
Ene B Co v. Healy, 68 SCt. 81, 
287 U a 628, 77 L Ed 645 
Vow—Froman y Chesapeake & O Ry 
Co, 138 SE. 668. 148 Va 148 

(12) Pushmg a string of cars.— 
Griswold y. Gardner, aCA.111, 166 
F2d 188, certiorari denied Gardner 
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mately caused the injuries complained of, or the evi¬ 
dence is without substantial conflict and only one 
reasonable conclusion can be drawn therefrom, the 
question presented is one of law for the court to 
determine and should not be submitted to the jury.^ 

g. Waining and Instructiiig Servant 

Where no causal relation Is shown between an In¬ 
jury to a servant and the employer’s failure to warn 
and instruct, the question should not be submitted to 
the jury; but where there is evidence cf such causal 
relation the question becomes one for the Jury. 

Where no causal relation is shown between an 
accident involving injury to a servant and the em¬ 
ployer’s failure to warn and mstruct, the question 


should not be submitted to the jury;® but where 
there is evidence of such causal relation the ques¬ 
tion becomes one for the jury ® 

h. Luraffideut Force for Work 

Whether an employee’s injury proximately resulted 
from the master's failure to furnish a sufficient force for 
the work undertaken is ordinarily a question for the 
jury to determine unless there Is no evidence of the 
causal relation. 

Whether an employee’s injury proximately re¬ 
sulted from the master’s failure to furnish sufficient 
force for the work undertaken ordinarily is a ques¬ 
tion for the jury to determine.^ This is so where 
there is evidence of good health prior to perform- 


V. Griswold, 67 S Ct 74, 829 U S 725, 
91 LiSd 628. 

(13) Shunting cars.—^Pratt v Lou¬ 
isiana & A Ry. Co, CCALa., 185 F 
2d 692—89 C-J. P 1122 note 84 [b] 
(11). (17). 

(14) Sudden atop or Blowing down 
Me —^RichardB v Maine Gent R Co , 

133 A 911, 125 Me 347. 

Mo—Good V. MiBSOun-KansaB-Texas 
R Go. 97 SW 2d 612, 339 Mo 330. 
certiorari denied MisBOuri-Kansas- 
Texaa R Co. v Good, 57 S Ct 231, 
299 US 605, 81 LRd 446. 

Utah —-Ward v Denver & R G W R. 
Co, 86 P 2d 887. 96 Utah 664 

(15) Switching with one braJca- 
man—Murphy v Lehigh Valley R 
Co, CCAN.Y., 158 F2d 481 

(16) Use of wrecker of insufficient 
capacity—^Atlantic Coast Line R Co 
V Simms, CCA Fla, 167 F2d 874 

(17) Other methods, rules, or or¬ 
ders. 

US—Underwood v. Louisville & N. 
R Co, CCAIll. 181 F2d 806, cer¬ 
tiorari demed 68 S Ct 669, 318 U 
S 760. 87 L Fd 1133—Kulp v Chi¬ 
cago, St. P., M & O. Ry. Co. C C A 
Minn, 88 F2d 466. certioian de¬ 
nied Chicago, St P. M. & O R 
Co V. Kulp. 57 set 930. 801 US 
700, 81 L Fd 1366—Femald v 

Soston & M. R. R.. C C A7., 62 
F2d 782. 

Ark—^Missouri A K A R Co v 
Robinson, 66 S.W.2d 646. 188 Aik 
834. 

Ky—^McDonald v. Louisville A N. R. 

Co, 24 SW2d 685, 232 Ky 734. 
Ho.—Smith V Thompson, 161 S W 
2d 232, 849 Mo 896—^Finley v St 
Louis-San Francisco Ry. Co, 160 
S W 2d 785, 849 Mo 830 
Tenn.—Southern Ry. Go v. Woods, 
86 SW2d 903, 19 TennApp. 814 
89 C J p 1122 note 84 [b] 

A US—Atlantic Coast Lme R. Co 
V. Temple, SC, 62 SCt 384, 285 
US. 143, 76 LFd 670—Atlantic 
Coast Line R. Co. ▼. Driggers. S 
C. 49 set 490. 279 US 787, 73 
L Fd. 967—^Brennan v. Baltimore A 


O R Co. CCANY, 116 P2d 6BB. 
certiorari denied 61 SCt 614, 312 
US 686. 86 LFd 1128—Hecimo- 
vich V Winston-Dear Const Co, 
CCAMo. 29 F2d 882 
Ark—^Western Union Telegraph Co 

V Ponder, 128 S W 2d 246. 198 Ark 
207—^Missouri Pae R Co v. Med- 
lock, 89 S W 2d 618, 188 Ark 966. 

Ky—Gatlifl Coal Co v. Broyles* 
Adm’z. 180 SW2d 406, 297 Ky 516 
—U S Fidelity A Guaranty Co v 
Antle. 42 SW2d 1. 240 Ky. 243— 
Louisville AN R Co v. Wingo's 
Adm'x, 281 SW. 170, 218 Ky 836 
Mmn—^Meyers v Minneapolis. St P 
A S S M Ry. Co, 209 NW 892. 
168 Mmn 122 

Miss —Cobb Bros Const Co v 
Campbell, 170 So. 288, 176 Miss 
696 

Mo —Coble V. St. Louis-San Fran¬ 
cisco Ry Co, 88 SW2d 1031 
NH—^Kenney v Boston A Maine R 
R. 38 A 3d 667, 92 NH 496 
NC—^Howell V Atlantic Coast Line 
R Co, 189 SF 764, 211 NC 297. 
Okl—Guthrie v City of Henryetta, 
67 P2d 1166, 177 Okl 122 
Tex—^Tumbow v Panhandle ASF 
Ry Co, CivApp. 127 SW2d 982. 
error refused—Chisos Mining Co 

V Hernandez, CivApp, 96 SW2d 
292, error dismissed 

Wis —Central Wisconsin Trust Co 

V Chicago AN W Ry. Co, 287 N. 
W 699, 232 Wis 636 

89 C J P 1122 note 85 

FartioiilaT matters la operation of 
railroad 

Fvidence has been held insufficient 
to take the case to the Juiy as to 
whether mjunes to a railroad em¬ 
ployee proximately resulted from* 

(1) Action of trammaster in or¬ 
dering plaintilf to jump a rolling car 
and apply brakes—Game v Atlantic 
Coast Line R Co, 80 SF 2d 83, 204 
SC 462 

(2) Backing without proper warn¬ 
ing.—Williamson v Southern Ry 
Co, 191 S F 79, 183 S a 812 

(8) Failure to stop train—^Mullen 
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V. Lowden, 124 SW2d 1162, 844 Mo 
40 

(4) Jerkmg of train 
Ala—Seaboard Air Lme Ry Co v. 

Hackney, 116 So 869, 217 Ala 382 
Mo—^Mullen v Lowden, 124 S.W.2d 
1162, 844 Mo 40. 

(6) Leaving car on track near an¬ 
other track divergmg therefrom.— 
Texas A N O. R Co v. Warden, 78 
SW2d 164, 125 Tex 198. 

(6) Violation of rule designed for 
protection of persona other thaw em¬ 
ployee injured.—^Healey v. New 
York. O A W. R. Co, aCA-NY, 79 
F2d 542 

(7) Other particular matters—De¬ 
troit, G H A M. Ry. Co. v Maldona¬ 
do, CCA Mich, 69 F2d 911—39 CJ 
p 1122 note 86 [bj. 

6. Me—^Robash v Marne Cent. R. 
Co, 108 A 868. 117 Me 668 

A US—^Dudley v Scandrett, CCA 
Wash, 116 F2d 728 
Ark—Harmon v Harrison, 147 S.W. 

2d 784 201 Ark 988. 

Ill—Grosse v. Terminal R Ass'n of 
St Louis, 29 NF.2d 1018, 807 Ill 
App 414 

Kan—^Darbe ▼ Crystal Ice A Fuel 
Ck>, 296 P 706, 132 Kan. 640 
Ky—Southern Mining Go v Saylor, 
96 SW2d 286, 264 Ky 666 
Mass.—Dahlgren v. Coe, 40 N F 2d 6, 
311 Mass 18. 

Mmn—Jenkins v. Jenkins, 19 NW8d 
889, 220 Minn, 216 

Mo —Stuba V American Car A Foun¬ 
dry Co, 270 S W. 146. 

NJ—Chojinski v New York Cent. 

R Co, 161 A. 122, 8 N J Misc 576 
Pa—DeLellis v. Pittsburgh A Lake 
Fne R Co., 89 A 2d 688, 860 Pa. 
486 

SC—^Pjnier v. Standard Oil Co. of 
New Jersey, l6l SF. 604, 168 SC. 
302 

Va—Atlantic Coast Line R Co. v. 
Wheeler, 182 SF 617, 147 Va. L 
affirmed 186 SF 670, 147 Va 1. 

39 C J. P 1128 note 88. 

7. US—^Murphy v Lehigh Valley 
R. Co., CGAN.Y., 168 F 2d 481 



§ 533 


MASTER AND SERVANT 


57 C.J.S 


ing a task with insufficient help and of suffering 
or ailments immediately or shortly thereafter ® 
Where, however, there is no evidence of the causal 
connection between the injury and the master's fail¬ 
ure to furnish sufficient help, the question is one of 
law for the court to determine ® 

L Goncnirent Negligence of Employer and 
Third Person 

Whether a servant’s Injuries were caused by the 
concurrent negligence of his employer and a third per¬ 
son IS a jury question where there is evidence of the 
causal relation. 

On a contention that the injuries to a servant 
were caused by the concurrent negligence of his 
employer and a third person, whether they were so 
caused is a question for the juiy where there is any 
evidence tending to show the causal connection 
So it is a question for the jury whether the injuries 
were the proximate result alone of the employer’s 
negligenceii or that of the third person.^^ Where, 
however, the evidence does not tend to show that 
the injuries resulted from the negligence of the em- 
ployeri3 or of the third person,!^ then the question 
should not be submitted to the jury. 

§ 534. —— Negligence on Part of Master 
a. In general 


b Constitutional and statutory provi¬ 
sions 

c Care of inexperienced or youthful 
servant 

d. Mledical attention 
e Customary methods and appliances 

f. Tools, machinery, appliances, or plac¬ 

es for work 

g. Latent or obvious dangers 

h Knowledge by master of defect or 
danger 

i ^Methods of work 
j Rules 
k Orders 

1. Warning and instructing servant 
a. In (General 

The question of the master’e negligence It ordinar'iy 
M question of fact for the Jury or is one for the court 
where the case is tried without a jury; but whether 
or not there Is any avidenca tending to show negligence 
on the part of the master is a question for the court, 
and the case should not be submitted to the Jury where 
the evidence does not tend to sustain the negligence 
alleged or where only one inference can reasonably be 
drawn from the evidence. 

The question of the master’s negligence is ordi¬ 
narily a question of fact for the jury.^S or is one 
for the court to determine as a question of fact on 


Mibb —JefCerBon v. Denlnnaiin Lum¬ 
ber Go, 148 So 287, 167 Mies 246 

Mo.—^Duvall V. Brooklyn Cooperage 
Go. App, 276 SW. 686 

M C —Clinard y Clmard Blectnc Co. 
186 SB. 1. 192 NC 736 

89 C J p 1172 note 90. 

& Mont —^Boyd v Great Northern 
By. Co. 274 F 293, 84 Mont 84 

8l Ya—Norfolk & F Belt Line B 
Co ▼. White, 129 S B 339, 143 Ya 
876 

Ul Ans-^Yerde Tunnel A Smelter 
B Co y. Stevenaao. 196 P 164, 
22 Anx 188 

88 CJ p 1123 note 89. 

Negligence of fellow servant as 

question of fact aee infra I 636 

IL Ind—^Moss Tie Co v Hite, 128 
N B 762, 190 Ind 198 

89 G J. p 1123 note 90. 

IS. US—^Burris v. American Chicle 
Go, DGNT, 88 FSupp 104, af¬ 
firmed, CCA, 120 F2d 218 

89 C J. P 1123 note 91. 

18. AriZ—^Yerde Tunnel & Smelter 
B Co V Stevenson, 196 F 164, 22 
Ariz 188 

Muss—Ozen v Sperler, 117 So 117, 
160 Miss 458 

1<L Anz^Oreen v, Jemnings, 222 P 
1039, 26 Ariz, 182—^Yerde Tunnel A 
Smelter R Co v Stevenson, 196 P 
164, 22 Anz. 188. 


15 US.—New York, a & St L. R 
Co V Boulden, CCA Ind, 63 F 2d 
917, certiorari demed 23 SCt 766, 
389 US 768. 77 LBd 1498—King 
Cotton Mills V. Wilson, C C A N C, 
61 F2d 1004—United S S Co v 
Barber, C C A.Ohio, 4 F 2d 625 
Ala—^Pound v Gauldmg, 187 So 468. 
237 Ala 887—Louievllle & N. R 
Co V Parker, 188 So 281, 223 Ala 
626, certiorari dismiesed 68 S.Ct 
94, 287 U S 669, 77 L Ed 601. 

Ark—^Missouri Pac B Co v. Mc- 
Kamev. 171 SW2d 932, 205 Ark 
907—^Mosley v Raines, 37 S W 2d 
78, 188 Aik 569—^Hice A Holiman 
v Hendersoo, 85 SW2d 1016, 188 
Ark 366 

Cal—Still V. San Francisco & N W 
By Co, 98 P 672, 154 Cal 559, 20 
LBJI.NS, 322. 129 Am S R 177 
Colo —^Denver & S L By Co v 
Mullen, 279 P 49, 86 Colo 169 
Ga—^Howard v Georgia Power Co, 
176 SB 69, 49 GaApp 420—Cope¬ 
land V McBlroy, 176 SB 67, 49 
GaApp 490 

Ill—^Werner v Illinois Cent R Co, 
88 NB3d 121, 300 Ill App 292, re¬ 
versed on other grounds 42 NB2d 
83, 879 Ill 669—Beck y Baltimore 
& O R Co, 244 lUApp 441 
Ky—^Billiter & Shurtleff Coal Co v. 

Luster. 190 SW2d 683, 801 Ky 17 
Me—Sylvia v. Btscovitz, 189 A 419, 
136 Me 80 


Mass —^Dahlgren v. Coe, 40 N B 2d 6. 
311 Mue 18 

Mich—Olchefsky v Mercier, Bryant, 
Larkina Brick Co. 215 NW 317, 
240 Mich 636—^Thiel v Yerschooi, 
209 NW 68. 286 Mich 373 

Mmn—^Narjes v. Litzau, 7 NW2d 
812, 214 Minn 21 

Miss—^Hercules Powder Co v Wil¬ 
liamson, 110 So 244, 145 Miss 172 

Mo—Smith V. Harbison-Walker Re¬ 
fractories Co., 100 SW2d 909, 340 
Mo 889—Kelso v W A. Ross 
Const Co, 86 SW3d 627, 237 Mo 
202—^Pharea v Century Blectnc 
Co, 82 SW2d 91. 836 Mo 961— 
Pevesdorf v Union Electric Light 
A Power Co, 64 SW2d 989, 823 
Mo 1166—^Martin v. St Louis-San 
Francisco By Co, 46 SW2d 149, 
829 Mo 729, certiorari denied St 
Louis-San Francisco By Go v. 
Martin, 62 SCt 644, 286 US 562, 
76 LBd 1294—^Kitchen v Schluet- 
er Mfg Co, 20 S.W 2d 676, 828 Mo 
1179—Compton v Louis Rich 
Const Co.. 287 SW. 474, 816 Mo 
1068—Funk V Fulton Iron Works 
Co, 277 SW 666, 811 Mo 77— 
Hensley v Dorr, App, 208 SW2d 
658—^Faubion v B:ansas City Fub- 
lio Service Co, App.. 23 S W 8d 897 
—Todd V American By Express 
Co, 271 SW 880, 219 Mo App 406 
—Goode V Central Coal A Coke 
Co, 166 S W. 844, 179 Mo App. 807. 
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a consideration of the weight and sufficiency of the 
evidence where the case is tried without a jury^® 
The question whether or not there is any evidence 
tending to show negligence on the part of the mas¬ 
ter, however, is one for the court and the case 
should not be submitted to the jury where the evi¬ 
dence does not tend to sustain the negligence al¬ 
leged,or where the facts are undisputed,al¬ 


though it has been held that, even if there is no con¬ 
flict on any material issue, whether the employer’s 
negligence is to be inferred from the evidence is a 
question of fact for the jury, and not of law for the 
court, unless the evidence admits of no rational in¬ 
ference of negligence 2 ® Where onl> one infer¬ 
ence can reasonably be drawn from the evidence, 
the question as to the master's negligence is one of 


Hont —dhancellor v. Hmea Motoi 
Supply Co. 69 P'2d 764, 104 Mont 
603 

N H —^Hussey y. Boston & M R R, 
133 A 9, 82 NH 236—Tullffren v 
Amoskeasr Mfgr Co, 133 A 4, 82 
268, 46 ALR 380 

KJ—Cowdrick v Pennsylvania R 
Co, 39 A 2d 98, 132 NJLaw 131, 
certiorari denied 66 SCt 566, 328 
ns 799, 89 LiEd 637 
N Y —Sadowski y Long Island R 
Co. 66 NB2d 497, 292 NY 448— 
Lovell y Haas, 27 N Y S 2d 886, 
262 App Div 49 

K C —Rogers v American Tobacco 
Co, 178 SB 94, 207 NC 865— 
Smith y Raleigh Granite Co, 162 
SB 781, 202 NC 306—Lewis v 
Babcock Lumber & Land Co, 161 
SB 97. 198 NC 816 
Ohio—McRee v New Idea, App, 44 
NB2d 697 

Okl—Tidal Oil Co y Forcum, 116 P 
2d 672, 189 Okl 268—Cook y. Hunt. 
63 P2d 698, 178 Okl 477 
Or —Beckman y Doembecher Mfg 
Co, 69 P 2d 688, 164 Or 408 
S C —'Whlsenhunt v Atlantic Coast 
Line R Co, 10 S B 2d 305, 196 S C 
218—^Brazeale y Piedmont Mfg 
Co, 193 SB 89, 181 SC 471—Cai^ 
ter y A C Tuxbury Lumber Co, 
174 SB 764, 173 S C 68 
Tenn—Jones v Noel, App, 204 S.W 
2d 886—^Morgan Lumber Co v 
James, 14 Tenn App 806 
Tex—Texas & N O R Co v Stur¬ 
geon, Civ App, 177 SW2d 340, re¬ 
versed on other grounds 177 S W 
2d' 264, 142 Tex 222—Galveston, H 
& S A Ry Co y Brewer, Civ 
App , 4 S W 2d 820, error refused— 
Missouri, O & G. Ry Go v Bor¬ 
ing, Civ App, 166 SW 76, error 
refused 

Utah—^Eaumans v White Star Gas 
& on Co, 63 P 8d 231, 92 Utah 24 
Wash—^Buss v Wachsmith, 70 P2d 
417, 190 Wash 673, adhered to 74 
P 2d 999, 193 Wash 600—Stubbs v 
Baker, 273 P 782, 160 Wash 614. 

89 C J p 1066 note 28, p 1087 note 22, 
p 1124 note 99 

BfTaot of testdmony 
In action against railroad and co¬ 
employee, the effect of coemployee's 
testimony as to his negligence was 
for jury, although uncontradicted — 
Missouri Pao R Co v Hampton, 
112 8.W.2d 428, 196 Ark 886. 


Byidanoe held to make moor’s nag- 
liganoe question, for jury 
Ark—Wisconsin & Arkansas Lumber 
Co V Hall, 280 SW 363, 170 Ark 
676 

Mo—^Nelson v. Heine Boiler Co, 20 
SW2d 906, 328 Mo 826 
NY—^Eraushofer v Miller, 262 N 
Y S 294, 237 App Div 618, reargu¬ 
ment denied 262 NYS 939, 238 
App Div 826 

Tex—Gulf, C & S F Ry Co v 
Young, Civ App., 284 SW 664 
Duty of master 

(1) Where the standard of the 
master's duty is not fixed, but vari¬ 
able with the circumstances and in¬ 
capable of being determined as a 
matter of law, the question whether 
such duty has been complied with 
must, if authorized by the evidence, 
be submitted to the Jury—Stephan 
V Apartment Hotels, 77 P 2d 539, 182 
Okl 274—^Interstate Compress Co v 
Arthur, 166 P 861, 63 Okl 212 

(2) But, where employee’s evi¬ 
dence shows that employer’s stand¬ 
ard of duty toward employee Is fixed 
by law, custom, or usage, and that 
such duty has been performed, a de¬ 
murrer to evidence may properly be 
sustained —Stephan v Apartment 
Hotels, supra. 

(8) Where the standard of the 
master's duty Is fixed and the same 
under all circumstances, its omission 
Is negligence as a matter of law — 
Interstate Compress Co v Arthur, 
supra 

(4) Other decisions with respect to 
duty of master see 89 CJ. p 1124 
note 99 [d] 

Wash—Jim v Chicago, M & St 
P R Co, 160 P 296. 98 Wash 179 
17. U S —^Bekenrode v. Pennsyl¬ 

vania R. Co, DC Pa., 71 FSupp. 
764 

Okl—Stephan y Apartment Hotels, 
77 P 2d 689, 182 Okl. 274. 

89 C J p 1128 note 94. 

Dae oars 

Motion for peremptory instruc¬ 
tions based on failure of evidence to 
sustain verdict for servant against 
master raised question as to wheth¬ 
er master exercised due care — 
Thomson y Pennsylvania R Co, C 
C A Ohio, 88 F2d 148 
la us—Eansas City Southern Ry 
Co V Jones, Tex, 48 S.Ct 308, 276 
IT B 808, 72 L Bd. 688—Ristucci v 
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Norfolk & W Hy Co, CCAOkio, 
60 F2d 28—^Bekenrode v Pennsyl- 
vama R Co, DC Pa., 71 FSupp 
764. 

Ark—^National Refining Co v Wrev- 
ford, 74 SW2d 633, 189 Ark 578 
Ey—Brooks v. Arnett, 69 SW2d 
1029, 253 Ey 491—Codell Const 
Co. y White, 66 SW2d 690, 251 
Ey 674—Hollifleld's Adm'x v Lou¬ 
isville & N R Co , 16 S W 2d 472, 
229 Ey 16 

Mass—Shipp y. Boston ft M R R, 
186 NB 663. 288 Mass 266 
Miss—^Harvey v Smith. 198 So. 739, 
190 Miss 130—^Mobile ft O R Co 
y Clay, 125 So 819, 156 Miss 463, 
certiorari denied Clay y Mobile ft 
O R Co, 61 S Ct 24, 282 U S 844, 
76 LBd 749 

Mo—^Williams y Terminal R Ass'n 
of St Louis, 98 S W2d 651, 889 Mo 
694, certiorari denied 67 SCt 611* 
800 US 669, 81 LBd 876 
Neb—Bntton v Samuelson, 28 NW 
3d 267, 147 Neb 818—Diller v Chi¬ 
cago, B ft Q R Co, 229 NW 888, 
119 Neb 494—Phillips v Chicago, 
B ft Q R. Co, 227 NW 981, 119 
Neb 182 

NH—Eenney v Boston ft Maine R 
R, 33 A 2d 667, 92 NH 495. 

NC—Banks v Maxwell, 171 SB. 
70, 205 NC 283 

Okl —^Barl y Oklahoma Cily-Ada^ 
Atoka Ry Co, 101 P 2d 249, 187 
Okl 100—^Eill V Summitt Dillllng 
Co, 5 P2d 846, ld3 OkL 197— 
Woodruff y. Phillips, 280 P. 449, 
188 Okl 77 

Pa.—ElUfeather y. Pollock, Com PI, 
68 MontgCo 419 

Tex —^Magnolia Petroleum Co v 
Booth, GivApp, 106 BW2d 866, 
error refused 

Wash —^McGinnis y. Globe-Umon 
Mfg Co, 60 P2d 900, 184 Wash. 
260 

39 CJ p 1124 note 96 

moompetent woxkmma 
Verdict was held properly directed 
for employer on issue of employment 
of mentally incompetent workman — 
Sowers v Virginian Ry. Co, 183 S, 
B 826, 101 W.Va. 6&2 

19. Neb —^Brown v Swift ft Co, 186 
NW 726, 91 Neb. 682 

sa us—Cincinnati, N O. ft T. P 
R Co V. Davis, aCA.Tenn., 298 
F. 481. 
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law-*^ The question of the employer's liability 
should not be submitted to the jury where the only 
evidence of negligence is as to admissions made by 
him with respect to his negligence,^^ and donations 
and promises of future assistance by him ^3 

The question of willful and wanton negligence is 
one for the jury where the evidence tends to show 
it24 

b. Oonstltutional and Statutory Provisions 

Where constitutional or statutory provisions express¬ 
ly provide for the submission to the Jury of the ques¬ 
tion of the employer's negligence, the queetion must be 
submitted if there is any competent evidence of negli¬ 
gence; and in an action brought under an employers' 
liability act or other statute relating to the safety of 
employees, the question of the employer's negligence is 
ordinarily one for the Jury. 

Where constitutional or statutory provisions ex¬ 
pressly provide for the submission to the jury of the 
question of the employer’s negligence, the question 
must be submitted if there is any competent evidence 


tending to show the negligence of the master,26 
but, in the absence of such evidence, the court ma> 
direct a verdict 26 In an action brought under one 
of the various employers' liability acts or other 
statutes relating to the safety of employees, to re¬ 
cover for injuries to a servant, the question of the 
employer’s negligence is ordinarily one for the ju¬ 
ry,27 as IS the question whether the emplojTnent 
was a dangerous one within the terms of the stat¬ 
ute 28 Whether there is any evidence of the mas¬ 
ter’s negligence is a question for the court,26 and, 
where the evidence shows the applicability of a fac¬ 
tory act, that question should not be submitted to 
the jury,86 

Where there is a conflict in the evidence, an em¬ 
ployer is entitled to have the question of his negli¬ 
gence submitted to the jury notwithstandmg a ^tu- 
tory presumption arising from the injury.2i In or¬ 
der to warrant submission of the issue of negligence 
under the Federal Employer’s Liability Act, there 


81. Ky—^Liouiaville & N R Co v 
Witiffo’a Adrn'x. 281 SW. 170, 218 
Ey. 386 

Okl.—Stephan v Apartment Hotel a, 
77 P 2d 689, 182 Okl 274 

89 C J p 1124 note 96 

82. Minn—Binewica v HaaUn, 116 
NW. 271, 103 Minn 297, 16 L.RA. 
KS., 1096, 14 AnnCaa 285. 

88. Minn —Binewlcx v Haalin, au- 
pra. 

N.T—Ainsworth v. New York Gent. 
& H. R R. Co.. 185 N.Y S 474, 161 
App Div 882, 

84. SC—^Muckenfuaa ▼. Atlantic 
Coast Line R. Go, 78 SB. 610. 88 
SC 263 

89 CJ p 1126 note 2. 

85. ND—^Peterson v. Farffo-Moor- 
head St. R. Co. 164 NW 42, 87 
ND 440 

39 C J p 1126 note 11 

86. Neb.—Disher v Chicaffo, R I & 
P R Co, 140 NW 186, 93 Neh 
224 

Okl—^Phoenix Printing Co. v Dur¬ 
ham, 123 P 708, 82 Okl. 676, 88 L 
RA.NS, 1191. 

87. US —^EUis V. Union Pac R Co, 
Neb, 67 set 698, 829 US 649, 
91 L.Bd 672—Tennant v Peona & 
P U Ry Co, Ill. 64 set 409, 
821 U S 29, 88 L Bd 620, rehear¬ 
ing: denied 64 SCt 610, 821 US. 
803. 88 LBd. 1089—TiUer v At¬ 
lantic Coast Line R Co, Va, 68 S 
Ct 444, 318 US 64, 87 LBd 610. 
148 ALR 967—^Buchanan v Chi¬ 
cago & N W Ry Co, C G A.I11, 
159 F.2d 576—^Edwards v Balti¬ 
more & O R Co. CCAIU, 131 F 
8d 366—^Dudley ▼ Scandiett, CC 
A-Wash., 116 F2d 728—Northern 


Pae R Co V Berven, CCA Wash. 
78 F.2d 687 

Ark—^Missouri Pac R Co. ▼ Remel, 
48 8W.2d 648. 186 Ark. 698. cer¬ 
tiorari denied 63 SCt 85, 287 U 
S 684. 77 LBd 660 
Cal—Gray v Southern Pae Co, 146 
P2d 661. 28 Cal 2d 632—Newkirk 

V Los Angeles Junction Ry Co, 
181 P.2d 686, 21 Cal 2d 808—Bobo 

V Northweatem Pac R Co, 19 P 
2d 10, 129 CalA.pp 273, reversed on 
other grounds 64 SCt 268, 290 US 
499, 78 LBd. 462 

Mass—^Rollins v Boston & M. R R, 
74 NB2d 664 

Minn—Jacobson v Chicago & N W 
Ry. Co, 22 NW2d 466, 221 Minn 
454 

N Y.—^Mnich v American Radiator 
Co, 6'7 NYS2d 738, 269 AppDiv 
938, appeal denied 64 NB2d 658, 
296 NT 636, affirmed 68 NB2d 
608, 396 NT 586 

N C —Southwell v Atlantic Coast 
Line R Go, 131 SB 670. 191 NC 
158, reversed on other grounds 48 
set 26. 276 US 64, 72 LBd 167 
Pa—^Blair v Baltimore & O R Co, 
87 A 2d 786, 849 Pa 436, reversed 
on other grounds 6>5 SCt. 646, 823 
U S 600, 89 L Bd 490 
89 C J p 1126 note 6 
Bmployment of minora in violation 
of statute see inffa subdivision ci 
of this section 

Statutes lequiring guards for dan¬ 
gerous places see infxa subdivision 
f (6) of this section 

Authority of oonrt xestxloted 
In actions under Federal Bmploy- 
era* Liability Act, authority of trial 
courts, by direction of a verdict, to 
withdraw from consideration of Jury 
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matter bearing on question of de¬ 
fendant's negligence Is very restrict¬ 
ed—Keith V. Wheeling & L. B. Ry 
Co, aCAOhlo, 160 F8d 664. 
Bestatemeat of prior law 
Provision of state employers* lia¬ 
bility act that all questions of neg^ 
ligence shall be question of fact 
for jury is a restatement of the law 
m relation to trials by jury as it ex¬ 
isted prior to the enactment of the 
act—Lang v. U S Reduction Go, 
CCAInd, no F2d 441 
Bvldtuoe haU io raise jury queatloa 
as to: 

(1) Violation of federal safety ap¬ 
pliance acts—Stottle v Chicago, R. 
I & P Ry Co, 18 SW 2d 483, 881 
Mo 1190, certiorari denied Chicago, 
R. I. & P Ry Co Y Stottle, 60 S 
Ct 88, 880 U S. 689, 74 L Bd. 688 

(2) Whether employer violated 
statutes requiring laundry toilets to 
be in proper condition—Christophei^ 
son V Custom Laundry Co, 229 N.W 
186, 179 Minn 826 

28. Or —Fitzgerald v Oregon-Wash- 
ington R & Nav. Co, 16 P2d 27, 
141 Or 1—^Freeman v Wentworth 
& Irwin, 7 P8d 796, 139 Or 1— 
Jodoin V Luokenbach S S Go, 268 
P 61, 125 Or 634. 

89 C J p 1126 note 6 
89, Qa—Thompson v Marsh Cy¬ 
press Go, 78 SB 862, 10 Ga.App 
808 

NH—Spilene v Salmon Falls Mfg 
Co, 108 A. 808 79 NH 326 

30. Ill—Peterson v. Sahlin Co, 188 
HLApp 688 

31. Ark—St. Louis, I. M & S R 
Co V Ingram, 176 SW. 692, 118 
Ark 877. 
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must be some substantial proof of negligence,** 
and a verdict may properly be directed for defend¬ 
ant if plaintiff fails to present such evidence** or 
to make out a prima facie case,*^ and a mere scin¬ 
tilla of evidence,** or evidence leaving the matter m 
the realm of speculation and conjectuie,*® is in¬ 
sufficient to take the case to the jury on the ques¬ 
tion of defendant’s negligence The question 
whether the violation by a master of a city ordi¬ 
nance enacted for protection of persons and prop¬ 
erty from injury may be such proof of negligence 
as will support an action by an injured servant 
against the master is for the j'ury.*7 Under a stat¬ 
ute providing that a motion to direct a verdict shall 
be denied where the adverse party obj'ects thereto, 
the court cannot hold that the employer was negli¬ 
gent as a matter of law, but the issue must be sub¬ 
mitted to the jury.** 

c. Care of Inexperienced or Yonthful Servant 

Negligence of the muter with respect to the pro¬ 
tection of inexperienced or youthful servants against in¬ 
jury or in employing a minor servant in violation of 
statute IS a question for the jury, unless the facts are 
not In dispute. 


The question whether or not defendant has exer¬ 
cised due care to protect an inexpenenced or 
youthful servant against injury is one of fact for 
the j’ury,** unless there is no evidence on which to 
base a verdict ** 

The negligence of a master in employing a minor 
servant m violation of the terms of a statute is or¬ 
dinarily a question for the jury;*i but, where the 
facts are not in dispute, the question is one for the 
courts 

d. Medical Attention 

Negligence of the employer In securing or failing to 
secure medical attention for an injured servant, and 
negligence of a doctor furnished by the employer, are 
questions for the jury where the evidence tends to show 
negligence of the master. 

The question whether an employer was negligent 
in securing medical attention for an inj'ured serv¬ 
ant,** or whether the master failed to employ a 
competent physician,** is a question for the jury 
where the evidence tends to show negligence of the 
master in regard thereto. The duty of a doctor 
employed by a company for its employees, as to at- 


aa. Okl —Wright v Atch son, T & 
S F Ry Co, 88 P2d 617, 170 Okl 
48—^Fisher v Kansas City, M & O 
Ry Co, 36 P 2d 744, 169 Okl 282 
Tenn—Mitchell v Southern Ry. Co., 
12 TennApp 623 

83. Or —Waller v Northern Pae 
Terminal Co of Or, 166 P2d 488, 
178 Or 274, certiorari denied 67 
set 43, 329 US 742, 91 LSd 640, 
rehearing denied 67 S Ct. 181, 829 
U S 825, 91 L Ed 701 

84. Ill—^Union Bank of Chicago v 
Chicago & N W Ry. Co, 367 lU 
App 554 

Okl—^Fisher v Kaneas City, M & 
O. Ry Co, 86 F.2d 744, 169 Okl 
283 

Vt—^Bailey v Central Vermont Ry, 
28 A 2d 639, 118 Vt 8, reveised on 
other grounds 68 S Ct 1062, 819 
US 3>50, 87 liEd 1444, conformed 
to 86 A 2d 865, 118 Vt 483 
8B. Mo—Weaver v Mobile & O R 
Co, 120 SW2d 1106. 848 Mo 223 
—^Poe V Illinois Cent R Co, 73 S 
W2d 779, 885 Mo. 607 
Neb —^Ellia v Union Pac R Co , 22 
NW.2d 306. 147 Neb. 18. reversed 
on other grounds 67 SCt 698, 829 
U.S. 649, 91 L.Ed 672 
as. Mo —^Poe V Illinois Cent R Co, 
78 SW2d 779, 886 Mo 607. 

Neb—Ellis V. Union Pac R Co , 22 
NW2d 806, 147 Neb 18. reversed 
on other grounds 67 S Ct. 698, 829 
U.S. 649, 91 L. Ed. 672 
Ohio—^Bevan v New York, C & St 
L R Co.. 6 N.E2d 982, 132 Ohio 
St 246, certiorari denied 67 SCt 
924, 801 US. 696, 81 LEd 1851. 


37. Neb—Olson v Nebiaska Tel 
Co, 127 NW 916, 87 Neb 598 
sa Minn—Jones v St Paul. 158 N 
W 616, 130 Minn 260 

89. US—Phllyaw v Arundel Cor¬ 
poration, GCASC, 61 F2d 183 
Ark—^Ashcraft v Jerome Hardwood 
Lumber Co, 292 S W 886, 173 Ark 
185 

Ga—Thompson v Hanes, 132 SE 
250, 35 GaApp 186 
Kan—^Foley v Crawford, 264 P 69, 
125 Kan 252 

Maas—Wilson v Daniels, 163 N.E 
561, 267 Mass 234 

Mich—^La Points v Chevrette, 250 
NW 272, 261 Mich 482—Britton 
V Wabash Ry Co, 208 NW 484, 
230 Mich 628, certiorari denied 
Wabash Ry. Co v Button, 46 S 
Ct 102, 269 U S 576, 70 L Ed 420 
Mo—^Evans v Southern Wheel Co, 
App. 278 SW 749—Buffum v F 
W Woolworth Co, 273 SW 176, 
221 Mo App 846 

NC—^McLaughlin v Black, 1 S E 2d 
180, 216 N C 83—Highflll v Wash¬ 
ington Mills Co, 174 SE 467, 206 
NC 582—Dalton v Btonevllle Cab¬ 
inet Co., 142 SE 480, 195 NC 870 
SC—^Davis V Spartan Mills, 137 S 
E 198, 189 SC 19 
39 C J p 1126 note 16 
SnpervUioiL of father 
Question whether employer per¬ 
mitted deceased to work in coal mine 
only under direct supervision of fa¬ 
ther was for jury on conflicting evi¬ 
dence —^Rex Red Ash Coal Co v 
Barley’s Adm'r, 6 SW2d 724, 224 
Ky. 486. 


40. Ark—^Ft. Smith Rim & Bow Co 

V Baker, 271 SW 945. 168 Ark. 
798 

Ky—Stober v Embry, 47 SW2d 
921, 248 Ky 117 
39 C J p 1127 note 17. 

41. Ill—^Kowalczyk v Swift & Co, 
160 N E 688, 829 Ill 808 

Mo—Walk V St Louis Con Co, 
App, 28 SWdd 391 
89 C J. p 1127 note 18 

Question whether minor was 
lawfally employed In, about, or in 
connection with, processes wherein 
dangerous gases were used or made 
was mixed question of law and fact 
—Miller V American Cyanamid Co, 
CC AN J, 61 F2d 389 

42. SC—^Newsom v F. W Poe 
Mfg Co. 98 SE 142, 111 SC 424 

89 C J p 1127 note 19 

48. SC—Crawford v Davis, 134 S 
E 247, 186 SC 96 
Tex—^Atchison, T & S F. Ry Co 

V Hix, Civ App, 291 S W 281 
89 G J p 1128 note 20. 

Oontrootnal duty 

Question whether employer owed 
employee duty under contract to fur¬ 
nish medical service was held for 
jury—^Busby v. W. M Ritter Lum¬ 
ber Co, 174 SE. 4, 172 SC. 872 

44. NC.—Angel v Ca.roliiia Spruce 
Co, 101 SE 384, 178 NC. Oil- 
Woody V Carolina Spruce Co, 97 
S.E 610, 176 NC. 648. 
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tending a particular servant, depends largely on the 
surrounding circumstances,^5 and the question to be 
left to the jury is whether the physician acted in 
good faith in forming his judgment.*® 

e. Oustomaiy Methods and Appliances 

It la for the jury to determine disputed questions of 
fact as to customary methods and appliances and as 
to whether an employer was negligent in failing to adopt 
customary methods and appliances, but, where the only 
Inference that can reasonably be drawn from the evi¬ 
dence IS that the master conformed to the general usage 
among prudent employers, he may be declared as a mat¬ 
ter of law to have been in the exercise of due care. 

The question whether an appliance or method of 
construction is in general or customary use is a 
question of fact,*^ and the same is true as to the 
question whether a usage exists, and if so, what 
such usage is*® Evidence that an employer has 
used customary methods and appliances, as dis¬ 
cussed supra § 524, is not conclusive of the ques¬ 
tion as to his freedom from negligence, but such 
evidence goes to the jury with other evidence for 
determination of the ultimate fact whether the 
particular appliance or method was reasonably 
safe It is likewise a question for the j‘ury wheth¬ 
er an employer is negligent in failing to adopt cus¬ 
tomary methods and appliances,®® and he will not 
be held negligent as a matter of law for failing to 
do so®i On evidence showing that the employer 
was negligent in failing to furnish certain devices 
for the use of his employees, the case should not be 
withheld from the jury by reason of the fact that 
there is no evidence that such devices were custom¬ 
ary or demanded by good practice Where the 


only inference that can reasonably be drawn from 
the evidence is that the master conformed to the 
general usage among prudent and skillful employ¬ 
ers in well regelated concerns m respect of the 
adoption or use of an appliance, he may be declared, 
as a matter of law, to have been in the exercise of 
due care.®® 

f. Tools, Machinezy, Appliances, or Places for 

Work 

(1) General rule 

(2) Ways and places for work 

(3) Tools and appliances 

(4) Instrumentalities belonging to, or 

provided by, third persons 

(5) Particular places and instrumentali¬ 

ties 

(6) Covering or guardmg dangerous ma¬ 

chinery or places 

(7) Inspection and test 

(8) Repairs 

(1) General Rule 

Negligence on the part of the maater with respect 
to his tools, machinery, appliances, or places for work 
IS a question of fact for the Jury, unless there is no 
evidence tending to show the master's negligence, or 
unless the evidence adduced Is conclusive one way or 
the other. 

Where, in an action by a servant to recover for 
personal inj'unes, there is evidence tending to show 
negligence on the part of the master with respect to 
his tools, machinery, appliances, or places for work, 
the question as to his negligence should be submit¬ 
ted to the jury,®* but, where there is no evidence 


45. Va—^Virginia Iron, Goal & Coke 
Co V. Odle, 105 SB 107. 128 Va 
280. 

46. Va—Vlrgrinla Iron, Coal & Coke 
Co V Odle, supra 

4U7. Mo —^Birdsong v Jones, 30 S.W 
2d 1094, 225 MoApp 242 
89 C J p 1128 note 34 

48. Va—^Atlantic Coast Lane R Co 
V Bell. 141 SB 838, 149 Va. 720 

49. US —^Pieczonka v Pullman Co , 
CC.ANY, 89 F2d 858. 

Iowa—Kilby v Chicago, R I & P 
R Go, 129 N.W 968, 160 Iowa 587 
NH—Bill V. New Bngland Cities 
Ice Co. 10 A2d 662, 90 NH 468 
N.T—Sadowski v Long Island R 
Co. 65 NB2d 497. 292 NY 448— 
Scbein v. Feder, 278 NYS 653, 
164 Misc 880 
89 C J p 1128 note 25 
60 l Mo —Birdsong ▼ Jones, 30 S W. 

8d 1094, 225 MoApp 242 
39 C J. p 1128 note 26. 

BL Iowa—DonneUy v Ft. Dodge 
Foitland Cement Corp, 148 NW 
983, 168 Iowa 893 


Minn.—WUta v. Interstate Iron Co, 
115 NW 169, 103 Minn 803, 16 
LRA.NS. 128 

58. U S —Standard Oil Co v. De 
Vnes, CCANJ, 8 F2d 852 

53. Okl—PoweU v Durant Millmg 
Co, 186 P2d 904, 192 Okl 402 

Pa —^Prattico v Hudson Coal Co., 
82 A 2d 788, 847 Pa 490 
89 C J p 1129 note 29 
Evidence hdld not to make issne 
of fact on usage and custom—^Ve¬ 
hicle Woodstock Go. V. Bowles. 128 
So 98, 168 Miss 846 

54. U S —^Myers v Reading Co., Pa, 

67 S Ct 1834, 881 U S 477, 91 L.Bd 
1616—St Joseph Lead Co v Jones, 
CCA Mo., 70 F2d 476—Reynolds- 
West Lumber Co. v Taylor, CCA 
Miss, 23 F2d 86 

Ark—^Berry Asphalt Co v Kidd, 143 
SW2d 42. 200 Ark 1121—Norton 
& Wheeler Stave Co v Weight, 
I0i6 SW2d 178, 194 Ark 115—Ar¬ 
kansas Quicksilver Go v McGhee, 

68 SW.2d 280, 187 Ark. 883—In¬ 
ternational Harvester Go of Amer¬ 
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ica V. Hawkins, 24 S W 2d 340, 180 
Ark 1056 

Cal—^Burch v, Atchison, T & S F 
Ry Go. 142 P 2d 956, 61 Cal App 
2d 286—Thomas v Southern Pac 
Co, 2 P2d 644, 116 Cal App 126, 
certiorari denied Southern Pac Co 
y Thomas. 52 SCt 265, 284 US 
689. 76 L Ed 688 

Colo—Huddleston v Ingeraoll Co. 

128 P2d 1016, 109 Colo 134 
Ill—Adamaitis v Gardner, 63 NE 
2d 135, 826 Ill App. 694 
Ind—^Illinois Steel Co v Fuller, 23 
NE2d 259, 216 Ind 180 
Kan—Walker v Golgate-Falmolive- 
Peet Co, 189 P 2d 167, 167 Kan 
170 

Ky —^Peerless Mfg Corporation v 
Mackey, 171 SW8d 268. 294 Ky 
221 . 

Mass—^McPhail v Boston & M R 
R, 181 NB 789, 280 Mass. 113 
Mibb —^F W. Woolworth Co v Free¬ 
man, 11 So 2d 447. 193 Miss 838— 
Stricklin v Harvey, ^179 So 345, 
181 Miss 606—GkLines v Strick¬ 
land. 170 So. 695, 178 Miss 808— 
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tending to show the master’s negligence in this re¬ 
spect, or where the evidence which has been ad¬ 
duced on the question of his default is conclusive 
one way or the other, the question should not be 
submitted to the jury, and it is for the court to de¬ 
termine whether there is any evidence which has 
a tendency to show negligence, or whether the evi¬ 
dence conclusively shows it, or its absence 

(2) Wajrs and Haces for Work 
Tha queation whether an employer has been negli¬ 


gent in respect of furnishing a reasonably safe place fdr 
work IS a question for the jury where the issue is raised 
by the evidence; but the question should not be sub¬ 
mitted to the Jury where the evidence dees not tend to 
show a lack of proper care by the employer or where 
the evidence is such that it permits of only one con¬ 
clusion. 

The question whether an employer has been neg¬ 
ligent in respect of furnishing a reasonably safe 
place for work is a question for the jury where the 
issue is raised by the evidence So, where the 
evidence is sufScient to raise the issue, it is for the 


Benjamin v Bavidson-Gulfport 
Fertilizer Go, 162 So 839. 16S 
Mias 162—Jefferson v Denkmanr 
Lumber Co.. 148 So 237. 167 Miss 
246 

Mo—^Milbum V Chicago. M, St P 
& P R Co. 66 SW2d 80, 381 Mo 
1171—Gray v Doe Run Lead Co. 
58 SW2d 877. 881 Mo 481—Smith 
V Acme Boiler & Tank Co. 32 S W 
2d 676, 826 Mo 784—High ▼ Quin¬ 
cy, O & K C R Co, 800 SW 
1102, 818 Mo 444—Eaton v Wal¬ 
lace. 287 BW 614. 48 ALR 1291 
—^Walser v Kuhlmann, App. 176 
S W 2d 668—^Bariea v St. Louis In¬ 
dependent Packing Co, App, 46 S 
W 2d 962—WeUnwnght v West- 
borough Country Club. App, 45 S 
W 2d 86—Gruenewald v Kaysing 
Iron Works, App, 6 S W 2d 709— 
Phillips y American Car & Foun¬ 
dry Co, App, 287 SW 810 
N J —Cichocki y Geigy Co . 188 A 
468, 14 Rf JMiflc. 232 
N C —Lee v Roberson, 16 S E 2d 459, 
230 NO 61—Cole y Seaboard Air 
Line Ry Co. 164 SE 683, 199 N 
C 889, certiorari denied Seaboard 
Air Line Ry Co y Cole, 51 SCt 
182, 282 US 898, 76 L Ed 791— 
Perkins y Spray Wood & Goal Co, 
127 SE 677, 189 ]^C 602 
Okl—Luper Transp Co v Campbell. 

188 P2d 197, 192 Okl 46 
Pa—Price y Now Castle Ref acto- 
ries Co, 8 A 2d 418, 882 Pa 607 
Tex—^Texas & P Ry Co. y Presley, 
l'B2 SW2d 1106, 137 Tex 282— 
Beaumont, SLAW Ry Co y 
Schmidt, Civ App. 45 SW2d 784. 
affirmed 72 S.W 2d 899. 128 Tex 
680 

Utah—BUiumans y White Star Gas 
A Oil Co. 68 F 2d 231, 92 Utah 24 
Va—^Thacker y Elota, 7 SE2d 888, 
176 Va 267 

Wash —^Thornton y Van De Kamp*8 
Holland Dutch BaJkers, 42 P 2d 
799, 181 wash 218 
89 C J p 1129 note 81 
Concurrent negligence of master and 
fellow servants see infra | 686 
Methods of work, rules, and orders 
see intta. subdivisions i-k of this 
section 

58. US—^Wolfe v Henwood, CCA 
Ark, 162 F2d 898—Grant Stozagr 
Battery Co y De Lay, CCA Neb, | 


87 F 2d 726—^Pennsylvania Pulver- 
iL.ng Go y Butler, CCANJ, 6! 
F2d 311 

Fla—^Duncan v Growers Equipment 
Co, 1 So 2d 468, 146 Fla 616 
Mass —Shipp y Boston & M R R, 
186 NE 653, 283 Mass 2S6 
Mich—Greene y Miller, 204 NW 
722, 232 Mich 19 

Mo—^Williams v Terminal R Ass'n 
of St LOU'S, 98 SW2d 651. 339 
Mo 694, certiorari denied 67 S Ct 
611, 300 US 669, 81 LEd 876— 
Maupin v American Cigar Go. 84 
SW2d 218, 229 Mo App 782 
Mont—Burnett y Northern Pac Ry 
Co. 124 P 2d 807. 118 Mont 263 
Tex—Johnson y Pulliam, Civ App. 

161 S W.2d 689. error refused. 

39 C J p 1182 note 84 
Du^y^of auMter 

Where employee's evidence shows 
that employer's standard of duty to¬ 
ward employee with reference to 
safe place to work, safe tools, and 
safe appliances is fixed by law. cus¬ 
tom, or usage, and that such duty 
has been performed, a demui'er to 
evidence may properly be sustained 
—Stephan v Apartment Hotels. 77 
P 2d 639, 182 Okl 274 

5& US —Lavender v Hum. Mo. 
66 set 740. 827 US 646, 90 L 
Ed 916—Bailey v. Central Ver¬ 
mont Ry, Vt, 68 SCt. 1062, 819 
US 860. 87 LEd. 1444, conform¬ 
ed to 36 A8d 8>66, 118 Vt 433— 
Atlantic Coast Line R Co y Drig¬ 
gers, SC. 49 set 490, 279 U.S 
787, 73 LEd 957-^tlanta & C A 
L Ry Go y Green, SC, 49 SCt. 
860, 379 US 821, 78 LEd 976- 
Atlantic Coast Lme R Co. y Da¬ 
vis. SC. 49 S Ct 210, 279 U S 84, 
73 LEd 601—^Missouri Fae R Co 
v Aeby, Mo, 48 SCt. 177, 376 U 
S 426. 72 LEd 361, mandate con¬ 
formed to Aeby v Missouri Pac R 
Co. 6 SW3d 1115—Fleming V. 
Husted. CCAIowa, 164 F2d 06— 
Tombigbee Hill & Lumber Co v 
Hollingsworth, CCAMiss, 162 F 
2d 768—Smith y Shevlin-Hixon 
Co. CCAOr, 167 P2d 61—Bos¬ 
ton & M B R v Meech, C.CA 
Mass, 166 FSd 109, certiorari de¬ 
nied 67 set 124, 339 U.S 768, 91 
LEd 658—Southern Package Cor¬ 
poration y Mitchell, CCAMiss,, 

169 


109 F2d 609—^Hamson Engineer¬ 
ing & Construction Corporation v 
Rollison, CCAMiss, 109 F2d 602 
—Chapman & Dewey Lumber Co 
y. Hanks, CCA Tenn, 106 F 2d 482 
—^Virginian By. Co v Staton, CC 
AWVa, 84 r2d 183—Nelson V 
JadriievicB, CCA Canal Zone, 68 F. 
2d 681. certiorari denied 64 SCt. 
862, 2<I2 US 662. 78 LEd 1601— 
Southern Kraft Corporation v Far- 
nall, CCAMiss, 66 F 2d 785— 
James Baird Co. v Boyd. CCA 
NC, 41 F2d 678—Port Angeles 
Western R Co v Tomas, CCA. 
Wash, 86 F2d 210—Louisville & 
N. R Co y Mount, CCA Ohio, 
85 F 8d 634—Reynolds-West Lum¬ 
ber Co v Taylor, CCA Miss, 23 
F2d 86—Cl.apman y Louisville & 
N R Co, DC Ky, 72 F Supp 798 

Ark—Safeway Stores v Phelps, 146 
SW2d 387, 201 Ark 495—Haynes 
Drilling Corporation v Smith, 148 
BW2d 27. 200 Ark 1098—L G 
Burr & Co y. Greenlee, 102 SW2d 
77. 198 Ark 706—Wohlfeld v Hen¬ 
ley, 98 SW2d 1847, 192 Aik 650— 
Burden v Hughes, 66 SW2d 502, 
18i6 Ark 707—^Federal Compress A 
Warehouse Co. v Parrott, 28 SW. 
8d 728, 181 Ark. 946—Ashcraft v. 
Jerome Hardwood Lumber Co, 292 
BW 886, 173 Ark 186—Wisconsin 
& Arkansas Lumber Go v Mc¬ 
Cloud, 870 SW. 699, 168 Ark 862. 

Cal—^Bobo y. Northwestern Pac R 
Co. 19 P.2d 10. 129 Cal App 278. 
reversed on other grounds 64 S. 
Ct 268, 290 US. 499. 78 LEd 462 

Ga—Chenall v Palmer Brick Co, 
48 S E 443, 117 Ga 106 

111—McGehee v. Geo. S Mepham A 
Co., 279 ni App 116—Wicks v 
Cuneo-Henneberry Go. 281 Ill App. 
502. affirmed 160 NE 276, 819 
Ill. 844 

Ind—Wood y Chicago & E. R. Go., 
178 NE 294, 98 Ind App. 809. 

Kan—Walker y. Colgate-Falmolivs- 
Peet Oo.. 189 P.2d 167, 167 Kan 
170. 

Kyd—^Premier Motors ▼. Smith's 
Adm'X. 178 S.W 2d 206, 296 Ky. 642 
—Cobum y. North Amenoon Re¬ 
fractories Co.. 174 SW2d 767, 29< 
Ky 666—Kelly A Shields v. MUlsr, 
88 S.W.8d 662. 28i6 Ky. 698. 
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jury to determine whether the employer extended | an implied invitation to servants to use a particu- 


Mlch—Holden v Meehan, dl4 NW 
206, 289 Mich 266 

Minn —^McDermott v Minneapolis, N* 
& 8 Ry Go. 288 NW 116, 204 
Minn 216—Reams v Chicaffo, M. 
St P & P R Co, 231 NW 286, 
180 Minn 684 

Miss—^Mengel Co v Parker, T So 
8d 621, 192 Miss 634—Stncklm v 
Harvey, 179 So 345, 181 Misb 606 
—Gulfport Fertilizer Co v Bilbo, 
174 So 66, 178 Miss 791—Ragfle 
Cotton Oil Co V. Pickett, 166 So 
7>64, 176 Miss 677—Morgan Hill 
Paving Co. V Morns 133 So 229, 
160 Miss 79—Poplarville Lumber 
Co V Kirkland. 116 So 191, 149 
Miss 116. 

Mo—^Francis v. Terminal R Ass'n 
of St Louis, 193 8W2d 909, 854 
Mo 1282—Goslin v Kurn, 173 S 
WSd 79, 851 Mo 895—cker v 
Federal Garage Co, 88 SW2d 478 
—Snyder v American Car & Foun¬ 
dry Go, 14 SW2d 608, 822 Mo 
147—^Vordermark v Hill-Behan 
Lumber Co, 12 S W 2d 498—^Dizon 
V Fra-uer-Davis Const Co. 298 
SW 827, 318 Mo 60—^Baton v 
Wallace. 287 SW 614, 48 ALR. 
1291—^Doody V California Woolen 
Mills Co, 274 SW 692—Greer v 
MoCrory, App, 192 SW2d 481, af¬ 
firmed in part and reversed in 
part, on other grounds State ex 
rel. McCrary v Bland, 197 SW2d 
669, 866 Mo 706—^Banes v St 
Louis Independent Packing Co, 
App, 46 SW2d 962—^Wamwright 
y. Westborough Country Club, 
App, 46 S W 2d 86—Baker v Scott 
County Milling Co, App, 48 S W 
2d 441—^Alexander y. Forum Cafe¬ 
teria, 87 SW2d 670. 225 Mo App 
679—Komor v. Liberty Foundry 
Co, App , 800 S W 1028—^Koonse 
y Standard Steel Works Co. 800 
SW 631, 221 Mo App. 1281—Bal¬ 
lard V Kansas City Power & Light 
Co, 298 SW. 181, 221 Mo App 1116 
—De Bostiam v. Leeser-Goldman 
Cotton Co. App, 297 SW 174— 
Oney y Dierks Lumber & Coal Co, 
App, 296 SW. 470—Hutson v 
Missouri Stair Co, App, 296 SW 
216—Glenn v. American Gar A 
Foundry Co, App, 294 SW 1021 
—Steinkamp y. F. B Chamberlain 
Co., App., 294 S.W. 762—Davis v 
National Refining Co., App, 294 S 
W 114—Guldner v. International 
Shoe Co, App, 298 SW 428— 
Smith V. American Car A Foundry 
Co, App, 288 SW 982—^Brann v 
Hydraulic Press Bnck Co, App, 
288 S.W. 941—^Phillips v. American 
Car A Foundry Co, App, 287 S.W. 
810—^Markley v Kansas City, 286 
SW. 126, 221 Mo App 887—Cour- 
tois y American Car A Foundry 
Co, App, 282 SW. 484—Schulte v 
Ca mm cha e l-Cryder Co., App, 282 


SW 181—^Ray v Marquette Ce¬ 
ment Mfg Co, App, 273 SW 1078 
—^Bushong y Barrett Co, App. 
278 SW 761—Arnold v Graham, 
272 SW 90, 219 Mo APP 249— 
Brown y American Car A Foundry 
Co. App. 271 SW 640—Stuba v 
American Car & Foundry Co, App. 
270 SW 146 

NH—Stone v Howe. 32 A 2d 484, 92 
NH 426—Perkma v Nashua Mfg 
Co, 16 A 2d 700, 91 NH 211— 
Wentworth y Boston & M R R, 
166 A 266, 86 N H 261—Harvey v 
Welch, 168 A 417, 86 N H 72— 
Hussey y Boston & M R R, 188 
A 9. 82 NH 236 

N J —Clayton v. Ainsworth. 4 A 2d 
274, 122 NJLaw 160—^Downing v. 
Oxweld Acetylene Co, 169 A 709, 
112 NJLaw 26, affirmed 174 A 
900, 113 NJLaw 399—Mauthe v 
B & G Service Station, 139 A. 246, 
6 NJMisc 981 

N Y —Sadowski y Long Island R 
Co, 66 NB2d 497, 292 NY 448— 
Bellows y Merchants Despatch 
Transp Co, 12 NYS2d 666, 267 
App Div 16, affirmed 27 N B 8d 440, 
288 NY 681 

NC—^Loflin V High Point, T db D 
R Co, 194 SB 104, 212 NC. 696 
—^Falls y Monarch Cotton Mills 
Co, 161 SB 191, 198 NC “227- 
Southwell y Atlantic Coast Line 
R. Go, 131 SB 670, 191 NC 163, 
reyersed on other grounds 48 SCt 
26, 276 U S 64, 72 L Bd 167. 

Okl —Bntt V Doty, 161 P 2d 621, 195 
Okl 620—Champlin Refining Co of 
New Mex'co y Huntington, 69 P 
2d 81, 180 Okl 280—Heman v 
Union Bquity Co-op Bxchange, 46 
P2d 161, 172 Okl 898—Crabb y 
Oklahoma Gas A Blectrio Co, 260 
P 926, 120 Okl 182 

Or —Beckman y Doembeoher Mfg. 
Co. 69 P2d 688, 164 Or 408. 

Pa —^Rebel y Standard Sanitary 
Mfg. Go, 16 A 2d 684, 840 Pa. 818 
—Keough y Markus, 178 A. 768, 
114 Fa.Super. 80. 

SC—Boling y. Woodslde Cottoai 
Mills, 171 SB 9, 171 SC. 84— 
Bailey y. Union-Buffalo Mills Co. 
148 SB. 703. 161 S C 83 

SD—Pearson v Anderson, 224 N.W 
186, 64 SD. 689. 

Tex—Great Atlantic ft Pacific Tea 
Go y. Gamer, Civ App., 170 SW2d 
502, error refused—United Bast ft 
West Oil Co y. Dyer, Ciy App, 144 
SW2d 989, affirmed 162 SW2d 
680, 189 Tex 818—Sonken-GaJamba 
Corporation y Hillman, ClyApp., 
Ill SW2d 868, error dismissed— 
San Antomo & A. P. Ry. Co. y 
Mason, Civ App. 289 SW 1027— 
St Louis Southwestern Ry Co v 
Gillenwater, Civ App, 284 SW 268, 
affirmed. Com App, St Louis 
Southwestern Ry. Co of Texas y. 
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Gillenwater, 294 SW 198—^Texar¬ 
kana & Ft Smith Ry Co v Smith, 
GivApp, 270 SW 867 
Va—^Ross y Schneider, 27 SB 2d 
164, 181 Va. 931 

WVa—Moll y Bayha, 160 SB 615, 
108 WVa 173—^Holton v Clayco 
Gas Co, 146 SB 637, 106 WVa. 
894—Barr v Knotts, 138 SB 114, 
101 WVa 440 
39 C J p 1132 note 86 
Covering or guarding dangerous ma¬ 
chinery or places see infra sub¬ 
division f (6) of this section 

Paxtuular questions held for Jury 

(1) Whether employer used ordi¬ 
nary care in determining safety of 
place —Dayidson y. Riley, C C.A 
Miss, 17 F2d 846 

(2) Whether silica In form and 
quantity to cause silicosis was pres¬ 
ent in employee's place of work — 
Smith y. Harbison-Walker ReArao- 
lorles Co, 100 SW2d 900, 840 Mo 
889. 

(8) Whether railroad failed In per¬ 
formance of legal duty to protect de¬ 
cedent from a sudden assault, which 
through Its vice principal should 
have been foreseen and prevented- 
Southwell y Atlantic Coast Line R 
Co. 127 SB 861, 189 NC 417. 

(4) Whether harmful quantities of 
hydrogen sulphide gas existed in oil 
being transported by defendant 
whether gas was present in gate¬ 
houses in quantities sufficient to be 
harmful, and whether employee came 
In contact with harmful quantities 
of gas under harmful conditions — 
Smith y Stanollnd Pipe Line Co, 
189 SW.8d 244, 864 Mo. 260. 

(6) Whether employer had used 
required degree of care to prevent 
damage from escaping of gas — 
Margay Oil Corporation y. Jamison, 
69 P 2d 790, 177 Okl 433 

(6) Whether unexploded charge of 
dynamite In rock existed, where em¬ 
ployee was instructed to drill —It B 
Whltham Const Co v. Remer, CCA 
Okl. 98 F2d 786 

(7) Whether master furnished 
safe place to servant removing bnck 
ftom wall beneath roof which fell — 
Moms y. Clements, 298 S.W. 742, 178 
Ark. 1182 

(8) Whether It was “practicable" 
to move truck from the roadway, 
within terms of statute, govemuig 
parking on the highway—^Bohlmann 
y Penn Blectrlc Corporation, 286 N 
W. 662, 282 Wia 232. 

(9) Whether employer should have 
provided guard rail along side of 
embankment where road was under 
its exclusive control —Highway 
Const Co. y. Shua, 49 P 2d 208, 178 
OkL 466. 
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lar part of the premises in the performance of their 
duties,or whether he was negligent in respect of 
furnishing light for dangerous places,58 or provid¬ 
ing proper ventilation,®® or in having articles 
stand on end or edge so that they are likely to top¬ 


ple over and injure a servant 

The question whether a master was negligent 
in respect of furnishing a safe place to work should 
not be submitted to the jury where the evidence does 
not tend to show a lack of proper care by him,®^ or 


Vsa of wuafa way 

Fact that one safe and one unsafr 
way were provided waa held not, a*^ 
matter of law, to determine owner's 
nonliability for injuries sustained 
while using unsafe way—Creamer v 
Levy, 165 A 446, 108 NJLaw 26 
TWIglring usaafa plaoa safa 
Mo—Johnson v Ingram. 178 SW.2d 
821, 238 MoApp 241 
B7. N J —Creamer v Levy, 1B6 A 
446, 108 NJLaw 26 
39 C.J. p 1183 note 86. 

68L US —Pearce v Lehigh Val R 
Co, CCANJ, 157 F2d 252— 
Johns-Manvllle v Pocker, CCA 
Mo , 26 F 2d 204 

Ill—Miller v Russell. 28 NB 2d 776. 
802 IllApp 166 

Minn —Gronyea v Duluth. M & I 
R Ry Co. 19 NW2d 384, 220 
Minn 226 

Miss—^Davidson v. McIntyre, 82 So 
2d 160—Scott Burr Stores Corpo¬ 
ration V Morrow, 180 So 741, 182 
Miss 748 

Mo —^Demngton v. Southern Ry Co, 
40 SW2d 1069, 828 Mo 288, cer¬ 
tiorari denied Southern Ry Co v 
Dernngton, 62 S Ct 87, 284 U S 
662, 76 LBd 661—^Baton v Wal¬ 
lace, 287 SW 614, 48 ALR 1291 
—^Busby V Southwestern Bell Tel¬ 
ephone Co, 287 SW 484—Reyn¬ 
olds V A1 O Barnes Amusement 
Co, 300 SW. 1062, 221 MoApp 
1169—Ryon v. American Car & 
Foundry Co, 297 SW 480, 220 
MoApp. 1142 
89 C J. p 1138 note 87. 

68. US—Goodall Co ▼. Sartin, C 
CATenn, 141 F2d 427, certiorari 
denied 66 SCt 84, two cases. 823 
US 709, 89 LBd 671—Michalek 

V. U. S Gypsum Co, DCNY, 16 
F Supp 708 

Ind—^Illinois Steel Co v. Fuller, 28 
NB2d 269, 216 Ind 180 
Ey—Cobum v. North American Re¬ 
fractories Co, 174 SW2d 767, 296 
Ky 666 

Minn.—Golden v. Lerch Bros, 281 N 

W. 249, 208 Minn. 211 

NJ—^Rosaccl V. United States Pipe 
& Foundry Co, 8 A 2d 707, 128 N 
JLaw 367 

N T —Schmidt v Merchants Des¬ 
patch Transp Co, 280 N Y S 836, 
244 App Div 606, modilicd on other 
errouuds Schmidt v. Merchants 
Despatch Transp Co, 200 NB 
824, 270 NY 287, reargument de¬ 
nied 2 NB2d 680, 271 NY. 681 
Pa.—^Prlce v New Castle Reft-ac- 
toriea Co, 3 A 2d 418, 382 Pa 607 
Tenn—Hblliston Mills of Tennessee 


v McGuffln, 146 SW2d 1, 177 

Tenn l, rehearing denied 146 S 
W2d 857, 177 Tenn 1—Nashville 
Bridge Co v Hudgins, 137 S W 2d 
327, 23 Tenn App 677 
Wash —^McGinnis v. Globe-Union 

Mfg Co. 60 P2d 900. 184 Wash 
260 

Praotloabili^ 

Question whether It was practica¬ 
ble to install in factory exhaust sys¬ 
tem to carry away dust so tliat 
workman would not breathe it into 
respiratory tract and lungs was held 
for jury—Jacque v. Locke Insulator 
Corporation. CCANY. 70 F2d 680. 
certioran denied Locke Insulator 
Corporation v Jacque, 66 S Ct. 99, 
298 US 686. 79 LBd 681 

StaiBoleaoy of natural sneans 
Question whether natural means 
were insufficient to ventilate garage 
in which plaantiif was employed was 
held, under evidence, at least a jury 
question—^Pevesdorf v Union Elec¬ 
tric Light St Power Co. 64 S W 2d 
939. 383 Mo. 1166. 

an Ifeb—Riley v. Cudahy Packing 
Co, 117 NW. 766, 82 Neb, 319 
89 C J p 1184 note 38. 

61. US —^Raudenbush v. Baltimore 
& O R. R, DC Pa., 63 FSupp 
329 

Ark—^Kroger Groceiy & Baking Go 
V Kennedy. 186 S.W2d 470. 199 
Ark 914 

Miss —^Waterford Lumber Co v 
Jacobs, 97 So 187, 182 Miss 638 
89 C J p 1184 note 89 
Bvidenoe hAd Insnfflolent to raise 
Jury qnestioa as to nogUgsnoes 
(1) In providing a safe place for 
work generally. 

US—^Wolfe V Henwood, CCA Ark. 
162 F2d 998—Hutchins v. Akron, 
C & Y R Co, CCAOhio, 162 F.2d 
189—^Pennsylvania Pulverising Co 
V. Butler, CCANJ, 61 F2d 811 
Ark—Kroger Grocery & Baking Go 
V. Taylor, 167 SW2d 6, 208 Ark 
164—^A. A. Blectrio Co v Ray, 149 
S W 2d 88. 802 Ark 86—Southwest¬ 
ern Bell Telephone Co. v. Casson 
188 SW2d 406, 199 Ark 1140— 
Baldwin V Dickinson, 100 8 W 2d 
968, 198 Ark 1179—Hickman v 
Weidman, 64 SW2d 291. 186 Ark 
489—Williamson & Williams v 
Cates, 37 S W 2d 88. 188 Ark 679 
Cal—^Roaetti v. Casassa, 269 P. 687. 
206 Cal 44 

Kan—Allen v Shell Petroleum Cor¬ 
poration, 68 P2d 661, 146 Kan. 67 
—^Hunter v. Bamsdall Reflmng Go, 
268 P. 86, 186 Kan 277, 
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Ky—Louisville & N R Co v Mor^ 
gan's Adm'r, 9 SW2d 212, 226 Ky. 
447 

Miss—^Wilson ds Co V. Holmes, 177 
So 24, 180 Miss 361—Meridian 

Gram & Elevator Co v Jones, 169 
So 771, 176 Miss 764. 

Mo—^Wommack v Oir, 176 SW3d 
477, 852 Mo 113—Williams v Ter¬ 
minal R Ass'n of St Louis, 98 S 
W2d 651, 839 Mo. 694. certiorari 
denied 57 SCt 611, 800 US 669. 
81 LEd 876—Stone v Missouri 
Pac Ry. Co, 293 SW. 867—Craw¬ 
ford V Kansas City Bolt & Nut 
Co, 278 SW 878—Koenen v Ter¬ 
minal Railroad Ass’n, App, 280 S. 
W 78, certiorari quashed State ex 
rel Koenen v Dauea, Sup. 288 S 
W 14—Jones v Liggett & Myers 
Tobacco Co, App, 284 SW 618 
Mont.—^Burnett v Northern Pac Ry. 

Co, 124 P2d 807, 118 Mont 263. 
NH—^Balcus v Lexington Shoe Co, 
48 A 2d 165, 93 NH 428. 

NY—Schmidt V Carper, 61 NYS2d 
186, 270 AppDiv 411. 

N C —^Brady v Southern Ry Co , 28 
S E 2d 834, 222 N C 867, certiorart 
denied 68 S Ct. 995, 318 U S 792, 87 
LEd 1168, affirmed 64 SCt 232r 
820 US 476, 88 LEd 389—Thom¬ 
as V. Carolina Power & Light Co« 
173 SE 844, 206 NC. 332—Potter 
V Atlantic Coast Line R Co, 147 
SE 698, 197 Na 17—Harris v. 
R G Lassiter ft Co, 142 SE 826, 
196 NC 866. 

Okl—^Powell V Durant Milling Co, 
186 P2d 904, 192 Okl 402—Atchi¬ 
son, T ft S F Ry Co. v Ford. 48 
P2d 469, 171 Okl 616—Bell v Mc¬ 
Donnell, 9 P2d 735, 166 Okl 68— 
WoodrufC Y. Phillips^* 280 P. 449, 
138 Okl 77 

Pa—^Ludy V. Union Spring ft Manu¬ 
facturing Co., Com PL, 23 WesLCo. 
170 

S C —^Weston v Hillyer, 169 S E. 890, 
160 SC 641 

Tex—Wichita Falls ft S, R. Co v. 
Wade, Civ App, 67 SW.2d 882, er¬ 
ror refused 

UtaJi—Wilkerson ▼. McCarthy, 187 
P2d 188 

Wyo —Galicich v Oregon Short Line 
R. Co, 87 p.2d 27, 64 Wyo 128 
89 C.J p 1134 note 89 [d] 

(2) In respect of feUlure to use 
reasonable care to provide proper 
ventilating system —Pennsylvania 
Pidverlsing Co. v. Butler, CCAN. 
J, 61 F.2d 811. 

(8) In respect of furnishing light 
for dangerous places. 
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where the evidence is such that it permits of only 
one conclusion 

It has been held that the question whether a mas¬ 
ter IS under duty to furnish the servant a safe place 
to work is for the court,®® but, where the facts 
are in dispute, the issue becomes one for the jury ®® 

(3) Tools and Appliances 

It IS generally a question for the Jury whether an 


employer is negligent in failing to provide suitable tools 
and appliances or whether appliances furnished are rea¬ 
sonably safe; but the question should not be submitted 
to the jury where there is no evidence tending to show 
negligence or where the evidence is uncontroverted. 

It IS generally a question for the jury whether an 
employer is negligent in failing to provide suitable 
tools and appliances ®® Whether or not the appli¬ 
ances furnished are reasonably safe is a question 
of fact to be determined by the jury.®® This rule is 


Ky —^Brooks ▼ Amett, 69 S W 3d 
1029, 253 Ky. 491 

Miss —Supreme Instruments Corpo¬ 
ration V. Lehr, 1 So 2d 242, 190 
Miss 600 

ICo—Wallingford v Terminal R. R 
Aaa'n of St Louis, 88 SW2d 361, 
837 Mo 1147. 

NH—Shurkua v Gate City Foundry 
Co. 188 A 302, 83 N H 48. 

NC—Craver v. Franklin Cotton 
Mills, 146 S.F 670. 196 N.C 330 
89 CJ. p 1188 note 87 [h] 
rallnxe to gnaxd eiii;i>loyoes dtuixig 
stzike 

Fact that railroad provided guaid 
during strike was held not to war¬ 
rant submitting to jury question of 
negligence in failmg to provide more 
than one guard—St Louis-San Fran¬ 
cisco By Co V. Mills, Ala. 46 S Ct. 
620, 271 US 344, 70 LFd 979 

ea. us —^Atchison v Martin Veneer 
Corporation, C.C A Miss, 96 F 2d 
46 

Okl—Stephan v. Apartment Hotels,, 
77 P 2d 639, 182 Okl 274 
89 CJ. p 1184 note 40 

63L Utah—^Andrews v Free, 146 P 
665, 46 Utah 605. 

Bvldenoe hdld InsuSldent to wax- 
xaat submlssloa to Jozy of question 
of employers’ duty to furnish safe 
place to work—Gkunes v Strickland, 
170 So 695, 178 Miss 308 

Ky.—^Duvln Coal Co v. Fike, 38 
SW2d 20X 288 Ky. 376 
Duty to xnovlds equipment 
Question whether employer had 
duty to provide equipment for elim¬ 
ination of dust which contained sili¬ 
ca was for 3 ury—^Reidy v. Crompton 
& Knowles Loom Works, 60 N B 2d 
689, 818 Mass 135 

66. US —Zeldman v. Gutterson & 
Gould, Inc., CCA.N.H, 139 F.2d 
160. 

Ark—Capital City Casket Co. v 
Saurgot, 64 5W2d 285, 186 Ark 
421 

Cal—^Miller v Cookson, 265 P 874, 
89 CalApp 602 

Fla—^Tampa Shipbuilding & Engi¬ 
neering Co V. Thomas, 179 So. 
706, 181 Fla 660 

Ga—^Atlanta, B & C R Co. v King, 
180 SB 680, 65 GaApp 1 
Kan—Johnson v St Joseph & G. 1 
Ry. Co., 262 P. 494, 125 Kan. 88— 


Crouch v Missouri Pac R. Co, 269 
P 799, 124 Kan 305 

Me—^Boober v Bicknell, 191 A 276. 

135 Me 168 

Mass—^Roberts v Frank's Inc, 49 
NB2d 427. 314 Mass 42—Cronan 
V Armitage, 190 NB. 12, 286 Maas 
620 

Miss —Cotton Mill Products Co v. 
Oliver, 121 So 111, 158 Miss 862. 

Mo—Gately v St Louis-San Fran¬ 
cisco Ry Co, 66 S W 2d 64, 332 
Mo 1—^Boll V Condie-Bray Glass & 
Paint Co, 11 SW2d 48. 821 Mo 
92—Stahl V St. Loms-San FTeh- 
cisco Ry Co, 287 S W 628— 
Reaves v Kramer, 97 SW2d 186, 
231 MoApp 368—<2rowley v St 
Louis-San Francisco Ry Co, App, 
18 SW2d 641—^Wair v American 
Car & Foundry Co, App, 800 S 
W 1048—^Barber v Missouri Boiler 
Works Co, App, 297 SW. 124— 
Wair V American Car & Foundry 
Co, App, 285 S W 166—^Marlow v 
American Car & Foundry Co, App, 
282 S W 622—Spmnell v Goldberg, 
276 SW 775, 319 MoApp 471— 
McGowan v American Mfg. Co., 
App. 270 SW 423 

N*H—^Brouillette v. J F McBlwain 
Co , 61 A 2d 41—Perkins v Nashua 
Mfg Co, 16 A 2d 700. 91 NH 211 

NJ—James v Pennsylvania B Co, 
146 A 62, 106 N JLaw 604 

NY—Adlam v. Konvahnka, 60 NB 
2d 536, 291 NT 40—Miller v Erie 
R Co, 54 NTS. 606, 84 AppDiv 
217 

N C —^McCord V Hamson-Wnght 
Co, 168 SB 406, 198 NC 742— 
Smith V Kitchen Lumber Co, 163 
SB 824, 198 NC 786—McKimsh v 
Norwood Lumber Co,133 SB 163, 
191 NC 836 

Okl—^Anthony v Colvm, 180 P2d 
819, 191 Okl 476, rehearing de¬ 
nied Anthony v Colvin, 146 P 2d 
884, 191 Okl 476—Beasley v. Bond, 
48 P 2d 299, 178 Okl 366 

SC—Tucker v Holly Hill Lumbar 
Co. 20 SB 2d 704, 200 SC 269— 
Gowns V Watts Mill, 183 S.B 560, 

136 SC 163. 

Tex—Texas & N. O. R Co v Kvet- 
on. Civ App, 76 SW2d 118, error 
dismissed—Chicago, R I & G Ry 
Co V Hammond, Civ App. 286 S 
W. 483—^Texarkana & Ft Smith 
Ry Co V Smith, Civ App, 270 S 
W 867 


WVa—^Hammatik v Hope Natural 
Gas Co, 140 SB 1. 104 WVa. 844 
89 C J. P 1134 note 42 
Paxtloulaar quasttons hald for Jury 

(1) Whether safety appliances 
would minimise danger from light¬ 
ning which caused employee’s death 
—Grant v Libby, McNeill & Libby, 
296 P 189, 160 Wash 183 

(2) Whether there was danger of 
contracting fibrosis of lungs and en¬ 
largement of heart as incident to 
plaintiff’s work so as to require de¬ 
fendant employer to use approve d 
and effective devices to protect plain¬ 
tiff.—Smith Vi Stanolind pipe Line 
Co, 189 SW3d 244, 364 Mo 260 
SEnsks or respuators 

U S —^Harrison Bngmecring & Con¬ 
struction Corporation v Rollison, 
CCAMiss, 109 F2d 602—Pieczon- 
ka V. Pullman Co., CCANY, 102 
F2d 432 

Miss —^Allen Gravel Co v. Curtis, 
161 Bo 670, 173 Miss 416 
Mo—^Blittschau v American Car & 
Foundry Co, App, 144 S W 2d 196 
Ohio—^McKee v New Idea, App, 44 
NB3d 697. 

Goggles 

U S —^Hamson Engineering & Con¬ 
struction Corporation v Rollison. 
CCAMiss, 109 F2d 602. 

89 CJ p 1184 note 42 [a] 

Vlolatioii of rule of 
board relating to safety devices le 
not negligence as a matter of law 
but constitutes merely some evidence 
of negligence of person failing to 
provide those devices, to be consid¬ 
ered with other evidence on ques¬ 
tion of negligence—^Teller v Pros¬ 
pect Heights HbspitaL 21 N B 2d 604. 
280 NY. 466 

66: US —Chickasha Cotton Oil Co 

V Roden, CCAOkl, 66 F2d 127 
Ga—Copeland v. McBlroy, 176 S.E 

67, 49 QclApp 490 

Idaho.—Claris v Oregon Short Line 
R Co, 83 P2d 348, 64 Idaho 668 
Ind —<!hicago, I & L Ry. Co v 
Younger, 176 NB 290, 98 IndApp 
276. 

Iowa.—^Bell v Brown, 289 N.W. 786, 
314 Iowa 370 

Minn—^Foley v Bennett, 17 NW2d 
509, 219 Minn 249 

Miss—J. W Sanders Cotton Mfll Co 

V Bryan, 179 So 741, 181 Miss 
673—Mississippi Power & Light 
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frequently applied where the servant is injured by a 
sliver or chip of metal breaking from a defective 
appliance or instrumentality.®^ It cannot be said 
as a matter of law, without reference to the use 
made of it, that because an article is a simple ap¬ 
pliance a master, when furnishing it to his ser\'ant, 
does not owe to him the duty to use ordinary care 
to see that it is reasonably suitable and safe to 
use in the work to be done, but the question is one 
for the jury,®® the contrary view, how^ever, is not 
unsupported®® A master cannot, as a matter of 
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law, be said to fail to exercise reasonable care sole¬ 
ly because he fails to adopt the latest and most ap¬ 
proved devices loiown,^® or because he experiments 
w'lth new and untried devices,and the question of 
negligence in such case is for the jury.^^ 

The question should not be submitted to the j’u- 
ry, however, where there is no evidence tending to 
show the negligence of tlie master in providing and 
maintaining smtable tools and appliances for the 
servant,^* or where the evidence is uncontrovert- 


Go V Smith, 168 Bo 876. 169 Mias 
447 

Mo—Huhn V Ruprecht, 2 SW2d 
760—Allen v Missouri Pac Ry 
Co, 294 SW 80—Crowley v St 
Louis-San Francisco Ry Co, App. 
18 SW2d 641—^Neely v Chicago 
Great Western R Co, App, 14 S 
W 2d 972 certiorari quashed State 
ez rel Chicago Great Western H 
Co V Tnmble, 14 S W 2d 978 
NH—Brouillette v. J F McBlwam 
Co , 61 A 2d 41. 

NY—Adlam v Konvalmka, 60 NB 
2d 636. 291 NY 40—Bellows v 
Merchants Despatch Transp Co, 
12 NYS2d 066. 257 App Div 16. 
affirmed 27 NB2d 440, 288 NY 
681. 

Okl —Oorpus Juris quoted In Rudco 
Oil & Gas Co V Lofland, 136 P 2d 
494. 496, 192 Okl 266—Joy v Pope, 
63 P 2d 683, 176 Okl 640 
Pa —^Raymer v Standard Steel 
Works, 64 A 90S, 216 Pa 101. 
Wash—Schmidt v Pels, 87 P2d 278, 
198 Wash 80 

Wis—Dugen<(ke ▼ Wyae, 216 NW 
829. 194 Wis 159. 

39 C J p 1184 note 43 
Standard of reasonahls oars 

(1) Where workmen’s exposure 
during sandblasting operations was 
certain and grave and best mask 
available cost only a small sum, 
measuring the cost against the risk. 
Jury could pitch the standard of rea¬ 
sonable care of employer higher than 
in other situations—Pieczonka v 
Pullman Ca, CCAN.Y, 102 F2d 
482 

(2) Question whether masks were 
sufficient protection as art stood 
when masks were issued was held 
for jury —^Pieczonka v Pullman Co , 
CC AN Y, 89 F2d 863 

67. Ark—Smith v McBachin, 67 S 
W2d 1043, 186 Ark 1132 
Mass—Jellow v. Fore River Ship 
Bldg Co, 87 NB 906. 201 Mass 
464 

Mich—^Newell v Detroit, T. & I R* 
Co. 206 NW 679, 288 Mich 628 
Minn—^Natalino v. St. Paul Bridge 
8t Terminal Ry Go, 261 NW 9, 
190 Minn 118 

Miss —^Faulkner v Middleton, 188 So. 
666, 186 Miss. 856, suggestions of 


error overruled 190 So 910, 186 
Miss 365. 

Mo—^Loduca v St Iiouis-San Fran¬ 
cisco Rv Co. 289 S W 908, S15 Mo 
831—Struckel v. Busch Sulzer 
Bros Diesel Engme Co, App, 300 
SW 993 

Tex—^Texas Mexican Ry Co v Tri- 
jenna. 111 SW 239, 51 Tex Civ 
App 100, error refused 
89 C J p 1136 note 44 
Bvidenoe held iasuffiolent for Jury 
Mo —^Williams v Terminal R Ass’n 
of St Louis, 98 S W 3d 651, 339 Mo 
694, certiorari denied 57 S Ct 611, 
800 US 669, 81 LEd 876 
89 C J p 1186 note 44 

68. US —Quanali, A & P Ry Co v 
Gray, CCATex, 63 F2d 410,'cer¬ 
tiorari denied 54 SCt 64, 290 US 
636. 78 LEd 568 

89 C J p 1136 note 46 
Evidence held to raise Jury qnestioiis 
as to 

(1) Whether soft metal hammer 
was ordinary hand tool and whether 
presence of such tool would have 
made work safer—^Freeman v Went¬ 
worth & Irwsn, 7 P2d 796, 139 Or 
1 

(2) Whether boat used by em¬ 
ployer in transporting employees 
across river was a simple tool or a 
dangerous instrumentality —Tucker 
V Holly Hill Lumber Co, 20 SE2d 
704, 200 SC 269 

Bvidenoe hM not to estabUsh as 
matter of law that a wire-mesh soap 
pad furnished to a domestic servant 
by her mistress was such a simple 
household article in common use as 
to absolve mistress from liability 
for negligence in directing servant to 
use the article which was in a de¬ 
fective condition—^Adlam v Konval- 
inka, 60 NE2d 635, 291 NY 40 

69. Miss—Allen Gravel Co v Yar¬ 
brough, 98 So 117, 133 Miss 662 

39 G J p 1136 note 46 
70 l NY —^Adlam v Konvalmka, 60 
NE2d 686, 291 NY 40. 

89 C J p 1186 note 47 

71. DC—U. S Express Co v Ball, 
86 App D C 269, Ann Cas 1912C 331 

79. DC—U S Express Co. v Ball, 
supra. 


73. Ark—^Kemp v Hunter Transfer 
Co. 41 SW3d 981, 184 Ark 18 
Ill—Geiken v Chicago Great West¬ 
ern R Co, 6 NE 2d 690, 289 Ill. 
App 45 

Neb —^Rzeszotarshi v. American 

Smelting & Refining Co, 277 NW- 
334. 133 Neb 826 

NC—Taylor v Atlantic Coast Line 
R Co, 165 SE. 357. 203 NC 218 
Okl —Stephan v Apartment Hotels, 
77 P 2d 539, 182 Okl 274 
Wash—Magnuson v Johnson, 107 P. 

1043, 68 Wash 141. 
i 89 C J p 1136 note 49. 

Statutory safeguards 
In action against employer for 
breach of statutory duty resulting 
m injury to. plaintifTs lungs, em¬ 
ployer’s liability should not have 
been submitted to jury, m absence 
of proof that employer had failed to 
provide safeguards specifically re¬ 
quired by statute —Torelli v East¬ 
man Kodak Co . 23 N Y S 2d 895, 260 
AppDiv 558. 

Bv.denos held InsnlScaesit for Jury 
US—Stapleton v Reading Co, CC. 
A N J, 26 F 2d 242, certiorari de¬ 
nied 49 set 28, 278 US. 627, 78 
LEd 546 

Ill—^Huff V Illinois Cent. R. Co, 199 
NE 116, 862 Ill 95 
Ky—Brooks v Ainett, 69 SW2d 
1029, 258 Ky 491—Louisville & N 
R Co V Morgan's Adm’r, 9 SW. 
8d 212, 226 Ky 447—Green v. 

Pennsylvania R Co, 8 SW2d 418, 
325 Ky 243 

Mias —Morgan Hill Paving Co v. 

Morns, 188 So. 229, 160 Miss 79 
Mo —^Poynter v Fogel Const Co., 
289 SW 80, 221 Mo App 630— 

HarviUe v Harrison Engineermg 
& Construction Co, App, 281 S W. 
113 

N J —Coyne v. Ene R Co., 160 A. 

333, 106 NJLaw 463 
NC — ^King V. Lee, 150 SB. 711, 198 
N C 86—Clement v. Cannon Mills 
Co, 160 SE 630. 198 NC 43— 

Potter V Atlantic Coast Line R. 

Co. 147 SE. 698, 197 NC 17— 

Richardson v Southern Surety Co., 
139 SE 839, 194 NC 469 
Okl —Oklahoma Pipe Line Oo v 
Perrymore, 126 P2d 518, 190 Okl 
687—Bell V, McDonnell, 9 P 8d 736, 
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Reasonable scientific judgment has been held 
not to be subject to review by a jury.^® 

(4) Instrumentalities Belonging to, or Pro¬ 
vided by. Third Persons 

Where an employer could have discovered, by use 
of ordinary care, the dangerous condition of an instru¬ 
mentality not belonging to him, but by which hia serv¬ 
ant was Injured m the performance of hla duties, the 
question of the employer's negligence is for the Jury. 

Where an employer is in a position to have dis¬ 
covered, by the use of ordinary care, the danger¬ 
ous condition of an instrumentality not belonging to 
him but by which his servant was injured in the 
performance of his duties, the question of the em- 
ployei’s negligence is for the jury,^® but not where 
it docs not appear that there was any defect known 
to him or in existence under such circumstances as 
to imply that he was negligent in not knowing it.^^ 
It has been held that the purchase of an appliance 
from a reputable manufacturer does not establish 
the exercise of ordinary care by the master as a 
matter of law, and, where defects are discoverable 
by the exerase of ordinary carej the question of 
negligence is for the jury.^® Whether or not an 
article was made by a reputable dealer is a ques¬ 
tion for the jury.^® 


(5) Particular Places and Instrumentalities 

(a) Machinery 

(b) Horses and vehicles 

(c) Locomotives 

(d) Railroad cars 

(e) Railroad tracks and roadbeds 

(f) Buildings 

(g) Platforms, scaffolds, ladders, and 

supports 

(h) Elevators, derricks, cranes, hoisting 

apparatus, and shafts 

(i) Mines, oil wells, quarries, tunnels, 

and excavations 

(j) 'Electrical apparatus and structures 

(k) Shipping 

(a) Machinery 

In an action for injurlea to a aervant resulting from 
defective or dangerous machinery, the question of the 
master's negligence Is one for the jury unless there Is 
no evidence tending to show any negligence or unless 
only one conclusion is deducible from the facts. 

In an action for injuries to a servant resulting 
from defective or dangerous machinery, the question 
of the master’s negligence is generally one for the 
jury Thus the master’s negligence is a question 
for the jury where he fails to provide or mamtain 


186 Okl 68—Woodruff v. Phillips, 
880 P 449. 188 Okl 77. 

Tox—1>-Bar Ranch v Maxwell, Civ 
App, 170 SW.2d 803. error re¬ 
fused. 

VflL—^Farmers' Adm'x v. Chesapeake 
& O Ry Co.. 181 S B. 884. 144 Va. 
66 . 

74. Ark—Kemp v Hunter Transfer 
Co. 41 SW2d 981. 184 Ark 18 

HC— lal 97 V. Virginia Bridge & Iron 
Co. 63 S B 841. 141 N C 220 
Okl—^Powell V Durant Milling Co, 
186 P2d 904, 192 Okl 402 

75. U.S—Thomson v. Pennsylvania 
R. Co., aaA Ohio, 88 F.2d 148. 

78. N.T.—Stroud v. Bramson. 68 N. 

rs.2d 82, 269 AppDiv 666. 

39 C J. p 1186 note 62 
Fartlouias qnesttoiui held for Jury 

(1) Ownership—^Rose y Missouri 
Dist Telegraph Co, 43 SW2d 662, 
328 Mo. 1009. 81 AL.R. 400 

(2) Whether third person was 
agent of employer or was independ¬ 
ent contractor—^Rigga v Meeker Co, 
Mo App . 8 S W 2d 1086. 

Joint negUgenoa 

In an action by an Injured em¬ 
ployee against the person supplying 
the defective mstrumentality. in 
which the employer is made a third- 
party defendant on defendant's mo¬ 
tion. the issue of joint negligence 
need not he submitted to the Jury 
where plaintiff has not amended his 
complaint—Wujnovlch v. Bauipmenti 


Corporation of America, DC Fa., 64 

F.Supp 465 

77. Mass —Russell v Spaulding. 180 
NB 196. 238 Mass 206 

Pa —^Moran v. General Fire Bxtin- 
guieher Co, 102 A. 601, 269 Pa 
168 

78. Tex.—St Louis Southwestern 
R Co. V, Ewing, Com App. 222 8. 
W. 198. 

89 C J. p 1186 note 65. 

79. Mass—Murphy v Huber-Hodg- 
man Printing Press Co, 89 N.B 
1044, 208 Mass. 649. 

SOL U.S—Somogyl v. Cincinnati, N. 
O. & T. P. Ry. Co, aCAKy, 101 
F 2d 180—Chickasha Cotton Oil 
Co. V Roden, CCAOkL. 66 F2d 
127—^Natural Gas ft Fuel Corpora¬ 
tion V Sallee. CCA.Ark, 80 F2d 
908—Farmers' Mfg. Co v Burton, 
CCANC. 20 F.2d 389—Oregon- 
Amerlcan Lumber Co v. Simpson, 
CaAWash., 8 F2d 946. 

Aris—^Bristol y Moser, 99 P 2d 706, 
66 Ana. 186. 

Ark—^Manhattan Const Co. y. Atkia- 
son, 88 SW2d 819, 191 Ark 920— 
Breece-White Mfg Co y Green, 
287 S W. 178, 171 Ark 968—Now- 
lin-Oarr Co. y Cook, 288 SW. 7, 
171 Ark 61—W H Moore Lumber 
Co y Ragland, 279 SW. 862, 170 
Aik 1194 

Fla—MoGee y. C. Bd De Brauwere 
ft Co.. 162 So. 610, 117 Fla. 859. 

174 


Kan—^Peters y. Cayanah, 295 P. 698, 
132 Kan 244. 

Minn—Foley y Bennett, 17 N'W.2d 
609, 219 Minn 249 

Miss—J. W Sanders Cotton Mill Co. 
y. Bryan, 179 So 741. 181 Miss 678. 

Mo—^Tatum y. Torson, 36 SW8d 
939, 327 Mo 276—Kitchen y 
Schlueter Mfg Co. 20 SW2d 676, 
823 Mo 1179—^Huhn v Ruprecht, 2 
SW2d 760—Owens y. St Louis- 
San Francisco Ry Co. 46 SW 2d 
930, 226 Mo App 226—Webster y 
International Shoe Co., App, 18 S 
W2d 181—^Uhl y Century Electric 
Co., App, 296 SW. 127—Peters y 
Hooyen ft Allison Co, App, 281 S 
W 71—^Lowe y. Pox Laundry, 
Cleaning & Dyeing Co, App, 274 
SW 867—^Imboden v. St Louis- 
San Francisco Ry. Co., App., 272 S 
W 1092 

Heb—^Bosteder y. DuUng, 218 RT.W. 
809, 116 Neb 657. 

NH—^Isabelle v. Crystal Laundry. 
41 A 2d 241, 93 N.H. 264—Connell 
y State Oil Co, 40 A 2d 743, 93 N 
H 244—^Nason y. Lord-Merrow Bx- 
celeior Co, 29 A.2d 464, 92 NH 
251 

NC—Boswell y. Whitehead Hosiery 
Mills, 182 SB 698. 191 NC. 649— 
Perkins y Spray Wood ft Coal Co.. 
127 SB 677. 189 NC 602 

Okl—Obzpiia Jtins avoted la Rudco 
Oil ft Ges. Co. y Lofland, 136 P 2d 
494, 496, 192 Okl 266—^McDuff v 
MoFarlin, 96 P.2d 686, 186 OkL 569 
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proper safety devices,such as belt shifters,8* or 
operates machinery without safety devices with 
which it has been equipped,®^ or maintains revolv¬ 
ing projecting bolts,®^ or set screws in such posi¬ 
tion that they are dangerous to the servant,8® or fur¬ 
nishes a defective or dangerous belt,88 or maintains 
unsafe conditions around dangerous machinery.8^ 

Where, however, in an action for injuries from 
the operation of machinery there is no evidence 
tending to show any negligence on the part of the 
master, the question of negligence should not be 
submitted to the j’ury since it is one of law ,88 it is 
also a question of law where only one conclusion is 
deducible from the facts.88 

Where the servant is injured by the automatic 
starting of machinery when it should have re¬ 
mained at rest, the question of the master’s neg¬ 
ligence is ordinarily one for the lury,®® although it 
has been held that evidence of the mere startmg of 


a machine where it had not occurred before,®^ or in 
the absence of any other evidence of negligence,®* 
IS insufficient to raise a jury question as to the neg- 
hgence of the master, 

(b) Horses and Vehicles 

Where there is some evidence of negligence on the 
part of the master, the question of his negligence is 
ordinarily one for the jury where a servant’s injuries 
result from the acts of horses or mules furnished by 
the master or are caused by a defective and dangerous 
condition of a wagon or other vehicle. 

The question of the master’s negligence is one 
for the jury where a servant’s inj'uries result from 
the acts of horses or mules furnished by the mas¬ 
ter, and the evidence tends to show that the animals 
had vicious propensities,®* or that their actions re¬ 
sulted from some negligent act of the master, or 
of some person for whose acts he is responsible ®^ 
Likewise, negligence of the master ordinarily is a 
question for the jury where the injuries to a serv- 


—Joy T. Pope. 63 P2d 683, 176 
Okl 640—^Heman v Union Equity 
Co-op Ehcchanae, 46 P 8d 151. 172 
Okl 393 

SC—^Brazeale v. Piedmont Mfg Co, 
198 S E 89. 184 S C 471—Leslie v 
Southern Paving Const Co, 169 S 
E 189, 169 SC 414—Hopkins v 
Southern Cotton Oil Co, 142 SE 
615. 144 SC 836. 

Tex—^Bfaumont, S L & W. Ry. Co 

V Schmidt, 72 SW2d 899, 128 Tex. 
680. 

89 C J p 1186 note 66. 

81. US—Motor Wheel Corporation 

V Dodson, CCA Miss, 23 F 2d 282 
89 C J. p 1187 note 57 

82. XC—^Tate v. Standard Mirror 
Co, 81 SE. 828, 165 Xa 278 

89 C J. p 1137 note 68 

83. US —Deninger v American Lo¬ 
comotive Co., Pa, 186 F. 22. 107 
CCA 126 

84i Mich —^MacDonald v. Freeman 
Mfff Co. 126 X.W. 852. 160 Mich. 
880 

85. US —^Tomblgbee Mill St Lum¬ 
ber Go V Hollingsworth. C.CA 
Miss , 162 F 2d 763 
89 G.J. p 1187 note 61. 

8& US—Chicago Mill & Lumber 
Co V Jett, CaAArk. 82 F.2d 976. 
Ark —^Dlxle Bauxite Co v Webb, 
68 S W 2d 634, 187 Ark 1024 
Miss —Mississippi Power & Light 
Co. V Smith. 168 So. 876, 169 Miss. 
447—^Legan A McClure Lumber Co 

V Fairchild. 124 So 836, 166 Miss 
271. 

89 G J. p 1187 note 62. 

87. U.S—Tombifl^e Mill A Lumber 
Co. V. Hollingsworth. G.<lAMis8, 
162 F2d 763 

Ark—^McDonald v. Heilbron-Palmer 


Tank Line Co. 292 SW. 116, 173 
Ark 77 

Minn —Foley v. Bennett, 17 X W 2d 
609, 219 Minn 249 

Wis—^Fries v Lallier, 268 XW. 178, 
219 Wis 888. 

39 C J p 1187 note 64. 

Fsjlure to cover or guard dangerous 
places see infra subdivision f (6) 
of this section 

88. Ark—Ft Smith Rim A Bow Co 
V Baker, 271 SW 946. 1>68 Ark 
798 

XC—^Blanton v Lawing, 4 BE 2d 
438, 216 X.C 794 

Pa—Badera v Goermger, Com.Fl. 

86 LuzLegReg 11. 

39 C J p 1188 note 65. 

Duty of employee to remedy daiigei% 
ons condition 

Where employee, who was injured 
while operating machine, was sup¬ 
posed to change knives when dull, 
it was error to submit question 
whether knives were dull and dull¬ 
ness contributed to injury—Gam- 
son Co. V LAWBon, 287 SW 396, 171 
Ark 1122 

Evidence held Insnllloiant to raise 
Jury question 

US—^Thomson v. Pennsylvania R 
Go, CCA Ohio, 88 F2d 148—Ar- 
naU Mills y. Smallwood, CCA-Ga., 
es F 2d 57. 

Iowa—Degner v. Anderson, 289 XW 
790, 218 Iowa 688 

Ky—^Robinson v. Lytle, 124 SW2d 
78, 276 Ky. 397—Highsplint Goal 
Co y Palmer's Adm'r, 20 S.W.2d 
1020, 281 Ky 24. 

XC—^Almond v. Oceola Mills, 161 S 
E 781, 202 XC 97 

Okl—Phillips V. Tackett, 82 P.2d 
29, 168 Okl 148. 

Tex.—Magnolia Petroleum Co. v 
Ford. avApp, 14 SW2d 97. er¬ 
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ror denied Ford v Magnolia Petro¬ 
leum Co, 17 S.W2d 86. 118 Tex. 
461 

Wis—^Davis V. Wendlandt, 246 XW 
820, 210 Wis 822 

89. Idaho —^Maw v. Coast Lumber 
Co. 114 P 9, 19 Idaho 898. 

90. Mo—Jenkins v Kansas City, 91 
SW2d 98. 230 MoApp. 837. 

89 C J p 1188 note 68 
Negligence In failing to give proper 
warmng when machinery is about 
to be started as question for Jury 
see infra subdivision 1 (1) of this 
section. 

91. SC—^Holmes v. Davis, 119 SE. 
249, 126 S.C 281. 

98. Fa—^Hemscher v. Dobson, 69 A. 
669, 220 Pa. 222, 128 Am S R 690 

98. Bvldenoe held to take oast to 
Jury 

Mo—^Warner v. Oriel Glass Co.. 8 
SW2d 846, 819 Mo 1196, 60 A.L. 
R 448—Williams v Pevely Dairy 
Go. App, 285 SW. 149, certiorari 
quashed State ex rel. Pevely Dairy 
Co y Daues, 289 S.W. 886, 816 Mo, 
418 

89 C J p 1188 note 71 [aj. 

Bvldenoe held InsnUldent for Jury 
Iowa—^Hansen v. Jensen. 216 X.W. 
677, 204 Iowa 1068 

Miss—Crosby v Burge, 1 So 2d 604, 
190 Miss 739 
89 C J p 1188 note 71 [b]. 

94. Mo.—Todd V. American Ry Ex¬ 
press Co. 271 SW. 880, 219 Mo. 
App. 406. 

Neb.—Large v. Johnson. 248 X.W. 
400, 124 Xeb, 821. 

X.T—James v. Metropolitan Jockey 
Club. 26 X.Y.S.2d 980, 261 AppJMv. 
1089 

89 C J p 1188 note 71. 
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ant are caused by a defective and dangerous con¬ 
dition of a wagon or similar vehicle,such as a bag¬ 
gage or mail truck,®® or by a tractor®^ or a motor 
vehicle,®® or by an improper method of loading such 
vehicles.®® 

(c) Locomotives 

Tha question of the master’s negligence should be 
submitted to the Jury where there is evidence tending 
to show that a servant’s* injuries resulted from a de¬ 


fective or dangerous condition of a locomotive or its 
equipment and appliances, but engineering questions re¬ 
lating to the choice of mechanical means by which loco¬ 
motive boilers are to be kept in proper condition should 
not be left to the jury. 

Evidence tending to show that a servant.^ in¬ 
juries resulted from a defective or dangerous con¬ 
dition of a locomotive, or its equipment and appli¬ 
ances, IS generally held to raise a question for the 
jury as to the master's negligence,^ but, where there 


96. Mo —Rodgiers v Gaines Bros 
Co. 295 SW 493, 220 Mo App 87<6 

Okl—^Buxton V Hicks, 131 F 2d 1035, 
191 Okl 578 

Wash—Cockerline v Anderson, 53 P 
2d 321. 184 Wash 701 

39 G J. p 1138 note 73 

Stave baggy 

Ark.—^Norton & IVlieeler Stave Co 

V Wnght, 106 S W 3d 178, 194 Ark 
116 

96L Mo —Welllnger ▼ Terminal R 
Ass’n of St Louis, 183 SW2d 908, 
368 Mo 670 

Bvldenoe kold inaatfoieiLt for sab- 
ulsflloiL to jnry 

NJ—Randion v Central R Co of 
New Jersey, 148 A 925, 7 N J 
Misc 81 

97. Aik.—Gaster v. Hicks, 36 SW 
2d 760, 181 Ark 299 

Iowa—Oestereich v Leslie, 234 N 
W 229, 213 Iowa 105 

EvldeiLoe held to raise guestloii for 
jury 

Mo—Compton v. Louis Rich Const 
Co., 287 SW. 474, 315 Mo 1068 

98. US—^Heisson v Dickinson, CC. 
A Ark,, 35 F2d 270 

Ark—^Producers Gravel & Sand Co 
V, Jones. 126 SW2d 99. 197 Ark 
767—^Haraway v Mance, 56 S W 2d 
1023, 186 Ark 971 

Conn—^Kruy v Smith, 144 A. 804, 
108 Conn 638. 

Mass—Kavigian v Lonero, 46 N.R 
2d 823. 312 Mass 603 

Mias—Crosby Lumber & Manufac¬ 
turing Co V Durham, 179 So 286, 
181 Miss 669, suggestion of error 
overruled 179 So 854, 181 Misa 
669—^Texas Co. v. Jackson, 166 So 
646, 174 Miss 787 

Mo-^Alexander v Barnes Grocery 
Co., 7 SW2d 370, 223 Mo App. 1 
—^Lutgen V Standard Oil Go, 287 
S W 885, 221 Mo App 773—Watson 

V Hnergy Const Co, 286 SW 716, 
220 Mo App 862—^Mots v. Watson, 
App , 284 S W 837. 

NH—Racette v Sunlight BaJcing 
Co, 166 A. 254, 85 NH. 171 

NC—Miles V. Mclver, 162 SH 661, 
202 NG 285—Williams v Atlantic 
Coast Line R Go, 139 S.E 816, 190 
NC 866 

Okl—Stockett v Steele, 169 P2d 195, 
197 Okl 184—Shoemaker v Oil- 
itrap, 18 F2d 1051, 162 OkL 299 


Or —Erickson v Meier & Frank Co, 
18 P 2d 207, 142 Oi 76 
SC—Googe V Speaks, 9 S E 2d 489, 
194 SC 206 

Wash—^White v Consolidated 
Freight Lines. 73 P 2d 358, 192 
Wash 146—Thomas v Inland Mo¬ 
tor Freight, 68 P 2d 603, 190 Wash 
428 

39 C J p 1138 note 74 
Evldenoe held for Jury mm to 

(1) M^ether steering wheel was 
reasonably safe—Luckett v Louisi¬ 
ana Oil Corporation, 158 So 199, 171 
Miss 670 

(2) Whether v^icle was Illegally 
parked on highway —^American Co 
of Arkansas v Baker, 60 S.W2d 672, 
187 Ark 492 

(3) Whether employee sustaining 
injuries while riding to work on 
employer’s truck was being gratui¬ 
tously conveyed—^Anderson v Bal- 
lenger. Ii64 SE 813, 166 SC 44 
Evldeiuie held insnlBiaent to raise 

Jury gaestlon 

Ark—Magnolia Petroleum Co v 
Saunders. 104 S W 2d 1062, 193 
Ark 1080—Wheeler v Ellis, 85 S 
W.2d 64. 188 Ark 133 
Ky—^Magness* Adm'x v Hutchinson, 
117 S W 2d 1041, 274 Ey 226 
Mcms —Cazy v Streeter & Sons Co, 
169 NE 782, 370 Mass 176. 

Miss.—^Dr. Pepper Bottling Co v 
Gordy, 164 So 286, 174 Miss 892 
Tex —^Railway Express Agency v 
Robinson, Civ App, 162 SW2d 984, 
error refused. 

89 C J p 1188 note 74 [b] 

99. Mo —Wamnght v Missouri 
Lumber & Mining Co, 137 S.W. 
68, 156 Mo App 612. 

N J —^Fagan v Now Jersey Cent R 
Co, 111 A 82, 83 N J Law 464 
39 CJ. p 1138 note 75 

1. US —^Lilly V. Grand Trunk 

Western R Go, Ill, 68 S Ct 847, 
817 U.S. 481, 87 LEd 411—Chi¬ 
cago, St P, M & O Ry. Co V 
Muldowney, CCA Minn, 180 F.2d 
971, certiorari denied 63 SGt 526, 
817 US. 700, 87 LEd 660—Ander¬ 
son V Baltimore & O R Co, C C 
ANT, 89 F2d 629, certiorari do¬ 
med Baltimore & O R Go v. An¬ 
derson, 68 S Ct 14, 302 U S 696. 
83 L Ed 688—Chesapeake & O By 
Co V Wood. CCA Ohio, 69 F 2d 
1017, certiorari denied 68 SCt 92,, 

176 


S87 US 646, 77 LEd M9—Cbea- 
apeake & O Ry Co v Wells, C 
C A Ohio, 49 F2d 261, certiorari 
denied Wells v Chesapeake & O 
Ry Co, 52 set 23, 284 US 641, 
76 LEd 645—Lehigh & N E R 
Co V Smale, CCANJ, 19 F2d 
67 

Ark—Chicago. R I & P. Ry Co v 
Matthews. 49 SW2d 392, 185 Ark 
724, certiorari denied 63 S Ct 88, 
287 US 640, 77 LEd 664 
Ill—^Lllly V G'^and Trunk Western 
R Co, 37 NE2d 888, 312 Ill App 
78, reversed on other grounds 68 S 
Ct 847, 817 US 481. 87 LEd 411 
Ind—New York, C & St L R Co 
V Connaughton, 6 N E 2d 904, 213 
Ind 419 

Mo —^Aly V Terminal R Ass'n of St 
Louis, 119 SW2d 863. 842 Mo 
1116, certiorari denied Terminal 
R Ass'n of St. Lou s v Aly, 69 
set 251, 806 US 655, 88 LEd 
424—^High V Quincy, O & K C 
R Co, 800 SW 1102, 818 Mo 444 
—Hilderbrand v St Louis-San 
Francisco Ry Co, 298 SW. 1069. 
220 Mo App 1229. 

Okl—Coxpiui Juda quoted la Rudeo 
Oil ft Gas Co V Lofland, 185 P 2d 
494, 496, 192 Okl 266—Atchison, 
T & S F Ry. Co v Washington, 
66 P2d 1190, 176 Okl. 521 
SC—Gordon v Atlantic Coast Line 
R Co, 174 S E 904. 178 S C. 72. 
Tenn—Nashville, C ft St L. Ry v. 

Pollard, 14 Tenn App 888 
89 C J p 1188 note 76 

Giedlblllty of witassses 
In action under Federal Employ¬ 
ers’ Liability Act, fact that testi¬ 
mony of plaintiff's only witness who 
testified to impz oper condition of 
engine wheel was contradicted by 
several witnesses of defendant, in; 
eluding two inspectors from Inter¬ 
state Commerce Commission, and 
that plaintiff’s witness had been dis¬ 
charged by defendant, did not render 
testimony insufficient to go to jury 
—Oram v. Illmole Cent R Co, 73 
S W 2d 786, 886 Mo 668, certiorari 
domed Illinois Cent R, Co v Crain, 
56 S.Ct. 123. 298 U.S 607. 79 LEd 
698. 

Bvidoaoe hsld snffloleat to go to Jaiy 
oa qaestloa 

(1) Whether locomotive boiler is 
in condition required by Boiler In¬ 
spection Act i 2, 46 USOA 9 23.— 
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IS no evidence tending to show any negligence of 
the master regarding the condition of a locomotive 
and its appurtenances, the case should not be sub¬ 
mitted to the jury.2 Wliether or not an order of 
the Interstate Commerce Commission relating to 
handholds on “cars” applies to tenders which are 
parts of locomotives is a question of law and should 
not be left to the jury to determine 3 

Engineering question Under the Federal Boiler 
Inspection Act § 2, 45 U S C A § 23, requiring lo¬ 
comotive boilers and their appurtenances to be in 
such condition as to permit their use without unnec¬ 
essary danger, it has been held that it is not for the 
courts to lay down rules which will restrict carriers 
in their choice of mechanical means by which the 
locomotive boilers are to be kept m the proper con¬ 
dition , nor are such matters to be left to the vary¬ 
ing and uncertain opinions or verdicts of juries, 
since the matters are engineering questions.^ 


(d) Railroad Cars 

The question of the maeter’e negligence In respect 
of railroad cars and their appliances is a question for 
the court in the absence of a conflict of evidence or 
where the evidence so clearly preponderates that a ver¬ 
dict to the contrary should be set aside, but where the 
evidence is substantially conflicting the question is one 
for the jury 

The question of the master's negligence in re¬ 
spect of railroad cars and their appliances is a ques¬ 
tion for the court in the absence of a conflict of 
evidence^ or where the evidence so clearly pre¬ 
ponderates that, in the exercise of sound discre¬ 
tion, a verdict to the contrary should be set aside,® 
but where the evidence is substantially in conflict 
the question of the master's negligence is ordina¬ 
rily one for the jury where a servant is injured by 
reason of a defect in, or want of, a hand hold and 
the like,7 step,^ or brake® of a railroad car, or by 
other defective or dangerous conditions of a car 


V^atkma v Boston & M R R. 138 
A 816, 88 NH 10 

(2) Whether pony wheel of loco¬ 
motive was defective. In violation of 
Interstate Commerce Commission's 
rule, so as to render railroad negrli- 
fi:en^ regardless of whether railroad 
had notice of defect—Cram v Illi¬ 
nois Cent R Co, 73 8 W 2d 786, 386 
Mo 868, certiorari denied Illinois 
Cent R Co v Cram, 66 SCt 123, 
393 US 607, 79 L. Ed 698 
SubstaiLtlal evidoiLoo 
Switching foreman suing for in¬ 
jury under Federal Boiler Inspection 
Act was entitled to go to jury on 
substantial evidence that footboard 
on rear of engine tender did not 
function properly. Irrespective of 
whether railroad was negligent — 
Aly V. Terminal R R Ass'n of St 
Louis, 78 SW2d 861, 886 Mo 840 

a. Fa —^Pursglove v Monongaliela 
Ry Co. 181 A 477, 285 Fa 27, cer¬ 
tiorari denied 46 S Ct 862, 270 U S 
654, 70 LEd 788 
89 C J p 1189 note 77 
Svldeaoe held Uumfflolent to raise 
Jury question 

U S —^Lynch v Delaware, L & W R 
Co, CCANT, 68 P2d 177 
BAn —^Barlovich v Union Pac R 
Co, 68 P 2d 1061, 144 Kan 18>6 
Tex—Emmons v Texas & P. Ry 
Co, CivApp. 149 SW3d 167, er¬ 
ror dismissed. Judgment correct. 

& Mo —Satterlee v. St Louis-San 
Francisco Ry. Co, 82 SW2d 69, 
836 Mo 948 

4. US —Baltimore & Ohio R Co v 
Groeger, Ohio, 46 SCt 169, 266 U 
S 621, 69 LEd 419 
HI—Auschwzts V Wabash Ry Co. 
178 N E 408, 346 Ill 190 
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NH—Watkms v Boston & M R 

R. 138A 815, 83NH 10 
39 C J p 1189 note 79 

Held not engluaermg question 
In action for death uf flieman, 
who either fell or was knocked from 
tender by a low viaduct while at¬ 
tempting to return to engine cab 
over coal bin while returning from 
“doghouse” on tender where he had 
gone for shelter after a drenching 
received while taking on water in 
subzero weather, issue of whether 
facilities furnished constituted negli¬ 
gence was not an engineering ques¬ 
tion solely within Jurisdiction of In¬ 
terstate Commerce Commission but 
was a question for jury—O’Brien v 
Chicago & N W Ry Co, 68 N E 2d 
638, 329 IllApp 882 

5. SC —Game v Atlantic Coast 
Line R Co, 30 S.E 3d 38, 204 S C 
462 

89 C J p 1140 note 9l 
Bvldeuoe held Insufficient for Jury 
U S —^Atchison, T & S F Ry. Co. v 
Scarlett, Cal, 67 SCt 641, 300 U 

S. 471, 81 LEd 748, rehearing de¬ 
nied 67 set 787, 301 US. 712, 81 
L Ed 1366—^Raudenbush v Balti¬ 
more &0 R R, DC Pa, 68 F 
Supp 829 

Ark—^Kum v Teague, 94 SW2d 
1087, 192 Ark. 687 

Ky —^Louisville & N. R Co v Smith. 
165 S W 2d 28. 287 Ky. 671—Louis¬ 
ville & N R Co V Grant, 27 S 
W 2d 980, 334 Ky 276 
NC—^Brewer v Southern Ry Co, 
30 SE2d 370, 221 NC 468 
Okl —Lowden v Bowen, 188 P 2d 
980 

39 C J p 1140 note 91 [a]. 

6. US—^Benefield v. Woods Bros 
Const Co . C.C A Miss, 17 F 2d 871 

7. US—Swmson v Chicago, St. P,, 

177 


M & O Ry Co, Mmn, 65 S Ct 
517, 291 US 629, 79 LEd 1041, 
06 ALR 1136, rehearing denied 
65 set «42, 295 US 767, 79 L 
Ed 1708—^Fort Street Union De¬ 
pot Co V Hillen, CCA Mich, 119 
F3d 307. certiorari denied 62 S. 
Ct 82. 814 US 642, 86 L Ed 616 
—Chicago & N W Ry Co V Kel¬ 
ly, CCAMinn, 84 F2d 569—Chi¬ 
cago & N W Ry Co V Kelly, C C 
A Minn , 74 F.2d 31 

Mo—Gordon v Kansas City South¬ 
ern Ry Co., 121 SW 80, 222 Mo. 
616 

89 C J p 1189 note 80. 

8. Mich—^Leary v Houghton Coun¬ 
ty Tract Co, 137 NW 225, 171 
Mich 865, 46 LRA,NS, 859. 

89 C J p 1189 note 81 

9. US —Myers v Reading Co , Pa, 
67 set 1384, 881 US 477. 91 L 
Ed 1615—^Altman v Atlantic Coast 
Line R Co , C C A Fla, 18 F 2d 406 

Cal—Phillips V Southern Pac Co, 
58 P2d 688, 14 CalApp2d 464— 
Karberg v Southern Pac Co, 62 P. 
2d 285, 10 Cal App 2d 284 

Ill.—Carter v. Peoria & P U Ry. 
Go, 8 NE2d 956. 286 IllApp 682 
—West V Cincinnati, I & W R 
Co, 240 I11.APP 612 

Mo—Wild V Pitcairn, 149 S.W2d 
800, 847 Mo 915, certiorari denied 
PitccLim V Wild, 62 set 72, 814 
US. 688, 86 LEd 512—Uason v 
Kansas City Terminal Ry Co, 138 
SW2d 188—^Henry v. Cleveland, 
C., C & St. L Ry. Co, 61 SW2d 
840, 882 Mo 1072, certiorari demed 
Cleveland. C, C & St L R Co v 
Henry. 64 SCt. 70, 290 US 627, 
78 LEd 646—^Roan v Wells, App., 
14 SW3d 488 

N J —^Henderahot v New York, S 
& W R Co., 188 A. 206, 6 N J Miae 
727. affirmed 140 A. 919, 104 NJ 
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and its appliances.^^ The question has been held 
one for the jury where the injuries resulted from 
the defective or dangerous condition of a foreign 
car,tank car,i2 dump car,is wrecker,!^ or hand 


car or tool car and the like i® Where a servant is 
injured by reason of defects in a coupling appara¬ 
tus, the question of the master's negligence may be 
one for the jury,i® but the direction of a verdict 


Law 436, certiorari denied New 
York. S & W. R Go ▼. Hendershot. 
48 set 662, 277 U.S 602, 72 L 
Ed 1009 

N C —^Bnttain v Atleuitic & T Ry 
Co, 9 SE2d 416, 217 NC 737— 
Bateman v. Brooks, 167 SE 627, 
204 NC. 176 

8G—Link V Seaboard Air Line Ry 
Co, 156 SE 481, 159 SC 688, cer¬ 
tiorari denied Seaboard Air Line 
Ry Co V. Link. 51 SCt 212, 282 
T7S 900, 75 LEd 792 
39 C J p 1189 note 82 
Qoestloiifl as to partlonlar defeots 
for Jury 

(1) Whether braJke was defective 
or inefficient 

US—Spotta V Baltimore & O R 
Co, CCAInd, 102 F2d 160, cer¬ 
tiorari denied Baltimore & O R 
Co V SpottB, 69 S.Ct 1089, 807 
US 641, 83 LEd 1622—Chesa¬ 
peake & O Ry Co V Gowen, CC 
A Ohio, 66 F2d 260—^Ene R Co 
T Irons, CCANJ., 48 F 2d 60. 
certiorari denied 61 SCt 649, 288 
US 867, 76 LEd 1463—Detroit. 
T. & 1 R Co V Hahn. CCA Ohio, 
47 F2d 69. certiorari denied 61 S 
Ct 489, 283 US 842, 76 LEd 1462 
Cal—Newkirk v. Los Angeles Junc¬ 
tion Ry Co. 181 P2d 635, 21 Cal 
2d 808—Earberg v Southern Pac 
Go, 62 P.2d 286, 10 Gal App 2d 234 
Ill—Anderson v Chesapeake & O 
Ry Co, 186 NE 186, 862 Ill 661. 
certiorari denied Chesapeake & O 
Ry Co V Anderson, 64 SCt. 98, 
290 US 676, 78 L.Ed. 683. 

Minn—^Duryea v Chicago, St P, M 
& O. Ry Co, 260 N.W. 528, 194 
Minn 431. 

NC—Spencer v. Seaboard Air Line 
Ry Co., 160 SE 768, 201 NC 687. 
certiorari denied Seaboard Air Line 
Ry Co V. Spencer, 62 SCt 812, 286 
US 639. 76 LEd. 938 
Tex—^Texas & P Ry Co v. Baldwin, 
Civ App, 25 SW2d 969, affirmed. 
Com App. 44 SW2d 909, certiorari 
denied 68 S Ct. 11, 287 U.S 606, 
77 LEd 527, 

(2) Whether railroad complied 
with the Safety AppLance Act re¬ 
quiring on efficient hand brake 
US—Spotts V. Baltimore & O R 

Co, GCA.Ind, 102 F2d IdO, cer¬ 
tiorari domed Baltimore & O R 
Co V Spotta, 69 SCt. 1089, 307 U 

5 641, 83 LEd 1622—Chesapeake 

6 O. Ry Co. V Gowen, CCAOhlo. 
66 F2d 260. 

HI —^Anderson v. Chesapeake & O 
Ry. Co., 186 NE. 186, 862 lU 661. 
certiorari denied Chesapeake & O 
Ry Co V Anderson, 64 SCt. 93, 
290 U.S. 676, 78 LEd. 688. 


(8) Whether equipment furmshed 
by railroad complied with minimum 
requirements px escribed by inter¬ 
state commerce regulations and 
whether equipment was efficient — 
Barry v Reading Co, CCANJ, 147 
F2d 129, certiorari denied 65 SCt 
912, 324 US 867, 89 LEd 1422, re¬ 
hearing denied 65 S Ct 1022, 324 U 
S 891, 89 L Ed 1488 

(4) Whether motor car would have 
been stopped before open switch 
was reached, and derailment avoided 
if brakes on car had been in good 
condition—Chicago, R I & G Ry 
Co V Bemnard. Tex Civ App, 276 
SW 605. 

Evidence hdd Insnillolent for jury 
U S —Grand Trunk Western R Co 
V Holstein, CCA-Mich, 67 F.2d 
780 

N C —Brewer v Southern Ry. Co., 20 
SE2d 870, 221 NC 463. 

Okl —^Earl v Oklahoma City-Ada- 
Atoka Ry, Co, 101 P 2d 249, 187 
Okl 100 

S G —Game v Atlantic Coast Line R 
Co . SO S E 2d 88, 204 S C. 452 
WVa—Staton v Virginian Ry Co, 
19d SE. 601, 119 WVa 658 
Meohanlcal questloa 

Efficiency of railroad hand brakes, 
requiring two and a half turns of 
brake wheel to set, was held mechan¬ 
ical question for court, not Jury, to 
detemune from testimony of engi¬ 
neers and officers of companies 
building cars—^De Queen & E R Co 
V. Dye, 58 S.W2d 956, 187 Ark 219 
Weight to be given testimony of 
witnesses Is a question for the jury 
—^Earberg v Southern Pac Co, 62 
P2d 285. 10 CcUAppSd 234. 

la US—Guest V. Wabash R Co.. 
CC.AI11, 147 F2d 679—Fort 
Street Union Depot Co v. Hillen, 
CCAMich, 119 F2d 307. CerUo- 
rari denied 62 SCt 82, 814 U S 642, 
86 LEd. Old. 

Ill—Spelling V. Chicago & E. Z. R 
Co , 60 N E 2d 267. 826 111 App 676 
Minn —^Wolf v. Chicago, M, St P. & 
P. R Co., 280 NW. 826, 180 Minn 
310. 

Mo—Cole V. St Louis-San Francis¬ 
co Ry Co, 61 SW 2d 844, 882 Mo 
999. 

Okl —Eansas, O & G Ry Co. v. Bal- 
lew, 61 P 2d 181, 177 Okl 500. 

S.C—Tyner v. Atlantic Coast Lme 
R. Co. 146 SE 668, 149 S C 89 
Tex.—^Roberts v Texas & P. Ry Co, 
180 SW2d 880, 142 Tex 660—Eir- 
by Lumber Co v Cunningham, Civ 
App, 164 SW 288 
Wyo—Chicago ft N. W. Ry Co v 
Ott, 287 P. 238, 88 Wyo. 200, lie- 

178 


hearing denied 238 P 287, 83 Wyo 
200, certiorari demed 46 S Ct 201, 
269 US 585, 70 LEd. 426 
39 C J p 1139 note 88 
Evldenoe held to xalso Jnry ques¬ 
tion 

(1) Whether movement of cars 
fx^m one yard to another was 
switching movement as affecting ap¬ 
plicability of Safety Appliance Acts 
—Philadelphia ft R Ry Co v 
Bartsch, CCANJ, 9 F2d 868 

(2) Whether railroad violated 
Safety Appliance Acts 

US—Thompson v Missouri Pac. R. 
Co, C.CAMO. 15 F2d 28-^arke 
V. Chicago ft N W Ry Co. DC 
Minn, 63 FSupp 679 
Cal —^Burch v Atch son, T ft S. F 
Ry Co. 142 P 2d 965, 61 Cal App 2d 
286 

I (8) Whether running board was 
secure —Burch v Atchison, T ft S 
F. Ry Co, supra. 

11. S C —Rhodes v Southern Ry. 

Co ,198 S E 882, 188 S.C 238 
39 C J p 1140 note 84 
IS. Cal —^Newkirk v. Los Angeles 
Junction Ry. Co, 181 P 2d 685, 21 
Cal 2d 808 

Tex—^Magnolia Petroleum Co t 
R ay. Civ App., 187 SW 1085 
IS. WiB—York V. Chicago, M & St 
P R. Ca, 198 NW. 877, 184 Wis 

no 

89 C J p 1140 note 86. 

14. US—Atlantic Coast Line R Co. 

V Simms, CC.A.Fla., 167 F2d 874. 
10. Ill—Beck V. Baltimore & O. R 
Co, 244 Ill App. 441 
Kan—^Palmer v Midland Valley R. 

Co, 235 P 058, 118 Kan 607 
Mo—JoJee V Missoun-Kansas-Texas 
R Co, 189 SW2d 668, 854 Mo 489, 
161 ALR. 888. 

NH—^Dade v. Boston ft M. It R, 80 
A 2d 486, 92 NH 294 
NC—^Brittain v. Atlantic & Y. By. 

Co , 9 S E 2d 416, 817 N.C 737 
89 C J p 1140 note 87 
Evidence held Insnillolent fox Jnxy 
Ky—Cincinnati. N O & T P. Ry 
Co. V Owens, 11 BW2d 181, 226 
Ky 472. 

1& US.—Chicago, St P, M. ft O 
Ry. Co. V Muldowney, CC-AMinn. 
180 F2d 971, certiorari denied 63 
set 526, 817 U.a 700, 87 L.Ed 
660 

Anz—^Apache Ry. Go v. Shumway, 
168 P2d 142, 62 Arlz. 859. 159 A 
LR 867. 

Minn—^R obb v Duluth, M. ft I. R 
Ry. Co, 890 NW. 666, 207 Minn 
167. followed in 219 NW 610, 207 
Minn 648, certiorari denied Duluth, 
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against an employer for failure to provide auto¬ 
matic couplers as required by statute has been held 

proper.i7 

(e) Railroad Tracks and Roadbeds 

Whether a railroad company haa been negligent In 
maintaining a railroad track or roadbed, or obstructions 
or erections on, over, or near railroad tracks, whereby 
an employee is injured, ordinarily is a question for the 
Jury, although the case should not be submitted to the 
Jury in the absence of evidence of negligence. It haa 
been held that purely engineering questions should not 
be submitted to the Jury. 


Whether a railroad company has been negligent 
in maintaining a railroad track or roadbed ordina¬ 
rily is a question for the jury,i® although the case 
should not be submitted to the jury where there is 
no evidence of negligence of a railroad company 
in respect of its track or roadbed.Among the 
various defects and dangers in tracks and roadbeds 
which have resulted in mjunes to employees and 
have been held to raise questions for the jury are 
holes, ditches, etc,^^ or obstructions, debris, and 
the like, between or along the tracks,®! low joints 


M & I R. R. Co ▼ Ross. 61 S 
Ct. 0, SU U S 666, 85 L. Ed 420. 
Mo—^Trueadale ▼ Wbeelock, 74 SW 
Sd 686, 886 Ma 924—Williamson v 
St Liouis-San Francisco Ry Co, 
74 SW2d 688, 885 Mo 917—Joi- 
dan V. East St Lonls Connecting 
Ry Co, 271 SW. 997, 808 Mo. 81 
—Carter v St Louis, T & E R 
Co. 271 SW. 868, 807 Mo 696— 
Soderstrom v Missouri Pac R Co, 
App, 141 S.W 2d 78—^Hankins v 
St. LiOuis-San Francisco Ry Go., 
App, 14 S W 2d 674 
89 C J. p 1140 note 88 
Byldaiioe XLold to ram questloa for 

(1) Whether couplers of cars were 
defective. 

U S —Oeraghty v Lehigh Valley R 
Co, DCNT, 8 FSupp 376 
Mo—^McAllister y. St Louis Mer¬ 
chants’ Bridge Terminal Ry Co, 
26 SW2d 791, 824 Mo. 1005—Tal¬ 
bert V Chicago, R 1 & P Ry Co, 
16 SW2d 762, 821 Ma 1080. cer¬ 
tiorari denied Chicago, R I & P. 
Ry Co V Talbert. 60 S Gt. 86, 280 

U.S 567, 74 LEd. 621, 

(2) Whether coupler was lawful 
within Federal Safety Appliance 
Acts —St Louis Southwestern Ry. 
Ca of Texas v. Bounds, Tex Civ App., 
288 aw. 278—St Louis Southwest¬ 
ern Ry. Co of Texas v. Fyron. Tex 
Civ App, 278 S.W. 870. 

<8) Whether railroad was liable 
for violation of Federal Safety Ap¬ 
pliance Acts. 

X* j—Oellke V. Hudson & M. R Co« 
136 A 669, 6 NJMiac 2 
X.T —^Llemesa v. Long Island R 
Co. 216 H7.a 466. 217 App.Dlv. 
801. 

Mdsnes hsia InsiEfflolant for Jury 

(1) Whether couplers were defec¬ 
tive at time of accident so as to im¬ 
pose liability on railroad. 

US—Penn v. Chicago & N W Ry. 

Co. CCA.I11.. 168 F.2d 996 
GSi.—Western ft Atlantic R R v. 
Gentle, 198 SE. 267, 68 GaApp 
288, certiorari denied Gentle v 
Western ft A R. R, 68 SCt. 262, 
806 US 664. 88 LEd 424 

(2) Whether coupler pin was de¬ 
fective—^Meiaenhelder v By ram, 283 
K.W '849. 182 Minn. 616, aJBrmed on 


reaigument 236 NW 195. 182 Mmn 

615, and certiorari denied 52 SCt 

20. 284 US 638, 76 LEd 643 

17. NT—Pleas v New York Cent 
R Go, 179 NTS 578, 189 App. 
Div 261. affirmed 184 N E. 55i5. 282 
NT 622, certiorari denied 42 S 
Ct 272, 268 U S 620. 66 L Ed 794 

18b ns —Lavender v Kurn, Mo, 66 
set 740, 327 US 646, 90 LEd 
916—Chicago & N W Ry Co v 
Green. CCAMinn, 164 F 2d 56— 
Eker v Pettibone. CCAInd. 110 
F2d 461—^Pitcaarn v Hunault, C 
GAInd, 86 F2d 664— Virginian 
Ry Co V Staton. C C A W Va, 84 
F 2d 188—^National Box Co v Wro- 
ten. CO AMISS. 66 F2d 86—Chi¬ 
cago, St P. M & O Ry Go V. 
Henkel, CCAMinn, 52 F2d 818. 
certiorari denied 52 S Ct 200, 284 
U S 688, 76 L Ed 576, and certified 
questions answered Henkel v Chi¬ 
cago, St P. M ft O. Ry Co, 62 
set 223. 284 US 444, 76 LEd. 
886. 

Ga—Southern Ry. Co. v. Lunsford, 
194 SE 603. 57 Ga.App. 53, cer¬ 
tiorari demed 69 SCt 78. 306 US 
619, 83 LEd 395 

Ill—^Porter v. Terminal R Aas’n of 
St Louis, 66 N.E2d 81. 327 Ill App 
646—^Popp V Terminal R Ass’n of 
St Louis, 45 N.E2d 398. 316 lU 
App 670 

Maas—^Murphy v Boston ft Maine 
R. R. 66 N.E2d 928, 819 Maas 
418. 

Mo—WllLams v. St Loula-San 

Francisco Ry Co, 85 S.W 8d 624, 
387 Mo 667—Schlueter v East St 
Louis Connecting Ry. Co. 296 S 
W. 106, 316 Mo 1266—Woosley v 
Wabash Ry. Co.. App. 274 SW 
871 

NT—Walls V. Lehigh Valley R Co, 
27 N T S 2d 174, 261 App Div 1116, j 
appeal denied 80 N.T S. 695, 262 
App Div. 977 

Okl.—Oklahoma Gity-Ada-Atoka Ry 
Ca V. Kirkbnde. 65 P 2d 1021, 179 
Okl 428—Schaff v Daugherty, 239 
P, 922, U2 Okl 134, certiorari de¬ 
nied 46 set 208. 270 U.S 642. 70 
LEd 776 

Or—^Adskim v Oregon-Washlngton 
R ft Nav Co.. 294 P. 606, 184 Or i 
674 J 


Tex—^Kansas City Southern Ry Co 

V. Chandler, Civ App, 192 S W 2d 
804, refused no reversible enor^ 
Mosey y. Texas ft P Ry Co, Civ 
App , 191 S W 2d 65. 

89 C J p 1141 note 02 
19. U S —^Delaware. L. ft W R Go 
y Koake. NJ, 49 SCt 202, 279 
US 7, 78 LEd. 678 
39 C J p 1141 note 1. 

Striking deraller from wrong dlreo- 
tion 

U S —Brady v Southern Ry Co, N 
C. 64 set. 282. 820 US 476, 88 
LEd 239 

Byidenoe held InsnfflelMit for Jury 
U S —^Atlantic Coast Line R. Co v. 
Temple, SC. 62 SCt 334, 285 U. 
S 143, 76 LuEd 670—Toledo, St 
&W R Co y Allen. Mo. 48 SCt 
216, 276 U S 165, 72 L Ed 618, con¬ 
formed to Allen v Toledo, St Lou¬ 
is ft Western Ry. Co, Sup, 12 S. 
W2d 1116. 

Mass—Slamin y. New York, N. H ft 
H R Co. 185 NE 858, 282 Mass. 
690 

Mo—^Blattingly y. Broderick. 86 SW 
2d 416, 225 Mo App 877 
Ohio—^Bevan v New York, C. ft St 
L. R Go, 6 NE2d 882, 182 Ohio 
St 245, certiorari denied 67 SCt 
924, 801 US 696, 81 LEd. 1851 
Okl—Wnght V. Atchison. T ft S. 
F. Ry Co., 88 P2d 617, 170 Okl 
48. 

Tex—^Pans ft G. N R. Co v. Staf¬ 
ford. Com App., 68 SW2d 1019— 
Ochoa y Fort Worth ft D. C. Ry. 
Co, ClvApp, 298 SW 879. 

50, US —Handy v. Reading Co, D 
‘ OPa, 66 FSupp 846 

Ill—Speinng v Chicago ft E. I R 
Co, i60 NE2d 267, 325 Ill App 
676 

Mo—Goslin V Kum. 178 SW2d 79, 
361 Mo 895—Odell y. St Louis- 
San Francisco Ry. Co., App. 281 S 

W. 466 

N J —Shortway y Erie R Co., 148 A 
172, 8 N J.Misc 29. affirmed 168 A 
907, 107 N.J Law 385. 

S.C—^McClain v. Charleston ft W 
a Ry Co. 4 SE8d 280, 191 SC 
382 

89 C T p U41 note 98 

51. US—^Waddell v Chicago ft E 
I. R Co, C.CAI11, 142 F2d 809, 
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or places on the tracks,*2 or dangerous conditions 
at a curve,23 bridge,24 or switch,25 or conditions re¬ 
sulting in the setting or collapse of the roadbed25 
or bridge 27 Whether a railroad has furnished a 
reasonably safe place in respect of a trestle re¬ 
quired to be used by the servant ordinarily is a 
question for the jury,38 although it has been held 
that it is not evidence of negligence for a railroad 
to maintain an uncovered underground farm cross¬ 
ing without regard to its use or location 29 


Obstruction or erection on, over, or near railroad 
tracks. The proximity of a structure to the track 
may, as a matter of law, be negligent or careful, 
or the negligence in its erection may be a question 
of fact, according to the circumstances of each par¬ 
ticular case;^3 but where a servant is injured by 
reason of obstructions or erections placed on, over, 
or near railroad tracks the question of negligence 
IS usually held to be one for the jury^i unless the 
evidence fails to show any negligence on the part 


certiorari denied 65 SOt 69, 333 
CIS 732, 89 LBd 587—Chnatian 
v Boston &M R R, CCA NT. 
109 F 2d 108—^Pitcairn v Hunault, 
CCA Ind , 86 F 2d 664—Chicacro, 
B & Q R Co V Kelley, CCA 
Neb. 74 F2d 80—Terminal R 
Ass'n of St Louis v Fame, GC 
A Mo. 69 F2d 779—Chicago & N 
W Ry Co V Strutheis, CCA 
Minn, 52 F2d 88 certiorari de¬ 
nied 52 set 88. 284 US 662. 79 
L Ed. 561—Youngstown & O R 
R. Co. V Halverstodt. CCA Ohio, 
12 F 2d 995. 

Ark—Missouri Pac R Co. v Zollie- 
coSer, 191 SW2d 587. 209 Ark 659 
Cal —Smith v Schumacker. 86 P 2d 
967, 80 Cal App 2d 251, certiorari 
denied Schumacher, v Smith. 59 
set 1046, 807 ns i646. 83 LEd 
1626—Haskins v Southern Pac 
Co, 39 P2d 895. 8 Cal App 2d 177 
Miss—^Illinois Cent R Co v Hum¬ 
phries, 155 So 421. 170 Mias 840 
Mo—Taah v. St Lruls-San Francis¬ 
co Ry Co. 76 SW 2d 690, 835 Mo 
1148—Smith y Southern Illinois & 
Missouri Bridge Co, SO SW2d 
1077, 836 Mo 109—Sweeney v Ter¬ 
minal R Ass’n of St Louis, App. 
no SW2d 852—Hicka y Missoiri 
Pao. R Co. 40 S W 2d 612, 235 Mo 
App. 1058, 226 Mo App 362 
Ohio —Howard y. Pennsylvania R 
Co. 182 NE 668. 43 Ohio App S6 
Or—^Adsklm v Oregon-Waehingrton 
R. & Nay Co, 294 P. 605, 134 Or 
674—^Adskln y Oregon-Washington 
R A Nav. Co. 276 P 1094, 129 Or 
169. 

Tenn.—Tennessee Cdnt Ry Co y 
Shacklett. 147 S.W 2d 1064. 24 

Tenn App 658 * 

89 C J. p 1141 note 94 

IMdsnoe h^U Insntnolaiit for Jury 
U-S—Chicago & N W Ry Co y. 

Payne, CC.ANeb., 8 F2d 882 
Ark—White y. St Louis Southwest¬ 
ern Ry Ca. 188 SW.2d 781. 207 
Ark 1006 

Cal—^Matthews ▼. Southern Pac Co, 
59 P 2d 220, 16 Cal App 2d 36 
NH—^Dade v Boston & M R R. 
30 A 2d 485. 92 NH 294. 

S3. Mo—Harrison y St Louis-San 
Francisco Ry. Co. 99 S.W2d 841, 
339 Mo 821 
89 C J. p 1141 note 96. 


23. US—^Florida East Coast Ry 
Co V Clark. CCA Fla, 42 F 2d 
216. certioiaii denied 61 SCt 76, 
282 US. 870, 75 LEd 769 

39 C J p 1141 note 96 

24. US—Pauly y. McCarthy, Utah. 
67 S Ct 962, 830 U S 802, 91 L Ed 
1261—^Bailey v Central Vermont 
Ry, Vt. 63 set 1062, 819 US 360, 
87 LEd 1444, conformed to 85 A 
2d 886, 118 Vt 438—Rashaw y 
Central Vermont Ry, C.CAVt, 188 
F2d 263 

Minn —^Bimberg v Northern Pac Ry 
Co, 14 NW2d 410. 217 Mum 187, 
followed in 14 NW2d 419. 217 
Mmn 187, certiorari demed 66 S 
Ct 87, 323 US 752, 89 LEd 602 

Vt—^Bailey v Central Vermont Ry , 
36 A 2d 366, 118 Vt 483. conform- 
mg to 63 set 1062, 819 US 360. 
87 LEd 1444 

Va—Bly V Southern Ry Co, 81 S 
E 2d 664, 183 Va 162, opinion ad¬ 
hered to 82 SE2d 669, 183 Va 
406. 

25. US —Stewart v Baltimore & O 
R Co, CCANT, 137 F 2d 637 

Ark —St Louis-San Francisco Ry 
Co. y Pearson, 281 SW 910, 170 
Ark 842, certiorari denied 47 S Ct 
101, 273 US 711, 71 LEd 868 

Cal—Thomas v Southern Pac Co, 
2 P2d 544, 116 Cal App 126, cer¬ 
tiorari denied Southern Pac Co v 
Thomas, 62 S Ct 265, 284 U S 689, 
76 LEd 682 

Ill—Adamaitis y. Gardner, 63 NE 
2d 136, 336 Ill App 694. 

Iowa—^McCall y. Pitcaim, 6 NW2d 
416, 232 Iowa 867. 

39 C J. p 1141 note 97 

Bvldenoa lisld InsnttoieBt for Jnxy 

Mo—^Benton v. St Louis-San Fran¬ 
cisco R Co, 182 S.W2d 61, cer¬ 
tiorari denied 65 SCt 676. 824 U 
S 843, 89 LEd 1406 

28. NH.—^Burke y Boston & M. R 
R, 184 A 674. 82 NH 860 

89 C J. p 1141 note 98 

27. Va—Roberts y Southern Ry 
Co, 146 SE. 266, 161 Va. 816. 

39 C.J. p 1141 note 99. 

28: U S —Cawman y Pezmsylvania- 
Reading Seashore Lines. C C A N 
J.. 110 F2d 832, certiorari denied 
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Pennsylvania Reading Seashore 
Lines y. Cawman. 61 SCt 24, 811 
US 666, 86 LEd 427 

NY—^Hendricks v New York, N H 
AH R Co, 167 NE 449, 261 N 

Y 297, reargument denied 168 N. 
E 439, 251 NY 691, certiorari de¬ 
nied New York, N H & H R Co 
y Hendricks, 50 SCt 82, 280 US. 
601, 74 L Ed 646. 

NC—Batton y Atlantic Coast Lme 
R Co. 193 SE 674, 212 NC 266, 
certiorari denied Atlantic Coast 
Line R Co y Batton. 68 S Ct 750, 
308 US 661, 82 LEd 1112. 

39 CJ p 1141 note 2 

Bvldenoe held msefflo'ant for Jury 

Ark —^Missouri Pac R Co v Hath- 
cock, 139 SW2d 36, 200 Ark 294 

22. NY—Maue v Erie R Co, 91 
NE 629. 198 NY 221' 

30. Minn—Cay y Chicago, M & St 
P R. Co. 116 NW. 949. 104 Minn 
1 . 

NY—^Long y Payne, 190 NYS 803, 
198 AppDiy 6G7 

39 CJ p 1142 note 4. 

V 

31. US—Ellis y Union Pac R Co, 
Neb. 67 set 698, 839 US 649, 91 
LEd 672—New York, C & St L. 
R Co y. Boulden, CCA Ind, 68 
F2d 917, certiorari denied 63 S Ct 
786, 289 US 768, 77 LEd 1498— 
Emch y Pennsylvama R Co., C 
C A Ohio, 87 F2d 828 

Ill—Sprickerhoff y Baltimore & O. 
R Co, 66 NE 2d 632, 323 Ill App 
840—Werner v Illinois Cent R. 
Co, 33 NE 2d 121, 309 Ill App 292, 
reversed on other grounds 42 NE 
2d 82, 879 Ill 669 

Mo—^Wallingford v. Terminal R. R 
Ass'n of St Louis, 88 S W 2d S61. 
887 Mo 1147—Westover v. Wabaah 
Ry Co., 6 SW3d 843, certiorari 
denied Wabash Ry Co v West- 
over, 49 set 31, 278 US 632, 73 
LEd 660—^Howser v. Chicago 
Great Western R. Co, 6 SW2d 
69, 319 Mo 1016 

SC.—James v Atlantic Coast Line 
R Go, 18 SE 3d 616, 199 SC 45— 
Tyner y Atlantic Coast Line R 
Co, 146 SE 663, 149 SC 89— 
Green y Atlantic Coast Line R 
Co, 184 SE 386, 186 Sa 837. 

89 C J, p 1142 note 6. 
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of the railroad company 8* The want of a telltale 
or a defect therein resulting in injury to a servant 
“by reason of being struck by an overhead bridge 
or other structure may raise a question of negli¬ 
gence for the jury 33 Where cars are left on an 
adjoining track so close to the passing track that 
they cannot be passed safely and a servant is in¬ 
jured thereby, the question of negligence may be 
one for the jury under the evidence,but the mere 
placing of tracks so close together that cars mov¬ 
ing thereon have barely enough room to pass, where 
such condition results from the necessity of us¬ 
ing a public street, is not enough to support an in¬ 
ference of negligence 85 As to injuries leceived by 
a servant by reason of being crushed between a lo¬ 
comotive or car and a door jamb of a round¬ 
house or similar structure, whether a railroad 
company is negligent in failing to provide a rea¬ 
sonably safe place to work has been held to raise®® 
or not to raise87 a question for the jury, the rule 
in the latter instance being based on the principle 
that entry into or exit from a closed building, 
through a doorway, is a very different matter from 
the proximity of water tanks, mail cranes, signal 


posts, and the like which may result in injuries to 
an employee 88 Where a mail crane is maintained 
at the same distance from a railroad track as other 
mail cranes, the question as to negligence in main¬ 
taining may not be submitted to the jury,89 although 
the question may be submitted where it appears that 
the crane could have been located at a greater dis¬ 
tance from the track and still operate efficiently ^0 

Enginccruiq questions. The broad rule has been 
laid down that it is against public policy for courts 
to lay down rules as to the manner of the construc¬ 
tion of railroads or to submit to a jury for dea- 
sion purely engineering questions of railroad con¬ 
struction, in an action by a servant to recover dam¬ 
ages for injuries sustained by him,^! and the rule 
has been held applicable specifically to curves in a 
railroad track ^8 There is authority opposed to 
this general rule,*® and there is also authority which 
does not deny the rule in its entirety, but holds that 
it should not be extended beyond its specific appli¬ 
cation** Furthermore, neither the general doc¬ 
trine nor Its specific application prevents a submis¬ 
sion to the jury of the negligence of a railroad in 
the method of using the track.*5 


88. us —^Atlantic Coast Lins R Co 
V Powe. SC, 61 S Ct 498. 288 U S 
401, 76 LEd 1142 
Bvldsnoe held tnsuWolent for Jmy 
US—Philadelphia & R Ry Co v 
Thirouin, CCANJ, 9 F2d 866, 
followed in Szcsepanski v Fenn- 
sylvasiia R Co, 36 F2d 1022. 

Me—Birmmsrham v Bangor & A R 
Co, 147 A 149, 128 Me 264 
Minn —Stone v Chicago & N W Ry. 

Co. 222 NW 641, 176 Minn 104 
Mo —^Hamilton v St Louis-San 
Francisco Ry Go, 300 SW 787. 
318 Mo 128 

39 C J p 1142 note 6 [a] 

33, US —Reading Co v Geary, GC 
AMd. 47 F2d 142, 79 ALR 826. 
certiorari denied 61 SCt 492, 283 
U S 844, 76 L Ed 1464 

39 C J p 1142 note 7. 

Bvidonoe held InsnlBLoleiit for Jnry 
Ala—Southern Ry Co v Giawley, 
155 So 668, 229 Ala 162 

34. Mo—^Vaughan v St Louis Mer¬ 
chants* Bridge Terminal Ry Co. 
18 SW2d 62, 822 Mo 980. 

KJ—^Reardon v. Delaware, L & W 
R Co. 147 A 644. 106 NJLaw, 
172, certiorari denied Delaware, L 
d; W R Co V Reardon, 60 S Ct 
289, 281 US 724, 74 LEd 1142 
89 C J p 1142 note 8 
Bvldenca held Insufflclaat for Jury 
Ky—Brooks v LouisviUe & N R 
Co, 26 SW2d 623, 233 Ey 666 

85. U S.—^Reese v Philadelphia & R 
R Co, Pa, 86 set 134, 289 U.S 
463, 60 LJBkL 384. I 


36. US—^Harvey v Texas & P R 
Co, Tex, 166 F 385, 92 C C A 237 

89 GJ p 1143 note 10 

37. NT —Hogan v New Yoik Cent 
& H R R Co, 102 NE BBS, 209 
NT 20. 

39 C J p 1142 note 11 

30. NT—^Hogan v New Tork Cent 
& H R R Co. Bupxa 

39. U S —Southern Pac Co v Berk¬ 
shire, Tex, 41 set 162, 254 US 
415. 66 LEd 335 

N T —Sisco V Lehigh & H R R Co, 
89 NE. 958, 145 NY 296 

4a Colo—^Denver & R. G R. Co v 
Burchard, 86 P 749, 86 Colo 639. 
9 AimCas 994 
39 CJ. p 1143 note 14. 

41. Pa—^McGuire v. Lehigh Valley 
R. Co. 64 A 825. 216 Pa. 618. 

39 C J p 1143 note 15 
Spaoe hetween traoks 
Court, In determining whether 
railroad provided car checker safe 
working place, will not prescribe 
apace between tracks or leave ques¬ 
tion to Jury—^Toledo, St L & W R 
Co V Allen. Mo, 48 SCt 216, 876 
U S 166, 72 L Ed. 613. conformed to 
Allen V Toledo, St Louis & West¬ 
ern Ry Co, 12 SW2d 1116 

42. US —Tuttle v Detroit, G H & 
M R Co, Mich, 7 set 1166, 122 
U S 189, 194, 80 L Ed 1114. 

Va—Potomac, F & P R Co v 
Chichester, 68 S E 404, 111 Va. 162. 
39 C J P 1148 note 16 I 
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43. Iowa —Gordon v Chicago, R i. 
& R R Co, 106 N W 177, 129 Iowa 
747 

89 CJ p 1148 note 17. 

Adequacy of curve of tracks as 
oontnbutliig cause to throwing fire¬ 
man from engine was held for jury 
—^Watkins v Boston & M R R, 146 
A 866, 84 NH 124, certiorari denied 
Boston & M R R V Watkins, 60 
set 86, 280 US 684. 74 LEd 633. 

44L Mo —SchultheiB v. United R 
Co. 286 SW 64 
39 CJ p 1148 note 18 

Btmoture devtotlag from standard 
While It 18 true that ordinarily 
the location of apparatus or struc¬ 
tures in proximity to railroad tracks 
18 a matter in which a jury is not 
allowed to review the Judgment of 
the locating engineers, and the Jury 
should not be allowed to infer negli¬ 
gence where there was ample need 
or propriety of the location of a 
structure deviating from the stand¬ 
ard location of such a structure, 
where It Is unexplamed, and was 
apparently unnecessarily dangerous. 
It heuB a substantial tendency to show 
negligence as against a servant ig¬ 
norant and unwarned, and a question 
for determination of the 3 ury is pre¬ 
sented —^Emch V Pennsylvania R 
Co. caAOhio, 87 F2d 828 

45. US—Norfolk & W. R. Co v. 
Gillespie, Va, 224 F. 816, 189 C,a 
A. 652. 
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(f) Buildings 

The question of the maeter’e negligence ordinarily 
Is for the Jury where the evidence shows that a servant 
was Injured by reason of the defective or dangerous 
condition of a building. 

The question of the master’s negligence ordina¬ 
rily IS for the jury where the evidence shows that 
a servant was injured by reason of the defective 
or dangerous condition of a building,^® and this rule 
has been applied where the injury is attnbutable to 
a floor that is defective^^ or slippery®* or that has 
uncovered or unguarded holes or opening^ therein,®* 
or to the want of a proper exit or escape in case of 
a Are,®* or to the dangerous condition of a trap- 
door.®i 


67 C.J.S 

(g) Platforms, Scaffolds, Ladders, and Sup¬ 
ports 

On conflicting ovidance, the question of the mee- 
ter'e negligence ordinarily la one for the Jury where a 
servant la injured by reason of want, or defective con¬ 
dition, of a scaffold, ladder, platform, support, or the 
like. 

On conflicting evidence, the question of negli¬ 
gence of the master ordinarily is one for the jury 
where a servant is injured by reason of the master’s 
failure to furnish a scaffold in a proper case,®* or 
where the injury results from the defective or dan¬ 
gerous condition of a scaffold or staging furnished 
by him,®* or the condition of a skid, runway, walk. 


46. Ill —Miller v. Rnaaell, 28 N B 2d 
776, 802 IllApp 166 

Mo —^Buaby ▼. Southwestern Bell 
Telephone Oo, 287 S W, 484— 
Pearce v Boyd-Welah Shoe Ck) ■ 
App. 6 SW2d 988. 

M.T —Caminiti v. Matthews Const 
Co, 272 NT.S. 246, 241 App Div 
879. 

KD—Olson V. Great Northern By. 
Co, 219 NW 209. 66 ND 690. 

Ohio—^New York Cent R Co v Lu- 
kanc, 167 N.EL 403, 82 Ohio App 
282 

RI—Boettger v. Mauran, A.2d 
286, 64 RI 840. 

Wash—^Kelly ▼ The Vogue, 158 P. 
2d 277, 21 Wash 2d 786. 

89 C J. p 1148 note 20 

Negligence of master In respect of 
furnishing light for dangerous 
places or providing proper ven¬ 
tilation as question for Jury see 
supra aubdiviaion f (2) of this 
section 

avldemoe held InsnlBoleat for Juxy 

IT S —Allison V Great Atlantic & Fa- 
ciflo Tea Co., CCAN.C. 99 F.2d 
607 

ICass—Raslxnas v. Swan, 67 NB2d 
662. 820 MiaBS. 60. 

IClss —Supreme Instruments Corpo¬ 
ration V. Lehr, 1 So.2d 242, 190 
Mise 600. 

Mo—^Bello V. Stuever, 44 SW2d 619 
— ^La3^n V. Chinberg, 282 S W. 
484 

47. Mus—Wood V National Thea¬ 
tre Co, 42 NB.2d 886, 811 Mass 
660 

Mo—Rillion V. Ring Lumber Co, 
App, 16 SW2d 780. 

89 C J p 1148 note 21 

48. Ran —^Phillips v. Commercial 
Nat Bank. 289 P. 984, 119 Ran 
839. 

Mass —Novaah v. Crompton & 
Knowles Loom Works, 28 N B 3d 
89, 804 Maas. 244. 

Mo.—Capstick V T M Sayman Prod¬ 
ucts Co, 84 SW2d 480, 827 Mo. 1 
—Garnett v S S Rreage Co, App, 
86 S W 2d 157—Hams v. Chouteau 


Shoe Mfg Co., App. 16 B W 2d 688 
—^Barnes v. National Biscuit Co.. 
App, 3 SW8d 264—Spina v. Un¬ 
ion Biscuit Co, App, 299 S W. 136 
—^Dudacs V Hotel Statler Co, 
App, 296 SW 826—Sanders v 
Armour ft Co of Delaware. App.. 
292 SW. 448—Simmer v. May De¬ 
partment Stores, App, 288 SW 
117 

Or—^Hennig v Carstens Packing COi 
397 P 1066. 186 Or 267 
RI—^Faltmali v Great Atlantic ft 
Pacific Tea Co, 182 A. 606, 66 R 
I 438 

Tex—Great Atlantic ft Pacific Tea 
Co V. Gamer, Civ App, 170 SW, 
2d 602, error refused. 

89 CJ. p 1148 note 22 
Hvldenoe held fnsufflolent for Jury 
Ark—^Tucker Duck ft Rubber Co v 
Harvey, 164 SW2d 828, 202 Ark 
1083 

Mo—^Hoover v Baldwm, App., Ill 
SW8d 1011. 

Or—^De Mara v Heathman, 286 F. 
144, 182 Or. 609 

49. Mo,—^Fisher v Laclede Gas 
Light Co, 81 SW2d 770 
NC—^Pearson v. Standard Garage ft 
Sales Co, 161 SB 636, 202 N.C 
14. 

W.Va.—^Thom v. Addison Bros & 
Smith, 194 SB 771. 119 WVa 479. 
89 C J p 1143 note 28. 

Covering or guarding dangerous ma¬ 
chinery or places generally see In¬ 
fra subdivision f (6) of this sec¬ 
tion 

Hvldoaoe held Ingnlllclewt for Jury 
Ran—Gifford v. Wheeler, 106 P2d 
684, 162 Ran. 644. 

60b Ala—^Birmingham R. Light ft 
Power Co v Milbrat, 78 So 224, 
201 Ala 868 

NT—Sembler v. Cowperthwait. 103 
NTS 979, 68 Hisc 28 
61. WVa—Thom v Addison Bros 
ft Smith, 194 SB 771, 119 W.Va 
479 

89 CJ. p 1144 note 26 
68. Ry.—B. J O’Brien ft Co v Shel- 
182 


ton's Adm'r, 66 S W.8d 862, 246 Ry. 
637 

Mo—^Meyers v. Atlas Portland Ce¬ 
ment Co. App, 260 SW 778. 
Bvldeuoe heia Insnffloieatfe for Jury 
Mass—^Deignan v. Lubarsky, 68 N. 

B2d 676, 818 Mass 661 
Mo—Stone v Missouri Pac Ry. Oob, 
298 S.W. 867. 

63. n.S—Ingalls Shipbuilding Corpb 

V Trehem, GCAMiss, 156 F2d 
202 

Ark—^Arkadelphla Sand ft Gravel Co. 

V Knight. 79 SW2d 71, 190 Ark. 
886—Chicago. R. 1 ft P Ry Co v. 
Garrett 18 SW2d 821, 179 Ark. 
690, certiorari denied 60 SCt 89, 
280 US 691. 74 LBd 689 

Iowa—Casey v. Hansen, 26 N.W.2d 
50 

Mo—Brackett v James Black Ma¬ 
sonry & Contracting Co, 82 SW. 
2d 288, 826 Mo 887—Sloan v Polar 
Wave Ice ft Fuel Co, 19 S.W2d 
476, 823 Mo 868—Dyer v W M. 
Sutherland Building ft Contracting 
Co, IS SW.2d 1056, 821 Mo. 1015 
—^Howard v. Fred Schmitt Realty 
ft Investment Ca, App, 7 SW.2d 
448 

NH—West V. Boston ft M. R. R. 
129 A 768, 81 NH 622, 42 AL.R. 
176 

N C —^Drake v. City of Asheville, 188 
SB 848, 194 Na 6. 

89 CJ p 1144 note 87. 

Bouts of desoent 

In servfuit's action for Injuries 
sustained when plank of soaflold 
Drom which servant was attempting 
to descend slipped and permitted 
servant to fall, whether route used 
by servant was customarily used by 
other employees under the Immediate 
supervision of the general superin¬ 
tendent and was therefore adopted 
by master was for Jury—Graham v 
Brummett, 181 So 721, 182 Miss 
680. 

■]iiployez*s BSgUgonoe la faxulsh- 
lag defeotlve timber to laborers for 
scaffoldmg; 
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or the likc,®^ or a ladder, or a platform,®® or a 
jack,®7 or supports of various kinds.®® On con¬ 
flicting evidence, the question whether a master has 
undertaken to furnish a completed scaffold or stag¬ 
ing, or only suitable material therefor, leaving the 
matter of construction or erection to the servants, 
is one for the jury.®® 

(h) Elevators, Derricks, Cranes, Hoisting 
Apparatus, and Shafts 

Unless there Is no evidence tending to show neg¬ 


ligence, the negligence of the mester ordinarily Is a 
question for the Jury where the servant Is injured by 
reason of a defective or dangerous condition of an ele¬ 
vator, derrick, crane, hoisting apparatusy or shaft. 

The negligence of the master ordinarily is a ques¬ 
tion for the jury where the servant is injured by 
reason of a defective or dangerous condition of an 
elevator,®® or of a derrick®! or crane,®* hoisting ap- 


(1) Held fop Jury—^Hiller v Col- 
line, 40 S W 2d 1062. 828 Mo 318 

(2) Held not raised by evidence 
sufflcient fop Jury—La Coe v. Kina- 
ley, 169 A 901. 106 Vt 109 

"99110 placed, board on aoaffold, or 
ordered it placed, was held for jury 
—Watkins v Jahncke Dry Docks, 
126 So 469, 12 La.App 860. 

Hslglit of scaffold 
A question as to the height of a 
scaffold, on which the evidence Is 
conflicting. Is for the Jury—Oillis v. 
Graeber, 221 P 286. 26 Ans 84 
Evldanco held lasniaaleiLt to zalss 
Jury question 

Mo—Meyer v Wells Realty & In¬ 
vestment Co , 292 S W 17 
89 C J p 1144 note 27 [e]. 

54. Miss —Mississippi Cottonseed 

Products Co V. Harris, 192 So. 439, 
187 Miss 138 

Mo—Whittington v. Westport Hotel 
Operating Co, 83 8W2d 968, 826 
Mo 1117. 

Op—M oen v Altken, 271 P, 780, 127 
Or 246 

S C —^Whisenhunt v. Atlantic Coast 
Line R Co. 10 SH2d 806. 196 S 
C 213 

89 C J p 1144 note 28 
Pnzpose 

Question whether hoard which 
broke with weight of plaintiff farm¬ 
er, hired to take care of water tank, 
was solely ladder brace or was in¬ 
tended to be walked on, and whether 
defendant raalroad owed plaintiff le¬ 
gal duty to maintain board m con¬ 
dition to be stepped on, was held 
for jury on conflicting evidence — 
Texas & H O R Co v. Rittlmann, 
TexCivApp, 87 SW2d 745, error 
dismissed. 

65. Fla—Kenan v Walker. 178 So 
886, 127 Fla. 276 

Mass—^McCarthy v. New York, N. 
H & H R R, 189 NH 80, 286 
Maas 211 

Mb—^Braden v. Fnederlchaen Floor 
& Wall Tile Co., 16 S W2d 928. 228 
MoApp, 700. 

N.H—Pika V. Gagne, 11 A 2d 809, 90 
NH 616 

N.Y —^Koenig v. Patrick Const Corp, 
68 NYS2d 276, 269 AppDiv 989 
NC—Jones v Atlcmlic Coast Line 
R Co, 189 S Bl 242, 194 N.C. 227. 


SC—^Langston v Fieke - Carter 
Const Co, 185 S S 62, 180 SC 
113 

39 CJ p 1144 note 29 
Paortionlar qnesticms held for Jury 

(1) Whether ladder was part of 
place of employment and as such 
subject to general duty of a master 
to provide servants with reasonably 
safe place to work—^Blissouri Pac 
R Co V. Spangler, CCA Ark, 140 
F2d 917. 

(2) Negligence In falling to keep 
stationary ladder m pit of pump 
house In safe condition —^Missouri 
Pac R Co V Spangler, supra. 
Bvldaiios held lasnilloiaat to rales 

Jury question 

U S —Nash V Pennsylvania R. Co , 
CCA Ohio, 60 F2d 26 
Md—^McVey v. Gerrald, 192 A. 789, 
172 Md 695 

Mich—Rule V Giuglio, 7 NW2d 
227 804 Mich 78, 146 ALR 587— 
Nichols V Bush. 289 N.W 219, 201 
Mich 478—^Kelley v Brown, 247 N 
W 900, 262 Mich 856 
N T —Smith V Green Fuel Econ¬ 
omizer Co, 108 NTS 46. 128 App. 
Div 672 

55. US—Northern Pac R. Co v 
Berven, CCA Wash., 78 F 2d 687 
—^Davidson v. Riley, CCA Miss, 
17 F2d 845 

Ark—Wohlfeld v H««nley. 98 BW2d 
1247, 192 Ark 650—Chapman v 
Henderson, 67 S W 2d 670, 188 Ark 
714 

Nev—Southern Pac. Co v- Huyck, 
128 P2d 849. 61 Nev 866 
89 C J p 1146 note 80 
BvULenoe hbld InsniBolant to raise Jiu 
zy question 

Ark—^Kroger Grocery fr Baking Co 
V. Taylor, 167 SW2d 6, 203 Ark. 
164. 

Neb—Sullivan v Chicago & N W. 
Ry Co, 268 NW 38. 188 Neb 92. 
certiorari denied 65 SCt 881, 296 
US 749, 79 LEd 1694 
Pa—^lama v. Hazel-Atlas Glass Co.. 
96 A 1034, 261 Pa 489 

67. Pa—^Liscbko v. Potteiger, 108 
A 830, 260 Pa 489 

SSi US—^Davidson v. Riley, C.CA 
Miss . 17 F 2d 346 
89 C J p 1146 note 32. 
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59. Kan—^Malb v. /S^na Mill & Ele¬ 
vator Co, 109 P 688, 82 Kan 660 
39 CJ p 1146 note 83 
Whether servants were enoeoted 
and given opportonlty to select ma¬ 
terials used in staging was properly 
submitted to Jury—^Hamre v Roths¬ 
child & Co, 840 P. 909, 186 Wash 
622 

63. US—T A. Pittman, Inc, v. La 
Fontaine, C C AMiss . 68 F 2d 469 
NH—Bridges v. Great Falls Mfg 
Co, 166 A 697, 86 NH 220. 

NY—Sgandurra v 230 Estates, 66 
NYS2d 684, 185 Misc. 283, af¬ 
firmed 61 NYS2d 910. 270 App 
Dlv 834 appeal denied 61 NY.S 
2d 920 270 App Div 884 
Okl—^McCracken v Franco-Dominion 
Development Corporation, 117 P 2d 
136, 189 Okl SSa—Wnght v Clark. 
61 P2d 192, 177 Okl 528—Griifln 
Grocery Co v, Scroggins, 298 P- 
286, 146 0\l 9. 

89 C J p 1145 note 84 
Ylolatlcm of statute or ozdlnaaee 

(1) Whether a defendant violated 
section of labor law requiring eleva¬ 
tors and elevator openings and ma¬ 
chinery connected therewith and 
holstwavs, hatchways, and wellholes 
In factories to be so constructed and 
maintained as to be safe, for all per¬ 
sons, was for jurv —Ploch v Thames 
Trading Co, 7 NYS2d 615, 266 App 
Div. 832. 

(2) Whether hotel violated ordi¬ 
nances requiring closing of door and 
sliding door of passenger elevators 
before starting elevator as alleged 
by minor hotel employee Injured by 
alleged negligent operation of eleva¬ 
tor was for Jury under conflicting ev¬ 
idence as to whether the elevator in 
question was ever used by guests — 
Jones V. Noel, Tenn.App., 204 SW2d 
836 

61. US —F W. Martin ft Co. v. 

Cobb, CCA.Ark, 110 F 2d 169. 
Okl —^Nelson v Wasteka Oil Co, 165 
P2d 637, 106 Okh 489—Southern 
Drilling Co v McKee, 42 P.2d 265, 
171 Okl 409. 

89 C J p 1146 note 85. 

68, Colo—^Freeman v. SVaaher, 268 
P. 688, 84 Colo. 67, certiorari da¬ 
rned 49 set 88. 278 US 687, 78 
L.Ed 668. 

Tex.—Galveston. H. & S A. Ry. Co 
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paratus,®8 dumb-waiter,®^ chute,®® conveyor and the 
like,®® or an unguarded or other dangerous condi¬ 
tion of an elevator or similar shaft®^ The case 
should not be submitted to the jury, however, where 
there is no evidence tending to show any negli¬ 
gence on the part of the master in respect of an 
elevator,®® shaft,®® crane,or dernck, and other 
hoisting apparatus,^! or where the evidence does 
not show the negligence alleged^® 

(i) Mines, Oil Wells, Quarries, Tunnels, and 
Excavations 

Tha ease should be submitted to the Jury on con- 

; 


flictino evidence tending to show the negligence of the 
master whereby injuries resulted to a servant working 
in a mine, quarry, excavation or tunnel, or at an oil 
well or gravel plant 

The case should be submitted to the jury on con¬ 
flicting evidence tending to show the negligence of 
the master whereby injuries resulted to a servant 
working in a mine;^® and more speciflcally where 
the injuries resulted from the fall of rock or ma¬ 
terial from the roof of the mine,^* or from the 
operation of a mine car upon the undergroimd 


V Brewer, Clv,App, 4 SW2d 320, 
error refused 
39 CJ. p 1146 note 86. 

Steam sliovel 

Where the evidence showed that 
defendant was attemptme to move 
a car with a steam shovel and that 
a part of the dipper swung free and 
struck deceased, killing him, it was 
held that there was sufficient evi¬ 
dence to go to the Jury —^Dawson 
Bros & Beaver, Inc. v. Peterson, 11 
Tenn App 167. 

63. ]U[o—Schmidt V. Union Electric 
Light & Power Co, 8 SW2d 384, 
819 Mo 102 

Wash—^Lahee v Sultan Logging Co., 
109 P 1023, 69 Wash. 841. 

39 C J. p 1146 aote 87 

66 . K.Y —Grimm v. Maurocordato, 

181 N.TS 609, 191 AppDiv 660 
89 CJ p 1146 note 88 

65. Mmn—Dencbfleld v Minneapo¬ 
lis, St P. & S S M R Co, 180 N 
W. 651, 114 Minn 68 
Mo —^Edwards v Morehouse Stave, 
etc, Co, App., 221 8W 744 

66 l Md.—Security Cement & Lime 
Co V Bowers, 91 A. 884, 124 Md 
11 . 

N* Y —^Lynch y American Linseed 
Co. 88 N.EL 1124. 194 NY 674. 

67. Miss—Scott Burr Stores Corpo¬ 
ration V. Morrow, 180 So 741, 182 
Miss 743 

Mo—^Waok V. F E. Schoenberg Mfg 
Co., 68 SW2d 28, 881 Mo 197^ 
McNairy v. Pulitser Pub. Co, App., 
274 SW. 849 

Or.—^Moen v. Aitken, 271 P. 780, 127 
Or, 246 

RI—Wojtyna v. Basar Bros & Co, 

182 A 884. 47 RI 221 

S.C—Ray v Balentine Packing Co, 
184 SE 846. 179 SC 486. 

Wash—Gardner v Seymour, 180 P. 

2d 664, 27 Wash 3d 802 
89 C J. p 1146 note 41 
Covering or guarding dangerous mar 
chinery or places generally see in¬ 
fra subdivision f (6) of this sec¬ 
tion 


servant entezing door of shaft by 
mistake 

NY—Chrielianson v Breen, 43 NE 
2d 478. 288 NY 485 
89 C J p 1146 note 41 [a] 

68. DC —^Ferreyros v. Fox Theatres 
Corporation. 68 F2d 676, 68 App 
DC 3 

Okl—Stephan v Apartment Hotels, 
77 P2d 539. 182 Okl 274 
Pa—SlakofC v Foulke, 186 A 79. 

823 Fa 352. 

89 C J p 1146 note 48 

69. NY—Egan v Thompson-Stai- 
rett Co. 102 NE 586. 209 NY 110 
—WendeU y. Leo. 87 N B 790, 195 
NY. 76 

Gross negligeniie 

In action against corporate owner 
of building for exemplary damages 
for death of janitor who fell down 
elevator ahaft while cleanmg eleva¬ 
tors, evidence was held insufficient 
to raise Issue whether owner was 
guilty of gross negligence—San Jac¬ 
into Bldg V Washington. Tex Civ 
App. 122 SW2d 289, error refused 
TO. NT—Sisco V Lehigh & H R. 

R Co. 89 NE 958, 146 NY 296. 
7L US—^Phillips Petroleum Co v 
Manning, CCA Ark, 81 F.2d 849. 
Ark—^Livingston OH Corporation v 
Granger, 295 SW 969, 174 Azk 
1180 

Iowa—^Rehard v Miles, 890 N.W 
702. 237 Iowa 1290 
Mo —Grindstaff v J Goldberg & 
Sons Stjuctural Steel Co, 40 SW 
2d 702. 328 Mo 72—Schmidt v 
Union Electric Light ft Power Co, 
3 SW2d 884. 819 Mo. 102 
39 C J p 1146 note 45 
78. Ala—Sloas-Sheffleld Steel ft 
Iron Co. V Pilgrim, 70 So 301, 14 
Ala App 846 

Mo —^Popejoy v Hydraulic Press 
Bnck Co. 186 SW. 1138. 193 Mo 
App 612 

73. Ark—^Midland Coal Mining Co 
V Rodden, 41 S W 2d 777. 184 Ark 
157—Jewel Coal & Mining Co v. 
Whitner. 279 SW 1081, 170 Ark 
893—Western Coal ft Minmg Co. v 
Dane. 272 S W 667. 168 Ark 961 
Ky—Ridgeway-Darby Coal Co v. 
Penley, 174 SW2d 613, 295 Ky 860 


—Cloversplint Coal Co v Blsjr, 
161 SW2d 1062, 287 Ky 168—W 
A WicklifTe Coal Co v Ryan, 44 
SW2d 626, 241 Ey 637—Payne v 
High Splint Coal Co, 40 SW2d 
299, 339 Ky 634—^West Kentucky 
Coal Co V Shoulders* Adm'r, 28 
SW2d 479, 234 Ky 427—Gatliff 
Coal Co V Powers' Adm'r. 294 8 
W 472, 219 Ky. 839—^Furnace Coal 
Mining Co v Perry, 287 S W 918, 
216 Ky 363 

Mo—^Yeager v St Joseph Lead Co, 
12 SW2d 520. 328 Mo App 245— 
Mintner v St Joseph Lead Co, 
App, 272 SW 1042 

NC—West V Fontana Mining Cor¬ 
poration, 160 SE 884, 198 KC 
160—Chnatopher v. North Caro¬ 
lina Talc ft Mining Ca. 146 SEL 
144, J96 NC 531 

Tenn—^McGinniss v. Brown, App, 
204 SW2d 384 

89 C J p 1146 note 47 

Cave-m of shaft aJ; bottom 

Ark—^Mercury Mimng Co. v Cham¬ 
bers. 103 S W 2d 543, 198 Ark 771 

74. Ky—Bllllter ft Shurtlelf Coal 
Co V Luster. 190 SW2d 688, 801 
Ky 17—^Helton v Gunn Goal Min¬ 
mg Co, 79 S W 2d 696, 268 Ky 168^ 
—^High Splint Goal Co. v. Payne, 
49 S W 2d 689. 243 Ky 677—Hall v 
Proctor Coal Co. 34 SW2d 426. 
386 Ky. 818—Gibraltar Coal Min¬ 
ing Co. V. Miller, 26 S W 2d 88, 233 
Ky 129—^Rex Red Ash Coal Co v 
Bdrley'a Adm’r, 6 SW2d 724, 224 
Ky 485—^Thomas’ Adm'x v Ash¬ 
land Fire Bnck Co.. 4 SW2d 767, 
22S Ky. 821. 

Mo—^Reed v Blue Jay Coal ft Mm- 
ing Co. App, 287 SW 853 

N G.—Street v Erskme-Ramsey Coal 
Co. 146 SE 11, 196 NC 178. 

Tenn —^McGimiiss v Brown, App., 
204 SW2d 334 

Tex —^Hernandes v MalakolC Fuel 
Co , Giv App , 109 B W 2d 866, error 
dismiseed—Chisos Mmmg Co v 
Hemandei, Civ App, 96 S W 2d 292, 
error dismissed 

W Va.—Stanton v. Ruthbell Coal Co. 
84 SE2d 867. 127 WYa 685. cer¬ 
tiorari denied 66 BCt 58, 626 US. 
740, 90 LEd 442 

39 C.J p 1147 note 48. 
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tracks or ways of a mine,^^ or the operation of a 
caffe or hoist therein ^8 In case of conflictinff evi¬ 
dence it IS for the jury to determine whether the 
master furnished suitable props or timbers for use,^^ 
and whether they were demanded, ^8 or whether it 
was the master’s duty or that of the servant to 
make the place safe, *^8 and the necessity and sufE- 
ciency of inspection by the master,*® and his neff- 
liffence in failinff to mark danfferous places *1 The 
question of the master’s negligence should not be 
submitted to the j'ury where there is no evidence 
tending to support the allegations thereof** or 
where the facts are undisputed ** 

The case should be submitted to the jury on evi¬ 


dence raising the question of the master’s negligence 
as to injuries sustained by a servant working in a 
quarry,*^ excavation,*® or tunnel,*® or at an oil 
well*7 or gravel plant,** otherwise the case is one 
for determination by the court** 

(j) Electrical Apparatus and Structures 

Where evidence tende to ehow negl gence of the 
master in respect of a servant's in'ury by electrical 
apparatus and structures, the case should be submitted 
to the jury, but there is no question for the Jury in 
the absence of such evidence. 

Where a servant is injured by electrical appara* 
tus and structures in respect of which the evidence 
tends to show that the master has been negligent, 
the case should be submitted to the jury,*® but in 


7B, Ky—^Blcomb Coal Co v Brock. 
189 S W 2d 397. 300 Ky 399—Hiffh 
Splint Coal Co v Cowans, 1S5 6 
W 2d 488, 288 Ky 66—^Elcomb Coal 
Co V Coffman. 113 S W 2d 847, 272 
Ky 93—^Morris v Hi^h Splint Coal 
Co, 103 SW2d 696, 268 Ky 49 
Mo —Morgan v Doe Run Lead Co , 
App, 273 SW 244 
Okl—Covington Coal Products Co v 
Stogner, 72 P 2d 491, 181 Okl 36— 
Folsom-Morrls Coal Mining Co v 
Superior, 287 P 89. 110 Okl 134 
39 C J. p 1147 note 49 
Paxtloiilar quastloiui bold for Jury M 
bsacliig on uagUgenoa 

(1) JMstance of wall from track — 
Western Coal & Mining Co v Burns, 
272 S W 367, 168 Ark 976 

(2) Whether defendant operators 
laid a track, which was used for coal 
oars, so close to a support in mine 
that cars could not pass over the 
tracks—^McGinniss v. Brown, Tenn 
App, 204 SW2d 334 

78. Mo—Oberdan v Svens & How¬ 
ard Fire Brick Co, App. 296 SW 
161. 

Tez—ChisoB Mming Co v Llanes, 
Civ App, 298 SW 642 
39 C J p 1148 note 60. 

77- Ark—^New Union Coal Co v. 
Walker. 31 SW2d 753, 182 Ark 
460 

39 CJ p 1148 note 61 

78- Ark—Southern Anthracite Coal 
Min Co V Rice, 246 SW 806. 166 
Ark 94 

39 C J p 1148 note 62 

79. Mo —Schillings v Big Creek 
Coal Co, App, 277 S W, 964, 

39 CJ p 1148 note 63 

80. Ind —^Deep Vein Coal Co v 
Rainey, 112 NE 892. 62 Ind App 
608 

39 C J p 1148 note 64. 

Failure to make proper inspection 
and teat generally see infra sub¬ 
division f (7) of this section 
Baavmmation after blast 
Where second shot was necessary 
because first blast m coal mme 


missed fire, examination by injured 
miner's boas who did not look for 
unezploded dynamite was held not as 
a matter of law compliance with 
statute requiring examination to as¬ 
certain safety—Andriuszis v Phila¬ 
delphia & R Iron Co. 166 N T S 260. 
172 AppDiv 360 

81. Ark—Central Coal & Coke Co 
v Barnes. 283 SW 688, 149 Ark 
633 

39 C J p 1148 note 56 

83. Ark —^Mid-Continent Quicksil¬ 

ver Co V Ashbrook. 109 SW.2d 
448. 194 Ark 744 

Ky—Willis V Barber, 183 SW2d 
661, 280 Ky 417—^Perkins-Harlan 
Coal Co V Creech's Adm'r, 103 S 
W2d 943, 268 Ky 174 
89 CJ p 1149 note 56 
Bvidence hdld xnsvffloleat for Jury 
Ky—Carbon Mining Co v Ward's 
Adm'z. 178 SW2d 955, 297 Ky 
47—Johnson's Adm'r v Harlan 
Ridgeway Crown Mining Co, 146 
SW2d 89. 284 Ky 463—Perkins- 
Harlan Coal Co v Creech's Adm'r, 
103 SW2d 943, 268 Ky 174— 

Teary’s Adm’r v Hignite Coal Co, 
102 SW2d 19. 267 Ky 266—Butts’ 
Adm’r v High Splint Coal Co, 93 
SW2d 366. 263 Ky 638—^High 

Splint Coal Co v. Baker, 67 S W 2d 
60, 247 Ky 426—Southern Mining 
Co V Cox, 60 SW2d 80, 243 Ky 
802—Gibraltar Coal Mining Co v 
Collins. 86 SW2d 372, 287 Ky 766 
—Tord V Perkms-Bowling Coal 
Corporation, 32 SW2d 544, 286 Ky 
86 

WVa—^Laas v. Lubic, 144 SB 226, 
106 W Va 613 
39 CJ p 1149 note 66 Ibj 

83. Ky —High Splmt Coal Co v 
Baker. 67 SW2d 60, 247 Ky 426 

8d. Mo—Goucan v Atlas Portland 
Cement Co, 298 SW. 789. 817 Mo 
919—Clark v Rock Hill Quarry & 
Construction Co , App, 7 S W 2d 
716—Mills V F W. Steadley & 
‘ Co., App, 279 BW. 160. 
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K.C—^Killian y. Wilson Creek Quar¬ 
ry Co, 136 S.E. 927. 192 NC. 672 
89 CJ p 1149 note 67 
85. Ark—Ault v McGaughey, 292 
SW 369. 178 Ark 322 
Ky—Carl Const Co v Bain, 82 S 
W2d 414, 285 Ky 838 
NH—Dowling V L H Shattuck, 
Inc, 17 A 2d 629, 91 NH 234 
N C —^Darden v Robert G Lassiter 
& Co, 162 SB 32. 198 N C 427 
39 CJ. p 1149 note 68 
■zoBvatloa. for olstexn 
Wash-Stubbe v. Baker. 273 P 782, 
150 Wash 614 

8& US—^Northwestern Pac. R Co 
V Fiedler. CCA Cal, 62 F 2d 400 
Mo—Swab V Smith Bros, 6 SW2d 
66, 222 Mo App 873 
89 C J p 1149 note 69. 

87. Tex —^Illuiois Torpedo Co. v. 
B^lis, Civ App. 233 SW 336 

89 CJ p 1149 note 60 

88. Ark—^Producers’ Sand & Gravel 
Co V Patterson, 64 S.W 8d 820, 188 
Ark 60. 

88. Ky —^McCarty v Louisville & N 
R Co, 260 SW 6. 202 Ky. 460 
39 C J p 1149 note 61 

8a US—^Bradford Electric Light 
Co y Clapper, CCANH. 61 F2d 
992, appeal dismissed and certio¬ 
rari granted 62 S Ct 118, 284 US 
221, 76 L Ed. 254, reversed on other 
grounds 62 S Ct 671, 286 US 146, 
76 LBd 1026, 82 ALR 696— 
Western Union Telegraph Co. y. 
Williamson, C.C.A.Maas, 16 F2d 
972. 

Ala—^Hardy y. City of Dothan. 176 
So 449, 234 Ala. 664. 

Ark—^Hope Basket Co y. Thomas- 
Bon, 82 SW.2d 241, 190 Ark 966— 
Presley y Actus Coal Co.. 289 8. 
W 474, 172 Ark. 498. 

Flo.—^Winter Park Telephone Co y. 
Strong, 179 So. 289, ISO Fla. 766, 
rehearing demed 182 So 927. 

Mass—Neiss y. Burwen. 191 NB. 
664, 287 Mass 82—Cronan v Arm- 
itage, 190 N.B. 18. 286 Mass. 620. 
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the absence of cadence tending to show negligence 
on the part of the master there is no question for 
the jury.9i 

(k) Shipping 

Tha question of negligence of the master In re¬ 
spect of the condition or operation of a vessel or of 
appliancea used in loading the vessel whereby a servant 
Is injured is for the Jury where evidence tends to show 
such negligencei but not in the absence of evidence 
of negligence. 

Where evidence tends to show negligence where¬ 
by a servant is injured, it is for the jury to de¬ 
termine the question of negligence on the part of 
a master in respect of the condition or operation 
of a vessel^^ or of appliances used m loading the 
vessel,but not where the evidence fails to show 
any negligence on the part of the master.^^ 
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(6) Covering or Guarding Dangerous Ma¬ 
chinery or Places 

On conflicting evidence, whether a master Is neg- 
ligent in failing to cover or guard dangerous places or 
machinery and whether he has complied with statutes 
providing for guards ordinarily is for the jury to de¬ 
termine. 

On conflicting evidence, whether a master is neg¬ 
ligent in failing to cover or guard dangerous places 
ordinarily is a question for the jury.®® As dis¬ 
cussed supra §§ 231-234, numerous statutes provide 
for the guarding of machinery, or specified parts 
thereof, and other places, and ordinarily it is for 
the jury to determine, tmder proper instructions, 
whether in a particular case it is practicable to pro¬ 
vide guards®® or necessary to do so,®^ or whether 
there has been a compliance with the statute.®® 

The question of the master’s negligence ordinarily 
is for die jury in respect of covering or guarding 
machinery in general,®® or specifically such machin- 


Mich—^Anderson y Jersey Creamery 
Go. 270 NW. 726. 278 Mich 896 
Uo—^Foster v. Kanaaa City. C. C. & 
S J By Co, 26 8 W 2d 770, 826 
Mo. 18—^Koehler v Welle, 20 S.W 
2d 81, 823 Mo 892—Horn v Kansas 
City Power A Light Co, 274 S.W, 
673. 

K.H —^Hussey v Boston & M B H i 
183 A 9. 82 NH 286. 

Pa.—^Vescio v Pennsylvania Blectrlc 
Co, 9 A 2d 646, 836 Pa 602 
Tex—Gulf States Utilities Co. v. 
Moore, Giv App, 73 S W 2d 941. re¬ 
versed on other grounds 106 8W 
8d 266, 129 Tex. 604 
Wash—Stanke v. Spokane, C D & 
P By Co, 48 P.2d 961, 181 Wash 
472—Grant v. Libby, McNeill & 
Libby, 296 P 139, 160 Wash 188. 
89 C J. p 1149 note 62 

Fsjrtioiiilar guosboiiB held for Jury 
as bearing on negligeaoe 

(1) Whether saw machine run by 
electricity was dangeroue to em¬ 
ployees when table was not ground¬ 
ed.—^Masonite Corporation v Loch- 
ndge, 140 So 228, 168 Mibb 364, sug¬ 
gestion of error overruled 141 So 
768, 163 Miss. 864 

(2) Whether there was any defect 
in defendant's telephone system and 
instrument which could have caused 
shock —Benner v. Terminal B B 
Ass’n of St Louis, 166 S.W2d 667, 
848 Mo 928, certiorari demed Ter¬ 
minal B Ass'n of St Louis v Ben¬ 
ner. 62 S Ct. 798, 816 U S 813, 86 L 
Bd. 1211. 

(8) Whether street car used under 
all conditions could get out of re¬ 
pair in eleven days —Fauhion v 
Kanoan City Public Service Co, Mo. 
App., 22 SW.2d 897. 

Oil Mass —^Murphy v. Old Colony 


St B Co, 120 N.B 861, 280 Mass 
833 

89 C J p 1150 note 68 [a] 

92, US—Chesapeake & O By. Co 
V. Winder, CCAVa, 28 F 2d 794 
N J —^Dwyer v Lehigh Valley B Co, 
87 A 2d 88, 181 NJLaw 486. 

K T —^Robert v U S Shipping Board 
Emergency Fleet Corporation, 148 
NE. 660, 240 NY 474. 

Wash—Chnstanaen v. Puget Sound 
Nav. Co, 244 P. 669, 188 Wash 
239 

89 C J. p 1160 note 64. 

98. NT —Brancoleone v. Northern 
Stevedormg Co, 231 N.YS. 489, 
224 AppDiv. 662 

Wash —McGinn v. North Coast 
Stevedoring Co, 270 P 113, 149 
Wash 1—Reynolds v Internation¬ 
al Stevedoring Co, 246 P 1, 138 
Wash 690. 

39 C J p 1160 note 66 
94. US—O'Bnen v Calmar B S 
Corporation, DC Fa., 26 FSupp 
762, affirmed, CCA, 104 F2d 148. 
certiorari demed 60 S Ct. Ill, 308 
U S 655, 84 L Ed 467 
89 CJ p 1150 note 66 
9& N J —^Koske V Delaware, L & 
W R. Co, 142 A 48, 104 N J Law 
627, affirmed 49 S Ct 202, 279 U S 
7, 78 LEd 578 

NY.—Jones v Baltimore Insular 
Line, 286 NYS. 688, 247 AppDiv 
185 

Okl—^Highway Const Co v. Shue, 
49 P 2d 203, 178 Okl 466 
89 CJ p 1161 note 67 
Guarding elevators, shafts, etc, see 
supra subdivision f (6) (h) of this 
Bection 

ahuAes la hay Ioffe 
Whether absence of guard or cov¬ 
ering on chutes located in hay loft 
rendered place unsafe for work by 
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employee who had no knowledge of 
chutes, and If so whether lack of 
safety was due to negligence of em¬ 
ployer, were questions for Juiy — 
Stone V. Howe, 82 A.2d 484, 92 NH. 
426. 

Walkway oa bridge 
In brakeman's action under Feder^ 
al Employers' Liability Act against 
railzoad for injuries sustained by 
falling from a wooden walkway on 
railroad bridgre, the manner in which 
brakeman was standing or leaning 
against guardrail on walkway and 
whether it was on the new or old 
guardiail were questions for jury.— 
Thomson v Boles, CCAMinn, 128 
F2d 487, certiorari denied 62 S Ct 
682, 316 U B 804, 86 L Ed 1204 

96. Mo—Birdsong v. Jones, 30 SW. 
2d 1094, 225 Mo App 242—Goodson 
V Luce, App, 24 SW2d 082— 
Maier v American Car & Foundry 
Co, App, 296 SW 212—Mabe v 
Gille Mfg Co, 271 SW 1028, 219 
Mo App 234 

Or—Ludwig V Zidell, 118 P2d 1073, 
167 Or 488. 

39 CJ p 1161 note 69. 

97. Mo—Lumats v American Car & 
Foundry Co., 278 S.W. 1089. 217 
Mo App. 94 

89 CJ p 1151 note 70. 

98 . Mo —^Lumatz v Amencan Car & 
Foundry Co., supra 

Wash—Gardner v Seymour, 180 P. 

2d 664, 27 Wash 2d 802 
39 C J p 1151 note 71. 

99. Colo —^Huddleston v Ingeraoll 
Co, 123 P 2d 1016, 109 Colo 134 

Mo—Temple v Samuel Cupples En¬ 
velope Co., 800 SW 265, 818 Mo. 
280—Denkman v Prudential Fix¬ 
ture Co, 289 S W. 691—^Ebert v A. 
J Kasper Go, 71 BW2d 869, 228 
Mo App. 689—^Primmer v. Amen- 
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ery as saws,i or such parts of machinery as belts,2 
gearing or cogs,® pulleys,* revolving shafting,® rol¬ 
lers,® or revolving set screws and the like,7 or cov¬ 
ering or guarcEng openings in hatches,® vats,® or 
third rails,i® or in providing banisters for a stair- 
Tvay,ii or in providing covers or guards to keep 
servants from being injured by falling objects^® or 
hy flying particles of metal or other substances A 
dangerous piece of machinery is not as a matter of 
law sufficiently guarded by reason of its distance 
from the floor where a servant’s duties more or less 
frequently require hun to get into close proximity to 
it.i* 

The question of the master’s negligence should 
not be submitted to the jury, but should be deter¬ 
mined by the court, where there is no conflict of 
evidence as to the practicability of guarding ma¬ 
chinery or dangerous places,^® or the necessity 
therefor,!® or as to the maintenance of a proper 
guard.!7 It has been held that the failure to guard 
machinery as required by statute is evidence only 


of negligence to be submitted to the jury on the 
question of negligence!® On the other hand, it 
has been held that the failure to guard machinery 
belonging to certain specified classes required by 
statute to be guarded constitutes negligence per se.!® 
Whether certain parts of machinery as to the char¬ 
acter of which there is no dispute belong to a cer¬ 
tain specified class required to be guarded is a ques¬ 
tion of law for the court®® 

(7) Inspection and Test 

Evidence of the master's failure to make a proper 
Inspection and test at reasonable times aenerally raises 
a question for the jury in an act on for injuries to a 
servant, and ordinarily it is for the Jury to determine 
whether the defect causing the Injury was discoverable 
by reasonable inspection; but the question of negli¬ 
gence should not be submitted to the jury where the 
evidence is insufficient to raise the Issue. 

Evidence of the master’s failure to make a prop¬ 
er inspection and test at reasonable times generally 
raises a question for the jury in an action for in¬ 
juries to a servant,®! and ordinanly it is a question 


can Car & Foundry Go, App, 20 S 
WSd 587—^Favlo v Forum Lunch 
Go, 19 SW2d 610, 226 Mo App 
167—^Adams v Thayer, 6 S.W2d 
630, 222 Mo App 907—^Bishop v 
Muslck Platinir Works, 3 SW2d 
266, 222 Mo App 370—Shephard v 
Century Flectrlc Go, 299 SW 90, 
220 Mo App. 1162—^Engle v Amer¬ 
ican Gar & Foundry Go, App, 287 
SW 801—Mabe v Gille Mfg Co, 
271 SW 1023, 219 Mo App 284 
KD—Oster v Great Northern Ry 
Go, 219 NW 788, 66 ND 891 
89 G J p 1161 note 72 

3. ITS—Wisconsin & Arkansas 
Lumber Co v Ward, CG AAik. 82 
F 3d 974—^Eokesch v Fzcelsior 
Powder Mfg. Co, CCAMo, 16 F 
2d 574 

Ark —Sandusky v. Warren, 6 S W 2d 
16, 177 Ark 271—^Missouri Pac R 
Go V. Kinslow, 270 SW 603, 168 
Ark 487. 

Ky —Bringardner Lumber Go v 
Middleton, 124 SW2d 62, 276 Ky 
247—^Leger v A Rollyson & Co, 
47 SW2d 708. 242 Ky. 80S 
Miss —Wilbe Lumber Co v Calhoun. 

140 So .680, 168 Miss 80 
Mo —^Adams v Thayer, 6 S W 2d 630, 
222 Mo App 907 

N* C —^McLaughlin v. Black, 1 S E 2d 
180, 216 NC 86—^Robbins v Amer¬ 
ican Upholstery Go, 160 SB 699, 
198 NC 75 

Va—Atlantic Coast Line R Co v 
Bell, 141 S E 838, 149 Va 720 
89 C J p 1161 note 78. 

& Minn —Base Y Minneapolis, St 
P & S S M R. Co, 120 NW. 860, 
107 Mmn 260, 21 L R.A ,N S , 188 
39 CJ p 1152 note 74, 


& Tez —Dial v. Wilke, Civ App, 127 
SWSd 879, eiror refused 
89 C J. p 1162 note 76 
A Minn—^Rase v. Minneapolis, St 
P & S S M R Co, 120 NW 860, 
107 Minn 260, 21 LRA,NS, 138 
89 C J p 1162 note 76. 

5. Iowa—Johnson v Kinney, 7 N 
W2d 188, 232 Iowa 1016, 144 AL 
R 997. 

Mo—Grott Y Johnson, Stephens & 
Shinkle Shoe Co. 2 S W2d 786 
39 C J p 1162 note 77. 
e. Mich—Garfield v Lapham, 139 
NWS, 178 Mich 217. 

89 C J p 1162 note 78 
7. ns —^Tombigbee Mill & Lumber 
Co V. Hollingsworth, CCAJiliss, 
162 F2d 763 
89 CJ P 1162 note 79. 

Si NT—Seyford v- Southern Pac 
Co, 111 NE 248, 216 N.T 613 
89 C J p 1162 note 81 
Floors see supra subdivision f (6) 
(f) of this section 
9. Wis—^Llnd Y Uniform Stave & 
Package Co, 120 NW. 889, 140 
Wis 188 

89 C J p 1162 note 82 
IQ. Mich—^Papemo v. Michigan R 
Engineering Go, 168 NW. 608, 202 
Mich 267. 

11. Tez—Consumers' Lignite Go v 
Hubner, Civ App, 164 S W. 249 

ISi SC—Squire v Southern R Co, 
96 S.E 162, 109 S C 400. 

39 C J. p 1162 note 86 

IS. Ark—^Pekin Stave & Mfg Co v 
Ramey, 147 SW 83, 104 Ark 1 
89 C J. p 1162 note 86 

lA Mich —Smith v. Mt. Clemens 
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Sugar CO, 146 NW. 268, 179 Mloh 
97 

39 CJ p 1168 note 87 

1& Mo—^Hummel v. American Mfg. 

Co, App, 279 SW 202. 

39 C J p 1163 note 88 
1 A Ark —^Missouri Pac. R Co, y. 
Hathcock, 139 S W 2d 85, 200 Ark. 
294 

89 CJ p 1158 note 89. 

17. Pa—^Matlack y. Fayette R. 

Plumb, Ino, 91 A 260, 246 Pa^ 150 
89 CJ p 1158 note 90. 
lA NY —Gelder v. International 
Ore Treating Co, 134 NTS 782, 
160 AppDiv 184 

WVo.—^Parfltt Y. Sterling Veneer * 
Basket Co, 69 S.E. 985, 68 W.Va. 
488 

19. Ind—^U. S. Cement Co v. Coop¬ 
er. 88 NE 69, 172 Ind 699 
Iowa —^Lamb y. Wagner Mfg, CO., 
136 NW. 208, 165 Iowa 400. 
aOb Ohio—^National Coal Co v. 
Potts. 2 Ohio APP 838, 19 Ohio Cir 
Ct,NS, 379, 84 Ohio CirCt 666 
SI. US—Shelton v Thompson, CC 
AIIL, 167 P2d 709—Virgiman Ry 
Co V Staton, CCAWVa, 84 F 2d 
138—Chicago, St P., M & O. Ry 
Co. Y. Henkel, CCA®Iin°p ®2 
818, certiorari denied 62 S Ct 200, 
284 US 683, 76 LEd 676. and cer¬ 
tified questions answered Henkel v 
Chicago, St P, M & O Ry Co, 62 
S Ct. 223, 284 U.S 444, 76 L Ed. 886 
—^Los Angeles ft S L R. Co. v 
Shields. CCA Utah, 88 F2d 23. 
Ark—Seaman Store Co. y Bonner, 
118 SW.2d 1106, 196 Ark. 663— 
Dizie Bauxite Co y. Webb, 68 S. 

I W2d 634, 187 Ark 1024—Huot v 
I Hurst, 280 S.W. 668, 170 Ark. 644 
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for the jury on conflicting evidence to determine 
whether the defect causing the injury was discov¬ 
erable by reasonable inspection ^3 it seems that a 
master will not be held free from negligence as a 
matter of law by shelving merely that he has com¬ 
plied with the customary methods of inspection®* 
or that he purchased the appliance or machinery 


from a reputable manufacturer nor will an in¬ 
spection by government officials*® or other per¬ 
sons*® necessarily and as a matter of law release 
the master from his duty to make such examina¬ 
tions and inspections as are required of him by the 
rule which demands that he exercise ordinary and 
reasonable care for the safety of his servant, wheth- 


Golo ^McCarthy v Bddinga, 127 F 
Sd 883. 109 Colo 626 
Ky—Johnson's Adm’r v. Hirlan 
Ridffeway Crown Minfngr Co, 145 
SW 2 d 89, 284 Ky 463—Southern 
Mtninff Go v Saylori 96 S W 2d 
336. 264 Ky 666 —Bigr Sandy & G 
R Co V Measell'a Adm’r, 42 SW 
2d 747. 240 Ky 571 
Mich—Clingenpeel v Hill, 218 NW 
703, 288 Mich 493 

Miss—^Alabama & V R Co v. Foun¬ 
tain, 111 So 163, 146 Miss 616, eeiv 
tloran denied 47 BCt, 769, 274 U 
S 759, 71 LEd 1338 
Mo—Cole Y St Louis-San Francisco 
Rv Co, 61 8W2d 344, 832 Mo 
999—Siberell v St Ltouis-Son 
Francisco Ry Co. 9 SW2d 912, 
820 Mo 916—Biondi v. Central 
Goal & Coke Co, 9 SW2d 696, 320 
Mo 1130—Becker v Federal Ga- 
rag^e Co, 88 SW2d 473—^Hoffman 
T. Peerless White Lime Co, 296 S 
W. 764, 317 Mo 86 —Alexander v 
Barnes Grocery Co, 7 SW.Sd 370, 
228 MoApp 1—Crowley v Amer^ 
ican Car A Foundry Co, App, 279 
SW 212 

17H—Stone ▼. Mowe, 32 A 2d 484, 
92 NH 436—Bridges v Great 
Falls Mfg Co, 156 A 697, 86 N H 
220 

N.J—Chojmski v. New York Cent 
R Co, 151 A. 122, 8 NJMiac 676 
N.T—Adlam v Konvalinka, 60 NE 
2d 635. 291 NY 40 
KC—O'Brien v Parks Cramer Co, 
146 8 E 684. 196 N C 869 
Or—^Moen v. Aitken, 271 F. 780. 187 
Or 246 

SC—Rhodes V Southern Ry Co, 
188 B E. 882, 188 8.0 228—Brazeale 

V Piedmont Mfg Co, 193 8 E 89, 
184 S.C 471—Tuttle ▼ Hanckel. 
183 SE 484, 179 SC 60 

Tenn—^Memphis Power & Light Co 

V Telghman, 11 Tenn App 895 
Tex—Gulf, C. A 8 F Ry Co y 

Houston, OlvApp. 46 SWSd 771 
Wash —^White v Consolidated 
Freight Lines, 78 P 2 d 868 . 192 
Wash 146—Oockerlma y Ander¬ 
son. 58 P2d 821, 184 Wash 701. 

89 GJ p 1163 note 96 
Inspecting and markmg dangerous 
places in mbie see supra subdiYi- 
sion f ( 6 ) (i) of this section 

Passageway and **iisziow wozfc” 

It was for the jury to determine 
whether room m coal mine Arom 
which all coal has been removed had 
become a mere passageway which it 
was the employer's duty to inspect; ^ 


and whether an entryway was “nar¬ 
row work" thereby placing on the 
employer the duty to inspect it — 
Biondi Y. Central Coal & Coke Co. 
App, 297 SW 171, affirmed 9 BW 
2d 696. 820 Mo 1180 
Simple tools 

(1) Fact that tool Injuring em¬ 
ployee IS simple does not as matter 
of law relieve employer of all duty 
of inspection—Quanah, A & F Ry 
Co V Gray, CCA Tex, 63 F2d 410, 
certiorari denied 64 S Ct 54, 290 17 S 
636, 78 LEd 663—89 C J p 1158 note 
96 [a] 

( 2 ) Ordinarily simplicity of a tool 
18 but a circumstance to be consid¬ 
ered by jury in determining duty 
resting on employer in funaishing .t 
—^Norton A Wheeler Stave Co. v 
Wright, 106 S W2d 178, 194 Ark 116 

( 8 ) Whether twelve-foot station¬ 
ary ladder in pit of pump house was 
subject to general duty of a master 
to make reasonable inspections to see 
that It was kept In safe condition 
was for Jury—^Missouri Pac R Co 
Y Spangler, CCA Ark, 140 F2d 917 
(4) Question whether particular 
tools were simple tools which would 
require no ordinary care or inspec- 
tion was held for jury—^Norton A 
Wheeler Stave Co v Wnght, supra— 
Missouri Pac R. Co v Hsrdnx, 277 
SW 837, 169 Ark 826. certiorari de¬ 
nied 46 set 861. 270 US 661, 70 L 
Ed 781. 

Fsequeaioy of test ox InspaoUoii 
How frequently a test or inspec¬ 
tion should be znade in the exercise 
of due care u a question of feet — 
E B Jackson Lumber Co v. Cun¬ 
ningham, 37 So 446, 141 Ala 306— 
89 G J p 1158 note 96 [b]. 

Roadbed made by predsoessor 
Whether railroad should have In¬ 
spected roadbed made by predecessor 
was held question of fact—^Burke v 
Boston AM R R, 184 A 674, 82 N 
H. 860 

nwvloas ooadltloiL 

Question whether scaffold was in 
safe condition on evening preceding 
accident, with respect to duty of em¬ 
ployer's superintendent to inspect, 
was for Jury—^Pound v. Gaulding, 
187 So 468, 237 Ala. 387. 

28. US—Whitehurst v Standard 
Oil Go. CCAGa. 8 F2d 728 
Ark—Warren A O. V. Ry Co v Ed- 
eringtom, 28 SW 8 d 1078. 181 Ark 
1087 


Mich—^Nemet v Fiiedland, 270 N 
W 779, 278 Mich 641 
Mo—Gray v Kum. 187 SW 2 d 668 . 
846 Mo 1027—Cole v St Louis- 
San Francisco Ry Go, 61 0 W* 2 d 
844, 332 Mo 999—^HoffUian v Peer¬ 
less White Lime Go, 296 S W 764. 
817 Mo 86 —Siebert v Liggett A 
Myers Tobacco Co, 273 SW 163. 
217 Mo App 168—Schleef v 

Schoen, 270 SW. 410, 216 Mo App 
499 

N H —^Perkins v, Nashua Mfg Co, 16 
A 2d 700, 91 NH 211 
Wash—^Pierce v Spokane Interna¬ 
tional Ry Co, 131 P2d 139, 16 
Wash 2d 481—^Thomas v. Inland 
Motor Freight, 81 P 2d 818, 195 
Wash 683 

Latent or obvious dangers generally 
see infra subdivision g of this sec¬ 
tion 

Oarsozy sxamlnatlon 
Where a brakeman was injured by 
a brake staff twisting off under his 
hand while setting the brake, as the 
result of a crack which showed on 
the outside, the question was for ju¬ 
ry to decide whether such defect 
should have been discovered on “cur¬ 
sory examination," by which is 
meant an inspection for defects visi¬ 
ble or ascertainable by ordinary ex¬ 
amination—Coll V Lehigh Valley R. 
Co. 130 A 225, 8 NJMisc. 869, af¬ 
firmed 182 A 922, 102 N J Law 718 
■ndeaoa hdLd InsnffloiaiLt for Jury 
On question whether employer 
could have discovered by reasonably 
careful inspection that aluminum al¬ 
loy vanes of fan might break be¬ 
cause of centrifugal force—Chicago. 
M., St P A P R Co v. Gilbert, C C 
A Mont, 87 F2d 282. 

S3. Ala—Clark-Pratt Cotton Mills 
Co. V Bajley, 77 So 996, 201 Ala. 
888 

Tex—Gulf, a A 8 F. R Co V Mc¬ 
Ginnis, Civ App, 147 SW. 1188, re¬ 
versed on other grounds* 88 S Ct 
426, 228 US. 178, 67 LEd 786 
89 CJ p 1164 note 96 

a4b U S —Petroleum Iron Works Co 
V Boyle, OhiOr 179 F 488, 102 aC 
A 679. 

89 C J p 1164 note 97. 

25. Ill—McGregor v Reid, 63 NE 
323, 178 ni 464, 69 Am S R 832 
39 C J p 1164 note 98 

23- Ill—^McGregor v. Reid, supra 
Tex—Southern Pac. Co. v- Gzeen, 
CivApp, 269 S.W. 877. 
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er it was the master’s duty to make an inspection, or 
the servant’s, is a question for the jury’’ on conflict¬ 
ing evidence ^7 The reasonablenesses and sufficien¬ 
cy^® of an inspection, where made, is also a ques¬ 
tion of fact for the jury 

The question of his negligence should not be sub¬ 
mitted to the jury where there is no evidence tend¬ 
ing tp show that the master failed to make a prop¬ 
er inspection,80 where the evidence that he made a 
reasonable inspection is uncontradicted,8i or where 
the evidence supports no facts which would sug¬ 
gest to the employer a condition which would excite 
suspicion of defects or danger and thus require an 
inspection to be made.88 

(8) Repairs 

On conflicting evidence It le for the Jury to deter¬ 
mine queetions relating to the maater’a negligence baaed 
on failure to make proper repaira. 

On conflicting evidence, it is for the jury to de¬ 
termine the question of the master’s negligence in 
respect of failing to make repairs,8® or as to the 
manner of making repairs,®^ or as to taking proper 
precautions to prevent the use of the appliance be¬ 
ing repaired,®^ as well as what would be a rea¬ 


sonable time for making repairs®® and whether a 
reasonable time had elapsed after a promise to re¬ 
pair ®7 The repair of a machine by a reputable 
maker has been held not sufficient to relieve an em¬ 
ployer from negligence for defects therein as a 
matter of law,®® although there appears to be au¬ 
thority' to the contrary 8® 

g. Latent or Obvious Dangers 

On sufficient evidence the questions whether a dan¬ 
ger was latent or obvious, and was discoverable by 
due care, and the liability of the master for injuries 
from a latent defect are questions for the jury 

On sufficient evidence it is for the jury to de¬ 
termine the questions whether a danger was latent 
or obvious,*® and was discoverable by the exercise 
of due care,*i and the liability of the master for in¬ 
juries from a latent defect *2 The questions should 
not be submitted, however, where the testimony is 
undisputed*® or insufficient to raise the issues.** 

h. Knowledge by Master of Defect or Danger 

The question of the master's negligence should be 
submitted to the jury where injuries to a servant were 
caused by a defect or danger which the evidence tends 
to show was known, or in the exercise cf reasonable 
care should have been known, to the master. 


27. Ky—^Eafle Coal Oo v Patnek's 
AdmT, 170 SW 960, 161 Ky. 888 
89 CJ P 1166 note 1 
2a N C —^Burgress v North Carolina 
SSlectncal Power Co, 186 SK 711, 
198 NC 223 
39 C J p 427 note 69. 

29. NC—^Burgees y North Carolina 
Electrical Power Co, supra. 

89 C J P 427 note 69 
20 , Ean—^Pilgntn v Verdigris Val¬ 
ley Brick & Tile Co, 107 P. 664, 
82 Kan 114. 

Bvidenoe held lasnfflolsiit for Jury 
ns—Grammer v. Mid-Continent Pe¬ 
troleum Corporation, CCAOkl, 71 
F2d 38, certiorari denied 66 SCt 
82, 298 US 671, 79 LEd 670 
Ark—Tucker Duck & Rubber Co v 
Harvey, 164 SW2d 828. 202 Ark 
1033 

31. ns—Canadian Northern R Co 
V Senske, Minn, 201 F 637, 120 
CCA 66 

89 C J p 1166 note 8. 

82. Wcuih —^Miller v Western Steve¬ 
dore Co • 268 P 177, 148 Wash 165, 
rehearing denied 270 P 810, 149 
Wash 698. 

38 . US—Missouri Pac R Co v 
Spangler. CCA Ark, 140 F2d 917 
—Chicago, M, St P & P R Co V. 
Busby, GCAMont, 41 F2d 617 
Mass—^Roberta v. Frank's Inc, 49 
N E 2d 427, 314 Mass 42 
Mo —Alexander v. Barnes Grocery 
Co, 7 SW2d 870, 223 Mo App 1. 
8C—Tuttle V Hanckel, 188 SB 484, 
179 S.a 60—Gordon ▼. Atlantic 


Coast Line R Co. 174 S E 904 173 
SC 72 

89 C J p 1166 note 4 
Knowledge by master of defect or 
danger as question of fact gen¬ 
erally see Infra subdivision h of 
this section 

34. Wash—^Eantonen v Braley Mo¬ 
tor Co. 80 P 2d 245, 176 Wash 
677 

39 CJ p 1166 note 6 
36. Mass—^Pope v Heywood Bros 
& Wakefield Co, 108 NE 1058. 221 
Maas 143 

S G —Cannon v Lockhart Mills, 85 
SE 233, 101 SC 69 
33. Miss —^Aponaug Mf 8 Co v 

CarroU. 184 So 63, 183 Miss. 708 
Beasonalilo time after knowledge 
to remedy defects is question for ju¬ 
ry.—^Larkin v Washington Mills Co , 
61 NTS 93, 46 AppDiv 6 
87. Ark—Western Coal & Mining 
Co V. Hamson, 192 SW 190, 127 
Ark 91 

89 C J p 1166 note 7 

38. Slase—^Phillips v J H Lockey 
Plano Case Co, 90 NE 981, 206 
Mass 69 

89 CJ P 1166 note 8. 

39. US—^Richmond ft D. R Co. v 

Elliott, Ga, 13 set 887, 149 US 
266, 87 L Ed 728—McClaren v 

Weber Bros Shoe Co, Mass, 166 
F 714. 92 CCA. 386 

39 C J p 1165 note 9 

40. US—^Breece-White Mfg Co v 
Baker, CCA Ark, 106 F.2d 816. 
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Mo—^Kramer v Kansas City Power 
ft Light Co, 279 SW. 48, 311 Mo 
869 

39 C J p 1166 note 10. 

Negligence with respect to warning 
of latent or obvious demgers as 
question of law or fact see infra 
subdivision Z of this section 

41. Mo —^Kramer v Kansas City 
Power ft Light Co, 279 SW 48. 
811 Mo 369 

N J —^Maher v Ferracute Machine 
Co, 83 A 909, 83 NJLaw 675 
89 CJ p 1155 note 11 
Whether defect was discoverable by 
reasonable inspection as question 
for jury generally see supra sub¬ 
division f (7) of this section, 
liatent and oonosaled dangers 
Whether, in any particular case, 
employer has discharged duty to em¬ 
ployee to discover existence of lat¬ 
ent and concealed dangers, is ordi¬ 
narily question for jury's determina¬ 
tion—Batton V Atlantic Coa^t Line 
R Go , 193 S E 674, 212 N G 266, cer¬ 
tiorari denied Atlantic Coast Line R. 
Co V Batton, 68 S.Ct. 760, 303 US 
651, 82 LEd 1112. 

4A Iowa—Warner v Spalding, 172 
NW 263, 186 Iowa 137 
89 C J p 1166 note 12 

43. NY—Gardner v Westlnghouse 
Electric ft Mfg Co, 126 N.T.S 693, 
141 AppDiv 6. 

39 C J p 1166 note 18. 

44. Miss —^Masomite Corp. T. 

Scruggs, 29 So 2d 262 
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The question of the master’s negligence should be 
submitted to the jury where injuries to a servant 
were caused by a defect or danger which the evi¬ 
dence tends to show was known, or m the exer¬ 
cise of reasonable care should have been known, to 
the master ^5 Thus it is ordinarily for the jury to 
determine whether the defect or danger was known 


to the master^® or by the exercise of due care should 
have been known to him,^^ and whether he took rea¬ 
sonable precautions to remedy the defects or obvi¬ 
ate the dangerwhether the danger was so remote 
that the master could not by chance have had 
knowledge of it,^^ and whether the master could 
or should have antiapated the accident or injury.®® 


46. Ark—Safeway Stores v Phelps, 
146 SW2d 387, 201 Ark 496— 
Carson v Dlerks Lumber & Coal 
Co. 117 SW2d 39, 196 Ark 168 

Mo —^Bird V St Louis-San Francisco 
Rv Co, 78 SW8d 889, 386 Mo 
316—Gordon v Muehlmg Packing 
Co. 40 SWSd 698. 828 Mo 128— 
Walser v. Kuhlmonn, App, 176 8. 
W 2d 668—Cleveland v. Laclede- 
Chnsty Clay Products Go., App. 
118 S W 2d 1066—Williams v Ter¬ 
minal Railroad Ass’s of St. Louis, 
App, 20 S W 2d 684—Whitehead v. 
Koberman, App, 299 8W. 121— 
Hutchcraft v Liaelede Gaslight Co.. 
App, 282 SW. 88. 

KH.—^Musgrave v. Great Falls Mfg 
Co, 169 A. 688. 86 NH 875— 
Chluchiolo V. New England Whole¬ 
sale Tailors, 150 A, 640, 84 NH 
829. 

NT—Wawrsonek v. Central Hudson 
Gas & Electric Corp, 12 NE2d 
626, 276 NT. 412 

NC—O’Bnen v. Parks Cramer Co, 
146 SE 684, 196 NC, 869. 

89 C J p 1156 note 14. 

Negligence of employer knowing of 
defects In Instrumentalities be¬ 
longing to, or provided by, third 
person as question for jury see su¬ 
pra subdivision f (4) of this sec¬ 
tion. 

48. US—W Martm & Co v 
Cobb, CCA Ark., 110 F2d 159— 
L E Whitham Const Co v. Re- 
mer, CCAOkl, 98 F2d 786 

Ans—^Bristol v Moser, 99 P.2d 706, 
66 Anz 185. 

Ark—^Budora Motor Co. v. Womack, 
111 S.W2d 680, 196 Ark 74 

Cal—Notthefl v. Los Angeles Gas & 
Electric Go, 118 P. 486, 161 Gal 
93. 

Ill—^Beck V. Baltimore & O. R Co, 
244 HI App 441 

Ihd—^Baltimore & O S. W. R Co v 
Carroll, 168 NE. 99, 200 Ind 689.1 
set aside on other grounds 171 N 
E 928, 202 Ind. 87, reversed on 
other grounds 60 8 Ct 182, 280 U 8 
491, 74 LEd. 566 

■Ky —^Premier Motors v. Snuth’s 
Adm’z, 178 SW2d 205, 296 Ky 
642 

Mass —^Dahlgren v. Coe, 40 N E 2d 6. 
311 Mass 18 

Mich —^Massengile v Piper, 293 N. 
W 897, 294 Mich. 668—^Anderson v 
Jersey Creamery Co, 270 NW. 726, 
278 Mich. 896 

Mibb —^New Orleans & N E R. Co v 
Benson, 188 So. 605, 188 Miss 171. 


Mo —Schlueter v. East St Louis 
Connecting Ry. Co, 296 SW. 106, 
816 Mo 1266—^Marsanick v Luech- 
tefeld, App, 167 SWSd 687— 
Magee v Hayden, App, 111 SW 
2d 239—^Koonse v Standard Steel 
Works Co, 800 SW 681, 221 Mo 
App 1231—^Peters v. Hooveoi & Al¬ 
lison Co., App, 281 SW 71—Par¬ 
ley V. Lehraek. App . 272 S W. 987. 
N.C —O’Brien v Parks Cramer Co, 
146 SE 684, 196 NC 269 
Okl—Tidal on Co V Forcum, 116 
P 2d 672, 189 Okl 268 
Or—Voshail V Northern Pacific Ter¬ 
minal Co, 240 P 891, lie Or 287. 
89 C J p 1166 note 14. 

Physical oondltloa of employee 

(1) Employer’s knowledge of em¬ 
ployee’s physical condition and In¬ 
ability to do work without probable 
Injury at time they ordered him to 
do it was for jury—Hamilton v. 
Standard Oil Co of Indiana, 19 S W. 
2d 679, 328 Mo 681 

(2) Whether master’s knowledge 
of physical condition of servant was 
superior to that of servant was 
question for triers of facts—^Hamil¬ 
ton V Standard Oil Co of Indiana, 
supra 

47. U S —^P W Martin A Co. v. 

Cobb, CCA Ark, UO P2d 1B9 
Ark—Endora Motor Co v Womack, 
111 S W 2d 680, 196 Ark 74. 

Ilh—^Beck V Baltimore & O. R. Co, 
244 Ill App 441 

Ky —^Premier Motors v Smith's 
Adm’x, 178 SW2d 206, 296 Ky 
642 

Miss—New Orleans & N E R Co v 
Benson, 188 So. 606, 18s Miss 171, 
Mo —Schlueter v. East St Louis 
Connecting Ry Co., 296 SW 106. 
816 Mo 1266—Allen v Missouri 
Poe Ry, Co, 294 SW 80—Mars- 
anlck V Luechtefeld, App, 167 s 
W 2d 687—^Peters v Hooven & Alli¬ 
son Co, App, 281 SW 71—parley 
V Lehraek. App. 272 SW 987 
NH—Stone v. Howe, 82 A 2d 484. 92 
NH 426. 

NC—O’Brien v. Parks Cramer Co, 
146 SE 684. 196 NG 869 
Or—^Voshail v Northern Pacific Ter^ 
minal Co, 240 P 891. 116 Or 287. 
39 GJ. p 1166 note 14 
Aotosl or Implied knowledgs 
Ind—^rilmois Steel Co v Puller, 28 

NE 2 d 269 , 216 md. 180 
Gonstmotlve notice 

(1) Whether employer had con¬ 
structive notice of dangerous oondi- 

190 . 


tion of warehouse floor allegedly re¬ 
sulting in injury to employee is for 
Jury—^Faltmali v Great Atlantic A 
Pacific Tea Co., 182 A 605, 66 RI 
438 

(2) Thus whether the dangerous 
condition had existed for a sufficient 
length of time to charge the em¬ 
ployer with constructive notice 
thereof ordinarily la a question for 
the jury, 

IT S —Schilling V Delaware & H. R. 
Corporation, CCA-NT, 114 P.2d 
69. 

Mo—Goslin V Kum. 178 SW2d 79, 
861 Mo 896—^Vordermark v Hill- 
Behan Lumber Co, 12 SW2d 498 
—Magee v Hayden, App, ill S W. 
2d 239—Creighton v. Missouri Pac. 
R Co, 66 8 W 2d 980, 229 Mo App 
825, certiorari denied Missouri Pac. 
R Co V. Creighton, 66 RCt 70, 298 
US 568, 79 LEd. 669 
Whether snythliig suggested na- 
soundness in defective tool or appli¬ 
ance was held for Jury, where sliver 
entered employee’s thumb.—Warren 
& O V Ry. Co. V Bdenngton, 28 8 
W.2d 1073, I8l Ark. 1037. 

4& Ark—^Bndora Motor Co. v. Wo¬ 
mack. Ill S W.2d 580, 196 Ark. 74 
N J—^Davis V. New Jersey Zinc Co.. 

182 A 860. 116 NJLaw 108 
Or —^Beckman v. Doembecher Mfg. 

Co. 69 P 2d 688, 164 Or 408. 
Negligence based on failure to make 
repairs as question of fact gener¬ 
ally see supra subdivision f (8) of 
this section 

4A Kan—^Flahbum ▼, International 
Harvester Co, 188 P.2d 471, 167 
Kan. 48. 

SO. Miss—Federal Compress Co. ▼. 
Craig, 7 So 2d 632, 192 Miss. 689 
—Allen Gravel Co. v Curtia 161 
So 670. 178 Miss 416—^Hamilton 
Bros Co. V Narciese, 168 So 467, 
172 Mias. 24 

Mo—Marsanlck v. Luechtefeld, App, 
167 S W 2d 637——Sweany v Wabash 
Ry Go, 80 SW2d 216, 229 Mo. 
App 398—^Andybur v National 
Pigments A Chemical Go., App. 24 
S W 2d 1069—Parley v. Lehraek, 
App, 272 SW. 987. 

NH—Stanton v. Morrison Mills, 47 
A 2d 112, 94 NH 92—Wemyss v. 
Wyoming Valley Paper Co, 172 A. 
438, 86 NH 687—Chiuohiolo v 
New England Wholesale Tailors, 
160 A. 640, 84 N.H. 389. 
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The issue is properly withdrawn from the jury 
ivhere there is no evidence,showing that the mas¬ 
ter knew, or in the exercise of reasonable care 
should have known, of the defect or danger^i or 
where the fact of knowledge is undisputed The 
question whether the authority of an agent to re¬ 
ceive notice was within the scope of the duties of 
the agency is, on ascertained facts, a question of 
law, and should not be referred to the jury ^3 

L Methods of Work 

(1) In general 

(2) Operation of railroads 


(1) In General 

It Is A question for the court to determine whether 
there Is any evidence tending to show negligence on 
the part of the master with respect to his methods of 
work, or In the methods adopted by those for whose 
negligence he is responsible, and for the lury to say 
whether the evidence submitted is sufflcient to show 
negligence. 

It IS a question for the court to determine wheth¬ 
er there is any evidence tending to show negligence 
on the part of the master with respect to his methods 
of work, or in the methods adopted by those for 
whose negligence he is responsible,®^ while it is 
for the jury to say whether the evidence submitted 
is sufficient to show negligence.®® The test, as is 


Or—^VoBhall v Northern Faciflc Tei- 
mlnal Co. 240 P 801, 116 Or 287 
39 C J p 1155 note 14 [d] 

61. US —Allison V. Great Atlantic 
& Pacific Tea Co.GCANC, 99 F 
2d 607 

Ark—^Kroger Grocery ft Baking Co 
▼ Kennedy. 186 8W2d 470. 199 
Ark 914—^Kum v Faubus. 84 SW. 
2d 602. 191 Ark 282—^Long v Ellis. 
86 S W 2d 66. 183 Ark 137 
Ill—Huff V nimoia Gent B Go. 199 
NE 116. 862 Ill 96 
Hiss —^Meridian Grain ft Elevator 
Go. V Jones, 169 So 771. 176 Miss 
764—^Dr Pepper Bottling Co v. 
Gordy. 164 So 236, 174 Miss 892 
Mo—Poe V Illinois Cent R Co, 73 
SW2d 779, 835 Ma 607—Schneider 
V Pevely Dairy Co, 40 S W 2d 647. 
828 Mo 301—^Hoover v Baldwin, 
App, 111 SW2d 1011—Fesler v 
Hunter, App„ 86 S W 2d 641— 
Sharp V Stuebner Cleaning & Mer¬ 
cantile Co. App, 300 SW 659 
KC—Rector v Southern Coal Co> 
186 SE 113, 193 NG 804 
Ohl—^Thurlow v. Falling, 272 P. 368, 
138 Okl 277. 

Or.—^De Mars v Heathman, 286 P 
144, 182 Or. 609. 

89 CJ p 1167 note 16 
Bvideaoe held Issafflolent for Jury 
ISmployer’s superior knowledge of 
the dangerous condition in view of 
evidence that employee had equal 
knowledge of the dangerous condi¬ 
tion—Schmidt V Carper, 61 NTS 
2d 186. 270 AppDlV 411 
SOL Utah —^Eleganti v. Standard 
Coal Co. 168 F 266. 60 Utah 686. 

83. Ala—^Mobile ft Ohio R. Co v. 

Thomas, 42 Ala 672 
64. Ark —^Barnes v Hope Basket 
Co.. 66 SW2d 1014, 186 Ark 942 
89 C J p 1167 note 17. 

Negligence of fellow servante see 
mAra S 686 

Operation of car or hoist in mine see 
supra subdivision f (6) (i) of this 
section 

Employee aotlag ta disregard of dl^ 
reotloa 

Employer was held as matter of^ 


law not negligent as to injuries sus¬ 
tained bv employee setting up bridge 
stringers m disiegaid of foreman’s 
direction —Orr v Johnson, 9 S W 2d 
563, 177 Ark 1165 

Evldenoe held tnsuffloient for Jury 
U S —^Aqua System v Kodakoski C 
C A Canal Zone, 88 F2d 396—Phil¬ 
lips Petroleum Co v Manning, C 
CAArk, 81 F2d 819—Van Norden 

V Chaa R McCormick Lumber Co 
of Delaware, CCA Or, 17 F2d 
668, certioian denied 47 SCt 768, 
274 US 768, 71 LBd 1887—0 B 
Foster Packing Co v Lamey, CC 
A Miss , 6 F 2d 23 

Ark —J L Will ams ft Sons v 
Tompkins, 114 S W 2d 845. 195 Ark 
1146—Union Saw Mill Co v Hayes. 
90 SW2d 209, 193 Ark 17 
Fla—Duncan v Growers Equipment 
Co. 1 So 2d 468. 146 Fla 516 
Ky —^Ferkms-Harlan Coal Co v 
Creech’s Adm’r, 103 S W2d 943, 268 
Ky 174—^Hanor v West Kentucky 
Coal Co. 48 SW2d 689. 241 Ky 
163—^Louisville ft N R Co v Mor¬ 
gan's Adm'r, 9 S W 2d 212, 225 Ky 
447 

Me —^Lonng v Maine Cent R Co, 
152 A 527. 129 Me 869—Millett v 
Maine Cent R Co. 146 A 903, 128 
Me 314 

Miss—^Anderson-Tully Co v Goodin. 

168 So 636. 174 Miss 162 
Mo—Williams v Terminal R Ass’n 
of St Louis, 98 5W2d 661. 889 
Mo. 694, certiorari denied 67 SCt 
611. 800 US 669. 81 LEd 876— 
Lewis V American Car ft Foundry 
Go. App. 8 SW2d 282—^Hanison 

V ..^merlcan Car & Foundiy Co. 
App . 296 S W 214 

Neb—^Bntton v Samuelson, 23 NW 
2d 267, 147 Neb 318 
NC—Callahan v Roberts. 193 SE 
266, 212 NC 328—Shipes v Poag, 
168 SE 746, 202 NC 844—Poole 

V Norfolk Southern R Co, 162 S 
E 905, 302 NG 889—^Byrum v. 
Houtz. 156 SE. 134. 199 NG 818 

Okl—Singer Sewing Mach Co v 
Odom. 46 P2d 473. 172 Okl. 411— 
Chicago, R L & P. Ry Co v 
Spillane. 266 P. 180, 130 Okl 46 
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Or—Jackson ▼. Oregon Lumber Co, 
52 P2d 189, 162 Or. 200—Freeman 
V Wentworth ft Irwin, 7 P 2d 706, 
189 Or 1. 

Tex—^Loyd v Pierce, Civ App, 89 
S W 2d 1035, reversed on other 
grounds Pierce v Loyd, 114 8 W 2d 
867, 131 Tex 401. 

Baasonabla engliiaezliig tauH scdeiiliillo 
judgment 

(1) With respect to negligence In 
using crane instead of hand tools m 
particular operation, reasonable en¬ 
gineering and scientific Judgment 
used by master is not subject to re¬ 
view by a jury—^Louisville ft N R 
Co T Davis, CCATenn, 75 F2d 
849, certiorari denied Davis v Lou¬ 
isville ft N. R Co, 66 set 119, 296 
US 608, 80 LEd. 427 

(2) In action by employee injured 
when pile fell from crane, used by 
railroad to remove braces from 
bridge piling, use of crane instead of 
hand tools to remove braces was 
held not negligence as a matter of 
law, in absence of evidence that 
crane was not suitable for purpose 
or that it was defective or negligent¬ 
ly opeiated—Louisville ft N R Go. 
V. Davis, supra. 

65. US —Blair v Baltimore & O. R 
Go, 65 set 646, 828 US 600, 89 
LEd 490—^Boston ft M. R R v 
Kyle; CCAMass, 166 F2d 112— 
Norfolk ft W Ry Co v Brumfield. 
CCAOhlo. 64 F2d 961—^Ameiican 
Glycerin Co v. Brown, 80 F 2d 316 
—^Bppinger & Russell Co v. Shee- 
ly, CGAFlo.. 24 F2d 168. 

Ala—Louisville ft N R Co. v Hall, 
136 So 466, 223 Ala 388, certiorari 
denied 62 S.Gt. 87, 284 U S. 661, 76 
LEd 560. 

Anz —Southern Pao. Co v. Gaste- 
lum, 297 P 876, 88 Anz 127 
Ark—Hill V Hardy, 157 SW2d 494, 
208 Ark 79—^Missouri Pac R. Co 
V. Sanders, 117 SW2d 720, 196 
Ark 209—^Missouri Pao R. Co v. 
Brown, 116 SW.2d 1088. 196 Ark 
1060—Consolidated Const. Co. of 
Oklahoma v. Hatchett, 114 SW2d 
81, 196 Ark 666—West Bauxite 
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the case in other civil actions, is that the question 
should not be submitted to the jury if the court 
would be bound to set aside a verdict for plaintiff 
Illustrative of the rule, the question as to the ex¬ 
erase of proper care after the discovery of the 
servant’s peril has been held a question for the ju¬ 


ry,and so have the questions as to the negligent 
operation of machinery^^ or elevators,the failure 
to stop machinery dunng the performance of acts 
which would otherwise be dangerous,®® the failure 
to provide for a proper system of signals,®! the fail¬ 
ure to give proper signals or warning when ma- 


Mming Co v Harvey, 110 S W 2d 
1068, 194 Ark 11S6—Baldwin v 
Hunnlcut. 93 SW2d 181, 192 Ark 
441—Barnes v Hope Basket Co , 56 
SW.2d 1014, 18d Ark 942—Missis¬ 
sippi River Fuel Corporation v 
Small. 82 S W.2d 422. 1S2 Ark 1186 
—^Arkansas Drilling Co v Gross. 
17 SW2d 889, 179 Ark. 631. 

Ga—Copeland v McBlroy, 176 SB 
67, 49 GaApp. 490 

Ill —^Mueller v Elm Park Hotel Co, 
76 N E 2d 314, 898 Ill 60 

Ind—Chicago, 1 & L Ry Co. V. 
Younger. 176 NE 290, 93 IndApp 
276 

Ky—Wilder's Adm*r v Southern 
Mining Co, 96 SW2d 436, 265 Hy 
219—Gatlifl Coal Co v Hill’s 
Adm’r, 92 SW2d 66, 268 Hy. 809 
—E J O’Brien & Go v Shelton's 
Adm'r, 65 SW2d 852, 246 Ey 637 

Me—^Le Blano v Sturgis, 147 A. 701, 
128 Me 874. 

Miss —^Hercules Powder Co v Palm¬ 
er, 80 So 2d 804—W Woolworth 
Co V Freeman, 11 So 2d 447, 193 
Miss 888—Mississippi Power Co 

V Stribhng, 8 So 2d 807, 191 Miss 
832—^EfiLgle Cotton Oil Co v Pick¬ 
ett, 166 So 764, 175 Miss 677— 
Hercules Powder Co v Will am- 
son. 110 So 244, 145 Miss 172 

7^0 —^Kelso V W A Ross Const Co, 
85 S W2d 627, 337 Mo 202—Paiker 
V. Nelson Grain & Milling Go, 48 
SW2d 906, 330 Mo 95—Jacob v 
Peerless White Lime Go, 40 S W 
2d 656, 827 Mo 868—^Baker v Scott 
County Milling Co, 20 S W 2d 494, 
828 Mo 1089—Koehler v Wells, 
20 SW2d 81. 828 Mo 892—Hamil¬ 
ton V Standard Oil Go of Indiana, 
19 S W 2d 679, 323 Mo 681—Grand- 
stafl V. Wabaah Ry Co, App, 71 
SW2d 174—Wuest v Dorman, 64 
SW2d 1000. 227 Mo App 405— 
Hogue V St. Louis-San Francisco 
Ry Go , App, 20 S W 2d 801—^Beuc 

V Meeker Bros. Iron Co, App, 7 
SW.2d 488—Lewis v American 
Car & Foundry Co, App, 8 SW 
2d 282—Gebhardt v. American Car 
& Foundry Co, App. 296 S W 446 
—Gailus V Pauly Jail Bldg. Co, 
App. 282 SW. 136. 

NY—Wawrzonek ▼ Central Hudson 
Gas & Electric Corporation, 12 N 
E2d 626. 276 NY 412 

NG—O’Neal v Jones, 165 SE 448. 
199 NC 652—Pyatt v. Southern 
Ry Co, 164 SE 847, 199 NO 397 
—^Young V E. A. Wood & Co, 146 
SE 70. 196 NC 436—Wade V Mc¬ 
Lean Contracting Co^ 62 SE 919, 
149 N.a 177. 


Okl—Casualty Reciprocal Exchange 

V Sutfln, led P2d 434, 196 Okl 
567—Anthony v Colvin, 130 P 2d 
819, 191 Ok] 476, dissenting opin¬ 
ion 143 P2d 384, 191 Okl 476—Jov 

V Pope, 63 P2d 688. 176 Okl 640 
—^Tankersley v Ferrln. 238 P 858, 
113 Okl 68 

SC—Finer v Standard Oil Co of 
New Jersey, 161 SE. 504, 163 SC 
302 

Tex—Galveston, H & S A Ry. Co 

V Contois, Civ App. 379 SW 029, 
affirmed. Com App. 288 SW2d 164, 
certiorari denied 47 SCt. 669, 274 
US 747, 71 LEd 1838—Sonken- 
Galamba Corporation v Hillman, 
Civ App . Ill S W 2d 858. error dis¬ 
missed—Texas & Pac Ry Co v 
Kelly, Civ App, 36 SW2d 749. re¬ 
versed on othei grounds. Com App, 
61 SW2d 299. ceitiorari demed 
Kelly V Texas & P. R Co , 68 S Cl 
90. 287 U S 644. 71 L Ed 657 

Wash —Ranstrom v. International 
Stevedoring Co. 877 P 993, 152 
Wash 832—Kahlstrom v Interna¬ 
tional Stevedoring Co, 250 P 287, 
141 Wash 874, affirmed 366 P. 603, 
141 Wash 642, certiorari denied 48 
set 119. 375 US. 660. 72 LEd 
426 

89 CJ p 1087 note 22, p 1167 note 
18. 

partlonlar gnestloiui bold for Jury 

(1) Employer's negligence in with¬ 
drawing hold from defective ladder 
while employee was working there¬ 
on —^Iseman v Hayes, 46 S W 2d 110, 
242 Ky 302, 86 ALR 996 

(2) Existence of custom for ap¬ 
prentices to take job directly to op¬ 
erator of machine in another depart¬ 
ment, and to assist operator if re¬ 
quested—Chesapeake & O Ry Co 
v Golladay, 180 SE 400, 164 Va 
292. 

(8) Existence of custom of em¬ 
ployer to look out for employee's 
safety —^Young v Terminal R R 
Ass'n of St Louis, Mo, 192 SW2d 
402 

(4) Negligence in method of harj- 
dling gasoline and kerosene 

US—^Malne Cent R Co v Lonng, 
CCAMe, 66 F2d S71 
Miss—Curry & Turner Const Co v 
Bryan. 186 So 266, 184 Miss 44. 

(5) Whether employee used, and 
was required to use, formalin, a 
poisonous, harmful, substance in 
fumigating railroad cars.—^Louisville 
& N R Co V Gilliland, 296 S W 422, 
220 Ky 481, 68 ALR. 886. 
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(6) Whether so-called safe method 
of oiling machinery was, in fact, ob¬ 
vious and safe—^Tombigbee Mill & 
Lumber Co v Hollingsworth, CCA 
Miss , 162 F 2d 763. 

56, Ill—Cummings v. Chicago & N 
W R Co, 89 Ill App 199, affirmed 
60 NS 61, 189 IIL 608 

67. Ark—^Dixie Bauxite Co v 
Webb, 68 SW8d 684, 187 Ark 

1024 

NH.—^Tondreau v. Boston A M. R 
R. 167 A 76. 86 NH 285 
N J —Davis V New Jersey Zinc Oo, 
182 A 860, 118 NJLaw 108 
89 C J. p 1159 note 20. 

Bad saamanslilp 

Evidence as to bad seamanship of 
captain in backing tug to rescue 
deckhand falling overboard was held 
for jury—^Raolaslovic v New York 
Cent R Co, 166 NE. 826, 246 N.T. 
91 

5S. U S.—New York, a & St LB. 
Co V Slater, CCAInd, 28 F.2d 
777, ceitiorari denied 48 S Ct. 601, 
277 US 605, 72 LEd 1011 
Ark—Temple Cotton Oil Co v Hol¬ 
liday, 47 S W 2d 4. 186 Ark 1190— 
Pekin Wood Products Co v Maaon, 
46 BW2d 798. 185 Ark 166 
Mo —Daggett v American Car it 
Foundry Co, ApPi 284 SW 866. 
Wash—Tenneson v. Kadiak Fisher¬ 
ies Co, 2 P 2d 745, 164 Wash 380. 
89 C J p 1159 nots 21. 

59. Cal —^Alorgan v J W Robin^i 
son Co, 107 P 696, 167 Cal. 848 

89 C J p 1169 note 22. 

60. Ark—Chapman & Dewey Lum¬ 
ber Oo V Bryan, 35 S W 2d 80, 188 
Ark 119 

Mo —^Baker v Atlas Portland Cement 
Co, App, 299 SW 70. 

N C —^Lane v Faschall. 164 S E 626, 
199 NO 364—Mills v Manon Mfg 
Co., 161 SE 92, 198 NC 145 
SD—Eoenekamp v Picasso, 269 N 
W. 74, 64 S D 667 
89 C J. p 1169 note 23. 

Failure to throw binder out of gear 
Iowa—Bell v Brown, 239 NW. 785, 
214 Iowa 870. 

61. U S —Hutchins v. Akron, G & 
Y R Co, CCA.OhiO, 162 F2d 189 

89 O J p 1169 note 24 

Hvidence held insuilloleiLt for Jury 
U S —^Hutchins v. Akron, C. A f R 
Co, supra. 
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chinery is about to be started,or when some 
act dangerous to a servant is about to be per¬ 
formed,®* or on the approach of some instrumental¬ 
ity dangerous to the servant,®^ negligence in the 
manner of loading a car or other vehicle®® or un¬ 
loading it,®® the negligent manner of piling various 
objects,®^ and negligence in the conduct of log¬ 
ging operations.®* 

(2) Operation of Railroads 

The case should be submitted to the Jury when the 


evidence tends to establish the negligence of the master 
in the operation of a locomotive, tram, or car; but it 
IS for the court to determine pure legal questions, and 
in the absence of evidence tending to show negligence, 
or where negligence is conclusively shown, the question 
IS not for the jury 

The case should be submitted to the jury where 
the evidence tends to establish the negligence of 
the master in respect of the operation of a loco¬ 
motive, tram, or car,®* or the failure to use proper 


BSL Mo — Mitchell V Wabash Ry 
Co. 69 S W 2d 286. 834 Mo 926 
89 GJ p 1169 note 26 
Negligence* 

Of mastar where machinery which 
should have remained at rest 
automatically starts as question 
for Jury see supra subdivision f 
<6) (a) of this section 
With respect to warning and in¬ 
structing seivant as question of 
law or fact generally see infra 
subdivision 2 of this section 
B3m U S —E Whitham Const Co 

V Remer, C C A Okl, 105 F 2d 871 
Ark—Newark Gravel Co v Barber, 

18 SW2d 331, 179 Ark 799—^ex- 
aa Pipe Line Co v Johnson, 27S 

5 W 329, 169 Aik 236 

Miss —Albert v Doullut ft Ewln, 
178 So 812, 180 Miss 626 
39 C J p 1159 note 26 
Vlolatloii of oustonci without wanu 

Mo—McGurry v Thompson, 181 S 
W 2d 629, 362 Mo 1199—Courtois 

V American Car & Foundry Co, 
App, 282 S W 484 

6A NT—^Dzkowskl v Boynoldsville 
Carting Co. 110 NE. 442, 216 NT 
178 

39 C J p 1169 note 27 

69. US —^Ekblom v O O Reed, 
Inc, CCAFla, 71 F2d 399. 

Mo —^Manuel v American Car A 
Foundry Co , App, 23 S W 2d 1073 
NC—^Langford v Kitchen Lumber 
Co, 148 SE 467, 197 NC 896— 
Arrington v Suncrest Lumber Co. 
146 SE 87, 196 NO 821—Sutton 

V Suncrest Lumber Co, 146 SE 
87, 196 NC 820 

Okl —Ice V. Gardner, 88 P 2d 878, 183 
Okl. 496 

39 C J p 1159 note 28 

00. Iowa—^Farwark v. Chicago, M 

6 St P Ry Co, 211 NW 875, 202 
Iowa 1229 

Mo —Carpenter v. Wabash Ry Co . 
71 S W 2d 1071, 886 Mo. 180—Mack- 
lin V Fogel Const Co, 31 S.W 2d 
14, 326 Mo 88—Dietderidk v Mis¬ 
souri Iron & Metal Co, 9 SW2d 
824, 222 Mo App. 740. 

NC—^Lynch v Carolina, C. ds O 
Ry Co. 80 SEL 178, 164 NC 249 
Tex—Texas A P. Ry Co, v Rley, 
Civ App, 188 SLW2d 991, error re- 
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fused, oertioran denied 65 S Ct 
1414, 826 US 872. 89 L Ed 1991— 
St Louis Southwestern Ry Co of 
Texas v Neely. OivApp, 296 SW 
948 

39 C J p 1159 note 29 

67. Mo—Granneman v Commercial 
Auto Body Co. App. 296 S W 437 

SC—^Mullikin V Southern Bleaehery 
A Print Works. 192 SE 666, 184 

5 C 449 

89 G J p 1159 note 80 

68. N C —Collins v H}*de County 
Land A Lumber Go. 141 S E 580, 
195 NC 849—^Bradford v English, 
180 SE 705, 190 NC 742 

39 C J p 1160 note 31 

66. US —^Keeton v. Thompson, Ark, 
6.6 S Ct 133, 826 U S 689. 90 L Ed 
406—Rocco V Lehigh Valley R 
Co , N T . «3 S Ct 348, 288 U S 276, 
77 L Ed 743—Chicago & N W Ry 
Co V Green, CCAMmn, 164 F2d 
55—Boston & M R R Y Meech, 
CCA Mass, 156 F2d 109, certio¬ 
rari denied 67 SCt 124. 829 US 
768, 91 LEd 658—^Keys v Penn¬ 
sylvania R Co , C C A N T, 104 F 
2d 668, oertioran granted 60 S Ct 
103, 308 U S 636, 84 L Ed 450, re¬ 
versed on other grounds 60 SOt 
385, 308 US 629. 84 LEd 447— 
Chicago, B & Q R Co V Kelley, 
CCANeb. 74 F.2d 80—Chesapeake 

6 O Ry Co T Mears, CCAYa., 
64 F 2d 291—^McClellan v Pennsyl¬ 
vania R Co, CCANT. 62 F2d 
61—Swaiter v Utah Idaho Cent 
R Co, CCAUtah, 64 F2d 868, 
certiorari denied Utah Idaho Cent 
R Co V Swaner, 53 S Ct 6, 287 
US 600, 77 LEd 522—Grand 
Trunk Western Ry Co v. Heatlie, 
CO A Mich, 48 F2d 769, certioran 
denied 63 SCt 10. 284 US 626, 76 
L Ed 683—^Ene R Co v Irons. 
CCANJ. 48 F2d 60, oertioran 
demed 61 SCt 649, 883 US 867. 
76 LEd 1463—Chesapeake & O. 
Ry Co V Smith, CO A Ohio, 42 F 
2d 111. certioran demed 61 SCt 
82, 282 US 856, 76 LEd 768— 
Sandn v Byram, CCA Mich, 80 F 
2d 784 

Ala.—^Louisville & N R. Co. v Par¬ 
ker. 138 So 231, 223 Ala. 626, cer¬ 
tiorari granted 52 S Ct 496, 286 
US 636, 76 LEd 1376, certioran 
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dismissed 63 S Ct 94, 287 U S 6i69. 
77 LEd 601 

Ark—^Dierks Lumber A Coal Co v 
Tollerson. 64 8W2d 61. 186 Ark 
429—Missouri Pac R Co v Har- 
ville, 46 SW2d 17, 186 Ark 47. 
certioran denied 63 SCt 18, 887 
U S 610. 77 L Ed 680 
Cal—Weiand v Southern Pac Co, 
98 P2d 1033, 34 Cal App 2d 600, 
certioran denied Southern Pac Co 
V Weiand, 60 SOt 618, 309 US 
670, 84 LEd 1016 

Colo —^Denver & S L Ry Co v 
Mullen, 279 P. 49, 86 Colo 159 
HI—Goodman v Chicago. B & Q 
R Co, 7 NE2d 398. 289 Ill App 
820. certioran denied Chicago, B 
& Q R Co V Goodman, 68 S Ct 
610, SOS US 640. 82 LEd 1100 
Kan—Wiggins v Misscuri-Kan^as- 
Texas R Co, 276 P 63, 128 Kan 
32 

Miss —Graves v Gulf & S I R Co, 
110 Bo 234, 146 Miss 130 
Mo—Owen v Kurn, 148 SW2d 619, 
347 Mo 616—McNatt v Wabash 
Ry Co, 108 SW2d S3. 841 Mo 616 
—^Rowe y Missoun-Kansas-Texas 
R Co, 100 SW2d 480, 889 Mo 
1145, certioran denied Mirsoun- 
Kansas-Texas R Co v Rowe, 67 
set 671, 800 US 680, 81 LEd 
884—Good V Missouri-Kansas- 
Texas R Co, 97 SW 2d 612, 339 
Mo 880, certioran demed Missouii- 
KansaB-Texas R Co v Good, 67 
set 231. 299 US 606, 81 L Ed 
446—Martin v St. Louis-San Fran¬ 
cisco Ry Co, 46 SW2d 149, 829 
Mo 739, certiorari denied St Lou- 
iB-San Francisco Ry Co v Mar¬ 
tin, 62 set 644, 286 US 662, 76 
LEd 1294—Clift V St. Louis-San 
Francisco Ry Co, 9 S W 2d 972, 
320 Mo 791—Siberell v St Louis- 
San Fiancisco Ry Co, 9 SW2d 
912, 320 Mo 916—Jenkirs v Wa¬ 
bash Ry Co. 107 SW2d 204, 282 
Mo App 488, certioran denied Wa^ 
bash R Co v. Jenkins. 68 S Ct 139. 
802 US 787, 82 LEd 670. 

NJ—^Enckson v. Lehigh Valley R 
Co, 184 A 892, 4 NJMisc. 906 
NC—^Rigshee v Atlantic Coast 

Line R Co, 129 S.E. 580, 190 N.G. 
231 

S C —^Dantaler v Southern Ry. Co. 
164 S E 484, 166 S C. 148, reversed 
on other grounds Southern Ry Co. 
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care as to a servant riding thereon,or while 
hoarding^l or ahghting from,^^ or while working 


on,7t a standing car or locomotive, or while en- 


V. Dantzler. 63 SCt 620, 286 ITS 
818, 76 LBSd 1127—Youngblood v 
Southern Ry Go. 164 SB 431, 166 
S C 140, reversed on other giounds 
Southern Ry Co v Youngblood. 
62 S Ct -SIS, 286 U S 813, 7i6 L Ed 
1124—-Wilson V Atlantic Coast 
Line R Co. 131 SB 777, 134 S 
C 81 

Tenn —Tennessee Cent By Co v. 

Williams, 9 TennApp 629 
89 C J p 1160 note 32 
Fartioiilar aiiMtloiia heUL for Jury 
under evidenoe 

(1) Whether freight train was 
started by conductor pursuant to 
rules, or by direction of deceased — 
Murmann v New York, N H & H 
R Co, 268 NYS 645, 236 App DiV 
784, affirmed 184 NB 106. 260 N.T 
589, cerborarl denied New York. N 
H & H R Co T Murmann, 63 S.Ct. 
820. 288 US 601, 77 LBd. 977. 

(2) Whether rsilroad interlocking 
signal system worked so that signal, 
passed by tram before entering tun¬ 
nel, must have indicated "caution’* 
when signal beyond opposite portal 
showed *‘Btop "—Miller v Southern 
Fac. Co, 21 P2d 866, 82 Utah 46, 
certioran denied Southern Pac Co 
y. Hiller, 54 S.Ct. 207, 290 U S 697, 
78 liBd. 600 

TOli US —Keeton y Thompson, Ark, 
66 set 186, 826 US 689, 90 LBd 
406—^Hutchins y Akron, CAT 
R Co., CCA Ohio, 182 F 2d 189— 
Atlantic Coast Line R Co y 
Simms. CCA Fla., 167 F2d 874— 
Philadelphia A R Ry Co y. 
Bartsch, CCAN.J, 9 F2d 868 
Ala—^Birmmgham Belt R Co v 
Hendrix, 110 So. 812, 21>6 .Ua 285, 
certioran denied 47 SCt 472, 273 
US 768, 71 LBd. 877. 

Ark—^Miasoun Fac R. Co v. Boyd, 
106 S W 2d 165, 194 Ark 121—Mis¬ 
souri Pao R Co y Montgomery, 
66 SW2d 68, 186 Ark 637, cer¬ 
tiorari domed 68 SCt. 690, 289 U. 
S 747, 77 L Bd. 1498 
Cai —Tuller y Atchison, T A S 
F. Ry. Co. 146 P.2d 821, 63 Gal 
App.3d 862. 

Ill—Popp y Terminal R. Aas'n of 
St Louis, 46 NB2d 298, 316 HL 
App 670 

Ind —Central Indiana Ry, Co. y. 
Mitchell, 199 NB. 489, 102 lnd.App 
121 

Kan—^Bleyina y Union Fac R COi 
208 P 619, 181 Kan 682, reyeraed 
on other grounds 299 P 698, 138 
Kan 186. 

Mioh—Knifc V Minneapolis, St P 
A S S M Ry Co, 241 N.W. 162, 
267 Mich. 162. 

Minn—^Thom y. Northern Pac Ry 
Co, 262 NW 660, 190 Minn 622 
—Moquin y Minneapolis, St P. A 


S S M Ry Co, 281 N.W 829, 181 
Minn 66. reveised on other 
grounds 61 S Ct 601, 283 US 620, 
75 LBd 1243. and followed m 331 
NW 920, 181 Minn 626—Larson 
v Gieat Northern Ry. Co, 203 N 
W 57. 182 Minn 419 
Mo —^Pashea v Temunal R Aas'n 
of St Loiiia, 166 BWSd 691, 360 
Mo 133. certioran denied Terminal 
Railroad Aas'n of St Louis y 
Fashea, 63 SCt 664. 838 US 768, 
87 LBd 1135—Mann v St IjOuis- 
San Francisco Ry Co. 73 S W 2d 
977— Young y Wheelock, 64 SW 
2d 960. 833 Mo 992, cerlloian de¬ 
nied ninieelock y. Young, 54 S Ct 
627, 291 US 676, 78 LBd 1064 
—^Hutchinson v Missouri Pac Ry 
Co , App, 186 S W 91 
N G —Wimberley v Atlantic Coast 
Line R Co. 130 SB 116, 190 NC 
444, reversed Atlantic Coast Line 
R Co V Wimberley, 47 SCt 476. 
273 US 673, T1 LBd 888 
ND—Sullivan v Minneapolis, St P 
AS B M. Ry Co. 318 NW 841, 
•56 ND 853 

Okl—^Kansas, O. A O Ry Co y Dil¬ 
lon. 186 P2d 498, 191 Okl 671— 
Missoun-Kansas-Texas R Co y 
Bmbrey. 33 P 2d 481. 168 Okl 483, 
certioran denied 66 SCt 119, 293 
US 608, 79 LBd 695 
SC—^Neal y Southern Ry, Carolina 
Division, 160 SB 837, 162 SC 288, 
certioran denied Southern Ry.-Car- 
olma Division v Neal, 62 SCt 9, 
284 US 621, 76 LBd. 630 
Tex—^Lynch v Texas A P. Ry Co, 
138 SW 622, 63 Tex Civ App 260 
—Intemational-Oreat Northern R 
R V Lowry, Civ App, 98 B W 2d 
388, reversed on other grounds In- 
teniational-Great Nortbem R Co 
V Lowry, 121 SW 2 d 685, 182 Tex 
272 

Va—Southern Ry Co v May, 137 B 
B 498, 147 Va 642. 

Wash—Jorgensen v Oregon-Wash- 
ington R A Nav Co, 29 P 3d 744, 
176 Wash. 399, affirmed 83 P 2d 
898, 176 Wash 399, certioran de¬ 
nied Oregon-Washington R A Nav 
Co V Jorgenson, 65 SCt 815, 293 
US 620, 78 LBd 708 
89 C J p 1160 note 33 
BeooncUomaBit of ooolUot between 
testimony of conductor and his prior 
statements was held for jury—Kulp 
V Chicago, St P, M A O. Ry Co., 
CCAMinn, 88 F2d 466, certioran 
denied Chicago, St P M A O R 
Co y. Kulp, 67 set 980, 301 US 
700, 81 LBd 1366. 

7L Utah—^Ayrea y Umon Pac R 
Co , 176 F 2d 161. 

89 C J. p 1160 note 34 

7Si US—Jacobs v Readmg Co, C 
C ANJ, 130 F2d 612 
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Mo —^Ford V Louisville AN R Go. 
196 SW2d 168, 856 Mo 862—Can- 
nell y Missouri Pao R Go, App, 

277 SW 683 

39 C J p 1160 note 85 
73. US —^Fitzgerald y Pennsylva¬ 
nia R Co, CCANY. 164 F2d 
828—Sweeting v Pennsylvania R 
Co, CCAFa, 148 F 2d 611—Lina 

V Erie R Go. GCA Ohio, 62 F 
2d 667, certiorari denied Bue B 
Co Y Line. 68 SCt 526, 289 US 
729. 77 LBd 1478—Bangor A A 
R Co V Jones, G.C.AMe, 36 F2d 
886 

Ark—Kansas City Southern Ry Go 

V Larsen, 114 SW8d 1081, 196 
Ark 808. certioran denied 69 SCt 
82. 806 US 621, 88 LBd 897— 
Chicago, R I A P Ry Co V Man¬ 
us, 100 SW2d 258. 193 Ark 897 

Cal—King V Schumacher. 89 P2d 
466, 82 Cal App 172. certioran de¬ 
nied Schumacher v King, 60 SCt 
123, 308 US 693, 84 LBd 496 
Ill—^\i"alaite v Chicago, R L A P 
Ry Co . 28 N B 2d 149, 306 Ill App 
6, reversed on other grounds 88 
NB3d 119, 876 Ul 69 
Ind —Southern Ry Co v Wilkins. 
178 NB 464. 96 Ind App 180, cer^ 
tiorari demed 63 S Ct 85, 287 U 
8 685. 77 LBd. 650 
Miss—^Newton v Homochitto Lum¬ 
ber Co, 138 So 664. 163 Miss 20 
Mo —Smith V Thompson. 182 S W 2d 
68—Goodwin v, Missouri Fao R. 
Go. 78 SW2d 988, 835 Mo 398— 
Grange v Chicago A B 1 Ry Go, 
69 SW2d 966, 884 Mo 1040—Per¬ 
ryman V Missouri Pac R Co, 31 
SW2d 4, 826 Mo 176—Norton v 
AVhuelock, 23 SW2d 142, 323 Ma 
913. certiorari denied Wheelock y 
Norton. oO SCt 363, 281 US 752, 
74 L Bd 1163—^Martin y St Louis- 
San Francisco Ry. Co, 19 S W 2d 
470, 323 Mo 450—Suliisan y St 
Louib-San Francisco Ry Co, 18 S 
W 2d 736, 321 Mo 697—^Holman v 
St Louis-San Francisco Ry. Co., 

278 SW 1000, 318 Mo 842—Mcln- 
tira y Missouri Pa& R Co, App, 
28 SW2d 872 

N J —^Marcone v New York Cent R- 
Co, 144 A 686, 106 N J Law 4<66. 
affirmed 60 SCt 294, 281 US. 845, 
74 LBd 892 

N C —^Batton y Atlantic Coast Line 
R Co, 198 SB 674, 218 NC 236, 
certioran denied Atlantic Coast 
Line R Co. y Batton, 68 S Ct. 760, 
SOS U S 661, 82 L Bd 1112—Ritch¬ 
ie V High Point, T AD R. Co, 
136 SB 770, 108 NC 666 
Ohio—Davis y. Hussey, 158 NB 875, 
22 Ohio App 191, certiorari denied 
Mellon V Hussey, 46 SCt. 855, 270 
US 669, 70 LBd 786 
S C —^Mann v Seaboard Air Line Ry. 
Co.. 136 S.B. 384. 188 8 a 241 
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gaged m coupling or switching cars,*^* or as to a | servant on or near tracks,^® and the rule applies 


Tex—Texas & P Ry Co v Riley, 
OivApp. 183 SW2d 991, error re¬ 
fused, certiorari denied 65 S Ct 
1414, 325 US 873, 89 LBd 1991— 
Texas & N O R Co v Neill, Civ 
App , 97 S W 2d 279, error refused 
100 SW2d 348. 128 Tex 580, cer¬ 
tiorari dismissed 68 S Ct 118, 30 
US 645, 82 LBd 601, rehearinsT 
denied 58 S Ct 268, 302 US 778, 
82 Li Ed 802—Texas & P Ry Co 

Y Aaron, Civ App, 19 SW2d 930, 
certiorari denied 60 S Ct 409, 281 
US 766, 74 LEd 1166 

39 C J p 1160 note 86 

74. US —^Ellls V. Union Pac R 
Co. Neb, 67 set 698, 829 US 
649. 91 LBd 672—Hutchins v 

Akron, C & T. R. Co, CCA Ohio, 
162 F2d 189—^Murphy v Lehigrh 
Valley R Co, CCANT, 168 P2d 
481—Griswold V Gardner, CCA 
111, 165 F 2d 833, certiorari denied 
Gardner v Griswold, 67 SCt 74. 
329 US 725, 91 LBd 628—Pratt 

V Louisiana & A Ry Co. CCA 
La, 186 F2d 692—Atchison. T & 

5 F Ry Co V Keddy, CCA Cal, 
28 F2d 962, certiorari denied 49 
set 861. 279 US. 866, 78 LBd 
997—^Louisville & N R Co v 
Summerlin, CCAFla, 18 F2d 950 

Ala —BinmnghBm Belt R Co v 
Bennett, 146 So 266, 226 Ala 186, 
certiorari demed 64 S Ct 62, 290 
US. 684. 78 LBd 662—Gulf, M 

6 N R Co V. Williams, 119 So 
212, 218 Ala 481, certiorari dis¬ 
missed 60 set 86, 280 US 626. 
74 LBd 593—Seaboard Air Line 
Ry Co V Johnson. 116 So 168, 
217 Ala 251, certiorari grranted 48 
set 486, 277 US 679, 72 LBd 
997, and certiorari dismissed 49 S 
Ct 96, 278 U S 676, 78 L Bd 616— 
Davis V Sorrell, 104 So 897, 218 
Ala 191 

Ark—W. P Brown & Sons Lumber 
Co V Oatles, 72 S.W2d 218, 189 
Ark 888—^Missouri & N A R Co 
v Robinson, 66 S W 2d 646, 188 
Ark 884 

Cal—^Phillips V Southern Pac Co. 
58 P2d 688, 14 Cal App 2d 454— 
Pitt V Southern Pac Go, 9 P2d 
278, 121 Cal App 228 

Qa—Gainesville Midland R Co v 
Floyd. 40 SB 2d 484, 74 GaApp 
67*5 

Idaho —^Roy v. Oregon Short Line 
R. Co, 42 P2d 476, 56 Idaho 404, 
certiorari denied Oregon Short 
Line R Co V Roy, 66 SCt 89, 296 
U.S 679, 80 LBd 409 

ni—Kiefer v Elgin, J. & B Ry 
Co. 184 NB 870. 861 Ill 684— 
Adams V Chicago & B R Co, 41 
NB2d 991, 814 Ill App 404—Ben¬ 
son V Chicago, R I & P Ry. Co, 
267 Ill App. 11, affirmed Chicago, 
R L & P Ry Co V Benson, 186 
NB 244, 862 U1 196. certioian de-j 


nied 64 SCt 58, 290 US 636, 78 
LBd 563 

Ind—Harris v Chicago A: B I Ry 
Co, 158 NB 686. 87 Ind App 11 
Ey—^Louisville & N R Co v Pear- 
cy, 121 S W 1037 

Mich—^Musgrove v. Manistiaue & L 
S Ry. 244 NW 132, 259 Mich 469. 
certiorari denied Manistiaue & L 
S R Co V Musgrove, >53 S Ct 313. 
287 US 669, 77 LBd 677 
M>nn—Thompson v Byram, 228 N 
W 646, 179 Minn 67 
Miss—^Hackler v Natchez & S Ry 
Go. 128 So 825. 157 Miss 482 
Mo—^Hold V Terminal R R Asa*n 
of St Louis, 201 6 W 2d 958—Cope¬ 
land V Terminal R Ass’n of St 
Louis, 182 S W 2d 600, 363 Mo 433. 
certioiari demed 65 SCt 561, 833 
US 799, 89 LBd 637—Godsy V 
Thompson. 179 SW2d 44, 862 Mo 
681, certiorari denied dS SCt 48, 
828 U S 719, 89 L Bd 578—Mooney 

V Terminal R Ass'n of St Louis. 
176 S W 2d 605, 852 Mo 246—West 

V Kum. 148 SW2d 762—Freeman 

V Terminal R Ass'n of St Louis. 
107 SW2d 86. 841 Mo 288—Will- 
gues V Pennsylvania R Co. 298 B 
W 817, 818 Mo. 28—Halt v Cleve¬ 
land, C, C & St. L Ry Co.. 279 
SW. 148, certiorari demed Cleve¬ 
land, C, C & St L Ry Co v 
Halt, 46 S Ct 488. 271 U S 668, 70 
LEd 1142—Carbaugh v St Lou- 
18 -San Francisco Ry Co., App, 2 
SW2d 195 

NT—Healy v. Brie R Co, 180 NB 
888, 269 NY. 40, certioran denied 
Erie R Co V Healy, 68 SCt 61. 
287 US 628, 77 LBd 646 
NC—Laughter v Powell, 14 SB 3d 
826, 219 NC 689, 186 ALR 1116, 
certiorari denied Powell v Laugh¬ 
ter, 62 set. 128. 814 US. 666. 86 
LBd 638 

Ohio—Moran v. Hines, 162 NB 664, 
116 Ohio St 226 

Tex—^Roberts v Texas & Pac Ry. 
Co. 180 SW2d 330, 142 Tex 650 
—Texas & P. Ry. Co v Baldwin, 
Civ App, 26 SW2d 969, affirmed. 
Com App, 44 SW2d 909, certio¬ 
rari denied 63 S Ct 11, 287 US 
606, 77 LBd 627—Galveston, H & 
S A Ry Go V Andrews, Civ 
App, 291 SW 690. 

Va—Chesapeake & O Ry. Co v 
Steele's Adm’x, 185 SB 677, 146 
Va 22 

Wis —Schiefelbein v Chicago, M, SI 
P & P R Co, 386 NW 386, 221 
Wis 85. certiorari demed Chicago, 
* M, St P & P. R Co V. Schiefel- 
bein. 57 SCt. 20, 299 US 668, 81 
LBd 411 

39 C J p 1161 note 37 

ParfaLonlar auestUms liald for Jury 
under evlde&oe 

(1) Agreement of yardmaster to 
look out for plamUfTs safety when 
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> directing him to work on cars where 
he was injured—^Reed v Terminal R. 
Ass'n of St Louis, Mo, 62 S W 8d 
747 

(2) Custom as to dimming head¬ 
lights on trains moving in yard — 
Ooslin V Kum, 173 SW2d 79, 861 
Mo 895 

(8) Custom or practice of a switch 
crew to give an airman advance ad¬ 
vice of switching movements — 
Young V Terminal R R Ass'n of St. 
Louis, Mo., 192 8W2d 402. 

(4) Duty of conductor of yard 
train under circumstances shown to 
close switch, and right of plaintiff 
to rely on his domg so —^Lehigh Val¬ 
ley R Co V McGranahan, CCJLN. 
Y, 6 F2d 481 

(6) Negligrence In moving cars 
without first ascertaining whether 
intestate was m safe place—Mobile 
& O R Co V Williams, 189 So 387. 
224 Ala 126—Mobile & O R Co. ▼. 
Williams, 129 So. 60, 221 Ala. 403 
(6) Whether other employees 
knew or should have known of 
switchmeji's wheieabouts and wheth¬ 
er he might attempt to mount the 
footboard—Texas & N O. R Co v. 
Sturgeon. 177 SW2d 264, 142 Tex. 
222 . 

75. US—Tiller v. Atlantic Coast 
Line R Co, Va, 65 S Ct. 421, 328 
US 674, 89 LBd. 466—Tiller v 
Atlantic Coast Lme R Co, Va, 68 
set 444, 818 US 64, 87 LBd 610, 
143 ALR 967—Beago v Now York 
Cent R Co, Mo, 62 S Ct 806, 316 
US 781, 86 LBd 1188—Boston & 
M R R V Cabana, GCA Maas. 
148 F2d 160, certiorari denied 66 
set 1414, 326 US. 873. 89 LBd 
1991—Chicago. M, St P & P R 
Co. V Kane, CCA Mont, 33 F2d 
866, certiorari denied 60 S Ct 37, 
280 US 688, 74 LBd 687—Voor- 
hees V Central R Co of New J'er- 
sey, CCANJ, 14 F 2d 899—Ore¬ 
gon Short Line R Go v Gubler. 
CCA Utah, 9 F2d 494, certioran 
denied 47 S Ct 100, 273 U S. 709, 71 
LBd 851 

Ala—^Louisville & N. R Co v Park¬ 
er, 138 So. 231, 223 Ala 626. cer¬ 
tioran dismissed 58 SCt 94, 287 
US 669. 77 LBd. 601 
Ark.—^Missouri Pac R Co v Hamp¬ 
ton, 112 S W 2d 428, 195 Ark 336— 
Missouri Pac R Co v Simmons, 
81 SW2d 924. 190 Ark 87&—Mis¬ 
souri Pac R. Co. V. Beard, 89 S.W. 
2d 292, 188 Ark 877 
D C —Washmgton & O. D. Ry. Co. v. 
McPherson. 26 F2d 989, 68 App. 
DC 211, certioran demed 49 S.Ct 
18, 278 U S 610, 78 L.Bd 686. 

Ga—^Newman v Southern Ry. Co, 
194 SB 287, 67 GaApp. 70, af¬ 
firmed Southern Ry Co v. New¬ 
man, 199 SB 2d 768, 187 Ga. 182 
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where the evidence tends to show the failure to use ■ proper care whereby a collision results^^ or the 


and 19S SB 766, 187 Oa 186— 
Louisville & N R Co V MalCett, 
137 SB 404. 86 GaApp 513 

Ill—^Rogers v New York, C & St 
L R Go. 65 NB 2d 243, 328 Ill 
App 123—Colons v Elg:in, J & B 
Hy Co, 60 NB2d 279 326 Ill App 
673—Worthey v Cleveland, C, C 
& St L Ry Co, 251 Ill App 585— 
Brundese v Chicago, B & Q R 
Co, 216 Ill App 440 

Kan—Toops v Atchison, T & S F 
Ry Co. 577 P 67, 128 Kan 180, 
re^rersed on other grounds 60 S Gt 
281, 281 ITS 361. 74 LBd 896 

Ky —ChesapealEe & O Ry Co v 
Howard's Adm’z, 51 SW2d 461. 
244 Ky 838. certiorari denied 
Chesapeake & O Rv Co v How¬ 
ard. 68 set 316, 287 US 670, 77 
LEd 678 

Minn—Oenova v St Paul Budge & 
Terminal Ry Co, 260 N W 190, 
180 Minn 666, 660, cerLiorari de¬ 
nied St Paul Bridge & Terminal 
R Co V Genova, 54 S Gt. 642, 202 
US 630, 78 LEd 1484 

Mibb—N ew Orleans A N E R Co 
r Benson, 183 So 605, 183 Miss 
171 

Mo —Francis y Terminal R Ass'n of 
St Louis, 193 S.W2d 909. 861 Mo 
1282—Owen v Kura. 118 SW2d 
619, 847 Mo 516—Tash v St 
Louis-San Francisco Ry Co, 76 S 
W 2d 690, 336 Mo 1148—Moran v. 
Atchison, T. & S F Ry Co, 48 S 
W2d 881, 330 Mo 278, certiorari 
denied Atchison. T & S F R Co 

V Moran, 53 S Ct 21, 287 U S 621, 
77 LEd 639 

N J —Kelly v Central R CO of New 
Jersey. 180 A 767, 13 NJMiac 
719. affirmed 185 A 46. 116 NJ 
Law 410 

NC—Loflin y High Point, TAD 
R Go. 194 SB 104, 212 NC 696— 
Ford y Atlantic Coast Line R Go, 
182 SB 717, 209 NC 108—Cand¬ 
ler V Southern Ry Co, 149 SB 
893, 197 NC 899—Stamev v Sun- 
crest Lumber Go, 148 S B 436, 
197 NC 891, 

Pa.—Moseley v. Readmg Go, 145 A 
298, 295 Pa« 842—Mimonl v Penn¬ 
sylvania R. Co, 93 Fa Super. 612 

SC—^Primus v Atlantic Coast Line 
R Co., 171 SB 1, 171 SC 199, cer¬ 
tiorari denied Atlantic Coast Line 
R Co V. Pnmus, 54 S Ct 66, 290 
U S 689, 78 L Bd 666—Bell v. At¬ 
lantic Coast Line R Go, 165 S B 
897, 158 SC 168, certiorari denied 
Atlantic Coast Line B Co v Bell, 
61 set SO, 282 US 853, 75 LBd 
766 

Tex—^Texas A P Ry Co v Gibson. 
Com App, 288 S W 823, certiorari 
denied 47 S Ct 763, 374 US 748. 
71 L Bd 1330—^Tezas A P Ry Co 

V Mix, Civ App , 193 S W 2d 642— 

Lancaster y Bradford, Civ App, 
279 SW. 607. i 


Utah—Wlnegar v uxegon Shoit 
Line R Co, 298 P. 948. 77 Utah 
694 

39 C J p 1161 note 38 

Farfcleular questions hdld for Jnxy 
nnder evidence 

(1) Existence of custom In switch¬ 
yard not to shunt cars on track ad- 
jacf^nt to one on which train was 
moving—^Fernald v Boston AMR. 
R. CC ANT, 62 F2d 782 

(3) Existence of custom of having 
lights on leading ends of cars run- 
nmg through yards at mght—^Dela¬ 
ware, L A W R Co V Berxy, CC 
ANJ, 48 F2d 1052. certiorari de¬ 
nied 62 S Ct 7, 284 U S 617, 76 L Ed 
627 

r3) Existence of custom to block 
or crotch car —^Louisville A N R Co 
V Revermsn. 49 SW2d 658, 248 Ky 
702, certiorari denied 53 S Ct 84, 287 
US 633, 77 LBd 519 

(4) Existence of custom to have 
hrakeman with light on front end of 
leading car of switch trams—^Nor¬ 
folk A W Ry Go V Colllngswoi th, 
GCAOhio, 62 F2d 827 

(5) Whether deceased could have 
heard whistle above noise of escap¬ 
ing steam—^Browa v Chicago, R I 
A P Ry Co, 286 SW 45, 316 Mo 
409 

(6) Whether deceased ha4 alight¬ 
ed from train and walked down 
track before being struck by tram 
starting without signal—^Koonse v. 
Missouri Pac R Co, 18 SW 2d 467, 
322 Mo 818, certiorari denied Mis¬ 
souri Pac R Co V Koonse, 60 S Ct 
34. 280 U S 638. 74 L Ed 632 

(7) Whether departure from cus¬ 
tom 1 especting lights on moving cars 
was negligent omission —^Delaware, 
L A W. R Co. V Berry. CCANJ, 
48 F2d 1053, certiorari denied 62 S 
Ct 7, 884 US 617, 76 LEd 527. 

(8) Whether sounding whistle at 
time and under circumstances was 
negligence—^Panhandle ASF Ry 
Co V Ocan, Tex Civ App, 271 SW 
205 

(9) 'l^^cre alignment of track pre¬ 
vented engmeer from seemg track 
laborer, whether railroad should have 
provided another method of protec¬ 
tion—^Nestico V. Delaware, L. A W. 
R Go. 138 A. 88. 4 NJMisc. 418. 

78. US —^Rooco V. Lehigh Valley R 
Co, NY, 63 set. 843, 288 US 
276, 77 LEd, 748—Rader y Bal¬ 
timore A O R Co. CCAIll, 108 
F2d 080, certiorari domed Balti¬ 
more A O R Co V Rader, 60 S Ct 
723, 809 US 682, 84 L Bd 1026— 
Ballard v. Atchison, T A S F R 
Co, GCATex, 100 F2d 162—Erie 
R Go V Ramdall, CCA Ohio, G6 
F2d 128—^Miller v. Central R Co 
of New Jersey, CC-ANY. 68 E2d; 
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6J5, certiorari denied Central R 
Co of New Jersey v Miller, 63 S 
Ct 18, 287 US 617, 77 LBd 633— 
Gland Trunk Western Ry Co v 
Heatlie, CCAMich, 48 F2d 759, 
certiorari denied 62 S Ct 10. 281 
US 625. 76 LEd 533 
^Ua—^Atlantic Coast Lme R Co v 
Russell, 111 So 763, 216 Ala 600 
—Birmingham Belt R Co v Hen¬ 
drix, 110 So 312, 216 Ala 285, cer¬ 
tiorari denied 47 S Ct 472, 278 U S 
768, 71 LEd 877 

Ark—^Kansas City Southern Ry Co 
V Taylor, 190 SW.2d 968, 209 Ark 
488 

Ga—Atlantic Coast Line R Co v 
Anderson, 36 S E 2d 435, 73 Gki 
App 843—Central of Georgia Ry 
Co V White, 176 SB 407, 49 Oa 
App 290 

Idaho—Oirany v Oregon Short Line 
R Co. 6S P2d 841, 66 Idaho 740 
Ill—Taylor v Atchison, T A S F 
Rv Co, 11 NB2d 610, 292 Ill App 
457. certiorari denied Atchison, T 
A S F R Co V Taylor, 68 S Ct 
942, SOI US 660. 82 LEd 1628— 
Axmstrong v Chicago A W I R 
Co, 263 Ill App 126, affirmed 183 
NE 478, 360 Ill 426, certiorari 
denied Chicago A W 1. R Co v 
Aimstrong, 68 SGt 628, 289 US 
724, 77 LEd 1475 

Mo —^Dodd V Missoun-Kansas-Tezas 
R Co, 184 SW 2d 454, 353 Mo 799 
—^Mech V Term nal Railrcad Ass'n 
of St Louis, 18 SW2d 610, 322 
Mo 937—Wilson v Ch'cagn, B A 
Q R Go, 296 SW 1017. 317 Mo 
646—^Roon V Wells, App, 14 SW. 
2d 488 

NC—;Brittain v Atlantic A Y Ry 
Co , 9 S E 2d 416, 217 N C 737 
Okl—Schaft V Richardson, 289 P 
343, 143 Okl 249—Schaa v Rich¬ 
ardson, 264 P 496, 120 Okl TO 
SC—Covington v. Atlantic Coast 
Line R Go. 155 SB 438, 158 SC 
194, certiorari denied Atlantic 
Coast Line R. Co v Covington, 61 
S Ct 88, 282 U S 858. 75 L Ed 769 
Wash—Tate v Chicago. M., St P A 
P R Co, 19 P 2d 137, 172 Wash 
33, certiorari denied Chicago, M, 
St P A P R Co V Tate. 64 S Ct 
50, 290 US 681. 78 LEd 649 
39 CJ P 1162 note 89 

BolntUla dootnns hold InapplloaUo 
in action under Federal Employers’ 
Liability Act against railroad for 
death of engineer in head-on colli¬ 
sion between trams —^Louisville A N 
R Co y Grizsard, 189 So. 203, 238 
Ala 49, certiorari denied 60 S Gt 140, 
308 U.S 608, 84 L Ed 604 

Whether fasaas were put out by 
oveztakaiL tram was held Jury ques¬ 
tion under evidence—Grand Trunk 
Western Ry Go v Heatlie, CCA 
Mich, 48 F3d 769, certiorari denied 
52 S Ct 10, 284 Ua 626, 76 LEd 688 
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failure to use proper care after the discovery of 
the servant’s peril 

Among specific acts of negligence which have 


been submitted to the lury on evidence held to raise 
the question are the failure to keep a proper look- 
out^® or to give proper signals or warnings,^9 or 


77. Ga—Southern Ry Co v New¬ 
man. 199 SE 753, 187 Ga 132. 
followed m Southern Ry Co v 
Newman, 199 SE 756, 187 Ga 136 
NT—^liawacz v Delaware, L & W 
R Co, 254 NTS 270, 233 App Div 
422. reversed on other grounds 181 
NE 87. 269 NT 166, reargument 
denied 191 NE 513. 264 NT 459. 
certiorari denied 63 SCt 121, 287 
US 659, 77 DEd 669 
39 C J p 1162 note 40 
Whether brakes were defective or 
were not applied when danger was 
discovered was held for jury under 
evidence—Baiton v Southern Ry 
Co, 171 SB B, 171 SC 46. certiorari 
denied Southern Ry Go v Barton, 
54 set 61. 290 US 632, 78 LEd 
650 

7a US —^Rocco V Lehigh Valley R 
Co, NT. 63 set 348. 288 US 
276, 77 LEd 742—Erie R Co v 
Randall, CCA Ohio, 66 F 2d 128 
Ala—^Louisville & N R Co v Park¬ 
er, 188 So 231, 223 Ala 626, cer¬ 
tiorari dismissed 68 S Ct 94, 287 
U S 669, 77 L Ed 601 
Ill —Carpenter v Grand Trunk W 
R Co, 263 Ill App 462 
Ind—^Harris v Chicago & E I Ry 
Co, 168 NE 636, 87 Ind App 11 
BCinn—Genova v St Paul Bridge & 
Terminal Ry Co, 260 NW 190, 
189 Minn 656, 669, certiorari de¬ 
nied St Paul Bridge & Terminal 
R Co V Genova, 64 SCt 642, 292 
US 630, 78 LEd 1484 
Mo —^Kidd V Chicago, R I & P. Ry 
Co, 274 SW 1079, 310 Mo 1, cer- 
tioiaii denied Chicago R I & F 
Ry Co V Eidd, 46 SCt 119, 269 
US 682, 70 LEd 424 
NC—Brittain v Atlantic & T Ry 
Co, 9 SE2d 416, 217 NC 737 
Tex—Texas & N O R Go v Neill. 
Civ App, 97 S W 2d 279, error re¬ 
fused 100 S W2d 348, 128 Tex 680. 
certiorari dismissed 68 S Ct 118, 
SO US 646. 82 LEd 501. rehear¬ 
ing denied 58 SCt 268, 302 US 
778, 82 LEd 602—Texas & P Ry 
Co V Gibson, Civ App. 281 S W 
662, affirmed, Com App, 288 SW 
823. certiorari granted 47 SCt 659, 
274 US. 731, 71 LEd 1326, cer¬ 
tiorari denied 47 SCt 763. 274 US 
748, 71 LEd 1380 
39 C J p 1168 note 41. 

Faxtioular auestlons htfld for Jury 
wider svidenoe 

(1) Whether car inspector could 
rely on switching crew fleldman 
keeping lookout while car inspector 
went between cars —^Perry v Mie- 
soun-Kansas-Texas R. Co. 104 SW 
2d 382, 840 Mo 1062 

(2) Whether accident occurred 
withm yard limits, with respect to 


duty to display light and maintain 
lookout—^Piimus v Atlantic Coast 
Line R Co ^ 171 SE 1, 171 SC 199. 
certioiari dem^d Atlanuc Coast Line 
R Co V Primus, 64 S Ct 56, 290 U 
S 639, 78 LEd 665 

79. US —Tennant v Peoria & P 
U Rv Co. Ill, 64 set 400 . 321 
US 29, 88 LEd 620, rehearing 
denied 64 SCt 610. 321 US 802, 
88 LEd 1089—^Rocco v Lehigh 
Valiev R Co. NT. 58 SCt 843, 
288 US 276, 77 LEd 743-~New 
Tork Gent R Co v Marcone, N 
J. 60 set 294, 281 US 345. 74 
LEd 892—^Ei&eman v. Pennsyl¬ 
vania H Co , C C A Pa, 161 F 2d 
222 —^Kulp V Chicago. St P, M & 
O Ry Co. CCAMinn, 88 F2d 
466. certiorari denied Chicago, St 
P. M & O R Co V Eulp. 57 S 
Ct 930, 801 US 700 81 LEd 1365 
—^Lme V Erie R Co, C C A Ohio, 
62 F 2d 667, certiorari denied Ene 
R Co V Line. 53 SCt 526, 289 U 
S 729, 77 LEd 1478—New Tork, 
N H & H R Co V Pascucci, C 
C A Mass, 46 F2d 969, certiorari 
denied 61 SCt 650. 288 US 868, 
76 L Ed 1464—^Montgomery v Bal¬ 
timore & O R Co, CCAOhio, 23 
F2d 359 

Ala—^Louisville & N R Co v Park¬ 
er, 138 So 281, 223 Ala 626, cer¬ 
tiorari dismissed 53 S Ct 94, 287 U 
S 669, 77 LEd 501 
Ark—St Louis-San Francisco Ry 
Co V Fine, 44 SW2d 340, 184 
Ark 940, certiorari denied 62 SCt 
603, 286 US 562, 76 LEd 1387 
Qa—^Louisville & N R Co v Maf- 
fett 137 SE 404, 86 GaApp 613 
Ill—Rogers v New Tork, C & St 
L R Co, 65 NE2d 243, 828 Til 
App 123 

Ind—^Harris v Chicago & E 1. Ry 
Co, 158 NE 636, 87 Ind App 11 
Ky—^Louisville & N R Co v. Car¬ 
ter, 10 SW2d 1064, 226 Ky 661— 
Louisville & N R Co v Bryant's 
Adm’r, 286 S W 245, 215 Ky 401. 
Minn—Genova v St Paul Bridge & 
Terminal Ry Co, 250 NW 190, 
189 Minn 666, 669, certiorari de¬ 
nied St Paul Bridge ft Terminal 
R Co V Genova, 64 SCt 642, 292 
US 680, 78 LEd 1484 
Mo—Owen v Euro, 148 SW2d 619. 
847 Mo 616—Freeman v. Termmal 
R Ass'n of St. Louis, 107 SW8d 
86, 841 Mo 288—^Mann v. St Louis- 
San Francisco Ry Co, 72 SW2d 
977—Grange v Chicago ft E I. 
Ry Co, 69 SW2d 956. 884 Mo 
1040—^Lepchenski y. Mobile & O 
R Co, 69 SW2d 610, 882 Mo 194 
—Willgues V Pennsylvania R Co, 
298 SW 817, 818 Mo 28—Eidd v 
Chicago, R I ft P Ry Co, 274 ‘ 
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SW 1079, 310 Mo 1, certiorari de¬ 
nied Chicago, R I ft P Ry Co v. 
Kidd, 46 S Ct 119, 260 U S 6S2. 70 
LEd 421—CaDDell v Missouri 
Pac R Co. App, 277 SW 689 
N J —^Kelly v Central R Co of New 
Jeisey, 136 A 46. 116 NJLaTi 410 
—^Illonardo v Ene R Co. 136 A, 
77, 108 NJLaw 4. affirmed 137 A 
917, 103 NJLaw 698 
NC—^Rigsbee v Atlantic Coast Line 
R Co, 129 SE 680, 190 NC 231 
Pa—^Erall v Pennsylvania R Co. 

186 A 203, 287 Pa 832 
SC—^Toungblood v Southern Ry. 

Co, 134 SE 660. 137 SC 47. 

Tex—^Texaa ft N O R Co v Neill, 
Civ App , 97 S W 2d 279, error re¬ 
fused 100 SW2d 348. 128 Tex 580, 
certiorari dismissed 68 S.Ct 118, 
80 US 645. 82 LEd 601, rehearing 
denied 68 SCt 268. 303 US 778, 
82 L Ed 603—Texas ft P Ry Co v 
Gibson. Civ App, 281 SW. 662, af¬ 
firmed. Com App, 288 S W 823. 
certioraii domed 47 S Ct 768, 274 
US 748, 71 LEd 1330—Pans ft 
G N R Co V. Lackey, Civ App, 
171 SW 640 

Va—Southern Ry Co v. May, 187 
BE 493, 147 Va 642 
89 CJ p 1163 note 42 
Negligence with respect to warning 
and instructing servant as ques¬ 
tion for court or jury generally 
see infta subdivision I of thiiy sec¬ 
tion 

Fartioiilav qnevtloas held for Jury 
under sndexios 

(1) Existence of custom to sound 
whistle when train traveled around 
long curve through deep cut 

Mo—Armstrong v Mobile & O. B 
Co, 66 S.W2d 460, 331 Mo. 1224. 
certiorari dewed Mobile & O R 
Co V Armstrong, 63 S Ct 689, 289 
US 743, 77 LEd 1490-Brock v. 
Mobile & O R Go, 51 S W 2d 100, 
830 Mo 918, certiorari denied Mo¬ 
bile ft O R Co V. Brock, 68 S Ct 
87, 287 US 638, 77 LEd 652— 
Koonse ▼ Missouri Pac R Co, 18 
S W 3d 467, 322 Mo 818, certiorari 
denied Missouri Pac R Co r. 
Koonse. 60 S Ct 84, 280 US 682, 
74 L.Ed 682—^Detmermg v. St 
Louis-San Francisco Ry Co, 86 S- 
W2d 112, 225 Mo App. 980 
Utah—^Winegar v Oregon Short 
Line R Co. 298 P 948. 77 Utah 
694 

89 C J p 1168 note 42 [c]. 

(2) Existence of custom to wam 
employees m certam situations 

US—^McClellan v. Pennsylvania B. 

Co, CCAN.T, 62 F2d 61 
Mo—^Evans v. Atchison, T ft S F. 
Ry Co, 181 S.W.2d 604, 346 Mo. 
147 
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the operation of trains, cars, etc, at an excessive 
rate of speed®® or with unusual jars or jolts 
Where there is a question of negligence for the 
jury, defendant is not entitled to the general 


charge.®* 

The question is not one for the jury, but is de- 
lermined by the court in the absence of evidence 
tending to show negligence®® or where negligence is 


(8) Sufficiency of warning—Bvans 
V. Atchison, T & S F. Ry Co, au- 
prar—39 CJ. p 1163 note 42 [g]. 

(4) Whether bell was ringing on 
locomotive moving cars which struck 
deceased—^Primus v Atlantic Coast 
Line R Co, 171 SB 1, 171 SC 199, 
certiorari denied Atlantic Coast Line 
R Co V Primus, 64 S Ct 66. 290 U 

5 639, 78 LBd 565 

(6) Whether deceased would have 
gone mto plane of danger if whistle 
had been sounded as required by 
rule—Smith v. Chicago, B & Q. R 
Co., 16 SW2d 794, 821 Mo 960 
(6) Whether rule and custom of 
railroad requiring ringing of bell 
when starting engine was observed 
^Koonse v. Missouri Pac R. Go. 18 
SW2d 467, 822 Mo 818. certioiari 
darned Missouri Pao R. Go v. 
Roonse, 60 S Gt 84, 280 U.S 682, 74 
L.Ed. 682 

(7> Whether section men were en¬ 
titled to protection of existing cus¬ 
tom requirmg trains to sound whistle 
while traveling around long curve 
through deep cut—^Biock v. Mobile 

6 O R Co. 61 SW2d 100. 880 Mo. 
918, certiorari denied Mobile & O. R 
Co, V Brock, 68 S Gt 87, 287 XJ S. 688. 
77 LEd 652 

8a T7S—^Terminal R. Ass’in of St 
Louis V. Schorb, G.CAMo, 151 F 
2d 361, certiorari demed 66 S Ct. 
470, 826 US 786, 90 LBd 477. 
CaL—^Leet v Atchison, T & S F 
Ry Go, 168 P.2d 361, 66 Cal App 2d 
418 

Ill—^Brundege v Chicago, B & Q. 

R Co , 246 Ill App 440 
Mo—^Ford V Louisville & N R. Co, 
196 S.W2d 168, 365 Mo 862— 
Lloyd V Alton R Co. 176 SW.2d 
819. 361 Mo. 1166—Lloyd v Alton 
R Co, 159 S.W2d 267, 348 Mo 
1222—^Toung v Wheelock, 64 S 
W2d 960, 838 Mo 992, certiorari 
denied Wheelock v. Toung, 64 S 
Ct 627, 291 US 676. 78 LBd 1064 
—^Kidd V Chicago. R I & P. Ry 
Co, 374 SW 1079, 810 Mo 1. cer¬ 
tiorari denied Chicago, R I. & P 
Ry Co V Kidd, 46 S Ct 119, 269 
US 682, 70 LBd 424 
MC—Brittain v. Atlantic & Y Ry 
Co, 9 SB 2d 416, 217 NC 787. 

S C —Tyner v. Atlantic Coast Line 
R Co, 146 SB 663. 149 SC 89. 
Tex—^Louisiana Ry & Nav Go v 
Foster, Civ App, 6 SW2d 183, er¬ 
ror dismissed 
89 C J p 1164 note 48 
PagtionloT qnestloiu held for Jnzy 
under evidenoe 

(1) Whether ordinarily prudent 
person would have operated caboose 


with defective brakes at eight miles 
per hour —Texas A P Ry Co v 
Baldwin, Tex Civ App, 26 S W 2d 969, 
affirmed. Com App , 44 S W 2d 909, 
certiorari denied 68 S Ct 11. 287 U S 
606, 77 LBd 627. 

(2) Whether twelve miles per hour 
was rapid speed for train approach¬ 
ing crossing—^Birmingham Belt R 
Co V. Hendrix, 110 So 812, 215 Ala 
286, certiorari denied 47 S Ct 472, 
273 U S. 768, 71 L Bd 877 

81. U.S —^Keeton v Thompson, Ark, 
66 set 136. 326 US 689, 90 LBd 
405—^Fitzgerald v Pennsylvania R 
Co, CGANT, 164 F 2d 828 
Ala—Southern Ry. Co v Smith, 188 
So 228. 221 Ala. 278 
Ark—^Missouri Pac R Co v PiP- 
km, 76 SW.2d 801, 189 Ark 890, 
oertiorarl denied 65 S Ct 637, 294 
US 728, 79 LBd 1268—Missouri 
Pac R. Co, v. Remel, 48 SW2d 
648, 186 Ark. 698, certiorari denied 
68 set. 85, 287 US 634, 77 LBd, 
650. 

Ga—Western & A R Co v Gardner, 
40 SB 2d 672, 74 GaApp 699 
Mo—^Paahea v Terminal R Assh of 
St Louis, 166 SW2d 691, 860 Mo 
182, certiorari dismissed Terminal 
Railroad Ass’n of St Louis v 
Pashea, 68 S Ct 664, 818 US 768, 
87 LBd 1185—^Mann v St Louis- 
San Francisco Ry Co, 72 SW2d 
977 

NC—^McGraw v Southern Ry Co, 
176 SB 286, 206 NC 878 
Ohio—^Beam v Baltimore & O R 
Co. 68 NB2d 169. 77 Ohio App 
419. 

Tex—^Texas ft N O R Co v Cam- 
mac^, Civ App, 280 SW 864, cer¬ 
tiorari denied 47 S Ct 111, 278 U S. 
720, 71 LBd 868 

Utah—^Ayres v Union Pac R Co, 
176 P2d 161 
39 C J p 1164 note 44 

Particular questions held for Jury 
under evidence 

(1) Whether method used by engi¬ 
neer to stop or slow down tram was 
negligence—^Missouri Pac R Co v 
Montgomery, 65 SW2d 68, 186 Ark 
587, certiorari denied 53 SCt 690, 
289 US 747, 77 LBd 1493 

(2) Whether sodden slowing of 
cars was negligence and whether 
sudden slowing jerked decedent off 
the tram—^Ward v. Denver ft R G 
W R Go, 85 P 2d 837, 96 Utah 664. 

Ordinary vibration likely to occur 
in railroading is not evidence of neg^ 
ligence sufficient for jury—-Slocum 
v Brie R Co, CGA.NY, 87 F2d 

4a 


SS. Ala—Mobile ft O R Co v Wil¬ 
liams. 139 So 337, 234 Ala 126 

83. US —^Atlantic Coast Line R Co 

V Davis, SC, 49 S Ct 210, 279 
US 34, 73 LBd 601—Wolfe v 
Henwood, CCA Ark, 162 F 2d 9^8 
—Cogswell v Chicago & B 1. R 
Co, CCAlll, 158 F2d 94. re¬ 
versed on other grounds 66 SCt 
1122, 828 US 820, 90 LBd. 1601— 
Fantinl v. Reading Go, CCANJ. 
147 F 2d 648, certiorari denied 65 
set 1186, 325 US 866, 89 LBd 
1976 

Ala.—^Alabama Great Southern R Co 

V Williams, 104 So 682, 20 Ala. 
App 686 

Ky—^Louisville ft N R. Co v Chap¬ 
man’s Adm’x, 190 SW2d 642, 800 
Hy 886—^Louisville ft N R Co v 
Noble’s Adm’x, 64 S.W.2d 686, 246 
Ky. 86. 

M i nn —^Meyers v Minneapolis, St P, 
ft S S M Ry. Co, 209 N.W. 892, 
168 Mmn. 122 

NJ—^Loffler v Delaware, L ft W 
R. Co, 178 A. 497, 113 N.J.Law 118 
N.Y —Clark v, Delaware ft H. R 
Corporation, 287 NYS 1, 246 App 
Div 847, reargument denied 286 N 
YS 1045. 246 AppDiv 861. af¬ 
firmed 8 NE2d 847, 272 NY 413, 
certiorari denied 67 S Ct 118, 299 
US 691, 81 LBd 436. 

ND—Cunningham v Great North¬ 
ern Ry. Co, 14 NW2d 768, 78 ND 
816 

Ohio—Creech v New York, C ft St 
L Ry Co, 158 NB 299. 22 Ohio 
App 216 

Tex—iJ Lee Vilbig ft Co v Lucas, 
Civ App. 28 SW2d 616. error dis¬ 
missed. 

89 C J p 1164 note 46 

Bvldanoe of neghgenoe held xnsnffl- 
oient for Jury as to: 

(1) Collision. 

U S —Atchison, T. ft S. F Ry Co v 
Ballard, C C A.Tex, 108 F 2d 768, 
rehearing denied 109 F 2d 1013, cer¬ 
tiorari demed Ballard v. Atchison. 
T ft S F R Co, 60 set 1096, 310 
US 646. 84 LBd 1413 
NY—^Eeppler v New Yoik Cent R 
Co, 82 N.Y S 2d 673, 263 AppDiv 
199. 

Okl—^Lancaster v St Louis ft S F 
Ry Go, 261 P 960, 128 Okl 176 

(2) Custom of ringing bell before 
engine backed into standing cars for 
coupling—^McClellan v Pennsylvania 
R Co. C G A.N.Y, 62 F 2d 61. 

(8) Custom to warn of switching 
movements—Jones v. St Louis-San 
Francisco Ry. Co, 80 S.W.2d 481, 325 
Mo 1168. 
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conclusively sho^vn,8^ and it is for the court to de- | termine pure legal questions 


(4) EbcceBBive speed 
U.S—Southern Ry Co. ▼ Moore, S 
C. 63 set. 38, 284 US 681 , 76 
IiEld 603 —^Atlantic Coast Line R 
Co V DrigTErers, SC, 49 S Ct 490. 
279 US 787, 73 L Ed 967— Carfelo 
V Delaware, L & W. R Co , C C A 
NY, 64 P2d 476 

Mo —^ECarr v Chicago, R 1. & P Ry 
Co, 108 SW2d 44, 841 Mo 536 
NT—^Eeppler v New York Cent R 
Co, 32 NYS2d 678, 268 App Div 
199 

(6) Failing to avoid injuring 
plaintiff after knowledge of peril 

U S —^Toledo, St Louis & Western 
R Co V Allen. Mo. 48 SCt 215, 
276 US 166, 72 LEd 618, con¬ 
formed to Allen V. Toledo, St 
Louis & Western Ry Co., 12 S 
W2d 1116 

Mo—^Voorhees v Chicago, R I & P 
Ry Co, 30 SW2d 22, 826 Mo 886. 
70 ALR 1106. 

NT—^Eeppler v New York Cent R 
Co, supra 

Okl—^Roy V St Louis-San Francisco 
Ry. Co. 4 P 2d 1038, 168 Okl 270 
89 C J p 1164 note 46 [b] (1) 

<6) Failure to give proper signals 
or warnings 

US—^Atlantic Coast Line R Co v 
Driggers. SC, 49 SCt. 490. 279 
US 787, 73 LEd 957—Cain v 
Fort Worth & D C Ry Co. C C A 
Tex, 76 F 2d 108—^Bernola v Penn¬ 
sylvania R Co. CCAPa, 68 F2d 
172—Jacobson v Chicago, M, St 
P & P R Co, CCA Minn, 66 F 
2d 688—^Norfolk & W Ry Co v 
Eratier, CCA Ohio, 37 F2d 622 
Ill—^Prihodski v Atchison, T & S 
F Ry Co, 10 NE 2d 896, 291 Ill 
App 617 

Mo—^Parker v. St Louis-San Fran¬ 
cisco Ry. Co, App, 297 S W 146 
NT—Keppler v New York Cent R 
Co, 82 NTS 2d 678, 268 AppDiv 
199 

NC—Sampson v Jackson Bros. Co, 
166 S E 181. 203 N C 413 
89 C J P 1164 note 46 [b] 

(7) Failure to keep lookout 

ns—^Atlantic Coast Line R Co v 
Dnggers, SC. 49 S Ct 490, 279 

U. S 787, 73 L Ed 967 

Mo —Crossno v Terminal R Aas'n 
of St Louis. 62 SW2d 1093. 833 
Mo 783 

(8) Operation of locomotive, car. 
or tram grenerally. 

US—^Atlantic Coast Line R Co v 
Driggers, supra—Christian v Bos- 
ton&M R R.CCANY, 109 F 
2d 108—Philadelphia & R Ry Co 

V. Thirouin, CCANJ, 9 F2d 866, 
followed in Ssczepanski v. Penn¬ 
sylvania R Co, 86 F 2d 1022— 
Philadelphia & R Ry. Go. v Allen, 
CCANJ, 9 F2d 864. 

Tejc—^Harris t. Mlssoun-Eaasas-. 


Texas R Co, Civ App, 283 SW 
895. 

39 C J p 1164 note 46 [b]. 

(9) Servant engaged in coupling 
or switching cars 

U S —^Atlantic Coast Line R Co v 
Dnggers, SC, 49 SCt 490, 279 U 
S 787, 73 LEd 967—Hutchins v 
Akron, C & Y R Co, CCA Ohio, 
162 F2d 189—^Van Derveer v Del¬ 
aware, L & W R Co.CCANT, 
84 F 2d 979, certiorari denied 67 S 
Ct 120, 299 US €95. 81 LEd 438 
—Slocum V Erie R Co, C C A N 
T. 37 F 2d 42 

Ala—Southern Ry Co v Glenn, 164 
So 792, 228 Ala 663 
Ky —^Webber's Adm'x v Louisville & 
N. R. Co. 87 S.W2d 848, 261 Ky 
357—Caudill v Louisville & N R 
Co, 82 SW2d 28, 235 Ky 687 
Minn —^Keegan v Chicago Great 
Western Ry Co, 243 NW 60. 186 
Minn 179—^Meisenhelder v Byram. 
2f33 NW 849, 182 Minn 615. af¬ 
firmed on reargument 236 NW 
195, 183 Mmn 616, certiorari de¬ 
nied 52 set 20, 284 US 638, 76 
L Ed 548—^Pullen v Chicago, M, 
St P & P Ry Co, 227 NW 362, 
178 Minn 347 

NH—^Kenney v Boston & Maine R 
R, 83 A 2d 557. 92 NH 495 
NJ—Noon V Delaware, L & W R 
Co, 144 A 690. 105 N J Law 431 
N Y —^Love V Baltimore & O R Co. 

278 NTS 289. 244 Anp Div 72 
S C —Williamson v Southern Ry 
Co, 191 SE 79, 183 SC 812 
Tenn —Tennessee Cent Ry Co v 
Shacklett, 147 S W 2d 1064, 24 

Tenn App 663 

39 CJ. p 1164 note 45 [b] (2) 

(10) Servant on or near tracks 

U S —Kansas City Southern Ry Co 
V Jones. Tex . 48 S Ct 308, 370 U 
S 303, 72 LEd 688—Kansas City 
Southern Ry Co v Willifoid, C 
CALa. 66 F2d 223, certiorari de¬ 
nied Williford V Kansas City 
Southern Ry Co, 64 S Ct 87, 290 
US 666, 78 LEd 676—Southern 
Ry Co V Verelle, CCANC, 67 
FSd 1008 

Ark—^Missouri Pac R Co v Shores, 
191 SW2d 580, 209 Ark 639—St 
Louis-San Francisco Ry Co v 
Hall, 82 SW2d 440. 182 Ark 476 
Iowa.—^Disalvo v Chicago, R I & 
P Ry Co, 318 NW 669, 208 Iowa 
974 

Ky—Smith’s Adm'rs v Louisville & 
N R Co, 82 S W 2d 1003, 236 Ky 
174. 

Neb—^Lens v Uhion Pac. R Co, 258 
N.W 88. 128 Neb 99 
NJ—^Pelllngton v Ene R Co., 181 
A 89. 116 N.J Law 689 
NC—Test V. Atlantic CocuBt Line R 
Co, 179 SE 607, 208 N.C 80— 
Sampson v Jackson Bros Co, 166 
SE 181, 203 N.C 418—Austin v 
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Southern Ry Co, 148 S E 446, 197 
N C 319—Taylor v Rowland Lum¬ 
ber Co . 139 S E 611. 194 N C 854 
Okl—Chicago, R I & P Ry Co v 
Smith, 16 P2d 226. 160 Okl 287— 
Shuck V Davis, 237 P 95, 110 Okl 
196 

Tex—^Brittam v Fort Worth & D 
C Ry Co, Civ App, 128 SW3d 
874, error dismissed, judgment cor¬ 
rect 

39 C J p 1164 note 46 [b] (18) 

(11) Servant ndmg on locomotive, 
train, or car 

Miss—^Alobile & O R Co V Glayr 

125 So 819, 156 Mies 463, certiorari 
denied Clay v Mobile & O R COr 
51 set 24, 282 US 844, 76 LuEd. 
749. 

Mo—^Allen v Terminal R R Ass'n 
of St Louis, 68 SW2d 709. 

SC—Johnston v. Atlantic Coast 
Line R Co. 190 S E 459, 183 S.G 

126 

Tex—Texas & N O R Co v War¬ 
den, 78 SW3d 164, 135 Tex 193— 
Emmons v Texas & P Ry Co, 
Civ App, 149 SW2d 167, error dis¬ 
missed, judgment correct 

(12) Servant workmg on standing 
car or locomotive 

US—^Bnll V Reading Co, CCAPa, 
16 F2d 461 

Ky—^Louisville 3b N. R Ck> v Man- 
nm, 289 SW. 1089. 217 Ky 460 
Mmn—Beaton v Great Northein Ry 
Co, 143 NW. 324. 123 Mmn 178 
S C —Owens v Atlantic Coast Line 
R Co, 139 SE 779, 14l SC 369. 

(13) Unusual jars or jerks 

U S —Ft Smith, S & R I R Co V 
Moore, Ark. 48 SCt 800, 276 US 
693, 72 LEd 722—Gulf, M & N. 
R Co V Wells, Miss. 48 S Ct 151, 
276 US 466, 72 LEd 870—Chesa¬ 
peake & O Ry Co V Thomason, G. 
CAKy, 70 F.2d 860—^Kensey v. 
Cential R Co of New Jersey, C- 
C A N J, 68 F 2d 662, certiorari 

denied 64 SCt. 661. 291 US 684. 
78 LEd 1071. 

Ark —^Defries v. Batesville White 
Lime Co., 182 SW2d 169, 198 Ark 
986 

NC—^Hill V. Atlantic Coast Lme R. 

Co, 11 SE2d 652, 318 NC 668 
89 C J p 1164 note 46 [b] (14). (20) 
8A Mich —Salabrin v Ann Arbor R 
Co., 160 NW. 662, 194 Mich 468 
Tex—Wight V Callicut, Civ App, 
226 SW. 889 
39 C J p 1166 note 46 
85. Mo—^Hughes v. Mississippi Riv¬ 
er & B. T. Ry., 274 SW. 703, 309 
Mo. 660. 

Duty of sending man forward 

Court was required to determma 
the pure legal question whether de¬ 
fendant owed plaintiff duty of send¬ 
ing a man forward for protection of 
section crew—^Hughes v. Mississippi 
River & B T. By., supra. 
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Negligence of joint user of track Where an em¬ 
ployer permits the joint use of its tracks by another 
railroad company and the servant is injured by the 
joint user's negligent manner of using the track as 
to which the employer has no knowledge, the ques¬ 
tion of the employer’s negligence should not be sub¬ 
mitted to the jury. 8® 

J. Buies 

(1) Construction 

(2) Duty to promulgate and enforce 

(3) Existence and applicability 

(4) Reasonableness and sufiEciency 

(5) Waiver 

(1) Construction 

The construction of rules promulgated by a master 
ordinarily is a question of law for the court; but, where 
they are uncertain and ambiguous, on conflicting evi¬ 
dence their construction becomes a question for the 
Jury. 

The construction of rules promulgated by a mas¬ 
ter is a question of law for the court 8*^ Rules are 
within statutes requiring courts to declare the terms 
and substance of mstruments^s Where, however, 


they are uncertain and ambiguous, on condictii^ 
evidence their construction becomes a question for 
the jury.88 

(2) Duty to Promulgate and Enforce 
Whether a master was negligent in making and 
promulgating rules for the protection of his servants, 
or in failing to use due care and diligence, after the 
promulgation of a necesaary rule, to have it enforced, 
IS, on conflicting evidence, a question for the jury, but 
the question is for the court in the absence of any evi¬ 
dence showing the necessity, practicability, and utility 
of such rules or where the evidence shows that the 
injury complained of was caused by a needless violation 
of a valid and reasonable rule. 

Whether a master was negligent in making and 
promulgating rules for the protection of his serv¬ 
ants, or m failing to use due care and diligence, aft¬ 
er the promulgation of a necessary rule, to have 
it enforced, is, under evidence from which reason¬ 
able men might differ as to whether the duty has 
been performed, a question for the jury ,9® and 
this rule has been applied where the question arose 
as to the promulgation and enforcement of a rule 
for giving of warnings and signals in carrying on 
dangerous operations.®! The question whether the 


Duty to obsj wUfiuOM 
In SA action by a brakeman Injured 
while opening the knuckle on a car 
BO that a coupling miaht be made, 
where the uncontroverted evidence 
showed that the engine was operated 
exclusively by signals, the question 
as to the duty of the engmeer to 
obey signals was one of law for the 
court—St Louie & S F. n Co v 
Matlock. TexCivApp, 141 BW 1067, 
error refused. 

■ngtaisexliLg problem 
Judgment of railroad company’s 
engineers m omitting requirement of 
turning reiainer valve handles up on 
down grades, reached after Buz*vey 
of railroad’s grade and brake system, 
cannot be reviewed by Jury with 
view of finding actionable negligence 
—^Hylton V Southern Ry. Co, CCA j 
Tenn, 87 F2d S93, certiorari denied 
67 set 829, 801 US 699, 81 LBd 
1864 

86. Ky—^Hunsaker v Chesapeake & 
O R Go, 215 SW 653, 186 Ky 
686, 28 ALR 117. 

87. US—Norfolk & W. Ry. Co v 
Collingsworth, CCA Ohio, 63 F2d 
827 

Ala—OOzpna edted in Louis¬ 

ville & N R Co V Gnziard, 189 
So 203, 207, 388 Ala 49, certiorari 
denied 60 SCt 140, 808 US 603. 84 
LEd. 604 

Ind—^Louisville & N. R. & Lightmg 
Co V Beck, 146 K.E 886, 196 Ind 
288, rehearing denied 147 N.E 776, 
196 Ind 238—New York Cent R. 
Co. V. Yerpleatse. 69 NE2d 916, 
116 IndApp 1. rehearing denied 60 
NE.2d 784, 116 IndApp. L 


Md—^Baltimore & O R Co v YThlt- 
acre. 92 A 1060, 124 Md 411, af¬ 
firmed 37 S Ct 83, 242 U S 169, 61 
LEd 228. 

Nev—^Musser v Ikib Angeles & S L 
R Co, 299 P. 1020, 53 Nev 804 

WVa—^Hudson v Norfolk & W Ry 
Co, 146 SE 626, 106 WVa. 487. 
certiorari denied 49 SCt 481, 279 
US 866, 78 LEd 1004, rehearing 
demed 60 SCt 79 

89 C J p 1166 note 48 

8& Mont—^Lynes v Northern Pac 
R Co, 117 P 81, 48 Mont 817, Ann 
Casl912G 183 

89. US —Paster v Pennsylvania R 
R. CCANY, 48 F2d 908 

Ala— Corpus Jlizis ated an. Louis¬ 
ville & N R Co V Gnszard, 189 
So 203, 207, 288 Ala 49, certio¬ 
rari denied 60 S Ct 140, 808 US 
603, 84 L Ed 604—Southern Ry 
Co V Smith, 187 So 898, 238 Ala 
588 

Nev —^Muaser v. Los Angeles & S L. 
R Co, 299 F. 1020, 58 Nev 804 

89 C J p 1166 note 60. 

90. Ill —^Adams V Chicago & E R 
Co, 41 NE2d 991, 814 IllApp 404 

Mmn —Jacobson v Chicago & N 
W Ry Co, 32 NW2d 455, 221 
Mmn 454 

Miss—^lUmois Cent R Co v. Ray, 
148 So 238. 166 Miss 885. 

Mo —Smith V Thompson, 182 S W 2d 
63—Jacob V Peerless White Lime 
Co. 40 SW2d 656, 827 Mo 868— 
Weed V American Car & Foun¬ 
dry Co., 14 SW2d 662, 222 Mo 
187. 


NH—Isabella v Crystal Laundry, 
41 A 2d 341, 93 NH 264 
NY—Reed v Davis, 162 NB 676, 
249 NY 85—^Blosky v Overseas 
Shipping Go, 220 NYS 96, 219 
AppDiv 488 

N C —McCrowell v Southern Ry Co, 
20 SE2d 852, 821 NC 366 
Tenn—Nashville, C & St L Ry v 
Hines, 04 S W 8d 897, 20 Tenn App 
1 

89 CJ p 1087 note 22, p 1165 note 
61 

(Halm of smstexioe as evidence of 
xuosssity 

Master’s claim that it bad rule 
was held admission Justifying find¬ 
ing by jury that rule was reasonably 
required, makmg case for submission 
to juiy—Wilson v George H Tay¬ 
lor & Go. 186 A 860, 83 NH. 488 

Favtleiilar queslloau held for jury 
under evidence 

(1) Whether by exercise of rea¬ 
sonable care place of work could 
have been made reasonably safe by 
establishment and obseivance of 
safety rules —Tombigbee Mill ft 
Lumber Co v Hollingsworth, CCA 
Mibb , 162 F.2d 768 

(2) Whether road construction 
company prescribed reasonably safe 
rules and methods for storage and 
handling of gasoline and kerosene 
used in work of constructing high¬ 
way—Curry ft Turner Const Co. v 
Bryan, 186 So 256, 184 Miss 44 

9L Ind—^Harris v Chicago ft B I 
Ry Co., 168 N.E 686, 67 IndApp 
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master was negligent is for the court, however, in 
the absence of any evidence showing the necessity, 
practicability, and utility of such rules,82 or where 
the evidence clearly shows that the injury com¬ 
plained of was caused by a needless violation of a 
valid and reasonable rule 88 The danger may be so 
obvious as to suggest of itself the necessity of reg¬ 
ulations to an ordinarily prudent master, so that 
their absence might be considered negligence as a 
matter of law, 84 or that the court may submit the 
question of negligence to the jury although there is 
no evidence showing that other employers in the 
same business had made rules for similar situa¬ 
tions 88 

(3) Existence and Applicability 

The queetione as to the existence of rules, or no¬ 
tice thereof to the servant, or their applicability to the 
case are for the jury on conflicting evidence, and for 
the court where the evidence le not conflicting or in 
the absence of evidence as to their applicability. 

On conflicting evidence it is for the jury to de¬ 
termine questions as to the existence of rules,88 
or notice thereof to the servant,®^ or their applica¬ 


bility to the case 88 The question is one for the 
court, however, where the evidence is not conflict- 
ing88 or in the absence of evidence as to their ap¬ 
plicability 1 

(4) Reasonableness and SuflSeiency 

Questions as to the reasonableness and sufflcieney 
of rules ordinarily are held to be for the Jury where 
there is evidence on which to base a submission of the 
question. 

There appears to be a conflict of authority as to 
whether the reasonableness of any rule for the gov¬ 
ernment of servants in the course of their employ¬ 
ment presents a question for the court or for the 
jury, some decisions holding that it is a question of 
law for the court® and other decisions laying down 
the doctrine that whether the question is to be de¬ 
cided by the court or submitted to the jury de¬ 
pends on the raising of fact by the evidence,® the 
jury to be properly instructed in the premises if the 
evidence requires submission of the question 4 The 
adequacy and sufficiency of a rule present a ques¬ 
tion for the jury,8 provided there is any evidence 
on which to base a submission of the question 8 


Minn—Jacobson v Chicago & N W 
Ry Co, 22 N.W2d 466, 221 Minn 
454 

29 C J p 1126 note 62. 

82 . NR.—^Fortier v. Concord Mec- 
trio Co, 88 A 2d 801, 92 NH 492 
89 C J p 1166 note 58 
■vldenoe luHA Inenflldeiit for Jury 

(1) Failure to adopt and promul¬ 
gate reasonable rules—^Louisville & 
N R Co V Morgan's Adm'r, 9 BW 
2d 212, 226 Ky 447 

(2) Failure to comply with any 
rale or safety suggestion of defend¬ 
ant —Clark V Delaware & H R Cor¬ 
poration, 887 N Y S 1, 242 App Div 
847, reargument denied 286 NT.S 
1045, 246 App Dlv 861, affirmed 8 
NE2d 847, 273 NY 413, certiorari 
denied 67 S.Ct 118, 299 US 691, 81 
LEd 436 

93. Ark—Keneflck-Hammond Oo. v 
Rohr, 91 SW 179. 77 Ark 290 
Ind—Cleveland. C, C & St L R 
Co V Gossett, 87 N.E 728, 172 
Ind 625 

84. Wis—Polaskl v. Pittsburgh 
Coal Dock Co, 114 NW 487, 184 
Wis 269. 14 LR A,NS. 962 

96. NY—^Banohettl v. Qorsline and 
Swan Constr Co, 186 NYS 689, 
162 App Dlv 276 
29 C J p 1166 note 66 

96. Miss—^Long^Bell Lumber Sales 
Corporation v. Ferrltt, 172 So 747, 
178 Miss 194 

N C.—^McCrowell v Southern Ry Co, 
80 S E 2d 862, 221 N C 866 
89 aj. p 1166 note 67 

97. Ky—Cmoinnatl, N O ft T P R 


Co V Lovell, 182 SW 669, 141 Ky 
249, 47 LRA,NS. 909, rehearing 
demed 183 SW 788, 142 Ky 1 
Wash—Kluaka v Yeomane, 103 P 
819, 54 Wash 466, 182 Am SR 
1121 

QuestloiL of negUarenoe 
Where there was evidence of non¬ 
communication of rule forbidding 
workmen to stand on railmg and of 
practice of other workmen, including 
foreman, of using raihng on which 
plaintiff was injured, and rule was 
admitted, question of negligence was 
for Jury,—Wilson v George H Tay¬ 
lor ft Co, 186 A 360, 83 NH 488 

98. US—^Dundom v New York 
Cent R Co, C.CANY, 146 F2d 
711 

Ala—Southern Ry Co v. Smith. 187 
So 898, 828 AU 588 
Nev—Musser v. Los Angeles & B 
L R. Co., 299 P 1020. 68 Nev 
304. 

89 C J p 1166 note 59 
Whistling at ourvss 
With respect to application of 
railroad rule requiring whistling at 
curves where view Is obscured, max¬ 
imum view of five hundred feet is 
not sufficient as matter of law to 
protect railroad trackmen—Smith v 
Chicago, BftQRCo, 16SW2d 
794, 821 Mo 960. 

99. Ind —Jackson v Rutledge, 122 
NE 679, 188 Ind 416 

Evideooe held InsnlBment for Jury 
Failure to establish proper rules 
U S —^Hutchins v Akron, C ft Y. R 
Co, CCA Ohio, 162 F2d 189. 

201 


NH—^Pike v Gagne, 11 A 2d 809, 90 
NH 616 

1. Me —Cunningham v Bath Iron 
Works, 48 A 106, 92 Me 601 

2. Minn—^Le Due v Northern Pae 
R Co, 100 NW 108, 98 Minn 287 

89 CJ p 1166 note 62 

3. Mies —^Long-Bell Lumber Sales 
Corporation v Perritt, 172 So. 747, 
178 Miss 194 

89 C J p 1166 note 68 
IStozsge of gasoline and kerosene 
Whether road construction com¬ 
pany prescribed reasonably safe 
rules and methods for storage and 
handling of gasoline and kerosene, 
used In work of constructing high¬ 
way, and reasonable care required 
that separate places of storage be 
provided for each or that different 
and more pronounced methods of dis¬ 
tinguishing them than tying of tops 
of gasoline can and its apout with 
string on upper part of can be pre¬ 
scribed. was held for Jury under evi¬ 
dence—Curry ft Turner Const. Co. 
V Bryan, 186 So. 266, 184 Miss 44 
4b Neb—^Wlight v Chicago. R. I 
ft P R Co, 146 NW 1024, 96 Neb. 
87, affirmed 86 S Ct 185, 289 US. 
548, 60 LEd 481 

Wash—Sipes V Puget Sound Elec¬ 
tric R Co, 102 P 1067, 64 Wash 
47 

6. Utah.—Stone v. Union Pac. R 
Co, 100 P 862. 86 Utah 806, 100 
P 390, 86 Utah 378 
89 CJ p 1167 note 66 
9. NH.—Pike V. Gagne, 11 A.8d 809, 
90 NH 616. 

89 CJ p 1167 note 66. 
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The rule obtains m the federal courts that, when 
a railroad has adopted a system of rules which have 
been made familiar to its employees, and its rail¬ 
road IS operated under them with success, that ques¬ 
tion IS not to be submitted to the varymg determi¬ 
nation of juries as a question of fact, but must be 
determined as a question of law'^ m the absence of 
any conflict of expert testimony on the question of 
their reasonableness and sufficiency.^ 

(S) Waiver 

The question whether an employer’s rule has been 
waived or abandoned is fer the Jury to determine un¬ 
less the evidence is insufflcient to charge the master 
with notice of the acts relied on to establish a waiver 
or abandonment. 

The question whether a rule of an employer re¬ 
specting the conduct of his business has been waived 
or abandoned by him is for the jury® unless the evi¬ 


dence is insufficient to charge the master with no¬ 
tice of the acts relied on to establish a waiver or 
abandonment.^® 

k. Orders 

Where there le evidence on which to bate ite eub- 
miiaion, the questions whether an order was given and 
whether it was negligently given are for the Jury; but 
the construction of an order may be for the court or 
jury, depending on the circumstances. 

Where there is evidence on which to base its sub¬ 
mission, it is for the jury to determine whether an 
order was or was not in fact given,H and, if so, 
whether it was negligently given.^* The construc¬ 
tion of an order usually is a question for the ju¬ 
ry,but there is some authonty holding that the 
construction is for the court,at least where the 
order is not ambiguous on its face and no facts raise 
a latent ambiguity in its meaning,^® and, when 


7. US —^New Jersey Cent. R Co v 
Younff. Pa.. 200 F 369, 118 GCA 
485, LRA1916E 927, modifted rn 
other grounds 84 SCt 461, 232 U 
S 602, 68 LBd. 750 

39 C J. p 1167 note 67 

8. US —^N'ew Jersey Cent R Co 

V Young, supra 

89 G J p 1167 note 68 

9. Okl —Covington Coal Products 
Co. V Stogner, 72 F2d 491, 181 
Okl 85 

S C —Taylor v Wmnsboro Mills, 143 
SB 474, 146 Sa 28—^Dutton v 
Atlantic Coast Line R Co, 88 S 
B 268. 101 SC 16, affirmed At¬ 
lantic Coast Line R Co v Dutton, 
38 set 191, 245 US. 637, 62 L 
Bd 625 

89 G J p 1167 note 69. 

10. Mich—Jones v Pere Marquette 
R CO. 138 NW 993, 168 Mich 1 

Tex—^Texas ft Pac Ry Co v Hlli- 
ott, CivApp, 189 SW 787 

11. Ark—Pekin Wood Products Co 

V Mason. 46 S.W2d 798. 186 Ark 
166. 

Ky—Clover Splint Coal Co v Lor¬ 
enz, 110 SW2d 467, 270 Ry. 676 
Miss —Odom V Walker, 11 So 2d 463, 
193 Mias 862—RussaU v Williams, 
160 So 628. 168 Miss 181, sugges¬ 
tion of error overruled il61 So 372, 
168 Miss IgL 

Mo—^Mitchell V Wabash Ry Co., 69 
S W 2d 286. 834 Mo 926—-Hamilton 

V Standard Oil Co of Indiana, 19 
SW2d 679, 333 Mo 681—Oieen v 
Baum, App. 182 SW2d 665—^Beuc 

V Mesker Bros Iron Go. App, 7 
SW2d 488—Baker v Atlas Port¬ 
land Cement Co, App, 299 SW 
70 

N Y —Schwartz v Onward Const 
Co, 115 NTS 880, ISO AppDiv 
588. 

Or—^Peluck v. Pamfle Machine ft 


Blacksmith Co. 293 P 417, 134 
Or 171 

39 G J p 1167 note 71 

12. US—Smith V Shevlln-Hlxon 
Co. CCAOr. 167 P 2d 61—Pitt¬ 
man V Schulta GCA Mias, 125 F 
2d 83 

Colo—Chicago, R I ft P Ry Co T 
Cline, 14 P2d 495, 91 Colo 255 

Ga—^Rabon v Atlantic Coast Line 
R Co, 188 SE3 868, 87 GaApp 
6 

Miss—Jefferson v. Virginia^Carolina 
Chemical Go, 186 So 230, 184 Mias 
23—^Aponaug Mfg Co v Carroll, 
184 So 63, 188 Miss 793—Gow Co 

V Hunter. 168 So 264. 176 Mias 
896 

Mo —^Phares v Century Biectrio Co, I 
82 5W2d 91, 386 Mo 961—Berry 

V Baltimore ft O R Co, 48 SW 
2d 782, reveised on other grounds 
62 set 610, 286 US 272, 76 LBd 
1098—^Hamilton v Standard Oil 
Co of Indiana. 19 SW2d 679, 323 
Mo 631—Sullivan v St Louia-San 
Franciaco Ry Co, 12 SW2d 736, 
821 Mo 697—Horn v Kansas City 
Power ft Light Go. 274 SW 678 
—^Wilaon V Spicuzza, App, 186 S 
W 3d 68—^Bentley v Amenoan Car 
ft Foundry Co. App. IS SW2d 
6,62—^Dietdenck v Missouri Iron 

I ft Metal Go. 9 SW2d 824. 222 Mo. 
App 740—^Alexcmder v Barnes 

Grocery Co, 7 S W.2d 870, 228 Mo 
App 1—^Rodgers v Games Bros 
Co. 296 S W 492. 220 Mo App 876 
—^Dobromilaky v American Car ft 
Foundry Co. App, 298 SW 461— 
Guldner v International Shoe Co, 
App, 298 SW. 428—^Roberson v 
Loose-Wiles Biaouit Co, App, 286 
SW a27 

Mont—^Leonidas v Great Northern 
Ry Co. 72 P2d 1007, 106 Mont 
802, affirmed 69 SOt 61. 805 US 
1, 83 LBd 8 

N Y —^Wawrzonek v Central Hudson 

2Q2 


Gas & Electric Corporation, 12 N 
B 2d 626, 276 N T 412 
17 C—^Tate v Pa^ker-Giaham-Sexton, 
146 SB 86. 196 NC 499—Ogle v 
Black Mountajd Ry Go. 143 SB 
833, 195 NC 796—^Robinson v J 
B Ivey ft Co, 188 SB 178, 198 
NC 806—Wade v McLean Con¬ 
tracting Go, 68 S B 919, J149 N.C 
177 

Tex —West Lumber Co v Smith, 
Com App, 292 SW 1108—^Dough¬ 
erty v Robb, CivApp, 5 SW2d 
682, error diaimsaed 
89 CJ p 1087 note 22, p 1167 note 
72 

Evldeaioe held lasnilLoleBt for Jujt 
A rk.—Western Union Telegraph Oo 

V Ponder, 128 B W 2d 246, 198 Ark 
207 

I Fla —^Duncan v Growers Equipment 
I Co. 1 So 2d 468, 146 Fla 616 
Mo —Hamson v American Car ft 
Foundry Co, App, 296 SW 214 
Neb—Britton v Samuelson, 28 NW 
2d 367, 147 Neb 318 
N C —Jackson v Royal ft Borden 
Mfg Go, 141 SB 882, 195 NC 
18 

Or—^Ferrettl v Southern Pac Co, 
67 P 2d 1280, 164 Or 97 
Tex.—Tumbow v Panhandle ft S 
F. Ry Co, CivApp, 127 SW2d 
982, eiror refused—Chisos Mining 
Co V. Hernandez, CivApp, 96 S 
W2d 292. error dismissed 
89 CJ p 1167 note 72 [d], p 1168 
note 74 

13. Ky —^Leger v A Rollyson ft Co, 
47 SW2d 708, 242 Ky. 802 

89 C J p 1168 note 75 

14. Colo—^Denver ft S L Ry Go 

V Bedard, 86 P8d 770, 95 Colo 
864. 

15. Ind —^Louisville ft N R ft 
Lighting Co V Beck, 146 N B 886. 
196 Ind 288, rehearing denied 147 
N.B 776, 196 Ind 288. 
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written, its construction is for the court under a 
statute declaring that all questions of law, includ¬ 
ing the construction of writings, are for the court^® 

L Warning and Instmcting Servant 

Whether the master was guilty of negligence with 
respect to warning and instructing the injured servant, 
and the sufficiency of warnings and instructions given, 
are questions of fact for the jury if there is evidence 


warranting the submission of the questions^ but In 
the absence of such evidence the questions should not 
be submitted to the jury. 

In accordance with well-settled general princi¬ 
ples, whether the master was guiltj' of negligence 
with respect to warmng and instructing the injured 
servant is a question of fact for the jury if there 
is any evidence tending to show such neghgence.^'^ 
Ordinarily it is for the jury to determine whether 


16L Or—Chadwick v Oregon-Wash¬ 
ington R & Nav Co, 144 P 1165, 

74 Or 19 

17 . US—Dudley v Scandrett. CC 
AWaah, 116 F2d 728—Breece- 
Whlte Mfg Co V Baker, CCA 
Ark, 106 F2d 816—L F Whitham 
Const Go V Remer, CCA Okl. 
106 F 2d 871—F 1 Du Font De Ne¬ 
mours & Co V Brown, C C A N J , 
102 F 2d 786—L F Whitham 

Const Co V Remer, GCA Okl, 
93 F 2d 736—Bradford Flectric 
Lig-ht Go V Clapper, CGANH. 
61 F 2d 992, reversed on other 
grounds 62 SCt 571. 286 US 146, 
76 LFd 1026, 83 ALR. 696— 
Southern Ry Co v Hobbs, CCA 
NC, 85 F2d 298—Geneva Mill Co 
▼ Andrews, GCA Fla., 11 F.2d 924 

Ala—Seaboard Air Line Ry Co v 
Latham, 127 So. 679. 28 AlaApp 
490 

AJk.—St Louls-San Francisco Ry 
Co V. Wacaster, 199 S W 2d 948, 210 
Ark 1080—^Pekln Wood Products 
Co V Mason, 46 SW2d 798, 186 
Ark 166—Sandusky v Warren,' 6 
S W.2d 16, 177 Ark. 271—Wilson & 
Co. Y. Smith, 278 SW. 81, 169 Ark 
1064 

Colo —Denver & Salt Lake Ry Co v 
Granler, 89 P2d 245, 104 Colo 131 
—^Denver & S L. Ry Co v Lom¬ 
bardi, 287 P 648, 87 Colo 811, cer¬ 
tiorari denied 61 SCt 87, 282 US 
86>5, 76 LFd 766 

XU—Mueller v Flm Park Hotel Cai 

75 NF2d 814, 898 111 60 

Kan—^Darbe v Crystal Ice & Fuel 
Co, 296 P 706. 182 Kan 640. 

BZy—Cobum v North American Re¬ 
fractories Co, 174 S.W 2d 767, 295 
Ky 666—Southern Mining Co v 
Saylor, 95 S W 2d 286. 264 Ky. 666 

Mass —Reidy v Crompton & 

Knowles Loom Works, 60 N F 2d 
689, 818 Mass 136—^Ryan v Gzay, 
66 NF2d 700, 816 Mass 269— 
Wood V National Theatre Co, 42 
NF2d 586, 811 Mass 660—Dakl- 
gren v Coe. 40 N F 2d 6, 811 Mass 
18—^Manning v Prouty, 167 NF 
364, 260 Mass 899 

Miss —^E*ederal Compress Co v 

Craig, 7 So 2d 632, 192 Miss 689— 
Mississippi Power Co v Stnbling, 
8 So 2d 807, 191 Miss 832—Norton 
v Standard Oil Co, 171 So 691i 
177 Miss 768—^Ehrans v Brown, 
106 So 2>81. 141 Miss 346 

Mo—^Milbum T- Chicago, M , St P 


& P. R Co. 66 S W 2d 80. 331 Mo 
1171—Neal v Curtis & Co. Mfg 
Co. 41 SW2d 643, 828 Mo 3S9— 
Nagy V St Louis Car Co, 87 S W 
2d 613—Gettys v American Car & 
Foundry Co. 16 S W 2d 85. 322 Mo 
787—Sullivan v St. Louis-San 
Francisco Ry Co. 12 S W 2d 735, 
821 Mo 697—Willgues v Pennsyl¬ 
vania R Co. 298 SW 817, 818 
Mo 28—State ex rel Boeving v. 
Cox. 276 SW 869, 810 Mo 867— 
McMillan v Isreal, App , 30 S W 2d 
626—^Bentley v American Car & 
Foundry Go , App. 13 S W 2d 663 
—Clark V Rock Hill Quarry & 
Construction Co. App, 7 S W 2d 
716—Beuc V Mesker Bros Iron 
Co, App, 7 SW2d 488—Alexander 
V Barnes Grocery Co, 7 S W 2d 
870, 223 Mo App 1—Simmons v 
Kroger Grocery & Baking Co, App , 
6 S W 2d 1023, quashed on other 
grounds State ex rel Kroger Gro¬ 
cery & Baking Co v HAid, 18 S 
W 2d 478, 823 Mo 9—Shephard v. 
Century Flectnc Co, 299 S W 90. 
220 Mo App 1152—^Henley v Unit¬ 
ed Farmers' Gin Co, App, 298 S 
W 481—^Poynter v. Fogel Const I 
Go. 289 SW 30, 221 Mo App 630 
—^Biskup V Hoffman, 287 SW 8>66, 
220 Mo App 643—^Phillips v Amer¬ 
ican Car & Foundry Co, App, 287 
SW 810—Cannell v Missouri Pac 
R Co. App, 277 SW 588—Mc- 
Nairy v Pulitzer Pub Co, App, 
274 SW 849—Mintner v St Jo¬ 
seph Lead Go, App, 272 S W 1042. 

NH—^Brouillette v J F McFlwain 
Co . 51 A 2d 41—Pike v Gagne, 11 
ASd 809, 90 NH 616—^Musgrave 
V. Great Falls Mfg Co. 169 A. 688, 
86 NH. 876—^Harvey v. Welch, 168 
A. 417, 86 NH 72. 

N J —^Davls V New Jersey Zino Co, 
182 A 850, 116 NJLaw 108 

N Y —^Donovan v Moore-McCormack 
Lines, 42 NTS 2d 441, 266 App 
Div 406—Smith v. Delaware & H 
Co., 287 NYS. 297, 227 AppDiv 
269 

Ohio—^Flynn v. Sharon Steel Cor¬ 
poration, 50 NF2d 319, 142 Ohio 
St 146—Hale v Kohler. App, 86 
NF.2d 967 

Okl —Bntt V Doty. 161 P 2d 621, 196 
Okl 620—Gnffln Grocery Co v. 
Scroggms. 203 P. 236, 146 Okl. 9. 

Pa—^De Lellis v Pittsburgh & Lake 
Fne R Co, 39 A 2d 688, 860 Fa. 
486. 


RI—^Boettger v Mauxan. 12 A 2d 
285, 64 RI 340 

S C —^Piner v Standard Oil Co of 
New Jersey. 181 SF 504, 163 SC 
803 

Tex —International-Great Northern 

R Co V Sifuentes, Civ.App, 6 S. 
W2d 192 

Wash—Lander v Shannon, 268 P. 
145, 148 Wash 93 

Wis —^Miller v Paine Lumber Co , 
227 NW. 938. 202 Wis 77. reheard 
230 NW 702, 202 WiS 77 
39 C J p 1168 note 78 

Obvious or latent dangem 

(1) It IB a question for the Jury 
as to whether or not a situation or 
thing 18 so obvious that there is a 
duty to give warning thereof 

U S —Breece-White Mfg Co. v Ba¬ 
ker. CCA Ark, 106 F 2d 815 
Mo—^Kirkpatrick v American Creo- 
sotmg Co, 87 SW8d 996. 326 Mo. 
App 774. 

(2) Whether, In any particular 
case, employer has discharged duty 
to give employee warning of latent 
and concealed dangers ordmarily Is 
question for Jury—Batton v Atlan¬ 
tic Coast Line R Go, 198 S F 674, 
212 NC 266, certiorari denied At¬ 
lantic Coast Line R Co v Batton, 
68 set 760, 803 U.S 651, 82 L Ed. 
1112 

(8) Whether danger was latent or 
obvious as question of law or fact 
generally see supra subdivision g of 
this section 

Fsdrtloiilar questions hold for Jnrf 
under evldenoe 

(1) Foreman's negligence In leav¬ 
ing place, from which he could ob¬ 
serve danger, without notifying men 
or designatmg another employee to 
watch and warn—^Peterson v Umon 
Pac R Co. 8 F 2d 627, 79 Utah 218 

(2) Whether employee was one of 
class to whom duty to warn existed 
under custom—MoCurry v Thomp¬ 
son, 181 SW2d 629, 352 Mo 1199. 

(3) Whether employer ought to 
have antiq^pated that employee 
might act as he did and by so doing 
subject himself to Injury—Stanton 
V Mornson MiUs, 47 A 2d 112, 94 N 
H. 92 

(4) Whether work required of em¬ 
ployee was simple, necessitating no 
special Instructions.—Williams v. 
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it was incumbent on the master to warn and in¬ 
struct a minor or inexperienced servant, and wheth¬ 
er the master has discharged his duty m this re¬ 
spect and the question frequently arises where 
a servant has been injured by dangerous or com¬ 
plicated machinery.!® It is also a question for the 
jury whether the duty to warn was properly dele¬ 
gated.®® 


The question should not be submitted to the j‘ury 
where only one inference can be drawn from the 
testimony®! or in the absence of evidence of neg¬ 
ligence on the part of the master with respect to 
warning and instructing the servant®® 

Sufficiency. The sufficiency of warnings or in¬ 
structions given IS also a question for the jury®® un- 


SeaboarU Air Line Ry Co, 165 SE 
&61, 199 NC 767 

18. US —Zeidman y Gutteraon & 
Gould, GCANH, 189 F 3d 160 
Ark—^E[an8aB City Scuthem Ry Co 
V Hopson, 186 SW2d 946, 208 Ark 
648—Ideal Cement Co y Hard¬ 
wick, 185 SW2d 266, 208 Ark 16S 
—^Harmon y Hamaon, 147 S W 2d 
739. 201 Ark 988—Barber y Par¬ 
ker, 76 SW2d 978, 190 Ark 84— 
Ward Furzi'ture Mfg. Co v : 
Mounce, 31 SW2d 631, 182 Ark 
380—Ward Fu’-niture Mfg Co v 
Pickle, 295 SW 727, 174 Ark 468 
—Moms y Clementa, 292 SW 742, 
173 Ark 1182 

Ky—^Robinette y Norfolk & W Ry 
Co, 60 SW2d 844, 249 Ey 93 
Maas—Cotoia y Seale, 27 NE2d 
706, 806 Mass 101 

Mo —Downing y Looae-Wiles Bis¬ 
cuit Co, 8 SW2d 884, 820 Mo 
819—Wainwr^ght y West borough 
Country Club. App, 45 SW2d 86 
—Smiley y Jessup, App, 282 SW 

no 

NJR —Stone y Howe, 22 A.2d 484, 92 
NH 425 

Wash—^Hatcher y Globe Union Mfg 
Co. 16 P2d 824, 170 Wash 494 
S9 CJ. p 617 note 47, p 1170 note 
79 

Nekligenoe with respect to protec¬ 
tion of Inexperienced or youthful 
servants against injury as Question 
of law or fact generally see supra 
subdivision c of this section 
Bexyaat’s knowledge and apprsola. 
ticn of daaiger 

(1) Question of minor servant’s 
knowledge and appreciation of dan¬ 
ger IS generally for jury 

Ga—Thompson y Hanes, 182 S.E 
260, 86 GaApp. 18« 

Mo—^Benjamin v C Hager & Sons 
Hinge Mfg. Co, App, 278 SW 
764 

NC—McLaughlin y. Black, 1 SESd 
180, 215 NC 66 

(2) Whether inexperienced boy 
helping operator of machme so well 
knew and so fully appreciated dan¬ 
ger as to relieve master of duty to 
warn him was held fonjuiy—^Ben- 
janun y C Hager & Sons Hmge Mfg 
Co., supra. 

lOii Ark —^Berry Asphalt Co. v 
Kidd, 148 SW2d 42, 200 Ark 1121 
—^Nowlm<Carr Co y Cook, 288 S 
W. 7, 171 Ark 61. 


Ga —Thompson y Hanes, 182 S E 
250, 36 GaApp 186 
Minn—Jenkins y Jenkins, 19 NW 
2d 389, 220 Minn 216 
Miss—J W Sanders Cotton Mill Co 
y Bryan, 179 So. 741, 181 Miss 
678 

Mo—Green y Baum, App, 182 SW 
2d 665 

NH—Brock v Ireland-Grafton Co, 
141 A 912, 83 NH 290—Bilodeau 
y Gale Bros, 140 A. 172, 88 NH 
196 

N C —McLaughlin v Black, 1 S E 
2h 130, 216 NC 86—Gibson v 
Leaksville Cotton Mills, 161 SE 
261, 198 NC 267 

Okl—Chicago. R I A P Ry Co T 
Hurst. 263 P 118, 129 Okl 1 
S.C.—Dawson v Gluck Mills, 167 S 
E 143, 159 SC 882 
Tex—^Beaumont. S L & W Ry Co 
y Schmidt. 72 SW2d 899, 123 Tex 
680—Dial y Wilke, Civ App, 127 
S W 3d 379, error refused—Gamer 
Co y Gamage. Civ App, 147 SW 
721 

89 C J p 1170 note 80. 

BO. Pa—Clark y Best Mfg Co, 
90 A 186, 248 Pa 868 
89 C J p 1171 note 81 

8L NH—^FOitier v Concord Elec¬ 
tric Co, 33 A 2d 801, 92 NH 492 
89 C J p 1171 note 83 

Obvlons danger 

Me —McBumie v Northrup, 27 A 2d 
828, 139 Me 149. 

Employee's uudorstsading of danger 

(1) Question of employer’s liabil¬ 
ity for not giving warning should 
not be submitted to the jury where 
the warning was unnecessary be¬ 
cause of employee's understanding 
of danger—^Poplarville Lumber Co 
y Kirkland, 116 So. 191, 149 Miss 
116 

(2) So, where employee admitted 
on exammation that he knew of un¬ 
safe condition of appliance, question 
whether employers were guilty of 
negligence in not warning employee 
of such condition was not required to 
be submitted to jury—^McGuire v 
Steinberg. 193 S E. 206, 186 S C 97 

88. US—Schilling y Delaware & 
H R Corporation, CCANT., 114 
F 2d 69—Grant Storage Battery 
Co y De Lay, COANeb, 87 F3d 
726 

Ky—Willis y Beu'ber, 188 BW2d 
651, 280 Ey 417 
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Okl—Thurlow v. Failing, 272 P 868, 
133 Okl 277 
39 C J p 1171 note 83 
Eyidenoe held InsrfllDleat for Jury 
U S —Jacobson y. Chicago, M, St. 
P & P R Co. CCAMinn. 66 F 
2d 688—^Kansas City Southern Ry 
Co v Williford, GCALa, 66 F 2d 
238, certiorari denied Willifoid v 
Kansas City Southern Ry Co, 64 
S Ct 87, 290 U.S 666, 78 L Ed 676 
—Pennsylvania Pulverizing Co v 
Butler, CCAN J, 61 F2d 311, 

Ark—^Tucker Duck & Rubber Co v. 
Harvey, 164 SW8d 828, 202 Ark 
1083—Missouri Pac R Co v 
Hathcock, 189 SW2d 85, 200 Ark 
294 

Iowa—Chiloote v Chicago A N W. 
R Co. 221 NW 771, 206 Iowa 
1098 

Kv—Crouch y Noland, 88 SW.2d 
471, 238 Ky 576 

Mass—Pagano y Worcester Consol 
St Ry Co, 168 NE 764, 266 Mass 
89 

Neb—Campbell v Chicago, R I & 
P R Co, 234 NW 896, 120 Neb 
-499 

NH—^Trombly y H P. Hood A 
Sons, 146 A 815, 84 NH 119 
NJ—^Matarani y Reading Co, 194 
A 246. 119 NJLaw 43. certiorari 
denied Matarinl y Reading Go, 58 
set. 481, 802 US 766, 82 LEd 
595 ' 

Okl —^Earl y. Oklahoma Clty-Ada- 
Atoka Ry Co, 101 P2d 249, 187 
Okl. 100 

Or—^Hopkins y. Spokane, PAS Ry 
Co, 298 P 914, 187 Or. 287, rehear¬ 
ing denied 2 P 2d 1106, 187 Or 287 
39 C J p 1171 note 88 [a] 

83. Ark—^Harrison Electric Co v 
Bumgardner. 272 SW 688, 168 
Ark 1074 

Ky—^Helton v Cincinnati, N O A 
T P Ry Co, 283 SW 896, 214 Ky. 
892 

Mo—^Neal y Curtis A Co Mfg Co. 
41 SW2d 543, 828 Mo 889—Dob¬ 
son y Otis Elevator Co, 26 8 W 2d 
942, 824 Mo 1147 

NC—^Harper y Murray Const Co. 

166 SE 187, fiOO NC 47. 

Tex—Dial v Wilke, Civ App, 127 
SW8d 379, error refused 
39 C J p 628 note 90 [b], p 1171 note 
84 

Bfiatters to be oonslderod by Jury 
In determining whether boy was 
sufficiently instructed by employer 
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less the evidence that the employee was properly in¬ 
structed IS not contradicted 

§ 535. -Fellow Servants and Coemploy¬ 

ees 

a Adequacy and competency of working 
force 

b. Liability of master for negligence of 
fellow servant 

a. AdeoLuacy and Competency of Working 
Force 

Provided the evidence is sufhcient therefor* it Is 
for the jury to determine whether an emp'oyer has fur¬ 
nished an adeauate and competent working force or 
has been negligent in that respect. 

In an action by an employee for injuries alleged 
to have been suffered as a result of the emplo 3 ’er’s 
violation of his duly to furnish an adequate and 


competent working force, which duty is consid¬ 
ered supra §§ 307-319, it is ordinanty for the jury 
to determine whether a suiEeicnt number of serv¬ 
ants has been furnished for the particular work^B 
or assig^ncd to a particular task;26 or whether there 
has been negligence as to furnishing a sufficient 
number of employees,or assigning them to the 
particular work ^8 However, it is otherw ise where 
the evidence is insufficient to warrant submission of 
the issues to the jury 29 

Likewise it is ordinarily for the jury to deter¬ 
mine whether coemployees were competent,80 
whether the master was negligent in employing or 
retaining an incompetent employee,®^ and whether 
the incompetency of the employee was the proxi¬ 
mate cause of the inj‘ury,82 but, similarly, such 
questions should not be submitted to the jury when 
not presented by the evidence.®* 


as to danger inherent In hie work, 
a jury could take into considerat on 
not only the warnings given by the 
employer hut also the fact that dan¬ 
ger was or should have been obvi¬ 
ous to the hoy—Shaw v Kendall, 
186 P 2d 748. 114 Mont 328 
M. Md —McGee v Guyler. 76 A 970. 

112 Md 814 
89 C J p 1171 note 86. 

86. US—Murphy v Lehigh Valley 
R Co, CCANT. 168 F2d 481— 
Montgomery Ward & Co v Lind¬ 
sey, CCA Miss , 104 F 2d 882 
89 C J p 1171 note 86 
As proximate cause of injury see 
supra f 688 h 

86. Mo—^Hamilton v St Louis-San 
Francisco Ry Co, App, 279 SW 
177—Stroud V Doe Run Lead Go, 
App, 272 SW. 1080. 

89 C J p 1171 note 87 

87. U S —Chesapeake A O Ry Co 
V Winder, CCAVa. 23 F.2d 794 

Mo—Dietderick v Mieeourl Iron & 
Metal Co, 9 SW2d 824, 222 Mo 
App 740—Lewis v American Ca*^ 
& Foundry Co , App, 8 S W 2d 282 
NC—Johnson v Carolina, C & O 
Ry Co, 181 SF 890, 191 NC 76 
39 C J p 1171 note 88 
Bvidenoe held enffloient for Jury 
US—Great Atlantic A Pacific Tea 
Co V Robards, CCLA.NG, 161 F 
2d 929 

N C —Smith V Kitchen Lumber Co, 
158 SB 824, 198 NC 786—Brad¬ 
ford V Bnglish, 180 SB 705, 190 
NC 742 

88. US —^Murphy v Lehigh Val R 
Co. CCANT, 168 F2d 481—Pitt¬ 
man V. Schults, CCLAMias, 126 
F2d 82 

Miss—^Hardaway Contracting Co v 
Rivers. 180 So 800. 181 Miss 727 
—Games v Strickland, 170 So. 696. 
178 Miss. 808—JefCbrson ▼ Denk- 


mann Lumber Co, 148 So 237, 167 
Miss 246 

Mo—^Hulsey v Tower Grove Quarry 
A Construction Co. SO S W 2d 1018 . 
826 Ho 194 

Mont—Boyd v Great Northern Ry 
Co, 274 P 293. 84 Mont 84 
NC—^Hawkins v Rowland Lumber 
Co, 162 SB 169, 198 NC 476— 
Barrett v Seaboard Air Line Ry 
Co, 186 SB 5. 192 NC 728 
Okl—Beasley v Bond. 48 P2d 299, 
178 Okl 866 

Or—Christie v Great Northern Ry 
Co, 20 P2d 877, 148 Or 331 
B C —Boyleston v Southern Ry. Co . 

44 SB 2d 687 ! 

Tex —Great West Mill A Blevator 
Go v Hess, Civ App, 281 S W. 234 
89 CJ p 1172 note 89 
Bvideaea held soffiolent for Jury 
US—^Albright ▼ Pennsylvania R 
Co, DC Pa, 16 FSupp 281 
Ark—Griffin v St Louis, I M & S 
R Co, 181 SW 278, 121 Ark 433 
Mo —^Lewis V American Car A Foun¬ 
dry Co , App, 8 S W 2d 282 
Tex—U Tel Co v Coker, Civ 
App, 202 SW2d 710—St Louis 
Southwestern Ry Co v Gillenwa- 
ter. Civ App. 284 S.W 268, affirmed 
St Louis Southwestern Ry Co of 
Texas V Gillenwater, Com App. 
294 SW 193 

29. Wash—^Brown v Chicago, M A 
St P R, Co, 217 P. 16. 126 Wash 
463 

39 C J p 1172 note 91 
xmm'beT of employees 
US—^Deere v Southern Pac Co, C 
CAOr. 123 F2d 438, certiorari 
denied 62 S Ct 916, 815 US 819. 
86 LBd 1217 

NegUgenoe as to wunher of em¬ 
ployees 

Ky—Cravens v Poston. 71 SW2d 
, 1044, 264 Ky 642. 
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NC—JarviB v Brwln Cotton Mills 
Co, 140 SB 602, 194 NC 687— 
Tvler V Atlantic Coast Line R Co, 
139 SB 773, 194 NC 800 
Okl—^Lowden v Bowen, 183 P 2d 980 

30. Miss —Hamilton Bros Co v 
Weeks. 124 So 708, 165 Mias 764 

Mo—^Baker v Scott County Milling 
Co, App, 43 8 W2d 441 
39 CJ p 1172 note 92 

31. U S —Gallagher v California 
Brick Co, CCA Fla, 6 F 2d 464. 

Ark —J B Parham Const Co v 
Parker. 37 S W 2d 879. 183 Ark 678. 
Miss—Country Club of Jackson v. 

Turner, 4 So 2d 718, 192 Miss 610. 
Mo—Reed v Koch, 282 SW 616, 
220 Mo App. 176—Isaacs v Smith, 
App 276 SW 655 
NC—Shorter v Mooresville Cotton 
Mills, 160 SB 499. 198 NC 27 
Okl—^Lowden v Larson, 102 P 2d 
144, 187 Okl 226 

Wash —^Roswall v Grays Harbor 
Stevedore Co, 244 P 728, 188 

Wash 390, 60 A L R 445. 

39 CJ p 1172 note 98. 

38. Mich—Torpey v Davis, 190 N. 

W 710, 221 Mich 46 
89 C J p 1173 note 94 
33. Pa —^MeVey v. Hughes, 90 A. 

436, 244 Pa. 113. 

39 CJ p 1173 note 96 
Bvidenoe of Inoompatenoy held in¬ 
sufficient to go to jury—J B Par¬ 
ham Const Co V Parker, 87 S W 2d 
879, 183 Ark 673—89 C J p 1178 note 
95 [a] 

Xvideiioe of negligenoe of master 
held maufflcient to go to Jury 
Ark—^Ft Smith Rim A Bow Co v. 

Baker, 271 SW 946, 168 Ark 798. 
NH—Pike V Gagne, 11 A 3d 809, 90 
NH 616 

Okl —Singer Sewing Mach Co. T. 

Odom, 46 P 2d 478. 172 Okl 411. 

89 C J. p 1173 note 96 [b]. 
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b. Liability of Master for Keyence of Fellow 
Servant 

(1) In general 

(2) Existence of relationship of fellow 

servant 

(3) Negligence of coeinplo 3 'ee or fellow 

servant 

(4) Failure in nondelegable duty 

(5) Proximate cause 

(1) In General 

In general, questions relating to a master's liability 
for Injuries to a servant caused by the negligence of a 
fellovf servant are to be determined by the Jury, unless 
the evidence is undisputed or permits of but one in¬ 
ference. 

In general, questions relating to the liability of 
an employer or master for injunes suffered by an 
employee or servant resulting from the negligence 
of a coemployee or fellow servant, which liability is 
considered supra §§ 321-356, are to be determined 
by the jury where the evidence on the question is 
conflicting or permits of more than one inference 
but, where the facts are undisputed or pemut of but 
one inference, the question is one for the court.*^ 

ApplicahiUty of statutes, VWiere the evidence is 
in conflict, it is for the jury to determine whether 


particular facts exist rendering applicable statutes 
affecting the liability of the master for injuries oc¬ 
casioned by the act of a coemployee,*® as, for ex¬ 
ample, whether the character of employment is 
within the statute,* ^ whether servants are in the 
same grade of employment,*® whether a particular 
employee is intrusted with the duty of superin¬ 
tendence,*® or is in control,^® or whether an act is 
one of superintendence,^^ or is the proximate cause 
of injury ** 

(2) Existence of Relationship of Fellow 
Servant 

Except where the evidence le euch ae to warrant 
but one reaeonable conclusion, it Is for the jury to de¬ 
termine questions relating to whether particular em¬ 
ployees were fellow servants, such as whether a serv¬ 
ant was acting as a representative of the master. 

Where the facts arc undisputed or but one rea¬ 
sonable conclusion may be drawn from the evi¬ 
dence, the question whether servants of a common 
master stand in the relation of fellow servants may 
be a question of law for the court.^* It is, how¬ 
ever, ordinarily a question of fact or of mixed law 
and fact to be determined by the jury under proper 
instructions.^^ Similarly, where servants of dif¬ 
ferent masters are employed in the same work, it is 
ordinarily for the jury to determine under proper 


94. US —^Hoasack v Metsger, C.C 
ASD, 166 FSd 601. 

Froouransiit of Msuilt 

In action for assault and battery 
on nainor employee by fellow em¬ 
ployees, evidence was Insufficient to 
take to Jury question whether plain¬ 
tiff was assaulted at instance, pro¬ 
curement, or command of defendant 
or whether act was ratified by de¬ 
fendant —Smith V Colonial Stores, 
83 SE2d 880, 78 Oa.App. 186 
8& Ark—Hill T. Hardy, 167 B.W 
2d 494, 208 Ark 79 
86L IClnn —Oherpeski y. Great 

Northern R Co, 150 NW 1091, 
128 Minn 860. 

89 aj. p 1175 note 16 
■vldsiioe heUL lasnffloleat for Juy 
U.S—^Van Norden y Chas B Mc¬ 
Cormick Lumber Co of Delaware, 
GCA Or, 17 F.Sd 668, oertioran 
denied 47 SCt 768, 274 US. 768, 
71 LEd 1387 

Mich—Safranskl y Detroit, G H. & 
M By Go, 206 NW 486, 233 Mich 
818, modified on other ffrounds 209 
NW. 688, 233 Mich 616 
89 C J p 1176 note 16 [a] 

37. Minn —^Pylaczinskl v Great 

Northern R Co, 189 NW 147, 120 
Minn 74 

89 C J P 1176 note 16 
aa Tex—Galveston, H & S A. R. 
Co y Mohrmann, 93 SW 1090, 42 
TexCivApp 874. 


89. Mass —^Whalen y Hugh Nawn 
Contracting Co, 104 NE 959, 217 
Maas 400 

39 C J p 1176 note 18 

40. Mont—Johnson y Butte & Su¬ 
perior Copper Co, 108 P. 1057, 41 
Mont 168, 48 LRA.NS, 938 

89 C J. p 1176 note 19 

41k US —Flickwir & Bush v Walk- 
onen, NJ, 238 F. 807, 161 CCA 
828 

89 C J p 1176 note 20 

48. Ala—^Alabama Fuel & Iron Co 
y Ward, 69 So 621, 194 Ala. 242. 

89 C J. p 1176 note 21. 

43. Ill—Kaminsky y Chicago Rys 
Co. 121 NE 696. 286 Ill 271-r- 
Craig V Boudouns, 241 111 App 
892 

Hy.—North East Coal Co y Setzer, 
188 SW 668, 169 Ky 246 

Mo—^Rosenblum v Rosenblum, 96 S 
W3d 1082, 281 Mo App 276 

NT—Riley y Carlton, 39 NTS 2d 
687, 266 AppDiv 1032, affirmed 60 
NE2d 302, 290 NT 918 

Okl—^Mid-Continent Petroleum Corp 
V Fleming, 167 P 2d 866, 196 Okl 
605—Smger Sewing Mach Co v 
Odom, 46 P8d 478, 172 Okl 411 

HI—^Ryan v Unsworth, 167 A 869, 
62 RI 86 

B C —Hill y Broad River Power Co, 
148 BE 870. 161 S.G 280 

Tex —Ctorpns JMs died ia Home 
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Motors y. Latimer, Ciy.App, 148 
SW2d 1000. 1003, 1006 

Utah—Shepherd y. Denver & R Gk 
R Co, 126 P 692, 41 Utah 469. 

89 C J p 1178 note 96 

44k US —^Hossack v. Metzger, CC. 
ASD, 166 F 2d 501 

Ark—Jolly y Smith. 66 SW2d 908, 
188 Ark 446 

Fla.—^Electrical Equipment Co. y 
Cook, 161 So 488, 118 Fla. 812— 
Sutton y Hancock, 141 So. 582, 105 
Fla 497 

Ill—^Kaminsky y. Chicago Rys Co, 
121 NE 696, 286 IlL 271—Lamar 
y. Gollms, 262 Ill App. 288. 

Ky ,—Smith & Son v Oamson, 
108 SW 293, 82 KyL 1278 

Mo—^Beuc y. Mesker Bros Iron Go., 
App , 7 8 W 2d 488—Coy v Dean, 4 
SW2d 835, 222 Mo App. 67—Dil¬ 
lard V Justus, 3 S.W.2d 892, 222 
Mo App 862 

NT—Rice y Isbell, 67 N.TS2d 860. 
188 Misc 768. 

SC—Wesley v Holly Hill Lumber 
Co, 48 SE2d 619, 211 SC 40— 
Whisenhunt v. Atlantic Coast Line 
R Co. 10 SE2d 805, 196 S.C 218 
—Price y American Agr Chemical 
Co, 182 SE 637, 178 SC 217— 
Boling y Woodside Cotton Mills, 
171 SE 9, 171 SC 84. 

Utah—Shepherd y Denver & R. G 
R Go, 126 P 698, 41 Utah 469 

89 C J p 1173 note 97. 
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instructions from the court whether the facts are 
established making them fellow sen^ants 

Further, when involved in the determination of 
whether particular employees are fellow servants, it 
IS for the jury to determine, m case of a conflict 
in the evidence as to the facts, whether the rela¬ 
tionship of master and servant has been estab¬ 
lished,^® whether the injured servant was acting 
within the scope of his employment,whether the 
employee to whom the injurj- was attributed was 
acting within his employment's or authority,al¬ 
though what acts are within the scope of ^e em¬ 
ployment IS a quesbon of law,®® whether servants 
are employed in the same department ;5i or wheth¬ 
er direct co-operation or habitual associabon is es¬ 
tablished.®® 

Servant as representative of master It is also 


for the jury to determine, on conflicting evidence, 
whether a particular act is performed as representa¬ 
tive of the master®® or is m the performance of a 
primary or nondelegable duty of the master,®'* such 
as the furnishing of a safe place to work,®® furnish¬ 
ing safe tools and appliances,®® superintendence,®*^ 
inspection,®® or repair ®® So, where the doctrine of 
dual capacity is recognized, it is, on conflicting evi¬ 
dence, a question of fact for the jury whether the 
servant was acting as a vice principal or a fellow 
servant,®® but, where the facts are undisputed, the 
question is for the court ®i 

(3) Negligence of Coemployee or Fellow 
Servant 

Provided there is evidence tending to show itf 
whether a fellow servant or coemployee has been guilty 
of negligence Is a question for the jury. 

Provided there is evidence tending to show it,®® 


46. Maas*—^Mahoney v. New York, 
N H & H.R Co, 1S2NE 884. 
240 Mass. 8 

89 C J p 1174 note 88 

46. US—^Hossack v Metzger, CC 
ASU. 166 F2d 601 

Ala—Belcher v Chapman, 7 So 2d 
869, 242 Ala. 663—Lowe v Poole, 
179 So 636. 236 Ala 441 

Ark—Jolly v Smith. 66 SW2d 908, 
188 Ark 446—^Altman-Rodgers Co 
V Rogers, 48 S W 2d 289, 186 Ark 
661 

Cal—Snmsher v. Reliance Rock Co, 
2 P 2d 862, 116 Cal App 600 

Mo —^Dillard v Justus, 8 S W 2d 892, 
222 Mo App 362. 

89 C J p 1174 note 99 

47. Tex—St Louis Southwestern R 
Co V Blevins, 173 SW. 281 

39 C J p 1174 note 1. 

4a Ala—Taylor v. Atlantic Coast 
Line R. Co., 168 So 181, 282 Ala. 
878 

Ark—Standard Coffee Co v Watson. 
129 SW2d 948, 198 Ark 692 

Mo —^Boston V Kroger Grocery & 
Baking Co, 7 8 W.2d 1006, 320 Mo 
408 

89 C J p 1174 note 2 

Bvldenoa hM liijnLlllclSB.t for Jury 

U S —Marbn v. Memphis Stone & 
Gravel Co., C.CA.M 188 , 46 F.2d 
989 

Ga.—Odum v Edgar Bros Co , 103 S 
E. 188, 26 Ga.App 144 

49 . Mo —Stahl v St Louis-San 
Francisco By Co., 287 SW. 628— 
Gray v Phillips Bldg Co, App, 
61 SW2d 181. 

89 C J p 1174 note 8. 

50. Cal.—^Adama v American Presi¬ 
dent Lines, 146 P2d 1, 28 Cal 2d 
681, prior opinion 140 P 2d 47. 

61. Cal—Judd V. Letts, 111 P 12, 
168 Cal 869, 41 LRA.,NS, 166 


Ill—^Montegard v Donk Bros Coal 
& Coke Co, 199 Ill App 178 
59. Ill —^Kaminsky v Chicago R 
Co, 121 NE 696. 286 IIL 271 
39 CJ p 1176 note 6 

53. Anz —Central Copper Co v 
Kleflsch, 270 P 629, 84 Arlz 230 

Minn—^Eichler v Equity Farms. 269 
N.W 645. 194 Minn 8 
Miss—^Russell v Williams, 160 So 
628, 168 Miss 181, suggestion of 
error overruled 161 So 872, 168 
Miss 181. 

Mo—^Wall V Philip A. Rohan Boat, 
Boiler & Tank Co, 62 SW2d 764, 
883 Mo 619—Carter v. Wolff, App, 
296 SW 187—Evans v Southern 
Wheel Co, App, 278 SW 749— 
Todd V American Ry. Express Co , 
271 SW 880, 219 Mo App 405— 
House V St. Louis Car Co, App, 
270 SW 185. 

NY—Weisman v Camp Beecher, 56 
NYS 2 d 454, 269 App Div 278, af¬ 
firmed 64 N E 2d 664, 295 N Y 626 
Or—^Fitzgerald v Oregon-Washing- 
ton R & Nav Co. 16 P 2d 27, 141 
Or. 1 

S C — Price V. American Agr Chemi¬ 
cal Co. 176 SE 862, 173 SC 518 
—^Brewer v Brooklyn Cooperage 
Co, 166 SE 86 . 167 SC. 152 
89 C J p 1176 note 7 
Bvldenoa held InzniBoleufe for Jury 
Ga—Smith v Colonial Stores, 88 S 
E2d 360, 72 GaApp. 186 

54. Ind—^Patterson v Southern R 
Co, 99 NE 491, 62 Ind App 618 

Mo—^Wuellner v Crescent Planing 
Mill Co, 269 SW. 764, 803 Mo 88 
65. Mass.—^Metayer v. Grant, 110 N 
E 810, 222 Maas. 264. 

89 C J. p 1176 note 9. 

56. Ind.—^Patterson v. Southern R 
Co. 99 NE 491. 62 Ind App 618 
Wash—^Mattson v. Carlisle Packmg 
Co, 218 P 179, 128 Wash 248. 
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67. NY—Smith v Milllken, 98 N.E 
184. 200 N Y 21. 

39 C J p 1175 note 11 

63l Tex—Liquid Carbonic Co ▼ 
Dilley. 202 SW. 816, 109 Tex 140. 

Wyo—^Engen v Rambler Copper & 
Platinum Co, 121 P. 867, 20 Wyo 
96, rehearing denied 123 P. 418, 20 
Wyo 95 

59. Minn—^Mortenson v Hotel Nic¬ 
ollet Co, 186 NW. 806. 118 Minn. 
29. 

60. Ark—May v Sharp, 89 RW 2 d 
735, 191 Ark 1142 

Fla.—Tampa Shipbuilding A Engi¬ 
neering Co V Thomas. 179 So 705. 
131 Fla 660. 

Ga—^Howard v Georg^ia Power Co. 
176 SE 69, 49 GaApp 420 

Idaho—Claris v. Oregon Short Line 
R Co. 88 P2d 348, 64 Idaho 668 

Miss—^Russell v Williams, 161 So 
872. 168 Miss 181 

Mo—^Dreessen v National Bldg Ma¬ 
terial Co. 5 SW2d 1 . 319 Mo 1010 
—Beuc V Mesker Bros Iron Co, 
App, 7 S W 2d 438—^Bennett v 
Hood, App, 296 SW 1028—Guld- 
ner v International Shoe Co, App, 
298 SW 428 

N.C —Southwell v Atlantic Coast 
Line R Co. 127 S E 861, 189 NC 
417 

89 C J. p 1176 note 14 

6 L Ark—Hill V Hardy. 167 SW.2d 
494, 208 Ark 79—Haraway v 

Mance, 56 8W2d 1028, 186 Ark. 
971. 

Okl —Singer Sewmg Mach. Co v. 
Odom, 46 P 8 d 478. 172 Okl. 411. 

39 C J. p 1173 note 96 

68 . Iowa—^Allen v. Chicago. M. A 
St P R. Cb, 101 NW. 868 . 126 
Iowa 218 

SnfiLdeiioy of evldenoe 

(1) Plamtiff was entitled to go to 

Jury, if there was any evidence of 
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the question whether a fellow servant or ccem- 
ployee,*® or vice-pnncipal,®^ has been guilty of neg¬ 
ligence IS one of fact for the jury. This rule haj 
been applied in determining whether a fellow sen^ 
ant has been negligent in relation to directions or 


orders as to the conduct of the work,^^ or m re¬ 
gard to furnishing tools and appliances,inspect 
tion,^7 or repairs It has also been applied in de¬ 
termining negligence with regard to signals,®® 
warnings,or other means of protection fiom dan- 


neshaence of defendanl's 'mployee 
—^Hutchinson v Sovrenshy. 165 NB 
698, 267 Maas 5 

(2) Confliotinff evidence is suffi¬ 
cient to warrant submission of the 
case to the jury—Jacobson v Chica¬ 
go & N W Ry Co. 22 N.W2d 455. 
321 Mmn 464 

(8) Circumstantial evidence has 
been held sufficient to warrant sub- 
miBBion of the case to the jury — 
Johnson v Southern Ry Co. 175 S 
W2d 802, 361 Mo lllO 

(4) In action under Federal Bm- 
ployers* Liability Act for injuries 
suffered in lifting heavy rod. where 
plaintiff-employee teetifled that a fel¬ 
low employee suddenly released his 
hold thereby casting additional 
weight on plaintiff and causing inju¬ 
ries. employer was not entitled to a 
directed verdict on theory that delib¬ 
erate and intentional dropping of rod 
was not in furtherance of the em¬ 
ployer's business—Steeley v Kum. 
167 S W 2d 212. 348 Mo 1142 

(6) Other evidence held sufficient 
—Enga V sparks, 61 HE 2d 984. 816 
Mhas 120—39 C J p 1176 note 22 [a] 

(6) Evldenoe held insufficient for 
Jury 

U S —^Van Norden v Ghas R McCor¬ 
mick Lumber Co of Delaware. C 
CAOr. 17 F2d 568, certiorari de¬ 
nied 47 set 768. 274 U.S 758. 71 
LEd 1837. 

Ark—^Missouri Pac. R Co v Shores, 
191 5W2d 680, 200 Ark 539<-J 
M Farrln & Co v Brown, 62 S W 
2d 944. 187 Ark 1163^St Louis- 
San Francisco Ry Co. v Burns, 56 
SW.2d 1027, 186 Ark. 921. 

Iowa—Rehard v. Miles, 290 NW. 

702, 227 Iowa 1290 
Mass—^Hughes v. Gaston, 188 NE 
752, 281 Mass 292, certiorari de¬ 
nied 68 set 666, 289 US 787, 77 
LEd 1466—^Pagano v Worcester 
Consol St Ry Co, 168 NE 764, 
265 Mass 89. 

Miss—^Harvey v. Smith. 198 So 739, 
190 Miss. 180—^Buckeye Cotton Oil 
Co V McMoms, 168 So. 799. 178 
Miss. 99. 

Mo—^Etarville v Hamson Engineer¬ 
ing & Construction Co, App, 7 S. 
W 2d 1082 

NJ —^Di Bernardo v Delaware L & 
W R Go, 33 A.2d 828, 180 NJ. 
Law 479—^Noon v. Delaware, L & 
W R Co, 150 A. 344. 106 NJ. 
Law 626. certiorari denied Whit¬ 
son V Delaware, L & W R Co, 61 
set 848, 283 U.S 818, 76 LEd 
1484. 


Okl—Chicago. R I & P Ry Co. v 
West. 354 P 91. 124 Okl 147 
39 C J p 1176 note 22 [b] 

63. US —^Blair v Baltimore & O R 
Co. Pa. 66 set 546, 323 US 600, 
89 LEd 490—^Hossack v Metzger. 
CCASD, 156 F2d 601—Norfolk 
& W Ry Co v Trautwein, CCA 
Ohio, 111 F 2d 923—Duncan v 
Montgomery Ward & Co, CCA. 
Ark, 108 F2d 848, certioraxi de¬ 
nied Montgomery Ward & Co v 
Duncan, 60 SCt 800, 309 US 650. 
84 L Ed 1001, motion denied 60 
set 1073. 310 US 612. 84 L Ed 
1389, modified on other grounds 61 
set 180, 311 US 243. 85 LEd 
147—Great Northern Ry Co v 
Nelson, GCAMinn. 90 F2d 84— 
Erie R Co V Vajo. GCA Ohio, 41 
F2d 738 

Ala —^Birmingham Belt R Co v 
Hendnz. 110 So 312, 215 Ala 286. 
certiorari denied 47 SCt 472. 273 
US 758. 71 LEd 877 
Ark—Kansas City Southern Ry Co 

V Diggs, 167 SW2d 879, 206 Ark 
160—Standard 04 Co of Louisiana 

V Chandler. 166 SW2d 696. 204 
Ark 896—Sanders v Missouri Pac 
R Co. 106 SW2d 177, 197 Ark 
461—^Bfiay v Sharp, 89 S W 2d 786, 
191 Ark. 1142—Chicago, R I & P. 
Ry Co V Britt, 74 S W 2d 398, 189 
Ark 671—^Temple Cotton Oil Co. v 
Holliday, 47 SW2d 4, 185 Ark. 
1190—^Mississippi River Fuel Cor¬ 
poration V Moms. 86 SW2d 607. 
183 Ark. 207—Seaman-Dunning 
Corporation v Haralson, 39 SW2d 
1086, 182 Ark 98—Sinclair Oil & 
Gas Co V. Langley, 298 SW 1016, 
178 Ark 966—St. Louis-San Fran¬ 
cisco Ry Go. V Miller, 292 SW 
986, 178 Ark 697 , 

Ga—Southern Ry Co v Blanton, 10 
S E 2d 430, 68 Ga.App 93 
HI—Mueller v Elm Park Hotel Co, 
76 NE 2d 814, 898 IlL 60—Williams 
V. Southern Ry Co., 268 Ill App 
84. 

Md—F. Jarka Co v Gancl, 181 A 
764, 149 Md 426. 

Mass—^Hutchinson v. Sovrensky, 165 
NE 698, 267 Mass 6 
Mich —Oliver v Ford Motor Co, 266 
NW. 287. 267 Mich 299—Thrall v 
Pere Marquette Ry Go. 229 NW 
488, 249 Mloh 440. 

Miss.—^Alden Mills v. Pendergraft, 
116 So 718. 149 Miss 696 
Mo—Pritchard v Thompson, 156 S 
W2d 662, 848 Mo 882—Barrett v 
St Louis Southwestern Ry Co, 
148 S W 3d 60—Crane v Liberty 
Foundry Co, 17 SW2d 946, 822 
Mo 692—Cheney v Terminal R R 
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Ass'n of St Louis, App , 70 S W 2d 
66 

N J —^Deputla v Pennsylvania R Co, 
166 A 87, no NJLaw, 615. cer- 
tioiari denied Pennsylvania R Co 
V Deptula, 54 SCt 62, 290 US 
643, 78 LEd 659 

Or—Johnson v. Oregon-Washmgton 
R & Nav Co, 268 P 986. 126 Or 
86 

SD—^Finger v. Northwest Proper¬ 
ties. 267 NW 121, 68 SD 176 

Tex—Texas A P Rv Co v Perkins 
Civ App, 29 SW2d 836, reversed 
on other grounds, Com App, 48 S 
W2d 240 

89 CJ p 1176 note 28 

04. Mo—^Moms v Atlas Portland 
Cement Co. 19 SW3d 865, 828 Mo. 
807—^Dreessen v National Bldg 
Material Co, 6 SW2d 1, 819 Mo 
1010—^Vaccaro v City of St. Louis, 
App, 128 SW2d 230 

65 Ark—^Louis B Siegel & Co. v. 
Moore. 161 SW2d 387, 204 Ark 60 
—Smith V. Stuart C Irby Co, 161 
SW2d 996, 202 Ark. 786. 

Ill —^Hogan V Crane Co, 102 N E 
216, 269 Ill 47. 

Mo—^Pritchard v. Thompson, 166 8 
W2d 662, 848 Mo 882—Crane v 
Liberty Foundry Co, 17 S W 2d 
946, 822 Mo. 692—^Vaocaro v City 
of St Louis, App, 128 SW2d 280 

NT—^Blosky v. Overseas Shipping 
Co, 220 N.YS. 96, 219 AppDlv. 
438 

39 C J p 1176 note 84. 

60i Wash—^Hhmre v. Rothschild A 
Co, 240 P 909. 186 Wash 522 

39 CJ p 1176 note 26. 

67. Maas—^Tardlfl v Lynn Sand A 
Stone Co, 193 NE. 66, 288 Mass. 
472 

89 C J p 1176 note 26. 

6ft Mass—^Igo V. Boston El R Co, 
90 NE 674, 204 Mass 197. 

N T —Guirizinski v. American Radia¬ 
tor Co, 118 N.E 216, 222 NY 86 

66. NC—^EbiWkins v Rowlamd 

Lumber Co, 162 BE. 169» 198 N C. 
476 

89 C J p 1176 note 28. 

70i Mass .—Igo V. Boston El R. Co, 
90 NE 674, 204 Mass 197 

89 C J p 1176 note 29. 

■vldenoe held uunilBoleat for juxg 

Mass—^Pagano v. Worcester Consol. 
St Ry Co, 168 N.E. 764. 265 Mass. 
89. 
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Particular operations. It is ordinarily a question 
of fact for the jury whether a fellow servant has 
been negligent with regard to particular methods of 
work, such as are involved in blasting,72 hoisting,73 
logging,74 mining,7B quarrying,handling explo¬ 
sives,77 loading or unloading heavy objects,78 car¬ 
rying or moving a heavy object,79 piling material,30 
selecting matenals,3i starting or operating eleva¬ 
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tors32 or machinery,®* operating motor vehicles,*4 
or in the performance of electrical work.*® 

Railroad operations It is ordinarily a question of 
fact for the jury v’hether a fellow servant has been 
negligent in connection with railroad operations,®® 
as in the giving of incorrect train orders,®7 or in 
starting,®® stopping,®® or failing to stop,®® back¬ 
ing,®! coupling,®* switching,®® traveling at an ex¬ 
cessive rate of speed,®4 or in the operation of a 


71. Or —^Fitzgerald v Oregon- 
Washington R & Nar Co. 16 P 2d 
27. 141 Or 1 

39 GJ p 1177 note 80 

72. Minn—Carlson v James Forres- 
U1 Co, 112 NW. 626, 101 Minn 
446 

Vt —^Barclay v Wetmore & Morse 
Granite Co, 102 A 493. 92 Vt 196 

73. NT —Borckmann v Terry 
Constr Co, 110 N B 172, 216 N T 
139 

39 CJ p 1177 note 82 

74. Ark —^Black Springs Lumber Co 
V Palmer, 96 SW2d 469, 192 Ark 
1082 

Tex—^Kirby Lumber Co v Bratcher, 
GivApp, 191 SW 700 

75 Ark—American Bauxite Go v 
Tudor, 230 SW 658, 148 Ark 600 

39 C J p 1177 note 84. 

78. N.H—Tierney v. New England 
Granite Works, 106 A 481, 79 N H 
166 

77. Pa.—Simmons v Lehigh Valley 
Coal Co. 87 A. 668, 240 Pa 864 

39 CJ p 1177 note 86 

78. ITS—^Pennsylvania R Co v 
Roth, CCAOhIo, 168 F 2d 161— 
Duncan v. Montgomery Ward & 
Co, CCA Ark, 108 F2d 848, cer¬ 
tiorari denied Montgomery Ward 
& Co V. Duncan, 60 SCt 809, 809 
US 660, 84 LEd 1001, motion de¬ 
nied 60 S CL 1078, 810 U S 612, 84 
L Ed 1389, modified on other 
grounds 61 SCt 189, 811 US 248, 
86 LEd 147. 

Ark—Southern Compress Go v. Els¬ 
ton, 161 S W 2d 202, 204 Ark 180— 
Southern Lumber Co v. Downey, 
64 SW2d 652, 188 Ark. 1167— 
Power Mfg Go v. Saunders, 276 S 
W 699, 169 Ark 748, reversed on 
other grounds 47 B Ct 678, 274 U 
S 490, 71 LEd. 1166 

Minn —Strltzke v. Chicago Great 
Western Ry. Go, 251 N.W. 582. 190 
Minn 828. 

Mont—^Eakos v Bryam, 292 P 909, 
88 Mont 809 

Or—Christie v. Great Northern Ry 
Co, 20 P2d 277, 142 Or 821 

29 C J p 1177 note 87. 

79. Azk—Standard Oil Co of Lou¬ 
isiana V Chandler, 165 S.W 2d 695, 

, 204 Ark 896—^Phillips Petroleum 
Co V. Jenkins. 82 SW2d 264, 190 
Ark. 964, afiUmed 66 S Ct 611, 297 

67CJ.a-14 


U S 629, 80 L Ed 943, rehearing 
denied 56 SCt 745, 298 US 691. 80 
LEd 1400—^Border Queen Kitchen 
Cabinet Co v Gray, 76 S W 2a 305 
1S9 AtIc 1137 

K^ —^Louisville & N R Co V Clark. 
277 SW 272, 211 Ky 316 

Mo —^IVheeler v Missouri Pac R 
Co, 18 SW2d 494, 822 Mo 371. 
ceitioiari domed Missouri Pac R 
Co V Wheeler. 60 SCt 27. 280 U 
S 568, 74 LEd 621 

Tex—Miosoun-Kansas-Texas R Co 
of Texas v Heznpkins Civ App. 
SO SW2d 661, certiorari denied 51 
set 660, 283 US 861, 76 LEd 
1469 

39 G J p 1177 note 88 

80. Ark —Missouri Pac R Co v 
Brown, 115 SWSd 1083. 195 Ark 
1060. 

89 C J p 1177 note 89 

81. Or—Moen v Aitken. 271 P 730, 
127 Or 246 

89 CJ. p 1177 note 40 

88. Mo—^Bennett v Hood, App, 386 
SW 1028 

89 C J p 1177 note 41 

83. Mo—^Beuc v. Meeker Bros Iron 
Co. App, 7 SWSd 438 

SC—^Price V. American Agr Chem¬ 
ical Co, 182 SE 637, 178 SC 317 
—^Price V. American Agr Chemical 
Co. 176 SE 363. 178 SC 618 

39 C J p 1177 note 42. 

84. US—Garrett Const Co. v, Ald¬ 
ridge, CCAArk, 73 F 2d 814. 

Ark—American Co of Arkansas v 
Baker, 60 S W 2d 572, 187 Ark 493 
—Gilliland Oil Co v Wilburn, 8 

5 W 2d 41, 176 Ark 1204 

Mo —Boston V. Elroger Grocery & 
Baking Co. 7 S W Sd 1006, 830 Mo 
408 

86. Ark —Southwest Power Co v 
Price, 22 SWSd 378. 180 Ark. 667, 
certiorari denied 60 S Ct 868, 281 
U S 753, 74 L Ed 1168, and appeal 
dismissed 60 SCt 407, 281 U.B. 
708. 74 LEd. 1128 

Ey.—^Reed v Nelson Greek Coal Co. 

6 SW.2d 262, 224 Ey 822 

Mo.—^Frese v Wells, 40 SW2d 662 

86. US.—Jenkins v Eum, Mo. 61 
set 984, 818 US 256, 86 L Ed 
1116 

Ark—^Kansas City Southern Ry Co 
V. Brook, 98 SWSd 949. 198 Ark 
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av^denoe held InanEfflclost to go to 
jury 

US—Toledo, St L & W. R Co V 
Allen, Mo. IS SCt 216. 276 US 
166. 72 L Ed 613. conformed to 
Allen V Toledo, St IjOuib & West¬ 
ern Ry Co , Sup, 12 S W 2d 1116 

87. Maas—Doe v Boston & W SL 
R Co. 80 NE 814. 196 Mass 168 

E8. Mich—^Habitz v Wabash R Co. 
186 NW 827, 170 Mich 71 

Tex.—Galveston H & S A R Co v 
Mitchell. 107 SW 874, 48 TexCiv 
App 881 

89. Minn—La Mere v Minneapolis 
Railway Transfer Co, 145 NW 
1068, 125 Minn 169, Ann Cas 1916C 
667 

90. US —Jenkins v Eum, Mo, 61 
set 934, 318 US 266. 86 LEd 
1116—^Bowser v Baltimore & O R. 
Co, CCA Pa., 152 F 2d 486—Atchi¬ 
son, T ft S F Ry Co V Ballard. 
CCATex, 108 F2d 768, rehearing 
denied 109 F 8d 1012, certiorari de¬ 
nied Ballard v Atchison, T ft S. 
F R Co, 60 set 1096, 310 US 
646. 84 LEd 1413 

Mass—^Hanley v Boston ft M R. R., 
190 NE 501, 286 Mass 890, cer¬ 
tiorari denied Boston & M R R v. 
Hanley. 65 SCt 112, 293 US 697, 
79 LEd 690—Murphy v Boston ft 
M R R, 190 NE 601, 286 Mass 
890, certiorari denied Boston ft M 
R R V Murphy, 56 SCL 112. 293 
US 597, 79 LEd 690. 

89 C J p 1177 note 47 

81. US—Chicago Great Western R. 
Co V Egan, Iowa, 169 F. 40, 86 C 
CA. 230 

Colo—^Brady v Florence & C C. R 
Co, 98 P 821, 44 Colo 283. 

88. US.—^Mahoning Ore ft Steel Co. 
V. Blomfelt, Minn, 168 F 827, 91 
CCA 390 

Mo—^Delano v Roberts, App., 182 S 
W 771 

93. Ala.—Mobile ft O. R Co. v Wil¬ 
liams, 181 So. 722, 219 Ala 288. 

Ind—New York Cent R. Co. v Ver- 
pleatse, 69 NE.2d 916, 116 Ind. 
App 1, rehearing denied 60 NE.2d 
784, 116 lnd.App. 1. 

Mo —^Johnson v. Chicago ft E I Ry. 
Co, 64 SW2d 674, 884 Mo. 22 

89 C J. p 1177 note 60. 

8A NC—Moore ▼. Atlantic Coast 
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handcar or motorcar *6 

Gross negligence and zvantonness. The question 
whether a servant has been guilty of gross negli¬ 
gence IS, on conflicting evidence, one of fact for 
the jury®® Whether or not one employee was 
guilty of wantonness in injuring another has also 
been held to be a question for the jury.®^ 

(4) Failure in Nondelegable Duty 

It Is ordinarily fbr the jury to determine, on con¬ 
flicting evidence, whether or not the negligence of a fel¬ 
low servant constitutes a failure in the performance of 
a nondelegable duty of the master 

Provided the evidence with regard thereto is con¬ 
flicting,®® It is ordinarily for the jury to determine 
whether or not the negligence of a coemployee or 
fellow-servant constitutes a failure in the perform¬ 
ance of a primary or nondelegable duty of the mas¬ 
ter,®® such as the furnishing of a safe place to 
work,i the furnishing of safe appliances,® inspec¬ 


tion,® the keeping of appliances safe,^ the provid¬ 
ing of a safe method of work,® the adoption of nec¬ 
essary rules and regulations® or signal systems,^ and 
the gpvmg of warning and instruction.® 

(5) Proximate Cause 

In cases involving the defense of negligence of fel¬ 
low servants, proximate cause of the injury is, on con¬ 
flicting evidence, a question for the jury. 

As in cases involving the question of the prox¬ 
imate cause of an employee's injuries generally, as 
considered supra § 533, in cases involving the de¬ 
fense of negligence of fellow servants, the ques¬ 
tion of the proximate cause of the injury is on con¬ 
flicting evidence one of fact for the jury® How¬ 
ever, the question should not be submitted to the 
jury where there is no substantial conflict in the 
evidence.^® Moreover, under the rules authorizing 
the direction of a verdict generally, the court may, 
in cases in which the negligence of fellow servants 


Line R. Ck), 116 SB 409, 185 NC. 
189 

89 C J p 1177 note 48 

9Bb Ey.—McDonald v Louisville & 
N R Co, 24 SW2d 686. 232 Ky 
734 

Mo—^enkma v Wabaah Ry Co, 78 
SW2d 1002, 886 Mo 748—Jones v 
St Louls-San Francisco Ry Co, 68 
&W 2d 94, 888 Mo 802—McPherson 
V. Thompson, App, 164 SW2d 80, 
ceKioran denied Thompson v Mc¬ 
Pherson, 63 S Ct 769, 818 U S 773. 
87 LBd 1143. 

S C —Scott Y International Agr Cor¬ 
poration. 184 S B 188, 180 SCI. 

Wash—^Papoutaikis v Spokane, P. & 
S. R Co, 168 P 1068, 89 Wash 1 

96. Ey—Chesapeake & O R Co v 
Marcum, 124 SW 298, 136 Ey 246 

97. Ala.—Naugher v. Louisville & 
NR Co. 91 So. 264, 206 Ala 616 
—Louisville & N. R Go v Preston, 
40 So 837. 146 Ala. 686 

9a Mich —McBroom v B Siegel 
Co, 141 NW. 661, 175 Mich 186 

89 C J. p 1177 note 64 

Bvldeiioe held Insnmolsnt 

Mo.—Kemmler v City of Richmond 
Heights, 114 SW2d 994. 

89 aj. p 1177 note 64 [hj. 

99. Vt —Barclay v. Wetmore 6k 
Morse Granite Co., 102 A. 498, 92 
VL 196. 

L Ark.—Molme Timber Co. v. Mc¬ 
Clure. 266 S W 801, 166 Ark. 864 

89 C J. p 1177 note 56 

a Mass.—Sprague v General Blec- 
tne Co, 100 NB 628, 218 Mass 
876 

89 CJ p 1177 note 67. 

a Ala.—^Tennessee Coal, Iron 6k R. 
R Co V. Spioer, 89 So. 293, 206 AUl 
141. 


Mass—Spragrue v General Bleotrlo 
Co, 100 NB 628. 213 Mass 875 

4. Wis—Massy v Milwaukee Blec- 
tric R 6k Light Co. 126 NW 544, 
148 Wis 220, 189 Am S R 1096, 40 
LRA,NS. 814 

8. Okl—Pure Transp. Co v. New¬ 
man, 166 P2d 977, 196 Okl 178. 

89 C J p 1177 note 60 

a NY —Sutherland v Troy 6k B R 
Co. 26 NB 609, 126 NT 737 

wyo —Bngen v Rambler Copper, 
Platinum Co, 121 P 867, 20 Wyo 
96, rehearing denied 123 P 413, 20 
Wyo. 96. 

7. Iowa —^Donnelly v Ft Dodge 
Portland Cement Corp. 148 NW 
982, 168 Iowa 898 

Wash —Johansen v Pioneer Mm Co, 
137 P 1019, 77 Wash 421. 

a Minn —^Fraacoeur v Gribben 

Lumber Co, 182 NW. 199, 116 
Minn 200 

89 CJ p 1178 note 68. 

9. US—Great Atlantic & Pacific 
Tea Co v. Robards, CCANC, 161 
F2d 929—^Hossack v Metxger, C. 
CASD, 166 F2d 601—Duncan v 
Montgomery Ward 6k Co, C.CA. 
Ark, 108 F2d 848. reversing 27 F 
Supp. 4, certiorari demed Mont¬ 
gomery Word 6k Co V Duncan, 60 
set. 809, 809 US 660, 84 LBd 
1001, motion demed 60 S Ct. 1078. 
810 Ua 612, 84 LBd. 1889—Atchi¬ 
son, T 6k S. F Ry Co v Ballard, 
CCATez, 108 F2d 768, rehearing 
denied 109 F 2d 1012, certiorari de¬ 
nied Ballard v Atchison, T 6k S 
F. B. Co, 60 set 1096, 810 US 
646, 84 LBd 1418^outhem Pac 
Co V. Ralston, CCA Utah, 67 F.2d 
958 

Ark—^Dierks Lumber 6k Coal Co v. 
Noles, 148 SW2d 660, 201 Ark 
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1083—May v. Sharp, 89 S W 2d 785, 
191 Ark 1142 

Ill—Sunnak v Blgin, J. 6k B Ry. 

Co . 235 D1 App 431 
Mass —^Enight v Overman Wheel 
Co, 64 NB 890. 174 Mass 465 
Mo—Weaver v Mobile 6k O R Co, 
120 S.W2d 1106, 843 Mo 223— 
Jones V St Louis-Son Francisco 
Ry Co., 63 SW2d 94, 338 Mo 802 
—^Boston V Eroger Grocery 6k 
Bakmg Co, 7 S W 2d 1006, 320 Mo 
408—^Wair v. American Car ft 
Foundry Co, App, 800 SW 1048 
—^Barber v. Missouri Boiler Works 
Co, App, 297 S W 124—^Bennett 

V Hood, App., 296 S W 1028— 
Hopkins V. American Car ft Foun¬ 
dry Co, App, 295 SW 841, opin¬ 
ion quashed on other grounds 
State ez rel Hopkins v Daues, 6 
SW2d 898, 819 Mo. 733—Courtols 
V. American Car 6k Foundry Oa, 
App, 288 SW 484 

Mont—OoxpiUi Juris olted In Bmst 

V City of Helena, 66 P2d 1167. 
1169. 104 Mont 249—Carlson v 
Northern Pac. Ry Co, 268 P. 649, 
88 Mont 669, 58 ALR 1804 

SC—Nance v. Swift 6k Co, 186 SB 
889. 180 Sa 470 
89 C J p 1178 note 66. 

10. US—Pennsylvania R. Co. v. 
Chamberlain, NT. 63 S Ct 891, 
288 US 888, 77 LBd 819. 

bifsreiies oontxsdlotsa by direct tss- 
tunony 

PlaintifTs case, based on inference 
of ooUision, from single witness’ tes¬ 
timony, and contradicted by direct 
testimony of other witnesses, was 
held insufficient for jury’s considera¬ 
tion in action against railroeMl for 
hrakeman’s death—^Pennsylvania R 
Co. V. Chamberlain, supra. 
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constitutes a defense, as considered supra § 321, 
direct a verdict for defendant where the evidence 
shows that the injury was caused by such negh- 
gence.ii 

Concurring negligence. Whether the negligence 
of the master or vice-pnncipal concurs with the 
negligence of a fellow servant in occasioning the 
injury is on conflicting evidence a question of fact 
for the jury,i 2 

g 536. -Assumptioii of Risk 

a. General prmaples 

b. Risks arising from defective or dan¬ 

gerous appliances or places 

c. Risks arising from dangerous opera¬ 

tions and methods of ivork 

d Knowledge and appreciation of dan¬ 
ger 


e. Continuance at work with knowledge 
of danger 

f Compliance with negligent order, com¬ 
mand 

g Negligence of fellow servant 
a. General Prindples 

In the absence of a statute to the contrary, the 
question of assumption of risk by an injured servant is 
for the jury to determine unless the evidence thereon 
IS harmonious and consistent and permits of but one 
conclusion. 

Where, on an issue of assumption of risk by a 
servant who has sustained injuries, the facts art. 
controverted, or such that different mferences may 
be drawn therefrom, the question as to assumption 
of risk should be submitted to the jui^ under prop¬ 
er instructions from the court.i3 On the other 
hand, where the evidence is harmonious and con- 


11. Pa—^Larsen v. John T Bailey 
Co, 94 A 1067. 249 Pa. 247 

39 CJ. p 1178 note. 68 

18i Mo —State ex rel Greer y Cox, 
274 SW. 878. 

Okl—Produeen’ & Reflnera' Corpo¬ 
ration y. Castile, 246 P 615, 118 
Okl. 42. 

89 C J p 1178 note 69. 

13, X7S—^Northern Pae. R Co y. 
Beryen, GGA.Wajih, 78 F2d 687— 
New York, C A St L R Co y 
Boulden, CCA-Ind., 68 F3d 917, 
certiorari denied 53 SCt. 785, 289 
US 768, 77 LBd. 1498—Davis y 
Hynde, CCAMiaa, 4 F 2d 656— 
Kolenko y CertaJn-Teed Products 
Corporation, D,CN.7., 20 FSupp 
920. 

Ala—Gulf, M. A N. R Go. y Wil¬ 
liams, 119 So 212, 218 Ala. 481, cer¬ 
tiorari dismissed 60 SCt 86, 280 
ns 626, 74 liEd 698. 

Ark—^Haynes Drilling Corporation y 
Smith. 148 SW2d 27, 200 Ark 
1098—Standard Oil Co of Louisi¬ 
ana y Webb, 108 RW 2d 1086, 194 
Art 669—L. Bruce Co. v Cor¬ 
bett, 69 SW2d 270, 188 Art 962— 
Burden y Hughes, 66 SW2d 502, 
186 Ark 707. 

Cal—^Mappm y Atchison, T A S F 
Ry Co, 247 P. 911, 198 Gal 783. 49 
A.LR. 1880, certiorari denied At¬ 
chison, T A S. F. R Co V Mappin, 
47 set 289. 278 US 729, 71 LEd 
862—^E[ing V Schumacher, 89 P2d 
466. 82 CalApp2d 172, certiorari 
denied Schumacher y, Emg, 60 S 
Ct 128, 808 US 698, 84 LEd 496 
—^Miller y Cookson, 266 P 874, 89 
Gal.App 602 

Fla.—Wilson A Toomer Fertiliser 
Co y Lee, 106 So 462, 90 Fla 632 

Ga—^Western A A. R R y. Loch- 
rldge, 162 S E. 474. 170 Ga 208. cer¬ 
tiorari denied 60 S.Ct 461. 281 U 
S. 762, 74 LEd 1171—Gouthem By 


Co V. Heaton, 6 S E 2d 839, 61 Ga. 
App 886 

Idaho—Claris y Oregon Short Line 
R Co. 88 P 2d 348. 54 Idaho 568 

Ill —Worthey y Cleveland, C, C A 
St L Ry Co, 251 Ill App 685— 
Brundege v Chicago, B A Q R 
Co, 245 Ill App 440 

Ind—^Baltimore AO S. W R Co v 
Carroll. 163 NE 99, 200 Ind 689, 
set aside 171 NE 9SS, 202 Ind 37. 
reversed on other grounds 60 SCt 
182, 280 US 491, 74 LEd 566 

Ey—Wallis v Illinois Gent R Co, 
124 SW2d 481, 276 Ky 486—Nash¬ 
ville, C A St L Ry Co v Clea’v- 
er, 118 SW3d 748, 874 Ky 410 

Me—Bubar v. Bernardo, 27 A.2d 593, 
139 Me 82 

Maes —Hietala y. Boston A A R R, 
3 NE2d 877, 296 Mass 186, cer¬ 
tiorari denied Boston A Albany R 
Co. y Hietala, 67 S Ct 116, 299 U 
S 589. 81 LEd 434—^Manning v 
Prouty, 167 NE. 864, 260 Mass 
899 

Mich—^Kruk y Minneapolis, St P A 
S. S M Ry Co, 241 NW 162, 257 
Mich 162—Safianski v Detroit, G 
H A M Ry Co, 206 NW 485, 
888 Mich 818, modified on other 
grounds 209 NW 688, 283 Mich 
516 

Minn —Chrlstmann y Great North¬ 
ern Ry Co, 231 NW 710, 181 
Minn 97 

Mo —Gruenewald y Eaysing lion 
Works, App, 6 SW2d 709 

Mont—Cotton y. Oeterberg, 392 P 
908, 88 Mont 883—^Boyd v Great 
Northern Ry. Co, 274 P 203, 84 
Mont 84. 

NH.—^Morln y. Champlin. 43 A.3d 
772, 93 NH 422 

NM—^Maestas v Alameda Cattle 
Co, 14 P2d 733, 86 NM 823 

NC—^Batton y Atlantic Coast L'ne 
R Co. 193 SE 674, 212 NC 260. 
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certiorari denied Atlantic Coast 
Line R Co y Batton, 68 S Ct. 760, 
808 US 661, 82 LEd 1112—Maul- 
den y High Point Bending A Chair 
Co, 144 SE 557, 196 NC 122 

Okl—^Pure Transp Co y Newman, 
156 P2d 977, 196 Okl 178 

Or—^Bevin y. Oregon-Washington B, 
A Nay Co, 208 P 204, 136 Or 18, 
oertioran denied Oregon-Washlng- 
ton R. A Nav Co y Bevin, 52 S. 
Ct 21, 284 US. 689, 76 LBd 648 

Pa—^Moseley y. Reading Co, 145 A, 
298, 296 Pa. 342—Verna v Lopres- 
ti, 42 A 2d 170, 157 Pa.Super 163 

SC—^Meyer v. Gulf Refining Co , 184 
S E 796, 179 S C. 324—Scott y In¬ 
ternational Agr Corporation, 184 
SE 138, 180 SC 1—Carter y A a 
Tuxbury Lumber Co , 174 S E 764, 
178 S C 68—^MoEinney y Wood- 
side Cotton Mills, 166 SE 499, 167 
S C. 438—^Rogers y Pacific Mills, 
165 SE 188, 166 SC. 519—Bagwell 
V Liberty Land A Securities Co, 
161 S E 417, 163 S C. 188—Dawson 
y Gluck Mills, 167 SE 148, 159 
S C 882—Green y Atlanta A G A 
L Ry Co, 148 SE 688. 151 SC 
1. reversed on other grounds 49 
set 860. 279 U.S. 821. 73 LEd 
976—^Maddox v Steel Heddle Mfg 
Co. 147 SE 827, 149 SC. 284— 
Taylor y Winnsboro Mills, 148 S 
E 474, 146 S C 28—^Dayis v Spar¬ 
tan Mills. 187 8 E 198. 189 S G 10 
—Gowns y Watts Mill, 133 8 E 
560, 136 SC 163 

Teon—Sternberg y, Lanier, 8 Tenn, 
App 888 

Tex —Miasoun-EAnsas-Texas R Co 
of Texas y. Bamaby, Giy.App. 167 
S W 8d 236, error reused—^Wichita 
Falls A S. R Co y Lmdley, Giv 
App. 143 SW2d 428, error dis¬ 
missed, Judgment correct—Wil<* 
liams y City of Galveston, Ci\, 
App, 297 S W 1101—Oalveston, H 
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sistcnt, and the circumstances permit of but one 
conclusion, the question whether plaintiff assumed 
the risk becomes one of law for the determination 
of the court, and a submission of such question by 
the court for the determination of the jury is er¬ 
roneous Whether an employee assumed a risk 
created by the neglig^ence of his master is a ques¬ 
tion for the jury, unless reasonable minds are not 
likely to differ on the evidence Qf course, the 
question should not be submitted where it is not in 
the case,i® as, in some jurisdictions, where the mas¬ 
ter has been negligently 

Violation of rule. The fact that a servant acted 
in violation of a rule promulgated by the master 
is not of itself sufficient to diarge him with as¬ 
sumption of riskji® but it is otherwise where it is 
clear tliat the servant fully appreciated the danger 
which such violation involved.i® 

Constitutional and statutory provisions. In some 


jurisdictions by express constitutional or statutory 
provisions the question of assumption of risk by the 
servant must be submitted to the jury 20 Statutory 
provisions of this nature are valid.21 In some of 
these jurisdictions it has been held that the provi¬ 
sion is merely a restatement of the law in relation 
to trials by jury as it existed prior to the enactment 
of the provision,22 so that, where the evidence on 
assumption of risk is uncontradicted, the court must 
decide the question as a matter of law.2S In others 
it has been held that, while such provisions are not 
merely declaratory of the common law,2* they do 
not require a submission of the question of assump¬ 
tion of risk where there is no evidence showing any 
neghgence on the part of the emplojrer®® 

Where, for some reason, the provisions are inap¬ 
plicable,®® as, for mstance, where a servant must 
rely on the common-law cause of action by reason 
of his failure to give the statutory notice,*7 the 
general rule applies, and the question of assumption 


& S. A By Co Y Contois, Civ 
App, 279 SW 929, affirmed. Com 
App, 288 SW 164, ceKiorari de¬ 
nied 47 S Ct. 669, 274 U S 747, 71 
LBd 1828 

Vt—Roliie Y Boston & M R B, 100 
A 926. 91 Vt 386 

Va —^Knowles v Southern By Co , 
12 S E 2d 821, 177 Va 88—Norfolk 
ft W By Co Y liompkins, 144 S 
E, 486, 161 Va 173 

Wash—^Peterson v Tacoma-Ashford 
Transit Go, 17 P2d 86, 170 Wash 
694 

89 CLJ p 1179 note 76. 

14. ns —Northern Fac. B. Go v 
Berven, CCA Wash, 78 F2d 687 
—New York, a ft St L B Co v 
Boulden, CCA Ind, 68 F.2d 917, 
certiorari denied 63 S Gt 786, 289 
ITS 768, 77 LEd 1498—Wagner 
Electric Corporation y Snowden, 
GGAMo, 88 F2d 699 

Ala—Southern By Ca y Snuth, 187 
So 898, 223 Ala 688 

Ark—Haynes Drilling Corporation v 
Smith, 148 SW2d 27, 200 Ark 
1098 

Ill—Stahl Y. Dow, 74 N.E 2d 907, 882 
IlLApp 288—Lully v Grand Trunk 
Western R Co. 87 NE2d 888, 812 
111 App 78, reversed on other 
grounds 68 SCt 847, 817 US 481, 
87 D Ed 411—Huff V Illinois Gent 
B Co, 279 111 App 828, affirmed 
199 N E 116, 862 Ill 95 

By—Nashville, C ft St L. By Co 
V Cleaver, 118 S.W 2d 748, 274 By 
410 

Mo—^Braden v Fnederichsen Floor 
ft Wall Tile Co, 15 SW 2d 928. 228 
Mo App. 700. 

Mont—Cotton v Osterberg, 292 P 
908, 88 Hont 883—^Boyd v Great 
Northern By. Co, 274 P. 298, 84 
Mont 84. 


NC_^Batton v Atlantic Coast Line 

R Co. 198 SB 874, 212 NC 266. 
certioran denied Atlantic Coast 
Line R Co Y Batton, 58 SCt 760, 
303 US 661, 82 LBd 1112—Gib¬ 
son Y Steele's Mills, 180 SE 617, 
190 NC 760 

Pa—^Moseley v Reading Co, 146 A. 
298, 296 Pa 842—Verna v Lopres- 
ti, *42 A 2d 170, 167 Pa Super 163 
S C—^Hioe Y Dobson Lumber Co , 186 
SE 743, 180 SC 269—^Meyer v 
Gulf Refining Co, 184 S E 796, 179 
SC 824. 

Tex —^Missoun-Kansas-Texas R Co 
of Texas v Bamaby. Civ App, 167 
SW2d 286, error refused 
39 C J p 1182 note 76 
1& Ark—^Long Bell Lumber Co v 
Tarver, 118 S W 2d 282, 196 Ark 
276 

Cal_Foxe v. Southern Pac Co, 9 

P2d 614, 121 Cal App 688 
Iowa—^Lang v Hednck, 296 NW 
107, 229 Iowa 766 

Mass—Bavigan v Lonero, 46 NE 
2d 823, 812 Maas 603 

Mo_^Berry v St Louis-San EYancis- 

co By Co, 26 SW2d 988, 824 Mo 
775, certioran denied St Louis- 
San Francisco By Co v Berry, 60 
set 464, 281 US 765, 74 LEd 
1173 

S C_Tuttle Y Hanckel, 183 S E 484, 

179 SC 60 

Vt—^BlaiadeU v Blake, 11 A 2d 216, 
111 Vt 123 

■vldeBoe held lasnffloieaLt to gio to 

Jury 

As regards assumed risk, switch¬ 
man's nsk in boarding moving car 
was held as matter of law not cre¬ 
ated by defendant's negligence, so 
that question was not for jury— 
Roach Y Los Angeles ft S. L B Co, 
280 P. 1068, 74 Utah 646, certioran 
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denied 60 SCt 162, 280 US 618, 74 
L Ed 666 

IS. US—Carpenter v Baltimore ft 
O. B Co, CCAOhJO, 109 F2d 376 
39 C J p 1182 note 77 
17. Mias —J J Newm&n Lumber 
Co Y Cameron, 174 So 671, 179 
Miss 217 

89 C J p 1182 note 77 [b] 

IB NH—Wilson y George H Tay¬ 
lor ft Co, 136 A 260. 82 NH 488. 
39 CJ p 1198 note 27 
19. By —Webb v Blkhom Mm 
Corp, 248 SW 844, 198 By 270 
SO. US — Laaig v. U S. Reduction 
Co, CCAInd, 110 P2d 441. 

39 CJ p 1182 note 78 
21. NY—Clark v New York Cent 
ft H R R Co, 84 NE 397, I9l N 
Y 416 

88. US —^Lang v U S Reduction 
Co, CCAInd. 110 F2d 441 

S3. U S —^Lang v U S Reduction 
Co, supra. 

S4h Okl—^Dickinson v. Cole, 177 P- 
670. 74 Okl 79 

S5b Ani— Bowsts y. j. D Halstead 
Lumber Co, 236 P 124, 28 Anz 
122 

Okl—St Louis ASP Ry. Co v 
Hartless. 241 P 482, 116 Okl 88 
89 CJ p 1183 note 81 

SB NY—Jackson v Greene, 93 N 
E 1107, 201 NY. 76—^Matrusoiello 
Y. Milliken, 126 N.T S 739, 141 
AppDiY. 769, affirmed 101 NE 
1110, 207 NY 699. 

87. NY—Jackson v. Greene, 98 N 
E 1107, 201 NY. 76—Buahtu v 
Catskill Cement Co, 118 N.Y.S 
294, 128 AppDiv 780, affirmed 92 
NE. 1079, 198 N.Y. 648. 
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of nsk becomes one for the court where the evi¬ 
dence IS uncontroverted, or is such that reasonable 
men might not draw different conclusions there¬ 
from 2S 

Federal Employers^ Liability Act Under an 
amendment to the Federal Employers’ Liability Act, 
as discussed supra § 359, it has been held that no 
case is to be withdrawn from a jury on any theory 
of assumption of risk In cases arising prior to 
this amendment the courts held that the question of 
assumption of risk was for the jury unless the evi¬ 


dence was uncontroverted or could lead to but one 
inference 

b. Bisks Arising from Defective or Dangerous 
Appliances or Places 

The asiumption of risk arising from dsfectiva or 
dangerous appliances or places is a question for ths 
jury unless the evidence warrants but one in'erence. 

Whether a servant has assumed the risk arising 
from defective or dangerous appliances and places 
IS usually a question for the jury,®l unless the evi¬ 
dence warrants but a single reasonable inference 


as. NT —Courtney v Niagara Falla 
Hydraulic Power & Mfg Co. 122 
NTS 721, 138 AppDiv 383. af¬ 
firmed 96 NB 1126, 201 NT 584 
Okl—Frisco Lumber Co v Thomas, 
142 P 310, 42 Okl 670 

S9- U S —^Tiller v Atlantic Coast 
Line R Co, Va, 63 SCt 444, 318 
US 54, 87 LEd 610, 143 ALR 
967 

80. US —Owens v Union Pac R 
Co, Wash, 63 SCt 1271, 319 US 
716, 87 LEd 1683, conformed to. 
CCA, 142 F2d 145, certiorari de¬ 
nied 66 set 67, 323 US 710, S9 
LEd 593—Chesapeake & O Ry 
Co V Kuhn, Ohio, 52 SCt 45. 284 
US 44. 76 LEd 167—Northwest¬ 
ern Pac R Co V Fiedler, CCA 
Cal, 62 F 2d 400—New Tork, N H 
& H R Co V Paacucoi, CCA 
Mass, 46 F2d 969, certiorari de¬ 
nied 61 set 650. 283 US 858, 76 
LEd 1464—Chesapeake & O Ry 
Co V Winder, CCAVa, 23 F2d 
794 

Ill—Lilly V. Grand Trunk Western 
R Co. 37 NE 2d 888, 312 IllApp 
73, reversed on other grounds 63 
set 347. 317 US 481, 87 LEd 
411—^Werner v. Illinois Cent. R 
Co. 88 NE8d 121, 309 XllApp 292. 
reversed on other grounds 42 NE 
2d 82, 879 ID 659 

Mo—Sweeney v Terminal R Ass'n 
of St Louis, App, 110 S.W2d 862 
ND—^DeMoss v Great Northern Ry 
Co. 272 NW 606, 67 ND 412 
Okl —Miaaoun-Kansas-Texas R Co 
V Herron. 55 P2d 96. 176 Okl 162 
Or—Makino v Spokane, P & S Ry 
Co, 63 P 2d 1082, 165 Or 817. 

Svidenos held to waxzant snlmilssioii 
of CLUMitlon to Jury 
Ill —^Powers v Michigan Cent R 
Co . 268 Ill App 493 
Ind—^Harris v Chicago & E I Ry 
Co., 158 NB 636, 87 Ind App 11 
NT—Sadowaki v Long Island R 
Co. 56 NE2d 497, 292 NT 448 
Wash —Jorgensen v Oregon-Wash- 
ington R & Nav Co, 29 P.2d 744, 
176 Wash 899, affirmed 88 P 2d 
898, 176 Wash 899, certiorari de¬ 
nied Oregon-Washington R & Nav 


Co v Jorgenson, 55 S Ct 215, 293 
US 620, 79 LEd 718 
39 CJ p 1183 note 86 [a] 

Bvidanos held not to warrant sub- 
nussloa of qnestioa to jury 
US—Chesapeake & O Ry Co v 
Kuhn. Ohio, 52 SCt 45, 284 US 
44, 76 L Ed 15T—Kansas City 

Southern By Co v Williford. CC 
A La, 66 F2d 223, certiorari denied 
Williford V Kansas City Southern 
Ry Co, 54 set 87. 290 US G66. 
78 LEd 676—^Thompson v Ten¬ 
nessee R Co, CCATenn. 38 F2d 
18 

Okl —^Davis V Midland Valle> R Co, 
153 P2d 828. 194 Okl 610—Gulf. 
C & S F Ry Co V Scroggins, 18 
P2d 873, 161 Okl 294 
Va—Seaboard Air Line Ry Co v 
Da Loatch, 141 SB 121, 149 Va 
838 

39 CJ P 1183 note 85 [a] 

31. US—^Dudley v Scandrett, CC 
A Wash. 116 F2d 728—Bmch v 
Pennsylvania R Co. CCAOhio, 
87 F2d 828—Chesapeake & O Ry 
Co V Winder, CCAVa. 23 F2d 
794—Sporgeon v Mahony, CCA 
Cal, 10 F 2d 144 

Ge—C opeland v McElroy, 176 SE 
67. 49 GaApp 490 

Iowa—^Bell v Brown, 239 NW 785, 
214 Iowa 870 

Mo—Gately v St Louis-San Fran¬ 
cisco Ry Co, 66 SW2d 64, 882 
Mo 1—^Dixon v Frazier-Davis 

Const Co. 298 SW 827. 318 Mo 
50 

NJ—^Downing v Oxweld Acetylene 
Co, 169 A 709, 112 NJLaw 26, 
affirmed 174 A 900, 118 NJLaw 
899 

NT—^Adlam v Konvalinka^ 50 N 
E2d 535. 291 NT 40 
Okl—^Luper Transp Co v Campbell, 
183 P 2d 197, 192 Okl 46 
SC—^Link v Seaboard Air Lme Ry 
Co, 166 S E 481, 159 S C 688, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co V Link, 51 S Ct 212, 282 U 
S 900, 76 L Ed 792 
Tex—City of Panhandle v. Byrd, 106 
SW2d 660. ISO Tex 96 
J9 C J p 1188 note 87 

213 


Manlier of li^ury 

(1) Brush fire—^Keys v Pennsyl¬ 
vania R Co, NT., 60 set 886. 808 
US 529, 84 LEd 447 
(3) Palling sacks of meal—^Tem¬ 
ple Cotton Oil Co v Skinner, 2 SW. 
2d 676, 176 Ark 17 

(3) Sliver in eye—Chesapeake & 
O Ry Co V Holbrook, 271 S W. 588, 
208 Ky 488 

(4) Slipping of ferry plank — 
Christansen v Puget Sound Nav. 
Co. 244 P 669, 188 Wash 289 

(6) Other Instances 
US—^Northwestern Pac R Co v. 

Fiedler, CCA Cal, 52 F 2d 400 
Mo—Stegemann v Heil Packing Co., 
App, 2 SW3d 169 
89 C J p 1183 note 87 [b] 

Particnlar appllanoos 

(1) Boat—Tucker v. Holly Hill 
Lumber Co , 20 S E 2d 704, 200 S C 
259 

(2) Shovel—^Bevm v. Oregon- 
Washinerton R. & Nav Co, 298 P 
204, 136 Or 18. certiorari denied 
Oregon-Wflushlngton R & Nav Co v 
Bevin, 62 SCt 21, 284 US 639, 76 
LEd 643 

(3) Other appliances—Smith v 
McEachin. 57 SW2d 1048, 186 Ark. 
1132—39 CJ p 1183 note 87 [c] 

Fartlonlax places 

(1) Lumber pile 

U S —Chapman & Dewey Lumber Co 
V Hanks, CCATenn, 106 F2d 
482 

Mo —Schulte V Carmichael-Cryder 
Co, APP , 282 S W. 181 

(2) Ditch. 

N H —^Maltals v City of Concord, 168 
A 267,|86 NH 211. 

N C —^Darden v Robert G Lassiter 
& Co, 162 SE 32. 198 NC 427 

(3) Roof—Schmidt v Pels, 87 P. 
2d 278, 198 Wash. 80. 

(4) Overhanging tree—eReader R 
R V Ssjiders, 90 SW8d 762, 192 Ark 
28 

(6) Other places—Chambers v. 
Chicago. B & Q R Co, 298 N W 838, 
188 Neb 490—89 GJ. p 1188 note 87 
Ed] 
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from the facts®* More specifically, the rule has 
been applied where the injuries have resulted from 
defective or dangerous machmery,®® hoisting appa¬ 
ratus,®"* electrical apparatus,®® or poles,®® floors or 
stairways,®"^ platforms, runways, or the like,®® lad¬ 
ders,®® scaffolds or staging,4® motor vehicles,or 
tractors 

Mines and other excavations. The rule has been 
applied where the injuries resulted from dangerous 
conditions in an excavation, ^® as where the servant 


is injured by a fall of rock in a mine or quarry,^^ 
or in some other way by reason of dangerous con¬ 
ditions existing therein 

Railroads. Whether a servant assumed the risk 
arising from defective or dangerous appliances or 
places ordinarily is a question for the jury where 
the injury resulted from defective or dangerous con¬ 
ditions with respect to railway cars,^® locomotives 
and tenders,^^ handcars or motorcars,^® the defec¬ 
tive or dangerous condition of a railway track or 


as. us— Davis V. Gray, 8 F2d 843. 
certiorari granted Mellon v Gray, 
CCA.NH, 46 set 349, 270 US 
638, 70 Li Ed 774, reversed on oth¬ 
er grounds 47 S Ct. 586, 274 U S 
715. 71 LEd. 1318 

Ala—Barger v. Oswalt, 194 So 884, 
239 Ala. 289 

Ehn—Monteith v Lltchenburger, 58 
P2d 67, 144 Kan 70 

Me—^Morey v. Maine Cent. R Co, 
133 A 92, 125 Me 272. 

Minn —Clark v Banner Grain Co.. 
261 NW 696, 196 Minn 44. 

SC.—^McKinney v Woodside Cotton 
Mills, 166 SE 499. 167 SC 438. 

83: US—Somogyi v. Cincinnati, M 
O. & T. P Ry Co. CCAKy, 101 
F 2d 480—King Cotton Mills v. 
Wilson, CCANC, 61 F2d 1004 

Ark —Seaman-Dunning Corporation 

V Haralson, 29 SW2d 1086. 182 
Ark 93—Garrison Co v Lawson, 
287 S.W 896. 171 Ark 1122 

Iowa—^Lang v. Hednck, 296 NW. 
107, 229 Iowa 766 

KH—Stanton v Momson Mills, 47 
A 2d 112, 94 NH 92—^Kruger v 
Exeter Mfg Co, 149 A. 872, 84 N 
H. 290 . 

K.C.—Cole V Seaboard Air Line Ry 
Co, 164 SE 682. 199 KC. 889, cer¬ 
tiorari denied Seaboard Air Line 
Ry. Co V. Cole, 61 SCt 182, 282 
US 898, 76 LEd 791. 

Okl —St Louis-San EYancisco Ry 
Co V. Henson. 247 P. 92, 118 Okl 
124 

SC—Gowns V. Watts Mill, 183 SE. 
660, 135 SC. 168 

89 CJ. p 1184 note 88. 

34, ND—Oster v Great Northern 
Ry. Co. 219 N W. 788. 66 N.D. 891. 

89 C J p 1184 note 89. 

36. Ark—Presley v Actus Coal Co., 
289 SW. 474. 172 Ark 498 

89 CJ p 1186 note 90 

861 N.C—^Burgess v North Carolina 
Electrical Power Co, 186 SB 711, 
198 Na 223 

89 C J p 1186 note 91. 

37. U S.—Jersey City Stocksrards 
Co V. Grobner, CCANJ. 6 F2d 
968. 

Ark—Wallace v. Liong, 197 SW.3d 
20, 210 Ark 688—L C Burr & Co 
▼ Greenlee, 102 SW2d 77, 193 
Ark. 70S. 


Ill—Miller V Russell. 28 NE2d 776, 
802 lllApp 166. 

Kan —^Phillips v Commercial Nat 
Bank, 239 P. 984, 119 Kan 339 
Mass —^Novash v Crompton & 

Knowles Loom Works, 23 N E 2d 
89, 304 Mass 244 

SC—Tuttle V Hanckel. 183 SE 484, 
179 SC 60 

38: SC—^Nichols V Congaree Fe]> 
tilizer Co, 149 SE 162. 161 SC 
417. 

Wash —^Pierce ▼. Spokane Interna¬ 
tional Ry Co, 181 P.2d 189, 16 
Wash 2d 431 
89 C J p 1186 note 93 

39. US—^Missouri Pac R Co v 
Spangler, CCA Aik, 140 F2d 917 

N.H—Pike V OfiLgne, 11 A.2d 809, 90 
NH 616 

NT—^Brancoleone v Northern Stev¬ 
edoring Co, 231 NTS 489, 224 
App Div 662 

S C —Boling V Woodside Cotton 
Mills, 171 SE 9. 171 SC 34— 
Rogers v Pacific Mills, 165 SE 
188, 166 SC 519 
89 C J p 1186 note 92 

40. Mo —Weber v Terminal Rail¬ 
road Ass’n of St Louis, App, 20 
SW3d 601 

89 C J p 1186 note 94 

41. NH.—Racette v. Sunlight Bak¬ 
ing Co, 165 A 264, 86 NH 171 

Tex—Gulf, C & B F Ry Co v 
Toung, Civ App, 284 SW 664 
Wash —Thomas v Inland Motor 
Freight, 68 P 2d 603, 190 Wash 
428. 

48. US —^Breece-White Mfg Co v. 

Baker, CCAJUrk., 106 F2d 816 
Iowa—Price v McNeill, 24 NW2d 
464, 287 Iowa 1120—^Bell v Brown, 
289 NW. 786, 214 Iowa 870— 
Oestereich v Leslie, 284 N.W. 229. 
212 Iowa 106 . 

43: Nev—Zelavin v. Tonopah Bel¬ 
mont Dev Co, 149 P 188, 39 Nev 
1 

39 C J p 1186 note 2 
44. Aik—Goodin v Boyd-Sicard 
Coal Co, 122 SW.2d 648, 197 Aik 
176 

Mo —^Hoffman v. Peerless White 
Lime Co. 296 SW. 764, 817 Mo 86 
89 C J p 1186 note 8. 

46. Ark—Jen el Coal & Mining Co 

214 


! V Whitner, 279 S W. 1081, 170 Ark. 
393 

Ky—^Powers v. Gatllff Coal Co, 14 
SW2d 216, 228 Ky 6 

Mo—Walthall v. Childress, App, 4 
SW2d 1100 

89 CJ p 1186 note 4. 

4^ US —^Pitcairn v. Perry, CCA 
Mo, 122 F 2d 881, certiorari denied 
68 set 414, 814 US 697, 86 LEd 
667—Baltimore & O R Co v 
Brandenberger, CCA Ohio, 74 F.2d 
598 

Ill—^Thompson v. Elgin, J & E Ry 
Co, 69 NE 2d 706, 829 Ill App 646 

Minn —^Rosa v Duluth, Miasabe & 
Iron Range Ry Co, 281 NW 76, 
203 Minn 812—Wolf v Chicago, 
M, St P & P R. Co, 280 NW 826, 
180 Minn 810 

Va—Norfolk Southern R, Co. v. 
Lewis, 141 S E 228, 149 Va 818. 

89 C J p 1186 note 96 

47. Ark—Missouri Pac R Co v. 
Boyd, 106 SW2d 165, 194 Ark 121 
— Chicago, R I & P Ry Co. V. 
Matthews, 49 SW.2d 892, 186 Ark. 
724, certiorari denied 68 SCt 88, 
287 US 640, 77 LEd 664—Mis¬ 
souri Pac R Co y Hendrix. 277 
SW. 837, 169 Ark 826, certiorari 
denied 46 8 Ct 861, 870 U S. 661, 70 
LEd. 781. 

Mo—^E^elso y. St Louis San Fran¬ 
cisco Ry. Co , App, 89 S W 2d 466. 

Okl—Chicago, R I & P Ry Co. v. 
King, 26 P2d 304, 166 Okl 169. 

89 G.J. p 1186 note 96 

48. US-<aucago, M, St P. & P. R. 
Co y. Busby, CCAMont, 41 F2d 
617. 

Ga—Southern Ry Co y. Heaton, 4 
SE2d 889, 61 Ga.App. 886. 

Mich—^Thrall y Pere Marquette Ry. 
Co, 229 NW. 488, 249 Mich 440. 

Mibb—W atkins y. Jackson & E R. 
Co, 116 So 897, 149 Miss 764 

Tex—^Louisiana Ry. & Nav. Co. v. 
Foster, Civ App, 6 SW.2d 188, er¬ 
ror dismissed—Chicago, R I & G 
Ry. Co y Bemnard, CiyApp, 275 
SW. 606 

Wis—NeUis y Chicago, M, St P, & 
R Co, 286 NW 668, 206 Wis 897, 
certiorari denied Chicago, M., St 
P & P R Co y. Nellis, 62 SCt 
898, 286 US 643. 76 LEd. 936. 

89 C J. P 1186 note 97. 
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roadbed,^® or dangerous obstructions along,®® or 
over,®i a track, or in or around a railroad yard.®® 

c. Risks Arising from Dangerous Operations 
and Methods of Work 

Whether a servant assumed the risk of Injury re¬ 
sulting from a dangerous operation is a question for 
the jury where reasonable minds may draw different 
conclusions from the evidence. 

Whether the servant who was injured as a result 
of a dangerous operation assumed the nsk of in¬ 


jury therefrom is a question for the jury, where 
reasonable minds ma> draw different conclusions 
from the evidence However, the question is one 
of law for the court where the circumstances per¬ 
mit of but one conclusion This rule has been 
applied in a number of cases where the servant was 
injured in the course of excavating,®® blasting,®® 
or founding operations ,®^ or while engaged in the 
construction or demolition of a building;®® or while 
employed in loading or unloading material,®® in 
moving a heavy object,®® or in the operation of rail- 


49. Ill—Maher v. New York, G. & 
St L. R Co, 280 111 App 222 

Mo—^Tash V St Louia-San Francis¬ 
co Ry Co. 76 SW2d 690, 886 Mo 
1148—Jenkima v Wabaah Ry Co, 
78 SW2d 1002. 836 Mo 748— 
Schlueter v Fast St Louis Con¬ 
necting Ry Co, 296 SW 105, 316 
Mo 1266—Sweeney v Terminal R 
Ass'n of St Louis, App., 110 SW 
2d 862 

N Y —^Fitzpatrick v International 
Ry Co. 169 NB 112, 262 NY. 127, 
68 ALR 801. 

Or —^Adskim v Oregon-Washmerton 
R & Nav. Go. 276 P 1094. 129 Or 
169 

S G —^McClain v Gharleston & W C 
Ry Co . 4 S B 2d 280, 191 S C 883. 

89 CJ p 1186 note 98 

60. US—New York, C & St L R 

Go y. Boulden, CCAInd, 63 F2d 
917, certiorari denied 68 SCt 785, 
289 US 768, 77 L Bd 1498— 

Youngstown & O R R Co v Hal- 
verstodt, CCA Ohio, 12 F 2d 995 

Cal—Haskins v Southern Pac Co» 
39 P 2d 896. 8 Cal App 2d 177. 

Ill—^Werner v Illinois Cent R Co, 
33 NB2d 121, 809 lU App 292. re¬ 
versed on other grounds 42 N.B2d 
82, 379 Ill 669 

Miss,—^Illmois Cent. R Co v 
Humphries, 166 So 421, 170 Miss 
840 

N J—^Reardon v Delaware, L & W 
R Co, 147 A. 644, 106 NJLaw 
172, certiorari denied Delaware, L 
& W R Co V. Reardon, 60 SCt. 
289, 281 US 724, 74 L Bd 1142 

S C —^Powe V Atlantic Coast Line R 
Co, 159 SB 478, 161 SC 123, re¬ 
versed on other grounds Atlantic 
Coast Line R Co v Powe, 61 S Ct 
498, 283 US. 401, 75 LBd 1142 

Tex—^Durham v. Wichita Falla & B 
R Co, Civ App. 92 SW2d 282, re¬ 
versed on other grounds Wichita 
Falls & S R Co V Durham. 120 
SW2d 808. 132 Tex. 143. 120 AL 
R 1497 

89 CJ p 1186 note 99 

61. S.C —Tyner v. Atlantic Coast 
Lme R Co, 146 S B. 668, 149 S C. 
89 

Tex —^Missouii-Banaas-Texas R Co 
of Texas v. Bamaby, Civ App, 167 
SW2d 236, error refused. 

89 C J p 1186 note 1. 


52. Mo—Creighton v Missouri Pac 
R Co. 66 SW 2d 980, 229 Mo App 
825, certiorari denied Missouri Pac 
R Co V Creighton, 56 S Ct 70, 293 
US 658, 79 LBd 659 

ND—Olson V Great Northern Ry 
Co, 219 NW 209, 66 ND 690 

53. US —Keys v Pennsylvania R 
Co, NY. 60 set 886. 808 U.S 
629. 84 LBd 447 

Ark—Hill V Hardy, 157 SW2d 494, 
203 Ark 79 

Cal—Thomas v Southern Pac Co, 2 
P2d 644, 116 Cal App 126, certio¬ 
rari denied Southern Pac Co. v 
Thomas. 52 SCt 265, 284 US 689, 
76 LBd 582 

Ill—Groase v Terminal R Ass'n of 
St Louis. 29 NB2d 1018, 307 IlL 
App 414 

Miss —^F W Woolworth Co v 
Freeman, 11 So 2d 447, 198 Miss 
888 

NH—^Isabelle v Crystal Laundry, 
41 A 2d 241, 93 NH 264 
S G —Covington v Atlantic Coast 
Line R Co, 155 SB 488, 158 S 
G 194, certiorari denied Atlantic 
Coast Line R Co v Covingrton, 61 
set 33. 282 US 868, 75 LBd 769. 
89 C J. p 1186 note 6 | 

PartLonlar operations 

(1) Placing poles for power lines 
—^Arkansas Power & Light Co v 
Dutton. 140 S W 2d 689, 200 Ark 761 

(2) Cutting stumps—Houston Oil 
Co of Texas v Phillips, 89 SW.2d 
702, 188 Ark 1004 

(8) Replacing machme belt 
Ark—Chapman & Dewey Lumber Co 
V Bryan, 85 SW2d 80, 188 Ark 
119 

NC—^Maulden v High Point Bend- 
mg & Chair Co, 144 S.B 657, 196 
NC 122 

S C —^Taylor v Wmnsboro Mills, 143 
SB 474, 146 SC 28. 

(4) Working without goggles — 
Bthridge v Atlantic Coast Lme R 
Co. 188 SB 539, 209 NC 826 
64, Ark —Sheets v Planters Gin 
Co, 82 SW 2d 866, 190 Ark 1067 
Fla—^Duncan v Growers Bquipment 
Go. 1 So 2d 458, 146 Fla. 616 
Ky—^Louisville & N R Co v Davis' 
Adm'x, 61 SW2d 842, 245 Ky. 79 
Miss —^Bverett Hardware Co. v 
i Shaw, 172 So 837, 178 Miss. 476. 

215 


suggestion of error denied 178 So 
411, 178 Miss 476 

Utah—^Roach v. Los Angeles & S L 
R Co, 280 P 1038, 74 Utah 545, 
certiorari denied 60 SCL 163, 280 
US 613, 74 LBd 665 
65. Mmn —^Hanson v Red Wing 
Sewer Pipe Co, 148 SW. 804, 122 
Minn. 415 

39 CJ p 1187 note 6 

56. Ala—^Louisville & N R Co ▼. 
Hall. 186 So 466, 223 Ala 338, cer^ 
tiorari denied 53 SCt. 87, 284 US 
661. 76 LBd 560 

89 CJ p 1187 note 7. 

57. Ark—^Athletic Min & Smelting 
Co V Sharp, 205 S.W 695. 136 Ark 
830 

Ill—^McCulloch V. Illinois Steel Co., 
90 NB 664, 243 111 464. 

5a Iowa.—Collier v McClintic-Mar- 
shall Constr Co. 188 NW. 622. 
157 Iowa 244 
80 CJ p 1187 note 9 
59. US—New York, G & St L R 
Co V Slater, CCA.Ind, 23 F2d 
777, certiorari denied 48 S Ct 601. 
277 U S 605, 72 L Ed 1011. 

Ark—^Bryant Truck Line v Nance, 
116 SW2d 1047, 196 Ark 1177— 
Meyer v Moore, 115 SW2d 1087, 
195 Ark 1114—^Missouri Pac. R 
Go v Brown, 116 S.W 2d 1088, 195 
Ark 1060. 

NM—^Tillian v. Atchison, T & S. F 
Ry Co, 65 P.2d 84, 40 NM 80. 
NY.—McFadden v New York, N H 
& H R. Co. 218 N.YS. 316, 218 
App Div 448. 

Okl —Midland Valley R Co v. 

Watie, 64 P 2d 177, 175 Okl. 402 
89 C J p 1187 note 12. 
ea Ark—James B. Berry's Sons Co 
V Presnall. 35 SW2d 83, 188 Ark 
125—^Mississippi River Fuel Corpo¬ 
ration V Small, 82 SW2d 422, 182 
Ark 1186—^Texas Pipe Line Co v. 
Johnson, 276 S W. 829, 169 Ark. 
335 

NY—Wawrzonek v Central Hudson 
Gas & Blectno Corporation, 12 N.B 
2d 626, 276 NY. 412 
S C —Weatherford v. Fiske-Carter 
Const Co., 189 SB 224, 182 SC. 
294 

Wash—^Roalsen v Oregon Stevedor¬ 
ing Co. 267 P. 433, 147 Wash. 672 
89 C J. p 1187 note 18. 
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61. US—^PitcaiTTi T Liandis, CCA 
Ind, 82 F 2d 678—Chesapefike & O 
Ry Co V Mears. CCAVa, 64 F 
2d 2**1—^BJrie R Co v Irons, CC 
A N* J. 48 F 2d 60, certiorari denied 
51 set 649. 2S3 US 857. 75 LEd 
1463—New York. N H & H R Co 
▼ Paacucci, CCAMass, 46 F2d 
969, certiorari denied 51 S Ct 630. 
283 US 868. 76 LEd 1464 

Ark—^ATissoun Pac R Co. v. Har- 
ville, 46 SW2d 17, 1S5 Ark 47, 
certiorari denied 63 S Ct 13, 287 
US 610. 77 LEd 530—^Missouri 
Pac R Co V Beard, 39 STY 2d 
SSO. 188 Ark 877—Ft Smith, S & 
R I R Co V Moore, 289 STY 6, 
172 Ark 363, reversed on other 
^unds 48 S Ct 800. 276 U S 693. 
72 LEd 723 

Cal —^Woodward v Southern Pac 
Co.. 94 P2d 1028, 35 Cal App 2d 
180, certiorari denied Southern 
Pac Co V Woodward. 60 SCt 614, 
309 US 670, 84 LEd 1016—Mc- 
Comb V Atchison. T & S F Ry 
Co. 294 P 81, 110 Cal App 803. 
certiorari denied Atchison, T & S 
F. Ry Co V. McComb. 61 SCt 486, 
283 US 838. 76 LEd 1449—Dick 
V Atchison. T & S F Ry. Co, 287 
P 588, 106 Cal App 368 

HI—^Mitchell V Louisville & N R. 
Co. 36 NE2d 81. 310 Ill App 668. 
reversed on other grounds 42 NE 
2d 86. 379 IlL 622—Faulkner v. 
New York Cent R Co, 232 111 App. 
846 

Ind —New York, C & St L R Co v 
Connaughton, 6 N E 2d 904, 211 Ind 
419. 

Kan —Whetstme v Atchison. T & S 
F Hy Co, 7 P2d 501, 184 Kan 
600—Tsohreppel v Missouri-Kan- 
sas-Texaa R. Co., 6 P2d 846, 134 
Kan 251, certiorari denied Mis- 
souxi-Kajisas-Texas R Go v 
Tschreppel, 62 8 Ct 601, 286 U S 
649, 76 LEd. 1285—-Wiggins v 
Missoun-Kansas-Texas R Co, 276 
P. 63, 128 Kan 83 

Ky—^Patrick's Adm^ v Louisville & 
N R Co. 182 SW2d 768, 280 Ky 
181—Chesapeake ft O Ry. Co v 
Howard’s Adm’x, 61 SW2d 461, 
244 Kv 838, certiorari denied Ches¬ 
apeake ft O. Ry Co V Howard, 63 
set 816. 287 US 670. 77 LEd 578 
—Chesapeake ft O Ry Co v Dix¬ 
on. 280 SW. 98, 212 Ky 788— 
Glacken v. Cincinnati, N O & T 
P. Ry Co. 272 SW 23. 209 Ky. 28 

Minn—Weatover v Chicago, M, St 
P ft P Ry Co, 266 NW 741, 197 
Minn 194, opinion supplemented on 
other grounds 267 N.W 427, 197 
Minn 194—Moquin v. Minneapolis, 
Bt P ft S S M Ry Co, 281 NW 
829, 181 Minn 56, reversed on oth¬ 
er grounds 51 SCt 601, 283 US 
520, 76 LBd 1248, followed in 
231 NW. 920, 181 Minn 626 

Mo.—Mooney y. Terminal R, Ass'n 


of St Louis. 176 SW2d 605, 352 
Mo 245—Smith v Thompson, 161 
STY 2d 233, 349 Mo 396—Evans v 
Atchison. T ft S F Rv Co 131 
ST\'2d 604. 345 Mo 147—McNatt 
V. T\’'abash Rv Co, 108 STY 2d 33. 
341 Mo 516—Hough v Chicago. R 
I ft P Ry Co, 100 STY id 499, 339 
Mo 1169—Good V Missouri-Kan- 
saa-Texas R Co, 97 S W 2d 612, 
339 Mo 330. certiorari denied Mis- 
soun-Kansas-Texas R Co v Good, 
67 set 231. 299 US 605, 81 LEd 
446—^Lepchenaki v Mobile ft O R 
Go. 69 SW2d 610, 882 Mo 104— 
Brock V Mobile & O R Co, 61 S 
W2d 100, 330 Mo 918, certiorari 
denied Mobile & O R Co v Brock, 
63 set 87. 287 US 638. 77 LEd 
532—^Moran v Atchison, T ft S 
F. Ry Co. 48 SW2d 881, 330 Mo 
278. certiorari denied Atchison, T 
ft S F. R Co V Moran, 63 SCt 
21, 387 US 621, 77 LEd 639— 
Kamer v Missoun-Kansas-Texaa 
R Co. 82 SW2d 1075. 326 Mo 
792, certioian denied Miasouri- 
Kanaaa-Texaa R Co v Kamer, 51 
set 216. 282 US 903, 76 L Ed 
796—Jenkins v Wabash Ry Co, 
107 SW2d 204, 233 Mo App 438, 
certiorari denied Wabash R Co v 
Jenkins. 58 SCt 189, 802 US 737, 
82 LEd 570 

N.Y—Salisbury v New York Cent 
R Co. 222 NYS 88, 220 App 
Div. 491 

N C —^Kelly v Raleigh Granite Co , 
156 SE 617, 200 NC 326 

Okl —Kansas. O & G Ry Co v 
Dillon, 185 P3d 498, 191 Okl 671 
—St Louis-San Francisco Ry Co 
V Stuart 47 P 2d 177, 173 Okl 221 
—St Louls-San Francisco Ry Co 
▼ Landers. 243 P 959, 116 Okl 142, 
certiorari denied 47 SCt 92, 278 
US 696, 71 LEd 844 

Pa—^Krall v. Pennsylvania R Co, 
186 A. 203, 287 Pa. 882 

S C —Scott V International Agr Cor¬ 
poration, 184 SE. 188, 180 SC 1— 
Primus V Atlantic Coast Line R 
Co. 171 SE 1, 171 SC 199, cer¬ 
tiorari denied Atlantic Coast Line 
R Co V Primus, 64 SCt 66, 290 
US 639, 78 LEd 665—Neal v. 
Southern Ry, Carolina Division, 
160 SB 887. 162 SC 288, certio¬ 
rari denied Southern Ry.-Carolina 
Division V Neal, 63 S Ct 9, 284 
U S. 621, 76 L Ed 630—Driggers v 
Atlantic Coast Line R Co, 148 S 
E 889, 161 SC 164, reversed on 
other grounds Atlantic Coast Line 
R Co V Driggers, 49 S Ct 490, 279 
U S. 787, 78 L Ed. 967, certiorari 
granted 49 SCt 17. 278 US 687, 
78 LEd 621 

Tenn—Kum v Weaver, 161 SW2d 
1006, 36 Tenn App 666. 

Tex—^Missouri Pac R Co v Jones, 
Com App, 24 SW2d 82—^Fort 
Worth ft R G Ry Co v. Pickens, 
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Civ App, 158 SW2d 262, reversed 
on other grounds 162 S W 2d 691, 
189 Tex 181—^International-Great 
Northern R R v Lowzy. Civ 
App, 98 SW2d 883, reversed on 
other grounds International-Great 
Northern R Go v Lowry, 121 S 
W2d 685, 182 Tex 272—^Interna¬ 
tional-Great Northern R Co v 
Hnwthome, Civ App, 90 S W 2d 
896. affirmed 116 SW2d 1056, 181 
Tex 622, certiorari denied 69 SCt 
487, 306 US 639, 88 LEd 1040— 
Southern Pac Co v McKinley, 
Civ App , 80 S W 2d 1009, error dis- 
mieaed, certiorari denied 66 S Ct. 
154, 296 US 631, 80 LEd 448— 
Texas ft N O R Co v Bell, Civ 
App, 28 S W 2d 863, error refused 
—Texas ft P Ry Co v Baldwin, 
Civ App, 26 SW2d 969, affirmed, 
Com App, 44 SW3d 909, certiorari 
denied 68 S Ct 11, 287 US 606, 

77 LEd 627 

Utah —^Morgan v Ogden Union Ry ft 
Depot Go, 294 P. 641. 77 Utah 326. 
Va—^Davis v Ellis’ Adm’r, 181 SB. 
815, 146 Va 866 

WYa—Thomas v Chesapeake ft O 
Rv Co, 162 SE. 169. Ill W.Va 
889, certiorari denied Chesapeake 
ft O Ry Co y Thomas. 62 SCt. 
646, 286 US 664, 76 LEd. 1296— 
Kirk V Virginian Ry. Co, 142 SE. 
434, 106 WVa S36, certiorari dis¬ 
missed 49 set 186, 278 US 682,. 

78 LEd 618. 

89 CJ p 1187 note 10. 

Hyldeaoo hsld InsnflioicBt for Jnzy 
Tenn—Cincinnati N O ft T P Ry. 

■Co V Steelman, 7 Tenn App 667 
Utah—^Roach v Los Angeles & S L 
R Co, 280 P 1058, 74 Utah 54(5. 
certiorari denied 60 8 Ct. 162, 280 
U.S 618, 74 LEd. 666. 

68, US —Bangor ft A. R Ca v.. 

Jones, CCA Mo, 86 F2d 886 
Ga—Southern Ry Co. v Woodward, 
146 SE 561, 89 GaApp 178 
Mass—^Pagano v Worcester ConsoL 
St. Ry Go., 168 N.E 764, 265 Mass. 
89 

Mich—^Kruk v. Minneapolis, St P ft 
S S M Ry. Co, 241 NW 162, 267 
Mich. 162 

Minn —^Larson v Great Northern Ry 
Co, 208 N.W. 67. 162 Minn 419 
Miss—^Pearl River Valley R. Co v. 

Moody, 171 So 769, 178 Miss 1 
Mo —^Perry v Missouri-Kansas-Tex- 
as R Co, 104 SW.2d 382, 840 Mo 
1052—^Doyle v St Louis Mer¬ 
chants' Bridge Terminal Ry. Co, 
31 SWed 1010, 826 Mo 425, cer¬ 
tiorari denied St Louis Merchants' 
Bridge Terminal R R y. Doyle, 61 
set 846, 288 US. 820, 76 LEd 
1435—O'Donnell v Baltimore ft O 
R Co. 26 SW.2d 929, 824 Mo 1097 
NH—^Ingalls v Maine Cent R R, 
143 A 696, 88 NH. 897 
NC—^Loflm T. High Point, T. ft D 
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d. Knowledge and AvP'reciation of Danger 

Whether the servant knew and appreciated, or ought 
to have known, the danger so as to be chargeable with 
assumption of the risk is a question for the jury unless 
the evidence warrants but a single inftrenee. 

Whether the servant knew and appreciated the 
danger, or, in the exercise of ordinary care, ought 
to have known of it so as to be chargeable with the 


assumption of the risk thereof, is a question for the 
jury,®3 unless the evidence warrants but a single 
reasonable inference as to such fact,®^ as where the 
uncontroverted evidence shows the danger apparent 
to an ordinanly prudent person and the rendition of 
services thereafter without complaint®® On con¬ 
flicting evidence it is for the jury to determine 
whether the danger was obvious or latent,®® and 


R Co. 194 SE 104. 212 NO 695 
—^Pyatt V Southern Ry Co, 154 
SE &47. 199 NC 397 

Tenn —^Nashville. G & St L Ry 

V Hines, 94 SW^d 897, 20 Tenn 
App 1 

Tex—^Wichita Eeills & S R Co v. 
Liindley. Civ App, 148 SW2d 428. 
error dismissed. Judgment correct 
—Texas & Pac Ry Go v Kelly. 
Civ App, 86 SW2d 749, reversed 
on other grounds. Com App, 51 S 
W 2d 299, certiorari demed Kelly 

V Texas & P R Co, 63 S Ct 90, 
387 US 644, 71 LEd 667 

Wash—^Imbler v Spokane. P & S 
Ry Co, 2 P2d 895. L64 Wash 299. 

89 C J p 1187 note 11 

US —Owens v Union Pac R 
Co, Wash, 68 S Ct 1271, 819 U 
S 715, 87 It Ed 1683, conformed to, 
OCA, 142 F2d 146, certiorari de- 
nMd 66 set 67, 828 US. 740, 89 
LEd 698—Baltimore & O R Co 

V Brandenberger, CCA Ohio, 74 
F 2d 698—Natural Gas & Fuel Cor^ 

« poratlon v Sallee, C C AArk, 80 F. 
2d 908 

Ark —^Federal Compress & Ware¬ 
house Co V. Harmon, 118 S W 2d 
239, 198 Ark 417—Missouri Pac R 
Co V Hunnicutt, 104 SW2d 1070, 
198 Ark 1128—Western Goal & 
Mining Co v Dane, 872 SW. 667, 
168 Ark 961 

Fla—Gordon v Gandy Bridge Go., 7 
So 2d 850, 150 Fla. 28 

Oa —^Mlddlebrooks v Atlanta Me¬ 
tallic Casket Co, 11 8 E 3d 683. 63 
GaApp 620—^Atlantic Coast Line 
R Co V Frierson, 4 S E 2d 181, 
60 QaApp 466—Simowits v Reg¬ 
ister, 8 SE2d 281, 60 GaApp 180 
—Gray v Oamson, 176 SE 412, 
49 GaApp 472. 

Ill—Carpenter v. Grand Trunk W 
R. Co . 268 111 App 462 

Ind—^Baltimore & O S W R Co v 
Carroll, 168 NE 99, 200 Ind 689, 
set aside on other grounds 171 N 
E 933, 202 Ind 87, reversed on 
other grounds 60 SCt 182, 280 U S 
491, 74 L Ed 666 

Me —^Hatch v Portland Terminal 
Co, 181 A 6, 125 Me 96 

Mass —Godon v McClure, 76 N E 2d 
656—^Reidy v. Crompton & Knowles 
Loom Works, 60 NE2d 689, 818 
Mass 185—^Ryan v Gray. 66 NE 
2d 700, 316 Mass 259. 

Mo —Clift V. St Louls-San Fran¬ 
cisco Ry Co, 9 SW2d 972, 320 
Mo. 791—Kidd V. Chicago, Rift 


P Ry Co. 274 SW 1079, 310 Mo 
1, certiorari denied Chicago, R I 
ft P Ry Co V Kidd. 46 SCt 119, 
269 US 683. 70 LEd 424 
NH—^Lamarche v Lamarche, 182 A 
549, 87 NH 464—^Musgrrave v 

Great Falls Mfg Co. 169 A 583. 
86 NH 375 

Ohio—^New York, C ft St. L R Co 

V Biermacher, 161 NE 665, 114 
Ohio St 654 

Okl—Bntt V Doty, 161 P2d 521, 195 
Okl 620—^Kansas, O ft G Ry Co 

V Dillon, 185 P2d 498, 191 Okl 
671—Knox V Schomaker, 129 P2d 
841, 191 Okl 337 

Or —Johnson v Oregon-Washington 
R ft Nav Co. 268 P 9<65, 126 Or 
85 

Pa—Verna v Lopresti, 42 A2d 170, 
157 Pa Super 163 

SC—Stogner v Great Atlantic & 
Pacific Tea Co, 193 SE 406, 184 
SC 406 

Tex—Chicago, R I ft G Ry Co 

V Frederick, Civ App, 74 S W 2d 
276, error refused, certiorari de¬ 
nied 66 set 916, 296 US 758. 79 
L Ed 1701—^Missouri Pac R Co v 
Steen. GivApp. 288 SW 532, cer¬ 
tiorari denied 47 S Ct 765, 274 U. 
S 753, 71 L Ed 1J38 

Wash —McPherson v Twin Harbor 
Stevedoring & Tug Co, 246 P 747, 
139 Wash 61. 

WVa—^Kirk v Virginian Ry Co, 
142 SE 434, 105 WVa 335, certio¬ 
rari dismissed 49 SCt 186, 278 U 
S 682, 73 LEd 518 
Wyo—Chicago ft N W Ry Co v 
Ott, 337 P 288, 83 Wyo. 200, re¬ 
hearing denied 238 P 287, 33 Wyo 
200, certiorari denied 45 SCt 201, 
269 US 585. 70 L Ed 426 
89 C J p 11'88 note 14 
Both knowledge and appreolatloa es- 
sential 

Proof that the employee knew of 
the condition le not sufficient alone 
to charge him, as a matter of law, 
with assummg the risk of injury, 
and it must appear further that the 
danger was or should have been ap¬ 
preciated—^Lander v Shannon, 368 
P 145, 148 Wash 98—89 CJ p 1188 
note 14 [a] 

US —^Delaware, L ft W R Co 

V Koske, N J, 49 set 202, 279 
U.S 7, 78 D Ed. 678—^Keys v Penn¬ 
sylvania R Co., CCANY, 104 F. 
2d 663, reversed on other grounds 
60 set 386, 808 US, 529. 84 L 
Ed 447—Baltimore ft O. R. Co. V 
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Brandenberger, O.CAOhio, 74 F2d 
593—Kansas City Scu^hexu Ry Co 

V Williford, CCA La, 65 F2d 223. 
certiorari denied Williford v Kan¬ 
sas City Southern Ry Co. 64 S Ct 
87. 290 U S 666, 78 L Ed 576 

Ark —^Federal Compress ft Ware¬ 
house Co V Harmon, 118 SW2d 
239. 196 Ark 417—Southern Lum¬ 
ber Co V Green, 63 S.W 2d 229, 186 
Aik 209 

Fla—Gordon v Gandy Bridge Co, 
7 So 2d 360, 150 Fla 28 
Ga—^Parckerson v Brooks, 146 SE 
916, 39 GaApp 303 
Iowa—^Lawa v Richards, 231 NW 
821, 210 Iowa 608—^Loving v At¬ 
lantic Southern R Co, 158 NW 
910. 184 Iowa 435 

Pa—McCully v Monongahela Ry 
Co. 137 A 623, 289 Pa 393, cer^ 
tiorari denied 48 SCt 87, 276 U 
S 542, 72 LEd 416 
SC—^Veronee v Charleston Consol 
Ry ft Lighting Co, 149 SE 763, 
162 SC 178 

Vt—^Landing v Town of Fairlee. 22 
A 2d 179, 112 Vt 137. 

Va—^Lloyd v Norfolk ft W Ry Co., 
146 SE 372, 161 Va 409 
89 C J p 1188 note 15 
Bvidenoe hdd to slhow assumptloa 
of risk OB matter of law 
DC—^Payne v McDonald & Lang- 
stroth Go , 26 F 2d 627, 68 App D C. 
165 

Ky—^Bell v Louisville ft N R Co. 

287 S W 319, 216 Ey 42. 

39 C J p 1188 note 16 [a] 

Bvldensa held Insufflo^t to waxxsat 
sabmlsslon of issns to Jury 
Iowa—Johnson v Kinney, 7 NW2d 
188. 232 Iowa 1016, 141 ALR 997 
89 C J p 1188 note 16 [b] 

6ft Ark—^Wiaconsm ft Arkansas 
Lumber Co v Otts, 10 S W 2d 364, 
178 Ark 288 

Ind—^Baltimore ft O S, W R Co 

V Carroll, 163 NE 99, 200 Ind 
689, set aside on other grounds 171 
NE 923, 202 Ind 87. reversed on 
other grounds 50 S.Ct. 188, 280 U 
S 491, 74 LEd. 566 

66. US—^Tates v. Atlantic Ice ft 
Coal Co. CCAFla. 76 F2d 86— 
Quanah, A ft P Ry. Co v Gray, 
CCATex., 68 F2d 410, certiorari 
denied 64 S.Ct 54. S90 US 686, 
78 LEd 653—^United Iron Works 

V Woolsey, CCAArk. 39 F2d 885 
—^Davis V Orane^ CLCLAMo., 12 F. 
2d 865. 
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whether the servant had sufficient opportunity to 
discover it.®^ 

Youths inexperience, or mental deficiency It is 
ordinarily for the jury to determine whether the 


servant, in view of his youth,®* meiqierience,®® or 
mental deficiency,*^® may be said to have fully ap¬ 
preciated the hazard of the employment, although 
the mere fact of the servant’s immaturity will not 
prevent the court fiom inferring assumption of nsk. 


Ark—^Horton & Coleman v Houser, 
189 SW2d 63, 200 Ark 291—Nor¬ 
ton & Wheeler Stave Co v Wiight, 
106 SW2d 178, 194 Ark 116—Mis¬ 
souri Pac R Co V Hunnicutt, 104 
SW2d 1070, 193 Ark 1128—Booth 

6 Flynn v Price, 39 SW2d 717, 
188 Aik 976, 76 A.L. H 957—Sea- 
man-Dunnmg Corporation v Har¬ 
alson. 29 SW2d 1086, 182 Ark 93 
—^Ault V McGaughey, 292 SW. 
869, 173 Ark 822—McDonald v 
Heilbron-Palmer Tank Line Co • 
292 S.W 116, IIS Ark 77—W H 
Moore Lumber Co v Ragrland, 279 
S.W. 862, 170 Ark 1194—Western 
Coal & Mining Go. v Burns. 272 
SW 867, 168 Ark 976 

Fla—Gordon v Gandy Bridge Co, 

7 So 2d 350, 150 Fla. 28 

Ind.—^Baltimore & O S W R Co 
V Carroll, 163 N.E 99, 200 Ind 
689, set aside on other grounds 
171 NE 923, 202 Ind 87, reversed 
on other grounds 50 S Ct. 182, 280 
US 491, 74 LEd 566 

Ran —^Fishbum v International 
Harvester Co, 138 P2d 471, 167 
Kan 48 

Mass —Ryan v Gray, 65 N E 2d 700, 
8L6 Mass 269—^Wood v National 
Theatre Co, 42 NE2d 636, 311 
Mass 550—^Keough v E M 
Loew*B. 21 NE2d 971, 303 Mass 
864 

Minn—Reams v Chicago, M , St P 
& P R Co., 281 NW 236, 180 
Minn 534 

Mo—Smith y Thompson, 161 SW 
2d 232, 849 Mo. 396—Pritchard v 
Thompson, 156 SW2d 652, 348 
Mo 882—^Barrett v St Louis 
Southwestern Ry Co, 148 S W 2d 
60—Moran v Atchison, T & S 
F Ry Co. 48 SW 2d 881, 380 Mo 
278, certiorari denied Atchison, T 
& S F R Co V. Moran, 63 SCt. 
21, 287 US 621. 77 LEd 689— 
Westover v. Wabash Ry. Co, 6 S 
W 2d 848. certioiari denied Walmsh 
Ry Co V Westover, 49 SCt 81, 
278 US 632, 78 LEd 660—Schlue- 
ter V East St Louis Connecting 
Ry. Co. 296 SW. 106. 81i6 Mo 1266 
—^Kidd V Chicago, R I & P Ry 
Co. 274 S.W 1079, 310 Mo. 1, cer¬ 
tiorari denied Chicago, R. I & P. 
Ry Co V. Kidd, 46 set 119, 269 
U.S 682, 70 L Ed 424—Sweeney v 
Terminal R Aaa*n of St. Louis. 
App, 110 SW2d 862—Cornelius v 
Terminal R. Ass'n of St. Louis. 
App., 284 S.W. 818. 

NJBL—Stone v. Howe. 82 A.2d 484, 92 
N.H. 426. 

K.Jd—Koske V. Delaware, L & W. R 
Co, 142 A. 43, 104 NXLaw 627, 


affirmed 49 SCt 202. 279 US 7. 78 
LEd 578 

XC—^Mills V Manon Mfg Co, 161 
SE 92, 198 NC 145 
Or—^Adskim v Oregon-W’ashington 
R & Nav Co. 276 P 1094, 129 
Or lb9 

pa—^Moseley v Readmg Go. 145 A 
293, 295 Pa. 842 

Tex —^Missouri-Kansas-Texas R Co 
of Texas v Barnaby, Civ App, 167 
SW2d 285, error refused—Texas 
& N O. R Co V Warden, Civ App, 
49 SW2d 486, reversed on other 
grounds 78 SW2d 164, 125 Tex 
193 

Wash —McGinn v North Coast 
Stevedoring Co, 270 P. 113, 149 
Wash 1—^Lander v Shannon. 268 
P 14i5. 148 Wash 93 
89 C J p 1189 note 16. 

PartiLonlar dangers wlihla rnle 

(1) Risk from falling objects in 
building being repaired was held 
not so obvious as to require instiuct- 
ed verdict on assumption of risk — 
James Baird Co v Boyd, C C.A N C, 
41 F2d 678. 

(2) Whether danger from claw bar 
falling off railroad motorcar was so 
apparent as to charge injured em¬ 
ployee with knowledge was held 
jury question—Clift v St Louis- 
San Francisco Ry. Co, 9 S W2d 972, 
320 Mo. 791 

(3) Question whether danger from 
driving truck with badly bent radius 
rod over rough ro^ was so obvious 
that prudent man would have declin¬ 
ed to use truck, was held for jury 
—^Holeman v Pensacola Shipbuild¬ 
ing Co. 134 SE 647, 192 NC 286 

67 US —^Power Mfg Co v Saun¬ 
ders, 276 S.W. 699, 169 Ark 748, 
reversed on other grounds 47 S 
Ct 678. 274 U S 490, 71 L Ed 1165 
39 C J p 1190 note 17 
Failure to Inspect place of work 
Evidence was held not to show 
assumption of risk as matter of 
law by failure to inspect place of 
work—^Dixon v Frazier-Davis Const 
Co, 298 SW 827, 318 Mo 60 

98m US —Zeldman v Gutterson & 
Gould, CGANH., 139 F 2d 160 
Ark—Wisconsin & Arkansas Lum¬ 
ber Co V. Otts, 10 SW2d 864, 178 
Ark. 283—^FlELir Oaks Stave Go v 
Cross, 9 S W 2d 680. 177 Ark 1146 
Mich—La Pointe v Chevrette. 260 
NW. 272, 264 Mich 482 
Minn—Jenkins v Jenkins, 19 N.W. 

2d 889, 220 Mum 216 
Mont—Shaw v Kendall, 186 P2d 
748, 114 Mont 328. 
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NH—Tremblay v. J Rudnick ft 
Sons. 18 A 2d 163, 91 NH 24— 
Bilodeau v Gale Bros, 140 A 172, 
83 NH 196. 

Or—^Hamilton v Redeman, 97 P2d 
194, 163 Or 324 

Pa—^Royer v Tinkler, Id Pa Super 
467—Sheetram v Trexler Stave & 
Lumber Co, 18 Fa Super 219 
SC—Maddox V Steel Heddle Mfg 
Co, 147 SE 327, 149 SC 284— 
Dawson v Gluck Mills, 167 S E 
143, 169 SC 882 

Tex —^Dougherty v Robb, Civ App. 6 
S W 2d 682. error dismissed 
89 C J p 1190 note 18 

89. US —Zeldman v Gutterson & 
Gould. CCANH, 189 F 2d 160 
—Philyaw v Arundel Corporation, 
CCASC, 51 F8d 188 
Ark—Southern Lumber Co v Green, 
63 SW2d 229. 186 Ark 209— 

Gaster v Hicks, 26 SW2d 760, 
181 Ark 299—^Ward Furniture Mfg 
Co V Pickle. 295 SW. 727, 174 
Ark 468 

Fla—^Tampa Shipbuilding & Engi¬ 
neering Co V Thomas, 179 So 706, 
131 Fla 660 

Mass—Wilson v Darnels, 168 NE 
661, 267 Mass 234 

Mich—^Britton v Wabash Ry Co, 
203 NW 484, 280 Mich 638, cer¬ 
tiorari denied Wabash Ry Co v. 
Britton, 46 set 192, 269 US 675, 
70 LEd 420 

Minn—Jenkins v. Jenkins, 19 NW. 

2d 889, 220 Minn 216 
Mo—^Mcursanick v Luechtefeld, App, 
167 S W2d 637 

Mont—Boyd v Great Northern Ry. 

Co. 274 P. 293. 84 Mont. 84 
NH—Stone v Howe, 32 A 2d 484. 
92 NH 426—Norton v Atlantic 
Gypsum Products Go, 148 A 469, 
88 NH 407 

NT—Healy v. Erie R Co, 180 NB. 
888, 259 NT 40, certiorari de¬ 
nied Ene R Co V Healy, 63 S Ct 
81. 287 U S 628. 77 L Ed 546 
Okl—Chicago, R I & P. Ry Co v. 

Hurst, 283 P 118, 129 Okl 1 
Pa—Verna v Lopresti, 42 A 2d 170, 
167 Pa Super 163. 

Tex—^Beaumont, S L & W. Ry Co 
V Schmidt, Civ App, 46 S W 2d 
784, affirmed 72 SW2d 899, 123 
Tex 680. 

Va—^Roberts v. Southern Ry Co, 
146 S E 265, 161 Va. 616. 

89 C J p 1190 note 19 

70i NH—Dsiedae v. New Market 
Mfg Co.. 129 A. 271. 81 NH 616 
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where such inference must be clear to all reasonable 
persons.^i 

Particular dangers. It is usually for the jury to 
determine whether the servant knew and appreciated 
the danger of particular defective or dangerous ap¬ 
pliances or places, ^3 as machinery,^* floors, 


platforms, and stairways,^^ locomotives, trains, cars, 
and equipment relating thereto,and railroad yards 
and rights of way,"^® or whether the employee knewr 
and appreciated the danger of particular opera¬ 
tions and methods of w’ork'^^ used in tlie operation 
of trams,or of particular methods of work used 


71- Aik—^Fair Osiks Stave Co v 
Cross, 9 S W 2d 580, 177 Ark 1146 
Tex—-Clayton v Chicago, R 1 & G 
Ry Go, GivApp. 129 SW2d 603, 
affirmed 154 SW2d 4*58, 137 Tex 
441 

89 C J p 1191 note 20. 

72. Ark —^Federal Compress & 

Warehouse Go v Harmon, 118 S 
W 2d 289, 196 Ark 417 
Cal—Mappm v Atchison, T & S 
P. Ry Co, 247 P. 911, 198 Cal 
788, 49 ALR 1380, certiorari de¬ 
nied Atchison, T & S P R Co 
T. Mappm, 47 set 239, 278 US 
729. 71 L. Ed 862 

Qa—^Middlebrooks v. Atlanta Metal¬ 
lic Casket Co, 11 SS2d 682, 63 
GaApp 020 

Kan—Tartar v Missouri, K A T 
R Co, 241 F 246, 119 Kan 788, 
certiorari denied Missoun-Kaneas- 
Texas R Co v Tarter, 46 SOt 
856, 270 US 669, 70 LEd 786 
Maas —^Ryan v Gray. 56 N E 2d 700, 
816 Mass 269. 

Minn—^Natalino v St Paul Bridge 
& Terminal Ry Co, 251 NW 9, 
190 Minn 118—Liberty Mut. Ins 
Co V Great Northern Ry Co, 219 
NW 755, 174 Minn 4i66 
Mo—Cunningham v Doe Run Lead 
Co. 286 SW 767, 220 Mo App 88 
NH—Stone v Howe, 82 A 2d 484, 
92 N H 435—^Perreault v Allen 
Oil Co, 179 A 866, 87 NH 806— 
Turner y Globe Automatic Sprink¬ 
ler Co. 128 A 529, 81 NH 443 
NY—^Brown v Priedman, 383 NYS 
269, 246 AppDlv 653 
S C —Green v Atlanta ds C A L Ry 
Co, 148 SE 633, 161 SC 1, re¬ 
versed on other grounds 49 SCt 
350, 279 US 821, 73 LEd. 976 
'Tex—Pure Oil Co v Pope, Civ App., 
76 SW2d 176. reversed without 
opinion—^Texarkana & Pt Smith 
Ry Co V Smith, GivApp, 270 
SW 867 

Va—^Norfolk ft W. Ry Co v Lump¬ 
kins, 144 SE 486, 161 Va. 178 

Farfeloiilar appUsnea or place 

(1) High tension wires—City of 
Timpson v Powers, Tox.Civ App, 119 
S.W2d 146. 

C2) Line poles—Qlidden v Public 
Service Co of New Hampshire, 188 
A 865, 88 NH 4 

(8) Mines—^Mercury Mlmng Co v 
Chambers, 102 SW2d 648, 198 Ark 
T71. 

(4) Motor vehicles 
Ark.—^Producers Gravel ft Sand Co 


V Jones, 126 SW2d 99. 197 Ark 
767 

NH—^Bill V New England Cities Ice 
Co. 10 A 2d 662, 90 NH 463 

Wash —^Peterson v Tacoma-Ashford 
Transit Co. 17 P 2d 85, 170 Wash 
594 

(6) Plow—Pox V Beall, 41 NE 

2d 126, 314 Ill App 144 

73. US—Chicago Mill ft Lumber 
Co V Jett. CCAArk, 32 P2d 976 
—^Wisconsin & Arkansas Lumber 
Co V Ward. CCAArk, 82 F2d 
974. 

Ark—-W H Moore Lumber Co v 
Ragland. 279 SW 362, 170 Ark 
1194 

Mo—Oglesby v St Louis-San Fran¬ 
cisco Ry Co, 1 SW2d 172, 318 
Mo 79, certiorari denied St Lou- 
is-San Francisco R Co v Ogles¬ 
by, 48 set 434, 277 US 587, 72 
LEd 1001. 

NH—^Blais V Flanders Hardware 
Co, 43 A 2d 882, 98 NH 370— 
Connell v State Oil Co, 40 A 2d 
743. 93 NH 244—^Upton v Conway 
Lumber Co, 128 A. 802, 81 NH 
489 

S C —Brazeale v Piedmont Mfg Co, 
193 SE 39, 184 SC 471—Turbe- 
ville V Avery Lumber Co, 152 S E 
489, 165 SC 202 

74i Ark—^Bruner Ivory Handle Go 

V West, 86 SW2d 919, 191 Ark 
479 

NH—Jacques v. Cote, 14 A 2d 649. 
91 NH 107 

Wash—^Kelly v The Vogue, 153 P2d 
277, 21 Wash 3d 785 

78. Ill —Benson v Chicago, R. I 
ft P Ry Co, 267 DlApp. 11, af¬ 
firmed Chicago, R I ft P Ry Co 

V Benson, 186 NE 244, 852 Ill 
196, certiorari denied 64 S.Ct 63, 
290 US 636, 78 LEd 568 

Ind—Chicago, I ft L Ry Co v. 
Younger, 176 NE 290, 93 Ind App 
276. 

Kan —Crouch v Missouri Pac R 
Co, 269 P 799. 124 Kan 305 

Minn—Jackson v. Chicago Great 
Western Ry. Co.. 206 NW 689, 
166 Minn 58 

Mo—^Harlan v Wabash Ry Co, 73 
SW2d 749, 885 Mo 414 

70. US—Blackley v Powell. C.C. 
ANC, 68 F2d 457—^Birmingham 
Belt R Co V Dunlap, CCA Ala, 
68 F2d 951. 

Mo —^Berry v Baltimore ft O R Co, 
48 SW2d 782, reversed on other 
grounds 62 S Ct. 610, 286 U S 272. 
7i6 LEd. 1098—^Doyle v St Louis 
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Mtrehants' Bridge Terminal Ry 
Co. 31 SW2d 1010, 826 Mo 425, 
certiorari denied St Louis Mer¬ 
chants' Bridge Terminal R R v. 
Doyle, 51 set 345, 283 US 820, 
75 LEd 1435 

Okl —^Missouri-Kansaa-Texas R. Co 

V Herron. 66 P 2d 96, 176 Okl. 
162 

Or—Adskim v. Oregfon-Washington 
R ft Nav Co. 276 P. 1094, 129 Or. 
169 

Va —^Roberts v. Southern Ry Ccx, 
144 S E 863, 151 Va 816, rehearing 
denied 145 SE 256, 151 Va 816 
Obstruotloas olcng or over uaok 
U S —^Reading Co v. Geary, C C A- 
Md. 47 F2d 142, 79 ALR 226. 
certiorari denied 61 SCt. 492, 288 
US 844. 75 LEd. 1464—Davis v. 
Crane, CCAMo, 12 F2d 366— 
Central of Georgia Ry, Co v Da¬ 
vis, GCA Ala., 7 F2d 269, ceruo- 
ran denied 46 SCt. 104, 269 US. 
678. 70 LEd 422. 

Ark.—L Bruce Co v Leake, 8 S. 

WSd 988, 176 Ark 705 
Ind.—^New York, C. & St L R Co 

V Peele, 164 NE 705, 88 Ind App 
682, certioran denied 49 SCt 263, 
279 US 842. 73 LEd 988 

Tex—^Durham v Wichita Falls & S. 
R Co. Civ App, 92 SW2d 382, 
reversed on other grounds Wichita 
Fails & S R Co V. Durham, 120 
SW2d 803, 182 Tex 143, 120 A 
LR 1497—^Efouston ft T C R Co 

V Robins, Civ App , 88 S W 2d 461, 
error refused 

77. Tenn—^Nashville Bridge Co v. 
Hudgins, 187 SW.2d 827, 28 Tenn 
App 677 

partionlar opezatioas and mefhods 

(1) Operation of elevator with 
door open—^Bridges v Great FelIIs 
M fg Co, 166 A. 697, »5 N.H 220 

(2) Painting in airtight compart¬ 
ment—^Nashville Bridge Go. v Hud¬ 
gins, 137 SW.2d 827, 28 Tenn App 
677. 

78. US —Southern Ry. Co. v. 

Hobbs, CC.ANC. 86 F2d 298 

Ark—^Missouri Pac R Co v Pip- 
km, T6 SW2d 801, 189 Ark 890. 
certioran denied 55 SCt 687, 294 
U.S 738. 79 LEd. 1268 
Mo—Smith V Thompson, 161 SW 
2d 282, 849 Mo. 896—Finley v St 
Louis-San Francisco Ry. Co, 160 
SW2d 786, 849 Mo 880 
N.C—Candler v Southern Ry. Go, 
149 SE 393, 197 N.C 899 
Tex—Chicago, R I ft G Ry Co. v. 
Fredericli; CivApp^, 74 S.W.2d 275. 
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in the repair of tiacks or trains,"^® or in mo\iiig, 
loadings or unloading heavy objects 

e. Gcntinaance at Work with Knowledge of 
Danger 

Whether continuance at work after knowledge of 
the dange- conatitutee assumption of risk .s a question 
for the jury on conflicting e«^idence. Whether the serv¬ 
ant's reliance on the maetei's assu'^ance of safety or 
promise to repair affects assumption of r'sk is similarly 
a question for the jury on conflicting evidence 

WTiethcr the sen-ant in continuing at the v»ork 
after knowledge of the danger must be said to have 
assumed the risk of injury therefrom is a ques¬ 
tion for the jury, where the evidence is conflict¬ 
ing Whether the employee failed to complain to 
the employer of the defective or dangerous condi¬ 
tion is also generally a question for the jury in de- 
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temiining whether the employee assumed the risk 
by continuing at work ^2 

Reliance on promise to repeur It is for the jury 
to determine whether the servant was relieved of 
assuming the risk of injury from a known or ob¬ 
vious danger by reason of a reliance on the mas¬ 
ter’s promise that the dangerous condition would be 
remedied,unless the facts are such that all rea¬ 
sonable persons must draw the same conclusion 
therefrom 

Rehafice on assurance of safety. Whether the 
sen'ant, knowing of the danger, was justified in 
undertaking the work in reliance on the master’s 
assurance of safety is a question for the jury, where 
reasonable minds may draw different conclusions 
from the evidence 


error refused, certiorsri denied 6^ 
set. 915, 296 US 758. 79 LEd 
1701—^Hawthorne v Internationa^ 
Great Nortbem R Co , Civ .App. 6' 
SVrSd 348, error refused 
Va—^Fioman v Cbesapoake & O Ry 
Co, 138 SB 668. 148 Va 148— 
Davis V. Ellis Adm’r, 181 SE 81C. 
146 Va 866 

7D. Mo —^Barrett ▼ St Louis South¬ 
western Ry. Co, 143 STr2d 60 
80 l Mo —Spenoer v Quincy, O & 
K C R. Co, 297 S W. 368, 317 Mo 
492 

Or—^Malclno v Spokane, P & S Ry 
Co. G3 P2d 1082. 165 Or. 317 
S.C—Weatherford v Fiske-Carter 
Const. Co, 189 SE 224, 182 SC 
294 

81. Ark—^Norton Sa Wheeler Stave 
Co V Wliffht, 106 SWSd 178, 
194 Ark 116 

Ill—Cash Y Cleveland, C, C & St 
L Ry. Go, 244 Ill Arp 1 
N.C—McCord v Harnaon-Wnght 
Co. 158 S.B 406, 198 NC 742 
WVa—^Looney v Norfolk & W Ry 
Co. 135 S.E 362, 102 WVa 40, 
48 A L R 806, rebeanne: denied 
137 SE. 756, 102 WVa 40. 48 A 
LR 806 

89 C J p 1191 note 31 
Oppoxtnnity to leave eervloe 
What conetitutes reasonable op¬ 
portunity to choose between leaving 
service and assuming nsk of action 
In emergency Is fact question.— 
Glairmont v. Cilley, 168 A. 466, 65 
NH 1. 

88. Mo—Wilson V. Marland Refin¬ 
ing Co., App, 7 SW.2d 442 
89 G J p 1192 note 28 [cj. 

Antlionty of petwon notifled 
Ark—^Roach v Haynes, 73 SW.3d 
«82, 189 Ark 899. 

BvldcBiioe lield tnenffloisut to go to 
Jnxy 

Mich—Thrall v. Pere Marquette Ry 
Oo., 229 N.W. 488, 249 Mich 440 


S3. US—McCarthy v Palmer, CC 
ANT, 118 F‘2d 721, certiorari de¬ 
nied Palmer v McCarthy, 61 SCt 
60, 311 US 680, 85 LEd 438 
A.rk—Cai-Bon v Dierks Lumber & 
Coal Co. 117 SW2d 89. IftO Ark 
163—^Roach v Haynes, 72 SW2d 
632, 189 Ark 399 

Cal —Hoogbruin v Atchison, T & S 
F Ry Co. 2 P2d 992, 218 Col 
•583 

Kan—Johnson v St Joseph & G I 
Rv Co, 363 F 494, 126 Kan 88 
NH—Coughlin V Arms Textile Co, 
46 A 2d 130, 94 NH C7 
ND—DeMoss v Great Northern Ry 
Co. 273 NW. 606, *67 ND 412 
Okl —St Louis & S F Ry Co V 
Sk:arB, 49 F 2d 489. 173 Okl 483 
Or—Bevin v Oregon-Wash ngton 
R £. Nav Co, 298 P 204, 136 Or 
18, certiorari denied Oregon-Wash- 
ington R & Nav Co v Bevin, 62 
set 21, 284 US 689, 76 LEd 648 
SC—Googtt V Speaks, 9 SE2d 489, 
194 SC 206 

Tex—Crews v Texas & P Ry Co, 
CivApp, 149 SW2d 1079. error 
dismissed, judgment correct 
Va—^Riverside & Dan River Cotton 
Mills Co V Carter, 74 SE 183, 118 
Va 846 

Wash—Wiekman v Twin Harbor 
Stevedoring & Tug Co, 244 F 268, 
188 Wash 153 
89 C J p 1192 note 28. 

SaasonablenaBs of Interval between 
promise and 1 a]iut 
T he question whether the servant 
remained in his master’s employ for 
more than a reasonable tune after 
he had complained of a defect and 
been promised that it would be ob¬ 
viated IS, on conflicting evidence, for 
the July 

Ark—^Faulkner v. Big Rock Stone 
& Material Co, 148 S W2d 888, 201 
Ark 124 

Iowa—Price v McNeill, 24 NW2d 
464, 287 Iowa 1120—Oestereich v 
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Leslie, 284 NW. 229, 212 Iowa 
106 

Mo—^ICepner v Cleveland, C, C A 
St L Ry Co, 15 SW 2d 825, 822 
Mo 299, ceitio^ari denied Cleve¬ 
land, C, C & St L Ry Co V Kep- 
ner, 60 SCt 24, 280 US 564, 74 
LEd 618 

NH—^Nason v Lord-Merrow Excel¬ 
sior Co, 29 A 2d 464, 92 NH 251 

89 G J p 1192 note 28 [a] 

Mo —Odell V St Louis-San 
Francisco Ry. Oo, App, 281 SW 
466 

39 C J p 1192 note 24. 

85. US —^Port Angeles Western R 
Co V Tomas, CCA Wash, 36 F 
2d 210 

Ala—Smith v Kennedy. 108 So 664, 
214 Ala 487, 

Ark—Missouri Pac R Co v Treece, 
64 SW2d 561, 188 Ark 68, cei^ 
tioran denied 54 S Ct 630, 293 U. 
S 626, 78 L Ed 1481 

Iowa—Corpna Joru quoted in Witt- 
rock V Newcom, 277 NW 286. 290, 
224 Iowa 936 

Me—Bubar v. Bernardo, 87 A 2d 693, 
198 Me 82 

Mo—Sullivan v St Louis-San Fran¬ 
cisco Ry Co, 12 SW2d 785, 321 
Mo 697 

NH—^Monn v Champlin, 43 A 2d 
772, 93 NH 432 

SC—Green v Atlanta & C A 
Ry Co, 148 SE 688. 151 SCI, 
reversed on other grounds 49 S Ct 
360, 879 US 821. 73 LEd 976 

Tenn—^Nashville Bridge Co v Hud¬ 
gins, 187 S W 2d 827, 28 Tenn App 
677 

89 O.J p 1191 note 22 

Bvidsnoe held InsulBolsnt for Jury 

Ark—^Mld'Ointment Quicksilver Co 
V Ashbrook, 109 SW2d 448, 194 
Ark 744 

Mo —Culver v Minden Coal Co, 
App. 286 S.W 745. 
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f. Compliance mtli Neglisent Order; Com- 

TTI.7.TI^ 

Whether the servant who was injured while execut¬ 
ing an order oT the master fully appiecialed the hazar'd 
of the undertaking so as to be chargeable with assum¬ 
ing the risk of injury ordinarily is a question for the 
Jury. 

Whether the servant who was injured while ex¬ 
ecuting an order of the master or a representative 
of the master, fully appreciated the hazard of the 
undertaking so as to be chargeable with assuming 
the risk of injury therefrom ordinarily is a ques¬ 
tion for the jury,86 but, where it must be evident 
to all reasonable minds that the danger was one 
which no prudent person would have encountered. 


the servant will be precluded from a recover}^ as a 
matter of law 8" Wliere an employee is acting un- 
dei thL threat or command of his master or a vice- 
principal, whether the danger is so obvious or ira- 
mnc.it that a prudent man would not have been 
willing to encounter it even under such orders is 
usually a question for the jur} 88 

g. Neohgence of Fellow Servant 

W’lether an employee has assumed the nek of in¬ 
jury due to the negligence of hie coemployees or their 
Incompotency or msufr'Ciency in numbai is a question 
for the jury to determ.ne, where the ev dence is such 
that reasonable minds may differ on such question 

\Miethcr an cmplo 3 ee has assumed the risk of 
iniur\' due to the negligence of his coemployees, 89 or 


80. us —^Pittman v Schultz. CC 
A Miss, 125 F2d 82~Oreat >*orth- 
ern Ry Co v Wojtala, CCA 
Mont, 112 P2d 609—Albright v 
Pennsylvania R Go , D C Fa, 16 
F Supp 281 

Ark—Haynea Drilling Corporation 
V Smith, 148 SW2d 27, 200 Ark 
1098—Standard Oil Co of Louisi¬ 
ana V Webb, 108 SW2d 1086, 194 
Ark 669—^Arkadelphia Sand 

Gravel Co v Knight, 79 S W 2d 
71, 190 Ark 886—McEachm & Mc- 
Eachm Const Co v Durks, 75 S 
W2d 794. 189 Ark 947—Southe’-n 
Lumber Co v Green, 63 S W 2d 
229, 186 Ark 209—Owosso Mfg 
Co V Drennan. 81 S W 2d 762. 182 
Ark 389—Gilliland Oil Co v Wil¬ 
burn. 8 S W 2d 41, 176 Ark 1204— 
Woodley Petroleum Co v Willis, 
290 SW 968, 172 Ark 671 

Colo—Chicago, R I & P Ry Co v 
Cline. 14 P2d 496. 91 Colo 2C5 

Ind —McKinnon v Pa'-rill, 88 N E 2d 
1008, 111 IndApp 348 

Minn—Angelos v Chicago, M, St P 
APR Co., 281 NW 922, 181 
Minn 187 

Mo—Grandstafl v Wabash Ry Co, 
App, 71 S W 2d 174 

Mont—^Kvla v Fedderson, 122 P 2d 
207, 118 Mont 97—^Leonidas v 
Great Northern Ry Co, 72 F 2d 
1007, 105 Blont 302. affirmed 59 
set 61. 805 US 1, 83 LEd 8 

NH—^Monn v Champlm, 48 A 2d 
772, 98 NH 422 

SC—Cross V Slddall, 193 SE 124, 
184 SC 508 

Tex—^Howard v Bennett Civ App, 
165 S W 2d 919, reversed on other 
grounds 170 SW2d 709. 141 Tex 
101 

Wash—^Prlnk v. Longview, P. & N 
Ry Co, 279 P 1116, 153 Wash 
800 

89 G J p 1193 note 26 

87. Ark —Southern Lumber Co v 
Green, 68 SW2d 229, 186 Ark 209 

Iowa—Rehaid v. Miles, 290 NW 
702, 227 Iowa 1290. 

89 CJ. p 1193 note 26. 


as. us —^Blair v Ealtuunre & O i 
R Co, Pa. 65 set .j45. 221 
600, 89 LEd 400—Steeh v 
R Co. DCNY. 54 F 2d 68S, af¬ 
firmed, CCA, 54 F2d 600, cer¬ 
tiorari denied B-ie R Co v Steele, 
62 S Ct 895. 285 U S 646. 76 L Ed 
937 

Ky—^Nashville, C & St L Ry Co v 
Cleaver. 118 SW2d 748. 274 Ky 
410 

Ohio —^Ma&lek v Pennsylvania R 
Co, 160 NE 528. 26 Ohio ApP 
620, affirmed Pennsylvania R Co 

V Maslek, 168 NE 302. 118 Ohio 
St 644 

Reasonableness of feav of disbliiizge 
In railroad bridge worker’s sction 
for injuries sustained in attempting 
to lift water soaked aill from mud, 
whether worker as reasonable man 
had reasonable giound& to believe 
he would be dischargf^d if he did not 
attempt to remove sill and theiefoie 
did not assume nsk, was held ques¬ 
tion for Jury—^Pearl River Valley R 
Co y Moody. 171 So 769, 178 Miss 
1 

Waiver of defense of assumption of 
nsk 

Whether there was waiver by em¬ 
ployer of defense of assumption of 
risk by employee peremptorily or¬ 
dered to use appliance was held 
question for jury—^Maslek v Penn¬ 
sylvania R Co, 160 NE 623, 26 Ohio 
App 520, affirmed Pennsylvania R. 
Co V Maslek, 163 NE 302. 118 Ohio 
St 644 

89. US—Chesapeake ft O Ry Co 

V Richardson, CCA Ohio, 116 F 2d 
860, certiorari denied 61 S Ct 961, 
813 US 674, 86 LEd 1531—Nor¬ 
folk ft W. Ry Co V Trautwein. 
CCAOhlo, 111 F.2d 923—Great 
Northern Ry Co v. Nalson, CCA 
Minn, 90 F2d 84—Chicago, B ft 
Q. R Co V Kelley, CCANeb, 
74 F3d 80—Southern Pac Go v. 
Ralston, CCA Utah, 67 F2d 958. 

Ala —^Birmingham Belt R Co v 
Bennett, 146 So 266, 226 Ala 185, 

I certiorari denied 54 S.Ct 62, 290 
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us C34, 78 LEd 562—Gulf, M ft 
N R Co V Williams, 119 So 212, 
218 Ala 4S1, certiorari dismxssrd 
50 set 86, 2S0 US 626, 74 L EJ 
503 

Ailc—^Kansas City Southern Ry Co 

V Diggs, 167 SW2d 879, 206 Ark 
150—^Long B«ll Lumber Co v Tar¬ 
ver. 118 fiW2d 282. 198 Ark 276 
—Missouri Pac R Co v Brown, 
116 SW2d 1083. 1«6 Ark 1060— 
Black Springs L imber Co v Palm¬ 
er. 96 SW2d 469, 192 Ark 1032— 
Missouri Pac R Co v Remel, 48 
SW2d SIS, 185 Aik 598, certiorari 
denied 68 B Ct 85, 287 US 634. 
77 LEd 660—^Louisiana ft A Ry. 
Co V Muldrow, 27 SW^d 516, 181 
Ark 674—-Chicago, R I & P Ry 
Co V Allison, 287 SW 197, 171 
Ark 983—Chicago. R 1 ft P Rv. 
Co V Daniel. 273 SW 15, 169 Ark. 
23 

Oa—Western ft A R R v Loch- 
iidge, 152 SE 474, 170 Ga 208. 
certiorari denied 50 S Ct 461, 2S1 
US 762, 74 LEd 1171. 

Ill—Taylor v Atchison, T & S F 
Ry Co, 11 NB2d 610, 292 Ill App 
467, certioian denied Atchison. T 
a S F. R Co V. Taylor. 68 S Ct. 
942, 304 US 660, 83 L Ed 1628 
Mass —^Hanley v Boston ft M R R.. 
190 NE 601, 286 Mass 390, cer¬ 
tiorari denied Boston ft M R R v. 
Hanley, 66 SCt 112, 298 US 697, 
79 LEd 690—^Murphy v. Boston ft 
M R R, 190 NE 501, 286 Mass 
890, certiorari denied Boston ft M 
R R V Murphy, 65 SCt. 112, 293 
US 697, 79 LEd 690 
Mmn —Thom v Northern Pac Ry. 
Co, 262 N.W 660. 190 Minn 622— 
Genova v St Paul Bridge ft Ter¬ 
minal Ry Co, 250 NW 190. 189 
Minn 566, 659, certiorari demed 
St Paul Bridge ft Terminal R Co 

V Genova, 54 SCt 643, 293 US. 
680, 78 L Ed 1484—Kline v Byram, 
214 NW 890. 172 Mmn 284. 

Mo—-Jenkins v. Wabash Ry. Co. 107 
SW2d 204, 282 Mo App 488, cer¬ 
tiorari denied Wabash R Go. v 



5 537 


MASTER AND SERVANT 


67 C.J.S. 


their incompetency,®® or insuflSciency in number, 

IS a question for the jury to determine, where the 
evidence is such that reasonable minds may differ 
on such question. However, the question may be¬ 
come one of law for the court where the evidence is 
insufficient to warrant submission of the question to 
the jury,®® or where the facts are conceded and 
permit of but one conclusion,®® or where, by stat¬ 
ute, a servant does not assume the risk of injury 
occasioned by the negligence of a fellow servant. 
It IS error, in an action based on such negligence, 
to submit to the jury the question as to assumption 
of nsk.®^ 

§ 537. -Contributory Negligence 

a. General principles 


b. Specific rules 

c. Application to particular dangers 
a. General Principles 

In general, contributory negligence Is • mixed ques¬ 
tion of law and fact to be submitted to the Jury when¬ 
ever the evidence is inconclusive or permits of different 
inferences. 

Based on well settled principles governing the 
procedure in the trial of all civil actions, contribu¬ 
tory negligence, like assumption of risk, is a mixed 
question of law and fact, and should be submitted 
to the jury, under proper instructions, whenever the 
evidence is inconclusive or where it is such that dif¬ 
ferent inferences may legitimately be drawn there¬ 
from ®B Hqwever, where the evidence is conclusive 


Jenkins, 68 SCt. 189. 302 US 787, 
82 LEld 670 

ir.C —^McCrowell ▼ Southern Ry. Co , 
20 S.B2d 862, 221 NC. 866—Short¬ 
er y Mooreaville Cotton Mills, 150 
S.B 499. 198 Na 27—Inge v. Sea¬ 
board Air Line Ry Go, 136 SB 
622. 192 NC 622, certiorari denied 
Seaboard Air Lue R Co v Inge, 
47 S Ct 456, 278 U S. 763, 71 L Bd 
874. 

Okl—Kansas, O & G Ry. Co v 
Hawkins, 64 P2d 266. 178 Okl 689 
Or-^Chnstie v. Great Northern Ry 
Co, 20 P2d 877, 142 Or 821 
S 0 —Leslie y Southern Paying 
Const Co., 169 SB. 139, 169 SC 
414—^Hill y Broad River Power 
Co. 148 SB 870, 161 SC 280— 
Owens V Laurens Cotton Mills, 64 
SB 916, 83 SC. 19 
Tex—^Texas A P Ry Co. v Gibson. 
ComApp, 288 SW. 823, certiorari 
denied 47 SCt 763, 274 US 748, 
71 L Bd 1330—St Louis South¬ 
western Ry Co of Texas y Smith- 
hart. ClvApp, 9 SW.2d 146—Mis¬ 
souri, K & T R Co. of Texas y 
O'Connor, CivApp, 298 S.W. 921. 
certiorari denied Missoun-Kansas- 
Texas Ry Co of Texas y. O'Con¬ 
nor, 48 set 602, 277 US 607, 72 
LBd 1013. 

Wash —^Tenneson y Kadiak Fish¬ 
eries Co, 2 P.2d 746, 174 Wash 
880. 

89 CJ. p 1178 note 70. p 1193 note 
39 

Paiinre to give waxnlng 

(1) Whether freight trucker alleg¬ 
edly sideswiped against wall of 
fireikht car, Into which pipe was be¬ 
ing loaded, through negligence, of co¬ 
employee in making unusual and un¬ 
expected pull without wammg as¬ 
sumed nsk of injury was held ques¬ 
tion for jury.—StritXke y Chicago 
Great Western Ry. Go, 261 N.W 682, 
190 Mmn 828. 

<2) Foreman loading ship was 
held not to have assumed, as matter 


of law, risk of hatch tender's failure 
to warn of danger —^Raamuesen y 
Twin Harbor Stevedoring & Tug Co, 
265 P. 1086, 147 Wash 260. 

(3) Switchman boardmg car did 
not, as matter of law. assume nsk of 
injury from coemployee's failure to 
warn him of intended sudden move¬ 
ment of car, contrary to long-estab¬ 
lished custom —^Demaray y. Mis- 
aouri-Kansas-Texas R. Co, 60 S W. 
2d 127, 830 Mo 689, certiorari de¬ 
nied MiaBouri-Kaneas-Tezas R Co v. 
Demaray, 63 SCt 20, 287 U.S 620, 
77 LBd 588 

90. Or—Christie v Great Northern 
Ry Co, 20 P2d 377, 142 Or. 821. 

89 C J p 1178 note 71 

91, S C —^Kell y Rock Hill Fertilis¬ 
er Co. 116 SB 97, 123 SC 199. 

39 C J p 1179 note 72 

93, Tex—^Texas & P Ry Co v 
Perkins, ComApp, 48 SW2d 249 

93, Tex —Buchanan & Gilder v 
Murayda, 124 SW. 973, 68 Tex Civ 
App. 473, error refused. 

89 C J. p 1179 note 73 

9Ai Mich—^Boesler y Copper Range 
R Go., 161 NW 660, 184 Mich. 430 

85, US —Buchanan y. Chicago & N 
W Ry Go. CCAIll, 169 F2d 576 
—^Mid-Gontinent Petroleum Corpo¬ 
ration y. Hane, CC.A,Okl, 66 F3d 
989. 

Ala—Atlantic Coast Line R Co v. 

Russell, 111 So 763, 216 Ala 600 
Ark—^Missouri Pac R Co. y M;c- 
Kamey, 171 SW2d 932, 206 Ark 
907—Coddmgton y. Berry Dry 
Goods Co.. 137 SW.2d 249, 199 Ark 
110—EReader R R y Sanders. 90 
S.W 2d 762, 192 Ark 28—Wisconsin 
& Arkansas Lumber Co y Hall, 
289 S 363, 170 Ark 676. 

Cal—Woodward v Southern Pac 
Co. 94 P2d 1028, 85 Cal App 2d 
180, certiorari demed Southern 
Pac Co. y Woodward, 60 S Ct. 614, 
309 U.S. 670, 84 LBd. 1016. 
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Colo—Cohen v. Schaetsel, 108 P8d 
1060. 106 Colo 266. 

Til—niahl v. Dow. 74 NB2d 907, 
882 111 App 233—^Armster y. Amer¬ 
ican Steel Foundries, 40 NB2d 
576. 813 Ill App 878—Mitchell v 
Louisville & N. R Co, 27 NB 2d 
861, 805 HI App 636, reversed on 
other grounds 81 NB2d 966, 376 
Ill 646, mandate conformed to 85 
NB2d 81, 810 Ill App 668. re¬ 
versed on other grounds 42 NB2d 
86, 879 Ill 622 

Ind—McKinnon v. Pamll, 88 NB 
2d 1008, 111 Ind App 848 
Me—^Bubar v. Bernardo, 27 A 2d 698, 
189 Me 82. 

Minn—NarJes v. Litsau, 7 NW2d 
312, 214 Mmn. 21 

Mo—Clayton y Wells, 26 S W2d 969, 
824 Mo 1176—^Mooney y Monark 
Gasoline & Oil Co, 298 S W 69, SIT 
Mo 1266—^Funk v Fulton Iron 
Works Co, 277 SW. 566, 811 Mo 
77—Carter y Wolff, App. 296 S. 
W 187—^Davis v National Refin¬ 
ing Co, App, 294 S W 114—Mark- 
ley y Kansas City, 286 SW 126, 
221 Mo App. 887—^Reed v Koch, 
282 S.W. 616, 220 Mo App 176— 
Vaughn y. Mountain Grove Cream¬ 
ery, Ice ft Electric Co, App, 276 
SW 692, judgment and opinion 
quashed m part on other grounds 
State ex rel Mountain Grove 
Creamery, Ice ft Electric Co y. 
Cox, 286 SW 868, 315 Mo 619— 
Sackewits y. American Biscuit 
Mfg Co, 78 Mo App 144 
NH—^Hussey y Boston & M. R R, 
138 A 9, 82 NH 286 
NM—^Maestas y. Alameda Cattle 
Co, 14 P 2d 783, 86 N M. 323 
NT—^Adlam v E^onvalinka, 50 NB 
2d 636, 291 NY 40 
NC—^Rogers y American Tobacco 
Co., 178 SB 94. 207 NC 866 
Okl—Pure Transp Co y Newman, 
166 P2d 977, 196 Okl. 178 
Pa.—Keough v. Markus, 178 A 768, 
114 Pa Super 80 

S.C.—Whlaenhunt y. Atlantic Coast 
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one way or the other, or is of such a character that 
but one inference can be draw from it by all rea¬ 
sonable minds, the question whether plaintiff has 
been guilty of contributory negligence becomes one 
of law for the determination of the court, and it is 
error for the court to submit it to the jury®® 
Where there is no evidence of the master’s negli¬ 
gence, there is no necessity for a submission to the 
jury of the issue of contributory negligence and 
the same is true where it appears that the risk was 
one assumed by the servant.®® Similarly, where no 
issue of contnbutory negligence is raised by de¬ 
fendant, such issue should not be submitted to the 
j'ury.®® 

Willful negligence. In a j'unsdiction where, un¬ 
der the statute, only willful negligence on the part 
of the servant is suffiaent to defeat recovery, the 
question whether the conduct of the servant consti¬ 
tuted such negligence is for the jury, the evidence 
being conflicting ^ 

Constitutional and statutory prot/isions. In some 
constitutions and statutes, provision is made that the 
question of contnbutory negligence shall be one for 
the j'ury,® but, unless a contrary intention clearly 
appears,® such provisions are construed as being 


merely declaratory of the existing law ® Under the 
Federal Employers’ Liability Act, providing that 
the emploj'ee’s contnbutory negligence shall not 
bar a recovery, but the damages shall be diminished 
by the jury in proportion to the amount of neg¬ 
ligence attributable to the employee, it has been 
held that the question of the emplo>ee’s contribu¬ 
tory negligence must be submitted to the jury,® but, 
where there is no evidence tending to show neg¬ 
ligence on the part of the employer, there is no 
issue of contributory negligence which should go to 
a jury.® A statutory change in the burden of proof 
on the issue of contributory negligence has been 
held not to affect the question of law presented by 
a motion for a directed verdict provided the facts 
surrounding the accident are fully disclosed.^ 

b. Spemfle Bnles 

(1) In general 

(2) Proximate cause 

(3) Inadvertent acts; acts in emergency 

(4) Choice of unsafe appliance, passage¬ 

way, place, or method of work 

(5) Knowledge and appreciation of dan¬ 

ger or defect 

(6) Continuance at work with knowledge 

of danger 


Ldne R Co, 10 SR 2d 806, 196 SO 
213~Tuttla V Hanckel. 183 SR 
484, 179 SC 60—Gillis v Atlantic 
Coast Line R Co. 179 S R 62. 176 
SC 223, certiorari denied Atlantic 
Coast Line R Co v Gillis, 66 S Ct 
646, 294 US 718, 79 LRd 1251— 
Rogers v Paciflc Mills, 165 S R 
183, 166 SC 619—^Davis ▼ Spaitan 
Mills, 187 S R 198, 139 S C 19 
Tex—Williams v City of Galveston, 
CivApp, 297 SW 1101—Chicago, 
R I & G Rv Co V. Bernnard. 
CivApp, 276 SW. 606 
89 CJ p 1102 note 86, p 1194 note 
35 

SDtoxioatloa 

In action against oil company for 
oil pumper’s injuries received m gas 
explosion in a two-room bunk house, 
whether pumper was Intoxicated at 
time of explosion so an to preclude 
recovery was Question for jury — 
Umted Rast & West Oil Co v Dyer, 
CivApp, 144 8W2d 989. affirmed, 
162 SW3d 680. 139 Tex 818. 

96. Ill —Stahl V Dow, App, 74 N R 
2d 907. 882 Ill App 283. 

Iowa—Rork v Klein, 221 NW 460, 
206 Iowa 809, 60 ALR 469 
Me—^Moore v Isenman. 148 A 462, 
127 Me 870. 

Mo—Hamilton v Standard Oil Co of 
Indiana, 19 S W 2d 679. 828 Mo 681 
—Ward V. Amencaa COr & Foun¬ 
dry Co, App, 298 SW 492. 


NH—^Hussey v Boston & M R R, 
183 A 9, 82 NK 286. 

N T —Wenzel v Patrick Ryan Const 
Corpoxation, 164 NYS 809, 169 
AppDiv 367, affirmed 119 NR 
1086, 223 NY 610 
39 C J p 1198 note 36 
97. Miss —^Buckeye Cotton Oil Go 
V McMorris, 168 So 799, 172 Miss 
99 

NT—^Van Buren v Town of Rich- 
mondville, 16 NR 2d 126, 278 NT 
619, reargument denied 17 N R 2d 
139, 278 N Y. 719 

NC—^Bennett v Powers, 135 SB 
686, 192 NC 699 
39 C J p 1198 note 37 
96L Tex—St Louis & S F. R Co v 
Mathis, 107 SW. 630, 101 Tex 242 
89 CJ p 1198 note 38 
99. US—Carpenter v Baltimoie & 
O R Co , C CJL Ohio, 109 F.2d 376 
1. Mich—^Prost v Clement, 196 N 
W 324. 226 Mich 267 
39 C J p 1206 note 80 
8. US—^Lang v U S Reduction 
Co, CCAInd, 110 F2d 441 
Okl—St Louis & S F. Ry Co v. 

HarUess, 241 P 482, 116 Okl 88 
39 C J. p 1198 note 40 
Rmployers* liability acts as affecting 
contributory negligence see supra 9 
426 

3, Okl—Goodrich V Tulsa, 227 P. 

I 91, 102 Okl 90 
' 89 C J p 1199 note 41. 
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4. US —^Lang v. U. S Reduction 
Co. CCAInd, 110 F2d 441. 

19 CJ p 1199 note 42 
Question for court 
In employee’s action under Federal 
Rmployers’ Liability Act for person¬ 
al injuries, court has power to de¬ 
clare conduct of employee contribu- 
tonly negligent as a matter of law 
when that inference only can be 
drawn from the evidence by reason¬ 
able minds—^McCrowell v Souihem 
Ry Co, 20 SR 2d 862, 221 NC 366 

Bi US—^Tiller v Atlantic Coast 
Line R Co, Va., 63 SCt 444, 818 
I US 54, 87 LRd 610, 143 ALR 
967. 

Directed verdict held exxor 
U S —^Keith V Wheeling & L R Ry. 
Co, CCAOhio, 160 F2d 654 

e. Ark —^Missouri Pac R, Co v 
Hathcock, 139 SW2d 36. 200 Ark 
294 

Okl—St Louis & S F. Ry Co v 
Hartless, 241 P 482, 116 Okl 88 

7. NH—^Hussey v Boston & M R 
R, 188 A 9, 82 NH 236 
Dhoertalnty la employee’s evidence 
Where happenings preceding acci¬ 
dent depended on InferencOi uncer- 
tamty of employee’s evidence on con¬ 
tributory negligence is not ground 
for taking case from Jury, in view of 
statute changing burden of proof— 
Hussey v Boston AM. R. R, supra 
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(7) Compliance with, or disobedience of, 

rule or order 

(8) Injurj' avoidable by final effort of 

master 

(1) In General 

Ordinarily, it is for the jury to determine whether 
at the time of the mjury the servant ^as acting within 
the scope of his authority or employment or whether ha 
was negligent in disregarding a warning of danger 

Where there is evidence tending to show negli¬ 
gence on the part of the ser\ant, it is for the jury 
to determine whether at the time of the injury the 
servant was acting within the scope of his author^ 
ity or employment,8 unless the facts are such that 
aU reasonable persons must draw the same inference 


therefrom • 

Disregard of warning. Where the evidence is 
conflicting on the issue of the servant’s negligence 
in disregarding a warning of danger, the question 
should be submitted to the jury under proper in- 
structions.i8 

(2) Proximate Cause 

Whether the aervant’e negligence was ■ proximate 
eausep or the aole proximate cause, of the Injury is a 
question for the jury where the facta are in dispute. 

Whether the alleged negligence of the servant 
was a proximate cause of the injury complained of 
IS a question for the determination of the juiy, 
where tlie facts are in dispute ,^3. but it is otherwise 


8i N* J —Creamer v Levy, 165 A. 

446. 108 N JLaw 26 
SC—Tyner v Atlantic Coast Line 
R Go. 148 SE 663, 149 SC 89 
89 C J p 1199 note 46 
Province of court and jury generally 
In determining whether servant 
acted within scope of his employ¬ 
ment see supra S 621 
a. Colo—Colorado Fuel & Iron Go 
v« Hawkins, 130 P 70, 23 Colo 
App 420. 

N.Y —Greco v Long Island R Co, 
169 NTS 819, 174 App Div 876 
10. Wash—^McPherson v Twin 
Harbor Stevedoring & Tug Go, 246 
P 747. 189 Wash 61 
39 G J p 1200 note 56 
Mlnre to read warning 
Tex—Chicago, R I & G Ry Go v 
Frederick, GivApp, 74 SW2d 276, 
error refused, certiorari denied 66 
set 916, 296 ns 768. 79 LJSd 
1701 

Fasslng Uook signal 
Tnd—Wabash Ry Go. v Whitcomb, 
161 NE 885, 94 IndApp 190, cer¬ 
tiorari denied 62 S Gt. 396, 285 U S 
646. 76 LEd 937 

11- US-—Chicago, St P. H & O. R 
Go V Arnold, CCAMinn, 160 F 
2d 1002—^Boston & M R R v 
Caheina, CCAMass., 148 F2d 160, 
certiorari denied 66 SCt 1414. 326 
US 873, 89 LEd 1991—^Missouri 
Pac R Co. V. Spangler, CCA Ark , 
140 F 2d 917—Chesapeake & O Ry 
Go V Richardson, CCA Ohio, 116 
F 2d 860, certiorari denied 61 S Ct 
961, 818 US 674. 86 LEd 1631— 
Southern Pac. Co v. Ralston, CC 
A Utah, 67 F 2d 968—Sandri v By¬ 
ram, GCAMlch. 30 F2d 784 
Ala—^Barger v. Oswalt, 194 So. 884, 
239 Ala, 289—^Louisville & N R 
Co V. OrizBard, 189 So 208, 238 
Ala 49. certioraj-i denied 60 SCt 
140, 808 U.8 603, 84 LEd 604— 
Southern Ry. Go. v. Smith, 187 So 
898, 228 Ala, 688'—Southern Ry Co 
r. Smith, 128 So. 228, 221 Ala. 278 
Ark—Osan Oraysonia Lumber Co v 


Ward, 66 SW3d 1074. 188 Aric. 667 
—^Rice & Holiman v Henderson, 86 
SW3d 1016, 183 Ark 356—Warren 
& O V Ry Co v Edeiington, 28 
SW2d 1078, 181 Ark 1037 
Cal —Gray v Southern Pac Co , 146 
P2d 561, 28 Cal 2d 632—Qualls v 
Alchi&on, T & S F Ry Co, 296 P 
615, 112 Cal App 7 
Ga—^Atlantic Coast Line R R v 
Anderson, 38 S E 3d GIO, 200 Ga 
801—^Atlantic Coast Line R Co v 
Fnerson, 4 SE2d 131, 60 GaApp 
465—Southern Ry Co v Rylee, 
166 SE 705. 42 GaApp 431 
Ill —Sevier v Thomson, 41 N E 3d 
210, 814 Ill App 382, certiorari de¬ 
nied Thomson v Sevier, 68 SCt 
442, 817 US 698. 87 LEd 658— 
Faulkner v New York Cent R 
Co, 232 Ill App 346 
Ind—Chicago & Erie R Co v Pat¬ 
terson, 34 N E 2d 960, 110 Ind App 
94 

Ky —Chesapeake & O Rv Co v. 
Howaid’s Adm’x, 61 SW2d 461, 
244 Ky 838, certiorari denied Ches¬ 
apeake & O Ry Co V Howard, 68 
set 816, 387 US 670. 77 LEd 
678—Hall V Proctor Coal Co. 84 
SW3d 426. 236 Hy 818 
Mich—Gwitt V. Foss, 208 NW 161, 
230 Mich. 8. 

Minn—Jacobson v. Chicago & N W 
Ry Co., 23 NW2d 456. 221 Minn 
464—Stritxke v Chicago Great 
Western Ry Co.. 261 NW. 632. 190 
Minn. 823—^Kline v. Byram, 214 
NW 890, 172 Minn 284 
Miss —^Mississippi Power & Light 
Co v. Memtt, 12 So 8d 627, 194 
Miss 794—J W Sanders Cotton 
Mill Co V. Bryan, 179 So 741, 181 
Miss 578 

Mo—^Young V Terminal R R Ass'n 
of St Louis, 192 SW2d 403— 
Copeland v Terminal R Ass’n of 
St Louis, 182 BW2d 600, 353 Mo 
438. certiorari denied 66 SCt 664. 
323 US 799, 89 LEd 687—Perry 
V Missoun-XCansas-Tezaa R Co. 
104 SW.2d 832, 340 Mo 1062— 
Good V Missouri-Hansas-Tezas R 
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Co, 97 8W2d 612, 339 Mo 880. 
certiorari denied Missourl-Kansas- 
Texas R Co v. Good, 67 SCt 231, 
299 US 606. 81 LEd 446—Arm¬ 
strong V Mobile & O R. Co, 65 8 
W 2d 460, 331 Mo. 1224, certiorari 
denied Mobile & O R Co v Arm¬ 
strong, 58 set 689, 289 US 743, 
77 L Hd 1490—Ekxner v Missoun- 
Kansas-Texas R Co, 82 S W 2d 
1076, 826 Mo 792, certiorari denied 
Missouri-Ransas-Texas R Co v 
Kamer, 61 SCt 216, 283 US 90S. 
76 L Ed 796—Mech v Terminal 
Railroad Ass’n of St Louis, 18 S 
W2d 610, 822 Mo 987—Brown v 
Chicago, R I & P Ry Co. 286 
B W 46, 816 Mo 409—^Kidd v Chi¬ 
cago, R I A P. Ry Co, 274 SW 
1079, 810 Mo 1, certiorari denied 
Chicago, R I A P Ry Co V. Kidd, 
46 set 119, 269 US 682, 70 LEd 
424 

NC—Inge V. Seaboard Air Line Ry 
Co. 186 SE 622, 192 NC 522, cer¬ 
tiorari denied Seaboard Air Line 
R Co V, Inge, 47 SCt 466, 278 
US. 768. 71 LEd. 874 

OkL—Southwest Stone Co v 
Hughes, 177 P2d 489, 198 OkL 267. 

Ter.—City of Panhajidle v. Byrd, 
106 SW2d «60, 180 Tex, 96—Mis¬ 
souri Pac R Co V Jones, 76 8 
W 2d 1044, 124 Tex. 284, oertioran 
denied 66 SCt 038, 294 US 729, 
79 LEd 1269—^Missouri Pac R. 
Co V Jones, Com App. 24 SW2d 
33—International-Great Northern 
R Co V Hawthorne. Civ App, 90 
SW2d 806, affirmed 116 SW2d 
1056, 181 Tex. 622, certiorari denied 
59 set 487. 806 US 629. 88 LEd 
1040—City of Wichita mis v 
Lewis, Civ App, 68 SW.2d 888, er¬ 
ror dismissed—^Texas A P Ry. Co 
V Short Civ App, 63 SW2d 996, 
error refused 

Vt—^Blaisdell v Blake. 11 A 2d 216, 
111 Vt 128. 

Va.—Bavis v Ellis' Adm’r, 131 S.E 
816, 146 Va 866. 

89 CJ. p 1199 note 48. 
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where from the entire evidence it appears that no 
other reasonable conclusion could be reached than 
that the injury resulted proximately from the serv¬ 
ant's negligent act or omission 12 

(3) Inadvertent Acts, Acts in Emergency 

Whether a servant is guilty of contributory negli¬ 
gence because of his conduct in art emergency or be¬ 
cause he was momentarily inattentive or acted under 
a mistake of judgment is a question for the Jury. 

The fact that a servant was momentarily inat¬ 
tentive to the task in hand,i3 or acted under an or¬ 
dinary mistake of judgment,does not, as a mat¬ 
ter of law, warrant the conclusion that he was guilty 
of contributory negligence Mere temporary for¬ 
getfulness of a kno^vn danger does not constitute 


contributory negligence as a matter of law.^® 
Whether the conduct of the servant, confronted by 
a sudden and imminent peril, conformed to the le¬ 
gal standard of ordinary care is generally a ques¬ 
tion for the jury, the evidence being in conflict 

(4) Choice of Unsafe Appliance, Passage¬ 
way, Place, or IVIethod of Work 

Generally, an employee's choice of an unsafe appli¬ 
ance, route, or passageway, place or position of work, 
or method of work is not contributory negligence as 
a matter of law, but raises a question for the jury. 

Generally, the mere choice by a servant of an un¬ 
safe appliance,17 of an unsafe route or passage- 
way,i8 or of an unsafe method of performing the 


Xu what piopoxtloiL section hand's 
neglierence, if any, m not looking for 
obstructions in front of motor car on 
which he was ridingr, contributed to 
accident was hold for jury—Thom 
V, Northern Pac Ry Co, 262 NW. 
660, 190 Minn 622 
Speed of motor vehicle 
Whether truck driver’s violation 
of statute, by driving at night at a 
speed of thirty-flve miles per hour 
with lights providing vision for only 
seventy-five feet, -a as a proximately 
concurring cause of collision with 
unlighted rood roller parked on trav¬ 
eled portion of highway was ques¬ 
tion for jury in absence of evidence 
as to distance within which automo¬ 
bile traveling at a given speed may 
be safely stopped by sudden applica¬ 
tion of brakes—Olguin v Thygesen, 
148 P2d 686, 47 NM 377 

ISi US—Slayton v Noonan, CCA 
Ala, 133 F2d 793—WUlis v Penn¬ 
sylvania R Co, CCANY, 122 F 
2d 248, certiorari denied 62 S Ct. 
187, 314 U.S 684, 86 L. Bd 647— 
Harrison v L B Myers Const 
Co, CCA Ark, 42 F 2d 950, cer¬ 
tiorari denied 61 S Ct. 103, 282 U 
S 887, 76 LBd 782 
89 C J p 1199 note 44 
VozesesablUty of generally dangen- 
ons sltnatlon 

In action to recover for Injuries 
sustained by employee, where evi¬ 
dence disclosed that employee's negr- 
ligonce was sole proximate cause of 
injury, failure to direct verdict for 
employer was held error, notwith¬ 
standing employer was also negli¬ 
gent, and employee could not reason¬ 
ably have anticipated the precise 
manner in which injury would occur, 
since generally dangerous situation 
was foreseeable—^Louisville & N R 
Co V Davis, CCATenn, 76 F2d 
849. certiorari denied Davis v Louis¬ 
ville & N R. Co, 66 set 119, 296 
U S 60S, 80 L Bd 427. 

13. Ill —^Wicks y Cuneo-Henneber- 
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ry Co. 234 IllApp 502. affirmed 
150 NB 276. 319 Ill 844 
Mich—^Kucinski V City Laundry & 
Cleaning Works, 218 NW *773, 242 
Mich 862 

NT—Kennealy v State, 238 NTS 
719, 136 Misc 467 
89 CJ p 1199 note 48 
14. Maas —^Dahlgien v Coe, 40 N 
B 2d 5. 311 Mass 18 
39 CJ p 1199 note 49 

16. US —^Kejne v Northern Cent R 
Co. Pa, 9 set 16, 128 US 91. 32 
LBd 839 

39 C J p 889 note 82. 
lOL US —^Kum V Stanfield, CCA 
Mo, 111 F 2d 469 

Ala—^.VtlantiG Coast Lane R Co v 
JefCcoat, 107 So 456, 214 Ala 317. 
certiorari denied 46 S Ct 689, 271 
US 688, 70 LBd 1152 
Ark—^Booth & Flynn v Price, 39 S 
W2d 717, 183 Ark 975. 76 ALR 
967 

Colo—^Freeman v. Fzaaher, 268 P 
638, 84 Colo 67, certiorari denied 
49 set 33. 278 US 637, 73 LBd 
653 

Gki—Southern Ry Co v. Blanton, 10 
S B 2d 430, 63 Ga.App 98 
Mass —Rollins v. Boston & M R R. 
74 N B 2d 664 

Mo—Miller v. Collms, 40 SWSd 
1063, 828 Mo 818—^Bushong v. 
Barrett Co. App, 278 SW 761 
39 C J p 1200 note 60 
Failure to exercise bext jndgmsiLt 
Where master’s negligence creates 
sudden emergency makmg choice of 
action by servant imperative, serv¬ 
ant’s failure to exercise best judg¬ 
ment will not necessarily constitute 
contributory negligence —Gray v 
Gemaon, 176 SB 412, 49 GaApp 
472 

Attempt to atop m(Mig oar 
Ala—Seaboard Air Line Ry Co v 
Johnson, 116 So 168. 217 Ala 261, 
certiorari dismissed 49 S Ct, 96, 
278 US 676. 73 LBd 616 
Ill—^Mitchell V. Louisville & N R 
Co. 86 NB.2d 81. 310 lUApp. 663, 
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reversed on other grounds 42 NB 
2d 86. 379 HI 622—Anderson v. 
Chesapeake & O R Co. 263 Ill 
App 601, affirmed 186 NB 185, 
352 Til 561. certiorari denied Ches¬ 
apeake & O Ry Co V Anderson, 
64 set 93. 290 US 676, 78 LBd 
683 

Jumping from txaln to avoid injury 
Cal—Qaalls v Atchison, T & S F 
Ry Co. 296 P 646. 113 Cal App 7 

17. US—Gallagher v California 
Bnck Co, CCAFla, 6 F2d 464 

Cal—Robinet v. Hawk, 262 P 1046, 
200 Cal 266 

Mass—Shipp V Boston & M R R, 
186 NB 668. 283 Mass 266 
39 CJ p 1201 note 62 

18. Miss —Graham v Brummett, 
181 So 721, 182 Miss 380—^Legan 
& McClure Lumber Co v Fair- 
child, 124 So 836, 165 Mips 271 

Mo—Craven v Halpm-Bovle Const 
Co. App, 16 SW3d S53—^Arnold 
V Graham, 272 SW 90, 219 Mo 
App 249 

N T—Christianson v Breen, 48 N B 
2d 478, 288 NT 435 
Tex—^Thompson £: Fold Lumber Co 
V. Thomas. Civ App, 147 SW 296, 
eiror refused 
39 CJ p 1201 note 63 
Both paths obstmoted 
Where there was evidence that 
both of the paths which an employee 
could use in going from one pomt 
in the employer’s shop to another 
were somewhat obstructed, it could 
not be ruled as a matter of law that 
he was negligent in selecting one 
path rather than the other —^Perry v 
Davis & Sargent Lumber Co, 102 N. 
B 820. 216 Mass. 338 
Dazker of two staaxways 
A cleaning woman in a municipal 
auditorium, injured by falling on 
darkened stairway while going from 
one fioor to another, was not con- 
tributorily. negligent as matter of 
law in choosing the darker of two 
stairways, where only portion of the 
other stairway was lighted, nsk of 
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task in hand,^^ is not of itself sufficient to charge 
him with contributory negligence as a matter of 
law Similarly, it is generally held that whether 
an employee’s choice of an unsafe place, or his as¬ 
sumption of an unsafe position, for the perform¬ 
ance of his work constitutes negligence is a ques¬ 
tion for the jury, and that such choice is not con¬ 
tributory negligence as a matter of law.^O Howev¬ 
er, vrhere the evidence undisputably shows that the 
choice was one that no prudent man would have 
made, the question of the servant’s negligence is 


properly withheld from the jury 21 

(S) Knowledge and Appreciation of Danger 
or Defect 

Whether a servant, particularly a youthful or in¬ 
experienced one, knew and appreciated the danger, or 
ought to have known of it in the exercise of reasonable 
care, is a question for the Jury on disputed facts. 

Whether the servant knew and appreciated the 
danger, or ought to have known of it, in the exer¬ 
cise of reasonable care, is a question for the jury, 
the facts being in dispute 22 Thus it is for the jury 


injury not being so obvious that 
court could say as matter of law 
that no ordinarily prudent person 
would expose himself to it—^King v 
City of St Louis, MoApp, 165 SW 
2d 657 

19. n S —^Mid-Continent Petroleum 
Corporation y Hane, CCAOkl. 56 
F2d 989 

Ariz —^.Vnzona Cotton Oil Co ▼ 
Thompson, 246 P 673, 30 Ariz 204 
—Salt River Valley Water Users* 
Ass’n V Wheeler, 236 P 1108. 28 
Ariz 850 

Ark—^McCormack-Reedy Lumber Co 

V Savage, 278 SW 1028, 169 Ark 
192 

Miss—^Pearl River Valley R Co v. 

Moody, 171 So 769, 178 Miss 1 
Mo—^Frese v Wells. 40 SW2d 662 
—^Doody V California Woolen Mills 
Co, 274 SW 692—^Baker v Wag¬ 
ner Electric Mfg Co, 270 S W 302 
—^Marsajiick v Luechtefeld, App, 
167 S.W 2d 687—Storey v Williams 
Bros, App, 60 SW2d 698—Baker 

V Atlas Portland Cement Co, 
App, 299 S W 70—^McMahon v 
Chicago, B & Q. R Go. App, 277 
SW. 366—^Brown v American Cor 
& Foundry Co. App, 271 S W. 540 

NBC—^Hussey v. Boston & M R R. 

133 A 9, 82 NBL 286. 

89 C J. p 1202 note 66 

90). Ala—^Barger v Oswalt, 194 So 
884, 289 Ala. 289. 

—^Roach y. Haynes, 72 SW2d 
682, 189 Ark 899 

Miss—^New Orleans G-reat Northern 
R Co V* Branton. 146 So 870, 167 
Miss 62, certiorari denied 54 S Ct 
88, 290 US 667, 78 L Ed 677 
Mo—Dixon V. Frazier-Davis Conat 
Co, 298 SW 827, 318 Mo 60— 
Mooney v. Monark Gasoline & Oil 
Co, 298 SW 69. 817 Mo 1265— 
Allen v Missouri Pac Ry Co. 294 
SW 80—Juncker v. Keisel, App, 
16 SW2d 690—Stegemann v Heil 
Paokmg Co., App. 2 SW.2d 169— 
Landcaster v. National Enameling 
& Stamping Co, App., 1 SW2d 
288—Schulte v Carmichael-Cryder 
Co, App., 282 SW 181—McNairy 
T Pulitzer Pub Co, App, 274 S 
W 849 

N.H—WemysB v Wyoming Valley 
Paper Ca, 172 A 488, 86 NH 687 


S C —^Leslie v Southern Paving 

Const Co, 169 SE 139, 169 SC 
414 

Tex—^Missouri, K & T Ry Co of 
Texas v Riddle, Civ App, 277 S 
W 164 

Wash—^Blair v Hmema Theatres of 
Washington, 277 P 898, 162 Wash 
122 

Wis—Nellis V Chicago, M, St P & 
P R Co. 236 NW 668. 206 Wis 
397, certiorari denied Chicago, M, 
St P & P R Co V Nellis, 62 S 
Ct 393, 285 US 543. 76 LEd 935 
89 C J p 1201 note 64, p 1202 note 67 
Sitting on edge of truck 
Whether cotton picker transported 
from plantation In employer's over¬ 
crowded truck. Bitting on left edge of 
truck with legs hanging down, and 
injured in passing of approaching 
truck, was negligent, was held ques¬ 
tion for Jury—^Haraway v Mance, 56 
S W2d 1023, 186 Ark 971 
Zieoiilng against guard roll 
U S —Thomson v Boles, CCA Minn, 
123 F2d 487, certiorari denied 62 
set 632, 815 US 804, 86 LEd 
1204 

81. Iowa—^Hedberg v Lester, 270 
NW 447. 222 Iowa 1026 
Mo —Storey v Williams Bros , App, 
60 SW2d 698 
39 CJ P 1202 note 66 
Combination of dangerous oironxn^ 
Btaaoes 

Evidence that defendant's farm 
employee who was directed by fore¬ 
man to gather coal along railroad 
tracks walked on top of underpass 
wall, eight or nme feet high, know¬ 
ing that cap of wall was broken in 
places, and evidence that it was a 
drizzly day, that employee had but 
one eye, that he was carrying a sev¬ 
enty or seventy-five pound sack of 
coal on his shoulder, and that there 
was gravel on top of wall, showed 
that employee was guilty of "con¬ 
tributory negligence” as a matter of 
law barrmg recovery for injuries 
sustained in fall from wall—^Russell 
V. Johnson, 160 SW2d 701, 849 Mo 
267 

89. US —^Rocoo V Lehigh Valley R 
Co. NY, 68 set 848. 288 US 276, 
77 LEd 743—^Pitcairn v Hunault, 
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OCAInd, 86 F2d 664—New York, 
C & St L R Co V Boulden. CC 
A Ind, 63 F 2d 917, certiorari de¬ 
nied 63 set 786, 289 US 753, 77 
LEd 1498 

Ala—Gulf. M & N R Co V Wil¬ 
liams, 119 So 212, 218 Ala 481, 
certiorari dismissed 60 S Ct 86, 
280 US 626, 74 LEd 593 

Ark—Barber v. Parker, 76 SW2d 
973. 190 Ark 34 

Cal—Miller v Cookson. 265 P 374. 
89 Cal App 602 

Conn—^Rescigno v Rosner, 198 A 
761, 124 Conn 253 

Fla—^Wmter Park Telephone Co v 
Strong, 179 So 289, 130 Fla 755, 
rehearing denied 182 So 927 

La—^Watkins v Jahneke Dry Docks. 
125 So 469, 12 La App 360 

Me—^Boober v Bicknell, 191 A. 276, 
136 Me 168 

Miss —Odom v Walker, 11 So 2d 452, 
193 Miss 862 

Mo —Morns v Atlas Portland Ce¬ 
ment Co, 19 SW2d 866. 323 Mo 
307—^Vordermork v Hill-Behan 
Lumber Co, 12 S W 2d 498—^Hidd v 
Chicago. R I & P Ry Co. 274 
SW 1079, 810 Mo 1, certiorari de¬ 
nied Chicago, R I & P Ry Co 
V Kidd, 46 set 119, 269 US 682, 
70 L Ed 424—Crull v Maseman, 
App, 189 S W 2d 1009, opinion 

quashed on other grounds State ex 
rel Massman v Bland, 194 SW2d 
42, 365 Mo 17—Johnson v Ingram, 
178 SW2d 621, 238 MoApp 241 
—^Marsamck v Luechtefeld, App. 
167 SW2d 637—^Landcaster v Na¬ 
tional Enameling & Stamping Co, 
App, 1 S W 2d 238—^Koonse v 

Standard Steel Works Co, 300 S 
W 681, 221 MoApp 1281--Cor- 
nelius V Terminal R Ass'n of St 
Louis, App, 284 SW 818—Schil¬ 
lings V Big Creek Coal Co, App, 
277 SW 964 

Mont—Kvia v Fedderson, 122 P3d 
207, 118 Mont 97. 

Neb—^Large v Johnson, 248 NW 
400, 124 Neb 821 

NH—^Perkins v Nashua Mfg Co, 
16 A 2d 700, 91 NH 211—Jacques 
V. Cote, 14 A 2d 649, 91 NH 107 
—^Bill V. New England Cities Ice 
Co, 10 A 2d 662, 90 NH 468— 
Pickett V Norwood Calef & Co, 
196 A 627. 89 NH 244—Lucas v 
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to say whether the danger ^\as obvious or latent,25 
and whether the servant had sufficient opportunity to 
discover it,24 or was m duty bound to make an in¬ 


spection,25 or to take other steps which would have 
revealed or eliminated the danger 2® However, 
where the evidence shows that the danger is so 


Pietkevich, 175 A 284. 87 NH 148 
—^Wentworth v Boston & M R R, 
166 A 265, &6 NH 251—Bridges 
V Great Falls MSg Go. 156 A 
697, 85 NH 220—^Hussey v Bos¬ 
ton & M R R, 133 A 9. 82 XH 
236—^Turner v Globe Automatic 
•Sprinkler Co, 128 A 529. 81 NH 
443 

NM—Olguin V Thygesen, 143 P2d 
686, 47 NM 877 

NT—Healy v Hne R Co, 180 NE 
888, 259 NT 40, certiorari de¬ 
nied Erie R Co V Healy, 68 S 
Ct 81. 287 US 628, 77 LEd 646 
—Lovell V Haas, 27 NTS 2d 886, 
262 AppDiv 49 

Okl—^Enox V Schomaker, 129 P2d 
841, 191 Okl 887 

Or —^Adskim v Oregon-Washington 
R & Nay Co. 294 P 605, 134 Or 
674 

Pa—^Bailey v Alexander Realty Co, 
20 A 2d 764. 842 Pa 862 
Tex —City of Panhandle v Byrd, 
CivApp, 77 SW2d 904, reversed 
on other grounds 106 SW2d 660, 
130 Tex 96 

Va—^Roberts v Southern Ry Co, 
144 S E 868, 151 Va 816, rehear¬ 
ing denied 145 SE. 255, 151 Va. 
816 

Wash—Thornton v Van De Kamp’s 
Holland Dutch Bakers, 42 P 2d 
799, 181 Wash 218—Lander v 

Shannon, 268 P 146, 148 Wash 93 
Wis —^Nellis V Chicago, M, St P 
& P R Co. 236 NW 668. 205 
Wis 397, certiorari denied Chi¬ 
cago, M. St P & P R Co V Nel- 
Us, 62 set 893, 285 US 648, 76 
LEd 936 

89 C J p 1202 note 68 

aSere knowledge of defect or danger 
Where the evidence establishes 
that an employee had knowledge of 
a danger or defect, but did not ap¬ 
preciate the danger arising there¬ 
from, such knowledge is not suffi¬ 
cient to charge him with contribu¬ 
tory negligence as a matter of law, 
and the Question should be submitted 
to the jury. 

Ill—Fox V Beall, 41 NE2d 126, 814 
IllApp 144 

Mich—^Kucinski v City Laundry & 
Cleaning Works. 218 NW 778, 
242 Mich 962 

Habitnally careless driver 
Employee was held not contribu- 
torily negligent as matter of law in 
riding with fellow employee with 
knowledge of habitual negligence in 
operation of automobile —Cento v 
American Fruit Growers, MoApp, 7 
S.W2d 804 

flS. Ark—^Roach v. Haynes, 72 SW. 
2d 532, 189 Ark. 899—McDonald v 


Heilbron-Palmer Tank Line Co, 
292 SW 115, 173 Ark 77 
Ga—^Atlantic Coast Line R Co v 
Frierson, 4 SE2d 131. 60 GaApp 
465 

Miss—^Legan & McClure Lumber Co 
V. Fairchild, 124 So 336, 155 Mi^s 
271 

Mo—^Phares v Century Electric Co, 
83 SW2d 91. 836 Mo 961—Ro«e 
V Missouri Dist Telegraph Co, 41 
SW2d 562. 328 Mo 1009, 81 A L 
R 400—^Hoffman v Peerless White 
Lime Co. 296 SW 764, 817 Mo 
86—^Fischer v M-K Express Co, 
App, 158 SW2d 458—Johnson v 
Boaz-Eiel Const Co, App, 22 S 
W 2d 881—^Hankins v St Louis- 
San Francisco Rv Co, App, 14 8 
W 2d 674—^De Bastian v Lesser- 
Goldman Cotton Co, App, 297 S 
W 174—^Phillips V American Car 
& Foundry Go, App. 287 SW SIO 
—^McNairy v Pulitzer Pub Co, 
App, 274 SW 849—^McGowan v 
American Mfg Co, App, 2*70 S 
W 423 

Or —^Hennig v Carstens Packing Co, 
297 P 1055, 136 Or 267 
S C —Whisenhunt v Atlantic Coast 
Line R Co. 10 SE 2d 305, 195 8 
C 218—Stogner v Great Atlantic 
& Pacific Tea Co, 192 S E 406, 184 
SC 406 

Wash—Wickman v Twin Harbor 
Stevedormg & Tug Co, 244 P 268, 
138 Wash 168 
39 C J p 1203 note 69 
Effect of ''simple tool dootzlne" 

(1) Fact that tool injuring em¬ 
ployee IS simple does not as matter 
of law establish affirmative defense 
of contributory negligence—Quanah, 
A & P Ry Co V Gray, GCA Tex, 
63 F 2d 410, certiorari demed 54 S 
Ct 64, 290 US 636, 78 LEd 558 

(2) Simple-tool doctrine general¬ 
ly see supra S 390 

Alter employer's repair of defect 
Hod carrier injured by collapse of 
building was held not negligent, as 
mattei of law, where buildmg was 
braced after he noticed condition — 
Whitehead v Eoberman, MoApp, 
299 SW 121 

Mass—Ryan v. Gray, 65 NE2d 
700, 816 Mass 269—^Wood v Na^ 
tlonal Theatre Co. 42 NE2d 536, 
811 Mass 660 

Utah—Miller v. Southern Pac Go. 
21 P2d 865, 82 Utah 45, certiorari 
demed Southern Pac Co v Miller, 
64 set. 207. 290 US 697, 78 L 
Ed 600. 

89 C J. p 1208 note 70. 

ftB. US—^Missouri Pac R Co v 
Spangler. CCA Ark, 140 F2d 917. 
Ark—^Norton & Wheeler Stave Co v 
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Wright, lOe SW2d ITS, 194 Ark 
115—McCormack-Reedy Lumber 
Co V Savage, 273 SVT 1028, 169 
Ark 192 

Mo—Good V Missouri-Eansas-Texas 
R Co, 97 SW2d 612, 339 Mo 330, 
certiorari denied Missoun-Kansas- 
Texas R Co v Good, 67 SCt 231, 
299 US 605, 81 LEd 446—^Ensler 

V Missouri Pac R. Co, 23 S W 2d 
1034, 824 Mo 630—Cunningham V 
Doe Run Lead Co, 4 S W 3d 802— 
Dixon V Frazier-Davis Const Co, 
298 SW 837. 318 Mo 60—Stahl V 
St Louis-San Francisco Ry Co, 
287 SW 628—^Kramer v f^nsas 
City Power & Light Co, 279 S W 
43, 311 Mo 369—^Arnold v Gra¬ 
ham, 272 SW 90, 219 MoApp 249 

NH—Pike V Gagne, 11 A 2d 809. 90 
NH 516—Lucas v Pietkevich, 176 
A 284, 87 NH 148 

N C —^Eennedy v Western Union 
Telegraph Co, 161 SE 396, 201 N 
C 756—^Burgess v North Carolina 
Electrical Power Co, 136 S E 711, 
198 NC 223 

SC—^Whisenhunt v Atlantic Coast 
Line R Co, 10 SE2d 805. 195 8 
C 218 

SD—Breen v Ereen. 225 NW 228, 
55 SD 150 

Tex—St Louis, S F & T Ry Co 

V Green. Civ App , 22 S TV 2d 550, 
reversed on other grounds, Com 
App, 37 SW2d 123 

89 C J p 1203 note 71 

96. Minn —^Thom v Northern Pac 
Ry Co, 252 NW 650, 190 Minn 
622 

Mo —^Harms v. Emerson Electric 
Mfg Co. 41 ST\’’2d 375. 

NH—^Maltais v City of Concozd, 
166 A 267, 86 NH 211 
N M —Olguin V Thygesen, 143 P 3d 
685, 47 NM 377 

Or—^Hovedsgaard v Grand Rapids 
Store Equipment Corporation, 5 P. 
2d 86, 138 Or 39 

rallure to tnzn on. light 
Or—Whisler v U S Nat Bank of 
Portland, 83 P2d 1079, 160 Or 10. 
Fallnzs to test scaffold 
Contributory negligence of pamter. 
mjured on failmg of scaffold, in fail- 
mg to test scaffold after moving it. 
was held for jury—Sloan v Polar 
Wave Ice & Fuel Co., 19 SW2d 476, 
823 Mo 863 
Failnxe to repair 

(1) In action for injuries to rail¬ 
road employee operating motorcar on 
track, fault in failing to keep car 
m proper repair was held for jury. 
— Chicago, M., St P. & P. R Co v. 
Busby, CCA Mont, 41 F2d 617. 

(2) Servant's negligence In not re¬ 
pairing ladder, where not furnished 
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glaring and obvious that reasonable men could not 
differ, the court must declare the conduct contrib¬ 
utory negligence as a matter of law.®^ 

Youthful or mcxpericnccd servant WTiether a 
youthful servant28 or one who is inexperienced^^ 
appreaated the danger, and acted wiih the degree 
of care commensurate with his age or experience, 
are questions for the jury, the evidence being m con¬ 
flict 

(6) Continuance at Work with Knowledge of 
Danger 

Whether a servant was negligent in continuing at 
vfork after he became aware of the danger is generally 


a question for the Jury, especially where he relied on 
the master's assurance of safety or promise to repair. 
Whether the failure of the servant to adopt precau¬ 
tions against known danger constituted negligence is a 
question for the jury on disputed evidence. 

Whether a servant was wanting in common pru¬ 
dence in continumg at the work after he became 
aware of the danger is for the jury to determine, 
where reasonable imnds may differ on the ques¬ 
tion Whether a servant is guilty of contributory 
negligence in continuing at work after notice or 
complaint to the master of defects or dangers is sim¬ 
ilarly generally a question of fact for the jury 81 

Rehance on assurance of safety. Where there is 


with tools or nails, was held tor 
Jury—^Braden v Fnedenchaen Floor 
& ■Wall Tils Co, 15 SW2d 923, 223 
2£o App 700 

27- Ark—Hoach v Haynes, 72 S.W 
2d 502, 189 Ark 399 
Mo—^Mosely v Sum, 3?0 SW2d 465, 
344 Mo 969—^HolTman v Peerless 
White Lime Co, 296 SW 764, 817 
Mo 86 

N C —^Hemphill v Standard Oil Co , 
148 SH 443, 197 NC 339 

aa us —Zeidman v Gutterson & 
Gould, CCANH, 139 F 2d 160 
Fla—Crenshaw Bros Produce Co v 
Harper. 191 So 353, 143 Fla 27 
Ean —^Lee v Kansas Citv Public 
Service Co, 22 F 2d 942, 187 Kan 
769 

Mich —^Fontana v Ford Motor Co , 
270 NW 266, 278 Mich 199—La 
Pointe V Chevrette, 250 NW 272, 
264 Mich 482—Sundstrom v Fruit 
Growers’ Facka^ Co, 219 NW 
617, 242 Mich 442—^Brancheau v 
Monroe Binder Board Co, 203 N W. 
149, 239 Mich 681 
Minn—Jenkins v Jenkins, 19 N.W 
2d 389, 220 Minn 216 
Mo—^Birdsong* v Jones, SO SW2d 
1094, 225 Mo App 242—Clayton 

▼ Hydraulic Press Brick Co. App, 
27 SW2d 52—Smiley v Jessup, 
App, 282 SW 110—^Benjamin v. C 
BteLgrer & Sons Hinge Mfg Co, 
App , 278 S W 754—Buffum v F. 
W Woolworth Co. 273 S W. 176, 
221 Mo App 845 

Mont—Shaw v Kendall, 186 P.2d 
748. 114 Mont 823 

NH—^Bilodeau v Gale Bros, 140 A. 
172, 88 NH 196 

NC—^Highflll V. Washington Mills 
Co, 174 SB 467, 206 NC 682— 
Dalton V. Stoneville Cabinet Co, 
142 SB 480, 195 N.C 870—Bos¬ 
well T. Wliltehead Hosiery Mills, 
183 SB 698, 191 NC 649 
8D—Koenekamp v Picasso, 269 N 
W 74, 64 SD 667 

Tenn—Scbilly v Baker, 202 SW2d 
848, 184 Tenn 664 
Tex—^Dougherty v. Robb. Civ App 
5 SW2d ^82, error dismissed 
39 C.J. p 1208 note 72. 


23. US —^Zeldman v Gutterson & 
Gould, CCANH, 139 F2d 160 
Ala—City of Dothan v Hardy, 188 
So 264, 237 Ala 603, 122 A.LR 
687 

-Vrk —Berber v Parker, 76 SW2d 
973. 190 Ark 34—Midland Coal 
Mining Co v Rodden, 41 SW2d 
777. 184 Ark 167—Gaster v Hicks. 
25 SW2d 760, 181 Ark 299 
Colo—^Huddleston v Ingersoll Co, 
128 P 2d 1016, 100 Colo 134 
Mass—Wilson v Daniels, 163 N.B 
661. 257 Mass 234 

Minn—Jenkins v Jenkins, 19 NW 
2d 389, 220 Minn 216 
Mo—Platt V Cape Girardeau Bell 
Telephone Co, App, 12 S W 2d 
933—Smiley v Jessup, App, 282 
SW no 

Mont— Boyd v Great Northern Ry 
Go, 274 P 298, 84 Mont 84 
NH—^Norton v Atlantic Gypsum 
Products Co, 143 A. 469, 88 NH 
407 

NT—Healy v Bne R Co, 180 NE 
888, 259 NY 40. certiorari demed 
Bne R Co V Healy, 63 SCt 81, 
287 US 628, 77 L Bd 546 
NjC —^Robbins v American Uphol¬ 
stery Co, 160 SB 699, 198 N C 75 
Ohl—Chicago, R I & P Ry, Co 
V. Hurst, 268 P 118, 129 Okl 1 
Pa—Verna v Lopresti, 42 A 2d 170, 
157 Fa Super 163 

SC—^Dawson v Gluck Mills, 167 S 
B 143, 169 SC 882 
89 C J p 1204 note 73 

Whether employee was iaexpexleiLced 
In action by employee for injury 
sustamed m slidmg log down moun- 
tam Bide, plamtifTs evidence was 
held sufficient, as against motion 
of nonsuit, to justify jury in finding 
that he was without actual experi¬ 
ence m such work prior to day of In¬ 
jury.—^Bradford v. English, 130 SB 
706, 190 NC 742 

30. US —Galeota v U S Gypsum 
Co. CCANY. 128 F2d 947, cer 
tioran demed U S Gypsum Co, v 
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Galeota, 62 SCt 798, 816 US 813, 
86 LBd 1211 

Ark—^Norton & Wheeler Stave Co 
V. Wnght. 106 SW2d 178, 194 
Ark 116 

Mo —Messing v Judge & Dolph 
Drug Co, 18 SW3d 408, 323 Mo 
901—^Nolen v Halpin-Dwyer Const. 
Co. 29 SW2d 216, 226 Mo App 
224—Braden v Frledenchsen Floor 
& Wall Tile Co, 15 SW2d 928, 
228 Mo App 700—Struckel v 
Busch Sulzer Bros Diesel Engine 
Co, App, 300 SW. 995—Crowell 

V St Louis Screw Co, 298 SW 
621, 220 Mo App 728—^Adkins v 
Chicago, R I & P Ry Co, 292 
SW 1076, 222 Mo App 678—San¬ 
ders V Armour & Co of Delaware, 
App, 292 SW 443—Walker v 
Mitchell Clay Mfg Co, App, 391 
SW 180—Culver v Minden Coal 
Co , App , 286 S W 746—^Plonnett 

V McFall, App, 284 SW 860— 
Reed V Koch, 282 SW 615, 220 
Mo App 175 

NC—Mills V Manon Mfg Co, 151 
SB 92, 198 NC 146 
S C —Whisenhunt v. Atlantic Coast 
Line R Co, 10 SB 2d 806, 196 
SC 218—Tuttle v Hanckel, 183 
SB 484. 179 SC 60 
39 C J p 1204 note 76 

No knowledge of sexions danger 
The fact that employee, suing em¬ 
ployer for first degree bums alleged¬ 
ly caused by muriatic acid solution 
used In cleaning outside brick walls 
of building, continued to work after 
receiving surface bums which were 
produced by the acid and which re¬ 
sulted in reddening of akin and Itch¬ 
ing, did not constitute contributory 
negligence as a matter of law, where 
employee did not know or have rea¬ 
son to believe that acid would do 
him serious mjury —^Marsanick v 
Luechtefeld, Mo. App, 167 SW2d 
637 

31. SO—Googe V. Speaks, 9 S.B2d 
439, 194 SC 206 

Tex—^International & G N R Co 

V Williams, 18 S W. 700, 8J Tex 
343. 
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any evidence tending to show that the servant, in 
undertaking the work on the master’s assurance of 
safety, acted as a reasonably prudent person would 
have acted under the circumstances, the question of 
contributory negligence is for the jury 3^ 

Reliance on promise to repair Whether the 
servant undertook the work in reliance on the mas¬ 
ter’s promise to remedy the dangerous condition, 
and whether he was justified in such undertaking, 
are questions for the jury, where the facts are in 
dispute.®® 

Precautions against known dangers It is for the 
jury to determine whether, knowmg of the danger. 
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the ser\'ant was negligent in failing to adopt the 
precautionary measures that a prudent person in 
like case would have adopted,®^ unless the facts 
are such that but one reasonable inference may be 
drauTi therefrom.®® 

(7) Compliance with, or Disobedience of. 
Rule or Order 

Whether a servant was guilty of negligence m vi¬ 
olating a rule or disobeying or complying with an order 
IS usually a question for the Jury 

The question as to whether the servant was guilty 
of negligence in violating a rule,®® or disobeying 


38. Ala—Smith v Eennedy. 108 So 
664, 214 Ala 427 

Ark—Mercury Mining Co v Cham¬ 
bers. 102 SW2d 648, 193 Ark 771 

Ga—^Atlanta, B & C R Go v King, 
189 SB 680. 66 GaApp 1—Padgett 
y Southern Ry Co, 172 SB 597, 
48 GaApp 214 

E^an—Johnson v St Joseph & G 
I Ry Co. 262 F 494, 125 Kan 
38 

Mass—^Klein v Keresey, 29 KB 2d 
703, 307 Mass 61 

Mo —^Whittington y Westport Ho¬ 
tel Operating Co, 88 SW2d 968, 
826 Mo 1117—Ingram y Piaipie 
Block Coal Co, 6 SW2d 413. 319 
Mo 644—Mooney y Monark Gaso¬ 
line & on Co. 298 SW 69, 317 Mo 
1265—Marsaniok y Luechtefeld, 
App , 167 S W 2d 587—^Manuel v 
American Cbx & Foundry Co, 
App , 23 S W 2d 1073—Lutgen y 
Standard Oil Co, 287 SW 885, 221 
Mo App 778—Spinnell y Goldberg, 
275 SW 775, 219 Mo App 471 

39 C J p 1204 note 77 

33. Conn—Rescigno y Roaner, 198 
A 751, 124 Conn 253 

Ga—^Eyans v Central of Georgia Ry 
Co, 135 S B 760, 36 Ga App 68 

Mo.—Johnson y Ingram, 178 S W 2d 
821, 238 Mo App 241—Glayes y 
Old Gem Catering Co, App, 18 
S W 3d 664—Culyer y Minden Coal 
Co , App , 286 S W 746 

NH—^Nason y Lord-Merrow Excel¬ 
sior Co, 29 A 2d 464, 92 NH 261 

SC—Googe y Speaks, 9 SB2d 489, 
194 SC 206 

89 aj p 1205 note 78 

34. Ark —Goodin y Boyd-Sicard 
Coal Co. 122 SW2d 648. 197 Ark 
17'5—^Missouri Pac R Co y. Skip¬ 
per, 298 SW 849, 174 Ark 1083, 
certiorari demed 48 S Ct 822, 276 
US 629, 72 LBd 740—Miller y 
Hams. 281 SW. 907, 170 Ark 
1193 

Miss—^Wade-Steyens Lumber Co v 
Addy, 194 So 808, 187 Miss 861. 

Mo—Mooney y Monark GUisohne & 
Oil Co, 298 SW 69. 817 Mo 1255 
—Compton V. Louis Rich Const 


Co. 287 SW 474, 315 Mo 1068— 
Smith V St Joseph Ry, Light 
Heat & Power Co, 276 SW 607 
810 Mo 469—Barnes v National 
Biscuit Co, App, 3 SW2d 264— 
Baiber y Missouri Boiler Works 
Co , App , 297 S W 124—Drew v 
St Louis-San Francisco Ry Co, 
293 SW 468. 220 Mo App 720 
Neb—Large v Johnson, 248 NW 
400, 124 Neb 821 

NH—?rorm v Champlm, 43 A 3d 
772, 93 NH 422 

N Y —Sgandurra y 220 Estates, 56 N 
TS2d 684, 1S5 Misc 283, affirmed 
61 NYS2d 910, 270 App Diy 834, 
appeal denied 61 NYS2d 920, 270 
AppDiy 884 

N C —Rigsbee y Atlantic Coast Line 
R Co. 129 SB 580, 190 NC 231 
Okl —^McCracken v Franco-Domin¬ 
ion Deyelopment Corporation, 117 
F 2d 135, 189 Okl 854 
Or—Robbins y Irwin, 178 P 2d 936 
SD—^Finger y Northwest Proper^ 
ties, 257 NW 121, 68 SD 176 
39 C J p 1204 note 74 
FaUnre to wear mask 
US—Fieczonka y Pullman Co, C 
CANY, 102 F 2d 432 
Kv —^Peerless Mfg Corporation v 
Mackey. 171 SW8d 2'68, 294 Ky 
221 

Pa—^Price y New Castle Refiracto- 
ries Co. 8 A 2d 418. 883 Pa 607 
Failure to wear safety belt 
Ark—Chapman v Henderson. 67 B 
W 2d 570, 188 Ark 714 
Fla—Winter Park Telephone Co v 
Strong, 179 So 289, 180 Fla 755, 
rehearing denied 183 So 927 
36. Ark.—Flaisance y Chicago, R 
I & P. R Co. 186 S W. 176, 98 Ark. 
462 

89 C J p 1204 note 76 

36. US —^Rocco y. Lehigh Valley 
R. Co, NY. 68 set 843, 288 U 
S 376. 77 LBd 748—^Mumma v 
Reading Co, CCAPa, 146 F2d 
215—^Missouri Pac. R Co y. 
Spangler. CCA.Ark, 140 F3d 917 
—^Atchison, T & S. F Ry Co y 
Ballard. CCA Tex. 108 F2d 768. 
rehearmg denied 109 F2d 1012, 
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certiorari denied Ballard v Atch¬ 
ison, T & S F R Co, 60 set 
1006, 310 US 646, 84 LBd 1413 
Ala—Southern Ry Co. v Smith, 187 
So 39S, 223 Ala 583 
Ark—^Kan«as City Southern Ry Oo 
y Larsen. 114 SW2d lOSl, 196 
Ark u03, certiorari denied 59 SCt 
82, 305 US 621, 33 LBd 397 
Cal —Myers v Southern Pec Co , 68 
P 2d 387, 14 Cal App 2d 287, hear¬ 
ing denied 69 P2d 1001, 14 Cal 
App 2d 287. 

Ind —Chicago & B l Ry Co v 
Schraeder, 168 N B 468, 90 Ind 
App 161. 

Ky—^Patrick’s Adm'x v Louisville 
& N R Co, 182 SW2d 768, 280 
Ky 181. 

Mo —Meoh y Terminal Railroad 
Ass'n of St Louis, IS S W 2d 610, 

822 Mo 98T. 

Tex—Texas & P Ry. Co. v Short, 
CiyApp, 68 SW2d 996, error re¬ 
fused 

Utah—Allison y McCarthy. 147 P.Sd 
970, 106 Utah 278. 

89 C J p 1200 note 67 

Fuzpose of rule aa faotor 

Byidence that servant injured 
while operating replaner was *'8up- 
posed" to use only one-inch lumber 
on replaner when set for certain 
thickness, and that lumber used was 
of various thicknesses, was Insuffi¬ 
cient to require finding of contribu¬ 
tory negligence as matter of law, 
in absence of evidence that supposed 
rule was a safety regrulation estab¬ 
lished for servant’s protection — 
Monn y Champlm. 43 A 2d 772, 98 
NH 422 

Costoinary or habitual vioWlOB of 
mle 

(1) Whether employer's rule re¬ 
specting employee's riding on motor 
was habitually disregarded with 
knowledge or acquiescence of em¬ 
ployer’s agents and servants, superi¬ 
or in authority to injured employee, 
was held question for Jury—South¬ 
ern Mining Co v Hensley. 66 SWt 
2d 965, 247 Ky 276 

(2) Where evidence showing ha-^ 
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an arder,37 of the master, is one of fact for the 
determination of the jury, unless the evidence is 
such that there is no reasonable ground for a dif¬ 
ference of opinion as to such fact^^ 

Compliance with negligent order It is for the 
j’ury to determine whether the servant, in comply¬ 
ing with an order of the master involving extraordi¬ 
nary and unnecessary hazard, acted as a reasonably 
careful person would have acted under the circum¬ 
stances,3® unless the act directed was fraught with 
such imminent and apparent danger that no reason¬ 
able man would have attempted it 


(8) Injury Avoidable by Final Effort of 
Master 

Although the servant’s negligenea placed him in a 
position of peril, whether his subsequent conduct pre¬ 
cludes or affects his recovery, or whether the negli¬ 
gence of the master intervened, is a question for the 
jury, unless the evidence permits of one inference. 

Although the servant was initially negligent in 
placing himself in a position of peril, whether his 
subsequent conduct was such as to preclude a re¬ 
covery or warrant a diminution of the damages, or 
whether the negligence of the master intervened, 
is a question for the jury,*i unless the facts are 


bitual nonohservance of rule forbid¬ 
ding- switchmen to board front of 
approaching- engines was couched in 
substantially same language as rule, 
question whether it was custom to 
board approaching engine from be¬ 
tween rails was for jury—Johnson 
V Chicago & E I Ry Co. 64 S W 2d 
674. 884 Mo 22 
Posting of blue flag or light 

(1) Whether railroad employee did 
or did not post a blue flag or blue 
light or other warning device in ac¬ 
cordance with railroad's rules is or¬ 
dinarily a question of fact for the 
jury. 

Mo—Perry v. Misaoun-Kansas-Tex- 
as R Co, 104 SW2d 332, 840 Mo 
1062. 

Ohio—^Davis V Hussey, 153 NB 
87*5, 22 Ohio App 191, certiorari 
denied Mellon v Hussey. 46 SCt 
855. 270 U.S 669, 70 LBd 785 

(2) Whether manner in which de¬ 
ceased employee displayed blue flag 
to indicate that work -was being done 
on box car complied with railroad 
rule -was a jury question —^Lowden v 
Burke, GCA.Minn, 129 F2d 767 
37. Ky—^Bvans v Crusott. 97 SW 

2d 669, 265 Hy 698 

Mo—Wilson V, Chicago, B & Q R 
Co. 296 SW. 1017, 317 Mo 646— 
Shubert v Fleming, App, 1 SW. 
2d 862—^Eoonse v Standard Steel 
Works Co., 800 SW. 631, 221 Mo 
App 1281—^McNairy v Pulitzer 
Pub Co. App, 374 SW 849 
Wash —Schmidt v. Pels, 87 P 2d 278, 
198 Wash 80. 

39 C J jp 1201 note 58 
Employez*# aoqulesoenoe la violation 
of order 

Contributory negligence of bleach- 
ery employee suffering illness from 
tasting acid solution for testing 
strength instead of using hydrome¬ 
ter, as overseer instructed, under 
evidence showing employers acqui¬ 
esced In employees* disregard of in¬ 
structions, was held for jury—^Mus- 
grave v Qreat Falls Mfg Co., 169 
A 588, 86 NH 876 

3& ns—^Lowden v Burke, CCJL 
Mmn, 129 F2d 7'67. 

Ky—^Rex Red Ash Coal Co. v. Bar¬ 


ley's Adm'r, 6 SW2d 724, 224 Ky 
485 

Mo —^McNairy v Pulitzer Pub Co, 
App. 274 SW 849 
Utah—^Allison v McCarthy, 147 P 
2d 870, 106 Utah 278 
Wash —Schmidt v Pelz. 87 P 2d 278, 
198 Wash 80 
39 C J p 1201 note 69 
Bxoesslve rate of speed 
U S —^Atchison, T & S F Ry Co 
V Ballard, CCA Tex, 108 F 2d 
768, rehearmg denied 109 F2d 
1012, certiorari demed Ballard v 
Atchison. T & S F R Co, 60 S 
Ct 1096, 810 US 646, 84 LBd 
1418 

39. U S —Miller v Central R Co of 
New Jersey, CCANT, 68 F 2d 
635, certioraii denied Central R 
Co of New Jersey v Miller, 63 S 
Ct 18, 287 US 617. 77 L. Ed 636 
Ark—Gilliland Oil Co v Wilburn, 3 
SW2d 41. 176 Ark 1204—Ault v 
McGaughey. 292 SW 3>59, 178 Ark 
322 

Colo—Chicago, R I & P Ry Co V 
Cline, 14 P2d 495, 91 Colo 256 
Conn—Schneider v Raymond, 136 
A 874, 106 Conn 72 
Qa.—^Howard v Georgia Power Co, 
176 SE 69, 49 GaApp 420—Pad¬ 
gett V Southern Ry Co, 172 S 
E 597, 48 GaApp 214 
Ind—McKinnon v Parrill, 88 NB 
2d 1008, 111 Ind App 343 
Kan—Hush v Brown, 109 P2d 84, 
153 Kan 59 

Miss —Odom V Walker, 11 So 3d 462, 
198 Miss 862—^Mississippi Power 
& Light Co V Smith, 153 So 876, 
169 Miss 447 

Mo—Phares v Century Electric Co, 
111 SW2d 11, 341 Mo 990— 

Phares v Century Electric Co, 82 
SW2d 91. 386 Mo 961—Berry V 
Baltimore & O R Co. 43 SW 2d 
782, reversed on other grounds 62 
set 610, 286 US 272, 76 LEd 
1098—Crane v Liberty Foundry 
Co, 17 SW2d 946, 322 Mo 692— 
Loduca V St Louis-San Francisco 
Ry Co, 289 8W 908, 315 Mo 381 
—Pharos v Century Electric Co, 
App, 181 SW.2d 879—Jenkins v 
Kansas City, 91 SW2d 98, 280 Mo 
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App 837—^Nolen v Halpm-Dwyer 
Const Co, 29 SW2d 216, 225 Mo 
App 224—Goodson v Luce, App, 
24 SW2d 682—Johnson v Boaz- 
Kiel Const Co, App, 22 SW2d 
881—^Braden v Fnederlchsen Floor 
& Wall Tile Co, 15 SW3d 923, 
223 Mo App 700—Clayton v Me- 
talcrafts Corporation, App. 12 S 
W 2d 938—Sexton v Garrison, 
App, 295 S W 484—^Roberson v 
Loose-Wiles Biscuit Co, App, 285 
SW 127 

NH—Tremblay v J Rudnick & 
Sons. 18 A 2d 1<53. 91 N H 24—^Per¬ 
reault V Allen Oil Co, 179 A 365, 
87 NH 306 

NC—Bateman v Brooks, 167 SE 
627, 204 NC 176 

Ohio—Tuck V Chappie, 162 NE 
660, 115 Ohio St 177 
Okl—^Baker v J H Hudson Drill¬ 
ing Co, 300 P 386, 149 Okl 180 
Tex—Howard v Bennett, Civ App, 
166 S W 2d 919, reversed on other 
grounds 170 SW2d 709, 141 Tex 
101 

Vt—Blaisdell v Blake. 11 A 2d 216, 
111 Vt 123 
39 CJ p 1201 note 60 
Opezatioa of defooUve elevator 
If employer directed superintend¬ 
ent to continue operation of eleva¬ 
tor, after he suggested discontinu¬ 
ance of use until defect, the ns^ 
ture of which he was unable to de¬ 
termine, had been remedied, it was 
then a question of fact for jury 
whether superintendent was negli¬ 
gent in continuing its operation, and 
in taking passage thereon at time 
of accident—O'Quinn v Alston. 104 
So 668, 213 Ala 846, 89 ALR 1268 

40. Mo —Braden v. S^iederichsen 
Floor & Wall Tile Co, 16 SW2d 
928, 223 Mo App 700 

89 CJ p 1201 note 61 

41. US —Chicago, M, St P & P. 
R Co V Kane, CCA Mont, 83 F. 
2d 866, certiorari denied 60 SCt 
87. 280 US 688, 74 LEd 687 

Ark—^Missouri Pac R Co v Skip¬ 
per, 298 SW 849, 174 Ark 1088, 
certiorari denied 48 SCt 822, 276 
U S. 629, 72 L Ed 740. 

Mo—Woodward v Missouri pac. R. 
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such that but one conclusion can reasonably be 
drawn therefrom 42 However, it has been held that, 
where the origmal negligence amounted to a reck¬ 
less disregard of safety, the question as to the ex¬ 
ercise of care in the emergency may not be submit¬ 
ted to the jury 48 

c. Application to Particnlar Dangers 

(1) Dangerous or defective appliances 

or places 

(2) Dangerous operations 

(1) Dangerous or Defective Appliances or 
Places 

(a) Machinery 

(b) Railroads 

(c) Other appliances or places 


(a) Machinery 

Whether the eervant was negligent In the operation 
of dangerous or defective machinery, or in coming in 
contact with unguarded machinery, or in oiling or ad¬ 
justing machinery while in motion Is a question for 
the jury on conflicting evidence 

In accordance with the rule that contributory neg¬ 
ligence and issues relating thereto are questions for 
the jury unless the evidence is conclusive or is of 
such character that only one inference can be drawn 
from It by all reasonable minds, discussed supra 
subdivision a of this section, the question whether 
the servant was negligent in the operation of a dan¬ 
gerous or defective machine44 or in coming into 
contact with unguarded machinery while there¬ 
about employed45 has been held, where the evidence 
IS conflicting, to be left to the determination of a 
jury Thus, in such case, it is for the jury to say 
whether the sen*ant was negligent in attempting to 
oil46 or to clean or adjust47 machinery without stop- 


Co. >295 SW 98. 316 Mo 1196, cer- 
tioraii denied Mlssouti Pac R 
Co V Woodward, 48 SCt 116, 276 
U S 652. 72 L Bd 422—Rose v St 
Liouis-San Francisco Ry Co, 289 
SW 913, 816 Mo 1181—Beal v 
Chicago, B & Q R Co, 286 S W 
482—Hensley v Dorr, App, 202 
SW2d 653—Yoorhees v Chicago, 
R I & P Ry Co, App. 7 SW 
2d 740 

89 C J p 1200 notes 61. 62 
Last clear chance theory see supra 
8 428 

42. US —St Louis Southwestern 

Ry Co V Simpson, Ark, 62 SCt 
620, 286 US 846, 76 LFd 1162— 
Brennan v Baltimore & O R Co, 
CCANY, 116 F2d 666, certiorari 
denied 61 SCt 614, 812 US 686. 
85 LEd 1128 

Ark—^Missouri Pac R Co v Beard, 
89 SW2d 292, 183 Ark 877—St 
Louis-San Francisco Ry Co v 
Smith, 81 6 W 2d 407, 182 Ark 299 
Mo—Oeorge v Missouri Pac R Co, 
261 SW 729, 213 Mo App 668 
Tex—^Brittain v Fort Worth & D C 
Ry Co, Civ App, 128 SW3d 874, 
error dismissed, judgment correct 
—^Panhandle & S F Ry Co. v 
Ooan, Civ App, 271 SW 206. 
Sarvmaf a ohlivloiunMSB of danger 
Is not alone sufficient to msJce mas¬ 
ter's negligence issue for jury—Par¬ 
ker V St Louis-San Francisco Ry. 
Co , Mo App , 297 S W 146 
Belay la removal to hospltaa 
Evidence of negligence of other 
train employees under the "human¬ 
itarian doctrine" in failing to trans¬ 
port a seriously injured trainman by 
motor ambulance to a city hospital 
twenty-eight miles away and m at¬ 
tempting to transport the injured 
brakeman by freight tram to a hos¬ 
pital flfty-mne miles away, the 


brakeman dying before arrival, was 
insufficient for jury, where the fault, 
if anj', of the trainmen was an error 
of judgment for vhich the rails oad 
would not he liable—^Kum v Den¬ 
son. 10 So 2d 198, 193 Miss 768 
Failure to blow whistle 
Where evidence established that 
engineer had blown three signals 
within fifteen to thirty seconds be¬ 
fore observing automobile which ap¬ 
proached the crossing on a road in 
open country, failure of engineer to 
blow whistle again after discovering 
the automobile did not authorize 
submission of question of railroad's 
negligence under "last clear chanoe" 
doctrine—Southern Ry Co v Mel¬ 
ton, 198 So 688, 240 Ala 244 
Failuro to reverse engine 
Engineer's undisputed testimony 
that it would not have been helpful 
to stop tram any quicker if engi¬ 
neer had reversed engine instead of 
merely applying brakes, shuttmg off 
steam, and opening sandbox, preclud¬ 
ed submission to jury under "last 
clear chance" doctrine of question 
of engineer’s negligence in failing to 
reverse the engrme —Southern Ry 
Co V Melton, supra. 

48. Ala —Alabama Co v. Sanders, 
80 So. 860, 202 Ala. 295. 

89 C J p 1200 note 66 

44. US—iECing Cotton Mills v Wil¬ 
son. CCAHC, 61 F2d 1004. 
Ark.—Hill v Hardy, 167 SW2d 494, 
203 Ark 79—^Mississippi River 
Fuel Corporation v Moms, 86 S 
W.2d 607, 188 Ark 207 
NO —^Maulden v. High Fomt Bend¬ 
ing & Chair Co, 144 SE. 657, 196 
N.a 122 

Wis—Dugenske v. WSrae, 216 NW 
829, 194 Wis 169 
39 C J. P 1205 note 84. 
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Paztloiilar maohmss 

(1) Laundry press machine— Issl- 
belle V Crystal Laundry. 41 A 2d 241, 
93 NH 264 

(2) Punch press—^Kitchen v. 
Schlueter Mfg Co, 20 SW2d 676, 
328 Mo 1179—^Uhl v. Century Elec¬ 
tric Co, Mo App, 296 SW. 127— 
Mabe v Gille Mfg Co, 271 S W 1028, 
219 Mo App 234 

(3) Shearing machine—^Beuo v. 
Mesker Bros Iron Co, Mo App, 7 
SW2d 488 

(4) Tractor. 

Mo—Compton v Louis Rich Const 
Co, 287 SW 474, 816 Mo 1068 
Tex —Lawson v. Hutcherson, Civ 
App, 188 SW2d 181, error dis¬ 
missed, judgment correct 
(6) Washing machine—^Foley v. 
Bennett, 17 NW2d 609. 219 Mmn. 
249—39 CJ p 1205 note 84 [gg] 

(6) Wood-bonng machine—^Maier 
V American Car & Foundry Co, Mo. 
App, 296 SW 212 

(7) Wood - working machme — 
Stanton v Morrison Mills, 47 A 2d 
112, 94 NH 92 

46. Mo—Andybur v. National Pig¬ 
ments & Chemical Co., App, 24 S. 
W 2d 1069 

39 C J p 1206 note 85. 

Belt 

NH—^Boucher v Namasket Co, 17 
A 2d 98. 91 NH 216. 

39 C J p 1206 note 86 [a]. 

Saw 

Ark—^E L Bruce Co v Corbett, 69 
S W 2d 270, 188 Ark 962. 

Mo—Carlisle v. Tilghmon, 169 SW. 
2d 668 

39 C J p 1206 note 85 [kj. 

4(6. US.—Woolfe v. Ohio Oil Oo, 
CCA Ohio, 286 F. 829 
39 CJ. p 1207 note 86. 

47. Ark.—Ft. Smith Rim & Bow 
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pingc Its motion; and whether the servant who was 
injured by reason o£ the unexpected starting of the 
machmery was guilty of negligence in assuming an 
unsafe position, or in failing to take precautionary 
measures against such starting, is likewise a ques¬ 
tion for the jury where the facts are in dispute^* 
However, where the evidence on the question as to 
the negligence of the servant, injured in the course 
of his employment at or about dangerous or defec¬ 
tive machinery, pernuts of but one inference it is 
one of law for the determination of the courted 

(b) Railroads 

Whether a servant injured in the eouree of his em¬ 
ployment in connection with a railroad was guilty of 


57 O.J.S. 

contributory negligence is a question for the jury where 
the evidence Is conflicting. 

Whether the servant injured in the course of his 
employment in connection with a railroad was guilty 
of contributory negligence is a question for the jury 
where the evidence is conflicting 5® Thus, in such 
case, it is for the jury to determine whether the 
servant was negligent in failing to avoid injury from 
a known or discoverable defect or danger in a lo- 
comotive,Bi car,52 track,®3 or roadbed ,5* or wheth¬ 
er he was negligent in operating a tram, locomo¬ 
tive, or car in such manner as to cause a collision's 
or derailment ,5® or whether he was negligent with 
reference to adopting an unsafe method of adjust¬ 
ing a coupling between cars 


Go V Baker. 271 SW. 945, 168 
Ark 798 

Mo —V St LiOUib Car Co , 37 
SW2d 518—Baker v Atlas Port¬ 
land Cement Go, App.. 299 SW 
70—Zem v Pickel Stone Co., App, 
278 SW. 165 

89 C J p 1207 note 87 

Beplacing 

Ark —Chapman & Dewey Lumber 
Co V. Bryan, 35 SW2d 80, 183 
Ark 119 

SC—Taylor v Wmnsboro Mills, 143 
SB 474, 146 SC 28 

39 C J p 1207 note 87 [o] 

48. Aik—^Athletio Mining & Smelt¬ 
ing Co y Sharp, 205 S W. 696, 186 
Ark 330 

89 CJ p 1207 hote 88 

40. Mass —Carroll v Augustus 

Hubbard, 106 XE 1021, 219 Alass 
289 

89 CJ p 1208 note S9 

60. US —Buenanan v Chicago & X 
W By Co, G C A Ill, 169 F 2d 676 

61, Ala.—Alabama Great Southern 
B Co V Baum, 81 So 2d 366, 249 
Ala. 442 

Mibb —Gulf, M & K. B Co v Wood. 
146 So 298, 164 Miss 766, motion 
sustamed 147 So 662, certiorari 
denied 63 SCt 791, 288 US 769, 
77 LEd 1602 

Mo—^Harlan y. Wabash By Co, 73 
SW2d 749, 836 Mo 414. 

89 CJ. p 1211 note 19 

Beat and gases In fizebox 

US—^Albright y Pennaylyama B 
Go, DC Pa, 16 FSupp 281 

68. US—Guest y Wabash B. Co., 
CCAIll, 147 F2d 579 

Minn—Wolf y Chicago, M, St P & 
P B Co, 230 XW 826. 180 Mlxm 
810 

Mo—^Biley y Wabash By Co, 44 S 
W2d 136, 328 Mo. 910—Lane y. St 
Louis-San Francisco B Co, App, 
10 SW2d 962 

Okl—Chicago, B I & P By Co y 
Bmg, 26 P2d 304. 166 Okl. 169. 


Tex —^Boberta y Texas & P By Co, 
180 SW2d 330, 142 Tex 550 

39 CJ p 1211 note 20 

Safeetlve automatic conplings 

Minn —^Boaa y Duluth, Missabe & 
Iron Bange By Co, 281 NW 76. 
203 Minn 812 

63. US —^Erie B. Co y. White, Ohio, 
187 F 666, 109 CCA 833, rehear¬ 
ing demed 187 F. 944, 109 CCA 
326 

39 C J p 1211 note 21 

64. US —^Handy y Beading Co, D 
C Pa , 66 F Supp 246 

X J —^Koske y Delaware, L & W B 
Co, 142 A 43, 104 NJLaw 627, 
affirmed Delaware, L & W B Co 
y. Koske, 49 SCt 202, 279 U S 7, 
73 LEd 678 

39 C J p 1311 note 22 

Oefeotiye bndge 

Okl—Chicago, B I & P By Co y 
Brooks, 11 P2d 142. 166 Okl 68, 
certiorari demed Chicago, B I & 
P. B. Co y. Squire, 62 S Ct 602, 
286 US 662, 76 LEd 1387 

66. US—^Ballard y Atchison, T & 
S F B Co, CCA-Tex. 100 F 2d 
162—Detroit, T & I B Co v 
Hahn, GCA Ohio, 47 F 2d 69, cer¬ 
tiorari denied 51 SCt 489, 288 U 
S 842, 76 LEd. 1462 

Ala.—^Louisyille & X B Co y Griz- 
zard, 189 So 203, 338 Ala 49, cer¬ 
tiorari denied 60 S Ct 140, 808 U S 
608, 84 LEd. 604 

Ark—Kansas City Southern By Co 
y Taylor, 190 SW2d 968, 209 Ark 
488 

Colo —Auslender y Boettcher, 242 P 
672, 78 Colo. 427 

Ill—Armstrong y. Chicago & W I 
B Co, 263 Ill App 126, affirmed 
183 NE 478, 850 Ill 426. certiorari 
denied Chicago & W. L B. Co y 
Armstrong, 68 SCt. 628, 289 US 
724, 77 LEd 1476 

Ey —^Louisville & X B Co y Jolly's 
Adm'x. 28 SW2d 664, 282 Ey 702, 
certiorari denied Louisville & X 
B. Co. y Jolly. 61 S Ct 26. 282 U 
S 847, 75 LEd 751. 

232 


Mo —^Brock y Mobile & O B Co, 61 
SW2d 100. 330 Mo 918, certiorari 
denied Mobile & O B Go y Block, 
53 set 87, 287 US. 638, 77 LEd 
653—^Mech y Terminal Bailroad 
Ass’n of St Louis, 18 SW2d 610, 
822 Mo. 937—Jenkins y Wabash 
By Co, 107 SW2d 204, 232 Mo 
App 438, certiorari denied Wabash 
By Co y Jenkins, 68 SCt 189, 802 
US 737. 82 LEd 670—Boan y. 
Wells, App. 14 SW2d 488 

N H —Sweeney v Boston & M B B, 
176 A 243, 87 XH 90, certiorari 
denied 55 S Ct 638, 294 U S. 728, 79 
LEd 1268 

XY—Wolf v Baltimore & O. B Co, 
189 XE 780, 264 XY 67. 

XD—Sullivan v Minneapolis, St P 
& S S M By Co, 218 XW. 841. 
65 XD 363 

Tex —International-Great Northern 

B Co y Hawthorne, 116 S W 2d 
1056, 131 Tex 622, certiorari de¬ 
nied 69 set 487, 306 US. 689, 88 
LEd 1040—^Hawthorne v Interna¬ 
tional-Great Northern B Co, Civ 
App. 63 S W 2d 243, error refused 

89 C J p 1311 note 23 

Disregarding signals 

Ind—Chicago & Eiie B Co. y Pat¬ 
terson, 34 XE2d 960, 110 Ind App 
94 

89 C J p 1311 note 23 [b] 

66. Minn —^Moquin y Minneapolis, 
St P & S S M By Co, 231 XW 
829. 181 Minn 66. reversed on oth¬ 
er grounds Minneapolis, St. P & S. 
S M B Co y Moquin, 61 S Ct 
601, 288 US 620, 76 LEd 1248. 
Followed m 281 NW 920, 181 
Minn 626 

Utah—^Miller v Southern Pac Co, 
21 P2d 865, 82 Utah 46, certiorari 
denied Southern Pac Co y Miller, 
64 set 207, 290 US 697. 78 L.Ed 
600. 

89 C J. p 1212 note 24 

57. L S —Hampton v Dee Moines & 
C. I B. Co, CCA Iowa, 66 F2d 
899 

Mich—^Musgrove y Manistique & L 
B. By.. 244 X.W. 132, 269 Mich. 
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Where the facts are in dispute, it is for the jury 
to say whether there was negligence on the part of 
the servant who, while on a track, was struck by a 
car or locomotive 8 or was crushed while passing 
between standing cars ,83 or was injured in the at¬ 
tempt to board,®® or alight from,®! a moving car or 
locomotive; and whether the servant, who, while 
riding on a car or locomotive, was thrown from his 
support,®2 or was brought into contact with an ob¬ 
struction beside or over the track,®® or was injured 


in a collision®^ or derailment of trains or cars,®® was 
guilty of contributory negligence in occupying an 
unsafe place or assuming an unsafe position, is for 
the jur>', where reasonable persons may draw differ¬ 
ent conclusion** as to such fact It is for the jury 
to determine, on conflicting e\udence, whether the 
servant, who was injured by reason of the unexpect¬ 
ed movement of the train, car, or locomotive at 
which he was working, was guilty of negligence in 
assuming a dangerous position or in failing to take 


469, certiorari denied Manistique & 
L S R Co V Musgrove, 63 SGt 
813. 287 US 669, 77 LEd 677 
Mo —Copeland v Terminal R Aea'n 
of St Louis. 182 SW2d 600, 363 
Mo 433, certiorari denied 65 S Ct 
654, 323 US 799, 89 LEd 637— 
Lovett V Kansas City Terminal 
Ry Co . 205 S W 89, 816 Mo 1246 
89 C J p 1212 note 25 

58. U.S —^Tiller v. Atlsjntic Coast 
Line R Co, Va, 63 set 444. 818 
US 54. 87 LEd 610, 148 A.L R 
967—Kum v Stanfield, CCAMo, 
111 F2d 469 

Ala —Birmingham Belt R Co v 
Bennett, 146 So 266, 226 Ala. 186. 
certiorari denied 54 S Ct 62, 290 
US 634, 78 LEd 562 
Ark—^Misaoun Pac R Co v Skip¬ 
per. 298 SW 849, 174 Ark 1083, 
certiorari denied 48 SCt 822, 276 
US 629. 72 LEd 740 
Ga—^N'ewman v Southern Ry Co. 
194 S E 287, 67 Ga App 70, af¬ 
firmed Southern Ry Co v New¬ 
man, 199 SE 768, 187 Ga 132, and 
199 SE 766, 187 Ga 186 
Ill—Carpenter v Grand Trunk W 
R Co, 268 Ill App 462 
Ind—^New Tork Cent R Co v Ver- 
pleatse, 59 NE2d 916. 116 Ind. 
App 1, rehearing demed 60 N E 2d 
784, 116 Ind App 1 
Mo—Hold V Terminal R R Ass'n 
of St Louis, 201 S W 2d 958—^Arm¬ 
strong V Mobile & O R Co, 65 S 
W2d ^60, 331 Mo. 1224, certioxan 
denied Mobile & O R Go v Arm¬ 
strong, 68 set 689, 289 US 748, 
77 LEd 1490—^Moran v Atchison, 
T & S F Ry Co, 48 SW 2d 881. 
330 Mo 278, certiorari demed At¬ 
chison, T & S F R Co V Moran, 
63 set 21, 287 US 621, 77 LEd 
639—Busch V Louisville & N R 
Co, 17 SW2d 337, 823 Mo. 469, 
certiorari denied Lomsville As N 
R Co V Busch. 60 SCt 27, 280 
US 669, 74 LEd 622—Carbaugh 
V St Louis-San Francisco Ry. Co, 
App, 2 SW2d 196 
NY—Smith V Delaware & H Co, 
237 NYS 297, 227 App Div 269 
N C —^Rigsbee v Atlantic Coast Line 
R Co, 129 SE 680. 190 NC 231 
Pa—^DeLelhs v. Pittsburgh As L E 
R Co . 89 A 2d 688, 860 Pa 486 
S C —Gillis V Atlantic Coast Line R 
Co. 179 SE 62, 176 &C 223, cer¬ 


tiorari demed Atlantic Coast Line 
R Co V Gilhs, 56 SGt 645, 294 
U.S 718, 79 LEd 1251 
Tez—Jones v Kansas City Southern 
Ry Co. Com App, 291 S W. 628, 
reversed on other grounds 48 SCt 
808. 276 US 303. 72 L Ed 683— 
Texas & P Ry Co v Mix, Civ 
App, 198 SW2d 642—Thompson & 
Ford Lumber Co v Thomas, Civ 
App, 147 S W 296, error refused 
Va—Norfolk Southern R Co v 
Lewis, 141 SE 228, 149 Va 318— 
Froman v. Chesapeake A: O Ry 
Co. 188 SE 658. 148 Va 148 
39 CJ p 1218 note 26 

69. Mo —High V Quincy, O A: K C 
R Co. 800 SW. 1102, 318 Mo 444 
39 C J p 1214 note 27 

60l Ind—Chicago & E I Ry Co v 
Schraeder, 168 NE 468, 90 Ind 
App 161 

Mo—Johnson v Chicago A; E I By 
Co. 64 S W 674, 334 Mo 22 
89 C J p 1214 note 28 

61. US —^Mumma v Reading Co , C 
CAPa., 146 P2d 216—^New York. 
C As St L R Co V Boulden, CC 
A Ind, 63 F2d 917, certiorari de¬ 
med 63 set 785. 289 U.S 768, 77 
LEd 1498 

Ga —Southern Ry Co v William¬ 
son. 186 SE 902. 68 GaApp 866 
Mo—^Bell V Terminal Railroad Ass’n 
of St Louis, 18 S W 2d 40, 322 Mo 
886 

NC—^Inge V Seaboard Air Lme Ry 
Co, 136 SE 622, 192 NC 622, cer¬ 
tiorari denied Seaboard Air Line R 
Co V Inge, 47 SCt 466, 278 US 
768, 71 LEd 874 

Tez —^International-Great Northern 
R R V Lowry, Civ App, 98 S W 
2d 383, reversed on other grounds 
International-Great Northern R 
Go. v Lowry, 121 S.W.2d 686. 132 
Tez 272 

89 GJ p 1214 note 29 

ea. Ill.—Mitchell V Louisville A; N 
R. Co, 86 NE2d 81, 810 UlApp. 
663, reversed on other grounds 42 
N E 2d 86, 379 Ill 522 
NY—Salisbury v New York Cent. 
R Co , 222 N Y S 38, 220 App Dlv. 
491 

SC—Tyner v. Atlantic Coast Lme 
R Co. 146 S E 668, 149 BX). 89. 

S9 C J. p 1214 note 30. | 
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63. US—^Reading Co v. Geary, CC 
AMd, 47 F2d 142, 79 A L R 226, 
certiorari denied 61 S Ct 492, 283 
US 844, 76 LEd 1464. 

Minn—Jacobson v Chicago & N W 
Ry. Co, 22 NW2d 455. 221 Minn. 
454 

Tez—Houston & T C R Co v Rob¬ 
ins, Civ App , 23 S W 2d 461, error 
refused 

39 C J p 1215 note 31 
FassuLg train; knoisledge of onstom 
Where railroad employee killed 
when custom of leaving track open 
was violated was presumed to know 
custom relied on, demurrer to evi¬ 
dence could not be sustained for fail¬ 
ure to show employee knew of cus¬ 
tom —^Derrmgton v. Southern Ry 
Co, 40 SW2d 1069, 328 Mo 283, cer¬ 
tiorari demed Southern Ry Co v 
Demngton, 62 SCt 87. 28*4 US 662, 
76 LEd 661 

64. Ala—^Atlantic Coast Lme R Co. 
V Russell, 111 So 753, 215 Ala. 
600 

Ark—^Missouri Pac Ry Co v Barry, 
290 SW 942. 172 Ark 729, cer¬ 
tiorari denied 48 SCt 21, 276 US 
529, 72 LEd 409 

Cal—^Matthews v Atchison, T & S- 
F Ry Go. 129 P 2d 486, 54 Cal. 
App 2d 649 

Ill—^Taylor v. Atchison, T & S F 
Ry Co, 11 NE2d 610. 292 Ill App. 
467, certiorari denied Atchison, T 
& S F R Co V. Taylor. 58 SCt 
942, 304 US 660, 82 LEd 1528 
Mo—Shubert v Fleming, App, 1 S. 
W2d 852 

89 CJ p 1215 note 32 

jnniping to avoid collision 
Mo—^Lepchenski v Mobile & O R. 
Go, 69 SW.2d 610, 382 Mo 194 

65. Ill —Thompson v Elgin, J & B 
Ry Co., 69 NE2d 705, 829 Ill App 
646. 

Mich—^Thrall v Pore Marquette Ry 
Co, 229 NW 488. 349 Mich. 440 
Mo—McNatt V Wabash Ry. Co., 108 
SW2d 88, 341 Mo 616—Good v 
Missouri-Kajnsas-Texas R Co., 97 
SW2d 612, 339 Mo. 380, certiorari 
demed Missoun-Kansas-Tezas R. 
Go V Good, 67 SCt. 281, 299 US. 
606, 81 LEd 446 
89 C J. p 1216 note 88. 
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precautionary measures against such movement.^^ 

Under the evidence m some cases, the question as 
to the contributory negligence of the servant who 
was injured in the course of his employment on a 
railroad was held to be one for the court 

(c) Other Appliances or Places 

The rule that questions of contributory neglioence 
usually are for the jury has been applied to questions 
of contributory negligence in connection with various 
dangerous or defective appliances or places 

The rule that questions of contributory negligence 
are for the jury unless the evidence permits of but 
one inference has been applied in determining 
■whether an employee, injured in connection with 
other dangerous or defective appliances or places, 
was chargeable with contributory negligence.®® 
Thus the question of contnbutory negligence has 


been held to be one for the j'ury where the servant 
was charged with faihng to exercise due care in the 
selection or use of a defective or dangerous imple¬ 
ment.®® Also it is a question for the j"ury on con¬ 
flicting evidence whether the employee was con- 
tributorily negligent in the course of his employ¬ 
ment in connection with motor vehicles.*^® 

Electrical apparatus Whether a servant, injured 
by contact with an electrically charged wire or con¬ 
ductor'll or other appliance,or by the fall of a 
supporting pole,"^® was guilty of contributory neg¬ 
ligence ordinarily is a question for the j'ury unless 
the evidence warrants but a single reasonable infer¬ 
ence as to such fact.74 

Hatchways, elevator shafts, and other apertures. 
Whether the servant was negligent in falling into 
an unguarded hatchway,*^® elevator shaft,or other 


68. ns —^Lowden v Burke, CCA 
Mmn, 129 F 2d 767 
Cal —Woodward v Southern Pac 
Go, 94 P 2(1 loss. 36 Cal App 2d 180. 
certiorari denied Southern Pac Co 
V Woodwaid 60 set 614, 809 U 
S 670, 84 LBd 1016 
HI —^Walaite v Chicago, R I ft F 
Ry Go. 28 NE 2d 149, 806 lUApp 
6. reversed on other grounds 83 N 
E 2d 119, 876 Ill 69 
SO CJ p 1216 note 34 
67. NC—Buie V Powell, 1 SE2d 
102, 216 NC 67 
39 C J p 1216 note 85 
Dlsregardtag Bignals 
US—Sheehan v New York. N H ft 
H. R Co, CCANT, 93 F 2d 442, 
certiorari denied 68 S Gt 942, 304 
U S 660, 82 L Ed 1627 
S9 C J p 1216 note 86 [c] 

Amunis^r uiuafe poeition. 

US—Reid V Grand Trunk ’Westem 
R Co, CCA.Mich. 78 F 2d 406 
Tenn —^Buckner v Southern Ry Co . 

96 SW2d 600, 20 Tenn App. 212 
39 CJ. p 1216 note 86 [b] 

VaUJnir to heed approach of looomo- 
tiva or oar 

N H —Elweeney v Boston & M R R. 
174 A 676. 87 NH 90, reheard 175 
A 248, 87 NH 90, certiorari de¬ 
nied 55 set 688, 294 US 728, 79 
LEd 1268 

89 CJ. p 1216 note 86 [e] 

6a Mmn—Golden v Lerch Bros, 
281 NW. 249, 208 Minn 211. 

NY—Sadowakl v. Long Island R 
Go, 87 N Y S 8d 467, reversed on 
other grounds 41 NTS 2d 611, 266 
App Div 782, reversed on other 
grounds 66 NE2d 497. 292 NY 
448, oonformed to 60 N Y S 2d 171, 
268 AppDiv 777 
QnestloiL for oonrt 
Minn —Clark v. Banner Gram Co., 
261 NW. 696, 196 Minn 44 

69l U.S —Quanah, A ft P. Ry Co. v- 


Gray, CCATex. 63 F2d 410, cer¬ 
tiorari denied 64 S Ct 54, 290 U S 
636. 78 L Ed 563—Sporgeon v Ma- 
hony. CCACal, 10 F2d 144 
Ark—^Norton ft Wheeler Stave Co v 
Wright, 106 SW2d 178, 194 Ark 
116—^Missouri Pac R Co v Hen¬ 
drix. 277 SW 337, 169 Ark 826. 
certiorari denied 46 S Ct 361, 270 
US 661. 70 LBd 781—Smith v 
McEachm. 67 S W2d 1043, 186 Ark 
1132 

Mo—^Allen V Missouri Pac Ry Co, 
294 SW 80 
39 C J p 1206 note 82 
particular Implomsats 

(1) Gasoline pump hose nozzle — 
Mooney v Monark Gasolme ft Oil 
Co, 298 SW. 69, 817 Mo. 1265 

(2) Hammer—Gray v Doe Run 
Lead Go, 63 S W 2d 877, 831 Mo 481 
—39 CJ p 1205 note 82 [g] 

(8) Steam hammer—Texas ft N 
O R Co V Hveton, Tex Civ App, 76 
S W 2d 118, error dismissed. 

TO. Ky—^Evans v Crusott. 97 SW 
2d 669, 266 Hy 698 
Mass —^EUivigian v. Lonero, 45 N E 2d 
823, 312 Mass 60S 
Miss—Texas Co v Jackson, 166 So 
646, 174 Miss 737. 

Mo —^Kelso V W A Ross Const. Co, 
85 SW2d 627, 387 Mo 202—Very 
V Wilh, App, 293 SW 600. 

NH—^Racette v Sunlight Baking 
Co, 155 A 264. 86 NH 171 
NC—Holeman v Pensacola Ship¬ 
building Co, 134 S E 647, 192 N C 
236 

Conn—^Kruy v. Smith, 144 A. 804, 108 
Conn 628 

Cranktug vtiilcla 

Miss —^Mississippi Utilities Co. v. 
Smith, 146 So 896, 166 Miss 106. 

Bxoessivs speed 

Wash —Thomas v. Inland Motor 
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Freight, 68 P 2d 603, 190 Wash 
428 

Biding In unsafe position 
Ky—Cincinnati, N ft C Ry Co v 
Rairden, 21 S W 2d 236, 231 Ky 
141 

Towing vehicle 

Mo—^Watson v Energy Const Oo.. 

286 SW 716, 220 Mo App 862 
71, Ala—City of Dothan v Hardy, 
188 So 264, 287 Ala 603, 122 A LR 
637 

Ark—^Presley v Actus Coal Co, 289 
S W 474, 172 Ark 498 
N.H—Hussey v Boston ft M. R R, 
183 A 9, 82 NH 286 
N C —^Ellis V Durham Herald Co., 
146 SE 288, 196 NC 262 
89 C J p 1209 note 96 
78. Mo—^Phares v Century Blectno 
Co , App , 181 S W 2d 879 
89 C J P 1209 note 97 
73. Ark—^Arkansas Power ft Light 
Co V Dutton, 140 SW2d 689, 200 
Ark 761 

Mo —^Rose V Missouri Dist Tele¬ 
graph Co, 48 SW2d 662, 828 Mo. 
1009. 81 ALR 400 
89 CJ p 1209 note 98 
7t Kan—Sebaugh v City of Nor- 
catur, 287 P 238, 180 Kan 494 
NC—Gibson v Steele's Mills, 180 
SE 617, 190 NC 760 
Pa—Commonwealth Trust Co v. 
Camegie-IllinoiB Steel Corp, Com 
PI, 94 PittsbLegJ 1, affirmed 44 
A 2d 694, 868 Fa 160 
39 CJ p 1209 note 99. 

75. Mass —Simpson v Phillipsdale 
Paper Mill Co. 116 NE. 828, 227 
Mass 480 

89 C J p 1210 note 18. 

70. Ala—Johnson v Johns Service 
Funeral Parlor, 198 So 357, 240 
Ala 231. 

Mo—Cech V Mallinckrodt Chemical 
Co. 20 SW2d 609, 328 Mo. 601. 
89 CJ. p 1211 note 14. 
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aperture'^^ usually is a question for the jury unless 
the evidence is such that but one inference can be 
drawn from it by all reasonable minds ^8 

Hoisting appliances Whether a servant, injured 
by a dernck,79 elevator,*0 or other hoisting device,8i 
was guilty of contributory negligence ordinarily is a 
question for the jury unless the facts arc such that 
all reasonable minds must draw the same mference 

therefrom.82 

Mines and other excavations. Whether a serv¬ 
ant who was injured in the course of his employ¬ 
ment in a miners or other excavation, such as a 
quarry,®^ was guilty of contnbutory negligence usu¬ 
ally IS one for the determination of the jury unless 
the evidence is such that but one conclusion may 


reasonably be drawn therefrom Under the evi¬ 
dence the question of contributory negligence has 
been held to be one for the jury where the injury 
resulted from the fall of material from the wall or 
roof of a mine,®® quarry,®"^ tunnel,®® pit,®® trench,®® 
or manhole 

Passageways. Whether the servant who was in¬ 
jured by reason of the defective or dangerous con¬ 
dition of a passageway was negligent in the selec¬ 
tion or use thereof is a question for the jury®® un¬ 
less the facts are such that all reasonable persons 
must draw the same conclusion therefrom ®® 

Supports. Whether the servant was negligent in 
the selection or use of a scaffold,®^ platform,®® lad- 


77. tr S —^Barber Asphalt Pav Co v 
Austin. Iowa, 186 F 443, 108 C 
GA 866 

39 C J p 1211 note 15. 

78. Ill —^Darrow v The Fair, 118 
IllApp 665 

89 C J p 1211 note 16 
Blovator shaft 

(1) Whether an employee who 
walks into an open elevator shaft la 
negligent as a matter of law doea 
not depend on degree of darkneaa 
prevailing at the opening and there 
IB no requirement that question of 
his negligence be submitted to the 
jury if he walks into an open eleva¬ 
tor shaft In semi-darknesB—Bailey 
V Alexander Realty Co, 20 A 2d 754, 
842 Pa 363 

(2) Employee’s uncorroborated 
testimony, contradicting his testimo¬ 
ny at former trial of action for in¬ 
juries from fall down elevator shaft, 
that he looked and thought he saw 
elevator, was held insufficient to take 
case to juiy—^Davis v F W Wool- 
worth Co , C C A Okl, 60 F 2d 344 

79. Ind —^Indiana Bridge Co v 
Shepp, 108 NB 107. 182 Ind 610 

39 C J p 1208 note 91 

80l Mo—^B bert v A J EcCaper Co, 
71 SW2d 869, 228 MoApp 589 
89 C J p 1208 note 92 
KaajLer of iplaolng tmoks on «Leva- 
tor 

Whether injured employee improp¬ 
erly placed trucks on elevator, there¬ 
by causing cable to break, and 
whether such act constituted contrib¬ 
utory negligence were held for jury 
—Bridges V Great Falls Mfg Co, 
166 A. 697. 86 NH 220 

81. Mo—Greenan v Emerson Elec 
Mfg Co, 191 SW2d 646, 364 Mo 
781. 

89 C.J. P 1208 note 98. 

Jlnuh-wsiter 

KY—Kraushofer v Miller, 262 NT. 
S, 894, 287 AppBiv, 618, reargu¬ 


ment denied 363 NYS. 939, 238 
App Div 826 

88. Minn—Beier v Aberdeen Hotel 
Co. 136 HW. 767, 118 Mmn 287 

89 GJ p 1209 note 94 

83. Ky —^Elcomb Coal Co v Brock, 
189 SWSd 897, 800 Ky 399 

Mo—Jacob V Peerless White Lime 
Co. 40 SW2d 656. 327 Mo 868— 
Biondl V Central Coal & Coke Co, 
9 SW2d 696, 330 Mo 1130—In¬ 
gram V Prairie Block Coal Co, 5 
SW2d 413, 319 Mo 644—Oberdan 

V Evens & Howard Fire Brick Co , 
App, 296 SW 161—Cunningham v 
Doe Run Lead Co, 285 SW 757. 
220 MoApp 38 

89 C J p 1216 note 87. 

84. Iowa—^Herr v Green, 136 NW 
611, 166 Iowa 532, rehearing denied 
137 NW 917, 166 Iowa 532 

39 C J p 1217 note 38 

85. Ky—Willis V Barber, 138 SW 
3d 651, 280 Ky 417 

Tenn—Wind Rock Coal & Coke Co 

V Robbins, 1 Tenn App 784 
89 C J p 1217 note 40 

86L Ark —^Mercury Mining Co v 
Chambers, 102 S W2d 643, 198 Aik 
771 

Mo—Walthall v Childress, App, 4 
SW2d 1100 

Tenn—Cain v Sisk, 72 S.W 2d 1061, 
18 Tenn App 84 
89 C J p 1217 note 41 

87. Mo.—^HofEman v Peerless White 
Lime Co, 296 SW 764. 317 Mo 
86—Genta v Ross, 87 S W 2d 969, 
226 MoApp 673. 

39 C J p 1217 note 43 
SSL Ark—^Trumann Cooperagre Go v 
Crye, 209 SW 278, 137 Ark 298 
89 C J p 1217 note 43 

89. Conn—Jenkins v Reichert, 6 A. 
2d 6. 126 Conn 268. 

39 C J p 1217 note 44 

90. NC—Darden v Robert G. Las¬ 
siter & Co, 152 SE. 82, 198 N.C 
427. 

89 aJ. p 1217 note 45, 
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91. Ky—^Nicholas v E H Abadie 
Co, 124 SW 325 

98. Ill—Miller v Russell, 28 NE 
2d 775, 303 111 App 165 

Mo —^Busby v Southwestern Bell 
Telephone Co, 287 SW 434— 
Koonse v Standard Steel Works 
Co. 300 SW 631, 221 MoApp 
1231 

Ohio—^Hale v Kohler, App, 85 N.B- 
2d 967 

39 C J p 1310 note 10 

Falling on slippery jBoor 

NT—^Ecker v Monae-Lesser, 15 N. 
T S 2d 972, 268 App Div 812 

SC—TutUev Hanckel, 183 SE 484, 
179 SC 60—^Nichols v Congaree 
Fertiliser Co, 149 SE 162, 161 S. 
C 417 

39 C J p 1210 note 10 [dj, [e]. 

Stopping Into hole or dltoh 

Mo —Jamison v Flour City Orna¬ 
mental Iron Co, 80 SW2d 984— 
Farley v Lehrack, App, 272 SW. 
987—Arnold v Graham, 272 SW. 
90, 219 MoApp. 249 

39 C J p 1310 note 10 [b]. 

93. NT —^Heilback v Cooisumers' 
Brewery, 100 NE 699, 207 NY. 
133 

39 CJ p 1210 note 11. 

94t Mo —Howard v Fred Schmitt 
Realty & Investment Co, App, 7 
SW2d 448 

NC—^Butler v Armour & Co, 187 
SE 813, 193 NC 632. 

39 C J p 1209 note 2 

9B, US —^Northern Pac R. Co v. 
Berven. CCA Wash, 73 F2d 687. 

Mo—^Lilley v Eberhardt, 87 SW.2d 
699—Crull V Massman, App, Z89 
SW2d 1009, opinion quashed on 
other grounds State ex rel. Mass- 
man V. Bland, 194 SW.2d 42, 866 
Mo 17 

89 CJ P 1809 note 8. 
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der,®® stairway,®^ gangway,®® or other support®® 
usually IS a question for the jury unless the evidence 
is such that reasonable minds must draw the same 
conclusion therefrom.^ 

(2) Dangerous Operations 

Ordinarily It is a question for the Jury whether the 
servant was guilty of contributory negligence when he 
was injured while participating in a dangerous opera¬ 
tion. 

Ordinanly it is a question for the jury whether a 


servant was guilty of contributory negligence when 
he was injured while participating in loggmg,® 
founding,® or blasting^ operations, or while engaged 
in the construction® or demolition® of a building or 
structure, or in the repair of a railroad car or 
track,7 or in loading, unloading, or stacking mate¬ 
rial,® or in moving or conveying a heavy object,® 
or while engaged in some other dangerous opera- 
tion,i® unless the evidence is such that reasonat^e 
minds must invariably draw the same conclusion 


08. N H —^Pike V. Gagne. 11 A.2d 
809, 90 NH 616 

NT—Brancoleone v Northern Stev¬ 
edoring Co, 281 NTS 489, 224 
App Div 662 

S C —^Langston v Fiske-Carter 

Const Co., 186 SB 62, 180 SC 
118—^Rogers v Pacific Mills, 166 
SB 183. 166 SC 619 
39 C J p 1210 note 4 
97. Mo—Capsticlz v T M Sayman 
Products Co. 84 SW2d 480. 327 
Mo 1—^B^sher v Laclede Gas 

Light Co. 31 S W 2d 770—Baton v 
Wallace, 287 SW 614, 48 ALR 
1291—Green v Kurtz, App, 292 S 
W 1073 

RI—^Boettger v Mauran, 12 A 2d 
285. 64 RI 840 

Wash—Kelly v The Vogue, 163 P2d 
277, 21 Wash 2d 785 
39 C J p 1210 note 6 
Oa US—Gold Hunter Mining & 
Smelting Co v Johnson. Idaho. 238 
F 849, 147 CCA 623 
89 CJ p 1210 note 6 

99. US—Thomson v Boles, CCA 
Minn. 123 F 2d 487, certiorari de¬ 
nied 62 set 632, 316 US 804, 86 
LBd. 1204 

Wash—^Hamre v Rothschild & Co, 
240 P 909. 136 Wash 632 
89 C J p 1210 note 7 
Flank 

Wash.—Chnstansen v Puget Sound 
Nav Co. 244 P. 569, 138 Wash 
239 
Boof 

Ky —^Anderson v Republic Iron & 
Steel Co.. 107 SW 220, 82 KyL 
733 

Wash—Schmidt v. Pelz, 87 P2d 278, 
198 Wash 80 

1. US—Chicago, B & Q. R Co. v 
Shalstrom. Neb, 196 F 736, 116 
C.CA 615. 46 LRA,N6. 387 
89 C J p 1210 note 8 
Scaffold with defeoUvs support 
Wheie janitor who had been em¬ 
ployed at apartment building for 
more than twenty-five s'ears, in con¬ 
structing a scaffold to clean wall 
paper, used as a support a steplad- 
der which he knew was weak and 
Tifl-S rusty braces and liad been re¬ 
paired with straps and rope. Janitor 
was contributorily negligent as a 
matter of law. and could not recov¬ 


er from alleged owners and opera¬ 
tors of building for injuries sus¬ 
tained when scaffold collapsed — 
Mosely v Sum, 180 SW2d 465, 344 
Mo 969 

2, Ark—^Black Springs'Lumber Co 
V Palmer. 96 SW2d 469, 192 Ark 
1032—^Houston Oil Co of Texas v 
Phillips, 39 SW2d 702. 183 Ark 
1004 

N C —^Hawkins v Rowland Lumber 
Co, 162 SB 169. 198 NC 476— 
Collins V Hyde County Land & 
Lumber Co, 141 SB 680, 196 NC 
849 

SC—Wesley v Holly Hill Lumber 
Go , 43 S B 2d 619, 211 S C 40 
Wash—^Hall v Northwest Lumber 
Go, 112 P. 369, 61 Wash 351 
39 C J p 1218 note 48 

3. Mich—Borkowski v American 
Radiator Co„ 130 NW 640, 166 
Mich 266 

89 C J p 1218 note 49 
^ Mo —Shey v Central Coal & Coke 
Co, 21 SW2d 772, 838 Mo 1068 
39 CJ p 1218 note 60 

6. Ark—Jones v Scott, 172 SW 
840, 116 Ark 108 
89 C J p 1218 note 61 

6. Ark—^Burden v Hughes, 56 SW 
Sd 602. 186 Ark 707 

N.C—O’Neal v. Jones, 156 SB 448, 
199 NC 653. 

Okl—^Beasley v Bond, 48 P 2d 299, 
173 Okl. 366 
39 C J P 1218 note 53 

7. Mmn—Gonyea v Duluth, M & 
I R By. Co, 19 NW2d 384, 220 
Mum 225 

Mo —Gebhardt v American Gar & 
Foundry Co, App, 296 SW 446 
N C —^Lofiin V High Point, T & D 
R Co. 194 SB 104. 212 NC 695 
—Hamilton v Southern Ry Co, 
158 SB 76, 200 NC 643, certiorari 
denied Southern Ry Co v Hamil¬ 
ton. 62 set 19. 284 US 636, 76 
LBd 541—^Pyatt v Southern Ry 
Co. 154 SB 847, 199 NC 897 
Tenn—Southern Ry Co v McCar- 
roll, 7 Tenn App 297—Bmert v 
Wilkerson, 7 Tenn App 269 
39 CJ p 1218 note 53 

8. Ark—^Meyer v Moore, 116 SW 
2d 1087, 195 Ark 1114—Missouri 
Pac R. Co V Brown, 115 S.W.2d 
1088, 196 Ark 1060. 
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Md—^F Jarka Co v Gancl, 131 A 
764, 149 Md 426 

Minn—Stritzke v Chicago Great 
Western Ry Co, 261 NW 682. 190 
Minn 828 

Mo—Craven v Halpm-Boyle Const 
Co, App, 16 SW2d 863—Grueme- 
wald V Kaysing Iron Works, App, 
6 SW2d 709—Oney v Dieiks 
Lumber & Coal Co, App, 296 SW. 
470—^Hutson v Missouri Stair Co. 
App, 296 SW 216—^Brann v Hy¬ 
draulic Press Bnck Co, App, 288 
S W 941—^Duvall v. Brooklyn 

Cooperage Co . App , 276 S W 586 
N C —Langford v Kitchen Lumber 
Co. 148 SB 467, 197 NC 896 
Okl—^Luper Transp Co v Campbell. 
188 P 3d 197, 192 Okl 45—Midland 
Valley R Co v Watie. 64 P 2d 177, 
175 Okl 403 

Tex—San Antonio & A P Ry Co v. 

Mason, Civ App. 289 SW 1027 
Va—^Andrews v Chesapeake & O 
Ry Co. 37 SB 2d 29, 184 Va 951 
39 C J p 1218 note 54 

9. Ark—^Dierks Lumber & Coal Co 

V Noles. 148 SW3d 650, 201 Ark 
1088—Mississippi River Fuel Cor¬ 
poration V Small, 82 SW2d 422, 
182 Ark 1186 

Mo—McCurryv Thompson, 181 S 
W2d 529, 362 Mo 1199—Compton 

V Louis Rich Const Co. 287 SW 
474. 316 Mo 1068—Neoly v Chica¬ 
go. Great Western R Co, App, 
14 SW2d 972. certiorari quashed 
State ex rel Chicago Great West¬ 
ern R Co V Trimble, Sup. 14 S 
W 2d 978—Stroud v. Doe Run Lead 
Co. App, 272 SW 1080 

NY—Wawrzonek v Central Hudson 
Gas & Blectric Corporation, 12 N. 
B2d 626, 276 NY 412 
89 C J p 1319 note 55 

10. Ga—^Howard v. Georgia Power 
Co, 176 SB 69. 49 GaApp. 420 

Mo—^Walser v Kuhlmann, App, 176 

5 W 2d 668—^Kirkpatrick v Ameri¬ 
can Creosoting Co , 87 S W 2d 996, 
325 Mo App 774—^Miller v Walsh 
Fire Clay Products Co. 282 SW 
141, 219 Mo App. 690—Gailus v. 
Pauly Jail Bldg Co. App, 282 S. 
W 126—Scott V American Mfg. 
Co , App, 20 S W 2d 692 

Utah—^Kaumans v White Star Gas 

6 OU Co. 68 P 2d 281, 92 Utah 24. 
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§ 538. Instructions 

a In general 

b Requests for instructions 
c. Submission of issues, invading prov¬ 
ince of jury 

a. In General 

In an action againat an employer for Injuries to 
his servant, the instructions should fully and clearly 
state the law applicable to the case. 

As in civil actions generally, m an action against 


an emploj'er for injunes to his servant the instruc¬ 
tions should fully and clearly state the law apphca- 
ble to the case,!® defining, limiting, and explaining, 
when necessary, the different terms or expressions 
used The instructions must be certain and defi¬ 
nite,!^ and pertinent,!^ and not argumentative,!* 
speculative,!^ or confusing, misleading, or contra¬ 
dictory!* In order to be sufficient, an instruction 
should be complete in itself!* The instructions 
should be considered as a whole, and if, taken to¬ 
gether, they fairly and fully present the law, they 
are not objectionable,®* but where the different 
paragraphs of the charge are not properly connect- 


Cnnnwng pile of luffota to niUiook 
oiliaEa from orana 

Mo—^Tabor v Blansas City Bolt & 
Nut Co, App, 274 SW 911 
Bepaanaff vmlvo la raflnozy vapor 
lino 

Tex —^Pure Oil Co v Pope, Civ App , 
76 SW2d 176, reversed without 
opinion 

BefllTiTig keroseiio ptovos 
Mo—Atkina v Torson, App, IS S 
W2d 930 

■forking with dangerous ohemlcala 
Minn —Symooia v Great Northern 
By Co, 298 NW 803, 208 Minn 
240 

111 Ark—Boyle-Farrell Land Co v. 
Carleton, 266 SW 87, 166 Ark 
816 

89 C J p 1219 note 66 
Bxploaioa In gaaolme xellnezy 
Wnere there waa no evidence 
showing any causal relation between 
owner’s allegedly negligent act or 
omission and accident resulting in 
death, and vapors cauamg explosion, 
if any, did not arise from gasoline 
drawn into building but from gaso¬ 
line caused and permitted by dece¬ 
dent to remain exposed to air in the 
building, there could be no recovery 
against owner—Jessie's Adm'x v 
Gulf Refining Co, 121 SW2d 909, 
276 Ey 688 
movuig heavy object 
Mo —Boll V Condie-Bray Glass & 
Paint Co, 11 SW2d 48, 821 Mo 
92 

N.C—^Hemphill v Standard Oil Co, 
148 SB 443, 197 NC 889 

Bepalrlng taaifc 

Okl—Champlin Reflnmg Co of New 
Mexico V. Huntington, 69 P 2d 31, 
180 Okl 280 

1ft. Burtn&otlona hM suttolent or 
not eExoneons 

US—^Brownell Impr Co v Sweeney, 
Ohio, 228 F 610. 189 CCA 68 
89 C J p 1219 note 60 [a] 
XnatmotlOBa held IwsnlBolont or sr- 
Eoneonn 

S C —Grant v Directop-Gen of Rail¬ 
roads, 102 SB 854, 114 S C 89 
89 C J. p 1219 note 60 [bj. 


13. Ill—^Momeoce Stone Co v Tur- 
rell, 68 NB 1078, 205 lU 616 

89 C J p 1219 note 61 
Noxloiis dust 

In employee's suxt for damages for 
tubeiculoeis cUlegedly contracted 
from inhalation of dust from sand 
blasting, defendant's reauested in¬ 
struction defining words, "noxious 
dust" within statute requirmg em¬ 
ployer to furnish respirator was held 
erroneous —Dodd v Independence 
Stove & Furnace Co, 51 SW2d 114, 
330 Mo 662 

14. Mo —^Duerst v St Louis Stamp¬ 
ing Co, 63 S W 827. 168 Mo 607— 
Hegberg v St Louis & S F R 
Co, 147 S W 192, 164 Mo App 614 

15. NT—Vogel V American Bridge 
Co. 84 NTS 799, 88 AppDiv 68. 
rerersed on other grounds 73 NB 
1, ISO NT 373 

13. Ala—Louisville & N R Co v 
Campbell. 12 So 674, 97 Ala 147 
89 C J p 1219 note 64 
XnatraotloELs held argamentative 
Ala—Mobile & O R Co v Williams, 
139 So 387, 224 Ala 125 
39 C J. p 1219 note 64 [a] 

17. Gal —Jones v. Southern Pac Co . 
239 P 429, 74 Cal App 10 

18. Ala—^Mobile & O R. Co v Wil¬ 
liams, 139 So 337, 224 Ala 125 

Miss —^Federal Compress Co v. 

Craig. 7 So 2d 632, 192 Mias 689 
39 G J. p 1219 note 66 
Xnstraotions held oonfusingi mudead.. 

ing, OE contEadiotoEy 
US—^Delaware, L & W R Co v 
Berry, CCAN.J., 48 P 2d 1062, cer¬ 
tiorari denied 62 S Ct 7, 284 US 
617, 76 LBd 627 

Ala—^Mobile & O R Co v Williams, 
189 So 837, 224 Ala 126—Louia- 
ville & N R. Co V Parker, 188 So 
231, 223 Ala 626, certiorari dis¬ 
missed 68 set 94. 287 US 669, 77 
L Ed 601—Southern Ry Co v 
Smith, 187 So 398, 228 Ala 688 
Ga—Western & A R R v HetzeL 
144 SB 606, 88 GaApp. 656. re¬ 
versed on other grounds 149 SB 
876, 169 Ga 246. conformed to 160 
SB 112, 40 GaApp 447, and va¬ 
cated 160 SB 112, 40 Ga.App 447. 
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Idaho —^Burklund v. Oregon Short 
Line R Co., 68 P2d 778. 66 Idaho 
703 

Mo —Brum v Wabash Ry Co , 74 S 
W2d 566. 335 Mo 876—Gettys v 
American Car & Foundry Co, 16 
S W 2d 85. 322 Mo 787—Howser v 
Chicago Great Western R Co, 6 
SW2d 69. 819 Mo 1015 

Tex—Galveston, H. & S A Ry Co 
V Andrews, Civ App, 291 SW 690 

89 CJ p 1219 note 65 [a] 

Zhstmotlons held not oonfnsmg, mls- 
leadingp or coatradlctOEy 

Ala—^Mobile & O R Co v Williams, 
147 So 819, 226 Ala 641, certiorari 
denied 54 S Ct 71, 290 US 665, 78 
LBd 568 

Miss—^Long-Bell Lumber Sales Cor^ 
poration v Perritt, 172 So 747, 178 
Miss 194 

Mo —^Hampton v Wabash R Co , 204 
S W 2d 708—Wall v. Philip A Ro¬ 
han Boat, Boiler & Tank Co, 62 S 
W2d 764, 388 Mo 619—Hulsey v 
Tower Grove Quarry & Construe^ 
tion Co, 30 SW2d 1018, 326 Mo 
194—^Hamilton v Standard Oil Go. 
of Indiana, 19 SW2d 679. 323 Mo 
631—^Messmg v Judge & Dolph 
Drug Co, 18 SW3d 408, 822 Mo 
901—Schlueter v Bast St Louis 
Connecting Ry Gd, 296 S W 106, 
316 Mo 1266—Bartlett v Pontiac 
Realty Co. 81 SW2d 279, 221 Mo 
App 1284—Denkman v. Prudential 
Fixture Co, App, 289 SW. 601— 
Duvall V Brooklyn Cooperage Co, 
App, 276 SW 686—Tahor v Kan¬ 
sas City Bolt A Nut Co. App. 274 
SW 911 

Tex—Texas & P Ry Co. v Aaron, 
Civ App, 19 S.W2d 930, certioran 
denied 50 S Ct 409, 281 US 766, 
74 L Bd 1166 

39 CJ p 1219 note 65 [b] 

19. Ill—^Pittsburgh, C & St L R. 
Co V McGrath, 16 Dl App 86 . 

39 C J p 1220 note 66 

90. Fla—Great Atlantic & Paollle 
Tea Co v Dallas. 192 So 867, 141 
Fla 306 

Mo—^Moraa v. Atchison, T & S F. 
Ry Co. 48 S.W2d 881. 880 Mo. 
278. certiorari denied Atchison, T. 
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cd, and they may be constrned to be contradictory 
m their terms, such charge is error Mere errors 
of form or phraseology which could not possibly 
have misled the jury are immaterial.^^ 

b. Bequests for Instructioiis 

Except where the court le required to instruct re¬ 
gardless of whether any reouest is made, the master 
or servant desiring instructions to be given must re¬ 
quest them, and the court will give or refuse to give 
them according to the rules applicable in civil actions 
generally 

In accordance with the rules applicable to trials 
of civil actions generally, as discussed in the C J S 
title Trial § 390, also 64 CJ. p 819 note 3S et seq. 


in some jurisdictions in an action against a master 
to recover for injuries to a servant the court must 
instruct the jury as to the law of the case regardless 
of whether any request is made *3 In other juris¬ 
dictions, however, the party desiring instructions 
to be given to the jury on submission of a case must 
make a request therefor before it becomes the duty 
of the court to do so ,34 and, if a case is submitted 
on a certain ground of negligence only, other 
grounds are deemed abandoned when no instruc¬ 
tions on them are requested 36 If an instruction, as 
given, IS not sufficiently full and clear, it is the duty 
of counsel to ask for a further explanatory charge 36 
If a requested instruction is correct, and there is 


AS F R Ck> V Moran. 68 SCt 
21. 287 U S 621, 77 L Ed 539 
89 C J p 1220 note 67 
ai. Tex—Paris, M & S P R Co v 
Stokes, CivApp, 41 SW 484 
89 C J p 1220 note 68 
28. Ind—Cincinnati Gkis, Coke, Coal 
& Mining Co v Underwood, 107 N 
E 28. 60 IndApp 351 
Mibb —^Long-Bell Lumber Salee Cor¬ 
poration V Perritt, 172 So 747, 178 
Mibb 194 

89 C J p 1220 note 69 

83. Ga.—^Babcock Bros Lumber Co 
V Hughes, 118 SE 816, 29 GaApp 
20—Southern Cotton Oil Co v 
Shields. 98 SE 169. 20 GaApp 
649 

Under Federal Bmployan’ Zilalnli- 
tjr Act the trial judge must instruct 
as to present value of damages rep¬ 
resenting loss of future benefits, 
whether or not requested —Young¬ 
blood V Southern Ry Co, 149 SE 
742, 162 SC 265, 77 ALR. 1419 
Failure to ohaxge without request 
held not Improper 

(1) A failure to charge on the fel¬ 
low-servant doctrine, when not re¬ 
quested so to do, has been held not 
Improper where the testimony appar¬ 
ently excluded the defense of negli¬ 
gence of a fellow servant—^Turren- 
tine V Wellington, 48 S E 789, 186 N 
C 808 

(2) In the absence of an appropri¬ 
ate request the court is not required 
to charge the jury what is not the 
law—Charleston & W. C. R Co v. 
Brown, 79 S.B 982, 13 GaApp 744 

84. Minn —Campbell v Canadian 
Northern Ry Co. 144 NW 772. 124 
Mmn 246 

Mo—^Moraio v Atchison, T. A S F 
Ry Co. 48 SW2d 881, 830 Mo 
2*78 certiorari demed Atchison, T 
ASF Ry Co V Moran, 68 SCt 
21, 287 US 621, 77 LEd 589— 
Brown v. Forrester A Nace Box 
Co. 248 SW 880—Smith v 

Fordyce. 88 SW. 679, 190 Mo 1— 
Huber v Ehlen, App. 268 SW 184 
—Lafever v Pryor, App , 218 S W 
970—Carpenter t. Kansas City 


Southern Ry Co, 175 SW 284, 
189 Mo App 164 

N C —Buchanan v Ritter Lumber 
Co , 84 S E 50. 168 N C 40 

Tex —Strawn Coal Co v Trojan, Civ 
App, 196 SW 256—Texas Power 
A Light Co V Bird, Civ App, 166 
SW 8, error refused—^Internation¬ 
al A G N R Co v Beasley. 29 S 
W 1121, 9 Tex Civ App 669 

WVa—Jaeger v City Ry Co, 78 
SE 69. 72 WVa 807 

Wis — ^Lind V Uniform Stave A 
Package Co, 120 NW 839. 140 
Wis 188 

86. Mo —^Harlan v Wabash Ry Co , 
73 SW2d 749, 335 Mo 414— 

Hughes V Mississippi River A B 
T Ry. 274 SW. 703, 309 Mo 660 

8A US —^IllmoiB Cent R Co. v 
Skaggs, Minn, 86 SCt 249, 240 U 
S 66, 60 LEd 528—Odell Mfg Co 
V Tibbetts, CCANH, 212 F 662, 
129 CCA 188—Erie R Co v 
Schomer. CCA Ohio, 171 F. 798, 96 
CCA 468 

Ala.—Sloss-Sheffield Co v Ross, 77 
So 686. 201 Ala 160—Pace v 
Louisville AN R Co, 62 So 52, 
166 Ala 519 

Ga—Temples v Central of Georgia 
Ry Co, 91 SE 602, 19 GaApp 
807 

Idaho —^Barter v. Stewart Mining 
Co, 135 P 68. 24 Idaho 640 

Ind—^Vandalia Coal Co v Yemm, 94 
NE 881. 176 Ind 624 

Minn —Gillespie v Great Northern 
Ry Co, 144 NW 466, 124 Mmn 
1 . 

Mont—^Wallace v Chicago, MAP 
S Ry Co, 157 P 966, 62 Mont 
346 

SC—Youngblood v Southern Ry 
Co, 149 SE 742, 162 SC 266, 77 
ALR 1419 

Tex—Gulf, C A S F Ry Co v 
Hall. Civ App, 196 SW 618, error 
refused—St Louis Southwestern 
Ry Co. of Texas v Bishop, Civ 
App, 291 S W 843. error dismissed 
—^Missouri, K A T Ry Co of Tex¬ 
as V Maples, Civ App, 162 SW 
426, error refused—^Missouri, K A 
T. Ry. Co. of Texas v Perryman. 
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CivApp, 160 SW 406. dismissed 
in accordance with agreement on 
file—^Missouri, K A T Ry Co of 
Texas v Bunkley, CivApp, 158 S 
W 987, error granted—^Abilene 
Light A Water Co v Robinson, 
CivApp, 146 SW 1062, error re¬ 
fused—Louisiana A Texas Lum¬ 
ber Co v Meyers, Civ App, 94 S 
W 140 

Wis—^Mueller v Northwestern Iron 
Co, 104 NW 67, 126 Wis 326— 
Lounsbury v Davis, 102 NW 941, 
124 Wis 432 
89 C J p 1228 note 99 

Xnstmotloiui held sufflclent la ab- 
senoe of request 

US—^Baltimore A O R Co v Tit¬ 
tle, CCA Ohio, 4 F 2d 818, cer¬ 
tiorari demed 46 SCt 20. 269 US 
668, 70 LEd 410 

Conn—^Roma v Climax Co of Low¬ 
ell. 92 A 427, 88 Conn 642 
Ga—^Bibb Mfg Co v Snow, 106 S 
E 612, 26 GaApp 504 
Ill—^Yeates v Illinois Cent R Co, 
89 NE 388, 241 Ill 205 
Ind—Cincmnati, I A W R Co v 
Little. 181 NE 763, 190 Ind 662 
Iowa—^Bradbury v Chicago. R I A 
P Ry Co, 128 NW 1. 149 Iowa 
61, 40 L R A ,N S , 684, error dis¬ 
missed 82 set 620, 223 US 711, 
66 LEd 624 

Mmn—^Mortenson v Hotel Nicollet 
Go. 186 NW 806, 118 Mmn 29 
NC—^Lilley v Interstate Cooperage 
Co. 189 SE 869. 194 NC 250 
Okl —St. Louis-San Francisco Ry. 
Co V Stitt. 238 P 1078, 108 Okl 
42, certiorari denied 46 SCt 636, 
268 US 700, 69 LEd 1164. 

Or—^McClaugherty v Rogue River 
Electric Co, 140 P. 64, 73 Or 186, 
affirmed 144 P 669, 73 Or 136 
S C —^Newsom v. F W. Poe Mfg. Co., 
98 S E 142. Ill S C 424 
Tex—Southwestern Portland Cement 
Co V Presbitero, CivApp, 190 S 
W. 776, error dismissed—Eirby 
Lumber Co. v Williams, Civ.App., 
169 SW 309, error dismissed—^Pt. 
Worth ADC Ry Co v. Keeran, 
Civ.App., 149 SW 366, error re¬ 
fused—Galveston, H A S A. Ry. 
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some evidence on which to base it, it should be giv¬ 
en if not covered by instructions already given 27 
If the substance of a requested instruction is cov¬ 
ered by the general charge or by other instructions 
already given, it may properly be refused 28 Where 
a requested instruction is incorrect, the court may 
and should modify it so as to make it conform to 
the facts of the case and the law applicable there¬ 
to 29 

c. Submission of Issues; Invading Province of 
Jury 

In an action agamat an employer to recover for in- 
Juries to an employee, the instructions must not ignore 
or exclude issues material to the cause or invade the 
province of the jury. 

In accordance with the rules relating to ignoring 
or excluding issues, theories, or defenses generally, 
the instructions must not ignore a material matter 
m issue or withdraw or exclude it from the jury, 30 
nor must they ignore material e\idence3i or assume, 
as a matter of law, the existence or nonexistence of 


a fact in dispute 32 Failure to instruct on matters 
not pleaded and not in issue is not error 38 An in¬ 
struction must be supported by some evidence 34 
In charging the jury, the court should not assume 
the existence of facts to prove which there is no 
evidence35 or which the evidence shows not to ex¬ 
ist 36 An instruction should not single out and give 
undue prominence to any portion of the evidence, 
or direct the attention of the jury from the main 
issue and cause it to decide the whole case on a 
mere subordinate issue 37 An instruction which is 
a mere statement of fact is erroneous®8 and proper¬ 
ly refused 39 It is not error to assume the existence 
of a fact which is admitted or established49 or to 
fail to instruct as to undisputed or immaterial mat¬ 
ters 41 It IS proper for the court, in charging the 
jury, to require it to find whether the evidence es¬ 
tablishes the existence of the specified group of 
facts which, if true, would in law establish plain¬ 
tiff’s cause of action or defendant’s defense,42 and 
to instruct the jury that, if they find such group of 


Co V Gremg:, GlvApp, 142 SW 
186, error refused—^Missouri, K & 
T Ry Co of Texas v Hampton, 
CivApp, 142 SW 89, error re¬ 
fused—Sanders v St Louis South¬ 
western Ry Co of Texas, Civ. 
App, 136 SW 718~Galve8ton, H 
& S A Ry Co V Senn. CivApp, 
126 SW. 822. 69 Tex Civ App. 16, 
error refused 

S7. Iowa—^Morbey v Chlcaero & N 
W. R Co, 74 NW 761, 106 Iowa 
46 

89 C J p 1223 note 1. 

aa Ark—Arkansas Lumber Co v 
Wallace, 189 S W 684. 99 Ark. 637 
Mo—^Dodd V Independence Stove & 
Furnace Co, 61 SW2d 114, 830 
Mo 662 

Td±—Texas & P Ry Co v Aaron. 
CivApp, 19 SW2d 980, certiorari 
denied 60 S Ct 409, 281 U S 766. 74 
LBd 1166 

89 C J P 1223 note 2—64 C J p 908 
note 67 

29. Mo—^Lepchenski v Mobile & O 
R Co, 69 SW 2d 610, 332 Mo 194 
—^Ryan v Sheffield Car & Uguip- 
ment Co. App, 24 SW2d 166 
89 C J p 1223 note 3 
WofllfloatioB. hiBld proper 

(1) In servant’s action for inju¬ 
ries, modification of defendant's in- 
struotiom that master was not liable, 
merely because plaintiff was Injured 
by act of fellow servant, by addin; 
the qualification "unless such fellow 
servant was nesrligent, and such neg¬ 
ligence was the proximate cause of 
the injury,” was not erroneous — 
Texas Pipe Line Co v Johnson, 276 
SW 829, 168 Ark 236 

(2) Instruction denymg recovery 


if emplovee was at liberty to choose 
method was properly modified by ex¬ 
plaining effect of employer’s direc¬ 
tion of method —Welty v S H 
Kress & Co. 296 SW. 601, 221 Mo 
App 1089 

ZastmotioiLa held improper as given 
Charges on common-law negli¬ 
gence, without explanation that they 
applied only in case employment of 
minor was found to be legal, was er¬ 
roneous—Norris v Amenoan Steam 
Pump Co. 237 NW 382, 256 Mich 
144 

30. US —^Philadelphia & R Ry Co 

V Bartsch. C.CANJ. 9 F 2d 858 
Mo—Clayton v Wells, 86 SW3d 

969, 824 Mo 1176 
89 C J. p 1222 note 86 
Inst motions held proper or not ei% 
roneoui 

Ala—^Taylor v Atlantic Coast Line 
R Co, 168 So 181, 233 Ala 378 
Mo—^Kamer v Missoun-Kansas-Tex- 
as R Co. 32 SW 2d 1076, 836 Mo 
792, certiorari denied Missoun- 
Kansas-Texas R Co v Kamer, 61 

5 Ct 216, 282 U S 903, 76 L Fd 796 
—^Potterfield v Terminal R Ass’n 
of St Louis, 6 S W 2d 447, 819 Mo 
619, certiorari denied Terminal R 
Ass'n of St Louis v Potterfield. 
49 set. 20. 278 US 616, 73 L Bd 
639 

N C —^Malcolm v Mooresville Cotton 
MiUs, 183 SB 7. 191 NC 727 

31. N J —^Tuccillo V Johdi T Clark 

6 Son, 139 A 68, 104 N JLaw 122 
89 C J p 1222 note 86 

3S. Ind—Cincinnati, I. & W. R Co 

V Little, 181 NB 762, 190 Ind. 662 
89 C J p 1222 note 87 

33. Minn—^Ryan v. St Paul Umon 

239 


Depot Co, 210 NW 82, 168 Mmn 
387 

64 CJ. p 766 note 26, p 767 note 36 

34. Mo —Gkitely v St Louis-San 
Francisco Ry Co, 68 SW2d 64, 
332 Mo 1 

89 CJ p 1232 note 88 

Bvidence held suffloieiit to warraiLt 
instmotion 

Mo—Gately v St Louis-San Fran¬ 
cisco Ry. Co, 66 SW2d 54, 382 
Mo 1 

39 C J p 1222 note 88 [a] 

35. Fla—South Florida R Co. v. 
Weese, 13 So 436, 32 Fla. 212 

89 CJ p 1222 note 89 

36. Iowa —^Brady v Burlington, C 
R & N R Co, 88 NW 860. 72 
Iowa 68 

89 C J p 1222 note 90. 

37. Ga—Southern Cotton Oil Co v 
Caleb, 86 SE 707, 148 Ga. 686 

39 CJ. p 1223 note 91. 

38. SC —^Lowrimore v Palmer Mfg 
Co, 88 SE 430, 60 S C 153 

39. S C —^Lowrunore v Palmer Mfg. 
Co, supra. 

40. Mo—Stratton v. Nafsiger Bak¬ 
ing Co, App, 287 SW 638 

Tex.—Bryson v Moore, Civ App, 167 
SW 233—Ft Worth & D C R 
Co V Lynch, CivApp, 186 S.W 
680 

41. Mo—^Brasel v W T Letts Box 
& Cooperage Co, App, 220 S.W 
984 

Tex—Southern Pac Co v GodArey, 
106 SW 1136, 48 Tex Civ App 616 

40. Tex—Galveston, H & S A. R 
Co v Buch, 66 SW. 681, 27 Tex. 
avApp 288 
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facts to be established by the evidence, they should 
find in favor of plaintiif or defendant, as the case 
may be.*® 

§ 539. -■ Conformity to Pleadings and 
Evidence: Theory of Case 

In an action against an employer to recover fo®* 
injuries to an employee, the instructions must conform 
and be confined to the issues raised by the pleadings 
and evidence. 

In an action against an employer to recover for 
injuries to an employee, the instructions must con¬ 
form and be confined to the issues raised by the 
pleadings and evidence.^^ Where the pleadings 
warrant it and evidence on which to base an in¬ 
struction has been introduced, either party is enti¬ 
tled to an instruction on his theory of the case,^® 
and such instruction need not embrace the theory of 
the other party,^® smce the latter can submit the 


theory m an instruction of his own ^7 The right of 
recovery should be confined to the specific cause of 
action alleged in the declaration ^8 Instructions are 
properly limited by the court to the count of the 
declaration or complaint to which they are applica¬ 
ble « 

Common-law and statutory liability. Where the 
extent of the Lability is governed by statute, the 
court should instruct the jury by construing the 
statute in its application to the case at bar 6® Where 
the issues warrant recovery either at common law 
or under a statute, it has been held that it is not 
erroneous to instruct as to defendant's liability both 
at common law and under the statute,®^ and in 
such cases it has been held erroneous to disregard 
the issue arising from the common-law liability 

Limiting purpose for which evidence may be con- 
stdered. Where evidence competent for one pur¬ 
pose merely or as to one issue is admitted, the court 


43. Tex—Galveston, H & S. A. R 
Co V Such, supra 

44. Ill —^Armstrong v Chicago & W 
I R Co. 263 IllApp 126, affirmed 
183 NE 478, 360 U1 426. certiorari 
denied Chicago & W I R Co v 
Armstrong, 63 S Ct 623, 289 XT S 
724, 77 LEd 1475 

Ky—Long Fork Ry Co v Ferrell, 
298 SW 963, 219 Ky 458 

39 CJ p 1220 note 71—64 C.J p 773 
note 96, p 773 note 6. 

Xuitnioldons li41d proper or errone- 
onsly refluad 

111—Jannusch v Weber Bros Metal 
Works, 249 IllApp 1 

Mo—^Toung V Teiminal R R Ass'n 
of St. Louis, 192 SW.2d 403—Joice 
V. Missoun-Kansaa-Texas R Co, 
189 SW2d 668. 354 Mo 489, 161 
ALR 383—Gieseking v Litchfield 
& Madison Ry Co, 127 SW 2d 700, 
844 Mo 672, certiorari denied 
Litchfield & M R Co V Oieseking. 
60 set 104, 308 US 683, 84 LEd 
488—Gately v St Louis-San Fran¬ 
cisco Ry Co, 66 SW2d 64. 883 
Mo 1—Kamer v. Missouri-Kansas- 
Texas R Co, 82 SW2d 1075, 326 
Mo 792, certiorari denied Mis- 
souri-Kansaa-Texas R Co. y. Kam¬ 
er, 61 S Ct 216, 282 U S 903, 76 L 
Ed 796—^Hjamilton v Standard Oil 
Co of Indiana. 19 SW2d 679. 323 
Mo. 631—Westover v. Wabash Ry 
Co, 6 S W 2d 848, certiorari denied 
Wabash Ry Co y Westover, 49 S 
Ct 31, 278 US 682. 73 LEd 650— 
Compton V Louis Rich Const Co. 
287 SW. 474, 816 Mo 1068—Wilson 
SpicuKza, App, 136 S W 2d 63— 
Walls y Thompson, App, 119 S 
W2d 43—Wamwnght y Westbor- 
ough Country Club, App. 46 SW 
2d 86—Genta y Ross, 87 SW2d 
969, 225 Mo App 673—^Whitehead 
v. Koberman, Ajpp, 299 SW 121— 


Goodwin y American Car & Foun¬ 
dry Co, App, 286 SW 629 

39 CJ p 1220 note 71 [a]—64 C J p 
743 notes 78, 84. p 761 note 1 

XastmotioiLB haid ezronsoim or prox>- 
SEly refased 

U S —Carpenter v Baltimore & O R 
Co, CCA Ohio, 109 F2d 376—Un¬ 
ion Pac R Co y. Gamer, CCA 
Neb, 24 F2d 63 

Ill —Stott y. Thompson, 14 N E 2d 
246, 294 IllApp 450, certiorari de¬ 
nied Thompson v Stott, 69 SOt 
106, 305 US 639. 83 LEd 411— 
Wetterer y. Atchison, T & S F 
Ry. Co, 277 IllApp 276, certiorari 
denied Atchison, T & S F Ry Co 
y Wetterer, 65 SCt 835, 296 US 
764. 79 LEd 1698 

Ind —^Dalton Foundries y Jefferies, 
61 NE2d 13. 114 Ind App 271. 
foUowed in Dalton Foundries y 
Dean, 61 NE2d 397, 114 Ind App 
289 

Ky—^Horse Creek Mlnmg Co y 
Frasier’s Adm'x, 6 SW2d 1064, 234 
Ky. 211—Cincinnati, N O & T P 
R Co y Heinz, 288 SW 1020, 217 
Ky. 48 

Mans —^Reidy y Crompton & 

Knowles Loom Works. 60 N E 2d 
689, 318 Mass 136 

Miss—^Eagle Cotton Oil Co y Pick¬ 
ett, 166 So 764, 176 Miss 677 

Mo—^Riley y Wabash Ry. Co, 44 S 
W2d 136, 828 Mo 910—Scheibe y 
Fruin-Colnon Contracting Co, 23 
SW2d 44. 324 Mo 876—Phillips y 
American Car & Foundry Co., App, 
274 SW 968 

Or—^Hollopeter y Palm, 291 P 880, 
184 Or 646, modified on other 
grounds 294 P 1066, 184 Or 546. 
appeal dismissed 52 S Ct 16, 284 
US 672, 76 LEd 497. 

S C.—Youngblood y Southern Ry. | 
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Co, 149 SE 742. 152 SC 265. 77 
ALR 1419 

Vt—Blaisdell v Blake. 11 A 2d 216, 
111 Vt 128 

Wis—Fries v Lallier, 263 NW 178, 
219 WiB 388 

89 CJ p 1320 note 71 [b]—64 CJ p 
743 notes 1, 11, p 714 notes 37. 41, 
p 763 notes 30, 43, p 766 note 82, 
p 766 note 93, p 774 notes 86, 40 

Znstraotions held mmaoessary but 
not prejodiolal 

Ark —^Bruner Ivory Handle Co v 
West, 86 SW2d 919, 191 Ark 479 

46. Okl —Casualty Reciprocal Ex¬ 
change y Sutfin, 166 P2d 434, 196 
Okl 667—Evlo Refining & Market¬ 
ing Co V Moore, 137 P 2d 911, 192 
Okl 676 

89 CJ p 1221 note 72 

Xostruotions held not rmpropar 

Mo —^Lovett y Kansas City Ter¬ 
minal Ry Co, 295 S W 89. 316 Mo 
1246. 

43. Mo—Shaw y Chicago & A R 
Co, 282 SW 416. 314 Mo 128 

39 C J p 1221 note 73 

47. Mo —Hester v Jacob Dold Pack¬ 
ing Co, 81 Mo App 451 

48L Iowa—^Fisk v Chicago, M & St 
P R Co. 88 NW. 133. 74 Iowa 
424 

89 CJ p 1221 note 76 

49. Ill—Cobb Chocolate Co v. 
Knudson, 69 NE 816. 207 Ill 462 

60. Iowa—^Pelton y Illinois Cent 
R Co, 160 NW 236. 171 Iowa 91 

61. Or—Hoag y. Washington-Ore- 
gon Corp, 144 P 674, 76 Or 588, 
reheard 147 P 766, 76 Or 688 

89 C J p 1222 note 78 

63. Kan—Warfield y. Morgain, 121 
P 489, 86 Kan 624. 
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should charge the jury that it should not be con¬ 
sidered for purposes other than those for which it 
was admitted,®® and it is error to refuse a request 
for an instruction to that effect However, an 
instruction is properly refused which restricts the 
evidence unduly®® 

§ 540. -Presumptions and Burden of 

Proof 

In an action against an employer for injuries to hia 
employee, the jury must be properly instructed as to 


§ 540 

the presumptions of law applicable to the Issues and 
on whom the burden of proof devolves 

The instructions must correctly state the presump¬ 
tions of law applicable to the issues raised, and on 
whom the burden of proof devolves,®® for instance, 
as to the existence of the relation of master and 
servant,®"^ the cause of the injury,®® the negligence 
of the master,®® the assumption of risk by the serv¬ 
ant,®® the contributory negligence of the servant in- 
j'ured,®! and the mcompetency or negligence of fel¬ 
low servants It is not necessary that a specific 


B3. Ga —^Brush Electric Lisht & 
Power Co v Wells, 80 SH 583, 
103 Ga 612 

Mich—Catlin v Michigan Cent K 
Go, 38 NW 616, 66 Mich 368 
S4. Ga —Brush Electric Light & 
Power Co v Wells, 80 SE 638, 
103 Ga 612 

Mich—Catlin v Michigan Cent. R 
Co, 33 NW 615, 66 Mich 358 
66. Tez—^Missouri, etc, R Co v 
Eellerman, CivApp, 87 SW 401 
63. Fla.—Great Atlantic & Pacific 
Tea Co v Dallas. 192 So 867, 141 
Fla 206 

Ga—^Western & A. R R v Loch- 
ridge, 162 SE 474, 170 Ga 208, 
certiorari denied 60 S Ct 461, 281 
US 762, 74 LEd 1171 
39 C J p 1224 note 6 
Xastmotions held snJDolent or not 
•rroneoTU 

Gki—Southern Ry Co v Perdue, 164 
SE 793, 171 Ga 134—Western & 
A R R V Lochridge, 162 SE 474, 
170 Ga 208, certiorari denied 60 S 
Ct 461, 281 U S 762, 74 L Ed 1171 
Or—Weis V Allen, 86 P 2d 478, 147 
Or 670 

S C —^Mann v Seaboard Air Line Ry. 

Co, 136 SE 234, 188 SC 241. 

89 C J p 1224 note 6 [a] 

Unstmotioxis held Insafflolent or 
xoneons 

Mo—^Hough V Chicago, R I & P 
Ry Co. 100 SW2d 499, 839 Mo 
1169 

89 G J p 1224 note 6 [b] 

Inatractlona held properly refused 
Oa—^Western & A R R v Hetzel, 
144 SE 606. 88 Ga.App 666, re¬ 
versed 149 SE 876, 169 Ga 246, 
conformed to 160 SE 112, 40 
App 447, and vacated 160 S E 112, 
40 Ga.App 447 

Ill—Wetterer v Atchison, T. & S 
F Co, 277 111 App 276, certio- 
zaxi denied Atchison, T ft S F 
Ry Co V Wetterer, 55 S Ct 836, 
295 US 764, 79 LEd 1698—Norke- 
vich V. Atchison, T ft S F R Co, 
263 111 App 1, certiorari denied 
Atchison, T & S F R Co V 
Norkevich, 52 S Ct 497, 286 US 
614, 76 L.Ed 1282 
89 CJ p 1224 note 6 Cc] 

B7. Wash—Stubbe v Baker, 278 P. 
733, 160 Wash 614. 

67 0 J.S.—16 


68. Znstraotioiie held sufficient, not 
erroneous, or ixnpropezly refused 

Ark—St Louis Southwestern R Co 

V Burdg, 134 SW 289, 98 Ark 
88 

89 C J p 1224 note 6 [a] 

Xnstructions held insuilloient, errone¬ 
ous, or properly refused 
U S —^McCarthy v Pennsylvania R 
Co. C C A Ind, 166 F 2d 877 
Ill—Rost V F H Noble ft Co. 147 
NE 268, 816 Ill 867 
89 G J p 1224 note 6 [b] 

69. Instructions held sufficient, not 
erroneous, or improperly reltised 

US—^Nashville, C ft St L Ry Co 
V. York, CCATenn, 127 F 2d 606 
—^F. W Martin ft Co v Cobb, G 
CAArk, 110 P’2d 169—^Lowery v. 
Hocking Valley Ry Co, CCA 
Ohio, 60 F2d 78 

Ind—New York, C ft St L R Co 

V Connaughton, 6 NE2d 904, 211 
Ind 419 

Mo—Taeh v St Louis-San Francis¬ 
co Ry Co, 76 S W 2d 690, 336 Mo 
1148—^Barraclough v Union Pac 
R Co, 63 SW2d 998. 331 Mo 167 
—^Nicholson V Franciscus, 40 S 
W2d 623, 328 Mo 96—^Uhl v Cen¬ 
tury Electric Co. App, 295 SW 
127—Stroud v Booth Cold Storage 
Co, App. 285 SW. 166—^Ware v 
Northwestern Mach Co, App, 273 
SW 237 

N C —Bryant v Bums-Hammond 
Const Co. 160 SE 122, 197 NC 
639 

Ohio—^Baltimore ft O R Co. v. Sho- 
ber, 176 NE 88, 38 Ohio App. 216 
89 C J p 1224 note 7 [a] 

Xnstmoticns lield insnffloleut, errone¬ 
ous, or properly rofnsed 
US—Carpenter v Baltimore ft O R 
Co, CCAOhio. 109 F2d 375 
Cal —^Peirett v. Southern Pac Co, 
166 P2d 761, 78 Cal App 2d 30 
Mlse —Stokes v Adams-Newell Lum¬ 
ber Co. 118 So 441, 161 Miss. 711— 
Mobile ft O R Co V Brewer, 107 
So 199, 142 Miss 60 
Mo —Cantley v Missoun-Hansas- 
Texas R Co, 188 SW.2d 128, 863 
Mo 606—Grosvener v New Yoric 
Cent R Co. 123 SW2d 178, 343 
Mo 611—^Tash v. St. Louis-San 
Francisco Ry Co, 76 S W.2d 690, 
835 Mo 1148—^Temple v Samuel 
Cupples Envelope Co , 300 S W. 266, 
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818 Mo 280—^Hauck v American 
Car ft Foundry Co, App , 14 S W. 
2d 497 

NT—Guatavson v Thomas. 237 N. 

TS 479, 227 App Div 303 
89 C J p 1224 note 7 [bj, [c]. 

GOi iBBitmotions held suffioient, not 
erroneous, or impropezly refused 
Pa—^Poz V. Lehigh Valley R. Co, 
141 A. 167, 293 Pa 821 
89 C J p 1224 note 8 [a] 
bistmotions held msuffloisat, errone¬ 
ous, or properly refused 
N C —^Hubbard v Southern Ry. Co, 
166 SE 802, 203 NC 676 
39 C J p 1224 note 8 [b] 

61. Bistruotions hgld suffioient, not 
erroneous, or improperly refused 

U S —Chicago ft N W R Co V, 
Grauel, CCAMinn, 160 F 2d 820. 
Ill—O’Brien v Chicago & N W Ry. 

Co, App, 68 NE2d 638 
Iowa—Oestereich v Leslie, 284 N. 

W 229, 212 Iowa 105 
Tez—St Louis Southwestern Ry. 
Co V Gillenwater, CivApp, 284 S 
W 268, affirmed St Louis South¬ 
western Ry Co of Texas v. Gil- 
lenwater. Com App, 294 S W 198 
Utah—^Mirer v. Southern Pac Co, 
21 P2d 866, 82 Utah 46, certiorari 
domed Southern Pac Co v Miller, 
64 set 207, 290 US 697, 78 LEd. 
600 

Va—Southern Ry Co v May, 187 S. 

E 493, 147 Va 642 
89 C J p 1224 note 9 [a] 
iBstmetions held insufiloleut, errone¬ 
ous, or properly refused 
Mo—^Derrington v. Southern Ry Co, 
40 SW2d 1060. 328 Mo 283, cor-^ 
tiorari denied Southern Ry Co ▼. 
Demnglon, 62 S Ct. 87, 284 U S, 
662, 76 LEd 661 

NY—Badowaki v Long Island R, 
Co. 66 NE2d 497, 292 NY. 448 
89 C J p 1224 note 9 [b] 

62. Xnstmottons held sufficitfit, not 
erroneous, or Improperly refused 

Ala—^Taylor v Atlantic Coast Line 
R Co, 168 So 181, 382 Ala 378 
Cal—Weddle v Logos, 126 P2d 914, 
62 Cal App 2d 116. 

Ga—Western ft A R R v Loch¬ 
ridge, 162 SE 474, 170 Ga. 208, 
certiorari denied 50 SCt. 461. 281 
U S. 763, 74 L Ed 1171 
89 CJ. p 1225 note 10 [a]. 
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instruction on the question be given, where it has 
already been fully covered in other instructions 
It is not, however, error to refuse to charge on the 
burden of proof where there is no defect in plain¬ 
tiff’s proof and the issues are clearly submitted on 
the facts and, when the circumstances and facts 
of a case are proved by direct testimony, it is error 
to instruct the jury that it should consider and give 
proper weight to the instincts and presumptions 
which naturally lead men to avoid injury and pre¬ 
serve their own lives, in determining whether, at 
the time he was imured, plaintiff was in the exer¬ 
cise of ordinary care ®5 Where plaintiff has pleadr 
ed negligence both generally and specially, he has 
been held to be entitled to an instruction on the res 
Ipsa loquitur doctrine notwithstanding he proves 
specific acts of negligence,®® but where the com¬ 
plaint alleges only specific acts of negligence such 
an instruction is improper®"^ Where plaintiffs ac¬ 
tion IS babed on the theory that the injury was due 
to violation by the employer of statutes imposing an 
absolute duty on him, an instruction requiring plain¬ 
tiff to prove the employer’s negligence is not prop¬ 
er ®® 

§ 541. -What Law Governs 

The jury must be inetructed fully and properly aa 
to the law relative to the liability of the maater for 
injury to the aervant where the injury occurred out- 
aide the atate of the forum or where the applicability 
of federal or atate lawa la involved. 

It is the duty of the court of the state m which an 
action has been brought for personal mjunes, al¬ 


leged to have occurred in another state, to instruct 
the jury fully as to any conflict in the laws of the 
two states relative to the liability of the master to 
his servant ®® So, where the doctrine of the fellow- 
servant rule is in issue and the law of the forum 
with respect thereto differs from the law of the lex 
loci delicti. It IS error to fail to instruct with respect 
to the difference between the rules in the two juris¬ 
dictions In such case the court should instruct 
the jury as to who is a fellow servant under the law 
of the state governing the case 

Federal or state law. In a proper case the court 
should instruct the jury with respect to the federal 
or state laws, depending on which is applicable 
If the federal statute is applicable it is sufficient to 
instruct in the language of the statute itself 
Where the case is submitted on the issue of com¬ 
mon-law liability for negligence, it is not erroneous 
to fail to define terms dealing with liability under 
federal statutes ^4 Where there is an issue of fact 
as to whether the injury occurred while working 
under interstate or mtra-state commerce, the court 
shall instruct the jury on the law as to both 76 If 
the liability of the master is the same under the 
state and federal statutes, it has been held not to 
be erroneous to fail to distinguish between the com¬ 
merce m which the master is engaged as being ei¬ 
ther interstate or mtra-state commerce 7® 

§ 542. -Relation of Parties; Codefend¬ 

ants 

In an action against a master to recover for inju- 


Xnatniotloiia held inanffloleiL't, enona- 
oiUi or propexly refnaed 

Tex—Atchison, T & S F. R Co v 
MiUa. 116 SW 862, 68 Tex Civ 
App 369 

63. Xnd —Chicago. St L & P R Co 
V Champion, 86 N£! 221, 9 Ind 
App 510, 53 Am S R 357, rehearing 
domed 87 NR 21, 63 Am SR 867 

89 C J p 1226 note 11 

64L Tex—^Taylor, B & H R Co v 
Taylor, 14 SW. 918, 79 Tex 104. 28 
Am SR. 816 

66. Iowa—Whitaett v Chicago. R 
I & P R Co. 26 NW 104, 67 
Iowa 160—^Dunlavy v Chicago. R 
I & P R Co, 23 N W 911, 66 Iowa 
436 [both diet Way v Illmoia Cent 
R Co , 40 Iowa 8411 

66L Cal—^Leet v Union Pac R Co., 
166 P2d 42, 25 Cal 2d 605, 168 A 
LR 1008, certiorari domed 66 S. 
Ct 1403, two caaeB, 826 US 866, 
89 LiRd 1986 

67. Ind—^Wow York, C. & St L. R 
Co V King. 154 NB 508, 86 Ind 
App 610 

68L Ill —Stott Y. Thompson, 14 N ID 


2d 246, 294 Ill App 460, certiorari 
denied Thompson v Stott, 59 S Ct 
106, 806 U S. 639, 88 L. Bd 411 

69. Elan —Atchison, T & S F, R 
Co V Moore, 29 Kan 682 
39 CJ p 1226 note 16 

70L Kan—Atchison, T & S F R 
Co V Moore, supra 

71. Mo—Ham v. St Louis & S F. 
R Co, 117 SW 108, 186 Mo App 
17 

72. W Va.—^Towns v. Monongahela 
Ry Co, 144 SB. 289. 106 WVa. 
672 

39 CJ. p 1226 note 18 
Xnstraotiona held proper 
U S —Chicago. St. P, M ft O R Co 
Y. Arnold, CCAMinn, 160 F2d 
1002 

Ga—Southern Ry Co v Heaton, 6 
SB 2d 389. 61 GaApp 886 
Ind—Chicago & B I Ry. Co. y. 
Schraeder, 168 NB 684, 89 Ind 
App *100 

Miss —IllunoiB Cent R Co v Ray. 
148 So 288, 166 Miss. 886. 
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InertractionB h^d erroneous 
Ind—^Propst v Spitznagle. 19 N.B 
2d 263, 216 Ind 402 
39 C J p 1226 note 18 [aj 
78. Mo—QiH V Baltimore ft O R 
Co, 259 SW 93 
89 CJ p 1225 note 19 
7<L Tex—^Paris ft G N R Co. y 
Boston, Civ App, 142 SW 944 
39 CJ p 1226 note 20 
TBb SC—Cato Y Atlanta ft C A L 
Ry Co. 162 SB 522, 166 SC 804 
—Camp Y AUanta ft C A. L R 
Co , 84 S B 825, 100 S C 294 
nistmotions hold proper 
Mo—Gieseking v Litchfield ft Mad¬ 
ison Ry Co, 127 S.W2d 700, 844 
Mo 672, certiorari denied Litch¬ 
field & M R Co Y Gieseking, 60 
set 104, 308 US 588, 84 LBd 488 
—McNatt Y Wabash Ry Co, 108 
S.W2d 88, 841 Mo 616—Brum y. 
Wabash Ry Co, 74 S W 2d 666, 835 
Mo 876 

73. Tex—St Louis Southwestern R. 
Co Y Bryant, Civ.App, 262 S.W. 
322 

89 aJ. p 1226 note 22. 
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ri68 to the larvant, where the relatTon of the partiea Is 
in issue the court should properly instruct the jury there¬ 
on; and, when the liability of more than one defendant 
Is in issuer the court should properly Instruct the jury 
on the law relating thereto. 

Where the relation of the parties is in issue, the 
court should properly instruct the jury thereon^^ 
and it is error to refuse a proper request."^8 The in¬ 
structions must not Ignore the elements of the re¬ 
lation of master and servant*^ 8 and must be support¬ 
ed by the evidence and the pleadings 80 Likewise, 
the instructions should not assume as a matter of 
law the existence of the relation when such fact is 
in controversy 8i 

Codefendants* When the liability of more than 
one defendant is m issue, the court should properly 
instruct the jury on the law relating thereto 82 

§ 543. -Scope of Employment 

Where the laaue la whether the Injury occurred with 
In the scope of the servant’s employment, the court 
should properly instruct the Jury on the law relating 
to such issue 

Where the issue is properly raised that the injury 


occurred outside the scope of the servant's employ- 
ment,88 the court should properly instruct the jury 
on the law relating to such issue,8^ as, for instance, 
where the application of the doctrine of assump¬ 
tion of risks depends on whether such doctrine ap¬ 
plies to risks outside the scope of the employment,8B 
It is proper to instruct the jury that the servant can¬ 
not recover, if the injury occurred while he was in 
the performance of an act outside of his duties, and 
that the scope of duty within which a servant is en¬ 
titled to protection is to be defined by what he was 
employed to perform, and what, with the knowledge 
and approval of the employer, he did perform, rath¬ 
er than by the verbal designation of his position.®® 

§ 544. -Cause of Injury 

The Jury should be given appropriate instructions 
relative to the cause of the injury. In conformity with 
the issues raised under the pleadings and evidence 

Instructions should be given relating to the cause 
of the injury complained of87 m conformity with the 
issues raising the question under the pleadings and 
evidence 88 The j’ury should be instructed as to 


77. Aria —^Inspiration Consol Cop¬ 
per Co v Bryan, 262 P 1012, 81 
Aria 802 

Tenn—^Morgan Lumber Co ▼. Jamea. 

14 TennApp 305 
89 C J p 1226 note 24 

Xnatraotlona beld proper 
SC—^Davia v Atlantic Coast Line 
R Co, 147 SB 834. 160 SC 130, 
reversed on other grounds Atlantic 
Coast Line R Co v Davis. 49 S 
Ct 210, 279 US 34, 78 LBd 601 
Tenn —^Morgan Lumber Co v James, 
14 Tenn App 806 

Xadspendent contractor 

In personal injury action, wherein 
defendant’s defense was that plain¬ 
tiff was an independent contractor 
rather than an employee, court had 
duty to define relationship of em¬ 
ployer and independent contractor 
and to inatruct jury as to exceptions 
to general rule that an employer is 
not liable for injuries to an inde¬ 
pendent contractor or the servants of 
an independent contractor—^NCeyer v 
Moore, 116 SW2d 1087, 195 Ark 
1114 

7a Ala —^Merryweather v Sayre 
Mm & Mfg Co, 49 So 916. 161 
Ala 441 

89 C J p 1226 note 26 

7a Cal —^Fay v German Gen 

Benev Soc. 124 P. 844, 163 Cal 
118 

89 CJ. P 1226 note 26. 

Xnstrnotions htfd snlBoisiit, not ev- 
roneons, ox unpxopazly refused 
Ry.—^Rex Red Ash Coal Co v. Bar¬ 


ley’s Adm’r, 6 SW2d 724. 224 Ky 
486 

89 CJ p 1226 note 26 [a] 

80, XUstruotions held proper or Im¬ 
properly refused 

Mo—^Liston V St Louis Transfer R 
Co. 130 SW 381, 149 Mo App 281 
39 CJ p 1226 note 27 [a] 
Znstmotlons held improper or proper¬ 
ly refused 

Cal —Fay v German Gen Benev 
Soo, 124 P 841, 167 Cal 118 
Va —^Brinklev v Pennsylvama R 
Co. 184 S S3 227, 166 Ta 84 

81. Mo—Lawhon v St Joseph Vet¬ 
erinary Laboratories, 253 SW 44 

39 CJ p 1226 note 38 

88. Xnstmotloxui hSld sufficient or 
not orronaons 

Conn—Jenkins v Reichert, 6 A 2d 
6, 125 Conn 258 

Ind—^Dunbar v Demaiee, 2 NE2d 
1003, 102 IndApp 686 
Minn —^Miller v Chicago, M & St P 
R Co, 116 NW 269, 108 Minn 
448 

Xnstmotlons held erroneous or prop¬ 
erly refused 

Mo —Clayton v Hydraulic Press 
Brick Co, 27 8 W 2d 62 

83. bistnijotloxis held warranted by 
pleadings or evidence, or both 
Ark—^P Reich Mfg Co v. Wallace, 
286 SW 816, 171 Ark 647 
Iowa—Johnson v Rinney, 7 HW2d 
188, 232 Iowa 1016, 144 ALR 997 
Mass —^Enga v Sparks. 61 N E 2d 
984, 816 Mass 120 

Wash—^Blalr v Rinema Theatres of 
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Washington, 377 P 398, 152 Wash 
123 

89 C J p 1226 note 31 [a] 

S4. Mo—Solteas v J H Bel* Pro¬ 
vision Co . 260 S W 990 
89 C J p 1226 note 32 
Xnstmotlons held snffiolant or not 
erroneons 

Mo—Cunningham v Doe Run Lead 
Co. 36 SW 2d 967 
39 C J p 1226 note 33 [aj 

86. N C —^Hamncfc v Balfour Quar¬ 
ry Co. 43 SE 830, 132 KC 282 
89 C J p 1226 note 38 

86. Pa—^Rummel v Dilworth, 19 A 
346, 846, 181 Pa 609. 17 Am S R 
827 

87. Mo—^Baldwin v Hanley & Rin- 
eella Coffee Co, 216 SW 998, 203 
Mo App 650 

89 C J p 1236 note 86 
nstmctioas held sufficient or not 
erroneous 

Mo—^Hankins v St Louis-San Fran- 
ciBco Ry Co, 14 SW3d 674— 
Stegemann v Heil Fackmg Co, 
App, 2 S W 2d 169 
39 C J p 1226 note 86 [a] 

88. xnstmotlons held warranted by 
pleadings or evidenoa, or both# or 
improperly refused 

Cal—Weddle v Logee. 126 P.2d 914, 
53 Cal App 2d 116 

Mo—Clark v Chicago, R I & P. 
Ry Go, 800 SW 768, 818 Mo 463 
— ^WallB V. Thompson, App, 119 S. 
W2d 43 

NH—^Watkins v Boston & M R R, 
146 A 866, 84 NH 134, certiorari 
demed Boston & M. R R v. Wat- 
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proximate and remote cause^^ and as to the neces¬ 
sity of finding that the negligence charged did in 
fact contribute to cause the injury 90 Where neg¬ 
ligence IS charged in two or more particulars, an 
instruction which requires the jury to find that the 
mjury was caused by negligence in each particular 
IS erroneous,® 1 but an instruction authorizing recov¬ 
ery if plaintiff establishes one or more of the alleged 
acts of negligence is proper 9® An instruction need 
not embrace negligence which was an incident to, 
and not the proximate cause of, the injury.93 An 
instruction on causation must be supported by evi¬ 
dence tending to show that the injury was caused 
by the negligence with respect to which the instruc¬ 


tion is requested®* and should not be given where 
the evidence is purely speculative.®® Also such in¬ 
struction must be considered in connection with 
other instructions given, and if, taken together, they 
fairly and fully present the law, they are not objec¬ 
tionable 99 

§ 545. -Accidental or Improbable Injury 

Where the issue of accidental or improbable injury 
has been properly raised, the Jury should be given proper 
instructions thereon. 

Where the issue that the mjury was of an acci¬ 
dental or improbable character is properly raised,®*^ 
the court should instruct the jury m a proper man- 


klna. 50 S Ct 86. 280 US 684. 74 
LEd 638 

NC—^Hamilton v Soutliem Ry Co 
158 SE 75. 200 NC 543. certioiai* 
denied Southern Ry Co v Hamil¬ 
ton, 62 set 19. 284 US 636, 76 L. 
Ed 641 

89 C J. p 1227 note 87 [a] 
matmotions held not wazzwated by 
jdeadULgn or evAdance, or boch, or 
properly refused 

Miss—Columbus & G H Co v Cole¬ 
man. 160 So 277, 172 Mias 514— 
Goodyear Yellow Pine Co v Sum- 
rail, 120 So 784, 153 Mias 360— 
McKinnon y Braddock, 104 So 154, 
139 Mias 424 

Vt—Bailey v Central Vermont Ry, 
85 A 2d 365, 113 Yt 433, conform¬ 
ing to 68 set 1062, 319 US 850. 
87 LEd 1444 
89 C J p 1227 note 37 [b] 

Sa. Ohl—St Louia & S E R Co 
y Bateman, 240 P 110, 112 Okl 86 
89 C J p 1227 note 38 
Xnatmotloiui held aafflolent, not er- 
roneouB, or improperly refuaed 
U S —Terminal R As8*n of St. Louia 
V Kimbrel, CCA Mo, 105 F2d 
262 

Ala—^Mobile & O R Co y Williams. 

121 So 722. 219 Ala. 288 
Ga —Southern Ry Co v Blanton. 

10 SE2d 430. 63 Ga .Vpp 93 
Ill—Gnmm y Chicago & N W Ry 
Co. 73 NE 2d 920. 331 Ill App 601 
Mich—Clingenpeel y Hill, 218 NW 
703, 238 Mich 493 

Mo—Clark y Chicago. R I & P 
Ry Co. 300 SW 758. 318 Mo 453 
—Snelling v Triplett. App, 171 
SW2d 739 

Tenn—^Kum v Weaver, 161 SW3d 
1005, 26 Tenn App 656 
Tex—St Louis, S F & T Ry Co 
y Barr, Civ App, 67 SW2d 1063 
—Gulf States Utilities Co. v 
Moore, Civ App. 47 SW2d 488 
39 C J p 1227 note 38 [a] 

Znatraotloiu held inanfflolentk errone¬ 
ous, or properly reftiaed 
Ga —Southern Ry Co v Blanton 
200 SE 471, 59 OaApp 252 


Idaho —^Burklund v Oregon Shor* 
Line R Co. 58 F.2d 773, 66 Idaho 
703 

Ey—^Manninglon Fuel Co v Ray'e 
Adm'x, 63 SW2d 988, 250 Ky 736 
Okl —Buxton v Hicks, 181 P 2d 1015, 
191 Okl 678 

RI—^Roaai y Ronci, 195 A. 401. 59 
RI 307 

Tex—St Louia, S F & T Ry Co v 
Mullina, Civ App, 23 SW2d 489 
89 C J p 1227 note 38 [b] 

90. Mo—^McCombs y Bowen, 78 S 
W2d 300, 228 Mo App. 754 
39 C J p 1227 note 39 

Zuatmotlons held snidoient, not er- 
roneons, or improperly refused 
Ark—^Presley y Actua Coal Go, 289 
SW 474, 172 Ark 498 
Gra—^Fulton Bakery v Williams, 141 
SE 922, 37 GaApp 780 
Ind—^Altman y Indianapolis Union 
Ry Co. 178 NE 691, 95 Ind App 
199 

Mo—^Brackett y James Black Ma¬ 
sonry & Contracting Co, 32 S W 2d 
288, 826 Mo 887—^Messing v Judge 
& Dolph Drug Co, 18 SW2d 408, 
822 Mo 901—Cento v American 
Fruit Growers, App, 7 SW2d 304 
—^Reed v Blue Jay Coal & Mining 
’ Co , App, 287 S W 852—^Alvarez v 
Traffic Motor Truck Corporation, 
App , 271 S W 631 

Tex—^Fort Worth & R G Ry Co 
y Pickens, Civ App. 168 S W 2d 
252, reversed on other grounds 162 
SW2d 691, 189 Tex 181 
'Utah—^Ward v Denver & R G W 
R Co, 85 P 2d 837, 96 Utah 564 
Wash.—Grant v Libby, McNeill & 
Libby, 296 P 139, 160 Wash 138 
39 C J p 1227 note 39 [a] 

XhatrootloiLs held msufflolent, erro¬ 
neous, or properly refused 
Ill—Wetterer v. Atchison, T A S 
F Ry Co, 277 Ill App 276. cer¬ 
tiorari demed Atchison, T A S F 
Ry Co v Wetterer, 55 S Ct 835. 
296 US 754, 79 LEd 1698. 

39 C J p 1227 note 39 [bj. 
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91. Md —^National Enameling A 

Stamping Co y Cornell. 62 A 688, 
95 Md 624 

S C —Chase v Spartanburg R. Gas 
A Electric Co. 41 SE 899. 64 S C 
212 

92. Mont—Chancellor y Hines Mo¬ 
tor Supply Go. 69 P 2d 764, 104 
Mont 603 

93^ Iowa—Trott y Chicago. R 1 A 
P R Co, 86 NW 38, 116 Iowa SO. 
leheanng denied 67 NW 722, 116 
Iowa 80 

96. Tex—Gulf, C A S F R Co y 
Harriett, 16 S W 666, 80 Tex 
73—^Missouri Pac R Co v La- 
mothe, 13 SW 194, 76 Tex 219 

95. Mo —^Bolino y Illinois Termi¬ 
nal R Go. 200 SW2d 362. 355 
Mo 1236 

96. mstruotzoBs held cured 

Minn—Jacobson v Great Northern 
R Co. 189 NW 142, 120 Minn 62 

Mo—Clark y Long. App, 196 SW 
409 

97. Eutmctlons held Improper or 
properly refused 

Mo—^Noce v St Louis-San Francis¬ 
co Ry Co. 86 SW2d 637, 337 Mo 
689—Tash y St Louis-San Fran¬ 
cisco Ry Co. 76 S W 2d 600, 335 
Mo 1148—Goodwin v Miseouri 
Pac R Co, 72 S W 2d 988, 335 Mo 
898—Sloan v Polar Wave Ice A 
Fuel Co. 19 SW2d 476, 823 Mo 
363—Totten y Smith Bros, App , 
8 SW2d 740—Crowell v St Louis 
Screw Co, 293 SW 521, 220 Mo 
App 728—Schulte v Carmichael- 
Cryder Co, App, 282 SW 181— 
House y St Louis Car Co, App, 
270 SW 136. 

89 C J p 1227 note 46 [a] 

XhstruotioiLB hsid proper or erroae- 
ously refused 

Mo—^Nelson v C Heinz Stove Co, 
8 SW2d 918. 320 Mo 666—Spencex 
y Quincy, O A E C R. Co, 297 
SW 858. 817 Mo 492 

39 C J. p 1227 note 46 [b]. 
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ner as to the law with respect to such an issue,^^ 
appl 3 nng the principki in a proper case, to the spe¬ 
cific defense relied on and it should instruct the 
jury as to the meaning of “accident”! Such in¬ 
structions must be considered in connection with 
the charge as a whole, and if, taken together, they 
fairly and fully present the law, they are not objec¬ 
tionable 2 Where the jury has been charged as to 
the burden of proof, and as to what facts will raise 
a presumption of liability against the master, it is 
not error to omit to charge, in the same connection, 
the law applicable to defendant’s theory that the 
injury was a mere accident, smce it is sufficient if 
the law bearing on such theory is elsewhere 
charged.* 

§ 546. -Negligence of Master 

a. In general 


b. Restricting right of recovery, sub¬ 
mitting various hypotheses on neg¬ 
ligence 

c Statutory liability 
a. In General 

Where nealigence of the maiter is In issue, proper 
instructions thereon should be given wh<ch do not in¬ 
vade the province of the jury cr impose a higher de¬ 
gree of care on the employer than is imposed on him 
by law. 

When the issue of the master's negligence and de¬ 
gree of care required of him is properly raised by 
the pleadings and evidence* the court should instruct 
the jury on the law of such issue,® doing so in 
a proper manner* and so framing the instructions 
that th^ are not open to objection as infringing on 
or invading the province of the jury as triers of the 
facts.*^ An instruction which imposes on the mas¬ 
ter a higher duty or degree of care than is imposed 
by law is erroneous.* Such instruction must be con- 


90. Mo —House v St Louia Gar Co, 
App, 270 SW 185 
39 G J p 1227 note 46 

90. Oa—East Tennessee, V & G R 
Co V Smith, 17 SE 104, 91 Ga 
176 

1. Ill —^Barnett ft Record Co v 
Schlapka, 70 HE 843. 208 Ill 426 
89 C J p 1228 note 48 
ZBstmotloaa held proper 
Tex —Missouri-Kansas-Texas R Co 
of Texas v McKinney, Civ App, 
126 SW2d 789, affirmed Missouri, 
K ft T R Co of Texas v Mc¬ 
Kinney, 145 SW2d 1081, 136 Tex 
76—Joy V Cralgr, Civ App, 94 S.W 
2d 624, error dismissed 

8. Ga—Raleigh ft G R Co v Al¬ 
len, 82 SE 623, 106 Ga 572 

8. Ga—^Raleigh ft G R Co v Al¬ 
len, supra 

4. Mo—^Kitchen y Schlueter Mfg 
Co, 20 SWSd 676, 828 Mo 1179 
89 C J p 1228 note 61 
XnstraetioiiB held warranted by 
pleadings or avldenoe, or both 
Ark^F Keich Mfg Co v Wallace, 
286 SW 815, 171 Ark 647 
Mo—^Kitchen v Schlueter Mfg Co, 
20 S W2d 676. 823 Mo 1179—Stew¬ 
art v. American Ry Elxpress Co, 
App , 18 S W 2d 620 
89 CJ p 1228 note 61 [a]—64 CJ 
p 748 note 84 

Xnstmotlona held not warranted by 
pleadings or andenca, or properzy 
refnsed 

Ala—Louisville ft N. R Co v But¬ 
ler, 65 So 262, 1 Ala App 279 
89 CJ p 1238 note 61 [b]—64 CJ 
p 748 note 11, p 776 note 61, p 779 
note 28 

6. PSL —Raftery v Pittsburgh ft W 


V Ry Co, 131 A 470. 284 Pa 
S55 

89 G J p 1238 note 52 

6. Mo—Gordon v Muehling Pack¬ 
ing Co, 40 SW2d 698, 828 Mo 
123 

39 C J p 1328 note 53 

mstrootloBa held snffioiant or not 
emmeous 

US—^Pullman Co v Montimore, C 
CATex. 17 F2d 2, certiorari de¬ 
nied 47 S Gt 659, 374 U S 748. 71 
LEd 1338 

Ark —^Everton Silica Sand Co v 
Hicks, 125 SW2d 793. 197 Ark 
980 

Ind—New York, C ft St L R Co 
v Connaughton, 5 HE 2d 904, 211 
Ind 419 

Mo—O Donnell v Baltimore ft O R 
Co, 26 S.W2d 939, 824 Mo 1097— 
Moms V Atlas Portland Cement 
Co. 19 SW3d 865. 323 Mo 307 
—Coy V Dean, 4 SW2d 895, 222 
Mo App 67—^Alvarez v Traffic Mo¬ 
tor Truck Corporation. App, 271 S 
W 681 

HT—^Bellov^ V Merchants Des¬ 
patch Transp Co, 12 HYS2d 665, 
257 AppDiv 16, affirmed 27 HE 
2d 440, 283 HY 581 

Or—^Pickett v Gray, McLean ft Per¬ 
cy. 31 P2d 662, 147 Or 880 

39 CJ p 1228 note 53 [a]—64 CJ 
p 771 note 66 

xastmodoBs held insufficient or ar. 
loneons 

Ark—Wisconsin & Arkansas Lum¬ 
ber Co V McCloud. 270 SW 599, 
168 Ark 862 

Mo—^Houghteling v Banfleld, App. 
8 BW2d 1023 

S C —^Levesque v. Clearwater Mfg. 
Co. 41 SE2d 92, 209 SO. 494 

89 C J p 1228 note 63 [b]. 
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Isstmotions properly refnead 
Ark—^McEachin ft McEarhin Const 
Co V Burks, 75 SW2d 794. 189 
Ark 947 

SC—Watson v Coxe Bros Lumber 
Co, 26 SE2d 401, 209 SC 135 
39 CJ p 1228 note 58 [c]—64 C J P 
744 note 41 

Znstmotioiui lanpropexly reftwed 
U S —Atchison, T & S P R Co v 
Hines, 211 P 264 127 CCA 632 
39 C J p 1328 note 53 [d] 

7. XastrndaLons hold proper or Inu 
properly refused * 

Ark —Jones v Kansas City Southern 
Ry Co, 146 SW2d 969, 201 Ark 
623 

Tex—Te x a r ka n a ft Pt Smith Ry 
Co V Smith. CivApp, 270 SW. 
867 

39CJ p 1229 note 54 [a] 
xastmotionfl held Improper or prop¬ 
erly refused 

Mo —Gordon v Muehling Packxng 
Co, 40 SW3d 693. 328 Mo 128 
39 C J p 1229 note 54 [b] 

& US —^L E Whltham Const Co 

V Remer, CCAOkl, 93 F 2d 736 
Ark —Pt Smith-Spadra Mining Co 

V Shirley, 18 SW2d 14, 178 Ark 
1007—Natural Gas & Fuel Co v 
Lyles, 294 SW 895, 174 Ark 146 

Ky —Peerless Mfg Corporation v 
Mackey, 171 SW2d 268, 294 Ky 
221 

Minn—^Witort v Chicago ft H W 
Ry. Go, 236 HW 934, 178 Mum. 
361 

Miss—Gulfport Fertilizer Co v Bil¬ 
bo. 174 So 66, 178 Miss 791 
Mo —Shephard v Century Electric 
Co, 299 SW. 90, 220 Mo App 1162 
Ohio—^Detroit & T Shore Lme R. 

Co V Seigel. App, 168 HE 870. 
89 G J p 1230 note 65 
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sidered in connection with the charge as a whole, 
and if all the instructions taken together fairly and 
fully present the law they are not objectionable ® 

An instruction advising the j'ury as to the duty 
owing plaintiff as to his safety is properly directed 
to the duty to him in particular, without regard to 
the safety of defendant’s servants in general and, 
while it is the better practice to state the qualihca- 
tions of a master’s liability to the employee in con¬ 
nection with a statement of the liability, the failure 
to do so, where such qualifications are referred to 
in connection with a statement of the liability, will 


not render the charge misleading In a proper 
case the court should instruct on the duty imposed 
by law on an employer of minor employees ^2 it 
is not error for the court to refuse a charge explain¬ 
ing the difference in the degree of care to be exer¬ 
cised by a common earner toward a passenger and 
an employee.!® 

Particular instructions Courts have passed on 
the correctness or sufficiency of instructions dealing 
with negligence on the part of the master with re¬ 
spect to places of work,!^ tools, machinery, or ap- 
phances;!® the construction and condition of plat- 


ms tr u o tion# bald proper or not ar- 
ronaoiu 

Ark—Safeway Stores v Phelps, 
SW2d 887, 201 Ark 496—Kansas 
City Southern By Go v Brock, 
98 SW2d 949. 198 Ark 210—Nat¬ 
ural Gas & Fuel Co v Lyles, 294 
SW 896, 174 Ark 146 
Ill—-Howard v Baltimore & O C T 
R Co, 68 NE 2d 774, 827 Ill App 
88 

Minn—MoQuin v Minneapolis, St P. 
& S S M By Co, 231 NW 839, 
181 Minn 66. reversed on other 
grounds Minneapolis, St P & S 
S M By Co V Moquin, 61 S Ct 
601, 383 ns 620, 75 LEd 1243, 
followed in 281 NW 920, 181 

Minn 626, reversed on other 
grounds Minneapolis, St P & S S 
M By Co v Moquin. 61 S Ct 601. 
283 US 620. 75 LEd 1243 
Mo—Smith V Stanolind Pipe Line 
Co, 189 SW2d 244, 364 Mo 250 
—Stotler v Blanton-Sims Co, 
App , 278 S W 137 

NH—^Nason v. Loxd-Merrow Ex¬ 
celsior Co. 29 A 2d 464. 92 NH 
261. 

NJ—^Tuocillo V John T Clark & 
Son, 139 A 68, 104 NJLaw 122 
S C —^PriBOck V International Agr 
Corporation, 144 SE 679, 147 SC 
58 

Tex—Galveston, H & S A By Co 
V Ford, Civ App. 276 SW 463 
Va—Chesapeake & O By Co v 
Steele’s Adm’x, 136 SE 677. 146 
Va 22 

Wyo—Chicago & N W By Co v 
Ott, 237 P 238, 33 Wyo 200, re¬ 
hearing denied 288 P 287, 83 Wyo 
200, certiorari denied 46 SCt 201, 
269 US 686, 70 LEd 426 
89 CJ p 1230 note 66 [a], p 1232 
note 78 [i] 

InstmotloBs held Improper or er- 
ronaou 

Ky—Croley v Huddleston. 192 SW 
2d 717. 301 Ky 580 
Miss—Eagle Cotton Oil Co v Pick¬ 
ett. 166 So 764, 176 Miss 677 
Mo—^Isaacs v Smith, App. 276 S 
W 666 

Tex —Sullivan & Davis v Gauna. 
Civ App . 6 S W 2d 243. 


Wis—Miller v. Paine Lumber Co, 
280 NW 702, 202 Wls 77 

9. Mo —Stotler v Blanton-Sims Co , 
App . 273 S W 137 

89 C J p 1230 note 66 

10. Ill —^Barnett & Record Co v 
Schlapka. 70 NE 343, 208 Ill 426 

39 C J p 1231 note 67 

11. Tex—^International & G N B 
Co V Jackson, 62 SW 91, 26 Tex. 
Civ App 619 

12. NC—Satchell v McNair. 127 S 
E 417, 189 NC 472 

13. Iowa—Cooper v Iowa Cent B 
Co. 44 Iowa 134 

14. Ky—^Trosper Coal Co v Craw¬ 
ford. 168 SW 211. 162 Ky 214 

39 C J p 1232 note 78 
natmotloiis held suilleient, not er¬ 
roneous, or improperly refused 
U S —^Tombigbee Mill & Lumber Co 

V Hollingsworth, CCA Miss, 162 
F2d 763 

Ark—Berry Asphalt Co v Kidd, 143 
SW2d 42, 200 Ark 1121-Burden 

V Hughes. 65 SW2d 602, 186 Ark 
707—Covington v Little Fay Oil 
Co„ 13 SW2d 806, 178 Ark 1046 

Ky—Bishop V Walker, 172 SW2d 
224, 294 Ky 590—Kelly & Shields 

V Miller, 33 SW2d 662, 236 Ky 
698—General Const Co v Ford, 
277 SW 813, 211 Ky 168 

Minn—Jacobson v Chicago & N W 
By Co. 22 NW2d 466. 221 Minn 
464 

Mo—State ex rel McCibry v. Bland, 
197 SW2d 669—^Busen v Chevro¬ 
let Motor Co of St Louis. 100 S 
W2d 277, 389 Mo 1098—Capstick 

V T M Sayman Products Co, 
34 SW2d 480. 827 Mo 1—Smith 

V Southern Ilhnois & Missouri 
Bridge Go, 80 SW2d 1077, 826 
Mo 109—^Arnold v Graham, 272 
SW 90, 219 Mo App 249—^Alvarez 

V Traffic Motor Truck Corpora¬ 
tion, App, 271 SW. 681 

NJ—Clayton v Ainsworth, 4 A 2d 
274, 122 NJLaw 160 
NC—Pearson v Standard Garage 
& Sales Co, 161 SE 686, 202 N 
C 14 

S C —^Langston v Fiske-Carter 
Const Co. 185 SE 62. 180 SC 113 

246 


—^Davis V Atlantic Coast Line B 
Co , 147 S E 884, 160 S C 180, re¬ 
versed on other grounds Atlantic 
Coast Lme B Co v Davis, 49 S 
Ct 210, 279 US 84, 73 LEd 601 
89 CJ p 1232 note 78 [a], [e], [g], 
[h] 

XnstruotlOBS hUld Insnfflolflnt, erro¬ 
neous, or properly refused 
Ga—Seaboard Air Line Railway Co 

V D’Avignon, 153 S E 96, 41 Ga 
App 263. oertioran denied 61 S 
Ct 361, 283 US 827. 76 LEd 1441 

NH—Chluchiolo v New England 
Wholesale Tailors, 160 A 640. 84 
NH 329 

39 C J p 1282 note 73 [b] 

Ihstmotions hMd warranted by 
pleadings or evidence, or both, or 
unproperly refused 
Ky—W A Wickhffe Coal Co v Ry¬ 
an, 44 SW2d 625, 241 Ky 637 
Mo —^Doody v California Woolen 
Mills Go. 274 SW 692—Kilhon v 
King Lumber Co. App. 16 SW 
2d 730—Stegemann v Heil Packing 
Co , App, 2 S W 2d 169—White- 
bead V Koberman, App. 299 SW 
121—Sanders v Armour & Co of 
Delaware, App, 292 SW 443 
Okl—Slater v Meflord. Ill P2d 169, 
188 Okl 626 

89 C J p 1282 note 73 [cJ 
Instmotlons hUld not warranted by 
pleadings or evidence, or both, or 
properly refused 

U S —Zumwalt v Gardner, CCA. 
Mo, 160 F2d 298 

Ark—^McEachin & McEachin Const 
Co V Burks, 76 SW^d 794, 189 
Ark 947—Standard Pipe Line Co. 

V Gwaltney. 68 SW2d 597. 186 
Ark 280—^Missouri Pac B Co v. 
Homer, 15 SW2d 994, 179 Ark. 
321 

Ky—Croley v Huddleston, 192 SW. 

2d 717, 801 Ky 680 
Miss—^Wilson & Co v. Holmes, 177 
So 24, 180 Miss 861 
NH—^Lcunarche v Lamarche. 182 A. 

649. 87 NH 464 
89 C J p 1282 note 78 [d]. 

xastmctioiui held sudlolent, not 
erroneous, or unproperly refused 
U S —Tombigbee Mill & Lumber Co 
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forms, scaffolds, stages, and their supports,^® lad- machinery or places ,20 inspections and repairs 
ders ,1*^ electric wires or other electric appliances , 1 * the knowledge by the master of the defect or dan- 

cxplosives , 1 ® the duty to cover or guard dangerous 


T HollinffBWorth, OCA Miss. 162 
F2d 768 

Ark—Berry Asphalt Co v Kidd, 143 
SW2d 42, 200 Ark 1121—Dme 
Bauxite Co v Webb, 68 S W 2d 
634, 187 Ark 1084—Bradley Lum¬ 
ber Co V Tarvin, 27 SW2d 620, 
181 Ark 1145—^Hunt v Hurst, 280 
S W 662, 170 Ark 644 
Ga—Southern B Co v Cowan, 183 
SB 831. 62 OaApp 360 
Miss —Gulf. M & N B Go V Kelly, 
171 So 883, 178 Miss 631, certio¬ 
rari denied 57 S Ct 938. 301 U S 
706. 81 LBd ia59 

Mo —Steeremann v Heil Packingr Co . 
App, 2 SW2d 169—^Hoffman v 
Philip A Bohan Boat. Boiler & 
Tank Co, App, 294 S W 758— 
Splnnell v Goldberg:. 275 SW 776, 
219 Mo App 471 

N H —Chiuchiolo v Hew Bngrland 
Wholesale Tailors. 150 A 640, 84 
NH 829 

NO—^Eaker v International Shoe 
Co. 164 SB 667, 199 NC 379 
SC—^Moore v Southern By Co. 161 
S B 625, 163 S C 842, reversed on 
other grrounds Southern By Co v. 
Moore. 62 S Ct 38. 284 US 581, 
76 LBd 508 

89 CJ P 1288 note 74 [a], [e] 

mstmotions held InsntBclsnt, erron- 
sons, or propszly xefosod 
Ga—Southern Co-op Foundry Co. v 
Blhott. 131 SB 180. 84 GaApp 
746 

Miss —Gulfport CreOBotmg Co v 
White, 167 So 86, 171 Miss 127— 
JefiEerson v Denkmajin Lumber 
Co. 148 So 287, 167 Miss 246 
Mo—^Dobson V Otis Blevator Co, 26 
SW2d 942, 824 Mo 1147—Kitchen 
V Schlueter Mfg Co . 20 S W.2d 
676, 328 Mo 1179 
39 C J p 1283 note 74 [b]. 

Zastmotioiui held wamuLtad by 
pleadings or endeaoa, or both, or 
Impropazly rafnsad 
Mo —Gray v Doe Bun Lead Co, 63 
SW2d 877, 881 Mo 481—Primmer 
V. American Gar & Foundry Co, 
App, 20 SW2d 687—Peters v 
Hooven & Allison Co, App, 281 S 
W 71—Halley v Federal Truck 
Co, App , 274 S W 607—^Zein v 
Pickel Stone Co, App, 278 S.W 
186 

89 C J p 1288 note 74 [c] 

XDJrtrootioBS held not warranted by 
pleadiagrs or evldenoe, or both, or 
properly refused 

US—^Fredencks v Brie B Co, CG 
ANT, 86 F2d 716 
Ga —Southern R Co, v Cowan, 188 
SB. 381, 62 GaApp 360 
Mo.—Gordon v Muehling Packing 
Co. 40 SW2d 698, 828 Ma 128—, 


[ Schneider v Pevely Dairy Co, 40 
SW2d 647. 328 Mo 301—Hankins 

V St Louis-San Francisco By 
Co, App. 14 S W2d 674 

39 C J p 1233 note 74 [d] 

18 Ark —^Murch Bros Constr Co 

V Havs, 114 SW 697, 88 Ark 292 
N T —^Brabson v Pav Hunt E!recting 

Co. 136 NTS 692. 152 AppDiv 
212 

39 C J p 1238 note 75 
mstmotions held safioient, not er¬ 
roneous, or tmpropexly refused 
U S —Stone-Ordean-Wells Co v 

Hansford, Mont. 213 F 618. 130 
CCA 210 

39 C J p 1233 note 75 [a] 
mstmotions hSId InsufOment, erro- 
neons, or properly refused 
Mo—Sloan v Polar Wave Ire & 
Fuel Co, 19 SW2d 476. 323 Mo 
363 

39 G J p 1338 note 75 [bl 
mstmotions held warranted by 
pleadings or eifidenoe, or both, or 
improperly refilled 
Mo—Wall V Philip A Rohan Beat, 
Boiler & Tank Co, 62 SW2d 764, 
333 Mo 619 

39 CJ p 1288 note 75 [cL [e] 

17- Iowa—Wilder v Great Western 
Cereal Co, 109 NW 789, 134 Iowa 
461 

39 C J p 1234 note 76 

18. Vt —Drown v New Bngland 
Tel & Telegraph Co, 70 A 599, 
81 Vt 358 

39 C J p 1234 note 77 
mstmotions held snMolent, not er¬ 
roneous, or impropeidy refused 
Ky—West Kentucky Coal Co v Ha^ 
zel's AdmX 12® SW2d 1000, 279 
Ky 6 

Mo—Oglesby v St Louis-Son Fran¬ 
cisco By Co. 1 SW2d 172, 818 
Mo 79, certiorari denied St Louis- 
San Francisco B Co v Oglusby, 
48 S Ct 484, 277 U S 687. 72 L Bd 
1001—^Totten v Smith Bros, App. 
8 SW2d 740 

89 CJ p 1284 note 77 [a], [e] 
mstmotions held not warranted by 
pleadings or evidenoe, or both, or 
properly refosed 

Mass—^Lamberti v Neal. 148 NB 
468, 258 Mass 99 

Mo—Hollis V Kansas City Light & 
Power Co, 224 S W 168. 204 Mo. 
App 297 

19. XnstmctlonB held snffloient, not 
erronaons, or Improperly refosed 

U.S—^L B Whitham Const Co v 
Berner, CCAOkl. 106 F2d 871 
Ky—Gatliff Coal Co v Hill's Adm'r, 
92 SW2d 66. 363 Ky 809 
89 C J p 1284 note 78 [a]. 
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metrnotlons held Insnlllolent, eixo- 
neoQs, or properly refused 
CJ S —h B Whitham Const Co v 
Berner. CCAOkl, 93 F 2d 736 
Miss —Federal Compress Co v 
Craig, 7 So 2d 532, 192 Miss 689 
39 CJ p 1231 note 78 [b] 
mstmotions held warranted by 
pleadings or evidence, or both, or 
Improperly refEised 
U S —^L B Whitham Const Co v 
Berner, CCAOkl. 105 F2d 371 

20. mstmctionB held suflLolent, not 
etroneons, or impropezOy refused 

Miss—^Anderson v McGrew. 122 So 
492, 1>54 Miss 291 

Mo—^Denkman v Prudential Fixture 
Co, 289 SW 691—Renfrew v 
Lnoso Leaf Metals Co. App. 5 S. 
W2d 666 

Ohio —Shank v Hamilton Pound n*- ft 
Machine Co, 155 NB 564, 23 Ohio 
App 823 

39 CJ p 1234 note 79 [a], [e], [f] 
mstmotions held msufflcient, errona- 
ons, or properly refnsed 
Mo—^Pavlo V Forum Lunch Co, 19 
SW2d 610, 226 Mo App 167 
39 C J p 1284 note 79 [b] 
metmotloiis held warranted by 
pleadings or evidenoe, or both, or 
improperly refused 
Mo—^Andybur v National Figments 
& Chemical Co. App. 24 8W2d 
1069 

89 C J p 1284 note 79 [cJ 
InstmctioBB held not wanautad by 
pleadings or evidenoe, or both, or 
properly refused 

Mo—^B:itchen v Schlueter Mfg Co. 
20 SW3d 676. 823 Mo 1179—Hig- 
gms V Medart Patent Pulley Co. 
App. 240 SW 252 

21. Ind —^Peacock Coal ft Mining 
Co V Crawford, 117 NB 604, 65 
Ind App 401 

39 C J p 1284 note 80 
Xnstnutions held snffleiout, not er¬ 
roneous, or Improperly refused 
Ark—Warren & O V. By Co v 
Edenng:ton, 28 S W 2d 1073, 181 
Ark 1037 

Ga—Southern B Go v Cowan. 183 
SB 831, 62 GraApp 860 
89 G J p 1284 note 80 [a] 
mstmottOBS held InsnAolent, ezxone. 

ons, or properly refused 
Mo—^Powers v S ft S. Mining Co.. 

App. 8 S W 2d 940 
89 C J. p 1234 note 80 [b] 

mstmotions held warranted by 
plaadlnga or evidenoe, or both, or 
Improperly refused 
Mo —Crowley v American Car ft 
Foundry Co, App. 279 SW. 212. 
89 C J. p 1284 note 80 [c]. 
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ger;22 the methods of work,*® the promulgation of i lookouts and warn and instruct the servant*® 
rules and orders,*^ and the duty to have proper 1 Courts have also passed on the correctness or 


32. Mo—Stubbs Y American Press. 

App . !!64 S W 106 
39 C J p 1235 note 81 
Instnetions 1i^ snfiLcieiLt, not 
ronaons, or Impxopoily refued 
Ga —^Bryan v Moncrief Furnace Co. 
142 SB 700, 38 GaApp 107. re¬ 
versed on other grounds 149 S B 
193, 168 Oa 825, conformed to 149 
SB 424. 40 GaApp 280 
Mo —Earner y Missoun-^nsas- 

Texas R Go. 32 SW2d 1075. 326 
Mo 792, certiorari denied Mis- 
souri-Eansas-Tezas R Co y Earn¬ 
er. 51 S Ct 216, 282 U S 903, 7>5 L 
Ed 795—Hamilton y Standard Oil 
Co of Indiana, 19 STV2d 679. 323 
Mo 531—^Messing v Judge & 
Dolph Drug Co, 18 SW2d 408, 822 
Mo 901—^Daniels v Luechtefeld, 
App, 165 SW2d 307—Scott y 
A merican Mfg Co . App . 20 S W 
2d 592—^Peters Y Hooven & Alli¬ 
son Co, App, 281 SW 71—Spin- 
nell Y Goldberg, 275 SW 776, 219 
Mo App 471—Stuba v American 
Car & Foundry Co, App, 270 S W 
145 

Or—^Hovedsgaard v Grand Rapids 
Store Equipment Corporation, 5 P 
2d 86. 138 Or 39 

Va—Stevens v Hirakian. 12 SE2d 
780, 177 Va 123 
89 C J p 1235 note 31 [a:i 
Xnstrootioiui held InsnfflcieiLt, exroiie. 

onss ox properly refused 
IT S —Lynch v Oregon Lumber Go , 
CCAOr. 108 F3d 283 
Ind—^Dalton Foundries v Jefferies, 
61 NE2d IS, 114 Ind App 271, fol¬ 
lowed in Dalton Foundries v Dean, 
61 NE2d 397, 114 Ind App 289 
Mo—^Wolf Y Mallinckrodt Chenuoal 
Works, 81 SW2d 828, 336 Mo 
746—^Anderson y Asphalt Distrib¬ 
uting Co, 65 SW2d 688, 86 ALR 
1033—Siberell y St Louis-San 
Francisco Ry Co, 9 S W 2d 912, 
320 Mo 916 

Ohio—Realty Bond & Mortgage Co 
Y High, 176 NE 747, 38 Ohio 
App 289—^Detroit & T Shore Lme 
R Co Y Seigel, App, 168 KE 
870 

Va—Stevens y Mirakian, 12 SB 2d 
780, 177 Va 123 
89 C J p 1285 note 81 [b] 

Xnstrnetions held warxeaLied by 
pleadssigs or evldenoe, ox both, or 
unpropjxly xeAiaed 
Mo —^Melson v Heme Boiler Co , 20 
S W 2d 906, 328 Mo 826—Marsa- 
nick V Luechtefeld, App, 167 S W. 
2d 687—Dillard y Justus. 3 SW 
2d 892, 222 Mo App 862 
39 CJ p 1285 note 81 [cl, [e] 

as. Mo—^Robinson y St. Louis & S 
F R Co, 112 SW 730, 133 Mo 
App 101 

89 0 J p 1236 note 82. 


' ZutmotioiLs held snillolont, not ev. 

roneons, or unpropozly refused 
U S —Chesapeake & O Ry Co v 
Richardson. CCAOhio, 116 F 2d 
860, certiorari denied 61 SCt 961, 
313 US 571. 85 LBd 1531 
Mo—Grandstaff v Wabash Ry Co, 
App , 71 S W 2d 174—^Williams v 
Hyman-Michaels Co, App, 277 S 
W 593 

Tex—Galveston. H & S A Ry Co 

V Contois. Civ App, 279 SW 929, 
affirmed, Com App , 288 S W 2d 154, 
certiorari denied 47 S Ct 669, 274 
U S 747. 71 L Ed 1828 

39 C J p 1335 note 82 [a] 

Xastmotiona held Insnfflclent, exxo- 
neons, or propezly refused 
Miss—^Hercules Powder Co v Wil¬ 
liamson, 110 So 244. 145 Miss 172 
Mo—^Baker v Scott County Milling 
Co, 20 SW2d 484. 823 Mo 1089 
—Meyer v Johnson. 30 S W 2d 641, 
224 Mo App 565—Jones v Gillioz, 
App, 9 S W 2d 89, quashal of opin¬ 
ion denied State ex rel Jones v 
Cox, Sup , 23 S W 2d 112 
NH—^Perreault v Allen Oil Co, 179 
A 366, 87 NH 306 
89 CJ p 1235 note 82 [b] 
mstreotlons held warranted by 
pleadings or evidenoe, or both, or 
IxnpxopezXy refused 
Mo—^Armstrong v Mobile & O R 
Co, 55 SW2d 480. 331 Mo 1224, 
certiorari denied Mobile & O R 
Co Y Armstrong, 63 SCt 689, 289 
US 748, 77 LBd 1490 
39 C J p 1286 note 82 [c] 

Sd. Mass —Gerry v Worcester 
Cons St R Co, 148 NB 694, 248 
Mass 559 

89 C J p 1235 note 88 
XhBtmotions held snfflolent, xiot eiv 
ronsons, ox Impropexly xeftuied 
Miss—^Long-Bell Lumber Sales Cor¬ 
poration v Pemtt, 172 So 747, 
178 Miss 194 

Nev—^Musser v Los Angeles & S L 
R Co, 299 P 1030, 63 Nev 804 
NY—^Reed v Davis, 251 NTS 704, 
141 Miac. 86, affirmed 219 NTS 
929, 232 App Div 868, certiorari 
denied Davis v Reed, 62 SCt 814, 
285 US 542, 76 LBd 934 
89 C J p 1235 note 83 [a] 

Xnstxnotlons held waxxsntad by 
pleadings or evidenoe, ox both, or 
impropexly refused 
Ark—Standard Oil Co of Louisiana 

Y Milner, 88 SW2d 824, 191 Ark 
873 

Mass —Tardiff v Lynn Sand & Stone 
Co, 193 NB 66. 288 Mass 472 
Miss —^Everett Hardware Co v. 
Shaw. 172 So 83'7, 178 Mibb 476, 
suggestion of error denied 178 So 
411, 178 Miss 476 

Mo —^Doody v. California Woolen 
Mills Co, 274 SW, 692—^Ray v 
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Slarquette Cement Mfg Co, App, 
273 SW 1078—Grandstaff v Wa¬ 
bash Ry Co , App , 71 S W 2d 174 
39 C J p 1'235 note 83 [c] 

mstroctlons held not waxzanted by 
pleadings ox evidenoe, or both, ox 
properly xefnsed 

Ey—^Louisville & N R Co v Rev- 
erman, 49 SW2d 668, 243 Ey 702, 
certiorari denied 58 S Ct 84. 287 
U S 683, 77 L Bd 649 
Mibb —^Bagle Cotton Oil Co ▼ Pick¬ 
ett, 166 So 764, 176 Miss 677 
Mo —^Doody v California Woolen 
Mills Co . 2*74 S W 692 
39 C J p 1236 note 83 [d] 

26. Sastmotions h61d snflloient, not 
exxoneons, ox Improperly refused 
Ark—^Manhattan Const Co v At- 
kisson, 88 S W 2d 819, 191 Ark 
920—^Buiden v. Hughes. 65 SWad 
602, 186 Ark 707—Sandusky v 

Warren, 6 SW2d 16, 177 Ark 271 
Mass —^Reidy v Crompton & 

Enowles Loom Works, 60 NB2d 
689, 318 Mass 135—Wood v Ca¬ 
nadian Imperial Dry, 6 NB2d 8, 
296 Mass 80 

Mo—^Holman v St Louis-San Fran¬ 
cisco Ry Co, 278 SW 1000, 812 
Mo 342—^Bentley v American Car 
& Foundry Co, App, 18 S W 2d 
662—Arnold v Graham, 272 SW 
90, 219 Mo App 249—Stuba v 

American Ccur ft Foundry Co , App, 
270 SW 146 

N J —Clayton y Ainsworth, 4 A 2d 
274, 122 NJ.Law 160 
Okl—Slater v Mefford, 111 P2d 169, 
188 Okl 626. 

Or—^Parker v Norton, 21 P 2d 790, 
148 Or 166 

SC—^Brewer v Brooklyn Cooperage 
Co. 166 SB 85. 167 SC 152— 
PriBOCk Y International Agr Cor¬ 
poration, 144 SB 679, 147 SC 68. 
39 C J. p 1236 note 84 [a] 

EnstmotlozLS held uuraflLolent, exxoao- 
ons, ox pxopexly xefased 
NH—^Perreault v Allen Oil Co, 179 
A. 865, 87 NH 306 
Or—^Parker v Norton, 21 P2d 790, 
143 Or 165 

89 G J p 1235 note 84 [b] 

JUstmotloiis held warroiited by 
plaadJigB or evldeiioe, ox both, or 
improperly refused 
Ark—^Harmon v Ward, 149 SW2d 
676, 202 Ark 64 

Mo—^Fieeae v Rogera-Sohmltt Wire 
ft Iron Co, 274 SW. 778—Wurst 

Y American Car ft Foundry Co. 
App, 103 SW2d 6—^Landcaster v 
National Bnamelmg ft Stamping 
Co, App, 1 8 W 2d 238—Daggett 

Y American Car & Foundry Co, 
App, 284 S W 866—^McNairy v. 
Pulitzer Pub. Co.. App., 274 S.W. 
849. 
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sufficiency of instructions dealing with negligence 
on the part of the master with respect to acts or 
omissions through agents or employees,2® duties del¬ 
egated to, or imposed on, the ser\'ant injured,27 the 
employment and care of inexperienced or youthful 
employees,28 obvious or latent defects,29 horses, 
mules, and vehicles,®® and medical attendance on an 

injured servant®^ 

1 • 


The courts have likewise passed on the correct¬ 
ness or suffiaency of instructions dealing with tools, 
appliances, and places of work, methods of work, 
rules and ordeis, etc, in or about mills, factories, 
or manufactories,®® building constiuction work,®® 
mining, quarrj'ing, and excavation,® t and elevators 
and derricks 

Railroads. The courts have also passed on the 


Okl—Slater v Mefford. Ill P 2d 159, 
188 Okl 625 

89 C J p 1235 note 84 [c] 

Xttstmotloiui iiald 3u>t warranted by 
eadlnga or evidenoe, or botli, or 
properly refneed 

Minn—Hols v Chicago, M, St P & 
P R Co, 224 NW 241, 176 Minn 
676 

Mo —Stuba y American Car & Foun¬ 
dry Co, App, 370 SW 145 
NH—Glidden v Public Service Co 
of New Hampshire, 183 A 865, 88 
NH 4—^Perreault v Allen Oil Co, 
179 A 865, 87 NH 306 
89 C J p 1235 note 84 [d] 

as. Mass—Burke v Hodge, 97 N 
E 920. 211 Mass 156, AnnCas 
1915B 881 

89 C J p 1286 note 85 
Xostmotlons held sufflolent, not eru 
roneous, or Improperly refased 
Ala—Louisville & N R Co v Hall. 
185 So 466. 223 Ala 838. certio¬ 
rari denied 52 SCt 37. 384 US 
661. 76 L Ed 660 
89 C J p 1236 note 85 [a] 

XEUrtmotlons held tusnffloleiLt^ exro. 

neons, or properly refused 
Mo —^Bender v Kroger Grocery & 
Baking Co. App. 294 STV 782 
Ohio—McKee v New Idea, App, 44 
NE2d 697 

89 C J p 1336 note 86 [b] 

XastmotLoDs JiM warranted by 
pleadings or evidenoe^ or both, or 
Improperly refused 
Mo —Jablonowski v Modem Cap 
Mfg Co, 279 SW >89, 312 Mo 173 
—^Mclntire v Missouri Pac R Co, 
App, 28 SW3d 872 
39 C J p 1236 note 85 [c] 

a7. Ind—^Marietta Glass Mfg Co v 
Bennett, 106 N E 419, 60 Ind App 
485 

39 C J. p 1236 note 86 
Xnstrootloiui held lusufflclant, erro¬ 
neous, or properly refused 
Miss—^Edward Hines Lumber Go. v 
Dickinson, 125 So 98, 166 Mias 
674 

89 C J p 1286 note 86 [b] 

as. Ala—^Louisville & N R Go v 
WilBon, 60 So 188, 168 Ala 588 
89 O J p 1286 note 87. 
mstmotlons held snflolent, not er- 
roneons, or Improperly refused 
Ark.—^Bverton Silica Sand Co. v. 


Hicks, 126 STV2d 793, 197 Ark 
980 

39 C J p 1236 note 87 [a] 

29. Cal—^Bruce v TVestern Pipe & 
Steel Go. 1G9 P 660, 177 Cal 35 

39 C J P 1236 note 88 

30. Znetmctions held eufliclant, not 
exxoneons, or improperly refUbed 

U S —Redmond v American By Ex¬ 
press Co, CCAMass, 17 F 2d 753 
Fla—^Holstun v Embry, 169 So 400, 
124 Fla 654 

Mo — ^Kelso V TV A Ross Const Co . 
85 STV2d 527. 337 Mo 202—An¬ 
derson V Asphalt Distributing Co , 
66 SW2d 688, 86 ALR 1033— 
State ex rel Pevely Dairv Co v 
Daues, 289 ST\^ 835. 816 Mo 418 
39 C J p 1286 note 89 [a] 

Znstmotmna held InsiJBoieiLt, erro- 
neonsi or properly refueed 
Maas—^Klein v Keresey, 29 NE2d 
703, 307 Mass 51 

Mo—^Anderson v Asphalt Distribut¬ 
ing Co. 56 SW2d 688. 86 ALR 
1038 

39 C J p 1236 note 89 [bj 

31. Tex—^MiBBOuri. K & T R Co 

V Graves, 133 SW 458. 67 Tex 
OivApp 396 

89 C J p 1236 note 90 
XnstraotLOBs h^ Insufloieat, erro¬ 
neous, or properly refneed 
Mo—Bailey v St Louis-San Fran¬ 
cisco Ry. Co , App . 20 S W 2d 952 
sa. Ark—Chickasaw Cooperage Co 
V. McGraw, 221 SW 1057, 144 
Ark 188 

89 C J p 1236 note 91 
33. Mo —Seitz v Pelligreen Con¬ 
struction & Inv Co, 208 SW 603, 
199 Mo App 888 
89 C J P 1237 note 92 
mstiuotiOBji held Inauffloient, erro¬ 
neous, or properly refused 
Mo—^Pritchard v Thompson, 166 8 
W 2d 652, 348 Mo 883 
39 C J p 1287 note 92 [b] 

3A Ala—^Little Cahaba Coal Co v 
Arnold, 91 So. 586, 206 Ala 698 
39 C J p 1337 note 98 
mstmotlons held eulBoient, not er¬ 
roneous, or IZDpropazly refused 
Ark—New Union Coal Co v Walk¬ 
er. 81 SW2d 768, 182 Ark 4€D— 
Ault V McG^ghey, 292 SW 859, 
178 Ark 322 

Ky—Southern Mining Co v Saylor, 
96 SW2d 286. 264 Ky 666—Hall 

V Proctor Coal Co.. 84 SW2d 425. 
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236 Kv 813—Hex Red Ash Coal 
Co V Barley’s Adm’r, 6 S'U"2d 
724, 221 Kv 485 
SO C J p 1337 note 93 [a] 

Instmotions h41d snsuflloient, eno- 
naous, or properly refused 
Ky—Gibraltar Coal Mining Co v 
Miller, 25 SW2d 38, 238 Ky 189 
—^Rockport Coal Co v Ba> uard, 
273 S T\’' 633. 310 Ky H 
Tex—Chisos Mining Co. v Hernan- 
deSi Civ App , 96 S TV 2d 292, error 
dismiEsed 

39 C J p 1237 note 98 [b] 

ZnstruotLons held warranted by 
pleodinge or evidence, or both, or 
unpropexly refused 
Ark—Bates Coal & Mining Co v 
Mannon, 168 SW2d 408, 205 Ark 
215 

Ky—West Kentucky Coal Co v 
Ha-el’s Adm'x, 129 STV2d 1000. 
279 Kv 5 —Duvin Coal Co v PJte, 
38 SW2d 201, 238 Ky 876 
Mo—Knaup v TVestern Coal & Min¬ 
ing Co. 114 SW2d 969, 312 Mo 
210—Ruggeri v Mitchell Clay 
Mfg Co. 16 5W2d 776, 322 Mo 
787—^HcfCman v Peerless TVhite 
I Lime Co, 296 SW 764, 317 Mo 86 
39 C J p 1237 note 93 [c] 

36b Ind —Romona Oolitic Stone Co 
V Shields, 88 NE 595. 173 Ind 68 
89 C J p 1237 note 94 
Xttstructions held suffloieat. not en- 
zonaous, or improperly refused 
US—James Baird Co v Boyd. CC 
ANC, 41 F2d 578 
NT—Gustavson v. Thomas, 387 N 
YS 479, 227 AppDiv 803 
Tenn—Jones v Noel, App, 204 S 
W2d 336 

39 C.J p 1287 note 94 [a] 
znstmotlQiis held insufflelent, ezzo- 
neouB, or properly refused 
NT—Ploch V Thames Trading Co, 
7 NTS 2d 615, 255 AppDiv 832 
Okl—Campbell v Breece. 374 P 
1085, 184 Okl 266 

Tenn—Jones v. Noel, App. 204 S.W 
2d 336 

39 C J p 1237 note 94 [b] 

XUstruotioBs hSld warranted by 
pleadings or evidenoob or both, or 
impiopozly refused 
Mo—'Cecb V. Mallinckrodt Chemical 
Co., 20 SW2d 609, 828 Mo 601 
Or—Chatfleld v Zeller, 147 P 2d 223, 
174 Or 59 

Tex —^Houston & T C R Co v 
Johnson. Civ App, 118 S.W 116(K 
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correctness or sufficiency of instructions dealing to places of work in, machinery and appliances used 
with negligence in the operation of railroads,36 and around, railroads,37 and with respect to railroad 
on the correctness or sufficiency of instructions as 


36. Sutroetlona liald miiDolen.t, snot 
arroneoiui, or Improperly refused 
U S —Tiller v Atlantic Coast Line 
R Co. Va. 66 sot 421, 323 US 
674, 89 L Sid 465—Olucaao & N 
R Co v* Grauel, CCA Minn, 160 
P 2d 820—^Kierce v Central Ver¬ 
mont Ry, CCAVt, 79 F 2d 198, 
certiorari denied Central Vermont 
Ry V Kierce. 56 SCt 152, 296 
US 629, 80 LEd 447, and Oential 
Vermont Ry v Pearson, 56 S Ct 
152, 295 US 629, 80 LEd 447 
—^Atlantic Coast Line R Co v 
Anderson, 36 S E 2d 435, 73 Ga 
App 343—Southern Ry Co v 

Blanton, 10 S E 3d 430, 63 GaApp 
93—Gay v Hurst. 155 S E 346, 42 
Ga App 148 

Ky—^Louisville & N R Co v Rev- 
erman. 49 SW2d 558. 243 Ky 702, 
certiorari denied 53 S Ct 84. 287 
US 633. 77 LEd 649 
Mo.—Jenkins v Kum, 156 S W 2d 
668. 348 Mo 942—^Weat v Kum, 
148 SW2d 752—Owen v Kum, 
148 S.W2d 619. 847 Mo 616—Free¬ 
man V Terminal R Ass'n of St 
LOUIS, 107 SW2d 36. 341 Mo 288 
—Ferry v Missouri-Kansas-Texaa 
R Co, 104 SW2d 382, 840 Mo 
1052—Grange v Chicago & E I 
Ry Co. 69 SW2d 965. 834 Mo 
1040 

Nev—^Muaser v. Los Angeles & S L 
R Co. 299 P 1020, 63 Nev 804 
Ohio—^Rosa V Hocking Valley Ry 
Oo, 178 NE 852, 40 Ohio App 447 
Or.—^Nordlund v Lewis & G R Co., 
16 P 2d 980, 141 Or 83 
Tenn—^Kurn v Weaver, 161 SW2d 
1005, 26 Tenn App 666 
Utah—Ward v Denver db R G W 
R Co. 85 F 2d 837, 96 Utah 664 
89 OJ p 1287 note 96 [a]—64 CJ. 
p 771 note 42. | 

Xastrnettoas h«ld Inanfflolsnt, ezxo- 
neons, or properly xefued | 

Ala—^Louisville & N. R Co ▼ Par¬ 
ker. 188 So 231. 228 Ala 626, cer¬ 
tiorari dismissed 53 SCt. 94, 287 
US 659. 77 LEd 601 
Cal—^Pitt V. Southern Pac Co., 9 
F2d 278, 121 Gal App 228 
Idaho —^Burklund v. Oregon Short 
Line R. Co, 58 P2d 778, 66 Idaho 
703 

Ind—^Pennsylvania R Co v Rihkee, 
174 NE. 427, 92 Ind App 611. 

Miss—^N«w Orleans & N. E. R Oo. 
V James, 128 So. 766, 167 Miss. 
607. 

Mo—Grosvener v New York Cent 
R Co, 128 S W 2d 178, 843 Mo 611 
—^E^amer v. Missouri-Kansas-Tez- 
as R Go, 82 S.W2d 1075, 826 Mo 
792, certiorari denied Missouri- 
Kansas-Tezaa R Co. v. Kamer, 61 


set 216. 282 US 903. 76 LEd 
795 

39 CJ p 1237 note 95 [bj—64 CJ 
p 744 note 37 

HutmotiOBs hold warranted by 
pleadings or evidence, or both, or 
improperly refused 

Ark—^Kansas City Southern Ry Co 

V Taylor. 190 SW2d 968, 209 Aik 
488 

Ga—^Atlantic Coast Line R Co v 
Anderson. App, 44 S E 2d 576— 
Southern Ry Co v Blanton. 10 
SE2d 430, 63 GaApp 98 

Ill—^Auschwitz V Wabash Ry Co, 
178 NE 403, 346 Ill 190 

Mo—Jenkins v Kum, 156 SW2d 
668, 348 Mo 942—Satterlee v St 
Louis-San Francisco Ry Co. 82 
S W 2d 69. 836 Mo 943—^Armstrong 

V Mobile & O R Co. 55 S W 2d 
460, 331 Mo. 1324, certiorari denied 
Mobile & O R Co V Armstrong, 
53 S Ct 689, 289 U S 748, 77 L Ed 
1490—-Wilson V Chicago, B & Q 
R Co. 296 SW 1017, 317 Mo 645 
—^Brown v Chicago, R I & P 
Ry Co, 286 SW 45, 315 Mo 409 
—Jenkins v Wabash Ry Co, 107 
S.W 3d 204, 282 Mo App 438, cer¬ 
tiorari denied Wabash R Co v 
Jenkins, 58 SCt 139, 302 US 737, 
82 LEd 570 

NJ—Coll V Lehigh Valley R Co. 
130 A 225, 8 NJMisc 869, af¬ 
firmed 132 A 922, 102 NJLaw 
718 

NC—Hamilton v Southern Ry Co, 
168 SE 76, 200 NO 648, certio- 
ran denied Southern Ry Co v 
Hamilton, 62 S Ct 19. 284 U S. 686. 
76 LEd 641 

Tenn—^Kum v Weaver, 161 SW2d 
1006, 25 Tenn App 666 

Utah—^Miller v Southern Pac Co, 
21 P.2d 866, 82 UtcOi 46, certiorari 
denied Southern Pac Co v. Miller, 
64 S Ct 207, 290 U S 697, 78 L Ed 
600 

39 CJ p 1287 note 96 [c]—64 CJ p 
743 note 78 

Xnstruotloiui hSld not warranted by 
pleadmga or endeiwei or both, or 
propexly rofused 

Fla—^Powell v. Edwards, 167 So 427, 
117 Fla. 114 

Ga—Southern Ry. Co. v Blanton, 10 
SE2d 430, 58 GaApp 98 

Ky—^Louisville & N R Co v Stew¬ 
art 142 S.W 2d 119, 283 Ky 685 

Mo —Kamer v Missoun-Kansas- 

Tezas R Co, 82 SW 2d 1075, 826 
Mo 792, certiorari denied Mia- 
BOun-EIaiiBas-Tezaa R Co v Kam¬ 
er, 61 set 216, 282 US 903, 76 
LEd 795—Siberell v St Louis- 
San Francisco Ry Go, 9 6W2d 
912. 820 Mo 915 

WiB—^Dretzka v Chicago & N W. 
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Ry Oo, 256 NW 703, 216 Wis 
111 

89 CJ p 1237 note 95 [d]—64 C J p 
743 note 1, p 774 notes 86, 40, p 
776 note 48, p 778 notes 9, 15 

37. InstruotionB h^d suffloioxit, not 
axroneons, or improperly reftued 

U S —^Lilly V Grand Trunk Western 
R Co, Ill. 63 set 347, 317 US. 
481, 87 LEd 411—Chicago & N 
W Ry Co V Green, CCAMinn, 
164 F 2d 66—^Terminal R Ass’n 
of St Louis V Kimbrel, CCA Mo. 
105 F2d 262—Spotts v Baltimore 
& O R Co. CCAInd, 102 F2d 
160, certiorari denied Baltimore & 
O R Co V Spotts, 69 set 1039, 
307 US 641, 83 LEd 1622—Atchi¬ 
son, T & S F Ry Co V Keddy, 
CCA Cal, 28 F2d 953, certiorari 
denied 49 S Ct 861, 279 U S 856. 78 
LEd 997—^Lehigh Valley R Co 

V Passmier, C C A.N J, 4 F 2d 46 

Ga—Grant v Atlantic Coast Line 

R Go, 147 SE 919, 39 GaApp 
596 

Ill—^Howard v Baltimoie & O C T 
R Co, 68 NE 2d 774, 827 Ill App 
88—Speiring v Chicago & E I R 
Co. 50 NE2d 267. 825 Ill App 
576 

Ky—Louisville & N R. Co v Ste- 
pbens, ISt SW2d 447, 298 Ky. 
328 

Miss—^Hercules Powder Co v Ty¬ 
rone. 124 So 74, 165 Miss 76, sug¬ 
gestion of error overruled 124 So. 
476, 156 Miss. 75. 

Mo —^Kimberling v Waba.ah Ry Co , 
85 SW2d 786, 887 Mo 702—Allen 

V Ross, 292 S.W 732, reversed on 
other grounds 48 S Ct 216, 276 U 
S 166, 72 LEd 613, conformed to 
Allen V, Toledo, St Louis & West¬ 
ern Ry Co . 12 S W 2d 1116 

N H —Watkins v. Boston & M R R, 
146 A. 866, 84 NH 124, certiorari 
demed Boston & M R R v Wat¬ 
kins. 60 set 85. 280 US 684. 74 
LEd 683. 

N C —^Hamilton v Southern Ry Co , 
168 SE. 75, 200 NO. 548. certiorari 
denied Southern Ry Co. v Hamil¬ 
ton, 62 set 19. 284 US 636, 76 
LEd 641 

89 C J p 1238 note 96 [a] 

Butmotlona hold Inonfflolent, orro- 
neous, or properly relhsed 

US.—Southern Ry Go v Lunsford, 
Ga., 66 set 604, 297 US 898, 80 
LEd 740, rehearing denied 66 S 
Ct 667, 297 US 729, 80 LEd 1011 
—Toledo, St. L & W. R Co V Al¬ 
len, Mo, 48 set 215, 276 US 166, 
72 LEd. 618, conformed to Allen 
V. Toledo, St Louis & Western 
Ry Co, 12 SW2d 1116—McCarthy 

V Pennsylvania R Co, CCAInd, 
155 F.2d 877—Spotts v. Baltimore 
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b. Bestiictuig Bight of Becoveiy; Snbmittizig 
Various Hypotheses on Negligence 

The instructions must be limited to the particular 
act or acts of negligence of the master relied on for 
recovery. In a proper case separate hypotheses of neg¬ 
ligence may be submitted. 

The instructions must be limited to the specified 
act or acts of negligence alleged, and restrict the 
right of recovery thereto 89 In a proper case the 
court may properly submit the case to the jury un¬ 
der two separate hypotheses of negligence ^9 Under 
an allegation of general negligence the court may 
properly submit to the jury the particular act of 
negligence proved, since such action does not con¬ 
stitute submission of an issue not included within 
the complaint or petition but under a general al¬ 
legation of negligence it has been held improper to 
instruct on a breach of duty of the employer not 
connected with the doing of the act resulting in the 
mjury*8 Where separate grounds of negligence 
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are charged, it is proper to submit them separate- 
ly,4S but the court should, by proper instructions, 
withdraw from the consideration of the jury a ques¬ 
tion of negligence on which the evidence is insuffi¬ 
cient to go to the jury Where the negligence of 
the master in having a defective place for work 
concurs with his negligence in furnishing incompe¬ 
tent fellow servants, both being separately alleged 
in the complaint or petition, the issue of negligence 
in having the defective place for work may be sub¬ 
mitted without reference to the negligence m fur¬ 
nishing incompetent fellow servants ^5 it is error 
to require j'udgment for defendant unless all the 
enumerated acts of negligence are found in favor 
of plaintiff ^8 

c. Statutory Liability 

Where the liability of the maeter under statutory 
provisions is in Issue, the Jury should be properly in¬ 
structed thereon. 

Where issues, properly raised, involve a hability 
of the master under statutory provisions, the court 
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& O R Oo, CCAInd, lOS PSd 
160, certioiari denied Baltimore & 
O R Go V SpottB. 69 set 1089, 
307 US 611, 83 LEd 1522—Penn- 
aylvama R Co v Hammond, CC 
ANT, 7 F2d 1010 
Ala —^Alabama Great Southern R 
Oo V Cornett. 106 So 242, 214 
Ala 23 

Cal—Devaney v Atchison, T & S 
F Ry Co, 27 F2d 635, 219 Cal 
487—^Earberg v Southern Pac Co, 
52 P2d 286, 10 Cal App 2d 234 
Ga—Southern Ry Co v Goree, 187 
SE 297. 64 GaApp 134 
Mibb —ColumbUB & G R Go v Cole¬ 
man, 160 So 277. 172 Mibb 614 
Nev—^MuBBer v Los Angelea & S L 
R Co, 299 P 1020, 53 Nev 804 
Or—^Adflkim v Oreffon-WaBhington 
R & Nav. Co, 276 P 1094, 129 Or 
169 

SC—^Youngblood v Southern Ry 
Co, 149 SE 742, 152 SC 265, 77 
ALR 1419 

Tex—Southern Pac Co v Hart, 116 
SW 1416. 68 Tex Civ App 686, 

error refused 

Wyo —Chicago, B & Q R Co v 
Murray, 277 P 703, 40 Wyo 324 
89 C J p 1288 note 96 [b] 

BiBtniotioiig held warraated by 
pleadmgB or evidanoe, or both 
Ky—^Louisville & N R Co v Good¬ 
man, 273 SW 626, 210 Ey IS 
ICo—Goalin v Hum, 178 S W 2d 79, 
861 Mo 896—Wild v Pitcairn, 149 
SW2d 800, 847 Mo 915, certiorari 
demed Pitcairn v Wild, 62 SCt 
72, 814 US <638. 86 LEd 612— 
Sweeney v Terminal R Ass'n of 
St Louis, App, 110 SW2d 852 
Neb —^Ellia v Union Pac R Co , 27 
NW2d 921, 148 Neb 616 


N C —Gerow v Seaboard Air Line 
Ry. 128 SE 345, 189 NC 613. 
certiorari denied Seaboard Air 
Line Ry Co v Gerow, 46 S Ct 121, 
269 US 584, 70 LEd 426 
39 G J p 1238 note 96 [cj 
nuitniotloiiB held not warranted by 
pleadings or evidence or both, or 
properly refnaed 

Ala—^Alabama Great Southern R Co 
V Baum. 31 So 2d 366 
Mo —^Lloyd V Alton R Co, 159 S 
W2d 267, 348 Mo 1222 
39 C J p 1238 note 96 [d] 
sa Ga—Central of Georgia R Co 
y Bell. 65 SE 156. 133 Ga 93 
39 C J p 1238 note 97 
ahatmotiona held anfflelent, not er- 
roneona, or unpropeziy reftised 
Ga—^Western & A R B v Hughes, 
142 SE 186, 87 GaApp 771, af¬ 
firmed 49 8 Ct 231. 278 U S 496. 73 
LEd 473 

39 C J p ^288 note 97 [aj 
Xnatraotlons held warranted by 
pleadings or evidenoe, or both, or 
Improperly refused 
Ark—^Missouri Pac R Co v. Bush- 
ey, 20 SW2d 614, 180 Ark 19. cer¬ 
tiorari denied 50 SCt 245, 281 U S 
728, 74 LEd 1145 

Mo —^Bird V St Louis-San Francisco 
Ry Co, 78 SW3d 889, 836 Mo 
816—Sohlueter v East St Louib 
Connecting Ry Co, 296 SW 105, 
816 Mo. 1266 

39b Mo—Snellmg v Triplett, App, 
171 SW2d 789—Wilbom v Dea- 
loge Consol Lead Co, App. 268 S 
W 655 

89 C J P 1231 note 60. 
mntmotloas heUI not erroneous 
Ala—^Louisville & N R Co v. Hall, 
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135 So 466, 223 Ala 838, certiorari 
denied 62 SCt 37. 284 US 661. 76 
LEd 660 

Mo —Scott V American Mfg Co. 
App, 20 SW2d 692—Halley v 
Federal Truck Co, App. 274 S W 
607—^Morgan v Doe Run Lead Co, 
App , 278 S W 244 
XastmotlonB held erroneona 
Mibb —J W Sanders Cotton Mill v. 
Moody. 195 So 683, 189 Miss 284 
—GraJiam v Bnimmett, 181 So 
721, 183 Mibb 680 

Mo —^Allen v Missouri Pac Ry Co. 
294 S W 80—Bonnarens v Lead 
Belt Ry Co., 273 SW 1043, 809 
Mo 65 

40. Mo—^Hild V St Louis Car Co. 
App, 359 S W 838 

39 C J p 1231 note 61. 

41. Mo —^Laf ever v. Pryor, App, 
218 SW. 970—^Hall v Wabash R 
Co, 145 SW 1169, 165 Mo App 
114 

48. Ey—Patton v Stegall, 295 SW 
979, 220 Ey 674 

43. Mo —State v Ellison, 823 S 
W. 671 

Tex.—Galveston, H & S A R Co v 
MoAdajns, Civ App, 84 SW 1076 
89 C J p 1281 note 64. 

44. Colo —Denver & S L Ry. Co V. 
Mullen, 279 P. 49, 86 Colo 169. 

45. Tex.—^Freeman v. Graahel. Civ. 
App, 145 S W 695 

46. Tex—Texas & N O. R Co v 
Mortenaen, 66 SW. 99, 37 Tex Civ. 
App 106 

39 C J p 1381 note 66. 
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should instruct the jury on such issues in a proper 
manner with reference to such statutory liability.^'^ 
If, under the statute, negligence need not be shown, 
an instruction predicating liability on negligence is 
properly refused ^8 Any ground of negligence prop¬ 
erly presented by the pleadings and evidence, wheth¬ 
er under the common law or the statute law, should 
be submitted to the jury under proper instructions 
So, if the action is based on both statute and com¬ 
mon-law negligence, the court should properly in¬ 
struct the jury on both grounds Where the issues 
only raise the question of the master's liability at 
common law, it is erroneous to submit the case as 
one within the statute Where a master is sub- 
ject to the same liability at common law and under 
statute, a charge which refers to the statute is not 
erroneous and does not affect plaintiff's right of 
recovery on the common-law liability 

§ 547. - Contracts Affecting Liability 

Where issuee of fact with respect to the maater’e 


liability as affected by a contract between the parties 
are properly raised, the court should instruct the jury 
on the law relating thereto 

Where issues of fact with respect to the master’s 
liability as affected by a contract between the par¬ 
ties are properly raised, the court should instruct the 
jury on the law relating thereto Where a stat¬ 
ute prohibits waiver of its benefits by employees, an 
instruction susceptible of meaning that a proper 
settlement after injury cannot be made has been 
held to be erroneous.^* 

§ 548. -Negligence of Fellow Servants 

The jury should be instructed on the law relating 
to the fellow-servant doctrine where such doctrine is 
involved in the issues raised. 

When the fellow-servant doctrine is involved in 
the issues raised,®® it is the duty of the court to in¬ 
struct the jury on the law relating thereto, doing 
so in a proper manner ®® Such instructions should 
be construed in connection with other instructions 


Vf. Ga—Southern R Go ▼ Hurst. 

S7 SB 1020, 144 Ga 699 
89 CJ p 1231 notes 67, 68 
Xostnutioiui held sufflolent, not w- 
Toneona, or Improperly retimed 
U S —^Wagner Electric Corporation v 
Snowden. CCA Mo. 88 F2d 699 
Gal —^Edgington ▼ Southern Pac 
Go, 55 P2d 553, 12 GalApp2d 200 
Mo—Smith V Harbiaon-Wolker Re¬ 
fractories Co , 100 S W 2d 909, o«0 
Mo 389—^Lovett v Kansas City 
Terminal Ry Go, 296 SW 89, 316 
Mo 1246—^Reaves v Kiamer, 97 S 
W2d 136, SSI MoApp 368 
39 CJ p 1281 note 68 [a], [d] 
XEUtmoiloiLs hdld Insnaoioat, erro¬ 
neous, or properly refusod 
U S —^Philadelphia & R Ry Co v 
Bartsch. CCANJ, 9 F2d 858 
Ark—Missouri Pac R Co v San¬ 
ders, 117 SW2d 720, 196 Aik 269 
Mo—Smith V Harhison-Walker Re¬ 
fractories Co, 100 SW2d 909, 340 
Mo 889 

Ohio—^McKee v New Idea^ App, 44 
N E 3d 697 

Or —^Donaghy v Oregon-Washinglon 
R & Nav Co, 288 P 1003, 133 Or 
i663, rehearing denied 291 p 1017, 
183 Or 663—Stanfield v Fletcher, 
236 P 258, 114 Or 681 
S G —Mann v Seaboard Air Line Ry 
Go, 136 SB 884, 188 SC 241 
Wash—^Hatcher y Globe Union Mfg 
Go, 16 P 2d 824, 170 Wash 494 
89 G J p 1231 note 68 [b] 

Orders 

In action for death of molder as 
result of ailicosis allegedly result¬ 
ing from unsafe conditions in vioIgl- 
tion of statute for safety of em¬ 
ployees, court should have Instructed i 
Jury that the different rules pre-| 


scribed by the state Industrial com¬ 
mission were "orders" within mean¬ 
ing of statutory provision that cer- 
tain orders should be obeyed by em¬ 
ployer —^McKee v New Idea, Ohio 
App , 44 N B 2d 697 

48. Va—Brinkley v Pennsylvania 
R Co, 184 SB 227, 166 Va 81. 

49. NT —^Marion v B G Coon Con¬ 
struction Co. 141 NTS 647, 157 
App Div 95, affirmed 110 N B 444, 
216 NT 178 

50. N T —^Marion v B G Coon 
Construction Co, supra 

51. NT—Simpson v Foundation 
Co. 95 NB 10. 201 NT 479, Ann 
Casl912B 321 

52. N T —Rosasco V Ideal Opening 
Die Co. 141 NTS 23. 79 Misc 
607 

53. Ky—^Edwards v Lam. 116 SW 
283, 132 Ky 22, rehearing denied 
119 SW 175, 182 Ky 22 and 131 
S W 795. 182 Ky 82 

89 CJ p 1238 note 1 

5^ N C —^Fleming v Southern R 
Co. 42 SB 906, ISl NC 476, re¬ 
hearing granted 44 SB 661, 132 
NC. 714 

55. Tenn—Coal Creek Min Co v 
Davis, 18 SW 887, 90 Tenn 711 
89 C J p 1238 note 4 
Znstmotloiui held wuraated hy 
j^eadings or eyideneo, or both, or 
impropeily xsfiued 
Ark—Kansas City Southern Ry Go 
V Diggs, 167 SW.2d 679. 206 Ark 
160 

Colo—Cohen v Schaetzel, 108 PSd 
1060, 106 Colo 266 

Mo^^oms V Atlas Portland Ce-^ 
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ment Co. 19 SW2d 866. 323 Mo 
307 

89 C J p 1238 note 4 [b] 

XhstmotloBs held not wamuited by 
pleadings or evideiioek or both, or 
propeAy refused 

Ark —Caster v Hicks, 26 8 W 2d 
760, 181 Ark 299 

Ga —Southern Ry Co v Heaton, 6 
SB 2d 339, 61 Ga App 3S6 
Ky—Croley v Huddleston, 192 SW 
2d 717. 301 Ky 580 
Mo —^Anderson v Asphalt Distribut¬ 
ing Co , 65 S W 2d 688, 86 A L R 
1083—Nelson v Heire Boiler Co, 
20 SW2d 906, 323 Mo 826 
NH—^Wemyss v Wyoming Valley 
Paper Co, 172 A 438, 86 NH 587. 
39 C J p 1238 note 4 [a] 

58. Ky—Louisville A N R Co v. 

Pearcy, 121 SW 1037 
Tex—Armour v Moigan, 191 SW. 
942, 108 Tex 417 

mstruotioiiB held snllloient, not erzo- 
Bsons, or impropei.ly refused 
Ark—^Kansas City Southern Ry Co. 
V Diggs, 167 S W 2d 679. 203 Ark 
160 

Ga.—^Western & A R R v Loch- 
ndge, 146 SB 776. 89 GaApp. 246. 
affirmed 152 SB 474. 170 Ga 208. 
certiorari denied 50 S Ct 461, 281 
US 762, 74 LBd 117L 
Mich—Sumner v Ann Arbor R Co, 
209 NW 184, 233 Mich 293 
Mo—^McPheison v Thompson, App 
164 8 W 2d 80, certiorari denied 
Thompson v McPherson, 68 S Ct 
769, 318 US 773, 87 LBd 1143— 
Houston V American Car & Foun¬ 
dry Co . App, 282 S W 170 
Wash.—Roswall v. Grays Harbor 
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given, and if, taken together, they fairly and fully 
present the law, they are not objectionable 57 

More particularly, it is the duty of the court to 
lay down rules in its instructions defining the rela¬ 
tion of fellow servants with substantial accuracy, 
and to instruct the jury as to the liability of the 
master for the acts of a vice-pnncipal or superior 
servant,59 as to the distinction between a fellow 
servant's personal negligence and his negligence in a 
matter in which he stands in the place of the mas¬ 
ter,99 and as to the hability or nonliability of the 
master for injuries proximately caused by the neg¬ 
ligence of a fellow servant.9i Where applicable, 
the jury should also be instructed as to the efiTect of 
concurrent negligence on the part of the master and 
a fellow servant,92 and, in some jurisdictions, as to 
the duty of the master to exercise reasonable super¬ 
vision over his servants.98 Jn a case so requiring, 
the distinction between the negligence of a compe¬ 
tent fellow servant and the unskiUfulness of an in¬ 
competent fellow servant should be clearly pointed 
out to the jury,94 


§ 549. -Assumption of Risk and Contrib¬ 

utory Negligence 

a Distinction between assumption of 
risk and contributory negligence 
b Assumption of risk 
c Contrikitory negligence 

a. Distinction between Assumption of Bisk and 
Contributory Negligence 

Where the issuee raised by the pleadings and evi¬ 
dence so require, the jury should be inatructed as to 
the distinction between assumption of nek and contrib¬ 
utory negligence, particularly where one or the other 
defense hai been abrogated or reitricted by statute. 

Although, as discussed supra § 357, the defenses 
of contributory negligence and assumed risks are 
separate and distinct, it frequently happens that they 
are both available in the same case and under the 
same state of facts, and at common law, where un¬ 
der the evidence the defenses of contributory negli¬ 
gence and assumption of nsk approximate each oth¬ 
er so closely as to become indistinguishable, it would 
not be error for the court to fail to draw the dis¬ 
tinction between the two defenses 63 However, or¬ 
dinarily an instruction is erroneous which confounds 
the distinction between assumption of nsk and con- 


Stevedore Co, 244 P 72S, 138 
Wash 390, 60 ALR 446 
39 CJ p 1288 note 6 [a], [dl 
IkuitniotiozLB held azro- 

neoiiB, ox pxopexly xefiued 
US—^Montgomeiy Ward & Co v 
Lindsey, GO A Miss, 104 F2d 882 
Anz —Southern Pac Co v Qaste- 
liim, 288 F 719, 36 Anz 106 
Ga—^Atlamtic Coast Line H Co v 
Anderson, App, 44 S E 2d €76 
Mo—Rogers v Mobile & O R Go, 
86 SW2d 681, 337 Mo 140. certio¬ 
rari denied Mobile & O R Go v 
Rogers, 66 S Ct 178, 296 US 642, 
80 LEd 466—Lewis v American 
Car & Foundry Co, App, 20 SW 
2d 600 

89 G J p 1238 note 6 [b], [c] 

57. Ga —^Tallulah Falla R Go. v 
Taylor, 98 SE 688, 20 GaApp 
786. 

68. Ark—^Fordyce v Key, 84 SW 
797, 74 Ark 19 

89 C J p 1289 note 7 

69. Mo—Smith ▼ St Louis & S 
F R Co. 52 SW 878, 151 Mo 891, 
48 LRA 368 

39 C J p 1289 note 8 
nurtrootloiLS held snfflolent, aot 
xonsowi ox Impxopexly xefused 
Ark—^Kemsas City Southern Ry Go 
▼ Diggs, 147 SW2d 879, 206 Ark 
160. 

Gkk—Seaboard Air Line Ry * Co v 
D'Avignon, 146 SE 618, 89 Ga 
App 111. 

Ind.—New York Cent. B Co v Ver- 


pleatse. 59 NE2d 916, 116 Ind 
App 1, rehearing denied 60 NE 
2d 784, 116 Ind App 1 
Miss—Gwin V Carter, 129 So 697, 
158 Mias 196 

N C —^Farr v Tallassee Povver Co , 
161 SE 242, 198 NC 247 
S C —Prisock V International Agr 
Corporatxon, 144 S E 679, 147 S G 
58 

89 G J p 1239 note 8 [a], [d] 
Thstmotioxis held ^suldolent, exxo- 
neouB, or pxopezly rarnsed 
Ark —^Louis B Siegel & Co v 
Moore, 161 SW2d 387. 304 Ark 
60 

Fla —^Tampa Shipbuilding & Engi¬ 
neering Co V Thomas, 179 So 
705, 131 Fla 660 

Minn—^Novotny v Bouley. 27 NW 
2d 813, 223 Minn 592 
NH—Dubuc V Amoskeag Indus¬ 
tries, 16 A 2d 867, 91 NH 173— 
Perreault v Allen Oil Co. 179 A. 
866. 87 NH 306 
89 GJ p 1239 note 8 [b], [c] 

6a Mo —Sheppard v. Robinson, 

App , 299 S W 842 
89 G J p 1289 note 9 

61. Ala—Northern Alabama R Co 
V Mansell. 36 So 459, 138 Ala 
548. 

39 C J p 1239 note 10 
mstmotlons held snAdenti not er- 
xoneonsi or tuLprop&iay refused 
U.S—C. B Foster Packing Go v 
Lamey. GLCAMiss, 5 F 2d 23 
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Ark—^Hope Basket Co v Hartsfleld. 

69 SW2d 1076, 189 Ark 1 
Ga—Southern By Co v Heaton, 6 
SE2d 339, 61 GaApp 886 
Mo—Rogers v Mobile & O R Co. 
86 SW2d 581, 337 Mo 140, certio¬ 
rari denied Mobile & O R Co v. 
Rogers, 56 set 178, 296 US 642, 
80 LEd 456 
39 C J p 1339 note 10 [a] 

Xastruotioiu held iBsnffloieiLt, ezia. 

neons, or properly refused 
Mo—Greenon v Emerson Elec Mfg 
Co. 191 SW2d 646, 354 Mo. 781. 
89 C J p 1239 note 10 [b]. 

62. Anz—Gila Valley, G & N R. 
Co V Lyon, 71 P 957, 8 Anz 118, 
affirmed 27 SCt 145, 203 US 466. 
61 LEd 276 

89 C J p 1240 note 11 
fiistraotloiis held snfflolent, not er. 

xonaons, or improperly refused 
Fla —Tampa Shipbuilding & Engi¬ 
neering Co V Thomas, 179 Qo 706, 
181 Fla 660 

39 CJ p 1340 note 11 [a], [d3 

63. Mass—Rogers v Ludlow Mfg 
Co, 11 NE 77, 144 Mass 198, 63 
Am S R 68 

39 C J. p 1240 note 13 

64. Ga—Ingram v Hilton & Dodge 
Lumber Co, 83 SE 961, 108 Ga 
194 

39 C J p 1340 note 13 

66. Ark—^E L Bruce Co v. Tax, 
199 SW 585, 186 Ark 480. 

89 aJ p 1340 note 16. 
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tributory negligence,®® and, where by force of stat¬ 
ute one of these defenses has been abrogated or 
restricted and the other retains its character as a 
complete defense, it is important for the court, in 
Its instructions, to draw the distinction which is 
made by the statute,®^ and so to frame its instruc¬ 
tions, where the evidence warrants it, as to allow 
defendant the benefit of the defense available,®® al¬ 
though the same evidence may justify an instruc¬ 
tion on the defense not available under the stat¬ 
ute ®® A charge may be defective in attempting to 
couple contnbutory negligence and assumed risk to¬ 
gether in such a way as to confuse the issue A 
correct charge on contributory negligence is not ren¬ 
dered bad because it fails to charge on assumption of 
nsk.71 


b. Assumption of Bisk 

(1) In general 

(2) Statutory modification of doctrine 

(3) Knowledge by sen^ant of defect or 

danger 

(1) In General 

Where the aasumption by the servant of the risks 
incident to his employment is properly in issue, the 
jury should be given appropriate instructions on the 
law relating thereto. 

Where an assumption by the servant of risks in¬ 
cident to his emplojrment is involved in the issues 
properly raised by the pleadings and evidence,'^® 
the court should instruct the jury on the law relating 
thereto,*^® doing so in a proper manner, ^4 without 


66. 17 S—^N'elBon v Ja^njevica. C 
C A Cajial Zone, 59 F2d 25. 

89 C J. p 1240 note 17 

67. Ark— "E Li Bruce Go v Yajc. 
199 SW 635, 185 Ark. 480 

89 C J. p 1240 note 20 
Autrnotioiia liald antflolent or not 
exToneou 

Ark—St Louis, I M & S H Go 

V Howard. .188 S W 14, 124 Ark 
688 

Mo —Schlueter v East St Louis 
Connecting Ky Co, 296 SW 105, 
816 Mo 1266 

6a Ark—L Bruce Co v Tax, 
199 SW 685, 186 Ark 480 
XuriraotLona hdld 3iot exTonjeons 
Ga—^Louisville & N R Co v Maf- 
fett, 137 SE. 404, 36 GaApp 618 
6% Ark—L. Bruce Co v Tax, 
199 SW 636. 136 Ark. 480 
7a Tex—^Pecos & N T R Co v 
Winkler, GivApp, 179 SW 691 
7L Ga —Western & A R R v 
Hughes, 142 SE 185, 87 OaApp 
771, affirmed 49 S Ct 281, 278 U S 
496, 78 LEd 473 

72. Ark—^Henry Wrape Co v Bar- 
rentine, 211 SW 866, 188 Ark. 267. 
89 C J p 1240 note 24 
Xnatmotions hPld wamiLted 'by 
pleadings or evidenoe^ or both, or 
Improperly refused 
Ark—^Arkansas Power & Light Co 

Y Richenback, 119 S W 3d 615, 196 
Ark 630—^Missouri Fac R Co v 
Skipper, 298 SW 849, 174 Ark 
1083, oertioran denied 48 SCt 322, 
276 US 629, 72 LEd 740—St 
Louis-San Francisco Ry Co v 
Miller, 292 SW 986, 178 Ark 697 
—^Woodley Petroleum Co v Willis, 
290 SW 953, 172 Ark 671 

Kan—Johnson v Olson, 67 P 2d 432, 
145 Kan 779. 

Mass —Reidy v Crompton & 
Knowles Loom Works, 60 N E 2d 
689, 318 Mass 186—^Kavigian v 
Lonero, 46 NE2d 828, 812 Mass 
603. 


Miss—Martin v Beck, 171 So 14, 
177 Miss 803 

Mo—Grosvener v New Yoik Cent 
R Co. 128 S W 2d 173. 343 Mo 611 
—^Nelson v C Heinz Stove Co, 8 
S W2d 918, 320 Mo 665 

Wash—Blair v Kinema Theatres of 
Washington. 277 P 398, 152 Wash 
122 

39 C J p 1240 note 24 [a] 

Xnstmotions held not warranted by 
pleadlnga or evldenoe, or both, or 
properly refused 

Ill—Thompson v Elgin, J & E. Ry 
Co. 69 NE2d 706, 839 IllApp 645 
—Genzel v New York, C & St 
L R Go, 261 IllApp 176 

Ind —Central Indiana Ry Co v 
Mitchell, 199 NE 439. 102 Ind.App 
121 

Ky—Louisville & N R Co v Mor¬ 
gan’s Adm'r, 9 SW2d 212, 236 Ky. 
447 

Minn—Kline y Byram, 214 NW 
890, 172 Minn 284 

Mo—Culver v Minden Coal Go, 
App , 286 S W 746 

Tenn—Cincinnati, N O & T P Ry 
Go V Steelman, 7 Tenn App 667 

Tex—Galveston, H & S A Ry Co 

V Andrews, Civ App, 291 SW 690. 

39 C J p 1240 note 24 £b:i 

73. Ark—Arkansas Shortleaf Lum¬ 
ber Co V Wilkinson. 282 SW. 8, 
149 Ark 270 

39 C J p 1241 note 26 

74. Vt—^Barney v. Quaher Oats Co, 
82 A 118, 85 Vt 872 

89 C J p 1241 note 26 

Ins Lrnotions held sufflolent, not erro. 
neons, or Ixnpropezly refused 

US—Kum V Stanfield, CCA.Mo. 
Ill F 2d 469 

Ark—Standard Oil Co of Louisiana 

V Webb. 108 SW2d 1086, 194 Ark 
569—H L Hunt, Inc, v Fnsby, 61 
S W.2d 616, 186 Ark 1188—Chicago, 
R I & P. Ry Co V. Gkirrett, 18 
S W 2d 821, 179 Ark 690, certiorari 
denied 60 S Ct 89. 280 U S 691, 74 
LEd 639 


Fla—Tampa Shipbuilding & Engi¬ 
neering Co V Thomas, 179 So 70*5, 
131 Fla 650 

Ill—Thompson v Elgin, J & E Ry 
Co, 69 NB 2d 705, 329 IllApp, 645 
Mo—Clift V St Louis-San Francis¬ 
co Ry Co, 9 SW2d 972, 320 Mo 
791—^Nelson v C Heinz Stove Co , 8 
SW3d 916, 320 Mo 6'56 
Neb —Grover v. Aaron Ferer & Sons, 
241 NW 539, 122 Neb 755 
Nev—^Musser v Los Angeles & S L 
R Co, 299 P 1020, 68 Nev 304 
N C —^Batton v Atlantic Coast Line 
R Co, 198 SE 674, 212 N.C 256, 
certiorari demed Atlantic Coast 
Line R Co V Button, 68 SOt 750, 
303 U S 651, 62 L Ed 1112 
SC—^Moore v Southern By Co, 161 
S EL 625, 163 SC 813, reversed on 
other grounds Southern Ry Co v 
Moore. 62 SCt 88, 264 US 681, 76 
LEd 603 

WVa—^Looney v Norfolk & W Ry 
Co, 135 SE 262, 102 WVa 40, 48 
ALR 806, rehearing denied 137 S 
E 766, 102 WVa. 40, 48 ALR 806 
Wyo—Chicago & N W Ry Co v 
Ott, 237 F 238, 33 Wyo 200, re¬ 
hearing denied 238 P 287, 38 Wyo 
200, certiorari denied 46 SCt 201, 
269 US 685. 70 LEd 426 
39 CJ p 1241 note 26 [a], [d], [f] 

Instxuotloua held usullloisnt, erzone. 

ous, or properly refused 
Ga—Southern Ry Co v Heaton, 6 
S E 2d 839. 61 GaApp 686 
Idaho —^Roy v Oregon Short Line R 
Co, 42 P 2d 476, 66 Idaho 404, cer¬ 
tiorari demed Oregon Short Line R 
Co V Roy, 66 >S Ct 69, 396 U S 679, 
80 LEd 409 

Miss—Graves v Gulf & S I R Co, 
110 So 284, 146 Miss 180 
Mo —Grosvener v New York Cent R 
Co. 128 SW2d 178, 848 Mo. Oil- 
Hough V Chicago. R I & F Ry 
Co, 100 S W.2d 499. 889 Mo 1169— 
Derrllngton ▼. Southern Ry. Co, 40 
S W 2d 1069, 828 Mo 283, certiorari 
demed Southern Ry Co v Demng- 
ton, 62 set 87, 284 U.S. 662, 76 
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invading the province of the jury Such instruc¬ 
tions should be construed in connection with other 
instructions given, and, if all the instructions taken 
together properly state the law, they are not objec¬ 
tionable'^® The court should give proper instruc¬ 
tions as to the servant’s right to rely on the master’s 
exercise of due care for his protection It is not 
essential, in order to avoid misconception by the jury 
of the rule by which they are to be guided in deter¬ 
mining the issue of assumed risk, that the charge be 
confined to a consideration of the specific act of neg¬ 
ligence alleged 

Concurrent negligence of master. An instruction 
on assumption of risk by a servant which ignores 
the question of concurrent negligence on the part 
of the master or of some one for whose negligence 
the master is responsible is erroneous.^® Where 
the jury are instructed as to assumption of risk, an 
instruction on the master’s duties is not erroneous 
for failure to mention the question of the sen^ant’s 
assumption of risk ®® Where there is no assumption 
of nsk of injury from the master’s negligence, an 
instruction on assumption of risk is properly refused 
where there is proof of negligence of the master 
An instruction that the servant does not assume risk 
if the master is negligent has been held to be im¬ 
proper where the evidence shoivs that the master’s 
negligence was due to the servant’s own negli¬ 
gence 

Dangerous operations and methods. When the ap¬ 


plication of the doctrine of assumption of risk de¬ 
pends on the dangerous character of the operations 
and methods of work, the court should instruct the 
jury on the law relating thereto.®® An instruction 
as to the effect of the choice by plaintiff of a danger¬ 
ous method of doing his work, when other safer 
methods were open to him, is insufficient if it omits 
the essential element of his knowledge of such safer 
methods ,®^ and it is proper to refuse to charge that 
if, among different modes of performing his duty, 
some of which were safe, plaintiff chose one which 
was less safe, he took the risk of his choice, since 
this is but a circumstance which the jury should 
consider with the other facts in determining wheth¬ 
er or not plaintiff was at fault ®® 

Inexperienced or youthful servants. If an issue, 
properly raised, may call for the application of the 
doctrine of assumption of risk, invoked as against an 
inexpenenced or youthful sen^ant, the court should 
instruct the jury on the law relating thereto,®® it 
is erroneous not to do so,®^ and requested instruc¬ 
tions Ignoring the doctrine are properly refused®® 
The court, m giving such an instruction, should do 
so m a proper manner ®® 

as to places of work, machinery, appliances, 
etc The courts have considered and passed on the 
correctness or sufficiency of instructions relating to 
the assumption of risks as to places of work,®® tools, 
machinery, and appliances,®^ platforms, scaffolds. 


(L Ed 'iSl—^Bfadclln ▼. Fogel Const 
Co. 31 SW2d 14. 326 Mo 88— 
Walls V Thompson. App. 119 S W. 
2d 43—^Bag1>7 t Culberson. App, 
273 SW 209 

Ohio—^Pittsburg:, C. C & St L By 
Co Y Lucas. 17 Ohio App 408 

89 C J p 1241 note 2i6 [b], [c] 

75. Tex —Texas & P B Co v Tuck, 
Civ Apip, 11*6 S W 620, affirmed 123 
S W 406. 108 Tex 72 

89 C J p 1242 note 27. 

78. US —^Anderson Lumber Oorp v 
Lehto. CCA SC, 282 F. 485 

89 C J. p 1242 note 28 

77. CJa—Southern Cotton Oil Co v 
Horton. 95 SB 765, 22 GaApp 165. 

89 C J p 1242 note 30 

XnstniotUMUi held uuiiiffloleiiLt, snroae- 
ons, ox propszly’ reftLSSd 

Mo—Webster v International Shoe 
Co. App. 18 SW2d 131 

89 C J p 1242 note 30 [b]. 

7a Tex.—Missouri, K & T. R Co. v 
Neaves, 127 SW. 1090, 60 Tex.Ciy 
App 8015. 

79. Ill—Cobb Chocolate Co v Knud- 
son, 69 NE «16. 207 HL 452. 

89 G J. P 1244 note 57. 


Xnstmotloiui htf d snffioleiLt or not 
roaaons 

Ark —^Louis B Siegrel & Co v. Moore, 
1<61 SW2d 3S7. 204 Ark 50 

Mo—^Denkman v Prudential Fixture 
Co . S'SS S W 591 

NC—^Batton v Atlantic Coast Line 
R Co, 193 SE 674. 212 NC 266. 
certiorari denied Atlantic Coast 
Line R Co V Batton, 58 SCt 750, 
803 US 651, 82 L Ed 1112 

89 C J p 1244 note 57 [a] 

80. Iowa—Ford v Chicago, R 1 & 
P R Co, 71 NW 382 

RI —^McGar v National & Providence 
Worsted Mills, 47 A. 1092, 23 RI 
347 

81. Mo—^Bishop V. Musick Plating 
Works, 3 SW2d 256, 222 Mo App 
870 

85. Miss —^Edward Hmes Xoimber 
Co V Bickmson. 125 So 98, 165 
Miss 674. 

aa Ark —Clark Lumber Co v. 

Northeutt, 129 S W 88, 95 Ark 291 

39 C J. p 1245 note 60 

sa Vt—Kilpatrick v. Grand Trunk 
R Cb, 52 A. 581, 74 Vt 288, 98 
Am SR 987. 

86. Ga—Central R Co v Pe Bray, 
71 Ga. 406 
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88. Tex—^Allen v Shook, Clv.App, 
160 SW 1091 

39 C J p 1243 note 42 

87. Ala —^Tutwiler Coal, Coke & Iron 
Co V Enslen, 80 So 600, 129 Ala. 
836 

8a Ala —Tutwiler Coal, Coke & Iron 
Co V Enslen, supra 

Tex—Chicago, etc, R Co v Easley, 
Civ App, 149 SW 786—Producers* 
Oil Co V Barnes, CivApp, 120 S 
W 1038 

88. Ala—^Birmingham Candy Co v 
Sheppard, 70 So. 193, 14 Ala.App 
312 

39 C J p 1248 note 45 

ZxLStraotloiui held snfflolsnt, not er¬ 
roneous, or Improperly refused 

Ark—^Eureka Oil Co v Mooney, 292 
SW. 681, 173 Ark 386 

Mont—Shaw v Kendall, 186 F2d 748. 
114 Mont 823 

Wash—Stubbe v Baker, 273 P. 732, 
150 Wash. 514. 

89 CJ p 1243 note 45 [a]. 

9a Ark—Trumann Cooperage Co v 
Crye, 209 S W 278, 137 Ark 298 

89 C J p 1245 note 64 


91. US—^Missouri Valley Bridge & 
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and supports,®3 elevators and hoists,®® and electrical 
apparatus;® ^ and also more particularly as to places 
of work, machinery and appliances, etc, in the op¬ 
eration of railroads®® and mines and quarries ®® 

(2) Statutory Modification of Doctrine 

If the defense of assumption of risk has been modi¬ 
fied by statute, the court should instruct the jury ac¬ 
cordingly; and, if the defense has been abolished, no 
charge thereon need be given. 

If the defense of assumption of risk has been mod¬ 
ified by statute, the court should instruct according¬ 
ly ,®7 and in such case an instruction under the com¬ 
mon law may properly be refused ®® A charge syn¬ 
onymous with, or substantially in, the language of 
the statute is suf&cient.®® If by force of statute as¬ 
sumption of risk is no defense, there is no necessity 
to charge thereon;! and an instruction injecting the 
doctrine into the case is erroneous,® but, if de¬ 
fendant pleads it, it has been held not to be errone¬ 
ous to charge that assumption of risk is no defense® 
without defining the term ,4 and such an instruction 
has been held proper, although assumption of risk 
was not pleaded, where, under the evidence, the j'ury 
might find that the servant assumed the risk unless 


they were otherwise instructed ® As discussed su¬ 
pra § 536, under some statutes assumption of risk 
is always a question of fact, while at common law 
It may be either a question of law or of fact, but, if 
on the evidence assumption of risk is a question of 
fact at common law, it is proper, whether the ac¬ 
tion IS regarded as one at common law or under stat¬ 
ute, to charge that assumption of risk is a question 
of fact ® 

(3) Knowledge by Servant of Defect or Dan¬ 
ger 

Where the doctrine of assumption of risk is involved, 
the court should instruct the jury as to the effect of 
the servant's knowledge, actual or constructive, of the 
dangers incident to his employment. 

Smce the doctrine of assumption of risk is ordi¬ 
narily dependent on the servant’s knowledge, actual 
or constructive, of the dangers incident to his em¬ 
ployment, the court should instruct the jury as to 
the assumption of the risk of any defect or danger 
of which the servant knows, or should, in the ex¬ 
ercise of ordinary care, know,7 and must do so in a 
proper manner.® Such an instruction must be sup- 


iron Co Y Nunnemaker, Mo, 209 
F 32. 128 CCA 174 
89 OJ pl246 note 85. 

XostrootLona heU properly refused 
Ark—Rice & Holiman v Henderson, 
8i5 SW2d 1016, 1*83 Ark 355 

92. XuertmotlonB held snffloieat, ant 
erroneous, or impEopexly rafiiBed 

U S—Norfolk & W Ry Co v. Traut- 
wein. CCA Ohio, 111 F 2d 923. 
NY—Quell Y Moylan, 44 NTS 2d 
663, 266 AppDiv 10^3 
39 CJ p 124€ note 66 [a]. 
EastraotioBS hdid mftnflldeiit, errone¬ 
ous, or properly sefused 
Or—^Hollopeter v Palm, 291 P. 880, 
134 Or 646, modified on other 
ffTounda 294 P 105>6, 184 Or 546, 
appeal dismissed 62 S Ct 1€, 284 
US 572, 76 LFd 497 
39 C J. p 1245 note 66 [b] 

93. mstanctiona held insuflloiimt, er¬ 
roneous, or properly refused 

Okl —Campbell v Breece, 274 P 1085, 
184 Okl 266 

9^ Ky—Cumberland Tel & Tel Co 
V Ware. 74 6 W 2«9. 116 Ky. 681, 
24 KyL. 2519. 

95b Mo—-Adams ▼ Quincy, O. & K 
C R Co, 229 SW. 790, 287 Mo. 
6t6 

SBC J p 1245 note 68 
Xostruotlons held snffloient, not er¬ 
roneous, or improperly refused 
U S —^Baltimoro & O R Co y. Bran- 
denber^er, CCA Ohio, 74 F 2d 698 
Cal—^Dick v Atchison, T & S F 
Ry. Co, 287 P. 588. 106 CalApp 
868 . 


Mo—WestoYer y Wabash Ry Co, 6 

5 W 2d 848, oertioran denied Wa¬ 
bash Ry. Co Y WestoYer, 49 SCt 
31. 278 U S 632, 78 X. Ed 660 

Tex—Texas & P Ry Co y Aaron, 
CiyApp, 19 SW2d 930, certioiari 
denied 60 S Ct 409, 281 U S 756. 74 
!LBd 1166 

89 C J p 1246 note 68 [a] 

XbstmotioBs held Imraffleient, errone¬ 
ous, or propsrly refused 

Ala—LouiBYille & N R Co y Pack¬ 
er, 13fi So 281, 228 Ala. 626. cer¬ 
tiorari dismissed 53 SCt 94, 287 
US 669, 77 liEd 601—Southern 
Ry. Co Y Smith, 137 So 398, 223 
Ala 583 

Mich—Thrall v Pere Marquette Ry 
Co, 286 NW 280, 254 Mich 197 

Tex —^Texas & P Rv Co v Bradley, 
CiYApp, 298 SW 149, reversed 
on other grounds Bradley y Texas 

6 P Ry Co, Com App • 1 S W 2d 
961 

39 C J p 1246 note 68 [b] 

96. Ky —^Main Jellico Mountain 

Coal Co Y Parker, 124 SW 871 

39 C J p 1245 note 69 

97 , zastmntioas hbld suflLolsnt, not 
erroneous, or impropeny refused 

Miss—Gulf. M & N R Co V Wal¬ 
ters, 184 So. 831, Ifil Miss 818 

Wash —^Ranstrom Y International 
Stevedoring Co, 277 P. 992, 152 
Wash 822 

89 CJ p 1242 note 88 [a], [d]. 

Eutroetioxis hold insuflloient, errone¬ 
ous or properly refused 

Ark—St Louis-San Francisco Ry 

2S6 


Co Y Norman, 277 SW 524, 169 
Ark 1063 

39 C J p 1242 note 88 [b], [c] 

98. Or—^Poole Y, Tilford, 196 P 
1111, 99 Or 686 

99. Tex —Texas & P R Co v 
Johnson, 106 SW 773, 18 Tex 
Civ App 136 

1. US —Scnmo v Central R R of 
New Jersey, CCANT, 138 F2d 
761 

Ark—Baldwin ▼ Sears. 91 SW2d 
266. 193 Ark 267 

Fla.—^Atlantic Coast Line R Co v 
Whitney. 61 So 179, 65 Fla 72 

Miss—Crosby Lumber & Manufac¬ 
turing Co Y. Durham, 179 So 385, 
1'81 Miss 559, suggestion of error 
overruled 179 So 864, 1'81 Miss 
5'59 

Mo —^Toung Y Terminal R R Ass’n 
of St Louis, 192 S W 2d 402— 
Truesdale v Wheelock, 74 S.W 
2d 686, 886 Mo 924 

& Cal—^Perrett y Southern Pac 
Co, 166 P2d 761. 78 Cal App 2d 10 

3. Mo—^Page y Payne, 240 SW 
166, 298 Mo 600. 

4i Mo—^Pagu Y, Payne, supra. 

6. Mo—^Meierotto v. Thompson, 201 
SW2d 161. 

6. NT.—^Rosasco y. Ideal Opening 
Die Co., 141 NTS 23. 79 Miac 607 

7. Ill—Chicago & E I R Co Y 
Heerey, 68 NE. 74, 208 Ill. 492. 

89 C J p 1248 note 47- 

8l Xurtruotlona held sufiMent, not 
erroneous, or tanpzopozly refused 

Ark.—^International Harvester Co. of 
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ported by the pleadings and evidence,® Where the 
facts of the case show a risk or danger of which the 
servant has no knowledge, an instruction that the 
servant did not assume the risk is proper,^® and an 
instruction relating to contractual assumption of 
risk IS properly refused where the defect causing 
injury arose after the employment had begun 

Obvious or latent defects When the doctrine of 
assumption of risk as affected by obvious or latent 
dangers or defects is involved m the issues, the 
court should properly instruct on the law relating 
thereto 12 Such an instruction must be supported 
by the evidence ,i® it must be considered in connec¬ 
tion with other instructions given and, if the charge, 
read as a whole, properly states the law, they are 
not obj'ectionable 

After notice or complaint to master Where the 
effect of notice or complaint by the servant to the 
master of the defect or danger, known to the serv¬ 


ant, is pertinent to an issue properly raised, the 
court should instruct on the law applicable in such 
case,i® and do so in a proper manner,!® without ig¬ 
noring any elements of the law Such an instruc¬ 
tion must be supported by the pleadings and evi¬ 
dence !8 

c. Gontnbntory Negligence 

(1) In general 

(2) Statutory modification of doctrine 

(3) Inexperienced or youthful servants 

(4) Duty to discover or remedy defect 

(5) Disobedience of rules and orders 

(1) In General 

The Jury must be given proper Instructions on the 
law of contributory negligence where such issue has 
bean properly raised. 

When the issue of contributory negligence has 
been properly raised, the court should instruct the 
jury on the law applicable thereto,!® and do so in a 


America v. Hawkins. 24 S W 2d 
840. 180 Ark 1056 

Ho —Earner v Missourl-Eansae- 

Tezaa R Co, 82 SW2d 1075, 826 
Mo 792, certiorari denied Mie- 
souri-Kansaa-Tezae R Co v Ea¬ 
rner. 51 set. 216. 282 US 908, 75 
liHd 796 

NC—Batton v Atlantic Coast Zilne 
R Co. 198 £IE 674, 212 NC 266, 
certiorari denied Atlantic Coast 
Line R Co V Batton, 58 SCt 760, 
808 US 661, 82 LEd 1112 
Ohio—Baltimore & O R Co v. Sho- 
her, 176 NB 88, 38 Ohio App 216 
Wash —^Hamre y Rothschild & Co , 
240 P 909, 186 Wash 522 
89 C J p 1248 note 48 [a] 

Xnstraotioiis held iBsaffloleiLt, exrone- 
ona, or properly rafneed 
Ark—Cruce v Miasoun Fac R Co, 
287 SW. 688, 171 Ark 1074 
NH—^Lamarche y Lamaxche. 1*82 A 
549, 87 NH 464. 

89 C J p 1248 note 48 [b] 

9. Ill —Chicago & A R Co y. How¬ 
ell, 109 IllApo) 646, affirmed 70 
N.B 16. 208 111 166 
89 G J p 1244 note 49 
Xnstmotions held waxnueted by 
pleadings os eyldenoe, or both, or 
tmpropexly refused 
71a—Tampa Shipbuilding A Engi¬ 
neering Co y Thomas, 179 So 706, 
LSI Fla. 650 

39 CJ p 1244 note 49 [a] 
Xhstraotloiu held not warranted by 
pjeadinge or evidence^ or both, or 
properly ref osed 

Ark —Covington y Little Fdy Oil 
Co. 38 SW2d 806, 178 Ark. 1046. 
89 CJ p 1244 note 49 [bj. 

lOL Miss—^Blue Bell Globe Mfg Co 
y. Lewis, 27 So.2d 900 

67 0. J S.—17 


ll. Mas^—Enga v Sparks. 51 NE 
2d 984, 815 Mass 120 

15. Instmotlons held snflLdent, not 
erroneous, or Improperly refused 

Ill—^Werner v Illinois Cent R Co, 
33 NE2d 121, 309 Ill App 292, re¬ 
versed on other grounds 42 N E 2d 
82, 379 Ill 559 

Ean—Schaefer v Lowden, 78 P.2d 
48. 147 Ean 520 
39 CJ p 1244 note 60 [a] 
Jnetnictiona held insnffleient, errone¬ 
ous, or properly refhsed 
Ark—^Eureka Oil Co y Mooney, 271 
SW 831, 198 Ark 479. 

89 C.J p 1244 note 60 [b] 

18. ns—^Louisville & N R Co y 
Mount CCA Ohio. 35 F 2d 684 
Tex—^Freeman v Fuller, 127 SW 
1194, 60 TexCivApp 242 
14. Ey—Owensboro Stave & Barrel 
Co y Daugherty, 110 SW 319, 83 
EyL. 828 

Tex —Guitar v Handel, Civ App , 147 
SW 642 

16. Ey —Louisville Fire Bnck 

Works y Tackett 262 S.W 299, 
203 Ey 867 

39 CJ p 1244 note 58 
18. Ga—MitcheU v. J S Schofleld’e 
Sons Co., 86 SE 978, 16 GaApp 
6'86 

89 C J p 1244 nbte 61 
Zhatmotions held suffloieat, not en< 
roneous, or Improperly refused 
Ark—^Louis B Siegel & Co v 
Moore, 161 SW2d 387, 204 Ark 
50. 

NC—^Batton v Atlantic Coast Line 
R Co, 198 S E 674, 212 N C 256, 
certiorari denied Atlantic Coast 
Line R Co y Batton, 58 S Ct 
760, 808 US 651, 82 LEd 1112. 

89 CJ p 1244 note 64 [a], [dj. 

257 


17. WVa—McKelvey v Chesa¬ 

peake & O R Co, 14 S E 261, 35 
WVa 600 

89 C J p 1244 note 66 

18L Ey—Thayer y Eitchen, 140 S 
W 1062. 145 Ky 554 
89 C J p 1244 note 66 
IDistruotlona held warranted by 
]>leadlngs or emdenee, or both, or 
Improperly reftised 
Miss—Blue Bell Globe Mfg Co y. 

Lewis, 27 So 2d 900 
39 CJ p 1244 note 66 [a], [cJ. 

19. U S —^Broadley y. Union Ry. 

Co, C.CATenn, 182 F2d 419 
89 C J p 1246 note 71 
Xastruottons held warranted by 
pleadings or evidanoo, or both, or 
Improperly refused 
Ga—Atlantic Coast Line R Co y. 
Anderson, 183 S E 63, 86 Ga App 
292 

Mo—Denkman v Prudential Fixture 
Co, 289 SW 691—^Malone y. 
Franke. 274 SW 869—Clayton v 
Hydraulic Prese Bnck Co, App, 
27 SW2d 62 

Va—Chesapeake & O R Co y 
Chnstian's Adm’x, 67 SE 84'5, 110 
Va 728 

89 CJ p 1246 note 71 [a] 
XnatruotloBs hSld not warranted by 
pleadings or evldenoe^ or both, or 
properly refused 

Ga—Southern Ry. Co v Heaton, 6 
SE2d 389, 61 GaApp. 386 
Ey—Illinois Cent. R Co v Wallis, 
162 SW2d 288, 287 Ey '88—South¬ 
ern Mming Co. y. Childers, 142 S. 
W2d 996, 288 Ky. 687, 181 ALR. 
816—'Louisville & N R Co v. 
Lewis, 291 S.W. •401. 218 Ey 197. 
Maas—^McPhail y. Boston & M. R. 
R., 181 N.E 789, 2«Q Mass. 118. 
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proper manner^O without invading the province of 
the jury as triers of the facts if the evidence is con- 
flicting.21 Instructions on contributory negligence 
must be supported or justified by the pleadings*^ and 
the evidence ^3 Such instructions should be con¬ 
strued in connection with other instructions given 
and, if the charge, as a whole, properly states the 
law, they are not objectionable,®^ 

More particularly, the court should correctly in¬ 
struct the jury as to what constitutes, and the ef¬ 


fect of, contributory negligence,®® as to the degree 
of care required of a servant in the prosecution of 
his work,26 and as to his right to rely on the exer¬ 
cise of due care by the master or those for whom the 
master is responsible ®7 Plaintiff has the right to 
have the jury’s attention drawn to circumstances, if 
any, from which inferences might be drawn tending 
to rebut any inference of contributory negligence ®® 
An instruction which omits the essential element of 
plaintiff’s knowledge, actual or constructive, of the 
defect or danger, is erroneous,®® as is one which 


Minn—^Eline v Byrajn, 214 NW. 
890t 172 Minn 284 

Mo—Grimmarro v Kansas City, lliff 
SW2d 11. 342 Mo 428—Huhn v, 
Ruprecht, 2 SW2d 760 
Tex—^Missouri. K & T Ry Co of 
Texas v Maples, GivApp, 162 S 
W 426, error refused 
Utah—Allison v McCarthy, 147 P2d 
870, 106 Utah 278 
89 C J p 1245 note 71 [b] 

20, US —Bureress Sulphite Fibre Co 
V Qagne, NH. 255 F «72. 67 
CCA 192 

89 C.J p 1246 note 72 
Xutractioiui held msuAcieiLt or er¬ 
roneous 

Cal—Weddle v Heath, 296 P 832. 
211 Cal 445 

Mo—Carlisle t Tilghmon, 169 SW 
2d 66.3 

Wash—Hatcher v Globe Union Mfa 
Co, 16 P 2d 824, 170 Wash 494 
89 C J p 1246 note 72 [b] 
liastraotioiLB held properly refused 
Ga—Western & A R R y Rober¬ 
son, 162 SF 842, 44 GaApp 736 
Mo —^Wainwnght v Westborough 
Country Club, App . 46 S W 2d «6— 
Neely v Chicago Great Western 
R Co, App, 14 SW2d 972, cer¬ 
tiorari quashed. Sup, State ex rel 
Chicago Great Western R Co v. 
Trimble, 14 eW2d 978 
SC—Chesser v Tyger River Pine 
Co, 1*52 SF 646, 1'55 SC 356 
89 CJ p 124>6 note 72 [c] 
Znstmctiona held Imp^Kipazly refused 
Ky —Harlan-Central Coal Co v 
Gross, 183 SW2d o50, 29'S Ky 
540 

Tex—Missouri, K & T R Co v. 

Jordan, Civ App , 2 S W 2d 312 
39 CJ p 1246 note 72 [d] 

21, Ala—Clinton Mm Co v Brad¬ 
ford, >69 So 4, 192 Ala 676 

39 C J p 1247 note 78 
XustmotioiLB held proper 
SC—^Medlin v Vanderbilt. 180 SF 
898, 138 SC 256 
89 C J p 1247 note 78 [a]. 

SSL mstruotlous held proper or Inu 
properly refused 

Ark —St. Louis-San Francisco Ry 
Co v Miller, 292 SW. 986, 173 
Ark 697 

29 aj. p 1247 note 74 [a]. 


Xnatruotloxis held Improper or prop¬ 
erly refused 

Mo —Dernngton v Southern Ry Co, 
40 SW2d 1069, 328 Mo 288, cer¬ 
tiorari demed Southern Ry Co v 
Dernngton. 52 S Ct 87, 284 VS 
662, 76 LFd 561—Schuler v St 
Louis Can Co. 18 SW2d 42, 822 
Mo 765 

Tex—Colorado & S R Co v Rowe. 

Civ App, 224 SW 92>8 
39 O J p 1247 note 74 [b] 

23. US —Atchison, T & S F R Co 

V Howard. Colo, 49 F 206, ICC 
A 229 

SD—^Iverson v Look, 148 NW 832, 
83 SD 821 
39 C J p 1247 note 75 
matruetlons h^ proper 
Miss —^Legan & McClure Lumber Co 

V Fairchild, 124 So 336, 155 Miss 
271 

Mo—Schmeer v Anchor Cold Stor¬ 
age Co, 12 SW2d 433 
39 CJ p 1247 note 75 [a] 
lurtmotums httd properly refused 
Mo—^Ingram v Prairie Block Coal 
Co, 6 SW2d 418, 319‘Mo 644. 

Okl—St Louis & S F Ry Go V. 

Sears, 49 P 2d 489, 172 Okl 488 
2^ Miss—Wilbe Lumber Co v 
Calhoun, 140 So >680, 163 Miss 80 
Mo—^Barraclough v Union Pac R 
Co, 63 SW2d 998, 831 Mo 167 
39 C J p 1247 note 76 
25. Tenn—Steiner v Spencer, 146 
SW2d 547, 24 Tenn App 389 
39 C J p 1247 note 77 

26b N C —Malcolm v Mooresville 
Cotton Mills, 138 SF 7, 191 NC 
727 

89 C J p 1247 note 78 
Xnstmotlons held sulllolent, not er¬ 
roneous. or improperly refused 
Ga—Southern Ry Co v Blanton, 
10 SF2d 480, 63 'GaApp 93 
Kan—^Moon v O’Leary, 249 P 682, 
121 Kan 668 

Mo—^Anderson v Asphalt Distribut¬ 
ing Co, 65 SW2d 588, 86 A.LR 
1033—^Hoffman v Peerless White 
Lime Co. 296 SW 764, 817 Mo 86 
N C —^Malcolm v Mooresville Cotton 
Mills, 188 S F 7. 191 N C 727 
Ohio—^Rosa V Hocking Valley Ry 
Co., 178 NF 853, 40 Ohio App 447 
Or—Robbins v Irwin, 178 P 2d 98*5 
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Utah—^Miller v Southern Pac Co, 
21 P 2d 868, 82 Utah, 46. certiorari 
denied Southern Pac Co v Miller, 
54 S Ct 207, 290 U S 697, 78 L Ed 
600 

39 CJ p 1247 note 78 [a] 
Xhjrtruotloiu held uisuilloientf errone¬ 
ous, or properly refused 
Ala—•Louisville & N R Co v Par¬ 
ker, 188 ISO 281, 228 Ala 626, cer^ 
tioran dismissed <58 SCt 94. 287 
US 669, 77 LFd 501 
Ky —^Rockport Coal Co v Barnard, 
273 SW 588, 210 Ky 6 
Miss —^Mengel Co v Parker. 7 So 
2d 631. 192 Miss 634 
Mo —Muea v Century Electric Co , 
280 SW 412 
89 C J p 1247 note 78 [b] 

87. Ill—Illinois Steel Co v Mc- 
Fadden, 63 NE 671, 196 Ill 844. 
89 Am SR 319 
39 C J p 1248 note 79 
instmotioiui held suAoleut, not ei% 
roneons, or improperly refused 
Mo—Clift V St Louis-San Francis¬ 
co Ry Co, 9 SW2d 972, 320 Mo 
791—Carbaugh v St Louia-San 
Francisco Ry Co , App. 2 S W 2d 
195 

39 C J p 1248 note 79 [a] 

Ijutmottons held insujBLoient, er- 
roneons, or properly refused 
Mo —Carbaugh v St Louia-San 
Fiancisco Ry Co, supra 
89 CJ p 1248 note 79 [bj 

88L US —^Broadley v Union Ry 
Co.. CCA Tenn. Ii32 F 2d 419— 
Pitcaim V Devlin. CCA Ohio, 111 
F2d 785 

Ihstmotion held erroneous or prop¬ 
erly refused 

U 'S —Broadley v Union Ry. Co, 
CGATenn. 132 F2d 419 

89, Ala—Reynolds v Woodward 
Iron Co, 74 So 360, 199 Ala 231 
89 C J p 1248 note 80 
Xnstmotlons hSld snfflolent, not er¬ 
roneous, or Improperly refused 
Mo —Berry v St Louis-San Francis¬ 
co Ry Co, 26 SW.2d 988, 824 Mo 
778, certiorari demed St Louis- 
San Francisco Ry Co v Berry. *50 
set 464. 281 U.S 755. 74 LFd 
1173—Hamilton v Standard Oil 
Co of Indiana, 19 SW.2d 879, 823 
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fails to hypothesize negligence on his part^o as the 
contributing cause of injury In order to entitle 
defendant to an instruction grouping the evidence 
on an issue of contributory negligence, the facts 
must have been specifically pleaded.82 One may be 
entitled to have a charge given, grouping the facts 
relied on as contributory negligence, although the 
plea may not have been as specific as the testi¬ 
mony 

Acts in emergencies. Where the pleadings and 
evidence justify an instruction on the doctrine of 
emergency or sudden danger,®^ the court should in¬ 
struct the jury on the law relating to such doc- 
trme®® It is proper to instruct the jury that a 
man under sudden exatement of peril is required to 
exerase only such care for his safety as an ordi¬ 
narily prudent man would have exerased under the 
circumstances, and, if he exercised such degree of 
care, in that case he is not guilty of contributory 
negligence.®® Such an instruction should, however. 


refer to the question as to whether the servant had 
time, after knowing his danger, to protect himself ®'^ 

Compliance with commands Where the issue is 
properly raised as to whether or not the servant was 
injured while acting in obedience to the order or 
command of his master or of one for whose negli¬ 
gence the master is responsible,®® the court should 
correctly instruct the jury on the law relating there¬ 
to ®® 

Injury avoidable by care of master. Where there 
IS evidence to justify an instruction on the doctrine 
of discovered peril,the court should properly m- 
struct the jury on the law relating thereto An in¬ 
struction which in effect withdraws the issue of dis¬ 
covered peril raised by the evidence from the jury 
may properly be refused 

Methods of work Where the issues properly 
raise the question whether or not plaintiff's injuries 
were caused by the method of work adopted by 
him,^® the court should properly instruct the jury 


Mo 681—-Walker v Mitchell Clay 
Mfg Co. App. 291 SW 180 
89 C J p 124‘8 note 80 [a] 
mstmotLona held inmffloleiLt, erxone. 

ona, or properly refued 
Ga—Southern Co-op Foundry Co v 
BUiott, 181 SF 180, 84 GaApp 
746 

Mo —Bell V. Terminal Railroad 
Aes'n of St Louie, 18 SW2d 40, 
822 Mo 886 

69 C.J p 1248 note 80 [b] 

sa Ala.—(Louisville & N R Co v 
Parker. 188 So 231, 22,8 Ala 626. 
certiorari dismissed 63 SCt 94, 
287 US 669. 77 LEd 601 
89 C J p 1249 note 81 

Ziuitniotiona held InsniBolent, errona- 
ons, or properly vefnaed 
Ala—^Louisville & N* R Co v Fax^ 
ker, supra 

89 C J. p 1249 note 81 [b] 

31. SC —^Youngblood v South Car¬ 
olina & O R Co. 88 SB 282. 60 
SC 9. 86 Am SR 824 
89 C J p 1249 note 82 

Xostmotioiui h^ snAdeiit, not er- 
roneonsi or Improperly refosed 
Ky—Cobum v. North Ameiican Re¬ 
fractories Co. 174 SW2d 767, 296 
Ky 666 

89 C J p 1249 note 82 [a] 

3 a, Tex—Missouri. R & T R. Co 
V. Parker. Civ App, 49 SW 717 
ZiLStraotioas held improperly reftiaed 
Tex—Strawn Coal Co v Trojan, 
Civ App. 196 SW. 266 

38. Tex—Galveston, H. & S. A. R 
Co V. Worth, GivApp., 107 SW 
968. 


3ii Cal—^Martin v California Cent 
R Co. 29 P 646. 94 Cal 326 
89 C J p 1252 note 19 

Instmotions held warranted by 
pleadings or evidence, or both, or 
improperly refosed 
Tex—^Panhandle & 5 F Ry Go v 
Ocan. Civ App. 271 SW 206 
39 C J p 1261 note 19 [a] 

Ihstrootlons held not warranted by 
pleadings or evidence, or both, or 
properly refused 

N H —Glidden v Public Service Co 
of New Hampshire, 183 A 866, 88 
NH 4. 

38. Xnstroctions hdd suffloient, not 
erroneous, or improperly refused 
Ky—^Louisville & N R Co v Ste¬ 
phens. 182 S W 2d 447. 298 Ky 328 
Mo —^Detmenng v St Louis-San 
Francisco Ry Co. 36 SW2d 112. 
226 Mo App 980 
89 C J p 1252 note 20 [a] 

Xastruotions hdld insuAoient, errone¬ 
ous, or properly refused 
Mo—Owen v Kum, 148 S W 2d 619, 
847 Mo 616 

89 GJ p 1252 note 20 [b]. [o], 

36. Ala—^Richmond & D R Co v. 
Farmer, 12 So 86. 97 Ala 141 

37. Iowa—Jeffrey v Keokuk & D 
M R Co, 9 NW. 884. 66 Iowa 646 

38. Ga—^Louisville, etc. R Co v 
Culpepper, 82 SB 669. 142 Ga 275 

89 C J p 1261 note 17. 

3^ Ala —Alabama Cons. Coal & 
Iron Co V. Heald, 66 So. 181, 171 
Ala 263 

89 C.J. P 1261 note 18. 
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Xastruotions held lusulllolent, errone¬ 
ous, or properly refused 
Miss —^Walley v Williams, 28 So 2d 
579 

39 C J p 1251 note 18 [b] 

4a Iowa—^Aurandt v Chicago, M & 
St P R. Co, 67 NW 442, 90 Iowa 
617 

Ky —Chesapeake & O. R Co v 
Johnson, 140 S W 687, 145 Ky. 481 
89 CJ p 1262 note 23 
Znstmctions held warranted by 
pleadings or evidence, or both 
Mo—^Rose V St Louis-San Francis¬ 
co Ry Co, 289 SW 913, 815 Mo 
1181 

89 C J p 1262 note 23 [a] 

41. N C —^Boney v Atlantic Coast 
Line R. Co, 71 SB 87, 156 NC 
96. 

Znstructions held suffloient, not MS 
roneous, or Improperly refused 
NH—Small v. Boston & M, R R.* 
178 A. 881. 87 N.H 26 
89 C J p 1252 note 24 [a]. 
Xnstmotions hbld insuffloient, errone¬ 
ous, or properly refused 
Ala—^Louisville & N R Co v Park¬ 
er. 138 So. 231. 228 Ala 626, cer¬ 
tiorari dismissed 63 SCt 94, 287 
US 669, 77 L.Bd 501. 

Mo—Grosvener v New York Cent. 

R Co, 128 SW2d 178, 848 Mo 611. 
Ohio—^Ross V Hocking Valley Ry 
Co, 178 N B. 862, 40 Ohio App. 447 
89 C J p 1252 note 24 [b] 

43. Tex.—Chicago, R. I & T. R CO 
V Williams, Civ App., 88 SW. 248 
39 C J P 1262 note 25. 

43. GfL—Southern Marble Co v. 
Newberry, 86 S.B. 1088, 144 Ga. 
253 

89 G J. p 1261 note 8. 
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in the law relating thereto In order to warrant 
an instruction that an employee selecting a danger¬ 
ous method rather than a safe one apparent to him 
cannot recover, there must be a showing that the 
way chosen was dangerous and that a safer way 
was presently available.*® The submission of the 
issue whether plaintiff selected a dangerous method 
in performing his work one way rather than another 
is not warranted where either way is safe in the 
absence of negligence 

(2) Statutory Modification of Doctrine 

Instructions on contributory negligence should rec¬ 
ognize any statutory limitation on the doctrine of con¬ 
tributory negligence, and, where the defense has been 
abolished, requests for instructions submitting contrib¬ 
utory negligence to the consideration of the jury are 
properly refused. 

If by force of statute the doctrine of contributory 
negligence is limited, in a proper case it is necessary 
to instruct the jury accordingly, doing so in a prop¬ 
er manner,**^ and it has been held to be improper to 
instruct that an employee was contnbutorily negli¬ 
gent as a matter of law, where contributory negli¬ 
gence is not an absolute defense *8 If by force of 
statute contributory negligence is no defense, an in¬ 


struction permitting recovery irrespective of the em¬ 
ployee’s negligence is proper,*^ and instructions on 
contributory negligence, requested by defendant, are 
properly refused ,®0 and it has been held not to be 
erroneous to charge that contnbutory negligence 
is no defense®! without defining the term.52 On the 
other hand, under such circumstances, an instruc¬ 
tion allowing the jury to find against plaintiff be¬ 
cause of his contributory negligence is improper®® 
Where the answer pleads that the servant’s negli¬ 
gence was the direct and proximate cause of his in¬ 
jury, it has been held to be proper to admonish the 
jury that the defense is valid only if they find that 
the negligence of plaintiff was the sole cause ®* 

Defendant is entitled to complete instructions as 
to plaintiff’s contributory negligence, where such 
negligence may be considered in mitigation of dam¬ 
ages ®® In a number of cases the courts have passed 
on the correctness or sufficiency of instructions re¬ 
lating to the diminution of damag^es by reason of 
contributory negligence ®® 

Where in an action for injuries two counts are 
joined, one based on statutory liability, and the other 
on the common law, failure to give instructions as 


4^ Ala—^Montevallo Mm Co y Un¬ 
derwood, 79 So 463, 202 Ala 59. 

89 C J p 1261 note 9 

XnstmotloiUi TaM laintnoiiiiLt, wrona- 
01UI, or propexly roftuod 

Mibb —Stokes v Adams-Newell Lum¬ 
ber Co. 118 So 441. 161 Mibb 711 

Mo—^Morgan v Doe Run Lead Co, 
App, 278 S-W 244—^Mmtner v St 
Joseph Lead Co., App, 272 S W 
1042 

89 C J p 1261 note 9 [b] 

45. Anz —Swansea Lease, Inc, v 
WUhson, 288 P 889, 28 Anz 681 

4a Tex—Galveston, H & S A. Ry 
Co V Andrews, Civ App, 291 S. 
W 690 

US—Grand Trunk Western R 
Co. V Lmdsay, Ill, 201 F 836, 120 
CO A 166, affirmed 34 SCt 681, 
238 US 42. 68 LEd. 888, Ann 
Cas 1914C 168 

89 C J p 1249 note 86. 

zostraetloiui held snlKloieat, not vr- 
roneons, or Improperlj- refused 

Ind—Chicago & Erie R Co v Pat¬ 
terson, 84 N’E2d 960, 110 Ind App 
94 

89 C J P 1249 note 86 [aj 

4a Ark.—Stuart C. Irby Co. v. 
Smith. 168 SWSd 618, 206 Ark 
188. 

4a Miss—Crosby Lumber & Manu¬ 
facturing Go V Durham, 179 So 
286, 181 Miss 669, suggestion of 
error overruled 179 So. 864, 181 
Miss 669. 


Mo—Soderstrom v Missouri Pac R 
Co. App, 141 SWSd 78. 

sa us —Scnmo v Central R R of 
Now Jersey, CCANT., 1'88 F2d 
761 

Ala—^Alabama Great Southern R Co 

V Baum, 31 So 2d 866, 249 Ala. 442 
—^Alabama Great Southern R Co 

V Cornett, 106 So 242, 214 Ala 
28 

Ark—^Baldwin v Scars, 91 SW.2d 
266, 192 Ark 267 

Cal —^Frinier v C J Kubach Co, 
171 P 962, 177 Cal 723 

Ind —Chicago & E I Ry Co v 
Schraeder, 168 NE 631, 89 Ind 
App 100 

Mo —^Kimberling v Wabash Ry Co , 
86 SW2d 736. 837 Mo 702—Trues- 
dale V Wheelock, 74 SW2d 686, 
836 Mo 924—Soderstrom v Mis¬ 
souri Pac R Co, App., 141 S W 2d 
73—Grandstaff v Wabash Ry Co , 
App, 71 SW2d 174—Green v St 
Louis-San Francisco Ry Co., 80 
SW2d 784, 224 Mo App 617 

61. Ill —Gyrulik v Ritchey Coal Co , 
216 Ill App 264—^Layher v Chica- 
go-Sandoval Coal Co., 179 DlApp 
476 

Mo—^Page V Payne, 240 SW. 166. 
298 Mo 600 

52. Mo.—^Page v Payne, supra. 

63. US—^McCarthy v Pennsylvania 
R Co, C.CAInd, 166 F2d 877 

Ark—Jones v. Eansas City South¬ 
ern Ry Co, 146 SW2d 869, 201 
Ark 628 

Ind—New York, C. & St L. R Co 
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V Peele, 164 NE 706. 88 Ind App 
682, certiorari denied 49 SCt 263, 
279 US 842, 78 LEd 988 

Mo —^Imboden v St Louis-San Fran¬ 
cisco Ry Co, App., 272 SW 1092 

64. Mo —O'Donnell v Baltimore & 
O R Co, 26 SW.2d 929, 824 Mo 
1097 

66. U B —Illinois Cent R Co v 
Nelson, Iowa, 208 F 966, 122 CC 
A 268 

66. Xastmotloiis held snAolent, not 
szroueous, or Improperly rofusod 

Fla.—Atlantic Coast Line R Co v 
McIntosh. 198 So 92, 144 Fla 366 

Ga.—Southern Ry Co v Heaton. 6 
SE2d 339. 61 Ga.App 886—West¬ 
ern & A R R V Hetzel, 144 S E 
606, 88 GaApp 666, reversed on 
other grounds 149 S E 876, 169 Gta, 
246, conformed to 150 SE 112, 40 
Ga.App 447 

Ry—Louisville & N R. Co v. Ste¬ 
phens. 182 SW2d 447, 298 Ky 
828. 

Mo—Grosvener v New York Cent 
R Co, 128 S W 2d 178, 343 Mo 611 
—^Hough V Chicago, R. I & P. Ry. 
Co. 100 SW2d 499, 889 Mo 1169 
—^Wilson V. Chicago, B & Q R 
Co, 296 SW. 1017. 817 Mo. 645. 

89 G J p 1249 note 92 [aj. 

Xustmotions held Insufflelsut, sxxona. 
ous, or properly refused 

Mo.—Jenkins v. Kum, 166 S.W2d 
668, 848 Mo 942 

89 CJ p 1249 note 92 [bj. 
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to contributory negligence at common law is prop¬ 
er, where the count based on the common law is 
abandoned and is not submitted to the jury.^^ 

(3) Inexperienced or Youthful Servants 

Where the queition le in lesue, the Jury should be 
Instructed on the effect of youth or inexperience of the 
servant as affecting contributory negligence. 

When the issues properly raise the question,58 the 
court should instruct the jury on the question of con¬ 
tributory negligence by mexperienced or youthful 
servants, doing so in a proper manner.58 The 
court should instruct the jury as to the degree of 
care required of such a servant 50 The jury should 
be charged to consider the servant’s experience, age, 
capacity, and appearance on the question of contrib¬ 
utory negligence,®! and on the question of how 
much instruction and care he was entitled to,®^ and 
it is not sufficient to charge generally on his duty 
to exercise reasonable care.®8 The court should in¬ 
struct that plaintiff’s minority did not relieve him 
from the duty of using the care to prevent injury 
to himself which one of his age and intelligence 
would use under similar circumstances.®^ 

(4) Duty to Discover or Remedy Defect 

Where the lecuee properly raiee the queetion, the 
Jury ehould be inetructed on the lavr relative to the 
duty of the servant to diicover or remedy the defect 
or danger. 


When the issues properly raise the question,®® the 
court should properly instruct the jury as to the 
law relating to the duty of the servant to discover or 
remedy the defect or danger.®® An instruction, 
which ignores the duty of the servant to inform him¬ 
self of the surroundings and penis attendant on the 
nature of the service m which he was engaged at 
the time of his injury, and which were open to his 
observation in the exercise of reasonable care on 
his part, is erroneous i®"^ and, where there is a dis- 
tmct issue made as to whether it was the duty of 
plaintiff to inspect the machinery, appliances, or 
place of work, the court should charge that, if such 
duty rested on him, he cannot recover for any de¬ 
fects which he might have discovered by inspec¬ 
tion.®® Also, where there is evidence to show that 
It was the servant’s duty to see that the appliances 
or place of work were kept in a reasonably safe con¬ 
dition, the court should give a proper instruction 
presenting the subject of his duty to the jury.®® 

(5) Disobedience of Rules and Orders 

The jury should, in e proper case, be instructed as 
to the effect of the servant’s violation of rules or or¬ 
ders, and as to the effect of the employer’s acquiescence 
in such violation. 

Where there is evidence to justify an instruction 
thereon,^® the court should instruct the jury as to 
the effect of a servant’s violation of a rule or order 
or warning,71 and as to the effect of acquiescence 


67. Mo—MiUer v SchaJS, 228 SW 
488. 

68. Ga—^Paulk v. Lee, 121 SB] 846, 
81 GaApp 629 

89 CJ p 1260 note 94 

69. S C —Stanton v. Interstate 

Chemical Corp, 81 SB 660, 97 S 
C 408 

Xuitraotloiu held Tifflotent, not n- 
roneone, or Improperly refmiea 
Mont—Shaw v KendaU, 186 F 2d 
748, 114 Mont 323 
89 C J p 1260 note 96 [a] 
XEUrtmotlona held taurnfflount, errons- 
oue, or properly refneed 
SC—Chitwood V Chitwood, 166 SE 
179, 169 SC 109 
89 C J p 1260 note 96 [b]. 
ea Tex—Chicago, R I & G R Co 
V Connors, CivApp, 101 SW, 480 
89 C.J p 1260 note 97 
61. Mo —^Birdsonff v Jones, 80 S W 
2d 1094, 226 MoApp 242. 

K.T —^Keatmg v. Coon, 92 N Y S 474, 
102 App.Div 112 

68. N.Y —Keatmff v Coon, supra. 

63. N’T—^Eeatmsr v. Coon, supra. 

66. Tex—Berinsr Mfg Co v Femel- 
at, 79 SW 869, 85 Tex CivApp 
86 

65. Tex —^Bonner v. Whitcomh, 16 S 
W 899, 80 Tex 178—Houston & T , 


C R Co V Rodican, 40 SW. 636, 
16 Tex Civ App 666 

89 C J P 1350 note 8 

86. Isstraotioiui held snffloleiLt, mot 
erroneous, or improperly refused 

IT S —^Flack V Delaware, L & W R 
Co. CCANY, 46 F 2d 683 

Ala—^Davis v Sorrell, 104 So. 897, 
213 Ala 191 

Ind—Chicago & Ene R Co v Pat¬ 
terson. 84 NE2d 960, 110 Ind App 
94 

39 C J p 1250 note 4 [a], [e] 

Xnstrootioiis hSld Insufflcieut, errone¬ 
ous, or properly refused 

Ala—^Davis v Sorrell, 104 So. 897, 
218 Ala 191 

Ely—Connelly v. Cmcinnati, N O & 
T. F R Co. 224 SW 670, 189 E:y 
128 

Mo —Jenkms v Wabash Ry Co, 107 
SW2d 204, 232 MoApp 488, cer¬ 
tiorari denied Wabash R Co. v 
Jenkins, 58 S Ct 189, 302 U S 787, 
82 Jj Ed 670—^Dixon v Ffazier- 
Davis Const Co. 298 SW. 827, 818 
Mo 60 

89 C J p 1260 note 4 [b], [c] 

67. Ark.—^Fordyce v Edwards, 80 S 
W 768, 60 Ark 438. 

89 C.J p 1250 note 6 

e& n S.—^Mexican Cent. B. Co. v. 
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Henderson, Tex, 114 F 892, 52 C 
CA 612 

89 C J p 1260 note 6. 

69. Iowa—Stroble v Chicag^o, M & 
St P R Co, 81 NW 68, 70 Iowa 
666, 69 AmR 466 

TO. Ga.—Western & N* R Co v. 

Bussey. 28 SE 207, 96 Ga. 684. 

39 C J. p 1261 note 10. 

Willful violation 

Where miner at time of his death 
was riding in a bank car, which com¬ 
pany furnished to carry miners to 
their places of work, 'an mstruction 
on willful misconduct was properly 
denied, but even if he violated com¬ 
pany’s rule such violation is contrib¬ 
utory negligence and not willful mis¬ 
conduct—^Rockport Goal Go v Barn¬ 
ard, 278 B W 638, 210 Ky 6 
in action under the Fodexal Bnu 
ployers’ Xoabililiy Act, court proper¬ 
ly refused instruction that employee 
was guilty of negligence contributing 
to his Injury, whlclT instruction was 
predicated on alleged violation of 
rule by employee, where rule, when 
properly construed, disclosed no vio¬ 
lation —Williamson v. Wabash R. 
Co, 196 SW2d 129, 856 Mo. 248 
71. US—Atchison, T & S. F Ry. 
Co V Ballard, CCA.Tex., 108 F2d 
768, rehearmg denied 109 F.2d 
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in such violation on the part of the master or his 
representative ^2 An instruction which ignores the 
element of the servant’s knowledge of a rule, ^2 
which excludes the effect of contributory negligence 
in defeating a recovery,"^4 or which ignores precau¬ 
tions shown to have been taken by the servant to 
comply with the rule he is charged with having vio- 
lated,75 or which ignores testimony relative to a 
general disregard of the rules by the employees,^® is 
erroneous. Where the evidence warrants it, it is 
proper to instruct that, if plaintiff violated a rule 
of defendant, and his injuries were the result there¬ 
of, he will not be debarred from recovery, if under 
the circumstances a reasonably prudent person would 
have done as he did ^7 Instructions as to partia- 
pation by plaintiff in the violation of a rule have 
been held properly refused where the evidence shows 
that plaintiff was a subordinate employee and did 
not participate in such violation.^* 

§ 550. Verdict and Findings 
a In general 
b Sufl&aency of findings 
c. Consistency of findings 

a. In Gteneial 

The rules relative to verdicts and findings In civil 
actions generally apply In actions by a servant against 
his master for personal injuries. 


The rules as to the verdict or findings in civil ac¬ 
tions generally discussed in the C J S title Trial §§ 
485-573, also 64 C J. p 1053 note 52 et seq, apply in 
actions by a servant against his master for personal 
injuries,*^® including those relating to special ver¬ 
dicts,®® requests for speaal findings,*^ and prepara¬ 
tion and form of interrogatories ®2 A verdict Ity 
less than the total number of j'urors in a jurisdic¬ 
tion where such a verdict is permitted in an action 
by a servant against his master for an injury caused 
by the master’s negligence®® is not invalid because 
the action is brought under the Federal Employers’ 
Liability Act.®* Where by statute the court on re¬ 
quest must direct the jury to return a special ver¬ 
dict on any or all of the issues, a failure by the jury 
to make the proper findings on the issues submitted 
requires a reversal ®® 

It has been held preferable that the jury return 
special verdicts relative to reduction of damages by 
contributory negligence in actions under the Fed¬ 
eral Employers’ Liability Act.®® 

Construction and operation. The general rules 
governing the construction and operation of verdicts 
and findings in civil actions apply to actions by a 
servant against his master to recover for personal 
injuries ®'^ A general verdict, if it is supported by 


1012, certiorari denied Ballard v 
Atchieon, T & S F R Co,60SCt 
1096. 810 US 646, 84 LFd. 1413 
89 G J p 1261 note 11 

Xnctraotlou held nffioieii.t, not eir- 
xoneoue, or Inpropezly refneed 
U S —Chicaero, St F, M & O R Co 

V Arnold, CCAMinn. 160 F2d 
1002—^Atchison, T & S F Ry. Co 

V Ballard, CCATex. 108 F 2d 768, 
rehearing denied 109 F 2d 1012, 
certiorari denied Ballard v Atchi¬ 
son, T & S F R Co, 60 S Ct 1096, 
810 US 646, 84 L Ed. 1413—Bog- 
bich V. Louisville & N R Co, C C 
A Fla, 26 F2d 861 

Ind—Chicago & Erie R Co. v. Pat¬ 
terson, 84 NE2d 960, 110 Ind 
App 94 

Ky—^Rez Red Ash Coal Go v. Bar^ 
ley’s Adm’r, 6 SW2d 724, 224 Ky 
486 

Ohio —^Pollock V Reits, 178 N E 478, 
38 Ohio App. 487 
39 CJ. p 1261 note 11 [a], [d] 

Xutraotions held Insnfllcient, errone¬ 
ous, or properly refused 
Ala —^Louisville & N R Co v Jacob¬ 
son, 118 So 665. 218 Ala 884 
Ind—Chicago & Erie R Co v Pat¬ 
terson, 34 NE2d 960, 110 Ind App 
94 

Mo—Grosvener v New York Cent 
R Co , 123 S W 2d 178, 848 Mo 611 
8> C J p 1261 note 11 [b], [c] i 


TSk Ark —St Louis, I M & S R Co 
V Stewart, 187 SW 920, 124 Ark. 
437 

89 C J p 1261 note 12 
Xnstruotione held Bnffloien.t, not er¬ 
roneous, or improperly refused 
Ky—Southern Mining Co. v Child¬ 
ers, 142 SW2d 996, 288 Ky 687, 
131 ALR 816 
39 C J p 1251 note 12 [a] 

73. Iowa.-^onners v Burlington, C 
R & N R Co, 63 NW. 1092, 87 
Iowa 147 

89 C J p 1261 note 13 

74. Iowa—Deeds v Chicago, R I & 
P R Go. 28 NW. 488, 69 Iowa 
164 

76. Tex—Texas & P. R Co v Les¬ 
ter, 12 S W 966. 76 Tex 56 

76. Mo —Dobson v Otis Elevator 
Co, 26 SW2d 942. 834 Mo 1147 

77. Tex—Texas & N O R Co v 
Mortensen, 66 S W. 99, 27 Tex.Civ 
App 106 

78. Ill —Taylor v Atchison, T & S. 
F Ry Go, 11 NE 2d 610, 292 Ill 
App 467, certiorari denied Atchi¬ 
son, T & S F R Co V Taylor, 68 
set 942, 804 US 660, 82 L Ed 
1628 

79i Oonelstenoy 

In an action against the master 
and a third person for injuries to the 
servant, where negligence of code¬ 
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fendants was not Interdependent, and 
neither charged other with negli¬ 
gence, verdict against one was not 
inconsistent with verdict for other — 
Southern Ry Co v Hobbs, CCAN 
C, 86 F 2d 298 

86. Tex—^Missouri, etc, R Go v 
Pace. Civ App, 184 SW 1061. 

89 CJ p 1262 note 28 
81. Ind—Citisens’ Tel. Co v Prick- 
ett, 126 N E 193, 189 Ind 141 
89 CJ p 1262 note 29 
88. Wis—Beach v Bird & Wells 
Lumber Co, 116 NW. 246, 186 Wis 
660 

39 CJ p 1268 note 30 

83. Okl —St Louis & S F R Co V. 
Brown. 144 P 1076, 46 Okl 143 

84. US—^Louisville & N R Co. v. 
Stewart, Ky, 36 S Ct 686, 241 U. 
S 261, 60 LEd 989 

39 G J p 1258 note 85 

86. Cal—^Larsen v. Leonardt, 96 P. 
896, 8 Cal 226 

83. NY—Fried v. New York, N H. 
AH R Co. 170 NYS 697. 183 
AppDiv 116, dismissal of appeal 
denied 127 NE 913. 228 NY 611, 
and affirmed 130 NE 917, 230 N. 
Y 619—McAulilIe v New York 
Cent & H R R Go, 168 NY.S 
922. 172 AppDiv 697 

87. Farfeloular flndlngs oonstrued 
Mo—^Hulsey v. Tower Grove Quarry 
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the evidence,88 must be construed as establishing ev¬ 
ery material fact in issue89 necessary to support it,8® 
except such facts as are eliminated by instructions®^ 
or special findings 8® 

Where a general verdict is accompanied by spe¬ 
cial findings, all parts of the verdict83 are to be rec¬ 
onciled in support thereof if it can reasonably be 
done 84 No presumptions will be indulged in favor 
of special findings as against a general verdict,®^ 
but, on the other hand, every reasonable intendment 
in favor of the general verdict should be made 8® 
In determining the force of the answers to interrog¬ 
atories, nothing but the pleadings, the verdict, and 
answers can be considered.®^ It is the duty of the 
court to reconcile special findings one with another 
if It can reasonably be done 88 A finding of no evi¬ 
dence on a matter essential to recovery® 8 requires 
no construction^ and is fatal to a recovery.® Where 
the jury in answer to special questions finds that the 


negligence on which they base their verdict is a 
single act, the finding acquits defendant of all oth¬ 
er charges of negligence alleged in the petition or 
mentioned in the evidence 8 

b. Sufficiency of Fmdings 

In an action against a master to recover for inju¬ 
ries to his servant, hndings must be definite and cer¬ 
tain and supported by the evidence, and must be re¬ 
sponsive to the issues and instructions. 

In an action against a master to recover for per¬ 
sonal injuries to his servant the findings to be suf¬ 
ficient must be definite and certain,4 and supported 
by the evidence 8 A special verdict should be suf¬ 
ficiently certain to stand as a final decision of the 
special matters with which it deals 8 Special find¬ 
ings must find ultimate,^ and not evidentiary,® facts 
or conclusions of law 8 

Responsiveness to issues and instmctions. Find¬ 
ings must be responsive to the issues^® and instruc- 


& Construction Go, 80 S W 2d 1018, 
826 Mo 194—^Moms v. Atlas Port¬ 
land Cement Co, 19 SW2d 865, 
823 Mo 307—^BUcks v Missouri 
Pac B Co, 40 S W 2d 612, 226 Mo 
App 1063, 226 MoApp. 862 

Tex—St Louis, B & M. By Go y 
Huff, Civ App, 66 SW2d 878—Tex¬ 
as & K O B Co v Kveton, Civ 
App, 48 SW2d 628 

88. ns —Spokane & I B B Co v 
Campbell, Wash, 86 S Ct 688, 241 
US 497, 60 LBd 1136 

89 OJ p 1263 note 40 

89. Mass —^MacLeaoi v. Neipris, 28 
NB2d 86, 804 Mass 237. 

89 CJ p 1268 note 41 

90. Tex—Texas & P By Co v 
Aaron. Civ App. 19 SW2d 980, 
certiorari denied 60 S Ct 409, 281 
US 766. 74 LEd 1166 

89 C J p 1263 note 42 

91. US—Spokane & I E B Go v 
Campbell, Wash, 86 S Ct 688, 241 
US 497, 60 LEd 1126. 

98. US —Spokane & I E B Co v 
Campbell, supra. 

BTD—Schantz v Northern Pac B 
Co, 180 NW 617, 47 ND 1 

93. Ind—^Ittenbach v Thomas, 96 
NE 21, 48 indApp 420. 

89 C J p 1264 note 46 

94. Ind—Standard Oil Co v Allen. 
126 NE 674, 189 Ind 898. 

89 G J p 1264 note 46 

96. Ind—Standard Oil Co v. Allen, 
supra 

89 CJ P 1264 note 47 

9a ,Ind—Standard Oil Co v. Allen, 
supra. 

89 CJ. p 1264 note 48 

97. Ind.—Citizens' Tel Co v. Pnck- 
ett, 126 NE 198, 189 Ind. ML 

89 C J. P 1264 note 49. 


oa Cal —^Petersen v California Cot¬ 
ton Mills Co, 130 P 169, 20 Cal 
App, 761 

89 C J p 1254 note 50 

99. Ean—Jolliff v Bansas City 
Western B Go, 129 P 1178, 88 
Ean 758 

1. Earn —Jolliff V B^ansas City 

Western B Co, supra. 

a Ean —Jolliff V Eansas City 

Western B Co, supra 

a Ean.—^Morlan v Atchison, T & S 
P By Co, 236 P 821, 118 Ean 
713—Boberts v Missouri, E & T 
By Co, 161 P 690. 98 Kan. 705 

4L Tex—Eansas City M & O By 
Co of Texas v Foster, Civ App, 
38 SW2d 891 
39 C J p 1255 note 58 
FinduLffs held suffloieiii 
lU—^Parthun v Elgin, J & E By 
Co. 60 NE 2d 464, 326 Ill App 408 

a Ean—^Holliday v Pullman Co, 
260 P 328, 121 Ean 739 
NT—^Hayes v Hudson Biver Tel 
Co, 168 NTS. 824. 181 AppDiv 
217 

Tex —St Louis Southwestern By. 
Co of Texas v Weatherly, Civ. 
App , 2 S W2d 665 
89 C J P 1255 note 61 
In determiiilngr wlietlisz evUenoe 
justilles vexdtot in action under the 
Federal Employers* Liability Act, It 
is necessary to consider character 
and extent of plaintiff’s injuries, ev¬ 
idence as to defendant's nefirligrence, 
and evidence as to plaintiff’s contrib¬ 
utory negligence, and to determine 
from consideration of evidence tend¬ 
ing most to support verdict on all 
three subjects, whether verdict is er¬ 
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roneous—Wood v Chicago & E B 
Co, 18 NE2d 772, 215 Ind. 467, re¬ 
hearing denied 20 NE2d 642, 216 
Ind 4b7 

Oonflioting evidence 
Where the evidence as to contrib¬ 
utory negligence is such that reason¬ 
able minds might honestly differ, a 
finding either way cannot be said to 
be insulflciently supported by the 
evidence —^New Omaha Thompsooi- 
Houston Electric Light Co v Dent 
94 NW 819, 68 Neb 668. reheard 
108 NW. 1091, 68 Neb 668. 

9. Tex—^Missouri, E & T B Co v 
Pace, Civ App, 184 SW 1051 
89 C J p 1265 note 62 

7. Ind —'Dodge Mfg Co v Elrone- 
witter, 104 NE 99, 67 IndApp. 
190 

39 C J p 1266 note 68 

8. Ill—Offner v Chicago ft E B 
Co. 174 Ill App 82 

Ind—^Dodge Mfg Co v. Eronewitter, 
104 NE 99, 67 IndApp 190. 

Wis—Novitski V Waite Grass Car¬ 
pet Co, 140 NW 1064, 153 Wis 
266 

9. Ind.—^Lagler v. Boch, 104 NE 
111, 67 IndApp. 79 

89 CJ p 1266 note 70. 

IOl Ean —Schaefer v. Lowden, 78 P. 
2d 48, 147 Kan 620—Tschreppel v 
Missoun-Eansas-Texas B Go, 6 
P2d 846, 184 Kan 251, oertioran 
demed Missoun-Kansas-Texas B 
Co V. Tschreppel, 62 SCt 601, 286 
US 649, 76 L.Ed 1286 
Mo—Good V Missoun-Eansas-Texas 
B Co. 97 SW 2d 612. 889 Mo. 880, 
certioran denied Missoun-Eansas- 
Texas B Co. V Good, 67 S Ct 281, 
299 U S. 606, 81 L.Ed. 446. 

89 C J p 1266 note 72. 
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tions A finding on an immatenal issue may be 
disregarded i^ 

e. Consistency of Findings 

In an action against a master to recover for Inju¬ 
ries to his servant, special findings on a material issue 
which are absolutely irreconcilable with the general 
verdict will control the general verdict 

In accordance with the rules applicable to civil 
actions generally with relation to the consistency of 
finding^, whether findings are inconsistent will de¬ 
pend on the issues raised by the pleadings and the 
findings thereon.1® Special findings are inconsist¬ 
ent with the general verdict when they, as matter of 


law, authorize a judgment different from that au¬ 
thorized by the verdict.!* Special findings on a 
material issue!® that are so inconsistent with the 
general verdict as to be absolutely irreconalable 
with it,!® beyond the possibility of such conflict be¬ 
ing removed by any supposable or conceivable evi¬ 
dence legitimately admissible imder the issues,!^ 
will control the general verdict!® Special findings 
which are inconsistent one with another!® neu¬ 
tralize each other®® and cannot control a general 
verdict®! if the other special findings are not in con¬ 
flict with it.®® Special findings are not inconsistent 
where one is necessarily included as an element of 
the other.®® 


S. New Trial, Judgment, Review, and Damages 


§ 551. New Trial 

In actions against a master to recover for personal 
injuries to his servant, a new trial may be granted or 
refused in accordance with the general rules govern¬ 
ing new trials in civil actions. 

The usual rules are applicable to questions relat¬ 


ing to a new trial of an action against a master for 
personal injunes to his servant ®* Under these rules 
a new trial should be granted where the verdict is 
manifestly contrary to, or against the weight of, 
the evidence,®® and this rule has been expressly 
enacted by some statutes®® Where the essential 


11. N.T—Goodman y Robinson, 176 
NTS 867, 187 AppDiv. 683 
39 C.J p 1266 note 78 
la. Tex—^Panhandle & S F Ry Co 
T Ocan, CivApp, 271 SW 206 
89 C J p 1266 note 74 
13. NC —^Hamilton v Hines Bros 
Liiimber Co, 75 S E 1087, 160 N C 
47. 

Tex—^Pink v. Brown, GlvApp, 183 
SW 46 

l<k Kan—Seeds v American Bridge 
Go, 76 P 480, 68 Kan 522 
89 CJ p 1256 note 78. 

15. Kan —^Pyles v Atchison, T ft 
S F R Co, 165 P 788, 97 Kan 465 
S9 G J p 1266 note 79. 
le. Ind—^Republic Greosoting Go v 
Hiatt, 8 NE 2d 981, 212 Ind 482 
89 C J p 1266 note 80 
Vlndjngs not Ineooncilablo with gen^ 
exal verdict 

US—^Pratt V Louisiana ft A By 
Go, GCALa., 136 F2d 692—Ber- 
nola y. Pennsylvania R Go, CC 
A.Fa.. 68 F.2d 172 

Ill—Wicks V Cuneo-Henneberry Co, 
150 NE 276, 819 Ill 344 
Ind —^Baltimore ft O R Co v Faust, 
148 NB 433, 86 IndApp 486. re¬ 
hearing denied 160 N.E 289, 86 
IndApp 436 

Kan —Walker v Golgate-Falmolive- 
Peet Go, 189 P 2d 167, 157 Kan 170 
—^Haney v Canfield, 106 P2d 662, 
162 Kan 697—Tschreppel v Mis- 
Bouri-EIansas-TexaB K Co, 6 P.2d 
846, 134 Kan 251, certiorari denied 
Missoun-Kansas-Texas R Go v 
Tschreppel, 62 SCt 601, 286 US. 
649, 76 LEd 1285—^Darbe v Crys¬ 
tal Ice ft Fuel Co, 296 P. 706, 182 


Kan 640—Tartar v. Missouri, K 
AT R Co, 241 P 246, 119 Kan 
738, certiorari denied Missoun- 
Kansaa-Texaa R Co v Tarter, 46 
set 356, 270 US 669, 70 LEd 
785—^Palmer v Midland Valley R 
Co, 236 P 863, 118 Kan 607 
Mich—^La Pointe v Chevrette, 260 
NW 272, 264 Mich 482 
Okl—Oklahoma Gas ft Electric Co 

V Busha, 66 P2d 64, 179 Okl 506 
Tex.—^Benson v Missouri, K & T 

B Co, CivApp, 200 SW2d 283, 
error refused, no reversible error 
—^International-Great Northern R 
R V. Lowry, CivApp, 98 SW2d 
883, reversed on other grounds In¬ 
ternational-Great Northern R Co 

V Lowry, 121 S W 2d 685, 132 Tex 
272—^Kansas City M & O Ry Co 
of Texas v Foster, Civ App, 88 S 
W2d 391 

89 C J. p 1256 note 80 [d] 

17. Ind.—Standard Oil Co v. Allen, 
126 NE 674, 189 Ind 898 

39 C J p 1258 note 81 

18. Ind—^Republic Creosotmg Co v 
Hiatt, 8 NE2d 981, 212 Ind 482 

Kan—Schaefer v Lowden, 78 P3d 
48. 147 Kan 520 

Tex—Benson v Missouri, K ft T 
R Co , Civ App, 200 S W 2d 288, 
error refused, no reversible error 
89 CJ p 1258 note 82 

19. Ind—Baltimore ft O, R Co v 
Keiser, 94 NE 880, 61 IndApp 
68 

FmdJiigs not Inoonjasteat 
Kan —^Holliday v. Pullman Co, 260 
P 823, 121 Kan 739 
Tex—Gulf. C ft S F Ry Co v 
Canty, 286 S W 296, 116 Tex 687— 
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Woodard v Wilkinson, CivApp, 
173 S W 2d 222—^Missoun-IQuisas- 
Texas R Co of Texas v McKin¬ 
ney, CivApp, 126 SW2d 789, af¬ 
firmed Missouri. K. ft T R Co of 
Texas v McKinney, 145 SW2d 
1081, 136 Tex 76—Gulf States 

Utilities Co v Moore, CivJLpp, 73 
S W 2d 941, reversed on other 
grounds 106 SW2d 266, 129 Tex 
604—^Amarillo Traction Co v Rus¬ 
sell, CivApp, 290 SW 906—^Pan¬ 
handle ft S F Ry Co V. Ocan, 
CivApp, 271 SW 205 

39 C J p 1258 note 83 [a] 

80. Ind—^Inland Steel Co v Kies- 
Bling, 108 NE 232, 183 Ind 117 

39 C J p 1268 note 84 

81. Ind —Chicago & E^ie R Co v 
Patterson, 34 NE2d 960, 110 Lad 
App 94 

39 C J p 1268 note 86 

02. Ind—^Nordyke ft Marmon Co v 
Whitehead, 106 NE 867, 183 Ihd 
7 

89 C J p 1268 note 86 

83. Tex—^Kansas City, M ft O R 
Co V. Estes, Com App, 228 SW 
1087 

39 CJ p 1268 note 87. 

04, La.—Joyce v Nona Mills Co, 77 
So 854, 142 La 934. 

89 CJ p 1269 note 98 

86. Ga—Seaboard Air-Llne R Co v 
Rook, 65 SE 288, 188 Ga. 120 

89 CJ p 1269 note 04 

86k N.T —^Bodette v Foster-Arm¬ 
strong Co, 116 NTS 604, 68 Misc. 
889, affirmed 123 NT& U67, 117 
Ap0 Div 981 

89 G J p 1269 note 9S. 
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findings required for the court to enter judgment 
are in such conflict that one destroys the other, the 
court should order a new tnal.^^ 

§ 552. Judgment 

In action! against an employer for Injuries to his 
servant, the judgment must conform to the pleadings 
and proof and be consistent with, and supported by, the 
verdict or findings. 

In actions against an employer for injuries to his 
servant the judgment, as in civil actions generally, 
must be in conformity to the pleadings and the 
proof,^^ and be in accordance with, and sustained 
by, the verdict or findings.29 Where the jury finds 
the facts on controlling issues, and there is no con¬ 
tradictory finding, the court should enter judgment 
in conformity with the findings and, where under 
the findings the servant is not entitled to any re¬ 
covery, a finding that if he were entitled to recover 
his damages would be in a certain amount does not 
warrant a judgment in his favor for that amount 

In jurisdictions where a special verdict must find 
on all of the facts in issue which are essential to a 
judgment, a judgment for plaintiff cannot be sus¬ 
tained by findings which do not determine, if the 
fact is in issue, whether there is actionable negli¬ 
gence,®* in what It consisted,®3 whether it was the 
proximate cause of the injury,®^ and whether the 
servant was guilty of contnbutory negligence,®® 

Special findings which are irreconcilably incon¬ 
sistent®® m matters material to the issues involved®^ 
will not afford a sufiBcient basis for a judgment. 


§ 553. Appeal and Error 

The rules as to appeal and error m avil actions 
are discussed m Appeal and Error. 

§ 554. Damages 

a. In general 

b. Exemplary damages 

a. In (General 

Except as modified by statute, in actions against a 
master to recover for injuries to his servant, the recov¬ 
ery of compensatory damages is controlled by the gen¬ 
eral rules governing the elements and measure of dam¬ 
ages in personal injury cases 

The general rules governing the elements and 
measure of compensatory damages are applicable 
to actions against the master for injury to, or death 
of, a servant in the absence of special statutory reg- 
"ulation.®® In some jurisdictions, and under some 
employers* liabihty acts, where the master is only 
concurrently negligent the negligence of the serv¬ 
ant®® or of a fellow servant^® will be considered in 
mitigation of damages Thus imder Federal Em¬ 
ployers* Liability Act § 3, 45 U S C A. § S3, contrib¬ 
utory negligence of the scn’'ant will reduce the 
amount of damages in proportion to the amount of 
negligence attributable to him,^i and if contributory 
negligence has been shown, but the jury makes no 
deduction, the court may order such remittitur as 
seems proper Ordinarily the fellow-servant rule 
operates to defeat the right of recovery rather than 
to limit the amount ofi damages recoverable ^® 


B7. NC—^Porter v. Western North 
Carolina R Co. 2 S B 681, 97 N C. 
66. 2 Am SR 272 

Tex—^Perei v Houston & T. C R. 
Co, CivApp, 6 SW2d 782—^SCayo 
V Fort Worth & D C R Co, Civ 
App, 234 SW 987 
Wls —^Van Dinter v Worden-Allen 
Co, 142 NW 122, 168 Wia 683— 
Murray v Abbot, 20 NW 910, 61 
Wis 198 

Findlnffs hold not so oonfllotlnir as to 
warrant new trial 

Tex—Peres v Houston & T C. R 
Co, CivApp, 6 SW2d 782 
88 . Ind —^Vandalia Coal Co v 
Temm, 94 N.B 881. 176 Ind 624 
Mo—-Newcomb v Payne, 260 SW 
663 

Theory of ease 

Where an action la tried and a 
verdict rendered for plaintiff on the 
theory of a common-law liability, 
and the evidence does not warrant 
such a finding, a judgment cannot be 
sustained under the provisions of an 
employers liability act —^Impellis- 
sien v Cranford, 126 N.T S 644, 141 
App Div. 766, 


89. Tex—Gulf States Utilities Co 

V, Moore. CivApp, 73 SW2d 941. 
reversed on other grounds 106 S 
W2d 266, 139 Tex 604—Houston 
& T C R Co V Smallwood, Civ 
App. 171 SW 292 

Wis —^Halwas v Aznencan Granite 
Co, 123 NW 789. 141 Wis 127. 
30 l Tex—^Peres v Houston & T C. 

R Co, CivApp, 5 SW2d 782 
31. Tex—spares v. Houston & T. G 
R Co, supra 

38. WiB—Covelll V. Cooper Under^ 
wear Co. 188 NW 40. 161 Wis 
IS 

89 C J p 1266 note 64 
83. Wis—^Kucera v Merrill Lumber 
Co, 66 NW. 874, 91 Wls 687. 

34. Wis—^Kruck v Wilbur Lumber 
Co. 188 NW 1117, 148 Wis. 76. 

89 C J p 1266 note 66 

35. Wis—^Yanike v. Chicago & N 

W. R Co, 186 NW. 829. 149 Wis. 
664. 

33, Tex—Fort Worth & Denver 
City Ry. Co v Burton, CivApp, 
168 8W.2d 601, error dismissed— 
Marshall v. Hall, Civ.App, 161 B. 
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W 2d 919, error dismissed—^Peres 
V Houston & T. C. R. Co, Civ App, 
6 SW2d 782 

89 C J. p 1268 notes 88, 90. 

37. Tex —^Marshall v. Hall, Civ. 
App, 161 SW.2d 919, error dis¬ 
missed 

89 C J p 1268 note 89 

sa SC—^Keels v Atlantic Coast 
Lme R Co, 89 SB 888, 104 SC. 
497 

89 C J p 1268 note 83. 

89. Or —Sonniksen v Stood River 
Gas & Blectric Co, 146 P. 980, 76 
Or. 26 

39 C J p 1264 note 84 

40l ns.—The FluBnix, D.CSC, 84 
F 760 

41. Okl—Kansas City, M & O B 
Co. V. Costa, 170 P 892, 69 Okl. 132. 
89 C J p 1264 note 86 

4ft. Nab—^Hadley v. Union Fao. B. 
Co, 166 NW 766, 99 Neb 849. 

48. Mont—Mosher v. Sutton’s New 
Theater Co« 187 F. 684, 48 Mont. 
187. 
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Minors. Under some statutes the fact that a mi¬ 
nor servant unlawfully employed misrepresented his 
ag^e may not be considered in mitigation of damag¬ 
es.^* Where double damages are recoverable if the 
servant was employed in violation of a child labor 
law, employment in violation of such law must be 
established before such damages may be recov¬ 
ered ^5 

b. Exemplary Damages 

The right of a servant to recover exemplary dam¬ 
ages generally depends on whether his injury was the 
result of Willful, wanton, or gross negligence of the 
master or one for whose acts the master is liable 

As a general rule, exemplary or punitive damages 


may not be awarded for injuries to a servant unless 
the master’s negligence was willful, wanton, or 
gross,although gross or wanton negligence may 
authonze recovery of such damages In some ju¬ 
risdictions the master is not liable in exemplary 
damages for gross negligence of its employees un¬ 
less such employee was a vice principal rather than 
a fellow servant's or unless he was engaged in a 
nondelegable or absolute duty of the master ^9 

Ratification of servant’s acts Retention in serv¬ 
ice of an employee with knowledge of his assault on 
plaintiff employee has been held not to be such a 
ratification of the assault as to render the employer 
liable in exemplary damages 


V. UABILITT FOE DTJUBIES TO THIRD FEESOHS 


A. ACTS OR OMISSIONS OF SERVANT 


§ 555. In General 

a General rules 
b. Employers* hability act 

a. General Rules 

The liability cf the matter for hla servant'a wrong¬ 
ful acts hat been based on the ground that, where one 
of two innocent persons must suffer for the wrong of 
a third, the loss mutt fall on him who has enabled the 
third person to do thr wrong, or on the doctrine of 
agency, or, more specifloally, on the maxim, Qui facit 
per ahum facit per se, or on the doctrine of respondeat 
superior. 


It has been broadly stated that when the relation 
of master and servant exists the master is liable in 
damages to any third person suffermg injuries from 
the tortious or negligent act of his servant The 
liability of the master for his servant’s wrongful acts 
has been based on the gfround that, where one of 
two innocent persons must suffer for the wrong of 
a third, the loss must fall on him who has enabled 
the third person to do the wrong, 52 or on the doc¬ 
trine of agency, 53 or, more specifically on the maxi- 


44. Tenn.—^Knoxville News Co v 
Spitser, 279 SW 1043. 162« Tenn 
614 

45. Mich.—Sotonyl v. Detroit City 
Gas Co, 232 NW 201. 261 Mich 
393 

46. Del —^Hendrickson v Continen¬ 
tal Fibre Co, 140 A 669, 8 W.W 
Harr 664 

39 C J p 1264 note 42 
Gross or wanton nagliflrsnoo hM not 
shown 

Tez—B Zachry Co v Fullilove. 
CivApp., 177 SW2d 980. error re¬ 
fused 

47. Ala —Clinton Mining Co v. 
Bradford^ 76 So 74, 200 Ala 808 

Tex —^Fort Worth Elevator Cb v 
Russell, CivApp, 28 SW2d 820. 
reversed on other ffrounds Fort 
Worth Elevators Co. v. Russell, 
70 SW2d 397, 128 Tez. 128 
39 C J p 1264 note 48 

48L Tez—Magrnolia Petroleum Co v 
Studdard. CivApp, 83 SW2d 1047. 
‘■mployoe held not vice pnnoipal 
(1) Employee whose duties were 
confined to operation of particular 
concrete mixer and repair thereof 
under another employee's supervi¬ 
sion.—H. B Zachry Co. v. Fullilove, i 


Civ App, 177 S W.2d 980, error re¬ 
fused 

(2) Stillman in charge of only 
three stills for only one siz-hour pe¬ 
riod of day, and havingr no general 
supervision of still department or 
authority to hire or discharge any 
workman of crew of cleaners—^Mag¬ 
nolia Petroleum Co v Booth, Civ 
App, 106 SW2d 866, error refused 
(8) Head dnller who was not cor¬ 
porate ofllcer, did not have authority 
to hire and discharge employees, and 
was not intrusted with management 
of business —^Magnolia Petroleum 
Co v Studdard, Civ.App, 88 S W 2d 
1047, error dismissed. 

49. Tez —^Magnolia Petroleum Co v 
Studdard, supra 

60. Tex—^Baker Hotel of Dallas v 
Rogers, CivApp, 157 SW2d 940. 
error refused 160 SW2d 622, 188 
Tez 898 

61. Mo—O'Brien v Rindskopf, 70 
SW2d 1086, 334 Mo 1238 

Negligence see infra 9 671 
Valluzs to pexf oim duty 
Where an employee omits to enter 
on the performance of a duty which 
the master owes another, the master 
may be liable to such other for the 
omission —Southeastern Greyhound 
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Lines V Callahan, 18 So 2d 660, 244 
Ala 449 

matutocy liability 
A statute prohibiting infected do¬ 
mestic animals capable of commum- 
cating Bang's disease from leaving 
the quarantine premises and making 
any person, common earner, or cor¬ 
poration failing to comply with stat¬ 
ute liable for resulting damages was 
passed to prevent spread of Bang's 
disease and must be interpreted in 
light of that purpose which cannot 
be avoided by permitting owner of an 
infected herd to place them In 
charge of an Irresponsible herdsman, 
and no showing of negligence on part 
of owner of the infected herd is 
necessary —Schrank v, Philibeck. 
WiB, 80 NW2d 288 

B2m Md—^Baltimore ft O. R Co v. 
Strube, 78 A 697, 111 Md 119 

63. Ala—Hampton v. Bracklin's 
Jewelry ft Optical Co, 186 So 178, 
287 Ala 212—^Hardeman v Wil¬ 
liams, 43 Bo 726, 160 Ala. 416, 10 
LRA,NS, 668. 

Ey—Blusher v Hubble, 72 SW2d 
89, 264 Ey 696—Corbin Fruit Co 
V Decker, 68 SW2d 484, 262 Ey. 
766—^Bray-Robmson Clothing Co. 
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im, Qui facit per alium facit per se,®^ or on the 
doctrine of respondeat superior, discussed infra § 
561 et seq. It has been said that one is responsible 
for another’s acts only when the relation of master 
and servant,5® or the relation of master and serv¬ 
ant or principal and agent,®® exists between them 

In general the master is not liable where the em¬ 
ployee himself would not be liable if he had acted 
m his own behalf instead of as a servant,®*^ or as 
discussed infra § 570, where the master would not 
have been liable if he himself, instead of the serv¬ 
ant, had committed the act, or where the act of the 
employee does not proximately cause the injury 
complained of ®® When it appears that an employee 
was not acting in the course of his employment, a 
reasonable connection at least must be shown be¬ 
tween the employer and the act of his employee 
which caused damage, before any liability therefor 
attaches to the employer.®® 


The fact that an employee’s wages are paid by 
one other than his employer does not exempt the 
latter from liability for his employee’s acts,®® nor 
is an employer relieved from liability for such acts 
by the fact that the injured person may be aided 
in the enforcement of a judgment by an execution 
against the person The statutory liability of a 
servant does not preclude the common-law liability 
of his master®® An employer cannot claim im¬ 
munity from liability for damages done to a third 
person by his employee because the law with re¬ 
spect to the employment has not been complied 
with.®* 

^Servanf^ not restneted to domestic servant The 
word “servant,” as used in a statute making every 
person liable for torts committed by his servant by 
his command or m the prosecution and within the 
scope of his business, means an employee, and is 
not limited to domestic servants.®^ 


▼ Hisaina, 276 S.W 129. 210 Ky 
482 

Mo—^Lajoie v Roasl, 87 flW2d 684, 
225 MoApp 661 

Or—Olds V Von der Hellen, 268 P 
907, 127 Or 276, modified on other 
grounds 270 P 497, 127 Or 276 
WlMt law govttma 
Where a person authorises an¬ 
other to act for him in any state and 
the other does so act. whether he is 
liable for the tort of the other is 
determined by the law of the place 
of the wrong—Murasski v William 
L Clifford, Inc, 26 A 2d 678, 129 
Conn 128 

64. Ala —^Hampton v Bracklm's 

Jewelry & Optical Co, 186 So 178, 
287 Ala 212—^Hardeman v Wil¬ 
liams, 48 So 726, 160 Ala 416, 10 
LRA,KS, 653 

Ky—^Bray-Robinson Clothing Co v 
Higgins, 276 S W 129, 210 Ky 482 
Mo—O'Bnen v Rindskopf, 70 S.W 
2d 1086, 884 Mo 1288 

66. Ihd—Scott Const Co v. Cobb, 
169 KB 768, 86 IndApp 699 
N J —^Maiswinkle v Penn Jersey 
Auto Supply Go., 2 A 8d 698, 121 
K J Law 849 

Ckmipiilsioxi to serTs another 
One compelled by law or duress 
to render services to another has 
power to subject the other to liabil¬ 
ity as though there were a master 
and servant relationship —^Fournier 
V ChurchiU Downs-Latonia, 166 S 
W 2d 88, 292 Ky 216 
A, property owner muet exarolse 
oars that his property is so used and 
managed by his servants that the 
mode of conducting his work will 
not cause mjury to others —^Le 
Vonas V Acme Paper Bd Go, 40 A 2d 
48, 184 Md. 16—Deford v. State, 30 
Md. 179. 


66. Ill—Darner ▼ Colby, 81 NE3d 
960, 876 Ill 668, mandate con¬ 
formed to 86 KE2d 962, 311 Ill 
App 852 

Ky—Cole v Back, 206 SW2d 803. 
306 Ky 668—Slusher v Hubble, 72 
SW2d 39, 264 Ky 596—Corbin 
Fruit Co V Decker, 68 8 W 2d 
434, 262 Ky 766—Bickel Coal Co 
V Louisville Tire Co, 14 S W 3d 
775, 238 Ky 289 

KC—^Robinson v McAlheney, 198 
S B 647. 214 N C 180 
Okl —^Fairmont Creamery Co of 
Lawton v Carsten, 55 P 2d 767, 
175 Okl 692—Whitehom v Hosier, 
245 P 653, 119 Okl 166 
Pa—^Fuller v Palazzolo, 197 A 326, 
829 Pa 98—Silvens v Grossman, 
161 A 862, 307 Pa 272—Allen v 
Willard, 67 Pa 374 
Utah—McFarlane v Winters, 155 
P 437, 47 Utah 698. LRA1916D 
618 

Btrloti master and servant relation 
not eeseutial 

The habiUty for the acts of an¬ 
other IB not dependent on the strict 
relationship of master and servant, 
but on relationship of a similar na¬ 
ture, where one acts for another, at 
hiB request, express or implied, for 
his benefit and under his direction — 
Kalli V Peters. 149 KB 843, 241 
KT 177, motion for reargument or 
to amend renuttxtur denied 160 KB 
6«6, 241 KT 687. 

Agent as servant 

There are some situations at least 
in which an employer is not liable 
for faults in the physical conduct 
of hiis agent's duties unless the agent 
IB his “servant”—Still v. Union Cir^ 
culation Co, CaAKT, 101 F.2d 11. 
certiorari denied 60 S Ct 78, 808 U.S 
566, 84 LBd 474. 

67. US-^ew Orleans & K. B. R 
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Co V Jopes. Miss, 12 S Ct 109, 142 
US 18. 36 LBd 919 
Fla—Webster v Snyder, 138 So 766, 
103 Fla 1181. 

Ill—^Meece v Holland Furnace Co, 
269 Ill App 164 

Iowa—^Maine v. James Maine & Sons 
Co, 201 KW 20, 198 Iowa 1278, 
37 ALR 161 

Md —^Riegger v Bruton Brewing 
Co, 16 A 2d 99, 178 Md 518, 131 A 
LR 307 

Mo —State ex rel Shell Petroleum 
Corporation v Hostetter, 166 SW 
3d 673, 348 Ho 841 
Tenn—Graham v Miller, 187 SW 
2d 622, 182 Tenn 434. 162 ALR 
671 

Inability to sue servant as not 
affecting respondeat superior doc¬ 
trine see infra S 661 
Tort roqnlMd 

In order to cause master to be 
civilly responsible for conduct of 
servant, act must constitute a tort 
—^Barone v Winebrenner, Hd, 65 
A 2d 606 

58. K C —^Hudson v Gulf Oil Co, 
2 SB 2d 26, 215 KC 422 
69. La—Tinker v Hirst, 110 So. 
824, 162 La 209 

Acts of servant within scope of em- 
plosrment see infjra | 670 

60. K J —^Ross V Pennsylvania R 
Co, 188 A 883, 6 KJMisc 809 
(second case). 

61. KT—^Levy v Ely, 62 N.T S. 
* . 866, 48 App Div 664 

68. Mass —^Reynolds v. Hanrahan, 
100 Hans 818 

63, cai—King V. Emerson. 288 P 
1099, 110 Cal App 414, adopted 294 
P. 768, 110 GalJ^p. 414 

6ii Ga —Andrews v. Korvell, 16 8.BL 
2d 808, 66 Ga.App. 241—Cohn v. 
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MASTER AND SERVANT 


b. Employera’ Liabibty Act 

Under the provision! of an employers* liability act 
liability IS imposed on an employer for injury to an¬ 
other's employee acting within the scope of hia em¬ 
ployment. 

The provisions of an employers’ liability act have 
been held designed to protect employees^^ and to 
impose liability on an employer for injury to an¬ 
other’s employee®® An action will lie thereunder 
for damages only at the instance of one who is an 
employee carrying on his work at the place where 
he is injured^*^ and who was acting within the scope 
of his employment,®® the purpose was not to give 
a mere member of the pubhc, as such, a right of 
action,®® the word "public,” as used in the act, re¬ 
lating only to criminal liability thereunder^® 

§ 556. Liability of Master Based on His Con¬ 
tribution or Participation 

A master may become liable to « third person for 


57 C.J.S. 

failure to exercise ordinary care In furnishing a rea¬ 
sonably safe tool or appliance. 

Since a master has the right to choose the instru¬ 
mentalities or agencies for the performance of the 
work or duties required of employees,he may be¬ 
come liable to a third person for his failure to ex¬ 
ercise ordinary care in choosing and furnishing a 
reasonably safe tool or appliance.^® An employer’s 
duty to guard the public from the danger flowing 
from the use of his property by employees acting 
outside the scope of their employment is limited to 
the exercise of skill and care commensurate with 
the danger which may reasonably be anticipated 7® 

§ 557. -Acts Done by Express Com¬ 

mand or Assent 

A master Is liable for torts committed by his serv¬ 
ant in obedience to his express orders, or committed 
In his presence with his assent or acquiescence. 


W. B Cody Sales Stable Go, 80 S 
B 661, 14 OaApp 284. 

89 CJ p S3 note 9 [a] 

65. US —^Pacific States Lumber Co 
V Bargar, OGAOr, 10 F 2d 335 
Or—Saylor v Enterprise Electric 
Co. 212 P. 477, 106 Or 421 

60. US —^Pacific States Lumber Go 
V. Bargar. CCAOr, 10 F2d 885 
Or—Clayton v Enterprise Electric 
Co. 161 P 411, 82 Or 149—Cauld- 
weU T Bingham & Shelley Co, 
84 Or 257, 166 P 190 
“The . Act . . does 

extend its protection to employees of 
the particular person owning or op¬ 
erating dangerous machinery or en¬ 
gaged in hazardous employments, 
and to other persons or employees 
of other corporations whose lawful 
duties require them to be or work 
about such machinery, or expose 
themselves to the hazards of the 
machinery or appliances in use by 
the owner thereof *'—Rorvik v. 
North Pac Lumber Co, 190 P. 831, 
884, 99 Or 58, reheard 196 P 163, 99 
Or 58 

An emfiloyae of • ongtomer of de¬ 
fendant, on the latter's premises and 
using Its appliances while lawfully 
engaged in his occupation, is within 
the protection of the act—Coomer 
V Supple Investment Co, 274 P. 302, 
128 Or 224 
OOn.tractoz*s employea 
The act requires a company which 
furnished and delivered concrete to 
a construction contractor to take 
the required precautions for the 
protection of the contractor's em¬ 
ployees —^McKay v Pacific Bldg 
Siaterials Co, 68 P2d 127, 166 Or. 
678 

SCUUng oompony employe^ push¬ 
ing freight oar from roadway on 


dock commission's property, was held 
protected by high degree of care 
prescribed by statute —Walters v 
Dock Commission of City of Port¬ 
land, 266 P 684, 126 Or 487, motion 
denied 270 P 778, 126 Or 487 
Statute held xuot applioable 
Or —^McCauley v Steamship **Wil- 
hamette,'' 216 P 892, 109 Or 181 

67. US—^Pacific States Lumber Co 
V Bargar, CCAOr, 10 F 2d 836 
Or—Saylor v Enterprise Electric 
Co. 212 P 477. 106 Or 421 
Complauit alleging milling com¬ 
pany employees' custom of removing 
cars from tracks on dock commis¬ 
sion's property held to warrant evi¬ 
dence that commission knew of such 
employment—Walters v Dock Com¬ 
mission of City of Portland, 266 P. 
634, 126 Or 487, motion denied 270 P 
778, 126 Or 487. 

SvldesLoe held to warrant finding 
that dock commission knew that 
milling company employees often 
shoved cars from tracks on com¬ 
mission's property, and testimony 
that commission was informed of 
dangerous railway crossing, and had 
rule requiring Its employees to ob¬ 
serve conditions thereat before car 
was moved from milling company's 
shed, was held admissible in action 
for death of milling company's em¬ 
ployee—Walters v. Dock Commis¬ 
sion of City of Portland, supra 
XUstmotloin 

Dock commission’s subjection to 
statute was held properly submitted 
by instruction to find whether com¬ 
mission's work involved danger to 
milhng company's employees—^Wal¬ 
ters V Dock Commission of City of 
Portland, supra. 

68L Or—Walters v. Dock Commis¬ 
sion of City of Portland, supra 
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What deteEsnlnss soops 

Scope of servant's duties depends 
on what he was employed to, and did, 
with employer's knowledge and ap¬ 
proval, perform —^Walters v Dock 
Commission of City of Portland, su¬ 
pra 

■vidsuos held to support finding 
that milling company employee act¬ 
ed within scope of employment in 
pushing freight car from roadway on 
dock commission's property —Wal¬ 
ters V Dock Commission of City of 
Portland, supra. 

69. Or—^Drefs v Holman Transfer 
Co, 280 P 606, 130 Or 463—Say¬ 
lor V Enterprise Electric Co, 212 
P 477, 106 Or 421—Rorvik v 
North Pac Lumber Co, 190 P 
881, 99 Or 68, reheard 196 P 163, 
99 Or 68—Tumidge v. Thompson, 
176 P 281, 89 Or 637. 

TO. Or—Tumidge v Thompson. 176 
P 281, 89 Or. 687 

71. Ark—Western Union Telegraph 
Co V Hinson, 87 SW2d 66, 191 
Ark 617 

7S. Ark—Western Umon Telegraph 
Co V Ehnson, supra 

73. NT —^Pord v Grand Union Co, 
197 NE 266, 268 NY 248, reargu¬ 
ment denied 198 NE 646, 268 NY 
664. 

Opportuuty to guard 
While such duty cannot be dele¬ 
gated, It la measured by opportunity 
afforded, under particular conditions, 
to prevent injury after knowledge 
or notice of danger is brought home 
to employer, and where danger can¬ 
not reasonably be anticipated, there 
IS no duty to guard against it, and 
after knowledge or notice of d^ger 
IS present, there must be reasonable 
opportumty to guard against it— 
Ford V. Grand Union Go, supra. 
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A master is liable for the tort of his servant where 
the tortious act is done in obedience to his express 
orders or directions,^4 even though the service is 
not within the line of the servant’s usual duties,'^^ 
and provided the injury to the third person occurs as 
the natural, direct, and proximate result of the di¬ 
rected or authorized act*^^ So also the master is 
liable for a tortious act of his servant committed 
in his presence with his assent or acquiescence,^^ or 
where the unauthorized act of a servant is per¬ 
formed with the knowledge and apparent approval 
of those authorized to represent the master^* by 
reason of the master’s knowledge of, and acquies¬ 
cence in, previous acts of the servant of a similar 
character, although the acts were not within the 
scope of the servant’s employment.79 Nevertheless, 


in order to charge the master with liability for uit- 
authorized acts of the servant, it must be shown that 
he had either actual notice of such acts or that they 
were committed so frequently and under such cir¬ 
cumstances as to justify the presumption of notice.*® 

§ 558. -Ratification by Master 

A master not otherwise liable for his servant's 
wrongful act may so ratify it as to become liable there¬ 
for; but ratification can be inferred only from acts un¬ 
equivocally evincing the intention to ratify. 

A wrongful act committed by a servant, resulting 
in injury to a third person, for which the master 
ordinarily would not be liable, may be so ratified by 
him as to fix liability on him for the injury,®! in 
which circumstances the wrong may be fairly said 
to be that of the master himself.®® There can, of 


74. CaJ —^Benson v Southern Pa.c 
Co, 171 P 948. 177 Cal 777—Davi¬ 
son V Diamond Match Co, 61 P 
2d 462, 10 CalApp2d 218 
Conn—Stone v Hills, 46 Conn 44, 
29 Am R 835 

Fla —Reece v Hbersbach, 9 So 2d 
806, 162 Fla 763, certiorari denied 
63 set 866. 318 US 784, 87 L 
Ed 1151, reheanner denied 63 S 
Ct 1166, 319 US 781, 87 LEd 
1726 

Qa—^Massachusetta Cotton Mills v 
Hawkins, 189 SE 62. 164 Ga 694, 
answers conformed to 139 S E 429, 
87 GslApp 198 

Ill—Mock V Polley, 66 NE2d 78. 
116 IllApp 680—Meece y. Holland 
Furnace Co. 269 IllApp 164 
Ky —J J Newberry Co v Faul- 
coner, 68 S W 8d 217, 248 Ey 69 
Neb—Frazier v Anderson, 11 NW 
2d 764, 143 Neb 906—Van Auker 
V Steckley's Hybrid Seed Com 
Co, 8 NW2d 461, 143 Neb 24— 
La Fleur v Poesch, 262 NW 902, 
126 Neb 263 

Tex—^Nolte v Olmos Dinner Club. 
Civ.App, 118 S W 2d 841, error 
dlsnussed 

W Va —^Porter v South Penn Oil Co., 
24 SE2d 330, 126 W.Va 361. 

89 CJ p 1266 note 10 

Assault; IntoiLtioiL 

Employer, to be liable for assault 
by employee, must have Intended by 
statements to employee to cause him 
to commit assffult—^Krudwig* v 
Koepke, 270 NW 79. 223 Wls. 244. 

Joint parUolpants 

Where an employee acts under the 
direction of his employer, the em¬ 
ployer IS liable for employee's negU- 
jence, not merely under the rule of 
respondeat superior, but also as a 
Joint participant in the acts com¬ 
plained of 

Cal —Mclnemey v Umted Rail¬ 
roads. 196 P. 968, 60 CalApp. 688 
Neb—^Fonda v Northwestern Public 


Service Co, 292 NW 718, 138 Neb 
262 

7B. Cal —Chamberlain v Southern 
Califorma Edison Co, 140 P. 26, 
167 Cal 600 
39 C J p 1266 note 11 
76- Or—Olds v Von der Hellen, 263 
P. 907, 127 Or 276, modified on 
other 8TOunda 270 P 497, 127 Or 
376 

77. Mass—^Elder v Bemis, 2 Mete 
699 

39 C J p 1266 note 12 
The zeal test as to liability to 
third persons is whether the act, 
however trivial, is done by one for 
another, with knowledge of the per¬ 
son sought to be charged as master, 
and with hie assent, express or im¬ 
plied, even though there was no re¬ 
quest on his part to the other to do 
the act in question—^Maiswinkle v 
Penn Jersey Auto Supply Co, 2 A 2d 
698, 121 N JLaw 349 
Statutory responjubUity 

Under statutes making one re¬ 
sponsible for damage occasioned by 
persons for whom one is answerable, 
but providing that responsibility at¬ 
taches only when master might have 
prevented act, but did not, defend¬ 
ant was held liable for negligence 
of employees in connection with 
street obstruction, causmg injury, 
since he could have made obstruc¬ 
tion safe—^Rogge v Cafiero, 181 So 
207, 16 LaApp 666, appeal dismissed 
184 So 909, 16 LaApp. 565 
7<Bi Pa —^Fameth v Commercial 
Credit Co. 169 A 89. 318 Pa. 488. 
Mssfeer's silsaos held not consent 
to servant's helping in garage out¬ 
side scope of employment, so as to 
make him liable for injuries from 
servant's act.—^Mallory v Day Car¬ 
pet A Furniture Co, 246 Ill App 466. 

79. U.S —^Fletcher v Baltimore ft P 
R Co, DC, 18 set. 86, 168 US 
186. 42 LEd 411 

80. Neb —OozpTW .Tuzls eltsd lu 
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Tnplett V Western Public Serv^ 
ice Co, 260 NW. 887, 892, 128 Neb. 
836. 

NY—^Ford V Grand Union Co, 197 
NE 266, 268 NY 248, reargument 
denied 198 NE 646. 268 NY 664. 
89 C J p 1266 note 14 

81. Cal—Jameson v Gavett, 71 P. 
2d 987, 22 Cal App 2d 646—Davison 
V Diamond Match Co , 61 P 2d 452, 
10 Cal App 2d 218. 

Fla—^Reece v Ebersbaoh, 9 So.2d 
806, 162 Fla 768, certiorari denied 
68 set 866, 818 US 784, 87 L 
Ed 1161, rehearmg denied 63 S Ct. 
1166, 819 U 8 781, 87 L Ed. 1726 
Ind —^Polk Sanitary Milk Co. v 
Berry, 17 NE2d 860, 106 Ind App 
29 

Kan —^E:aatrup v Yellow Cab ft Bag¬ 
gage Co, 282 P 742, 129 Kan 898 
Ky —J. J Newberry Co v Faul- 
coner, 68 SW2d 217, 248 Ky 69 
Miss—Wells V Robinson Bros. Mo¬ 
tor Co, 121 So 141, 153 Miss 461 
NY—Ckwpus JUzIb cited in Denton 
V. Buffalo Pipe Line Corporation, 
89 N Y S 2d 83. 86, leave to appeal 
denied 16 NYS2d 698, 268 App 
Div. 860 

NC—^Robinson v Mcllheny, 198 S 
E. 647, 214 N C 180 
Okl—Mason v Nibel, 268 P 121, 129 
Okl 7 

89 C J p 1266 note 16 
A crimes such as assault, commit¬ 
ted by a servant may be ratified by 
the master, so as to render him lia^ 
ble in tort to a third person, under 
a statute recognizing ratification by 
a principal of wrongs committed by 
hiB agent—Sullivan v. People's Ice 
Corporation. 268 P. 984, 92 CalAppu 
740 

80. Minn—^Penas v 'Chicago, M ft 
St P R Go. 127 NW. 926, 112 
Minn 208, 140 AmS.R 470, 81 
LRA.NS., 627. 

Liability for exemplary damages see 
Damages i 126 d. 
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course, be no ratification unless the act was done 
for the master®* or at least purported to be done 
for him.-*^ 

The ratification must be with full knowledge of 
the act or fact to be ratified,** of the tortious char¬ 
acter of the act,*® or of the surrounding circum¬ 
stances.**^ Ratification is a question of intention** 
and can be mferred only from acts which evince 
clearly and unequivocally the intention to ratify, and 
not from acts which may be readily and satisfac¬ 
torily explained without involving such mtention ** 
The mere retention in employment of the servant 
who has been guilty of the wrongful act complained 
of does not amount to a ratification of his act so as 
to impose liability on the master*® even though the 
master has knowledge of the servant's wrongful 
act,*i but It has been held that retention m em¬ 


ployment amounts to some evidence of ratification 
or may be considered as bearing thereon ®* 

On the other hand, if the master with knowledge 
of the wrongful act accepts the benefits thereof, 
there is a ratification which renders him hable.** 

§ 559. -Negligence in Selecting or Re¬ 

taining Servants 

A master may be liable for injuries to a third per¬ 
son proximately resulting from the incompetence or 
unfitness of his servant, where he was negligent in 
selecting or retaining an incompetent or unfit servant 

A master may be Ijable for injuries inflicted on 
a third person by his servant where he was guilty 
of negligence m selecting a servant incompetent or 
otherwise unfit to perform the services for which 
he was employed,*^ and this is especially true where 


83. Oa —Ooxpoa JuIb quoted m 
Reddy v Waldhauer-Maflett Co v 
Spivey, 185 SE 147, 149, 63 Ga 
App 117 

S9 O J. p 1266 note 19 
8ii Oa —Oorpiifl JdzIb qnoted u 
Reddy-Waldhauer-Maflett Co. v 
Spivey, 186 SE 147, 149, 53 Ga 
App 117. 

89 C J p 1266 note 20 
85 Ky—^Edwards v Kentucky Util¬ 
ities Co, 168 SW2d 986. 289 Ky 
376, 139 ALR 1068 
Or—^Tauscher v Doembecher Mfff 
Co. 66 P2d 818, 168 Or 162. 

86L Or —Tauscher v Doembecher 
Mfg Co, supra 
89 CJ p 1266 note 21 

87. Cal —Jameson v Gavett 71 P 2d 
937, 22 Cal App 2d 646 

Okl—^Mason v Nibel, 268 P. 121, 
129 Okl 7 

88. Ga—Estridge v Hanna, 189 8 
E 364. 64 GaApp 817 

Ky.—^Edwards v Kentucky Utilities 
Co, 168 SW2d 936, 289 Ky 875, 
189 ALR 1063. 

Or—^Tauscher v Doembecher Mfg 
Co, 66 P2d 318, 163 Or 162 

89. Tex—^Home Telephone & Elec¬ 
tric Co. V. Branton, Civ App, 7 
S.W2d 627, affirmed, Com App, 23 
SW2d 294 

89 C J p 1266 note 22 
BToBinterveiitloiL Is not ratification 
—^Edwards v Kentucky Utilities Co, 
168 SW2d 986, 289 Ky. 876, 189 
ALR 1063. 

ZnorsMo la pay does not tend to 
prove ratification—J C Penney Co 
V. Gravelle, 166 P2d 477, 62 Nev 484 

90. US —Chaney v P*ngidaire Cor¬ 
poration, CCA.La, 81 F2d 977 

Cal —Sullivan v People's Ice Cor¬ 
poration, 268 P 984, 92 Cal App 
740 

111—See Neville v Chicago & A R 
Co, 210 Ill App 168. 


Nev—J C Penney Co v Gravelle, 
166 P 2d 477, 62 Nev 434 
Or —^Tauscher v Doembecher Mfg 
Co, 66 P2d 318, 153 Or 162 
S C —Gantt v Belk-Simpson Co, 174 
SB 1. 172 S C 174 
WiB—^Mandel v Byram, 211 NW 
146, 191 Wis 446 
89 CJ p 1266 note 23 
Mit&e assaiiU 

Miss—'Wells v Robinson Bros Mo¬ 
tor Co, 121 So 141, 153 Miss 451 
. Tex —^Home Telephone & Electric 
Co V Branton. OvApp, 7 SW 
2d 627, affirmed. Com App, 23 SW 
2d 294 

After Blaadar 

Ky —J J Newberry Co v Faul- 
coner, 58 SW2d 217, 248 Ky 69 
Miss —Craft v Magnolia Stores Co, 
138 So 406, 161 Miss 756. 
liaok of knowledge 
Or —Tauscher v Doembecher Mfg 
Co, 66 P2d 318, 163 Or 162 
SC—^Mann v Life & Casualty Ins 
Co of Tennessee, 129 SB 79, 132 
SC 193 

91. U S —Chaney v Trigidalre Cor¬ 
poration, CCALa, 81 F2d 977 
Miss —Craft v Magnolia Stores Co, 
138 So 406. 161 Miss 766 
SC—Gantt v Belk-Simpson Co, 174 
SB 1, 172 S C 174 
89 C J p 1267 note 24 
98. Cal—^McChristiem v Popkin, 171 
P 2d 86, 76 Cal App 2d 249—Rosen¬ 
berg V J C Penney Co, 86 P 2d 
696, SO Cal App 2d 609 
Ga—Sullivan v People’s Ice Cor¬ 
poration, 268 P. 934, 92 Cal App 
740 

Miss—^Wells V Robinson Bros Mo¬ 
tor Go, 121 So 141, 168 Miss 461 
S C —Gantt v Belk-Simpson Co, 174 
SB 1. 172 SC 174 
39 C J p 1267 note 26 

03. Okl —^Mason v Nibel, 263 P 121, 
129 Okl 7 

89 C J p 1267 rote 26. 
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Bxoess of authority 
Master is liable to third person 
when servant's wrong arises from 
excess of authority, in furthering 
master’s interest, and master re- 
oeives benefit of act—Anderson v 
Schust Co, 247 N.W 167, 262 Mich 
236 

Tort-feaaor not originally servaut 
The rule stated in the text has 
been applied even where the tort¬ 
feasor was not a servant when he 
committed the tort, the ratification 
by accepting the benefits goes to the 
relation and establishes it ab imtio 
—^Dempsey v Chambers, 28 N B 279, 
164 Mibb 380, 26 Am SR 249, 13 
LRA 219 

94- Mo—^Priest v F W Woolworth 
Five and Ten Cent Store, 62 S W 
2d 926, 228 Mo App 23 
Tenn—Wishone v Yellow Cab Co, 
97 S W 2d 452, 20 Tenn App 229 
39 C J p 1267 note 28. 

B asis of liability 

It has been held that the master’s 
liability to third persons negligently 
injured by servant in course of em¬ 
ployment is based on imputation to 
master of specific negbgent acts of 
servant, and not on master's original 
negligence in employing careless and 
incompetent servant —Krausnick v. 
Haegg Roofing Co. 20 NW.2d 482, 
286 Iowa 986 
Knowledge not shown 
Mo—^Porter v Thompson, 206 SW. 
2d 509 

Servant under legal age 
One employing child under four¬ 
teen years old in violation of labor 
law IS liable per se to person in¬ 
jured as proximate result of such 
employment—Spear v. Koshelle, 269 
NTS 891, 150 Misc 305 
XnvsBtigatloa and referenoas 
(1) Owner of leased premises must 
exercise reasonable care to employ 
honest servants to work in tenant's 
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skill and capacity are required for the performance 
of the services®^ or where the services require the 
use of instrumentalities which are very dangerous 
if not skillfully handled.®® The servant’s incapac¬ 
ity must relate to the duties required of him,®"^ but 
It is not essential that the precise injury or acci¬ 
dent which did occur could have been antiapated or 
foreseen, and it will be sufficient that the injury re¬ 
sulting therefrom is such as is usual and therefore 
might have been expected 

The master, in selecting an employee, must exer¬ 
ase a degree of care commensurate with the nature 
and danger of the business in which he is engaged 
and the nature and grade of service for which the 
servant is intended,®® bitf is required to hire em¬ 
ployees possessing only such skill as is ordinarily 
and reasonably commensurate with the work to be 


performed by them * 

Retaining in employment a servant who is, or 
should be, known to be incompetent, habitually neg¬ 
ligent, or otherwise unfit, is such negligence on the 
part of the master as will render him liable for in¬ 
juries to third persons resulting from the acts of 
the incompetent servant,® whether the master’s 
knowledge of the servant’s incompetency was actu¬ 
al, or direct,® or constructive,® the master is 
chargeable with knowledge of the incompetency of 
the servant if by the exercise of due or reasonable 
care or diligence he could have ascertained such 
incompetence ® 

Proximate cause of injury No liability attaches 
to the master by reason of hiring incompetent or 
otherwise unfit servants unless thar incompetency 
or unfitness was the proximate cause of the injury ® 


apartment—^Zerder v Fnman Hold¬ 
ing Co, 274 NTS 688, 168 Misc 226 

(2) EImployer held negrligent in 
hiring, without Investigating Quali- 
flcationa, messenger stealing goods, 
especially where casual Investigation 
would have disclosed that messenger 
was not proper person to he mtrust- 
ed with goods—& L Mfg Co v 
Jomark, Inc. 235 NTS 561. 184 
Misc 349 

(3) Failure of apartment house 
owner to make inquiry of employee's 
references did not show negligence 
rendering it liable for employee's 
theft —^Argonne Apartment House 
V Garrison, 42 F 2d 606, 69 App D C. 
870 

Prior ooDiVlctioa of employee 

Fact that investigation after theft 
by apartment house employee showed 
that he had previously been convict¬ 
ed of intoxication was held not to 
establish negligence In employing 
him—^Argonne Apartment House v 
Gamson, supra 

Tloleut natiue of strike guard 

As against contention that strike 
guard was dangerous and violent 
man and employer was guilty of neg¬ 
ligence in retaining him, violent na¬ 
ture of guard would be no basis for 
employer’s liability for homicide re¬ 
sulting from guard's personal wan¬ 
tonness beyond scope of his employ¬ 
ment —St Louis Southwestern Ry 
Co of Texas v Hudson. Tex Civ 
App. 286 SW. 766, affirmed in part 
and reversed on other grounds in 
part, Com App, Hudson v St Louis 
Southwestern Ry. Co of Texas, Com 
App, 293 SW 811, rehearmg demed 
296 SW 677 

Idmltatloa of mis to fellow semuLts 

The rule as to the liability of a 
master on the ground of want of 
care in the selection of competent 
servants Is a part of the fellow serv¬ 


ant rule, and has no application in 
cases where the injuries are inflicted 
by a servant on a third person —Cen¬ 
tral Truckaway System v Moore, 201 
SW2d 725. 304 Ky 538 

96. US—^Holladay v Kennard, N 
Y, 12 Wall 254. 20 L Rd 390 

96. Ala—^McGowin v Howard, ^21 
So 2d 683, 246 Ala 533—^Alabama 
City, G & A R Co V Bessiere, 
66 So 806, 190 Ala 69 
NeglignLce la seleotmg barber held 

not shown—^Vann v lonta, 284 NY 
S 278, 167 Misc 461 

97. Ky —Creamer v Kroger Gro¬ 
cery & Baking Co, 86 SW2d 288, 
260 Ky 544 

98L Ind—^Broadstreet v Hall, 80 N 
K 146, 168 Ind 192, 120 Am SR 
856, 10 LRA,NS, 988 

99- Tenn —Wishone v Yellow Cab 
Co, 97 SW2d 462. 20 Tenn App 
229 

Bight to assume proper appointment 
of ranger 

In absence of knowledge of bad 
reputation or other disqualifications 
of watchman holding commission as 
special ranger, corporation employ¬ 
ing him was held entitled to assume 
that those charged with appointing 
state rangers had performed their 
duties and that ranger so appointed 
was competent, with respect to cor¬ 
poration's liability to third person 
negligently shot by watchman —^Tex¬ 
es Breeders & Racing Ass'n v 
Blanchard, CCA Tex. 81 F2d 882, 
motion dismissed 86 F2d 1019. 

1. Mo—Kuhlrnsn v Water, Light ft 
Transit Co, 271 S W 788, 807 Mo 
607 

9. TgA-n —Corpus Juris oUed la Kiser 
V Skelly Oil Co, 18 P 2d 181, 188, 
186 Kan 812 


Miss—^Hamilton Bros Co v Weeks, 
124 So 798, 155 Miss 754 
Mo —Priest v F W Woolworth Five 
ft Ten Cent Store, 62 S W 2d 926, 
228 Mo App 23 

Neb —Corpus Juns cited la Trip¬ 
lett V Western Public Sei^ace Co, 
260 NW 387, 392, 128 Neb 835 
NY—Hall V Smathers, 148 NB3 654, 
240 NY 486 

Pa—Jackson v Wort Pitt Hotel Co, 

95 PittsbLegJ 327 
89 C J p 1267 note 34 

Botioe to employeT from act sued on 
The very act relied on for recovery 
cannot be regarded as giving the 
employer notice of the servemt's dan¬ 
gerous character so as to render him 
liable for failure to discharge him 
in advance of such act —Phillips' 
Adm'i v Tway, 108 SW2d 626, 269 
Ky 688 

3. Miss —^Hamilton Bros Co v. 
Weeks, 124 So 798, 156 Miss 754 

Neb—Corpus JUxls olted la Tnplett 

V Western Public Service Co, 260 
NW 387, 392, 128 Neb 835 

89 C J p 1268 note 85 

4. Miss —^Hamilton Bros Co v 

Weeks, 124 So 798, 155 Miss 754 

Neb—Corpus Jnzu oxfesd la Trip¬ 
lett V Western Public Service Co, 
260 NW 887, 892, 128 Neb 836 
Tenn—^Wishone v Yellow Cab Co., 
97 SW2d 462, 20 Tenn App. 229 
39 CJ p 1268 note 86. 

8. BUSS —Hamilton Bros Co v 
Weeks, 124 So 798, 156 Miss 764, 
Pa—Jackson v. Fort Pitt Hotel Go, 

96 PittsbLegJ 327 
39 C J. p 1268 note 86 

6. N.Y—Spear v. Koshelle, 269 N. 

Y S 891, 160 Misc 805. 

Wis—Linden v City Oar Co., 800 N 
' W' 926, 289 Wls 286. 

39 C J p 1268 note 87. 
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-Failure to Instruct Servant or to 

Enforce Obedience to Instructions 

A master is liable for Injuries resulting to third 
persons from his failure to instruct his servants as to 
the method of performing their work or to see that 
they obey his Instructions. 

Negligence of the master in failing properly to 
mstruct his servants as to the method of perform¬ 
ance of the work which they are employed to do 
renders him liable for mjuries to third persons re¬ 
sulting therefrom,^ as does his failure to see that 
his instructions are obeyed ^ He is responsible for 
injuries caused by a negligent failure to inform his 
servant of dangers incident to the business to whicli 
third persons are exposed, which are known to him 


and unknown to the servant^ Negligence of the 
master, however, cannot be predicated on his failure 
to instruct his servant in the law of the landL^^ 

§ 561. Liability of Master Based on Doctrine 
of Respondeat Superior 

The doctrine of reipondeat superior usually is relied 
on as the basis of liability of a master for mjunes to 
third persons caused by the acts gr omissions of his 
servants 

The doctrine of respondeat superior usually is 
relied on as the basis of liability of a master for in- 
junes to third persons caused by the acts or omis¬ 
sions of his servants The doctrine has been said 
to apply to one who is having a service rendered m 


7. Ala—Sloss-Sheffleld Steel & Iron 
Co V Bibb, 61 So S46, 164 Ala 62 

S9 C J p 1268 note 88 
Bmoamig 

Company which acquiesced in serv¬ 
ant's smoking while delivering gaso¬ 
line was not liable for servant's set¬ 
ting fire to plaintilTs clothes while 
smoking, where servant was not do¬ 
ing act m connection with company's 
business that would make smoking 
unsafe—^Kelly v Louisiana Oil Re¬ 
fining Co, 66 S W 2d 997, 167 Tenn 
101 

8. Pa—^Allen v Postemock. 168 A 
386, 107 Pa Super 832 

9. NH — ^hCitchell v Boston & M 
R R Co, 84 A 674. 68 ITH 96 

10. Tez—^Kasch v Anton, CivApp, 
81 SW2d 1097 

11. US —^Union Pac R CO v Ar¬ 
tist, Wyo, 60 7 366, 9 CCA 14, 
23 LRA 681 

Ala—^Hampton v Brackm's Jewelry 
& Optical Co, 186 So 173, 287 Ala 
212—^Mi-Lady Cleaners v McDan¬ 
iel, 179 So 908, 236 Ala 469, 116 
ALR 639—^Hardeman v Williams, 
43 So. 726, 160 Ala 416, 10 LRA, 
NS, 668 

Cal—Bourn v. Hart, 28 P 961, 93 
Cal 321, 27 Am SR 203. 16 LR. 
A 481. 

Conn—Chase v New Haven Waste 
Material Corporation, 150 A. 107, 
111 Conn 377. 68 ALR 1497— 
Heams v Waterbury Hospital, 88 
A 696, 66 Conn 98. 81 LRA 221 
—G.'iswold V New York & N B 
R Co, 4 A 261, 68 Conn 371, 66 
Am R 116—^Weed v Borough of 
Greenwich, 46 Conn 170—^Toung 
V New Haven, 89 Conn 486—Jew¬ 
ett V New Haven, 38 Conn 868, 
9 AmR 882—Judge v Meriden, 88 
Conn 90 

Fla —^Lynch v. Walker, 81 So 2d 268 
Oa —Southern R Co v. Mornson, 
31 SB 564, 106 Ga 648 
HI—McNulta V Lockridge, 27 NB 
452, 187 111 270, 31 Am SR 362— 
Van Meter v. Gurney, 240 lllApp 
166. 


Ind —^Bryan v Pommert, 37 N B 2d 
720, 110 IndApp 61 

Iowa—Anderson v Abramson, 13 N 
W*2d 816, 234 Iowa 792—Monta- 
nick V McMillin, 280 NW 608, 225 
Iowa 442—^Maine v James Maine 
& Sons Co, 201 NW 20, 198 Iowa 
1278, 87 ALR 161 

Kan—St. Louis Ft S & N R Co v 
Willis, 16 P 728, 88 Kan 330— 
Kansas Cent R Co v. Fitzsim¬ 
mons, 18 Kan 34 

Ky—^Bray-Robinson Clothing Co v 
Higgins. 276 S W 129, 210 Ky 432 

Me —^Wel^ V Maine Cent R Co, SO 
A. 116, 86 Me 552. 25 LRA 658— 
Bulger V Bden, 19 A 829, 82 Me 
852. 9 LRA 205—Smart v White, 
73 Me 333. 40 AmR 356—Wood¬ 
cock V City of Calais, 68 Me 244— 
State V Consolidated Buropean & 
N A R Co, 67 Me 479—Wood¬ 
cock V City of Calais, 66 Me 234 
—^mes V White, 66 Me 642, 20 
AmR 718—^Biown v Vinalhaven, 
66 Me 402, 20 AmR 709—Camp¬ 
bell V Portland Sugar Co, 62 Me 
652, 16 AmR 603—^Morgan ▼ Hal- 
lowell, 67 Me 376 

Md —^Barone v Winebrenner, 66 A 2d 
606—^Western Maryland R Co v 
Franklin Bank, 60 Md 86. 

Mass—^Rogers v Ludlow Mfg Co, 
11 NB 77, 144 Mass. 198, 69 Am 
R 68—Johnson v Boston Tow- 
Boat Co, 136 Maas. 209, 46 AmR 
468—Stone v Codman, 16 Pick 297 
—Sproul V. Hemmingway, 14 Pick 
1, 26 Am D 860—Richards v Fam- 
ham, 13 Pick 451—Lawrence v 
Rice, 12 Mete 627—^BVuwell v Bos¬ 
ton & W R Corp, 4 Mete 49, 88 
AmD 889—Barle v HaU, 2 Mete 
868 

Mich—^Boyd V Rice, 88 Mich 699— 
Bath V Caton, 87 Mich 199—City 
of Detroit v Corey, 9 Mich. 166, 

80 AmD 78 

Minn—Slater v. Advance Thresher 
Co. 107 NW 188, 97 Minn 806, 6 
L R A.,N S, 698—^Marrler v St 

Paul, M. & M R Co., 17 NW. 962, 

81 Mmn 861. 47 Am R. 798 

Mo.—O'Brien v. Rindskopf, 70 SW. 
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2d 1085, 384 Mo 1233—Chicago 
Herald Co v Bryan, 92 SW 902, 
196 Mo 574—Haehl v. Wabash R 
Co, 24 SW 737, 119 Mo 325— 
Douglas V National Life A Acci¬ 
dent Ins Co of Nashville, Tenn, 
155 SW2d 267, 286 Mo App 467— 
Blasinay v. Albert Wenzlick Real 
Bstate Co. 138 SW2d 721, 236 
Mo App 626—Lajoie v Rossi, 37 S 
W2d 684, 225 Mo App 651—Mc¬ 
Mahon V Chicago, B & I R Co, 
App, 277 SW 866. 

Mont —^Komec v Mike Horse Min¬ 
ing A Milling Co. 180 P2d 262 

Neb—Gillespie v City of Lincoln, 
62 NW 811, 86 Neb 84. 36 LRA 
849 

NH—^Porter v Consolidation Coal 
Co, 142 A 488, 83 NH 834—Car¬ 
ter V Berlin Mills Co, 68 NH 63, 
42 Am R 672—Wilson v Peverly. 
2 NH 648 

N J —^Little V Dusenbury, 46 N J 
Law 614, 50 Am R 445—Condict 
V Jersey City, 46 NJLaw 167— 
McDermott v Evening Journal 
Ass'n, 48 NJ.Law 488. 89 AmR 
606—Cuff v Newark & N T R 
Co, 86 NJLaw 17, 10 AmR 206— 
Ayengg's Bz’rs v New York A B 
R Co, 80 N J Law 460—^Muller v 
Bayonne, 19 A 614, 45 NJBq 237 

NM—Atchison, T ft S F R. Co v 
BCartm. 84 P 636, 7 NM 168, af¬ 
firmed 17 set 608. 166 n.& 399, 
41 LBd. 1061 

NY.—^Ramsey v New York Cant, R. 
Co. 199 N.B 66. 269 NY. 219, 102 
ALR. 611—^Murray v Usher, 23 
NB 664, 117 KY 642—Hexamer 
T Webb. 4 NB 766. 101 N.T 377, 
64 Am R 708—^Mazmilian r New 
Yoris, 62 NY 160, 20 Am R. 468— 
Higgins V. Watervllet Turnpike ft 

R. Co, 46 NT. 28, 7 AmR. 298— 
Blake v Ferns, 6 N.T 48, 1 Seld 
48, 65 AxaD 804-^cNulty v Lud¬ 
wig, 109 NTS 708, 126 AppDiv 
291—Woodhull V New York, 28 N 
TS. 120, 76 Hun 390, reversed on 
other grounds 44 NB 1088, 160 N 
Y. 450—^Buma t. Pethcal, 27 N Y 

S. 499, 76 Hun 487—Mutual Life 
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his behalf only when the service is in itself unlaw¬ 
ful or the manner of the execution of the service is 
unlawful and is within the control of the master 12 
The doctrine is not affected by the injured person's 
inability to sue the servant,nor does it depend on 
the master’s right to sue the servant 

§ 562. -Necessity for Relation of Master 

and Servant 

Ordinanly, in order to render a person liable for 
injuries under the doctrine of respondeat superior, the 
relation of master and servant must be shown to have 


existed, between the wrongdoer and the person sought 
to be charged with the result of the wrong, at the time 
of the injury, and in respect of the very transaction out 
of which the injury arose 

Apart from statutory regulations, in order to ren¬ 
der a person liable for injuries under the doctrine 
of respondeat superior, the relation of master and 
ser\-ant must be shown to have existed, between the 
wrongdoer and the person sought to be charged with 
the result of the wrong, at the time of the injury, 
and in respect of the very transaction out of which 
the injur}’ arose,^® However, if this relation is 


Ins Co V Forty-Second Street & 
Grand Street Ferry, 26 NTS 546, 
74 Hun 506—Phillips v Northern 
R Co of New Jersey, 16 N Y S 
909, 62 Hun 283, error dismissed 35 
N13 207. 139 NT. 650—Walsh v 
New York, 2 NYSt 384, 41 Hun 
299, affirmed 13 NE 911, 107 NY 
220—Piercy v Avenll, 87 Hun 360 
—^People V Dwyer. 27 Hun 548, 68 
HowPr 116, affirmed 90 NY 402. 2 
NYCivProc 379—Perry v Lan¬ 
sing:, 17 Hun 34—Peck v New 
York Gent & H R R Go, 8 Hun 
286, affirmed 70 NT 587—Potter / 
Seymour, 17 NT Super 140— 
Worthmgrton v Parker, 11 Daly 
545—McMullen v Hoyt. 2 Daly 271 
—Gourdier v Cormack, 2 ED 
Smith 254—^Hauser v Metropolitan 
St R Co. 58 NTS 286, 27 Misc 
688— 1/LcKnight v Brooklyn 
Heights R Go. 51 NTS 78S. 38 
Mlsc 627—^Higgius V Western Un¬ 
ion Tel Go, 28 NTS 676, 8 Misc 
483—Haas v Most Holy Redeemer 
Missionary Soc, 26 NTS 868, 6 
Misc 281—Buffalo v Clement, 19 
NTS 846, 46 NYSt 676—O'Brien 
V New York, 16 NTS 620, affirm¬ 
ed 19 NTS 793, 66 Hun 112, af¬ 
firmed 89 NE 828, 189 NY 643, 
reargument denied 87 NE 466, 142 
NT. 671—^Hurly v Brooklyn, 8 N 
YS 98, 28 NYSt 142—Ex parte 
Reed, 4 Hill 672—Bailey v New 
York, 8 Hill 581. 38 AmD 669, 1 
NYLegObs 163, affirmed 2 Demo 
488 

NC—Hudson v. Gulf Oil Co, 2 SE 
2d 26. 216 NC 422—Morrow v 
Southern R Co, 196 SE 383, 218 
N C. 127—^North Carolina Lumber 
Co V Spear Motor Go, 135 SE 
116, 192 N.a 877—Clodfelter v. 
State, 86 NC 61, 41 AmR 440 

Ohio—Metropolitan Life Ins Co v 
Huff, 194 NE 429, 48 Ohio App 
412 

Pa—Joseph v United Workers 
Ass'n, 28 A 2d 470, 848 Pa 686— 
Eckert v Merchants' Shipbuildmg 
Corp. 124 A 477, 280 Pa 840— 
Gates V Pennsylvama R Co , 24 A 
688. 160 Pa 60, 16 LRA 664, 30 
Wkly.NC 829, 40 PittabLegJ 80 
—^Fire Ins. Patrol v Boyd, 15 A 
668, 120 Pa 624, 6 Am.S.B. 746, 1 
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LRA 417, 22 WklyNC 248— 
Boyd V Philadelphia Ins Patrol, 6 
A 636, 113 Pa. 269, 18 WklvNC 
209, 43 Legint 427. 84 Pittsb Leg 
J 136—New Yoik L E & W R 
Co V Bell, 4 A 50, 112 Pa 400, 17 
WklyNC 467—^McCullough v 
Shoneman, 105 Pa 169, 61 AmR 
194, 41 Legint 439—^Federal St & 
P V Pass R Co V Gibson, 96 Pa 
83—Wray v Fvans, 80 Pa 102 23 
PittabLegJ 189—Alcorn ▼ Phil¬ 
adelphia, 44 Pa. 348, 20 Leg Int 
85, 6 Leg ln*« Rep 50—^Mcany v 
Abbott. G Phila 256, 24 Legint 
889 

Tenn—^Raines v Mercer, 66 SW2d 
268, 165 Tenn 415 

Tex—^Le Sage v Pryor, 154 SW2d 
446, 187 Tex 455— Corpns Jnna 
ented In Fort Worth Ele\alors Co 

V Russell, 70 SW2d 897, 406. 123 
Tex 128—Corpus Juris mted in 
Shell Petroleum Corporation v 
Magnolia Pipe Line Co, Civ App , 
86 SW8d 829. 832 

Utcdi —Cbrpus Juris mtad In Gleason 

V Salt Lake City, 74 P 2d 1226, 
1231, 94 Utah 1 

Va—^BYy v Albemarle County, 9 S 
E 1004, 86 Va 195, 19 Am S R 879 
Wash—^Doremus v Root, 63 P. 672, 
28 Wash 710. 54 LRA 649. 
WVa.—Smith v Smith, 179 SE 812. 
116 WVa 230—Corpus Juris mted 
la. Greaser v Appaline Oil Co, 165 
SE 170, 172. 109 WVa 396 
WiB —^Underwood v Fame Lumber 
Co. 48 NW 678, 79 Wis 692— 
Emg y. City of Oshkosh, 44 NW. 
746, 76 Wis. 617—^Baas v. Chicago 
& N W R Co, 42 WiB 664, 24 
AmR 487—^Hayes v City of Osh¬ 
kosh, 88 Wis 814, 14 AmR 760— 
Wilson V Noonan, 27 Wis. 598 
Other grounds of liability see supra 
9 666 

To anthorlio re oov ry under doc¬ 
trine of respondeat superior, it must 
be shown that plaintiff was injured 
by alleged wrongdoer's negligence, 
that relation of master and servant 
or principal and agent existed be¬ 
tween wrongdoer and one sougfht to 
be charged, that wrong was done m 
course of wrongdoer’s employment, 
or scope of his authority, and that 
he was engaged m work of hla em- 
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ployer, or principal, and was about 
the business of his superior at time 
of injury—^Mason v Texaa Co, 175 
SE 291, 206 NC 805. 

Conspiraoy to commit trsspasa, or 
being present, aiding and abetting 
theiein, renders all liable ajs direct 
treapasseis, and not under doctxme 
of respondeat superior—Gxay v. 
Williams. 160 So. 715, 330 Ala. 14 
19L Mo —^Lajoie v Rossi, 37 S W 2d 
684, 225 Mo App 651 
13i Vt—^Poulin V Graham, 147 A 
608, 102 Vt 307 

Liability of master or servant as 
piimary or secondary see infra S 
670 

14, Ill —Star Brewery Co v Hauck, 
78 NE 827, 222 Ill 848, 113 Am 
SR 420 

Vt—^Poulin V Graham, 147 A 698, 
102 Vt 307 

Liability of servant to master for 
damages paid to third persons see 
Indemnity 95 21, 24 

16. U.S—^Lamb v Interstate S S 
Co. C C A Ohio, 149 F 2d 914—Mid- 
Continent Pipe Line Co v. White- 
ley. CCAOkl, 116 F2d 871—Bak¬ 
er Tow Boat Co v Langner, C C 
A Ala, 87 F2d 714—Labbee v 
Travenot S S Co.CCANT, 87 
F2d 62, certiorari denied Labbee 
V Travenot S S Co, 60 SCt 408, 
281 U S 754, 74 L Ed 1164—South¬ 
ern R Co V. Power Fuel Co, SC, 
152 F 917, 82 CCA 66, 12 LRA, 
NS, 472 

Ala—Cfozpus Juas ^notod in Pez^ 
fection Mattress & Spring Co v 
Wmdham. 182 So. 6, 8. 286 Ala. 
289—Ooxpus June dted In Mi-Lady 
Cleaners v McDaniel, 179 So 908, 
811, 236 Ala 469, 116 ALR 639 
Ans—^Lee Moore Contracting Co v. 

Blanton, 65 F 2d 36, 49 Aru 180 
Cal—^Klsh V. California State Auto¬ 
mobile Association, 212 P 27, 190 
Cal 246—Wilson v Droege, 294 P. 
726, 110 Gal App. 678—Preo v. 

Roed, 878 P 988. 99 CalApp. 872— 
Pilger V. Cbty of Pans Dry Goods 
Co. 261 P 828. 86 Cal App 277— 
Tibume v Burton, 261 P. 834, 86 
Cal App. 687. 

DC—Western Mkrme ft Salvage Co. 
V. Ball, 87 F.2d 1004, 69 AppDG 
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208. certiorari denied Ball v Weat- 
em Maxine & Salvage Co, 50 SCt 
868, 281 US. 749. 74 L Bd 1161— 
Weatem Union Telegraph Co v 
Scrivener, ig F.2d 162, 57 AppDC 
120 

Ill—Palmer v Miller. 43 NB2d 978. 
880 111 266—Darner v Colby, 31 N 
B 2d 950, 376 Ill 658, mandate con¬ 
formed to 36 NB2d 952, Sll Ill 
App 362—Metzler v Layton, 25 
NB2d 60, 873 Ill 88—Moaby v 
Kimball, 178 NB 66, 846 Ill 420— 
Sbemnesay v Walgreen Co, 69 N 
B 3d 880, 324 Ill App 690—Hogan 
▼ City of Chicago, 49 HE 2d 861, 
819 Ill App 531—Creek v Naylor, 
88 NB2d 740, 309 UlApp 601— 
Jonea v Standerfer, 15 NB2d 924, 
296 lUApp 146—Thiel v. Material 
Service Corporation, 288 Ill App. 
46, affirmed 5 NB2d 88, 864 HI 
639—^Trust v Chicago Motor Club. 
276 Ill App 289—^Bird v Louer, 272 
HI App 622—Craig v Tucker, 264 
Ill App 621—^Borgmier v. Wood, 
252 Ill App. 194—^Black v. Tezaa 
Co. 247 Ill App 801—Shein v John 
R. Thompson Co, 225 Ill App 490 

Ind.—Standard Oil Co v Soderlmg. 
42 NB2d 878. 112 Ind App 437. 

Iowa—Anderson v Abramson, 18 N 
W2d 815, 284 Iowa 792—In re 
Amond'a Estate, 210 NW 928, 203 
Iowa 306 

Ky —Johnson v Brewer, 98 SW2d 
889, 266 Ky 314—^Leachman v 
Belknap Hardware & Mfg Co, 84 
SW2d 46, 260 Ky 123—Slusher v 
Hubble. 72 SWSd 89. 254 Ky 595 
—Corbin Fruit Co v Decker, 68 
SW2d 484. 262 Ky 766—^American 
Sav Life Ins Co v Riplinger, 60 
SW2d 116, 249 Ky 8 

La.—Todaro v City of Shreveport, 
174 So 111, 187 La 68—James v 
J S Williams & Son, 150 So 9, 
177 La 1033—Carson v De G^eorge, 
App , 18 So 2d 866 

Mass —Khoury v. Edison Electric 
lUununating Co, 164 NE 77, 266 
Mass 286, 60 ALR. 1169 

Mich—^Maxschall v Glaeser, 278 N 
W 768, 284 Mich 66, reversed on 
other grounds 282 NW. 882, 284 
Mich 56—^Rockwell v Grand 
Trunk Western Ry Co, 284 NW 
169. 268 Mich 144 

Miss—^Parker v. Film Transit Oo., 
IS So 2d 169, 194 Mias 642—Sellers 
V Powell, 162 So. 492, 168 Mias 
682—^Louis Werner Sawmill Co v 
Northcutt, 184 So 156, 161 Miss 
441 

Mo —Oganaso v. Mellow, 201 S.W 
2d 865—Corder v Morgan Roofing 
Co, 166 SW2d 456, 860 Mb 382— 
Cozpns Jlixls quoted la Vert v. 
Metropolitan Life Ins Co, 117 S 
W2d 253, 266, 842 Mo 629, 116 A 
LR 1881—^Rigga v Higglna, 106 
S W 2d 1, 841 Mo 1— Corpus Xnxls 
quoted la Brunk v. Hamilton- 


Brown Shoe Co, 66 SW2d 903, 
907, 334 Mo 617— Corpus Juris 
cited la Acker v Koopman, 60 S 
W 2d 100, 102—Hilsdorf v City of 
St Louis, 45 Mo 94, 100 Am D 
363—^Lajoie v Rossi, 87 SW2d 
684, 225 Mo App 661 

N H —^Porter v Consolidation Coal 
Co. 143 A 488, 83 NH 834 

N J—Wirth V. Gabry, 4 A2d 281, 122 
N J Law 95—Conklin v Brighton 
Mills. 144 A 815. 105 NJLaw 386 
—^Pederson v Edward Shoe Corpo- 
raUon, 142 A 18, 104 NJLaw 566 
—^Doran v Thomsen, 71 A 296, 
298, 76 NJLaw 764, 19 LRA.N 
S, 835, 131 Am SR 677 

NY—Cume v International Maga¬ 
zine Co. 176 NE 530. 256 NY 106 
—Cronin v MacAffer, 45 N Y S 2d 
782, 267 App Div 862—^Howitt v 
Hopkins, 220 NYS 462, 219 App 
Div 653, affirmed 159 NE 669, 246 
NY 604—Thomas v. Springer, 119 
NYS 463, 134 App Div 982— 

Thomas v Springer, 119 NYS 460, 
134 App Div 640, rehearing denied 
120 NYS 1148, 136 App Div 928 
—^Bernstein v Western Union Tel¬ 
egraph Co, 18 NYS 2d 856, 174 
Misc 74—^Bindert v. Elmhurst Taxi 
Corporation, 6 NYS2d 666, 168 
Miac 892—^Dunne v Contenti. 4 N 

Y S 2d 148. 167 Misc 925, affirmed 
9 NYS 2d 248, 256 App Div 833 

NO—Carter v Thurston Motor 
Lines, 41 SB 2d 686. 227 NC 198 
—Tomlinson v Sharpe, 37 S E 2d 
498, 226 NC 177—Walker v Man- 
son, 23 SE2d 839, 222 NC 627— 
BCairston v Atlantic Greyhound 
Corporation, 18 SB 2d 166, 220 N 
C 642—Smith v Moore, 16 S E 2d 
701, 220 NC 166—Smith v Duke 
University, 14 S E 2d 643, 219 N C. 
628—Creech v National Lmen 
Service Corporation, 14 S E 2d 408, 
219 NC 457—^Rosa v Western Un¬ 
ion Telegraph Co, 13 SB 2d 671, 
219 N C 824—McLamb v Beasley. 
11 SB 2d 283, 218 NC 808—Par¬ 
rott V Kantor. 6 SE2d 40, 216 N 
C 684—^Robinson v Sears, Roe¬ 
buck & Co, 4 S E 2d 889, 216 N C. 
822—^Bright v Western Union Tel¬ 
egraph Cb, 195 SB 891, 218 N C. 
208—^Liverman v Clme, 192 SB 
849, 212 NC 48—^Van Landingham 
v Smger Sewing Mach Co, 177 S 
E 126, 207 NC 865—Martin v. 
Greensboro-Fayetteville Bus Line, 
160 SB 601, 197 NC 720—Wilkie 

V Stancil, 147 SB 296, 196 NC 
794—^Linville v Nissen, 77 SB 
1096, 162 NC 95 

Ohio—Biddle V New York Cent R 
Co, 182 NB 601, 48 Ohio App 6 

Okl—World Pub Co. v Smith, 161 
P8d 861, 196 Okl 691—Massman 
Const Co V Chisholm, 146 P2d 
211, 198 Okl. 477—Massman Const 
Co V Chisholm, 146 P.2d 207, 193 
Okl 478—^Rabmovitz v. Taylor. 106 
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P 2d 827, 188 Okl 84—^Fajrmont 
Creamery Co of Lawton v Cars- 
ten, 65 P2d 757, 176 Okl 692— 
Whitehom v Mosier, 246 P 663, 
119 Okl 156—Schmitt v Kier. 238 
P 410, 111 Okl 23 

Or—^Fogelsong v Jarman, 121 P 2d 
924, 168 Or 177—Hantke v Har¬ 
ris Ice Mach Works, 64 P 2d 293, 
162 Or 664—Olds v Von der Hel- 
len, 263 P 907, 127 Or 276, modi¬ 
fied on other grounds 270 P 497, 
127 Or 376 

Pa—^McGrath v Edward G Budd 
Mfg Co. 86 A 2d 808, 848 Pa 619 
—^Milwaukee Locomotive Mfg Co 

V Point Manon Coal Co, 144 A 
100. 294 Pa 238—Bojarski v M 
F Howlett, Inc, 140 A 644, 291 
Pa 485—Kirkpatrick v Alan Wood 
Steel Co, Com PI, 66 MontgCo 
128, affirmed 12 A 2d 22, 338 Pa. 
126 

SC—^Holder v Ha3mea, 7 SB2d 833, 
198 SC 176 

SD—^Morman v Wagner, 262 NW 
78. 68 SD 647 

Tenn —^East Tennessee & Western 
North Carolina Motor Transp Co 

V Brooks, 121 SW2d 659, 178 
Tenn 642—Goodman v Wilson, 166 
SW 752, 129 Tezm 464, 61 LRA, 
NS. 1116 

Tex— Corpus Juris cited lu Hilgen- 
berg V Elam, 198 S W 2d 94, 95, 
146 Tex 487—^American Nat Ins 
Co V Denke, 95 SW2d 370, 128 
Tex 229, 107 ALR 409—^National 
Cash Register Co v Rider, Com 
App, 24 SW2d 28—Hudson v St 
Louis Southwestern Ry Co of 
Texas, Com App, 298 SW 811, re- 
hearmg denied 296 SW 677—^An- 
derson-Bemey Bldg Co v Lowry, 
Civ App, 148 S.W 2d 401, reversed 
on other grounds Lowry v Ander- 
son-Bemey Bldg Co, 161 SW2d 
469, 189 Tex 29—^Texas Mut Re- 
serve Life Ins. Co v Ormand, Civ 
App, 115 S W 2d 776—American 
Nat Ins Co v Kennedy, Civ App, 
101 S W 2d 826, modified on other 
grounds Kennedy v American Nat. 
Ins Co, 107 SW2d 864, 180 Tex. 
166, 112 ALR. 916—City of Wichi¬ 
ta Falls V Phillips, Civ App. 87 S 
W 2d 644, error dismissed— Corpus 
Juris quoted la Texas Electric 
Service Co. v. Klnkead, Civ App, 
86 SW2d 1062, 1066 
Utah —Gleason v. Salt Lake City, 74 
P2d 1225, 94 Utah 1—McFarlane 

V Winters, 165 P 487. 47 Utah 698, 
L.RA1916D 618 

89 CJ p 1268 note 46 
Necessity that act causing injury be 
within scope of employment see In¬ 
fra f 670 

Mere fsot that employee Is oa oaU 
does not render employer liable for 
employee's negligence under doctrine 
of respondeat superior—TTawtiro v. 



57 C.J.S. 


MA8TEB AND BEBYANT 


% 563 


arose, the mere fact that the act of a third person 
not in the employ of the master contributed to the 
injury will not exempt him from liability.^® 

§ 563. - When Relation Exists in Gen¬ 

eral 

a In general 

b Right to select, control, or discharge 
servant 

c Contract of employment 
d. Payment for services 

a. In General 

Whether the relation of matter and aervant, at fix¬ 
ing liability an one person for the acta of another un¬ 
der the doctrine of respondeat superior, exists in a par¬ 
ticular case depends on the facts and circumstances of 
that case. 


Whether the relation of master and servant ex¬ 
ists in a particular case must depend on its own sur¬ 
rounding facts and circumstances,^'^ including the 
contract between the parties,and no one feature 
of the relation between them is determinative, but 
all must be considered together.^® The relation of 
master and servant, as fixing liability on one per¬ 
son for the acts of another under the doctrine of 
respondeat superior, is usually understood to arise 
when one person subordinately serves another, both 
consenting thereto,®® and the relation may exist out¬ 
side of actual working time However, the exist¬ 
ence of definite hours of labor has been declared a 
requisite of the existence of the relation.®^ 

The relation does not depend on whether the serv- 


Harris Ice Mach. Works, 64 F fid 298, 
162 Or 664 
Folioa oflloer 

(1) Railroad held not liable to in¬ 
jured striker for acta of city police 
chief in removing striking mill 
workers from mill siding, although 
acts were requested or demanded by 
railroad's agent, police chief not be¬ 
ing employee of railroad—Kent v 
Southern Ry. Go, 184 SB 638, 62 
GaApp 781. 

(2) Where defendant's theater had 
been robbed and defendant had re¬ 
quested special police protection and 
at the policeman's request, had giv¬ 
en him a key that he might enter the 
premises, defendant was not liable 
for the policeman's actions in killing 
a person found on the premises, there 
bemg no relation of master and serv¬ 
ant—^Lawrence v Crescent Amuse¬ 
ment Co, 8 TennApp 216. 

A vxdimteer cannot bind a master 
by assuming to help the servant, 
without the latter's knowledge or 
consent—^McLain v. Armour & Go., 
218 NW 69, 206 Iowa 843 
■stoppel to deny ezlstenoe of xela- 
txonshlp 

Nev —^Montgomery Ward ft Co v 
Stevens. 109 P 2d 896, 60 Xev 868 
KT—^Thomas v Springer, 110 NT 
S. 468, 184 AppDiv. 982—^Thomas 
V Springer, 119 NTS 460, 184 
AppDiv 640, rehearing demed 120 
NTS 1148, 136 AppDiv 928 
Ohio —^Morgan v American Meat Go , 
App, 46 NB2d 669 

1ft NT—Ooxpui Jtizls died In. 
Ford v Grand Union Co, 270 N 
TS 162, 240 AppDiv 294 
89 CJ p 1269 note 46 

17. Ill—^Darner v Colby. 81 NB2d 
960, 876 Ill. 668, mandate con¬ 
formed to 86 NE2d 962, 811 HI 
App 862 

Ind—Superior Meat Products v Hol¬ 
loway, 48 N.B2d 88, U8 Ind App 
820. 


Mo —^Barnes v Real Silk Hosiery 
Mills, 108 SW2d 68, 341 Mo 563 

Olreniii stances showuifir ex^enoa of 
relation 

(1) Generally 

Ga —^Upshaw v Upshaw, 6 S E 2d 
894, 61 GaApp 272. 

Mo—Givens v Spalding Cloak Co, 
68 SW2d 819. 228 Mo App 169 
Wis—Sprecher v Roberts, 248 NW 
796, 212 Wis 69 

(2) Agency contract held to create 
relationship of master and servant 
between employer and agent and 
agent’s employees—Magnolia Petro¬ 
leum Co V Pierce, 269 P 1076, 182 
Okl 167, 61 ADR 218. 

(8) General contractor’s hoistman 
operating hoist, which injured sub¬ 
contractor's employee, under agree¬ 
ment whereby subcontractor paid for 
hoisting, held employee of general 
contractor, and under its control — 
BrumhaU v Sutherland, 298 P. 672. 
110 Cal App 10 

Onronustaaces showuifir absence of 
relation 

(1) Generally 

La—^Todaro v City of Shreveport, 
174 So 111, 187 La 68—Carson v 
De George, App, 18 So fid 366 
N T —Cromn v MacAffer, 46 N T S 
2d 732, 267 AppDiv 862—Howitt 
V. Hopkins, 220 NTS 462, 219 
AppDiv 668, affirmed 169 NE. 669, 
246 NT 604 

N.O.— Inm&a v Gulf Refining Co, 
140 SE 289, 194 NC 666. 

(2) The facts that operator of fill¬ 
ing station paid rent to oil company, 
bought and paid for mexchandise. 
and bore all expenses of operating 
station, employed and controlled em¬ 
ployees in discharge of their work, 
stood losses and appropriated the 
profits, were inconsistent with rela¬ 
tion of mcuter and servant—^Texas 
Co V Wheat, 168 SW2d 682, 140 
Tex 468 


Beoommendation of appointment 
The fact that Sea Scout Commit¬ 
tee recommended appointment of 
scoutmaster did not make him em¬ 
ployee of committee for whose acts 
of negligence committee would be 
liable—Nellea v Ramsdell, 69 NTS 
2d 671, appeal dismissed Hansen v. 
Ramsdell. 63 NTS 2d 216 

1& Ill—Darner v Colby. 81 NB2d 
960, 376 Ill 658, mandate con¬ 
formed to 85 N.E2d 962, 811 III 
App 852 

Bffeot of Indemnity agreement or 
bond 

The fact that a salesman agrees 
to indemnify his employer for any 
claim which may be asserted against 
the latter by reason of the former'a 
conduct in effecting sales, or his 
agreement to furnish a bond for the 
faithful performance of his contract, 
does not affect the question whether 
there is a master and servant rela¬ 
tionship between them —Griffith v. 
Electrolux Corporation, 11 S E fid 644, 
176 Va 878 

18L Ill—Darner v Colby, 81 NE2d 
960, 376 Ill 568, mandate con¬ 
formed to 35 NE2d 952, 311 Ill. 
App 862 

80l WVa—O’Dell v Universal 
Credit Co, 191 S.E 668, 118 WVa. 
678 

Essentials of relation generally see 
supra S 2 

Marked charaoteilstlo 
With respect to master's liability 
to third person, personal service is 
marked characteristic of relation of 
master and servant—Coul v. George 
B Feck Dry Goods Co, 82 SW2d 
758, 826 Mo 870 

81. WVa—O'Dell v Universal 

Credit Co. 191 SE. 668. 118 WVa. 
678 

88. Mo —Coul V George B Peck 
Dry Goods Co., 82 S.W2d 768, 826 
Mo 870. 
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ice is temporary or permanent^s or on who owns the 
appliances that are being used;^^ and the relation 
may exist even though the law requires the selection 
of persons for the particular work to be made from 
a limited class.^^ Actual presence of one person 
with another is not necessary for the creation or 
maintenance between them of the relationship of 
master and servant 26 

Unlawfulness of employment. While it has been 
held that, in order to render an employer liable un¬ 
der the doctrine of respondeat superior, the employ¬ 
ment must have for its object the prosecution of a 
lawful busmess, and that if the business is unlawful 
or criminal, the relation of master and servant can¬ 
not exist,27 this rule must be distinguished from the 
master’s liability for the criminal acts of his servant 
committed within the scope of his employment 
where the relation of master and servant can and 


does exist, as discussed infra § 573. 

b. Bight to Select, Oontrol, or Discharge Serv^ 
ant 

In order that the relation of master and servant 
may exist for the purpose of fixing liability under the 
doctrine of respondeat superior, the alleged master must 
have the right to select, direct, control, and discharge 
the alleged servant. 

In order to constitute the relation of master and 
servant for the purpose of fixing liability on the for¬ 
mer for acts of the latter under the doctrine of re¬ 
spondeat superior, it is indispensable that the right 
to select the person claimed to be a servant should 
exist*® Furthermore, something more than the 
mere right of selection is essential to the relation 
this right must be accompanied by the power or 
right to direct and control the alleged servant while 
in the alleged master’s employ,®® with respect to the 


23. W Va-—O'Dell v Universal 

Credit Go, 191 SS 668, 118 WVa 
678 

Ky—Oreene v Fenningtoiij 108 
SW2d 1013, 270 Xy 28 

Bioyde used for delivery 

Ely—Greene v Pennington, supia 

2B. WiB—^Tetting v Hotel Pflster, 
266 HW 249, 221 Wie 141 

20. Fa—^Roaen v Dieslnger, 158 A. 
561, 306 Pa 18. 

27. Colo—Sagers v Nuckolls, 82 P 
187, 8 ColoApp 95 

89 C J. P 1271 note 69. 

28. U S.—^Young v. Wilky Garner 
Corporation, DC Pa, 64 FSupp 
912, affirmed, CCA, 160 F2d 764, 
certiorari denied 66 S.Ct. 470, 826 
US. 786, 90 LEd 477. 

Ala.—^Moore-Hadley Hardware Co v. 
Williams, 189 So 767, 288 Ala. 189 
— OorpiiB Juris oited la Motor 
Terminal & Transportation Co y 
Simmons, 180 So 697, 699, 28 Ala. 
App 190 

111—Merlo V Public Service Co. of 
Northern Illinois, 45 NE2d 665, 
881 HI 300, followed In 46 NE 2d 
677, 881 111. 886. 

E^y—Broadway Motors v Bass, 67 
SW2d 966. 262 Ky 628 

lA—Corpus Juris guoted la Todaro 
V. City of Shreveport; App, 170 So 
866, 860, modified on other grounds 
174 So 111, 187 La 68 

Md—Hood V Airael, 176 A 666. 167 
Md. 641— Corpus Jons gnoted la 
Vacek v State, 142 A 491. 494, 166 
Md. 400—Bell v State. 138 A 227, 
153 Md 833, 58 ALR 1061. 

Miss—^Parker v Film Transit Co., 
IS So 2d 169, 194 Miss 642. 

Nev—^Wells, Ino v Shoemake, 177 
P 2d 461 

NJ—^Kosick V. Standard Properties, 
177 A 428, 13 N J Misc 219 I 

Ohio.— Corpus JulB gnoted la Pan- ^ 


tell V Sbriver-Allison Co, 22 NE 
2d 497, 501, 61 Ohio App 119 
Okl.—corpus Jons gnoted la Vogler 

V Jones. 186 P2d 815. 317 

Pa—Joseph v. United Workers 

Ass'n, 23 A 2d 470, 840 Pa 686 
Tex—Corpus Juris quoted m Demp¬ 
ster Mill Mfg Go y Lester, Civ 
App. 131 SW2d 264, 256—Corpus 
Jams quoted la Texas Electric 
Service Co v. Elinkead, Civ App, 
86 SW2d 1062, 1066 
WYa.—Corpus Juris oitad la Greas¬ 
er V Appalme Coal Co, 156 SE 
170, 172, 109 WVa 230 
89 C J p 1209 notes 47. 60 

09. Ala—Corpus Juris cited la Mo¬ 
tor Terminal & Transportation Co 

V Simmons, 180 So 597, 28 Ala. 
App 190 

La—^Todaro v City of Shreveport, 
App, 170 So 866, modified on oth¬ 
er grounds 174 So 111, 187 La 68 
Md—Corpus Juris quoted la Vacek 

V State, 142 A 491, 494, 156 Md 
400 

Nev.—Wells, Ina, v Shoemake, 177 
P 2d 451 

Ohio—Corpus Juris gnoted la Pan- 
teU V. Shriver-Allison Co, 22 NE 
2d 497, 601. 61 Ohio App 119 
Tex—Corpus juris quoted la Demp¬ 
ster Mill Mfg. Co V Lester, Civ 
App. 181 SW2d 264, 266—Corpus 
Juris gnoted la Texas Electric 
Service Co v Kinkead, Civ App, 
36 SW2d 1062. 1065 
89 aj. p 1269 notes 61, 62 

30. US —^Mdloney Tank Mfg; Go v 
Mid-Continent Petroleum Corpora^ 
tion, CCAOkl, 49 F2d 146—Lab- 
bee V Travenot S S Co, CCAN 
Y, 87 F2d 62, certiorari denied 
Labbee v Travenot S. S Co, 60 
set 408, 281 US 764, 74 LEd 
1164—^Young V Wilky Carrier Cor¬ 
poration, DC Pa., 64 FSupp 912, 
affirmed, CCA, 150 F 2d 764, oer- 
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tioran denied 66 S Ct. 470, 826 U 

5. 786, 90 LEd 477. 

Ala —Moore-Handley Hardware Co 
V Williams, 189 So 767, 288 Ala. 
189—Corpus Jons oited la Motor 
Terminal & Transportation Co v. 
Simmons, 180 So 597, 28 Ala App. 
190 

Ark—Corpus Juris oited la Gray v 
McLaughlin, 179 SW2d 686, 687, 
307 Ark 191—^Mississippi River 
Fuel Corporation v. Moms, 85 S. 
W 2d 607, 188 Ark 207 
Cal—^Moss V Chronicle Pub Co, 268 
P 88, 201 Cal 610, 66 ALR 1258 
—ChinniB V Pomona Pump Co, 98 
P2d 660, 36 Cal App 2d 688—Carl¬ 
son V Sun-Maid Raisin Growers' 
Ass'n, 9 P2d 646. 121 Cal App 
719—^Brumhall v. Sutherland, 293 
P 672, 110 Cal App 10—^Pilger v. 
City of Pans Dry Goods Co, 261 
P 828, 86 Cal App 277. 

Conn—Oleksinski v Fillp, 80 A 2d 
912, 129 Conn 701—Xrowka v Colt 
Patent Fire Arm Mfg Co, 8 A2d 

6, 125 Conn 706 

Ga—^Bibb Mfg Co v Souther, 184 S. 

E 421, 62 G&App 722 
Idaho—Whalen v Zmn, 96 P2d 434, 
60 Idaho 722. 

Ill—Merlo V Public Service Co of 
Northern Illmois, 46 N E 2d 666, 
881 Ill 800, foUowed in 45 N E 8d 
677, 381 HI 886—Thiel v. Material 
Service Corporation, 283 Ill App 
46, affirmed 5 NE2d 88, 864 Ill 
639—^Black v. Texas Co, 247 Ill 
App 801. 

Iowa—Anderson v. Abramson, IS N 
W2d 816, 284 Iowa 792 
Xy—Leachman v Belknap Hard¬ 
ware & Mfg Co. 84 S W2d 46, 260 
Xy. 128—Slusher v Hubble. 72 S 
W.2d 89, 264 696—Corbin Fruit 

Go V. Decker. 68 8W2d 484, 262 
E^y. 766—^Broadway Motors v. 
Bass, 67 S.W.2d 966, 262 Xy. 628— 
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transaction out of which the injury arose,and 
such right has been said to be the principals^ or 
decisiveSS test.*^ In determining whether the al¬ 
leged master exerases control, all the arcumstanc- 
es surrounding the contract are to be considered SS 


If workmen do not stand in such relation to the per¬ 
son sought to be charged as to make it his duty to 
control them, they are not his servants and he is 
in no sense responsible for their acts under the doc¬ 
trine of respondeat superior s® Where the person 


American Sav Life Ins Co v Rip- 
linsrer, 60 SW2d 115. 249 Ky 8 

La—James ▼ J S Williams & Son, 
160 So 9. 177 La 1083—Oorpiu 
Jnxla gnoted la Todaro v City of 
Shreveport. App. 170 So 866, 860. 
modifled on other arounde 174 So 
111, 187 La 68 

Md—^Hood V Azrael, 176 A 666, 167 
Md 641—Corpus Juls CLUOted la 
Vacek v State, 142 A. 491, 494, 156 
Md 400—Bell V State. 138 A 227. 
158 Md 838, 58 ALR 1061—Hoop¬ 
er V Brawner, 129 A 672, 148 Md 
417, 42 A.LR 1487 

Miss—Obspus Juris cited la Louis 
Werner Sawmill Co v Northcutt. 
134 So 156, 168 161 Mins 441 

Mo —Corder v Moraan Rooflna Co . 
166 S W 8d 466. 860 Mo 882—Riaas 

V Hiflralns. 106 SW2d 1, 841 Mo 
1—Hllsdorf V City of St Louis, 
45 Mo 94, 100 AmD. 862—Gorman 

V A R Jackson Kansas City 
Showcase Works Co, App, 19 S 
W2d 669. 

Mont—^Devaney v Lawler Corpora¬ 
tion, 66 P2d 746, 101 Mont 679 

Hev—^Wells v. Shoemako, 177 P 2d 
461. 

NJ—Vreeland v Wilkinson Gaddis 
& Co. 29 A 2d 887. 129 NJLaw 
283 

H.T.—Osbora v Hoffman, 300 NT 
S 690, 262 AppDiv 687, affirmed 
19 NK2d 924. 280 NT 623—How- 
Jtt V Hopkins, 220 NTS 462 219 
App Div 663, affirmed 159 N H 669, 
246 NT 604 

KC—Wood V Miller, 89 SB 2d 608, 
226 NC 667 

Ohio—Johnson v Waaner Provision 
Co. 49 NE 2d 926. 141 Ohio St 684 
—Corpus Juris quoted la Pantell 

V Shriver-Alhson Co, 22 N E 2d 
497, 601, 61 Ohio App 119—^Hudson 

V Ohio Bub Line Co, 11 N E 2d 
118, 66 Ohio App 488. 

Okl—World Pub Co v Smith, 161 
P 2d 861, 196 Okl 691—^Magnolia 
Petroleum Co v Pierce, 269 P 
1076, 182 Okl. 167, 61 ALR 218 

Fa.—Joseph V. United Workers 
Ass'n, as A 2d 470. 848 Pa 636— 
Eckert v Merchants’ Shlpbulldina 
Corp, 124 A 477, 280 Pa. 840 

Tex—^Rankin v Nash-Texas Co, 105 
SW2d 196, 189 Tex 896—Corpus 
Juris quoted la Dempster Mill 
Mfa Co v Lester, Civ App. 131 S 
W2d 264, 256—Corpus Juris cited 
la Christopher v City of El Paso, 
Civ App, 98 SW2d 894, 400, error 
dismissed—corpus juris quoted la 
Texas Electric Service Co v. Kin- 
kead, Civ App., 86 S W 2d 1052, 
1066 


Va —^Barber v Textile Machine 
Works. 17 S E 2d 359, 178 Va 435 
Wash—^McHuah v Kina County, 128 
P2d 604, 14 Wa<4h2d 441 
WVa—Corpus Jons cited la O’Dell 
V Universal Credit Co. 191 SE 
668 670 118 WVa 678—Ooruua 

Juris dted la Greaser v Appal me 
Coal Co. 166 SE 170, 172, 109 W 
Va 396 

89 CJ p 1269 note 62 
ObedloBce to lastmotioas 
One means of ascertamina whether 
employer's naht to control exists so 
as to aive rise to relationship of em¬ 
ployer and employee is to determine 
whether, if instructions were aiven, 
they would have to be obeved, fact 
that alleged employee chooses his 
own time to go out and return and 
IS not directed where to go or to 
whom to sell, is not conclusive of 
relationship with employer and Is 
not inconsistent with relationship of 
employer and employee —Burlina- 
ham V Gray, 187 P 2d 9, 22 Cal 2d 87 

Bequlrlaa standards of oleanUaess 
Fact that oil company required op¬ 
erator of flllma station to maintain 
certain standards of cleanliness m 
operation of station did not create 
relation of master and servant as 
long as company did not undertake to 
direct the details by which the re¬ 
sults were to be accomplished —Tex¬ 
as Co v Wheat. 168 SW2d 682, 140 
Tex 468 

Phy si claas 

(1) The doctrine of respondeat su¬ 
perior does not apply to a physician 
who acts on his own initiative and 
in the exercise of his own Judgment 
and skill without direction or con¬ 
trol of an employer—Smith v. Duke 
University, 14 SE3d 648, 219 NC 
628—48 CJ p 1137 note 89 [b] 

(2) The relation of master and 
servant cannot exist between physi¬ 
cians and surgeons who are not 
X-ray specialists themselves and the 
X-ray specialist or roentgenologist 
whom they employ to assist them in 
the treatment and diagnosis of dis¬ 
eases where they have no control 
over the method of his work—Gray 
V McLaughlin, 179 S W 8d 686, 207 
Ark 191—Runyan v Goodrum. 228 
SW 897. 147 Ark 481. 18 ALR 
1403 

(3) However, such relation existed 
between X-rav specialist and tech¬ 
nician employed by him to operate 
X-ray machine in a part of office 
separated from specialist’s private 
office by partition in such a way that 
specialist could see technician while 
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she was operating machme, so as to 
render specialist liable for injury 
caused by negligent operation of ma¬ 
chine by technician —Gray v Mc¬ 
Laughlin, supra 

31 . US—P F Collier & Son Dis¬ 
tributing Corporation v Drinkwa- 
ter. C C A N C, 81 F 2d 200—Stand¬ 
ard Oil Co V Parkinson, Neb, 152 
F 681. 82 CCA 29. 

Ind—^Lieber V Messick, 178 NE 288, 
92 Ind App 264 

Md—Vacek v State, 142 A 491, 156 
Md 400 

N J —^Essbee Amusement Corporsr 
tion V Oreenhaus, 177 A 562, 114 
NJLaw 492 

SSL Ala—OoipuB Juris cited In 
Motor Termmal & Transportation 
Co V Simmons, 180 So 597, 28 Ala 
App 190 

La—Ooxpus Juris quoted In Todaro 

V Cl tv of Shreveport, App , 170 So 
856, 860, modifled on other grounds 
174 So 111, 187 La 68 

Md—Corpus Juris quoted In Vacek 
v State, 142 A. 491, 494, 165 Md 
400. 

Mo —^De Vail v Mrs Stover's Bunga¬ 
low Candies Co. APP, 172 S W 2d 
O-Se—Gorman v. A R Jackson 
Khnsas City Showcase Works Co, 
App 19 S W 2d 669 
N J —^Tounkers v Ocean County, 88 
A 2d 898, 130 NJLaw 607 
Ohio—Corpus Juris quoted In Pan¬ 
tell V Shnver-Allison Co, 22 NE 
2d 497, 601, 61 Ohio App 119 
Pa —Joseph v. United Workers 

Ass’n, 23 A 2d 470, 843 Pa 636 
Tex->Corpns Juris quoted an Demp¬ 
ster Mill Mfg Co v Lester, App. 
Ii31 SW2d 264, 256—Corpus Juris 
quoted In Texas Electric Service 
Co V Kinkead, App. 86 SW2d 
1062, 1055 

WVa—Ooarpus Juris died In O’Dell 

V Universal Credit Co, 191 S E 
668. 670, 118 WVa 678 

89 CJ. p 1269 note 62, p 1270 note 
68 

03L Mo—^Barnes v Real Silk Hos¬ 
iery Mills, 108 SW.2d 68. 341 Mo 
668 . 

34. Ga—^Bibb Mfg Go v Souther, 
184 SE 421, 62 GaApp 722. 

md—^Van Drake v Thomas, 88 NE 
2d 878, 110 Ind.App 566 
Ky—Tackett v. Inland Steel Co, 186 
SW2d 26, 881 Ky. 818. 

35. Kan —^Houdek v. Gloyd, 107 P 
2d 761, 162 Kan 788 

36. Ala—Corpus Juris olted In Mo¬ 
tor Terminal & Transportation Co 
V. Simmons, 180 So 687, 28 Ala. 
App 190. 
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employed is in the exercise of an independent and 
distinct employment, and not under the immediate 
control, direction, or supervision of the employer, 
the latter is not responsible for the acts of the for- 
mer*7 

The control essential to the relation is authorita¬ 
tive control, as distinguished from mere suggestion 
or cooperation as to detail ,^8 it is complete and un¬ 


qualified control, or right to control,®^ and must 
extend not only to the ordenng of the work to be 
done, or the result to be accomplished, but also to 
the mode, manner, and details of performance,*®* 
and must include the power to stop the work or to 
continue it.*i However, the actual exercise of con¬ 
trol IS not essential to the relation as long as the 
right to exercise control is present *2 


La—Gorpui muirn guotafl u Todaro 

V City of Shreveport, App, 170 
So 8>56, 360, modified on other 
grounds 174 So 111, 187 iLa 68 

Tez.—Oorpua JnzU gnoted la Demp¬ 
ster Mill Mfg Oo V Lester, Civ 
App., ISl SW2d 254, 2>56—Corpus 
Juris guoted la Texas Slectric 
Service Co v Einkead, Civ App, 
3« S W 2d 1062, 1056 
as C.J p 1269 note 52, p 1270 note 
84. 

37. La— Ooxpiis Juris guoted la To¬ 
daro v City of Shrevefport, App, 
170 So 866, 860, modified on other 
grounds 174 So 111, 187 La 68 
Tex— Corpus Juris guoted la Texas 
SLectrlc Service Co v Kinkead, 
Civ App, 86 SW2d 1062, 1066 
as C J p 1270 note 66 
Ageat with laitlatlve dlstiagnlshed 
A distinction exists between 
*‘agent" employed and authorized to 
bring about only contractual rela¬ 
tions between his principal and oth¬ 
ers, on agent's own initiative, or by 
his own methods, and servant or em¬ 
ployee employed to perform physical 
service within time and in manner 
directed by employer, with respect 
to principal’s or employer's liability 
for agent's or servant’s wrongful 
acts —Snowwhite v. Metropolitan 
Life Ins Co. 127 SW2d 71'8, 844 
Mo 706—Vert v Metropolitan Life 
Ins Co, 117 >SW2d 252, 342 Mo 629, 
113 A LR 1381 

sa Cal—^Burlingham v Cray, 187 
P 2d 9, 22 Cal 2d 67 
Iowa—Lind v Bddy, 6 N.W2d 427, 
282 Iowa 1328, 146 ALR 695— 
McDonald v Dodge. 1 N.W2d 280, 
281 Iowa 825 

33. Cal—^Burlmgham v Gray, 187 
P2d 9, 22 Cal 2d 87—Chmms v. 
Pomona Pump Co, 98 P2d 660, 86 
Cal App 2d 688 

4Ci US —Singer Manufacturing Go 

V Rohn. Minn, 10 SCt 1715, 132 

US. 518, 88 liDd 440—Great 

American Indemnity Co v Hem- 
ken, CCA La., 184 F.2d 208, cer^ 
tioran denied Heniken v Great 

. American Indemnity Co., 68 S Ct. 
1167, 319 US 763, «7 LFd 1706, 
rehearing denied 68 SCt 1484, 819 
UiS 786, 87 LEd 1728—P F. Col¬ 
lier & Son Co V Hartfell, CCA. 
Mmn, 72 F 2d 626—^Young v Wil- 
ky Carrier Corporation, D C Pa, 54 
F.Supp 912, affirmed C.C A., 150 


F 2d T64, certiorari denied 66 S Ct 
470, 326 US 7'86. 90 LEd 477— 
Hoffanan v Lamb Knit Goods Co, 
DC Mich, 87 FSupp 188 
Ala —^Moore-Handley Hardware Co 

V Williams, 159 So 757, 288 Ala 
189 

Cal —^Burlingham v Gray, 187 P 2d 
9, 22 Cal 2d 87—Chinnis v Pomona 
Pump Co. 98 P2d 560, 86 Cal App 
2d 633—Pilger v City of Puns 
Dry Goods Co. 261 P 228, 86 Cal 
App 277 

Colo —'Landis v McGowan, 165 P 2d 
150, 114 Colo 856 

Conn —Oleksinski v Filip, 80 A 2d 
912, 129 Conn 701—^Kiowka v Colt 
Patent Fire Arm Mfg Co, 8 A 2d 
6, 125 Conn 705 

Idaho—Whalen v Zinn, 96 P 2d 484. 
60 Idaho 722 

Ill.—^Hartley v Red Ball Transit 
Co, 176 NS 761, 344 Ill 684 
Iowa—^Kanipe v Grundy County 
Rural Electnc Co-op, 800 N W 
663, 231 Iowa 187—^Hough v Cen¬ 
tral States Freight Service, 269 N 
W 1, 222 Iowa 648—^In re Amond’s 
Estate, 210 N.W 928. 203 Iowa 806 
Kan—Houdek v Gloyd, 107 P 2d 
751, 152 Kan 789 

Ky—Broadway Motors v Bass, 67 
SW3d 955, 262 Ky 628—Amer¬ 
ican Sav Life Ins Co v Ripling- 
er, 60 SW2d 115, 249 Ky 8 
La —Corpus Jons guoted in Todaro 

V City of Shreveport, App, 170 
So 856, 360 

Md—Hood V Azrael, 176 A 666, 167 
Md 641—Bell v State, 138 A 227, 
153 Md 383, 56 ALR 1061 
Miss—^Louis Wemer Sawmill Co v 
Northcutt. 184 So 166, 161 Misa 
441 

Mo—Douglas V. National Life & Ac¬ 
cident Ins Co of Nashville, Tenn, 
165 8 W 2d 267. 286 Mo App 467— 
Rolling V Missouri Ins Co, 158 
SW2d 79, 2.86 MoAbP 164 
Mont.—^Devaney v Lawler Corpora¬ 
tion, 66 P 2d 746, 101 Mont 579 
N J —^Vreeland v Wilkinson Gaddis 
& Co, 29 A2d 867, 129 NJLaw 
283 

N T —Gutov V Krasne, 42 N T 6 2d 
20, 266 AppDiv. 802, affirmed 66 
NS 2d 872, 292 NY 602, stating 
Now Jersey law—Osborg v Hoff¬ 
man, 500 N Y S 690, 252 App Div 
687, affirmed 19 NE2d 924. 280 
NY 623 

NC—Wood v Miller, 89 S.E 2d 608, 
226 NC. 567 
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Ohio—Johnson v Wagner Provision 
Co. 49 NE3d 925, 141 Ohio St 
6'84— Corpus Juris guoted In Pan- 
tell V Shnver-Allison Co, 22 N E 
2d 497, 601, 61 Ohio App 119 
Okl —Wylie-Stewart Machinery Co 
V Thomas. 187 P 2d 55'6, 192 Okl 
506 

Pa.—Joseph v Umted Workers 
AsB’n, 28 A 2d 470, 348 Pa 686 
Tex—^Texas Co v Wheat, 168 SW 
2d 632, 140 Tex. 468—Conner v 
Angelina County Lumber Co, Civ 
App, 146 SW2d 1093— Corpus 
Juris guoted in Dempster Mill 
Mfg Co V Lester, Civ App. 131 
SW2d 264. 266— Corpus Juris cit¬ 
ed In Christopher v City of El 
Paso. Civ App, 98 SW2d 894, 400, 
error diszmssed— Corpus Juris 
guoted in Texas Electnc Service 
Co V Kinkead. Civ App, 86 SW 
2d 1062, 1055 

Va—Barber v Textile Machine 
Works, 17 SS2d 869, 178 Va 455 
Amount of work; alteration In plans 
The employer's control over 
amount of work to be done or reser¬ 
vation of power to make alterations 
in plans does not necessarily create 
relation of master and servant — 
Barnes v Real Silk Hosiery Mills, 
108 SW2d 58. 841 Mo 663 
lieadiag ease 

Tex—Shannon v Western Indemni¬ 
ty Co, Com App, 267 SW 622 

41. Mont—^Devaney v Lawler Cor¬ 
poration, 56 P2d 746, 101 Mont. 
679. 

42, Ill—^Hartley v Red Ball Trans¬ 
it Co, 176 NE 751, 844 Ill 634 

Ind—^Van Drake v Thomas, 88 NE 
2d 678. 110 Ind App 5'86 
Iowa—^Kanipe v Grundy County 
Rural Electric Co-op, 800 NW. 
662, 281 Iowa 187 

NY—Witaszek v Drees, 280 NYS. 
592, 166 Misc 888, reverse in part 
on other grounds Haykl v. Drees, 
286 NYS 88, 247 AppDiv 90, 
motion granted 4 N E 2d 746, 275 
N.Y 677 and Witaszek v Drees, 4 
NE2d 746, 272 NY 576 
Tex—^National Cash Register Co v. 

Rider, ComApP. 24 SW2d 28. 

Va —Barber v. Textile Machine 
Works, 17 SE2d 869, 178 Va 486 

Mluza to supervise does not 
change the relationship of employer 
and employee wheie the work is not 
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Right to discharge or cease work. It is also es¬ 
sential to the relation of master and servant that 
the right to discharge or remove for un skill fulness, 
neglect of duty, or other cause should exist ,48 the 
presence or absence of such right is of much impor- 
tance,44 and perhaps the most conclusive single cir- 
cumstance^B m determining whether the relation ex¬ 
ists. 

c. Contract of Employment 

With respect to the liability of a master for the 
acts of a servant, the relation of master and servant 
may arise by implication as well as expressly; there 
need be no express contract of employment. 

While the relation of master and servant arises 
out of contract,46 and the assent of both parties 
is essential,47 m order to constitute the relation¬ 
ship of master and servant, in so far as the lia¬ 
bility of the former for the acts of the latter is 
concerned, there need be no express contract of em- 
plo3mient,48 the relation may arise by implication 
as well as expressly,48 and the relation of the par¬ 
ties does not depend solely on the written con¬ 
tract If one knowingly and without objection re¬ 
ceives the benefits of labor, or holds out to the pub¬ 
lic one as engaged m his service, he is liable as a 
master for the acts of the latter as his sen'ant,^^ 


even though the servant was, at the time of the neg¬ 
ligence complained of, in the general employment 
of another,but it is not to be understood that a 
person can be rendered liable for injuries caused 
by the negligent act of a mere volunteer who, with¬ 
out the knowledge or assent of the former, under¬ 
took to perform services in his behalf 5® 

Nature of contract of service. If one is injured 
by the servant of another, and the injury is in any 
manner connected with the fact of service, the par¬ 
ticulars of the arrangement, or the terms of the 
agpreement, are immaterial ®4 Thus it is immaterial 
to the injured party what the contract of service 
was, how long it was to continue, what compensa¬ 
tion was to be paid for it, or what mutual covenants 
the parties had for their own protection 

d. Payment for Services 

In determining the existence of the relation of 
master and servant, as rendering one person liable for 
another's acts, the fact or absence of payment by one 
to the other for services is not conclusive. 

Willie the fact that men employed were paid by 
a certain person for their services might, in the ab¬ 
sence of evidence negativing the relation of master 
and servant, be accepted as some evidence of em- 


of a character requinnsr a great deal 
of BuperviBion 

HI— Thiel V Material Service Cor¬ 
poration, 283 Ill App 46, affirmed 
5 NB2d 88, 364 111 689 
Ind—Van Drake v Thomas, 38 NSI 
2d 878, 110 Ind App 68>6. 

4aL IT S —^Toung v. Wilky Carrier 
Corporation, DC Pa, 64 FSupp 
912, affirmed 160 F2d 764, certio¬ 
rari denied 66 SCt. 470, i826 US 
786. 90 L.Dd 477 

Oa—Bibb Mfg Co v Souther, 164 
SD 421, 62 GaApp 722 
ni —^Merlo V Public Service Co of 
Northern Illinoia, 46 NB2d 666, 
881 Ill 800, followed in 46 NB2d 
677, 881 Ill 886—^Borgmler v 
Wood, 252 Ill App 194 
Ind—Van Drake v Thomas. 88 ND 
2d 878, 110 Ind App 686 
Wflji —Houdek V Qloyd, 107 P2d 761. 
152 Kan 789 

Ky—^Broadway Motors v Bass, 67 
SW2d 966, 262 Ky 628 
Md—^Hood V Aziael. 176 A 666. 167 
Md 641—^Bell v State, 188 A. 227, 
163 Md 888, 58 ALR 1061 
Mibb —Louis Werner Sawmill CO ▼ 
Northcutt. 134 So 166, h&l Mias 
441 

Okl —^Magnolia Petroleum Co. v 
Pieroe, 269 P 1076, 182 Okl. 167. 
61 ALR 216 

Pa—Joseph v. United Workers 
Ass’n. 28 A 2d 470, 848 Pa 636 
Tex—Oozpiui Jnxls quoted la Demp¬ 


ster Mill Mfg Co V Lester, Civ 
App, 131 SW2d 254, 266 

Utah—Chatelain t Thackeray, 100 
P2d 191, 98 Utah 625 

Va—^Texae Co v Zeigler, 14 S B 2d 
704, 177 Va 567 

39 C J p 1270 note 66 

Bight to disohazga hCld shown 

Tex—^Hudson v St Louis South¬ 
western R Co, Com App, 293 S 
W 811, rehearing denied 2915 SW 
677 

44. Ind— Ysld. Drake v Thomas. 86 
N112d 878, no Ind App 686 

Tenn—^Knight v Hawkins, 173 SW 
2d 168, 26 Tenn App 448 

45. Gal—^Burlingham v Gray, 187 
P Sd 9, 22 Cal 2d 87, prior opinion 
Burlingham v Stockholders Pub 
Co, 129 P 2d 767 

40. Miss —^Louis Werner Sawmill 
Co V. Northcutt, 134 So 166. 161 
Miss 441 

47. Ga—Cowart v Jordan, App, 
44 SB 2d 804 

Miss—^Louls Werner Sawmill Co v 
Northcutt, 134 So 156, 161 Miss 
441. 

Assent of both parties as essential 
generally see supra § 3 

40. Mich —iJanik v Ford Motor Co . 
147 NW 610. 180 Mich. 657. 63 
L R A.,N S • 294, Ann Cae 1916A 

669 

89 C J p 1370 note 67. 
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40, Ga—Lacey v Forehand, 106 S 
B 247, 27 GaApp 844 
39 C J p 1370 note 68 
sa Okl—EWorld Pub Co v Smith, 
161 P2d 661, 19'5 Okl 691 

51. Tex —Corpus Juru quoted in 
City of Grandview v Ingle, Civ 
App, 90 S W2d 656, 870 
89 C J p 1270 note 69 
Where volunteer xenders a benalL- 
mal servloe for alleged master, In his 
presence or with his knowledge, and 
18 suffered to proceed without dis¬ 
sent, an assent may be implied, and 
relation of master and servant es¬ 
tablished, to extent necessary to ren¬ 
der master liable to third persons 
for tortious acta of the volunteer 
done in the course of such service — 
Lemieux v Leonard Const. Go, RI. 
66 A 2d 189 

58. Tex —Corpus Otixls quoted In 
City of Grandview v. Ingle, Civ 
App, 90 SW.3d 855, 870. 

89 C J. p 1370 note 60. 

63. NY—^Bdwarda v. Jones* 12 
Daly 416, 67 HowPr. 177 

5^ Okl—World Pub Co v. Smith* 
161 P.2d '86L 196 Okl 691. 

WVa—Corpus JUrls dted In O’Dell 
V Universal Credit Co, 191 SB. 
668. 670, 118 WVa 678 

65. Ark—Ward v. Young, 42 Ark. 
612 

89 C J p 1270 note 62. 
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ployment by him, it is not the determining test®® and 
does not necessarily establish the existence of the 
relation.®^ On the other hand, in order to consti¬ 
tute the relation of master and servant, it is not es¬ 
sential that the person employed should receive a 
stated wage®® or that the services should be paid 
for at all by the employer.®® 

It is generally of no importance in what payment 
IS made, and hence it is not essential that the serv¬ 
ices should be paid for in money®® It has been 
held, however, that whether work is paid for by the 
day or by the job is a matter that may be consid¬ 
ered in determining whether the relation is that of 
master and servant or of employer and employee ®i 

§ 564. - Assistants Employed by Servant 

a. In general 


b. Absence of authorization or ratifica¬ 
tion by master 

Si In General 

A master is liable for acts done, by one whom the 
servant emoloya, with express or implied authority from 
the master, or with the master’s acquiescence or ratifi¬ 
cation, to assist the servant in the master’s work. 

While ordinarily a subordinate servant has no 
power to employ or discharge assistants, so as to 
render the mastei liable for their acts,®^ and, like¬ 
wise, a servant cannot, without authority, abandon 
the master’s service and substitute another person 
in his place so as to make the master responsible 
for the acts of the substituted servant,®® a master is 
liable for the acts of one whom the servant employs^ 
under authority given him by the master, to assist 
in the performance of the master’s work ®4 The au¬ 
thority to employ assistants may be either express®® 


66. NY—Osborer v Hoffman, 800 
NTS <690, 252 App Div F87, af¬ 
firmed 19 NE2d 924. 280 NY 523 
—Beatty v Thilemann, 8 NTS 
646. 16 Daly 20 

Tex—Oozpus Jaxu dtad In City of 
Grandview v Ingle, Civ App, 90 
S W 2d 8^1 657 

Compensation as element of relation 
generally see supra 4 2 
Selmbmesnenj; of wages paid 

The fact that one person is obli¬ 
gated to reimburse another for wag¬ 
es paid by the latter to an employee 
Is of no importance in determining 
In whose employment the employee 
is—^Liabbee v Travenot S S Co, C 
CANY. 87 F2d 62. certiorari denied 
Labbee v Travenot S S Co. 60 S Ct 
408, 281 US 754. 74 LEd 1164 

67. Tex —St Liouis Southwestern 

R Co of Texas v Hudson. Civ 
App, 286 SW 7^6, affirmed In 
part and reversed on other 
grounds In part Hudson v St 
Louis Southwestern R Co. of Tex¬ 
as, Com.App. 298 SW 811, rehear¬ 
ing denied 295 S.W 677. 

6a D S —^Riggs V Standard Oil Co, 
CaMlnn.. Ii30 F 199. 

89 C J p 1270 note 64. 

69. WVa—Ckopns gnxls cited In 
O'Dell V Universal Credit Go, 191 
SE 668, 670. 118 W.Va. 678 
89 C J p 1270 note 66 
ea Miss—^MiUsaps V Louisville, N 
O. & T. R Co, 18 So. 696, 69 Miss 
428. 

39 C J p 1271 note 6'6. 

61. Conn—Coibin v American 
Mills, 27 Conn 274, 71 Am D 68. 
ea Del—^Biddle v Haldas Bros, 
190 A 688, 8 W.W.Harr. 210 
GMl—C owart v Jordan, App, 44 S E 
2d 604 

Fa.—Saldukas v McEems. 16 A 2d 
80, 840 Pa 113—^Weimer v. West¬ 


moreland Water Co, 193 A. 666, 
127 Pa Super 201. 

6a Ala—^Emison v Wylcun Ice 
Cream Go. Ill So 216. 215 Ala 
604 

64. US —Waggaman v General Fi¬ 
nance Co of Philadelphia, OCA 
Pa, 116 F2d 254—Alabama Great 
Southern R Co v Alsup. CCA 
Mias, 101 F2d 176—Gulf Refining 
Co V Brown, CCAVa. 93 F2d 
670, 116 ALR 449 

Ala—Oorpns Jtuns qnotsd in Hams 

V Bell. 176 So 469, 471. 234 Ala 
679 

Ark —Cozpiu Juris quoted In Pullen 

V Faulkner, 117 SW2d 28. 80, 
196 Ark 281—Ice Service Co v 
Forhess. 21 SW2d 411, 180 ATk 
268 

Del—^Biddle v Haldas Bros, 190 A 
688, 8 WWHarr 210 

Ga —Cowart v Jordan, App, 44 S E 
2d 804 

Ill.—Corpus Juris dted in Trust v 
Chicago Motor Clubk 276 Ill App 
289, 300 

Ind—Standard Oil Co v Soderling, 
42 N E 2d 278. 112 Ind App 487 

Kan—Corpus Juris quoted in Dob¬ 
son V Baxter Chat Co., 86 P2d 1, 
4, 148 Kan 760 

La—Corpus Juris quotsd in Monetti 
V. Standard Oil Co. 196 So 89, 98 

Me—Copp V. Paradis, 157 A 228, 180 
Me 464 

Ohio—Great Atlantic ft Pacific Tea 
Co V. Davis. 167 NE 618, 22 Ohio 
App 100 

Okl —Corpus Jtiris dted In Magnolia 
Petroleum Co. v Pierce, 269 P 
1076, 1076, 182 Okl. 167, 61 A.LR. 
218 

Tex—Corpns Juris dtad in Gibson 
V. Texas Co, CivA.pp, 20 S W 2d 
849, 851, error dismissed 

WVa—O'Dell v. Umversal Credit 
Co., 191 SE 568, 118 WVa. 678— 
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corpus Juris cited in BnghtweU 

V Simpson, 148 SE 888, 886, 106 
WVa 471 

39 C J p 1271 note 78 
Scope of smpIoyiiMiLt 

(1) The employing servant must 
be engaged m something that is 
within the scope of his own employ¬ 
ment—O C Whitaker Co v Hall, 
Civ App. 180 SW2d 177, affirmed 
186 SW2d 720, 148 Tex 897 

(2) Scope of employment as affect¬ 
ing master’s liability generally see 
infra B 570 

■znploymsnt of prohibited person 
Master was liable for negligence 
of person employed by servant with 
authority to employ labor, although 
forbidden to employ that particular 
person—^BnghtweU v Simpson, 146 
SE 883. 106 WVa. 471. 

65. Ala—corpus Juris quoted In 
Harris v Bell, 176 So 469, 470, 284 
Ala 679 

Ark.—Corpus Juris quoted in Pullen 

V Faulkner, 117 SW2d 28, 80, 196 
Ark 281 

Ga.—Cowart v. Jordan, App, 44 SE 
2d 804—Cooper v Lowery, 60 SE 
1016. 4 GaApp 120 
Ean —Corpus Juris quoted In Dobson 
T. Baxter Chat Go, 86 P2d 1, 6, 
148 Ran 760. 

Me—Copp v. Paradis, 167 A. 228. UO 
Me 484. 

Md —Oorpns Juris dted m Great A^ 
lantic & Pacific Tea Co v Nop- 
penberger, 189 A. 484, 171 Md. 178. 
NJ — ^Blosick V. Standard Properties, 
177 A 428, 18 NJMisa 219. 

Fa—Corpus Juris quoted in Jacaml 
no V Hamaon Motor Frdght Co., 
6 A 2d 893. 896, 186 Pa.Super 866. 
Tex.—corpus Juris dted in Gibson 

V Texas Co, Civ App, 20 S.W.2d 
849, 861, error dismissed. 

W.Va.—Corpus Jnzls dted in Bright- 
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or implied it may be implied from the nature or 
extent of the work to be performed,from the cir¬ 
cumstances of the particular case,®® from the gen¬ 
eral course of conducting the business of the master 
by the servant,®® as where it is such as necessarily 
requires the help of others,^® or from the fact that 
an emergency arises necessitating assistance but 


a servant cannot bind the master by employing as¬ 
sistants in an emergency where he can do the work 
himself/2 or where there are fellow servants avail¬ 
able to assist,*^® or where a higher authority is avail¬ 
able to act.^® 

Acquiescence in hiring Authority to hire other 
servants to do the work of the master may be im- 


well V Simpaoiip 146 SB 888 , 386, 
106 WVa. 471 
89 C J p 1271 note 74 
68 . U S —Waggraman v General Fi¬ 
nance Co of Philadelphia, CCA 
Pa, 116 F2d 264 

Ala—Oozpiu JtLTui cLnoted la. Hama 
7 Bell. 176 So 469, 470, 284 Ala 
679 

Ark—Oorpna Jana quoted m Pullen 

V Faulkner, 117 SW2d 28, 30, 196 
Ark 231 

Del—Biddle v Haldaa Bros, 190 
A 588, 8 WWHair 210 
Ga—Cowart v Jordan, App, 44 S B 
2d 804—Cooper v Lowery, 60 S B 
1016, 4 GaApp 120 
Kan— Corpus Juris quoted la Dob¬ 
son V Baxter Chat Co, 85 P 2d 1, 
4, 146 Kan 760 

La—Corpus Juris quoted u Monettl 

V Standard Oil Co, App, 195 So 
89, 98 

Me —Copp V Paradis, 167 A 228, I 48 O 
Me 461 

Md — corpus Juris oltsd la Great At¬ 
lantic A Pacific Tea Co v Noppen- 
berger, 189 A 484, 171 Md 378 
Mo— Corpus Juris cited la Fuqua v 
Lumbermen's Supply Co, 76 S W 
2d 715, 720, 229 Mo App 210 
N J —^Koaick V Standard Properties, 
177 A 428. 13 N JMisc 319 
Pa— Corpus Juris quoted la Jocami- 
no V Harrison Motor Freight Go, 
Super, 6 A 2d 393, 296 
Tex— Corpus Jons oited la Gibson 

V Texas Co. Civ App, 20 SW2d 
849, 351. error diamissed 

W Va — Corpus Juris mtsd la Bright- 
well V Simpson, 146 SB 883, 386, 
106 WVa 471 
89 C J p 1271 note 76 
implied authority held showa 
Tex—Gibson v Texas Co, 20 SW 
2d 849, Giv App, error dismissed. 
WVa—Brlghtwell v Simpson, 146 
SB 888 , 106 WVa 471 
Xmplied authority held not showa 
Ind—Standard Oil Co v Soderling, 
42 NB2d 878. 112 Ind App. 487. 
Ohio —^Ford y Commercial Motor 
Freight, 14 NB 2 d 864. 57 Ohio 
App 884 

67. US —Waggaman v General Fi¬ 
nance Co of Philadelphia, CC.A. 
Pa, 116 F3d 264 

Ala— Corpus Juris quoted la Hams 
V. Bell, 176 So 469, 47IJ. 234 Ala 
679 

Ark — Corpus Juris quoted la Pullen 
V. Faulkner, 117 SW2d 28, 80, 186 
Ark 281, 


Del—^Biddle v Haldas Bros, 190 A 
688. 8 WWHarr. 210 
Kan—Cbzpns Juris quoted la Dob¬ 
son V Baxter .Chat Co, 85 P 2d 1. 
4. 148 Kan 760 

La—Corpus Juris quoted la Monetti 

V Standard Oil Co, App, 195 So 
89. 93 

Me—Copp V Paradis, 167 A 228, ISO 
Me 464 

Md—Corpus Jtirls mted la Great At¬ 
lantic & Pacific Tea Co v Hop- 
penberger, 1«9 A 431, 171 Ud 378 
HJ—^Koaick V Standard Properties, 
177 A 428, 13 NJMisc 219 
Pa—Corpus Juzu quoted la Jocami- 
no V Harrison Motor Freight Co, 
6 A 2d 393, 396, 135 Pa Super S56 
89 C J p 1271 note 76 
Authority held not implied 
Tex —O C TVTiitafcer Co v Hall, 
180 SW2d 177, Civ App, affirmed 
185 SW2d 720, 148 Tex 397 

68. Ala —Corpus Juris quoted la 
Harris v Bell, 176 So 469, 470, 
234 Ala 679 

Ark—Corpus Juris quoted la Pullen 

V Faulkner, 117 S W 2d 28, 80, 196 
Ark 281. 

Kan—Corpus Juris quoted la Dob¬ 
son V Baxter Cfiiat Co, 86 P 2d 
1, 4. 14S Kan 750 

La—Cofpus Juris quoted la Monetti 

V Standard Oil Co, APP , 196 So. 
89. 98 

Pa—Corpus Juris quoted la Jocami- 
no V. Harnson Motor Freight Co, 
6 A 2d 393, 396. 185 Fa Super. 866 
39 ChJ. P 1271 note 78 

60. Ala—Corpus Juris quoted la 
Harris v. Bell, 176 So 469, 470. 
284 Ala 679 

Ark—corpus Juris quoted la Pullen 

V Faulkner. 117 SW2d 28. 80, 196 
Ark. 281 

TCtLr } —Oorxnzs Juris quoted la Dob¬ 
son V Baxter Chat Co, 66 P 2d 1, 
4, 148 Kan 750 

La—Corpus Juns quoted la Monetti 

V Standard Oil Co, App, 196 So 
89, 93 

Me—Copp V Paradis, 157 A. 226, 
130 Me 461 

Md —Corpus Juris oited la Great At¬ 
lantic & Pacific Tea Co v. Noppen- 
berger, 189 A 434, 171 Md 378 
Pa—Corpus JozIb quoted la Jocaml- 
no V Hamson Motor Freight Co, 
6 A 2d 893, 896, 135 Pa Super 866 
89 C J p 1271 note 77. 

Authority imid aot implied 

Tex —O C. Whitaker Co v. Hall, 


180 SW2d 177, Civ App, affirmed 
186 SW2d 720, 148 Tex. 397 

70. Del—^Biddle v Haldaa Bros. 
190 A 688. 8 WWHarr 210 

Mo—Oorinis Juris cited la Fuqua v 
Lumbermen’s iSupply Co, 76 SW 
2d 715. 720. 229 Mo App 210 
NJ—^Kosick V Standard Properties. 

177 A 428, 13 NJMisc. 219 
39 C J p 1271 note 76 [a] 

Bemovul of snow held not to call 
for assistance—Koeick v Standard 
Properties, supra 

71. Del —Biddle v Haldas Bros, 
190 A 588. 6 WWHarr 210 

Me—Copp v Paradis. 157 A 22S, 130 
Me 464 

Mich—Marschall v Glaeser, 278 N 
W 763, 2*84 Mich 56, reversed on 
other grounds 282 NW. 882, 284 
Mich 66 

Pa—Saldukas v McKerns, 16 A Sd 
80, 340 Pa 113—^White v Consum¬ 
ers Finance Service, 15 A 2d 142, 
839 Pa 417—Corbin v George, 162 
A 459. 308 Pa 201 
Bequiremeata for appUoation of doo- 
txiae 

The emergency-emplosment doc¬ 
trine cannot be invoked merely to 
avoid an inconvenience, it is based 
on a sudden and unexpected incident 
which renders it necessary to obtain 
assistemce, and without which the 
emergency condition cannot be over¬ 
come by the servant or any coem- 
ployees in the regular service of the 
master—^Hall v O G Whitaker Go, 
186 B W 2d 720, 148 Tex. 697 
Emexgaaioy held sLot showu 
Store manager's wife could not be 
considered store owner's employee 
on theory that manager's illness cre¬ 
ated emergency giving him implied 
authority to substitute wife, where 
wife had been managing store for 
four days when acts involved oc¬ 
curred —Great Atlantic A Pacific 
Tea Co v Compton, 146 So. 106, 164 
Miss 668 

72. Mich —^Marschall v Glaeser, 
278 NW 763. 284 Mich 56. re¬ 
versed on other grounds 283 NW 
833, 284 Mich 66. 

73L Pa —Saldukas v. McKerns, If 
A2d 30. 840 Pa. 118. 

7A Tex —O CL Whitaker Co. v 
Hall, Civ App, 180 S.W2d 177, af¬ 
firmed 166 S.W2d 720, 148 Tex 
897. 
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plied when he knows of such hinng and acquiesces 
in it.'^s 

RatificaHon, A master may also become liable 
for the acts of an assistant employed by the serv¬ 
ant where he ratifies such employment^® 

Liability of servant. If the employment was au- 
thonzedj the employing servant is not liable for the 
acts of the servant so employed 

b. Absence of Authorization or Batification by 
Master 

SInca a parson amployad by a aarvant to assist him, 
Without authorization fh)nn, or ratification by, tha mas- 
tar, IS not tha latter's aarvant, the master is not liable 
for that person's acts under tha doctrine of respondeat 
superior, but tha master may be liable on other grounds 
and theories. 

Where there is neither express nor implied au¬ 
thority given a servant to employ another to per¬ 


form or to assist him in the performance of his 
work, or a subsequent ratification by his employer 
of such employment, the relation of master and serv¬ 
ant between the employer and one so employed by 
his servant does not exist and he is not bable for 
the negligent acts of the latter under the doctrine 
of respondeat superior.^® 

Liability of master on other grounds. While 
some decisions hold, apparently without qualifica¬ 
tion, that no liability attaches to the master on any 
ground by reason of acts of one employed by a serv¬ 
ant where such employment was neither authorized 
nor ratified,^® the weight of authority holds that the 
fact that the master cannot be held liable under the * 
doctrine of respondeat superior does not necessarily 
absolve him from habihty on other grounds,®® al¬ 
though the decisions are not in accord as to the cir¬ 
cumstances which will impose liability,®^ or as to 
the juridical theory on which that liability should 


76. Ark —Oozpoji Juui quoted In 
Pullen V Faulkner. 117 S.W2d 28. 
30, 196 Ark 231—^Ice Service Co v 
Forbeas, 21 SW2d 411. 1*80 Ark 
353 

Kan —CoTSfum Xiizls quoted la Dob¬ 
son V. Baxter Chat Go , 86 F 2d 1. 
4. 148 Kan 750 

Mo —Oorjraj ZtoHm oited la Fuana v 
Liumbermen'a Supply Co, 76 SW 
2d 716. 720, 229 Mo App 210. 

Utah—Ck)xpiui SwOm oited m Looney 
V PurgiB. 2 P 2d 112. 114, 78 Utah 
172 

89 C J IP 1271 note 79 

76. Ark —Coipoa SwAm quoted In 
Pullen V Faulkner, 117 SW2d 28, 
SO, 196 Ark 231—Ice Service Co. 
V. Forbeaa, 21 S W 2d 411, 1*80 Ark. 
258 

Ga.—Cowart v Jordan, App, *44 S E 
2d 804—Cooper v Lowery, 60 S E. 
1015, 4 Ga App 120 

Kan—Oozpufl OUzlfl quoted In Dob¬ 
son V Baxter Chat Co, 86 P 2d 1, 
4, 148 Kan 760 

Batfflratlon held not ahown 

Miaa—Great Atlantic & Pacific Tea 
Go. V Compton, 146 So 106, 164 
Miss 663 

77. Kan —Ooxpue Jnzla quoted in 
Dobson V Baxter Chat Co., 65 P 
2d 1. 4. 146 Kan 760 

SC—^Ellis y Southern R Co, 62 S 
E 228. 72 SC 465. 2 LRA.NS., 
378 

Liability of servant generally aee 
infra SS 676-678 

78. Ala —Oorpue JUxla quoted In 
Bmiaon v Wylaan Ice Cream Co, 
111 So 21«. 217, 216 Ala 604— 
Motor Terminal & Transportation 
Co V Simmons. 180 So 697, 28 
Ala.App 190 

Ark—Southern Kansas Stage Lines 
Co V Caplisle, 121 SW2d 77, 196 
Ark. 1066—Corpus Juris quoted in 


Pullen V PYiulkner, 117 SW2d 38. 
80, 196 Ark 231—Ctorpus Juris 

quoted in Interurhan Transp Co v 
Reeves. 108 SW2d 594. 698. 194 
Ark 321 

Cal— Corpus Jails oited In Gibbons 

V Naritoka, 283 P 846, 847. 102 
GalApip 669 

Del—^Biddle v Haldaa Bros, 190 A 
58*8, 8 WWHarr 210 
Ga—Cowart v Jordan, App, 44 SE 
2d 804 

Ind—Standard Oil Co v Soderlmg, 
42 N E 2d 873, 112 Ind App 487 
La.— iCotpns Juris oltad in Buisson 

V Potts, 156 So 40«. 409, 180 La 
830 

Me— Corpus Juris oited in Copp v 
Paradis, 167 A 228, 230, ISO Me 
464 

Mias —^Parker v. !Fllm Transit Co , 
18 So 2d 159, 194 Miaa 642—Corpus 
Jams oited in Great Atlantic & Pa¬ 
cific Tea Oo v. Compton, 145 So 
106. 106, 164 Miss 658 
N.J.—Corpas Jozls qncted in Koaick 

V Standard Properties, 177 A 428, 
429, 13 N JMisc 219 

NC— CoxpuB Jozls oited In Reaves 

V Catawba Mfg & Electric Power 
Co. 174 S.E 413, 416. 206 N C 628 

Ohio —Obxpns Jons oited In Sandlin 

V Hamilton Auto Sales Co., 197 
NE 23S, 49 Ohio App SI 48 

Pa— Cozpus Joris oited in Corbin v 
George, 163 A 469, 460, 808 Pa 
201 . 

Tenn—Oorpos Joris quoted In Pot¬ 
ter V Golden Rule Grocery Go. 84 
SW2d 364, 865, 169 Tenn 240 
Tex—O C Whitaker Co v Hall, 
Civ App, 180 SW2d 177, affirmed 
186 SW3d 720, 148 Tex. 897 
Va —^Moncier v Green, 27 S E 2d 921. 
182 Va 127 

Waah — Cozpus Jnzu quoted in 
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Bradley v S L Savidge, Inc, 128 
P2d 780, 783, 784, Ift Waah 2d 26 
89 C J p 1272 note 83 

Assistance contzazy to Instraotions 
When the assistance la secured 
contrary to the direct instructions of 
the master, he is not liable—Gib¬ 
bons V Naritoka, 288 P 846, 102 Cal 
App 669 

79. Neb—^Levln v Omaha, 167 N. 

W 214, 102 Neb 828 
89 C J p 1273 note 84 

sa Ala—Coxpns Joris nted In Em- 
ison V Wylaan Ice Cream Co, 111 
So 216, 215, 215 Ala 604 
Ark —Cozpns Jozls quoted in Malco 
Theatres v McLain, 117 S W 2d 45, 
49, 196 Ark 188—Corpus Juris 
quoted In Interurban Transp Co 
V Reeves, 108 SW2d 694, 698, 194 
Ark 821 

Xnharently dangeroos work 
In action against transfer compa¬ 
ny for injuries sustained by pedes¬ 
trian struck by a coil of wire being 
rolled down a plank by truck driver, 
where employment of driver by com¬ 
pany was diaiputed, work was not of 
an inherently dangerous character so 
as to be within the rule under which 
an employer is hahle for injunea 
caused even when work is delegated 
to one other than an employee — 
Ford V Commercial Motor Freight, 
14^NE2d 864, 57 Ohio App 854. 

81. Ala—Cozpus Juris oitsd In Em- 
ison V Wylem Ice Cream Co, 111 
So 216, 218. 216 Ala 604. 

Ark—OoqpuB Jnru quoted In Malco 
Theatres v McLain, 117 SW2d 
4'5, 49, 196 Aik. 188—Cozpns Juris 
quoted In Interurban Transp. Co. 
v Reeves, 105 8.W 2d 594, £98, 194 
Ark 321. 
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be explained.^2 Some decisions hold the master li¬ 
able where the act causing the injury was done in 
his presence and by his direction or with his assent 
and acquiescence, on the ground that the act is in 
effect that of the master hitnself and, according 
to some decisions, the master is not liable for the 
acts of a stranger where the servant, without au¬ 
thority so to do, delegates a particular duty to such 
stranger, and is not present and does not m any 
manner co-operate with the latter in the perform¬ 
ance thereof.8* Other decisions have formulated 
an even broader rule and have held that the negli¬ 
gence of a third person employed by a servant to 
do the work which the master employed the servant 
to do IS the negligence of the servant and that the 
master is liable for resulting injuries,*5 or have af¬ 
firmed the liability of the master on the ground that 
the injury was caused by an instrumentality used 
by the servant in the prosecution of the master’s 
business, thereby making the act complained of the 
act of the servant himself, without reference to 
whether the act causing the injury was or was not 
done in the presence of the servant.^^ 


Participation in wrongful act by servant. Where 
the facts show combined or commingled acts of 
negligence on the part of the servant and one whom, 
without authority, he has employed to assist him in 
performing the master’s work,®^ or where the facts 
are such that the servant can be said to be a party 
to, or to have participated in, the negligent act of 
the one so employed by him,88 the master is liable 
for an injury resulting from the negligent act, and 
his responsibility is based on the negligence of his 
servant 

§ S65. — Special Police Officers 

Apart from atatute, where a apecial police officer Is 
appointed by public authority, but is employed and paid 
by a private person, the latter is not responsible for an 
act of such officer performed In carrying out his duty 
as a public officer. 

Unless It is otherwise provided by statute,®® a pri¬ 
vate person or corporation is not responsible for the 
acts of a special police officer, appointed by public 
authority, but employed and paid by the private per¬ 
son or corporation, when the act complained of was 


88. Ala.—Shniaon v Wylam Ice 
Cream Oo, 111 So 218, 216 Ala. 
604 

Baals of UaUUty 

Where a aervant charged with the 
performance of certain duties dele¬ 
gates them to a stranger, to be per¬ 
formed in the servant’s presence, 
the latter is deemed to be co-operat¬ 
ing with the stranger, and his negli¬ 
gence in law IS that of the servant — 
Interurban Transp Co v Reeves, 
108 iSW2d 694. 698, 194 Ark 321 
88. Cai—Gibbons v Nantoka, 283 
P 846, 102 GalApp 669 
Minn—Guild v Miller. 271 NW 832. 
199 Minn 141 

Miss — Ooxpna Jozls dted m Slaugh¬ 
ter V Holsomback, 147 So 818, 
323 

Mo—Semper v American Press, 273 
SW 186, 217 MoApp 66. 

NY—Bicciardi v McMahon, 299 N. 

Y S 440, 168 Miac 6i59 
89 C J p 1272 note 67 

Whara the servant la preseiLt, but 
aSlaep, it cannot be said that the 
-stranger is acting under his direc¬ 
tion and the master cannot be held 
for the acts of the stranger under 
such circumstances —^Elkin Motor 
Co V Ragland, 6 TennApp 166. 

84. Cal— Ooxpna Juris etted la Gib¬ 
bons V. Nantoka, 288 P. 846, 847, 
102 CalApp 669. 

89 C J p 1272 note 88. 

85. Azk.—^Malco Theatres v. M6- 
•Lain, 117 S W 2d 48, 196 Ark 188— 
Interurban Transp Co v. Reeves, 
10'8 S.W2d 694, 194 Ark 821 

88^ Ala —Ooxpna Juris dted In Har¬ 


ris V Bell, 178 So 469, 470, 234 1 
Ala 679—Ooxpna Jtirls gnoted In 
Emison v Wylam Ice Cream Co, 
111 So 21<6. 218, 216 Ala 604 
89 C J p 1272 note 89 
**In such a case we can recognise 
no valid dletmctlon between a case 
where the servant was present with 
hia assiatflnt at the time and place 
of the accident and a case where 
the servant was elsewhere In each 
caae the aervant usee the instru¬ 
mentality for the purpose intended 
and authorized and in each case the 
directed act of the assistant is 
equally the act of the servant”— 
Emison v Wylam Ice Cream Co, 111 
So 216, 218, 215 Ala 504 
Servant's hnowledgs of risk 
Master who intrusts servant with 
an instrumentality is subject to lia¬ 
bility for harm caused by its negli¬ 
gent management by one to whom 
servant intrusts its custody to serve 
purposes of master, if servant 
should realize there is undue risk 
that such person will harm others 
by Its management—^Potter v Gold¬ 
en Rule Grocery Co, 84 S W 2d 864, 
169 Tenn 240 

87. Mo —^Blumenfeld v Meyer- 

Schmid Grocer Co. 230 SW 182, 
206 MoApp 609—Weatherman v 
Handy, App, 198 SW 459 
Nagligenoe in sagnglng or falling to 
supervise assistant 
If negligence of employee m en¬ 
gaging mcompetent assistant or in 
failing to supervise assistant is 
proximate cause of damage, employ¬ 
er is liabla although employment of 
assistant was unauthorized where 
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assistant's negligence in presence of 
employee and in combination with 
hie negligence contributed proxi- 
mately to accident—Copp v* Paradis, 
167 A 228, 180 Me 464 
88. Mo —^Blumenfeld v. Meyer- 
Schmid Grocer Co, 330 SW 133, 
206 MoApp 609—Weatherman v. 
Handy, App, 198 S.W 459 

88. Mo—Weatherman v. Handy, su¬ 
pra. 

39 C J p 1278 note 92. 

90. Cal —Corpus Jnns gnotsd in 
Maggi V Pompa, 887 P. 982, 983, 
105 CalApp 496. 

Ga—Kent v Southern Ry Co, 184 
BE 688, 62 Oa.App 781. 

Idaho—Corpus Jhns quoted In Mac¬ 
Donald V Ogan, 129 P2d 664, 655, 
64 Idaho 168 

Va.—Corpus Juris dted in Norfolk 
& W Ry Co V Haun, 187 S E 
481, 482, 167 Va 157 
89 G J p 1278 note 93 
Special police for roUroods 
The statute providing for the ap¬ 
pointment of special policemen for 
railroads, emd authorizing such po¬ 
licemen to exercise in the counties, 
etc, m which the railroads are sit¬ 
uated all the authority and powers 
held by constables, etc, does not 
make the corporation spplymg for 
the appointment liable for every¬ 
thing such policemen may do, re¬ 
gardless of whether it be for the 
protection of Its property or the 
preservation of peace and good order 
on Its premises—Philadelphia, B & 
W. R Co. V. fitumpo, 77 A. 266, 112 
Md 671. 
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performed in carrying out his duty as a public offi¬ 
cer,or was committed in furtherance of some per¬ 
sonal purpose to the special officer.^3 However, 
where such officer is acting m performance of the 
duties for which he is employed, such as the pro¬ 
tection of propertj-, the employer may be liable for 
his acts,although the act resulting in the mjury 
is a misjudged and wrongful act,^^ or in excess of 
his authority.9B The employer will be liable where 
the movements of the special officer are directed 
by him 9® 

Whether the acts complained of are inflicted by 
one in his capaaty as a servant or as an officer is 
to be determined by all the circumstances in evi¬ 
dence.® 7 Any irregularity in the original appoint¬ 
ment of the officer is unimportant in determining 
whether or not there is liability on the ground that 


he is an employee.®* 

§ 566. -Servants Hired or Lent to or 

under Control of Third Person 

a. In general 

b Payment and right to discharge 
c. Driver and team hired to third person 

a. In General 

Where ■ aervant la loaned by the employer to an¬ 
other, the question whether the general or the special 
employer is liable for his acts while in the special em¬ 
ployment generally depends on which one retains the 
right of direction and control over him and in whose 
business the servant was engaged while performing the 
act complained of; in some circumstances both mas¬ 
ters may be liable. 

The Corpus Juris statement, which has been char¬ 
acterized as dear and concise, is that a servant may 


01. U S —^Red River Lumber Co v 
Cardenas, CCACal. 95 F2d Id? 
Cal.—Corpus Jans quoted in Haasi 
V. Pompa. 287 P 983. 983, 105 Cal 
App 496 

Conn —OoKpiia JiuAm oltod ta Krowka 
y Colt Patent Fire Arm Mfg. Go, 
8 A2<1 6. 9, 125 Conn 705 
Oa—^Kent v. Southern By. Co, 184 
SB 698. 63 OaApp 731 
Idaho—Corpus Jons qnoted In Mac¬ 
Donald* v Ogan, 129 P2d 664. 666, 
64 Idaho 168 

Me—Neallus v Hutchinson Amuse¬ 
ment Co, 139 A 671, 126 Me. 469, 
55 ALR 1191 

N T.—Biniewski v City of New York, 
44 NYS2d 543. 267 App Div 108 
Ohio—^New York, C & St Louis Ry 
Go V Fiebacl^ 100 NB 889, 87 
Ohio St 254. 43 LRA.NS. 1164 
Pa—^Kirkpatrick v Alan Wood Steel 
Co. 12 A 2d 22, 888 Pa. 126 
Tex —^Hudson v St Louis South¬ 
western Ry Co of Texas, Com 
App. 298 SW SIX. rehearing de¬ 
nied Hudson V St Louis South¬ 
western Ry. Co of Texas, £96 S W 
677—Brady v Gulf. C & S F Ry 
Co, Civ App., 71 S.WSd 308, error 
refused 

Va—Corpua Juam cited In Norfolk 
& W. Ry Co V Haun, 187 S B 481, 
482. 167 Va 167 

WVa—^Thompson v Norfolk & W. 
Ry Co. 182 SB 880. 116 W.Va 
705 

89 C J p 1273 note 94 
Ezeoutioa of varnuit 
Corporation employing public offi¬ 
cer was held not liable for homicide 
committed by him in executing war¬ 
rant for misdemeanor not involving 
company's interests, although war¬ 
rant was procured by compans^s 
agent who knew that it was void — 
Massachusetts Cotton Mills v Haw- 
klus, 189 SB 62. 164 Ga 594. an¬ 
swers conformed to 189 S B, 429, 87 
GaApp 198. i 


Acting as aisssenger’s guard 
Cal—St John v Reid. 61 P2d 868. 

17 Cal App 2d 5 
StzikiBg arrested parson 
Where a special railroad police¬ 
man, after having made a wrongful 
arrest at the instigation of an em¬ 
ployee of the railroad, wantonly, and 
without excuse or provocation, 
strikes the person arrested, the com¬ 
pany will not be liable for such act, 
if it appears that it was not insti¬ 
gated by the company’s employee — 
Finfrock v. Northern Cent Ry Go, 
68 Pa Super. 62 

90. Idaho—Corpus Juris quoted In 
MscDcnald v Ogan. 129 P2d 654, 
655, 64 Idaho 168 
89 C J. p 1273 note 96 

93- Ga.—MassachusettB Cotton 
Mills V. Hawkins. 189 SB 62, 164 
Ga 694, answers conformed to 189 
SB 439. 87 GaApp 198 
Md —^Baltimore A O R Co ▼. 

Strube, 78 A 697, 111 Md 119. 

Me—^Neallus v. Hutchinson Amuse¬ 
ment Co., 189 A. 671, 126 Me 469. 
63 ALR 1191 

Okl—Empire Oil & Refining Co v 
Fie'Os, 73 P2d 164. 181 Okl. 281 
Tex—^Hudson v St Louis South¬ 
western Ry Co of Texas, Com. 
App. 298 SW 811, rehearing de¬ 
nied Hudson V. St Loms South¬ 
western Ry Co of Texas. 296 S 
W 577 

89 C J p 1278 note 96 
Employment u theater 
'VVheie special police officer was 
employed by theater owner to pro¬ 
tect property, to check ticket stubs, 
and to nuLintam order, theater owner 
could not avoid liability to patron 
assaulted by special officer on ground 
that officer was acting only in dis¬ 
charge of hiB police duties.—Mc- 
Chnstian v. Popkin, 171 P2d 85, 75 
Cal App 2d 249. 


Bellrosd polios 

Fact that railroad police are com¬ 
missioned as police officers does not 
absolve railroad from liability for 
their unlawful acts committed with¬ 
in scope of railroad's business 
Ind—^Matthews v New York, C A 
St L R Co, 161 NB 653, 98 Ind 
App 618. 

Ohio—New York, C A St Louis Ry 
Co V Fieback. 100 NB 889. 87 
Ohio St 254, 48 LRA.NS, 1164 
Tex—Brady v Gulf. G A S F Ry 
Co, Civ^p, 71 SW2d 808, error 
refused 

89 CJ p 1273 note 96 [c]. 

94. Tenn—Terry v Burford, 176 
SW 638, 131 Tenn 461, LRA 
1916F 714 

96. Mont —^Rand v. Butte Blectnc 
R Co, 107 P 87, 40 Mont 898 

Bailroad gusirds 

Mo—^Adams v. St Louis-San SVan- 
cisco Ry Co, App, 251 SW 124. 
Tex—Hudson v St Louis South¬ 
western R Co, Com App, 293 S 
W 811, rehearing denied Hudson 
V St. Louis Southwestern R Go. 
of Texas. 296 S.W 677 

96b Mass—^Zygmuntowics v. Ameri¬ 
can Steel A Wire Co, 184 N B 886, 
240 Mass 421 

W Va —^Layne v Chesapeake A O. 
R. Co., 67 SB 1103, 66 WVa 607. 

97. Tex—^Texas A N 0 R Co v. 
Parsons. 113 SW 914. 102 Tex. 
167, 182 Am SR 867 

Presumptions as to capacity as serv¬ 
ant or as officer see infra S 616 

9a Tex—St Louis Southwestern 
R Co of Texas v. Hudson, Giv 
App. 286 SW 766, affirmed In 
part and reversed on other grounds 
‘ in part Hudson v. St Louis South¬ 
western R Co of Texas, Com App, 
298 SW 811, rehearing denied 296 
aw. 677. 
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be loaned or hired by his master for some special 
purpose 90 as to become, as to that sendee, the serv¬ 
ant of the person to whom he is loaned or hired, and 


to impose on the latter the usual liabilities of a mas¬ 
ter, the general or original master being correspond¬ 
ingly relieved 89 While it has been said that a de¬ 


ss. us—Denton t Tazoo & M V 
R Co, Mias. S2 S Ct 141, 284 U 
S 306, 76 LEd 810—Malisfaki ▼ 
Indemnity Ina Co of North Amer¬ 
ica, CCAMd. 135 F2d 910—Blair 

V Durham, CCATenn, 134 F2d 
729, rehearing denied 139 F 3d 260 
—Jonea v George F Getty Oil Co, 
CCANM, 92 F2d 266, certiorari 
denied Aaaoclated Indemnity Cor¬ 
poration V George F Getty Oil 
Co, 68 sot 644, 303 US 644, 82 
LEd 1106—^Harlan v Bryant, Z 
CAIll, 87 F2d 170—Norfolk & 
W Ry Co V Hall, CCAWVa, 
67 F2d 1004—^American Fidelity & 
Cas Co of Richmond, Va. v 
Zurich General Acc & Liability 
Ina Co, D C S C, 70 F Supp 618— 
The H O Jefferaon, DC Pa, 69 F 
Supp 660 

Ark —Barton-Manafleld Co ▼ Bogey,. 
147 SW2d 977, 201 Ark 860 

Gal—^Moaa v Chronicle Puh. Co, 
263 P 88. 201 Cal 610. 66 ALR 
1258—Lowell v Hama, 74 P 2d 
661, 24 CalApp2d 70—Oorpfiu 

Jiula olted IxL Nichola v Hitchcock 
hTotcr Co, 70 P2d 664, 669, 22 
Cal App 2d 161—Carlaon v Sun- 
Maid Raialn Growers* Aaa'n, 9 P 
8d 646, 121 CalApp 719—Valdick 

V Le Clair, 289 P 673, 106 Cal. 
App 489—^Peters v United Studloa, 
277 P 166, 98 CalApp 373 

Colo—Gorpns Jozia gnotad In Lan- 
dia V McGowan. 166 P 2d 180, 187, 
114 Colo 866 

D C —^Balinovio v Evemng Star 
Newspaper Co, 113 F 2d 606, 72 
App DC 176, certiorari denied 61 
set 42, 811 US 676, 86 LBd 434 

Fla—Postal Telegraph & Cable Co 

V Doyle, 167 So 368, 128 Fla 696, 
affirmed 176 So 616, 128 Fla 707 

Ga —Ooepna dtizla qpoied la Bibb 
Mfg Co V Souther. 184 SE 421, 
^24, 62 Ga.App 722. 

in —^Merlo y. Public Service Co 
of Northern Illinois, 46 N E 2d 666, 
281 Ill 300, followed In 46 NE2d 
C77, 381 Ill 886—Creek v Naylor, 
38 NE2d 740, 809 Ill App 601— 
Bird V. Louer, 272 Ill App 622— 
Meyer y All-Electrio Bakery, Inc, 
271 111 App 622 

In>l—Standard Oil Co. y Soderling, 
42 NE2d 878, 112 IndApp 437— 
Lieber y Meaalck, 178 NE 288, 92 
Ind App 264 

loTia—^Anderson y Abramson, 18 N 
W2d 816, 284 Iowa 792. 

Kan—Oozpoa Jnzis aaoted la Mose- 
man v L M Penwell Undertaking 
Co. 100 P2d 669, 678, 161 Kan 
610 

Ky —Cknrpiis Jnxla olted la Bowen 
y. OradiBon Conat Co, 82 S.W.2d i 
1914, 1916, 286 Ky. 270. I 


Me—^Fr<>nyea v Maine Steel Prod- 
ucra Co. 170 A 515, 132 Me 271 
Mich —Rockwell y Grand Trunk 
Wratern Ry Co, 234 NW 159, 258 
Mich 144 

Minn —Wicklund y North Star Tim¬ 
ber Co. 287 NW 7. 205 Minn 596 
Mo —^Kourik y Engliah, 100 S W 2d 
901, 840 Mo 367—Oozpus guzis 
quoted in O'Bnen y Rmdakopf, 70 
SW'2d 1086, 1088, 334 Mo 1233— 
Ooipus Jons quoted in Roman y 
Hendncka, App. 80 SW2d 907, 
908—Gorman y A R Jackson 
ICanaas City Showcase Works Co, 
App. 19 SW2d 659 
Mont—Devaney v Xjawler Corpora¬ 
tion, 56 F2d 746, 101 Mont 679 
Neb—Mansfield v Andrew Murphy 
& Son. 298 NW 749, 139 Neb 793 
NJ—Younkera y Ocean County, 38 
A 2d 898, 130 NJLaw 607 
NY—^Ramsey v New York Cent 
R Co, 199 NE 65. 269 NY 219, 
102 ALR 611—^Irwin y Klein, 276 
NYS 41, 243 AppDiv. 28—Van 
Deusen y Ruhtz-Fike Engineer¬ 
ing & Conatruction Corporation, 
264 NYS 896. 238 App Diy 178. 
appeal diamisaed 188 NE 100, 262 
NY 639—^Ixolla y City of New 
York, 280 NYS. 873, 165 Miac 908 
—^Robins Dry Dock & Repair Co 
y Navigazione Libera Triestina 
S A, 279 NYS 267, 164 Miac 
788, affirmed 186 NE 698, 261 NY 
466, reargument denied 188 NE 
47, 262 NY 521. certiorari denied 
Moran Towing & Tranap Co v 
Robins Dry Dock & Repair Co, 64 
S Ct 72, 290 U S 656, 78 L Ed 668 
and 54 S Ct 72. 290 U S 667, 78 L 
Ed 669 

NC—^Leonard y Tatum & Dalton 
Transfer Co, 12 S E 2d 729, 218 
NC 667. 

Ohio—^HaUaaa v WilkolC Co, 47 N. 

E2d 199, 141 Ohio St 189 
Okl —^Wylie-Stewart Machinery Co 
v Thomas, 137 P2d 666, 192 Okl 
606 

Pa—^McGrath y Edward G Budd 
Mfg Co, 86 A 2d 803, 848 Pa 619 
—^Rau y Wilkea-Barre & E R Co, 
167 A 230, 811 Pa 610—Milwaukee 
Locomotive Mfg Co y Point 
Marion Coal Co, 144 A. 100, 294 
Pa 288 

Tex —^Magnolia Petroleum Co y 
Francia, Civ App, 169 8W2d 286, 
error refused—Goipu Juris oited 
la Steele v Wells, Civ App, 134 
SW.2d 877, 878, error refused— 
OoepuB Juris quoted la City of 
Grandview v. Ingle, Civ App, 90 
SW2d 856, 857—^Independent- 

Eastern Torpedo Co y Hemngton, 
Civ App. 69 SW2d 222, 1108, re¬ 
versed on other grounds 96 SW 
2d 377, 128 Tex 17 
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Wash —^McHugh v King County, 128 
P2d >5^4, 14 Wash 2d 441—B & 
B Buildmg Material Co v Win¬ 
ston Bros Co, 290 P 839, 168 
Wash 130 

Wis—^De Forest Dairy Co v Fried¬ 
rich, 232 NW 543. 202 Wis 261 
39 C J p 1274 note 4 
Liability for acta of bailee’s serv¬ 
ant in general see Bailments | 
40 b 

Motor vehicle and driver hired or 
loaned to third person see the C 
JS title Motor Vehicles f 486, 
also 42 CJ p 1097 note 60-p 1099 
note 71 

Status of servant loaned or hired to 
another see supra 9 2. 

leading ossa 

US—Standard Oil Co v Anderson, 
NY. 212 US. 216. 29 S Ct 262, 68 
LEd 480 

Genszal sxiipIoyex*s Istsrast la work 
The rule applies, even though the 
general employer may have an in¬ 
terest in the work 
NY—Osborg v Hoffman, 800 NYS 
690, 252 AppDiv 687, affirmed 19 
NE2d 924, 280 NY 638 
Pa—^Bojarski v. M F Howlett, Inc, 
140 A 644, 291 Pa 486 

The Implied or eapzess ooasent of 
the BSTvaat to the transfer must ap¬ 
pear m order to establish a transfer 
of the servant for a special service 
—^Younkers v Ocean County, 88 A 2d 
898, 130 NJLaw 607—Pederson v 
Edward Shoe Corporation, 142 A. 18, 
104 NJLaw 666 

BpaoW servaafe as to soms aots 

The fact that a person is one em¬ 
ployer's general servant does not, as 
a matter of law, prevent him from 
becoming the special servant of an¬ 
other, who may become liable for 
his acts, and he may become such 
other's servant as to some acts and 
not as to others 

Aril—^Lee Moor Contracting Co v. 

Blanton. 66 P 2d 86, 49 Ariz 130 
Tex—Hilgenhezg v Elam, 198 SW 
2d 94, 146 Tex 487 

The sK pazte sots of a master can¬ 
not make his servant the servant of 
another or shift responsibility there¬ 
for to another —^Younger Bros v 
Moore, Tex Giv App , 186 S.W 2d 780, 
error dismissed, judgment correct 

Agzeemsat to bsooma nacter 
Buyer, having voluntarily agreed 
to osBume nak of damage resulting 
from seller's employees' servioes in 
using dynamite, was bound by agree- 
manL—Heroules Powder Co v Harry 
T CampheU Sons Co. 144 A. 510, 16$ 
Md. 846, 62 ALR 1497. 



§ 566 


MA8TEB AND SERVANT 


57 C.J.S. 


termination of this matter calls for the considera¬ 
tion of many different factors,^ and that every case 
presents facts peculiar to itself,^ the usual test of 
liability for the acts of the servant is whether in 
the particular service in which the servant is en¬ 
gaged or which he is requested to perform he con¬ 


tinues liable to the direction and control of his orig¬ 
inal master or becomes subject to the direction and 
control of the person to whom he is loaned or hired, 
or who requests his services but it has been said 
that in the application of this test the authorities 
cannot be reconciled,^ and that it is difficult to de- 


1. Mont —^Devanev v Lawler Corpo¬ 
ration, 56 P2d 746, 101 Mont 679 

Vt—Papillo'B Adm'x v Praine, 164 
A 537, 106 Vt 193 

2. Mont—^Devaney v Lawler Cor¬ 
poration, 66 P2d 746, 749, 101 

Mont 579 

3. US —Harlan v Bryant, CCA 
Ill, 87 F2d 170—^Bertino v. Marion 
Steam Shovel Co, CCAMo, 64 F 
2d 409—^Yelloway, Inc, v Hawkina, 
CCAMo, 38 F2d 731—The Com¬ 
mandant, DCMd, 23 F2d 100 

Ala—^Williams v Central of Georgria 
By. Co, 124 So 878, 220 Ala 298 
Anz—Lee Moor Contracting Co v 
Blanton, 66 P 2d 85, 49 Anz 130 
Ark—^Barton-Manafleld Co v. Bogey, 
147 SW2d 977, 201 Ark 860 
Gal—^McComaa v. A1 G Barnes 
Shows Co, 12 P.2d 680, 216 Cal 
686—Lowell V Hams, 74 P 2d 661, 
24 Cal App 2d 70—Carlson v Sun- 
Maid Baisin Growers' Ass'n, 9 P 
3d 646, 121 Cal App 719 
Colo —OogrpQs Otuis amotad la Landis 

V McGowan, 165 P 2d 180, 187, 114 
Colo 356—Gallagher Transfer & 
Storage Co v Public Service Co 
of Colorado, 188 P 2d 926, 111 Colo 
162—^Thayer v Kirchhof, 266 P. 
226, 83 Colo 480 

DC—'Western Marine & Salvage Co 
V. Ball, 37 F2d 1004, 69 App D C 
208, certiorari demed Ball v West¬ 
ern Marine & Salvage Co, 60 S 
Ct. 863, 281 U.S 749, 74 LEd. 1161 
Ga —OoTffUB Juris gnoted la Bibb 
Mfg Co V Souther, 184 SJO 421, 
424, 63 GaApp 722 
Ill—^Merlo V Public Service Co of 
Nortbem Illinois, 46 NE2d 666, 
881 Ill 800, followed in 46 KE 2d 
677, 381 Ill 886—^Bird v Louer, 
272 Ill App 522—Meyer v. All- 
Blectnc Bakery, Inc, 271 Ill App. 
622—'Warput v. Reading Coal Co, 
250 Ill App 460. 

Ind—Standard Oil Co v. Soderling, 
42 hrE2d 873, 112 Ind App 437 
Iowa —Anderson v Abramson, IS 
NW2d 316, 284 Iowa 792 
Kan —OappOM Juris gnotad la Mose- 
TTiRji V L M Penwell Undertak¬ 
ing Co, 100 P 2d 669, 678, 161 Kan 
610 

Ky—C L. & L Motor Express Co 

V Achenbach. 82 SW2d 886, 341, 

269 Ky 228—^Bowen v Gradison 
Const Co, 32 S W 2d 1014, 286 Ky 

270 

Me—^Frenyea v Maine Steel Prod¬ 
ucts Co, 170 A 616, 132 Me 271 
Md—Baltimore Transit Co v State, i 
to Use of Schriefer, 40 A 2d 678, I 


184 Md 250—^Dippel v Juliano, 137 
A 514, 152 Md 694—Hooper v 
Brawner, 129 A 672, 148 Md 417, 
42 ALB 1437 

Mich —Rockwell v. Grand Trunk 
Western By Co, 234 NW 169, 
263 Mich 144 

Minn —St Paul-Mercury Indemnity 
Co V St Joseph’s Hospital, 4 N W 
2d 637, 212 Minn 658 
Miss—^Yazoo & M V B Co v Den¬ 
ton, 183 So 656, 160 Miss 850, 
affirmed 62 S Ct 141, 284 U S 305, 
76 LEd 310 

Mo—^McFarland v. Dune Machinery 
A Equipment Co, 158 SW2d 67, 
848 Mo 841, 136 ALB 616—Oor- 
pns Jnzu gaoted la O'Brien v 
Bindakopf, 70 SWSd 1085, 1088, 
834 Mo 1233—Coorpns Jans gaoted 
la Roman v Hendricks, App, 80 
SW2d 907, 908 

Mont—^Devaney v Lawler Corpora¬ 
tion, 66 P2d 746, 101 Mont 679 
Neb—^Mansfield v Andrew Murphy 
& Son, 298 NW 749, 139 Neb 798 
N J —^Younkera v Ocean County, 88 
A 2d 898, 130 NJLaw 607 
NY—Irwin v Klein, 8 NE2d 601, 
371 N Y 477—^Ramsey v New 
York Cent B Co, 199 NE 66, 
269 NY 219, 102 ALB 611— 
Cume V International Magazine 
Co, 176 NB 630, 266 NY 106— 
Bartolomeo v Charles Bennett 
Contracting Co, 156 NE 98, 246 
N Y 66—^Van Deusen v Ruhtz-Pike 
Engineering & Construction Cor¬ 
poration, 264 NYS 395, 288 App 
Div 178, appeal dismissed 188 N 
E 100, 262 NY 639—Irolla v 
City of New York, 280 NYS 873, 
166 Misc 908—^Robins Dry Dock 
& Repair Co. v Navigazione Li¬ 
bera Trlestina S A, 279 NYS 
267, 164 Misc. 788, affirmed 186 N 
E 698, 261 NY 466, reargument 
demed 188 NE 47, 262 NY 621, 
certiorari demed Moran Towing 
and Transp Co v Robins Dry 
Dock & Repair Co, 64 S Ct 72, 290 
US. 666, 78 LEd 668 and 64 S Ct 
72, 290 US 667, 78 LEd 669 
Ohio—^Halkias v. Wilkoff Co, 47 
NE2d 199, 141 Ohio St 139 
Okl — OovffUB Jnxlji gnotad la City of 
Tulsa V. Randall, 62 P2d 83, 84, 
174 Okl 630 

Pa —Siidekum v Animal Rescue 
League of Pittsburgh, 46 A 2d 69, 
868 Pa 408—^Kimble v Wilson, 42 
A 2d 626, 862 Fa 275—Dunmlre v. 
Fitzgerald, 87 A 2d 696, 349 Pa. 
611—^McGrath v. Edward G Budd 
Mfg Co, 36 A 2d 808, 848 Pa 
619—^Bau V Wilkes-Barre & E R 
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Co, 167 A 280, 811 Pa 610—Oor- 
don V S M Byers Motor Car Co, 
164 A 884, 309 Pa 463—Stepha- 
nelli V Yuhas, 7 A 2d 124, 136 Pa 
Super 678—^Eissell v Motor Age 
Transit Lines, Inc, Com PI, 30 
Erie Co 161, affirmed 68 A 2d 698. 
867 Pa 204 

Tenn—Gaston v Sharpe, 168 SW 
2d 784, 179 Tenn 609 
Tex—^Hilgenberg v Elam, 198 SW 
2d 94, 145 Tex 437—Steele v. 

Wells, Civ App, 184 SW2d 877, 
error refused—Coiims JnzlB dtad 
la Hkden Co. v Riggs, Civ App, 84 
SW2d 789, 794—Gorpiu Juris olt- 
ed la Elrausse v Decker, Civ App, 
67 S W 2d 1124, 1126 
Vt—^Pappillo's Adm'x v Praine, 164 
A 587, 106 Vt 193 

Wash —^B & B Building Matenal 
Co. V Winston Bros Co, 290 P 
839, 158 Wash 130 
89 CJ p 1274 note 6 

Selootioa or reteatloa of amployaa 

(1) Master having no voice in se¬ 
lection or retention of employee 
loaned to him by another has no 
power of control over such employee 
—^Moss V Chromcle Pub Co, 268 P. 
88, 201 Cal 610, 56 ALR 1268— 
Billig V Southern Pacific Co, 209 P 
241, 189 Cal 477—^Lowell v Hams, 
74 P 2d 661, 24 Cal App 2d 70—Carl¬ 
son V Sun-Maid Raisin Growers’ 
Ass’n, 9 P2d 646, 121 Cal App 719— 
Valdick V LeClair, 289 P 678, 106 
Cal App 489 

(2) In the absence of any express 
agreement, the law puts the liabil¬ 
ity for the acts of a servant on the 
person responsible for the servant's 
selection and retention —^Lowell v. 
Hams, supra 

Work of handling nails, done by 
men furnished by raalroads under 
postal regulation, was held govern¬ 
mental work relieving railroads from 
liability for injury to railway postal 
clerk, direction exercised by postal 
clerk over men furnished by rail¬ 
roads comprehends power to super¬ 
vise and control movement, and has 
force of command—^Denton v Yazoo 
AM V R. Co, Miss, 62 set 141, 
284 US 306, 76 LEd 810. 

JDlreotloiL of elevator operator by 
persona other than owner and man- 
aferer of building held not shown — 
Conover v. Hecker, 26 N.W2d 774, 
817 Mich 286 

4i Ill —Warput V Reading Coal 
Co, 260 lUApp 450. 
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termine what is meant by “control.”^ 

It is not so much the actual exercise of control 
which IS decisive as the right to exercise such con¬ 
trol.® In order to escape liability, the original mas¬ 
ter must resign full control of the servant for the 
time being, it not being sufficient that the servant is 
partially under the control of a third person and 


it IS necessary to distinguish between authoritative 
direction and control and mere suggestions as to de¬ 
tails or the necessary co-operation where the work 
furnished is part of a larger operation.® A servant 
of one employer does not become the servant of an¬ 
other for whom the work is performed merely be¬ 
cause the latter points out to the servant the work 
to be done,® or supervises the performance there- 


6. Md —^Dippel V Juliano, 187 A 
614. 162 Md 694 

6> Cal —^Lowell v Hama 74 P 2d 
561, 24 Cal App 2d 70—OOrpu Jnr- 
la ^ted iB Peters v United Studios, 
277 P 166, 168, 98 Cal App 373 
Colo —Oorpns druu guotad la. Landis 
V. McGtowao, 166 P2d 180, 187, 114 
Colo 856 

Gta—Ck»vu JTula aiuitsd la Bibb 
Mfsr Co V Souther, 184 SH 421, 
424, 62 GaApp 722 
Ill—^Warput V Reading Coal Co , 260 
Ill App 460 

Han—OorpiiB Jnns q,iioted la Mose- 
man v L M Penwell Undertaking* 
Co, 100 P 2d 669, 673, 161 Han 610 
Me —Oonpus Jlizls eitod la Frenyea 

V Maine Steel Products Co, 170 A 
616, 132 Me 271 

Mo —Cozpna JTiizls quoted la O'Bnen 

V Rindskopf, 70 SW2d 1086, 1088, 
834 Mo 1238—Coma Jons qtioted 
la Roman v Hendricks, App, 80 
S W 2d 907, 908 

Okl—Oorpiu JwAm quoted la City 
of Tulsa V Randall, 62 P 2d 33, 34. 
174 Okl 630. 

Fa —Siidekum v Animal Rescue 
League of Pittsburgh, 46 A Sd 69,. 
853 Pa 408—^Kimble v Wilson, 42 
A 2d 626, 862 Pa 276—Dunmire v 
Fitzgerald, 87 A 2d 696, 849 Pa. 
611—Gordon v S M Byers Mo¬ 
tor Car Co, 164 A 834, 309 Pa 463 
—^Hissell Y Motor Age Transit 
Lines Inc, Com PI, 80 Bne Co, 
161, affirmed 68 A2d 693, 367 Pa 
204 

89 C J p 1276 note 6 

7. US —^Malisfski v Indemnity Ins 
Co of North America, CCA.Md., 
136 F 2d 910 

Cal—Ckurpus Jiuu quoted In Moss 

Y Chronicle Pub Co, 268 P 88, 90, 
201 Cal 610, 66 ALR 1268—Low¬ 
ell Y Hams, 74 P2d 661, 24 Cal 
App 2d 70—Coxpns Jnzla quoted la 
Carlson y. Sun-Maid Raism Grow¬ 
ers* ABs’n, 9 P2d 646, 649, 121 Cal. 
App 719—Corpus JUns quoted la 
Guild Y Brown, App, 1 P 2d 628, 
629—Ooorpud dtuis quoted la VaJ- 
dick Y Le Clair, 289 P 673, 677, 
106 Cal App 489 — Peters y. Umted 
Studios, 277 P. 166, 98 Cal App 
373 

Colo —Corpus jruTis quoted la Landis 

Y McGowan, 166 P2d 180, 187, 
114 Colo 866 

Oa—Corpus Juris quoted la Bibb 
Mfg Co. Y Souther, 184 S H 421, 
424, 62 Ga.App 722. 


Iowa—Oorpns Jnzis cited la Hanipe 

Y Grundy County Rural Electric 
Co-op, 300 NW 662, 663. 231 Iowa 
187 

Mich —^Rockwell y Grand Trunk 
Western Ry Co. 234 NW 169. 
263 Mich 144 

Mo—Corpus Jons quoted la O'Brien 

Y Rindskopf, 70 S W 2d 1086, 1088, 
834 Mo 1233—Ooxpus JUzis quoted 
la Roman v Hendricks, App, 80 
SW2d 907, 908 

NY—Smith Y Styne A La.chman, 
26 NYS2d 628 

NC—^Leonard v Tatum & Dalton 
Transfer Co. 12 SE2d 729. 218 
NC 667 

Ohio—^Eta.lkias v Wilkoff Co, 47 N. 

E2d 199, 141 Ohio App 139 
Okl —Corpus Juris quoted la City of 
Tulsa Y Randall, 62 P2d 83, 84, 
174 Okl 630 

Tenn—Corpus Juris quoted ia Hot 
Blast Coal Co y Williax, 10 Tenn 
App 226. 233 

Tex —^Independent-Eastern Torpedo 
Co Y Heirington, CiyApp, 69 S 
W2d 222, 1108, reversed on other 
grounds, 96 S W 2d 377, 128 Tex 
17. 

Wash —Clarke y Bohemian Brew¬ 
eries, 110 P 2d 197, 7 Wash 2d 487 
—Walter y Everett School Diet 
No 24, 79 P 2d 689, 196 Wash 46 
89 C J p 1276 note 7 

Control as to details aad mauuer of 
work 

The test in determining whether 
•an employee is to be deemed em¬ 
ployee of the person for whom the 
work Is done, or of person from 
whom wages and orders and other 
matters incident to general employ¬ 
ment are received, is that one is the 
employee of the person who has the 
right to control both the result of 
the woxk and the progress and de¬ 
tails of the work and the manner in 
which it IS to be performed 
Colo—^Landis y. McGowan, 166 P2d 
180, 114 Colo 855 

Pa—^Dunmire y Fitzgerald, 37 A 2d 
696. 849 Pa. 611. 

Full control 

It has been held that in order to 
render the borrower responsible, full 
doxmnion and control are evidently 
not necessary, since that would im¬ 
ply the right to hire and discharge, 
and that is nowhere regarded as es¬ 
sential —Dippel Y Juliano, 187 A. 
614, 162 Md 694 


& Cal —Corpus Jnns quoted la 
Moss v Chronicle Pub Co, 258 P 
88. 90. 201 Cal 610, 65 ALR 
1258—Corpus Jnns quoted la Carl¬ 
son Y Sun-Maid Raisin Growers' 
Ass'n, 9 P2d 646 549, 121 Cal 

App 719—Corpus Jnns quoted la 
Guild V Brown. 1 P2d 628. 629, 
116 Cal App 374—Corpus Juris 
quoted la Valdick v Le Clair, 289 
P 678, 677, 106 Cal App 489—Pe¬ 
ters Y United Studios, 277 P. 166, 
98 Cal App 373 

Colo—Corpus Juris quoted la Lan¬ 
dis Y McGowan, 165 P 2d 180, 187, 
114 Colo 356—Thayer v Hirchhof, 
266 P 226, 83 Colo 480 
Mo —Oorpns Juris quoted la O'Brien 

Y Rindskopf, 70 SW2d 1085, 1089. 
334 Mo 1233—Corpus Juris oitad 
la Roman v Hendricks, App, 80 
SW2d 907, 908 

Okl—Corpus Jnns quoted la City 
of Tulsa Y Randall. 62 P 2d 83, 84, 
174 Okl 630 

Tenn—Cknpus Jtms quoted la Hot 
Blast Coal Co. y Wilhax, 10 Tenn 
^Lpp 226, 233 
39 C J p 1276 note 8 

9. US—^Yelloway, Inc, y Hawkins, 
CCAMo. 38 F2d 731 
Cal—Corpus Juris quoted la Entre- 
mont v Whltsell, 89 P 2d 892, 896, 
18 Cal 2d 290—Corpus Jnns quoted 
la Moss Y Chromcle Pub Co, 268 
P 88. 90, 201 Cal 610, 65 ALR 
1268—Coirpns June quoted In Val¬ 
dick Y Le Clair, 289 P 673, 677, 
106 Cal App 489 

Colo—Corpus Juris quoted la Lan¬ 
dis Y McGkiwan, IffS P 2d 180, 187, 
114 Colo 356 

Iowa—Anderson y. Abramson, 18 N 
W2d 816, 234 Iowa 792 
Ean—Corpus Juris quoted la Red- 
fleld Y Chelsea Coal Co, 16 P 2d 
476, 477, 186 Kan 588 
Me—^Frenyea v Maine Steel Prod¬ 
ucts Co, 170 A 516, 132 Me 271 
Mo—Corpus Juris quoted la O'Brien 

Y Rindskopf. 70 SW2d 1085, 1089, 
884 Mo 1233—Corpus Jnns oitad 
la Roman y Hendricks, App, 80 
SW2d 907. 908 

NY—Smith Y Styne & Lachman. 26 
NYS2d 628 

Okl—Corpus Juris quoted la City of 
Tulsa Y Randall, 52 P 2d 83, 84, 
174 Okl 680 

Tenn—Oorpns Juris quoted la Hot 
Blast Coal Co v. WiUiax; 10 Tenn, 
App 226, 288 
89 C J p 1275 note 9. 
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of,i® or designates the place and time for such per¬ 
formance,^^ or gives the servant signals calling him 
mto activity,^^ or gives him directions as to the 
details of the work and the manner of doing it,^^ 
or because the servants of the person for whom the 
work IS being performed assist in the work 

Keeping in view these principles, it is very gen¬ 


erally held that the onginal or general master is not 
liable for injuries resulting from acts of the serv¬ 
ant while under the control of a third person, the 
latter being liable on the other hand, the original 
master is liable, and the third person is not liable, 
where the control of the servant is retained by the 
original master 


10. Me —Frenyea v Maine Steel 
Products Co, 170 A 515, 182 Me 
271 

11. N T —^Bartolomeo v Charles 

Bennett Contracting Co. 166 NB 
98, 245 NY 66—Chapin-Owen Co 

V Yeoman, 260 NTS 95, 282 App 
Div 660, motion denied 258 NYS 
668, 288 AppDiv 498—^McHugh v 
McCormick, 288 NYS 208, 228 
App Div 669 

12. Cal —Oozpos Jozlfl qpoM la 
Bntremont v Whitsell, 89 P 2d 
892, 895, 13 Cal 2d 290—Ooepos 
a'afUi quoted la Moss v Chromcle 
Pub Co , 258 P 88, 90, 201 Gal 610. 
65 A Li R 1268—COrpne Jnzls qnot. 
ed la Valdick v. Le Clair, 389 P 
673, 677, 106 Cal App 489 

Colo —Oorpue Jnzla quoted la Landis 

V McQ-owan, 166 P 3d 180, 187, 
114 Colo. 365 

DC—Sonnemann v Philadelphia, B 
4b W R Co, 85 AppDC 279 

Kan—Corpus Jans quoiad la Red- 
fleld V Chelsea Coal Co, 16 P 2d 
476, 477, 136 Khn 688 

Mich —^Rockwell v. Grand Trunk 
Western Ry. Co., 284 NW 159, 26S 
Mich 144 

Mo—Ooxpus Jails quoted la O’Bnen 

V Rindskopf, 70 SW2d 1086, 1089, 
384 Mo 1233—Oorpus Juris ated 
la Roman v Hendricks, App, 80 
SW2d 907, 908 

Okl —CkMrpus Juris quoted la City of 
Tulsa V Randall, 62 P 2d S3, 84, 
174 Okl 680 

Tenn.—Corpus Juris quoted la Hot 
Blast Coal Co v Williax, 10 Tenn. 
App 226, 233 

39 C J. p 1276 note 10 

13. Cal —Corpus Juris quoted la 
Bntremont v Whitsell, 89 P2d 892. 
395, 13 Gal 2d 290—Oorpus Juris 
quoted la Moss v. Chronicle Pub 
Co, 268 P 88, 90. 201 CaL 610, 66 
A L R 1268—Carlson v Sun-Maid 
Raisin Growers* Ass'n, 9 P2d 646, 
121 Gal App 719—Corpu Jans 
quoted la Yaldick v Le Clair, 289 
P 673, 677, 106 Cal App 489 

Colo—Corpus Juris quoted la T^n - 
dis V McGowan. 166 P 2d 180, 187, 
114 Colo 366 

Kan—Odtpuji Jons quoted la Red- 
fl-^ld V Chelsea Coal Co, 16 F 2d 
476, 477, 136 Kan 688. 

Me—^Frenyea v Maine Steel Prod¬ 
ucts Co, 170 A 515, 132 Me 271 

Md—^Dippel V. Juliano, 187 A 614, 
162 Md 694 

Mo.—Oorpus Juris quoted la O’Bnen 


V Rindskopf, 70 SW2d 1086, 1089, 
384 Mo 1238—Corpus Juris cited 
la Roman v Hendneks, App, 80 
S W 2d 907, 908 

NY—^Ramsey v New York Cent R 
Go, 199 NE 65, 269 NY 219. 102 
ALR. 611—Smith v Styne 4b 
Lachman, 25 NYS 2d 628 
Okl—Corpus Jans quoted la City of 
Tulsa V Randall, 62 P 2d 88, 84, 
174 Okl 630 

Tenn—Corpus Juris quoted la Hot 
Blast Coal Co v Williax, 10 Tenn 
App 226, 288 

Tex—Oorpus Juris cited la Krausse 

V Decker. Civ App. 67 SW2d 1124, 
1125 

39 C J p 1275 note 11 
Authority to direct oourse or route 
of a third person's servant does not 
prevent his remaining servant of the 
third person —Goldwyn v Coast 
Cities Coaches, 30 A 2d 295, 129 N J 
Law 601 

14. NT —^Ramsey v New York 
Cent B Co. 199 NE 65, 269 NY. 
219, 102 ALB 611 

16. US—^Malisfski v Indemnity 
Ins Co of North America, CCA 
Md, 136 F 2d 919—Harlan v Bry¬ 
ant, CCAIll, 87 F2d 170 
Cal —^Lowell v Hams, 74 F 2d 661. 
24 Cal App 2d 70 

Colo —Corpus Juris quoted la Landis 

V McGowan, 166 P 2d 180, 187, 114 
Colo 855—Gallagher Transfer A 
Storage Co v Public Service Co 
of Colorado. 188 P 2d 926, 111 Colo 
162 

Fla—^Postal Telegraph A Cable Co 

V Doyle, 167 So 858, 123 Fla 695, 
affirmed 175 So 616, 128 Fla 707. 

Ga —Garstarphen v Ivey, 19 SE2d 
841, 66 GaApp 865 
ni —^Meyer v All-Electnc Bakery, 
Inc, 271 Ill App 622 
Iowa—Anderson v Abramson, IS N 
W2d 316, 284 Iowa 792—Swarts- 
welter v Iowa Southern Utilities 
Corporation, 250 NW. 121, 216 
Iowa 1060 

Ky—Corpus Juris oltad la C. L A L 
Motor Express Co v Aohenbach, 
82 SW2d 835, 841, 269 Ky 228— 
Corpus Jons mted la Bowen v 
Gradison Const Co, 32 SW2d 
1014, 1016, 236 Ky 270 
Md—^Baltimore Transit Co. v State, 
to Use of Bchnefer, 40 A 2d 678, 
184 Md. 260—Dippel v Juliano, 137 
A. 614, 162 Md 694—Hooper v. 
Brawner, 129 A. 672, 148 Md 417, 
42 ALB 1437. 
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Minn —St- Paul-Mercury Indemmty 
Co V St Joseph’s Hospital, 4 N. 
W2d 687, 212 Minn 668 
MO—^McFarland v. Dixie Machi^ery 
A Equipment Co, 153 SW2d 67, 
848 Mo 841, 136 ALR 616—Con- 
pus Jhzls elted la Roman v Hen- 
dnoka, App. 80 SW2d 907, 909 
N J —^Hudson V Fay, 4 A 2d 408, 
126 NJEq 62 

NT—^Van Deusen v Ruhts-Pike En- 
gineenng A Constiuction Corpora¬ 
tion, 264 NYS. 396, 238 AppDiv 
178, appeal dismissed 188 NE 100, 
262 N Y 689—^Irolla v City of New 
York, 280 NYS 873, 166 Miso 
908 

Ohio—Halkias v. Wilkofl Co, 47 N 
E2d 199, 141 Ohio St 139 
Okl —^Aderhold v Bishop, 231 P 
762, 94 Okl 203 

Pa—^Bojarski v M F Hewlett, Inc, 
140 A 544. 291 Pa 486 
Tenn —Gaston v Sharpe, 168 S W 2d 
784, 109 Tenn 609—^Evans v. Ra¬ 
ney, 14 Tenn App 668 
89 CJ p 1275 note 18 

IS. US—Radich V U S, CCACal, 
160 F 2d 616—Chicago. M A St P 
Ry Co V City of Tacoma, CCA 
I Wash, 7 F2d 586, certiorari denied 
46 set 119, 269 US 583, 70 L 
Ed 424 

Cal —^McComas v A1 G Barnes 
Shows Co, 12 P2d 680. 216 Cal 
685—^Lowell v. Hams, 74 P2d 651, 
24 Cal App 2d 70—Carlson v Sun- 
Mfud Raisin Growers' Ass'n, 9 P 
2d 646, 121 Cal App 719 
Colo—Oorpus Juris quoted In Lan¬ 
dis V MoGowan, 166 P 2d 180, 187, 
114 Colo 866 

DC—Sonnemann v Philadelphia, B. 

A W B Go, 85 App D C 279 
Fla—^Postal Telegraph A Cable Co 
V Doyle, 167 So 858, 128 Fla. 696, 
affirmed 176 So 615, 128 Fla 707 
Ga—Cozpiui Juris cited in Atlanta 
Coemh Co v Curtis, 167 SE 844, 
346, 42 Ga.App 689 
Ill—Warput V Beading Coal Co, 
260 lUJVjDp. 460. 

Iowa —Kanipe v. Grundy County 
Rural Electric Co-op, 800 NW. 
662, 281 Iowa 187 

Me—^Frenyea v. Maine Steel Prod¬ 
ucts Co, 170 A 616, 182 Me 271 
Mass—Quinby Co v. Estey, 108 NE 
908, 221 Mass 67. 

Mich —Rockwell v Grand Trunk 
Western By Co, 234 NW 169, 253 
Mich 144 

NT—^Bartolomeo v Charles Bennett 
Gontraotmg Co., 156 NJL 98, 245 
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Another test in determining who the master 
is in such cases is the question as to whose 
business the servant was engaged in while per¬ 
forming the act complained of,i7 and this ques¬ 
tion IS usually determined by ascertaining under 
whose authority and command the work was be¬ 
ing done and, where the servant is at the 

time of the injury actually engaged in performing 
services for the original master, the latter is lia¬ 
ble.^® It has been held that neither this test nor 
the control test furnishes an infallible rule,20 that 
each case must be determined in the light of the ex¬ 
isting facts and circumstances,2i that they should 
be considered as factors in reaching a conclusion as 
to where the responsibility lies, rather than as 
tests.® 2 and that frequently it is necessary to con¬ 
sider both rules in determinmg on whom the liabil¬ 


ity shall rest where there is a special, as well as a 
general, employer 2® A further test in determin¬ 
ing who IS the master is whether the act of the bor¬ 
rowed servant which caused the damage was with¬ 
in the normal scope of the business of the borrow¬ 
er®* The fact that the borrowing employer car¬ 
ries no workmen’s compensation insurance on the 
borrowed employee does not relieve him of liability 
for the latter’s acts®® Likewise, the charatter of 
the service to be rendered®® and the duration of 
the special employment®^ are to be considered as 
aids m determining the relation^ although they do 
not necessarily determine it. 

Use of machine or appliance. The fact that an 
employee is using the general employer's machine 
or appliance has been held to indicate a continuation 


NT 6S—Chapir-Owen Co v Yeo¬ 
man NTS 95. 232 App Dlv 
660, motion denied 252 NTS 6G8, 
288 AppDiv 492—Smith v Styne 
ft Lachman. 26 NTS 2d 628 
Okl—City of Tulsa y Randall, 62 
F 2d 33. 174 Ok] 680 
Pa—Stephanelli y Tuhas, 7 A 2d 
124, 136 Pa Super 578—^Madigan v 
H B Sproul Const Co, Com PI, 
44 LackJur 78. 4 Monroe LR. 
128 

Tenn —Snxim oltod la. Sum¬ 
mers v Bond-Chadwell Co, 145 S 
W 2d 7, 22, 24 TennApp 867 
Tex —^Independent-Eastern Torpedo 

Go .y Herrington, 69 SW2d 222, 
1108, Civ App, reversed on other 
STOunda 95 SW2d 877, 128 Tex 
17—^Tanner y Drake, Civ App, 47 
SW2d 462, affirmed 78 SW2d 162, 
124 Tex 896 
89 C J p 1276 note 16 

Bffeot of xnterstate Oonutnsxos Oom- 
mlsslon provision 
Crane operator employed by rail¬ 
road, who was alleged to have nesrli- 
ffently injured shipper's employee 
while unloading* shipment, remained 
servant of railroad, as respects lia¬ 
bility for injury, notwithstanding 
tariff provision of Intel state Com¬ 
merce CJommisBion which made it il¬ 
legal for railroad to unload car, 
since It was immaterial, as respects 
legality, whether railroaid, which re¬ 
tained control, was unloading car or 
loaned crane and operator to ship¬ 
per—Ramsey v New York Cent R 
Co, 199 NB 66, 269 NT. 219, 102 
ALR 611 

17. US—^Denton v Yazoo ft M V. 
R Co, Miss, 62 set. 141, 284 U 
S. 805, 76 LEd. 810^Standard Oil 
Co V Anderson, NT, 89 SCt. 262, 
212 US 216, 68 LEd 480—Bertino 
V. Marion Steam Shovel Co, C.C 
A Mo, 64 F2d 409—Telloway, Inc 
V. Hawkins, CCAMo, 88 F2d 781. 

JS7 0.JS.-19 


Ala —^Williams v Central of Georg a 
Ry Co. 124 So 878, 220 Ala 298 
Anz—^Lee Moor Contractmg Co v 
Blanton, 65 P2d 85, 49 Anz 130 
Colo—^Landis v McGowan, li65 P2d 
180, 114 Colo 356 

D C —^Balinovic v Evening Star 
Newspaper Oo, 118 P 2d 606, 72 
App DC 176. certioraii denied 61 
set 42, 811 U.S 676, 85 LEd 
484—Western Marine & Salvage 
Co V Ball. S'? FSd 1004, 59 App 
DC 208, certioran denied Ball v 
Western Marine & Salvage Co, 60 
set 363. 281 US. 749, 74 LEd 
1161 

EAn —^Moseman y. L. M Penwell 
Undertaking Oo, 100 P 2d 669, 673, 
161 Kan 610 

Md—^Baltimore Transit Co v State, 
to Use of Schnefer, 40 A 2d 678, 
184 Md 260—Dippel v JUliano, 137 
A 514, 162 Md 694 
Mont—Devaney v Lawler Corpora¬ 
tion, 56 P2d 746, 101 Mont 579 
N T —^Robins Dry Dock ft Repair Co 
V Navigazione Libera Trlestina 
S A. 279 NTS 257, 164 Misc. 788, 
affirmed 185 N E 698, 261 N T 456, 
reargument denied 188 N.E 47, 262 
NT 621, certiorari demed Moran 
Towing ft Transp Co. v. Robins 
Dry Dock ft Repair Co, 64 SCt 
72. 290 US 656, 78 LEd 668 and 
54 set 71, 190 US 657, 78 l<.Bd 
569. 

Ohio—Halkias y. Wilkoff Co, 47 N 
E 2d 199, 141 Ohio St 189 
Tenn—Gaston v. Sharpe, 1^8 SW 
2d 764, 179 Tenn 609 
Tex—Hilgenberg y Elam, 198 SW 
2d 94. 145 Tex 487. 

Proprietary Interest 
For general servant of one em¬ 
ployer to become particular servant 
of another, latter must have proprie¬ 
tary interest in work in which serv- 
ajit is used —^Independent-Eastern 
Torpedo Co v Herrmgton, OivApp, 
69 S.W 2d 222, 1108, reversed on oth- 
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er grounds 96 SW2d 877, 128 Tex. 
17 

18i U S —Denton v Yazoo ft M V 
R Co. Miss, 52 set 141, 284 
US 305, 76 LEd 310 
D C —Balinovlc v Evening Star 
Newspaper Co, 118 P2d 605, 72 
App DC 176, certioran denied 61 
set 42, 311 US 675, 85 LEd 434 
19. Iowa —^Fennae v. Italian Im¬ 
porting Co, 168 NW. 81, 183 Iowa 
991 

XU ths absence of a lending of em¬ 
ployees, the loaned servant doctrine 
has no application —Blair v Dur¬ 
ham. CCA Tenn, 184 F2d 729, re- 
heanng denied 189 F 2d 260 

9Ck Colo—^Landis y MoGtowan, 166 
P 2d 180, 114 Colo. 355 
Purthezlag business of both 
The test of whose business is be¬ 
ing done by the borrowed servant 
IB not entirely satisfactory, for, in 
a sense, the servant’s work might be 
furthering the business of both em¬ 
ployers—^Anderson v Abramson, 18 
NW2d 816, 284 Iowa 792 

21, Colo —^Landis y McGtowan, 165 
P2d 180, 114 Colo 365. 

28. Tenn —Gaeton y Sharpe, 168 
SW2d 784, 179 Tenn 609 

85. Colo.—^Landis y McGowan, 166 
P.2d 180, 114 Colo 365. 

84. Mo —McFarland y, Dixie Mar 
chinery ft Equipment Co, 168 S 
W3d 67, 348 Mo. 841, 186 ALR. 
616 

86. Colo —Gallagher Transfer A 
Storagie Co v Public Service Co. 
of Colorado, 188 P 2d 926. Ill Colo. 
162 

26. Fa—McGrath v. Edward G. 
Budd Mfg. Co., 86 A.3d 803. 848 
Fa. 619. 

87. Fa.—^McGrath v. Edward G 
Budd Mfg Co., supra. 
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of the general emplo 3 anent ,28 particularly if the ma¬ 
chine or appliance ii of considerable value ,^9 but 
the test of liability is the possession of control over 
the operator,®® and, where the hirer of a machine 
01 appliance and operator has complete control, the 
hirer is liable for the operator’s negligence, not- 
withstandmg he remains a general servant of the 
owner of the machine or appliance.®^ 

Lender and borrower both liable^ Under some 
circumstances both the lender and the borrower may 
have control over the servant so as to render each 
of them liable for his conduct,®^ for he may have 
been transferred to carry on work which is of mu¬ 
tual interest to them and to effect their common 
purpose, so that his service to the one does not in¬ 
volve abandonment of his service to the other®® 

Work pnmariLy beneficial to another One of 
the essentials to be considered m determining wheth¬ 
er the general emplojinent of one doing work pri- 
manly beneficial to another continues is the agree¬ 
ment or understanding between the general employ¬ 
er and the person primarily benefited ®4 Evidence 
that a person committing a tort is an employee of 
another, in his pay, employed by and subject to re¬ 


moval by him, and working under his control and 
supervision, negatives the relation of master and 
ser\'ant between the tort-feasor and the person for 
whose ultimate benefit the work is being done ®® 

Direction by governmental borrower. Where a 
servant acts under the directions of municipal offi¬ 
cers, the master is not liable,®® the governmental 
immunity of the borrower of a servant does not sub¬ 
ject the lender to liability 37 

Negligence m furnishing incompetent servant. 
The doctrine of loaned servant relieves the general 
master from liability for the servant’s negligence 
only, and does not relieve the general master from 
liability for his own negligence in knowingly fur¬ 
nishing an incompetent servant.®* 

b. Payment and Bight to Discharge 

The authoritiee differ as to whether, as between the 
general and the special employer, the one who pays a 
loaned servant or has the right to discharge him is 
necessarily the one liable for his acts. 

Where control is surrendered by the general em¬ 
ployer to the special employer, the latter is liable, 
under some authonties, even though the servant is 
paid by the original employer®* and remains subj'ect 


88. Cal —^Lowell v. Hams, 74 P 2d 
661, 24 Cal App 2d 70—Scriipaher 
▼ Relianca Rock Co. 2 P2d 862. 
116 Cal App 500 

Iowa—^Anderson y Abramson, 13 N 
W2d 816, 284 Iowa 792 
Bssnlts saepaotsd; msABar of nsa 
If the servant is expected to ffive 
only the results called for by the 
temporary employer and to use the 
instrumentality as his general em¬ 
ployer would desire, the origAual 
service contmues—^Lowell v Harris, 
74 P2d 661, 24 Cal App 2d 70 
sa CaJ—^Lowell y Hams, supra 

30. X.Y.—Bartolomeo y. Charles 
Bennett Conti acting Co, 166 NH 
98, 245 NY 66 

31. Cal—^Peters y United Studios, 
277 P 166, 98 Cal App 873 

Colo —Gallagher Transfer & Stor¬ 
age Co y Public Service Co of 
Colorado, 188 P.2d 926, 111 Colo 
162 

D C —Western Marine & Salvage Co 
y Ball, 87 F2d 1004. 69 App DC 
208, certiorari denied Ball y West¬ 
ern Marine & Salvage Co, 60 SCt 
853, 281 ns 749, 74 LHd 1161 
Hy—^Board of Common Council of 
Frankfort v Hall, 18 SWSd 766. 
227 Ky 599 

N Y —^Van Deusen v Ruhtz-Pike En¬ 
gineering & Construction Corpora¬ 
tion, 264 NYS 895, 288 App Div 
178, appeal dismissed 188 NE 100, 
262 NY 639 

Fa—^Rau v Wilkes-Barre & E R 
Oo., 167 A. 230, 811 Pa 610—Bojar- 


ski V M F Hewlett, Inc. 140 A 
644, 291 Fa 486 

Wash—^McHugh v King County, 128 
P 2d 604, 14 Wash 2d 441 

EFtaam shovel 

(1) Lessee of steam shovel, hav¬ 
ing no control over shovel except to 
indicate when and where to work, 
was held not engineer's master ad 
hoc—McHugh v McCormick, 238 N 
YS 206, 228 App Div 659 

(2) Owner of steam shovel, who 
rented machine to third persons, and 
furnished an operator, was not liable 
for damages occurring while ma¬ 
chine was so rented, where owner 
had no control whatever over ma¬ 
chine's operation —^Hudson y. Fay, 
4 A 2d 408, 125 NJEq 62 

eeUer of looomotlva was held not 
liable for negligence of employee 
sent to instruct buyer's employee 
in operating locomotive—^Milwaukee 
Locomotive Mfg Co. v Point Manon 
Coal Co, 144 A 100. 294 Pa 288 

38. Mo—^Kounk v English, 100 S 
W.2d 901, 840 Mo 367 
Pa —^Elissell v Motor Age Transit 
Lines, 68 A 2d 693, 857 Pa 204— 
Siidekum y Animal Rescue League 
of Pittsburgh, 46 A 2d 59, 858 Pa 
408—^Kimble v Wilson, 42 A 2d 
626, 352 Pa 276—Gordon y S M 
Byers Motor Car Co, 164 A 884, 
809 Pa 463 

Tenn—Gaston w Sharpe, 168 SW 
2d 784, 179 Tenn 609 
Joint employment see infta | 667. 
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33. Pa —^Kissell y Motor Age 

Transit Lines, 68 A 2d 693, 857 Pa. 
204—Siidekum y Ammal Rescue 
League of Pittsburgh, 46 ASd 69, 
858 Pa. 408 

Mb NY —^Delisa v Arthur F 

Schmidt, Inc, 84 NE2d 886, 285 
NY 814 

35. Ala —^Alabama Power Co v 
Key, 140 So 233, 224 Ala 286, fol¬ 
lowed in 140 So 922, 224 Ala 702 

38. Neb—^New Omaha Thomson- 
Houston Electric Co y. Anderson, 
102 NW 89, 73 Neb 84. 

39 C J. p 1276 note 18 

37. D C —^Balinovic v Evening Star 
Newspaper Co. 118 F2d 605, 72 
App DC 176, certiorari denied 61 
set 42, 811 US 676, 85 LEd 
484 

38. Tenn —^Evans v. Raney, 14 
Tenn App 668 

39 C J p 1277 note 19 

Negligence of master In selecting or 
retaining servants generally see 
supra S 559. 

39. Colo —OozpuB gnxu guoted la 
Landis v. McGowan. 166 P'2d 180, 
187, 114 Colo 856 

Fla—Postal Telegraph & Cable Co. 
y Doyle, 167 So 868, 123 Fla 695. 
affirmed 176 So. 616, 128 Fla 707 

Ill —^Meyer y All-Blectrio Bakery, 
Inc, 271 lUApp 622 

Ky—Ctorpns Jons cited la C L. & 
L Motor Express Co v Achen- 
bach. 82 SW2d 386, 841. 269 Ky 
228— Oozpns gnris cited la Bowen 
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to discharge by him,40 but it has been held that 
the right of the general employer to discharge the 
servant or substitute another for him indicates a 
continuation of the general employment,*! and that 
one who hires the servant of another cannot be 
said to have control over him so as to be responsible 
for his acts unless he has the right to discharge him 
and employ others in his place in case of his miscon¬ 
duct or incapacity's Other authority holds that 
neither the circumstance of who pays the serv'ant 
for his servicers nor the power to select and dis¬ 
charge the employee^* is necessarily a controlling 
or determinative factor m all cases, although each 
IS an element to be considered along with other fac¬ 
tors in determimng the relation or in deciding who 
had the right and power of control over the em¬ 
ployee.^® 


c. Dnver and Team Hired to Tlurd Person 

Where an employer furniahes a driver and team to 
another, liability for the driver’a acts, as between the 
general employer and the hirer, depends on which one 
has control of the driver's movements. 

One who furnishes a driver and team to another 
for the latter*s use for a particular purpose is nev¬ 
ertheless liable for injuries from the acts of the 
ser\’ant vrhile performing such services for the 
third person, provided exclusive control of the driv¬ 
er IS not vested in the hirer The test of liability 
turns on the question whether the employer or the 
hirer controls the movements of the dnver ^7 Lia¬ 
bility of the general employer for the acts of the 
driver furnished with the team is not affected by 
the fact that directions are given the driver by the 
hirer as to when and where to go,^® that direc¬ 
tions are given as to what shall be carried,^® or 


V Gradison Const Co, 82 SW2d 
1014, 1016, 286 Ky 270 
Minn—Wicklund v North Star Tim¬ 
ber Co. 287 NW. 7, 205 Minn 595 
Mo —Corpiu Jtizls cited la. Roman v 
Hendricks. App, 80 SW2d 907, 
909 

NY—IroUa v City of New York, 
280 NYS 878, 165 Misc 908 
Obio—^Halkias v Wilkoff Co, 47 N. 

B2d 199, 141 Ohio St 139 
Fa —^McGrath v. Edward G Budd 
Mfg Co. 86 A 2d 808. 848 Fa 619 
Tex —^Magnolia Petroleum Co v 
Francis. Civ App, 169 SW.2d 286, 
error refused 
89 C J p 1276 note 16. 

4a Colo —Corpu jnrls gnotad la 
Landis v McGowan, 166 F 2d 180, 
187, 114 Colo 866 

DC—Otis El Co V George A Ful¬ 
ler Co . 44 App DC 287 
Ky —Gorpas Jtuns cited la C L 
& L Motor Express Co v Achen- 
bach, 83 SW2d 886, 841, 269 Ky 
g28—^Bowen v Gradison Const Co, 
82 SW2d 1014, 236 Ky 270 
Md—Dippel V Juliano, 187 A 614, 
162 Md 694 

Mo —Corpus Juris dted la Roman v 
Hendricks, App, 80 S W 3d 907, 
909 

41. Iowa —^Anderson v Abramson, 
18 NW2d 816, 284 Iowa 792 

42. Cal—Lowell v Hams, 74 P 8d 
661, 24 Cal App 2d 70 

43. U S.—The Commandant, D.C 
Md, 28 F 2d 100 

Cal —^McCot las V A1 G Barnes 
Shows Co, 12 FM 630, 216 Cal 
685. 

Colo —^Thayer v Kirchhof, 266 P. 
226, 88 Colo 480 

D C —'Western Marme & Salvage 
Co. V Ball, 87 F 2d 1004, 69 App 
D.C. 208, certiorari demed BaU 


, V Western Marine & Salvage Co., 
60 set 863. 281 US 749, 74 L 
Ed 1161 

Mo—Gorman & A R Jackson Kan¬ 
sas City Showcase Works Co, 
App, 19 SW3d 559 
Mont—^Devaney v Lawler Corpora^ 
tion. 56 P2d 746, 101 Mont 579 
NY—Irolla v. City of New York. 

280 NYS 878, 155 Misc 908 
Okl —-Wylie-Stewart Machinery Co 

V Thomas, 137 P2d 656, 192 Okl 

605 

Pa—McGrath v Edward G Budd 
Mfg Co, 36 A.2d 803, 848 Fa 619 
Dednotion of money advanced from 
rental 

Fact that contractor who rented 
gasoline shovel which rental includ¬ 
ed gasoline, oil, repairs and services 
of operator, advanced money to op¬ 
erator which was deducted from 
the rental, did not mcUce the oper¬ 
ator the servant of the contractor 
—^Kunan v De Matteo, 32 N E 2d 613, 
308 Mass 427. 

44. Cal—^McComas v Al G Barnes 
Shows Co, 12 FSd 680, 216 Cal 
685 

Colo—^Thayer v Kirchhof, 266 P. 
226, 88 Colo 480. 

Mont—Devaney v. Lawler Corpora¬ 
tion, 66 P2d 746, 101 Mont 679 
Okl —^Wylie-Stewart Machinery Co 

V Thomas, 187 P2d <656, 192 Okl 

606 

45. Cal—McComas v Al G Barnes 
Shows Co, 12 F.2d 680. 215 Cal 
686 . 

Mo—Gtormcm v A R Jackson Kan¬ 
sas City Showcase Works Co. 
App . 19 S W 2d 669 
Mont—Devaney v. Lawler Corpora¬ 
tion, 66 P2d 746. 101 Mont. 679. 
Pa.—^McGrath v. Edward G Budd 
Mfg Co, 86 A 2d 808, 848 Pa. 619 

4a Cal—OOzpns Jula quoted in 
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Lowell V. Harris, 74 PSd 6S1, S56, 
24 Cal App 2d 70—^Peters v Unit¬ 
ed Studios, 277 P. 166, 98 Cal App 
873 

Colo—Thayer v Kirchhof, 268 P 

225, 83 Colo 480 

Ga—Corpns Jnns cited ta Atlanta 
Coach Co V Curtis, 167 SE 844, 
346, 42 GaApp 639 
Mo—Corpus Jons quoted In O'Brien 

V Rindskopf, 70 S W 2d 1085, 1089, 
334 Mo 1233 

N.Y —Chapin-Owen Co v Yeoman, 
^•SO NYS 95, 282 AppDiv 560, 
motion denied 268 N.Y S 568, 238 
App Div 492. 

89 C J p 1277 note 21. 

47. Ark—^Dubisson v McMullln, 259 
SW 400, 168 Ark 186 
Cal—Corpus Juris quoted In Lowell 

V Harris, 74 P 2d 561, 656, 24 Cal 
App 2d 70 

Colo—^Thayer v Kirchhof, S66 P 

226, 88 Colo 480 

Mo—Corpus Juris quoted In O'Bnen 

V Rindskopf, 70 SW2d 1086, 1089, 
834 Mo 1283 

Tex—Corpns Jnns dted in Hilgen- 
berg V Elam, Clv App, 192 S W 2d 
799, 808 

4& Cal —Corpus Juris quoted in 
Lowell V Hams. 74 P 2d 651, 656. 
•24 Cal App 2d 70 

Colo—Thayer v Kirchhof, 266 P 
226. 88 Colo 480 

Mo —Corpus Juris quoted in O'Brien 

V Rindskopf, 70 S W 2d 1086, 1089, 
834 Mo 1238 

89 C J p 1277 note 28. 

4a Cal —Corpus Juris quoted ta 
Lowell V. Hams, 74 P,2d 661, 666, 
24 Cal App 2d 70 

Mo-Corpus juris quoted la O'Brien 
V. Rindskopf, 70 S.W.2d 1086, 1089, 
884 Mo. 1288. 

89 C.J. p 1277 note 24. 
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that directions are given to the driver to hurry or to 
take his time,^^ or that the driver also assisted in 
the work that the hirer was doing for which the 
team was used,5i or that the hirer furmshed a uni¬ 
form for the driver.52 Also, liability of the general 
employer is not affected by the fact that the per¬ 
son doing the hiring expressly asked for the servic¬ 
es of the particular driver vrhose act caused the in¬ 
jury, 58 or that the general employer furnishes the 
services of the driver and team without charge 5* 

The hiring or lending of a motor vehicle and driv¬ 
er to a third person is discussed in the C J S title 
Motor Vehicles § 436, also 42 C J. p 1097 note 60-p 
1099 note 71. 

Care m choosing servant. The fact that due care 
was used in order to employ a careful and compe¬ 
tent servant does not affect the liability of the gen¬ 
eral employer.55 

Driver under exclusive control of hirer. Where 
the dnver is actually placed under the exclusive con¬ 
trol of the hirer, the master is not liable, but the 
hirer is liable, for injunes resulting from the acts 
of the driver.5* 

Use by hirer for unauthorized purpose. If a 
hired vehicle is used for a purpose difterent from 
that stipulated in the contract, the driver is not the 


agent of the owner in using it at the direction of the 
hirer.5^ 

§ 567. -Joint Employment 

Several masters Jointly employing a servant are 
jointly and severally liable for wrongful acts committed 
by him while acting within the scope of his employ¬ 
ment and in behalf of all. 

A^Tiere a servant is jointly employed by several 
masters, they are jointly and severally liable for his 
wrongful act toward third parties committed while 
acting within the scope of his employment and in 
behalf of all 58 So, also, while there is some au¬ 
thority to the contrary,59 it has generally been held 
that a joint and several liability attaches for the 
wrongful act of the joint servant, although at the 
time of the injury complained of he was engaged 
in performing a service for one of the masters 
only.55 It has been held that the liability of a joint 
employer is not affected by the fact that the servant 
IS paid by another of the employers 51 

§ 568. -Termination of Relation 

A master is not liable for acta committed by hla 
former servant after termination of the employment. 

A master is not liable for any acts committed by 
his former servant after the termination of the serv- 


Sa Cal —dcxpas Jana gnotod la 
Lowell y Harris, 74 P2d 551. 666, 
24 Cal App 2d TO 

Mass.—^Driscoll v Towle, 88 N EL 
9^2. 181 Mass 416 

Mo.—Corpus Jnns gnotsd In O'Brien 
y Rindskopf, 70 SW2d 1085, 1089, 
rSl Mo 1233 

61. Cal —Corpus Jana gnoted In 
Lowell y Hams, 74 P.2d 561, 666, 
24 Cal App 2d 70 

Mo—Corpus Jons gnotsd In O’Brien 
y Rindskopf, 70 SW2d 1085, 1089. 
834 Mo 1233 

58. Cal—Corpus Jorls oltad In Pe¬ 
ters y. United Studios, 277 P. 166, 
159. 98 Cal App 873. 

68 . Mich —Joslin y Grand Rapids 
Ice Go, 16 N.W. 887, 60 Mich. 516, 
45 AmR 64. 

64. Md—Sacker v Waddell, 66 A. 
899, 98 Md 48. 108 Am S R 874. 

Va—^Muse y Stem, 82 Va 88, 8 
Am SR 77. 

68 . Cal.—Gomstein y. Pnyer, 221 P 
896, 64 CaLApp 249 

60. U S.—^Philadelphia & R Coal & 
Iron Co. y Borne, Minn., 178 F 
60, 102 CCA 618. 

89 O J. p 1278 note 82. 

57. Ariz —^Blue Bar Taxicab & 

Transfer Co y. Ekidspeth, 816 P 
246, 26 Aids 287. 

89 C J. p 1278 note 88. 


[68. Fla—Corpus Jtuis olted In 
Seaboard Air Line Ry Co v 
I Bbert, 138 So 4, 10, 102 Fla 641 
Mo —^Beal y Chicajo, B & Q R Go , 
285 SW 482 

Pa—Gordon y S M Byers Motor 
Car Co, 164 A. 834, 809 Pa. 463 
39 C.J p 1278 note 84 
Joint control and direotlons 
Where employee injunnj third 
person was under jomt control and 
directions of broker and landowner, 
they were Jointly liable for injuries 
—^Kinj y. Eknerson, 288 P 1099, 110 
CC,^ App 414, adopted 294 P 768, 110 
Cal App 414 

A trayelang' salesman may repre¬ 
sent seyeral independent employers 
at the same time, soliciting* orders 
ffom ^e same prospectiye purchas¬ 
ers on the same occasion for the 
sales of different commodities which 
in no way conflict with the highest 
duty which he may owe to a particu¬ 
lar employer, and under such cuv 
cumstances his negligence in the 
course of employment may render 
each of his independent employers 
liable—^Hiaer y Olson, 72 P 2d 890, 
23 Cal App 2d 227, rehearing demed 
78 P3d 946. 23 Cal App 2d 227 
MaatoM not Joint employers 

(1) A seryant of two masters may 
be acting within the scope of his 
employment by each at the same in¬ 
stant and In the performance of the 
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same act, and may thereby make 
both liable, where both haye a right 
of control oyer the servant, even 
though the masters are not joint em¬ 
ployers and their purposes do not 
coincide—Eoontz y. Messer, 181 A 
792, 820 Pa 487—Stephanelli v Tu¬ 
bas, 7 A 2d 124, 186 Pa Super j73— 
McDonald y Feirebea Pa Com PI., 
42 Sch Leg Rec 30 
(2) A man cannot serve two mas¬ 
ters at the same time, and although 
there may be joint employment and 
also acts for which more than one 
employer may be liable, nevertheless 
there is no several liability of two 
persons, not acting Jointly, as sepa^ 
rate masters of a single servant for 
the same act—McFarland v Pixie 
Machinery & Bguipment Co, 163 S 
W 2d 67, 348 Mo 841, 186 AL R 616. 

6 % Pa—Gordon v S M. Byers Mo¬ 
tor Car Co. 164 A 884. 809 Pa. 
458. 

89 C J p 1278 note 85 

60. Tex —Corpus Juris mted in 
Moreman y Armour & Co, Civ 
App, 66 S W 3d 384, 888, error re¬ 
fused 

89 C J p 1278 note 86 

61. Mo—^Beal v Chicago, B & Q 
R Co. 286 S W 488 

HC—^Mooie y. Southern R Co. 81 
S.E] 603, 166 NC. 489, 61 LR.A. 

N.a, 866. 
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ant’s employment,®2 whether such tennination is 
permanent®® or consists of a temporary termina¬ 
tion, suspension, or abandonment of the employ¬ 
ment ®* Where these conditions exist, the relation 
of master and servant ceases for the time being,®® 
but the relation reattaches on resumption of the 
master’s business,®® and the master again becomes 
liable for the wrongful acts of the servant if they 
are committed in the course of his employment ®7 

§ 569. -Persons to Whom Master Liable 

A master may be liable for injuries Inflicted by his 
servant on a licensee or invitee. Authorities d'ffer as 
to whether an employee's wife or child, injured by his 
act, may assert the liability of his employer for such 
act. 

A master has been held liable for injuries neg¬ 
ligently inflicted by his servant on one who is nei¬ 
ther a trespasser nor volunteer, but engaged in 
work, or otherwise acting, m such manner as to 
constitute him a licensee or invitee with an interest 


§ 569 

entitling him to the exerase of ordinary care from 
the Servants of the master;®® and it has been held 
that, where a person has been invited to submit his 
person, comfort, and safety to the keeping of a 
master and his servants, the master has a speaal 
duty to protect the invitee.®® 

A master’s liability to a fellow servant of the 
one whose act was the cause of the injury, or to 
volunteers or others assisting the servant, is dis¬ 
cussed supra §§ 321-^355, his liability for injuiies 
to the servant of an independent contractor in his 
employ caused by the negligence of himself or his 
ser^^ants, infra §§ 600-606 

W%fe or child of employee On the ground that 
a master is not liable where the servant himself 
would not be liable if he had acted in his own be¬ 
half instead of as a servant,*^® a wife^l or child*^® 
of the employee causing the injury has been held 
unable to assert the tort liability of the employer, 
but other authority upholds the wife's^® or the 


62. NJ—Conklin v Brighton Mills. 
144 A 816, 105 NJTLaw 886 

89 G J p 1279 note 88 
Ihtozioatioa 

The fact that employee appeared 
for work in an intoxicated condition 
did not terminate relationship of em¬ 
ployer and employee—Ingle v Bay 
Cities Transit Co, 164 P 2d 508, 72 
Cal App 2d 283 

63. Md —^Brown v. Purviance, 2 
Harr & G 816 

Maas—^Flint v Gloucester Gaslight 
Go, 9 Allen 662 

64L NJ—Conklin v Brighton Mills, 
144 A 816. 106 NJLaw 386 
89 aJ p 1279 note 89 
Acta of servant in hia own behalf 
see infra S 674 

65. NJ—Conklin V Brighton Mills, 
supra 

NY—^Dodkweiler v American Piano 
Co, 160 NTS 270, 94 Misc 712. 
affirmed 163 NTS 1115, 177 App 
Div 913 

66. NT—^Dockweiler ▼ American 
Piano Go, supra 

67. NT—Riley v. Standard Oil Co. 
188 NE 97, 281 NT. 801, 32 AL 
R 1882 

68l Cal—^Demmon v. Smith, App, 
186 P 2d 660 

Kan —^Lee v Kansas City Public 
Service Co.. 22 P 2d 942, 187 Kan 
762 

N T —^Meek v Corbisello, 44 N T 8 
2d 629, 266 App Div. 1044 
ND—^Krueger v North Am Cream¬ 
eries. 27 NW.2d 240 
Pa—Sorrentino v. Graziano, 17 A 2d 
878, 841 Pa 118, 

89 CJ p 1279 note 46 
Duty toward trespassers, licensees, 
and mvitees generally see the C J 


S title Negligence SI 28-58, also 
46 CJ p 740 note 88-p 888 note 
5'2 

Injury to consignee or servant of 
oonalgnee 

Me—Welch v Maine Cent R Co, 80 
A 116, 86 Me 652, 26 LRA 658 
Aooeptlng benelLt of labor 
Employer knowing that employee's 
son assisted employee, acquiescing 
m son's presence, and accepting ben¬ 
efit of hiB labor, could not claim that | 
son was mere volunteer on premisee 
—^B1 Paso Laundry Co v Gonzales, 
Tex Civ App, 86 S.W 2d 798, error 
dismissed 

j^ldlng employesB to onhanoo own in- 
torsn 

Where a person, in aiding anoth¬ 
er's employees, is enhancing his own 
mtereat, he is entitled to protection 
against the negligence of the other’s 
agents or employees, but the princi¬ 
ple does not apply to one who is for¬ 
bidden by contract to assist anoth¬ 
er's employees, and does so only as 
an accommodation emd as a mere 
volunteer—StaUcup v United Gas 
Puohc Service Co, Tex Civ App, 119 
SW2d 674, error dismissed 
Ban road amployoas 

(1) A track repairer going on the 
right of way after work hours with 
the foreman and other members of 
the gang to take a train to the next 
working place is not a trespasser, 
but an employee.—Swadley v. Mis¬ 
souri Poe. B Co.^ 24 SW. 140, 118 
Mo. 268. 40 Am S R. 866 

(8) Employee returmng home 
along track after working on instal¬ 
lation of signals IS not a trespasser 
—Grow V Oregon Short Line R Go, 
188 P 898, 44 Utah 160, AnnCaa 
1916B 481. 1 


69. Ky —^Fourmer v. Churchill 
Downs-Latonia, 166 SW2d 88. 292 
Ky 316 

TO, Iowa—^Maine v James Maine ft 
Sons Co., 201 NW SO. 198 Iowa 
1278, 87 ALR 161 

71, Iowa—^Maine v James Maine ft 
Sons Co, supra 

Me —Sacknoff v Sacknofl, 161 A 669, 
131 Me 280 

Md —Riegger v Bruton Brewmg Co. 
16 A 2d 99, 178 Md 618. 181 AL 
R 307 

Mich—^Riser v Riser, 216 NW 290, 
240 Mich 402 

Neb—^Emerson v. Western Seed ft 
Irrigation Co, 216 N.W 297, 116 
Neb 180, 66 ALR 327. 

Bule oxitlased 

Miss —MoLaurin v McLaurm Tuis 
niture Co, 146 So. 877, 166 Miss 
180 

72: Cal—^Myers v Tranquility Irr. 
Diet, 79 P3d 419. 26 Cal App 3d 
886 

Tenn—Graham v Miller, 187 SW2d 
622, 182 Tenn 434, 163 ALR 671 

73 , s*ia—Webster v Snyder, 188 So 
765, 108 Fla 1181 

Mass—Pittsley v David, 11 NE2d 
461, 298 Maas 652 

NH—^Miltunore v. Milford Motor 
Co, 197 A 880, 89 NH 272. stat¬ 
ing Massachusetts law 

NT—Wadsworth v Webster, 267 N 
TS 886, 143 Misc 806, afflimed 
261 NTS 670. 287 App Div 819. 

Pa.—^Fisher v Diehl. Com PL, 17 
NorthumbLeg J. 77, 69 York Leg 
Rec 31. affirmed 40 A.2d 912, 166 
Pa Super 476 

Vt—^Poulin V. Graham, 147 A. 698, 
103 Vt 807 

Wis—^Henoel v Hensel Yellow Cab 
Co, 246 N.W 169, 209 Wis. 489. 
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§ 570 


child’s^^ right to assert such liability. 

§ 570. -Acts or Omissions Imposing Lia¬ 

bility in General 

a. Statement of general rule 
b “Scope of employment" and similar 
terms 

c. Nature and basis of liability 

d. Tests of liability under doctrine of 

respondeat superior 

e. Exceptions to rule 


Statement of (General Bnle 

Under the doctrine of respondeat superior, a master 
IS liable for injury to person or property resulting from 
the acts of his servant where, and only where, they are 
performed within the scope of his employment 

Under the doctrine of respondeat superior, a mas¬ 
ter IS liable for injury to the person or property of 
another proximately resulting from the acts of his 
servant done within the scope of his emplo}ment 
in the master's service *^5 Qn the other hand, the 


fltesat wiiglit of authority 
Ky.—^Broaddus v Wilkenson, ISd S 
W.2d 1052, 281 £y 601. 

Bsaaone for mis 

(1) A trespass, neglierent or will¬ 
ful, on the person of a wife does not 
cease to be an unlawful act, al¬ 
though the law exempts the husband 
from liability for the damage, and 
others mai* not hide behind the 
skirts of his immunity 
JVImn—Miller v J A Tyrholm & 
Co, 265 NW 824, 196 Minn 438 
Miss—McLauiin v McLaunn Furni¬ 
ture Go, 146 So 877, 166 Miss 
180 

Mo —^Mullally v Langenberg Bros 
Grain Co, 98 SW2d 446, 389 Mo 
68'2 

N.T.—Schubert v August Schubert 
Wagon Co, 164 NB 42. 249 NY 
253, 64 ALR 298. 

Fa—^Koontz v. Messer, 181 A 792, 
830 Fa 487 

(3) Although his wife may be in¬ 
jured thereby, the negligent act of 
the servant is nonetheless wrongful, 
and the personal immunity which 
protects him is based simply on the 
policy of preserving domestic peace 
and felicity, that immunity ought 
not to extend to the master—Koontz 
V. Messer, 181 A 793, 820 Fa 487 
(3) If m law the act of the em¬ 
ployee IS the act of the employer, 
then the latter's responsibility for 
his act ought not to be abrogated 
simply because the injured party is 
denied the right to sue the employee 
—^Metropolitan Life Ins Co. v. HufC, 
194 NB 429. 48 Ohio App 412 

74. Ala—^Mi-Lady Cleaners v Mc¬ 
Daniel. 179 So 908, 236 Ala 469, 
116 ALR 689 

Conn—Chase v New Haven Waste 
Material Corporation, 160 A 107, 
111 Conn 877, 68 ALR 197 
Be a so n for mle 

The recovery for the wrong done 
the child by the employer does not 
belong to the father, but to the 
child—Chase v New Haven Waste 
Material Co-rporation, supra. 

75. US —Babcock v Tam, CCA 
Ariz, 1>56 F2d 116—^Lamb v In¬ 
tel state S S Co, CCA Ohio. 149 
F2d 914—^Mid-Continent Fipe Line 


Co V Whiteley, CCAOkl, 116 P 
3d 871—Waggaman v General Fi¬ 
nance Co of Philadelphia, C C 
A Pa, 116 P2d 254—^Department 
of Water and Power of City of 
Los Angeles v Anderson, CCA 
Nev, 95 P^d 577, certiorari de¬ 
nied 59 set 67. 805 US 607, 88 
LBd 886—^Manon Steam Shovel 
Co V Bertmo, CCA Mo, 83 F 2d 
945, certiorari denied 67 S Ct 17, 
299 US 557. 81 L Bd 409—Angco 

V Stendaid Oil Co of California, 
CCA Hawaii, 66 F2d 929—Saucer 

V Willys-Overland. D C Fla, 49 F 
2d 885—Corpus Juris cited in Sil¬ 
verado S. S Co V Prendergast, C 
C A Wash, 31 F2d 225. 226, certio¬ 
rari denied Piendergast v Silvera¬ 
do S S Co. 60 set 17. 280 U 

5 657, 74 LBd 613—Price v U S, 
DC La, 11 P2d 283—^Futterman 

V Western Union Tel Co, DC 
La, 43 FSupp 729 

Ala—^Perfection Mattress & Spring 
Co V Windham, 182 So 6, *236 Ala 
239—^Mi-Lady Cleaners v McDan¬ 
iel, 179 So 908. 286 Ala 469, 116 
ALR 689—^Donaldson v Fore¬ 
man, 104 So 406, 213 Ala 232 

Anz—Consolidated Motors v. Ketdh- 
am, 66 P2d 216, 49 Anz 295 

Ark—C J Homer Co v Holland, 
180 SW2d 524, 207 Ark 846— 
Gray v McLaughlin, 179 S W 2d 
686, 207 Ark 191—Pullen v Faulk¬ 
ner. 117 SW2d 28. 196 Ark 281 
—Carter Truck Line v Gibson, 116 
SW3d 270, 195 Ark 994—Federal 
Compress & Warehouse Co v 
Jones, 21 SW2d 857. 180 Ark 476 

Cal—^Femelius v Pierce, 188 P2d 
12, 22 cal 2d 226—Haworth v Bl- 
hott, 163 P2d 804, 67 Cal App 3d 
77—Stansell v Safeway Stores, 118 
P.2d 264, 44 Cal App 2d 823—Yates 
V. Taft Lodge No 1627, B P O B 
of U S of Amonca, 44 PSd 409, 

6 Cal App 2d 889—Smith v Pick¬ 
wick Stages System, 297 P 940, 
113 Cal App 118—Wilson v 
Droage, 294 P.. 726, 110 Cal App 
678—Barty ▼. CoUins. 293 P 979, 
109 CalApp 94—King v Bmerson, 
288 P. 1099, 110 CalApp 414, 
adopted 294 P 768. 110 CalApp. 
414—Preo v Roed, 278 P 9*28, 99 
Cal App 873—^Tibume v. Burton, 
261 F. 884, 86 CalApp 627. 
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Conn—^Haliburton v General Hospi¬ 
tal Soc of Conn, 48 A 2d 261, 138 
Conn 61—^Bradlow v American 
Diet Telegraph Co, 88 A 2d 679, 
131 Conn 19*2—Shiembob v Ring- 
Img, 160 A 429, 115 Conn 62— 
Chase v New Haven Waste Mate¬ 
rial Corporation. 150 A 107, 111 
Conn 377, 68 ALR 1497—Acker- 
son V Brwin M Jennings Co, 140 
A 760, 107 Conn 893, 66 ALR 
1127 

Del—^Biddle v Haldaa Bros, 190 A 
688. 8 WWHarr 210 

DC—Western Union Telegraph Co 

V Scrivener, 18 F2d 162. 57 App 
DC 120 

Fla—^Reece v Bbersbach, 9 So 2d 
805, 162 Fla 768. certiorari denied 
63 set 865, 818 US 784, 87 LBd 
1161, rehearing demed 63 S Ct 
1155, 319 US 781, 87 LBd 1726— 
International Shoe Co. v Hewitt 
167 So 7, 123 Fla 687—Western 
Union Telegraph Co v Michel, 163 
So 86, 120 Fla 611 

Ga—^Atlanta Hub Co v Jones, 171 
SB 470, 47 GaApp 778—Selman 
v Wallace, 165 SB 851. 46 GaApp 
688 

Idaho —Senvner v. Boise Payette 
Lumber Co, 268 P 19, 46 Idaho 
834 

Ill—^Darner v Colby, 31 NB2d 960, 
875 Ill 658, mandate conformed to 
35 NB2d 962, 311 111 App 362— 
Metzler v Layton, 26 NB2d 60, 
878 Ill 88—^Mosby ▼ E:imball, 178 
NB 66, 846 Ill 420—Hogan v City 
of Chicago, 49 NB2d 861, 819 Ill 
App 681—^Flood V Bitzer, 40 NB 
2d 667, 818 Ill App 869—Creek v 
Naylor, 33 NB2d 740, 809 111 App 
601—^Metzler v Lasrton, 19 NB2d 
180, 298 Ill App. 629. afBrmed 26 
NB2d 60. 373 Ill. 68-^ODea v. 
Standerfer, 15 NB2d 924, 296 Ill. 
App 145—Trust v Chicago Mo¬ 
tor Club. 276 Ill App 289—Craig v 
Tucker, 264 Ill App. 621—Skala 

V Lehon. 268 Ill App 262, affirmed 
176 NB 882, 843 Ill 602—Borgw 
mler v. Wood* 262 Ill App. 194— 
Black V Texas Co. 247 Ill App 
301—^Zbinden v De Moulin Bros & 
Go, 246 IlLApp 248 

Ind—Junior Toy Corporation v No¬ 
vak, 21 NE2d 445, 107 Ind App. 
427—CommercicLL Credit Co. v. 
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mere existence of the relation of master and serv- 1 ant is not enough to impose on the master liability 


Macht, 166 N.B 766. 89 IndApp 
69—^Lewia v Guthrie. App. Ill 
NE 466. reheard 118 NE 769. 68 
Ind App 8 

Iowa—^Huffhea v Western Union 
Telegraph Corporation. 236 NW 8, 
211 Iowa 1391 

Ean—Redfleld y Chelsea Coal Co. 
16 P 2d 476, 136 Ean 688 

Ky—^Wood V Southeastern Grey¬ 
hound Lines, 194 S W 2d 81. 80*2 
Ky 110—John V Lococo, 76 SW 
2d 897, 256 Ky 607—Warfield Nat¬ 
ural Gas Co V Ward, 72 S W 2d 
464, 264 Ky 7<54—Slusher ▼ Hub¬ 
ble. 72 SW2d 89, 264 Ky 695— 
Ben Humpich Sand Co ▼ Moore, 
69 SW2d 996, 268 Ky 667-Corbin 
Fruit Co V Decker, 68 SW2d 484. 
262 Ky 766—^American Sav Life 
Ins Co V Rlplinger. 60 S W 2d 
116, 249 Ky 8—General Befrac- 
tonea Co v Mozier, 30 S W 2d 992. 
235 Ky 262—^Brooks v Cray-Von 
Allmen Sanitary Milk Co. 277 S 
W 816. 211 Ky 462, 46 ALB 
1207 

La —Oliphant v Town of Lake Prov¬ 
idence, App, 192 So 95, 193 La 
676, answers to certified Questions 
conformed to 198 So 616—James 
V J S Williams & Son, 150 So 9. 
177 La 1083—^Dudley v Surlea. 
App, 11 So 2d 70—^Brand y Vinet, 
App, 6 So 3d 200—^Whittington T 
Western Union Tel Co, App, 1 
So 2d 327—Comfort y Monteleone. 
App, 168 So 670—^Buiason y 
Potts, App, 161 So 97, affirmed 
166 So 408, 180 La 830—Camel 
y Federal Compress & Warehouse 
Co, App, 147 So. 120—^Davis y 
Lindsay Furmture Co, 188 So 439, 
19 La App 169—Griffin y Motor 
Transit Co, 127 So 438. 13 La App 
161—^Bousseau y Texas & P By 
Co., 4 La App 691 

Me—Leek y. Cohen. 38 A 2d 460, 141 
Me 18 

Md—Great Atlantic & Pacific Tea 
Co y Noppenberger. 189 A 434. 
171 Md 378—Eyerly y Baker, 178 
A 691, 168 Md 699—Fletcher y 
Meredith, 129 A 796. 148 Md 580. 
45 ALB 474—^McCrory Stores 
Corporation y Satchell. 129 A 848, 
148 Md '279 

Mass.—^Kees y William Filene's 
Sons Co, 8 N E 2d 8, 297 Mass 
142—Ciarznatoro y Adams. 176 N 
E 610. 276 Mass 621, 76 ALB 
1171—Guinan y. Famous Ployers- 
Lasky Corporation, 167 NE 286, 
267 Mass 601. 

Mich—^Murphy y Kuhartz. 221 NW 
148, 344 Mich 54 

Mis^—Singer Sewing Mach Co y 
Stockton. 167 So 366, 171 Miss 
209—^Alden Mills v. Pendergraft, 
116 So 718, 149 Miss 696—Natch¬ 
ez, C & M B Co y Boyd, 107 
So 1, 141 Miss 698—^Yazoo & M 


Y. B Co y Cornelius. 95 So 90. 
131 Miss 87 

Mo—^Porter v Thompson. 206 SW 
2d 509—Oganaso y Mellow. 201 S 
W 2d 366—Stumpf y Panhandle 
Eastern Pipeline Co. 1S9 SW2d 
223, 854 Mo 208—^Bfiss y Kan¬ 
sas City Journal Post Co. 148 S 
W2d 648. 847 Mo 681—Vert v 
Metropolitan Life Ins Co, 117 S 
W2d 252, 842 Mo 629. 116 ALB 
1381—Simmons v Kroger Grocery 
& Baking Co. 101 SW2d 857, 340 
Mo 1118—Brunk y Hamilton- 
Brown Shoe Co, 66 SW2d 903, 
884 Mo 617—^Acker y Koopman, 
60 S W 2d 100—-Wolfersberger v 
Miller, 39 SW2d 768. 827 Mo 1160 
—^Fiink V Fulton Iron Works Co, 
277 SW 566, 311 Mo 77—Daugh¬ 
erty y Spuck Iron & Foundry Co., 
App, 175 SW2d 45—Salmons v 
Dun & Bradstreet. App . 153 S W 2d 
656—Blasmay v Albert Wenzlick 
Beal Estate Co, 188 SW3d 721, 
236 Mo App 626—^Dovino y Gen¬ 
eral American Life Ins Co. App. 

127 S W 2d 732—^Bohrmoser \ 
Household Finance Corporation, 86 
SW2d 103, 231 Mo App 1188— 
Daniel v Phillips Petroleum Co, 
73 SW2d 356, 220 Mo App 150— 
Gosaelm y Yellow Cab Co, App, 
29 SW2d 186, certiorari quashed 
State ex rel Gosselin y Trimble, 
41 SW2d 801, 828 Mo 760—Upte- 
grove y Walker. 7 SW3d 734, 222 
Mo App 768—^Mollman v Union 
Electric Light & Power Co. 227 S 
W 264, 206 Mo App 258 

Mont—Komec y Mike Horae Mimng 
& Milling Co , 180 P 2d 253 

Neb —^Dafoe v. Grantski, 9 N W 2d 
488, 148 Neb 344—La Fleur v 
Poesoh, 262 NW 902, 126 Neb 
263. 

NH—Saunolle y O’Gorman, 163 A 
717, 86 NH 39 

NJ—Muckin y Hubbs, 26 A 2d 286, 

128 NJLaw 895—Blackman y. At¬ 
lantic City & S R Co. 19 A 2d 
807, 126 N J Law 458—Hudson y 
Gas Consumers' Ass’n, 8 A 2d 887, 
128 NJLaw 262—Wirth y Gabry, 
4 A 2d 281, 122 NJLaw 96—Pale- 
wonaky y Joffe, 129 A 142, 101 
NJLaw 621. 40 ALB 1336—Dor¬ 
an v Thomsen, 71 A 296, 76 N 
JLaw 754. 19 LB.A,NS. 886, 131 
Am SR 677 

N Y —Castorina v Rosen, 49 N E 2d 
521, 290 NY 445—Irwin v Klein, 
8 NB2d 601, 271 NY 477—Fbrd 
y Grand Union Co, 197 NE 266, 
268 N.Y 243, reargument denied 
198 N.E 646, 268 N.Y 661—Mc- 
Loughlin y New York Edison Co, 
169 NE. 277, 252 NY 202—Ford 
y Grand Union Co., 270 NYS 162, 
240 App Div 294—Clark v Har- 
mschfeger Sales Corporation, 264 
NYS 873, 288 AppDiv 493—Bern- 
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Stein v. Western Union Telegraph 
Co, 18 NY S 2d 856, 174 Misc. 74— 
Bindert v Elmhurst Taxi Corpora¬ 
tion, 6 N.Y S 2d 666, 168 Miac 892 
—^Dunne y Contenti, 4 N Y S 2d 
148, 167 Miac 925. affirmed 9 NY 
S 2d 248. 256 App Div. 833—Wltas- 
zek y Drees, 280 NYS. 693, 155 
Misc 888, reversed in part on oth¬ 
er grounds Haykl y Drees, 286 N 

Y S 38, 247 App Div 90, motion 
granted 4 NB2d 715, 275 NT 577, 
and Witaszek y Drees, 4 N E 2d 
745, 372 NT 676 — New York Cent 
R Co y City of New York, 223 N 

Y S 757, 129 Misc 917—Goschar v. 
Bauer, 13 NYS 2d 328 

N C —^Unemplosnnent Compensation 

Commission v Nissen, 41 S E 2d 
734, 227 N C 216—Carter y Thurs¬ 
ton Motor Lines. 41 S E 2d 686, 227 
N C 198—^Tomlinson v. Sharpe, 37 
SB 2d 498, 236 NC 177—Rogers 
v Town of Black Mountain. 29 S 
E2d 208, 224 NCL 119—Gillis v. 
Great Atlantic <& Pacific Tea Co, 
27 SE2d 283, 223 N.C 470. 150 A 
LR 1330—Walker v Manson, 23 
SB 2d 839. 222 NC 627—Hairston 
y Atlantic Greyhound Corporation, 
18 SB 2d 166, 220 NC 642—Ham¬ 
mond y Eckerd's of Asheville, 18 
S E 2d 161, 220 N C 696—Smith y 
Moore, 16 SB 2d 701, 220 NC 166 
—Smith V. Duke University, 14 S 
E2d 643. 219 NC 628—Creech v 
National Lmen Service Corpora¬ 
tion. 14 SB 2d 408, 219 NC 467— 
Ross y Western Union Telegraph 
Co, 13 SB 2d 571, 319 NC 324— 
McLismb v Beasley, 11 SB 2d 288. 
218 NC 308—^Parrott v Kantor, 6 
SB 3d 40, 216 NC 584—Robinson 
y Sears, Roebuck & Co, 4 S E 2d 
889, 216 NC 322—West v F W. 
Woolwoith Co, 1 SB 2d 546, 215 
N C 211—^Robinson y. McAlhaney, 
198 S E 647. 214 N C 180—Barrow 
y Keel, 196 SB 866, 218 NC 878 
—^Bright y Western Umon Tele¬ 
graph Co, 195 SB 891, 218 NC 
208—Snow y De Butts, 193 SE 
224, 212 N C 120—^Liyerman y. 

Clme. 192 SB 849, 212 NC 48— 
Pamsh y Boysell Mfg Co, 188 
SE 817, 211 NC. 7—Waller v. 
Hipp. 179 SB 428, 208 NC 117— 
Van Landingham y Singer Sewmg 
Mach Go. 177 SE 126, 207 NC 
366—^Robertson y. Virglma Eleo- 
tnc & Power Co, 168 SE 416, 204 
NC 359, cause remanded 170 S. 
B 139, 206 NC 111—Brown y. 
Southern Ry Co. 162 SE 618, 202 
N C 266—^Dickerson y Atlantic 
Refining Co., 169 BE 446, 201 Na 
90—^Martin y. Greensboro-Fayette- 
yiUe Bus Line, 150 S E 601, 197 N. 
C 720—Wilki4 y. Stancil, 147 S B. 
296, 196 NC. 794—^Linyllla v Nis¬ 
san, 77 S E. 1096, 163 N C 96. 

Ohio —^Miller ▼. Metropolitan Life 
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for whatever torts the servant may commit*^® Be¬ 
yond the scope of his employment, the servant is 
as much a stranger to the master as any third per¬ 
son,and an act of the servant not done in the 


execution of the service for which he was engaged 
cannot be regarded as an act of the master, and no 
liability attaches to him by reason of such act un¬ 
der the doctrine of respondeat superior.^® In or- 


Ins Co, 16 NE2d 447, 134 Ohio | 
St 289—^Biddle v New York Cen¬ 
tral Radroad Co. 182 N E 601, 43 
Ohio App 6—^Zam v Dommique, 
177 NB 860, 89 Ohio App 413— 
Naery V KangreBser, 168 N E 517. 
32 Ohio App 527 

Okl—World Pub Co v Smith. 161 
P2d 861. 195 Okl O'!!—3Ia3««nan 
Const Co V Chisholm, 145 F 3d 
211, 193 Okl 477—^Massman Const 
Co T Chisholm, 145 P 2d 207, 193 
Okl 473—Claxton v Page. 124 P 
2d 977, 190 Okl 432—Small v 
Shull, 134 P 2d 381, 190 Okl 418— 
Com V City of Sapula. 110 P2d 
200, 188 Okl 418—^Robinovitz v 
Taylor, 106 P 2d 827. 188 Okl 84 
—Fairmont Creamery Co of Law- 
ton V. Carsten, 56 P 2d 767, 175 Okl 
692—^Russell-Locke Super-Service 

V Vaughn, 40 P 2d 1000, 170 Okl 
377—Ada-lConawa Bridge Co v 
Cargo, 21 P.2d 1, 163 Okl 122— 
VOiitehom r Hosier, 215 p. 553, 
119 Okl. 166 

Or—^Fogelsong v Jarman, 121 P2d 
924, 168 Or 177—^Knapp v Stand¬ 
ard Oil Co. of California, 68 P 2d 
1052, 156 Or 664—Tauscher v 

Doernbeeher Hfg Co. 56 P Sd 318, 
168 Or 152 

Pa—^Zavodnick v A Rose & Son, 
146 A 455, 297 Fa 86—Corpus 
Jnxls o£l.sd lu Milwaukee Locomo¬ 
tive Mfg Co V Point Mai ion Coal 
Co, 144 A 100, 102, 294 Pa 288— 
Bojarski v 1^1 F Howlett, Inc, 
140 A 544, 291 Pa 465—Laubach 
T Colley. 139 A 88, 288 Pa 366— 
Cooper V American Stores Co. 97 
Pa.Super 474—Skvorc v Hager, 
93 Pa Super 627—Sebaatianelli v 
Cleland-Simpson Co , Com PI, 86 
Berks GoLJ 468, alhrmed 81 A 
2d 670, 152 Pa Super 203—G-regons 

V Wolfe, Com PI, 66 DauphCo 
278 

HI—Haming v. Turner Centre Sys¬ 
tem, 149 A 376, 50 HI 481 

SC—^Adams v South Carolina Pow^ 
er Co. 21 SB 2d 17, 200 SC 438— 
Hvde V. Southern Grocery Stores, 
16 SE2d 853, 197 SC 263—Holder 

V Haynes, 7 SE2d 833. 198 SC 
176 

SD—^Morman v Wagner, 262 NW. 
78, 63 S D 547—^Hasche v Wagner, 
227 NW 66. 55 SD 595 

Tenn —National Life & Accident Ins 
Co V. Homaon, 162 S.W 2d 601, 
179 Tenn 29—Terrett v. Wray, 106 
SW2d 98, 171 Tenn 448—Good¬ 
man V Wilson, 166 SW 752, 129 
Tenn 464, 61 LRA.NS, 1116— 
Hoover Motor Express Co v 
Thomas, 65 SW2d 621, 16 Tenn 
App 664 

Tex—^Broaddus r. Long; 188 BW,2d 


1057, 135 Tez 353—American Nat 
Ins Co V Shepherd. 95 SW2d 
370, 138 Tex 229, l07 ALR 409— 
Texas Po^er & Light Co v Den¬ 
son, 81 SW2d 86 , 125 Tex 383— 
Hudson V St Louis Southwestern 
Ry Co of Texas. Com App, 298 S 
W 811, rehearing denied 295 SW 
677—^Felder ▼ Houston Transit 
Co , Civ App, 208 S W 2d 831— 
Westheimer Transfer & Storage 
Co v Houston Bldg Co, Civ App, 
198 SW2d 465, refused no reversi¬ 
ble error—^Heldenfels v. Montgom¬ 
ery. Civ App, 167 SW2d 998, error 
dismissed—^Anderson-Bemey Bldg 
Co V Lowry, Civ App , 148 S W 2d 
401, reversed on other grounds 
Lowry V Anderson-Bemey Bldg 
Co, 161 SW2d 469, 189 Tex 29— 
National Life & Accident Ins Co 

V Ringo, Civ App. 137 SW2d 828. 
error refused—Sullivan v Tram¬ 
mell, CivApp. 130 SW2d 810. er¬ 
ror dismissed, Judgment correct— 
Texas Mut Reserve Life Ins Co v 
Ormond, CivApp, 116 SW2d 776 
—^American Nat Ins Co v Ken¬ 
nedy. Civ App, 101 S W 3d 825, 
modified on other grounds Kennedy 

V American Nat Ins Co, 107 S 
W.2d 364. 180 Tex 165, 112 AL 
R 916—Ctentral Motor Co v Gal¬ 
lo, CivApp, 94 SW2d 831—^Texaa 
Electric Service Co v Kinkead, 
CivApp. 36 SW2d 1062—McCoy 

V Beach-Wittman Co, CivApp, 23 
S W 3d 714, error dismissed—^Bow¬ 
er Auto Rent Co v Young, Civ 
App, 274 SW 296 

Vt -Jewett v Pudlo, 172 A 423, 106 
Vt 240, followed in 172 A 428, 106 
Vt 258—^Ronan v J G Turnbull 
Co, 131 A 788, 99 Vt 380 

Va —^Eavanaugh v. Wheeling, 7 S 
E 2d 125, 176 Va 105—Western Un¬ 
ion Telegraph Co v. Phelps, 169 
S E 674, 160 Va 674—^Thalhimer 
Bros V Shaw, 169 S E 87, 166 Va 
863—Crowell v Duncam, 184 S E 
676, 146 Va. 489 

Wash —Weaterland ▼. Argonaut 
Gnll, 66 P 2d 819, 185 Wash 411— 
Nolan V Fisher Co, 19 P2d 937, 
172 Wash. 287—Miller v Alaska 
S S. Co, 246 P. 296. 189 Wash. 
207. 

WUi—Tettmg v Hotel Pflster, 266 
N.W 249, 221 Wi 8 141—Kruse v 
Welgond, 286 NW. 426, 204 Wis 
195, followed in 286 N W. 431, 204 
Wis 206, Smith V Weigand. 235 N. 
W. 431, 204 WiB 207, Smith v 
Weigand, 235 NW 431, 204 Wis 
208 (two cases), and Woodard v 
Weigand, 235 NW 482, 204 Wia 
209—Eckel v. Ricfiiter, 211 N.W 
158, 191 WiB 409 I 
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Wyo—Stockwell v Morns, 22 P 2d 
189, 46 Wyo 1. 

89 C J p 1279 note 47. 

Bsqiress authorisatloii or ratlfloatlon 

(1) Liability of master m case of 
wrongful act of employee in course 
of, or in connection with, employ¬ 
ment places liability on master, ir¬ 
respective of express authorization 
or ratification—^Daniel v. Phillips 
Petroleum Co., 73 S W 2d 365, 220 Mo 
App 160 

(2) Liability of master baaed on 
express command, assent, or ratifi¬ 
cation see supra 55 667, 668 

It Is not neoesBsary that servant’s 
ooBdnot bs sole osnsa of the iniury 
complained of in order to impose lia¬ 
bility on the master; it is sufficient 
if it constitutes a contnbuting or 
concurrent cause of the injory — 
Yashar v Yakovac, 48 NYS2d 128 
78; Ala —Alabama Great Southern 

R. Co V Pouncey, 61 So 601, 7 
Ala App 648 

Ark—^White v Sims, 20l SW2d 21 
Ga.—Falls v. Jacobs Pharmacy Co. 

81 8 E 2d 426, 71 Ga App 647 
Mo—Green v Western Union Tele¬ 
graph Co, App, 68 SW2d 772— 
Gray v Phillips Bldg Co, App, 61 
SW2d 181 

N J —^Muckin V. Hubbs, 26 A 2d 286, 
128 NJLaw 396 

N C —Walker v Manson, 28 S E 2d 
889, 222 NC 687—Smith v Moore. 
16 S E 2d 701, 220 N C 165—Smith 

V Duke Umversity, 14 S E 2d 643. 
219 NC G28 

Wis—^L inden v City Car Co, 800 N. 
W 936, 239 WiB 236 

77. Ky—Wood v Southeastern 
Greyhound Lmes, 194 SW2d 81, 
S02 Ky 110 

NT—^Dunne v. Content!, 4 NY.S2d 
148. 167 Misc 925, affirmed 9 N 

Y S 2d 248, 256 App Div 838 

Tex—Guitar v Wheeler, CivApp, 
86 B W 2d 826, error dismissed. 

39 C J. p 1280 note 49 

78. US—^Brailas v Shepard S S 
Co. CCANY, 162 F.2d 849, cer¬ 
tiorari denied 66 SCt 970, 827 U. 

S. 807, 90 LEd 1032—White v 

Firestone Tire & Rubber Co. CC 
A S C, 90 F,2d 637—^Angco v 

Standard Oil Co of California, C C 
A Hawaii, 66 F3d 929—Saucer v 
Willsrs-Overland, DC Fla., 49 F2d 
885—^In re Southern Pac Co, D 
aNY, 80 F2d 728, affirmed 80 F. 
2d 726—Price v U S, DC La, 11 
F 2d 288—^Davis v Carolina Cotton 
& Woolen Mills Co, CCANC, 6 
P2d 676—Edwards v Giai, DC 
Neb, 46 FSupp 17—^Dumbrow v 
Bttinger, DGN.Y, 44 FSupp. 768. 
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der to render the master liable for an act of this | character, it must have been expressly authorized or 


Ala—Perfection Mattreee & Spring 
Co V Windham, 182 So 6, 286 Ala 
239—^Donaldson v Foreman, 104 
So 406, 218 Ala 232 

Ana—Consolidated Motors y Ketch- 
am, 66 P 2d 246, 49 Anz 296 

Ark—C J Homer Co v Holland, 
180 S W 2d 624, 207 Ark 345—Car¬ 
ter Truck Line v Gibson, 115 S 
W2d 270, 196 Ark 994—Mullins v 
Ritchie Grocer Co, 36 S W 2d 1010, 
183 Ark 218 

Cal—Stansell v Safeway Stores, 113 
P 2d 264, 44 Cal App 2d 822—^Lane 
V Safeway Stores, 91 P 2d 160, 33 
Cal App 2d 169—^Yates v Taft 
Lodge No 1627, B P O H of U 
S of America, 44 P2d 409, 6 Cal 
App 2d 889—^Wilson v Droege, 294 
P. 726. 110 Cal App 678—^Barty v 
Collins, 292 P 979, 109 Cal App 
94—Preo v Hoed, 278 P 928. 99 
Cal App 872 

Conn —Bradlow v American Dist 
Telegraph Co. 88 A 2d 679, 181 
Conn 192 

D C —Lucas y Fnedman, 24 F 2d 
271i 68 App DC 6—^Western Union 
Telegraph Co y. Scrivener, 18 F2d 
162, 67 App DC 120 

Fla—Crowder y. Wolary, 198 So 
9, 144 Fla 149 

Ga—Falls y Jacobs Pharmacy Co, 
81 SE2d 426, 71 Ge.App 647— 
Great Atlantic & Pacific Tea Co v 
Cox, 181 SE 788, 61 GaApp 880— 
Atlanta Hub Co y Jones, 171 S E 
470, 47 GaApp 778—Atlanta Coca 
Cola Bottling Co y Brown, 167 
S E 776, 46 Ga App 461—Selman v 
Wallace. 166 SE 861. 45 GaApp 
688—Palmer Phinizy & Connell v 
Hemzerling, 180 SE 687, 84 Ga, 
App 644 

Idaho —Scriyner y Boise Payette 
Lumber Co, 268 P 19, 46 Idaho 
334 

111—^Haynes y Holman, 49 NE2d 
824, 819 Ill App 896—^Metzler v 
Layton, 19 NE2d 180, 298 Ill App. 
629, affirmed 25 Nm2d 60. 378 Ill 
88—Trust V. Chicago Motor Club, 
276 Ill App 289—Craig y. Tucker, 
264 Ill App. 621—Black y Texas 
Co, 247 Ill App 801—^Mallory y 
Day Carpet ft Furniture Co, 245 
Ill App 466. 

Ind—Mock v. Polley, 66 NB2d 78, 
116 Ind App 680—^Polk Sanitary 
Milk Co V Berry, 17 NE2d 860. 
106 Ind App 29 

Iowa—^Dolan v Hubinger, 80 NW 
614, 109 Iowa 408 

Kan—Redfleld y. Chelsea Coal Co, 
16 P2d 476. 186 Kan. 688 

Ky —^Brock y. Bennett, 200 S.W 2d 
746. 804 Ky 838—Wood v South¬ 
eastern Greyhound Lines, 194 SW 
2d 81, 802 Ky llO—Koch’s Adm’r 
y Koch Bros, 119 S W 2d 1116, 274 
Ky 640—Johnson v. Brewer, 98 S 
W2d 889, 266 Ky. 814—John y 
Lococo, 76 SW2d 897. 266 Ky, 607 


—Clark’s Bx’x v Weir, 87 SW2d 
962, 262 Ky 660—General Refrac¬ 
tories Co V Mozier, 30 S W 2d 962, 
236 Ky 262—^Brooks v Gray-Von 
Allmen Sanitary Milk Go, 277 S 
W 816. 211 Hy 462, 46 ALR 1207. 

La —Oliphant v Town of Lake Prov¬ 
idence, 192 So 96, 193 La 675, an¬ 
swers to certified Questions con¬ 
formed to. App, 193 So. 51G— 
James y J S Williams ft Son, 150 
So 9, 177 La 1033—^Tinker v 
Hirst, 110 So 324, 162 La. 209— 
Dudley y. Surles, App, 11 So 2d 70 
—^Braud v Vinet, App, 5 So 2d 200 
—^Buisson y Potts, App, 161 So 
97. affirmed 166 So 408, 180 La 880 
—Camel y Federal Compress & 
Warehouse Co, App, 147 So 120— 
Jefferson y King, 124 So 589, 12 
La App 249—^Moore y Day Bmld- 
ers* Supply Co, 8 La App 576 

Me —^Leek y. Cohen, 88 A 2d 460, 141 
Me 18 

Md—^Eyerly y Baker, 178 A 691, 168 
Md 699—Carroll y Hillendale Golf 
Club. 144 A 693. 166 Md 642— 
Fletcher v Meredith, 129 A 795, 
148 Md 680, 45 ALR 474—Mc- 
Crory Stores Corporation y Satch- 
ell, 129 A 848, 148 Md 279 

Maas—^Bruce y Hanks, 178 NE 728. 
277 Maas 268—Ciarmataro v 

Adams. 176 NE 610. 276 Mass 
621. 76 ALR 1171 

Minn—^Loucks v R J. Reynolds To¬ 
bacco Co, 246 NW. 893, 188 Minn 
182 

Miss—^Tarver v J W Sanders Cot¬ 
ton Mill, 192 So 17, 187 Miss 111— 
Natchez, C ft M R Co y Boyd, 
107 So 1. 141 Miss 593—Louisville 
ft N R Co y. Coriander, 91 So 
699, 129 Miss 24 

Mo—Oganaso y Mellow, 201 SW2d 
866—Simmons y Kroger Grocery ft 
Baking Co, 104 S W.2d 367, 340 
Mo. 1118—^Excelsior Products Mfg 
Co y Kansas City Southern Ry 
Co. 172 SW 369, 263 Mo 142, 
Amn Ckal917B 1047—Gosselin v. 
Yellow Cab Co, App., 29 S W 8d 
186, certiorari quashed State ex 
rel Gtosselin v Trimble, 41 SW2d 
801, 828 Mo 760—Oorpus Juris cit¬ 
ed In Clark y. Wheelock. App, 298 
SW 466, 469 

Neb—^Dafoe y Grantski, 9 NW2d 
488, 143 Neb 844. 

NH—^Morm v People’s Wet Wash 
Laundry Co., 166 A. 499, 86 NH 
238 

NJ—DemerefBft y. Guild, 176 A 668, 
114 NJLaw 472. 

N.Y.—^Costonna v Rosen, 49 N E 2d 
621, 290 NY 445—Oslpoff y. City 
of New York, 86 NE2d 646, 286 
NY. 422, 186 ALR. 1864—Ford v. 
Grand Union Co, 197 NE 266, 268 
NY. 248, and reargument denied 
198 NE 646, 268 NY. 664—Clark 
y. Harnischfeger Sales Corporar 
tlon, 264 NYS 878. 288 AppDly. 

297 


493—Anderson y. International 
Mercantile Marine Co, 264 NYS 
176, 238 AppDiv 509, motion de¬ 
nied 188 NE 124, 262 NY 693, af- 
Armed 191 NB 497, 264 NT 426— 
Curran v Buckpitt, 233 N T S 249, 
225 App Div 880—Schell v Vergo, 
4 NYS 2d 644, 166 Misc 839— 
Dunne y Contenti, 4 N Y S 2d 148, 
167 Misc 926, affirmed 9 NYS2d 
248, 256 AppDiv 833—Bram v 
Lusat Realty Corporation, 8 N.Y. 
S2d 176 

NC—^Rogers v Town of Black 
Mountain. 29 S E 2d 203, 224 N C 
110—^Walker v Manson, 28 SE2d 
839, 222 NC 627—^Hammond v 
Eekerd's of Asheville, 18 S E 2d 
151, 220 NO 696—Creech v Na¬ 
tional Linen Service Corporation, 
14 SESd 408, 219 NC 467—Mc- 
Lamb v Beasley, 11 S E 8d 288, 218 
N C 808—Parrott v Kantor, 6 S 
E2d 40, 216 NC 584—Robinson v 
McAlhaney, 198 SE 647. 214 NC . 
180—Snow y. De Butts. 193 SE 
234, 212 NC 120—Cotton v Caro¬ 
lina Truck Transp Co., 160 S E. 
606. 197 NC 709 

ND—^Mclntee v Baker, 268 NW. 
661, 66 ND 669—Bodle y Wenner, 
266 NW 894, 66 N D 602 

Ohio—^Lombardi y Silver, App, 82 
NE2d 668—Biddle v New York 
Central Railroad Co, 182 NE 601, 
48 Ohio App 6—Zarn y Domini¬ 
que, 177 NE 850, 89 Ohio App 442 
—^Nagy y Kangesser, 168 NE 617, 
82 Ohio App 627 

Okl —^Massman Cbnst Co v. Chis¬ 
holm, 146 P2d 211. 198 Okl 477— 
Massman Const Co y Chisholm, 
146 P2d 207, 198 Okl 473—Claxton 
y Page, 124 P 2d 977, 190 Okl 422 
—^rnall V Shull. 124 P 2d 881. 190 
Okl 418—Com y City of Sapulpa, 
110 P 2d 290, 188 Okl 418—Phillips 
Petroleum Co. y Ward, 74 P 2d 614, 
181 Okl 462-^icago, R I ft P. 
R Co y. Sawyer, 66 P2d 418, 176 
Okl 446—^Fairmont Creamery Co 
of Lawton y Carsten. 66 P 2d 767, 
176 Okl 692—Whitehorn y. Mosler, 
245 P 668, 119 Okl 165. 

Or.—Akerson v. D C. Bates ft Sons, 
174 P 2d 968—^Larkins y Utah Cop¬ 
per Go, 127 P2d 864, 169 Or 499 
—^Fogelsong y Jarman, 121 P.2d 
924, 168 Or. 177. 

Pa—^Roberta y. Scott Bros., 172 A. 
681, 316 Pa 841—Bylock y Coloni¬ 
al Ice Cream Co, 148 A. 862, 800 
Pa 144—Zavodnick y A Rose ft 
Son, 146 A 456, 297 Pa 86—I^Al- 
leaejidro y. Bentivoglia 181 A 592, 
286 Pa 72—Gregorls y. Wolfa 
Com PI, 66 DauphCb. 278. 

RI—Etaining y Turner Centre Sys¬ 
tem, 149 A. 876. 60 RI. 481. 

SC—^Powers y Wheleaa 9 SE.2d 
129, 198 S C. 864—Holder y. 

Haynes. 7 SE2d 838, 198 SC 176 
^Davenport y. Charleston ft W. C 
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subsequently ratified.^® 

b. ‘‘Scope of Exaployment** and Similar Terms 

The termt ''scope of employment," "scope of author¬ 
ity," "course of employment," and similar terms are 
often used indiscriminately and interchangeably, and, 
while these terms have been said to have no fixed legal 
meaning, they are to be accepted in their ordinary 
sense. 

The terms "scope of employment," “scope of au¬ 
thority,” and "course of emplo 3 rment” are often used 
indiscriminately and interchangeably,®® although 
technically there is a distinction.®! While these 
terms may have no fixed legal or technical mean¬ 
ing,®® and indeed have been said not to be suscepti- 
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ble of accurate definition,®® they are to be accepted 
in their ordinary sense ®^ These terms, when used 
relative to the acts of a servant, are not synonymous 
with "during the period covered by his employ¬ 
ment,”®® but meanwhile engaged in the service of 
the master or while about his business,®® and noth¬ 
ing more ®'^ 

Other expressions said to be equivalent to "scope 
of emplo 3 niient” are "line of duty,”®® although it 
has also been stated that there is a clear distinction 
between the two expressions,®® “course of serv¬ 
ice,”®® “employer's service,”®! "furtherance of em¬ 
ployer's business,”®® “prosecution of the master's 
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K Co, 61 S E 677, 72 S G 206, 110 
Am SR 698 

S-D.—Mozman v Wagner, 262 NW 
78, 63 S.D. 647 

Tenn—Cole v. Standard Oil Co of 
New Jersey. App, 197 SW2d 18— 
Hoover Motor Express Co. v. 
Thomas, 65 SW2d 621, 16 Tenn. 
App 664—Woody v. Ball, 5 Tenn 
App 800. 

Tex—Guitar y. Wheeler, Civ App, 86 
SW2d 325, error diamiaaed—^Hor- 
witz V Dickerson, Civ App, 26 S 
W.2d 966—^Xewton v Rhoads 
Bros, CivA.pp, 11 SW2d 877, re¬ 
versed on other grounds. Com App, 
24 S W 2d 378-<k>ipiis JozIb guot- 
ed la Gulf, C. & S. F By Co v 
Boas, Civ.App, 286 SW 939, 940 
—^Bower Auto Rent Co v Toung, 
GivApp, 274 SW 295—Mellody v 
Missouri, E & T Ry Co of Texas, 
124 S.W 702, 68 Tex Civ App 461. 
error refused 

Utah.—Carter v Bessey, 98 P 2d 490, 
97 Utah 427—^Looney v. Furgis. 2 
P2d 112, 78 Utah 172—liooney v. 
Bmgham Dairy, 282 P. 1030, 76 
Utah 68, 73 A.LR 427. 

Vt—Ronan v. J G Turnbull Co., 181 
A. 788. 99 Vt 280 

Va.—EAvanaugh v. Wheeling, 7 SE 
8d 126, 176 Va. 106—Western Un¬ 
ion Telegraph Go. v. Phelps. 169 S. 
E. 574, 160 Va. 674—Thalhimer 
Bros. V. Shaw. 169 SE 87, 166 Va. 
863. 

Wash —^Van Court v. Iiodge Chb Co, 
89 P.2d 206, 198 Wash 680—^Estes 
V Brewster Cigar Co., 287 P. 86, 
156 Wash. 466. 

Wia —^Linden v City Gar Co., 800 H 
W. 926, 289 WiB 286—^Mittleman 
V. Luidaay-McMillan Co., 882 NW. 
627. 202 Wla 677—Johnson v Btol- 
men Canning Co., 211 NW. 167, 
191 Wis 467. 

89 C J. p 1280 note 49 
This mla la not affected by a stat¬ 
ute which provides that, for damage 
done by any person In the employe 
ment and service of the master, the 
latter shall be liable, this language 
must be understood to mean such 
torts only as are committed by an 


employee while engaged about the 
busineas of his employer—Columbus 
& R R. Co V. Christian, 25 SE. 411, 
97 Ga 66 

7S< Fla—^Reece v Ebersbach, 9 So 
2d 805, 162 Fla. 763. certiorari de¬ 
nied 68 set 856, 818 US 784, 87 
LEd 1161, rehearing demed 68 S 
CL llb6. 819 US 781, 87 LEd 
1726 

Ind—^Polk Sejiitary Milk Go v Bei> 
ry, 17 NE2d 860, 106 Ind App 29 
Md—^MoCroiy Stores Corporation v 
Satchell, 129 A, 848, 148 Md 279. 
NC—Rogers v. Town of Black 
Mountain, 29 SE2d 203. 224 NC 
119—^Hammond v Eckerd's of 
Asheville, 18 SE2d 151. 220 NC 
696—^Robmson v McAlhaaey, 198 
SE 647, 214 NC 180 
89 C J p 1281 note 60 

80l SC—^Adama v. South Carolina 
Power Co. 21 BE8d 17, 200 SC 
488. 

Tex—Corpus Jtuui mted la Gulf, C 
& S F Ry Co V Cobb, Civ App, 
46 SW2d 828, 828 
W Va —^Porter v South Penn Oil Co., 
24 S.E2d 830. 126 WVa 361 
89 C.J p 1282 note 52—15 C J P 679 
note 89 [a] (1). 

81. W.Va —^Porter v. South Penn 
Oil Co, supra. 

Dlffssease affsetiag master’s liability 
The mere fact that an act was 
committed in the course of employ¬ 
ment is not sufficient to warrant a 
holding that it was committed with¬ 
in the scope of the employment— 
Comfort V Monteleone, La App., 168 
So. 670. 

8S. Miss —Corpnm JujOm guotod In 
Loper V. Yazoo & M V. R Co, 
146 So. 748, 746, 166 Misa 79 
Mow—Nichols V Chicago, R L ft P. 

R Co, App, 282 SW. 276 
NC—Robertson v Virginia Electric 
ft Power Co, 168 S E 416, 204 N 
C 859, cause remanded 170 SE 
139, 206 NC 111 

88. NY.—^Ford v. Grand Union Co., 
270 NY.S. 162, 240 AppDiv. 294. 
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SC—Adams v. South Carolina Pow¬ 
er Co., 21 SE2d 17. 200 S.C 438. 

89 C J p 1282 note 69—16 C J p 679 
note 89 [a] (2). 

84s. Mo—Nichole v Chicago, R. L ft 
P R Co, App, 282 S.W. 276. 

8S. Ark —Hunter v. First State 
Bank of Momlton, 28 SW2d 712, 
181 Ark 907 

89 C J p 1282 note 61—16 C J. p 679 
note 89 [c] 

88l Ark—^Mullins v. Ritchie Grocer 
Co, 86 S.W2d 1010, 168 Ark. 218 

89 C J p 1282 note 62. 

87. Mmn—Slater v. Advance 
Threaher Co, 107 N.W 188, 97 
Minn 806, 6 LRA,NS, 598 

Neb—Neff v Brandeis, 186 NW 288, 
91 Neb 11, 89 LRApNS, 988. 

88. Cal—^Hiroshima v. Pacific Gas 
ft Electric Co, 68 P 2d 840, 18 Cal 
App 2d 24. 

Mo —Sturgis V. Kansas City Rys. 
Co , App , 228 S W 861 

NY—^Isaacs v Third Ave R. Co, 
47 NY. 122, 7 AmR 418 

Tex.—Oozpus Juris oitea la Gulf, C. 
ft S. F. Ry Co V. Cobb, Civ.App, 
46 S.W2d 828, 828 

8% Mo.—^La Bella v. Southwestern 
Bell Telephone Co., 24 S W.2d 1072, 
224 Mo App. 708 

8a Cal —Hiroshima v. Pacific Gas ft 
Electric Co., 68 P.2d 840, 18 CaL 
App 2d 24 

Mo—Ephland v Missouri Pac. R 
Co. 87 SW 820. 137 Mo 187, 69 
Am S R 498, 86 L R A 107, rehear¬ 
ing denied 88 SW 926, 187 Mo 
187—Sturgis V Kansas City Rys 
Co. App. 228 SW. 861. 

81. Cal —Hiroshima v. Paolflo Gas ft 
Electric Co., 68 P.2d 840, 18 Cal. 
App 2d 24 

Md—Adams v. Cost, 62 Md. 264, 50 
Am.R. 211. 

92m Mo — Sturgis V. Kansas City 
Rye Co, App, 228 SW 861 

RI—Paulton v. Keith, 49 A 686, 28 
RI 164, 91 AmS.R. 624, 64 LR. 
A. 670. 
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business,”®® "protection of the employer’s proper¬ 
ty,”®* and the like.®® 

c. Natnie and Basis of loabilll^ 

The liability of a master to a third person for In¬ 
juries Inflicted by a servant In the course of hia employ¬ 
ment has been stated to be derivative and secondary. 
The master’s liability under the doctrine of respondeat 
superior has been said to rest on the ground that every 
man who prefers to manage his affairs through others 
remains bound so to manage them that third persons 
are not injured by any breach of legal duty on the part 
of such others while acting within the scope of their 
employment. 

It has been stated that the liability of a master to 
a third person for injuries indicted by a servant in 
the course of his employment and within the scope 
of his authority is derivative and secondary,9® 
while that of the servant is primary,and ordina¬ 
rily, if there is no liability on the part of the servant, 
there is none on the part of the master.®® On the 


other hand, it has also been held that the right to 
sue the employer is not a dependent, but a primary, 
right,®® and ^at the employer may be held liable 
even though no recovery against the servant can 
be had,^ as where the servant has a personal im¬ 
munity from suit® 

The master’s liability under the doctrine of re¬ 
spondeat superior in part, at least, is founded on the 
power of control and supermtendence over the serv¬ 
ant which the master has the nght to exercise,® 
and It IS the master’s correlative obligation to see 
to it that the servant does not commit any torts in 
the course of his employment,® although it has been 
stated that theoretically, as well as practically, the 
master’s responsibihty extends far beyond his actu¬ 
al or possible control over the conduct of the serv¬ 
ant,® and rests on the broader ground that every 
man who prefers to manage his affairs through oth- 


9SL Wi8—Oobb V. Simon, 97 K.W 
276. 119 WiB 697, 100 Am S R. 909 
94. cai —^Hiroahlma v Pacific Gas & 
Electric Co., 68 F2d 340. 18 Cal. 
App 2d 24 

Mo —SturffiB V. KsmaBja City Rya 
Co. App, 228 SW. 861 
99. Cal —Hiroahima v. Pacific Gas & 
Mectrlc Go, 68 P2d 840, 18 Cal. 
App 2d 24. 

Mo—Sturgia v. Kbjibbm City Rys 
Oo, App, 228 SW. 861. 

96L Conn-^tulginaki v Cizauakaa, 
6 A 2d 10, 126 Conn 298 
Mo—State ex rel Shell Petroleum 
Corporation v. Hoatetter, 166 SW 
2d 678, 848 Mo 841 
N.T—^Pangbnm ▼ Buick Motor Co, 
106 NR 428, 211 NT. 228 
Fa—Gozpu Jula quoted la Allen y. 
Poatemocl^ 168 A 886, 887, 107 Pa. 
Super 882 

aceaaliv of atatemeat 
“The Btatement aometlmea made 
that [the maater’a liability] la denv- 
ative and aeoondary . . meana 

thla, and nothing more That at 
Umea the fault of the actor will fix 
the quality of the act" —Schubert y 
August Schubert Wagon Co, 164 N 
m 42, 48, 249 NY 268, 64 AL.R 293 
97. Mo—State ex rel Shell Petro¬ 
leum Corporation y. Hoatetter, 166 
SW 2d 678, 848 Mo 841. 

96. Ala —Ashworth y. Alabama 

Great Southern R Go, 99 So 191, 
211 Ala 20. 

Mo—State ex rel Shell Petroleum 
Corporation y Hoatetter, 156 SW 
2d 678, 848 Mo 841—^Brunh y. 
Hamilton-Brown Shoe Co., 66 S 
W2d 90S, 884 Mo 617 
Personal liability of seryeuit to third 
persona generally see infra I 677. 
Verdict acquitting aeryamt aa bar^ 
rmg recoyery against master see 
Infra f 619. 


Privileged act of aerveut 
Master is not liable for acta of 
aeryant which the servant is privi¬ 
leged to do, although the master 
himself would not be so privileged 
—^Roaenblum y Rosenblum, 96 SW. 
2d 1082, 281 Mo App 276 
Zdability and not onlpabUlty is the 
true basis for the respondeat superi¬ 
or doctrine —^Riegger v Bruton 
Brewing Co, 16 A2d 99, 178 Md 518, 
181 ALR 807. 

99. Ohio —^Metropolitan Life Ihs 
Co y Huf^ 194 NR 429, 48 Ohio 
App 412 

Breach of duty to Injured party 
It has been stated that the master 
IB not responsible for servant’s acts 
unless there.haa been breach of duty 
which master owed Injured party — 
U-Run-It Oo y Merrymaji, 153 SR 
664, 164 Va. 467. 

1. NY—Schubert y August Schu¬ 
bert Wagon Co, 164 NR 42, 249 
NY 258. 64 ALR 293 

Ohio—^Metropolitan Life Ins. Co y 
Huff. 194 NR 429, 48 Ohio App. 
412 

Vt—^Poulin y Graham. 147 A 698. 
102 Vt 307 

2. Alai—^Mi-Lady Cleaners v Mc¬ 
Daniel. 179 So 908. 286 Ala 469, 
116 ALR 639 

Mo—^Rosenblum y Rosenblum, 96 S 
W.2d 1082, 281 Mo App 276 
Ohio—^Metropolitan Life Ins Co v 
Huff, 194 N.R 429, 48 Ohio App 
412 

Vt—^Poulin y. Graham, 147 A 698, 
102 Vt. 807. 

Liability of master for injury to 
servant's wife or child see supra S 
669. 

3. Ark.—Mullms v Ritchie Grocer 
Co., 86 S W2d 1010, 183 Ark 218 

Del —^McGrady y. National Starch 
Products, 28 A 2d 108, 2 Terry 892 | 
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DC—^Phelps v Boone, 67 r2d 674, 
63 App DC 308, certiorari demed 
Boone y Phelps, 64 SCt 628, 291 
US 677, 78 LRd 1065 
Miss—White’s Lumber & Supply Co 
y Collins, 191 So 106, 186 Mias 
669, suggestion of error overruled 
192 So 812, 186 Miss 659 
Mo —^Basa y Kansas City Journal 
Post Oo, 148 SW2d 548, 847 Mo. 
681—^Riggs y Higgins, 106 SW 
2d 1. 841 Mo 1 

NT—Irwin v Klein, 8 NR 2d 601, 
271 NT 477—Witaszek y Drees, 
280 NTS 693, 166 Mlsc 838, re¬ 
versed ui part on other grounds 
Haykl y Drees, 286 NTS 88, 247 
AppDiy 90, motion granted 4 N 
B2d 746, 276 NY 677, and Witas- 
sek y Drees, 4 N R 2d 745, 272 N. 
T 676. 

Pa—Oozpus jrnrlg quoted in Allen v 
Postemock, 168 A 836, 837, 107 
Pa Super. 332 

Tex—Clark y Lynch, Civ App, 132 
B W 2d 294—CbEpna Juila oxtad in. 
Shell Petroleum Corporation v. 
Magnolia Pipe Line Co, Civ App, 
86 S W 2d 829, 832. error dismissed. 
Va—Griffith y Rlectrolux Corpora¬ 
tion, 11 SR 2d 644, 176 Va 878. 
89 C J. p 1282 note 66 
A master having no right or power 
to command or forbid the act or 
omission that resulted In iinjury by 
servant is not liable under doctrine 
of respondeat superior—^Railway Ex¬ 
press Agency v Bonnell, 38 NR 2d 
980, rehearing denied 34 NR 2d 927, 
218 Ind. 607—^Bryan y Pommert, 87 
NR 2d 720, 110 Ind App 61 

A Miss.—White's Lumber A Supply 
Co y. Collins, 191 So 106, 186 Miss. 
669, suggestion of error overruled 
192 So. 812, 186 Misa 669. 

6. Cal.— Oeut y Wtn C Crowell Co., 

I 171 P 2d 6, 28 Cal 2d 662. 
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ers remains bound so to manage them that third 
persons are not mjured by any breach of legal duty 
on the part of such others while acting within the 
scope of their employment,® and is dictated by con¬ 
siderations of public policy and the necessity for 
holding a responsible person liable for the acts done 
by others in the prosecution of his business, as well 
as for plaang on employers an incentive to hire only 
careful employees ^ It necessarily follows that the 
act of the servant within the scope of his employ¬ 
ment must be considered the act of the master, for 
which he is liable to the same extent as though he 
had performed the act in person 8 

The master’s liability is not based on the master’s 
fault,® or on the act of the servant in the master’s 
nflTn i*io or under the color of his employment,and 
exists irrespective of contract^® 


d. Tests of Uability under Doctrine of Be- 
spondeat Superior 

(1) In general 

(2) Conduct within scope of authority or 

emplo 3 mient generally 

(3) Time of service 

(4) Area of service 

(5) Intent or motive of servant 

(6) Knowledge or assent of master 

(7) Acts unnecessary to performance of 

duty 

(8) Acts in excess or abuse of authority 

(9) Disobedience of orders or instruc¬ 

tions 

(1) In General 

The test to determine the master's liability for the 


Cozui —Chase ▼ New Haven Waste 
Material Corporation, 160 A 107, 
111 Conn 377, 68 ALR 1497— 
Wolf V. Sulik, 106 A 443, 98 Conn 
481. 4 AL.R 856 

The fiict that the emi^loyer has 
dleoted not to retain the means or 
power, as a practical matter, of su¬ 
perintendence over the performance 
of the work of the servant does not 
alter the rule as to the master'a ul¬ 
timate liability—White's Lumber & 
Supply Co V. Collins, 191 So. 106, 
186 Mibb 669. Buggeation of error 
overruled 192 Bo 812, 186 Mibb 669 

a Cal —Carr v Wm C* Crowell Co, 
171 F 2d 6, 28 Cal 2d 652 
Conn—Chase v New Haven Waste 
Material Corporation. 150 A 107. 
Ill Conn 877. 68 A L.R 1497 
Or—^Hantke v. Hams Ice Mach 
Works. 64 P2d 298, 162 Or 664. 
Pa—CorpUB JuzIb guoted la Allen v 
Postemock, 168 A 336, 887, 107 
Pa.Super. 832. 

Tez—Ck>xpiui JtixlB dted la Shell Pe¬ 
troleum Corporation v Magnolia 
Pipe Line Co, CivApp, 86 SW.2d 
829, 832, error dismissed. 

39 C J. p 1282 note 66. 

Doctzuis of agsnoy 
Doctrine of master's liability for 
servant's wrongful acts reatB on doc¬ 
trine of agency.—^Amencan Sav Life 
Ina Co V Riplmger, 60 SW2d 115, 
249 Ky 8. 

Kblnteaaaoo of Boolal latsEsst la gs- 
ouzlty 

"Vicanoufi liability to third pei> 
sons IB imposed upon the master for 
hla aervant'a torts because 

the servant is conducting the mas¬ 
ter's business, and because the social 
interest In the general security is 
best maintained by holding those 
who conduct enterprises in which 
others are employed to an absolute 
liability for what their servants do 
In the course of the enterprise.”— 


Porter ▼. Grennan Bakeries, 16 N 
W 2d 906. 910. 219 Minn 14 

Because the servant Is cntfaffed la 
the master's affairSi for the proper 
conduct of which the master is re¬ 
sponsible, the master Is held liable 
US—^Yelloway, Inc, v Hawkins, C 
CAMo. 38 F2d 781 
Mo —^Milaszo V Kansas City Gas Co., 
180 SW2d 1—Haehl v Wabash R 
Co, 24 SW 787, 119 Mo. 826— 
Daniel v Phillips Petroleum Co, 
73 SW.2d 365, 220 MoApp 150— 
Gosselin v Yellow Cab Co, App., 
29 S W 2d 186 

7. Ky—Johnson v Brewer, 98 BW 
2d 889. 266 Ky 314 

S C —Sams v Arthur, 188 S H 205, 
135 SC 123. 

8. Ala—Mi-Lady Cleaners v. Mc¬ 
Daniel, 179 So 908, .235 Ala 469, 
116 ALR 639 

Ark—Vaughan Hardware Co v. Mc- 
Adoo, 118 SW2d 280, 196 Ark. 471 
Mo —^Blasinay v. Albert Wenzlick 
Real Hlstate Co, 188 S W 2d 721, 
235 MoApp 526 

NH—^Monn v People's Wet Wash 
Laundry Co, 166 A 499, 86 NH 
283 

N J —^Hudson v. Gas Consumers' 
Ass'n, 8 A 2d 337, 123 N J Law 262 
N C —^Robertson v Virgima Electric 
& Power Co, 168 S B 416. 204 N C 
359. cause remanded 170 SE 189, 
206 NC 111. 

Tex—Le Sage v Pryor, 164 SW2d 
446, 187 Tez 456—Oorpns Juris 
dted. In Shell Petroleum Corpora^ 
tion V. Magnolia Pipe Line Co, 
CivApp, 86 SW2d 829, 882, error 
dismissed 

Vt-Jewett V. Pudlo, 172 A 428, 106 
Vt. 249, followed in 172 A. 428. 106 
Vt 268. 

39 CJ p 1282 note 67. 

Master's order 

Every act done by servant in 
course of his duty la regarded as 
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dona by his master's orders and 
hence same as though it were mas¬ 
ter's own act —^Knapp v Standard 
Oil Co of Califorma, 68 P 2d 1052, 
156 Or 664 

9. Minn—^Porter v Grennan Bake¬ 
ries, 16 NW2d 906, 219 Minn 14 

IfK Mo —^Milaszo v. Kansas City 
Gas Go, 180 SW2d 1—Haehl v 
Wabash R Co, 24 S W 737, 119 
Mo 826—Daniel r. Phillips Petro¬ 
leum Co, 78 SW8d 865, 220 Mo 
App 160—Gosselin v Yellow Cab 
Co., App, 29 SW.2d 186. 

11. Mo —Milasso V Kansas City 
Gas Co, 180 SW2d 1—Haehl v 
Wabash R Co. 24 SW 737, 119 
Mo 326—Darnel v Phillips Petro¬ 
leum Co, 78 SW2d 866. 220 Mo 
App 160—Gosselin v Yellow Cab 
Co, App, 29 SW2d 186 

IS. Utah—Carter v Bessey, 93 P 2d 
490, 97 Utah 427. 

Master oannot by contiaot with 
servant exempt himself from liabil¬ 
ity to third persona for injuries sus¬ 
tained through servant's negligence. 
—^Hartley v Red Ball Transit Co, 
176 NE 761, 844 HI 684 

Terms of oontmot of em^lofmeiit 
do not determine the master's lia¬ 
bility, smoe, if that were the case, 
care in phraseology would enable the 
master to avoid all liability—^Mil- 
ton V. Missouri Pacific R Co, 91 S 
W. 949, 198 Mo 46—Ledbetter v St 
Louis Southwestern Ry. Co., Mo App, 
298 SW 791 

The TUsster may limit the soope of 
ootlon of hiB servant, however, driv¬ 
ing to him only such powers to do 
such acts as he may deem appropn- 
ite or proper—Tarver v J. W San¬ 
ders Cotton Mill, 192 So. 17, 187 
Miss 111. 
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act of his servant is whether the act was within the 
■cope of his employment and whether the injury com¬ 
plained of was committed by authority of the master. 

The primary test to determine the master’s liabil¬ 
ity for the act of his servant under the doctrine of 
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respondeat superior is whether the act was within 
the scope of his employment^® The test is also 
whether the injury complained of was committed hf 
the authority of the master^^ and whether it is just 


13. IJ S y-Waggamaji v General Fi¬ 
nance "Co of Philadelphia, CCA 
Fa, 116 F2d 254—^Angco v Stand¬ 
ard Oil Co of California, CCA 
Hawaii, €6 F2d 929—Saucer v 
'VVillys-Overland, DC Fla, 49 F2d 
385—Price v U S.DGIia,llF 
2d 283 

Ala—Corpus Jtixls olted ul Birming¬ 
ham News Co V Browne, 153 So 
889, 891, 228 Ala 414 
Ark—Lindley v McKay, 146 SW2d 
545, 201 Ark 675—Vaughan Hard¬ 
ware Co y McAdoo, 118 S W 2d 
280, 196 Ark 471—Mullins v Rit¬ 
chie Grocer Co, 36 SW.2d 1010, 
188 Ark 218—Hunter y First 
State Bank of Momlton. 28 SW 
2d 712, 181 Ark 907 
Gal—^McChristian y Popkin, 171 P 
2d 85, 75 Cal App 2d 249—Haworth 
V Elliott, 163 P 2d 804, 67 Gal App 
2d 77—Tighe y Ad Chong, 112 P 
2d 20. 44 Cal App 2d 164—Yates v 
Taft Lodge No 1627, BPOE of 
U S of America, 44 P 2d 409, 6 
Cal App 2d 889—^Wilson v Droege. 
294 F 726, 110 Cal App 578—Par¬ 
ty y Collins, 292 P 979, 109 Cal 
jj^p 94 —^Preo y Roed, 278 P. 928, 
99 Cal App 872 

Ga —Frazier y Southern Ry Go, 87 
S E 2d 774, 200 Ga 690, conformed 
to 88 S E 2d 188—Stenger y Mitch¬ 
ell. 28 SESd 886. 70 GaApp 668 
—^Nichols y G L Hight Motor 
Co, 16 SE2d 806, 66 GaApp 897 
—Jump y Anderson, 197 S E 644, 
68 GaApp 126—McGhee y King- 
man & E^7e^ett, 176 S E 65, 49 
GaApp 767—Gomez y Great At¬ 
lantic & Pacific Tea Co, 172 S E 
760, 48 GaApp 898—Atlanta Hub 
Co v Jones, 171 S.E 470, 47 Ga 
App 778—Selman y Wallace, 165 
SE 861, 46 GaApp 688 
Idaho —Scnvner y Boise Payette 
Lumber Co, 268 P. 19. 46 Idaho 
884 

Ill—Palmer v Miller, 48 NE2d 978, 
880 Ill 266—Darner v Colby. 81 
NE2d 950, 876 Ill 668, mandate 
conformed to 85 NE2d 962, 811 
Ill App 862—Becker v Brummel, 
48 NE2d 419. 819 Ill App 499— 
Trust y Chicago Motor Club, 276 
IlJiApp 289—^Black y Texas Co, 
247 Ill App 301 

Ind—Mock y. Polley, 66 NE2d 78. 
116 Ind App 680—Annis y. Postal 
Telegraph Co., 62 N.E 2d 878, 114 
Ind App 648—^Bryan v Pommert, 
87 N E 2d 720. 110 Ind App 61 
Kan —^Rufl v. Farley Machme Works 
Co, 99 P2d 789, 161 Kan 849 
Ky—^Wood y Southeastern Grey¬ 
hound Lines, 194 S W 2d 81. 802 
Ky 110—John Lococo, 76 SW2d 


897, 256 Ky 607—General Refiac- 
tories Go y Mozier, 80 SW2d 
962, 235 Ky 252 

La—Comfort y Monteleone, App, 
163 So 670 

Md—Great Atlantic & Pacific Tea 
Co y Noppenberger, 189 A 484, 
171 Md 878—Byerly v Baker. 178 
A 691, 168 Md 699 

Mass—^Fanciullo v B G As S The¬ 
atre Corporation, 8 NE2d 174, 297 
Mass 44 

Miss —Oozpos Jnzls quoted In Brown 
y Bond. 1 So 2d 794, 798, 190 Miss 
774—^Natchez, C & M R Co y 
Boyd. 107 So 1. 141 Miss 593 

Mo—Oganaso y Mellow, 301 SW2d 
366—Corpus Juris dted la Milazzo 
y Kansas City Gas Co, 180 S W 2d 
1, 4—Simmons v Kroger Grocery 
ft Baking Co. 104 SW2d 367, 840 
Mo 1118—Young y Sinclair Re- 
fimng Co, App, 92 SW2d 996— 
Chiles y Metropolitan Life Ins 
Co, 91 SW2d 164, 280 Mo App 
860—Green v Western Union Tele¬ 
graph Co, App, 68 SW2d 772— 
Gray v Phillips Bldg Go, App, 
51 S W 2d 181—La Bella y South¬ 
western Bell Telephone Co, 24 S 
W2d 1072, 224 Mo App 708 

Mont.—^Harrington y H D Lee 
Mercantile Co, 88 P2d 553, 97 
Mont 40 

Neb—La Fleur ▼ Poesch, 262 NW 
902, 126 Neb 263 

NJ—Muckin V Hubbs, 26 A 2d 286, 
128 NJLaw 896—^Blackman y At¬ 
lantic City ft S R Co, 19 A 2d 
807, 126 NJLaw 468—Smith y 
Bosco, 19 A 2d 687, 126 NJLaw 
452 

NY—^Ford y. Grand Union Co, 197 
NE 266, 268 NY 248, reargu¬ 
ment denied 198 NE 646, 268 NY 
664—^Ford v Grand Union Co, 270 
NY.S 162, 240 AppJ^iy 294—Clark 
V Harmschfeger Sales Corporation. 
264 NYS. 878, 2S8 AppDiy 498— 
Curran y Buckpitt, 288 NYS. 249, 
226 AppDly 380 

N G —^Hammond y Eckerd’s of Ashe- 
yille, 18 SE2d 161, 220 NC 696— 
Smith v Moore, 16 SE2d 701, 220 
NC 166—^Riddle y Whisnant, 16 
SE2d 698, 220 NC 131—Robinson 
y McAlhaney, 198 SE 647, 214 N 
C 180—Snow y De Butts, 198 S E 
224, 212 NC 120—^Dickerson y 
Atlantic Refining Co, 169 S E 446, 
201 NC 90—Gner y Gner, 186 S. 
E 862, 192 NC 760 

Ohio —^Miller y Metropolitan Life 
Ins Co, 16 N.E2d 447, 184 Ohio 
St. 289—^House y Stark Iron ft 
Metal Co, App, 46 NE2d 419— 
Metropolitan Concrete Co y. Vi¬ 
tale, 188 NE 10, 46 Ohio App. 140 
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I —^Biddle y New York Central Rail¬ 
road Co, 182 N E 601, 43 Ohio App. 
6—^Zam y Domimaue, 177 NE. 
850, 39 Ohio App 442—^Nagy y. 
Kangesser. 168 NE 517, 82 Ohio 
App 527 

Okl —^Massman Const Co v Chis¬ 
holm, 145 P2d 211, 198 Okl 477— 
Massman Const Co v Chisholm, 
145 P 2d 207, 198 Okl 478—Claxton 
y Page. 124 P2d 977, 190 Okl. 422 
—Small V Shull. 124 P2d 381, 190 
Okl 418—Fairmont Creamery Co. 
of Lawton y Carsten, 56 P2d 767, 
175 Okl 692—Oorpus Juls Qiioted 
la Wilson ft Co y Shaw, 10 P.2d 
448, 449, 157 Okl 84 

Or—^Larkins y Utah Copper Co., 
127 P2d 854, 169 Or 499—Fogel- 
Bong y Jarman. 121 P 2d 924, 168 
Or 177 

Pa—Zavodnick y A Rose ft Son, 146 
A 465, 297 Pa 86—Corpus Juris 
Olted la Milwaukee Locomotiye 
Mfg Co y Point Marion Coal Co, 
144 A 100, 102, 294 Pa 238 

RI—^Haining v Turner Centre Sys¬ 
tem. 149 A 876, 60 RI 481 

S C —^Hyde y Southern Grocery 
Stores, 16 SE2d 363, 197 SC 268. 

SD—^Norman v Wagner, 262 NW. 
78. 68 SD 647. 

Tenn—^National Life ft Accident Ins. 
Co y Morrison, 162 S W 2d 601, 
179 Tenn 29—^Hooyer Motor Ex¬ 
press Company y Thomas, 66 S. 
W 2d 621, 16 TennA.pp 664— 
Woody V Ball, 5 Tenn App 300 

Tex—^Broaddus y Long, 188 SW2d 
1067, 136 Tex 863—^Texas Power 
ft Light Co V Denson, 81 SW2d 
36, 125 Tex 383—^National Life ft 
Accident Ins Go y. Ringo, Civ. 
App. 187 S W 2d 828, error refused 
—Central Motor Co v Gallo, Ciy. 
App, 94 SW2d 821—McCoy y. 
Beach-Wittman Co, Civ App, 22 
SW2d 714, error dismissed—^New¬ 
ton y Rhoads Bros, Civ App, 11 
S W 2d 377, reversed on other 
grounds Com App, 24 SW2d 878. 

Vt—^Ronan v J G Turnbull Co, 
131 A 788, 99 Vt. 280 

Va—Western Umon Telegraph Go 
v. Phelps, 169 S E 674. 160 Va 674 

Wash—Corpus Juris guotad la Carl¬ 
son v P F Collier ft Son Corpo¬ 
ration, 67 P.2d 842. 848, 190 Wash. 
301. 

WVa—Corpus Juris dted la Coch¬ 
ran y Michaels, 167 S E. 178, 
176, 110 W.Va. 127. 

89 C J. p 1282 note 69. 

14. Ala—^Alabama Fuel ft Iron Co. 
y Powaski. 166 So 782, 282 Ala. 
66 

Ky —^Leachman y. Belknap Hard¬ 
ware ft Mfg. Co, 84 S W.2d 46. 260 
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that the loss resulting from the sencant’s acts should 
be considered one of the normal risks of the business 
in which the servant is employed, which that busi¬ 
ness should bear.15 The test is not the character or 
quality of the act,^® or the rank of the employee, 
or whether the act was done during the existence of 
the servant’s employment ,1® nor is it necessarily 
predicated on the instrumentality used^® or by whom 
it IS furnished The master will be liable for the 


acts of the servant within the scope of the employ¬ 
ment whether the acts are expressly or impliedly 
authorized®! and whether his authority is real or 
merely apparent 2® Ordinarily, however, where 
there is nothing to induce the third person to alter 
his position in reliance on the servant’s authority, 
there is no basis for holding the master liable on 
the ground that the servant’s act is within the scope 
of his apparent authority.®® 


Ky 123—John v Lococo, 76 SW 
2d 897, 2B6 Ky 607—Sluaher v 
Hubble, 72 SW2d 39, 254 Ky 596 
—Corbin Fruit Go v Decker, 68 
8 W Sd 434, 252 Ky 766—^American 
Sav. Life Ins Co v Riplinger, 60 
SW2d 115, 249 Ky 8—^Reynolds' 
Adm'r v Black Mountain Corpo¬ 
ration, 42 SW2d 916, 240 Ky. 673 
Md—Great Atlantic & Pacific Tea 
Co V Hoppenberger, 189 A 484, 
171 Md 378 

Maas—^Bruce v. Hanka, 178 NK 
728, 277 Maaa 268—Giarmatoro v 
Adams. 176 MK 610, 275 Maas 

621. 76 ALR 1171 

Miss—Tarver v J W Sanders Cot¬ 
ton Mill, 192 So 17, 187 Miss 111 
Neb—^La Fleur v Poeach, 252 NW 
902, 126 Neb 263 

NJ—^Blackman v Atlantic City & 

5 R. Co, 19 A 2d 807, 126 N JLaw 
468—Sxmth v Bosco, 19 A 2d 637, 
126 NJLaw 462—^Pederaon v Bid- 
ward Shoe Corporation, 142 A 13, 
104 NJLaw 566 

N.C—^Hammond v EIckerd*s of Ashe¬ 
ville, 18 SB! 2d 161, 220 NC 696— 
Riddle V. Whisnani 16 SB]2d 698, 
220 NC 181—Dickerson v. Atlan¬ 
tic Refining Co, 169 SBI 446, 201 
NC 90—Qner v Grier. 135 SBI 
852, 192 NC 760 

Ohio —^Miller v Metropolitan Life 
Ins. Co. 16 NE]2d 447, 184 Ohio 
St 289 

Tenn—Hoover Motor Blapress Com¬ 
pany v Thomas, 66 S W 2d 621, 16 
Tenn App 664. 

Tex—^Anderson-Bemey Bldg Co v 
Lowry, Civ App, 143 S.'W’2d 401, 
reversed on other grounds Lowry 
V Anderson-Bemey Bldg Co., 161 
SW2d 469, 189 Tex 29 
Wash —Yan Court v Lodge Cab Co, 
89 P2d 206, 198 Wash 580— 

Poundstone v. Whitney, 66 P 2d 
1261, 189 Wash 494 
89 C J. p 1288 note 72 

IB. Miss—Hahn v Owens, 168 So. 

622, 176 Miss 296—^Laper v Tasoo 

6 M Y R Ca, 146 So. 748, 166 
Miss 79 

16 . N C —Snow V De Butts, 198 S B] 
224, 212 Na 120 
89 C J p 1288 note 70 
Nature of aot with relatloB to duty 
In determining whether employee 
was acting within scope of employ¬ 
ment when he comnutted a tort, test 


was nature of tortious act and its 
relation or nonrelation to that which 
the employee was employed to do — 
Rappaport v Rosen Film Delivery 
System, 18 A 2d 362, 127 Conn 624 

17- N T —^De Ryaa v New York 
Gent R Co, 291 NTS 870, 249 
AppDiv. 644, affirmed in part and 
reversed in part on other grounds 
9 NE2d 788, 276 N.Y 86 

The sue of the sexvaat’s Job does 
not determine the employer’s liabil¬ 
ity—^Lamm v Charles Stores Co, 
159 SE 444, 201 NC 184, 77 ALR 
923 

18. IIS—Brailaa v Shepard S S 
Co, CCANT, 153 F 2d 849, cer¬ 
tiorari denied 66 SCt 970, 827 XT 
S 807, 90 LEd 1082 
Ark—C J Homer Co v Holland, 
180 SW2d 624, 207 Ark 845— 
Lindley v McBCay, 146 S W 2d 646, 
201 Ark 675—Carter Truck Lme 
V Gibson, 116 SW2d 270, 196 Ark 
994—^Hunter v First State Bank 
of Morrilton. 28 SW2d 712, 181 
Ark 907 

Conn—Shiembob v Ringling, 160 A 
429, 116 Conn 62 

Ga—Georgia Power Go v Shipp, 24 
S E 2d 764, 196 Ga 446, conformed 
to 26 SE2d 624, 69 Ga App 866— 
Frazier v Southern Ry Co, 36 S E 
2d 626, 78 GaApp 68, reversed on 
other grounds 37 S E 2d 774, 200 
Ga 690, conformed to 88 S E 2d 
183, 78 GaApp 816—^Nichols v 
G L Hight Motor Co, 16 5E2d 
806, 66 GaApp 897—Jump v An¬ 
derson, 197 SE 644, 68 GaApp 
126 

La —Comfort v Monteleone, App., 
163 So 670. 

Mo—Chiles V Metropolitan Life Ins 
Go, 91 SW 2d 164, 230 Mo App 860 
—Gray v Phillips Bldg Co, App, 
61 SW2d 181 

N C —Hammond v Eckerd's of Ashe¬ 
ville, 18 SE2d 161, 220 NC 696— 
Riddle V Whisnant, 16 S E 2d 698, 
220 NC 181 

Ohio—^Homlar v Great Lakes Tow¬ 
ing Co, 67 NE2d 792. 74 Ohio 
App 110—^Biddle V New York 
Cent R. Co., 182 NB 601, 48 Ohio 
App 6. 

Tenn—^Hoover Motor Express Co v 
Thomas, 66 SW2d 621, 16 Tenn 
App 664 


Wis —^Linden v City Car Co , 800 N 
W 926. 239 Wis 236 
89 C J p 1283 note 71 

19. Ind—^Annis v Postal Telegraph 
Co, 62 NE2d 873, 114 Ind App 
648 

90. Ind—^Annis v Postal Telegrraph 
Co, supra 

91. U S —The H S, Inc., No 72, C 
CAN J, 180 F2d 841 

Ala—^Alabama Fuel & Iron Co v 
Powaski, 166 So 782, 282 Ala 66 
Cal—Jameson v Gavett, 71 P 2d 987, 
22 Cal App 2d 646 

Ky—John v Lococo, 76 SW2d 897, 
266 Ky 607—^Warfield Natural Gas 
Co v Ward, 72 SW2d 464, 264 
Ky 764—Sluaher v Hubble, 72 S 
W 2d 89, 264 Ky 596—Corbin Fruit 
Co V Decker, 68 SW8d 434, 252 
Ky 766—^Reynolds' Adm’r v Black 
Mountain Corporation, 42 S W 2d 
916, 240 Ky 678 

Wash—Poundstone v Whitney, 66 P. 

2d 1261, 189 Wash 494 
39 C J p 1288 notes 72, 78 
flS. Maas —^Denny v Riverbank 

Court Hotel Co, 184 NE 462, 282 
Mass 176 

Mich—Anderson v Schuat Co, 247 
NW 167, 262 Mich 286 
Miss—Tarver v J W Sanders Cot¬ 
ton Mill, 192 So 17, 187 Miss 111. 
N J —^Pederson v Edward Shoe Cor¬ 
poration, 142 A 18. 104 NJLaw 
666 

Pa—Clark v Glosser Bros. Depart¬ 
ment Stores, 89 A 2d 788, 166 Pa 
Super 188—Chnatman v Segal, 17 
A 2d 676, 148 Pa Super 87 
Appearanoea leas Impoxtaut than in 
Wataj 

In determining liability of master 
for acts of servant, appearances are 
of less importance than in case of 
pnncipal-agent relationship, since 
generally third person injured by 
acts of servant is not misled by 
master’s misrepresentations of serv¬ 
ant's authority—Great Atlantic A 
Paoifio Tea Go v Noppenberger, 189 
A. 434, 171 Md 878 

S3. Minn—Schlick v Berg, 286 NW. 
866, 206 Minn 466 
M aster not estopped to dispute 
servant's authority—Gk)ble v Amen- 
oan R BSzpress Co, 116 S E 900, 124 
SC 19. 
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(2) Conduct within Scope of Authonty or 
Employment Generally 

While the determination of what conduct la within 
the scope of a servant's employment or authority is 
necessarily largely dependent on the facts and circum¬ 
stances of the particular case, generally whatever is 
done by the employee in virtue of his employment and 
in furtherance of its ends is deemed to be within the 
scope of his employment. 

The determination of what conduct of a servant 
is within the scope of his emplo 3 nnent or authority 
is necessarily largely dependent on the facts and 
circumstances involved in the particular case in 
which the question arises,^^ and no general rule can 
be formulated which will determine in each case 
whether the servant was acting within the scope of 


. his employment.25 Nevertheless, it may be laid 
I down as a general rule that whatever is done by the 
employee in virtue of his employment and in fur¬ 
therance of Its ends is deemed by the law to be an 
act done w^thln the scope of his employment,26 and 
that, in determining whether the servant's conduct 
was wuthin the scope of his employment, it is proper 
to inquire w^hether he was at the time engaged in 
serving his master 27 

It IS clear that conduct which the master has spe¬ 
cifically directed is within the scope of the servant’s 
employment,2 8 but it is not essential that the conduct 
be specially authorized by the master.29 It is 
enough that it is impliedly directed or authorized by 


M. us —Hubbard v Lock Joint 
Pipe Co . D C Mo , 70 F Supp 689 
Cal—O’Shea v Pacific Gaa & Elec¬ 
tric Co, 62 P 2d 1066, 18 Cal App 2d 
820 

Conn—^Branchini v Flono, 176 A 
670, 119 Conn 212—Garriepy v 
Ballou & Naerle, 167 A 686, 114 
Conn 46 

Ind—^Vincennes Packing Corporation 
V Trosper, 28 N E 2d 624, 108 Ind 
App 7—^Eatea v Anderaon Oil Co, 
176 NE 660, 93 Ind App 366 
Mo—^Maaon v. Down Town Oarage 
Co, 63 SW2d 409, 227 Mo App. 
297 

Neb—^Dafoe v, Grantaki, 9 NW2d 
488, 148 Neb 844—^Vanderlippe v. 
Midweat Studioa, 289 NW 841, 
137 Neb 289 

NT—^Bindert v Blmhurat Taxi Cor¬ 
poration, 6 N T S 2d 666, 168 Mlac 
892 

Pa—Orr v William J Burns Intei^ 
national Detective Agency, 12 A 2d 
26, 337 Pa. 687 

8 C —Adams v South Carobna Pow¬ 
er Co. 21 S E 2d 17, 200 S C 438— 
Hancock v Aiken Mills, 186 SB 
188, 180 SC 98 

Tex—OozpuB JnxlB dted In Guitar 
V. Wheeler, Civ App, 86 SW2d 
826, 828, error diamisaed 
89 C J. p 1288 note 77. 

Determination aa queatTon of law or 
feet aee infra I 617 
Whether employee has imphed or 
apparent authority to act in a par¬ 
ticular transaction depends on the 
inference to be drawn from a variety 
of circumstancea relating to the con¬ 
duct of the employee, and on whether 
the drcumatancea are such aa to 
warrant peraona dealing with him 
In the exercise of reasonable pru¬ 
dence and discretion to believe he 
has authonty to represent the em¬ 
ployer—Lord V. Lowell Institution 
for Savings, 28 NE.2d 101, 804 Maas 
812 

S6. Cal—CrcLgun v. EToasoff, 114 P 
2d 481. 46 Cal App 2d 480 
Mo—^La Bella v. Southweatem Bell 


Telephone Co, 24 SW2d 1072, 
224 Mo App 708 

Pa—Orr v William J Burns Inter¬ 
national Detective Agency, 12 A 3d 
26, 837 Pa 687 

Tex —Corpus Juris mted in Guitar v 
Wheeler, Civ App, 86 SW2d 326. 
828 

38 C J p 1283 note 76 

26. US —^In re Southern Pac Co, 
DCNY, 30 F2d 728, affirmed C 
C.A, 80 P2d 725 

Ala—Alabama Fuel & Iron Co v 
Powaaki, 166 So 782, 232 Ala 66 
—Gulf Refining Co v McNeel, 168 
So 231, 228 Ala 802—^Rochester- 
Hall Drug Co v Bowden, 118 So 
674, 218 Ala 242 

Cal—^Dohnar v Pedone, 146 P 2d 287, 
63 Cal App 2d 169—Stanaell v 
Safeway Stores, 113 P 2d 264, 44 
Cal App 2d 822—Stewart v Rent¬ 
ier, 89 P 2d 403. 32 Cal App 2d 196 
—Jameson v Gavett, 71 P 2d 987, 
22 Cal App 2d 646 

Mo —^Porter v. Thompson, 206 S W 2d 
609—^Hinkle v Chicago, B. A Q 
R Co, 199 SW 227 
N C —Creech v National Linen Serv¬ 
ice Corporation, 14 S E 2d 408, 219 
N C 467—^Parrott v E:antor, 6 S E 
2d 40, 216 NC 584—Robertson v 
Virginia Electric & Power Co, 168 
8 E 415, 204 N C 869, cause re¬ 
manded 170 SE 189, 206 NC 111 
—^Dickerson v Atlantic Refining 
Co, 169 SE 446, 201 NC 90 
Wash—^Brazier v Betts, 118 P8d 
84, 8 Wash 2d 649—^Rice v Garl, 
98 P2d 801, 2 Wash 2d 408 
Halation whioh aot bears to e3n3>loy. 
meoit determines whether an act by 
a servant is within the scope of his 
employment—^Porter v. South Penn 
Oil Co, 24 SE 2d 880, 126 WVa 861 
—Cochran v Michaels, 167 SE 173, 
110 WVa. 127 

87. Ga—Georgia Power Co v. 
Shipp. 24 SE2d 764, 196 Ga. 446, 
conformed to 26 B E 2d 624, 69 Ga 
App 866—^Frasier v Southern Ry 
Co. 86 SE2d 625, 78 GaApp 68, 
reversed on other grounds 87 S.E. 
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2d 774, 200 Ga. 590, conformed to 
88 SE2d 188, 78 GaApp 816— 
Jordan v Thompson, 198 S E 802, 
58 GaApp 199 

Mont —Ellinghouse v Ajax Live¬ 
stock Co, 152 P 481. 61 Mont. 275, 
LRA1916D 886 

NC—Smith V Duke University, 34 
SE2d 648, 219 NC 628 
Ohio—^Homlar v Great Lakes Tow- 
mg Co, 67 NE2d 792, 74 Ohio 
App 110 

Va—Western Union Telegrraph Co 
V Phelps. 169 S E 574. 160 Va 674 
Direct or Indlreot benefit 
If act was for benefit of employer, 
either directly or mcidentally, act 
was within scope of servant’s em- 
plojnnent 

Cal—Curcio v Nelson Display Co, 
64 P2d 1158, 19 Cal App 2d 46 
SD—^Morman v Wagner, 262 NW 
78. 63 SD 647. 

Scope of geoieral employmeat is 
act detenuumtivek but test of mas¬ 
ter’s liability for injuries caused by 
servant is whether he was on em¬ 
ployer's business at time—^Meldram 
V Curtis & Bro, D C Pa, 29 F 2d 
682 

An sot is dooas la the "proseoutloa 
of the employer’s busiaessi" within 
the meaning of a statute imposing 
liability on the employer for acts 
BO committed. If employee at time of 
commission of wrongful act is en¬ 
gaged in serving his employer— 
Andrews v Norvell, 16 SE2d 808, 
66 GfeApp 241 

88. Pa —Corpus Juris quoted la 
Kelly V. Yount, 12 A 8d 679, 681, 
888 Pa 190 

Tex —^Acme Laundry v Weinstein, 
Civ App, 182 SW 408 
Wash —^Poundstone v. Whitney, 65 
P 2d 1261, 189 Wash 494. 

W Va —^Porter v South Penn Oil Co, 
24 SE2d 880. 125 WVa. 361— 
Cochran v Michaels, 167 SE 178, 
no W Va 127 

89. Ark —Federal Compress A 

Warehouse Co v, Jones, 21 S.WAd 
867, 180 Ark. 476. 
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the master,30 or is of the same g^eneral nature as 
that authorized,31 or is incidental to the conduct 
authorized *2 In determining whether or not a 
senrant*s conduct, although not specifically directed 
or authorized, is impliedly authorized or incidental 


to the conduct authorized, the surrounding facts and 
circumstances, together with the nature of the em¬ 
ployment and the conduct of the employee, will be 
considered 38 A servant has implied authority to 
do what IS usual, customary, and necessary to fulfill 


Cal—^McChristian v Popkin, 171 P 
2d 85, 75 CalAppSd 249—Jameson 
V Gavett, 71 P 2d 937, 22 Cal App. 
2d 646—Ooxpus Jims oitad m O'¬ 
Shea V Pacific Gas & Electric Co, 
62 P2d 1066, 1069, 18 Cal App 2d 
32 

Conn —^Kuharekl v Somers Motor 
Lanes, 43 A 2d 777, 132 Conn 269 
Ga—^Atlanta Hub Co v Jones, 171 
SE 470, 47 GaApp 778 
Ind—^Mock v Policy, 66 NE2d 78, 
116 Ind App 680 

Ky —^Ben Humpich Sand Co v 
Moore, 69 SW2d 906, 253 Ey 667 
Md—Great Atlantic & Pacific Tea 
Co V Noppenberger, 189 A 434, 
171 Md 878 

Mo—^Bass V Kansas City Journal 
Post Co, 148 SW2d 648, 847 Mo 
681—Philibert v Benjamin Ansehl 
Co, 119 S W'2d 797. 342 Mo. 1239— 
Salmons v Dun & Bradstreet, App, 
163 SW2d 666—^Bouillon ▼. La^ 
clede Gas Light Co, 129 SW 401, 
148 Mo App 462. 

Mont —Komeo y. Mike Horse Mining 
ft Milling Co., 180 PSd 252 
N.C—'WeBt y P W Woolworth Co, 
1 SE2d 646. 216 NC 211 
Fa—Oorpu .Jiuis piloted la Kelly 
y 7ount, 12 A 2d 679, 681, 338 
Pa 190. 

30ii Me—Steyens y. Frost, 82 A 2d 
164, 140 Me 1 

SC—Hancock y Aiken Mills, 186 S 
E 188, 180 SC 93 

Wash—^Pounds tone y Whitney, 66 
P 3d 1261, 189 Wash 494 
W Va —^Porter y South Penn Oil Co, 
24 SE2d 380, 125 WVa 861— 
Cochran y Michaels, 167 SE 178, 
no WVa 127 

Existence of express or implied au¬ 
thority as test of master’s liability 
see supra subdivision d (1) of this 
section 

31. US—^Hubbard v. Lock Jomt 
Pipe Co, DC Mo, 70 F Supp 689 
Cal—Stewart v Rentier, 89 P2d 402, 
32 Cal App 2d 196—Jameson v. 
Gavett, 71 F2d 987, 22 Cal App 2d 
646 

Ind—^Vincennes Packing Corporation 
V Trosper, 23 K E 2d 624, 108 Ind 
App 7 

Ky —Wood V Southeastern Grey¬ 
hound Lines, 194 SW2d 81, 802 
Ky 110—^Fournier y. Churchill 

Downs-Liatonia, 166 S W 2d 38, 292 
Ky. 215 

Md—Great Atlantic ft Pacific Tea 
Co V Noppenberger, 189 A 484, 
171 Md 878 

Miss—^Hahn v Owens, 168 So 622, 
176 Miss 286. 


Or —Jasper t Wells, 144 P 2d 606, 
178 Or 114 

Tenn—Terrett v Wray, 106 SW2d 
93. 171 Tenn 448—Sandlin v Ko- 
misar, 98 S W 2d 646, 19 Tenn App 
625 

38. Ark—White v Sims, 201 SW 
2d 21 

Cal —^Tarasco v Moyers, 185 P 2d 
86—Jameson v. Gavett, 71 P 2d 
987, 22 Gal App 2d 646--Ourcic v 
Melson Display Co, 64 P 2d 1163, 
19 Cal App 2d 46 

Ind—^Vincennes Packing Corporation 
y Trosper, 28 NE2d 624, 108 Ind 
App 7 

Ky —Wood y Southeastern Grey¬ 
hound Lines, 194 S W 2d 81, 802 
Ky 110 

Md —Great Atlantic ft Pacific Tea 
Co y Noppenberger, 188 A 434, 
171 Md 878 

Miss —Sears, Roebuck ft Co y 
Creekmore, 28 So 2d 260—Oorpms 
Jails dted an Scott-Burr Stores 
Corporation v Edgar. 177 So 766, 
768, 181 Miss 486—Southern Bell 
Telephone ft Telegraph Co v 
Quick, 149 So 107, 167 Miss 438— 
Loper y Yazoo ft M V R Co, 146 
So 743, 166 Miss. 79 

Mo —Daugherty v Spuck Iron ft 
Foundiy Co, App, 176 SW2d 46 
—Salmons v Dun ft Bradstreet, 
App, 168 SW2d 666, modified on 
other grounds 162 SW2d 246, 849 
Mo 498, 141 ALR 674 

Neb—^Rich v Dugan, 280 NW 226, 
135 Neb 63. 

Ney—Corpus Jails dted la Nevada 
Transfer ft Warehouse Co y Pe¬ 
terson, 99 P2d 638, 687, 60 Nev 
87 

NT—^Delisa y Arthur F Schmidt, 
Inc, 34 NE2d 336, 286 NY. 814, 
appeal demed 22 NTS 2d 927, 260 
AppDiv. 807 

NC—^Riddle y. Whisnant, 16 SE 
2d 698, 220 N.C 181—Lamm y 
Charles Stores Co, 169 SE 444, 
201 NC 134, 77 ALR 923—Gner 
y Gner, 136 SE 862, 192 NC 760. 

Okl —^Brayton v. Carter, 168 P 2d 
960, 196 Okl 126—Retail Mer¬ 

chants Ass'n and Associated Re¬ 
tail Credit Men of .Tulsa v. Peter¬ 
man, 99 P2d 180, 186 Okl 660— 
Russell-Locke Super-Service y 
Vaughn, 40 P2d 1090, 170 Okl 877 
—Ada-Konawa Bridge Co v. Car¬ 
go. 21 P2d 1, 168 OkL 122 

Or—Jasper y Wells, 144 P.2d 505, 
178 Or. 114. 

Pa.—Ooxpas Jnzis duotod la Kelly 
y Yount, 12 A2d 679, 681, 888 Pa 
190 

Tenn—Terrett T Wray, 106 SW2d 
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93, 171 Tenn 448—Sandbn y Ko- 
misar, 93 S W 2d 646, 19 Tenn 
App 626 

Tex—^Baker Hotel of Dallas v Rog¬ 
ers, Civ App, 167 SW2d 940, er¬ 
ror refused 160 S W 2d 622, 138 
Tex. 898 

Wash.—Poundstone y Whitney, 66 
P 3d 1261, 189 Wash 494 
WVa—Porter y South Penn Oil Co, 
24 SE2d 880, 126 WVa 861— 
O’Dell V Universal Credit Co, 191 
SE 568, 118 WVa 678—Cochran 
y. Michaels, 167 SE 173, 110 W 
Va 127 

89 CJ p 1283 note 79—16 CJ p 679 
note 89 

Serysat need not be engaged In dL 
root perfonnaaoe of thing which is 
ultimate object of employment in or¬ 
der to hold the master liable, since 
also Included within its scope are 
those acts which incidentally or in¬ 
directly contribute to the service — 
May y Farrell, 271 P. 789, 94 Cal 
App 703 

An act Is laoidentsl to aa author, 
ued act, although different, if sub¬ 
ordinate and pertinent thereto, pro¬ 
vided It Is something within ultimate 
objective of master—^Loper y Yazoo 
ft M V R Co, 146 So 743. 166 Miss 
79 

33. Neb—Rich v. Dugan, 280 NW 
226, 185 Neb 68 
Bpedflo matters oonsldared 
Cburt must consider whether act 
IB commonly done by such servant, 
whether It is outside the master's 
enterprise, and, If not, whether it 
has been intrusted to any servant, 
whether master has reason to expect 
act will be done, whether Instrumen¬ 
tality used to accomplish act Is fur¬ 
nished by master, whether act is 
cnzmnal, time, place, and purpose of 
act, previous relation between mas¬ 
ter and servant, extent to which 
business Is apportioned between 
servants, similarity of act done to 
that authorised, and extent of depar¬ 
ture from normal method of acoom- 
.plishmg an authorised result.—Great 
Atlantic ft Pacific Tea Co v Noppen¬ 
berger. 189 A 484. 171 Md. 878. 

Implied powers of one aofelsj 
as geasral mimager are particularly 
broad with respect to Question 
whether tort of such employee Is 
withm scope of employment. 

Codin—Ackerson v Erwin M. Jen¬ 
nings Co, 140 A 760, 107 Conn 898, 
66 ALR 1127 

Tex.—Wllholt v Iverson Tool Co, 
Civ App, 119 SW2d 709, error dis¬ 
missed by agreement. 
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the duty intrusted to him by the master,3^ and ac¬ 
cordingly an act is within the scope of a servant’s 
employment where it is reasonably necessary or ap¬ 
propriate to accomplish the purpose of his employ¬ 
ment,®® and intended for that purpose,®® although in 
excess of the powers actually conferred on the serv¬ 
ant by the master.®^ 

A servant’s failure to perform his duty in the ex¬ 
act manner contemplated by the master does not re¬ 
lieve the latter from liability for the servant’s acts 
So also the act may be wi^in the scope of the em¬ 
ployment, although It is not necessary for the prop¬ 
er performance of the servant’s duty to his master,®® 
or although it is not m the interest of the master. 


or in furtherance of his business,^® or although it 
even may be an obstruction and hindrance to the 
master’s business^i or is prohibited by statute On 
the other hand, the fact that the act in question was 
advantageous to, or convenient for, the master, or 
even effectual in transacting the business in which 
the master was engaged, is not in itself sufficient to 
bring the act within the servant’s scope of employ¬ 
ment^® A fortiori, an act will not necessarily be 
considered as within the scope of the ser\’^ant’s em- 
plojTnent merely because the injuries complained of 
would not have been committed without the facilities 
afforded by the servant’s relations to his master,®* 
or merely because the act was committed during the 


a4ta Me—Stevens v Frost, 82 A 2d 
164. 140 Me 1 

Md—^McCrory Stores Corporation v 
Satchell, 129 A 848. 148 Md 279 
Mo —^Dauffherty v Spuck Iron & 
Foundry Co , App, 17B S W 2d 45— 
Salmons v Dun & Bradstreet, App. 
168 S W 2d 666. modified on other 
grounds 162 SW2d 245, 849 Mo 
498, 141 ALR 674 
trsnal sad sutahle means 
Whore master directs sorvairt to 
accomplish result and does not spec¬ 
ify means to be used, servant Is au¬ 
thorized to employ any usual or 
suitable means 

Md —Great Atlantic ft Pacific Tea 
Co V Noppenberger, 189 A. 484, 
171 Md 878. 

Neb—Rankin v W U Tel Co., 28 
NW2d 676. 147 Nob 411 

86. Cal—^Bleser v Thomas Hkverty 
Co, 88 P2d 878. 8 Cal App 2d 199 
Miss —Sears, Roebuck ft Co. v 
Creekmore. 28 So8d 250 
Mo—^Mason y Down Town Garage 
Co. 68 SW2d 409, 227 Mo App 
297 

N Y —^Katz V Wolff ft Reinhelmer, 
221 N Y S 476. 129 Misc 884 
Pa—aozpns Jrnxls auoted la Kelly v. 
Yount. 12 A 2d 579. 681. 888 Pa 190 
—Oozptis Jims oitsd la Christman 
V Segal, 17 A 2d 676, 679, 148 Pa 
Super 87—Fletcher v. Central 

Wrecking Corporation, 188 A. 612, 
124 Pa Super 271. 

SC—Adams v South Carolina Pow¬ 
er Co, 2i S B 2d 17, 200 S C 438— 
Hyde V Southern Grocery Stores, 
16 SB 2d 858. 197 SC 263—Han¬ 
cock V Aiken Mills, 186 SB 188. 
180 SC 98 

Tex—^Broaddus v. Long, 188 S,W2d 
1067, 186 Tex 868—^Le S.age v. 
Smith. Civ App. 146 SW2d 808. 
error dismissed. Judgment correct 
— ^Da^s V. Clark. Civ App, 78 S. 
W 2d 1008, reversed on other 
grounds 105 SW.2d 190, 129 Tex 
6£0 

89 OJ p 1288 note 81. 

86. Ky—Wood V. Southeastern 

C7C.J.S-20 


Greyhound Lines, 194 SW2d 81, 
802 Ky 110 

Mo—Salmons v Dun & Bradstreet. 
App, 163 SW'2d 556. modified on 
other grounds 162 SW2d 245, 849 
Mo 498, 141 ALR 674—La Bella 
V Southwestern Bell Telephone 
Co. 24 SW2d 1072, 224 Mo App 
708 

N Y —^Meshel v Crotona Park Sani¬ 
tarium, 276 NYS 989. 154 Misc 
221 

NC—Grier v Oner, 186 SB 852, 
192 NC 760 

Pa —Oozpas Jnxls quoted ia Kelly v 
Yount, 12 A 2d 679, 681. 338 Pa 
190 

Tenn—Terrett v Wray, 106 SW2d 
93, 171 Tenn 448—Sandlin v Koml- 
sar. 98 SW’2d 646, 19 Tenn App 
625 

89 C J p 1288 note 81 

Aot expected to ooatrlhute evea la^ 
directly to service servant is ulti¬ 
mately to perform may be within 
scope of employment—O'Dell v Uni¬ 
versal Credit Co, 191 SB 668, 118 
W.Va 678, 

87. Ky.—Wood v Southeastern 

Greyhouad Lines, 194 SW2d 81, 
802 Ky 110 

Mo—Salmons v Dun ft Bradstreet, 
App, 163 SW2d 666, modified on 
other grounds 162 SW2d 246. 849 
Mo 498, 141 ALR 674 
Pa.—Corpus Jons quoted ia Kelly v 
Yount. 12 A 2d 579, 681, 888 Pa 
190—Corpus Juris oltod la Christ¬ 
man V Segal. 17 A 2d 676. 679, 148 
Pa Super 87 

SC—Corpus Juls dted la Hyde v. 
Southern Grocery Stores, 15 S B 2d 
853, 867, 197 S C 268 
89 CJ p 1288 note 82 
Acts in excess or abuse of authority 
generally see infra subdivision d 
(8) of this section 

88. US—^Pacific Telephone ft Tele¬ 
graph Co v White, CCA Or, 104 
F2d 923 

Anz—^Brooks v Neer, 47 P.2d 462, 46 
Ariz, 144. 

305 


Mo.—Salmons v Dun & Bradstreet, 
App. 168 SW3d 666 
Tenn—Woody v Ball, 5 Tenn App 
300 

Tex—^Broaddus v Long, GivApp, 
125 SW2d 340. affirmed 138 SW 
2d 1067, 185 Tex 353—Nations v 
Koch, Civ.App, 265 SW 1106 

39. NY—Corpus Juris olteiL la 
Ford V. Grand Union Co, 370 N 
YS 162, 167. 340 App Div 204 

39 C J p 1283 note 84 

40. La—^Yoars v New Orleans Lin¬ 
en Supply Co, App, 186 So 626 

NY—Corpus Juris cited la Ford v 
Grand Union Co, 270 NYS 163. 
167, 240 AppDiv 294 
39 CJ p 1288 note 85 
Besponsibllity Is not limited to 
acts which promote the objects of 
the employment 

Cal—^Lane v Safeway Stores. 91 P 
2d 160, 88 Cal App 2d 169—Hiro¬ 
shima V Pacific Gkis ft Blectnc 
Co.. 68 P2d 340, 18 CaLApp 2d 24 
HI —^Metzler v Lavton, 19 N B 2d 
130, 398 Ill App. 629, affirmed 26 N 
B2d 60. 878 HI 88 
4L Mo—Noland v Moms. 248 SW. 

627, 212 Mo App 1 
NY—Corpus Juns oltad la Ford v 
Grand Union Co. 370 N.Y S 162. 
167, 240 App Div 294 
48. US—^Donaldson v. Tucson Gas, 
Blectnc Light ft Power Co, DC 
Ani, 14 FSupp 346 
Miss—White's Lumber ft Supply Co 
V Collins, 191 So 105, 186 Miss 
669. suggestion of error overruled 
192 So 812, 186 Miss 659 
43. Ill —^Nelson v Stutz Chicago 
Factory Branch, 178 NK 894. 841 
HI 887 

Me—Stevens v. Frost, 82 A.2d 164, 
140 Ma L 

Mo—Oganaso v Mellow, 201 S.W2d 

866 . 

4i^ Minn —Ctoipns Juris oUad la 
Loucks V. R J Reynolds Tobacco 
Co, 246 NW. 898, 896, 188 Minn 
182 

Mo—Gorretsen v Duenokel, SO Mo. 
104, 11 Am R 406. 
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penod covered by the servant’s emplo3Tnent,^5 or 
merely because the servant supposed that he pos¬ 
sessed authority to do the act in question^® or con¬ 
ceived his conduct to be m the interest of the mas- 
ter47 

Absence of authority to do particular act In 
order to hold the master liable, it is not necessary 
that the servant should have authority to do the par¬ 
ticular act which resulted in the injury complained 
of all that IS necessary is that the act be within 
the scope of the servant’s employment.^® 

Contractual relation with person injured In or¬ 
der to render a master liable for injuries inflicted 
by a servant acting within the scope of his employ¬ 
ment, It IS not essential that there should be any 
contractual relation between the master and the per¬ 
son injured 

Implied authority to do unlawful act. In some de¬ 
cisions it has been held or said, in effect, that there 
can be no implied authority to do an act which it 
would not be lawful under any circumstances for 
the master himself to do,®i but this rule does not 


prevent holding the master liable for the wrongful 
or excessive exercise of the servant’s discretion in 
a case where the act done would have been lawful if 
the supposed circumstances had been real 

Infliction of unnecessary injury The master is 
responsible for a servant’s wrongful act if he had 
authority to do the business in which he was en¬ 
gaged when the act was committed and it was done 
in the course of his employment, although the serv¬ 
ant inflicted unnecessary injury in performing the 
master’s work.®® 

Insanity or intoxication of servant. Where an 
act inflicting an injury on a third person is com¬ 
mitted by a servant acting within the scope of his 
authority, the fact that the servant is insane®^ or 
that he was intoxicated at the time of inflicting the 
injury complained of®® does not exonerate the mas^ 
ter from liability. 

Power to prevent act. If the act causing the in¬ 
jury is within the scope of the servant’s employment 
the master is liable although he could not have pre¬ 
vented the act causing the damage ®® 


4S. La —Comfort v. Monteleone. 
App, 168 So. 670 

Mo —Gray v Flullipa Bldg Go, App , 
61 SW8d 181 

Pa—Blaker v, Philadelphia Hlectric 
Co, 60 Pa Super 66. 

4a Mo—Noland v Morris. 848 SW. 

627, 212 Mo App 1 
89 C j p 1284 note 92 
47. Ala—Birmingham News Go v 
Browne, 168 So 889, 228 Ala 414 

4a tr S —Manon Steam Shovel Co 
V. Bartmo. CCAMo., 82 F 2d 945, 
certiorari denied 67 S Ct 17, 299 
U S 657. 81 L Ed 409 
Ark —Interurban Tranap Co. v 
Reeves, 108 SW2d 694, 194 Ark 
881—Vincennes Steel Corporation 
V Gibson, 106 S.W 2d 178, 194 Ark. 
68 . 

CaL—^Fields v Sanders. 180 P2d 684, 
29 Cal 2d 884—Haworth v. EUiott. 
153 P2d 804, 67 Cal App 2d 77 
Conn —Euharski v. Somers Motor 
Lines, 48 A 2d 777, 182 Conn 269. 
Ey.—^Ben Humpich Sand Co, v 
Moore, 69 8W2d 996, 268 Ky. 667 
Me—Gorpus JnxlB dted la Frenyea 
V. Maine Steel Products Co, 170 A 
615, 617, 182 Me 271 
Miss —Southern Bell Telephone & 
Telegraph Co. v Quick, 149 So 107, 
167 Miss 488—^Loper v. Yaaoo & 
M V. R. Co. 146 So. 748, 166 Mias 
79. 

Mo —^Bass V. Kansas City Journal 
Post Co, 148 SW.2d 648, lM7 Mo 
681 

NC—^West V F. W Woolworth Co., 
1 SE2d 546, 216 NC 211 
Okl—Clazton v. Page, 124 P.2d 977, 
190 Okl 422. 


SD—^Haache v Wagner. 227 NW 
66, 66 SD 595 

Tex —^Hudson v St Louis South¬ 
western Ry. Co of Texas. Com 
App, 293 SW 811, rehearing de¬ 
nied Hudson V St Louis South¬ 
western Ry Co of Texcua, 295 S 
W 677—^Baker Hotel of Dallas v 
Rogers, Civ App, 167 SW2d 940. 
error refused 160 SW2d 622, 188 
Tex 398—^National Life ft Accident 
Ins Co V Ringo, Civ App, 187 S 
W2d 828, error refused—McCoy v 
Beach-Wittman Co, Civ App, 22 
S W 2d 714, error dismissed 

Wash—^Fordney v King County, 116 
P 2d 667, 9 Wash 2d 646 

39 CJ. p 1287 note 22. 

49b Ky—^Ben Humpibh Sand Co v 
Moore, 69 SW2d 996, 263 Ky 667 

Miss —Southern Bell Telephone & 
Telegraph Co v. Quick, 149 So 
107, 167 Miss 488—Loper v Yazoo 
ft M V. R Co. 146 Bo 748, 166 
Miss 79. 

Okl—Claxton v Page, 124 P2d 977, 
190 Okl 422 

Tex—^Baker Hotel of Dallas v. Rog¬ 
ers, 157 SW2d 940, error refused 
160 SW2d 622. 188 Tex. 898. 

39 C J p 1287 note 28. 

6(k Tenn—Louisville ft N. R C6. v 
Marlin, 186 SW. 696, 186 Tenn 
486, LRA1917A 417—Memphis St 
R Co. V Stratton. 176 S W 106, 181 
Tenn. 620, LR.A1916E 704 

BL W.Va—Pruitt v. Watson, 188 S. 
E 881, 108 WVa. 627. 

89 C J. p 1288 note 88. 

Master's civil liability for criminal 
acts of servant within scope of em¬ 
ployment see infra S 578. 
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69. RI—Staples v. Schmid, 26 A. 
193, 18 RI 224. 19 LRA 824. 

89 C J p 1284 note 89 

BS. Ky—Commonwealth v Hoover's 
Adm’r, 118 SW2d 741, 274 Ky 
472—John V. Lococo, 76 SW2d 
897, 266 Ky. 607—Ben Humpich 
Sand Co v Moore, 69 SW.2d 996, 
253 Ky. 667 

Pa—Orr v William J Bums Inter¬ 
national Detective Agency, 12 A 2d 
26, 887 Pa. 687—Sebastianelli v 
Cleland-SimpBon Co, Com PL, 86 
Berks CoLJ 458, affirmed 81 A. 
2d 670, 162 Pa.Super 208. 

89 C.J p 1287 note 24 

6^ Tex— Corpus Juris quoted In 
American Nat. Ins Co v Shep¬ 
herd, Civ App. 91 SW2d 489, 440. 
reversed on other grounds, 96 S W 
2d 870, 128 Tex 229, 107 ALR. 
409 

89 C J p 1289 note 49. 

6B. U S —Cleveland Nehl Bottling 
Co V Schenk, CCA.Ohio, 66 F2d 
941 

Ky —Central Truckaway System ▼. 
Moore, 201 SW.2d 725, 304 Ky. 
688 

Md—Erdman v Henry S Horkhel- 
mer ft Co, to TTse of World Fire 
ft Marine Ins Co, 181 A. 221, 169 
Md 204. 

NY—Chapman v New York Cent. 
R Co, 38 NY. 869, 88 AmD 892 

Tex.— corpus Juris CLUOtsd la Amer¬ 
ican Nat Ins Co v Shepherd. Civ. 
App, 91 SW2d 439, 440, reversed 
on other grounds 96 SW2d 870, 
128 Tex 229, 107 ALR 409. 

60. La.—^Ragas v. Douglas, 72 So 
242, 189 La 778. 
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Where it is doubtful whether a servant in injur¬ 
ing a third person was acting within the scope of 
his authority, it has been said that the doubt will 
be resolved against the master because he set the 
servant in motion,67 at least to the extent of requir¬ 
ing the question to be submitted to a jury for de¬ 
termination, as discussed infra § 617. 

Use of instrumentality The servant may act 
within the scope of his emplojmaent in using an in¬ 
strumentality not expressly authorized to efiFect a 
result which he has been ordered by the master to 
accomplish where the means to be used are not 
specified and no other means of obeying the order 
are available 6® The master is not liable, however, 
where the servant, even in the execution of his 
general duty, uses an instrumentality not expressly 
or impliedly authorized by the master,®^ or which is 
of a kind substantially different from that author- 
ized,®0 or over the use of which it is understood 
the master is to have no right of control While 
the master may be held liable for the wrongful act 
of a servant in the use of an instrumentality which 
the master has authorized the servant to use even 


though the master does not own such instrumentali- 
ty,62 the fact that the instrumentality used by the 
sen^ant is not o-wmed by the master is a fact which 
may indicate that the use of the instrumentality is 
not authorized, or, if authorized, that its use is not 
within the scope of employment,63 and the fact that 
the master does not own it or has not rented it on 
such terms that he can direct the manner in which 
it may be used indicates that the servant is to have 
a free hand in its use *4 In determining whether or 
not the use of an unauthorized instrumentality is 
within the scope of the employment, the additional 
nsk from the use is an important fact to be consid- 
ere(L66 

Surrender of instrumentality to third person. If 
a sen'ant without authority intrusts an instrumen¬ 
tality to one whom, because of his age, inexperience, 
or recklessness, he has reason to believe is likely to 
harm others, it has been held that the master is lia¬ 
ble for the resulting harm,36 and that the liability 
of the master may exist not only when the person 
to whom the instrumentality is intrusted is known 
to be incompetent or reckless, but, in the case of an 


87. Ky—John v. Lococo, 76 SW 
2d 897, 266 Ky 607—^Ashland Coca 
Cola Bottling Co v Ellison, 66 S 
W2d 62. 252 Ky. 172 

NC—OozpiUi Joxis avotsd In Pinmx 
V. OnfOn, 12 SE2d 667, 668, 219 
NC 86—^Long v Eagle, 6, 10 and 
26tf Store Go. 198 S E 678, 214 NG 
146—Ooxpns Jnxls anoted In Cole 

V Atlantic Coaat Line R Co, 191 
SE 863, 356. 211 NC 591—Ooxpns 
JozIb quoted In Colvin v Kitchen 
Lumber Co, 158 SE 894, 396, 198 
NC 776 

S C —Oozpiu Jtizls quoted la Carroll 

V Beard-Iianey, Inc, 85 SE2d 425, 
427, 207 SC 839—Ooxpns Juris 
cited In Hyde v Southern Grocery 
Stores, 16 SE2d 368, 357, 197 S 
C 263—corpus Juzls quoted In 
Matheaon v American Telephone 
& Telegraph Company. 136 S E 
806, 810, 187 S C 827 

Ta—Ooxpns Juzls quoted la Crowell 

V Dunoan, 184 SE 676, 679, 146 
Va 489, 60 ALR 1426. 

89 CJ p 1284 note 94. 

**Where the actual employment Is 
admitted, courts should be slow to 
assume that there has been any devi¬ 
ation from the course of employment 
upon speculative hypotheses ”—^Pin- 
niz v Gnffln, 12 S E 2d 667, 668, 219 
NC 86 

88. Md —Great Atlantic ft Pacific 
Tea Co. V. Noppenberger, 189 A 
484, 171 Md. 878. 

68. Ind —^Railway Egress Agency 

V Bozmell, 88 NE2d 980, rehear^ 
mg denied 84 N.B 2d 927, 218 Ind 
607. 


N J —Blackman v Atlantic City & S 
R Co, 19 A2d 807, 126 NJLaw 
468 

Znstrumentality not belonglBg to 
master 

La—^Dunn v Campo, App, 179 So 
103 

Tenn —^Kennedy v Union Charcoal ft 
Chemical Co. 4 S W 3d 364. 166 
Tenn 666, 67 ALR 733 
00. Mo—Corder v Morgan Roofing 
Co, 166 SW2d 455, 860 Mo 382 
Neb —Rankin v. W. U Tel Co, 28 
NW2d 676, 147 Neb 411 
Dlffexent lastromsataUty of same 
soxt 

A servant's use of instrumentality 
different from, but of same sort sjb, 
that authorised by master, is with¬ 
in scope of employment, and the 
master Is not relieved of liability 
because his servant used a racing 
bicycle, instead of an ordinary bicy¬ 
cle, m performing his duties—Rank- 
m V, W U Tel Co, supra. 

01. Mo—Corder v Morgan Roofing 
Co. 166 SW.2d 466, 360 Mo 882. 
EdalnUty dependeiit on actual or po¬ 
tential oontzol 

In order to hold a master legally 
responsible for the act of a servant 
who IS engaged in furthering his 
master’s busmess and who, while do¬ 
ing so, negligently uses some instru¬ 
mentality, It must either be proved 
that the master exercised actual or 
potential control over that instru¬ 
mentality or that the use of the in¬ 
strumentality at the time and place 
of the act complamed of was of such 
vital importance m furthermg the 
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business of the master that the lat¬ 
ter’s actual or potential control of it 
may reasonably be inferred—^Holds- 
worth V Pennsylvania Power & 
Light Co, 10 A 2d 413. 887 Pa 235— 
Wesolowski V John Hancock Mut 
Life Ins Co, 162 A 166, 308 Pa 117, 
87 A L R 783, followed in 162 A 168, 
308 Pa 123—Koscelek v. Lucas, 43 
A 2d 660, 167 Pa Super 648—Sinclair 
V Perma-Maid Co, 24 A 2d 169, 147 
PaSuper 226, affirmed 26 A 2d 924, 
345 Pa 280 

Bmployeo uslaiT pubUo oouveyaaoe 
If, in the course of his work, an 
employee travels as a passenger in a 
train, trolley car, taxicab, or other 
public conveyance, he does not ex¬ 
pose his employer to the risk of 
financial responsibility for injuries 
to third persons —Gittelman v Hoov¬ 
er Co, 10 A 2d 411, 887 Pa 242 
esL Md—^Regal Laundry Co. v. A 
S AbeU Co., 168 A 846, 168 Md 
625 

N T —^Lando v Murray’s Trucking 
Corporation, 17 N.Y.S 2d 528, 268 
App Div 616 

63. Pa —^Holdsworth v. Pennsyl¬ 
vania Power ft Light Co., 10 A 2d 
412, 887 Pa 235. 

64. Pa —Holdsworth v. Pennsyl¬ 
vania Power ft Light Co., supra 

66. Neb—^Rankin v W. U. Tel Co, 
23 N.W 2d 676. 147 Tffeb 411. 

66. Tezm —^Tennessee Coach' Co. v. 
Reece, 166 S.W2d 404. 178 Tenn 
126—^Potter v Golden Rule Gro¬ 
cery Co. 84 SW2d 864, 169 Tezm 
840. 
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instrumentality likely to do harm if not carefully 
managedi the master is liable when the servant m- 
trusts the instrumentality to a person whose qualifi¬ 
cations the servant does not know.®^ Moreover, it 
has been held that a ser\'ant, while remaining with 
an instrumentality belonging to his master, may sur¬ 
render its immediate control to another, and al¬ 
though such surrender is not negligent, the master 
remains subject to liability for any negligence of 
his servant in supervising the third person’s con¬ 
duct®* 

(3) Time of Service 

Conduct of a servant Is within the scope of his 
employment only when it occurs substantially within 
authorized time limits or during a period not unrea¬ 
sonably disconnected from the authorized period. 

Qinduct of a servant is within the scope of his 
employment only when it occurs substantially withm 
authorized time hmits or during a period which is 


not unreasonably disconnected from the authorized 
period.®* Ordinarily the master will not be liable if 
the act resulting in the injury is committed by the 
servant at a time when he is off duty,as, for in¬ 
stance, after the day’s work is completed,^! or at 
a free hour,'^* or while taking time away from his 
work for meals,*^* or where the servant has been 
given a holiday and it has been held that this is 
true although the act is one which, if done by the 
servant while on duty and at a time when actually 
engaged in the master’s service, would be within the 
course and scope of his usual and ordinary duties.^® 
It has been held, however, that cessation of work 
for eating, drinking, and similar necessities is a 
necessary incident of employment, and that an em¬ 
ployee so engaged does not necessarily sever his re¬ 
lation from his work so as to relieve his master of 
liability for his acts,7® and that the master’s liability 
is not hmited to acts occurring during actual work¬ 
ing time.*^^ The mere fact that an act, which is 


67. Tenn—^Tennessee Ooabh Co v. 
Reece, 156 SW2d 404. 178 Tenn 
126—^Potter t Golden Rule Gro¬ 
cery Co.. 84 SW2d 364, 169 Tenn 
240 

OB. Tenn—Tennessee Coach Co v 
Reece. 166 SWSd 404. 178 Tenn 
126—^Potter v Golden Rule Gro¬ 
cery Co. 84 SW2d 864. 169 Tenn 
240 

69. US—^Hubbard v. Lock Joint 
Pipe Co . DC Mo , 70 F Supp 689 
Ind—^Vincennes Packing Corporation 

V Trosper, 23 NE2d 624. 108 Ind 
App. 7. 

Ky—Poumier v Chux chill Downs- 
Latonia. 166 SWSd 88, 292 Ky 
216 

Md--Great Atlantic & Pacific Tea 
Co Y Noppenberger, 189 A 434, 
in Md 378. 

Miss—White’s Lumber & Supply Co. 

Y Collins. 191 So. 106, 186 Miss 
669, suggestion of error OYerruled 
192 So 812. 186 Miss. 669—^Pnmos 
Y. Gulfport Laundry & Cleaming 
Co, 128 So. 607, 167 Miaa. 770 

Or—Jasper v Wells, 144 P2d 506, 
178 Or. 114. 

Wash—^Brazier y Betts, 113 P2d 
34. 8 Wash 3d 649 

Wis—^Fults V Lange, 298 NW, 60, 
238 WiB. 843. 

Subject to master’s control 
A servant’s act is within scope of 
hiB employment, only If it occurs at 
time when he Is subject to master's 
control under employment contract 
—Rice Y. Garl, 98 P 2d 801, 2 Wash. 
2d 403 

7a U.S—Dumbrow y Bttinger, D 
CNT. 44 FSupp 768 
Idaho—^Normlngton y Neely, 70 P. 

2d 396, 68 Idaho 184. 

La—Sedberry, for Use and Benefit 


of Holloway y. Western Union 
Telpgraph Co, App, 9 So 2d 73 
Me —^Easier v Downie Amusement 
Co, 138 A 905, 125 Me 884, 53 A 
LR 847 

Mo—Corpus Juris gnoted m Green 
V Western Union Telegraph Co, 
App, 58 S W 2d 772, 774 
Ohio—^Biddle y New York Cent R 
Co, 182 NB 601, 48 Ohio App 6 
Okl—corpus Jons gnoted la Wilson 
& Co V Shaw, 10 P2d 448, 460. 
157 Okl 84 

Wash —Corpru Jons gnoted fa 

Brasier y Betts, 113 P 2d 34. 40, 8 
Wash 2d 649. 

W Va—Coates y Auto Sales Co., 145 
SB 644, 106 WTa 380. 

89 CJ p 1296 note 96 
71- US —^Putterman y Western Un¬ 
ion Tel Co, DC La, 43 F Supp 
729 

Kan —Kyle y Postal Telegraph-Ca^ 
ble Co, 285 P. 116. 118 Kan 800 
Okl —Corpus Jbns gnoted la Wilson 
& Co V. Shaw, 10 P2d 448, 460, 
157 Okl 34 

Wash —Corpus Juris guoted la 
Brazier y Betts, 118 P2d 34, 40, 
8 Wash 2d 649. 

89 C J. p 1296 note 97. 

78. Mo —Corpus Juris gnoted la 
Green y. Western Union Telegraph 
Co. App. 68 SW2d 772. 774. 
Wash.—Corpus Juris gnoted la 
Brazier y. Betts, 118 P 2d 84, 40, 8 
Wash 2d 649. 

89 C J. P 1396 note 98. 

Bepalrs to oyde ussd la bnslaMS 
Telegraph company, which srave 
messenger one hour off duty daily 
durmg which time employee was not 
paid and was at complete liberty and 
which required employee to famish 
his own transportation and mam- 
tained no superYlsion oYer type of 

308 


transportation furnished, was not 
liable for injuries sustamed by third 
person when struck by motorcycle 
operated by employee during em¬ 
ployee’s free hour when employee 
was retummg to work after repair^ 
ing a tire —Sedberry, for Use and 
Benefit of Holloway y Western Un¬ 
ion Telegraph Co, LauApp, 9 So 2d 
78 

73. Cal —^Peccolo y. City of Los An¬ 
geles, 66 P2d 651, 8 Cal2d 682— 
Carnes y Paciflo Gas & Blectnc 
Co, 69 P2d 998, 21 Cal App 2d 668. 
rehearing denied 70 P2d 717, 21 
Cal App 2d 668—Helm v Bagley, 
298 P 826, 118 Cal App 602 

DC—Tipton Y Western Union TeL 
Co, D C, 68 F Supp 864 
La —Cado y Many, App, 180 So 185. 
Va—^Appalachian Power Co. y Rob¬ 
ertson, 129 SB 224, 142 Va. 464 

74. Iowa—^Reynolds y Bucb; 108 N. 
W 946, 127 Iowa 601 

75. Ohio —Lima R Co y. Little, 65 
NB 861. 67 Ohio St 91. 

Wash —Cozims Juns quoted la 
Brazier y Betts, 118 P 2d 84, 40, 8 
Wash 2d 649. 

7a Mo—^Brunk v. Hamilton-Brown 
Shoe Co., 66 S.W2d 908, 884 Mo. 
617 

orzwYslisLg salesmaa 
A salesman employed to sell a 
product OYBT a large territory whose 
hours of going and returning from 
has headquarters werg^ fixed by his 
own conyenienoe and the exigencies 
of business would not be dOYlating 
from hia employment in stopping to 
eat.—^Brunk y Ekmilton-Brown Shoe 
Co, supra, 

77. W.Va.—O'Dell y. UhiYersal 

Credit Co, 191 S.B. 668, 118 W.Va. 
678, 
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otherwise within a servant’s scope of employment, 
IS performed at a time before the servant ordinarily 
goes to work will not exonerate the master of lia¬ 
bility therefor.*^® 

(4) Area of Service 

Conduct of a servant is within the scope of hts em¬ 
ployment only when it occurs in a locality not unrea¬ 
sonably distant from the area in which he is authorized 
to perform his duties, and ordinarily the employer is 
not responsible for the acts of his employees while going 
to, or returning from, their place of employment 

Conduct of a servant is within the scope of his 
employment only when it occurs substantially with¬ 
in authorized space limits, that is, in a locality not 
unreasonably distant from the area in which he is 
authorized to perform his duties Generally an 
employee going to and from his place of employ¬ 
ment is not acting within the scope of his employ¬ 
ment.®® This rule is, however, subject to excep¬ 
tions,®^ and an employee may be regarded as acting 
within the scope of his employment while going to, 
or returning from, his place of work where the em¬ 
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ployee’s compensation covers the time involved in 
going or returning,®^ or the employer furnishes the 
transportation,®® or an allowance is made for the 
cost of transportation,®4 or there are circumstances 
disclosing that the interests of the master aie being 
served,®® or that the master controls, or has the 
right to control, the conduct of the servant.®® 
Where the emplo>Tnent itself is one in w hich an em¬ 
ployee is required to travel from place to place at 
the employer’s will, the risks of such travel are di¬ 
rectly incident to the employment, and the employer 
may be held liable therefor.®^ An employee going 
on a mission or errand for his employer does not 
cease to act in the course or scope of his employ¬ 
ment when starting on the return trip ®® 

(5) Intent or Motive of Servant 

While It has been held that the liability of the mas¬ 
ter for the servant’s aots is not affected by the inten¬ 
tion or motive with which the servant committed the 
act. It has also been recognized that the intention with 
which an act is performed is material in determining 
whether it is within the scope of hjs employment. 


781 Ind—Vincennes Packing Corpo¬ 
ration Y. Troaper, 28 N S 2d 624, 
108 Ind App 7 

Ey—Standard Elkhom Coal Co v 
Davis. 2 SW2d 670, 222 Ey 773 

79. US—Hubbard v. Lock Joint 
Pipe Oo, DC Mo, 70 FSupp 589. 
Ky—Fournier v CJhurcliiU Dowis- 
Latonia. 166 SW2d 88. 292 Ey 
216 

Md ~Great Atlantic & Pacific Tea 
Co V Noppenberger, 189 A 484, 
171 Md 878 

Minn—^Loucks v R. J Reynolds To¬ 
bacco Co. 246 NW 893. 188 Minn 
182 

Or—Jasper v Wells, 144 P2d 606, 
178 Or 114. 

Wash —^Brazier v Betts, 113 P 3d 84, 
8 Wash 2d 649 

Area where servant wUl probably go 
There is an area beyond the au¬ 
thorized area into which common 
knowledge of human nature suggests 
that the servant will probably go, 
and liability for an Injury to a third 
person by a servant while within 
such area must ordinarily be borne 
by the employer —Master Auto 
Service Corporation v Bowden, 19 
BE 2d 679, 179 Va. 507 
Subject to xnaeter’s control 

Conduct le within the scope of em- * 
ployment only In a place where the 
servant Is subject to the master's 
control under the employment con¬ 
tract—Rice V Garl, 98 P3d 801, 2 
Wash 2d 408. 

SOL Ala—Knight Iron & Metal Co 
V Ardis, 199 So 712, 29 Ala App 
600, reversed on other grounds 190 i 
So 716, 240 Ala. 306 
CaL—Robinson v. Gteorge, 106 P.2di 


914. 16 Cal 2d 288—Breland v. 

Traylor Engineering & Manufac¬ 
turing Co, 126 P2d 455, 62 Cal 
App 2d 416 

La—^Boyce v Greer. App, 16 So 2d 
[ 404—^Whittington v. Western Un¬ 

ion Tel Co, App, 1 So 2d 327— 
Gallaher v Ricketts, App.. 191 So 
718 

NC—McLamb v Beasley, 11 SE2d 
283. 218 N C 308 

Okl —Wilson & Co V Shaw, 10 P 2d 
448, 167 Okl. 84 

Or.—^Larkina v Utah Copper Co, 127 
P2d 354, 169 Or 499—^Hantke v 
Hams Ice Mach Works, 64 P2d 
298, 162 Or 564 

Use of poxtlotilsr means of travel 
not regmred 

An employee who was not required 
by employer to use any particular 
means of travel in coming to his 
place of employment or returning 
therefVom was not engaged m the 
furtherance of hla master's business 
so SB to render master responsible 
for the acta of such employee while 
so engaged—^American Kat Ins Co 
V O'Neal, Tex Civ App, 107 S W 2d 
937 

81. Cal —^Breland v Traylor En- 
gineenng & Manufacturing Co, 
126 P 2d 465, 62 Cal App 2d 416 
Or —^Hantke v Harris Ice Mach 
Works. 64 P2d 393, 152 Or 664. 
Among the ezoeptioBs to this rule 
are cases where employee travels 
over way authorized by employer, or 
IS upon employer's premises, or is 
coming from place maantained bjf 
'employer for use of employee as inci¬ 
dent of employment —^Hantke v 
Hama Ice Mach Works, supra. 
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88. Cal —^Breland v Traylor Engi¬ 
neering & Manufacturing Co, 126 
P 2d 465. 52 Cal App 2d 416 

83. Or—^Hantke v Hams Ice Mach 
Works, 54 P2d 298, 152 Or. 664 

84. Cal—^Breland v Traylor Engi¬ 
neering & Manufacturing Co, 126 
P 2d 455, 52 Cal App 2d 146 

86. La.—^Whittmgton v Western 
Union Tel Co, Apr, 1 So 3d 827 

Or —Hantke v Hams Ice Mach 
Works, 64 P2d 293. 152 Or 564 
Tzeqnent changes u place of em¬ 
ployment 

The transportation of a workman, 
whose place of employment is sub¬ 
ject to frequent and variable changes 
of substantial distance, may be of 
such importance to him and his em¬ 
ployer as to make it part of his em¬ 
ployment—^Rioe V. Garl, 98 P 2d 801, 
2 Wash 2d 403 

88, Or—^Hantke v Harris Ice Mach 
Works, 64 F.2d 293, 152 Or 664. 

87. Cal—^Robinson v George, 105 P 
2d 914, 16 Cal 2d 238 

Tex—^Le Sage v Smith, Civ App, 
146 SW2d 308, error dismissed, 
judgment correct. 

8A Cal —^Ryan v Farrell, 280 P. 
946, 208 Cal. 200—^Barton v Mc¬ 
Dermott, 291 P. 691, 108 Cal App 
872—May v. FarreU, 271 P 789, 94 
Cal App 708. 

Ga—^Marsh v Postal Telegraph-Ca¬ 
ble Co, 189 S.E 660, 66 Ga,App. 
67. 

Mo—^Brunk v Hamilton-Brown Shoe 
Go. 66 S.W.2d 903, 334 Mo. 517. 
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In a number of decisions it has been held or 
stated that, where a third person sustains injury 
from the act of a sen-’ant done in the course of his 
emplo>Tneiit, the intention or motive \vith which the 
servant committed the act does not in any way af¬ 
fect the master’s liability,89 although it may have 
some effect in determining the amount of damag¬ 
es 99 Conversely, it has been held that, if the act 
was outside of the scope of the servant’s employ¬ 
ment, the fact that the act was intended to promote 
the interest of the master will not render him lia¬ 
ble 91 Nevertheless it has also been recognized that 
the intention with which an act was done by a 
servant is material m determining vrhether the act 
was within the scope of his employment,99 or for 
some purpose of his own having no relation to his 
emplo3ment,93 and this is true even though the act 


of the servant was in disobedience of orders and 
instructions.94 Thus an act of a servant has been 
held not to be within the scope of his employment 
if It is done with no intention to perform it as a 
part of, or incident to, a service he is employed to 
perform,® 5 and that, in order to be considered with¬ 
in the scope of employment, the servant’s act must 
be actuated at least in part by a purpose to serve the 
master 99 An act may be within the scope of the 
servant’s employment even though the predominant 
motive IS to benefit himself, as discussed infra § 574, 
or a third person 97 On the other hand, the mere 
fact that the act is done by the servant with the 
intention of serving the master is not of itself suf¬ 
ficient to bring the act within the scope of his em¬ 
ployment.® 8 


88. us— Crockett v U. S, CCA 
WVa, 116 F2d 646. 

Ga—^Frazier v Southern Ry Co, 87 
S E 2d 774, 200 Ga 690, conformed 
to 38 SE2d 188, 78 GaApp 816 
Ind—^3Iock v Policy, 66 NE2d 78. 
116 IndApp 680—Junior Toy Cor¬ 
poration V Novak. 21 N E 2d 445, 
107 IndApp 427 

Mo —UptegTove v Walker, 7 S W 2d 
784, 222 MoApp 758 
NC—Hammond v Eckerd'a of Ashe¬ 
ville, 18 SE2d 151, 220 NC 696— 
Snow V De Butts, 193 SE 224, 212 
N C 120—^Dickerson v Atlantic 
Refining Co. 159 SE 446. 201 NC 
90 

Ya—^Thalhimer Bros v Shaw, r69 
SE 87. 166 Ya. 863 
WYa—OozpoB Jtixls olted Is. COch- 
ran v. Michaels, 157 S E 178, 176, 
110 WYa 127 
39 CJ p 1284 note L 
Ttaa servant's motive Is not oouf- 
olnsive of the master's liability — 
Hoover Motor Express Co v Thom¬ 
as, 65 SW2d 621, 16 TennApp 664 
The oansa which made the em¬ 
ployee do what he did does not de¬ 
termine the master's liability.—^Metz- 
ler v. Lsyton, 19 NE2d 180, 298 Ill 
App 529, affirmed 26 NE2d 60. 873 

ni 88 

90. Ark—Louis. I M & S R 
Co V. Hackett. 24 S W. 881, 68 Ark 
881, 41 AmS.R 106 
NT—Cleghom v New York Cent & 
H R. R Co., 66 NT 44, 16 AmR. 
876. 

81. N C—Snow V De Butts, 193 S B 
224, 212 Na 120 

RI—Hammg v. Turner Centre Sys¬ 
tem. 149 A 376. 60 RI 481. 
Tex.—St Louis Southwestern Ry Co 
of Texas v. Hudson, Civ App, 286 
S.W 766, affirmed ui part and re¬ 
versed in part on other grounds 
Hudson V St Louis Southwestern 
By. Co. of Texas, Com App, 293 S 


W 811, rehearing denied 295 S 
W 677. 

89 CJ p 1284 note 8 

98, US—-Nelson v American-West 
African Line, CCANT, 86 F2d 
730. certiorari denied American- 
West African Line v Nelson, 67 
set 509, 300 US 666. 81 LEd 
878. 

Ind—Wells v Northern Indiana Pub¬ 
lic Service Co. 40 NE 2d 1012, 111 
Ind App 166 

Ky —^Fourmer v Churchill Downs- 
Latonia, 166 SW2d 88, 292 Ky. 
216 

Md —Great Atlantic & Pacific Tea 
Co V. Noppenberger, 189 A 434, 
171 Md 878 

NH—Lemarler v A, Towle C6 , 61 
A 2d 42 

NC—Tomlinson v Sharpe. 87 S E 2d 
498. 226 NC 177 

Okl—^Brayton v. Carter, 168 P 2d 
960. 196 Okl 125-^etail Mer¬ 

chants Ass'n and Associated Retail 
Credit Men of Tulsa v. Peterman. 
99 P2d 180, 186 Okl 660 
Pa.—^Herr v Simplex Paper Box Cor¬ 
poration, 198 A 309, 330 Pa. 129 
Tex.—Gulf, C & S F. Ry Co, v 
Cobb. Civ App., 45 SW2d 828, er¬ 
ror ^smissed. 

WiB —^Linden v City Car Oo„ 800 N 
W 926, 289 WiB 286. 

89 C J p 1285 mote 7 
Test Is latesfk not msthod 
The test of the scope of employ¬ 
ment is the intent or purpose of the 
act, and not its method—Gibson v 
Dupree, 144 P 1138, 26 Colo App. 824 
89 C J p 1284 note 4 
Whose buslneBB was being done is 
more Imporesnt than the motive of 
the act in ascertaining the meuBter's 
liability—^La Bella v Southwestern 
BeU Telephone Co, 24 SW2d 1072. 
224 MoApp 708 

Purpose of aot In which servant 
was engaged at time tort was com¬ 
mitted determines the liability of the 
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master—^Walker v. Manson, 23 SE 
2d 839, 222 N C 527—Smith v Moore, 
16 SE2d 701. 220 NC 165 
93. Okl —^Retail Merchants AsB'n 
and Associated Retail Credit Men 
of Tulsa v Peterman, 99 P 2d 180, 
186 Okl 660 

Pa—^Herr v Simplex Paper Box Cor- 
poraUon, 198 A 309, 830 Pa 129 
Wis—^Linden v City Car Co, 800 N* 
W 926, 289 Wis 236 
89 C J p 1286 note 8 
94b Conn —^Butler v Hypenon Thea¬ 
ter Co, 124 A 220, 100 Conn 561 
95. Ind—Wells v Northern Indiana 
Public Service Co, 40 NE2d 1012, 
111 IndApp. 166 

NH—Lemaner v A, Towle Cc, 61 
A 2d 42 

N C —Tomlinson v Sharpe, 37 S E 2d 
498, 226 NC 177 

Pa —^Herr v Simplex Paper Box Cor¬ 
poration, 198 A 309, 830 Pa 129 
Tean—^Kelly v Louisiana Oil Refin¬ 
ing Co, 66 SW2d 997, 167 Tenn. 
lOL 

99. U S —Hubbard v Lock Jomt 
Pipe Co., D CMo, 70 F Supp 689 
Ky—^Fournier v Churchill Downs- 
Latoma, 166 SW2d 88, 292 Ky 
; 216 

Md —Great Atlantic ft Pacific Tea- 
Co v Noppenberger, 189 A 484, 
171 Md 878 

Mo —^Milazzo V Kansas City Gas Co, 
180 S W 2d 1. 

Wash—Brazier v Betts, 118 P.24 
84. 8 Wash 2d 649 

97. Mo—Foster v Campbell, 196 S- 
W2d 147 

9a NC—Snow V De Butts, 198 S. 

E 224, 212 N.C 120 
RI—^Hainmg v Turner Centre Sys¬ 
tem, 149 A 176, 60 RI. 481. 

Tenn—Bbll Grocery Co v. Wall, 18 
TennApp. 208 

Tex—St Louis Southwestern Ry Co 
of Texas v. Hudson, Civ App, 286 
SW 766, affirmed in part and re- 
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(6) Knowledge or Absent of Master 

If an act or omisaion occurs in the course of a serv¬ 
ant’s employment and within its scope, the master is 
liable therefor although he had no knowledge thereof. 

The master's liability is not limited to cases where 
he IS present and remains passive If an act or 
omission, resulting in the injury complained of, oc¬ 
curs in the course of a servant's emplojTnent and 
within its scope, the master is liable therefor al¬ 
though he has no knowledge thereof^ or although 
the manner of doing the act was without his knowl¬ 
edge or assent ^ 

A servant’s scope of employment, as it affects the 
master's liability for the servant’s acts, is deter¬ 
mined not only by what the servant is emplo 3 ’ed to 
perform, as discussed supra subdivision d (2) of 
this section, but also by what the servant does actu¬ 
ally perform with the knowledge and approval of 
his master.8 

Imputation of servants knowledge to master. A 
master is affected with constructive knowledge, re¬ 
gardless of his actual knowledge, of all material 
facts of which his servant receives notice or ac¬ 
quires knowledge while acting in the course of his 
employment and within its scope, although the serv¬ 
ant does not in fact inform his master thereof.^ 


On the other hand, a servant’s knowledge of a mat¬ 
ter which is outside the scope of his employment or 
not related to its purpose is not imputed to the mas¬ 
ter 5 

(7) Acts Unnecessary to Performance of 

Duty 

The master la responsible for acts within the scope 
of a servant’s employment although not necessary for 
the proper performance of his duty. 

Where the act complained of was done within the 
scope of the servant’s employment, the master will 
be responsible although the servant’s act was not 
necessary for the proper performance of his duty.® 
The liability of the master is not limited to the re¬ 
sult of acts done by the servant in the proper per¬ 
formance of his duties.^ 

(8) Acts in Excess or Abuse of Authority 

If the act complained of was within the scope of 
the servant’s authority, the master will be liable al¬ 
though It constituted an abuse or excess of the author¬ 
ity conferred. 

If the act complained of was within the scope 
of the servant’s authority, the master will be liable 
although It constituted an abuse or excess of the 
authonty conferred,® espeaally where the master 


versed In part on other grounds 
Hudson V St Louis Southwestern 
Ry Go of Texas, ComApp, 293 S 
W. 811, rehearing denied 296 SW 
677 

39 CJ p 1285 note 6 

99. Mo—Calkins v Single, 800 SW 
997, 221 MoApp. 1178 

89 C J. p 1284 note 96 

Liability of master for acts done by 
express command or assent gen¬ 
erally see supra I 667 

1. US—^Department of Water and 
Power of City of Los Angeles v 
Anderson. GCA.Nev, 96 F2d 677. 
certiorari denied 69 SCt. 67, 805 
ns 607, 88 LBd. 886—^Manon 

Steam Shovel Co v Bertino, CC 
A Mo, 82 F 2d 946, oertioran denied 
67 set 17, 299 US 667, 81 LEld 
409—Southern Counties Ice Co v 
REO Radio Pictures, DC Cal, 89 
F Supp 167. 

•Ga.—Sivans v. Caldwell, 184 S SI 440, 
62 GaApp 476, affirmed 190 SE 
682, 184 Ga 208 

Ill—Darner v Colby, 81 N'B2d 960, 
876 Ill 668, mandate conformed to 
86 NE2d 962, 811 lUApp 362— 
Corpus omzla oUed In Flood v. Bit- 
zer, 40 NE2d 667. 660, 813 lUApp 
869 

■JjSl —^Yoan V Hew Orleans Lmen 
Supply Co., App, 185 So 625 

_Mo—^Davis V Buck's Stove & Range 
Co, 49 S.W.2d 47, 829 Mo 1177. 


NT.T—^Ford v Grand Union Co, 270 
HYS 162, 240 AppDiv. 294 
N C —West v F W Woolworth Co , 
1 SE2d 546, 215 NC 211 
SD—^Hasche v Wagner, 227 HW. 
66. 65 SD 695 

Tex—^Baker Hotel of Dallas v Rog^ 
ers. Civ App, 167 SW2d 940. error 
refused 160 S W 2d 522, 138 Tex 
398 

89 C J p 1284 note 97 

2. US —Manon Steam Shovel Co v 
. Bertino, CCAMo, 82 F2d 946, 

certiorari denied 57 S Ct 17, 299 
US. 667, 81 LBd 409 
39 CJ p 1284 note 98 

3. U.S —^In re Southern Pac. Co, D 
CN.Y. 80 P2d 728 

Open and habitual violation of rule 
forbiddmg act outside class of 
service as affecting master's liabil¬ 
ity see inffa subdivision d (9) of 
this section. 

A NT —^De Ryes v New York Cent 
R Co, 9 NE2d 788, 275 NY. 86 
B. Mo—^Excelsior Products Mfg Co 
V Kansas City Southern Ry Co, 
172 SW 859, 268 Mo. 837, AnnCas 
1917B 1047. 

NT—De Ryes v New York Cent R. 

Co, 9 NE2d 788, 276 NY 86 
Pa—Osborne v. Philadelphia A R 
Ry Co. 106 A. 782, 268 Pa 472 
Knowledge of ministerial servant 
ordmarily is not imputed to master 
—Veuras v James Stewart & Co, 17 
SW2d 661, 228 MoApp 886 j 
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Knowledge of trespass 
When employee engaged to protect 
property departs from his duty, be¬ 
trays his trust, or acquiesces end 
encourages a trespass, his knowledge 
of trespass and of acts of trespasser 
cannot constitute notice —^De Ryss 
V New York Cent R. Go, 9 N*E 2d 
788, 276 NY 85. 

6. Ill—Flood V Bitzer, 40 NE2d 
557. 818 Ill App. 869 

Ind—Junior Toy Corporation v No¬ 
vak, 21 NE2d 446, 107 Ind App 
427 

Mo—^Young V Sinclair Refining Co. 

App. 92 SW3d 995 
SC—Carroll v Beard-Laney, Inc, 
36 SE2d 426. 207 SC 889 
Tex.—^Baker Hotel of Dallas v. Rog¬ 
ers, Civ App. 167 SW2d 940, error 
refused 160 S.W2d 522, 138 Tex 
898 

89 G J p 1284 note 99 
Aots within servant’s dlsorstlon 
A master cannot escape liability 
for acts of his servant when he has 
given servant authonty to act and 
the discretion when to act. and the 
servant negligently acts at a time 
when such action was not necessary. 
—^McBee's Adm'x v Indian Head 
Mining Go, 182 S W.2d 615, 280 Ky 
82 

7. US—Shadoan v Cincinnati, N. 
O & T P R R. Co., Ky, 220 F. 
68, 135 CC.A 686. 

& US —^Marion Steam Shovel Co v 
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knon-s or should kaow that such act is likely to be 
performed and that damage to others is likely to 
result ® The master who puts the servant m a place 
of trust or responsibility, or commits to him the 
management of his business or the care of his prop¬ 
erty, IS justly held responsible when the servant, 
through lack of judgment or discretion, or from in¬ 
firmity of temper, or under the influence of passion 
aroused by the circumstances and the occasion, goes 
beyond the strict line of his dut>' or authority and 
inflicts an unjustifiable iniury on a third person 
The master is not liable, however, if authority to 
perform the act complained of is totally lacking 


(9) Disobedience of Orders or Instructions 

If the act resulting in the injury was within the 
scope of the servant’s employment, the master will be 
liable therefor, although the act was in violation of his 
instructions or orders, but if a forbidden act is outside 
the class of service which the servant is employed to 
perform the act is outside the scope of employment and 
ordinarily no liability attaches to the master. 

If the act resulting in the injury was within the 
scope of the servant's employment, the master will 
be liable therefor, without regard to the servant’s 
motive,although the act was in violation of the 
master's orders or instructions as to the method of 
performing the work or was expressly forbidden by 
him,i2 especially where the master knows or should 
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certioran denied 57 S Ct 17. 299 
US 556. 81 LEd 409 
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l^oS So 231. 22S Ala 302 
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Adm'r. 118 SW3d 741. 274 Ky 
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Ward, 72 S W 2d 464. 264 Ky 754— 
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69 SW2d 996. 253 Ky 667 

La—Comfort ▼ Monteleone. App. 
163 So 670 

Mias—Gill V L N Dantzler Lum¬ 
ber Co. 121 So 153. 153 Miss 659 
—^Alden Mills v, Pendergrraft. 116 
So 713, 149 Mias 695—^Yaaoo & M 
V R Co y Cornelius, 95 So 90, 
181 Miss 87 
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Baking Go. 104 SW2d 867, 340 
Mo 1118 
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ALR 1854 
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App, 45 8.W2d 1001. 1002—Gulf, 
C. & S F. Ry. Co V Cobb, Civ 
App. 46 SW.2d 828, error dis- 
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no WVa 137. 
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tion V. Petterson Lighterage & 
Towing Corporation, C C A N Y. 
142 P2d 197 

10. Ill—^Metzler v Layton. 25 ME 
3d 60, 873 Ill 88 

Ky—J J Newberry Co v. Judd, 62 
SW2d 859. 259 Ky 809 
Pa—Orr v William J Burns Intel- 
i national Detective Agency, 12 A. 
2d 25, 337 Pa 587 
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39 C J p 1285 note 11 
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Neel. 163 So 231, 228 Ala 302 
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V Daldopf, CivApp. 266 SW 208 

18- U S —^Pacific Telephone & Tele¬ 
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677, certiorari denied 69 SCt 67, 
805 US 607, 83 LEd 886—Cleve¬ 
land Nehi Bottling Co v. Schenk, 
CCA Ohio, 58 F 2d 941 
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V Gibson, 106 S.W 2d 173, 194 Ark 
68—Pickens v. Westbrook, 83 S 
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Cal —^Fields v Sanders, 180 P 2d 684, 
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Conn.—^Kuharski v Somers Motor 
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429, 115 Conn 62 

DC—^Baltimore & O R Co v Papa, 
138 F2d 413, 77 US App DC 202 
Ga —4lozxnis Juris guoted ui Evans 
V Caldwell, 184 SE 440, 448. 63 
GaApp 475. sfflrmed 190 SE 682, 
184 Ga 208 

Ill—^Darner v Colby, 31 NE2d 960, 
375 Ill 658, mandate conformed to 
85 NE2d 952, 811 Ill App 862— 
Bandosz v A Daigger & Co, 266 
Ill App 494 

Iowa—^Heintz v Iowa Packing Co, 
268 NW 507. 222 Iowa 617— 

Hemng Motor Co v Myerly, 222 
NW. 1, 207 Iowa 990 
La—Starnes v. Monsour*8 No 4. 
■A.PP, 80 So 2d 186—^Dunn v <7am- 
po, App, 179 So 102—Ellzey v 
Booth Furniture & Carpet Co., 2 
La App 431 

Md—Corpus Juris cited la Great 
Atlantic & Pacific Tea Co v Nop- 
penberger, 189 A 484, 442, 171 Md 
878 

Mass —^Denny v. Riverbank Court 
Hotel Co. 184 NE 462. 282 Mass 
176—Quinan v Famous Players- 
Lasky Coiporation, 167 NE 235, 
287 Mass 601—Stone v Common¬ 
wealth Coal Co, 156 NE 737, 269 
Masa 360 

Mich—^Anderson v Schust Co, 247 
NW 167, 262 Mich 236—Gumming 
V. Automobile Crank Shaft Corpo¬ 
ration. 206 NW 188, 232 Mich, 
168. 

Miss—^Loper ▼. Yazoo & M. V R. 

Co. 146 So. 748, 166 Mias 79. 

Mo—Riggs V. Higgins, 106 SW2d 
1, 341 Mo 1—Simmons v Kroger 
Grocery & Baking Co, 104 S.W 2d 
867, 840 Mo 1118—Humphreys v 
St Louis-San Francisco Ry Co, 
App, 286 S W 738 
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know that such act is likely to be performed and that 
damage to others is likely to result The test of 
the master’s responsibility for the acts of his serv¬ 
ants is not whether such act was done in accord¬ 
ance with the instructions of the master to the serv¬ 
ant, but whether it was done in the prosecution of 
the business that the servant was employed to do,i5 
and an act is regarded as "authorized” in the legal 
sense if it is incidental to the performance of the 
duties intrusted to the servant even though it is in 
disobedience of the master’s express orders and in¬ 
structions If the master undertakes to determine 
for himself the manner in which his servant shall 
perform his prescribed duties, the obligation is on 
him to see that such instructions are carried out 
and that the servant does not substitute his own 
methods for those of his master Any other rule, 


It has been said, would in a measure nullify the doc¬ 
trine of respondeat superior.^® The rule, of course, 
does not apply where the injury was the result of 
arrangements made by the person injured with the 
servant, with knowledge that they were in contra¬ 
vention of prior orders from the master.^® 

As deteminative of scope of employment. The 
fact that a servant disobeys the orders or instruc¬ 
tions of his master in doing the act complained of is 
not determinative of whether he acted within the 
scope of his emplojinent ,20 it is well settled that 
such act may be within the scope of the servant’s 
emplojTnent although in violation of the express in¬ 
structions or orders of the master 2i If, however, 
the act forbidden is outside the class of service 
which the servant is employed to perform, the do¬ 
ing of the act isi outside the scope of employment 
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S W 3d 828, error refused—Central 
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97 Utah 427 
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tion v Petterson Lighterage & 
Towing Corporation. C C.A N Y, 
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App 8 

80. Cal—^Barton v McDermott, 391 
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NY—Bush V Slnclalr-Rooney, 201 
NYS 804, 207 App Div 699 
Tex —Corpus Juris oited in Sid Katz. 
Inc. V Walsh & Burney Co, 177 
SW2d 49, 51. 142 Tex 282 

81. Ala—Gulf Refining Co. v Mc- 
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Ark—^Federal Compress & Ware¬ 
house Co V Jones. 21 SW2d 857. 
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691. 108 Cal App 872 
Md —Corpus Juris mted la Great 
Atlantic & Pacific Tea Co v Nop¬ 
penberger, 189 A 434, 442. 171 Md 
378 

Mich—^Anderson v Schust Co. 247 
NW 167, 262 Mich 236 
Neb—Rose v Gisi, 298 NW 888. 
139 Neb 693 

Tex —Sid Katz, Inc v Walsh ft Bur¬ 
ney Co, 177 SW.2d 49, 142 Tex 
232—^Lowry v Anderson-Bemey 
Bldg Co. 161 SW2d 459, 189 
Tex 29. 

39 aJ. p 1287 note 19. 



I 570 


MASTER AND SERVANT 


57 C.J.S. 


and no liability attaches to the master^^ unless the 
rule forbidding the act has been openly, constantly, 
and habitually violated for such a length of time 
that the master in the exercise of ordinary care 
should have been apprised and informed of its non- 
observance 23 The fact that a sen-ant is at a place 
where he should not be, if he had obeyed his mas¬ 
ter's orders, is immaterial except as it tends to show 
a permanent or temporary abandonment of his mas¬ 
ter’s semce.24 

e. Exceptions to Rule 

(1) In general 

(2) Dangerous instrumentalities or agen- 

aes 

(1) In General 

The rule that the master fs liable only for acts com¬ 
mitted by his servant within the scope of employment 
Is subject to some apparent exceptions. 

There are some apparent exceptions to the gen¬ 
eral rule, discussed supra subdivisions a-d of this 
section, that the master is liable for torts of the 
ser^'ant if, and only if, they are committed by him 
while acting vnthm the scope of his employments^ 
They grow out of the dutj' owing by the master to 
the person injured,26 and the master is liable for 
acts of his servant which he has contracted against 
even though such acts are outside the scope of the 
servant’s employment27 


Servant of storekeeper. It has been held that 
a shopkeeper or storekeeper, who invites the public 
to enter his premises and to subject themselves to 
the custody and control of his employees, is liable 
for injuries inflicted by them, even though not with¬ 
in the scope of their employment ,28 but other deci¬ 
sions do not recognize this exception 29 

Acts for winch master not liable if done by hxm^ 
self It has been held that the master is not liable 
for any act of his servant for which he would not 
have been liable if he had done it himself 8® 

(2) Dangerous Instrumentalities or Agencies 

In some Jurisdictions it has been held that a master 
who intrusts the custody, control, and use of any dan¬ 
gerous instrumentality or agency to a servant will not 
be permitted to avoid liaoilifcy for injuries inflicted there¬ 
by on the ground that the servant in doing the partic¬ 
ular act complained of was acting outside the scope of 
his employment. 

In some jurisdictions, it has been held that a mas¬ 
ter who intrusts the custody, control, and use of any 
dangerous instrumentality or agency to a servant 
will not be permitted to avoid responsibility for in- 
junes inflicted thereby through the act of the serv¬ 
ant on the ground that the servant in doing the par¬ 
ticular act complained of was acting outside of the 
scope of his employment 8i This is on the theory 
that persons using dangerous mstrumentalities in 
the prosecution of their business must observe the 
greatest care in the custody and use thereof,®* that 
this duty cannot be shifted by the master from him- 


as. Neb—^Rose v Gisi, 298 NW 
383. 189 Neb 693 

N.C—Hayes v Pine State Creamery. 
141 S B 840. 196 N C 118 
znsobedieBoe of the ozder fofbld- 
dbiflr tbe act oanaot anma the order 
unless tlie master knows of the vio¬ 
lation and ratifies It—^Texas & P 
By. Co V Black. 27 S W 118, 87 Tex 
160—South Plains Coaches v. Box, 
TexCivApp, 111 S.W2d 1161, error 
dismissed 

83. N C.—^Hayes v Pine State 

Creamery, 141 S.B 840, 195 N.C 
118. 

84. NT —^Rlley v Standard Oil Co., 
182 NB 97, 231 NY 801, 32 A 
I 1 .R 1882. 

83. Ky—Gladdiah v Southeastern 
Greyhound Lines, 169 SW2d 297, 
298 By 498 

NT.—Schell V Vergo, 4 NTS 2d 
644, 166 Mise 889 

Liability of earner to passengers 
for negligence and wrongs of em¬ 
ployees outside scope of employ¬ 
ment see earners fi 689. 

9Bm N T —Schell v. Vergo, supra. 

The proprietor of a saloon, under 
a statute in effect so providing, has 


I the duty to protect guests from torts 
of his servants, and those who ac- 
I cept bis invitation become his 
‘'guests'* when they partake of what 
he offers and hence should be enti¬ 
tled to protection from the willful 
trespass of those he employs to 
serve them—Schell v Verge, supra 
87. Ky —runnels Cent R Co v 
Fontaine, 289 SW 268, 217 Ky 
211. 62 ALR' 1064 
Miss—Todd V Natchez-Bola Hotels 
Co, 167 So 708, 171 Miss 677 
Liability of bailee of property for 
unauthorized use by servant see 
Bailments $ 27 a (2) 

Where the Blaster Is under a ooil. 
traotual obligation to oare for prop¬ 
erty of another, and such property 
is damaged by the act of his serv¬ 
ant, he IB liable therefor even though 
the act of the servant waa outside 
the scope of his emplojnnent—^Pratt 
V Martin, 86 SW2d 1004, 183 Ark 
865 

83. NY.—Mallach v Ridley, 9 NT 
S 922. 24 AbbNCas 172 
89 C J p 1288 note 34 
88. Mo—Smothers v Welch & Co 1 
House Furnishing, 274 SW. 678, 
810 MO, 144, 40 ALR 1209—Pnest' 
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V. F W. Woolworth Five & Ten 
Cent Store, 62 SW2d 926, 228 Mo 
App 23 

39 C J p 1288 note 86 
Liability of etorekeeper to custom¬ 
ers for acts of servants generally 
see inflra | 675, 

30. Ala—^Russell y Irby, 18 Ala. 
181. 

31. Kla —Crenshaw Bros Produce- 
Co V Harper, 194 So 868, 142 Fla 
27—Western Union Telegraph Co. 
V Michel. 163 So 86. 120 Fla. 611. 

Mich—Wiley v Pere Marquette Ry- 
Co. 209 NW 69. 236 Mich 279 
Tex—Loyd v Herrington, Civ App, 
178 SW2d 694, reversed on other 
grounds 182 SW2d 1008, 148 Tex 
186—CoxpuB IwoM olted In Atex 
Const Co V Farrow. Civ App, 71 
S W 2d 828, 826, error refused 
89 C J p 1288 note 89 

38. Ohio—Pittsburgh. C & St L- 
R. Go Y Shields. 24 NB 668, 47 
Ohio St 887, 21 Am SR. ^40, 8 
LRA. 464 

Tex —^Atex Const Co v. Farrow, 
OivApp., 71 &W.2d 828, error re¬ 
fused. 
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self to his servants so as to exonerate him from 
liability for their negligence in the custody and 
use thereof,88 and that, when these instrumentalities 
are so intrusted to a servant by the master, the prop¬ 
er custody and use thereof becomes a part of the 
servant’s emplo3mient,84 and he must use the same 
degree of care and attention as the law requires of 
the master 85 

Extent and Umits of rule. This doctrine, it has 
been said, applies not to those instrumentalities alone 
which are dangerous per se or which are operated or 
propelled by the power of steam, electricity, powder, 
dynamite, or kindred forces, but to all instrumental¬ 
ities employed by the master which, by reason of the 
method of their operation, are capable of inflicting, 
and likely to inflict, serious injury on others.88 
Some authorities have limited the application of the 
doctrine to cases where the injury results from the 
servant’s failure to guard a dangerous instrumental¬ 
ity and have refused to apply the rule so as to im¬ 
pose liability on the master where the injury results 
from the positive personal wrong of the servant.87 


Torpedoes The rule has been applied where a 
servant in charge of torpedoes used by the master 
in his business inflicts injury on another by his neg¬ 
ligent use thereof®* or where injuries are inflicted 
on another when the torpedoes are being used by 
the servant for his own amusement or to play a 
joke.89 However, it has been held that the doctrine 
has no application where the servant inflicting the 
injuries by the use of torpedoes was not intrusted 
uuth the custody and use thereof and at the time 
of the injury was not acting in furtherance of the 
master’s interest^® 

§ 571. -Negligence 

Under the doctrine of respondeat superior the mas¬ 
ter IS liable for the negligent acts or omissions of his 
servant while acting as such within the scope of his 
authority 

Under the doctrine of respondeat superior^i the 
master is liable for the negligent acts or omissions 
of his servant while acting as such and within the 
scope of his employment,** which proximately re- 


33. Fla —Crenshaw Bros Produce 
Co V. Harper, 194 So 863, 142 Fla 
27. 

89 C J p 1288 note 41 
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89 C J p 1289 note 46 
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yis, 166 So 824, 231 Ala 690—St 
Louis-San Francisco By Co y 
Bobbins, 128 So 12, 219 Ala 627 
Ark—^White y Suns. 201 SW2d 21 
—C J Horner Co. y Holland, 180 
SW2d 624, 207 Ark. 845—Malco 
Theatres y McLain, 117 SW2d 45, 
196 Ark. 188—^Interurban Transp 
Co v Beeves, 108 SW2d 694. 194 
Ark 821—^Bez Oil Corporation y 
Crank, 88 SW2d 1093, 188 Ark 
819—^Pratt y Martin, 85 S W 2d 
1004, 183 Ark 865—Southwestern 
Bell Telephone Co. y Boberts, 81 
SW2d 802, 182 Ark. 211—Hunter 
y First State Bank of Momlton. 
28 S.W 2d 712, 181 Ark 907—Fed¬ 
eral Compress & Warehouse Co. y 
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Jones, 21 S W 2d 857, 180 Ark 
476 

Cal —Taylor y Oakland Scavenger 
Co, 110 P2d 1044, 17 Cal 2d 694 
—^Dyer v McCorkle, 280 P 965, 208 
Cal 216—^Wills V J J Newberry 
Go, 111 P2d 846, 48 CalApp2d 695 
—Cain y Marguez, 88 P 2d 200, 
81 CalApp2d 430—Jameson v. 
Gavett, 71 P2d 937, 22 Cal App 2d 
■646—O’Shea y Pacific Gas & Elec¬ 
tric Co, 62 P2d 1066, 18 Cal App 
2d 82—Woodman y Hemet Union 
High School Dist of Biverside 
County, 29 P2d 257, 136 Cal App 
644—Clough y. Allen, 1 P 2d 546, 
115 Cal App 830—Schwediwy v. 
McDermott, 298 P. 107, 118 Cal. 
App 218—^Mand y Bose, 274 P 
892, 96 Cal App 664 

Conn —^Bagre y Daggett Chocolate 
Co, 13 A 2d 767, 126 Conn 669— 
WeUs y Now York, N. H & H B 
Co. 128 A. 700, 102 Conn 861. 

DC—Schwemhaut v, Flaherty, 49 
F2d 633, 60 App DC 161, certio¬ 
rari denied 61 S Ct 656, 288 U S 
864, 75 LBd 1468 

Fla—J C. Penny Go y McLaughlin, 
188 So 786, 187 Fla 694—Orr v. 
Ayon Florida Citrus Corporation, 
177 So 612, 130 Fla 806—Florida 
Dairies Co v. Bogers, 161 So 86, 
119 Fla 461 

Ga—Cowart y. Jordan, App, 44 SB. 
2d 804—^Lake y. Cameron, 18 SB. 
2d 866, 64 Ga.App. 601—^Brown v 
Umon Bus Co, 6 S B 2d 888, 61 Ga 
App 496—Jones y. Hall, 186 SB 
879, 67 GaApp 477—Personal FI' 
nance Ca of Macon y Whiting, 
172 SB. 111. 48 Gta-App. 164 

Idaho.—^Baldwin y. Singer Sewing 
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JVlach Co, 287 P 944, 49 Idaho 
231 

Ill—Lasko Y Meier. 67 N’E2d 162, 
391 Ill 71—^Dainer y Colby, 31 X 
C 2d 950, 375 Ill 558, mandate con- 
foimed to 35 NS 2d 9’)2, 311 Ill 
App 352—^Metzler y Layton, 25 X 
E 2d 60, 373 Ill 88—^MOsby v Kim¬ 
ball, 178 XB 66. 343 Ill 420— 
Hartley v Red Ball Transit Co. 
176 NE 761, 344 Ill 634—Xel- 
Bon Y Stutz Chicago Factory 
Branch, 178 XB 394, 3tl Ill 3S7— 
Dean v Ketter, 65 NDJd 572. 32S 
Ill App 206—^Flood V Bitzer. 40 
NB2d 657. 813 Ill App 359—Rich¬ 
ardson V. Moore, 254 Ill App 511— 
Freehill v Consumers’ Co, 243 Ill 
App 1—^Van Meter v Gurney, 240 
Ill App 165 

Ind—Annis v Postal Telegraph Co, 
62 XE2d 378, 114 Ind App 643 
—Standard Oil Co v Soderling, 
42 XE2d 378, 113 Ind App 437 
—Bailey v TTashinerton Theatie 
Co, 41 XB2d 819. 112 Ind App 
886—^Holland Furnace Co v Nau- 
racaj, 14 N.E2d 839, 106 Ind App 
574. 

Iowa—Krausniek v Haegg Roofing 
Go. 20 XW2d 432, 236 Iowa 985 

Ky.—Central Tiuckaway System v 
Moore. 201 SW2d 725, 801 Ky 533 

La.—Woodall y Dickson Ice Cream 
Go, App, 180 So 193—^Mason v 
Hemn Transfer & Warehouse Co, 
App , li68 So 831—Comfort v Mon- 
teleone, App, 163 So 670—^Walton 
y Louisiana Power & Light Co, 
App, 162 So 760—^Norton v Lou¬ 
isiana Ice & Utilities, 135 So 717, 
18 La App. *564—Goldman v Tellow 
Gab Co.. 134 So 351, 17 La App 
450—Finney y Banner Cleaners & 
Dyers. 136 So 578. 13 La App 101 
—Serrene v Dennis Sheen Trans¬ 
fer, 7 La App 684—Rousseau y 
Texas & P Ry Co, 4 La App 691 
—^Bedsole y HUl, Harris & Co, 2 
La App 866 

Me—^Anthony y. Arpin, 41 A 3d 4, 
141 He 166—Stevens y Frost, 82 
A 2d 164, 140 Me 1—Copp y Para, 
dis. 157 A 228, 180 Me 464 

Md—^Elrdman y. Henry S Horkhelm- 
er A Co, to Use of World Fire & 
Marine Ins Co, 181 A 221, 169 
Md 204—Corpus Tuns cited ta 
Eyerly y Baker, 178 A. 601. 696, 
168 Md. 599. 

Mass.—^Fanciullo y. B G. & S Thea¬ 
tre Corporation, 8 NB2d 174, 297 
Maas. 44—Ciarmataro v Adams, 
176 NE 610. 276 Mass. 621, 76 A 
LR. 1171 

Mich.—Conover y Hecker, 26 N W 2d 
774, 817 Mich 286 

Minn—Gilbert y Megears. 267 NW 
78, 192 Minn 496 

Mibb —Sears, Roebuck & Co v 
Creekmore, 28 So 2d 260, 199 Mibb 
48 

Mo—^Porter y Thompson, 206 SW 
2d 609—^Atterbury y Temple Ste¬ 
phens Co., 181 SW.2d 669, 862 Mo 
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5—^Devine v Kroger Grocery & 
Baking Co. 162 SW2d 813, 849 
Mo 621—Simmons v Kroger Gio- 
cery & Baking Co, 104 SW2d 357, 
340 Mo Ills —O’Brien v Rind- 
skopf, 70 SW2d 108*5, 334 Mo 1233 
—Davis V Buck's Stove & Range 
Co. 49 SW2d 47, 329 Mo 1177— 
Funk V Fulton Iron Works Co, 
277 SW 566, 311 Mo 77—Presley 

V Central Terminal Co, App, 142 
SW2d 799—^Rohrmoser y House¬ 
hold Finance Corporation, 86 SW 
2d 103, 331 Mo App 1188—Givens 

V Spalding Cloak Co, 65 S W 2d 
819, 228 Mo App 169—nOorpus iltu 
ns cited in Lajoie v Rossi, 37 S 
W2d 684, 687. 225 Mo App 651— 
McMahon v Chicago, B & Q R 
Co , App • 277 S 3o6 

Neb—^Frazier v Anderson, 11 N.W 
'2d 764, 143 Neb 905—Van Auker 
y Steckley's Hybrid Seed Com 
Co. 8 NW2d 461. 148 Neb. 24— 
Snyder y Russell, 1 NW2d 126, 
140 Neb 616 

NH—Sauriolle y O'Gorman, 168 A 
717, 86 NH 39—^Doyle v. Lacroix, 
157 A 75. 86 NH. 247 
NJ—^Dwyer v Lehigh Valley R 
Co, 87 A 2d 88, 181 NJLaw 486 
—^Donaldson v Ludlow & SQUier. 
no A 690, 91 NJLaw 806 
NT—Osipofl y City of New York, 
86 NE2d 646. 286 NT 422, 136 
ALR 1354—^Delisa y Arthur F 
Schmidt. Inc, 34 N E 3d 836, 286 N 
T 814—^Ramsey v New York Cent 
R Co, 199 NE 65. 269 NT 219, 

• 102 ALR 511—De Haen v Rock- 
wood Sprinkler Co of Massachu¬ 
setts, 179 NE 764, 258 NT 350 
—Pettis v New York State Elec¬ 
tric & Gas Corpoiation, *293 NTS 
91, 349 App Diy 487, affirmed 11 N 
E2d 318, 275 NT 607-^Antun y 
Eskay Beverage Co, 288 NTS 
488, 246 AppDiy 681—Smith V. 
Brady, 121 NTS. 474, 136 App Div 
665—Bindert y Elmhurst Taxi 
Corporation, 6 NTS 2d 666, 168 
Misc 892—Coggins v Clinton 
Trust Co, 62 NTS 2d 827—Benal 
Dress Co y BagoZd Corporation, 
48 NTS 2d 766—Yashar y Yako- 
vac, 48 N T S 2d 128—Bram y Lu- 
sat Realty Corporation, 8 N T S 2d 
176 

N C —Gillis y Great Atlantic & Pa- 
oiflo Tea Co, 27 SE^d 288, 228 X 
C. 470, 160 A.LR 1880—^Hammond 
y.. Eckerd’s of Asheville, 18 SE 
2d 161. 220 NC 6a6-Creech v Na¬ 
tional Linen Service Corporation, 
14 SE2d 408, 219 NC 457— 

D* Armour y Beeson Hardware 
Co, 9 SE2d 12, 217 NC 668— 
West y F W Woolworth Co, 1 S 
E2d 646, 216 NC 211—Robinson 
y McAlhaney, 198 S E 647, 214 
NC 180—Snow V. De Butts, 198 
SE. 2'24, 212 NC 120—Robertson 
y. Virginia Electric ft Power Co, 
168 SE 416, 204 NC 869, cause 
remanded 170 S.E 189, 206 N.C 
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Ill—Dickerson y Atlantic Refining 
Co. 169 SB 446, 301 NO 90— 
Wilkie V Stancil, 147 S B 296, 196 
NC 794—^Fry v Southern Public 
Utilities Co, 111 SE 864. 188 N 
C 281 

Ohio—Metropolitan Concrete Co. v 
Vitale. 188 NE 10, 46 Ohio App 
140—^Manfl'oy y Craig-Curtiss Co, 
176 NE 230, 39 Ohio App 91—J 
G McCrory Co v Hanley, 176 N 
E 233, 37 Ohio App 461—^National 
Refining Co v Clancy. 166 NE 
205, 31 Ohio App 99—^Lytle v Un¬ 
ion Gas ft Electric Co, 1<57 NE 
804, 24 Ohio App 814 

Okl—^Folsom-Morris Coal Mining Co 
V De Vork, 160 P 64. 61 Okl 75, 
LRA1917A 1290 

Or—Olds y Von der Hellen, 263 P. 
907, 127 Or 276, modified on other 
grounds 270 P. 497, 127 Or 276 

Pa—Morns v Lipkiu, 176 A 434, 
817 Pa 422—Loper v P G Pub¬ 
lishing Co, 169 A 874, 312 Pa 580 
—^Martin v Lipschitz, 149 A 168, 
299 Pa 211—^Markman y Fred P 
Bell Stores Co, 132 A 178, 286 
Pa 878, 43 ALR 862—Clark y 
Glosser Bros Department Stores, 
89 A 2d 733, 156 Pa Super 193— 
Parker to Use of Bunting v Rodg¬ 
ers. 189 A 693, 126 Pa Super 48 
—^Bahan v Pittsburgh Rys Co, 
179 A 80'3. 118 Pa Super 669— 
Festi y Proctor & Schwartz. 163 
A 354, 107 Pa Super 849—^Bittner 
y Glowatsky. Com PI, 20 Leh Co 
L J 260—^Henry v Beck, Com PI, 
66 York LegRec 209, affirmed 86 
A 2d 784, 164 Pa Super 686—Mul- 
downey v Oarote, Com PI, 8 Sch 
Reg 44 

R I —Schiano y McCarthy Freight 
System, 63 A 2d 627—^Kimatian v 
New Englemd Telephone & Tele¬ 
graph Co, 141 A. 881, 49 RI 186 

SC—^Nuckolls y Great Atlantic ft 
Pacific Tea Co, 6 SE2d 862, 192 
SC 166—CoipuB Juris cited In 
Hancock v Aiken Mills, 186 S E 
188, 190, 180 S G. 93—Johnson y 
Atlantic Coast Line R. Go, 140 
S E 448, 142 S C 125 

S D —Corpus Juris olted In Anderson 
y. Chicago ft N W Ry Co, 241 
NW. 516, 618. 69 SD 648 

Tenn.—Tennessee Coach Co y. 
Reece, 166 SW2d 404, 178 Tenn 
126—Colsher y. Tennesse Electric 
Power Co, 84 SW2d 117, 19 Tenn 
App 16'6—^Hoover Motor Express 
Company y. Thomas, 66 S W 2d 
621, 16 Tenn App 664 

Tex.—^McAfee v Travis (Jos Corpo¬ 
ration, 168 SW3d 442, 187 Tex 
814—Southwest Dairy Products 
Co y De Prates. 126 •SW2d 282, 
182 Tex 666, 122 ALR 854— 

Texas Light ft Power Co. v. Den¬ 
son. 81 8W2d 86. 126 Tex 888— 
Texas Farm Products Co y John¬ 
son, Civ App, 190 S.W2d 178— 
Loyd y Hemngton, Civ App, 178 
S W 2d 694, reversed on other 
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sult in the injury complained of,^® the negligence of 
a servant in the course of his employment being im¬ 
puted to his master who is liable therefor,with¬ 
out the necessity of ratification,^® and it is immate¬ 
rial whether the injurious act or omission consti¬ 


tutes negligence at common law or is made such by 
statute The mere fact that a servant is not em¬ 
ployed to be negligent does not mean that such tor¬ 
tious acts are outside the scope or course of his em¬ 
ployment on the contrary, negligent acts may be 


srroundB 182 SW2d 1003, 14S Tez 
185—Baker Hotel of Dallas v Rogr- 
era. CivApp, 167 SW2d 940, er¬ 
ror refused 160 SW2d 623, 138 
Tex 898—Sullivan v Trammell, 
Civ App, 180 S W 2d 810, error 
dismissed. Judgment correct— 
American Nat Ins Co v Shep¬ 
herd, Civ App, 91 SW2d 489, re¬ 
versed on other grounds 95 SW2d 
870, 128 Tez 229, 107 ALR 409— 
Shell Petroleum Corporation v 
Magnolia Pipe Line Co, Civ App, 
‘85 S W 2d 829, error dismissed— 
El Paso Laundry Co v Gonzales, 
Glv App , 86 S W 2d 798, error dis¬ 
missed 

Va —Barber v Textile Machine 
V^orks, 17 SE 2d 869, 178 Va 485— 
Beasley v Whitehurst, 147 SE 
194, 162 Va SOS 

Wash—^Leuthold v Gtoodman, 167 P 
2d 826, 22 Wash 2d 688—^Hobha v 
Postal Telegraph-Cable Co, 141 

P2d 648, 19 Wash 2d 102—Miller 
V Alaska S. S Co, 246 P 296, 139 
Wash 207—Crabb v Wilkins, 109 
P 807, 59 Wash 802 
W Va —O'Dell v Universal Credit 
Co. 191 SE 668, 118 WVa •678— 
CoxpiUi June oited In Wellman ▼ 
Fordson Coal Co, 148 SE 160, 161, 
105 WVa 468 

Wis—De Forest Dairy Co v Fried¬ 
rich, 2,32 NW 648, 202 Wis 261— 
Mlttleman v Lindsay-McMillan 
Co. 232 N.W 627, 202 WiS 677 
89 C J p 1289 note «4 
Ground of liabUlty 

(1) It has been stated that the 
liability of the master for his serv¬ 
ant’s negligence is predicated on the 
fact that the employee during the 
performance of his duties la presum¬ 
ably acting under the contzol of his 
employer —McCrady v National 
Starch Products, 28 A.2d 108, 2 Ter¬ 
ry, Del., 892. 

(2) It has also been stated that 
It 18 based on the ground that one 
who does a thing by and through an¬ 
other does it himself and is re¬ 
sponsible for manner in which It is 
done —Stith v J J Newberry Co, 79 
SW2d 447. 886 Mo 467. 

(8) On the other hand. It has been 
stated that the master’s liability is 
not that servant represents master 
In the negligent act, but that he is 
conducting eJEhlrs of master who 
must see that they are conducted 
without injury to others—^P. F. Col¬ 
lier ft Son Distributing Corporation 
V. Diinkwater, CLCAN.C. 81 F2d 
200 

(4) Other statements see 89 C.J p 
1289 note 64 [a]. 


Ways and means of perfozmmg act 

When servant is engaged in work 
of master, doing that which servant 
IS employed or directed to do, and 
an actionable wrong is negligently 
done to another, master is liable, not 
only for what servant does, but also 
for ways and means employed by 
servant m performing act in Ques¬ 
tion—^Long V Eagle 5. 10 and 250 
Store Co, 198 SE 578, 214 NC 146 
—Robertson v Virginia Electric ft 
Power Co, 168 SE 415, 204 NC 359, 
cause remanded 170 S E 189, 205 
NC 111—Dickerson v Atlantic Re¬ 
fining Co. 159 SE 446, 201 N.C 90 

Whan relatioxL is oraated between 
parent and child, parent is responsi¬ 
ble to third persons for child’s neg^ 
ligence while acting in course of em¬ 
ployment—^Millar V Semler, 2 P2d 
987, 137 Or 610 

43. Idaho —Scrivner v Boise Pa¬ 
yette Lumber Co, 268 P 19, 46 
Idaho 834 

Ind—Standard Oil Co v Soderling, 
42 NE2d 373, 112 Ind App 487 
La —^Mason v Herrin Transfer ft 
Warehouse Co, App, 168 So 831— 
Davis V Harry B Loeb Piano Co, 
119 So 746, 10 La App 106 
N C —^Hudson V Gult Oil Co., 2 S E. 
2d 26, 215 NC 432 

RI —Schiano v McCarthy Freight 
System, 53 A 2d 527 
Tenn—Colsher v Tennessee Electric 
Power Co, 84 S W 2d 117. 19 Tenn. 
App 166 

Tex—El Paso Laundry Co v Gon¬ 
zales. Civ App, 86 SW2d 793, er¬ 
ror dismissed 

Utah —Looney v Bingham Dairy, 
282 P 1030, 76 Utah 58, 78 ALR 
427 

Damsgas reasonably anticipated 
The employer is liable for any 
damage that he might reasonably 
have anticipated would result from 
the employee's negligence—^Ritz v 
Cousins Lumber Go, 69 S.W 2d 1072, 
227 Mo App 1167. 

Cknuonrrent negUgsnoe of third pe]% 
son 

The fact that the negligence of a 
third person other than that of the 
person injured codperated with that 
of the servant In Inflictmg the m- 
Jury will not exonerate the master 
from liability where the act was 
withm the scope of the servant’s 
employment—^Yashar v Tskovac, 48 
N Y S 2d 128 
39 C J. p 1292 note 67. 

An intervening caass will not re¬ 
lieve the master of liability where 
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such intervening cause was set in 
motion by the servant’s negligence 
—^Folsom-Morris Coal Mming Co v. 
De Vork. 160 P 64, 61 Okl 75, LRA. 
1917A 1290 

44. US—Sugg V Hendrix, CCA. 

Miss, 153 F2d 240 
Conn —Bagre v Daggett Chocolate 
Co, 13 A 2d 767, 126 Conn 659 
Ill—Darner v Colby, 81 NE2d 960, 
376 Ill 558, mandate conformed to 
35 NE2d 952, 311 DlApp 863— 
Metzler v Layton, 26 N E 2d 60, 
876 Ill '83—Mosby v Himball, 178 
NE O'O. 345 Ill 420—Nelson v 
Stutz Chicago E^tory Branch, 178 
NE 894, 341 Ill 387—Dean v Ket- 
ter, 65 N E 2d 672. 828 Ill App 206 
—^Flood V Bitzer, 40 NE2d 667, 
813 Ill App 359—Van Meter v. 
Gurney, 240 Ill App 166 
Ind—^Holland Furnace Co v Naura- 
caj, 14 NE2d 839, IQ'S Ind App. 
574 

Iowa—^Erausmek v Haegg Roofing 
Co, 20 NW 2d 432. 236 Iowa 985 
Mich—Conover v. Hecker, 26 N W2d 
774. 317 Mich 285 

Neb—^Frazier v Anderson, 11 NW. 
2d 764, 148 Neb 905—^Van Auker 
V Steckley’s Hybrid iSeed Com 
Co, 6 NW2d 461, 143 Neb 24. 

N C—Dickerson v Atlantic Refining 
Co, 159 SE 446. 201 N C 90 
Okl —Folsom-Morris Coal Mming 
Co V De Vork, 160 P 64, 61 Okl 
75, LRA1917A 1290 
Pa.—^Parker, to Use of Bunting, v 
Rodgers, 189 A 698, 125 Pa Super 
48 

Tez—^McAfee ▼ Travis Gas Corpo¬ 
ration, 166 SW2d 442, 187 Tex. 
314—^Texaa Farm Products Co. v. 
Johnson, Civ App , 190 S W 2d 178 
—^Loyd V. Herrmgton. Civ App, 
178 SW2d 694, reversed on other 
grounds 182 S.W2d 1008, 143 Tex 
136 

Wash—Crabb v Wilkins, 109 P. 807, 
69 Wash 802 

WVa—Corpus Jons dted lu Well¬ 
man V Fordson Coal Co., 148 SE. 
160, 161, 106 WVa 468. 

89 C J p 1290 note 66. 

4B. WiB—Haswell v. Reuter, 177 
N.W 8, 171 Wis. 22B 

46i Anz—Davis v. Boggs, 199 P. 
116, 22 Arlz 497. 

Misa—Osborne v McMastera, 41 N. 
W 648, 40 Minn 108, 12 AmS.R. 
698 

47. Miss—Sears, Roebuck ft Co ▼. 
Creekmore, 86 Sa2d 260, 199 Miss- 
48. 
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considered within the scope or course of a servant’s 
employment's On the other hand, it is not suflEi- 
cient to render the master liable for his ser\’ant’s 
neg^ligent acts that the acts were performed during 
the period of employment,**9 and the master cannot 
be held liable under the doctrine of respondeat su¬ 


perior for the negligent acts of omission or commis¬ 
sion of the servant when not acting within the scope 
of his employment so 

The test as to liability of the master is whether 
the servant was guilty of negligence in the doing of 
his master’s workSi and whether the master had 


48; Misa—Seara, Roebuck & Co v 
•Creekmore, aupra. 

49. Wia—^Mittleman t Lindsay-Mc- 
Millan Co. 282 N W 537, 202 VTis 
677 

60. *□ S —^Pittaburgh iS S Co v 
Scott. CCA Ohio, ISO P2d 378— 
•White V Pireatone Tire & Rubber 
Co, CCA SC, 90 F2d 637 

Ala —St Louis-Saji Prancisco Ry 
Co V Robbins, 123 So 12, 219 Ala 
627 

Ark—TtTiite v Sima. 201 SW2d 21 
—^Pratt V Martin. 85 SW2d 1004, 
183 Ark 865—Southwestern Bell 
Telephone Co v Roberts, 31 SW 
2d 802, 182 Ark 211 

Cal —Woodman v Hemet Union 
High School Diat of Riverside 
County. 29 P 2d 257, 186 Cal App 
1544—Clough V Allen, 1 P 2d 645, 
115 Cal App 330 

Conn—Wells v New York, N. H & 
H R Co, 138 A 700, 102 Conn 
361 

Ill —Kavale v Morton Salt Co , 242 
niAapp 20>5, affirmed 160 NB 752, 
329 111 445 

Ind —Wells v Northern Indiana 
Public Service Co, 40 NB2d 1012, 
111 Ind App 166 

Ran—^Kyle v Postal Telegraph-Ca¬ 
ble Co, 285 P 11>6. 118 Han 300 

Ky—Hensley v Golden, 196 SW2d 
739, 303 Ky. 866 

La—Goldman v Yellow Ckb Co , 184 
So 351. 17 La App 450 

Mich —Chajnacki v Dougherty, 286 
NW 789, 254 Mich 296 

N.H—Saunolle v O’Gtorman, 168 A 
717, 86 NH 39 

NJ—Shefta ▼. Free, 146 A 186, 105 
NJLaw 677 

N.Y—^Bematein v. Bast 167th Street 
Corporation, 298 NTS. 109, Idl 
Misc 886 

N C —^Tomlinson v Sharpe, i37 S B Sd 
498, 226 NjC 177—Smith v Duke 
Unlveraity, 14 S.B.2d 643, 219 NC 
628—Creech v. National Linen 
Service Corporation, 14 SB 2d 408, 
219 NC 4-57—Snow v. De Butta, 
193 SB. 224, 212 NC 120—Mar- 
tm V Greensboro-Fayetteville Bus 
Line, 160 SB 501, 197 NC 720— 
Wilkie V. Stancil, 147 S.E 296, 196 
NC 794 

Ohio.—^Bdwards v Benedict, 70 NB 
2d 471, 79 Ohio App 184—Metro¬ 
politan Concrete Co v. 'Vitale, 18*8 
NH 10, 46 Ohio App 140—LyUe 
V Union Gas & Electric Co., 167 
NB 1804, 24 Ohio App 814 , 

Pa.—^Martin v Llpschit^ 149 A 168, 
299 Pa. 211—^Henry v. Beck, Com. 


PI, 56 York LegRec 209. affirmed 
38 A 2d 734. 154 Pa Super 586 
3D—Morman v Wagner, 262 NW 
78. 63 S D 647 

Tenn—Cunningham v Union Chev¬ 
rolet Co.. 147 S W 2d 746, 177 Tenn 
214, rehearing denied 148 SW2d 
638, 177 Tenn 214 

Tex—Southwest Dairy Products Co 
V De Fratea, 125 SW2d 282, 182 
Tex 656, 122 ALR 854—Shell Pe¬ 
troleum Corporation v Magnolia 
Pipe Line Co , Civ App. 85 S W 2d 
<829. error dismissed—^King v Na^ 
cogdochea AS B Ry Co, Civ 
App. 146 SW 300. 

'Va —^Barber v Textile Machine 
Works, 17 SB 2d 359. 178 Va 435 
—^Beasley v Whitehurst, 147 SB 
194, 152 Va 305—Appalachian 

Power Co v Robertson, 129 SB 
224, 142 Va 464 

Wia—De Forest Dairy Co v Fried¬ 
rich, 282 NW 543. 202 Wis 261— 
Mittleman v Lindsay-McMillan 
Co, 232 NW 637. 202 Wia 677 
39 C J. p 1291 note 58. 

Work of third person 

If servant la doing work of some 
other person, master is not answer- 
able for hia negligence in perform¬ 
ance thereof —White v Firestone 
Tire & Rubber Co, CCA SC, 90 
F2d 657—^Blkhorn Piney Cbal Min¬ 
ing Co V. Hazelett, CCAKy, 62 F 
2d 137 

2«ast clear dhanos 

Where employer is not liable for 
employee's negligence because em¬ 
ployee was actmg outside the scope 
of his employment, employer cannot 
be held liable for any failure of his 
employee to take advantage of a 
last clear chance—^Dempsey v. Test, 
184 Nm 909, 98 Ind App 583 

51. U S-^oy v. Winder, CCA 
Okl, 78 F 2d 258 

Ga—Wisham v. McNeeley, 199 SB 
642, 68 GaApp 587 
La.—Woodall v Dickson Ice Cream 
Co, App. 180 So. 198—^Mason v 
Herrin Transfer A Warehouse Co, 
App, Id'S So. 881—Norton v Lou¬ 
isiana Ice 8b Utilities. 185 So. 717, 
18 La App 564—^Finney v Banner 
Cleaners & Dyers, 126 So 678, 13 
La App 101—Sexprene v. Denms 
Sheen Transfer, 7 La.App 684— 
BedBole v. Hill. Bams & Co, 2 
La App 866 

Mo —^Devine ▼. Kroger Grocery & 
Baking Co, 162 SW2d 818, 349 
Mo 621 

NY—De Haen v. Rockwood Sprlnk- 
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ler Co of Massachusetts, 179 NB 
764, 25« NY 360—Delisa v Ar¬ 
thur F Schmidt Inc, 84 N B 2d 
836, 286 NY 814, appeal denied 
22 NYS2d 927, 260 App Div 607 
—^Benal Dresa Co v Bagold Cor¬ 
poration, 46 N Y S 2d 766 
Ohio—^Metropolitan Concrete CO v 
Vitale. 186 NB 10, 46 Ohio App 
140—^National Refining Co v. 

Clancy, 16i6 NB 205, i31 Ohio App 
99 

Pa—^Moma v. Lipkin, 176 A. 484, 
317 Fa 422 

SC—^Hancock v Aiken Mills, 185 S 
B 188, 180 SC 93 

Tex—Coxpiu Jnxls auoted In. Texas 
Power 8b Light Go v Denson, 61 
SW2d 86. 89, 126 Tex 888—B1 
Paso Laundry Go v. Gonzales, Civ 
App, 86 S W 2d 798, error dis¬ 
missed 

W Va—Oozpns Jnxls anotad In. Well¬ 
man V Fordson Coal Co, 148 SBL 
1>60. 161, 106 W.Va 468 
89 C J p 1291 note 60. 

Facts of parUonlar osse 
Whether or not a servant’s negli¬ 
gent act 18 withm the scope of his 
employment necessarily depends on 
the facts of ea.ch case 
Ala.—St Louls-San Francisco Ry 
Co V. Robbins, 128 So 12, 219 Ala. 
627. 

Ark—Rex Oil Goiporation v Crank, 
88 SW2d 1098, 188 Ark 619 

Xf tha act of tha amployee la not 
negligent, the master la not liable 
Conn—Haliburton v General Hospi¬ 
tal Soc of Conn. 48 A 2d 261, 188 
Conn 61 

Mo—Wright V Hannan & Bveritt, 
Inc, 61 SW2d 503, 836 Mo 732— 
Brunk v Hamilton-Brown Shoe 
Co, 66 SW2d 903, 634 Mo 617 
NC—^Hudson V. Gulf Oil Co, 2 SB 
2d 26, 216 NC 422 

Tex —^Houston & T C R Co v 
Keeling, 112 SW 606, 51 Tex Civ 
App 686, certified Questions an¬ 
swered 120 SW 847, 102 Tex 621, 
rehearing demed, Civ App, 121 S. 
W. 597 

Iholdsntal aats 

The mere fact that the Injury 
complained of ‘was caused by the 
negligence of the servant m the 
performance of an act which, taken 
per ae, was within the scope of his 
employment It has been held will 
not Impose liability on the master. If 
the act was merely incidental to the 
servant's attempt to perform an act 
entirely beyond the scope of his au- 
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the right or power to control the servant in the per¬ 
formance of the act which caused the injury 6^ 
Whether or not a certain course of conduct by a 
servant is negligent, or the exercise of reasonable 
care, must be determined by the standards fixed by 
law, without regard to any private rules of the mas¬ 
ter regulating the conduct of his servant 53 The 
master may be held liable even though he has taken 
every precaution in selecting and instructing the 
servant,54 and it is immaterial, as affecting the mas¬ 
ter’s liability, what the motive of the servant was 55 
It is not essential to the master's liability that the 
negligent act or omission complained of should have 
been expressly authorized by him,56 or that he 
should have been present when the act or omission 
complained of was committed,57 or that he should 


have had knowledge of the act or omission which 
caused the injury 58 Indeed, as long as the act is 
within the scope of the servant's employment, the 
master may be held liable even though he disap¬ 
proved or forbade it 59 The fact that he had dele¬ 
gated to a third person the power to give the serv¬ 
ant instructions as to his work will not exonerate 
the master from hability.S® 

Limitation of rule; charitable work It has been 
held that, while an employee engaged in doing char¬ 
itable work for the master may be regarded as act¬ 
ing in the furtherance of his master’s business and to 
further his purposes, the rule of respondeat superior 
does not extend to his negligence in so doing, re¬ 
sulting in injury to one who is a recipient of the 
master’s chanty.®^ 


thonty —Cunmngrham t Union 
Chevrolet Co, 147 SW2d 746, 177 
Tenn 214, rehearing denied 148 8W 
2d 683, 177 Tenn 214 
Igaw vtEloter tbMi in oompensation 
oMien 

The law Is aniplied more strictly in 
negligence cases, where It Is sought 
to hold master liable for servant's 
act, than in workmen's compensation 
cases—Cunningham v Union Chev¬ 
rolet Co., supra. 

Knowledge of preeenoe of Injiured 
person 

In determinmg whether an em¬ 
ployer IS liable for the negligence of 
hiB employee, the test is not only 
whether the employee knew of the 
presence of the injured person, but 
whether he had reason to expect the 
presence of that person within the 
range of his negligent acts—^Dun- 
lavy V Nead, 99 P2d 1044, 36 Cal. 
App 2d 478. 

62. Cal—^Klng v Bmerson, 288 P 
1099, 110 OalApp 414, adopted 294 
P. 768, no CalAipp 414 

DC—^Phelps V Boone, 67 F2d 674 
62 App DC 808, certiorari denied 
Boone v Phelps, 64 SCt 528, 291 
US 677, 78 IiBd. 1066 

63. ,Ala—^Harnson v Mobile Light 
& lUulroad Co, 171 So 743, 238 
Ala 898—^Alabama O S R Co. v. 
Clark. 84 So. 917, 186 Ala. 460 

Minn—^Fonda v St Paul City Ry 
Co, 74 NW. 1'66, 71 Minn 438, 70 
Am SR 841 

N.T—Taddeo v Tilton, 289 NTS. 

427, 248 AppDlv 290 
Bnlas begrond legal standards or for 
different pnrpose 

Private rules governing conduct of 
employees In dangerous and unusual 
situations are not definitive of stand¬ 
ard of care on which liability for 
negligence Is to be predicated where 
rules' go beyond legal standards or 
where they are formulated for an 
entirely different purposa—Anstine, 


V. Pennsj’lvania R Co, 20 A 2d 774, 
343 Pa 42i3 

54. Ala—Jewel Tea Co v Sklivis, 
165 So '824. 231 Ala 590 
Sxeroise of reasonable oare in the 
selection of competent ser\’ants, is 
not a defense where liability to a 
third person is predicated on negli¬ 
gence of a servant under the doc¬ 
trine of respondeat superior—Cen¬ 
tral Truckaway System v Moore, 201 
SW2d 723, 304 Ky <533 
XiiabUity la not based on aeglL 
genoe in employing a careless and 
incompetent servant —Krausmck v 
Haegg Roofing Go, SO NTTZd 432, 
286 Iowa 986 

65. Tex —Oozpns guzls gnotad in 
Texas Power & Light Co v Den¬ 
son, 81 SWSd 86, 89. 125 Tex 888 
^Grubb V Galveston. H ft S A 
R Co., Civ App, 158 SW 694 

56, US —^P F Collier ft Son Co v 
Hartfeil. CCA Minn, 72 F2d 625 
Ala.—St Louis-San Francisco Ry 
Co V Robbins. 123 So 12, 219 Ala 
627 

Ark.—Interurban Transp Co v 
Reeves, 108 SWSd 594, 194 Ark 
321—^Rex Oil Corporation v Crank, 
38 SW2d 1098. 183 Ark 819 
Cal—O’Shea v Pacific Gas ft Elec¬ 
tric Co, 62 P 2d 1066, 18 Cal App 
2d 82 

Tex—Corpus Juris unoted In Texas 
Power ft Light Co v Denson, 81 
SWSd J6, 89, 126 Tex 883 
WYa —CorpuM Jams quoted in Well¬ 
man V Fordson Coal Co, 143 SB 
160, 161, 105 WYa 468 
89 C J. p 1291 note 61 

67. Tex —CkiipuB Jturls quoted in 
Texas Light ft Power Co. v Den¬ 
son, 81 SWSd 86, 89, 125 Tex 
888 

WYa—Cknpns Juris quoted in Well¬ 
man V Fordson Coal Co, 148 S B 
160, 161, 106 WYa 468 
89 C J p 1291 note 62. 
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63 U S.—P F Collier ft Son Co v 
Hartfeil. CCAMinn, 72 F2d 626 
NC—West V P W Wool worth Co, 
1 SB 2d 546, 215 NC 211 
Tex—Corpus Juris CLUotad In Texas 
Power & Light Co v Denson, 61 S 
W2d 36. 39. 125 Tex 383 
WYa—Corpus Jons quoted In Well¬ 
man V Fordson Coal Co, 143 S B 
160, 161. 10'5 WYa 463 
89 C J p 1291 note 68 
iBazvant’s knowledge of dangerous 
condition IS Imputed to master and 
it IB not necessary for plaintiff, su¬ 
ing for injuries sustained, to show 
that condition had existed a suffi¬ 
cient length of time to charge mas¬ 
ter with constructive knowledge 
thereof.—^The Vogrue. Inc, v Cox, 
190 SW2d 807, 28 Tenn App 844. 

59. U S —^P F Collier ft Son Go v 
Hartfeil, CCA.Minn, 72 F2d 625 

Ala —St Louis-San Ftancisco Ry 
Co. V Robbins, 123 So 12, 219 Ala 
627 

Ark —^Interurban Transp Co v 
Reeves, 108 SWSd 694, 194 Ark 
821 

DC—Schweinhaut v Flaherty, 49 
F2d 633, 60 App DC 161, certio¬ 
rari demed 61 SCt 656. 288 US 
864, 76 L Bd 1468 

Fla—Florida Dairies Co v- Rogers, 
161 So >85, 119 Fla 461 
Mass—O’Bnen v. Freeman, 11 NB 
2d 682, 299 Mass 20 
TeUlng servant to act carefully 
will not enable the master to avoid 
responsibility —^Mautino v Pierce- 
dale Supply Co. 18 Au2d 51. 338 Fa 
485. 

60. U S.—Clark v Geer, Ean, 86 F. 
447, 82 C C.A. 295 

61. N.T.—Wallace v. John A. Casey 
Co, 116 NT.S 894, 182 App.Div. 
86 

39 C J. p 1292 note 66. 

Liability of charitable mstitutlon for 
torts see Chanties 9 76. 
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Conhibuiory negligence. Plaintiff cannot recov¬ 
er, although defendant’s servant was negligent in 
the scope of his emploj-ment, if plaintiff himself was 
guilty of contnbutory negligence®® and the doctrine 
of “last clear chance” is not involved®® Consent 
of plaintiff to the absence of the servant, where he 
failed to return as he had promised, which failure 
was the cause of the injury', has been held not to 
relieve the master of liability.®* 


§ 572. -Willful or Malicious Acts 

As s general rule a master may be held liable for 
the willful or malicious acts of his servant done in the 
course of employment and within its scope. 

Although there is some early authority to the con¬ 
trary,®® it is well settled that the master may be 
held liable for the willful or malicious acts of the 
servant done in the course of his employment and 
within its scope,®® although the acts were not con- 


€2. us —^Knecht v Castleman Riv¬ 
er R Co, DCPa. 25 F Supp S52, 
affirmed CCA, 104 P 2d 677 
Cal—Wallace v Kinff. SO P 2d 528. 
27 Cal-App 2d 174 

Ind—^Annis v Postal Telegraph Co. 

62 N.E2d 373, 114 Ind App 543 
d9 C J p 1292 note 
What coastitatea oontribatory 
ffaxLoa 

The determination of whether 
plaintiff IS barred hy contributory 
negligence from recovering depends 
on whether a reasonably prudent 
man, situated as was plaintiff, see¬ 
ing what he saw and knowing what 
he knew, would have acted as he act¬ 
ed. and whether such conduct consti¬ 
tuted care in proportion to the dan¬ 
ger—Wallace v. King, 80 P 2d 623. 
27 Cal App 2d 174 

TlauLtiir held not guilty of oontzllni^ 
tory negUgenos 

Xia—-Woodall v Dickson Ice Cream 
Co. App. 180 So 193—^Mason v 
Herrin Transfer & Warehouse Co, 
App. 168 So 331 

63. Cal—Wallace v King. 80 P2d 
628. 27 Gal App 2d 174 
6ft. Ark.—Games v Bard, 22 SW 
670, 67 Ark 615, 88 Am S R 266 

65. Iowa.—Cooke v Illinoia Cent 
R Co, 80 Iowa 202 
89 O J p 1292 note 70 
Tw imohlgan. 

(1) There is eariy authority suip- 
porting the text rule—Cleveland v 
Newsom, 7 NW 222, 45 Mich 62— 
Moore v Sanbome, 2 Mich 519, 69 
Am D 209 

<2) It has been declared that "In 
this State our court has never de¬ 
parted from the rule laid down In 
Cleveland v. Newsom, 7 NW 222, 46 
Mich 62, and has not adopted the 
modern rule, so called, which is in¬ 
voked, ajid which goes to an extreme 
which this court is not willing to 
follow ”—Duore v Sparrow-Kroll 
Dumber Co, 188 NW. 988. 940, 168 
Mich 49, 47 LRA,NS. 959 

(Sf) It has been recognized, how¬ 
ever, that the master may be held 
Uable for on assault committed by 
his servant while acting within the 
scope of his employment—^Mofflt v 
White Sewing Mach, Co, 188 N.W. 
198. 214 Mich 496 

6& U.S.—Thompson-Starrett Co v 
Heinold, OCA-Po, 60 F2d 860— 


Phillips V Interstate Motor 
Freight System, D C Ill, 45 P 

Supp 1—The H S Inc No 72, D 
CNJ, 39 PSupp 855, reversed 
on other grounds, CCA, 180 F2d 
341 

Ala— W. n Belcher Dumber Co v 
York, 17 So 2d 281, 245 Ala, 286— 
Lehigh Portland Cement Co v 
Sharit, 17i3 So 366. 234 Ala 40— 
Birmingham News Co v Browne, 
153 So 773, 226 Ala 895—Ala¬ 
bama Power Co v Bodine, 105 
So 869, 213 Ala 627—Seaboard 
Air Line Ry Co v Glenn, 104 So 
548, 213 Ala 284—Corpus Juris 
cited in Anderson v Tadlock, 175 
So 412. 414. 27 Ala App 613 

Cal—Fields v Sandezs, 180 P 2d 684, 
29 Cal 2d 834—Deevy v Tassi, 180 
P2d 389, 21 Cal 2d 109—Stansell v 
Safeway Stores, 113 P 2d 264, 44 
Cal App 2d 832 

Conn—Antinozzi v A Vincent Pepe 
Co. 166 A 392, 117 Conn 11—tSon 

V Hartford Ice Cream Co, 129 A 
778, 102 Conn 696 

Fla—C I T Corporation v Brew¬ 
er. 200 So 910. 146 Fla 247. 

Ga,—-Frazier v Southern Ry Co, 
37 SB 2d 774, 200 Ga 690. con¬ 
formed to 88 S E 2d 1'88. 78 Ga 
App 815—^Andrews v Norvell, 16 
SE2d 608. 65 GaApp 241—^Brown 

V Union Bus Co, 6 S E 2d 388, 61 
GaApp 496—^Broome v Primrose 
Tapestry Mills, 200 S E 606, 69 
GaApp 70—Ford v Mitchell, 179 
S E 216, 50 G«uApp 617—^Ameri¬ 
can Sec Co V Cook, 176 SE 798, 
49 GaApop. 723—Oozpus Jula olted 
in Gomez v. Great Atlantic & Pa¬ 
cific Tea Co., 172 SE 750, 762, 48 
GaApp 698—^Personal Finance Co 
of Macon v Whiting, 172 S E 111, 
48 GkuApp 154—Atlanta Hub Co 

V Jones, 171 SE. 470, 47 GaApp 
778 

Ind—Pittsburgh. O. C & St. L Ry 
Co. V Farmers’ Trust & Savings 
Co, 106 NE 108, 182 Ind 287— 
Mock V. Polley, 66 NE2d 78, 116 
Ind App 680. 

Ey—^McBee’s Adm*z v Indian Head 
Mining Co, 182 SW2d 615, 280 
Ky 82—^Brooks v, Oray-Von All¬ 
men Sanitary MiUc Co, 277 SW 
816, 211 Ky 462, 46 A.L R 1207 

La.—^Beorman v Southern Bell Tele¬ 
phone & Telegraph Co, 184 So 
787, 17 lja.App 89 

Md.—Great Atlantic A Pacific Tea 
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Co V Noppenherger, 189 A 434, 
171 Md 378—Great Atlantic & Pa¬ 
cific Tea Co v. Roch, 153 A 22, 160 
Md 189—^McCrory Stores Corpora¬ 
tion V SatoheU, 129 A. 848, 148 
Md 279 

Mass—^Fanciullo v B G & S Thea¬ 
tre Corporation, 8 NE2d 174, 297 
Maas 44—Ciarmataro v Adams, 
176 NE 610, 276 Mass 521, 76 
ALR 1171. 

Miss—^Hahn v Owens. 16<8 So 622, 
176 Miss 296—Trico Coffee Co v 
Clemens, 161 So 176, 168 Miss 
748 

Mo—^Porter v. Thomipson, 206 SW 
2d 509—Simmons v Kroger Gro¬ 
cery & Baking Co , 104 S W 2d 357, 
840 Mo 1116—Oorpus Jnzia gnoted 
m Ragsdale v Riverside Jockey 
Club, App, 106 SW2d 948. 951— 
Uptegrove v Walker, App, 7 SW 
2d 734—Calkina v Engle, 800 SW 
997, 221 Mo App 1173 

Mont—-Komec v. Mike Horse Mining 
& Milling Co, 180 P8d 262 

NJ.—^Heenan v Horre Coal Co, 174 
A 661, 113 NJLaw, 388 

NT—Osipoff V, City of New York, 
86 NE2d 646, 286 NY 422, 136 
ALR 1354—Oneta v, Paul Tocci 
Co. 67 NYS2d 796, 271 AppDiv 
681—^Bram v, Lusat Realty Corpo¬ 
ration, 8 N Y S.2d 176 

NC—Hammond v Eckerd's of Ashe¬ 
ville, 16 SE2d 151, 220 NC 696— 
lyArmour v Beeson Hardware Co, 
9 SE2d 12, 217 NC 568—West v 
F. W Woolworth Co, 1 S B 2d 646, 
216 NC 211—Robinson v McAl- 
haney, 198 SB 647, 214 NC ISO— 
Snow V De Butts, 198 S E 224, 212 
N C 120—^Robertson v Virginia 
Electric & Power Co, 1'68 S E 416, 
204 N G 669, cause remanded 170 
S B li39, 206 N C. Ill—^Dickerson 
V. Atlantic Refining Co, 169 SE 
446, 201 NC 90—Fry v. Southern 
Public Utilities Co., Ill SE 264, 
183 NC 281 

Ohio—J. G McCrory Co v. Hjanley, 
176 NE 233, 87 Ohio App 461 

Okl—oorpus JOzls olted in AdarEo- 
nawa Bridge Co v. Cargo, 21 P 2d 
1. 7, 168 Okl 122 

Pa—Orr v William J Bams Inter¬ 
national Detective Agency, 12 A 2d 
26, 837 Pa. 687. 

SC.—Johnson v Atlantic Coast Line 
R Go, 140 BE 448, 142 SC 126. 

•SJ>—Hasche v. Wagner, 227 NW. 
66. 66 S.D. 586. 
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sented to, or expressly ratified or authorized by, the 
master Such acts are imputable to the master 
under the doctrine of respondeat superior's 

It has been stated that the decisions holding that 
the willful or malicious tort of the servant may be 
imputed to the master fall into three classes‘SS (l) 
Where the master is under contract, express or im¬ 
plied, with the person wronged, or under a law-im¬ 
posed duty, requiring the master to refrain from mis¬ 
treatment of him "^0 (2) Where the nature of the 

employment or the duty imposed on the servant is 
such that the master must contemplate the use of 


force by the servant in performance as a natural or 
legitimate sequence.*^! (3) Where a dangerous in¬ 
strumentality is intrusted by the master to the 
servant, which has capability of harm to the pub¬ 
lic ^2 While it has been recognized that other cases 
may arise which would call for a distinct classifica¬ 
tion, ^3 It has been held that ordinarily the master is 
not liable if the case does not fall within one of 
these three classes 

The master may be held liable for a willful or 
malicious act of his servant even though he had no 
knowledge that the act was to be done,^5 and, in 


Tenn—^Hoover Motor Express Co v. 
Thomajs, 65 SW2d *621, 16 Tenn 
Apkp 664 

Tt-Jewett V Pudlo. 172 A 423. 106 
Vt. 249, followed In 172 A. 428. 
106 Vt 268 

Wis—Linden v City Car Co, 800 
NW 926, 239 Wis 286—Bryan v 
Adler, 72 NW 868, 97 Wis 124. 
66 Am S R 99. 41 L R A 658 

89 C J p 1292 note 72 
Liability of* 

Corporation for willful or mali¬ 
cious acta of Its agents or serv¬ 
ants see Corporations | 1268 
Master for conversion, trespass, 
or assault see infra 9 ^75 
Principal or ntiaater for fires will¬ 
fully set by agent or servant see 
Fires S H 

Ways and nsaaa employed 1 a pen- 
formanoe of act 

'‘When the servant is engaged in 
the work of the master, doing that 
which he IS employed or directed to 
do, and an actionable wrong la done 
to another . . maliciously, the 
master is liable, not only for what 
the servant does, but also for the 
ways and means employed by him in 
performing the act in question"— 
Long V Eagle 5, 10 and 260 Store 
Co. 198 SE 678, 676. 214 NO 146— 
Robertson v Virginia Electric & 
Power Co, 168 SE 416. 416. 204 NO 
869, cause remanded 170 S E 139, 203 
NC 111—^Dickerson v Atlantic Re- 
flmng Co, 169 S E 446, 462, 201 N O. 

90 

Sa Texas 

(1) The rule stated in the text has 
been announced or applied in a num¬ 
ber of cases —Commonwealth of 
Massachusetts v Davis, 168 SW2d 
216, 140 Tex i398. certiorari denied 
63 S Ct. 1447, 820 U S 210. '87 L Ed 
1848, rehearing denied 64 SCt 81, 
820 US. 611. '88 LEd 490—Baker 
Hotel of Dallas v Rogers, Civ App, 
157 S.W 2d 940, error refused 160 S 
W,2d 622, 188 Tex 898—^Michels v 
Crouch, Civ App, 160 fiW2d 111, er^ 
ror dismissed, judgment correct— 
National Life & Accident Ins Co. v 
Rlngo. CivApp, 187 SW2d 828, er¬ 
ror refused—Corpus Juris oltsd la 
Pratley v. Sherwin-Williams Co. of, 

C7 0.J.a-21 


Texas, Civ App, 56 SW2d 610, 511— 
Corpus Juris oLted la Gulf, C & S 
F Ry Co. V Cobb, dv App, 45 S W 
2d 828, 826, error dismissed—St 

Louis Southwestern Ry Co of Texas 
V. Hudson, Civ App, 286 SW 766, 
affirmed in part and reversed in part 
on other grounds Hudson v St 
Louis Southwestern Ry Co of Tex¬ 
as, Com App, 298 SW 811, rehear¬ 
ing demed 295 S W 577—Chicago. 
R 1 & G Ry Co v% Carter, Civ App. 
260 SW 192, certified questions an¬ 
swered 245 SW. 228, 113 Tex 260, 
affirmed. Com App, 261 SW. 186 
(2) It has been stated, however, 
that a master’s liability for the ma¬ 
licious intent of hia servant "only 
arises where the master has either 
authorized or ratified the act or has 
been guilty of some breach of duty 
in the selection of the servant 
Brown v Calhoun, TexCivApp, 22 
SW2d767, 768 

67. Ala—^W E Belcher Lumber Co 

V York, 17 So 2d 281. 245 Ala 286 
—Corpus Juris oited la Anderson 

V Tadlock, 176 So 412, 414, 27 Ala. 
App 613 

CaJ—^Deevy v Tassi, 180 P.2d 889, 
21 Cal 2d 109—Stansell v Safeway 
Stores, 118 P2d 264, 44 Cal App 
2d 822 

Ga—^Andrews v. Norvell, 16 SE2d 
808, 66 GkL App 241—^Brown v Un¬ 
ion Bus Co„ 6 S E 3d 388, 61 Ga 
App 496—Ford v Mitchell, 179 S 
E 216, 60 GaApp 617 
Ind—Mock v Folley, 66 NB2d 78, 
116 Ind App 680 

Mo—Corpus Juris quoted la Rags¬ 
dale V. Riverside Jockey Club, 
App, 106 SW2d 948, 961 
Tex—Oorpus Juris oited la Pratley 

V Sherwin-Williams Co of Texas, 
Civ App, 66 SW2d 610, 611 

WiB—^Bryan v. Adler, 72 NW 868, 
97 Wis 124, 65 Am SR 99. 41 
LRA 668. 

89 C J p 1298 note 78. 

68L Ala —^Lehigh Portland Cement 
Co V Shant, 178 So 886, 284 Ala 
40—Anderson v. Tadlock 176 So 
412, 27 Ala App. 618 
Miss—^Tnco Coffee Co. v. Clemens, 
161 So 176, 168 Miss. 748. 
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N Y —^Marx v Ontario Beach Hotel 
& Amusement Co, 105 NE 97, 211 
NT 33 

NC—^Dickerson v Atlantic Refining 
Co, 159 SE 446, 201 NC 90 

Tex—^Michels v. Crouch, Civ App, 
150 S W 2d 111, error dismissed, 
judgment correct—Corpus Juris 
died in Gulf. C & S F Ry Co v 
Cobb, Civ App, 45 SW2d 823. 826, 
error dismissed 

89. Tenn —^Fugate v Cmcinnatl, 

New Orleans & Texas Pac Ry Co, 
183 SW2d 867, 181 Tenn 608— 
Life & Casualty Ins Co v Russell, 
61 SW2d 491, 164 Tenn 686— 
Hunt-Berlin Coal Co v Paton, 203 
SW 936. 189 Tenn 611. 

TO. Tenn —^Fugate v Cincinnati, 

New Orleans & Texas Pac Ry 
Co, 188 SW2d 867, 181 Tenn 608 
—^Life & Casualty Ins Co v Rus¬ 
sell. 61 SW2d 491, 164 Tenn 686 
—^Hunt-Berlm Coal Co v Paton, 
202 S W 936, 189 Tenn. 611—Roths 
Central Garage v Holmes, 10 Tenn 
App. 600 

71. Tenn —^Fugate v. Cincinnati, 

New Orleans & Texas Pac Ry Co, 
188 SW2d 867, 181 Tenn 608— 

Life ft Casualty Ins Co v Russell, 
61 SW2d 491, 164 Tenn 686— 
Hunt-Berlin Coal Co v Paton, 208 
SW 986, 139 Tenn 611. 

79. Tenn —^Fugate v Clnomnatt 
New Orleans ft Texas Pac. Ry. Co, 
183 SW2d 867, 181 Tenn 608— 
Life ft Casualty Ins Co v Rus- 
seU, 61 SW2d 491, 164 Tenn 686 
—Hunt-Berlin Coal Co v Paton, 
202 S.W 986, 189 Tenn 611 

73. Tenn—^Hunt-Berlm Coal Co v. 
Paton, 202 SW. 986, 189 Tenn 611. 

74. Tenn —^Fugate v. Cincinnati, 
New Orleans ft Texas Pac. Ry Co, 
188 SW2d 867, 181 Tenn 608— 
Life ft Casualty Ins. Co. v Rus¬ 
sell, 61 S.W.2d 491, 164 Tenn 686 
—^Hunt-Berlm Coal Co. v Paton, 
202 SW. 986, 189 Tenn. 611 

76. N.C—West V. F W. Woolworth 
Co, 1 S.E2d 546, 216 NO 211. 

Tex—Baker Hotel of Dallas v. Rog¬ 
ers, avApp„ 167 S.W.8d 940, er- 
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accordance with general principles heretofore dis¬ 
cussed, the master will be liable, although the acts 
w’ere in disobedience of express orders oi instruc¬ 
tions given by him,*^® or although the particular act 
complained of may have been m excess of the serv¬ 
ant's authority,*^ and regardless of the motive or 
intention of the servant,''* It has been held, how¬ 
ever, that, if the nature of the act is such as to ren¬ 
der it doubtful if the act comes within the scope of 
the servant's employment, the intention w^th which 
the act IS done may be considered in determining its 
character.^* 

Not within scope of employment In accordance 
with general principles considered supra § 570, the 
master is not liable for the wdllful and malicious acts 
of the servant committed outside the scope of his 
emplo>-ment *0 This is true even though the acts in 
question are committed in the courSe of the employ- 
ment*i or the employment furnishes the opportuni¬ 


ty for the wrongdoing ** Nevertheless, it has been 
held that the general rule that a master is not liable 
for a malicious act of his servant, not done within 
the scope of his employnnent, does not relieve the 
master from his oivn neglect to use reasonable 
means to prevent a dangerous practice carried on 
by workmen under his control and on his prem¬ 
ises 

§ 573. -Criminal Acts 

It has generally been held that a master may be 
liable in damages because of the criminal acts of his 
servant where such acts can be said to be within the 
scope of the servant's employment. 

It has generally been held that where the relation 
of master and servant actually exists, under the re¬ 
spondeat superior doctnne a master may be liable 
m damages because of the criminal acts of his serv¬ 
ant, wrhere such acts can be said to be within the 
scope of the servant’s employnnent.*^ On the other 


ror refused 160 SW2d 622. 138 
Tex 398 

76. Ala—B Belcher Lumber Co 
V York. 17 So 2d 281. 245 Ala 286 
—Seaboard Air Line Ry Co v 
Glenn, 104 So 648. 218 Ala 284 
Tex—^Bakex Hotel of Dallas v Rog¬ 
ers. CivApp. 167 SW2d 940. er¬ 
ror refused 160 SW2d 622. 138 
Tex 398—Corpus JtuiM olted m 
GuljE, C & S F Ry Co y Cobb, 
CivApp, 46 SW2d 323. 326, error 
dismissed. 

Wis—^Bryan v Adler, 72 NW 868. 
97 Wia 124, 66 Am SR 99. 41 L R 
A. 658 

89 C J p 1293 note 76 
Bffect of disobedience generally see 
supra I 670 

Tfm Hinn —^Barrett v Minneapolis, 
P & S S M R. Co, 117 NW 1047, 
106 Minn 51, 130 Am S R 686, 18 
LRA.NS, 416 

Tex—Corpus Juris olted iu Gulf, C 
& S F Ry Co V Cobb, CivApp. 
46 S W 2d 328, 326, error dismissed 
Bzeess or abuse of authority gen¬ 
erally see supra I 570. 

781 Mo —Corpus JWns quoted iu 
Ragsdale v Riverside Jockey Club, 
App, 106 S.WSd 948, 951 
Tex—Corpus Juris cited in Gulf, C 
& S F Ry. Co V Cobb, CivApp, 
46 S W.2d 323, 326, error dismissed 
39 C J p 1298 note 77 
Bffect of motive or intent generally 
see supra I 670. 

The Aust that the employee deonon- 
strates hatred of the victim of 
wrongful act does not make the em¬ 
ployer any the less liable—The H 
S Inc No 72, CCANJ. 130 F2d 
341 

78. Ohio —^Passenger R Co. v 

Young, 21 Ohio St 618, 8 Am R 78 
Tex^—Corpus Juris dted in Gul^ a 


& S F Ry Co V Cobb, CivApp, 
45 S W 2d 323, 326, error dismissed 

80. US—^Nelson v American-West 
African Line, CCANY, 86 F 2d 
730, certioran denied American- 
West African Line v Nelson, 57 
set 609, 300 US 665, 81 LEd 
873—The H S Inc No 72, DC 
N J, 39 F Supp 856, reversed on 
other grounds, CCA, 180 F2d 
841 

Ala—^W B Belcher Lumber Co v 
York, 17 So 2d 281, 246 Ala 286-- 
Corpus Juris dted in Birmingham 
News Co V Browne, 163 So 773, 
774, 228 Ala 395—Seaboard Air 
Line Ry Co v Glenn, 104 So 648, 
213 Ala. 284—Great Atlantic & Pa¬ 
cific Tea Go v Lantrip, 158 So 
290. 26 Ala App 79 

Conn —^Bradlow v. American Dist 
Telegraph Co. 38 A 2d 679, 131 
Conn 192 

Ga—Gomes v. Great Atlantic & Pa/- 
cifio Tea Co, 172 SB 760, 48 Ga 
App 898 

Idaho —Senvner v Boise Payette 
Lumber Co, 268 P 19, 46 Idaho 
884 

Ill—Zbinden v De Moulin Bros & 
Co , 246 Ill App 248 

Ky—^McBee's Adm'x v Indian Head 
Mining Co. 132 SW3d 616, 280 
Ky 82 

Md—Corpus Juris mted in Byerly v 
Baker, 178 A 691, 696, 168 Md 699 

Mass—^Fanciullo v B G & S The¬ 
atre Corporation, 8 N B 2d 174, 297 
Mass 44 

Mich—Anderson v Schust Co, 247 
NW 167, 262 Mich 236 

NY—Oneta v Paul Tocci Co, 67 
NTS 2d 796, 271 AppDiv 681 

NC—Smith V Cathey, 191 SB 606, 
211 N C 747—Jackson v Scheiber, 
184 SB 17, 209 NC 441. 

,Pa—MacPhail v. Pinkerton’s Nat 
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Detective Agency, 8 A 2d 968, 134 
Pa Super 361 

Tenn—^Hoover Motor Express Co v 
Thomas, 66 SW2d 621, 16 Tenn 
App 664—Woody v Ball, 6 Tenn. 
App 800 

Tex—St Louis Southwestern Ry 
Co of Texas v Hudson. CivApp, 
286 SW 766, affirmed in part and 
reversed in part on other grounds 
Com App, Hudson v St. Louis 
Southwestern Ry Co of Texas, 
Com App, 298 SW 811, rehearing 
demed 296 SW 677 
89 C J. p 1293 note 80 
WlUfnl tort in pubUo mtsrsst 
Master is not liable for his serv¬ 
ant's willful torts, done in supposed 
public interest and not for master's 
benefit —^Birmingham News Co v. 
Browne, 163 So 773, 228 Ala 896 
61. Pa—^MacPhail y. Pinkerton’s 
Nat Detective Agency, 8 A 2d 968, 
134 Pa Super 361 

88. Cal —Copelin v Berlin Dye 
Works & Laundry Co, 144 P 961, 
168 Cal 716, LRA1916C 712 
«3. NY—Hogle v H H Fl-anklin 
Mfg Co, 112 NYS 881, 128 App 
Div 408, affirmed 92 NB 794, 199 
NY 888. 82 LRA.NS, 1088 
89 C J p 1294 note 82 

US —^Donaldson v Tucson Gas, 
Electric Light & Power Co. DC 
Arlz, 14 FSupp 246 
Anz—Davis v Boggs, 199 P 116, 
22 Ariz 497 

Cal—Transcontinental & Western 
Air V Bank of America N T & S 
A, 116 P 2d 791, 46 Cal App 2d 708 
Qe .—Coleman v. Nail, 174 SB 178, 
49 GaApp 61 

Ky—^Bray-Robinson Clothing Co v 
Higgins, 276 SW 129, 210 Ky. 432 
La —^Yoaxs V New Orleans Linen 
Supply Co, App, 185 So 625— 
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hand, it is well settled that the master is not liable 
in damages for criminal acts of the servant not with¬ 
in the scope of his emplosnnent, and not authorized 
or sanctioned by him,86 unless the criminal act is 
subsequently ratified by the master ,88 and this rule 
has been applied to such crimes as larceny,87 for¬ 
gery,88 attempted rape,8fl and murder 80 

Where a servant is employed to guard the prop¬ 
erty of a third person, and he steals some of the 
property, the master has been held liable, although 
the act was outside the scope of his emplo>’ment 

§ 574. -Acts of Servant in His Own Be¬ 

half 

a. In general 


b Use of facilities supplied by master 
c Mischievous acts for amusement 
d Deviation or departure from service 

a. In General 

As a general rule the act of a aervant done to ef¬ 
fect soma independent purpose of his own is not within 
the scope of his employment so as to render the mas¬ 
ter liable therefor. 

As a general rule the act of a servant done to 
effect some independent purpose of his own and 
not with reference to the service in which he is em¬ 
ployed, or while he is acting as his own master for 
the time being, is not within the scope of his em- 
plo>nnent so as to render the master liable there- 
for.82 Xq these circumstances, the servant alone 


Bearmaji v Southern Bell Tele¬ 
phone & Telegraph Co, 184 So 
787, 17 LaApp 89 

Md —Oorpui Juris dted lu Great At- 
iBJitic & Pacific Tea Co v Noppen- 
herger, 189 A 434, 440, 171 Md 
378 

Misb—Oorpuji Jons dted IxL White's 
Lumber & Supply Co v Collins, 
191 So 106, 107, 186 Miss 669, 
suggestion of error overruled 192 
So 812, 186 Miss 669—^Hahn v 
Owens, 168 So 622, 176 Miss 296 
Mo—^Porter v Thompson, 206 SW 
2d 609—Simmons v Kroger Gro¬ 
cery & Baking Co, 104 S W 2d 367, 
840 Mo 1118—Smothers v House 
Furnishing Co, 374 SW 678, 810 
Mo 144, 40 ALB 1209 
—^Dnesse v Yerblaauw, 168 A. 
388. 9 NJMisc 173 
39 C J p 1294 note 85 
Criminal liability of master for acts 
of employee see Criminal Law S 
84 

■mployer Is liable for unlawful 
killing which employee knowingly 
aided and abetted dunng arrest au¬ 
thorised by employer—Great South¬ 
ern Lumber Co v Williams, CCA 
La, 17 F2d 468, certiorari denied 
48 set 19. 276 ITS 611, 72 LBd 899, 
affirmed 48 S Ct 417, 277 U S 19, 72 
LBd 761 

Where dealer’s olerk unlawfully 
sold cartridges to minor and acci¬ 
dental discharge of cartridges from 
pistol killed plaintiff’s intestate, 
store owner would be liable—^Dnes- 
se V Verblaauw, 168 A. 888, 9 H J. 
Miso 178. 

Uability to employer’s pxlnolpal for 

felony 

Fact that unfaithfulness of em¬ 
ployee in committing a wrong may 
amount to a felony does not alter 
obbgatlon of employer to employer’s 
principal as long as the employee 
is acting within the scope of his em¬ 
ployment —Transcontinental & West¬ 
ern Air y Bank of America N. T & 
S A, 116 P.2d 791, 46 Cal App.2d 708 


la Tezu 

(1) It has been broadly stated 
that “A trespass committed by a 
aervant while acting in the course 
of his emplosrment is imputable to 
the master in the law of negligence, 
regardless of whether the wrongful 
act of the aervant may or may not 
also amount to a criminal offense '*— 
Texas Farm Products Co v John¬ 
son, TexCivApp, 190 SW2d 178, 
180 

(2) A fuller statement of the mas¬ 
ter’s liability for the criminal acts 
of hia servant is that “if in perform¬ 
ing any duty within the line of his 
employment the servant uses un¬ 
necessary force in doing an act law¬ 
ful within itself, and thereby com¬ 
mits a trespass or a crime, then the 
act may be deemed one for which 
the master is civilly responsible, 
but if the act be in itself illegal, 
however performed, or by whomso¬ 
ever done, then the master ought 
not be held liable, unless he advised, 
or in some way participated in, the 
unlawful act”—Dillingham v Rus¬ 
sell, 11 SW. 139, 142, 78 Tex 47. 15 
AmSR 758, 8 LRA 634 

(8) It has been held that the lia¬ 
bility of the master cannot be based 
on a criminal act, such as violation 
of a statute requiring lighting of a 
motor vehicle when in operation at 
night, unless the master was a party 
to the crime or offense either as an 
accomplice or otherwise—Brown v 
Calhoun, TexCivApp, 22 S W 2d 767 

86. Ky—^Brooks v Gray-Von All¬ 
men Samtary Milk Co, 277 SW 
816. 211 Ky 462, 46 ALR. 1207— 
Bray-Robmson Clothing Co v Hig- 
gms, 276 SW 129, 210 Ky 432 
89 C J p 1294 note 86 
Manager of buBnMs held without 
tmpUad authority to give direotionn 
or permission to subordinate em¬ 
ployees to perform criminal acts, 
with respect to question whether 
criminal acts fell within scope of 
employment of subordinate em¬ 
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ployees so as to impose liability on 
the owner of the business —^Morin v. 
People's Wet Wash Laundry Co, 166 
A 499, 85 HH 233 

86. NM—^Bruton v Sakariason, 165 
P 725, 21 NM 438 

87. DC —^Argonne Apartment House 
V Garrison. 42 F 2d 605, 69 App 
DC 370 

NT—Liggett V Glen Oaks Club, 28 
NTS 2d 84, affirmed 80 NTS 2d 
856, 268 AppDiv 702 
89 C J p 1294 note 87 
Zf baUed goods are stolen by esiL. 
ployee of bailee, there is no liability 
on bailee if the theft occurs without 
his connivance or negligence—Bar¬ 
clay, Inc, V Maxfield, DCMunJ^p, 
4S A 2d 768 

88. NT —^Ehrich v New Tork Guar¬ 
anty Trust Co, 186 NTS 103, 194 
AppDiv 668, affirmed 136 NB. 
950, 233 NT 637 

89. Mo—Smothers v Welch & Co 
House Furnishing Co, 274 S W 
678, 810 Mo 144, 40 ALR 1309 

9a Tenn—^Hoover Motor Bxpreas 
Co V Thomas, 65 SW2d 621, 16 
Tenn App 664 
89 C J p 1296 note 89 
91. NT—^Williams v Brooklyn 
Dist Tel Co, 38 NTS 849, 12 
Misc 666 

39 0 J p 1288 note 87 
98. U S —Standard Coffee Co v. 
Trippet. CCATez, 108 F2d 161 
—T^ite V Firestone Tire & Rub¬ 
ber Co, CaASC, 90 F2d 687— 
Texas Breeders & Racing Aas’n v. 
Blanchard, CC.ATex, 81 F2d 382, 
motion disnuBsed 85 F 2d 1019— 
Thomas v Slavens, CCAMo, 78 
F 2d 144—^Elkhom Pmey Coal Mln- 
mg Co V. Hazelett, CCAKy, 62 
F2d 187—Oozpus June oltsd la 
Silverado S S Co. v. Prendergast, 
CCA Wash, 81 F.2d 226, 226, cer¬ 
tiorari demed Prendergast v. Sil¬ 
verado S S Co. 60 set. 17, 280 
US 657, 74 LBd 612—Tipton v. 

. Western Union Tel do., D.CDC, 
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6S FSdpp S34—I>umT)row ▼ Et- 
tinser. DC NT, 44 FSupp 763— 
Futierman v Western Union Tel 
Co , D C Da, 43 F Supp 729. 

Ala—Koonce v Craft. 174 So 478, 
224 Ala 278 

Ariz—Cox V Enloe, 70 P 2d 331, 50 
Ariz 201 

Ark—Lindley v McKay, 146 SW2d 
646, 201 Ark. 675—Carter Truck 
Line V Qibson, 115 SW2d 270, 
193 Ark 994—^Pickens v West¬ 
brook, S3 SW2d 830. 191 Ark 156 
—Southwestern Bell Telephone Co 
▼. Roberts, 81 SW2d 302, 182 Ark 
211—^Hunter v First State Bank 
of Mornlton, 28 SW2d 712, 181 
Ark 907 

Cal—^Robinson v George, 105 P2d 
914, 16 Cal 2d 238—Stansell v 

Safeway Stores. 113 P2d 264, 44 
Cal App 2d 822—^Wiersma v City 
of Long Beach, 106 P 2d 45, 41 
Cal App 2d 8—Lane v Safeway 
Stores, 91 P2d 160, 33 Cal App 2d 
169—Curcic V. Nelson Display Go, 
64 P2d 1153, 19 Gal App 2d 46— 
Hiroshima v Pacific Gas & Elec¬ 
tric Co, 63 P2d 340, 18 Cal App 
2d 24—^Yore v Pacific Gas & Elec¬ 
tric Co, 277 P 878, 99 Gal App 81 

D C —Corpus Juris gnoted In Grimes 
Y B F Saul Co, 47 F 2d 409. 410, 
60 App DC 47 

Fla—Jacksonville Paper Go. T Car- 
lile, 15 So 2d 443. 153 Fla 661— 
Ball vie Helmly Furniture Co, 
182 So 436, 132 Fla 882 

6a—Georgia Power Co v Shipp, 24 
SE2d 764, 195 Ga 446, mandate 
conformed to 25 SE2d 524, 69 Ga 
App 356—^Frazier v Southern Ry 
Co, 35 SB 2d 525, 73 GaApp 68, 
reversed on other grounds 87 SE 
2d 774, conformed to 38 S E 2d 183, 
73 GaApp 816—^Parker v Smith, 
18 SE3d 669, 66 GaApp 567— 
Broome v Primrose Tapestry Mills, 
200 SE. 506, 59 GaApp 70—Mul- 
key V Gnffln Const Co, 200 SE 
168. 68 GkuApp 808—Stafford v 
Postal Telegraph & Cable Co, 198 
SE 117, 68 GaApp 213, followed 
m 198 S.E 120, 58 GaApp 219— 
Jump V. Anderson, 197 S E 644, 68 
GaApp 126—Gomes v. Great At¬ 
lantic & Pacific Tea Co, 172 SE 
760. 48 Ga.App 398—^Dawson Chev¬ 
rolet Co V. Ford. 170 SE 806. 47 
Ga.App 812—Selman v Wallace, 
165 SE. 861, 46 GaApp 688— 
Palmer Phinizy & Connell v Hein- 
zerling, 180 SE 537, 84 GaApp 
644. 

ni—^Boehmer v Norton, 65 NE2d 
212, 828 Ill App 17—Stix, Baer & 
Fuller Go v Woesthaus Motor Co, 
1 N.E.2d 796, 284 DlApp. 801— 
Craig V Tucker, 264 DlApp 621 

Ind.—^Mock V Polley, 66 NE2d 78, 
116 Ind A^p. 580—W^ells v North¬ 
ern Didtana Pubhc Service Co, 40 
NE2d 1012, 111 Ind App 166. 

Ky — -Wood V. Southeastern Grey¬ 
hound Lines, 194 SW2d 81, 802 
Ky. 110—Wells v. Combs, 66 SW 
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2d 468, 251 Ky 479—Oorpus Juris 
dted In Roselle v Bing h a m , 46 S 
W2d 784. 7S5, 242 Ky 496—^Arm¬ 
strong’s Adm’r v Sumne & Rat- 
terman Co. 278 SW 111, 211 Ky 
750—Brooks v Gray-Von Allmen 
Sanitary' Milk Co, 277 S W. 816, 
211 Ky 462. 46 ALR 1207 

La—^Williamson v. De Soto T^’hole- 
saJe Grocery Co, App, 16 So 2d 
739—Braud v Vmet, App, 6 So 2d 
200—Oozpus Juns guoted in Pet- 
rich V New Orleans City Park 
Improvement Ass’n, App, 188 So 
199, 201—Matheny v U S Fidelity 
& Guaranty Co, App, 181 So 647 
—^Kissgen v Continental Casualty 
Co of Indiana, App, 148 So 732— 
Schaumburg v Nash-Mississippi 
Valley Motor Co, 129 So 390, 14 
La App 77 

Mass —Walton v New York Cent 
Sleeping Car Co, 2 NE 101, 189 
Mass 556 

Mich—^Foote v Huelster, 261 NW 
296, 272 Mich 194 

Miss —Stovall V Jepsen. 13 So 2d 
229, 196 Misa 115—Jefferson v 
Yazoo & M V. R R Co. 11 So 2d 
442, 194 Miss 729—Thomas-Kin- 
cannon-Elkin Drug Co v Hendiix, 
168 So 287, 175 Miss 767—West¬ 
ern Umon Telegraph Co v Stacy, 
139 So 604, 162 Miss 286. 

Mo—^Porter v Thompson, 206 SW 
2d 509—Vert v Metropolitan Life 
Ins Co. 117 SW2d 262, 342 Mo 
629, 116 ALR 1381—State ex rel 
Mountain Grove Creamery, Ice & 
Electric Co v Cox, 286 SW 368, 
815 Mo 619—Smothers v Welch 
& Co House Furnishing Co, 274 
SW 678, 310 Mo 144, 40 ALR 
1209—^Pnest v F W Woolworth 
Five & Ten Cent Store, 62 SW2d 
926, 228 Mo App 23—Mason v 
Down Town Garage Co, 63 S W 2d 
409, 227 Mo App 297—^Humphreys 

V St Louis-San Franciso Ry Co, 
App, 286 S.W. 738. 

Mont—^Kornec v. Mike Horse Min¬ 
ing & Milling Co, 180 P 2d 252— 
Webster v Mountain States Tele¬ 
phone & Telegraph Co, 89 P 2d 
602, 108 Mont 188 

Neb —Sutton v Inland Const Co, 14 
N.W 2d 887, 144 Neb 721. 

NT—Oneta v. Paul Toed Co, 67 
NTS 2d 795, 271 AppDiv 681— 
Fabisiak v Empire Steel Partition 
Co.. 238 NTS 298, 228 AppDiv 
666, followed in 238 NTS 828. 
228 AppDiv 666, affirmed 176 NE 
827, 266 NY 598—^Bernstein v 
East 167th Street Corporation, 293 
NTS. 109, 161 Miso 836 

N C —^Rogers v Town of Black 
Mountain, 29 SE2d 208, 224 NC 
119—Gillis y Great Atlantic ft Pa^ 
ciflc Tea Co, 27 SE2d 288, 223 
NC 470, 160 ALR 1880—Smith 

V Duke University, 14 SE2d 648, 
219 NC 628—Creech v National 
Linen Service Corporation, 14 8 E 
24 408, 219 NC 467—McLamb v 
Beasley* 11 S E 2d 288, 218 NC 
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808—^Parrott v ICantor, 6 SE2d 
40. 216 NC 684—^Robmson v. 

Sears, Roebuck ft Co, 4 S E ^d 
889, 216 NC 822—^Robinson v. 

MoAlhaney, 198 SE 647, 214 NC 
180—^Parnsh v Boysell Mfg Co, 
188 SB 817, 211 NC 7—Robert¬ 
son V Virginia Electric & Power 
Co, 168 SE 416, 204 NC 869. 
cause remanded 170 S E 139, 206 
N C 111—^Dickerson v. Atlantic 
Refining Go, 159 SE 446. 201 N 
C 90—^Martin v Greensboro-Fay- 
etteville Bus Line, 160 S E 501, 
197 NC 720 

Ohio—^Edwards v Benedict, 70 N. 
B2d 471, 79 Ohio App 184—^Lom¬ 
bardi V Silver, App, 82 NE 2d 658 

Okl—^Brayton v Carter, 163 P 2d 
960, 196 Okl 125—Com v City of 
Sapulpa, 110 P 2d 290, 188 Okl 418 
—^Retail Merchants Ass’n and As¬ 
sociated Retail Credit Men of Tul¬ 
sa V Peterman, 99 P 2d 180, 186 
Okl 660—^Patsy Oil ft Gas Co v 
Odom, 96 P2d 802, 186 Okl 116— 
Phillips Petroleum Co v Ward, 74 
P 2d 614, 181 Okl 462—Ooepus Jur¬ 
is guoted m Wilson ft Co v Shaw, 
10 P 2d 448. 460, 167 Okl 84 

Pa —^MacPhail v Pinkerton’s Nat 
Detective Agency, 8 A 2d 968, 184 
Pa Super 867 

S C —^Hydo y Southern Grocery 
Stores, 15 S E 2d 858, 197 SC 868 
—^Holder v Haynes, 7 S E 2d 888, 
193 SC 176-^ozpns Juris cited 
la Hancock v Aiken Mills, 186 S 
E 188, 191, 180 S C 98—Dudley v 
Atlantic Coast Line Ry. Co, 96 
SE 478, no SC 73 

SD—^Morman v Wagner, 262 NW 
78, 68 SD 647 

Tenn—Goff v St Bernard Coal Co, 
129 SW2d 206, 174 Tenn 668— 
Standard Tire ft Battery Co v. 
Shernll, 96 SW2d 916, 170 Tenn 
418—^Kelly v Louisiana Oil Refin¬ 
ing Co, 66 SW2d 997, 167 Tenn 
101—Cole v Standard Oil Co of 
N J. App, 197 SW2d 13—Pratt 

V Duck, 191 SW2d 662, 28 Tenn 
App 502—^Hoover Motor Express 
Co V Thomas, 66 SW2d 621, 16 
Tenn App 664 

Tex.—^Anderson-Bemey Bldg Co v 
Lowry. 143 S W 2d 401, 189 Tex 29 
—Southwest Dairy Products Go 

V De Frates, 125 BW2d 282, 182 
Tex 566, 122 ALR 864—Hitt y 
East Texas Theatres, Civ App, 
203 SW. 9^8—Gammill v Mullins, 
Civ App, 188 SW2d 986, error dis¬ 
missed—Smith V. Turner, Civ App, 
160 S W 2d 804, error diamissed, 
judgment correct—Jax Beer Co v. 
Tucker, Civ App, 146 SW2d 486, 
error diemissed. judgment correct 
—National Life ft Accident Ins 
Co V Rmgo, Civ App, 187 SW 
3d 828, error refused—^Bishop v 
Farm ft Home Savings ft Loan 
Ass’n, Civ App, 76 8W2d 286— 
Bresnan v. Republio Supply Co, 
Civ App, 68 S W 2d 1106, error re 
fused-Horwiti v. Dickerson, Giv. 
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may be held liable for the injury inflicted If the 
servant steps aside from the master’s business for 
some purpose wholly disconnected from his employ¬ 


ment, the relation of master and servant is tempo¬ 
rarily suspended,and the master is not liable for 
his acts durmg such time.®® This is true no matter 


App. 26 SW2d 966—Home Tele¬ 
phone & Electric Co v Branton 
Civ App, 7 S W 2d 627, affirmed. 
Com App, 28 S W 2d 294 
Utah —Ccurter v Beeaey, 98 P 2d 490. 
97 Utah 427. 

Va—^Master Auto Service Corpora¬ 
tion V Bowden. 19 SE2d 679. 179 
Va B07—Kavanauffh v Wheehnff. 
7 S E 2d 126, 176 Va 105—Virginia 
Ice & Freenng Corporation v Cof¬ 
fin, 184 SE 214. 166 Va 154 
Wash—Estes v Brewster Cigar Co, 
287 P 36, 156 Wash 465 
Wis—^Linden v City Car Co, 800 N 
W 925, 239 Wis 286—^Mittleman v 
Lindsay-McMillan Co, 232 N W 
627. 202 WiB 577. 

89 CJ p 1295 note 91 
Acts committed by senrant while off 
duty see supra i 670 d (3) 

Pxand on amployar 
When an employee abandons the 
object of his employment and acta 
for himself by committing a fraud 
on hia employer for his own exclu¬ 
sive benefit, he ceases to act within 
the scope of his employment and to 
that extent ceases to act as em¬ 
ployee —^Home Indemnity Co of New 
York V. State Bank of Fort Dodge. 8 
NW2d 767, 233 Iowa 103. 

‘‘Xndepandeat bnsliLesSi'’ within 
statute providing that employer is 
not responsible for employee's torts 
in exercising independent business, 
means business or employment sepa¬ 
rate and independent from employ¬ 
er's business—Yearwood v Peabody, 
164 SE 901, 46 GaApp 461 

93. Ark—^Pickens v Westbrook, 88 
S W 2d 880, 191 Ark 166 
D C —Coxpiis StalM quoted la Gnmes 

V B F Saul Co, 47 F 2d 409. 410, 
60 App D a 47 

Fla—^Ball v I C Helmly Furniture 
Co. 182 So 436, 182 Fla 882 
Gki—Frasier v Southern Ry Co, 36 
SE2d 626, 78 GaApp 58, reversed 
on other grounds 87 SE2d 774, 
conformed to 38 SE2d 183, 78 Ga 
App 816—Parker v Smith. 18 S E 
2d 669, 66 GaApp 567—Hulkey v 
Griffin Const Co, 200 S.E 168, 58 
Ga.App 808—Jump v Anderson, 
197 SE 644, 68 GaApp 126 
La.—C oxpui Jnxla gnoted la Petnch 

V New Orleans City Park Im¬ 
provement Asa'n, App, 188 So 199, 
201 . 

S C —Hyde v Southern Grocery 
Stores. 16 SE2d 353, 197 SC 268 
—Oozpu guls died la Hancock 

V Aiken Mills, 186 SE, 188. 191, 
180 SC 98 

Tenn—^Hoover Motor Express Co v 
Thomas, 66 8W2d 621, 16 Tenn 
App. 664 

WiB —^Fireman’s Fund Ins Co. v 


I Schreiber, 135 NW 607. 160 Wis 
42. 46 LRA.NS. 814, Ann Cas 
1918E 823 

Personal liability of servant to third 
persons generally see inft-a 9 677 

94, US —Thomas v Slavens, CCA 
Mo, 78 F2d 144—Cleveland Nehi 
Bottling Co V Schenk, CCA Ohio, 
66 F2d 941 

AJa—^Bell v Martin, 1 So 2d 906, 241 
Ala 182 

Ark—^Lindley v McKay, 146 SW2d 
545, 201 Ark 675—Carter Truck 
Line V Gibson. 115 SW2d 270, 195 
Ark 994—Southwestern Bell Tele¬ 
phone Co V Roberts, 31 S W 2d 
302, 182 Ark 211 

Fla—^BaJl v I C Helmly Furniture 
Co. 182 So 435. 132 Fla 882 

Ga—Georgia Pouer Co v Shipp, 24 
SE2d 764, 195 Ga 446, mandate 
conformed to 26 S E 2d 624, 69 
GaApp 366—Frasier v Southern 
Ry Co, 35 SE2d 526, 73 GaApp 
68, reversed on other grounds 87 

5 E 2d 774, conformed to 38 S E 2d 
188, 78 GaApp 816—^Paiicer v 
Smith, 18 SE2d 659, 66 GaApp 
567—Broome v Primrose Tapestry 
Mills, 200 SE 606, 69 GaApp 70 
—Mulkey v Griffin Const Co, 200 
SE 168, 58 GaApp. 808—Plumer 

V Southern Bell Telephone & Tele¬ 
graph Co, 199 SE 363, 68 GaApp 
622—Stafford v Postal Telegraph 

6 Cable Co, 198 SJE 117, 68 Ga 
App 218, followed in 198 SE 120, 
68 GaApp 219—Jump v Anderson, 
197 SE 644, 68 GaApp 126— 
Dawson Chevrolet Co v Ford, 170 
BE 306, 47 GaApp 812—Selman 

V Wallace, 165 S E 851. 46 Ga App 
688 

Ill —Stix. Baer & Fuller Co v 
WoesthauB Motor Co, 1 N E 2d 
796. 284 Ill App 801 

Ind —^Wells V Northern Indiana Pub¬ 
lic Service Co, 40 NE 2d 1012, 111 
Ind App. 166 

Ky—Wood V Southeastern Grey¬ 
hound Lines, 194 S W 2d 81, 308 
Ky 110—OorpOB JUxls cited in 
Creamer v Kroger Grocery & 
Baking Co, 88 SW.2d 288, 290, 
260 Ky 644—^Brooks v Gray-Von 
Allmen Sanitary Milk Co, 277 S W 
816. 211 Ky 462, 46 ALR 1207 

La —Oliphant v Town of Lake Prov¬ 
idence^ 192 So 96, 198 La. 675, an¬ 
swers to certified Questions con¬ 
formed to App, 198 So 516— 
Matheny v,U. S Fidelity & Guar¬ 
anty Go. .^p, 181 So 647. 

Miss—Stovall V Jepsen, 13 So 2d 
229, 196 Miss 116. 

NC—^Rogers v Town of Black 
Mountain, 29 BE 2d 203. 224 NC 
119 

Pa—^MacPhail v Pinkerton's Nat 
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Detective Agency, 8 A 2d 968, 184 
Pa Super. 867 

SC—^Hyde v Southern Grocery 
Stores, 16 SE2d 363, 197 SC 263 
—^Holder v Haynes. 7 SE2d 833, 
198 SC 176—Corpus Juris ated lu 
Hancock v Aiken Mills, 185 SE 
188, 191, 180 SC 98 

Tex—^Anderson-Bemey Bldg Co v 
Lowry, 143 S W 2d 401, 139 Tex. 
29—Southwest Dairy Products Co 
V De Frates, 125 SW2d 283, 183 
Tex 656, 122 ALR 854—Hitt v 
East Texas Theatres, Civ App, 
203 SW2d 963—Gammill v Mul¬ 
lins, Civ App, 188 SW2d 986, er¬ 
ror dismissed—^American Dist Tel- 
egrraph Co of Texas v Walsh & 
Burney Co. Civ App , 171 S W 2d 
502, reversed on other grounds 
Sid Kats, Inc v Walsh & Bur¬ 
ney Co, 177 SW2d 49, 142 Tez 
282—Smith v Turner, Civ App, 
150 SW2d 804, error dismissed, 
judgment correct—Bishop v Farm 
& Home Savings & Loan Ass’n, 
Civ App, 75 SW2d 285— Corpus 
Juris Quoted In Bresnan v Re¬ 
public Supply Co, Civ App, 68 S 
W2d 1105, 1106, error refused— 
Corpus Juns Quoted In Bragg v 
Hughes. Civ App, 68 SW2d 161, 
164 

Wis —^Mittleman v Lindsay-McMll- 
lan Co. 232 NW. 627, 202 Wis 
677 

89 C J p 1296 note 98. 

96. US—Standard Coffee Co v. 
Tnppet, CCATex, 108 F 2d 161 
—^Thomas v Slavens, CCA Mo, 
78 F2d 144-^leveland Nehi Bot¬ 
tling Co V Schenk, CCAOhio, 66 
F2d 941 

Ala—^Bell v Martm, 1 So 2d 906, 241 
Ala 183. 

Ark—Carter Truck Line v Gibson, 
116 SW2d 270, 196 Ark 994 

Fla—Ball v 1 G. Helmly Furmture 
Co, 182 So 435, 182 Fla 882 

Ga—Geoigia Power Co v. Shipp, 24 
SE2d 764, 195 Ga 446, mandate 
conformed to 25 S E 3d 524. 69 Ga 
App 356—^Frazier v Southern Ry 
Co. 85 SE2d 626, 73 GaApp 68. 
reversed on other grounds 37 SE 
2d 774, 200 Ga. 690, conformed to 
38 SE2d 188, 73 GaApp 816— 
Parker v Smith, 18 S.B 2d 559, 
66 GaApp 667—^Broome v Prim¬ 
rose Tapestry Mills, 200 SE 606, 
59 GaApp 70—^Mulkey v Gnffln 
Const Co, 200 SE 168, 68 GaApp 
808—^Stafford v. Postal Telegraph 
& Cable Co, 198 SE 117, 58 Go. 
App 218, followed in 198 S.E 120, 
58 GaApp. 219—Jump v. Ander¬ 
son, 197 SE. 644. 68 GaApp. 126— 
Gomez v Great Atlantic & PEUsiflo 
Tea Co, 172 S E. 750, 48 GaApp. 
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how short the time*^® and even though the ser\ant 
dots not literally and phjsically step aside from the 
locus in qao.9" Where, however, the act complained 
of IS not so separated by time and logical sequence 
from the business of the ma^^ter as to make it a 
separate and independent transaction, the master is 
not relieved of liability,and it has been held that 
an employee while at ^^ork for his employer may 
do those things which are necessary to his own 
health and comfort, even though they are personal 
to himselfy and such acts a\i 11 be considered inci¬ 
dental to his emplo 3 ment 


b. TTse of Facilitiefl Supplied by Muster 

The facte that in perpetrating the injury complained 
of the servant, while acting for some purpose of his 
own, used facilities supplied by the master and that the 
injury could not have been inflicted without such facil¬ 
ities impose no liability on the master. 

The facts that in perpetrating the injury com¬ 
plained of the servant, while acting for some pur¬ 
pose of his own, used facilities or instrumentalities 
supplied by the master and that the injury could not 
have been inflicted without such facilities or instru¬ 
mentalities impose no liability on the master.^ The 
master is liable only when his facihties or instru- 


398—^I>awson Chevrolet Co v 
Ford, 170 SE 306, 47 Ga App 312 
—Selman v Wallace, 165 S E 851. 
45 GaApp 688 

Ill —Stix, Baer & Fuller Co v 
Woesthaus Motor Co, 1 X* E 2d 
796, 284 111 App 301 

Ind —swells v Northern Indiana 
Public Service Co, 40 N E 2d 1012, 
111 Ind App 166 

Ky —Brooks v Gray-Von Allmen 
Sanitary Milk Co, 277 SW 816, 
311 Ky 462. 46 ALR 1207 

La—^Braud v Vinet, App, 6 So 2d 
200—Schaumbui ff y Nash-Missis- 
sippi Valley Motoi Co. 129 So 390, 
14 La App 77 

Mias—Stovall v Jepsen, 13 So 2d 
229. 195 Mias 115 

NC—Rogers v. Town of Black 
Mountain, 29 SE2d 203, 224 NC 
119 

S C —^Hydp V Southern Grocery 
Stores, 15 S E 3d 353, 197 SC 268 
—Holder v Ha>nes. 7 SE2d 833, 
193 S C 176—CoxpiiB cited In 

Hancock v Aiken Mills, 185 SE 
188, 191, ISO S C 93 

Tenn—^Hoover Motor Express Co v 
Thomas, 65 S W 2d 621, 16 Tenn 
App 664 

Tex—Southwest Dairy Products Co 
V De Frates, 125 SW2d 282, 132 
Tex. 556, 122 ALR 854—Hitt v 
East Texas Theatres, Civ App, 203 
SW.2d 968—Gammill v Mullins, 
Civ App, 186 S W 2d 986, error dis¬ 
missed—^Smith V Turner, GivApp, 
150 SW2d 304, error dismissed, 
judgment correct—Bishop v Farm 
& Home Savings & Loan Ass'n, 
Civ.App. 75 S W 2d 285—Ooxpns 
Juris gnoted In Bresnan v. Repub- 
hc Supiply Co, Civ Ap>p, 68 S W. 
2d 1105, 1106, error refused— 

Coxpns Juris gootsd In Bragg v 
Hughes, Giv«Aj;>p. 6i8 SW.2d 151, 
1154. 

89 C.J p 1296 note 95 

Termination of relation as termi¬ 
nating master's liability generally 
see supra 8 668. 

96L Ark.—Carter Truck Line v Gib¬ 
son. 116 SW2d 270. 196 Ark 994 

Ga—Georgia Power Co. v Shipp, 24 
SE2d 764, 195 Ga. 446, mandate 
conformed to 26 S E 2d 624. 69 


Ga App 356—^Praaier v Southern 
Rv Co. 35 5 E 2d 525, 73 GaApp 
58. reversed on other grounds 37 
S E 2d 774, 200 Ga 609, conformed 
to 3S SE2d 183. 73 GaApp 815— 
Parker \ Smith, 18 SE2d 559. 66 
GaApp 667—^Broome v Primrose 
Tapestry Mills, 200 SE 606, 69 
Ga App 70—^Mulkey v Griffin 
Const Co, 200 S E 168, 68 Ga App 
■SOS—Flumer v Southern Bell Tel¬ 
ephone & Telegraph Co, 199 S E 
353. 68 GaApp 622—Stafford v 
Postal Telegraph & Cable Co, 198 
SE 117, 58 GaApp 213, followed 
in 198 SE 120, 58 GaApp 219— 
Jump V Anderson, 197 SB 644, 68 
GaApp. 126—Gomes v Great At¬ 
lantic & Pacific Tea Co, 172 SE 
750, 48 GaApp 898—^Dawson Chev¬ 
rolet Co V Ford, 170 SE 306, 47 
Ga App 312—Selmaa v Wallace, 
165 SE 851, 45 GaApp 688 

Ind—^^'eUs v Northern Indiana 
Public Service Co, 40 NE2d 1012, 
111 Ind App 166 

Ky—Wood V Southeastern Grey¬ 
hound Lines, 194 S W 3d 81, 802 
ICy. 110—Corpus Juris cited In 
Creamer v Kroger Grocery & Bak¬ 
ing Co, 86 SW2d 288, 290, 260 Ky 
544—Brooks v Gray-Von Allmen 
Sanitary Milk Co. 277 SW 616, 
211 Ky 462, 46 ALR 1207 

•La—Oliphant v Town of Lake 
Providence, 193 So 95, 193 La 676, 
answers to certified questions con¬ 
formed to App, 193 So 516—^Braud 
V Vmet, App ,6 So 2d 200 

Pa —^MacPhail v Pinkerton's Nat 
Detective Agency, 8 A 2d 968, 184 
Pa Super 857 

S C —Gozpns Juzm cited In Hancock 
▼ Aiken Mills, 186 SE 188, 191, 
180 SO 93 

Tex—^Hitt V East Texas Theatres, 
Civ App. 208 SW2d 968—Oorptu 
Juxls quoted u Bresnan v. Re¬ 
public Supply Co, Civ App, 68 
SW2d 1105, 1106, error refused— 
Corpus Juris quoted a Bragg v 
Hughes. C1V.APP. 53 SW2d 161, 
164 

Wis —Mittleman v Llndsay-McMil- 
lan Co., 282 N.W 627, 202 Wls 
677 

89 C J p 1296 note 94 
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97. Tenn —^Hoover Motor Express 
Co V Thomas, 66 SW2d 621. 16 
Tenn App 664 

Change of mental attltnds 
Element of stepping aside essen¬ 
tial to break relationship of master 
and servant need only be change of 
mental attitude—^Mittleman v Llnd- 
say-McMiUan Co, 282 NW 527, 202 
Wia 677 

9a Miss—^Interstate Co v McDan¬ 
iel. 178 So 165, 178 Miss. 276 

Where whole tzsnsaotlon oonsnmes 
only a few nuomants and has all the 
features constituting one continuous 
and unbroken occurrence, master is 
not relieved of liability because 
servant steps outside his authority 
—^Interstate Co v McDaniel, supra 

99. Cal—Adams v American Presi¬ 
dent Lines, 146 P 2d 1, 28 Cal 2d 
681 

Ill—^Freehill y. Consumers' Co, 248 
Ill App 1 

Mo—^Brunk v Hamilton-Brown Shoe 
Co, 66 SW2d 903, 334 Mo 617 

1. US—Crawford v. Rice, CCA 
Tex, 36 F 2d 199 

Ark—White v Sims, 201 SW2d 21 
—^Rex Oil Corporation v Crank, 38 
iSW.2d 1098, 188 Ark 819 
Ill—Craig V Tucker, 264 Ill App 
621 

La —Oliphant v Town of Lake 
Providence, 192 So 96, 198 Za 675, 
answers to certified questions con¬ 
formed to App, 193 So Bl'6—Cado 
V Many, App, 1*80 So 186 
Miss—Coxpus Jhrig oltsd In Thom- 
as-Kmcaunon^lkin Drug Co v 
Hendrix, 168 So 287, 288, 175 Miss 
767 

SD—^Morman v Wagner, 268 NW 
78, 68 S D 647 

Tex—Cknpnfl Jnads quoted In Bragg 
▼ Hughes, Civ App, 68 S W2d 151, 
164 

Va—Master Auto Service Corpora¬ 
tion V. Bowden, 19 S E 2d 979, 179 
Va 607 

89 C.J. p 1296 note S* 
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mentalities are being used by the servant for the 
purpose of advancing the employer’s business or in¬ 
terests 2 This is true even though the facilities or 
mstrumentalities causing the injury were used with 
the consent of the master^ or were maintained by 
the master entirely for the use of the servant,^ and 
it has been held that the fact that the facilities fur¬ 
nished were dangerous by reason of defects therein 
is immaterial.^ 

c. Mischievous Acts for Amusement 

If the servant does an act merely to frighten a third 
person or an animal or to perpetrate a joke on a third 
person, and the act is entirely disconnected from the 
purpose of the employmentp the master is generally not 
liable therefor. 

If the servant does an act merely to frighten a 
third person or an animal® or to perpetrate a joke 
on a third person,7 and the act is entirely discon¬ 
nected from the purpose of the employment, the 
master generally is not liable therefor The master 
may be held liable, however, if the act of the serv¬ 
ant in perpetrating a joke is not entirely disconnect¬ 
ed from the purposes of his employment,® and it has 
been held that the act of a servant in charge of an 
engine in blowing off steam or hot water or whis¬ 


tling, even where purely mischievous or malicious, is 
within the scope of his employment ® 

d. Deviation or Departure from Service 
fl) In general 

(2) While engaged in master’s business 

notwithstanding deviation 

(3) Resumption of master’s work after 

deviation 

(1) In General 

In order to relieve a master from liability for his 
servant's acts, on the ground that the servant had 
deviated from his service, the deviation must be so 
substantial as to amount to an entire departure there¬ 
from and be for purposes entirely personal to* the serv¬ 
ant 

The mere deviation or departure by a servant 
from the strict course of duty, although for a pur¬ 
pose of his o\vn, does not in and of itself constitute 
such a departure from the master’s business as to 
release him from liability for iniunes inflicted by 
the act of the servant The liability of the master 
depends on the degree of deviation and all the at¬ 
tendant circumstances A slight deviation by the 
servant will not release the master from habihty 


flL La—Ollphant v Town of Lake 
Providence, 192 So 96, 193 La 675, 
answers to certified guestlons con¬ 
formed to Apip, 198 So 61*6 
3. La.—Oliphant v. Town of Lake 
Providence, supra 
39 O J p 1296 note 4 
6L La—Oliphant v Town of Lake 
Providence, supra 

6* Ark —American R Express Go 
V Davis. 288 8W 60, 162 Ark 258, 
dissenting* opinion 288 SW 1063, 
162 Ark 288 

6. Tex—^Lowry v. Anderson-Bemey 
Bldg Co, 161 SW2d 459, 139 

89 GJ pl296 note 6 

7. Ill—<Zbinden v. De Moulin Bros 
ft Co.. 245 IllApp 248 

Miss — Thomas - Eincannon - Elkin 
Drug Co V Hendnx, 168 So 287. 
176 Miss 767 

Tenn —Terrett v Wray, 105 S W 3d 
98, 171 Tenn 448 
(89 C J p 1296 note 7 
Hot Toot 

Where bartender in charge of de¬ 
fendant's tavern during defendant’s 
absence placed papers under foot of 
patron dozing at table and started 
fire which seriously injured patron, 
defendant was not liable' to patron 
for bartender’s act —Sullivan v 
Crowley. 29 NE2d 769, 807 Mass 
189 

8 . Oa.—Andrews v Norvell, 16 SE 
2d 808, <5 GaApp 241 

8. Iowa.—Alsever v Minneapolis ft 


St L R Co, 88 NW 841. 113 
Iowa 338, 56 LRA 748 
39 C J p 1296 note 9 
10. US —Babcock v Tam, COA 
Ariz , 156 P 2d 116—Thomas v Sla- 
vens, CCAMo. 78 F2d 144 
Cal—^Westberg v Wulde, 94 P 2d 
690, 14 Cal 2d 360—Waack v Max¬ 
well Hardware Co. 392 P. 966, 210 
Cal 63*6—^Dolinar v Pedone. 146 P 
2d 237, 68 Cal App 2d 169—Gain v 
Marquez, 88 P 2d 200, 31 Cal App 
2d 430—^Hiroshima v Pacific Gas 
ft Electric Co, 68 P 2d 340, 18 Cal 
App 2d 24— Corpus Juris cited m 
Gayton v. Pacific Fruit Express 
Go, 15 F2d 217, 219, 127 Cal App 
80— Oorpns Juris cited la Eiuse v 
White Bros, 253 P 178, 181, 81 
Cal App 86 

Conn—^Neville v Adorno, 195 A 613, 
123 Conn 895—^Bzunchini v Florio, 
176 A 670, 119 Conn 213 
Fla—-Western Union Telegraph Co 

V Michel, 163 So 86, 120 Fla 511 
NG—Gillis V Great Atlantic ft Pa^ 

ciflc Tea Co, 27 SESd 283. 233 X 
C 470. 160 ALR 1880—Parrott 

V Eantor, 8 SE2d 40, 216 NC 
684—^Robertson v Virginia Elec¬ 
tric ft Power Co, 168 S E 415, 204 
N C 859, cause remanded 170 S E 
189, 205 XC 111—^Dickerson v At¬ 
lantic Refining Co. 159 SE 446, 
201 NC 90 

Ohio —Amstutz v. Prudential Ins. 
Co of America, 26 NE2d 464, 186 
Ohio St 404—^-Edwards v Benedict. 
70 X E 3d 471, 79 Ohio App. 134 
Pa—Orr v. William J Bums Inter¬ 
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national Detective Agency, 12 A 2d 
25, 337 Pa 687—^Rice v Gibson. 94 
Pa Super 541 

Utah —Carter v Bessey, 88 P 2d 490, 
97 Utah 437 
39 CJ p 1297 note 10 
A servant’s unftilfliled InteatloiL 
to depart from his employment does 
not effect a departure so as to re¬ 
lieve master from liability for torts 
—Carroll v Beard-Laney, Inc. 85 
SE2d 425, 207 SC 339 
11. Ala—Bell V. Martin, 1 So 2d 
906, 241 Ala 182 

Conn—Neville v Adorno, 195 A 618, 
123 Conn i39i5—^Branchmi v Flono, 
175 A 670, 119 Conn 213 
Ohio—^Metropolitan Concrete Co v 
Vitale, 188 NE. 10. 46 Ohio ApP 
140 

39 CJ p 1397 note 11 
Permanimt or tamporary abaadon- 
msut 

Whether deviation from master’s 
directions absolves him from conse¬ 
quences of his servant's acts de¬ 
pends on whether the deviation con¬ 
stitutes a permanent or but a tempo¬ 
rary abandonment of the employ¬ 
ment—Goschar v. Bauer, 18 N.TS. 
2d 328. 

18. Anz—Peters v Pima Mercan¬ 
tile Co, 27 P 2d 148. 42 Anz 464. 
Cal—Westberg v. Wlllde, 94 P.2d 
690, 14 Cal 2d 860—Cam v. Mar¬ 
quez, 88 F.2d 200, 81 CaLApip.2d 
480 

Conn —Neville v. Adorno, 196 A 618, 
128 Conn 885—Branchinl v. Floria 
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In order to relieve a master from liability for the 
servants acts on the g:round that the servant had 
deviated from his sen*:ce, the deviation must be so 
substantial as to amount to an entire departure 
therefrom and be for purposes entirel} personal to 
the servant 13 Nevertheless, if the ser\ant totally 
departs from the master’s business for a purpose ex¬ 
clusively his own, the master is not liable for his 
acts.i* 

(2^ While Engraved in Master’s Business 
notwithstanding Dc\uation 
Where the servant Is, notwithstanding a deviation. 


engaged in the master’s business within the scope of 
his employment, it is immaterial, with respect to the 
master’s liability, that he Joined with this some private 
purpose of his own 

Since in order to exonerate the master from lia¬ 
bility It is essential that the deviation or departure 
should be for purposes entirely personal to the serv¬ 
ant, as discussed supra subdivision d (1) of this 
section, where the servant is, notwithstanding the 
deviation, engaged in the master’s business within 
the scope of his emplo 3 rment it is immatenal that he 
joined with this some pnvate business or purpose of 
his own.^6 The fact that the servant’s predominant 


173 A , 670, 119 Conn 212—Gar- 
riepy v Balloj & Xasrle, 157 A 
333, 114 Conn 46—^Ilickson v W 
W Walker Co, 149 A 400, 110 
Conn 604, 6S ALR 1044 
Fla —Orr v Avon P^onda Citrus 
Corporation, ITT So 612, 130 Fla 
806 —Weatern Union Telegraph Co 
V Michel, 163 So 86. 120 Fla 511 
Ga—^Parker v Smith, 18 SF2d 559, 
66 Ga App 667 

Ky —^Dennes v Jefferson Meat Mar¬ 
ket, 14 SW2d 40S, 228 Ky 164 
Mich—^Foote v Huelster, 261 NW. 
296, 272 Mich 194 

Mo—Burgess v Garvin, 272 SW 
108, 219 Mo.App 162. 

Ohio—Edwards v Benedict, 70 NE 
2d 471, 79 Ohio App 134 
Utah —Carter v Bessey, 98 P 2d 490, 
97 Utah 427 
39 C J p 1297 note 12 
Xa tasms of tuns and space 

It has been held, however, that if 
the act performed by the Ber\'ant is 
In furtherance of his own purposes 
and outside the scope of his employ¬ 
ment, the master is not liable even 
though the deviation, measured m 
terms of time and space, is slight — 
Eckel V Richter, 211 XW 158, 191 
Wis 409 

13. US—^Xational Battery Co. v 
Levy, CCAMo. 126 F2d 33, cer¬ 
tiorari denied Levy v National 
Battery Co, 62 SCt 1294, 816 U. 
S 697, 86 LEd 1767—Thomas v. 
Slavens, CCAMo, 78 F2d 144— 
Cleveland Nehi Bottling Co v. 
Schenk, CCA Ohio, 56 F.2d 941— 
Hubbard v Lock Joint Pipe Co. 
DO Mo, 70 FSupp 5S9 
Cal—-Westberg v. Willde, 94 P2d 
590, 14 Cal 2d 860—Dohnar v Pe- 
done, 146 P2d 287, 68 Cal App 2d 
li69—Cain v. Marquez, 88 P 2d 200, 
81 Cal App 3d 430—Ooipns Jtuls 
cited in. Oa^'ton v. Pacific Fruit 
Express Co. 16 P 8d 217, 219. 127 
Cal App. 60—Oozpu Jnzls dted in 
Kruse ▼ White Bros.. 258 P 178, 
181. «1 Cel App 86 

Conn —ECickson v. W W Walker 
Co, 149 A 400, 110 Conn. 604, 68 
ALR 1044. 

La.—^Pearce v U. 6. Fidelity & 


Guaranty Co , App, 8 So 2d 743— 
Gilbert v Trotter. App, 160 So 

SoU 

X J —Celidonio v A Z Motors Co, 
2 A 2d 877, 121 NJLaw 877— 
Efstathopoulos v Federal Tea Co, 
196 A 470, 119 NJLaw 406— 
Demerest v Guild, 176 A 668, 114 
NJLaw 472—Bedell v Mandel, 
155 A 883. 108 NJLaw 22 
NC—Robertson v Virgima Electric 
& Power Co, 168 SE 415, 204 NC 
859, cause remanded 170 SE 189, 
205 N.C 111 

Ohio—^Edwards v Benedict, 70 NE 
2d 471. 79 Ohio App 134 
Okl —^Brayton v Cairter, IftS P 2d 
960, 196 Okl 125 

Tenn—^Pratt v Duck, 191 SW2d 
562, 28 Tenn App 602—Goff v St 
Bernard Coal Co. 129 S W 2d 205, 
174 Tenn 6'58 

Utah —Carter v Bessey, 98 P 2d 490, 
97 Utah 427 

Va—^Master Auto Service Corpora¬ 
tion V Bowden, 19 S E 2d 679, 179 
Va 607 

89CJ. p 1297 note 18 
DevlatioiL sevexing rdationslup 
A deviation by a servant will not 
be deemed to be an abandonment of 
employment, so as to relieve master 
of liability for servant’s negligence 
unless such deviation is so divergent 
Arom the regular duty that its very 
character severs the relationship of 
master and servant —^Amstutz v 
Prudential Ins Co of America, 26 
NE2d 454, 186 Ohio St 404—Ed¬ 
wards V Benedict, 70 NB2d 471, 79 
Ohio App 184 

14h US—National Battery Co v 
Levy, CCAMmn, 126 F2d 38. 
certiorari demed Levy v National 
Battery Co, 62 S.Ct 1294, 816 U 
S. 697, 86 L Dd 1767 
Anz.—Peters v. Puna Mercantile 
Co, 27 F.2d 148, 42 Arlz 464 
Conn.—^Hickson v. W. W. Walker 
Co., 149 A 400, 110 Conn 604. 68 
ALR. 1044. 

DC—Ooxpns Juris oited la. Lucas 
V. Friedman, 24 F2d 271, 272. 68 
App D C 6. 

Md —OBLrroll v. Hillendale Golf 
Clul^ 144 A 698, 166 Md 542 
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Mich—Foote v Huelster, 261 NW 
296, 272 Mich 194 

N C —Parrott v Kantor, 6 S E 2d 40, 
216 NC 684—Snow v De Butts, 
193 SE 324, 212 NC 120—Robert¬ 
son v Virginia Electric & Power 
Co. 168 SB 416. 204 NC. 369, 
cause remanded 170 SE 139, 205 
N C 111—^Dickerson v Atlantic 
Refining Co, 169 SE 446, 201 NC. 
90 

Okl—^Patsy Oil & Gas Co v Odom, 
96 P2d 302. 186 Okl 116 
Tenn—Goff v St Bernard Coal Oo, 
129 SW2d 206, 174 Tenn 658— 
Pratt V Duck, 191 SW2d 662, 2<8 
Tenn App 502 

Va*—^Kavanaugh v Wheehng, 7 SB 
2d 126, 175 Va 106 
39 CJ p 1297 note 14 
Acts not Immediately' oonaeoted with 
business 

A substantial deviation from the 
duties imposed on the employee will 
relieve the employer of liability for 
those acts not immediately connect¬ 
ed with his employer’s business — 
Gillia V Great Atlantic & Pacific Tea 
Co, 27 SE2d 286, 228 NC 470, 160 
ALR 1880 

M a r ked devlatioiL jnstiflos detszL 
mlnatlon that servant was on own 
business—^Dennea v Jefferson Meat 
Market, 14 SW2d 408, 228 Ky. 164 

16. US —IHoper-Holmes Bureau t. 
Bunn, CCAFla, 161 F2d 102— 
Oozpns June quoted in National 
Battery Co v Levy, CC.AMinn, 
126 F2d 88, 84, certiorari demed 
Levy V National Battery Co . 62 
set 1294, 816 US 697, «6 LEd 
1767—Thomas v Slavens, C.CA 
Mo. 78 F2d 144—Cleveland Nehl 
BotUing Co. V. Schenk, GCA 
Ohio, 66 F.2d 941—Hubbard v. 
Lock Jomt Pipe Oo., D.GMo, 70 
F Supp 689, 

Ark—Vineeunea Steel Corporation 
V Gibson, 106 SW2d 178, 194 
Ark 68—Southwestern Bell Tele¬ 
phone Co. V. Roberta, 81 S.W8d 
802, 182 Ark 211. 

Cal—Westberg v WUlde, 94 P2d 
690, 14 Cal 2d 860—^Ryan v Fai> 
rail, 280 P. 946, 208 CaL 200— 
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motive IS to benefit himself does not necessarily 
prevent the act from being within the scope of his 
employment,and, if the purpose of serving the 
master’s business actuates the servant to any ap¬ 
preciable degree, the master is subject to liability 
if the act IS otherwise within the service So it 
has been held that where the servant is combining 
his own business with that of his master, or attend¬ 
ing to both at substantially the same time, no nice 
inquiry will be made as to the business in which the 
servant was actually engaged when a third person 
was injured ,18 but the master will be held responsi¬ 
ble unless it clearly appears that the servant could 


not have been directly or indirectly serving his mas- 
ter.i« 

(3) Resumption of Masterjs Work after De¬ 
viation 

If at the time of the act of which complaint is made 
the servant had fulhiled his purpose and resumed the 
prosecution of the master's business, the master will be 
liable for his act. 

Notwithstanding the servant’s deviation or de¬ 
parture from his employment for purposes of his 
own, if at the time of the act of which complaint is 
made the servant had fulfilled his purpose and re¬ 
sumed the prosecution of the master's business the 
master will be liable for his act,80 provided the con- 


Stansell y Safeway Stores, 113 P 
2d 264, 44 Cal App 2d 822—Cam v 
Marquez, 88 P2d 200, 81 Cal App 
2d 430—Sullivan v Thompson, *87 
P2d 62, 30 CalA(pp2d <75—Nau- 
dack V. Oanmi, *80 P 2d 510, 29 Cal 
App 2d 687—Jameson v Gavett, 71 
F2d 987, 22 Cal App 2d 646— 

Broecker v Mosley, 28 P 2d 409, 
136 Cal App 248—Gayton v Pa¬ 
cific Fruit Bspreas Co, 15 P 3d 
217, 127 Cal App 50—Baity v Col¬ 
lins. 292 P 979. 109 Cal App 94— 
King y Emerson, 288 P 1099, 110 
Cal App 414, adopted 294 P 768, 
110 Cal App 414—^Aubel y Sosso, 
236 P 819, 72 Cal App 37 
Ga—Parker v Smith, 18 S E 2d 569, 
66 GaAop 567—Cozpiu Jiuls oit- 
ed la. Andrews y Noryell, 15 S E 
2d 808. 811, 65 GaApp 241 
Idaho—Majiion y Way bright, 86 P 
2d 181, 59 Idaho 643 
Ill—Flood y Bitzer, 40 NE2d 657, 
318 Ill App 369 

Ind —Great American Tea Co y 
Van Buren, 83 NE2d 580, 218 Ind 
462 

La—Pearce y IT S Fidelity & Guar¬ 
anty Co , App , 8 So 2d 743 
Me—Stevens v Frost. 82 A 2d 164, 
140 Me 1 

Miss—S & W Const Co v Bugge, 
18 So 2d 646, 194 Miss 822, 146 
AL.R '1190—Singer Sewing lilach 
Co y. Stockton, 167 So 36'6. 171 
Miss 209—Primes v Gulfport 
Laundry & Cleaning Co, 128 So 
607, 167 Miss 770 

Mo—Foster v Campbell, 196 SW2d 
147. 865 Mo 849—Ooepas Jons 
oited la Cotton y Ship-By-Truck 
Co, 85 S W 2d 80, 84. 887 Mo 270— 
Whimster v Homes, 164 SW 286, 
177 Mo App 130—^Tutie v Eenne- 
dyp App, 272 SW 117 
N J —^Efstathopoulos v Federal Tea 
Co, 196 A. 470, 119 NJ.Law 408. 
Tez — Oozpas JozIb quoted la Mary¬ 
land Casualty Co v Stewart, Civ 
App. 164 SW2d 800. 803—Wil- 
hoit y Iverson Tool Co, Civ App, 
119 S.W2d 709, error dismissed by 
agreement—Coipwi Julg dted la 
Liberty Mut. Ins. Co y, Boggs, 


Civ App, 66 SW2d 787, 79'5—Gui¬ 
tar v Wheeler, Civ App, 86 S W" 2d 
325, error dismissed 
Utah—Carter v Bessey, 93 P 2d 490, 
97 Utah 427 

Wash—^Leuthold v Goodman, 167 P 
2d 326, 22 Wash 2d 588 
Wis—Le Sage v Le Sage, 271 NW 
369, 224 Wis 67—Eckel y Richter, 
211 NW 158, 191 Wis 409 
89 C J p 1298 note 16 
Work aecessltatiBg travel 

(1) If his work creates a necessi¬ 
ty for travel, the employee is In the 
course of his employment while trav¬ 
eling although he is serving, at the 
same time, some purpose of his own 
Mont—^Webster y Mountain States 

Telephone & Telegraph Co, '89 P 
2d 602, 108 Mont 188 
Wis —^Bohnsack y Huson-Ziegler 

Co. 248 NW 764, 212 Wis 66 

(2) However, where employee's 
work has no part in creating neces¬ 
sity for travel, and journey would 
have gone forward even though busi¬ 
ness errand had been dropped and 
would have been canceled on failure 
of private purpose, even though the 
business errand was undone, both 
travel and nek are personal—^Bohn- 
sack y Huson-Ziegler Co, supra 

16. US-i-Hubbard v Lock Joint 
Pipe Co, DC Mo, 70 FSupp 689. 

Ind —Great American Tea Co v Van 
Buren, 83 N.E 2d 580, 216 Ind 
462—^Vincennes Packing Corpora¬ 
tion y Trosper, 28 N E 2d 624, 108 
Ind App 7 

Miss—S & W Const Co v Bugge, 
IS So 2d 646, 194 Miss 822, 146 A 
LR 1190 

Mo—^Foster v. Campbell, 196 SW2d 
147, 8'65 Mo 849. 

S C —Carroll v Beard-Laney, Inc, 86 
SE2d 42'5, 207 SC 889 
Wash—^Leuthold v Goodman, 167 P 
2d 826, 22 Wash 2d 688—^Forsberg 
v Tevis, 71 P2d 368. 191 Wash 
865 

17. US—^Hubbard v Lock Joint 
Pipe Co, D CMo., 70 F.Supp. 689 

Ind —Great American Tea Co v Van 
Buren, 8i3 NE2d 680, 216 Ind. 
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463—^Vincennes Packing Corpora^ 
tion v Trosper, 28 NE2d 624, 108 
Ind App 1 i 

Miss—S & W. Const Co v Bugge. 
13 So 2d 645. 194 Miss 822, 146 A 
LR 1190 

S C —Carroll v Beard-Laney, Inc, 
85 SE2d 425. 207 SC 839 
Wash—Leuthold v Goodman, 1'57 P 
2d 826, 22 Wash 2d 583—^Forsberg 
v TeviB. 71 P2d >58. 191 Wash 
855 

la order to bo appreciable, actua¬ 
tion of servant by purpose of serv¬ 
ing master’s business must be more 
than merely technical, suppositional, 
or argumentative, and must amount 
to more than a scintilla—S & W 
Const Co v Bugge, 18 So 2d 645, 194 
Miss 838. 146 ALR 1190 

18. Cal —Ryan v Farrell, 380 P. 

945, 208 Cal 200—Sullivan v. 

Thompson, 87 P 3d 62, 80 Cal App 
2d 67-5—^Naudack y Canini, 85 P 2d 
510, 29 Cal App 2d 687—Broecker v 
Mozley, 28 P 2d 409, 186 Cal App 
248. 

Tez—Wllholt y. Iverson Tool Co, 
119 SW2d 709, error dismissed by 
agreement 

Va—^Drake v Norfolk Steam Laun¬ 
dry Corp. 116 S E 66'8, 136 Va 864 

19. Cal—^Ryan y. Farrell. 380 P. 
945, 208 Cal 200—^Naudack v. Ca¬ 
nini, 85 P2d 510, 29 Cal App 2d 
687—Broecker v Mozley, 28 P 2d 
409, 136 Cal Apip 24’8. 

Va—^Drake v Norfolk Stecun Laun¬ 
dry Coip, 11<6 SE 668, 18€ Va 
864 

20. Cal—Cain v. Marquez. 88 P2d 
200, i31 Cal App 2d 430—^Hiroshima 
y Pacific Gas & Electric Co, 63 
P2d 840, 18 Cal App 2d 24 

Conn—Neville v Adorno. 195 A 613, 
128 Conn 895 

Ga—OoxpuB JnxlB cited ±b Atlanta 
Furmture Co y Walker, 181 SE 
498, 499, 61 GaApp. 781—Oozpiis 
Juls cited 111 Davies v. Hearn, 164 
SE 278. 276, 45 GaApp 276^Pal- 
mer Phlmzy 4k Connell y Helnzer- 
Img. 180 SB 587, 84 GaApp. 644. 
Idaho —^Baldwin ▼. Singer Sewing 
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ditjons which then existed have not been altered by 
the act of the servant so that some new negligent 
cause has intervened for which the master was not 
originally liable .21 - There is some conflict in the au¬ 
thorities as to when a servant will be deemed to 
have returned to his employment after a deviation 
therefrom for a purpose of his own .22 According 
to some authorities the servant wull be considered to 
have resumed the prosecution of the master’s busi¬ 
ness w’here, after the fulfillment of his own purpose, 
he is returning to resume his duties 23 it has been 
held, however, that the mere fact that a servant has 
completed the purpose for which he departed from 
his master’s business and is returning to resume the 
duties of his employment will not operate to restore 
the relationship of master and servant so as to im¬ 
pose liability on the master^'^ and that a sen'ant can¬ 
not reenter the scope of his employment until he is 
within the flexible limits of his employment 23 
While It has been held that it is not necessary for 
him to have reached the zone of his empIo>'ment or 
the territory in w’hich he was employed to work,28 
or the point from which he diverged when begin¬ 
ning to act for a purpose of his own,27 or his des- 


tination,28 it has also been held that a servant ordi¬ 
narily will not be deemed to have returned to his 
master’s service tmtil he at least has reached a point 
in a zone within which his labors would have been 
consistent with an act of deviation merely,^® and 
other authorities have held that the relation of mas¬ 
ter and servant is not restored until the servant has 
returned to the place where the deviation occurred 
or to a corresponding place, some place where, in 
the performance of his duty, he should be 3® In any 
case, it has been said to be clearly impossible to for¬ 
mulate a general rule governing all cases, and wheth¬ 
er there has been a resumption of the master’s busi¬ 
ness must of necessity depend largely on the facts of 
the particular case 3i 

Such resumption of the master’s business cannot 
be effected merely by the mental attitude of the serv- 
ant22 There must be that attitude coupled with a 
reasonable connection in time and space with the 
work in which he should be engaged, 33 and it has 
been held that there can be no resumption of the re¬ 
lation vrhich has been suspended while the servant 
IS still primarily bent on the accomplishment of his 
personal undertaking 34 


Mach. Co, 287 P 944. 49 Idaho 
231. 

Ill—^Boehxner v Norton, d5 NS]2d 
212, 328 Ill App 17 

La—C oxpna Jniu citad in James v 
J S Williams & Son. 150 <60 9, 12, 
177 I^a 1033—Braud v Vinet, 
Aipp , 5 So 2d 20 n—^Matheny v U 
S. Fidelity & Guaranty Co. App, 
181 So 647—Gilbert v Trotter, 
App. 160 So. 85*5 

Mo—Cable v. Johnson, App, '68 S 
W2d 433 

Neb—Xlozpu Jons anoted la Sutton 
V. Inland Const Co. 14 NW2d 
887, 391, 144 Neb 721—Corpus 

guotad In Keebler v Hams, 
886 NW 328, 829. 

Tex —^Placencia v Western Union 
Telegraph Co. 173 SW 2 d 86 . 141 
Tex 247—Chisos Mininsr Co v 
Huerta. 171 SW2d 867. 141 Tex 
289—lOoipns Juris auctsd la Bres- 
nan v Bepublic Supply Co, Civ 
App, 63 SW2d 1105, 1107, error 
refused 

39 C J. p 1298 note 17. 

ai. N Y.—Geraty v. National Ice 
Co. 44 NTS 659. 16 App Div 174. 

22. Mo—^Humphrey v Hoaan, App, 
104 S.W2d 767 

22. L.a—Matheny v. U S Fidelity 
A Guaranty Co, App. 181 So. 647 
—Gilbert v. Trotter, App, 160 So. 
865 

89 C J p 1298 note 19 

Trip mLautbozlsed Aom Its laospUoa 
The master is not responsible for 

uota committed by his servant while 

jretuminff tram a mission of bia own 


where the entire tnp is unauthorized 

from Its inception—James v J S 

Williams & Son, 150 So 9, 177 La 

1033 

94. Ala—Bell v Martin, 1 So 2d 
906, 241 Ala. 188 

Tex —Placencia v Western Union 
Telegraph Co , 172 S W 2d 86. 141 
Tex 247—Southwest Dairv Prod¬ 
ucts Co V De Frates, 125 SW 
'2d 382. 132 Tex 556. 122 ALR 
854—Gamnull v Mullins. Civ App, 
188 SW2d 98 6, error dismissed— 
Bresnan v Republic Supply Co, 
CivApp. 63 SW2d 1108, 1107, er¬ 
ror refused 

25. Ky —Central Truckaway Sys¬ 
tem V Moore. 201 SW2d 725, 304 
Ky 588 

96. La—^Matheny v U S Fidelity 
& Guaranty Go, App. 181 So 647 

39 C J p 1298 note 20 

97. Ky —Central Truckaway Sys¬ 
tem V Moore, 201 S W 2d 725, 304 
Ky 533 

28. NT—Geraty v National Ice 
Go. 44 NTS 869. 16 App Div 174 

96. Ala—^BeU v Martin, 1 So 2d 
906, 241 Ala 183 

NY—Uockweiler v American Piano 
Co, 160 NTS 270, 94 Misc 712, 
affirmed 168 N.YS. 1116, 177 App. 
Div. 912 

80. Ala.—^Bell v Martin, 1 So.2d 
906, 241 Ala 183. 

Mo—^Humphrey v Hogan, App, 104 
S.W2d 767 

N.C—^Parrott v Kantor, 6 SS2d 40, 
216 NjC. 684 
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[ Tex —Chisos Mining Co v. Huerta, 
I 171 B W 2d '867, 141 Tex. 289 

3L La—Matheny v. U S Fidelity 
& Ghiaranty Co, App, 181 So 647 
Matters oonaldered 

In determimng whether servant 
resumed employment after unauthor^ 
ized deviation therefrom, purpose of 
servant, coupled with reasonable 
connection with period and pULce of 
alleged resumption as related to 
character of employment, time 
elapsed between departure and 
claimed resumption and place of re¬ 
sumption should be considered—^Ne¬ 
ville V Adorno, 196 A 613, 128 Conn. 
396. 

88. Cal—Cain v. Marquez. 88 F2d 
200. 31 Cal App 2d 480 
Ill—^Boehmer v Norton, 66 NB2d 
212, 828 Ill App 17 

NT—Riley v. Standard OH Co. of 
New York, 182 NH 97, 231 NT. 
801, 22 ALR 1882 
Tex —^Placencia v Weetern Umon 
Telegraph Co, 172 SW2d 88, 141 
Tex 247—Southwest Dairy Prod¬ 
ucts Co V De Frates, 12*5 SW2d 
282, 132 Tex 556, 122 ALR 854 

33. Gal—Cam v Marquez, 88 P 2d 
200. 31 Cal App 2d 430 
Ill—^Boehmer v Norton, 65 N112d 
212. 868 lUApp 17 

NT—^Riley v Standard Oil Co of 
Now York, 182 NH 97, 231 NT. 
$01, 22 AL.R. 1882 

3L NH—Saunolle v O'Gorman, 
168 A 717, 86 N H 89. 
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§ 575. — Particular Application of Re- 
Bpondeat Superior Doctrine 
a. In general 

b Fires started by servant 
c Injuries to invitees, licensees, and 
trespassers 

d. Negligent or willful use of master’s 

horses or vehicles 

e. Obstruction of highways and streams 

f. Trespass 

a. In General 

The doctrine of respondeat superior should be lib¬ 
erally and practically applied, but it should not be ap¬ 
plied in such a manner as to destroy the rights of the 
master. 

It has been declared that the rule imposing liabil¬ 
ity on the master for the acts of his ser\*ant is to 
be liberally and practically applied, especially where 


the business of the master, intrusted to the servant, 
involves a duty owed by him to the public or to third 
persons.®® In addition to other particular applica¬ 
tions, hereinafter considered, a wide variety of acts 
or omissions has been held to fall within the scope 
of emplojment of particular servants so as to im¬ 
pose liability therefor on the master,®® includmg 
the servant’s deceit or fraud,®7 negligence in the 
maintenance of the floors and stainvays on the mas¬ 
ter’s premises,®® m leaving an inherently dangerous 
mstrument "where it could injure others,®® in leavmg 
open trap doors, coalholes, or like contrivances,^® 
in discharging firearms,^^ or in substituting another 
to perform his duties;^® mistake in filling a pre¬ 
scription,^® pollution of milk delivered to a cus¬ 
tomer setting up machinery in a defective man¬ 
ner^® or failing to test it proper!}" after setting it 
up ,^® violation of the Civri Rights Law creation 


35. NC—^Robertaon v Virarmia 

Electric & Power Oo. 168 S E 415, 
204 NC 859. cause remanded 170 
SE 139, 206 NC 111 
Liability of master for particular 
torts: 

Arrest and false imprisonment see 
3*alae Imprisonment S 40 
Libel or slander see Libel end 
Slander 8 160 

Malicious prosecution see Mali¬ 
cious Prosecution 8 68 
Resolution of doubts as to whether 
act within scope of emplosmient 
agramst master see supra 8 670d 
( 2 ) 

80 . ParUonlar oonduot hdLd within 
scops of smploymsiLt 

(1) In general 

US—Cole V American Bridge Oo, 
CCAInd, 162 F.2d 167 
Ala—-Western Umon Telegraph Co 
V. Gorman. IBS So 748, 287 Ala. 
146 

Cal—O'Shea v Pacific Gas & Elec¬ 
tric Co. 62 P2d 1066, 18 CalApp 
2d 82 

Mo —Stumpf V Panhandle Eastern 
Pipeline Co. 189 SW2d 223, 864 
Mo 20*8—Thompson v St Louis- 
San Francisco Ry Co, App, 8 S 
W2d 1083 

Tex—^Heldenfels v Montgomery, 
CivApp, Ifi? SW2d 998, error 
dismissed 

(2) Act of attendant in restroom 
negligently pushing door agamst 
customer J. C Penny Oo. v. Mo- 
Laughlm, 188 So 78€, 137 Fla. 694. 

(8) Slammmg door, causing glass 
panel to break and injure customer 
Riser V. Skelly Oil Co , 18 P 2d 181. 
186 Ran 812. 

(4) Negligence of a medical ex¬ 
aminer of an Insurance company in 
failing to replace a plaster cast on 
the foot of one insured under an ac -1 


cident policy resulting in injury to 
insured —^Tompkins v Pacific Mut 
Life Ins Co, 44 SE 439. 53 W 
Va 479, 97 Am SR 1006, 62 LRA 
489 

(5) X-iay technician requesting 
third person to assist during making 
of X-ray —^Relly v Yount, 12 A 2d 
579, 338 Pa 190 

(6) Removal of rocks from the 
master’s road and negligently allow¬ 
ing them to roll down hills, causing 
injuries to a child —^Lyttle v Har¬ 
lan Town Coal Co, 180 SW. 619, 167 
Ry 346 

(7) Attendant's failure properly to 
replace plug in crank case, causing 
damage to automobile from lack of 
oil —National Refining Co v Clancy, 
166 NE 206, 31 OhioApp 99. 

(8) Failure to remove all of sul¬ 
phur dioxide from cylinder of evapo¬ 
rator of refrigerator being disman¬ 
tled—^Pettis V New York fitate Elec¬ 
tric & Gas Corporation. 293 N Y S 
91. 249 App Div 487, affirmed 11 N E. 
2d 818, 275 N Y 607. 

(9) Usher, in pointing out to po¬ 
licemen plaintiffs as being in theater 
without tickets Rennington-Saeng- 
er, Inc, v. Wicks, 161 So 649, 168 
Mias 666 

(10) The untying of the sloop of 
an intruder or trespasser from the 
maater’s wharf, during a storm in 
consequence of which it was lost — 
Ploof V. Putnam, 76 A 277, 83 Vt. 
252, 188 AmSR 1086, 26 LRA,NS, 
261—89 C.J. p 1298 note 84 

aarafnl tests and uispeotion can¬ 
not relieve ship builder from liabili¬ 
ty for negligence of employee who 
performed defective welding and 
thereby rendered vessel unseaworthy 
with result that a longshoreman was, 
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injured—^The Samovar, DC Cal.. 72 

F Supp 574 

37. La—^Yoars v New Orleans Lin¬ 
en Supply Co, App, 185 So 635 

89 C J p 1298 note 23 

38. Mo—^Van Brock v First Nat. 
Bank in St Louis, 161 SW2d 258, 
849 Mo 425—Savona v May De¬ 
partment Stores Co, App, 71 BW. 
2d 157 

N.Y—Coggrins V Clinton Trust Co, 
62 NYS2d 627 

38. NY—-Delisa v Arthur F.. 
Schmidt, Inc. 34 NE2d >336. 286 
NY 314 

40. RI—Rimatian v New England 
Telephone & Telegraph Co., 141 A. 
381, 49 RI 166 

39 C J p 1298 note 24 

41. Mass—Colvin v Peabody. 29 
NE 69, 165 Mass 104 

40. Ark.—^Federal Compress & 
Warehouse Co v Jones, 21 SW2d 
867, 160 Ark 47'6 

43. Or—Goodwin v Rowe, 136 P. 
171, 67 Or 1. AnnCaB.1915G 416 

4A Ohio —Stranahan Bros. Caters 
mg Co V Colt, 45 N E 634, 56 Ohio 
St 398. 4 LRA.NS. 691 

89 CJ p 1298 note SO 

46. US—Wrought-Iron Range Co- 
V Graham. NC, 80 F 474, 25 C- 
CA 670 

Minn—Crandall v Boutell, 108 N.W. 
890, 96 Minn 114, 6 Ann.Cas. 122. 

4^ N.Y.—-Wright Steam Engine 
Works V Lawrence Cement Co, 60 
NE 789, 167 NY 440 

47. NY —Springer v. McDermott, 
173 NYS 413 

11 C J p 818 note 47—89 C.J. p 1298 
note 85. 
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ditions which then existed have not been altered by 
the act of the sen'ant so that some new negligent 
cause has intervened for which the master was not 
onginally liable ' There is some conflict in the au¬ 
thorities as to when a servant will be deemed to 
have returned to his emplo^mient after a deviation 
therefrom for a purpose of his own^a According 
to some authorities the servant will be considered to 
have resumed the prosecution of the master^s busi¬ 
ness where, after the fulfillment of his own purpose, 
he is returning to resume his duties ^3 It has been 
held, however, that the mere fact that a servant has 
completed the purpose for which he departed from 
his master’s business and is returning to resume the 
duties of his employment will not operate to restore 
the relationship of master and servant so as to im¬ 
pose liability on the master^^ and that a servant can¬ 
not reenter the scope of his employment until he is 
within the flexible limits of his emplojTnent 
While it has been held that it is not necessary for 
him to have reached the zone of his employment or 
the terntory in which he was employed to work,2® 
or the point from vrhich he diverged when begin¬ 
ning to act for a purpose of his own,^7 or his des¬ 


tination,®® it has also been held that a servant ordi¬ 
narily will not be deemed to have returned to his 
master’s service until he at least has reached a point 
in a zone withm which his labors would have been 
consistent with an act of deviation merely,®® and 
other authonties have held that the relation of mas¬ 
ter and servant is not restored until the servant has 
returned to the place where the deviation occurred 
or to a corresponding place, some place where, in 
the performance of his duty, he should be In any 
case, it has been said to be clearly impossible to for¬ 
mulate a general rule governing all cases, and wheth¬ 
er there has been a resumption of the master’s busi¬ 
ness must of necessity depend largely on the facts of 
the particular case.®^ 

Such resumption of the master’s business cannot 
be effected merely by the mental attitude of the serv¬ 
ant *2 There must be that attitude coupled with a 
reasonable connection in time and space with the 
work in which he should be engaged,®® and it has 
been held that there can be no resumption of the re¬ 
lation which has been suspended while the servant 
IS still primarily bent on the accomplishment of his 
personal undertaking.®® 


Mach. Co, m P. 944, 49 Idaho 
281 

Xll —^Boehmer v Norton, >65 N B 2d 
212. 828 IllApp 17 

L,a—^xpiui Jana oUod ui James v 
J S Williams & Son, 160 <60 8 , 12, 
.177 lA 1081—Brand v Vinet, 
Aipp , 5 So 2 d 200—Matheny v U 
S. Fidelity & Guaranty Co, App. 
181 So 647—Gilbert v Trotter, 
^PP ■ 160 So So'o 

Mo —Cable v Johnson, App , *63 S 
W2d 488. 

Neb—Corpus Jails qoottd la Sutton 
V. Inland Const Co, 14 NW2d 
887. 891. 144 Neb 721—^Jozpas 

JwdiM dooted la Keebler v Hams, 
286 NW 828, 329 

Teac —^Placenma v Western Union 
Telegraph Co, 172 S W 2d 86 , 141 
Tex. 247—Chlsos Mining Co v 
Huerta, 171 SW2d 867. 141 Tex 
289—10^08 JnrlB gaoted la Brea- 
nan v. Republic Supply Co, Civ 
App, 68 SW.2d 1105, 1107, error 
refused 

89 CJ p 1298 note 17. 

SI. N Y —Geraty v. National Ice 
Co. 44 NTS 669. 16 AppDiv. 174 

88 . Mo—Humphrey v Hogaa, App, 
104 SW2d 767 

SSL Lid—Matheny v. U S Fidelity 
& Guaranty Co, App, 181 So. 647 
—Gilbert v. Trotter. App, 160 So ' 
865 

89 C J p 1298 note 19 

Tup naaatbioilsed feom Its laoaptloa 
The master la not reaponsible for' 

acta committed by hia aervant while 

retuTxung from a miaaion of hia own 


where the entire tnp la unauthorised 

from ita inception—Jamea v J S 

Williama & Son. 160 So 9. 177 La 
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84. Ala—Bell v Martin, 1 So 8d 
906, 241 Ala 182 

Tex —Placencia v Western Union 
Telegraph Co, 172 SW3d «'6. 141 
Tex 247—Southwest Dairy Prod¬ 
ucts Co ' V De Frates, 125 SW 
^d 282, 182 Tex 666, 122 ALR 
854—Gammill v Mullins, Civ App, 
188 SW3d 9*88, error dismisaed— 
Bieanan v Republic Supply Co, 
Civ App , 63 S W 2d 110^, 1107, ei> 
ror refused 

85. E:y —Central Truckaway Sys¬ 
tem V Moore, 201 S W 2d 726, 304 
Ky 583 

86. Leu—^Matheny v U. S Fidelity 
& Guaranty Co, App, 181 So 647 

89 C J p 1298 note 20 

87. Ky —Central Truckaway Sys¬ 
tem V Moore, 201 SW2d 726, 804 
Ky 583 

88. NY —Geraty v National Ice 
Co, 44 N Y S 659, 16 App Div 174 

89. Ala—^Bell v Martin, 1 So 2d 
906, 241 Ala 182 

NY—Dockweiler v American Piano 
Co, 160 NYS 270, 94 Misc 712, 
affirmed 168 NYS. 1116, 177 App 
Div 912 

30k Ala.—^Bell v Martin, 1 So 2d 
906, 241 Ala 162 

Mo—^Humphrey v Hogan, App, 104 
SW2d 767 

N C—^Parrott v EAntor, 6 S SI 2d 40, 
216 NjC 684 
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Tex—ChiBos Mining Co v. Huerta, 
171 lSW 2 d '867, 141 Tex 289 

3L La—^Matheny v, U S Fidelity 
& Guaranty Co, App, 181 So 647 
UtCen oonsldered 
In determining whether servant 
resumed employment after unauthoiv 
ized deviation therefrom, puipose of 
servant, coupled with reasonable 
connection with period and place of 
alleged resumption as related to 
character of employment, time 
elapsed between departure and 
claimed resumption and place of re¬ 
sumption should be considered—Ne¬ 
ville V Adorno, 195 A 613, 123 Conn. 
396 

ao. Cal —Cain y. Marques. 88 P 2 d 
200 . 81 OalApp 2 d 430 
Ill—^Boehmer v Norton, 66 NB 3 d 
212, 828 IllApp 17 

NY—^Riley v Standard Oil Co of 
New York, 182 NBJ 97, 231 NY. 
801, 22 ALR 1382 
Tex —Placencia v Western Union 
Telegraph Co, 172 SW2d 86 . 141 
Tex 247—Southwest Dairy Prod¬ 
ucts Go. V De Frates, 123 SW2d 
282, 182 Tex 656, 122 ALR 864. 

33. Cal —Cain v Marques, 88 P 2 d 
200 , 81 CalA|pp 2 d 430 

ni—^Boehmer v Norton, 65 NSI2d 
212, 828 IllApp 17. 

NY—^Riley v Standard Oil Co. of 
New York. 182 NH 87, 231 N.Y. 
801, 22 ALR 1882 

34. NH—SaurioUe v. O’Gorman, 
168 A. 717, 66 NH. 89. 
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§ 575. — Particular Application of Re¬ 
spondeat Superior Doctrine 
a. In general 

b Fires started by servant 
c Injuries to invitees, licensees, and 
trespassers 

d Negligent or willful use of master’s 
horses or vehicles 

e. Obstruction of highways and streams 

f. Trespass 

a. In General 

The doctrine of respondeat superior should be lib¬ 
erally and practically applied, but it should not be ap¬ 
plied in such a manner as to destroy the rights of the 
master. 

It has been declared that the rule imposing liabil¬ 
ity on the master for the acts of his sen^ant is to 
be liberally and practically applied, especially where 


the business of the master, intrusted to the servant, 
involves a duty owed by him to the public or to third 
persons 35 in addition to other particular apphca- 
tions, hereinafter considered, a wide variety of acts 
or omissions has been held to fall within the scope 
of employment of particular ser\'ants so as to im¬ 
pose liability therefor on the master,36 including 
the servant's deceit or fraud,3^ negligence m the 
maintenance of the floors and stairways on the mas¬ 
ter's premises,38 m leaving an inherently dangerous 
mstrument where it could injure others,3® in leaving 
open trap doors, coalholes, or like contrivances,^® 
in dischargmg firearms,^^ or in substituting another 
to perform his duties,^3 mistake m filling a pre¬ 
scription,^® pollution of milk delivered to a cus¬ 
tomer setting up machinery in a defective man¬ 
ner^® or failing to test it properly after setting it 
up violation of the Qvri Rights Law ,^7 creation 


35. N C—^Robertson v Virginia 

Electric & Power Co, 168 S E 415. 
204 NC 359. cause remanded 170 
SE 139, 205 NG 111 
LiabiLty of master for particular 
torts: 

Arrest and false imprisonment see 
Ealse Imprisonment S 40 
Libel or slander see Libel and 
Slander B 150 

Malicious prosecution see Mali¬ 
cious Prosecution 9 63 
Resolution of doubts as to whether 
act within scope of employment 
against mcuatear see supra S 570d 
( 2 ) 

30L Farfcloiilu oondiLOt heUl within 
scope of eiiii>loyinent 

(1) In general 

US—Cole y American Bridge Go, 
CCAInd, 162 F2d 157 
Ala—Western Union Telegraph Go 
y Gorman, I'&S So 743, 237 Ala. 
146 

Cal—0*Shea y Pacific Gas & Elec¬ 
tric Go, 62 P2d 1066, 18 GalApp 
2d 82 

Mo—Stumpf y Panhandle Eastern 
Pipeline Co, 189 SW2d 228, 864 
Mo 20'8—^Thompson y. St Louis- 
San Francisco Ry Co, App, Z S 
W2d 1033 

Tex—^Heldenfels y Montgomery. 
Ciy.App, 157 SW2d 998, error 
dismissed 

(2) Act of attendant In restroom 
negligently pushing door against 
customer J C. Penny Go. y. Mc- 
LaughUn, 188 So 786, 187 Fla. 694. 

(8) Slamming door, causmg glass 
panel to bresJc and injure customer. 
Riser y Skelly Oil Co., 18 P 2d 181, 
186 Kan. 612 

(•4) Negligence of a medical ex- 
a-Tnin ar of an insurance company in 
failing to replace a plaster cast on 
the foot of one Insured under an ac¬ 


cident policy resulting In injury to 
insured —^Tompkins v Pacific Mut 
Life Ins Go. 44 SE 439, 53 W 
Va 479, 97 Am S R 1006, 62 LRA 
489 

(5) X-ray technician reguesting 
third person to assist during making 
of X-ray—Kelly v Tount, 13 A 2d 
579, 338 Pa 190 

(6) Removal of rocks from the 
master’s road and negligently allow¬ 
ing them to roll down hills, causing 
.njunes to a child—^Lyttle v Har¬ 
lan Town Coal Co. 180 S W 619, 167 
Ky 346 

(7) Attendant’s failure properly to 
replace plug in crank case, causmg 
damage to automobile from lack of 
oil—^National Reflmng Go y Clancy, 
166 NE 205. 31 OhioApp 99 

(8) Failure to remove ell of sul¬ 
phur dioxide from cylinder of evapo¬ 
rator of refrigerator being disman¬ 
tled—^Pettis v New Tork State Elec¬ 
tric & Gas Corporation, 298 N Y S 
91, 249 App Diy 487, affirmed 11 N E 
2d 818, 275 NY. 607. 

(9) Usher, in pointing out to po¬ 
licemen plaintiffs as being m theater 
without tickets Kennington-Saeng- 
er, Inc, v Wicks, 161 Go 549, 168 
Miss 666 

(10) The untying of the sloop of 
an intruder or trespasser from the 
master’s wharf, durmg a storm in 
conseguence of which it was lost — 
Ploof v. Putnam, 76 A 277, 88 Vt 
252, 188 AmSR 1086, 26 LRA,NS. 
261—39 C J. p 1298 note 84. 

laarefnl tests and InspaotioiL can¬ 
not relieve ship builder from liabili¬ 
ty for negligence of employee who 
performed defective welding and 
thereby rendered vessel unseaworthy 
with result that a longshoreman was 
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injured—^The Samovar, DC Gal., 72 

F Supp 674 

37. La—^Yoars v. New Orleans Lin¬ 
en Supply Co, App, 185 So 525. 

89 G J p 1298 note 28 

38b Mo—Van Brock y First Nat, 
Bank in St Louis. 161 SW2d 258, 
349 Mo 425—Savona v May De¬ 
partment Stores Co, App , 71 S W. 
2d 167 

NY—Coggins v Clinton Trust Co, 
62 NYS2d 627 

39. NY —Delisa v Arthur E. 
Schmidt. Inc, 84 NE2d Z56, 285 
NY 314 

40. R I —^Kimatian v New England 
Telephone & Telegraph Co, 141 A. 
881, 49 RI 1'86 

39 C J p 1298 note 24 

41. Mass —Colvin v Peabody, 29 
NE 69, 165 Mass 104 

42. Ark—^Federal Compress & 
WEtrehouse Co v Jones, 21 S W 2d 
'867, 160 Ark 474 

43. Or—Goodwin y Rowe. 135 P. 
171, 67 Or 1, Ann Cas 19150 416 

44L Ohio —Strcmahan Bros. Cater- 
mgCo y Colt, 45 NE 634. 55 Ohio 
St 898, 4 LRA,NS. 591. 

89 CJ p 1208 note 30 

46. US—WTought-Iron Range Co- 
v Graham. NC, 80 P 474, 25 C- 
CA 670 

Minn—Crandall y Boutell, 108 NW- 
890, 95 Mum 114, 6 Ann Cas 122. 

4& NY—Wright Steam Engine 
Works y. Lawrence Cement Oo, 60 
N.E 789. 167 NY 440 

47, N.Y—Springer v. McDermott, 
178 NYS 413 

11 CJ p 818 note 47—89 CJ. p 1298 
note 85. 
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of a nuisance 8 or waste 

On the other hand, the doctrine of respondeat 
superior should not be applied so as to destroy the 
rights of the master,80 and a variety of conduct has 
been held to be outside the scope of employment of 
particular servants so as to relieve the master of 
liability to third persons for injuries resulting there¬ 
from 81 Thus, the master ■w^as held not liable where 
his employees, instead of putting wire used for re¬ 
pair m a safe place, connected it with a wire 
charged with electricity with the avowed intention 
of injuring thieves,®- where servants engaged in 
running a steamboat used to carry persons to a rail¬ 
way, both steamboat and railway being owned by 
the same person, mismanaged the railway so as to 
cause injuries to third persons, nothing being shown 
as to any authority or right on their part to oper¬ 
ate the railway ,88 or where the servant, while not 
acting within the real or apparent scope of his au¬ 
thority, used abusive and insulting language to one 
on the master’s premises. 8 ^ 


Bartering and beauty culture The owner of a 
beauty or barber shop is hable to a customer for 
injuries received due to the negligence of his serv¬ 
ants while acting within the scope of their employ- 
ment.85 

Conversion. If a servant, while acting within 
the scope of his employment and in the discharge 
of his duty, wrongfully converts the property of a 
third person, the master is liable therefor .88 On 
the other hand, the master is not liable for the con¬ 
version by his servant of another’s property where 
he was acting outside of the scope of his employ¬ 
ment 87 

Injuries to, or killing of, animals. The master is 
ordinarily liable for the killing of, or injury to, 
an animal by a servant, in the ordinary prosecution 
and scope of his employment ,88 but a master is not 
liable for the act of his servant outside the scope of 
his emplo 3 rment ,88 unless such servant has acted un¬ 
der the command or direction of his master.®^ 


48. N.T —Sullivan v McManus, 46 
NTS 1079, 19 AppDiv. 187 

46 C J p 747 note 6 

49. Ky—Campbell v W. M Hitter 
Lumber Co, LSI SW 20, 140 Ky. 
312, 140 Am S H S'SS 

50l Tex—Grubb v Graiveston, H & 
S A Ry Co, CivAPPo 168 6W 
694, error refused 

Criminal acts as being* outside scope 
of employment see supra fi 673 

51. Paracular oonduot held outslds 
soops of employiiieat 

(1) Aiding third person 

N T —Anderson v International 

Mercantile Marine Co, 264 NTS 
175,’288 AppDiv *509, motion de¬ 
nied rSS NR 124, 292 NT 698, af-; 
Armed 191 NS 497, 264 NT 426— 
Murray v O'Bnen Bros. 236 NT 
S 648, 227 AppDiv*. 43 
Texm—Cole v Standard Oil Co of 
New Jersey, App, 197 SW2d 13 
Ya—^Appalachian Power Co v Rob¬ 
ertson, 129 SB 224, 142 Va 454 
Wis —^Mittlemaa v Lmdsay-McMil- 
lan Co , 232 NW. 627, 202 WiB 677 

(2) Using equipment to lift load 
more than twice the lifting capacity 
of the equipment—Roepke v Mat¬ 
thews Bros Const Co, 47 NB2d 
884, 817 111 App 651 

(•3) Removal of Are placed one foot 
from curb in front of defendant's 
prexmses by superintendent—Granar- 
telll V Kalmanowitz. 48 N T S 2d 
600, 248 AppDiv. 90 

(4> Giving of advice and counsel 
generally. 

Okl—Chicago, R I & P R Co v 
Sawyer, 66 F 2d 418, 176 Okl. 446 
SD—^Anderson v Cucago & N W 
Ry. Ca, 241 N.W Old, 59 SD 548 


(3) Olay miners burying their own 
powder to prevent theft during ab¬ 
sence —General Refractories Co v 
Mozier. SO SW2d 952. 235 Ky. 252 

(6) Leaving doors of cellar stair¬ 
way open—Ragan v Prudential Ins 
Co of America, 45 A 2d 632, li83 N 
JLaw 603 

(7) Other conduct 

Mo —Oganaao v Mellow, 201 S W 
2d 865—^Beitling v £1 5 Kresge 
Co, 116 SW2d 622, 283 Mo App 
1196 

NT—Bernstein v Bast 167th Street 
Corporation, 298 NTS 109, 161 
Miac 886 

NC—Norman v. Porter, 148 SB. 41, 
197 NC 222 

59. Ky—Craig v Kentucky Utilities 
Co. 209 SW 88, 188 Ky. 274. 

39 C J p 1299 note 38 

53. Ill—Biederman v Brown, 49 111 
App 488 

64, Miss—^American R Bxpress Co 
V. Weight, 91 So <842, 128 Miss 
688, 28 ALR. 127 

6& 111—^Higgms V Byrnes, 274 Ill 
App. 440 

Iowa—^Pearson v Butts, 276 N.W 66, 
224 Iowa 876. 

La—^Mixon v Breohtel, App, 174 
So 288—Cassidy v. Beauty Studio, 
App, 144 So 617. 

Mo—Givens v. Spalding Cloak Co, 
68 SW2d 819, 228 Ho App 169. 
JLssninption of xlsk 

(1) Where operators in defendant 
beauty parlor failed to warn plaintiff 
of the possible dangers of giving a 
permanent wave, plaintiff could not 
be held to have assumed the risk 
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Incident to the operation of being 
given a permanent wave—^Lrnza v 
Metcalf, La App, 26 So 2d 463—Mix¬ 
on V Brechtel, La App, 174 So 283 
(2) Customer, buzned while get¬ 
ting hair curled was held not to have 
assumed risk—Cassidy v Beauty 
Studio, La App, 144 So 617. 

unavoidable aeoidsiLt 
Injuries sustained by barber's cus¬ 
tomer when, due to customer's easily 
excitable tioklishness, he instinctive¬ 
ly jumped up and caught hold of 
rasor when back of it struck his 
chest as barber m process of shav¬ 
ing him was about to wipe rasor on 
tissue paper resting on cuatomer'B 
cheat, were held result of unavoid¬ 
able accident, precluding recovery 
agauQst master, notwithstanding em¬ 
ployee had been provoking laughter 
from customer—^Vann v lonta, 284 
NTS 278, 167 Mise 461 

66. SC—Cozpu Jnns cited In 
Powell V A IC. Brown Motor Co, 
20 SB 2d 686. 637, 200 S.a 75. 

89 C J p 1299 note 42 

67. N.T —^Vandeymark v. Corbett, 
116 N.YB. 911, 131 AppDiv 891 

89 CJ p 1299 note 48 

68L Mo—Schmidt v. Adams, 18 Mo 
App 482 

3 C J p 169 note 81 
Liability of master for injuries 
caused by servant's dog kept on 
master's premises see Animals S 
166 b 

59. Ga—^Lee v Nelms, 67 Ga. 268. 

3 C J p 169 note 82. 

eOL NT—Steele v. Smith. 8 BD 
Smith 821 

8 CJ. P 159 note 88. 
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Negligent pedestrumism. It has been held that 
the master is liable for an injury to the person or 
property of another caused by the negligent pedes- 
trianism of his servant who is otherwise acting 
within the scope of his employment 

Selling explosives to wfant. As discussed in Ex¬ 
plosives § 6 e, if one sells gunpowder or other ex¬ 
plosives to diildren, or to others whom he knows to 
be incapable of taking proper care of them, he is lia¬ 
ble for injuries resulting from their improper use by 
such persons. Such liability extends to sales made 
by a servant acting within the scope of his employ¬ 
ment,and the master is not exonerated from lia¬ 
bility by reason of the fact that the sale was made 
m violation of the master's instructions®* 

h. Fires Started by Servant 

Where, In doing the meiter'e work, the use of fire 
Is neceseary or greatly facilitates the performance of 
the work, the use thereof will be considered as being 
Within the scope of the servant’s employment so as to 


render the master liable for injuries to third parsons by 
reason of the servant's negligence In the use thereof, 
but, generally, the master is not liable for injuries re¬ 
sulting from tires started by a servant merely to serve 
hia own purposes.’ 

Where, in doing the master's work, the use of 
fire IS necessary or greatly facilitates the perform¬ 
ance of the work, the use thereof will be considered 
as being within the scope of the servant's employ¬ 
ment SO as to render the master liable if a third 
person is injured or his property is destroyed by 
reason of the negligence of the servant in the use 
thereof,®* and this is true, although the servant may 
have violated the master's instructions as to how to 
use It,®® or may have acted in disobedience of the 
master's orders to use it at all;®® but there is au¬ 
thority apparently to the contrary of this last prop- 
osition.®^ If the master has directed the servant to 
start a fire, he cannot exonerate himself from re- 
sponsibihty by showing that his instructions were 
not strictly followed by the servant.®® 


81. us—^WcBtem Union Telegnpb 
Co v Bromberg, CCA Or, 148 F 
2 d 288 

Cal —^Tighe v Ad Chong, 112 P 2d 20, 
44 CalApp2d 164—Schediwy v 
McDermott, 298 P 107, 118 Cal 
App 218 

Xnd —^Anma v Postal Telegraph Co, 
62 NF2d 873, 114 IndApp 643 
Wajsh—Hobba v Postal Telegraph- 
Cable Co, 141 P3d 648, 19 Wash 
2 d 102. 

OoUudon on puhllo highway held 
within rule —Annia v Postal Tele¬ 
graph Co, 62 N F 2d 878, 114 Ind App 
648 

Ih Bbasonzl 

(1) Where a messenger, while de- 
livermg a message for his master or 
otherwise actmg within the scope 
of hiB employment, negligently col¬ 
lides with a pedestruLn on a public 
street, it has been held that the mas¬ 
ter cannot be held liable for the pe¬ 
destrian's injuries under the doctrine 
of respondeat superior, since the 
messenger was not trav^ing on the 
street by permission of the master 
but was merely exercising a public 
right valuable to himself as a facil¬ 
ity for gaming a livelihood —^Phillips 
V Western Union Telegraph Compa¬ 
ny, 196 SW 711, 270 Mo 676—^Ritch¬ 
ey V Western Union Telegraph Co, 
41 SW2d 628, 227 Mo.App 764 

(2) In a later case, however, it 
was held that a master distributing 
material to customers by route boys, 
one of whom negligently pushed re¬ 
volving door oonstitutmg only en¬ 
trance to customer's busmess office 
agamst person attempting to leave 
such office as he entered it to maJce 
delivery, would be liable for ouch 
person's Injuries m absence of con¬ 
tributory negligence, the court dis- 


tinguishmg Phillips v Western Un¬ 
ion Telegraph Company, supra, from 
the case at bar m that in the case at 
bar the accident did not occur on the 
public street, the route boy was not 
usmg merely his health and 
strength, and hiM? not in any way de¬ 
parted from the scope of his employ¬ 
ment —Salmons v Dun & Bradstreet. 

162 SW2d 246, 349 Mo 498, 141 A 
LR 674 

88 . Pa—^Mautmo v Piercedale Sup¬ 
ply Co, 13 A 2d 61. 888 Pa 436 

83. Fa.—^Mautino v Piercedale Sup¬ 
ply Co, supra. 

84L SC—Hancock v. Aiken Mills, 
185 SB 188, 180 SC 98. 

Wash —-Netherlands American 

Mortg Bank v Bastem Ry & 
Lumber Co, 268 P 604, 148 Wash 
249 

Wis—Spauldmg v Chicago & N. W 
R Co, 83 Wis 682 
39 CJ p 1299 note 46 
Smployee^B mistaken Judgment as 
to effect of fire^ started in course of 
employment, would not relieve em¬ 
ployer from liability—Netherlands 
American Mortg Bank v Eastern 
Ry & Lumber Co, 268 P 604, 148 
Wash. 249. 

Buxnlag off light of way 
Where servants of a railroad com¬ 
pany started a lire on its right of 
way for the purpose of clearing it 
and through their negligence the Are 
spread to property of an adjoining 
owner resulting in Injuries thereto, 
the company was liable —^Leffonier 
V Detroit & M R Co, 128 NW. 766, 

163 Mich 686—^Fitzsimmons v Mil¬ 
waukee, L S & W R.Co,67NW 

1 127, 98 Mich 267—89 C J p 1299 note 
U6 [a]. 
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Keeping warm 

Test whether employees were act¬ 
ing in scope of their employment in 
building fire to keep themselves 
warm while working, was whether 
building of fire was reasonably im¬ 
plied from character of work, nature 
of employment, and duties incident 
to employment —^Hancock v Aiken 
MiUs, 186 S E. 188, 180 S C 98 

KlUhig yellow Jackets 
Employer was liable for damages 
by fire started by servants to kill 
yellow jackets molesting them while 
they were working —Robertson v 
Virginia Electric & Power Co, 168 
SE 415, 204 NC. 369, cause remand¬ 
ed 170 SE 139, 206 NC 111. 

Failure to protect child 
Where twelve-year-old child was 
burned while standing by Are which 
had been built by workmen acting 
within the scope of their employ¬ 
ment, failure of workmen to keep 
child away from fire was held not ac¬ 
tionable negligence, since a Are Is 
ipso facto dangerous —^Hancock v 
Aiken Mills, 185 S B 188, 180 S C 98. 

66 . Pa—McDermott v Consolidated 
loe Co, 44 Pa Super 446 

89 C J. p 1800 note 47 

68 . Mich.—Leflonier v. Detroit & M. 
R R Co, 128 NW. 766, 168 Mich 
686 —^Fitzsimmons v Milwaukee, 
L S. & W. R Co, 67 NW. 127, 98 
Mich 267. 

67. NH—Andrews v Green, 62 N. 
H. 486. 

6 a IlL—^Armstrong v Cooley, 10 
Ill. 609 

89 C J p 1800 note 60. 



§ 575 


MASTER AND SERVANT 


57 C.J S. 


On the other hand, as a general rule, the master is 
not liable for injuries from fires started by the serv¬ 
ant merely to serve his own purposes and having 
no connection with the master’s work®^ Such is 
not the rule, however, where it is one of the duties 
pertaining to the servant’s employment to extinguish 
fires found on the master’s premises irrespective 
of how they were started so that they would not ex¬ 
tend to and injure the property of others 

Fires started by smoking. The courts have gen¬ 
erally refused recovery m an action against an em¬ 
ployer where the person or property of a third per¬ 
son IS injured by a ser\'ant smolang,*^! especially 
where the injury occurs at a time when the servant 
is not otherwise acting within the scope of his em¬ 
ployment or serving the interests of his master,'^® or 
the smoking takes place in surroundings where it 
could not reasonably be anticipated that damage 
would result 73 The master has been held liable, 
however, where the ser\'ant at the time the injury 
occurred was combining smoking and his master’s 
business ,74 and, although there is authority to the 
contrary,7B it has been held that, where the master 
sefids out servants to do work, the nature of which 


is sudi that the master knows that da m age is likely 
to occur if his servants smoke, the duty devolves on 
the master to see that his servants exercise due care 
under the existing circumstances and he is liable for 
the damages caused by their smoking 78 

a Injuries to Invitees^ Licensees, and Trespas¬ 
sers 

It hai been held that an employer la not liable for 
an injury, caused by hia employee’s conduct, or other¬ 
wise, to one accepting or soliciting from the employee 
an invitation, not known to, or binding on, the em¬ 
ployer, to enter or remain on the employer’s premises, 
even though the conduct which immediately causes the 
harm is within the scope of the servant’s employment, 
although there is also authority to the contrary. 

The owner, occupant, or person in charge of 
property owes to an invitee the duty of exercising 
reasonable or ordinary care for his safety, and is 
liable for injury resulting from a breach of such 
duty, as discussed in the C J S title Negligence § 
45, also 45 CJ p 824 note 50, p 825 note 51. This 
rule includes within its protection persons invited 
on the premises by the owner’s or occupant’s servant 
where the invitation is within the scope of his em- 
ployment,77 and it operates to protect invitees of 


89l Cal —Cbrpiui tana dtad la 
Tore V Paxiiflc Qaa & Electric Co, 
277 P 878. 880, 99 CelApp 81 
Mo.—Excelsior Products Mfg CO. v 
Kansas City Southern R Co, 173 
SW 369, 263 Mo 142, AnnCas 
1917B, 1047 

Pa—Herr v. Simplex Paper Box Cor¬ 
poration, 198 A 309, 330 Pa 129 
Tenn—^Kelly v Louisiana Oil Refln- 
insr Co, 66 SW2d 997, 167 Teim 
101 

39 C J p 1300 note 61. 

70. Miss —^Baldwm y. Alabama & V 
R Co , 53 So 358, 96 Miss 62 

39 CJ P 1800 note 62 

71. Cal —^Tore v Pacific Gas & Elec¬ 
tric Co, 277 P 878. 99 CalApp. 81 

NC —Tomlinson v Sharpe, 37 SE2d 
498. 236 NC 177 

Pa —^Herr v. Simplex Paper Box Cor¬ 
poration, 198 A 809, 8'30 Pa 129 
Tenn —Shuck y Carney, 118 S W 2d 
896, 22 TennApp 126 
89 C J. p 1300 note 61 [b] 
mumtloipated Ignition of gasoUno 
It has been held that the negli¬ 
gence of a garage foreman in drop¬ 
ping a burmng match, after lighting 
a cigarette, on ground saturated with 
gasoline from the tank of an oyer- 
turned automobile was not related to 
supervision of efforts to get automo¬ 
bile out of ditch which garage owner 
had reguested him to do, and hence 
garage owner was not liable for 
burning of automobile, regardless of. 
whether owner knew foreman 
smoked while working, where owner 
could not anticipate spilled gasoline, 


or its manner of ignition—Shuck y 
Carney, 118 SW2d 896, 22 TennApp 
125 

Fact that sezyaot was telephoumg 
emidoyer from place where he was 
makmg delivery when he lit cigarette 
and set fire to plaintifTs clothes by 
throwing away lighted match did not 
render master liable, since lighting 
cigarette was outside scope of em¬ 
ployment —^Eelly y Louisiana Oil 
Refining Co, 66 SW2d 997, 167 
Tenn 101. 

72. Ark—^Lindley v McKay, 146 S 
W2d 645, 201 Ark 676 

73. US —^Maloney Tank Mfg Co y 
Mid-Continent Petroleum Corpora¬ 
tion, CCAOkl. 49 F2d 146 

74. Ark—^Vincennes Steel Corpora¬ 
tion y Gibson, 106 SW2d 178, 194 
Ark 68 

75. CaJ—^Tore v Pacific Gas & 
Electric Co, 277 P. 878, 99 Cal App. 
81 

7& U S —^Maloney Tank Mfg Co y 
Mid-Continent Petroleum Corporar 
tion, CCA Okl, 49 F 2d 146 
Okl—^McKinney y. Bland, 112 P2d 
798. 188 Okl 661 

Throwing oigazette aoross gas tank 

A filling station proprietor has 
been held liable for employee's act 
in throwing lighted cigarette across 
a gasoline tank which he was filling, 
causing explosion—Wood y Saun¬ 
ders, 288 NTS 671, 228 App Div 
69, followed in Davidson v Qorllch, 
266 N.Y.S. 1016, 286 AppDiy. 849. 
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Where a foreman laying an ex^ 
ploslye floor mixture carelessly lit 
his pipe and set fire to the building, 
the master was liable for the negli¬ 
gence of the servant on the theory 
that the foreman was the master's 
alter ego —^Mack v Hugger Bros 
Const Co, 10 TennApp 403 
Knowledge that men were likely to 
smoke 

Where defendant had men setting 
out trees in a field in which the grass 
was very parched and dry, and they 
smoked while they worked, and one 
of them dropped a lighted match, 
defendant was held liable for the 
damage which followed, because the 
court found that it knew or should 
have known that its men were likely 
to smoke while on the Job—^Palmer 
y. Keene Forestry Assoc, 112 A 798, 
80 HH 68,«13 ALR 996 

77. US —^King y Yancey, D CNev, 
68 FSupp 610, reversed on other 
grounds, CCA, 147 F2d 879 
Conn—Deacy v McDonnell, 88 A 2d 
181, 181 Conn 101 

Nev—Nevada Transfer & Warehouse 
Co y Peterson, 99 P 2d 638, 60 
Nov 87 

N.T —^Ferro v Leopold Sinsheimer 
Estate, 176 NE 817, 266 NY. 898 
Pa—^Devlin, to Use of U S Fidelity 
ft Guaranty Co y School Dist of 
Philadelphia, 10 A.2d 408, 887 Pa 
209 

ftogniesoenoe la use of flrs esoaps 

The mere fSet that authority of 
landlord's servant was limited to op- 
sratlon and maintenanoe of building. 



57 C J S. 


MASTER AND SERVANT 


§ 575 


the master against injuries by his servants acting 
■within the scope of their employment,'^* On the 
other hand, it has been held that the employer is not 
liable for an injury, caused by his employee’s con¬ 
duct, or otherwise, to one accepting or soliciting 
from the employee an invitation, not known to, or 
bmding on, the employer, to enter or remain on the 
employer’s premises,'^* although the conduct which 
immediately causes the harm is within the scope of 
the servant’s employment It has also been held, 
however, that, if the conduct which immediately 
causes the harm is within the scope of the servant’s 
employment, the master may be held liable therefor, 
even though the invitation was outside the servant’s 
scope of employment.*1 

Licensees. It has been held that a master is not 
liable for an mjury to a licensee caused by the mere 
negligence of his servant,*3 but is liable only for an 
injury willfully or wantonly inflicted by the servant 


while acting withm the scope of his employment 

Trespassers It has been stated that the rights of 
a trespasser are limited when his presence in a 
place which proves to be one of danger is the re¬ 
sult of an invitation extended by a servant contrary 
to the master’s instructions and the injury results 
from the acts of the servant*^ It has been held, 
however, that a trespasser may recover against the 
master whose servant, knowing of the trespasser’s 
peril, negligently injures him 

Injuries to children minted on premises. Except 
where the servant is an alter ego of the master,*® 
or has been placed in exclusive management or con¬ 
trol of the master’s premises,*7 he has no implied 
authority to invite or permit children to be on the 
master’s premises, and the master is not liable for 
injuries which they may sustain through conditions 
on the premises or the servant’s negligence ** 

Customers in store. The proprietor of a store has 


and that he had no power to create 
tenancies or grant rights and privi¬ 
leges to tenants, did not authorise 
contention that his knowledge of use 
of Are escape stairway as a common 
passageway did not comstitute ac¬ 
quiescence binding on landlord — 
Darlington v Railway Exchange 
Bldg, 188 SW2d 101, 858 Mo 669 
SnpenateiidtfLt in chaige of plant 
had authority to mvite into plant, 
for purpose of advising him respect- 
mg operating problems confronting 
owner, superintendent of another 
plant, who was injured, with respect 
to owner's liability for injury —^Hen¬ 
ry W cross Ca V. Bums, C C. A Ark, 
81 F2d 856 

Wife of employee held *4nvlteei” 
with respect to master's liability for 
her injuries —^King ▼. Yancey, C.C A. 
Nev, 147 F 2d 379 

7a Cal—^Dyer v McCorkle, 280 P 
965, 208 Cal 216 

"Minn —Gilbert v Megears, 257 N.W. 
73, 192 Mimi 496 

Mo —^Daugherty v Spuck Iron & 
Foundry Co, 175 S W 2d 46 
Nev —^N’evada Transfer & Warehouse 
Co V. Peterson, 99 P2d 638, 60 
Nev 87. 

Tex—^Hll Paso Iiaundry Co v. Gon- 
aales, GivApp. 36 SW2d 793, er¬ 
ror dismissed 
Guest of house servant 
Where master was absent when 
guest of house servant visited prem¬ 
ises, servants represented master, 
their knowledge of guest's presence 
was in effect master's knowledge, 
and servants were obligated to take 
such precautions to prevent Injury to 
guest as master should have taken 
had he been present—^Deacy v Mc¬ 
Donnell, 88 A 2d 181, 131 Conn 101 

79- II.S.—Silverado fik S. Co v 


Prendergast, CCA Wash, 31 F3d 
226. certiorari denied Prendergast 
V Silverado S S Co. 50 SCt 17, 
280 US 557, 74 DBd 612 
IlL—Mallory v Day Carpet & Fur- 
mture Co. 245 IllApp 465 
Kan—^Dye v Rule. 28 P2d 766, 138 
Kan 808 

Mimi—^Holmgren v Red Lake Falls 
Milling Co, 210 NW 1000, 169 
Minn 268 

Or—^Akerson v D 0 Bates & Sons. 
174 P2d 958 

Utah —^Looney v. Bingham Dairy, 
282 P 1080, 75 Utah 53, 73 ALR 
427. 

BxplosloiL 

Where deceased, loafing in filling 
station In violation of owner's known 
rule, was fatally injured by explo¬ 
sion caused by alcohol spilled on 
fioor when employee struck match, 
owner was not liable, even if em¬ 
ployee permitted deceased to loaf on 
premises—Dye v Rule, 28 P 2d 768, 
138 Kan 808 

Xnowledge not imputed to master 
Where defendant's employee was 
not acting within scope of his au¬ 
thority In mviting plaintiff into 
building, knowledge of plaintiff a 
presence on the premises and likeli¬ 
hood of her bemg injured could not 
be imputed to defendant —Akerson v. 
D. C. Bates & Sons, Or, 174 P2d 963 
Where a servant direots a stranger 
to use a passageway not usually 
used, it IS not within the scope of 
his emplojrment where the person in¬ 
jured IS a stranger who has gone on 
the premises merely to accommodate 
the servant—Lackat v Lutz, 22 S 
W 218, 94 Ky 287, 15 KyL 75 

Sa Kan—^Dye v. Rule, 28 P.2d 758, 
188 Kan 808. 

81. Conn—Kuharski v. Somers Mo 
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tor Lines, 43 A 2d 777, 132 Conn. 
269 

8 K US—Jones v. George F Getty 
Oil Co, CGANM, 92 F 2d 255, 
certiorari denied Associated In¬ 
demnity Corporation v George F 
Getty Oil Co, 58 SCt 644, 308 U 
S 644, 82 LBd. 1106 

83i US—Jones v George F Getty 
Oil Co, CCANM, 92 F 2d 266, 
certioran denied Associated In¬ 
demnity Corporation v George F 
Getty Oil Co, 58 SCt 644, 808 U 
S 644, 82 LEd 1106 

Bdi Conn—^Kuharski v Somers Mo¬ 
tor Lines, 43 A 2d 777, 132 Conn 
269 

85. Mo—^Daniel v Artesian Ice & 
Cold Storage Co, App, 45 SW2d 
648 

86 - Mich.—Fonnall v Standard Oil 
Co, 86 NW 946, 127 Mich 496 
Tex—^Poteet v Blossom Oil & Cot¬ 
ton Co, 116 SW 289, 68 Tex.Civ 
App 187. 

87. Tex—Houston & T C R Co v 
Bulger, 80 SW 657, 86 Tex Civ 
App, 478 

39 C J p 1801 note 67 

88 . U S.—Ooxpns Juris oited la 
Martm v Latex Const Co, DC. 
La. 60 FSupp 424, 426 

ni —Ooxpua Juris mted in Mallory 
V. Day Carpet & FUrmture Co, 
246 IllApp 466, 468. 

N* T —^Horowitz v Home Title Ins 
Co, 16 NY.S2d 410, 268 AppDiv 
901 

39 C J. p 1801 note 58. 

BidiBg elevator 

Elevator operator, permitting out¬ 
side children to nde merely for sake 
of ridmg, was as matter of law, not 
acting within the scope of his em- 
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been held to be liable for injury to a customer re¬ 
sulting from an unsafe condition in such store 
caused by the negligence of his employees.®® It is 
within the apparent authonty of a clerk to invite a 
customer into that part of the store where the ma¬ 
terial the customer desires to purchase is kept,®® or 
to use a lavatory or toilet in the store ®i On the 
other hand, a merchant is not an insurer of his cus¬ 
tomers* personal safety so as to be liable for the 
torts of his servants done outside the scope of their 
emplo>Tnent®® 

d. Negligent or Willful Use of Master's Horses 
or Vehicles 

(1) In general 

(2) What acts are within scope of em¬ 

ployment 

(3) Injuries sustained by persons invited 

to nde 

(4) Consent of master to use his vehicle 

or team for necessary errands of 

servant 

(1) In General 

A maiter ii liable for Injuries negligently or will¬ 
fully inflicted on a third person by a servant in the 
driving or handling of his horses, teams, or vehicles, if, 
and only if, at the time of the injury the servant was 
acting within the scope of his employment 

A master is not liable for injuries negligently or 
willfully inflicted on a third person by a servant m 
the driving or handling of his horses, teams, or ve¬ 
hicles, when at the time of the injury the servant 
was not acting witbin the scope of his employment, 
but for some purpose of his own ®® On the other 
hand, the master will be liable if at the time of an 
injury negligently inflicted the servant was acting 


within the scope of his employment,®* and provided 
the person injured is not guilty of contributory neg¬ 
ligence ®® 

Willful or zvanton acts mthin scope of authority 
The master will be liable for injuries to third per¬ 
sons willfully and wantonly inflicted by a servant 
while using his horse, teams, or vehicles, and acting 
within the scope of his employment.®® 

Failure to observe law of road; servant's status 
tory liability. The fact that the servant is made 
liable by statute for injuries resulting from his neg¬ 
ligence in failing to observe the rule of the road in 
driving does not exempt the master from his com¬ 
mon-law liability for the servant's negligence while 
acting within the scope of his employment 97 An 
action against the master based on such statute will 
not lie, however, where the statute imposes liability 
on “every person offending against the provisions 
thereof," smce such a statute imposes liability sole¬ 
ly on the party who is guilty of its violation ®8 

(2) What Acts Are within Scope of Em¬ 
ployment 

A mere deviation by the servant from the direct or 
usual route m driving his master’s horses or vehicle for 
some purpose of his own as a general rule will not 
absolve the master from liability for injuries inflicted 
by the servant, and, In order to exonerate the master. 
It IS essential that the deviation should be for purposes 
entirely personal to the servant. 

It IS very generally held that a mere deviation by 
the servant from the direct or usual route in driving 
his master's horses or vehicle in order to accomplish 
some purpose of his own does not constitute such 
a turnmg aside from the master’s business as to ab¬ 
solve the master from liability for negligent injuries 


ployment—Crawford v Rice, CCA 
Tex., 86 F2d 199 

80. Mich —Cajrpenter v Herpolahei- 
mer’a Co, 271 NW 675, 278 Mich 
697 

Ikoat property 

Where a customer Is invited into a 
store to make purchases, and leaves 
or loses property that is finally 
turned over to an employee of the 
store, and not returned to its owner, 
the employer Is liable for the loss of 
the property.—J. G McCrory Co v 
Hanley, 176 NB 282, 87 Ohio App 
461. 

8 a Mo—Clack v Southern Electri¬ 
cal Supply Co, 72 Mo App. 606. 

91. Fla—J. C. Penny Co v Me- 
Laushlin, 188 So 785, 187 Fla 694, 
Appacant scope of employment 
Fa.—Christman v. Segal, 17 A 2d 676, 
148 Pa Super. 87. 


Gsnenl laborer hdUl without antbon. 
ity 

Tex—^M. N Bleich & CO v Emmett, 
Civ App, 295 SW. 228. 

98. Mo—Smothers v Welch & Co 
House Furnishing Co, 274 S W 
678, 810 Mo 144, 40 A L R 1209— 
Pnest v F W Woolworth Five & 
Ten Cent Store, 62 SW2d 926, 228 
Mo App 23 

93- DC—^Lucas v Friedmcm, 24 F 
2d 371, 68 App Da 6 

Mich—^Foote v Huelster, 361 NW 
396, 272 Mich 194 

Okl—Spartan Aircraft Co v Jami¬ 
son, 76 P2d 1096, 181 Okl 646 

89 CJ p 1301 note 68 

Liability of master where team or 
vehicle and driver are hired or 
loaned to third person see supra S 
666 

Liability of master or principal of 
operator of motor vehicle for in¬ 
juries caused by servant see the C 
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JB title Motor Vehicles 55 486- 
487, 460—464, also 42 CJ p 1094 
note 31-p 1114 note 88, p 1126 note 
65-p 1129 note 2 

Ill —^FreehiU v Consumers' Co, 
243 Ill App 1 

La—Pearce v United States Fidelity 
& Guaranty Co, App, 8 So 2d 748 

39 CJ p 1301 note 64 

96. Md—^Mattingly v Montgomery, 
68 A. 206, 106 Md 461. 

39 C J. p 1302 note 66 

sa Ohio —Higbee Co v Jackson,' 
128 NH. 61, 101 Ohio St 76, 14 A 
LR 181 

39 CJ p 1802 note 67. 

Liability of master for willful and 
malicious acts of servant general¬ 
ly see supra 5 672 

97. Mass —^Reynolds v. Hanrahan, 
100 Mass 818 

9& Mass—Gkiodhue v Dix, 2 Gray 
181. 
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inflicted by the servant,and it is not material that 
the act occurred at some place to which the servant’s 
duty did not necessarily call him i If the servant 
in going extra viam is really engaged in the execu¬ 
tion of the master’s business within the scope of 
his employment, it is immaterial that he joined with 
this some private business or purpose of his own ® 
In order to exonerate the master from liability, it is 
essential that the deviation or departure should be 
for purposes entirely personal to the servant ® Nev¬ 
ertheless, where a servant steps aside from the mas¬ 
ter’s business and goes on a journey or does some 
act wholly independent of, and foreign to, his em¬ 
ployment for a purpose exclusively his own, the 
master is not liable for his acts during such tune.^ 

If the master is liable where the servant has devi¬ 
ated, it has been held that it must be where the devi¬ 
ation occurs on a journey on which the servant had 
originally started on his master's business, in oth¬ 
er words, he must be in the employ of his master at 
the time of committing the grievance B This prin¬ 
ciple has been applied in cases where the servant 
was directed to put up the vehicle and, instead of 
doing so, used it for some purpose of his own dur¬ 
ing which time the injury occurred,® or where he 


used the vehicle for his own exclusive purpose after 
the completion of his services for the day.*^ 

Resumption of mastei^s business. Notwithstand-' 
ing the servant’s de\uation or departure from the 
usual or direct route for his own purposes, if he 
has fulfilled that purpose and resumed prosecution 
of the master’s work, the master will be liable for 
his acts in prosecuting the work.® 

(3) Injuries Sustained by Persons Invited to 
Ride 

It IS genarally held that a servant has no implied 
authority to invite or permit a third person to ride on 
a horse or vehicle in hie charge and, if he does so, and 
such person sustains injuries through the negligence of 
the servant, the master will not be liable. 

Although there is some authority to the contrary,® 
it IS very generally held that a servant has no im¬ 
plied authority to invite or permit a third person to 
ride on a horse or vehicle m his charge and, if he 
does so, and such person sustains injuries through 
the negligence of the servant, the master will not 
be liable,^® and especfally is this true where the 
servant is acting in disobedience of express orders 
not to invite anyone to ride on the vehicle.^^ In 
these circumstances, the master owes no duty to the 


99. Ill—Freehill v Conaumera’ Co, 
248 Ill App 1 

La—Pearce v United Statea Fideli¬ 
ty & Guaranty Co, App, 8 So 2d 
748 

Mich—Foote v Huelater, 261 NW 
296, 272 Mich 194 

Tex—J C Penney Co v Oberpnller, 
Civ App, 168 S W 2d 1067, reveraed 
on other gTOunda 170 SWSd 607. 
141 Tex 128 

Va—^Virginia Ice & Freezing Corpo¬ 
ration V Coffin, 184 8E 214, 166 
Va 164 

89 CJ p 1802 note 70 
Deviation or departure from aervlce 
generally aa affecting maater'a lia¬ 
bility aee aupra I 674 d 
ChronmataTinea of eooh oaae 
The question whether or not the 
servant is acting within the scope of 
his employment depends largely on 
the particular facts of each case in 
which the question arises—Cado v 
Many, La App, 180 So 186 

1, Miss—Barmore v Vicksburg, S 
& P. B Go, 88 So 810, 86 Miss 
426. 70 L R A 627. 8 Ann Cas 694 
89 C J p 1303 note 71 

8 . Ill—^Freehill v. Consumers* Co, 
248 I11.APP 1 

La—Corpus Juris quoted In Pearce 
V United States Fidelity & Guar¬ 
anty Co., App, 8 So 2d 748, 748. 

89 G J p 1808 note 72 

a La —Oozpns . Juris quoted In | 
Pearce v United States Fidelity &j 


Guaranty Co, App. 8 Bo 2d 743, 
748 

Tenn—Ooxpus Juris quoted u Goff 

V St Bernard Coal Co, 129 S W 2d 

205, 206, 174 Tenn 568 
39 C J p 1303 note 73 

d DC—^Lucas V Fnedman, 24 F2d 
271, 68 App DC 5 

Mich—Foote v Huelster, 261 NW 
296, 272 Mich 194 

Tenn—Corpus Jons quoted In Goff 

V St Bernard Coal Co, 129 S W 2d 

206, 206, 174 Tenn 658 
89 C J p 1803 note 74 
Violation of express direotlons 

Where the servant has express di¬ 
rections as to where to deliver mer¬ 
chandise and the route to be taken In 
returmng home, and the servant at 
the request of the person to whom 
the merchandise was to be delivered 
carried it to a place several miles 
further, at which place the team 
when unattended ran away, injuring 
the property of a third person, it 
has been held that the master was 
not liable—Stone v Hills, 46 Conn 
44, 29 AmR 635—89 C J p 1304 note 
78 

6. La — Corpus Juris quoted Ixl 
Goldman v Yellow Cab Co. App, 
184 So 861. 868 
89 GJ p 1303 note 76 
& Mass—^McCarthy v Timmins, 69 
NE 1088, 178 Mass 278, 86 Am S 
R 490 

89 CJ p 1808 note 76 I 

7i Utah—Cannon v Goodyear Tire| 


6TCJS-22 
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& Rubber Co, 208 P 519, 60 Utah 
846 

39 C J p 1803 note 77 

a Miss—^Barmoie v Vicksburg, S, 
& P R Co, 88 So 210 85 Miss. 
426, 70 LRA 627. 3 Ann Cas 694. 

89 C J p 1804 note 79 

Resumption of master’s work after 
deviation generally see supra B 674 
d (8) 

a Conn —Ruharski v Somers Mo¬ 
tor Lines, 48 A 2d 777, 183 Conn 
269—Kalnuch v White, 111 A. 846. 
95 Conn 668 

la Cal —Corpus Juris quoted lu 
Malcolm v Tevis. 298 P 640, 641, 
110 Cal App 76 

Ky—Corpus JUns olted la Koch's 
Adm’r v Koch Bros, Inc, 119 S 
W 2d 1116, 1117, 274 Ky 640—Cois 
pus Juris quoted la Slusher v 
Hubble, 72 SW2d 89, 42. 264 Ky 
696—CkirpuB Juris oited ia Electric 
Bakeries v Stacy’s Adm'r, 66 S 
W 2d 70, 71, 252 Ky 20 

Wis—Corpus juris quoted la Hart¬ 
man V. Badgei Tobacco Co, 246 N 
W 677, 679, 210 Wis 619 

89 G J. p 1804 note 81 

11. U S —^Delaware ft H. R. Corpo¬ 
ration V Bonzik, GCA Pa. 105 F 
2d 341 

Cal—Corpus Juris quoted la Mal¬ 
colm V Tevis, 293 P 640, 641, 110 
Cal App 76 

Kv—Corpus Juris cited la Electno 
Bakeries v. Stacj^s Adm'r, 66 8,W. 
3d 70. 71, 262 Ky. 20--WUllains' 
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person invited, who is a trespasser, except to see that 
he IS not willfully or wantonly injured Never¬ 
theless, the master will be liable for injuries inflict¬ 
ed on him by the willful, wanton, or reckless conduct 
of the servant.l3 These principles have been ap¬ 
plied notwithstanding the person invited to ride was 
an infant,even though, it has been held, the in¬ 
vitee was an infant of tender years,^5 and for that 
reason released from any charge of contributory 
negligence It has been held, however, that, v’hen 
an employee operates a vehicle m the employer’s 
business in the face of a known peril to a child, and 
the child is injured as a result of the employee’s neg¬ 
ligence, the employer cannot deny liability on the 
ground that the employee -was not acting within the 
scope of his employment vrhen he placed the child in 
a position of penl.i'^ 

(4) Consent of blaster to Use His Vehicle 
or Team for Necessary Errands of 
Ser\’ant 

If Within the course of his employment a servant Is 
permitted to use the master’s vehicle or team to facil¬ 
itate the performance of necessary errands of his own, 
the doctrine of respondeat superior applies. 

If withm the course of his employment a servant 
is permitted to use the master's vehicle or team to 
faalitate the performance of necessary errands of 
his own, he is still an employee while so doing, and 
the doctrine of respondeat superior applies 
Where, however, a servant uses the master’s vehi¬ 
cle for the purpose of going to, and returning from. 


his meals without the master’s knowledge or con¬ 
sent, and the contract of employment does not au¬ 
thorize such use, the master is not liable for in¬ 
juries sustained through the servant’s negligent acts 
in the use of the vehicle 

e. Obstruction of Highways and Streams 

A master is liable for injuries caused by the negli¬ 
gent acts of his servants acting within the scope of 
their employment In placing obstructions in highways 
and streams. 

A master is liable for injuries caused by the neg¬ 
ligent acts of his servants acting within the scope 
of their employment in placing obstructions in high¬ 
ways and streamsand, on the other hand, where 
the act of the servant is not within the scope of his 
employment, no liability attaches to the master for 
injuries resulting therefrom.®^ 

f. Trespass 

(1) In general 

(2) Trespass vi et armis 

(1) In General 

The master la liable for a trespass of his servant If, 
and only if, it was committed while the servant was 
acting within the scope of his employment. 

The duties of a servant may be such that the 
commission of a trespass on the land of another 
may be within the scope of his employment, render¬ 
ing the master liable for his acts,®® even though the 
servant disobeyed the master's orders,®® and this 
principle has been apphed in case of a search for 


Adm’r V Portsmouth By-Product 
Coke Co. 280 SW 479. 218 Ky 96 
NC—^Hayes v Pine State Creamery, 
141 SS 840. 195 NC 118 
39 C.J p 1804 note 83 

Waiver or abzogation of order 
If the order forbidding the servant 
to invite persons to nde hcus been 
expressly waived or abrogated, or 
has been openly, constantly, and 
habitually violated for such length 
of time that the master in the exer¬ 
cise of ordinary care and diligence 
knew or should have known of such 
habitual nonobservance, then the or¬ 
der is deemed by law to have been 
waived, and the master becomes lia¬ 
ble for the negligence of lus serv¬ 
ant —^Hayes v Pine State Creamery, 
141 SB 840, 196 NC 118 

1& U8 —^Delaware & SL R Corpo¬ 
ration V. Bonzik. CCAPa^ 106 F 
2d 841. 

Ala—Jewel Tea Co v. Skims, 166 
So 824. 281 Ala 690 
Ey—Corpus Juris q,uotsd In Blusher 
V. Hubble. 72 SW2d 89, 42. 264 Ky 
696. 

Wla^—Ooxpna Juris guoted in Hart¬ 


man V Badger Tobacco Co, 246 N 
W 677, 679. 310 Wis 619 

39 C J p 1804 note 86 

13. Pa—^Laflerty v Armour, 116 A 
616, 272 Pa 688 

89 C J p 1804 note 87 

14. Ey —Obrpns Juris cited In 

Koch’s Adm’r v Koch Bros, Ino, 
119 SW2d 1116, 1117, 274 Ky 640 
—Cforpus Juris cited in Electric 
Bakeries v. Stacy's Adm’r, 66 SW 
2d 70. 71. 252 Ky 20—Williams’ 
Adm’r V Portsmouth By-Product 
Coke Co, 280 SW 479, 213 Ky 96. 

NC—-Hayes v Pine State Creamery, 
141 SE 840, 196 NC 118 

WiB—Corpus Jung quoted In Hart¬ 
man V Badger Tobacco Co, 246 N 
W 677. 679, 210 Wis 619 

89 CJ p 1804 note 88 

15. Wis —corpus Juris quoted In 
Hartman v. Badger Tobacco Co, 
246 NW 677, 679. 210 Wis 619 

89 CJ p 1804 note 84 

18. Pa—Pemn v. Glassport Lum¬ 
ber Co, 119 A 719, 276 Pa 8 

89 C J P 1804 note 86. 

17. Ala—Jewel Tea Co. v Skllvis, 
166 So 824, 281 Ala 680. 
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18. La—Cado v. Many, App, 180 So- 
186 

89 C.J. p 1806 note 88 
Wsa to speed return 
A master, who furnishes vehicle 
so that servant by usmg it may re¬ 
turn to work sooner than would oth¬ 
erwise be possible, is responsible for 
injuries caused by the servant while 
BO using vehicle, since use of vehicle 
18 in the furtherance of master’s 
business—Cado v. Many, La App, 
180 So 186 

15. Wis —Steffen v McNaughton, 
124 NW. 1016, 142 Wxs 49. 26 L. 
RA,NS, 882, 19 Amn Cas 1227. 

39 CJ p 1806 note 89 
8Q. Iowa—^Baxter v. Chicago, R. I 
& P B Co, 54 NW 860, 87 Iowa 
488 , 

39 C J p 1805 note 91. 

81. Mass—Smith v. Spitz, 81 N.E 
6. 156 Mass 319. 

89 C J. p 1306 note 92 
88. Minn—Helppie v Northwesterti 
Dram. Co, 149 NW 461, 127 Mitm 
860. 

89 C J. p 1806 note 96. 

83. Or—^French v. Greaawell, 11 P. 
62, 18 Or. 418. 
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property by the servant on another’s premises,or 
a wrongful cuttmg of timber by the servant on the 
land of another person,especially where the mas¬ 
ter neglected to superintend the work or instruct 
the servant so that he could distinguish the bounda¬ 
ries of the master’s land ^6 On the other hand, the 
master is not hable for a trespass of his servant done 
outside the scope of his authority,*7 unless he di¬ 
rected the act^s or ratified it Likewise, the mas¬ 
ter IS not liable for a trespass committed by the serv¬ 
ant while acting under the orders of a third per¬ 
son 30 

Statutory penalty for cutting trees It has been 
held that an employer is not liable for a statutory 
penalty for the trespass of his servants in cutting 
trees of another, committed without his knowledge 
or consent,®! and that, when an employer gives defi¬ 
nite instructions to his servants engaged in cutting 
trees to go only to a well-marked and clearly defined 
line, such as a fence or a stream, one so distinct and 
obtrusive that it could not reasonably be anticipated 
that they would go beyond it, their unauthorized act 
of cutting trees beyond such line on the property of 
another will not render the employer liable for the 
statutory penalty.*® 


(2) Trespass Vi et Armis 

(a) In general 

(b) Assaults by watchmen, detectives, 

and similar servants 

(c) Assaults for purpose of retaking 

master’s property 

(d) Assaults to enforce pa^mient of 

money 

(e) Shooting 

(a) In General 

A master is liable to a third person on whom an 
assault and battery is wrongfully made by his servants 
while acting within the scope of their employment, that 
IS, whenever the nature of the employment authorizes 
the servant to use force, and he improperly exercises 
such authority against a person not in fault, or uses 
more force than necessary 

A master is hable to a third person on whom an 
assault and battery is wrongfully made by his serv¬ 
ants while acting within the scope of their em¬ 
ployment, that is, whenever the nature of the em- 
ploj-ment authorizes the ser\-ant to use force, and 
he improperly exercises such authority against a 
person who is not in fault, or uses more force than 
the circumstances of the case require ** Stated dif- 


Mum—^Lesch v Great Northern 
B Co, 101 NW 966, 98 Minn 436 

89 C J p 1806 note 99 

86. Miss—Bates v Brevard-Woods 
Stave Co, 76 So 653. 116 Miss 688 

39 C T p 1806 note 97. 

sa. NT—Carman v New York, 14 
AbbPr 801 

87. Okl —Ooxpns JTazu cited la 

Mid-Contment Petroleum Corporap 
tion V Donelson, 116 P 2d 721, 723, 
189 Okl 278 

89 CJ p 1806 note 2. 

88. Okl —CoTpuM Jtirls cited la 

Mid-Continent Petroleum Corpora¬ 
tion V Donelson, 116 P 2d 721, 728, 
189 Okl 278 

89 C J p 1806 note 8 

89l Okl —Odxpiis JtaslM cited la 

Mid-Contment Petroleum Corpora¬ 
tion V Donelson, 116 P.2d 721, 728, 
189 Okl 278 

39 C J p 1306 note 4 

sa Or.—Swackhamer v Johnson, 66 
F 91. 39 Or 888, 64 L.BA 626 

31. Miss —^Richardson v Flowers, 
11 So 2d 808, 194 Miss 106 

88. Miss.—^Planters’ Packase Co v 
Parsons, 120 So 200, 168 Miss. 9 

33. ns —^The H S, Inc. No 72, C 
CANJ, 180 F 2d 341—Pacific Tel¬ 
ephone & Telegraph Co v White, 
CCA-Or, 104 F2d 923—Western 
nnion Telegraph Co v Hill. CCA 
Ala, 87 F.2d 487—Great Southern 
Liumber Co. v. Williams, CCA La., 


17 F2d 468. affirmed 48 5 Ct 417, 
277 US 19. 72 LEd 761—Hodson 

V Great Atlantic & Pacific Tea Co, 
DC Mo, 66 FSupp 514 

Ala—Great Atlantic & Pacific Tea 
Co V Smalley, 166 So 689, 26 Ala 
App 176, certiorari denied 156 So 
641. 229 Ala 289 

Ark—^Haughton v Pierce Petroleum 
Corporation, 18 SW2d 26, 178 Ark 
917 

Cal—^Fields v Sanders, App, 170 P 
2d 690—Haworth v Elliott, 153 P 
2d 804, 67 Cal App 2d 77—Stansell 

V Safeway Stores, 118 F 2d 264. 44 
Cal App 2d 822—^Raben v Hamilton 
Diamond Co, 65 P 2d 98, 19 Cal 
App 2d 282—^Hiroshima v Pacific 
Gejs & Electric Co, 63 P 2d 340, 18 
Cal App 3d 24—Montbalano v 
Rainbow Gardens, 50 P2d 972, 9 
Cal App 2d 661 

Conn—^Rappaport v Rosen Film De¬ 
livery System, 18 A 2d 862, 127 
Conn 624—Son v Hartford Ice 
Cream Co, 129 A 778, 102 Conn 
696 

DC—^Dilli V Johnson, 107 F2d 669, 
71 App DC 189 

Ga—Oozpus jnzla CLiioted m Georgia 
Power Co v Shipp, 24 BE 2d 764, 
768, 195 Ga 446. conformed to 26 
SE2d 624, 69 GaApp 866— 

Schwarts v. Nunnally Co . 5 S E 2d 
91, 60 GaApp 868—Broome v 

Primrose Tapestry Mills, 200 S,E 
606, 69 Ga App 70—Gomes v Great 
Atlantic & Pacific Tea Co, 172 S.E 

r 760, 48 GaApp 398—J. M. High 
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Co V Holler, 157 S B 209, 42 Gta. 
App 657 

Idaho—^Normington v Neely, 70 P2d 
396. 68 Idaho 134 

Ky—^McBee's Adm’z v Indian Head 
Mining Co, 132 S W2d 616, 280 Ey 
82—^Moore v Ford Motor Co, 97 
SW2d 400, 266 Ky 676—John v 
Lococo, 76 5W.2d 897, 266 Ky 
607 

La—^Healey v Playland Amuse¬ 
ments, App , 199 So 682—^Womack 
V Hotel Frances, App. 161 So 128 

Md—^McCrory Stores Corporation v 
SatcheU, 129 A 348, 148 Md 279— 
Baltimore & O R Co v. Strube, 
78 A 697, 111 Md 119 ' 

Maas —^Zemgia v H P Hood & Sons 
Co, 152 N.E 60. 266 Mass 608— 
Genga v New York, N BC. & H R 
Co, 137 NE 637, 248 Mass. 101. 

Minn—Plotkin v Northland Transp. 
Co, 288 NW 768. 204 Mmn 422 

Miss—Gill V L N Dantsler Lum¬ 
ber Co, 121 So 163, 168 Miss 669 

Mo—Simmons y Kroger Grocery & 
Baking Co, 104 SW2d 357, 340 
Mo 1118—^Toung v, Sinclair Refin¬ 
ing Co. App, 92 SW2d 995—Calk¬ 
ins y Engle, 800 SW. 997, 221 Mo 
App 1178 

Mont —Komeo v. Mike Horse Mmmg 
& Milling Co. 180 P.3d 262. 

Neb—Rich v Dugan, 280 NW. 226, 
186 Neb 63 

NJ—Heenan v Horre Coal Compa¬ 
ny, 174 A. 561. 118 N.J.Law 888. 

N.Y—Osipoff y City of New Torkr 
86 NE2d 646, 286 N.Y 422, 186 A 
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ferently, a master who authorizes his servant to per¬ 
form acts which involve the use of force against 
persons, or which arc of such nature that they are 
not uncommonly accompanied by the use of force, is 
subject to liability for an assault and battery to 
such persons caused by the servant’s unprivileged 
use of force exerted for the purpose of accomplish¬ 
ing a result within the scope of the employment.®^ 
The question whether or not an employment in¬ 
volves, or is likely to lead to, the use of force 
against the person of another is a question to be 
decided on the facts of the individual case 

If the act is within the scope of the servant’s em¬ 


ployment, the motive or intent with which the act 
was committed is immaterial ®® In order to render 
the master liable, the authority need not be express 
but may be implied from the nature of the employ¬ 
ment,®^ and It IS not necessary that the assault 
should have been made for the purpose of perform¬ 
ing a task specifically assigned It does not mat¬ 
ter whether the act of the servant is due to a lack 
of judgment, infirmity of temper, or the influence 
of passion, or that the servant goes beyond his strict 
line of duty and authority in indicting such in¬ 
jury,®® or even that he acted wantonly or willfully,^® 
and contrary to his master’s interests®^ or instruc- 


LR 1864—^Langffuth v Bickford's. 
Inc, 71 NTS 2d 278. 272 AppDiv 
S07—Oneta v Paul Tocci Go, 67 
N.TS2d 795. 371 AppDiv 681— 
Sckell y Verao, 4 NTS 2d 644. 166 
Misc 889—Bram v. Lusat Realty 
Corporation, 8 N Y S 2d 176 

NC—Snow V De Butts, 198 SB 224, 
212 NC 120 

Pa—Pilpovich V Pittsburgh Coal 
Co. 173 A 136. 814 Pa. 685— 
Sebastianelli v Gleland Simpsooi 
Co, 81 A 2d 570, 162 Pa Super 
203—Cooper v American Stores 
Co. 97 Pa Super 474. 

SC—^Lazor v Great Atlantic & Pa- 
ciflo Tea Co, 14 SB 2d 660, 197 
SC 74 

Tex—^Baker Hotel of Dallas v Rog¬ 
ers. CivApp, 167 SW2d 940, error 
refused 160 SW2d 532, 138 Tex 
398—^Nolte v Olmos Dinner Club, 
Olv App , 118 S W 2d 841, error dis¬ 
missed—A B C Stores y Brown. 
CivApp. 106 SW2d 726—Central 
Motor Co V. Gallo. Civ App. 94 S 
W2d 821—Cozpas Jiula quoted In 
Pratley v Sherwm-Williams Co, 
CivApp, 66 SW3d 510, 612—Gulf. 
C ft S F Ry Co V Cobb, Civ App, 
46 SW2d 328, error dismissed— 
Taylor v Bsparza, Civ App , 8 S W 
2d 288, error dismissed—Corpus 
Jails oltad In Home Telephone & 
Blectrio Co v Branton, Civ App, 
7 SW2d 627, 629, affirmed. Com 
App, 28 S W 3d 294—Cameron 

Compress Co v Eubecka, Civ App, 
288 SW 386—^Baker v Ives, Civ 
App, 188 SW 960—^Texas ft N O 
R Co. V Taylor, 78 SW 1081i 81 
Tex Civ App 617 

Va—Baskett v Banks, 46 SB 2d 178, 
186 Va 1022 

Wash—Westerland v Argonaut 
Gnll, 66 P2d 819, 186 Wash 411— 
Nolan V Fisher Co., 19 P2d 937, 
172 Wash 267. 

W.Va —^Porter v South Penn Oil Co , 
24 &B2d 380, 126 WVa 361— 
Pruitt V Watson, 138 S B 881, 108 
WVa 627 

89 OJ. p 1806 note 10. 

Am long as assault ooonrs In oonxse 

of mmjflojmnt, it has been held that 

the master Is liable—Haworth v 


iBlliott, 168 P2d 804, 67 Cal App 2d 
77—Stanaell v Safeway Stores, 113 
P2d 264, 44 Cal App 2d 822—Hiro¬ 
shima V Pacific Gels ft Blectzic Co, 
63 P 2d 840, 18 Cal App 2d 24. 
Dispute between dzivexa 

(1) The master cannot avoid lia¬ 
bility under doctrine of respondeat 
superior for assault by driver on 
motorist following alleged collision, 
on the ground that driver's employ¬ 
ment did not contemplate that he 
should enter into relations with 
third persons in course of which he 
might become annoyed, lose his tem¬ 
per, and commit an assault—^Fields 
V Sanders, 180 P2d 684, 29 Cal 2d 
884 

(2) The driver of bus struck by 
automobile who became angered and 
assaulted motorist on refusal of mo¬ 
torist to give his name etc, did not 
thereby deviate from the couree of 
his employment—^Fblder v Houston 
Transit Co, Tex Civ App, 208 SW.2d 
881 

■jeotlou of trespasser 
It IS within the scope of the em¬ 
ployment of a servant to eject from 
the premises of his master a tres¬ 
passer who interferes with the serv¬ 
ant m the performance of hia duties 
—Chai V. Murata. 84 Hawaii 86 

M. Ind —Moskins Stores v De 
Hart. 29 NB2d 948, 217 Ind 622 
Mass—^Fajiciullo v B G ft g Thea¬ 
tre Corporation, 8 NB2d 174, 297 
Mass 44 

36. Ind—^Moskms v. De Hart, 29 N 
B2d 948, 217 Ind. 622 
Olzounourtanoes of assault must af¬ 
ford reasouabln lafemee that it was 
done in furtherance of master's busi¬ 
ness or mterest and there was ‘an 
implied consent thereto —^Moore v 
Ford Motor Co, 97 SW2d 400, 266 
Ey 675 

Sft Mo—^Young V. Sinclair Refining 
Co, App, 92 SW.2d 995 
Tex—Texas, etc, R Co. v Parsons. 
Civ App, 109 6 W. 240, affirmed IIS 
SW. 914, 102 Tex. 167, 182 Am S 
R 867. 


87. U S.—^Pacific Telephone & Tele¬ 
graph Co V White, CCA Or, 104 
F2d 923 

89 CJ p 1807 note 12 

38. Cal—Haworth v Blliott. 163 P 
2d 804, 67 Gal App 2d 77. 

39ii ObJ —Staneell v Safeway 

Stores, 113 P 2d 264, 44 Cal App 2d 
822—^Hjroshima v Pacific Gas ft 
Blectrio Go, 68 P2d 340, 18 Cal 
App 2d 24 

pc— Dilll V. Johnson, 107 F2d 669, 
71 App DC 189 

Mias —Gill V L N Dantzler Lumber 
C6, 121 So 158, 168 Miss 6*59 
N* T —Osipoff V City of New Yoxk, 
86 NB2d 646, 286 NY 422, 136 
ALR 1364 

Pa—^Pilipovich ▼. Pittsburgh Coal 
Co. 172 A 136, 814 Pa 686—Sebas¬ 
tianelli V Cleland Simpson Co, 31 
A 2d 570. 162 Pa Super 203 
Tex—Gulf, C ft S F By Co V 
Cobb, CivApp, 46 SW2d 828, er¬ 
ror dismissed—^Texas ft N O R 
Co V Taylor, 78 S W 1081, 31 Tex 
Civ App 617 

Wash—^Westerland v. Argonaut 
Grill, 66 P2d 818, 186 Wash. 411 
39 C J p 1307 note IS. 

Fro vocation 

If servant commits assault in dis¬ 
charge of hie duties because of pro¬ 
voking language or conduct of anoth¬ 
er, master is nevertheless liable — 
Gulf, C ft S F Ry. Co v. Cobb. 
Tex Civ App. 46 SW2d 828, error 
dismissed—89 C J. p 1861 note 12. 
TTsa of wrench as dub 
The master cannot avoid liability 
for assault by Its driver on motorist 
following alleged collision on ground 
that master could not expect that 
wrench would be used by driver as 
a club to beat motorist—-Fields v. 
Sanders, 180 P.2d 684, 29 Cal 2d 884. 

dO, DC—^Dilli V. Johnson, 107 F2d 
669, 71 App DO 189. 

Ey—^McBee's Adm^x v Indian Head 
Mining Co, 132 SW 2d 616, 280 Ey. 
.82. 

41. D.C—Dilll V Johnson, 107 F2d 
• 669, 71 AppD.a 189. 
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tions>^ On the other hand, the master is not liable 
for an assault by his servant merely because it was 
committed during the existence of the employ¬ 
ment, ^3 or would not have occurred except for the 
employments^ 

It is not ordinarily within the scope of a servant’s 
authority to commit an assault on a third person, 


and, in the absence of a nondelegable duty, such as 
that imposed by the relationship of carrier and pas¬ 
senger, or hotel and g^est,S6 if the assault commit¬ 
ted by the servant was outside the scope of his em¬ 
ployment and was made in a spirit of vindictiveness 
or to gratify personal animosity, or to carry out an 
independent purpose of his own, the master is not 
liable,^7 unless the servant’s conduct is ratified by 


42. Pa—^McClung v Dearborne, 19 
A 698, 134 Pa 896, 19 Am S R 708. 
8 I. R A 204 

39 CJ p 1807 note 14. 

43 . Qa. —^Plumer v. Southern Bell 
Telephone & Telesnph Co, 199 S 
B 868, 68 QaApp 622 

Ky .—Southeastern Greyhound Lines 
V Harden's Adm'z. 136 SW2d 42, 
281 Ky 846—^Moore v Ford Motor 
Co, 97 S W 2d 400, 266 Ky 676. 

N T —Oneta v Paul Tocci Co , 67 N 
TS2d 796. 271 AppDiv 681 

44. Minn —^PlotkJn v Northland 
Transp Co, 288 NW. 768, 204 
Minn 422 

Tenn—^Hoover Motor Express Co v 
Thomas, 66 SW2d 621, 16 Tenn 
App 664 

4Bb Ky —Southeastern Greyhound 
Lines V Ehrden's Adm'x, 186 SW 
2d 42, 281 Ky 845—John v Lococo, 
76 SW2d 897, 266 Ky 607 

Minn—Plotkln v Northland Transp 
Co. 288 N.W 768, 204 Minn 422 

40. Minn —^Plotkm v. Northland 
Transp Co., supra. 

47. US—^Western Union Telegraph 
Co V Hill. CCA Ala., 67 F 2d 487 
—^Hodson V Great Atlantic & Pa¬ 
cific Tea Co. DC Mo, 66 FSupp 
614. 

Ala—Seaboard Air Line Ry Co v 
Glenn, 104 So 648, 213 Ala. 284— 
Great Atlantic A Pacific Tea Co v 
Lantrip, 168 So. 290, 26 Ala App 
79—^Western Union Telegraph Co 
▼ Hill, 160 So 709, 26 Ala App 
640, certiorari denied 160 So 711, 
227 Ala. 469 

Cal—^Fields V Sanders, App, 170 P 
2d 690—^Wiersma v City of Long; 
Beach, 106 P 2d 46, 41 Cal App 2d 
8—^Raben v Hamilton Diamond 
Co, 65 P.2d 98, 19 Cal App 2d 282— 
Yates v Taft Lodge No 1627, B 
P. O E of U S of America^ 44 
P 2d 409, 6 Cal App 2d 889 

D C —^Park Transfer Co v * Lumber¬ 
mens Mut Casualty Co, 142 F 2d 
100, 79 US App DC 48—Grimes v 
B F. Saul Go, «7 F 2d 409, 60 App 
DC 47 

Ga—Georgia Power Co v Shipp, 24 
S E 2d 764, 196 Ga 446, vacated 26 
SE2d 624, 69 GaApp 866— 

Broome v. Primrose Tapestry 
Milla 200 SE 606, 69 GaApp 70 
—Corpus Juris guoted m Plumer v 

' Southern Bell Telephone & Tele¬ 
graph Co, 199 S E 858, 856, 68 Ga 
App 622—^Atlanta Coca Cola Bot¬ 


tling Co v Brown, 167 S E 776, 46 
GaApp 461—^Dugger v Central of 
Georgia Ry Co, 138 S E 266. 36 
Ga App 782—Smith v Seaboard 
Air Line Ry. 89 SE 490, 18 Ga 
App 399 

Idaho—^Normington v Neely, 70 P 
2d 896, 58 Idaho 134 
Ill—Shannessy v Walgrreen Co, 69 
NE2d 830, 324 Ill App. 690—Ne¬ 
ville V Chicago & A, R Co, 210 
Ill App 168 

Ind—^Moakins Stores v De Hart, 29 
NE2d 948, 217 Ind 622—Polk 

Sanitary Milk Co. v Berry, 17 N. 
E 2d 860, 106 Ind App 29 
Kan—^Kastrup y Yellow Cab & Bag^ 
gage Co, 282 P 742, 129 Kan 898 
Ky—Southeastern Greyhound Lines 
y Hkrden's Adm’x, 186 S W 2d 42. 
281 Kv 846—^McBee's Adm'x v 
Indian Head Mining Co, 132 SW 
2d 515, 280 Ky 82—^Moore v Ford 
Motor Co, 97 SW2d 400. 266 Ky 
676—Meredith y Fehr, 90 SW2d 
1021, 262 Ky 648—John v Lococo, 
76 SW2d 897. 266 Ky 607 
La —Godchaux y Texas & P Ry 
Co, 81 So 706, 144 La 1041—Ooru 
pus Juris quoted la Comfort v 
Monteleone, App, 168 So 670. 672 
Minn —^Porter y Grennan Bakeries, 
16 NW2d 906, 219 Minn 14 
Miss—Hahn y Owens, 168 So 622, 
176 Mi^s 296—Wells y Robinson 
Bros Motor Co. 121 So 141, 168 
Miss 461 

Mo—Corpus Juris olted la Milazzo 
y Kansas City Gas Co, 180 S W 2d 
1, 6—Corpus Juris cited la Stale 
ex rel Gossehn y Trimble, 41 S.W 
2d 801, 808, 828 Mo. 760—Rohr- 
moser v Household Finance Cor¬ 
poration, 86 SW2d 103, 231 Mo 
App 1188—^Priest y F W Wool- 
worth Fiye A Ten Cent Store, 62 S 
W2d 926, 228 Mo App 28—Gosse- 
lin y Yellow Cab Co, App, 29 S 
W 2d 186, certiorari quashed State 
ex rel Gosselm y Trimble, 41 S 
W 2d 801, 328 Mo 760 
Ney.—J C Penney Co y Grayelle, 
166 P3d 477, 62 Ney 484 
N Y —Oneta y Paul Tocci Co , 67 N 
Y S 2d 796, 271 App Diy 681—Tre- 
bltsch y Goelet Leasing Co, 286 N 
YS 426, 226 AppDiv 567, affirmed 
170'NE 140, 252 NY 664—An¬ 
derson y Metropolitan Life Ins 
Co. 218 NYS 494, 128 Misc 144, 
affirmed 222 N.YS 763, 764, 220 
AppDiy 779 

NC—Robinson y Sears, Roebuck A 
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Co, 4 SB3a 889, 216 KC 333— 
OoqepuB Jans cited la Robinson y 
McAlhaney, 198 SE 647, 650, 214 
N a ISO—Snow y. De Butts. 193 S 
E 224, 212 NC. 120—Smith y 

Cathey. 191 SE 605, 211 NC 747 
Pa —Pilipoyich v Pittsburgh Goal 
Co. 172 A 186, 814 Pa 586— 
Tshudy y Hubbs Stores Corpora¬ 
tion. 166 A 238, 310 Pa 285—By¬ 
lock y Colonial Ice Cream Co, 
148 A 862, 300 Pa 144—Dalsey v 
Czeiner, 85 A 2d 628, 164 Pa Super 
194—^MacPhail y. Pinkerton's Nat 
Detective Agency, 8 A 2d 968, 134 
Pa Super 851—Cooper v Ameri¬ 
can Stores Co , 97 Pa Super 474— 
Skvorc V Hager, 98 Pa Super 527 
—^Bylock y Colonial Ice Cream Co . 
12 PaDist A Co 489, affirmed 148 
A 862, 800 Pa 144 
Tenn —^Hoover Motor Express Co 
V Thomas, 65 SWSd 621, 16 Tenn 
App 664 

Tex—Jax Beer Co y Tucker, Ciy 
App, 146 SW2d 436, error dis¬ 
missed, sudgment correct—^Nation¬ 
al Life A Accident Ins Co y Rin- 
go, Civ App , 1S7 S W 2d 828, error 
refused—A B C Stores v Brown, 
Civ App, 106 SW2d 726—Pratley 
y Sherwin-Williams Co of Texas, 
CivApp, 66 SW2d 610—Corpus 
Jnns ated la Home Telephone A 
Electric Co y Branton, CivApp, 
7 SW2d 627, 629, affirmed, Com. 
App, 28 S W 2d 294—^Payne v Tie- 
dale, Civ App , 232 S W 881. 

Utah—^Barney v Jewel Tea Co, 189 
P2d 878. 104 Utah 292 
Wash—^Westerland v Argonaut 
Grill, 56 P2d 819, 185 Wash 411 
W Va —^Porter v South Penn Oil Co, 
24 SE2d 880, 126 WVa 861— 
Pruitt y Watson, 188 S E 381, 103 
WVa 627 

Wis—^Linden v City Car Co, 300 N 
W. 926, 289 Wis 286—Mandel v. 
Byram, 211 NW 145, 191 Wis 
446 

39 C J p 1307 note 15 

Assault anslagr out of buslaess ooau 
petition 

NH—Morm y People's Wet Wash 
Laundry Co, 156 A. 499, 86 NH. 
238 

Assault la rough play 
Where store employee kicked child 
who had been consummating pur¬ 
chase, in rough play rather than 
because of any controversy concern¬ 
ing the purchase, master-servant re- 
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the master.^ 

The mere fact that something occurs during the 
course of a servant’s employment, or while he is in 
the discharge of his duty, which arouses his ire or 
displeasure, has been held not to afford a ground 
for holding the master liable for an assault and bat¬ 
tery the servant may subsequently commit,^8 espe¬ 
cially where the assault is committed after the em¬ 
ployment is completed or the servant has gone off 
duty 50 It has been held, however, that, where a 
servant begins a quarrel while acting within the 
scope of his employment, and immediately follows it 
up with a violent assault, the master is liable, as the 
law under the circumstances will not undertake to 
say when in the course of the assault he ceased to 
act as a servant and acted on his own responsibil¬ 
ity 51 

Acting under orders of officer. If the servant at 
the time of committing the assault is acting under 
the orders of an officer of the law serving a writ of 
replevin for the master, he is not hable since the 


act is the act of the officer 5® 

Self-defense justifying an assault by the servant 
will justify the master 5® 

(b) Assaults by Watchmen, Detectives, and 
Similar Servants 

If a watchman, detective, or other aervant to whom 
18 committed the duty of guarding tha ma8ter*s prop¬ 
erty or maintaining order on hia premieea uaae force 
unneceasarily, the master will be liable therefor. 

A familiar instance in which the employment nec¬ 
essarily involves the right of the servant to use 
force IS in the case of watchmen, doormen, detec¬ 
tives, and others to whom is committed the duty of 
guarding the master's property or keeping order 
on his premises, and, if he uses force unnecessarily, 
or uses a greater degree of force than the occasion 
warrants, the master will be liable therefor 5^ On 
the other hand, the master will not be liable if the 
assault is made not for the purpose of guarding the 
master's property or preserving order,5B ©r if the 
servant was actuated by personal ill will, jealousy. 


lation did not exist an respects such 
conduct, and employer was not lia¬ 
ble for resulting injuries—Lane v 
Safeway Stores, 91 F 2d 160, 88 Cal 
App2d 169 

Assault on spectator by baseball 
player during game for fancied in¬ 
sult was not committed within scope 
of employment as respects master'a 
hability —Atlanta Baseball Co v 
Lawrence, 144 S.B 861, 88 GaApp 
497 

Dispute between drivers 
A driver who entered into a dis¬ 
pute with a motorist has been held 
not acting within the scope of his 
employment in striking the motorist 
during the dispute where he stopped 
the vehicle he was driving and left 
It to pursue the motorist 
Ky—^Wood V Southeastern Grey¬ 
hound Lines, 194 SW2d 81, 802 
Ey 110 

Minn—^Plotkin v. Northland Transp 
Co., 283 NW 768, 204 Minn 422 
Theater manager assanltlTig pick¬ 
ets advertising other theaters as be¬ 
ing fair to organised labor was not 
acting within scope of authority — 
Horwita v Dickerson. TexCivApp, 
26 SW.2d 966 

4a Miss—Wells V Bobmson Bros 
Motor Co, 121 So. 141, 168 Miss 
461 

NC—Snow V De Butts, 193 S.B 224, 
212 NC 120. 

89 C J p 1307 note 16 [h] 

4a Minn—Plotkin v Northland 
Transp Co, 288 NW 768, 204 
Mmn 422 

Tex—A B C Stores v Brown, Civ 
App„ 106 SW.2d 726. 


WiB—Lmden v City Car Co, 800 
NW 926, 289 Wis 286 

50. Idaho—Normmgton v Neely, 70 
P2d 896, 58 Idaho 134 

51. Cal—-Fields v Sanders, 180 P 
2d 684. 29 Cal 2d 834 

Ky—^New BUershe Fishing Club v. 

Stewart, 93 SW 598, 123 Ky 8 
Tex—Chicago, R I & G Ry Co v 
Carter, Com App, 261 S W 136 
—^Felder v Houston Transit Oo, 
Civ App, 208 SW2d 831 
89 CJ p 1309 note 21. 

Ooutlniions ooouxreiioe 
Bmployer of vendor on tram was 
liable for Injuries inflicted by ven¬ 
dor on passenger whom vendor 
struck, even if vendor stepped out¬ 
side of hiB authority, where trans¬ 
action consumed only a few moments 
and had all the features constituting 
one continuous and unbroken occur¬ 
rence —^Interstate Co v McDajuel, 
178 So 166, 178 Miss 276 
Xf seoo&d assault grew out of and 
was proximate result of the first at¬ 
tack. which was within scope of em¬ 
ployment, second assault was also 
wiUun scope of employment—^Bas- 
kett V Banks, 45 S 13 2d 173, 186 Va 
1022 

8S. Ind —^Eohl v. H P. Lenhart 
Furmture Co, 106 NB 899, 68 
Ind App 7 

Mo—^Healy v Wrought Iron Range 
Co, 148 SW 649, 161 MoApjD 483 

63. Tex—Cameron Compress Co v 
Euhecka, Civ App, 283 SW 286 

54. US —The H S, Inc, No. 72, C 
CAN J, 130 F2d 841 
Cal -^Montalbano v. Rambow Gar- 
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I dens, 60 P2d 972, 9 Cal App 2d 
661 

La—^Womack v Hotel Frances. App , 
151 So 128—^Bearman v Southern 
Bell Telephone & Telegraph Co, 
184 So 787, 17 La App 89 
Mass—Fanciullo v B G & S The¬ 
atre Corporation, 8 NS]2d 174, 297 
Mass 44 

Mibb —Jefferson v Tasoo & M V 
R R Co. 11 So 2d 442, 194 Miss 
729 

N J —^Beenan v Horre Coal Co, 174 
A 661, 113 NJLaw 888 
NT—^Bram v Lusat Realty Corpo¬ 
ration, 8 NTS 2d 176 
Pa —^Pilpovich V Pittsburgh Goal 
Co, 172 A 186, 814 Pa. 685 
Tex —Baker Hotel of Dallas v 
Rogers, Civ App, 167 SW2d 940, 
error refused 160 SW2d 623, 138 
Tex. 898—McMurrey Corporation 
V. Tawn, Civ App, 148 SW2d 664, 
error refused—^Baker v Ives, Civ 
App, 188 SW 960. 

39 C J p 1308 note 17. 

Bartenden 

Cal—Haworth v Blhott 168 P 2d 
804, 67 Cal App 2d 77 
Dlsobedleoos of order to call polios 
A defense that saloon owner's em¬ 
ployee, in ejecting patron, acted in 
direct disobedience of employer's or¬ 
ders to call policeman to eject ob¬ 
streperous patrons, is inadequate to 
absolve employer from liability for 
resulting injuries to such patron — 
Starnes v Monaour’s No 4, La App, 
80 So 2d 185. 

56. Conn—^Bradlow ▼. American 
Diet Telegraph Co, 88 A 2d 679, 
181 Conn 192. 

Ill.—^Bwald V. Plelst Scrap Iron Jb 
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hatred, or other ill feelings independent of his duty 
as servant,®® or if the assault is made following an 
appreaable mterval after a trespasser has been sent 
away from the premises.®^ The master will be lia¬ 
ble, however, if an assault after ejecting an in¬ 
truder from the master's premises is merely a con¬ 
tinuation of an assault commenced while the in¬ 
truder was being ejected ®® If the assault is com¬ 
mitted by a servant having no authority to eject 
trespassers, the master has been held not to be lia¬ 
ble ®9 

(c) Assaults for Purpose of Retaking Mas¬ 
ter’s property. 

Servants whose duty it is to retake from third 
persons property claimed by the master have implied 
authority to use force in the performance of their duty, 
and an assault and battery committed in the discharge 
of such duty is within the scope of their employment. 

Servants whose duty it is to retake from third 
persons property claimed by the master have im¬ 
plied authority to use force in the performance of 
their duty, and an assault and battery committed in 
the discharge of such duty is within the scope of 
their employment,®® even though the servants may 


have disobeyed instructions ®l Where, however, a 
ser\'ant is without authority to retake goods, the 
master is not liable for an assault committed by 
such servant in retakmg such goods,®'^ and it has 
been held that the master is not liable for an as¬ 
sault committed 1^ a store clerk outside the store 
on a person suspected of having stolen goods in 
the clerk’s custody.®® 

(d) Assaults to Enforce Payment of Money 

According to some authorities, but not others, where 
a servant is intrusted with the duty of collecting money 
due the master, an assault made by the servant to en¬ 
force payment is within the scope of his authority, and 
the master is liable. 

According to some authorities, where a servant is 
intrusted with the duty of collecting money due the 
master, an assault made by the servant to enforce 
payment is within the scope of his authority, and 
the master is liable,®^ even though the servant was 
instructed not to use force ®® Other authorities hold 
the contrary,®® taking the view that an unlawful as¬ 
sault IS not a necessary or usual method of collect¬ 
ing money,®'^ and that the master cannot be held lia¬ 
ble unless there is something indicating that the use 


Metal Co, 88 KE2d 930, 310 Ill 
App 218 

KD—Galehouse v Minneapolis, St 
P & S S M R Co, 136 NW 1^9. 
22 ND 616, 47 LRA,NS. 966 
Assault off premises 
Employer was not liable for act 
of employee In assaulting plaintiff 
on street, such act being outside au¬ 
thority of employee, notwithstanding 
instruction to keep trespassers off 
employer’s premises—Skvorc v 
ger, 98 Pa Super 627 
60. Ga—^PlUmer v Southern Bell 
Telephone & Telegraph Co, 199 S 
B 368, 68 GaApp 622 
La—C omfort v Monteleone, App, 
163 So 670 

39 CJ p 1309 note 19. 

67- ND—^Klnnonen v Great North¬ 
ern B Co. 168 NW 1068, 84 N.D 
666 

58. Md—Wilson Amusement Co v. 

Spangler, 121 A 861, 148 Md 98 
39 C J p 1809 note 21 
69. NY—Connor t Benenson Real¬ 
ty Co , 162 N Y S 700 
60. Fla —C I T Corporation v 
Brewer, 200 So 910, 146 Fla. 247 
La—^Davis v Lindsay Furmture Co, 
138 So 439. 19 La App 169 
Neb—^Rich v Dugan, 280 NW 226. 
136 Neb 63 

Okl—^Russell-Locke Super-Service v 
Vaughn, 40 P 2d 1090, 170 Okl 877 
89 C J P 1809 note 23 
Store zmuuger, to whom owner in¬ 
trusted goods for sale and safe-keep¬ 
ing, acted within implied authority 


, in attempting to recover goods which 
he thought had been stolen, and own¬ 
er was liable for manager's assault 
on person erroneously suspected, in 
so doing, although not expressly au¬ 
thorized nor subsequently ratified 
Md—^McCrory Stores Corporation v 
Satchell, 129 A 348, 148 Md 279 
Miss —^Morgan v Loyacomo, 1 So 
2d 610, 190 Mibb 666 
61. US—Shear v Smger Sewing 
Mach Co, CCPa, 171 F 678 
68. NY —^Murphy v Buckley-New- 
hall Co, 186 NYS 309, 161 App 
Div 620 

39 C J p 1309 note 2o 
Bezvaat attending to identify 
Master was not liable for assault 
and battery by employee, while at¬ 
tending with marshal to identify 
goods replevied—Guzzo v Kosches, 
229 NYS 630, 224 App.Div 741 

63. NC—Hammond ▼ Bckerd's of 
Asheville, 18 SB 2d 161, 220 NC 
696 

64. Conn —Son v Btertf ord Ice 

Cream Co, 129 A. 778, 102 Conn 
696 

89 CJ p 1309 note 26 
If oolleotor sots within scope of 
his employmsmt in making an as¬ 
sault, the master is liable therefor 
Ga—^Atlanta Hub Co v Jones. 171 
SB 470, 47 GaApp 778. 

Tex—Taylor v. Esparza, Civ App, 
8 SW2d 288, error dismissed 
Assault after reoenvlng payment 
Assault on customer by collector 
was held to have occurred m collec¬ 
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tor’s scope of employment, so as to 
impose liability on master, where 
collector called at customer’s place 
of business to collect a bill, and, 
after receiving a check therefor, as¬ 
sault occurred over collector's al¬ 
leged failure to notify customer of 
his delinquency, and after assault 
collector in performance of his duty 
gave to customer a receipt for the 
amount of the bill coveied by the 
check—^Hiroshima v Pacific Gas & 
Electric Co, 63 P 2d 340, 18 Cal 
App 2d 24 

66. Conn —Son v Hartford Ice 
Cream Co. 129 A 778, 102 Conn 
696 

€6. Fla—^Reece v Bbersbach, 9 So 
2d 806, 162 Fla 763, certiorari de¬ 
nied 63 set 856, 818 US 784. 87 
LBd 1161, rehearing denied 63 S 
Ct 1166, 819 US 781, 87 LBd 
1726 

Ind—^Moskins Stores v De Hart, 29 
NB2d 948, 217 Ind 622 
NY—^Zucker v. Lannin Realty Co, 
217 NYS 65, 217 App Div 437 
Utah—^Barney v Jewel Tea Co, 139 
F 2d 878 104 Utah 292 
Assault with intent to establish sex¬ 
ual relations 

Mo —^Rohrmoser v Household Fi¬ 
nance Corporation, 36 S W.2d 103, 
231 Mo App. 1188 

NY—^Anderson v Metropolitan Life 
Ins Co, 218 NYS 494, 128 Mlsc 
144, affirmed 222 NY.S 763, 764, 
220 App Div 779 

67. Fla—^Reece v. Bbersbach, 9 So 
2d 806, 162 Fla. 768, oertioran de- 
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of force was contemplated or usual, or that the em¬ 
ployer knew, or had reason to know, that the collec¬ 
tor was the type of person who was likely to resort 
to force.®* A fortiori, the master is not liable for 
an assault made by the servant where the servant is 
himself accountable to the master for the price of 
goods delivered without collecting the charge, and 
the assault is made by the servant after delivery of 
the goods without collecting the amount due, to en¬ 
force payment thereof.®® So, if the servant while 
attempting to collect a debt commits an assault re¬ 
sulting from a personal quarrel, the master is not 
liable.70 

(e) Shooting 

A master may be held liable for the shooting of a 
third parson by his servant, if, and only if, the shoot¬ 
ing can be said to be within the scope of the servant's 
employment. 

The shooting of a third person by a servant, not 
done within the scope of his employment or in the 
line of his duty to the master, imposes no liability on 
the latter,unless the master participated in, au¬ 
thorized, or ratified the shooting,and this is true, 
although It was by reason of his employment that the 
servant acquired the facihties to commit the acL*^® 


The rule is otherwise, however, where the shooting 
can be said to be withm the scope of the servant’s 
employment, as where the servant has authority to 
eject trespassers from the master’s premises,^® or to 
make arrests,^® and the shooting is done while eject¬ 
ing trespassers or making the arrests; and the em¬ 
ployer is not relieved because the servant exceeded 
his authority m the details of performance, or even 
violated express instructions, or that in committing 
the act he lost his temper,or although the use of 
any but reasonable and necessary force was express¬ 
ly prohibited However, there is authority to the 
effect that the mere employment of a watchman to 
guard property and keep away trespassers does not 
involve authority to shoot trespassers ;'^® and it has 
been held that, if the watchman shoots a trespasser 
after he has left the premises, such act is not within 
the scope of his authonty,®® although there is au¬ 
thority to the effect that, where the servant is au¬ 
thorized to carry firearms to protect the master’s 
property from injury and directed to use them when 
considered necessary, it cannot be said as a matter 
of law that the servant is not acting within the scope 
of his emplo^-ment m shooting a third person not 
on the premises but near them ®^ If the watchman 


Hied 63 set 855. 318 US 784, 87 
LEd 1161, reheanne: denied 68 S 
Ct 1166, 319 US 781, 87 LSd 
1725 

Ind—^Sfoakina Storea v De Hart, 29 
NIB 2d 948, 217 Ind 622 

89 CJ p 1309 note 27 [aj 

68. Ind —^Hoakina Stores t De 
Hart, 29 NB2d 948. 217 Ind 622 

Liability of master baaed on negli¬ 
gence in retaining servant see su¬ 
pra S 569 

68- Tex—Oozpu Joila quoted in 
Hagnolia Petroleum Co v Guifey, 
GivApp, 59 SW2d 174, 175 

39 C J p 1809 note 28 

TO- Mich—^Mofflt V White Sewing 
Mach Co., 183 NW 198, 214 Mich 
496 

71. Ala—^Knight Iron & Metal Go 
V. Ardis, 199 So 716, 240 Ala 806 

Ark—^Hough v Leech, 62 SW2d 14, 
187 Aik 719 

Ill—Metaler v Layton, 25 NB2d 
60, S78 U1 88 

Ey.—McBee'a Adm’x v Indian Head 
Minmg Co, 132 SW2d 616, 280 
Ky 82—Creamer v. Kroger Gro¬ 
cery & Baking Co, 86 SW2d 288, 
260 Ky. 544—^Maggard v. Kentucky 
King Coal Co. 273 SW 451, 209 
Ky 809 

Maaa—Giarmataro v Adams, 176 N 
JB3. 610, 276 Maaa 621, 76 ALR 
1171 

Mich—Martin v. Jones, 4 NW2d 
686, 302 Mich. 366. 


Miaa —^Natchez, C & M R Co v 
Boyd, 107 So 1, 141 Alias 698 
Mo—Porter v Thompaon, 206 SW 
2d 609 

NT—Ford V Gland Union Co, 197 
NB 266, 268 NT 243, leargument 
denied 198 NB 646. 268 NT 664 
Tex—^Burna v Texes Midland R R, 
Civ App , 167 S W 264—Grubb v 
Galveaton, H & S A R Co, Civ 
App, 163 SW 694, error refused 
Wash—Brazier v Betts, 113 P 2d 34, 
8 Wash 2d 549 
39 C J p 1309 note 31 
78. Wash—^Brazier v Betts, supra 

73. Tex—Grubb v GaJveaton, H & 
S A R Co , Civ App, 163 B W 694, 
error refused 

39 C J p 1810 note 82 

74. Ala—Mount Vernon-Woodberry 
Mills V Little. 188 So 710, 222 
Ala 605 

Ill—^Metzler v Layton. 19 NB2d 
130, 298 Ill App 529, affirmed 26 
NB2d 60, 873 Ill 88 
iCan—Wilson v Fowler Packing Co, 
266 P 1109, 128 Kan 470 
Ky —^Louisville ft N R Co v 
Moore's Adm’r, 166 SW.2d 68, 292 
Ky 228 

Miss—Jefferson v Tazoo ft M V R 
R Co. 11 So 2d 442, 194 Mias 729 
Pa —^Pilpovich V Pittsburgh Coal 
Co. 172 A 136, 814 Pa 686 
Tex—^Hudson v St Louis South¬ 
western R Co, Com App , 298 S W 
811, rehearing denied 296 SW. 677 
—Gulf, G. ft S F. Ry Co. v. Cobh. 
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CivApp, 45 BW2d 323, error dis- 
miseed—Chicago, R I ft G Ry 
Co v Caiter, CivApp, 250 SW 
192, affiimed. Com App, 261 S W. 
185 

89 C J P 1310 note 33 

75. Kan—^Wilson v Fowler Pack¬ 
ing Co , 266 P 1109, 123 Kan 470 
89 C J. p 1810 note 34 
'76. Ky—^Louisville ft N R Co v 
Moore's Adm'r. 166 SW2d 68, 292- 
Ky 228 

89 G J p 1310 note 36 
77. Tex —^Hudson v St Louis 
Southwestern R Co , Com App, 291 
SW 811, rehearing denied 296 S. 
W 677—Campbell v Lancaster, 
CivApp. 209 SW 269 
7& N J —^Letts T Hoboken R, 

Warehouso ft Steamship Connect¬ 
ing Co, 67 A 392, 70 NJLaw 358 
79. Okl—^Rawley v Commonwealth 
Cotton Oil Co, 211 P 74. 88 Okl 
29 

89 GJ p 1310 note 88 
flhootliLg by trap gnu 
Owner of premises was not liable 
for death of tiespasser killed by 
shot from concealed spring or trap 
gun set up by caretaker without 
knowledge of owner—Giarmataro v. 
Adams, 176 NB 610, 276 Mass 621, 
76 ALR 1171 

aa Iowa—Golden-v Newbrand, 2 N 
W 637, 62 Iowa 69. ZB km IR 267 
89 C J P 1810 note 89 

8L Ky.-^Robarda v. F. Bannon 



57 C.J.S. 


MASTER AND SERVANT 


§ 577 


akoots at a person who is not on the master’s prem¬ 
ises and IS making no attempt to trespass thereon, 
the master is not liable 

Injuries negligently inflicted While it has been 
held that, where the master intrusts an unsafe fire¬ 
arm to a servant and a third person is injured there¬ 
by as a result of the servant’s careless carrying of 
the firearm, the master is liable irrespective of 
whether the servant was acting within the scope of 
his employment at the time the injury occurred, 
it is generally held that the master is not liable for 
injuries negligently inflicted on a third person by a 
servant in the handling of firearms while not acting 
within the scope of his employment.^* On the other 
hand, if the negligent shooting resulting in the m- 
juiy complained of may be said to be within the 
scope of the servant’s authority, the master will be 
liable therefor.*® 

Contributory fault of plaintiff. It has been held 
that a person detected in the commission of a crime, 
and shot by a servant while attempting to escape ar¬ 
rest, is barred from recovering civil damages against 
the master by his own contributory fault.®* 

Where the employee himself is not liable, the em¬ 
ployer is not liable.*^ 


If a servant is hired to guard the mastcr^s per¬ 
sonal property on the land of another, the servant 
IS not acting within the scope of his employment in 
shootmg a trespasser on such land merely because 
he refuses to leave the premises, whcie it does not 
appear that the trespasser had taken oV attempted 
to take any of the personal property ** 

§ 576. Personal Liability of Servant 

Liability of a servant to third persons generally is 
discussed infra § 577, and to fellow servants infra 
§ 578 

Examine Pocket Parts for later cases. 

§ 577. -To Third Persons Generally 

A aervant may be liable for an injury to a third 
person, notwithstanding the servant was acting in his 
capacity of servant at the time of the injury and not¬ 
withstanding the master may be liable for the tort of 
the servant under the doctrine of respondeat superior. 

The fact that a person is actmg in his capacity as 
servant of another at the time of an injury to a third 
person does not of itself relieve the servant of lia¬ 
bility for such injury,** and the fact that the mas¬ 
ter may be held liable for the tort of the servant un- 


Sewer Pipe Co. IIS SW. 429. ISO 
Ky 380, 132 Am SR 894, I 8 I 1 RA. 
NS, 928 

M 18 B—JeflEerson v. Yazoo & M V 
R R Co. 11 So 2d 442, 194 maa 
729 

SSL NJ—Ward v Brie R Co. 100 
A. 1039, 89 NJLaw 'SSS 

NT—Grimes v Youna, 64 NT.S 
869, 51 App Div 239 

88 . Mich—Wiley v. Fere Marquette 
Ry Go, 209 NW 69, 286 Mich 
2T9 

84. US—Texas Breeders & Racing 
Ass'n V Blanchard. CCATex, 81 
F 2 d 882, motion dismissed 86 F 
2d 1019 

Idaho—Scri\ner v Bolsh Payette 
Lumber Co.. 268 P 19, 46 Idaho 
834 

NY—^Ford V Grand Union Co, 197 
NB 266, 268 NY 248, reargument 
denied 198 NE 646. 268 NY 664 

Tex —^Bums v. Texas Midland R 
R, Civ App, 167 SW 264. 

89 C J p 1810 note 42 

86 . Idaho—Scrivner v Boise Pay¬ 
ette Lumber Co, 268 F 19, 46 
Idaho 884 

Ill-—Metsler v Layton. 26 NB2d 60, 
373 lU. 88 

Ky—Creamer v Kroger Grocery A 
Baking Co, 86 SW2d 288, 260 Ky 
644 

Pa —^Fletcher v Central Wrecking 
Corporation, 188 A. 612, 124 Pa 
Super 271—^Dunn v. Philadelphia 


A R R. Co, 25 Fa Diet. 156, af¬ 
firmed 66 Fa Super 406 
Tex—Chicago. R I A G Ry Co v 
Carter, Civ App, 250 SW 192, 
affirmed. Com App, 261 SW 136 
89 G J p 1311 note 48 
Shooting at destnxotive animals 
Where a watchman is employed, 
among other things, to protect the 
employer’s property against animals, 
such as rabbits or rats, with a pro¬ 
pensity to destroy the master’s prop¬ 
erty, and the watchman in shootmg 
at an animal injures a third person, 
he is acting within the scope of his 
employment and the employer is 
liable for the injuries sustained — 
Joy V Winder, CCAOkl.. 78 F2d 
283—39 CJ p 1811 note 43 [a] 
Pursuing bandit outslda premises 
Fact that office manager was out¬ 
side office when he shot plaintiff 
while in pursuit of bandits did not 
excuse master from responsibility to 
plamtitE or from application of doc¬ 
trine of x-espondeat superior—^Metz- 
ler V. Layton, 19 NB3d 130, 298 
Ill App 629, affirmed 26 NE2d 60, 
378 Ill 88 

88 L La—Gandiir v Louisville, N O 
A T R Co, 7 So 601. 42 LaAim 
477 

39 C J p 1361 note 11 

87. Ala.—Ashworth v Alabama 

Great Southern R Go, 99 So. 191, 
211 Ala, 20 


SelT-defeiase 

In action agamst master for death 
of deceased who was shot hy serv¬ 
ant, self-defense as a justification 
was not only available to servant 
had he been sued, but also to his 
master—^McMurrey Corporation v 
Yawn, Tex Civ App, 148 SW2d 664, 
error refused 

88 . NJ—Holler v. Ross, 63 A 472. 
68 NJLaw 824, 96 Am S R 646, 69 
LRA 943 

88 . US—^La Flower v Memll, DC 
Cal, 28 F 2d 784—Lanham v Cline, 
DC Idaho. 44 FSupp 897 
Ala—Carter v. Franklin, 173 So 861, 
884 Ala 116. 

Iowa —^Hough V Illinois Cent R 
Co, 149 NW. 886 , 169 Iowa 224. 
Me—^Hazen v. Wight, 82 A 887, 87 
Me 233 

N C —Williams v Charles Stores Gs. 

184 SB 496, 209 NC 691 
39 C J p 1811 note 48 
Duty to use duo owe 
Servant does not escape from In¬ 
dividual duty to treat with proper 
care persons with whom servant 
must come in contact to carry on 
master's business —^Newton v. South¬ 
ern Grocery Stores, D.CSC, 16 F 
Supp 164. 

Oonvmlou 

Even though a person has acted 
as the servant of another, such per¬ 
son may, under some circumstances, 
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der the doctrine of respondeat superior does not of 
Itself relieve the servant of liability 90 Generally 
It is not the servant's contract with his master which 
exposes the servant to, or protects him from, liabil¬ 
ity to third persons,91 and liability does not arise 
from the existence of the relation of master and 
servant ;99 the servant's liability arises from his 
breach of a duty owed to a third person under the 
law,93 or, as otherwise stated, from the servant's 
common-law obligation so to use that which he con¬ 
trols as not to injure another 9* 

It has been laid down broadlj' that a sen^ant is 
liable for an injury to third persons caused solely by 
the servant’s negligent act m the course of his em- 
ployment,95 where the wrongful act of the servant 
is the direct and proximate cause of the mjury98 
In order to constitute a cause of action against a 
servant in favor of a third person, however, the 


negligence charged must constitute a breach of duty 
which the servant owes to such third person 97 
Generally the servant is rendered liable by such 
breach of duty,98 and it has been held or recog¬ 
nized that, where in the performance of the duties 
of his employment the servant owes a duty to the 
public as well as to his master, the servant may be 
liable to a third person for an injury resulting from 
a violation, nonperformance, or negligent perform¬ 
ance, of such duty.99 

Where the act of the servant is not a mere omis¬ 
sion of duty but is a misfeasance he, as well as the 
master, will be liable to a third person injured there¬ 
by;^ and, if acting outside of the scope of his em¬ 
ployment, he may be liable even though the master is 
not liable ^ In some jurisdictions a distinction is 
drawn between acts of misfeasance and nonfea¬ 
sance, and it is held, as a general rule, that the serv- 


be liable for conversion of property 
Me-^mitb v Colby. 67 Me 169 
It I —Singer Mfg Co v King. 14 RI 
611 

BmployeeB of difFerai masten 
engaged on the same premises in the 
prosecution of one construction proj¬ 
ect were business invitees with a 
duty of exercising reasonable care 
for their mutual safety—Wallace v 
King. 80 P 2d 623, 27 Cal App 2d 174 

90. US—Newton v Southern Gro¬ 
cery Stores. DC SC, 16 FSupp 
164 

Fla—Greenberg v. Post, 19 So 2d 714, 
166 Fla 186 

Ga—Atlantic Coast Line R Co. v 
Knight, 171 6K 919, 48 GaApp 
63 

WVa—^Flemmg v. Nay, 200 SE 677, 
120 WVa. 626 

91. Ga—Southern Ry Co. v Smith. 
191 SE 181,. 65 GaApp 689—At¬ 
lantic Coast lane R Co v Emght, 
171 SE 919, 48 GaApp. 63 

92. Mo—^Ryan v. Standard Oil Co 
of Indiana, App, 144 B W 2d 170 

98. Mo—^Ryan v. Standard Oil Co 
of Indiana, supra 

94h Ga—Southern Ry Co v Smith, 
191 SE 181. 66 GaApp. 689—At¬ 
lantic Coast Line R Co v Kmght, 
171 SE 919, 48 Ga.App 63 
95. lU—Lasko v. Meier, 67 NE2d 
162, 894 lU 71 

Ind—^Bailey v Washmgton Theatre 
Co., 41 NE2d 819, 112 Ind App 836 
—^Dunbar v Demaree, 2 NE2d 
1008, 102 Ind App 686. 

86 . US—^Forrest v Southern Ry 
Go, DCSC, 20 FSupp 768 

Ark.—^Missouri Pac R Co v Mil¬ 
ler, 41 SW2d 971, 184 Ai^ 61, 
certiorari demed 62 S Ct. 210, 284 
U.S 688, 76 LEd. 680 

87. Mont—Ulmen v Schwieger, 12 
P 3d 866, 82 Mont SSL 


iKD—McBainv Lang, 218 NW 641, 
56 ND 680 

Okl —Chicago, R I & P Ry Co v 
Witt, 291 P 69, 144 Okl 246 
Snllloieaoy of mine snppoitB 
Duty of superintendent of nuning 
comjiany to adjoining landowner to 
support mines which had been aban¬ 
doned for many years at time super- 
mtendent assumed duties related only 
to need of artificial supports, and 
did not concern sufficiency of sup¬ 
ports left at tune of abandonment of 
mines, except as they should have 
been supplemented to satisfy duty 
of ordinary care.—Sloss-Sheffleld 

Steel & Iron Co v Wilkes, 165 So. 
764, 231 Ala 611, 109 ALR 886 
XnSPsotioiL and rapsax 
Mere nonfeasance or omission of 
resident superintendent or foreman 
to perform his duties to his master 
of inspection and repair does not 
render him liable to third persons 
for injuries occasioned because of 
such nonfeasance or omission, he 
having duty to his employer rather 
than to injured third person—Davis 
V. St Louu & S F Ry Co, D C Okl, 
8 FSupp 619 

90L Cal—^Peterson v General Geo¬ 
physical Co, App, 185 F 2d 66— 
Wills V. J J Newberry Co, 111 
P2d 346, 48 Cal App 8d 696. 

Mo—^Devine v Kroeger Grocery & 
Baking Co, 162 SW2d 818, 399 
Mo 621. 

99. US —^Burrlchter v Chicago. M 
& St F R Co, D C Minn, 10 F 2d 
166—^Donaldson v Tucson Gas, 
Electric Light As Power Go, DC 
Ans, 34 F.Supp 246 
Ga—Southern Ry Co. v Sewell, 90 
SE 94, 18 GaApp 644 
NC—Williams v. Charles Stores 
Co. 184 SE 496, 209 NC 591 
L Ga—Southern Ry Co v Se- 
weU. 90 SE 94, 18 GaApp 644. 
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Ill—Metzler v Layton, 19 NE2d 
180, 298 Ill App 629, affirmed 25 
N E 2d 60. 873 Ill 88 
Kan—Oorpiui Jims cited In Duen- 
sing V Leaman, 102 P 2d 992, 994, 
162 Kan 42 

La—^Young v Broussard, App. 189 
So 477 

Mo—^McMahon v Chicago, B & Q 
R Co, App, 277 BW 356 
SC—Johnson v Atlantic Coast Line 
R Co, 140 BE 448, 142 SC 126 
89 C J. p 1811 note 48. 

Positive w r o n g 

Act of misfeasance is positive 
wrong, and every employee owes 
duty not to injure another by a neg¬ 
ligent act of commission.—Shirkey 

V Keokuk County, 281 NW 837. 225 
Iowa 1169—^Montamck v McMillin,. 
280 NW, 608, 226 Iowa 442 

Positive negligent sots 
An employee may be held person¬ 
ally liable at suit of a third person 
for positive neghgent acts commit¬ 
ted by him—Greenberg y. Post, 19 
Sb 2d 714, 166 Fla. 136 

Various torts 

Where the cause of action is for 
negligence, assault false imprison¬ 
ment or Araud and deceit, the serv¬ 
ant IS liable because of his own mis¬ 
feasance or wrongful act—^Blasinay 

V Albert Wenzlick Real Estate Co,. 
138 SW2d 721, 235 Mo App 626 

2i Ark —^Pickens v Westbrook, 89 
SW 2d 830, 191 Ark 166 
Ga—^Frazier v Southern Ry Co, 35 
S E 2d 625, 73 GaApp 68, reversed 
on other grounds 87 SE2d 774, 
200 Ga 600, conformed to 88 SE 
2d 188, 73 GaApp 816—Southeast¬ 
ern Fair Ass'n v Wong Jung, 102 
S E 82, 24 Ga App 707 
Minn—^Kwieohen v Holmes & Hal- 
lowelL Co, 118 NW. 668, 106 Mitiw, 
148, 19 LRA,NS.. 265. 
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ant IS liable only for acts of misfeasance ,3 but in 
other jurisdictions it is held that the servant may be 
personally liable to a third person for injuries sus¬ 
tained, whether his wrongful acts causing the injury 
were those of misfeasance or nonfeasance,^ liability 


being dependent on the existence of a duty to the 
third person and breach of such duty as the proxi¬ 
mate cause.3 

In any event, no action can be maintained against 
a servant unless he can be considered a wrongdoer;® 


3. NT—Potter v Gilbert 115 N i 
T S 425, 130 App Div 632, affirmed 
90 NE 1165, 196 NY 676 
39 CJ p 1311 note 60 
Xn G-eorgla 

(1) The broad statement that a 
servant is liable for a misfeasance, 
but not for a nonfeasance, has long 
been an accepted principle—Atlan¬ 
tic Coast Line R Co v Knight 171 
SE 919, 48 GaApp 63 

<2) The principle has been criti¬ 
cized and limited, but the tendency 
has been nominally to adhere to 
the letter of the principle, but to 
say that a nonfeasance in most in¬ 
stances amounts to a misfeasance 
—^Atlantic Coast Line R Co v 
Knight supra. 

(3) It has been laid down that a 
servant is personally liable to a 
third person when his wrongful act 
in the course of employment is the 
direct and proximate cause of in¬ 
jury to the third person, whether 
the wrongful act is one of misfeas¬ 
ance or nonfeasance—Southern Ry 
Co V Smith, 191 S E 181. 66 Ga App 
689—Atlantic Coast Line R Co v 
Knight supra. 

(4) Failure of an employee dig¬ 
ging a ditch to cover it up so as to 
render it safe for people lawfully 
in the neighborhood at mght is part 
of ditch construction, and is an act 
of misfeasance and not nonfeasance 
—Southern Ry Co v Bottoms, 134 S 
E. 824, 36 Ga.App. 804 

(6) The servant's liability is based 
on the ground that he is a wrong¬ 
doer and responsible for any injury 
that he may cause—^Risby v Sharp- 
Boylston Co, 7 S E 2d 917, 62 Ga 
App 101—^Atlantic Coast Line R Co 
V Knight 171 SE 919, 48 GaApp 
68 . 

(6) Before liability may arise, 
however, it Is essential that there 
should have been an agreement to 
perform, or an assumption of per¬ 
formance of, an act with respect 
to which the alleged liability arose 
—Risby V Sharp-Boylston Co, 7 S 
E2d 917, 62 GaApp. 101 
In WsBouzl 

(1> The rule stated In the text 
has been announced 
U S —^Franklin v. May Department 
Stores Co, D C Mo. 26 F Supp 736 
Mo —^Ryan v Standard Oil Co of 
Indiana, App, 144 SW2d 170— 
McMahon v. Ghioago, B ft Q R. 
Co, App, 277 SW 866. 

39 C J p 1811 note 60 

<2) The rule has been questioned 


and criticized but apparently has not 
been overruled expressly, the court 
suggested as the moat reasonable 
test of liability "the rule that a 
servant or agent is liable for acts 
or omissions causing injury to third 
persons whenever, under the circum¬ 
stances, he owes a duty of care in 
regard to such mattezs to such third 
persona In short, he would be lia¬ 
ble whenever he is guilty of such 
negligence as would create a lia¬ 
bility to another person If no rela¬ 
tion of master and servant or prin¬ 
cipal and agent existed between him 
and someone else"—^Lambert v 
Jones. 98 SW2d 762, 759, 339 Mo 
677 

(8) It has been stated that usually 
a wrongful comimssion is regarded 
as misfeasance, while a wrongful 
omission is a nonfeasance, within 
the meaning of the rule—Ryan v 
Standard Oil Co. of Indiana, supra 

(4) However, a wrongful ozms- 
sion IS not always regarded as mere 
nonfeasance, and under some cir¬ 
cumstances 18 regarded as misfeas¬ 
ance 

U S —^Franklin v May Department 
Stores Co, supra 

Mo—^Ryan v Standard Oil Co of 
Indiana, supra. 

(5) Where the servant is in ac¬ 
tive control and management of an 
instrumentality, the servant may be 
liable whether his negligence con¬ 
sisted of affirmative or negative acts 
—Zumwalt V Chicago ft A R Co, 
266 SW 717 

(6) Servant is liable to third per¬ 
son for nusfeasance if he negligently 
performs duty undertaken, whether 
negbgence is omission or commis¬ 
sion —^Varas v James Stewart ft Co, 
17 SW2d 651. 223 Mo App 386 

(7) Mimstenal servant is not lia¬ 
ble to third person for omitting 
something not within hia duties as 
servant—^Varas v James Stewart ft 
Co, supra. 

4. Iowa—^Montanick v. McMillln, 
280 NW 608, 225 Iowa 442 
Ky—^Pirtle's Adm'x v ECargis Bank 
ft Trust Co, 44 5 W.2d 641,- 241 Ky 
456, followed in Taylor’s Adm'x v 
Hargis Bank ft Trust Co, 44 S.W 
2d 649, 241 Ky 36 and Firtle's 
Adm'r V. Hargis Bank ft Trust Co, 
49 SW2d 1002, 243 Ky 752 
Me—^Brooks v Jacobs. 81 A 2d 414, 
139 Me 871. 

NC.—Wachovia Bank ft Trust Co 
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V Southern Ry Co, 183 SE 620, 
209 NC 304 
39 C J p 1811 note 61 
Xn Alabama 

(1) The rule stated in the text 
has been recognized —Oorpns Jnns 
cntad IB Carter v Franklin, 173 So 
861, 863, 234 Ala 116—39 C J. p 1811 
note 51. 

(3) It has been held or recogrmzed, 
however, that if a servant omits to 
enter on the performance of a duty 
which the master owes another the 
servant would not be liable to such 
other for the omission—Southeast¬ 
ern Greyhound Lines v. Callahan, 13 
So 2d 660, 244 Ala 449—Sloss-Shef- 
fleld Steel ft Iron Co v Wilkes, 166 
So 764, 231 Ala 511 

(3) But. where the servant enters 
on the service and negligently per¬ 
forms It, he IS liable, even though 
the negligence of the servant may 
result from his omission to do what 
ought to have been done by him or 
anyone else in exercising due care 
in performing the service—South¬ 
eastern Greyhound Lines v Calla¬ 
han, supra—SloBs-Sheffleld Steel ft 
Iron Co V Wilkes, supra. 

6. Me—^Brooks v Jacobs, 81 A 2d 
414, 13'9 Me 371 

6. Ala—Oorpua Juxis cited In. Car¬ 
ter V Franklin, 178 So 861, 863. 
284 Ala 116 

Ga—^Monroe v Guess, 164 SE 301, 
41 GaApp 697. 

Kan—Campbell v Weathers, 111 P 
2d 73. 153 Kan 316 
ND—McBain v Lang, 218 NW 641. 
66 ND 630 

Okl—Wick V WELBSon, 142 P 2d 124, 
193 Okl 209 
39 C J p 1312 note 62 
Wont of oontarol of uurtrimisiLtallty 
Servant is not liable to third per¬ 
son for negligence of master with 
respect to instrumentality not op¬ 
erated or controlled by him —^McBain 
V Lang, 218 NW 641, 56 ND 680 
OoBVersloB 

(1) A person acting under the di¬ 
rection of another as servant is not 
guilty of conversion merely by car¬ 
rying articles from place to place 
without any knowledge of wrong¬ 
doing, supposmg the articles to be¬ 
long to or to be rightfully In the 
possession of the person f^om whom 
they are received.—Smith v. Colby, 
67 Me 169. 

(2) The reception of goods by a 
servant from one whom he is en¬ 
titled to regard as the owner and 
the transportation of such goods to 
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and, where the servant obeys the commands of his 
master without negligence on his part, generally he 
is not liable for injunes to third persons unless he 
knew, or had reason to believe, that the act or acts 
were hazardous and liable to occasion injuiy to some 
third person ^ It has been held that a servant who 
innocently obeys the orders of his master without 
knowledge that he is acting wrongfully is not liable 
to the person injured,® but it is otherwise where the 
servant knows that the act commanded to be done is 
unlawful ® A servant may be liable to a third person 
who IS injured by the servant’s negligent handling of 
property where the serv-ant owes a duty to such 
third person in this respect,espeaally where he 
has the complete control of property,and, accord¬ 
ing to some cases, one who actually participates in 
a negligent use of property, with full knowledge of 
danger to third persons, is negligent, and he cannot 
avoid liability by showing that he merely assisted 
the negligent owner as servant or agent The 
view has been expressed, however, that a servant 
owes a duty to protect a third person only when the 
servant has such control over the property as the 
master otherwise would have 


An employee who does not partiapate in the acts 
of another employee of a common master, on which 
It is sought to predicate liability to a third person, 
IS not liable for such acts The selection by an 
employee of a substitute is not negligence on the 
part of the employee toward the public if the sub¬ 
stitute IS competent and there is no failure of due 
supervision The view has been taken that a 
servant is not liable in tort for procuring a breach 
by the master of the master’s contract with a third 
person.1® 

§ 578- -To Fellow Servants 

As B general rule a servant may be liable for In¬ 
juries negligently inflicted by him on a fellow servant 
m the transaction of the master's business. 

While in some earlier cases the rule was an¬ 
nounced that a servant is not liable for injuries to 
a coservant due to his negligence,this doctrine has 
quite generally been repudiated and the general rule 
IS well settled that a servant may render himself li¬ 
able for injuries negligently inflicted by him on a 
fellow servant in the transaction of the master’s 
business.1® This rule does not rest on any duty im¬ 
posed by privity of contract, but depends on the com- 


the master to whom they are sent 
do not constitute tortious acta and 
do not render such servant liable 
as for a conversion —^Burditt v 
Hunt, 26 Me 419, 43 AmD 289 
(8) Where a servant received from 
hiB master a trust ftind of another 
and held and disbursed It under the 
master's orders, with notice of the 
rlffhts of such other and of the 
master's insolvency, the master, and 
not the servant, had control of the 
fund, and the servant was not lia^ 
bla for convertinff it—Hodgson v 
St Paul Plow Co, 80 NW 966, 78 
Minn. 172, and note, 60 IjHA. 664 
7- US—Qustaflion v. Chicago, R I 
ftp R. Co, CCMo, 128 F. 85. 

8 L Colo—^Ashera.ft v. Tucker, 216 P 
877, 78 Colo 868. 28 A.LR. 692. 

9L NH—Hill V. Caverly, 7 NH 216, 
26 AmD 786 

Or—Corpus Juris dtsd In Wood v 
Miller, 76 P.2d 968, 966, 168 Or 
444 

10 . Mont—Ulmen v, Schwieger, 12 
F 2d 866, 92 Mont 881 

11. Mo—Giles V Moundndge Mill¬ 
ing Co., 178 S.W2d 746, 861 Mo. 
668 —Lambert v Jones, 98 SW2d 
762, 889 Mo. 677—^Brown v Teckel, 
Fanckson ft Co, App, 129 SW.2d 
66 . 

UL Mass—Bottcher v Buck, 168 
NF. 182, 265 Mass 4—Corliss v 
Keown, 98 HF 143, 207 Mass 149 , 


13. Mont—^Ulmen v Schwieger, 12 
P 2d 856, 92 Mont 881. 

14. Ga —^Massachusetts Cotton Mills 
V Hawkins, 139 SF 62, 164 Ga 
694. answers conformed to 139 S F 
428, 87 GaApp 198 

Ofw—G iusti V C H Weston Co, 108 
P2d 1010, 165 Or 626—Wemmett 
V. Mount, 292 P. 93, 184 Or 805 
S C —^Beauchamp v Winnshoro Gran¬ 
ite Corporation, 101 SF. 856, 118 S 
C 622 

OomtTol of Instmmsntallty 
A servant is not liable to a third 
person for negligence of coservants 
with respect to an instrumentality 
not operated or controlled by him — 
MoBain v. Lang. 218 NW 641. 66 
KD. 6S0 

16. Neb—Rose v Glsi. 298 N.W 
833, 139 Neb 698 
W^rong to amployer 
Such selection constitutes a wrong 
to the employer where such delega¬ 
tion Is unauthorized—^Rose v Gisi, 
supra. 

16. NT—Hicks V. Haight, 11 NTS 
2d 912, 171 Misc 151 

17. Mass—Albro v. Jaquith, 4 Gray 
99, 64 Am D 58 

39 G J p 1312 notes 68, 69 

18. Qa .—^IDunn v Gallahar, 88 SF 
2d 882, 73 GaApp 136—Moody v 
Hardeman, 162 S F 668, 44 Ga 
App 676 

Kan—^Le Clair v Hubert, 107 P.2d 
703, 162 Kan 706 
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Mass —^Bresnahan v Barre, 190 N F 
816, 286 Mass 693—Rose v Frank¬ 
lin Surety Co, 183 NF 918, 281 
Mass 638 

Miss—Corpus Juris guotsd In Greer 
V Pierce, 147 So 303, 304, 167 
Miss 66 

NT—Judson v Fielding, 237 NTS 
848, 227 AppDiv 430. affirmed 171 
NE 798, 258 NT 596. and fol¬ 
lowed in Johnson v Palmer, 243 
NTS 763, 229 AppDiv 813 
NC—Wooten v Holleman, 88 SE 
480, 171 NC 461 

Ohio—^Bsst Ohio Gas Co v O'Hara, 
17 Ohio App 852 

Pa—^Zimmer v Casey, 146 A 130, 
396 Pa 629 

Wis—^McGonigle v Gryphan, 329 N, 
W 81, 301 Wis 369 
89 C J p 1312 note 60 

Joint ontaxpiiaa or advantnrs 

(1) The rule of joint enterprise 
with resultant Imputation of negli¬ 
gence cannot be mvoked to prevent 
one servant from recovering from 
his fellow servant—^Bast Ohio Gkui 
Co V O’Hara, 17 Ohio App 862. 

(2) Occupcmt of automobile em¬ 
ployed by another to show customers 
houses and one driving automobile 
at time of accident as accommoda¬ 
tion for such other were fellow serv¬ 
ants, and there was no Joint adven¬ 
ture, as alfectmg liability of driver 
for injury to such occupant-^reer 
V. Pierce, 147 So. 803, 167 Miss. 66. 
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mon-law obligation of the servant so to conduct him¬ 
self as not to cause injury to another and the 
doctrme that exempts an employer from hability to 
his servant for injuries inflicted by a fellow servant 
does not m any way affect the liabihty of the servant 
inflicting the injury.*® His liability is not affected 
by the fact that the master has incurred no liability 
to the mjured servant,nor is his liability affected 
by the provisions of the Federal Employers* Liabil¬ 
ity Act,** and no right of action by an employee of 
a common carrier against his fellow servant is cre¬ 
ated by such act.** So also certain state employers* 
liabihty acts do not create a cause of action against 
an employee *^ 


In some cases it has been either held or intimated 
that the servant is liable only in case of misfea¬ 
sance,** but in others the distinction has been re¬ 
pudiated and the servant held liable for nonfeasance 
as well as for misfeasance** In some cases in 
which the distinction*^ has been considered or has 
been given effect, particular matters have been re¬ 
garded as cases of misfeasance** or as not being 
cases of misfeasance ** 

A servant is not liable for injuries to another 
servant where he has omitted no duty with which he 
IS personally charged,*® or where at the time of the 
injury the injured servant was working for himself 


■tatiu of IxULaponAiub oontraotors 
Coemployees occupy, as to each 
other, status of independent conti ac¬ 
tors, as aflectingr liability of one for 
injury to another—Zimmer v Casey, 
146 A 130, 296 Pa 629 
Dootrlne of reapondeet supazlor not 
applloahla 

Doctrine of respondeat superior 
does not apply to negligent acts as 
between coemployees so as to defeat 
liability —Zimmer v Casey, supra 
Servant engaged In own affair 
When servant engages in affair of 
his own, he ceases to act for master 
and becomes liable for his act — 
Waldo V Galveston, H & S A Ry 
Co, TezGomApp, 60 SW2d 274 
Dffect of workmen's compensation 
acts see the C J S title Work¬ 
men's Compensation Acts f 986, 
also 71 C J p 1680 note 64r-p 
1681 note 80 

18. Conn —Stulginski v Cizauskas, 
6 A 2d 10, 125 Conn 293 
Miss —^Mississippi Power & Laght 
Co V Smith, 168 So 876, 169 Miss 
447—Oorpus Juls quoted In Greer 
V Fierce, 147 So 808, 804, 167 
Miss 66 

Pa—Zimmer v Casey. 146 A 180, 
296 Pa 629 
89 C J p 1312 note 61 

80. Ga—Dunn v Gallaher, 88 S E 
2d 382, 72 GaApp 186 

Waji —Le Clair v Hubert, 107 P 2d 
708, 162 Kan 706 

Wls—Lawton v Waite, 79 NTW 821, 
108 Wis 244, 46 LRA. 616 
89 C J p ISIS note 62 

81. Maas—Osborne v. Morgan, 187 
Mass 1 

88 . US—^Lee V Central of Georgia 
R. Co. Ga, 40 SCt 264, 262 U.S 
109, 64 LEd 482 

88. US—Sheaf v Minneapolis, St 
P A S S M R. Co. CCAND, 
162 F2d 110. 

a«h in Oregon 

(1> The rule stated In the text has 
been applied,—Gray v Hammond 
Lumber Co. 282 F. «87. 118 Or 670, 


rehearing denied 233 P 661, 113 Or 
570—39 CJ p 1813 note 68 [a] 

(2) With respect to the provision 
of the statute imposing criminal lia¬ 
bility. it was laid down that the pro¬ 
vision neither enlarged nor lessened 
the liability of a servant in charge 
of particular work—^Malloy v Mar¬ 
shall-Wells Haidware Co, 178 P 207, 
90 Or 808, reheard 175 P 669, 90 Or 
803 and 176 P 689, 90 Or 808 
(8) In an earlier case, however. It 
was stated that the liability of a 
servant in charge of particular work, 
for injuries resulting from his fail¬ 
ure to iieiform the duties enjoined 
by the Employers' Liability Act, was 
not affected by a further pro\]Bion 
of that act declaring that a person 
In charge of particular work shall 
be held the agent of the employer m 
cases for damages —Cauldwell v 
Bingham & Shelley Co, 165 P 190, 
84 Or 257 

95. US—Morefleld v Ozark Pipe 
Line Corporation, DCOkl, 27 F2d 
890 

Mo—^McMahon v Chicago, B & Q 
R Co, App, 277 SW 366 
89 CJ p 1311 note 60, p 1313 note 
66 . 

88, Ey—^Evans Chemical Works v 
Hall, 167 SW 890, 169 Ky 399 
39 C J P 1313 note 67 
87. ■GKtsfeasaaaoe*’ and '^umfeas- 
saoe” dlstilBgiushsd 
Mass—Osborne v Morgan, 180 Mass 
102, 89 AmR 437 
89 C J p 1813 note 70 

a& Matters oonstitntlag misfeas- 
aaes 

(1) If a servant undertakes to per¬ 
form a particular work for master 
and has full charge and control 
thereof, he is liable to another serv¬ 
ant for on act of negligence, whether 
it be of commission or omission, and 
in such case any omission of duty 
on his part is deemed a misfeasance 
—^Vaughn v Mountain Grove Cream¬ 
ery, Ice A Electric Co., App, 276 S 
W 692, quashed In part on other 
grounds State ex rel Mountam 
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Grove Creamery, Ice A Electric Co 
V Cox, 286 SW 368, 815 Mo 619 

(2) A line construction superin¬ 
tendent and foreman, who chose 
time, place, and manner of replac¬ 
ing pole under power line, assisted 
in work, and fuled to have proper 
equipment, to deenergize power line, 
to warn oi Instruct employee subse¬ 
quently electrocuted, or to take other 
precautions, would be guilty of mis¬ 
feasance, rather than nonfeasance, 
and hence liable —^Dudley v Commu¬ 
nity Public Service Co , GCA Tex, 
108 F2d 119 

(3) Other matters see 89 CJ p 
1313 note 68 

89. Matters not oonstttntlng bus- 
feosuioe 

(1) Allegations of foreman's neg¬ 
ligence in directing employee to do 
certain work without sufficient light 
and without sufficient help were al¬ 
legations of nonfeasance, for which 
employer, and not foreman, was lia¬ 
ble—^McMahon v Chicago, B A Q 
R Co. Mo App, 277 SW 866 

(2) Other matters see 39 CJ p 
1813 note 69 

30. Ga—^Atkinson v Bibb Mfg Co, 

178 SE 637. 60 GaApp 434 
La—Wilson v Yazoo AM V R. Co. 

App, 181 So 600 

Mont —Thurman v Pittsburg A 

Montana Copper Co, 108 P. 688, 

41 Mont 141 

KC—^Rogers v American Tobacco 

Co, 178 SE. 94. 207 NC 866. 
Wyo.—Smith v Beard, 110 P2d 260, 

66 Wyo 876 
LiabiUty not shown 

(1) Fact that foreman told em¬ 
ployee to assist another In gettmg 
a barrel of paint, when there al¬ 
legedly was paint on the floor to 
foreman's knowledge, would not con¬ 
stitute negligence as ground for re¬ 
covery by employee for injuries suf¬ 
fered in fall on floor—Tucker Duck 
A Rubber Co. v Harvey, 164 S W.2d 
828, 202 Ark 1033 

(2) Foreman, expressing erroneous 
I opinion as to safety of Journey, was 
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and not for the master and the servant whom it is 
sought to hold liable was not in charge of, or con¬ 
nected with, such work In order to render an m- 
termediate superior employee liable to another em¬ 
ployee, there must be personal negligence of such 
superior employee, involving an immediate act or 
command which is the efficient, or coefficient, cause 
of the injury.82 A servant is not liable for injuries 
to another servant because of the failure of the mas¬ 
ter to furnish a safe place to work or suitable ap¬ 
pliances or mstrumentalities33 or for the negligent 
failure of another employee, on whom rested the 
ducy, to take proper precautions to protect work¬ 
men It has been held that a servant is not hable 
in tort for procuring a breach by die master of a 
contract for the employment of another.^^ 

Servants are not jointly liable for inj‘uries to an¬ 
other serv^ant unless caused by their joint negli¬ 
gence , each is liable onl> for his own negligence 


§ 579. Joint or Several Liability of Master 
and Servant 

In lome, but not In all, jurisdictions a joint ac¬ 
tion will lie against a master and servant in cases in 
which the master is liable solely under the doctrine of 
respondeat superior; usually a joint action will lie 
where the concurrent negligence of the master and of 
the servant it the cause of the injury to another serv¬ 
ant. 

There is a conflict of authority as to whether a 
master and servant can be sued jointly where the 
liability of the master is based not on a participa¬ 
tion by him in the servant's tort, but solely on the 
doctrine of respondeat superior.®*^ In some juris¬ 
dictions, where the master's liability for the negli¬ 
gent or wrongful act of the servant is based solely 
on the doctrine of respondeat superior, and not by 
reason of any personal share in the negligent or 
wrongful act, by his presence or express directions, 
a joint action cannot be brought against them ,3® 
the liability of the master and of the servant in such 
case IS regarded as several,®® and not as joint and 


not liable to employee freesinsr ui 
storm—^Brady v Oregon Lumber 
Go, 248 P 96, 117 Or 188. 46 ALB 
812, rehearing denied 245 P 732. 118 
Or 15, 46 AL R 812 
31 Or—Malloy v Marehall-Wells 
Hardware Co, 173 P 267, 90 Or 
803, reheard 176 P 659. 90 Or 303 
and 176 F 589, 90 Or 803 

32. ns —Whittle V. Atlaa Powder 
Go, DCTenn, 84 FSupp. 663 
Bmjdoyoe held Uable 

(1) General manager of afFaire of 
employer, who assumes to direct 
employee as to manner in which 
machine shall be operated, owes to 
employee duty of exercising ordi¬ 
nary care to give proper directions 
and orders regarding operation of 
machine, and failure to exercise such 
care constitutes negligence for which 
manager may be held individually 
liable, If such improper directions 
proximately cause injury.—^Hoever- 
man v Feldman, 235 NW 680, 230 
Wis. 667 

(3) Managing officer of employer, 
who could by ordinary care have aa- 
certained unaafe condition of appli¬ 
ance furnished by employer and used 
by employee under direction of man¬ 
aging officer, IS personally liable for 
injuries resulting to sudh employee 
—Kaumana v White Star Gee & Oil 
Co. 68 P.2d 281. 92 Utah 24 

(8) Superintendent employing In¬ 
fant at work forbidden by statute 
waa personally liable for injuries — 
ToBConi V Litsky, 186 A 667, 6 H 
JTMisc 100, reargument denied 186 
A 198, 6 NJMlso 368 

<4) It waa duty of superintendent 
of cotton gin to exercise reasonable 
care to prevent injury to person op¬ 


erating gin —^Mississippi Power & 
Light Co V. Smith, 163 So 876, 166 
Miss 447 

(5) Where employee in cottonseed 
oil null, who had been directed to 
fix any machinery he saw broken 
down or clogged up while engaged in 
hiB duties of oiling machinery, was 
both youthful and inexperienced, su¬ 
perintendent had duty to mstruot 
employee concermng best method of 
servicing cleaning machines and* to 
warn of hidden danger from revolv¬ 
ing cylinder which mangled em¬ 
ployee's arms as he attempted to 
clear machme of congested condition 
—^Perkins Oil Co of Delaware v 
Fitzgerald, 121 SW2d 877. 197 Ark 
14 

(6) Foreman of coal mine was 
guilty of gross negligence in per- 
zmttxng high voltage electric wires 
to dangle from roof of air course, 
the track in which was used to spot 
empty and loaded cars, with respect 
to liability of such foremen—West 
Kentucky Coal Co v Hazel's Adm'x; 
129 S W 2d 1000. 279 Ey. 6. 

US —Whittle V Atlas Powder 
Co, DCTenn, 34 FBupp 668 
89 O J P 1313 note 78 

Mi Mont —^De Sandro v Missoula 
Light & Water Co. 136 P. 711, 48 
Mont 226 

36- NY—Hicks V Haight. 11 NY 
S 2d 912. 171 Misc. 161. 

36. Mont —^Allen v Bear Creek 
Cool Co, 116 F 678, 48 Mont 269 

37. Ill —Corpus Juris guoted la 
Barran v. Adonick, 261 Ill App 481, 
483 

Pa —Corpus Juris eltad la Hast 
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Broad Top Transit Co v Flood, 
192 A 401. 402, 826 Pa 363 
39CJ p 1314 notes 86, 86 

38L US—^Ammond v Pennsylvania 
R Co, CCA Ohio, 125 F 2d 747, 
certiorari demed i62 S Ct 1283, 816 
U S 691. 86 L Eld 1762 
Mass—Gordon v Cross & Roberts, 
191 NE 407, 287 Mass 863—Pop- 
kin y Goldman, 166 NE 666, 266 
Mass 631 

Ohio—Ohio Casualty Ins Co v Ca^ 
polino, App, 66 N E 2d 287— 

Schultz V Brunhoff Mfg Co, 153 
NE 924, 22 Ohio App 220—^Kaiser 
V Rodenbaugh, Com FI. 68 N E 2d 
289—^Albers v Great Central 
Transport Corporation, 14 Ohio 
Bupp 25 

89 C J p 1314 note 65 
za Vermoat 

(1) The rule stated In the text ob¬ 
tains—Jones V Valisi, 18 A 2d 179 
111 Vt 481—^Raymond v Capobianco 
178 A 896, 107 Vt. 296, 98 A L R 
1051 

(2) In a case arising in the fed¬ 
eral court in Vermont involving an 
injury which was sustcuned in Ver¬ 
mont, the right to sue the master 
and servant jointly was upheld — 
Henry W. Putnam Memorial Hospi¬ 
tal V. Allen, CCAVt, 84 F2d 937. 

Sfti Mass—^Eorcher y Burbank, 21 
NE2d 642, 808 Mass 303, 124 A 
L R 1292—Gordon v Cross & Rob¬ 
erts, Inc. 191 NE 407, 287 Mass 
862 

Ohio—Schultz V. Brunhoff Mfg Co, 
168 NE. 924. 22 Ohio App 230 
Vt—Jones V Valisi, 18 A 2d 179, 111 
Vt 481—Raymond v Capobianco, 
178 A 896, 107 Vt 295, 98 ALR 
1061. * 
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several 

In other jurisdictions, however, a joint action 
against a master and his servant may be maintained 
for injuries resulting from the negligence or other 
wrongful act of the servant for which the master 
is liable under the doctrine of respondeat superior,^^ 
or the master and the servant may be sued sepa¬ 


§ 579 

rately;42 the liability of the master and servant m 
such case is regarded as joint and several,^2 but, 
notwithstanding the liability is so regarded, accord¬ 
ing to some cases they are not regarded as joint 
tort-feasors 

Where the injury is due to the concurrent neg¬ 
ligence or other torts of a master and of a servant, 


MASTEB AND SERVANT 


AotloB. affailut maatar or servant 

(1) One injured through negli¬ 
gence of a servant acting for his 
master may sue either the servant 
or the master, or both in separate 
actions, since a Judgment against 
one. until satisfied, is no bar to an 
action against the other—^Losito v 
Kruse. 24 NE2d 705, 136 Ohio St 
183, 126 ALR 1194—Schultz v 

Brunhoff Mfg Co. 163 NB 924, 22 
Ohio App 220. 

XilabUlty of master seooaidary 
Ohio —Ohio Casualty Ins Co v. 

Capolino, App. 66 N B 2d 287 
HO. Vt —Jones V Valisi, 18 A 2d 
179, 111 Vt 481—Raymond v 

Capobianco, 178 A 896. 107 Vt 295, 
98 ALR 1051 

41. U S —^Norwalk v Air-Way Blec- 
tric Appliance Corporation, CCA 
NT. 87 P2d 817. 110 ALR 183 
—Corpus juris dtod u La Flower 

V Merrill, DC Cal, 28 F 2d 784. 
786—^Burrichter v Chicago, M & 
St P R Co, DC Minn, 10 F2d 
166—^Norwood v Carolina Power 
& Light Co, DC SC, 74 FSupp 
483—^Forrest v Southern Ry Co, 
D C S.C, 20 F Supp 768—^Newton 

V Southern Orooery Stores, DCS 
C, 16 FSupp 164—Donaldson v 
Tucson Cas, Blectric Light & Pow¬ 
er Co, DCAnz, 14 FSupp 246— 
Judd V Oregon Short Line R. Co, 
DC Idaho, 4 FSupp 667 

Ala—Gnffln y Bozeman, 178 So 867. 
284 Ala 186 

Ark—^Missouri Pac R Co v Miller, 
41 SW2d 971. 184 Ark 61. cer¬ 
tiorari denied 62 SCt 210, 284 U 
S 688, 76 LBd 680, stating Okla¬ 
homa law 

Cal.;—Rannard v Lockheed Aircraft 
Corp, 167 P2d 1, Sd Cal 2d 149 
Conn—Btulginski v Cizauskas, 6 A. 

2d 10, 125 Conn 293 
Fla.—International Shoe Co y Hew¬ 
itt. 167 So 7. 128 Fla 687 
Oa—Southern Ry Co y Davenport, 
148 SB 171, 39 GaApp 646 
Ind—^Bailey v Washington Theatre 
Co. 41 NB2d 819, 112 Ind App 
836 

Ky —Sherwood v Huber A Huber 
Motor Bzp Co, 161 S W 2d 1007, 
286 Ky 776, 186 A L R 268 
Md —^Bemheimer-Leader Stores v 
Burlingame, 186 A. 622, 152 Md 
284 

Mo —^Blasinay y Albert Wenzlick 
Real Estate Co. 188 SW2d 721, 
286 Mo App 626. 


Neb—^FOnda v Northwestern Public 
Service Co. 278 NW 836, 134 Neb 
480 

N J —Goodman v Grace Iron & Steel 
Corporation. 13 A 2d 228, 125 NJ 
Law 28 

N T —^Magidson y Bloom. 11 N T S 
2d 324. 170 Misc 882—Kinsey v 
William Spencer & Son Corpora¬ 
tion. 800 NTS 391, 165 Miso 143, 
affirmed 8 N T S 2d 529, 255 App 
Div 996, affirmed 22 NB2d 168, 
281 NT 601 

SC—^Parker v Bissonette, 26 SB 2d 
497, 203 SC 155. 147 ALR 773 
—Cravens y Laurence. IS6 SB 
269, 181 SC 166, followed in Sikes 
y Lawrence, 186 SB 926. 181 5 
C 235—Johnson y Atlantic Coast 
Line R Co, 140 SB 443, 142 S 
C 123 

Tex—^Texas & P R Co v Tucker, 
106 SW 764, 48 Tex Civ App llS, 
error refused 

Wash—Johns v Hake, 181 P2d 938. 

15 Wash 2d 651 
39 G J p 1314 note 86 

Xu XUmois 

(1) The rule stated in the text ob¬ 
tains —^Lasko y Meier, 67 N B 2d 
162, 894 Ill 71—Skala y Lehon, 176 
NB 832, 348 Ill 602—B F Hirsch, 
Inc, V C T Gustafson Co, 43 N B 
2d 128. 315 Ill App 66—Metzler v 
Layton. 19 NB2d 130, 298 Ill App 
6*29, affirmed 26 NB2d 60, 873 HI 
88—^Martin v Starr, 265 Ill App 189 
—^Richardson v Moore, 254 Ill App 
611—Corpus Juris Q.uotea lu Barran 
V Adanick. 261 Ill App 481, 488— 
Van Meter v Gurney, 240 HI App 
165 

(2) In some cases, howeyer, the 
right to sue the master and the neg^ 
ligent servant jointly was denied 

XT B —Scherrer v Foster, D C Ill, 6 
F2d 286 

HI —Buckley v Bdgewater Beach 
Hotel Co, 247 Ill App 289—Bart¬ 
lett y Sullivan, 241 HI App 410— 
89 0 J. p 1314 note 86. 

Xu FsnusylyBiila 

(1) It has been stated that, where 
an injury results to a third person 
from the negligent performance of 
his duties by an employee, the em¬ 
ployer and employee are not joint 
tort-feasors—Scotney y Weesaw. 56 
PaDist & Co 651 

(2) Under common-law practice 
seryant and master, not''being joint 
tort-feasors, could not be sued joint- 
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ly where the liability of the master 
was based on the doctrine Of re¬ 
spondeat superior —^East Broad Top 
Transit Co y Flood, 192 A 401, 326 
Pa 353 

(3) But under the statutes permit¬ 
ting the bringing in of additional 
defendants, whether hable over to 
the original defendant, or jointly or 
severally liable with him, or solely 
liable, plaintiff may join master and 
servant in one action, whatever the 
basis of their respective liabilities 
—^East Broad Top Transit Co y 
Flood, supra—^Marcus y Majr's Beau¬ 
ty Shop, Com PI, 29 Del Co 432— 
Brown V George B Newton Coal Co, 
Com FI. 28 Del Co 23—^Di Meglio y. 
Morgan, Com PI, 27 Del Co 202 

42. Ala—Griffin v Bozeman, 173 Sc 
857, 234 Ala 136 

Cal—Wills V J J Newberry Co, 
111 P2d 346, 48 Cal App 3d 695 
Ill—Skala T Lehon, 258 III App 
262, affirmed 175 NB 832. 848 HI 
602 

Ind —^Dunbar y Demaree, 8 N B 2d 
1008, 103 Ind App 586 
Ky—Sherwood y Huber & Huber 
Motor Bxp Co, 161 SW2d 1007, 
286 Ky 775, 135 ALR 263 

Md —Bemheimer-Leader Stores v. 
Burlingame, 136 A 622, 162 Md 
284 

Mo —Blasinay v Albert Wenzlick 
Real Estate Co, 138 SW2d 721, 
235 Mo App 626 

N J —Goodman v Grace Iron A Steel 
Corporation, IS A 2d 223, 125 N. 
JLaw 28 

SC—^Parker y Bissonette, 26 5B,'2d 
497, 203 SC. 165, 147 ALR 778 
Wash—Johns v Hake, 181 P2d 988. 
16 Wash 2d 651 

4& Miss —Granquist y. Crystal 
Springs Lumber Co, 1 So 2d 216, 
190 Miss 672 

Neb—^FOnda v Northwestern Public 
Service Co. 278 NW 836, 134 Neb 
430. 

NT—Magidson y Bloom, 11 NTS. 

2d 824, 170 Miac 882 
Va—McLaughlin y. Siegel, 185 SB. 
673, 166 Va 374 

Wash-^ohns y. Hake, 181 F2d 938, 
16 Wash 2d 661. 

44. Miss—Granqulat t. Crystal 
Springs Lumber Go., 1 So.8d 216, 
190 Miss. 672. 
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they may be liable jointly^s or jointly and several¬ 
ly,^® and the master and servant are jointly and 
severally liable in damages where they jointly breach 
some duty which they owe to a third person and 
damages result from such breach Where the 
act complained of is done by command of the mas¬ 
ter, the master and servant may be jointly liable,^ 
especially where the master personally assists in 
committing the act ^9 This principle has been ap- 
phed'where the master directs the servant to con¬ 
vert the property of another Where a master em¬ 
ploys a servant to do an act which involves the use 
of force against the person or property of another^ 
and the servant, in the course of his employment, 
uses force in a manner or to an extent unlawful and 
unjustifiable, both are answerable as trespassers and 
may be sued j'ointly 51 

Liability for %njwy to servant While the view 
has been taken that a joint action against a master 
and a servant will not he where the master is liable 
solely under the doctrine of respondeat supenor,®^ 
it has been held or recognized that a joint action 
will he against a master and a servant where the 
tort of such servant causes an injury to another 
servant for which the master is also liable,®® pro¬ 


vided, according to the rule in some jurisdictions, 
the injury was caused by the misfeasance of the 
servants so joined, as distinguished from mere non¬ 
feasance 5^ 

Also a joint action will lie where the master and 
servant each violates a duty owing to another serv¬ 
ant with a resultant injury to such other,5® where 
the negligence of the master concurs with that of 
the fellow servant so that the negligence of each 
proximately contributes to the injury,®® or where 
a vice principal violates a duty owed to another serv¬ 
ant by the master and such vice principal,®^ and in 
these circumstances the law will not undertake to 
apportion the negligence ®8 The rule permitting a 
joint action against a master and a servant may 
apply even though the master's liability is statutory 
while that of the servant is imposed by common 
law,®® although, according to some cases, a joint ac¬ 
tion against a master and servant will not he under 
the Federal Employers* Liability Act ®® 

Where, in an action by a servant against the mas¬ 
ter and another servant, liability of the master is 
dependent on the negligence of such other servant, 
the master may not be held liable if such other serv¬ 
ant was not negligent ®l 


B. WORK OF INDEPENDENT CONTRACTOR 

§ 580. In General I The relationship of contractee-independent con- 

Th. r.>ation.h.p of contr.ct.e-,nd.p.ndent contrac | tractor prerapposes a binding contract between the 
tor presuppoies a binding contract between the parties, parties.^^ The mere fact that an employee had rea- 


45. Ge—Atlantic Coast Line R Co 
V Enifflit. 171 SE 919, 48 OaApp 
68 

Mo—^Zumwalt ▼ Chicago & A. R 
Co. 266 SW 717 

46l Ala—Carter v Franklin, 173 
So 861, <284 Ala 116 
Mo—Greene v Spinning, App, 48 
SW2d 61 

47. Tenn —Campbell v Campbell, 
App. 199 SWSd 931. 

4a Ark—^Kew CoroncLdo Coal Co v 
Jasper, 222 SW 22, 144 Ark 68 
Cal—^Benson ▼ Southern Pao Co, 
171 P 948. 177 Cal 777 
39 C.J p 1316 notes 89. 91. 

Aot not in oonme of employment 
B7en though taxicab driver was 
not actmg In course of employment 
at time he committed assault and 
battery, If employer directed, re¬ 
quested, or inspired commission of 
the battery, then employer would be 
liable as a Joint tort-feasor—Nor- 
mington v. Neely, 70 P2d 896, 68 
Idaho 184 

4a Cal.—Goslmer t. Bnones* 304 
P. 19. 187 Cal 667 
89 C.J. p 1816 note 89. 

6a Ark.—New Coronado Goal Co v 
Jasper, 822 S.W. 22, 144 Ark 58. 


51. Mass—Holmes v Wakefield, 94 
Mass 680, 90 AmD 171 
39 C J p 1816 note 92 

58. Ohio —^French v Central Constr 
Co, 81 NE 751, 76 Ohio St 609 
39 C J p 1314 note 86 
63. Mo —Whiteley v Eagle-Picher 
Lead Co, 115 SW2d 686, 282 Mo 
App 178 

Wash —Schosboek v Chicago, M, St 
P & P. R Co.. 71 P2d 648, 191 
Wash 426 

Wyo —Stanolind Oil & Gas Co T. 

Bunce, 62 F 2d 1297. 61 Wyo 1 
89 CJ p 916 note 84, p 1814 note 84 
Liability of servant for injury to 
coservant generally see supra B 
678 

64L X7.S—^Eelly t. Robinson. DO 
Mo, 262 F 695 
39 C J P 916 note 85 

65. Miss •—Mississippi Power & 

Light Co V. Smith. 158 So 876, 
169 Miss 447 

N.C—Givens v Savona Mfg Co, 
144 S E. 681. 196 N.C 977, followed 
in Walters v Phoenix Utility Co, 
146 SE 926. 196 NC 817. 

66. nS.—^Tolbert v Jackson, GCA. 
Ga, 99 F2d 618, rehearing demed 
100 FSd 909. 


Miss—Curry & Turner Const Co ▼ 
Bryan, 186 So 266, 184 Miss 44 

67. Ga—^Moody v Hardeman. 162 8 
E 668, 44 GaApp 676 

Ill—^Devine v Grand Trunk Western 
R Co, 188 Ill App 612 

Miss —^Mississippi Power & Light 
Co. V Smith. 153 So 376, 169 
Miss 447. 

N C —Cnsp V- Champion Fibre Co , 
134 SE 238, 193 NC 77. followed 
in Brown v National Veneer Co. 
141 SE 926, 195 NC 866 

68 L NC—Wooten v. Holleman, 88 
S E. 480, 171 N C 461. 

59. U S —Southern Ry Co. v. Miller, 
Ga.. 80 set 450, 217 US 209, 
64 LEd. 782^—Tolbert v. Jackson, 
CCAGki, 99 F2d 618, rehearmg 
denied 100 F2d 909. 

39 C J p 916 note 86. p 1316 note 87 

60. Ga—^Lee v Central of Georgia 
R Co, 94 S E 668, 147 Ga 428, 18 
ALR 166. 

39 C J. p 916 notes 87, 88. 

61. Mo —^Michely v. Mississippi 

Valley Structural Steel Co, 299 
SW 880. 221 Mo App 205 

68 . Iowa—Sanford v Goodrldga 18 
NW2d 40, 234 Iowa 1086, 
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son to believe, from the acts and conduct of the 
owner, that the one employing him was simply the 
servant of the owner will not estop the owner to 
deny such relation of master and servant and to re¬ 
ly on the rule applicable to independent contrac¬ 
tors Likewise, ihe fact that the employer’s name 
and insignia are on an automobile does not estop it 
to claim, in an action for personal injuries to a third 
person, that the driver was an independent contrac¬ 
tor and not a servant,®^ 

§ 581. Test of Relationship 

The tests for determimng whether there is a mas¬ 
ter-servant or a contractee-mdependent contractor 
relationship are generally the same whether the 
question arises with respect to liability for injuries 
or with respect to other issues and the matter is 
therefore treated generally supra §§ 3 (2 )-h3 (8) 

Examine Pocket Farts for later cases 

§ 582. Subcontractors 

A lubcontractor may be an independent contractor 
as to his contractor. 

A subcontractor under an original contractor may 
be an independent contractor as to such original 
contractor,®® and in determining whether a subcon¬ 
tractor IS an independent contractor, in so far as 
his relation to the principal contractor is concerned, 
the rules that have already been considered supra 


§§ 3 (2)^ (8) as between the original employer and 
employee apply ®® Where a subcontractor is an in¬ 
dependent contractor, the relation of master and 
servant does not exist between the contractor and 
the subcontractor or between the contractor and the 
subcontractor’s servants.®^ 

§ 583. Dual Capacity of Servant and Con¬ 
tractor 

One may be an independent contractor as to cer¬ 
tain parts of the work and a servant as to other parts 

A person employed to do certain work may be an 
independent contractor or subcontractor as to cer¬ 
tain parts of the work and merely a servant of the 
one employing him as to the residue of the work ®® 

§ 584. General Rule as to Nonliability of 
Contractee for Acts or Omissions of 
Contractor or His Servants 

The general rule is that a contractee Is not liable 
for the torts or negligence of his contractor or his 
contractor's servants. 

The doctrine of respondeat superior does not ap¬ 
ply where the relationship of the parties is that of 
contractee and independent contractor,®® and, al¬ 
though the rule is subject to numerous qualifications 
and exceptions, which are discussed infra §§ 585- 
598, the general rule is that a contractee is not liable 
for the torts or negligence of his contractor or of 


Ohio—Snodgrass v Cleveland Co-op 
Coal Co, 167 NE 493, 81 Ohio 
App 470 

SslatloaBhip oonfcrsotiial 
Whether one is an employee or in¬ 
dependent contractor, relationship in 
either event is contractual —^Miller 
V St Louis Realty & Securities Co. 
Mo App, 103 S.W 2d 510. 

63. Iowa.—Johnson v Owen, 88 
Iowa 612 

89 C J p 1316 note 4 

64. Ill —Trust V Chicago Motor 
Club. 276 Ill App 289 

65. Cal —Sly ter v Clinton Const 
Co of California, 290 P 648, 107 
Cal App 348 

La—Crysel v Gifford-HiU & Co. 

App, 168 So 264 
89 C J p 1823 note 1 

66. Cal —Slyter v Clinton Const. 
Co of California. 290 P. 643, 107 
Cal App 848 

Idaho—People ez rel Heartburg v 
Interstate Engineering & Con¬ 
struction Co, 76 P 2d 997, 58 Idaho 
457 

Ky—^Dempster Const Co v. Taohett, 
285 SW 191, 215 Ky 461 
La.—Crysel v Glfford-Hlll & Co., 
App , 168 So 264 
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Mich—Wight V H G Christman 
Co. 221 NW 314, 244 Mich 208 

Tex—^Allen v Republic Bldg Co, 
Civ App, 84 S W2d 506 

39 C J p 1333 note 2 

67. Mass —Herrick v City of 

Springfield, 192 NE 626, 288 Mass 
212 

Miss—Cook V Weight, 171 So 686, 
177 Miss 644—Shell Petroleum 
Corporation v Linham, 163 So 839. 

NC—Greer v Callahan Const Co, 
180 SE 739, 190 NC 632 

68 . ns —^Birmingham v Bartels, C 
C A Iowa, 157 F2d 296 

Conn —Scorpion v American-Repub¬ 
lican, 87 A 2d 802, 181 Conn 42 

Ky—^American Sav Life Ins Go v 
Rlplinger, 60 SW2d 116, 249 Ky 
8 . 

Mo—Vert v Metropolitan Life Ins 
Co, 117 SW2d 262, 542 Mo 629. 
116 ALR 1381 

Okl —^Fairmont Creamery Co of 
Lawton v Carsten, 65 P 2d 757, 
176 Okl 692 

89 C J p 1823 note 8 

69. US —Great American Indemm- 
ty Co V Fleniken, CCA La, 134 
F2d 208, certiorari denied Flenl- 
ken V. Great American Indemnity j 
Co., 68 set 1167, 319 US 768, 871 
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LEd 1706, rehearing denied 63 S 
Ct 1484, 819 U.S 786, 87 LEd 
1728—Corpus Jnxls cited m Hoff¬ 
man V Lamb Knit Goods Co, D 
CMich. 87 FSupp 188, 190 
Ark—^Fzoman v J R Kelley Siave 
& Heading Co, 123 SW2d 1081, 
197 Ark 546 

Ill—^Hartley v Red Ball Transit Co, 
176 NE 761, 844 Ill 634—Dean v 
Ketter, 65 NE2d 672. 328 Ill App 
206 

Mo —^Baas v Kansas City Journal 
Post Co, 148 SW2d 548, 847 Mo. 
681 

N J —Giroud V Stryker Tranap Co, 
140 A 305, 104 NJLaw 424 
NC—^Hudson v Gulf Oil Co, 3 S. 

E 2d 36, 216 N.C 422 
Ohio—^Miller v Metropolitan Life 
Ins Co, 16 NE2d 447, 131 Ohio 
St 289 

Utah—Globe Grain & Milling Go v 
Industrial Commission, 91 P 2d 
612, 98 Utah 86, rehearing denied 
97 P 3d 682. 98 Utah 48 
Wia —^Brabazon v. Johannes Bros. 

Co. 286 NW. 21, 231 Wia 426 
89 C J p 1827 note 89 
xragUgMM of the ooBtxaotor is not 
imputed to the employer as that of 
a servant or employee in the ordi¬ 
nary sense—Cramblitt t. Fercival- 
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the contractor’s servants,^ nor is he liable for the | torts and negligence of subcontractors and their 


Porter Co, 144 NW 2S, 162 Iowa 
283 

70. US—S H Kress Go v Bullock 
Shoe Co. CCAAla, 66 F2d 713 
—Continental Ins Co v I Bah- 
call, Inc, BCWis, 39 FSupp 315 
Ala—W E Belcher Lumber Co v 
'Woodstock Land & Mineral Co, 15 
So 2d 626, 245 Ala 6—Alabama 
Power Co v Pierre, 183 So 665, 
236 Ala 531—^Dixie Stage Lines v 
Anderson, 134 So 23, 222 Ala 673 
Anz—S A Gen aid Co y Fncker, 
27 P2d 678, 42 Aiiz 503 
Ark—^Rice v Sheppard, 168 SW2d 
198, 205 Ark 193—Hammond 

Ranch Corpoiation v Dodson, 136 
S.W2d 484, 199 Ark 846—Hum¬ 
phries V Kendall, 111 SW2d 492, 
195 Ark 46 

Cal —Taylor v Oakland Scavenger 
Co, 110 P 2d 1044, 17 Cal 2d 694— 
Snow Y Marian Realty Co, 299 
P 720, 21'3 Cal 622—La Malfa v 
Piombo Bros, 161 P 2d 964, 70 Cal 
App 2d 840—Casselman v Hartford 
Accident & Indemnity Co, 98 P 2d 
589, 86 Cal App 2d 700 
Colo—Thayer v Kirchhof, 266 P. 
225, 83 Colo 480 

Conn—Jacob v Mosler Safe Co, 14 
A 2d 736, 127 Conn 186 
Del—^Langrell v Harrington, 41 A 
2d 461, 8 Terry 647 
Ga—^\\Tiitehall Chevrolet Co v An¬ 
derson. 186 SE 186, 58 GaApp 
406—^Lovelace v Ivey, 163 S B 
266, 41 Ga App 204—Calvert v 
Atianta Hub Go, 138 SE 917, 87 
Ga App 295 

111—^Postal Tel Sales Corporation T 
Industrial Commission, 87 N E 2d 
175. 877 Ill 528—Dainer v Colby, 
81 NB2d 950, 876 Ill 668, mandate 
conformed to 36 NE2d 952, 311 
Ill App 352—^EVost V Andes Can¬ 
dies, 69 N.E2d 732, 829 lUApp 
635—^Ryan v Associates Inv. Co 
of lUinoiB, 18 NE2d 47, 297 Ill. 
App 644 

Ind—Stewart v. Huff, 14 HE 2d 822, 
106 Ind App 447—Scott Const Co 
V. Cobb, 169 NE 768. 86 Ind App 
699 

Kan—Smith v Brown, 107 P2d 718, 
162 Kan 768—^Hurla v. Capper 
Publications, 87 F.2d 562, 149 Kan 
869 

Ky—Jennings v 'Vincent’s Adm’ac, 
146 SW8d 687, 284 Ky 614— 
Leachznan v. Belknap BEardware A 
Mfg Co, 84 SW 2d 46, 260 Ky 123 
—City of Covington v Parsons, 79 
SW2d 868, 258 Ky. 22—American 
Sav^ Life Ins Co v Ripllnger, 60 
S.W2d 116, 249 Ky 8 
La—Crysel v. Gifford-Hill & Co, 
App, 168 So. 264—^Marbury v Lou¬ 
isiana Highway Commission, App. 
168 So 680—^E C Taylor Go v 
K. Y. A: Cuba Mail S S Go, 1 La 
App. 738, annulled and set aside 


on other grounds 106 So 879, 159 
La 881 

Md —^Bemheimer-Leader Stores v 
Burlingame, 186 A 622, 162 Md 
284 

Mich—Gnnnell v Carbide & Carbon 
Chemicals Corporation, 276 NW 
535. 282 Mich 609—Holloway v 
Nassar, 267 NW 519, 276 Mich 
212 

Mo —Stubblefield v Federal Reserx^e 
Bank of St Louis, 204 S W 2d 718 
—^Mattan v Hoover Co, 16.6 S W 
2d 557. 350 Mo 506—Skidmore v 
Haggard. 110 SW2d 726, 341 Mo 
837—Manus v Kansas City Dis¬ 
tributing Corporation, 74 S W 2d 
506. 228 Mo App 905—Mueller v 
David, App , 31 S W 2d 670—Kieh- 
ling V Humes-Deal Co, App, 16 

5 W2d 637—^Burgess v Garvin, 272 
SW 108, 219 Mo App 162—Wendt 

V Holbrook-Blackwelder Beal Es¬ 
tate Trust Co , App. 299 S W 66— 
Aubuchon v Security Const Co, 
App, 291 SW 187 

Mont—^Ulmen v Schwieger. 12 P2d 
856, 92 Mont 331—^Neyman v Pin- 
cus, 267 P 805, 82 Mont 467 

Neb—Dabelstein v City of Omaha 
278 NW 43. 132 Neb 710 

Nev—^Wells, Inc, ▼ Shoemake, 177 
P2d 451 

NH—^Frear v. Manchester Traction, 
Light & Power Co, 139 A 86, 88 
N H 64, 61 ALR 1280 

N J —^Rosenquist v Brookdale 

Homes, 44 A 3d S3, 183 NJLaw 
806—^Messina v Terhune, 148 A 
768, 106 NJLaw 119—Bush v 

Margolis, 180 A 526, 102 NJLaw 
179 

NT—Schwartz v Merola Bros Con¬ 
struction Corporation, 48 NE2d 
299, 290 NY 146—Weinfeld v. 

Kaplan. 25 NE2d 287, 882 NY 
848, reargument demed 27 N E 2d 
209, 282 NY 804—^Fragianome v 
404-6 East 88th St Realty Corp. 
68 NYS2d 109, 269 App Div 686 
—May V 11^ East 49th St Co, 
64 NTS 2d 860, 269 AppDiv 180, 
affirmed 68 NE2d 881, 296 NY. 
699—Irwin v Klein, 276 NTS 41, 
243 App Div 28—Ahbol v. Harden 
Contracting Co, 870 NTS 615, 
241 AppDiv 764, afilrmed 198 N. 
E. 822. 266 NY 664—Kuhn v P 
J Carlin Const Co, 278 NTS 635, 
154 Misc 892—^PaQuet v Pictorial 
Review Holding Corporation, 228 
NTS 686, 130 Misc 889—Frawley 

V Miller, 212 N.YS 828, 125 Misc 
864. 

NC—^Basa v Fremont Wholesale 
Corporation, 193 S E 1, 212 N 
C 2u2—^Peters v Carolina Cotton 

6 Woolen MiUa, 166 SE 867. 199 
NC 768—^Inmaji v Gulf Refimng 
Co. 140 SE. 289, 194 NC 666— 
Drake v. City of Asheville. 188 S 
E 848, 194 N C 6—Greer v Calla- 
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I han Const Co, 180 S E. 789. 190 N 
C 632 

Ohio—^Klar v Erie R Co, 162 NE 
798, 118 Ohio St 612, appeal dis¬ 
missed and certiorari demed 49 S 
Ct 842. 279 US 818, 73 LEd 975 
—^Viacom V Staufert, 186 N E 829, 
45 Ohio App 112—^Post Pub Co v 
Schicklmg. 164 NE 761, 22 Ohio 
App 818, affirmed Schicklmg v 
Post Pub Co, ISe NE 143, 115 
Ohio St 689—^Albers v Great Cen¬ 
tral Transport Corporation, 14 
Ohio Supp 25 

Okl—Oklahoma City v Caple, 105 
P 2d 209, 187 Okl 600—Texas Pipe 
Line Co. of Oklahoma v Willis, 45 
P 2d 138, 172 Okl 148—Ooxpns ■ra¬ 
ils qnoted In ^tna Life Ins Co v 
Watts, 296 P 977. 984, 148 Okl 
28 

Or—Garter v La Dee Logging Co, 
20 P 2d 1086, 142 Or 439 

Pa—^Doerr v Rand's, 16 A 2d 877, 
840 Pa 188—^Fuller v Palazzolo. 
197 A 226, 829 Pa 98—Silveus v 
Grossman, 161 A 862, 307 Pa 272 
—^Weldon v Steiner, 10 A 2d 19, 
138 Pa Super 66—Baier v Glen 
Alden Coal Co, 200 A 190, 131 Pa 
Super 309, affirmed 3 A 2d 349, 
822 Pa 561—Tyler v MacFadden 
Newspapers Corporation, 163 A 79, 
107 Pa Super 165 

RI—^Blount V Tow Fong, 138 A 
62, 48 RL 468 

Tex—^T J, Mansfield Const Co ▼ 
Gorsline, Com App, 292 SW 187— 
Walter Irvin. Inc, v Vogel, Civ 
App, 158 SW2d 93, error refused 
—Cocke & Braden v Ayer, Civ 
App. 108 SW2d 946—^Montgomery 
V Garza, Civ App. 290 SW 210 

Utah—Gleason v. Salt Lake City, 74 
P2d 1226, 96 Utah 1 

Vt—Jourdenajs v Hayden, 168 A 
664, 104 Vt 215 

Wash—^Bill V Gattavara, 167 P 2d 
434, 24 Wash 2d 819—Amann v 
City of Tacoma, 16 P2d 601, 170 
Wash 296 

WVa—^Rogers v Boyers, 170 S.E. 
906, 114 WVa 107 

I Wis —Medley v Trenton Inv Go, 

I 236 NW 718, 205 Wjs 80, 76 A 
LR 1260—^Kruse v Weigand, 236 
NW 4i26, 204 Wia 195, followed in 
285 NW 481, 204 Wis 206, Smith 
V. Weigand, 286 N W 481, 204 Wis 
207, Smith V. Weigand, 285 NW. 
431, 204 Wis 208, two cases, and 
Woodard v Weigand, 236 NW 
482, 204 Wis 209—Campbell v. 
Sutlilt 214 N.W. 874, 198 Wis. 870, 
68 ALR 771. 

89 C J. p 1324 note 11 

Eazly aathozlty to tbm contiazy 

NH.—Stone v Cheshire R. Corp., 
19 NH. 427, 61 AmD. 192. 

89 G J. p 1824 notes 4, 6. 
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servants.^1 Similarly, as discussed infra § 609, a 
contractor is not liable for the torts or negligence 
of his subcontractors or their servants. 

This doctrine has been expressly reaffirmed by 
statutory provisions in some jurisdictions^^ and is 
not affected by a statute providing that a company 
shall be liable for all damages occasioned by its neg- 
ligence,^3 qj. by the negligence of its agents or serv- 
ants,7* or by a statute relating to recovery on 
contractor’s bonds,''5 or by an ordinance fixing lia¬ 
bility on owners, contractors, and builders, etc, 
"having control or supervision” of the construction 
of the building, for injuries inflicted during the 
course of such construction,^® or by a statute mak¬ 
ing It the duty of owners, contractors, and subcon¬ 
tractors engaged in the construction of any build¬ 
ing to see that all appliances are carefully tested for 


the safety of their employees, as such statute applies 
only to the particular person having charge of the 
work.'^7 

The doctrine of nonliability for the acts or omis¬ 
sions of an independent contractor or his servants 
IS founded on the prinaple that one person should 
not be compelled to answer for the fault or neglect 
of another over whom he has no control,^® and that 
the employer has a right to rely on the presumption 
that the contractor will discharge his legal duties 
owing to his employees and third persons 

The general rule that the contractee is not liable 
for the torts or negligence of his contractor applies 
where the work is performed on premises owned or 
occupied by the contractee,®® or where the contrac¬ 
tee is a railway company.®^ The rule has been ap¬ 
plied inter alia to contracts for the erection of build- 


71. Ga—^Maasee & Felton Lumber 
Oo V Macon Cooperage Go, 162 
S£3 396, 44 GaApp 690 

NC—Greer v Callalian Const Co, 
130 SF 789, 190 NC 632 

Tex—^Allen v Republic Bldg* Co. 
Civ App , 84 S W 2d 606 

88 C J p 1326 note 18 

72. Ga—^Ridgeway v Downing Go, 
34 SB 1028, 109 Ga 591 

39 C J p 1826 note 13 

73. Pa—Chartlera Valley Gas Co v. 
Waters. 16 A 438, 123 Fa 220 

74. RI—Sanford v Pawtucket St 
R Co. 86 A 67, 19 RI 637, 33 L 
RA 664 

75- Wis—Kolb V Hkyes, 216 NW 
678, 194 Wis 40 

7eL Ill—Gibbons v Chapin, 147 Ill 
App 676 

77- Or—Tamm v Sauset, 135 P 
868, 67 Or 292, 297, LRA1917D 
988 

89 C J p 1826 note 17 

7a Mo—Bass v Kansas City Jour¬ 
nal Post Co, 148 SW2d 648. 847 
Mo 681 

89 CJ P 1327 note 36 

7a Ga —Corpus Jtizls -quoted In 
Georgia Power Co v Gillespie, 
176 SB 786, 789, 49 GaApp 788 

Okl —^Kaw Boiler Works v Frymyer, 
227 P 453. 100 Okl 81 

RI —O'Connor v Narragansett Bleo- 
tnc Co, 172 A. 889, 64 RI 317 

sa Conn—^Mann v Leake & Nelson 
Co, 48 A 2d 461, 132 Conn 251 

Mass —^Rasimas v. Swan, 67 N B 2d 
662, 820 Mass 60—^Berman v 

Greenburg, 60 NB2d 778, 314 

Mass 666—Wilson v Norumbega 
Park Co, 176 NB 614, 276 Mass 
422—-Mints v White, 169 NB 188, 
869 Mass 218 

NT—Caspersen v. La Saja Bros, 
171 NB 764, 263 NT. 491—Bae- 
vits V. Levison, 220 NTS 162, 219 


AppDiv 741—MidoUa r State. 46 
N T S 2d 845—Farrell v Utica Lin¬ 
coln Realty Corporation. 25 NT 
S 2d 847, 176 Misc 695. appeal de¬ 
nied 27 NTS 2d 474. 261 AppDiv 
1092 

Ohio—^Maxwell v Chew Pub Co, 
61 NB2d 818, 70 Ohio App 108 
Tex—^Humble Oil & Refining Co v 
Bell. Civ App. 180 SW2d 970. er¬ 
ror refused 181 S W 2d 569, 142 
Tex 646—^Beil v San Antonio 
Amusement Co, Civ App, 69 SW 
Sd 833 

89 C J p 1324 note 9 
3Sngluh role see 89 OJ p 1824 
notes 7, 8 

81. Ga—^Fulton County St R Go 
V McConnell, 13 S E 828, 87 Ga. 
7io6 

Ind—Wabash, St L & P R Co r 
Farver, 12 NB 296, 111 Ind 195, 
60 AmR 696 

Mo —^Barnes v Real Silk Hosiery 
Mills, 108 SW2d 58. 841 Mo 563 
N J —Roaenquist v Brookdale 

Homes, 41 A 2d 888, 182 N J Law 
631, reversed on other grounds 44 
A 2d 83. 188 NJLaw 806 
NT—Wolf V. Third Ave. R Oo , 74 
NTS 336, 74 AppDiv 606 
Okl—^Texas Pipe Line Co of Okla¬ 
homa V Willis, 45 P2d 138, 172 
Okl 148 

RI —Sanford v Pawtucket St R 
Co, 86 A 67, 19 RL 537. 88 L 
RA 664 

Tex—^Perez ▼ Thompson, Civ App, 
189 S.W2d 6—Socony-Vacuum Oil 
Co V Premeaux, ClvApp, 187 S 
W2d 690, affirmed m part and re¬ 
versed in part on other grounds 
192 SW2d 138, 144 Tex 568 
Vt—^Bailey v Troy & B R Co, 67 
Vt 262, 62 AmR. 129. 

OperatlosL of train. 

(1) In case of injuries due to the 
negligent or improper operation of 
trains on roads or parts thereof i 
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which are being built by construc¬ 
tion contractors, the railroad com¬ 
pany will not be liable if the train Is 
exclusively controlled and operated 
by the contractor and his servants 
Ala—Rome & D R Co v Chasteen, 
7 So 94. 88 Ala 591 
Ark—St Louis. A & T R Co v 
Knott. 16 SW 9, 64 Ark 424 
Iowa—^Miller v Minnesota & N W 
R Co, 39 NW 188, 76 Iowa 65S. 
14 Am S R 258 

Kan—St Louis, Ft S & W R Co 
V Willis, 16 P 728, 38 Kan 830— 
Kansas Cent R Co T. Fitzsim¬ 
mons, 18 Kan 84 

Md—City & S R Co V Moores, 30 
A 643, 80 Md 848, 45 Am S R 845 
Neb—^Hitte v Republican Valley R 
Co, 28 NW 284, 19 Neb ’620— 
Meyer v Midland Pac R Co, 2 
Neb 319 

Tex —Cunningham v International 
R Co, 51 Tex 508, 82 AmR 632 
Wyo—^Umon Pac R Co v Hause, 
1 Wyo 27 

(2) This IS true although the car 
belonged to the railroad company 
and was furnished to the contractor 
as a part of the consideration for 
the work done—Hitte v Republican 
Valley R Co, supra 

(3) It also applies although the 
servants In charge of the train were 
employed primarily by the railroad 
company —Cunningham y. Interna¬ 
tional R Co. supra 

Koaduig cars 

NT—^Bhng V Now Tork Cent. & H 
R R Co, 66 NT. 181. 28 AmR 
87 

Bemovliig fences 

Ark.—St Louis, A. & T R Co. t. 

Knott, 16 SW 9, 64 Ark 424 
Mo —Clark’s Adm’x v Hannibal A 
St J R Oo, 86 Mo 202—McKinley 
V. Chicago, S. F. & C. R Co., 40 
Mo App. 449, 
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ings*2 or bridges,®* to contracts for the construc¬ 
tion of a sewer,road,®® or railroad,®® to logfgmg 
contracts;®^ to contracis for excavations,®® for min¬ 
ing,®® for repair and improvement of buildings,®® 
for painting,®1 for window cleaning,®* for transpor¬ 
tation,®® or for towage ;®^ to contracts to do plumb- 
ing,®® to do slating,®® to erect signs,®^ to drill for 
oil or gas,®® to lay gas pipes,®® to deliver newspa¬ 


pers,^ to operate a gas and oil station,® to pile lum¬ 
ber,® or to work as a stevedore ^ The rule has been 
applied to torts of such independent contractors as 
draymen, truckmen, and the like,® paper hangers,® 
a collection agency,^ contractors for the removal of 
a building or well,® and contractors for the laying 
of a sidewalk ® 


Vt—Clark v Vermont & G R Co, 
28 Vt 103 

Trespasies ou nalffhkozinff property 
Ala —^Alabama Midland R Co v 
Martin, 14 So 401, 100 Ala 611 
Ark—St Louis, A & T R Co V 
Knott, 16 SW 9, 64 Ark 424 
Ind—^Bloomfield R Co v, Grace, 13 
NE 680. 112 Ind 128 
Iowa—TVedtemeyer ▼ Wisconsin, I 
& N R. Co., S3 NW. 140, 71 Iowa 
626 

Me—^Eaton v European & N A. R 
Go. 69 Me 530, 8 AmR 430 
Miss—^N'ew Orleans & N E R Co 
V Reese, 61 Miss 681 
Mo—Clark's Adm'x v. Hannibal & 
St J R Co, 36 Mo 202 
NC—Waters v Qreenleaf-Johnson 
Lumber Co, 20 S E 718, 115 N C 
648 

Ohio—^Hughes v Cincinnati & S B 
Co. 89 Ohio St 461 
Vt—Clark v Vermont & C R Co, 
28 Vt 103 

82. Cal —Snow V Marian Realty 
Co, 299 F 720, 212 Cal 622 

Ky —^ennin^s v Vincent’s Adm'x, 
145 SW2d 537. 284 Ey 614 
NT—WhitehiU v Hartman Const 
Co, 149 NTS 618, 87 Misc 184. 
affirmed 162 NTS 1149, 168 App 
Diy 928 

Pa—Tallarico ▼. Autenreith, 81 A 
3d 906, 347 Pa 170, 146 ALR 
630—^Doeir v Rand's, 16 A 2d 377, 
340 Pa 188 

Tex—^Allen v. Republic Bide Co, 
Civ App, 84 SW2d 606. 

89 C J. p 1326 note 19 
Trover and oonvermoiL not main¬ 
tainable against builder whose archi¬ 
tect, independent contractor, used 
another architect's ideas.—^Mackay v 
Benjamin Franklin Realty & Holding 
Co. 185 A. 618. 288 Pa 207, 60 AL 
R 1164. 

83. NT—Dom v Snare & Tnest 
Co. 114 NTS 820, 62 Misc 269 

84L Okl —Oklahoma City v Cople, 
106 P2d 209, 187 Okl 600 

86 . Ans—Alhberg v Louise Mining 
& Development Co.. 241 P 610, 29 
Arus 813. 

88. Ky—Blusher v. Asher. 61 S.W 
2d 1067, S50 Ky 88 
Ga—'Lee v Atlantct, B. & A R Co. 

72 SE 166. 9 QaApp 752 
HI—Orange y. Pitcairn, 280 Ill App 
666 . 


Kan—Kansas Cent R Co v Fits- 
simmons, 18 Kan 84 
Ky—^Runians v Keller & Brady Co, 
138 SW 960, 141 Ky 827 
Neb—^Hitte v Republican Valley E 
Co, 28 NW 284, 19 Neh 620 
N C —Smith V South & W R Co, 
66 SE 435. 151 NC 479 
Ohio—^Hughes v Cincinnati & S R 
Co. 89 Ohio St 461 
Tes—Cunningham v Intemationel 
R Co. 61 Tex €03, 82 AmR 682 
Va—Bibb’s Adm'r v Norfolk & W 
R CO, 14 SE 163, 67 Va 711. 

39 C J IP 1827 note 81 

87. Ark—W H Moore Lumber Co 

V Starrett, 279 S W 4. 170 Ark 92 
GkL —^Massee A Felton Lumber Co v 

Macon Cooperage Co. 162 S E 396, 

I 44 GaApp 690 

Ky—^Tellow Poplar Lumber Co v 
Adkins, 299 SW. 966. 221 Ky 794 
La —Beck v Dubach Lumber Co, 
131 So 196, 171 La 423 
Miss —Hutchinaon-Moore Lumber 

Co V Pittman, 122 So 191, 154 
Miss 1 

Or—Carter v La Dee Logging Co, 
20 PSd 1086, 142 Or 439 
39 C J p 1827 note 30 

88. Minn —^Mix v City of Minne¬ 
apolis, 18 NW2d 130, 219 Minn 
889. 

89 C J P 1326 note 21 

89. Ky —General Refractories Co 

V Mozier, 30 SW2d 962, 235 Ky 
252—^Eustler v Huff, 29'9 SW 
1070, 222 Ky 48—Glover's Adm’r 

V James, 290 SW. 844, 217 Ky 
672 

89 C J p 1326 note 22 

90w La —Giacona v Orleans Ice 
Mfg Co. 5 La App 259 
NT—^Farrell v Utica Lincoln Real¬ 
ty Corporation, 26 N T S 2d 847, 
175 Miac 69*3, appeal denied 27 N 
TS2d 474, 261 AppDiv 1096 
89 C J p 1326 note 23 

91. N T —Levy v. Socony-Vacuum 
Oil Go, 24 NTS 2d 641, 260 App 
Div 1044 

Ohio —^Maxwell v Chew Pub. Co., 
App, 61 NE 2d 816 

98. MOSS—^Pickett v Waldorf Sys¬ 
tem. Inc, 186 NE 64, 241 Mass 
469, 28 ALR 1014. 

98L n S —^Pittsburgh Valve Foundry 
A Construction Co v Gallagher, 
CCAOhio, 82 F2d 436 
Ky—Stzucture Oil Co v Chambers, 
270 SW 458, 208 Ky 80. 
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NT—Conti V Oppenheimer Casing 
Co, 142 NE 272, 236 NT 682— 
Chapm-Owen Co v Teoman, 260 
NTS 96, 282 App Dlv 660, mo¬ 
tion denied 268 NTS 568, 238 
App Div 492 

9t NT —^MoLoughlin v New Tork 
Lighterage A Transportation Co, 
27 NTS 248, 7 Misc 119 

95. Cal—Bennett v Truebody, 8 P 
829. 66 Gal 509, €6 Am R 117, 

96. Me—McCarthy v Second Par¬ 
ish in Town of Portland, 71 Me 
318. 86 AmR 320 

97. Tex —^Beil v San Antonio 
Amusement Co, Civ App, 69 SW 
2d 833, erzor refused 

Vt—JourdenaiB v Hayden, 16'8 A. 
664, 104 Vt 215 

99l Okl—^Riverland Oil Co v Chis¬ 
holm. 287 P i879. 143 Okl 120 

99. Tex—Lone Star Oas Co v Kel¬ 
ly, Com App, 46 SW2d 6€6 

L Ky—Courier Journal A Louis¬ 
ville Times Co v Akors, 175 SW 
2d 360, 295 Ky 746 

La—Turner v Item Co, 6 La App 
270 

Tex —Carter Publications v Davis, 
Civ App, O'S SW2d 640, error re¬ 
fused 

SL Miss—Shell Petz oleum Corpora¬ 
tion V Linham, 168 So 833 

N C —Hudson V Gulf Oil Co., 2 S E 
2d 26. 215 NC 422 

3. Md —Surry Lumber Co. v Zis- 
sett, 133 A 468, 150 Md 494. 

4 US —^Dwyer v National SS Co. 
CCNT, 4 F 493, 17 Blatchf 472 

89 C J p 1827 note 29 

5i Okl —Branham v. International 
Supply Co, 27 P2d 364, 166 Okl 
273 

SC—Googe V Speaks, 9 SE2d 439. 
194 SC 206 

89 C J P 1327 note 32 

6. Mass—^Berman v. Greenburg, 50 
N.E2d 773. 314 Mass 556 

7. Ala—^Lynch Jewelry Co v. Bass, 
124 So 222, 220 Ala 96 

8> N* T —Engel v Eureka Club, 82 
NE 1052, li87 NT. 100, 33 Am S R 
692 

8^ Ala—^Massey v. Oates, 89 So 
142, 143 Ala 248 

Mass—^Kunan v. De Matteo, 82 NE 
2d 618. 308 Masa 427. 



57 C.JS. 


MASTER AND SERVANT 


§ 587 


§ 585. Circumstances under Which Contrac- 
tee Liable 

The well-recognized exceptions to the rule ex¬ 
empting a contractee from liability to a third per¬ 
son for injury or damage resulting from the wrong¬ 
ful or negligent manner in which work is done by 
an independent contractor or his sen-ants are dis¬ 
cussed infra §§ 586-598 

Examine Pocket Parts for later cases 
§ 586. -Negligence of Contractee 

A person is liable for injuries to third persons re¬ 
sulting from his own negligencep even in connection 
with work being done for him by an independent con¬ 
tractor and although the contractor is also negligent. 

Notwithstanding work is being done by an inde¬ 
pendent contractor, the contractee will be liable for 
injuries resulting from his own negligence to third 
persons,or to the independent contractor himself, 
as discussed infra § 607, or to the servants of the 
latter, infra § 601 So, where a part of the work 
IS done by employees of the contractee, the failure 
to guard the work done by such employees renders 
the contractee liable, although other work in con¬ 
nection therewith was performed by an independent 


contractor 

Concurrent negligence. The rule, discussed su¬ 
pra § 584, exempting the contractee from liability 
for injuries resulting from the negligence of an in¬ 
dependent contractor or his servants cannot be so 
extended as to relieve the contractee from liability 
for injuries caused by his own negligence, even 
though the contractor may also be negligent 

§ 587. -Injury Necessarily Resulting 

from Work 

The employer Is liable for the act of his independent 
contractor which causes an injury where the act is 
one which the contractor was employed to do and the 
injury results, not from the manner of doing the work, 
but from the doing of it at all 

Where the act which causes the injury is one 
which the conti actor was employed to do and the 
injury results, not from the manner of doing the 
work, but from the doing of it at all, the employer 
IS liable for the acts of his independent contractor ^3 
This is true where the work involves the commission 
of a trespass^^ or where the work contracted for, 
as distinguished from the method of doing it, itself 
creates a nuisance ^5 On the other hand, the con¬ 
tractee is not hable under this exception where the 


10. Ark —^Humphriea v Kendall, 
111 S W 2d 492, 1»5 Ark 45 

Ind —City of Gary v Bontrog-er 
Const Co, 47 NBSd 182, 118 Ind 
App lol 

Ky—^Yellow Creek Coal Co v Law- 
son. 16 SW2d 1043, 229 Ky 246 

Mass—^Ferguson v Ashkenazy, 29 N 
B2d 828, 807 Mass 197, 

NT—^Roper v Ulster County Agri¬ 
cultural Society, 120 NTS 644, 
136 AppDiv 97 

NC—State Highway & Public 
Works Commission v Diamond S 
S Transp Corp, 88 S K 2d 214, 226 
NC 371 

89 C J p 1328 note 44 

11. Ohio—Hawyer v Whalen, 29 N 
H 1049, 49 Ohio St 69, 14 LRA 
828 

89 CJ p 1841 note 85 

18. U*S—corpus Juris guotsd In 
The W D Anderson, DC Pa., 17 
FSupp 764 756, affirmed C.CA, 

94 F2d 877, certiorari demed At¬ 
lantic Refining Co v Smith, 6*8 
set 764, 803 US. 668, 82 LBd 
1117 

Ark—^Humphries v Kendall, 111 S 
W2d 492. 196 Ark 46 

N.T—^Platt V Hne County Agricul¬ 
tural Society, 149 NTS 620, 164 
App Div 99 

89 CJ p 1828 note 49, p 1341 note 
84 [a] 

Joint wrongful act of contractor and 
contractee see inffa B @97 

13, n.S.—Gulf Refining Co v. Mark 


C Walker & Son Co, CCATenn, 
124 FSd 420, certiorari denied 62 
set 1268, 316 US 682. 86 LEd 
1755—Charles Weaver & Co v 
Gulf Refimng Co , C C A Tenn, 124 
F 2d 420, certiorari denied Gulf 
Refining Co v Charles Weavei & 
Co. 62 set 1269, 31'6 US 622. 86 
LEd 1755 

La—^Marbury v Louisiana Highway 
Commission, App, 168 So 690 

Mont—^Nennan v Pincus, 267 P. 
806, 82 Mont 467 

NT—^Halligan v Fitzpatrick, 276 
NTS 679, 248 App Div 262 

Pa—^Weldon v Sterner, 10 A 2d 19, 
138 Pa Super. 66—Baier v Glen 
Alden Coal Co. 200 A 190, 131 Pa 
Super 309, affirmed 3 A 2d 349. 882 
Pa 661—Corpus Juris guoted In 
Silveus V Grossman, 166 A 716, 
717, 103 Fa-Super 866, affirmed 
161 A. 863. 807 Pa 272—FOeler v 
New Tork Short Line R Co, 40 Pa 
Super 7 

RI—Corpus Juris mtad In Blount 
V Tow Fong. 18'8 A 62, 68, 48 Rl 
468 

Tex—^Moore v Roberts, Civ App, 93 
S W 2d 236, error refused 

89 C.J. p 1326 note 61. 

Work nsoessarlly operatbig to Injure 
or destroy property of third per¬ 
son 

DC—Shapiro v. Vautier, MunApp, 
36 A 2d 849 

39 C J. p 1328 note 61 [b]. 


Manner and method of work oontem. 
plated by oontzaot 
Employer is liable where injury Is 
direct or natural result of the man¬ 
ner and method of doing the work 
contemplated and directed by the 
contract 

Ohio —^Maxwell v Chew Pub Co, 
App, 61 NE2d 816 
Tex—^McDaniel Bros v Wilson, Civ 
App, 70 SW2d 618, error refused. 

14. Ky—Elizabeth, Lexington & 

Big Sandy R Co v Prewitt, 8 Ky 
Op 654 

Tex—McDaniel Bros v Wilson, Civ 
Anp. 70 S W 2d 618, error refused 
39 C J p 1329 note 65 
Damages Increased by contractor's 
negligence 

Where fiooding lands is natural 
consequence of work contracted for, 
employer is liable for all damages 
inflicted, although the amount of the 
damage was increased by the negli¬ 
gence of the Independent contractor. 
—Stout Lumber Co v Reynolds, 1 
S W 2d 77, 176 Ark 988. 

15, U S —Gulf Refining Co v 

Mark C Walker & Son Co, CCA 
Tenn, 124 F2d 420, certiorari de¬ 
nied 62 set 1268, 816 US. 686. 
86 LEd 1755—Charles Weaver & 
Co. V. Gulf Refining Co, OCLA 
Tenn, 124 F2d 430, certiorari de¬ 
nied Gulf Reflnmg Co v. Charles 
Weaver and Co. 62 SCt 1IHI9, 316 
n.S 622 , <86 LEd. 1766. 
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injury does not naturally and necessarily lesult from 
the work contracted for,i® as where the work con¬ 
tracted for does not call for, or necessarily involve, 
a trespass,or, when done in the ordinary manner 
and according to the contract, does not naturally 
create a nuisance 

§ 588. -Injuries Caused by Unlawful 

Work 

The contractea will be liable for injuries resulting 
from the peiformance of unlawful acta contracted to be 
done. 

If the acts contracted to be done are in themselves 
unlawful, the contractee will be liable for injuries 
resulting from the performance of such acts i® 
However, this rule is subject to the limitation that 
the doing of the unlawful act must be the proximate 
cause of the injury and it is not applicable to 
an act which is not unlawful 
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§ 589. -Injuries Caused by Defective 

Plans or Specifications 

If Injury results from work done by an Independent 
contractor in accordance with defective plans and spec¬ 
ifications furnished by the contractee, the latter is lia- 
bls for the injury except where he employed a com¬ 
petent and skillful architect to furnish the plans and 
specihcatlons, or used ordinary care in selecting an arch- 
itect for this purpose, and did not know of, and by 
ordinary care could not have known of, the defects in 
the plans and specihcations. 

As a general rule, if injury results from work 
done by an mdependent contractor in accordance 
with defective plans or specifications furnished by 
the contractee, the latter will be liable for the 
injury.22 However, if the contractee employs a 
competent and skillful architect to furnish the plans 
and specifications^^ or uses ordinary care in selec¬ 
tion of an architect for this purpose, 2* he will not be 
liable by reason of defects in the plans and specifi- 


DC—Shapiro v Vautier, MunApp, 
86 A 2d 349 

Ind—Stewart v Huff, 14 NS 2d 822, 
106 IndApip 447—Scott Const Go 
V Cobb. 159 NB 763. 86 IndApp 
699. 

Ky —Jenmnsra v Vincent's Adm'x, 
146 S W 2d 687. 284 Ky 614 
Mass—^Rasiznas v Swan, 67 NS 2d 
663, 320 Mass 60 

NJ—^Levine v Bochiaro, 62 A 2d 
628, 186 NJLaw 428 
Tex—^Moore v. Roberts, CivApp. 98 
SW2d 286, error refused 
Va—Epperson y De Jarnette, 180 S 
E 412, 164 Veu 482 

WiB —^Medley t Trenton Iny Co, 
286 NW 718, 206 Wls 80, 76 A 
LR 1250 

39 G J p 1829 note 69 

ismisanoe on street ox Biaewalk 

(1) A store owner by employing 
an independent contractor is not re¬ 
lieved of liability for the creation 
and maintenance of a nuisance m the 
public street—^Pitzer y Sears, Roe¬ 
buck & fCo- 81 NE2d 460, 66 Ohio 
App 85 

(2) Where contract for repaar and 
remodeling of store front cannot be 
performed except under riffht of 
owner who retains right of access, 
such owner who causes sidewalk in 
front of premises to be obstructed 
by acafColding constructed by inde¬ 
pendent contractor is bound, at his 
peril, to see that a nuisance is not 
created by scaffolding, and, where 
the structure is a nuisance because 
erected at a place other than the one 
authorized by a permit, abutting 
owner is not absolved from liability 
for injuries sustained by pedestrian 
who tripped over portion of scaffold 
by fact that contractor acted aa in¬ 
dependent contractor m erecting and 
superyiBlng such atructura—Whit¬ 


taker y Town of Brookline, 60 NE. 
2d 85. 818 Mass 19 
FlUing statloa 

Corporation employmg person to 
operate filling station for it is liable 
for results of his operation thereof 
in ordinary manner, eyen though he 
controlled means for operating it — 
Greene y Spinning, Mo App, 48 S W. 
2d 61 

16. Okl —Tankersley y. Webster, 
248 P 745, 116 Okl 208 

39 C J p 1329 note 58 
Ckmtemiilated Tnaiimig of domg woxk 
The contractee la not liable where 
the injury is not the direct or natur¬ 
al result of the domg of the work 
in the manner contemplated and 
stipulated hy the contract 
Ohio —^Maxwell v Chew Pub Co, 
App. 61 NE 2d 816 

Utah—Gleason y Salt Lake City, 74 
P 2d 1225, 94 Utah 1 
89 CJ p 1329 note 68 [a] 

17. Ky —^Hams y Stone, 77 S W 2d 

18. 266 Ky. 767—Yellow Poplax 
Lumber Co ▼ Adkms, 299 S.W. 
968. 221 Ky 794. 

89 C J. p 1829 note 56. 

18. Ga—^Louisyille & N R Co y 
Hughes. 67 SE 642, 134 Ga, 76. 

Ky—^Harris y Stone, 77 SW2d 18, 
266 Ky. 737—^Yellow Poplar Lum¬ 
ber Co. y Adkins, 299 SW. 963. 
221 Ky 794 
39 C J. p 1880 note 60. 

Bepalrlng oil burner 
N J —Leylne v Bochiaro, 82 A 2d 
628, 186 NJLaw 423 
Btretoliing of wire aorosz highway 
not Tegnlred by oontxaot 
Ky.—Slusher v Asher, 61 S W.2d 
1067, 250 Ky 68 

19. Cal—^Friedman v Pacific Out¬ 
door Adyertising Co, 170 P 2d 67. 
74 Cal App 2d 946 
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Ind —A. Kipp Co v Waldon, 
App. 76 NB2d 675—Stewart y 
Huff, 14 NE2d 322, 106 IndApp, 
447—Scott Const Co v Cohb, 159 
NE 763, 86 IndApp 699 
Iowa—^Hough V Central States 
^Freight Service, 269 NW. 1, 223 
Iowa 548 

Mo—^Mattan y Hoover Co, 166 SW 
2d 567, 360 Mo 606 

Okl —^Manon Machine, Foundry 6 
Supply Co y Duncan, 101 P 2d 
813, 187 Okl 160 

Tex —^Moore v Roberts, Civ App , 93 
S W 2d 236, error refused—Gulf, 
C & S F Ry Co y Stephenson, 
CivApp, 273 SW 294 
Wash —^Amann v City of Tacoma, 16 
P 2d 601, 170 Wash 296 
>39 CJ p 1880 note 61 

90l Ind—A Kipp Co y Waldon, 
App, 76 NE2d 675 
Me—Wilhur y White. 66 A 667, 98 
Me 191 

Laok of penult ragnixed by ordi- 
nanoe 

Vt—Jourdenais v Hayden, 158 A 
664, 104 Vt 215. 

81. Vt—Jourdenais v Hayden, su¬ 
pra 

xnstallatlon of eleotrlo sign 
Vt—Jourdenais v Hayden, supra 

88 . N J —Tooker v. Lonky, 147 A 
445, 106 NJLaw 110 
Wash—Amann y City of Tacoma, 
16 F 2d 601. 170 Wash 296 
89 G J. p 1880 note 68 

83. NY—Burke y. Ireland, 50 NY. 
S. 369, 26 App Diy 487. 

Tex—^Hamblen y. Mohr, GivApp, 
171 SW.2d 168. 

84. Ky—Jennings y. Vincent's 
Adm’x, 145 S.W.2d 537, 284 Ky. 
614. 

I Tex—^Hamblen v. Mohr, CiyApp, 
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cations of which he did not know and of which 
by ordinary care he could not have known In 
these circumstances, the contractee is entitled to re¬ 
ly on the safety of the plans until the care attributa¬ 
ble to the ordinarily careful man likewise circum¬ 
stanced suggests a suspension of that reliance ,25 
but, if he IS told of defects m the plans made by a 
competent architect employed by him, it is negh- 
gence for him to proceed with the erection of the 
building called for by the plans,-® and where the 
contractor is employed only to achieve a result, and 
the plan is his own, the employer will be liable 
where the plan is known by him to be hazardous or 
injurious to third persons 27 

Where the injury complained of was not caused 
by the defective plans furnished, there can be no 
recovery on that gp-ound 28 

Where the work can be done by reasonably care¬ 
ful persons, using such precaution as the law en¬ 
joins m the doing of the work, that is to say, if the 
work contemplated would not, when properly done, 


§ 590 

necessarily cause injury to third persons, no right 
of action accrues because of the plans alone.28 

§ 590. -Work Dangerous unless Precau¬ 

tions Observed 
a In general 

b. What work is inherently dangerous 
a. In General 

Liability cannot be evaded by employing an Inde¬ 
pendent contractor to do work which is inherently or 
intrinsically dangerous unless proper precautions are 
taken. 

A very important exception to the general rule, 
discussed supra § 584, exempting the contractee 
from liability for injuries caused by the negligence 
of an mdependent contractor or his servants is that, 
where the work is dangerous of itself, or, as often 
termed, is "inherently” or intrinsically” dangerous, 
unless proper precautions are taken, liability cannot 
be evaded by employmg an independent contractor 
to do It®® Stated m another way, where, in the 


171 SW2d 188—White v. Green, 
Civ App, '82 S W 829 

25. Ala —^Looker v Gulf Coast X^air, 
81 So 882, 203 Ala. 42 

26. Ala—^Looker v Gulf Coast Fair, 
supra 

27. Cal —Ciuthnnger v. Moore, 

App , 1'81 F 2d 89 

26. Ark—Arkansas Land & Lumber 
Co V Seenst 177 S W 87, 118 
Ark 661 

28. Mo—McGrath v St Louis, 114 
SW 611, 216 Mo 191 

80l Ans—Ooxpns Jorls dtsd In S 
A (^rrard Co v Fncker, 27 F 2d 
678, 680, 42 Anz 608 
Ark—^Hammond Ranch Corporation 

V Dodson, 186 S W 2d 484, 199 Ark 
84<6 

Conn —Jacob v Mosler Safe Co, 14 
A2d 786, 127 Conn 186—Campus 

V McSlligott. 187 A 29. 122 Conn 
14 

Del—Ooxpns Jnzls olAed. In Lansrell 

V Harrington, 41 A 2d 461, 463, 8 
Terry 647 

ni—Ooxpns Jtixls quoted In Haas v. 
Herdman. 1 NE2d 668, 671, 284 
111 App. 108—^Van Auken v. Barr, 
270 Ill App. 160 

Isd—Stewart v Huff, 14 NE2d 822, 
106 IndApp 447—Scott Const Go 

V Cobb, 169 HE 768. 86 IndAPP. 
699 

La— ooxpns Jtizla quoted In Mont¬ 
gomery V Gulf Refining Go of 
Louisiana, 121 So 678, 681, 168 
La 73 

Mass—^Rasimss v. Swan, 67 NE2d 
662, 820 Maas 60—^Ferguson v 
Ashkenazy, 29 N.E 2d 828, 307 

Mass 197. 

Mich—OoKpns Jnils dtsd in Wat¬ 


kins V Gabriel Steel Co, 246 NW 
801. 260 Mich 692 

Mo—Stubblefield v Federal Reserve 
Bank of St Louis, 204 SW2d 718 
—^Mattan v Hoover Co, 166 SW 
2d 567, 350 Mo 506—Cozpiu Jnns 
quoted In Mallory v Louisiana 
Pure Ice & Supply Co, 6 SW2d 
617, 624, 820 Mo 95—Stocker v 
City of Richmond Heights, 132 S 
W2d 1116, 235 Mo App 277. 

Mont —^Ulmen v Schwieger, 12 P 2d 
86'6, 92 Mont 831. 

NT—MidoUa V State, 46 NTS 2d 
846 

NG—Evans v Elliott 17 SE2d 135, 
220 NC 258—Peters v Carolina 
Cotton & Woolen Mills, 155 SE 
867, 199 NC 768. 

Ohio—^Massachusetts Bonding & In¬ 
surance Co V Dingle-Clark Co, 63 
NE2d 340, 142 Ohio St 846—Vis- 
consi V Staufert 166 NE 629, 4^ 
Ohio App 112—^Albers v. Great 
Central Transport Corporation, 14 
Ohio Supp 26 

Okl—Oklahoma City v Caple, 105 P 
2d 209, 187 Okl 600—Manon Ma¬ 
chine, Foundry & Supply Co v 
Duncan, 101 F2d 818, 167 Okl 
160. 

RI—Goxpng JnrSn dtsd In Blount v 
Tow Fong, 188 A 63, 68, 48 RI 
453 

Tex—Hamblen v. Mohr, CivAPP* 
171 SW2d 168—L E Whitham 
Const Co. V Wilkins, GivApp, 90 
SW2d 916—^Montgomery v Gkirza, 
OvApp, 290 SW. 210 

Utah.—Gleason v Salt Lake City, 74 
P 2d 1226, 94 Utah 1. 

Wash—Amann v City of Taoomn, 
16 F2d 601, 170 Wash. 296. 

89 C J p 1881 note 71. 
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Beasonahly expected Inherent dan. 
ger 

Generally, if danger la mherent in 
work contracted to be done and 
might reasonably be expected, em¬ 
ployer 18 liable for contractor's neg¬ 
ligence—Wnght V Tudor City 
Twelfth Unit, 12 NB 2d 807, 276 NT 
803. 116 ALR 962—Boylhart v. D1 
Marco & Reimann, 200 NE 793. 270 
NT 217 

assdUy forzesable Inherent danger 
NT—May v 11% East 49 St. Co, 

64 NTS 2d 860, 269 App Div 180, 

affirmed 68 NE2d 861, 296 NT. 

699 

XSopntatlon of oontraotor's nagli. 
genoa to employer 

(1) If work done by an inde¬ 
pendent contractor has In it an in¬ 
herent element of danger, and 
through negligence of the contractor 
proper provision has not been taken 
to guard against such danger, such 
negligence is Imputed to the employ¬ 
er—^American Pacific Whaling Co v. 
Eriatensen. CCA Wash, 68 F2d 17. 

(2) Where there is such an Impu¬ 
tation of negligence, it is immaterial 
that the contractee was not actively 
negligent —^Randle v Naugle, Tex. 
Civ App. 299 SW 297 

Owner of bnildiag abattlag on 
highway is jointly Liable with inde¬ 
pendent contreustors for their negli¬ 
gence, where work is Inherently dan¬ 
gerous to traveling public-Finkel- 
stem V Majestic Realty Corporation, 
224 NW. 748, IQ'S WiB. 527. 

MsMexs not affeoting exo^ptlon 

(1) The application of the excep¬ 
tion Is not restneted to work which 
may involve serious bodily harm or 
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natural course of things, injuries to third persons 
must be expected to arise unless means are adopted 
by which such consequences may be prevented, the 
contractee is bound to see to the doing of that which 
is necessary to prevent the mischief”^ and cannot 
relieve himself of his responsibility by employing 
some one else, whether it is the contractor employed 
to do the work from which the danger arises"^ or 
some independent person,33 to do v/hat is necessary 
to prevent the act he has ordered to be done from 
becoming wrongful. The taking of these precau¬ 
tions, it is said, IS a nondelegable du^ owing to 
thud persons who may sustain injuries from the 
work,3-i and the contractor is considered an agent 


or servant for whose act his employer is responsi¬ 
ble 8S 

While this exception is applicable where the work 
will necessarily be dangerous®® or result in injury37 
unless adequate precautions are taken, it is not es¬ 
sential that injury be a necessary result of the 
work,38 It is sufficient that injurious consequenc¬ 
es to others will probably39 or likely^® attend the 
doing of the work, or, in the natural course of 
events, may reasonably be anticipated,unless prop¬ 
er preventive measures are taken However, the 
work must be such as will probably, and not which 
merely may, cause injury if proper precautions are 
not taken ^2 If the work is of such a nature that it 


death —Nashua Gummed & Coated 
Paper Co. v Noyes Buick Co, 41 A 
2d 920, 98 NH 348 

(2) The liability of the employe! 
Is not affected by the fact that the 
precautions are usually taken or 
that independent contractor explicit¬ 
ly agrees to provide them —(Evans v 
Elliott, 17 SE2d 126, 220 NC 253 
Buis does not obtain In FennsyL- 
VMua 

Pa—Silveus V Grossman, 161 A 362, 
807 Pa 272, distinguishing Foehr 
V New York Shoxt Line R Co, 40 
Pa Super 7—fiaier v Glen Alden 
Coal Co. 200 A 190, 181 Pa Super 
309, affirmed 8 A 2d 349, 332 Pa 
661 

31. Del—^Langrell v Harrington, 41 
A 2d 461, 3 Terry 547 
Mo—Stubblefield v Federal Reserve 
Bank of St Louis, 204 S'W’2d 718 
—Corpus Juris quoted in Mallory 
▼. Louisiana Pure Ice & Supply 
Go, 6 SW2d 617, 621, 320 Mo 95 
NC—Evans v Elliott, 17 SE2d 125, 
220 NC 253 

Ohio—^Richxnan Bros Co v Miller, 
3 NESd 360, 131 Ohio St 424 
Va —Epperson v De Jamette, 180 
SE 412, 164 Va. 482 
89 CJ p 1832 note 72 

82. Del—^Langrell v Harrington, 41 
A 2d 461, 3 Terry 64? 

Mo.—Corpus Jons quoted In Mallory 
T. Louisiana Pure Ice & Supply 
Go, 6 SW2d 617, 624, 820 Mo 96 
NC—Evans v. Elliott, 17 SE2d 
125. 220 NC 263 

Ohio—^Riohman Bros Co v Miller, 
8 NE2d 360, 181 Ohio St 424 
Va —^Epperson v. De Jamette, 180 
S E 412, 164 Va 4'82 
89 C.J p 1832 note 73 

88. Del—^Langrell v Harrington, 41 
A 2d 461, 3 Terry 647 
Mo.—Corpus Juris quoted In Mallory 
Y. Louisiana Pure Ice & Supply 
Co, 8 SW2d 617, 624, 820 Mo 
96 

N.C—Evans v Elliott, 17 SE2d 125, 
220 NC 268. 


Ohio—^Richman Bros Co v Miller, 
8 NE2d 860, 181 Ohio St 424 

34. US—Holt V Texas-New Mexi¬ 
co Pipeline Co. CCA Tex. 146 F 
2d 862, certiorari denied 66 S Ct 
1670, 325 US 879. 89 L Ed 1096 

Ill—^Hanneken v Eichler, App, 76 
NE2d 214—Andionick v Danis- 
zewaki, 268 Ill App 543 

Ky—^Nashville Bridge O'* v Marsh, 
279 SW 1099, 212 Ky 728 

Mo —Corpus Juris quoted In Mallory 

V Louisiana Pure Ice & Supply 
Co, 6 SW2d 617, 624, 330 Mo 95 
—Galentine v Borglum, 150 SW 
2d 1088, 236 Mo App 1141 

RI —Coz:iW Juris oited u Blount ▼ 
Tow Fong, 138 A 52, 53. 48 RI 
463 

Tex—^Lovd V Herrington, 182 SW 
2d 1003, 148 Tex 135—^Missouri 
Valley Bridge & Iron Co v Bal¬ 
lard, 116 SW 93, 63 Tex Civ App 

no 

Nondelegable duties generally see 
infra S 691 

35. US —^Doll & Sons v Ribetti, 
Pa. 203 F 698, 121 CCA 621. 

Ariz—S A Gerrard Co v Flicker, 
27 P2d 678, 42 Ariz 608 

Mo —Corpus Juris quoted In Mallory 

V Louisiana Puie Ice & Supply 
Co, 6 SW2d 617, 624, 820 Mo 96 

88. Mich->01ah v Katz, 207 NW 
892, 234 Mich 112 

Mo—St Paul & Kansas City Short 
Line R Co V U. S Fidelity & 
Guaranty Co, 106 SW2d 14, 231 
Mo App 613 

N C —^Bamhardt y City of Concord, 
196 SE 810, 218 NC 864 

37. Mass—Eunan v De Matteo, 82 
NE2d 613. 808 Mass 427—Her¬ 
rick V City of Springfield, 192 N 
E 626, 268 Mass 212 

Wash —^Thompson-Cadillac Co v 
Matthews, 28 P2d 899. 173 Wash 
853—^Van Slyke Warehouse Co v 
Vilter Mfg Co, 291 P 1108, 168 
Wash 659 

88. Mo —Corpus Juris quoted In 
Mallory y, Louisiana Pure Ice & 
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Supply Co, 6 SWSd 617, 624, S20 
Mo 95 

39C J p 1332 note 77 

89. Conn—^Millstone Corp y. Laur¬ 
el Oil Co. 41 A 2d 711, 1'31 Conn 
636—Jacob v Mosler Safe Co, 14 
A 2d 736, 127 Conn 1*86—Welz v 
Manzillo, 156 A 841, 118 Conn 
674 

Ind—Stewart v Huff, 14 NE2d 822, 
105 Ind App 447—Scott Const Co 
y Cobb, 159 NE 763, 86 Ind App 
699 

Mo — Corpus Juris quoted In Mal¬ 
lory V Louisiana Pure Ice & Sup¬ 
ply Co. 6 SW2d 617, 624, 320 
Mo 95 

Mont—Ulmen y Schwieger, 12 P2d 
856, 92 Mont 331 

NH—^Nashua Gummed & Coated 
Paper Co y Noyes Buick Co, 41 
A 2d 920, 98 NH 848 

Wash— Corpus Juris cited In H W 
Van Slyke Warehouse Co. v Vilter 
Mfg Co, 291 P 1108. 1105, 158 
Wash 659 

WVa.—^Trump y Bluefield Water¬ 
works & Improyement Co, 129 S E 
609, 99 WVa 425 

89 C J p 1332 note 78 

40. Neb—Wilson y Thayer County 
Agricultural Soc, 218 NW 966, 
116 Neb 579, 62 ALR 1393 

N C —^Evans y Elliott, 17 S E 2d 
126, 220 NC 268 

Work likely to cause danger 

US—^American Pacific Whaling Co 
y Kristenaen, CCA Wash, 93 F 
2d 17 

Ohio—^Richman Bros Co y. Miller, 3 
NE2d 860, 131 Ohio St 424—Max¬ 
well y Chew Pub Co, App, 61 N 
E2d 816 

41. Wash—State y Williams, 120 
P.2d 496, 12 Wash 2d 1 

48. E}' — Corpus Juris dted In Jen¬ 
nings V Vincent's Adm'x, 145 SW 
2d 637, 641, 284 Ky 614 

Mo — Corpus Juns quoted In Mallory 
y Louisiana Pure Ice & Supply 
Co. 6 SW2d 617, 624, 820 Mo 95. 

39 C J p 1832 note 79. 
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can be done without probable injury to anyone ex¬ 
cept m the event of negligence in the manner of do¬ 
ing it, no liability attaches to the employer 

This exception is based on the unusual danger to 
third persons which inheres in the mere perform¬ 
ance of the work itself aside from any negligence on 
the part of the contractor or his servants,and the 
reason for the imposition of liability is the duty of 
due consideration which one in a civilized com¬ 
munity owes to his fellows and to the public, which 
duty precludes the ordering of that which if done 
will be inherently dangerous^® 

A substantial difference between the general rule 
considered supra § 584 and the exception now un¬ 
der consideration is that m the one case the work is 
of such character, that, if properly done, no injuri¬ 
ous consequences can arise, and in the other the 
work IS of a character from which damages are like¬ 
ly to arise unless precautionary measures are adopt¬ 
ed « 

Premises dangerous to invitees Where the 
owner, lessee, or possessor of premises under his 
control employs an independent contractor to do 


work upon them, which from its nature is likely to 
render the premises dangerous to persons who may 
come upon them by the invitation of the owner, 
lessee, or possessor, such owner, lessee, or possessor 
IS not relieved by reason of the contract from the 
obligation of seeing that due care is used to protect 
such persons 

b. What Work Is Inherently Dangerous 

(1) In general 

(2) Obstructions, excavations, or open¬ 

ings in public thoroughfare 

(1) In General 

Generally work Is Inherently dangerous^ within the 
meaning of the exception, where there is a recognizable 
and substantial danger inherent in it 

The exception does not apply where the work in 
question or the instrumentality for doing it is not 
inherently dangerous and, therefore, the fads do 
not bring the case within the exception *8 Where 
danger is not naturally expected to result in the 
use of a substance or instrumentality, it cannot 
be said to be inherently dangerous and the owner 


48, Ky—KJozpiui Juda oltsd m Jen¬ 
nings V Vincent's Adm'z, 146 SW. 
2d 687, 641, 284 Ky 614 
Mo —Corpus Juris gnotad la. Mallory 
V Louisiana Pure Ice & Supply 
Go. 6 SW2d 617. 624, 820 Mo 95 
89 C J p 1882 note 80 

Caaiial os collateral aegUjesce 

(1) Xo recovery may be allowed 
against employer or contractee for 
injury resulting entirely from inde¬ 
pendent contractor'a or his em¬ 
ployees' fault purely collateral to 
work 

US—^Holt V Texas-New Mexico 
Pipeline Co , CCA Tex, 14S F 2d 
'862, certiorari denied 66 SCt 1570, 
825 US 870, 89 LEd. 1996 
Tex —Loyd v Herrington, 1*82 S W 
2d 1008, 148 Tex 1^8o 
89 GJ p 1332 note 80 [a] 

(2) The employer is not liable if 
danger arises from unforeseeable 
negligence collateral to the work — 
Wnght V Tudor City Twelfth Unit, 
12 NE2d 807, 27'6 NT 308, 115 A 
LR 962—^Boylhart y Ui Marco & 
Reimann, 200 NE 793, 270 NY 217 

(3) Negligence in performance of 
operative details of work, as distin¬ 
guished from negligence based on 
danger created by nature of work 
itself, is collateral negligence, for 
which the contractee is not liable — 
May V 11% East 49th St Go, 64 
NTS 2d *860, 269 App Div 180, af- 
ttnned 68 NE2d 881, 296 N.T. 699. 

(4) Where lease provided that 
landlord should repair heating plant 
and tenant should do inside painting, 


pamter employed by tenant could 
not recover flrom landlord for neg¬ 
ligence of servants of independent 
contractor engaged by landlord to re¬ 
pair heating equipment, in leaving 
an unguarded opening through which 
painter fell, since such negligence 
arose casually out of the mere per¬ 
formance of the work and was not 
directly connected with landlord's 
obligation to have the work done — 
Wemfeld v Kaplan, 26 NE2d 287, 
282 NY 848, leargument domed 27 
NE2d 209, 283 N.Y 604 
44. La —Corpus Jons quoted la 
Montgomery v. Gulf Refining Co 
of Louisiana, 121 So 67'8, 581, 168 
La. 78 

89 C J p 1383 note 81 
4B. La —Corpus Juris quoted la 
Montgomery v Gulf Refining Co 
of Louisiana, 121 So 678, 581, 168 
La 7>3 

89 CJ p 1338 note 83 
40. Mo—Corpus Juris oltsd la Mal¬ 
lory V Louisiana Pure Ice & Sup¬ 
ply Co, 6 S W 2d 617, 624. 820 Mo 
95 

Ohio—Richman Bros Co v Miller, 
8 NE2d 360. 181 Ohio St 424 
89 C J. p 1838 note 86 

47. Ill—^FTost V Andes Candies, 69 
NE2d 783, 829 Ill App 635 
Mass—^Levesque v Hildreth & Rog¬ 
ers Co, 177 NE 638, 276 Maas. 
429—Wilson v Norumbega Park 
Co, iro NE 1514, 375 Mass 422. 
NY—^Eisenberg v Irving Kemp, 
Inc, 11 N.Y.S.ad 449, 26i6 AppDiv 
698. 


Okl—^E >S Billington Lumber Co 

V Cheatham, 74 P.2d 120, 181 Okl 
402 

89 CJ p lft38 note 87 

Snpezvlsioa of apphaaoss or methods 

(1) A possessor of land who holds 
it open to the entry of the public for 
his business purposes xs subject to 
liability to members of the public, 
entering for such purposes, for bodi¬ 
ly harm caused to them by his fail¬ 
ure to exercise a reasonably careful 
supervision of the appliances or 
methods of cm independent contrac¬ 
tor or concessionaire whom the poa- 
sesBor has employed or pernutted to 
carry on upon the land an activity 
which is directly or indirectly con¬ 
nected with hiB business use there¬ 
of 

Gal—^Basye v Craft's Golden State 
Shows, 111 P2d 746. 48 Cal App 
2d 783 

Pa—^Engatrom v. Huntley, 26 A 2d 
461, 345 Fa 10 

(2) This IS true regardless of 
whether the invitees pay for admis¬ 
sion or receive privilege of entry as 
gratuity from possessor —^Basye v 
Graft's Golden State Shows, supra 

48. Ky—Jennings v Vincent’s 
Adm'x, 146 SW2d 687, 284 Ky. 
614 

NY—^Fraglacomo v. 404-<6 East 88 
St Realty Corp, 6'8 NTS 2d 109, 
269 AppDiv. 63&—^Puchall v Emi¬ 
grant Industrial Sav. Bank, 82 N. 

Y S 2d 158 

Utah.—Gleason v. Salt Lake City, 
74 P.2d 1226, 94 Utah 1. 
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IS not liable for injuries caused by the negligent 
use thereof by an independent contractor.^® How¬ 
ever, whether work of a given character is to be 
regarded as “necessarily,** or “inherently,** or 
“intrinsically** dangerous, or its performance “at¬ 
tended with danger to others,** within the mean¬ 
ing of such terms when used m this connection, 
is often a matter as to which different opinions 
may be entertained,®® and the courts have found 
no rule of universal application by which they 
may abstractly draw a hne of classification in ev¬ 
ery case between work which is inherently danger¬ 
ous and that which is not The question is depend¬ 
ent on the facts of each case,®® and important fac¬ 
tors to be understood and considered are the con¬ 
templated conditions under which the work is to be 
done and the known arcumstances attending it.®® 
The proper test, it has been said, is whether dan¬ 
ger inheres in the performance of the work,®** and 
it is sufficient if there is a recognizable and substan¬ 
tial danger inherent in the work,®® even though a 
major hazard is not mvolved.®® The test is not 
whether a man of ordinary prudence would have an¬ 
ticipated that the injury would have ensued from the 
work,®*^ nor can mere liability to injury from doing 
the work be the test, since injunes may happen in 
any undertaking and many are attended with great 
danger if carelessly managed, although with proper 


care they are not speaally hazardous.®® 

Work held inherently dangerous, within the ex¬ 
ception, includes ■ Building of a brick wall abutting 
on a highway,®® depositing an insecticide, consist¬ 
ing of a poisonous dust or spray, on a field,®® erec¬ 
tion of awnings as appurtenant to a building on a 
much frequented street in a populous city fumi¬ 
gation of an apartment by gas,®® installation of 
doors on an elevator shaft where the elevator was 
kept running for the benefit of tenants,®® propel¬ 
ling of gas through mains before the mams were 
thoroughly cemented together,®^ removing a de¬ 
cayed oil derrick,®® and setting off fireworks®® 

Work held not inherently dangerous, within the 
exception, includes. Calcimimng interior walls of a 
building,®*^ constructing a reinforced concrete 
bndge over a city street,®® constructing a telephone 
line,®® construction of a culvert under railroad 
tracks,*^® cutting down trees in a forestcutting 
walls with compressed air drills ,'^® disinfecting cars 
ff^ith a medicated creosote solution ,7® erection of 
a grandstand excavation preparatory to erection 
of a building,7® fencing a railroad right of way ,7® 
floating logs downstream grading and improv¬ 
ing a street,*^® installation of pipes in a building to 
carry water to the ground ,7® installation of a venti¬ 
lator,®® laying brick ,81 laying a pipe line j®® level- 


49. Ky —Jenninsra v Vincent’s 

Adm'x. 145 S.W2d 537, 284 Ky 
614. 

BOl Mo.—J ohnson v. J I Case 
Threshing Mach Co, 182 S W 

1089, 198 MoApp 198 
51. NC—Evans v Elliott, 17 SE 
2d 195, 220 NC 253 
59. NY—Wright v Tudor City 

Twelfth Unit, 12 NB2d 807, 276 
NY 803, 116 ALR. 962 
S3. NG—Evans v Elliott, 17 SE2d 
125, 220 NC 268 

64. NC—Scales v Lewellyn, 90 S 
E 621. 172 N C 494 

66. NX::—Evans v Elliott, 17 SE 
2d 125, 220 N C 258 

56. NC—Evans v Elliott, supra. 

57. NC—Scales v Lewellyn, 90 6 
E 621, 172 NC 494 

68. Kan—iLaffery v U S Gypsmm 
Co, 111 F 498, >88 Kan, >849, 46 L. 
RA,NS, 930, AnnCasl912A 590 
NC—Vogh V. F C Geer Co, 88 SE 
874, 171 NC 672 

59, Mass—nJager v Adams, 128 
Mass 26, 23 Am R 7 
39 C J p 1333 note 94 

601 . Ariz —S A Gerrard Co. v 
Fricker, 27 P 2d 678, 42 Anz 608 
Cal—^Miles v. A Arena & Co, 78 P 
2d 12'60, 28 CalApp.2d 680. I 


Oara m seleotloiL of ooutraotor Is 
no defense where no adequate meas¬ 
ures were adopted to prevent plain¬ 
tiff's property from heing sprinkled 
with the poison—Pannella v Reilly, 
28 NE2d 87, 304 Mass 172 
61. Tenn —^McHarge v Newcomer, 
100 SW 700, 117 Tenn 696, 9 L 
RA,NS, 298 
39 C J p 1838 note 96 
69. Mass.—^Ferguson ▼ Ashkenazy, 
29 NE2d >828, 807 Mass 197 
69, NY —Besner v. Central Trust 
Co, 130 NE 677, 280 NY 357. 28 
AX.R 1081 

64. Ill —Chicago Economic Fuel 
Gas Co Y Myers, 48 NE. 66, 168 
Ill 189 

65, La—V inton Petroleum Co L 
Seiss Oil Syndicate, 139 So 643, 19 
LaApp 179 

66l RI—Sroka v Halliday, 87 A 
965, 89 R I 119 
89 C J. P 1838 note 98 

67. Ala—Drennen Co v. Jordan, 61 
So 938, 181 Ala 670, 28 ALR 
981 

68. N C.—Gadsden y. Craft, 92 S E 
174, 178 NC 41'8 

69. Minn —^Vosbeck v Kellogg, 80 
NW 967, 78 Minn 176 

7a Ky—^Louisville & N R Co v 
Smith, 119 SW 241, 134 Ky 47. I 
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71. NC—^Young v Fosburg Lum¬ 
ber Co, 60 SE 654, 147 NC 26 
ZaatmineiLtalltlea used in cutting 
and removing timber are not Intrin¬ 
sically and inherently dangerous — 
Beck V Dubach Lumber Co., 181 So 
196. 171 La 428 

79. Conn—Jacob v Mosler Safe Co, 
14 A 2d 736, 127 Conn 186, 

73. Tex —Crow v McAdoo, Civ. 
App, 219 SW. 241 

74. Ala.—'Looker v Gulf Coast Fair, 
61 So. 8'32. 208 Ala. 42 

75- Tex —^Dixon v Robinson, Civ. 
App, 276 SW 770 

76. Okl—^Missouri, K & O R Go 
V Ferguson, 96 P 755, 21 Okl 266 

39 C J IP 1834 note 9 

77. NY—^Pierrepont v. Loveless, 72 
NY. 211 

78. Wash—Seattle Lighting Co ▼. 
Hawley, 103 P 6. 51 Wash 137 

79. NY—Hyman v. Barrett, 121 N 
E 271. 224 NY 436 

80. NY—Schneyer v. Leblang Re- 
cUty Corporation. 288 NYS 848, 
248 AppDiv 1715. 

8L Tex —Allen v Republic Bldg. 
Co, Civ App, 84 SW2d 606 

sa Tex.—(Lone Star Gas Co v Kelr 
ly, ComApp, 46 S.W2d 656. 
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ing a ditch with picks and shovels ,8® making a cel¬ 
lar in a building waterproof piling pipe in a city 
street putting up88 or taking down®*^ signs on 
buildings; raising the roof of a brick building,8® 
raising a party wall,so removal of a boiler from 
a truck ,80 removing wallpaper by use of a ma¬ 
chine ,01 repairing chimneys ,02 rolling a wheel¬ 
barrow across a sidewalk or street for the purpose 
of removing discarded building matenal,03 and 
steaming out a gasoline tank.04 

Construction or erection of a building ordinarily 
is not considered inherently dangerous ,0® but it is 
otherwise as to the construction of a building eight 
stories high, abutting a sidewalk on which there is 
heavy travel, without a protecting cover over the 
sidewalk 06 

Dynamiting may be inherently dangerous, m the 
absence of proper precaution, so as to render the 
contractee liable for injuries resulting therefrom,07 
as where large charges of dynamite are used to 
break up iron machinery within one hundred and 
fifty feet of a highway 08 On the other hand, the 
use of dynamite may not be inherently dangeious 
under the facts of the case,oo as where the work is 
done in a barren rural section^ or where small dyna¬ 
mite charges are used in making a seismograph 
test not nearer than one hundred feet to buildings o 
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Leaving soapy water on sidewalk. While it has 
been held that the washing of store windows is not 
^vithm the exception, even though the washing is 
done in such manner that soapy water runs onto the 
sidewalk,® it has also been held that cleaning hotel 
mats and runners with soap and water on the side¬ 
walk of a busy street in a large city involves danger 
to pedestrians which a jury might find to be inher¬ 
ent in the work and readily foreseeable * 

Painting a sign extending over a sidewalk has 
been held to be within the exception ,8 but it is oth¬ 
erwise as to painting the shutters of a house® or 
painting the intenor and exterior of a business 

building.7 

Setting fires According to some decisions the 
burning over of land for the purpose of clearing it 
is inherently dangerous to other landowners, and the 
one whose land is being thus cleared cannot evade 
hability for injuries sustained by another landowner 
by reason of the file escaping to his premises, al¬ 
though the work of clearing was done by an inde¬ 
pendent contractor® In other decisions, however, 
a contrary conclusion has been reached o There is 
also authority to the effect that whether acts of this 
character are inherently dangerous depends on the 
circumstances of the particular case.i® ' The matter 
IS not controlled by a statute dealing with the set¬ 
ting of a fire by a hirehngjii and the owner is not 


83. U S —Holt ▼ Texas-New Mexi¬ 
co Pipeline Co, GCA Tex, 145 F 
2d SSS, certiorari denied 65 S Ct 
1670, 325 TJS 879, 89 LHd 1996 

84. NY—Maltbio v Boltina, 26 N. 
Y S 2d 903, 6 Misc 889 

85. Mo —O’Hara v Liaclede Gras 
Light Co. 148 S.W. <884, 244 Mo 
895 

86. NY—^McNulty v Ludwig, 109 
NYS 708, 125 App Div. 291, 

i89 G J p 1384 note 17 
Tii«t.n.nMiy 4ieotTio sign. 

Vt—JourdencLis v. Hayden, 158 A. 
664, 104 Vt. 216 

87. Mo—^PresB v Penny, 1415 SW. 
4'58, 242 Mo 98 

>89 C J p 1334 note 18 

88. Tex —Smith v Humphreyville, 
104 SW 49'6, 47 TexGivApp 140 

89. NY—Negus v. Becker, 88 NB 
290, 143 NY 808, 42 Am S R 724, 
26 LRA 667 

9a N.Y.—^Marvin Briggs, Inc, ▼ 
New York Public Library, Astor, 
Lenox and Tilden Fbundations, 20 
NYS 2d 977, 260 ApipDiv 218 
91. Mass —^Berman* v Greenburg. 
60 NB2d 778, 814 Mblbb 666 

98. Maas—^Boomer v Wilbur, 67 N. 
H 1004. 176 Maas. 482, 58 LRA 
172. 


93. Tex—Wilson v Crutcher, Civ 
App. 176 SW 625. 

9A Conn—^Millstone Corp v Laur¬ 
el Oil Co, 41 A 2d 711, 131 Conn 
636 

95. Ohio—^Visconsl v Staufert, 186 
NE 829, 45 Ohio App 112 

Wash —^Amann v City of Tacoma, 16 
P 2d >601, 170 Wash 296 
89 G J p 1834 note 7 
Bnok building 

Tex —Allen v Republic Bldg. Go, 
Civ App, 84 SW2d '506 
Department store Tnuldiag 
Tex ^Hamblen v Mohr, CivAPPt 
171 S W 2d 168 
Warehouse 

N C —^Peters v Carolina Cotton & 
Woolen Mills, 155 SE 867, 199 N 
C 763 

96. Mo —Neal v 12th & Grand 
Ave Bldg Co, 70 SW.2d 186, 228 
Mo App 686 

97. Ind—Scott Const Co v Cobb, 
169 NE 768. 8'6 Ind App. 699. 

Blasting see Explosives S 8 e 
9& Ind—Falender v Blackwell, 79 
NE 89>3, 89 Ind App 121 
96. Wis—^Kolb V Hayes, 216 N.W. 
678, 194 Wia 40 

1. US—^Holt V Texas-New Mexico 
Pipeline Co, GC.A.Tex., 145 F2d 
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662, certiorari denied 65 SCt 
1570, 826 US 879, 89 LEd 1996. 

8. Tex —Seismic Explorations v 
Dobray, Civ App, 169 SW2d 739, 
error refused 

3. Conn—Swearsky v Stanley Dry 
Goods Go, 186 A 656. 122 Conn' 7 

4. NY—^\Viight V Tudor City 
Twelfth Unit, 12 NB2d 367, 276 
NY 808, 115 ALR 962 

5. Ohio—^Richman Bros Co v Mil¬ 
ler, 8 NE2d 360, 131 Ohio St 424 

a Maas.—^Davis v John L Whiting, 
etc, Co, 67 NE 199, 201 Massw 
91. 

89 C J p 1884 note 14. 

7. Ohio —^Maxwell v. Chew Pub. 
Co, App, 61 NE3d 616 

a Mich —Inglis V Millersburg 

Driving Assoc, 136 N.W. 448, 169 
Mich 811, Ann Caa 1913D 1174. 

39 G J p 1884 note 26 

9. NY—^Ferguson v Hubbell, 97 N, 
Y 507, 49 AmR 644 

89 C J p 1834 note 27 

10. Ark—St Louis, I M A 8, It, 
Co V Yonley. 14 SW. 800. 58 Ark. 
603, 9 LRA 604. 

89 C J p 1384 note 28 

11. Ark.—St Loius, I M. & S. B. 
Co, V. Yonley, 18 S.W 888. 

89 C.J. p 1884 note 24 fc}. 
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liable where the contract for clearing the land did 
not contemplate the use of fire and he did not know 
that the contractor intended to resort to that means 
of removing stumps and debris.^® 

There is authority both for^s and against^* the 
proposition that the contractee is liable for the dam¬ 
ages resulting where, during the performance of a 
contract for the burning of a protective fireguard 
along or aroimd certain property, fire is communi¬ 
cated to other property 

Maintenance of fires to keep concrete work from 
freezing has been held not so intrinsically danger¬ 
ous as to render the employer of an independent con¬ 
tractor liable for fires destroying adjacent prop¬ 
erty m the absence of evidence that such act could 
not be safely performed m the exercise of due 
careM 

It has been held that gasoline is essential!}’ a dan¬ 
gerous instrumentality and hence that a person em¬ 
ploying an independent contractor to deliver gaso¬ 
line is liable for damages from a fire arising from 
the negligence of the independent contractor or his 
servant,but it has also been held that the con¬ 
tractee is not liable 

According to some authonties, where an inde¬ 
pendent contractor is authorized to use, in perform¬ 
ing his work, such dangerous instrumentalities as 
steam engines, the contractee will be liable for in¬ 
juries to property of others caused by fire communi¬ 
cated to die property from such engines 18 in such 
case the engine is a source of great danger to ad¬ 
jacent property and the danger raises a duty which 
the contractee cannot shift from himself to anoth^ 
er.i9 However, it has been both aflSrmed^O and de¬ 


nied^i that the operation of a steam sawmill is in¬ 
trinsically dangerous, and it has been held that a 
steam engine used in digging a well is not in its na¬ 
ture dangerous as an instrumentality likely to set 
fire to neighboring buildings 82 

Tearing down building or walls The demolition 
of a complete building which has been used up to 
the time of demolition, and has not become dan¬ 
gerous or a nuisance through decay or similar con¬ 
ditions, is not intrinsically dangerous ,88 but it has 
been held otherwise as to the demolition of a build¬ 
ing in a crowded section of a city 84 While it has 
been held that the taking down of a decayed or 
ruined wall is not intrinsically dangerous, as the 
only danger to be apprehended is in doing the work 
carelessly or unskillfully,85 it has also been held that 
the taking down of a ruined wall is intrinsically 
and inherently dangerous and that the duty imposed 
by law on the owner to take down walls left stand¬ 
ing by fire as being a menace to the public and the 
property of persons in the vicinity, and to observe 
due care in so doing, cannot be delegated to an in¬ 
dependent contractor so as to avoid liability for his 
negligence in doing the work.86 

(2) Obstructions, Excavations, or Openings 
in Public Thoroughfare 

The employment of an independent contractor doea 
not prevent a person from beina liable for injuries re¬ 
sulting from a failure to guard, or take other reason, 
able precautions to prevent injury to the public from, 
excavations, openings, or obstructions in a street, high¬ 
way, or sidewalk. 

A person who employs an independent contractor 
to do work, on a public way or in a place where the 
public are habitually and lawfully passing, which 


12. La—Levy v. McWllliama, 127 
So 761, 18 La.App 444, modified 
on other grounds 129 So. 170, 18 
LaApp 444 

18. Kan—St Louis & S F R. Co 
V Madden, 93 F 6'86, 77 Kan. 80, 
17 LRA.,NS, 788 

89 C.J p 1384 note 24 [b] 

14. Iowa—KeUogg v. Payne, 21 
Iowa 676 

89 O J 3 ) 1834 note 24 [a]. 

15. ns—Swift ft Co. V. Bowling, 
CCAWVa, 298 P. 279 

le. La—Montgomery y. Gulf Befin- 
mg Co. of Louieiana, 121 So 678, 
168 La. 78. 

17. Fla.—Gulf Reflnmg Co v Wll- 
klnaon, 114 So 608, 94 Fla 664. 

ISL La—^Brady v. Jay, 86 So. 132, 
lU La 1071 

89 aj. p 1884 note 29. 


Propelling engine^ known to he de. 
feotlTs, along highway in dry sea- 
eon 

Mo'-Johnson v J I Case Threshing 
Mach Co, 182 SW 1089, 193 Mo 
App 198 

19. NC—^Thomas v Hammer Lum- 
her Co. 69 S K 275, 168 NC. 861, 
i32 LRA.NS., 584 

90. NC—Royal y. Dodd. 98 SB 
699, 177 NC 206. 

89 CJ p 1334 note 29 [b] 

81. Ga—^Lovelace y Ivey, 152 SB 
266, 41 Ga App 204. 

Small steam sawmill 

VsL —^Bpperson v De Jamette, 180 S. 
B 412, 164 Ya. 482 

88. Ga —-BdmondBon y. Town of 
Morven, 162 SB 280, 41 GaApp 
209 

83. Wash—^Amann v City of Taco¬ 
ma, 16 F.2d 601, 170 Wash 296. 
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84. NT—^Hanley v Central Sav. 
Bank, '8 NTS 2d 371, 256 AppDiv 
642, affirmed 21 NB2d 618, 280 
NT 734 

Waitlu g hzlok hnllduig abutting hnsy 
mty street 

Ill—^Van Auken v, Barr, 270 Ill.App. 
160 

95. NT—^Bngel y Eureka Club, 82 
NB 1062, 187 NT. 100. 33 Am S 
R 692 

BsniDvai of bxlok foundation walls 
where nss of dynomits not oontsm- 
jOated 

Tex —^Dizon y Robinson, Civ App., 
276 SW 770 

ml Ky—A H. Bowman ft Co v 
Williams, 21 S.W2d 790, 281 Ky 
488 

89 C.J. p 1886 note 48 

Walls of bnmsd-ont theater In thlok. 
ly settled bnsiness district 

Del —-Langrell y Harrington, 41 A. 
2d 461, 8 Terry 647. 



57 C.J.S. 


MASTER AND SERVANT 


will cause danger to the public unless precautions 
are taken must see that reasonable precautions to 
prevent injury are taken and is liable for injuries re¬ 
sulting from a failure to take such precautions 

According to the weight of authority, an excava¬ 
tion in a street, highway, or sidewalk is so in¬ 
herently dangerous that the person in whose behalf 
it is made cannot, by having the work done by an 
independent contractor, escape liability for injuries 
to others resulting from the contractor’s failure 
properly to g^uard the excavation or to take other 
necessary precautions to prevent mjury to travel¬ 
ers According to some decisions, however, where 
a contract is made for work which requires excava¬ 
tion in streets, highways, or sidewalks and reason¬ 
able care is used to secure a competent contractor, 
the contractor alone is liable for injunes sustamed 
by reason of his negligence in failing properly to 
guard the excavation ,28 and where this latter view 
prevails it is considered that such work is not in¬ 
trinsically dangerous or hazardous^O and that it be¬ 
comes an incident to the undertaking of the con¬ 
tractor to do the work in a manner reasonably safe 
to passers-by, and this duly includes the making of 
necessary safeguards 

Openings, An abutting owner is liable for a con¬ 
tractor’s negligence in leaving unguarded and un- 
hghted openings m the sidewalk 83 So too an occu¬ 
pier of premises who, for his own convenience, 
maintains a fixed covered opening or aperture in the 
adjacent sidewalk is liable for injuries resulting 
from the negligence of an independent contractor in 
removing the cover and not guardmg the opemng.** 

ObstrucUons. While there is some authority to 
the contrary,84 it has generally been held that, where 
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work to be done under a contract necessarily ob¬ 
structs and encumbers a public street or highway 
and renders it unsafe for public travel, unless the 
obstruction is properly guarded or travelers are 
otherwise protected, the doctrine of independent con¬ 
tractor does not apply, and liability for mjuries re¬ 
sulting from such obstruction is to be determined as 
though the work had been done by the employer and 
not by the contractor.® B However, a limitation on 
this doctrine is that, where the obstruction caused 
or created in the street or elsewhere is purely col¬ 
lateral to the work contracted to be done, and is 
entirely the result of the wrongful acts of the con¬ 
tractor or his servants, the contractee is not liable ,86 
and the contractee is not liable where the obstruc¬ 
tion was not the proximate cause of the injury 87 

§ 591. -Nondelegable Duties of Con¬ 

tractee 

a. In general 

b. Work done under license, franchise, 

or corporate charter 

a. IxL General 

A periQn who, by law or contract, is charged with 
an absolute duty to another person or the public can¬ 
not, Dy delegating performance of that duty to an in¬ 
dependent contractor, relieve himself from liability for 
nonperformance or negligent performance thereof. 

One who owes, and is personally bound to per¬ 
form, an absolute and positive duty to the public 
or an mdividual cannot escape the responsibility of 
seeing that duty performed by delegating it to an in¬ 
dependent contractor, and will be liable for injuries 
resulting from the contractor's negligence in the per¬ 
formance thereof,®^ whether the duty is imposed By 


87. ni —^Haimeken v Sicbler, App.. 
75 NUSd 244 

ICaaa—^Eunan v De Matteo. 82 N.11 
2d 618. 808 Maas 427 

Ohio—^Richman Bros Co v Miller. 
8 M'S 2d 860. 181 Ohio St 424— 
Warden v Fenneylvania H Co, 175 
NE 207, 128 Ohio St 804—Maje- 
well V Chew Pub Co, App. 61 N 
E2d 816 

Work creating nuisance m street or 
on sidewalk aee aupra f 587 

aSL Cal—Sawaya v. DeCou, 140 P 
2d 98, 60 Cal App 2d 146—Robbins 
V. Hercules Gasoline Co. 851 P 
697. 80 Cal App. 271 

Ga—^Mixon V. Savannah A A Ry. 
Ill SE 190, 28 GaApp 890 

Mont—OOEpna Jtuds cited In Ulmen 
V Schweiger. 12 P 2d 866, 869, 98 
Mont 881 

89 C J p 1328 note 61 [e] (3), (8), p 
1336 note 82. 


Sanaffe to teleplioaa eampmeiit 
Ohio —Cincinnati & Suburban BeU 
Tel Co V Eadler. 61 NE2d 796. 

75 Ohio App 268 

Bamage to adjouiinff property from 
oonstruotloa. of tmuiel under streeft 
DC—Philadelphia, B & W R Co v 
Karr, 88 AppDC. 193 
89. Ind—^Ryan v Curran, 94 Ind 
846, 81 Am R 128 
89 C.J p 1886 note 33 
aOi ni —^Moline v McEinme, 30 HI 
App 419 

31. Ill—Eepperly v. Ramsden, 88 
Ill. 864 

38. Tex—^Randle v Haugle, Civ 
App, 299 BW. 297 
38. Ill—^Hannefcen v Eichler, App., 

76 NB2d 244 

Ohio.—Globe Indemnity Co v 
Schmitt 68 NE2d 790, 142 Ohio 
St 695. 

34, Ya.—^Bibhmond v. Sitterding, 43 
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SE 562. 101 Va 854. 65 LRA 445, 
99 Am SR 879 

89 C J p 1836 note 86 

35. Cal—Sawaya v DeCou, 140 P 
2d 98, 60 Cal App 2d 146—Robbins 
V Hercules Gasoline Co, 261 P. 
697, 80 Cal App 271 

Conn—Campus v McElligott 187 A. 
29, 122 Conn 14—Swearsky v 

Stanley Dry Goods Co, 186 A 666, 
122 Conn 7 

39 CJ p 1828 note 61 [g], p 1886 
note 88 

36. US—St Paul Water Co v 
Ware, Minn, 16 Wall 666, 21 D Ed 
486 

89 C J p 1886 note 40, p 1838 note 61 
Ec] (1) 

87. Minn—^Voebeck v. Kellogg, 60 
NW. 967, 78 Mom 176. 

89 C J. p 1888 note 41. 

3a —S H ETess A Co. v 

Reaves, CCA.N’.O, 86 F2d 916, 
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certiorari denied 67 S CL S22, 299 
US 616, SI LEId 464 
jQa—^Alabama Power Co v Pierre, 
188 So 665, 286 Ala. 631—Alabama 
Power Co v Bmens, 158 So 729, 
228 Ala 466—^Dme Stagre Lines v 
Anderson, 184 So 23, 222 Ala 678 
—^Republic Iron & Steel Co v 
Barter. 118 So 749, 218 Ala 369 
Cal—Kats y Helbingr. 10 F2d 1001, 
215 Cal 449 

Del—^Langrell v Harrington, 41 A 
2d 461, 3 Teiry 647 
DC—Bailey v Zlotnick, 149 P 2d 
605, 80 USAppDC 117, 162 A. 
LR 1108 

Ind —^Indianapolis Water Co y 
Schoenemann, 20 NE2d 671, 107 
IndApp 808 

Mich—Gnnnell v Ceirbide & Carbon 
Chemicals Corporation. 276 KW 
635. 382 Mich 509 

NJ—Newman v Pasternaclc, 136 A 
877, 108 NJLaw 484, 50 ALR 
483 

Okl—Oklahoma Ry Co v Boyd, 282 
P 157, 140 Okl 46 

Utah —Gleason v Salt Lake City, 74 
P 3d 1226, 94 Utah 1 
89 C J p 1386 note 46 

Duty axisug fyom d.O]iLg of aot 

(1) A person causing something to 
be done, the doing of which casts on 
him a duty, cannot escape from re¬ 
sponsibility attached to him of see¬ 
ing that duty pel formed by delegat¬ 
ing It to a contractor 
Ala—^W. B Belcher Lumber Co v 
Woodstock Land & Mmeral Co, 16 
So 2d 625, 245 Ala 6 
Ey—^Brown Hotel Go y Sizemore, 
197 SW2d 911, 803 Ey. 431 

<2) On this theory, where defend¬ 
ant corporation equipped a person 
with machinery and flnances to enter 
upon its land to engage m mming 
operation, defendant corporation was 
under duty, for protection of adjoin- 
mg landowners, to inform person en- 
gagmg in mining operations of loca¬ 
tion of boundaries of its holdings, 
and if, as proximate result of breach 
of such duty, person engaged in min- 
mg operation went upon plalntitTs 
adjoining land and took therefrom 
iron ore, defendant corporation was 
liable as a Joint tort-feasor with 
person engaging m mining operation 
m conversion of the ore—W. B Bel¬ 
cher Lumber Co v Woodstock Land 
& Mtoeral Co, supra. 

(8) So too a landowner who under¬ 
takes the erection of a building can¬ 
not excuse himself for trespass on 
adjolxung property by showing that 
he gave over the location of the 
building wholly to his builder with 
only a general direction to keep in¬ 
side the boundary line, responsibil¬ 
ity In this respect cannot be shifted 
to an Independent contractor—Bran- 


dolmo V Camg. 44 N B 2d 788. 312 
Mass 296—Eershishian v Johnson, 
96 NB 66, 210 Mass 185, 86 LRA., 
NS, 402 

InstaUatioit of gas stove 

A chemical company from whose 
representative a gas stove was pur¬ 
chased for installation on jracht 
could not avoid liability for injuries 
sustamed in an explosion of stove as 
result of its defective installation on 
ground that representative was an 
independent contractor, since the na¬ 
ture of the mstallation imposed a 
duty on employer which it could not 
delegate to a representative—Grm- 
nell V Carbide A Carbon Chemicals 
Corporation, 276 NW 686, 282 Blioh 
609 

Duty incident to ownership, posses- 
sion« or proprietorship 

(1) One who owns property that 
may become dangerous cannot dele¬ 
gate a duty and escape liability for 
injury incident to his proprietorship 
—Oalentine v Borglum, 150 S W 2d 
1088, 285 Mo 1141 

(2) The duty of exercising care 
IS one of those absolute duties which 
rests on every owner of fixed prop¬ 
erty, and he cannot shift the re¬ 
sponsibility on an independent con¬ 
tractor for failure to perform his du¬ 
ty —Northcross v Loew's Memphis 
Theater Co, 8 TennApp 61 

(3) Company owning timber on 
land leased by owners as a pasture 
could not delegate its responsibility 
to use reasonabld care not unneces¬ 
sarily to injure improvements on the 
land, mcludmg the fences, to a third 
person in such manner as to be re¬ 
lieved of liability—^D L Fair Lum¬ 
ber Co V Weems. 16 8o 3d 770, 196 
Miss 201, 161 ALR 681 

(4) If an mdependent contractor 
18 employed to perform the nondele¬ 
gable duty which a possessor of land 
owes to others to put and maintain 
land in a reasonably safe condition, 
the possessor is answerable for hejm 
caused by negligent failure of con¬ 
tractor to put or maintain buildings 
and structures in reasonably safe 
condition, irrespective of whether 
contractor's negligence lies in his 
mcompeteatce, carelessness. Inatten¬ 
tion, or delay—^Brown v George 
Pepperdine Foundation, 143 P 3d 929, 

23 cal 2d 256 

(6) Duty of landlord to tenant in 
respect of repairs, improvements, or 
safe condition, of premises see Land¬ 
lord and Tenant S 417. 

Duty to lavltsss 

Ark—^Aluminum Ore Oo v George, 

186 BW3d 666. 208 Ark. 419 
Mo —Cannon v S S Eresge Co , 116 

SW2d 669, 238 MoApp. 173. 

NY—^Bisenberg v Irving Eemp, 
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I Inc. 11 NTS 2d 449. 266 AppDiv 
698 

Duty to tnavsling public 

(1) Duty to refrain from interfer¬ 
ing with right of public to safe and 
unimpeded use of highways and 
streets is one of which employer can¬ 
not divest himself by committing 
work to a contractor 

Ohio—^Richman Bros Co v Miller, 
8 NB2d 360, l8l Ohio St 424— 
Maxwell v Chew* Pub Co , App, 61 
NB2d 816 

Tex—^Randle v Naugle, Civ App, 
299 SW 297 

(2) An owner of a building haa an 
affirmative nondelegable duty to pro¬ 
tect members of public traveling on 
adjacent sidewalk —Schwartz v 
Merola Bros Const Corporation, 48 
NB2d 299, 290 NY 146 

(8) The owner or possessor of 
abutting properly for whose special 
and private benefit a coal hole or 
similar structure is mamtained in a 
public way cannot cast the burden 
of the proper maintenance of the 
structure on another, even though 
primary negligence with respect to 
the structure is that of an independ¬ 
ent contiactoi —^Brown Hotel Co v 
Sizemore, 197 SW2d 911, 803 Ey 
431 

(4) Obstiuctions, excavations, or 
work in or on street, highway, or 
sidewalk as mherently dangerous 
unless precautions taken see supra 6 
590 h (2) 

Frotectiou of party wall 
Owneis of building being razed 
could not delegate to independent 
contractor duly to protect party wall 
—^Marks v F W Woolworth Co, C 
CATex, 82 F2d 146 

Prevsutliig animal frosn bamg at 
large 

Where a railroad company had, as 
a connecting earner, come mto pos¬ 
session of a steer, and the steer was 
being reloaded mto a car, the com¬ 
pany owed a duty to the public, un¬ 
der the circumstances, to prevent 
the animal from bemg at large and it 
could not delegate the performance 
of this duty to an mdependent con¬ 
tractor and thereby escape liability 
for nonperformance—^Yazoo & M V 
R Co V Gordon, 186 So 631, 184 
Miss 885 

nttuig sysglassoa propsrly 
Where customer purchased glasses 
in department store without knowl¬ 
edge of arrangement between store 
and its agent who examined eyes and 
fitted glasses, act of store was a dis¬ 
charge of its nondelegable duty prop¬ 
erly to fit plaintiff with glasses — 
Gilbert v Louis Pizits Dry Goods 
Co, 186 So 179, 237 Ala. 249. 
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law39 or by contiact,^® or, if it is imposed by law, 
whether it is imposed by the common law,^i by stat¬ 
ute,^2 or by municipal ordinance and it is of no 
consequence whether or not the owner exercised 
care m selecting the contractors^ or whether the 
breach of the employer's duty occurs during the 
progress of the work or from a defective condition 
of the work after it is finished S6 

The rule is especially apphcable where the con- 
tractee personally, or through a servant acting with¬ 
in the scope of his employment, acquires knowledge 
or IS put on notice of a dangerous condition existing 
during the progress, or after the completion, of the 
work and fails to remove or correct such condi¬ 
tion S6 However, the negligence of an independent 
contractor which does not make the result fall short 
of that which it is the employer’s duty to attain is 


collateral negligence for which the employer is not 
liable and, in respect of a statutory duty, a 
landowner is not liable, notwithstanding the em¬ 
ployment of an independent contractor, where he 
has complied with the statute in so far as it is ap¬ 
plicable to him.^2 Where a duty is imposed by ordi¬ 
nance on the owner "or” general contractor, the 
owner is not liable where the duty is in connection 
with work done by the contractor,^8 and a statute 
providing that "any company laying a pipe line un¬ 
der the provisions of the act shall be liable for all 
damages occasioned by reason of the negligence of 
such company” does not impose a duty on the com¬ 
pany to the public or to mdividuals such as will 
lender it liable for the injuries caused by the neg¬ 
ligence of an independent contractor employed by 

it60 


39. Ala —^Hampton v. Brackin*8 

Jewelry & Optical Co, 186 So 178, 
287 Ala 212—^Alabama Power Co 

V Pierre, 183 So 646, 286 Ala. 621 
—Dixie Stage Lines v Anderson, 
184 So 28. 222 Ala 678 

Ind —Bates Motor Transport Lmes v 
Mayer, 14 NE3d 91, 213 Ind 664 
—Stewart ▼ Huff, 14 NE2d 322, 

105 IndApp 447—Scott Const Co 

V Cobb, 169 HE 768. 86 IndApp 
699 

Ho —OOxpns Jails oited In Cotton y 
Ship-By-Truck Co , 86 S W 2d 80. 
84, 837 Mo 270— Cbipos Jans cited 
In Neal y 12th & Grand Aye Bldg 
Co, 70 SW2d 136, 141, 228 Mo 
App 636 

Mont— Oozpns Jails cited in Ulxnen 
y, Schwieger, 12 P 2d 866, 880, 92 
Mont 881. 

Ohio —Globe Indemnity Co y 
Schmitt, 68 NE2d 790, 142 Ohio 
St 696 

Okl —Oklahoma City y Caple, 106 
P 2d 209, 187 Okl 600—^Manon Ma- 
chme. Foundry & Supply Co y 
Duncan, 101 P2d 813, 187 Okl 160 
— Coipns Jails q.aoted In Great 
Ajnencan Indemnity Co v Deatn- 
erage, 62 P 2d 827, 881, 175 Okl 28 
RI —Ooipns Juris cited In Blount y 
Tow Fong, 138 A. 62, 63, 48 Rl 
468 

89 C J. p 1886 note 46 

40. U S—Continental Ins Co y I 
Bahcall, Inc, DCWis, 89 FSupp 
815 

Ain. —Stamp ton y Brax^in*a Jewelry 
& Optical Co, 186 So 178, 287 Ala. 
212—^Alabama Power Co y Pierre, 
188 So. 666, 286 Ala 621—^Dixie 
Stage Lines y Anderson, 184 So 
28, 222 Ala. 678 

Ind —Stewart y Huff, 14 N E 2d 822, 

106 IndApp 447—Scott Const Co 
V. Cobb, 169 NE 763, 86 IndApp 
699 

JECy.—^Armour & Co y. Toung, 86 S W 
2d 906. 237 Ey 444. 


Minn.—^Pacific Fire Ins Co ▼. Ken¬ 
ny Boiler & Manufacturing Co, 277 
NW 226, 201 Minn 600 
Mont—Ulmen y Schwieger. 12 P 2d 
866, 92 Mont. 381 

NT—May y. IIH East 49th St Co. 
64 NTS 860, 269 AppDiy 180, af¬ 
firmed 68 NE2d 881, 296 N.T 699 
Okl—Oklahoma City y. Caple, 105 P. 
2d 209, 187 Okl 600—Manon Ma¬ 
chine, Foundry & Supply Co y 
Duncan. 101 P 2d 818, 187 Okl 160 
Or—Ooipus Jaxis oited In. Giusti y 
C H Weston Co. 108 P 2d 1010. 
1018, 165 Or 625 
89 C J p 1839 note 68. 

4L NT—^Umon Course Holding 

Corp y Tomasetti Const Co, 62 
NTS 2d 19. 184 Misc. 883, af¬ 
firmed 65 NTS 2d 676, 269 App 
Div 775, appeal denied 66 NTS 2d 
620, 269 AppDiy 841, affirmed 66 
NE2d 582, 295 NT 802. motion 
denied 67 NE 2d 625. 296 NT 894 
Okl—Ooipos Jans anoted in Great 
American Indemnity Co y Death- 
erage, 53 P 2d 827, 831, 176 Okl 28 
39 C J p 1337 note 47 

43, NJ—Coipos Jails oited in 
Merola y Howard Say Inst, 160 
A 416. 417, 109 N J Law 37. 

NT—May y. 11H East 49th St Co, 
64 NTS 2d 860, 269 App Diy 180, 
affirmed 68 NE2d 881, 296 NT 
699—^Kowalsky y Conreco Co. 260 
NTS 688, 287 App Diy 28. rear¬ 
gument denied 261 NTS. 968, 287 
App Diy. 876—^Umon Course Hold¬ 
ing Corp y Tomasetti Const Co, 
62 NTS 2d 19. 184 Misc 382, af¬ 
firmed 66 NTS 2d 676, 269 App 
Diy 776, appeal denied 66 N.T S 2d 
520, 269 App Diy. 841, affirmed 66 
NESd 582, 295 NT 802, motion 
denied 67 NE2d 626, 296 NT. 894 
39 CJ P 1887 notes 47, 49, p 1838 
note 61 


[ Taylor y. Oakland Soayenger Co, 
110 P2d 1044, 1060. 17 Cal 2d 694 
—Snow y Marian Realty Co, 299 
P 720, 212 Cal 622 

N J —Corpns Jails oited In Merola 
y Howard Say Inst., 160 A 416, 
417, 109 NJLaw 87 

NT—Victor A Harder Realty & 
Const Co V City of New Tork, 64 
NTS 2d 310 

RI—Coxpus Jails oited In Blount 
y Tow Fong, 188 A 62, 68, 48 R. 
I 458. 

89 CJ. p 1837 note 49, p 1338 note 
61 

Iowa—Goodwin y. Mason, 165 
NW 966, 173 Iowa 546 

Okl—Corpus Jails gnoted In Great 
American Indemnity Co v Death- 
erage, 52 P2d 827, 831, 175 Okl 
28 

Selection of incompetent contractor 
as exception to genera] rule of 
nonliability see infra 5 592 

45. DC—^Bailey y Zlotmck, 149 F 
24 606, 80 US App DC 117, 162 A. 
LR 1108 

Liability of contractee for mjuries 
from defectiye condition of work 
after completion generally see in¬ 
fra 8 696. 

46. Fla—^Breedm8r*B Danla Drug Co 
y Runyon. 2 So 3d 376, 147 Fla. 
123 

N T —Schwartz v Merola Bros. 
Const Corporation, 48 NE2d 299. 
290 NT 146 

47. N J —^Rosenquist y Brookdale 
Homes. 44 A 2d 33. 138 NJLaw 
806 

48. Or—Carter y. La Dee Logging 
Co., 20 P2d 1086, 142 Or 439 

48. NT—Koch V. Fox, 76 NTS. 
918, 71 App Diy. 288 

39 C J p 1888 note 52, 

6a Pa—Chartiers Valley Gtas Oo. v. 
Waters, 16 A. 428, 128 Pa 120. 


43. Cal —Ooipns Jails cited in 
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b. Work Dose sndei Uceose, Fiascbise, or 
Corporate Charter 

An individual or a corporation cannot evade liabil¬ 
ity for negligence by delegating performance of work 
to an Independent contractor where such individual or 
corporation is carrying on an activity, involving danger 
to others, under a license or franchise granted by pub¬ 
lic authority and subject to certain obligations or lia¬ 
bilities Imposed by public authority. 

An individual or a corporation cannot evade lia¬ 
bility for negligence by delegating performance of 
work to an independent contractor where such in¬ 
dividual or corporation is carrying on an activity, 
involving danger to others, under a license or fran¬ 
chise granted by public authority®^ and subject to 
certain obligations or liabilities imposed by public 
authority This rule is often applied where ob¬ 
structions and excavations in streets and highways 
are made pursuant to authority derived from, and 
subject to conditions or requirements imposed by, 
a statute, municipal ordinance, or permit or license 
granted by a municipality ^8 

Chartered power or privilege of corporation. 
Corporations have been held liable for the wrong¬ 


ful act of an independent contractor v/hile exercis¬ 
ing, with the assent of the corporation, some char¬ 
tered power or privilege of the corporation 
However, it has been held that the liability is limited 
to wrongs done in the performance of acts which 
could not have been done except for the existence 
of the charter of the company If the act is one 
which might have been done by an individual, no 
different rule obtains as to liability merely because 
the contractee is a corporation 

§ 592. -Emplo 3 mieiit of Incompetent 

Contractor 

An employer who failed to exercise reasonable care 
to select a competent contractor is liable for injuries 
sustained by third persons as a result of the negligent 
or wrongful acts of the contractor. 

Although there is some authority to the con¬ 
trary,®"^ it has generally been held that the duty rests 
on the employer to select a skilled and competent 
contractor,®* and the employer is liable to third per¬ 
sons for the negligent or wrongful acts of an inde¬ 
pendent contractor employed by him where he knew 
his character for negligence, recklessness, or incom- 


6X. U S -^Tenuto v Robinaon, GCA 
N J, 118 F.2d 679, certiorari denied 
Boss, Aarent, Inc. ▼ Venuto, 62 S 
Ct 58, 814 US 627, 86 Llid 604 
—^Hodarea t. Johnson, BCVa, 52 
F Supp 488 

Mass—Barry t. Eleeler, 76 NB2d 
168 

NC—Brown v L H Bottoms Truck 
Lines, 42 S B 2d 71. 227 N C 299 
Wash—^Norwegian Damah Methodist 
BpiscopaJ Church of Spokane Falla 
V Home Telephone Co, 119 F 834, 
66 Wash 611 

Osztifloata of pnbUo sarvico eoxnmia- 
Bion 

A earner hauling passengers for 
hire under certificate issued by the 
public service commission cannot 
employ an independent contractor 
who has no certificate to perform 
such service so as to escape liability 
for negligence—^iStna Casualty & 
Surety Co v Prather, 2 S B 2d 116, 
69 GaApp 797 

62. Cal —Taylor v. Oakland Scaven¬ 
ger Co. 110 P2d 1044, 17 Cal 2d 
694—Snow t Marian Realty Co, 
299 P 720, 212 Cal 622 

NY—^Francis C. Neale, Inc., v New 
York Steam Go., 182 NYS 71, 147 
AppDiv 726. 

Fa.—Beder ▼ Glen Alden Coal Co, 8 
A 2d 349, 882 Pa 661 
89 C J p 1887 note 49 [cl. 

63. B.I —Ooxpna Jnzla oltsd In 
Blount V Tow Fong, 188 A 62. 68, 
48 HI 458 

Wash.—^Froatman v. Stlrrat ft Goetz 
Inv. Co, 118 P 742, 66 Wash 608 
89 GLJ. p 1828 note 61. 


8 ft Ill —Orange v. Pitcairn, 280 Ill 
App. 666 

89 C J P 1838 note 65. 

Opezmtum of railroad 
Ga—Chattanooga. R ft C R Co v 
Whitehead. 15 S B 44, 89 Ga 190 
—Chattanooga, R ft C R Co v 
Liddell. 11 SB 863. 86 Ga 482, 21 
AmS.R 169 

Or—^Lal:in v Willamette Valley ft C 
R Co, 11 F 68, 18 Or 436, 67 Am 
H 26 

39 CJ p 1888 note 56 [e] 

Oamage of ftoigbt by motor truck 
A corporation which la engaged 
as a common earner of freight by 
motor truck, and holds itself out as 
such to the public, cannot delegate to 
a third person the carrying of goods 
on a public highway so as to relieve 
Itself from liability for negligent 
acts committed in the performance 
of Its duties as a common carrier un¬ 
der its charter—Lihezty Highway 
Co V Callahan, 167 NB 708, 24 Ohio 
App 874 

Pnbllo polioj as to perfoxmaaoo of 
duties 

(1) On prmciples of public policy, 
corporations cannot, without the con¬ 
sent of the state, absolve themselves 
from any duties imposed by charter 
or the general laws of the state, by 
any agreement with a third person — 
St Louis, I M ft S R Co V Coutoh, 
162 S W 1108, 111 Ark 6 

(2) Public policy reguires that a 
corporation chartered to perform the 
public duties of a common oarrier 
should not be permitted to contract 
with persona, who may be Irresponsi¬ 
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ble. for the performance of a part of 
Its duties under its charter and thus 
avoid responsibility for the negligent 
performance thereof—Liberty High¬ 
way Co V Callahan. 167 NB 708, 24 
Ohio App 874 

65. Ill—Orange v Pitcairn, 280 Ill 
App 666 

89 G J p 1339 note 66 
OoiLstmotion or reoonstniotloxL of 
railroad witlun acquired right of 
way 

Contract for construction or re¬ 
construction of railroad within right 
of way already acquired is not dele¬ 
gation of charter power or privilege, 
and railroad company may enter into 
such contract without constituting 
contractor its servant —Orange v 
Pitcairn, supra—39 CJ p 1339 note 
66 [a], [b] 

5a Ill —^Bovd V Chicago ft N W R. 
Co, 76 NB 496. 217 Ill. 882, 108 
Am S R 253 

Ind—^Rooker y. Lake Brie ft W R 
Co, 114 NB 998, 66 Ind App 621 
67. Tenn —^Knoxville Iron Co v. 

Dobson. 7 Lea 867 
89 CJ p 1339 note 60 
6a Ill—^Andronick v. Darnszewski, 
268 Ill App 543 

Mo—^Mattan v Hoover Co, 166 SW 
2d 667, 360 Mo 606—Skidmore v. 
Haggard, 110 SW2d 736, 841 Mo 
837—OozpuB Junz quoted in Baker 
V Scott County Milling Co, 20 S 
W2d 494, 499, 823 Mo 1089—Oal- 
entme v Borglum, 160 S W 2d 1088, 
286 Mo App 1141 

NY—Fox V Ireland, 61 NYH 1061. 
46 AppDiv. 641. 
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petency at the time he employed him,®9 or where the 
employer was negligent in failing to exercise rea¬ 
sonable care in the selection of a competent con¬ 
tractor®® However, where the independent con¬ 
tractor IS in fact a competent person to perform the 
work, it IS of no consequence whether or not due 
care was used in the selection ®i The fact that a 
contractor is negligent in respect of the work in 
question raises no presumption that the employer 
was guilty of negligence in emplo>^ng him.®2 

§ 593. -Active Interference with Work 

Where the employer interferes with the performance 
of the work and assumes control or direction of the 
method of performing it, the original relation of em¬ 
ployer and independent contractor is changed to that of 
master and servant and the employer becomes liable for 
injuries resulting from wrongful or negligent acta done 
in pursuance of his orders or directions 

In order that an employer may be shielded from 
liability by the employment of an independent con¬ 
tractor, the contractor must be allowed to do the 
work accordmg to his own methods and be subject 
to control by the employer only as to the results of 
the work ®® The employer is liable for injuries re¬ 
sulting from the acts of one originally an independ¬ 
ent contractor where he assumes to control or di¬ 
rect the method of work in whole or m part and the 


injuries complamed of are the result of his inter¬ 
ference.®^ In these circumstances the relation of 
employer and independent contractor is destroyed®® 
and the relation of master and servant substituted.®® 
This doctrine has been expressly affirmed by statute 
in some jurisdictions and these provisions may prop¬ 
erly be characterized as being merely declaratory of 
the common law ®7 

However, the supervision exercised, or right of 
super\-ision reserved, in a particular case by the con- 
tractee over the contractor may be of such limited 
scope as not to make him responsible for the con¬ 
tractor’s negligence,®® as where it is confined to the 
purpose of requiring the work to be done in accord¬ 
ance with the contract, or, in other words, extends 
only to results and not to the manner and method 
of doing the work,®® it is only when the employer 
goes beyond the limits of his right to supervise re¬ 
sults and commits some affiimative act of negligence, 
as by taking some part in the performance of the 
work other than such general supervision as is nec¬ 
essary to insure its performance, that he is charge- 
able.7® Also there is not such an assumption of con¬ 
trol over, or interference with, the manner of per¬ 
forming the work as to change the relation to that 
of master and servant and render the employer lia- 


6e. Mo—Oalentlne v Borglum, 160 
SWSd 108S, 286 MoApp 1141 
89 C J p 1889 note 62 
00. Idaho —Oozpns Jtuia cited In 
Joslui V Idaho Times Pub Co. 91 
P2d 886, 388, 60 Idaho 285 
Mo—Coxpos JtixlB gnoted m BeUcer 
V Scott County Milling Co., 20 S 
W2d 494, 499, 323 Mo 1089 
NJ—Bush V Margolis, 180 A. 626. 
102 NJLaw 179 

K.T —^Kuhn v P J Carlin Const. Go. 

278 NTS 686, 164 Misc 892 
Tex—Hamblen v Mohr, CivApp, 
171 SWSd 168 
89 C J. p 1339 note 63 
61. Conn—^Wilmot v MePadden, 65 
A 167, 79 Conn 367, 19 L" A,NS, 
1101 

Mich—^Eger v Helmar, 263 NW 298, 
272 Mich 518 

Tex—^Moore v Roberts, Civ.App. 98 
SW2d 286, error refused 

68. NT—Hawke v Brown, 60 NT. 

S 1032, 28 AppDiv 87 
63. Mo—^Mattan v Hoover Co, 166 
SW2d 657, 860 Mo 606 
Contractor most be In oomplste 
control of entire situation—^Leves¬ 
que V Hildreth ft Rogers Co, 177 N. 
B 628, 276 Mass. 429 

66. Cal—^Eing v. Emerson, 288 P 
1099. 110 Cal App 414, adopted 294 
P 768, 110 Cal App 414 
N.T—^Hianley v. Central Sav Bank. 
8 NTS 2d 871, 266 App.Dlv. 642, 

57CJS—24 


affirmed 21 NE2d 518, 280 NT 
784 

Pa.—Weldon v Steiner, 10 A 2d 19. 

138 Pa Super 66 
39 CJ P 1340 note 66 
Trespass committed under order or 
direction of employer 
Ala—^Alabama Power Co v Bodine, 
106 So 869. 213 Ala 637 
NJ—Wegener v Sugarman, 138 A 
699, 104 NJLaw 26 
Wash—Bill v Oattavara, 167 P 2d 
484, 24 Wash 2d 819 
89 C J p 1329 note 66 
Faalnre to exermse oontiol with rea¬ 
sonable oare 

One who intrusts work to inde¬ 
pendent contractor, but retains con¬ 
trol of any part of the work, is sub¬ 
ject to liability for bodily harm to 
others, for whose safety employer 
owes a duty to exercise reasonable 
care, which is caused by his failure 
to exercise hie control with reason¬ 
able care —^La Malfa v Piombo Bros, 
161 P 2d 964. 70 Cal App 2d 840 
Dlreotioa throngli employee 
If pipe line company's employee 
acting within scope of employment 
caused mdependent contractore to 
construct bridge to span ditch on 
plaintiffs premises, employee's act 
was act of company, and company 
was under a duty to use reasonable 
care to prevent a dangerous condi¬ 
tion from arising as a result of re-1 
moval of the bndre by the contrao-j 
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tor's employees—^Denton v Buflfiilo 

Pipe Line Corporation, 39 NTS 2d 

83, leave to appeal demed 16 NTS 

2d 698, 258 App Div 860 

65. Ark —Humphries v Kendall, 
111 SW2d 493, 195 Ark 45 

Ky—^Pme Mountain R Co v Pm- 
ley, 117 SW 413 

66. US —Gammage v Internation¬ 
al Agricultural Corp, CCAGa., 
268 F 246 

89 C J p 1340 note 68 

67. US —^International Agricultural 
Corp V Slappey, CCAGa, 261 F 
379 

89 CJ p 1840 note 69. 

€8. NT —^Kuhn v. P J. Carlin 
Const Co. 278 NTS. 686, 164 
MiSG 892 

69. La—Corpus Juris dted In Beclc 
V Duhach Lumber Co, 181 So 196, 
197, 171 La 428—Cryeel v Gif- 
ford-Hill ft Co, App. 158 So. 264 

N J —^Messina v Terhune, 148 A 768, 
106 N J Law 119 

N T —^Losee v Paramount Hotel Cor¬ 
poration, 242 NTS. 608, 187 Mlsc 
680 

89 C J p 1821 note 68 

70. Ark-Meyer v. Moore, 116 SW. 
2d 1087, 195 Ark 1114 

La—Oorpns Juris quoted la Beck v. 
Dubach Lumber Oa, 181 So. 196, 
197, 171 La 428. 

89 C J. p 1821 note 61. 
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ble where the employer makes suggestions,^! points 
out to the contractor the place where the work is to 
be performed,^3 gives directions which merely 
change the order of work and do not increase the 
hazards,*^^ or makes an arrangement with the con¬ 
tractor to pay the latter’s employee.^^ 

§ 594. -Ratification of Contractor’s Acts 

An employer may become liable for the negligent or 
wrongful acta of an Independent contractor by ratifica¬ 
tion thereof. 

Although not otherwise liable, a contractee may 
be liable for the negligent or wrongful acts of the 
contractor or the contractor’s servants because of 
his ratification of such acts.^5 Nevertheless, the 
ratification must relate to the wrong itself, and not 
merely to the authority of the mdependent contrac¬ 
tor to act as such for the employer;^® and the mere 
acceptance by the employer of the benefits naturally 
flowing from the proper performance by the inde¬ 
pendent contractor of his contract, and the reten¬ 
tion of such benefits with knowledge that the con¬ 
tractor, in the performance of the contract, commit¬ 
ted an independent tort, do not amount to a ratifi¬ 
cation by the employer of the tort itself 

§ 595 . -Abandonment, Completion, or 

Acceptance of Work 

The contractee le liable for Injuries arising from 
defects, of which he had knowledge or which would have 
been disclosed by a reasonable inspection, after the 
work has been completed or accepted or the contractor 


57 C J. S. 

has been dismissed or has abandoned the contract and 
the contractee has assumed control. 

Where the contractor is dismissed,*^* or where he 
abandons the contract and the owner assumes con- 
trol,79 the contractee's liability attaches as to in¬ 
juries thereafter resulting from the work done, and 
if the work is completed the contractee is responsi¬ 
ble for injuries thereafter resulting from its imper¬ 
fect construction or dangerous condition m which 
he permits it to remain,80 especially after the con¬ 
tractee has accepted the work.8! In these circum¬ 
stances the general rule is that the responsibility for 
maintaining defective conditions is shifted to the 
owner,83 and it is of no consequence whether the 
person performing the work was a servant or an in¬ 
dependent contractor 88 The liability of the em¬ 
ployer extends to,84 and only to,85 injuries arising 
from defects of which he had knowledge or which 
would have been disclosed by a reasonable inspec¬ 
tion in the exercise of ordinary care 

No formal acceptance of the work is necessary to 
render the employer liable ,86 acceptance may result 
from conduct ,87 and there is a sufficient accept¬ 
ance where the employer assumes full control of 
the subject matter of the contract,88 or appropri¬ 
ates the structure to the use for which it was erect- 
ed,89 or accepts the work done by the contractor and 
pays for it 90 

Removal of contractor's property from premises. 
Although the contract has been completely per¬ 
formed, the contractee will not be liable for the neg¬ 
ligent acts of the contractor in removing his own 


71. NC—^Hudson v. Gulf Oil Go., 
3 SE2d 26, 216 NC 422 

Wi8—Kolb V. Hayes, 216 NW 678, 
194 WiB 40 

72. Ga —Edmondson ▼ Town of 
Morven, 152 SE 280, 41 GaApp 
200 

73. La—^R adford v Gibert, App, 
12 So 2d 612 

74L Mo —^Dorsett v Pevely Dairy 
Co, App. 134 S W2d 624 

76. NT—Herman v BufCalo, 108 N 
E 451, 214 NY 816 

89 C J p 1340 note 70 
7& Qa.—Calvert v Atlanta Hub 
Co, 189 SE 817, 87 GaA.pp 296 

77. Ga —Calvert v Atlanta Hub Co, 
supra. 

BeteBLtio& of ooUaetsd numsy adnlt- 
tsdly dna 

Where the object of the contract 
was the collection of a debt owing 
to the employer, the acceptance by 
the employer from the Independent 
contractor of the amount collected, 
which was no greater than the 
amount admittedly due him, and the 
retention of that amount with knowl¬ 
edge of an unauthorised tort commit¬ 


ted by the contrcustor in making the 
collection, did not amount to a rati¬ 
fication of the unauthorized wrong 
—Calvert v Atlanta Hub Co, supra 

78. XJ.S —^Philadelphia, Wllmmgton 
& Baltimore R Co v Philadelphia 
& Havre de Grace Steam Tow Boat 
Co, 28 How 209. 16 LEd 488. 

79. Ga—Savannah & W R Co v 
Phillips, 17 SE 82, 90 Ga 829 

80. Conn —^Newell v. K ft D Jewel¬ 
ry Co, 176 A. 406, 119 Conn 382 

39 C J p 1340 note 78 

81. Conn —^Bogoratt v Pratt ft 

Whitney Aircraft Co, 157 A 860, 
114 Conn 126 

Tez—T J Mansfield Const Co v 
Gorshne, Com App., 282 S.W. 187 
89 C J p 1840 note 74 

82. Conn —^Bogoratt v Pratt ft 

Whitney Aircraft Co, 167 A 860, 
114 Conn 126 

La—Schott V. Ingargolia, App, 180 
So 462 

39 CJ p 1841 note 76 

83. Va—McCrorey v. Thomas, 68 S 
E 1011, 109 Ya 878, 17 Ann Cas 
373. 


84. Ga—^Hickman v Toole, 134 S 
E 686, 86 GaApp 697 
89 CJ p 1840 note 74 [a], [d] 

86- Pa—^Miller v City of Brie, 16 
A 2d 87, 840 Pa. 177 
Xay isgpeotloii 

The contractee is justified in rely¬ 
ing on the technical knowledge and 
skill of the contractor; and his sole 
obligation is to make such an exami¬ 
nation of work on completion as 
might be expected of a prudent lay¬ 
man, followed by inspections there¬ 
after at reasonable intervals—Doerr 
V Hand’s, 16 A 2d 377, 340 Pa 183. 
8ft Conn—^Mann v Leake ft Nelson 
Co, 43 A 2d 461, 132 Conn 261. 

89 C J p 1841 note 77 

87. Conn—Mann v Leake ft Nelson 
Co, supra 

88. Conn—Mann v Leake ft Nelson 
Co, supra 

89. RI—^Taylor v Winsor, 73 A 
888, 80 R I 44—Read v East Prov¬ 
idence Pire Dist, 40 A. 760, 20 H 
I 674 

90. Minn —^Bast v. Leonard, 16 
Minn 804. 
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property from the premises 
§ 596. —— Failure to Remedy Nuisance 

An employer le liable for injuries from an unabated 
nuisance of which he has notice, although he has em¬ 
ployed a contractor to abate it or although the neces¬ 
sity of creating a nuisance in order to do the work con¬ 
tracted for was not apparent until the work was in 
progress. 

Liability for maintaining' a nuisance continues un¬ 
til the nuisance is abated, although a contractor has 
been employed to abate it.® 2 Where an employer 
has no reason to believe that the act contracted to 
be done is a nuisance, and it turns out during the 
progress of the work that it is necessary to create a 
nuisance in order to do the work, then the employer 
is not liable for injuries to third persons resulting 
from the nuisance before he had notice of its exist¬ 
ence,® 3 but on receiving such notice he must, in or¬ 
der to protect himself, take such reasonably prompt 
and efficient means as are in his power to suppress 
the nuisance.®^ 

§ 597. — Joint Wrongful Act of Contrac¬ 
tor and Contractee 

Tha contractea la liable for an injury caused by the 
joint or concurrent negligence of the contractee and 
himaelf. 

Where the negligence or wrongful act of the con¬ 
tractor j’oms or concurs with that of the contractee 
in causing the injuiy, the contractee is liable.®® 

§ 598. - Subterfuge and Identity of In¬ 

terest 

A maater Is not relieved of liability for the acts of 
another employed m fact as a servant, although a con¬ 
tract nominally, and as a subterfuge, created the rela¬ 
tion of employer and independent contractor. 


The mere nominal employment of an independent 
contractor will not relieve the master of liability for 
his torts where he is in fact employed as a serv¬ 
ant,®® and a contract which on its face creates the 
relation of independent contractor will not protect 
the contractee from liability if it is designed as a 
subterfuge ®7 Also, where the proprietor of a store 
permits a luncheonette to be operated by a conces¬ 
sionaire apparently as a part of the store, and em¬ 
ployees of the concessionaire are apparently em¬ 
ployees of the store, such proprietor has been held 
to owe to patrons of the luncheonette, while con¬ 
suming food on the premises, the duty of seeing to 
It that they are not injured by the negligent acts of 
such employees ®® 

§ 599. Stipulations as Exempting Contractee 
from Liability 

Stipulations with an independent contractor are in¬ 
effective to release the contractor from liability to third 
persons for injuries sustained 

One who employs another as a contractor cannot 
release himself from liability for damages by any 
stipulation with the contractor in so far as the rights 
of third persons who may be injured are con¬ 
cerned ®® 

§ 600. Liability of Contractee to Servants of 
Contractor or Subcontractor 

Ordinarily the contractee is not liable for injuries to 
a servant of the independent contractor, or of a sub¬ 
contractor, caused by the acts or negligence of the in¬ 
dependent contractor, a subcontractor, or a coemployee 
of the injured servant. 

Since, as discussed supra § 3 (1), the servant of 
an independent contractor or of a subcontractor is 
not a servant of the contractee, ordinarily the con- 


81. DC—Swart v. Justh. 24 App 
DO 596 
Hot tav 

The contractee was not liable for 
injuries to a boy who feU into a 
bucket of hot tar placed on an adja^ 
cent lot, not owned by the contractee, 
by a subcontractor after finishing 
work, placing the bucket on the lot 
was not a part of the job, but a 
collateral act, and even under the 
doctrine of ordinary care, the con¬ 
tractee was not required to examine 
vcLcant lots In the vicinity to ascer^ 
tain whether any buckets of hot tar 
had been placed there —^Barlow v 
Kneghofl Co., 16 N.W.2d 716, 810 
Mich 196, 

98. M'J—^Fiducla v Magenheim, 48 
A 2d 688, 183 NJ-lAw 146, affirmed 
Appeal of Drill. 46 A.2d 815, 183 
N JLaw 660—Corra v Magenheim, 
48 A.2d 688, 188 NJLaw 145, af¬ 


firmed Appeal of Magenheim, 46 A 
2d 453, 133 NJLaw 669 

93. Ky—James v McMinimy, 20 S 
W 485, 93 Ky. 471, 14 Ey L 486, 40 
Am S R 200 

94. Cal —Snow v. Manan Realty 
Co, 299 P 720, 212 Cal 622. 

Ey—-James v McMinimy, 20 SW. 
486, 93 Ey 471, 14 EyL 486, 40 
Am S R 200 

95. Ey—^Yellow Creek Coal Co v. 
Lawson, 16 SW2d 1048, 229 Ey. 
246 

K C —State Highway & Public Works 
Commission v Diamond S. S 
Transp Corp, 88 S E 2d 214, 226 
NC 871 

89 C J p 1841 note 84 

Liability of contractee for his own 
negligence generally see supra 6 
685 

96. Neb—^Bodwell v. Webster, 164 
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NW 229, 98 Neb 664, I.RA1918C 
624 

97. Ean—^Nelson v American Ce¬ 
ment Plaster Go, 115 P 67S, 84 
Ean 797 

Pa —^Bekelja v. James E Strates 
Shows, Com PI, 66 Dauph Co 317, 

89 C J p 1341 note 87 

90. Mass —^Barron v McLellan 

Stores Co, 89 NE2d 968, 810 
Mass 778 

99. La—^Brady v. Jay, 86 So 182, 
111 La 1071 

Me—Veazie v Penobscot R. Co, 49 
Me. 119 

Mo—Cannon v S S Eresge Co, 116 
SW2d 559, 288 MoJLpp 178. 

89 C J p 1841 note 88. 

StlpulatioiL la xLOt Wnftiiig on Injuxed 
third persons 

La.—CofiC V Smclalr Refining Co., 
App, 162 So. 462. 
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tractee is not liable for injuries to such servant 
caused by the acts or negligfence of the contractor,^ 
or subcontractor,2 or coemployee of the injured 
servant.^ This is true although the workmen 
thought they were working for the contractee but 
there is also authority apparently to the contrary^ 
The rule is not affected by a statute making it the 
duty of owners, contractors, and subcontractors, en- 
a^aged in designated work, to take designated pre- 
:autions for the safety of their emplo 3 "ees,fi since 
such statutes are intended to apply only to that mem¬ 
ber of the class enumerated who was engaged in 
the work designated at the time when the injury 
occurred.*^ 

While the contractee is not absolutely exempt in 
all cases from liabihty for injuries to a servant of 


the contractor or subcontractor,* there being excep¬ 
tions, discussed mfra §§ 601-606, to the general rule 
of nonliability, nevertheless he is not liable unless he 
owed some duty to the employee,® he failed to per¬ 
form that duty,^® and such nonperformance was the 
proximate cause of the injury The contractee 
does not owe to the employees of the independent 
contractor the same duties he owes to his own em¬ 
ployees^* So too the duties which a contractee 
owes to employees of the independent contractor 
are less than those owing to third persons;^* and 
consequently his liability to such employees is not as 
extensive as his liability to third persons, that is, the 
act may be such as to render the contractee liable to 
third persons although it would not make him liable 
to a servant of the contractor.^^ 


L. US —^Daroca v Metropolitan 

Life Ina Co. CCALa. 121 F 2d 
917. certioraii denied 62 SCt 483, 
314 US 700. 86 L Bd 559 
Qbl —Georgia Power Co v Gillespie, 
176 SB 786, 49 GaApp 788 
Ey—Standard Oil Co v Cheek, 128 
SW2d 950, 278 Ky 508—Hamb¬ 
lin's Adm'x V Gallifl Coal Co. 128 
SW2d 677, 278 Ky 248—Louis¬ 
ville & N R Co V Smith's Adm'r, 
119 SW 241, 184 Ey 47 
Me—^Powers v Maine Cent R Co, 
96 A 879, 114 Me 198 
N C —^Mack V. Marshall Field & Co , 
12 SB 2d 235, 218 NC 697—James 
V Faimers' Peanut Co. 151 SB 
728. 198 NC 880—Greer v Calla¬ 
han Const Co, 130 SB 739, 190 
H C 683 

Okl—Beasley v Bond, 48 P 2d 299. 
173 Okl 355 

Tex—Contintntal Paper Bag Co v 
Bosworth, ComApp, 276 SW 170 
—^Humble Oil & Refining Co v 
Bell, Cii-App, 180 SW2d 970, 
error refused 181 SW3d 669, 142 
Tex 645 

Wash.—Seattle iDne No 1 of Fra^ 
temal Order of Bagles v Commis¬ 
sioner of Unemployment Compen¬ 
sation and Placement 160 P2d 
614, 38 Wash 2d 167, motion denied 
163 P2d 921, 23 Wash 2d 167 
89 C J p 1341 note 90 

Contraoteo does not stsaid In klioes 
of oontraotor and manifestly. If he 
is ooncerned only in the general re¬ 
sults of the work and has no con¬ 
trol of the details and manner in 
which the work is to be accom¬ 
plished, he should not he liable for 
iniunes caused to employees of the 
contractor during the progress of 
the work—^Le Vonas v Acme Paper 
Bd Co, 40 A.2d 48. 184 Md. 16 

Manitsr of dolag work 
Where an Independent contractor 
is engaged to remove a scaffold, the 
contractee is not liable to a servant 
of the contractor for the manner in 


which the removal is effected — 
Nashville Bridge Co v Marsh, 279 
SW 1099, 213 Ky. 728 
3. Ind —Looney v Prest-O-Lite Co , 
117 NB 678, 65 IndApp 617 
NY—^Kowalsky v Conreco Co, 190 
NB 206, 264 NY 125, reargument 
demed 191 NB 620, 264 NY 674 
NC—^Mack V Mai shall Field & Co, 
13 SB 2d 235. 218 NC 697 

3. Neb—^Dahelatein v City of Oma^ 
ha, 273 NW 43. 182 Neb 710 

Tex—^Humble Oil & Refining Co v 
Bell, CivApp, 180 SW2d 970, er¬ 
ror refused 181 SW2d 569, 142 
Tex 646 

Servant lent by oontraotee 
Where magazine subscription soli¬ 
citor farmed out work to canvasser 
who hired sales crews, and assumed 
tiansportation of crews and pay¬ 
ment for transportation, but solicitor 
employed and paad supervisor to 
travel with and instruct the crews, 
canvasser was mdependent contrac¬ 
tor and supervisor was "lent” serv¬ 
ant, and hence canvasser alone was 
liable for injuries to members of 
crew resulting from supervisor's 
negligent driving of automobile — 
Still V Union Circulation Co., CCA 
N Y, 101 F 2d 11, certiorari denied 
60 set 78, 808 US 665, 84 LBd 
474. 

4. Cal—Snuth v Belshaw, 26 P 
884, 89 Cal 427. 

B. Kan—Solomon R Co v. Jones, 
2 P 667, 80 Kan 601 
89 C J p 1842 note 96 
6L Okl —Oozpu Jons guoted la 
Beasley v Bond, 48 P2d 299. 811, 
173 Okl 866 
89 C J p 1843 note 97 
7. Okl —Ooirpiui Juris Quoted la 
Beasley v Bond, 48 P 2d 299, 311, 
178 Okl 865 
39 C J p 1848 note 87. 

Bk Mo.—^Mallory v Louisiana Pure 
loe & Supply Co, 6 SW2d 617, 
820 Mo. 96. 


N* C —Greer v. Callahan Const Co , 
180 SB 789, 190 NC 632 
9* US—^McHugh V National Lead 
Co , DC Mo , 60 F Supp 17 
Frotaotloa against ooatzaotor's asg- 
ligeaoa 

(1) Owner engagmg independent 
oonti actor to perform work does not 
owe duty to exercise ordinary care 
to piotect con ti actor's employee 
from risk arising from negligence 
of contractor, and such rule is not 
changed by fact that employee is on 
premises by express invitation of 
owner rather than by implied invi¬ 
tation —Humble Oil & Refining Co 
V Bell, CivApp, 180 SW2d 970, er¬ 
ror refused 181 SW2d 669, 142 Tex 
645 

(2) One who employs a contractor 
to erect a building, or to do any oth¬ 
er mechanical work, does not be¬ 
come a guarantor to all the em¬ 
ployees of the contractor for his 
skill and care in performing the 
work —^Hunt v Pennsylvania R Co , 
61 Pa 476 

la US—^McHugh V National Lead 
Co, DC Mo , 60 FSupp 17 

11. Ky—^Lexington & B Ry, Co 
V White, 206 SW 467, 182 Ky 
267. 

1ft. U S —United Production Corpo¬ 
ration V Chesser, CCA Tex, 94 
F 3d 790, rehearing denied 96 F 2d 
621, certiorari demed Chesser v. 
United Production Corporation, 69 
S Ct 75, 806 U S 616, 88 L Bd 393 
Ark—^Alummum Ore Co. v George, 
186 SW2d 656, 208 Ark 419 
N C —Greer v. Callahan Const Co , 
180 SB 789, 190 NC 682 
Identity of duties in respect of pro- 
vldmg safe place to work see m- 
tra, 9 608. 

18. Ky—LoulsvlUe & N. R. Co v 
Smith's Adm'r, 119 SW, 241, 184 
Ky 47. 

I4i Neb —Omaha Bridge & Ter- 
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§ 601 


Negligence ef another independent contractor or 
his servants. As a corollary of the rule that the con- 
tractee is not liable for injuries to servants of the 
contractor caused by the negligence of the contrac¬ 
tor, It may be stated that the contractee is not liable 
for injuries to the contractor’s servants due to the 
negligence of another independent contractors^ or 
of his employees S6 He is under no obligation to 
protect the servants of one contractor from the neg¬ 
ligence of the servants of another S7 In order to 
make the owner liable in such a case there must have 
been some negligence on his own part,s8 or a fail¬ 
ure on his part to perform some duty imposed on 
him by express contractual provisionjSd or an inter¬ 
ference by him with the prosecution of the work.20 

Identity of interest. Where the interests of a 
contractor and contractee are such as to show they 
are one and the same, the contractee will be liable to 
the servants of the contractor as though they were 
his own.2l 

§ 601. - Negligence of Contractee or His 

Servants 

A contractee le liable fOr injuries sustained, during 
the course of his employment, by a servant of an inde¬ 
pendent centractor or subcontractor by reason of the 
negligence of the contractee, or of his servants, acting 
within the scope of their employment, or by the com- 
bmed fault of the contractor and contractee 

Where injuries are sustained by the servant of an 


independent contractor or subcontractor during the 
course of his employment, by reason of the negli¬ 
gence of the contractee,22 or of his servants, acting 
within the scope of their employment,^3 or by the 
combined fault of the contractor and the contrac- 
tee,2^ the contractee will be liable, there being no 
contractual-3 assumption of risk by the injured ser\"- 
ant in such case ,38 but if the servant of the con¬ 
tractee was not acting within the scope of his em¬ 
ployment at the time of the injury complained of the 
contractee will not be liable.37 A contract between 
the owner and the contractor will not be construed 
as indemnifying the owmer as against his own neg¬ 
ligence in the absence of an express stipulation to 
that effect 38 

A contractee may be liable for injury to an em¬ 
ployee of an independent contractor resulting from 
the negligence of that or another independent con¬ 
tractor where he failed to exercise reasonable care 
in the selection of a competent contractor or con- 
tractors,38 but not in the absence of negligence in 
that respect,®® and it has been held that knowledge 
of the incompetency of the contractor does not make 
the contractee liable to a servant of the contractor 
for injuries resulting therefrom 3i So too, where 
construction ivork was being done by an independ¬ 
ent contractor according to plans furnished by the 
contractee, the latter may be liable for injuries to 
an employee of the contractor when,33 and only 


znlnal R Co ▼ Hargadme, 98 NW 
1071, 6 Neb (Unofl) 418 

IB. Ill—^Haugb y Ryerson, 171 111 
App 414 

89 CJ p 1343 note 99 

10. N H —Porter v Consolidation 
Coal Co, 142 A 488, 83 NH 884 

89 C J. p 1348 note 1 

17. NT—Joyce v Convent Ave 
Conatr Co, 140 NTS 663. 166 
AppDiv 586 

ITo duty of active vlgllanoe 

NT—Smith V Matthews Const Co, 
241 NTS. 689. 187 Mlsc 290 

18. NT.—Silverman v. Binder. 116 
NTS 64, 130 App Div 681. 

89 CJ p 1348 note 8. 

19. Ky —Cumberland Coal Co v. 
Lee, 119 SW 746 

80. NT—Joyce v Convent Ave 
Constr Co. 140 NTS 663, 156 
AppDiv 686—Silverman v Bind¬ 
er, 116 NT.S. 64. 180 AppDiv 681 

81. Wanh—Norwegian Danish M B 
Church V. Home Tel Co, 119 P 
834, 66 Wash 611. 

89 C J p 1843 notes 7-8. 

88. Pa—^Adams v MacDonald, Com 
PI, 81 Del Co 268 

Tex—Continental Paper Bag Co v 
Bosworth, Com App. 276 SW 170 
—^Humble Oil & Refining Co v 


Bell. Civ App, 180 SW2d 970. ei^ 
ror refused 181 SW2d 669, 142 
Tex 646 

89 CJ p 1348 note 10 

83. Me—^Powers v Maine Cent R 
R Co, 95 A 879. 114 Me 198 

Mass —^Ehigel v Boston Ice Co. 4 
NB2d 466. 296 Mass 428 

Tex—^Burton v Galveston, H & S 
A. R Co, 61 Tex 626—Montgom¬ 
ery V Houston Textile Mills, Com 
App. 46 SW2d 140—Humble Oil 
& Refining Co v Bell. Civ App, 
180 S W 2d 970, error refused 181 S 
W2d 669, 142 Tex 645—Harbour 
V Graham Mfg Co. Civ App, 47 S 
WSd 700, error dismissed 

39 C J p 1848 note 11 

84. US—OotpQS Jnns Mtsd In 
Steinman v Pennsylvania R Co. 
CCANJ, 64 F2d 1062, 1054, cer¬ 
tiorari denied 52 S Ct 408, 286 U 
S 662, 76 LBd 942—Oorpns Jlixls 
gnoted In The W D Anderson, D 
C Pa, 17 F Supp 764. 766, affirmed, 
CCA, 94 F2d 377, certiorari de¬ 
nied Atlantic Refining Co v Smith, 
58 S Ct 764. 803 U.S 668, 82 L Bd 
1117. 

39 C J. p 1848 note 12 

85. US—^Umted Production Corpo¬ 
ration V Chesser, CCA Tex, 96 
F 2d 621, denyingr rehearing 94 F 3d 

373 


790, certiorari denied Chesser v 
United Production Company. 69 S 
Ct 76. 806 US 616. 83 LEd 393 
8& Cal—Ostertag v Dethlehem 
Shipbuilding Corporation, 161 P 2d 
647, 65 Cal App 2d 796 
La —^E^nney v Banner Cleaners & 
Dyers, 126 So 673, 13 La App 101 

87. Ohio—Halkias v Wilkofl Co, 
47 NE2d 199, 141 Ohio St 139 

NJ—^Bielecki v Max Hertz Leather 
Co. 128 A 648. 3 NJMisc 375, 
affirmed 131 A 921, 102 NJLaw 
433 

89 CJ p 1843 note 18 

88. Pa—^Perry v Payne, 66 A. 668, 
217 Pa 262, 11 LRA.NS, 1178. 
10 AnnCas 689 

89. Mo —^BaJeer v Scott County 
Milling Co , 20 S.W 2d 494, 323 Mo. 
1089 

aa Mass—^Parker v Taylor, 8 NE 
2d 25, 296 Mass 61 
39 CJ P 1843 note 99 [a] (2) 

31. Mum—Schip v Pabst Brewing 
Co, 66 N.W 8. 64 Minn 22 
39 C J p 1844 note 16 

38. Ala.—St. Louis-San Francisco 
Ry Co. V Ehmbrell, 145 So 483, 
226 Ala 114. 

IHity as to plans 

Owner had duty In projecting work 
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when,*s the plans were defective and the injuries 
resulted proximately from the defects. 

§ 602. -Retention or Assumption of Con¬ 

trol of Work 

An employer who reserves the right to direct the 
manner of performing the details of the work, or inter¬ 
feres and assumes control, may become liable for an 
injury to a servant of the contractor. 

Where an employer reserves the right to direct 
the performance of the work, he owes to the em¬ 
ployees of the contractor the duty of ordinary care 
m directing such matters.*^ Also an employer of 
an mdependent contractor may become liable for 
an injury to a servant of the contractor by inter¬ 
fering and assuming control 35 If an employer in 
fact assumes the relation of master to the servants 
of one whom he has engaged to produce a given 
result, the duties and responsibilities which the 
law imposes on such a relation attach.35 On the 
other hand, the contractee has been held not to be 
liable where it does not appear that he had a right 
to, or did, direct the manner of performing the 
details of the work 37 He does not incur a liability 
in respect of an inj’ury to a servant of the contrac¬ 
tor by reason of the mere fact that he furnishes an 
inspector or overseer,3^ or reserves, or exercises 


under a reservation, a supenntendency over the 
work to see that it is done according to the specifi¬ 
cations of the contract,39 even though, for that pur¬ 
pose, he reserves the right to object to the employ¬ 
ment of servants selected by the contractor^® or to 
stop the work if it is not being properly done.^i 
Furthermore, the contractee is not rendered liable 
by the fact that he or his representative makes sug¬ 
gestions concerning the work^3 or gives a noncom- 
pulsory direction to an employee of the contractor 
to do promptly an act within the scope of the serv¬ 
ant’s employment and of the work undertaken by 
the contractor, the direction being purely super¬ 
visory and intended to coordinate the work in the 
interest of speed.*3 

§ 603. - Safety of Place to Work 

One who is having work done on his premises by 
an independent contractor, and who retains control of 
the premises during the progress of the work, is under 
an obligation to use ordinary care to keep the premises 
in a reasonably safe condition for the servants of the 
contractor. 

The contractee is liable for inj’uries to servants 
of a contractor or subcontractor resulting from 
breach of a duty imposed by contract^^ or statute^® 
to provide a safe place to work 


requiring excavation under wall, at¬ 
tended with danger to contractor’s 
employee, to use reasonable care to 
provide plane regiuring proper pre¬ 
cautionary measure —^Mallory v 
liOuisiana Pure Ice & Supply Co, 6 
S W.2d 617, 320 Mo. 96 

33. Ala—^Kimbrell v St Louis-San 
Francisco By. Go., 129 So 274. 221 
Ala 606. 

3A Mo —State ex rel Wore v Hos- 
tetter, 124 SWSd 1072, 848 Mo 
946 

Ohio—^Hilleary v Bromley, App, 61 
NB2d 781, reversed on othez* 
grounds 64 KE 2d 832, 146 Ohio St. 
212 . 

89 C J p 1844 note 18. 

Olesiuag oil tsnks 
Where defendant oil company had 
requested decedent’s employer to 
send two men without a foreman or 
tools to clean sediment from defend¬ 
ant’s oil tanks, defendant had super¬ 
vision and control over decedent who 
was asphyxiated while cleamng 
tanks, and was under duty to exer¬ 
cise due care to see that the work 
was done by reasonably safe and 
prudent means—Amacker v Skelly 
Oil Co, GCATex., 182 F2d 481. 
■mxdoyee seat to work under defenjd- 
a&t*8 xnanager 

Where window cleaning company 
sent employee to certain store to 
clean walla under the direction of the 


store manager, store owner owed em¬ 
ployee some duty of due care—^Vir¬ 
ginia Dare Stores v Schuman, 1 A 2d 
897, 176 Md 287 

35. US —Corpus Jtizls cited In 
Steinman v Pennsylvania R Co, 
CCANJ, 64 F2d 1062, 1064, oer- 
tioran denied 62 S Ct 408, 285 U 
S 662, 76 LEd 942 
Mo —Corpus Jons cited m Klaber v 
Fidelity Bldg Co, App, 19 SW2d 
768, 762 

89 C J p 1344 note 19 

38. Kan—Kansas City, M & O B 
Go V Loosley, 80 P 990, 76 Kan 
103 

89 CJ p 1823 note 89 
Bspresentatlve on premises 
Where a company, havmg hired an 
mdependent contractor, has taken 
over the work under an agreement 
made at the tune of the hiring that 
this could be done under certain cir¬ 
cumstances, an agent of the compa¬ 
ny who was Its sole representative 
on the premises will be deemed to 
have authority to prosecute the work 
so as to render the laborers servants 
of the company—^Freeman v Dells 
Paper & Pulp Co, 136 NW 640, 160 
WiB 98. 

37. N.Y—^Latinl v Zavodmck, 173 
NE. 217, 264 NY 846 

8& Mo —Thurston v. Kansas City 
Termmal R Co, App. 168 SW 
236 
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39. Ind—^Manon Shoe Co v Eppley, 
104 NE 66, l8l Ind 219, Ann Cas 
1916D 220 

89 C J p 1844 note 22 

40. La —Robichaux ▼ Morgan’s 
Louisiana & T R ft S S. Go, 60 
So 206, 181 La 727 

4L Ind—-Marion Shoe Co v Eppley, 
104 NE 65, 181 Ind 219, Ann Cas 
1916D 220 

43. Miss —Regan v Foxworth 
Veneer Co, 174 So 48, 178 Miss 
664 

48. U S —Steinman v. Pennsylvania 
R Co, CCANJ, 64 F2d 1062, 
certiorari denied 62 S Ct 408, 286 
US 552, 76 LEd 942. 

44. Ky —Cumberland Coal Co v. 
Lee, 119 SW 746 

39 C J. p 1344 note 26. 

45. NY—Semanchuck v Fifth Ave. 
ft Thirty-Seventh St Corporation, 
49 NE2d 607, 290 NY 412—Berla 

V Zambettl, 267 NYS 179, 235 
AppDiv 464—^M. a Treadwell Co 

V U S Fidelity ft Guaranty Co, 
287 NY.S 49. 158 Misc 939, af¬ 
firmed 293 NYS 928, 249 AppDiv 
809, reversed on other grounds 9 
N E 2d 818, 276 N.Y 168 

Wls—Criswell v Seaman Body Cor¬ 
poration, 290 NW 177, 288 Wia. 
606 

89 C J p 1844 note 27a P 1861 note 
98. 
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The weight of authority supports the rule that, in¬ 
dependently of contract or statute, one who is hav¬ 
ing work done on his premises by an independent 
contractor is under the obligation to use ordinary 
care to keep the premises in a reasonably safe con¬ 
dition for the servants of the contractor,^® especial¬ 
ly where the work is of an exceptionally dangerous 
character ,47 and in some jurisdictions where this 
view prevails it has been held that the contractee 
owes the same duty to the servants of the contrac¬ 
tor as he owes to his own employees,^® while in 
others the duty which the contractee owes to the 
servants of the contractor is the duty which he owes 
to any invitee lawfully on his premises,49 except 
where, by going on a part of the premises other than 
that where the construction work is in progress, an 
employee of the contractor loses his status as an in¬ 


vitee and becomes a licensee, in which case the con¬ 
tractee owes him only the duty of refraining from 
acts willfully injurious Nevertheless, if the em¬ 
ployer of an independent contractor furnishes to 
the latter reasonably safe premises as measured by 
the usual manner of doing work, the employer is 
not liable to servants of the contractor for injury, 
and, if under such conditions injury to employees 
results. It will be deemed caused by negligence of 
the contractor.®® The owner is not liable for in¬ 
jury to, or death of, an employee of a contractor or 
subcontractor, on the ground that he furnished such 
employee an unsafe place to work, where the em¬ 
ployee was mjured or killed because of conditions 
he was correcting or defects he was repairing®® 
The duty of a mine owner to an employee of an in¬ 
dependent contractor, working therein, to keep the 


10. ns —Holt V. Texas-New Mexico 
Pipe Line Co , CCA Tex. 145 F 2d 
S62, certiorari denied 66 S Ct 1670, 
625 US 679. 89 LEd 1916—Sin¬ 
clair Prairie Oil Co v Thomley, C 
GAOkl. 127 F2d 128—United 
Production Co v Chesser, CCA 
Tex, 94 F2d 790, rehearing denied 
96 F 2d 621, certiorari denied Ches- 
fler V United Production Corpora¬ 
tion, 69 set 75. 306 US 616, 88 
LEd 398 

Ark—Corpus Jiuris cited m Alumin¬ 
um Ore Co V George, 186 S W 2d 
668. 208 Ark 419 

Ky —^Hotel Operating Co v Saun¬ 
ders’ Adm’r, 141 SW2d 260, 288 
Ey 846 

Md—^Le Vonas v Acme Paper Bd 
Co, 40 A 2d 43. 184 Md 16 
Mass —Wood v National Theatre 
Co, 42 NE 2d 636, 811 Mass 660 
NT—M H Treadwell Co v U S 
Fidelity & Guaranty Co, 287 NT 
S 49. 168 Misc 989, affirmed 293 
NTS 928, 249 AppDiv 809. re¬ 
versed on other grounds 9 N E 2d 
818, 276 NT 168—^Holdren v Mor¬ 
ris. 74 NTS 2d 807. 

Ohio —^Bosjnak v Superior Sheet 
Steel Co, 62 NE2d 806, 146 Ohio 
St 638—^Baer v De Kay, 24 NE2d 
469. 62 Ohio App 446 
Pa —^Debenjak v. Parkway Oil Co, 49 
A 2d 521, 162 Pa Super. 603. 

Tex—^Montgomery v Housti/n Tex¬ 
tile Mills, Com App , 46 S W 2d 140 
89 C J p 1346 note 29 
Furnishing protection against hidden 
dangers see intra, fi 606 

▲ flagpole, not designed to accom¬ 
modate human weight. Is not a place 
to work afforded by the owner — 
Ijarsen v Home Owners' Loan Cor¬ 
poration, 44 N.T S 2d 414, 266 App 
Div 1007, appeal denied 44 N T S 2d 
954, 267 AppDiv 772 

fl7. Ark —Ooipus juris cited la 
Aluminum Ore Co v. George, 186 
S.W.2d 666, 668, 208 Ark 419. 


Fa—^Heyse v Philadelphia Electric 
Go. 93 A 877, 248 Pa 99 
4& Md—Le Vonas v Acme Paper 
Bd Co, 40 A 2d 43, 184 Md 16 
39 C J p 1346 note 32—15 C J p 819 
notes 11, 12. 

4»i US —^Holt V Texas-New Mexico 
Pipe Line Co , CCA Tex., 146 F 2d 
862, certiorari demed 66 S Ct 1570, 
825 US 879, 89 LEd 1996—Amer¬ 
ican Steel & Wire Co v Sieraski. 
CCAOhio, 119 F2d 709—McHugh 
V National Lead Co, DC Mo, 60 
FSupp 17 

Ark—^Aluminum Ore Co v George. 

186 SW2d 656, 208 Ark 419 
Cal—^La Malfa v Piombo Bros, 161 
P 2d 964, 70 Cal App 2d 840 
Ky—Hotel Operatmg Co v Saun¬ 
ders' Adm'r, 141 SW2d 260, 288 
Ey 345 

Ohio —^Bosjnak v Superior Sheet 
Steel Co, 62 NE2d 805, 146 Ohio 
St 688—^Hozian v Crucible Steel 
Casting Co, 9 N E 2d 148, 132 Ohio 
St 463, 112 ALR 333—Manches¬ 
ter V Toungstown Sheet & Tube 
Co, App, 46 NE2d 780—^Baer v 
De Eay, 24 NE2d 469, 62 Ohio 
App 446 

39 C J p 1346 note 29 [a] (3) 

Invitees and duty thereto generally 
see the CJS title Negligence SS 
43-68, also 46 CJ. p 808 note 6-p 
888 note 68 
Buslaess lavitee 

US—^United Production Co v Ches¬ 
ser, C G A.Tex, 94 F 2d 790, rehear¬ 
ing denied 96 F2d 621, certiorari 
demed Chesser v United Produc¬ 
tion Corporation, 69 S Ct 75, 806 
US 616, 88 LEd. 898 
Bxuduaas visitor 

Pa—^Debenjak v. Parkway Oil Co, 
49 A 2d 621, 162 Pa Super 603 

6a N J.—Sullivan v. Delaware, L & 
W. R. Co, 144 A. 680, 106 NJLaw 
460 

Va—^Davis Bakery, Inc v Dozier, 
124 SE. 411, 189 Va 628. 

375 


51. US —Cook V Phillips Petrole¬ 
um Co. CCA.Tex, 168 F2d 10 
Okl—Eaw Boiler Works v Frymyer, 
227 P 453, 100 Okl 81 

Xamlts of duty 

(1) Ordinary care does not reQuire 
that the contractee speculate on a 
possibility as distinguished from a 
probability, and the contractee will 
not be held negligent in not provid¬ 
ing safe premises where to so hold 
would. In effect, be equivalent to a 
requirement that a high degree of 
care be exercised aaid that conse¬ 
quences unknown to the contractee 
should have been ajiticipated—Alu¬ 
minum Ore Co V George. 186 S W 2d 
666, 208 Ark 419 

(2) An owner of premises is not 
required to inspect independent con¬ 
tractor's work in order to determine 
whether it is being done in a way 
that will provide a safe place for 
contractor’s employees to work—^Mc¬ 
Hugh V. National Lead Co . D C Mo , 
60 F Supp 17. 

(8) Where owner engaged inde¬ 
pendent contractor to dig slush pit. 
owner was under no obligation to 
contractor’s employee to inspect pit 
for presence of unexploded dsmamite 
before contractor completed the pit 
—^Humble Oil & Reflmng Go v Bell, 
Civ App, 180 SW2d 970, error re¬ 
fused 181 SW2d 669, 142 Tex 645 

59 ;, Okl—Eaw Boiler Works v. Fry^ 
myer, 227 P 458, 100 Okl. 81 

53. N J —^Broecker v. Armstrong 
Cork Co, 24 A 2d 194, 128 NJLhw 
8 . 

NT—^Kowalsky v Conreco Co., 190 
NE 206, 264 N.T 126, reargument 
demed 191 NE 620, 264 NT. 674. 

'*Vlos pxlaolpal*' of indepeodeat oon- 
traotoz 

Okl—^Fox V. Superior Oil Co, 107 P. 
2d 186, 188 OkL 165. 
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^xlme in reasonably safe condition extends only to 
conditions existing when the mine was turned over 
to the contractor, not to those arising from changes 
caused by the progress of the work the contractor 
undertook to doM 

According to some authorities the obligation to 
furnish a safe place m which to work applies only 
when the relation of master and servant exists, and 
the o'\vner of premises on which an independent con¬ 
tractor is doing work is in general under no obliga¬ 
tion to the latter’s employees to see that they have a 
safe place to work 55 

Effect of control of premises Where the con- 
tractee retains control of the premises on which the 
work IS being done, it is his duty to use reasonable 
care to keep them in a reasonably safe condition and 
he will be liable for injuries to sen^ants of the con¬ 
tractor resulting from a breach of his duty,®® espe¬ 
cially where the contractee gives the workmen the 
right to understand that he is caring for their safety 
and that they may rely on him to guard against neg¬ 
ligent conduct in the contractors and others ,5^ but, 
where the working place is furnished and main¬ 
tained by the mdependent contractor, possession of 


the site having been dehvered to him for the pur¬ 
pose of constructing a building, the owner owes 
the employees only the negative <itity, imposed by 
law, of refraining from rendering the place unsafe 
by any act of his own,®* and not an affirmative duty 
to keep the premises safe for the workmen.®® 

§ 604. —— Safety of Appliances ^or Work 

A contractee la liable for Injuriea to an employee of 
an independent contractor reaulting from a defective or 
unsafe appliance or instrumentality when, but only 
when, he fu^'nished the appliance or instrumentality, or 
was under a contractual or statutory obligation to do 
so, and failed to use ordinary care to furnish a proper 
appliance reasonably safe for the intended use. 

A contractee is not liable for injuries to an em¬ 
ployee of an independent contractor arising from a 
defective or unsafe appliance or instrumentality 
where he was not obligated®® by contract®^ or stat¬ 
ute®* to furnish the appliance or instrumentality, 
and did not in fact assume to furnish it,®® even 
though the appliance belonged to him®^ and was 
used with®® or without®® his consent. 

Gmversely, the contractee is liable whe"'* he fur¬ 
nished the appliance or mstrumentality,®'^ or was rc- 


54. Ala—IT S Cast Iron Pipe & 
Foundry Co y Fuller, 102 So 25, 
212 Ala 177—Slosa-Sheffleld Steel 
St Iron Co v Edwards, 70 So 285. 
14 AlaApp 837. 

55. Or—Warner v Synnes. 236 F 
306, 114 Or. 461 

89 C J p 1345 note 86 
VOlisTa ooatxaotes sogaffsd la peiv 
fonnaaos of goysminsatal fnaetioa 
Iowa—^FoTd V Independent School 
Diat of Shenandoah, 278 NW 870, 
233 Iowa 796. 

66L Md—^Le Vonas v Acme Paper 
Bd Co, 40 A 2d 48, 184 Md. 16 
Ohio —^Bosjnah y Superior Sheet 
Steel Co, 63 N’E2d 806, 146 Ohio 
St 688 

89 C.J. p 1346 note 40. 

57. Mich—SamuelBon y Cleveland 
Iron Mm Co. 18 KW 499, 49 
Mich 164, 48 AmR 456 

89 CI p 1846 note 4L 

58. ns—Southern Fac Cb. y. Mc- 
Cready, CCA Cal. 47 F 2d 673, cer¬ 
tiorari denied 62 S Ct 10, 284 U.S. 
624, 76 L.Ed 682. 

6ft US —^McCready y. Southern 
^ Co, CCACfiJ, 26 F2d 669 

eft NY.—Wmsfert y B:rakauer, 87 
N.YB 261, 82 AppDiv 228 
Or—-Warner v. Synnes, 285 P 805, 
114 Or 461, aihrming judgment on 
rehearing 280 F 362. 114 Or 461 
89 G J p 1846 note 48 [a] 

▲atonatlo coupler on oar of log¬ 
ging xallzoad 

Logging road was not under duty 


to injured employee of contractor 
loading logs to install and maintain 
automatic couplers —Moore v 
Rawls, 144 SE 562, 196 NC 126 
Oontraotox*B duty 

If it IS the duty of the contractor 
to furnish appliances for performing 
the work, the owner is not liable for 
injuries sustained by the contrac¬ 
tor's employee by reason of his neg¬ 
ligence in furnishing unsafe appli¬ 
ances —^Parker y Taylor, 8 N E 2d 
26, 296 Mass. 61—39 C J p 1846 note 
44. 

61. Ala —Connors-Weyman Steel 
Co y. Kilgore, 66 Bo 609, 189 Ala 
648 

39 C J p 1846 note 48 

68. U S —Gucciardi y Chisholm, D 
CNT, 49 FSupp 681, reversed on 
other grounds, CCA, 146 F2d 
614. 

N Y —^laoono y. Frank St Frank Con¬ 
tracting Co, 182 NE 23, 269 NY 
877—^Anderson y 143 Linden Blvd 
Corporation, 16 NYS2d 149, 268 
AppDiv 887—Sweeney y. Spring 
Products Corporation, 12 N Y S 2d 
72, 267 AppDiv 104, motion do¬ 
med 14 N Y S 2d 278, 267 App Div 
958, reargument denied 26 NE2d 
814, 882 NY 686 

Okl—Beasley y. Bond. 48 P2d 299, 
178 Okl 866. 

63. Ala—Connors-Weyman Steel 
Co y Elilgore, 66 So 609. 189 Ala 
648 

N'Y.—Wlngert v. Krakauer, 87 N.Y. 
S 261, 98 App Diy 028. 
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Okl—Beasley v Bond, 48 P 3d 299, 
178 Okl 866 

6ft NY—^Mercante v Hygrade 

Food Products Corporation, 17 N 
YS2d 626, 258 AppDiv 641. ap¬ 
peal denied 19 NYS2d 312, 269 
App Div 782—Sweeney v Spring 
Products Corporation, 12 NYS3d 
73, 267 App Diy 104, motion de¬ 
nied 14 NY sad 278, 257 AppDiv 
958, reargument denied 26 NE2d 
814, 282 NY 686 

j^oaov or lack of laslstaBco on nsft 
of appUsnoe 

In an action by an employee of 
an independent contractor against an 
owner for injuries caused by the 
breaking of a rope belonging to the 
owner, where it did not appear that 
the owner insisted on the use of the- 
rope or that the rope was not mere¬ 
ly lent to the contractor, the owner 
was not liable on the theory that he 
furnished an inherently dangerous 
instrumentality, especially where the- 
case was not tried on that theory — 
Fay y. German Gen Benev Soc, 124 
P 844, 163 Cal 118 

65. Ky.—^Bush v Grant, 61 S W 
868, 22 KyL. 1766 

89 C J p 1846 note 44 [b] 

66. Tez—^Burton-Lingo Co. v Arm¬ 
strong, Civ App, 116 SW.2d 791,. 
error refused. 

67. U S —^Umted Production Corpo¬ 
ration y Chesser, CCATez, 94 F 
2d 790, rehearing denied 96 F 2d 
621, certiorari demed Chesser v. 
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quired by contract®* or statute®® to furnish it, and 
failed to exercise ordinary care to furnish a proper 
appliance reasonably safe for the intended use In 
these circumstances it has been said that the duty 
of the contractor to the servants of the employer is 
the same as that which he owes to his own serv¬ 
ants Liability is avoided where the contractee 
furnishes to a competent contractor appliances 
which are apparently good, suffiaent, and satisfac¬ 
tory and, while there is some authority to the 
contrary,'^2 it has generally been held that if rea¬ 
sonably safe appliances are furnished, and the}*" aft¬ 
erward become defective, the contractee is not lia¬ 
ble*^® unless the contract requires continued super¬ 
vision of the appliances and the keeping of them in 
repair, in which event a breach of duty by the con¬ 
tractee will render him liable for injuries to the 
contractor’s servant resulting therefrom 74 

Although the contractee is bound by agreement to 
furnish appliances, he need not keep watch of the 
work to determine when appliances are necessary ,76 
his duty is fulfilled by delivering suitable appliances 
on the contractor’s request, or by providing such 
appliances at a place where the contractor can se¬ 
cure them on demand 76 

Ncghgcni use of appliances Where suitable ap¬ 
pliances are furnished by the contractee, he is not 
liable for mjunes resulting from a negligent use 
thereof 77 

§ 605. -Materials Furnished by Contrac¬ 

tee 

The contractee le liable for injuriea to servants of 


the contractor arising from the contractee's failure to 
perform, or his negligent or Inadequate performance ofp 
his agreement to furnish materials connected with the 
work. 

Where the contractee agrees to furnish materials 
to be used in the performance of the work, or to be 
used in making the place safe for work, and by rea¬ 
son of his failure to do so, or of his negligent or in¬ 
adequate performance of his duty in this respect, the 
servants of the contractor are injured, the con¬ 
tractee will be liable 78 However, where the ma¬ 
terials furnished by the owner are rejected by the 
emploj'ees of the contractor, and such employees se¬ 
lect other materials belonging to the owner, the lat¬ 
ter IS not liable for an injury resulting from the 
use of such other materials ,79 and if materials for 
a scaffold are selected by servants of the contractor, 
with the consent of the contractee, but in the ab¬ 
sence of any agreement with respect thereto, from 
lumber on the premises, and the scaffold breaks, the 
contractee is not liable,*® especially where it is not 
shown that proper lumber could not have been found 
on the premises 

§ 506. -Latent or Potential Dangers; 

Warnings and Instructions 

A person who is having work done on hie premises 
by an independent contractor, and has actual or con¬ 
structive knowledge of latent or potential dangera on 
the premises, owes a duty to give warning of, or use 
o*'dinaiy care to furnish protection against, such dan¬ 
gers to employees of the contractor and subcontractors 
who are without actual or constructive notice of the 
dangers 

Where there is some extraordinary latent danger 


United Production Corporation, 69 
set 75, 805 US 616, 83 LBd 398 

NC—Peters v. Carolina Cotton & 
Woolen Mills, 165 SE. 867, 199 N 
C 768—Moore v Rawls. 144 SE 
552. 196 NC 125 

Ohio—Hilleary v Bromley. App , 61 
N E 2d 781, reversed on other 
grounds 64 RE 2d 833, 146 Ohio 
St 212 

39 C J p 1846 note 45 

68. Tex —Continental Paper Bag 
Co V Bosworth, Civ App, 21i6 S 
W 126 

39 C J p 1347 notes 46, 48 

68h US—^Burris v American Chicle 
Co. DCNT, 88 FSupp 104, af¬ 
firmed. CaA. 130 F2d 218 

70. Mass —Crlmmins v Booth, 88 
N E 449, 202 Mass 17, 183 Am S R 
468—Sullivan v New Bedford Gas 
& Edison Light Co, 76 NE. 1048, 
190 Mass 288 

PxliLoiplo of master and servant is 
applloahle 

N.C.—^Paderiok v Goldsboro Lumber 
Co, 180 8.E. 29, 190 NO 808 


71. La—Riley v State Line SS Co, 
29 La Ann 791, 29 AmR 249 

89 C J. p 1847 note 49 

72. Mich—Johnson v Spear, 43 N 
W 1092, 76 Mich 139, 15 Am SR 
298 

NC—Moore v Rawls, 144 SE 652, 
196 NC. 125 

73. Mo—Eiser v Suppe, 112 SW. 
1005, 183 Mo App 19. 29 

39 C J p 1347 note 51 

7^ Mass—Toomey v Donovan, 38 
NE 896, 168 Mass 232 

89 CJ p 1847 note 52 

76- Wash —^Miller v Moran Bros 
Co. 81 P. 1089. 39 Wash 681, 109 
Am SR gi?, 1 LRA,NS, 283 

76. Wash —^Miller v Moran Bros 
Co., supra 

77. Mich—Reier v Detroit Steel & 
Spring Works, 67 NW 120, 109 
Mich 244 

NO—^Moore v Rawls, 144 SE 662, 
106 NC 126 
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Bnbstanoe or instnunentality not ixu 
herently dangerons 
Ky—Jennings v Vincent’s Adm’x 
146 SW2d 687. 284 Ky 614 

78. Cal—McCall v Pacific Mail SS 
Co, 65 P 706, 1.28 Cal 42 

89 C J p 1348 notes 57-59 
The opposite oondnsion has been 
leached on the grounds that the con¬ 
tractual duty of the contractee Is 
owing to the contractor only and 
that, under a statute, it is the non¬ 
delegable duty of the contractor to 
inspect the mateiial and see that it 
Is proper and safe to be used—^War¬ 
ner V Syzmes, 236 P 306, 114 Or 
451 

79. N Y.—^Nugent v Atlas SS Co. 3 
N.TS 861. 16 NYS 66, 51 Hun 
806, affirmed 42 N.E 724. 147 NY. 
709. 

80. Mass —Callahan v. Phillips 

Academy, 62 N.E 260, 180 Mfws 
188 

8L Mass —Callahan v. Phillips 

Academy, supra. 



§ 606 


MASTER AND SERVANT 


57 C.J.S. 


or perilous condition attaching on the service,or 
where the premises on which the work to be done 
by an independent contractor are potentially unsafe 
by reason of a dangerous element in use thereon, 
or where there is some hidden danger connected 
with the condition of the premises which the owner 
or occupier having the work done knows or should 
know of, and of which the servants of the independ¬ 
ent contractor or subcontractor do not have actual or 
constructive notice,®"* the owner or occupier owes 
a duty to use reasonable care to protect the servants 
from the danger, and he will be liable for injuries 
sustained by a servant who has not been duly 
warned of the danger®® However, except where 
the contractee has assumed the duty of giving warn¬ 
ing or otherwise affording protection,®® the forego¬ 
ing IS true only in respect of latent dangers of which 
the servant of the contractor or subcontractor did 
not know and could not reasonably have discovered 
and of which the contractee knew or should have 


known ®7 The contractee performs his duty by giv¬ 
ing due notice or warning,®® and, except for hidden 
defects,*®® he is not required to alter the premises 
to make them safe for employees of a contractor 
or subcontractor.®® 

There is authority for the view that the benefit 
of the rule, discussed supra § 590 a, that liability 
cannot be evaded by employing an independent con¬ 
tractor to do work which is inherently or intrmsi- 
cally dangerous, unless pioper precautions are tak¬ 
en, extends to an employee of an independent con¬ 
tractor,®! but there is also authority for the op¬ 
posite view where the danger is not mcreased by 
any negligent act or omission of the contractee®® 
At any rate, the contractee may not be held liable 
by application of this rule where the work was not 
inherently dangerous.®® 

Dangerous tnachmery Where in furnishing ma¬ 
chinery the contractee includes a machine which is 


82. Ga—^Huey y. Atlanta, 70 SB 7*1. 
8 GaApp 697 

83L Minn—^Hoppe v Winona, 129 N 
W 577. 118 Minn. 252, 88 L.RA. 
M’S, 490, AnnCaal912A 247 

89 C J p 1848 note 65 

84. US—McHuffli V National Lead 
Co , DC Mo , 60 F Supp 17 

NC—Coxpnji Jtula dted In Deaton 
y. Board of Truatees of Blon Col¬ 
lege. 88 SB 2d 561. 664, 226 NC 
488 

89 C J p 1846 note 81, p 1846 note 88 

85. U S —The W. D. Anderson, D C 
Fa, 17 FSupp 754, affirmed, CC 
A., 94 FSd 877. certiorari denied 
Atlantic Refining Go v Smith, 58 
set 764, 303 US 668, 82 L Bd 
1117 

Mass —^Williams y United Men's 
Shop, 58 NB2d 2, 817 Mass 819— 
Gallo y Leahy, 8 NB2d 782, 297 
Mass 266 

Pa—^Debenjals y Parkway OH Co , 49 
A 2d 521, 152 Fa Super 608 

89CJ p 1848 note 66 

86. N H —Wentworth y. Boston & 
M R R, 166 A 266. 86 NH 261 

87. US-^McHugh y. National Lead 
Co, DC Mo, 60 FSupp 17 

Ala.—Kimhrell v. St Louis-San 
Francisco Ry Co., 129 So. 274, 
221 Ala 605. 

Ky—^Young's Admr v. Farmers & 
Depositors Bank. 108 S W 2d 667, 
267 Ky 846—^Mattingly's Adm'r y 
Bjnes, 282 SW. 876. 192 Ky 176. 

Md—^Le Vonas y AczxLe Paper Bd. 
Co. 40 A.2d 48, 184 Md. 16 

Neb—Dabelatein y. City of Omaha, 
278 N W. 43, 182 Neb 710 

NT.—^Larsen y Home Owners' Loan 
Corporation, 44 N T S 2d 414, 266 
AppDlv 1007, appeal denied 46 N 
TS2d 954, 267 App.Dly. 772—i 


Dinkuhn y Western New York 
Water Co, 297 NTS 376, 262 App 
Div 61, affirmed 17 NB2d 460, 279 
NY 606 

NC—Corpus Jorla cited la Deaton 
y Board of Trustees of Blon Col¬ 
lege, 88 SB 2d 661, 666, 226 NC 
483 

Ohio—Cleveland Blectrlc Illuminat¬ 
ing Co y O'Connor, 197 N.B 428. 
50 Ohio App 30 

Tex—Ray y St Louis Southwestern 
Ry Co of Texas, CiyApp, 289 S 
W 1080 

39 C J p 1849 note 67 

Sanger created by eBployees of ooiu 
tractor 

(1) The contractee is not liable 
for failure to giye warning of a 
danger that did not exist when the 
work began, but was brought about 
subsequently by the injured em¬ 
ployee and his assooiates—^Hailey v 
Missouri, K & T R Co, Tex Civ 
App, 70 S W.2d S49, error refused 

(2) BCe is not liable where the 
danger that culminated In an ex¬ 
plosion was created by the negli¬ 
gence of the employees of the mde- 
pendent contractor in failing to dis¬ 
cover and remove unexploded dyna¬ 
mite, the existence of the danger 
was not known to him, and knowl¬ 
edge was not imputable to him — 
Holt V Texas-New Mexico Pipeline 
Co, CCATex, 146 F2d 862, certio¬ 
rari denied 66 SCt 1670, 826 US 
879, 89 LBd 1996 

BB. Ohio —Cleveland Blectno Illu¬ 
minating Co y O'Connor, 197 NB 
428, 60 Ohio App 80 
Pa—Com Trust Co v Gamegie-Illl- 
nois Steel Corp, Com FI, 94 Pittsb 
LegJ 1, affirmed 44 A 2d 694, 868 
Pa 160 


Hotlca to contractor 

In a case involving injuries to em¬ 
ployees of a subcontractor. It was 
held that the building owner's duty 
was performed when it gave notice 
to contractor and it had no duty to 
foresee that contractor would not 
perform his duty to give warning to 
subcontractor—Valles v Peoples- 
Pittsburgh Trust Co, 18 A 2d 19. 
889 Pa. 83 

89. Mass—Gallo v Leahy, 8 NB2d 
782, 297 Mass 266 

90. Mass—Gtailo y Leahy, supra. 
Pa—Com Trust Co y Camegie-llli- 

nois Steel Corp, Com PI, 94 Pittsb 
LegJ 1. affirmed 44 A 2d 694, 858 
Pa. 160 

91. Mo—^Mallory v Louisiana Pure 
Ice & Supply Co, 6 S W 2d 617, 820 
Mo 96 

Btatlo work 

Where decedent had been sent by 
hiB employer, an independent con- 
trcuitor, to clean sediment from de¬ 
fendant oil company's tanks and de¬ 
cedent was asphyxiated while engag¬ 
ed in that task, the doctrine that an 
owner is not liable for injuries caus¬ 
ed by changing character of work 
where dangers to be anticipated nec¬ 
essarily arise from work to be done 
was inapplicable, since work was 
static and precautions against injury 
from it could easily have been tak¬ 
en.—^Amacker v Skelly Oil Co. CC. 
A Tex. 182 F2d 481. 

98. Tex —^Humble Oil & Refining 
Co y Bell, Civ App, 180 S.W2d 
970, error refused 181 SW.2d 669, 
142 Tex. 646 

93- NT—^Kuhn v. P J Carlin 
Const Co, 278 NTS 686, 154 
Misc 892. 
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dangerous when operated by one not properly in¬ 
structed, the contractee is liable to an employee of 
the contractor injured thereby because not properly 
instructed as to its use Where an electric light 
plant IS in actual operation, a contract with the con¬ 
structors that they are to keep a man in charge for 
a specified time to make adjustments and instruct 
attendants does not leave the possession in the hands 
of the latter during such period, so as to absolve the 
company from liabilities resulting from negligence 
to the servant of an independent contractor ^5 

§ 607. Liability of Contractee for Injuries to 
Contractor 

An Independent contractor Is expected to determine 
for himself whether the place in which he chooses to 
work IS safe or unsafe; and ordinarily he may not 
recover against the contractee for injuries sustained 
by him in the performance of the contract. 

The liability, if any, of a contractee for injuries 
to an mdependent contractor employed by him is the 
same as that imposed on him in respect of injuries 
to third persons generally He is not liable as 
master of the independent contractor even in respect 
of injuries inflicted by one of his contractors on an¬ 
other ;9 7 but It has been held that one who hires an 
mdependent contractor to do some work for him 
owes such independent contractor the same duty of 
care as though he were an employee hired to per¬ 
form the same kmd of service.®^ Ordinarily the 
contractee is not liable for injuries sustained by the 
contractor in performance of the contract,®® but if 
the employer retains the right of control a different 


rule applies 1 Where the contractor supplies his 
own instrumentalities for doing the work agreed 
on, the contractee owes no duty to him to use care to 
see that such instrumentalities are not defective;® 
but where the contractee agrees or undertakes to 
furmsh,® and retains control of,* the appliances or 
instrumentalities for doing the work he must use 
due care to the end that the appliances furnished 
are reasonably safe for the purposes for which they 
are furnished Also ordinarily a contractee does 
not owe to the contractor the duty to furnish him 
a reasonably safe place to work,® and the contractor 
IS expected to determine for himself whether the 
place in which he chooses to work is safe or un¬ 
safe;® but it has been recognized that the owner 
may be liable under particular circumstances where 
a duty devolving on him is not performed,^ as in the 
case of a duty arising from his undertaking to fur¬ 
nish, and retention of possession and control over, 
the place where the contract is to be performed.® 

While a person having work done on his prem¬ 
ises by an independent contractor should exerase 
reasonable care to protect the contractor from dan¬ 
gers arising from the condition of the premises, 
concerning which he is aware, and concerning which 
the contractor has neither actual nor constructive 
notice,® this is true only of latent dangers of which 
the contractee knows or should know and of which 
the contractor does not know and could not reason¬ 
ably discover.!® 

The contractee is liable for an injury occasioned 
I by his own negligence!! or by the wrongful act of 


Ohio—Jacobs v. Fuller & Hut- 
sinpiller Co, 65 NF 617, 67 Ohio 
St 70. 65 liRA 883 
9Sb Tez —^International Liffht & 
Power Co v Maxwell, 65 SW 78. 
27 TezCivApp 294. 

96. NC—^Deaton v Board of Trus¬ 
tees of Flon College, 38 SF2d 661, 
226 NC 433 

97. Ill—Shaw V Dorns, 124 NF 
796, 290 Ill 196 

Minn —^Resnikoff v Friedman, 144 
N.W 1095. 124 Minn 848 
SSL Majss —Campbell v Rockland 
Trust Co, 42 N F 2d 586. 811 Maas 
668 

nddsatal zlsks and dangexs 
One who hires an mdependent con¬ 
tractor to perform a service for him 
has been held not to owe him any 
duty of care with reference to the 
risks and dangers incidental to the 
work he contracts to perform — 
Campbell v. Rockland Trust Co. 42 
NF 2d 586, 811 Maas 668 

99. NC—Deaton v Board of Trus¬ 
tees of Flon College. 88 S F 2d 661, 
1226 N.C. 488. 


Ohio—-Hilleary v Bromley. 64 NF 
2d 832, 146 Ohio St 213 

1. Ohio —Hilleary v Bromley, 64 
NF.2d 882, 146 Ohio St 212 

X Mass—^Parker v Taylor. 8 NF 
2d 25, 295 Maas 61 

3. Ohio—^Hilleary v Bromley, 64 N 
F2d 882. 146 Ohio St 212 

4. Mo—Cummings v Union Quarry 
& Construction Co, 87 5 W 2d 1089, 
S31 MoApp 1224 

6. Ky—Wells v W G Duncan Coal 
Co, 162 SW. 831, 167 Ky. 196 

89 C J. p 1846 note 86 

6. Mich —Corpus Juris cited In 
Holgate V Chiysler Corporation, 
271 NW 689. 541, 279 Mich. 24 

89 C J. p 1846 note 86 [a] 

7. Ky—Wells v W O Duncan Coal 
Co, 162 SW 831, 167 Ky 196 

8. Mo—Cummings v Union Quarry 

& Construction Co. 87 S W 2d 

1089, 231 Mo App 1224 
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’9. Ky—Wells v W G Duncan Coal 
Co, 162 SW 821, 167 Ky 196 
Mo—^McLaughlin v Creamery Pack¬ 
age & Manufacturing Co, App, 
130 SW2d 666 

NC—Corpus Juris cited In Deaton 
V Board of Trustees of Flon Col¬ 
lege. 88 SF2d 561, 664, 2*26 NC 
438 

10. Ill—^National Builders Bank of 
Chicago V Schuham. 49 NF3d 
826, 319 Ill App 646 

NC—^Deaton v. Board of Trustees 
of Flon College, 38 SF2d 661, 236 
NC. 483 

Condition brouglit about by contrac¬ 
tor 

Independent contractor to mine 
coal, who received personal Injuries 
caused by unsafe condition m mme, 
brought about solely by his own 
acts, could not recover against mine 
owner —^Rawson v Jones-Winift«de 
Coal Co, 130 SF 492. 100 WYa 268, 
48 ALR 880 

11. Kan—^Isnard v. Fdgar Zlno Oo, 
106 P. 1008. 81 Kan. 765. 
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his building engineer in the course of the latter’s 
employment 

§ 608. Liability of Contractors 

At a poatettor of real attata whila In eharga of 
reconitruction work, a general contractor is liable for 
personal injuries sustained by an independent con¬ 
tractor and arising from the artificial condition of the 
premises if, but only if, he had no reason to believe 
that the independent contractor would discover the 
perilous condition and realize the risk involved. 

As a possessor of real estate while in charge of 
the reconstruction of a building, a general contrac¬ 
tor IS liable to an independent contractor who, as a 
business visitor to the premises, sustained personal 
injuries occasioned by the artificial condition of the 
premises, if he had no reason to believe that the 
person mjured would discover the condition or re¬ 
alize the nsk involved,^^ but not where he had no 
superior knowledge of the perilous condition and he 
had every reason to believe that the independent 
contractor would discover the condition and realize 
the risk involved.^^ Where there was active neg¬ 
ligence on the part of the contractor or his serv¬ 
ants, and a direct act of negligence caused an injury 
which any reasolably prudent person should have 
foreseen, the contractor is liable even though he was 
never in occupation or control of the property, this 
having been always in the owner and the contrac¬ 


57 C.J.S. 

tor's servants having been on the property by invi¬ 
tation and permission of the owner 

The general liability of a contractor for injuries 
resulting from his negligence is discussed in the C 
J S title Negligence § 9S, also 45 C J. p 883 note S-p 
885 note 39, and the similar liability of a subcon¬ 
tractor in the CJ S title Negligence § 96, also 45 
CJ. p 886 notes 44-55. The liability of a contrac¬ 
tor for the acts or omissions of a subcontractor is 
discussed infra § 609, and his liability for injuries 
to servants of a subcontractor or another independ¬ 
ent contractor infra § 610. 

§ 609. -For Acts or Omissions of Sub¬ 

contractors 

An Independent contractor le rot liable for injuries 
occasioned by the negligent acts or omissions of his 
subcontractor unless the circumstances bring the case 
within some exception to the rule. 

Where it is sought to hold a contractor liable for 
injuries caused by the negligence of his subcontrac¬ 
tor, the same rule applies as where it is attempted 
to hold the owner liable for injuries resuLing from 
the negligence of the contractor An independent 
contractor is not liable for injuries occasioned by 
the negligent acts or omissions of his subcontrac¬ 
tor,or of the latter's servants,^® unless the circum¬ 
stances bring the case within some exception to the 
general rule,i® as where the work delegated to the 


ig. Tex —Liowry v Anderaon-Ber- 
ney Bldg Co, 161 SW2d 469, 189 
Tex 29 

13. Okl—Long Const. Co v. Four¬ 
nier, 128 P2d 689, 190 Okl 861 

14. Okl—Long Const Co v Four¬ 
nier, supra 

Sbunlts of duty and IXabiUty 

The general contractor in charge 
of remodeling a building is not an 
insurer of the safety of uiYitees on 
the premises, and is not required at 
his peiil to keep the premises abso¬ 
lutely safe, the measure of his duty 
Is reasonable or ordinary care, end 
in determining whether such care 
has been exercised, the purposes for 
which the building is primarily in¬ 
tended may be considered —^Long 
Const. Co. V. Fournier, supra. 

15. NY—^Baverstick v Clarence 
Hansen & Sons, Id NF2d 753, 377 
NY 168, reargument denied 16 
NF2d 72. 278 NY. 482. 

13. Wash—Amann v City of Ta¬ 
coma, 16 P.2d 601, 170 Wash 296 
89 0 J p 1349 note 76 
Analogy 

A general contractor having con¬ 
trol of a vessel undergoing repairs I 
IS in a position analogous to that of' 
shipowner, and general contractor is i 
not necessarily rebeved from liabil-| 


ity which, although created by a 
subcontractor, he passively or ac¬ 
tively permits to exist—Gucciardi 
v Chisholm. CCANY, 145 F2d 614 

17. U S —Oucciardi v Chisholm, D 
C N Y. 49 F Supp 581, reversed 
on other grounds, CCA, 146 F3d 
514 

Cal —Rivera v Ooodenough. 162 P 2d 
498, 71 Cal App 2d 228 
Ky—H Miller Const Co v Col¬ 
lins. 108 SW2d 663, 269 Ky 670— 
Dempster Const Co v Tackett, 
286 S W 191, 215 Ky 4G1 
La—Qiacona v Orleans Ice Mfg. Co l 
6 La App 259 

Mass —^Kunan v De Matteo, 82 N B 
2d 618, 308 Mass 427 
Mich—^Barlow v Kzieghofl Co., 16 
NW3d 715, 310 Mich 196. 

Miss —Shell Petroleum Corporation 
V Lmham, 163 So 839 
NT—^Moore v. Charles T Wills, 
Inc, 165 NB 835. 260 NY 426. 
Tex—^Allen v Republic Bldg Co, 
Oiv App , 84 S W 2d 506. 

89 C J p 1849 note 76 

ZaJory azlsing from ooUatersl act of 
saboontzactor 

Mich—Barlow v Kneghoff Co, 16 
NW2d 716, 810 Mich 195 
Tex—^Loyd v Heinngton, 182 SW 
2d 1008, 148 Tex 136 
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Negligence which could not have 
been reacoaably oontemplated by 
contractor 

Mass—^Kunan v De Matteo, 32 NB 
2d 618, 308 Mass 427 
Status of injured person. 

The text rule applies where the 
injured person is a stranger or third 
person, but where owner of pioper- 
ty has specifically contracted with a 
contractor for the doing of woik on 
the owner's property, if that con¬ 
tractor sees fit to engage an Inde¬ 
pendent contractor to do the work 
and the independent contractor neg¬ 
ligently causes damage, the contrac¬ 
tor cannot escape liability to the 
owner by the application of the in¬ 
dependent conti actor doctrine—Con¬ 
tinental Ins Co V I Bahcall, Inc., 
DCWis, 39 FSupp 815 

18. La —Crysel v Gifford-HiU is 
Co. App. 158 So 261 

N T —Breheney v Delaney, 84 N T 
S 2d 735 

Pa —Tallarlco v Antenreith, 81 A 2d 
906. 847 Pa 170, 146 ALR 520— 
Konyk v Nolan, 40 A 2d 888, 154 
Pa Super 531. 

89 C J p 1849 note 76 [bj. 

19. NM—^Rosenberg v. Schwarts, 
188 NB 282, 260 NY. 162. 

89 CJ p 1340 note 77. 



57 C.J.S. 


MASTER AND SERVANT 


§ 610 


subcontractor was unlawful,-® or necessarily pro¬ 
duced injury,21 or, under the circumstances, was 
inherently or intrinsically dangerous^s unless proper 
precautions were taken,28 or necessarily subjected 
third persons to unusual danger,2^ or it involved a 
nondelegable duty of the contractor to the public 
or an individual,^** or where the contractor, ^\ho 
was present and observed that the subcontractor's 
method of domg work created a dangerous condi¬ 
tion, failed to correct the danger,^® or the contrac¬ 
tor failed to use due care in selecting a competent 
subcontractor,^^ or the contractor retained or exer¬ 
cised control over the work,28 other than a limited 
power of general supervision for the purpose of 
seeing that the subcontractor did the work properly 
according to the plans and specifications 29 

Joint lidbxLity Where the original contractor and 
the subcontractor have j‘oint supervision over the 


construction of the building, and cooperation in its 
construction is necessary between them, and that 
part of the construction undertaken by the subcon¬ 
tractor IS concurrently and conjointly done with the 
remaining portion of the work \Wiich is under the 
control of the onginal contractor, they are jointly 
liable to persons injured by reason of their negli¬ 
gence 20 

§ 610. -For Injuries to Each Other's 

Servants 

A contractor or subcontractor is liable for injuries 
sustained by an employee of another contractor or sub¬ 
contractor engaged in work on the same premises when, 
but only when, the injuries were caused by the negli¬ 
gence of himself, or of his servants acting within the 
scope of their employment, in the performance of a 
duty owing by him to the injured employee; he is not 
liable where the injuries resulted from the negligence 
of the injured employee’s own employer. 


zmlsanoe 

A contractor who causes a high¬ 
way to be obstructed by a subcon¬ 
tractor Is bound to see at his peril 
that a nuisance is not created—^Luce 
V Holloway. 108 F 886, 156 Gal 162 

SO, Mo —^Wilkey v Bouse Const 
Go. 28 SW2d 674, 224 MoApP 
495 

89 C J p 1849 note 77 [b] 

21. Mo —Wllkey v. Rouse Const 
Go., supra 

9Q. US —^Asheville Const Go v 
Southern By Co, G G A N G, 19 
P2d 82 

S3, U S.—^Blalr v. Durham, GCA 
Tenn, 184 F2d 729, rehearmff de¬ 
nied 139 F3d 260 

Mass—McConnon v Charles H Hod- 
gate Co, 185 NF 488. 282 Mass 
684 

Mo—Stubblefield v Federal Reserve 
Bank of St Louis, 204 S W 2d 718 
89 C J p 1849 note 77 [c] 

24. Mich—Barlow v Erieghofl Co, 
16 NW2d 716, 810 Mich 195 
STegleot 

When steel joists wei« placed In 
position for putting planking there¬ 
on, masonry contractor had right to 
assume that steel joists were fas¬ 
tened in reasonably secure manner 
and steel joists contractor was La- 
ble for masonrj' contractor’s injury 
resulting from neglect to secure the 
joists, which neglect subjected the 
masonry contractor to an unusual 
danger in the performance of his 
work, notwithstanding Joist contrac¬ 
tor had sublet contract to independ¬ 
ent contractor who did the work — 
Watkins v Qabnel Steel Co, 246 N 
W 801, 260 Mich 692, followed in 
Watkins v. Gabriel Steel Go, 266 N 
W 833, 268 Mich. 864 

SB. Mich.—^Wight V. H G Christ-^ 


man Go, 221 NW 314, 244 Mich 
208 

Mo—Wllkey v Bouse Const Co, 28 
SW2d 674, 224 MoApp 495 
Duty imposed by statute or munici¬ 
pal ordinance 

Wash—^Amann v City of Tacoma, 
16 P2d 601. 170 Wash 296. 

89 C J p 1337 note 50 
28. NY—Schwartz v Meiola Bros 
Const. Corporation, 48 NF2d 299, 
290 NT 145 

Beoluetlon of unlawful and dangezu 
ous manner of doing work 
An independent genexal conti actor 
who IS present and sees and xealizes 
that a subcontractor is doing his 
work in an unlawful and dangerous 
manner may be liable for an injury 
resulting directly to a third person 
from such unlawful and negligent 
conduct —Schwartz v Merola Bros 
Const Corporation, supra—Rosen¬ 
berg V Schwartz, 188 NE 282, 2'60 
NT 162 

27. NT—Kuhn v P J Carlin 
Const Co., 278 NTS 636. 154 
Misc 892 

28. Mich—^Bittker v Groves, 288 N 
W. 827, 291 Mich 40 

NT—^Rosenberg v Schwartz, 188 N. 

E 282, 260 NT 162 
89 C J p 1360 note 78 
partial ooutrol or supervulou 
Mich—Bittker v Groves, 888 NW. 

327. 291 Mich 40 
89 C J p 1860 note 79 
Order given by oontraotor's servant 
NY—Butts V J. C Mackey Co, 26 
NTS 681, 72 Hun 662, affirmed 
42 NB 722, 147 NT 715 
Betentlon and exercise as equivalent 
In determimng liability of prmci- 
pal contractor for negligent acts of 
his subcontractor, supervision in fact 
exercised is equivalent to supervi¬ 
sion expressly retained by the prin¬ 
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cipal contractor—^Bittker v Groves, 
288 NW 327, 291 Mich 40. 
Oontrootual right or legal duty to 
ooutrol and supemse 
A general contractor is not liable 
for subcontractor’s negligence unless 
contractor’s rignt to contxol or su¬ 
pervise subcontractor as to time, 
place and manner of performing 
woik exists under their contract, or 
unless duty to assume such control 
and supervision is imposed, as mat¬ 
ter of law, by reason of some pecu¬ 
liar relation which person for whom 
work lb being performed bears to 
third persons as to time, place or 
manner of performance —^Mix v City 
of Minneapolis, 18 NW2d 130, 219 
Minn 389 

Opportunity to prevent work being 
done an dangerous way 

Where principal contractor in¬ 
trusts part of work to subcontrac¬ 
tors but superintends the entire job, 
principal conti actor is subject to lia¬ 
bility if he fails to prevent subcon¬ 
tractors from doing the work m a 
way unieasonably dangerous to oth¬ 
ers, If he knows or by reasonable 
care could know that subconti actors’ 
work IS being so done and has the 
opportunity to prevent it by exercis¬ 
ing power of control retained In 
himself—^La Malfa v. Piombo Bros, 
161 P2d 964, 70 Gal App 2d 840. 

2% ns —Gucciardi v Chisholm, D 
C.NT, 49 FBupp 681, reversed on 
other grounds, C.G A., 146 F 2d 
614 

N Td—^Moore v Charles T. Wills, 
Inc, 165 NB 886, 250 NT 486 
89 C J p 1360 note 78 [b] 

sa By —Baumeister v Markham, 
89 SW 844, 101 Ky 122, 19 Ky. 
L 808, 72 Am SR 897, reheard 41 
SW 816, 101 Ey 1*22, 19 KyL 808. 
72 Am S R. 397 
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Where two or more independent contractors, or a 
general contractor and one or more subcontractors, 
are engaged in work on the same premises, it is the 
duty of each contractor, in prosecuting his work, to 
use ordinary and reasonable care not to cause in¬ 
juries to the servants of another contractor ,^1 and 
an employee of one contractor may recover against 
another contractor for injuries caused by the negli¬ 
gence of the latter contractor, or of his employees 
acting within the scope of their employment, in the 
performance of a duty owed by such contractor to 
the injured employee It is, however, essential to 
recovery that defendant shall have owed a duty to 
plaintiff which was neglected or breached®^ and, 
where the negligent act was that of a servant of de¬ 
fendant, that it was within the scope of his employ¬ 
ment Ordinarily the general contractor or other 
contractor sued is not liable to an employee of a 
subcontractor or another independent contractor for 
injunes caused by the negligent act or omission of 
plamtifPs employer,®® since there is no duty on the 
part of a general contractor to protect the employee 
of an independent contractor against the negligence 


of his own employer,®® but he is not absolutely ex¬ 
empt from liability m all cases,®'^ and he has been 
held liable for a breach of duty where he procured 
the independent contractor to do work involving the 
use of a dangerous instrumentality ®® 

A contractor does not owe to the employees of a 
subcontractor the same duties he owes to his own 
employees.®® He owes to the employee of a subcon¬ 
tractor no higher duty than he owes to his own em¬ 
ployees ,4® and he is not obligated to exercise any 
greater degree of care for the safety of such em¬ 
ployee than the employee is willing to exercise for 
his own safety 

Where construction work is in charge of several 
contractors and their workmen, each independent 
of the other, and none of them is subject to the con¬ 
trol and direction of the other, each contractor is 
responsible only for the negligence of his own serv¬ 
ants and not the negligence of the servants of oth¬ 
er contractors resulting in injury to the servant of 
one contractor.^® 

Warmnff, A general or independent contractor 
has no duty to warn an employee of a subcontractor 


31. ns —Sinclair Praine Oil Co v 
Thoinley. CCA.Okl, 127 F2d 128 
Mo—^Howard v. S C Sacks. Inc, 
App , 76 S W.2d 460 
NT—^Lynok v Frod T Ley & Co, 
197 NTS. 860, 119 Misc 681 
Tex—Snelhner v Harper. GivApp. 
137 SW2d 222, error dismissed, 
judement correct 

89 GJ. p 1850 notes 83, 86 [e]—46 
C J p 883 note 12 [a] (1) 

Bmployee not trespasser 

Contractor’s employee required to 
work under pile driver operated by 
subcontractor was not trespasser 
where contractor and subcontractor 
cooperated in dnyingr piles —Sim¬ 
mons V Doullut & Hwm, 146 So 708. 
reheorinff denied, La App., 146 So. 
772 

83. Gal—Perry v D J & T Sul¬ 
livan, Inc. 26 P2d 485, 219 Gal 
884—^Kieman ▼ Herbert M Ba¬ 
ruch Corporation. 66 P2d 748, 20 
Gal App Sd 289 

Ind —^Forcum-James, Inc, v John¬ 
son, 69 NB2d 730, 116 Ind App 
666 

Mo—^Pettyjohn v Interstate Heat¬ 
ing & Plumbing Co, 161 S W 2d 
248—^Howard v. S. C Sacks, Inc. 
App. 76 8W2d 460 
N T —Semanchuck v Fifth Ave A 
Thirty-Seventh St Corporation, 48 
NB.2d 607. 290 NT 412—Dudar v 
Milef Realty Corporation, 180 N.B 
102, 268 N.T. 416—Flanagan v 
Fred T Ley A Co., 160 NB 676, 
241 NT 607—Pink v. Kraus d 
Silverman, 28 NTS.3d 840, 262 
App.Div. 166, affirmed 68 N.B.2d| 


366. 291 NT 786—Kuhn v. P J 
Cailm Const Co, 278 NTS 635 
164 Misc 892 

Tex —^Herndon v Halliburton Oil 
Well Cementing Co, Civ App, 151 
S W 2d 163, error refused 
39 C J p 1350 note 85—46 C J P 883 
notes 12, 13 

m absence of statutory regnlatiou 
Fla—^Tounger v Giller Contractmg 
Co, 196 So 690, 143 Fla 886 
ntjury from tmrown. 

CaJ—Carr v Wta C Crowell Co, 
171 P 2d 6, 28 Cal 2d 662 

38. Cal —Slyter v. Clinton Const 
Co of California. 290 P 643, 107 
Cal App 348 

NT—^Lotocka v Blevator Supplies 
Co, 168 NB 874, 246 NT 296— 
Rizso V Murray, 10 N.T S 2d 92, 
266 AppDiv. 856, affirmed 26 NB 
2d 806, 282 NT 670 

3A Pa—^Roberts v. Scott Bros, 172 
A 681, 816 Pa 841. 

35. Cal—George v Trlmty Church, 
169 P. 69. 176 Cal 66S—Hayden v 
Paramount Productions, 91 P 2d 
231, 38 Cal App 2d 287—Slyter v 
Clinton Const Co of California, 
290 P 648, 107 Gal App 848 
Ky—^McLellan v Brown, 120 S.W.2d 
742, 276 Ky SO. 

N.C.—Greer v Callahan Const Co, 
180 SB 789, 190 NC 632 
89 C.J p 1349 note 76 [cj, p 1860 
note 84 

TsgUgsnoe of foiemaa employed by 
plellatijBPg employer 
Miss—Cook V. Wright, 171 So 686.1 
177 Miss 644 


33. US —Gucciardl v Chisholm. D 
CNT, 49 FSupp 681, reversed on 
other grounds, C C A. 146 F 2d 614 

37. N C —Greer v Callahan Const 
Co, 180 SB 739. 190 NO 632 

38. NC—Greer v Callahan Const 
Co, supra 

39. N C —Greer v. Callahan Const 
Go, supra 

40. US—Kupts V Ralph Sollitt & 
Sons Const Co, CCA Tex, 88 F 
3d 682, certiorari denied 68 S Ct 
14, 802 US 696, 82 LBd 637 

41. U S —^Kuptz V Ralph Sollitt A 
Sons Const Go • supra. 

Not Insurer or wamuitor 

General building contractor was 
not insurer of safety of electrical 
subcontractor’s foreman or warran¬ 
tor of safety of work performed by 
carpenter subcontractor’s employees 
in constructmg tempoiary wooden 
concrete forms, one of which gave 
way when such foreman stepped on 
it—Kuptz V. Ralph SoUitt &' Sons 
Const Co, supra. 

Bmpljoyee>B duty 

Blectncal subcontractor’s foreman 
was charged with duty of exercising 
due care for his own safety in walk¬ 
ing on temporary wooden concrete 
form, insecure condition of which, 
being as open and i>atent to him as 
to general building contractor, was 
risk ordinarily mcident to construc¬ 
tion work-Kupts V Ralph Sollitt A 
Sons Const Co., supra. 

48. NT—Wolf V American Tract. 
Soo, 68 NB. 81, 164 NT. 80, 61 L 
RA 241. 
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or another independent contractor of a danger 
which is obvious*® or is known and appreaated by 
the employee ** 

Safe place to work. No duty to furnish or pro¬ 
vide a reasonably safe place to work is owed by 
an independent contractor to an employee of another 
independent contractor,*® and, according to some 
authorities, this is also true, in the absence of spe- 
aal circumstances, in respect of this duty when 


claimed to be owing by a contractor to his subcon¬ 
tractor,*® but other authonties take the opposite 
view *7 It has been held, on the one hand, tfiat a 
subcontractor has no duty to furnish an employee of 
the general contractor a safe place to work,*® and, 
on the other hand, that a subcontractor owes a duty 
to an employee of the general contractor to use rea¬ 
sonable care to keep and maintain the premises, and 
the structure wherein the employee is required to 
work, in a safe condition.*® 


C. ACTIONS 


§ 611. Nature and Form 

Case, rather than trespass, ordinarily Is the appro¬ 
priate remedy against an employer for injuries result¬ 
ing from the negligence of an employee; but trespass 
may lie where the master ordered the commission of the 
wrongful act of an employee. 

An action on the case ordinarily is the proper®® 
and only®i remedy which will he for injuries com¬ 
mitted by a servant, in the course of his master's 
busmess, which resulted from negligence or want of 
proper care or skill on the part of the servant Al¬ 
so, where a servant is commanded by the master to 
do a lawful act and he does it m an unlawful way 
so as to injure another, the latter may have his rem¬ 
edy by an action on the case.®® If the action is 
brought against the master and servant jointly, the 
form of the action is m case.®® 


Trespass is generally held not the proper remedy 
for an injury occasioned by the wrongful act of de¬ 
fendant's servant or agent, for which defendant is 
liable,®* at least when the force causing the injury 
was not directly applied by the employer, or author¬ 
ized or ratified by him.®® So it has been held that, 
where a servant, while in the actual employment of 
the master, commits a willful trespass, without ei¬ 
ther the authority or implied assent of the master, 
the latter cannot be made liable in trespass®® 
However, trespass will he where the master orders 
the commission of an act resulting in the injury 
complained of, or where the act is unlawful in it¬ 
self,® 7 and It will also he where the injuries resulted 
from acts of violence committed under the orders of 
the master,®® or where the act is committed under 
an order of the master to do an act implying the use 


43. Cal —Slyter v. Clinton Const 
Co of California, 290 P 648, 107 
Cal App 848 

44. Mass—Shea v Frangioso. 183 
NB 746, 281 Maas 412 

46. Ky—Brauner v Leutz, 169 8 
W 2d 4, 298 Ky 406 

46. Fla—-Watt & Sinclair of Flor¬ 
ida V Hunter, 171 So 817, 126 Fla 
760 

89 C J p 1860 note 86 [o] (2). (8) 

47. NY—Wohlfron v Brooklyn Bd- 
laon Co, 26*5 NTS 18. 288 App 
Div 468, affirmed 189 NB. 691, 268 
NT 647. 

89 CJ p 1860 note 86 [c] (1). 

4a Tex—Jonea v Beck, Civ App, 
109 SW2d 787, error refused 

49. Ind —Samuel B Pentecost 
Const Co Y O'Donnell, 89 N B 2d 
812, 112 IndJ^p 47 

6a Ala —^Lehlffh Portland Cement 
Co. V Shant, 178 So 886, S84 Ala 
40—^Aldnch v Tyler Grocery Co, 
89 So 289, 206 Alsu 188, 17 A L R 
617 

pa—Cochran v Gall, 17 Pa-Dist & 
Co 829, 48 Lane L Rev 288 

89 C J p 1860 note 88—1 C J. p 1002 
note 98 


Ahsenoe of order or force hy eoDa- 
ployer 

(1) Trespass on the case is the 
proper action for injuries resulting 
from negligence, and for wrongful 
acts committed by a man's servant 
without hia order, but for which 
he as master is responsible—Maher 
V Harrlman, 79 F8d 408, 66 AppD. 
C 62 

(2) Trespass on the case is avail¬ 
able ageunat employer for willful 
injury done by employee when the 
force was not directly employed by 
employer, or authorized or ratified 
—W B Belcher Lumber Co v. York, 
17 So 2d 281, 245 Ala 286 

61. DC—^Lisner v Hughes, 268 F 

612, 49 App D C 40 
89 C J p 1851 notes 89, 97. 

"An action on the case 'is the ex¬ 
clusive lemedy agrainst the master 
in cases where the servant, without 
the assent or authority of his mas¬ 
ter, commits a tort, even though It 
be direct, forcible and immediate, for 
which, in consequence of the rela¬ 
tion between them, the master is in 
law liable' ”—^Maher v Harriman, 
79 F2d 408. 410, 66 App DC 62. 
Wrongful entry on land 

Where defendant's employees 
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wrongfully went on plaintiff’s land, 
in absence of defendant's prior au¬ 
thority, or subsequent ratification or 
personal participation in trespass, 
plaintiff's damage could only be re¬ 
dressed in an option of trespass on 
the case against defendant—W B. 
Belcher Lumber Co v York, 17 So. 
2d 281, 246 Ala 286 
69. Ill—St LOUIS, A & a R. Co 
v Dalby, 19 111 363 
63. Ala—Shelby Iron Co v. Mor¬ 
row, 96 So 870, 209 Ala 116— 
Southern R Co v Hanby, 62 So 
334, 166 Ala 641 

61. DC—^Maher v Hamman. 79 F. 

2d 408, 65 App DC 62 
1 C J p 1002 note 98 
66. Ala—^W. B Belcher Lumber Cfo. 

V York, 17 So 2d 281, 246 Ala 286 

66. Ky—Johnson v Castleman. 8 
Dana 877 

89 C J p 1351 note 97. 

67. DC—^Lisner v Hughes, 258 F. 
612, 49 App DC 40 

88 CJ p 1361 note 93—1 CJ p 1002 
note 99 

63. Ill—Chicago Union Traction Co 

V Brethauer, 125 Ill App 204, af¬ 
firmed 79 N E 287, 223 HI. 621. 114 
Am SR 862. 
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of force and personal violence.®® 

Action on bond of police officer. Where an officer 
IS not considered the servant of the person request¬ 
ing his appointment, such as a speaal policeman in 
some states, the remedy is on the bond given by the 
person securing his appointment.®® 

§ 612. Grounds of Action, Conditions Prece¬ 
dent, and Defenses 

The general grounds on which the action against 
the master for the acts of his servant may be based, 
and the substantive rules of law on which the mas¬ 
ter may predicate his defense to such an action, have 
been discussed snpra § 555 et seq 

Examine Pocket Parts for later cases. 

% 613. Parties 

In an action by a third person based on Injuries 
caused by the negligence of a servant, the servant is 
not a necessary party to an action against the master, 
nor IS the master a necessary party to an action against 
the servant. 

In an action for injuries to a third person caused 
by the negligence of a servant, the servant is not a 
necessary party to an action against the master 
based on such negligence,nor is the master a nec¬ 
essary party to an action against the servant.®® As 
discussed supra § 579, there is a conflict of author¬ 
ity on the question whether the master and servant 
can be sued jointly where the liability of the master 
IS based solely on the doctrine of respondeat supe- 
nor. Where the employment is joint, so that sev¬ 
eral are hable as masters, any one of them may be 


sued alone ®® Where liability for inj'uries to third 
persons due to a failure to take proper precautions 
cannot be evaded by employing an mdependent con¬ 
tractor to do the work, as in cases where work is 
intrinsically dangerous unless proper precautions are 
taken, the employer and contractor may be sued 
jointly.®^ 

Use of fictitious name. Under a statute authoriz¬ 
ing the naming of a fictitious defendant in a com¬ 
plaint and providing for an amendment to show 
his true name when it is discovered, it has been held 
that plaintiff can name a fictitious person as employ¬ 
er of a named defendant, even though plaintiff does 
not know, when he files the complaint, that any re¬ 
lation of respondeat superior m fact exists.®® 

§ 614. Pleading 

a. Declaration, petition, or complaint 

b. Plea or answer 

c. Issues, proof, and variance 

a. Declaration, Petition, or Complamt 

(1) In general 

(2) Master’s responsibility for, or con¬ 

nection with, mjury 

(1) In General 

The complaint in an action brought by a third per¬ 
son against the master for injuries suffered by reason 
of the tortious act of a servant must allege facta suf¬ 
ficient to constitute a cause of action. 

The declaration, petition, or complaint, in an ac¬ 
tion by a third person against the master for injuries 
caused by a servant or independent contractor,®® or 


-B9u NT —^Priest v Hudson River R 
Go, 40 HowPr 466 
S9 C J p 1351 note 86 

eOL Mass—Healey v Lothrop, 69 
NB 658. 178 Mass 161 
Liability of private person or cor¬ 
poration for acts of special police 
officer see supra S 665. 

61. Qa—Coleman v. Nail, 174 S.B 
178. 49 GaApp 61 

Ohio—Ohio Casualty Ins Co v Ca- 
polino. App, 66 NB2d 287 
SC—Camp y Petroleum Carrier 
Corporation, 28 SB 2d 683. 204 S 
C. 1S8 

Wash—Johns y. Hake. 131 P2d 988, 
16 Wash 2d 651 
89 C J p 1352 note 16. 

Statutory aathoxlty 
A statute authorising maintenance 
of action against person causing m- 
Jury. and also against his employer, 
authorises action against employer 
alone, without Joming employee — 
Schilling y Central California Trac¬ 
tion Co, 1 P 2d 63, 116 Cal App 80 


—^Aungat y Central California Trac¬ 
tion Co , 1 P 2d 56, 116 Cal App 113 

08. Ohio —Ohio Casualty Ins Co 
y Capolino, App, 66 NB2d 287 

Wash—Johns y Hake, 181 P 2(1 983, 
15 Wash 2d 651 

63. Ala.—Bmpire Clothing Co y. 
Hammons, 81 So 838, 17 Ala App 
60 

111.—Fisher y. Cook, 17 N B 763, 126 
Ill 380 

64. Mo—Carson y modgett Constr 
Co. 174 S W 447, 189 Mo App. 120 

Ohio —Globe Indemnity Co y 
Schmitt, App, 61 NB2d 1016, re- 
yersed on other grounds 58 NB 
2d 790, 142 Ohio St. 696 

66. CaL—^Day y Western Loan & 
Bldg Co. 108 P2d 702, 42 Cal 
App 2d 226 

66. Fla—^Reece y. Bbershach, 9 So 
2d 805, 162 Fla 763, certiorari de¬ 
nied 68 set 855, 818 US 784. 
87 L.Bd 1161, rehearing denied 68 
set. 1166, 819 US. 781, 87 LBd 
1726 


Pa—^Adams y. Ma.cDonald, Com PL, 
31 Bel Co 268 

Tex—^Nolte y Olmoa Dinner Club, 
Ciy App , 118 S.W 2d 841, error dis¬ 
missed 

39 C J p 1862 note 28 

Allegations held snffloieiLt 

(1) Generally 

U S —BImg V Yancey, CCA Nev., 
147 FBd 379 

Ala.—SloBB-Sheffleld Steel & Iron Co 
y. Wilkes, 166 So 764, 281 Ala 611, 
109 ALR 886 

Ark—^Missouri Pac R Co y Miller. 
41 BW2d 971, 184 Ark 61. certio¬ 
rari denied 62 SCt 210, 284 US 
688, 76 LBd 680 

Fla —^Hartquist v. Tcunlaml Trail 
Tours, 190 So 688, 189 Fla 828— 
Banfleld y, Addington, 140 So 898, 
104 Fla 661. 

Qa—^White v. American See. Co., 172 
SB 858, 48 Ga.App 870—Atlantic 
Ice & Coal Co. y Hains, 166 SB 
134, 45 GaApp 419—Mount y 

Southern Ry Co.. 166 SB 701, 42 
GaApp 546. 
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in an action by one servant against a fellow serv¬ 
ant,must allege all the facts necessary to consti¬ 
tute a cause of action If the action is based on a 
statute the complaint must allege the necessary facts 
to bring the case within the statute.*® Where the 
action IS brought by an employee of a contractor 
against the owner, the complaint must set forth the 
facts to show the liability of the owner ®* 

Where the allegations of the pleading are as ap¬ 
plicable to an employee defendant as to an employer 
defendant, and charge the employee with committing 
the acts complained of, if the pleading states a 
cause of action agamst the employer defendant, it 
also states a cause of action against the employee 


defendant*^* A petition which charges defendant 
with a wrongful act committed while he was in the 
employment of another, but which does not allege 
that the act was done within the scope of his em¬ 
ployment, IS not demurrable by him on the gpnound 
of respondeat superior.*^! Immaterial and irrelevant 
matter should not be set forth in the pleading *^2 
In an action agamst one employer by an employee 
of another employer, the complaint need not allege 
that plaintifFs fellow servants were not guilty of 
contributory negligence 

Charging wrongful act The servant’s negligence 
or other wrongful act must be alleged,and that it 


Ind—Skeel v. Prest-O-Lite Co.. 118 
NE 601, 66 Ind App 685 
Ky—Wells v Kentucky Diatillenea 
& Warehouse Co, 188 S W 278, 144 
Ky 438 

N T —Zerder v Fnman Holding Co , 
274 N Y S 588, 153 Miac 226 
Pa—Bylock v Colonial Ice Cream 
Co, 9 PaDist & Co 460. 

SC—Frye v Elrod, 196 SE 884, 187 
SC 238 

89 C J p 1852 note 23 [a] (1) 

(2) Assault and battery 

Ga.-^ M High Co v Holler, 167 
SE 209, 42 GaApp 657—Bussell 
▼ Dannenberg Co, 132 SE 230, 
84 GaApp 792 

Mo —Priest v Missouri Pac R R, 
App, 77 SW2d 120--Doyle v 
Scott’s Cleaning Co. 81 SW2d 
242, 224 Mo App 1168 
89 C J p 1862 note 28 Ta] (2) 

(3) Blasting operations—Forcum- 
James, Inc, v Johnson, €9 NE2d 
780, 116 Ind App 655 

(4) Perpetration of practical joke 
—Andrews v Norvell, 16 S E 2d 808, 
66 GaApp 241. 

(6) Trespass—^Personal Finance 
Co of Atlanta v Loggins, 179 S E 
1&2, 60 GaApp 662—^American Se¬ 
curity Co V Cook, 176 SE 798, 49 
GaApp 728 

(6) Wrongful shooting 
Ala —Mount Vernon-W oodherry 
Mills ▼ Little, 133 So 710, 222 Ala 
605 

Cal —^Martin v Leatham, 71 F.2d 
386, 23 Cal App 2d 442 
89 C J p 1362 note 28 [a] (8). 
Allagations hold Mumffloient 
(1) Generally 

IT S —^Knecht v Castleman River R 
Co, CCA Pa. 104 F2d 677 
Ga—^Edmondson v Town of Morven, 
162 S E 280, 41 Ga App. 200 
89 C J p 1862 note 28 [b]. 

02) Assault—Atlanta Baseball Co 
Y Lfawrence. 144 S E 861, 88 Ga.App 
497. 

(8) Shooting—Harris v Sevier, 
188 So 469, 19 La App 166. 
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(4) Trespass—Ogletree v. Mac- 
Dougald Const Co, 163 SE 820, 46 
Ga App 128 

67. AUegatioae held snffloient 
Petition alleging that plumber, 

who was fellow servant of plumb¬ 
er’s helper, improperly and without 
warning began unscrewing pipe plug, 
and that m order to avoid potash or 
lye. which both parties knew was in 
the pipe, from being spewed into the 
helper’s face and eyes, the helper 
jumped from ladder on which he was 
standing and was injured, stated a 
cause of action against the plumber 
in favor of the helper—Strickland 
V Foughner, 12 S E 2d 371, 63 Ga 
App 805 

AUegatloxui held insnaielent 
Ga.—Atkinson v Bibb Mfg Co, 178 
SE 687, 50 Ga.App 484 

68. Ill —Tuller v Voght, 13 HI 
277 

69. Me—^Boardman v Creighton, 49 
A 663, 96 Me 164 

89 C J p 1362 note 25 

70. Fla—Great Atlantic & Pacific 
Tea Co v Sawyer, 160 So 768, 119 
Fla 491 

Fetitlon h^ dexnuzrahle as to agent 
In invitee's action against proper¬ 
ty owner and owner's^ rentmg agent 
for injuries received' as result of 
concurrent negligence In maantaining 
steps in dilapidated condition, a pe¬ 
tition, alleging that agent was au¬ 
thorized by owner to rent premises 
and collect rents and to keep premis¬ 
es in repair for benefit of occupants, 
but failmg to allege that agent as¬ 
sumed duty of keeping premises in 
repair or accepted authority to re¬ 
pair, was demurrable as to agent — 
Risby V Bharp-Boylston Co, 7 SE 
2d 917, 62 GaApp 101 

7L Ohio —HofCman v Gordon, 16 
Ohio St 211. 

Personal liability of servant to third 
persons generally see supra 9 677 

79. Ga—^Fdrd v. Mitchell, 179 S.E. 
216, 60 GaApp. 617. 
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OonvlotioiL of oxime 
In petition against master by 
plaintiff shot by watchman employed 
to keep trespassers off master’s 
premises, allegation that watchman 
was convicted of shooting at plain¬ 
tiff was held Irrelevant—^Foid v 
Mitchell, supra 

73. Ind—^B^ntucky & I Bridge Co 
V Hall, 26 NE 219, 126 Ind 220 
7^ Ky—Camp Taylor Development 
Co V Wimberg, 113 SWl2d 9. 271 
Ey 636 

Mo —Zimmerman v. Kansas City 
Public Service Co, 41 SW2d 679, 
226 Mo App 869 

Pa—Simmons v Duran. Com PI, 27 
North Co 863 
89 C J p 1858 note 34 
Allegations hold sufiloxent 
Petition alleging that while wife 
was recuperating from a serious op¬ 
eration. defendant's agent, knowing 
of her condition, threatened her with 
his fist, and that wife, fearing that 
agent would strike her. Jumped up, 
causing stitches in recent me sion to 
be tom loose and wound to be ripped 
open internally, so that she suffered 
excruciating pain and mental agony, 
set up a cause of action, and was 
good agamst general and special de¬ 
murrers—Jewel Tea Co Vi. Rowling, 
194 SE. 897, 67 Ga.App 128—Jewel 
Tea Co v Rowlmg, 194 SE 898, 67 
GaApp 116. 

Allegations held Snsnilloient 

(1) Generally—B:iikpatrick v. Al¬ 
an Wood Steel Co, 82 Pa Diet & Co 
206 

(2) Petition showing that bystand¬ 
er shot by trespasser being ejected, 
but not showing that employer's 
watchman wrongfully used force, did 
not aver action against employer.— 
Hkrris v Sevier, 188 So 459, 19 La. 
App 166 

(8) Petition for Injuries sustained 
by striker when tram conductor sum¬ 
moned polica who shot strikers with 
tear gas or similar substance on 
conductor's order, stated no cause of 
action against railroad or oonduotor. 
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was the proximate cause of the injury,"^5 although it 
has been held unnecessary to allege the particular 
acts which constituted negligence In a jurisdic¬ 
tion in which an employee, although liable to third 
persons for his acts of misfeasance, is not liable for 
mere omissions or nonfeasances, a petition which 
does not charge the employee with active negligence 
has been held insufficient as to such a defendant 
It has been asserted that, when the injury or loss 
results from active force applied, and arises under 
the doctrine of respondeat superior, the rules of 
good pleading require that the complaint by way of 
inducement show the instrumentality causing the 
injury, and that the agent or servant to whose acts 
negligence is ascribed had actual manual control of 
such instrumentality or was present directing its 
movement. "^8 

Designation of guilty servant It is generally 
held that the complaint need not designate or name 
the particular servant guilty of the negligence 
There is, however, some authority to the effect that, 
in alleging specific negligence, an averment as to 
the particular servants whose negligence is com¬ 
plained of IS necessary.so 

Construction. In the mterpretation of the com¬ 
plaint, the entire pleading should be considered and 
construed as a whole 


(2) Master's Responsibility for, or Connec¬ 
tion with. Injury 

(a) In general 

(b) Scope of employment; furtherance 

of master's interests 

(a) In General 

The complaint must allege facts showing the mas¬ 
ter's responsibility for the injury, and, where liability 
IS based on the relation of master and servant, facts 
must be alleged showing the existence of such relation¬ 
ship. 

In order to state a cause of action against defend¬ 
ant for a wrong committed by his servant, the ulti¬ 
mate fact necessary to be alleged is that the wrong¬ 
ful act was in legal effect committed by defendant 
This may be alleged either by alleging that defend¬ 
ant by his servant committed the act,83 or, without 
noticing the servant, by allegmg that defendant com¬ 
mitted the act.84 An allegation that an act was 
done by defendant's servants, agents, or employees 
does not show a participation by defendant, but 
rests alone on the doctrine of respondeat superior.86 

Existence of relation of master and servant. A 
complamt seeking to charge one person for the tor¬ 
tious act of another on the ground that the person 
causing the injury was the employee of the other 
must contain allegations showing the existence of 


because it showed that plaintiff was 
criminal trespasser and did not al¬ 
lege that police used more force in 
removing plaintiff than was neces¬ 
sary under circumstances—Kent v 
Southern By Co. 184 SB 688. 62 Ga. 
App 781 

75. Ind—Broadstreet v Hail. 80 

B 146. 168 Ind 192, 120 Am S.B 
366. 10 LBA.NS. 983. 

76. Cal—McComes v Al. O Barnes 
Shows Co, 12 P2d 680. 216 Cal 
686 

77. Tex—^Montgomery v. AIlis- 

Chalmers Mfg. Co, Civ App, 164 
SW2d 666, error refused 

Personal liability of servant to third 
persons generally see supra S 677 

76. Ala—^Pure Oil Co. v Cooper, 26 
Bo 2d 249, 248 Ala 68—Smith v 
Tnpp. 20 So 2d 870, 246 Ala. 421 

78. Cal —^Dillard v Kem County. 
144 P.2d 866, 28 Cal 2d 271, 160 
AL..B 1048 

DC—Coxpiu Jnzls olted la Western 
TTmon Telegraph Co. v. Scrivener, 
18 F 2d 162, 166. 67 App D C. 120 
Fla—^Dowling v. Nicholson, 186 So 
288, 101 Fla 672 

Ga—South Georgia By Co v Byals, 
61 SB. 428, 128 Ga 880—City of 
Borne V Justice, 149 S B. 88, 40 Ga 
App 196—^Bibb Mfg Co. v Thorn¬ 
ton. 102 SB 466, 25 GaApp 78— 
Atlantic Coast Liine B. Co v Bur¬ 


roughs, 92 SB 1010, 20 GaApp 
197 

39 C J p 1868 note 36 

80. Mo —^Zimmerman v Kansas 

City Public Service Co, 41 SW2d 
679, 226 Mo App 369. 

81. Ala—Hanson v Foremost Dairy 
Products, 166 So. 627, 229 Ala 200 

Case or trespass 

Complaint charging that defend¬ 
ant’s servant, acting within scope of 
his employment, wrongfully caused 
arrest and Imprisonment of plaontiff, 
was held to proceed on theory of 
case and not trespass —^Hanson v 
Foremost Dairy Products, supra 
Xodlvldiial or representative capaolty 
In action against operator of store, 
and also against creamery company 
which he represented, for mjunes 
suffered by customer from alleged 
negligence In leaving injurious sub¬ 
stances in dnnking cup, petition 
showing that the individual defend¬ 
ant conducted the store, and fur¬ 
nished water for dnnkmg purposes 
to customers, sufficiently stated 
cause of action against him individ¬ 
ually rather than as agent—Duens- 
ing V Leaman, 102 P 2d 992, 162 Kan 
42 

88. US—Corpus jturls gnoted m 
Saucer v Willys-Overland, D 0 
Fla, 49 F 2d 386, 887 
111—Oorpns Juris qi&oted la Bich v 
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Albrecht. 21 NB2d 683, 635, 300 
Ill App 498 
39 CJ p 1362 note 81 
Allegatlona held snffloieat 
Ala—^Lehigh Portland Cement Co v 
Sharit, 173 So 886, 234 Ala 40 

83. US—Oorpns Juris gnoted la 
Saucer v Willys-Overland, D C. 
Fla, 49 F2d 886, 887 

HI—ObrpuB Juris gnoted la Bich v 
Albrecht, 21 NB2d 688, 636, 800 
Ill App 493 
89 CJ p 1852 note 82 

84. US —Corpus Juris olted la The 
Brilliant, DCSDFla, 49 F2d 388, 
889—Corpus Jans guoted la Saucer 

V Willys-Overland, DC Fla, 49 F 
2d 886, 387 

Ala—Obrpns Jans cited la Farmers’ 
& Merchants’ Warehouse Co v. 
Perry, 118 So. 406, 408, 218 Ala 
228 

Colo—Corpus Juris olted la Kendall 

V Lively, 81 P 2d 848, 344, 94 Colo 
488 

Gku—Oorpns Juris mted la Trawick 

V Chambliss, 156 SB 268. 269, 42 
GaApp 883 

HI—Corpus Juris guoted la Bich v 
Albrecht, 21 NB2d 633. 686, 800 
111 App 498 

Mo —Gtordon v Bleeck Automobile 
Co . App , 233 S W 266 
89 C J p 1862 note 33 
86. Ala—Collum Motor Co. v An¬ 
derson, 183 So 698, 222 Ala 643. 
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the relationship of master and servant,and also 
that such relationship existed at the time of the in¬ 
jury®*^ and with respect to the particular transaction 
from which the tort arose.®® Nevertheless, a direct 
averment of these facts is not necessary,®® and it is 
sufficient to allege the facts which establish such re¬ 
lationship Where liability is sought to be imposed 
under the doctrine of emergency emplojnnent of the 
person responsible for causing the injuries, the facts 
averred must show that an emergency existed 

Selection or retention of incompetent servant or 
contractor. Ordinarily, the master’s negligence in 
selecting the servant need not be alleged in an ac¬ 
tion for injuries to a third person inflicted by a serv¬ 
ant ®® However, in an action for assault wherein a 
third person seeks to hold an employer liable for en¬ 
gaging and retaining an employee having vicious 
propensities, the complaint must contain allegations 
showing a causal connection between the negligence 
of the employer in hiring and retaining such an em¬ 
ployee, and the injunes sustained by plaintiff ®® A 


pleading wherein plaintiff seeks to impose liability 
on one who engaged an independent contractor to do 
a certain piece of work, for the consequences of 
such work being done negligently, must contain al¬ 
legations showing that defendant did not exercise 
due care to secure a competent contractor 

(b) Scope of EmplojTnent, Furtherance of 
Master’s Interests 

In an action against a master by a third person 
for injuries sustained through the act of a servant, the 
complaint ordinarily must contain allegations showing 
that the act was within the scope of the servant’s em¬ 
ployment, or was authorized or ratified by the master. 

Ordinanly, in an action by a third person seeking 
to recover damages from the master for inj'unes re¬ 
sulting from the tortious act of a servant, the alle¬ 
gations of the complaint must show that the act 
complained of was within the scope of the servant's 
employment or in furtherance of the master’s busi¬ 
ness or interests,®® or else that defendant specially 


86. Ga—Bibb Mfff Co v Souther, 
184 SE 421, 62 GaApp 722 

89 C J P 1862 note 26. 

Allegations hdld snfiloieiit 

<1) Allegation that clerk was serv¬ 
ant of dealer, acting- within scope of 
authority, was held sufficient to hold 
dealer for unlawful sale of firearms 
to minor—Driease v Verblaauw. 163 
A 888, 9 NJMIbc 178 

(2) In action for injuries as result 
of firing of tear-gas gun, complaint 
allegmg that certain persons went on 
grounds of another defendant to 
guard and protect employees and 
property, and that such property was 
not at the time In the custody of the 
law, was not subject to objection of 
insufficiency on ground that such 
persona were acting as peace officers 
in the discharge of their duties, rath¬ 
er servants, agents, or em¬ 

ployees —Hogle V Reliance Mfg Co, 
48 N'E2d 76, 118 IndApp 488, re- 
hearmg denied 48 I^E2d 999, 118 
Ind App 488. 

87. Ga.—Bibb Mfg. Co v Souther, 
184 SE 421, 62 GaApp 722 

89 C J. P 1862 note 27 

88. Ill—Shein v John R Thomp¬ 
son Co., 226 Ill App 490 

Flalntifl’s Ignoranoe of omployea's 
duties 

Where a person Is said to be an 
employee of another, and the nature 
of the employment, together with 
the duties connected therewith, is 
g^ven, and it is further alleged that, 
at the time of the accident such em¬ 
ployee was on an errand or mission 
of his employer, the petition disclos¬ 
es a cause of action, even though it 
la alleged that plamtiff does not 
know tbA particular duties then be¬ 


ing performed hy the employee but 
that such knowledge rests with the 
employer and employee —^Dilworth v 
Hebert, La App, 7 So 3d 626 
89. Ind—Grand Rapids & I R Co 

V Oliver, 108 NE 1066, 181 Ind 
146 

9a Ind—Grand Rapids & I R Co 

V Oliver, supra 

89 C J p 1362 note 80 
91. Ala—Burkhalter v Birmingham 
Electric Co, 6 So 2d 864, 242 Ala 
388 

9S. La—Ragas v. Douglas, 72 So 
242, 139 La 778 
Baasou for role 

Where plaintiff Is not a fellow 
servant of defendant’s employee, he 
assumes no risk with respect to such 
employee, but is entitled to recover 
from the employer whatever damage 
he may have sustamed by reason of 
the fault of the employee—^Ragas v 
Douglas, supra 

93. KT—Koblltz v George A. Krug 
Baking Go, 281 NTS 848, 166 
Misc 296 

Tex—^Pratley v Sherwin-Williams 
Co. of Texas, Civ App, 66 SW2d 
610 

Allegations held soffloleufe 

(1) Petition against landlord and 
agent who assumed management of 
premises, for injuries to guest of 
tenant shot by janitor, when he be¬ 
came enraged, stated cause of action 
m so far as based on theory that jan¬ 
itor, withm knowledge of landlord 
and agent, was man of vicious char^ 
acter and that they were negligent in 
retaining him as janitor with knowl¬ 
edge of such traits—Henderson v 
Noltlng First Mortg Corporation, 198 
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SE 847, 184 Ga 724, 114 ALR. 
1023 

(2) In action for death of person 
shot by plantation gamekeeper, 
against owner and superintendent of 
plantation, petition alleging that 
gamekeeper was retained with 
knowledge that ha was of blood¬ 
thirsty and dangerous disposition 
and frequently threatened persons, 
and that owner and superintendent 
falsely testified at coroner’s inquest 
that gamekeeper was game warden, 
was held sufficient to state cause of 
action for negligecnce in selection of 
gamekeeper and for ratification of 
his aots—^Estndge v Hanna, 189 S 
E 864, 64 GaApp 817 

94, Fa—^Fuller v Palazzolo, 197 A. 
226, 829 Pa 98 

9a ITS—Saucer v Willys-Overland, 
DaFla. 49 F2d 385 
Ala—^Farmers* & Merchants’ Ware¬ 
house Co V Perry, 118 Bo 406, 218 
Ala. 228—^Reed v. L Hammel Dry 
Goods Co, 111 So 237, 215 Ala 494 
Ga —Stewart v Peerless Furniture 
Co, 28 SE 2d 896. 70 GaApp 286— 
Bates V Southern Ry Co., 188 S B 
819, 62 GaApp. 676—^Lewis v 

Amorous, 69 S E 888, 8 Ga App. 60 
Ky—Camp Taylor Development Go 
V Wimberg, 118 SW2d 9, 271 Ey 
685 

La.—McCurdy v. City Cab Co, App, 
82 So 3d 720—^Moore v Day Build¬ 
ers’ Supply Co, 8 La.App 676 
N.C—Hoover v. Globe Indemmty 
Co, 174 S E 808, 206 N C 468 
Tex— MiBSOun-gan ssji-TexaB R. Co 
of Texas v. Balsman, Civ App., 68 
SW.2d 1026, error dismissed. 
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authorized®® or ratified®*? the act Where it ap¬ 
pears that the act was within the scope of the serv¬ 
ant’s authority it is not necessary to allege that the 
negligent act complained of was in the interest of 
the master, or that it was m the prosecution of the 
master’s business ®® 

An allegation that the tortious act was committed 
by a named individual, the servant of defendant, has 
been held insufficient unless accompanied by other 
allegations showing that the acts were within the 
course and scope of the servant’s employment,®® 
but an allegation that “defendant by its servant or 
agent” committed the tortious act, or words to that 
effect, is sufficient without further amplifying it by 
adding that the servant was acting within the scope 
of his employment^ The petition must be construed 
in the light of the facts set forth, and not solely in 
view of a bare allegation, in the nature of a conclu¬ 


sion, that the act of the employee was done in the 
scope of his emplo 3 rment,® and, where the specific 
allegations of the petition plainly negative the gen¬ 
eral charge that the acts complained of were in the 
prosecution of the master’s business, and within the 
scope of the servant’s employment, the speafic aver¬ 
ments will prevail.® The particular words “within 
the scope of his employment’’ are not indispensa¬ 
ble,® any language of equivalent import, conve 3 nng 
the meamng that the servant was in fact acting 
vnthin the scope of his employment and in pursu¬ 
ance of the master’s business, will suffice ® 

Where a willful and intentional injury hy the 
sefvant is charged, a failure of the complaint to 
show that he was actmg within the scope of his em- 
plo 3 mient or in furtherance of his master’s business 
or interests renders it insufficient® A direct aver¬ 
ment in terms to this effect is unnecessary if it ap- 


Wasli—Bstes v Brewster Giffar Co, 
287 P 86. 166 Wash 466 
89 CJ p 1863 note 48 
jUleff»tlo]is lieia menffleient 

Petition in employee's action 
against employer's freight elevator 
insurer for Injuries sustained hy fall 
of elevator, alleging that special in¬ 
spectors designated by msurer were^ 
negligent in inspecting elevator and 
that they permitted elevator to be 
used in violation of law in order that 
defendant's insurance could be con¬ 
tinued, did not state a cause of ac¬ 
tion in absence of allegation that m- 
spectora were authorized by Insurer 
to promote its business in such man¬ 
ner or that insurer assumed employ¬ 
er's duty m relation to elevator — 
Taylor v Continental Casualty'Co, 
61 KB 2d 919, 76 Ohio App 299 
86. KC—^Hoover v. Globe Indemni¬ 
ty Co, 174 SB 808, 206 NC 468 
97. KC—^Hoover v Globe Indemm- 
ty Co, supra 

9a Ala—Jones v Strickland, 77 So 
662, 201 Ala 188 
89 C J p 1864 note 49. 

9a us —Saucer v. Wlllys-Overland. 

DCFla, 49 F 2d 885 
Bsason for mle 

The mere allegation that the 
wrongdoer was an employee of de¬ 
fendant does not necessarily imply 
that while domg the wrong he was 
acting within the scope of his em¬ 
ployment—Eeljikian V Star Brew¬ 
ing Co, 20 KB.2d 466. 808 Mass 68 
1. US.—The BrlUiant, DCFla. 49 
F2d 888—Saucer v. WUlys-Over- 
land, D.CFla, 49 F2d 886. 

Ala—Farmers’ & Merchants* Ware¬ 
house Co. V. Perry, 118 So 406, 218 
Ala 223 

& Ga—Atlanta Coca Cola Bottling 
Co. V. Brown, 167 SJBI. 776, 46 Ga 
App. 461. 


[3. Ga—^Atlanta Coca Cola Bottlmg 
Co V Brown, supra. 

d. Hawaii—^Taba v Jardm, 80 Ha¬ 
waii 462 

6. Hawaii —Taba v Jardm, supra. 

e, Ala —Cozpnji Juris cited in 

Farmers' & Merchants' Warehouse 
Co V Perry, 118 So 406. 408, 218 
Ala 228 

Okl—Ooxpns Jxuam guoted In Ada- 
Konawa Bridge Co v. Cargo, 21 P 
2d 1, 6, 163 Okl 122 
Tex—Missouri-Eansas-Texas R. Co 
of Texas v Salsman, Civ App, 68 
S W 2d 1026, eiror dismissed 
39 CJ p 1363 note 44 
Allegations held BUiaclea.t 

(1) Generally 

Ga—Winoker v Warfield, 71 SB 
1051, 136 Ga 742—Gomes v Great 
Atlantic & Pacific Tea Co, 172 S 
B 760, 48 GaApp 398—Great At¬ 
lantic & Pacific Tea Co v Dow¬ 
ling, 169 SB 609, 48 GaApp 549 
Ky—^Fournier v Churchill Downs- 
Latonia, 166 SW2d 88, 292 By 
216 

Mo—^Redd v Missouri Pac By Co, 
148 SW 566, 161 Mo App 622 
SD—Hasche v Wagner, 227 KW 
66, 66 SD 695 

WVa—Kees v Julian Goldman 
Stores. 146 SB 61, 106 WVa 602 I 
89 C J p 1868 note 46 [a] 

(2) Petition alleging that petition¬ 
er suffered relapse as result of re¬ 
fusal of defendant finance company’s 
collection agent to leave petitioner’s 
home, where he was attempting to 
intimidate petitioner into paying il¬ 
legal debt, was held not generally de¬ 
murrable as showing that employee' 
was acting outside scope of employ¬ 
ment-personal Finance Cot of Ma¬ 
con V. WhiUng, 172 SB 111, 48 Ga 
App, 164. 

(8) Petition alleging that plaintiff 

388 


was attacked by general agent of 
bus company because plaintiff parked 
his automobile in vicmity of bus 
depot which agent was charged with 
duty of keeping clear of automobiles, 
and that agent was acting withm 
scope of hiB employment and in fur¬ 
therance of business of the compa^ 
nies, stated cause of action as 
against agent and bus companies — 
Brown v Umon Bus Co, 6 S B 2d 
388. 61 GaApp 496 

(4) Complaint alleging that taxi¬ 
cab company maintained a cabstand 
and starter who was to control traf¬ 
fic BO as to keep parking space open 
for movement of company's cabs, 
that starter assaulted motorist when 
he stopped m parking space, and that 
acts of starter were done while en¬ 
gaged m busmesB of taxicab compa¬ 
ny, was sufficient to state a cause of 
action against taxicab company for 
acts of starter—Shapiro v Checker 
Taxi Co, 10 KB 2d 898, 292 Ill App 
682 

(5) Petition whicdi alleged that 
employee was working as foreman 
for employer, that employee struck 
plamtiff, that the unlawful acts were 
done pursuant to instructions from 
employers who conspired and co-op¬ 
erated to make such unlawful attack, 
and that employee’s wrongful acts 
had been ratified by employers and 
were the proximate cause of plain¬ 
tiff's injuries, was held sufficient as 
charge that assault was made by em¬ 
ployee in furtherance of work of his 
employment -Davis v. Clark, Chv 
App, 78 SW.2d 1008, reversed on 
other grounds 105 SW2d 190. 129 
Tex. 620. 

( 6 ) Gomplamt In assault and bat¬ 
tery action, alleging that defendants 
were owners of a roadhouse, that 
they employed oodefendant as floor 
manager at such place, and that oo- 
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pears by necessary implication from the facts stat¬ 
ed,*^ and, in general, a petition is sufficient which al¬ 
leges that a willful tort by a servant was committed 
in the prosecution and ivithin the scope of his busi¬ 
ness and employment, and states facts in support 
thereof, which, in connection with legitimate in¬ 
ferences, may establish the truth of the allegation * 

There is authority holding that it is not necessary 
for the pleading to amplify the allegation of the ul¬ 
timate fact that the act was committed while the 
servant was engaged in his master’s business and 
in furtherance of the master’s interests ,9 but other 
authorities hold that facts must be stated to show 
that the act was Within the scope of the servant’s em¬ 
ployment,since the general averment that the acts 
were within the scope is considered insufficient be¬ 
cause It IS a mere conclusion of law A general 
demurrer is properly sustained to a petition contain¬ 
ing a general averment that the act complained of 
was in the prosecution of the master’s business and 
within the scope of the manager’s authority, where 
the petition also contains a specific allegation show¬ 
ing that the acts complained of were committed by 
the servant in his personal capacity.^^ 


b. Plea or Answer 

Pleas or answers in actions against a master to 
recover for injuries sustained by a third person through 
the acts of a servant or independent contractor engaged 
by him are governed by the general rules pertaining to 
a defendant’s pleadings In civil actions. 

The general rules prevailing in other actions ap¬ 
ply to pleas or answers in actions against the master 
to recover for injuries sustained through the acts 
of his servants ^8 Where liability of the employer 
IS predicated on the doctrine of respondeat superior, 
a defense pleaded by the employee which is not per¬ 
sonal to him, but goes to the merits of the case, 
inures to the benefit of the employer In at least 
one jurisdiction, in actions of trespass for personal 
injuries, a defendant who wishes to deny the aver¬ 
ments in a statement of claim as to the person by 
whom the act was committed, the agency or employ¬ 
ment of such person, the ownership or possession 
of the vehicle, machinery, property, or instrumen¬ 
tality involved, or any similar averment, must do so 
in an affidavit of defense, or else such averments 
will be taken to be admitted,^® but in this connec¬ 
tion it has been held that only averments of fact 
contained in plaintiffs statement of claim, and not 
legal conclusions, are admitted by failure to file an 
affidavit of defense 


defendant attadced plaintiff at de- 
fandantfl* direction and as their 
agent, contained sufficient allegations 
that codofendant was acting within 
scope of authority at time of alleged 
assault and battery —Stewart v 
Beutler, 89 P2d 402. 32 CalApp2d 
196 

AUegatloas held insnfllolen.t 

(1) Generally. 

US—Chaney v Fngidaire Corpora^ 
tion, C C A La, 81 F 2d 977 
D C —Johnson v M J Uline Co, 
Mun App, 40 A 2d 260 
Fla—Reece v Fbersbach, 9 So 2d 
806, 162 Fla 763, certiorari denied 
68 set 856, 318 US 784, 87 LEd 
1151, rehearing denied 68 S Ct 
1166, 819 US 781, 87 LEd 1726 
Oa—Ford V Mitchell, 179 SE 216. 

60 GaApp. 617 
89 C J p 1363 note 45 [b] 

(2) Petition against landlord and 
mortgagee m control of premises for 
mjuries to guest of tenant shot by 
Janitor, when Janitor became en¬ 
raged during idle conversation with 
tenant, stated no cause of action, in 
so far as based on theory of re¬ 
spondeat superior, since shootmg 
was entirely disconnected with Jani¬ 
tor's employment —^Henderson v 
Nolting First Mortg Corporation, 198 
SE 847. 184 Oa 724, 114 ALR 
1022 

(8) Petition alleging that agent of 
railroad for handling of cars direct¬ 
ed police to shoot plaintiff stated no 


cause of action against railroad be¬ 
cause failing to disclose connection 
of act complained of with agent's 
employment—^Bates v Southern Ry 
Co. 188 SE 819, 52 GaApp 576 

(4) A petition, alleging that man¬ 
ager of defendant corporation's store 
loudly demanded what plaintiff was 
doing in such store and pushed her 
out of door, tellmg her to stay away 
from store, thereby causing her hu¬ 
miliation and embarrassment, stated 
no cause of action against corpora¬ 
tion for damages, since allegations 
clearly showed that assault was not 
committed in furtherance of corpo¬ 
ration's business —^Falls v Jacobs 
Pharmacy Co. 81 SE2d 426, 71 Ga 
App 647 

(6) Petition alleging that tele¬ 
graph company's messenger boy, aft¬ 
er summomng plaintiff to door of 
her home by ringing bell, stated that 
he had lost receipt for telegram, 
which he had delivered to her earlier, 
and had come to procure a duplicate 
receipt, that while she was in the act 
of writing a duplicate receipt, he 
entered the house and struck her 
and made indecent proposal, was de¬ 
murrable for failing to disclose that 
his acts were done In scope of his 
employment so as to render the tel¬ 
egraph company liable—Stafford v 
Postal Telegraph & Cable Co,, 198 
SE 117, 68 Ga.App 218, followed in 
198 S E 120, 58 Ga.App 219. 

7. Ala—Ooipus Jiuls olted Im 
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Farmers' & Merchants* Warehouse 
Co V Perry, 118 So 406, 408. 218 
Ala 223 

Iowa—^Hmicek v. Chicago. M & St 
P Ry Co, 176 NW SO. 187 Iowa 
1146 

Okl—Oorpos Jons gnoted In Ada- 
Konawa Bridge Co v Cargo, 21 P 
2d 1, 6, 163 Okl 122 
39 CJ p 1353 note 46 
81 Ga—^Estridge v Etanna, 189 SE 
864. 64 GaApp 817 
fti NT—^Kobhts V. Gaorge A Krug 
Baking Co. 281 NTS 848. 166 
Mlsc 296 

10. N J —^Letts V Hoboken R 
Warehouse & Steamship Connect- 
mg Co, 67 A 392, 70 NJLaw 368 

39 CJ p 1354 note 46 

11. Neb—Davis v Houghtellin, 60 
NW 766, 33 Neb 682, 14 LRA 
787 

39 C J P 1364 note 47 
m Gcl—^D aniel v Excelsior Auto 
Co, 121 SE 692, 31 GaApp 621 

13. Ala —^Looker v Gulf Coast Fair, 
81 So 832, 203 Ala 42 

Answer held snAoleat 
SD—Christiansen v Fantle Broa. 
228 NW 407, 66 SD. 860 

14. Cal—^Freeman v. Churchill, 188 
P2d 4 

15. Pa—^Morgan v. Debon, 12 A.2d 
6, 887 Pa 462. 

1& Pa—Mazso v F, W. Woolworth 
Co., 11 A.2d 688. 189 PaBuper. 242 



§ 614 


MASTER AND SERVANT 


57 C.J.S. 


Independent conttactor. Where a declaration in 
an action against an employer for injuries sustained 
through work done by an independent contractor al¬ 
leges facts which bring the case within an excep¬ 
tion to the general rule exempting the employer for 
injuries inflicted by an independent contractor or his 
employee, a plea which fails to deny the allegations 
which bring the case withm an exception to the gen¬ 
eral rule IS insuflScient However, the defense of 
independent contractor is not an affirmative defense 
and need not be specially pleaded it may be raised 
under a general deniaL^® 

c. Issues, Proof, and Variance 

The rules as to issues, proof, and variance in ac¬ 
tions against a master for injuries sustained by third 
persons are in general the same as those in other civil 
actions. 

General rules as to issues, proof, and variance 


have been applied in actions seeking to impose lia¬ 
bility on a master for mjunes to third persons,2® 
and, in determining the issues, the court has the 
right to consider all the pleadings.^^ Evidence out¬ 
side the issues presented by the pleadings is not ad¬ 
missible,^^ and, where plaintiff predicates liability on 
negligence, he must stand on the allegations of neg¬ 
ligence set out in his complaint 23 Where the serv¬ 
ant’s negligence is the only ground relied on in the 
complaint, evidence is inadmissible to show the in- 
competency or intemperateness of the servant,®* 
or to show defects in machinery or instrumentali¬ 
ties 2^ Allegations in a complaint which are not of 
the gist of the action,®® such as the mental unfitness 
of the servant®^ and the intent of the master,®® 
need not be proved plaintiff to authorize a re¬ 
covery Defenses which are shown by the decla¬ 
ration Itself are available without being specially 
pleaded in the answer.®® 


17. Mibb—^Mibbibbippi Cent R Co 
T. Holden, 61 So 861. 99 Mibb 124 

18. Okl —TexaB Pipe Line Co of 
Oklahoma v WUIib, 46 P2d 188, 
172 Okl 148 

18. Okl—^Tezaa Pipe Line Co of 
Oklahoma v WilliB. Bupra 
flOL Conn —^BpBtein v M Blumen- 
thal & Co, 168 A 284, 114 Conn 
195 

ni —^Merlo V Public Seivice Co of 
Horthem niinois, 46 N B 2d 665, 
S81 lU 800, followed m 46 NB2d 
677, 881 ni 386 

Bvideaoe hold admlBBlblo under 
pleadlngiB 

(1) Under an anewer alleging that 
the perBon causing the injury com¬ 
plained of was an independent con¬ 
tractor, any circumBtamce that would 
elucidate the question whether the 
person operating defendant's mill at 
the time of the accident was acting 
as defendant's agent, as his foreman, 
or aa an independent contractor, 
would be admiBBible—^McElixmey v 
Saluda Lumber Co., 120 S B 234, 126 
S.C 608 

(2) Allegation that defendant was 
the proprietor of an amusement pier 
and negligently equipped, construct¬ 
ed. and maintained a device on its 
premiseB, was Bufflcient to admit 
proof that defendant maintained the 
pier, received part of the grosB re¬ 
ceipts of the concession for the de¬ 
vice, and failed to inspect It to teat 
its safety.—MoCordio v. Crawford, 
142 P 2d 7, 23 Cal 2d 1 

(8) General allegation of negli¬ 
gence m application of electric cuiv 
rent, in suit for injuries suatamed 
while receivmg permanent wave, was 
held sufficient to permit considera¬ 
tion of negligent movement of wire. 
especiaUy where there had been no 
request for a more speclllc state¬ 


ment, and the testimony was admit¬ 
ted without objection—^Lesick v 
Proctor, 160 A 618, 300 Pa 847 
(4) A complaint against master 
and servant for assault and battery 
which alleged that servant In making 
the assault and battery was acting 
In the course of his employment, and 
for and on behalf of, and in the em¬ 
ploy and pay and under the direction 
and instructions of, the employer and 
Its managing agents was sufficient to 
justify the admission of evidence In 
support thereof —Komec v. Mike 
Horse Mining & Millmg Co. Mont, 
180 P2d 262 
▼axlaaoe held fatal 
In action agamst employer and 
two employees wherem complaint al¬ 
leged negligence of both employees, 
proof of negligence of only one em¬ 
ployee was held a fatal variance — 
SloBB-Sheffleld Steel & Iron Co v 
Wilkes, 166 So 764, 231 Ala 611, 109 
ALR 386 

81. Ky—^Hamblm's Adm’x v Gatlilf 
Coal Co, 128 SW2d 677, 278 Ky 
248. 

of piToadlng 

The court can assume that a flnal 
amendment of a pleading expresses 
the settled position of the party pre¬ 
senting it—^Hamblin's Adm'x v Gat- 
lifE Coal Co, supra 
88. Minn—^Porter v GreEman Bak¬ 
eries. 16 NW2d 906, 219 Minn. 14. 
Utah—^Zimmerman v Auerbach, 17 
P 2d 261, 81 Utah 664 
39 C.J p 1364 note 66 
Broach of agreemsmt 

(1) Contractor's employee, suing 
for injury, cannot make case agamst 
contractor in pleadings, and by im¬ 
personal statements in testimony 
make case agaanst owner of prenuses 
for breach of contract to furnish 
contractor with materials reasonably 
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suitable to work —^Warner v Synnes, 
286 P 805, 114 Or 461 

(2) Where plaintiffs sustained 
damage from fall of pole installed 
in yard of defendants' premises by 
independent contractor, If defend¬ 
ants' promise to repair damage was 
relied on. It must be pleaded; and 
no recovery on such theory could be 
had under a mere averment of negli¬ 
gence —Frawley v Miller, 212 N Y S 
828, 126 Misc 864. 

Tarlsaoe haid not shown 

Variance was held not to exist be¬ 
tween complaint alleging that de¬ 
fendant, through two servants, act¬ 
ing In scope of authority, unlawfully 
searched house, and evidence that 
one with authority called other to as¬ 
sist—Joubert & Goslin Machine & 
Foundry Co v Atchley, 117 So 640, 
218 Ala 105. 

83. Or—^Whitechurch v Mutsig, 210 
P. 628, 106 Or 692 

S C —Johnson v Atlantic Coast Line 
R Co. 140 S B 443, 142 S C 126 
8^ Ala—^Louis Puits Dry Goods 
Co V. Teldell, 104 So 626, 213 Ala 
222, affirmed 47 S Ct 609, 274 U S 
112, 71 LBd 962. 61 ALR. 1376. 

89 C J p 1364 note 68 

86. Iowa—^Healy v Patterson, 98 H. 

W 676, 123 Iowa 73 
La—Carson v De Gteorge, App, 18 
So 2d 856 

86. Conn—Black v. Hunt. 116 A. 
429, 9P Conn. 663 

Ga—Christian v Columbus & R R. 
Co. 16 S B 701, 90 Ga 124 

87. Ga—Christian v Columbus ft R 
R Co, supra 

88. Ga—Christian v. Columbus ft 
R R. Co, supra 

89. Ill—Shaw V Domfi, 124 N.B 
796. 290 Ill. 196. 
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In accordance with principles considered supra 
subdivision a (2) of this section, where defendant 
IS charged with negligently inflicting injuries, evi¬ 
dence that the iniuries complained of were commit¬ 
ted by his servant is admissible,but evidence that 
the master participated in the negligent act of the 
servant by directing the latter to do or perform the 
act is not admissible since it would operate to change 
the master's act from negligence to willfulness,^^ 
and, where smt is brought jointly against the mas¬ 
ter and servant for negligence, there can be no re¬ 
covery where the proof shows negligence on the 
part of the servant only.82 Where the complaint 
proceeds on the theory of case, not trespass, and 
seeks to fasten liability on defendant on the doctrine 
of respondeat superior for the wrong of the servant, 
proof of defendant’s participation in the wrongful 
acts is unnecessary 23 

Under the general issue or denial evidence tend¬ 
ing to disprove the injury complained of is admissi¬ 
ble.®* While there is some authority to the con¬ 
trary,3B It has usually been held that, under a plea 
of the general issue or general denial, defendants 
may show that the relation of master and servant 
between themselves and the person causing the in¬ 
jury did not exist,*® as for instance, that the person 
responsible for the injury complained of was an in¬ 
dependent contractor.®^ It may also be shown un¬ 
der that pleading that the servant was not acting 


within the scope of his employment at the time of 
the injury®® Where the basis of the action is an 
assault by defendant’s servant, it may be shown un¬ 
der the general issue that plaintiff assaulted the 
servant first and that the latter acted in self-de¬ 
fense ®® 

§ 615. Evidence 

a Presumptions 
b Burden of proof 
c Admissibility 
d Weight and sufficiency 

a. Presumptions 

In an action against a master for injuries sustained 
by a third person, the facts may give rise to a presump¬ 
tion that the one causing the injury was a servant of 
another and acting within the scope of his employment; 
but the mere fact that a servant is in the general em¬ 
ployment of a master does not alone necessarily create 
a presumption that hia acts were within the scope of 
his employment. 

As a general rule, in the absence of evidence on 
the subject, no presumption exists that an employee 
is either a servant or an independent contractor 
The facts may, however, raise a presumption that 
a person causing injury to another was in the em¬ 
ploy of defendant at the time of the injury.*i Thus 
a person who is performing work and labor for an¬ 
other,*® or who is in possession of property of an- 


M ns—Cozpua Jozla dtsd In 
Saucer v Willys-Overlcuid, D C 
Fla, 49 F2d 886, 887 
Ga—^Trawick v Chambliss, 166 SF 
868. 42 GaApp 888. 
lU—Skala V Lehon, 176 NF 888, 
848 Ill 602 

Tex—Jackson v. Dickey, ComApp, 
281 S.W 1048. 

89 CJ. p 1364 note 60 
81. Ala—^Birmingham R, Light & 
Power Co v Randle. 48 So 866, 
149 Ala 689 

88. Colo.—Western Umom Tel Co 
V Olsson, 90 P. 841, 40 Colo 264 

83. Ala.—Hknson v Foremost Dairy 
Products,. 166 So 627. 229 Ala 200 

WUlfnl or wa&feoiL wrong 
A complamt drawn properly un¬ 
der the dootrme of respondeat su¬ 
perior, although the charge is will¬ 
ful, Intentional, or wanton wrong, 
does not require proof that the mas¬ 
ter participated m the dammfymg 
act—Atlantic Coast Lme R Co v 
Brackin, 28 So 2d 198, 248 Ala 469. 

84. Ind—^Haywood v Etondrich, 94 
Ind 840—Oakland City Agricultur¬ 
al & Industrial Soc v Bmghain. 81 
KF 888, 4 IndApp. 646 

SB. Ky—^Dorsey v Proctor, 269 S 
W 816, 207 Ky 886. 

89 C.J. p 1866 note 68. 


Xdmlts of rule 

The issue raised by the plea of not 
guilty m an action of tort is whether 
or not defendant m person or by 
means of agency did the wrongful 
act charged, or suffered the breach 
of duty alleged, and, where agency 
IS alleged in the declaration, such 
agency is not put in issue by the 
plea of not guilty, but it does not 
follow that plaintiff is excused from 
provmg either that defendant him¬ 
self, or his servant, or his instru¬ 
mentality was involved In the 
wrongful acts where the plea of not 
guilty IS interposed—^Dowling v. 
Nicholson, 186 So. 288, 101 Fla. 672 
86. Mont —^De Sandro v Missoula 
Light & Water Co, 186 P 711, 48 
Mont 226 

89 C J p 1866 note 69. 

37. Okl—Gulf, C & S F R Co. V. 
Beasley. 168 P 200, 67 Okl 27. 

89 C J p 1866 note 70 
8& Mo—Cousins v Hannibal & St 
J R Co, 66 Mo 672. 

89 C J p 1366 note 71. 

38. Ind—Oakland City Agricultural 
& Industrial Soc v Bingham, 21 N 
F 888, 4 IndApp 546 

4a IT S—Continental Ins Co. v I 
Bahcall, Inc, DCWis, 89 FSupp 
816 


41. Ark —^Mississippi River Fuel 
Corporation v Toung, 67 B.W.2d 
681, 188 Ark 676. 

3>C—Corpus Jtuls olted in Western 
XJmon Telegraph Co v Scrivener, 
18 F 2d 162, 164, 67 App D C 120 
N’T—^Kilmer v. New Tork Telephone 
Co, 288 NT.S 612, 228 App Div. 
68 

Ohio—Corpus gpurls olted In TTnamn 
V Crucible Steel Casting Co, 9 N 
F 2d 148, 146, 182 Ohio St. 468, 112 
ALR. 833 

89 CJ p 1866 note 86 
Presumptions as to employment gen¬ 
erally see supra S 12. 

Colag to, or oomlng from, work 
In determining liability of an em¬ 
ployer for negligence of an employee 
while he is gomg to, or coming from, 
work, if the employer pays trans¬ 
portation expenses of the employee, 
it IS a possible, although not conclu- 
siva Inference that the employer 
impliedly agreed that service to him 
shall start fi*om the time the em¬ 
ployee leaves home and shall con¬ 
tinue until he arrives back at his 
home—^Breland v Traylor Fngmeer- 
ing & Manufacturing Co, 126 P.2d 
466, 62 Cal App 2d 416. 

48. Cal —^Robinson v Georga 105 P- 
2d 914, 16 Cal 2d 288. 
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other and uses it in the service of the owner,'** is 
presumed to be a servant of such other person. If 
the master is being driven by the servant, it may be 
inferred without other proof that the latter is en¬ 
gaged in the master’s business and is subject to his 
control.** Where one is employed generally to per¬ 
form certain services for another, and there is no 
specific contract to do a certain piece of work ac¬ 
cording to specifications for a stipulated sum^ it is 
inferable that the employer has retained the right to 
control the manner, method, and means of the per¬ 
formance of the contract, and that the employee is 
not an independent contractor.*® 

The fact that an mdependent contractor was neg¬ 
ligent in respect of the work he was engaged to do 
affords no presumption that the employer was guilty 


of negligence in having engaged him.*® Where the 
customary violation of a safety rule has contmued 
so long that the master either knew of it, or by the 
exercise of ordinary care could have known of it, 
and he acquiesced in it, he is presumed to have con¬ 
sented to Its repeal or to have waived obedience to 
It *7 

Scope of employment. The mere fact that a serv¬ 
ant IS in the general employment of a master does 
not alone necessarily give rise to a presumption that 
a given act done by him was within the scope of his 
employment,** especially where there is direct proof 
to the contrary*® The particular facts may, how¬ 
ever, give nse to a presumption that the servant was 
acting within the scope of his employment.®® Thus, 
if the injury occurred while one was employed in the 


VLo —^Mattocks v Emerson Dru^ Co , 
App , 38 S W 2d 142 
Okl—Ellis & Lewis v Tnmble, 78 
P.2d 812, 182 Okl 414 
Tex—Ochoa v Wlnerich Motor Sales 
Co, 94 SW2d 416, 127 Tex 542. 
on remand Winerich Motor Sales 
Co V. Ochoa, Civ.App , 98 S W 2d 
236—^Taylor, B & H R Co v 
Warner. 82 SW 868, 88 Tex 643— 
Texas Co ▼ Freer, Civ App, 161 
SW2d 907, error dismissed, ludff- 
ment correct—Gibson v. Gillette 
Motor Transport, Giv App, 138 S. 
W2d 293, error refused—^Broaddus 
▼ Lcmg, Civ App, 126 S W 2d 840. 
affirmed 188 SWSd 1067, 186 Tex 
868—^Buckley v. Gulf Refining Co, 
Civ App. 128 S.W2d 970, error dis¬ 
missed, judgment correct—Gla.zler 
V. Roberts, Civ App, 108 S W 2d 
829—Commercial Credit Go v 
Groseclose, Civ App, 68 B W 2d 

709. error dismissed 

Ordmaxy servloes for wages 
A presumption of the existence of 
the relation of master and servant 
arises when the proof shows that 
one IS rendenng ordinary services 
for another for wages—^Moreman v 
Armour & Co., Tex.Civ App. 66 S W 
2d 384, error refused 
BioyoUst dellvecliig gvoosEUs 
In cMstion against bicycle nder and 
his alleged employer for Injuries sub- 
tajned when plaintiff was struck by 
bicycle, evidence that accident oc¬ 
curred durmg usual business hours 
of alleged employer, and was re¬ 
sult of negligence of bicycle nder 
employed to deliver groceries for al¬ 
leged employer, gave rise to pre¬ 
sumption that bicycle nder was 
working for alleged employer at time 
of accident—Greene v Penzungton. 
108 S.W2d 1018, 270 Ey. 28. 
Oontxaotor sad snhooiiimator 
In action by landowners for flood¬ 
ing as result of dirt embankmentJ 
which was placed on land hy one 
company while parformlog work 


which another was hound by contract' 
to perform, presumption obtained 
that relation between companies was 
that of master and servant so as to 
render contractor liable for act of 
subcontractor—^Parsons v City of 
Athena, Tex Civ App, 78 SW2d 1098 

43. SC—Chandry v Pettit Motor 
Co, 162 S E 758, 165 S C 1—Snipes 

V Augusta-Aikeoi Ry & Electric 
Corporation, 149 SB 111, 151 SC 
391—Williamson v Pike, 188 SE 
831, 140 SC 876—Osteen v South 
Carolina Cotton Oil Co, 86 S E 202, 
102 SC 146. LRA1916B 629 

44, Pa—Eelton v Fifer, 26 Pa Su¬ 
per 608 

46. Ga.—^Mitchem v Shearman Con¬ 
crete Pipe Go, 166 SE 889, 45 Ga 
App 809, followed in Teichmiller 

V Steele, 167 SE 911, 46 Gta^App 
468 

46. Pa—Fuller v Palassolo, 197 A 
225, 829 Pa 98—^Adams v MacDon¬ 
ald. Com PI. 31 Del Co 363 

47. NC—^Fry v. Southern Public 
Utilities Co, 111 5 E 364. 183 NC 
281 

4a US—^Dismang v Western Un¬ 
ion Telegraph Co, D.COkl, 24 F 
Supp 782 

La—^Edmmston v Terrill Bros Gro¬ 
cery Co, 126 Sp 496, 12 La.App 
878 

Md —Great Atlantic ft Pacific Tea 
Co V Noppenberger, 189 A. 484, 
171 Md 378 

Okl—Greis v Smith, 126 P2d 768. 

190 Okl 617 
Private fight 

Shooting of ex-employee on own¬ 
er's premises by night watohman 
who had day duties did not raise 
presumption that shooting took place 
during anything other than private 
fight between watchman and ex-em- 
rloyee, as respects owner's liability 
for ex-employee’s death —^Phillips' 

I 4.dna*r v Tway, 108 SW2d 625, 269 
Ey. 688. 


4a NT—^Nardone v Milton Fire 
Diet. 27 NTS 2d 489, 261 App 
Div 717, affirmed 42 NE2d 746, 
288 NT 664 

Okl—Greis v Smith, 126 P 2d 763, 
190 Okl 517. 

After finishing owner’s hnslnass 
As respects building owner's IIof 
bility to pedestrian slipping on 
grease spilled on abutting sidewalk 
by building superintendent who was 
greasing truck owned by him, pre¬ 
sumption could not be indulged that 
buildmg owner was m control of 
truck while superintendent was 
greasing it after he had finished 
owner's busmess—^Bernstein v East 
167th Street Corporation, 293 NTS 
109, 161 Misc 886 

60. U S —Edwards v Gisi, D C Neb, 
46 FSupp 17 

Ala—^Western Union Telegraph Co 

V Gorman. 185 So 748, 237 Ala 
146 

DC—Corpus Juris dted In Western 
Union Tel Co y Scrivener, 18 F 2d 
162, 164, 57 App DC 120 
N T —Nardone v Milton Fire Dist, 
27 NTS 2d 488. 261 App Div 717, 
afllrmed 42 NE2d 746, 288 NT 
664 

Ohio—Corpus Juris otted In Hozian 

V Crucible Steel Castmg Co, 9 N 
E 2d 143, 182 Ohio St 463, 112 A L 
R 338 

39 G J p 1866 note 87. 

Possession of vShlole 

At common law the possession of a 
vehicle gave rise to a presumption 
that the driver was on the owner’s 
business—Pariso v. Towse, GCA.N 
T, 46 F2d 962 

aCMgsoger hoy in uniform 
A presumption that a telegraph 
messenger was actmg within the 
course and scope of his employment 
may arise firom the fact that he was 
dressed In the uniform of a telegraph 
company messenger boy at the time 
his bicycle struck a pedestrian. 
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usual course, and for the benefit of the owner, a pre¬ 
sumption may arise that the servant was acting with¬ 
in the scope of his authonty.si 

A servant may be presumed to have been acting in 
the course of his employment, wherever it appears, 
not only that his master was owner of the given 
instrumentality, but also that, at the time when the 
alleged tort was committed, it was being used un¬ 
der conditions resembling those which normally at¬ 
tended Its use in connection with the master’s bus¬ 
iness The master’s assent to acts of his servant 
which do not amount to a turning aside completely 
from the master’s business, so as to be inconsistent 
with Its purpose, and which are only such as might 
be reasonably expected, may be fairly assumed.^^ 
A presumption raised by the evidence that a servant 
was actmg within the scope of his authority about 
his master’s business ordinarily is rebuttable and 
subject to be overcome by proof to the contrary.®^ 

Dual capacity of servant and special officer. 
Where an officer is commissioned at the request of 
a corporation to guard its property and is paid by it, 
acts done by him will be presumed to have been 
performed in his capacity as officer in the absence 
of evidence to show the contrary.®® 


Hiring out of employee. In the absence of evi¬ 
dence to the contrary, there is an inference that the 
servant remains in his general employment as long 
as, by the service rendered another, he is perform¬ 
ing the business intrusted to him by his general em¬ 
ployer,®® as long as the employee is furthering the 
business of his general employer by the service ren¬ 
dered to another, there will be no inference of a 
new relation unless command has been surren¬ 
dered ®7 When a master hires out the services of 
an employee for the operation of an instrumentality 
owned by the master, without relinquishing to the 
hirer the power to discharge such servant, the 
legal presumption is that, although the hirer di¬ 
rects the servant where to go and what to do in the 
performance of the work, the servant remains, in 
the absence of an agreement to the contrary, the 
servant of the general employer in so far as con¬ 
cerns the operation of the mstrumentality ®® In 
the absence of proof that the general employer has 
surrendered control completely, it must be presumed 
that his control continued,®® since there is no infer¬ 
ence that because the general employer has permit¬ 
ted a division of command or control he has sur¬ 
rendered it.®® 


US—Western Union Telegraph Co 
V, Kirby, CCA Pa, 87 F2d 480— 
Putterman v Western Union Tel 
Co, DC La., 43 FSupp 729. 

DC—Tipton V Western Union Tel 
Co, DC, 68 FSupp 854 
La—^Whittington v Western Union 
Tel Co , App, 1 So 2d 827 
Blm Fa.—Schroeder v Gulf Refining 
Co. of Port Arthur, Tex, 160 A 
663, 800 Pa 397 

“The presumption exists that, 
when the servant la In performance 
of hiB master's business, he is act¬ 
ing within the scope of his employ¬ 
ment ’*—^Ada-Konawa Bridge Co. v. 
Cargo, 21 F.2d 1, 7, 163 Okl. 122 
62. Tenn—^Maysay v EEickman, 97 
S W 2d 662, 20 Tenn App 262— 
Hall Grocery Co v. Wall, 13 Tenn 
App 208 

■mployment to operate Instnunemi- 
tallty 

Where it is shown that defendant 
owned instrumentality causing inju¬ 
ry, and that person operating mstru- 
mentality was defendant's employee, 
and that he was employed generally 
in defendant's busmess to operate 
such instrumentality, a rebuttable 
inference arises that operator was 
acting within scope of his authority, 
but no such inference can arise m ab¬ 
sence of proof that operator was em¬ 
ployed for that purpose—Halkias v. 
Wilkoff Co, 47 N K 2d 199, 141 Ohio 
St. 189 

53. CaL—Westberg v. Willde, 94 P 


2d 690, 14 Cal 2d 360—-Kruse v 
White Bros, 253 P 178, 81 Cal App 
86 * 

84. US —Futterman y Western Un¬ 
ion Tel Co, DC La, 48 FSupp 
729. 

DC—^Tipton V Western Union Tel 
Go, D C, 68 F Supp 864 

Ga—Atlanta Laundries v GKildberg, 
30 S K 2d 849, 71 GaApp 180 

111 —^Trust V Chicago Motor Club, 
276 niApp. 289 

La.—Whittmgton v Western Umon 
Tel Co. App. 1 So 2d 327. 

Ohio—Halkias v Wilkoff Co., 47 H 
E 2d 199, 141 Ohio St 189 

55. ni— Roll V. Springfield Cons R 
Co, 225 ni.App 411 

66. Kan—Leathers v Dillon, 181 P 
2d 668, 156 Kan 182 

NJ—^Tounkers v Ocean County, 88 
A 2d 898, 180 KJ.Law 607. 

57. Cal—^Lowell v Harris, 74 P2d 
651, 24 Cal App 2d 70. 

NT—^Delisa v Arthur F Schmidt, 
Inc, 84 NE 2d 886, 286 N.T. 814— 
Irwm v Klein, 8 NE.2d 601, 271 
NY 477—Charles v. Barrett, 186 
NE 199, 283 NY 127—Chapm- 
Owen Co v Yeoman, 250 NYS. 
96, 282 App Div 560, motion demed 
268 NYS 668. 288 AppDiv 492— 
Smith V Styne & T<aohinan, 26 N 
YS2d 628. 


Co, 209 P 241, 189 Cal 477—Low¬ 
ell y. Hams. 74 P 2d 561, 24 Cal 
App 2d 70—^Peters v United Stu¬ 
dios, 277 P 166, 98 Cal App 878. 
Ohio —Manchester v. Youngstown 
Sheet ft Tube Co., App, 46 N E 2d 
780 

69. Iowa.—^McDonald y Dodge, 1 N. 

W2d 280, 281 Iowa 326 
NT—Wawnonek v Central Hudson 
Gas & Electric Corporation. 12 N 
E2d 626, 276 NY. 412—Irwin v 
Klein, 8 NE2d 601, 271 NY 477— 
Smith y Styne ft Lachman, 26 N 
YS2d 628 

QpezaUves of nteam shovel, paid 
by owner furnishing machine and 
men to contractor at stipulated price, 
were held presumably in employer's 
control—Bartolomeo y Charles Ben¬ 
nett Contractmg Co, 156 NE 98, 246 
NT 66 

flOi Cal—^Lowell y. Hama, 74 P2d 
651, 24 Gal App 2d 70 
Kan—Leathers y. Dillon, 131 P.2d 
668, 166 Kan. 182 

N J —^Younkers v. Ocean County, 88 
A 2d 898, 180 NJLaw 607 
NT—Irwin v. KUen, 8 NB2d 601, 
271 NY. 477—Charles v Barrett, 
186 NE 199, 288 N.Y. 127—Chapm- 
Owen Co. v. Yeoman, 250 N.Y S 96, 
282 App Dlv 660, motion deinlsd 
268 NYS. 668, 288 AppJDiy. 492— 
Smith y Styne ft Lachmeji, 26 N. 
YS2d 628 


8Bi Cal—^Billlg y, Southero Pacific 
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Res ipsa loquitur. It may sometimes be presumed 
from the mere happening^ of an accident, in the ab¬ 
sence of an explanation, that it occurred from want 
of reasonable care,^^ and under the circumstances 
of particular cases the doctrine of res ipsa loquitur 
has been held applicable*^ or mapphcable.** 

b. Burden of Proof 

The burden is on plaintiff to establish the liability 
of the master by showing, for example, that the rela¬ 
tion of master and servant existed at the time of the 
injury with respect to the particular transaction in 
question, and that the servant acted within the scope 


of his employment The burden Is on defendant to re¬ 
but a prima facie case. 

In an action to recover from a master for inju¬ 
ries inflicted by his servant, plaintiff must estab¬ 
lish all the facts out of which the master's liability 
IS claimed to rest So, ordinarily the burden is on 
plamtiff to show that the person whose act caused 
the injury was the servant of defendant,*® that the 
relation existed at the time of the injury®* and with 
respect to the particular transaction from which 
the tort arose,®7 and that the servant acted within 


61. NJ —^B&rbero v PeUegrmo, 166 
A 765, 108 NJLaw 166 

ea. Partlflular olicmnstaiLoas 

(1) Injury suffered by beauty par¬ 
lor patron in course of receiving per¬ 
manent wave 

Iowa—^Pearson v Butts, 276 NW. 
65, 224 Iowa 376 

La —^Lansa v Metcalf, App, 26 So 2d 
453 

Mo—aiossip V Kelly, 67 SW2d 513, 
228 Mo App 892—Givens v Srald- 
ing Cloak Co, 63 SW2d 819, 228 
Mo App 169 

(2) Falling: into unguarded eleva¬ 
tor shaft—^Kickels v Fein, 10 NF 
2d 297, 104 IndApp 606 

(8) Throwing of debris through 
window—^Kesten v Finhom & Sing¬ 
er Development Corporation, 249 N 
YS 206, 232 App Div 144, affirmed 
180 NF 327, 258 NY 549 
63 Pa —^Marcus v May's Beauty 
Shop, Com PI, 29 Del Co 432 
Paarfaoular cuomnstsaoea 

(1) Breaking of rope—Anderson 
▼ International Mercantile Marine 
Go, 264 NTS 176, 238 App Div 609, 
motion denied 188 NE 124, 262 N 

Y 693, affirmed 191 ISTE 497. 264 N 

Y 425 

<2) Automobile leaving the road — 
Lewis V. Chitwood Motor Co., 116 S 
W2d 1072. 196 Ark 86 

(3) Fallmg of log—^Reed v Jeff- 
Ties Lumber Co, La App, 9 So 2d 87 
eii Ala —Great Atlantic & Pacific 

Tea Ga r Lantnp, 168 So. 296, 26 
Ala App 79 

Ky—PhilUps' Adm'r v Tway, 108 
SW2d 526, 269 Ky 683. 

89 aj. p 1355 note 79. 

Fosssssion of prsnujias 
In action against corporation for 
Injuries sustained at its gasoline 
gervioe station by visitor, burden 
was on plamtiff to show affirmatively 
by competent evidence that defend¬ 
ant was u possession of premises 
througili Its employee and agent at 
time of accident —^Horan v Richfield 
Oil Corporation, 106 P 2d 614, 66 
Ans 64 

XMtOt Of sniltflieat tiMp 

Where truck owner, while assist¬ 
ing employees of defendant to loadi 


pipes which owner contracted to haul 
for defendant, was mjured by the 
negligence of an employee, and own¬ 
er pleaded that he aided in the load¬ 
ing so that his truck would not be 
detained an unnecessary lengrth of 
time, owner had burden of provmg 
that defendant had not provided suf¬ 
ficient help to prevent truck from be¬ 
ing detained an unnecessary length 
of time, and that owner was justi¬ 
fied m assisting employees —Stall- 
cup V United Gas Public Service Co, 
Tex Civ App, 119 S W 2d 574, error 
dismissed 

66. U S.—^P F Collier & Son Dis¬ 
tributing Corporation v Dnnkwar 
ter, CCANC, 81 F2d 200—Con¬ 
tinental Ins. Co V I Bahcall, Inc, 
DCWis, 39 FSupp 816 
Ala—^Alabama Power Co v Key, 140 
So 233. 224 Ala 286, followed in 
140 So 922, 224 Ala 702—Hill v 
Decatur Ice & Goal Co, 122 So 
838, 219 Ala 880 

Ariz—^Lee Moor Contracting Co v 
Blanton, 66 P 2d 86, 49 Anz 180 
Gal—^Brooks v Johnson, 72 P2d 194, 
22 Cal App 2d 618—Pilger v City 
of Pans Dry Goods Co, 261 P 828, 
86 cal App 277 

Idaho—^Whalen v Zinn, 96 P2d 434, 
60 Idaho 722—Oozpns Juris dted 
la Joslin V Idaho Times Pub Co, 
68 P2d 823, 824, 66 Idaho 242 
Ill—Darner v Colby, 81 ME 2d 960, 
876 Ill 658, mandate conformed to 
85 NB2d 952, 811 Ill App 852— 
Dean v Ketter, 66 NE2d 6'72, 828 
Ill App 206—Cohen v Fayette, 288 
DlApp 468 

Iowa —Gnsmore v Consolidated 
Products Co. 6 NW2d 646, 232 
Iowa 828—^Reynolds v. Skelly Oil 
Co. 287 NW 823, 227 Iowa 168— 
Comparet v Wm H. Metz Co, 271 
NW 847, 222 Iowa 1828 
Ky —Blckel Goal Go v Louisville 
Tire Co., 14 SW.2d 776, 228 Ky 
239—Saunders’ Ex’rs v Armour A 
Co, 296 SW 1014, 220 Ky 719. 
La—^Madk v Magnolia Petroleum 
Co, App, 160 So 168 
Mass—Crocker v. MacJiean, 16 NE 
2d 237, 800 Mass 266 
Mo—Burgess v Garvm, 272 SW 
108, 219 Mo App 162 
NT—^Young V Grant Lunch Corpo¬ 
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ration, 4 N Y S 2d 866, 264 App 
Div 174 

NO—^Mason v Texas Co, 176 SE 
291, 206 NC 806—Martin v 

Greensboro-Fayetteville Bus Line, 
160 SE 601, 197 NC 720 
Ohio—Halkias v Wilkoff Co, 47 N. 

B2d 199, 141 Ohio St 189 
Okl—Spartan Aircraft Co v Jami¬ 
son, 75 P2d 1096, 181 Okl 646— 
Crews v Garber, 78 P2d 855, 181 
Okl 873 

Pa—Schroeder v Gulf Refining Co 
of Port Arthur, Tex, 150 A 663, 
800 Pa 897—Rucinski y Cohn, 146 
A 445, 297 Pa 105—Pamter v. 
Roth. 180 A 49. 118 Pa Super 474 
Va—Master Auto Service Corpora¬ 
tion v Bowden, 19 S E 2d 679, 179 
Va 607 

Wash—Miles v Pound Motor Go, 
117 P2d 179, 10 Wash 2d 492— 
Walter v Everett School Dist No 
24, 79 P 2d 689, 195 Wash 45 
89 C J p 1365 note 82 
Burden of proof as to employment 
generally see supra S 12 
Control over filling statioiL attends 
ant 

In action for injuries suffered as 
the result of igmlting of gasoline neg¬ 
ligently sold by filling station at¬ 
tendant, burden was on plamtiff to 
establish that defendant exercised 
some control over attendant who 
sold the gasoline —Greivmg v. La 
Plante, 181 P2d 898, 166 Kan 196. 

66. Cal—^King v Emerson, 288 P 
1099, 110 Cal App 414, adopted 294 
P. 768, 110 Cal App 414 

Ill—Darner v Colby, 81 NE2d 960, 
875 Ill 668, mandate conformed to 
86 NE2d 952, 811 Ill App 862— 
Dean v Ketter, 65 NE2d 672, 828 
Ill App 206—^Haynes v Holman, 
49 NE2d 824, 319 Ill App 896— 
Flood V Bitzer, 40 N E 2d 657, 818 
Ill App 359 

Okl—Greia v Smith, 126 P2d 768, 
190 Okl 617 

Or—^Hantke v Hams Ice Mach 
Works, 64 P 2d 298, 162 Or 564 
89 C J p 1366 note 88. 

67. Ill—^Darner v Colby, 81 NE 
2d 960, 876 Ill 668, mandate con¬ 
formed to 86 NE2d 953. 811 Ill 
App 862—^Dean v Ketter, 65 N 
E2d 672, 828 Ill App 206—Haynes 
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the scope or course of his employment *8 The bur¬ 
den IS also on plaintiff to show negligence on the 
part of defendant's servants,®* and that it was the 
cause of plaintiffs injury *>^0 

If the action is based on the employment of an 
incompetent servant, the burden is on plaintiff to 
show that the servant was in fact incompetent^i 
and that defendant knew or could have known of 
such mcompetency by the exercise of reasonable dil¬ 
igence Where plaintiff seeks to fasten liability on 
defendant under the emergency servant doctrine, it 
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is part of plaintiffs case to establish the emergency' 
which necessitated the calling of an assistant.A 
plaintiff claiming that the wrongful acts of an em¬ 
ployee were ratified by the employer has the bur¬ 
den of so proving 74 in an action against a servant 
for wrongful conversion the burden has been held to 
be on plaintiff to show that, although acting under 
the direction of the master, the servant knew that 
his act was in effect a conversion 76 

The burden rests on defendant to rebut a prima 
facie case or showing made by plaintiff 76 De- 


T. Holman, 49 NE2d 824, 319 Ill 
App 396—^Flood v Bitzer, 40 NH 
2d 667, 818 Ill App 869 

89 C J p 1855 note 84 

68- US—^NTational Battery Co v 
Levy, CCA Minn, 126 F2d 83, cer¬ 
tiorari denied Levy v National 
Battery Go, 62 S Ct 1294, 316 U 
S 697, 86 LBd, 1767—P P Col¬ 
lier & Son Distributing Corpora^ 
tion V Drinkwater, CCANC, 81 
r2d 200—^Edwards v Qiai, DC 
Neb, 46 P Supp 17—^Diamang v 
Western Umon Tel Co, DCOkl, 
24 PSupp 782 

Ala —^BEill V Decatur Ice & Coal 
Co. 122 So 388, 219 Ala 880— 
Augusta Pnedman'a Shop v 
Yeates, 118 So 299, dl6 Ala 434. 

Ill—Cohen v Payette, 288 Ill App 
468 

Iowa —Grismore ▼ Consolidated 
Products Co, 6 NW2d 646, 282 
Iowa 828 

Lia—May v Yellow Cab Co, 6 La 
App 614 

Me—^Neallus v Eutchmson Amuse¬ 
ment Co, 189 A 671. 126 Me 469. 
65 A.LR 1191 

Md—Carroll v Hillendale Golf Club, 
144 A 698, 166 Md 542—Philadel¬ 
phia, B & W. B Co V Stumpo, 
77 A 266. 112 Md 671 

Mass—^HenriQues y Franklin Motor 
Car Co. 157 NE 680, 260 l^a 
618 

Mo—Oganaso v Mellow, 201 SW2d 
866—Green v Western Union Tel 
Co, App, 68 S W2d 772 

NY—^Taub v. New York Board of 
Fire Underwriters, 266 N Y S 644, 
288 AppDiy 687, motion granted 
189 NE 699, ,268 NY 666—Bern¬ 
stein V East 167th Street Corpora¬ 
tion, 298 NYS 109, 161 Misc 886 

N C —^Martin y Greenaboro-Payette- 
viUe Bus Line, 160 SE 601, 197 
NC 720 

ND—^Parker Motor Co v Northern 
Pocking Co. 227 NW 226, 68 N 
D 686—^Eohlman y Hyland, 210 
NW 648, 64 ND. 710, 60 ALR 
1487 

Ohio—Halkias v Wilkoff Co, 47 N 
E 2d 199, 141 Ohio St 189 

Okl—SparUn Aircraft Co v Jami¬ 
son. 76 P2d 1096, 181 Okl 646— 
Crews V. Garber, 78 P 2d 856. 181 


Okl 878—Wilson & Co y. Shaw, 
10 P 2d 448, 157 Okl 84 
Or—^Hantke v Hams Ice Mach 
Works. 64 P 2d 298, 162 Or 564 
Pa—Sebastianelli v Cleland Simp¬ 
son Co. 81 A 2d 670, 162 Pa Super 
208—^Painter v Roth, 180 A 49, 
118 Pa Super 474—Seman v 

Schwartz. Com PI, 4 Sch Reg 894, 
61 York Leg Rec 148 
Tex—^Missoun-Kansas-Texas R Co 
of Texas y Salsman, Civ App, 58 
SW2d 1026, error dismissed—Gui¬ 
tar y Wheeler. Civ App, 86 SW. 
2d 826, error dismissed—^McCoy y 
Beach-Wlttman Co, Civ App , 22 
S W 2d 714, error dismissed— 
Mayes y American Nat Ins Go, 
Ciy App. 16 S W 2d 338—^Rosen¬ 
thal Dry Goods Co v Hillebrandt, 
Civ App, 299 SW 665, reversed 
on other grounds. Com App, 7 S 
W2d 621, rehearing denied 9 S 
W 3d xxiii 

Ya —Master Auto Service Corpora¬ 
tion y Bowden, 19 S E 2d 679, 179 
Ya 607 

89 C J p 1855 note 86 
Jgeentry on employez's hnslness 
In action to hold employer liable 
for negligence of employee, on proof 
of deviation by employee from em¬ 
ployer's business, the burden shifts 
to plaintiff to establish a reentry on 
such business —Caldwell v Unity In¬ 
dustrial Life Ins Co, La App, 17 
So 2d 757—Williamson v De Soto 
Wholesale Grocery Company, Inc, 
La App. 16 So 2d 789 
Employment of peaoe oflioer by pri¬ 
vate person 

A plaintiff seekmg to hold a pri¬ 
vate employer liable for the wrong¬ 
ful acts of a constable or peaoe offi¬ 
cer has the burden of proving that 
the acts were performed in the 
course of his duties to his private 
employer, rather than in his official 
or pubhc capacity—^Erie R Co v 
Johnson, GCA.Ohio. 106 P 2d O'SO— 
Red River Lumber Go v Carde¬ 
nas, C.CACal, 95 P.2d 167 

89. US—P P Collier & Son Dis- 
tnbutmg Corporation v Dnnkwa- 
ter, CCANC., 81 P 2d 200. 

NJ—Barbero v Pellegrino, 166 A 
765, 108 NJLaw 166 
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N C —Martin v Greensboro-Payette- 
ville Bus Line, 160 SE 601, 197 
NC 720. 

89 C J p 1855 note 80. 

Last olaar ohsxLoe 
In order to establish liability un¬ 
der “humamtanan doctrine," or "last 
clear chance,” plaintiff must prove 
that servant saw person in place of 
danger, but failed thereafter to use 
ordinary care to avert injury—Okla¬ 
homa Ry Co V Overton, 12 P 2d 587, 
168 Okl 96—Gypsy Oil Co v. Ginn, 8 
P 2d 714, 152 Okl 80 
7a Okl —Spartan Aircraft Co y 
Jamison, 76 P2d 1096, 181 Okl. 
646 

89 C J p 1356 note 81 

71. U S —Texas Breeders & Racing 
Ass'n V Blanchard, C CLA Tex, 81 
F2d 382, motion disnussed 85 F. 
2d 1019. 

72. US —Texas Breeders & Racing 
Ass'n V Blanchard, CCA Tex, 81 
P2d 882, motion dismissed 85 F 
2d 1019 

Mo—Porter v Thompson, 206 SW. 
2d 609 

89 C J p 1366 note 7d 

73. Pa—Saldukas v McKerns, 16 
A 2d 30, 840 Pa 118—Saladukas v. 
McKerns, Com PI. 7 Sch Reg 97. 

74. U.S —Ene R Co v. Johnson, 
CCAOhio. 106 P2d 550 

Okl—Mason y Nibel. 268 P. 121, 129 
Okl 7 

7& Colo —Ashcraft v Tucker, 216 
P 877. 73 Colo 363, 28 A L R 69S. 
7a us —Strawser v Norfolk & W. 

Ry Co, CCAOhio. 24 P2d 411. 
DC.—Western Umon Telegraph Co. 
V Scrivener, 18 F2d 162, 67 App. 
DC 120 

Ga—Haygood v Bell, 157 SE 289, 
42 Ga App 602 

Md—Jones v Sherwood Distillmg 
Co. 132 A 278, 160 Md 24 
Mo —Glossip V. Kelly, 67 S W 3d 518, 
328 Mo App 892 

Tenn—^The Yogue, Inc, v Cox, 190 
S.W2d 807, 28 Tenn App 844. 

39 CJ p 1856 note 89 
Statu of mssseager boy 
Where evidence established that, 
at time bicycle struck pedestrian, 
bicyclist who was a telegraph me»- 
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fendant ordinarily has the burden of establishing an 
affirmative defense asserted by him Where it is 
claimed that under the facts of the case a judgment 
in favor of the servant is a bar to recovery against 
the master, the burden of proof is on the one assert¬ 
ing the claim A master claiming that he is not 
hable because he was merely actmg as agent for oth¬ 
ers has the burden of so pro\'ing ^9 A general mas¬ 
ter, who seeks to avoid liability for the negligence of 
his servants on the ground that they were pro hac 
vice servants of another, has the burden of estab¬ 
lishing the new relation and m this connection 
the burden has been held to be on him to show not 
only that he loaned the servant,but also that he 
surrendered control and direction over the servant 
10 the borrower 

Liability for acts of independent contractor or his 
servants If it is sought to charge the employer with 
liability for injuries sustained during performance 


of work by an alleged employee, and defendant 
clauns that he is not liable because the work was 
being done by an independent contractor, the burden 
is on him to prove such relationship,especially 
where a prima facie case to show the relation of 
master and servant is made out,^^ or where the facts 
recited are as consistent with the theory of the re¬ 
lationship of master and servant as with that of in¬ 
dependent contractor.SB If the facts are such as to 
exempt the owner of the property improved, or the 
person for whom the work is being performed, from 
liability for the acts of those performing such work, 
it devolves on the person claiming such exemption to 
make proof of the terms of the contract, showing 
that the relation of master and servant did not ex- 
istSS On the other hand, if it appears that the work 
was in fact done by an independent contractor, the 
burden is on plaintiff to show facts bringing the case 
within an exception to the general rule exempting 
the employer for liability resulting from work so 


aenger boy bad left hia work for 
tbe day and was engaged In person¬ 
al afEairs, presumption that bicyclist 
was acting in course and scope of 
his employment, arising from fact 
that he was dressed in the tele¬ 
graph company's uniform, was re¬ 
butted—^Futterman v Westem Un¬ 
ion Tel Co, DC La., 48 FSupp 729 

77. NJ.—Garton v Public Service 
Electric & Gas Co, 189 A 403, 
117 N JLaw 620 

Bpedal defense peoollazly within, de¬ 
fendant's knowledge 
Defendant has been held bound to 
estfiLblish a special defense peculiar^ 
ly within its knowledge and not eas¬ 
ily contradicted by plaintiff—^Harris 
V George B Eldndge, Inc. LaApp, 
164 So 494 

78. Minn —Berry v Daniels, 263 N 
W 115, 195 Mum 866 

79. Cal —Campbell. State Compensa¬ 
tion Ins Fund, Intervener v. Fong 
Wan, 141 F2d 43. 60 CalApp2d 
568 

89. US—Central R. Co of New 
Jersey v DeBusley, CC.APa, 261 
F BSl 

Wash—Clarke t. Bohemian Brewer¬ 
ies, 110 P2d 197, 7 Wash 2d 487 
81. Iowa—^Anderson y. Abramson, 
13 NW2d 815. 234 Iowa 793 
Wash—Clarke v Bohemian Brewer¬ 
ies, no P2d 197, 7 Wash 2d 487. 

88. Iowa —Anderson v Abramson, 
18 N.W2d 815, 234 Iowa 792 

BSL Aric—Warren v. Hale. 168 SW 
2d 61, 208 Ark 608—^Mississippi 
River Fuel Corporation v Young. 
67 S.W2d 681, 188 Ark 675 
Gcl— Ooipus jUxlB oltsd la Mitchem 
y. Shearman Concrete Pipe Co, 
166 SB 889, 46 GaApp. 809. 


La—lOospns Juris anoted la Taylor 
y Victoria Nay Co, App, 176 So 
619, 523—Crysel y Gifford-Hill & 
Co , App, 168 So 264—Goetschel v 
Olasaell-Wllaon Co. 127 So 81, 18 
La App 424 

Minn—Gilbert v Megears, 267 NW 
73, 192 Minn 496 

NY—Cozpns Jiuria duotsd m Adams 
y F W Woolworth Co, 267 NY 
S 776, 780, 144 Misc 27 
Okl—^Ellis & Lewis y Trimble, 78 
F2d 312, 182 Okl 414 
Pa—Coipiui Jans died la Bross v. 
Varner, 48 A 2d 880, 882, 159 Pa 
Super 496 

Tenn—^National Life & Accident Ins 
Co y Morrison, 162 S W 2d 601. 
179 Tenn 29—^Knight v Hawkins. 
173 SW2d 163, 26 Tenn App 448 
—^Bly y Rice Bros, 167 S W 2d 
85>5, 26 Tenn App 19 
Tea—Glauer y Roberts, Civ App. 
108 SW2d 839—Dr Pepper Bot¬ 
tling Co. y Rainboldt, Civ App, 66 
S W 2d 496, reversed on other 
grounds Schroeder v Rainboldt, 
97 SW2d 679, 128 Tex 269—Com¬ 
mercial Credit Co. v Groseclose, 
OivApp, 66 SW2d 709, error dis¬ 
missed—^Moreman y Armour & 
Co, Civ App, 65 S W 3d 834, error 
refused 

89 C J p 1866 note 96. 

Opazatioa of amustment dsvloeg 
One who holds himself out to the 
public as operating all of the amuse¬ 
ment devices in a group carries the 
burden of proving that a particular 
device was opeiated by an mdepend- 
ent contractor and not by himself 
—Shankland y Morns & Castle 
Shows, 4 LaApp 326 
Bk La —Corpus Juris auotsd In 
Taylor y. Victoria Nay. Oo.. App, 
176 So 619. 628 
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N Y —Cozpiui JiulB gnoted In Adams 

V P. W Woolworth Co, 257 NY. 
S 776, 780. 144 Misc 27 

39 C J p 1367 note 96 

85. La—Ooxpns Jnns guotad In 
Taylor y Victoria Nav. Co, App, 
176 So 519, 5i38 

N Y —Corpus Juris gueted In Adams 

V F W Woolworth Co, 267 NT 
S 776, 780, 144 Misc 27 

Temr—^Bly y. Rice Bros, 167 SW 
2d 855, 26 Tenn App 19—Tennes¬ 
see Valley Appliances y Rowden, 
146 SW2d 845, 24 Tenn App 487 
Wash—^Dishman v Whitney, 209 P. 
12. 121 Wash 167, 29 ALR. 460 

86. Tex—Ochoa v. Winench Motor 
Sales Co, 94 SW2d 416, 127 Tex. 
642, on remand Winench 3lotor 
Sales Co y. Oohoa, Civ App, 98 
SW3d 286—Taylor, B & H R 
Co y Warner, 82 S W 868, 88 
Tex 642—^Texas Co v Freer, Civ. 
App. 161 SWi3d 907, error dis¬ 
missed, judgment correct—Gibson 
y Gillette Motor Transport, Civ 
App, 188 S W 2d 293, error refused 
—Broaddus y. Long, Civ App, 126 
SW2d 840, affirmed 188 SW2d 
1067, 186 Tex 868—^Buckley v 
Gulf Refining Co, Civ App, 123 S 
W 2d 970, error dismissed, judg¬ 
ment correct. 

Bngagsmsnt of Independent oontnu). 
tor by vendor of Siousa 
Where vendor sold house under 
contract requiring him to instcUl a 
sewer line and fixtures, in action for 
personal injunes sustained by child 
who fell into sewer ditdh, existence 
of a contract whereby vendor en¬ 
gaged an independent contractor to 
install the sewer line was a matter 
to be proved by the vendor—^Evans 
V. Blliott, 17 SB 2d 126, 220 NC. 268 
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performed Thus, a plaintiff seeking to impose 
liability on defendant on the ground that defendant 
did not exercise due care to secure a competent con¬ 
tractor must so prove,®* 

c. Admissibility 

(1) In general 

(2) Existence of relation of master and 

servant 

(3) Scope of employment 

(4) Negligence of servant 

(1) In General 

The admissibility of evidence in actions by a third 
person against an employer for injuries caused by a 
servant or independent contractor is governed by the 
general rules as to the admissibility of evidence in civil 
actions. 

General rules apply in respect of the admissibility 
of evidence in actions against a master to recover 
for injuries inflicted by the acts or omissions of his 
servants,** or of a contractor engaged to do work 
for him.*® Where the liability of the master is 
based on his alleged negligence in selecting an in¬ 
competent servant, evidence of the habits of the 
servant is admissible to show that he was not a suit¬ 
able person to be employed, and that the master, 
by reasonable diligence, might have discovered what 


his habits were ,*^ and a like rule applies where the 
relation is that of contractor and contractee, instead 
of master and servant.** So, evidence of the serv¬ 
ant’s habit of doing the act resulting m the injury 
IS admissible to show that the master knew of and 
permitted the act, or m the use of ordinary care 
should have known of it ®* 

Ratification as basis for punitive damages Qr- 
cumstantial evidence tending to prove ratification of 
an employee’s wrongful act, so as to charge defend¬ 
ant with liabihty for punitive damages, is admissi¬ 
ble** Thus, ratification of agent’s wrongful and 
oppressive conduct by the principal may be shown 
by the fact that the servant is continued in the em- 
plojrment of the principal after notice of the commis¬ 
sion of the willful wrong, on the question of allow¬ 
ing punitive damages.** 

(2) Existence of Relation of Master and 
Servant 

Competent evidence is admissible in an action against 
the master on the issue whether the person committing 
the tortious act was or was not a servant or an inde¬ 
pendent contractor 

Any competent evidence tending to prove the re¬ 
lation of master and servant is admissible.** Tes¬ 
timony of an employee that he was employed by the 


87. Tex^li E Whitham Const Co 
V WiUuna, Civ App, 90 S W 2d 
916 

89 C J p 1366 note 94. 

88. Fa;—^Fuller y Palozzolo, 197 A 
226, 829 Pa 93 

89. Iowa —^Evenn^ham v Chicago, 
B & Q R Co. 127 NW 1009. 148 
Iowa 66>2, Ann Cas 1912C 848 

89 C J p 1867 note 99 
Evldeaoe held admlanhle 

(1) Generally 

Ala—^Alabama Fuel & Iron Co v 
Powaakl. 166 So 782, 283 Ala 66 
Ky—Couner-Jouinal & Louisville 
Times Co v Czossland, 188 SW 
2d 428, 800 Ey 361 
Mo—^Hinson v Morris, App, 298 
SW 364 

N T —Young V Grant Lunch Cor¬ 
poration, 4 NTS 2d 866, 264 App 
Div 174 

Tex—^Loyd V Herrington, Civ App, 
178 S W 2d 694, reversed on other 
grounds 182 SW2d 1008, 143 Tex 
186 

(2) On Issues of notice and due 
care—^Hozian v Crucible Steel Cast¬ 
ing Co, 9 NE2d 143, 182 Ohio St 
458, 112 ALR 883 

(8) On question of malice or 111 
will—^Eomec v Mike Horse Mining 
& Milling Co, Mont, 180 P 2d 252 
(4) On question whether defend¬ 
ant was operating mine—-Deep Vein 


Coal Co V Dowdle, Ind, 66 NE2d 
598 

Svldenoe held Saadmlssl'ble 

(1) Generally 

Ala —^\^'’estem Union Tel Co v 
Gorman, 199 So 702, 240 Ala 482 
La —^Harris v George E Eldridge, 
Inc, App, 164 So 494 
Or —Tauscher v Doernbecher Mfg 
Co, 66 P Sd 318, 153 Or 153 

(2) Certified copy of police court 
record sho'ning that plaintiff was ar¬ 
rested, charged with breach of peace 
and loitering, pleaded nolo conten¬ 
dere, and was convicted on former 
charge—^Erowka v. Colt Patent Fire 
Arm Mfg Co, 8 A 2d 6, 125 Conn 
705 

(3) Order of industrial accident 
commission prohibiting employers 
from requiring employees to perform 
any function in proximity to high- 
voltage line—^Hayden v Paramount 
Productions. 91 P 2d 231, 88 Cal App 
2d 287 

80 . Evidenoe held adxnlssllde 

(1) Where a contractor is sought 
to be made liable for an injury to azi 
employee of a subcontractor by the 
fall of a building, evidence is admis¬ 
sible, on the issue of notice to de¬ 
fendant, that some time before the 
accident the supenntendent of the 
building notified defendant that the 
building was unsafe —^Nelson v. 
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Young, 87 NYS 69, 91 App Div 467, 
affirmed 72 NE 1146, 180 NY 628 
(2) Where an employee of a sub¬ 
contractor was Injured on a train 
of the construction company, evi¬ 
dence is admissible to show that the 
employee frequently rode on the 
train, and that the construction com¬ 
pany made no objection—^Mathews 
V Great Northern R Co, 84 NW. 
101, 81 Minn 363, 83 Am S R 388 

9L Tenn —Southern Ry Co v 
Hooper, 65 SW2d 847, 16 Tenn 
App 112 

39 C J p 1357 note 14 
Negligence of servant see infra sub¬ 
division c (4) of this section 

98. NY—^Berg v Parsons, 86 NY. 
S 780, 90 Hun 267, reversed on 
other grounds 60 N.E 967, 166 
NY 109, 66 Am SR 642, 41 L. 
RA 891 

93. Ill—Sammis v Chicago, B & Q 
R Co, 97 Ill App 28 

Mich—Schulte v Holliday, 19 N.W. 
762, 64 Mich 78 

94. NY —Harness v Amencan 

League Baseball Club, 185 NYS 
682 

96. Miss.—Pullman Co v Alexan¬ 
der. 78 So 298. 117 Miss 848 

88k Ey—Greene v. Pennington. 108 
SW2d 1013, 270 Ey 28 
Admissibility of evidence on Issue of 



§ 615 


MASTER AND SERVANT 


57 C.J.S. 


party sought to be charged is competent to establish 
the fact of employment On the other hand, ex¬ 
trajudicial declarations or statements of an em¬ 
ployee, standing alone, ordinarily are not admissible 
to establish the status of such person as an em- 
ployee,®8 although, where there is other evidence 
sufficient to show such employment prima facie, such 
declarations or statements are admissible in corrob- 
oration,9S especially when they constitute a part of 
the res gestse and were made at the time of, and in 
connection with, the transaction in question ^ 

In order to show the relationship of master and 
servant, evidence of the giving of orders by the for¬ 
mer to the latter,2 or evidence that the master’s 
name was on the wagon which the servant was driv¬ 
ing,® that the uniform and tools of the alleged serv¬ 
ant were visibly marked with defendant’s name,^ or 
that business cards of defendant were found in the 
vehicle® has been held admissible. Where the serv¬ 
ant of one master is loaned to another master, evi¬ 
dence is admissible to show which one was his em¬ 
ployer;® and in this connection the fact that the 


general employer is in the business of renting ma¬ 
chines and men is relevant, since in such case there 
is more likely to be an intent to retain control over 
the mstrumentality.7 Immaterial evidence on the 
question whether the person committing the tortious 
act was the employee of the person sought to be 
charged is properly excluded ® 

Independent contractor or servant. Any legal ev¬ 
idence IS admissible to show that the alleged servant 
was or was not an independent contractor, or the 
servant of an mdependent contractor.® In this con¬ 
nection, the contract between the parties is not con¬ 
clusive on a third person suing for injuries Thus, 
notwithstanding the existence of a written contract 
between the employer and the party engaged to do 
the work, evidence may be admitted to show the 
dealings and course of business of the parties,^^ and 
the authority or control exercised by the party 
sought to be charged.^® It has been held proper to 
introduce in evidence a liability insurance policy, in 
determining the status of the offending person as an 
employee or an independent contractor 


employment generally see supra S 

12 . 

EvlOeiLoe Tuna. admissiTale 

(1) Generally 

Ind—Deep Vein Coal Co. v Dowdle. 
66 NESd 698 

Ky—Greene v. Penmngton. 108 SW 
2d lOlS. 270 Ky 88 
Pa—Witherow v A, P Rees, Inc, 
Com PI, 62 DauphCo 489 

(2) Written agreements 

U 8 —Southern S 8 Go y Meyners, 
C.CATex, 110 F2d 376, certiorari 
denied 61 SCt 40, 811 US 674, 
86 IiEd 488 

Tenn—^Texaa Co v Ingram, 64 8 
W2d 208, 16 TennApp 267 

(3) Defendant’s daily report 
sheets and pav toU"—TA rr*” D'*iry 
Co Y. Parker, 228 SW 6, 144 Ark. 
401 

87. Fa.—^Sebastianelli y Cleland 
Simpson Co, 81 A 2d 670, 162 Fa,. 
Super 208. 

98. La—^Mancuso y Hurwits-Mintz 
Furniture Co, App, 188 So 461 

Miss—Byrd y. Anderson-Tully Co, 
6 So 2d 819 , 

Tex—^McAfee v TraYis Gas Corpo¬ 
ration, 163 SW2d 442, 187 Tex | 
814—Western Union Tel Co v ; 
Brown, Civ App, 297 S W. 067 

99. Tex —^McAfee v Travis G^as 
Corporation. 168 SW2d 442, 187 
Tex 814—Western Union Tele¬ 
graph Co Y. Brown, Civ App, 297 
SW. 267. 

1. Pa.—Sebastianelli y Cleland 
Simpson Co, 81 A 2d 570, 162 Fa 
Super 208 

Tex—^McAfee y. Travis Gas Corpo¬ 


ration. 163 SW2d 442, 187 Tex 
314—Western Union Tel Co v 
Brown, Civ App, 297 SW 267 
8 . Mo—Steinhauser v Spraul, 21 S 
W 616, 114 Mo 551. reheard 21 

5 W 859, 114 Mo 661 

3. Mich—Schulte Y Holliday, 19 N 
W 762, 64 Mich. 73 

Mo—^Fleishman y Polar Wave Ice 

6 Fuel Co, 127 SW. 660, 148 Mo 
App 117 

4 . Pa—Roskins v. Peoples, 42 Fa. 
Super 611 

6 . Minn —^Langworthy v Owens, 
138 NW 866 , 116 Minn 842 

6 k US —^Bertino v Marion Steam 
Shovel Co, CCAMo, 64 F 2d 409 

7, Cal—Lowell v Hama, 74 P 2 d 
651, 24 Gal App 2d 70 

8 , Colo —Thayer v Kirchhof, 266 
P 226, 83 Colo 480 

Bontss of defendant’s drivers 
In an action for injuries sustained 
by reason of the negligence of the 
driver of a wagon said to belong to 
defendant, testimony as to the routes 
of defendant's drivers on the morn¬ 
ing of the accident, for the purpose 
of showing that the wagon referred 
to was not one of defendant’s, was 
properly excluded —Perlstein v. 

Amencan Express Co, 69 NE 194, 
177 Mass 680. 62 LRA 969. 

9. Mo—^Andres v Cox, 28 SW.2d 
IO 166 , 223 Mo App 1139 

89 C J p 1857 notes 8 , 9 
Bvldenoe as oosfLloiliig or ooaolusive 
Where evidence is conflicting as 
to contract, proof that inspector on 
job exercised control over details Is 
admissible to show nature of con¬ 
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tract, but, wher« relation of inde¬ 
pendent contractor is conclusively 
established, fact that mspector on 
Job may have exceeded hia dutiea 
and exercised control over details is 
immaterial —^Lone Star Gas Co v. 
Kelly, Tex Com App, 46 SW2d 666 
—Clark V Lynch, Tex Civ App, 139 
SW2d 294 
Wzitten estliiiate 

In tenant's action agamst landlord 
for injuries resulting from negli¬ 
gence of paper hanger in operation 
of machine used in removing wall¬ 
paper, the admission of paper hang¬ 
er’s written estimate for doing the 
work was not error, since it had 
bearing on auestion whether he was 
a servant of landlord or an inde¬ 
pendent contractor ^Berman v.. 
Greenburg, 60 NEdd 773, 814 Mass. 
666 

IOl U S —Manon Steam Shovel Co. 
V Bertino, CCAMo, 82 F2d 641,. 
rehearing denied 82 F2d 946, cer¬ 
tiorari denied 67 SCt 17, 299 U. 
S 666 , 81 LBd 409 
Mo—Andres v Cox, 28 SW2d 1066; 
223 Mo App 1189 

Okl—World Pub Co v Smith, 161 
P2d 861, 195 Okl 691 

11. Tenn —Gulf Refining Co or 
Louisiana v Huffman & Weakley,. 
297 SW 199, 166 Tenn 680 

IS. Okl—World Pub. Co v Smithy 
161 P 2 d 861, 196 Okl 691 
Tenn—Gulf Reflmng Co of Louisi¬ 
ana V Huffman 6 b Weakley, 297 S*. 
W. 199, 166 Tenn 680 

13k Ala.—^Moore-Handley Hardware 
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Where the servant is also a police officerj evidence 
of such fact is admissible, it being material to show 
in what capacity he was acting at the time of the 
injury,!^ and, on an issue whether a person com¬ 
mitting an assault on plaintiff was acting as a po¬ 
lice officer or as a servant of defendant, evidence 
tending to show the extent of authority exercised 
by defendant, in and about the village in which its 
plant was located, is admissible.^(» 

(3) Scope of Employment 

Competent evidence li admlisible to prove or dis¬ 
prove the fact that the servant committing the tortious 
act was acting within the scope of his employment at 
the time. 

Any evidence having a legitimate tendency to 
prove or disprove the fact that the servant was act¬ 
ing within the scope of his employment at the time 
of the injury complained of is admissible It is 
competent to show what acts were customarily per¬ 
formed by defendant’s servant ^7 Evidence of pre¬ 
vious acts of the servant reasonably related in point 
of time to the act complained of is admissible 
The fact that a servant has returned to his line of 
travel, after having deviated therefrom, is a cir¬ 
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cumstance which may be considered with other facts 
involved, in ascertaining whether the servant is act¬ 
ing in his employer’s business.^® Evidence of or¬ 
ders given by the master may be admitted,®® and 
also evidence of a custom to disregard them for the 
purpose of showing that the orders had been waived 
by the master Evidence of instructions or direc¬ 
tions given by defendant’s employee is inadmissible 
to charge defendant with liability where it does not 
appear that the employee had authority to give such 
instructions or directions,®® or that defendant au¬ 
thorized or ratified them ®® 

(4) Negligence of Servant 

General rules of evidence have been applied In de¬ 
termining the admissibility of evidence, in an action by 
a third person against the master, to show negligence 
of the servant 

In an action by a third person against an employ¬ 
er based on the negligence of his servant, general 
rules prevail in determining the admissibility of 
evidence as to the negligence of the servant ®^ Evi¬ 
dence is inadmissible on behalf of the master to 
show that he properly instructed the servant as to 
the use of the property,®® or that instructions were 


Co V Williama, 189 So 767, 238 
Ala 189 

89 C J p 1867 note 8 [b] 
lift. Md—^Deck v Baltimoi^ & O R 
Go, 69 A 650. 100 Md 168, 108 
Am SR 899 

16. Miaa —-Walters v. Stonewall 

Cotton Mills, 101 So 496. 136 Misa 
861 

16. Mo—^Fiehansr v. Byermann Gon- 
tractlngr Co, 68 SW2d 80. 838 
Mo 874 

39 C J p 1868 note 80 
Bvldenoa held admissible 

(1) Generally—Guinan v Famous 
Flayers-Lasky Corporation, 167 N 
B 236, 267 Maas 501. 

(2) It may be shown that defend¬ 
ant's name was on the vehicle driven 
by the servant at the time of the 
Injury —^ETLeishman v Polar Wave 
Ice & Fuel Co, 127 S.W 660, 148 Mo 
App 117. 

Bvldenoe bald Inadmissible 

(1) Generally—^McDonald v Coop¬ 
erative restaurant, 64 F2d 888. 62 
APPDC 48 

(2) The conduct of a servant is 
not evidence of his authority to com¬ 
mit a tort, although he had been 
employed a long* time and was not 
called as a witness to deny his au¬ 
thority.—^Eletcher v WUlis, 62 NH. 
2, 180 Mass 248. 

(8) Where a servant testifies that 
no authority had been given him to 
invite anyone to come on the prem¬ 
ises. evidence that instructions had 
been given him not to permit per¬ 


sons to visit such premises is im¬ 
material—Houston & T C R Co 
V Bulger, 80 SW 677. 85 Ter Civ 
App 478 

(4) In action against telegraph 
company for injuries sustained when 
bicyclist filleged to be companjr's 
agent or servant ran agamst plain¬ 
tiff, evidence that other messenger 
boys on sporadic occasions went on 
missions of their own in no way con¬ 
nected with their employment while 
in uniform was without probative 
force as showing that bicyclist on 
occasion of accident was on such a 
mission—Western Union Tel. Co v 
Gorman, 199 So 702, 240 Ala 482 
(6) Where a case is tried on the 
theory that the act of defendant's 
driver in whipping up his horses was 
an act performed in furtherance of 
his duty as an employee, evidence 
that defendant did not allow him to 
use a whip was immaterial—^Tier v 
Miller, 79 A 417, 80 NJLaw 691. 

17. Ark—St Louis. I M & S 
R Co V Pell. 115 SW 967, 89 
Ark 87 

18. Ala.—^Louisville & K R Co v. 
Chamblee, 64 So 681, 171 Ala 188, 
AnnCasl918A 977 

mtarfezenoe with oompstitors' em¬ 
ployees 

Where it was part of employee's 
duties to obtain favorable display 
space on racks In stores of custom¬ 
ers. evidence of such employee's in¬ 
terference and trouble with competi¬ 
tors' employees concerning such dis¬ 
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play space, known to his employer, 
was admissible as showing scope of 
emplojrment —^Porter v Grennan 
Bakeries, 16 N W 2d 906, 619 Minn 
14 

19. NT—^Riley v Standard Oil Co, 
132 NB 97, 231 NY. 301, 22 A 
LR 1382 

90. ND—Moo V. Job, 45 NW 700, 
1 NU 140 

89 G J p 1858 note 83 

81, NC—^Fry v Southern Public 
Utilities Co, 111 SB 864, 183 N 
C 281 

28. NH—^Monn v People's Wet 
Wash Laundry Co, 166 A 499, 86 
NH 238 

Utah —^Looney v Bingham Dairy, 
283 P. 1080, 76 Utah 68, 73 ALR 
427 

83. N H —^Morin v. People’s Wet 
Wash Laundry Co, 156 A 499, 85 
NH 288 

84. Evidsnoe held iaadmlssible 
Bvidence that defendant ordered 

an animal, injured through the neg¬ 
ligence of his servant, to be shot, 
and that he expected to pay plaintiff 
its value. IB not admissible where 
liabihty is not predicated on the 
fact that defendant ordered the 
animal shot, but rather on the prior 
negligence of the servant causing 
the injury to the anlmaJ—Nulsen v 
Pneameyer, 80 Mo App 126 

86 . NJ—Read v. Pennsylvania R. 
Co, 44 NJLaw 280. 
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given the servant to be cautious ^6 Where liability 
IS predicated on negligence of the servant, evidence 
is not admissible to establish that the servant was 
ordinarily a sober, careful, or skillful man,®^ since 
no amount of skill could exonerate him from the 
charge of negligence,28 or prove that he was not 
negligent on the occasion when the injury com¬ 
plained of occurred ,29 and, conversely, in order to 
show negligence on the part of the servant, evi¬ 
dence of his general incompetency is inadmissi¬ 
ble ,88 but evidence that the servant was intoxicat¬ 
ed at the time of the accident is admissible 8i 

It has been held that e^ndence of the discharge of 
the servant after the act complained of is not ad¬ 
missible as being an implied admission by the em¬ 
ployer of the servant's negligence or incompe¬ 
tence ,82 but there is authority to the contrary.83 
It has been held that, where the negligence charged 
IS a violation of the rules of the master, a book con¬ 
taining such rules is admissible ,8^ but as to this 
there is also authority to the contrary 85 Where 
punitive damages are not recoverable, and defend¬ 
ant admits the negligence, evidence of the circum¬ 
stances of the injury and of gross negligence is in¬ 
admissible.*® 

An ordinance linuting the rate of speed of a ve¬ 
hicle has been held admissible in an action against 
owners for a tort of their driver but an ordi¬ 
nance requiring the maintenance of prescribed bur¬ 


ners is inadmissible where the absence of barriers 
was not a proximate cause of the injury.*® 

d. Weight and Sufficiency 

(1) In general 

(2) Particular applications 

(1) In General 

The general rulee governing the weight and euffl- 
ciency of evidence in civil actione have been applied In 
actions by a third person against an employer for inju¬ 
ries caused by a servant or independent contractor. 

General rules in respect of the weight and suffi¬ 
ciency of evidence apply in actions to recover from 
a master for inj'uries mflicted by his servant, or 
against an employer for the acts of independent con¬ 
tractors or their servants causing injury ®9 A pre¬ 
ponderance of the evidence is necessary^® and suf¬ 
ficient,^^ and, even in an action against a master 
for damages for a willful homicide committed by 
his servant, no element of the case need be estab¬ 
lished with such certainty as to leave no reasonable 
doubt in the minds of the jury ^2 

Prima facte showing. The evidence may be suf¬ 
ficient to make a pnma faae showing of the exist¬ 
ence or nonexistence of a material fact ^3 The re¬ 
lation of master and servant is prima facie estab¬ 
lished where it is shown that the alleged servant was 
performing labor for defendant at the time of the 
injury,^* or that he was in possession of property 


86. Ind—^Hammond ABC. Slec- 
tnc R Co V Bpyzcbalski, 46 N 
E 47. 17 IndApp 7 

87. US —^EEarriman v Fullman Pal¬ 
ace-Car Co. Mo. 86 F 868. 29 C 
CA. 194 

39 C J p 1358 note 22 
Evidence as to neffligence of master 
in selecting incompetent servant 
see supra subdivision c (1) of this 
section 

aa Tex—Adams v. International & 
G N R. Co. CivApp. 122 SW. 
895 

86. Conn —^Toung y Crystal Ice Co.. 
76 A 514 

90, Tex —St Liouis Southwestern 
Ry. Go of Texas v Hudson. Com 
App. 17 8 W.2d 798. 

89 C J p 1368 note 17. 

81. US—Northern Pac R. Co v. 
Craft. Or. 69 F 124. 16 CCA 
176 

NT—Connor v Koch, 71 NTS 886. 
68 AppDiv 267. 

88. Mass—Gillet v Shaw, 104 N. 
E 719, 217 Mass. 69—^Hewitt v 
Taunton St R Co, 46 NE 106. 
167 Mass 488. 

NT.—^New Tork Polyclimc Medical 
School and Hospital v Mason-Seop 
man Transp Co., 166 N.T S 200. 


88. NH—Martin v. Towle. 69 N 
H 31 

39 C J p 1368 note 19 

84. Me—Hobbs y Eastern R Co, 
66 Me 672. 

85. Minn—^Fonda y St Paul City 
R Co, 74 NW 166. 71 Minn 488. 
70 Am SR 841 

86). Wis—^Rueping y Chicago & N 
W. R. Co. 98 NW 843. 116 Wis 
626. 96 Am S R 1018 

87. Colo —Denver Omnibus & Cab 
Co y. Mills, 122 P 798, 21 Colo 
App 682 

88. Ohio—Guy y. Henry J Spieker 
Co, 186 NE >885, 46 Ohio App 178 

88. Pa—White y Roydhouse, 60 A 
316. 211 Pa 18 

39 C J p 1869 note 47 

4a Fla—Thomas y. Western Union 
Telegraph Co, 176 So 122. 129 Fla 
166 

Ill—Cohen y Fayette. 288 niApp 
458 

Iowa —Comparet y. Wm, H Mets 
Co, 271 NW. 847, 222 Iowa 1828. 

N J —^Barbero y Pellegrino, 156 A 
766. 108 NJIjaw 166 

Ohio.—Halkias y WilkolX Co, 47 N 
E2d 199, 141 Ohio St 189. 

41. Ga—^Rome R. Co. y. Barnett, 20 
S.E. 365, 94 Ga. 446. | 
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42, Ga—^Rome R Co y, Barnett, 
supra 

48. U S —Jacob Doll & Sons, Inc v 
Rlbeta Pa., 208 F 693, 121 CCA. 
621 

39 C J p 1860 note 94. 

ZUegality of assault 
Where plaintiff proyes that serv¬ 
ant committed assault on plaintiff in 
course of servant's employment, 
plamtiff noudces prima facie case 
against master, under presumption 
that all assaults are unlawful—AI op 
mo Downs. Inc, y. Briggs, Tex Civ 
App, 106 S W 2d 788, error dis¬ 

missed 
Pnljlio oncer 

Special police officer for railway 
company, commissioned .by governor 
under statutory authority, is prima 
facie public officer and not a private 
servant—^Thompson y Norfolk & W 
Ry Co., 182 SEL 880, 116 WVa. 705 

44. Cal —^Robinson y. George, 106 
P 2d 914, 16 Cal 2d 238 
Mo.—Oozpiis Jims qtboted ta Schide 
y Gottschlck. 48 S.W2d 777, 780, 
829 Mo. 64—Ooxpos Jnxls cited la 
MarguUs y National Enamehng A 
Stamping Co.. 28 SW.2d 1049. 1061, 
824 Mo 420 

Pa.—Ooipns Juls dted la Bross y. 
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of the owner and using it in his service at the time 
of the injury,or, as sometimes said, that he was 
performing services peculiar to defendant’s business 
or affairs on or about the latter’s property^® On 
the question whether the person causmg the injury 
was a servant or an independent contractor, evidence 
that defendant controlled the manner and means by 
which the work was done for his benefit shows, pn- 
ma facie, that the relationship was that of master 
and servant.^7 Where it appears that it was nec¬ 
essary to have a person on the spot to act in an 
emergency, and to determine whether certain things 
should or should not be done, the fact that there was 
a person on the spot who was acting as though he 
had express authority is prima facie evidence that 
he had authority.^® 

There is authority holding that proof of owner¬ 
ship of an instrumentality is not alone sufficient to 
make out a prima fame case that a person operating 
it was in the owner’s employ for that purpose and, 
as such, was at a specific time acting withm the 
scope of his authority,*® and in order to establish 
a prima facie case in this connection it must be 
shown, in addition to such ownership, not only that 
the operator was an employee of the owner but that 
he was employed generally in the business of his 
employer to operate such instrumentality®® How¬ 


ever, it IS very generally held that proof of owner¬ 
ship of a vehicle is prima facie evidence that the 
driver who caused the damage by its negligent op¬ 
eration was the servant of the owner and using the 
vehicle in the owner’s business at the time the in¬ 
jury occurred,®! although other circumstances sur¬ 
rounding the injury may overcome this prima facie 
showing If the same testimony which proves the 
relationship of master and servant also proves that, 
at the time of the act for which it is claimed the 
master was liable, the servant was not acting with¬ 
in the scope and in the course of his employment, 
the prima facie case made by plaintiff is rebutted, 
and it becomes unnecessary for defendant to ne¬ 
gate his liability as master, inasmuch as plaintiff 
has done so himself ®® 

(2) Particular Applications 

In actions by a third person against a master to 
recover for injuries sustained through the tortious acts 
of a servant or independent contractor, the sufficiency 
of the evidence has been adjudicated with respect to a 
great many matters, such as the existence of the rela¬ 
tionship of master and servant or of employer and in¬ 
dependent contractor, and the scope of a servant's em¬ 
ployment. 

In the notes will be found cases in which it was 
held that the evidence was sufficient to sustain a 
verdict or judgment for plaintiff®* or was sufficient 


Varner, 48 A 2d 880, 882, 168 Pa 
Super. 49)6 

Tex —Moreman ▼ Armour & Co, 
CivApp, 66 SW2d 884, error re¬ 
fused 

89 C J p 1961 note 96 
Work on telepkone Unea 

Evidence that workmen were 
found working on telephone lines 
was pnma facie proof that they 
were servants of company—^Kilmer 
V New York Telephone Go, 288 N Y. 
S 512, 228 AppDiv 68 

45. HI.—^Eane v Wehner, <39 NE2d 

51. 812 Ill Aipp 891 

Mo—Ooxpna Juris gnotod In Sdude 
V Gottschick. 43 SW2d 777, 780, 
829 Mo 44 

Ohio—^Hozian v Crucible Steel Cast¬ 
ing Co, 9 NE2d 148, 182 Ohio St 
463, 112 ALR 383 

SC—Polatty v« Charleston & W. C 
R Co. 44 S E 982, 67 S C 891, 100 
AmSR 750 

46. Ohio—^Hosian v Crucible Steel 
Casting Go, 9 N E 2d 143, 182 Ohio 
St 4<58—^Manchester v. Youngs¬ 
town Sheet A Tube Co., App, 46 N 
E2d 780 

Tex—^McAfee v. Travis GMls Corpo¬ 
ration. 153 SW2d 442, 137 Tex 
414 

47. Mo—Gorman v. A R Jackson 
Kansas City Showcase Works Co, 
APp , 19 S W 2d 569. 

57 C J S.—26 


48. NY—Osipoff V City of New 
York, 36 NE2d 644, 286 NY 422, 
136 ALR 1151 

49. Ohio —^Halkias v Wilkoff Co, 

47 NE2d 199, 141 Ohio St 139 
5a Ohio—^Halkias v Wilkoff Co, 

supra 

61. NY—Fiocco V Carver, 187 NE 
809, 284 NY 219 
89 C J p 1361 note 98 

52. Wash—Savage v Donovan, 204 
P 806, 114 Wash 692 

89 C J p 1361 note 99 

53. Cal—Crouch v Gilmore Oil Co., 
64 P 2d 709, 5 Cal 3d 330—Kish v 
California State Automobile Ass’n, 
212 P 27, 190 Cal 246 

54h Ala.—W E Belcher Lumber Co 
V Woodstock Land & Mineral Co, 
15 So 2d 625, 246 Ala 5—^Hanson v 
Foremost Dairy Products, 165 So 
627, 229 Ala 200 

Ark—Stout Lumber Co v Reynolds, 
1 S.W 2d 77, 176 Ark 988 
Cal —Carlson v Sun-Maid Raisin 
Growers' Ass'n, 9 P.2d 646. 121 Cal 
App 719 j 

Conn —^Mann v Leake & Nelson Go, I 

48 A 2d 441, 182 Conn 261. 

Ga—Jewel Tea Co. v Rowling, 194 
SE 393, 67 QaApp 116—Southern 
Grocery Stores v Braun, 194 SE 
219, 57 GaApp <31—Great Atlantic 
& Pacific Tea Co v Dowling, 169 
SE. 609. 43 GaApp 649 
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Ill —^Moen v Ruth's Beauty Shoppes, 

4 N E 2d 642, 287 Ill App 612 

Ind—^Deep Vein Coal Co v Dowdle, 
66 NE2d 598 

Ky —Carey-Reed Co v Hart, 58 SW 
2d 689, 246 Ky 82(5—Louisville & 
N R Co V Bryant, 252 SW 146, 
200 Ky 177. 

La —Cooper v The Powder Puff, 
App , 184 So 693—Woodall v Dick¬ 
son Ice Cream Co, App, 180 So 
193—Fulmer v Louisville & N R 
Co, App , 152 So 148 

Mich—Conover V Hecker, 24 NW2d 
774, 317 Mich 285 

N J —^Kelleher v Borden's Con¬ 
densed Milk Co, 128 A 866, 8 N J 
Misc 522 

N Y —^Hagen v. American Machine & 
Foundry Co, 287 NYS 4'57, 248 
AppDiv 612—^MacDowell v West¬ 
ern Union Telegraph Co, 279 NY 

5 360, 244 AppDiv 443, affirmed 
199 NE 622. 269 NY. 688—Rear¬ 
don V Ene R Co., 166 NY.S 287, 
179 AppDiv 874. 

Ohio —^Manchester v Youngstown 
Sheet & Tube Cjo.. App, 46 NE2d 
780. 

Okl—Wells V. Mayer, 91 P2d 784, 
185 Okl 855 

Pa—^Festl V Proctor & Schwarts, 
168 A. 864, 107 Pa Super. 849— 
Cooper V. Amenosji Stores Co, 97 
Pa Super 474—^Vogeley v. Hey, 86 
PaSuper 246—Marcus ▼. May's 
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to sustain a verdict or judgment against plaintiff 56 
More specifically, the evidence has been held sufl&- 
cient, in particular cases, to show that the servant 
was negligent®® or that his act was willful, wanton, 
or reckless,®*^ that the act of the sen^ant was the 
proximate®® cause®® of the injury, or that the mas¬ 
ter authorized or ratified the wrongful act®® in that 
he advised or procured an assault Also the evi¬ 


dence has been held sufficient to show incompetency 
of the servant,®® negligence of the master in em¬ 
ploying or retaining an incompetent or unfit serv¬ 
ant,®® negligence of the master in failing to make 
reasonable inspection ;®^ ownership by defendant of 
the instrumentalities by which the injury was in¬ 
flicted,®® that plaintiff was guilty of,®® or free 


Beauty Shop, Com FI., 29 Del Go 
432 

Tenn—Southern Ry Co v Russell, 
66 SW2d 1007. 17 TennApp 221 
Tex—Continental Paper Bag Co v 
Bos worth, ComA^pp, 276 SW 170 
—Gulf Production CO v Adams. 
CivApp. 49 SW2d 889, error re¬ 
fused—Western Union Telegraph 
Co V. Bowdoin, CivApp, 168 S 
W 1. 

Wash—^Netherlands American 

Mortg Bank v Bastem Ry & 
Lumber Co, 268 P 604, 14<8 Wash 

249 

3*9 C J iP 1^869 note 50 

66. Cal —^Pickenng ▼ California 
Airways Co, 4 P 2d 271. 117 Gal 
App >636 

DC—^McDonald v Cooperative Res¬ 
taurant, 64 F.2d 883, 62 App DC 
48 

Oa—^li£arah y Postal Telegraph & 
Cable Co. 196 S E 918, 67 GaApp 
817 

La.—^Leuag v Jersey Gold Cream¬ 
eries, App, 172 So 389—^Acres V 
Monroe Transfer & Warehouse 
Co , App . 154 So 885 
Neb—Gallagher v Law, 281 NW 
806, 186 Neb 381 
89 C J p 1369 notes 61, 62, 

66. US—Western Telegraph Co v 
Bromberg, C C A Or, 148 F 2d 288 
—^Panama R Co v. Curran, Canal 
Zone, 266 F 768, 168 CCA 114 
Ark—^Missouri Pac R Co y Hamp¬ 
ton, 112 SW2d 428. 195 Ark 836 
Cal —^Miller y Dufau, App. 172 P 3d 
686—Wallace y Kmg, 80 P 2d 628, 
27 CalApip2d 174—Callahan y. 
Harm, 277 P 529. 98 CcUApp S68 
Fla—J C Penny Co y McLaughlm, 
188 So 785, 187 Fla 694 
Ga.—^Haygood v. Bell, 167 BE, 289, 
42 Ga App 603 

111—^Pabst y Hillman's, 18 NE2d 
77. 298 III App 547 

Ey—^Davis v Graves, 6i8 S.W2d 608, 

250 Ky 654 

La.—Woodall y Dickson Ice Cream 
Co. ApPi 180 So 193—Baham y 
F. W Woolworth & Co, App, 169 
So 798, amended on other grounds 
and rehearing denied 170 So 607— 
Hams y George E Eldndge, Ino., 
App , 164 So 494—Cassidy y. Beau¬ 
ty Studio, Apip., 144 So 617—^Re- 
sor y Capelle, App, 140 So 699— 
Sebastian v. Jenness, 133 So. 468, 
16 La.App 166 

Mass —Cannon y. Crowley, 61 N E 2d 


662, 318 Mass 873—^Dragan v Ar¬ 
tiste Permanent Wave Co, SO N E 
2d 856, 308 Mans 32—Engel v 
Boston Ice Co. 4 NE2d 456, 295 
Mass 428—Gavin v BQuge, 176 N 
E 198, 275 Mass 872 
Mich—^Mayala v Underwood Veneer 
Co, 275 NW 198, 281 Mich 484 
Mo—Groebl v Betz, APPi 88 SW2d 
289 

Neb—Butler v Dixon, 239 NW 644, 
122 Neb 884 

N T —Thompson y Western Union 
Tel. Co, 26 NYS2d 433, 261 App 
Div. 994 

Ohio—^National Refining Go y Clan¬ 
cy, 166 NE 205, 81 Ohio App 99 
Pa—Jann v Linton's Lunch. 29 A 2d 
219, 150 Pa Super 653 
RI —O'Connor y Narragansett Elec¬ 
tric Co. 172 A 889. 64 RI 617. 
Tex—^Atex Const Co y Farrow, Ciy 
App, 71 SW2d 323, error refused 
—Gulf Production Co v Adams, 
CivApp, 49 SW2d 889, error re¬ 
fused 

Wash—^McEachran v Rothschild & 
Co 237 P. 711, 136 Wash 260. 
modified on other grounds 241 P 
969, 185 Wash 260 
39 C J p 1860 note 63 
67- Ill—^Vos y Franke, 202 Ill App 
188 

SSL Cal—^Madsen y Le Clair, 18 P 
2d 989, 126 Cal App 898 
Colo —Averch y Johnston, 9 P 2d 
291, 90 Colo 831 

Ill—Pabst y Hillman's. 18 NE2d 
77. 293 Ill App 647 
Va—Gregory v Lehigh Portland Ce¬ 
ment Co. 162 SE 881, 157 Va 646 

69. US—Joy y Wmder, CCAOkl, 
78 F 2d 283 

La—Cassidy y Beauty Studio, App. 
144 So 617 

Minn—^Hammerstad y Arrow Head 
Steel Products Co, 26fi N.W 488, 
196 Minn 561. 

Mo —Nolan y Joplin Transfer & 
Storage Co . App , 203 8 W 2d 740— 
Wise y Standard Oil Co of Ind, 
App, 198 SW2d 1014 
N.H —^Bmery y Tilo Roofing Co, 196 
A 409, 89 NH. 166 

N Y —^Eesten y Einhom & Singer 
Development Corporation, 249 N 
YS 205, 232 AppDiv. 144, affirmed 
180 NE 827, 268 NY 649—Kil¬ 
mer y. New York Telephone Co, 
288 NYS 612, 228 AppDiv 68 
Okl —Rabinovitz v Taylor, 129 P 2d 
860, 191 Okl 2'87 
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Pa—^Palmer y Miller North Broad 
Storage Co, 168 A 616, 105 Pa 
Super 21 

Wash—Crabb v WUkins, 109 P, 807, 
69 Wash 802 
39 C J p 1860 note 66 
aa US—Radich y, U S, CCA 
Cal. 160 F2d 616 

Ala—^W E Belcher Lumber Co y 
Woodstock Land & Mineral Co, 15 
So 2d 625, 246 Ala 5 
Cal —Sloes y General Motors Ac¬ 
ceptance Corporation, 120 P 2d 86, 
48 Cal App 2d 674—Jameson v 
Gavett, 71 P2d 987, 22 Cal App 2d 
646 

Idaho —(Hammond y McMurray 

Bros, 286 P >603, 49 Idaho 207 
RI—Vogel v McAulifle, 81 A 1, 18 
RI 791 

6L Tex —Alamo Downs, Inc. v 
Bnggs. CivApp, 106 SW2d 783, 
error dismissed 

SSL Ala—^Alabama City, G & A R 
Co y Bessiere, 66 So 605, 190 Ala 
69 

63. Tex—Chicago, R I & G Ry 
Co y Carter, CivApp, 250 SW 
192, certified questions answered. 
Com App, 246 SW 228, 112 Tex 
260, affirmed, Com App, 261 6W 
1815 

39 C J p 1860 note 62 
Vloleat temper 

In action for death of decedent 
when shot by railroad officer who 
was mvestigatmg robbery, evidence 
sustained findmg that railroads were 
negligent in knowingly employing 
officer with violent temper who 
would shoot without provocation — 
Southern Ry Co y Hooper, 66 SW 
2d 847, 1>6 TennApp 112 

64 . Cal—^McCordic v Crawford, 142 
P2d 7. 23 Cal 2d 1—Baaye v 
Craft's Golden State Shows, 111 
P 2d 746, 48 Cal App 2d 782 

66. Ill—^Heideman v Bremner, 176 
Ill App 280, affirmed 108 NE 276, 
260 Ill 439 

Ind —^Polk Sanitary Milk Co v Qua- 
liza« 172 NE 676, 92 Ind App 72 
SC—Frye v Elrod. 196 S E. 884, 187 
S.C 288 

6& Wash—Stewart v. Balfour, 98 
P. 108, 61 Wash. 127 
89 C J p 1860 note 70. 

PUiliLtUPs own aeghgenoe as prozl- 
xnata oanse of tnjnxy 
Proximate cause of injury to boy 
struck by truck while pursuing fowl 
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from,®7 contributory negligence; a waiver of rules 
or orders of the masters;®* or to show other mat¬ 
ters ®® 

The evidence has been'held insufficient in some 
cases to warrant a verdict or judgment for plain¬ 
tiff^® Further the evidence has been held insuffi¬ 
cient, under the circumstances of particular cases, 
to show that the servant was negligent'^i or that his 
act was willful, wanton, or reckless,^2 that the tor¬ 


tious act was that of a servant of defendant rath¬ 
er than that of some other person,7* that the act of 
the servant was the cause of the injury,^® or that 
the employer directed the wrongful act of the serv¬ 
ant*^® or ratified the ser\'anfs acts.^® Also the evi¬ 
dence has been held insufficient to show that the 
master was negligent in employing or retaining an 
incompetent or unfit servant*^^ or that such alleged 
negligence was the proximate cause of the injury,^* 
that plaintiff was guilty of,^® or free from,*® con- 


at request of employee of produce 
firm was held, under evidence, hoy’s 
own negligence—Edminston v Ter¬ 
rill Bros Grocery CO, 125 So 495, 
12 LaApp 873 

67. US—Western Umon Telegraph 
Co V Bromberg, CCAOr, 148 F 
2d 288 

Cal —^Miller v Dufou, App, 172 P 2d 
686 

Mass —Cannon v Crowley, 61 N E 2d 
662, 818 Mass. 878 

68: NO —Fry v Southern Public 
Utilities Co, 111 SE 864, 188 NC 
281 

69 . US—^Manon Steam Shovel Co 
V Bertino, CCA Mo, 62 F 2d 641, 
rehearing denied 82 F 2d 946, cer¬ 
tiorari denied 57 SCt 17, 299 US 
656. 81 LEd 409 

Mass—^Ferguson v Ashkenaay, 29 
NB2d 828, <807 Mass 197—^Her¬ 
rick V City of Springfield, 192 N« 
E 626, 288 Mass 212 
Mo—Wise V Standard Oil Co of 
Ind, App. 198 SW2d 1014 
N Y —Semanchuck v Fifth Ave & 
Thirty-Seventh St Corporation, 49 
NE2d 607, 290 NY 412 
Partlonlar matters 

(1) Absence of participation by 
president of corporate defendant — 
Dugan V Midwest Cap Co, Iowa, 229 
NW 847 

(2) Duty of master to see that 
equipment is maintained in reason¬ 
ably safe condition —^Baaye v 
Craft’s Golden State Shows, 111 P 2d 
746, 43 Gal App 2d 782. 

(3) Violation of statute—Wolmetz 
T William Treib, Inc., 53 N Y S 2d 
499, 269 AppDiv 679 

(4) Waiver of employer's rule 
against carrying of passengers in 
employer's automobiles —^Pettit v. 
Swift & Oo, 2rSl NW. 44, 208 Minn 
270. 

TOl Ala—Great Atlantic & Pacific 
Tea Co v Xiantrip, 168 So 296, 26 
Ala App 79 

Ark—Southern Kansas Stage Dines 
Co V Carlisle, 121 SW2d 77, 196 
Ark 1066. 

—^Yore v. Pacific Gas & Electric 
Co. 277 P 878. 99 Cal App 81 
Conn —Swearsky v Stanley Dry 
Goods Co, 186 A. 666, 122 Conn 7. 
Oa—^Henderson t. Nolting First 


Mortgage Corporation, 199 S E 103, 
186 Ga 831 

Ill—Bwald V Pielet Scrap Iron & 
Metal Co, 88 NE3d 930, 810 Ill 
App 218—George v Citizens' Nat 
Bank, 271 Ill App 275 
Ky—Kentucky Utilities Co v Car^ 
ter. 176 S W 2d 81. 296 Ky 30 
La—Cado v Many, App, 180 So 
185 

Maas—Gallo v Leahy. 8 NE2d 783, 
297 Mass 265—^Murphy v Hurley, 
146 NE 43, 250 Mass 682 
Mo—^Pfeifer v United Bakers Sup¬ 
ply Co . App , i60 S W 2d 796 
NJ—^Latronica v Damergy, 15 A 2d 
763, 125 N JLaw 823 
N Y —^Anderson v 143 Lmden Bl\ d 
Corporation, 16 NYS2d 149, 268 
App Div 887—^Blish v Greco, 41 
NYS2d 890 

NC—Catoe v Baker, 193 SE. 7>35, 
212 NC 620 

Okl—Spaitan Aircraft Co v Jami¬ 
son. 75 P2d lOM, 181 Okl 646 
Pa —^Dincher v Great Atlantic & Pa¬ 
cific Tea Co, 61 A 2d 710, 366 Pa 
161—Nickolls V Personal Finance 
Co, 185 A 286, 323 Fa 67 
Texm—^Hoover Motor Express Co v 
Thomas, 65 SW2d 621, 16 Tenn 
App 664 

Tex—^Humble Oil & Refining Co v 
Bell, Civ.App, 180 SW2d 970, er¬ 
ror refused 181 SW2d 669, 142 
Tex. 646—^Burton-Lingo Co v 
Armstrong, Civ App, 116 SW2d 
791, error refused. 

Va—^Epperson v De Jamette, 180 
SE 412, 164 Va 482 
Wia —^Brabason v Joannes Bros Co, 
286 NW 21, 281 Wls 426 

Mere knowledge on part of em¬ 
ployer of use by employee of particu¬ 
lar instrumentality, is not sufficient 
to warrant or sustain finding that 
employer directed use of the inslru- 
mentality or reserved right of con¬ 
trol of character of instrumentality 
to be used—Riggs v. Higgins, 106 S 
W 2d 1, 841 Mo 1. 

71. Fla—Wels-Fatterson Lumber 

Co V King, 177 So 818, 181 Fla 
842 

La —^Lansa v Metcalf, App, 26 So 2d 
453 —Farque v. Gulf States Utili¬ 
ties Co , App ; 140 So 90—^Pallet v 
Yvette Co, 127 So. 420, 18 La App. 
867. 


NC—Catoe v Baker, 193 SE 736. 

212 NC 520 
39 C J p 1360 note 64 

72. La—^Edminston v Terrill Bros. 
Grocery Co. 126 So 496, 12 La. 
App 378 

89 CJ p 1360 note 78. 

73. Ill—McLaughlin v S S Kresge 
Co, 12 NE2d 837, 293 Ill App. 628. 

La—Sampere v Nola Oil Co, 148 
So 54, 176 La 218—Mack v. Mag¬ 
nolia Petroleum Co, App. 160 So. 
158 

Wash—^Barnes v J C Penney Co^ 
70 P 2d 311, 190 Wash 633 

74. Conn—^Acme Upholstery Co v. 
Garber. 147 A 661, 110 Conn 166 

NY—^Kummer v Christopher & 
Tenth St R Co, 21 NYS 941, X 
Misc 298 

Shooting by several persons 
In action against railway and spe¬ 
cial police officer employed by it by 
person who was shot while attempt¬ 
ing to escape from posse, evidence 
was held insufficient ^ show that 
defendant special police officer shot 
plaintiff, where two of railway police- 
officers were members of posse, each, 
fired twice, and two shots were fired 
by unknown person —^Thompson v. 
Norfolk & W Ry. Co. 182 SE 880, 
116 WVa 705 

76. Cal—^Maggi v Pompa^ 287 P- 
982, 105 CaJApp 496 

76. Cal—^Edmunds v Atchison, T & 
S F R Co, 162 P 1038, 174 Cal 
246 

Ga—^Massee & Felton Lumber Go v. 
Macon Cooperage Co, 162 SE 896» 
44 GaApp 690 

77. US —Texas Breeders & Racing 
Assln V Blanchard, CCA Tex, 81 
F 2d 382, motion dismissed 85 F 2d 
1019 

Pa—^Dmcher v Great Atlantic & Pa¬ 
cific Tea Co. 61 A 2d 710, 366 Pa. 
161 

Tex—^Lowry v Anderson-Bemey 

Bldg Co, 161 SW2d 469, 189 Tex. 
29 

78L Ky—^Phillips’ Adm'r v. Tway, 
108 SW2d 526, 269 Ky 583 
76. Cal —Callahan v. Harm, 277 P« 
529, 98 Cal App 668. 

Kan—ICiser v Skelly Oil CO., 18 P. 

2d 181, 186 Kan. 812 
SOL N.Y.—Spitaer v. Healy, 144 NY- 
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tributory negligence, or to show other matters 
Independent contractors. While the facts of the 
case should be carefully examined where the de¬ 
fense IS that the operations out of which the injury 
arose were conducted by an independent contrac- 
tor,S2 nevertheless something more than speculation 
and conjecture is necessary to convert a bona fide 
contract independently performed into one of mas¬ 
ter and servant.®^ In determining whether the per¬ 
son causing the injury was a servant rather than an 
independent contractor, it has been held, where the 
instrumentality causing the injury was far from the 
employer, that the employer’s right of control over 
such instrumentality should be implied only from 
reasonably clear evidence showing it 
In particular cases it has been held that the evi¬ 
dence was sufficient to show the existence of the 
relation of employer and independent contractor,®® 
that the acts complained of were committed by serv¬ 
ants of an independent contractor,®® or that the in¬ 
jury was caused by the negligence of an independ¬ 
ent contractor or his servants for which negligence 
defendant was not responsible ,®7 also, that the re¬ 


lationship of employer and independent contractor 
did not exist,®® that the offending person was a serv¬ 
ant of defendant, rather than an independent con¬ 
tractor,®® or that the offending person was an em¬ 
ployee of defendant rather than an employee of an 
independent contractor.®® Also the evidence has 
been held sufficient to show the inherently dangerous 
character of the work on which the contractor was 
engaged,®1 the employer’s knowledge that work 
delegated to an independent contractor was being 
done in a way from which danger to the public was 
reasonably foreseeable,®® the principal contractor’s 
knowledge of the unsafe condition of appliances 
furnished,®® interference by the employer in the 
methods of work being done by his contractor,®® 
or negligence of the employer in failing to provide 
a reasonably safe place for work for the employees 
of the contractor.®® 

In other cases the evidence has been held insuf¬ 
ficient to show the existence of the relation of em¬ 
ployer and independent contractor,®® that the offend¬ 
ing person was a servant of defendant, rather than 
an independent contractor,®? that the employer had 


S 828, 169 App Div 505, appeal dis¬ 
missed 113 NE 490. 218 NY. 737. 
m. ITS—Sinclair Prairie Oil Co v 
Thomley, CCAOkl, 127 P 2d 128 
Tex—^Humble Oil & Refining Co v 
Bell, Civ App, 180 SW2d 970, er¬ 
ror refused 181 S W 2d 669. 142 
Tex 646 

Parlioiilar inattezs 

Cl) Anticipation of danger to cus¬ 
tomers—Creamer v Kroger Grocery 
& Baking Co, 86 S W 2d 288, 260 Ky 
544. 

<2) Employer's acauiescence m 
plaintiff's going out with employer's 
driver on his route—^Reis v Mose- 
bach. 12 A 2d 87. 837 Fa. 412 

(3) Negligence of employer in not 
prohibiting employees' carelessly us¬ 
ing cigarettes or matches—^Tore v 
Pacific C^s & Electric Co, 277 P 
878, 99 Cal App 81 
89L Ark-^. L Williams & Sons v 
Hunter. 188 SW2d 892. 199 Ark 
891 

83i Ark—J. 1 j Williams & Sons v 
Hunter, supra. 

84. Wyo —Stockwell v. Homs. 22 P. 
2d 189. 46 Wyo. 1. 

85. US.—‘Defense Supplies Corp. v 
Lawrence Warehouse Co, DC.CaI, 
67 F Supp 16 

HI—^Trust V Chicago Motor Club, 
276 lUApp. 289 

Xnd—Zainey v Rieman, 161 NE. 

626, 84 Ind.App 480 
Ky.—Maggard v Louisville Cooper¬ 
age C3o, 22 SW2d 279, 282 Ky 20 
Mass —Hemck v City of Spnngfleld, 
192 NE. 626. 288 Mass. 212. 


N J —^Rosenauist v. Brookdsle 

Homes. 44 A 2d 33, 138 NJLaw 
805 

Okl —^Texas Pipe Line Co of Oklaho¬ 
ma V Wilhs, 45 P 2d 138. 172 Okl 
148 

Tex—^Allls-Chalmers Mfg Co v. 

Board, Civ App, 118 S W 2d 996 
Wash—^Bill V Oattavaro, 167 P3d 
434, 24 Wash 2d 819—Amann v 
City of Tacoma, 16 P2d 601. 170 
Wash 296 

39 C J p 1860 note 74 

86. NY—Wood V Long Island R 
Co. 122 NYS. 169, 187 App Div. 
63. 

Wash —Christiansen v Mehlhom, 
262 P 688. 116 Wash 840 

87. Ill—Coleman v Ashland Cater¬ 
ing Co. 199 Ill App 398 

88i Conn—Nichols v Harvey Hub- 
bell. Inc. 108 A. 836. 92 Conn. 611, 
19 ALR 221 
39 C J. p 1360 note 78. 

89. Colo—^Farmers' Reservoir & Ir¬ 
rigation Co. v. Fulton Inv Co, 256 
P. 449. 81 Colo 69 

Nev —^Montgomery Ward & Co v- 
Stevens, 109 P 2d 895, 60 Nev 358 
Tex—Gulf Refining Co v. Rogers, 
Civ App., 67 SW2d 183, error dis¬ 
missed 
Baiesinaii 

Evidence that defendant's advance 
seJesman could obtam orders only 
fttim persons residing m territory 
assigned to him, that orders had to 
comply with designated reOLUire- 
menta, and that defendant reserved 
right to refuse to make deliveries or 
pay commissions, and to cancel or-| 
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ders because of violation of rules, 
was sufficient to authorize finding 
that salesman was defendant's serv¬ 
ant and not an independent contrac¬ 
tor, with respect to defendant's lia¬ 
bility for salesman's negligent acts 
—Jewel Tea Co v. Rowling. 194 S E 
893, 67 GaApp 116. 

98. Cai —Wilmot V Golden Gate 
Inv Co. 107 P2d 268, 41 Cal App. 
2d 664 

91. Ala —‘Wright-Nave Contracting 
Co V Alabama Fuel & Iron Co, 99 
So 728, 211 Ala. 89 

NY—^Riedell v S Earpen & Bros, 
42 NYS 2d 112, 266 AppDiv 860, 
affirmed 68 NE24 672, 291 NY 
802 

92. NY—‘Wnght v Tudor City 
Twelfth Unit, 12 NE 2d 307, 276 N 
Y 808, 116 AL.R 962 

93. NY—^Lester v Graham. 142 N. 
YS. 789, 167 AppDiv. 661. 

94. Mich—Ripley v Pnest, 136 N. 
W 268, 169 Mich. 888. 

Tex—Humble Oil & Reflmng Co. v 
BeU. Civ App., 180 SW2d 970, er^ 
ror refused 181 BW.2d 669. 142 
Tex. 646. 

95. Ill—-Houlihan v. Sulzberger & 
Sons Co, 118 N.E 429, 282 Ill 76 

98, La—Goetschel v Glassell-Wil¬ 
son Co, 127 So 81. 18 La App 424. 
89 OJ P 1860 note 76. 

97. Ark—W. HL Moore Lumber Co. 
V. Starrett, 279 S-W. 4, 170 Ark 
93. 

Mass.—Crocker v. MaoLeao, 16 NE 
2d 287, 800 Mass. 266. 
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notice that the contractor was doing an unlawful 
act,9S that an owner had knowledge of a contractor’s 
contemplated method of procedure,an assumption 
of duty to furnish appliances for servants of an in¬ 
dependent contractor,! want of due care in select¬ 
ing an independent contractor,^ or such interference 
with the work as would destroy the relationship of 
independent contractor and create that of master 
and servant.^ 

Relationship of master and servant In order to 
hold a master liable for a tort committed by an al¬ 
leged servant, the evidence must be sufficient to show 
that the relationship of master and servant existed 


between the wrongdoer and the party sought to be 
held as master^ and that such relationship existed at 
the time of the commission of the tort ® The rela¬ 
tionship of master and ser\'ant may be proved by 
circumstantial evidence.® In particular cases it has 
been held that the evidence was sufficient^ or insuf¬ 
ficient® to show that the relation of master and serv¬ 
ant existed, or sufficient to show that the offending 
person was not an employee of defendant;® and, in 
cases in which the servant of one master was lent to 
another, the evidence has been held sufficient to jus¬ 
tify a finding that the servant remained under the 
control of his original master,!® or sufficient to show 


98L NT —^Freund v Composite 

Realty Co. 165 NTS 961 

99. ns —^Defense Supplies Gorp v 
Liawrence Warehouse Co, DC Cal, 
67 FSupp 16. 

1. Ala—Connors-Weyman Steel Co 
v Kilgrore. 66 So 609, 189 Ala 643 

2. Ky—^Maggard v Louisville Coop¬ 
erage Co. 22 SW2d 279, 232 Ky 
20 

NT—Mehler v Fiach. 120 NTS 
807, 66 Misc 649 

3. US—Steinman v Pennsylvania 
R Po, GCANJ, 54 F2d 1062. 
certiorari denied 62 SCt 408, 286 
US 662, 76 LFd 942 

Ky—^Maggard v Louisville Cooper¬ 
age Go. 22 S W 2d 279, 232 Ky 20 

Tex—Carter Publications v Davis, 
CivApp, 68 SW2d 640, error re¬ 
fused 

4. Ohio—^Lashure v East Ohio Gas 
Go, 166 NE 306, 31 Ohio App 
161, affirmed 162 NE 41, 119 Ohio 
St 9. 

Weight and sufficiency of evidence as 
to employment generally see supra 
9 12 

6. Mo .—Yerger v Smith, 89 SW2d 
66, 838 Mo 140 

Okl—Rabinovlts v Taylor, 106 P. 
2d 827, 188 Okl 84—^Barall v Mc¬ 
Donald, 44 P 2d 997, 172 Okl 276 

e. Mo.—^Ward v Scott County Mill¬ 
ing Co, App. 47 SW2d 25Q. 

Okl—^Western Umon Telegraph Co 
y Martin. 96 P 2d 849. 186 Okl 24 

7. US—Hadich V U. S, CCACal. 
160 F 2d 616 

Ark—Malco Theatres v McLain, 117 
SW2d 46, 196 Ark 188—^Delamar 
& Allison V Ward, 41 SW2d 760, 
184 Ark 82 

Cal —Ryan v Farrell. 280 P 946, 208 
Cal 200—^Moaa v Chronicle Pub 
Co, 268 P 88. 201 Cal 610, 65 A. 
LR 1268—^Miller v Dufau, App, 
172 P.2d 586—CallaLhan v Harm, 
277 P 629, 98 Cal App 668 

-Conn —Scorpion v American-Repub¬ 
lican, 87 A 2d 802, 181 Conn. 42. 

Ill —Stokes V Hansberry, 40 N E 2d 
828, 814 DLApp 196—Van Meter v 
Gurney, 240 Ill App 166 


La—Gulf Ins Co y Temple, App, 
187 So 814—Dinet v Orleans 

Dredgmg Co, App, 149 So 126 
Md —^Bemheuner-Leader Stores v 
Burlingame, 136 A 622, 162 Md 
284 

Mass—^Rogers y United Markets, 88 
NE2d 566, 810 Mass 839 
Miss—^Montgomery Ward ft Co v 
Windham, 16 So 2d 632, 196 Miss 
848. suggestion of error oyerruled 
17 Bo 2d 208, 196 Miss 848 
Mo —^Becker y Aschen, 131 S W 2d 
633, 344 Mo 1107—Wise y Stand- 
I ard Oil Co of Ind, App, 198 SW 
2d 1014 

N T —Kinsey v William Spencer & 
Son Corporation. 8 N T S 2d 639, 
255 AppDiv 996, affirmed 32 NE 
2d 168, 281 NT. 601—Getlar y 
Rubinstein, 11 NTS 2d 943, 171 
Misc 40, affirmed 16 N T S 2d 637, 
268 AppDiy 795 

Pa—Joseph y United Workers 
Ass'n, 23 A 2d 470, 343 Pa 636— 
Bekelja y James E Strates Shows, 
Com PI, 66 Dauph Co 317 
Tex—Spolane y Coy, CiyApp, 163 
S W 2d 672—^Taylor v Esparza 
CiyApp, 8 SW2d 288, error dis¬ 
missed—Western Umon Telegraph 
Co y Brown. CiyApp, 297 S.W 
267. 

Wis —Zameonik y Royal Transit, 800 
NW 227, 289 Wis 176 
89 C J P 1369 note 64 

& US—Texas Co y. Brice, CCA 
Tenn, 26 F2d 164. certiorari de¬ 
nied Brice y Texas Co, 49 SCt 
34, 278 U S 640, 78 L Ed 555 
Conn—^Krowka y Colt Patent Fire 
Arm Mfg. Co, 8 A 2d 5. 125 Conn 
705 

Iowa—^Reynolds v Bkelly Oil Co, 
287 NW 828, 227 Iowa 168 
Mass —Cutler y. Jordan Marsh Co, 
168 NE 868, 266 Mass 246. 

N T —^Fewer v. Gerosa Crane Service 
Co, 288 NTS 286, 248 AppDiy 
62L 

Ohio—Johnson y. Wagner Proyislon 
Co, 49 NE2d 926, 141 Ohio St 
584—^Laahure v East Ohio Gas 
Co, 162 NE 41. 119 Ohio St. 9. ] 
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Okl—Cook v Stegall, 166 P2d 767, 
196 Okl 584. 

Pa—Patanyi y Dayis, 9 A 2d 430, 
886 Pa. 476—^MoHl y. Knoxville 
College, Com PI, 92 PittsbLegJ 
374, 68 Tork LegRec 104 
Tex—R E Cox Dry Goods Co y 
Kellog, CiyApp, 146 SW2d 676, 
error refused 
89 C J p 1359 note 56. 

Pmanmal bensfit 

Facts that partners were financial¬ 
ly benefited by salesman's services, 
and, wheneyer they learned of pro- 
spectiye customer, requested sales¬ 
man to call, did not establish master- 
seryant relationship under responde¬ 
at superior doctrine —Counihan y 
Lufstufka Bros ft Co, 5 P2d 694, 
118 Cal App 602 

9. Mass—Kunan y De Matteo, 82 
NE2d 613, 308 Mass 427 
Miss.— ^Telzoo ft M V R Co y Den¬ 
ton, 183 So 666, 160 Miss 850, af¬ 
firmed Denton y Tazoo ft M V R 
Co, 62 set 141, 284 US 806, 76 
LEd 310 

Or—Olds y Von der Hellen, 263 P 
907, 127 Or 276, modified on other 
grounds 270 P 497. 127 Or 276 
Utah—Jensen y Logan City, 88 P2d 
311, 96 Utah 68, affirmed 88 P2d 
469, 96 Utah 622 

Wash —^Miles y Pound Motor Co., 
117 P 2d 179, 10 Wash 2d 492. 

Ooatroi; right to hlM or disoharge 
In action against carnWal manager 
for assault on plaintiff by employee 
of boxing and wrestling show affiliat¬ 
ed with camiyal, eyidence that man¬ 
ager had no control oyer show or of 
hiring or discharge of employees 
thereof and that employee in assault¬ 
ing plaintiff was not acting under in¬ 
structions from defendant suatamed 
flndmg that pexpetrator of assault 
was not employee of defendant, pre- 
cludmg plaintiff’s recoyery.—^Free v 
Tidwell, TexCiyj^X)., 84 S.W.2d 612. 

la Cal—^Mkdsen v, Le Glair, 18 P. 
2d 939, 126 CaLApp 898. 
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that the offending: person was a servant of the mas¬ 
ter to whom he had been lent 

Scofe or course of employment Where it is 
sought to hold a master responsible for the torts 
committed by his alleged servant, there must be suf¬ 
ficient competent e\idence to show that the tortious 
act complained of was committed in the course of 
the servant’s employment or in the furtherance of 
the master’s businesses jf complained of 

is done in the course of the ordinary work of the 
servant and is i^nthin the ostensible authority of one 
performing such work, the burden of showng that 
the servant was acting on behalf and by the author¬ 
ity of defendant is sustained by showing what was 
done e3 Proof that the tortious act was committed 
by the servant in the course of his employment may 
be made by circumstantial evidence and the mas¬ 
ter’s consent, express or implied, to the act of a 
servant may be established by the verbal testimony 


of witnesses, or by surrounding circumstances, or 
both It has been held that if it clearly appears 
that a detective in defendant’s employ shot ^e in¬ 
jured person, slight evidence of the extent of his au¬ 
thority and of the use of unnecessary force would 
suffice to put defendant to its defense 

The acts and declarations of a servant have been: 
held not sufficient of themselves to establish the fact 
that certain acts of the servant were within the 
scope of his employment and the wanton and 
malicious quality of an act done by a servant ordi¬ 
narily is strong evidence against an intention on hia 
part to further his master’s employment The use 
of property for another, producing the harm com¬ 
plained of, does not of itself prove authority to per¬ 
form the act causing damage.^3 

In particular cases it has been held that the evi¬ 
dence was sufficient to show the servant was^o or 


11. Cal—^Pierce v SinneT. 140 P.3d 
474. 60 GalAppSd 269 
Private deteotlve 

In action for death of person killed 
by employee of detective service, 
i^ho was hired to protect skatinsr 
pavilion and to maintain order, evi¬ 
dence was held sufficient to sustain 
finding that employee of detective 
service at time of the killing was an 
agent of skating pavilion operator — 
Martin v Leatham, 71 PSd 8S6. 22 
Cal App 2d 442 

18. Mo—Tergerv Smith, 89 SW2d 
66. 388 Mo 140 

ITC—Salmon v Fearoe, 27 Sli2d 
647, 228 NO 687. 

Okl—^Rabinovits v. Taylor, 106 P2d 
827, 188 Okl. 84—Barall v McDon¬ 
ald. 44 P2d 997. 172 Okl 276 
Va.—^Bivens v Manhattan FOr BEire 
Car Corporation, 169 S B 895, 156 
Va 483 

13. Mass —Hennques v Franklin 
Motor Car Co. 157 NB 680, 260 
Mass 518 

14. Okl—Western TThion Telegraph 
Co V Martin, 95 P 2d 849, 186 Okl 
24 

15. By—John v Locoeo. 76 SW2d 
897, 266 By. 607 

13 NT.—Hill V Bne R Co, 224 N 
YS 640, 221 AppDiv 618 
17. Okl.—Mason v. Nibel, 268 P 181, 
129 Okl 7. 

13 Wia—^Linden v. City Car Oo, 
800 NW. 926. 239 Wis 286 
13 Pa—Schroeder v. Gulf Refining 
Co of Port Arthur, Tex., 150 A. 
668, 800 Pa. 837 

83 US—^Henry W. Cross Co. v 
Bums, CCA.Ark, 8l F2d 866. 

Ark—Missouri Pac. R Co v Hill, 
188 SW2d 788. 200 Ark 268 
CsL—Sloss V. Gsneral Motors Ao- 


ceptance Corporation, 120 P2d 86, 
48 Cal App 2d 574—O'Shea v Pa¬ 
cific Gas & Electric Co, 62 P2d 
1066, 18 Cal App 2d 32—Smith v 
Pickwick Stages System, 297 P 
040. 118 Cal App. 118—Sullivan v 
People's Ice Corporation, 268 P 
934. 92 Cal App 740 

DC—Dilli V Johnson, 107 F 2d 669. 
71 App DC 189 

Fla—J C Penny Co v McLaughlin, 
188 So 785. 137 Fla 594 

Ga —Rubin ft Cherry Exposition v 
Bray, 6 SB 2d 425, 61 GaApp 
282 

I Ind —^Montgomery Ward ft Co v 
Fogle. 60 NB2d 871, 221 Ind 697 
—Goodyear Tire ft Rubber Co v 
Paddock, 40 NB2d 697, 219 Ind 
672 

Iowa —Grismore v Consolidated 
Products Co, 6 NW2d 646, 232 
Iowa 828—^Hmicek v Chicago, M 
ft St P Ry Co, 176 NW 80, 187 
Iowa 1146 

Kan —^Proctor v St. Louis-San Fran¬ 
cisco Ry Co, 229 P 865, 116 E:an. 
720 

By —LouisviUe ft N R Co. y 
Moore's Adm'r, 166 SW2d 68, 292 
By 228 

La—^McAllister v Jackson Brewing 
Co, App, 6 So 2d 179 

Maas—Ridge v J J. Foley Cafe, 61 
NB2d 829. 818 Mass 810—Bees 
v William Fllene's Sons Co, 8 N 
B2d 8, 297 Mass 142—Guinan v 
Famous Flayers-Lasky Corpora¬ 
tion. 167 NB 235. 267 Mass 601 

Miss —Woods y. Illinois Cent. R 
Co, 118 So. 187, 161 Miss 896 

Mo—Ragsdale v Riverside Jockey 
Club, App, 105 8W2d 948—Groebl 
V Bet*, App, 88 SW2d 289—Up- 
tegrove v Walker, App, 7 SW2h 
784—^Hinson y Moms, App., 298 
S.W^ 264—Hamson v St. Louis- 
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San FranciBeo Ry. Co, App, 291 
SW 625—^Flynn v Burgess, App,. 
269 SW 147—^Redd v Missouri 
Pac Ry Co, 148 SW 666. 161 
Mo App 622 

NJ—Smith V Bosoo, 19 A 2d 687,. 
126 NJLaw 462 

NT—McDonald v Lanzetta^ 81 N- 
TS2d 702, 263 AppDiv 760—Ulm 
V Western Union Telegraph Co , 14 
N T S 2d 841, 268 App Div 776, re¬ 
argument denied 16 NTS 2d 831^ 
268 AppDiv 849, affirmed 26 NB. 
2d 986, 282 NT 646 
Okl—McKinney y Bland, 112 P2d! 
798, 188 Okl 661. 

1*5—Orr v, William J Bums Inter¬ 
national Detective Agency, 12 A 2d: 
26, 387 Pa 687—^Fletcher y Central 
Wrecking Corporation. 188 A 612, 
124 Pa Super 271 

SC—^Lazar v Great Atlantic & Pa¬ 
cific Tea Co, 14 SB 2d 660. 197 
SC 74 

Tenn—Southern Ry Co y Hooper,. 

86 SW2d 847, 16 Tenn App 112 
Tex—^McAfee v. Travis Gas Corpo- 
raUon, 158 SW2d 442, 187 Tex 814 
—^Anderson-Bemey Bldg Co v - 
Lowry, CivApp, 177 SW2d 984,. 
error refused—Michels v Crouch. 
CivApp. 160 S W2d 111, error dis¬ 
missed, judgment correct—Jacobs 
v Bailey, CivApp, 118 S W2d 484. 
error dismissed—Gulf, C ft S F^ 
Ry Co V Cobb. CivApp, 46 SW- 
2d 828, error dismissed 
89 C J p 1869 note 68 

Proteotton. of ooutokts of huldlng 
In action for injuries sustainedi 
when struck by stone thrown by em¬ 
ployee In attempting to eject boT 
from employers' premises, evidence- 
sustained finding that act of em¬ 
ployee was committed In course of 
hiB employment so as to render mas¬ 
ter liable where it was shown that 
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was not^l acting within the scope or course of his 
employment at the time of the injury, or that the 
evidence was insufficient to show that the servant 
was acting in the scope of his authonty or in fur¬ 
therance of the master's business 22 

§ 616 . Trial and Judgment 

a In general 

b Dismissal, nonsuit, or directed verdict 

a. In General 

In actions to charge an employer for acta of his 
servants or of contractors employed by him the gen¬ 
eral rules governing the trial of civil actions ordinarily 

apply. 

General rules govermng the trial of civil actions 
ordinarily apply in actions to charge an employer 
for acts of his servants or of contractors employed 
by him,28 

Where a master's liability in an action against him 
and a fellow servant is based in part on the master's 


negligence in constructing defective appliances, the 
fact that the verdict is in favor of the fellow serv¬ 
ant is not a ground for new trial as to the mas¬ 
ter 24 WTiere an action for injuries to a servant was 
originally instituted against the master and a fellow 
servant, and a verdict rendered in favor of the fel¬ 
low servant, he may properly be eliminated as a 
party on a new trial 26 

b. Dismissal, Nonsnit, or Directed Verdict 

Where there ii e conflict In the evidence ai to ma¬ 
terial issues or different inferences may be drawn from 
the evidence, a nonsuit, directed verdict, or demurrer 
to the evidence should not be granted. 

Under the general rules considered in the C J S 
title Trial § 225 et seq, also 64 C J. p 371 note 2 et 
seq, if there is any evidence tending to prove the 
cause of action from which different inferences may 
be drawn, or if there is a conflict in the evidence as 
to material issues, a nonsuit, directed verdict, or de¬ 
murrer to the evidence should not be granted.®® On 


employee, in a.ddition to attempting 
to protect hia own tools, also at¬ 
tempted to protect contents of build¬ 
ing generally—Jameson v Oavett, 
71 P 2d 937. 22 Cal App 2d 646 
OoUeotlon of luoiLey dns 
Where evidence showed that quar¬ 
rel between plaintiff and employee 
was precipitated by employee’s ef¬ 
forts to collect for dnnka which had 
heen served to customers and that 
both argument over bill and encoun¬ 
ter ocourred in course of employee's 
unfinished effort to mduce plaintiff to 
pay for drinks, trial judge properly 
held that assault was committed aa 
part of business which employee was 
authorized to transact for owner and 
that therefore owner was liable to 
plaintiff—^Andrews y Seidner, 121 
P2d 868, 49 Gal App 2d 427 
SL La —Whittington v Western 
Union Tel Co, App . 1 So 2d 327 
Tenn—Cole v Standard Oil Co of 
N J, APP . 197 S W 2d 13 
Tex—^Brady v Gulf, C & S F Ry 
Co, Civ App. 71 SW2d 808, error 
refused—^Mayes v American Nat 
Ins Co, Civ App, 16 SW2d 333 
39 C J p 1859 note 59, p 1860 note 62 
Assault to avenge opprobxloiu epi¬ 
thets 

Elvidence established that assault 
-on customer by manager of store, 
even if wrongful, was not made in 
his capacity as manager, so that 
customer could hold store owner lia¬ 
ble, but that It was an independent 
assault made by manager to avenge 
-opprobrious epithets applied to him 
by customer after he had taken mer- 
-chandise fkt>m customer and restored 
his money to him—Hods on v Great 
Atlantlo & Pacific Tea Co, DC Mo, 
«86 F.Supp 614. 


flS: Conn —^Krowka v Colt Patent 
Fire Arm Mfg. Co, 8 A 2d 5. 125 
Conn 705 

Idaho—^Normington v Neely, 70 P 
2d 896, 68 Idaho 134 
La —Cado v Many. App, 180 So 
186 

Md—^Philadelphia, B & W R Co v 
Stumpo, 77 A 266. 112 Md 571 
Maee—^Murphy v Harley, 146 NE 
45, 250 Mass 682 

Mich—^Vinson v Thomas, 27 NW2d 
623, 818 Mich 175 

Miss—Tarver v J W. Sanders Cot¬ 
ton Mill, 192 So 17. 187 Mias 111. 
Mo —Dovino V General Amencaai 
Life Ine Co . App, 127 S W 2d 732 
—^Priest V F W Woolworth Five 
& Ten Cent Store, App, 106 S W 2d 
936 

NT—^De Wald v Seidenberg, 72 N 
YS2d 185. 272 App Div 987— 

Greenfield v Union News Co, 22 
NTS 2d 78. 

NC—^Bright V Western Union Tele¬ 
graph Co. 196 SB 391. 218 NC 
208 

Okl—Greis v Smith, 125 P 2d 763, 
190 Okl 617 

Va—Western Union Telegraph Co v 
Phelps, 169 SB 674. 160 Va 674 

Safety of apartxn«i.t after fninlgatloa 
In tenant’s action against landlord 
for injuries austcuned when she was 
overcome by fumes remaining in 
building after fumigation by inde¬ 
pendent GontrcLctor engaged by land¬ 
lord. evidence failed to show that 
landlord’s Janitor was authorized to 
make statement with respect to ten¬ 
ant’s returning to apartment after 
fumigation which was binding on 
landlord—^Ferguson v Ashkenazy, 
20 NB2d 828. 807 Mass 197. 
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83- RI —^Blount v Tow Fong, 138 
A 53, 48 RI 453 

Tex—^Nolte v Olmos Dinner Club, 
Civ App, 118 S W 2d 841, error dia- 
xpiased 

2 ^ SC —^Roberts v Virgmia-Caro- 
lina Chemical Co, 66 SB 298, 84 
SC 288 

89 CJ p 1269 note 96 

25. Ala—^Vaughn v Dwight Mfg. 
Co. 91 So 77. 206 Ala 662 

2B. US—^Western Union Telegraph 
Co, CCANJ, 69 P3d 149—Weet- 
em Union Telegraph Co v Eirby, 
CCA Pa. 87 F2d 480—Marks v 
F W. Woolworth Co, CCATex, 
32 F2d 146 

Ala —^Kmght Iron & Metal Co. v 
Ardis. 199 So 716, 240 Ala 306— 
Alabama Great Southern R Co v 
Robbins, 172 So 630. 233 Ala 499 
—Wheeler Motor Co v Stringer. 
188 So 10. 222 Ala. 494 

Ark—Guthrie v Few, 277 S W. 16. 
169 Ark 776 

Cal—^Montgomery v. Nelson, 296 P 
1034, 211 Cal 497. 

Ill—^Eovatich V Ross, 280 Ill App 
830—George v Illinois Cent. R 
Co, 197 Ill App 162 

Ky—Greene v Pennington, 108 SW 
2d 1013, 270 Ky 28 

Mo—^Kearley v. St Louis Car Co, 
App, 111 S W 2d 976, certiorari 
quashed State ex rel. St Louis 
Car Go v. Hostetter, 181 SW2d 
668 , 845 Mo 102—-Chisholm v. 

Berg. App, 78 SW2d 486—Clay¬ 
ton V Hydraulic Press Brick Go. 
App. 27 SW.2d 62 

N J.—Gilbert v. Junior Trucking Cor¬ 
poration, 141 A 776. 104 NJ.Law 
608 

NT.—^Delisa V. Arthur F Schmidt, 
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the other hand, where the evidence is not conflicting 
and only one inference can be drawn therefrom, or 
where there is no evidence to prove a material fact 
as to which plaintiff has the burden of proof, it is 
proper to grant a nonsuit or direct a verdict^^ and 
error to submit the case to the jury.28 The infer¬ 
ence that one found performing service for another 
is such other's servant, may be so destroyed by oth¬ 
er evidence that a nonsuit is warranted.29 Where 
an action against master and servant is based solely 
on the theory of respondeat superior and the court 
directs a verdict for the sen-ant, it is error to sub¬ 
mit the issue of the negligence of the master.^0 

§ 617. -Questions of Law and Fact 

a. Liability of master for injury caused 
by servant 

b Liability of employer for injuries to 
mdependent contractor or sen^ants 

c. Liability of employer for acts of con¬ 

tractor or his servants 

d. Liability of other persons 

s. Liability of Master for Injiuy Caused by 
Servant 

(1) In general 


(2) Relationship of master and servant 

(3) Scope of employment 

(4) Negligence and contributory negli¬ 

gence 

(5) Relationship of employer and indc' 

pendent contractor 

(1) In General 

Where the evidence le In conflict or more than one 
inference can be drawn therefrom, the liability of the 
master for injury caused by his servant is to be deter¬ 
mined by the jury. 

General rules relating to questions of law and 
fact m civil actions oidinanly are applicable in ac¬ 
tions against a master for injuries resulting from 
the tortious acts of his servants.®^ Accordingly, 
questions of fact are for the jury and questions of 
law are for the court®® Where the facts present 
no conflict and furnish the basis for but a single in¬ 
ference and that favorable to the master, his free¬ 
dom from liability is to be determined by the court 
as a question of law.®® On the other hand, where 
there is a conflict in the evidence, or more than one 
inference can be drawn from it, the liability of the 
master is to be determined by the j'ury ®* 

Where the evidence is conflicting or more than 


Inc. 34 N'E2d 336. 285 NT 314— 
Hochman v Aronowitz, 297 N.T S 
429, 351 AppDiv 914 

NC—Williams v. MaVi 91 SEI 604, 
173 NC 78 

Ohio—^Lloyd V General Tire & Rub¬ 
ber Co, 166 N B 631, 24 Ohio App. 
62 

Okl—Clazton v Pase, 124 F2d 977. 
190 Okl 422—Small v Shull. 124 
PSd 881. 190 Okl 418—Rusaell- 
Liocke Super-Service v Vaughn, 40 
P 2d 1090. 170 Okl 377. 

Pa—^Fmch v Horn & Hardart Bak¬ 
ing Co, 94 Pa Super 699 

Wash—^Hobba v Postal Telegraph- 
Cable Co.. 141 P2d 648, 19 Wash 
2d 102. 

39 CJ. p 1366 note 89. 

fl7. US —Texas Breeders & Racing 
Ass^n V. Blanchard, CCA Tex, 81 
F2d 882, motion dismissed 86 F2d 
1019—Western Union Telegraph 
Co V Hill, aCA.Ala. 67 F2d 487 

Ala—Gray v Williams, 160 So. 715, 
230 Ala. 14. 

Ans—Horan v Richfield On Corpo¬ 
ration, 106 P2d 614, 56 Aris. 64 

Ark—Tucker Duck & Rubber Co. v 
Harvey, 154 S.W.2d 828, 202 Ark 
1038 

Cal—^Fields v. Sanders, 180 P2d 684, 
28 Cal 2d 884—Malcolm v Tevls, 
298 P 640. 110 CalJLpp 76 

Colo—^Thayer v EZirchhof. 266 P 
226, 88 Colo 480 

Ga.—^Mulkey v Gnffln Const. Co 
200 SB. 163, 68 GaApp. 808—Van 


Pelt V Atlanta Hub Co, 179 SB 
908, 51 GaApp 267—^Latimore v 
Louisville & N R Co, 129 SB 
108. 34 GaApp 263 
Ill —Boehmer v Norton, 66 N B 2d 
213, 828 Ill App 17. 

Ky.—Courier Journal & Louisville 
Times Co v Akers, 176 S W 2d 
850. 295 Ky 746—Cobum v North 
American Refractories Co, 174 S 
W2d 767, 296 Ky 666—McBee's 
Adm'z V Indian Head Minmg Co, 
132 S W 2d 616, 280 Ky 82 
Me—Stevens v Frost, 82 A.2d 164, 
140 Me 1. 

N J —Collins ▼ West Jersey Express 
Co, 70 A 844, 76 NJLaw 651 
NT—Wolinets v William Treib, 
Ino, 53 NTS 2d 499, 269 AppDiv 
679—Smith v Matthews Const 
Co, 241 N.YS 689. 187 Misc 290 
NC — ^Mack V. Marshall Field & CO, 
12 SB.2d 286, 218 NC 697 
Ohio—Halkias v Wllkoff Co, 47 N 
B2d 199. 141 Ohio St 139 
Okl—^Rabinovitz v Taylor, 106 P 2d 
827, 188 Okl 84 

Pa—^Mesaner v. Komo Chemical Co, 
19 Pa Diet & Co 889—Gregons v 
Wolfe, Coin.Pl.. 56 Dauph Co 273— 
Kittila V. Standard Stoker Co, 
Com PL. 28 Bne Co 74 
RI—^Haimng v. Turner Centre Sys¬ 
tem, 149 A. 876, 60 RI 481 
SD—^Morman v Wagner, 262 NW 
78. 68 SD 547 
39 C J. p 1866 note 40. 
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sa Md—Dearholt Motor Sales Co 

V Memtt, 105 A 816. 138 Md 823 

29, Cal —Hammel v Keehn, 63 P 2d: 
1166. 18 Cal App 2d 887 

30. Okl—^EAnsas City. M & O. R. 
Co. V Leuch, 168 P 1146, 60 Okl 
19. 

31- WVa.—Hicks v. Southern Ohia 
Quarries Co, 182 SB 874, 116 W 
Va 748 

Liability of master for injury caused 
by servant generally see supra i 
656 et seq 

32. Md —Great Atlantic & Pacific 
Tea Co v Noppenberger, 189 A., 
484, 171 Md. 878 

38. Ark—Oklahoma Gas & Blectne 
Co. V HofTichter, 116 SW2d 599. 
196 Ark 1 

DC.—Argonne Apartment House Oo. 

V Gamson, 42 F2d 606, 69 App 
DC 870 

Mo—Ooxpns juris quoted la Schida 

V Gottachick, 43 SW2d 777, 781, 
829 Mo. 64 

NC—Hudson V Gulf Oil Co, 2 SB 
2d 26, 215 N C 422 
SD—^Morman v. Wagner, 262 NW 
78. 68 SD 647 
89 C J p 1861 note 4 
84b Ark—Oklahoma Ga« ft Blectne 
Co V Hofnohter, 116 S.W2d 699, 
196 Ark 1. 

DC—^Maher v Hamman. 79 F2d 
408. 66 App DC 62 
Ill —^Metsler v. Layton, 26 N B 2d 60. 
878 U1 88. 
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one inference can be drawn therefrom, it is for the 
jury to determine whether the instrumentality which 
caused the injury was a dangerous instrumentality, 
within the rule holding the master liable for injunes 
caused by his servant in the use thereof ,35 whether 
the master knew or ought to have known of the 
carelessness or incompetency of the sen'ant, and 
whether he might have known by the exercise of 
diligence ,3® whether the employer or contractor had 
control of the building operations ,37 the cause of 
the injury ,38 the ownership of the instrumentality 
causing the injury ;39 the incompetency of the serv¬ 
ant,^® ratification by the master of the servant’s 
act and the amount of damages suffered>3 

Joint Inability of master and servant. In an action 
against the employer and his servant where there is 
no testimony on which the servant can be held liable 
and there is no liability asserted except that growing 


out of the doctnne of respondeat superior, the lia¬ 
bility of the master as a matter of fact and of law 
is for the court ^3 

(2) Relationship of Master and Servant 

The question whether the relationship of master and 
servant existed at the time of the injury is one of faet 
for the jury where the evidence Is conflicting or more 
than one inference can be drawn from the evidence. 

The question whether the relationship of master 
and servant existed at the time of the injury com¬ 
plained of is one of mixed law and fact^^ Where 
the evidence is conflicting or more than one infer¬ 
ence can be drawn from the evidence, it is a ques¬ 
tion of fact for the jury, or the judge sitting with¬ 
out a jurj", to determine whether the relationship 
of master and servant existed at the time of the in¬ 
jury complained of.'*® 

On the other hand, the existence of the relation 


Kaai —^Kiser v Skelly Oil Co, 18 P fid 
181. 186 Kan 812 

Ky—Caskey v Nussbaum, 18 SWfid 
493. 227 Ky 479 

Md—^Ericsson Line v Hawkins. 198 
A 439. 174 Md 223—State, for Use 
of Peach, v Cavey, 196 A 308. 173 
Md 445 

Mass—O’Brien v Freeman, 11 NE 
2d 683. 299 Mass 20 
Mich—Goldsberry v Kamachos. 289 
NW 613. 266 Mich 647 
Mo—Elgin V Kroger Qroceiy & 
Baking Co, 206 SW2d 601—.Arn¬ 
old V May Department Stores Co, 
86 SW2d 748, 837 Mo 727— 

Daugherty v Spuck Iron & Foun¬ 
dry Co , App , 176 S W 2d 46—Ryan 
y Standard Oil Co of Indiana, 
App. 144 SW2d 170—Wiight v 
Crown Drug Co , App , 90 S W 2d 
146—Daniel v Artesian Ice & Cold 
Storage Co . App. 45 S W 2d 648 
Mont —^Elhnghouse v Ajax Live¬ 
stock Co, 162 P 481, 61 Mont 276, 
LRA1916D 886 

N T —Hagen v American Machine & 
Foundry Co. 276 N.TS 657. 243 
App Div 626 

NC—West V F W Woolworth Co, 
1 S E 2d 646, 216 N C 211 
Ok]—^Empire Oil & Refining Co. v 
Fields. 78 P 2d 164, 181 Okl 281 
HI—^Whipple V. Marwell. 198 A 566, 
reargument denied 1 A 2d 97, 61 R 
I '449 

Tex—^Newton v. Rhoads Bros.. Com 
App, 24 SW2d 878 

jbutnunsiLtalltles under oontxol of 
defendant 

(1) Where defendant controlled 
process and mstrumentalities em¬ 
ployed in giving permanent wave, 
very slight proof of negligence was 
sufficient to take case to Jury—^Les- 
Ick y Proctor, 160 A 618. 800 Pa. 
847—^Nallon v. Rothsteln. Pa.Com 
PI. 86 LunLeglteg. 88 


(2) Action by beauty parlor patron 
for injuries received in course of 
beauty treatment by cosmetologist 
employed by proprietor was properly 
submitted under the res ipsa loquitur 
rule, where all instrumentalities used 
in connection with the treatment 
were under control of cosmetologist, 
and injury would not ordinarily fol¬ 
low from the treatment—^Pearson v 
Butts, 276 NW 66. 224 Iowa 876. 

35. Miss—^Barmore v Vicksburg. S 
& P R Co, 38 So 210. 86 Miss 
426, 70 LRA 627 

36* Colo—^Arkansas Valley R, 
Light & Power Co v. Ballmger, 178 
P 666, 66 Colo 648 
Ill—Calumet Electric St R Co v 
Peters. 88 Ill App 112 
Sexvaat with vioious propensities 
Master's negligence m retaining 
servant with knowledge of vicious 
propensities as bearing on liability 
for assault and battery was for jury 
—Jones V Alden Mills, 116 So 488. 
160 Miss 90 

37. NT—Peard v Karst, 10 NT.S. 
468, 66 Hun 649. 

38. US —^Henry W Cross Co v 
Bums. C C A.Ark. 81 F 2d 866— 
Western Umon Telegraph Co y 
Topping, CCA.NJ, 66 F2d 1006 

Ala—^Alabama Power Co v. Pierre, 
188 So 666, 236 Ala. 621 
Conn—^Antinoxzi v A. Vincent Pepe 
Co. 166 A 892, 117 Conn 11. 
ni —Heide V Lincoln Furniture & 
Rug. Inc, 4 NE2d 808, 287 lU 
App 616 

Md—^Deck v Baltimore & O. R Co, 
69 A 660. 100 Md 168 
Miss—^Lee County Gin Co v Middle- 
brooks, 187 So 108, 161 Miss 422 
Mo.—Givens v. Spaldifig Cloak Co, 
63 SW.2d 819. 228 Mo App. 169 
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Pa—Gudfelder v Pittsburg, C, C & 
St L Ry Co. 57 A 70, 207 Pa 629 

39 CJ p 1361 note 12 

39. Ill —^Page V Brink's Chicago 
City Express Co, 192 Ill App 389 

40 . Ill—Calumet Electric St R Co 

V Peters, 88 Ill App 112. 

4L Ark—Ice Service Co v Forbess. 
21 SW2d 411. 180 Ark 263 

Wis—^Manol v Moskin Credit Cloth- 
mg Co, 238 NW 579. 203 Wis 47 
—Cobb V Simon. 97 NW 276, 119 
Wis 697, 100 Am S R 909. 

4& Ala—Cleaney v Parker, 61 So 
961, 167 Ala 134. 140 Am S R 21 

39 C J p 1362 note 17 

43. Ark—Stanton v Arkansas Dem¬ 
ocrat Co, 106 S W 2d 684, 194 Ark 
135 

Joint liability of master and servant 
see supra S 679 

44 . Ill—^Merlo v Public Service Co 
of Northern Illinois, 46 NE 2d 665. 
881 Ill 300, followed m 45 NE2d 
677, 381 Ill 886 

Mo —Burgess v Garvin, 272 S W 
108, 219 Mo App. 162 

NT—^Hagen v American Machine 
& Foundry Co. 276 NTS 657, 243 
App Div 625 

45. US —S S Kresge Co v Dunne. 
CCAMass, 77 F2d 765—De Bord 

V Proctor & Gamble Distributing 
Co. DCCa. 68 F.Supp 167, af¬ 
firmed. CCA, 146 F2d 54—Phil¬ 
lips V Davidson, DC.Sa, 24 F 
Supp 184 

Ark—^Arkansas Fuel Oil Co v Soal- 
etta, 140 SW2d 684, 200 Ark 646 
—^Mississippi River Fuel Corpora¬ 
tion V Toung, 67 SW.2d 681, 188 
Ark 676—^Ice Service Co v. Jftor- 
besB, 21 S W fid 411, 180 Ark. 258 

Cal—^Burlingham v Gray, 187 P2d 
9, 22 CaLfid 87—Robinson v 

George, 106 P 2d 914, 16 Cal fid 288 
— Kmg V. Emerson, 288 P. 1099, 
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57 G.J.a 


IS a question of law for the court where there is no 
conflict in the evidence relating^ to the question and 
but one inference may be drawn therefrom,^® It is 
usually a question of law where the contract claimed 
to have established the relation is in writing ^7 


Servant of general or special employer. The 
question whether a lent or hired servant was at the 
time of the injury complained of a servant of his 
general employer or a servant of the borrower or 
hirer ordinarily is a question of fact for the jury 


110 CalApp 414. adopted 294 P 
768, no CalApp 414 

D C —■Western Union Telegraph Co 

V Scrivener, 18 F 2d 162, 57 App 
DC 120 

Ill—^Ryan v. Associates Inv Co of 
Illinois, 18 NB2d 47, 297 Ill App 
544—^Watson v Tnnz, 274 Ill App 
379 

Kan—^Houdek v Gloyd, 107 P 2d 761, 
162 Kan. 789 

Ky—Greene v Penningrton, 108 SW 
2d 1013. 270 Ky 28 

Md—^Baltimore Transit Co v State, 
to Use of Schriefer, 40 A 2d 678. 
184 Md 250 

Mass —^Altoonian v Muldonian, 177 
NB S10, 277 Mass 53. 

Mxnn—^Hector Const Co v Butler, 
260 NW 496, 194 Minn 310. 

Mo —Becker v Aschen, 131 S W 2d 
633, 344 Mo 1107—Ckirpna Jana 
aaoted m Schide v Gottschick, 43 
*SW2d 777, 781, 329 Mo 64—^Moon 

V St Louis Transit Co, 141 SW 
870, 237 Mo 426, AnnCaal913A 
183—^Young V Sinclair Reflninj 
Co, App, 92 SW2d 996—Guthrie 

V Albert Wenalick Real Estate 
Co , App. 64 S W 2d 801—Ward v 
Scott County Milling Go, App, 47 
SW2d 250—^Burgess v Garvin, 
272 SW 108, 219 Mo App 162. 

NH—^McCarthy v Souther, 187 A 
445. 83 NH 29 

NJ—^Vreeland v Wilkinson Gaddis 
& Co, 29 A 3d 387, 129 NJLaw 
283—Ostrowaki v Zolnierowicz, 16 
A 2d 808, 126 NJLaw 616—Warner 

V Davis, 169 A 817, 10 N J Misc 
539, affirmed 166 A 164. 110 NJ. 
Law 458 

NT—^Kutner v Weiner, 46 NTS 2d 
35, 266 AppDiv 1023 

NC—^Robinson v McAlhaney, 198 S 
E 647, 314 N C 180 

Ohio —^Manchester v. Youngstown 
Sheet & Tube Co, App, 46 N E 2d 
780—^Ford v Commercial Motor 
Freight, 14 NE2d 864, 57 Ohio 
App 384 

Pa —Joseph v. United Workers 
Ass'n, 23 A 2d 470, 343 Pa 636 

SC—Mims V Bennett, 168 SE 124, 
160 SC 39, 78 AL.R 860—Wil¬ 
liamson V. Pike, 138 SE 831, 140 
SC 376. 

Tenn—-Western Umon Telegraph Co 
V. Bender. 148 S W 2d 44, 24 Tenn 
App 643 

Tex—^Moreman v. Armour & Co, Civ 
App, 65 SW2d 334, error refused 
—Solo Serve Go v Howell, Civ 
App, 35 S W 2d 474, error refused 
—^Harvey v Meadowlake Milk 
Products Co., Civ App, 27 SW. 2 d 
299. 


Utah—Kendall v Fordham, 9 P2d 
183, 79 Utah 256 

39 C J p 1362 note 18, p 1359 note 56 
Relationship created by employment 
contract as question of law or fact 
generally see supra fi 13 
Sabstaatial ovldaxLce of resexvation. 
of tight to control manner of doing 
work presents jury question as to re¬ 
lationship of master and servant.— 
Ice Service Co v Forbess, 21 SW2d 
411, 180 Ark 253 

Where there is evidence that lease 
oontraet is ezeonted as ooven-np 
agreement, to conceal the true mas¬ 
ter and servant relationship existing 
between parties to the contract, 
question of relationship between par¬ 
ties IS for jury—^Arkansas Fuel Oil 
Co V Scaletta, 140 SW2d 684, 200 
Ark 645 

Whether employee is servant of 
contraotor or oontraotee is a ques¬ 
tion for the jury where the evidence 
18 conflicting or more than one infer¬ 
ence may be drawn therefrom — 
Black Springs Lumber Co v Palmer. 
96 SW2d 469, 192 Ark 1032—39 C 
J p 1862 note 18 [a] 

Whether person employed by serv¬ 
ant to assist him was a servant of 
the master was question of fact for 
jury or for judge sitting without a 
jury. 

N J —Kosick V Standard Properties, 
177 A 428. 13 N JMisc 219 
Okl —^Ada-Konawa Bridge Co. v. 

cargo, 21 P2d 1, 163 Okl 122 
46 . US—De Bord v Proctor & 
Gamble Distributing Co, D C Ga, 
68 FSupp 167, affirmed. CCA, 146 
F2d 64 

Cal —^Burlingham v Gray, 187 P 2d 9, 
22 Cal 2d 87. 

Idaho —^Whalen v Zinn, 96 P 2d 434, 
60 Idaho 722 

Ill—-Watson v Tnns, 274 Ill App. 
879. 

N.T —^Ebiykl v Drees, 286 N.T S 38, 
247 App Div 90, motion granted 
Witaszek v Drees, 4 NE2d 745, 
272 NT 676, and Haykl v Drees, 
4 NE2d 746, 272 N.T 677 
Ohio—^Halkias v Wilkoff Co, 47 N 
E2d 199, 141 Ohio St 139—^Eind- 
berg V. C I T Corporation. App. 
41 NE2d 1021—Lashure v East 
Ohio Gas Co, 166 NE 806. 81 
Ohio App 161, affirmed 162 NE. 
41, 119 Ohio St 9 

Pa—Joseph v Uauted Workers 

Ass'n, 28 A 2d 470, 848 Pa 686 
Tex—^Tezas Co v Wheat, 168 SW. 

2d 682, 140 ^Tex 468 
Va—Costan v. Smith, 180 SE 285. 
148 Va. 348 


W Va —Rice V. Builders Material 
Co, 2 SE2d 627, 120 WVa 685 
39 CJ p 1362 note 19 
Bvidance held insoffloient 

To warrant or require submission 
to jury 

Cal —Pilger v City of Pans Dry 
Goods Co. 261 P 828, 86 CalApp 
277. 

SD—^Monnan v Wagner, 262 NW. 
78, 63 SD 647 

Wash —^Handley v Anacortes Ice- 
Co, 105 P 2d 606, 6 Wash 2d 384 
Wyo—^Montgomery Ward & Co v 
Arbogast, 81 P 2d 885, 68 Wyo 276 
Where employment oontraot Is 
oral, there is no material conflict in 
evidence, terms of contract are not 
ambiguous or disputed and only one 
inference can be drawn, question of 
whether master and servant relation¬ 
ship exists is question of law for 
court—^Houdek v Gloyd, 107 P 2d 
751, 162 Kan 789 

Whether pezson employed by serv¬ 
ant to assist him was a servant of 
the master was improperly submit¬ 
ted to jury —^Ford v Commercial 
Motor Freight 14 NE 2d 864. 57 Ohio 
App 884 

4/r. Cal —^Batt V San Diego Sun 
Pub Co, 69 P 2d 216, 21 Cal App 2d 
429 

89 C J. p 1862 note 20 

4& US—^Bertino v Marion Steam 
Shovel Co, CCAMo. 64 F 2d 409 
—The H C Jefferson, DC Pa, 69 
FSupp. 660. 

Cal,—^Valdick v Le Clair, 289 P 678, 
106 CaLApp. 489 

Ill.—^Meyer v. All-Electric Bakery, 
Inc, 271 Ill App 622 
Iowa.—^Anderson v Abramson, 18 N 
W.2d 816, 284 Iowa 792—Kanipe v 
Grundy County Rural Electric Co¬ 
op, 300 NW 662, 231 Iowa 187 
Md—Baltimore Transit Co. v State, 
to Use of Schnefer, 40 A 2d 678, 
184 Md 260 

Neb—^Mansfield v Andrew Murphy 
& Son, 298 N.W 749, 189 Neb • 793 
N J —-Pederson v. Edward Shoe Cor¬ 
poration, 142 A 18, 104 NJLaw 
666 

N T —Shaffer v Northeast Co , 21 N 
TS2d 18, 269 AppDiv 1063, rear¬ 
gument denied 22 N T S 2d 926, 260 
AppDiv 810. 

Okl—City of Tulsa v Ramdall, 62* 
P 2d 88, 174 Okl 680 
39 C J p 1862 note 18 [d]. 

Always qnestloii of faofe 
Anz—^Lee Moor Contracting Co. v. 
Blanton, 66 P.2d 86, 49 Ans 180. 
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MASTER AND SERVANT 


Where it is not entirely clear who was the control¬ 
ling master of the borrowed or hired employee, and 
different inferences in that respect can fairly be 
drawn from the evidence, it is for the jury, and not 
the court, to determine llie question ^9 Where the 
pertinent facts pertaining to the contract and re¬ 
lationship of the persons involved are not m dispute, 
and but one reasonable inference can be drawn 
therefrom, it is a question of law for the court 5® 

(3) Scope of Employment 

The question whether a servant was acting within 


§ 617 

the scope of his employment at the time of the Injury 
complained of ordinarily is one of fact. 

The question whether a servant was acting within 
the scope of his emplo^mient at the time of the in¬ 
jury complained of may be a question of fact or of 
law 61 Where the evidence is conflicting or more 
than one inference can be drawn therefrom, it is for 
the j'ury to determine, under appropriate instructions 
from the court, whether the servant was acting with¬ 
in the scope of his employment at the time of the 
injury complained of 62 Whether the presumption 
raised by the evidence that the servant was acting 


4Ai Pa—^Kissell y Motor Age 

Transit Lines, 68 A 2d 693, 357 Pa 
204—Siidekum v Animal Rescue 
League of Pittsburgh, 46 A 2d 69, 
868 Pa 408—^Dunmire v Fitsger- 
ald, 37 A 2d 696. 849 Pa 611 

50. Md —^Baltimore Transit Co v 
State, to Use of Schriefer, 40 A 2d 
678. 184 Md 250 

2TsX }—^Mansfield y Andrew Murphy 
& Son, 298 NW 749, 139 Neb 798 

51. Me—Steyena y Frost, 32 A 2d 
164, 140 Me 1 

50. IT S —^Hubbard y Lock Joint 
Pipe Co , D C Mo , 70 F Supp 589 

Ala—Joubert & Goslin Machine & 
Foundry Co y Atchley. 117 So 
640. 218 Ala. 105 

Cal—Fields y Sanders, 180 P 2d 684. 
29 Cal 2d 884—^McChnstian y Pop- 
kin, 171 P2d 86, 75 CalApp2d 249 
—^Fields y Sanders, App, 170 P 2d 
090—Gragun y Krossoff, 114 P Sd 
481, 45 Cal App 2d 480—O’Shea y 
Pacific Gas & Flectnc Co, 62 P 2d 
1066, 18 Cal App 2d 32—Barty y 
Collins, 292 P 979, 109 Cal App 
94—May y Farrell, 271 P 789, 94 
Cal App 703 

Conn—^Rappaport y Rosen Film De- 
liyery System, 18 A 2d 362, 127 
Conn 624—Neyille y Adorno, 196 
A. 618, 128 Conn 396—^Antinozzi 
y A. Vincent Pepe Co, 166 A 892, 
117 Conn 11—^Hickson v W W 
Walker Co, 149 A 400, 110 Conn 
604, 68 AL.R 1044—Werebeychick 
y Moms Land & Deyelopment Co, 
142 A 789, 108 Conn 226—De Nes- 
so y. General Baking Co, 188 A 
127, 106 Conn 396 

DC—Grimes y B F Saul Co, 47 
F 2d 409. 60 App D C 47 

Oa—^Parker y Smith. 18 SB 2d 669, 
66 GaApp 667—^Rhodes y Indus- 
tnsJ Finance Corporation, 18 S B 
8d 883, 64 GaApp 549—Broome y 
Primrose Tapestry Mills, 200 SB 
606, 69 Ga App 70—Plumer y 

Southern Bell Telephone & Tele¬ 
graph Co, 199 SB 368, 68 GaApp 
622—Jump y Anderson, 197 SB 
644, 68 GaApp 126—American Sec 
Co y. Cook, 176 S.B 798, 49 Ga 
App 728—Ooxpns Jiuda oited In 
Gomes y Great Atlantic & Pacific 
Tea Co. 172 SB. 750, 752, 48 Ga. 


App 398—^Personal Finance Co of 
Macon y Whiting, 172 S B 111, 48 
GaApp 164—Atlanta Hub Co y 
Jones, 171 SB 470, 47 GaApp 778 
—^Friedman y Martin, 160 S B 126. 
43 GaApp 677—Great Atlantic & 
Pacific Tea Co y Dowling, 169 S 
B 609. 48 GaApp 649. 

Idaho —Scrivner v Boise Payette 
Lumber Co, 268 P 19, 46 Idaho 
334 

HI —^Metzler y Layton, 19 N B 2d 
180, 298 Ill App 629. affirmed 25 
NB2d 60, 378 Ill 88—Bandosz y 
A Daigger & Co, 256 Ill App 494 
—Hayale y Morton Salt Co, 212 
Ill App 206, affirmed 160 NB 752, 
829 Ill 446 

Iowa—CoxpiLS Jiuds dted m Hoblit 
y Schnepf, 296 NW 210, 211, 229 
Iowa 1085—Corpus JUns cited In 
Heintz y Iowa Packing Co, 268 
NW 607, 612, 222 Iowa 617 

Ky—Hayes y Berea College, 136 S 
W2d 568, 281 Ky 492 

Md—Julian Goldman Stores y Bugg, 
143 A 589. 166 Md 86—Jones y 
Sherwood Distilling Co , 133 A 278, 
150 Md 24 

Mass—^Dennehy y Jordan Maish Co, 
71 N B 2d 768—^Lord y Lowell In¬ 
stitution for Sayingrs, 23 N B 2d 
101, 804 Mass 212—^Denny y Riy- 
erhank Court Hotel Co, 184 NB 
432, 282 Mass 176—^Altoonian y 
Muldonian, 177 NB 830, 277 Mass 
68 

Mich—^Hale y Cole, 217 NW 898, 
241 Mich. 624 

Miss— Corpus Juris cited in Loper 
y Tazoo & M V R Co, 146 So. 
748, 746, 166 Miss 79 

Mo—Simmons y Kroger Grocery & 
Baking Co. 104 SW2d 857, 840 
Mo 1118—Brunk y Hamilton- 
Brown Shoe Co, 66 SW2d 903, 834 
Mo 617—State ex rel Gosselm y 
Trimble, 41 SW2d 801, 328 Mo. 
760—Nolan y Joplin Transfer & 
Storage Co. App, 208 SW2d 740 
—^Daugherty y Spuck Iron & 
Foundry Co, App, 176 S W 2d 45— 
Doymo y. General American Life 
Ins Co, App. 127 S W 2d 732— 
Beitling y S S. Kresge Co, 116 
SW2d 522, 232 Mo App 1195— 
Chisholm V Berg, App, 78 SW2d 
486—^Doyle v Scott’s Cleanmg Co, 
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81 SW2d 242, 224 Mo App 1168— 
Klusman v Harper, 298 SW 121. 
221 Mo App 1110—^Haryey v. 
O’Connor, App. 284 SW 171. 

Mont.—^Komec y Mike Horae Mining 
& Milling Co, 180 P2d 252 

Neb—^Vanderlippe y Midwest Studi¬ 
os, 289 NW 841, 137 Neb 289— 
Peterson y Brinn & Jensen Co, 
280 NW 171, 184 Neb 909 

N J —Smith y Bosoo, 19 A 2d 637, 
126 NJLaw 452—Henion y D 
Fullerton & Co, 179 A 809, 115 N 
JLaw 266—^Fullmer y Scott-Pow- 
ell Dairies, 166 A 129, 111 NJ 
Law 44—Warner y Dayis, 159 A 
817, 10 NJMisc 589, affirmed 166 
A 164, 110 NJLaw 468—Cleaves 
y Yeskel, 133 A 393, 102 NJLaw 
621—^Kinsey y Buts, 131 A 686. 
4 N J Misc 100, affirmed 134 A 918, 
103 NJLaw 197 

NT—^Delisa v Arthur F Schmidt, 
Inc, 84 NB3d 386, 285 NT 814 
—^Kutner v Weiner, 46 N T S 2d 
85, 266 AppDiy 1028—Bimewski y 
City of New Tork, 44 NT S 3d 648. 
267 AppDiv 108—Ford v Grand 
Union Co, 270 NTS 162, 240 App 
Div 294—^Bussing y Lowell Film 
Productions, 258 NTS 719, 283 
AppDiy 471 affirmed 182 NB 194, 
269 NT. 698—Galletta y Taylor- 
Fichter Steel Const Co, 249 NTS 
681, 232 App Div 256—^Policastro v. 
Tidewater Paper Mills Co, 212 N 
TS 901, 216 AppDiy 692—^Denton 
y Buffalo Pipe Line Corporation, 
89 N T.S 2d 83, leave to appeal de¬ 
nied 16 NTS 2d 698, 268 App Div 
860 

NC—^Robinson y McAlhaney, 198 S 
B 647. 214 NC 180—Colvm y 
Kitchen Lumber Co, 168 SB 894, 
198 NC 776. 

Ohio—^Biddle y New Tork Cent R. 
Co, 182 NB 601, 48 Ohio App 6 
—Great Atlantic & Pacific Tea Co 
y Davis, 167 NB 618, 82 Ohio 
App 100 

Okl—Small y Shull, 124 P.2d 881* 
190 Okl 418 

Pa—^Davia v Tredwell, 82 A.2d 41L 
347 Pa. 841—Orr y William J 
Bums International Detective 
Agency. 12 A 2d 26. 887 Pa. 687— 
Schroeder v. Gulf Refining Co of 
Port Arthur. Tex.. 160 A. 668, 800 
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■vithin the scope of his employment has been sue- | cessfully rebutted by testimony is usually a jury 


Pa 397—^Allen v Poat^mock, 163 
A 336. 107 Pa.Super 332—^Rice v 
Qibson, 94 Pa Super 611—Sebaa- 
tianclli V Cleland-Simpaon Co. 
Com PI, 35 Berks Co 453, alHrmed 
31 A 2d 570, 153 Pa Super 203— 
Witherow v A P Rees, Inc, Com 
PI, 62 DauphCo 489. 

R I —v Turner Centre Sya- 
tem, 14S A 376, 50 RI 481 
SC—Plonden v Wilson, 195 SE 
847, 186 S C 285—Hancock v Aiken 
Mills, 185 SE 188, 180 S C 93 
Tcnn—Home Stores v Parker, 166 
SW2d 619, 179 Tenn 372—Cole v 
Standard Oil Co of N J, App. 
197 SW2d 18 

Tex —^Lowry v Anderson-Berney 

Bldsr Co, 161 S W 2d 459, 139 Tez 
29—West Tezaa Utilities Co t. 
Wills, Civ App, 164 SW2d 405— 
National Life & Accident Ins. Co 

V Rinffo, Civ App , 187 S W 2d 838, 
error refused—Houston Packing 
Co V Benson, Civ App, 114 SW2d 
429—^Pratley v Sherwin-Williams 
Co of Tezaa, Civ App, 66 S W 2d 
610 

Va—Western Union Telegraph Co 
v Phelps, 169 S E 674, 160 Va 
674—Thalhimer Bros v Shaw, 159 
S E 87, 156 Va 863 
*Wash—Oorpu Jnns cited In Rice 

V Garl. 98 P2d 801, 305, 2 W^ash 
2d 403 

Wis—Mandel v Byram, 211 NW 
145. 191 Wia 446 
89 C J p 1363 notes 21, 22. 

EvldeBce held BnJaciexit 
To warrant submission of question 
to jury 

Ala—^Hill Grocery Co v Carroll, 136 
So 789, 2d8 Ala 376—Wheeler Mo¬ 
tor Co V Stringer, 133 So 10, 222 
Ala 494 

Ky —Greene v Pennington, 108 S 
W 2d 1013, 270 Ky 28 
Mo—Daniel v. Artesian Ice & Cold 
Storage Co, App, 46 S W 2d 648— 
Vaseska v Sielofl Fackmg Co, 
App, 287 SW 827. 

NT—^McLoughlin v New York Edi¬ 
son Co, 169 NE 277, 252 N.Y 
302. 

SC—Lazar v Great Atlantic & Pa¬ 
cific Tea Co, 14 SE2d 660, 197 
S C 74—Watson v. American Equi¬ 
table Assur Co, 12 SE2d 30, 195 
S C 463. 

39 C J p 1860 note 60. 

Servant as Bpeeial offloer 

Whether servant who la also spe¬ 
cial officer was acting in capacity of 
servant or officer is ordinarily ques¬ 
tion for jury 

Conn—Krowka v. Colt Patent Fire 
Arm Mfg Co., 8 A.2d 6, 126 Conn 
706. 

Ga—^Massachusetts Cotton Mills v 
BGawkins, 189 SE 62, 164 Ga. 694, 
answers conformed to 139 S E. 429, 
37 Oa.App. 198. 


Me—^Neallus v Hutchinson Amuse¬ 
ment Co, 139 A 671. 126 Me. 469, 
55 ALR 1191 

Mich—^Wiley v Pere Marquette Ry 
Co, 209 NW 59. 285 Mich 279 
Mo —^Priest v Missouri Pac R R. 

App , 77 S W” 2d 120 
N T —Biniewski v City of New 
York, 44 NYS2d 543, 267 App 
Div 108 

Okl—^Empire Oil & Refining Co v 
Fields, 73 P 2d 164, 181 Okl 231 
Pa—^Pilipovich V Pittsburgh Coal 
Co. 172 A 136, 814 Pa 585 
Tex—Brady v Gulf, C & S F Ry 
Co , Civ App , 71 S W 2d 303, error 
refused 

WVa—Thompson v Norfolk & W. 
Ry Co. 182 S.E 880, 116 WVa 
705 

39 C J p 1362 note 22 [eh 
Wheoever reasonable nlnds may 
differ as to whether sen ant was 
at certain time involved wholly or 
partly in peiformance of his mas¬ 
ter's business, or within scope of his 
employment, question is one for jury 
—Carter v Bessey, 98 P 2d 490, 97 
Utah 427 

Whether servant’s tort of wanton 
and malloloiis chazootar was com¬ 
mitted Within scope of employ ment 
is question for jury —^Thompson- 
Starrett Co v Heinold, CCA Pa.. 60 
F2d 360 

Assault and battery 

US—^\Veste.m Union Telegraph Co 

V Hill, CCA Ala, 67 F2d 487— 
Thompson-Starrett Co v Heinold, 
CCAPa, CO F2d 860 

Ala—^Honeycutt v Louis Pints Dry 
Goods Co, 180 So. 91. 285 Ala 
507—^Alabama Fuel & Iron Co v 
Fowaskl, 166 So 782, 232 Ala 66 
Ark—Robb v Woosley, 396 SW 13, 
Ark 43—^Missouri Pac, R Co 

V Gregory, 238 SW 64. 162 Ark 
835 

Cal—Sullivan v People's Ice Corpo¬ 
ration. 268 P. 934, 92 Cal App 740 
Conn—^Rappaport v Rosen Film De¬ 
livery System, 18 Add 362, 127 
Conn 624 

DC—Dilli V Johnson, 107 F2d 669, 
71 App DC 139 

Ga—Crawford v Exposition Cotton 
Mills, 11 SE2d 234, 63 GaApp 
458—Schwarts v Nunnally Co, 5 
SE2d 91, 60 GaApp 868—Fried¬ 
man V Martm, 160 SE 126, 43 Ga 
App 677—Fumey v Tower, 181 S 
E 177, 84 GaApp 789. affirmed 137 
SE 850, 86 Ga.App 698—Seaboard 
Air Lme Ry v Arrant, 87 SE 
714, 17 GaApp 489. 

Ill—^Heide v Lincoln Furniture & 
Rug. Inc, 4 NE2d 808. 287 111 
App 616—Basick v Illmols Cent. 
R Co . 201 lU App 68 
Ind—Junior Toy Corporation v No¬ 
vak, 21 NE2d 446, 107 Ind App 
/ 437—Uatthewa t. Kew Tork. C 
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& St L B Co, 1(1 NB 663, 93 
Ind Avp 618 

Me—^Neallus v Hutchinson Amuse¬ 
ment Co. 189 A 671. 126 Me 469, 
66 ALR 1191 

Md—^McCrory Stores Corporation, v. 
Satchell. 129 A 348, 148 Md 279 

Mass —Schultz v Purcell's, Inc, 70 
NE2d 626. 3d0 Mass 679 

Mo—Summons v Kroger Grocery & 
Baking Co, 104 SW2d 867. 840 
Mo 1118—Knight v Western Auto 
Supply Co , App , 193 S W 2d 771— 
Ragsdale v Riveiside Jockey Club, 
App, 106 SW2d 948—^Mason v 
Down Town Gazage Co, 68 SW2d 
409, 237 Mo App 297—Scott v St 
Louie-San Francisco Ry Co, App, 
52 SW2d 469—Gosselm v Yellow 
Cab Co. App. 29 S W 2d 186, cer¬ 
tiorari quashed State ex rel Gos- 
selin V Tnmble, 41 S W 2d 801, 
828 Mo 760 

Mont—^Eomec v Mike Horse Mining 
& Milling Co , 180 P 2d 252 

NT—Curran v Buckpitt, 233 NTS 
249, 226 AppDiv 880 

NC—^Robinson v McAlhaney, 198 S 
E 647, 214 NC 180 

Ohio—^Lloyd v General Tire & Rub¬ 
ber Co. 166 NE 631, 24 Ohio App 
62 

Okl—Chuck's Bar v Wallace, 176 
P 2d 484, 198 Okl 162. 

Pa—^Patanyi v Davis, 9 A 2d 430, 
836 Pa 476—Sebasticuielli v Clel- 
and Simpson Co, 81 A 2d 570, 162 
Pa Super 203 

S C —^Lazar v Great Atlantic & Pa¬ 
cific Tea Co.. 14 S E 2d 560, 197 
S C 74—Watson v American Equi¬ 
table Assur Co, 12 SE2d 80. 195 

5 C 468—Cantrell v Claussen s 
Bakery, 174 SE 488. 172 SC 490 

Tex—^Felder v Houston Transit Co, 
Civ App, 203 S W 2d 831—^Davis 

V Clark, Civ App, 78 SW2d 1008, 
reversed on other grounds 105 S 
W3d 190, 129 Tez 620—Gulf. C 

6 S F Ry Co. V Cobb, Civ App, 
45 S W 2d 328, error dismissed 

Wash—^Nolan v Fisher Co., 19 P2d 
937, 172 Wash 267 

Wis—^Manol v Moskin Credit Cloth¬ 
ing Co, 288 NW 679, 208 Wis 
47. 

39 C J p 1362 note 2d [ch 

False Impruonment 

Pa —Sebastianelli v Gleland Simp¬ 
son Co, 81 A 2d 570, 152 Pa Su¬ 
per 208 

xnjuzy ocoasionsd by telegzaph snes- 
senger boy • 

U S —Wesiem Union Telegraph Co. 

V Dubell. CCANJ, 69 F2d 149 
—Western Union Telegraph Co v. 
Kirby, CCAPa. 37 F 2d 480 

Ala—Western Union Telegraph Co 

V Gorman, 186 So 748, 287 Ala 
146 

Ga—^Marsh t. Postal Telegraph A 
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question Where it is doubtful whether a servant 
in injuring a third person was acting ^^^thln the 
scope of his authority, the doubt will be resolved 
against the master, as considered supra § 570, at 
least to the extent of requiring the question to be 
submitted to the jury for determination®^ 

On the other hand, where there is no dispute as 


to the facts and the}' arc susceptible of but one in¬ 
ference, the question is one of law and should not 
be submitted to the jury,®® Where reasonable men 
could not conclude from the evidence that a servant 
was acting within the course of his employment, 
the court must hold as a matter of law that he was 
not so acting®® 


Cable Co. 196 S E 918, 67 Ga App 
817. 

Tenn—^Weetern Union Telegraph Co 

V Bender, 148 S W 2d 44, 24 Tenn 
App 643 

Wash—^Hobba v Postal Telegraph- 
Cable Co. 141 P2d 648, 19 Wash 
2d 102 

Xibbl and slaader 

Mo —Starnes v St Joseph Ry. 
Light, Heat & Power Co, 62 SW 
2d 852, 831 Mo 44—Conrad v Al- 
lis-Chalmera Mfg Co, 78 8W2d 
438, 228 Mo App 817 
Mont—Keller v. Safeway Stoies, 
108 P2d 606, 111 Mont 28 
NC—Gillis V Great Atlantic & Pa¬ 
cific Tea Co, 27 SE2d 288, 223 
NC 470, 160 ALR 1330—West 
▼ r W Woolworth Co, I SE2d 
646, 216 NC 211 
Shooting of third penoa 

(1) In general 

N T —^Ford V Grand Union Co, 270 
NTS 162, 240 App Div 294 
Okl —Chuck’s Bar v Wallace, 176 
P 3d 484, 198 Okl 152 

(2) By filling station operator — 
Buck V Standard Oil Go of New 
York, 280 NTS 192, 224 App Div 
299, affirmed 164 NE 697. 249 NT 
695 

(8) By loan company manager — 
Metzler v. Layton, 25 NE2d 60, 873 
111 88 

(4) By railroad special oflacer. 

Ill—^Kovatich V. Ross, 280 Ill App 
830 

Mich—Cook y Michigan Cent By, 
165 NW 541, 189 Mich 456 
(6) By watchman 

Ky—^McBee's Adm'x y Indian Head 
Mining Co, 182 S.W.2d 616, 280 
Ky 82 

N J —Heenan v Horre Coal Co , 170 
A 894, 12 NJMiac 268, affirmed 
174 A 561. 118 NJLaw 888 
Tex—Chicago. R I & G Ry Co, v 
Carter, Civ App. 250 SW 192, cer^ 
tifled questions answered 246 SW 
228, 112 Tex 260, and affirmed. 
Com App, 261 SW 186 
63. Ga—Atlanta Laundries v Gold¬ 
berg, 80 SE2d 849, 71 GaApp 
180. 

56 . Iowa—Johnson v Chicago, R I 
& P R Co, 141 NW 430, 167 
Iowa 788, LRA.1916F 946. 

Ky—^Ashland Coca Cola Bottling Co 

V Ellison, 66 SW.2d 62. 362 Ky 
173 

N.GL—^Pinniz v GrlfiOn, 18 S.E.2d 667, 


668, 219 NC 35—^Long y Eagle, 
5, 10 and 26^ Store Co. 198 SE 
573, 214 NC 146—Corpus Juris 
qnoted la Cole v Atlantic Coast 
Line R Co. 191 S.E 353, 356, 211 
NC 591—Corpus JUns quoted la 
Colvin V Kitchen Lumber Go, 163 
SE 394. 396, 198 NC 776 
SC—Corpus JUns quoted la Carroll 

V Beard-Laney, Inc. 35 8 E 2d 4d5, 
127. 207 SC 339—Corpus Juns 
oited la Hyde v Southern Grocery 
Stores, 16 8 E 2d 853, 367, 197 S C 
268 

Ya—Corpus Juris quoted la Crowell 

V Duncan, 184 S E 676, 579, 146 
Va 489, 50 A.L R 1425 

66. U S —^Ene R Co v Johnson, 
CC AOhio, 106 F2d 650 
Cal—Malcolm y Teyis. 293 P 640. 
110 Cal App 76 

DC—Dilli y Johnson. 107 F3d 6>69, 
71 App DC 189 

Ga—^Plumer v Southern Bell Tele¬ 
phone & Telegraph Co., 199 SE 
353, 68 GaApp 622 
Hawaii—Ellis y Mutual Telephone 
Co. 29 Hawaii 604 

Me—^Leek v Cohen, 38 A 2d 460, 141 
Me 18—Corpus Juris mtsd la Ste¬ 
vens y Frost, 32 A 2d 164, 166, 140 
Me 1 

Md—A S AbeU Co v Sopher, 22 A. 
3d 463. 179 Md 687—Eyerly V 
Baker, 178 A 691, 168 Md 699— 
Carroll v Hillendale Golf Club, 
144 A 693, 166 Md 642 
Ohio—Halkins y Wilkofl Co. 47 N 
E3d 199, 141 Ohio St 189 
Okl—^Atchley y McFsdden, 64 P2d 
269, 178 Okl 808 

Pa—Orr v William J Burns Inters 
national Detective Agency, 12 A 
2d 26, 387 Fa 587—Chamberlain 
y Riddle. 88 A 2d 621, 165 Fa 
Super 607 

Va—Western Umon Telegraph Co, y 
Phelps, 169 SE 574. 160 Va 674 
—^Appalachian Power Co v Rob¬ 
ertson. 129 S.E 224, 142 Va 464 
W.Va—lOorpus Jnris oLtsd la Coch¬ 
ran y Michaels, 157 SE 178, 175, 
110 W.Va 127 
89 C J p 1868 note 28 
Bviidenoe hrid Insufficient 
To warrant submission of issue 
to jury 

Md —Carroll v Hillendale Golf Club. 

144 A 698. 166 Md 642 
Mass—Kowalczyk y. Murphy, 4 NE 
2d 810, 895 Mass 661—Wojcik v 
Cadillac Berkshire Co, 162 NE 
826. 266 Mass. 817. 
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Miss—Gabbert v Treadaway, 18 So 
2d 167, 194 Miss 435 
Mo —^Mullally v Langenberg Bros 
Gram Co, 98 SW2d 646, 339 Mo 
683—State ex rel Gosselin v 
Trimble. 41 SW2d 801, 828 Mo 
760—Do vino y General American 
Life Ins Co, App. 127 SW2d 732 
—Green v. Western Union Tele¬ 
graph Co , App , 58 S W 2d 772 
SD.—Morman y Wagner, 263 NW 
78. 63 SD 547 

Tenn—^Hoover Motor Express Co v 
Thomas, 65 S.W2d 6<31, 16 Tenn 
App 664 

Assault mad battery 
US—^Elder y Dixie Greyhound 
Lines, CCAMo, 168 r2d 200— 
Ene R. Co V Johnson, CCA OhiO, 
106 F2d 650 

Cal—Fields v Sanders, 180 P2d 
684, 29 Gal 2d 834 

Mibb —Western Union Telegraph Co 
y Stacy, 189 So 604, 162 Miss 286 
Tenn—Hoover Motor Express Co v 
Thomas, 65 SW2d 621, 16 Tenn 
App 664 

Tex—National Life & Accident Ins 
Co y Ringo, CivApp, 137 SW 
2d 828. error refused 
Bhootliig of third person 

(1) By watchman —"M c B e e ’ s 

Adm'x y Indian Head Mimng Co, 
183 S W3d 615, 280 Ky 82 

(•2) Other cases—^Texas Breeders 
ft Racing Ass'n y Bla n c ha rd, CCA 
Tex, 81 F2d 882, motion dismissed 
85 F2d 1019. 

gsadsr 

Miss—Craft y Magnolia Stores Co, 
188 So. 406. 161 Miss 766 

Seryaat as spsolal officer 

(1) Where official or private ca¬ 
pacity of police officer clearly ap¬ 
pears, there is no question for jury 
—^Neallus v Hutchinson Amusement 
Co, 189 A 671, 126 Me 469, 66 A 
LR 1191 

(2) Whether officer was acting 
within scope of his employment as 
a corporation's servant or In his ca¬ 
pacity as a public officer is a ques¬ 
tion of law where the conclusion 
that the officer was acting as serv¬ 
ant of the corporation cannot be 
reasonably supported —^Krowka v 
Colt Patent Fire Arm Mfg. Go, 8 
A 2d 6, 125 Conn 706. 

66. Ill.—^Boehmer y. Norton. 65 N E 
2d 212, 828 HLApp. 17. 
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Deviation from course of employment. Whether 
there has been a deviation so material or substan¬ 
tial as to constitute a complete departure is usually 
a question of fact,®7 but where the conclusion to be 
drawn from the nature and extent of the deviation 
IS not doubtful, the question is one of law and not 
•of fact 58 

Where deviation from the course of his employ¬ 
ment by the servant is slight and not unusual, the 
court may, as a matter of law, find that the servant 
was still executing his master’s business 59 On the 
other hand, if the deviation is very marked and un¬ 
usual the court may determine that the servant was 
not on the master’s business at all but on his own 80 
Cases falling between these extremes will be regard¬ 
ed as involving a question of fact for the determi¬ 


nation of the iury;8l where the deviation is uncer- 
tam in extent and degree, or where the surrounding 
facts and circumstances leave room for legitimate 
inferences as to whether or not, notwithstanding the 
deviation, the servant may still be engaged in the 
master’s business within the scope of his general 
employment, the question is for the jury.®* 

(4) Negligence and Contributory Negligence 

Tha negligence of the eervant and the contributory 
negligence of the plaintiff are questiona for the jury 
where the facts are in dispute or more than one infer¬ 
ence can be drawn therefrom 

Where the facts are in dispute, or more than one 
inference can be drawn therefrom, the question of 
the employee’s negligence is for the jury, 88 as is the 


■57. X7S.—Thomas v Slavene, CCA 
Mo . 78 F 3d 144. 

Cal—^Loper v Momson, 145 P2d 

I. 28 Cal 2d 600—Weetberar v Will- 
de, 94 P2d 690. 14 Cal 2d 860— 
Dolinar v Pedone, 146 Pdd 237. 
68 Gal App 2d 169—Cain v Mar¬ 
quez, 88 P 2d 200, 81 Cal App 2d 
480—^Barton y. McDermott. 291 P 
691, 108 Cal App 873—^Kruse v 
VrhitB Broa, 258 P 178. 81 Cal 
App 86 

Okl—Brayton v Carter. 168 PSd 
960. 196 Okl 135 

Utah—Carter v Bessey. 98 P2d 490, 
97 Utah 427 

*Tn a given case, this may present 
A question of law for the court, but 
in by far the greater number of 
oases, where the question turns upon 
the mere extent of the deviation 
from the strict course of the em¬ 
ployment. It has been held to be a 
question of fact for the jury ”— 
Oamepy v Ballou & Nagle, 167 A 
686, 587, 114 Conn 46. 

Mixed question of law and Ihot 
NJ—Efstathopoulos v Federal Tea 
Co, 196 A 470, 119 NJ.Law 408— 
Dunne v. Hely. 140 A 827, 104 N 

J. L.aw 84 

58. Conn—-Wella v New York, N 
H & H R. Co, 128 A 700, 102 
Conn 861 

69. Ala—Jackson v De Bardelaben, 
118 So 604. 22 Ala-App. 615 
Anz —^Peters v Pima Mercantile Co. 

27 P 2d 148, 42 Anz. 454 
Cal—^Barton v McDermott, 291 P 
691, 108 Cal App. 872—^Mand ▼ 

Bose, 274 P. 892, 96 Cal App 664 
—Blruse v. TVhite Bros, 268 P 178, 
^1 Cal App 86. 

Conn —Neville v. Adorno, 196 A. 613, 
128 Conn 896—Shiembob v. Bing- 
Ung, 160 A. 429. 116 Conn 62— 
Gaznepy v. Ballou & Nagle, 167 
A 586, 114 Conn. 46 
Ill—Boehmer v. Norton, 66 N.D2d 
212, 828 niApp 17. 
sy .—Corpuu J1«ls quoted lu Dennes 


V Jefferson Meat Market, 14 SW 
2d 408. 409, 228 Ky 164 

Md—Carroll v Hillendale Golf Club, 
144 A 693. 166 Md 642 
Mo —^E^iqua v Lumbermen’s Supply 
Co. 76 SW2d 715, 229 Mo App 
210 

S C.—Adams v South Carolina Pow¬ 
er Co, 21 SB 2d 17, 200 SC 438 
Utah—Carter v Beesey, 98 P2d 490. 

97 Utah 427 
89 C J p 1363 note 24 

6a Ala—Jackson v De Bardelaben, 
118 So 604, 22 Ala App. 615 
Anz —^Peters v Pima Mercantile Co, 
27 P 2d 148, 42 Anz 454 
Cal—^Barton v McDermott, 291 P 
391, 108 Cal App. 872—Mand v 
Hose, 274 P 892, 96 Cal App 664 
—Kruse v White Bros, 263 P 
178, 81 Cal App 86 
Conn—C9arriepy v Ballou & Nagle, 
167 A 535, 114 Conn 46—Hickson 

V W. W W'^alker Co, 149 A 400, 
110 Conn 604, 68 ALH 1044 

DC—Gnmea v B F Saul Co, 47 
F.Sd 409, 60 App DC 47 
Ky—Dennes v Jefferson Meat Mar¬ 
ket, 14 S W 2d 408, 228 Ky 164 
Md —Carroll v Hxilendale Gkilf Club. 

144 A 698, 166 Md 642 
Mo—State ex rel Gtosselin v Tnm- 
ble, 41 SW2d 801, 828 Mo 760— 
Chisholm V Berg, App, 78 SW2d 
486—^Fuqua v. Lumbermen's Sup¬ 
ply Co. 76 SW2d 716, 229 Mo, 
App 210. 

N J —^Tildesley v Jolme, 86 A 2d 
699, 131 NJLaw 179—Smith v 
Bosco, 19 A 2d 687, 126 NJLaw 
452—^Fullmer v Scott-Powell Dai¬ 
ries, 166 A. 129, 111 N J Law 44. 
SC—Adams v South Carolina Pow¬ 
er Co, 21 SE2d 17. 200 SC 438. 
Tenn—^Home Stores v Parker, 166 
SW3d 619, 179 Tenn 872 
Utah.—Garter v Bessey, 98 P 2d 490, 
97 Utah 427 
89 C J. p 1868 note 26. 

Bervaat devlatiag flvs nllss oa ei^ 
mad fox rautlvs is, as matter of 
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law, acting without scope of employ¬ 
ment—Waack v Maxwell Hardware 
Co. 292 P 966, 210 Cal 686 

61. Cal—Mand v Hose, 274 P 892, 

96 Gal App 564 

Conn—Garriepy v Ballou & Nagle, 
167 A 686, 114 Conn 46 
Ill —Boehmer v Norton, 66 N B 3d 
212, 828 Ill App 17 
Ky—^Dennee v Jefferson Meat Mar¬ 
ket. 14 SW2d 408, 2.28 Ky 164 
Mo—Chisholm v Berg, App, 78 S 
W2d 486—^Puqua v. Lumbermen’s 
j Supply Co, 76 SW2d 716, 229 Mo 
App 210 

S C —^Adams v South Carolina Pow- 
I er Co, 21 SB 2d 17, 200 SC 438 
89 C J p 1868 note 26 

OB. US —Thomae v Blavens, CCA 
Mo, 78 F2d 144 

Cal—Barton v McDermott, 291 P 
691, 108 Cal App 872—Kruse v. 
White Bros, 263 P 178, 81 Cal 
App 86 

Conn—Neville v Adorno, 196 A 618, 
128 Conn 296 

Ga—Gomez v Great Atlantic & Pa¬ 
cific Tea Co. 172 SB 760, 48 Ga 
App 898 

Utah—Carter v Bessey, 98 P 2d 490, 

97 Utah 427 

By Joining some prlvuts business 
of his own with that of his master 
a servant does not step without the 
course of his employment as a mat¬ 
ter of law, except where he makes 
a marked deviation from his mas¬ 
ter’s husinesB.—^Rainwater y. Wal- 
luoe, App. 169 SW2d 460, trans¬ 
ferred, see 174 SW.2d 886, 861 Mo 
1044. 

63, Ala.—Honeycutt y. Louis Plzitz 
Dry Goods Co, 180 So 91, 286 Ala. 
607 

Ark—Guthne y Few, 277 SW 15, 
169 Ark 776 

Cal—^MshoUin y. Ysuohiyama, 77 P 
2d 856, 11 Cal 2d 68—Carlson y 
Sun-Maid Roism Growers’ Ass’n, 
8 P.2d 546, 121 Cal App 719— 



57 C J S, 


MASTER AND SERVANT 


§ 617 


contributory negligence of plaintiff.®^ On the other 
hand, where the evidence is not in conflict and but 
one inference may be drawn therefrom, the ques¬ 
tions are of law for the court ®® 

(5) Relationship of Employer and Independ¬ 
ent Contractor 

The question whether the relationship of employer 
and independent contractor existed at the time of the 
injury ordinarily is one of fact 


Whether the relationship of employer and inde¬ 
pendent contractor exists may be a mixed question 
of law and fact or of law alone.®® The question or¬ 
dinarily IS one of fact.®7 Where the facts are in 
dispute or they are susceptible of more than one in¬ 
ference, the question is one of fact to be determined 
by the jury,®® acting under instructions from the 
court as to what is requisite to constitute the rela- 


Valdick V Le Clair. 289 P 673. 
106 GalApp 489 

Colo —^Averch v Johnston, 9 P 2d 
291, 90 Colo 821 

Ill—Hallis V Stover Co. 275 lUApp 
44 

Md—Clousrh & Molloy y Shilling, 
131 A 843. 149 Md 189 
Mass —Sundelof v Simco Trading 
Co. 29 NE2d 190. 302 Maas. 603 
—O'Connor v Benson Goal Co. 16 
NE2d 636, 801 Maas 145—O’Brien 

V Freeman, 11 XE2d 683. 299 
Maes 20 

Miss—^Lee County Gin Co v Mid- 
dlebrooks, 187 So 108, 161 Miss 
422 

N.T—^Haverstick v Clarence Hansen 
& Sons, 18 NE2d 753, 277 NT 
168. reargument denied 16 N E 2d 
72, 278 NY 482—Galletta v Tay- 
lor-Fichter Steel Const Co, 249 
NTS 581. 2&2 AppDiv 256 
N C —^Proper v Great Atlantic & Pa¬ 
cific Tea Co. 198 SE 276. 212 N 
C 898 

Ohio —^National Reflmng Go v Clan¬ 
cy. 166 NE 206, 81 Ohio App 99 
Fa—Juhaa v Reading Co, 192 A 
403. 826 Pa 417—^Leaick v Proc¬ 
tor, 160 A 618, 800 Pa 847—^Dunn 

V Philadelphia & R R Co, 66 
Pa Super 406, 408, followed in 65 
Pa Super 408 

RI—Elimatian v New England Tel¬ 
ephone & Telegraph Co, 141 A 881, 
49 RI 186 

Tex—^B1 Paso & S W R Co v. 
Murtle. 108 SW 998, 49 Tex Civ 
App 278, error refused 
Va —^Andrews v. Chesapeake & O 
Ry Co , 87 S E 2d 29, 184 Va 961— 
Gregory v Lehigh Portland Ce¬ 
ment Co. 162 SE 881. 167 Va 645 
89 CJ. p 1368 note 27, p 1360 note 
66 . 

01 . US —S. S. Eresge Co v Dunne, 
CCAMass, 77 F2d 766 
Ark—^Malco Theatres v McLain, 117 
SW2d 46. 196 Ark 188 
Cal—Wallace v Mmg, 80 P 2d 628, 
27 Cal App 174. 

Md—Encsson Lme v. Hawkms, 198 
A 429, 174 Md 228 
Mass—^Barrett v Conragan, 18 NE 
2d 869, 802 Mass 88—O'Brien v 
Freeman, 11 NE2d 682, 299 Mass 
20—Eees ▼ William Fllene's Sons 
Co., 8 NE2d 8. 297 Mass 142 
Mo—^Fischer v Sears, Roebuck & 
Oo.. App, 98 SW2d 1086. 


N H —^Manning v Leavitt Co , 5 A 
2d 667, 90 N H 167, 122 A L R 249 | 
—^Miltimore v Milford Motor Co, 
197 A 330, 89 NH 272—Emery v 
Tilo Roofing Co. 195 A 409. 89 N 
H 166 

N Y —Galletta v Taylor-Fichter 

Steel Const Co, 249 NTS 681, 
282 App Div 256 

Pa—Juhas v Reading Co, 192 A. 

403. 326 Pa 417 
89 C J p 1363 note 28 
HnmaTittanaa. mle 
In order to make submissible case 
under humanitarian rule, it is es¬ 
sential that the injured party came 
into position of imminent peril, that 
the employees of defendant became 
aware of such imminent peril or 
should have done so by reasonable 
care, and that by the exercise of 
reasonable exertion and care they 
could have prevented injury, thereby 
creating duty for them so to do — 
Costello V Pitcairn, Mo App, 116 
SW2d 257 

Where trial is before court with¬ 
out jury, question is one of fact 
for court—Ga^un v Eluge, 176 NE 
198, 275 Maas 372 

9B. Ala —SlosB-Sheffleld Steel & 

Iron Co V Wilkes, 165 So 764, 281 
Ala 611, 109 ALR 386 
NT—^Barker v 131 Riverside Drive 
Corporation. 61 NTS 3d 316, 268 
AppDiv 914, affirmed 65 NESd 
436, 295 NY 716 

Va—C D. Kenny Co v Dennis, 189 
S.E 164. 167 Va 417 
Wash—^Femling ▼ Star Pub Co, 64 
P 2d 1008, 195 Wash 895 

66. Cal—Jameson v Oavett, 71 P. 
2d 937, 22 Cal App 2d 646 

Wash—Simard t. Western Union 
Telegraph Co, 77 P2d 605, 194 
Wash 169 

39 C J p 1864 note 29. 

Relationship created by employment 
contract as question of law or fact 
generally see supra { 13 
Whether oonunlssloa salasmaiL is 
an employee or independent contrac¬ 
tor generally is a mixed question of 
law and fact—Graetch v Dix, 156 
P 2d 79, 68 Gal App 2d 116 

67. Conn.—Scorpion v. American- 
Republican, 87 A 2d 802, 181 Conn. 
42—^Ross V Post Pub Co, 29 A. 
2d 768, 129 Conn 664—^Robert C* 

41S 


Buell & Co V Danaher, 18 A 2d 
697. 127 Conn 606 

Ill—Ryan v Associates Inv Co of 
Illinois, 18 NE2d 47, 297 Ill App 
644 

Ey—Corpus Jnzis quoted an Bowen 
V Gradison Constr Co, 82 S W2d 
1014, 1019, 286 Ey 270 
Mo—^Russell V Union Elec Co of 
Mo. 191 SW2d 278, 288 Mo App 
1078—Corpus Juris quoted in Man¬ 
us V Kansas City Distributing 
Corporation, 74 SW2d 606, 510, 
228 Mo App 905—Givens v Spald¬ 
ing Cloak Co, 68 BW2d ^19, 228 
Mo App 169—Andres v. Cox, 23 
SW2d 1066. 223 Mo App 1139 
Mont —Corpus Jnru cited lu 
Coombes v Letcher. 66 P 2d 769, 
772, 104 Mont 371 

Tenn —Knight v Hawkins, 178 S 
Wi3d 168, 26 Tenn App 448 
Tex—^Dave Lehr, Inc, v Brown, 
Civ App, 68 SW2d 886, reversed 
on other grounds 91 S W 2d 698, 
127 Tex 286—^McElwrath v Dix¬ 
on. Civ App. 49 SW2d 996 

Control of mode and manner of work 
In absence of agreement on sub¬ 
ject of alleged employer's right to 
control mode and manner of doing 
work, jury may determine existence 
or nonexistence of such right by 
drawing reasonable inference from 
the circumstances shown in evidence 
—Graetch v. Dix, 166 P 2d 79, 68 Cal 
App 2d 115 

68. US—De Bard y. Proctor & 
Gamble Distributing Co, DC Gcu, 
68 FSupp 167, affirmed. GCA, 
146 F2d 64 

CaL—Burlmgham v Gray, 187 P 2d 
9, 22 Gal 2d 87—May v Farrell, 
271 P 789, 94 Cal App 708 
Ga—Edwards v Gulf Oil Corpora- 
Uon, 81 SE2d 677, 71 GaApp 649 
Ey —Courier Journal & Louisville 
Tunes Co v Akers, 176 S W 2d 
360, 295 Ey 745—Ruth Bros v 
Stambaugh's Adm'r, 122 S W.2d 
601. 276 Ey 677 

Mass—^McConnon ▼ Charles H. Hod- 
gate Oo, 186 NE 488. 282 Mass. 
684 

Mich—Conover v Hecker, 26 N.W. 
2d 774. 317 Mich 286—Wight v. 
H G Chnstman Co. 221 N.W 814^ 
244 Mich. 208—Sullen r Chicago 
& N W Ry Co, 209 N.W. 184^ 
286 Mich B40. 
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tion and a failure to submit the question to the 
jury IS erroneous ^0 Where the facts are undisput¬ 
ed and the evidence is reasonably susceptible of but 
a single inference, the question whether the rela¬ 
tionship of employer and independent contractor ex¬ 
ists IS one of law for the court'll 


The existence of such relation ordinarily is a 
question of law for the court where its determination 
depends on a written contract which is definite and 
unambiguous in its terms,and such is the case 
where the facts are clear and undisputed, although 
the contract rests in parol Notwithstanding a 


Mixm—G-ilbert y. Meaears, S57 N 
W 73, 192 Minn 495 

Mo—^Mallory v Louisiana Puie Ice 
& Supply Co, S SW2d 617, 320 
Mo 95—^Hoelker v American 

Press, 396 SW 1008, 317 Mo 61— 
Russell ▼ Union Elec Co of Mo. 
191 SW2d 278, 2SS MoApp 1078 
—Ingram v Great Lakes Pipe Line 
Co, App, 153 S'W2d 647—Young 
Y Sinclair Refining Co, App, 92 

5 W 2d 995—Givens v Spalding 

Cloak Co, 63 S W 2d 819, 228 Mo 
App 169—^^’ard v Scott County 
Milling Co. Aup. 17 SW2d <250 
—Mattocks V Emerson Drug Co, 
App, 38 S W 2d 142—^Andres v 
Cox, 28 S W.2d 1066. 228 Mo App 
1189—^Elaber v Fidelity Bldg Co . 
App,, 19 SW2d 758—Stanley v 
Louisiana Pure Ice & Supply Co, 
App, 279 S W 157—Semper v 

American Press. 278 SW 186, 217 
Mo App 55 

"N’T—^Nasca v St Manx’s Roman 
Catholic Church Soc of Dunkirk, 
293 NTS 388. 249 App Diy 732 
—^Zera y Kaplan. 260 NTS 709, 
287 AppDiv 135 

Ohio —^FOrd V Commercial Motor 
Freight, 14 N.E 2d 864. 67 Ohio 
App 384 

OW—World Pub Co y Smith, 161 
F«d 861, 19d Okl 691—Modem 
Motors y Elkins, 118 P 2d 969, 189 
Okl 134 

Po.—McGrath y Edward G. Budd 
Mfg. Co. 36 A.2d 803, 348 Pa. 619 
—^Bojarski y M F Hewlett, Inc., 
140 A. 544, 201 Pa 485—Ooipus 
jTLOm oltsd In Bross y Tamer, 48 
A2d 880, 169 Fa Super 495—^Bums 
y Elliott'Lewis Electrical Co. 170 
A 47, 118 Pa Super 243 

SD—^Biggins y Wagner. 245 NW 
385. 60 S.D 681. 85 ALB 776. 

Tenn—Gulf Refining Co of Louisi¬ 
ana y. Huffman & Weakley, 297 S. 
W 199, 166 Tenn. 580—Texas Co. 
y. Ingram, 84 S.W2d 208, 16 Tenn 
App 267. 

Tex- Haynes y. Taylor, Com App, 
36 B W.2d 104, rehearmg denied 
Hhynes v. Taylor, 88 SW2d 1101 
—^Texaa Co. y Freer. Civ App, 151 
8W.2d 907, error dismissed, judg¬ 
ment correct—^Moreman v. Armour 

6 Co.. Civ App. 66 S.W.2d 884, 
error refused—Smith Bros y. 
O’Bryan, Civ App, 62 SW2d 505, 
set aside on other grounds 94 S 
WAd 145, 127 Tex 489—Kelly v 
Lone Star Gas Co, Civ App. 83 S 
W 8d 699, reversed on other 
grounds Lone Star Gas Co v Kel¬ 
ly* ComApp., 46 SW2d 666—Har^ 


dm V Ruit, Civ App, 294 SW 626 
Va—Standard Oil Co of New Jer¬ 
sey V Davis, 162 SE 29, 157 Ga 
709 

89 CJ p 1364 note 32, p 1860 note 
76 

Different Inferences from admitted 
facts 

Where admitted facts are such 
that fair-minded men might draw 
different inferences from them, case 
18 one for jury—Hicks v Southern 
Ohio Quarries Co, 182 <S E 874, 116 
W.Va 748 

Telegraph messenger hoy 

Wash —Simard v Western Union 
Telegraph Co, 77 P 2d 605, 194 
Wash 169. 

69. Vo.—^Emmerson v Fay, 26 SE 
886. 94 Va 60 

7a Kan.—^Laffery v U S Gypsum 
Co. Ill P 498. S3 Kan 349, 45 L 
RA.NS, 980, AnnCaal912A 590 
Minn—^Vosbeck v Kellogg, 80 N 
W. 957, 78 Minn 17-6 
71. U S —^De Bord v Proctor & 
Gamble Distributing Co, D C Ga, 
58 F Supp 157, affirmed. GCA, 146 
F2d 54 

Aria—^Horan v Richfield Oil Corpo¬ 
ration, 105 P2d 514, i56 Ana C4 
Ark—^Rarger v Harger* 222 SW 
736, 144 Ark. 875. 

Cal—^Burlingham v Gray, 137 P.2d 
9, 22 Cal 2d 87—Robinson y 

George* 106 P.2d 914, 16 Cal 2d 
2SS—Chapman v Edwards, 24 P2d 
211, 138 Cal App 72 
Ill—^Ryan v Associates Inv Co of 
Illinois, 1« NE2d 47, 297 RlApp 
544 

Mo—^Mallory v Louisiana Pure Ice 
& Supply Co, 6 SW2d 617, 820 
Mo 96—^Toung v Sinclair Reflmng 
Oo, Atpp, 93 SW2d 995—Ward V 
Scott County Milling Co., App, 47 
SW2d 250—^Mattocks v. Emerson 
Drug Co, App. 33 S W 2d 142 
NJ—Giroud v Stryker Transp Co., 
140 A 306, 104 NJLaw 424 
Okl—-Hawk Ice Cream Co v. Rush, 
180 P2d 154, 198 Okl 644—World 
Pub Co V Smith, 1'61 P.2d 861, 
196 Okl 691—-Marion Machine, 
Foundry & Supply Go y Duncan* 
101 P 2d 813, 187 Okl. I'SO—Black- 
well Cheese Co y Pedigo, 96 P2d 
1048, 186 Okl 159—Bradley v 

Chickasha Cotton Oil Co, 84 P2d 
629. 184 Okl 51—Fairmont Cream¬ 
ery Co of Lawton y Oorsten. 66 
P2d 767, 17<6 Okl 592—Branham 
y International Supply Co* 27 P 
2d 364. 166 Okl. 278. 

I Pa.—McGrath y Edward G. Budd 
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Vf* Oo, St A 2d SOS, 848 Pa «19— 
Bojarski v M F Hewlett, Ino, 
140 A 644. 291 Fa 486—Bross V. 
Varner, 48 A 2d 880, 581, 169 Pa 
Super 496 

Tenn—^Ridgeway Land Co y Vin¬ 
cent. 7 Tenn App 262 

Tex —^Taylor v Haynes. Civ App , 19 
S W 2d 860, reversed on other 
grounds Haynes v Taylor, Com 
App, 36 S W 2d 104, rehearing de¬ 
nied 38 S W3d 1101—^Taylor Vi. Ea- 
parxa. Civ App. 8 SW.2d 288, er¬ 
ror dismissed 

Oommissloa. salesnwo. 

Cal—Graetch y Dix. 156 P2d 79, 68 
Cal App 2d 115—^Lee v Nanny, 100 
P2d 832, 38 Cal App 2d 90 

72> Cal —^Batt y San Diego Sun 
Pub Co. 69 P3d 216, 21 Cal App 
2d 429 

Colo—^Thayer v Kerchlof, 266 P 
225, 83 Colo 480 

Ill —^Hartley v Red Ball Transit Co, 
176 NE 751, 844 Ill 684 

Kv —Ruth Bros y Stambaugh's 
Adm’r. 128 SW2d 601. 276 Ky 
677 

Mich—Wight v H G Christman 
Co, 221 NW 314, 844 Mich 208 

Minn—Wallace v Pine Tree Lum¬ 
ber Co. 155 NW 600, 160 Minn 
856 

Mo —^Dagley v National Cloak ft 
Suit Co. 22 SW2d 892, 224 Mo 
App 61 

N C —^Kesler Const Co y Dixaon 
Holding Corporation, 175 SE 848, 
207 N C 1—^North Carolina Lum¬ 
ber Co y Spear Motor Co, 185 
SE 116, 193 NO 377 

Okl —Ottinger y Moms, 104 P 2d 
264, 187 Okl 617—City of Musko¬ 
gee y McMurry, 8 P2d 570, 165 
Okl 208—Tankersley v Webster, 
248 P 745, 116 Okl 208 

Tex—^Kelly y Lone Star Gas Co, 
Civ App, 82 SW2d 699, reversed 
on other grounds Lone Star C3aa 
Co y Kelly, Com App, 46 SW2d 
666 

89 C J p 1864 note 80 

73. Ky—Courier Journal & Louis¬ 
ville Tunes Co y Akers, 175 SW 
2d 850. 296 Ky 746—^Ruth Bros v. 
Stambaugh's AdmT, 122 SW2d 
601. 276 Ky 677 

Mo—Manus v Kansas City Distrib- 
utmg Corporation* 74 SW.2d 506, 
228 MoApp 906 

Ohio—Post Pub. Oo y. Sohicklmg, 
164 NE 761, 22 Ohio App. 818, af¬ 
firmed Scbicklmg y Post Pub. Co.* 
166 NB 148. 115 Ohio St 689. 
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written contract, the parties may so construe it by 
their acts and conduct as to deprive the contractor 
of the right to do the work according to his own 
methods and to make the final results of the work 
in the methods employed depend on the directions of 
the contractee, and in such case the question wheth¬ 
er the status of the contractor is that of an inde¬ 
pendent contractor becomes a question for the ju- 
ry.^^ Where the written contract is ambiguous 
the relationship is for the juryjs Where the con¬ 
tract of employment is in writing and oral evi¬ 
dence IS introduced with reference to the practice 
under it, and but one inference can be drawn from 
the evidence, the question whether an employer and 
independent contractor relationship exists is for the 
court.^* 

b. Idability of Employer for InjnrieB to Inde¬ 
pendent Contractor or Servants 

The question whether an employer has been guilty 
of such negligence as to render him liable for an in¬ 


jury to an independent contractor or servant thereof 
IS for the jury where the facts are in dispute or more 
than one Inference can be drawn therefrom. 

Where the facts are in dispute or more than one 
inference can be drawn from them, it is a question 
for the jury whether an employer has been guilty 
of such negligence as to render him liable for an in¬ 
jury to the servant of an independent contractor.^^ 
It is for the jury on confiicting evidence to deter¬ 
mine whether the employer reserved the right to 
direct the performance of the work so as to be liable 
for injuries to a servant of the independent contrac¬ 
tor Likewise, where the evidence is m conflict 
or more than one inference can be drawn therefrom, 
it IS for the jury to determine whether the servant 
of the independent contractor has been guilty of 
contributory negligence.^® 

On the other hand, where there is no conflict in 
the evidence and but one inference may be drawn 
therefrom the questions are of law for the court®® 


Okl —Ottinger v Morris, 104 P 2d 
264. 187 O'cl 517 

J9 O J p 1364 note 81 

74. Ind—^Howe Fire Apparatus Co 
V Humphrey. 46 2d 259, 113 
Ind App 167 

Mo—Young V Sinclair Refining Co, 
App. 93 SW2d 996. 

Tenn—Gulf Refining Co of tLouisi- 
ana v Huffman & Weakley, 297 
SW 199, 165 Tenn 680 

75. Tex—J M Huber Petroleum 
Co V Take. OivApp. 121 SW.2d 
670 

76. Okl—City of Muskogee v Mo- 
Murry, 8 PSd 670. 156 Okl 203 

77. US —Sinclair Prajrie Oil Co. v 
Thornley. CCA Okl, 127 F2d 128 
—Strawser v Norfolk & W Ry 
Co. CCAOhio, 24 F2d 411 

Ala—^Kimbrell v St Louia-San 
Francisco Ry Co, 129 So 274, 221 
Ala 506 

Ark—^Fordyce Lumber Co v. Eber- 
hart, 146 SW2d 538, 201 Ark 
690 

Cal.—Ostertag y Bethlehem Ship¬ 
building Corporation, 151 P 2d 647, 
66 Cal Aivp 2d 795 

Conn —Bogoratt v Pratt & Whit¬ 
ney Aircraft Co, 157 A 660, 114 
Conn 126 

Maae—Engel v Boston loe Co, 4 
NE2d 455, 296 Mass 428 

Mo—Mallory v, Louisiana Pure Ice 
& Supply Co.. 6 SW2d 617, 830 
Mo 95 

N,T.—^Dudar v Milef Realty Corpo¬ 
ration. 180 N.E 102, 268 N.Y 416— 
Anderson v 143 Linden Blvd Cor^ 
poratlon. 16 N Y S 2d 149, 268 App 
Div. 887—Kowalsky v Conreeo 
Co. 260 NYS. 688, 287 App Div 
28, reargument demed 261 NYS 
968, 237 App Div. 875. 

OTaJS.-27 


Ohio—^Hozian v Crucible Steel Cast¬ 
ing Go, 9 NE3d 14S, 132 Ohio 
St 453. 112 ALR 333 
Tex—^Montgomery v Houston Tex¬ 
tile Mills. Com App. 45 SW2d 
140—^Harbour v Graham Mfg Co. 
Civ App. 47 SW2d 700. error dis¬ 
missed—Roberts v J C Penney 
Co . Civ App , 44 S W 2d 454 
WVa—^McHug^ V First Huntington 
Nat Bank, 191 SE. 844, 118 WVa 
700 

89 C J p 1364 note 36 
Liability of enmloyer for Injuries to 
eervant of independent contractor 
generally see supra 59 600-606 
Pumlshing safe place to work 
NY—Peloso V New York, 206 NT. 

S 606, 210 App Div 265 
89 C J p 1364 note 36 [a] 

■vULenoe hold snAdaat 
To require or warrant submission 
to jury 

US—Amacker v Skelly Oil Co., C. 

CATex, 132 F 2d 431 
Md—Spanish American Cork & Spe¬ 
cially Co V State, 107 A 681, 164 
Md. 605 

N T —Papagno v Home Owners’ 
Loan Corporation, 50 N Y S 2d 875, 
288 App Div. 883, certiorari denied 
52 NYS2d 790, 268 App Div 999. 
NC—Mack V Marshall Field & Co, 
12 SE2d 235, 818 NC 697 

Byldence held tesnfllclen.t 

To require or warrant submission 
to jury 

U.S—^United Production Corporation 
V Chesser. CCA Tex, 94 F2d 790. 
rehearing demed 95 F2d 621, cer- 
tioi ari denied Chesser v United 
Production Corporation, 69 8 Ct 
75, 805 U.S. 616, 88 <L Ed 893. 

Ark—Nowlin-Carr Co. v. Cook, 288 
SW. 7,171 Ark 51. 
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Tex—Humble Oil & Refining Co v. 
Bell. Civ App., ISO SW2d 970, 
error refused 181 SW2d 669, 142 
Tex 645—^Allen v Republic Bldg. 
Co, Civ App, 84 SW2d 506— 
Houston Textile Mills v Montgom¬ 
ery, Civ App, 83 SW2d 754, error 
refused 

7a Mo —^Blsber v Fidelity Bldg 
CO. App. 19 SW2d 758 
Where ooatxaot employliig 
peadent oontraotor Is oral and em¬ 
ployer's control is disputed, employ¬ 
er's liability for injury to servant of 
independent contractor is for jury — 
Klaber v Fidelity Bldg Co, supra. 

78. U S —Sinclair Prairie Oil Co ▼. 
Thornley, CC.AOkl, 127 F2d 128 
—Strawser v Norfolk & W Ry. 
Co, CCAOhio, 24 F.2d 411 
Cal —Ostertag v Bethlehem Ship¬ 
building Corporation, 151 P2d 647, 
65 Cal App 2d 795. 

Mo—^Beitling v S S Ereage Co, 
116 SW2d 622, 232 Mo App. 1195. 
NY—^Dudar v Milef Realty Corpo¬ 
ration, 180 N.E 102, 258 NY. 415. 
Tex—^Herndon v. Halliburton Oil 
Well Cementing Co, Civ.App, 164 
SW.Sd 163, error refused 
WVa—^McHugh v First Huntington 
Nat Bank, S S E 2d 497, 121 W.Va. 
861. 

BOm AssnxnptioB of risk 

(1) Since no contractual relation 
exists between the employer and 
servant of an mdependent contrac¬ 
tor, defense of assumption of risk 
was properly withdrawn in action 
against employer for Injuries to em¬ 
ployee of independent contractor.— 
Harvey v Chas R McCormick Lum¬ 
ber Co of Delaware, 271 P. 66, 149 
Wash 868 
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Injimes to independent contractor. Where the 
evidence is conHicting or more than one inference 
may be drawn therefrom, the question whether the 
employer has been guilty of such negligence as to 
render him liable for an injury to an independent 
contractor is one of fact 

a Liability of Employer for Acts of Contrac¬ 
tor or His Servants 

The liability of a contractee for the acts of his 
contractor or servants is a question for the jury where 
the evidence is conflicting or different inferences may 
be drawn therefrom 

Where there is conflictmg evidence, or different 
inferences may be drawn, the liability of the con¬ 
tractee for the acts of his contractor or the contrac¬ 
tor's servants is a question for the jury.82 

d. Liability of Other Persons 

Where the evidence is In conflict or different in¬ 
ferences may be drawn, It is for the jury to determine 
the personal liability of a servant to a third person or 
fellow servant and the liability of a contractor for inju¬ 
ries suffered by a servant of a subcontractor. 

Where the evidence is conflicting or different in¬ 
ferences may be drawn, the liability of a servant to 
a third person®* or to a fellow servant®* is a ques¬ 
tion of fact for the jury. 

Liability of contractors. Where the evidence is 
in conflict or more than one inference may be drawn 


from the facts, the question whether the contractor 
is liable for an injury suffered by a subcontractor's 
employee is for the jury,®* but where the evidence 
is undisputed and but one inference may be drawn 
therefrom the question of the contractor's liability 
IS for the court ®® Where a contractor delegates to 
an independent subcontractor the performance of 
the contract, in an action by the contractee against 
the contractor for damages resulting from the fail¬ 
ure to use due care in the performance of the con¬ 
tract the question of the cause of the damage is 
properly submitted to the jury where there is evi¬ 
dence tending to prove that it was due to the neg¬ 
ligence of the contractor, to the negligence of the 
contractee, or to the negligence of both.®^ 

§ 618. -Instructions 

In ■ctiona against a master to recover for Injuries 
resulting from the acts of his servants or from the acts 
of an independent cont>-actor or his servants, the gen¬ 
eral rules relating to Instructions In civil actions ordi¬ 
narily apply. 

General rules relating to instructions in civil ac¬ 
tions, as considered in the C.J.S. title Trial §§ 266- 
4*48, also 64 C J p 510 note 3 et seq, ordinarily ap¬ 
ply in actions against a master to recover for in¬ 
juries resulting trom the acts of his servants or 
from the acts of an independent contractor or his 
servants ®® The mstructions should contain a cor¬ 


es) Apiirentice electncian, em¬ 
ployed by independent contiactor In 
ehipbuildinff corporation's plate 
shop, did not, as matter of law. as¬ 
sume risk of injury by being crushed 
between electric crane and upnght 
steel beam in such shop because of 
negligence of such corporation's em¬ 
ployee in operating crane while such 
apprentice was necessarily working 
with his back to crane under jour¬ 
neyman electrician's immediate di¬ 
rection —Ostertag ▼ Bethlehem 
Shipbuilding Corporation, 151 P 2d 
•647, 65 Cal App 2d 796 

(S) In action against oil well own¬ 
er for death of employee of inde¬ 
pendent contractor who bad been en¬ 
gaged to deepen oil well as result of 
explosion occurring while well was 
being circulated emd aquajelled by 
another company engaged by owner, 
even if defense of assumption of 
risk was available, whether deceased 
assumed risk was question for Jury 
—Sinclair Praine Oil Co v. Thom- 
ley. CCAOkl. 127 F2d 125. 

81. Bvidsnoe lield BufflolaiLfe 
To require or warrant submission 
to jury—Carlson v Sun-Maid Rai¬ 
sin Growers’ Ass'n, 9 P2d 646. 121 
CaLApp. 719 

88. Md.—Surry Lumber Co v Zis- 
sett, 188 A. 468, 150 Md 494 i 


NT—^Hanley v Central Sav Bank, 
8 NYS2d 371. 255 App Div 543, 
affirmed 21 NE2d 613, 280 NY 
7*34 

R1 —Blount ▼ Tow Pong, 188 A 68, 
48 R1 453 
89 C J p 1364 note 86 
Work inliezwtly dangerous 

(1) In general—^Mallory v Louisi¬ 
ana Pure Ice & Supply Co, 6 S W 2d 
617, 820 Mo 95—89 CJ p 1861 note 
85 [c]. 

(2) Whether work performed by 
contractor of washing windows of 
store front was inherenily dangei- 
ous as to pedestrians using sidewalk 
adjacent to such windows so as to 
impose liability on employer for in¬ 
juries sustained by pedestrian was 
for jury—^Kammerman v 170th St 
Pharmacy. 55 N Y B 2d 678. 269 App 
Div 430, affirmed «4 NB2d 655. 296 
NY. 631. 

(3) Whether electric sign was in¬ 
herently dangerous, and owners con¬ 
tracting therefor did not take rea^ 
sonable precautions to protect pedes¬ 
trians. was for jury.—^Blount v. Tow 
Fong, 188 A 52, 4« RI 458 

93m Fla—Greenberg v Post. 19 So 
2d 714, 156 Fla 186 
Personal liability of servant see su¬ 
pra 89 676-578 J 
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86. Ark —^American Refrigerator 
Transit Co v Stroope. 88 SW2d 
840. 191 Ark 965 

Mo—Gsj^ner v Gtout 119 SW2d 
790, 542 Mo 1206 

BYaot of coemployss's testimony 
as to hia neghgence was for jury al¬ 
though uncontradicted—Missouri 
Pac R Co v Hampton, 112 SW2d 
428. 195 Ark 886 

86k Whether person oausliig Injury 
was servsBt of contractor was for 
jury under conflicting evidence 
Cal—^Kleman y. Herbert M Baruch 
CorporaUon, 66 P 2d 748, 20 CaL 
App 2d 289 

Ohio—Guy V Henry J Spieker CO. 

186 N B 835. 45 Ohio App 178 
8B. NY —^Vlastos v Atlantic Basin 
Iron Works, 56 NYS2d 276, 269 
App Div 788, appeal denied 67 N 
Y S 2d 847, 269 App Div, 942—^Hoo¬ 
ey V Airport Const Co, 289 N Y S 
629, 228 App Div 88. modifled on 
other grounds 171 NB. 762, 268 
NT 486, motion denied 175 NB 
881, 256 NY 602 

87. Mmn—^Pacific Fire Ins. Co. v 
Kenny Boiler & Manufacturing 
Co, 277 N.W 226, 201 Minn 600 

88. Ga—^Fnedman v Martin, 160 S. 
B 126. 48 Ge.Anp 677. 

Ran—Proctor v. St. Louis-San Fran- 
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rect statement of the la\v,®9 and must be applicable i tends to prove.®^ In addition, it is the duty of the 
to the issues®® and to the facts which the evidence [ court to inform the jury what the law is as apphca- 


cisco R Co, 229 P 895, 11>9 Ran 
720 

Mo —'Clayton v Hydraulic Pre?- 
Brick Co. Anp. 27 SW2d 52 
89 C J p 1365 note 44 
XnatniotloiLa haid proper 
U S —Sinclair Prairie Oil Co \ 
Thornley, CCAO’rl, 127 P 2d 138 
—^PaciAc Telephone & Tele^aph 
Co V White, CCA Or, 104 F Jd 
923—Henry W Cros-a Co v Bums. 
CC \ Ark. 81 F2d 836 
Ga—Byrd v Grace, 158 SB 467, 43 
GaApp 255—Furney v Tower, 137 
SE 850 36 GaApp 698 
Ean—Proctor v St Louia-San Fran- 
GiBCO Ry Co. 229 P 865, 116 Ean. 
720 

Mo—^Baker ▼ Scott County Milling 
Co. 20 8 W 2d 494, 3!^3 Mo 1089— 
Rearley v St Louis Car Co , App, 
111 SW2d 976, certiorari quashed 
State ex rel St Louis Car Co v 
Hostetter, 181 SW2d 538, 345 Mo 
102—Scott y St Louls-San Fran¬ 
cisco Ry Co, App, 62 S W2d 459 
—Semper v American Press. 273 
SW 186. 217 Mo App 55 
Mont —Komec v Mike Horse Mining 
& Milling Co, 180 P 2d 252 
Pa —Griffith v Atlantic Redning Co, 
167 A 791, 805 Fa. 386 
SC—Tate V Mauldin, 154 SE 431, 
157 SC 892 

Tenn—Cole v. Standard Oil Co. of 
N. J. App. 197 SW2d 13 

In caoa snhalttcd on special issues 
it IB error to give a general charge 
to the jury—Davis v Clark, 105 S 
W 2d 190, 129 Tex 620 

Xostruotloiia os to negligence I 

(1) In general—San AntoniO & A 
P Ry Co v Hoiges, 118 S W 767, 
54 Tex Civ.App 864. error denied 120 
SW 848, 102 Tex 524—see 89 CJ p 
1365 note 44 [a] 

(2) In action for injuries to inde¬ 
pendent contractor’s employee from 
explosion in electric switch house, 
instruction that jury were not 
obliged to find negligence from the 
occurrence, even though defendant 
could not explain it, but might con¬ 
sider the explanation and determine 
whether or not to infer negligence 
from the occurrence, considering the 
facts shown, did not deny plaintiff 
the full benefit of the maxim, Res 
ipsa loquitur —Garton v Pubhc 
Service Electric & Gas Co, 189 A 
408, 117 N J Law 620. 

(8) In action against beauty par¬ 
lor proprietor for injury to patron’s 
head while permanent wave was be¬ 
ing given, instruction submitting 
question of defendant’s negligence in 
general terms without requiring 
finding of particular act of negligence 
was not error, case being within res 
ipsa loquitur doctrina—Gloasip v.. 


[(Rally, 67 SW2d 513, 228 Mo App 
"92 

Znstmetioiis as to scope of employ¬ 
ment 

In general—^^^aseBka v Sieloff 
Packing Co, Mo App. 287 SW 827— 
39 CJ p 1365 note 44 [c] 

(2) Instructions held proper in ac¬ 
tion for assault 

US—Pacific Telephone & Telegraph 
Co V. 1\Tiite, CCA Or. 104 P.2d 
933 

Cal -Fields v Sanders. 180 P 2d 684. 
29 Cal 2d 834 

Ga—Great Atlantic & Pacific Tea 
Co V Dowling, 159 SE 609, 43 
Ga App 549. 

Mont—Eomec v Mike Horse Min¬ 
ing & Milling Co. IS? P2d 252 
Tex—^Alamo Downs. Inc, v Briggs. 
Civ App, 106 SW2d 733. error 
dismissed 

(8) In action for assault and bat¬ 
tery committed by bus driver on mo¬ 
torist who collided with bus, instruc- 
tmn that term ’’within the scope and 
course of his employment" meant 
that act was done by driver while he 
was engaged in service of his em¬ 
ployer about his employer’s business 
and m furtherance thereof was prop¬ 
er—^Felder v Houston Transit Co, 
TexCivApp. 203 SW2d 831 
Orduuury oars 

In customer’s action against op¬ 
erator of beauty shop for burns al¬ 
legedly received from permanent 
wave machine, aside from instruc¬ 
tion with respect to measure of dam¬ 
ages, an instruction based on exer¬ 
cise of ordinary care on part of op¬ 
erator or owner in giving treatment 
IS all that IS necessary, and ”ordi- 
naiy care" should be defined as that 
degree of care usually exercised by 
persons of ordinary skill, ability and 
prudence engaged in business of giv¬ 
ing permanent wave treatments — 
Hogan v Hornbeck, 138 SW2d 1032. 
282 Ky 574 

Joint liability of master and servant 

(1) In general—^Van Meter v Gur-. 
ney, 240 Ill App 165—39 C.J p 1365 
note 44 [ej. 

(2) Instructions held proper, not 
erroneous, or improperly refused 
Colo—Willy v. Atchison, T & S F 

By Co, 172 P 2d 958, 116 Colo 306 
Mias—Gabbert v Treadaway, 13 So 
2d 167, 194 Miss 435—Southern 
Bell Telephone & Telegraph Co v 
Quick, 149 So 107, 167 Miss 488 
(8) Where in action against rail¬ 
road company and employees In 
chaige of tram by pedestrian walk¬ 
ing along railroad tracks for injuiies 
when struck by train, employer’s lia¬ 
bility was merely derivative since 
based on doctrine of respondeat su¬ 
perior. and evidence failed to show, 
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negligent conduct of tram crew 
members dismissed from the action 
on plaintifrs m'^tion at close of tes- 
timonv’, instructions should not have 
permitted v erdict against railroad 
unless jury also found a?ainst one 
or more train crew members not dis¬ 
missed from action—Louisville & X 
R Co V Famey, 172 S W 2d 656, 
295 8 

C4) In action for death at railroad 
crossing, fact that recoverv against 
engineer was not aulhoiizcd under 
one instruction submitting negli¬ 
gence under humanitarian doctrina 
did not make it error to submit case 
under another instruction as against 
both engineer and railroad company 
on ground that both were guilty of 
negligence in running engine at ex¬ 
cessive speed, as against objection 
that, if engineer was not negligent, 
the company could not be—Rawie v. 
Chicago. B & Q R Co, 274 SW. 
1631, 310 Mo 72 

89. US —Sinclair Prairie Oil Co v. 
Thornley, CCAOhl, 127 F.2d 128. 

Ark —^Meyer v Moore, 115 S W 2d 
1087, 195 Ark 1114 

Conn—^Welz v Manzillo, 155 X 841, 
113 Conn 574 

Ind—Bailey v Washington Theatre 
Co, 41 NE3d 819, 118 Ind App. 
336 

Mo—^Axon v. Kansas City Public 
Service Co, App , 142 S W 2d 842— 
Beitlmg V S S Kresge Co, 116 S 
W3d 522, 232 Mo App. 1195 
N T —Gewirtzman v Schneider, 162 
NE 582. 248 XT 579 
X C—Robinson v McAlhaney, 198 
SE 647, 214 XC. 180—Hayes y 
Pine B:ate Creamery, 141 SE 340, 
195 NO 113 

Or—Tauscher v. Doembecher Mfg 
Co, 56 P.2d 818, 153 Or 153 
Utah—^Looney v Furgis, 2 P 2d 118, 
78 Utah 173. 

Va—Thalhimer Bros ▼. Shaw, 159 
S E 87, 156 Va 863 
39 C J p 1366 note 45 

90. US —^Ellsworth v Hunt, CC-X 
Ill, 1'68 F 606, 93 CCA 663. 

39 CJ p 1366 note 46 
lutrnotiozui held apphoabla to lesnes 
Ark—^Robb v. Woosley, 295 SW IS. 
175 Ark 48 

Mo—Baker v Scott County Milling 
Co, App, 43 S W 2d 441—Semper 
V American Press, 278 SW 186, 
217 Mo App 65 

N J —^Marmorstein v. State Thea¬ 
ters’ Corporation, 140 X 8, 6 XJ. 
Misc 66, affirmed 146 A 916, 106 
XJLaw 574 

91. Mo—^Eearley v. St Louis Cor 
Co, App. Ill SW2d 976, certio¬ 
rari quashed State ex rel St Louis 
Car Co V. Hostetter, 181 S W.2d 
568, 345 Mo. 102. 
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ble to the facts of the case, and not merely lay down 
the general principles applicable to the case and 
leave the jury to apply them 

The mstructions must not be misleading ^3 In- 
stnictions are erroneous which are not supported 
by the facts in evidence,which improperly assume 
the existence of facts not proved,®® which submit 
questions of law to the jury,®® or which invade the 
province of the jury-®^ If the court assumes to 
give a binding instruction on certain enumerated 
facts, the instruction must recite all the facts on 
which liability depends.®® 

The instructions arc to be construed as a whole, 
and the fact that one portion considered separately 
might be open to contradiction does not constitute 
error if the charge is correct in its entirety.®® 

Requests for instritctions. Under the general 


rules ccnsidered in the CJS. title Trial §§ 390- 
412, also 64 C J p 819 note 65 et seq, parties to ac¬ 
tions of the character under consideration are enti¬ 
tled, if timely request is made, to instructions cor¬ 
rectly stating the law applicable to the facts of the 
case, and it is the duty of the court to comply with 
a request for such instructions^ unless the substance 
thereof is correctly stated in other instructions giv¬ 
en,® and a refusal to give such instructions is er¬ 
roneous ® Nevertheless, in order to make it incum¬ 
bent on the court to give in its charge requested in¬ 
structions, such instructions must be complete in 
themselves^ If a party desires a more specific 
charge, a request therefor should be made ® 

A requested instruction is properly refused where 
It states the law incorrectly,® where there is no evi¬ 
dence on which It can be based,^ where it is too gen¬ 
eral,® or where it contains a partial® or mislead- 


X G.—Evans v Elliott, 17 S E 2d 125. 

l^^ett^v. Banks. 45 S B.2d 178, 
186 Va 1023 
89 G J p 1366 note 47. 

9S. -Conn—^Dore v Babcock, 60 A. 

1016, 74 Conn 423 
89 C J. p 1366 note 48 

93 . Ill—^Buaick V Illinois Cent H 
Co, 201 IllApp 68 See Neville v. 
Obicasro & A. H Co, 210 lllApp. 
168 

Md—Surnr Lumber Ca v. Zissett, 
133 X 438, ISO Md 494 
N C —^Peters v. Carolina Cotton & 
Woolen Mills, 155 SE 867, 199 N. 
C 758 

89 CJ. p 1866 note 49, p 1863 note 
44 [cl (2) 

Injrtsnotloas held not misleading 
Cal—^Mathe v White Auto Co, 291 
P. 699, 108 CalApp 286 
Mass—Moran v Otis Elevator Co., 
197 NE 11. 291 Mass. 814 
Mo —^Fischer v Sears. Roebuck A 
Co., App, 9i8 SW2d 1086 
Wia —Sandeen v Willow River Pow¬ 
er Co, 252 NW 706, 214 Wis 166. 
89 CJ. p 1868 note 49 [a] 

94. Ala—Gray v. WiUiams, 160 So 
715, 280 Ala 14 

Ky—^Hogaii v. Hombeck, 188 S.W 
2d 1082, 283 Ky 574 
Md—Surry Lumber Co. v. Zissett, 
133 A 458, 150 Md 494. 

Mo —Walker v. Klein. App., 127 S W 
I'd 51—Beitling v. S S Eresae Co. 
316 SW3d 522, 272 MoAiu>. 1195 
99 C J p 1866 note 60 
Xostmotlona supported by evidence 
Cal—Stewait v Lido Caf6, 56 P2d 
553, 13 CalApp 2d 46 
Ga.—^Fumey v Tower, 137 SE 850, 
36 GaApp 698, affirming 131 SE 
177, 84 GaApp 739 
Ind—^Deep Vein Coal Co v. Dowdle, 
66 NE 2d 598. I 


Mich —Onldsberry v Eamachos, 239 
NW 3M, 266 Mich 647 

Mo—Mallory v Louisiana Pure Ice 
& Supply Co, 6 SW2d 617, 820 
Mo OS—iRischer v Sears, Roebuck 
& Co, App, 98 SW2d 1036— 
Bouillon V Laclede Gas Light Co, 
147 SW 1107, 165 Mo App 320 

Nev —^Nevada Transfer & Warehouse 
Co V Peterson, 99 P 2d 633, 60 
Nev 87 

NC—Evans v Elliott, 17 BE 2d 126, 
220 N C 253 

Tex.—Continental Paper Bag Co v 
Bosworth, Com App , 276 S W. 170 

95. N J.—Eagan v Prudential Ins 
Oo of America, 45 A 2d 622, 138 
NJLaw 603 

39 C J. p 1366 note 61. 

96. Ill —^Krzikowsky t. Bpemng, 
107 IllApp 493. 

89 C J. p 1366 note 52. 

87. n S —Swift & Co V. Bowling, 
CCAWVa, 293 P 279. 

39 C.J p 1366 note 58. 

98. Ind —^Princeton Coal Co. v. 
Dowdle, 142 N B. 419, 194 Ind 262 

99. US—Schultz V Brown, Mont., 
266 P 187. 167 CCA 403 

Tex.—International & G N R Co v 
Branch, 68 SW 188, 28 Tex Civ 
App 144. 

1. Ala—Southern By Co. v Lock- 
ndge, 180 So 557, 222 Ala. 15 

Idaho —Senvner v Boise Payette 
Lumber Co, 268 P, 19, 46 Idaho 
334 

Ky —^Yellow Creek Goal Co v Law- 
son. 16 SW2d 1048, 229 Ky, 245 

Md —^Baltimore A O R Co. v 
Strube, 78 A. 697. Ill Md 119 

Mo—^Baker v. Scott County Milling 
Co, 20 S.W2d 494, 323 Mo 1089 

NT—^Parker v New York State 
Realtv A Terminal Go, 285 NTS 
276, 246 AppDiv 222—^Hezschco- 
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Witz V ineinman, 236 NTS 669, 
227 App Div 62 

NC—Robinson v McAlhaney, 198 
S E 647, 214 N C 180. 

89 C J p 1366 note 68 

8. NT —Stignitx ▼. Lamborghini, 
157 NTS 724. 

3. Colo—^Western Union Tel Co v. 

Olsson, 90 P 841. 40 Colo. 264 
89 GJ p 1866 note 60. 
d. Ala—Rome A D R Co v. Clias- 
teen, 7 Bo 94, 88 Ala. 601 
9- Ga —Southern Ry Co v. Par¬ 
ham, 7d SE 768, 10 GaApp 631 
& Ala—Western Union Tel Ca v 
Gtorman, 199 So 702, 240 Ala, 482. 
Cal —Carlson v. Sun-Maid Raisin 
Growers’ Ass'n, 9 P 2d S46, 131 
Cal App 719 

Ga—Cotton Mills v. Crawford, 19 
SE2d 836, 67 GaApp 135 
NY—^Marvin Briggs, Inc v New 
York Public Library, As tor. Lenox 
and Tilden Foundations, 20 N T S 
2d 977, 260 AppDiv 218 
Tenn—Cole v. Standaid Oil Go of 
N. J, App, 197 SW2d 18—^Rice- 
Stix Dry Goods Co v Self, 101 8 
W 2d 182, 20 Tenn App 498 
Va—Thalhimer Bros v. Shaw, 169 
S E 87. 166 Va. 868 
89 C J p 1867 note 62 

7. Ala —Alabama Power Co v. 

Shaw. Ill So. 17. 216 Ala 436. 

Cal —Ostertag v. Bethlehem Ship¬ 
building Corporation, 161 P 2d 647, 
66 CcUApp2d 795—^Wallace v 
King, 80 P2d 523, 27 Cal App 2d 
174 

Ga—Southern Ry Co v. Bottoms, 
184 SE 624, 85 GaJ^pp. 804. 

39 C J. p 1867 note 68 
& Mo—Glossip V. Kelly, 67 SW.2d 
618, 228 Mo App. 892 

9. Ala —Jebeles-Colias Confection¬ 
ery Co V. Booze, 62 So. 12, 181 
Ala 4*56. 
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ingio statement of the law applicable to the case, or 
needs some construction to avoid misleading the 
jury,or ignores material facts,l2 or does not apply 
to the issues,IS or withdraws material issues from 
the jury.i* 

§ 619. -Verdict, Findings, and Judgment 

a. In general 

b Verdict against master only 
a. In General 

The generaf rulea controriing verdicts, findings, and 
Judgments in civil actions ordinarily apply in actions 
to charge an employer for acta of his servants or of 
Gontractois employed by him. 

General rules governing verdicts, findings, and 
judgments in civil actions ordinarily are applicable 
to verdict and findings^5 and to judgments^® in 
actions to charge an employer for acts of his serv¬ 
ants or of contractors employed by him 

Exoneration of master as releasing servant 
Where the alleged negligence of the servant causes 
injury and there is no independent negligence on the 


part of the master, a verdict exonerating the master 
also absolves the servant A judgment favorable 
to the master does not in all cases exonerate the 
servant, the court may have found that the rela¬ 
tion of master and serv’ant did not exist, and that 
the master did not actively participate in the wrong¬ 
ful act, as well as because, it may be, that no tres¬ 
pass was committed A verdict exonei ating the 
employer because the statute of limitations has run 
does not absolve the servant against whom the stat¬ 
ute has not run.^® 

b. Verdict against Master Only 

Where a master and servant are sued jointly In an 
action based solely on the servant's tortious conduct 
and the servant is acquitted, as a general rule there 
can be no recovery against the master. 

While the rule is otherwise in some jurisdic¬ 
tions,as a general rule, where a master and serv¬ 
ant are sued jointly in an action based solely on the 
tortious conduct of the servant, and the servant is 
acquitted, there can be no recovery against the mas¬ 
ter Under such circumstances, a verdict against 
the master and an acquittal of the servant is equiv- 


10. Ala—Lewy Art Go v. Agrlcola, 
68 So 145, 169 Ala 60. 

J9 C J p L367 note 63 

11. Ala.—Jebeles-Coliae Confection¬ 
ery Co V Booze, 62 So 12, 181 
Ala 456. 

la. Md—Surry Lumber Co v Zie- 
aett, 188 A 468, 150 Md 494. 

Va—Thalhimer Bros v Shaw, 139 
S E 87. 166 Va 868 
89 C J p 1867 note 67 

13. Ark—^Patterson v. Riaher, 221 
SW 468, 143 Ark. 876 

14. Ark—Stout Lumber Co v 
Reynolds, 1 SWSd 77, 176 Ark. 
988 

Va—Peels v Brierht, 89 SB3 288, 119 
Va 182 

15. Gal—^Haworth v Elliott 158 P. 
2d 804, 67 CalAppSd 77 

Mass —Moran v Plymouth Rubber 
Co, 88 NE2d 931, 810 Mass 880 
Tex—Nolte v Olmoa Dinner Club, 
Civ App, 118 S W 2d 841, error dis¬ 
missed 

89 C J p 1367 note 72. 

Plaintiff must obtain Jury finding 
on every essential controversial is¬ 
sue necessary to support cause of 
action—Nolte v Olmos Dinner Club, 
supra 

Implied findings 

In guest's action against owners 
of roadhouse for alleged assault, 
finding that codefendant was em¬ 
ployed by owners as a bouncer was 
equivalent to finding oodefendant 
was employed to use force upon 
guests whenever necessary to keep 
peace and preserve order—Stewart 


V Rentier, 89 P2d 403, 82 Cal App 
2d 195 

Oonsistenoy of special findings with 
general verdict 

Cal—Callahan v Harm, 277 P 639, 
98 Cal App 668 

Kan —Wilson v Fowler Packing 
Co, 255 P 1109, 123 Kan 470 
Direotlng verdict for defendant 
after Jury retained verdict for plain¬ 
tiff, where finding that' defendant's 
servant violated duty toward plain¬ 
tiff was warranted, was error—Con¬ 
ley y Rosenfleld, 171 NE 462, 271 
Mass 433 

18. La —Costa v. Yochlm, 28 So 
992, 104 La 170 
89 C J p 1867 note 73 

17. Wash —Schosboek v. Chicago, 
M, St P & P R Co. 71 P2d 648, 
191 Wash 426. 

Judgment for master as bar to sub¬ 
sequent action against servant see 
Judgments 6 757 

18. Ala—Grifiln v Bozeman, 178 So. 
867, 234 Ala. 188 

19. Wash —Schosboek v. Chicago, 
M, St P. & P R Co, 71 P 2d 548, 
191 Wash 425. 

90. Idaho —Strlckfaden v Green 
Greek Highway Diet. 248 P. 466, 
42 Idaho 788, 49 ALR 1057 
Tex—S. H Kress & Co v. Hall, Civ 
App, 154 SW2d 278, error re¬ 
fused 

89 C J. p 1867 note 74 [aj 

81. Ala —Southwestern Greyhound 
Lines V Callahan, 18 Bo 2d 660, 344 
Ala 449—^Brooks v. -City of Bir¬ 
mingham. 194 So 625. 239 Ala. 173 
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—Gnffln V. Bozeman, 173 So 867, 
284 Ala 186 

Cal —^Freeman v Churchill, 183 P 2d 
4—^Will V Southern Pac Co, 116 
P2d 44, 18 Cal 2d 468—Jentick v. 
Pacific Gas & Electric Co. 114 P 
2d 843. 18 Cal 2d 117—Wills ▼ J. 
J Newberry Co, 111 P2d 346, 48 
Cal App 2d 595—Johnston v. City 
of San Fernando, 95 P 2d 147, 85 
Cal App 2d 244—^Davison v Dia¬ 
mond Match Co.p 51 P 2d 452, 10 
CalApp.2d 218—Ellis v Owen 
Roofing Co. 48 P 2d 558, 6 Cal 
App.2d 25—^Armas v City of Oak¬ 
land, 27 P2d 666, 185 Cal App 411, 
rehearing denied 28 P 2d 422, 186 
Cal App 411—^Mackie v Ambassa¬ 
dor Hotel & Investment Corpora¬ 
tion, 11 P 2d 8, 128 Gal App 215, 
followed in 11 P 2d 7, 123 Cal App 
770 

Fla —Colle v Atlantic Coast Line R 
Co, 14 So 2d 422, 158 Fla 268— 
Webster v Snyder, 188 So 765, 103 
Fla 1181 

Ga—Kalil V. Spivey, 27 SE.2d 476, 
70 OaApp 84—Southern Ry. Co v. 
Nix, 8 S E 3d 409, <62 Ga App 119— 
Southern Ry Co v Davenport, 148 
SE 171, 89 Ga.App 645 

Ind—Childress v Lake Sne & W. 
R Co. 105 N E 467, 182 Ind. 261. 

Iowa—Hall v. Miller, 236 NW 298. 
212 Iowa 885—^Lahr v, Chicago A 
N. W Ry Co. 284 N.W. 228, nS 
Iowa 544 

Md—^Barone v Winebrenneri 65 A.2d 
506 

Mmn—^Begin v Llederbach Bus Co, 
208 NW 646, 167 Minn 84 

Mo—^Atterbury v. Temple Stephens 
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alent to a finding that no cause of action exists and 
will not support a judgment against the master 
in such case the verdict is self-contradictory and in¬ 
consistent 23 Such a verdict should be set aside^* 
or judgment for the master entered notwithstand¬ 
ing the verdict ,26 but it has also been held that in 
such case no judgment predicated on the verdict 
should be entered for or against plaintiff, as to ei¬ 
ther the master or the servant, but that on motion 


of either plaintiff or defendant master the court 
should set aside the whole verdict, the expressed or 
implied finding for the servant as well as the find¬ 
ing against the master,*® 

The rule absolving the master from liability on 
exoneration of the servant is not confined to negli¬ 
gence cases, but applies with equal force to other 
torts,*7 such as assault and battery,*® false impris- 
onment,29 and fraud and deceit.*® It is also ap- 


Co. 181 SW2d GS9, 353 Mo 5— 
Devine v. Kroger Grocery & Bak¬ 
ing Oo. 162 SW2d S13. 349 Mo 
621—State ex rel Shell Petroleum 
Corporation v Hostetter, 156 S W. 
2d 678, 34*8 Mo 841, quashing cer¬ 
tiorari Cuddy V Shell Petroleum 
Corporation, 127 S W 2d 24—Oor- 
pni ^Tnxis cited ul Stoutimore v 
Atchison, T & S F By Co, 92 
SW2d 658, <660, 338 Mo 463— 
Ruehling v Pickwick-Qreyhound 
Lines, 85 SW2d 602, 837 Mo 196 
—Coxxms Xexu cited in Stith v 
J J Newberry Co, 79 SWSd 447, 
457, 836 Mo 467—Oliver v Mor^ 
gan, 78 •SW2d 998—Presley v 
Central Terminal Co, App, 142 
SW2d 799 -^Ooepiui dTiiTla dtad In 
Blasinay v Albert Wenzlick Real 
Estate Co. 138 SW2d 721, 726. 
285 Mo App 526—Beck v MoU, 
App, 102 sW2d 671—CkwpWi Jo¬ 
ns cited IxL Stevens v D M Ober- 
man Mfg Co., 79 S W 2d 616, 518, 
229 Mo App 627—^Michely v Mis¬ 
sissippi Valley Structural Steel 
Co. 299 S W 830. 221 Mo App 205 

Neb —^Zitmk v Union Pac R. Co, 
186 N W 995, 91 Neb 679 

N.C—Morrow v Southern Ry Co, 
195 SB. 383, 213 NC 127—White¬ 
hurst V Elks, 192 SB 850, 212 
NC 97—^Nichols v Champion Fi¬ 
bre Co, 128 SB 471, 190 NC. 1. 

Okl—Shell Petroleum Corporation v 
Blair, 63 P2d ISO, ITS Okl 361— 
SheU Petroleum Corporation v 
Wilson, 66 P 2d 173, 178 Okl 855— 
Consolidated Gas Utilities Co v 
Beatie, 27 P 2d 818, 167 Okl 71— 
Chicago, R I & P Ry Co v 
Brooks, 166 P 862, 57 Okl 163. 

Or—^Fish V Southern Pac Co, 148 
P 2d 917, 173 Or 294, rehearing de¬ 
nied 143 P2d 991, 173 Or 294. 

SC—Carter v Atlantic Coast Line 
R Co. 10 S.B 2d 17, 194 S C 494— 
Mullikin V Southern Bleachery & 
Print Works. 192 SB «65. 184 
S C. 449—Chapman-Storm Lumber 
Corporation v Minnesota-South 
Carolina Land & Timber Co., 190 
SB 117, 183 SC 31—Pettis v 
Standard Oil Go of New Jersey, 
179 S E 894, 176 S C 88—Cherry v 
Singer Sewing Mach. Co, 164 SB 
126, 16d SC 451—Weeks v Caro¬ 
lina Power & Light Co, 155 BE 
119, 166 Sa 168—J-ohnson v. At-1 


lantic Coast Line R Co, 140 SB 
443, 142 SC 125 

Tenn—B Loveman Co v. Bay¬ 
less 160 SW 841, 128 Tenn 307, 
Ann Cas 1915C 187—Mahalfey v 

Mahaffey, 13 Tenn App 670 
Wash—Johns v Hake. 131 P 2d 938. 
13 Wash 2d 631—Miller v Alaska 
S S. Co, 246 P 296. 189 Wash. 
207 

39 C J p 1367 note 75 
Joint liability cf master and servant 
see supra S 579 

Judgment for or against servant as 
bar to action against master see 
Judgments S 7®7 

xa Kentnoky 

(1) Where master's liability is 
predicated on negligence or other 
tort of servant under doctrine of re¬ 
spondeat superior, a finding or ver¬ 
dict that servant was not guilty con¬ 
clusively establishes nonliability of 
master—Chesapeake & O Ry Co. v 
Williams* Adm*x. 190 SW2d 649, 
300 Ky 850—^Dillion v Harkleroad, 
174 SW2d 419, 296 Ky 308—Louis¬ 
ville & N R. Co V Famey, 172 S W 
2d 666, 295 Ky 8—Illinois Cent R 
Co V. Applegate's Adm'x, 106 SW 
2d 153. 268 Ky 458. 

(2) Formerly it was held that, not¬ 
withstanding liability of master, in 
action against master and servant 
jointly, was based solely on doctrine 
of respondeat superior, mastei could 
be held liable although servant was 
acquitted—^Nashville, C & St L Ry 
V Byars. 67 SW2d 497. 252 Ky 607, 
certioiari denied 64 SCt 633. 292 
U S C29. 78 L Bd. 1483—Illmois Cent 
Ry Co V Lashley, 270 S W 806, 208 
Ky 374—J I Case Threshing Mach 
Co V. Haynes. 199 SW 786, 178 Ky 
644—39 CJ. p 1367 note 74 [a], [b] 

22. Cal—Johnston v City of San 
Fernando, 96 P2d 147, 86 Cal App 
2d 244 

Colo—^Willy V Atchison, T & S F 
Ry Co, 172 P2d 958, 116 Colo 806 
Mo —CToxpus Jons quoted u Stith v 
J. J. Newberry Co, 79 SW 2d 447, 
468, 836 Mo 467. 

39 CJ p 1368 note 76 

23. Ala.—^Pollard v Coulter. 191 So 
281, 238 Ala. 421—Carter v Frank¬ 
lin, 178 So 861, 284 Ala 116 

Neb—^Bohmont v Moore, 296 N.W 
419, 138 Neb 784, 183 A.L R 270. 
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rehearing denied 297 NW 669, 188 
Neb 907 133 A LR 279 
N J —^Maldonato v. Ironbound 
Transp Co. 156 A, 275, 0 N J Misc 
985 

NT—Agoado V Cohen, 264 NYS 
184, 234 AppDiv 87. 

Pa —Goedicke v Magro, Com PI., 29 
West Co LJ 189 

24, Ala—Pollard v Coulter, 191 So 
281, 238 A'a 421—Louisville & N 
R Co V Maddox, 183 So 849, 286 
Ala 694. 118 ALR 1318—Carter 

V Franklin, 178 So 861, 234 Ala. 
116—Southern Ry Co v Lock- 
ndge. 180 So 657, 222 Ala 16— 
Walker v St Louis-San Francisco 
Ry Co, 108 So 888, 214 Ala 492 

Fla—Williams v Hines, 86 So 695, 
80 Fla 690 

26. Colo —^Willy V Atchison, T & S 
F Ry Co, 172 P2d 958. 115 Colo 
806 

Fla—Williams v. Hines, 86 So 696, 
80 Fla 690 

Ky —Chesapeake & O Ry. Co v Wil¬ 
liams’ Adm’x, 190 SW.2d 649, 800 
Ky 850 

2ft Va —^Monumental Motor Tours 

V Baton, 86 SB 2d 105, 184 Va 
811—^Barnes v Ashworth, 163 SB 
711, 154 Va 218 

When snoh verdlet Is set aside, as 
a general rule a new trial against 
both defendants should be awarded 
on the question of the amount of 
damages and on the liability of de¬ 
fendants, but in such a case, when 
a demurrer to the evidence would 
have been sustainable as to the lia¬ 
bility of the party who la alleged to 
have committed the act of negligence 
complained of, the court should enter 
final judgment for both defendants — 
Monumental Motor Tours v Baton, 
36 SB 2d 106, 184 Va. 811—Barnes 
v Ashworth, 168 SB. 711, 154 Va. 
218 

27. Mo—^Blasinay v. Albert Wens- 
lick Real Estate Co, 188 SW2d 
721, 235 Mo App. 536 

28. Mo —Presley r. Central Ter¬ 
minal Co, App., 142 SW2d 799 

2ft Mo—^Wode V Campbell, 243 S 
W 248, 211 Mo App. 274. 

3ft Ill —^Billstrom v. Triple Tread 
Tire Co, 220 Ill App 660 
Mo —^Blasinay v. Albert Wenslick 
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plicable whether the master is a corporation or an 
individual 

Where a master and servant are sued jointly, a 
verdict against the master only is in effect a ver¬ 
dict for the servant,®^ and the rule exonerating the 
master on the acquittal of the servant generally ap¬ 
plies,®* However, in a number of decisions it has 
been held that the failure of the jury to return a 
verdict against the servant is no ground for setting 
aside a j'udgment on a verdict rendered against the 
master 

Extent and limits of rule The rule that on ac¬ 
quittal of the servant the master is exonerated from 
liability has no application except in cases where 
the liability of the master is based solely on the 


wrongful acts of the servant, who is acquitted.®® If 
the liability is not so based, a finding that the act 
of the particular servant w’as not wrongful does 
not prevent the rendition of a verdict against the 
master based on the acts of other servants shown to 
be wrongful and for which the master is liable un¬ 
der the doctrine of respondeat superior ®® In addi¬ 
tion, a verdict against the master and an acquittal of 
the servant will be sufficient to sustain a judgment 
against the master where the act resulting in the in¬ 
jury complained of was committed under the express 
command of the master,®7 or where the master and 
servant are sued jointly for injuries resulting from 
the negligence of both and there is evidence of neg¬ 
ligence on the part of the master distinct from the 
alleged negligent act of the servant ®® 


Real Estate Co. 1S8 S.W2d 721, 
235 MoApp 526 

81. Mo—^B'aainay v Albert Wenz- 
Uck Real Estate Co, supxa. 

88. Minn—Ayer v Chicago, M St 
P & P. Ry Co, 244 NW 681, 187 
Minn 169—^Besrm v Liederbach 
Bus Co, 208 NW. 646, 167 Minn 
84 

33. Ky—^Louisville & N. R Co v 
Farney, 172 SW2d 656. 295 Ky 
8 

Mich—Tutton v Olsen & Ebann, 232 
NW 399. 251 Mich 642 

Minn—^Beain v Liederbach Bus Co, 
208 NW 646, 167 Minn 81 

Va—Barnes v Ashworth, 153 SE 
711, 154 Va 218 

WVa—^WilTs V Montfair Gas Coal 
Co. 13S SE 749, 104 WVa. 12 

89 C J p 1367 notes 75, 76 

84. N J —Dunbaden v Castles Ice 
Cream Co, 136 A. 886, 103 N J Law 
427 

Utah—^Anderson v Salt Lake City, 
10 P2d 927. 79 Utah 824 

89 C J p 1869 note 85 

85b Ala—^Pollard v Coulter, 191 So 
231, 238 Ala 421 

Cal —^HedJund v Sutter Medical 
Service Co, 124 P 2d 878, 61 Cal 
App 2d 327—^McCullouerh v Lang- 
er, 73 P 2d 649. 23 Cal App 2d 510 
—Fitch V Bekins Van & Stoiage 
Co . 70 P 2d 670, 22 Cal App 2d 101 
—^Kieman v Herbert M Baruch 
Corporation, 66 P2d 748, 20 Cal 
App 2d 289 

Mo—Elgin v Kroger Grocery & Bak¬ 
ing Co, 206 S W 2d 601—^Atterbury 
V Temple Stephens Co , 181 S W 2d 
669, 363 Mo 6—^Devine v Kroger 
Grocery & Baking Co, 162 S W 2d 
813. 849 Mo 621—Stith v J J 
Newberry Co. 79 SW2d 447, 836 
Mo 467—^McMahon v Chicago, B 
& Q R Co, App, 277 S W 866 

Neb—^Fonda v Northwestern Public 
Service Co, 292 NW. 712, 138 Neb 
262 

Okl—Southern Kansas Stage Lines 


Co V Cram, 89 P2d 968. 185 Okl 
1 

SC—Mullikin V Southern Bleachery 
& Print Works. 192 SE 666, 184 
S C 449—Pettis v Standard Oil Co 
of New Jersey, 179 SE 894, 176 
SC 88—Miller v Atlantic Coast 
Line R Co. 138 SE 675. 140 SC 
123, certiorari demed Camp 2ilfg 
Co v Miller, 48 SCt 117, 276 U 

5 556. 72 LEd 424—James v 
Western Union Telegraph Co. 126 
SE 663. 130 SC 583 

Tenn —B Loveman Co v Bav- 
less, 160 SW 841, 128 Tezm 807. 
Ann Cas 1945C 187 

Wash —^Aldnch v Island Empire 
Telephone & Telegraph Co, 113 P 
264, 62 Wash 173 

WVa—^Wil's V. Montfair Gas Coal 
Co, 138 SB 749. 104 WVa 12 

39 C J p 1368 note 80 

30. Ala—^Pollard v Coulter, 191 So 
231, 288 Ala 421—^Louisville & N 
R Co V Maddox, 183 So 849, 236 
Ala 694, 118 ALR 1318 

Cal—Wills V J J Nenberry Co, 
111 P2d 846. 43 Cal App 3d 695 

Ind—New York Cent R Co v Ver- 
pleatse, 59 NE3d 916, 116 Ind App 
1. rehearing den.ed 60 NE2d 784 

Mo—Stokes V Wabash R Co, 197 
SW2d 304, 355 Mo 602—De Mou¬ 
lin V Roetheh, 189 SW2d 662. 854 
Mo 425—Atterbury v. Temple 
Stephens Co. 181 SW2d 659, 363 
Mo 5—Devme v Kroger Grocery 

6 Baking Co, 163 <6 W 2d 813, 849 
Mo 621—Stoutimore v Atchison. 
T AS F Ry Co, 92 SW 2d 668. 
838 Mo 463—Stith v J J New¬ 
berry Co, 79 SW2d 447. 886 MO 
467—^Ryan v Standard Oil Co of 
Indiana, App , 144 B W 2d 170 

Neb—Cozpus draxis quoted in Fonda 
V Northwestern Public Service 
Co, 292 NW 712. 719. 138 Neb. 
262. 

Okl.—Chicago, R I & P Ry Co v 
Pedigo. 262 P 1096. 123 Okl 218 

Or—^Fish V Southern Pac. Co., 148 
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P2d 917, 173 Or 294, rehearing de¬ 
nied 145 P2d 991, 173 Or 294 

SC—Mullikin V Southern Bleach¬ 
ery & Print Works. 192 SE 665, 
184 S C 449—Collins v. Atlantic 
Coast Line R Co. 190 SE 817, 183 
S C 284—Chapman-Storm Lumber 
Coiporation v Minnesota-South 
Carolina Land & Timber Co, 190 
SE 117, 183 SC 31—Pettis v. 
Standard Oil Co of New Jersey, 
179 SE 894, 176 SC 88—Weeks 

V Carolina Power & Light Co, 153 
SE 119. 156 SC 158 

Wash —Senske v Washington Gas A 
Electric Co., 4 P 2d 623, 166 Wash. 
1 

39 C J p 1368 note 81. 

37. Cnl—Hedlund v Sutter Medical 
Service Co. 134 P 2d 878, 51 Cal. 
App 3d 337—McCullough v Lang- 
er, 73 P 2d 649. 23 Cal App 2d 610 
—Blclnerney v San Francisco 
United R Cos, 105 P 958, 50 Cal 
App 638 

Neb—Corpus Juris quoted la Fonda 

V Northwestern Public Service 
Co, 393 NW. 712, 720, 138 Neb 
262 

Okl—^Kum V Campbell, 112 P 2d 
886, 188 Okl 636—St Louis-San 
Francisco Ry Co v Simmons, 242 
P 161, 116 Okl 126 

SC—corpus Juris quoted m Mulli¬ 
kin V Southern Bleachery A Print 
Works, 193 SE 665. 669. 184 SC 
449 

3& Ala—Southeastern Greyhound 

Lines V Callahan, 13 So 2d 660, 344 
Ala 449 

Gal—^Nichols v Southern Pac Co, 
186 P2d 382, 58 Cal App 2d 91— 
Ellis V Owen Roofing Co., 43 P 2d 
668, 6 Cal App 2d 25 

Ind—New York Cent R Co v Ver- 
pleatse, 69 NE2d 916, 116 Ind App 
1, rehearing denied 60 NB2d 784 
—^Lake Ene R Co Reed, 108 
NE 127, 67 IzkdJLpp. 65. 

Kan —^Morris v Aai.taa.b City, L. A 
W Ry Co., 286 P 1047, 118 Kan 
488. 
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In the foregoing circumstances a verdict of ac¬ 
quittal of the ser\'ant is not inconsistent wth a ver¬ 
dict holding the master liable and does not vitiate 
it.39 

Under comparative negligence ruhj where, in an 
action for negligence against a corporation and cer¬ 
tain of Its employees, there is a plea of contributory 
negligence on the part of defendant and evidence 
tending to establish it, the jury may, if the evidence 
justifies it under the comparative negligence rule, 
find in favor of such employees and against the cor- 
poration.^0 

Action by servant against master and coservant. 
There is a conflict of authority as to the legal effect 
of the verdict where in an action by a servant 
against his master and a coservant there is a ver¬ 
dict against the master and either a verdict for or 


no finding against the coemployee On the one 
hand, it has been held that such a verdict consti¬ 
tutes a mistrial*^ or that it requires a judgment in 
favor of the master.*® On the other hand, it has 
been held that such a verdict is suffiaent to sustain 
a judgment for the servant.** 

§ 620. Appeal and Error 

The review by appeal and error of judgments in 
actions against a master for the acts of his servants 
or of contractors employed by him is considered in 
Appeal and Error § 1 et seq. 

§ 62L Costs 

Costs in civil actions are considered in Costs § 1 
et seq. 


VI LIABILITY OF THIRD FEBSON FOB mJUBIES TO SEBVANT 


§ 622. Rights of Master 

A matter hat been held to be entitled to maintain 
an action for injunet to hit tervantt becauie of the 
negligent or willful acti of third pertont which retult 
In damage to the matter through lott of tervicet, al¬ 
though it hat alto been held that euch a recovery will 
be denied unlett the Injury to the employee it Inten¬ 
tionally calculated to harm the employer in hit contrac¬ 
tual obllgatlona. 


Under the common law it has been held that a 
master may maintain an action for all injuries to 
his servants because of the negligent or willful acts 
of third persons which result in damage to the mas¬ 
ter through loss of services.*® However, this right 
of the master, it has been held, is an old remedy at 


Ky—^Dillion v Harklerood. 174 SW 
2d 419, 286 Ky. 308. 

Minn—^Berry v. Daniels, 268 N.W. 
116, 196 Minn 866 

Mo —^Devine y. Kroger Grocery A 
Baking Co, 162 SW2d 813. 849 
Mo 631—Stith Y J J Newberry 
Co.. 79 SW2d 447. 836 Mo 457. 

Neb—^Lewis v Union Pac R Go . 226 
N.W 818, 118 Neb. 706 

N.H—Abbott V Hayea. 26 A.Sd 842. 
92 NH 126 

N. J —^Maldooato v Ironbound 

Transp Co, 166 A. 276. 9 N J Misc. 
986 

N.C—Oozpiu atixls anoted la Led¬ 
ford V Tallaaeee Power Co.. 138 S 
D 424, 427. 194 NO 98—Nichols v 
Champion Fibre Co., 128 SK 471, 
190 NC. 1. 

Okl —Knm v Campbell, 112 P 2d 886, 
188 Okl 636—^Tezas Co. v Taylor, 
61 F2d 674, 178 Old 21—Apache 
Gas Co V Thompson, 61 P2d 667, 
177 Okl 694—Indian Territory Il¬ 
luminating Oil Co y. Graham, 50 
F.2d 720, 174 Okl 488—Southern 
Drilling Co v. McKee, 42 P2d 266, 
171 Okl 409—^Tezas Co y Aired, 
28 P2d 566, 167 Okl. 128—Spruce 
V Chicago, R I & F. Ry. Go, 281 
P. 686, 189 Okl 128 

S C —Seay v Southern Ry Co , 37 
SE2d 585, 208 SC 171—Corpus 
Juris gnoted la Mullikin v South¬ 
ern Bleachery & Print Works, 192 


SB 668, 669, 184 SC 449—Rhodes 
y Southern Ry Co, 187 SE 434, 
189 SC 189 

Wash—^Miller v Alaska S A Co, 
246 F 296. 139 Wash. 207. 

89 CJ p 1868 note 88 
Presunptloa of asgUgeaoe sgaiast 
employer 

Ark—^Mieeoun Pac. R Co v Mor¬ 
rison, 55 SW2d 933, 186 Ark. 689, 
certiorari denied 63 S Ct. 792, 289 
US 759, 77 LEd 1502—Kansas 
City Southern Ry. Co v Cockrell, 
277 SWT, 169 Ark 698 
Fla—Colle v Atlantic Coast Line R. 
Co. 14 So 2d 422, 168 Fla. 268 
Duty of owaer to maiataia apaxt- 
Bieat la safe ooadiiioa for tenants 
was independent as well as related 
to duty of employees In charge of 
building, and hence exoneration of 
employees did not relieve owner 
from liability for injuries to tenant 
—Waltemath v Western States 
Realty Go, 60 P2d 461, 8 CalApp2d 
683 

39. Minn—Carver v Luverne Bnck 
A Tile Co, 141 N.W 488, 181 Minn. 
888 . 

Neb—^Usher v. American Smelting 
A Reflmng Go, 160 NW. 814, 97 
Neb 626. 

40l Ark.—^Louis B Siegel A Co v 
Moore, 161 SW2d 887. 204 Ark 
60—^Dlerks Lumber A Coal Co. v. 
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Noles, 148 SW2d 650, 201 Ark 
1088—Missouri Tac R Co v Mor¬ 
rison. 66 S.W2d 983, 186 Ark 689. 
certiorari denied 68 SCt 792, 289 
US 769, 77 LEd. 1602—Obrpus Jo¬ 
ns quoted la Missieeippl River 
Fuel Corporation v. Senn, 48 S.W. 
2d 266, 258. 184 Ark. 654 

89 C J p 1369 note 87. 

41. Mont —^Verlmda v Stone A 
Webster Ebigineering Gorp, 119 P. 
578, 44 Mont 228. 

4a. ND—^Bauer v Great Northern 
R Co, 169 NW. 84, 40 ND 642. 

43. Wash—Doremus v Root, 68 P. 
672, 28 Wash 710, 64 LRA. 649. 

89 C J p 1264 nots 56. 

44, Mo—Warren ▼, American Car A 
Foundry Co, 88 SW2d 718, 827 
Mo 766. 

89 C J p 1265 note 57 

46. US —Ooipus Juris quotsd la 
Jones v Waterman S 8 Gorp, C. 
GAPa, 166 F.2d 992, 998 

NJ—Interstate TeL A Tel v Pub¬ 
lic Service Elec. Go., 90 A. 1062, 86 
N.JLaw 86 

89 C J. p 1869 note 91 

Right of employer or insurer liable 
to employee under workmen's com¬ 
pensation acts to reimbursement or 
Indemnity from person causmg In¬ 
jury see the C J.8 title Workmen's 
Compensation Acts iS 992-1011, 
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common law when the basis of society was that of 
“status” and the servant was looked on as a member 
of the master’s family,46 and, since the master-serv¬ 
ant relatftnship is now*7 generally based on con¬ 
tract, the master’s cause of action for loss of his 
employee’s services remains as an anomaly in the 
law,^* and has been held to be of doubtful right 
under modern conditions 49 The right of action is 
for the actual losses suffered from the inability of 
the servant to serve his master,and the master 
has no right of action unless some loss of service or 
capacity to serve results from the injury 51 It has 
been held that the employer’s right of recovery does 
not include damages for wages and expenses paid 
by him during the servant's incapacity,52 but it has 
also been held that, where an employer was required 


by contract to pay a seaman maintenance and cure, 
such employer can recoi cr from a third person neg¬ 
ligently causing the seaman’s injury not only for 
loss of services, but also for any sums expended for 
maintenance and cure.53 

On the other hand, it has also been held that an 
employer has no right of action against a third per¬ 
son responsible for injuries to his employee,54 ex¬ 
cept where expressly given such right by statute,®^ 
or where the iniury to the employee is intentionally 
calculated to harm the employer in his contractual 
obligations 56 Thus, it has been held that, where a 
servant is inj'ured through the wrongful act of an¬ 
other, and the master suffers an indirect loss from 
some contract obligation to the injured servant, the 
loss is not actionable,57 but there is also authority 


also 71 aj. p 1647 note 6-p 1673 
note 61. 

Riaht of master to Indemnity for 
expenses, etc, paid out on behalf 
of servant due to another's wrong 
see Indemnity 8 21 
Right of master to recover for per¬ 
sonal injuries to apprentice see Ap¬ 
prentices i 19. 

Dog bite 

The rule has been applied where 
the loss of services is the result of 
a bite by defendant's dog —McCarthy 
v. Guild, 12 Mete, Maas, 291—88 C 
J. P 1369 note 97. 

At oommoa law la England, the 
master might bring an action for 
damages against a third person for 
any loss he might have sustained 
by reason of such person unlawfully 
Injuring his servant, but this right 
given the master applied only to 
menial servants 

tJS—U S V. Atlantic Coast L. R 
Co, DCNC, 64 FSupp 289. 

SC—Burgess v Carpenter, 2 SC 7, 
16 AmR 643 

46. US—Standard Oil Go of Cal 
V U S. CCACal, 168 F2d 958, 
affirmed U S v Standard Oil Co 
of Cal. 67 S Ct 1604. 832 U S 801, 
91 LEd 2067—U. S. v Atlantic 
Coast L. R Co., DaNC, 64 F 
Supp 289. 

Pa—City of Philadelphia v. Phila¬ 
delphia Rapid Transit Co., 10 A 2d 
484. 387 Pa 1 

47, U S —Standard Oil Co. of Cal v 
U S, CCACal, 163 F2d 968, af¬ 
firmed U S V Standard Oil Co of 
Cal, 67 set 1604, 382 US 801, 91 
LEd, 2067—S. V Atlantic Coast 
L. R. Co, DCNC, 64 F.Supp 289 

4a US —Standard Oil Co of Cal v 
U S, aCACal, 158 F2d 958. af¬ 
firmed U. S V Standard Oil Co of 
Cal, 67 set 1604. 882 US 801. 
91 L Ed 2067—U S v. Atlantic 
Coast L. R. Co, DCN.a. 64 F 
Supp. 289. 


49. US—U S V Atlantic Coast L. 
R. Go, supra. 

Pa.—City of Philadelphia v Philadel¬ 
phia Rapid Transit Co, 10 A 2d 
434, 887 Pau 1 

BO. US—Standard Oil Co of Cal 
V U S, CCACal. 153 F 2d 958. 
affirmed U S v SUndard Oil Co 
of Cal. 67 S Ct 1604, 332 U S 801, 
81 LEd 2067 

N J —Interstate Tel & Tel. v Public 
Service Elec Co., 90 A 1062, 86 
N J Law 26 

Bl. Ga —^Fluker v^ Georgia R A 
Banking Co, 8 S E 629. 81 Ga 461, 
12 Am SR. 838. 2 LRA. 843 
89 CJ. p 1369 note 1. 

62. N J —^Interstate TeL & TeL v 
Public Service Elec. Co, 90 A 
1062, 86 N JLaw 36 
Pa—City of Philadelphia v Phila¬ 
delphia Rapid Transit Co, 10 A Sd 
434. 837 Pa. 1 

Hospital a3id medical expenses 

Government could not recover 
from third person for hospital and 
medical care furnished to a member 
of the armed forces or for wages 
paid to him during incapacity due 
to injuries received through the neg¬ 
ligence of such thud person—Stand¬ 
ard OU Co of Cal V U B, CCA 
Cal, 158 F2d 958, affirmed U S v 
Standard Oil Co of Cal, 67 S Ct 
1604, 882 US 801, 91 LEd 2067— 
U S V Atlantic Coast L R Co. D 
GNC, 64 FSupp 289 

BA US —Jones v Waterman S. S 
Corp, CCA Pa, 155 F 2d 992. 

BA Ya—^Noblm v Randolph Corpo¬ 
ration, 23 SE2d 209, 180 Va 346 
The oxOmaxy miss of tort law will 
apply to the relationship of employe 
er and employee, as respects third 
person's liability to employer for in¬ 
juries to employee, until the legisla¬ 
ture deems it wise to create a spe¬ 
cific social employer-employee status, 
with additional obligations and im¬ 
munities thereunto appertaining— 
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Crab Orchard Improvement Co v. 
Chesapeake & O Ry Co, CCAW 
Va, 115 F2d 277, certiorari denied 
61 set 807, 812 US 702. 86 LEd 
1136 

5B. U S —Standard Oil Co of Cal v, 
U S, CCACal, 163 F 2d 968, af¬ 
firmed U S V Standard Oil Co of 
Cal, 67 S Ct 1604, 332 U S 301, 91 
L Ed 2067—Crab Orchard Improve¬ 
ment Co V Chesapeake A O Ry 
Co, CCAWVa, 116 F2d 277, cer¬ 
tiorari denied 61 S Ct 807, 812 U.S 
702, 85 LEd. 1136 

Cal—^Damiour Productions Corpora¬ 
tion V. Herbert M Baruch Corpo¬ 
ration, 87 P2d 664, 136 CalApp 
851. 

Okl —Johnson v Harris, 102 P 8d 
940, 187 Okl 239. 

Va—-Noblin v Randolph Corpora¬ 
tion, 23 SE2d 209, 180 Va. 846 
B8L US —Jones v Waterman S S. 
Corp. CCA.Pa.. 155 F2d 992— 
Crab Orchard Improvement Co v. 
Chesapeake A O. Ry Co. C C A W 
Va, 116 F.2d 277, certiorari denied 
61 set 807, 312 US 702, 88 LEd 
1185 

B7. Mass —Chelsea Moving A 
Trucking Co v Ross Towboat Co, 
182 N.E 477. 280 Maas. 282. 

Salary 

Employer obligated by contract to 
pay injured employee regular salary 
during employee's disability could 
not recover against one mjuring em¬ 
ployee for loss to employer from em¬ 
ployee's decreased working ability,— 
Chelsea Moving A Trucking Go v. 
Ross Towboat Co, supra. 

Xaoreased oompsnsa'doii prenunins 
Contractor could not recover from 
subcontractor for Increased work¬ 
men's compensation insurance pre¬ 
miums which contractor was com¬ 
pelled to pay In consequence of em¬ 
ployee's death caused by subcontrac¬ 
tor’s negligence —Northern States 
Contracting Co v. Oakes, 253 NW 
371, 191 Mmn 88 
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to the contrary It has likewise been held that a 
third person is not liable in damages to the master 
where the injury to the serv-ant resulted from the 
mere omission to perform a contract duty ow’ing to 
the scrvant.59 

Existence of master and servant relationship. 
Where the master has a right of action against a 
third person for injuries to his servant, the rela¬ 
tionship of master and servant must be established 
to permit a recovery®® In this connection it has 
been held that the relationship of master and serv¬ 
ant does not exist between the United States and 
a member of the military services,®^ or between a 
state and a national guardsman,®® or between a mu¬ 
nicipality and a volunteer fireman,®® but, under a 
statute forbidding any injury to a servant which af¬ 
fects his ability to serve his master, an actress has 
been held to be a servant®^ 

If the servant dies shortly after the infliction of 
the injury, the right of the master to recover is lim¬ 
ited to the loss of services sustained between the 


time of the accident and the death of the servant.®® 
Where the servant dies immediately on sustaining 
the inj’ury, the master has no right of ac|^on unless 
by virtue of some special statutory provision ®® 

Procedure In an action against a third person 
for damages resulting from inj’uries to a servant, 
general rules of procedure apply with respect to the 
pleadings,®*^ burden of proof,®® and the weight and 
sufficiency of evidence ®® 

§ 623. Rights of Servant 

An injured employee has the right to maintain an 
action againat any negligent tort-feasor responsible for 
his injury. 

An injured employee has the right to maintain an 
action against any negligent tort-feasor responsible 
for his injuries,*^® unless such right is expressly or 
bj' necessary inference denied him by statute.^^ 
Thus, the servant has a right of action for his per¬ 
sonal injury, separate and apart from the master^s 
action for loss of services.^* 


03. us—Jonea v. Waterman S. S 
Corp, C C.A Pa, 165 F 2d 992 

59. Pa —^Fairmount & Arch St 
Pass H Co V. Stutler, 64 Pa 275, 
93 AmD 714 

39 C J. p 1369 note 99 

00 , US —Standard Oil Co of Cal v 
U S CCACal, 163 F2d 968, af¬ 
firmed U S V Standard Oil Co ol 
Cal.. 67 8 Ct 1604, S32 U.S 301. 91 
LRd 2067 

39 CJ. p 1369 note 8. 

61. US —Standard Oil Co of Cal v. 
U S, CCACal. 163 F2d 068, af¬ 
firmed U 8 V Standard Oil Co of 
Cal . 67 S Ct 1604, 832 U S 801, 91 
LEd 2067—United States v At¬ 
lantic Coast Li B Go > D C X C., 64 
F.Supp 280 

62. Ill—^Hays ▼. Illinois Terminal 
Tranap Go, 2 N.E 2d 809, 868 UL 
897 

63. XT—^Employers' Liiability As- 
aur Corp, Liixmted, of London, 
England v Daley, 67 XTS.2d 233. 

66. Cal —^Darmour 'Productions Cor¬ 
poration V Herbert M. Baruch Cor¬ 
poration, 27 P.2d 664, 186 CaLApp 
351 

68. SI ich —Hyatt T. Adams, 16 
Hich 120. 

66. Maas^—Carey t Berkshire B. 
Go, 1 Cush 476. 48 Am.D. 616 

X.T —Green t Hudson Biver B. Co, 
8 Abb Dec 277, 2 Keyes 294. 

89 GJ. p 1870 note 6. 


67. Cal—Darmour Productions Cor¬ 
poration V Herbert M Baruch Cor¬ 
poration, 27 P.2d 664, 185 GalApp 
351 

Compralat held suttsleiit 
Cal—^Darmour Productions Corpora¬ 
tion V Heibert M Baruch Corpo¬ 
ration, supra 

Pleading held InanlWonwit 
Petition reauestinr damages for 
the value of roaster's house aban¬ 
doned after the willful killing of a 
servant waa held insufflcient since 
only damages recoverable are for the 
loss of servant's services.—Clark v. 
Gay, 28 S E 81, 112 Oa 777. 

68. Del —^Bobmeon v Burton, 6 DeL 
336 

39 G J p 1369 note 8. 

69. Del—^Bobinaon ▼. Burton, supra 

70l Slass —^McCarthy v. Guild, 12 
Mete 291 

X T —^Woodward v, Washburn, 8 
Den 869. 

Va —^Xoblin v. Bondolph Corporation, 
23 S E 2d 209, 180 Va 845 
Joint and eeveral liability for Inju¬ 
ries to servant see supra 8 195 
Liability of employer to another's 
employee under Employers' Liabil¬ 
ity Act see supra 8 656. 

Bvldanoo 

(1) Proof that plalntiit whUe 


working, was struck and Injured by 
object falling from above, that, on 
floors above, only employees of de¬ 
fendant subcontractor were engaged, 
and that such fioors were open and 
unprotected in violation of labor law 
and city's building code, was held to 
establish prima facie case of negli¬ 
gence against general contractor — 
Caminiti v Matthews Const Co., 272 
XTS 846. 241 AppDiv 879. 

(2) Where employee of independ¬ 
ent contractor constructing railroad 
underpass was ’ injured by cave-in, 
evidence was held insufficient to 
show that railroad was negligent In 
operating trains over excavation or 
in use of Its tools in working on Its 
tiaclu—^Hailey v. Missouri, K & T 
B Co, TexCivApp, 70 S.W 2d 249. 
error refused. 

7L Va—^Xoblln v. Bandolph Corpo¬ 
ration, 23 BE 2d 209, 180 Va 846 

78. Mass —^McCarthy v. Guild, 12 
Meto 291 

X.T—^Woodward t. Washburn. 2 
Den 869. 

Master’s statutory right of action 
The fact that a master is given by 
statute a right of action for Injury 
to a servant when the injury affects 
the servant's liability to serve his 
master does not deprive the servant 
of the right to recover for his own 
injury—Johnson v. Hams, 102 P2d 
940. 187 OkL 289. 
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A. CrVIL LIABILITY 


§ 624. In General 

Malicious Interference with the advantageous rela¬ 
tions between employer and employee, to the injury of 
either party, may subject the wrongdoer to an action 
for damages 

It has been broadly held that malicious interfer¬ 
ence with the advantageous relations between em¬ 
ployer and employee, to the injury of either party, 
may subject the wrongdoer to an action for damag¬ 
es,since there is a property right in a contract 
of employments^ This rule has been held to ap¬ 
ply to interference preventing the formation of em¬ 
ployment contracts as well as to interference with 
existing contractual rclations.ss A third person may 
not maliciously destroy an employer’s freedom of 


choice of the men he will hire and of the conditions 
of employment; nor may an outsider maliciously de¬ 
stroy the workers’ freedom of choice whether they 
will accept and continue the employment offered 
them S6 

Generally, in order to render an act which inter¬ 
feres with another’s emplo>ment a violation of his 
rights, there must be an intention to bring about a 
particular result, the use of unlawful means, and 
the absence of justification "Unlawful means,” 
used in this connection, does not apply to means in 
themselves unlawful, but to those which are unlaw¬ 
ful as being pnma facie an invasion of plaintiff’s 
rights.*^* The term “malice,” as used in the rule 


TSi Cal—^Buxbom ▼ Smith, 146 P- 
2d 805, 23 Cal 3d 685 
Mass—Comer ford v Meier, 19 NE 
2d 711, 802 Mass 808 
NY—Liamb v S Cheney & Son, 125 
NB 817, 237 NT 418—S C Pos¬ 
ner Co V Jackson, 119 NB 673. 
223 NY 826—^Vail-Ballou Press v 
Casey, 212 NTS 118, 126 Misc 
689 

Interference with contract relations 
generally see the CJS title Torts 
95 42-44 also 62 CJ. p 1137 note 
28-p 1148 note 99. 

Injunction 

Against Inducing breach of con¬ 
tract generally see Injunctions 5 
89 

Against Interference with trade, 
business, or occupation see In¬ 
junctions 55 138-149 
liCgality of acts of labor organiza¬ 
tions generally see supra 5 28 (19) 
liiabilitv for conspiracy see Con¬ 
spiracy 55 10-14. 

Unfair labor practices see supra 59 
28 (43)-28 (63). 

Effect of eoBstitiitloiial provlslonB 

(1) Constitutional provision that 
any person maliciously interfering or 
hindermg any citizen from enjoying 
employment already obtained shall 
be deemed guilty of misdemeanor is 
only for protection of citizens, and 
cannot be relied on by one who does 
not allege himself to be citizen — 
Cottschalk v. Shepperd. 260 N.W 
573, 66 ND 644. 

(2) Effect of Thirteenth Amend¬ 
ment to U S Constitution see Con¬ 
stitutional Law 9 204 

Ssftsntion of ssTvant 

Bank's action in closing doors and 
detaining a servant is not Justified 
and gives rise to a cause of action in 
favor of the master for loss of serv¬ 
ice of his servant, even though the 
bank doors were closed at the usual 


closing time and the servant kneW| 
the closing hour—Woodward v 
Washburn. 3 Den .NY, 869. 

Pzsadom from molestation 

An employer baa right to carry on 
Its business without molestation and 
to have its employees, and those 
seeking emploi’ment. free to come 
and go without molestation—Jeffer¬ 
son & Indiana Coal Co v. Maiks, 184 
A 430 287 Pa. 171, 47 ALR 746 
Xaterfsrenos held not tnalidoiis or 
nnJustilLsd 

When, as result of play produc¬ 
er's failure to pay members of cast 
their salaries at end of unsuccessful 
first week, actors' equity association 
representatives had directed mem¬ 
bers of cast, who as members of as¬ 
sociation were bound by its rules, 
not to put on certain performances, 
producer was not entitled to recover 
damages from association, since as¬ 
sociation’s interference with per¬ 
formance of employment contracts 
was not malicious or unjustified — 
Du Rov & La Maistre v Gillmore 
284 NTS 386. 246 AppDiv. 87. af¬ 
firmed 8 NB2d 866. 272 NY. 454. 
Withholding of wages 
Plaintiff could not maintain action 
againat defendant wrongfully notify¬ 
ing plaintiff's employer that defend¬ 
ant held assignment of plaintiff's 
wages and causing employer to with¬ 
hold wages—^Pickens v Hal J. Cope¬ 
land Grocery Co. 128 So 223, 219 
Ala. 697 

74. Ala —Evans v Swaim, 18 So 2d 
400, 246 Ala 641—Hill Grocery 
Co V Carroll, 186 So 789, 233 Ala 
876 

Cal—Blender v Superior Court for 
Los Angeles County, 130 P2d 179, 
66 Cal App2d 21 

Mass —c::avemo v Fallows, 16 N.E 2d 
483, 800 Mass 881 

427 


NJ—^Feller v Local 144, Interna¬ 
tional Ladies Garment Union, 191 
A 111, 121 NJBq 452—Dri\er 
V Smith, 104 A. 717, 89 NJEq 
339 

N Y —S C Posner Co v Jackson, 
119 NB 572. 223 NY 823—Vail- 
Ballou Press v Casey, 213 NY. 
8 113, 123 Misc 689->Hardy T* 

Bnckeon, 86 NYS2d 823. 

7S Colo —Order of Railway Con¬ 
ductors V. Jones, 239 P. 882, 78 
Colo 80 

Kan—Hilton v Shendan Coal Go, 
297 P. 418 132 Kan 525 
Or—^De Marais v Strioker, 68 P3d 
716, 152 Or 862. 

78. NY—^I n t e r b o rou g h Rapid 
Transit Co v Lavm, 169 NB 863, 
247 NY 65, 68 ALR. 188 

77. Or—^De Marais v Strieker, 68 
P2d 715, 163 Or 362 
Betterment of wags 

(1) Peaceful effort to bring about 
cessation of labor in order to enforce 
demand for betterment of wage or 
living conditions la lawful—Jeffer¬ 
son & Indiana Coal Go v 2Ca.ks, 184 
A 480, 287 Pa. 171, 47 ALR 746 
(8) Acta of labor organizations 
generally see supra 9 28 (10) 

Ouster from employment 
Bank stockholders seeking to ex¬ 
clude from employment m bank all 
but those of particular origin did 
not incur liability in tort to bank 
olficer unless purpose to oust officer 
from employment was primary ob¬ 
ject of combination entered into 
with malicious Intention of damag¬ 
ing the officer and unless means used 
caused his damage —Comerford v 
Meier, 19 NB2d 711, 802 Mass. 898 

7a Or—De Marais v. Stneker, 68 
P.2d 715, 162 Or. 862. 
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imposing nability for malicious interference with 
the employment relation, means the intentional do« 
mg of a wrongful act without justification or ex¬ 
cuse It has been held that fraud is not an es¬ 
sential element of the right of action for maLcious- 
ly inducing the breach of an employment contract.90 

Actions. The declaration or complaint in an ac¬ 
tion for wrongful interference with the employment 
relation must properly allege the essential facts con¬ 
stituting the cause of action.^i General rules have 
been applied with respect to the weight and sufficien¬ 
cy of evidence's and questions of law and fact 98 

§ 625. Enticing Servant to Leave Employ¬ 
ment 

a. In general 

b. Relation of ^master and servant 

c. Intent, malice; absence of just cause 

or excuse 


a. In General 

Generally, one who, knowing of the existence of 
the relation of master and servant between two parties, 
maliciously or willfully without Just cause or exeuae, 
entices the servant to quit his employment to the mas¬ 
ter's injury. Is liable for the resulting damages. 

While there is some authority to the contrary,** 
it is very generally held independently of statute 
that one who, knowing of the existence of the rela¬ 
tion of master and servant between two parties, ma¬ 
liciously or willfully without just cause or excuse, 
entices the servant to quit his employment to the 
master’s injury, is liable for the resulting damag¬ 
es,8* since an employer has a property right in the 
contract of employment with his servant.*® It has 
been held that the operation of the rule is not affect¬ 
ed by the fact that the employment was not for a 
term but at the will of the parties,*7 or by the fact 
that there is no right of action against the person 


78. NT —^Lamb v B Chaney A Son, 
125 N.E 817, 227 NT 418 
Or—^De Marais v Stneker, 68 P 
8d 715, 152 Or 362 

88, NT—Lexikiewicz v Wiktorek, 
218 N.Y S 703, 126 Miao 218 
81. Maas—Comerford v Meier, 19 
NE2d 711. 302 Maas 898. 
lOoaipla^at lisld Insafflcieat 
Moss—Comerford v Meier, supxm. 
88. N T —Van Wyck v Mannino, 9 
NTS 2d 684. 256 App Div 266, 

rearffument denied 11 N Y S 2d 558, 
256 AppDiv 1004 
Bvldsiuse bald InraSolsat 
N.T —^Van Wyck v Mannino, supra. 
68. Colo—Order of Railway Con¬ 
ductors V Jones, 289 F 882, 78 
Colo 80 

Mass—Sullivan v. Burka S6 NE2d 
875, 809 Mass 493. 

Or^—^De Marais v Stneker, 53 P8d 
715, 152 Or 868. 

84. Ky—Bourlier v. Macauley, 1<5 S 
W. 60. 91 Ky. 186, 84 Am SR. 171, 
11 LRA 650 

89 C J. p 1870 note U. 

85. U.S.—^Thomas v. Cincinnati, N 
O. ft T. P. R Co, CCOhio. 62 T 
808—Old Dominion Steama^p Co 
V. McKenna, CCN.T, SO F. 48. 
18 AbbNCaa 262. 

Cal—Bu\bom v. Smith, 146 P.2d 
805. 28 Cal 2d 685—Cozpxui Taxis 
cited la Buxbom v. Smith. 188 F. 
8d 4. 6. reheard 146 P.Sd 805, 28 
Cal 2d 685 

Ill —Randall Dairy Co v. Pevely 
Dairy Co, 278 111 App 360—^Bloom 
V. Bohemans, 828 Ill App 269 
MSss —^Anderson v Moskovitz, 167 
NE 601, 260 Mass 628. 

Mo—F. C. Church Shoe Co v Tur¬ 
ner, d79 SW. 233, 218 Mo.App 
516. 


Neb—State v Employers of Labor. 
169 NW 717, 102 Neb 7C8. dia- 
aentiny opinion 170 NW 185, 102 
Neb 768 

N J —Corpus ThxLs dtad la Feller v 
Local 144, International Ladles 
Garment Workers timon, 191 A 
111, 118, 121 NJEq 452—Driver 

V Smith. 104 A. 717. 89 NJEq 
839 

N Y —Campbell v Gates, 141 N.E 
914, 286 NY 457—Lamb v. S 

Cheney ft Son, 125 NE 817, 227 
NY 418—^American League Base¬ 
ball Club of N Y V Pasquel, 68 
NYS2d 637, 187 Misc 230—Lee 

V Silver, 27 NTS 2d 286, 176 Misc 
807, modified on other grounds 28 
NTS 2d 838. 262 App Div. 149, af¬ 
firmed 88 NE2d 238. 287 NY. 675 
—^Vail-Ballou Press v Casey, 213 
NTS 118, 125 Misc 689—Inter¬ 
national Tailoring Co of N T, v. 
Lukas, 64 N.Y S 2d 879—Hardy ▼ 
Enckaon, 36 NTS 2d 823 

Pa—Coskie v. Philadelphia Rapid 
Transit Co, 6 A.2d 368, 884 Pa. 
83. 

Tex—Ooxpas Tuns dtad lu Thoma¬ 
son v Sparkman, Civ.App, 56 S 
W2d m. 872 

Wis—Bitzke V. Folger, 286 N.W. 86, 
281 Wis 618 

89 C J p 1870 notes 18. 14. 

Enticing away or Jiarboring appren¬ 
tices see Apprentices 8| 26, 27. 

Legality of acts of labor organiza¬ 
tions generally see supra | 28 
(19). 

Liability for Interference with con¬ 
tract relations generally aee the 
C J S title Torts 98 42-44, also 62 
C J p 1187 note 28-p 1148 note 99. 
Employsisut by du agent of a 

third person, without the latter's au¬ 
thority, knowledge, or consent, does 

not make him liable, unless he sub¬ 

428 


sequently ratifies the act —^Lee ▼ 
West, 47 Ga 811 
FaxeaVs advlos to child 

The rule has been held not to im¬ 
pose liability for advice given by a 
parent to an infant child to d safflrm 
a contract, since public policy dic¬ 
tates that parents should have an 
absolute right to advise their Infant 
children with regard to all matters 
and that such right should be ex¬ 
ercised freely and should not subject 
the parent to any inquiry as to mo¬ 
tive —^Lee V Silver, 28 N Y S 2d 833, 
262 AppDJv 149, affirmed 88 NE2d 
388, 287 NY. 675. 

SSL NJ—Feller ▼. Local 144, Inter¬ 
national Ladies Garment Union, 
191 A 111, 121 NJEq 453—Driv¬ 
er V Smith, 104 A 717, 89 N J Eg 
339 

N Y —Vail-Ballou Press t. Casey. 
213 N.Y B 113, 136 Miae. 689 

87. US—FaistaflC Brewing Corpo¬ 
ration V Iowa Fruit ft Produce 
Co, CCANeb, 113 F2d 101— 
Bausch ft Lomb Optical Co v 
Wahlgren, DC Ill., 1 FSupp 799, 
affirmed, CCA., Wahlgren v 
Bausch & Lomb Optical Co, 68 F 
2d 660, certiorari denied 64 S Ct 
774, 293 US 689, 78 L Ed 1491, 
rehearing denied 54 SCt 862, 298 
US 616, 78 LEd 1491 
NJ—Driver v Smith, 104 A. 717, 
89 NJEq 889 

Wis.—^Bitzke V, Folger, 886 NW 86, 
231 WiB 618 
39 C J p 1371 note 16. 

XU xrew Toxfc 

(1) It has been held that mali¬ 
cious attempts to induce employees 
to leave their employer are illegal, 
even if there is no contrpct for a 
definite term between their and their 
employer and the employment is 
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who was induced or influenced to terminate his serv¬ 
ice or to refuse to perform his agreement ss Also, 
the rule may apply notwithstanding the servant was 
enticed to leave before the services had actually 
commenced,8® or the injury inflicted v/as not for the 
benefit of the wrongdoer 

Ordinarily, the fact that one is engaged in a com¬ 
peting business and wishes to engage workmen 
therefor is not a legal excuse for enticing away em¬ 
ployees of another,®! and a competitor who selfish¬ 
ly, intentionally, and without justification induces 
the breach of a contract for a definite, une::pired pe¬ 
riod may be liable in damages to the employer ®® It 
has been held, however, that, where an employee is 
free to leave his employment and in so doing vio¬ 
lates no contract, the employer has no such vested 
interest in the continuity of his services as to war¬ 
rant recovery of damages from a rival, who, in the 
legitimate interest of its business and by fair means, 
induces the employee to leave his present employ¬ 
ment and enter its own,®® in the absence of some 
monopolistic purpose,®^ although the immunity 
against liability is not retained if unfair methods 
are used in interfering with the employment rela¬ 
tion ®® 

Generally, no action will lie where a master con¬ 
sents to the employment of his servant,®® where the 
master has wrongfully terminated the contract,®^ 


or where the servant has rightfully terminated the 
contract which is for any reason invalid-®® Also, 
a person making a contract with a ser\ant of an¬ 
other, to take effect at the expiration of his term of 
service, is not liable.®® 

Emplo>ees, it has been held, must not entice other 
emplojees to leave during their terms of employ¬ 
ment,! but they may negotiate between themselves 
looking to their future betterment after the expira¬ 
tion of their existing contracts of employment,® and 
no action lies against an employee for hiring other 
employees after the expiration of their contracts 
and the severance of their employment.® 

b. Relation of Master and Servant 

In order to maintain an action for enticing away a 
servant, there must be a contract to hire with the party 
compla'nmg, entered into by the servant himself or by 
some other person having authority to bind him to the 
service. 

In order to maintain an action for enticing away 
a servant, there must be a contract to hire with the 
party complaining, entered into by the servant him¬ 
self or by some other person having authority to 
bind him to the service ® The relation need not be 
created by a written contract in order to constitute 
one a servant, so that a third person will be liable 
to the master for enticing him away,® unless, as 
discussed infra § 626, it is otherwise provided by 


terminable at will —m e r i c a n 
League Baseball Club of N Y v 
Pasguel, 63 N Y S 2d 687, 187 Misc 
230 

(2) It has also been held, however, 
that it Is not illegal to induce em¬ 
ployee to break contract of employ¬ 
ment. where employment is not for 
express definite term, because, if em¬ 
ployee has agreed to work for an¬ 
other but for no fixed period, either 
may end contract whenever he choos¬ 
es—^Vail-Ballou Press v Casey, 212 
N Y.S 118, 126 Misc 689 

£8. WiB—Bitzke V Folger, 286 N. 
W 86, 231 Wis, 618 

89. Mass —^Walker v. Cronin, 107 
Mass 566 

89 C J p 1871 note 16. 

90. WVa—^Thacker Coal Co v 
Burke, 68 S E 161, 69 WVa 268. 
6 L R A ,N S , 1091, 8 Ann Cas 885 

91. U S —^Bausch & Lomb Optical 
Go V Wahlgren, D C Ill, IF Supp 
799, afllrmed, CCA, Wahlgren v 
Bauach & Lbmb Optical Co, 68 F. 
2d 660, certiorari denied 64 S Ct 
774, 292 US 689, 78 LEd. 1491. 
rehearing denied 64 S Ct. 862, 292 
U S 616, 78 L Ed 1491 

NY—Small v Kronstat. 24 NYS 
2d 686, 176 Misc 626 


98. Mass—^Beekman v Marsters. 80 
NE 817. 195 Mass 205, 11 LRA 
201 

93. US —Falstafl Brewing Corpora¬ 
tion V Iowa Fruit & Produce Co. 
CCANeb, 112 F2d 101—McOuer 

V Super Maid Cook-Ware Cor¬ 
poration, CCAKsji, 62 F2d 426— 
Harley & Lund Corporation v 
Murray Rubber Co. CCANY, 
81 F 2d 932, certiorari denied 49 
set. 618, 279 US 872, 78 LEd 
1007—^Du-Art Film Laboratories 

V Consolidated Film Industries, U 
CNY, 15 FSupp 689—Triangle 
Film Corp v. Artcraft Pictures 
Corp., NY, 260 F 981. 168 aC.A 
281 

La—Jones v. Ernst & Ernst. 134 So 
875, 172 La 406 

Mass—^Beeliman v Marsters, 80 N 
E 817, 196 Mass. 205, 11 L R.A. 
201 

NJ—Driver v Smith, 104 A 717, 89 
N.JEq 839 

Wash.—^Porter v Kmg County Medi¬ 
cal Soo, 68 F.2d 867, 186 Wash 
410. 

94. US—^McCluer v Super Maid 
Cook-Ware Corporation, CCA 
Kan, 62 F2d 436—^Triangle Film 
Corp V Artcraft pictures Corp, 
N.Y., 230 F 981. 168 CCA. 281. 
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95. Cal—Buxbom v Smith, 145 P. 

2d 305, 23 Gal 2d 585 
90. US —Sample v Plating & Gal¬ 
vanizing Co. D C N H , 27 F.Supp. 
125 

Miss—^Alford V Pegues, 46 So 76, 98 
Miss 658 

97. Miss —^Beale v Yazoo Yarn Mill. 
88 So 411, 125 Miss 807 

98. SC—^Poston v. Lyerly, 89 SE. 
892, 105 sa 87—Duckett v Pool. 
USE 689. 88 SC 238 

99. Mass —^Boston Glass Manufac¬ 
tory V Binney, 4 Pick 425 

1. Ala—^Perfection Mattress A 

Spring Co v Dupree, 118 So. 74, 
216 Ala 303 

S. Ala—^Perfection Mattress A 

Spring Co. v Dupree, supra. 

La—Jones v. Ernst A Ernst, 184 So. 
876. 172 La 406 

OL La—Jones v Eznst A Ernst, su¬ 
pra 

4. NH—Campbell v. Cooper, 84 N. 
H 49 

Ohio —^Iron Molders’ Union v. I. 4b E 
Greenwald Ca, 4 Ohio N.P.,N.S. 
161. 

8. NJ—Frank v. Herold, 62 A. 152, 
68 NJEq 448. 

89 C J. p 1871 note 27. 
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statute. It is not essential that the contract should 
have been made m the presence of witnesses ^ 

Liability for enticing away an employee may ex¬ 
ist notwithstanding the contract of employment 
would be unenforceable in an action between the 
parties thereto.^ So, while there is some authority 
to the contrary,* it has been held that, if the servant 
is actually performing services under the contract, 
the master may maintain an action for damages 
against a third person who interferes and entices the 
servant to leave his emplo>'ment, although the con¬ 
tract is voidable at the option of the servant,* as for 
failure to comply with the requirements of the stat¬ 
ute of frauds,^® or by reason of the infancy of the 
servant^i Furthermore, the terms of the employ¬ 
ment need not bind the sen^ant to give his exclu¬ 
sive personal services to the master for the whole 
time agreed on 

The rule imposing liability for enticing away serv¬ 
ants applies to all cases in which the relation of 
service exists and is not confined to contracts for 


menial service It has been held that a cropper is 
a servant, within the rule as to enticing away,i* but 
there is also authority to the contrary.^* 

c. Intent; Malice; Absence of Jnst Oanse or 
Excuse 

In order to sustain an action for unlawfully enticing 
away a servant, it must be shown that the defendant 
had notice of the relation of master and servant, and 
that ha intentionally, willfully, or maliciously interfered 
with the relation, without right or justification. 

In order to sustain an action for unlawfully en- 
tiang away a servant, it is essential that defendant 
had notice of the existence of the relation of master 
and servant between plaintiff and his servant^® and 
that he intentionally,^^ willfully,i* or maliciously^* 
interfered with that relation, without right or justi¬ 
fiable cause Malice in inducing an employee to 
break his contract of employment is established, if it 
is shown that defendant acted intentionally without 
just cause or excuse,*^ and it is not essential that 
there should be malice in the sense of personal ill 
will.** 


0. sc —^Huff ▼ Watkins. 18 SC 
610 

7. NY—^American League Baseball 
aub of N Y V Paaqusl. 68 NY 
S2d 637. 187 Misc 330—Hardy v 
Erickson 36NYS2d 823. 

Wis—Bitzke V Folger, 286 N.W 86, 
231 Wia 518 

a NH—Campbell y. Cooper, 84 N 
H 49 

89 C J p 1871 note 80. 

9. Ga—Salter y Howard, 43 Ga. 
601. 

SC—Duckett y Pool, 11 SE 689, 
83 SC 238 
89 C J p 1871 note 81 

10. S.C—Duckett v Pool, supra. 

11. Ga—Salter y Howard, 4S Ga 
601. 

89 0 J p 1371 note 33 

la. SC—Duckett y. Fool, IS B.E 
642. 34 S a 311 

la Ill—Bloom y Bobeman, 223 D1 
App 269 

89 CJ p 1870 note 14 [e] 

Aotor Is a "sarysatP’ wltbSa. mis 
111—^Bloom y. Bobeman. supra. 

14. SC—^HuflF y. Watkins, 15 S.C. 
83. 40 Am R. 680 

89 C J. p 1372 note 35. 

15. Go.—^Barron y. Collins, 49 Ga. 
680. 

la Cal —Corpus OUxls dted in 
Bu^bom y. Smith, 182 P 3d 4, 6, re¬ 
heard 145 P2d 805. 28 Cal 2d 685 
Tez —Thomason v Sparkman. Giv. 

App. 55 SW2d 871. 

WVa—Thacker Coal Co v Burke. 

58 SE. 161, 69 W.Va 263. 

89 Cjr. p 1371 note 21. 


' 17. Cal —^Buxbom y Smith, 14S P 
2d 305, 23 Cal 2d 5S6 
i N Y —^Vail-Ballou Press y Casey, 
213 NYS 113, 125 Miso 680. 

89 CJ p 1372 note 38 
1 18. Ill —Randall Dairy Co y Peve- 
ly Dairy Co, 278 111 App 850 
39 C J p 1372 note 89 
la US—American Steel Foundries 
y. Tri-City Central T ades Coun¬ 
cil, HI. 42 set 73. 267 US 185. 
66 LEd 189. 27 ALR 360—Fal- 
stafl Brewing Corporation v Iowa 
Fruit & Produce Co, CCANeb, 
112 F3d 101 

Mass —Anderson y. Moskovitn 187 
N E 601 260 Mass 528 s 

N Y —^American Deasue Baseball 
Club of N Y y Pasquel. 68 N.Y S 
2d 637, 187 Mise 280—Lee v Bu¬ 
yer, 27 NYSSd 386. 176 Misc 307, 
modified on other ffrounds 28 N.Y 
S8d 338. 263 AppDIv 149, af¬ 
firmed 88 N E 2d 883, 287 N Y 575 
—^Hardy y. Ekickson, 86 N Y S 2d 
828. 

Fa—Caskle v Philadelphia Rapid 
Transit Co, 6 A 2d 868, 884 Pa 88 
—Eraemer Hosiery Co v American 
Federation of Pull Fashioned Hos¬ 
iery Workers, Reafiing Branch, Lo¬ 
cal No. 10. 157 A 588, 305 Pa 206 
Wis—^Bitzke y Folder, 386 N.W 86. 

231 Wis 613 
89 C J p 1870 note 14 
Malicious procurement of discharse 
see infra S 630. 

20. U S —American Steel Foundries 
y. Tn-City Trades GouncU, U1. 
42 set 73, 267 US 185, 66 LEd 
189, 27 ALR 360—Bausch & 

Lomb Optical Co v. Wahlsrren. D 
C.I11.. 1 F Supp 799, affirmed, C C. 
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A, Wablgren y Bausch ft Lomb 
Optical Go, 68 F2d 660, certiorari 
denied 54 S Ct 774. 292 US 639. 
78 LEd 1491, rehearing: denied 54 
set 862, 292 US. 616, 78 LEd. 
1491 

Ill —Randall Dairy Co. y. Peyely 
Dairy Co, 278 111 App 350 
Pa—^Eraemer Hosiery Co y Amer¬ 
ican Federation of Pull Fash oned 
Hosiery Workers. Read ng B anch. 
Local No 10, 157 A. 688, 805 Ps. 
206 

89 C J p 1872 note 48. 

21. in —^Doremus y Hennessy. 62 
NE 924. 176 111 608, 68 Am S.R 
203. 48 LRA 797, rehea mg de¬ 
nied 54 NE 624, 176 HI 608, 68 
Am S R 203. 48 L R A 797 
Mass—Anderson v Moskoyitz. 167 
N.E 601, 260 Mass 623 
NY—Lamb y S Cheney ft Son, 126 
NE 817, 227 NY 418—Du Roy ft 
La Maistre v. Oillmore, 284 N.Y. 
B 886, 246 App Div 87. affirmed 
8 N E 2d 866, 272 N Y 464—Lee y. 
Silver, 27 N.Y S 2d 286, 176 Misc 
807, modified on other grounds 28 
NYS2d 833, 252 AppDiv 149, af¬ 
firmed 88 N E 2d 238. 287 N Y 576 
Okl—^Praine Oil ft Gas Co. y. Ein- 
ney, 193 P 586, 79 Okl 206 
Xnowlodge on the part of defend¬ 
ant of the existence of the contract 
Of employment supplies the element 
of malicious or unlawful motive nec¬ 
essary to make the Bid of defendant 
in enticing the servant a tort — 
Thomason y Sparkman, Tez Glv 
App, 66 SW2d 871. 

*8- HI—Doremus* v. Hennessy, 62 
NE 924, 176 Ill 608. 68 Am S R. 
208, 48 LRA. 797, rehearing de- 
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What constitutes ju^t cause or excuse. The jus¬ 
tification, in order to he sufficient to exempt one from 
liability for procuring^ the breach of another's con¬ 
tract, must be an equal or superior right in the party 
justifying 23 It has been held that, where there is 
a bona fide controversy over conditions and terms 
of emplo 3 rment, 2 * peaceful labor tactics may be em¬ 
ployed to persuade employees to cease work, al¬ 
though such tactics may have the effect of inducing 
breaches of contract between employer and em¬ 
ployee 25 A third person has been held to have the 
right, at the proper time and in a proper manner, to 
point out to employees that their contracts, whether 
legal or illegal, were unwise, and that the employees 
should therefore exercise their privilege to with¬ 
draw from the employment,25 but it has also been 
held that a third person has no right to go on the 
property of another to persuade persons working 
there to break their contracts of employment.27 

§ 626- -Under Special Statutory Provi¬ 

sions 

a. In general 

b. Hiring before commencement of work 

or after abandonment of contract 

a. In General 

Special statutes have been enacted In some Jurisdic¬ 


tions with the view of preventing Interference with con¬ 
tract relations between master and servant. 

A number of statutes have been enacted with the 
view of preventing interference with contract rela¬ 
tions between master and servant,®* and the valid¬ 
ity of these statutes has been upheld as against vari¬ 
ous objections 29 The purpose of these enactments 
IS to incite and constrain laborers who are under 
engagements for a specified time to the perform¬ 
ance of their contracts, by rendering it difficult for 
them to secure employment elsewhere during the 
term for which they have been engaged.®® Statutes 
of this character must be strictly construed in fa¬ 
vor of liberty of contract and of the person.®^ 

Actual knowledge of the relation of mcister and 
servant by the one employing the servant is neces¬ 
sary to charge him with liability under some stat¬ 
utes 22 No liability attaches by reason of the fact 
that defendant might have known by diligence or 
reasonable inquiry that the servant was in the em¬ 
ploy of another 2® Under a statute forbidding one 
“knowingly to hire, contract with, decoy, or entice 
away,” it has been held that a third person induc¬ 
ing a sen'ant to become a partner with h m is liable 
to the employer if, at the time he induced the serv¬ 
ant to come with him, he knew that he was under 


sled S4 NE 624, 176 Ill 608, 68 
Am SR 203, 43 LRA. 797 
NY—Lamb v Scheney & Son, 123 
NE 817, 227 NT 418—Du Roy 
& La Maiatre v Oillmore, 284 N 
YS 385, 246 App Div 87, affirmed 
8 N E 2d 866. 273 N Y 434—Lee v 
Sliver, 27 NTS 2d 236, 176 Miac 
307, modified on other grounds 28 
NYS2d 388, 262 AppDiv 149, 
affirmed 88 NE2d 238, 287 N.Y 
575 

Okl—^Prairie Oil & Oas Co v Kin¬ 
ney, 192 P 686, 79 OkL 206 
89 aj. p 1372 note 42 

as. Ill —^Doremus v Henneaay. 52 
NE. 924, 176 Ill 608. 68 Am S R 
203, 48 LRA 797, rehearing de¬ 
nied 54 NE 624, 176 Ill 608, 68 
\mSR. 208, 43 LRA 797 
W Va —Thacker • Coal Co v Burke, 
53 SE 161, 69 WVa. 258, 6 LRA, 
N S. 1091, 8 Ann Cas 885 
89 C J p 1872 note 48 
ailalJLtexpratatioiL of the meaning 
of the contract between the master 
and servant has been held no de¬ 
fense m an action for inducing its 
breach—^Anderson v. Moakoviti^ 157 
NE. 601, 260 Maas 628 

aA NY—^De Agoatina v. Holmden, 
286 NYS 909, 167 Mlsa 819 

aSb CaJ ,—^Imperial Ice Co v. Roa- 
sier, 118 P.2d 681, 18 CaL8d 88. 


Mo—^P C Church Shoe Co v Tur¬ 
ner, 279 SW 232. 218 Mo App 616 
Neb—State v Employers of Labor. 
169 NW 717, 102 Neb 768. d s- 
senting opinion 170 NW 185, 102 
Neb 768 

Legality of acta of labor organiza- 
tiona generally see supra I 88 
(19) 

Unfair labor practices see supra 5S 
28 (48)-28 (63) 

Beaaon for role 

The interest of labor In improving 
working conditions is of auffle ent 
social importance to justify peaceful 
labor tactics otherwise lawful al¬ 
though they have the effect of Induc¬ 
ing breaches of contract between em¬ 
ployer and employee —Imperial Ice 
Co V Rossier, 112 P2d 631, 18 Cal 
2d 88, 

86. Pa—^Kraemer Hosiery Co v 
American Federation of Full Fash¬ 
ioned Hosiery Workers, Reading 
Branch, Local No. 10, 157 A 588, 
805 Pa 206 
AllUlatioiL with nnioB. 

Third person was free to act by 
peaceful persuasion to Induce em¬ 
ployees, who had signed Individual 
agreements not to become members 
of union while employed, to with¬ 
draw from employment and affiliate 
with union—^Kraemer Hosiery Co v. 
American Federation of Full Fash- 
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loned Hosiery Workers, Reading 
Branch, Local No. 10, supra 

87. U S —^Un ted Mine Workers of 
America, Diet No 17 v. Chafln, D 
CWVa, 286 F 959 

88. Ark—Simonson v Butler, 887 
S W 1014, 171 Ark 1180. 

Mibb—^A rmstrong v Bishop, 117 So 
512, 151 Miss 353—Thompson v 
Box, 112 So 697, 147 Miss 1 
Tenn —Jordan v Lewis, 89 S W 2d 
748, 162 Tenn 653—P D Crim Mo¬ 
tor Co V Schackleton, 9 Tenn App 
678 

89. Miss—^Hoole v. Dorroh, 22 So 
829, 75 Miss 257 

89 C J p 1372 note 61. 

30, Miss—^Hoole v Dorroh, supra— 
Armistead v Chatters, 15 So. 89. 
71 Miss 609 

31, Miss.—^Thompson v. Box, 112 
So 697, 147 Miss 1. 

38. Miss —Beale v Yazoo Yam Mill, 
88 So 411, 125 Miss 807. 

89 C J p 1872 note 64 
EmpLoyment by a tenant of a third 
person, without the latter's author¬ 
ity, knowledge, or consent, does not 
make such person liable for the tort 
—Sunnyside Co. v. Read, 70 8 W. 
462, 71 Ark. 69. 

83. Miss —^Beale v Yazoo Yam Mill, 
88 So. 411, 126 Miaa 807. 
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emplojment with another.®^ 

Written consent of employer Under some stat¬ 
utes, the written consent of the emploj-er is re¬ 
quired before a third person may kno\nngly hire 
his employee,and an understanding by a third 
part}- that the former employer had released the 
employee is insufficient under such statutes to ab¬ 
solve the third person from liability. 

Who are servants mthin statute. A cropper has 
been held to be a ser^-ant \\-ithin the meaning of the 
statutes,^7 and, where the contract of employment 
to make a crop does not fix the exact date of ex¬ 
piration, it has been held that the time therefor is 
necessarily implied as that which is necessary to 
make and harvest the crop.^® An actress, it has 
been held, is not within the meaning of a statute 
rendering liable for damages an}- person willfully 
enticing from emplo}*ment "any person or persons 
who have contracted to labor for a fixed period of 
time.”®® 

b. Hiring before Gommenceinent of Work or 
after Abandonment of Contract 

Under some statutes, no liability attaches for the 
hiring of another’s servant where the servant has not 
yet actually entered on the service provided for by the 
contract or if the employee abandoned his original em¬ 
ployment prior to the hiring. 

The question whether hiring before a servant has 
actually entered on the service provided for by the 
contract gives a cause of action depends on the 
wording of the statute No liabilitj- attaches un¬ 
der a statute fixing a penalty to be collected by civil 
actions for enticing one to "leave the service”, of 
his employer, for inducing a servant to break his 
contract before actually entering into the service, 
and commencing work.^i However, it is otherwise 
where the statute makes it unlawful for any person 
to employ an employee of another or in any way dis¬ 
turb ^e relation of master and servant when such 
relation “shall have been created.”^® 


Under some statutes, if the employee has aban¬ 
doned his original employment, a third person sub¬ 
sequently employing the servant is not liable in dam¬ 
ages therefor,4® at least where the servant left Ins 
employment for good and sufficient cause So, 
it has been held that one who knowingly employs a 
servant who has abandoned his service under a pa¬ 
rol contract of hiring is not liable for damages un¬ 
der a statute making it unlawful to employ any per¬ 
son under contract with another, provided the con¬ 
tract is in writing ^5 Under a statute making liable 
in damages persons who willfully induce, knowingly 
employ, or entice away a laborer before the expira¬ 
tion of his contract to leave his employer, it has been 
held that no liability exists where a third person 
hires another believing in good faith that such em¬ 
ployee has abandoned his original contract;^® and, 
where one employs a person, without knowledge that 
he IS the servant of another and has quit before the 
expiration of his term, discovers such facts before 
the termination of the period of the original em¬ 
ployment, he is not liable, although he afterward re¬ 
fuses to discharge the servant.®^ 

It has been held, on the other hand, that the fact 
that the laborer had voluntarily broken the con¬ 
tract of service before being employed by defend¬ 
ant does not affect plaintiff's right to damages, un¬ 
der a statute which makes it unlawful to hire one 
who is "at the time under contract or in the employ 
of another.”^® 

§ 627. -Actions 

An employer may maintain an action at law for 
damagee against a third person unlawfully enticing hia 
servant to leave his employment; such an action is 
for a tort, and not for a breach of Implied contract, and 
the proper form thereof is trespass on the case 

An employer may maintain an action at law for 
damages against a third person unlawfully entiang 
his servant to leave his employment,®® but it has 


3^ Term—P D Crlm Motor Co T. 

Shackleton, 9 TennApp 67S. 

83. Mias—^Armstrong v. Bishop, 
117 So 512, 151 Mies 358 

36. Mias—^Armatrong* v. Biahop, su¬ 
pra 

37. Misa —^Armstrong v. Bishop, su¬ 
pra 

Tenn—McCutchin v. Taylor, 11 Lea 
159 

3& Mias -r-Armatrong v Bishop, 117 
So 512, 151 Miss 858 

39ta Ky—^Bourlier v Macauley, 15 S. 
W. 60, 91 Sy. 135, 13 KyL 737, 
84 Am SR 171, 11 LR.A. 550 
89 aJ p 1372 note 68. 


40. KC—^eara v Whitaker, 48 SB 
517. 188 NC 87 

41. Miaa—^Alford v Peguea, 46 So 
76. 93 Mias 548 

NC—Sears v Whitaker, 48 S.B 517, 
186 NC 87 

4A. Ga—McBride v O’Neal, 57 SB 
789, 138 Oa 178 

43. Ark—Simonson r Butler, 287 S 
W 1014, 171 Ark 1189 
Miaa —Thompson v Box, 112 So 
697, 147 Mias 1. 

89 C J p 1373 notes 41, 68 
Ahaadonment Aowa. 

Servant may he shown to have 
abandoned employment, even though 
he continued to sleep on the master’s 
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farm—Johns v Patterson, 223 SW. 

382, 145 Ark 46 

44. Tenn—Jordan v Lewis, 89 S.\V- 
2d 748. 162 Tenn. 653 

43. Ga—CaldweU v. O’Neal. 45 S.B. 
41. 117 Ga 775 

46. Mias —Thompson v. Box, 112 
So 697, 147 Miss. 1 

47- La.—^Wolf V. New Orleans Tai¬ 
lor-Made pants Co., 87 So. 2. 113 
La. 888. 

48- Tenn —Morris ▼. Neville, 11 Lea 
271 

49. NT —^International Tailoring 
Co of N. Y. V. Lukas, 64 N.Y S 2d 
879. 
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been held that such remedy at law is not iieccssanl> 
exclusive,50 except where the third person has al¬ 
ready accomplished the breach of the contract of 
employment.®! An action for enticing away a ser\'- 
ant IS for a tort, and not for a breach of an implied 
contract 5^ It has been held that the proper form 
of action is trespass on the case ,5® and this reme¬ 
dy IS available, notwithstanding the exibtence of a 
remedy by an action for the penalty, as provided for 
by statute,®^ where it is merely aimulative ®® 

The right to sue may be lost by failure to notif> 
the third person of the prior contract of hire,®® or 
by a failure to comply with conditions precedent m 
the statute,®7 such as a prior conviction where by 
statute the act is made a criminal offense,®® but, un¬ 
der some provisions, a prior conviction is not a 
condition precedent to the civil liability of one 


sought to be held liable under the statute-®® 

Procedure. In actions to recover for damages for 
wrongfully enticing away servants, the courts have 
applied the general rules applicable to pleadings,®® 
burden of proof,®! issues, proof, and variance,®^ 
admissibility,®® and weight and sufficiency®** of ev¬ 
idence, questions of law and fact,®® and the gpving 
of instructions ®® 

§ 628. - Damages 

The meaeure of damages for enticing away the serv¬ 
ant of another is the actual loss sustained by the mas¬ 
ter as a direct and proximate result of defendant’s 
wrongful acts. 

The measure of damages for enticing away the 
servant of another is the actual loss sustained by 
the master as a direct and proximate result of de¬ 
fendant's wrongful acts,®7 but no damages may be 


50. NT —^International Tailoring 

Co of N Y. V Liukaa, supra 

51. NT—Small y Kronstat, 24 N 
T S 2d 636, 173 Miac 626 

59. US—Falstaff Brewing Corpora¬ 
tion y Iowa Fruit & Produce Co, 
CC ANeb, 112 F2d 101 
Cal—Corpus Juris olted lu Buxbom 
y Smith. 182 P 4, 6, leheard 145 
P 2d 305, 23 Cal 2d 686 
39 CJ p 1878 note 66. 

53. N T —Scidmore v Smith, 18 
Johns 822 

54. NT—Scidmore y Smith, supra. 

55. NT —Scidmore y Smith, supra 
66. NT —^Demyer y Souxer, 6 

Wend 486 

57. La—^Kline y Eubanks, 88 So 
211. 109 La 241. 

68. La—^Kline y Eubanks, supra 
39 C J p 1373 note 74. 

59. Ark—Johns y Patterson, 211 S 
W 887, 138 Ark 420 

88 C J p 1878 note 74 [b] 

ea Okl—Prairie Oil & Gas Go v 
Kinney, 192 P. 686. 79 Okl 206 
39 C J p 1873 note 75 
Oomplslnt held suidoient 

(1) Generally. 

U S —Original Ballet Russe y Bal¬ 
let Theatre, C.CA.NY, 138 F 2d 
187. 

Mass—Walker y. Cronin, 107 Mass 
665 

89 C J. p 1878 note 76 [b]. 

(2) A complaint which alleges a 
speoiflo contract for a definite pe- 
nod of time, defendant’s knowledge 
thereof, that it *'maliciously** in¬ 
duced the servant to break his con¬ 
tract and enter the employment of 
defendant, and by reason thereof 
damages were sustained, states a 
cause of action—^Lamb y S. Cheney 
& Son, 125 N.E 817, 227 NT. 418 

(8) Complaint* allegmg that de- 
57G.J.S-28 


fendant, knowing the necessity for 
specially skilled and trained work¬ 
men in plaintiff's business of tailor¬ 
ing to the trade men’s clothing and 
the difficulty of securing such work¬ 
men maliciously induced some of 
plaintiff's employees to breach their 
contract of employment with plain¬ 
tiff and enter defendant's employ¬ 
ment to plaintiff's damage, states a 
cause of action for recovery of dam¬ 
ages —^International Tailoring Co of 
N T y Lukas. 64 N T S 2d 879 
Complaint held lasuflLoleut 
US—^Du-Art Film Laboratories v. 
Consolidated Film Industries, DC 
NT, 16 FSupp 689 
N T.—Lee y Silver, 27 N T S 2d 286. 
176 Misc 307, modified on other 
grounds 28 NT.S2d 883, 262 App 
Div 149, affirmed 38 NE2d 288, 
287 NT 576 

61. Tenn—Jordan y Lewis, 89 BW. 
2d 743, 162 Tenn. 653 

62. US—^Milburne v Byrne, D.C, 
17 FCas No 9.642. 1 Cranch ac 
339 

89 CJ p 1873 notes 76. 78 [d] 

63. NT—Du Roy & La Maistre v. 
Gillmore, 284 NTS 886, 246 App 
Diy 37. affirmed 8 NE3d 866, 272 
NT 454 

89 C J p 1878 note 77 

64. Pa.—Caskie y. Philadelphia 
Rapid Transit Co., 6 A 2d 868, 834 
Pa 38 

89 C J p 1378 note 78 
Only substantial proof can make 
out a case of tort based on malioiouij 
interference with employment con 
tract, and conjecture will not suffice 
—Caskie v Philadelphia Rapid 
Transit Co, aupia 
Evldenos held suffiolent 
Miss—Thompson v. Box, 112 So 
697, 147 Miss 1 
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N T —^Vail-Ballou Press y. Casey, 
212 NTS 113, 125 Misc 689 
Pa—^Kraemer Hosiery Co v Ameri¬ 
can Federation of Full Fashioned 
Hosiery Workers. Reading Branch, 
Local No 10. 167 A 688. 805 Pa. 
206 

39 C J p 1373 note 78 [a] 

Evidenoe held inanfflolent 

(1) Generally 

Ark—Simonson v Butler, 287 SW 
1014, 171 Ark 1189 
NT—Du Roy ft La Maistre v Oill- 
more, 284 NTS 885. 246 App Div. 
87, affirmed 8 NE2d 866, 272 N.T. 
454. 

Tex —^Thomason v Sparkman, Civ 
App. 65 SW2d 871 

(2) To show enticement—Simon¬ 
son y Butler, supra. 

(3) To sustain judgment for plain¬ 
tiff. 

Ark—Sturdivant y Toilette, 105 S- 
W. 1087, 84 Ark 412 
N.T—^American Button Co.' y War¬ 
saw Button Co, 81 N T S 2d 395, 
affirmed 88 N.T S 2d 570, 266 App. 
Div. 905. 

65. US —^Falstaff Brewing Corpora¬ 
tion y Iowa Fruit ft Produce Co. 
CCANeb. 113 F.2d 101. 

66. SC—Duckett y. Fool, 18 SE 
642, 34 S G 311. 

89 G J p 1874 note 79. 

Znatruotloa held sxroneons 
Tenn—Jordan y Lewis, 39 SW2d 
743, 162 Tenn 658—^McCutchin y. 
Taylor, 11 Lea 259 
39 C J p 1874 note 79 [b] 

67. Mass —^Anderson y Moakovitz, 
167 N E 601, 260 Mass 528—Walk¬ 
er y. Cromn, 107 Mass 655 

89 C J p 1874 note 81 
Award of damages in conspiracy 
suit see Conspiracy f 88 
Award of damages in injunction suit 
see Injunctions, 9 217. 
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assessed for the breach of plaintiffs contract with 
his employee.®* If an entire loss of service during 
the balance of the term of employment is shown, 
the value of the services for all of such time is re¬ 
coverable ®® As in tort injuries generally, damages 
in actions of this nature are rarely ascertainable m 
any accurate sense, but are merely matters of rea¬ 
sonable proportions considering all of the circum¬ 
stances of the case.^® In a proper case exemplary 
damages may be awardedj^ and under some stat¬ 
utes double damages may be recovered.^* 

§ 629. Intimidation, Coercion, or Violence to 
Prevent Service 

Generally, the use of intimidation, coercion, or vi¬ 
olence to prevent a servant from continuing in the em¬ 
ploy of the master is an actionable wrong which im¬ 
poses civil liability on the wrongdoer In faver of the 
master. 

As a general rule, the use of intimidation, coer¬ 
cion, or violence to prevent a sen^ant from continu¬ 
ing in the employ of the master is an actionable 
wrong which imposes civil liability on the wrong¬ 
doer in favor of the master,”* and the fact that 
there is no fixed period of service does not affect the 
operation of the rule-^^ This question usually aris¬ 
es m connection with combinations of labonng men 


whose acts amount to a conspiracy. The right to 
recovery of damages, therefore, is discussed in Con¬ 
spiracy §§ 10-15, and the right to an injunction 
against the acts complained of with damages is con¬ 
sidered in Injunctions §§ 13S-14S. The legality of 
acts of labor organizations m relation to employers 
generally is considered supra § 28 (19), and unfair 
labor practices are discussed supra §§ 28(43)-28(63). 

(^neral rules applicable to civil actions govern 
actions of this nature.^® 

§ 630. Malicious Procurement of Discharge 
a In general 

b. Malice; absence of just cause or ex¬ 
cuse 

a. In General 

One who mallciouily or without Just cause or ex¬ 
cuse procures the discharge of a servant from hia em¬ 
ployment la liable to him for the resulting damages. 

As a general rule, one who maliciously or with¬ 
out just cause or excuse procures the discharge of 
a servant from his employment is liable to him for 
the resulting damages,^® since an employee has a 
property right in his contract of employment which 
may not be unlawfully interfered with by another.^^ 


Damages in torts generally see the 
CJS title Torts | 65, a so 6S CJ. 
p 1160 notes 84-88 « 

6& Mass —Anderson v Moskovitz 
167 NE 601, 260 Mass 523—Walk¬ 
er V Cronin, 107 Mass 565 
63. Ill—^Hays V Borders, 6 Ill 46 
m US—Palstaff Brewing Corpora¬ 
tion V. Iowa Fruit & Produce Co. 
CCA Neb, 112 F2d 101 
71- SC —Oxner v. Seaboard Air 
Line B Co, 96 SE. 569, 110 SC 
366 

89 C J P 1374 note 84. 

73. Miss—^Hoole v Dorroh. 22 So 
829, 76 Miss 257 
39 C.J. p 1874 note 86 

73. N T.—Aberon Bakery Co v. 
Raimlst, 264 NTS 88, 141 Misc 
774. 

39 C J. p 1874 note 86. 

Mass —^Vegelahan v. Ountner. 
44 N.E 1077. 167 Mass 92, 57 Am 
S R 448. 85 L.R.A. 722. 

75. NM—^Horchhelmer v. Prewitt, 
268 P 1062, 83 NM 411 

Bvldenoe held nifBclent 
NM—Horchheimer ▼. Prewitt, su¬ 
pra 

76. Ala—^Bvans ▼. Swaim, 18 So 2d 
400, 245 Ala 641—^Hill Grocery 
Co V. Carroll, 136 So. 789, 228 Ala. 
876. 

CaL—^Blender v. Superior Court of 


Los Angeles, 130 P2d 179, 65 Cal 
App 2d 24 

Colo—Order of Railway Conductors 
V. Jones, 289 P 882, 78 Colo 80 
Ga—Coipns Jtixis gnoted In Ott v 
Gandy. 19 S.E 2d 180, 182, 66 Ga 
App 684 

111.—Caianagh v Elliott, 270 Ill 
App 21. 

Me—^Taylor v Pratt, 195 A 206, 185 
Me 82 

N-J—Strollo V Jersey Central Pow¬ 
er & Light Co, 26 A 2d 669, 20 N 
J Misc 217 

N.T—Connell v Stalker, 45 NTS 
1048, 30 Misc 423, affirmed 48 N 
Y S 77, 21 Misc 609—^Hardy v. 
Erickson. 86 N Y S 2d 838—Ci apan- 
zano V Uneeda Credit Stores, 82 
NTS 2d 269 

Or—^De Marais v. Stneker, 68 P.2d 
716. 152 Or 863 
89 C J p 1876 note 90 
Interference with contractual rights 
generally see the CJS. title Torts 
5i 42-44. also 62 aJ. p 1187 note 
28, p 1148 note 99. 

Xhnploysr’a lainzer 

(1) Insurer coeremg employer to 

discharge employee drawing disabil¬ 
ity compensation by threat to cancel 
employer's Insurance if employee 
was retained Is liable m damages to 
employee—^Hilton y Sheridan CocU 
Co, 297 P 413, 182 Kan 525 i 

(2) Act of compensation Insurer In | 

434, 


writing letter to subscriber request¬ 
ing plaintiff's discharge f om pemnar 
nent employment because he had for^ 
merly received compensation from 
insurer is actiorable and makes In¬ 
surer liable for all damages re¬ 
quiting therefrom—Hams v Trad¬ 
ers' & General Ins Co , Tex Civ App, 
82 S W 2d 750, error refused 

(8) A casualty company, insuring 
an employer against loss through ac¬ 
cidental injury to employees by a 
policy stipulating that insurer may 
cancel the policy at will, is liable to 
an employee seeking settlement for 
an injury if it causes his discharge 
by threat to cancel the policy in an 
effort to accomplish settlement for a 
nominal sum 

Ala—U. S Fidelity A Guaranty COk 
V. MiUonas, 89 So. 782, 206 Ala. 
147 

Ill—^London Guarantee A Accident 
Co. y Horn. 69 NBL 626, 206 Ill. 
498, 99 Am SR. 185 

Words hSld not defamatory or ao- 
tioiiabls 

ni—Creitz Y. Bennett, S78 Ill App. 

88 . 

77. Ala.—^Evans ▼. Swalm, 18 So 2d 
400, 245 Ala 641—^Hill Grocery Co 
y. Carroll, 186 So 789, 228 Ala. 
876. 

Cal.—^Blender y Superior Court of 
Los Angeles County, 180 P2d 179, 
66 CalApp2d 84. 
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It has been held, however, that, if one is acting in 
the legitimate exercise of his own rights, he is not 
liable in damages for the discharge of an employee 
which IS the direct or indirect result of his acts 

Thus, it has been said that, if persons in the em¬ 
ployment of a master consider others m that employ¬ 
ment obnoxious, either personally or because of 
their character or conduct, they have a perfect right 
to put to their employer the alternative whether he 
will discharge the obnoxious person or persons and 
retain their services, or lose them and retain the ob¬ 
noxious persons 

It has very generally been held that the rule im¬ 
posing liability for the malicious procurement of an 
employee’s discharge is applicable, although the 
service was for no definite or fixed period,*® but 
there is some authority to the contrary*^ It has 
been held that the fact that the act of discharge does 


not give a right of action against the emplo^^er him¬ 
self,®® or that the wages arc not fixed,®* constitutes 
no defense, nor is it a defense that defendant act¬ 
ed on the advice of counsel where only compensa¬ 
tory damages are claimed.®® Nevertheless, there 
must be an actual discharge terminating the employ¬ 
ment,®® since, if the attempt to procure the dis¬ 
charge, although malicious, is not successful, the act 
is not actionable.®® 

Assignments of wages. Where an employee 
makes a valid assignment of wages, the assignee 
is not liable for the discharge of the employee oc¬ 
curring when the assignment is filed with the em- 
ployer,®^ at least in the absence of fraud or over¬ 
reaching in the procurement of the assignment.®® 
Likewise, the assignee is not liable for a refusal to 
withdraw the assignment to permit the reemploy¬ 
ment of the employee.®® The fact that the assign¬ 
ment IS void, it has been held, does not change the 


ShAool taacber 

A plaintiffs right to the position 
of high school teacher was a '‘legally 
protected interest** within rule that 
an intentional invasion of a legally 
protected Interest without legal 3 U 8 - 
tiflcatlon creates liability, even 
though plaintiff's employment as a 
teacher was terminable by the school 
committee In acordance with statu¬ 
tory provisions for dismissal and 
was terminable by teacher at will — 
Caverno v FeUows, 15 N E Id 483, 
300 Mass 831 

TSL Cal—Blender t. Superior Court 

of Los Angeles County, 180 P2d 

179, 65 Cal App 2d 24. 

Paarfelonlar acts held not aotlonaUe 

<1) A high school principal report¬ 
ing to superintendent the failure of 
high school teacher to prepare for 
publication material for newspaper 
page under teacher's supervision was 
not liable for dismiseal of teacher in 
absence of evidence of express mal¬ 
ice—Cavemo v. Fellows, 15 N£12d 
483. 800 Mass 831. 

(2) Business manager of clinic 
employed for unlimited term by phy¬ 
sicians who, in order to avoid ex¬ 
pulsion from medical society pursu¬ 
ant to by-law, were compelled to 
abandon their clinical and group 
contract practice had no cause of 
action for damages against society 
or its competing clinic.—Porter v 
King County Medical Soc, 58 P.2d 
&67, 186 Wash. 410. 

( 8 ) Since a confidential relation¬ 
ship existed between sponsor of ra¬ 
dio program and its agent, sponsor 
could not be held liable for breach of 
contract by agent with individual for 
services on radio program because 
of any Influence exercised by spon¬ 
sor on agent to repudiate contract — 
Stopper T. Ijezmen & Mitchell, D.C. 


Gal, 62 F Supp 819, affirmed in part 
and reversed in part on other 
grounds. CCA, 146 F2d 864, 161 
ALR 282 

(4) Other particular acta—Caver¬ 
no V Fellows, supra 

Acts hSld not legitimate exerolse of 
defendant's lights 

(1) Letter written by compensa¬ 
tion insurer to subscriber requesting 
him to discharge employee for pro¬ 
tection of insurer’s business was not 
within the exercise of its rights 
when subscriber was bound to carry 
compensation insurance —^Harris v 
Traders' & Osneral Ins Co, Tex 
Civ App, 82 S.W.2d 750, error re¬ 
fused. 

(2) Members of state embalmers* 
examining board had no Jurisdiction 
to require applicant for license to 
conduct funeral home to d.scharge 
embalmer and agree not to reem¬ 
ploy him as a condition to obtaining 
license, as regards board members’ 
liability to embalmer for loss of em- 
balmer’s position—^De Marais v. 
Strieker, 58 P2d 716. 152 Or. 868 . 

79. Mass—^Berry v Donovan, 74 X 
B 608, 188 Mass 358, 108 Am SR 
499, 6 L.RA,NS, 899, 8 AnnCas 
788 

12 CJ.p 571 note 18. 

80. Ala—^HiU Grocery Co. v Car- 
roll, 136 So. 789, 228 Ala 876 

Oa—Corpus Jtuls quoted la Ott v 
Gandy, 19 SB 2d 180, 182, 66 Ga. 
App 684 

Kan—^Hilton v Sheridan Coal Co.. 

297 P. 413, 182 Kan 525. 

NY—^Hardy v. Brickson, 86 NTS 
2 d 823. 

Or—^De Marais v Strieker, 63 P2d 
715, 152 Or 862 
89 C J p 1875 note 92. 
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Coatraots terminable at will 
The fact that the employment is 
at the will of the parties, respective¬ 
ly. does not make it one at the will 
of others 

U S —Truax v Raich, Anz, 86 3 Ct. 

7, 239 US 83. 60 LBd 131 
Ga—Ott V Gandy, 19 SB 2d 180, 66 
Ga App 681. 

Cl. NC—Holder v. Cannon Mfg. 

Co. 60 S B. 681. 138 N C 808 
Pa—Bonsall v Reagan, 7 Del Co. 
645 

83. Ala—S Fidelity 4b Guaranty 
Co V Millonas, 89 So. 732, 206 
Ala. 147 

89 C J p 1375 note 93. 

£egal right of employer to dls- 
ohsrge ampleyee is no defense, where 
the interference is such that the 
employer is not free to exercioe his 
Independent J Jdgment —^De Marais v 
Stneker, 68 P.2d 715, 152 Or. 862 
83. Fla—Chipley v Atkinson, 1 Sa 
984, 28 Fla. 206. 11 Am SR 867 
84i. NT—Carmen ▼. Fox Film 
Corp, 198 N.Y S. 766, 804 App Div 
776 

85ii Fla—Chipley ▼. Atkinson. 1 So 
984, 28 Fla 206, 11 Am S R 867. 

86 . Fla —Chipley v. Atkinson, su¬ 
pra 

87. Ala —Southern B'lnance Go v. 
Foster, 95 So. 338, 19 Ala App. 109, 
certiorari denied Bx parte South¬ 
ern Finance Co., 95 So. 840, 209 
Ala. 118 

NT—^Messina ▼. Contldental Pur^ 
chasing Go., 6 NB.2d 62, 272 N. 
T 126 

39 C J. p 1876 note 99 Co3 

88 . NT—^Messina v. Continental 
Purchasing Co, supra. 

89. N.T.—Messina v. Contmental 
Purchasing Co, supra. 
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rule, \ 'here the assignor had the right to assign his 
wages 

Trade unions, A trade union wrongfully causing 
the discharge of an employee may be liable in dam¬ 
ages therefor,and it is no defense that plaintiffs 
employment was at the will of the employer.s^ On 
the other hand, the mere discharge of a nonunion 
employee brought about by actions of a union that 
are not unlawful does not render the union so lia¬ 
ble 93 A threat of a union to call a strike aqfainst 
an employer violating his agreement to employ un¬ 
ion labor exclusively gives no cause of action to a 
nonunion employee against the union for his dis¬ 
charge resulting from such threat where no malice 
is charged or unlawful means threatened 94 An ap¬ 
peal taken by an expelled member within his union 
is not a waiver of his right to damages against the 
union for unlawfully causing his discharge.96 

h. Malice; Absence of Just Cause or Excuse 

The bad motive of the third peraon who precurea 
the eervant'a diacharge la immaterial where the acta 
done by him are legal In themaelvea, and, on the other 
hand, if there la an Intentional Interference with the 
employment re'ation without Juat cauae or excuae, ma¬ 
lice in the aenae of actual ill will need not be ahown, 
and It la Immaterial by what meana the diacharge la 
affected. 


Ordinarily, the bad motive of the third person 
who procures the servant’s discharge is immaterial 
where the acts done by him are legal in themselves 
and violate no superior right of the servant,® 6 since 
an act lawful in itself is not rendered unlawful and 
actionable by a malicious motive, as discussed in Ac¬ 
tions § 14. Also, a threat to do that which defend¬ 
ant has a right to do has been held not such a threat 
as will make defendant liable irrespective of mo¬ 
tive 97 On the other hand, malice in the sense of 
actual ill will on the part of the person procuring 
the discharge need not be shown, it being sufficient 
that there was an intentional interference without 
just cause or excuse.® 8 

Where the act resulting in the discharge of the 
employee is without just cause or excuse, it is im¬ 
material by what means the purpose is effected 9® 
In the absence of just cause or excuse for inducing 
a serv'ant’s discharge, defendant will be equally lia¬ 
ble whether the means used consist in false, fraudu- 
lent,i or defamatory statements, coercion or intimi¬ 
dation,* or merely successful persuasion 8 This dis¬ 
tinction, however, is to be observed in respect of 
the means used to effect the discharge: If the means 
used are false, fraudulent, or slanderous statements,^ 


80. Iowa—Coyle v. Des Moines 
Oately'a. Inc. 298 NW 797, 230 
Iowa 611—Haines ▼. Welker. 166 
NW. 1027, 183 Iowa 481. 

Defective aokniOwleagmsiLt 
Defendant taking apparently valid 
assignment of wages had right to 
serve notice thereof on assignor’s 
employer without becoming liable 
for causing assigrnor’s diacharge, 
even if acknowledgment was defec¬ 
tive—Hutchins V Jones Piano Co, 
228 K W. 281, 209 Iowa 894. 

91. NT—Connell v. Stalker, 45 N 
TS. 1048, 20 Misc 428, affirmed 48 
N.TS. 77, 21 Misc. 609 
Fa^Dorrington v Manning, 4 A 8d j 
886 , 185 Pa Super 194—^Mische v 
Local Union No 898, Dist No. 1. 
United Mine Workers of America, 
Com PL, 81 LuxLegHeg. 877. 

63 C J P 676 note 2 
Legality of acts of labor organisa¬ 
tions generally see supra 8 28 (19) 
Unfair labor practices see supra 15 
28 (43)-S8 (63) 

Approval of memhszsUp 
tVhere genera] membership of la¬ 
bor union knew of, and acQuiesced 
in, arbitrary action of union officials 
In procuring discharge of former 
members without according them a 
hearing, the union should respond 
in damages for their unjustified dis¬ 
charge—O’Bnen v. Papas, 49 NTS 
2 d 621. 

98. ColOw—Order of Railway Con¬ 


ductors V. Jones, 239 P, 882i 78 
Colo. 80. 

93. HI—^Kemp v Division No 241, 
99 N E 389, 255 Ill 213 

Olil —^Roddy V. United Mine Workers 
of America, 189 P 126, 41 Okl 
621. LRA1915D 789 

Pa—Brown v Lehman, 16 A 2d 613, 
141 Fa.Super 467. 

63 C J p 675 note 8. 

94. Ohio—Local Branch No 248 v 
Solt. 8 Ohio App. 437. 

85ta N J —^Blanchard v Newark 

Joint District Council of United 
Brotherhood of Carpenters & Join¬ 
ers of America, 71 A. 1131, 77 N J 
Law 889 

99. Ala.—Corpus juris citsd In 
Comerford v. International Har¬ 
vester Co, 178 So. 894, 896, 285 
Ala 876—^uthern Finance (lo. v 
Foster, 96 So 338, 19 Ala App 109, 
certiorari denied Ex parte South¬ 
ern Finance Co, 96 So 840, 209 
Ala. 118 

89 C.J. p 1876 note 99 

97. Fla—Chipley v Atkinson, 1 So 
934, 28 Fla 206, 11 Am S R 367 

89 CJ p 1876 note 1. 

98L Colo —Order of Railway Con- 
ductore V. Jones, 239 P 882, 78 
Colo 80. 

Mass—Sullivan v Barrows, 21 NE 
2d 375, 803 Mass. 197—Caverno v 
Fellows. 15 NE2d 488, 800 Maas 
831. 


N T —Lenkiewlcs v Wiktorek, 218 N 
TS 706. 126 Misc 218—Crapan- 
zano V. Uneeda Credit Clothing 
Stores, 82 N T S 2d 269 

Or—^De Marais v Strieker, 68 P 2d 
716. 162 Or 862 

Pa.—^Dorrmgton v Manning, 4 A-2d 
886 . 135 Pa Super 194 

89 CJ p 1376 note 8 

93, Colo —Order of Railway Con¬ 
ductors V. Jones, 889 P. 882, 78 
Colo. 80 

Maas—Caverno v. Fellows, 15 NB 
2d 483, 800 Maas 831 

N T.—Crapanzano v Uneeda Credit 
aothing Stores. 82 N T S 2d 269. 

89 CJ p 1376 note 8. 

1. N J —Strollo V. Jersey Central 
Power & Light Co, 26 A 2d 669, 20 
N J Misc 217. 

89 C J. p 1876 note 4. 

& N J —Malone v Brotherhood Lo¬ 
comotive Firemen & Engmemen, 
110 A 696, 94 N J Law 847— 

Blanchard v. Newark Joint Dlat 
Council of U B. C & J. A, 71 A- 
1181, 77 NJLaw 889, affirmed 76 
A. 1087, 78 NJ.Law 787. 

3 , Maas—Moran v. Dunphy, 69 N 
E 126. 177 Mass. 486. 88 Axn S R. 
289. 62 LRA 116. 

NJ.-^trollo v Jersey Central Pow¬ 
er & Light Go, 26 A 2d 659, 20 N 
JMieo. 217 

A Iowa—^Hollenbeck v Ristlne^ 86 
N W 877, 11^ Iowa 868. 

89 C.J. p 1376 note 7. 
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or intimidation or coercion,B there can be no justifi¬ 
cation, for the obvious reason that the justification 
must cover not only the obj'ect sought to be at¬ 
tained,® but also the means used to obtain that ob¬ 
ject,*^ and on the other hand, if persuasion is the 
only means used, circumstances may exist which 
cause the right to immunity from interference with 
contractual relations to cease to exist.® 

It has been said that the justification for induc¬ 
ing a breach of contract must be an equal or supe¬ 
rior right in the party inducing the breach 8 Com¬ 
petition in trade, employment, and business, it has 
been said, constitutes a sufficient justification for 
interference resulting in the discharge of a ser\'- 
ant^® However, there is no sufficient justification 
where the end sought to be attained is to cause the 
employee to surrender a claim against defendant,^^ 
or to coerce payment by the employee of an unjust 
demand,^® or to prevent him from earning money to 
prosecute a suit against defendant.^® The conduct 
of the servant in going on a strike and refusing to 
make up for lost time cannot be used by the em¬ 
ployer to effect his discharge from a subsequent em¬ 
ployment.^^ Acting on the advice of counsel alone 
docs not constitute a defense.^® 


§ 631- -Actions 

An action for procuring tho discharge of a servant 
from his employment Is based on tort, and not on equi¬ 
table grounds. 

An action for procuring the discharge of a serv¬ 
ant from his emplojmient is based on tort,i® and 
not on equitable grounds Such an action, it has 
been held, is of a t>'pe different and distinct from an 
action for slander,^® and the fact that the language 
uttered by defendant in inducing plaintiff's dis¬ 
charge from emplo>Tnent may give nse to a cause 
of action for slander does not prevent plaintiff from 
prosecuting an action for wrongful discharge^® 

Limitations. Where there are different statutes of 
limitation governing actions for slander and wrong¬ 
ful discharge, and neither statute has run, plaintiff 
has the option of maintaining either action,®® and, 
if the action is based on wrongful discharge caused 
by slanderous statements, it is not governed by the 
statute of limitations applicable to actions for slan- 
dcr.2i 

Pleading. In accordance with the general rules 
of pleading, the statement, declaiation, petition, or 
complaint in an action by a servant to recover dam¬ 
ages from one who wrongfully procures his dis¬ 
charge from employment must allege all the facts 
necessary to constitute a cause of action ®® Where 


S. Me—Perkins v Pendleton, S8 A 
96, 90 Me 166, 60 Am SR 262 
SL Maas—^Martell v White, 69 NE 
1085, 185 Maaa 256, 102 Am S R 
841, 64 L.RA, 260 
7. Maaa—Martell ▼. White, supra 
a: 111 —London Guarantee & Acci¬ 
dent Co V Horn, 69 NE 626, 206 
111 493, 99 Am S R 185. 

KJ—Booth V Burgess, 66 A 226, 
72 NJEq 181. 

9. Colo—Order of Railway Conduc¬ 
tors y Jones, 239 P 882, 78 Colo 
80 

Acts held not onJastUlad 
Pa —Brown v. Lehman, 16 A 2d 618, 
141 Fa Super. 467 
Jnstifioatlon held liuniffloieBt 

(1) Fact that insurer might can¬ 
cel insurance if miner drawing dis¬ 
ability compensation were retained 
in lessee's employ was no Justifica¬ 
tion for mine owner coercing miner's 
discharge.—Hilton y. Sheridan Coal 
Co, 297 P. 418, 182 Ran 525. 

(2) Fact that applicant for funer¬ 
al director's license was not licensed 
at time it contracted to employ em- 
balmer did not render contract yoid 
and Justify action of state board in 
requiring applicant to discharge em- 
balmer before granting license, 
where embalmer was licensed and 
did not know that applicant had no 
license—^De Marais y Stneker, 68 
P2d 716, 162 Or. 862. 


10. Ill—^London Guarantee & Acci¬ 
dent Co. y Horn, 69 NE 626, 206 
111 493, 99 Am SR 186. 

11. Ill—^London Guarantee & Acci¬ 
dent Co y Horn, supra. 

12. Ala —^Hill Gorcery Co. y Car- 
roll, 186 So 789, 228 Ala 876 

la Wls.—Johnson y ^tna Life Ins 
Co, 147 NW 32. 168 Wis. 66, Ann 
Ca8l916E 608 

14. N C —^Holder y Cannon Mfg 
Co , 47 B E 481, 185 N C 892. 

16. NT —Carmen v. Fox Film 
Corp., 198 N.T.a 766. 204 AppDiv 
776. 

la Colo —Order of Railway Con¬ 
ductors V. Jones. 289 P 882, 78 
Colo. 80 

NT—Crapanxano v. Uneeda Credit 
Clothing Stores, 82 N T S 2d 269. 

17. Colo —Order of Railweiy Con¬ 
ductors y Jones, 289 P. 882, 78 
Colo 80. 

la Cal.—^Blender v Superior Court 
of Los Angeles County. 180 P 2d 
179, 65 Cal.App 2d 24. 

la Cal—Blender v Superior Court 
of Los Angeles County, supra. 

NJ—Strollo y. Jersey Central Pow¬ 
er & Light Co., 26 A.2d 659. 20 N 
JMisc 217. 

20, N J.—Strollo y Jersey Central 
Power & Light Co, supra. 

SL NJ—Strollo y Jersey Central 
Power & Light Co, supra, 
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sa Pa—Sweeney v Gleason, 81 Pa 
Dist & Co. 677. 81 LuzLegReg 
458 

Tex—^Harris v Traders’ ft General 
Ins Co, CivApp, 82 SW2d 760, 
error refused 

complaints held snfiloient 

Cal—^Blender y Superior Court of 
Los Angeles County. 130 F 2d 179, 
65 CalApp2d 24 

Ga.—Ott y Gandy. 19 SE.2d 180, 66 
GaApp 684—Rhodes y Industrial 
Finance Corporation, 13 S B 2d 883, 
64 Ga App 649 

NJ—Strollo y Jersey Central Pow¬ 
er ft Light Co. 26 A.2d 659, 20 N 
J Misc 217. 

NT—^Brown v Taspan, 10 NTS 2d 
602, 256 AppDiy 991—Lenkiewicz 
y. Wiktorek, 218 NTS 705, 126 
Miso. 218—Crapanzano y Uneeda 
Credit Clothing Stores, 82 NTS. 
2d 269 

Tex—Hams y. Traders’ & General 
Ins Co, Civ App., 82 SW2d 750. 
error refused 

39 C J P 1876 note 19 [a] 

ComiflatntB held iasnlfinleBt 

Mass—Comerford y. Meier, 19 NSL 
3d 711, 303 Mass 898 

NT—Messina v Continental Pur¬ 
chasing Co, 6 NE2d 62, 272 NT. 
125—^Bradford y. Sonet, 64 NT.&. 
2d 876. 

OkL—^Roddy y. United Mine Workers 
of America, 189 P. 126, 41 OkL 
621, LRA1916D 789. 
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the means alleged for procuring the discharge of the 
servant are false statements, the substance of the 
statements must be set out but it is not necessary 
to allege in a complaint of this character that the 
master was thereby coerced to discharge the serv¬ 
ant.** 

Issues^ proof, and variance. Any evidence oth¬ 
erwise admissible may be received if the matters to 
which it relates are expressly or by clear inference 
substantially embraced within the scope of the plead¬ 
ings,** but evidence of facts on issues not made by 
the pleadings is inadmissible ** Where the com¬ 
plaint alleges a contract of employment for a defi¬ 


nite period of time, no recovery can be had where 
there is no evidence of a contract for a definite term 
of service 

Evidence. General rules have been applied m re¬ 
spect of burden of proof,** admissibility,** and 
weight and sufficiency** of evidence. 

Instructions. General rules apply to the propriety 
and validity of instructions in actions of this char¬ 
acter.*! 

Qucstiofis of law and fact General rules deter¬ 
mine whether a particular question is one of fact for 
the jury or one of law for the court.** 


Pa.—Sweeney v. Gleason. SI Pa Diet 
& Co 577. 81 Lux Lies Hea 458 
Tenn—Gregory v. Dealers* Equip¬ 
ment Co, 800 SW. 663, 166 Tenn 
273. 

Bismisssl 

If all essential elements of the 
cause of action are set forth In the 
complaint, it will not be dismissed 
because it is unsfcillfully drawn — 
Crapansano v Uneeda Credit Cloth¬ 
ing Stores, 32 N.T.S 2d 269 
03. Mass—Moran v Dunphy, 69 N 
E 125. 177 Mass 485, 83 Am SR 
289, 52 LRA. 115 

nim Tex—Cotton v. Cooper. Civ 
App, 160 SW. 697, affirmed Com 
App. 209 SW. 135 

SB. Mo.—Joslin V. Chicago, M. & St 
P. Ry Co, 3 S.W2d 352, 819 Mo 
250. 

M. Ala.—^Teraiesaee Coal, Iron & R 
Co V. Kelly, 50 So 1008. 168 Ala 
84a 

S7. Fla.—Chipley v. Atkinson, 1 So 
984, 23 Fla. 206. 11 Am SR 887. 
Md.—Lucke V Clothing Cutters' ft 
Trimmers* Assembly No 7507, K 
of L. 86 A 606. 77 Md 896, 39 Am 
SR 421, 19 LRA 408 

SSL Okl.—^Reardon v Layton ft 
Forsyth, 124 P 2d 987, 190 OkL 444 
80 C J. p 1377 note 26* j 

Wiongtul (UsOhange ! 

In order to establish cause of ac¬ 
tion for wrongful procurement of 
plaintilTs discharge from employ¬ 
ment by his employer, it was incum¬ 
bent on pla ntifl to show by compe¬ 
tent evidence, and not by surmise or 
coniecture, that he had been wrong¬ 
fully diBcharged and that his dis¬ 
charge was brought about by the 
malicious and wrongful mterferenoe 
of defendant—Reardon v. Layton & 
Forsyth, supra 

89. Ala—^Hill Grocery Co v. Cai> 
roll, 136 So. 789, 223 Ala, 876. 

89 C J p 1377 note 26. 

SMdenoe lield adznlsslble 

(1) Generally—Sullivan t Burke, 
86 NS.2d 875, 809 Mass 493—Gkiuld 


V Kramer, 149 NE 143, 253 Mass 
433. 

(2) In action against union and its 
officers for wrongfully procuring 
plaintifTs discharge from her em¬ 
ployment for failure to pay dues, ar¬ 
bitration award m proceedings be¬ 
tween union and employer involving 
failure of another employee to pay 
dues was admissible and was a cir¬ 
cumstance to be considered by jury 
along with all other evidence on is¬ 
sue of malice vel non—Local 204 of 
Textile Workers Union of America 

V Richardson, 15 So 2d 678, 246 Ala. 
87 

(8) In damage action against for¬ 
mer employer for causing employee's 
discharge, evidence of loet time and 
earnings, despite reasonable efforts 
to obtam new employment, was prop- 
*»rly admitted.—Hill Grocery Co v 
Carroll, 136 So. 789, 228 Ala. 876. 
Evidence 

Or—^De Marais v Stneker, 68 P.2d 
715, 162 Or 368 
IhiniafisTlsi Issues 

Cal—^Bartlett v Federal Outfitting 
Co. 24 P2d 877, 183 Cal App 747 
39 C J p 1877 note 26 [c]. 

90. Mo —JoBlin V. Chicago, M. & St 
P. Ry. Co, 8 S.W2d 862, 819 Mo 
260 

Evidence hbld snfioieaft 

(1) Generally. 

Ala—Hill Grocery Co v. Garroll, 186 
So 789, 228 Ala. 876 
Mo—Joalin v. Chicago, M A St P 
Ry. Co. 8 aw 2d 862. 819 Mo 260 
89 C jr. p 1877 note 27 [a] 

(2) To support finding that there 
was no justification—Order of Rail¬ 
way Conductors v. Jones, 289 P 882, 
78 Colo. 80 

(3) To sustain Jury's finding that 
defendant by mtunldatlon procured 
plaintiiTs discharge trom employ¬ 
ment vdiich would otherwise have 
continued—Taylor v Pratt, 196 A 
205, 135 Me 282 

(4) To show that plaintiff was dis¬ 
charged from employment, not be¬ 
cause of complaint or demand by de¬ 
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fendants, but solely because of eexi* 
arate charge and investigation by 
plaintiff's employer—Joslin v. Chi¬ 
cago, M. ft St P Ry Co, supra 
Svidencs hdd Insufflolstit 

(1) Generally—Osborne v Sund- 
heim, 73 A 214, 224 Pa 207—89 C J 
p 1877 note 27 [b] 

(2) To establish that defendant 
maliciously caused employer to 
breach employment contract—lang^ 
ley V. Ruesell, 10 8E2d 721, 218 
NC 216 

(3) To warrant eubmission to Ju¬ 
ry of quCBtlons whether defendants 
directly or indirectly caused plain- 
tilTs discharge from employment. 
Mo—Joslin V Chicago. M ft St P. 

Hy Co, 8 S.W 2d 852, 819 Mo 860 
Okl—^Reardon v Layton ft Forsythr 
124 P 2d 987, 190 Okl 444 
MUliaoiis motive la Infsmbls from 
the fact that defendant knowingly 
and Intentionally Interfered with the 
I employment contract between plain- 
j tiffs and their employer and caused 
the breach thereof, as regards plain¬ 
tiffs’ right to recover damages there¬ 
for —Crapansano v Uneeda Credit 
Clothing Stores. 82 N.YS2d 269 

31- Ga.—-Chambless v Melton, 66 8- 
E 414, 127 Ga. 414. 

89 C J p 1877 note 29 
Jhsftraotl oB s held proper or sol srw 
zoasoiis 

Kan —Hilton v Sheridan Coal Co, 
297 P. 418, 182 Kan 626. 
XnstmoUoiiB held Improper or propszu 
ly demad 

Kan —^Hilton v, Shendaa Coal Co, 
supra 

89 C J. p 1377 note 29 [a], 

3& Mass—Gould v Kramer, 149 N. 

E 142, 268 Mass 488 
89 C.J. p 1877 note SL 
Qasstioas of Awt 

(1) Generally—Sullivan v. Burke, 
86 NE2d 876, 809 Mass 498—Gould 
v Kramer, 149 NE 142, 268 

438 

(2) Justification for procuring dis¬ 
charge. 



57 aj.s. 


MA8TE11 AND SERYANT 


S 633 


§ 632. -Damages 

Ordinarily the measure of damaoes for wronofully 
procuring the discharge of an employee is the amount 
which would have been earned by him except for such 
interference. 

The measure of damages for unlawfully procur¬ 
ing the discharge of an employee is based on the di¬ 
rect and proximate results of the wrongful acts of 
defendant,and not on the breach of the contract 
of employment,** and ordinarily plaintiff may recov¬ 
er the amount which would have been earned by 
him except for defendant's interference,** less such 
sums as were actually earned at other employe 
ments.*® The speculative profits of a new or pro¬ 
posed partnership between the employer and the 
employee are too uncertain to be recoverable 

Mitigation of damages. The general rule, as be¬ 
tween employer and employee, that it is the duty of 
an employee who has been wrongfully discharged 
before his term has expired to seek other employ¬ 
ment and thus diminish the damages, as discussed 
supra § 59, has been held to apply m an action by 


the employee against a third person for wrong¬ 
fully procuring his discharge,** although generally 
the employee is under no obligation to seek or ac¬ 
cept employment in other localities,** or of a dif¬ 
ferent or inferior kind It has been held, howev¬ 
er, that an employee is under no obligation to mini¬ 
mize the damages by seeking or taking other em¬ 
ployment where he is discharged as a result of the 
mtentional wrong of a third person.*^ 

Mental anguish. Where in procuring the dis¬ 
charge of a servant the one procuring the discharge 
acted wantonly, willfully, or maliciously, a recov¬ 
ery may be had for mental anguish ** It has been 
held that damages for mental anguish are within the 
sound discretion of the jury, since the law furnishes 
no way by which to measure reasonable compen¬ 
sation for such injury.*® 

Exemplary damages may, in a proper case, be re¬ 
covered,** and, in proportion to the actual damag¬ 
es recovered, this must depend on the particular 
facts of the case.*® 


B. CRBIINAL LIABILITY 


§ 633. Enticing Servant 

Under tome statutea the enticing away or the wrong¬ 
ful employment of a servant of another is made a crim¬ 
inal offense. 

In tKe absence of statute expressly so providing, 


an indictment will not lie for enticing a servant to 
leave the employ of his master ** Under some stat¬ 
utes, however, the enticing away or the wrongful 
employment of a servant of another is made a crim¬ 
inal offense *'^ Also, by express provision, an at- 


Ala—^Evsns ▼ Swalm, 18 So Sd 400, 
246 Ala 641 

Golo—Order of Railway Conductors 
V Jones, 239 P. 882, 78 Colo 80 
Or—^De Marais v Stneker, 63 F.2d 
716, 162 Or 362 

(8) Time or cause of discharge. 
Maes—Gould v Kramer, supra. 

Me —Taylor v. Pratt. 196 A. 206, 185 
Me 282 

(4) Riffht to punitive damaffes — 
Hill Grocery Co. v. Carroll, 186 So 
789. 223 Ala 876 

83. Maes—Sullivan v Barrows, 21 
NE2d 275, 808 Mass 197 
aA Mass—Sullivan v. BarrowSi su¬ 
pra. 

35, Ala—Hill Grocery Co v. Car- 
roll, 186 So 789, 228 Ala. 876. 

89 C J. p 1377 note 82 
OoxLtraot pzlos is the correct meas¬ 
ure of damages if there is no claim 
that employee could have obtained 
other employment —Smetherham v 
Laundry Workers' Union, Local No 
76. Ill P2d 948, 44 CalApp2d 181. 
Amouxit held act ssosssitrs 
Han—^Hilton v Sheridan Coal Co. 

297 P. 418. 182 Kan 625. 

SSL Mo—Lally V. Cantwell. 40 Mo 
App. 4ii 


Fla—Chipley v Atkinson, 1 So 
934, 23 Fla 206, 11 Am SR 367 
381 Cal —Smetherham v Laundry 
Workers* Union, Local No 76, 111 
P 2d 948. 44 Cal App 2d 131 
NY—O’Bnen v. Papas, 49 NTS 2d 
521. 

£oat tlus sad eanSags 
Employee suing former employer 
for causing loss of employment could 
recover for lost time and earnings, 
except to extent that he omitted to 
minimize damages by diligence In at¬ 
tempting to secure employment — 
Hill Grocery Co v. Carroll. 186 So 
789, 223 Ala 376 

39. N.T—Connell v. Stalker, 46 N. 
TS 1048, 20 Mlsc. 423, affirmed 
48 NYS. 77, 21 Iliac 609 

40. Cal —Smetherham v Laundry 
Workers' Union. Local No 76. Ill 
P3d 948, 44 Cal App 2d 181 

41. NY—Carmen v. Fox S^lm 

Corp, 198 NYa 766, 204 AppDiv. 
776. 

48. Ala—^Hill Grocery Co. v Car- 
roll. 186 So 789. 238 Ala. 876. 

29 CJ p 1877 note 86 
43. Ala.—Hill Grocery Co v. Car- 
roll, supra 

4iL Kan.—aoipuB JoeIs oitsd la 


Hilton V Sheridan Coal Co., 297 P. 
418. 417, 132 Kan 525. 

39 C J p 1377 note 38. 

45. Ala—^Hlll Grocery Co, v. Car- 
roll. 136 So 789. 223 Ala 876. 

89 CJ. p 1377 note 89 
Chazaoter satd degree of wrong 
In action against former employer 
for causing employee's discharge, 
awarding punitive damages Is withm 
sury's discretion, and. In fixing 
amount, jury may consider character 
and degree of wrong—Hill Grocery 
Co. V. Carroll, supra 
Amount hbld not sxosnivs 
Kan—^Hilton v. Sheridan Coal Coh 
297 P. 413, 132 Xan 525 
39 C J p 1877 note 39 [a]. 

43. La.—Stats ▼. Sypher, 19 La. 
Ann 71 

39 C.J p 1877 note 42. 

417. US —^Dorchy v. State of Kan¬ 
sas, KAn. 47 S.Ct 86. 272 U S 806, 
71 LEd 248. 

Ga—Rhoden v. State, 189 S.E. 640, 
161 Ga. 78. 

Miss—ShiUmg V. State, 109 So 787, 
143 Miss. 709 
89 C J p 1878 note 48. 

Criminal liability of combinations to 
Induce breach of oontraot of em- 


37. 
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MASTER AND SERVANT 


57 C.J.S. 


tempt to entice away the servant of another may be 
made a.i offense, although the servant does not actu¬ 
ally leave the^employment.^^ Statutes of this char¬ 
acter have been held valid as against various objec¬ 
tions,'*^ and have been held to be a legitimate exer¬ 
cise of the police power,and not in violation of 
the Civil Rights Bill 51 It has been held that stat¬ 
utes rendering it a criminal offense to entice awpy 
the sen^ant of another were designed to prevent in¬ 
truders from willfully interfering with a contract 
of emplj 3 Tnent, or to entice a person from the prem¬ 
ises of another with whom he had contracted, or 
knowingly to employ a person in the employ of an¬ 
other before such emplo>Tiient has been abandoned ^2 

§ 634. -Nature and Elements of Offense 

All of the elements of the offense must be established 
to authorize a conviction under statutes imposing crim¬ 
inal penalties for wrongfully enticing away the servant 
of another. 

In order to authorize a conviction under stat¬ 
utes imposing criminal penalties for wrongfully 
enticing away the servant of another, all of the ele¬ 
ments of the statutory offense must be established 5® 
There must be a \ ahd subsisting contract of service 
at the time of the enticeraent,^^ and, if the statute 
so pro\’ides, the contract must be m wTiting®® and 
attested by one or more witnesses 5* It is further 
essennal that accused had notice of the existence 
of the contract,57 and that there was an entice¬ 
ment,® 8 or employment of the servant without the 
consent of the master.®^ ' 

No offense is committed by hiring a servant after 


the term of his emplojrment has expired,®® or where 
the employment is for an indefinite time It has 
been held that a conviction does not lie for enticing 
away,® 3 or employing,®® a servant after he has 
abandoned a former contract; but there is also some 
auihonty to the contrary.®^ 

Pfior conttact with acettsed No offense is com¬ 
mitted where accused had a prior verbal contract 
with the laborer, the term of which had not expired, 
and which the prosecutor enticed him to abandon,®® 
even though the contract was voidable under the 
statute of frauds,®® where treated by the parties 
thereto as valid ®7 

Who are servants or laborers, "Croppers”®® and 
employees of a cotton mill®® have been deemed serv¬ 
ants or laborers within the meaning of these stat¬ 
utes. However, one who rents a farm and is to 
make a crop and have full control of the farm is not 
a servant,7® although he is obliged to pay as rent 
half of all he makes.7i Where a tenant contracts 
that in addition to payment of the stipulated amount 
he will work for the landlord whenever he can leave 
his own crop and is needed by the landlord, this does 
not constitute the relation of master and servant, 
and the person employing the tenant is not guilty of 
enticing a “servant.”7® A superintendent or “boss” 
IS not a servant within such a statute 7® 

Infant servants. Where an infant makes a con¬ 
tract for his services, one who entices him away 
from the service is guilty of a violation of the stat¬ 
ute,74 although the contract is voidable at his in¬ 
stance, since the nght to avoid the contract is per- 


ploym«nt bm Conspiracy SS 68, 70. 
71 

Servant's breach of contract as crim¬ 
inal offense see supra S 80 a. 

48L Ga—^Bngrht v. State. 61 S E 289. 
4 Qa-App 833. 

49. Ga—^Rhoden ▼. State, 129 SE 
640, 161 Ga. 7S. 

39 CJ. p 1378 notes 49, 51, 62 
Enticing away or harboring appren¬ 
tices see Apprentices S 88 
Kfrhor unloiL afflolaJB 
Court of Industrial Relations Act, 
auLhorizing criminal prosecution of 
labor union officers for inducing oth¬ 
ers to quit employment, is not uncon¬ 
stitutional, as applied to strike or- 
deied to enforce personal claim of 
member of union—^Dorchy v State 
of Kansas, Kan. 47 S Ct S6, 372 U S. 
306. 71 LEd 248 

60w Ark—^Tucker v State, 111 SW 
275, 86 Ark. 436. 

Miss—State v Hurdle, 74 So 681, 
113 Miss 736 

S'*. Ala—Murrell y. State, 44 Ala. 
867. 


5S. Miss—^Waldrup v State, 122 So 
771, 154 Miss 646. 

39 C J p 1878 note 43 [a] 

63. Miss—^Waldrup v. State, 122 So 
771, 154 Miss 646 

&(k Ala—Abingdon Mills v Grogan, 
52 So 596. 167 Ala 146 
39 C J p 1378 notes 55, 60-66 
55. NC-^tate v Rice. 76 NC 194 
39 C J p 1378 note 65 

68. Ga—^Hightower v State, 72 Qa 
482 

57. Miss—Shilling v. State, 109 So 
T37, 143 Mias 709 
39 CJ p 1378 note 57. 

58L Ga—Sanders y. State, 108 SE 
68, 27 GaApp 269. 

69. Miss—^Ward y State, 12 So. 
249, TO Miss 245. 

89 C J p 1378 note 66. 

6a Miss—Goolsby y. State, 64 So 
155, 98 Miss 703 
39 CJ p 1378 note 62 
81. Miss—Goolsby y State, supra 

68. Miss—Waldrup y State, 122 So 
771. 154 Miss 646 
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sa Miss —-Waldrup y. State, supra, 

89 CJ p 1878 note 66 

84. Ala.—Tarpley y. State, 79 Ala, 
271. 

86. Ala.—Turner y. State, 48 Ala, 
649. 

ea Ala—Tartt y. State, 5 So. 577. 
86 Ala. 26 

87. Ala—Tartt y. State, supra. 

6& Ark.—Mondschein y State, 18 8 
W. 888. 66 Ark 389. 

Miss—Ward y State. 12 So 249, 78 
Mibb 245 

6a Ala—Abingdon Mills y Grogan, 
52 So 696, 167 Ala 146 

7a Ark—^Mondschein y Slate, 18 
SW 883. 55 Ark 889. 

71. Ark -Mondschein y. State, su¬ 
pra 

78. M C —State y. Hooyer, 18 S E 
431, 107 NC 795, 10 LRA 726 

7a Ga—Bryan y. State. 44 Ga 828 

74. Ala.—^Murrell y State, 44 Ala 
867 

N C —State v Huwood, 10 S B 171, 
104 NC 724. 
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§ 635 


sonal to the infant, as discussed in Iniants § 75. 
However, after he has abandoned the contract, one 
who employs him is not guilty of violating a statute 
which makes it an offense to entice away or employ 
a servant who has contracted in writing to serve 
another for a specified time, "such contract being in 
force, and binding upon the parties thereto but 
it is otherwise under a statute which makes the of¬ 
fense dependent on the mere existence of a con¬ 
tract in writing, eliminating the element of “being 
111 force, and binding upon the parties thereto.”^® 
While there is some authonty apparently to the con- 
trary,77 these statutes are ordinarily held to apply 
only to contracts entered into by the servant himself 
and employer,^® and, hence, if the contract for the 
infant's services was made with his father^s or 
guardian,®® instead of with the infant himself, a 
person enticing the servant away is not guilty of an 
offense where the statute forbids the enticing away 
of a servant under contract with another Also, a 
father, after hiring out his minor child, may entice 
or order him to quit without committing a punish¬ 
able offense.®^ 

§ 635. -Indictment, Complaint, or AfiB- 

davit 

An indictment, complaint, or affidavit for enticing 
away or employing the aervant of another must state 
all facts which are made elements of the offense by 
the statute on which it is based, but ordinarily, an in¬ 
dictment in the language of the statute Is sufficient. 

General rules relating to complaints and indict¬ 
ments or informations have been applied in prosecu¬ 
tions for enticing away or employing the sen-ant of 
another Accordingly, the indictment, complaint, or 
affidavit must state all facts which are made ele¬ 
ments of the offense by the statute on which it is 
based,®® but ordinarily an indictment in the lan¬ 


guage of tht statute is sufficient,®* An indictment 
for enticing away must either state the Christian 
name of the laborer or allege that it is unknown ,®^ 
the fact that the person enticed or employed was a 
laborer;®® the name of the person in whose employ 
the servant was at the time of the alleged illegal 
act,®® the name of the agent of accused who is al¬ 
leged to have unlawfully employed the sen-ant,®^ 
and the absence of the employer’s consent to the re¬ 
employment®® However, the acts or words by 
w^hich the enticement was effected need not be spec¬ 
ified,®® nor, unless such an averment is necessary to 
bring the case within the statute, need the indict¬ 
ment specify whether the contract of employment 
was written or oral.®® 

Issues, proof, and variance. General rules as to 
issues, proof, and variance apply in prosecutions of 
the character under consideration ®^ A conviction 
cannot be had on a charge of enticing away a la¬ 
borer or sen^ant, by proof of enticing away a renter 
or share cropper, where the two acts are made dif¬ 
ferent offenses by statute®® Although a statute 
makes it an offense to entice away any laborer or 
renter before the expiration of the contract, there 
can be no conviction under an indictment which 
charges accused with enticing away a laborer, where 
it IS shown that the person so enticed was a renter.®* 
So, an indictment for enticing away or hiring a 
servant of another is not supported by evidence that 
the hiring was done by defendant's agent or partner 
in business, and that accused knowingly received a 
part of the profits of the laborer's service ®® Under 
an indictment for knowingly interfering with a la¬ 
borer who had contracted in writing to serve a cer¬ 
tain person, proof that the servant had contracted 
in \vriting to serve a different person constitutes a 
fatal variance®® 


Criminal liability for enticement of 
an infant from service of his par¬ 
ent see the C J S title Parent and 
Child S 102. also 4S CJ p 1870 
note 67-p 1371 note 71 

75. Ala.—^Langham v State, 66 Ala 
114 

76. Ala—^Driscol r State. 77 Ala 
84 

77. Ala —^Winslow v State, 9 So 
728. 92 Ala. 78 

39 C J p 1379 note 83 

78. N C —State v Anderson, 10 5 
B1 476. 104 Na 771 

78. SC—State v Rhody, 46 SB 
205. 67 S C 287—State v Aye. 41 S 
B 519, 68 SC 468. 

80. Miss —State v Richardson, 88 
So. 497, 86 Miaa 489. 


81. Ala—^Driscol v. State. 77 Ala 
84 

I*?C—State V Anderson. 10 S B 476, 
104 NC 771 

88. Ga—^Rhoden v State. 129 SB 
640, 161 Ga 73 

39 CJ p 1379 note 98 

83l Colo —^People v Fontucoio, 816 
F 146, 78 Colo 288 

89 CJ p 1879 note 96 

8A Ala—^Roseberry v State, 50 Ala 
160 

85, Miss—Jackson v State, 18 So 
936 

86. Ga—Hudson v State. 46 Ga 
624 


8a Miss —Ward r State, 12 So 249. 

70 Miss 245 
39 C J p 1379 note 1. 

89. HC—State v Harwood, 10 SB 
171. 104 NC. 724. 

90. Ark—^Mondscheln v. State. 18 
SW 883, 65 Ark 389 

NC—State v Harwood, 10 aB 171, 
101 NC 724. 

91. Ala—Streater r. State, 84 So. 
894. 137 Ala 98. 

98. Ala—Streater r. Stata supra. 

9a Ark—^Mondsehein v. State. 18 a 
W 883, 65 Ark. 889. 

94. Ala—^Roseberry v. States 60 Ala. 
160. 

95. Ala—Jones v State, 64 So 600. 
170 Ala. 76. 


87. Ga—Hudson v State, supra. 
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§ 636. -Evidence 

General rules relating to burden of proof, admissi¬ 
bility, and weight and sufflciency of evidence apply m 
prosecutions for interfering with the relation of master 
and servant 

General rules relating to burden of proof,®® ad¬ 
missibility,*^ and weight and sufficiency*® of evi¬ 
dence apply in prosecutions for interfering with the 
relation of master and servant. 

§ 637. -Trial 

Ordinarily, the general ru'es governing the trial of 
criminal cases apply as to instructions to tne Jury and 
questions of law and fact in prosecutions for enticing a 
servant. 

In prosecutions for interference with the relation 
of master and servant, ordinarily the general rules 
governing the trial of criminal actions** apply, as 
with respect to instructions to the juryi and ques¬ 
tions of law and fact.® 

§ 638. Intimidation or Coercion of Servant 

Some statutes prohibit the attempt by threats. In¬ 
timidation, or force to prevent or hinder a person frrm 
continuing In any lawful work, or to compel a servant 
to refrain from working for his master. 

Although not an offense at common law,* some 
statutes prohibit the attempt, by threats, intimi¬ 
dation, or force, to prevent or hinder a person from 
continuing m any lawful work, or to compel a serv¬ 
ant to refrain from working for his master ^ Stat¬ 
utes of this nature have been held valid as against 
various objections,® and have also been held to man¬ 
ifest a legislative intent to prevent individual in¬ 


terference with the right to work as well as organ¬ 
ized effort to accomplish that purpose ® A person 
may be guilty of unlawfully intimidating or coerc¬ 
ing a servant notwithstandmg he did not directly in¬ 
terfere with the servant where he aided and abet¬ 
ted in preventing the servant from engaging in his 
employment.^ 

Under such statutes, it has been held that union 
men or other employees have the right to seek, by 
peaceable persuasion, to induce others tb leave, or 
refrain from working for, employers,® if the per¬ 
suasion is not in the nature of intimidation or co¬ 
ercion * Thus, It has been held that peaceful pick¬ 
eting IS not an offense, notwithstanding the fear of 
employees was aroused as to the loss of their jobs 
if the union prevailed i* An assault of an employee 
for the purpose of coercing him from going to work 
at a strike-bound plant may constitute a violation 
of the statute notwithstanding the employee was on 
his wa 3 ' home after an unsuccessful attempt to gain 
entrance to the plant 

In confonnity with general rules an indictment 
for intimidating employees to compel! them to aban¬ 
don their employment,^* or for preventing a servant 
from performing the duties of his employment,i* 
must state all facts which are made essential ele¬ 
ments of the offense charged by the statute on 
which it is based. The question whether the threats 
were verbal or in writing,^* or were direct or im- 
plied,i® need not be alleged. 

General rules control the admission and rejec¬ 
tion,^® and the weight and sufficiency^^ of evidence. 


90, Ga—Sanders ▼ State, 108 SXI 
68. 27 GaApp 269 
89 CJ p 13T9 note 18 
97. Ala—Holland v. State, 194 So 
412, 29 .AlaApp 181 
19 C J p 1379 note 13 
98 l Oa—Thompson v State, 118 S. 

B 796, 80 GaApp 666. 

89 C.T p 1879 note 14. 

Byideaoa held enlltaiBiit 
Ga—Thompson ▼ State, snpnu 
89 C J. p 1379 note 14 [a]. 

Bndenoe held 1nsn«olimt 
Ala—Holland v State, 194 So. 412, 
29 AlaAnp 181 

Miss—^Waldrup v. State, 122 So 771, 
154 Miss 646 

89 CJ p 1879 note 14 [b] 

93. Ark—State v Moore, 265 S.W. 

368, 166 Ark. 412 
L Ark—State r Moore, snpia. 

& Ark.—State t. Moore, supra. 

8. Conn —State v. McGee, 69 A. 

1099, 80 Conn. 614. 

4i Wls—State v Jakubowski, 27 W 
W2d 742. 251 Wis 74. 

29 CJ p 1880 note 20. 


Criminal liability for conspiracy to 
prevent laborers from working by 
force and intimidation see Con¬ 
spiracy 5 67. 

5. Mich—^People v VTashbum, 280 
XW 132. 285 Mich 119 

GL Mich—^People v. Washburn, su¬ 
pra. 

7. Mich—People ▼. Washburn, su¬ 
pra 

a Ill —^People ▼. Youna 188 HI App 
208 

Iiesslity of acts of labor organiza¬ 
tions generally see supra 9 28 (19) 

Unfair labor practices generally see 
supra 69 28 (43)-28 (63). 

a Ill—^People V. Young, supra 

10. Mich—People ▼ Bashaw, 296 M 
W. 242, 295 Mich. 603 

11. WiB —State V Jakuhowski, 87 
NW2d 742, 261 Wis 74. 

la WiB—Fischer v. State, 76 X.W 
694, 101 Wis 23. 

89 C J p 1380 note 22 

la Tex.—^Luter v State, 28 aW 
140, 82 TexCr 69 

89 C.J. p 1380 note 23 
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14. Miss—^BreelEuid v. State, 81 So 

104. 79 Miss 627 
39 CJ p ISSO note 24 
1& Miss—Breeland v. State, supra. 
39 CJ p 1380 note 25 
la Wis —State v Jakubowski, 27 

NW2d 742. 261 Wis 74 
39 CJ p 1880 note 27 
aSotivs 

In prosecution for assault with In¬ 
tent to prevent an employee from 
working at a strike-bound plant, 
where employee had earlier been as¬ 
saulted by another, and defendant’s 
assault was subsequent thereto, evi¬ 
dence concerning the earlier assault, 
a conversation between the person 
committmg that assault and defend¬ 
ant, and defendant's act in Immedi¬ 
ately trailmg the employee and again 
assaulting him were admissible as 
hearing on motives and purposes of 
defendant in committing the assault 
—State V Jakuhowski, supra 
17. Mich.—People v Washburn, 880 

NW. 138. 286 Mich 119 
Bvidanca hsld snillolsiLt 
Mich.—People t« Washburxi, supra. 
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and instructions^* 

§ 639. Bribing Servant with Intent to Influ¬ 
ence His Relation with Master 

Some statutes make it an offense to give or premise 
a servant any gift or gratuity without ths macter's con¬ 
sent for the purpose of influencing his act ons in rela¬ 
tion to his master's business. 

Some statutes make it an offense to give or prom¬ 
ise a servant any gift or gratuity without the mas¬ 
ter’s consent for the purpose of influencing his ac¬ 


tions in relation to his master’s business The va¬ 
lidity of such statutes has been upheld,2® but they 
are to be scrictly construed 21 The provisions of 
the statute are violated by giving the servant a gra¬ 
tuity to induce him to give defendant secret formu¬ 
lae's or secret information's of his master, regard- 
le*is of whether or not injury results thereby to the 
employer 2* The statute, being purely penal in char¬ 
acter, does not give the wronged master, who re¬ 
ceived the benefits of the contract, any r-ght to re¬ 
cover back the entire compensation paid.^^ 


MASTEB BuiLDES. See Contracts § 11. MASTEB PLUMBER* As synonymous with "em- 

MASTEB GOMMIS3IONBB. See Equity §§ 614- plumber” see 30 CJ.S. p 224 note 83. 

62L 


Wi8—State V Jakuboweki, S7 NW 
2d 742, 251 Wis 74 
39 C J p 1380 note 27 [b] 

Svldenoe held Insnlllolent 
Tex—Luter v State, 22 SW 140. 82 
Tex Cr 69. 

18. Ill—People V. Younff, 188 Ill 
App 208 

Kan—State v Pensonett, 220 P 620. 
114 Kan 680 

89 C J P 1880 note 16 [a] 

19l N j —State v, Landecker, 137 A. 

919, 108 N J.Law 716 
N.Y—People v Davis, 160 NTS 
769, 38 NYCr 460 
Interference with relation of princi¬ 
pal and asent by third person see 
Aaency S 10 
Prand 

A person tamperhiff with employ¬ 
er-employee relationship for purpose 


of causing employee to breach his 
duty Is in effect "defrauding" em¬ 
ployer of a lawful right, the actual 
deception being in continued repre¬ 
sentation of employee to employer 
that he is honest and loyal to em¬ 
ployer's interests—U S v. Procter 
& Gamble Co, D C Mass , 47 F.Supp 
676 

Inorease of purchase price 
The statute mailing criminal the 
giving of gratuities without knowl¬ 
edge of the principal or employer, 
with an intent to influence an em¬ 
ployee's action. 18 not limited to cas¬ 
es where payments have been made 
to a purchasing agent which in¬ 
creased the purchase price in some 
way—^Nc&thanson v Brown & Wil¬ 
liamson Tobacco Corp, 68 K.YS2d 
914. 


S(K NT—^People ▼. Davis, 160 NT. 
S 769, 33 N T Cr. 460. 

81. NT—Rosenwasser v. Amuse¬ 
ment Enterprises. Inc, 150 N T.S. 
661, 88 Misc 57. 

88. NJ.—State v Landecker, 137 A. 
919. 108 NJLaw 716 
Bvidence as to whether accused 
undertook to dispose of the formula 
to a certain person is proper as bear¬ 
ing on accused's mouva—State v. 
Landecker, supra. 

83. NT—^Applebee v. Skiwanek, 140 
NTS 450. 27 N.T.Cr 78. 

84. N J —State v Landecker. 187 A. 
919, 108 NJ.Law 716 

86. NT—Hearn v. Schuchman, 141 
NTS 242, 80 Misc. 811. affirmed 
142 N.T& 573, 157 AppDiv. 926, 
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MASTERS* AND EMPLOYERS’ ASSOCIATIONS 

This Title includes associations of employers for the protection of the members thereof against unjust 
demands of their employees, and of handling industrial disputes, also the nature and status of such as- 
sociaiions^ and their powers, nghts and liabilities. 

SCAtten not u this Title, treated eUevhere In this work, see Descriptive-Word Xodex 

Analysis 

I 1. Definition, nature, and status—^p 444 

2 Right and manner of organization—^p 444 

3 Dissolution—^p 445 

4 Powers and liabilities; constitution and by-laws—p 445 

5 Membership—p 446 

6. Officers—^p 447 

7. ^leetings—^p 447 
8 Actions—^p 447 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Nature, and Status 

A master's or an employer’s association may ba de¬ 
fined as an association which has for its purp'^se the 
protection of its members from unjust d manda of 
employees or the adoption of just and equitable deal¬ 
ings between membere and their employees; such an 
aaaociation is not a partnership and its members are 
not partners. 

From a consideration of the purpose of particu¬ 
lar organizations, as set forth in pertinent cases, a 
'‘master’s assoaation” or an "employer’s associa¬ 
tion’’ may be defined as such an association as has 
for its objects or purposes the protection of its mem¬ 
bers against unjust demands of employees, and 
making provision for cooperation in the handling of 
industrial disputes,^ or as such an association as has 
for Its object or purpose the adoption of just and 
equitable dealings between members of the assoaa¬ 
tion and their employees.^ 

As in the case of unincorporated associations gen¬ 


erally, as considered in Associations § 1, an unin¬ 
corporated employers’ association which does not 
contemplate trade and profit is not a partnership,^ 
and Its members are not partners,^ although the as¬ 
soaation may incidentally accumulate property in 
the promotion of its real purpose.^ 

§ 2. Right and Manner of Organization 

Employers of labor may form organizations for their 
own benefit where the object or purpose Is legal, and 
generally speaking their right in this regard la as ex¬ 
tensive as Is the right of employees to organize; em¬ 
ployers’ sBBOCiations may be either unincorporated or 
incorporated. 

As long as the object or purpose is legal,^ em¬ 
ployers of labor may form organizations for their 
own personal benefit,^ as may workirgmen, in ac¬ 
cordance with the rules discussed in Master and 
Servant §§ 28 (l)-28 (42) and in the CJ.S. title 
Trade Unions § 4, also 63 C J. p 656 note iS-p 658 


1, Conn.—See Associated Hat Mfrs 
V Baird-UnteSdt Co. 91 A S73. 88 
Conn. 89S 

S9 C J p 1 S 82 note 2 

“Association" defined ffonerally see 
Associations B 1- 

2, Ohio —^Webster t Taplin. 29 Ohio 
CirCt 643 

39 C J. p 1382 note 2. 

3, ni—^A. J Lindemann & Hover- 
son Co V Advance Stove Works, 
170 IllApp 423 

Ohio—^Webster v. Taphn, 29 Ohio 
CirCt 548. 


4. Ill—^A. J. Lilndemann & Hover- 
son Co ▼. Advance Stove Works, 
170 IllApp 423 

& Ill—^A J Lindemann & Hover- 
son Co V Advance Stove Works, 
supra 

a Md—WiUner v Silverman, 71 A 
9C2, 109 Md 341, 21 LRA.NS, 
895 

7. Ill —Carpenters’ Union ▼ Citi¬ 
zens’ Committee to Hnforce Landis 
Award, 244 IllApp 640, reversed 
on other grounds 164 NH. 893, 833 
HI. 235, 63 ALR 167. 

89 C J p 1882 note 8. 
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Organization of associations general¬ 
ly see Associations 5 8. 

To stahiliia Indnstiy 
Members of dress manufacturers' 
and dress retailers” organizations 
had right to co-operate to correct 
abuses or stabilize industry, piovid- 
ed their endeavors did not amount to 
unlawful boycott or oonstitute un¬ 
reasonable restraint of trade—Wolf- 
enstem v Fashion Originators* Guild 
of America, 280 N.T S. 861. 244 App 
Div 666. 
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note 35. Their right to form and organize associa¬ 
tions IS the same ^ In the absence of a statute to 
the contrary, that which is lawful for the one is 
lawful for the other ® There is authority for the 
view that employers have the right to combine to re¬ 
fuse employment to any kind or class of workmen 
just as fully as employees have the right to combine 
to refuse to work for any employer who employs 
men of whom they disapprove or who conducts his 
business contrary to their views.^0 

Employers' associations may be either unincorpo- 
rated^i or incorporated.^^ Sometimes they are or¬ 
ganized into local associations, each local organiza¬ 
tion having Its own distinct name, and several local 
associations are organized into a national or inter¬ 
national association. The local associations are 
made up of employers in a given locality, and the 
national or international association is made up of 
the individual local assoaations.^^ 

§ 3. Dissolution 

Tha withdrawal of one or more membera of an em¬ 
ploy era* association does not necessarily operate as a 
dissolution of the association. 

The withdrawal of one or more members of an 
employers’ association does not ipso facto operate as 
a dissolution of that body, if it is evident that the 
association was designed to have a continuing exist- 
ence.^^ 

The dissolution of associations generally is dis¬ 
cussed in Associations §§ 9, 10. 

§ 4. Powers and Liabilities; Constitution 
and By-Laws 

Aa a general rule an employera’ asaociatlon may 
and muat employ a lawful meana to accomplish its ob¬ 
ject, and by-laws and regulations are part of the ma¬ 
chinery by which auch an association operates. 

As a general rule an employers’ assoaation may 
adopt any lawful means to accomplish its object,^^ 


but must employ lawful methods for the attainment 
of Its purposes Each member of an employers’ 
association submits his freedom to contract, to a 
greater or lesser extent, to the will of the associ¬ 
ation 

By-laws and regulations are a part of the machin¬ 
ery by which an employers’ association operates.i® 
A by-law providing for a fine on the members of an 
employers’ association for disobedience of its law¬ 
ful orders is not unlawful,!® but, as discussed in¬ 
fra § 5, a member of the association is not liable 
for the fine or penalty for noncompliance with a 
by-laAv or regulation which is not within the purpose 
or object of the association or which is against pub¬ 
lic policy. 

In comparatively early cases, it has been held or 
recognized that an association of employers may en¬ 
act a by-law giving it the right to order a shutdown 
of the factories of its members, provided the object 
sought is within its lawful purpose and the means 
used are lawful,®® and that in a proper case the as¬ 
sociation may order its members to maintain open 
shops So, the view has been taken that, while 
an mdividual employer may lawfully agree with a 
labor union to employ its members only, a contract 
by which an employer agrees to employ only union 
labor is contrary to public policy, where the agree¬ 
ment IS one which takes in an entire industry of any 
considerable proportions in a community, so that it 
operates generally in that community to prevent or 
seriously to deter workmen from obtaining employ¬ 
ment under favorable conditions without joining a 
union, as considered in Contracts § 267, and that it 
is against public policy for an employers’ associa¬ 
tion which practically controls the whole trade in 
a community to promulgate a by-law or regulation 
or to enter into any agreement or contract having 
for its object the compelling of workmen to join a 
particular union as a condition of employment®® or 


8. Neb—state v. Bmployere of La- 
bor. 169 N.W 717. 102 Neb 768. 
diasentmg opinion 170 N.W. 186, 
102 Neb 768 

89 CJ p 1382 note 11. 

9. Neb—State v. Employers of lAr 
bor, supra 

10. N J —Atkine v. W A Fletcher 
Go, 66 A 1074, 66 NJBq 668 

12 C J. p 186 note 22 

11. NY—Schwarez v International 
Ladies’ Garment Workers' Umon, 
124 N.T S 968, 68 Misc 628. 

19, NY.—Sackett & Wilhelms L & 
P Co V National Ass’n of Em¬ 
ploying Lithographers, 133 N Y S 
372. 148 App Div 698. reversed on 
other grounds 106 NE 1102, 811 
NY. 664. 


1& US —^Barnes v. Berry, Ohio, 169 
F 226, 94 CCA 601. 

14. Ill—^A J Lindemann & Hover- 
son Co V Advance Stove Works. 
170 Ill App 423 

15. Conn—^Associated Hat Mfrs v 
Baird-Unteidt Co. 91 A 878. 88 
Conn 832 

Ill —Carpenters’ Union v. Citizens' 
Committee to Enforce Landis 
Award, 244 Ill App 540, reversed 
on other grounds 164 N E 898, 833 
Ill. 225, 63 A.LR 157 

16. Md—Willner v Silverman, 71 
A 962, 109 Md. 841, 24 LRA,NS, 
895 

NY—^McCord v Thompson-Starrett 
Co, 118 NYS. 886. 129 AppDiv. 
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180, affirmed 98 NE. 1090, 198 N 
Y 687 

17. Conn—^Associated Hat Mfrs v. 
Baird-Unteidt Co, 91 A. 678, 88 
Conn 333 

89 C.J p 1888 note 28. 

18. Conn —^Associated Hat Mfrs. 
Co V. Baird-Unteidt COm supra. 

19. Conn—^Associated Hat Mfra v. 
Baird-Unteidt Co, supra. 

89 C.J. p 1883 note 31. 

80l Conn —^Associated Hat Mfrs. 
Co V Baird-Unteidt Co., supra. 

ai. Conn—Associated Hat Mfra v. 
Baird-Unteidt Co., supra. 

88. N.Y—^McCord v Thompson- 
Starrett Co, 118 NYS 885, 129- 
App Div 180, affirmed 92 N.E 1090, 
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§ 4 

under penalty of loss of their employment's Col¬ 
lective bargaining under modem labor relations laws 
IS discussed in Master and Ser\»ant §§ 2S(l)-28(42), 
and particular reference should be made to § 28 
(28), discussing collective bargaining units. 

The rights, powers, and liabilities of an associa¬ 
tion generally are discussed in Associations §§ 
12-17 and the articles of association, constitution, 
and by-laws of an associaiion generally are con¬ 
sidered in Associations § 11, 

§ 5. Membership 

a. Eligibility and admission to member¬ 

ship 

b. Termination of membership 

c Duties and liabilities of members 

a. Eligibility and AdmissioxL to Membership 

Ai a general rule members of an employers' aeeo- 
elation may be either corporations, partnerships, or in¬ 
dividual natural persons. 

Ordinarily, the members of an emplo 3 'ers' associ¬ 
ation may be either corporations,^^ partnerships,^^ 
or individual natural persons.26 

Acting as a member of an association for an ex¬ 
tended period may estop one from denying that he 
is a member, notwithstanding want of compliance 
with formalities as to application required by the 
by-laws.*^ 

Eligibility and admission to membership in an as¬ 
sociation generally are considered in Associations §§ 
22,23. 

b. Teimination of Member^lp 

Membership in an employers’ association may ba 
terminated by resignation or by expulsion. i 


As in the case of associations generally, under 
rules discussed in Associations §§ 24, 25, the ordi¬ 
nary methods of terminating membership in an em- 
plo 3 ’ers* association are resignation,^8 or expul¬ 
sion 29 The resignation of a member becomes ef¬ 
fective on presentation and compliance with the 
rules of the association without acceptance, unless 
acceptance is made a prerequisite to resignation 8® 
The laws of the association sometimes provide for 
the withdrawal of members, in which case there can 
be no withdrawal except in the manner and on the 
conditions prescribed 8i The noncompliance with 
any of the laws of the association may be ground 
for expulsion.** 

c. Duties and Liabilities of Members 

Generally, a member of an empicyera’ asaociatlon It 
bound by the provisions of the constituton and by-lawa 
of the asBociation, and he may be he'd 1 able for dues 
or other monetary obligationa which have been duly im¬ 
posed. 

By the act of joining the association the member 
obligates himself to conform to the constitution and 
by-laws of the assoaation as they existed at the 
time of his admission into membership,** or that 
may be duly amended during the course of his mem¬ 
bership.*^ Obedience to the lawful orders of the 
association is the condition of membership volun¬ 
tarily encountered by previous assent to the by¬ 
laws*® A decision, order, prohibition, or regula¬ 
tion of the association which has no relation to the 
object for which it was organized,** or which is 
against public policy,*7 is not bmding on its mem¬ 
bers. 

As to dues, fines, and the like. The benefits to 
be received from membership in the association are 
suflScient consideration for the agreement to pay 
the dues and other sums required 1^ the constitu- 


198 N.T. 687—Schwarez ▼. Inter¬ 
national Ladies* Garment Worl*era’ 
Union, 124 NYJ3 968, 68 Misc. 
628. 

SBm NT.—Curran ▼. Galen, 46 NB 
297. 152 NY 83, 67 Am SR 496, 
87 L R A *802—Schwarcs v Inter¬ 
national Ladies* Garment Workers' 
Union, 124 NTS. 868. 68 Mlsc 
628 

89 C J p li888 note 85. 

US —Barnes v Berry, Ohio. 169 
F. 223, 94 CCLA 601. 

89 O J p 1883 note 87 

aseanbezslilp In laeoxporatad non- 
profit oasoeiatloiL 

Ill —^Blectrical Contractors' Ass'n of 
City of Chicago v A S Schulxnan 
Blectnc Co, 67 NS 2d 220, 324 
IlLApp. 28 

St5m US —^Barnes v Berry, Ohio, 169 
F. 226, 84 GLCA. 601. 


US —^Barnes v Berry, supra. 

37. Ill —Electrical Contractors' 

Ass’n of City of Chicago v A 8 
Schulman Blectnc Co. 57 NE2d 
220, 824 Ill App. 28 

Ill—A. J. Lindemann & Hover- 
son Co. V Advance Stove Works, 
170 Ill App 423. 

Ohio—Webster v. Taplln, 28 Ohio 
GirCt. 643 

89. Ohio—Webster v. Taphn, supra 

80. Conn—Associated Hat Mfrs. v 
Baird-Unteldt Co, 91 A 878, 88 

I Conn 332 

81. Conn—Associated Hat MAre ▼ 
Baird-Unteidt Co, supra 

39 CJ p 1384 note 46. 

3& NY —Goldman v Senner & 
Kaplan Co, 166 NYS 894. 
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83. Conn.—^Associated Hat Mfrs v 
Baird-Unteidt Co., 91 A, 873, 68 
Conn 332 

NY—Goldman v. Senner & 

Co., 166 NYS 894. 

34, N Y —Goldman t. Senner 4k 
Kaplan Co, supra. 

35. Conn—^Associated Hat Mfrs v, 
Baird-Unteidt Co., 91 A. 378, 88 
Conn 332. 

38. NY—Werther-Rausoh Co. ▼. 
National Assoc of Employing 
Lithographers, 105 N.E 1102, 811 
N.T 654—McCord v Thompaon- 
Starrett Co, 113 NYS 886, 129 
AppDiv. 130, aiElrmed 92 NE 1090, 
198 N.Y 687. 

37. N Y —McCord t. I^ioxapsoii- 
Starrett Co., supra. 
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tion or by-laws of the association.®* The fact that 
a member has been expelled will not cancel his ob¬ 
ligation for dues and assessments which he owed at 
the time of the expulsion 2® Employer and surety 
on his bond have been held liable for violation of 
rule of employers* association of which he was a 
member, fixing maximum wages to be paid b}' em¬ 
ployers ^0 A member of the association is liable 
for the amount properly paid out by it on his behalf 
as a natural consequence of his membership in the 
association,^^ even though there is no express pro¬ 
vision for its recovery in the by-laws of tlie associ¬ 
ation.*® The fact that the by-laws provide that non- 
compliance with any of its articles or violation of 
any of its articles operates as an immediate expul¬ 
sion of a member does not relieve him for the pay¬ 
ment made on his behalf by the association *® A 
member of the association is not liable for a fine or 
penalty for noncompliance with a by-law or regu¬ 
lation which IS not within the purpose or object of 
the association or which is against public policy.** 

§ 6. Officers 

Employers’ associations are usually governed by a 
board of directors or governors. 

Ordinarily, employers* associations are governed 
by a board of directors or governors which has au¬ 
thority to act on all matters which are incident to the 
ordinary business affairs of the association, in the 
absence of, or subject to, any limitation by law, 
charter, or by-laws *5 

Rules as to officers of associations generally are 
considered in Associations §§ 19-21. 

§ 7. Meetings 

General rulea governing the conduct of meetings of 
associations general y apply to meetings of employers’ 
associations. 

sa Ohio —Webster v. Taplm, 29 

Ohio Oir Ct 648 

89. NT—Goldman v Sennep & 

Kaplan Co. 166 NTS 39^ 

Ohio—Webster v. Taplin, 29 Ohio 
OirCt 543 

40. Ind—Andioff v. Building 

Trades Employers* Ass'n, 148 NE 
208. 88 Ind App 294. 

41. NT —Goldman v. 

Kaplan Co. 165 NT.fi. 894. 

88 C J p 1884 note 66. 

40. NT—Goldman 

Kaplan Co. supra. 

48. NT—Goldman 

Kaplan Co., supra. 


§ 8 

General rules governing the conduct of meetings 
of associations, as discussed in Associations § 18, ap¬ 
ply as to the meetings of employers* assoaations.*® 

§ 8. Actions 

An action by an employers* association against one 
of its members is not subject to the objection that a 
partnersnip cannot sue one of its members, in view of 
the rule that such an association Is net a partnership; 
some statutes authorize the bringing of an action In 
the name of specified officers of the association. 

Since an employers* association is not considered 
a partnership, as discussed supra § 1, there is no ob¬ 
jection on that ground to an action by the associa¬ 
tion against one of its members.*'^ 

Rules governing actions by or against associations 
generally are discussed in Assoaations §§ 35-37. 

JVho tmy stie, parties A statute permitting the 
bringing of actions in the name of specified officers 
of unincorporated associations, as considered gen¬ 
erally in Associations § 35, applies to unincorporat¬ 
ed employers* associations,*® some statutes permit¬ 
ting such an association to sue in the name of its 
president*® or treasurer®® Where the wrongful 
acts alleged are directed alike against each of the 
members of the association, under some circum¬ 
stances all of them may join as plaintiffs to prevent 
a multiplicity of suits.®^ 

The directors of some employers* associations 
have authority to bring an action to recover the 
stipulated liquidated damages from a member who 
has violated a resolution or regulation of the associ¬ 
ation, on the theory that such an action is a matter 
which IS a mere incident to the ordinary business 
affairs of the association and, therefore, is within 
the control of the directors 

Ladies' Garment Workers* Union, 
124 NTS 968. 68 Misc 628 

49. NY —Schwarez v International 
Ladies* Garment Workers* Union, 
supra. 

50. NT—Schwarez ▼ International 
Ladies* Garment Workers' Union, 
supra. 

51. NT.—Schwarez v. International 
Ladies' Garment Workers* Union, 
supra. 

58. Conn—Associated Hat Mfrs. v 
Baird-Unteidt Co., 91 A. 878, 88 
Conn 832. 

39 C.J. p 1885 note 81. 


Senner & 
894. 

V. Senner & 
V. Senner ft 


4^ NT—^McCord v Thompson- 
Starrett Co, 113 NTS 886. 129 
App Div 130, affirmed 92 N.E 1090, 
198 NT 587 

45, Csnn—^Associated Hat Mfrs v 
Boird-Unteidt Co., 91 A 873, 88 
Conn 832. 

89 C J p 1384 notes 61-68 

46L Conn.—^Associated Hat Mfrs v 
Baird-Unteidt Co, 91 A 878, 88 
Conn 332 

47- Ohio —Webster v. Taplin, 29 
OhioCirCt. 543. 

4Bi N.Y.—Schwarez v. International 
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MASTERS m CEANQEBY. See Equity §§ 514- 
j21. 

MASTERY. The status, position, or authority of a 
mastei, snpenonty or ascendancy in war or compe¬ 
tition ; skill or display of skill or technique.^ ^'Mas- 
tery*' has been hold synonymous with “influence” see 
43 C.J S. p 378 note 1.2 

MASTHEAD. At the vexy top of the standing 
mast.^ 

“Masthead” is a technical term of the punting 
trade,3 and refers to the page m a publication which 
shows the title of the publication, the titles of pub- 
lioations which have been meiged oi consolidated un¬ 
der the name of the publication, the names of pub¬ 
lishers and editors, the plaee where published, the 
subscription rates, the date of issue, and the fre¬ 
quency of publication.^ 

MASTmS. Inflammation of the udder of a eow.^ 

MAST SELLING. In old English law, the practice 
of selling the goods of dead seamen at the mast.^ 

MASTURBATION. Self-defilement; onanism.^ 

MAT. A piece of coarse fabric made by weaving or 
plaiting sedgo, rashes, flags, busks, stiaw, hemp, or 
similar material; hence anything of similar form 
and use, however made.^ 

In the printing trade the word is sometimes ap- 
phed to a matrix see post p 434 note 19. 

MATAMOS. A Spanish term meaning "we kilL”^ 

k 

L Webster New IntD 
a. Bns —The Telegiuph. 1 Spinks 
427. 164 Reprint 246, 29 Enffli & 

Bq 49. 67 

3. U.S —American Photographic 
Pub Co V Ziff-Davis Pub Co, C 
CAIll, 135 F2d 669, 672 
^ US —^American Photographic 
Pub Co V. Zlff-Davia Pub. Co., 

GCA 111, 135 F2<1 568, 572—Amer¬ 
ican Photog.aphiQ Pub Go v Zlfl- 
Davis Pub Co, Gust & PatApp. 

127 F2d 808, 810, 29 aCPJL(Fat- 
ents) 1014. 

a. Vt—Cano T. LAdd, 60 A 2d 425, 

115 VL 6d. 

OL Black Li D. 

7. Ind—Young v. States 141 NB 
809, 810, 194 Ind 231 
As not amounting to such cruelty as 
will constitute grounds for divorce 
see Divorce 5 28 c 

SL Webster New Int D 

9. Tex —Benavides v. 

App, 214 iSW. 668. 671. 


MATCH. A word sometimes used as denoting hon¬ 
orable marriage.io It is said that tho word has not 
acquired the meaning of ilhcit or oriminal inter- 
course.ii 

MATE, The first oMoer of a vessel under the maa- 
ter;^^ a resiieotable officer of the ship.is It has 
been held that a mate is not included within the 
meaning of the teiia "manner” see 55 G.J.S. p 709 
note 69 As to whether a mate is or is not within 
the meaning of the term "seaman” see the G J.S. 
title Seamen § 1, also 56 C J p 924 notes 46, 72. 

MATERIA. In Engbsh law, matter; substance; 
subject matter.^^ 

Materia medica. The substanoes employed as re¬ 
medial agenta.^B The term is defined and discussed 
in connection with the practice of medicine in the 
G J.S title Physicians and Suigoons § 1; with re¬ 
spect to the narcotic laws see the G.J.S. title Poi¬ 
sons §§ 10-13. 

MATERIAL. 

In General 

“Material” is a relative term^* of diversified usel^ 
and of general signification,but havmg a wdl-de- 
fined and understood legal significanoe.^8 

As a Noun 

Material is some physical substance,20 the term 
importiiig the substance matter of which anything 
is made.^^ As usnoUy employed in law, the word 
'Material” signifies things furnished to a workman 
or artisan to be used in his work ,22 and it is com- 

Chicago. ni V Shunk Mfg Co, 68 
SW2d 772, 778. 263 Ky 50 
Maaa—Commonwealth v EUiyden, 97 
NE. 788, 784, 211 Mass 296 

19. Ky—Century Indemnity Co. of 
Chicago. Ill V Shunk Mfg Go, 68 
SW2d 772, 77>3, 263 Ky. 50. 

Ohio—Royal Indemmty Co v Day & 
Maddbck Co, 160 NE 426, 427, 114 
Ohio St 68. 44 ALR. 874. 

89 C J p 1886 note 21 

20. NY—^Travelers' Ins Co ▼. Til¬ 
lage of Ibon, 218 N.TS 206, 207, 
126 Misc. 276 

21. Md—Fidelity A Deposit Co of 
Maryland v Mattingly Lumber 
Co. 4 A.2d 447. 460. 176 Md 217. 

N Y.—Troy Public Works Co v 
Yonkers, 129 N.YA 920. 821. 145 
App Div 627. 

Ohio—Ooarpns Jtuds vuted la Royal 
Indemnity Co ▼. Day & Maddook 
Co, 150 NE 426. 427, 114 Ohio St. 
58, 44 ALR 874. 

22. La.—^Interstate Wholesale Gro¬ 
cer Co. V. Prutsman, 1 La App. 781. 
782. 


State. Civ 


la Md—Brlnsfleld v Howeth. 68 A 
666, 668, 107 Md 278, 24 LRA.N. 
S, 68L 

Wis—Clute V Clute, 76 NW 1114, 
101 Wis 187 

IL Md—^Bnnefleld v Howeth, 68 A 
666, 568. 107 Md. 278, 84 LRA,N 
S. 583 

Wis—Clute V Clute, 76 N.W 1114, 
101 Wis. 187. 

12. La —^Millaudon v. Martin. 6 
Rob 581. 589 

89CJ p 1886 note 10. 

13. ns —^Atkyns v Burrows, DC. 
Pa., 8 F.Oas No 616, 1 Pet Adm 244. 
246 

14. Black L D. 

15. Cal—^Millsap V. Alderson, 219 
P 469, 478. 68 Cal App 618 

161 Ky—Chase's Ex'x v. Common¬ 
wealth, 145 SW2d 68, 61^ 284 Ky 
471 

17. US—Davis V. Commissioners 
of Sewerage of City of Louisville, 
DCKy, IS FSupp 672, 580 

18, Ky ,—Century Indemmty Co. of 
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monly used to designate any article employed in the 
erection and completion of buildings,or matter 
which is intended to be used in the creation of a me¬ 
chanical stroctiire,24 or, it may be, such articles as 
are capable of being so used and are furnished for 
that purposo.26 

The word ^^terial” is defined as meaning the 
substance or matter of which anything is made or 
may be made;26 eveiything of which anything is 
made,27 the substance or substances, or the parts, 
goods, stock, or the like, of which an 3 'thmg is com¬ 
posed or may be made;28 something that becomes 
a part of the finished structure something that 
goes mto and forms part of the finished structure;20 
such articles only as enter into, and form a part of, 
the finished atructure^l or fimshed product that 


which goes into, and becomes a part of, a construc¬ 
tion or repair;28 such goods, wares, and merchan¬ 
dise as may be furnished for, and intended to enter 
mto and become directly or mdirectly a part of, the 
completed improvement.^* 

■ I 

The word ''material” has been held to mean the 
apparatus necessary to the domg of anything,25 but 
according to lexicographical definitions^^ the term 
does not include tools, machmeiy, or appliances used 
for the purpose of facilitating the work but which 
are not incorporated into the structure.27 So it does 
not mclude machmezy that may be used for the 
manufacture of the materials themselves.28 There 
IS authority for the proposition that a broad and 
comprehensive interpietation of the word "materi¬ 
al” may under various circumstances be translated 


SS. Ohio—Corpus Jnxls CLnotoA m 
Royal Indemnity Co v Day & 
Maddock Co, 160 NB 426, 427, 114 
Ohio St 68. 44 ALR 874 
Tex—Bllia v Cochran, 28 SW 248, 
344, 8 TexClv App SIO 
a4L Ey—Century Indemmty Co of 
Chicago, Ill, V Shunk Mfg Go, 68 
S W 2d 772, 778, 268 Ey SO 
Md—^Fidelity & Deposit Co of 
Maryland v Mattingly Lumber Co. 
4 A 2d 447. 450. 176 Md. 217 
Mont —Gary Hay & Grain Co v Fi¬ 
delity & Deposit Gd of Maryland. 
255 P 722, 728, 79 Mont 111 
Ohio—Ctorpus OTnzls quoted an. Ro 3 *al 
Indemnity Co v Day & Maddock 
Co, 160 N.E 426, 437, 114 Ohio 
SL 68, 44 A L R 874. 

89 C J. p 1883 note 18. 

83. NY—Smull v Delaney, 26 NT. 

S2d 887, <894, ITS Misc 79S. 

Wash —^Umted States Fidelity & 
Guaranty Co v. Feenaughty Ma¬ 
chinery Co, 86 P.2d 1085. 1089, 197 
Wash 669 

aa TTS—Oorpufl Juris cited la XT. 
S. V Grunenwald, DC Pa.. 66 F. 
Supp 228, 227—Davis v. Commis¬ 
sioners of Sewerage of City of 
Louisville, D.CEy, 18 F.Supp 672. 
8^0. 

Cal—Arata ft Peters v. Snow Moun¬ 
tain Water ft Power Co., 267 P 
982, 92 CaLApp. 227. 

Mont—Corpus Juris cited la Gary 
Hay ft Grain Co. v Fidelity ft De¬ 
posit Co of Maryland, 255 P. 722, 
728. 79 Mont 111 

N.T—Butts V. Randall. 260 NTS 
718, 721, 145 Misc 708 
Ohio —Corpus Juris auotsd la Royal 
Indemmty Co v. Day ft Maddock 
Co., 160 NB 426, 427, 114 Ohio St. 
68, 44 ALR. 874 
89 O J. p 1885 note 16. 

SUmllulp 

(1) The substance of which any¬ 
thing IS made.—^Mutual Lumber Co 
V. Sheppard, Tex Civ App, 178 SW. 
2d 494, 498—Stone Y. Momson ft 

'PrO.J.S.-29 


Powers. Tex Civ App, 294 SW 641, 
644 

(2) Substance or matter of which 
a thing is made or improvements are 
made —Century Indemnity Co. of 
Chicago, Ill V Shunk Mfg. Co, 68 
SW2d 772, 773, 258 Ey. 50 

87. La—^Interstate Wholesale Gro¬ 
cer Co V Prutsznan, 1 La App 731, 
733 

Ohio—Corpus Juris abated la Royal 
Indemmty Go v Day ft Maddock 
Co, ISO NB 426. 427, 114 Ohio 
St 68. 44 ALR 874. 

39 CJ p 1S86 note 17 

88. US —^Hawkins v. Frick-Heid 
Supply Corp, CCA.Tex, 164 F2d 
88. 89. 

89. Ey —Corpus Jurie quoted la 
Century Indemnity Co of Chicago, 
Ul. V Shunk Mfg Go, 68 S W 2d 
772, 776, 258 Ey. 60 

39CJ p 1386 note 28 
Similarly 

Material is that which enters into, 
becomes a part of, and remains with, 
the completed work—^Road Supply & 
Metal Co v Bechtelheimer, 240 P. 
846, 847, 119 Ean 560 
Comprehensive deflnltloa 
Material is something that is con¬ 
sumed in the use, os coal, for in¬ 
stance, or labor performed, or Is 
such material as goes mto and 
makes part of the realty, or the 
product, in such a way as to be in¬ 
distinguishable from the mass, as 
timber put mto a building, or cotton 
that IS manufactured —Jenkins 

Hardware Co v Globe Indemnity 
Co, 170 S.B 648, 644. 206 NC 185. 
30i Kj —Corpus Jurla quoted tn 
Century Indemnity Co of Chicago, 
lU. V. Shunk Mfg. Co., 68 SW.2d 
772, 778, 258 Ey. 60. 

89 CJ. p 1386' note 28 [c]. 

31. NY—Smull V Delaney. 25 NY. 

S 2d 887. 394. 176 Misc. 795 
Wash —^United States Fidelity ft 
Guaranty Co, v. Feenaughty M^ 
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chinery Co, 85 P3d 1086, 1089, 197 
Wash 669—^Western Clinic ft Hos¬ 
pital Ass’n V Gabriel Const Co, 
12 P 2d 417, 418, 168 Wash 411 

38. Tex—Oliver v State, 8 SW.2d 
184, 185, 110 TexCr 263 

83. Mont—Gary Hay ft Gram Co. 
V Fidelity & Deposit Co of Mary¬ 
land. 255 P 722, 728, 79 Mont 111. 
Simllazly dsflusd 

Materials are elements entering In¬ 
to construction—Segar y. Irish, 282 
NTS 450, 453. 156 Miac 734. 

9i. Iowa—^^tna Casualty ft Sure¬ 
ty Go of Hartford, Conn, v Eim- 
ball, 222 N.W. 61, 82, 206 Iowa 
1261 

85. US—^Hawkins y. Frick-Reid 
Supply Corp, CCLATex, 154 F.2d 
88, 89 

86. Ey.—Corpus Juris quoted la 
Century Indemmty Co of Chicago, 
Ill V Shunk Mfg Co, 68 SW.2d 
772, 773, 258 Ey 60 

Ohio—Corpus Juris quoted la Rosral 
Indemnity Co v Day ft Maddock 
Co. 150 NB 426, 427, 114 Ohio St. 
68, 44 ALR 374 
■39 C.J. p 1886 note 26. 

37. Ohio—Corpus Juris quoted la 
Royal Indemnity Co v Day & 
Maddock Co, 150 NB. 426. 437, 
114 Ohio St 68, 44 ALR, 874 
89 C J p 1386 note 27. 

88. Ohio—Corpus Juris quoted la 
Royal Indemnity Co. y Day & 
Maddock Co, 160 N.B 426, 427, 114 
Ohio St 68, 44 ALR. 874, 

89 C.J P 1886 note 28. 

Articles aot attaohed to a machlae 
Many articles may. when attached 
to a machine, hecome machinery, but 
prior to the time of attachment these 
articles may properly be denominate 
ed '‘material.”—Hawkins y. Fnck- 
Reid Supply Corp.. C.CA.Tex., 154 
F2d 88, 89. 
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to mean and under some circiunstanoes the 

term may include groceries.^® However, under oth¬ 
er circTiznslances the contrary has been held.^^ The 
word ^'material” has been held to ixielndc or not to 
include various other oiiiieles or substances What 
constitutes “material” as used m any poi-ticular in¬ 
strument is determined by the consnuction of the 
instrument like any other instrument, in view of 
the work to be perfonued and the lig:ht of the cir¬ 
cumstances surrounding the transsaction 

Compansons and distinctions '"Hateiial” has 
been held to be synonymous uith “element” see 29 
C J.S. p 662 note 32, and has been distinguished from 
“appliance” see 6 C J S p 75 note 2, and “jirovi- 
sionB.”44 ‘‘Materials” have been distinguished from 
“means, ”45 “supplies,”46 and “tools, ”47 as well as 
from “eqmpment” see 30 C.J.S. p 296 note 21. 

Cross references In the law of liens the word 
“material” is treated and discussed in Maritime 
Liens §§ 16-19 and m Mechanics' Liens §§ 40-44 
Liability for payment for materials furnished for 
construction work is treated throughout this work 
in titles dealing with the type of construction, and 


reference is made to the C.J.S titles Bridges § 23, 
Drains § 43 d (2), Highways § 210 c (3), and Rail¬ 
roads §§ 188, 189, also 51 C.J. p 729 note 48-p 734 
note 72 Liabilitv for payment for materials used 
in the ];>eifomancc of contracts with the federal 
government, the state governments, and the various 
political subdivisions of the states, liability being 
under a contractoi*’s bond or otherwise, is treated 
uuth reference to the federal government in the C. 
J.S. title United States §§ 102, 109, also 65 CJ. 
p 1324 note 91-p 1327 note 44; with reference to 
the state governments m the C J S. title States §§ 
119, 126, 127, also 59 C J. p 180 note 71-p 183 note 
19, p 190 note 62-p 192 note 11; and with reference 
to counties see Counties § 201. For reference to the 
treatment of this subject m connection with mu¬ 
nicipal corporations and towns see Descriptive-Word 
Index 

Phrases employing the word 'Material” as a noun 
are set out in the note ^5 

As an Adjective 

The woi-d “material,” as an adjective, is defined 


S9- US—U S V. Rusaell-Taylor, 
Inc., D.C Mich., 64 FSupp 74S, 752 

40. US —Brogan v National Sure¬ 
ty Co, Mich., 28 set. 250, 253. 246 
US 257, 42 LEd 70>S. 

39 C J p 1386 note 29. 

41. Wash —Mitchell v. Berlin-Mc- 
Nitt Go, 168 P 264, 265, 91 Wash 
682. 

40. Blsotziolty 

From the physical standpoint elec¬ 
tricity IS not a material substance, 
but from the standpoint of parties 
who are selling and buying it at a 
price for measured and ascertained 
quantities it may well be regarded 
as material, especially since it pro¬ 
duces certain definite results in di¬ 
rectly forwarding the progress of 
the work m proportion to the 
amount used and is itself directly 
expended in the process —Johnson- 
Foster Co V D'Amore Const Co, 50 
NE2d 89, 93, 314 Mass 416 
lifiimber 

‘*It la true that the lumber Is not 
consumed immediately, as powder is 
In blasting, nor is it a part of the 
structure In the same sense that 
lumber is that is built into and re¬ 
mains a part of the building, yet, 
for all this, lumber used, as shown 
In the present casa is consumed as 
material necessary to the structure 
just as completely for all lumber 
purposes as If it were burned in the 
using "—Cohn & Goldberg v Walker 
Oonstr Co, 176 SW 536, 587, 181 
Tenn 446. 


Book 

U S —DaviB V Commissioners of 
Sewerage of City of Louis\ille, D 
CKy, 13 FSupp 672. 680 

4aL Vt—U S V. U. S Fidelity & 
Guaranty Co, 71 A. 1106, 1109, 83 
Vt. 94 

39 C J p 1386 note 25 

44 . Cal —^Arata & Peters v Snow 
Mountain Water & Power Co, 267 
P 932, 92 CalApp 227 

Wash—United States Fidelity & 
Guaranty Co v Feenaughtv Ma¬ 
chinery Co, «5 P2d 1085. 1089, 197 
Wash 669 

39 C.J. p 1386 note 23 [c] 

45 . Mich —^Lawson v. Higgins, 1 
Mich 225, 337 

45 . NT—Smull ▼ Delaney, 25 NT. 
8 2d 387, 394, 175 Misc 796 

Tex—Oliver v State. 8 SW2d 184, 
185, 110 Tex Cl 263 

Wash —United States Fidelity & 
Guaranty Co v Feenaughty Ma¬ 
chinery Co, 85 P3d 1085, 1089, 197 
Wash. 569 

60 CJ p 1166 note 27 [a] 

“SnppllM*’ a bzoadsr tarsi 

Md —Fidelity & Deposit Co. of 
Maryland v Mattmgly iLumbor 
Co, 4 A.2d 447, 460, 176 Md. 217 

Mont—Gary Hay & Gram Co v Fi¬ 
delity & Deposit Co of Maryland, 
255 F. 722, 728, 79 Mont 111 

47- NT—Segar v Irish, 282 NTS 
460, 452, 166 Misc 714. 

4S0 


48 Fhraaea 

(1) "Materials used" relates to 
materials or things which have gone 
into the fimshed structure and have 
become a part of it The term 
would also include material which 
was consumed, wasted, or destroyed, 
almost or altogether in the work, 
even though it was not incorporated 
in the structure so as to become a 
constituent part of it—Corpus Jtuls 
dted UL Manon Steam Shovel Co v. 
Union Indemmty Co, 75 SW2d 641, 
542. 643. 255 Ey 817 

(2) "Plumbing material" Is the 
material used in a plumbing job and 
is understood in a general way to 
mean such articles as gas, sewer, 
and water pipes, boilers, sinks, bath¬ 
tubs, etc—^Lanier v Dovett, 313 P 
391, 393, 25 Atiz 54 

(8) "Raw material" see Manufac¬ 
tures 6 8b 

(4) "Unwrought material" Is ma¬ 
terial that has not been worked into 
shape, material which is unlabored, 
unelaborated, rough, and crude, but 
the term also implies a material 
which IS capable of being trans¬ 
formed from its crude state to an 
improved condition, produced by the 
labor to which it may be subjected 
—U. S V Welle, Fargo & Co, 1 Ct 
Oust App 158, 161. 

(6) Other phrases employing the 
word "material" as a noun end as 
to which more recent adjudications 
have not been found see 39 CJ. p 
1386 note 81-p 1887 note 68. 
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as meaning importantessential,50 niore or less 
necessarynot to be dispensed witli;32 of conse¬ 
quence,53 having influence or effect 54 jUso, of the 
substance;55 of soLd or weighty character,56 spe- 
ciflc.57 The teiin is also defined as meamng sub¬ 
stantial,58 as oi>posed to formal ;59 having to do with 
matter, as distiiiguished from form,66 in lespect of 
the material cause ;6i relating to, or eonsi-ating of, 
matter; corporeal; not spmtual; physical 62 

In law Constituting a mattei that is entitled to 
consideration ,63 going to the meiits ,64 such as does 
or would affect the determination of a case, the ef¬ 
fect of an instaument, or the like,66 such as must 
be considered m deciding a case on its merits 66 

Comparisons and distinctions. As an adjective^ 
^^matenal’’ has been held to be synonymous with 


“p€itiuent*'67 and interchangeable with "relevant/*®® 

"^latenal’* has been distinguished from "essen¬ 
tial” see 30 C J 8. p 1228 note 631, "minor,”69 and 
“trivial,”70 and has been contrasted with “casual** 
see 14 C J S p 28 note 19, and “impeitment” see 42 
C.J.S p 403 note 88 

^Tdateiial** is not synonymous with “necessary, 
“relating to,**72 or “touching,**73 and the words “ma¬ 
terial** and “not material*' are absolutely contra^ 
dictory m that they exclude all middle ground and 
together include eveiythmg thinkable.74 

Phrases employing the word “inateiial” as an ad¬ 
jective are set out m the noteJ® 

MATEBIAUTY, The property of substantial im¬ 
portance or influence, ebpocially as distinguished 


4S. Ky—Chase’s Ex'x v Common¬ 
wealth, 145 SW2d 58, 61, 284 Ky 
471—^Pacific' Mut Life Ins Co v 
Arnold, 90 SW2d 44, 48, 262 Ky 

267 

39 C J p 1387 note 67 

50. Ind —^Indianapolis & M Rapid 
Transit Co v Edwards, 74 N E 
588, 634, 86 IndApp 202 

51. Ga—Hartz v Sobel, 71 S E 995, 
1001, 136 Ga 565, 38 LRA.XS, 
397. Ann Cas 1912D 165 

39 C J p 1887 note 68 

52. Ky —^Ray v Commonwealth, 

268 SW 804, 805, 207 Ky 96 

39 C J p 1287 note 69 

53. Ky—Chase’s Ex'x v Common¬ 
wealth, 145 S W 2d '58. 61, 284 Ky 
471—Pacific Mut Life Ins Co v 
Arnold. 90 SW2d 44, 43, 262 Ky 
267—^Ray v Commonwealth. 268 S 
W 804, >805, 207 Ky 36 

39 C.J p 1387 note 70 

54i Wash—^Hansen v Sandvik, 222 
P 206, 207, 128 Wash 60 

89 C J p 1387 note 66 

55. Ind—Indianapolis & M Rapid 
Transit Co v. Edwards, 74 NE 
533, 684, 36 IndApp 202 

56. Ky—Cheuie’s Ex’x v Common¬ 
wealth, 145 SW2d S8, 61. 284 Ky. 
471 

39 C J. p 1387 note 71 

57. Okl—Connecticut Fire Ins Co 
V Georse, 153 P 116, 119, 52 Okl 
432—Thompson v State, 117 P 
216, 224. 6 OklCr 60 

58. Ariz.—Campbell v Temtory, 
125 P 717. 721, 14 Ariz 109 

Ky—Chase's Ex'x t Commonwealth, 
145 SW2d 68, 61, 284 Ky 471— 
Pa^fle Mut Life Ins Co v Ar^ 
nold, 90 SW2d 44, 48. 262 Ky. 
267 

89 C J p 1887 note 74 

59. US—^David Bradley Mfg Co y 
Eagle Mfff Co. Ill, 57 F. 880, 986, 
6 CCA. 661. 


60. Ga—Hartz Y Sobel. 71 SE 995, 
1001, 136 Ga 665, 38 LRA.NS, 
797. Ann Cas 1912D 165 

Ind —^Indianapolis & M Rapid 

Transit Co v Edwards, 74 N E 
633, 534, 36 IndApp 202 
Smularly expressed 
In respect of the matter, as dis- 
tingruished from the form —^In re Na¬ 
tional Lock Co • D C Ill • 9 F Supp 
432, 485 

61. US—^In re National Lock Co, 

BUpxa 

69. B1 —^People y Jones, 92 ni App 
447. 449 

63. Okl—Connecticut Fire Ins. Co 
y Georere, 153 P 116, 119, 62 Okl 
482—Thompson y State, 117 P 
216, 224, 6 OklCr 50 

64, Ga—^Hartz y Sobel, 71 SE 995, 
1001, 186 Ga 585, 38 LRA.XS, 
797, AnnCa8l912D 165 

Ind —Indianapolis & M Rapid 

Transit Co v. Edwards, 74 NE 
533, 634, 86 IndApp 202 
€6. Okl—^Thompson y. State, 117 P> 
216, 224. 6 OklCr 50 
39 C J p 1387 note 83. 

66. Okl—Connecticut Fire Ins. Co 
V. Georere. 153 P 116, 119, 62 Okl 
482—^Thompson y State, 117 P 
216. 224, i6 Okl Cr 50 

67. NT—People v Brill, 166 NTS 
65, 69, 100 Misc. 92 

68. NT—People v Barbuti, 202 N. 
TS 126. 130, 207 AppDiv 285 

68. Ky—^Pacific Mut Life Ins Co 
y Arnold, 90 S.W 2d 44, 48, 262 
Ky 267. 

TOl K7—^Pacific Mut Xiife Ins. Co 
y Arnold, supra. 

71. Iowa.—Johnston v Hooyer, 117 
NW 277, 278, 189 Iowa 148 

NT—Koplin y Hoe, 108 NTS 602, 
608. 123 AppDiv. 827 

72. US—National Labor Relations 
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Board y Goodyear Tire & Rubber 

Co, DC Ohio, 36 F.Supp 413, 415 

73. US—National Labor Relations 

Board v Goodyear Tire & Rubber 

Co, supra 

7-4 Ga —^Bennett v Ware, 61 S E 

'346, 550, 4 GaApp 293 

75. Phrases 

(1) "Material allegation" defined 
see the C J S title Pleading: 5 43, 
also >39 CJ p 1387 note '86, and 49 
CJ p 101 notes 7-10 

(2) "Material alteration" or "ma¬ 
terial changre" and other phrases of 
like import with reference to con¬ 
tractual instruments as between the 
ongrmal parties see Alteration of 
Instruments S 4, as to accommoda¬ 
tion parties of commercial paper see 
Bills and Notes 8 755, as to sureties 
see Principal and Surety 8 124, also 
60 CJ p 116 note 85-p 128 note 11, 
as to contracts of guaranty see 
Guaranty 8 74, and with reference 
to noncontractual instruments see 
references in Alteration of Instru¬ 
ments 8 5 

<8) "Material fact" see 35 C J S p 
885 note 82—p 886 note 86 

(4) "Material income-producing 
factor" with reference to personal 
service corporations see Internal 
Revenue 8 296 b 

(5) "Material mistake" as consti¬ 
tuting grrounds for reformation of an 
instrument see the CIS title Refor¬ 
mation of Instruments 8 25, also 63 
CJ p 928 note 96-p 929 note 1 

(6) "Material variance" between 
pleading and proof as essential in 
order to defeat the right to recover 
see the C.J S title Pleading 8 ®22f 
also 49 CJ. p 807 notes 15-18 

(7) Other phrases employing the 
word "material" as an adjective and 
as to which more recent adjudica¬ 
tions have not been found see 39 C J 

I p 1888 notes 90-15. 
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from formal reqtLirement;^^ also capability of prop¬ 
erly infliieiiciiig the result of a trial.^^ 

For a discussion of what constitutes materiality of 
evidence, with reference to civil eases sec Evidence 
§ 159) and with reference to oiiminal cases see 
Criminal Law §§ 637-€40. Materiality o£ statement 
as an essential element of per]uiy see the C J S. ti¬ 
tle Perjury §§ 9-16, also 48 C.J. p 832 note 3-p 
842 note 13. 

IIATEBIALLY. '^Materially” is used as a legal 
term, having a legal meaning and force/^ and it is 
said that the word moans and is understood the same 
in the ordinary vernacular as in its technical defini¬ 
tion.It is defined as meaning in an important 
manner,SQ regard,or degree essentially 
really,*^ substantially 86 

"Materially” has been compared with, or distm- 
gmshed from, "essentially” see 30 C J S. p 1228 
note 69, and has been held not synonymous with 
"unduly ^*8® 

Phrases employing the word are set out in the 

note.87 

MATEBIALMAN or MATERIAXMEIf. A "mate¬ 
rialman” is one who furnishes material to be used 
in the construction of a building, whether furnished 
direct to the owner or to someone elso.88 The word 
"materialman” is frequently employed in hen law. 


and is defined in this connection in Mechanics’ Liens 
§ 89. 

^^Materialmen’* are persons who furnish material 
to be used in the construction or erection of ships, 
houses, or buildings;88 persons who funush mate¬ 
rials used m the coiistruction or repair of a building 
or vessel 80 The term is not restricted to persons 
who are in the business of furnishing materials or 
who have such materials in their posse8Sion.8i 

MATEBNAL. That which belongs to, or comes 

from, the mothor.92 

MATEBNA MATEBNIS. In French law, a term 
denotmg the descent of pioperty of a deceased pei> 
son derived from his mother to the relations on the 
mother’s side 83 

MATEBEITY. The state or condition of a moth- 
er.84 

MATHEMATICAL. According to mathematics; of 
or pertaining to mathematics.86 The word is some¬ 
times used in the sense of demonstrable by the use 
of mathematies.86 It also means theoretically pre- 
cise.87 

MATHEMATICS. That science, or class of scienc¬ 
es, which treats of the exact relations existing be¬ 
tween quantities of magnitudes and operations, and 
of the methods by which, in accordance with these 


7a us David Bradley ISfg Co v 
Eagle BIfg Co, Ill, 67 F 980, 986, 
6 CCA 661, 

89 CJ p 1888 note 22 

77. NT—^People v Barbutl, 203 N. 

YS. 126, 180, 207 AppDiv 285. 

89 C J p 13S8 note 23. 

7a us —Hoffman v. Supreme 

Council A. Ii. H, CCVa, 85 F 
252, 234. 

7a Wash—Hansen v Sandvik, 222 
P 206, 207, 128 Wash 60 
Sa Ind—Couaine v. Glasahum, 24 
NE2d 1018, 1016, 216 Ind. 481— 
Earle v Porter, 40 N.E 2d 381, 384, 
112IndApp 71. 

81. N.C—State v. Bowen, 89 SE2d 

740, 711. 236 NC 601. 

aa Ind—Couelne v. Glassbum, 24 
NE3d 1018, 1016, 216 Ind 431— 
Earle v Porter, 40 N.E.3d 881, 384, 
112 Ind App 71. 

Iowa—^Arta v. Chicago, R I & P. 

R Co. 38 Iowa 298, 896. 

NC—State v. Bowen, 89 SE2d 740, 

741, 226 N C 601 

sa Mich—Grand Rapids Hydraulic 
Co V Ameiican Fire Ing Co, 53 
NW 588, 539, 93 Ulch 396 

aa Michrand Rapida Hydraulic 


Co. V American Fire Ins Co, su¬ 
pra 

85. Ind.—Cousins v. Glassbum, 24 
NE2d lOie, 1016, 216 Ind 431— 
Earle v Porter, 40 N E Sd 881, 384, 
113 Ind App 71. 

Mich—Grand Rapida Hydraulic Co 
V American Fire Ins Co, 63 NW 
638, '589, 98 Mich 396. 

NC—State v Bowen, 39 SE2d 740, 
741, 226 NC 601. 

sa Iowa.—Walters v, Marshall¬ 
town, 120 NW. 1046, 1048, 146 
Iowa 457, 26 LR.A,NS, 199. 

89 C J p 1388 note 28 [a]. 

87. Phrues 

(1) **MatenBlly and unduly**— 
Walters v Marshalltown, 120 NW 
1046, 1048, 146 Iowa 457, 26 LRA. 
NS, 199 

(2) “Materially false statement in 
writing respecting financial condi¬ 
tion” as employed in the bankruptcy 
law see Bankruptcy S 521 b 

(S) Other phrases as to which 
more recent adjudications have not 
been found see 89 GJ p 1889 notes 
81-88 

8a Or—^Drake Lumber Co v. Lind¬ 
quist. 170 P2d 712. 719, 179 Or 
402 


89. U S —^United States Fidelity & 
Guaranty Co, for Use of Reedy, v 
American Surety Go of New York, 
DC Pa. 25 F.Supp 280, 283 
Ohio —Royal Indemnity Co v Day & 
Maddock Co, 160 NE 426, 427, 114 
Ohio St 58, 44 A.LR 874. 

9a NY—^Material Men's Mercan¬ 
tile AsB*n V Material Men's Credit 
Agency, 191 AppDiv. 78, 180 N.Y 
8 801 

91. US—United States Fidelity ft 
Guaranty Co, for Use of Reedy, v 
American Surety Go of New York, 
D C Pa, 26 F Supp 280, 28>3. 

9a Black L D 

93. Black L D 

9a Black L D 

95. Webster New Int D. 

9a NC—^Brown v House, 24 S^B 
786. 791, 118 NC 870 
"Mathematical demonstration" com¬ 
pared with "moral certainty" see 
Certainty 14 C J a p 110 note 86 

97. Kan—Wall v. Pierpont. 240 P. 
251, 258. 119 Kan 420. 
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relations, quantities sought are deduoible from oth¬ 
ers known or supposed.^ 8 

MATBIOIDE. See Homicide § L 

MATBIOUliA. A register in which are inscribed 
the names of persons who become members of an 
association or society.^s 

Matricula clencorum. In the ancient church, a 
catalogue of the officiating clergyA 
Matricula de conimercto. In Spanish law, regis¬ 
tries of commerce.^ 

Matricula pauperum. In the ancient church, a 
list of the poor to be relieved.^ 

MATBlGEIiATE. To enroll; to enter in a legiB- 
ter; specifically, to enter or admit to membership in 
a body or society, particularly in a college or uni¬ 
versity, by enrolling the name m a register; to go 
through the process of admission to membership, as 
by examination and enrollment, in a society or col¬ 
lege.^ 

Matriculated, To be entered in a umversity is to 
be matnculated.6 

Matriculation is defined as the act of matriculat¬ 
ing.® 

MATEmOlHA DEBEirr ESSE LIBEKA. See 39 
C.J. p 1389 note 50. 

MATEZMOEIAL. Of or pertaining to matrimony 
or the estate of marriage.^ 

liATEIMONIO. In Spanish law, marriage.® For 
the two forms of marriage recognized by Spanish 
law, and for the various Spanish phrases employing 


the word "matrimomo,” see 39 C-J. p 1389 note 64. 

MATEIMOhllOM. As the first word of maxims as 
to which there have been no recent applications see 
39 C J. p 1389 notes 65, 66. 

MATEIMOET. The union of man and woman as 
husband and wife; the married state; marriage; 
wedlock; the relation which is derived from mar¬ 
riage; the status denved from marriage® “Mat¬ 
rimony^' has been held to be equivalent to ‘Ved- 
lock"io 

"‘Lawful matrimony** and “unlawful matrimony" 
It has been said that the terms “lawful matrimony” 
and “unlawful matrimony” are confusing.ii Since 
matrimony is the status denved from marriage, if 
there is such status it is matrimony and therefore 
lawful; and where there is no marriage, ceremonial 
or common, yet the parties cohabit, then for want of 
a better description the phrase “unlawful matri¬ 
mony” IS used.12 The unlawful assumption of mat¬ 
rimonial relations is “unlawful matrimony.”^* 
However, the expression “lawful matrimony” has 
little Significance since there can be no unlawful 
matnmony.i® 

MATEIX. A plaster or papier-mach4 impression of 
type used in stereotypy and electrot3npy;^® a m- 
production made on blotting paper which a customer 
has the printer use by pourmg melted type metal 
thereon, thus obtaining metal reproductions which 
can be used on printing jnresses.i® Printers, news- 
X}apers, and advertisers use this means of making 
further reproductions, insuring uniformity in pzint- 
mg, and permitting the makmg of laige quantities 
of printed matter from one setting of type or one 


sa Webster New Int D. 

■The roles of snrvevlng ... Is 
a branch of the science of mathe¬ 
matics'*—Brown v House, 34 SB 
786. 791. 118 N a 870 
99 l Ga—State v Reaents of Uni¬ 
versity System of Georaia, 173 S. 
B 667. 574. 676, 179 Ga 210. 

1- Ga—State v Regents of Univer¬ 
sity System of Georgia, supra 
8i Bscriche Diccionario, Suplemen- 
to 

S9 C.J p 1889 notes 48-^6 

8. Ga—State v Regents of Univer¬ 
sity System of Georgia, supra. 

^ Ga—State v. Regents of Uhiveiv 
sity System of Georgia, supra. 

a. Ga—State v. Regents of Univer¬ 
sity System of Georgia, supra. 

a. Geu—State v. Regents of Univer¬ 
sity System of Georgia, supra 
Right of a state umversity to charge 


matriculation fees see Colleges 
and Universities S 
7. Black L D. 

Phrases 

(1) “Matnmomal action” defined 
see Actions S 1 a (28). 

(2) “matrimonial cohabitation*’ de¬ 
fined in connection with common-law 
marriage see marriage 9 22, gener¬ 
ally see Cohabitation 14 C.J S p 1812 
note 66 

(8) “Matrimonial domicile'* defined 
generally see Domicile S -I* u con¬ 
sidered with reference to jurisdiction 
of divorce proceedmgs see Divorce S 
71 and as affecting junediction of 
foreign courts see Divorce 5 682 c, 
as affecting Jurisdiction in actions to 
annul meunage see Marriage 5 62 
Choice of “matrimonial domicile** see 
Husband and Wife 9 10, law of 
“matrimonial domicile** as govermng 
relationship of husband and wife see 
Husband and Wife 9 7, and as gov- 
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ernmg community property rights 
see Husband and Wife 9 466 a; 
change of “matrimonial domicile” as 
affecting law governing wife’s sepa- 
latc estate see Husband and Wife 9 
227. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 39 dJ. p 1389 notes 
59, 60. 

8. Bscriche Dicdonano. 

9. ND—State v Coliton, 17 NW.2d 
646, 649, 660, 78 ND. 682, 156 AXb 
R 1408 

10. N.D—State v. Coliton, supra* 

11. ND—State v. Coliton, supra. 
19. ND—State v. Coliton, supra, 
la ND—State v Cohton, supra. 

14. ND—State v, Coliton, supra. 

16. Webster New Int. D 

la 111 —R G Blectrotype iCo, v. 
Amea 4 N.B2d 476, 864 lU. J860. 
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pattcm.^^ TVhun used in connection with a mono¬ 
type machine a matn^c is a metal mold containing 
a negative of a character into which molten type 
is forced by the monotype machine to create a smgle 
piece of type.i8 A matnx is also called a “mat 

In the ciVil law, the protocol or first draft of a 
legal instrument fiom which all copies must be 
taken-0 

MA.TB1Z. In Spanish law, the oiiginal or record¬ 
ed copy of a pnbhc lUbtiument 

MATRON. A married woman, an eldeily wo¬ 
man ;22 also, a head of any institutionthe family 
head or superintendent of any institution; a head 
nurse in a hospital.^^ 

Matron as an officer of a 3 ail or prison entitled to 
compensation see the C.J.S title Prisons § 10, also 
50 C J p 337 note 71; and as a police officer see the 
G.J.S. title Municipal Corporations § 590, also 43 
GJr. p 822 note 52-p 823 note 58. 

MATRONS, JURY OF. Such a jury is impaneled 
to try if a woman condemned to death is with 
child.25 

MATTR. A product obtained in smelting sulphide 


ores of oei-tam metals, as copper, lead, or nickel 
It is crude metal combined with more or less sul¬ 
phur, and lequires to be further purified 26 

MATTER. The word "matter’^ is of broad signifi- 
cation,27 having several meanings,28 and therefoore 
vanonsly defined 29 It has been defined as that with 
regard to or about which anything takes place or is 
done, the subject of action, discussion, considera¬ 
tion, the thing aimed at, treated of, or treated;20 
some substance or essential thing, opposed to form.8^ 
Also, affair; basmess.22 It has likewise been de¬ 
fined as that of which any physical object is com¬ 
posed; material; snbstance, constituents, ele- 
ments.22 In connection with this meaning it has 
been said that matter is divided into three general 
classes, animal, vegetable, and mineral 26 

In laiu It has been said that the most general le¬ 
gal meaning of the word is facts; substance, as dis- 
tmgnished from form;26 a fact or facts constitut¬ 
ing a whole or a part of a gronnd of action or de¬ 
fense.*® 

Comparisons and distinctions 'Matter’’ has been 
held to be synonymous with "fact” see 35 C.J.S. p 
385 note 28, and “subject.”*'^ 

Phrases employing the word are set out in the 
noto.28 Other phrases as to which more recent ad- 


17. m—^A. R C Electrotype Go v. 

Ames, supra 
89 O J p 1^89 note 70 
ISi IT 8 —^American Type Founders 
▼ Lanaton Monotype Machine Co, 
IXCPa, 45 FSupp 531 633 
19u M Y —Finnegan v Butler, 182 
N.TS 671, 678. 112 Misc 260 
Ml Tez—^Downing v Diaz, 16 SW. 

49. 58, 80 Tez 436 
8Xi Escriche Diccionano 
aa. Black L D 

28. Mich—'Fisher v Gardnier, 150 
NW. 858, 359, 183 hlich 660 
ai. Mich—Fiaher ▼ Gardnier, su¬ 
pra. 

as. Black L D. 

See Criminal Law | 1568 
as. ns — ^Handiaw, Fuller St Good¬ 
win V. tJ S, 11 CtCustApp 3, 10. 
a7. Pa.—Williamsport v. Citizens 
Electric Co, 72 Pa Super 452, 436. 
aa N.Y —^Rubin y, Sheldon, 324 N 
TS 840. 342, 130 Misc 588 
aa. NY —^Rubin v. Sheldon, supra. 

sa Va—John Diebold St Sons Stone 
Go y Tattbraon, 80 S E 6S5, 387, 
116 Va 766 

3L Ala—^Douglas* y, Beasley, 40 
Ala 142, 148 

92m Bjbm —Carter y McPherson, 177 
P. 588. 584, 104 Kan 59. j 


38. Wohster New Int D 
34. Ill—^Emder y La Salle County 
Carbon Coal Go, 141 NE 587, 589. 
810 111 126 
40 CJ p 786 note 51 

36. NY.—Rubin y Sheldon, 324 N. 
YS. 840, 342, 180 Miac 6S8 

33. Ind—^Nelson y Johnson, 16 Ind 
329, S82 

NT—Rubin y Sheldon, 334 NTS 
840, 343, ISO Misc 58S 

37. Ind—Clarke y Daxr, 60 NE 
688. >690. 156 Ind 692 

38L FlinUiSS 

(1) Judicial matter” see Actions 
11 h (1) (a) 

C3'» “Matter in controyexay," “mat¬ 
ter in dispute,** and *7natter in de¬ 
mand” as synonymous with "amount 
m controyersy” see 8 OJS p 1667 
note 4 

(3) “Matter in deed” see 86 CJ S 
p 165 note 44 

(4) “Matter in di&pute” see 37 CJ 
S p 352 note 27 

(5) * Matter in pais,” matter of 
fact that IS not in writing—Black 
L D “In pais” see 42 CJS p 488 
notes 84, 86. 

(6) “Matter of course;” anything 
done or taken in the course of rou¬ 
tine or usual procedure, which is 
permifcsible and valid without being < 
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specially applied for and allowed — 
Black L D 

(7) “Matter of fact” as the anUth- 
esia of '*matter of law** and “mat¬ 
ter of opinion” see 86 C J B p 886 
note 87 

(8) “Matter of form” see 87 CJS 
p 114 notes 49-52 

(9) "Matter of record,” any judi¬ 
cial matter or proceedmg entered on 
the records of a court, and to be 
proved by the production of such 
record—^Black L D 

(10) "Matters of subsistence for 
man,” a phrase which comprehends 
all articles or thmgs, whether ani- 
xnal or vegetable, living or dead, 
which are used for food, and wheth¬ 
er they are consumed in the form in 
which they are bought from the 
producer, or are consumed only after 
undergoing a process of preparation, 
which is greater or less, according to 
the character of the article—Sledd 
y Commonwealth, 19 Gratt 618. 823, 
10 Va 613, 822 

(11) “Matter of substance," that 
which goes to the ments, the op¬ 
posite of matter of form—^Blaok L 
D—39 CJ p 1890 note 92 

(12) “Pnnted matter,” in its ordi¬ 
nary meaning, a paper, or some oth¬ 
er like substance, commonly used for 
the purpose, pnnted m the ordinary 
or usual way —Forbes Lithograph 
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MATTER-^MAXIMrM 


judications have not been found see 39 C J p 1391 
ZLotesf 94-25. 

MATT7BE. To bring or hasten to maturity; toper- 
feet; to advance toward maturity; to become npe,^^^ 
to hasten the due dale.^0 

MATURELY, The adverb of “matui’o 

MATURITY. State or quality of being mature, 
full development; also, a becoming due The 
term has been used as meaning lawful age,major¬ 
ity the time of becoming marriageable,also, 
the combined result of age and education 

It has been held that it is not synonymous with 
^‘legal majority 

The term “matuiity’’ is defined or discussed with 
reference to bonds see Bonds § 93 b (1); commer¬ 
cial paper see Bills and Notes § 215 a; contracts 
generally see Gontiacts § 304; and policies of in¬ 
surance see Insurance § 49. 

MATUnORA SUNT VOTA MULIERUM QUAM 
VIRORUM. See 39 C.J. p 1392 note 4S, 

MATZOON. The Armenian name for fermented 
inilk.48 

MAUEIA. A Hawaiian word meaning toward the 
mountain, or away from the sea ^8 

MAUSOLEUM. Defined and distinguished from 


"cemetery" and from "tombstone" see Cemeteries 

§ 1 . 

MAXIM. An established principle or proposition; 
a prmciple of lav>- universally admitted, as being a 
correct statement of the law, or as agreeable to nat¬ 
ural reason It has been said that maxims are but 
attempted general statements of rules of law and 
are law only to the extent that they are applied in 
the adjudicated cases 

Equitable maxims and the principles governing 
their application aie treated in Equity §§ 89-111; 
the common law maxims are discussed in Common 
Law § 14. Particular maxims will be found 
throughout this work m their proper alphabetical 
Older. 

MAXIMA, MAXIME, or MAXIMUS. As the first 
words of maxims as to which there have been no re¬ 
cent applications see 39 C J. p 1392 notes 2-4,14-51. 

MAXIMUM. There is neither diffeienoe in nor 
shades of meaning given hy lexicographers and the 
courts to the word "maximum '^52 Jt is an adjec¬ 
tive,® 3 the superlative of "great,”®implying the 
comparison of one thing with another of a lesser de- 
gi’ee.®® 

"Maximum" is universally defined to mean the 
highest or greatest amonnt, quality, value, or de¬ 
gree;®® the greatest ;®7 the greatest m quantity or 


Mfff Co V Worthingrton, C C Mcubs . 
26 F <899, 900 Imposition of duty 
on printed matter see Customs Du¬ 
ties 5 44 

(13) ''Tabular matter." in the 
printing trade, matter set up in the 
form of a table, with flsrures one 
under the other, so as readily to ex¬ 
hibit to the eye the information to 
he conveyed, and which requires two 
or more justifications—^Muiray v 
Aufflaize County, 1 Ohio X P N S 89, 
92 

89. Webster Xew Int D. 

Phrases 

(1) "Permitting certain weeds to 
grow or mature and go to seed" as 
creating liability see Agriculture 8 
25 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 189 CJ p 1391 note 
89 

40u Tex—-Vestal v Texas Employ¬ 
ers' Ins Ass’n, ComApp, 285 SW. 
1041, 1046. 

41. Webster New Int D. 

89 C J IP 1891 note 40. 

48. Webster New Int D. 


43. Hd—Caipenter v Boulden. 48 
Xld 122, 129 

89 C J p 1391 note 42 

44. NY—Ciuiksbank T Cruikshank, 
80 NYS 8. 11, 39 Misc 401 

45. Ga—Robertson v Johnston, 24 
Ga 103. 108 

46. N J —Condict v King. 18 X J 
Eq 3 f 5. 380 

47. X J —Condict v King, supra 

48. X Y —^Dadiman v Theodorian, 
37 XYS 611, 612, 15 Misc 300 

49. ns—De Fries v Scott. CCA 
Hawaii, 268 F 952, 953 

60l Black L D 

39 C J p 1392 note 1 Ul-Cc], [e] 

Sir Ptedezgiok Pollock’s statement 
"A maxim is a symbol or vehicle 
of the law, so far as it goes, it la 
not the law itself, still less the 
whole of the law, even on its own 
ground."—Swetlemd v Curtiss Air¬ 
ports Corporation, DC.Ohio, 41 F2d 
929, 986 
PbuEims as 

"In Yarmouth v France, 19 QBD 
647, 658, 17 E R.C 217, Lord Esher 
said: *I need hardly repeat that I 
detest the attempt to fetter the law 
by maxims They are almost in¬ 
variably misleading; they are for 
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the most part bo large and general 
in 'their language that they edaays 
include something which really is 
not intended to be included In 
them'"—Swetland v Curtiss Air¬ 
ports Corporation, supra 
51. U S —Swetland v Curtiss Air¬ 
ports Corporation, supra 
68. Ill —^Howeaqua Coal Corpora^ 
tion V Industrial Commission, 195 
XE 607, 610, 1360 Ill 194. 

63. Wash —^Poolman v Langdon, 
162 P 678, 580, 94 Wash 448 
6^ Mich—^In re Manaca, 110 XW. 
76. 77. 146 Mich 697 

66. Cal—Stevenson v Fleming, 117 
P2d 717, 720. 47 CalApp2d 225 

66L 111 —^Moweaqua Coal Corpora¬ 
tion V Industrial Commission, 195 
XE 607, 610, 860 Ill 194 

PhXOBM 

(1) "Maximum rent date" method 
of rent control under the Emergency 
Price Control Act see the C.J S. title 
War 8fi 19, 20 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 89 CJ p 1892 notes 
11-18 

67. Mich—^In re Manaca, 110 XW. 
T'S, 77, 146 Mich 697. 
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highest in degree attainable or attained the 
greatest possible amoimti quantity, or degree the 
greatest quantity or value attainable in a given 
oase;®0 the utmost esiient or limit also, the 
greatest or highest allowed by law or authonty.62 

It IS the opposite of '^minimum.”®® 

MAT. 

As a Noun 

As a proper noun, ‘'May,” the fifth month of the 
year, containing thirty-one days.®® 

As a Verb 

-In GeneraL Generally speaking, ‘*may” is an 


aumliary verb.®® It is an elastic word®® of most 
common use,®7 having a wide scope of meaning®® 
or having various meanings,®® the particular mean¬ 
ing often being dependent on the context^® or the 
connection in which it is used.^^ As a general rule, 
it IS construed in its ordmaiy and usual signiflcsr 
tion where no intention to the contrary is shown.^® 

As an auxJiaiy verb, "may*' is used for the pur¬ 
pose of qualifying the meaning of another verb by 
expressing ability,78 competency,7® contmgenGy,7® 
liability,7® possibility,77 probability,78 or potential- 
ity.79 

-^As Permissive or mandatory. The verb "may” 

may be, and usually is, employed as implying per- 


Sa Ohio—state ez rel B&sle v In- 
dustnal CominiBsion, 62 X.E 2d 
748, 747. 142 Ohio St 426 

Wash.—^Poolxnan v Lansdon, 162 F 
678, 680. 94 Wash 448 

SS. Cal—Stevenson v Fleming. 117 
F.2a 717. 720. 47 Cal App 2d 223 

eOL Mich—In re Manaca, 110 NW 

75. 77. 146 Mich. 697. 

ei. Ohio —state ez rel Engle ▼ 
Industrial Commission, 62 X E 2d 
748, 747. 142 Ohio St. 426 

68. Wash—Poolman ▼ Ijangdon, 
162 P. 678, 680, 94 Wash 448. 

63. Ohio —State ez rel Bngle v 
Industrial Commission, 53 X E 2d 
748. 747, 142 Ohio St. 425. 

84, Webster New Int I>, 

69 aJ. p 1892 note 62. 

eSi Del—Ooipu Jiuls dted In Bird 
V Wilmington Soc o£ Fine Arts, 
•43 A.2d 476, 491 

Pa.—^Marshall v Pennsylvania Sav 
Building & Loan Ass’n, 176 A. 789, 
740. 116 Fa Super 296. 

Tenn—Oorpu JUzls auoted la Black 
V. State, 290 8 W. 20, 21, 154 Tenn 
88 

89 aj p 1892 note 68. 

66L Iowa.—U&lon Trust 4b Sayings 
Bank v Blair^Harper Seed Co., 202 
XW, 838, 841, 200 Iowa 874. 

Minn —^In re Tnisteeshlp of First 
Minneapolis Trust Co., 277 XW 
699, 902, 202 Minn. 187. 

67. U.S—Lewiston Milling Co. v 
Cardiff, CCAIdaho. 266 F. 766. 
769. 

Tenn—Oozpiui Juds gnotod In Black 
V. State, 290 SW. 20, 21, 154 Tenn 
68 

ea Mo —^Reynolds v. St Louis 
Transit Co, 88 B.W 60, 68. 189 1 
Mo. 408. 107 Am SB 860. 


Tenn —Ooipus Juris quoted In Black 

V State, 290 SW 20. 21. 164 Tenn 
88 

Utah —Corpus Jans ntsd In Rlinge 

V Southern Pac Co.. 67 P 2d 867, 
872, 89 Utah 284. 

69. Tenn—Corpus Juris guoted In 
Black V State, 290 SW. 20, 21, 154 
Tenn 88 

Utah—Corpus JUrls oltsd In Klinge 
V. Southern Pan. Co. 57 P2d 867, 
372, 89 Utah 284 
89 C J p 1892 note 68 

70. Tenn—Corpus Juris guotsd la 
Black V Stata 890 SW 20. 21. 164 
Tenn 88 

39 C J p 1892 note 64. 

71. Maas—^Boston & A B Co v 
Xew York Cent R Co. 158 XE 
19, 21. 256 Mass 600 

ChmUarly expressed 
The construction to be given the 
word is to be determined by the in¬ 
tention gathered from the connection 
in which it IS used—^Rural Agr 
School Dist Xo. 1, GrOBse Pointp 
Tp, Wayne County, Mioh v Goard- 
lan Nat Bank of Commerce of De¬ 
troit, D C Mioh, 6 F Bupp. 482, 488 

78. Tenn.—Corpus Juris guotsd In 
Black V State, 290 S W. 20, 81, 
164 Tenn 88 
89 C.J p 1898 note 66. 

Sunllarty eaprassad 
The UBuaJ connotation of the word 
“mair" must be recognised unless the 
context requires other meanings — 
State v. Mclntyra 66 P3d 879. 881, 
98 Utah 177. 

78. Tenn.—Corpus Jons guotsd tn 
Block V. State, 290 SW 20, 21, 164 
Tenn 88. 

89 C J. p 1892 note 56. 

76. Or.—^Henry v. Postal Tel Go. 

197 P. 258, 260, 100 Or 178 
Tenn—Corpus Jans quoted in Black 

V State, 290 S.W. 20. 21, 154 Tenn 

88 . 

78w Del.—Corpus Juris dtad In | 

456 


' Bird V Wilmington Soc. of Fine 
I Arts, 48 A 2d 476, 491 
Tenn—Corpus Juris guotsd In B'ack 

V State. 290 S W 20, 21, 164 Tenn 
88 

39 C.J. p 1392 note 58. 

76. Tenn—Corpus Juris quoted In 
Black Y State, 290 S.W. 20, 21, 164 
Tenn 88 

39 C J p 1892 note 69. 

77. U S —U B V Lexington Mill 4b 
Elevator Co. Mo, 84 SCt. 887, 840, 

232 US 399. 68 LEd 658, LB.A 
1916B 774—LewisLon Milling Co 

V Cardiff, CCAIdaho, 266 F. 768, 
766 

Del—Corpus Juris dtcd m Bird v 
Wilmington Soa of Fine Arts, 48 
A 2d 476, 491 

ni —^Home Ins Co. ▼. P. 4b P. U. By 
Co. 78 Ill App 137, 140. 

XC—Wilts Veneer Co. y Ange, 80 
SE 886, 888, 166 X C 64 
Or—^Henry v Postal Telegraph Go, 
197 P 268, 260, 100 Or. 179. 

Tenn—Corpus Juris quoted in Black 

V State, 290 B.W. 20, 21, 154 Tenn 
88 

78. -US—U B. V. Lexington Mill 4b 
Elevator Co, Mo, 84 SCt. 837, 840, 

233 US 899, 68 LEd 668. LB A 
1916B 774—^Lewiston Milling Co v 
Cardiff, CCAIdaho, 266 F. 763, 
766 

Del—Corpus Jails dtsd in Bird v 
Wilmington Soc. of Fine Arts, 48 
A 2d 476, 491. 

Ill—^Home Ins Co v. P. 4b P. U 
By. Co, 78 Ill App 187, 14Q. 

Or—Henry v Postal Telegraph Co, 
197 P 668, 260. 100 Or 179 
Tenn—Corpus juris quoted in Black 

V State, 290 S W. 20, 81, 164 Tenn 
88 

79. X.G—Wilts Veneer Go. v. Ange, 
80 SE 886. 888, 166 XO. 64 

Tenn—Corpus juris quoted In Black 

V State, 290 S.W, 10, 81, 164 Tenn 
88. 
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MAT 


xnissive^O or discretional,and not mandatory, 
action or conduct; or it may be employed as im¬ 
plying imperative or mandatory action or conduct.^3 
More specifically, ''may” has been construed some¬ 
times to mean "shall,and sometimes not to mean 
"shall;”®® sometimes to mean "must,”®® and some^ 
times not to mean "must;”®? sometimes to mean 
"must” or "shall,”®® and sometimes not to mean 
"must” or "shall ”®® Whether the irord is to be con¬ 
strued as mandatory or as permissive is to be de- 
termmed in each case from the apparent intention 


os gathered from the context,®® considering the 
whole instiument in which it is used;®i and it is al- 
wa 3 rs construed in a permissive sense unless neces¬ 
sary to give effect to the intent m which it is used.®® 

In continuation of the idea previously expressed 
that "may” usually is employed as implymg permis¬ 
sive or discretional rather than mandatory action or 
conduct, it has been held that "may,” m its ordinary 
and primary signification, is a word of permission®® 
and is not a word of command.®^ It mdicates, im¬ 
ports, or denotes permission,®® discretion;®® liher- 


80. Ill—^Rankin v Rankin, 64 NE 
2d 68, 69, 822 IllApp 90 

ND—Oorpna Juz.b anoted an Mune 

V Cavalier County. 278 NW 248, 
248, 68 ND 242 

Tenn— CorpuM Jozis quoted in Black 

V State, 290 S W 20, 21. 154 Tenn 
88 

39 C J p 1898 note 67 

81. Ill—Rankin y Rankin, 54 N.l! 
2d 68, 69, 322 Ill App 90 

ND—OorpiiB JliTlfl quoted la Mune 

V Cavalier County, 278 NW. 248, 
248, 68 ND. 242 

Tenn—CoipuB Jurle quoted la Black 

V State, 290 SW 20. 21. 154 Tenn 
88 

89 C J p 1398 note 68. 

88. Ill—Rankin v Rankin, 54 Nil 
2d 68. 69. 822 Ill App 90 
NJ—Wemple v B F Goodrich Co. 

12 A 2 d 716, 718, 127 NJEq 338 
ND—OoxpuB JUzlB quoted la Mune 

V Cavalier County, 278 NW 243, 
(248, 68 N D 242 

Tenn —CozpuB JUxIb quoted la Black 

V State, 290 SW 20, 21. 164 Tenn 
88 

89 C J. p 1898 note 69. 

Binulaxly eapreBBed 
Taken in its ordinary colloquial 
Bense, the word “may” implies no 
mandate—^Wemple v. B F Goodrich 
Co, 12 A 2d 716, 718, 127 N JSq 333 

83. ND—CorpUB JtulB quoted la 
Murle V. Cavalier County, 278 N 
W. 248, 248, 68 N D. 242 

Tenn—OoxpuB JnxlB quoted la Black 
V. SUte, 290 SW 20. 21, 154 Tenn 
88 

89 C J p 1398 note 70. 

Stullazly stated 

(1) The word “tnay” 1 b usually 
permieeive rather than mandatory In 
meaning although it often expreaaes 
a peremptory command—^In re Bdel- 
muth *3 Betate, 62 N.Y.S2d 708, 713. 

(•2) The word “may," ordinarily 
permiBsive in quality, u frequently 
given a mandatory meaning —Du¬ 
pont V Mills, 196 A. 168, 173. 9 Hhrr, 
Del, 42. 119 AL..R. 174. 

84. U.S.—^Rurad Agr. School Diet 
No. 1, Groeae Pointe Tp, Wayne 
County, Mich y. Guardian Nat 
Bank of Commerce of Detroit, D.C 
Mich., 6 F Supp. 482. 488. 


ND—Corpus JnziB quoted in Mune 

V Cavalier County, 278 NW 243 
248. 68 ND 242 

Iowa—^Lincoln Nat Life Ins. Co v 
Fischer. 17 NW2d 278, 277, 235 
Iowa 506 

Tenn—Corpus JUns oited la F'ske v 
Grider. 106 SW2d 553. 555, 171 
Tenn 665—Corpus Juris quoted In 
Black V State. 290 S W 20, 21, 154 
Tenn 88 

Tex— Robs v Tide Water Oil Co, 
145 SW2d 1089, 1092, 136 Tex 66 
89 G J p 1393 note 71. 

85. N D —Corpus Jturls quoted in 
Mune V Cavalier County, >378 NW 
243. 248, 68 ND 242 
Tenn—Corpus Juris quoted la Black 

V State. 290 SW 20, 21. 154 Tenn 
88 

89 C.J p 1393 note 72 
Se. us—^Rural Agr School Dist 
No 1. Grosse Pointe Tp. Wayne 
County, Mich v Gua' dian Nat 
Dank of Commerce of Detroit, D 
CMich. 6 FSupp 483, 488 
Ga—^Weesner-Wilkinson Co v Col¬ 
lier, 8 SB 2d 171, 176, 62 GaApp 
457 

ND.—Corpus Jtirls quoted la Mune 

V Cavalier County. 278 NW 248, 
248, 68 ND 242 

Tenn—Oorpna Jtizis quoted la Black 

V State, 290 SW 20, 21. 154 Tenn 
88 

Utah—Corpus juris oited la Klinge 

V Southern Pac Co, 67 P 2d 367, 
372, 89 Utah 284 

89 C.J p 1898 note 78 

87. N D.—Corpus JUns quoted la 
Mune V Cavalier County, 278 N- 
W 243, 248, 68 ND 242 
Tenn—Corpus juris quoted la Black 

V. State, 290 S W 20, 21. 164 Tenn 
88 

39 C.J. p 1894 note 74 

sa ND—Corpus juris quoted la 
Mune V. Cavalier County. 278 NW. 
248, 248, 68 N.D 242 
Tenn—Corpus JUzls quoted la Black 

V State, d90 S.W 20, 21, 164 Tena 
88 

89 C J. p 1394 note 76 

89. N D —Corpus Juris quoted la 
Mune Y. Cavalier County, 278 N 

W. 343, 248, 68 ND 342 

Tenn—Corpus Juris quotsd la Black 
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y State, 290 SW. 20, 21, 364 Tenn 
88 

39 C J p 1894 note 76 

90. ND—Corpus Juris quoted la 
Mune V Ca\alier County, 278 N. 
W 243. 248, 68 ND 213 

Tenn —Corpus juris quoted la Black 
V, State, 290 S W 20, 21, 154 Tenn. 
88 

Tex—Ross V Tide Water Oil Co., 
145 SW2d 1089, 1092, 136 Tex. 
66 

89 C J p 1394 note 77 
Suiillarly expressed 
The use of the permissive word 
"may" is always to be considered in 
connection with its context and sub¬ 
ject matter.—^Wilson-Weesrer-Wil- 

kinson Co v Colher, 8 S B 2d 171, 
176, 62 GaApp 457. 

91. ND—Corpus Juris quoted la 
Mune V Cavalier County, 278 N 
W 248, 248, 68 N D 242 

Tenn—Corpus Juris quotsd la Black 

V State, 290 S W 20. 21, 164 Tenn. 
88 

39 C J p 1894 note 78. 

98. N D —Corpus Juris quoted la 
Mune V Cavalier County, 278 N. 
W 248, 248, 68 ND 242. 

Tenn —Corpus Juris qacted la Black 

V State. 290 B W. 20, 21, 164 Tenn. 
88 

39 C J p 1394 note 79 

98. NJ—Wemple v B F Goodrich 
Co, 13 A 2d 716, 718, 127 N J.Eq. 
838 

Tex—^R obs V. Tide Water Oil Co, 

145 SW2d 1089, 1093, 136 Tex 
66—Samuell v. Amencan Mort¬ 
gage Corporation, CivAjpp, 78 S.W. 
2d 1086. 1040. 

94. Tex —^Ross v. Tide Water Oil 
Co., 146 S W 2d 1089, 1092, 136 Tex 
66 . 

95. Kan—State v Howland, 110 P. 
2d 801, 807, 158 Kan 862 

Ky —City of Dawson Springs ▼. 
Hamby, 117 S.W.2d 204, 209, 278 
Ky 628 

Tex—^Ross v. Tide Water Oil Co, 

146 S.W.2d 1089, 1092, 186 Tex. 
66 

Utah —State v McIntyre, 66 P.8d 
879, 881, 92 Utah 177. 

9a Mass.—Irwin v. Justice of Mu- 
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ty,®7 liberty to do;58 privilege;®® lack of re¬ 
straint;^ opportunity® It imports a gzant of op- 
2 )ortuziity or power and is never properly used m a 
denial, a restriction, or a limitation, except in con¬ 
nection with tho word It has been defined 

as meaning to have permission; to be allowed;^ to 
have the power,^ to be able,® to do a given thing. 

-^As Ihdicatmg Possibility, Probabihty, Poten¬ 
tiality, or Contingency. In one of its usable senses^ 
the verb “may" comprehends the idea of possibili¬ 
ty,® and, so used, becomes equivalent to the expi^s- 
sion “might possibly.^® It has been defined as to be 
possible.^® 

It has been said that the word “may’’ itself nat¬ 
urally looks to the futuie and indicates doubt in¬ 
stead of oertamty;^^ it does not cany the idea of 


I'easonable certainty on the one hand,^® and it does 
not always imply mere conjecture on the other, 
but IS suggestive of possibility or contingency, and 
negatives absolutism with reference to a future hap¬ 
pening or event However, the word may com¬ 
prehend the idea of probabihty,^® and also the 
thought of what is, with more oi less certainty, +« 
be expected 1® Whether it carries the thought of 
probability,!^ or of possibihty and not probabihty,!® 
often depends on the context. It has been said that 
it comprises all the possible rather than the rea- 
sonabl 3 ' probable oonsequenoes,!® bat that it is not 
to be taken as including every conceivable possibil¬ 
ity,®® and that it must be reasonably apphed,®! 
mg m mmd the purpose in view.®® “Hay,” as im¬ 
plying abihty or possibility, now oftener expressed 
by the verb “can,”®® means potentiality.®^ 


nicipal Court of Brighton Diet., 10 
NE2d 92. 93. 298 Mass 158 
Tex —Robb v Tide Water Oil Oo, 
145 SW2d 1089. 1092. 186 Tex 
66 

97. Kan.—State v Howland. 110 P 
3d 801, 807. 158 Kan 863 
Kr—City of Dawson Springs v 
Hamby, 117 SW2d 204. 209, 273 
Ky. 523 

ea Utah— state v McIntyre, 66 P 
2d 879, 881, 92 Utah 177. 

99. Utah—State v McIntyre, supra 
1. Utah—State v McIntyre, supra 
9. Kan—State v Howland, 110 P 
2d 801, 807, 168 Kan 352. 

Ky—City of Dawson Springs v 
Hamby, 117 SW2d 204, 209, 278 
Ky 628 

8. Utah—Stats v McIntyre, 66 P 
2d 879, 881. 92 Utah 177. 
a Iowa—^Bechtel v Board of 

Sup'rs of Winnebago County, 251 
NW. 688, 685, 217 Iowa 261. 

Mo—High V Qumey, O & K c R 
Co.. 800 SW. 1102, HOC. 818 Mo 
444—Hall V Wabash R. Co , 80 Mo 
App 468. 470 

Tenn—Oorpua Jnxls quoted la Black 
V State, 290 S.W. 20. 21, 164 Tezm 
88—^Hartfbrd Accident & Indemni¬ 
ty Co V, White, 116 SW2d 249, 
261, 22 Tenn App. 1. 

A. Gal—National Auto & Cas Ina 
Co V. Gameon, 178 P2d 67. 68. 76 
Cal App 2d 415 

ND—^Mune v. Cavaber County, 278 
NW 248. 248, 68 ND 242. 
aixmlaHy defined 

To have the power or ability.— 
Bechtel V. Board of Sup'rs of Win¬ 
nebago County, 261 NW. 688, 685. 
217 Iowa 251 

CL ND—^Mune v Cavalier County, 
278 N.W 248, 248, 68 ND 342. 

7. Mo—^Dean v Kansas City. St Li 
& C R Go. 97 S.W. 910, 913, 199 
Mo. 886. I 


Neb—Corpus Juris quoted la State 
ex rel English v Ruback. 281 N 
W 607, 610, 135 Neb 335 

8. Del—Ck>xpus Juris olted aa Bird 
V Wilmington Soc of Fme Arts, 
43 A 2d 476, 491 

Kan.—State v Howland, 110 P 2d 
801, 807. 163 Kan 352 
Ky —City of Dawson Springs v 
Hamby, 117 SW2d 204, 209, 278 
Ky 528 

Neb—Goxpnis Jons quoted ia State 
ex rel English v Ruback, 281 N> 
W 607. 610, 186 Neb 886 
39 C J p 1894 note 81 

9. Neb —Corpus juris quoted aa 
State ex rel English v. Ruback, 
281 NW 607, 610, 185 Neb 836 

89 C J p 1894 note 82 

la D.C—Owen V Kelly, 6 DC 191, 
198 

Neb—Corpus Juris quoted la State 
ex rel English v Ruback, 281 N 
W 607, 610, 185 Neb 336 
'The word 'may' includes in Its 
definition poeeibillties "—State ex 

rel English v Ruback, 281 N W 607, 
610, 185 Neb 885 

11. Mass—^Boston & A. R Co v 
New York Cent R. Co, 158 NE 
19, 21. 266 Mass 600 

UL Mo—Evans v. Parmers Eleva¬ 
tor Co. 147 SW2d 698, 601, 247 
Mo 826 

13L Iowa—Steburg v Vincent Clay 
Products Co, 155 NW 887, 342, 
178 Iowa 248. 

89 C J p 1894 note 84 [a]. 

14L NY—Shells v. Flynn, 899 N.Y 
S. 64, 78, 164 MiBC. 808. 

15. Del —Corpus Jnss olted la Bird 
v. Wilmington Soc. of Fme Arts, 
43 A.2d 476, 491 

Neb—Clorpua Juris quoted ia State 
ex rel English v. Ruback, 281 N 
W. 607, 610, 185 Neb 885. 

89 C J. p 1894 note 84. I 
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16. Neb —dorpnfi Juris quoted IA 
State ex rel English v Ruback. 
281 NW 607, 610, 135 Neb 886 

89 C J p 1895 note 86 

17. Mo —^Reynolds v St Louis 
Transit Co, 88 S W 50, 68, 189 Mo 
408, 107 Am S R 860 

Neb—Corpus JUrls quoted ia State 
ex rel English v Ruback. 281 N 
W 607, 610, 185 Neb 886 

18L Neb —Corpus Juris quoted la 
State ex rel English v. Ruback, 
281 NW 607, 610, 186 Neb 885— 
Henry v Omaha Packing Co, 115 
NW 777, 780, 81 Neb 287 

19. US—^Lewiston Milling Co. v. 
Cardiff, CCA Idaho, 866 F 768. 
768, 759 

Neb—Corpus JUrls quoted ia State 
ex rel English v Ruback, 281 N 
W 607, 610, 186 Nsb 835 

9J0. US—Lewiston Milling Go. v 
Cardiff, CCA Idaho, 266 F. 768, 
768, 769 

Neb—corpus Juris quoted la State 
ex rel English v Ruback, 281 N 
W 607, 610, 186 Neb 886 

SI. U B —^Lewiston Milhng Co ▼ 
Cardiff. CGAIdaho, 268 F 768, 
768, 769 

Neb—Corpus Juris quoted la State 
ex rel Engliah v Ruback, 281 N 
W 607. 610, 186 Neb 885. 

SSi ns—^Lewiston Milling Co v 
Cardiff, C.CAIdalio, 266 F 753, 
768. 759 

Neb—Corpus JUrls quoted u State 
ex rel. EngllBh v. Ruback, 281 N 
W 607, 610, 185 Neb. 885. 

SSL N.C—Wilts Veneer Oo ▼ Ange, 
80 SE 886, 888, 165 N.C 64. 

S4. N C —Wilts Veneer Go. v. Angei 
supra. 
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-Comparisons and Distinctions. has been 

held to be synonymous with “shall”-5 and 
^'should,”^^ and has been used interchangeably with 
“can” see 12 C J.S. p 891 note 70, ‘'must,"^^ 
«shaJl,”28 "should,”29 and “will.”30 

<^ay” has been compared with, oi distinguished 
from, ‘‘must,”31 "should,”32 and "will,”3 5 and has 
been held not synonymous with "is to.”34 

-"Might.” The word "might” m its verbal sense 

is the pretent of "may;”36 hence the dehnitions of 
"may** have been extended to ‘‘might.”3 6 

The word is one of common use,37 compieheud- 
ing the idea of probability33 as well as the idea of 
possibihty.39 It has been said that the word com¬ 
prises all the possible rather than the leasonably 
probable oonBequenoes.^9 However, it is not to be 


taken as including every conceivable possibility,*^ 
but must be reasonably applied,*2 having in mind 
the purpose m view *3 ‘‘Might** denotes not alone 
possibility,** but aho ability*^ and capability.*® It 
has been defined as equivalent to ‘‘had power ;”*^ 
"was possible;”*® or “have the physical or moral 
opportumty to be contmgently possible ***9 

It has been held that, while there is a technical 
distinction between "might” and "could,** this dis¬ 
tinction is sometimes disreg^arded, and in popular 
use the two words have been used inteiehangeably 
and the phrase "could or would** has been used as 
the equivalent of "might,** see 12 C.J S. p 891 note 
80, p 892 notes 81, 91. "Might” has been used in¬ 
terchangeably with “should**®® and ‘‘would.**®i 

-Cross references. The word “may** is frequent- 


86. Iowa—Yale v Meaaenser, 168 
NW 281. 288. 184 Iowa 663 
67 O J p 564 note 29 [bl. 

86. Ill —Chicago & E. R Co v 
Meech. 46 K.E 290. 298. 168 Ill 
306 

87. Iowa.—^Union Trust & Savings 
Bank v Blair^Harper Seed Co, 202 
NW 839, 841. 200 Iowa 874 

Minn —^In re Trusteeship of First 
MiuneapoUs Trust Co, 277 NW. 
899, 902, 202 Minn 187 
NM—^Reese v. Dempsey, 152 P2d 
167, 162, 48 NM 417 
NY—^In re Thurber'a Estate, 56 N 
E 681, 688, 162 NT 244. 
mod witboat dSoorimliiatloa 
Such words as "may," "must” 
"shall,*' or "will** are often used 
without clear dlaonmlnation —^Un¬ 
ion Trust A Savmgs Bank v Blair- 
Harper Seed Co, 202 NW 839, 841. 
200 Iowa 874 

88. Iowa—^Unlon Trust & Savings 
Bank v. Blair-Harper Seed Co, su¬ 
pra 

Minn —^In re Trusteeship of First 
Minneapolis Trust Co. 277 N.W 
899, 903, 202 Minn 187 
57 C J p 654 note 29 [a] 

89. NM—State v Starr, 178 F 674, 
679, 24 NM 180. 

Utah—Corpus JnzlB olted la Elinge 
V Southern Pac Co, 67 P2d 867, 
872, 89 Utah 284 

xa some oonaeotioBs the words 
"should" and "may" have subatan- 
tially the same meaning—^Elliott v 
Maves, 196 HlApp 606, 608 

80. Iowa—^Union Trust & Savings 
Bank v Blaix^Harper Seed Co, 202 
NW. 889, 841. 200 Iowa 374 
Minn —^In re Trusteeship of First 
Minneapolis Trust Co, 277 N.W 
899, 902, 202 Minn 187 
N.M.—State v. Starr. 178 P. 674, 679, 
84 N.M. 180. 


31. N D —^Murie v Cavalier County, 
278 NW 243, 248. 68 ND 243 

38, Okl—St Louis & S F R. Co 
V. Brown, 144 P 1075, 1080, 45 Okl 
143 

57 C J p 658 note 17 

33. Minn—Carson v Tumsh, 168 
NW 349, 862, 140 Mum 445, LR 
A1918F 154 

39 C J p 1393 note 96 

Distiaotioa stated 

(1) "WiU** IS a term of certainty 
and **may" is one of speculation and 
uncertamty—Carson v Tumsh, su¬ 
pra 

(2) 'XIollOQuially these auxiliary 
verba may be so used and understood 
(that 18 , interchejigeably) but in 
grammatical construction they per¬ 
form entirely distmct oflELoes, and 
therefore convey essentially differ¬ 
ent meanings, the one importing a 
mere possibility or vague or indefl- 
mte speculation as to the existence 
of some fact or thmg, the other the 
unqualified or unconditional exist¬ 
ence of some fact or thmg; or, m 
other words, the one meamng an ex¬ 
istence in possibility, and the other 
an existence In actuality A sick 
patient, for Illustration, would much 
prefer to have his physician say, 
*You will recover,' to the expression 
of the doubtful prognosis, 'You may 
recover."'—Scally v W T. Garratt 
& Co, 104 P. 836. 833. 11 CalApp. 
138. 

34. Cal—White v Disher, 7 P. 826, 
827, 67 Cal 402 

38. U S.—Lewiston Milling Co v 
Cardiff. CCA Idaho, 266 F 738, 
758. 759 

NY—In re Weldberg*a Estate. 15 N. 

Y S 2d 362. 257. 172 Mlsc 634 
Wash —^Larson v City of Seattle, 
171 P 2d 212. 214. 35 Wash 2d 291. 
'Might" as a noun see post. I 
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36. U 5 —^Lewiston Milling Co v. 
Cardiff. CCAIdaho. 266 F. 763. 
758, 759 

89 C J p 1395 note 1 

37. U S —^Lewiston Milling Co v. 
Cardiff, supra 

38. Tex—Scott V Shine, CivApp, 
194 SW 964. 969. 

39. Tex—Scott v Shme, supra 

40. U S.—^Lewiston Milling Co. v. 
Cardiff, COXIdabo, 266 F 758; 
758, 759 

89 C J p 1895 note 7, 

41. U S —^Lewiston Milling Co. V. 
Cardilt supra. 

48. US —^Lewiston Milling Co ▼. 
Cardiff supra 

48. U S —^Lewiston Milling Co v 
Cardiff, supra 

44. Mont—Nelson v Boston & M. 
Cona Copper & Silver Mm Co, 
88 P 786, 786, 86 Mont. 228. 

Wash—^Larson v City of Seattle. 
171 P2d 212. 214, 25 Wash 2d 29L 

45. Wash—^Larson v. City of Seat- 
tla supra 

89 G J p 1895 note 12 

46. Wash—^Larson v City of Seat¬ 
tle, supra 

89 C J p 1895 note 18. 

47. NY—^In re Weidberg*8 Estate. 
16 NTS 2d 252, 257. 172 Misc 624. 

Wash —Larson v City of Seattle, 
171 P2d 212, 214, 25 Wash 2d 291. 
89 C J p 1895 note 2 

48. NY.—In re Weidberg's Estata 
16 NY S 2d 352, 267. 172 Misc. 524. 

Wash—^Larson v City of Seattla 
171 P2d 212, 214. 26 Wash 2d 291. 
39 C J p 1896 note 8 

49. N.Y—^In re Weidberg's Estate, 
16 NYS.2d 262. 257, 172 Miso. 624. 

6 a Mo—State v Renfirow. 20 SW. 

299, 301, 111 Mo 589 
6 L Tex.—Ghirrett v State, 91 S.W. 
577. 49 Tex Or. 385. 
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ly employed in constitational provisions and stat- 
ntea, and the question most often presented in con^ 
nection with such use of the word is whether it 
should be construed as a mandatoiy term or should 
be interpreted as a word of pennissioni discretion, 
and direction. This subject is treated, with refer¬ 
ence to constitutional provisions, in Constitutional 
Law § 61, and with reference to statutes in the C. 
J.S. title Statutes § 380, also 59 C.J. p 1079 note 93- 
p 1087 note 21. 

The use of the words “may** and “might** m civil 
cases in instructions to jurors is treated in the C J.S. 
title Trial § 327, also 64 G J. p 637 note 68. 

-^Phrases. 

‘*May beJ* It has been said that the term “may 
be** is to be construed with reference to the situ¬ 


ation of the subject matter.®* It may,®* but does 
not necessarily,®^ have reference to the future. The 
term connotes or implies possibility®® or probabil¬ 
ity,®® but it does not connote certainty.®? On some 
occasions it is used as meaning shall be®® or shall 
have been,®® and it has been used as equivalent to 
“possible,** “perhaps,** and '*by chance.**®® For oth¬ 
er cases discussmg the meaning of the term see 39 
C.J. p 1386 note 21. 

Phrases employing the words ‘^ay be** are set out 
in the note.®^ 

Other phrases employing *^y,** or the preterit 
^*might,** are set out in the note.®* 

MAYBE. As an adverb, used for “it may be;” per^ 
haps.®* As an adjective, possible, probable, but not 
sure—a rare use.®* 


B3. us —Callaway County v. Fos¬ 
ter. Mo.. 93 U.S 667. 673. 28 L 
Bd 911 

BS. US —Chicago Pneumatic Tool 
Co V Ziegler, DC Fa.. 51 F.Supp 
199. 200 

Ala—Morgan County Nat Bank v 
Terry. 104 So. 762. 763. 213 Ala. 
813 

89 C J p 1898 note 21 [bj 

Se. us -—Chicago Pneumatic Tool 
Co V Ziegler. D dPa., 61 FSupp 
199. 200. 

6 5, Ky—National Life & Accident 
Ins Co V Barlow, 57 STV2d 997, 
999, 247 Ky. 809 

Pa—^In re Hirah’a Estate. 6 A.2d 
ICO. 163, 884 Fa. 172 

66 . Ky—^National Life & Accident 
Ins Co. V. Barlow, 67 SW2d 997. 
999. 247 Ky. 809. 


57. Pa.—^Xn re Hirsh's Estate, 6 
A.2d 160, 163, 834 Pa 172, 

68 . Ohio—^Holly v Industrial Com¬ 
mission, 60 NE3d 152, 166, 142 
Ohio St 79 

39 C J p 1896 note 21 [d] 

6 ?. Kan—^Brown v Wyandotte 
County, 60 P 888, 889. 68 Kaji 672 
39 O J p 1296 note 21 [c] 

60. Kan—State v Howland, 110 P. 
2 d 801, 807. 153 Kan. 352 

eL Phrases 

(1) *Tt may be” has been used as 
equivalent to “possible,” ‘‘perhaps/' 
and 'iDy chance”—State v Howland, 
supra 

(2) "May be granted” is Intransi¬ 
tive and means "to be able to be 
granted "—Chicago Pneumatic Tool 
Co v Ziegler, CCA Pa.. 151 F.2d 
784. 791. 


(3) Other phrases emplosnng the 
words "may be" and as to which 
more recent adjudications have not 
been found see 89 C J. p 1896 note 
21 [e]-Caf] 

68 . Phrases 

(1) "May requeBt.**—Stiedler ▼. 
Pennsylvania R. Co. 109 A. 612. 616, 
94 NJLaw 197. 

(3) "May set apart” construsd to 
mean "must set apartLemp v. 
Lemp, 184 P 222. 228, 82 Idaho 897. 

(3) "Might find”—Nefl v. Harris¬ 
burg Traction Co. 48 A 1020, 1021, 
193 Pa 501, 73 Am.S R 826 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 39 C J. p 1895 note 14 
-p 1397 note 64. 

63. Kan.—State ▼. Howland, 110 P. 

2d 801, 807, 153 Kan. 862. 

64ta E:an—State v. Howland, supra. 
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MAYHEM 

This Title includes infliction of personal injunes which deprive one of any member or organ of his 
body or cause other permanent disability or disfigurement, attempts to maim, and assaults with intent 
'to maim, nature and extent of criminal responsibility therefor, and grotmds of defense, and prosecution 
and punishment of such acts as public offenses. 

Ifatten not In this Title, treated elseirhere In this work, see Descnptive-Woxd Indes 

Analysis 

§ 1. Definitions and distinctions—461 
Z By and upon whom committed—p 461 

3 Nature and elements—p 462 

4 -Assault with intent to maim—^p 466 

5 -Attempt to maim—^p 466 

6 Defenses—^p 466 

7. Indictment and information; appeal of mayhem— p A67 

8 -Language of statute—^p 467 

9 -Averments as to particular matters—p 468 

10 Evidence—p 470 

11. Trial—p 472 

12. Sentence and punishment—^p 474 

See also descriptive word index in the back of this Volume 


§ 1. Definitions and Distinctions 

“Mayhem" at common law la defined ae the unlaw- 
ful and viclent deprivation of another of the uae of such 
of hia members as may render him less able In fight¬ 
ing to defend himself or to annoy his adversary. 

“Mayhem” at common law is defined as the un^ 
lawful and violent deprivation of another of the 
use of such of his members as may render him less 
able in fighting to defend himself or to annoy his 
adversary,! but, if the injury disfigures him only, 
mthout diminishing his corporal abilities, it does 
not fall vnthm the crime of mayhem at common 
law.® By statute the scope of the common-law of¬ 
fense has been extended, and the statutes sometimes 
contain a definition of the term.® It has been held 
that, as used in a statute, the words “to maim” have 
no technical meaning, and should be construed in 


their plain ordinary sense,^ and, as usually defined, 
they mean the infliction of some serious bodily in- 
j'ury.B 

“ilffliin” and "mayhem*’ compared, “Maim” and 
“mayhem” have been regarded as equivalent words; 
the former but a newer form of the latter, the dif¬ 
ference being in orthography and not in sense,® 
but, as used in a statute, the word “maim” has been 
construed as meaning “mutilated,” and not as syn¬ 
onymous with the act of committing the offense of 
mayhem as understood in the technical sense.^ 

§ 2. By and upon Whom Committed 

Mayhem may be committed by one standing In loco 
parentis to the injured person. 

The offense may be committed by a white man 


1. Ky—Coleman v. Commonwealth, 
188 SW2d 665, 280 Ky. 410. 
Neb—Hiller v State, 218 NW 888, 
116 Neb 682, 68 A.L.R 1822. 
NJ—Clyde V. Fanllo, 65 A 2d 810 
N.M—State v. Martin, 260 F. 842, 
32 N M. 48. 

W.Va—State ▼ Taylor. 142 S.E 264, 
105 WVa 298 
40 CJ p 2 note 1 

S. Ky—Coleman v Commonwealth, 
188 aw 2d 566, 280 Ey 410. 


a Colo—Carpenter v People, 72 P. 
1072, 81 Colo. 284 

Ey.—Coleman v Commonwealth, 188 
S W 2d 666. ^80 Ey. 410 
Neb.—Hiller v State, 218 NW 886, 
118 Neb 682, 68 A-LR 1822 
40 C J. p 2 note 8. 

A. Mo —State y Foster, 220 S W. 
958, 281 Mo. 618 

6 . Kan—State v Thomeus, 142 P 
2d 692, 157 Ean >526, certiorari de¬ 
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nied 64 SCt 1065, 822 U.S 739, 
88 L. Ed. 1678 

Uo—State y Foster, 220 SW 968. 

6 . Ean —Coipmi JnzlB dted In State 
y Thomas, 143 P 2d 692, 698, 167 
Ean 526, certiorari denied 64 a 
Ct. 1056, 822 US. 789, 88 LJOd. 
1678 

Ohio—State y. Johnson, 61 N.E 40, 
58 Ohio St 417, 86 Am.SR 769. 

7. Maes—Commonwealth v. Newell, 
7 Maes. 246. 
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on the body of a slave,* and a statute may apply to 
an injury to the internal organs of the female as 
well as to the external organs of the male,* Under 
some statutes relating to maiming the offense may 
be committed by one standmg in loco parentis to the 
injured person,^* 

Coytspiracy. Under the general rule the question 
as to whether a person is responsible for the of¬ 
fense when actually committed by another, on the 
theory of a conspiracy, depends on whether or not 
the act performed is the ordinary and probable ef¬ 
fect of the wrongful act, specifically agreed on, so 
that the connection between them may be reasonabl}' 
apparent,and not a fresh and independent product 
of the imnd of one of the conspirators outside of, or 
foreign to, the common design i* In the Philip¬ 
pines, where several persons attack the injured per¬ 
son but there is no proof of the existence of a con¬ 
spiracy on the part of the aggressors, it has been 
held that only the one who actually performed the 
act charged is guiltj' of a lesion grave.l* 

§ 3. Nature and Elements 
a In General 

b. Intent, malice, and premeditation 

c. Nature, means, and extent of injury 

a. IxL Gleneral 

Mayhem was a felony at common law or at least 
of a degree of felony. 

There is authority for the view that the crime was 
a felony at the ancient common law,i* or at least of 
the degree of felony,^® but as to whether it was 
so regarded at common law after the retaliatory 
punishment was superseded by fine and imprison¬ 


ment the authorities are not in accord, some tak¬ 
ing the view that it is a felony,^® while others re¬ 
gard It as a misdemeanor,!'^ except in the one case 
of mayhem by castration !* The nature of the of¬ 
fense has since been fixed by various statutory pro¬ 
visions as a felony!* or as a misdemeanor,** ac¬ 
cording to the gravity of the injury against which 
the statute provides or the circumstances under 
which the injury is inflicted *! 

Injury sustained in conflict It has been said 
that, at common law** and under some of the stat¬ 
utes,** liability as for mayhem is excluded when 
the act is done by "chance medley, sudden affray, or 
adventure,” or in a fight by mutual consent; and 
some of these statutes provide that the person in¬ 
flicting the injury shall be guilty of a high misde- 
meanor,*4 or an aggravated aflFray *® However, un¬ 
der some statutes, the offense may be committed 
during a fight ** 

Proof of a conspiracy is not essential, or inci¬ 
dental, to a charge of maiming *^ 

Murder or manslaughter if death had ensued. 
Under some statutes the offense may be committed 
where the circumstances are such that the offense 
would have constituted murder or manslaughter if 
death had ensued^* 

b. Intent, Malice, and Premeditation 

(1) In general 

(2) Premeditation, deliberation, and ly¬ 

ing in wait 

(1) In General 

Under tome itatutes, the act must have been com¬ 
mitted unlawfully, malicioualy, willfully, intentionally, 
etc., to eonatitute mayhem. 


8 . Va—Coxnxnonwealtli v. Carver, 5 
Rand 660. 26 Va. 660 

40 CJ p 2 note 8 

9k Ga —Kitchens v State, 7 SB 
209, 80 Ga 810 

40 CJ p 2 note 9 

10. W.Va—State v McDonie, 109 S 
B. 710, 89 WVa 186 

40 O.J. p 2 note 12. 

U. Tex—^Bowers v State, 7 SW. 
247, 24 TexApp 642. 6 Am S R 
901. 

Z8. Tex—^Bowers v State, supra. 

la. Philippine.—S ▼. Solla, 4 
Philippine 178 

14b Maas —Commonwealth v New¬ 
ell, 7 Mass 245 

Neb—Hiller v. State. 218 NW 886. 
116 Neb 582. 58 ALH 1323 

18. Ga —Adams v Barrett. 6 Ga 
404 

16. Pa —Commonwealth v. Porter, I 
1 Pittsb 502. 504 

40 C J p 8 notes 23. 24 j 


17. Ga —^Adams v Barrett, 6 Ga 
404. 

40 C J. p 8 note S5 

18. Ga—Adams y Barrett, supra 
40 CJ p 8 note 26 

19. W.Va —Crookham v State, 5 W. 
j Va. 610 

40 C J. p 8 note 29 

9a Del —State v. Holmes, 55 A 848, 
20 DeL 196 
40 CJ p 8 note 80 

21 . Del—State v. Holmes, supra. 

40 C J. p 3 note 81 
Anger, rage, or exoltement 
Offense of castration was held not 
reduced to lower degree of assault, 
because of anger, rage, or excitement 
of accused at time —^Ramires v 
State. 40 SW2d 138. 119 TexCr 862, 
certiorari demed Ramires y State of 
Texas. 52 S Ct 36, 284 US 669, 76 
Xi Bd. 668 


98. Ky—Coleman r Common¬ 
wealth, 188 SW8d 665, 280 Ky. 
410. 

83. Ark—Henry v State, 188 SW. 

589, 125 Ark 287. 

40 CJ p 8 note 88 

94b Colo —Carpenter v People, 72 
P 1072, 81 Colo 384—Fbster v- 
People, 1 Colo 293. 

8 B- Ark—Strawn y. State, 14 Ark- 
649 

8 a Cal—^People y. Wright, 29 P. 
240. 93 Cal 664. 

Ky—Coleman y Cbmmonwealth, 188 
S W 2d 566, 280 Ky 410—Kemphill 
y Commonwealth, 96 SW.8d 686. 
266 Ky. 194. 

97- WVa—State y Wisznan, 126 Sw 
B 701, 98 WVa. 250 

8 a Mo—State y Mulhall. 97 SW. 
688 , 199 Mo 202, 7 LRA,NS.. 
680, 8 Ann Cas, 781. 
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At common law the act, to constitute mayhem, 
must have been done with mahce,29 and under the 
Coventry Act the deed must have been committed 
of malice aforethought and of a deliberate and pre¬ 
meditated design to do an injury of the sort de¬ 
scribed, as discussed infra subdivision b (2) (a) of 
this section; but the malicious intention need not 
have been directed against any particular person,30 
and, although the statute provided against the par¬ 
ticular acts “with intention to maim or disfigure,*’ 
if the intent was of a higher nature, as to mur¬ 
der, and in the attempt the offender did not kill 
but only maimed, it was an offense within the act 
Statutes have been enacted aimed at acts committed 
unlawfully,®^ maliciously,®® willfully,®^ intention¬ 
ally,®® on purpose,®® and of malice aforethought, as 
discussed infra subdivision b (2) (a) of this sec¬ 
tion, and these elements must be present in order 
that the act charged may constitute the offense ;®7 
but this IS generally all that is necessary,®® and, 
unless speafically provided for, neither the specific 
intent to commit the unlawful act charged,®® nor 
the specific mtent to injure as to a particular part 
of the body,^® is necessary. Thus, where the of¬ 
fense is simply the imlawful depriving of the mem¬ 
ber, etc, the specific intent to maim is not neces¬ 
sary,^! and a like rule applies under a statute pro¬ 
viding for the punishment of maiming when inflict¬ 
ed imder such circumstances as would have made 
the offense murder or manslaughter if death had 
ensued,^® but, under the statutes in some jurisdic¬ 


tions, a specific intent to maim, disfigure, or disable 
IS an essential element of the offense ^® Where mal¬ 
ice is an element of the offense, it has been held 
that It may arise either previous to, or at the time 
of, the act 

(2) Premeditation, Deliberation, and Lying 
in Wait 

(a) In general 

(b) Injury inflicted in conflict 
(a) In General 

Malice aforethought and premeditation are essential 
elements of the crime of mayhem where so provided 
by statute. 

At common law the act might have amounted to 
mayhem no matter how sudden the occasion, and, 
under some statutes, malice aforethought is not an 
essential element,^® and proof of premeditation^^ 
or deliberation^® is not required but under the Cov¬ 
entry Act there not only must have been malice 
aforethought, but also a lying in wait for the pre¬ 
meditated purpose,^® and so some statutes in this 
country require malice aforethought,®® lying in 
wait,®! or premeditation®® evmced by lying in wait 
or otherwise®® “Mahce aforethought,” as used 
nn a statute relating to mayhem, has been construed 
as meaning a mahaous design to injure,®^ and it 
has been held that it is immaterial at what period 
of time this maliaous design was formed ®® Under 
some statutes the premeditated design does not 


29. NO—Stat« V Wilson, 126 8.11 
612. 188 NC 781 

30. Tez—^Rankin v State. 139 SW 
2d 811. 139 Tez Gr 247. 

40 CJ p 3 note 41 

31. Engr—Rez v Coke. 16 How St 
Tr 64 

40 CJ p 8 note 42 

38. Neb—^Hiller v State. 218 NW. 

886. 116 Neb 582. 68 A.L.R 1S22 
40 CJ p 3 note 48 

33. Neb —Hiller v State, supra 
40 G J p 8 note 44 

34, Neb—^Hiller v State, supra. 
Tex —Corson v State. 190 S W 2d 

726. 148 TexCr 630 
40 CJ p 4 note 46 

36 . Neb—Hiller v State, 318 NW 
886. 116 Neb 682. 68 A.LR 1822 

40 C.J. p 4 note 46 

33. Neb—Hiller v State, supra. 

40 CJ p 4 note 47 

37. Ala—^Molette v State. 49 Ala. 
18—State V Simmons. 8 Ala 497 

40 C J p 4 note 49 

38. Ala—^Molette v. State, 49 Ala 
18 

40 C J. p 4 note 60. 


39. Tex—Corson v State, 190 S.W 
2d 726, 148 TexCr. 630 
40 CJ p 4 note 51 

4a Ala—Molette v. State. 49 Ala. 
18 

40 CJ p 4 note 62 
41. Colo —Carpenter v. People, 72 
P 1072. 81 Colo 284 
49. Mo—State v Mulhall. 97 SW 
588, 199 Mo 302. 7 LRA.NS, 
680, 8 Ann.Cas 781. 

4ai Ala—^Patterson v State, 1 So 
2d 769. 30 AlaApp 185 
Neb—Hiller v State, 218 NW 886, 
116 Neb 682, 58 AL.R 1822 
40 C J p 4 note 55 

44. Dak—S v. Gunther, 88 N 
W. 79, 6 Dak 234. 

4Bw Dak.—U S v. Gunther, supra 

4a Cal—People v. Nunes. 190 P. 

486, 47 Cal App. 846 
40 C.J p 4 note 60. 

47. Tez—Keith v. State, 832 SW. 

821. 89 Tez.Cr '264, 16 AL.R 949 
40 C J. p 4 note 61 

4a Cal—^People v Wnght. 29 P 
240, 98 Cal 664—^People v Nunes. 
190 P 486. 47 CM App. 846 
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49. NJ—State V Mairs, 1 N.JLaw 
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40 C J p 4 note 63 

60. Kan—Corpus jiuOm CLimtad la 
State y Thomas. 142 P2d 692, 698, 
157 Kan 626. certiorari denied 64 
set 1055, 322 US 789. 88 LBd 
1678 

Mo—State v Ma Foo. 19 SW 222. 
110 Mo 7, 38 Am S R 414 

61. Pa—^Respublica v Lanffcake. 1 
Yeates 415—Commonwealth v. Mc- 
Bimie, Add 28. 

67. Okl —^De Arman v State, 242 
P 788, 33 Okl Or 79 

40 C J p 6 note 66. 

6a NY.—^Tully v People, 67 N.Y 
15 

40 G J. p 5 note 67 

64. Ala—State v Simmons. 8 Ala. 
497 

Kan—Corpus Jaxu quoted la State 
V Thomas, 142 P2d 692. 698. 167 
Kan 526, certiorari denied 64 S.Ct 
1066, 822 US 739. 88 LBId. 1678 

5a Ala—State v Simmons. 8 Ala 
497 

Kan—XIorpns Jnzls quoted la State 
V, Thomas. 142 P.2d 692. 698. 167 
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mean that there must be a design to maim the per¬ 
son injured in the exact way or to the extent actu¬ 
ally perpetrated.®® 

(b) Inj'ury Inflicted in Conflict 

Under some statutes relating to mayhemp there must 
be a premeditated design if the injury arose from a 
sudden attack, but it Is Immaterial when the design was 
formed. 

Under the statutory rule that there must be a pre¬ 
meditated desig^i, as discussed supra subdivision b 
(2) (a), if the injury arises out of a sudden attack 
unconnected with any premeditated design against 
the person, the offense is not committed,®*^ and a 
like rule has been apphed under a statute which did 
not specifically make a premeditated design an ele¬ 
ment of the offense ®® On the other hand, it is 
held that even while the act must be done with mal¬ 
ice aforethought, it is entirely immaterial at what 
period of tune the design was formed®®, and in oth¬ 
er cases, under provisions which are fully met by 
proof of the commission of the act, from which 
the law will presume that it was done unlawfully 
and maliciously unless the evidence shows the con¬ 
trary, it does not matter that the intent was formed 
during the conflict.®® 


c. Nature, Meana and Extent of Injury 

(1) In general 

(2) Means 

(3) Extent 

(1) In General 

While the offense of mayhem at common law could 
be committed only if the injury diminished the victim’s 
corporal abilities, the offense has been enlarged by stat¬ 
utes 

If the injury disfigured only without diminishing 
the victim's corporal abilities it did not fall within 
the crime of mayhem at common law®^ The of¬ 
fense was at an early date enlarged by statutes, 
many of which declare what acts shall constitute 
maiming, although some of the acts enumerated 
amount to mayhem at common law and some do 
not,®® the blending of them in the same definition 
putting all of them on the same legal footing,®® as 
under provisions directed against the depriving of 
a human being of a member of his body or disfigur¬ 
ing, mutilating, disabhng, or rendering it useless, 
and sometimes expressly defining the acts so result- 
mg as mayhem or maiming,®^ or making punishable 
maiming, wounding, or disfiguring, in more general 
terms,®® with intent to maim and disable.®® The 


Kan 636, certiorari denied 64 SCt 
1055, 323 US 739, 88 I>Bd 1678. 

6 & Okl—Bouldmg v State, Cr, 177 
F2d 152—^De Arman v State, 242 
P 783. 83 Okl Cr 79. 

40 GJ p 6 note 70. 

87. N.T,—Tully v. People, 67 N.T. 
15 

40 C J. p 6 note 72. 

6 BL Or—State v Cody, 28 P 891, 
18 Or 606. disqentuiff opinion, 24 
P 896, 18 Or. 606. 

40 CJ p 6 note 73. 

89l Kan.—Odrpiu 8tula giioted in 
State ▼. Thomas, 142 P.2d 692, 693. 
167 Kan 626, certiorari denied 64 
set 1065, 822 US, 789, 88 UBd 
1678. 

40 OJ. p 6 note 76. 

GOl tcilw. —C ocptis Jtixls QLUoted In 
State V Thomas, 142 P.2d 692, 693, 
157 Kan 526, certiorari denied 64 
set 1055, 322 US. 789, 88 LBd. 
1678 

40 C J p 5 note 76. 

61. KY —^Foster v. People, 60 NY. 

598. 1 CowCr. 608 
40 CJT p 6 note 79. 

68 : Mont—state v. Sheldon. 169 P. 
87. 64 Mont 185 

Ya.—Shackelford v Commonwealth, 
32 S K 2d 682, 188 Ya 423. I 


Mll^tazy or ooxnhatlve Importonoe 
Generally speakiner the military or 
combative importance of the organ 
injured or destroyed, to which the 
ancient common law had special re¬ 
gard, has no significance under the 
statutes—^Kitchens v. State, 7 SB 
209, 80 Oa 810. 

63. Ark.—Guest t. State, 19 Ark 
405. 

40 CJ. p 6 note 88 

64. Ga—Mathis v. State, 17 SE2d 
194. 66 GaApp 111 

Ya —Shackelford v Commonwealth, 
82 S E 2d 682, 183 Ya 423. 

40 CJ p 6 note 83. 

Farbonlar acts and injnxies within 
the statutes 

(1) Putting out or destroying eye 
Cal—^People v. Long, 161 P2d 278, 

70 CalApp2d 470 

Tex—Phillips ▼ SUte, 143 SW2d 
691, 140 TexCr.R 84 
40 CJ. p 6 note 88 m <1). 

(2) Castration—People y Kopke, 
S3 NE2d 216. 376 Ill. 171, certiorari 
denied Kopke v State of Illinois, 62 
S Ct 87, 814 U S 646, 86 I, Ed 618— 
People Y Saylor, 149 NE2d 767, 819 
D1 205—40 C.J. p 6 note 38 [f3 (7). 

(3> Knocking out a front tooth — 
Olson V. Union Pac R Co, 112 F.2d 
1006, 62 Idaho 4SS. 

(4) Biting off part of an ear — 
Mathis y. State, 17 S E 2d 194, 66 Ga 
App. 111—40 C J. p 5 note 83 [f] (2) 
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I (5) Other acts and izguries see 40 
I C J p 6 note 83 [f]. 

Member of body 

The following have been regarded 
as members of the body withm the 
statutes referring to maimmg, dis¬ 
figuring, etc 

(1) Testicles—^People v. Kopke, 88 
NB2d 216, 876 lU 171, certiorari 
denied Kopke v State of Illinois, 62 
set 87, 814 US 646, 86 L Ed. 518— 
People V. Saylor, 149 NE 767, 819 
Ill. 206—40 CJ p 6 note 83 [g] (3). 

(2) Other parts of the body see 40 
CJ. p 6 note 88 [g]. 

66 . Ya —Shackelford y. Common¬ 
wealth, 82 S E 2d 682, 188 Ya. 428 
40 C J. p 6 note 84. 

Wound 

(1) To constitute a wound under 
a statute for the punishment of 
woundmg, etc, with mtent to maim 
or disable, there must be a break- 
mg of the skm—Horns y Common¬ 
wealth, 142 SE 864, 160 Ya. 680, 68 
A L R 1816—40 CJ. p 6 note 84 [a] 
( 1 ). 

(2) A break of the skin withm the 
nose Is sufficient under some stat¬ 
utes—Shackelford v Commonwealth, 
32 S E 2d 682, 188 Ya 428 

66 . Ill—People y. Saylor. 149 NE 
767, 819 Ill 206 
40 CJ p 6 note 86. 
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mere fact that in the body of a statute which enu¬ 
merates acts, some of which do and others do not 
constitute mayhem at common law, such acts are 
not designated as mayhem does not prc^ ent the stat¬ 
utory offense from being regarded as maj’hem,®’^ 
but the failure of the statute to designate the acts 
enumerated as "mayhem" has been regarded as ma¬ 
terial.®* The statutory crinle of mayhem includes 
only those injuries which are designated specifically 
or impliedly by the statute,®® and there is authority 
for the view that since the offense has been fully 
regulated by statute, the crime of mayhem includes 
only those injunes which are designated by the stat- 
ute.70 

(2) Means 

Under some statute! relating to mayhem the Instru¬ 
ment used or the means employed in committing may¬ 
hem IS immaterial. 

Under some statutes the particular means or in¬ 
strument used in committing the offense is imma¬ 
terial,^^ as where the statute is aimed at a disfigure¬ 
ment "by means of a knife or other instrument"^* 
Moreover, some statutes expressly provide that it 
IS immaterial by what means or instruments,*^® or 
in what manner,the mjury is inflicted. It has 
been held that the offense may be committed by "bit¬ 
ing,” under statutes aimed at "cuttmg,”73 or "slit¬ 
ting ;”7® but, on the other hand, there is authority 
for the view that a "biting” is not necessarily a 
"cutting**^? or a “slitting”^® within some statutes. 

The word "bite” in a statute making it unlawful 
to bite off a member of another person’s body has 
been held not to mean a severance by pinching with 
the application of some tool or implement, but sev¬ 
erance produced by means of the teeth 7® In order 


to inflict a wound within the meaning of a statute 
aimed at wounding with intent to maim it has been 
held necessary to use an instrument of some descrip¬ 
tion.*® 

(3) Extent 

Whsre ths Inhibition is directed against an Injury 
which disfigures, it is not necessary that the who'e 
member be mutilated or detached where the injury causes 
a disfigurement. 

Where the inhibition is duccted against an inj'ury 
which disfigures, it is not necessary that the whole 
member should be mutilated or detached if the in¬ 
jury impairs comeliness Hov/ever, the cutting or 
biting off of a small portion of the member which 
does not disfigure the person, and could only be dis¬ 
covered by close inspection, or examination, when 
attention is directed to it, will not constitute may¬ 
hem under some statutes,®* nor, it has been held, 
does the bitmg off of a portion of a member neces¬ 
sarily show that the injured person was deprived 
of the use of such member.®® Under some statutes 
a mere disfigurement of the organ referred to is 
not sufncient,®^ unless such disfigurement results in 
rendering the organ useless ®5 The injur>- is ordina¬ 
rily suffiaent to bring the case within the statute 
where it is such as to depnve the injured person 
of the organ for the ordinary and usual practical 
purposes of hfe.®® Under a provision defining maim 
as, among other acts, the depnving of one of any 
member of his body, if the act is once completely 
committed the offense is noi less complete because 
the member was put back and grew to its proper 
place.®*^ The crime may be complete notwithstand¬ 
ing there is a bare possibility that the injured per¬ 
son may recover the use of the member,®® or that 
the member is not completely severed during the en- 


67. Or—state v. Cody, 23 F. 891, 18 
Or. 506, diaaentingr opinion 84 P 
896, 18 Or 606 

40 C J p 6 note 86 

68 . M8UB8 —Commonwealth v New¬ 
ell, 7 Maaa 246. 

40 C J p 6 cote 87. 

eSL Ohio—State v Johnaon, 61 NB 
40. 58 Ohio St 417, 65 Am S R 769 

40 C J. p 6 note 89. 

7a NY.—FOater v People, 50 N.T 
698, 1 CowCr 608 

40 C J. p 6 note 90. 

71. Ill—People v Eopke, 33 NJBI2d 
216, 876 Ill 171, certiorari denied 
Kopke V. State of Illinois, 62 S Ct 
87. 814 US. 646, 86 LBd 618. 

40 CJ. p 7 note 91. 

78. Tex—^Lee v State, 148 SW. 667, 
66 TexCr. 567. 40 URA.N.S., 1182 

40 aj p 7 note 92. 

73. Nev—State v. Sbikhouae, 160 P 
23, 40 Nev. 1. 

57 0.J.S.-«) 


Okl—Payne v. State, 209 P 834, 21 
OklCr 416 

7^ Okl—^Payne v State, supra 

76. NJ—State v. Maira, 1 NJLaw 
453 

40 CJ p 7 note 95 

76. Ner—State v Bnkhouae, 160 P 
28. 40 Nev 1. 

40 CJ p 7 note 96. 

77. US—U. S V. Aakina. DC, 24 
F Gas No 14,471, 4 Cranch CC. 98 

7a Cal—^People v. Demaaters, 39 P 
85. 105 Cal 669 

79. Ey —^Hemphill v. Common¬ 

wealth, 96 SW2d 686, 265 Ey. 
194. 

aa WYa—SUte V Oibaon. 68 SB 
295, 67 W.Va 548, 28 L.B.A.,NS, 
966 

40 C.J p 7 cote 99. 
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81. Ga.—Mathia v. State, 17 SB.2d 
194, 66 GaApp HI. 

40 CJ p 7 note 2. 

8 a Ala—Green v State. 44 So. 194. 
151 Ala 14, 125 Am SR 17. 15 
Ann Cas 81 
40 CJ p 7 note 8. 

aa Tex—Bowera v State, 7 SW. 
247, 24 Tex App 642, 6 Am S R 
901 

40 C J p 7 note 4 

84. Cal.—^People v Nunes, 190 P. 
486, 47 Gal.App 346 

85. GaL—^People v Nunea, supra 

aa Tex.—^Phillips V State, 148 S. 

W3d 691, 140 TexCr. 84 
40 C.J. p 7 note 7. 

87. Tex—Slattery v. State, 41 Tex. 
619 

8 a Cal —^People v. Nunes, 190 P. 
486, 47 CaLAppu 84a 
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counter, if it is subsequently necessary to sever it.*^ 
Moreover, there is authority for the view that the 
injured person is not bound to submit to a surgical 
operation to relieve accused of the results of his 
unlawful acts.®® It has been stated generally that 
"mayhem** implies a permanent injuiy or cnp- 
pling,9i and it is generally held that, by the dis¬ 
abling of a limb or member, the statute contemplates 
a permanent injury, not a mere temporary dis¬ 
abling ®2 

Construction of statutes. These statutes, like oth¬ 
er penal statutes must be strictly construed in 
favor of accused,®® but this does not mean that the 
strictness must be so narrow as to emasculate the 
purpose of the statute or to impair the intention of 
the legislature.®^ The simple mayhem statutes ex¬ 
isting before and after common-law offenses were 
abolished must be construed in the light of the com¬ 
mon law.®® 

§ 4. -Assault with Intent to Maim 

Under some statutes, It Is an offense to commit an 
assault with Intent to maim, and accomplishment of the 
mayhem is not necessary. 

Sometimes the statute provides speafically 
against certain assaults with intent to maim.®® 
While the phrase "with intent to maim” in a charge 
of assault with intent to maim is sometimes regard¬ 
ed as simply descriptive of the character of the of¬ 
fense,® ^ where the intent to maim is wanting, the 
offense is not made out, although there may have 
been an assault ®® A charge of assault with intent 
to maim cannot be supported as to the intent charged 
where there is no proof of an intent to commit an 
injury which would constitute a maiming.®® On 
charge of an assault with intent to maim, accom¬ 
plishment of the mayhem is not necessary, since the 


assault charged is the crime.^ 

Where maiming is a felony, an assault with in¬ 
tent to maim is an assault with intent to commit a 
felony under a statute punishing the latter offense.® 

§ 5. -Attempt to Maim 

In order to constitute an attempt to commit may¬ 
hem, there must be both an overt act and a apeciflc 
intent. 

In order to constitute an attempt to commit may¬ 
hem within a statute there must be some overt act 
in part execution of the intent to commit the of¬ 
fense,® and there must also exist the speafic intent 
to commit the offense^ Apparent ability to com¬ 
mit the offense is also necessary,® and, if the means 
employed are both absolutely and apparently inade¬ 
quate, the attempt is not ^e subject of criminal 
prosecution.® 

§ 6. Defenses 

Self-defense Is a good defense to an Indictment for 
mayhem, but the resistance must be in proportion to 
the injury offered. 

In addition to the defenses available m all crim¬ 
inal prosecutions, as discussed in Criminal Law §§ 
38-54, the nonexistence of oht or more of the es¬ 
sential elements of the offense of mayhem is of 
course a defense. The fact that the acts charged 
were committed in legitimate and necessary self- 
defense is a good defense to an indictment or to 
an appeal of mayhem at common law, and may be 
shown in a prosecution under the modern statutes, 
but the defense can only be sustained by proof that 
the resistance was in proportion to the injury of¬ 
fered,® and of course is not sustained where there 
IS nothmg to show that the acts of the injured per¬ 
son would warrant a reasonable person in believ- 


89. Pa.—Commonwealth v. Petek, 2 
PaDlst & Co. 227 

Sa Phihppme—U S. v. Maraeigan, 
27 Philippine 604. 

40 C J. P 7 note 11. 

91. State v Foster, 101 So 255, 

156 Leu 891 

State v Raulxe. 69 P2d 359, 
40 N.M 318 

9a. Va—^Lee v Commonwealth, 116 
SS 671. 135 Va 572. 

40 C J. p 7 note 13 

93. Ga—Mathis v State, 17 SBSd 
194, 66 GaApp. Ill 

Pa—Commonwealth v Petek, 2 Pa. 
Diet & Co 227 

94. Ga.—^Mathis v State, 17 SE2d 
194, 66 GaApp 111. 

98. Ind—Pierce v State, 41 NHSd 
797, 220 Ind 226 

96: Ill-—People v. Kopke, 83 NB2d 


216. 876 Ill 171, certiorari denied 
Kopke T. State of Ulmois, 62 S Ct 
87, 814 US 646, 86 LBd. 618 
40 CJr. p 8 note 17 

97. Mo—State v Foster, 220 SW. 
968, 281 Mo. 618 

9a IlL—People v Kopke, 88 NS]2d 
216, 876 Ill 171, certiorari denied 
Kopke V State of Ulmois, 62 SCt 
87, 814 TS 646, 86 LFd 618. 

40 CJ p 8 lote 20 

99. Ohio—0*Bnen v. State, 31 Ohio 
Cir.Ct 88. 

40 C J. p 8 note 21. 

SlsaU* testioles 

An assault with Intent to disable a 
person’s testicles constitutes an at¬ 
tempt to commit mayhem within 
statute.—People v Kopke, 88 NJB12d 
216, 876 HI. 171, certiorari denied 
Kopke v State of Illinois, 62 SCt 
87, 814 US 646, 86 LKd 618. 
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810, 226 Ill. 486 
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Gratt 676, 47 Va. 676. 
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810. 226 HI 486 
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a Ill—^Dahlberg ▼. People, supra 
40 C J. p 8 note 26. 

7. Ala.—Green v State, 44 So. 194, 
161 Ala. 14, 126 Am.S K 17, 15 Ann 
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40 C.J. p 11 notes 20, 21. 
a Ky.—Coleman v. Commonwealth, 
188 SW2d 556, 280 Ky. 410. 

40 C.J p 11 note 22. 
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mg that an attack would be made ^ The mere fact 
that accused voluntarily entered into the conflict 
during which the acts charged were committed does 
not prevent him from relying on this defense.^® 

Forcible ejection of accused from a cet tain build- 
ing The fact that the acts complained of were com¬ 
mitted while the injured person was in the exercise 
of a legal right and without the use of undue force, 
attempting to eject accused from a certain building 
is not a defense.ii 

Right of one standing in loco parentis to chastise 
the injured person is not a defense where it ap¬ 
pears that the chastisement inflicted was beyond any 
real or apparent necessity.^^ 

Mutual conflict While under some statutes the 
mere fact that the injury occurred m the course of 
an altercation between accused and the injured per¬ 
son is no defense, under other statutes liability as 
for mayhem is excluded when the act is done by 
“chance medley, sudden affray or adventure,” or in 
a fight had by consent, as discussed supra § 3 

§ 7. Indictment and Information; Appeal of 
Mayhem 

a. In general 
b Joinder of offenses 

& la General 

At common law the remedy for the ofTenee of may¬ 
hem wae by appeal of mayhem, but the etatutory of- 
ftnae la proeecuted by Indictment or information. 

At ancient common law, if thp injured person 
sought satisfaction by loss of member for member, 
his remedy was by an appeal of mayhem,^^ and the 
sovereign puni^ed the injury to his subject by an 
indictment for mayhem.^-* The various statutory 
offenses are prosecuted by mdictment or informa¬ 
tion 


§8 

Surplusage A defective^® or unnecessary^*^ aver¬ 
ment in an information may be disregarded as sur¬ 
plusage where the remaining averments sufficiently 
allege an offense within the statute 

Negativmg statutory exceptions Conditions 
which will prevent the application of a particular 
statutory provision need not be negatived in the in¬ 
dictment where they are contained m distinct claus¬ 
es 18 

Issucsj proof, and variance. The general rules as 
to issues, proof, and variance in criminal prosecu¬ 
tions apply in prosecutions for mayhem 

b. Joinder of Offenses 

Under a statute enumerating disjunctively several 
offenses connected with the same transaction, or pro¬ 
viding several means in the alternative whereby the of¬ 
fense may be committed, an indictment may charge them 
conjunctively. 

Where the words of the statute are in the dis¬ 
junctive, with intent to maim or with intent to dis¬ 
figure, an averment of either is sufficient and 
the general rule is applied that, under a statute enu¬ 
merating disjunctively several offenses connected 
with the same transaction^^ and with the intent nec¬ 
essary to commit the offense,22 they may be alleged 
conjunctively; and must be so alleged when em¬ 
braced m one count 23 So, under a statute provid¬ 
ing several means in the altematn^e whereby the of¬ 
fense may be committed, an indictment may charge 
them conjunctively as one offense.2-i 

§ 8. -Language of Statute 

It la aufflclant to allege the commission of the of¬ 
fense of mayhem in the language of the statute 

Where the statute defines what acts shall consti¬ 
tute the offense, it is sufficient to allege the commis¬ 
sion of such acts in the terms of the statute,25 al¬ 
though the exact language need not be employed if 


9l Cal—People v Alexander, 205 F. 
876, 66 OalApp 487. 

10. Mo—State v Bunyard, 161 SW 
756, 868 Mo 847 

11. Mo.—State y. Bunyard. supra 

40 C J. p 11 note 26. 

TA W Va.—State v. MoDonie, 109 S 
B 710, 89 WVa. 186 

13. Mass—Commonwealth v. New^ 
ell. 7 Mass 846 

40 CJ p 8 note 28. 

1^ Masa—Commooiwealth v. New¬ 
ell, supra. 

15. Mo —State y. Bunyard, 161 S W 
766, 263 Mo 847. 

40 C J. p 8 note 80. 

le. Mo^tate y. Eyla 76 SW 
1014, 177 Mo 659. 

40 C.J. p 8 note 82. 


17. WVa—State y Wisman, 116 S 
E. 698, 98 W.Va. 183 
40 G J. p 8 note 38 

18L Ohio—Geiffer v. State. 6 Ohio 
ClrCt. 288. 8 Ohio CirDec 141. 

40 C J. p 9 note 42 

19u N.C.—State y Wilson, 126 S.E 
612, 188 NG 781. 

40 GJ p 11 note 16. 

KStezlal yaldaiioe not showa 
It has been held that there is no 
matenaj variance where an Indict¬ 
ment allevmg’ that the entire member 
of the body was bitten off and proof 
showing* only a part thereof was 
bitten off.—^Mathis y State, 17 S 
E2d 194, 66 GaApp 111. 

aa Gal—^People y. Alexander, 206 
P. 876. 66 CalApp 487. 
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81. Mo—State y Nieuhaus. 117 S 
W 78, 217 Mo 332 

40 G J. p 11 note 11 

88 l Va—Angel y Com, 2 VaCas 
281. 4 Ya 231 

40 C J p 11 note 12. 

83. Va—Angel y Commonwealth, 
supra. 

84. Tenn—State y Alley, 8 Heiidc. 
8 

40 CJ p 11 note 14. 
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Ey—Coleman v Commonwealth, 188 
SWSd 666, 280 Ey. 410. 

86. Ill—People y Yuskauskas. 109 
N.E 819, 268 Ill. 328. 

40 C J P 8 note 85. 
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equivalent terms^^ or, it has been held, more com¬ 
prehensive tenns27 are used; and, where there are 
joined to the essential statutor>- words other allega¬ 
tions which clearly charge the offense, it is suffi- 
cient.*8 Where, however, material terms of the 
statute are omitted, the indictment is insufficient.^^ 

Assault with ifitent to maim Similarly in case 
of an assault with intent to maim, the offense is 
properly alleged in the terms of the statute 

§ 9. -Averments as to Particular Matters 

a. In general 
b Feloniousness 

c Willfulness, malice, and unlawfulness 
d Premeditation and l 3 dng in wait 

e. Means, manner, and circumstances of 

inflicting injury 

f. Nature and extent of injury 

a. In (General 

An indictment under a etatute making the Intent 
to maim an essential element of the ofTense must allege 
auch intent. 

An indictment under a statute making the intent 
or purpose an essential element of the offense must 
allege such intent,and the mtent charged must be 
to accomplish the particular result against which 
the statute is directed.^^ 

Assault with intent to inawh There is authority 
for the view that m the case of an assault with in¬ 
tent to maim the intent should be alleged in the 
words of the statute.38 However, it is sufficient if 
the offense is so alleged,3* without setting forth par¬ 
ticularly the manner in which it was intended to in¬ 
flict the injury.*® 


Attempt to maim An indictment for an attempt 
to maim should allege some overt act done by ac¬ 
cused 3® 

b. Feloniousness 

As a general rule, where a statutory offense Is a 
felony, it is necessary that the word ''feloniously” be 
used. 

At common law, if the offense is regarded as a 
felony in both the appeal of mayhem and the in¬ 
dictment, the offense must be alleged to have been 
committed feloniously ,3^ but, where the offense is 
not regarded as a felony, a count for a common- 
law mayhem should not contain the word felomous- 
ly,”38 Where a statutory offense is a felony, it is 
ordinarily necessary that the word “feloniously” 
should be used,®* but it has been held that, where 
the word enters into no part of the definition of the 
offense as created by the statute, it is properly omit¬ 
ted in the indictment^® 

c. Willfolziefis, Malice, and XTnlawfolnesa 

The indictment should sllege that the set was done 
maliciously, w llfully, and unlawfu ly, where these are 
essential elements of the offense of mayhem. 

It should be alleged that the act was done ma¬ 
liciously,willfully,** voluntarily,** or unlawful¬ 
ly,** or that It was done on purpose,*® where these 
elements are essentials of the statutory offense; 
but, where the foregoing are not elements of the 
offense, they need not be alleged,*® and, where the 
charge as a whole shows that the essential elements 
have been alleged, it is ordinanly sufficienL*^ 

d. Premeditation and laying in Wait 

Where premeditated design and lying In wait are 
essential elements of the offense of‘mayhem, the in¬ 
dictment should allege them. 


Short form 2idld enffloieiit 
Ky—^Hemphill v. Commonwealth, 96 
6W2d 686, 265 Ey 194 
fle. Xev.—State v. Enkhouee, 160 P. 

28, 40 Nev. 1 
40 Cl P 8 note 86. 
a7. N.T.^ully ▼. People, 67 NT 
16. 

S8. Ho.—State v. Bunyard, 161 S 
W. 766, 253 Mo 847. 

28. Va.—Commonwealth v« Lieeter. 2 
Va Caa 198, 4 Va 198 
40 CJ p 8 note 39 
aa Mo—Slate v Foster, 220 B.W. 

958, 281 Mo 618 
40 CJ p 9 note 40 
81. Va —Tompkins v. Common¬ 

wealth, 13 SE2d 409, 177 Va 85S 
—^Williamson v. Commonwealth, 
181 SB 351, 166 Va 750—Myeis 
V Commonwealth, 188 SB 488, 148 
Va 725 

40 C J. p 9 note 45. 


38. Ohio—State v Johnson, 61 NB 
40, 58 Ohio St 417, 65 Am S R 769 

33L Md —State v. Blboxin, 27 Md. 
488. 

40 CJ p 9 note 48. 

34L Mo—State v. Foster, 220 8W. 
958, 281 Mo 618. 

Ohio —^Ridenour y. State, 88 Ohio St 
272 

36h Mo—^Ridenour v. State, supra 
38i Va.—Commonwealth v. Clark. 6 
Gratt. 676, 47 Va 675 
37. Pa—Commonwealth v Porter, 1 
Pittsb 602. 

40 C.J p 9 note 53. 
sa Va —Commonwealth v. Lester, 2 
VaCas 198, 4 Va. 198 

39. Mo—State v Foster, 220 SW. 
958, 281 Mo. 618 

40 C.J p 9 note 36. 

4a Ala.—State v. Absence 4 Fort. 
897. 


41. La—State ▼. Watson, 7 So. 126, 
41 La.Ann 698 

40 CJ. p 9 note 68 

42. La—State v Watson, supra. 

40 CJ. p 9 note 69. 

48. Pa.—Respublica r. Relker, t 
Yeates 282 

44. Ala.—State v. Bnley, 3 Port 
472. 

45. Mo—State ▼. Foster, 220 SW 
958. 281 Mo 618. 

40 CJ. p 9 note 68* 

48. Mo—State v Nieuhaus, 117 S 
W 73, 217 Mo 882—State v. Moore. 
65 Mo 606. 

47- Ala-Fatteraon v State, 1 So,2d 
769, 80 AlaApp. 136. 

Tex.—Phillips V. Stateb 143 aw.2d 
691, 140 TexCr 84. 

40 CJ p 9 note 64. 
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Where “malice aforethought” *8 or “lying in t render it defective,even though it contains no 


wait“^8 IS 2 X 1 essential element of the offense, the 
indictment should allege it. Also, where “premedi¬ 
tated design” IS essential, it should be alleged,but 
the circumstances showing it need not be alleged 5^ 
Where malice aforethought is not an element of 
the offense, it need not be alleged 82 Under a stat¬ 
ute providing that the offense may be committed 
without lying in wait, the failure of the indictment 
to allege whether or not the offense was commit¬ 
ted either with or without lying in wait is immate¬ 
rial 58 

e. Means, Manner, and Oircumstances of In¬ 
flicting Injury 

Under eome etatutee relating to mayhem failure to 
describe or specify the means used, or the manner of 
its use, does not render the Indictment Insufftcient. 

Under some statutes failure to describe or speci- 
fy64 particularity®® the instrument or means 

used, or the manner of its use,®® or the arcumstanc- 
es,®*^ does not render the accusation insufficient. 
There is authority for the view that, under an in¬ 
dictment for the statutory offense of cutting and 
wounding with intent to maim, it is not necessary 
to designate the instrument with which the wound 
was inflicted,®® and that an allegation in the alterna¬ 
tive as to the weapon used does not render the ac¬ 
cusation insufficient;®® but the means should be 
specified if it is sought to bnng the case within a 
general provision of the statute as to the means 
used.®® An express allegation that accused assault¬ 
ed the injured person is not necessary.®! However 
the fact that the information or indictment states 
that accused assaulted the injured person does not 


statement that a battery was committed ®® 

Murder or mofislaughter if death had ensued. 
Under a statute pronding for the punishment of 
maiming or disfiguring inflicted under such circum¬ 
stances as would have made the offense murder or 
manslaughter if death had ensued, it is not neces¬ 
sary to allege that the offense would have been mur¬ 
der or manslaughter if death had ensued ;®^ but it is 
sufficient®® and essential®® to state the arcum- 
stances which would have made the offense murder 
or manslaughter if death had ensued. 

f. Nature and Extent of Injury 

Where the statute spec.flcally punishes, as an of¬ 
fense, a diaabling or disfiguring, as a result of an in¬ 
jury, the indictment should charge that the victim was 
thereby maimed. 

At common law the indictment must set forth par¬ 
ticularly the consequences following the injury in¬ 
flicted, and must include the allegation that the in¬ 
jured person was thereby maimed 6^ So, under stat¬ 
utes it should be charged that he was maimed or dis¬ 
figured,®® or disabled,8® where the statute punish¬ 
es, as an offense, a disabling or disfiguring by the 
infliction of certain injuries, notwithstanding a fixed 
purpose to maim is not an element of the offense,7® 
although there is authority for the view that, if the 
term used is more comprehensive than that used in 
the statute, the charge is not defective.^! Generally 
speaking, an averment which fails to describe an in¬ 
jury which IS within the statute is not sufficient,^® 
but the nature of the injury need not be set forth 
more specifically than in the general language of the 
act.7® Under statutes which enumerate several dif- 


48. Mo—state v Foster, 220 SW. 

958, 281 Mo 618. 

40 C J p 9 note 66. 

48, Pa—^Heepubllea v, Reiker, S 
Yeates 282. 

60. NT.—Tully v. People, 67 NT. 
15 

51. N T —^Tully v People, supra 
40 C J p 9 note 69 

sa. Mo-^tate V Bohannon, 21 Mo 
490. 

53. Del.—State v. Hblmes, 65 A 843, 
20 DeL 196 

40 CJ p 9 note 71 

54. Mo—State V. Nieuhans. 117 S. 
W. 78, 217 Mo SS2. 

55. Mo—State v. Nerzinger, 119 S 
W. 879, 220 Mo 86. 

40 C.J. p 9 note 76. 

58. Ky —Hemphill v. Common¬ 

wealth. 96 SWM 686, 265 Ky 194 
Mo—State v. Nerslnger, 119 SW 
879, 280 Mo. 86. 


Okl—Boulding v State, Cr, 177 P.2d 
152 

40 CJ p 10 note 76. 

57. Ky—^Hemphill v Common¬ 

wealth, 96 SW2d 686, 265 Ky 194 

5& Va—Jackson v. Com. 80 SE 
432, 96 Va. 107 

40 CJ p 10 note 77 

59. WVa.—State v Newsom, 18 W 
Va. 869 

40 CJ p 10 note 78. 

83. W.Va—State y. Oihson, 68 SE 
296, 67 WVa 648, 28 LRA.NS, 
966 

81. Va—Commonwealth v. Wood- 
son, 9 Leigh 669, 36 Va. 669 

40 CJ p 10 mote 80. 

88 . Va.—Canada v Commonwealth, 
22 Gratt 899, 68 Va 899. 

40 CJ p 10 note 81. 

83: Okl—^Payne y State, 209 P. 831, 
21 OklCr 416. 

84 Mo—State y Janke, 141 S.W 
1186, 238 Mo 878 

40 CJ. p 10 note 84 
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7a N.C—State y. Green, 29 NC. 89. 
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ferent injuries, denominated "ma 3 *hem’* therein, the 
indictment need not aver this statutory conclu¬ 
sion Also, under a statute which prescribes a 
punishment for certain acts without giving a name 
to the oilense, it has been held that an indictment 
need not aver that the victim was maimed,'*5 and 
the fact that the indictment designates the crime as 
maj'hem does not affect the validity of the verdict 

Assault and specific injuficSj zcith intent to maim 
WTiere the statute punishes specific injuries inflict¬ 
ed with intent to maim and disfigure, it is not nec¬ 
essary to allege that accused did maim and disfig¬ 
ure.'^'^ In an indictment for assault \Mth intent to 
maim, it is not necessary to set forth what member 
of the body accused intended to destroy.^® 

Permanent injury In the absence of a demur¬ 
rer, an objection that the information does not al¬ 
lege that the injury or disfiguration is permanent in 
character is not well taken 

§ 10. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Fresiimptioiis and Burden of Proof 

In m proieeution for mayhem, the etate haa the 
burden of proving all the eeaential elements of the of¬ 
fense, and the usual presumptions arising In criminal 
cases Will be indulged. 

As in other criminal cases, as discussed in Crim¬ 
inal Law § 566 et seq, the prosecution must prove 
every element of the offense as charged.*® 

Intent Where a specific intent to maim, disfig¬ 
ure, or disable is an element, the intent may gen¬ 
erally be presumed from the arcumstances connect¬ 
ed with &e commission of the act,*i or from the 
commission of the prohibited act unless the contrary 


appears ,** and further proof need not be adduced 
to show intent. Moreover, where a specific intent is 
not required by the terms of the statute, the intent to 
inflict an injury may be presumed from the com¬ 
mission of the act,** and m such case, if the means 
used in the commission of the offense were such as 
would in the manner used ordinarily result in maim¬ 
ing, the law presumes that the intention was to 
maim, without regard to the knowledge of the party 
using such means as to whether or not they were 
calculated to maim *^ On the other hand, there is 
authority for the view that the doing of the act does 
not raise a presumption that it was done with the 
specific intent,** and no presumption that the spe¬ 
cific intent existed may be indulged where the re¬ 
sult which would constitute the offense is not the 
ordmary or natural result of the instrumentality 
used by accused ** Under a charge of assault with 
intent to maim, where no maiming actually results, 
there is not any presumption of fact or of law that 
accused mtended that which his act in fact pro¬ 
duced,*^ but the specific intent may be inferred 
from the surrounding arcumstances,** and, where 
there has been an actual maiming, the existence of 
the specific intent may be inferred from the fact of 
maiming *® 

Malice, unlawfulness, and willfulness. It may be 
presumed from the commission of the act that it 
was done unlawfully,®® maliciously,®i or on pur¬ 
pose.®* Moreover, malice may be presumed from 
the mstrumentality used.®* 

Premeditation and lying in wait. It has been held, 
under a statute making a premeditated design 
evinced by lying in wait or otherwise an element 
of the offense, that the existence of the design can¬ 
not be found from the mere proof of the commis¬ 
sion of the act®^ There is authority, however, for 


74i Ala—State ▼. Absence, 4 Port 
897. 

40 G J. p 10 note 97. 

7 & Ky.—^HemphiU v Coznmon- 

wealtb. 96 SW.2d 686, 265 Ky. 
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76. Ky.—Swan t Commonwealth, 6 
KyL 288. 
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77- I5ak—U. S. v Gunther, 88 N.W. 
79, 6 Dak 234. 
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LJR 469, 10 PaLJ. 141 
TSL Ohio —^Ridenour v. State, 88 
Ohio St 272 
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80. Va.—Tester v. Commonwealth, 
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2d 811, 189 TexCr. 247. 
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SSL Va—^Lee v. Commonwealth, 116 
SF 671, 185 Va. 672. 
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the view that a lying in wait®^ or malice afore- 
thought^® may be presumed from the circumstances 
surrounding the case 

Self-defense On the theory that the burden of 
proof never shifts, as discussed in Criminal Law § 
566, it IS erroneous to charge that, if the injury is 
found to have been inflicted, the burden is on de¬ 
fendant to satisfy the jury that he acted in his nec¬ 
essary self-defense but the contrary view has al¬ 
so been taken WTiere self-defense is regarded as 
an affirmative defense, it has been held that it may 
arise as an issue on the evidence introduced by the 
prosecution 9® 

Extent of injury Where the injury is such as 
would ordinarily be permanent, the presumption that 
it is permanent will be indulged in the absence of a 
showing to the contrary.^ 

b. Admissibility 

In a prosecution for mayhem, evidence which tends 
to establish a particular issue involved may be con¬ 
sidered, but evidence which has no bearing on any mat¬ 
ter at Issue or which otherwise violates rules of evi- 
dence should not be admitted 

General rules as to the admissibility of evidence 


in criminal cases, as discussed in Criminal Law § 
600 et seq, are applied in prosecutions for mayhem, 
including the statutory maim, or for injuring or as¬ 
saulting with intent to maim Accordingly, if other¬ 
wise in accord with the rules of evidence, any evi¬ 
dence which fairly tends to throw light on a par¬ 
ticular issue involved may be considered,^ such as 
evidence as to whether the act was inflicted mali¬ 
ciously® and \\ illfull} ^ or as to motive 5 However, 
evidence which has no bearing on any matter at is¬ 
sue® or which otherwise violates rules of evidence^ 
should not be admitted A plan or diagram of the 
locus in quo is properly excluded where it is so in¬ 
accurate as to confuse the jury.® 

c. Weight and Sufficiency 

The general rules as to the weight and sufficiency 
of evidence in criminal cases are applied in prosecutions 
for mayhem 

General rules as to the weight and sufficiency of 
evidence, as discussed in Criminal Law § 900 et 
seq, are applied in prosecutions for mayhem, in¬ 
cluding the statutory maim, or for injuring or as¬ 
saulting with intent to maim,® and in applying these 
rules there have been decisions as to the sufficiency 
of evidence on the issues as to the identity of the 


85. Pa-—^Reapublica v Langcake, 1 
Teatea 415 

98. Mo—State v Nerzinger, 119 S 
879, 220 Mo 36. 

40 C J. p 12 note 63 
Use of profane langtiage; drawing 
knife 

The malioe aforethought essential 
to commission of offense of assault 
with intent to maim may be shown 
from the conduct of accused or the 
circumstances attending commission 
of offense, such as use of profane 
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drawing of a knife with which to In¬ 
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30 SE 452, 96 Va 107 

Affairs with other women 
In prosecution for castration, evi¬ 
dence that prosecutmg witness had 
had affairs with other women than 
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excluded —^Ramirez v State, 40 S 
W2d 138, 119 TexCr 862, certiorari 
denied Ramirez v State of Texas. 62 
set 36. 76 L.Ed 568. 

7. Okl.—-White ▼ State, 210 P. 813, 

) 33 Okl 181 
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Ky—Coleman v Commonwealth, 138 
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Mo—State v Meier, 152 SW.2d 59 
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Ohio—Vey v State, 172 NE 484, 85 
Ohio App S34 
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State, 63 P2d 779, 60 OklCr 223— 
Caster v. State, 287 P 804, 47 Okl 
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State, 40 SW.2d 188, 119 TexCr 
862, certiorari denied Ramirez v 
State of Texas, 62 S Ct 36. 76 L 
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SE2d 162, 186 Va 992—Harrison 

V Commonwealth, 167 S.E. 251, 169 
Va 986—McElroy v. Common¬ 
wealth, 149 S E. 481, 158 Va. 877— 
Pflaster v. Commonwealth, 141 S. 
E 116, 149 Va 467. 

40 CJ p 18 note 78 [al 

Bvldsnos insnttolMrt 

Va—^Tester v. Commonwealth. 160 
SJD 62, 157 Va 826. 

40 C J. p 18 nuts 78 [b]. 


8a N C.—State v. Skidmore, 87 N C 
609. 

40 C J p 13 note 67 

98. Mo —State v Bidstrup, 140 S W 
904, 287 Mo 278. 

1. Ark —Baker v State, 4 Ark. 66 
40 CJ p 18 note 60. 

S. Tex—Cole v State. 188 S W. 109, 
62 Tex Cr 270. 

40 C.J p 18 note 68. 

a Va—Jackson v Commonwealth, 
80 S E 452, 96 Va 107. 

10 CJ p 18 note 64. 


9. Uhoorzobozatsd testimony 

Conviction of offense of maiming 
may be based on uncorroborated tes¬ 
timony of prosecuting witness — 
Robinson v Commonwealth. Va, 46 
SE2d 162 

Bvldsiioe htld snAoisnt 
Cal—^People v Dugger, 64 P2d 707, 
6 Cal 2d 887—^People v Long, 161 
P2d 278, 70 Cal App 2d 470-—Peo¬ 
ple V Crooma 152 P 2d 583, 66 Cal 
App 2d 491—^People v. Foster, 89 P 
2d 271, 8 Cal App 2d 86 
Ga—Prior v. State, 89 SE2d 669, 74 
i GaApp. 226 
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guilty person,!® intent,!! malice aforethought,!2 the 
nature and extent of the injury,!^ and as to self- 
defense !^ 

§ 11. Trial 

a. Questions of law and fact 

b. Instructions 

c. Verdict 

a. Questions of Law and Fact 

Generally, in a prosecution for mayhem, the ques¬ 
tion of the accused’s guilt and all other questions of 
fact in issue are for the Jury. 

In accordance with the rules governing criminal 
prosecutions generally, in a prosecution for may¬ 
hem the question whether the olfense has been com¬ 
mitted IS a qaestion for the jun*,!» and this includes 
questions as to certain specific elements of the of¬ 
fense, such as intent,!® mahee,!^ premeditation,!® 
and means used.!® Likewise, the question as to 
w-hether the injury was of such character as would 
render accused guilty of the offense charged has 
been held to be a question for the j’ury.®® 

Guilt of person who did not personally inflict in¬ 
jury. The question as to whether the act charged 
was the ordinary and probable effect of the wrong¬ 
ful act specifically agreed on by conspirators so as 


to render liable one of the conspirators who had 
not actually committed the act is ordinarily for the 
jury 21 

Defenses, On an issue of self-defense, where 
there is sufficient evidence thereon, questions as to 
whether accused had reasonable cause to apprehend 
the immediate danger of death or great bodily 
harm,22 as to \vhich person vras the aggressor, and 
as to whether accused used more force than was 
necessary, 23 and as to whether certain alleged 
threats by the prosecuting witness had been com- 
mumcated to accused,®^ should be submitted to the 
jury. 

b. Ihstrnctioxui 

The court must instruct on the law of the ease, de¬ 
fining the offense charged, and submit all questions of 
fact to the jury. 

General rules as to instructions, as discussed in 
Criminal Law § 1189 et seq, apply in prosecutions 
for mayhem, including the statutory maim, or for 
injuring or assaulting with intent to maim 2® The 
court must submit all questions of fact to the jury 
and cannot assume as true what must be found by 
the jury as a fact,®® but an instruction is not open 
to the objection that the court has assumed as exist¬ 
ing a particular fact, where it appears from the 


la Ill—^People ▼. Conners, 92 NE 
567. 246 Ill 9 
40 C J. p IS note 74 [a]. 

11. Va —Shackelford ▼. Common¬ 
wealth, 32 S E 2d 682, 183 Va 423 
40 C J. p 13 note 75 
BvidMiee luid ■nfflolen't 
Ark.—Pate v State, 177 SW.2d 938. 
206 Ark 693 

!& Kan.—State v Thomas. 142 P 2d 
692, 157 Kan 526, certiorari de¬ 
nied 64 S Ct. 1056, 822 U.S, 789, 8$ 
LEI 1678. 

la. Tex.—^Phillips ▼. State, 148 SW. 
2d 691, 140 TexCr 84—^Rankin v 
State, 139 &W2d 811, 189 TexCr 
247. 

40 CJ. p 18 note 76. 

Broken r.ba 

Evidence that prosecutor from, a 
blow in the back administered by 
accused sustained two broken ribs 
was insufUcient to support convic¬ 
tion of malicious woundiuff—John¬ 
son V. Commonwealth, 85 S.E 2d 694. 
184 Va 409 

14. Tex—Keith v. State, 232 S.W. 

321, 89 Tex Cr 264, 16 A.L B. 949. 
40 CJ p 18 note 77. 

16. Ill—People V. Kopke, 33 NE2d 
216. 376 Ill 171, certiorari denied 
Kopke V State of Illinois. 62 S Ct 
87. 314 U S 646, 86 L Ed 518. 
Ky—Coleman v. Commonwealth, 138 
&W2d 665. 280 Ky. 410. 


I Bvideaoe held suffloleiit to taJee to 
Jury question of defendants* suilt of 
castrating prosecuting witness — 
State V Ammons^ 168 SB 631, 204 
NC 753. 
acember of body 

Under a statute providmg that to 
maim is to cut oil or otherwise de¬ 
prive a person of the hand, arm, fin¬ 
ger, foot, leg, nose, or ear, to put out 
an eye, or in any way to deprive the 
person of another member of his 
body, whether a part of the human 
body not mentioned In the statute 
IS a member of the body, is a ques¬ 
tion for the Jury—Slattery v. State, 
41 Tex 619—40 CJ. p 14 note 88 

la IlL—People V Kopke, 38 NE8d 
216, 876 Ill 171. certiorari denied 
Kopke V State of Illinois, 62 S 
Ct 87. 314 US 646, 86 LEd 618 
40 CJ p 14 note 80 

17. Dak.—U. S V. Gunther. 38 NW 
79, 5 Dak. 234. 

Pa—^Respublica v. Langcake, 1 
Teates 415. 

la NT—Tully ▼. People, 67 N.T 
16. 

40 CJ. p 14 note 82 

19. DL—^People V. Kopke, 83 NE.2d 
216, 876 Ill. 171, certiorari denied 
Kopke V State of Illinois, 62 S 
Ct 87. 314 Ua 646. 86 L.Ed 518 

aa Tex—^Bowers v. State^ 7 S,W. 
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247, 84 TexApp 642. 6 Am S XL 
901. 

40 CJ p 14 note 84 

21 . Tex—Bowers v. State, supra 
Svidoiioe held snfflcieiit to allow 

Jury to conclude that accused acted 
together with companion and agreed 
CO the commission of the offense — 
Osborne v SUte, 161 aw.2d 811, 142 
TexCr. 195 

22. Mo—State v Bidatrup, 140 aW. 
904, 237 Mo 278. 

2a Okl—Donahue v. State, 8 P.2d 
746. 62 OklCr 179. 

24. Tex—Keith v State, 282 SW 
821. 39 Tex Cr. 264, 16 A.L R. 949 
40 CJ p 14 note 87. 
aa Mo—State v, Ma Poo, 19 SW 
222, 110 Mo 7. 83 Am SR. 414. 

40 CJ. p 14 note 89. 

Befeiring to snlphnxlo add urn poison. 

(1) It has been held that the court 
did not commit error in referring 
in its instructions to sulphuric acid 
as a poison—Hiller v SUte, 218 N 
W 886, 116 Neb. 682, 68 ALR 1822 

(2) This 18 true because a poison 
may be defined aa substance which, 
when introduced into system directly 
or by absorption, produces violent 
morbid, or Utal changes, destroying- 
living tissue—Hiller v. SUte, su¬ 
pra. 

aa Tex.-^31attery y. SUto. 41 Tex. 
619. 



57 C. J. S. 


MAYHEM 


whole instruction that the question has been fairly 
submitted for the determination of the jury.27 
Where the law provides that the acts must be done 
**willfully*’ or “maliciously,” the court should so in¬ 
struct the jury,28 and it has been held that the court 
should define or explain such terms to the jury 29 
Moreover, the circumstances may be such as to re¬ 
quire a requested instruction emphasizing a particu¬ 
lar element of the offense charged^o The court 
should not submit to the jury a theory of guilt 
which is not covered by the formal accusation 
nor should a charge be given which permits a con¬ 
viction, even though a necessary element of the of¬ 
fense may have been lacking 22 The court should 
not submit to the jury a count in the indictment 
which is not supported by the evidence 22 

Under general rules of instructions in criminal 
cases, the court may properly refuse a requested 
charge which does not contain a correct statement 
of the law applicable,24 as where it imposes a great¬ 
er burden of proof on the prosecution than the law 
requires of it,36 or a requested instruction which 
has already been covered suflSciently by other in- 

structions.26 

Defenses. The court need not instruct as to a 
theory of defense for which there is no support in 
the evidence.27 A charge on the subject of self- 
defense should give a correct statement of the law 
applicable to the subject,28 and it is ordinarily the 
duty of the court to charge on questions as to self- 
defense where there is warrant for such charge in 
the evidence,29 at least where such charge has been 


§ 11 

lequested by accused ,40 and the instruction should 
be given, it has been held, even though the question 
arises as an issue solely on the evidence introduced 
by the prosecution 41 However, a requested charge 
seeking the benefit of this defense is properly re¬ 
fused where it omits certain necessary elements of 
the law as to self-defense,^2 it is neither neces¬ 
sary nor proper to give an instruction with respeet 
to this defense where there is no evidence to au¬ 
thorize such instruction ^3 Where the court sub¬ 
mits the question of self-defense as an unlimited 
nght, not qualified by any question as to provocation 
by accused, it is not necessary' to instruct as to the 
right of accused to seek the injured person for an 
explanation with respect to certain difiGLculties be¬ 
tween them ^4 

c. Verdict 

In order to sustain « conviction for mayhem, a 
verdict of guilty must be certain as to the elements 
apecially found, but reasonable certainty Is usually all 
that Is required. 

In a prosecution for mayhem a verdict of guilty 
must be certain as to the elements specially found.46 
Where accused is acquitted of the greater offense 
charged in the indictment and found guilty of a 
lesser grade embraced in such charge, the verdict 
should show with reasonable certainty that the jury 
has found him guilty of the offense of the lesser 
grade,46 but reasonable certainty is usually all that 
is required.47 The mere failure to designate the 
offense where both greater and lesser offenses are 
submitted is not fatal where the verdict fbees a 


37. Mo—state ▼ Ma Foo, 19 S.W. 
222, no Mo 7, 83 Am SR 414 

40 C J p 14 note 91. 
sa Change held not enoncou 
Tex—Phillips V State, 148 SW2d 
591, 140 Tez.Cr 84. 

89. Tex—Bowers y. State, 7 SW 
347, 24 Tex.App 642, 6 Am S R. 901 
40 C J. p 14 notes 92, 93. 

30. Va—^Lee v. Ciommonwealth, 116 
S B 671, 186 Va. 672 

40 CJ p 14 note 94. 

31. Mo—State v Kyle, 76 SW. 1014, 
177 Mo 669 

40 C J p 14 note 96. 

38. Ala.—State v. Absence, 4 Port 
397 

40 C J. p 14 note 96 
33. NC—State v. Malpass, 88 SB 
2d 166, 226 NC 408 
aft. Okl—Payne v State, 209 P. 884, 
21 OklCr. 416 
40 CJ. p 14 note 98 
38. Mo—State v Nersmger, 119 S 
W 879, 220 Mo 86 
40 CJ p 14 note 99. 
aSL Cal.—^People v. Alexander, 206 F- 


876, 66 CalApp 487—People v. 
Nunes, 190 P 486, 47 CalApp 846 

37. Tex—Keith ▼ State, 232 SW. 

821, 89 TexCr. 261, 18 AL.R 949 
40 CJ. p 16 note 9 

3a Mo —State v Bunyard, 161 S W 
756, 263 Mo 847 
40 C J p 16 note 10. 

Xnstmotloa held proper 
In prosecution for bitmg off end of 
finger of police officer arrestmg de¬ 
fendant, instruction that defendant 
was guilty if biting was not in nec¬ 
essary or apparent necessary self-de¬ 
fense, and that police officer had 
nght to arrest defendant without 
warrant for public offense commit¬ 
ted in police officer's presence, and 
that It was defendant's duty when 
arrested peaceably to submit there¬ 
to, was proper as forestallms I>os- 
Bible defense that biting grew out 
of fight brought about by defend¬ 
ant's attempt either to evade arrest 
or subsequratly escape therefrom — 
Hemphill v Commonwealth^ 96 S 
W.2d 686, 266 Ky. 194. | 
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39. Okl—^Donahue v State, 8 P.2d 
746, 62 OklCr. 179 

40 CJ p 16 note 11 

40. Okl—Donahue v State, supra. 
Va—Jackson v. Commonwealth, 80 

SB 463, 96 Va. 107 

41. Mo—State v Bidstrup, 140 SW 
904, 237 Mo 878. 

40 C J p 15 note 18. 

48: Ala—Green v State, 44 So 194. 
161 Ala 14, 125 Am S R 17, 16 
Ann Cas 81 

43. Mo—State v. Bunyard, 161 S 
W. 766. 253 Mo 847—State v 
Bailey, 31 Mo 484. 

44. Tex—^Keith v. State, 288 S-W- 
821, 89 TexCr. 264, 16 A-LR 949 

48. Wis—State v. Bkedqw, 45 Wis 
279 

40 CJ p 16 note 19. 

48. lia.—State v. Tx^nch, *28 So 606, 
60 La Ann 461 
40 CLJ p 16 note 80. 

47. Va—Jones v. Commonwealth, 81 
Gratt. 880, 72 Va 880. 

40 CJ. p 16 note 81. 
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punishment applicable only to the greater ofTense.^8 
A finding that accused is guilty of an offense of a 
higher degree than that charged cannot be sus¬ 
tained A general verdict has been held sufia- 
aent.50 

§ 12. Sentence and Punishment 

The punishment on conviction for mayhem Is reg¬ 
ulated by statute 

The punishment on comiction for ma^'hem is 


regulated by statute, which either fixes the grade 
of the offense and assesses the punishment or mere¬ 
ly assesses the punishment.®^ At the ancient com¬ 
mon law accused on conviction was pumshed by 
the loss of the same member of which he had caused 
the loss,®2 but later this mode of punishment went 
out of use and then by the common law as it stood 
for some time the offense was punished by fine or 
imprisonment.®® 


MAYOB. See the C J S. title Municipal Coipora- 
tions § 463, also 40 C J. p 17 notes 1-4, and 43 C.J. 
p 595 note 2. 

MATOBAZGhO. In Spanish law, formerly, the right 
of succession to pioiierty held in perpetmty under 
prohibition of alienation.^ 

lEAYOB D£ EDAD. lii Spanish law, one who has 
attained majority.® 

HAYOBBOMO. In some iunsdiGtions, an officer 
in the charge of an irrigation water system.® 

MAYOB’S OaUBT. See Courts § IL 

MAZA, A Hindustani woid meaning '^taste.”^ 

MJ). See Abbreviations 1 C J S. p 276 note 5. 


ME. The objective case of 'T.”® 

MEADOW. A tract of low or level land producing 
grass which is mowed for hay,® cultivated land 
growing grass sowed thereon tillable, mowing, or 
grass land, exclusive of unmclosed woodlands.® The 
term is sometimes apphed to low ground adjacent 
to streams,® including salt marshes and beaches,i® 
and it also is applied to film land above high tide.^^ 

"Meadow^’ has been held to be the equivalent of 
'^marsh" see 55 C J.S. p 954 note 13, and has been 
distinguished fiom "sedge-flat.^’^® 

MEAL. Pulverized grain ground but unbolted.^® 
The term has been held to include oatmeal and the 
like.^^ "Meal,” m this sense, has been distin¬ 
guished from "flour” see 36 C.J.S. p 1032 note 68. 


48. Tex^-X.ee v State, 148 SW 
567. 66 TezCr. 567. 40 LRA.XS, 
1182 , 

40. Philippine —U S v. Punpalan, 
23 Philippine 375. 377 
40 OJ p 16 note 28. 

80. Mo—State v. Hampton. 356 S 
W. 745. 

40 CJr p 16 note 24. 

81. Xev—State v Enkhouse. 160 P 
33. 40 Nev. 1. 

40 C J. p 16 note 80. 

Bacommenflatloii of jury 
Under some statutes It has been- 
held that the punishment for the of¬ 
fense of mayhem provides for no 
recommendation of the Jury— Caw- 
art V. State, 130 SE 868. 84 Ga.App 
517. 

Sentamees held szossslirs 
Fa—Commonwealth v. Ashe, 142 A 
317. 293 Pa. 822 
40 C J. p 16 note 80 [d] 

Banteiuie held not excessive 
Sentence to four years m peniten¬ 
tiary for mayhem in youginy out 
eye of person with whom defendant 
had been flfirhtuid after defendant 
left scene of difficulty and returned 
with pliers with which he aougred 
out eye was held not ezoessive.— 


Payne v State. 63 P2d 779. 60 Okl 
Cr 228 

68. Neb—Hiller v. State. 218 NW 
886, 116 Neb 682. 68 AL.R 1322 
40 CJ p 16 note 26 
63. Ga—Adams v. Barrett. 6 Ga 
404 

40 CJ p 16 note 27. 

1. Escriche Diccionario. 

As bema void by reason of code pro¬ 
visions see 40 C J. p 17 notes 6, 7 
8i Escnche Diccionario. 

3: NM—Candelaria v Vallejos. 81 
P. 689. 696. 18 NM 146. 

4. Ena—^In re Densham. [1896] 2 
Ch 176. 179. 188 
& Webster New IntD 
See also *T' 42 CJS p 871 motes 17- 
19. 

A Jnxat^ "Sworn bsfoxe ma" and 
alaned by two justices, mlaht be in¬ 
terpreted by refemna the words in 
the sinaular number to each of the 
justices separately and successively, 
and was not mvalid—Reama v. Silk- 
stone. 2 QB 520, 42 EGIi. 788. 114 
Reprint 204. 

8i NC—State v. Crool^ 44 SJl 82, 
83, 182 NC 1068 
40 CJ. p 17 note 15. 
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7. N C —State v Crook, supra 
Si Me —^Barrows v McDermott, 78 
Me 441, 461 

9w NH—Scott V Wilson, 8 NH 
821, 322 

10m NT —Sandiford v Hampstead, 
90 NTS 76, 83, 97 App Div 163 
The term la applwd to the tracts 
which lie above the shore and are 
overflowed by sprina and extraordi¬ 
nary tide only and yield araases 
which are aood for hay—Church v* 
Meeker, 84 Conn 431, 429. 

11. Pa—Gibson v. Hoffman, 164 A 
788, 810 Pa 61. 

IS. Conn —Church v. Meeker, 84 
Conn 421, 429. 

la, Ohio—Washlnaton Mut Ins Co 
V. Merchants* & Manufacturers* 
Mut Ims Co, 6 Ohio St 460, 486 
40 CJ p 17 note 19. 

Phrases 

(1) ''Coarse meal" see 14 C.JS p 
1800 note 83. 

(2) "Com meal** and "unbolted 
com meal” see 18 C J.S. p 284 notes 
73, 89 

14. Ala—Holt V. Lena. 174 So. 769,. 
760, 384 Ala 868. 
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In a different sense the word “meal” defined as 
food that IS eaten to satisfy the requirements of 
hungerjiB the portion or quantity of food taken 
either at one of the regular times for lefreshment 
or on occasions of hunger to satisfy the appetite 

The question ns to uhat constitutes a meal is in¬ 
timately connected with, and controlled by, mdivid- 
ual tastes, conditions of diet, and other circum¬ 
stances, and it 18 obviously impossible for a court 
to lay down a geneial lule of law determinative of 
the question which wuU be applicable m all cases.^^ 
It IS a matter of common knowledge that to one who 
IS accustomed to simple sustenance a sandwich with 
a beverage would constitute a meal.^® On the oth¬ 
er hand, the generally accepted concept of a meal is 
that it not only consists of a larger quantity of 
food than that which ordinarily comprises a smgle 
sandwich, but that usually it consists of a diversified 
selection of foods which would not be susceptible 
of consumption in the absence of at least some ar¬ 
ticles of tablew*are and which could not conveniently 
be consumed while one was standing or walking 
about.l® Thus, while a “hot dog” or hamburger 
sandwich is the type of food fi'equently offered for 
sale to, and desired by, persons who wish to eat 
something while walking about, it is not the type of 
food generally ordered by a person who patronizes 
a hotel, restaurant, or other public eating establish¬ 
ment with the mtention of securing a meal.^® It 
also has been stated that a meal implies that that 
which will be served will be moie substantial m sat¬ 


isfying the normal appetite than that which is 
served at a soda fountain in a drug store,since a 
normal person would not consider that the food 
and drink which he could becuic at such a place 
would constitute a meal one day after another, and, 
although it might provide subsistence, it surdy 
would not meet the demand of noimal hving22 

What constitutes a meal under statutes permittmg 
the sale of intoxicants uhen served with meals is 
discussed in Intoxicating Liquors § 266; and what 
constitutes a meal withm the meaning of an order 
establishmg a minimum wage for women and minors 
IS discussed in Master and Servant § 152. License 
tax provisions i elating to meals are discussed in Li¬ 
censes § 30 a, d (2) (f). 

MEAN. 

As a Noun 

A middle between two extremes, whether apphed 
to persons, things, or time.23 

—Means. The plural form of the nouu “mean, ”2* 
often construed as a singular nonn,26 with singular 
sense and constiuction 23 

In one sense the word “means” signifies an mter- 
mediate agency or measure ;2 7 that through which, 
or by the help of which, an end is attained ;28 that 
which produces a ieBnlt;29 something tending to an 
object desired,20 the medium through which any¬ 
thing is done;3l the instrument or agency throfigh 
which an end or purxiose is aooomplished;®^ instru¬ 
ments,23 i2istiuitientality,33 necessary condition or 


15. Ener.—^Regina v Sauer, 8 BC 
308, 309, 1 CanCrCas SIT 

le. NT—^People v Fnedman, 142 
NTS 367. 370, 1B7 App Div 437 

17. Cal—Sandelin v Collins, 38 P 
2d 1009, 1012, 1013, 1 Cal 2d 147, 
98 ALH 96a 

1& Cal—Sandelin v Collins, supra 

19. Cal —^Treasure Island Catering 
Co V State Board of Equalization, 
120 P 2d 1. 4. 19 Cal 2d 181 

90. Cal —Treasure Island Catering 
Co V State Board of Equalization, 
supra 

91. Ohio —Greco v Moosbrugger, 
App. 42 NE2d 211, 213 

99L Ohio —Greco v. Moosbrugger, 
supra. 

93. Black L J> 

40 aj. p 18 note 23 

94. Ill —^Ebbert v Metropolitan 
Life Ins Co, 7 NE8d 836. 842. 
289 Ill App 342 

Mo—Caldwell v Travelers* Ins Co., 
267 SW 907, 921, 806 Mo 619, 89 
AL.B 66 

Tenn.—Provident Life A Accident 


Ins Co V. Campbell. 79 SW2d 
293, 296, 18 Tenn App 462 

95. Ill —^Ebbert v Metropolitan 
Life Ins Co, 7 NE2d 336, 343, 
289 Ill App 343 

93. Mo—Caldwell v Travelers’ Ins 
Co. 267 SW. 907, 921, 306 Mo. 619, 
39 ALR 56 

Tenn —^Provident Life & Accident 
Ins Co v Campbell, 79 SW2d 292, 
296, 18 Tenn App 462 

97. Ind—Littell v State, 88 NE 
417, 418, 133 Ind. 677 

Mo—Caldwell v Travelers’ Ins Co, 
267 SW 907, 921, 806 Mo 619, 39 
ALR 66—^Pope v Business Men's 
Assur Co of Amerioa, ISI SW2d 
887, 892, 286 Mo App 268. 

Tenn —^Provident Life & Accident 
Ins. Co V. Campbell, 79 S W 2d 
292, 296, 18 Tenn App 462 

9U Ind—Littell v State. 83 NE 
417, 418. 183 Ind. 677 

Mo—Caldwell v. Travelers* Ins Co, 
267 SW 907, 921. 306 Mo 619, 39 
ALR 66—^Pope v Business Men's 
Assur Co of America, 181 SW3d 
887, 892, 286 Mo App. 263 

TenzL—^Provident Life A Accident 
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Ins Co V Campbell, 79 S.W 3d 
292. 296, 18 Tenn App 463 
99. NT—Tucker v Hartford Mut 
Ben Life Ins Co, 4 NT.S 605, 
606, 60 Hun 60 
40 CJ. p 18 note 35 
3a Mo—Caldwell v Travelers* Ins 
Co, 267 SW. 907, 921, 305 Mo 619. 
39 ALR 56—^Pope v Business 
Men's Assur. Co of America, 131 
SW3d 887, 892, 236 Mo App 263 
Tenn —^Provident Life & Accident 
Ins Co V. Campbell, 79 S W 2d 
292, 396, 18 Tenn App 462 

31. Ill —^Ebbert v Metropolitan 
Life Ins Co, 7 NE2d 836. 342, 
289 Ill App 342 

32. Tex—^Port Worth Mut Benev 
Ass'n of Texas v Miller, Civ App, 
280 SW 838, 840. 

33. Mo—Caldwell v. Travelers’ Ins 
Co. 267 SW 907, 921. 305 Mo 619. 
89 ALR 66—Pope v. Business 
Men’s Assur Co of America. 131 
SW2d 887, 892. 236 MoJ^pp 268 

Tenn —^Provident Life A Accident 
Ins Co v Campbell, 79 SW2d 
292. 296, 18 Tenn App 462 
34b HI.—^Bbbert t. Metropolitan 
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roagent;35 a plan or method of procedui*e;36 the 
piocess adopted m older to attain an end;37 pro- 
Gureznent or instigation.^^ Iq. this sense the word 
may be used as synonymous with ‘'agency” see 
Agency § 1 a (2), ‘'cause” see 14 C.J.S p 42 note 
2 5, and "mstromentality” see 44 C.J S. p 42 note 
64; and is distinguishable from "event" sec 31 C.J.S. 
p 473 note 19, "machine” see 54 C.J S p 892 note 80, 
and "materials” see ante p 450 note 45. 

In another sense the word "means” signifies es- 
tate;39 income;^® pioperty;'*! Tesources;42 dis¬ 
posable resources;^2 any resources from which the 
wants of life may be supplied and the word 
may signify money,^6 without necessarily being re¬ 
stricted to money on hand.^9 Jt may consist either 
of property of a physical character, frequently re¬ 
ferred to as assets, or it may consist of income from 
such property or mcome from labor or seivices per¬ 
formed.^^ The word rofers to property or capabil¬ 
ities of producmg property and does not include 
gifts which may or may not be made at some future 

time.48 

As an Adjective 

Average; in a mathematical sense, having an 
intermediate value between two extremes, or be¬ 
tween the several successive values of a variable 
quantity during one cycle of variation.49 

« 

As a Verb 

A transitive verb^9 defined as to have in mind;8i 


to intend.5* 

"Means” has sometimes been taken as synony¬ 
mous with "includes,” and the words have also been 
compared or distinguished see 42 C.J S. p 526 notes 
11, 15. The participial forms, "meamng’^ and 
"meant,” have also been compared with, or distin¬ 
guished from, "includes” see 42 C.J.S. p 526 notes 
14,10. 

Cross References and Phrases 

"Means” of husband as a factor in determining 
the amount of temporary alimony or support see 
Divorce § 212; and as a factor in determmmg the 
amount of permanent alimony or support see Di¬ 
vorce § 236. Abandoning a wife and leaving her 
without adequate means of support as a cnminal or 
qnasi-oiumnal offense see Husband and Wife § 
630. What constitutes "means” as bearing on the 
right to receive old-age assistance benefits under so¬ 
cial security legislation is discussed m the CJ.S. 
title Social Security and Public Welfare. The pat¬ 
entability of a means of producing a physical re¬ 
sult is discussed in the C.J S. title Patents § 9, also 
48 G J. p 20 note 12. What constitutes the mean 
of the reserve fund of a life insurance company 
for the purposes of computing income tax dedno- 
tions and credits is discussed m Internal Revenue 
§ 249 b. The signification of the word "mean” when 
applied to a horse is discussed in Animals § 176 d. 

-^Phrases. 

Accidental means The phrases "acoidental means,” 


Life Ins. Co. 7 NX!Sd 336. 842. 
289 lllApp 842 

Mo—Caldwell v. Travelers* Ins 
Co. 2S7 SW 907. 931. 305 Mo 619, 
89 A Li.R. 66—^Pope v Business 
Men's Assur Co of Ameiica, 131 
5W2d 8S7, 893, 236 Mo App 268 
Tenn —Provident Ldfe & Accident 
In^ Co V. Campbell, 79 S.W.2d 
293, 296, 18 Tenn App 452 
, 801. Tex —Texas & P. R. Co v 
Beezley, 101 SW. 1061, 1052, 46 
Tex Civ App 108 

37. Ill —^Bbbert v. Metropolitan 
Life Ins Co, 7 NB2d 836, 342. 
389 Ill App. 842. 

3& Mass —^Fitchburg v Cbeahlre R 
Go, 110 Mass. 210, 212. 

88. Mo — Ctozpns SxoAm quoted Jn 
Moore v State Social Security 
Commission, 122 S.W.2d 891. 804. 
233 Mo App. 636 
40 CJ p 18 note 41. 

Mo —Oozpns Atuls quoted In 
Moore v State Social Security 
Commission, 122 SW2d 891, 394, 
283 Mo App 586 
40 G J. p 18 note 42 
4L Mo.—Ooxpns Juris quoted la 


Moore v State Social Security 
Commission, 133 SW2d 891, 394, 
233 Mo App 536 

XC—Vasa v Southall. 26 NC. 801, 
803 

42. Mo.—Corpus Juris quoted In 
Moore v State Social Security 
Commission, 132 SW2d 391. 894, 
233 Mo App 636 

40 CJ. p 18 note 45 

48. Mo—^Moore v. State Social Se¬ 
curity Commission, 122 SW2d 391, 
894, 233 Mo App 538. 

4^ La—^Bowsky v Silverman, 168 
So 121, 122, 184 La. 977. 

43. Mo —Corpus Juris quoted In 
Moore v State Social Security 
Commission, 122 S.W.2d 891, 894, 
233 Mo App. 586. 

N'T.—Anonymous v. Anonymous. 19 
NTS 2d 963, 956 

40 C J p IS note 43. 

According to the oontexti the term 

has been held to exclude money — 

Lelnkauf v Barnes, 6 So 402. 408, 66 

Miss 207. 216. 

48, N.T.—People v. Palmer, 85 N 
Y S 231, 232, 18 Misc. 727. 

40 C J. p 18 note 48 [b3. 
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47. La—^Bowsky ▼. Silverman, 168 
So 121, 122, 184 La 977. 

48. Mo—^Moore ▼. State Social Se¬ 
curity Commission. 122 S.W 2d 891, 
894, 283 Mo App 536. 

Sumlarly expressed 

"No court or law writer, so far 
as our research has disclosed, has 
ever said that an Indigent person 
whose only support is contributions 
made by one who is not under legal 
duty to make them, has resources, 
means or means of support.'*—Moore 
v State Social Security Commission, 
supra. 

49. XU lasuzanoe 

US—Western A Southern Life Ins 
Co V. Huwe, COA.Ohio, 116 F2d 
1008, 1009, 1010. 

60. Mo—La Hue v. Bungenstock, 
249 SW. 402, 404, 297 Mo. 577 

61. Mo —^La Hue ▼. Bungenstock^ 
supra 

40 C J. P 18 note 26. 

68. Mo.—La Hue v, Bungenstock,. 
supra. 
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"external^ violent, and accidental means of injury/’ 
and other phrases of like import are frequently em¬ 
ployed in policies of insurance, particularly accident 
insurance policies, see Insurance §§ 753 b, 754, and 
double indemnity clauses of life insurance policies 
see Insurance § 938 c, d. See also 1 C J S. p 452 
note 47. 

Means of support In its geneial sense, all those 
resources from which the necessaries and comforts 
of life are or may be supplied, such as lands, goods, 
salaries, wages, or other sources of mcome.S8 In a 
limited sense, it signifies any resource from which 
the wants of life may be supphed.^*^ 

Other phrases employing the word “mean” in its 
various forms are set out in the note,^^ and for ad¬ 
ditional phrases as to which more recent adjudica¬ 
tions have not been found see 40 C.J. p 18 note 47- 
p 19 note 79. 

MEAin)EBb A turn or winding, as of a stream; 
hence, a winding path or course, a labyrinth 56 
The term is defined as used with reference lo bound¬ 
aries of a tract of land or temtoiy in Boundaries 
§4. 

Phrases employing the word are set out in the 
note.57 

MEAITTIME. During the interval between two 


given times; 58 the time during the interval be¬ 
tween two given dates,5® dunng the intervening 
time; during the mteival; at the same time.56 

MEA17WHILE. During the interval between two 
given times; dunng the mter\ening time; during 
the interval; at the same time.^^ 

MEASUBE. Anything devised or done with a view 
to the accomplishment of a purpose a plan or 
course of action intended to obtam some object ;58 
any course of action pi'oposed or adopted by a gov- 
emment 

The word “measure,” when employed as a noun to 
indicate a unit of measuze, or when used as a verb 
meaning to compute or ascertain the extent, degree, 
quantity, dimensions, or capacity of, by a rule or 
standaid, or to take or make a measurement or 
measurements, is defined and discussed in the C J S. 
title Weights and Measuies § 1, also 40 C.J. p 19 
notes 83, 84, 39, and 68 G J. p 151 note 5. 

As a legislative enactment the term is defined and 
discussed m the C J.S. title Statutes § 1. also 40 
C J. p 19 note SS. 

The noun “measui'e” has been compared with, or 
distmguiahed fiom, “estimate,” and the verb “meas¬ 
ure” has been held to be equivalent to, or a svno- 
nym of, “estimate,” see 31 C.J.S. p 183 note 48, p 
184 note 56 “Measured” has been compoi-ed with, 


68. Ill—^Pearson y. Renfro, 60 NB 
2d 698, 600, 601. 820 IllApp 202— 
Barp V. Liilly, 120 Ill App. 123, 127 
Fa—Coipu JoKB quoted la In re 
Richardson's Estate, 6 FaJ^ist & 
Co. 786, 788 

40 CJ p 19 note 73 M (D. 

64. Ill—Pearson v Renfro, 60 NE 
2d 698, 600. 601. 820 IllApp 203— 
Earp y Iillly, 120 lll.App 123, 
127. 

Pa—OoTpns JIudB quoted in In re 
Richardson'e Estate, 6 Pa.Di8t. & 
Co 785, 788 

40 CJ p 19 note 78 [a] (2). 

65. Fmses 

(1) "Anti-means doctrine*' see 8 C 
J.S p 1897 note 34 

(2) "Mean and Include" as some¬ 
times synonymous with "includes," 
and as compared with, or distin- 
ffuiBhed from, "includes,* see 42 C 
J S p 626 note 10, p 626 note 18. 

(3) "Mean low tide" and "mean 
lower low tide" see 64 C J S p 883 
note 17. 

(4) “Mean reserve" as an Insur¬ 
ance^ term see Insurance I 103. 

(•5) "Means of knowledge" as 
equivalent to "knowledge" see 51 C. 
J.S. p 465 note 76. I 


(6) '"Means' religious doctrine" 
see 27 C J S p 1311 note 98. 

(7) "Mean sun time" or "mean so¬ 
lar time" see the CJS title Time 9 
7, also 62 C J. p 962 notes 41-45 

(8) "Means which 'theieby 
caused*" as equivalent to, or inter¬ 
changeable or synon-vinous with, 
''proximate cause" see 14 C J S p 46 
note 98 

(9) "Mean width" as not a syn¬ 
onym of ' frontage" see 87 CJS p 
1387 note 5 

(10) "Reasonable means" has been 
held to signify such means as a rea¬ 
sonably prudent person would use 
under like circumstances —Terre 
Haute, I & E Traction Co. v Steven¬ 
son, 123 NE 785, 789, 189 Ind lOO 

(11) "Shall mean" as equivalent to 
"shall be construed" see 16 CJS p 
1617 note 8 

(IS) "Without visible means of 
support" as used in connection with 
vagrancy laws see the CJS title 
Vagrancy S 1 et sea, also 66 CJ. p 
899 note 1 et seq 

661 , Webster New IntD. 

67. Flirases 

(1) "Meander corner" defined see 
Boundaries 8 4 

(2) "Meandered waters" see 
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Boundaries 8 80 "Meander line" 
treated and discussed with reference 
to navigable waters see the CJS 
title Navigable Waters 88 6, 63, 82, 
103, also 46 C J p 416 note 98, p 494 
notes 86-90, p 637 note 47 [f], p 662 
note 93 As discussed with refer¬ 
ence to nonnav.gable waters see the 
CJS title Waters 88 107,. 108, also 
67 C J p 854 note 64-^ 855 note 67, p 
556 note 80 

63, N J —Gates v. Plainfield Trust 
Co. 191 A 304, 809, 121 NJEq 
460 

"In the meantime" sea 42 CJS p 
481 notes 65-57 

59. Fla—Ell Witt Cigar & Tobacco 
Co V Somers, 127 So 833. 831, 99 
Fla 692 

60. N J —Gates v. Plainfield Trust 
Co, 191 A 304, 809, 121 NJEq 
460 

81. NJ—Gates v. Plainfield Trust 
Co, supra 

68. Ohio—McFkrlan v Norwood, 19 
Ohio NP,NS, 146, 150. 

"Measure of damages" defined gen¬ 
erally see Damages 8 71. 

68. Ohio —McFarlan v. Norwood, 
supra 

40 C J p 19 note 86, 

6A Ohio —McFarlan v. Norwood, 
aupra. 
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or distinguished from, “estimated'’ see 31 C J.S, p 
184 note 65. 

MEASUREMENT. Act or result of measming 
something, also, the extent, size, capacity, amount, 
or quantity ascertained by measunng.®^ 

MEAT, \nule the teim *'niGai" may be used m a 
generic and comprehensive bense so as to include 
foods other than the flesh of animals,®® the term 
applying not only to the flesh of all animals used 
for good, but, in a general sense, to all kinds of 
provisions®'^ fit for the sustenance of man,®® m its 
usual mterpreiation it is defined as the flesh of 
vertebrate animals used as food, sometimes limited 
colloquially to the flesh of mammals, as opposed to 
poultry, game, flsh,>frogs, turtles, and the like;®® 
flesh, as distinguished from fish or fowl.^® 

Phrases employing the ^ord are set out in the 
note 

MEGHANIO. A term derived from the Latin “me- 
chanicus.'*^® 

As a Noun 

The word “mechamc" is geneially construed in 


its ordinary meaning and acceptation,*^® and, while 
it is a term somewhat loosely applied, *^4 as a general 
rule, m order to be a mechanic, it is necessary that 
the person should be an operative engaged m a busi¬ 
ness requiring some paibcular skill m doing work 
The word connotes a manual occupation;'^® a per¬ 
formance of mechanical labor, or work at one of 
many constructive trades, as a principal means of 
Lvelihood,77 although it has been said that it al¬ 
ways excludes agricultural laborers or laborers who 
work with pick, shovel, spade, or similar tools.7® 
At one time the word was synonymous with “arti¬ 
san" see 6 C J.S. p 779 note 6, but it now is com¬ 
monly restricted to a workman who ur skilled m con¬ 
structing, repairing, or using inaohmery.79 It is 
used in contradistinction to contractors, superin¬ 
tendents, capitalists, or mere owners of machm- 
ery,®® and it includes all mechanics, whether master 
workmen or journeymen.®! 

In its broadest sense, a mechanic is any one who 
is a skilled worker with tools;®® and the term is de¬ 
fined as meaning any skilled worker with tools;®® one 
who is skilled in the use of tools or instruments;®^ 
one skilled m a mechamcal occupation or art;®® one 
who practices any mechanic®® or mechanical®? art 
or trade,®® one who follows a mechanical oocupa- 


es. Webster New IntB 
“f^urvey measurement" distinguished 
from "conversion method" see 18 
CJS p 42 note 82. 
eSL Ind—Gardner V State, 108 NE 
230. 188 Ind 101 

67. Ark—State v. Oakley, 10 SW 
17. 51 Ark 112 

NC—State v Patrick. 79 N C 656, 
866, 28 Am R 340 
add to Indiids 

Veal, which is dead meat obtained 
from a calf—^Williams v Davies, 89 
LJE-B 1164. 1165 
M0UL not to ULOmde 
Ice cream—Slater v Evans. [1916] 
2 KB 403 

68. Wis—State V Morey, 2 Wis 
494. 495, 60 AmD 439 

69. Ind—Gardner v State, 108 NE 
230. 183 Ind 101 

TO. US —Neuman & Schwiers Co v 
U S. 19 Oust. & Pat App.Customs, 
375. 379 

71. Phrases 

(1) ' Cured meat" as egulvalent to 
"salted meat" and as distingraiehed 
from "ffesh meat" see 25 C J S. p 30 
note S3 

^3) “Meat food product."—^Pitts- 
burgrh Melting* Co v Totten. Pa. 39 
set 3, 4, 248 US 1, 7. 63 L Ed 97 

(3) "Meat house*' see 41 CJS p 

866 note 83 i 

(4) "Meat market" as synonymous | 


with "butcher shop” see 12 CJS. p 
860 note 73 

(5) "Meat pcLcking* house" see 41 
CJS p 366 note 83 

(6) "Meat prepared or preserved” 
as subject to customs duties see Cus¬ 
toms Duties 6 38 

(7) "Meat stores” should be con¬ 
strued to include all sorts of meats, 
whether fish, flesh, or fowl —Vosae v 
Memphis, 9 Lea, Tenn, 294, 299 

78. Ark—Gulled^e v. Preddy, 82 
Ark 438, 434 

78. Alta—^Hutchinson v Sheaier, 18 
AltaL 309, 41 DomLR 418, 419, 
[1918] 2 WestlVkly 480 

74. Fa.—Mechanical Business Cases, 
9 Pa Co 1. 8. 

TSL Oa—^Evans y Beddingfleld, 32 
SE 664. 106 Ga 755 

76. Mass —^Lesuer v City of Lowell. 
116 NE 483, 484, 227 Mass 44, L 
RA1918F 197 

40 CJ p 20 note 80 

77. Mass—^Lesuer v City of Low- 
eU, supra. 

78l Fa—^Mechanical Business Cases. 
9 Pa Co 1, 8 

79. Anz—Mack v Boots. 289 P 794, 
796, 29 Ariz 116. 

Han—State y Ottawa, 118 P 891. 
393. 84 Kan. 100 

Okl—Russell Flour & Feed Co v 
Walker, 298 P. 291. 292, 148 Okl 
164. 


gwularly azpzesssd 
The term is sometimes restricted 
to those employed in making or re- 
painnsr machinery —^Mechanical 
BuainesB Cases, 9 Pa.Co 1, 8 

80. SC—Parkerson y. Wightman, 
35 SCL 863, 865. 

81. S C —^Parkerson y. Wightman, 
supra 

40 C J p 21 note 38 
88. Okl—^Russell Flour & Fbed Co. 
y Walker, 298 P 291, 292. 148 Okl 
164 

40 C J p 21 note 84 [a] 

83. US—In re Osborn, DC NT., 
104 F 780, 781 

La—New Orleans v Lagman, 10 So 
244. 246. 48 La Ann 1180 

84. Mich —Smith y Germcm Ins 
Co. 66 NW. 286, 289, 107 Mich. 
270. 30 LRA 868 

85. Iowa—Smith y Osbum, 6 NW. 
681, 682, 68 Iowa 474 

88. Anz—Arizona Eastern Railway 
Co y. Matthews, 180 P 169, 161, 
20 Anz 282, 7 ALR. 1149 
Ga—Wager y Carrollton Bank, 120 
SE 116, 119, 156 Ga. 788. 

Okl—^Russell Flour & Feed Co v 
Walker. 298 P 291, 292^ 148 Okl 
164 

sir. Pa—Mechanical Business Cases, 
9 Pa Co 1. 2 

bA Okl—Russell Flour 4b Feed Co 
y. Walker, 298 P. 291, 292, 148 Okl 
164. 
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tion for a living;*® one employed in mechanical or 
manual labor;®® a woikman or laborer other than 
agnQultiiral|®l one actually engaged ivith his own 
hands m construotive work;®* one engaged in ox>- 
eratmg a machine or machinery,®® one who works 
and i>erfoims semoes with machniery or mechan¬ 
ics;®^ one who works with machmes or instru¬ 
ments.®® 

The word has been broadly defined as meaning an 
artificer;®® an artisan;®'^ an artist,®* a handi¬ 
craftsman;®® a laborera mechanician;* an opera¬ 
tive.* 

More comprehensive definitions are to the effect 
that a mechanic is one skilled oi employed in shap¬ 
ing and umtmg materials, as wood, metal, etc, into 
any kind of a stmetnre, machine, or other objects 
lequiring the use of tools or other instniments,^ 


a workman employed in shaping and uniting mate¬ 
rials, such as wood, metal, etc, into some kind of 
structure, machiae, or other ob]eot, requiring the use 
of tools,® a peison whose occupation is to con- 
stiuct machines, or goods, wares, lUbtruments, fur¬ 
niture, and the hke.® 

Defined in connection with the building trade, a 
mechanic is a person skilled in all the trades which 
have to do with the construction of buildings a 
workman who similes and applies matenal m the 
Gonstiuction of houbes.* 

, In the bubjorned notes examples are given of par¬ 
ticular persons or occupations which the term has 
been held to include,® and which the term has been 
held not to include.^® 

‘‘Mechanic” has been held synonymous with “aidi- 
san” see 6 C J S p 779 note 6, and has been corn¬ 


er Mich—Smith v German Ina 
Co, 66 NW 236, 239, 107 Mich 
270. 278, 80 L.RA 368 
Pa —^Mechanical Buameaa Cases, 9 
Pa Co 1, 8 

Bpaniah Aoodmtiy diottonaxy meonlxiff 
The word “mechanic,*’ ancordiner to 
all dictionaries, and particularly that 
of the Spanish Academy, means he 
who earns his livelihood with his 
hands—^Domingo v Osorio. 7 Philip¬ 
pine 406, 407 

90. U S —^White Cleaners & Dyers v 
Hughes, DC La, 7 FSupp 1017, 
1020 

La.—State v Banner Cleaners & Dy¬ 
ers, Inc. 168 So 127, 128, 184 La 
997—State v Up-To-Date Shoe Re¬ 
pairing Co. 144 So 714. 715, 175 
La 917—State v Chicago Hat 
Works, 141 So 844, 845, 174 La 
814—State v. C C Hartwell Co, 
41 So 444, 447, 117 La 144—Theo¬ 
balds V. Conner, 7 So 689, 690, 42 
La Ann 787. 

EUmilazly defined 

(1) One employed in mechanical 
labor—^Mechamcal Business Cases, 9 
Pa Co 1. 2 

(2) One who is employed in manu¬ 
al occupation, a handicraft man, or a 
skilled workman, especially one who 
IS concerned with the mokmg or use 
of machinery—^Hutchinson v Shear¬ 
er, 13 AltaL 809, 311, 41 DomLR 
418, [1918] 2 WestWkly. 480 

91. Mont—^Memgan v. English, 22 
P 464, 467, 9 Mont US. 6 LRA 
887. 

40 GJ p 20 note 18. 

92. La—New Orleans v Lagman, 10 
So 244, 245, 48 La Aim 1180 

93. Mo—Tatum v Crescent Laun¬ 
dry Co, 208 SW 189, 142. 201 Mo 
App 97 

94b Okl—Eanaaa City Southern B 


Co V Wallace, 132 P 908, 911, 38 
Okl 233, 46 LRA.NS. 113 

95. Iowa—Smith v Osborn, 6 NW 

681, 682. 63 Iowa 474 
40 CJ p 20 note 28 

96. Qa—Wager v Carrollton Bank. 
120 SE lie, 119, 156 Ga 783 

40 C J P 20 note 7 

97. Ariz—Arizona Eu'stem Railway 
Co V Matthews, ISO P 159, 16lt 
30 Ariz 282, 7 ALR 1149 

Okl—^Russell JFlour & Feed Co v 
Walker, 208 P. 291, 293, 148 Okl 
164 

40 CJ p 30 note 8. 

981. Pa—Berks County v. Bertolet, 
18 Pa. 522, 524. 

99. NY—People v Buffalo, 42 NT 
S 646, 647, 18 Misc 533, 636 

L Kan—^Missouri, K & T. R Co v 
Baker, 14 Kan 663, 667. 

2. Ga—Wager v Carrollton Bank. 
120 SE 116, 119, 166 Ga. 783. 

3. Pa—^Mechanical Business Gases, 
9 Pa Co 1, 3 

4. Anz —^Arizona Eastern Railway 
Co V Matthews. 180 P. 159, 161, 
20 Anz 282, 7^LR 1149 

Okl —Russell Flour & Feed Co v 
Walker, 298 P. 291. 293, 148 Okl 
164 

40 C J p 20 note 17 [a] (1). 

B. Mich—Smith V German Ins Co, 
65 N.W 236. 239. 107 Mich 270, 30 
LRA 368 
40 CJ p 20 note 17. 

& Ga —Savannah & G R. Co v Cal¬ 
lahan. 49 Ga. 506, 611. 

I Iowa—Szmth v Osbum, 6 NW 681, 

682, 63 Iowa 474 

7. N T—People v. Buffalo, 42 N T S 
545, 647, 18 Misc 633 

a La—New Orleans v LcLgmazu 10 
So. 244, 246, 48 La.Ann. 1180. 
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a Held indluded 

ilj Barber 

La—State v Chicago Hat Woiks, 

141 So 841. 845. 174 La 814 
Me—State v Cohen, 177 A 403, 406. 

133 Me 298 
40 CJ p 21 note 40 

(2) Carpenter see 12 CJS p 1151 
note 91 

(3) Civil engineer—Amazon Irr 
Co v. Briesen, 41 P 1116, 1119, 1 
Kan App 768 

(4) Dentist see the CJS title 
Physicians and Surgeons 1, also 40 
CJ p 21 note 45 

(6) Machinist and a master ma¬ 
chinist see 54 CJ.S p 894 notes 24, 
26 

(6) Painter.—Garrebiant v. Conti¬ 
nental Ins Co, 67 A. 90. 92. 75 NJ. 
Law 577, 12 LRA.NS.. 443 

(7) Other particular peisons or 
occupations see 40 C J p 21 notes 
39, 41. 44. 46, 48, 50-53 

la Held not molndad 

(1) Civil engineer—Gulf & B V 
R Co V Berry, 73 SW 1049, 1050, 
31 TexCivApp 408 

(2) Dentist see the CJS title 
Physicians and Surgeons S 1. also 
40 C J p 31 note 60 

(3) Fireman—^Devney’s Case, 111 
NE 788. 789, 223 Mass. 370—10 C J 
p 21 note 65 

(4) Optometrist see the CJS title 
Physicians and Surgeons S !■ also 
40 CJ p 21 note 73 

(6) Painter—Smith v German 
Ins Co, 66 N.W 236, 239, 107 Mich 
270, 30 LRA 368 

(6) Photogiapher—^Mullinnlx ▼. 
State, 60 SW. 768, 42 Tex Or 626, 
527—40 C J. P 21 note 76 

(7) Other jiarticular persons or 
occupations see 40 C J p 21 notes 64- 
66. 58, 69. 61-64, 66-72, 76-79. 
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pored Trith, or distingaished from, "artificer," “ai> 
tisan/’ and "craftsman" see Artificer 6 C.J.S. p 
778 note 73. "Mechanic" has also been compared 
with, or distinguished from, **laborer^^ see 51 C J S. 
p 4S0 note 67, "manufacturer’' see Manufactures § 
1 b (3), "painter,"11 and "workmaii.”i2 

The term '^mechanic" has been defined and dis^ 
cussed as used in exemption statutes m Exemptions 
§ 24 d (4); and as used in statutes providmg for 
mechanics’ liens see Mechanics’ Liens § 87. The 
admissibility in evidence of books of mechanics is 
treated in Evidence § 683 d, and for other references 
to mechanics in the law of evidence see the index to 
that title. 

Phrases employing the word arc set out in the 
note.i* 

As an Adjective 

The word "mechanic," when employed as an ad¬ 
jective, means pertaining to manual labor ,i^ involv¬ 
ing manual skill 

MEOHAKIGALi The word "mechaniear’ is de¬ 


rived from the Latin '^eohanicus" and the Greek 
"mechane.’’^® It has a very hioad meaning,i7 and 
has a primary meaning^® as well as derivative mean- 
mgs more or less remote from the primary sense of 
the tenn.i® 

Primarily, the word "mechanical” means pertain¬ 
ing to znachineiy,^® of, pertaming to, or concerned 
with, machinery or mechanismhaving lelation 
to, produced or accomplished hy, the use of mech¬ 
anism or machinery pertaining to, or in accord¬ 
ance with, the pzincipal laws of mechanics;^® of 
the nature or character of a machine or maohin- 
eTy,24 pertaining to, governed by, or in accordance 
with, mechanics or the laws of motion pertaining 
to the science of mechanies or mechanism;^® re¬ 
sembling a machine 

The term is frequently defined as meaning em¬ 
ployment in manual labor,2® engaged m manual 
labor;®® of, pertaining to, or oonoemed with, man¬ 
ual labor;®® bdonging to or relating to those who 
live by hand labor,®^ of the artisan class;®® per¬ 
taining to artisans or meohames or their imple¬ 
ments;®® skilled in mechamcBw®® 


11. Mich—Smith v. German Ins 
Co, 65 N.W 236. 239. 107 MiCh 
270. 80 L.RA 868 
46 G J p 1170 note 63 [dT 
18. Kan—State v Ottawa, 113 P. 

191, 393, 84 Kan 100 
71 G.J p 178 note 80. 

13. Phraaes 

(1) “Mechanic'B shop*' distmguish- 
ed from *'fiLctory'” see Manufactures 
i 1 c (2) 

(2) '*Practical mechanic,’* one 
who IS especially sluUed in the art 
of buildiniTi acquainted with the 
rules and methods observed and pur¬ 
sued by those engaaed in construct¬ 
ing', altenns, and repairmer buildings 
of all kinds, and possessing the skill 
to apply those rules, and to adopt 
and follow those methods —^People 
r Buffalo, 42 NYS 645. 647. 18 
Misc 633—40 CJ p 20 note 29 

Ind—^llcBrlain v Taylor, 192 
NE 260, 262, 207 Ind 240, 94 A 
L.B 1284. 

Okl—^Russell Flour & Feed Co v 
Walker, 298 P. 291, 292. 148 Okl 
164 

IS. Okl—^Russell Flour & Feed Co. 
V Walker, supra. 

la Pa—^MechanicaJ Business Cases, 
9 Pa Co. 1. 3 

17. Mo—^Tatum v. Crescent Laun¬ 
dry Co, 208 S W. 189, 143, 201 Mo 
App 97. 

1& Conn—Coast & Lakes Contract¬ 
ing Corp V Martin, 101 A 502, 
603, 92 Conn 11 

Pa—^Mechanical Business Caseq, 9 
PaCo. 1, 8 . I 


19. Pa—^Mechanical Business Cas¬ 
es, supra 

sa Conn—Coast & Lakes Contract¬ 
ing Corp V Hartm, 101 A. 602. 
503, 92 Conn 11. 

81. Anz—^Arizona Eastern R. Co v 
Matthews, 160 P 159, 161, 20 Ans 
282, 7 ALR 1149 

Neb —State v. Crounse, 181 N.W. 
563, 663, 105 Neb. 672, 16 ALR. 
588 

Similarly deftned 

(1) Of or pertaining to mechanism 
or machinery —In re Keystone 
Laundry Co. 18 Pa Co. 444. 

(2) Pertaimng to mechanics or 
machinery —Tatum v Crescent 
Laundry Co. 208 S.W 189, 148, SOI 
Mo.App 97. 

(8) Depending on mechanism or 
machinery—^in re Keystone Laun¬ 
dry Co, supra 

(4) Dependent on the use of me¬ 
chanism—In re Keystone Laundry 
Co, supra 

88. Okl —^Layne v Oklahoma Tax 
Commission. 179 P 2d 683, 686, 198 
Okl 458 

83. Pa—^Mechanical Business Cases, 
9 PaCo. 1, 8 

88. Pa.—^In re Keystone Laundry 
Co, PaCo. 444 

Pay—^In Te Keystone Laundry 
Co, supra. 

88. Pa—^Mechanical Business Cases, 
9 PaCo. 1, 8 

87. Pa—^Mechanical Business Cases, 
supra. 
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us —^Whlte Cleaners & Dyers 
V. Hughes, D aLa., 7 F Supp 1017, 
1020 

La—State v. Banner Cleaners & 
Dyers. Inc. 168 Sa 127, 128, 184 
La 997—State ▼. Up-To-Data Shoe 
Repairing Co. 144 So 714, 713, 175 
La 917—State v Chicago Hat 
Works, 141 So. 844, 846, 174 La. 
814—State v C. C Hartwell Co, 
41 So 444, 447, 117 La 144—Theo¬ 
balds V. Conner. 7 Sa 689, 690, 42 
La Ann. 787. 

8^ Ariz—^Arizona Eastern R. Co. v. 
Matthews. 180 P 159, 161, 20 Anz. 
282, 7 A L R. 1149 

Neb—State v. Crounse, 181 NW. 
662, 663, 106 Neb 673, 16 A.L.R. 
688 

30. Anz—^Anzona Eastern R Co v 
Matthews, 180 P 169, 161, 20 Ana. 
282. 7 ALR 1149 

Neb —State v Crounse. 181 N.W 
662, 668. 106 Neb 672, 16 AL.B 
638 

SL Pa—Mechamcal Busmeas Cas¬ 
es, 9 PaCo 1, 2. 

38. Neb—State v. Crounse. 181 N 
W 563, 663, 106 Neb. 672, 16 A 
LR 633 

Pa—^Mechanical Business Cases, 9 
PaCo. 1, 2, 8. 

Slznilaxly deflned 

Bred to manual labor.—^Mechamcal 
Business Cases, supra. 

83. Pa—Mec h a m cal Business Cases, 
supra, 

34. Pa—^Mechanical Bosmess Cas¬ 
es, supra. 
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The word '^mechanical” is also defined to mean 
done as if by a machine or without conpcious exer¬ 
tion of will, pix)ceeding from habit, not from inten¬ 
tion or rcfiection, as a mechanical action or move¬ 
ment;® 5 appertaining to or exhibiting constmctive 
power;®® made or formed by a machine or with 
tools ®7 

MechOrntcal fnirsutt The term "mechanical pur¬ 
suit” is defined as a business, calling, or occupation 
which cannot be utilized unless resort is had to the 
use of some machmery or instrument of force, or 
appliance of power, in aid of manual work, in some 
physical undertaking, in which the intervention or 
interaction of a superior mind is not required. 
That is, the occupation must be one by which the 
object realized is not dependent for its confection 
on the exertion of a controlling intellect, but rather 
on the adaptation of some helping mechanism, or use 
of some auxiliary tool or instrument ®® In dete 3 > 
mining whether a particular occupation is a me¬ 
chanical pursuit or a profession, the test, as stated 
in numerous definitions and by many authorities, is 
whether or not the intellectual quality predominates 
over manual skill in performing the duties of the 
particular calling. If the mental aspect is control¬ 
ling, then the pursuit is classified as a profession. 
If skill m the manipulation of the hands, tools, and 
machinery is emphasized over the mental side, then 


the calling is classified as a mechanical pursuit.®® 
There are certain callings which require both intel¬ 
lect and skill, but in such instances the pursuit is 
classified or listed as a profession, as m the case of 
artists, dentists, surgeons, etc., and there are in¬ 
stances where it is extremely diMcult to determine 
which of the two qualities is most emphasized or re¬ 
quired in the proper carrying out of the duties of 
the occupation. All skilled artisans engaged m me¬ 
chanical pursuits by the very nature of their occu¬ 
pation require some education, periods of appren¬ 
ticeship, and exx>enence, even though the state or the 
subdivision thereof has not passed legislation to 
regulate them^® What constitutes a "mechanical 
pursmt” within the meaning of statutes dealing with 
the employment of convict labor is treated in Con¬ 
victs § 26. 

Other phrases employing the word are set out in 
the note,^i and for additional phrases as to which 
more recent adjudications have not been found see 
40 C.J. p 22 note 17, p 23 notes 20-22, 24, 25. 

MEOHANIOIAN. One skilled in the theory or con¬ 
struction of machmes; a machinist.^® 

MSGHANIOS. That science, or branch of applied 
mathematics, which treats of the action of forces 
on bodies ^® 


35. Pa.—^BCechanlcal Business Cas¬ 
es, supra. 

33. Pa —^In re Keystone Laundry 
Co. 18 Pa Co 444 

37. Anz —Arizona Eastern R Co 
V Matthews, 180 P 169. 161. 20 
Anz 282, 7 ALR 1149 

Nob—State ▼ Crounse, 181 NW 
862. 568. 106 Neb 672, 16 ALR. 
688 

38. La—State v Cohn. 165 So 449. 

451, 184 La 68—^New Orleans v 
Robira, 8 So 402, 403, 42 La Ann 
1098, 11 LRA 141. 

Tex—Western Co v. Sheppard, Civ 
App. 181 SW2d 860, 858 
38. La—State v Cohn. 165 So 449, 

452, 184 La 58. 

Tex—Western Co v Sheppard. Civ 
APP. 181 S W 2d 860. 854 

4a La—State v Cohn. 166 So 449, 
462, 458. 184 La 63 

41. Phrases 

(1) ''Mechanical arm** see 6 CJ 
S p 841 note 28.2. I 


(2) "Mechanical business*' see 12 
C J S p 804 note 69 1 

(8) "Mechanical contnvance" see 
18 C J 8 p 28 note 12 

(4) "Mechanical corporation" see 
Corporations 9 22 c 

(5) "Mechanical devices" as sub¬ 
ject of copyright see Copyright and 
Literary Property 5 40. 

(6) "Mechanical engineer*' see 80 
C J S p 251 note 20 

(7) "Mechamcal equiyalent" gen¬ 
erally see 80 C J S p 1181 note 4, and 
in patent law see the C J S title 
Patents S9 209. 399, also 48 C.J p 
227 note 83-p 228 note 87, p SIO note 
80-p 313 note 80 

(8) "Mechanical establishment’’ 

see 80 CJS p 1284 notes 84-86 

(9) "Mechanical labor" see 61 O 
JS. p 478 note 40-p 474 note 44. 

(10) "Mechanical manipulation" 
see the CJS title Physicians and 
Surgeons 9 X* 


(11) "Mechamcal movement;" the 
combination and arrangement of me¬ 
chanical parts intended for transla¬ 
tion or transformation of motion — 
Ciampbell Pnnting-Press A Mfg Co 
V Miehle Printing-Press & Mfg Co. 
Ill, 102 F 169, 168, 42 CCA 236— 
40 CJ p 22 note 15. 

(12) "Mechanical skill" defined in 
patent law see the CJS title Pat¬ 
ents 9 65. also 48 CJ p 69 notes 57- 
60 Contracts requiring mechanical 
skill as not subject to a decree for 
specific performance see the CJS. 
title Specific Performance 9 82. also 
58 C J p 1068 note 41. 

(13) "Useful or mechamcal or In¬ 
dustrial arts" distinguished from 
"fine art” see 6 CJS p 772 note 26. 
4a Webster New IntD See Wager 

V Carrollton Bank, 120 S.E 116. 

119, 166 Ca 783 

43. Webster New IntD See Le- 

suer V. City of Lowell. 116 NE. 

488. 484, 337 Mass. 44. LRA1918D 

419. 
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MECHANICS’ LIENS 


This Title includes statutory liens on speafic real property as security for the price or value of work 
performed or materials furnished for the erection, improvement, or repair of bmldings or other structures 
on the property; nature and grounds of such liens; what property may be subjected to such liens, and by 
whom and for what purposes property may be subjected thereto, who may be entitled to the benefit of 
such hens; proceedings to acquire and perfect such hens, and waiver, discharge, or extinguishment there¬ 
of; bonds, etc, to secure against such hens; pnonties of such hens, and enforcement of mechanics* 
liens. 

UMten not In thi* Title, treated elsevliere in thie work; tee Deicrivtm-Word Index 

Analysis 

I. nr a-EiiEBA]\ §§ i-i9 

n. SIOHT TO LIEir, §§ 20-U7 

A, Natdhie or Iiceboveubht, §§ 20-32 

B. Services Sexsebed akd Maiebials Fdrribhed, aed Auotiht or Claiu, §§ 33-51 
C Contract with, or Consent or. Owner, §§ 52-85 

D. Persons EimTiiED to Lien, §§ 86-112 

1. In General, §§ 86-96 

2. Subcontractors, and Contractor/ Worktaen and Materialmen, §§ 97-117 

m. FEBFEOTIOir OF HEN, §§ 118-171 

A. In Genebaii, §§ 118-130 

B. EojING and Recording Clahi or Statement and Cohtbaot, §§ 131-171 

1. In General, §§ 131-149 

2. Form and Contents of Claim or Statement, §§ 150-171 

IV. OFBBATION AND EFFEOT OF LIEN, §§ 172-216 

A. Auotjnt Secored, §§ 172-176 

B. Ddbation, §§ 177-183 

C Propebt;, Estates, and Rights Aefeoted, §§ 184-196 
D. Pbiobhibb, §§ 197-215 

V. ASSIONUENT, §§ 216-231 

VI. WAIVBB, DISOEABOE, BELEASE, AND SATISFACTION, §§ 222-264 

A. Watvsk or Right to Ijen, §§ 222-228 

B. Estoppel to Claiu Lien, §§ 229-231 

C Bond or Deposit to Prevent or Discharge Lien, §§ 232-239 
D. Discharge, Extinqdisbuent, Release, or Patuent, §§ 240-254 

Vn. STIFULATIOHB FOB PAYMENT OF CLAIMS AND ETDEMNITY AGAINST HENS, §§ 256- 
262 

Vm. ENFOBOEMENT, §§ 268-364 

A. In General, §§ 263-291 

B. Pleading, §§ 292-307 


See also descriptive word index in the back of this Vdonie 
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V -h'QttfITSTVr tin ned 

C Evidence, §§ 308-^10 

D. Triaii or Heabixo, §§ 311-316 

E Judgment or Decree, §§ 317-335 

F. Execution and Enforcement of Judgment or Decree, and Sale and Review, §§ 336-349 
G Costs and Fees, §§ 350-354 

Siib-Analysis 

L IN GENEEAIt—p 491 

§ 1. Definition, nature, and distinctions—p 491 
2, What law governs—495 

3 Constitutional and statutorj” provisions—495 

4 -Construction, operation, and effect in general —p 499 

5, -Retroactive operation—p 505 

6 -Change or repeal—^p 505 

7. Persons who may obtain lien—^p 506 
8 Property subject to hen—^p 507 

9. - Property of pnvate corporations—^p 507 

10 -Public property—p 507 

11. - Property of quasi-public corporations—^p 508 

12 - Property of religious, educational, or charitable organizations —p 509 

13 -Cemeteries and cemetery structures—509 

14. -Hcmestead—^p 509 

15 Estate or interests subject to lien—^p 510 

16 -Equitable estates or interests—^p 511 

17. -Leaseholds—^p 512 

18 -hlortgaged or encumbered property—^p 512 

19. -Trust estates—^p 512 

n. EIGHT TO UEN—p 513 

A. Nature of Improvement— p 513 
§ 20. In general—^p 513 

21 Buildings or structures and improvements in general—^p 513 

22. -Erection or construction—p 517 

23. -Repairs, alterations, and additions—p 518 

24 -Removal or destruction—^p 519 

25 -Excavations and foundations—^p 519 

26 Fixtures and intenor improvements—^p 520 

27 -Apparatus for heating, cooking, hghting, or water supply—p 522 

28 -Machinery—p 523 

29 -Theater fixtures—p 524 

30. Improvements outside building—^p 524 

31. -Roads, walks, and street improvements—^p 526 

32 -Storage or removal of ashes and refuse—^p 527 

E. Sebvioes Rendered and Materials Furnished, and Amount of Claim— p 527 

§ 33 In general—p 527 

34. Services—^p 528 

35. -Preparatory work m general—p 529 

36. -Services of architect—^p 529 
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n. RIQ-HT TO LIEN—Contmned 

JB. SuBvicaES Re:;dbred and AIatebials Furnished, and *\iiouNT op Claim—C ontinued 

§ 37 -Superintendence—530 

38 -Work other than construction—^p 531 

39 -Work not done on premises—p 551 

40 Materials—^p 531 

41 -Nature, quality, and quantity—532 

42 -Furnishing—p 532 

43 -Actual use—^p 533 

44 -- Incorporation in building or improvement—p 535 

45 Intent or purpose in furnishing—^p 538 

46 Reliance on credit of building or property—^p 538 

47 Advances of money—^p 539 

48 Board and lodging—^p 539 

49 Profits and commissions—^p 540 

50. Transportation—^p 540 

51. Requisite amount or value—^p 540 

C CONTHACT WITH, OR CONSENT OP, OwNER— 541 
§ 52 Necessity and effect—^p 541 

53 -Extras—p 543 

54 -Damages—^p 544 

55 - Subsequent marriage or death of owner—p 544 

56 Who may contract or consent—p 544 

57" -Ownership—p 545 

58 -Possession—^p 548 

59 -Agency—p 549 

60 - Corporations and persons interested therein—^p 550 

51 -Guardians, executors, administrators, or receivers—p SSI 

62 -Heir or widow—^p 552 

63 -Husband or wife—^p 552 

64, -Infants and their agents—^p 557 

65 -Lessors and lessees—^p 557 

66 -Licensees—p 566 

67, -Life tenants—^p 566 

68 -Mortgagors and mortgagees—p 567 

69. — Part or joint owners—p 567 

70 -Trustees and cestuis que trust—^p 568 

71 -Vendors and vendees—p 569 

72. -Other persons—^p 575 

73 Form, requisites, and sufficiency—^p 576 

74 -Time and place of making—^p 581 

75 -Necessity of wntmg-p 581 

76 -Description of land—^p 582 

77 -- Description of improvement, labor, and materials—^p 583 

78 -Amount to be paid—^p 583 

79 -Terms; time of payment or performance—^p 584 

80 -Inclusion of nonlienable items—^p 584 

81 -Signature and authentication—^ 585 

82. Filing or recording—^p 586 

83. Construction of contract—p 589 

84. Statutory notice by owner of nonresponsibility—^p 590 

85. Assignment by principal contractor—p 596 
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S. BIGHT TO LIBN—Continned 

D. P£RS02:S EOTITIfED TO LlEX—p S97 

1. In General —597 

§ 86 In general—^p 597 

87 Mechanics—^p 598 

88 Laborers—^p 599 

89 ^laterialmen—p 599 

90 Contractors in general—^p 6C2 

91 -Lien for labor and material furnished—^p 604 

92 - Stipulations of contract as to hen—604 

93. - Modification of contract—^p 604 

94 - Rescission of contract—^p 605 

95 - Performance of contract—^p 605 

96. -Abandonment contract —p 606 

2. Subcontf actorsj and Confs actors’ Workmen and Materialmen —p 607 
§ 97. In general—607 

98 Subcontractors—^p 608 

99. Subcontractors of subcontractors—p 609 

100 Employees of contractor, subcontractor, or m-iterialmar—^p 609 

101 Persons furnishing materials to conti actors—p 610 

102 Persons furnishing material to subcontractor—^p 610 

103 Persons furnishing materials to another materit^lman—610 

104 Persons furnishing labor to contractor—p 610 
105. Nature of lien—^p 611 

106 -Lien bj’ subrogation—^p 612 

107. Effect of fihng of principal contract by o'wuier—^p 612 

108 Effect of stipulations in principal contract—^p 613 

109 -As to hen—^p 613 

110 - As to pajTuent—^p 615 

111 Modification or rescission of principal contract—^p 615 

112 Default in performance of principal contract—p 616 

113 Subcontract and performance thereof—p 617 

114. Lien on money due contractor—^p 619 

115. -When, and to whom, right available—^p 620 

116 - Demand and notice—p 621 

117. - Satisfaction and disposition of balance—^p 622 

m. FEBFEOTION OF LIEN—p 622 
A. Iir Geksbaii—^ p 622 

§ 118. Nature and form of proceedings in general—p 622 

119- Necessity for compliance with statutory reqmrements—^p 622 

120. Notice to owner—^p 624 

121. - Necessity—p 624 

122. -Waiver or excuse—p 627 

123. - By whom given—^p 627 

124. -To whom gfiven—^p 627 

125. -Time for giving—p 630 

126 - Form and contents—p 632 

127. - Sigpiature and verification—p 636 

128 - Service—p 636 


485 



MECHANICS' LIENS 


67 C.J.S. 


m. PEEFECTION OF LIEN—Continued 
A. hx Gei^ebal—C ontinued 

§ 129 -Defects and amendment—p 638 

130 Furnishing statement or account to owner—p 638 

B FtLiNO AND Recohdino Claim qb Statement and Contract —^p 639 

1. In General —p 639 

§ 131. Necessity and object—^p 639 

132 Filing contract—p 643 

133 Filing one or more claims or statements by same claimant—p 643 

134 -Two or more buildings or improvements—p 644 

135 -Double house—p 646 

136 -Properties of different owners—^p 646 

137. Filing one or more claims or statements by two or more claimants—p 647 
138 Place for filing—p 647 
139. Time for filing—p 647 

140 -Before or after certain date in general—^p 6S1 

141 -Accrual or maturity of indebtedness—^p 651 

142. -Completion of building or improvement—^p 652 

143. -Commencement of work or of furnishing material—^p 656 

144 -Completion, abandonment, or cessation of contract, work, or furnish- 

ishing of materials—^p 656 

145. Mode and suflSciency of filing and recording—p 664 
146 Notice of filing or service of copy of claim—p 666 

147. Withdrawal after filing—668 

148. Renewal or extension of period m general—^p 668 

149. -Doing or furnishing further work or materials—p 668 

2. Form and Contents of Claim or Statement —^p 672 
§ 150. General rules—^p 672 

151 Statement of claim of lien m general—^p 675 

152 Accrual of lien —p 675 

153 Amount due or to become due—^p 675 

154. -Credits and offsets—^p 677 

155. -Apportionment between buildings or improvements —p 679 

156. Name, address, and status of claimant—^p 630 

157. Names of encumbrancers or other lienors—^p 681 

158. Notice to owner—^p 681 

159. Time of filing—p 681 

160. Nature of improvement—p 681 

161. Description of property or improvement—^p 682 

162. Ownership of property—p 689 

163. Contract or consent of owner—^p 695 

164. Name, residence, and status of employer or contractor—p 697 

165. Services or materials and charge therefor—699 

166. Signature-^ 708 

167. Verification—^p 709 

168 Proof of execution—p 713 
169. Errors or defects—p 713 
170 Amendment of claim or statement—p 715 
17L Striking off claim or statement—p 719 
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TV. OFEBATION AND EFFECT OF LIEN—p 721 
A. Amount Secdbed— p 721 

§ 172 In general—721 

173. Value of labor and materials—p 722 

174. Amount fixed or due under contract or subcontract—p 722 

175. Abandonment or part performance of contract—p 726 
176 Interest—^p 728 

B Duration—^ p 730 

§ 177. Accrual or commencement—^p 730 

178 -On making or recording of contract—^p 731 

179. -On commencement of building or improvement—p 731 

180 -Interruption of work or change of plans—732 

181- -On performance of labor or furnishing of material—733 

182. -On date of notice to owner —^p 734 

183. Continuance and expiration—^p 734 

C PaopebtYj Estates, and Rights Affected— p 735 
§ 184. In general—735 

185. Land—p 736 

186. -Amount or area—p 736 

187. Building or improvement—^p 738 

188 -Building or improvement alone—p 739 

189 Several lots or buildings—p 741 

190 Fixtures, materials, and personal property—^p 743 

191 Estates or interests—^p 744 

192 -Of person named in claim or statement as owner—p 745 

193. -At particular time—745 

194. -Interest of vendor for improvements of purchaser—^p 746 

195. -Reversion of landlord for improvements by tenant—^p 746 

196. Rents and proceeds of propert}'—^p 746 

D. Priorities—^ p 747 

§ 197. In general—^p 747 
198. Between different mechanics’ liens—^p 747 

199 Between mechanic’s hen and mortgages or like encumbrances—^p 751 

200. - Priority m time—^p 752 

201. -Nature, validity, subject matter, and provisions of mortgage—p 7S8 

202 -Provisions of building contract—^p 764 

203. -Independent agreements—^p 764 

204 -Loss of pnority; waiver or estoppel—p 765 

205 - Extent of priority—p 771 

206. -Effect of priority, remedies—^p 777 

207. Between mechanics’ hen. and other hen or encumbrance—^p 779 

208. -Lien for purchase price—p 781 

209 -Lien for supphes—p 784 

210. Between mechanic’s hen and other claims, interests, or rights—^p 784 

211 -Assignment or transfer—p 785 

212. -Claim against decedent’s estate—786 

213 -Promissory note—^p 787 

214. -Rights or claims asserted in receivership—787 

215. — Rights of sureties completmg contract—p 787 
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V. ASSIGNMEITT—p 787 

§ 216 Of inchoate lien—787 

217. -Nature, subject matter, and purpose of assignment or transfer—788 

218. -In whose name hen perfected and enforced—p 789 

219. Of perfected lien—^p 790 

220 -In whose name lien enforced—^p 791 

221 Rights of assignee—^p 791 

VI WAIVER, DISCHARGE, RELEASE, AND SATISFACTION—p 792 

A. Waives oe Right to Lien—^ p 792 

§ 222 In general— p 792 
223. WTiat constitutes in general—^p 794 

224 Agreements—p 79S 

225 Action on claim—^p 798 

226 Taking or transfer of note, draft, or order note—p 798 

227 Taking security—^p 800 

228. Persons entitled to set up waiver—p 803 

B. EffTOPFEL TO CtjAtm Liex—803 

§ 229 In general—^p 803 

230. By knowledge, representations, or directicns as to payment-^ 804 
231 Of party to indemnify bond—p 80S 

C Bomo OR Deposit to Pbevenoi or Dischaboe Lien—^ p 806 
§ 232 Bond or undertaking in general—^p 806 

233 Deposit in court in general—p 806 

234 WTio may give security—p 807 

235 Time for giving security—p 807 

236. Form, requisites, and validity of bond—p 807 

237 Effect of bond or deposit—p 802 

238 Liability on bond—^p 809 

239 Action on bond—p 810 

D. DlSOHARGE, ExTIEQUISHMEMT, RELEASE, OB PAIEMEET-p 812 
§ 240 Discharge in general—^p 812 

241 Extinguishment or loss in general—^p 8:3 

242 Destruction or removal of building or improvement—^p 814 

243 Transfer of title in general—p 815 

244 -Judicial proceedings or sale—p 818 

245 Extinguishment or merger of interest or estate to which lien attached—^p 818 

246 Release—^p 820 

247 Payment in general—p 822 

248 -Application of pajincnts in general—^p 823 

249. - Payments by contractor with money received from owner or other in¬ 

terested person—p 826 

250. -Pa 3 Tiients by subcontractor with money received from contractor—p 828 

251 Payments to contractor as affecting hens of other persons—^p 828 

252. Payment to subcontractors, laborers, or materialmen as affecting hen of other 

persons—^p 834 

253. -Liens of other subcontractors, laborers, or matenalmen—p 835 

254. Tender—p 836 
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Vn. STIPULATIONS FOE PAYMENT OF CLAIMS AND INDEMNITY AGAINST LEENS—p 836 

§ 255. Contracts and stipulations in general—836 
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Vm. EMTOaCBMENT—Contimied 

F, ExjbuuTiON AND Enipqrcieiient OP JuDGMFNT OR DECREE, AND Salb AND Rbvibw—C ontinued 

§ 343 Conveyance to purchaser and recovery of purchase money—1027 
344 Title and rights of purchaser—p 1027 

3-15 -Purchaser of budding alone—p 1029 

346. Title and righcs of third persons—p 1030 

347 Redemption—p 1030 

348 Distribution of proceeds—^p 1033 
349. Review—1034 

G. Costs and Fees— p 1034 

§ 350. In general—^p 1034 

351. Consolidation of proceedings, joinder of all lienholders—^p 1036 
352 Filing and recording fees; abstract—p 1037 

353. Attorney’s fees—^p 1037 

354. Costs on appeal—p 1040 


1. IN GENERAL 


§ 1. Definition, Nature, and Distinctions 

a. Definition and nature 

b. Distinctions 

& Origin and creation 

a. Definition and Nature 

A mechanic's lien oPf es otherwise termed* e ma- 
terlalman'e lien la a lien created by constitutional or 
statutory provision In fsvor of one who has performed 
work or furnished material in and for the erection or 
Improvement of a building It Is a particu'ar lien* and 
by aome authorities la regarded as merely a right to 
cnarge the property which it affects with the payment 
of a particular debt. 

A mechanic’s lien or, as sometimes termed with 
respect to materials furnished, a materialman’s 


lien^ IS a species of lien created by constitution or 
statute which exists in favor of a person who has 
performed work or furnished matenal in and for 
the erection of a building ^ In a. narrow and re¬ 
stricted sense* a mechanic’s lien is a lien for labor*^ 
as distinguished from a materialman’s lien,^ but in 
a broad sense it means a lien for matenal as well 
as for labor,s and it is frequently used as a general 
term to designate liens of contractors, subcontract 
tors* laborers* and materialmen.^ Where it is se¬ 
cured by constitutional provisions the hen of a me¬ 
chanic IS one of the highest possible dignity.7 

It is not a general,8 but a particular,® lien, and 


1. Ala.—^Emanuel ▼. Underwood 

Goal & Supply Co, 14 So 2d 151. 
154, S44 Ala 486 

Fla—^Tallahaasee Variety Worka v. 
Brown, 144 So. 848. 863, 106 Fla. 
699. 

Or—^Auld ▼ Starbard, 178 P. 664, 
665. 89 Or. 284 

SL Ohio—Eggar v. Corwin, 29 Ohio 
CA. 66. 70 
40 CJ p 40 note 2. 

tUainar dedxiltloxui 

(1) A lien “declared by law aa a 
protection to those whose labor and 
matenal have brought the building 
or improvement into being"—^Flem¬ 
ing V Kirkland, 146 So. 884, 885, 226 
Ala 222 

(2) "A claim created by law for 
the purpose of aecurmg pnority of 
payment of the price or value of 
work performed and matenala fur^ 


nlAed In erectmg or repairing a 
building or other structure’’ 

U S —^In re Louisville Daily News & 
Enquirer, DCEy, 20 FSupp 465, 
466 

Mont—Smith v Gunniss, 144 P.2d 
186, 189, 115 Mont 868 
40 C J p 40 note 2 [a] (1). 

(3) *‘A statutory right given to a 
contractor furnishing labor and ma¬ 
terial to protect himself against 
loss ’*—Joyce Lumber Co v Mar¬ 
shalltown Construction League, 288 
NW. 912, 915, 226 Iowa 274 

(4) Other definitions see 40 GJ. 
p 40 note 2 [a]. 

'^BBOhanlos’ Usd.” is gsnsxlo luuus 
for any lien on realty in favor of 
persons furnishing labor or mate¬ 
rials in or for erection of buildings 
or making improvements on realty — 
Emanuel v Underwood Coal & Sup¬ 
ply Go., 14 So.2d 161, 244 Ala. 436. 
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3. Tex—Dilworth v Steves. Civ- 
App, 169 8 W 680, error diamissed 
174 SW 279, 107 Tex. 78 

^ Tex—^Dilworth v Steves, supra, 
8- NC—Broyhill v Oaither, 26 SE. 

81, 119 NO 443 
40 0 J p 40 note 6. 
e. Tex—Dilworth v. Steves, Cir. 
App, 169 SW. 680, error dismissed 
174 SW 279, 107 Tex 78 

7. Cal.—Martin v Becker, 146 P. 
665, 169 Cal 801, AnnCaslSlSD 
171. 

8, Mont —^Mochon v, Sullivan, 1 
Mont. 470 

Ohio—^Freeman v Cram, 8 NT, 806 
—Bggar ▼ Corwin, 29 Ohio CLA. 
66, 70 

Si Mont.—Mochon t. Sullivaiv 1 
Mont 470. 

Ohio —^Eggar V Corwin* 89 Ohio CrA, 
86. 70. 
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has bvcn said to be a secret lien^^ during the period 
between the time when ii attaches and the time when 
the claim or statement is filed or recorded,^! where, 
under the statutes, it attaches at, or relates back 
to, a time prior to the date when the claim or 
statement is filed or recorded, as discussed infra § 
177 It has also been described as a mere prefer- 
ence^2 or privilege^® conferred by statute 

As property. While some authorities declare 
that the hen is property or an interest in proper¬ 
ty, according to other authorities the hen is nei¬ 
ther propertyiJ nor a right in or to picnert},^® 
but IS a mere right or lemedy to charge the prop- 
ertj' ivhich it affects ivith the paj ni^iit of a particu¬ 
lar debt,to which it is incident An inchoate 
mechanics’ hen is a present property right in the 
property to which it relates, a right coupled with 
an interest i** 

Equitable character Although, as slated infra 
subdivision c of this section, a mechanic’s hen is 
not recognized in equity apart from the constitu¬ 
tional or statutory provisions which created it, it 


has been held that a mechanic’s lien is of an equita¬ 
ble character,20 that it springs out of the appropn- 
ation and use by the landowner of the mechanic’s 
labor or the furnisher’s materials,2i and that it 
rests on broad grounds of natural equity,23 nat¬ 
ural justice,23 and commercial necessity 24 On the 
other hand it has been held that such a hen is le¬ 
gal, m Its essential nature, rather than equitable.20 

b. Distinctions 

A mechanic's lien differa In some respects from all 
other hens, and has been dist’nguished from the lien 
claim or statement. 

A mechanic’s hen is m its nature peculiar,28 dif¬ 
fering in some respects from all other hens known 
to the law 37 

Mortgage or security Like a mortgage, a me- 
chame’s lien has the element of security for debt,28 
and it has been declared to be an encumbrance28 or 
in the nature of a mortgage 8® Nevertheless a 
mortgage and a mechanic’s hen are substantially 
different,81 such as ivith respect to the mode of 


la Anz —Corpus juris cltod In 
Waara v. Golden Tuikey Minin;? 
Co, 135 P2d 149, 150, 60 .Vriz 252 
40 C J p 40 note 9 

XI. W.Va —Charleston Lumber & 
Manufacturing* Go v. Brockmyer, 
18 W Va 586 

19L Utah—^Volker-Scow croft Lum¬ 
ber Co. V Vance, 88 P 896, 33 
Utah 74, 123 AmSP. 828 
Priority of mechanics' liens over 
subsequent liens see infra §3 207- 
209 

18, Ill—Hoier v Kaplan, 145 NK 
243. 313 111 448—Philip Gollner 

Go V Hepburn, 209 IllApp 625 
Mo—^Fleming-Gilchrist Const Co. v 
McCronigle. 89 SWSd 13, 33S Mo 
66, 107 A.LR 1003 
PozBonal prl-nlege 

Or—Phillips V Graves, 9 P2d 490. 
189 Or 336. 83 ALR 1 

14. 9^.—^Hogue V D N Morrison 
Const Co of Virginia, 156 So 377, 
116 Fla. 293. 95 ALR 367 

NT—& F Concrete Co v Colton 
Realty Corporation, 17 N T S 2d 
593 

40 C J P 40 note 12 

15. Ala.—Sorsby v Woodlawn Lum¬ 
ber Go, 81 So 68, 202 Ala 566— 
Porter v. Miles, 67 Ala 130. 

16L Ala—Soreby v Woodlawn Lum¬ 
ber Co. 81 So 68, 202 Ala 566. 
40 C J. p 40 note 14 
No present title or right to posses. 

Sion 

A medhaxuc's lienor acquires no 
present title or right to possession 
of the property by perfectmg a lien 
thereoziw—City Lumber Co. of 


Bridgeport v Murphv, 179 A 339, 
12(1 Conn 160 

17- Ala—Stuidai'ant v First Ave 
Coal & Lumber Co, 122 So 178. 
219 Ala 3M3 

N J —Passaic Plumbing Supply Co 
V Fidelity Union Title & Mortgage 
Co. 163 A 27S, 112 NJFq 80 
40 C J p 40 note 15 
Special remedy u rem 
Pa—Bezar \ Dorfhian, 45 PaDist 
& Co 136 

18. NJ—Passaic Plumbing Supply 
Co y. Fidehty Union Title & Mort¬ 
gage Co. 163 A 278. 112 N J Eq 
80 

Tex —Crowell y Mickolasch, Civ 
App, 297 SW. 234 
40 CJ. p 40 note 16 
18. NJ—West New Jersey Homeo¬ 
pathic Hospital V Gililis, 143 A 
816. 818, 108 NJEq 262 
SO. Mont—Mochon y. Sullivan, 1 
Mont. 470 

Ohio —^Eggar v Corwm, 29 Ohio C A 
66. 70 

40 CJ p 41 note 2L 

81. Ark —Anderson v Seamans. 6 
S.W 799, 49 Ark ITS 
40 CJT. p 41 note 22 
88. Mont —Mochon ▼. Sullivan, 1 
Mont. 470. 

40 CJ. p 41 note 23 
88. Mont—^Mochon v Sullivan, su¬ 
pra 

40 CJ p 41 note 24. 

84. Mont—^Mochon v Sullivan, su¬ 
pra 

40 CJ p 41 note 25 

85. Mich—Saginaw Lumber Co. v 
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Wilkmson. 254 NW. 240, 266 Mich 
661 

26. Ohio —^Eggar v Corwin, 29 Ohio 
CA 65, 70 

40 C J p 11 note 30 

27. Mont —^Mochon T. Sullivan, 1 
Mont 470 

40 C J p 41 note 81. 

Distinguished from* 

Attachment see Attachment 3 1 
Bailee's lien see Bailments 3 36 
Lib pendens see Lis Pendens 3 1® 
2a Ariz —Zimmerman v. Western 
Builders' & Salvage Co., 297 P. 449, 
38 Anz 91 

Cal —Withmgton v Shay, 117 P.2d 
415, 47 CeJ App 2d 68, heanng da¬ 
rned 119 P2d 1, 47 Cal App 2d 68 
—Gross V Haxletine, 290 P 678, 
107 Cal.App 446 
40 CJ p 41 note 89. 

The hnlldiiig Is oollaiiersl seonxity 
for the debt for the work done and 
the materials furmshed.^—Schwarts 
V Whelan, 146 A 526, 296 Pa 426, 
66 ALR 277. 

sa Mass—Trask r. Searla 181 
229 

40 C J. p 41 note 40 
Sa Gal—Withmgton v. Shay, 117 
P2d 416, 47 Gal App 2d 68. bear¬ 
ing domed 119 P2d 1, 47 Cal App 
2d 68. 

Mich—Adams v Central City Gran¬ 
ite Bnck 8b Block Co, 117 NW 
932, 164 Mioh. 448, 139 Am SR. 
484 

40 C J. p 41 note 41 

3L Tex.—Schutsa v. Dabzw* Civ. 

App. 204 S W. 342. 

40 C J p 41 note 42. 
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their creation, a mortgage lien being created by 
contract and a mechanic’s hen being created by 
statute.32 Thg right to claim a mechanic’s hen 
and the right to claim a piiority for such hen over 
an antecedent mortgage arc quite different in their 
nature 33 

Vendor s hen A mechanic’s hen has been re¬ 
garded as somewhat analogous to the equitable hen 
of a vendor for unpaid purchase monty of lands 
sold ,34 but It differs from a vendor’s hen m that 
It arises only by compliance with the statute under 
which It IS created 36 

Claim or statement Although the hen claim or 
statement is sometimes referred to as the “hen/’ the 
hen IS a charge on the property arising by opera¬ 
tion of law on the filing of a proper instrument in 
writing within the required time, the hen claim, 
statement, or account or other instrument in writ- 


§ 1 

mg filed IS not itself the lien 36 After it has at¬ 
tached, the hen is, of course, something more than 
a mere claim to a hen 37 

c. Origin and Creation 

A mechanic’s lien la created either by a constitu¬ 
tional provision or by statute, and, independently of 
statute, It IS not recognized at common law or allowed 
in eou'ty 

In some states a mechanic's hen has its origin and 
operation by constitutional provision and statutes, 
enacted pursuant to constitutional directions, provid¬ 
ing for the enforcement of the lien.38 and, although 
it has been stated that the hen is wholly a creature 
of the constitution,39 it has also been held that a 
mechanic's hen so created is a creature of statute.*® 
In most states, however, a mechanic’s or material¬ 
man’s hen, or the right to acquire and enforce such 
a hen, is purely a creature of statute,*^ and, unless 


82. Tex—Schutze v Dabney, aupra 

33. Iowa— Green v Saxton, 106 X 
W 37. 196 Iowa 1086 

PnoTity between mechanics' liens 
and mortgages see infia SS 199- 
206 

34. Ala—^Ez parte Schmidt, 62 Ala 
262. 

Ohio—^Eggar v Corwin, 29 Ohio CA 
65 

aa. Nev—Skyrme v. Occidental Mill 
& Mining Go, 8 Nev 219, 232 
Necessity for compliance with stat¬ 
utory requirements see infra S 119 
38. Wash—^Neukiroh v Wong, 81 
F 2d 499, 196 Wash 461 
40 CJ. p 42 note 65 
Claim or statement geneially see 
infra 9 181 et seq 

37. Iowa—Carter v Humboldt Fire 
Ins. Co, 12 Iowa 287. 

38. Cal —^Burr v Peppers Cotton 
Dumber Co., 266 P 1026, 81 Cal 
App 268. 

Tex—^Mornson v. State Trust Co. 
Civ.App, 274 S.W 841, reversed on 
other grounds State Trust Co v 
Morrison, Com App, 282 SW. 314 
40 CJ p 42 note 60, p 64 note 54 
Whether constitutional provision 
self-executing see Constitutional 
Law 9 51 
As guaranty 

"The constitution and statute 
guarantee the contractor and materi¬ 
almen the protection of a lien un¬ 
der specific conditions to secure their 
compensation for labor and materi¬ 
als furnished "—Coombs v Ghreen 
Mill, 290 P. 620. 623, 107 COLApp 
204. 

Bight of meohanlo’s Uen im oraated 
l)y organlo law, and must be consid¬ 
ered as part of fundamental law of 
state—^Burr v. Peppers Cotton Lum¬ 
ber Co, 266 P. 10X6, 91 Cal App 268. 


followed in Willett v Peppers Cot¬ 
ton Lumber Co, 266 P. 1028, 91 Cal 

App 798 

39. Tex—McBnde v Beakley, Civ. 
App, 203 SW. 1137 

4a Cal—Spinney v Grifilth, 32 P. 
974, 98 Cal 149—^Stanislaua Lum¬ 
ber Co V Pike. 124 P2d 190, 61 
Cal App 2d 54—^Hayward Lumber 
& Investment Co. v Coast Feder¬ 
al Savings & Loan A&a’n of Lios 
Angeles, 117 P2d 8C2, 47 Cal App. 
2d 211—^Holm v Bramwell, 67 P. 
2d 114, 20 CaiApp3d 882 

41. US —^In re Louisville Dally 
News & Enquizer, DGEy, 20 F 
Supp 465 

Ala —Security Federal Savmgs & 
Loan Ass'n v Underwood Coal & 
Supply Co., 16 So 2d 100, 845 Ala. 
66—OospuB tTazlB quoted In Eman¬ 
uel V Underwood Coal & Supply 
Co. 14 So 2d 151, 155, 244 Ala 436 
—^Richards v William Beach 
Hardware Co, 7 Bo 2d 492, 242 Ala. 
626. 

Ark—Wyatt Lumber & Supply Co v 
Hansen, 147 SW2d 866, 201 Ark 
684—Superior Lumber Co. v Na¬ 
tional Bank of Commerce, 2 SW 
2d 1093, 176 Ark 300—Commercial 
Credit Co. v Hayes-Lamb Motor 
Co.. 398 SW 217, 174 Ark. 946 

Conn—Gruss v Miskims, 84 A 2d 
600, 180 Conn 367—^New Haven 
Orphan Asylum v, James A Hag¬ 
gerty Go, 142 A. 847, 108 Conn 
282. 

Del —^E j Hollingsworth Co v Con- 
tmental-Dlamond Fiber Co, 176 
A 266, 6 W WHarr 808—In re Re¬ 
public Engineering Co, 180 A. 498, 
8 WWHarr. 8L 

Fla—Masterbilt Corporation v. S. A 
Ryan Motors of Miami, 6 So 2d 
818. 149 Fla. 644—Buker v Web¬ 
ster, 191 So. 886, 140 Fla 471— 
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Rieck & Fleece v Cunnifr, 190 So. 
8, 138 Fla 742—Southein Pamt 
Mfg Co v Czump, 182 So 291, 182 
Fla 799—Spinney v Sanford-Or- 
lando Kennel Club, 166 So 569, 123 
Fla 113—^Hogue v D N Morrison 
Const Co of VlrETinia, 166 So 377, 
115 Fla 293. 96 ALR 367—Gold¬ 
smith v Orange Belt Securities 
Co, 156 So 8, 115 Fla 688—Oor- 
pus Juris Mted In Tallahassee Va¬ 
riety Works V Brown, 144 So 848. 
852, 106 Fla 599—^Logan Mgore 
Lumber Co. v Legato, 131 So 
881, 100 Fla 1461—^Drake Lumber 
Co v Semple, 180 So 677, 100 Fla 
1767, 1771, 75 A-L.R 687—Paxton- 
Pavey Lumber Co of Florida v 
Rehbaum, 129 So 766, 100 Fla. 88 
—^Bowery v. Babbit, 128 So 801, 
99 Fla 1161—^Ft MeoAe Hotel Co 
V Knoxville Iron Co, 127 So 896. 
99 Fla 947—Harper Lumber & 
Mfg Co V Teate, 125 So. 81, 88 
Fla 1065—Allardiee & Allardice v 
Weatherlow, 124 So. 88. 98 Fla. 
476. 

Ga—Williams v Brewton, 152 BE 
441, 170 Go. 164 

Ill—^People ex rel Bradford Supply 
Co V Circuit Court of Pulaski 
County, 66 NE2d 420, 898 Ill 620 
—Gunther v. O’Bnen Bros Const 
Co. 16 NE2d 890, 869 Ill. 862— 
Alexander Lumber Co. v. Coberg, 
190 NE 99, 866 Ill 49—Decatur 
Lumber & Mfg Co. v Crall, 188 N. 
E. 228. 860 111 819—Chas. A. Hoh- 
meler Lumber Co. v. Kmght, 183 
NE. 716, 860 ni 248—Schwulst 
Gerllng Co. v. Frost. 269 IlLApp. 
218. 

Iowa—Knapp v. Baldwin, 888 N.W. 
642, 218 Iowa S4—Schoeneman 

Lumber Co. v. Davla 206 N.W. 602, 
200 Iowa 678 

Kan—MdHenry v McHenry, 96 P.2d 
261, 160 Kan. 498. 
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a statutory provision therefor exists, matenalmen 
and laborers are mere general creditors of the con¬ 
tractor.^ 2 A mechanic's lien is not recognized at 


common law,^3 but is in derogation thereof nor 
is It allowed in equity^® independently of statute 
It IS not created or obtained by, through, or in, le- 


Ky—Powers v Brewsr, 88 SW2d 
466, 238 Ky 579 

Me—^Andrew v. Bishop, 172 A 752, 
132 Me. 447» 100 AIjR 121—Otis 
Blevator Co v Finks Clothing Co, 
169 A 663, 181 Me 95 

Md—^Houae v. Fissell, 51 A 2d 669— 
Moreland v. Meade, 159 A 101, 162 
Md 96—^Adkina & Douglas Co v 
Webh, 154 A 259, 160 Md 571 

Mich—^Fox V Martin, 283 NW. 9, 
387 Mich 147—^Netting Go ▼ 
Touscany, 226 NW 666. 247 Mich 
279. 

Mo —Oonms Juris cited ta Davis Es¬ 
tate V. West Clayton Realty Co, 
89 SWSd 22. 26. 338 Mo. 69—Goi% 
pu Juris cited la Fleming-Gil- 
chnst Const Go v McOonigle, 89 
8W.2d 15. 18, 338 Mo 56. 107 A 
LiR. 1003—Ooodner v Mosher-Roe 
Abstract & Guaranty Co, 282 S 
W. 698, 814 Mo 151—Realty Sav. & 
Inv. Go V Washington Sav & 
Bldg. Asa'n, App, 68 S W 2d 167 

Mont —Smith v Gunniss, 144 P 2d 
186, 115 Mont 368 

NJ—Belmont Coal A Lumber Co 

V. James F Wood Builders, 15 A 
2d 625, 126 NJ.Law 815—Gibral- 
ter Mfg Co. V DeMund, 81 A.2d 
886, 188 NJEq 328—Fidelity & 
Deposit Co of Maryland v Mc- 
Glintic-Marshall Corporation, 171 
A. 382, 115 NJEq 470, affirmed 
176 A. 841. 117 NJEq 440—Wood- 
bndge Lumber Co v Yaracska, 
CirCt, 194 A 892 

N M —^Aekerson v Albuquerque 
Lumber Co, 29 P 2d 714, 88 NM 
191. 

N T.—^Ausable Chasm Co v Hotel 
Ausable Chasm A Country Club, 38 
NYS2d 427, 268 AppDiv 486— 
Frank Telcher, Inc. v. Gold, 267 N. 
Y.S 164, 289 AppDiv 285—Sira¬ 
cusa V Inch Corporation. 298 N.Y 
S. 878, 164 Misc 820—Travelers 
Ins Go V Village of Ilion, 218 N 
Y.S 206, 126 Mlsc 275. 

ND—Dunham Lumber Co v. Greaz, 
2 N.W.2d 176, 71 N.D 491, 141 A. 
L.R. 60—^Austad v. Dreier, 221 N. 

W. 1. 57 NJ> 224. 

Ohio —Cooper v Haynes, 177 N.E. 
476, 477. 89 Ohio App 476—^Brown 
V. Banks. 177 NE 242, 39 Ohio 
App. 188—^Brennemann v. Brown. 
163 NE. 921, 80 Ohio APP 84. 

OkL—^Pace v National Bank of Com¬ 
merce of Tulsa, 125 P2d 178, 190 
OkL 60S—Consolidated Out Stone 
Co V Seldenbach. 114 P2d 480. 
180 Okl 128—^American Tank A 
Equipment Co v T EL Wiggins, 
Inc., 42 P2d 115, 170 Okl 604 

Or—Phillips V. Graves. 9 P.2d 490. 
189 Or 886. 88 ALR. L 

Pa.—Clothier v. Kniffen. 86 LusLeg. 
Reg. 241. 


RI— Art Metal Const Co v. Knight, 
185 A 136. 66 RI. 228 
Tenn—McDonnell v Amo. 84 S W 
2d 212. 162 Tenn 36—Brown v 
Brown A Co. 160 SW2d 431, 26 
Tenn App 509—^Henderson v Wat¬ 
son. 160 SW2d 429, 25 Tenn App 
606—^Bell Bros & Co v Arnold, 
68 SW2d 958, 17 Tenn App 493 
Vt—Goodro V Tarkey, 22 A 2d 509, 
112 Vt 212. 

Va —^Wallace v. Brumhack. 12 S E 2d 
801, 177 Va 86—Cajn v Rea, 166 
SE 478, 169 Va 446 
Wash—^Neukirch v. Wong, 81 PJ2d 
499, 195 Wash 451 
40 CJ p 42 note 61. p 64 note 6d 
ZU datazmluag the ezlstenoe of 
the Ilea all that may be considered is 
the statute creating it—Gunther v 
O’Brien Bros Const. Go, 16 NE2d 
890, 869 Ill 362 

She imlfomL Meohsalos* Usa Aot 
has been held to apply to statutory 
mechanics' and laborers* liens pursu¬ 
ant to command of constitution that 
legislature should provide for giving 
to mechanics and laborers an ade¬ 
quate lien on the subject matter of 
their labor—^Atkins v Ejendnck. 190 
So 248, 188 Fla 776 

42. NJ—Gibralter Mfg Co v De¬ 
Mund. 81 A 2d 836. 188 NJEq 
223 

43, Ala —Oospus JUrls quoted la 
Emanuel v. Underwood Coal A 
Supply Co., 14 So 2d 151, 166, 244 
Ala 436 

111—^People ex rel Bradford Supply 
Co V Circuit Court of Pulaski 
County, 66 NE2d 420, 898 Ill 620 
—^Alexander Lumber Co y. Coberg, 
190 NE 99, 856 Ill 49—Charles A 
Hohmeier Lumber Co v Knight, 
182 NE 715, 850 Ill 248—Rasmus¬ 
sen V Harper, 6 NE2d S57, 287 
Ill App 404—Schwulst Gerllng Co 
V. Frost, 269 Ill App 218. 

Kan.—Ckirpus Jozls mted la Bell ▼ 

! Hernandez, 80 F2d 1101, 1102, 189 
Kan. 216 

Ky—^Powers v Brewer. 88 8.W.2d 
I 466, 238 Ky. 679. 

Me—Andrew v Bishop, 172 A. 762, 

: 182 Me. 447, 100 ALR 121 

Minn—^Martin v. Tucker, 14 NW.2d 
105, 217 Minn 104 

Mo —^Davis Estate v West Clayton 
I Realty Co., 89 SW8d 22. 888 Mo 
•69—^Fleming-Gilchrist Const Co 
V McGomgle. 89 BW2d 16, 838 
Mo. 66, 107 ALR 1008. 

Mont—Bnuth v Gunniss, 144 P8d 
186, 116 Mont 868. 

N.Y —Schenectady Homes Corpora¬ 
tion v Greenside Painting Corpo¬ 
ration, 87 N.Y S 2d 58 
Pa —Sundhelm v School Diet of 
Philadelphia, 166 A. 866, 811 Pa. 
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90—Clothier v. Kniffen, 86 Lua 
Leg Reg 241 

Tex—Momson v State Trust Co. 
Civ App , 274 S W 841, reversed on 
other grounds State Trust Co v 
Momson, Com App, 282 SW 214. 
VI—Goodro V Tarkey, 22 A.2d 609, 
112 Vt 212 

40 CJ p 43 note 62, p 64 note 67 

44. Del—J Hollingsworth Co V. 
Continental-Diamond Fiber Co , 176 
A 266. 6 WWHarr 808 

Ind—Cmcinnati, R & M. R Co. v. 

Shera, 73 NS 298, 86 Ind App 816 
NY—Eno V. Rapp. 7 NYS2d 618, 
169 Misc 478 

Ohio —Crandall v Irwin, 89 N E 2d 
608, 139 Ohio St 258, 139 ALR 
896, adhered to 40 NE2d 988, 189 
Ohio St 463, 139 ALR 900 
Okl—^American Tank A Equipment 
Co V T E Wiggins, Inc, 43 P 2d 
116, 170 Okl 604 

45. Ala —^Emanuel t. Underwood 
Coal A Supply Go., 14 So 2d 161, 
244 Ala 486 

Ill—^People ex rel Bradford Supply 
Co V Circmt Court of Pulaski 
County. 66 NE2d 420, 393 Ill 620 
—^Alexander Lumber Co v. Coberg, 
190 NE 90, 866 Ill 49—Charles 
A Hohmeier Lumber Co v Kmght, 
182 NE 715, 850 Ill 248—Schwulst 
Gerling Co. v. Frost, 269 IlLApp. 
218 

Ky—^Powers v. Brewer, 88 S.W.2d 
466. 238 Ky 679. 

Mo—^Davis Estate ▼. West Clayton 
Realty Co. 89 SW. 22, 888 Mo 69 
—^Flexmng-Gilchrlst Const. Co v. 
McGomgle, 89 S.W. 16, 888 Mo. 66* 
107 A L R 1008. 

Tex.—Morrison v. State Trust Co, 
Civ.App, 274 SW 841, reversed 
on other grounds State Trust Co. 
V. Morrison, Com App, 282 SW. 
214 

Vt—Goodro ▼. Tarkey, 22 A.2d 609, 
112 Vt 212 
40 C J. p 48 note 68. 

OeiLoml equitable porinolpiUa can¬ 
not be made the basis of a lien in 
favor of a materialman; he cannot 
establish a hen on the basis of equi¬ 
table estoppel or other general equi¬ 
table prmoiples —Buettner Bros v. 
Good Hope Missionary Baptut 
Church, 18 So 2d 76. 246 Ala. 668. 

43i Ala —Coepns JnzlB quoted la 
Emanuel y. Underwood Coal A 
Supply Co., 14 So 2d 161, 166, 244 
Ala 436 

Ill —Charles A. Hohmeier Lumber 
Co V Kmght 182 NE 716, 360 Ill 
248—Schwulst Gerling Co. T. 
Frost 269 Ill App 213. 

40 C J. p 48 note 64. 
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gal proceedingTs^*^ but attaches by operation of law 
when a contract has been entered into and the work 
has been performed or the materials furnishedi 
which adds to the value of the property 

Contract While a contract with the owner for, 
or at least his consent to, the making of the im¬ 
provement in question is necessary before a lien can 
be established, as discussed infra § 52, and in such 
a sense the lien may be said to arise out of, or to 
be based on, contract,^9 nevertheless the lien is cre¬ 
ated by, and arises from, statute and not by or out 
of contrs'ct.50 The provisions of a contract cannot 
enlarge the statute^^ and give a lien to a person not 
entitled thereto under the law,^^ and it has been held 
that the hen cannot be restricted or extended by the 
acts of the contracting parties.B^ However, by 
agreement, independent of statute, a hen in the na¬ 
ture of a mechanic’s hen may be reserved between 
the parties,^^ and may be enforced against anyone 
acquinng a subsequent interest with notice of such 
lien.5® 

Ciz/il law. Mechanics* hens on buildings and land 
were recognized and favored by the civilians,and 
were clearly defined and regulated m the civil law.^^ 

§ 2. What Law Governs 

Tho creation and operation of a mechanic’s lien are 
governed by the law of the state where the real prop¬ 
erty benefited is situated. 


A mechanic’s hen is a creature of the law of the 
state where the real property, benefited by the la¬ 
bor or materials, is situated,5 8 and that law gov¬ 
erns the mode of its creation and operation,5® and 
also the method whereby it may be continued ,‘8® and 
this rule applies although the contract for labor or 
materials was made in another state.81 

§ 3. Constitutional and Statutory Provisions 

a. In general 

b. Constitutionality 

a. In General 

The theory and purpose of mechanics’ lien statutes 
are to protect persons who contribute labor or materials 
to the construction, Improvement, or repair of a build¬ 
ing or other structure, thereby enhancing the value of 
the land, by affording them security for their compen¬ 
sation. 

Statutes creating mechanics* liens and prescrib¬ 
ing means for their perfection and enforcement 
exist in practically all, if not all, of the states,®* 
although some of the earlier statutes applied only to 
certain designated localities or parts of the state ®8 
A mechanics* lien law does not create a new sub¬ 
stantive right, but merely provides an additional 
means of enforcing the payment of a debt,8^ it 
generally provides a means for creating the hen as 
well as a means for enforang it.88 It does not af¬ 
fect the law of contracts or create any new con- 


47. IT S —^Eemp Iiumber Co v How¬ 
ard. NM, 237 F 67i, 677, 150 CC 
A. 466 ' 

40 CJ p 48 note 66 

48. Va—Cain v Rea, 166 SO 478, 
169 Va 446, 86 A-LR 946 

49. Ala—Fleming v. Kirkland. 146 
So 384, 226 Ala. 222 

Oa —Crane Co. v Hirsch, 7 S O 2d 
88, 61 OaApp. 682 

BO. Ala —^Buettner Bros v. Good 
Hope ACiaaionary Baptiat Church, 
18 Bo 2d 75, 246 Ala 668—Richarda 
V William Beach Etaxdware Co, 7 
So 2d 492, 242 Ala. 686 

Fla—^Hogue v D N Momaon Conat 
Co of Virginia, 166 So 377, 115 
Fla 293, 96 ALR 867—Xlorpns 
JnxlB cited la Tallahaaaee Variety 
Worka v. Brown, 144 So 848, 862, 
106 Fla. 699—^Harper Irumher & 
Mfg. Co Y. Teate, 126 So 21, 98 
Fla. 1066. 

Ga—Williams v Brewton. 162 BJS 
441, 170 Ga. 164 

Ho.—Davia Oatate v Weat Clayton 
Realty Co, 89 SW2d 22, 838 Mo 
69 

Mont—Smith ▼ Gunniaa, 144 P2d 
186, 116 Mont 863 

40 C J p 44 note 68 
WIiaitheE Uaa la marved, Intagadedf 

07 ooBtemplated im Immaterial If 


party performing work or furnishing 
material comes within statute, lien 
ariaefl In his favor which can be 
established and enforced by compli¬ 
ance with statutory requirements — 
Davis Estate v West Clayton Realty 
Co, 89 SW2d 22, 838 Mo 69 
51. Tenn—^Lowenstem v. Reynolds. 

22 SW. 210, 92 Tenn. 642 
68. Tenn—Lowenstein v Reynolds, 
supra. 

Persons entitled to lien see inflra 16 
86-117 

68. Colo—Johnston v. Bennett, 40 
P 847, 6 ColoApp 862. 

40 C J p 44 note 71 
54. lU—Smith V Kennedy, 89 111 
485 

40 C J p 44 note 72. 

56. Ill—Smith V. Kennedy, supra. 

40 C J p 44 note 78. 

56. Me—'Burling v. Gk)uld, 21 A. 
883, 88 Me. 184. 187. 

57. Ky.—^Powers v Brewer, 88 S W. 
2d 466, 238 Ky 679. 

Vt—Goodro V. Tarkey, 22 A 2d 609, 
112 Vt 212. 

40 CJ p 44 note 76. 

58. ns.—In re Willax, CCAN.T., 
98 F.2d 298 

S9L ITS—^In re Willaz, eupra. 

State laws and decisions as to me- 
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chames* liens applicable In federal 
court see Federal Courts 6 189. 
What law governs remedy see Infta 
9 268 

eo. us—^In re Willax, supra. 

61. Kan—^United States Inv Co t. 
Phelps & Bigelow Windmill Co, 
87 F. 982, 64 Kan 144 
K.M—Genest v Las Vegas Masonic 
Bldg Ass’n, 67 P 743, 11 NM 261 
Okl—^Lively v. Evans-Howard Fire 
Bnck Co, 242 P. 773, 116 Okl. 269. 
68. Wash —^Armour v Western 

Constr. Co. 78 P 1106, 36 Wash 
629 

40 C J p 44 note 76. 

Ho xnoohanlo’B lien 

(1) In England.—Westcott v. 
Bunker, 22 A. 888, 88 Me. 499—40 C. 
J p 44 note 77. 

(2) In Mexico—Stowell v. Sim¬ 
mons, 1 Cal 462—Macondray v. Sim¬ 
mons, 1 Cal 898. 

(8) In the Philippines—Fressel ▼. 
Chaco, 84 Philippine 122 

63. Ga—Frmce v. Neal-Mlllard Oo, 
53 S E 761, 768, 124 Ga. 884. 

40 C J. p 44 note 76 [o]. 

64. Ohio—Lonkland Lumber Oo. t. 
Robinson, 157 NB 876, 116 Ohio 
St 725. 

65. OkL—^Holland v. Spurrier Lum¬ 
ber Co., 229 P. 206, 100 OkL 288. 
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tractual liability,but gives a contractor a remedy 
for enforang his claim in addition to, and not af¬ 
fecting the enforcement of, his contract rights with 
the property owner by common-law or equitable 
means.®^ 

The theory and purpose of statutes creating me¬ 
chanics’ hens are to protect, not ordinary contract 
creditors®® or persons possessed of claims in tort 
against the contractor,®® but persons who have, in 
good faith, contributed labor or material to the con¬ 
struction, improvement, or repair of a building or 
other structure,^® tliereby enhancing the value of 


the land,71 by according them security for their com- 
pensation^® independent of the account of indebted¬ 
ness between the owner and the contractor.7® It 
has been further stated that the object of the stat¬ 
utes is to prevent the owner of land from obtain¬ 
ing the labor and capital of other persons, and re¬ 
taining the benefit thereof, without paying there¬ 
fore^ The statutes are based on, and justified by, 
the principle that the building constructed becomes 
a part of the realty,^® increasing the value there¬ 
of,7® and that the persons who have contributed la¬ 
bor or material to the improvement of property are 
entitled to look to that property for compensation 77 


68i NY—Bngham v. Duany, 183 N 
E! 607, 241 NT 486—Smith v. 
Vara, 241 N Y S 202, 186 Aliac 500 

67. Ill —H G Wolff Go Y. Gwynne, 

24'6 IllApp 86 i 

68. NY —^Edison Electric Ilium Co 
V. Horace E Fnck Co, 116 NE 
369, 221 NY 1, L.RA1917F 1128 

6Bm N.Y—^Edison Electric Ilium Co 
Y, Horace E Fnck Go , supra 
70. U S.—^In re LouisYille Daily 
News & Enquirer, DCHy., 20 F 
Supp 466 

Ala—^David Lupton's Sons Const. 
Co Y Huaaer Bios Const Co, 
148 So 610, 227 Ala. 26 
Ana —Wylie y Douglas Lumber Co, 
8 PSd 266, 89 Aris 611, 88 ALR 
918 

Ill—Colp Y First Baptist Church of 
Murphysboro, 178 NE 67, 68, 841 
111. 78, 71 ALR 106—Gunther y 
O'Bnen Broa Const Co, 12 NE.2d 
23, 298 Ill App. 28, reYersed on 
other grounds 16 NE2d 890, 869 
111 363. 

Mow—Sol Abrahams ft Son Const Co 
Y. Osterholm, App, 186 SW2d 86. 
NT—Arrow Iron Works y Greene, 
247 NY.S. 4, 189 Hisc 266, af¬ 
firmed 266 NTS. 981. 286 App 
DIy. 712, modified on other grounds 
188 N.E 616, 260 N Y 330, reargu¬ 
ment and motion demed 184 NE 
161, 260 NY. 698—Schenectady 

Homes Corporation y Greenside 
Paintmg Corporation, 37 N Y'S 2d 
63 

Ohio —Oorsfom Juris cited la Cooper 
Y. Haynes, 177 NE. 475, 477, 89 
Ohio App. 881. 

Okl—^National Gas Co. y. Ada Iron 
ft Metal Co., 98 P.2d 629, 185 Okl. 
416. 

or. —Drake Lumber Co y. LmdQuist, 
170 P 2d 712, 179 Or. 402, 

40 CJ p 46 note 86. 

Fnxpose 

CD 'The object and purpose of the 
Mechamcs* Lien Law was to protect 
a person who, with the consent of 
the owner of real property, enhanced 
Its value by furnishing materials 
or performing labor in its improve- 
mrat, by giving him an interest 


therein to the extent of the value of 
such material or labor”—John P 
Kane Co v Kinney, 66 NE 619, 174 
NY 69—Charles C Kellogg ft Sons 
Co V DeLia. 17 NTS 2d 830, 831, 
173 Misc 156, reversed on other 
grounds 28 NTS 2d 4, 368 AppDiv 
803 

(2) The purpose of the statute is 
to assist the miner and laborer to 
recover wages—‘Hitchell v Beaver 
Dredging Go, 8 Alaska 666. 

The Uea law affords complete pro- 
taotloii to laborers and materialmen 
by authorising them to file a lien 
against the premises guaranteeing 
that no money earned by the lienor 
will escape him—Rubinstein v Ja¬ 
maica Nat Bank of New York, 40 N 
YS2d 23, affirmed 44 NTS 2d 960, 
266 App Div 977, affirmed 61 N E 2d 
465, 294 NY 727, motion granted 62 
NE2d 394, 294 N.Y. 843 

71. US —^In re Louisville Daily 
News ft EbiQUirer, DCKy, 20 F 
Supp 465 

Anz—^Wylie r Douglas Lumber C3o, 
8 P2d 266, 89 Arix. 611, 88 ALR 
918 

Ill—Colp Y. First Baptist Cffiurch 
of Murphysboro. 173 NE 67, 68, 
811 Ill 78, 71 ALR 106 
Mass —^Winer v Rosen, 121 N E 79, 
281 Mass. 418—Shaughnesay v 
laenberg, 99 NE. 976, 213 Mass 
169 

NM—^Albuquerque Lumber Co v. 
Monteviata Co, 88 P 2d 77, 89 N 
M 6. 

NY—Charles C Kellogg ft Sons Co. 
Y DeLia, 17 NY S 2d 830, 178 Miac 
166, reversed on other grounds 28 
N.Y.S2d 4. 362 App Div 808— 

Schenectady Homes Corporation v. 
Greenside Painting Corporation, 
87 NTS 2d 58 

Ohio—Cooper v Etaynes, 177 NJl 
475, 477, 89 Ohio App. 281. 

718. N J —Woodbndge Iiumber Co. v 
Varacska, 194 A 392. 

NY—C Wilson's Plumbing Shop on 
Wheels v. Trustees of Dartmouth 
College, 6 NYS3d 671, 168 Misc 
876—Schenectady Homes Corpora- 
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tlon Y. Greenside Painting Gorpo-^ 
ration, 87 NTS 2d 63 

ND—^Dunham Lumber Co v Gross, 
2 NW2d 176, 71 ND 491, 141 A. 
LR 60 

40 C J p 46 notes 88, 89 

73. Cal —^Burr v. Peppers Cotton 
Lumber Co, 266 P. 1026, 91 GoL 
App 268, followed in Willett v. 
Peppers Cotton Lumber Co, 266 P. 
1038, 91 Col App 798 

74. Ill —Colp V First Baptist 
Church of Murphysboro, 178 NE. 
67, 68, 841 IlL 78, 71 ALR 106— 
Rasmussen v Harper, 6 NE2d 
257, 287 IllApp 404 

Ind—^Moore-Mansfield Constr Co. v. 
Indianapohs, N ft T B Co, 101 
NE 296, 179 Ind 869, 44 LRA, 
NS, 816, AzinCa8l915D 917—Bee¬ 
son Y Overpeck, 44 N E 2d 196, 112 
Ind App 196. 

76. Del —Covpna Juris dtsd la 
Girdler Corporation y Delaware 
Compressed Gas Ca, 188 A 489, 
482 

Mont—Smith y. Gunmss, 144 P2d 
186, 115 Mont 862 

Ohio—Oorpns Juris rited la Cooper 
V Haynes, 177 NE 476, 477, 89 
Ohio App 281 

40 C J p 46 notes 91, 92. 

7a Del —Oorpus Juris oltod la 
Girdler Corporation v. Delaware 
Compressed Gas Ca, 188 A. 480, 
482, 

Mont—Smith y Gunnlaa, 144 P.2d 
186, 115 Mont 862 

Ohio—Cooper v Heynes, 177 NE: 
476, 477, 89 Ohio App 281. 

40 C J. p 45 note 98 

Benefit or Increased value as being 
Immaterial see inflra | 20. 

77. Ala —David Lupton's Sons 
Const Co. Y Hugger Bros Const 
Go, 148 So 610, 827 Ala. 26 

Ind—Jackson v. J. A Franklin ft 
Son, 28 NE8d 28, 107 Ind App 88. 

Mont—Smith Y. Gunnisa, 144 P.2d 
186, 116 Mont 862 

Ohio—Cooper v Hhynea, 177 NJa 
476, 477, 89 Ohio App. 2J1. 

40 C J. p 46 note 94. 
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The statutes are sometimes said to be equitable m 
purpose,^® or to have an equitable basis,their aim 
and purpose being to do substantial justice be¬ 
tween the parties,®® by protecting the owner as well 
as the lienholder,®! and to accomplish vrhat a court 
of equity could not do ®2 Where the lien is con¬ 
ferred by constitutional provision, the existence of 
the hen is not dependent on compliance with any 
statute,®® the object of statutes enacted thereafter 
being to supply the means of enforcing the hen con¬ 
ferred ®^ 

Extraterritorial effect. Mechanics* lien laws have 
no extraterntorial effect®® In the case of lands 
which have been ceded to the United States by a 
state for governmental uses the laws of the state 
apply,®® but where a territory is carved out of a 
state, and there is no provision making the laws of 


the state applicable to the new territory, no lien 
can be acquired in the territory under such state 
laws 

b. Consutntionahty 

(1) In general 

(2) Under constitutional provisions cre¬ 
ating or favoring lien 

(1) In General 

Statutes providing for mechanics' hens have gen¬ 
erally been upheld as valid. 

The validity and constitutionality of mechan¬ 
ics* hen laws generally,®® as well as the validity and 
constitutionality of particular provisions or features 
thereof,®® have been upheld, such as a provision giv¬ 
ing a hen to a subcontractor who has no contract 


78i Colo—Ziowell Hardware Co v 
Iday, 149 P SSI, 69 Colo 475—Can¬ 
non V Williams, 28 P 466, 14 Colo 
21 

Mo—Chnpns Juris gnoted In John¬ 
son V Bnll. 296 S W 658, 662 
Ohio—Cooper v. Haynes. 177 N.BI 
475, 477. 89 Ohio App 281 
79. Mont—Stritzel-Spaberg Lumber 
Co v Bdwards, 144 P. 772, 60 
Mont 49 

40 C J P 45 note 96 
80l Mo —Cozima Juris guofeed In 
Johnson v Bnll, 296 SW 668 
40 C J. p 46 note 97 

81. Cal —Shafer v Los Serranos 
Co, 17 P2d 1086, 128 Cal App 857, 
followed in Gkmzales v Los Ser¬ 
ranos Co, 17 P2d 1038, 128 Cal 
App 780 

Iowa—Cedar Rapids Sash & Door 
Co V. Heinbaug^h, 168 NW 270. 
183 Iowa 1286 

La—Olassell, Taylor & Robinson v. 
John W Hams Associates, 26 So 
2d 1, 209 La 967 

N.J .—^Woodbridge Lumber Co v 
Varacska. 194 A 892. 894. 

40 C J. p 46 note 97 [a] 

'Tt 18 very clear that the purpose 
of the statute la to secure to per¬ 
sons furnishing labor or matenala 
for use m the construction of a 
building payment for such labor or 
materials, but it u likewise clear 
that It was also the purpose of the 
statute to provide a means by which 
owners might have a building erect¬ 
ed for them without subjecting the 
land and building to a lien in favor 
of a person or persona to them un¬ 
known mvolving amounts over which 
the owner would have no control ”— 
Woodbildge Lumber Co v Yaracaka, 
supra. 

88. Mo —Ootpus Juris guotad In 
Johnson v BrtU, 2^6 SW. 658, 662 
Ohio —^Park v Williamson Heatei 
Co, 20 Ohio KJP,N.S, 160 
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83. US —^Bovaird Supply Co v 
American Tank Co. CCA Tex, 29 
F2d 861 

84. Cal—Los Angeles Pressed Buck 
Go V Higgins, 97 P 414, 420, 8 
Cal App 514 

85. NT—^Birmingham lion Fdy v 
Glen Cove Starch Mfg Co, 78 N Y 
80 

Acguisition of lien by nonresident 
see infra i 7 

80L US—Crook v Old Point Com¬ 
fort Hotel Co, C C Ya, 54 F 604 

87. ColOd—Townsend v Wild, 1 Colo 
10 

88. Ill —Cooper v Palais Royal 
Theatre Co, 242 Ill App 184 

NM—^Baldri^e v Morgan, 106 P 
343, 15 NM 249. Ann Cas 1912G, 
387, followed in Nash v Morgan, 
106 P 344, 15 NM 258 and Metz 

V Romero, 106 P 344, 15 NM 273 
40 C J p 46 note 6 

Application of particular constitu¬ 
tional provisions see Constitutional 
Law ii 210, 886, 498, 647, 631 

89. Del—State v Tabasso Homes. 
28 A 2d 248 

Mo —^Xmae-Schilling Sash & Door Co 

V Kellems, 179 SW2d 910. 287 
Mo App 960. 

Neb —Gibson v Koutsky-Brennan- 
Yana Go, 9 N.W2d 298, 143 Neb 
826. 

NM—^Baldridge v. Morgan, 106 P 
842, 15 NM 849, AnnCaBl912C. 
837, followed In Nash v. Morgan, 
106 P. 844. 15 NM 268 and Metz 

V Romero, 106 P 844, 16 NM 273 
40 CJ p 46 note 6. 

Partlonlar provisions held oooiBtltiL. 

(1) Statute providing for the cre¬ 
ation and enforcement of mechanic's 
lien claim against mamed woman's 
separate statutory property.*-^ler^ 
son V. Reinhardt. 138 So 668, 101 Fla. 

497 


1392, rehearing denied 186 So 260, 
101 Fla 1392 

(2) Statute declaring moneys re¬ 
ceived for erection of a building to 
be trust funds, and making it unlaw¬ 
ful to use or pay out such moneys 
until all claims due for labor and 
materials are paid —State v Tabasso 
Homes, Del, 28 A 2d 248. 

(3) Statute obligating owner to 
pay claims of laborers and material¬ 
men when not requiring certificate of 
unpaid claims —Chapel State The- 
atie Co V Hooper, 175 NB 450, 123 
Ohio St 832, affirmed 52 S Ct 137, 
284 n S 688, 76 L Ed 608 

(4) Statute providing for Hen for 
material furnished subcontractor for 
forms or form work in concrete con¬ 
struction —^Douglas Lumber Co. v 
Chicago Home for Incurables, 48 N 
E 2d 635, 380 Ill 87 

(5) Statute requiring that bond 
for performance of building contract 
shall include guaranty that contrac¬ 
tor will make payment to material¬ 
men and laborers, and that, if such 
provision is omitted, bond should 
inure to protection of materialmen 
and laborers as if provision were ex¬ 
pressed 

U B —^Hartford Accident & Indem- 
mty Co. V. N O Nelson Mfg Co, 
Miss, 54 set 892, 291 US 862, 
78 LEd 840. 

Miss—^U. S Fidelity & Guaremty Co 
V. Parsons, 112 So 469, 147 Miss 
885, 58 ALR 88 

(6) Statute subjecting to mechan¬ 
ic’s lien only house, building, eta, 
erected, constructed, etc, at instance 
of one not owner of land, unless 
done by owner's written consent — 
Chears Floor &’Eksreen Co. v. Gidden, 
181 So 426. 169 Miss. 288. 

(7) Other provisions—-Kempter v. 
Buckley, Pa Com PI, 40 LackJur 
117—40 CJ*. p 46 note 6 [aj. 
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§ 3 

with the owner,®** or requiring an owner having 
knowledge of improvements to disclaim responsi¬ 
bility in a certain manner, and within a specified 
time, in order to escape liability,or authorizing the 
amendment of the lien claim or statement Par¬ 
ticular sections, provisions, or features of some 
statutes have been held unconstitutional,®® such as 
a provision which vests a subcontractor or material¬ 
man with the right to a hen in a case where the 
original contractor has waived his right to a hen 
before the materials are furnished or the labor 
performed,®^ or which requires the owner to take 
from the contractor a bond for the benefit of sub¬ 
contractors, laborers, and materialmen.®® Howev¬ 
er, even though a part of a mechanics’ lien law may 
be unconstitutional the remainder, if separable, may 
be valid ®® 

A provision giving the legislature power to cre¬ 
ate a hen on buildings separate from the land has 
been held constitutional,®7 but there is also author¬ 
ity to the contrary.®® Likewise, although there is 
authority to the contrary,®® statutes conferring on 
mechamcs’ hens pnority over other hens or encum¬ 
brances have been held constitutional ;!• and it has 


been held that the legislature may withdraw priori¬ 
ties which matenalmen enjoy and decree equality of 
division of available money among hens of equal 
rank ® A law providing that a materialman or a 
subcontractor may enforce his lien without regard 
to the indebtedness existing between the contractor 
and the owner has been held constitutional,® but 
there is also authority to the contrary.^ 

(2) Under Constitutional Provisions Creat¬ 
ing or Favonng Lien 

Under a constitutional provision creating or favoring 
mechanics* liens, the legislature may prescribe the means 
for protecting, perfecting, or enforcing the lien, but gen¬ 
erally cannot limit or restrict the right to the lien. 

Under constitutional provisions creating mechan¬ 
ics* liens, the legislature may prescribe means for 
protecting, perfecting, and enforcing the hen,® and 
It may extend the right to such a lien,® but it can¬ 
not deny, limit, impair, or detract from the right 
conferred by the constitution,^ such as with respect 
to equality between the class of persons who may 
be entitled to the lien® or with respect to the limi¬ 
tation of liability of the owner to the hen claim¬ 
ant® A constitutional provision favoring a me- 


90i Wyo—^Becker v Hopper, 1S8 P 
179. 2S Wyo 237, AnnCaal916D 
1041—Becker v Hopper, 147 P 
1086, 23 Wyo 209, AnnCaalOlSB 
85. 

40 C J. p 46 note 6 [a] (4). 

91* Or.—^Title Guarantee & Trust 
Ga V. Wrenn, 56 P 271, 35 Or. 62, 
76 Am SR 454 
40 C J p 46 note 6 [a] (3) 

99. Elan—^Atkinson v Woodmansee, 
74 P. 640, 68 Kan. 71, 64 LRA 
826 

40 C J. p 46 note 6 [a] (9). 

93. Minn —^Meyer v. Berlandl, 40 
HW. 518, 89 Minn 488, 12 Am SJt 
663, 1 L R A. 777 

Pa—Silfles V Austin, 158 A. 661, 104 
Pa Super. 844 
40 CJ p 47 note 10 
Faztumlar statntory pcovislosui SisUl 
wiooiurtitiLtloiial 

(1) Allowmg amendments of lien 
claims In matters of substance after 
the time for filing the lien has ex¬ 
pired—South Philadelphia Builders' 
Supply Co. v. Testa, 8 Pa Diet A Co, 
794. 

(2) Authorizing lien on public 

school buildings.—^Boise-Payette 

Lumber Co v. Challis Independent 
School Dist. Ho 1 of Custer County, 
268 P. 26, 46 Idaho 408. 

(8) Respecting private construc¬ 
tion contract bonds being applicable 
only to a particular county.—J. O 
Plott Co. V. H K Ferguson Co, 168 

S.B 688, 202 H.C 446. 

(4) Attempting to authorize the 


filing of a mechanic’s lien for equip¬ 
ment in or about a building, other 
than that which is permanent In 
character and forms an integral part 
of the structure itself—^Philadel¬ 
phia Gas Range Co v Shallcross, 20 
PaDisL A Co. 118 

(6) Other particular provisions 
see 40 CJ p 47 note 10 [aj 
94. Ill—Kelly v Johnson, 96 HK 
1068, 261 lU 186, 86 LRA,HS, 
578. 

40 C J p 10 note [a] (1) 

96. Tex —Williams v Baldwin, Com 
App, 202 SW. 976 
40 CJ p 47 note 10 [a] (8). 

96. US—^New England Bnglneermg 
Co. V Oakwood St Kngmeerlng 
Co, CC.Ohio, 76 F 162 

Ohio—^McCune v. Snyder, 8 Ohio S. 

A CP 816 
40 CJ p 47 note 11 

97. Mo—Joplin Supply Co v. West, 
180 SW. 166, 149 Mo App 78 

99L Pa—^Taylor Lumber Oo. v Car¬ 
negie Inst, 74 A 867, 226 Pa. 486. 
99. Pa—Page v. Carr, 81 A. 480, 
282 Pa. 871 

1. La—Glelssner v Hughes, 96 So. 
629, 168 La 188. 

40 CJ p 47 note 14. 

As impairing obhgation of contracts 
see Constitutional Law 5 886 b 

2. K T.—Alberene Stone Co v. 
Board of Education of City of 
New York, 276 N Y S. 29, 158 Mlsc 
812, affirmed Alberene Stone Co. v 
GnnneU Co., 279 N.Y.a 976, 244 
App.Div. 711 


3. ns—Jones v Great Southern 
Fireproof Hotel Co, Ohio, 86 F 
870, 80 CCA 108 

40 CJ p 48 note 16. 

4. Ala.—Selma Sash, Door A Blind 
Factory v Stoddard, 22 So 566, 
116 Ala 261 

40 CJ p 48 note 17. 

6. Tex—Strang v. Pray, 86 SW. 
1064, 89 Tex 626 

40 C J. p 48 note 19. 

Time of snwg 

A constitutional provision that 
mechanics, materialmen, artisans, 
and laborers shall have a lien for 
value of labor done or material fur¬ 
nished Is not pcoamount to the statr 
ute prescribing time within which 
claim must be filed—^Ferger v Gear¬ 
hart, 186 P. 876, 44 Gal App 246 
a ns—Huttig Sash A Door Co v 
Stitt, Tex, 218 F 1, 138 C C A 641. 
40 CJ p 48 note 20 

7. US —^Huttig Sash A Door Oo v. 
Stitt, supra 

40 CJ p 48 note 21 
Coodltioiis of foxfeltnre cannot be 
affixed to the lien by the legislature. 
—^McBride v Beakley, Tex Civ App., 
208 SW 1187. 

a Cal—Stimson Mill Co. v. Nolan, 
91 P. 262, 6 Cal App 764, 759 
40 CJ p 48 note 21 [b]. 

Persons entitled to lien In general 
see infra Si 86-96 

9. Cal—Pacific Portland Cement Co. 
T. Hopklna 162 P. 1016, 174 CaL 
26L 

40 C.J p 48 note 21 [oj. 
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MECHANICS’ LIENS 


§4 


chanic's lien, although the lien is purely a creature 
of statute,has been held to confer unlimited pow¬ 
er on the legislature to legislate on the subject of 
mechanics* liens n 

§ 4. - Construction, Operation, and Ef¬ 

fect in General 

a. In general 

b Strict or liberal construction 
c. Operation and effect m general 

a. In General 

A mechanics’ lien law should receive a fair and 
reasonable construction in order to effectuate the ob¬ 
ject and purpose of the statute. 

In accordance with the general rules of statutory 
construction, as discussed in the C J S title Stat¬ 
utes §§ 311-^86, also S9 CJ. p 943 note 29-p 1105 
note 38, a mechanics’ lien law should be given a 


fair and reasonable construction so as to effectuate 
the obicct and purpose of the statute^S and to pro¬ 
tect mechanics and materialmen m their claims 
In making such construction the court should ac¬ 
cept the plani language of the statute as written, 
construe the statute m its entirety,and construe 
related statutes in connection with each other 
but a specific piovision or statute will control the 
construction of a general provision or statute.^^ 
The various provisions of a statute dealing with the 
subject of mechanics’ hens wull be construed as re¬ 
lating to all mechanics’ liens,^® including liens on 
the property of private owners and hens on public 
impro\ements,i® except where the language of the 
section evidences a different intent,*® or where from 
the nature of the subject regulations as to one class 
are inapplicable to the other.*i 

Decxsions as precedents. By reason of the dis¬ 
similarity of the mechanics’ hen statutes of the 


la Ohio —^Eggar ▼. Corwin, 29 Ohio 
CA 66 

40 C J p 49 note 23. 

11. Ohio —^West Side Liumber ft 
hlanufacturiflig Co ▼ Lancaster 
Paper Mill Co, 26 Ohio CirCt.N 
S, 413 

12. US—^Egyptian Supply Co ▼. 
Boyd. C C A Ky. 117 F 2d 608, 612 

Conn—^ty Lumber Co of Bridge¬ 
port V Borsuk, 41 A 2d 775, 131 
Conn. 640, 168 ALR 677—^Pierce, 
Butler ft Fierce Mfg Corporation 
y Enders, 174 A. 169, 118 Conn 
610—^Burque v. Naugatuck Lumber 
Co, 166 A 414, 113 Conn 860— 
J L Purcell, Inc, v Libbey, 149 
A 226, 111 Conn 182, 68 ALR 
1268—^New Haven Orphan Asylum 
V. James A Haggerty Co, 142 A 
847. 108 Conn 232 

DC.—James B Lambie Co v. Bige¬ 
low, 84 AppDC 49 

Ill —Alexander Lumber Co v Co- 
berg, 190 NE 89. 866 Ill 49— 
Crowen v. Meyer, 174 NE 66, 842 
Ill 46—HotEman v. Lake View 
Avenue Building Corporation, 12 
NE2d 840, 293 IllApp 627 

Ey—^Hodges v Quire, 174 SW2d 9, 
296 Ky 78 

La.—Glassell, Taylor ft Robinson v. 
John W Harris Associates, 26 So. 
2d 1, 209 La. 967—Truscon Steel 
Co. V B ft T Const, Oo, 129 So 
644, 170 La. 1088 

N J.—Woodbridge Lumber Co v. 
Varacsl^ QrCt, 194 A. 893 

N T —American Hardware Corp v. 
Lyttle, 118 NE 604, 222 NY 201. 

Okl—Guest V Shamburger, 261 P. 
97, 120 OkL 164. 

Utah—^Park City Meat Co v Com¬ 
stock Silver King Min. Co., 108 P. 
264, 86 Utah 146. 


Where mom than one rmaonable 
intexpretatioa may be applied to lan¬ 
guage used m any section of mechan¬ 
ics' lien law, court will adopt the 
reasonable interpretation which will 
best carry out evident purposes of 
statute as a whole —uVrt Metal Const 
Co V Knight, 185 A 186, 66 RI 228 

13. N J —Shoemaker v Maloney, 
132 A 606, 102 N JLaw 863—In re 
Dujanski, 179 A 693. 13 N J Misc 
646. 

Okl—Guest V Sheunburger, 261 P. 
97, 120 Okl 164 

14. Ill —Alexander Lumber Co v. 
Coberg, 190 NE 99, 866 HI 49 

Tenn—Pillow v Kelly. 296 SW 11, 
166 Tenn. 697—^Allen v Brown, 14 
Tenn App 406 

Strict legal deflnltioii of terms used 
need not always be followed in con¬ 
struing remedial statute providing 
for enforcement of liens—Gallagher 
V Campodonico, 6 P.2d 486, 121 Cal 
App (Supp) 766 

15. Cal—Hendrickson v Bertelson, 
85 P2d 818, 1 Cal 2d 430—Ham¬ 
mond Lumber Co v. Barth Inv 
Corporation, 262 P. 81, 202 Cal. 606 

Conn—J L. Purcell, Inc v Libbey. 
149 A 226, 111 Conn 132, 68 A L R. 
1268—^New Haven Orphan Asylum 
V James A Haggerty Co, 142 A. 
847, 108 Conn 282. 

Idaho—^Boise Fayette Lumber Co v. 

Sharp, 264 F 665, 45 Idaho 611 
La—Glassell, Taylor ft Robinson v 
John W. Hams Associates, 26 So 
2d 1, 209 La. 957 

N.T—Kelly v Bloomingdale, 84 NE 
919, 139 NY 848 

Utah.—^Eocles Lumber Co. v Mar¬ 
tin. 87 P 713, 31 Utah 241 
Absurd ooBsequanoes 
The statute may be construed as 
a whole so as to effectuate the legis¬ 
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lative intent and avoid absurd con¬ 
sequences resulting from construc¬ 
tion of the act section by section.— 
Glassell, Taylor ft Robinson v. John 
W Hams Associates, 26 So 2d 1, 209 
La 957 

16. La—^Monroe Hardware Co v. 
Thompson, 110 So 495, 162 La. 
336—J J Clarke Co v Petivan, 
109 So 913, 161 La 1096 

Tenn—Richardson v Lamus, 268 S. 

TV 799, 150 Tenn 133. 

40 CJ p 49 note 88 
Fnbllo works aot must be read In 
light of entire scheme provided by 
law for protection of mechanics, ma¬ 
terialmen, and others—Cassaretto v. 
City and County of San Francisco, 
62 P 3d 777, 18 Cal App 2d 8 

17. US—Caldwell v Steinfeld, C 
CAAriz. 294 F 270 

A land title law, recogninng an 
earlier mechanics' lien law, being a 
special enactment, controls the earli¬ 
er enacted provisions m conflict 
therewith —^Hammond Lumber Co. 
V Moore, 286 P. 604, 104 Cal App. 
528 

1& NY.—^Brace v. Gloversville, 60 
NE 779, 167 NY 452 
All mschanloB* llenji may be oxe- 
ated by oertaln aeotlosis of mechan¬ 
ics' lien law, although liens for la¬ 
bor done or furnished otherwise than 
under contract with, or at request 
of, owner are specifically created by 
another section —^Art Metal ConsL 
Co V Kmght, 185 A 186, 66 RI 228. 

19. NY—^Brace v. Gloversville, 60 
NE 779, 167 NY. 462 

aOy NY—Brace v. Gloversville^ su¬ 
pra 

ai. N.Y—^Brace v. Gloversville, su¬ 
pra. 



§ 4 

different states, the decisions of the courts of one 
state construing the statute of that state are general¬ 
ly not considered as of great value as precedents in 
construing the statute of another state 22 However, 
the general rule ox statutory conatruction that, 
where one state adopts the statute of another, it 
adopts It with the construction placed on it by the 
highest court of judicature of the latter state is ap¬ 
plicable where a mechanic’s hen statute of one state 
IS adopted by another statc.23 ^\Tiere the construc¬ 
tion of a local mechanics' lien law is not free from 
doubt, the construction given to it by courts in the 
locality where the act operates should have great 
weight with the court of last resort in construing the 
statute.24 

b. Strict or Liberal Construction 

(1) Strict construction 

(2) Liberal construction 


57 C.J.S. 

(3) As controlled by nature of provisions 
construed 

(1) Stnet Construction 

In some stales it is stated as a general rule that me¬ 
chanics' lien statutes must be strictly construed 

In seme states it is stated as a general rule that 
mechanics’ lien statutes must be strictly construed,26 
on the theory that they are in derogation of the 
common law,26 as well as opposed to,27 and in dero¬ 
gation of,28 common right This rule of strict con¬ 
struction is particularly applicable where the statute 
IS a special one, entirely local in its nature, and in 
abrogation of the general hen law of the state.28 
However, even under the rule of strict construction, 
the statutes must nevertheless be given a construc¬ 
tion which IS reasonable®® and which will render 
them effectual,31 rather than one which will impair 
or nullify them32 or defeat their obvious purpose 


MECHANICS^ LIENS 


22 . Colo—Stewart v. Talbott, 146 P 
771. 68 Colo 568, AnnCaslSlGG 
1116 

40 C J. p 49 note 45. 

23. Nev—Hunter v. Truckee Lodge 
No 14 I O O. F. 14 Nev 24 

24. N.T.—Cornell v. Barney, 94 N 
T. 894. 

26. Ala—^Richards v William Beach 
Hardware Co. 7 So 2d 402, 242 Ala 
636 

Del—Giidler Corporation ▼. Dela¬ 
ware Compressed Gas Co, 183 A 
480, 7 WW.Harr. 844—^Pittman- 
Berger Co v. Parkinson, 180 A. 
646, 7 WWHarr 106-<3 L. Pierce 
& Co y Security Trust Go, 176 A 
770, 6 WW.HaiT 848—B J. Hol¬ 
lingsworth Co. V. Continental-Dia¬ 
mond Fiber Co, 175 A 266, 6 WW. 
Harr 308—^Zannotti v. Kalmbacher, 
156 A 866 , 4 WWHarr 600—Heits 
y Sayers, 113 A 901, 1 WWHarr. 
221 

lU—^Alexander Lumber Co v. Co- 
berg, 190 NS 99, 866 Ill 40—Umt- 
ed Cork Cos v Yolland, 2 NB2d 
679, 284 HlApp 653, reversed on 
other grounds 7 NB 2 d 801, 284 
111 App, 652—Westphal v. Berthold. 
278 Ill App. 266. 

Iowa.—^Melcher Lumber Co. v. Rob¬ 
ertson COm 260 NW 594, 217 Iowa 
31 

La—Glassell, Taylor A Robinson v. 
John W Harris Associates, 26 So. 
2d 1, 209 La. 957—Conservative 
Homestead Ass'n v. Boyle, 135 80 
663. 172 La 878—Cole v. Schexnar 
dire, 111 So. 651, 168 La. 183— 
Griffith V Williams, App, 19 8o.2d 
277—Yellow Pine Lumber Co. v 
Maniaealco, App., 9 So.2d 820— 
Callender v Marks, App, 166 So 
891—^Texas Lumber Co. v B. D 
Green Realty Co, 140 So 828, 19 
La App 686 —Southern Gas Line 


V Dixie Oil Co, 133 So 181, 16 La 
App 26—^Fowler Commission Go 

V B J Deas & Co, 127 So 456, 
13 La App 141—^Lawrence v 
Wright. 124 So. 697, 11 La App 708 
—^Pnee V Lee, 128 So. 458, 11 La 
App 291—Casey v AUain, 120 So 
42U, 9 La App 725 

Mass—Cook Borden & Co v Com¬ 
monwealth, 199 NB 551, 393 Masa 
174 

Or—Ckixpus Jtms oited la Phillips 
▼ Graves, 9 P 2d 490, 494, 139 Or 
386, 88 ALR 1. 

Pa—Jenmngs v. Dubmtsky, Com PI, 
43 LackJur 68 

HI—-Anastos v. Brown, 161 A 218, 
62 RI 463 
40 C J p 60 note 61 
Necessity of strict or substantial 
compliance with statute see inftu 
S 118 

In Oonaeotlout 

(1) In a recent case It was held 
that a mechanics' lien Is a creature 
of statutes and must be strictly con¬ 
strued—Grass v Mlskinis, 84 A 2d 
600, 130 Conn 387 

(2) In an earlier case the con¬ 
trary was held —Martm Tire & Rub¬ 
ber Go V Kelly Tire Ss Rubber Co, 
122 A 102, 99 Cbnn 896—40 C J. p 61 
note 60 [b] 

sa. Del.—^B J. Hollingsworth Co v 
Contmental-Diamond Fiber Co, 
176 A 266. 6 WWHarr. 808—lan- 
nottl V Kalmbacher, 166 A 866, 4 
WWHarr 600—^Heits ▼. Sayers, 
113 A 901, 1 WWHarr 221. 
m.—Charles A Hohmeier Lumber 
Co. y Kmght, 182 NB 715, 360 lU 
248—United Cork Cos. y Volland* 
2 NB2d 679, 284 HlApp 662, re¬ 
versed on other grounds 7 N B 2d 
801, 866 HI. 664—Westphal v. Ber¬ 
thold. 278 Ill App 266. 
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Pa—Kemp ter ▼. Buckley, 40 Lack 
Jur 117 

40 C J p 60 note 62. 

87. HI—M Pugh Co V. Wallace, 64 
NB 1005. 198 HL 422 

40 C J. p 60 note 68. 

S& La—Glassell, Taylor & Robin¬ 
son V John W Harris Associates, 
26 So 2d 1. 209 La. 967—Griffith v 
Williams, App, 19 So 2d 277—^Yel¬ 
low Pine Lumber Co v. Maniscal- 
co, App, 9 So 2d 820—Callender v 
Marks, ijDP, 166 So 891—Southern 
Gas Line v. Dixie Oil Co, 188 So 
181, 16 LaApp 26—Casey v Al- 
leun, 120 So. 420, 8 La.App. 725 

40 C J p 60 note 64 

89. N C —Orinoco Supply Co v Ma¬ 
sonic ft Bastern Star Btome, 79 S 
B 964, 168 N.a 618, 616. 

80l Conn—New Haven Orphan Asy¬ 
lum V James A Haggerty Co , 142 
A 847, 108 Conn 282 

Del—^Pittman-Berger Go. v. Parkin- 
son, 180 A 646, 7 W.W-Borr 105 

HI—^HofEman v. Lake View Avenue 
Building Corporation. 12 N B 2d 
340. 293 HlApp. 627. 

40 C J P 60 note 65. 

81. Conn—^Parsons v. Keeney, 120 
A 606, 98 Conn. 746—Tramonte v. 
Wilens, 94 A 978, 89 Conn 620 

111—HofCman v. Lake View Avenue 
Buildmg Cori>oration, 12 NB2d 
840, 293 HlApp 627—1 Lurya 
Lumber Go v. Bernstem, 168 Ill 
App 77, 85 

88, HI—North Side Sash ft Door 
Co V. Goldstein, 12l NB 668. 286 
Ill 209 

N J—Wix V Frankel, 100 A, 666, 87 
NJBq. 467 

40 C.J. p 60 note 6L 
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§ i 


and intention 33 Where the rights or interests of 
third persons have intervened, a stricter construc¬ 
tion of the statute will be adhered to than where 
the controversy is between mechanics or material¬ 
men and the original owner 34 

(2) Liberal Construction 

In most states the mechanics’ lien statutes are re¬ 
garded as remedial in their nature, and therefore must 


be liberally construed, suojest to the limitation that the 
construction must be reasonable. 

In most states mechanics’ lien statutes are regard¬ 
ed as remechal in their nature,35 and therefore gen- 
cralh should be liberally construed36 so as to eflfec- 
tiwte their objects and purpo‘5cs37 and protect la¬ 
borers, materialmen, or other claimants within the 
scope of the statutes,38 as well as to promote sub- 


33 Til—Gada v Sack. 207 IllApp 
*J28 

Iowa—^Bernstein v Alcorn. 190 NW 
976, 194 Iowa 1109. 

34. Ill —^Hoflman v Lake View Ave¬ 
nue Building Corporation, 12 NB 
2d 340, 293 IllApp 627—Schw^ulst 
Gerling Co v Frost, 269 IllApp 
213 

35. Apiz—L eeson v Bartol, 99 P2d 
485, 66 Ariz 160 

Col—Hammond Lumber Co v Barth 
Inv Corporation, 262 P 29, 202 
Cal 6ni 

Mo—^Better Roofing Materials Co. v 
Sztukouski, App, 183 SW2d 400— 
Schwartz Materials Co v West 
End Realty & Construction Co, 
App, 154 S‘W2d 366—^Hannen- 
kamp V Hagedom, App, 110 STT 
2d 826—^Henry Evers Mfg Co v 
Grant, App, 284 SW 626 

Mont—Smith v Ounniss, 144 P2d 
186, 116 Mont 362—Federal Land 
Bank of Spokane v. Green, 90 P2d 
489, 108 Mont 66 

Neb —Gibson v Eoutsky-Brennan- 
Vana Co, 9 N.W.2d 298, 143 Neh 
326 

N M —^Dysart v Youngblood, 102 P. 
2d 664, 44 NM 861—Hot Springs 
Plumbing & Heating Co v Wal¬ 
lace, 27 P2d 984. 88 NM 8 

NY—John P Kane Co v Kinney, 
66 NB 619, 174 N.Y 69. 

Okl —^American Tank & Equipment 
Co V T E Wiggms, Inc, 42 P2d 
115, 170 Okl 604 

Or—^Drake Lumber Co. v Lmdquist. 
170 P.2d 712, 179 Or 349. 

40 CJ. p 61 notes 69, 60 

36. U S.—Canton Lumber Go ▼. 
Cooper, CCA.Md, 76 F2d 92— 
Powell V. Baker Ice Mach Go, C. 
CAArk, 8 F2d 125 

Ariz—^Leeson v Bartol, 99 P2d 485, 
66 Anz 160. 

Oal.—Hendrickson v. Bertelson, 86 P. 
2d 318. 1 Cal 2d 480—^Trout v Sie¬ 
gel, 262 P. 820, 202 Cal 706—Ham¬ 
mond Lumber Go v Beuth Inv 
Corporation. 262 P 29, 202 Cal 601 
—^Hammond Lumber Co. v Rich¬ 
ardson. 270 P. 761. 94 Cal App 119 
—^Winship V Holden. 265 F. 572, 
90 Cal App 71 

Fla—Hendry Lumber Co. v, Bryant 
189 So 710, 188 Fla. 486 

Idaho —^Dybvig v. Willis, 82 P 2d 96, 
69 Idaho 160—^Poynter v Fargo, 
281 P. 1111, 48 Idaho 271—Gem 
State Lumber Co. v. Umon Grain 


& Elevator Co, 278 P 775, 47 Ida¬ 
ho 747—^Boiae Payette Lumber Co 
V. Sharp. 264 P 665. 45 Idaho 611 
—^Phillips V Salmon River Mining 
& Development Co, 72 P SS6, 9 
Idaho 149 

Ky—Ohio Oil Co. v Smith-Haggard 
Lumber Co. 166 SWJd 111. 3S8 
Ky 278—Powers v Brewer, 38 S 
W2d 466. 238 Ky 679 

Mo —Chance v Franke, 165 S W 3d 
678, 850 Mo 162—Fuhler v Goh- 
mon & Levine Const Co. 142 S W 
2d 182, 346 Mo 688—Better Roofing 
Material Co v. Sztukouski, App, 
188 SW2d 400—Arthur Mozgan 
Trucking Co v Shartzer. 174 SW 
2d 226 237 Mo App 635—Schwaitz 
Materials Go v West End Realty 
& Construction Co, App, 154 S 
W 2d 866—^La Crosse Lumber Co. 

V Goddard. App. 161 SW2d 455— 
Miners Lumber Co v Miller, App, 
117 SW2d 711—Major v. MeVey. 
App, 94 SW2d 1122—Mansfield 
Lumber Co v Johnson, App. 91 S 
W 2d 239—Concrete Engineering 
Co V Grande Bldg Co, 86 S W 3d 
695, 230 Mo App 443—^Arthur Mai- 
er Plumbing Co v Dieckmann, 
App, 74 SW2d 496—^Harry Coop¬ 
er Supply Co V Rolla Nat Bldg 
Go . App, 66 S W.2d 691—St Louis 
Concrete Products Mfg. Co v 
Walker, App, 64 SW2d 131— 
Leach v Bopp, 12 S W 2d 612, 233 
Mo App 254—Security Stove & 
Mfg Co V Stevens, 9 SW2d 808, 
222 Mo App 1029—^Rogers Foundry 
Co V Squires, 297 SW 470, 221 
Mo App 17—Julius Seidel Lumber 
Co V Hydraulic Press Bnck Co, 
App., 288 S W. 979—^Independent 
Plumbing & Heating Supply Co v 
Glennon, App, 287 SW 834—^Hen¬ 
ry Evers Mfg Co v Grant, App. 
284 SW. 626 

Mont—Smith v Gunniss, 144 P 2d 
186, 116 Mont S62—Calrd Engi¬ 
neering Works V. Seven-Up Gold 
Mining Co, 111 P 2d 267, 111 Mont 
471—^Federal Land Bank of Spo¬ 
kane V Green. 90 P2d 489, 108 
Mont 56—^Interstate Lumber Co v. 
Rider, 19 P2d 644, 98 Mont 489 

Neb—Gozptu Jtuls oxted In Gibson 

V Koutsky-Brennan-Vana Co, 9 N 
W 8d 298, 802, 148 Neb 826 

Nev—Nellis v Johnson, 67 P2d 892, 
67 Nev 17. 

NM—^Dysart v. Youngblood, 102 P 
2d 664, 44 N.M 361—Hot Springs 
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Plumbing & Heating Co v. Wal¬ 
lace, 27 P 2d 984, 38 N M S 
NY—John P Kane Co v Kinney, 
66 NB 619, 1’4 N.Y 69—^Eno v. 
Rapp. 7 NYS2d 613, 169 Misc 
473 

Ohio —Cincinnati Builders* Supplv 
Co V Roehrn. 182 NE 680, 43 Ohio 
App 299 

Okl —American Tank A Equipment 
Co V T B Wiggins, Inc, 42 P.2d 
115, 170 Okl. 604 

Or—^Dr^ke Lumber Co v Lindquist, 
170 P 2d 712, 179 Or 402—State v 
U S Fidelity A Guaranty Co, 265 
P 775, 125 Or 13, followed m 
State V ^tna Casualty A Surety 
Co, 266 P 782. 125 Or 194 
S D —^Hill V Alliance Bldg Co., 60 
NW 762. 6 SD. 160 
Wis—^FindorfC v Fuller A Johnson 
Mfg Co, 248 N.W. 766. 212 Wis 
366—^Roseliep v Herro, 239 NW 
41), 206 Wis 356 
40 CJ p 61 note 60 
BCeohsuos’ Uen laws favored 
Cal —MacQuiddy v Rice, 118 P.2d 
853, 47 Cal App 2d 766. 

37. Cal —Cassaretto v City and 

County of San Francisco. 62 P 2d 
777, 18 Cal.App 2d 8—Hammond 

Lumber Co v Richardson, 270 P 
751, 94 Cal App 119 

Idaho —^Dybvig v Willis, 82 P 2d 95, 
69 Idaho 160—Phillips v. Salmon 
River Mining A Development Co, 
72 P 8S6. 9 Idaho 149 
Mo—Chance v Franke, 163 SW2d 
878, 348 Mo. 403—Sol Abrahams A 
Son Const Co v. Osterholm, App, 
186 SW2d 86. 

Mont—Caird Engineering Works v 
Seven-Up Gold Mining Co, 111 P 
2d 267, 111 Mont 471. 

Neb —Gibson v. Koutsky-Brennan- 
Vana Co. 9 NW2d 298. 802. 143 
Neb 326 

NY—John P. Kane Co. v. Kinney, 
66 NE 619, 174 N.Y 69—Eno v 
Rapp. 7 N.Y S 2d 613, 169 Misc 
478 

40 CJ p 62 note 61. 

38. Fla—Hendry Lumber Co v 
Bryant, 189 So 710, 138 FTla 485 

Ky—Ohio Oil Co v. Smith-Haggard 
Lumber Co. 166 S.W.2d 111, 288 
E:y. 278 

Minn—Sandberg v Bums. 270 NW 
575, 198 Mum. 472. 

Mo.—Roy F. Stamm Electric Co v. 
Hamilton-Brown Shoe Go, 171 S 
W.2d 580, 860 Mo 1178, 146 A.L R. 
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stantial justice and equity*® as to all parties con¬ 
cerned 40 This rule has been said to be the better 
doctnne and to represent the trend of more recent 
decisions 4i 

A constitutional provision giving a right to as¬ 
sert a mechanic's hen has been held remedial in 
character, and therefore should be liberally con¬ 
strued to effect Its objects and promote justice,4* 
and the right to such a hen cannot be destroyed or 
defeated, either by the legislature or by the courts, 
unless grave reasons therefor are shown.4* 

Even where the rule of liberal construction pre¬ 
vails, the liberal construction should be a reasonable 
one ;44 the courts should not give to the statute a 
forced, unnatural,4B or unfair46 construction, nor 
should they extend the statute to a state of facts not 
fairly within its general scope and purview, 47 or 


create a hen under circumstances not covered by 
the statute,48 or dispense entirely with certain pro¬ 
visions of the statute 49 The rule of liberal con¬ 
struction has also been held not to apply where in¬ 
terests other than those of the lienor and owner are 
involved 

Statutory rule. Under the express provisions of 
some mechamcs' hen statutes they must be liberally 
construed*! to secure the beneficial purposes there¬ 
of.** However, it has been held that such provi¬ 
sion of the statute should not be considered in de¬ 
termining whether a particular claim of hen is en¬ 
forceable as such,** and that, notwithstanding such 
provision, the statute should be strictly construed 
with respect to the requirements on which the nght 
to the hen depends *4 A statutory rule that a gen¬ 
eral statute in derogation of the common law shall 
be liberally construed to promote its object has been 


917—Chance v. Franke. 153 SW2d 
878, 348 Mo 402—^Hanenkamp v. 
Haaedorn, App., 110 S W 2d 826. 
Keb—Oorpna Jons dted la Gibson 
V Koutsky-Brennan-Vana Co, 9 N 
W2d 298, 802, 148 Neb 826 
Or. —^Drake Lumber Co v. Lmdaulat. 

170 P2d 712, 179 Or 402. 

40 CJ p 63 note 62. 

S9. Cal—Hammond Lumber Co v 
Richardson, 270 F. 761, 94 Cal App 
119 

Fla—^Hendry Lumber Co v Bryant, 
189 So 710, 138 Fla 485 
Idaho —Dybvig v. Willis, 82 P 2d 95. 
69 Idaho 160 

Me.—^Andrew v Bishop, 172 A. 762. 
182 Me 447, 100 A.LR. 121—Otis 
Elevator Co v Finks Clothing Co, 

169 A 668, 131 Me 96 

Neb —Gibson v. Eoutsky-Brennan- 
Vona Go., 9 N.W2d 298. 802, 148 
Neb. 826. 

Or—^Drake Lumber Go. v. Lindquist, 

170 P.2d 712, 179 Or. 849. 

40 GLJ p 62 note 63. 

40. SD—Hill V. Alliance Bids Oo. 
60 N.W 752, 6 SD. 160. 56 Am 8.R 
819. 

40 CJ. p 62 note 64. 

41. Ind—Williamson v Shank, 88 
NE 641, 41 Ind App. 613. 

Mo —De Witt V. Smith, 68 Mo 263. 
Neb —Gibson v. Koutsky-Brennan- 
Vana Co. 9 NWJd 298. 802, 143 
Neb 826. 

40 CJ. P 62 note 66 
4fi. Cal.—Hammond Lumber Co. v. 
Barth Inv Corporation, 262 P. 81. 
202 Cal. 606 

40 C.J. p 63 note 82 [d]. 

48 , Oal—^Hammond Lumber Co. v. 
Barth Inv Corporation, supra. 

44. Colo —Consumers' Lumber & 
Investment Co v. Hhyutin, 226 P 
860, 76 Colo. 488 

Mo.—O'Malley v Reynolds, 182 SW 


748, 266 Mo 695—^Hanenkamp v 
Hagredorn, App, 110 S W 2d 826 

45. Colo —^Florman v El Paso Coun¬ 
ty School Dist No 11, 40 P. 469. 
6 Colo App 319 

40 G J p 53 note 72. 

46. Wash—^Baker v Yakima Valley 
Canal Go, 137 P 842. 77 Wash 70 

47- US—Canton Lumber Co v 
Cooper, CCAMd, 76 F2d 92 
Ind—^Moma v Louisville. N A & C 
R Co. 24 NE 385, 128 Ind 489 
N.T—Eno V. Rapp, 7 NTS 2d 613, 
169 Miac 478—John Roshirt, Inc 
V. Rosenstock, 247 NTS. 420. 188 
Miac 616. 

Okl—American Tank ft Equipment 
Co V. T E WlSBins, Inc , 42 P 2d 
115, 170 Okl 604 
40 CJ p 63 note 74. 

Constmotion should be as favov- 
able to mechanics and materialmen 
as its terms will legritimately permit 
in order to advance Its remedial pur¬ 
pose of affording' effective security to 
persons furnishing labor and materi¬ 
als used in making improvements on 
others' property—Roy F. Stamm 
Electric Co v HiELmilton-Brown Shoe 
Go, 171 SW2d 680, 860 Mo. 1178, 
146 A.L.R 917. 

48L Ohio—Ginoizmati Builders' Sup¬ 
ply Co V. Boehm, 182 N.E. 680, 48 
Ohio App 299 

49. NT—Pearce v Elnapp, 127 N. 
TS. 1100, 71 Miso 324 

50. Mo —H. B. Deal ft Co. v. HkmU- 
ton-Brown Shoe Co, 160 S.W.2d 
719, 849 Mo 276. 

Other orediton of baaiknipt owner 
In action by contractor to recover 
a Judgment for balance allegedly due 
on a contract to repair building, and 
to have the judgment declared a me- 
chanlCe lien, alleged rule that where 
there are no interests involved ex- 
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’ cept those of the lienor and owner a 
liberal construction of the mechan¬ 
ic's lien law should be given, was not 
applicable, where the owner was a 
bankrupt and was represented by a 
trustee in bankruptcy —IL B. Deal ft 
Co V. Hamilton-Brown Shoe Co, su¬ 
pra 

5L N T.—C Wilson's Plumbing 

Shop on Wheels v. Trustees of 
Dartmouth College, 6 N T S 2d 671, 
168 Misc 876 

Wash —Westinghouse Electric Sup¬ 
ply Co. V Hawthorne, 160 P2d 66, 
21 Wash 2d 74 
40 CJ p 62 note 66 
62. Cal —^Burr v. Peppers Cotton 
Lumber Co., 266 P. 1026, 91 CaL 
App 268 

N.T—C Wilson's Plumbmg Shop on 
Wheels v Trustees of Dartmouth 
College, 6 NTS 2d 671. 168 Mlsc. 
876. 

Wash —Westinghouse Electric Sup¬ 
ply Co V. Hawthorne, 160 P.2d 66,. 
21 Wash 2d 74 
40 C.J. p 62 note 67. 

68- Wash —Westinghouse Electnc 

Supply Go V. Hawthorne, supra. 
64. Ill—Charles A. Hohmeler Lum¬ 
ber Go V Knight, 182 NE 716. 850 
lU 248—Liese v Hentze, 168 NE. 
428, 836 Ill 688—North Side Sash 
ft Door Co V Etocht, 129 NE 278, 
296 Ill 616—^Enckson v. Ginocchio, 
24 NE2d 884. 808 IlLApp 169— 
Gunther v. O'Bnen Bros Const. 
Co. 12 NE2d 23. 293 RlApp 28, 
reversed on other grounds 16 NE. 
2d 890, 869 Ill 362—^Rasmussen v 
Harper. 6 NE2d 267. 287 Ill App. 
404—Gottschalk Const Co. v. Carl¬ 
son, 263 Ill App 620 
N.T-^ Wilson’s Plumbing Shop on 
Wheels v Trustees of Dartmouth. 
College, 6 NTS 2d 671, 168 MisOu 
876. 

40 C J. p 50 note 61 [bj. 
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held applicable to a mechanics’ lien statute.^^ 

(3) As Controlled by Nature of Provisions 
Construed 

A distinction has been drawn between different pro. 
visions of the same mechanics’ lien statute, some provi¬ 
sions being subject to a strict construction while other 
provisions are subject to a liberal construction. 

Attempts have been made to reconcile the ap¬ 
parently conflicting decisions relating to the con¬ 
struction of mechanics’ hen statutes by drawing a 
distinction between different provisions of the same 


statute and considering some parts of the statute 
subject to a strict construction and other parts sub¬ 
ject to a liberal construction 66 It has been held 
that provisions relating to the creation, existence, 
or right to the lien, being in derogation of the com¬ 
mon law,6*^ should be strictly construed,68 but there 
is also authority to the contrary.69 On the other 
hand, it has been held that provisions relating to the 
enforcement of the lien after it has once attached, 
being remedial in character,60 should be liberally 
construed6^ in favor of the persons entitled to the 


05. Ean—(General Air Gonditiotuxiff 
Corporation v Stuewe, 181 F 2d 
688. 166 Kan 182, 148 ALR 1184 
40 C J p 63 note 70 
Statutory rule of liberal construc¬ 
tion of general statute In deroga¬ 
tion of common law see the C J S 
title Statutes S 814, also 69 O.J p 
948 notes 87-89 

8& Colo —Cary Hardware Co v 
McCarty, 60 P 744, 10 ColoApp 
200 

40 C.J p 63 note 78 
57. Alaska—Johnson ▼. Halls, 7 
Alaska 688. 

Cal—Corpus juris guoted tn Burr v 
Peppers Cotton Lumber Co, 266 P 
1026, 1027, 91 CalApp 268 
Del—^lannotti v Kalmbacher, 166 A 
366, 4 WWHarr 600 
Ind —Puritan Engineering Corpora¬ 
tion r Robinson, 191 N.E 141, 207 
Ind 68 

Tenn—^Allen v Brown, 14 TennApp 
405 

40 CJ p 68 note 79. 
sa Alaska.—Johnson v. Halls, 7 
Alaska 638. 

Cal—^Burr v. Peppers Cotton Lum¬ 
ber Co, 266 P. 1026, 91 CalApp 
268 

Del—lannottl v Kalmbacher, 166 A 
866, 4 WWHarr. 600—In re Re¬ 
public Engineering Co, 180 A. 498, 
8 Harr 81 

D C —Dezmng v. Wardman Cgnst 
Co, 89 F2d 604, 69 AppDC 254. 
Ill—^Decatur Lumber & Mfg Co. v. 
Crall, 188 NE. 228, 360 III 819— 
Charles A. Hohmeier Lumber Co 
V. Knight, 182 NE. 716, 860 Ill 
248—^Hoffman v Lake View Ave¬ 
nue Building Corporation, 12 NE 
2d 840, 298 IlLApp 627—Schwulst 
Gtorling Co v. Frost. 269 Ill App. 
213—Oottschalk Const Co. v. Carl¬ 
son, 268 Ill App. 620 
Ind.—^Puritan Engmeermg Corpora¬ 
tion V Robinson, 191 NE 141. 207 
Ind 68-^Mensenberger v American 
State Bank; 198 NE. 819, 101 Ind 
App. 600. 

MIcIl—^H uebner v. Lashley, 214 N.W. 
107. 289 Mich 60 

Ohio—CrandaU v Irwin, 89 NE2d 
608, 189 Ohio St 258. 189 ALR 
895, adhered to 40 NE2d 988, 139 
Ohio St 468, 189 A.Li.R. 900—Rob- 


I ert V Clapp Co v Fox, 178 NE 
686, 124 Ohio St 331 
Okl —^American Tank & Equipment 
Co V T E Wiggins, Inc, 42 P 2d 
' 116, 170 Okl 504 

Or—^Phillips V Graves, 9 P.2d 490, 
139 Or 336, 83 ALR 1 
Tenn—^Arnstein Realty Co v. Wil¬ 
liams, 40 SW2d 1007, 163 Tenn 
69—Bell Bros & Co v Arnold, 68 
SW2d 968. 17 TennApp. 498-^1- 
len V Brown, 14 TennApp 405— 
Ford V Whittle Trunk & Bag Co, 
12 Tenn App 486—Variety Fire 
Door Co V Hanson-Worden Co, 10 
Tenn App 254. 

Tex—^Morrison v. State Trust Co, 
Civ App, 274 SW 341, reversed on 
other grounds State Trust Co. v 
Morrison. Com App, 283 SW 214 
WVa—Scott Lumber Co v. Wheel- 
mg Cemetery Ass’n, 186 SE. 117, 
117 WVa 684. 

40 CJ p 68 note 80. 

Debt not ooutracted by owner 
A provision which operates to 
charge the land of one person with 
a debt not contracted by him should 
be strictly construed—^Belmont Coal 
& Lumber Co. v. James F Wood 
Builders. 16 A.2d 625, 125 NJLaw 
315—Smith & Richards Lumber Co 
V Hurley, 185 A. 10. 116 N J Law 429 
—In re Dujanski, 179 A 693, 13 NJ 
Mlac. 646—Rubino v Tranor, 152 A 
647, 8 NJMisc 816—Woodbridge 
Lumber Co v Varacska, Cir.Ct, 194 
A. 893. 

40 CJ. p 68 note 78 [bj (2). 

Fartlcnlax provisiong vferlotly con^ 
stmed 

(1) Provision by which owner of 
property may relieve himself from 
or escape liability for a mechanic's 
lien —^Hayward Lumber & Invest¬ 
ment Co V Ross, 90 P 2d 136, 82 Cal 
App 2d 466—Hammond Lumber Co 
V. Goldberg, 13 F2d 814, 126 Cal 
App. 120. 

(2) Statute providing for lien for 
improvements on lands held by hus¬ 
band and wife Jointly—F. M. Sibley 
Lumber Co v. Letterman, 207 N.W 
869, 284 Mich. 82. 

(8) A statute which limits the 
right of a person who does work or 
labor on, or furnishes material for, 
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the construction of an improvement 
upon real estate to recover full val¬ 
ue of such labor or material—Howk 
V Krotzer, 42 N.E 2d 640, 140 Ohio 
St 100 

59. Mo —Concrete Engineering Co 
V Grande Bldg Co, 86 SW.2d 695, 
230 Mo App 443—St Louis Con¬ 
crete Products Mfg Co v. Walker, 
App, 64 8 W 2d 181 

A provision which attempts to ex¬ 
empt property from mechanics' liens 
should be liberally construed — 
Woodbndge Lumber Co v. Varacska, 
NJCirCt, 194 A, 892 

60. Cal —Burr v. Peppers Cotton 
Lumber Co, 266 P. 1025, 91 CaL 
App 268. 

Ohio—Robert V Clapp Co ▼ Fox, 
178 NE 686, 124 Ohio St 881. 
Tenn—^Amstein Realty Co v, Wil¬ 
liams, 40 S W 2d 1007, 168 Tenn 69. 
40 CJ. p 63 note 81. 

6L Alaska—Johnson v. Halls, 7 
Alaska 638. 

Cal —Corpus Juris quoted la Burr v 
Peppers Cotton Lumber Co. 266 P. 
1036, 1027, 91 CalApp 268 
Del —In re Republic Engineering 
Co, 130 A 498, 3 Harr 81 
Ill—Gunther v O’Brien Bros Const 
Co. 12 NE2d 28. 293 lUApp 28, 
reversed on other grounds 16 NE 
2d 890, 869 Ill 362—Gottschalk 
Const. Oo. V. Carlson, 258 IllAjip 
620 

Ohio—Crandall v. Irwin, 89 NE8d 
608, 139 Ohio St 258, 139 ALR 
896, adhered to 40 N B 2d 933, 189 
Ohio St 463, 189 ALR 900— Rob¬ 
ert V, Clapp Co V. FOX, 178 NE. 
686, 124 Ohio St 831. 

Okl—^American Tank A Equipment 
Co V. T E Wiggins, Ina, 42 F2d 
116, 170 Okl 604 

Tenn—^Amstem Realty Co v. Wil¬ 
liams, 40 SW2d 1007, 168 Tenn. 
69—^Ford V. Whittle Trunk ft Bag 
Co, 12 Tenn App. 486—^Brantlng^ 
ham V Beasley, 2 TeimApp 598— 
Christie v. Williamson, 4 TemLCtv. 
A. 161 

Wash —^Western dlnio ft Hospital 
Ass'n V. Gabriel Const Co., 12 P. 
2d 417, 168 Wash. 411 
W.Va.—^Pfaff ft Smith Builders* Sup¬ 
ply Oo. V. Mason, 187 S.E. 866, 108 
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benefit of the lien®^ in order to effect the object of 
the statutes 

Provisiofis dealing •unth claim or statement. Stat¬ 
utory provisions relating to the form,®^ contents,®® 
amendment,®® or time for filing®^ of the claim, state¬ 
ment, or notice filed to perfect or preserve the lien 
should be liberally construed, but not so liberally as 
to Ignore explicit directions of the provision.®® 
G)nversely statutory provisions should be strictly 
construed which require service by a materialman, 
on the owner, of an attested account®® or which pre¬ 
scribe a forfeiture of the hen for willfully misstat¬ 
ing matters required to be stated in the claim.70 

€. Operation and Effect in General 

The character, operation, and extent of a mechanic's 


Ifen must be determined from the terms of the statute 
creating and deflning it, and cannot be extended beyond 
the obvious designs and plain requirements of the statute. 

Since a mechame’s hen is purely the creature of 
statute, as discussed supra § 1 c, the terms of the 
statute creating and defimng it must be looked to in 
determining wheiher the hen attaches,^! the right 
thereto,^® and its character, operation, and ex¬ 
tent ,7® and unless the facts bring a claimant within 
the terms of the statute no hen exists The hen 
cannot be extended beyond the obvious designs and 
plain requirements of the statute,"^® such as to per¬ 
sons or objects not embraced within the statute,^® 
and the remedies provided by the statute should 
not be extended beyond its obvious design and clear 
requirements.77 It has been held that the hen can- 


WVa. 818—Georgia Lumber Co v 
ECamson Const. Co, 136 SR 899 
103 WVa 1 

Wis—^Roseliep v Herro, 239 N.W 
413, 206 Wia 256. 

40 CJ p 63 note 82. 

Wbaro it is clear tliat tlie lien Ims 
been honestly earned, and that the 
lien claimant is within the statute, 
the statutes should be liberally con¬ 
strued to further the equity—Otis 
Blevator Co v Finks Clothing* Co, 
159 A 663. 131 Me. 95 
Bnbjeot matter and remedy 
When the existence of the lien Is 
determined, the statute will be lib¬ 
erally construed with respect to the 
subject matter to which the lien 
should attach and as to the remedy 
for its enforcement —^Variety Fire 
Door Co. V Hdnson-Worden Co, 10 
TennApp. 254 

6flL Ark—^Wildwood Amusement Co 

V. Stout Lumber Co. 12 S.W.Sd 
911. 178 Ark 977 

DC—Deming y. Wardman Const. 

Co., 89 F2d 604, 69 AppDC. 254 
Me—^Andrew v Bishop, 172 A. 762, 
132 Me 447, 100 A.L R 121 
Mo.—Waters v. Gallemore, App, 41 
S.W2d 870. 

Tex—Mornson v State Trust Co. 
CivApp, 274 SW 841. reversed on 
other grounds State Trust Co. y 
Morrison, CoznApp, 282 S.W. 214. 
40 C J. p 64 note 88. 

63. Ind.—^Brannum-Keene Lumber 
Co. y Col^ 119 NJB. 721, 67 Ind 
App. 667 

40 C J p 54 note 84. 

64b Me.—Durling y. Gould, 21 A. 
888, 88 Ma 184 

M*.!—McNab & Harlm Mfg. Co. y 
Paterson Bldg Co. 67 A. 108, 72 N. 
J.Bq 929. 

68. Ark.—^Anderson y Seamans, 6 S 

W. 789, 49 Ark 476. 

40 G.J. p 54 note 85. 

66i Pa—^May v. Mora, 60 Pa.Super 
268"-Rayinond v. Brookside Dis¬ 


tilling Products Corporation, Com 
PI, 44 LackJur 181 
67. Cal —^Hayward Lumber & In¬ 
vestment Co y Ford, 148 P 2d 689. 
64 Cal App 2d 846 

sa NJ—Lloyd y. Connella 119 A 
508, 94 N J Bq. 822. 

69. La —Casey y Allam, 120 So 
420. 9 La App 726 

7a NJ—^Buchanan & Smock Lum¬ 
ber Co y Binstem, 98 A. 716, 87 
N’JLaw 807. 

40 CJ p 64 note 89. 

71. Wash—Western Climo & Hos¬ 
pital Ass'n y Gabriel Const Co, 
12 P 2d 417, 168 Wash 411—Turner 
y. Furleigh, 213 P. 454, 124 Wash 
45 

The Uea attaohss as a matter of 
oouzBo^ where the statutory provi¬ 
sions are fully met and prescribed 
conditions exist—Crabb v William 
Cameron & Co, Tex.ComApp., 63 S. 
W.3d 867. 

7S. Kan.—^McHenry y McHenry. 95 
P 2d 261, 160 Kan 498 
Okl.—^Paoe v. National Bank of Com¬ 
merce of Tulsa, 125 P2d 178, 190 
Okl 608. 

73. Ala.—’Emanuel Underwood 

Coal & Supply Co, 14 So.2d 161, 
244 Ala 436. 

ND—^Dunham Lumber Co y. Gresz, 
2 NW2d 175, 71 N.D 491, 141 A. 
L.R. 60. 

Ohio.—^Black River Lumber Co. y. 
Kent, 176 NE. 662, 124 Ohio St. 
20—Mahoning Park Co v. Warren 
Home Development Co.. 142 NE 
888, 109 Ohio St. 858—D & H Coal 
Co. y. Lay. 175 NE 80. 87 Ohio 
App. 438. 

Okl—Consolidated Cut Stone Co v 
Seldenbaoh, 114 P.2d 480, 180 Okl 
128. 

40 C J. p 267 note 2. 

74. U.S—In re Louisville Daily 
News & Enquirer, DCKy. 20 F 
Supp 466. 


Ark —Sebastian Building ft Loan 
Ass'n v Minten, 27 SW2d lOlU 
181 Ark 700. 

78ta Iowa —^Melcher Lumber Co v. 
Robertson Co, 260 N.W. 694, 217 
Iowa 81 

La—Conservative Homestead Aes'n 
V. Boyle, 186 So 663, 172 La. 878 
—Yellow Pine Lumber Co y Man- 
iBcalco, App, 9 So 2d 820 
Mich—Fox y Martin, 288 NW 9, 
287 Mich 147—Healy v Toles, 264 
NW 218, 266 Mich 684, 92 ALR 
749—^Leverens Lumber ft Building 
Co y. Rxckele, 281 NW 112, 261 
Mich 67 

N J —^Woodbndge Lumber Col v* 
Varacska, 194 A. 892 
Okl —^Pace v National Bank of Cbm- 
merce of Tulsa, 125 P.2d 178, 199 
Okl 508 

Wash—-Western Climc ft Hospital 
Ass'n y. Gabriel Const Co., 12 P 
2d 417, 168 Wash. 411, 

40 C.J. p 257 note 8. 

76. Md.—House y. FisseU, 61 A.2d 
669 

Tenn—Pillow v. Kelly, 296 SW lU 
166 Tenn, 697—-Allen y. Brown. 14 
TennApp. 406. 

lSeohB3UOB> liens are stxloti Juris 
■ad oannot be recognised unless spe¬ 
cially provided for —^Morehouse 
Lumber ft Buildmg Material Co v. 
Jacob ft Walker, App, 144 So 190» 
affirmed 147 So 604, 177 La. 76. 

To meet different facts 
The courts are without power to 
extend It to meet facta which they 
believe present case of equal merit 
or necessity of the same kind as cas¬ 
es or necessities for which the stat¬ 
ute provides.—Emanuel y Under¬ 
wood Coal ft Supply Co., 14 So 2d 161. 
244 Ala. 486—Coptland v. Kehoe ft 
Ramsey, 67 Ala. 694. 

77, N.J—Ayrei y. Revere, 26 N.J- 
Law 474—^In re Dujaxiski, 179 A. 
698, 18 N J Miec. 646. . 
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not be extended beyond ihe scope of the statute by 
equitable principles/s but, on the other hand, it 
has been held that the lien may be enlarged by some 
established equitable principle based on the maxims 
of equity based on right and justiceJ^ and that, 
after the lien has attached, equitable principles will 
prevail to carry out the purposes of the statute 

§ 5. -Retroactive Operation 

A mechatitca' lien etatuta is generally not retroactive 
In Its operation. 

The provisions of a mechanics’ lien statute are 
usually held not to be retroactive unless an intent 
to the contrary clearly appears,particularly where 
they would be unconstitutional if held retroactive 
A mechanics’ hen law is usually held to apply only 
to labor performed or materials furnished subse¬ 
quent to Its taking effect,and according to some 
authorities it does not apply where the contract was 
entered into prior to the time the statute took ef¬ 
fect.®* However, although there is authority to the 
contrary,86 it is generally held that a mechanic’s 
hen may be acquired under a statute passed before 
the work was done or the materials furnished, al¬ 
though the contract therefor was made before such 
enactment,88 and a hen law has also been held to 
apply in the case of work done or materials fur¬ 
nished partly before and partly after it went into 


effect®^ except where the statute expressly provides 
that it shall apply only to claims wherein the work 
was commenced to be performed or the matenals 
were commenced to be furnished after the date of 
Its appro\al88 A statute requiring building con- 
tiacts containing a prohibition against mechanics’ 
hens to be filed or recorded does not apply where 
all the material was furnished prior to the passage 
of the statute 89 

Amendmeu*^ of claim Statutes authorizing 
amendments of the hen claim are prospective m 
their operation,^® and not retrospective so as to ap¬ 
ply to claims filed before their enactment.®^ 

§ 6. - Change or Repeal 

The right to a mechanic’s lien is usuaPy determined 
by the statute in force at the time the work is performed 
or the materials are furnished; but the lien must be en¬ 
forced in accordance with the law in force at the time 
the necessary proceedings are taken for that purpose. 
A repeal of the statute destroys inchoate rights there¬ 
under unless there is a saving clause as to such nghts- 

The right to a mechame’s hen is usually deter¬ 
mined by the statute in force at the time the work 
IS done or the materials are furnished,®® or, accord¬ 
ing to some authorities, at the time when the con¬ 
tract IS executed ,88 but the hen must be enforced 
by the law in force at the time the necessary pro¬ 
ceedings are had for that purpose,®* that is, at the 
time they are instituted,®® unless there is a saving 


78. Mich—^Heajy v Tolea. 254 NW. 
213, 266 Mich 684, 92 A L R 749— 
Leverena Lumber & Buildina Co 
V Rickels, 231 17 W. 112, 251 Mich. 
67 

79. Ala —Security Federal Savings 
& Loan Ass’n v Underwood Coal & 
Supply Co, 16 So 2d 100, 245 Ala 
66 

SO. Mich —^Leverena Lumber & 

Building Co V Rickela, 231 NW 
112, 261 Mich 67 

81. US—^Hemandea v First Nat 
Bank & Trust Co of Yonkers, D C 
NT, 27 FSupp 874 

111—Chicago Pump Co v Lakeside 
Engineering Corporation, 16 N E 
2d 929, 296 lllApp 126—Jones v 
Young, 78 IllApp 78, reversed on 
other grounds 64 NE 286, 180 Ill 
216 

Mass—See v Kolodny, 116 NE 8SS. 
227 Mass 446 

KJ—OuiBs V John C Guise. Inc, 
174 A 681, 116 NJEq 690 

SD—^Atlas Lumber Co v Semmler, 
206 NW 876, 48 S D 641 

Tex—^Nail v. MoCue, CivApp, 66 S 
W 2d 211—^American Surety Co of 
New York v Alamo Iron Works, 
CivApp, 29 SW2d 498, reversed 
on other grounds, ComApp, 86 S 
W.2d 714. 

40 C J p 64 mote fiL 


82. Ill—Chicago Pump Co v LcLke- 
Bide Engineering Corporation, 16 
NE2d 929. 296 IllApp 126 

83. NJ—Steuerwald v Munn, 107 
A 796. 90 N.JEQ 474 

40 CJ p 54 note 92 

84. Ill—^Universal Portland Cement 
Co V St Joseph Sisters of Chan¬ 
ty, 216 IllApp 16G 

40 CJ. p 64 note 93 

86. Cal —^Bailey Ornamental Iron 
Co V Goldschmidt, 166 P 868. S3 
CalApp 661 

Pa —^Horn & Brannen Mfg, Co v 
Steelman, 64 A 4u9, 216 Pa 187 

86. Tex —^American Surety Co of 
New York v Alamo Iron Works, 
ComApp. 86 SW2d 714 

40 CJ p 65 note 96 

87. Cal —^Eerckhoft-Cuzner Mill & 
Lumber Co v Olmstead, 24 P 648, 
86 Cal 80 

Minn—^Mason v Heyward, 6 Minn 
74 

88. Pa—Orr v Rogers, 29 Pa Super 
176 

40 CJ p 65 note 97 

89. Pa.—Rhine v Mauk, 21 Fa Co 
345, 14 Montg.Co 197 

90. Fa—Gebhard v. Levering, 14 
Phlla 120. 


91. Kan—^Drake v. Green, 29 P 684, 
48 Kan 684. 

40 C J p 55 note 1 
Order allowing mnwndmsnt, nuno 
pro tnno, of notice of lien, so as to 
include due dates of amounts claimed 
by lienor, was error, where contzacts 
for improvement antedated eifective 
date of act, providing for amend¬ 
ments, but excluding cases involving 
contracts previously made —^Fronk 
Teicher, luc, v Gold, 267 NT.S 164. 
289 AppDiv 285 

98. ND—Mahon v. Surerusi 81 N 
W C4. 9 ND. 67 

Wyo—^Becker v Hopper, 138 P 179, 
22 Wyo 287, Ann Cas 1916D 1041 
40 CJ p 65 note 2. 

A oourt of equity has no power to 
awiend the statute so as to render an 
account filed thereunder effective as 
of an earlier date.—^Hale v. Coleman, 
23 Ohio CirCt,NS, 56. 

83. US.—^Natural Carbon Paint Co. 
V Fred Bredel Co, Ill, 193 F 897, 
114 CCA 111. 

40 C.J. p 65 note 3. 

9A ND—Mahon v. Surerus, 81 N. 

W 64, 9 ND. 67 
40 CJ. P SB note 4. 

8& m.—^Bemdt V. Annkiaecht, 60 
lUApp 467. 
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clause in the new law with respect to rights ac¬ 
quired under the old law,®® as, for instance, con¬ 
cerning the statement for a lien,® 7 or unless to re¬ 
quire enforcement under the new remedy would 
infringe substantial vested rights.®® Where, how¬ 
ever, the right to a lien has accrued under a stat¬ 
ute allowing a certain time in which to perfect or 
enforce the hen, such time will not as a rule be cut 
down by a subsequent statute allowing a shorter 
fame,®® and where the new statute extends the time 
for enforcement of the lien it will be held applica¬ 
ble.! 

Repeal. When a mechanics* lien law is repealed® 
or superseded,® all inchoate rights under the old 
law are destroyed unless there is a saving clause as 
to such rights.^ The courts will give effect to an 
intent apparent in the statute to preserve or con¬ 
tinue,® rather than destroy,® rights under the old 
law, and to allow their enforcement under the new 
law.*^ Where the right has become vested, it is 
not affected by the repeal of the law.® A general 
statute stating that the provisions of any statute, as 


far as they are the same as any prior statute, shall 
be construed as a continuation of such prior statute, 
and not as a new enactment, is applicable to reen¬ 
acted provisions of a repealed mechanics’ hen law.® 

§ 7. Persons Who May Obtain Lien 

Any person who is competent to make the contract 
which 18 the basis of a mechanic’s lien has capacity to 
obtain euch lien. 

Generally whoever is competent to make the con¬ 
tract which IS the basis of the hen, discussed infra §§ 
56-72, has capacity to obtain a mechanic’s hen.!® 
The term “person,” as used m a statute providing 
for hens m favor of any person who furnishes la¬ 
bor or materials in the erection of any building or 
other improvement, is construed to mean either a 
natural or an artifiaal person.!! The hen may be 
acquired by a partnership.!® 

Corporation. A mechanics’ lien may ordinarily 
be acquired by a corporation, as a “person,” within 
the meaning of the statute,!® and this rule applies 


UasB—Chsrtock v Moran^:, 118 N.B 
285, 228 Maas 598. 

40 C.J. p 66 note 6. 

S6m Colo.—^Bitter v. Mouat Lumber 
& Investment Co., 61 P. 519, 10 
Colo App 807. 

40 CJ p 65 note 6. 

97. Minn—Hill v Lovell, 60 NW. 
81, 47 Minn 293 

40 C J p 66 note 6 [b] 

98. Colo—Spanffler v Green, 42 P. 
674, 21 Colo 605. 52 Am S R 259— 
Tabor^Pierce Lumber Co v Inter¬ 
national Trust Co, 75 P. 150, 19 
Colo App lOS 

9B. Minn—^Nyatrom y Hamm, 49 N. 

W 894, 47 Minn 83 
40 CJ p 66 note 8 
1. Cal —^Asbestos Mfgr & Supply Co 
V. American Bonding Co of Bal¬ 
timore. 146 A 107, 25 Col App 641 
Ky—^Montgomery v Allen, 68 S-W 
813. 107 Ky 298, 21 Kv.L 1001— 
Fox V Somerset Odd Fellows Hall 
& Auditorium Co, 53 SW 835, 21 
Ky L 1272 

NT—^Trim v Willoughby, 44 How. 
Pr 189. 

Cliaage In procedure 
A statute extending the time for 
presenting claims and filing suits 
under a bond, given for a municipal 
Improvement, applies where the bond 
was executed before the amending 
act was passed, since It is a mere 
change in procedure not alfecting the 
right or remedy—^Asbestos Mfg. & 
Supply Co y. American Bonding Co 
of Baltimore, 145 P 107, 25 Cal.App. 
64L 

S. La.—Rose y Kunice Blectrlc I 
Theatre Co., 97 So 822, 164 La. 81 | 


Pa—Cole Lumber & Supply Co y 
Beck. Com PI, 90 Fittsb Leg J 683, 
affirmed 38 A 2d 684, 158 Pa Super 
97. 

40 CJ p 66 note 12 
Statutes held repealed 
Ala—Qriffln Lumber Co ▼. O’Gara, 
160 So 685, 230 Ala 267. 

Md —^McDonagh y. Matthews-How- 
ard Co, 153 A. 47. 160 Md 264 
NJ—Shaheen y New Jersey Fi¬ 
delity & Plate Glass Ins. Co., 160 A. 
663. 109 N JLaw 201 
40 C.J p 66 note 12 [a] 

Statutes held not repealed 
US—^In re Lyon. DGKy., 86 F3d 
251. 

Fla—State ex rel Gore y Chilling- 
worth. 171 So. 649. 126 Fla 646. 
La—Thibodaux Boiler Woiks y Peo¬ 
ple's Sugar Co, 122 So. 290, 11 La 
App 377 

40 O J p 56 note 12 [bl 

а. Ill—^Holcomb y Boyton, 87 N. 
B. 1031, 151 Ill 294 

Me—Gray y. Garleton. 86 Me 481— 
Bangor v Goding, 36 Me 78 
40 C J p 56 note 13 

4. Ill—Weber v Bushnell, 49 N. 
B. 738, 171 Ill 587. 

40 C J p 66 note 14. 

5. Or—Amalie v. Kohn, 18 P. 97, 
16 Or 363 

10 aj p 56 note 15 

б. US —Sabin y. Connor, DCNev, i 
21 F Gas No 12,197 

Ill—^Turney y. Saunders, 6 Ill 637 

7. Ill—^Turney v. Saunders, supra 
Or—^Ainslee y Kohn, 19 P. 97, 16 Or 
888 . 


8. ND—Craig y Herman, 81 NW. 

288, 9 N D. 140 
40 C J. p 66 note 18 

8- Ill—^Hacken y Isenberg, 124 N 
B 306. 288 Ill 689 
NT.—Whale-Phillips Co v Fitzger¬ 
ald, 121 NB 768, 825 NT 137 

10. Maas—Donahy y. Clapp. 12 
Cush 440. 

40 C.J p 66 note 24. 

Persons entitled to lien see infra Ifi 
86-117 

11. Neb—Chapman y Brewer, 62 N 
W 820, 48 Neb 890, 47 Am SR 
779 

40 C J. p 66 note 26 

12. Pa.—Chambersburg Woollen 
Mfg Co. y Hazelet, 8 Brewst 98 

Utah—Doane y Glmton, 2 Utah 417 
40 C J p 66 note 26 

la US—Wetzel & T Ry Co y. 
Tennis Bros. Co. WVa, 145 F 
458. 76 CG.A 266. 7 Ann Cos 426 
Ala —^Henderson y Alabama Auto 
Co, 96 So 627, 209 Ala 482 
Mont—Caird Engineering Works y. 
Seven-Up Gold Mining Co. Ill P 
2d 267, 111 Mont 471 
Okl.—Diffenbach y. EL H. Mahler Co t 
80 P2d 907, 167 Okl 618. 

Or —Nicolal-Neppach Co, y. Poore. 

261 P 268, 120 Or lOS 
40 C J p 66 note 29. 

Ooxporatlon fnnUshlug drawugs 
and speoifloatlons for building and 
thereafter supervising construction 
thereof is “person** entitled to ben 
for contract price of services per¬ 
formed—^Diffenbach v H. H Mahler 
Co., 30 P.2d 907. 167 Okl. 618. 


506 



57 C.J S. 


MECHANICS’ LIENS 


§ 10 


to either a domestic^^ or a foreign^® corporation. 
This rule has been held to apply, with respect to a 
foreign corporation, although it has not obtained a 
certificate or permit to do business within the 
state,unless such certificate or permit is expressly 
required by statute However, a corporation or¬ 
ganized for the purpose of manufacturing and sell¬ 
ing lumber has been held not to be entitled to a lien 
for labor performed, as the act is be 3 rond its cor¬ 
porate powers 18 

Nonresident Unless the benefit of the statutes is 
expressly restricted to residents of the state or of a 
particular locality,18 nonresidents as well as resi¬ 
dents of the state may be entitled to the lien,80 
provided, under some statutes, they are authonzed 
to do business within the state.8i 

Owner of property. The owner of property can¬ 
not enforce a mechanic’s lien on it in favor of him¬ 
self to the prejudice of third persons who hold hens 
on it.82 The rule has been applied by holding that 
a member of an unincorporated association cannot 
acquire a lien on the property of the association^^ 
which will be available as against the liens of other 
persons who are not members.^^ 

§ 8, Property Subject to Lien 

A machanic’g lien ordinarily attaohea only to private¬ 
ly owned property. 


A mechanic’s lien ordinarily attaches only to pri¬ 
vately owned property,85 as distinguished from 
property devoted to public use, discussed infra § 10. 
although It has been said that the various provi¬ 
sions of the law should be held to relate to all me¬ 
chanics’ hens afliecting real property, whether pub¬ 
lic, semipublic, or private, unless the statute evinces 
a different intent or the nature of the subject ren¬ 
ders regulations as to one class inapplicable to the 
other.86 A private enterprise is subject to a me¬ 
chanic’s hen although its purpose is wholesome and 
beneficial to the public 87 

§ 9. -Property of Private Corporations 

The property of a private corporation la aiibject to a 
mechanic*a lien. 

The property of a private corporation's or of a 
corporation which is not in fact a public or quasi- 
public one,8S like that of an individual, is subject to 
a mechanic’s hen. 

§ 10. - Public Property 

By the weight of authority, public property devoted 
to public use IS not subject to a mechanic’s lien. 

Although there are some decisions to the con- 
trary,S0 by the great weight of authority a public 
building or other public property devoted to public 
use is not subject to a mechamc’s henS^ unless it is 


14. Neb-<-Chapma]i y Brewer, 62 N 
W 320, 48 Neb 890, 47 Am SR 
779 

NT^Gajskell v Beard, 11 NT.S 
399, 68 Hun 101 

15. NY—Warren Trading Corporap 
tion y Eraglan Bldg Corporation, 
220 NTS 456, 220 App Diy 8. 

40 C J. p 66 note 81 
16L NT—^Miller v Fitzpatrick, 236 
NTS 638. 227 App Div 745— 

Johnson y. Thomas Breen Co. 267 
NTS 718, 148 Miac 908. affirmed 
254 NTS 1048. 286 AppDiv 653 
—^Dick Sand Co v State, 244 N.T. 
S 812, 187 Misc 622 
ForaigiL ooxpozatioa doing buaUiaBa 
isL state but occasionally and fur¬ 
nishing eleyators for building, was 
entitled to mechanic's lien on build¬ 
ing. even though it hod not com¬ 
plied with laws relative to foreign 
corporations doing business in state 
—^Paterson y. Condos, 28 P 2d 499. 
66 Nev 184, rehearing denied 80 P. 
2d 288, 66 Nev 260 
17. Mich —^Vander Horst v. Kala¬ 
mazoo Apartments Corporation, 
215 NW 67. 289 Mich 698. 

Pexmlt procured 

Where general contractor, which 
was foreign corporation, at time of 
contracting with subcontractor liad 
procured certificate to transact busi¬ 


ness. and had valid contract with] 
owners, lien of subcontractor Is val¬ 
id —Whitehead & Kales Co v Taan, 
308 NW 148, 233 Mich 697 
1& Or—^DaUes Lumber & Mfg. Co 
V Wasco Woolen Mfg Co, 8 Or 
527 

19. Md—^Miller y Cumberlend Cot¬ 
ton Factory, 26 Md 478 
sa NT—Campbell v. Coon, 44 NH 
300, 149 NT 566. 38 LRA 410 
40 C J p 67 note 36. 
ai. Ohio —Dabney v Rose Bros 
Co. 191 NB 810, 47 Ohio App 
278 

aa. Kan—^McHenry v McHenry, 95 
F 2d 261, 150 Kan 498. 

40 CJ p 67 note 37. 
as. Pa —^Feinour y Farmers' Alli¬ 
ance, 27 Pa.Co 257, 8 North Co 
815 

04. Pa—Babb v Reed, 6 Rawls 161, 
28 AmD 660 

as. Ark.—^Holcomb v. American 

Surety Co, 42 S.W2d 766, 184 Ark 
449 

NY—John Kennedy & Co v New 
York World’s Fair, 22 NTS 2d 
901, 260 AppDiy 386, affirmed 41 
NB2d 789, 288 NT 494. 

Property, estates, and rights affected 
see infl-a SS 184—196 
as. N.T.—Schaghticoke Powder Co. 
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y. Greenwich ft J Ry Co., 76 NB 
158, 156, 183 NT 806, 3 LRA. 
NS. 288, 111 Am SR 761, 6 Ann 
Cas 443—^Brace v Gloveiaville, 60 
NB 779, 167 NT. 452—Standard 
Sand ft Gxavel Co y City of New 
Toik. 157 NTS 447, 172 AppDiv 
80—Globe Plaster Co of Buffalo 
V Seaboard Surety Co, 274 NT.S 
962, 168 Misc 415. 

21, Wis—Pulton v First Volunteer 
Co of Oconto, 236 NW. 120, 204 
Wie 865. 

as. ND—^Amson v. North Dakota 
Nat Guard Co D, 98 NW. 88, 12 
ND 664. 1 Ann Cas 868. 

40 G J p 60 note 94. 

a9. US—Corpus Juris fiuoted In 
Pittsburg BQuitable Meter Co. v 
Cary, CCAOkl, 67 F2d 66, 66. 

40 CJ p 60 note 81 

30. Kan—Huttig MIU Work Co. v. 
Handel, 266 P 106, 125 Kan, 744 

40 C J p 67 note 43 

8L US—Crisp County, Ga y. B. J. 
Groves & Sons Co, CCA Ga., 73 
F2d 827. 96 ALR 891—Maryland 
Casualty Co. v. Fowler, DCNG. 
27 F2d 421, affirmed, CCA., 81 F. 
2d 881, 68 A.LR 1876—Hertford 
Accident ft Indemmty Co. y. Board 
of Education of Diet, of Beaver 
Fond. In Mercer County, C.C.A.W. 
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provided for by contract®® or is expressly made sub¬ 
ject to the lien statute,®® since it is considered, in 
the absence of such a provision, that property de¬ 
voted to public use IS by implication exempted from 
the operation of the lien laws®^ The reasons for 
the rule are that a hen on such property would be 
contrary to public policy®® and also would be un¬ 
enforceable.®® A public building is not brought 
within the operation of the mechanic’s lien law by 
a statutory requirement of a contractor’s bond for 
the protection of persons furnishing labor or mate¬ 
rial for state, muniapal, or other public work,®^ 
or by a provision of such law that every person fur- 
mshing material to be used in the construction of 
“any building” shall have a hen thereon ®® 

Lien on ftmd. Under some statutes the fund ap¬ 
propriated or set apart for the erection of a public 
building is not subject to a lien ®® However, other 


statutes authorize, in the case of a public building 
or improvement, a lien for labor and material on 
the fund appropriated and due the coni ractor.^® 

Private propc}ty acquired by public corporation, 
and Vice versa An existmg lien on private prop¬ 
erty is not displaced or defeated by its acquisition 
by a public corporation,^! and after public property 
has been sold to an individual it may be subjected 
to a mechanic's lien.^® 

§11. -Property of Quasi-Public Corpo¬ 

rations 

As a oeneral rule the property of a quasl-public cor¬ 
poration, which IS affected with a public use, is not sub¬ 
ject to a mechanic’s lien 

As a general rule the property of a quasi-public 
corporation, which is affected with a public use, is 
not subject to a mechanic’s lien.^® A mechanic’s 


Ya, 15 P.2d 317—^In re Flotation 
Systems. DC Cal. 65 F Supp 698 

Ala—Corpus JuzIb cited In. X O 
Nelson Mfg Co v County Board 
of Education, 152 So. 221. 228 Ala 
45 

Ariz —Corpus juxla olted Ul Webb v 
Crane Co, 80 P.2d 698. 703, 62 
Axiz 299 

Ark—^Holcomb v. American Si^rety 
Co, 42 SW2d 766, 184 Ark 449 

Cal-->C C Hams Oil Co y Stand¬ 
ard Construction & Development 
Co. 178 P 83, 178 Cal 810—Los 
Angeles Stone Co v National 
Surety Co, 173 F 79, 178 CaL 247 
—Gngsby v Ross, 83 F 2d 450, 138 
Cal App 757. 

Idaha—Corpus Jkzls olted In Boise- 
Payette Lumber Co y Challia In¬ 
dependent School Dist No 1 of 
Custer County, 268 F. 36, 27, 46 
Idaho 403 

Iowa —Cities Seryioe Oil Co. y 
Longerbona 6 N.W.2d 325, 282 
Iowa 850. 

Ky.—Steel & Lobby v. Flynn-Sulli- 
yan Co., 64 S.W.2d 825, 245 Ey. 
772 

La—Turfttt y. Police Jury of Tangi¬ 
pahoa Fanah. 186 So. 52, 191 La 
636—^Decatur Cormce & Roofing 
Co. y. Caldwell Bros., 188 So oil, 
173 La 694 

Ulch —McClmtio-Uarshall Co y 
Fbrd Motor Co, 286 NW 792, 254 
MiCh. 806, 73 A.L.R 807 

Mibb —^Mississippi Fire Ins. Co y 
Evans, 130 So 738, 158 Miss. 686. 

Mo —Cabool School Dist y T7. S 
Fidelity & Guaranty Co^ App, 8 
S.W2d 108. 

NY—^Montgomery Bros & Co y O 
L. Cole. Inc., 344 NY.S 703, 1S8 
Mise. 63 

N.C—A. T. Gnffin Mfg Co. y Bray, 
m SE 161. 198 NC. 850—J. S 
S<diofleld'B Sons Co. y. Bacon, 181 
S.E 659. 191 N.C 258. 


Pa —Sundheim y School Dist of 
Philadelphia, 166 A 365, 811 Pa 
90 

RI—Providence Pipe & Spnnklei 
Co y .iEtna Casualty & Surety Co , 
31 A 3d 1, 69 RI 51 

SC—^Atlantic Coast Lumber Corpo¬ 
ration V Morrisox^ 149 SE. 343. 
152 SC 805 

Tex—^Metropolitan Casualty Tns Co 
y Cheaney, GivApp, 33 SW3d 
691, affirmed, Com App. 55 S W 2d 
654—Smith y. Fidelity & Deposit 
Co. of Maryland. Com App. 280 S. 
W 767—Southern Surety Co v. 
Klein, CivApp, 278 SW 527 

Va—^Legg y School Board of Wise 
County, 160 SB 60, 157 Va 395— 
Fairbanks, Morse & Co v Town 
of Cape Charles. 131 S E 437, 144 
Va 66. 

Wash —^HaJl St Olswang y .^na 
Casualty & Surety Co, 296 P. 162, 
161 Wash 38 

WVa—^Fidelity & Deposit Co of 
Maryland y Lewis County Court, 
15 SE3d 803. 123 WVa 409—Tug 
River Lumber Co v. Smithey, 148 
SE 860, 107 WVa 482' 

40 C J p 67 note 44. 

WozXd’s Voir Gozpozwtlon 

NT—John Kennedy & Co. y New 
York World's Fair 1989, 22 N Y S 
2d 901. 260 AppDiv 886. affirmed 
41 NJB]2d 789, 288 NY, 494 

aa. Mias—^Mississippi Fire Ina Co 
y. Evans, 120 So. 788, 168 Miss 
685. 

83k Anz —fOozpus JtixlB olted lu 
Webb y Crane Co, 80 P2d 698, 
70S. 53 Anz 299 

Idaho—^Boise-Payette Lumber Co v 
Challis Independent School Dist 
No. 1 of Custer County, 268 P 26, 
46 Idaho 403—Storey St Fawcett v 
Nampa & Meridian Irr. Diet, 187 
P. 946. 82 Idaho 718 
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Miss —^Mississippi Fire Ins Co v. 

Evans, 180 So 738, 158 Miss 686 
40 C J p 68 note 45. 

31. Me—Goss Co y. Greenleaf, 67 
A. 581, 98 Me 486 
40 C J p 68 note 46 

35. Ala—^N O Nelson Mfg Co v. 
County Board of Education, 162 
So 221, 228 Ala. 45 

Idaho—Corpus Jons oited fn Boise- 
Payette Lumber Co y Challis In¬ 
dependent School Dist. No 1 of 
Custer County, 268 P. 26, 27, 46 
Idaho 408 

40 C J. p 68 note 47. 

36. Idaho —Storey St Fawcett v 
Nampa & Meridian Zrr. Dist, 187 
P 946. 82 Idaho 718. 

40 C J p 68 note 48, 

37. Anz—Webb v. Crane Co, 80 
F 2d 698, 63 Anz fi99 

Contractox's bond generally see in¬ 
fra 8 266 

38. Anz—Webb y Crane Co, supra 
36. Ala—Scruggs y Decatur, 46 

So 989, 165 Ala 616. 

40 C J p 68 note 61 
Lien on fund generally see infra 86 
114-117. 

4a Kv—Steele St Lebby v. Flynn- 
Sulhvan Co, 64 SW2d 825, 246 
Ky 772 

40 C J p 68 note 62 

4L WiB —^Findoiit y Fuller St John¬ 
son Mfg Co., 248 N.W 766, 212 
Wis 365 

40 CJ p 59 note 72 
ElCect of conveyance of property on 
exlatmg lien generally see Infn 
8 248 

40. Tex—Spencer y. Brown, dv. 

App. 198 SW 1179 
40 C J. p 69 note 78. 

43. ns—Ackroyd y Winston Bros. 
Co., OCAMont, 118 FSd 657, 660 
—Corpus juris auotsd lu Pittsburg 
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lien may, however, be enft.ccd against property of 
a quasi-public corporation which is not essential to 
the carrying out of the public purposes for which it 
was established,'*'* or property’ to which the hen has 
attached before it became impressed with a public 
use,^® but as to the latter proposition there is also 
authority to the contrary*® Under the provisions 
of some constitutions or statutes a hen may attadi 
to the property of a public service corporation,*7 
such as a telephone company 

§ 12. -Property of Religious, Education¬ 

al, or Charitable Organizations 

Property of a religious, educational, or charitable 
organization may be subject to a mechanic’s lien. 

A mechanic’s hen may attach to college build¬ 
ings,*® and, although there is at least one decision 
to the contrary,®® the weight of authonty sustains 
the view that a church building is subject to a me¬ 
chanic’s licn®i and is not exempted therefrom by 
the fact that the seats or pews are exempt®® or that 
the church is exempt from taxation It has also 
been held that a mechanic’s hen may attach to an 
orphanage,®* but under some statutes, if a home 
for the aged and infinn or an orphanage belongs to 
a religious society, the hen may attach only by or¬ 
der of court ®® A hospital building is exempt from 
mechanics’ liens where it is used for purely public 


purposes®® even though the rilTc.:rs of the hospital 
arc administcied by a charitable corporation under 
the regulation and control of the state ®'^ 

§ 13. - Cemeteries and Cemetery Struc¬ 

tures 

Under some etetutes monuments, gravestones, ceme¬ 
teries, and cemeteiy structures may be the subject of 
mechanics’ liens. 

Under some s^-atutes a mechanic's hen may attach 
to monuments, gravestones, and cemetery structures, 
and It has been held that a mechanics’ lien statute 
not expressly mentioning a cemetery is applicable 
thereto ®® On the other hand, it has also been held 
that, on grounds of public policy, neither lots of land 
in a cemetery nor any kind of monument or building 
erected thereon is subject to a hen under a statute 
not expressly mentioning them.®® 

§ 14. - Homestead 

Urder some constitutional and statutory provisions 
homeatsad property is not subject to a mechanic a lien, 
but under other provisions a contrary rule obtains. 

Under some constitutional and statutory provi¬ 
sions property held exempt from ordinary debts as 
a homestead is not subject to a mechanic’s hen®® 
except to the extent that the value of the homestead 
exceeds a prescribed exemption amount ®i On the 


Bqui table Meter Go v Cazy, CC 
A Okl, 67 F 2d &5. 66. 

Mich —^MeCllntic-Marshall Co v 

Ford Motor Co, 286 XAV 792, 254 
Mich 806. 72 AL.R 807 
40 C J p 60 note 74 
Public policy foibids a xnaohosuo’s 
lien against the property of a quaei- 
pnblic corporation—^Pittsburg Equi¬ 
table Meter Co v. Cary, CCA Okl. 
67 F.2d 65 

44. US —^Ackroyd v Winston Bros. 
Co, CO A Mont. 118 F2d 637, 660 
—iCoipos Jnzls quoted In Pittsburg 
Equitable Meter Co v. Cary, CC. 
A Okl, 67 F2d 65, 66. 

40 C J. p 60 note 78. 

46. Or—^Benbow v. The James 
Johns, 108 P 484, 66 Or 654 
WiB—^Hill V La Crosse & M R Co., 
11 Wls. 214. 

46. U S —^Pittsburg Equitable Meter 
Co V Cary. aCAOkl, 67 F2d 66 

Oas company 

Meter company has been held not 
entitled to lien on gas companj^s 
property for price of meters install¬ 
ed in latter’s plant even though be¬ 
fore devotion of its gas distribu¬ 
tion system to public use —^Pittsburg 
Equitable Meter Co v Cary, supra 

47. Tex—^Panhandle Telephone & 
Telegraph Ca v. Kellogg Switch-] 


board & Supply Co, 182 SW 965, 
62 TexCivApp 402 

48. US—^Pittsburg Equitable Meter 
Co V Cary, CCA Okl. 67 P2d 
63, 66 

Tex—^Panhandle Telephone & Tele¬ 
graph Co V Kellogg Switchboard 
& Supply Co. 133 S W 963, 62 Tex 
OivApp. 402 

46. Mo—^Ray County Sav Bank v 
Cramer, 54 MoApp 687 

40 G J p 60 note 86. 

6Ql Ark —Eureka Stone Co v Ft 
Smith First Chiislian Church, 110 
S W 1042. 86 Ark 212 

6L Fla —Oozpus JUns cited m 
Chapman v St Stephens Protes¬ 
tant Episcopal Church, 136 So 238, 
241, 105 Fla. 683, modified on oth¬ 
er grounds 146 So 757, 104 Fla 
683 

NJ—Rabb v Ellison, 99 A 119, 89 
NJLaw 416 

Va-^Cain v Rea, 166 SE 478, 159 
Va 446, 85 ALR 945 

40 GJ p 60 note 88 
Ohuroh property hbld by lanutees 

IS subject to a properly filed me- 

chame’e lien 

Fla—Chapman v St Stephens Prot¬ 
estant Episcopal Church. 136 So 
238, 105 Fla 683, modified on oth¬ 
er grrounds 146 So 757. 105 Fla, 
683 


A*a—Cam v Rea, 166 SB 478, 159 
Va 446, 85 ALR 945 

52. Oi —^Hamsburg Lumber Co v 
Washburn, 44 P 890, 29 Or 150 

63. Pa—^Pz esbytprian Church v Al¬ 
lison, 10 Pa 413. 

54, Ark—^Morris v Nowlin Lum¬ 
ber Co, 110 SW 1. 100 Ark 253. 

66. Neb—^Horton v Tabitha Home. 
145 NW 1028, 95 Neb 491, 51 L 
RA,NS. 161. AnnCaslOlSD 1139 

68. Pa —Pennsylvania Electric 
Equipment Co v Phcenixviile Hos¬ 
pital, 37 Pa Co 671. 

57. Pa —Pennsylvania Electric 
Equipment Co v Phoemxville Hos¬ 
pital. supra 

68l NY—Johnson v Ocean View 
Cemetery, 191 NTS 128. 19S App 
Div 854 

59. Tex—^Peterson v Stolz, Civ 
App, 269 S W. 113 

60l SD—^Home Lumber Co v. 
Heckel. 293 NW 649, 67 S D 429 
—^Botsford Lumber Co v. Clouse, 
251 NW 801, 62 SD. 108 

40 C J. p 61 note 2. 

Homesteads as subject to liens for 
wages and materials generally see 
Homiesteads 8 106 

61. SD—Union OentraJ Lafe Ins. 
Co. V. Cooperative Lumber Oo, 212 
NW. 876, 61 SD 197 
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other hand, under other constitutions and statutes, 
such homestead property is subject to a mechanic’s 
hen the same as other property,®^ provided there is 
strict compliance with the constitutional and statu¬ 
tory provisions relating thereto^® and subject to such 
hmitations as may be prescribed by the constitu¬ 
tion or statute.®^ The question whether particular 
property is a homestead, with respect to such a hen, 
IS generally determined as of the time of the mak¬ 
ing of the contract under which the labor was per¬ 
formed or the materials were furnished,®® and, if 
the owner failed to disclose his intention to use the 
property as a homestead and permitted representa¬ 
tions otherwise to be made, he is estopped to as¬ 
sert, as against a mechanic’s hen claimant, that he 
intended to use the property as his homestead ®® 

Homestead rights in public lands. Under the fed¬ 
eral statutes providing that land acquired under the 
provisions of the Homestead Act cannot in any 
event become liable to the satisfaction of any debt 


or debts contracted prior to the issuing of the patent 
therefor, discussed in the C J S. title Public Lands § 
233, also 50 CJ. p 1135 notes 26-29, a mechanic's 
lien does not attach to land acquired under the 
Homestead Act before the patent is issued,®^ and 
It has been held that a lien cannot be acquired on 
a building permanently attadied to the soil by the 
homestead settler previous to the issuing of a pat¬ 
ent,®® but that it may be acquired on the building®® 
or on machinery.''® It has also been held that a pre¬ 
emption right IS an interest m land which can be 
subject to a mechanic’s lien.7l 

§15. Estate or Interests Subject to Lien 

A mechanic’s lien may attach to any right, title, or 
Interest which the cwner of the buildirg or Improve¬ 
ment may have in the lot or land on which it la situated. 

A mechanic’s hen may attach to any right, title, 
or interest which the owner of the building or im¬ 
provement may have in the lot or land on which it 
is situated,^® provided the mterest is such that it can 


Right to lien for Impiovement on 
homeatea-d see infra 8 2L 
Ezceaa value anjiports lien 
Any ezceas of value of homestead 
aupports mechanic's lien gi\ing lien 
or right to pay off exemption and 
encnmhrancea applymg balance to 
discharge lien—Union Central Life 
Ina Go V. Cooperative Lumber Co. 
supra 

92, Cal—^aCacQuiddy v Rice, 118 P. 

2d 863, 47 Gal App 2d 765. 

Okt—^Sutherland Lumber Go. v Gale, 
277 P. 243. 136 Okl 2S3, 65 AL.R 
1186—^In re Gardner's Estate, 250 
P 490, 132 Okl 28 

Tex—Towery v Plainview Building 
Sc Loan Ass'n, Civ App, 99 S TV 2d 
1089—^Lliddleton v. Dozier Const. 
Co. Civ App , 70 S TV 2d 248— 

White V. Dozier Const Co.. Civ. 
App, 70 SW.2d 240—^Peeples v 
Smith Bros., Civ.App, 65 S.TV 2d 
777—^Atwood V. Guaranty Const 
Go, Civ App, 63 STV.2d 685 
40 C.J p 61 notes 8, 4. 

Lien attaching before homestead see 
Homesteads | 97. 

Both ooBtraot and oonatltiitmiial 
or statutozy materialman’s liens may 
be secured on homestead property — 
J D McCollom Lumber Co. v Whit¬ 
field, Tex Civ App., 59 S.W.3d 1106, 
error refused. 

Bot ooonpled by owners by Uvug 
la gazage immediately after pur¬ 
chase and at time huildmg contract 
was executed constituted "home¬ 
stead,” with respect to materialman's 
end contractor's lien —^Eldndge v 
Poiner, TexCivApp, 60 SW2d 888. 
erxwr refused 



Constitution in 1888. L 1889 p 1. 
homesteads are subject to mechan¬ 
ics’ liens to same extent as other 
real estate —Gale v Hopkins. 206 
X.W 164, 166 Minn 177—Hasey v 
McMullen, 123 NW 1078, 109 Mum 
832—^Lindberg v Peterson, 101 NW 
74, 93 Minn 267—^Nickerson v Craw¬ 
ford. 77 NW 292, 74 Minn 866. 78 
Am SR 866 

(2) Prior to this amendment a 
homestead could not be made sub¬ 
ject to a mechanic’s lien in the ab¬ 
sence of an agreement between the 
parlies to that effect —^Meyer v Ber- 
landi, 40 NW. 613. 89 Minn 488— 
40 C J. p 61 note 2 

63. Tex—Collier v Valley Building 
Sc Loan Ass'n. Com App. 62 SW 
2d 82. conformed to Valley Bldg 
& Loan Ass’n v Collier, Civ App, 
88 SW.2d 611—Sommers v Stout. 
Com App. 44 S TV 2d 901—Schmo- 
ker V Waelder, Civ App. 115 S W. 
2d 1134—J D McCollom Lumber 
Co V Whitfield, Civ App, 69 SW. 
2d 1106 
Necessity for. 

Compliance with statutory require¬ 
ments generally see infTa 9 119. 
Signature of husband and wife see 
mfra | 81 

Written contract see mfra 9 7®* 
£lsB by oontzaat 

Where the owner of a homestead 
voluntarily encumbers it in the man¬ 
ner prescribed by statute, by giving 
a materialman furnishing materials 
for an improvement thereon a lien 
therefor, the materialman acquires 
a lien not by virtue of the statute 
creating a lien, but by virtue of the 
contract. 

Utah—^Volker-Scowcroft Lumber Co 
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V Vance. 88 P. 896, 82 Utah 74, 125 
Am SR. 828. 

64. N C —Camei on v McDonald, 6 
SE2d 497, 216 NC. 712 
40 C J. p 61 note 4 [a]. 

65b Tex —^Miller v Barmon. Glv 
APP. 46 B W 2d 842 
66to Tex—^Miller v Harmon, supra. 

67. ND—^Bovey-Shute Lumber Co 
V. Erickson, 170 NW 628. 629, 41 
ND 866 

40 C J p 61 note 8 

68. Kan —Kansas Lumber Co v 
Jones, 4 P 74, 32 Kan 196 

68. ND—^Mahon v. Surerus, 81 N. 
W 64, 9 ND 67. 

7a Wia—^Palge ▼, Peters, 85 NW. 
828, 70 WiB 178, 6 Am S R 166. 

7L Ill—Turney v. Saunders, 6 UL 
627. 

72. Ind—Pletcher Ave Saving Sb 
Loan Ass'n v Roberts, 188 NE. 
794. 99 Ind App 891 
Mass —Webber Lumber & Supply 
Co V Enckson. 102 NE. 940, 218 
Maas. 81 

Mich.—^McClintio-Marshall Co v. 
Ibrd Motor Co, 236 NW. 792, 795, 
264 Mich 806—Skuplneki v. Provi¬ 
dent Mortg Co. 221 NW. 838. 244 
Mich 809 

Ohio—^Umted Banking Sc Trust Co. 

V Russell, 176 NE. 166, 88 Ohio 
. App. 275. 

40 C J p 62 note 24. 

"A meohamc’s or matenalman’s 
lien may be imposed upon whatever 
interest the mdividual who contracts 
for the work or materials may own 
in the property upon which the work 
18 done or the materials used, wheth¬ 
er the Interest of such individual Is 
A legal op equitable one." 


<1> Smce the amendment to the 
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be assigned, transferred,^8 mortgaged,'^'* or sold un¬ 
der execution “^5 it may attach to, and can be sup¬ 
ported by, an estate in fee,*^® or an estate or inter¬ 
est smaller than a fee,^*^ such as an estate for life,^® 
an estate in remainder,'^® an estate by entirety,*® or 
the interest of a person in possession claiming ti¬ 
tle It has been held that a husband's curtesy es¬ 
tate may be subject to such a lien,*^ but there is 
also authority to the contrary *3 Where realty is 
owned by several persons as joint tenants or ten¬ 
ants in common, a mechanic's hen may attach to the 
share or interest of one or more of such cotenants, 
leaving the shares of the otliers unaffected 

Rights or privileges held not to constitute such 
an estate or interest m land as to be subject to a 
mechame’s lien include a mere license,*® the right 


§ 16 

of a tenant to receive payment from the landlord 
for fixtures placed on the demised premises during 
the term,*® and the rights of a person making a con¬ 
ditional sale of boilers, engines, and machinery to 
the owner of the land.*"^ 

§ 16. -Equitable Estates or Interests 

A mechanic’s lien ordinarily may attach to an equi¬ 
table estate or intorest in land 

Although there is aiithority to the contrary,** or¬ 
dinarily a mechanic's hen may attach to an equitable 
estate or interest in land*® unless the title is held 
under some condition which prohibits the owner of 
the equitable interest from placing a lien thereon ®® 
The interest of one who is in possession of land un¬ 
der a contract of purchase and who erects a build- 


Ind—Fletcher Ave Savings & Loan 
Ass*n V Roberta. 188 NE 794. 795. 
99 Ind App 391 

Ky—^Hinea v Hollingraworth-Youns 
Hardware Co. 198 SW 716, 717. 
178 Ky 283. 4 ALR 1018 
partnaz'B ULdlvidnal uLtereat 

Fact that obligation for labor and 
material waa partnerahip obligation 
doea not relieve partner'a individual 
Interest in land from operation of 
mechanic’s lien statutes —Shea v 
Peters, d68 P 989. 126 Or 76. 

73. Fla—Service Lumber & Supply 
Co V Coz. 123 So 820. 98 Fla 40S 
Mass—Webber Lumber & Supply 
Co V. Frickaon. 102 NF 940. 216 
Maas 81 

Mich—Corpus Jons quoted In Mc- 
Glintic-Marshall Co v Ford Mo¬ 
tor Co. 286 NW 792. 796. 254 
Mich 805. 72 ALR 807 
M Mich —^MoClintic-Marahall Co 

V Ford Motor Co. 236 NW 792. 
795, 254 Mich 806. 72 A.LR 807 
40 C J p 62 note 26 

76, Cal —^McGreary v Osborne, 9 
Gal. 119 

Mass —^Webber Lumber & Supply 
Co V Frickaon. 102 NHL 940. 216 
Mass. 81 

Mich—Corpus Juris quoted In Mc- 
Clintic-Marahall Go v Ford Mo¬ 
tor Co. 286 NW 792. 795. 254 
Mich 806. 72 ALR 807 
7a Ind —^Fletcher Ave Saving & 
Loan Ass'n v. Roberta. 188 NE 
794. 99 Ind App. 891. 

NJ—Davis V Mial, 90 A 815. 86 
NJLaw 167, AnnGaal916B 1028 
40 C J p 61 note 16 

77. Fla.—Service Lumber & Supply 
Co V. Coz, 128 So. 820. 98 Fla. 
405 

40 O J p 61 note 17 
Dower see Dower S 87. 

Estate or interest affected by lien 
see inflra S9 191-196. 

Separate estate of married woman 
see infra I 68. i 


' OoBstmotlon of partacnlar provlBlons 
of statute 

Sections of mechanics* lien law 
creating right of lien against tenant 
or leasee and against person who 
owns less than freehold in land are, 
In substance, subdivisions of section 
creatmg right of lien against ownei 
of freehold, and should be similarly 
interpreted and applied—Art Metal 
Const Co V Knight, 18^ A 186, 36 
RI 228 

78. Iowa—Floete y Brown, 73 N 
W 483, 104 Iowa 154, 65 AmSR 
434 

40 C J p 61 note 18 

79. NJ—Davis v Mial. 90 A 816, 
86 N J Law 167. Ann Cas 1916E 
1028 

40 C J p 62 note 20 
BOm Mo—Nold V Oaenberger, 133 S 
W. 349, 152 Mo App 439 
A husband’s right of possession to 
property wherein he has an estate 
by entirety la such as is subject to 
mechanic’s lien.—Nold v. Ozenberger. 
supra 

81. Fla—Service Lumber & Supply 
Co V Cox, 123 So 820. 98 Fla. 405 
Ill—^Randolph v Chisholm. 29 Ill 
App 172. affirmed 21 NE 215, 128 
Ill 115 

88. Conn—^Flannery v Rohrmayer, 
46 Conn 558, 33 AmR 36 
Mass—^Kirby v Tead. IS Mete 149 

83. Ohio —Spmning v. Blackburn. 
13 Ohio St 181 

40 C J p 62 note 84 

84. Maas —^Rozhury Pamting & 
Decorating Co v. Nute. 123 NE 
891, 238 Mass. 112, 4 ALR 680. 

Wash—Patrick v. Bonthius, 124 P 
2d 660, 18 Wash 2d 210. 

40 OJ p 63 note 28 
Contract by part or joint owner see 
infra | 69. 

86. Kftn—^Parham y. McCarty, 205 
P. 622. 110 Kan 771. 

40 C J. p 62 note 80 
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86. Ill—Gardner v Watson. 18 Ill 
App 886. affirmed 10 NE 192, 119 
Ill. 812 

87. Ind —^Portland y. Indianapolis 
Mortar & Fuel Co.. 106 NE 785, 
57 Ind App 166 

88 NJ—^Franklin Soc for Home 
Building & Savings v Thornton. 
96 A 921, 85 N J Eq 625 
40 C J p 62 note 36 

88. Aik—Bell V. Koonts. 390 SW. 
697. 172 Ark 870. 

Ind—^Fletcher Ave Saving & Loan 
Ass’n V Roberts. 188 NE 794, 99 
Ind App 891 

Mo —^Lee & Boutell Co v G A. 
Brockett Cement Co, 106 S W 2d 
451, 841 Mo 96 

Pa—^Wormer v. Gearhart, 16 Po. 
Dist & Co 359 

Ya—corpus Juris cited In Wallace 
V Brumback, 12 S E 3d 801, 804, 
177 Va 36—^Peuchtenberger v Wil¬ 
liamson, Carroll & Saunders, 120 S 
E 267, 137 Va 678. 

40 CJ. p 62 note 87 

Equity of redemption 
Roofing company was held entitled 
to establish lien for installation of 
a roof agamst moitgagor and sell 
equity of redemption—^Becker Roof¬ 
ing Co V Wysinger, 134 So. 858, 220 
Ala 276 

The term "owner” withm mechan¬ 
ic’s lien statutes is not used in nar¬ 
row sense as meaning only owner of 
fee, but extends to owner of equita¬ 
ble mterest in realty—^Fletcher Ave 
Saving & Loan Ass’n v Roberts, 188 
NE 794, 99 Ind.App 891. 

80. Ind.—^Fletcher Ave Saving &- 
Loan Ass'n v Roberts, supra 
Ky.—Hmes v. HoUingsworth-Toung 
Hardware Co. 198 S.W. 716, 178 
Ky 283. 4 A.L R 1018. 
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ing or other improvements thereon is subject to the 
lien.®! A mechanic’s hen, however, cannot at¬ 
tach to the equitable lien of a vendor for the pur¬ 
chase money, when he has conveyed the whole ti¬ 
tle 

§ 17- -Leaseholds 

A leaiehold estate or interest may be subject to a 
mechanic's lien. 

A mechanic’s hen may attach to, and be enforced 
against, a leasehold estate®® for labor or materials 
furnished under a contract with tlie lessee, as dis¬ 
cussed infra § 65, regardless of whether the lessee 
has an estate for years®^ or is merely a tenant from 
month to month ®5 The lien may attach not^vlth- 
standing the buildings, fixtures, etc, put on the 
leased premises by the tenant may for some purpos¬ 
es, and under some circumstances, be considered as 
personal property,®® and even though the tenant has 
the privilege of removing the buildings, machinery, 
or fixtures from the premises at the end of the 
term.® 7 Such a hen may also attach to the inter¬ 
est of a sublessee, assignee, or other person holding 
under the lessee®® or to the interest of the holder 


of the lease with an option to purchase.®® Howev¬ 
er, a mechanic’s hen on a leasehold estate attaches 
subject to all the terms and conditions of the leased 
and subject to the paramount interest of the lessor 
or the holder of the fee.® 

§ 18. -Mortgaged or Encumbered Prop¬ 

erty 

A mechanic's lien may attach to a mortgagor's Inter, 
est or equity of redemption in the mortgaged property 
prior to foreclosure. 

A mechanic’s hen may attach to the interest or 
equity of redemption of the mortgagor in mortgaged 
property® prior to foreclosure.^ The hen, however, 
does not attach to the mortgagor’s mere right of re¬ 
demption after a foreclosure sale.® 

§ 19. -TVuat Estates 

Property held in trust may be the subject of a me¬ 
chanic's hen unless there Is a ptovision to the contrary 
in the trust deed. 

• Property held in trust may be the subject of a 
mechanic’s hen® except where the trust deed, which 


91. Conn—Gruas v Miskima. 34 A 
2d 600. 180 Conn 867 
Kan—Coxpns Jwew cited in Noll v 
Graham, 27 P 2d 277, 281. 1S8 Kan 
676 

NJ—^Kolfcman v Esheiznan. 230 N 
TS 91, 183 Misc 428 
40 GJ p 62 note 38 
Contract with person in possession 
under contract of purchase see in¬ 
fra I 71 

Elfect of extinguishment of vendee's 
interest see infra fi 245 
A prospeotlvs pnsohaser of land, 
who IS in possession under an agree¬ 
ment for the subsequent execution 
of a contract which never materialix- 
es. has no interest to which a me¬ 
chanic's lien may attach —S. 
Lumber & Supply Co v River Park 
Land & Improvement Co, 151 NE 
354, 85 IndApp 140 

82. N.7—Smullen v. Hall, 18 Daly 
693. 

40 C J p 68 note 80 

93 . Kan— OoEpuB OTuls died la J 
B Ehraam St Sons Hfg. Co. v. 
Rice, 112 P 2d 95. 98, 163 Kan 488 
Minn.—Moorhead Lumber Co. v 
Remington Packing Go. 806 NW. 
663, 166 Minn. 411. 

40 C J p 63 note 40. 

A gaxnUhes's Isassibold may be 
subject to a mechanic's or material- 
man's Iren, notwithstanding the gar¬ 
nishee leased only a part of the 
building.—^Raithel v. Hamilton- 
Schmldt Surgical Co., MoA4>P» 48 
SW2d 70. 


94. (4a—James G. Wilson Mfg Co 
V Chamberlin-Johnson-Du Bose 
Co. 79 SE 466, 140 Oa 693 
40 C J p 63 note 42 
195. Mo—^Deacherage v Sbeidley, 60 
Mo App 490 

99. Kan—Hathaway v Davis, 6 P 
29. 33 Kan 693 

Okl—Darrell v. Block. 92 P 167, 19 
Okl 467 

40 C J p 63 note 40 [fj 

97. Kan—Corpus Jana cited is. J 
B Ehrsam St Sons Mfg Co v 
Rice, 112 P 2d 95, 98. 153 Kan 483 
—^Hathaway v. Davis, 6 P 29, 32 
Kan. 693 

40 C J p 63 note 44 
Removal of building or improve¬ 
ment as defeating lien see infra 
S 243. 

Right of removal of improvements 
generally see inftra 4 267 

98. Colo —Cary Hardware Co v 
McCarty, 60 P. 744, 10 Colo App 
200 

Tenn—^Daniel v Weaver, 6 Lea 892 

99. Ind—^Koehring v Bowman, 142 
NE. 117, 194 Ind. 488 

Wis—Owens v. Hughes, 208 NW. 

812. 188 WlB 216. 

40 C J p 63 note 40 [c] 

Waiver of forfeUuze of option 
Where lessor, under lease giving 
lessee option to buy, did not give no¬ 
tice of forfeiture after expiration of 
option, but waived forfeiture and 
executed a contract of sale to les¬ 
see, he thereby recognised lessee's 
Intel est in realty, which interest was 
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subject to lien for improvements 

made at lessee’s request—Owens v 

Hughes, supra 

1. Ala—Woodson v Wilson, 144 So 
122. 25 Ala App 241. 

Ill — K, Ketler Co v. County Pair 
Grounds Corporation, 21 N E 2d 
779, 801 Ill App 117. 

40 C J p 68 note 45 

Effect of extinguishment of lease¬ 
hold interest see infra S 245 

8. Okl—Jarrell v Block. 92 P 167, 
19 Okl 467—^Block v. Peaxaon, 91 
P 714, 19 Okl 422 

3. IlL—^Erickson v. Gmocchio, 24 N 
E 2d 884, 808 Ill App 169 

Mich—Skupinski v. Provident Mortg. 
Co, 221 NW 338, 244 Mioh. 809. 

Tex—Schultze v Alamo Ice St Brew¬ 
ing Co • 21 S W. 160, 2 Tex Civ App. 
286. 

40 C J p 62 note 21. 

As affected by contract see inte I 

68 . 

4. Tex.—Schnltze v. Alamo Ice A 
Brewing Co., supra. 

40 CJ p 62 note 22. 

& Ill—^Erickson v Gmocchio, 24 N 
E 2d 884, 808 Ill App 169. 

40 C J p 62 note 22 fa] (1), (2) 

8. Fla.—Chapman v St Stephens 
Protestant Episcopal Church, 186 
So. 288, 106 Fla 688, modified on 
other grounds 145 So. 767, 106 Fla. 
688 

Va—Cain ▼ Beo, 16S BX. 478, 159 
ya 446. 86 XLB. 946. 
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15 duly recorded, expressly pro\ides that no con¬ 
tract creating a hen shall be made 7 The income 
of properly held under a spendthrift trust is not 
subject to a mechanic’s licn.8 It has also been held 
that a husband’s mterest in a lease for an unex¬ 


pired term of nine hundred and ninety-nine years, 
owned by his wife, could not be subjected to a me¬ 
chanic’s lien,i* since the lease is merely a chattel real 
vesting in the husband on]> a life estate m trust 
with remainder to the wife.^0 


n. BIGHT TO LIEH 


A, HATUBE OF BIPBOYEMENT 


§ 20. In General 

In order to establish a mechanic’s Hen it Is u«uaMy 
necessary that the materials furnished or labor performed 
should have gone into semethirg which has attached to. 
and become a part of, the reahy, whether the value of 
the realty must ha/e been increased depends on the stat¬ 
ute under which the lien la claimed. 

In order to establish a mechanic's hen it is usually 
necessary that the materials furnished or labor per¬ 
formed should ha\e gone into something which has 
attached to and become a part of the realty 
\A’hile, under some statutory provisions, it has been 
held that the materials furnished or labor performed 
must have added substantially to the value of the 
realty,12 under ether statutory provisions questions 
of benefit to the owner of the propertyi^ or of the 
enhancement or inciease in the value of the prop¬ 
erty!^ have been held immaterial. 

§ 21. Buildings or Structures and Improve¬ 
ments in General 

a In general 
b. Particular property 


a. In General 

(1) In general 
f2) Improvements 

(1) In General 

The nature of the building, structure, or Improvement 
for which a mechanic's lien may ba acquired depends 
entirely on the terms of the particular statute under 
which the lien is claimed. 

The nature of the building, structure, or improve¬ 
ment for which a mechanic’s lien may be acquired 
depends entirely on the terms of the particular stat¬ 
ute under which the lien is claimed Thus a me¬ 
chanic's lien may be conferred for the performance 
of ser\ices, as discussed infra §§ 34-39, or for the 
furnishing of materials, discussed infra §§ 40-44, 
in the erection or construction, discussed infra § 

22, alteration, addition, or repair, discussed infra § 

23, of certain buddings, structures, or improvements 
specifically mentioned, ^5 or any building,!® struc¬ 
ture,^! or improvement,!® depending on the partic¬ 
ular statutory provisions invoh ed. 

A “building,” w'lthin the meaning of mechanics’ 
hen laws, has been held to be an edifice constructed 
for use or convenience, as a house, church, shop. 


7- Ill—Franklin Sjv Bank v Tay¬ 
lor, 23 XE 307. 131 111 376 
40 CJ p 64 note 49 
Contract with trustee see infra S 
70 

8. Kan—^Pond v Hairison, 152 P 
665, 96 Kan 542, LiRA.1916B 1264 

•- Conn —linannery v. Rohnnayer, 
49 Conn 27 

l(k Conn—Flannery v Rohnnayer, 
supra. 

11. Del —Corpus OUzla oitsd In 
Girdler Corporation v. Delaware 
Compressed Gas Co, 188 A 4S0. 

482, 7 WWHarr 344 

Mont—Caird Engineeiinsr Works v 
8aven-Up Gold Minin; Co, 111 P 
2d 267, 111 Mont 471. 

40 CJ p 64 note 69. 

JSL Del —Corpus jhirls olted In 
Girdler Corporation ▼. Delaware 
Compressed Gas Co, 188 A. 480, 

483. 7 W W Harr 84A 
40 C J. p 64 note 60. 
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Destruction or remo'val of building 
or improverrent as giving right to 
lien see infra 8 21 

Enhancement of value as underlying 
princ.ple of statutes conferring 
lien see supra 8 3 

13. Cal—^Hardwood Interior Co, 
Inc V Bull, 140 P 702. 24 Cal 
App 139 

Non beneficial alteration of property 
see infra 8 23 

14. NM—Albuquerque Lumber Co 
V Montevist Co, 88 F2il 77, 89 
N.M 6 

40 CJ p 64 note 62. 

Znoreasa In value not indispensable 
Increase m value of property as 
result of impiovements has been 
held not Indispensable as condition 
to attachment of mechanic'B lien for 
labor and material furnished 
Nev —^Nichols v Levy, 82 P 2d 120, 
63 Nev 810 

NM—^Albuquerque Lumber Co ▼. 
Montevist Co, 88 P 2d 77. 39 N 
M 6 


Where no quoillon of other en^ 
eumbronoes is involved, an enhance¬ 
ment in the value of the re?ltv im¬ 
proved has been held not necessary 
—Overhead Door Co of Illinois v. 
Bernstein, 3 N E 2d 169. 283 111 App 
587. 

15. Me—^Baker v Waldron, 42 A. 

225, 92 Me 17. 69 Am S R 483 
40 C.J p 63 note 69 

16L Cal—^Hardwood Interior Co, 
Inc V Bull, 140 P. 702, 24 Cal App 
129 

Conn —Waterbury Lumber & Coal 
Co V Asterchinsky, 87 A 739, 87 
Conn 816, Ann Cas 1916B 613. 

17. CaJ.—Williams v Mountaineer 
Gold Min Co, 34 P. 702. 103 GaL 
134, reheard 86 P 388. 102 CaL 184 
Or—McCormack v. Bertachlnger. 287 
P 863. 116 Or 260. 

1& Iowa—^National Life Ins. Co. v. 

Ayres. 82 NW. 607, 111 lows 200. 
40 CJ. p 65 note 72 
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etc, attached to, and becoming part of, the land.^^ 
It has been held not to include every species of erec¬ 
tion on land,^0 such as fences, gates, or other like 
structures.21 An “appurtenance,” as used in a stat¬ 
ute allowing a lien for materials furnished or serv¬ 
ices rendered in the construction of a building or 
any of its appurtenances, has been held to cover 
what might not otherwise be deemed to belong to 
the building 22 

The fact that a building is erected, or an addi¬ 
tion is made thereto, for the purpose of being put 
to an unlawful use has been held not to prevent a 
person furnishing labor or material therefor from 
acquiring a mechanic's lien^^ unless he had knowl¬ 
edge, at the time, of the intended use 24 However, 
It has also been held that one furnishing materials 
to another to be used on certain realty is charged 
with knowledge of the existing zoning regulations 
relative to such realty and may not assert a lien 
based on such person’s violation of the ordinances 
in building a structure with such materials,25 since 
the one furnishing the materials is not excused from 
inquiring into what use is to be made of the ma¬ 
terials and the legality of such use .20 

“Structure” The meaning of the word “struc¬ 
ture,” as used in a statute authorizing a lien for la¬ 
bor performed or materials furnished in connection 
with the creation, improvement, or repair of a 
structure, is to be ascertained by referring to the 
meaning of the words assoaated with it,27 and 
where all the associated terms designate classes of 
property attached or appurtenant to, or a part of. 


the land, the word “structure” is to be likewise re¬ 
stricted,28 notwithstanding it may be susceptible of 
other definitions 29 Under some statutory provi¬ 
sions the meaning of the woids ‘structure” and 
“property” has been held to be the same.®® 

“Other structure” The words “other structure,” 
following an enumeration of particular things in 
mechanics’ lien acts, have been hcM to include all 
objects built on the soil, which are property within 
the constitution, having permanency and put in 
place to accomplish some definite purpose,®^ and to 
comprehend all the properties specifically enumer¬ 
ated,®® and any similar thing constructed, should 
the enumeration prove incomplete.®® However, the 
words have been held to include only objects sim¬ 
ilar to the preceding objects speafically named,®* 
and not to embrace matters not resembling, related 
to, or belonging in, the same class with the struc¬ 
tures or improvements speafically enumerated.®® 

(2) Improvements 

Whara statutory provialona relating to machanice’ 
liens do not expressly daflna the term "improvamant,'’ 
there is a conflict of authority as to its meaning. 

Some statutory provisions expressly define the 
term “improvement”®® However, where the stat¬ 
utes do not define the term the courts are not m ac¬ 
cord as to its meaning. Thus it has been held that 
the term is sjmonymous with “building,”®'^ or means 
an entire building or independent erection®® or such 
a permanent and substantial erection as essentially 
augments the interest which a tenant has in the 
lands.®® On the other hand, it has been held that 


19. NTJ—^Rabb V W P Ellison, 
Inc, 99 A 119, 89 NJLaw 416, 
alQrmed 108 A 1054, 90 N.JLaw 
716 

40 G J p 65 note 78 

‘‘Building" defined generally see 12 
O J S p 878 note 66-p 384 note 49 

20. ns —Central Trust Co v. Cam¬ 
eron Iron & Coal Co, CX! Iowa, 47 
F 136 

40 C J. dp d5 note 74 

SI. Mass —Truesdell v Gay, 1*8 
Gray 811 

Fences generally see infra subdiYl- 
slon b (8) of this section 

22. Conn —Waterbury Lumber & 
Coal Co V. Asterchinsky, 87 A 789, 
87 Conn 816, AnnCaslOlSB 618— 
Balch V ChafCee. 47 A 827. 78 
Conn 818, 84 Am SR. 165 

Appurtenances affected by lien see 
infra i 184 

83. Iowa.—^Dorsey v. Langworthy. g 
Greene 841, 

22 . Iowa.—Dorsey v, Langworthy, 
supra. 

SB. IlL—Wolthausen v. Lederer. 89 
NE.2d 71. 818 IllJ^ 148. 


S6. lU—-Wolthausen v Lederer, su¬ 
pra 

87. Cal —Corpus Jung quoted In 
Western Electric Co v Cooley, 261 
P 831, 838, 70 Cal App. 770 

Mont—^Bamea v Montana Lumber 
& Hardware Co. 216 P. 285. 67 
Mont 481 

8& Cal —Corpus Stuls quoted In 
Western Electric Co v Cooley. 261 
P 881, 888. 70 Cal App 770 

Mont—^Barnes v. Montana Lumber 
& Hardware Co. 218 P. 886, 67 
Mont 481 

89. Cal —Corpus Jtizls quoted In 
Western Electric Co v. Cooley, 261 
P 331. 888, 70 Cal.App 770. 

40 CJ p 68 note 78 

"Structure” defined generally see the 
CIS definition Structure, also 60 
C.J p 666 note 1-p 667 note 17. 

20. Pa.—O'Kane v Murray, 26 Pa. 
Dist 87, affirmed 97 A. 94, 8i52 Pa. 
60. 

31. Cal—Weatem Electric Co. ▼ 
Cooley, 251 P. 831, 79 Cal App 770. 

38. Cal—^Mendoza v Central Forest 
Oo, 174 P. 859, 87 CaLApp 289. 
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33. Cal —^Mendoza v C^tral Forest 
Co, 174 P. 859, 37 Cal App 289 
34b Mich—Healy v Teles, 264 NW 
213. 266 Mich. 684, 92 ALR 749 
35. Idaho —Armitage v Bernheim. 

187 P. 988. 32 Idaho 594 
36L NY—Caldwell v. Glazier, 128 
NYS. 622, 188 App.Div. 826 
40 C.J p 65 note 82 

37. Mo —^Richardson v. Koch, 81 
Mo. 864—Collins y. Mott, 45 Mo. 
100 

"Improvement:” 

Defined generally see 42 C.J.S. p 
416 note 94-p 420 note 81. 

As addition see Infra 6 28. 

A town site la neither a "struc¬ 
ture” nor an "improvement” within 
Comp St 1919, 56 7889, 7844, and is 
not the subject of a lien under these 
sections—Armitage v. Bernheim, 187 
P. 988, 82 Idaho 694. 

88: Iowa—GetcheU v. Allen, 84 
Iowa 669. 

89. Pa—Orth V West View Oil Co., 
28 A 180, 159 Pa 888. 

40 C.X p 85 note 87. 
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the term is not necessarily S3monymous with, or re¬ 
stricted to, buildings,^® and that it may not include 
even an ordinary dwelling house where the words 
with which it IS associated exclude such a construc¬ 
tion In order to support a mechanic’s lien, under 
some statutory provisions, it has been held that the 
work or matenals furnished must permanently im¬ 
prove the land affected As discussed infra § 23, 
there is a conflict of authority on the question 
whether the term includes additions. 

'"Other improvements** It has been held that the 
expression "other improvements,” refers only to 
improvements of a character similar to those previ¬ 
ously mentioned 

Improvements on homestead. Under some con¬ 
stitutional provisions a lien may be allowed for an 
improvement made on a homestead.^^ Although it 
has been held that the improvements for which a 
hen may be allowed need not be made on a resi¬ 
dence used as a home,^^ they must be of a nature 
not inconsistent with homestead use Marking off 
and grading part of a homestead and erecting a 
dwelling house thereon constitutes an improvement 
of the homestead for which mechamcs’ liens may be 
allowed.^7 

b. Farticnlar Property 

(1) Mining and railroad property 

(2) Oil, gas, steam, or electrical property 


(3) Fences and windmills 

(4) Flumes, aqueducts, dams, and bridges 

(5) Wharves, piers, and vessels 

(6) Other property 

(1) Mining and Railroad Property 

Mining or railroad property haa been held to come 
within the meaning of aome general mechanics’ lien stat¬ 
utes relating to structures and improvements 

A mine has been held to be a structure's or im¬ 
provement^® within the meaning of general mechan¬ 
ics’ hen statutes relating thereto. Also a smelter has 
been held to be a mill or manufactory vrithin the 
meaning of a statute giving a hen for the erection 
or improvement of such structures®® In some,®i 
but not other,®® junsdictions a mechanic’s hen has 
been allowed in respect of a railroad, while in still 
other jurisdictions it has been allowed in respect of 
some,®* but not other,®^ railroad property. Thus a 
railway tunnel has been held to be a structure within 
the meaning of a general mechamcs’ hen statute.®® 

(2) Oil, Gas, Steam, or Electrical Property 

Oil, gas, steam, or electrical property has been held 
to be a structure or improvement within some general 
mechanics’ lien statutes. 

A gas plant is such an improvement as will give 
nse to a mechanic’s hen under some statutes ®® Al¬ 
so the statutes include a plant for the generation of 
steam to be distributed under a municipal franchise 


40 . Ala—^Bates v Harte, 2i6 So 49*8. 
124 Ala 427, f82 Am S R 186 

40 O J p 66 note 88 

41. Pa—Appeal of Wetmore, 91 Fa 
276 

40 O J p 66 note 89. 

48 . Cal .—Ogden v Bymffton, 244 P 
832, 198 Cal 161—Gross v Hasel- 
tine, 290 F 678, 107 OalApp 446 
Wlubt oonslatuteB peEiiiaiLsn.t im- 
piovemsiLt 

lU—^Alexander Lumber Oo v. Swin- 
dlehurst 82 NB2d 637, 309 Dl 
App 483—^Westphal v Berthold. 
278 niApp 266 

48 . Ark—^Eastern Arkansas Hedffe- 
Fence Go v Tanner, 58 SW 886, 
67 Ark 156. 

4A Tex—Wilson v. Hinton, 116 S. 

W2d 365, 131 Tex 593 
Homestead as subject to mechanics* 
liens generally see supra S 14. 
Jkapxovements essotiLtlaa to esSstence 
of homestead 

A contract or lien, which excludes 
the Idea of a mere loan and is exe¬ 
cuted in accordance with the for^ 
nudities required by the constitution 
with the purpose and effect of secur- 
ing the necessary labor and materi¬ 
als used m constructing improve- 


I ments on a homestead, will be up¬ 
held, i>articularly where the improve¬ 
ments are essential to the very ex¬ 
istence of the homestead.—^Wilson v 
Hinton, supra. 

45. Tex.—^Atwood v Guaranty 
Const Co, Com App., 68 S W 2d 
685—^Macomber y Home Bldg A 
Loan Co. GivApp, 291 SW 294 

46 . Tex —Atwood v Guaranty 
Const Co. Com App., 68 SW2d 
683. 

Bsasonable use 

The improvements must be rea¬ 
sonably usable with the proper use 
of the property as a homestead — 
Atwood V. Guaranty Const. Co, su¬ 
pra. 

47. Mmn—Gale v Hopkins. 206 N 
W. 164. 165 Mmn 177 

4& Gal —^Helm v. Chapman, 5 P. 
852. 66 Cal. 291. 

Liens incident to working of mines 
see the C J S title Mmes and Min¬ 
erals §5 259-269. also 40 C J p 1163 
note 6-p 1186 note 88. 

49. IT S —Central Trust Co. v. Shef¬ 
field & Birmingham Coal, Iron A 
R Co, CCAla., 42 F 106, 9 LRA 
67 

Okl—^Peaceable Creek Coal Co v. 
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Jackson, 108 P. 409, 26 Okl 1. Ann 
Ca8l912B 1. 

60l Anz —^McAllister v. Benson 
Mining & Smelting Co, 16 P. 271, 
2 Ariz 850 

61. IT S —Ban v Columbia Southern 
R Co, Or, 117 F 21, 64 CCA. 407. 
40 C J p 66 note 7 

Liens for labor or supplies to rail¬ 
roads see the C J S title Railroads 
SS 267-281, also 51 C J p 812 note 
89-p 826 note 32 

B2. Ohio—^Rutherford v Cincinnati 
& P R Co, 85 Ohio St. 559 
40 C J p 66 note 8 

BSi Wis—^HiU V LaCrosse & M R. 

Co , 11 Wis 214 
40 CJ p 68 note 8. 

64L Wis—La Cross & M R Co. v. 
Vanderpool. 11 Wis 119. '78 AmD. 
691 

40 C J. p 66 note 10. 

66b WVa—Atlas Powder Co v. 
Nelson and Chase A Gilbert Co., 20 
SE2d 890, 124 W.Va. 298—Blue- 
field Supply Oo Y M P. Smith 
Const. Co, 177 SB 296, 115 WVa. 
687. 

5& HI —Chicago Smokeless Fuel 
Gas Co. Y. Lyman, 62 111 App. 688. 
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through pipes laid in the streets Electric light or 
po^\er lines, including poles, wires, and insulators, 
have been held within some statutes relating to me¬ 
chanic’s hens for structures or improvements, etc. ,58 
but not within other statutes 59 

Various statutes have been held to include an oil 
well derrick or oil ng®® and an oil refiner;* An 
oil tank has been held to be withm a statute relat¬ 
ing to erections and improvements,58 but not with¬ 
in one relating to buildings.83 

(3) Fences and Windmills 

While fences and windmills may coma within the pro¬ 
visions of some mechanics’ lien statutes, such property 
may not be within the contemplation of other statutes. 

In some jurisdictions mechanics’ liens may be ac¬ 
quired for the construction of fences,®^ at least 
when constructed as appurtenant to a building,®® 
and at the same time®® or when included wuth a 
building in the same contract ®7 However, it has 
been held otherwise under a statute giving a lien 
merely for labor or materials furnished for erecting 
or repairing any “building or the appurtenances of 
any building ”8® A mechanic’s lien has been al¬ 
lowed for a windmill on the ground that it is an “im- 
provement”®9 or an “appurtenance”^® wnthin the 
meaning of the statutes. 


(4) Flumes, Aqueducts, Dams, and Bridges 

Tho provisions of the statute under which a mechan¬ 
ic’s lien IS claimed determine whether a lion will be al¬ 
lowed for flumes, aqueducts, dams, or bridges. 

Mechanics’ liens have been allowed for aque¬ 
ducts,*^^ flumes,^8 and dams ^8 Some statutes do not 
confer a hen for the construction of an irrigation 
system as such,^^ but only for the construction of the 
specific structures comprising it.^® bas been held 
that a mechanic's hen may not be acquired for a 
bridge as a buildmg"® or wharf However, some 
statutes have expressly created a lien on account of 
bridges,^® and have been construed to extend to rail¬ 
road bridges 

(5) Wharves, Piers, and Vessels 

Mechanics’ liens are allowed with respect to wharves, 
piers, or vessels under soma statutes. 

A general mechanics’ lien law has been held not 
to comprehend vessels,®® since, as discussed in Mar¬ 
itime Liens § 5, there are other statutes specifically 
relating to hens on vessels. However, under some 
statutory provisions, a mechanic’s hen may be ac¬ 
quired for a wharf,®! a wharf boat,®® and sheds 
erected on piers.®® It has been both affirmed®^ and 
denied®® that a hen may be acquired on account of 


67. Ind —Wells v Christian. 76 N.E 
ISIS. 165 Ind 662 
40 CJ p 66 note 13 
S3m Cal —Western Electric Co v 
Cooley, 251 P S31, 79 Cal App 770 
40 CJ p 66 note IS 
XSlootrloBl property as "BtraotnraB” 

(1) In general—PVirhes v. Willam¬ 
ette Falls Electric Co, 23 F. 670, 19 
Or. 61, 20 Am S R 793 

(2) An electric power line has 
been held to be a ’’structure" within 
a statute giving hen on building or 
other structure—^Western Electric 
C3. V Cooley, 251 P. 631, 79 Cal App 
770 

63. N.C—^Fulp V. Eernersville Light 
& Power Co, 72 SE. S69, 157 N.C. 
154 

eOu W Va —Showalter v Lowndes, 
49 SE 448, 56 WVa. 462 
Wells see infra 5 30 

61. Fa.—Short v Miller, 14 A, 874, 
120 Pa. 470 

40 C J. p 66 note 17. 

62. U.S.—-American Tank Co. v 
Continental A Commercial Trust & 
Savings Bank, C-CLAArk., 8 F2d 
122 

40 C.J p 66 note IS 

63. Pa.—Seiders & Co International 
Boiler Works v Lewis & Bros 
Co, 7 FaPxSt 278, 21 Pa Co «0. 

ei, Idaho—Arnutage v Bemheim, 
187 P. 988. 82 Idiho 694 
40 O J p 66 note 28. 


66. Mo—Henry V Plitt 81 Mo 237 

W Va —O’Xeil V Taylor, 68 S E 471. 

69 WVa 370 

63. Mo—^Henry v. Plitt 84 Mo 237 

67. Mo —^Marshall v. Archie Bank, 
76 Mo App 92. 

40 CJ p Go note 26 

63. Ul—CanisiUB v Merrill, 65 HI 
67 

Fence as not within term "building" 
see supia subdivision a (1) of this 
section. 

6^ Kan—^Phelps & Bigelow Wind¬ 
mill Co V. Baker, 80 P. 472, 49 
Kan 484. 

TO. Neb—Phelps & Bigelow Wind- 
Mill Co y. Shay, 48 N W. 896, 33 
Neb. 19 

7L Mass—^Naah v. Commonwealth, 
51 NE 863, 174 Mass. 885. 

40 C J. P 67 note 81 

Ditch see infra 9 30. 

72. N J —^Demckson v. Edwards, 29 
NJLaw 468, 476, 80 AmD 220 

40 C J. p 67 note 32 

73. Or —Willamette Falls Transp 
& Milling Co. V. Remick, 1 Or 169 

40 C J p 67 note S3 

74. U.S —Colonial Trust Co. w 
Vale-Oregon Irr. Co., DC Or, 266 
F 393 

76. US—Colonial Trust Co. v. 
Vale-Oiejon Irr Co, supra. 

40 C J. p 67 note 35. 

516 


! 76. WiB —^La C^sse & M R. Cb v 
Vanderpool, 11 Wis. 119, 78 Am.D 
691 

40 C J p 67 note 86 

77. Cal —^BuPt Y. Washington, 8 Cal 
248 

7% Ind—Jenckes v. Jenckes. 44 N 
B 632, 145 Ind 624. 

40 C J p 67 note 38 

79. Ohio—Smith Bridge Co, v Bow¬ 
man. 41 Ohio St 87, 63 Am R 67. 

WiB —Puptell V Chicago Forge & 
Bolt Co, 42 NW 265, 71 Wis 182 

80. Cal—United Iron Works v Out¬ 
er Harbor Dock & Wharf Co.. 141 
P. 917, 168 Cal 81 

40 CJ. p 67 note 40 

8L US —Canton Lumber Co. t 
C ooper, CCAMd, 75 F2d 92 

40 G J p 67 note 42 

What oonstitiilaB wharf 

U S —Canton Lumber Co. ▼. Cooper, 
supra. 

88. Ark —Oalbreath v. Davidson, 85 
Ark. 490, 99 Am D. 333 

40 C J. p 67 note 48. 

83, NY.—Collins v. Drew, 6 Daly 
234, affirmed 67 N.Y. 149. 

40 C J p 67 note 44. 

8A Ind—Olmsted t. McNall. T 
Blackf. 637 

85. N J —Coddington v. Beebe. 81 
NJLaw 477. 
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a floating^ wharf or dock under a statute relating to 
*l3uildings.” 

(6) Other Property 

Whether various kinds of property constitute struc. 
tures or improvements, etc, depends on the statutO'-y 
provisions under which the lien is claimed. 

The mechanics' hen statutes have been held to 
include, among other things,s® an aenal tramway,®^ 
an ice house,®* a structure intended for the shelter, 
use, and convenience of a professional baseball club, 
its agents, players, and patrons,and an amphithe¬ 
ater and framework built on posts firmly imbedded 
in the soil 

On the other hand, hen statutes have been he^d 
not to include a coke oven®i or s\\ings and seats 
erected in a fair ground and park.®^ A kiln has 
been held not to be within a statute relating to 
buildings,*® but, of course, it is within a statute 
expressly naming it** Some statutory provisions 
have been held not to include a mausoleum,*® but, 
under other statutory provisions, a hen may be al¬ 
lowed on the premises where a mausoleum is siiaat- 
ed for the placing of stained glass windows in tlie 
mausoleum 

A ‘‘public improvement” has been held to include 
a schoolhouse*^ and an ice plant.*® 

MtUs and factories. A lien usually may be ac¬ 
quired for labor performed in, or materials fur¬ 
nished for, the construction of mills and factories,** 
the statutes m some states expressly mentioning such 
structures.^ 


Lightning It has been held in some juris¬ 

dictions that a hen may attach for labor and mate¬ 
rials used in the construction and erection of light¬ 
ning rods,® but such a hen has been denied in oth¬ 
er jurisdictions,® and, as discussed infra § 314, in 
still other jurisdictions it has been held to be a 
question of fact, to be determined by the jury, 
whether a lightning rod w'as furnished “in and about 
the erection and construction” of a house, so as to 
give rise to a Lcn 

§ 22. -Erection or Construction 

a In general 

b. Commencement or completion of 
building 

a. In General 

What eonatitutea a construction or erection under 
statutes requiring that an improvement be a construe- 
ticn or erection in orde** that a hen may be allowed 
therefor may be determined by whether or not a new, or 
eubstantially new, building has been put up 

Under some statutory provisions a hen may be 
acquired on property for the construction of a build¬ 
ing thereon * What constitutes construction or 
erection under statutes which do not confer a hen 
for repair or alteration, so that there can be no hen 
unless the improvement in question falls under the 
head of construction or erection, may be determined 
by whether or not a new building has been put up,® 
or, in the case of remodeling, rebuilding, or altera¬ 
tions, whether the old building has lost its identity,® 
or whether the structui e of the building has been so 
completely changed that it may properly be termed 


BOk NT —Reck v Charles B. SaTon. 
Inc. 297 NTS 7, 161 Misc 17 af¬ 
firmed 6 NTS 2d 93, 234 App Div 
781 

A plaster model for a group fur¬ 
nished bv sculptor to contractor to 
be used in guiding stone cutters in 
constructing a pediment over en¬ 
trance of building was furnished for 
or constituted an "improvement" of 
realty under lien law. for which 
sculptor was entitled to a lien — 
Keck V Charles B Saxon, Inc., su¬ 
pra. 

87. Tex—A Leschen & Sons Rope 
Co V. Moser, Civ App, 169 S.W 
1018 

40 C J. p 67 note 48. 

88. Pa.—Thomae v. Smith, 43 Pa. 
68 

40 C J p 67 note 49. 

88. N.J—Rabb t W. P Kllison, 
Inc, 99 A 119, 89 N JLaw 416, af¬ 
firmed 103 A 1054, 90 N J Law 716 
40 C J. p 67 note 60 

88. Neb-—H. W. Cady Lumber Oo v 


Greater American Exposition Co, 
93 NW 961, 4 Neb, Unoff. 268 
40 CJ p 67 note 51 
91. US—Centra] Trust Co v Cam¬ 
eron Iron & Coal Co., C.C.Pa, 47 
F 136 

40 C J p 67 note 52. 

98. Cal—Lothian ▼. Wood, 55 Cal 
159 

40 CJ p 67 note 54. 

93. Pa—Cowdrick v Moms, 9 Pa. 
Co. 813. 

8i. NH—^Lavoie v. Burke, 88 A. 
723, 69 N H. 144 

96. NT—Brown v City Nat Bank. 

131 N T S 92. 72 Miac 201. 208. 

40 C J p 67 note 33. 

96. Wis—Wagner-Larscheid Co. v 
Fairview Mausoleum Co, 208 NW 
241, 190 Wis 367. 

97. Ill —Spalding Lumber Co. v 
Brown. 49 NE 726. 171 lU 487 

81 C J P 265 note 70 [gj. 

9& Ky —U S Cast Iron Pipe * & 
Foundry Co v Henry Vogt Mach 
Co, 206 SW 806, 182 Ky 473 
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99. Wis—^Vilas V McDonough Mfg 
Co. 65 NW 488. 91 Wia 607, 51 
Am SR 935. 30 LRA. 778 

40 C J p 66 note 86 

1. Anz—^McAllister v. Benson Min¬ 
ing & Smelting Co, 16 P 271, 2 
Anz 850 

Ind—Wells V Christian, 76 N.B 618, 
163 Ind 662 

a. Iowa—^Harris v Schultz, 21 N. 
W 22. 64 Iowa 539. 

40 CJ p 66 note 20 

3. Ill—Drew v. Mason. 81 HL 488, 
499, 25 Am R 288 

40 CJ p 66 note 21. 

4. Okl—^Wasa v. Vickery, 18 P.2d 
142, 15S Okl 227. 

B. US —Pusey V Pennsylvania Pa- 
pei Mills, CCPa., 173 F. 684, af¬ 
firmed 185 F. 481, 107 CLOA. 681. 

40 C J. p 67 note 65. 

Om NJ.—Combs V. lilpplnoott, 85 N 
JLaw 481. 

Pa—^In re Sabbaton’s Batata 2 Am. 
L.J. 88 

40 CJ p 68 note 66 



§ 22 

a new building or a rebuilding,*^ even though some 
portion of the old materials may remain in it ^ 

While the adaption of an old structure or other 
improvement to a new or distinct use which effects a 
material change in the interior or exterior thereof 
has been held a construction or erection thereof,^ 
a mere change of purpose of the building is not a 
proper test of the difference between an old and a 
new building 10 Under some constitutional provi¬ 
sions the labor and materials furnished must have 
gone into the "making,or, as discussed infra § 
23, “repairing" of the buildmg or article for which 
the lien is claimed. 

Additions to a building may come within a statute 
relating to erection or construction,provided the 
additions are substantial Work which is in sub¬ 
stance that of new construction after a fire is not 
prevented from constituting erection or construction 
by the fact that a comparatively small part of the 
work, if standing by itself, would properly be classed 
as repairs,^^ it being proper to consider such work 
as a part of the construction of the building or plant 
as an entirety Fainting a house has been con¬ 
sidered a part of the work of finishing and erecting 
iti« 

b. Commencement or Completion of Bnllding 

The right to a lien for work done In the conitruc- 
tion of a building la not dependent on whether the build¬ 
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ing IS actually completed, but on whether the construc¬ 
tion IB commenced. 

The right to a hen for work done in the construc¬ 
tion of a building is not dependent on whether the 
building IS actually completed,^? but on whether the 
construction is commenced.^8 If this is done and 
lienable work is done in aid thereof, the right to a 
hen thereby becomes perfect^® and may not there¬ 
after be defeated by any act of the proprietor.®® 
It has also been held that a right to a hen may exist, 
although, owing to the fault of the owner in aban- 
domng the project, there has been no actual begin¬ 
ning of the improvement.®! The erection of a brick 
house, complete in so far as the brick work is con¬ 
cerned, is an improvement on the premises within 
the meaning of a statute giving a hen therefor.®® 

§ 23. -Repairs, Alterations, and Addi¬ 

tions 

Under acme statutes a lien may be acquired fbr re¬ 
pairs, alterations, or additions to a building. 

Under some of the statutes providing for mechan¬ 
ics’ hens, such a hen may be acquired for repairs®® 
or alterations,®^ but under others no lien may be 
acquired for any repairs to,®® or alterations in,®® an 
old bmlding. Under some statutory provisions a 
mechanic’s hen may not be acquired for repairs to a 
building unless such repairs amount to one fourth 
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7. Mich —^Washtenaw Lumber Co. 
V Beldinr, 208 NW 152, 238 Mich. 
608 

Okl—^Home Buildinsr & Loan AsB’n 
▼. White, 284 P 889, 141 OkL 240 
40 C J p '68 note 67 
Sebnlldixiff on another and lazier 
scale has been held to constitute a 
new buildinff. 

Okl—^Home Building & Loan Aes’n 
V. White, 284 P 889, 141 Okl. 240. 
Pa.—^Miller v. Hershey. 69 Pa. 64— 
J>reisbach v. Keller, 2 Pa 77— 
Shsenberg v Wolf, 86 Pa Super 
169. 

8. Mich—Washtenaw Lumber Co 
▼ Beldlng, 208 NW. 152, 288 Mich. 
608 

Okl—^Home Building & Loan Ass'n 
T WTiite, 284 P. 8S9, 141 Okl 240 
Pa—^Bisenherg v. Wolf, 86 Pa.Super. 
169. 

40 C J p 68 note 68. 

9. Pa.—^Ehsenherg t. Wolf, supra, 
la Mich—Washtenaw Lumber Co 

▼. Belding, 208 NW. 162, 288 Mich 
608 

Pa—^Miller v. Herehey, 59 Pa 64— 
Malone v Hosfeld. 63 Pa.Super 
134 

IL Tex —^McConnell v Frost, Civ 
App, 45 SW2d 777, error refused 
—^Blaok, Sivalls & Bryson v Op¬ 


erator's Oil A Gas Co, Civ App, 87 
•SW2d 313, error diemissed 

Fixtures and interior improvements 
generally see infra §3 26-80 

IS. Fa—^Miller v Hershey, 69 Pa. 
64—Bisenberg v Wolf, 86 Fa.Su¬ 
per. 169. 

40 C J p 88 note 70 

Additions generally see infra 9 28 

13. Pa.—Miller v Hershey, 69 Pa 
64—Sjisenberg v. Wolf, 86 Pa Su¬ 
per 169 

40 C J p 88 note 71. 

lA Fa —^Union Savings & Bldg 
Ass'n V. Vahle, 84 A. 407, 235 Pa 
486 

15. Pa.—Union Savmgs & Bldg 
Ass'n V. Yahle, supra. 

la lU—Martins y. Nelson, 61 HI. 
422. 

17. Wls—Fitzgerald v Walsh, 82 
N.W 717, 107 Wis 92, 81 Am S R 
824. 

Bxcavation or foundation without 
superstructure see infra 8 26 

la WiB—^Fitzgerald v Walsh, su¬ 
pra 

Lien ae attaching on commencement 
pf building see intra fa 179 

19. Me—Baker v Waldron, 42 A. 
225, 92 Me 17. 69 Am S R 483. 
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Wls—^Fitzgerald v. Walsh, 82 N.W 
717, 107 WiB 92, 81 Am S R 824. 

sa Wis—^Fitzgerald y. Walsh, su¬ 
pra. 

40 C J p 68 note 79 

8L Minn—Lamoreaux y. Andersch, 
150 N W 908. 128 Minn. 261, \L R.A 
1916D 204. 

40 C J p 68 note 80. 

sa Ga.—Gfuklll y. Davis, 68 Oa 
646 

S3. HI—^Fehr Constr. Co y. Postl 
System of Health Buildmg, 124 N. 
E 815, 288 HI 684, 642 

Pa—Heller y Millie, Com PI, 60 
Lane Rev 416, 61 York Leg Rec. 41 

40 C J p 69 note 88 

Interior improvements generally see 
infra 8 26. 

"Movmg" a buildmg see intre. 8 24. 

sa Or—^Matthlesen v. Arata, 60 F. 
1015, 82 Or 842, 67 Am SR. 535. 

40 C J. p 69 note 84. 

sa Miss—^Elrk y. Taliaferro, 16 
Miss 764. 

sa NJ.—^Updike y Skillman, 27 N. 
JLaw 181. 

40 CJ p 69 note 86 

Alterations ab constituting a new 
building see supra 8 23. 
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§ 25 


of the entire value of the building.27 Under some 
constitutional provisions, the labor and materials 
furnished must have gone into the “making,’* as dis¬ 
cussed supra § 22, or “repairing^’ of the building or 
article for which the hen is claimed *8 

A mechanic’s hen for additions may be acquired 
under a statute expressly allowing it.29 A hen for 
additions may be acquired under a statute relating 
to improvements,®® but the contrary has also been 
held®i It has been held that the term “improve¬ 
ment,** within the meaning of a mechanic’s hen stat¬ 
ute, is used in the sense of an addition to property 
rather than in the restricted sense of improvement 
by repair 3® Further, a statute relating to improve¬ 
ments has been held not applicable to temporary and 
insignificant additions.®® 

§ 24. -Removal or Destruction 

Under eome etatutee a mechanic's lien may be ac¬ 
quired for moving or tearing down a building or a part 
thereof. 

Under some statutes a mechanic’s lien may be ac¬ 
quired for moving a building,8^ but under other 
statutes a hen will not be allowed.®® While it has 
been held, under a statute allowing a hen for the 
“removal of any building,” that a hen may be ac¬ 


quired for tearing down a building or a part there¬ 
of and hauling it away,®® ordinarily no hen arises 
for simply tearing dovm or wrecking and remov¬ 
ing a building or a part thereof 3“^ However, while 
there is some authority to the contrary,®® it has been 
held that where improvements for which a lien can 
properly be obtained are made, and the work of 
tearing dowm old structures or parts thereof, and re¬ 
moving the debris, is a necessary part of the mak¬ 
ing of the improvements, such work may be includ¬ 
ed m the hen,®® and that the hen may also attach 
where under the contract the old material is to be 
used to erect a new building.^® 

§ 25. -Excavations and Foundations 

The right to a mechanic's hen for an excavation 
usually depends on the purpose for which it was made, 
and excavations and foundations for a building or other 
Improvement may give rise to a hen although the build¬ 
ing IS not completed. 

Ordinarily the right to a lien for an excavation 
depends on the purpose for which it was made.®^ 
Excavations and foundations for a building®® or 
other improvement®® may give nse to a hen even 
though the building is not completed®® or even 
though the project is abandoned and no superstruc¬ 
ture IS erected,®® but as to the latter proposition 


27. Md —Parker ▼ Tilghman v 
Morgan, Inc, 183 JL 224, 170 Md 7 
40 C J p d9 note 8*8. 

SSL Tez—^McConneU ▼ Frost, Civ 
App, 45 SW2d 777. error refused 
—Black, Sivalls & Bryson v Op¬ 
erators* Oil & Gas Co, Civ App i 
87 SW.2d 818, error dismissed, 
not part of improvement 

Furnishing labor for construction 
of cyclorama foreground, and labor 
and matencUs for illuminating build¬ 
ing and cyclorama, was held not 
''making** or “repeuring** of cyclora¬ 
ma, hence furnishers had no lien 
thereon, where cyclorama never be¬ 
came part of Improvements —^Mc¬ 
Connell V Frost. Tez Civ App, 45 S 
W 2d 777, error refused 

29. X J.—Tiake & Risley Co. v Still, 
144 A. 110, 7 N J Misc 47. 

40 C J p dO note 69 

Substantial additions as erection or 
construction see supra S 22. 

What oonatltatas sAditloiL 

(1) In general.—^Updike v Skill- 
man. 27 NJLiaw 181—40 O J. p 69 
note 89 [a] 

(2) Construction of rooms without 
changing lateral frontage, has been 
held not addition for which lien can 
be acquired—^Lake & Risley Co v. 
Still, 144 A. 110, 7 NJMisc 47. 

30. Ala—Wlmberley v Mayberry, 
10 So 157, 94 Ala. 240, 14 LRA 
305. 


31. Colo—Church v. Smithea, 35 P 
26-7. 4 Colo App 175 

Iowa—Getchell v Allen, 84 Iowa 
659. 

32. Mont—^Interstate Lumber Co v. 
Rider, 19 P 2d 644, 93 Mont 489 

38. Pa —Orth v West View Oil Co, 
28 A. 180, 159 Pa 888. 

40 C J p 69 note 93. 

34i Wis —^Findorff v Fuller & John¬ 
son Mfg Co, 248 XW 766, 212 
Wis 865 

40 CJ p 70 note 95. 

Removal of fixtures see infra {26. 

3Bk Ill —Stephens v. Holmes, 64 
Ill 836 

40 C J p 70 note 96 

33. WiB—^FindorfC v Fuller & John¬ 
son Mfg Co, 248 XW 766, 212 
Wis 265. 

Basing sad removal of port of 
bwlfling and carrying away of dd- 
bns has been held "removal of build¬ 
ing’* within mechanic’s lien statute, 
the words **removal of building,** 
within such a statute, should not he 
limited merely to removal of Imild- 
ing as umt to another location — 
Findorfl v. Fuller & Johnson Mfg 
Co., supra. 

37. Mo —Corpus atuds quoted In 
Arthur Morgan Trucking Co. v 
Shartzer, 174 SW2d 226, 229, 287 
Mo App &S6 

XT.—Goldberger-Raabin, Inc. v. 74 
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Second Ave Corporation, 169 XH 

405, 252 XT 33'6 

Wash —^Bon Marche Realty Co v 
Southern Surety Co, 278 P >679, 
152 Wash 604, 63 ALR 1246 
40 C J p 70 note 97. 

8a Wash—Sound Transfer Co. v 
Phinney Realty & Inv. Go, 128 
P. 1047, 71 Wash 473 
39 , Mo —OOzpcs Juris quoted la 
Arthur Morgan Trucking Co v 
Shartzer, 174 SW2d 226, 229, 237 
Mo App 535 

XT—Goldberger-Raabin, Inc, v 74 
Second Ave. Corporation, 169 XBl 

406. 252 XT. 3J6 
40 C J p 70 note 99 

4a Mass —^Whitford v. Xewall, 2 
.Ulen 424. 

Rebuilding as erection or consti ac¬ 
tion see supra 5 22. 

41 . Minn—Colvin v Weimer, 66 X. 

W 1079, 64 Minn 87 
4a Pa—^McCristal v Cochran, 28 A. 

444, 147 Pa 225. 

40 C J. p 70 note 6. 

4a Minn—Colvin v. Weimer, 66 X. 

W 1079, 64 Minn 27. 

44 . Mass—Somerville v Walker, 47 
X.B 127, 168 Mass 888 
40 CUT. p 70 note 6. 

4a Minn —Stravs v. Steokbauar, 
161 XW 259, 186 Minn 69 
Mo —Carroll Contracting Co v. New¬ 
some, 210 SW. 114, 201 Mo.App. 
117. 
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there is also authority to the contrary An exca- 
yation for a building, made in violation of an ordi¬ 
nance requiring a building permit by one who knows 
such permit is rcquii ed, does not give rise to a hen 
therefor.^7 excavation made other than for the 

purpose of making an improvement on the land,^* 
such as one made solely for exploration purposes,^^ 
does not give nse to a lien. It has been held that 
the mere earthwork of a railroad cannot be regard¬ 
ed as a structure within the meaning of a general 
mechanics* hen statute,®® 

§ 26. Fixtures and Interior Improvements 

Under numerous mechanics’ lien statutes a lien may 
be allowed for Interior improvements and fixtures, that la. 


articles which were at one time personal property, but 
which are so attached to the realty as to become a part 
thereof; ordinarily, however, a lien will not be allowed 
for trade flxturea. 

Under numerous mechanics’ lien statutes a hen 
may be allowed for fixtures,®^ that is, articles which 
were at one time personal property, but which are 
so attached to the realty as to become a part there¬ 
of ®® On the other hand, a mechanic’s hen may not 
be acquired in respect of articles which are not so 
attached to the building or land as to become a part 
thereof®® and which consequently have not lost their 
character as personalty.®^ As a general rule me¬ 
chanics’ hen statutes do not allow a hen for trade 
fixtures®® or chattels, fixtures, improvements, or ad- 


46. Pa—Mguire v. Keller, 68 Pa 
Super 279 

40 C.J p 7n note 7. 

47. Ill —Bairatow v Northwestern 
University, 5 N E 2d 269, 287 111 
App 424 

48. Minn—Colvin v Welmer, 65 N 

W. 1079. 64 Minn 37. 

48. Minn—Colvin y. Welmer, su¬ 
pra. 

40 C J p 70 note 9. 

BO. Ky—^Hagan ▼. English, 6 Ky 
Op 467. 

61. Ill —Johns-Manville Corpora¬ 
tion of Delaware v La Tour D Ar¬ 
gent Corporation, 277 111 App 503 

Ind —Menzenberger v American 
State Bulk. 198 NK 819, 101 Ind 
App 600 

Minn—Knutf Woodwork Co v Zo- 
talis 6 N W.2d 264. 213 Minn 204 
Nev—Corpus Jons o!t3d m Iteno 
Electrical Works v Ward, 274 P 
196, 197, 31 Nev 291. 62 A L R 247 
KM-Corpus JniiB cited In Porter 

X. umber Co v Wade, 32 P2d 819, 
820. 38 N M 333 

Pa—Jennings v Dubnitsky, Com PL, 
43 LackJur 68 

Wash —Westinghouse Electric Sup¬ 
ply Co V Hawthorne, 150 P.2d 63. 
21 Wash 2d 74 
40 C J. p 70 notes 14, 17. 

62. Minn—Ustruck v Home Ass’n, 
207 N W 824, 166 Minn 183. 

Nev —Cozpna Juris dted in Reno 
Electrical Works v Ward, 274 P 
196, 187, €1 Nev. 291, 83 A.LR 
247 

NM—Ooxpns Jnxls dted la Porter 
(Lumber Co. v Wade, 32 F2d 619. 
620, 88 N M 833 
40 aJ. p 70 note 18 
Oonstraotlve attaolimect 

(1) It has been held that It is not 
absolutely necessary that an article 
be actually fastened to the freehold 
In order to make it a part thereof — 
Reno Electrical Works v Ward, 274 
P. 196, 61 Nev 291, 62 ALR 247 
<8) Constructive annexation or at¬ 


tachment to the realty may be suf- 
tcient 

Minn—^Willcox Boiler Co v Mes¬ 
sier. 1 NW2d 130 211 Minn 804 
N Y —Sherw in v Benevolent & Pro- 
tective Order of Elks, Brookl\n 
Lodge No. 22. 265 N.Y.S. 14, i:S 
Misc 452 

40 CJ p 70 note 18 [a]. 

Uan held allowabls 

(1) In general—^Woodllng y 
Westport Hotel Opeiating Co, 63 S 
W2d 207. 227 Mo App. 12J1—40 CJ 
p 70 note 18 [b] 

(2) For Iron grill work and curtain 
poles and rods attached to walls or 
woodw'ork by screws and not remov¬ 
able without damage to the house it¬ 
self —^Menzenberger v American 
State Bank, 198 NE. 819, 101 Ind 

4pp 600 

<3) Sound-proofing of ceiling and 
walls of a building where numerous 
holes were made in the plaster fur 
bolts used in fastening the tile and 
other materials in place—Johns- 
ManMlle Corporation of Delaware v 
La Tour D'Argent Corporation, 277 
111 App 508 

(4) For booths built into and se¬ 
curely fastened to floors and walls 
of building so as to become perma¬ 
nently attached thereto —Sandberg 
V Bums. 270 NW. 675, 198 Mmn 
472. 

(5) For electrical wiring and ac¬ 
cessories and appliances used in con¬ 
nection therewith, whether unpro¬ 
tected or in conduits or otherwise 
covered, which are attached to build¬ 
ing and hence to realty, even though 
building 18 of single construction — 
VVestinghouse Electric Supply Co v 
Hawthorne, 150 P.2d 66, 21 Waah.2d 
74 

53. Ind —Oozpnji Jnzls dted in 
Menzenberger v. American State 
Bank, 198 NE 819, 825, 101 Ind 
App 600. 

Pa —^Philadelphia Oas Range Com¬ 
pany V. Shallcross, 20 PaDist.& 
Co 118. 


'Wash—Westmghouse Electric Sup¬ 
ply Co V Hawthorne, 150 P 2d 65, 
21 Wash 2d 74 
40 C J p 70 note 19 
£ien held not ailowaUa 
(1) In general 

US—In re Danville Hotel Co, DC. 
Ill. 83 F 2d 162, affirmed in part 
and reversed in part on other 
grounds CC\, 38 F2d 10 
Ind —Menzenberger v Amencan 
State Bank. 198 NEL 619, 101 Ind. 
App 600 

40 C J p 70 note 19^[a]. 

(3) Small articles of household use 
which any householder may buy In 
the market and attach to the wall 
where desired in his house have been 
held not to be lienable items—^A Y. 
McDonald Mfg Co v Newslone, 244 
NW 806, 187 Minn 237 

54. Ind—Corpus Juris cited m 
Menzenberger v American State 
Bank. 193 NE. 819, 825, 101 Ind. 
App 600 

40 C J p 71 note 20. 

55. Ill—Crowley Bros ▼ Ward, 64 
N E 2d 753, 822 111 App 687 

Minn—Willcox Boiler Co v Messier, 
1 NW2d 130 211 Minn 804 
Nev—Corpus Juris cited m Reno 
Electrical Works v "Ward, 274 P 
196, 197, 61 Nev. 291, 68 ALR. 
247 

N M —Corpus Juris dted in Porter 
Lumber Co. v Wade, 18 P.2d 819, 
821, 38 NM 333 
40 C J p 71 note 21, 

Articles held trade fixtures 

(1) Bowling alleys have been held 
to be trade fixtures although they 
are removable without material inju¬ 
ry to floor of building, and are nec¬ 
essary to enable leasees of building 
to carry on their business—Porter 
Lumber Co v. Wade, <88 P.2d 819, 88 
NM 888 

(2) Other articles see 40 CJ. p 71 
note 21 [a]. 

JL USBOUZl 

(1) It has been held that « Hen 
may be acquired for Ixuprovements 
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ditions which a tenant may remove during his ten- i 
ancy or at the expiration thereof 56 However, 
where no rights of a tenant are involved, it has been 
held that the doctrine of trade fixtures may not be 
invoked as against a claimant otheru>ise entitled to 
a lien 5"^ Rules governing fixtures geneially have 
been held applicable in determining whether any 
particular article of personalty has become a fix¬ 
ture 58 

Partitions placed in a building to make it suitable 
for a different use have been held to constitute an 
improvement and not a repair so as to be henable 
within a mechanics' hen statute allowing hens for 
improvements 59 A hen has been denied for the 
taking down of fixtures, and putting them up in an- 


I other store 5® Also the cutting, removal, and stor¬ 
age of pipe to be used later in the same building 
when removed to another lot is not henable as work 
on a new building subsequently begun on the old 
site 61 Papering or decorating a house may be 
henable as an “improvement” of the building.62 

Doors, K'lndott'j, arid mirrors. A mechanic's lien 
has been allowed for window frames.®^ sash,®* and 
glass,65 as \\ ell as for wundow and door screens man- 
ufactured for, and fitted to, a building,®® but not for 
window shades.®*^ Doors, placed in a building to 
make it suitable for a different use, have been held 
to be an improvement and not a repair, so as to be 
henable under a mechanics’ hen statute allowing 
hens for improvements ®® A hen may exist for 


enhancing the value of a leasehold, 
whether or not such improvements 
are trade fl^turee—Raithel v Ham- 
iltun-Schmidt Surgical Go, App, 48 
S VV 2d 79 

(2) However, it has also been held 
that a trade fixture is not subject to 
a mechanic's hen for the reason that 
It Is not part of the realty—Carroll 

V Shooting the Chutes Co 85 Uo 
App 66J—O’Brien Boiler Works Co 

V Hiydock. 59 Mo App 653 

68. Minn—Willcox Boiler Co v 
Messier, 1 N W 2d 130, 211 Minn 
S04 

Nev —Ooepns Jnsls cited la Reno 
tElectrical Worts v Ward, 274 P 
196, 197, 51 Nev 291, 63 AL.H 
247 

NM—Oorpas JUxls dtsd ta Porter 
L.umb3r Co v Wade, 82 P 2d 819, 
831, 88 N M 333 
40 C J p 71 note 22 
87. Minn—Willcox Boiler Co v 
Messier. 1 N W 2d 130. 211 Minn 
304 

68. Ind—Menzenberger v American 
State Bank, 198 N £ 819, 825, 101 
Ind App 600 

Pa.—Jennmge v Dubnltsky, Com FI, 
43 LackJur 53 

40 C J p 71 note 24. I 

Xb.tantiOB ganaraUy 

(1) Ordinarily in determining 
whether an article has become a part 
of the realty, e/fect will be given to 
the intention ivlih which it was 
placed on land or in a building 
Cal—^Hammond Lumber Co v Gor¬ 
don, 258 P 612, 84 Cal \pp. 701 

Mo—Security Stove A Mfg Co v. 
Stevens. 9 SW2d 808, 222 Mo App 
1029 

Kev —^Reno Electrical Works v. 
Ward, 274 P. 196, 51 Nev. 291, 63 
ALR 247. 

40 CJ p 71 note 24 [b] 

(2) Intention of the one annexing 
article to realty has been held con¬ 
trolling in case of doubt as to wheth¬ 
er article Is fixture, if intention to 
make It permanent accession to real¬ 


ty affirmatively and plainly appears 
—Portei Lumbf*r Co v Wade, 33 P- 
2d 819. 38 N M 333 

(3) Fact that an article was spe¬ 
cially constructed or fitted with a 
view to Its location and use in the 
particular building tends to show 
that It was Intf^nded to constitute a 
part of the building so as to entitle 
one providing the article to a lien on 
the building—Knoff Woodwork Co 
* Zotahs. 6 NW2d 264, 213 Minn 
204 

(4> Where words and acts conflict, 
the intention of the parties is best 
dotennined hv their acts so that 
title to automatic sprinkler system 
installed in original construction of 
building passed to owner ti^ereof so 
as to entitle party instnllmg it to 
mechanic's lien although liailment 
lien contract provided that title 
should not pass, or spraratus be¬ 
come part of realty until fully pa d 
for—Clavton v. Lienhurd, 167 A. 331, 
312 Pa 433 

Ooaoeaied oz tmdisolossd pnzposs or 
Intent 

(1) It has been held that one may 
not be deprived of a lien for some¬ 
thing which would ordinarily be¬ 
come part of the realty by the con¬ 
cealed purposes of persons respon¬ 
sible for construction —Hammond 
Lumber Co v Gordon, 258 P. 612, 84 
Cal App 701 

(2) In determining the intention 
of an owner of property as to wheth¬ 
er materials claimed to be Henable 
were placed on the building as fix¬ 
tures, the court is not bound by his 
undisclosed purpose or intent—Se¬ 
curity Stove & Mfg Co v Stevens, 
9 SW2d 808, 222 Mo App 1029 
Fastlonlar rules held ap]>lloable 

(1) The rules of law applicable 
as between a mortgagor and mort¬ 
gagee of realty 

Mo—Security Stove ft Mfg. Co. v 

Stevena, 9 S.W 2d 808, 223 Mo App 

1029 

Wash —Westlnghouse Eleotno Sup¬ 
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ply Co V Hawthorne, 150 P 2d 66, 
21 Wash 3d 74 

40 CJ p 71 note 24 [a] (3). 

(2) The rules of law applicable 
as between vendor and vendee of 
realty 

Mo—Security Stove ft Mfg Co. v- 
Stevens, supra 

Wash —Westlnghouse Electric Sup¬ 
ply Co V Hawthorne, supra. 

40 CJ p 71 note 24 [a] (2) 
Partlonlar miss held Inapplicable 
(1) The rules of law applicable 
as between a landlord and tenant — 
Westlnghouse Electric Supply Co. v. 
Hawthorne, supra—40 C J p 71 note 
24 [a] (1) 

(3) Other rules see 40 CJ p 71 
note 24 [a] (4) 

59. Minn—^KnofP Woodwork Co v 
Zotaljs, 6 NW2d 364, 213 Minn 
204 

60. NY—A P Bngelhardt v Ben¬ 
jamin. 89 N Y S 81, 6 App Div. 
475 

61. Conn —^Hillhouse v. Duca, 125 A. 
867. 101 Conn 93 

68. Cal—La Gull v. Mallard, 27 P. 

294, 90 Cal 873 
40 C.J p 71 note 27. 

63. NY —Western Sash, Door ft 
Lumber Co v Gaul Constr Co, 
126 N YS 1110 

eft NY —^Western Sash, Door ft 
Lumber Co. v. Gaul Constr Co, 
supra 

65. NY—Spitz V Brooks, 206 NY. 
S. 813, 210 AppDiv 438—Western 
Sash, Door ft Lumber Co v. Gaul 
Constr Co. 136 NYS 1110 

66. Iowa—Spahn ft Rose Lumber 
Co V. Eella, 192 N.W 243, 196 Iowa 
565 

40 CJ p 71 note 8L 

67. NY.—Spitz V. Brookg, 206 N.Y. 
S 813, 210 AppDiv 438 

68: Minn—Enoff Woodwork Oo. t. 
ZotaJls, 6 N.W.2d 264, 218 Minn. 
204 
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mirrors set in a as well as for a mirror 

case/® but not for mirrors in removable frames 

§ 27. -Apparatus for Heating, Cooking, 

Lighting, or Water Supply 

a. Heating or cooking 

b. Lighting 

c. Water supply 

a. Heating or Cooking 

Ordinarily a mechanic’s lien may be allowed for 
furnaces, heaters, stoves, ranges, or other equipment for 
heating oh* cooking purposes where they are installed in 
a house or other building and attached thereto with the 
intention of making them a part of the building. 

Although there is some authority to the con- 
trary,'^2 ordinarily a mechanic’s lien may properly 
be claimed for furnaces, heaters, stoves, ranges, or 
other equipment for heating or cooking purposes 
where they are installed m a house or other building 
and attached thereto with the intention of making 
them a part of the building.^* Thus it has been held 
that gas ranges installed in apartments and connect¬ 
ed with a fixture placed therein are fixtures for 
which a lien may be alio wed,and the fact that the 
ranges can easily be disconnected and are of a gen¬ 
eral design has been held not to disprove their char¬ 
acter as lienable fixtures However, it has also 
been held that a gas range connected with the realty 
by a gas supply pipe is not a lienable fixture,7® and 
that portable stoves, ranges, or heaters are not with¬ 
in the lien laws,*^? even though furnished durmg the 
construction of the building*^® or provided for in 
the original contract 


A lien may not be allowed for furnishing a fur¬ 
nace where the transaction was merely a sale of a 
furnace as personal property®® or where it is not so 
attached to the realty as to lose its character as 
movable personal property.®^ A hen has been de¬ 
nied for a cover for a stovepipe flue.®® A steam 
sterilizer, attached to a building but easily remov¬ 
able therefrom, has been held not to constitute a 
fixture for which a lien may be allowed.®® Connec¬ 
tions furnished for heating equipment have been 
held not to be subject to a hen unless such connec¬ 
tions were intended to become part of the premis¬ 
es.®^ 

b. Idghtuig 

Mechanics’ liens have been allowed for lighting equip¬ 
ment installed In a building, but the authorities differ 
as to whether a lien may be allowed for the installation 
of lighting fixtures, such as globes, chandeliers, eta 

A mechanic’s lien has been allowed for a gas ma¬ 
chine,®® electric wires,®® conduits,®^ and switches®® 
installed in a building, and for an electzic sign at¬ 
tached to a theater.®® While it has been held that 
a mechanic’s hen is not allowable for the installa¬ 
tion of gas or electric lighting fixtures, such as 
globes, chandeliers, etc.,®® it has also been held that 
a hen may be allowed for such fixtures.®^ Fluores¬ 
cent fixtures furnished for the use of a house have 
been held to constitute materials of a sort which 
may be the subject of a lien,®® but electric bulbs 
have been held not the proper subject of a hen®® 
A hen for furnishing materials in providing a ho¬ 
tel with an electric lighting plant has been held not 


69. NT—^Ward v Eilpatnck, 86 N. 
Y 418, 89 AmR 674—^McKeage y. 
Hanover Fire Ins Co., 81 NT 88, 
87 AmR 471. 

TOl Mo—TV oodling v Westport Ho¬ 
tel Operating Co., 68 8.W2d 207, 
227 MoApp 1231. 

71. NT—^VOgel V. Fairand, 65 N 
T S. 077, 26 Misc. 180 

75. Me—^Lambard v Pike, 88 Me 
141. 

40 C J p 72 note 42. 

73. Mich—^Peninsular Stove Co v 
Young, 226 NW. 226, 247 Mich 
580 

Mo—Security Stove & Mfg Co. v 
Stevens, 9 S W 2d 808, 222 Mo App 
1029. 

40 CJ p 71 note 41 

74. Mich—^Peninsular Stove Co v 
Young, 226 NW 226. 247 Mich. 680. 

76. Mo—Security Stove & Mfg Co 
V. Stevens, 9 S.W.2d 808, 222 Mo 
App 1029. 

76. Pflu—Philadelphia Oas Range 
Company v. Shallcrosa, 20 Pa.DiBt 
ft Co 118. 


77. Mass —^Boston Furnace Co v 
Dlmock^ 88 NH 647, 168 Mass 
662 

40 C J p 72 note 46 

78. Colo—^Michael v Reeves, 60 P 
677, 14 Colo App 460 

Mass —^Boston Furnace Co v Dl- 
mock, 88 NB 647, 158 Mass 662 

79. Pa.—^Harrison v. Women's Ho- 
mcBopathlc Ase’n, 19 A 804, 184 Pa 
658, 19 Am SR. 714—Philadelphia 
Gas Range Company v. Shallcrosa, 
20 PaDist ft Co 118. 

aa Mass—Turner v. Wentworth, 
119 Mass 459 

81. Colo—^Michael v. Reeves, 60 P. 
677, 14 Colo App 460. 

40 C J p 72 note 44. 

88. Mont—^Missoula Mercantile Co 
V O’Donnell, 60 P 594, 24 Mont 
66, rehearing denied 60 P 991, 24 
Mont 65 

88. Mo—Woodling v Westport Ho¬ 
tel Operating Co. 63 SW2d 207, 
227 MoApp 1281 

84. Ill—Daly v Ling, 248 UlApp 
104. 


86. Pa—Light Co. v. Gill, 14 Pa.Co. 
6 

80. Wash —^Westinghouse Blectnc 
Supply Co V Hawthorne, 160 P2d 
65, 21 Wash 2d 74 

40 CJ p 72 note 69. 

Blectno light poles, wires, and insu¬ 
lators generally see supra i 21 

87. RI—Scannevin v Consohdated 
Mmeral Water Co, 65 A. 674, 26 
RI 818 

88. RI—Scannevin v. Consolidated 
Mineral Water Co, supra 

69. Cal—^Blanck v. Commonwealth 
Amusement Corp., 127 P. 806, 19 
Cal App 720 

9a Mum —Lyons v Westerdahl, 
160 NW. 1088, 128 Minn 288 

40 C J p 72 note 64. 

91. Ark—O’Neill v Lyric Amuse¬ 
ment Co., 178 SW. 406, 119 Ark 
464 

40 CJ p 72 note 68. 

98. NT—Wanng v. Burke Steel 
Co. 69 NTS2d 899. 

98. N.T —Waring v. Burke Steel 
Co, supra. 
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allowable under some statutes A lien may not be 
allowed for wires, lights, and appliances for light- 
mg which constitute removable trade fixtures 

c. Water Supply 

Generally a mechanic's lien may be allowed for cer¬ 
tain property or articles built or installed in a building 
for the purpose of facilitating the acquisition, storage, 
and use of water. 

The property or articles built or installed in a 
house or building for the purpose of facilitating the 
acquisition, storage, and use of water for which a 
mechanic's hen may be acquired have been held to 
include plumbing appliances and fixtures,^® water 
and sewer pipes,®tanks and reservoirs,®® pumps,®® 
sinks and bathtubs,! and laundry apparatus.® How¬ 
ever, it has been held that a lien may not be ac¬ 
quired for plumbing and drain connections unless 
such connections were intended to become a part of 
the premises ® While a lien may not be acquired for 
fire apparatus, such as valves, hoses, and racks, 
which, although attached to a building, arc easily' de¬ 
tachable therefrom without damage to the struc¬ 
ture,^ a hen may be acquired where such apparatus 
was attached to the building with the intent that 
It become a permanent part thereof ® It has fur¬ 
ther been held that a hen may be acquired for a 
fire-extinguishing sprinkler system which is im¬ 


movable and merged with a building.® 

§ 28. - Machinery 

While there is no lien for machinery where the trans¬ 
action by which it was furnished was merely an ordinary 
sale of personalty, unde** some statutes a lien may be 
allowed for machinery provided it is stationary and firm¬ 
ly attached to the realty so as to become a part thereof. 

While there is no hen for machinery where the 
transaction by which it was furnished was merely 
an ordinary sale of personalty,^ and under some 
statutory provisions a hen may not attach for fur¬ 
nishing machinery,® under other statutes a hen may 
be allowed for machinery,® provided, as a general 
rule, the machinery is stationary and fiimly attached 
to the realty so as to become a part thereof,!® or, in 
other words, provided it has become a fixture.!! 
However, it has been held that where an article 
constitutes a part of a plant or machinery neces¬ 
sary to the operation of the whole,!® or its use is 
essential to the operation of some part of the ma¬ 
chinery which IS physically attached to the free¬ 
hold,!® h Quay 1)0 classed as a fixture subject to a 
hen even though it lacks permanent attachment to 
the realty, and under some statutes a mechanic’s hen 
may be allowed although the machinery is not in¬ 
tended to become affixed permanently to the free¬ 
hold and is not techmcally a fixture.!^ 


M- IT S ^Industrial & Mininjer Guar¬ 
anty Co V Ellectrical Supply Co. 
Ohio, 68 F 782, 7 C CJL 471. 

40 CJ p 78 note 65 

95. Minn —Johnson v Grady, 244 K 
W 409, 187 Minn 104 

96. Minn—^ECnofl Woodwork Co v. 
Zotalis, 6 NW.2d 264, 218 Minn 
204 

97. Alia—^Lanier y. Lovett, 218 P. 
891, 26 Ans 64. 

Mass—^Beatty v. Parker, 6 NF 764, 
141 Mass 623 

Pipes outside building see infta 6 80 

98. Ind—^Parker Land & Improve¬ 
ment Co V. Reddick, 47 NF 848, 
18 IndApp 816 

40 C J. p 72 note 61. 

98. Cal—Goss v Helblng, 18 P 277, 
77 Cal 190 
40 C J p 72 note 62. 

Im Ans—^Lanier v Lovett, 218 P. 

891, 26 Arts 64 
40 C J p 72 note 68. 

8- Pa—Dimmick v. Cook, 8 A 627, 
116 Pa. 678. 

a. IlL^Daly v. Ling, 248 lllApp. 
104. 

4. NY —Chambers v Vassar, 148 N 
Y S 616, 81 Misc 662. 

Pa—^Latta v Cambridge Springs Co, 
26 Pa Co 810 

5. Mo —Crane Co v Fpworth Ho¬ 


tel Construction A Real Elstate Co, 
98 SW. 796, 121 MoApp 209 

6. US—^Whitney Cent Trust & 
Savings Bank v. U S Construc¬ 
tion Go, La., 260 F. 784, 168 CCA. 
116 

Aa automate sprinkler system has 
been held a proper subject of a me- 
chamo's lien where it la a part of 
the original erection and construc¬ 
tion of a building, is of a permanent 
character, and, from its nature, use, 
and affixation, Is a part of the free¬ 
hold—Clayton v. Lienhard, 167 A. 
821, 812 Pa 488. 

7. US —Reeves v. York Fnfrmeer- 
mg A Supply Co, Tex., 249 F 618, 
161 CCA. 489, certiorari denied 
89 set 182, 248 U.S 584, 68 LFd. 
488 

40 C.J p 74 note 78 
Sale of material in usual course of 
trade see infra f 46. 

B, Tenn —Allman v. Corban, 4 

Baxt 74—^Fast Tennessee Iron 
Mfg. Go V Bynum, 8 Sneed 268, 66 
AmD 66 

9. Colo —^Dawson v. Scruggs-Van- 
dervoort Barney Realty Co, 268 P. 
684, 84 Colo 152 

40 C.J p 73 note 70 

10. Colo—^Dawson v. Scruggs-Van- 
dervoort Barney Realty Co., su¬ 
pra. 


La—Bain-Bealrd Co v Bellevolr Go, 
7 La App 118 
40 CJ p 78 note 7L 
Prlstixiig press not part of realty 
U S —^In re Louisville Daily News A 
Enquirer, D.CKy, 20 F Supp. 466 
Purpose or Intentloai 

(1) The mtent that the machinery 
be a permanent acceaelon to the free¬ 
hold and the use to which the ma/- 
ohinery was Intended to be applied 
have been held to control—^Dawson 
V Scruggs-Vandervoort Barney Real¬ 
ty Co, 268 P. 684, 84 Colo 162 

(2) It has been held that the test 
as to whether a person is entitled 
to a mechanic's lien Is the intent 
permanently to incorporate and use 
the machinery furnished in the build¬ 
ing—^In re Louisville Daily News A 
Enquirer, DCKy., 20 FSupp 466. 

(8) Other statements of Intention 
see 40 OJ. p 78 note 71 [a] 

11. Ill —^R Haas Electric A Mfg 
Co V Springfield Amusement Park 
Co, 86 NE 248, 286 Ill 462, 127 
AmS.R 297, 28 LR.A.,N.S., 620. 

40 C J p 74 note 78 

1& Colo —Smith V Stroehle Ma¬ 
chinery A Supply Oo, 126 P.2d 841, 
109 Colo. 460 

18. Colo.-—Smith V. StroeUe Ma¬ 
chinery A Supply Co, supra. 

Id, U.S—Randall v. X^e Bron Eleo- 
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iome statutory provisions have been held not to 
confer a hen for carding machines,or iron cast¬ 
ings, denominated as “sill castings” or "channels 
Electric fans, fastened to the 'walls of a building so 
as to be removable without injury to the structure, 
have been held to be trade fixtures which do not 
form an integral part of the realty so as to subject 
the realty to a lien,!^ and the fact that the fans 
were a necessity for the business has been held in¬ 
sufficient to subject the building to a lien for them 
It has been held that a mechanic’s hen may attach 
for furnishing engines^® and boilers 20 However, 
under some provisions no lien may be had for a 
claim relating to the installation of an engine in 
a building 

Completion or erection of building. Under some 
statutes a hen has been held to attach for machin¬ 
ery purchased for and placed in a building, regard¬ 
less of whether the building is already completed 
or is being erected at the time of the purchase of 
the machinery,22 but under other statutes it has 
been held that there is no hen for placing machinery 
in a building already erected.®® 

Removal or repairs. A hen may be acquired for 
repairs on a boiler constituting part of the realty.®^ 
However, in order to authorize a mechanic’s hen 
for repairs of machinery, such repairs must be in 
the nature of fixtures,®® and not small parts of a ma¬ 
chine which are constantly wearing out and have 
to be replaced 2® A hen has been demed for remov¬ 
ing a portable engine.® 7 


§ 29. -Theater Fixtures 

A mechanic’! lien may be allowed for theater flxturee 
made from special designs to harmonize with tha interioi 
constiuction and decoration of the building. 

A mechanic’s lien may be allo'wed for theater 
fixtures made from special designs to harmonize 
with the interior construction and decoration of the 
building 28 While it has been held that a mechan¬ 
ic’s lien may properly be claimed in respect of the 
curtain, scenery, and stage fittings of a theater,®® 
there is some authority to the contrary ®0 A lien 
may be allowed for the stationary chairs or seats in 
a theater,®! an electric sign for a theater, as dis¬ 
cussed supra § 27, and a vacuum cleaner, operated 
by electricity and consisting of certain parts perma¬ 
nently attached to a theater 3® However, carpet¬ 
ing installed in a theater has been held not to con¬ 
stitute the basis for a mechanic’s hen.®® 

§ 30. Improvements outside Building 

a. In general 

b. Wells, ditches, pipes, pumps, dredging, 

and draming 

a. In General 

A mechanic’s lien may be acquired for an Improve, 
ment outside a building or structure under some statutes. 

Whether or not a mechanic’s lien may be acquired 
for an improvement outside a building or structure 
depends on the provisions of the statute under which 


tncol Works, CCAJfeb, 1 F.2d 
813 

40 CJ. p 74 note 78. 

15 . Mo—Graves v. Pierce, 63 Mo 
483. 

10 . Mo —^Banner Iron Works v. 
ZBtna Iron Works, 138 S W. 762, 
143 MoApp 1. 

17. Nev.—Reno Blectncal Works v 
Ward. 274 F. 196, 61 Nev. 291, 62 
AL.R 247. 

Trade fljctures generally see supra I 

26. 

18i Nev.—^Reno Electrical Works ▼. 
Ward, supra. 

19. Colo—^Hom V. Clark Hardware 
Co, 131 P 405, 64 Colo 522, 46 1. 
RA..NS.. 100 

40 CJ p 73 note 67 

Tools or machinery used In manu¬ 
facturing material or carrying on 
construction work see infra 8 44 

flO. Pa.—Appeal of Dickey, 7 A. 677, 
115 Pa 78. 

40 C J P 78 note 68 

SI. Tex—Byrne v. Williams, Civ 
.Vj;>P. 46 S.W.2d 886 , error du- 
miBsed. 


aa. Ark—White v. Chaffln, 82 Ark. 
69 

Mo —^Progress Press Brick & Ma¬ 
chine Co V Gratiot Brick & Quar¬ 
ry Co, 62 SW. 401, 151 Mo 601. 
74 Am S R. 657 

23. Conn—^Rose v Persse & Brooks 
Paper Works, 29 Conn. 256 

40 CJ p 74 note 77. 

24. Mass—^Kelley v. Border City 
Mills, 126 Mass 148 

25. NM—Ripley v. Cochitl Gold 
Min Co, 76 P. 285, 12 N.M. 186. 

Bzlns pipes 

A refrigerating plant connected 
with the freehold by brine pipes and 
brackets has been held part of the 
freehold, so as to entitle one manu¬ 
facturing and furnishing new brine 
pipes to replace the old worn out 
pipes to a mechanic’s hen—^Dawson 
V Scruggs-Vandervoort Barn^ Real¬ 
ty Co, 268 P 684, 84 Colo 162 

26. N M —^Ripley v. Cochitl Gold 
Min Co, 76 P 285, 12 N M. 186. 

27. Tenn—^Truxall v Williams, 16 
Lea 427 

28. N Y.—^Wahle-Fhillips Co v. 7its- 
gerald, 146 K.Y S 562. S3 Misc. 636, 
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affirmed 16T NTS IISO, 172 App 
Div 907. 

23. Ga—^WaycroBs Opera House Oo 
V. Sossman, 20 S E 252, 94 Ga. 100, 
47 AmR 144 
40 C J p 71 note 87. 

89. Pa —Randall Bldg & Loan 
Ass'n V Manayunk Realty Co, 108 
A 830, 260 Pa 421 
40 C J p 71 note 86 

31. NY—^Pike V Naylon Securities 
Co, 251 NYS 659, 140 Misc. 784. 

40 CJ p 71 note 88 
Chairs^ speolally mamifaotiirsd, to 
harmonize with a decorative scheme 
earned out in a theater, and to con¬ 
form to the slope of the theater floor 
to which they are screwed, have been 
held to be fixtures on which a me¬ 
chanic’s lien may be based—^Pike v. 
Naylon Securities Co, supra. 

32. Tenn —^Tueo Co v. McEnlght, 
208 SW. 838. 140 Tenn 67. 

83. NY—^Piks V Naylon Securi¬ 
ties Co, 261 NYS 669, 140 Miso 
784 

■vsm though speolally nuumfko- 
tuzedf with quahty and color to har¬ 
monise with the general scheme of 
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the lien is claimed 34 Xhus it has been held that an 
improvement outside a building is not lienable under 
a statute relating to a building or appurtenances of 
a building3B unless it is appurtenant to the build¬ 
ing.®® 

GradxnQj cultivating, and planting. While a lien 
may be denied under some statutes for filing, grad¬ 
ing, or sodding,37 and a grade has been held not 
to be a building or article within a provision allow¬ 
ing a hen for making or repairing a building or ar¬ 
ticle,®® under other statutes a lien may be allowed,3® 
at least in certain cases A hen for breaking land 
for cultivation has been denied under a statute re¬ 
lating to improvements,^! but a hen has been al¬ 
lowed for grading and leveling land, where it con¬ 
stitutes a permanent improvement and so changes 
the surface of the ground that it can be irrigated 

While it has been held that a mechanic’s lien 
may be acquired for the planting and setting out of 
hedges, flowers, trees, vines, and shrubbery, under 
a statute giving a lien for improvements,♦ 3 the con¬ 
trary has also been held. *4 The planting and set¬ 
ting out of hedges, flowers, trees, vines, and shrub¬ 
bery has been held not to authorize a hen under a 
statute relating to the construction or erection of 
a building.45 but in construing a mechanics’ hen act 
It has been held that the word “erection” is broad 


enough, when construed in connection with the con¬ 
text of the act, to entitle one planting shrubs and 
trees and making a lawn to a hen for such improve¬ 
ments 44 Under a statute relating to the construc¬ 
tion, alteration, or repair of buddings or improve¬ 
ments, it has been held that a hen may not be ac¬ 
quired for the cultivation and care of land set out 
in trees 47 It has also been held that a Iicn may not 
be acquii’cd for labor periormed in cuUi\ating and 
caring for an orchard or vineyard under a statute 
relating to grading, filling, or improving lan<L4S 

b. Wells, Ditches, Pipes, Pumps, Diedging, and 
Draming 

Whether a mechanic’s lien may be acquired for wells, 
ditches, pipes, pumps, dredQirg, or draining Depends on 
the statutory and constitutional provisions under which 
the lien is claimed. 

In some jurisdictions a lien for constructing wells 
is expressly given by statute 40 In jurisdictions 
where no express hen is given the decisions are not 
uniform, it being held in some jurisdictions that a 
hen exists®® and in others that it does not ®! In a 
junsdiction where a statutory lien may be acquired 
for drilling an oil well it has been held that no con¬ 
stitutional lien may be acquired therefor ®3 This 
lack of uniformity exists e\en in jurisdictions where 
the statutes are identical or similar, it being various- 


the decorations of the interior of a 
theater, carpeting, which can easily 
be taken up and removed v'lthout 
damage to the structure, has been 
held not to constitute a fixture on 
which a mechanic's lien may be 
based —Pika v :Kaylon Securities 
Co, supra 

94. Kan —Badger Lumber Co ▼ 
Marion Water Supply, Electric 
Light & Power Co 29 P 479, 48 
Kan 182, 30 Am S R. 301. 15 LRA 
652 

35- Pa—Cowan v. Pennsylvania 
Plate Glass Co, 38 A 1081, 184 Fa. 
16 

40 C J p 74 note 84 
Pences see supra 8 21 b 
80. Kan —Badger Lumber Co v 
Marion Water Supply, Electric 
Light & Poorer Co., 20 P 476, 48 
Kan 183, 30 Am S R 301, 16 LRA. 
652 

40 C J p 74 note 86 

37- Minn—Pratt v Duncan, 32 NW. 

700, 86 Minn 645, 1 AmS.R 607. 

40 C J p 74 note 89 
Lien for labor, or advances of money 
or supplies, for raising of crop 
generally see Agriculture Si 44-52. 
Grading street see infra S 31. 

. 88 . Tex—Black. Sivalls & Bryson 
V Operators' Oil & Gas Co. Civ 
App, 37 S W 2d 818, error dis¬ 
missed 


33. Cal—Williams v. Rowell, 78 P. 

725. 145 Cal 259 
40 CJ p 74 note 90 

40. Kan —Southwestern Electrical 
Co V Hughes, 30 P2d 114, 139 
Kan 89 

40 CJ p 74 note 91 
Ghndlag necessary nnder a plan of 
coustraduoa may be a feature of 
construct on quite as essential as 
the building of steps to get up and 
down—Southwestern Electrical Co 
V Hughes, supra. 

41. Cal—Ogden v. Bylngton, 244 P 
332, 198 Cal 151 

40 C J p 75 note 93. 

Lien for clearing land generally see 
Agriculture S5 59-84 

42. Cal—Thomas v Gismeglan. 216 
F 601, 191 Cal 440 

43. Cal —Grom v Center, 146 P. 186, 
26 Cal App 198—California Port¬ 
land Cement Co v Wentworth Ho¬ 
tel Co. 118 P. 103. 16 Cal App 692. 
rehearing denied 118 F 113. 16 
CaLApp 692 

44. Ark—^Eastern Arkansas Hedge- 
Fence Co V Tanner. 63 SW 886, 
67 Ark. 166 

Tenn—^Nans y. Cumberland Gap 
Park Co. 52 SW 909. 103 Tenn 
299. 76 Am S R 660, 47 L.R A. 278 

46. Pa—^Parkhill v. Hendricks, 58 
Pa Super 9 


48. in— Beaudry y. Bell. 250 IlL 
App 468 

47. Fla—Goldsmith y Orange Belt 
Securities Co. 156 So. 8 . 115 Fla. 
683. 

48. Wash—^Howe v Myers. 162 P 
1000, 94 Wash. 663, LRA 19170 
849 

40 C J. p 75 note 97 

43. Or—West V. Wilson, 297 P. 847, 
136 Or 262 
40 CJ p 76 note 98. 

Unsnsccssfol Onlluig 
A claim for labor and material 
furnished in unsuccessful drilling of 
wells on defendant’s property has 
been held lienable. since a well is a 
hole dug in the ground to obtain wa¬ 
ter, though water is not in fact 
found—Koch v Fishburn. 164 NE 
721, 90 IndApp 287 

58. La —Southern Gas Line y Dixie 
Oil Go, 133 So 181, 16 La.App 26 
40 CJ p 75 note 99 
Oil and gas walls 

La—Southern Gas Line y. Dixie Oil 
Co, supra. 

51. Neb—Omaha Cons Vinegar Ca 
V Bums, 68 NW. 492, 49 Neb. 229. 
40 C J p 75 note 1 

62. Tex—Ball v. Davis. 18 SWA4 
1063, 118 Tex 634 
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ly held that a well constitutes^® or does not consti¬ 
tute®^ an “improvement*' within the meaning of a 
statute, or that it is®® or is not®® an “appurtenance” 
to a building. A water well has been held to be a 
“structure” under a statute giving a hen for the per¬ 
formance of labor on a structure, or the furnishmg 
of materials to be used m the construction of a 
structure 

Ditchesj pipes^ pumps, and dredging. While a 
ditch may not fall within the general terms of a me¬ 
chanics’ hen statute,®® and canals which are merely 
ditches have been held not to constitute a structure 
within a statute allowing a hen for a structure,®® a 
hen may, of course, be acquired for a ditch where 
it is expressly mentioned m the statute.®® A me¬ 
chanic’s hen may be acquired for labor performed 
or matenals furnished outside a building in laying 
or connecting pipes leading into a dwelling, plant, 
or factory ®i However, where piping and a pump 
do not bear some relation, or are not appurtenant, to 
a structure or building, no hen may be acquired 
therefor.®® Where the statute so provides, a person 
who dredges for a ripanan proprietor may have 
a hen.®® It has been held that one dredging and 
filling in submerged or marsh lands for the owner 
thereof may acquire a hen on such land,®^ but not 
for draimng land ®® 
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§ 31. -Roads, Walks, and Street Im¬ 

provements 

A machanio’a lien may be acquired for the oonetruc- 
tion of walka and aome street improvements under stat¬ 
utory or constitutional provisions in aome Jurisdictions. 

Under some statutory provisions a mechanic’s hen 
may not be acquired for the construction of a road,®® 
or for the construction of sidewalks®^ or such other 
street improvements as paving,®® curbing,®® and 
grading?® a street, unless such improvement m the 
street is connected with an improvement on the lot 
or tract of land.?i However, under other statutory 
and constitutional provisions, a hen may be al¬ 
lowed for sidewalks?® and streets,?® as distinguished 
from public roads and highways.?^ Under some 
statutory provisions a mechanic’s hen may be ac¬ 
quired for the construction of sewers,?® and it has 
been held that a mechanic’s hen may be acquired 
for the construction of a sewer in connection with 
houses ?® However, a hen may not be acquired for 
the installation of sewer lines and water mains under 
a constitutional provision allowing a mechanic's 
hen for “erecting a building, or making or repairmg 
an article-”?? A hen has been allowed for the con¬ 
struction of walks appurtenant to a building,?® and 
for the laying out and surfacing of roads,?® as well 
as the paving of a plaza,®® in a cemetery. However, 
a hen for a stone driveway has been denied-®^ 
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53. SD—^Rolewitcli y Harnnsrtozi, 
107 NW 207, 20 SD 876. 6 LRJL. 
NS, 550 

Tez —Oil Field Salvage Go v Simon, 
168 SW2d 848, 140 Tez. 468. 

40 C J p 76 note 2 

54. Ark—Guise v Oliver, 11 SW. 
616, 61 Ark. 866. 

55. Conn—^Balch v. Chaffee, 47 A. 
827, 78 Conn 818, 84 Am SR. 166. 

56. Neb—Omaha Cons Vinegar Co. 
V Bums, 68 N.W. 492. 48 Neb 229. 

AppurfeenaaEfc to str u c tu re oa land 
No lien may be acquired for a 
well which has no relation, or Is 
not appurtenant, to a structure or 
building on the land —Pillow v. 
Kelly, 296 S.W. 11. 156 Tenn 697 

57. NH—Dysart v Youngblood, 
102 P.2d 664. 44 NM 861 

5 & Cal—Mlison v. Jackson Water 
Go., 12 CaL 642. 

40 C J. p 76 note 7 

Flumes and aqueducts see supra 8 
21 b 

6 a Mich—Healy v. Toles, 254 NW 
218, 266 Mich 684, 92 ALR. 749. 

ea Idaho —Armitage v Bernheim, 
187 P. 938, 32 Idaho 694 
40 CJ p 76 note 8 


61. Colo—Curtis V McCarthy, 126 
P 109, 63 Colo 284 

40 C J p 76 note 9 

Pipes m house see supra | 21 b 

62. Tenn—PiUow v Kelly. 296 S W. 
11, 166 Tenn 597 

63. Wis—^WilUams v. Lane, 68 N 
W. 77, 87 Wis 152 

64. Fla —Clark Dredging Co v 
Sunny Isles Ocean Beach Co, 116 
So 644, 97 Fla 1077, followed In 
Palm Beach Ocean Realty Co v 
Atlantic Gulf & Pacific Co, 121 So 
105, 97 Fla. 454 

ea Mich—^Bezold v Beach Devel¬ 
opment Co, 244 NW. 204, 269 
Mich 698. 

6 a Mloh —Bezold v Beach Develop¬ 
ment Go, 244 NW 204, 269 Mioh 

ega 

67. Colo —^Fleming v. Prudential 
Ins Co, 78 P. 768, 18 Colo.App 
125 

40 C J. p 76 note 11 

6 & Ill—Cronin v Tatge, 118 NH 
85, 281 111 886—Smith v Kennedy, 
89 lU 485 

6 a Ill—Cronin v Tatge, 118 NE 
85, 281 Ill 836 

40 G.J p 76 note 14. 

TO. Ill —Cronin v Tatge, supra— 
Smith V. Kennedy, 89 Ill 485 
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71. Ill—Cronm v. Tatge, 118 NH 
86 , 281 Ill. 836 

7 a Ark—Leiper v Mlnnig, 86 SW 
407, 74 Ark 610, 4 AnnCas 1018 

40 C J p 76 note 17. 

7a Tez—Lewis v Roach Manigan 
Pav. Co, CivApp., 184 SW. 680 

74. Tez—Denison Nat Ba/nir y 
Coleman, CivApp, 151 SW. 1128 

40 C J. p 76 note 21. 

7a Cal—^WiUiams, Belser & Co v 
Rowell, 78 P. 726, 146 CaL 269 

40 0 J p 76 note 18. 

7a Idaho —^Poynter v Fargo, 281 P. 
1111, 48 Idaho 271. 

77. Tez—Campbell v City of Dal¬ 
las, CivApp, 120 SW2d 1096, er¬ 
ror refused 

7a Fla—^Palm Beach Bank & Trust 
Co. V Lainhart, 95 So 122, 84 Fla 
662. 

40 C J p 76 note 22. 

7a NT—Johnson v Ocean View 
Cemetery, 191 NTS 128, 198 App 
Div 864 

aa NT —Johnson v. Ocean View 
Cemetery, supra. 

81. Mo—^Missouri Valley Cut Stone 
Woiks Y Brown, 60 Mo App 407 
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§ 32. -Storage or Removal of Ashes and 

Refuse 

A lien hae been denied for the construction of 
receptacles designed for the recaption and temporary de¬ 
posit of ashes and garbage and to be placed on the ground 
in the rear of a house 

B. SERVICES RENDERED AND MATERIA 
§ 33. In General 

The right to a mechanic’s lien must be predicated 
on a valid and subsisting claim of a kind contemplated 
by the mechanics’ lien statutes. 

The right to a mechanic’s hen must be predicated 
on a valid claim^s of a kind contemplated by the 
statute®* There must be something due the per¬ 
son claiming the lien,®® or, in other words, the rela¬ 
tion of debtor and creditor must exist,®® or there 
must be such an existing right to compensation or 
payment®^ as would entitle the claimant to a per¬ 
sonal judgment for the amount due.®® 


§ 33 

A lien has been denied for the construction of 
boxes or receptacles designed for the reception and 
temporary deposit of ashes and garbage and to be 
placed on the ground, and not attached thereto, in 
the rear of a house.®® 

S FURNISHED, AKD AMOUNT OF CLAIM 

As discussed infra § 34, all the mechanics’ lien 
statutes confer a lien for work or labor performed 
or services rendered, and, as discussed infra § 40, 
practically all confer a lien for materials furnished; 
but as a rule they confer a hen only for labor or ma¬ 
terials ®® A right to a mechanic’s lien may not arise 
where an act subsequent to the furnishing of the 
labor and materials,®® and not the furnishing of the 
labor and materials,®^ creates the indebtedness. A 
hen may not be had as security in favor of one 
who lends his credit to another to enable him to 
purchase matenals.®® Under some constitutional 


82. Mass—Curtis & Pope Lumber 
Co V. Wolmer. 100 NB 670, 213 
Mass 466 

83. Ill—Glow ▼. Goldstein, 147 Ill 
App 671 

Inclusion of lienable and nonlienable 
Items m one contract see infra S 
80 

84l Okl—^Lewis ▼ Red, 162 P 2d 
690. 194 Okl 482 
40 CJ p 76 note 82 
OlaiBui held not lienable 

(1) In general 

Mich —^Bquitable Trust Co. ▼. De¬ 
troit Golf & Recreation Go, 246 N 
W 631. 260 Mich. 606 
Tenn —^Variety Fire Door Co v. 
Hanson-Worden Co, 10 Tenn App 
264 

40 CJ p 76 note 82 [a]-[ff] 

(2) For supplying a bond to a 
contractor erecting a, building pur¬ 
suant to a contract, under a statute 
allowing a lien for labor performed 
or materials furnished for the erec¬ 
tion and construction of a building 
—^Harry Pmsky & Son Co. v. Wike. 
186 A 920, 101 NJDci 46. affirmed 
141 A 920, 108 NJEq 18. 

(3) For the payment for water, 
taxes. Interest, etc, under a statute 
allowing a lien for permanent im¬ 
provements—Gross V Haseltine. 290 
P 678, 107 Cal App. 446 

(4) For taxes paid under a stat¬ 
ute creating liens for material fur¬ 
nished and labor done for the erec¬ 
tion, alteration, or repaar of build¬ 
ings—^Lewis V Red, 162 P 2d 690, 
194 Okl 482 

( 6 ) For the cost of a bond general¬ 
ly—Variety Fire Door Co v Han¬ 
son-Worden Co, 10 Tenn App 264— 
40 CJ p 76 note 82 [i] 


Seat dulng con stm e ti on, 

(1) It has been held that a lien 
may not be allowed for temporary 
heat during construction while the 
laborers are working on the struc- 
tura 

Mo-^-Schroeter Bros Hardware Co 
V Croatian "Sokor* Gymnastic 
Ass’n, 68 SW2d 996, 832 Mo 440 
Tenn —^Variety Fire Door Co v 
Hanson-Worden Co, 10 Tenn.App 
254 

40 C J p 76 note 32 [j] (1). 

<2) However, it has also been 
held that fuel used to heat a build- I 
ing, where it was necessary for the 
building operation, is lienable.— 
Walker v Collms Const Co, 236 N 
W 334, 121 Keb 157—40 CJ p 76 
note 83 [J] (2). 

Znsmnos 

( 1 ) Claims for the payment of in¬ 
surance generally have been held not 
lienable 

Mich —^Equitable Trust Co v Detroit 
Golf & Recreation Co, 246 NW 
531, 260 Mich 606. 

Okl—Lewis v Red, 152 P2d 690, 194 
Okl 482 

Tenn —^Variety Fire Door Co. v 
Hanson-Worden Co., 10 Tenn App. 
264 

40 C.J p 76 note 82 [h]. 

(2) It has been held that no lien 
may he acquired for supplymg in¬ 
surance on a building, under a stat¬ 
ute allowing a lien for labor per¬ 
formed or materials furnished for 
the erection or construction of a 
building—^Harry Pmsky & Son Co 
V Wike, 136 A 920. 101 NJEq 45, 
affirmed 141 A 920, 108 NJEq 18 

( 8 ) No lien may be acquired for 
the payment of a premium on work¬ 
men's compensation insurance or for 
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social security for workmen, under 
some statutory provisions —Worm- 
houdt Lumber Co v Union Bank & 
Trust Co of Ottumwa, 2 NW2d 267, 
231 Iowa 928 

(4) However, it has been held that 
a contractor may acquire a lien for 
the cost of casualty insurance — 
Paget V Peters, 286 P. 983, 138 Or. 
608, rehearmg demed 289 P 1119, 183 
Or 608 

86 . Md—^Blenard v Blenard, 46 A. 
2d 835, 185 Md 548. 

Mont —^Dewey Lumber Co. ▼. Mc- 
Quirk, 80 P.2d 475, 96 Mont. 204 
NC—^Brown v Ward, 20 SE2d 824, 
231 NC 344 
40 CJ p 76 note 33 
Lien of subcontractor as dependent 
jon amount owing to contractor see 
mfra 9 106 

88 . N C —^Brown v. Ward, supra 
40 C J p 77 note 34. 

87. Cal—Spinney ▼ Griffith, 32 P 
974, 98 Cal 149 

40 C J p 77 note 36. 

88 . N C —^Brown v Ward, 20 S E 
2d 824, 221 N C 844 

89. N J —^Harry Pmsky & Son Co 
V Wike, 186 A 920, 101 NJEq 45, 
affirmed 141 A 920, 103 N J Eq 18 

Okl—^Lewis V. Red, 152 P 2d 690, 
194 Okl 482 
40 C J p 77 note 88. 

90. Cal—Gross v Haseltine, 280 P. 
678, 107 Cal App 446. 

91. Cal—Gross v Haseltme, supra. 
99. Ark.—Coxpns Xnxls quoted ia 

Middleton v Watkins Hardware 
Co, 116 S.W2d 1048, 1046, 186 
Ark 188. 

Fla—^Loyingood v Butler Const. Oo., 
131 So. til. 100 Fla. 1S6I, 74 A.Z 1 JR. 
61S. 
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§ 34 

and statutory provisions, a lien for labor, or for 
labor and material together, but not for material 
alone, may be acquired against a homestead,^^ and 
under such provisions a lien on a homestead under 
a contract for labor and material is valid as to all 
work done and materials furnished after the execu¬ 
tion of the contract.®* 

§ 34. Services 

All mechanics” lien statutes confer a Hen for work, 
labor, or services; but, in order that a lien may be ac¬ 
quired, the labor must be of such a nature as to come 
within the meaning of the statutory or constitutional 
provision under which the lien is claimed. 

All mechanics' lien statutes confer a hen for work, 
labor, or services ®® However, in order that a hen 
may be acquired for work, labor, or services, they 
must be of such a nature as to come within the 
meaning of the statutory or constitutional provi¬ 
sion under which the hen is claimed,®® they must 
be done, performed, bestowed, or furnished accord¬ 
ingly as the statute may provide.®^ Further, they 
must be performed in the construction, erection. 


etc., of the building, structure, or improvement as 
provided in the statute,®® and they must be such as 
are reasonably included in the contract between the 
owner and the contractor.®® A mechanics’ hen 
statute has been held to extend to the use of equip¬ 
ment where the hen is for labor and the tools or 
equipment are instrumentalities in the performance 
of labor,^ and the use of tools and machines, con¬ 
trolled by workmen, rendering their labor on a 
building or oilier structure more effective and val¬ 
uable than It would be if performed with their hands 
alone, has been held not to defeat a claim for a lien 
for labor in the operation of such machines.® The 
cost or expense of transporting a workman to and 
from his place of work is a henable item where it 
is involved in his employment and is a part of his 
compensation.® 

Furnishing labor. While a lien for labor fur¬ 
nished has been denied,* as under statutes confer¬ 
ring a hen for labor done,® it has also been al¬ 
lowed,® as under statutes expressly allowing a hen 
for labor furnished^ or under statutes allowing a 


Ill—^Rug-ffles V Blank, 16 IllApp 

Ad\ance 8 of money see infra f 47. 

93. NG—Johnson v Leavitt, 126 S 
£3 400. 188 N C 682 
40 C J p 61 note 4 £a]. 

M. Tez—belcher v. Hiffbee, Civ. 
App, 165 SW 478 

96. US—Franhlinville Realty Co 
V. Arnold Const. Co., CCA Fia, 
120 F Jd 144 

Co'o—^Tiger Placers Co v Fisher, 
54 P2d 891. 98 Colo 221 
Fla—Bowery v. Babbit, 128 So. 801, 
99 Fla 1151 

2Co.—Tual V Martin, 66 S.W.2d 969, 
228 Mo App 30 

N. Y.—Nieman v Nadelman. 240 NT 

S 47. 136 Misc 386. affirmed 248 
NTS. 811, 229 AppDiv 865— 

Schenectady Homes Corporation v 
Greenside Painting Corporation, 37 
KYS2d 58. 

40 CJ p 77 note 59 
Ijaborers as persons entitled to lien 
see infra i 88 

A teohnloal vloZatloiL of sa ordl. 
nanoe by a fulure to file an appli¬ 
cation to do certain work has been 
held not to invalidate a lien for such 
work—^Kaatnsr v. Security Savings 
& Loan Ass'n, 256 P. 989, 128 Kan 
632. 

96. Cal—^Hurst v. Bigelow, 277 P. 

497, 98 Cal App 668 
San—^Road Supply & Metal Co. v 
Beohtelheimer, 240 P. 846, 119 

Kan. 560 

Tex,—^McQuerry v. Glenn, Civ App., 
1 S.W.2d 339, error dismissed. 

40 O.J. p 78 note 60. 


SkUlad or unsTrilled labor 

(1) The term *Mabor," as used In 
a mechanics' hen statute, has been 
held to refer to physical labor or a 
specific kind of labor mentioned 
therein —Road Supplv & Metal Co 
V Bechtelheimer, 240 P. 846, 119 
Kan 560 

( 2 ) It has been held that the term 
"labor" within mechanics* lien stai- 
ute IS not confined to physical or 
manual labor—D.fTenbach v H H 
Mahler Co, 30 F 2 d 907, 167 Okl 
518—40 CJ p 78 note 60 [a] 

97. La—Favalora v Bourgeois, 114 
So 119. 164 La 621 

Or—Sparhawk v Stevens, 91 P.2d 
1116, 162 Or 875 
40 CJ p 78 note 61. 

Work perfoxnied or to bs perfonnsd 

( 1 ) A mechanic’s hen may be ac¬ 
quired only for work and labor 
actually performed —Hoekstra v 
Hopkins. 87 Pa Super 15—40 C J 
p 78 note 61 [a]. 

( 2 ) Employee is not entitled to 
mechanic's hen to secure wages for 
time he is idle—^Nelson v Boise Pe¬ 
troleum Corporation, 82 P 2d 782, 64 
Idaho 179. 

98. OkL—Consolidated Cut Stone 
Co V Beidenbach, 75 P 2d 442, 181 
Okl 578 

Tex—^McConnell v Frost, Clv,App, 
45 S.W.2d 777, error refused 
40 CJ p 78 note 68 . 

Work other than construction see 
infra 5 38 

All labor perfonned In the con¬ 
struction or reconstruction of e 
building has been held henable undei 
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some statutory provisions—Dvbvig 
V. Wilhs, 82 P 2d 95. 59 Idaho 160. 

99. SD—Stokes v. Green, 78 NW. 

100 . 10 8 D 286 
40 CJ p 78 note 64. 

1. Okl—Consolidated Cut Stone Co. 
V Scidenbach, 75 P 2d 442, 181 Okl 
578. 

а. Or—Corpus Juris cited In Ran¬ 
dolph V C-instensen, 265 F. 797, 
709, 124 Or 661 

40 C J p 79 note 71 
Liens for tools and machinery as 
materials see infra f 44. 

3. Cal—^Kritzer v Tracy Engineer¬ 
ing Co, 116 P. 700, 16 Cal App 
287 

Md.—^Whicher Dev Corp v. Ross, 
121 A 872, 143 Md 522. 
Transportation of material as labor 
see mfra | 50 

A Colo—^Kem v Quiry Bros. Wall 
Paper Co, 153 P 87, 60 Colo 286. 
Contractor's hen for labor and mate¬ 
rials furnished see infra I 91. 

б . Ark—Little Rock, H. S A T R. 
Co V Spencer. 47 S W. 196, 65 Ark 
183, 42 LRA 334. 

40 C J p 79 note 78. 

6 . NT—Kerby ▼. Daly, 46 N.T 84 
Okl—Wass V Vickery, 18 F.2d 142. 

158 Okl 227. 

40 C J. p 79 notes 76-77. 

7. Okl—Wass V Vickery, supra. 

40 C J. p 79 note 76. 
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§ 36 


lien for labor performed* or bestowed.* 

§ 35. -Preparatory Work in General 

Under a contract for materials only, a lien may not 
be had for labor performed in preparing or manufactur¬ 
ing the materials as a claim for “labor," a lien may be 
allowed to a contractor for planning the work of recon- 
structmg a building 

Where a materialman contracts to deliver mate¬ 
rial in prepared or manufactured form, the contract 
IS for materials only, and a lien may rot be had for 
labor performed in preparing or manufacturing the 
materials as a claim for ‘'labor.”i*l A contractor for 
the reconstruction of a building has been held to be 
entitled to a lien for his services in planning the 
work of repairing and reconstructing the build¬ 
ing 

§ 36. - Services of Architect 

Under many statutes an architect who preparea plans 
and specifications for a building or otherwise performs 
the ordinary duties of his profession may acquire a me¬ 


chanic’s lien for hla services; but there le alao author¬ 
ity holding otherwise. 

An arcii^rcct 'nho prepares plans and specifications 
for a building or otherwise performs with respect 
thereto the oidinary dt’ties of his profession may 
acquire a mechanic’s lien for his services under 
many statutes ^3 While architects may acquire a 
l.en for their scriices under statutes expressly so 
providing J 3 as well as under statutes conferring a 
hen for work, labor, or serMces,^^ under other stat¬ 
utes an architect has no lienable claim for tlie serv¬ 
ices rendered by him^S as work and labor “on’* a 
building 

An architect who merely furnishes plans, draw¬ 
ings, and speafications may acquire a lien for his 
ser\ices,i7 but in some cases the proposition has 
been doubted or left undetermined,^® and it has also 
been held that an architect is not entitled to a lien 
for such services ^9 Under many statutes a lien 
may be allowed to architects who furnish plans and 
also superintend the construction,but it has also 


8i US —Couper v Gnboury, Fla, 
S9 F 7 16 CCA 112 
Minn—Periv v Duluth Tian*«fer IL 
Co. 67 NW 792. 56 Minn 208. 

9l Cal—Mneomher Vh Biffclovr, 68 
P 313 126 Cal 9 
40 CJ p 79 note 77 
10. Me—Monroe v Clark, 77 A. 696, 
307 Me 1S4 80 LRA.KS, 82 

40 CJ p 79 note 70 
Removal or deatniction of buildinff 
as necessary part of making of 
Improvement see supra i 24 

II- Iowa—Dvbvig V Willis, 82 P 
2d 95. 60 Idaho 160 

IS. Colo—Park Lane Properties v. 
Fisher. 6 P2d .977. 89 Colo 591 

III— Crowen v Meyer, 174 NE 65, 
842 111 46 

Ind —Beeson v Overpeck, 44 N E 2d 
195. 112 Tnd ^pp 195 
Mont—Calrd Engineering Works v. 
Seven-Up Go'd Mining Co, 111 F 
2d 267, 111 Mont 471 
Nev —Paterson v Condos, 28 F 2d 
499, 55 Nev 134. rehearing denied 
80 P2d 283. 55 Nev 260 
19 M —Oaastra, Gladding & Johnson 
V Bishop's Lodge Co., 299 P 347, 
86 NM 806 

Pa—Slides V Austin, 158 A 661. 
104 Pa Super 844. 

Va—Cain v Rea. 166 SE 478, 159 
Va. 446, 86 ALR 946 
Wis—^Neumann v Strandt. 219 NW. 
848, 196 Wis 610 

•6 G J p 266 note 4—40 C J. p 79 note 
80 

At ooBunon law an architect had 
no lien for his services on a build¬ 
ing erected by him—Gould v Mc¬ 
Cormick, 184 P. 676, 76 Wash 61. 
47 LRA.N.S. 766, AnnCaslOlSA 
710 


13. Colo—^Park Lane Properties v 
Fisher 5 P2d 977 89 Colo 591 

Ill—Crowen v Meyer, 174 XE 55. 
S43 Ill 46 

5 C J p 286 note 1—40 CJ p 80 note 
81 

Statute ooBstmed 

In a statute providing that every 
arcnitect and engineer performing 
any r ork and labor on snv build¬ 
ing may have a lien on Ihe propertv 
on which the work is done, the terms 
"architect” and “engineer” are not 
used Qualiflf'div to mean that the ac¬ 
tual labor must have been done on 
the prepi'see and on the very struc¬ 
ture being erected but the term con¬ 
templates 8er\ ices as they are usual¬ 
ly performed—Cnird E-gireenng 
V7orka v Sevfen-Up Gold Mining Co, 
111 P 3d 267. Ill Mont 471 

14. Ind—Beeson v Overpeck, 44 N 

E2d 195 112 iPdApp 195 

Mich—Chesnow v Gorelick, 225 N 
W 4, 246 Mich 671 
Nev—Paterson v Condos, 28 P 2d 
499, 55 Nev. 134. rehearing denied 
30 P 2d 283. 55 Nev 260 
NJ—Furlong v Housing Authority 
of City of Newark, 28 A 3d 424, 
133 N JEq 841 

NM—Gaastra. Gladding & Johnson 
V Bishop's Lodge Co. 299 P 847, 
85 NM 396 

Va—Cain v Rea, 166 SE 478, 159 
Va. 446, 85 ALR 945 

5 C J p 266 note 4—40 C J. p 80 note 
83 

15. Ohio —^Pierson Lumber Co. v 
Roehm, 183 N.E 795, 43 Ohio App 
615 

Tenn—Howe v. Eaucher-Hodges & 
Co., 13 Tenn App 867 

6 OJ p 266 notes 3, 6—40 CJ p 80 
note 88 


Architect not employed hy owner 
A'*chitect emploved at salary by 
consulting eng>neer naving contract 
with owner to pi ins and soeci- 

Ajations and to perform work and 
labor in construction of buildings, 
and who prepared drawings writings 
and sprcifl ations. and who made 
decisions and interpretations of such 
drawings and sprciflations, has been 
held not a “laborer” or one who "fur¬ 
nishes labor or materials” within a 
lien statute and h-nce not entitled 
to lien where architect ga\e no notice 
of lien to o\>ner—Marquis y Peter^ 
eon, 1 N\V3d 786 219 Wis 358 
lA Ohio —Roherl V Clapp Co v 
Fox, 178 NE 588, 124 Ohio St 
331 

17. NM—Corpns Jnns cited. In 
Gaastra Gladding & Johnson y. 
Bishop's Lodge Co, 299 P 347, 348, 
85 NM 306 

5 CJ p 267 note 0—40 C.J p 80 note 
88 

Alfihcngh ha does not snpervlBs 
cciiBtract.oa, ajs architect preparing 
and furnishing plans for a building 
actually constructed in accordance 
therewith has been held to be en¬ 
titled to a lien therefor—Gaastra, 
Gladding A Johnson v Bishop's 
Lodge Co., supra. 

18. ND—^Buckingham v. Flumme^ 
felt, 106 NW 403, 15 N.D. 112 

5 CJ p 267 note 10. 

IP. Mich—Chesnow v Gorelick, 226 
NW 4, 246 Mich 671 
5 C J. p 267 note 11—40 CJ. p 80 note 
89 

aOfe Mich—Chesnow ▼. Gorelick, su¬ 
pra. 

Mont—Oozpua Jhzls olted la Caird 
Engineering Works y. Seyen-Up 
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§ 36 

been held that, although an architect’s services con¬ 
sist of both furnishing plans for a building and su¬ 
perintending its construction m accordance there¬ 
with, he may be entitled to a lien only for the super¬ 
intendence and not for the plans,and it has fur¬ 
ther been held that such an architect does not come 
within a mechanic’s lien statute and may not acquire 
a hen for his services.^^ 

Under statutory provisions whereby an architect 
may not acquire a hen for preparing plans and spec¬ 
ifications, It has been held that he is not entitled to 
any hen under an entire and indivisible contract for 
preparing plans and superintending construction 
However, although an architect may not acquire a 
lien merely for preparing plans and specifications, 
where he both furnishes the plans and speafications 
and superintends the construction, he may be enti¬ 
tled to a hen for both services, where the contract 
for his services is indivisible It has been held 
that no hen may be had for services rendered by 
engineers in designing machinery or plants for m- 
stallation in buildings where they do not become 
part of the buildings on which the hen is claimed.^^ 

Use of plans and specifications. An architect may 


acquire a lien for his sendees where his plans and 
specifications are used in the construction of a build¬ 
ing 28 While there is some authority holding that 
he may acquire a hen even though his plans and 
specifications are not used,2 7 ordinarily no hen may 
be allowed for plans and specifications not used 28 
An architect may not be entitled to a hen for pre¬ 
paring plans and specifications for a building actu¬ 
ally constructed on a different plan, after the plans 
for which the hen is claimed had been actually 
abandoned,29 but, where the fundamental principles 
of architects’ plans are used m the construction of 
a building, the fact that the identical plans are not 
used has been held not to deprive the architects of 
their lien.30 

§ 37. -Superintendence 

A mechanic’! lien may be acquired for aervlces In 
euparimending the construction of a building or other 
improvement in tome Jurisdictions. 

In many jurisdictions, a mechanic’s lien may be 
acquired for services in superintending the construc¬ 
tion of a building or other improvement,®^ but m 
some jurisdictions the work of superintendence has 
been held not to be withm the terms or meaning of 


Gold Mining Co, 111 P 2d 267. 281, 
111 Mont 471 

Nev—^Paterson v Condos, 28 P 2d 
499, 65 Nev 134. rehearing denied 
30 F 2d 283. 55 Nev 260 
NJ—^Furlong v Housing Authority 
of City of Newark. 28 A.2d 424. 
138 NJBq 341 

NM—Gaastra, Gladding & Johnson 
V Bishop's Lodge Co, 299 P 347, 
35 NM 896 

Ya—Cam v Rea. 166 SB 478, 159 
Va 446. 86 ALR 945 
Wla—Neumann v Strandt. 219 NW. 
848. 195 Wis 610. 

6 C J p 268 note 4. p 267 note 8—40 
C J p 80 note 87 

Superintendence generally see Inftu 
i 87 

^^bispectloa” sg “sapeiiiiteatiflisnoe^ 

It has heen held that a mechanic's 
lien may he acquired for an archi¬ 
tect's services coupled with services 
for “inspection" and issuing certlfl- 
cates durmg construction, smee there 
Is no substantial difference between 
services of “supermtendence" and 
those of “mspection "—Silfles v Aus¬ 
tin. 168 A. 661. 104 Fa Super 844. 

J bullduig 

(1) An architect has, under some 
statutory provisions, been held en¬ 
titled to a lien for his services in 
drawing plana or specifications and 
supervising the remodeling of a 
building—^Beeson v Overpeok, 44 N. 
B2d 196. 112 IndApp 196. 

(2) It has been held that one au- 
permtending remodehng of building 


may have lien for plana and draw¬ 
ings only because they enhance work 
of supervising actual construction 
—^Hoekstra v Hopkins. 87 Pa Super 
16 

SI. Mass—^MitcheU v Packard, 47 
NB 118, 168 Mass 467, 60 Am.SJEL 
404 

S8. Tenn—^Howev Kaucher-Hodges 
& Co. 18 TennApp 867 

83. Ohio —^Robert Y Clapp Co v 
Fox, 178 N B 686, 124 Ohio St 331 

6 CJ p 267 note 18-r-40 CJ. p 80 
note 90, p 81 note 91. 

84. Mich—Chesnow v GUirelick, 226 
N.W. 4, 246 Mich 571. 

85. Del —Girdler Corporation v. 
Delaware Compressed Gas Oo, 188 
A. 480, 7 WWHarr 844 

80. NM—Gaastra. Gladdmg A 

Johnson v Bishop's Lodge Co. 299 
P 847. 86 NM 396 
40 C J p 80 note 84 

87. Minn—Jandnch v. Svabek, 211 
NW. 957, 170 Minn 24—^Lamo- 
reaux v Andersch, 150 NW 908, 
128 Minn. 261, LRA1915D 204. 

aa Wis—Clark v. Smith, 290 NW. 

692, 234 Wis 138, 127 AL.R 406. 
40 CJ p 80 note 86 
Building nob eosoted 

Cl) Where construction of build¬ 
ing. for which architects were em¬ 
ployed to draw plana and specifica¬ 
tions, was no£ begun, no lien for 
their services could attach. 
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Wash.—^Lipscomb v. Spokane Bxch 
Nat Bank, 141 P. 686, 80 Wash 
296 

Wis—Clark v Smith, 290 NW 692, 
284 WiB 188. 127 ALR 406 

(2) This rule has been applied 
where the contract was oral—^Mal- 
linger v Shapiro. 244 IllApp 228. 
affirmed 161 NB 104, 829 lU 629 

(3) However, It has also been 
held that where an owner refuses to 
proceed with his written agreement 
after the architect has prepared hia 
plans, the architect may be entitled 
to a hen —Crowen v. Meyer, 174 N BL 
66, 842 lU 46. 

(4) A structural engineer has 
been held not entitled to a hen on 
realty for services rendered where 
the proposed structure could not he 
erected on the realty according to 
the plans drawn by him because of 
ordinances prohibiting such struc¬ 
ture—^Konstant v Maggos, 42 NB 
2d 187, 816 lUApp. 181 

SO. ND—^Buckingham v. Flummar- 
felt, 106 NW 408. 16 ND 112. 

40 CJ p 80 note 86 [b]. 

8a Colo—^Park Lane Properties v 
Flahsr, 6 P2d 577, 89 Colo 691. 

31. Del—^Breeding y. Melson, 148 A. 

28, 4 WWHarr. 9. 60 ALR 1262 
Idaho —^Dybvig v. WUlls, 82 P 2d 96. 
69 Idaho 160. 

Or—Sparhawk v. Stevens, 91 P.2d 
1116, 162 Or 876. 



57 C J S. 


MECEASICS^ LIEXS 


the statutes,32 and under some provisions, where an 
owner pays all material and labor bills, it has been 
held that a contractor may not be allowed a hen for 
his services in supervising the work and selecting 
the materials 3® It has been held that superintend¬ 
ence IS lienable when done by a contractor,^ t as well 
as when done by a person employed by the contrac- 
tor,2B but not where the superintendence of the con¬ 
tractor consisted of merely supervising his own 
workmen 3® 

§ 38. -Work Other than Construction 

Ordinarily a meehanic'a lien may not be acquired for 
work other than construction, under the statutes 

Ordinarily a lien may not be acquired for work 
other than construction, under the statutes,37 and, 
where the labor for which a hen is claimed is onl 3 ’ 
remotely and indirectly connected with the con¬ 
struction work, no lien ma}' be allowed 38 

§ 39. -Work Not Done on Premises 

The work or labor for which a mechanic’s lien may 
bo acquired need not be performed on the premises where 


§ 40 

the C3!.*i:ding or structure Is being erected or the improve¬ 
ment IS being made, provided it is necessarily connected 
witii t'le construction or improvement 

It IS not essential that the work or labor for which 
a hen may properly be claimed should be performed 
on the premises where the build.ng or stmeture isi 
being erected or the improvement is being madc,3J> 
provided it is necessarily connected witli the con- 
structinn or improvement on the premises '3 Thus 
work done in the workshop or }'ard of the contrac¬ 
tor, in fitting materials for use in the building, is 
labor or work performed in the erection of the build¬ 
ing 

§ 40. Materials 

As a general rule the statutes expressly provide for 
liena for materials furnished for, or to be used In, the 
erection, alteration, or repair of any building or other 
improvement 

The statutes, as a general rule, expressly provide 
for hens for materials furnished for, or to be used 
in, the erection, alteration, or repair of any build¬ 
ing or other improvement However, where the 
statutes merely provide for liens for labor per- 


Pa.—^Hausr V. Atlantic Refining Co, 
Com PI. 86 PittsbLegJ 12 
40 CJ p 81 note 93. 

Superintendence by architect of con¬ 
struction see supra 8 86 
Althougli he la sa azclutaot, a su- 
penntendent of work has been held 
to be entitled to a lien for his serv¬ 
ices where he did no architectural 
work on the building—National 
Homestead Ass'n v Graham, 147 So 
848, 176 La. 1068 
Whafe oonatltatea superintendence 
(1) Preparing and securing con¬ 
tracts with subcontractors have been 
held not to constitute superintend¬ 
ence. 

N T —Goldberger-Raabin, Inc. v 74 
Second Ave Corporation. 169 NB 
405, 868 NT. 886. 

Pa—^Bennett v. Frederick R Gerry 
Go, 117 A. 846, 873 Fa. 685 
( 8 ) Other services see 40 G.J. p 81 
note 98 [a] 

aSi Tenn—Variety Fire Door Co ▼ 
Eanson-Worden Co, 10 TennApp 
854. 

40 C J. p 81 note 94. 

A time keeper who merely super¬ 
vises the work of the laborers has 
been held not a mechamc, undertaker, 
founder, machinist or contractor 
within the meaning of the statute 
and not entitled to a lien dlalm for 
his salary—Variety Fire Door Co. v 
Hamson-Worden Co , supra 

33 , Tex—^Mood v. Methodist Epis¬ 
copal Church South, CivA.pp, 289 
S W 461, afhrmed. Com App , Mood 
▼ Methodist Episcopal Church 


Soath of Cisco, 296 SW 596, modi¬ 
fied on other grounds 300 SW 30 
M- Mo —Tual V Martin, 66 S W 2d 
969, 228 Mo App SO—Fagan v 

Brock Motor Car Co, App, 282 S 
W. 136 

35. Mo—Fuhler v. Gtohman & Le- 
vme Const. Co, 142 SW2d 482, 
346 Mo 688 
40 CJ p 81 note 95 
A subooB.traotor*B charges for su¬ 
perintendence have been held lien- 
ahle items —^E’uhler v Gohman & 
Levine Const Co, supra—Leach v 
Bopp, 12 SWSd 512, 223 Mo App 854 
—Carroll Contracting Co v New- 
some, 210 SW 114, 201 Mo App 117 
36 L Mo—^Blakey v Blakey, 27 Mo 

39. 

37. ND—^Buckingham v Flummer- 
felt, 106 N W 403. 15 ND 112 
40 CJ p 78 note 68 
lAbor done for oaze of house has 
been held not lienable item under 
statute creating lien for labor done 
for erection, alteration or repair of 
buildings —^Lewis v. Red, 153 P 2d 
690, 194 Okl 432 

83. Ill—Hoier v Kaplan, 145 NE 
243. 813 Ill 448 
40 CJ p 78 note 65 

39. Mass—Daley v Legate, 47 NE 
1013, 169 Moss 257 

40. Ind—Wells v Christian, 76 N E 
618, 166 Ind 668 

40 CJ P 79 note 67. 

41. Me —Monroe v Clark. 77 A 696. 
107 Me 134. 136. 80 LRA,NS, 82 

40 CJ. p 79 note 68. 
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42. n S —^ETanklinville Realty Co 
V. Arnold Const Co, CCAFla, 
130 F2d 144 

Cal—^Linder Hardware Co v Kelley, 
268 P. 1076. 98 Cal App 17 
Fla—^Bowery v. Babbit, 128 So 801, 
99 Fla 1161. 

Ill—^Douglas Lumber Co. v Chicago 
Home for Incurables, 48 N E 2d 
686, 880 ni 87. 

Kan—Southwestern Electrical Co v 
Hughes, SO P2d 114, 139 Kan 89. 
La—Favolora v Bourgeois, 114 So 
119, 164 La 681 

NY—Nieman v Nadelman, 240 NT. 
S 47, 136 Misc 886, affirmed 243 
NTS 811. 229 AppDiv 8C5— 

Schenectady Homes Corporation v 
Greenside Paintmg Corporation, 87 
NTS 2d 63 

Okl—Consolidated Cut Stone Co v. 
Seidenbach, 75 P 2d 442, 181 Okl 
678 

Or—Johnson v. Heightaman. 21 P2d 
786, 143 Or 114 

Wash —Standard Oil Co y Long- 
Bell Lumber Co, 6 P3d 402, 166 
Wash 156 

40 CJ p 81 note 98 
“Materialman" as person entitled to 
lien see infra 9 89 
Persons fumishmg materials to con¬ 
tractors as entitled to lien see m- 
ffa 5 101 

Uen on bomsstaad 

Under some constitutional and 
statutory proYisions mechanic's lien 
against homestead, executed by hus¬ 
band and wife to cover materials fur¬ 
nished for construction of home on 
lot, has been held valid—Granrimar 
V Hesperian Bldg & Sav Ass'n, Tex. 
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formed in fhe erection or alteration of buildings or 
other improyements. no lien can be had for materials 
furnished for an improvement*^ 

§41. —- Nature, Quality, and Quantity 

Tha nature, quality, and quantity of the materiala 
furnished for which a hen may ha acquirco depends on 
tha statute under which the lien is claimed and on the 
terms of the contract. 

The mechanics’ hen statutes do not expressly de¬ 
fine the kind of rratenal entering into the construc¬ 
tion of a building which shall be covered by their 
provisions.**^ Where the term is qualified by the 
words, for the ‘‘erection, building, construciion, al¬ 
teration, or repair” of any building or other im¬ 
provement, it has a restricted meaning,*5 depending 
on the construction of the words quoted*8 It has 
been stated generally that the right to a hen for ma¬ 
terials furnished extends to all such materials as 
ordinarily enter into, or are used in the construction, 
repair, or improvement of, buildings, etc.,*7 and 
which are within the express or implied terms of 
the building contract.**^ 

Provided it is w*thin, and conforms to the terms 
of, the contract, the material for which a hen may 
properly be claimed need not be in any precise 
state it may be raw or crude materials® or per¬ 
fectly adapted to the purposes intended®^ A hen 
may be acquired for materials ordered by the own¬ 
er and complying with the contract regardless of 
whether or not they are fit for the purpose intend¬ 
ed® ^ However, a breach of guaranty prevents the 
acquisition of a hen by a party to the contract s® 
A hen may be acquired for materials which were 
defective when, after being repaired, they were ac¬ 
cepted by the owner s* A materialman may not ac¬ 
quire a lien for all the materials he may choose to 


furnish on the ciedit of the building,®** but only for 
sucli as are reasonably necessary®® m view of the 
size and apparent character of the building.®*^ 

Buildmg or parts thereof as materials. One who 
has sold a portion of an old house and moved it to 
another lot, putting it on a foundation constructed 
by the buyer, has been held entitled to a hen as for 
material furnished 5® So too, where one agreed to 
put upon a lot a small frame house already con¬ 
structed. and to make additions thereto, it has been 
held that, by regarding this house as material going 
to the construction of the whole, it might be cov¬ 
ered by the statute,®® although, if considered as a 
building already constructed, it could not be It 
has also been held that where, after an old building 
w'as partly repaired by plaintiff, it was torn down, 
and a new one erected by him in its stead, he may 
claim a lien on the new budding for materials fur¬ 
nished for, and used in, the old building which were 
afterward used in the new.®^ 

§ 42. -Furnishing 

a In general 
b. Place 

a. In General 

In order that there may be a lien for materlale they 
muat have been actually furnished to the person deeig- 
nated In tha statute under which the lien la claimed. 

In order that there may be a hen for matenals it 
is necessary that they shall have been actually fur¬ 
nished®* to the owner or contractor or other person 
designated in the statute under which the lien is 
claimed®* A mere purchase of, or contract for, 
matenals is not sufricient,®^ nor may a person who 
has retaken materials claim at the same time that 


ClvApp. 70 SW2d 220, error re¬ 
fused 

43i Wis—^Kelleher v Reedal, 143 N. 

W 193, 164 Wi8 458 
40 CJ. p 81 note 97 

41. ra—^Porter Screen Mfg Co ▼ 
Hunter, 68 Pa Super 23. 

46. Cal—Leiden v Meeks. 17 Cal 
128. 

**Materlar' defined generally aee the 
definition Material ante p 41S note 
30-p 4*50 note 48 

46. Gal—Selden t Meeks, supra 

47. Md—Basahor t Baltimore Sb O. 
R Co.. 8 A 285. 65 Md. 99. 

40 aJ. P 82 note 4. 

Neoessity of. 

Aotual use see intr^ 6 43 
Incorporation In building or im¬ 
provement see mfim 8 44. 


43. Md—Basshor v. Baltimore & O 
R Co, supra 
40 CJ p 82 note 6 
4D. HI—Svreet v James, 2 RI. 270 
Necessity of materials supplied to 
contractor confoiming to terms of 
principal contract see Infra 9 108 

60. Or—^Hume v. Seattle Dock Co, 
187 P 752, 68 Or 477, 60 LRA,N. 
B. 153 

RI—Sweet v James, 2 Rl 270 

61. Or—^Hume v Seattle Dock Co, 
137 P 753, 68 Or 477, 50 LBA.,N. 
S, 163. 

62. Pag—Harlan v. Rand, 27 Pa 611 

63. Indv—Coonae & Caylor Ice Co v. 
Home Stove Co, 121 NK 283, 70 
IndApp 226 

40 CJ P 82 note 12. 

64i Wia —^Tingley v. Richter, 177 N. 

W. 901, 172 Wis. 16. 

BSL Pa.—Harlan v. Rand, 27 Pa. 511 
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B6L Pa.—^Harlan t Rand, auprar— 
Bovd V Mole, 9 Phila. 118. 

87. Pa.—Harlan v. Rand. 27 Pa. 511. 

63i Or—Johnson v. Heightsman, 2l 
P2d 786, 143 Or 114 

5^ Cal.—Selden ▼. Meeka, 17 Cal 
128. 

60l Cal—Selden v. Meeks, supra. 

61. Conn —^Nichols ▼. Culver, 51 
Conn 177. 

G3. Pa—^Hoekstra v. ECopkma, 87 
Pa Super 15 

40 CJ. p 82 note 21. 

Intent or purpose m furnishing see 
infra 9 45 

63L lowag—A. B Sborthill Co. v 
.ffitna Indemn. Go., 124 NW 618 

84 Md.—Maryland Bnck Co. v 
Spilxnan. 25 A. 297, 76 Md 387, 86 
Axels R. 481. 17 LRJL 699. 

40 CJ* p 82 note 26. 
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ho has furnished theni®^ Xo iurnish :rateiials, 
within the meaning of a mechanics’ hen siatute, oi- 
dmanly means to sell^® and delivcrCT or supph or 
provide®* them for use in making the inuro^ emeit 
or the erection of the building, as discussed infra 
§45. 

It has been held that title to the materials need 
not pass to the owner of the building in order that 
a lien may be allowed therefor®* Under some cir¬ 
cumstances materials msy be regarded as “fur¬ 
nished,” so that a hen theiefor may erist, where 
the> are prepared and ready for deliver^-/® as where 
they are especi«ally desigpied and manufactured for 
the particular buildirg^i under a contract directly 
with the owner72 and the latter refuses to accept or 
receive them It has been held that, where the 
materials furnished were actually used in the build¬ 
ing in question, it is immaterial what agency per¬ 
formed the physical act of deliveryj^ 

b. Place 

While It has been held that materials may be furnished 
so as to give rise to a Hen therefor, although they are not 
delivered on or near the premiaea whe«'e the build ng ii 
being erected or the improvement is being made, there Is 
soma authority to the contrary. 

While there is seme authority holding that, to 
furnish materials for a building with.n the meaning 
of a mechanics* hen statute, there must be a delivery 
at or near the building,^* and it has been held that 


. -atcnals are not furnished within the meaning of 
such a stat'Tte wh* n l (.’ivercd fob point of ship¬ 
ment,'® It has generally been held that materials may 
be furn:sh:L' so as to g.ve rise to a lien therefor, even 
though they arc not delivered on or near the prem¬ 
ises w’htre the bu Iding :a being erected or the im¬ 
provement IS being This has been held to 

be true where the mater.r.ls are actually used m the 
construction of the builarig,*^* and accorJmg to 
some,"® bJt not other,*® authorities a mcchan.c's hen 
may exist under some circumstances for materials 
which are neither delivered on the premises nor 
actually used in the const'-uction of the building 
W hile there is some authority to the contrarj',*^ it 
has been held that a mechanic’s hen m?y be acquired 
for materials delivered and furnished outside the 
state ** 

§ 43. -Actual Use 

While under the itatutes In many Jurlsdictione ma¬ 
terials furnished must have been aciually used in the con¬ 
struction of the building or the making of the improve¬ 
ment in question, under aome statutea this rule does not 
obtain. 

Under the statutes in many jurisdictions it is a 
general rule that it is essential to the acquisition of 
a hen for matcnals that the materials furnished 
shall have been actually used in the conbtruction of 
the building or the making of the improvement in 
question.** The rule should not be enforced with 


68. NT—Giant Portland Cement 
Co V New York, 134 NE 322, 282 
NY 395 

40 C J p 83 note 26 

66. Minn—Bums v. Sewell, 61 N 
W. 224, 4S Minn 425 

67. Ill —Colp V First Baptist 
Church of Murphysboro. 173 NE 
G7, 341 111 73. 71 ALR 106 

40 CJ p 83 note 28 
68: U.S—Grainffer v. Johnson, CC 
AKy, 286 F 833. 33 ALR 315. 
certiorari denied 43 S Ct 524, 362 
US 749. 67 LEd 1213 
40 CJ p 82 note 29 

69. Ind—Jackson v. J A Franklin 
& Son, 23 NE2d 28, 107 IndApp 
S3 

m US —Haskell v. McClintic- 
Marahall Co, CCULWash, 2S9 F 
406 

<0 C J p 82 note 81. 

Materials prepared or furnished but 
not used see infra | 43 
71. N T.—^North American Iron 
Works V G Ds Kimpe, Inc, 251 
NTS 144. 282 App.Div 579 
40 CJ. p 82 note 32 
Wlieve mabenal Is not spaolally do- 
signed for the dwelling against 
which a lien is claimed, and the ma¬ 
terial jis not daliyered, no lien may 


be acquired therefor—^Warming ▼ 
Hargis, 294 P 2*8, lo9 Wash 501— 
10 C J p 83 note 32 [a] 

72. US—Haskell v McClintic- 
Marshall Co, C.C.A.Wash, 259 F 
105 

7a US—Haskell v McClmtic- 
Marshall Co, supra 
Tex—^Trammell v Mount, 4 SW 
877, 65 Tex. 210, 2 Am S R 479 

74. Wash—Standard Lumber Co« v. 
Fields, 187 P 2d 283. 

78. Ind—Foster Lumber Co v Sig¬ 
ma Chi Chapter House, 97 N E 
501. 49 IndApp 528. 

40 CJ p 82 note 35 
PAing s&Etsrial on another lot 
It has been held that material 
pi'ed on a lot other than the one on 
which the structuie is to be erected, 
even though such lot was owned by 
the oArner of the structure and it 
was e'ene with permission, was not 
so fjmished and delivered as to be 
the subjpct of a lien —Cooper v 
Palais Roval Theatre, 242 Ill App 
184 

7C. WVa—Georgia Lumber Co v 
Hamson Const Co., 186 SE 899, 
103 WVa. 1 

77. Iowa—E ShurthiU Co v 
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.Etna Indemn Co, 124 N.W 613. 
617. 

40 CJ p 83 note 86. 

78. Or—^Peerless Pac Co v. Rogers, 
158 P 271. 81 Or 51. 

79. US —Haskell v. McClinllc- 

Uarsnall Co. CCA.Wash, 289 F. 
405 

40 C J p 83 note 88. 

eOL Ky—Whitfleld ▼, Kentucky 
Sales Corporation, 278 S W. 106, 
211 Ky 809. 

40 C J p 83 note 39 

Necessity of actual use generally see 
mfra S 43 

Bl. N T —Birmingham Iron Foun¬ 
dry V. Glen Cove Starch Mfg Co, 
78 NT 30 

40 C.J p 83 note 41 

88. V/iS—^Mallei y v La Cro&se 
Abattoir Co., 49 NW. 1071, SO Wis 
170 

40 CJ P 83 note 40 

Materials fumi&hed under contract 
made outside of state see infia S 
74 

88. Ala —Wood Lumber Qo. ▼. 

Greathouse, 148 So 126. 226 Ala. 
641 

Aik—Hklf Moon Gin Co v. E C 
Robinson Lumber Co, 181 SW2d 
229, 207 iVrk. 483—^lebastian Build- 
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such rigidity as to work injustice,** it being suffi¬ 
cient to show with reasonable certainty that the ma¬ 
terial furnished was actually used m the construc¬ 
tion of the building in question ** Under the stat¬ 
utes in some jurisdictions this rule does not obtain,*® 
although, of course, even in these jurisdictions, a 
hen may not exist, under the circumstances in some 
cases, for materials which are not used in the con¬ 
struction of the building in question *^ However, 
where materials are delivered pursuant to contract, 
and the building is completed and there is nothing 
to show that the materials were not used therein, 
and it is shown that some of the materials entered 
into its construction, it may be concluded that the 
materials did in fact go into the building and a lien 
may be allowed therefor.-** 

In both classes of j'urisdictions there may be cir¬ 


cumstances under which a lien may be allowed for 
materials which are not actually used.^* It has 
been held that, where matenals are delivered in 
good faith to be incorporated in a building, a hen 
may be acquired therefor, even though they have 
not been used for the purpose for which they were 
ordered,*® and it has further been held that a sell¬ 
er of material, acting in good faith, who delivers it 
to the situs where such material is intended to be 
and should be used, is not required to follow the 
transaction to the ultimate end of seeing that such 
material is actually so used or consumed as a con¬ 
dition precedent to the efficacy of his lien.*i Thus 
it has been held that a lien may be acquired for ma¬ 
terials where they have been prepared or furnished 
as ordered and the owner refuses to accept or use 
them,** goes mto bankruptcy,** allows his property. 


mg' ft Loan Aas'n ▼ Mlnten, 27 S 
W2d 1011, 181 Ark. 700 
Cal—^Nevada County Lumber Co v. 
JamsB, 78 P 2d 200. 25 CalAppSd 
679 

Ind —^Puritan SSngmeerlng Corporap 
tion V. Robinson, 191 KB 141, 207 
Ind 68—Ohio Oil Co. v Fidelity ft 
Deposit Co of Maryland, 42 NB 
2d 406, 112 lnd.App 462—Jackson 
V J. A Franklin & Son, 23 N.B2d 
23. 107 IndApp 88. 

Mo—^Tallman Co v. Villmer, App. 
133 SW.2d 1085. 

Okl-Consolidated Cut Stone Co. v. 
Seidenbach, 76 F 2d 442, 181 Okl 
678 

Or—State v. Johnson Contract Co, 
253 P 620, 120 Or 638 
40 C J P 88 note 48 
Furnishing for purpose of being used 
see infra 5 46. 

Materials neither delivered on prem¬ 
ises nor used see supra S 42 b 
84. WVa—Bateson ft Co v Bald- 
wm Forging ft Tool Co, 84 S.B 
887, 76 WVa. 674. 

8B. Mo —^Tallman Co ▼. Villmer, 
App., 188 S W.2d 1085. 

W.Va—^Bateson ft Co. v. Baldwin 
Forging & Tool Co., 84 S.B, 887, 76 
WVa 674. 

86. Idaho—^Idaho Lumber ft ECard- 
ware Co v DiGlacomo, 102 F.2d 
637, 61 Idaho 883. 

KY—^Rapid Fireproof Door Co v 
Largo Corporation, 216 NTS. 288, 
216 AppDiv. 896, reversed on oth¬ 
er grounds 164 KB 681. 243 NT 
482, motion denied 168 KB 898, 
244 NT 668. 

Wash.—Standard Lumber Co. v. 

Fields, 187 P2d 288 
40 CJ. p 84 note 46. 

FomlsTmig mateilsl to be used In. 
building 

Where materials are furnished to 
be used in a building, they need not 
be used upon the building in order 


that a lien may be acquired therefor 
—^Idaho Lumber ft Hardware Co v 
DiGiacomo, 102 P2d 687, 61 Idaho 
883 

Fumtshlug for Improvoanont of real¬ 
ty 

Matenals furnished In good faith 
for the improvement of realty may 
be lienable although not actually 
used m the woik 

Minn—Johnson v Starret, 149 N,W 
6, 127 Minn 188 

Neb—^Walker v Collins Const Co, 
286 N.W. 884, 121 Neb. 167. 

87. Wash.—Westmghouse Blectric 

Supply Co V Hawthorne, 160 P2d 
65, 21 Wash 2d 74. 

40 C J p 84 note 47. 

Agreement to return or use else¬ 
where 

The rule that one may acquire a 
lien for matenals actually delivered 
on the property, although they are 
subsequently used In another build¬ 
ing, has been held to have no appli¬ 
cation where the one furnishing the 
matenals agrees, prior to such deliv¬ 
ery, that any material remaining 
over and not used in the building 
shall be returned to him or used In 
another Job, and after the building is 
constructed the unused material is 
sorted and checked over and used 
elsewhere —^Boyer-Van Kuran Lum¬ 
ber ft Coal Co. V Colonial Apart¬ 
ment House Co., 142 NW. 619, 94 
Neb 180. 

DdivsKy aftsv oon^letton of stroo- 
tnxe 

One delivenng material after the 
completion of the structure against 
which a lien Is claimed for such ma.:- 
tenal has been held not entitled to a 
lien —^Hellison v Godfrey, 281 P. 
733, 164 Wash 219 

88. Wash—Standard Lumber Go. v. 
Fields, 187 F2d 283. 

86i Ind—Jackson v J A. Franklin 
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ft Son, 28 NB2d 28, 107 IndApp. 
88 

40 CJ p 84 note 48. 

Bstoppel 

It is not always necessary to show 
that material for the improvement of 
property went Into a building In or¬ 
der to claim a lien, since the cir¬ 
cumstances may be such that the 
owner of the building is estopped to 
Invoke the general rule—Jackson v. 
J A Franklin ft Son, 28 NB2d 28, 
107 Ind App. 88—40 C J p 84 note 48 
[a] 

In. Texas 

(1) Under some statutory provi¬ 
sions It has been held that a lien 
may be acquired for materials fur¬ 
nished although such materials are 
not actually used m the construction 
of a building or structure—^W. L. 
MacAtee ft Sons v House, 158 S W.2d 
460, 187 Tex 269—Trammell v 
Mount, 4 8W 877, 68 Tex. 210, 2 Am. 
SR 478 

(2) However, there Is authority 
holding that materials not used In 
the construction of a building are 
not lienable—Whaley Lumber Co v 
Reliance Brick Co. Civ App, 2 SW. 
8d 911—Murphy v Fleetford, 70 S. 
W 989, 80 Tex Civ App 487. 

9a Wash —Westinghouse Blectric 

Supply Co V. Hawthorne, 160 P2d 
66, 21 Wash 2d 74. 

81. La.—^Hanchey v. Klldalr, App, 
6 So 2d 208—Derbes v Marshall, 
App, 188 So. 74. 

98. Minn—^Berger v Tumbled, 107 
NW 648, 98 Mmn 163, 116 Am S. 
R 863. 

40 aJ. p 84 note 49. 

9& NT—Sears v. Wise, 64 NT.S. 

1068, 62 AppDiv 118 
Pa.—^Hinchman v. Graham. 2 Berg ft 
R 170. 
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while unfinished, to go into the hands of a receiv¬ 
er,®* diverts the materials to other uses®® or to an¬ 
other building or structure,®® or otherwise appro¬ 
priates them without the consent of the furnish- 
or.®7 

Similarly one who delivers material to an own¬ 
er's contractor on the premises may be entitled to 
a lien therefor although the material is diverted to 
another project by the contractor®® Also it has 
been held that a hen may be acquired for materials 
specially fabricated for inclusion, but not installed 
in a building, where such materials are being held 
awaiting the instructions of the owner,®® and that 
subcontractors who furnish materials specially de¬ 
signed and made for a building are not deprived of 
their hen if the contractor suspends work ^ So too 
the fact that material purchased by a contracting 
company for the construction of a hne of electric 
railroad under authority given by the railroad com¬ 
pany, as provided by the contract, had not been used 
at the time the contract was terminated by the rail¬ 
road company has been held not to affect the right 
to a lien therefor ® However, one who delivers ma- 
tenal specially desigpied for a particular structure 
and who, at the time of delivery knows that the ma¬ 
terial will not be used in the construction of the 
building, is not entitled to a hen therefor.® 

Provided they were furnished for use m the con¬ 
struction of the building or the making of the im¬ 
provement in question, as discussed infra § 45, and 
the portion which entered into the construction or 


§ 44 

improvement can be shown,* it has been held that a 
hen may be had for such materials as actually en¬ 
tered into the construction or improvement in ques¬ 
tion, even though other materials furnished by the 
same person were not so used.® Where materials 
furnished to a subcontractor are actually placed in 
the bailding for which they were furnished, the ma- 
tenalman has been held entitled to a hen, notwith¬ 
standing the subcontractor fraudulently disposed of 
the materials to a third person by whom they were 
placed in the building ® A hen may exist for ma¬ 
terials which were once used in the construction of 
a building, even though they were subsequently re¬ 
moved or taken out.*^ 

§ 44. -Incorporation in Building or Im¬ 

provement 

Where the materials, although used In construction, 
do not become a constituent part of the building, struc¬ 
ture, or improvement, it has been held that ordinarily 
no lien may be acquired therefor; but this rule le not ap¬ 
plicable in all jurisdictions regardless of the eircumetances 
of particular cases. 

The word "matenal,” as used in mechanics' hen 
statutes, has been held to be something which enters 
into, becomes a part of, and remains with, the com¬ 
pleted work or the finished structure ® A hen may 
properly be asserted for materials which become a 
part of the structure or improvement,® but where 
the materials, although used in construction, do not 
become a constituent part of the building, structure, 
or improvement, it has been held that, unless they 


■94^ Ind —Totten & Hoffff Iron A 
Steel Fdy Co v Muncie NaJl Co, 
47 NE 703. 148 Ind. 872. 

40 CJ p 84 note 61. 

95. Ind —Ohio Oil Co v. Fidelity 
& Deposit Co of Maryland, 42 N. 
E 2d 406, 112 Ind App 462. 

40 CJ p 84 note 62. 

Xlen held acquired 

(1) The fact that some of the 
Items of material sold are actually 
used by the purchaser for purposes 
other than that for which they were 
sold, unbeknown to the lien claimant, 
has been held not to destroy a lien 
therefor—Botsford Lumber Co v 
Fuller, 212 NW. 22, 170 Minn 130 
-—Moorhead Lumber Co v. Reming¬ 
ton Packing Co. 206 NW 653. 165 
Minn 411—40 C.J. p 86 note 62 [a] 

(2) Where materials ore sold and 
delivered to owner of land for con¬ 
struction of Improvements, matenal- 
xnan*a lien therefor may not he de¬ 
feated by proof that buyer used a 
part of the materials for other pur- 
jposes—^Brick & Tile v Parker, 186 
.SW2d 66, 148 Tex. 888. 


98. Minn—^Moorhead Lumber Co v 
Remington Packing Co., 206 NW. 
653, 166 Minn 41L 

40 CJ p 86 note 53. 

97- Ohio —^Beckel v, Petticrew, 6 
Ohio St 247—^Franklin Bank v 
Cincinnati, 10 Ohio S & CP. 646, 
8 Ohio NP 617 

Oa Ohio—^East End Lumber Co v 
Bennett, 187 NE 786, 46 Ohio 
App 104 

40 C J. p 84 note 62 [a]. 

99. US —FranklinviUe Realty Co. v. 
Arnold Const Co, CCA.Fla., 120 
F2d 144 

1. Wash—^Huttig Bros. Mfg Co. v. 
Denny Hotel Co, 82 P. 1078, 6 
Wash 122 

a US—Tenms Bros Co. v Wetsel 

6 T R Co, CCWVa.. 140 F. 193, 
affirmed 146 F 458, 75 CCA. 266. 

7 AnnCas 426 

a Ill—Vierck v Lindherg, 38 N.E 
2d 393, 818 UlApp. 150 

41 Wash—Little Bros Mill Co v 
Baker. 106 P 910, 67 Wash. 311, 
135 Am S R 980 

40 C J p 85 note 68. 
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Ill—^Portonea v Badenoch, 28 N. 
E 349, 132 111 377 

WVa—^Bateson & Co v Baldwin 
Forging & Tool Co, 84 S E 887, 76 
WVa 674. 

a Mo —M. Stevena Lumber Co 

V Kansas City Lumber Co, 72 Mo 
App 248. 

7. Cal —Johnson ▼ Smith, 276 P 
146, 97 Cal App 762. 

40 CJ p 86 note 61 
Defective ustaUatioa. 

Where a lien claimant is not re¬ 
sponsible for the defective installa¬ 
tion of the material fumiahed by 
him, the fact that the material is 
later removed because of such defec¬ 
tive installation has been held not to 
affect hia right to a lien therefor— 
Johnson v Smith, 276 P 146, 97 Cal 
App 763. 

a Ean—Road Supply ft Metal Co. 

V Bechtelheimer, 240 P. 846, 119 
Kan 660 

40 CJ. p 85 note 62. 

9. La—Toung v. Barelli, 126 So. 
258. 169 La. 819 

40 C J. p 86 note 63. s 
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come Tvithin an express statutory exception,io no 
hen may be acquired therefor,and that real prop¬ 
erty IS not to be subjected to a hen for materials 
which do not enter into the construction of some 
improvement which becomes a part thereof ^2 How¬ 
ever, it IS unsafe to accept this as a general rule 
applicable in all uinsd'ctions regardless of the cir¬ 
cumstances of particular cases 

Ordinarily, unless expressly so provided by stat- 
ute,!'^ no hen may be acquired for the value or use 
of tools, machincTT, equipment, or apphaiicss fur¬ 
nished or lent for the purposes of facilitating the 
work,^® where they remain the property of the con- 
tractori® and are not consumed in their use,i7 but 
remain capable of use in other construction or im¬ 
provement \vork.i® XVhile charges for parts enter¬ 
ing into incidental repairs of equipment, made dur¬ 


ing the continuance of construction work, have been 
held to be lienablc, whether or not consumed on the 
job,^® It has also been held that the use of tools and 
machines which wear out in the use does not give 
a right to a hen for their value as materials So 
too a hen has been denied for other materials which 
remain the property of the contractor,^! such as 
patterns^® and materials furnished for a temporary 
bridge to be used during the construction of a per¬ 
manent bridge 23 

Generally a hen may be acquired for materials 
which, although not incorporated m the building or 
improvement, are used in the construction and, by 
their use, are actually or practically consumed, wast¬ 
ed, destroyed, or rendered worthless or unfit for 
further use 24 Thus a lien has been allowed for ex¬ 
plosives, 25 and, although there is some authority to 
the contrary,2fi for lumber and other materials fur- 


10. Ill—Holer v Kaplan, 145 N.B 
243 313 Til 448 

40 C J p 85 note 65 

11. US—Sl^lar V 011 Incomes, C.C 
AL.a. 133 F2d 312 

40 C J p 85 note 64 
10. Kan —Sa^h A Sa>8 Co v. Early, 
232 P 232. 117 Kan 425 
asatczlaa famished fer IraUdinff 
inovahls ciipboc.7a not attached to 
building has been held not ground 
for lien on realrv—Badger Lumber A 
Goal Co ▼. Schmidt. 251 P. 196, 122 
Kan 48 

Ssater resting on the floor of aj 
building has been held not immov¬ 
able and ni-il to constitute materials 
for the erection of a building—D.xie 
Bldg Material Co v Charuer, 8 La. 
App. 469 

13. Wis—^Barker A Stewart Lumber 
Go V Marathon Paper Mills Co 
130 N* \V 8G6. 146 Wis 12, 26 L.R. 
A,NS, 875 

40 C.J. p 85 note 66 

14. Cal—Los Angeles ▼ Kauti; 179 
P. 716 80 Cal App 702 

Tex—Burke v Brown, 80 S.W. 936. 
10 Tex Civ.App 298 

16. Kan—Wilkinson v. Paciflo Mid- 
West Oil Co., 107 P.2d 726, 152 
Kan. 712—Road Supply & Metal 
Co. v. Bechtelheimer, 240 P, 846, 
119 Kan 660 

Sy—Corpus Jozls cited la Marlon 
Steam Shovel Co v Union Indem¬ 
nity Co. 75 SW3d 541, 542, 255 
Ky. 817—Steele A Lebby v. Plynn- 
Sullivan Co, 64 S W 2d 826, 246 
Ky 772. 

N.Y —John H Black Co. v. Surdam 
Holdmg Corporation, 260 N.Y S 17, 
140 Mlsc 113 

Ofcl—Consolidated Cut Stone Co. v 
Seldenbaoh, 76 P 2d 442, 181 Okl 
678 

W.Va—Oospos ffnrls olted la Rhodes 


V. Riley, 169 SE 525, 626, 113 W 
Va 679 

40 CJ p 86 note 70. 

Bsgtaar edilpaeat for Job 
Charges for articles which should 
have been included m contractor's 
regular equip.Tent for job that he 
undertook have been held not I ten¬ 
able—Biuefleld Supply Co v M P 
Smith Const Co, 177 SE 296. 115 W. 
Va 637 

Bile held anidleable 

Cl) To flies, buckets, hammer 
handles, brooms, shovels, etc — 
Walker v Collins Const Co, 236 N 
\V 834. 121 Neb 157. 

I C2) To purchase price of pipe fur¬ 
nished to contractor for use in 
pumoing sand and water in con¬ 
structing embankment on railroad 
rir^ht of wpy—^American Tank A 
Equipment Co v. T R Wiggins, 
Inc, 42 P2d 115. 170 Okl 504 

(3) To rental for use of pans and 
ends furnished to contractor to hold 
concrete in place m building opera¬ 
tions—Consolidated Cut Stone Co v. 
Seidenliach, 76 P 2d 442. 181 Okl 578 

(4) To rented crane—Steele A 
Lebby v Flynn-Sullivan Co, 64 SW. 
2d 325, 246 Ky. 772 

(5) Other equipment see 40 CJ. p 
86 note 70 [a] 

IS. Idaho.—^Nmneman ▼ Lewiston, 
129 P 1073, 23 Idaho 169 
Ky—Ooxpns Jnzis olted in Marlon 
Steam Shovel Co v Union Indem¬ 
nity Co., 76 SW2d 641, 642, 265 
Ky. 817. 

17. Ky —Cozpus Jbzls olted in 
Marion Steam Shovel Co. ▼ Union 
Indemnity Co, 75 SW.2d 641, 642, 
255 Ky 817 

40 C J p 86 note 72. 

18. Idaho—^Ninneman ▼ Lewiston, 
^ 129 P 1073, 23 Idaho 169 

Ky —Coxpus Jezls oltsd in Marion 
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Steam Shovel Co v. Union Indem¬ 
nity Co, 75 SW2d 641. 542, 256 
Ky 817 

Wis—^IVehb V. Preng, 194 NW. 165, 
181 Wis 89. 

18. W Va —Biuefleld Supply Co v. 
M P Smith ConsL Co, 177 SSL 
296. 116 WVa 537 
20. Mass—George FT Sampson Co 

V Commonwealth, 88 N E. 911, 202 
Mass 326 

2L Cal—Stlmson Mill Co. v Los 
Angeles Tract Co. 74 P 867, 141 
Cal 80—Bridgeport First Nat 

Bank v Perns irr Disi., 40 P. 45, 
107 Cal. 65 

88. Cnl —Bridgeport First Nat. 

Bank v Perris Irr DisL, supra. 

40 C J p 86 note 76 

S3. Cal —Stimson Mill Co v. Los 
Angeles Tract Co., 74 P. 857, 141 
Cal 30. 

84. Neb—Walker ▼. Collins Const. 

Co, 236 NW 334. 121 Neb 157 
Okl—Tway v Thompson, 16 P 2d 76, 
160 Okl 279. 84 A L R 457—Lively 

V Evams-Howard Fire Brick COh 
242 P 773. 115 Okl 259. 

40 CJ p 86 note 78. 

Articles not included la regular 
eatilpment 

It has been held that charges for 
all articles not included In contrac¬ 
tor's regular equipment and which 
are not lienable as incidental repairs 
are lienable if articles were used ex¬ 
clusively and consumed entirely in 
work—^Biuefleld Supply Co v M. P. 
Smith Const Co, 177 SE. 296, 116 
WVa. 637. 

25b Minn—Johnson v Storrett. 149 
NW. 6, 127 Minn. 188, lu.R.A.1915B 
708 

40 C J p 86 note 79. 

86. Pa —^Hoffman Lumber Co. v. 
Gibson, 119 A. 741, 276 Pa., 79. 



67 aJ.S. 


MECEANIC8' LIENS 


8 44 


nished and used in making* forms or molds to hold 
and support concrete until it hardens and becomes 
self-supportingWhile a lien has been allowed 
regardless of the salvage value of the lumber so 
used,^^ It has also been held that, where the lumber 
is removed and remains fit for use in the construc¬ 
tion of other buildingSi no lien may be acquired 
therefor.28 A hen has been allowed for materials 
entering into a cofferdam 20 a claim for feed sold 
to a contractor to be used in feeding learns employed 
m construction on, or improvement of, realty has 
been held not to be lienable.2i 

Shoring and scaffolding. While a hen has been 
denied for lumber used for scaffolding,22 it has also 
been held that a hen may be allowed for such por¬ 
tion of the lumber as is entirely consumed and can¬ 
not be used again,23 or that a hen may be allo\ved 
although the lumber was not wholly consumed,^^ 
the hen, in such case, being allowed for the de¬ 
preciation in value of such portion as is not entirely 
consumed but has become depreciated in value 35 A 
bke rule has been applied in determining the exist¬ 
ence and amount of a hen for lumber used as shor- 
ing.3« 


Fuel and oil There is a conflict of authority on 
the question whether a hen may be acquired for coal 
or other fuel used to generate power for the oper¬ 
ation of the machinery by which the construction or 
impro\ement work is carried on, so that, while it 
has been held that it may be acquired,®7 it has also 
been held that it may not be acquired 28 There is 
a like conflict of authority on the qiiection whether 
oil, grease, or other lubricant is IiLnablc, some courts 
ha\ ing held that it is lienable^s and others that it is 
not li enable *0 

Packages and shelter. It has been held that, where 
material is usually delivered in certain packages, it 
is proper to charge for it as packpged,^^ although 
the small material constituting the package does not 
literally go into the construction of the building ^3 
Thus It has been held that including a charge for 
lime bariels^® or cement sacks^^ is proper where 
they are not returned. A hen has been allowed for 
matenais furnished for the construction of a tool 
house,*® but not for the construction of shelter for 
the workmen and animals of a contractor or sub¬ 
contractor,*® or for the construction of sheds for 
the protection of materials.*^ 


imasr Btainte rating- to pniaio im- 
pTOvemonts 

Under a statute granting & lien for 
the fumi<4hmff of materials In the 
construction of a public improve¬ 
ment, lumber purchabed by contrac¬ 
tor, using It in construction of ce¬ 
ment forms, has been held not lien- 
able as material used in construc¬ 
tion of such Improvement—Melcher 
LiUmber Co v Robertson Co, 250 
NW. 594 217 Iou.a 31 
a?. Okl—Tway v Thompson, Ifl P 
2d 76. 160 Okl 279. 84 ALR. 457. 
40 C J p 86 note 81. 

Xn. nUiLoiB 

(1) The statute allows a lien for 

the furnishing of material for forms 
op form work in concrete construc¬ 
tion—Douglas Lumber Co v Chica¬ 
go Home for Incurables. 43 N IS 2d 
685, 380 111 87—Cooper v. Palais 

Rosral Theatre, 243 111 App. 184—40 
C J p 86 note 81 M (1) 

(2) Prior to the adoption of this 

statute no lien was allowed for lum¬ 
ber furnished for the molds and 
forma into which concrete was 
poured—Douglas Lumber Co v Chi¬ 
cago Home for Incurables. 43 N H 2d 
636, 380 III 87—Cooper v. Palais 

Royal Theatre, 243 Ill App. 184—40 
C.J p 87 note 81 [e] (2). 

SBL 111 —Douglas Lumber Co v Chi¬ 
cago Home for Incurables, 43 NR 

2d 536, 380 III 87. 

Web—Walker v Collins Const Co, 
236 NW 834. 121 Neb 157 
M Mass—^Kennedy ▼ Common¬ 
wealth, 65 NR 828. 182 Mass 480 


Wis—^Wiedenbcck-Dobelin Co v 
Mahoney, 162 NW 479, 160 Wis 
641. 

33l Idaho —Chamberlain v Lewis¬ 
ton, 129 P 23 Idaho 151 

Wis—Barker & Stewart Lumber Co 
V Marathon Paper Mills Co. 130 
NW 866, 14S Wis 12, 36 L R A .K 
S. 875 

3L Cal —^Linder Hardware Co v 
Kelley, 3bS P lOTb 33 Cal App 17 
Okl —Bank of Earlsboro v. J R 
Croabie, Inc, 77 P 2d 547. 182 OLl 
327 

32. Pa—^HofTman Lumber Co t 
G ihson. 119 A 741, 276 Pa. 79. 

40 CJ p 87 note 84 

33 . Wis—Webb v Preng, 194 NW 
155, 181 Wia 39 

3^ Neb—^IValker v. Colima Const 
Co., 2J6 NW 334, 121 Neb 157 

35. Wia—Webb v Preng, 184 NW. 
165, I8l Wis 39 

38. Wis —Webb v PVeng, supra— 
Moiitz V Sands Lumber Co, 146 
NW 1120, 158 Wis. 49, 61 LRA.. 
NS, 1040 

37. Neb—^Walker v. Collins Const 
Co. 236 NW 834, 121 Neb. 157. 

40 CJ P 87 note 89 
Gasoline and oil used for hauling 
materials see infra 5 50 
Xf reasonably neoessary to proper 
oonatmotion, fuel used in generating 
^team to operate hoiste and m.xer 
may be lienable—^Walker v. Collins 
Const Co, 236 N.W 834. 121 Neb 
157 


38. La—Southern Gas Line v Dixie 
Oil Co, 133 So 181, 16 La App 
26 

Okl—Corpus Juris dted In Bank of 
Rarlsbo^'o v J E Crosbie, Inc, 77 
P2d 547. 651, 182 0*tl 827 

Pa—Pavo V Merloi, 94 Pa Super 
90 

Wabh—Standard Oil Co v Lons^ 
Bell Lumber Co, 6 P 2d 402, 166 
Wflsh 156 

40 CJ p 87 note 90 

39. Cal —Pacific Saeh & Door Co y 
Bumiller 121 P 210, 1C2 Cal 664. 
6G7. 41 LRA NS, 296 

40 CJ p 87 note 91 

40. Wis —Barker & Stewart Lum¬ 
ber Co V Marathon Paoer Mills 
Co. 130 NW 8C6, 146 Wis 12, 86 
LR A N S, 875 

40 CJ p 87 note 92 

41. Cal —Snell v Payne. 46 P 1068, 
115 Cal 218 

42. Cal—Snell v Payne, supra. 

43. Cal—Snell v Payne, supra, 

44. Mo—Glencoe Lime & Cement 
Co V Polar Wave Ice & Puol Co,, 
App, 181 SW 963 

Neb—Crowell Lumber & Grain Co. 
v Ryan Co. 192 NW. b09. 110 Neb. 
225. 

45. Minn—Johnson v. Starrett, 149 
NW 6, 127 Minn. 188, LRJ11915B 
708 

4fc6. Colo —Parmers* Zrr. Co. v. 
Kamm, 186 P 768, 65 Colo. 440. 

4fr. Pa —HofCmaa Lumber Co t. 
Gibson, 119 A. 741, 276 Pa, 79. 
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§ 45. Intent or Purpose in Furnishing 

In order that a lien may be acquired, the labor and 
materials must be furnished for the purposes contem¬ 
plated by the statute under which the lien is claimed, 
usually statutes allowing a lien for materials furnished ap¬ 
ply only to materials furnished for building purposes 

In order that a hen may be acquired, the labor and 
materials must be furnished for the purposes con¬ 
templated by the statute under which the hen is 
claimed ^8 The statutes allo-wing a hen for mate¬ 
rials furnished usually apply only to furnishing for 
building purposes,'^8 and do not include a furnish- 
nig for general^O or unknown®^ purposes, or an or¬ 
dinary sale in the usual course of trade^^ or on a 
general or open account,®^, or a sale without any 
reference as to what shall be done with the mate¬ 
rial sold.8^ It has been held that, while the mate¬ 
rials must be furnished for building purposes as dis¬ 
tinguished from general or unknown purposes, still 
It IS not essential that any particular building should 
be in the contemplation of the parties at the time the 
materials arc sold.SB However, the weight of au- 
thonty IS to the effect that it is essential that the 
materials shall have been sold or furnished for the 
purpose of being used in the particular buildmg on 
which a hen is claimed,®® although, where the ma¬ 
terials are sold for the purpose of building a house, 
the fact that the matenalman did not know the ex¬ 
act location of the land upon which the building 
was to be erected will not defeat the lien.®7 

It has been held that one who furnishes znatenal 


with knowledge that it may be used on several dif¬ 
ferent jobs is not entitled to a lien against the struc¬ 
ture in which the material is used®8 However, it 
has also been held that, when labor or materials are 
furnished to a contractor engaged in the construc¬ 
tion of several buildings for different owners, each 
building with the lot on which it stands may be sub¬ 
jected to a lien for materials used in, or labor ex¬ 
pended on, it,®8 even though, according to some,®® 
but not other,authorities, the labor and materials 
were furnished indiscriminately for use in the con¬ 
struction of the several buildings. When materials 
are furnished as ordered, and there is no special 
contract for the fumishmg of all the materials to 
be used in the erection of several buildings, a lien 
against a particular building may not be acqiured, 
after its sale, by the furnishing of materials to be 
used in the other buildmgs.®^ 

§ 46. Reliance on Credit of Building or Prop¬ 
erty 

Usually, in order that a mechanic's lien may be ac¬ 
quired, the labor mutt have been performed, or the ma¬ 
terials furnished, on the credit of the particular building, 
and not merely on the general credit of the owner, con¬ 
tractor, or other person. 

In order that a mechanic’s hen may be acquired, 
usually it is necessary that the labor shall have 
been performed, or the materials furmshed, on the 
credit of the building,®® and not merely on the gen¬ 
eral and personal credit of the owner, contractor, or 


48. Mich.—^Bezold v. Beach Develop¬ 
ment Co, 244 NW 204, 269 Mich 
698. 

40, Minn—^Ryan Drag Go v Rowe, 
69 NW. 468, 66 Minn 480. 

40 aj. p 88 note 6. 

60. Ind—Ohio OU Co v. Fidelity 
& Deposit Co of Maryland, 42 N 
B2d 406. 112 IndApp 452 

Iowa—Cotes v Shorey, 8 Iowa 416 

Me—J. W White Co v. Griffith, 145 
A. 184, 127 Me. 516. 

51. lowBd—Cotea v. Shorey, 8 Iowa 
416 

58. Ind.—Ohio OU Co v Fidelity & 
Deposit Co of Maryland, 43 N F 2d 
406, 112 IndApp 452 

Wash —Weatinghouae Bllectrlo Sup¬ 
ply Co V Hawthorne, 160 F2d 65, 
81 Wash 2d 74. 

40 C J. p 88 note 9. 

63 ; Ind—Ohio Oil Co. v. Fidelity & 
Deposit Go. of Maryland, 42 N S3 2d 
466, 112 IndApp. 452. 

Me .—J W. White Co. v. Griffith, 146 
A 184. 127 Me 616 

Wia—IPsBlInger y Huebner, 22 Wls 
682. 

Sale on general credit of owner or 
oontractor see infra 9 46 


64. Ind —Smith v Newbaur, 42 N S3 
40, 1094, 144 Ind 86, 88 L. R A 686 

40 C J. p 88 note 11. 

65. Minn—^SSmery v Hertig, 61 N 
W 830, 60 Minn 64. 

40 C J. p 88 note 16. 

58. Ill —Colp V First Baptist 
Church of Murphysboro, 173 NS3 
67. 841 Ill. 78. 71 ALR 106 
Ind —^Puritan Bngmeenng Corpora¬ 
tion V Robinson, 191 NS3 141, 207 
Ind 68—Ohio Oil Co v Fidelity & 
Deposit Co of Maryland. 42 NS3 
2d 406, 112 IndApp 462—Jackson 

V J. A Franklin & Bon. 28 N S3 2d 
28, 107 IndApp 38 

Me—J W White Co v Griffith, 146 
A 134, 127 Me 616 
RI—^Phillips Dead & Supply Co v 
Swartz, 132 A 4, 47 RI. 208— 
Gumey v Walaham, 19 A 828, 16 
RI 698 

40 C J. p 88 note 16 

57. Wash —Oozpus Juris oised In 
Berger v. Baist, 6 P.2d 412, 416, 
165 Wash 590 

40 C J p 89 note 17 

58. RI —^Phillips Lead & Supply Co 

V Swarts, 133 A 4, 47 RI 203 
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68, Mass—Sexton v. Weaver, 6 N. 

SI 867, 141 Mass 278 
40 CJ p 89 note 18 
80. Pa—^Davis v FUrr, 18 Pa 167, 
followed m Harper v Keely, 17 
Pa 334 

6L Mass—Childs v. Anderson, 128 
Mass 108 

40 CJ p 89 note 20 
68. Md—Ortwine v Caskey, 48 Md 
184 

40 CJ p 89 note 21. 

68. DeL—S3 J Hollingsworth Co v. 
Continental-Diamond Fiber Co, 
176 A 866, 6 WWHarr 803 
Ind—Ohio Oil Co V Fidelity & De¬ 
posit Co of Maryland, 42 N.S3 2d 
406, 113 IndApp 462 
Okl —OorpuB JuxlB anoted in 
Schuman v Teague, 166 F2d 1010, 
1011, 196 Okl 328 
40 CJ p 89 note 23. 

"Credit of the building** 

The phrase “credit of the buUding" 
has been held to be a statutory 
phrase used in mechanics' lien laws, 
referring to labor or material fur¬ 
nished for a pculicular structure, but 
extended to include within its mean- 
mg skilled labor, where the mechanlo 
did not know Into what building the 
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some other person However, it has been held 
that, where materials are furnished for use in a par¬ 
ticular building a lien may be had therefor, al¬ 
though at the time of sale the matenalman intended 
to rely for pa 3 rment solely on the personal credit of 
the buyer.®® At any rate, the mere fact that the 
materialman looks to the contractor in the first in¬ 
stance, and, if he fails, to the building, will not de¬ 
feat the lien.®® Also the matenalman need not, at 
the time of furnishing the materials, expressly state 
his intention of relying on his right to a lien.®^ 

§ 47. Advances of Money 

A mechanic't lien ordinarily may not be acquired for 
money lent or advanced to a contractor or other person 
to enable him to purchase material for, or pay for labor 
upon, a building or other improvement. 

There may be no mechanic's hen for money lent 
or advanced to a contractor or other person for the 
purpose of enabling him to purchase material for, 
or pay for labor upon, a building or other improve¬ 
ment ®8 One who lends money to an owner to en¬ 
able him to procure a loan on his property is not en¬ 


§ 48 

titled to a 3:en therefor ®® However, a lien against 
a homestead, executed by a husband and wife, cov¬ 
ering money advanced for improvements and pay¬ 
ment of a vendor's hen, has been held valid 

§ 48. Board and Lodging 

While It has been held that a mechanic's lien may not 
be acquired for board or lodging of workmen, It has also 
been held that a hen for board may be allowed aa part 
of the oompensation due under a contract. 

It has been held that a mechanic's lien may not 
properly be claimed in respect of board or lodgmg^l 
of a foreman^® or of workmen,^* either in respect of 
the food fumished*^^ or of the services rendered in 
cooking 7® However, it has also been held that a 
hen for board may be allowed as part of the com¬ 
pensation due under a contract^® Under a statute 
allowing a hen for provisions, goods, or supplies 
furnished, it has been held that a hen may be al¬ 
lowed for groceries furnished to a subcontractor for 
the maintenance of a boarding house for his men,*^^ 
but not for supplies consumed by men not working 
on the job in question.?® 


result of his work waa to be placed 
—Emery v Hertis, 61 NW 830, 60 
M'mn 64, 69 

04 . ind—Ohio Oil Co ▼. S^delity & 
Deposit Co of Maryland. 42 N13 2d 
406, 112 IndApp 452 
Okl —< 400 x ^118 JtLEis quoted lu 
Schuman v Teague, 166 F2d 1010, 
1011, 195 Okl 328 

RI—Cook, Borden & Co v R Z L 
Realty Corporation, 147 A 891, 60 
RI 876 

40 C J P 89 note 24 
65. Mont —OoxpuB JtuiJi cited lu 
Caird Engineering Works v Seven- 
Up Gold Mining Co, 111 F 2d 267, 
277. Ill Mont 471. 

40 CJ p 89 note 25. 
sreoeBsity of agreunent 

In order to secure a lien it has 
been held not necessary that at time 
of sale, agreement existed that ma¬ 
terials were furnished on credit of 
X>articular building and not on buy¬ 
er's credit —Gaird Engineering 
Works V Seven-Up Gold Mining Co. 
Ill P2d 367, 111 Mont 471. 

60. Mont —Ooxpna Jnzls cited in 
Caird Engineering Works v Seven- 
Up Gold Mming Co, 111 F 2d 267. 
277, 111 Mont. 471 

Nev—^Paterson v. Condos, 28 P.2d 
499, 66 Nev. 184, reheanng denied 
30 F 2d 288, 56 Nev. 260. 

40 CJ p 89 note 26 

67. Ala.—Eufaula Water Co. v. Ad- 
dyston Pipe & Steel Co, 8 So 26, 
89 Ala. 662. 

Tenn—^Bassett v Bertorelli, 22 SW. 
428, 92 Tenn 648. 

68 L Ala—^Wood Lumber Co v 
Greathouse, 161 So 236, 280 Ala 


862—^Byrum Hardware Co v Jenk¬ 
ins Bldg Supply Co, 147 So 411, 
226 Ala 448 

Anz—^Lilley v J. D Halstead Lum¬ 
ber Co, 28 F2d 616, 42 Alls 646 
Ark —Corpus Jims quoted In Middle- 
ton V Watkins Hardware Co, 116 
BW2d 1043, 1046, 196 Ark 133 
Cal—Glassco v El Sereno Country 
Club, 17 P3d 703, 217 Cal 90— 
Howard v Societa Di Unione E 
Beneficenza Italiana, 145 P 2 d 694, 
62 CalApp2d 842 

Fla—Lovingood v. Butler Const Co, 
181 So 126, 100 Fla 1252, 74 A L 
R 618 

La—Central Lumber Co v Schroe- 
der, 114 So. 644, 164 La 759 
Miss—Sadler v. Glenn, 199 So 806, 
190 Miss. 112—City Coal & Lum¬ 
ber Co V Gulf Refining Co, 186 
So 360, 184 Miss 260 
Tex.—^Verschoyle v Holifield, 123 S. 
W2d 878, 182 Tex. 616—West v. 
First Baptist Church of Taft, 71 8 
W2d 1090, 138 Tex 388—Owen v 
Gnffln, Civ App , 34 S W 2d 838— 
Hewitt V. Buchanan. Civ App, 4 S. 
W2d 169 

40 CJ p 77 note 47. 

Loan of credit see supra | 88 . 

One who, without taktag subzoga- 
tloa, advances to a contractor, at an 
owner’s request, money used to pay 
for labor on a building, is not enti¬ 
tled to a lien therefor, since the ad¬ 
vance of the money is simply a loan 
and gives no lien or privilege on the 
improvements or property —Liberty 
Lumber Yard v. Tabb, 126 So 714, 12 
La.App 697. 

I Money volmitarny advaaoed by a 
loontraotoz to pay daizns against an 
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owner for work and materials which 
the contractor is not obligated to 
pay has been held not to give rise 
to a lien—^Burr v Peppers Cotton 
Lumber Co, 266 P 1026, 91 Cal App 
268, followed m Willett y. Peppers 
Cotton Lumber Co., 266 P 1028, 91 
Cal App 798 

Tzansactlon held not loan 
Tex.—^Wilson v Hinton, 116 SW2d 
866 , 181 Tex. 693 

B9. Wyo.—Mawson-Peterson Lum¬ 
ber Co V Sprinkle, 140 P 2d 688 , 
69 Wyo 884, 147 ALR. 1089 
7a Tex —Grammar v Hesperian 
Bldg & Sav Ass'n, Civ App, 70 S. 
W 2d 220, error refused. 

71. Tex—^Van Horn Trading Co- T. 
Day, Civ App, 148 SW. 1129. 

72. Pa.—^Wethered v. Garrett, 7 Pa 
Co 529 

72. NH—^Perrault ▼ Shaw, 88 A- 
724, 69 NH 180, 76 Am SR. 160 

74m Cal—^Malone v. Big Flat Gravel 
Min Co, 18 P. 772, 76 Cal 678— 
Arata & Peters v Snow Mountain 
Water & Power Go, 267 P 932, 93 
Cal App 227. followed in 267 P 938, 
2 cases, 92 Cal App. 792. 

7& Cal —Clark v. Beyrle, 116 P. 

789, 160 Cal 806. 

40 CJ p 77 note 58. 

70. Iowa.—Crane Co. v. Westerman, 
8 N W 3d 412, 282 Iowa 1894. 

40 CJ. P 77 note 64 

77. Colo—Olson v Model IsuBd A 
Irrigation Go. 225 P, 269, 76 Colo. 
221 

7a Colo.—Olson V. Modal Land 4b 
Irrigation Co., supra. 
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§ 49. Profits and Conunissions 

Profits and commlasions ordinarily are not llenable 
Items unless included in the contract price or in the rea¬ 
sonable worth of the labor or materials fu^nishedi no 
hen may be allowed for profits or commissions not earned 

Profits and commissions ordinarily are not lien- 
able Items'^# unless included m the contract price,®® 
as where the contract provides for payment of the 
cost of, or reimbursement for the amount actually 
paid out for, labor ana material, plus a certain per 
cent as commissions, profit, or compensation,®^ or 
unless included in the reasonable worth of the la¬ 
bor or materials furnished,®® as v’here the actual 
cost IS less than the reasonable worth 8® There al¬ 
so is authority holding that a lien is regulated by 
the amount and \alue of the work done, and not by 
any supposed profits contracted for.®* No hen may 
be allowed for profits or commissions not earned,®® 
as on labor not done or material not famished,®® or 
on that poition of the contract which is not complet¬ 
ed 

§ 50. Transportation 

A mechanic’s Hen is frequently allowed for the trans- 
portation of material. 


While a lien for the transportation of material 
has in some instances been denied,®® as where there 
IS no agreement to pay a hauling charge,®® fre¬ 
quently It has been allowed,®® sometimes as labor 
performed in the erection or construction of a build¬ 
ing®! and sometimes as part of the value, cost, or 
price of the material ®2 Under some statutory pro¬ 
visions no lien may be allowed for the transporta¬ 
tion of material wher? the person claiming the hen 
IS merely engaged to haul materials ®3 Although 
It has been held that gasoline and oil used in vehi¬ 
cles for hauling materials are not “materials fur¬ 
nished” within the meaning of a mechanics* lien 
law,®^ It has also been held that a hen is allowable 
for their cost as “debts contracted” for work done 
for or about a building.®® 

§51. Requisite Amount or Value 

Under tome gtatutes mechanics' liens may be acquired 
only for claims exceedirg a apecified amount, but under 
otha- statutes a Hen may be allowed Irrespective of the 
amount of the claim. 

Under some statutes mechanics' liens may be ac¬ 
quired only for claims exceeding a specified 


79. Ark—Oorpni Jnrla qnoiad In 
Shaw V Hackensack Apartment 
Corporation, 296 SW 966, 968, 174 
Ark 492 

Ky —Corpna Jturie qnoted In Bond v 
W T CongletOQ Co, 129 S.W.2d 
670, 672, 278 Ky 829 

40 CJ p 77 note 89. 

80. Ark—Corpus Joru qnotad tn 
Shaw V. Hackensack Apartment 
Corporation, 295 SW 866i 968. 174 
Ark 492 

Ey—Oorptu Jmla quoted in Bond v 
W T Conqleton Co, 129 S.W2d 
570. 572. 378 Ky 829. 

40 C.J. p 77 note 40 

8CL Ky —Corpus juris quoted In 
Shaw Y Hackensack Apartment 
Corporation, 295 S W 966 968 174 
Ark 492—Oorptis Jozis quoted In 
Bond V. W T Congleton Co, 120 
SW2d 570, 572, 278 Ky 829. 

Md—House v. Fissell, 51 A 2d 669 

Mo—Fagan ▼ Brock Motor Gar Co. 
App. 282 SW 135. 

40 C.J p 77 note 41 

sa. Ark.—Oorpns Jozis quoted In 
Shaw V. Hackensack Apartment 
Corporation, 295 SW, 966, 968, 174 
Ark. 492 

Ean.^—Elder Mercantile Co v Ottawa 
Inv. Co., 165 P 279. 100 Kan 507. 

sa Ark.—Oorpns Jnrls quoted In 
Shaw V. Hackensack Apartment 
Corporation, 295 SW. 9C8, 968. 174 
Aik 492 

40 CLJ. p 77 note 48. 

SA Tenn—^Roehl t. Hendk, 6 Tenn 
App. 168. 


8S. Kan —^Elder Mercantile Co. v 
Ottawa Inv. Co, 165 P. 279, lOO 
EAn. 597 

sa Kan.—Elder Mercantile Co. y 
Ottawa Inv Co, supra 
Pa.—^Hoekstra v. Hopkins. 87 Pa Su¬ 
per 15. 

87. NY —Goldberger-Haabin. Inc, 
V 74 Second Ave Corporation, 169 
NE 405. 352 NT 836 

40 GJ P 77 note 46. 

Breaoh of oontiaot 

(1) Where not specifically provid¬ 
ed for by statute, it has been held 
that no lien may be acquired for loss 
of profits by reason of a breach of 
contracL—Schenectady Homes Cor¬ 
poration V Greenside Painting Cor¬ 
poration, 87 N.7 S 2d 53 

(2) However, work performed and 
materials furnished at time of notice 
to contractor of default and loss of 
profits by manufacturer of articles 
tendered at job were held propei 
Items for mechanic's lien —^Nieman 
V Nadelman, 240 NTS 47, 186 Misc 
836, affirmed 248 N.7 S 811, 229 App 
Div. 866. 

88. US —^In re Kent Refining Co.. 
D C Mich, 20 F Supp. 662. 

40 CJ p 87 note 2. 

Transportation of workmen see supra 
9 34. 

B3i Md —Schneider v Menaquale, 49 
A 2d 830 

80. Iowa—Crane Co v Westerman. 

8 N W 2d 413. 282 Iowa 1894 
klo —^Fagan v Brock Motor Cei Co , 
App., 283 SW. 186. 
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Mont—Caird Engineermg Works v 
Seven-Up Gold Mining Co, 111 P 
2d 267. Ill Mont 471 

NJ—West Jersey & S S R Co. v. 
County of Cape May, 136 A. 74, 100 
NJEq 181 

Ohio —Indemnity Ins Co of North 
America v Portsmouth Ice, Coal A 
Building Material Co. 172 NE 162. 
122 Ohio St 409 

Wash.—Siler Mill Co v Charles Nel¬ 
son Co, 162 P 590, 94 Wash. 477. 

40 CJ p 87 note 8 

91- N J —^West Jersey A S S R Co 
V County of Cape May, 186 A 74, 
100 N J Eq 181 

40 CJ p 88 note 4. 

83. Cal —Hayward Lumher A In¬ 
vestment Co V Ross, 90 P2d 186. 
82 Cal App 2d 455 

Kan—Southwestern Electrical Co v. 
Hughes, 80 P2d 114, 189 Kan 89. 

Mo—Fagan v Brock Motor Car Co, 
App. 282 SW. 136. 

Ohio—^Indemnity Ins Co. of North 
America v Portsmouth Ice^ Goal A 
Building Material Co, 172 NE 162. 
122 Ohio St 439 

Wash—Siler Mill Co v Charles Nel¬ 
son Co. 162 P 690, 94 Wash. 477 

40 GJ p 88 note 6. 

93. Cal —Wilson v. Nugent, 67 P 
1008, 125 Cal 280—^Hayward Lum¬ 
ber A Investment Co v Ross, 90 P 
2d 186, 82 GalJtpp 2d 465. 

94b Md—^House v. Fissell. 51 A.2d 
669 

95. Md—House V. Fissell, supnu 
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amount,®® but under other statutes a hen may be j It has been htid that no hen may be allowed for ma- 
allowed irrespective of the amount of the claim ®‘ | tenals of uncertain value or amount®* 

C. CONTEACT WITH, OP. CONSENT OF, OWNEE 


§ 52. Necessity and Effect 

As a general rule, In order that a mechanic's lien may 
be acquired tor improvements on realty, the owner must, 
in law or in fact, autnonze the improvement, or be es¬ 
topped to deny such authorization. 

As a general rule, in order that a mechanic's lien 
may be acquired for improvements on realty, the 
o^vner must, in law or in fact, authorize the im¬ 
provement, or be estopped to deny such authoriza¬ 
tion Such a hen may not be acquired agaiiist the 
property of an owner who had no knowledge of the 
improvement,! or, under some statutes, had no 
knowledge that the hen claimant furnished the ma¬ 
terials used.2 Mere knowledge of the improi'cment, 
in the absence of statute providing otherwise. w*ll 
not subject the owner's title or interest to a hen for 
labor or material used in its construction ,3 nor is 
it alone sufficient to enable a claimant to acquire 
a hen that the work done or material furnished en¬ 


hances the value of the property.^ Under some 
statutes, however, the owner’s consent is not re¬ 
quired to authorize a hen for alterations or repairs 
whenever the total cost thereof exceeds a speci¬ 
fied amount ® 

A mechanic’s hen may be acquired for materials 
furnished or labor performed pursuant to a contract 
with the owner of the property or interest sousht 
to be charged or his agent or statutory representa¬ 
tive,® although not under circumstances other than 
those contemplated by the statutes.^ Also, such a 
ken ma> be established where, subsequent to the per¬ 
formance of the work or the furn sh ng of materials, 
the owner ratifies the contract and acknowledges 
habii'ty therjfor 8 Under various statutes, some 
of whxch expressly so provide, a contract with the 
owner or his agent or othei- desigr^ited representa¬ 
tive IS essential to the establishment of such a hen,® 


Sdi Conn—^Marchettl v Sleeper, 123 
A 843, mo Corn 339 
Pa—Boalton v Phillips, 61 Fa Diet. 

& Co 694. 60 Monts Co. 181 
40 CJ p 77 note 57. 

87. Md—^Watts V. Whittinston. 48 
Md 353 

98. Cal—Hammond Lumber Co v. 
Pile, 262 P 715, 202 Cal 624 

99. Ala—Harden v Wood Lumber 
Co, 178 So 540. 235 Ala 810 

Conn—Drazen Lumber Co v. Jente, 
155 A 503, 113 Conn 344 
Ga—Oeorsia State Sav Ass’n v Wil¬ 
son. 6 S E 2d 14, 189 Ga 21—^Mor¬ 
ns V. West, 153 SE. 861. 170 Oa. 
550 

Mo,—Mundet Cork Corporation v 
Three Flowers Ice Cream Co, 
App. 146 SW2d 678 
N.C—Honeycutt v Kenilworth De¬ 
velopment Co, 154 SE. 628, 199 
NC 378 

Tex —Throckmorton ▼ Robinson, 
Civ App. 83 SW2d 696. 

Mistake 

A materialman has no right to a 
lien for materials furnished to one 
who through mistake erects an im¬ 
provement on the land of another 
—Honeycutt v Kenilworth Develop¬ 
ment Co, 164 S.B 628, 199 N.C 878 

1. La—^Yellow Pina Lumber Co. v. 

Maniscalco, App, 8 So 2d 820. 

Or —^Pacifle Spruce Corporation v 
Oregon Portland Cement Co, 286 
P 620. 183 Or 228, 72 ALR 1507. 
rehearing denied 280 P.*489, 188 
Or 223, 72 A.LuR. 1607 


2. Me— J W TiTiite Co v Grifllth, 
145 A 134, 127 Me 616 

3. Ga—Geo'^g^a S^ate Sav Ass'n v 
Wilson. 5 SE2d 14, ISO Ga 21 

NT—Sii'liVan v O Dea Really Cor¬ 
poration, 274 NTS 7u0, 153 Misc 
634 

NC—Brown v Ward, 20 S.E.3d 324, 
231 NC 314 

4. Mont —^Dew ey Lumber Co v Mc- 
Quirk 30 P2d 475, 96 Mont 291 

Utah—Belnap v Condon, 97 P 111, 
84 Utah 213, 33 LRA.NS, 601 
B. N J —^Weinstein v V & J Real¬ 
ty & In\estment Co.. 21 A.2d 862, 
127 N J Law 198 
UaauthorASod repair 

Claimant's right to a lien is not 
afiEected by the fact that the person 
who ordered the wo'k done had no 
authority to do so—^Weinstein v V 
& J. Realty & Investment Co, su¬ 
pra 

6. Oa—Crane Co v Hirsch, 7 SE 
2d 88. 61 GaApp 632 
111—Douglas Lumber Co v. Chica¬ 
go Home for Incurables, 48 N E 2d 
523. 880 111 87. 

Ky—W Spinks Co. v Pachoud 
Bros, 92 8W2d 50. 263 Ky 119 
Me—J W White Co v, Griffith, 145 
A 134, 127 Me 616. 

NJ.—J D Loizeaux Lumber Co. v 
Steinberg, 151 A. 181, 102 N J Law 
15 

NC—^Honeycutt ▼ Kenilworth De¬ 
velopment Co, 164 SE 628, 199 
NC 373 

Homestead 

(1) A lien on a homestead may be 
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given in a contract providing for 
the woik and miterial—Lippencott 

V Toik, 24 SW. 275. 86 Tex 276 
(2) However, although a contract 

for improvements on a homestead 
provides for a *'mechanic*s hen,” it 
w 11 not be held to be a contract for 
a mere statutory lien unless the con¬ 
tract shows an intention so to limit 
It —Lippencott v York, sup* a 
use unler diferent contraots 
Use of materials confusedly under 
original and supplemental contiacts 
did not relieve owner formally ac¬ 
cepting building from liability to 
materialmen —Bell v. Lieber, 125 
So £71, 1G9 La 731. 

Temporary rafUssJ to dsllvsr 
Where lumber company for a time 
refused to deli\er any more mate- 
Tial to defendant when it became 
known that loan would not be grant¬ 
ed m full, but later lumber com¬ 
pany furnished Additional material, 
the original contract was held not 
ended for purpose of determining ex¬ 
tent of lumber company’s mechanics' 
lien—Mawson-Peterson Lumber Ca 

V Sprinkle, 140 P 2d 688, 58 Wyo. 
334, 147 ALR. 1089. 

7. Fla—Harper Lumber ft Mfg CO 
V Teate. 125 So 21, 98 Fla 1055. 

8. Gal—Dixon v. Fredericks, 19 P. 
2d 272, 129 Cal App 703 

9. Ala —Buettner Bros. t. Good 
Hope Missionary Baptist Church, 
18 So 2d 75. 246 Ala 658—Becker 
Roofing Co V Hanks, 165 So 860, 
228 Ala 686—Byrum Hardware Go 
V. Jenkins Bldg. Supply Co., 147 
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or to the establishment of such a hen against a 
homestead^® or the land of a married woman,or 
where the claimant is in privity with the ownerA^ 
A contract with the owner has been held essential 
to the establishment of a mechanics’ lien under some 
statutes not expressly providing therefor, such as 
statutes providing that the labor shall be performed 
or the materials furnished at the instance^® or re- 
quest^^ of the owner. Under some statutes, if a 


claim for a hen is not timely filed, a contract is es¬ 
sential to Its acquisition.^® 

A contract, however, is not essential under all 
statutes to the acquisition of a mechanic’s lien.^® 
Under varying statutes it may be acquired general¬ 
ly, or except as to specified property where a con¬ 
tract IS expressly required, where the improvement 
is made at the mstance,^^ or request,^® or by the au- 


So 411. 226 Ala. 448—Sturdavant 

V First Ave Coal & Lumber Co. 

122 So 178, 219 Ala 808 

Ark.—Hawkins ▼ Faubel, 81 SWSd 
401, 182 Ark 804—Morehart v A 
B. Beeler Lumber Co, 4 S W 2d 
29, 176 Ark 818. 

Colo —Johnston ▼ Bennett, 40 P. 

847, 6 ColoApp 862 
Del —J Hollingsworth Co v Con¬ 
tinental-Diamond Fiber Co, 176 A 
366, 6 WWHarr 803 
Fla —Spinney v Sanford-Orlando 
Kennel Club, 166 So 659, 123 Fla. 
113—^Hogue v D N. Morrison 
Const Co. of Virginia, 156 So 877, 
116 Fla. 293, 95 ALR 857—Talla¬ 
hassee Variety Woika v. Brown. 
144 So 848, 106 Fla 699, reversing 
188 So 769, 106 Fla 699. 

Iowa.—^Perkins Supply & Fuel Serv¬ 
ice V Rosenberg, 282 NW. 871, 226 
Iowa 27—^Finn v Grant, 278 NW 
225, 224 Iowa 627—Nolan v. Wick, 
264 N.W 80. 218 Iowa 660—South¬ 
ern Surety Co. v. York Tire 
Service, 227 NW. 606, 209 Iowa 
104—Eclipse Lumber Co v. Mur¬ 
phy Co, 231 NW 930, 206 Iowa 
1280—Queal Lumber Co v Lip- 
man, 306 NW 627, 200 Iowa 1376 
—Schoeneman Lumber Co v Da¬ 
vis, 206 NW 502, 200 Iowa 878 
Kan—^F. M Spalding Lumber Co v 
Slusher, 246 P 999, 121 Kan 156 
Ud—^Blenard v Blenard, 46 A 2d 885. 
185 Md 548—^Moreland v Meade. 
169 A. 101, 162 Md 95 
Maas—Adams & Powers Co v Se¬ 
der, 154 NE 184, 257 Mass 468 
Mont—^Monn Lumber Co. v Person, 
99 P 2d 206, 110 Mont 114—Dewey 
Lumber Co v McQuirk, 30 P 2d 
475, 96 Mont 294 

Neb—Barry v Barry, 26 NW2d 1, 
147 Neb 1067—^Flatner Lumber Co 

V Krug park Amusement Co., 270 
NW 473, 131 Neb 881 

NJ—J D Loizeaux Lumber Co v. 
Steinberg, 131 A. 181, 102 N.JLaw 
Id. 

N C.—Brown v Ward, 20 S E 2d 824, 
221 N.C. 844. 

Okl—CaldweU v Overall. 99 P2d 
496, 186 Okl 616—Rogers v Crane 
Co, 68 PSd 620, 180 Okl 139— 
Deka Development Co v Fox, 89 
P.2d 148, 170 Okl 238—Whitheld v 
Frensley Bros Lumber Co. 283 P 
986. 141 Okl 44—T. J Stewart 
Lumber Co. v. Derry, 268 P 485, 

123 OkL 208—^Treese v Spurriex 


Lumber Co. 242 P 285. 116 OkL 
188 

Or—Gabnel Powder ft Supply Co v 
Thompson, 87 P 2d 182, 168 Or 
628 

Pa—Clothier v Kmffen. Com.PL, 86 
LusLegReg 241 

Tenn—^Allen v Brown. 14 TennApp 
405 

Wis—^Fraser Lumber ft Manufactur¬ 
ing Co V Laeyendecker, 9 NW 
2d 97, 248 Wis 25—Delap v Par^ 
oelL 288 NW 805, 280 Wis 152. 

40 CJ p 90 note 29, p 91 note 84. p 
400 note 6 

mist oonfozm to contract 

In order for materialman to ac¬ 
quire a lien, the material furnished 
must conform to the contract be¬ 
tween the builder and the owner — 
A M Lewin Lumber Co v Hicatt, 
43 NE2d 608. 69 Ohio App. 258 
BatmcatloxL 

Materialman’s lien is based on con¬ 
tract, express or implied, or effectual 
ratification of contract—Sturdavant 
V First Ave Coal ft Lumber Co, 122 
So 178, 219 Ala 808. 

Whers purohasor sgxesd not to 
ohargs owner 

A lien cannot be acquired for zna^ 
tenals furnished on the order of one 
who, unknown to the materialman, 
had agreed with the owner to pay 
for the materials, so that there was 
no contract between the materialman 
and the owner —^Mannmg v Bien¬ 
ville Lumber Co, 152 Bo. 886, 169 
Miss 643 

la Iowa—^Aalfs Wall Paper ft 
Pamt Co V. Bowker, 162 NW. 88, 
179 Iowa 726. 

Tex—^Kepley v Zachry, 116 SW2d 
699, 131 Tex 654, opinion supple¬ 
mented 121 SW2d 595, 131 Tex 
654—United Sav Bank of Detroit 
V Frazier, Civ App, 116 S W 2d 
933. error dismissed—^Farm ft 
Home Savings ft Loan Ass’n of 
Missouri V Muhl, Civ App, 87 S 
W.3d 816, error refused 
Sunnlatsd lien oontract 
A simulated Imn contract is in- 
vsJid as a lien against a homestead 
—Marinick v Continental Southland 
Savings & Loan Abb'd, Tex Civ App, 
97 SW2d 480 

IL Tenn—^Bell Bros, ft Co v. Ar¬ 
nold, 68 SWSd 958, 17 TennApp 
493 


fipeolsl contract with the owner or 
hiB agent is necessary—^Bell Bros 
ft Co V Arnold, supra. 

UL Fla —Harper Lumber ft Mfg 
Co V Teata 126 So 21, 98 Fla 
1066. 

IS. Colo—Stewart v. Talbott. 146 
P. 771, 68 Colo. 568, AnnCaBl9I6G 
1116. 

Cal —^McCray v Wotkyns, 182 P 
972, 41 Cal App 449 

15. La—^Haffner ft Taylor v. Per- 
loff, 141 So 877, 174 La 687 

Necessity for filing claim for lien 
generally see infra | 181. 

16. Teolmlcsa oontzaot not xaqulnd 
Materialmen and laborers may be 

secured by mechanics' liens on land 
improved or affected by their mar 
tenal or labor, without respect to 
techmeal and ancient concepts of 
pnvity of contract—^Hartford Acci¬ 
dent & Indemnity Co v N O Nelson 
Mfg Co, Mibb, 64 SCt 892. 891 U 
S 862, 78 L Ed 840 

17. Or—^Potter v. Davidson, 20 P 
2d 409, 148 Or. 101, rehearing de¬ 
nied 21 P 2d 785, 148 Or. 101—Rob¬ 
erts V Gtorlmger, 268 P. 916, 124 
Or 461. 

40 C J p 00 note 80. 


18. Idaho—^Parker v. Northwestern 
Inv. Co, 256 P 807, 44 Idaho 68. 
La—^Berg v Schneider, App. 12 So 
2d 601—Patterson v Lumberman's 
Supply Co., App. 167 So 471 
N T —^Eno V Rapp, 7 N Y S 2d 513. 
169 Miac 478—^Majestic Tile Co 
V Nicholls. 291 NYS. 651, 161 
Miac 231—^B ft F Concrete Co. v. 
Colton Realty Corporation, 17 N. 
YS2d 698 

Or—^Potter v. Davidson. 20 P2d 409, 
143 Or 101, rehearing denied 81 
P2d 786, 148 Or. 101. 

40 C J p 90 note 81. 


After oontraotor's 
oontraot 

Owner is personally liable and his 
property is subject to liens for Isr 
bor and materials furnished on his 


personal order carter he took over 
management of the work on the 
builder's abandonment of the con¬ 
structionChristian V. Bremer, 84 
S E 2d 40, 199 Ga 285. 
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thority,l9 or with the conscntrO of the owner or 
his agent or statutory representative, or, where the 
improvement is placed on the premises under con¬ 
tract, with one the owTier has authorized or know¬ 
ingly permitted to improve the property .21 

Contractual provision against hen A provision 
in the contract against filing mechanic’s hens, which 
IS coupled with a promise to obtain a loan on the 
completed improvement to be used to pay for it, 
will not prevent a lien from being acquired vhere 
the owner, with knowledge that the loan could not 
be obtained, permitted the improvement to be con¬ 
structed 22 

Persotial liability. It has been held that it is not 
necessary, in order to constitute the consent con¬ 
templated by statute, that the owner shall have en¬ 
tered into an agreement or contract, express or im¬ 
plied, to pay or become personally liable for the 
work done or materials furnished,^® although there 
IS also some authority to the contrary 24 Personal 
liability on a mechanic’s hen generally is discussed 
infra § 263. 


§ 53- — Extras 

The claimant’s right to a FTen extends to extras aub- 
sequently ordered under the express terms of the contract 
or as an incident to the whole enterprise, out not where 
the contract provisions do not cover, or p-eclude, extras, 
or where the owner did net order or otherwisa authorize 
them. 

As a general rule extras subsequently ordered will 
be covered by the hen where the contract is for a 
building generally,25 or for specifically listed 
items,29 and the extras are an incident merely of 
the vhole enterprise and material to its comple- 
tion27 and not wholly outside of the coi:tract,28 
and particularly where provision for extras is made 
in the original contracts^ or in an extension or mod¬ 
ification thereof.20 The lien will not cover extras, 
however, where there is no contract provision cov¬ 
ering the extra work or material,®! or where there 
IS such a provision, but conditions attached thereto 
have not been complied with®® or waived®® Fur¬ 
thermore, under some statutes, a hen on a homestead 
has been held not to extend to extras and additions 
ordered by the husband without the written consent 
of the T^ufe, and which materially increase the cost 
of the improvements ®^ 


19. Mo —^Mundet Cork Corporation 

V Three Flowers Ice Cream Coi 
App. 146 S W 2d 678 

40 C J p 91 note 32 

20. Oa—Georgia State Sav Afls’n v. 
Wilson, 6 SF2d 14, 189 G^a 21— 
Williams V Brewton, 152 S F 441, 
170 Ga 164 

Ky—W Spinks Co ▼ Pachoiid 
Bros. 92 SW3d 50, 268 Ky 119. 
Lia—Berg v Schneider, App. 12 So. 
2d 501—Patterson ▼ Lumberman’s 
Supply Co, App, 167 So 471 
Me—J W White Co v. Gridlth, 146 
A 134, 127 Me 616 
NTT—^Biigham v Duany, 150 KB 
507, 241 NT 436—Eno v Bapp, 7 
NTS 3d 513, 169 Miso. 478—0. 
Wilson's Plumbing Shop on Wheels 

V Trustees of Dartmouth College, 
6 NTS 2d 671, 168 Miso 876— 
Majestic Tile Co v Nicholls, 291 
NTS 661, 161 Misc 281—SulUvan 
▼ O'Dea Bealty Corporation, 274 
NTS 760, 158 Misc. 684—B & F 
Concrete Co. y Colton Realty Cor¬ 
poration, 17 N T 8 2d 698 

W.Va—Oorpns Juris olted ta Mahan 
V. Bittmg, 187 S E. 889, 891, 108 W. 
Va 449, 62 ALR 689. 

40 CJ p 91 note 88. 

What constitutes consent see Infra 
i 78. 

CoBsUtutlonal and statutory provL 
sloas granting a lien have been held 
inapplicable in the absence of notice 
to, and consent by, the owner—^R 
B. Spencer & Co v. Thorp Springs 
Christian CoUege, Tex Civ App., 41 
SW2d 488, error dismissed. 


contract nnnacsssazy 
A contract is not necessary where, 
under a statute authorizing a lien 
in such a case, labor is performed 
or materials are furnished with the 
consent of the owner—Berman Bldg 
Corporation v Rafferty, 286 NTS 
67. 227 AppDiv 630—10 CJ p 91 
notes 89. 40 

Xntant of statute Is to give interest 
in property to contractor making im¬ 
provement thereon with owner's con¬ 
sent or at his request—Rapid Fite- 
proof Door Co v. Largo Corporation, 
164 NB 531, 243 NT 482, motion 
denied 164 NE 898, 244 NT 668 

81. Ill —^Douglas Lumber Co v Chi¬ 
cago Home for Incurables, 48 NE 
2d 585, 880 Ill 87 

88. Kan—^Hallard v Kinney, 10 P. 
2d 836, 136 Kan 323 

83- NT—Sullivan v. O'Dea Realty 
Corporation. 274 NTS 760, 168 
Misc 634 

40 C J p 91 note 41 

84. Conn—Avery v. Smith, 113 A. 
818, 96 Conn 328—Peck v Brush. 
98 A. 661, 90 Conn 651. 

85. La.—Haffner & Taylor v. Per- 
lofl, 141 So 877, 174 La 687 

Pa—Eisenberg v Wolf, 86 Pa Su¬ 
per 169 

40 C J p 92 note 46. 

80. WiB—Venzke v. Magdana, 9 N 
W 3d 604, 243 Wis. 155 

87. Pa—^Bisenberg v Wolf. 86 Fa 
Super. 169. 


88. Colo—^Tabor r. Armstrong, 12 
P 157, 9 Colo 285 

29. La—Haffner & Taylor v. Fer- 
loff, 141 So 877. 174 La 687. 

40 C J p 92 note 46 

SO. Tex—^Dallas Nat Bank v. Peas- 
lee-Gaulbert Co, Civ App, 85 8 
W 2d 221, error dismissed 
40 CJ. p 92 note 47. 

81. Mo—Ward v Nolda, 168 S.W 
596, 269 Mo 285 
40 CJ p 92 note 48. 

Order of owner 

(1) Extras which are not ordered 
by the owner or his agent are not 
mcluded within the lien —^Edward 
Edinger Co. v. WiUis, 260 111 App 
106 

(2) Under some statutes, extras 
are mcluded within the lien where 
they are furnished in compliance 
with the wishes of the owner or are 
BO great or patent they cannot be 
supposed to have been made without 
the knowledge of the owner—Groner 
V Cavender, 188 So. 825, 16 La.App 
665. 

38. Mich—^Boots V. Steinberg, 68 N. 

W 667, 100 Mich. 184. 

40 C.J p 92 note 49. 

88. Wis—Coorsen v. Zlehl, 79 N.W. 
662, 108 Wis 881—Siebrecht v. Bo¬ 
gan, 76 N.W 71. 99 Wis. 487. 

84. Tex—^Brown v. Rice, Civ App., 
290 SW, 784, affirmed Rioa v. 
Brown, com App., 296 S.W. 495 
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Everythjng which must be done and furnished 
m order duly to perform the contract is covered by 
the contract price;, and does not give rise to a hen 
as extras.^^ 

§ 54. -Damages 

A mechanic's lien will not be allowed for unliqui¬ 
dated damages for breach of contract. 

A mechanic’s lien will not be allowed for unliqui¬ 
dated damages for breach of cont-act 36 Thus, 
there is no lien for damages sustained by the con¬ 
tractor b> reason of a breach of the contract by the 
owner,37 or damages of protest on an acceptance 
given for work and labor 38 Neither is a subcon¬ 
tractor entitled to a hen for damages and expense 
incurred through idleness,39 or because of work 
made necessary by the default or negligence of the 
principal contractor,*® or for breach of contract on 
his part 

It has been held, however, that a mechanic’s hen 
may be acquired for damages arising from misrep¬ 
resentation as to the value of property constituting 
part of the consideration to be pa.d for the im¬ 
provement, since in such case the damages are liq¬ 
uidated and certam.*2 Also, it has been held that, 
where a contract for a public improvement provides 
for reimbursement of the contractor for loss sus¬ 
tained b> him by reason of the failure of the other 
party to comply with certain provisions of the con¬ 
tract, so-called damages which are in fact due the 
contractor as reimbursements in accordance with 


piovisions of the contract are money due the con¬ 
tractor under the contract, within the meaning of 
a statute allowing a lien on the money due the con¬ 
tractor under the conti act.*® 

§ 55. -Subsequent Marriage or Death of 

Owner 

A claimant's rght to a mechanic’i hen for Improvo- 
menta made on the property of another is not affected by 
the subsequent marriage or death of the owner 

The death of the owner of the property, with 
whom the contract for an improvement was made, 
does not affect the right of hen claimants to per¬ 
fect and enforce their liens** Also, where a feme 
sole contracts for improvements on her lands, her 
subsequent marriage before the improvements are 
completed does not in any way affect the mechan¬ 
ics' liens therefor.*® 

§ 55. Who May Contract or Consent 

Only such persona as are within the provisions of the 
statute can subject property to a mechanic's lien under 
contracts for Its Improvement. 

Since mechanics’ hens for materials furnished or 
labor performed in the improvement of property 
exist purely by virtue of statutes, as discussed su¬ 
pra § 1, only such persons as are within the pro¬ 
visions of the statute can subject property to such 
a hen under contracts for its improvement *6 Like¬ 
wise, since, as discussed supra § 1, the hen is a 
mere incident to the legal liability to pay the debt, 
It IS necessary that the contracting owner should 
have the capacity to make a valid contracL*^ The 


85b —^Venzke v Magdans, 9 N. 

W2d 604. 3-11 VVis 135. 

40 CJ p 92 note 51 
38. Mo—Rust Siish A Door Co. v 
Brvant, App, 124 S VV 2d 544. 
transferred see Rust Sash A Door 
Co V Grfie Cit> BMg Corporation, 
114 SV\ 2d 1023, 342 Mo 2n6. 

NY —Schenectady Hones Corpora¬ 
tion V Greerside Painting Corpo¬ 
ration. 87 NT S2d 53 
Pa—Leiby v Eidman, Com PI, 20 
Lehigh CO.LJ. 153, 57 York Leg 
Rec 51 

Wash —Corpus Jtixls dted In Terry 
T United States Fidelity A Guar¬ 
anty Co. 82 P3d 632, 634, 196 
Wash 206. 

40 C 7 p 93 note 58. 

Nature of claim generally see su¬ 
pra 9 33. 

Breaoh of ooutrast 
Right to mechanic's lien is not de¬ 
pendent on bleach of contract—Cam 
T. Rea, 166 SS. 478, 169 Va. 446, 85 
ALR 946. 

S7, Mo—^Rust Sash A Door Co v 
Brj-ant App, 124 BW2d 644, 
transferred, see Rust Sash A Door 
Ca ▼. Gate City Bldg. Corpora¬ 


tion. 114 SW2d 1023. 842 Mo 206 

in C J p 92 note 51 

C3. Idaho—^Dradhuiy v, Idaho A 
Oregon Land Impr Co, 10 p 620. 
2 Idaho, Hash 239. affirmed 10 S 
Ct 177, 132 US 609, 83 LEd 433 

33, Colo—Tabor v Armstrong, 12 
P 157, 9 Co’o 285 

Wis—Siebiecht v. Hogan, 75 NW 
71. 99 Wia 437 

40. Colo —Tabor ▼. Armstrong, 12 
P 167, 0 Colo 2S5 

WiB—Siebrecht v. Hogan, 75 NW 
71, 99 W'ls 437 

41. Wis—Seeman v Biemann, 84 N 
VV 490, 105 VVis 365. 

40 C J p 92 note 58 

40. Cal—Schulte v. Buben, 8 P.2d 
843. 215 Cal 172. 81 ALR. 764. 

43. Ill—^Kood v Community High 
School Dist No. 804, 228 Ill App 
451 

44. Pa—^In re Baker's Estate, 47 
PaDisL A Co. 444, 48 LanaL Rev 
865 

40 CJ p 93 note 61 

45. Ind —Caldwell v. Asbury, 29 
Ind 451. 


Contract by married women general¬ 
ly see infra | 63. 

43, Ala —Bvrum Hardware Co. v. 
Jenkme Bldg Supply Co, 147 So. 
411, 226 Ala 448 

Colo—Johnston v Bennett, 40 P. 

847, 6 Colo App 362 
Iowa—Perkins Supply A Fuel Serv^ 
ice V Rosenberg, 282 N W. 871, 
226 Iowa 27 

Kan—P M Spalding Lumber Co ▼ 
Slusher, 216 P 909. 121 Kan 166. 
Mo—Badger Lumber A Coal Co v 
Pugsley, 61 S.W 2d 423, 227 Mo 
App 1208. 

OhnrolL 

Statute pTescnhing method by 
which church may voluntarily in¬ 
cumber or sell property does not pro¬ 
hibit It from entering into contract 
with laborers or materialman for 
improving property, as regards va^- 
lidity of mechanic’s lien—Cain v 
Rea, 166 SE 478, 159 Ark. 446. 85 
ALR. 945 

47. ND—^Viker v Beggs, 208 NW- 
883, 63 ND 858 
40 CJ p 98 note 66. 
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power of an owner to make contracts is not exhaust¬ 
ed when he has entered into an ag^reement with one 
person which contains a covenant against liens 
he may make new contracts with other persons ^9 

§ 57- - Ownership 

As a general rule, In order that a mechanic’s lien may 
be established, the contract, consent, authorization, or re¬ 
quest pursuant to which the materials were furnished or 
labor was performed must have been made with or by the 
owner of the property or Interest sought to be charged 

In general, in order that a mechanic’s hen may be 
established, the contract, consent, authorization, or 
request pursuant to which the materials were fur¬ 
nished or labor was performed must have been 
made with or by the owner of the property or in¬ 
terest sought to be charged,^^ or, as discussed infra 
§ 59, his agent or authorized representative Such 


§ 57 

person must have some kind of ownership,and 
ordinarily he must have some estate or interest in 
the land,®2 which ownership must exist at the time 
the contract, consent, authorization, or request was 
entered into or made,53 and at the time the lien 
attached,54 that is, a mechanic’s lien on land cannot 
be acquired under a contract with, or at the instance, 
request, authorization, or consent of, a person who, 
at the time thereof, has no right, title, or interest in 
the land and who does not act with the consent of 
or as the agent of the true owner.55 It has been 
held immaterial that he subsequently acqmres title 
to the property.55 However, under statutes pro¬ 
viding therefor a hen may be acquired for mate- 
nals furnished or labor performed in the improve¬ 
ment of property for one who acquired title to the 
realty subsequent to the commencement of the im- 
provement,57 or the making of the contract for the 


Capacity of* 

Infants see infra B 64 
Marned women see infra B 48 

48. Pa—Spring Brook Lumber Go. 
V Watkins, 26 Pa Super 199 

49. Pa—Spring Brook Lumber Go 
y Watkina, supra 

80l ns—Gredit Finance Corpora¬ 
tion y Hale & Perry, CGAGolo, 
66 F2d 867 

Ala—By rum Hardware Co v Jen¬ 
kins Bldg Supply Co, 147 So 411, 
d26 Ala 448 

Ark—^Hawkina y Faubel, 81 S.W2d 
401, 182 Ark 804—Sebaatian Build¬ 
ing & Loan Aaa'n y Minten, 27 S 
W2d 1011, 181 Ark 700—More- 
bart V A B Beeler Lumber Go, 4 
SW2d 29, 176 Ark 818 

Del —J Hollingaworth Co y Con¬ 
tinental-Diamond Fiber Co, 175 A 
266, 6 WWHarr 303 

DC—^Doming y Wardman Conat 
Co . 39 F 2d 504, 69 App D C 254 

Ga—^Rutland Contracting Co y Sal- 
lie B Gay Batate, 18 SB 2d 836, 
198 Ga 468. 

Ind—Ohio Oil Co y Fidelity & De- 
poBit Co of Maryland, 42 N.BSd 
406, 112 Ind App 452—Jackaon v 
J A Franklin & Son, 28 N B Sd 
28, 107 Ind App 88. 

Iowa —Schoeneman Lumber Co v 
Davia, 206 NW 602. 200 Iowa 878 

La—^Berg y. Schneider, App, 12 So 
2d 501. 

Okl—Caldwell y Oyerell, 99 P2d 
496, 186 Okl 616—Deka Develop¬ 
ment Co y Fox, 39 P 2d 148, 170 
Okl. 228—^Whitfield v. Frenaley 
Broa Lumber Co, 288 P. 986, 141 
Okl 44—J Stewart Lumber Co 
y. Derry, 258 P 486, 122 OkL 208 
—^Treeae v. Spurrier Lumber Co, 
242 P. 286. 116 Okl 188. 

Contract with, or conaent, author-. 
laatlon, or requeat by, agent ofi 
owner aee infra S 68. > 

S7 O.J.S^^35 


XUen la predicated oa eadatsiLoe of 
aiathozlty from the owner to the con¬ 
tractor or other person to have the 
improvement made —^Rutland Con¬ 
tracting Co y Sallie B Gay Betate, 
18 SB 2d 885, 193 Ga 468 
ITeooSBlty to anp^ly sdaterlala to 
owner 

Materialman's lien to be enforced 
required proof that labor done or 
matenala furnished were supplied 
to owner of realty or hia author¬ 
ized agent—Smith y. Tamer, 151 S 
B 868. 169 Ga 641. 

61. WVa—Mahan v Bittmg, 137 
SB 889, 103 WVa 449, 52 ALR 
689 

40 OJ p 94 note 82 
Aepnted owner may do nothing 
creating lien on lot for improvement 
thereon.—^Parker v. Northwestern 
Inv Go, 266 F 807, 44 Idaho 68 

69. WVa—Mahan v Bittmg, 137 S 
B 889. 108 WVa 449, 68 ALR 
689 

40 C J p 94 note 88 

63. Ala—^Benson Hardware Co v 
Jones, 186 So 441. 223 Ala 287 
—Sturdavant v First Ave. Coal & 
Lumber Goi 122 So 178. 819 Ala 
808 

Ark—Sebastian Building & Loan 
Aaa’n v. Minten, 27 SW2d 1011, 
181 Ark. 700. 

D C.—Doming y. Wardman Conat 
Co., 89 F2d 504, 59 AppDC 264 
Iowa—Bclipae Lumber Co. v Mur¬ 
phy Co. 221 N.W. 980, 206 Iowa 
1280. 

Tozmer owner 

Request by former owner » m- 
sufflcient—Alexander Hendry Go v 
Mooar, 242 DLApp. 616. 

54. US—^Brace y Gauger-Korsmo 
Conat Co, GCAArk., 86 F2d 661, 
certiorari denied 50 S.Ct 238, 281 
U.S. 738, 74 LBd 1168. 
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WVa—^Mahan y Bitting, 137 SB 
889. 103 WVa 449, 58 ALR. 689 
55. Ala—^BsTTum Hardware Co v 
Jenkins Bldg Supply Co, 147 So 
411. 226 Ala 448 

D C —^Deming v Wardman Const 
Co, 39 F3d 604, 69 AppDC 254 
Ga—^Rutland Contracting Co v. Sal- 
lie B Gay Estate. 18 S B 2d 835. 
193 Ga 468—Smith y Turner, 151 
S B 368, 169 Ga 641 
Minn—^Peterson v Lundberg, 206 N 
W 641, 165 Minn 463 
WVa—CoEpu Jtizls oited in Mahan 
y Bitting. 187 S B 889. 891, 103 W 
Va. 449. 52 ALR 689 
40 CJ p 94 note 84 
TrespasBer 

Lien cannot be acquired for im- 
provementa made by mere trespasser 
without any interest in the prop¬ 
erty, possessory or otherwise 
Mias—Chears Floor & Screen Co v 
Gidden, 181 So 426, 169 Miss 288 
Tex—Morrison v State Trust Co, 
OvApp, 274 BW. 841, judgment 
reversed on other grounds State 
Trust Co V Morrison. Com App, 
282 SW 214. 

68L Ark —Sebastian Building A 

Loan Ass’n v Mmten. 27 S W 2d 
1011, 181 Ark 700 

D C —Demtng v Wardman Const. 

Co. 89 F2d 604, 69 AppDC 264. 
NT—J Adelman. Ino., v Church 
Extension Committee of Presby¬ 
tery of New York, 241 N.T.S. 197, 
186 Misc 810 

WVa—OoipuB Jims cited in Mahan 
V. Bitting, 137 SB. 889, 891, 103 
WVa 449, 52 ALR. 689 
40 C J p 94 note 86. 

Attaching of lien to larger Interest 
subsequently acquired see mflra | 
198 

67. Mich.—^Winkworth Fuel A Sup¬ 
ply Co. y. Bloomsbury Corporation, 
268 N.W. 804, 266 Mich. 298. 
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improvement with the owner,®* or the execution of 
a mechanic's lien contract,®* and under some stat¬ 
utes a lien may be acquired on the building or im¬ 
provement under a contract with a person who is the 
owner of the building or improvement, but has no 
legal title to the land** In the absence of actual 
or constructive notice of a change therein a lien 
claimant is entitled to rely on the title as it stood 
at the time the contract for the improvement was 
made A lien may be acquired for materials pur¬ 
chased by the owner of realty in the name of a 
third person for use in the improvement of his 
property.®* 

The owner of one of several adjoining lots can¬ 
not, in the absence of any agency, so contract as to 
charge the other lots with a lien,®* or so as to 
charge his own lot with a lien for work done on the 
adjoining lots.®^ Hovrever, persons owning two or 
more lots in severalty may make a joint contract for 
the erection of buildmgs on the lots,®® and, where. 


several persons contract for the improvement of 
land owned by one of them only, mechanics’ liens 
will attach to the property ®® 

Statutory definitions of the term "owner,” as 
used in mechanics’ hen statutes, are controlling,®'^ 
although in determining who are owners the term 
is given a broad meaning®* Under some statutes 
an owner is a person who has any estate®* or mter- 
est^* in the property which is assignable, transfer¬ 
able, or conveyable,^! and which the court may or¬ 
der sold,*^* or It has been held that he must have 
some interest, either legal or equitable, which may 
be enforced in the courts.^* While a person who 
has a fee simple estate is an owner,the term also 
includes a lesser estate a person need not be the 
absolute owner"^® or own a fee m the land^^ in or¬ 
der to be an owner withm the meaning of the stat¬ 
utes. 

It IS sometimes declared generally that the owner 
of either the legal titled* or that the owner of the 


2Co—Jefferson County Lumber Co 

V Robinson, App, 121 S W 2d 209 
68. N J —J D LoizeauT Lumber Co 

V Steinberg, 131 A 131. 102 X J 
Law 16 

59. Tex—^Land Title Bank & Trust 
Co. V Witherspoon, Civ App, 126 
SW2d 71 

OOb Iowa —^Royal Lumber Co v 
Hoelzner, 201 NW 68, 199 Iowa 
24. 

Hicb.—Winkworth Fuel & Supply 
Co Y Bloomsbury Corporation, 263 
NW 804, 266 Mich 298—^Leverenz 
Lumber & Building Go v Rlckels. 
281 NW 112, 261 Mich 67 
Miss—Chears Floor & Screen Co y. 

Gidden, 181 So. 426, 189 Miss 288 
N.J—J D. Loizeaux Lumber Co y. 
Steinberg, 181 A. 181, 108 NJLaw 
16 

40 C J. p 94 note 86 
Lien as attaching to building alone 
see infra 6 188. 

61. Ala—Sturdavant v. First Ays 
G oal & Lumber Go, 122 So. 178, 
219 Ala 803 

imxeooTded tza&sfer to husband, 
who contracted for the improvement, 
and his wife by the entireties will 
not preclude claimant itom acQUirmg 
lien—^Leverenz Lumber & Building 
Go V. Rickels, 231 NW. 112, 261 
Mich 67 . 

68. Miss—Stubbs v Capital Paint 
& Glass Co, 131 So 806, 160 Miss I 
882, suggestion of error overruled! 
186 So. 496. 160 Miss. 882. 

63. Colo.—Johnston y. Bennett, 40 
P. 847, 6 Colo App 862. 

Kan —^F M Spalding Lumber Co 
Y. Slusher. 246 P. 999, 121 Kan 
166. 


6^ Colo —Johnston y Bennett, 40 
P 847. 6 Colo App 862 

65. NY —Mandeville y Reed, 18 
AbbPr. 173 

40 G J p 94 note 89 

Contract by Joint owners see Infra 

5 69 

Filing Joint claim as ir properties of 
different owners see nfra S 1** 
Lien as attaching to property of sep¬ 
arate owners see infra 5 189 

66. Ill—Roach Y Chapin. 27 Ill 
194. 

40 C J p 94 note 90 

67. Pa—Hoekstra y Chambers-Wy- 
lie Memorial Presb Church, 61 Pa 
Super. 406 

40 CJ p 98 note 69 
6a ND,—Viker y Beggs, 808 NW 
888, 68 ND 868 

69. Okl —Ckiipus Jnxls guoted la 
Pirtle Y Brown, 284 P. 898, 901, 
141 Okl 227 

Pa —Womer y. Gearhart, 16 Pa Diet 

6 Co 369 

40 GJ p 98 note 70 

7a Golo —^Bankers' Building & 

Loan Ass'n y Fleming Bros Lum¬ 
ber Co. 264 P 1087, 88 Colo 886 
Okl—Oozpiis JnzSm quoted la Pirtle 
Y Brown. 284 P. 898, 901, 141 Okl 
227. 

Pa—Womer y Gearhart, 16 PaDlst. 

& Go 869 
40 CJ p 98 note 71 
71. Golo —^Bankers' Building A Loan 
AjBS*n Y Fleming Bros Lumber 
Go, 264 P. 1087, 88 Colo 886 
Okl.—Corpus Juls quoted la Pirtle 
Y. Brown, 284 P 898, 901, 141 Okl 
227. 

40 C J p 98 note 72. 

7a NT.—Bno Y. Rapp, 7 N.TS2d 
618, 169 Misc 478 
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Okl—Ooxpns Juris quoted la Pirtle 
V Brown. 284 P 898, 901, 141 Okl 
227 

40 C J p 98 note 78. 

73. Ark —Sebastian Building A 

Loan Ass'n y Mmten, 27 SW2d 
1011, 181 Ark 700 

74. Ky—T W Spinks Co y Pach- 
oud Bros, 92 SW2d 60, 268 Ky 
119 

Or—Schram y Meinary, 260 P 214, 
128 Or 854, modified on other 

grounds 262 P 268. 123 Or 864 

40 GJ p 93 note 74 

75. Kan —^Miller y Bankers' Mortg, 
Co, 287 P 618, 180 Kan 648 

Or—Schram y Manary, 260 P 214, 
128 Or 864, modified on other 

grounds 262 P. 268, 123 Or 864. 

7a Iowa—^Royal Lumber Co y. 
Hoelzner, 201 NW 68. 199 Iowa 
24. 

NM—^Freidenbloom y. Pecos Valley 
Lumber Co., 290 P. 797, 86 NM. 
164 

40 C J p 98 note 76. 

77. Kan.—Miller y Bankers* Mortg 
Co, 287 P 618, 180 Kan 643— 
Bond Y. Westine, 278 P. 12, 128 
Kan 870 

Ohio—Ghoteau y. Thompson, 2 Ohio 
St 114 

40 C J. p 98 note 76 

7a Ark—Sebastian Bmldmg A 

Loan Ass'n y. Mmten. 27 SW2d 
1011, 181 Ark 700 

Fla.—Chapman y St Stephens Prot¬ 
estant Bplscopal Church, 186 So 
288, 106 Fla. 688, modified on oth¬ 
er grounds 146 So. 767, 106 Fla. 
688 

40 CJ p fS note 77. 
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equitable titled® is within the statute Also, the 
word “owner” has been held to mean the party in 
interest who is the source of authority for the im- 
provement.80 

Legal title to the land on which a mechanic’s lien 
IS claimed is not necessarily conclusive of the right 
to a lien on such land, or on a structure which has 
been constructed thereon a contract with the 
holder of the mere legal title cannot give rise to 
a hen where the equitable owner is in open, visible, 
and exclusive possession,®® and a naked equitable 
right, which might be enforced m equity, to reinvest 
the grantor with the title which had passed, does 
not constitute him the owner within the statute.®® 

Person benefited by improvement In the ab¬ 
sence of a statute so providing, the mere fact that 
an owner’s property was benefited by the labor per¬ 
formed or materials supplied will not entitle claim¬ 
ant to a hen thereon.®^ However, under statutes so 
providing, the word “owner” includes every person 
for whose immediate use or benefit the bmlding, 
erection, or improvement is made ®® Some courts, 
construing such statutes in connection with other 
statutes, deem an owner to be a person who owns an 
interest in the land and for whose immediate use 
and benefit the improvement is made,®® although. 


where the statute also requires the owner to have 
capacity to contract, it has been held that the test 
of ownership is contractual capacity rather than 
actual enjoyment.®*^ It has also been held that the 
purpose of the statute is to enlarge®® rather than 
limit®® the ordinary definition of the word “own¬ 
er.” Under the latter construction a person who 
owns both the building and the fee is an owner re¬ 
gardless of whether or not the improvement is made 
for his immediate benefit®® 

Notice and inquiry, A person contracting to fur¬ 
nish labor or matenals for the improvement of prop¬ 
erty IS charged with the duty of ascertaining the 
existence, nature, and extent of the title or interest, 
if any, of the person with whom he contracts ®i He 
IS bound to t^e notice and is charged with knowl¬ 
edge of matters shown by the public records,®® and 
IS put on mquiry by the fact that the title to the 
property is not m the name of the party making the 
contract,®® or by knowledge that, although in pos¬ 
session, he is not the owner of the premises ®® On 
the other hand, in the absence of knowledge or no¬ 
tice, the hen claimant is entitled to rely on the rec¬ 
ord title.®® A hen claimant is not precluded from 
asserting a hen against property by negligence in 
failing to ascertam its true legal status where, al- 


79. US—Credit Finance Corpora¬ 
tion V Hale & Perry, C.CAC 0 I 0 . 
66 F2d 867 

Ark —Sebastian Buildingr & Loan 
Ass’n V Minten, 27 S W 2d 1011, 
181 Ark 700—^Bell y Koontz, 890 
SW 507, 172 Ark 870 
Colo —^Bankers' Building & Loan 
Ass'n V Fleming Bros Lumber 
Co, 264 P 1087, 88 Colo 835 
Fla—Chapman y. St Stephens Prot¬ 
estant Bpiscopal Church, 136 So 
238, 105 Fla 683, modified on oth¬ 
er grounds 146 So. 767, 106 Fla 
683 

Hawaii—C B Hofgaard & Co v 
Smith, 80 Hawaii 888 
Fa—Womer y (Gearhart, 16 Fa.Dist 
A Co 369 

40 G J p 98 note 78. 

Bquitable owner under dry trust see 
infra 9 70 

80. NM—^Freidenbloom y Pecos 
Valley Lumber Co, 290 P 797, 86 
NM 154 

Bolder of power of attorney OYer 
property who had the sole financial 
interest therein, and at whose in¬ 
stance material was deliYered, was 
held “owner** against whom materi¬ 
alman could proceed to establish me- 
ehanlc*8 lien —Albert S Baatwood 
Lumber Co y. Bntto, 166 A. 854, 51 
ILL 406 

81. Colo —Umpire Land A Canal Go 
Y Bngley, 88 F. 163, 18 Colo. 888 

Trustee see infra 9 70. 


'88. NH—^Marston v. Stickney, 60 
I NH 112 

Effect of possession generally see 
infra 8 68 

sa Colo—Gnffln y. Seymour, 68 P 
809, 15 ColoApp 487 

84. Kan —^F. M Spaldmg Lumber 
Co Y. Slusher, 246 P 999, 121 I^an 
165 

88. Iowa—Murray y Kelroy, 276 N 
W. 21, 228 Iowa 1331—^Knapp v 
Baldwin, 288 NW 542, 218 Iowa 
24—^Schoeneman Lumber Co y Dar 
Yis, 206 N.W 602, 200 Iowa 873. 
NJ>—Viker y Beggs, 208 N.W 888, 
53 NJ3 858. 

40 CJ p 94 note 91. 

86. ND—Johnson y. Soliday, 126 
NW 99, 19 ND 468 

87. ND.—Viker y Beggs, 208 N.W 
883, 63 N.D 858 

88. Iowa.—Schoeneman Lumber Co. 

Y Davis, 205 NW 602, 200 Iowa 
878—^Ro;^ Lumber Co y Hoelz- 
ner, 201 NW 68, 199 Iowa 24— 
Jones Y Osborn, 79 N.W. 148, 108 
Iowa 409 

40CJ. p94note 98 

89. Iowa.—Schoeneman Lumber Co 

Y Davis, 206 NW 602, 200 Iowa 
878—Jones y Osborn, 79 N.W 148, 
108 Iowa 409 

Mo.—Ward y. Nolde, 148 SW. 596, 
259 Mo. 285 | 


. 90. Mo.—Ward v. Nolde, supra 

91. Fla—Chapman y St Stephens 
Protestant Episcopal Church, 186 
Bo 238, 106 Fla 688, modified on 
other grounds 145 So. 767, 105 Fla 
683 

Pa—Womer y. Gearhart, 16 PaDist 
&Co 359 

40 G.J p 95 note 97 

98. Idaho —Boise-Payette Lumber 
Co Y Bickel, 245 P. 92, 42 Idaho 
245, 45 ALR 576 

Iowa—Knapp v Baldwin, 288 NW 
542. 213 Iowa 24—^Royal Lumber 
Co Y Hoelzner, 201 N.W 63, 199 
Iowa 24 

Okl —Corpus Jnxis oited la Deka De¬ 
velopment Co Y Fox, 39 P2d 148, 
148, 170 Okl 228 

Tex—Harveson y Youngblood, Com 
App, 38 SW.2d 781 

Wash—^Pitcher v. Ravven, 242 P, 
876, 137 Wash 843. 

40 C J p 95 note 98 

Possession as notice see Infra S 58 

Record of trust see^ infra i 70 

sa Tex—Harveson y Youngblood, 
Com App, 88 SW.3d 781 

40 C J. p 95 note 99 

94i N.Y—Han k inson v. Vantma 46 
N.E. 292, 162 NY 20 

96^ Mich.—^Leverenz Lumber ft 
Building Co. Y. Rickels, 281 N.W, 
112, 251 Mach. 57. 
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§ 57 

though the owner did not own it at the time of the 
contract for the materials, he promised to pay for 
the materials and had an interest in the building 
from the beginning, and thereafter acquired title to 
the land 

EstoppeL Where a contract for an improvement 
on land is made with one who has no interest or 
only a partial interest, in the land but who fraudu¬ 
lently represents that he is the owner, or has an in¬ 
terest therein, and the true owner stands by and 
connives at the representation of such person, the 
true owner will be estopped to assert his ownership 
so as to defeat the mechanics’ hens claimed for such 
improvement.®^ However, in the absence of statu¬ 
tory provision to the contrary an estoppel does not 
result from mere knowledge by the owner of the 
making of the improvement, not accompanied by any 
concealment or deceit on his part,®® or from the 
mere fact that his property was bettered by the 
improvement.®® A claimant is not entitled to a lien 
on the ground of estoppel where he had notice from 
the public records that the person with whom he 
contracted,1 or that the principal of an agent with 
whom he contracted® was not the owner. 

§ 58. — Possession 

Lien claimante muet taka notice of the rlghta of per¬ 
sona in possession, but ordinarily mere poaeeeaion is not 


67 C.J.S. 

of Itself sufficient to enable one to subject realty to a 
mechanic's lien. 

Persons about to furnish labor or materials for 
the making of an improvement on real estate must 
take notice of the rights of persons in possession,® 
and the extent of their interest ^ However, posses¬ 
sion of land is not necessarily conclusive of the right 
to a lien thereon® A lien does not arise under a 
contract for improvements with an occupant of land 
who has no interest therein and no authority from 
the owner to contract for improvements ® Hence, a 
hen does not arise under a contract with a person 
wrongfully or fraudulently in possession and the 
weight of authority supports the view that the mere 
fact that a person is in lawful possession and con¬ 
trol of land does not give him authority to subject 
it to a mechanic’s lien.® However, in some cases 
mere possession has been held to involve such right 
and interest as makes the possessor an owner with¬ 
in the Mechanics’ Lien Law, so that the lien at¬ 
taches to such interest and possession and right of 
possession if such right exists ® A mere momen¬ 
tary seizin is not sufficient to support a mechanic’s 
lien 1® 

Actual or constructive possession. Where the 
person making the contract has some estate m the 
land and is in constructive possession, his estate can 
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se, Colo —Jones V. Mawson-Peter- 
aon Lumber Go, 160 P.2d 795. 112 
Colo 498. 

97. Mo—^Dean & Hancock v O'Bry¬ 
an. App, 290 SW. 641, 

40 C J. p 95 note 2. 

Zlstoppel of wife see Infra | 68 
Cozporatioa 

Subsidiary corporation whose of¬ 
ficers and stockholders knew of or 
supervised construction of home that 
president of parent corporation con¬ 
tracted to have built on land to 
which subsidiary held title was es¬ 
topped to deny that president owned 
the land —Moody-Seasraves Ranch 
V. Brown. TexGiv.App. 69 BW2d 
S40. error refused 
PSMLt 

A lien may be acaulred for mate¬ 
rials furnished to repeUr realty 
where the repairs were caused to be 
made with the knowledge and con¬ 
sent of the record owner by his son 
who was in possession and claimed 
an mterest in the realty—Eoon v. 
Bond-HoweU Lumber Co^ 161 So 
709, 113 Fla. 85. 

98L Iowa.—Knapp v. Baldwin. 888 
N.W. 542, 213 Iowa 84—Ellis v. 
Simpson, 202 NW. 554, 199 Iowa 
671. 

Kan—^F. M Spalding Lumber Go v 
Slusher. 246 P. 999, 121 Kan, 166 


Ky—German v Frey Planing Mill 
Co, 77 SW2d 414, 257 Ky 128 
Okl—Oozpus Juris gnoted in Whit¬ 
field V. Frensley Bros Lumber Co , 
288 P 986. 990, 141 Okl. 44 
Tenn —^Pord v. Whittle Trunk & Bag 
Co, 12 Tenn App. 486 
Tex—^Unlon Cent Life Ins Co v 
Austin, Civ App, 62 SW2d 686, 
error refused. 

Wash—^Pitcher v. Ravven, 242 P 
876, 187 Wash 848 
Duty to dlscdose ownexShlp 
Where a stranger to title or other 
person contracts or employs a third 
person to make improvements, owner 
of land IS not bound to disclose to 
such third person the fact of his 
ownership—Rutland Contracting Co. 
V SaUie E Gay Estate. 18 S E 2d 885, 
198 Ga. 468. 

99 , Kam.—F M. Spalding Lumber 
Co. V. Slusher, 246 P 999, 121 Kan. 
166. 

1. Cal—City Lumber Co v Brown, 
189 P. 880, 46 Cal App 608 

Tex—^Unlon Gent. Life Ins. Co. v. 
Austin, Civ App., 62 B.W 2d 586, 
error refused. 

2. RI—Sullivan y. Bradic, 118 A. 

I 518, 44 RI 447. 

3. Ind —Gardner y. Sullivan Mfg 
Co, 188 NE 81, 77 Ind App. 60. 
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Possession* 

As evidence of ownership see infra 
I 810 

By eauitable owner as precluding 
lien from contract with holder 
of the mere legal title see supra 
I 67. 

A Ind —Gardner y. Sullivan Mfg. 
Co, supra 

6. Colo—^Empire Land ft Canal Co 
V. Engley, 88 P. 168, 18 Colo. 888 

6. Ind—S. Lumber ft Supply Go 
V River Park Land ft Improve¬ 
ment Co, 161 NE 864. 86 Ind App 
140. 

7- Utah—^Doyle v. West Temple 
Terrace Co, 162 P. 1180, 47 Utah 
288 

40 CJ. p 96 note 10. 

8. Ark—Sebastian Building ft Loan 
Ass'n V. Mxnten, 27 SW2d 1011. 
181 Ark. 700—Mansfield Lumber 
Co V Gravette, 6 S.W2d 726, 177 
Ark. 81. 

40 CJ. p 96 note 11. 

9. Ohio.—^Dakln v. Leckllder, 19 
Ohio CirCt. 264, 10 Ohio CirDec. 
808. 

40 C.J. p 96 note 12. 

10 . N.J.—Clark v. Butler, 82 N.XEq. 
664. 
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be subjected to the lien,^^ unless some other person 
is in actual possession.^^ 

§ 59. -Agency 

A contract with the authorized agent of the owner la 
as a rule lufflcient to render the property subject to a 
mechanic's lien. 

A contract with the authorized agent of the owner 
is as a rule sufficient to render the property subject 


§ 59 

to a lien,i® many of the statutes expressly providing 
for a mechanic’s hen in favor of persons who fur¬ 
nish materials or perform labor in the construction 
of buildings under a contract with the agent of the 
ovmtrM The contract must be within the scope of 
the agent's authority-^® A mere general agency^® 
or an agency for other purposes,^such as an agen¬ 
cy to selli® or to look after^® the property, is not 
sufficient However, if the agent has the power to 


ILi Fa—Prutzman ▼. Buehong, 83 
Pa 626 

18. Pa—Prutzman v Buehong, su¬ 
pra 

13. Ala —^Buettner Bros y. Good 
Hope Missionary Baptist Church, 
18 So 2d 76, 246 Ala. 663—Byrum 
Hardware Co v Jenkms Bldg 
Supply Co, 147 So 411, 226 Ala 
448—Sturdayant y First Aye Coal 
& Lumber Co, 122 Bo 178, 219 
Ala 303 

Ark—Hawkins y Faubel, 81 SW2d 
401, 182 Ark. 804 

Del —J. Hollingsworth Co y Con¬ 
tinental-Diamond Fiber Co, 176 A. 
266, 6 WWHarr 303 
Fla —Spinney v Sanford-Orlando 
Kennel Club, 166 So 669. 123 Fla 
118 

Iowa—^Perkins Supply & Fuel Sery- 
ice y Rosenberg. 282 NW. 871, 226 
Iowa 27—Finn y Grant, 278 NW 
226, 224 Iowa 627 

Elan—^Kastner y Security Savings & 
Loan Ass'n, 256 P 989, 123 Elan 
682—^F M Spalding Lumber Co v 
Slusher, 246 P 999, 121 Kan. 165 
Ky—Ohio Oil Co V Smith-Haggard 
Lumber Co. 166 SW2d 111, 288 
Ky 278 

La—^Patterson v Lumberman's Sup¬ 
ply Co, App , 167 So 471 
Mo—^Badger Lumber & Coal Co y 
Pugsley, 61 SW2d 426, 227 Mo 
App 1208 

Neb—Barry y Barry, 26 NW2d 1. 
147 Neb 1067 

Okl—Caldwell y. Overall, 99 P2d 
496, 186 Okl 615—Mansfield Lum¬ 
ber Co y. First State Bank of 
Vian, 298 P 1079, 147 Okl 8. 79 
A.LR 968—T J Stewart Lumber 
Co y. Derry, 268 P 485^ 122 Okl 
208 

40 CJ p 91 note 84, p 96 note 18 
Necessity of contract with owner or 
agent see supra S 62 
Particular persons as agents: 
Administrator see m&a S 61. 
Contractor see infTa S 105. 
Husband see Infra I 68. 

Lessee see infra I 66 
Vendee see Infra S 71 
PetewTimation of meaning 
In determining the-meanmg of the 
term "authorized agent" in mechan¬ 
ics' lien statute, all the law of agen¬ 
cy with respect to binding a party 
to the act of another, particularly as 
to* the classification of an agent. 


must be considered—Ohio Oil Co v 
Smith-Haggard Lumber Co, 156 S 
W2d 111, 288 Ky 278 
XTndlsclosed xinnoixiai 

(1) The doctrine of undisclosed 
principal applies to mechanics’ liens 
Mo—Conciete Bngineering Co v 

Grande Bldg Co, 86 SW2d 595. 
230 Mo App 418 

N C —^North Carolina Lumber Co v 
Spear Motor Co, 126 SB 115, 192 
NC 877 

40 CJ p 96 note 18 [c]. 

(2) Accordingly, a materialman 
would not be precluded from recov¬ 
ering for labor and material on al¬ 
leged ground that defendant was act- 
mg as agent, if, at time of execution 
of contract, materialman had no 
knowledge of existence of principal 
—Nusbaum v. Warwick Hotel Co, 
170 A. 888, 112 Pa.Super 277 

Owner's knowledge of Improve- 
ments on premises did not make em¬ 
ployer his agent—^Price v. Lee, 128 
So 468, 11 La App 29L 

Bffeot of agreement 
Workman employed by person re¬ 
pairing premises is bound by agree¬ 
ment between owner and his em¬ 
ployer making his employer liable 
for wages of workmen employed, 
even though the owner is equally in¬ 
terested In repairing the premises 
—^Pnce y. Lee, supra. 

Cfizonmstanoes held snfflolent to es¬ 
tablish agenoy 

(1) Generally.—^North Carolina 
Lumber Co y. Spear Motor Co, 186 
SB 116, 192 N.C 377—40 C.J p 95 
note 18 [d] 

(2) Of builder who commenced 
construction of buildings as inde¬ 
pendent contractor, and who, when 
he abandoned the construction, in¬ 
structed the workmen to do whatever 
was requested by the owner of the 
realty, who took over the manage¬ 
ment of the work.—Christian v 
Bremer, 34 S B 2d 40, 199 Ga 285 

dzonznstancas held act suiBoiemt to 
establish agenoy 

Mo —^Reis y. Taylor, App, 108 S W 
2d 892. 

Pa—^Miller v. Stoudt, 14 Pa.Diat & 
Co. 141 

40 C J. p 96 note 18 Ce]. 


gard Lumber Co, 166 SW2d llli 
288 Ky 278. 

40 CJ p 96 note 19. 

Statutes making contractor agent of 
owner see infra S 105 
IBb Conn —^Drazen Lumber Co v 
Jente, 155 A 506, 113 Conn 844 
Or—Corpus Jtuis cited In Williams 
v Sliarpe, 266 P 793, 795, 125 Or 
879 

40 CJ p 96 note 20 
Agent of corporation 
Where farm landlord continued to 
manage farm after he conveyed it to 
corporation, his acts, in acquiescence 
of tenant’s purported authority to or¬ 
der building materials for repair of 
buildings on farm, were binding on 
corporation, as respects enforceabili¬ 
ty of mechanic’s lien against corpo¬ 
ration —^lowa Builders’ Supply Co v 
Petersen, 267 NW 716. 221 Iowa 978. 
1ft Vt—Greene v McDonald, 40 A. 
1086, 70 Vt 372 

Tlhdor a statute permitting a lien 
against the owner’s interest for im¬ 
provements. repairs, or alterations 
for which he knowingly permits his 
agent to contract, however, it has 
been held that knowledge of, or no¬ 
tice to, an agent in general charge 
of the property of such work is im¬ 
puted to the owner, even though the 
agent has no authority to contract 
for such work—Johns-Manville Cor¬ 
poration of Delaware v La Tour 
D’Argent Corporation, 277 Ill App 
608—^Mutual Construction Co v Bak¬ 
er, 237 Ill App 696 

17. Ill —^Baxter y Hutchings. 49 
Ill 116 

18. Ark—Daly y. Arkadelphia Mill¬ 
ing Co., 189 S.W. 1063, 126 Ark 
4U6 

1ft Okl—Lewis y Red, 152 P2d 
690, 194 Okl. 482. 

40 C J. p 96 note 24. 

To take charge for period of years 
A contract between an owner and 
hiB agent under whidh the agent 
takes charge of the property, collects 
rents, and repaors and mam tains it 
over a period of years Is not such a 
contract as will enable the agent to 
obtain a mechanic's lien for materi¬ 
als furnished and labor performed in 
the Improvement, alteration, or re¬ 
pair of the property—^Lewis y. Red, 
supra. 


14L E^y—Ohio Oil Co v Smith-Hag< 
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§ 59 

contract, it has been held that the lien cannot be 
defeated because the amount is in excess of his au- 
thonty 20 

The agency may be express or implied.2i Where 
the owner clothes the agent with apparent or os¬ 
tensible authority, this may be equivalent to ex¬ 
press authority, as far as it concerns the rights of 
persons dealing with the agent in good faith 23 
Written authority is not required unless the statute 
so provides.22 A person may be the agent of the 
owner, to an extent sufficient to bind the real estate 
for improvements thereon, although his acts may 
not bind the owner personally.24 

Ratification, Where a person acting without au¬ 
thority or in excess of his authonty assumes to con¬ 
tract as agent of the owner of land for its improve¬ 
ment, a ratification by the owner of such person’s 
act will subject the land to the mechanic’s lien 25 
How ever, unless authorized by statute,2 6 a hen can¬ 
not be established on the basis of the owner’s rati¬ 
fication of the acts of one who in obtaining the im¬ 
provements acted solely for himself and not as 
agent,27 since it is necessary in order for ratifica¬ 


tion to exist that the person purport to act as agent 
of the owner 28 The owner’s retention of the im¬ 
provement with knowledge of the facts has been 
held to operate as a ratification of the purported 
agent’s acts ,29 but retention of the improvement 
will not result in ratification if the improvement can¬ 
not be removed without substantial mj'ury to the 
owner’s property 2® 

Estoppel, The owner is estopped to deny the agen¬ 
cy where, without repudiating it, he stands by and 
expressly consents to, or silently acquiesces in, con¬ 
tracts for improvements entered into with a person 
who claims to be his agent.2i Also, the owner may, 
under the circumstances of the case, be estopped to 
deny the authority of his agent to enter into the 

contract.22 

§ 60. -Corporations and Persons Inter¬ 

ested Therein 

A corporation may contract for the Improvement of 
Its property so as to subject such property to a mechanic’s 
lien therefor; a corporation’s property may be subjected 
to a lien for improvements contracted for by its promoters 


aOm Cal—Scnbante ▼ Edwards, 181 
P 75. 40 Cai App. 661. 

40 C J. p 96 note 25 
SI. Mo —Concrete Enffineenns Co. 
y Grande Bldg Co.. 86 S W 2d 696. 
280 Mo App 443—^Badaer Lumber 
A Coal Co y. Pugsley. 61 S W 2d 
425. 227 Mo.App 1208—^Hydraulic 
Press Bnck Co. y R B Winn Con- 
tractmff Go., App, 219 SW. 681 

SSL US—^Mammoth Mm Co y Salt 
Lake Fdy & Mach Go, Utah. 14 S 
Gt 884, 151 U.S 447, 88 L Ed 229 
Ky—Corpus Juris oited in Ohio Oil 
Co. y Smith-Hagrgard Lumber Co. 
166 S W 2d 111, 115. 288 Ey. 278 
Mont —^Doney y. Ellison, 64 P.2d 848, 
108 Mont. 691. 

as. K J —American Brick & Tile Co 
y Drlnkhouse, 86 A. 1084. 69 NJ 
Law 462. 

Mo —Lyyera y. Rutherford, 80 
S WM 729, 280 Mo.App 921 
40 C J P 97 note 29 

as. Fla—Chapman y St Stephens 
Protestant Episcopal Church, 186 
So 238, 105 Fla. 683, modified on 
other grounds 145 So 757, 106 Fla 
683 

Neb—Hawkins y Mullen, 228 NW 
670, 118 Neb 129 

Ohio—Slamey y City Material Co, 
165 NE 66. 80 Ohio App. 435. 

40 C J p 97 note 80 
Acts held to constitute ratiiloatloa 
(1) Owner’s failure to repudiate 
liability within ten days after he 
secures knowledge of improvement 
—^Dizon V. Fredericks, 19 P 2d 272,1 
129 Cal App 708 


(2) Farm owner’s failure to jive 
notice of tenant’s want of authonty 
to contract for erection of house aft¬ 
er leamma that It was being’ built — 
Wm Cameron & Co y Gibson, Tez 
CivApp. 278 SW 622 

(8) Other acts see 40 C J. p 97 note 
80 [a] 

Chronxnataaces held not to show ratl- 
floation 

(1) Generally—^Rels v Taylor. 
Mo App . 108 S W 2d 892—40 CJ p 97 
note 80 [bj 

(2) Purchaser of mortgage who 
ratified mortgage compemy’s unau¬ 
thorised foreclosure by taking pos- 
seesion of property did not ratify 
unauthorized construction contract 
entered into by mortgage company 
in Ita name, where it did so to pro¬ 
tect Its own misdoing m selling 
mortgage on an unfimshed building 
under an agreement to sell a mort¬ 
gage on a finished buildmg—Drazen 
Lumber Co y Jente, 166 A 606, 113 
Conn. 844 

S0. Pa.—^Meehan y Hollister, Com 
PL, 5 SchReg. 826. 

S7. Conn —Drasen Lumber Co y. 

Jente, 166 A. 605, 118 Conn 344 
Iowa—-Knapp y Baldwin, 288 NW. 
642, 218 Iowa 24. 

aa. Conn —^Drazen Lumber Co. y 
Jente, 165 A. 606, 113 Conn. 844 
Iowa.—Knapp y. Baldwin, 288 NW. 
642, 213 Iowa 24 

89. Mont—^Arnold v. Genzberger, 81 
P.2d 296. 96 Mont. 358 
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30. Mont—Arnold y, Genzberger, 81 
P 2d 296, 96 Mont 868. 

OoUege’B retention of bnUdang* on 

Its lands has been held not to ratify 
Its president’s unauthorized contract 
therefor —^R B. Spencer & Co y 
Thorp Springs Christian College, 
TexCiv.App, 41 S.W2d 482, error 
dismissed. 

31. Fla —Oozpns Jnzis Mted In 
Chapman v St Stephens Protes¬ 
tant Episcopal Church, 186 So. 288, 
241, 106 Fla 688, modified on other 
grounds 146 So 757, 105 Fla. 688. 

40 CJ p 97 note 81. 

38. Fla —Ooxpua Jhtls oited la 
Chapman y St. Stephens Protes¬ 
tant Episcopal Church, 186 So 238, 
241, 106 Fla 688, modified on other 
grounds 146 So 767. 106 Fla 688 
Tex—Wm Cameron A Co. y. Gibson, 
278 SW 622 
40 CJ p 97 note 82. 

Olzonnurtsaoes held to egtobUsh es¬ 
toppel 

Fla—Chapman y. St Stephens Prot¬ 
estant Episcopal Church, 136 So 
238, 106 Fla. 688, modified on other 
grounds 146 So 767, 106 Fla. 688 
Ky—Ohio Oil Co y Smith-Haggard 
Lumber Co, 166 SW.2d 111, 288 
Ky 278 

BsteatlOB of Impzoysment 
College retention of building con¬ 
stituting fixture on its lands did not 
estop it tfom denymg liability there¬ 
on—B Spencer A Co. y Thorp 
Springe Christian College, Tex Cly. 
App, 41 SW.2d 482, error dismisfied. 
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or tubacribers prior to Its Incorporation or by its presi¬ 
dent and sole stockholder after its dissolution by expira. 
tion of Its charter. 

A private corporation as owner of its property 
may contract for its improvement so as to subject 
the property to a mechanic’s hen arising out of the 
making of the improvement,38 and it cannot defeat 
the hen on the ground that its contract for the im¬ 
provement was ultra vires.®* However, the fact 
that the corporation making the contract has an in¬ 
terest as stockholder in another corporation does not 
render the property of the latter corporation sub¬ 
ject to a hen 36 

Where the promoters or subscribers of a proposed 
corporation enter into a contract for the improve¬ 
ment of land to be acquired and conveyed to the cor¬ 
poration when formed, mechanics’ hens have been 
held to attach to the property so conveyed to the 
corporation and on which the improvement is 
made,36 even though no personal liability attaches 
to the corporation to pay for the improvemenL*^ If 
the property on which the improvement was made 
was owned by any or all of the promoters at the time 
the contract for the improvement thereon was made, 
and was by them conveyed to the corporation, the 
mechanic’s lien will undoubtedly attach,®® unless the 
promoter owning the land is the hen claimant.®® 
However, m some cases the courts have refused to 
enforce a mechanic’s lien for the improvement 
where the promoters or subscnbers did not own any 
interest in the land at the time the contract was en¬ 
tered into, and the land was not acquired by them 
and conveyed to the corporation, and where their 
contract was several, each being liable for only the 
amount of stock for which he subscnbed.*^ Where 
a deed to a coiporation was delivered before the 
corporation came into existence and hence did not 
vest title in it, as discussed in Corporations § 127, 


§ 61 

a contract with one of the subscribers in whom the 
legal title vests is a contract with the owner within 
the meaning of the mechanics’ lien statutes 

Contract after dissolution. A mechanic’s lien on 
the property of a solvent corporation may arise un¬ 
der a contract entered into in its name by its presi¬ 
dent and sole stockholder without actual knowledge 
that the charter of the corporation has expired by 
operation of law,*® and the contract may be upheld 
on the theory that he is a statutory trustee m charge 
of a defunct corporation.*® 

§ 61. -Guardians, Executors, Adminis^ 

trators, or Receivers 

A guardian, executor, or admmietrator, ordinarily does 
not have such ownerihip of the property held in hie ofTI- 
cial capacity as will enable mechanica' liens to be acquired 
thereon for matenala furnished or labor performed in its 
improvement under contract with him, or at his requeat, 
or with his consent. 

In the absence of some provision in the will 
whereby title to the real estate is vested in the ex¬ 
ecutor or administrator, he has no authority, with¬ 
out an order of court, to contract for the improve¬ 
ment of his decedent’s real estate so as to subj'ect 
It to mechanics’ liens therefor.** It has been held 
that an executor or administrator is neither an own¬ 
er of the property*® nor an agent of the heirs*® 
within the meaning of the statutes relating to me- 
chames’ hens, but other authority has held that ex¬ 
ecutors authorized by the will of the testator to 
manage and control the property, with power to sell, 
borrow money, execute mortgages, and to dispose 
of and execute deeds are owners within a mechanic’s 
hen statute, even though they cannot of their own 
discretion subj’ect the property to a hen for im¬ 
provements thereon *7 The administrator of a part¬ 
nership estate cannot contract in the name of the 


83L Pa.—General Fire Sztingpiisher 
Go V. Masree Carpet Works, 49 A 
866, 199 Fa 647. 

Defeota in l3iooxporKtloi& of leasee 
undertaking to conatruot improve¬ 
ment on realty will not preclude a 
claimant otherwise entitled from 
aubjeotma the property to a lien — 
Oonorete Englneenn^r Co v Orarda 
Bldff. Co, 86 S.W.2d 69S, 230 Mo 
App 443. 

afti Fa.—General Fire Eztmffuiaher 
Co. V Maaee Carpet Works, 49 A. 
366, 199 Fa. 647. 

85. Ga—Consolidated Lumber Co v 
Ocean SS Co, 82 SSL 582, 142 Ga 
186—Sparks v. Dunbar, 29 S.E. 295, 
102 Ga. 129. 

8& Ky—Waddy Bluesrass Cream- 
. ery Co. v. Davia-Bankin Bldg & 


Mfff Cb, 46 S W. 895, 108 Ey 579, 
20 EyL 259. 

40 CJ p 97 note 86. 

37. Ind—^Davia & Rankin Bldg ft 
Manurg Co v Vice, 43 NE 889, 
16 Ind App. 117 

88. Ohio—^Bumap v. Sylvania But¬ 
ter Co, 12 Ohio CirCL 639, 6 Ohio 
CirDec 682 

39. Iowa—^Littleton Sav. Bank v 
Oaceola Land Co., 89 N.W. 201, 76 
Iowa 660 

40 CJ p 97 note 89. 

40i Neb—^Davia v. Ravenna Cream¬ 
ery Co, 67 NW 486, 48 Neb 471 

40 C J. p 97 note 40. 

41. Tez —Cameron v. Trueheazt. 
Civ App, 166 SW 68. 

48. Mo—Automatic Sprinkler Co. v 
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Stephens, 267 SW 888, 806 Mo. 
618 

43L Ido—^Automatic Sprinkler Co ▼. 
Stephens, supra. 

Contracts by trustees generally see 
infra 6 70. 

44i ND—Viker v Begga, 208 N.W. 

888, 63 ND 868 
40 C J. p 98 note 45 

45. Ark.—^Doke v. Benton County 
Lumber Go, 169 SW. 827, 114 Ark. 
1, 62 LRA.,NS, 870, 

Cal.—San Francisco Pav. Co. v. Fair- 
field, 66 F. 266, 184 Cal. 220. 

46L Ark —^Doke v. Beaton County 
Lumber Co., 169 S W 827, 114 Ark. 
L 62 LRA,Na. 870. 

47. ND—Viker v. Beggs, 208 N.W. 
888, 68 N.D 858. 
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partnership for the sale of matenal,^^ and hence 
cannot enforce a hen as such administrator for ma¬ 
terials so furnished 

A guardian cannot, by an unauthorized contract 
for the improvement of his ward’s land, subject it 
to mechanics* hens for such improvement 50 

The subjection of property in the hands of re¬ 
ceivers to mechanics’ hens for materials furnished 
and labor performed, both before and after the ap¬ 
pointment of the receiver, is considered in the C J.S 
title Receivers § 137, also 40 C J. p 98 notes 49, 50 
and 53 CJ. p 126 notes 49-^2. 

§ 62. - Heir or Widow 

An heir has sufficient ownership after the death of hie 
ancestor to subject his interest in the ancestor’s property 
to a mechanic’s Hen; but an heir before the death of hia 
ancestor and a widow before dower is assigned have been 
held not to have sufficient ownership to support a me¬ 
chanic's lien. 

A widow, before dower, is assigned,®^ or an heir 
before the death of his ancestor,52 does not have 
suffiaent ownership to support a mechame’s hen, 
but, after the death of the ancestor, an heir has such 
an interest in the property as to be an owner with¬ 
in the meaning of a mechanics* hen statute,53 even 


though the estate is in the course of administra- 
tion.54 

§ 63. — Husband or Wife 

a. In general 

b. Homestead property 

c Property of wife 

d Dower or curtesy 

a. In Generid 

A mechanic’s lien may be acquired on property owned 
Jointly by husband and wife under a contract with both 
spouses, but, In the absence of exoress statutory au¬ 
thorization, such a lien cannot be acquired thereon under 
a contract with one spouse, unless the other spouse au¬ 
thorized, consented to, or ratified the contract. A me¬ 
chanic’s lien may be acquired on community property 
under a contract with the husband. 

In the absence of a statute to the contrary,5B a 
contract with one spouse is not a sufficient basis for 
a mechanic's lien on property owned jointly by hus¬ 
band and wife,55 including land held by them as 
tenants by the entirety,57 or as joint purchasers un¬ 
der an executory contract to purchase.58 

A hen may anse, however, under a contract with 
one spouse where the other spouse has authorized 


4a Mo —Richardfion v. O'Connell, 
88 MoApp. 12 

49 , Ho —^Richardson t O'Connell, 
supra 

Ba Cal—Fish V McCarthy, 81 F* 
629, 96 Cal 484. 31 Azn S R 237 
38 C.J. p 1136 note 6—40 CJ. p 98 
note 48 

51. Ran—Ennui v. Eullok. 8 Ran 
499 

53. RI.—Watson v. Woods. 8 RI 
226. 

6a Nev—Riverside Fixture Co v. 

Quiffley, 126 P 545. 35 Xev 17 
ND—Viker v BeerffS, 208 NW. 888. 
68 ND. 868. 

64. Nev—Riverside Fixture Co. v 
Quisrley, 126 P 645. 85 Nev. 17. 
ND—Viker v, Beggs. 208 NW. 883. 
68 ND 868. 

45. Fla.—^Le Roy v Reynolds, 193 
So 843, 141 Fla 686 
Tenn—Wittichen v MiUer, 166 S.W. 

2d 612, 179 Tenn 862 
Pormer rale 

Prior to the enactment of the stat¬ 
ute neither husband nor wife, acting 
separately, could create a mechanic's 
lien on property held by the entire¬ 
ties —Allardice & Allardica v 
Weatherlow, 124 So 88, 98 Fla 476 
—^Ferns-Lee Lumber Co. v Fulg- 
hum. 128 So 697. 98 Fla. 171 

Ba Mass.—^Ratauskas v Lonstein, 
164 NE 810, 266 Mass 20 


Mich—^Frolich v Blackstock, 119 N 
W 906, 165 Mich 604 

Mo—^Badger Lumber & Coal Co. v 
Pugsley, 61 SW2d 426. 227 Mo 
App 1208 

Neb—Ooxpns Xuzis guoted In Barry 
V Barry. 28 NW2d 1, 6, 147 Neb 
1067. 

Part or Joint owners generally see 
mfra I 69 

B7. Mich.—Title & Bond Guaranty 
Co V. Pomter. 220 N.W 786, 243 
Mich. 415—Wingilia v. Ashman. 
217 NW 909, 241 Mich 684—F M 
Sibley Lumber Co. v Lettennan. 
207 NW 869, 284 Mich 82 

Mo—^Magidaon v. Stem, 148 SW2d 
144. 286 MoApp. 1039—Badger 

Lumber & Goal Co v Pugsley, 61 
SW3d 426. 227 MoApp. 1208—R 
D. Kurks, Inc v Field, 14 S W 2d 
9. 223 MoApp 270—R Goldberg 
Plumbing Supply Co v Taylor, 287 
SW. 900. 209 MoApp 98. 

Neb—^Barry v Barry, 26 NW2d 1, 
147 Neb 1067. 

NC—Johnson v. Leavitt. 126 SE 
490. 18& NC 682 

Pa—Womer v. Gearhart, 16 Pa Diet 
& Co. 869. 

Tenn—^Bell Bros & Co v Arnold, 68 
SW2d 958. 17 Tenn App 498. 

30 CJ P 674 note 14—40 C.J. p 98 
note 67 

Constmotlon by agent 
Husband's authorisation for ten¬ 
ant to erect buildmgs or ratification 

of tenant's agency to do so. after 
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completion of the buildings. Is insuf¬ 
ficient to bind wife so as to subject 
property held by the entireties to a 
lien for the improvememt—Cochran 
V. Johnston, MoApp, 26 SW.2d 180 
Debt against both 

In order that the lien may be valid 
it must appear that the contract for 
the improvement purported to make 
both husband and wife debtors — 
Blenard v Blenard, 46 A.2d 885, 186 
Md 548. 

Knowledge of title 
Where prior to making of contract 
husband and wife were owners and 
seized in fee as tenants by entirety, 
the lien claimant was held either to 
have hsA actual knowledge or to be 
charged with constructive knowledge 
of state of title of property when he 
entered Into contract —^Wilson v. 
Fower, 165 SW2d 502, 286 Mo.App 
632 

Jodloiaaiy separated spoasas 
After judicial separation tram 
wife, husband could not encumber 
hia wife's estate in property held by 
the entirety except with her con¬ 
sent.—Landes v Landes. 277 N.TS 
886, 248 AppDiv 464. 

63. Mich—Clawson Lumber Co v. 
Gray, 216 NW. 59. 261 Mich. 178— 
F M Sibley Lumber Co, v. Letter- 
man, 207 NW 869, 884 Mich, 82. 
Pa.—Womer v. Gtoarhsrt, 16 Pa.Dist 
& Go. 869. 

Lien under contract for Improvement 
by vendee generally sm Inffa 8 71. 
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or consented to the contract,or ratified it,®0 or 
has had knowledge of the contract and the improve¬ 
ment and stood by without objection,®^ or has dealt 
actively with the person furnishing the labor and 
material and assisted in raising funds for the doing 
or completion of the work,®2 and such a lien may 
attach to property held by husband and wife as ten¬ 
ants by the entirety where the contract is made or 
indebtedness incurred by both spouses®® Mere 
knowledge on the part of the wife that a building or 
other improvement is being erected on the property 
and passive acquiescence therein on her part,®^ or 
such a participation in the matter as is merely a 
proper display of wifely- interest therein,®® is in¬ 
sufficient to enable a hen to be acquired thereon. 

Lien against interest of one spouse in property 
held jointly. It has been held that a husband, by 
his contract, can subject to a mechanic’s lien his in¬ 
terest in property held jointly by husband and 
wife.®® Other authority, however, has held that the 
husband cannot, 1^ his contract, alone, subject his 


interest in property held by the entirety to a me^ 
chanic’s lien®7 

Community property The husband, where com¬ 
munity property is in his control, as considered m 
Husband and Wife § S06, can subject it to a me¬ 
chanic’s hen for improvements ®® 

h. Homestead Property 

A lien on a homestead for Improvements thereon may 
arise under a contract with the spouse owning the prop¬ 
erty without the joinder of the other spouse under some 
constitutional and statutory provisions, but under other 
provisions both spouses must Join in the contract for the 
improvement. 

Under some constitutional and statutory provi¬ 
sions a hen on a homestead for materials furnished 
for its improvement may arise under a contract with 
the spouse oi\Tiing the property without the joinder 
of the other spouse ®® Under other constitutional or 
statutory provisions, in order that a claimant may 
be able to acquire a lien, both spouses must join in 
the contract for the improvement,T® which contract 
must be executed in compliance with constitutional 


69. WiB —Fischer v Meirofl. 213 X 
W 283, 192 Wis 482 
Wyo —^Phelan v Chevenne Brick Co , 
188 P 354, 28 Wyo 493, rehearing 
denied 189 F 1103, 26 Wyo 498 
BVeot of consent 

Wife, by consenting to improve¬ 
ments on property owned by her and 
her Judicially separated husband as 
tenants by the entirety consented to 
the creation of whatever lien might 
result from such improvements by 
operation of law, but to no other lien 
—^Landes v Liandes, 277 NTS 886, 
843 AppDlv. 464 

eOL wyo —^Phelan v Cheyenne 
Brick Co, 188 F. 864, 26 Wyo. 498. 
rehearing denied 189 P 1108, 26 
wyo. 498. 

Snbseiincnt enciunbraaioe 

Fact that wife subsequently joined 
husband in executing trust deed on 
estate by entirety, against which 
plaintiff sought mechanic's lien, was 
insufficient to show acquiescence in 
makmg Improvement—D Kurts, 
Inc, V. Field, 14 SW2d 9, 228 Mo 
App. 270. 

81. Ind—Kohnng v Bowman, App., 
187 NB. 767. 

Lien from failure of spouse to give 
notice of nonresponsibility see In¬ 
fra S 84 

62. Mo—^Magidson v. Stem, 148 S 
W2d 144, 825 Mo App 1089 

Tenn—^Bell Bros, 6b Co v Arnold, 
68 SW2d 968, 17 Tenn App 498. 

63. NC—Johnson v Leavitt, 126 S 
B 490, 188 NC. 688. 

80 C J p 674 note 18 

64. Md—Blenard v Blenard, 46 A. 
2d 886, 186 Md. 648 


Mn —^Wilson v Fower, 155 S W 2d 
502, 236 Mo App 532—^Magidson v 
Stprn, 148 SW2d 144, 235 Mo App 
1029—R D Kurts. Inc. v Field, 
14 SW2d 9, 223 Mo App 270 

65. Mo—^Magidson v Stem, 148 B 
W2d 144, 236 Mo App 1089 

66: Mass —^Katauskas v Lonsteln, 
164 NB 810, 366 Mass 29 
36ealty held as tenants by antizsty 
N J —Washburn v Bums, 84 NJ 
Law 18 

Or—^Heacock v Loder, 211 P. 950, 
106 Or 828 

67. Md—^Blenard v Blenard, 46 A 
2d 835. 185 Md 548 
Tex—^Hadley-Dean Glass Co v. 

Schaefer, Civ.App., 11 SW3d 61. 
Xa MlsBOuxl 

<1) It 18 now the established rule 
that the husband has no such inter¬ 
est in an estate by the entirety as 
can be subjected to a mechame's lien 
by his contracts—Cochran v Johns¬ 
ton, App. 26 SW2d 180—R D 
Kurtz, Inc, v Field, 14 S W.2d 9, 223 
MoJbpp 270—B McCray Lumber 
Co V Standard Const Co., App, 285 
SW. 104 —TL R Goldberg Plumbmg 
Supply Co V Taylor, 237 S.W 900, 
209 Mo App. 98. 

<2) In order that property owned 
Jointly by husband and wife at the 
time of trial may be subject to a me¬ 
chame's lien for improvements 
placed thereon under a contract with 
the husband, It must appear that 
at the tune the materials were begun 
to be furnished the husband owned 
the land or that he was the agent 
of hla wife—H. R McCray Lumber 
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Co V Standard Const Co, App, 286 
SW 104 

(3) Formerly it was held that the 
husband, or ea<'h spouse, is an owner 
of property held by the entirety 
within the meaning of the mechanics’ 
lien statutes and may by contract 
subject his or her estate therein to 
hens for improvements made on the 
land —^Brockett Cement Co. v. Logan, 
178 SW 727. 187 Mo App 822—In¬ 
dependence Sash Door 6b Lumber Co 
V Bradfleld, 184 SW 118, 153 Mo 
App 527—^Nold V Osenberger, 188 
SW 349, 153 Mo App 489 
ea Tex—Brick 6b Tile v Parker, 
186 SW3d 66, 148 Tex 888 
40 C J p 98 note 65 

69. Iowa —^AalfB Wall Paper 6b 
Paint Co v Bowker, 162 NW 83, 
179 Iowa 726 
40 C.J p 98 note 67. 

7a Tex—^Kepley v Zachry, 116 S 
W 8d 699. 181 Tex 554, opimon 
supplemented 121 SW2d 595, 181 
Tex 654—Hicks v Wallis Lumber 
Co., Civ App., 70 SW2d 440—Wha¬ 
ley Lumber Co. v. Reliance Bnck 
Co , Civ App , 2 S W.2d 911—^Brown 
▼ Rice, Civ App., 290 SW. 784, af¬ 
firmed Rice V. Brown, ComAppM 
296 SW. 495 
Oomnusnlty v ic op egty 
Consent of wife to husband’s con¬ 
tract for improvement on community 
property constituting their home¬ 
stead Is required where comtraot Is 
sought which may expose the home¬ 
stead to a forced sale—Gtrammsr ▼. 
Hesperian Bldg 6b Sav. Aas'n, Tex. 
Civ App., 70 S.W.2d 220, error re¬ 
fused. 
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and statutory requirements^^ 

Estoppel Regardless of whether or not as a prop¬ 
osition of law a valid hen can be created against a 
homestead by estoppel, ^2 jt has been held that, where 
a husband and wife lead an innocent third person to 
believe that a valid lien has been created on their 
homestead and such third person is caused to invest 
his funds on the faith and credit of such hen, the 
husband and wife are estopped as to such person to 
plead that the hen is invalid However, there can 
be no estoppel if the truth is known to all parties 

c. Property of Wife 

(1) In general 

(2) Contract of husband 

(1) In General 

A married woman may contract for, authorize, or 
concent to repaira or improvementa on her property so aa 
to aubject It to a mechanic'a lien in Juriadictiona where 
her common-law disability to contract has been removed, 
but not where auch diaability still exists. 


A married woman, whose common-law disability 
to contract, as discussed in Husband and Wife § 
176, has not been removed, cannot enter into a con¬ 
tract for the improvement of her property, which 
will subject It to a mechanic’s hen 76 Where, how¬ 
ever, constitutional and statutory provisions give 
to a married woman power to contract generally or 
with respect to her separate estate, as discussed in 
Husband and Wife §§ 178, 309, it is generally held 
that mechanics’ hen statutes apply so as to enable 
such a hen to be acquired for repairs or improve¬ 
ments made on the separate property of a married 
woman under a contract with her or with her ex¬ 
press or implied authority.^® 

The acquisition of a mechanic’s hen on a mar¬ 
ried woman’s property is subject to such restric¬ 
tions and limitations, if any, as are imposed by stat¬ 
ute ,77 there must be a compliance with all the re¬ 
quirements of the statutes in order that a hen may 


71. Tex—Kepley y. Zachry, 116 S | 
W2d 699, 131 Tex. 654, opinion 
supplemented 121 S.'W’2d 695, 181 
Tex 654—Sommers v Stout, Com 
App, 44 SW2d 901—Guaranty 
Const Co V Atwood, Civ App, 48 
S W 2d 169, reversed on other 
grounds Atwood v Guaranty 
Const, Co • Com App, 63 S W 2d 
686—Burton y Schwartz, Civ App, 
26 SW2d 1066, error dismissed— 
Wnght y A G McAdams Lumber 
Co, Civ App, 218 SW 671. 

TSi Tex—Ackerson v Farm & 
Home Savings & Loan Ass'n of 
Missouri, Civ App, 77 SW.2d 569, 
error refused. 

73i Tex—^Umted Sav. Bank of De¬ 
troit V. Frazier, Civ App, 116 S 
W2d 988, error dismissed—^Man- 
oick V. Contmental Southland Sav¬ 
ings & Loan Ass'n, Civ App, 97 
SW2d 480—^Hufstedler v Glenn, 
Civ App, 82 SW2d 783—^Hollums 

V. Glenn, GivApp., 82 S.W.2d 781, 
error dismissed—Ackerson v. 
Farm & Home Savings & Loan 
Ass'n of Missouri, ClvApp., 77 S. 

W. 2d 659, error refused—^Farm & 
Home Savings & Loan Ass'n of 
Missouri V. Muhl, Civ.App, 87 S 
W2d 816, error refused—Garrett 
V. KatA Civ.App.. 28 S W 2d 436 

BstoppOl lield Bhowa 
Tex—Umted Sav Bank of Detroit 
V. Frazier, Civ App, 116 SWJd 
938, error dismissed. 

JMoppei held not shown. 

Tex—^Hicks v Wallis Lumber Co, 
Civ App, 70 SW2d 440. 

Bxurtanoa of oontraot 
Where husband and wife enter into 
a contract which purports to create 
a valid meebame's lien, they aie es¬ 
topped, after the transfer of the' 


contract to an innocent purchaser for 
value, to claim that there is in fact 
no contract —Cam v Bonner, Civ 
App, 149 SW 702, affirmed 194 S 
W. 1098, 108 Tex 899, 8 ALR 874 
Wlfe^s failure to act 

Failure of wife to indorse check, 
which bank loaning money on basis 
of mechanic's lien contract made 
payable to husband and wife, is im¬ 
material where transaction is a com¬ 
munity affair, and husband has right 
to collect the check and direct dis¬ 
bursement of proceeds in erection of 
building on whibh mechame's lien 
was executed—Umted Sav Bank of 
Detroit V Frazier, TexCivApp., 116 
SW2d 988, error disnussed 

BepnezentatlonB in lnstnmieB.t 

(1) Recital in renewal deed of 
trust that mechanic'a lien is valid 
and subaiatmg is not of Itself suffi¬ 
cient to estop lienee from asserting 
invalidity of lien ageunst holder 
thereof —Davis v. Peck, Wright, 
Peck Inv Co, TexCiv App, 94 B W. 
2d 1245, error dismissed—^Hill v En¬ 
gel, Tex GivApp, 89 SW.2d 219, er¬ 
ror refused 

(2) However, grantee of property 
under deed which expressly recog^ 
nized validity of lien by recitation 
that conveyance was subject thereto 
is estopped to deny right of foreclo¬ 
sure of lien —^Miller v. Standard Sav¬ 
ings & Loan Ass'n of Detroit, Mich, 
TexCiv App., 88 S W 2d 522, error re¬ 
fused 

Bight to foreclose 

(1) If the facts are such aa to es¬ 
top the makers from pleading its m- 
validlty, the holder of a void me- 
<hamc'B lien is entitled to foreclo¬ 
sure—^Davia V Peck, Wnght, Peck 
Inv. Co, Tex Civ App., 94 S.W2d 
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1245, error dismissed—^Hill v Engel, 
TexCivApp, 89 SW2d 219, error re¬ 
fused—Quillin V. State Trust Co, 
TexCivApp, 60 BW2d 879—Bern¬ 
stein V Hibbs, TexCivApp., 284 8. 
W 284 

(2) Right of assignee of mechan¬ 
ic's lien to enforce it generally see 
infra §8 217-220 

Tex—^Mannlck v. Continental 
Southland Savings & Loan Ass'n, 
Civ App, 97 SW.2d 480 

Ark—^Rogers v Phillips, 8 Ark 
866, 47 AmD. 727. 

40 C J p 98 note 78. 

Penoaal liability 

Where husband and wife had occu¬ 
pied property as their family home¬ 
stead for many years, the wife under 
her plea of coverture had no person¬ 
al liability on mechanics' lien con¬ 
tract m which husband and wife 
agreed to pay sum evidenced by pav¬ 
ing certificates—City of Ranger v 
Gholson, TexCivApp, 141 8W2d 
396, error dismissed. Judgment cor¬ 
rect. 

701, Ala—Herrin v Burnett, 114 So 
406, 217 Ala. 28. 

Fla—^Roughan v Rogers, 199 So 
672, 146 Fla 421—^Dalton v Camp, 
194 So 219, 141 Fla 892, overruling 
Atkins V. Hendrick, 190 So 248, 
188 Fla 776 

Ky—^Williamson Heater Co. v. 

Kaiser, 277 SW 287, 211 Ky 192 
so CJ p 917 note 76—40 aJ. p 99 
note 76. 

77. Fla—^Roughan v. Rogers, 199 
So 672, 145 Fla. 421—^Dalton v« 
Camp, 194 So 219, 141 Fla 892. 

40 CJ p 99 note 76. 

Necessity of writing see infra 8 76. 
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be obtained^* Under some statutes a mechanic’s 
hen may be acquired against the property of a mar¬ 
ried woman the same as if she were a feme sole.'^^ 
and may arise where the circumstances are such as 
to bind her and her property.®® In order that me¬ 
chanics' liens may arise out of a contract by a mar¬ 
ried woman for the improvement of her separate es¬ 
tate, It IS not necessary that it should have been her 
intention at the time to charge the estate with such 
licns.®^ 

(2) Contract of Husband 

(a) In general 

(b) Wife’s knowledge, consent, or fail¬ 

ure to object 

(a) In General 

In the absence of eome etatutory provision authorizing 
It, a mechanic’s lien does not ante on the property of a 
married woman under a contract for a building or other 
improvement entered into by her husband, unless she has 
expressly or impliedly authorized him to act as her agent, 
or IS estopped to deny his agency, or has subsequently 
ratified his acta. 

As a general rule, in the absence of some statu¬ 
tory provision expressly authorizing it,®® a me¬ 


chanic’s lien does not arise on the property of a mar¬ 
ried woman under a contract for a building or im¬ 
provement entered into by the husband,®® particu¬ 
larly where the contract is in his own name and on 
his own credit,®^ unless he is her agent in making the 
contract,®® or she consents to the contract, as dis¬ 
cussed infra subdivision c (2) (b) of this section, 
or, under the circumstances, she is estopped, as 
against the lien claimant, to set up her ownership®® 
or to deny the agency of the husband,®^ or that the 
contract and improvement were made for her im¬ 
mediate use, enjoyment, or benefit,®® or, in other 
words, unless she has expressly or imphedly author¬ 
ized the husband to contract as her agent,®® or has 
held him out as her agent,®® or has subsequently 
ratified his acts ®i The rule that the wife's proper¬ 
ty is not subject to a mechanic’s lien under a con¬ 
tract with the husband is especially applicable where 
the contract or improvement is made against her 
protest,®® even though her protest is made to the 
husband and not to the person furni^ing maten- 
als ®® 

The husband’s agency to contract for improve¬ 
ments for the wife on her property may be inferred 


TS. Ky—liUigart v Lexington Turf 
Club, 118 SW 814. 180 Ky. 478 

80 G J. P 917 note 78 

T9l Ky.—'Williamaon Heater Co v 
Kalaer, 277 SW 287, 211 Ky 192 
—Mingo Lime & Lumber Co v 
Parsley, 248 S.W 169, 197 Ey 740 

Tenn—Gould v Frost, 196 SW 949, 
188 Tenn 467—^Bell Bros & Co. v 
Arnold, 68 BW2d 968, 17 Tenn 
App 493 

80 C.jr p 917 note 80 

80. Ey—Tackett v. Pikeville Sup¬ 
ply A Planing Mill Co, 61 S W 2d 
881, 249 Ky. 886 

81. Indw—Jones v Pothast, 72 Ind 
168 

40 C J. p 99 note 77 

92. Ean —^Robert Garrett Lumber 
Go V Loftus, 109 P 179, 82 Ean 
666 

40 C J. p 99 note 78 

88. Ala—^Becker Hoofing Co v 
Hanks, 166 So 860, 228 Ala 686— 
Hemn v. Burnett, 114 So 406, 217 
Ala. 28 

Ark —^Morebart v. A. B. Beeler Lum¬ 
ber Co. 4 S.W.2d 29, 176 Ark 818 

Iowa—^Royal Lumber Co v. HOels- 
ner, 201 N.W 68, 199 Iowa 24. 

Miss—Alexander v Becker Hoofing j 
Co, 146 So 201, 164 Miss. 648. 

Okl—Swetnam v Hale^ 280 P. 487, 
188 OkL 69. 

Tenn—Holder v. Crump, 10 Lea 820 

Tex.—^Bnck A Tile v Parker, Civ 
App, 186 S.W2d 64, affirmed In 
part and reversed in part on other 


grounds 186 B.W.2d 66, 148 Tex. 

888 . 

40 CJ p 99 note 79 

SA Ala—^Hemn v. Burnett, 114 So 
406. 317 Ala. 23 

Conn—^Huntley v Holt, 20 A 469. 

68 Conn 446, 9 LHA. 111. 

Miss —Stubbs V. Capital Faint A 
Glass Co, 181 So 806, 160 Miss 
882, suggestion of error overruled 
186 So 496, 160 Misa 882—Chears 
Floor & Screen Co v Gidden, 181 
So 426, 169 Mise 288 
Mo—^Badgley Lumber & Coal Co v 
Fugsley, 61 SW2d 425. 227 Mo 
App 1208 

80 C J p 917 note 84. 

8B. Ark.—^Morehart v A. B Beeler 
Lumber Co., 4 S W2d 29. 176 Ark 
818 

Ey—Williamson Heater Co v Eais- 
er, 277 S W. 287, 211 Ey. 192. 

Md —^Blenard v. Blenard, 46 A 2d 
835, 186 Md 648 

Mo —^Henry Bvers Mfg Co v Grant, 
App, 284 SW 636 
Okl—Swetnam v Hale, 280 P. 437, 
188 Okl 69 

80 CJ p 917 note 82—40 CJ. p 100 
note 80 

Xatenfe to bhazge 

Mamed woman's Intent to charge 
her proi>erty Is not necessary to the 
creation of a mechame's lien for im¬ 
provements she authorized him to 
contract for as her agent—Jones v 
Pothast, 72 Ind 168. 


NBL 996. 179 Ill 558, TO AmSH. 
128 

40 CJ p 100 note 83 

87. Mo —^Boeckeler Lumber Co v. 
Wahlbnnk, 177 SW. 741, 191 Mo 
App 884 

40 CJ p 100 note 88. 

88. Mo —^Marshall v Hall, App, 200 
SW 770 

88. Ark.—Morehart v. A B Beeler 
Lumber Co, 4 SW2d 29, 176 Ark. 
818 

40 C J p 100 note 86 
9a Iowa—^Miller v HolZmgswortb, 
33 Iowa 224. 

40 C J p 100 note 86 

91. Ala—^Hemn v. Burnett, 114 Sow 
406, 217 Ala 28 
40 C J p 100 note 87. 

Ratlilcation not shown 
Wife's letter to lien claimant de- 
nymg her execution of husband's 
contract for, and consent to, im¬ 
provement, but begging time to pay 
therefor and promising to assist m 
makmg payment when able, was held 
not ratification of husband's act— 
Becker Hoofing Co v Hanka 165 Bo. 
860, 228 Ala 685 

9a Ark—Morehart v A B Beeler 
Lumber Co, 4 S.W:2d 29, 176 Ark. 
818 

40 CJ. p 100 note 88 

9& Iowa—^Royal Lumber Co v. 

Hoelsner, 201 N W. 68, 199 Iowa 24 
ND—Chrlstianaon v. Hughea 122 H 
W. 884, 18 HD. 282, 138 AxaSH. 
762. 


88. HL—Bastrup v. Frendergast 68 
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from the arcumstances of the case.^^ It will not be 
imphed, however, merely from the marital rela¬ 
tion,95 or from the mere fact that he occupies^® or 
manages and controls^? her real estate, or from the 
mere fact that he discussed the question of repairs 
with her.98 

Acts of the wife which standing alone are not 
necessanly conclusive of the agency of the husband 
for her, but which may be considered, and, m con¬ 
nection with other facts, may justify a finding of 
agency, include the making of payments by her un¬ 
der the contract,®® her subsequent occupation of the 
buildmg as a residence,^ and her suggestions or di¬ 
rections as to the work,® provided such suggestions 
or directions are such as to evidence something more 
than the interest ordinarily shown by a wife in im¬ 
provements made by her husband.® Also, the wife's 
joinder in, or execution of, a mortgage or deed of 
trust to raise money to pay for the improvement is 
generally considered a arcumstance which, although 
not condusive, tends to establish the agency of the 
husband in contracting for the improvement,^ and 
m some instances appears to have been sufficient, of 
itself, to establish his agency for her in the mat¬ 
ter.® It is not required, m order to subject the 
wife’s property to a mechanic’s lien, that the hus¬ 
band be such an agent as can bind her personally 


for the improvement constructed 5 

It has been held that, where parties have contract¬ 
ed with the husband for the erection of a building 
on property as commumty properly, without notice 
of any daim of his wife that it was her separate 
property, their hens will prevail over such a claim 
asserted by her after they were acquired.^ 

(b) Wife’s Knowledge, Consent, or Failure 
to Object 

A married woman's property Is not subject to a me¬ 
chanic's lien for improvements made thereon under a con¬ 
tract with her husband merely by reason of her knowl¬ 
edge of the making of the improvement or the contract 
therefor, or her consent, acquiescence, or failure to ob¬ 
ject to It, unless a statute authorizes a lion where she 
consents or fails to object to the improvement. 

The property of the wife is not subject to a me¬ 
chanic’s lien for an improvement made under a con¬ 
tract wth her husband merely by reason of her 
knowledge of the making of the improvement,® or 
her knowledge of a contract made in her husband’s 
name,® or, under conditions where the common-law 
disability of a married woman to make oral con¬ 
tracts exists, by the fact that the work is done under 
her inspection or direction Furthermore, except 
under some statutes,^^ such a hen will not arise by 
reason of her knowledge and consent, acquiescence, 


Ky —^lifingo Lama & Lumber Go 
V Parsley, 248 SW 169, 197 Ky 
740 

Okl.—Caldwell v Overall, 99 P 2d 
496, 186 OkL 616. 

85k Ark.—Marebart v A B. Beeler 
Lumber Ga, 4 SW2d 29, 176 Ark 
818 

Md —^Blenard v Blenard, 45 A.2d 886, 
185 Md 648. 

Okl—Obzpiis JUzlB cited la Caldwell 
V. Overall, 99 P2d 496, 186 OkL 615 
—Swetnam v. Hale, 280 P. 487, 188 
Okl 69. 

TenxL—^Bell Bros 6b Go v. Amoldt 68 
SW.2d 968, 17 TenaApp 498. 

40 C J. p 100 note 90. 

96. Ark.—Hoffman v. MePadden, 19 
SW. 768, 66 Ark 217. 86 Am SB 
101 . 

87. Ark—^Morebart v A B Beeler 
Lumber Go, 4 S.W2d 29, 176 Ark. 
818—^Hoffman v. McPadden, 19 S. 
W. 758, 66 Ark 217, 85 Am SB. 
101 

Okl—Caldwell v Overall, 99 P.2d 
496, 186 Okl 616 

98, Okl—Swetnam v. Hale, 280 P- 
437, 138 Okl 69. 

99. Okl —Ooipns Juris cited in 
Caldwell V Overall, 99 P2d 496, 
186 Okl 616 

40 CJ. p 100 note 92. 


1. Ala—Hemn y Burnett, 114 So 
406. 217 Ala 23 
40 C J p 101 note 93 
8. Ala—^Hernn v Burnett, 114 So 
406, 217 Ala. 23 

Okl—<tozpus Juris olted in Caldwell 
V. Overall, 99 P2d 496, 186 Okl 
616 

40 CJ p 101 note 94 
8i Ark—Hoftznan v MoFaddesi, 19 
S.W 768, 66 Ark. 217, 86 Am S B 
101 . 

40 C J p 101 note 96. 

Nb estoppel 

Fact that wife takes Interest In 
improvements being made on her 
property by her husband is not alone 
sufficient to estop wife from denying 
that contract was for her benefit — 
Bovard v. Owen, MoApp, 80 SW2d 
164. 

^ Ind—Thompson y. Shepard, 86 
Imd 862 

Mo.—^Badgley Lumber & Coal Co v 
Pugsley. 61 S.W2d 426. 227 Mo. 
App 1203. 

Tenn —^Bell Bros & Co v Arnold, 68 
SW2d 958, 17 Tenn App 493. 

40 C J p 100 note 91 
Ulider an early statute which per^ 
nutted a mailed woman to charge 
her real estate with contracts for 
such improvements as are necessary 
and proper to Its full enjoyment, the 
fact that the wife joined m a note 
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With her husband given in payment 
for materials purchased by the hus¬ 
band for the improvement was held 
not to show that the husband was 
authorized as her agent to purchase 
the materials, so cue to subject her 
estate to a mechanic's lien therefor 
—Johnson v Tutewller, 85 Ind 363 

5. Mo—^Bovard v. Owen, App, 80 
SW2d 164—^Boeckeler Lumber Co. 
V Wahlbrlnk, 177 SW 741, 191 Mo 
App 884 

8i Mo —Henry Bvers Mfg Co ▼. 
Grant, App, 284 SW 625 

7. Tex—House v Schulze, 62 SW 
664, 21 Tex.CivApp 243 

40 C J. p 101 note 97 

8. Ala—Hemn v Burnett, 114 So. 
406. 217 Ala 28 

Ark—Morehart v A B Beeler Lum¬ 
ber Co, 4 SW2d 30, 176 Ark 818 
Miss—Alexander v Becker Hoofing 
Co, 146 So 301, 164 Miss 648 
40 C J p 101 note 98 

9., Mo—^Halliwell Cement Co. ▼ 
Slser, 187 SW 626, 156 MoApp 
291. 

10. N J.—Johnson v Parker, 27 N- 
J. Law 239 
80 C J. p 918 note 87 

11- Ill—Paul V. Shukes, 47 NB2d 
374, 817 UlApp 660 
N T —Stanley Patch. Lumber Co. v. 
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or failure to object to the improvement ^2 This rule 
is particularly applicable under statutes requiring 
a contract with the owner or his authorized agent, 
and under such statutes the mere passive permission 
or consent to the contract of the husband is not 
sufficient to render her property subject to the litnM 
The wife's mere acceptance of the status quo aft¬ 
er the improvement has been completed and her 
recognition of an obligation to pay for it will not 
suffice to create a lien on her property.^^ 

On the other hand, the wife’s property has fre¬ 
quently been held subject to the lien where she has 
knowledge of, and consents to, the improvement^® 
or both the contract ‘and the improvement,or 
where she has knowledge of both the contract and 
the improvement and fails to object^^ or to disclose 
her ownership A lien on the wife’s land does not 
arise from her consent or permission that her hus¬ 
band shall build on the land at his own expense 

d. Dower or Ourtesy 

The wife's Inchoate right of dower In her husband's 
property cannot be cut off or barred in a mechanic's lien 
proceeding where she neither knew of, nor consented tc» 
the improvement in question. 

The wife’s inchoate right of dower in her hus¬ 
band’s property cannot be cut off or barred in a me¬ 
chanic’s hen proceeding where she neither knew of, 
nor consented to, the improvement in question 20 
Under some statutes the husband cannot charge his 
curtesy estate m his wife’s land unless she joms with 
him in the contract 21 

§ 64. -Infants and Their Agents 

An Infant under disability to contract cannot subject 
his property to a mechanic's hen for Its Improvement, 
except where a statute provides otherwise. 


§ 65 

Since an infant is under a common-law disability 
to contract, he cannot by a contract for the im¬ 
provement of his land subject it to a mechanic’s hen 
for such improvement ,22 nor will a retention of the 
property as improved, after maionty, amount to 
such ratification as to sustain a hen 2S Other au¬ 
thority has held that an infant may disaffirm as 
against a mechanic’s hen for materials furnished 
either with his consent or at his request.24 How¬ 
ever, under mechanics’ hen statutes providing that 
minors over the age of eighteen years shall be m- 
cluded within the word “owner,” the property of a 
minor over the prescribed age may be subject to a 
hen under a contract made by another as his agent, 
and either authorized^® or ratified28 by him. Of 
course there is no hen on an infant’s property under 
a contract made by another person not his guardian 
and not possessing any authority to bind him.®? 

§ 65. -Lessors and Lessees 

a. In general 

b. Creation of hen on interest of lessees 

and sublessees 

c. Creation by lessee of lien on estate or 

property of lessor 

a. In General 

The lessor of realty may eubject hie interest therein 
to a lien In favor of materialmen, as where, on his ex¬ 
press direction, materials are furnished to, or labor per¬ 
formed for, his lessee or a person he holds out as his 
agent. 

The lessor of realty may subject his interest 
therem to a hen in favor of materialmen.28 The 
property of the lessor is subject to a hen for mate- 
nals furnished the lessee on the express direcbon 
of the lessor®® or of a person whom he has held out 


Barry, 266 NTS 878, 148 Miac 
876. 

40 CJ. p 101 note 89. 

la. Md—^Blenard v Blenard, 46 A. 

2d 836, 186 Md. 548 
Miss ^Alexander v Becker Rooflnff 
Co., 146 So 801, 164 Miss. 648 
80 C J. p 917 note 86, p 918 note 86— 
40 CJ. p 101 note 1. 

13. Mo.—^Berkshire v Holcker, 216 
SW. 666, 202 MoApp 488 

14. Ala.—Becker Rooflnff Co v. 
Hanks, 166 So 860, 228 Ala 686. 

16. WlB—^Lents v Bimennaim, 97 
NW. 181, 119 Wis. 492. 

40 C J p 101 note 8 
16: Iowa—Wheeler Lumber, Bridge 
& Supply Co V White, 145 NW. 
917, 164 Iowa 496 
40 C J. p 101 note 4. 

17. lU.—Paul V Shukes, 47 NB.2d 
874, 817 lUApp. 660. 

40 C J. p 101 note 5. 


Lien from failure of spouse to give 
notice of nonresponsibility see m- 
fra I 84 

18. Ark—^Karris v. Graham, 111 S 
W. 984, 86 Ark. 570. 

40 C J p 101 note 6. 

19. Conn—^Huntley v. Holt, 20 A. 
469, 68 Conn 446, 9 LB A. Ill 

Iowa.—Gabriel v. Cornell, 164 NW. 
1002, 172 Iowa 784 

80, Wis —W H Pipkom Co v 
Tratnlk, 162 NW. 141, 161 Wis. 
91. 16 A.LR 976. 

aL Ky—^Fetter v. Wilson, 12 B. 
Mon. 90. 

aa. ni —^McCarty v. Carter, 49 Ill 
68, 96 AxnJD. 672 

Pa.—Clothier v. Kniffen, Com PI, 86 
Lug.LegReg. 241 
40 C J p 102 note 14. 

93: Neb—^Bloomer v Nolan, 68 N. 
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W 1039, 86 Neb. 61, 88 AmaB. 
690. 

40 C J p 102 note 16 

84. NT —Wyatt V Lortscher. 216 
NT a 671, 217 AppDiv. 224 

86. Mo—^Tucker v Gest, 46 Mo 389 
—^Riverside Lumber Co y Oxford, 
209 aw. 986, 201 MoApp 190 

89. Mo.—Riverside Lumber Go. v, 
Oxford, supra. 

87. Iowa —^Denmston & Partridge 
Co V Brown, 167 NW 190, 188 
Iowa 398 

Guardians see supra § 6L 

aa Hawaii—^Lowers ft CookSf Dtd. 

V Wong Wong, 22 Hawaii 766. 

Mo—^Dean ft Hkncock y O'Bryaa, 
App, 290 SW. 641. 

as. Gal —Grenfell Lumber Ca v 
Peck. 156 P 1012, 29 CaLApp. 847 
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as his agentj^o even though the tenant may have 
failed to comply with the intention and instructions 
of the lessor and his agent to use old lumber ob¬ 
tained from a wrecked building.31 A hen also may 
be acquired on the lessor’s interest for materials 
famished the lessee and used in the improvement of 
the leased property where he and the lessee are en¬ 
gaged in a jbint adventure® * or where he is active 
and instrumental in havmg the improvement made ®® 

A materialman who refuses to sell to the lessee in 
possession, but instead sells to a stranger and holds 
such stranger personally liable, has been held not 
to be entitled to a hen on either the owner’s inter¬ 
est or the improvements 

b. Creation of Lien on Interest of Lessees and 
Sublessees 

A lessee or a sublessee it an owner within the mean¬ 
ing of mechanics’ lien statutes, and his Interest may be 
subjected to a lien for improvements. 

A lessee is an owner within the meaning of the 
mechamcs’ hen statutes,®® and his interest is subject 
to a hen for improvements made under a contract 
with him,®® or for improvements made with his con¬ 
sent under a contract with a sublessee,®7 or for im¬ 


provements made by a sublessee, where the lessee, 
by his conduct and course of dealing, has estopped 
himself to disclaim liability ®® Likewise a sublessee 
may subject his own interest to a hen ®® A month- 
to-month tenant, however, has been held to have no 
mterest in the realty on which a hen can be levied.®® 

Estoppel. A lessor may be estopped to assert that 
the lessee has a less interest than he represented him 
to have when negotiations for the improvements 
were being made with the hen claimant.®^ 

Prowion in lease against hens. A provision in 
the lease prohibitmg the enforcement of a lien 
against the leased property will not prevent the ac¬ 
quisition of a lien against the lessee’s interest in the 
leased premises, as such a provision is for the bene¬ 
fit of the lessor and not the lessee.®® 

Lien on building or improvement. Under some 
statutes a mechanic’s hen may be had on a building 
erected or improvement made by a lessee upon the 
demised premises,®® at least where the building or 
improvement does not become a part of the realty,®® 
and in some instances even though the lease pro¬ 
vides that all improvements shall belong to the lessor 
on termmation of the lease ®® In other cases, how- 


aOi Cal —Grenfell Lumber Co. v. 
Peck, supra 

31. Cal—Grenfell Lumber Co. v 
Peck, supra 

SSL Ind —Morgan ▼ Brightwood 
Lumber Co, 7 NB2d 625, 104 Ind 
App 4. 

831 Ind.—^Morgan v Brightwood 
Lumber Co, supra. 

Miss KspreseBtstion as to Isass 
Contractor who made repairs and 
junprovements on building under 
contract with one the owner fSleely 
represented to be a lessee and au¬ 
thorized to make Improvements and 
repairs could estabhsh a mechanic’s 
hen agamst the Interest of the own¬ 
er—Dean & Hancock v. O'Bryan, Mo 
App, 290 S.W. 641. 
as, Okl—^Deka Development Co v. 

Fox, 89 P.2d 148, 170 Okl 228. 

85. Kan—^Miller v. Bankers' Mortg 
Co, 287 P. 618, 130 Kan. 548. 

Mo —Julius Seidel Lumber Co v. 
Hydraulic Press Bnck Co, App, 
288 SW 979 

N.Y.—^Landes v Landes, 277 NT.S. 

886, 243 AppDiv 464 
40 C J p 102 note 24 
Leasehold as subject to lien see su¬ 
pra S 17. 

Mssss with optLoa to pmuhass 
Wis—Owens v Hughes, 206 NW 
812, 188 WiB 216 

38. US—Stowers v. Wheat, CCA 
Fla, 78 F2d 26 j 

Ala—^Harden v Wood Lumber Co, 
178 So 540, 235 Ala 810 j 


I Ariz —Demund Lumber Co v Franke, 
14 P 2d 256. 40 Ariz 461. 

I Ill—F K Ketler Co v. County Fair 
Grounds Corporation, 21 NH2d 
779, 801 niApp 117 
Iowa—Queal Lumber Co v Lipman. 

206 NW 627, 200 Iowa 1376 
Ky—Cincinnati Stucco Co v. North 
Kentucky Fair, 291 S.W. 716, 218 
Ky. 493. 

La—Berg v. Schneider, App, 12 So. 
2d 601—Callender v. Marks, App, 
166 So 891—Shreveport Long Leaf 
Lumber Co v Parker, App., 144 
So 168. 

Mo—Dean 6b Hancock v O'Bryan, 
App, 290 S.W. 641—Julius Seidel 
Lumber Co v Hydraulic Press 
Brick Co. App, 288 SW 979 
N J—^Hkrris v Bergamo, 148 A 645, 
7 NJMisc 1098 

Okl—Deka Development Co v Fox, 
89 P2d 148, 170 Okl 228—T J 
Stewart Lumber Co v. Derry, 268 
P 486, 122 Okl 208 
40 C J. p 102 note 26 

fiatarest sabsegusiitly aoauixed 
Interest at txne of commencement 
of work or thereafter acguired by 
leasee with option to purchase the 
leased prenuses is subject to lien — 
Owens V Hughes, 205 NW 812, 188 
WiB. 215. 

IiSBses of part of Tmllfllug 
E^an—^Miller v Bankers' Mortg Co, 
287 P 618, ISO Kan 648. 

37. NT—Schwarts & Co, Inc v. 
Aimwell Co, Inc, 198 NTS 838, 
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204 AppDiv 769, affirmed 142 NH. 
880. 286 NT 672. 

40 C J p 102 note 27. 

3a Wash—Shaw v Spencer, 107 P 
883, 67 Wash 687. 

3a NT—Sager v Renwick Park 6b 
Traffic Ass'n, 169 NTS 4, 172 
AppDiv. 859. 

4a Wash—Seattle Ass'n of Credit 
Men V Daniels, 130 F 2d 892, 16 
Wash.2d 898 

41. Mo —^Dean 6b Hancock v. O'¬ 
Bryan, App, 290 SW 641 

40. Ind—Robertson v. Sertell, 161 
NB. 669, 88 Ind App 691 

48. Ala—^Harden v Wood Lumber 
Co, 178 So 640, 286 Ala 810 

N J.—Hajns v Bergamo, 148 A 646, 
7 NJMisc 1098. 

Okl —Simpson v. Davidson Case 
Lumber Co, 800 P 631, 160 Okl 
182—Whitfield V E’rensley Bros 
Lumber Co., 288 P 986, 141 Okl 44 

Wash —Columbia Lumber Co v 
Bothell Dairy Faim, 26 P,2d 1037, 
174 Wash 662. 

40 C J p 102 note 80 

Lien on buildmg or Improvement 
alone generally see Infra I 188 

44 . Okl—Anderson v. Gibbs Lum¬ 
ber Co., 10 P 2d 416, 167 OkL 17 

40 C J. p 102 note 31 

45 . Okl—Simpson v Davidson Case 
Lumber Co, 800 F. 681, 160 Okl 
182 

Wash —Columbia Lumber Co v. 
Bothell Dairy Farm, 26 P 2d 1087, 
174 Wash 662, overruhng Colby 6b 
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ever, a lien has been denied on a building which the 
lease required the lessee to erect and provided should 
revert to the lessor on the termination of the lease,*® 
although where the lessee is entitled to remove the 
building at the termination of the lease the lien has 
been granted *7 

Where a building constructed by a lessee without 
the lessor’s consent has become a part of the free¬ 
hold because of the termination of the tenancy, it 
has been held that thereafter a lien cannot be ac¬ 
quired against it under a contract with the lessee *® 
A hen will not anse against a preexisting building 
for its reconstruction, alteration, or repair by a les¬ 
see under circumstances which give no hen against 
the estate of the lessor.*® 

e. Creation by Lessee of Lien on Estate or 
Property of Lessor 

(1) In general 
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(2) Consent of lessor 

(3) Lessor’s knowledge and permission 

or acquiescence or failure to ob¬ 
ject 

(4) Effect of provisions of lease 
(1) In General 

The eetate or property of a leuor It not subject to 
a mechanic’s lien for improvements contracted for by hia 
lessee unless the lessor has made him his agent or other¬ 
wise conferred the requisite authority on him, or has 
ratified his acts, or is estopped to deny the validity of 
the lien, 

A contract of a lessee for improvements does not 
give nse to a hen against the estate or property of 
the lessor®® unless the lessee is the agent®^ or other 
statutory representative®® of the lessor. In other 
words, a hen does not arise against the lessor’s es¬ 
tate for such improvements imless the lessor has 
conferred the requisite authority on the lessee®® or 


Dicklnaon v Baker, 261 P 101, 145 
Wash 584 

46. Iowa—Queal Lumber Co. v 
Lipman, 206 NW. 627, 200 Iowa 
1376 

47. Iowa—^Lane-Moore Lumber Co 
V Kloppenbursr, 216 NW 637, 204 
Iowa 613 

4a NJ—Harris v Bergamo, 148 A 
646, 7 NJMisc 1098 

4a Mo—^Maatereon v Boberta, 78 
S W 2d 866, 836 Mo 168, 97 A L R 
862—^Mundet Cork Corporation v 
Three Flowers Ice Cream Co, App , 
146 S W 2d 678 

sa Ana —^Mulcahy Lumber Co v. 
Ohland, 36 P 2d 679, 44 Ana 801— 
Demund Lumber Co. v. Franks, 14 
P2d 266, 40 Aria 461 

Ark —^Hawkins v Faubel, 81 S.W 2d 
401, 182 Ark 804 

DC—^Langley v D'Audigne, 81 App 
DC 409 

Oa—Stevena Supply Co v Stamm, 
162 SB 602, 41 GaApp 289 

Ill—^Donkle & Webber Lumber Co. 
V. Rehrmann, 88 NE2d 709, 810 
Ill App 17—^F E. Eetler Co v. 
County Fair Grounds Corporation, 
21 N E 2d 779, 801 Ill App 117 

Ey—Oorpua Jnzla cited in Cincin¬ 
nati Stucco Co y North Kentucky 
Fair, 291 SW 716. 218 Ky. 498 

La—^Berg v Schneider. App., 12 So 
2d 601—;Shreveport Armature & 
Electric Works v. Harwell, App, 
172 So. 468, followed in Bollnger 
Gkun-Tay, Inc v Harwell, 172 So 
471—Klema 'Really Go. v. Fauna, 
130 So 669, 16 La App 7. 

2go —Mundet Cork Corporation v. 
Three Flowers Ice Cream Co , App, 
146 S W 2d 678—Cochran v. John¬ 
ston, App, 26 S W 2d 180. 

Keb—^Platner Lumber Co. v. Krug 
Park Amusement Co, 270 N.W. 
478, 131 Neb 881. 


N J —Stem V. Pennsylvania Dock & 
Warehouse Co., 169 A. 688, 10 N 
JMiac 668 

NM—^Rlo Grande Lumber & Fuel 
Co V Buergo, 73 P 2d 812, 41 N 
M 624, 123 ALR 1 
NT—Charmn Contracting Oorpora- 
Uon y Keenan. 6 NTS 2d 40, 254 
AppDiv 876, reargument denied 
In re Cavanagh's Estate, 7 N Y 8 
2d 108, 255 AppDiy 779, appeal 
granted 18 NE2d 46, 279 NY 
809 

40 C J p 108 note 32. 

ConstTOctlon of statute 
Statute giving lien on real prop¬ 
erty and buildings thereon for im¬ 
provements, alterations, or repairs 
made under contract with lessee does 
not give lien on fee-simple owner's 
mterest in land—^Masterson v Rob¬ 
erts, 78 SW2d 866, 836 Mo 158, 97 
ALR 862. 

Oseditor’s zlglita Iteiitad to those of 
tesumt 

NC—Brown v Ward, 20 SE2d 824, 
221 NG 844 
Estoppel to forfeit lease 
Matenalmen furnishing tenant 
with materials for construction of 
building upon leased premises was 
held not entitled to mechanic's lien 
against fee on ground that estoppel 
against landlord to exercise option 
to forfeit lease because rent pay¬ 
ments were delinquent resulted in 
merger of leasehold with fee, where 
there had been no forfeiture, since 
such estoppel caused estates to re¬ 
main separate—Plainer Lumber Co 
V. Krug Park Amusement CO, 270 
K W. 478. 181 Neb 881. 

Beservatiou u oontxaot 

The text rule applies even though 
the mechamo or znatenaiHian spe¬ 
cifically reserves in his contract the 
right to file a mechanic's lien on the 
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fee—^Abrams v Silver. 1 NE2d 286, 
102 IndApp. 07 

Bl. Anz —^Mulcahy Lumber Co v 
Ohland, 36 P 2d 679, 44 Ariz 801— 
Demund Lumber Co v Franke, 14 
P.2d 266, 40 Aris 461 
Cal—P W Wood, Inc v. Blalack, 
261 P 737, 86 Cal App 672 
La —Shreveport Armature & Elec¬ 
tric Works V. Harwell, App, 172 
So 463, followed in Bohnger Gain- 
Tay, Inc v. Harwell, 172 So 471 
Mo —Concrete Engineering Co v 
Grande Bldg Co, 86 SW2d 695, 
280 Mo App 443. 

Okl.—Deka Development Co. v Fox, 
89 P.2d 143, 170 Okl 228—T J 
Stewart Lumber Co v. Derry, 263 
P. 485, 122 Okl 208. 

40 C J p 108 note 38 
Agency not shown 

(1) Lessee installing Improve¬ 
ments for own benefit, and not at 
lessors' request, was not lessors' 
agent so as to attach lien to free¬ 
hold—^Martin-Welch Hardware & 
Plumbing Co v Moor, Mo App, 16 
SW2d 667 

(2) Mere fact that lessor urged 
lessee to use ineurance money, re¬ 
ceived after burning of dwelliag, for 
constructing new residence did not 
render lessee agent of lessor in erec¬ 
tion of new building—Shreveport 
Long Leaf Lumber Co. v Parker, Ia. 
App, 144 So 158. 

62. La —Shreveport Armature & 
Electric Works v Harwell, App, 
172 So. 468, foUowed in Bolmger 
Gkun-Yay, Inc. v Harwell, 178 So. 
471. 

63L Fla.—^Taylor v Ferroman Prop¬ 
erties. 139 So. 149, 108 Fla. 960 
Ga—Stevena Supply Co. v Stamm, 
162 S.E 602, 41 GaApp. 289. 

Neb.—^Plainer Lumber Co. v. Krug 
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has ratified his acts,^^ or is estopped to deny the 
validity of the lien, 65 of unless the lease is a mere 
artifice or scheme resorted to by the lessor to se¬ 
cure the placing of valuable improvements on his 
property without liability of his estate therefor,®® 
or, according to some authorities, unless the im¬ 
provements are made by the lessee or sublessee at 
the request®^ or with the consent, as discussed mfra 
subdivision c (2) of this section, of the lessor. Also 
the character of the alteration or improvement must 
be within the scope of those for which a hen may 
be acquired against the lessor’s interest or estate 
Moreover, it has been held that a hen will not arise 
against the interest of the lessor where the work is 
done by the lessee himself.®® 

While the mere relation of landlord and tenant 
does not alone create an agency in the tenant au¬ 
thorizing him, by his contract for improvements, to 
render the landlord’s interest in the property sub¬ 
ject to a mechanic’s lien®® or create a contractual 
liability by the landlord for the improvements,®^ 
nevertheless the tenant may, irrespective of the re¬ 
lation of landlord and tenant, be constituted the 
agent of the landlord with authority to bind the in¬ 
terest of the latter 6® In determinmg whether the 
lessee is the agent of the lessor, the court is not con- 

park Amusement Co, S70 NW 
478, 181 Neb 831. 

40 C J. p 103 note 84 
54i Cal—^Dixon V Fredencks, 19 P. 

2d 272, 129 CalApp 703 
Mont.—^Monn Liumber Go v. Person, 

99 P2d 206, 110 Mont. 114. 

40 CJ p 108 note 85 
BatlfloatLoa lisld not shown 
Pa—^Mohnkem v Pivirotto, 20 Pa 
Dist & Co 218 

58i. Anz —Demund Liumber Co v 
Fianke. 14 P Sd 256, 40 Anz 461. 

Cal—P W. Wood, Inc, v Blalack, 

261 P. 787, 86 CalApp. 672 
Bfeookhjoldeoni of lessee 
Fact that lessors are stockholders 
of lessee corporation does not sub¬ 
ject their interest to hen for im¬ 
provements by lessee where they 
were minor stockholders and not In 
control of lessee—Mundet Cork Cor¬ 
poration V Three Flowers Ice Cream 
Co, MoApp, 146 SW2d 678 
661 NM—Rio Grande Lumber & 

Fuel Co v. Buergo, 73 B.2d 312, 41 
NM. 624. 123 ALR 1. 

67. NY—Sager v Renwlck Park & 

Traffic Ass'n. 159 N Y.S 4, 178 App. 

Dlv 859 

68. Minn—^Northwestern Lumber & 

Wrecking Co v Parker. 146 N.W. 

964, 126 Mmn 107 

Bepalxa or ImproveoEnent 

(1) Under statutes so providing, a 
lien IB not given as against a les- 


fined to the provisions of the lease®® but may con¬ 
sider all the facts connected with the transaction ®^ 
The landlord’s interest is not rendered subject to a 
hen by a mere understanding that it is optional with 
the tenant to make repairs at his own expense®® or 
by a deduction of the cost of the repairs from the 
rent without any previous agreement therefor®® and 
simply because the tenant had suffered a misfor¬ 
tune ®^ 

(2) Consent of Lessor 

Under statutes requiring a contract with the owner or 
his agent, a mechanic's lien against the lessor's interest 
does not arise from his consent to improvements by the 
lessee; but It may arise therefrom where the statutes 
allow a lien to be predicated on the consent of the owner 
unless the statute is expressly made inapplicable to im¬ 
provements of a lessee. 

Under some statutes, such as those requiring a 
contract with the owner or his agent, a mechanic’s 
hen agamst the interest of the lessor does not arise 
from his consent to the making of improvements or 
alterations by the lessee,®® especially where the les¬ 
sor’s consent was made on the condition that the 
improvement should be made without cost to him,®® 
and even though the lessee paid the lessor a certain 
sum as an inducement to obtain his consent^® 
Such consent is not deemed to constitute the lessee 

61. N Y-^Brigham v Duany, 160 N 
JBt 607, 241 NY 486 

68, Mo—Ward v Nolde* 168 SW 
596, 269 Mo 286 
40 C J p 104 note 39. 

63. Mo —Allen Estate Ase’n v 
Boeke, 264 SW 858, 800 Mo. 676 

64. Mo —Allen Estate Ase'n v 
Boeke, supra—Concrete Engineer¬ 
ing Co V Grande Bldg Co, 86 8 
W2d 695, 280 MoApp 448—Dean 
ft Hancock v. O'Bryan. App., 290 
SW. 641 

66. Ark —^Langston v. Matthews, 
172 SW 897, 117 Ark 626. 

66. Ark —^Langston v. Matthews, 
supra. 

67. Ark —^Langston t. Matthews, 
supra. 

68. Ark—^Donald v Heigel Lumber 
Co, 68 SW2d 646, 187 Ark 1014 
—Hawkins v Faubel. 81 SW2d 
401, 182 Ark. 804 

Fla—Maaterbilt Corporation v. S 
A Ryan Motors of Miami, 8 So 2d 
818, 149 Fla 644 

Mo —Sol Abrahams ft Son Const Co 
V. Osterholm, App, 136 SW.2a 86 
40 C J p 104 note 48 

69. Ark—Donald v. Heigel Lumber 
Co, 63 SW2d 646, 187 Ark 1014 

70. Fla.—^Maaterbilt Corporation v 
S. A Ryan Motors of Mia-mi, e 
So 2d 818, 149 Fla. 644. 


sor for repairs made by or at the 
instance of the lessee—^Minneapolis 
Plumbing Co v Arcade Inv Co, 
146 NW 87. 124 Minn 817—40 CJ 
p 103 note 32 [a] (2), (3JL 

(2) Painting, decorating, and re¬ 
pair of floor, roof, or othqs parts of 
building, as part of a geciPrAl plan of 
fltting up the premises for tbe initial 
occupancy of the tenant, constitute 
a permanent Improvement and not 
repairs—^KnolC Woodwork Co v Zo- 
talis, 6 NW2d 264, 218 Mmn 204— 
Sandberg v Bums, 270 NW 675, 
198 Mmn 472—40 CJ. p 108 note 82 
[a] (4). 

69. La —Shreveport Armature ft 
Electric Works v Harwell, App, 
172 So 468, followed in Bolinger 
Gtaan-Yay, Ino, v. Harwell^ 172 
So 471 

60. Ga —Stevens Supply Co v 
Stamm, 152 SE 602, 41 GaApp 
239 

Iowa —^Lane-Moore Lumber Co v 
Kloppenburg, 215 N.W. 687, 204 
Iowa 618. 

Mo—^Masterson v Roberts, 78 8.W 
2d 866, 336 Mo 168, 97 ALR 862 
—Sol Abrahams ft Son Const. Co 
V. Osterholm. App. 186 B.W.2d 86 
NM.—^Rio Grande Lumber ft Fuel 
Co V Buergo, 78 F 2d 812, 41 N M 
624, 128 ALR 1. 

NC—^Brown v. Ward, 20 SE.2(1 824, 
221 Na 844 
40 CJ p 104 note 88 
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the agent of the lessor within the meaning of such 
statutes /I and, where it fails to appear that the les¬ 
see was constituted by the landowner as his agent to 
make the improvement, the claimant's hen can ex¬ 
tend no further than the improvements construct¬ 
ed "^2 Also under some statutes the mere inactive 
consent of the lessor to improvements by the lessee 
is insufBcient to enable a hen to be acquired against 
the lessor's interest ^3 

Under other statutes, such as those allowing a lien 
to be predicated on the consent of the owner, a me¬ 
chanic’s hen against the estate or property of the 
lessor may arise where he consents to improvements 
by the lessee or sublessee.^^ Even under such stat¬ 
utes a lien cannot be based on the alleged consent of 
the lessor unless he has given his consent'^B or by 
his conduct and declarations has created the appear¬ 
ance of doing so Also the consent given must be 
such as is contemplated by statute,^^ ^th the intent 
of subjecting the land to a lien,^* and the work done 
must be within the scope of the consent given.^® 
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Some statutes allo'ving a mechanic’s hen generally 
for an improvement made with the consent of the 
owner are, by their express terms, inapplicable 
where work or material is furnished at the request 
of a lessee 

(3) Lessor’s Knowledge and Permission or 
Acquiescence or Failure to Object 

Generally a mechanic’s lien on the estate or property 
of a lessor for improvements made by his leasee cannot 
be predicated on his mere knowledge thereof, or on his 
knowledge and acquiescence, permission, or failure to 
object thereto, or on his expectation that the lessee will 
make them, but under some statutes his estate Is sub¬ 
ject to a lien for improvements he knowingly permits 
the lessee to make. 

It has generally been held that a mechanic's lien 
on the estate or property of a lessor cannot be pred¬ 
icated on his mere knowledge that improvements are 
being made by the lessee,or on his knowledge and 

acquiescence,82 permission,83 or failure to object,8^ 

or on the lessor’s expectation that the lessee will 
make certain improvements.85 However, under the 


71. Mo —Sol Abrahams & Son Const 
Co V Oaterholm, App, 136 SW2d 
86 

40 G J. p 104 note 49. 

72. Mo—^Martln-Welch Hardware ft 
Plumbing Co. v Moor, App, 16 S. 
W2d 667 

Okl—T J Stewart Lumber Co v 
Derry. 268 P 486. 122 Okl 208. 

73. Ind—^Abrams v Silver, 1 NH 
2d 286, 102 Ind App. 97 

74. Minn—Sandberg v Bums, 270 
NW 675, 198 Minn 472 

KY—^Boyle v Paolinl Cafeteria ft 
Restaurant, 222 NTS 19, 220 App 
Div 482—C Wilson's Plumbing 
Shop on Wheels v Trustees of 
Dartmouth College, 6 N T S 2d 671, 
168 Misc 876 
40 C J p 104 note 62. 

Btzlot oonatmotion 
The statute should not be liberal¬ 
ly construed In favor of hen claim¬ 
ant—Shreveport Armature & Elec¬ 
tric Works v Harwell. La App, 172 
So 463, followed m Bolinger Gain- 
Yay, Inc, v. Harwell, 172 So 471 

75. NJ—^Rugarber v Potter, 90 A 
1020. 86 NJLaw 177. 

40 C J p 104 note 53 
Gonseufr held shown 
NY—^Mayer v Delson Holding Cor^ 
poration, 247 NYS 346, 139 Mlsc 
410, affirmed 262 NY& 930, 284 
AppJDiT 671 
Oonseufe held not Shown 
RI—^Elliott ft Watrous v Hamng^ 
ton, 27 A 2d 388, 68 RI 287. 

73. Me—York v Mathis, 68 A. 746, 
108 Me 67. 

77. N J —Stem v. Pennsylvania 

Dock ft Warehouse Co., 169 A 688, 
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10 NJMisc 568—Hams v Berga¬ 
mo, 118 A 645. 7 NJMisc 1098 
NT—G Wilson's Plumbing Shop on 
Wheels v Trustees of Dartmouth 
College, 6 NYS 2d 671, 168 Misc 
376 

40 C J p 104 note 55 
Fiovisions in lease as consent see 
infra subdivision c (4) (a) of this 
section 

Written consent see Infra i 75 

78. N J —Stein v Pennsylvania 

Dock ft Warehouse Co, 169 A 688, 
10 NJMisc 668 

79. NY—^Hankinson v Vantlne, 4'6 
NB 292. 153 NY 20. 

40 C J p 104 note 66 

80. Wis—^Rohn v Cook, 162 NW. 
183, 166 Wia 299 

81. Anz —^Mulcahy Lumber Co v 
Ohland, 86 P2d 579, 44 Anz 80L 

Ga—Stevens Supply Co v Stamm, 
152 SB 603, 41 GaApp 239. 
Iowa —Corpus Jhzis quoted In Lane- 
Moore Lumber Co v Kloppenburg, 
215 NW 687, 638, 204 Iowa 618 
NC—Brown v Ward, 20 S.B2d 824, 
221 N C 844 
40 C J p 106 note 60. 

Knowledge and failure to give statu¬ 
tory notice of nonresponsibihty 
see infra | 84. 

No pezsonal UsbUlty 

Knowledge and consent given to 
an improvement made by lessee is 
not sufficient to bind lessor personal¬ 
ly, or to make his property subject 
to hen —Shreveport Armature & 
Bleotrzo Works v Harwell, La App, 
172 So 463, followed in Bolinger 
Gain-Yay, Inc, v Harwell. 172 Bo 
471. 
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82. Anz —^Mulcahy Lumber Co ▼. 
Ohland. 36 P 2d 679, 44 Anz 801 

Iowa—Corpus Juris q,noted in Lane- 
Moore Lumber Co v Kloppenburg, 
215 NW 687, 638, 204 Iowa 613 

La—Shreveport Armature & Elec¬ 
tric Works V Harwell, App, 172 
So 463, followed In Bolinger Gain- 
Yay, Inc, v Harwell, 172 So 471 

Mo—^Masterson v Roberts, 78 S.W 
2d 856, 836 Mo. 158, 97 A.LR 862 

NT—^P Delany ft Co. v Duvoh, 16 
NE3d 864, 278 NY. 828, reargu¬ 
ment denied P Delaney ft Co v, 
Labes, 17 NB2d 186. 278 NY 715. 
and P Delany ft Co v. Labes^ 18 
NE2d 314, 279 NY 686—C Wil¬ 
son's Plumbing Shop on Wheels v 
Trustees of Dartmouth College, 
6 NYS 2d 671, 168 Misc 876 

40 C J. p 105 note 61 

83. Iowa—Corpus Juris guoted la 
Lane-Moore Lumber Co. v Klop¬ 
penburg, 215 NW. 687, 688, 204 
Iowa 618 

40 C J p 105 note 62 

81. Iowa—Corpus Jnxls anoted la 
Lane-Moore Lumber Co v Klop¬ 
penburg, 216 NW 687, 638, 204 
Iowa 613 

La—Callender v. Marks, App, 166 
So 891. 

NT—Delany ft Co v. Duvoli, 16 
NE2d 864,, 278 NY. 828, reargu- 
ment denied P Delaney ft Co v. 
Labes, 17 NB2d 186, 278 NY. 715 
and P Delany ft Co v Labes, 18 
NE2d 814, 279 NY 685. 

40 C J p 106 note 68 

86. Arin—Muloahy Lumber Co v. 
Ohland, 86 P.2d 679, 44 Anz 301 
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terms of some statutes the estate of the lessor is 
subject to the lien where he knowingly permits im¬ 
provements to be made by the lessee,*® or has knowl¬ 
edge or constructive notice of such improvements,*^ 
or knowingly suffers or permits the tenant, acting 
as though he were the owner, to make a contract for 
the improvement ** 

The failure of the landlord, having knowledge of 
the making of the improvements by his tenant, to 
object thereto is an important arcumstance to be 
considered on the question of his consent,*® and 
there is some authonty for the view that a hen may 
be based on the failure of the lessor, having knowl¬ 
edge of the improvements, to object thereto.®® 

(4) Effect of Provisions of Lease 

(a) In general 

(b) Provisions as to nature or ownership 

of improvements 

(c) Provisions as to liability for cost 


(d) Provisions against liens 

(e) Provisions as to notice or consent 

(a) In General 

Generally a lessor's estate or property Is subject to 
mechanics* liens for alterations, Improvements, or re¬ 
pairs which the lease requires or obligates the lessee to 
make, but not for those it merely authorizes or permits 
him to make. 

It has frequently been held that a lien attaches 
where the terms of the lease require or obligate the 
lessee to make improvements,®^ at least improve¬ 
ments of a permanent character or which are bene- 
fiaal to the reversionary interests of the lessor, as 
discussed infra subdivision c (4) (b) of this sec¬ 
tion. Such provisions are deemed to constitute con¬ 
sent by the lessor to the making of the improve¬ 
ments®* or to constitute the tenant the agent of the 
lessor.®* On the other hand, in some cases a lien 
has been denied even where the lease obligated the 
tenant to make improvements,®^ particularly where 


88. Ill—Crowley Bros v. Ward, B4 
KB 2d 768, 322 IllApp 687— 

Younsr V Bergner, 248 lllApp 473 
—^Mutual Cotxatruction Co v. Ba¬ 
ker, 287 Ill App. 696. 

40 C J. P 106 note 64 
Aotnal sotloe of tmprovomeiitB IlM 
■kowa 

Ill —^Bingamaa ▼ Dahm, 80 K B 2d 
609, 807 IlLApp. 432 
BnbaTLoepiemt of valno 

It IB unneceeeary to show that 
the Improvement enhanced the value 
of the property—Weatphal v Ber- 
thold, 278 IllApp 266 

87. IlL—^Toung y Bergner, 243 Ill 
App 478 

88. Pa—^Fluke v. Lang, 128 A 663, 
288 Fa. 64 

89. KY—National Wall Paper Oo 
V. Sire, 57 KB 298, 188 KY 128 

90l Ill—Goldstein v McAlonan, 17 
KE2d 998, 297 lllJLpp 648—Over¬ 
head Door Co. of Illmoia v. Bern- 
Btein, 3 K.B 2d 169, 886 111 App. 687 
40 C J. p 106 note 67. 

XTeoesBity for Ittporovemeut 
Owner who was advised of the 
character of improvement being m- 
Btalled on the premises under con¬ 
tract with his lessee and who did not 
object to Its installation cannot de¬ 
fend against a mechame's lien there¬ 
for on the ground that It was un¬ 
necessary and did not Increase the 
value of the premises.—Young v. 
Bergner, 243 IllApp 478 

SLi Anz—Muloahy Lumber Co v 
Ohland, 36 P2d 679, 44 Ariz. 801 
Cal—Ott Hardware Co v Yost, 159 
P2d 668, 69 Cal App 2d 593 
Idaho —Gem State Lumber Co v 
Union Grain A Elevator Co, 278 P 
776. 47 Idaho 747. 


Mich—^Merithew v Bennett, 20 K 
W2d 860, 813 Mich. 189—Hart v 
Reid, 219 KW 692, 243 Mich. 176 
Mo—^Masterson v Roberta, 78 BW 
2d 866, 886 Mo 168, 97 ALR 862 
—Sol Abrahams A Son Cbnst Co 

V Osterholm, App, 186 SW2d 
86—American Sash A Door Co. v 
Stem. 96 SW2d 927, 281 Mo App 
221—Concrete Engineermg Co. v 
Grande Bldg Co., 86 SW2d 696, 
280 Mo App. 448—Dean A Hancock 

V O’Bryan. App, 290 SW 641. 

K Y.—G Wilson's Plumbing Shop on 

Wheels V. Trustees of Dartmouth 
College. 6 NYB2d 671, 168 Misc 
876. 

Or—^Lorenz v. Filsener Brewing Co 
of Oregon, 81 P 2d 104, 169 Or 552 
Wash—^Pioneer Scuid A Gravel Co 

V A R Turner Co, 17 P 2d 9, 170 
Wash 618 

Wyo —Jordan v. Natrona Lumber 
Co., 76 F 2d 878, 62 Wyo. 898. 

40 G J p 106 note 72. 

BzpliatloiL of tl 2 na to oonstmot 
Mechanic's lien against lessors Is 
not precluded on ground that time 
for construction of buildmg had ex¬ 
pired, where lessors did not assert 
right of forfeiture, but accepted 
rent after ekPiration of time for 
construction and after erection of 
improvements for which lien was 
claimed had begun—Concrete Engi- 
neenng Co v Gbrande Bldg. Co, 86 
SW2d 695. 230 Mo.App. 443. 
Provision against sssigaTiieiit of 
leass 

Provision in lease that no sssign- 
ment thereof would release lessee 
from obligation to erect Improve¬ 
ments would not make erection of 
building by lessee's assignee wholly 
unauthorized by lessor, so as to ex¬ 
empt lessor from mechanic's lien.— 
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Concrete Bngmeenng Co. ▼. Grande 
Bldg Co., supra. 

Bervloes prior to eccsciLtioa of Isase 
Architect, who before making 
lease designed building to be erected 
by lessee did not have lien on prop¬ 
erty, at least where lessee was not 
agent of owner —Seattle Lighting 
Fixture Co v. Broadway Central 
Market, 286 P 48, 166 Wash 189. 
corrected on other grounds 286 P 
1119, 156 Wash 189. 

98. NY—C Wilson's Plumbmg 

Shop on Wheels v Trustees of 
Dartmouth College, 6 N Y S 2d 671. 
168 Misc 876 
40 C J p 105 note 74. 

98. Anz —^Mulcahy Lumber Co ▼ 
Ohland, 86 P2d 679, 44 Anz 801 
Cal—Ott Hardware Co v Yost, 169 
P2d 668, 69 Cal App 2d 598 
Idaho —Gem State Lumber Co v. 
Union Gram A Elevator Co, 278 
P 775, 47 Idaho 747 
Mo —^Masterson v. Roberts, 78 S W. 
2d 866, 886 Mo. 168, 97 ALR 862 
—Sol Abrahams ft Son Const Co, 

V Osterholm, App, 186 SW2d 86. 
Op—^L orenz v Pilsener Brewing Co. 

of Oregon, 81 P2d 104, 169 Or 
652—^Nicolaj-Neppaoh Co. v. Poore, 
261 P 268, 120 Or. 168 
Wash—^Pioneer Sand ft Gravel Co 

V A R. Tumor Co, 17 P2d 9, 170 
Wash 618—Seattle Lightmg Fix¬ 
ture Oo V Broadway Central Mar¬ 
ket, 286 P 48, 156 Wash. 189, cor- 
reoted on other grounds 286 P 
1119, 166 Wash 189 

Wyo —J ordan v Natrona Lumber 
Co, 76 P2d 878, 62 Wyo. 898. 

40 C J p 106 note 76. 

94 . N M —Rio Grande Lumber ft 
Fuel Co. V Buergo, 78 P.2d 812, 
41 NM. 624, 128 AL.R 1. 
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the improvement is primarily for the benefit of the 
tenant,®® and such provisions have been held not to 
constitute the lessee the agent®® or contractor®*^ of 
the lessor. Accordmg to some authorities, provi¬ 
sions merely authorizing or permitting the lessee to 
make improvements do not constitute him the agent 
of the lessor,®® or make the tenant and lessor joint 
proprietors in the construction of the improve¬ 
ment,®® or render the property of the lessor sub¬ 
ject to a lien.i There are cases, however, in which 
a lien has been allowed where the provisions of 
the lease authorized improvements by the lessee,® 
but the lessor’s interest will not be bound by a lien 
for improvements contracted for by his lessee where 
the lease authorizes the lessee to make improve¬ 
ments only on the performance of conditions pre¬ 
cedent, which are not performed ® 

In some,^ but not other,® cases a lien on the es¬ 
tate or property of the lessor for repairs made by 


the lessee has been allowed where the lease con¬ 
tained a provision for the making of repairs by the 
lessee 

A hen against the interest of the lessor does not 
exist for an improvement other than that provided 
for in the lease® unless there are other facts suffi¬ 
cient to constitute a basis for a lien.^ 

Constructive knozvlcdge of terms. A person con¬ 
tracting with the lessee is charged with knowledge 
of the terms of the lease where it is on record® or 
where he knows that the person with whom he is 
dealing is not the o\vner of the property® or has re¬ 
ceived a letter from the lessor calling attention to 
the provisions of the lease.^® 

(b) Pro\usions as to Nature or Ownership of 
Improvements 

The lessor's estate or property has been held subject 
to mechanics' liens for improvements made by the lessee 


SD—Smith V McCoy. 286 NW. 661, 
68 SD 266 
40 C J p 106 note 79 
85. NC—Brown v. Ward, 20 SB 
2d 824. 221 NC 844 
96. NM—^Rio Grande Lumber & 
Fuel Co. V Buergo, 78 P 2d 812, 
41 NM 624. 128 ALR 1 
SD—Smith V. McCoy. 286 NW. 661, 
68 SD 266. 

40 C J p 106 note 80 
87. Mont—^Block v. Murray* 81 P 
660, 12 Mont 646. 

Privity of oontraet 
Lease obhgating lessee to con¬ 
struct race track did not create priv¬ 
ity of contract between lessor and 
contractor—Smith v. McCoy. 286 N 
W. 661. 68 S.D 266. 

98L Ans —^Mulcahy Lumber Co v 
Ohland. 86 P2d 679, 44 Ariz 801 
Mo —^Martln-Welch Hardware & 

Plumbing Co v. Moor, App, 16 S 
W2d 667 

Okl—^Deka Development Co. v. Fox. 

89 P 2d 148. 170 Okl 228 
Or.—^Lorens v Pilsener Brewing Co. 

of Oregon, 81 P2d 104, 169 Or 652 
Wash—Seattle Ass'n of Credit Men 
V. Daniels, 180 P 2d 892. 15 Wash 
2d 898—^Miles v Bunn. 22 P 2d 986, 
178 Wash. 808—^Pioneer Sand & 
Gravel Co v. A R Turner Co. 17 
P2d 9, 170 Wash. 618—Colby & 
Dickinson v Baker, 261 P. 101, 146 
Wash 684 
40 C J. p 106 note 76 

Oft, Or —^Lorens v. Pilsener Brew¬ 
ing Co. of Oregon, 81 P 2d 104, 169 
Or. 662. 

1. Arls.—Mhlcahy Lumber Co v. 

Ohland, 86 P.2d 679, 44 Ariz 801 
Ark—^Hawkins v Faubel, 81 SW2d 
401, 182 Ark. 804 

Mo—Cochran v. Johnston, App, 26 
SW2d ISO. 


Okl—^Deka Development Co. v Fox, 
89 P 2d 143, 170 Okl 228 
Or—^Lorens v Pilsener Brewing Co 
of Oregon, 81 P 2d 104, 159 Or 552 
Wash —^Miles v Bunn, 22 P 2d 9S6. 
178 Wash. 80S—^Pioneer Sand & 
Gravel Go. v A R Turner Co. 
17 P2d 9, 170 Wash 618—Colby 
& Dickinson v Baker, 261 P 101, 
146 Wash 584. 

40 G J p 106 note 77 
Authozlzatioia of minor imporova- 
ments 

Lease provision authorizing lessee 
to make improvements, which con¬ 
templates only minor improvements, 
wiU not enable him to create a hen 
for a major Improvement—Callen¬ 
der V. Marks, La App, 166 So 891. 

8 , Ill—Overhead Door Co of lUl- 
nois V Bernstein, 8 NB2d 169, 
285 111 App 587 

NT—Geacheidt & Co v Bowery 
Sav Bank, 296 NTS 306, 251 App 
Div 266, affirmed 15 NE2d 68. 278 
N.T 472—Boyle v Paolim Cafe¬ 
teria & Restaurant, 220 AppDiv 
482, 222 N Y S 19. 

40 G J p 106 note 78. 

3. Ill —Bdward Solomon, Inc., v. 
Padorr, 282 Ill App 269 

EKzlot oonstauotloiL 

On question whether lien arises 
against sublessor, sublease will be 
strictly construed —^Edward Solo¬ 
mon, Inc, V Padorr, supra. 

4 . Ark^—Whitcomb v. Gans, 119 S 
W. 676, 90 Ark 469. 

40 C J p 107 note 89. 

5. Mo—Sol Abrahams & Son Const. 
Co V. Osterholm, App, 136 SW2d 
86 

Or—^Williams v. Sharpe, 265 P 798, 
125 Or 379 
40 C J p 107 note su. 

563 


6- NT—Sasrer v. Renwick Park & 
Traffic Ass'n, 169 NTS. 4, 172 App 
Div. 859 

40 C J p 107 note 91 

7. NT—^National Wall Paper Co 
V Sire, 57 NB 293, 168 NT 122 

40 CJ p 107 note 92 

8. US—Stowers v Wheat. CCA 
Fla., 78 F 2d 25 

NJ—Stem V Pennsylvania Dock ft 
Warehouse Co, IBB A. 688, 10 NJ. 
Misc 568. 

40 CJ p 105 note 70. 

OlalnuuLt not a ^‘subsequea'fe pur- 
ohaser” 

A mechanic's lien claimant is not 
a '^subsequent purchaser," within the 
meaning of the recording act —Queal 
Lumber Co v Llpman, 206 NW 627, 
200 Iowa 1376. 

SToUlfloatlon of notioe 
Effect of constructive notice of re¬ 
cording of lease, which provides that 
the lessor shall expend a specified 
sum for improvements, la nullified 
by subsequent action of lessor m 
agreeing to expend a greater sum, 
of which increase no record la made, 
and also by payment for extra work 
and material—^McLean v Nolan, 44 
AppD.C 1 
Bight to record 

The lessor has a right to record 
a lease which contains provisions 
as to the obUgation of the leasee to 
erect Improvements and against the 
subjection of the property to me¬ 
chanics' liens —Queal Lumber Co 
V Lipman, 206 NW 627, 200 Iowa 
1376. 

9. NT.—Jewett Refrigerator Co v. 
Lawless, 198 NTS 617, 120 Misc. 
448 

IOl Ill—F K, Eetler Oo v. County 
Fur Grounds Corporation, 21 N. 
B2d 779, 801 Ill App 117 
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Where the lease provides that they shall belong or revert 
to the lessor or it is contemplated they will be cf benefit 
to the lessori but not where the lease provides that the 
Improvements shall remain the property of the lessee 

A mechanic’s hen has frequently been held to at* 
tach to the estate or property of the lessor for im¬ 
provements made by the lessee which, by the terms 
of the lease, are to belong or revert to the lessor, 
or are to be- permanent m character, becoming part 
of the realty and of benefit to the lessor,^2 or which 
are to be maintained on the premises during the en¬ 
tire term of the lease and on which the lessor will 
have a hen for rent and taxes In some cases, 
however, lease provisions that improvements made 
by the lessee are to belong or revert to the lessor 
have been deemed not to constitute the lessee an 
agent of the lessor with authority to charge the prop¬ 
erty and a hen on the lessor’s interest for such 
improvements has been denied,^® at least where 
their construction is optional with the lessee^® and 
for his use, benefit, and convemence.^^ It has gen¬ 
erally been held that no lien attaches to the lessor’s 
interest where the lease provides that the buildmg, 
structure, or material shall remam the property of 
the lessee and be removable by him at the expiration 


of the lease but in some cases, where the im¬ 
provements made were of a permanent character, 
such a provision has been regarded as nugatory and 
ineffectual to prevent a lien.^® 

(c) Provisions as to Liability for Cost 

In some decisions a lien has been allowed against the 
property of the lessor where the lease provides for the 
making of improvements by the lessee at the cost of the 
lessor. 

In some decisions a hen has been allowed against 
the estate or property of the lessor where the lease 
provides for the making of improvements by the les¬ 
see at the cost of the lessor, either generally^® or 
by deducting the cost from the rent,2l or for the 
reimbursement of the lessee from the rentals arising 
out of the improvement,*^ or where, under the lea^e, 
the owner is obligated to reimburse the tenant for 
the cost of the improvements,^® and in such case the 
mere fact that the lease provides that the building 
shall be constructed at the cost of the lessee does 
not prevent the attachment of the lien.24 In other 
decisions a lien has been denied where the lease pro¬ 
vides for a deduction of the cost of the improve¬ 
ments from the rent,®® at least where the lease pro- 


11< Ill—^McKeown Bros C!o v. Gar¬ 
den Kennel Club. 269 Ill.App 622 
NT—C. Wilson's Plumbing Shop on 
Wheels v. Trustees of ^Dartmouth 
College, 6 NTS 2d 671, 168 Mine. 
S76. 

Wash.—Seattle Lighting Fixture Co 
V. Broadway Central Market, 286 
P. 43. 158 Wash 189, corrected on 
other grounds 286 P. 1119, 166 
W&aih 189 

40 CJ p 106 note 82. 

18. Mo —Sol Abrahams A Son Const 
Co V. Osterholm. App, 186 SW2d 
86—^American Sash & Door Co. v 
Stein, 96 SW2d 927, 281 Mo App 
221—^Dean A Hancock v O'Bryan, 
App, 290 SW 641 

NT—C Wilson's Plumbing Shop on 
Wheels v Trustees of Dartmouth 
College, 6 NTS 2d 671, 168 Mine 
376* 

40 C J p 106 note 88 
Ihiprovsments for bensflt of lessor 
Repairs and improvements which 
make building suitable for purpose 
for which ft was designed, and more 
rentable and salable, are of immedi¬ 
ate benefit to lessor—Jordan v Na¬ 
trona Lumber Co, 76 P2d 878, 62 
Wyo. 898 

Fzlmazy bomafit of Isssor 
It has been held that a lien at¬ 
taches to the lessor's Interest where 
the improvement is made for the 
primary benefit of the lessor—Deka 
Development Co v Fox, 89 P2d 148, 
170 Okl 228—Mansfield Lumber Co. 
V First State Bank of Vian, 298 P, 
1079, 147 Okl 8, 79 ALR 958 


13. Wash—^Pioneer Sand A Gravel 
Co V. A. R Turner Co, 17 P.2d 
9, 170 Wash 618 

14. Okl—^Deka Development Co v. 
Fox, 89 P2d 148, 170 Okl 228— 
Simpson V Davidson Case Lumber 
Co, 300 P 681, 160 OkL 182 

Tex —Wotola Royalty Corporation 
V. Bethlehem Supply Co. Civ App, 
162 SW2d 480, afilrmed Bethle¬ 
hem Supply Corporation v Woto¬ 
la Royalty Corporation, 166 S W.2d 
448, 140 Tex. 9 

40 C J p 106 note 86. 

15. TeXd—Wotola Royalty Corpo^ 
tion V Bethlehem Supply Co, Civ 
App, 162 SW2d 480, affirmed 
Bethlehem Supply Corporation v 
Wotola Royalty Corporation, 165 
SW.2d 443. 140 Tex 9. 

40 C J p 106 note 84 

16. Wash.—Colby A Dlckmson v. 
Baker. 261 P. 101, 146 Wash 684. 

17. OkL—Deka Development Co v. 
Fox, 89 P2d 148, 170 OkL 228— 
Simpson V. Davidson Case Lumber 
Co, 800 P. 631. 150 OkL 182 

la. Iowa—Southern Surety Co v 
Tork Tire Service, 227 NW 606, 
209 Iowa 104—^Lane-Moore Lum¬ 
ber Co. V. Eloppenburg, 216 NW 
687, 204 Iowa 613 

OkL—Anderson v Gibbs Lumber 
Co., 10 P.2d 416, 167 Okl 17. 

40 C J p 107 note 86 

IlL—F R Darlington Lumber 
Co V. Burton, 166 Ill App. 82. 

SO. Pa.—^Botete v. Bspen* 99 Pa 
818. 


SI. Cal—Ott Hardware Co v Tost, 
159 P2d 663. 69 Cal App 2d 698 
Mich—^Menthew v Bennett, 20 N.W 
2d 860, 318 Mloh 189. 

Okl—^Mansfield Lumber Co v First 
State Bank of Vian, 293 P 1079. 
147 Okl 8. 79 ALR 958 
40 C J p 107 note 94 

88. Okl —Mansfield Lumber Go v. 
First State Bank of Vian, supra 

83. Okl—^Deka Development Co v 
Fox, 89 P2d 148, 170 Okl 228 

In Usa of rent 

Where the lessee agrees to make 
improvements and no rental is ex¬ 
acted for his use of the premises, it 
must be held that in legal effect the 
lessor agreed to pay the cost of the 
improvements—Jordan v. Natrona 
Lumber Co, 76 P2d 878, 52 Wyo 
898. 

Option to aognlrs InanJndeat 
Fact that lessor la given option 
in lease to acquire Improvements 
made by lessee under certain con¬ 
ditions la not tantamount to obli¬ 
gation to reimburse lessee so as to 
render lessor's Interest subject to 
laborers' and materialman's Hens — 
Deka Development Co. v. Fox, 89 P 
2d 148, 170 Okl 228. 

84. OkL—^Mansfield Lumber Oo. v 
First SUte Bank of Vian, 293 P 
1078, 147 OkL 8, 79 ALR. 961. 

8B. NM.—Rio Grande Lumber A 
Fuel Co. v. Buergo, 78 PM 812, 
41N.M. 624. 128 ALR. 1. 

40 C J p 107 note 96. 
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vision with respect to repairs and alterations is per¬ 
missive and the lessee is under no obligation to 
make them,and, under some statutes, even though 
the lease requires the lessee to make the repairs or 
improvements for which a hen is sought ^7 A pro¬ 
vision in the lease that, at the end thereof, there 
shall be an equitable adjustment for improvements 
made does not constitute the lessee an agent of the 
lessor so as to render the property subject to a me¬ 
chanic’s hen for improvements made imder contract 
with the lessee.*® 

A hen against the estate of the lessor has been 
allowed for improvements made by a lessee whose 
lease provides that improvements by him shall be at 
his own expense,*® where, despite such a provision, 
the lessor knowingly permitted the improvement to 
be made,*® but such a hen has also been denied*^ 
even though the lessor had knowledge of the fur¬ 
nishing of the material ** A general consent in the 
lease, however, for the lessee to make alterations or 
improvements at his own expense has been held not 
to subject the lessor’s interest to a hen for altera¬ 
tions made exclusively for the benefit of the ten¬ 
ants and to which he did not specifically consent.** 

Since, as discussed supra subdivision c (4) (a) 


§ 65 

of this section, in some jurisdictions a hen attaches 
where the terms of the lease require or obligate the 
lessee to make improvements, it has been stated that 
the lessor’s interest is subject to the hen under such 
circumstances, irrespective of 'whether the cost of 
the improvement is to be borne by the lessor or by 
the lessee 

(d) Provisions against Liens 

Under the statutes m some Jurisdictions stipulations 
contained m the lease and intended to protect the interest 
of the lessor against mechanics' liens are given effect, but 
under the term^ of the statutes in other jurisdictions such 
stipulations are regarded as unavailing unless the lien 
claimant had notice of the lease. 

Under the statutes in some jurisdictions stipula* 
tions contained in the lease and intended to protect 
the interest of the lessor against mechanics’ hens 
are gpven effect,** even though the lessor is mter- 
ested ultimately in the improvement,** and by the 
terms of the lease the lessee is required to make the 
improvement *7 Under the terms of the statutes m 
other jurisdictions, however, such stipulations ure 
regarded as unavailing to prevent a hen which 
would otherwise attach** unless claimant had no* 
tice of the stipulation ®* 


ae. Wash—Seattle Aee'n of Credit 
Men V Daniels, 180 P Sd 892, 16 
Wash 2d 893. 

S7. NM—Rio Grande Lumber & 
Fuel Co V Buergo, 78 P 2d 812, 
41 NM 624, 128 ALR 1. 
as. Ga—Consolidated Lumber Go 
V. Ocean SS Co, 82 SB 632, 142 
Ga 186 

40 C J. p 107 note 96. 

89. Mo —Concrete Engineering Co 

V Grande Bldg Co, 86 S.W 2d 696, 
280 MoApp 448 

N.Y—C Wilson's Plumbing Shop 
on Wheels v. Trustees of Dart¬ 
mouth College, 6 N T S 2d 671, 168 
Misc 876. 

40 C J p 107 note 97. 

30l 111—Loefl V Meyer. 119 NE 
908, 284 Ill 114 
40 CJ p 108 note 1 

31. Aris —^Mulcahy Lumber Go v. 

Ohland, 86 P 2d 579, 44 Aria SOL 
La—Shreveport Armature & Elec¬ 
tric Works V Harwell, App, 172 
So 463, followed m Bolmger Gam- 
Yay, Inc. v Harwell. 172 So 471 
NJ—Stein V. Pennsylvama Dock & 
Warehouse Co.. 159 A. 683, 10 N 
J Misc 668 

Okl—^Deka Development Co v Fox, 
89 P2d 148, 170 Okl. 228—Simpson 

V Davidson Case Lumber Co. 800 
P. 681, 160 Okl 182 

40 C J p 107 note 98. 

Right to ooatiaot 
Lessors have right u good faith 


to enter into contract with lessees 
that all improvements shall be made 
by lessees at their own expense — 
Perkins Supply & Fuel Service v 
Rosenberg, 282 NW 871, 223 Iowa 
27—^Thompson Yards v Haakinson & 
Beaty Co, 229 N.W. 266, 209 Iowa 
985 

38. Iowa—Cedar Rapids Sash & 
Door Go V Dubuque Realty Co. 
192 N.W. 301, 195 Iowa 679 

33. NY—Schuldt V Chuckrow, 236 
NYS 220, 222 AppDiv 441—C 
Wilson's Plumbing Shop on Wheels 
V Trustees of Dartmouth College, 
6 NYS 2d 671, 168 Misc 876 

3^ Wyo—Joidan v. Natrora Lum¬ 
ber Co. 76 P 2d 278. 52 Wyo. 398 

36. US—Stowers v. Wheat, GCA 
Fla. 78 FM 26 

Iowa—^Pe'kms Supply & Fuel Serv¬ 
ice V Rosenberg, 282 N.W 871, 
226 Iowa 27—Queal Lumber Co v 
Lipman. 206 NW 627, 200 Iowa 
1876 

NJ—Stem V Pennsylvama Dock & 
Warehouse Co, 169 A. 688, 10 N. 
JMisc 668 
40 C J. p 108 note 8. 

Beoordsd lease 

The text rule is particularly true 
where the lease Is recorded 
Iowa —Queal Lumber Co v Lip- 
man, 206 NW. 627, 200 Iowa 1876 
NJ—Stein V Pennsylvania Dock 
& Warehouse Co, 159 A. 688, 10 
NJMisc 668 


Bight to stipulate la lease 
A lease of land may require les¬ 
see to erect improvements, which 
shall not be eubject to any me- 
chanio'e lien—Queal Lumber Go. v 
Lipman, 206 NW 627, 200 Iowa 1376 
WsAver not Shown 

The lessor does not waive his 
rights under lease provision against 
attachment of lien by advancing 
specifled sum for payment of la^or 
and material in remodeling of build¬ 
ing—Thompson Yards v Haakinson 
& Beaty Co, 229 NW. 266. 209 Iowa 
986 

33. US—Stowers v. Wheat, CCA 
Fla, 78 F2d 25 

lowa-^ueal Lumber Co v Lipman, 
206 NW. 627, 200 Iowa 1376 

37. Iowa.—Queal Lumber Co v 
Lipman, eupra. 

38. Mo —Concrete Engmeenng Co 
V Grande Bldg Co.. 86 S W :d 695. 
280 MoApp 443 

Okl—^Mansfield Lumber Co v First 
State Bank of Vian, 293 P. 1079, 
147 Okl 8. 79 A L R 968 
Wash—Seattle Lighting Fixture Co. 
v. Broadway Central Market, 286 
P 48, 166 Wash. 189, corrected on 
other grounds 286 P. 1119, 166 
Wash 189 
40 C J. p 108 note 8. 

39. Ill.—E., Eetler Oo. V. County 
Fair Grounds Corporation, 21 N 
B2d 779, 201 lUApp. 117. 
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(e) Provisions as to Notice or Consent 

In order for « lien to be acquired againet a leeeor'e 
estate for alterations of improvements by the lessee, 
there must be a compliance with provisions in the lease 
as to the necessity for notice of, or consent to, such im¬ 
provements or alterations, unless waived; the lessor's 
consent, in accordance with the provisions of the lease, 
will not subject hia estate to a lien where under the stat¬ 
utes a lien may not be predicated against a lessor's es¬ 
tate merely on his consent to the improvement. 

Where a hen against the lessor’s estate may be 
predicated on the lessor’s consent to improvements 
by the lessee, as discussed supra subdivision c (2) 
of this section, and where there is a provision in the 
lease that changes, alterations, or additions shall not 
be made without the consent of the landlord, a lien 
on the lessor’s interest arises when and only when 
the required consent has been given,there has 
been a comphance with all conditions attached to 
the consent,and the work done is within the scope 
of the consent given.** Such a provision controls 
other provisions of the lease which might otherwise 
be construed to authorize a contract by the lessee 
which would give rise to a lien against the estate of 
the lessor** On the other hand, where a hen 
against the lessor’s estate cannot be predicated mere¬ 
ly on his consent to the making of improvements by 
the lessee, as discussed supra subdivision c (2) of 
this section, the lessor’s interest cannot be subjected 
to a lien from the mere fact that he consents in ac¬ 
cordance with provisions of the lease prohibiting the 
lessee from making alterations without the lessor’s 
consent.** 

Wciver. A provision in the lease that no im¬ 
provements shall be made except with the owner’s 
written consent may be waived.** Also a provision 


of the lease requiring a prior notice to the landlord 
of alterations may be waived by him,*® as by fail¬ 
ing to object after acquiring knowledge'that altera¬ 
tions are being made *7 

§ 66. -Licensees 

A mechanic's lien cannot be acquired for materlair 
furnished or labor performed in the construction of im¬ 
provements on land under a contract with a licensee act¬ 
ing without authonty from the licensor. 

A licensee has no title or interest in the land, as 
considered in Licenses § 84, and no lien will arise for 
materials furnished or labor performed in the con¬ 
struction of improvements upon the land under a 
contract with a licensee,*® who has no authority, ex¬ 
press or implied, to bind the licensor.*® 

§ 67. -Life Tenants 

A life tenant may subject his interest In the property 
to a mechanic's lien, but he cannot subject the remainder 
or reversion thereto unless the remainderman or rever¬ 
sioner authorizes or permits it. 

A life tenant may, by contract for the improve¬ 
ment of the land, subject it to a mechanic’s lien to 
the extent of his life interest,®® but he cannot cre¬ 
ate a hen on the reversion or remainder®^ unless, 
under the provisions of some statutes, the remain¬ 
derman knowingly permits the contract to be made®* 
or unless the remainderman has promised to make 
the improvement or repairs out of insurance pro¬ 
ceeds received by him and has failed to keep his 
promise ®® 

A remainderman cannot create a lien on the in¬ 
terest of the life tenant®* 


40u N-T—Grescnieldt & Co ▼ Bow¬ 
ery Sav. Bank. 296 NTS 306. 251 
AppDiv 266, afOrmed 16 NB2d 
68 . 278 NY. 472 
40 0 J p 108 note 4 
CL. ni —^Rasmussen v Harper, 6 
NE2d 257, 287 ULApp 404 
40 C J p 108 note 6 
Written, consent 

Ill—^Rasmussen y Harper, supra. 
Statutory requirement for written 
consent see infta | 7^ 

40. NY—McNulty v. Oflerman. 126 
NYS. 766, 141 AppDiy. 780 

43. Ill—^Hacken v Isenberff, 124 N. 
H 806. 288 Ill 689 

NY—^Regan v. Borst, 82 NYS 810. 
11 Mzsc 92 

44b Mo —Sol Abrahams & Son 

Const. Co y Osterholm. App. 186 

SW2d 86. 

46. NY —Gates y. National Feut & 
Exposition Asa'n. 121 NE 741. 226 


N.Y 142. motion granted 122 NE 
621. 226 NY 668 

Necessity for written consent see 
infra 9 76 

46. IlL—LoefC y. Meyer, 119 NE 
908, 284 111 114 

47. Ill —^LoefC y Meyer, supra 

40 C J p 108 note 10 

48. Iowa—Hoag y. Hay, 73 NW 
626, 103 Iowa 291. 

49. Iowa—^Hoag v Hay, supra. 

50. Tenn—Ooxpna Juris cited In Al¬ 
len y. Brown, 14 Tenn App 405, 
408 

Tex—^Land Title Bank A Trust Co 
y Witherspoon, Clv.App., 126 S 
W2d 71. 

40 C JT p 108 note 14. 

61. Ill—^Williams y Vanderbilt, 84 
NE 476, 146 lU 288. 86 Am S R 
486. 21 LRA 489—Donkle & Web¬ 
ber Lumber Co y Rehrmann, 88 
NE2d 709, 810 IlLApp 17 
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Tenn —Corpus Juris cited In Allen v. 
Brown, 14 Tenn App 405, 408 

Power to use 

Power of life tenant under will to 
use property to best advantage and 
to keep it In repair, but not to en¬ 
cumber It. did not authorize life ten¬ 
ant to subject interest of remainder¬ 
man to lien of materialman or me¬ 
chanic.—German y. Prey Planing 
Mill Co. 77 SW2d 414, 267 Ky. 128 

68 . Ill—^DonJcle & Webber Lumber 
Co y Rehrmann. 88 N.E 2d 709, 
810 Ill App 17—Wertz y Mulloy. 
144 Ill App 829. 

53. Minn—^Rendahl y. Hell. 200 N. 
W. 744, 160 Minn 602, rehearing 
demed 200 NW. 940, 160 Minn 
602. 

64. Tex—^Unlon Cent Life Ins. Co. 
y Austin, Civ App, 62 S.W2d 686, 
error refused. 
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§ 68. -Mortgagors and Mortgagees 

A mortgagor can subject his, but not the mortgagee’s. 
Interest in the pd-operty to a mechanic’s lien. A mortgagee 
3s an owner within the meaning of mechanic’s lien stat¬ 
utes where he is m, but not where he is out of, possession. 

A mortgagor in possession can by his contract 
give rise to a hen affecting his interest,but he 
cannot subject the property to mechanics’ hens for 
improvements thereon as against the rights of his 
mortgagee®® unless the latter assents to the con¬ 
tract®*^ or improvement®® The mere fact that the 
mortgagee consented to the improvement, however, 
has been held insufficient to subject his interest to 
a mechamc’s hen therefor,®® although it has also 
been held that the assent of a mortgagee holding the 
legal title to real property to an improvement there¬ 
on is sufficient to subject his title to the lien arising 
from the improvement ®® As against the mortgagee 
the hen claimant may have a right to a hen on the 
improvement itself ®i After a decree of foreclosure 
and sale thereunder, the mortgagor has no such 
ownership as will give a hen to a person who after¬ 
ward furnishes material or performs work on his 
contract,®® unless through subsequent purchase or 


§ 69 

other circumstances he may be held to have an inter¬ 
est in the premises ®® A mortgagee is to be 'deemed 
an owner, within the meaning of the mechanics’ hen 
statutes, where he is in,®^ but not where he is out 
of,®5 possession. 

§ 69. - Part or Joint Owners 

A part owner of property la an owner within the 
meanipg of mechanics’ lien statutes and may subject his 
interest to a lien for the entire cost of improvements on 
the common property; but he cannot bind his cotenant’s 
interest unless the latter consents thereto Partnership 
property may become subject to a mechanic’s lien under 
a contract made In the partnership name by cne or more 
of the partners. 

A cotenant of an undivided interest in realty is 
an owner within the meaning of mechanics' lien stat¬ 
utes;®® and where a part owner contracts for, or 
authorizes the making of, an improvement on the 
common property his interest therein may be sub¬ 
jected to a hen for the entire cost thereof.®*^ A 
tenant in common in possession may contract so as 
to bind his interest,®® but has no authority to bind 
his cotenant’s interest®® unless the latter consents 


66w Ala —Central Lumber Co v 
Jacks. 132 So 721, 222 Ala 475 
Iowa—Crawford-Fhyram Lumber Co 
V Mann, 211 NW 226, 208 Iowa 
748 

40 C.J p 108 note 19 
Priority between mortgage and me- 
chanlo’e lien eee infia 89 199-206 

56. Iowa —Crawf ord-Payram Lum¬ 
ber Go V Mann. 211 NW 225, 203 
Iowa 748 

Mo—^Bovard v Owen, App, 80 SW 
2d 154 

40 C J p 108 note 21. 

Xa Jlabanub 

(1) The text rule le now followed 
—Central Lumber Co. v. Ja.ckB, 132 
So 721, 222 Ala 476 

(2) In an early case It was stated 
that under a contract with a mort¬ 
gagor in possession for improve¬ 
ments to be placed on the premisee 
mechanics and materialmen might 
acquire a lien on the premises which 
might be enforced against the In¬ 
terest of the mortgagee—Sorsby v. 
Woodlawn Lumber Co, 81 So 68, 
202 Ala 666. 

67. Oa-^WilUams v. Chatham Beal 
Elstate & Improvement Co., 78 SB 
869, 18 GaApp 42. 

58 . Mo—Price v. Merritt, 65 Mo. 
App 640 

S9l Mo—^B ovard v. Owen. App., 80 
SW2d 164 

Twn ^ UML OlalBUUtt 

It has been held that, although the 
holder of a security deed has co-op¬ 


erated with the owner in plans for 
the improvements, or even if he has 
been active and instrumental in hav¬ 
ing the improvements made, some 
definite and affli mative act on his 
part, communicated to the material- 
man and acted on by the latter, is 
necessary before the rights of the 
holder of the security deed will be 
affected, in the absence of cm antece¬ 
dent unrecorded lien of the material- 
man or actual notice of the mate¬ 
rialman's claim at the time of the 
execution and record of the security 
deed—Georgia State Sav. Ass'n v. 
Wilson, 6 SB 2d 14, 189 Ga. 21 

60. Minn —Lindholm v.. Hamilton, 
198 NW 289, 159 Minn. 81 

Mo —^Pnce v Memtt, 56 Mo App 
640. 

61. Ala.—Central Lumber Co v 
Jacks, 188 So. 721. 232 Ala 475 

68; Ill—Davis V. Connecticut Mut 
Life Ins Co, 84 Ill 508—Brick- 
son V Ginocchio, 24 N B 2d 884, 
808 lUApp 159 

40 C J. p 62 note 22 [a]. j 

68. N.T—^Majestic Tile Co v. Nich-! 

oils, 291 NTS 661, h61 Misc 281 
Bgultabla owner 

Where second mortgagee, after 
having agreed for a consideration to 
discontmue foreclosure action, fore¬ 
closed the mortgage and purchased 
the premises at foreclosure sale and 
thereafter the mortgagor obtained 
possession of the premisee under a 
contract of purchase and contracted 
for work and materials for the re¬ 
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pair of the premises, such mortgagor 
was the equitable owner of the prem¬ 
ises for the purpose of determining 
the nghts of mechanics’ lien claim¬ 
ants—^Majestic Tile Co v Nicholls 
supra 

6 A Minn —^Lindholm v. Hamilton 
198 NW 289. 159 Minn 81. 

40 C J p 109 note 26 

65. US —AUis-Chalmers Co v Cen¬ 
tral Trust Co, Me, 190 F 700, 111 
C.CAl 428. 89 LBA.NS. 84 

40 C J p 109 note 27 

66 . ND—Viker v Begge, 208 NW 
888 , 63 ND 858 

67. Minn—^Berglund v Abram, 182 
NW 634. 148 Minn 412 

Neb—OorpuB Jons quoted m Barry 
V Barry, 26 NW2d 1, 6, 147 Neb 
1067—Hollingsworth v McLean, 
800 NW 680, 140 Neb 568 
Wash—Patrick v Bonthiua, 124 P 
2d 550, 18 Wash 2d 210 
Failure of part owner to give stat¬ 
utory notice of nonresponaibiLty 
see Infra 9 134 

Property owned jointly by husband 
and wife eee supra 9 68 a 

68 . La—^Boutte & Courrege v. Dero- 
kay, App. 168 So 89. 

40 C J p 109 note 30. 

66 u La—Boutte & Courrege v. Dero- 
kay, supra. 

Neb,— Barry v Barry, 26 N.W.2d 1, 
147 Neb 1067. 

Pa.—^Kreitner Bros, Inc v Lake 
Rose Realty Co„ 20 Pa.Diat&Co 
498. 

40 CJ. p 109 note 81. 
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or ratifics^i the contract, in which case the en¬ 
tire interest may be bound. Merc knowledge of a 
coowner that another coowner is improving the 
property will not, however, subject his interest to 
a mechanic’s lien Where tenants in common en¬ 
ter into a contract for the erection of a building on 
the property, the contract binding each separately to 
the payment only of the amount subscribed by him, 
which IS proportionate to his interest in the prop¬ 
erty, the lien attaches to the undivided interest of 
each of the owners for the amount personally owing 
by him,'^s and not to the entire lot and budding for 
the balance unpaid on the entire contract^^ 

Partnership property may become subject to a 
mechanic’s lien under a contract made in the part¬ 
nership name one or more of the partners,^® even 
though the legal title to the property is in one or 
more, but not all, of the partners,^® or is in an agent 
of the partncrs.^7 In the case of a joint adventure, 
the act of one member in contracting for a building 
or improvement which is germane to the general 
purpose of the joint enterprise is sufficient to render 
not only his intercst'^8 but also the interest of the 
other members^* subject to a mechanic’s lien, his in¬ 
terest being bound on the ground that he is a joint 
ownerSO and the interest of the other members be¬ 
ing bound on the ground that he is their agent 


§ 70. -Trustees and Cestuis Que *rrust 

A trustee of an express trust may not contract for 
Improvements so as to subject the trust property to a me¬ 
chanic's lien unless he is empowered to do so by etatute, 
a court order, or the provisions of the trust, but a trus¬ 
tee of a resulting or unrecorded trust may do so. A 
cestui que trust may subject the trust property to a me¬ 
chanic's lien where the trust is a simple or dry trust, but 
not where the trustee has power to manage and control 
the trust property unless empowered to do so by statute. 

The trustee of an express trust may not by his 
contract create a mechanic’s hen on the trust prop- 
erty82 unless the requisite power is conferred on 
him by statute^® or by a court of competent juris¬ 
diction,®* or there is something in the instrument 
which created the trust which empowers him to do 
so;®® and what the trustee is without power to do 
directly, he may not do indirectly,®® as by failing 
to object to the furnishing of materials on the or¬ 
der of other persons ®7 

A trustee having full power to manage, improve, 
and repair the trust property may usually by his 
contract subject it to a mechanic’s hen ®® On the 
other hand, no mechanic’s hen will attach under the 
contract of the trustee for the repairs or improve¬ 
ments, where he has no power to make such a con¬ 
tract on behalf of the estate,®® or where the instru¬ 
ment creating the trust, although authorizing im¬ 
provements by the trustee, expressly provides that 


TOi n.S—^In re Nortli Babylon Bs- 
tates, CCANT, 80 FSd 872 
La.—^B outte & Courrese v Derokay, 
App, 168 So 89 

Pa.—^Kreitner Bros, Inc v Lake 
Rose Realty Co, 20 FaDist&Go 
498. 

40 C J. p 109 note 83. 

71. Fa —^Kreitner Bros. Inc v Lake 
Rose Realty Co, 20 FeuBist&Co 
498 

72. La —^Boutte & Conrrege v Dero- 
^y. App, 168 So 89. 

73. Ala.—Hines v Cbicagro Bldff & 
Mfff Co, 22 So. 160, lie Ala. 637 

74. Ala.—^EUnes v. Cbicaso Bldg* & 
Mfg Co. supra. 

75. Neb—^Hoagland v. Lusk, 60 N. 
W 162. 38 Neb. 876, 29 Am S R 
485 

40 C J p 109 note 86. 

76. Neb—^Hoagland v. Lusk, supra 
40 C J p 109 note 86 

Land owned by partners in their own 
names as subject to payment of 
firm creditors for payment of im¬ 
provement placed thereon for part¬ 
nership purposes see the CJS ti¬ 
tle Partnership S 188, also 47 CJ 
p 917 notes 27-29 
Constmoiioo. by partnership 
Construction of house for pait- 


nership at request of partner on land 
owned by partner and another as co- 
tenants was held to subject part¬ 
nership's interest in the house and 
the partner's interest in the land 
to a mechanic's lien for the labor 
and materials furnished —Shea v 
Peters, 268 P 989, 126 Or 76 

77. DC—Davidson v S F. Brooks 
Co , 46 App.D C 467. 

7a Okl—O K Boiler & Welding 
Co V Minnetonka Lumber Co, 229 
P 1045, 103 Okl 226 

79. Okl —O El. Boiler & Welding 
Co V Mmnetonka Lumber Co, su- 
I pra 

Lease heia not to show Joint enter¬ 
prise 

Ill—F. K Hetler Co v County Fair 
Grounds Corporation, 21 N.F 2d 
779, 801 Ill App 117. 

8& Okl—O K Boiler & Welding 
Co V Minnetonka Lumber Co, 228 
P 1045, 108 Okl 226. 

81. Okl—0 H Boiler & Welding 
Co V Minnetonka Lumber Co, su¬ 
pra. 

sa Ky —^Hlnes v. Hollingsworth- 
Young Hardware Co, 198 S W. 716, 
178 Ky 238, 4 ALR 1018. 
Statutory trustee of defunct corpo¬ 
ration see supra { 60. 
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8a Ky —^BCines v, Hollingsworth- 
Young E[ardware Co, supra 

40 C J p 109 note 44 

84, Ky —^Hines v Hollingsworth- 
Young Hardwaie Co, supra 

Pa.—^Fenner v. Real Estate Trust 
Co. 18 Pa Diet 47. 29 FaCo 829. 

85. ND—Vikep v Beggs, 208 NW. 
888, 63 ND. 858 

Tex—^Tucker v Dougherty Roofing 
Co. Civ App, 137 SW2d 884, error 
dismissed, judgment correct 

40 C J p 109 note 46 

8a Neb—^Horton v Tabitha Home, 
146 NW. 1028, 96 Neb 491, 61 L 
RA.NS, 161, AnnCaal916D 1189. 

87. Neb.—Horton v. Tabitha Home, 
supra 

ND—^Viker v Beggs, 208 NW S83, 
58 ND 858 

8a ND—Viker v. Beggs, supra 

Tex—Tucker v. Dougherty Roofing 
Co, Civ App, 187 S.W2d 884, er¬ 
ror dismissed, judgment correct. 

40 C J p 109 note 49. 

Power of trustee to make repairs 
and improvements generally see 
the CJS. title Trusts S 282, also 
66 C J p 712 note 68-^ 716 note 20. 

89. Ky—Maynard v. Columbus, 160 
SW 1019. 160 Ky 817. 

NY—Herbert v Herbert, 67 How 
83a 
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there shall be no lien created thereby on the prem¬ 
ises,90 or authorizes him only to make repairs and 
improvements out of the g^oss income derived from 
the estate,91 and the deed or will creating the trust 
IS on record 92 However, where the record title is 
in a trustee free of any trust, and persons without 
knowledge of the trust contract with him for the 
improvement of the property, they may enforce me¬ 
chanics’ hens on the property as against the cestuis 
que trust.98 

In case of a simple or dry trust a mechanic’s lien 
may exist for labor performed or materials fur¬ 
nished under or by virtue of a contract with, or the 
consent of, the equitable owner of the property ;94 
but, where a trustee has power to manage and con¬ 
trol the trust property, a contract with the cestuis 
que trust alone, not consented to or approved by the 
trustee, is not sufficient as a basis for a mechanic’s 
lien 9B In some instances the statutes expressly pro¬ 
vide that cestuis que trust shall be deemed owners 9« 

Trust to secure debt A trustor who executes a 
trust deed solely to secure a debt is the owner of 
the property as far as the establishment of a me¬ 
chanic’s hen is concerned 97 

§ 71. -Vendors and Vendees 

a. In general 

b. Vendors 

c. Vendees 


a. In Gleneral 

Both parties to an executory contract for the sale of 
real property may be treated, under certain circum¬ 
stances, as owners within the meaning of mechanics' hen 
statutes, but prior to the making of the contract a 
prospective purchaser may not be so considered 

Under certain circumstances both parties to an 
executory contract for the sale of real property may 
be treated as owners within the meaning of the me¬ 
chanics’ hen statutes 98 On the other hand, various 
persons have been held not to be owners within the 
meaning of such statutes, such as a person in pos¬ 
session under a deed placed in escrow until payment 
of the purchase money,99 a lessee in possession with 
an unexercised option to purchase,^ the holder of a 
naked option to purchase,^ or one who is merely 
negotiating for the purchase of realty 3 

b. Vendors 

A vendor who holds merely a vendor's lien Is not an 
owner within the meaning of mechanics' lien statutes, 
but a vendor under an executory contract of sale may be 
so considered. 

A person merely holding a vendor’s hen does not 
have sufficient ownership to support a lien^ or to re¬ 
quire his written consent to the improvement in or¬ 
der to waive his hen, where a statute requires the 
owner’s written consent in order to subject his in¬ 
terest to a hen for improvements made at the in¬ 
stance of a person not the owner of the land® 
Where the vendee under a contract of purchase is 


80i Ill—^EYanklin Sav. ’Rnwir v. Tay¬ 
lor, 28 NB 897, 181 111 376 
40 C J p 110 note 61 
91. Ky—Hall v Bullock, 97 SW 
351, 29 Ky L. 1254 

99. Ky.—Maynard v. Columbus, 160 
SW 1019, ISO Ky 817—Hall v 
Bullock, 97 SW 851, 39 KyL 
1264 

BsatrootloxL and restoration of record 

(1) The destruction of the record 
by fire has no effect on the construc¬ 
tive notice existing by virtue of the 
recording —^Pranklm Sav Bank v. 
Taylor, 28 N.B 897, 131 lU 376 

(2) Also the fact that after the 
execution of the contract the burnt 
record was restored by a decree 
falsely reciting that the trustee had 
power to encumber could not vali¬ 
date the lien—^Franklm Sav Bank v 
Taylor, supra 

93. Ill—Springer v. Kroeschell, 48 
NE 1084, 161 Ill. 868. 

40 G J p 110 note 64. 

94. yia —Corpus Jhxls onoted In 
Chapman v St Stephens Protes¬ 
tant Episcopal Church, 136 So 238, 
241. 105 Fla 688, modified on other 
grouziids 146 So 757, 105 Fla 683 

40 C J. p 110 note 56. 


Equitable owner generally bee supra 
S 57 

Use of ohnreh 

Trust property held for use of 
church or religious society is not ex¬ 
empt from mechanic's lien —Chap¬ 
man V St Stephens Protestant Epis¬ 
copal Church, 186 So 2S8, 105 Fla 
08 3, modified on other grounds 145 
So 757, 105 Fla. 683 

95. Fla —Corpus Jtuls quoted In 
Chapman v. St Stephens Protes¬ 
tant Episcopal Church, 186 So 288. 
241, 106 Fla. 683, modified on other 
grounds 145 So 757, 106 Fla 683 

40 C J p 110 note 67. 

96. Mo—^Ambrose Mfg. Co v. Gap- 
en, 23 Mo App 397 

97. Cal —^Waaco Chreacnery & Con¬ 
struction Co V Coffee, 8 P.2d 588, 
117 Cal App 298 

Kdgal estate In trustor 

Trust deed executed solely to se¬ 
cure debt conveys legal title onlyj 
as far as necessary to execution of: 
trust—^Wasco Creamery & Construc¬ 
tion Co V Coffee, supra. 

96 Iowa—^Knapp v Baldwin. 288 
NW 642, 218 Iowa 24—Veale Lum¬ 
ber Co V. Brown. 193 NW 248, 
197 Iowa 240. 


fND—Viker V Beggs, 208 NW 383. 
58 ND 858 

Sale after lien has attached see in¬ 
fra 5 243 

99. Ark —Mansfield Lumber Co v 
Gravette. 5 SW2d 726, 177 Ark 
31 

]begal title not shown 
Vl'here deed to land contract ven¬ 
dee was in escrow when vendee con¬ 
veyed land to wife through third 
person, wife had no legal title and 
hence mechanic's lien claimant's fail¬ 
ure to contract with her did not de¬ 
feat lien —^Lewis Mfg Go. v. Lee, 
256 N.W 457. 268 Mich 383 

1. Mo—^Martin-Welch Hardware A 
Plumbing Co v Moor, App. 16 S. 
W.2d 667 

2. Kan—^F M Spalding Lumber Co. 
V Slusher, 246 P. 999, 121 Kan 
166 

3L Minn—^Peterson v Lundberg, 206 
NW. 641, 165 Minn 468. 

4b Colo—Gnfiln v. Seymour, 88 P 
809, 16 Colo App 487. 

6. Miss—^Aswell V Mohamed, 143 
So. 863, 164 Miss 80. 
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in possession of the land, his vendor cannot without 
authonty from him subject the land as against his 
vendee to mechamcs’ liens for improvements there¬ 
on 0 On the other hand, a vendor is an owner, with¬ 
in the meaning of the statutes, until the title passes ^ 
Where the vendor m an executory contract of sale 
directly contracts for improvements, he thereby sub¬ 
jects his interest in the land to a mechanic’s lien,^ 
and, as discussed subdivision c (3) (a) of this sec¬ 
tion, under various statutes he may subject his m- 
terest to a hen by consenting to a contract for im¬ 
provements entered mto by the vendee, 

Where a person sells real property under agree¬ 
ment that certain improvements are to be made on it 
by him, a lien for work performed for, or materials 
furnished to, him may exist on the theory that he 
is the owner of the property,^ or at least that he is 
the authorized agent of the vendee in making the 
improvements,^® or that the vendee has consented 
to the contract for labor and matenals.^^ Where 
the holder of an unrecorded bond for a conveyance 
stands by and sees work go on under a contract with 
the holder of*the legal and record title, who is in 
possession, he cannot afterward defeat a lien by the 
production of such bond ^2 

c. Vendees 

(1) In general 

(2) Lien on vendee's interest 

(3) Lien on vendor’s interest 

(4) Lien on improvement 


(1) In General 

A vendee in posteeeion of realty under an unrecorded 
deed or executory contract to purchase generally is held 
to be an owner within the meaning of mechanics' lien 
statutes. 

A purchaser or vendee in possession under an 
unrecorded deed^® or under an executory contract 
to purchase^^ generally is held to be an owner with¬ 
in the meaning of mechamcs’ hen statutes, and a 
mechanic’s hen may be acquired under a contract 
with him for improvements on the property, ^ 5 In 
some cases the question whether a mechanic’s hen 
may exist under a contract with a vendee of land is 
considered from the standpoint of a lien on the land, 
and It has been held that a person in possession of 
land under a contract of purchase and who, by rea¬ 
son of breach of contract or otherwise, does not ac¬ 
quire title IS not such an owner, within the meaning 
of the mechanics’ hen statute, as to be able to fix 
a hen on the land.^® However, except in at least 
one jurisdiction,^'^ it has also been held that, where 
he subsequently receives a conveyance, a hen may 
exist under his contract for labor or materials,^® 
particularly where the vendor knew the improve¬ 
ments were being made.^® 

(2) Lien on Vendee’s Interest 

A purchaser in possession of real property under a 
contract of sale is so far an owner that he can subject 
his Interest therein to a mechanic's lien for improve¬ 
ments thereon. 

Although there are decisions to the contrary,*® 
the weight of authority is to the effect that a pur- 


6 NH—^SCarstoB v Sticlcney, (0 N 
H. 112 

40 CJ p no note 61. 

7. Conn—Han n an v Handy, 184 A 
71, 104 Conn 668, 47 ALR 859 
WlB.—Hvans-Liee Co v Hnudtson, 
208 NW 872, 190 Wls. 207. 

40 G J. p 110 note 62. 
maUvUed interest 
A vendor of an undivided fraction¬ 
al interest who retains legal title and 
the beneficial interest of the unsold 
fractional Interest Is an owner with¬ 
in the statute and not merely a se¬ 
curity holder—^Viker v Beggs, 208 
NW 388, 68 N.D. 868 
a Iowa—Veale Lumher Co v. 

Brown, 196 NW 248, 197 Iowa 240 
40 C J p 110 note 68 
9. Mo—J H Mdgill Lumber Ca v 
Carter, App, 17 SW2d 581 
Tez—^Panhandle Tel & Tel Co v. 
KeUogff Switchboard & Supply 
Co., 182 SW 963, 62 Tez Civ App. 
402 

Kaoid and tmprovement 
The tezt rule applies at least 
where the contract of sale is for 
both the land and the improvement 


Emd not a contract for sale of the 
land with a contract by the vendor 
to build an improvement thereon as 
a contractor 

Conn—^Hannan v Hsndy, 184 A 71, 
104 Conn 668, 47 ALR 269 
Wls —Hvams-Lee Co v. Knudtson, 
208 KW 872, 190 Wis 207. 

la Tez—Panhandle Tel, & Tel Co. 
V. Kellogg Switchboard & Supply 
Co, 182 SW. 968, 62 Tez.Civ 

App 402. 

11. NY—^Pope V Hecksdher, 96 N 
T.S 638, 109 AppDiv 495, affirmed 
88 NE 1130, 190 N.Y 608 
40 C J. p 110 note 67. 

IS. Colo —^Mellor v. Ycdentlne. 3 
Colo 266. 

18. Conn.^—Gruss v. Mlskinis, 84 A. 
3d 600, 180 Conn 867 

14. Iowa—^Darragh v Knolk, 284 
NW 22, 218 Iowa 686—^Knapp v 
Baldwin, 288 NW. 548, 218 Iowa 
24 

NM—^Freidenbloom v Pecos Valley 
Lumber Co. 290 P. 797, 85 NM 
184 


Or—^Randolph v. Christensen, 266 P. 

797, 124 Or 661. 

40 C J. p 111 note 77. 

15. Iowa—^Blnapp v Baldwin, 288 
NW 642. 218 Iowa 24 
Ky—T W. Spinks Co v Pachoud 
Bros. 92 SW2d 50. 268 Ky 119. 
Mo—^Lyvers v Rutherford, 80 SW. 
2d 729. 230 Mo App. 921 

Kan—Kennedy v Atchison, 178 
P2d 987, 168 Kan 694 
Tez—^Bledsoe v Colbert, Civ.App,. 

120 SW2d 909 
40 C J. p 111 note 70. 

17. Maas—^Hayes v Fessenden, 108 
Mass 228 

18. Idaho.—Corpus Juris oltad la- 
Poynter v Fargo, 281 P 1111, 1112> 
48 Idaho 271 

40 C J. p 111 note 72. 

19. Idaho —^Poynter v. Fkrgo, 281 P- 
1111, 48 Idaho 271 

80. Me—Johnson v. Pike, 86 Me. 
291 

40 G J p 111 note 76. 


570 



57 C.J.S. 


MECEAXICa^ LIENS 


chaser in possession of real property under a con¬ 
tract of sale IS so far an owner that he can by his 
contract for improvements on the land render his in¬ 
terest therein subject to a mechanic’s lien ,21 includ¬ 
ing any interest which he subsequently acquires un¬ 
der his contract of purchase ,22 at least where the 
contract of sale provides for construction of the im¬ 
provement by the vendee 23 The rule has been held 
applicable where the vendee is in possession under 
an oral contract of sale,24 where the circumstances 
are such as to take the contract out of the statute 
of frauds and make it enforceable ,26 but there is 
other authority which holds that a vendee under an 
oral contract to purchase does not have suffiaent 
ownership in the property to render it subject to 
a mechanic’s hen hereon,26 particularly where the 
contract to purchase is not enforceable.27 The ven¬ 
dor and the vendee cannot, by any stipulation be¬ 
tween themselves, deprive third persons, not parties 
to the contract of sale, of their statutory rights to 
liens for material or labor subsequently furnished to 
the vendee for the construction of buildings on the 

premises.28 

A purchaser who is not in possession is not an 
owner within the meaning of some mechamcs’ lien 
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statutes 23 However, it has been held that the pur¬ 
chaser IS estopped to set up his lack of possession 
as against a hen claimant with whom he contract¬ 
ed 20 The title of a purchaser at a mortgage fore¬ 
closure sale may be subjected to a hen for mate¬ 
rials used at his request or with his consent for the 
subsequent improvement of the property.®^ 

(3) Lien on Vendor’s Interest 

(a) In general 

(b) Knowledge, permission, or failure to 

object 

(c) V^ere contract provides for im¬ 

provements 

(a) In General 

A lian affacting tha intareat of tha vendor of land can- 
not ansa out of tha doing of work or furnishing of ma- 
tanals pursuant to a contract with tha vandee unlass tha 
vandor has authorizad or consented to it in such man- 
nar as tha statute requires for tha acquisition of a lien 
against tha proparty of an ownar. 

No lien affecting the interest of the vendor of 
land can arise out of the doing of work or furnish¬ 
ing of materials pursuant to a contract with the 
purchaser,22 particularly where the contract of sale 


ai. US —Credit Finanoe Corpora¬ 
tion V Hale ft Perry, CCA Colo, 
66 F2d 867 

Ala—Clark v Ingrain, 160 So. 229, 
280 Ala 160 

Ark—Sebaatlan Building ft Loan 
Aaa'n v. Minten, 27 S.W2d 1011. 
181 Ark 700 

Conn—Seipold v. Olbbud, 148 A. 
828, 110 Conn 892—Hannan v 

Handy, 184 A 71, 104 Conn. 653, 47 
ALR 269 

Hawaii—C. B. Hofgaard ft Co v 
Smith, 80 Hkwau 883. 

Iowa—^Darragh v. Knolk, 264 NW 
22, 218 Iowa 686—Joyce Lumber 
Co T Wick, 206 NW. 476, 200 
Iowa 798 

Ky—Oozpiu Jnzls gnoted la T W. 
Spinke Co v Pachoud Bros, 92 S 
WM 60, 66, 268 Ey 119 
Mo —Joplm Cement Co v Greene 
County Building ft Loan ASB'n. 74 
SW.2d 260, 228 Mo.App 883—H. 
B McCray Lumber Co v Stand- 
^d Const Co., App, 286 SW 104 
H.Y—^Eolkman v. Bshelman. 280 N 
T S. 91, 182 Mlsc 428 
Okl—Eerfoot v Salyer. 298 P. 1088. 
146 Okl 194—Pirtle v. Brown, 284 
P 898. 141 Okl 227 j 

Or—Barr v. Lynch. 97 P.2d 185. 
168 Or. 607. 

Utah.—^Burton Walker Lumber Co ▼- 
Howard. 66 P2d 134, 92 UtAh 92. 
Wla—Delap v. Parcell, 288 NW 805. 
280 Wia 162—Owens v. Hughes. 
206 K.W. 812, 188 Wu. 216. 

40 <XJ. P 111 note 77. ] 


Forfeiture of vendee’s interest after 
attachment of lien see infra S 845 
Oharaoter of voadee's mtezest 
Purchaser'a interest under execu¬ 
tory contract of sale, in which title 
is reserved, is not fixed or deter¬ 
minable undivided interest with re¬ 
spect to materialman's lien—Albu¬ 
querque Lumber Co. v Tomei, 250 P 
21, 82 N M 6 

Tendes of partial interest cannot 
contract for improvement so as to 
encumber the whole title—^Byrum 
Hardware Co v. Jenkms Bldg Sup¬ 
ply Co, 147 So 411, 226 Ala 448. 
as. Conn—^Hannan v Handy, 184 
A. 71. 104 Conn 663, 47 ALB 269 
Not lumted to part Interest 
Where the vendee completes the 
purchase, the lien is not limited to 
a part interest in the property, but 
attaches to the whole thereof, at 
least where any mortgagee the ven¬ 
dor may have thereon are not shown 
to be purchaee-money mortgages — 
Foynter v Fargo, 281 P. 1111, 48 
Idaho 271 

88. Ala.—Anniston Banking ft Loan 
Co V. Worsham, 149 So 91, 227 
Ala. 48—^Ingram v Howard. 128 
So 898, 221 Ala 828 

ftk Kan—Noll v Graham. 27 P 2d 
277, 138 Kan 676—Bond v Wes- 
tine, 378 P 12, 128 Kan 870. 

40 CJ p 111 note 77 [a] (1) 

as. Conn.—Seipold v. Gibbud, 148 A. 
828, 110 Cozm 392. 

571 


'NY—Kolkman v Bshelman. 280 N. 

Y S 91, 1S2 Miso 428 
40 CJ p 111 note 77 [a] (2). 
a& Mass —Courtemanche v Blaok- 
stone Valley St Ry Go. 48 NK 
937, 170 Moss 50, 64 Am S R 275. 

87. Arfc —Sebastian Building ft 
Loan Asa’n v Minten, 27 S W 2d 
1011, 181 Ark 700 

40 CJ p 111 note 77 [a] (S) 

88 . Minn—^Malmgren v Phinney, 62 
NW 915, 60 Minn 457, 18 LRA. 
753 

Okl—Thomas v Soper Lumber Go, 
171 P 736, 69 Okl. 197 

a& N.Y—^Mitchell Vance Co v. Dai- 
ker, 19 N Y S 378 

30. Fa.—Commonwecdth Title Ina ft 
Trust Co V. Bllu, 8 PaDist 6, 82 
Pa Co 86 

31. N.Y—^Rapid Fireproof Door Co 
V. Largo Corporation. 164 N B 681, 
248 NY 483, motion denied 156 N 
B 898, 244 NY 668. 

aSatenels fnmusQhad formes owner 
Title of purchaser may he subject¬ 
ed to lien for materials furnished 
former owner and used with consent 
or at request of purchaser in subse¬ 
quent improvement of property— 
Rapid Fireproof Door Co v. Largo 
Corporation, supra 

88 . Fla—Arbuthnot v. Moody Go.. 

165 So. 840, 115 Fla 508 
Ind—Courtney v Luce. 200 N.B 501, 
101 Ind App. 622—^Robert Hixon 
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provides that the vendee shall not suffer or permit 
any mechanics’ hens to attach against the premises 
or improvements thereon,^^ unless, under statutes 
permitting the acquisition of a hen against the prop¬ 
erty of an owner who has authorized the improve¬ 
ment discussed supra § 52, the vendor has express- 
1\ agreed thereto,®^ or has expressly or impliedly 
authorized it,"5 or has subsequently ratified it,or 
has induced the making of the improvement,^^ or 
has jcjn active and instrumental in having the im¬ 


provement made,38 or has co-operated with the ven¬ 
dee m plans for the improvements,®^ or has in some 
way consented to it^o or acquiesced therein,or 
has knowingly permitted the making of the contract 
for the improvement,*® or, by his conduct, has so 
far concurred in the improvement as to be estopped 
to deny the validity of the lien,*® or unless the im¬ 
provement is for his use or benefit ** Under some 
statutes and the construction placed thereon a lien 
does not attach to the interest of the vendor who 


Lumber Co v Rowe, 149 N E 92. 
o3 Ind App SOS 

Io‘\a—& Taegre v Pflster, 211 
XW 407, 202 Iowa 835—Jovee 

Lumber Co v Wide, 205 NW 476, 
200 lo^a 796 

Kan—Kennedy v Atcluson. 178 P2d 
9S7. 162 Kan 694 

La— B^rg v Schneider, App. 12 So 
2d 501 

aid —^Moz eland v Meade, 159 A 101. 
162 Md 95 

Mont—Corpus Juns guotad in Dew¬ 
ey Lumbjr Co v aicQuirk. 30 P 
2d 475, 477, 96 Mont 294 
XJ—Behr v Interlaken Const Co. 

147 A 499, 7 NJM.se 743 
NY—Kolkman v Eshelman, 230 N 
YS 91, 132 Misc 428 
Ohio —Sunbeam Heating Co v. 

Dukes. 27 Ohio N P ,N S . 103 
Okl—Pirtle ▼ Brown, 284 F 898, 
141 Okl 227 

Or—Dyer v Thrift, 264 P 428, 124 
Or 249 

Utah—^Burton Walker Lumber Co v 
Howard. 66 P 2d 134, 92 Utah 92 
Wash—^Xeuell v Vervaeke, 63 P2d 
488, 189 Wash 144—Pitcher v 

Rawen, 342 P 375, 137 Wash 343 
WiB—Delap V Parcell, 283 NW 306, 
230 Wis 162 
40 C J p 111 note 82 
Effect of forfeiture of vendee's in¬ 
terest on lien thereon see infra 
§ 245 

Priority between vendor's lien and 
mechanic's lien see infra S 208 

A mere executory contract of pur¬ 
chase between others does not fur¬ 
nish a sufficient basis on which to 
predicate a mechanic's lien against 
the owner of land 

Mont—Coipus Jtuns gnoted in Dew¬ 
ey Lumber Co v McQuirk. 30 P 2d 
475, 477. 96 Mont 294 
Tex —^McCallen v Mogul Producing 
& Redning Co, Civ App. 257 SW. 
918 

Cancellation of contract 
Plaintiffs furnishing building xna^ 
tenals to purchaser in possession, 
where vendor later declared sales 
contract canceled, had no lien on 
building repaired and land—^Fine v 
Dyke Bros, 300 S W. 875, 176 Ark 
672, 68 ALR 907. 


Rot agent of Vendor 
Where purchaser under eicecutory 
contract causes improvement to be 
made, he is not agent of vendor, so 
as to bind him or his property 
NM—^Albuquergue Lumber Co v 
Tomci, 250 P 21, 32 N.M 5 
Or—Gabriel Powder & Supply Co 

V Thompson, 97 P 2d 182, 163 Or 
623—^Williams v Sharpe, 265 P 
793, 126 Or 379 

33. Ill—Mackey v. Sherman, 268 
Ill App 109 

34. Wis—Delap v Parcell, 283 N 
W 805, 230 Wis 152 

35. Ga —Corpus Juils oltsd in 
Williams V Brewton, 163 SB 441, 
443. 170 Ga 164 

Ill —^Edward Hines Lumber Co v 
Gxeat Lakes Chemical Wozks, 237 
111 App 246 

Iowa—Murray v Kelroy, 276 NW 
21, 223 Iowa 1331 

Md—Moreland v Meade, 169 A 101, 
162 Md 95 

Utah —Burton Walker Lumber Co 

V Howaid, 66 P2d 134, 92 Utah 92 
40 C J p 112 note 86 

38. Neb—^Hawkins v Mullen, 223 
N W 670, 118 Neb 129 
Utah—Burton Walker Lumber Co 

V Howard, 66 P2d 134, 92 Utah 
92—^Belnap v Condon, 97 P 111, 
84 Utah 218. 23 LRA.NS, 601 

37. Ga—Williams v- Brewton, 162 
SE 441, 170 Ga 164 

40 CJ P 112 note 88 

38. Ga —Corpus Juris cited In 
Williams V Brewton, 162 SE 441, 
443. 170 Ga. 164 

Ind —^Better Homes Co v Hilde¬ 
brand Hardware Co, 171 NE 321, 
202 Ind 6—^Holland v Earner, 180 
NE 828, 75 Ind App 868. 

Rule not extended 
It has been held that the rule ex¬ 
pressed in the text will not be ex¬ 
tended—Georgia State Sav Ass'n v 
Wilson, 5 SE2d 14, 189 Ga 21 

33. Ga —corpus Juns cited In 

Williams V Brewton. 162 SE 441, 
443, 170 Ga. 164 
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Ind —Better Homes Co v. Hilde¬ 
brand Hardware Co, 171 N E 321, 
203 Ind 6 

Neb—Guiou v Ryckman, 110 NW 
759. 77 Neb 833, 124 Am S R 877 
Ohio—Shannon Co v Wurlitzer, 186 
NE 879, 45 Ohio App 194 

Bole not extended 

It has been held that the rule ex¬ 
pressed in the text will not be ex¬ 
tended—Georgia State Sav Ass'n v 
Wilson. 5 SE2d 14, 189 Ga 21. 

40l Ga —Ctorpns Juns cited In 
Williams V Brewton, 162 S E 441. 
443. 170 Ga 164 

Iowa—^Murray v Kelroy, 275 NW 
21, 223 Iowa 1331 

NY—^Kolkman v Eshelman, 230 X 

Y S 91, 153 Misc 428 

Utah—Bui ton Walker Lumber Co v 
Howard, 66 P 2d 134, 92 Utah 93 
40 C J p 112 note 88 
Necessity of written consent see in¬ 
fra S 76 

41. ND—^North Dakota Lumber Co 

V Haney. 137 NW 411, 23 ND 
604 

40 C J p 112 note 84 

43. Til—^Roberta v. Wilmermg, 220 
Ill App 620 
40 C J p 112 note 85 

43. Cal—McGinn v Pritchard, 161 
P 1171, 82 Cal App 76 

Affirmative act regulred 
Estoppel did not arise against un¬ 
paid vendor doing no affirmative act 
to induce lien claimant to advance 
credit to purchaser —^Fine v Dyke 
Bros. 300 SW 376. 175 Ark 672. 
68 ALR 907. 

BSnowledge of agent representing 
vendors in management of property 
constituted knowledge of vendors 
that vendee had defaulted at lime 
buildings were begun—^Moreland v. 
Meade. 159 A. 101, 162 Md 95. 

Estoppel held shown 
Md—Moi eland v. Meade, 169 A 101, 
162 Md 95 

44, Iowa — Eiimball Bros Co v 
Fehleisea. 169 NW 445, 184 Iowa 
1109. 
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merely acquiesced or consented to,^® the fur¬ 
nishing of the matenal or the performance of the 
labor. 

Recorded contract Under some statutes a ven¬ 
dor under a recorded contract of sale is not estopped 
to resist hen claims where he has neither in his con¬ 
tract authorized the improvement nor said or done 
things which operate as an estoppel and he is 
not required to forfeit the contract immediately on 
default in order to prevent the attachment of hens 

(b) Knowledge, Permission, or Failure to 
Object 

The fact that the vendor has knowledge of the making 
of the improvements by his vendee does not subject his 
Interests to the mechanics’ liens. 

The fact that the vendor has knowledge of the 
making of the improvements by his vendee does not 
subject his interests to the mechanics* hens,^® nor 
are his interests subjected thereto by the fact that 
he obtains knowledge that they have been made 
some time after they are completed®® or from the 
mere expectation that the vendee will make them 
Also, in the absence of a statute providing that a 
failure to object or to give notice of nonresponsi- 
bility shall subject his interest to a lien, as discussed 
infra § 84, a vendor does not subject his interest to 
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a hen by a mere failure to object to improvements 
by his vendee,® 2 since in many instances he is power¬ 
less to prevent the making of the improvements 

Even permission to make the improvements may 
not render the interest of the vendor subject to 
lien,®^ especially where the permission is indefinite 
and does not relate to specific improvements,®® and 
particularly where the statute requires the improve¬ 
ment to have been requested by the owner®® In 
order to subject the vendor’s interest to the lien 
there must be some affirmative act which shows that 
he consented to subordinate his claim to that of the 
laborers and materialmen.®^ 

Where there is no fraud or deceit, a hen cannot 
be obtained for materials furnished one who, with 
the consent of the owners, is permitted to build un¬ 
der a license from the holder of an option to buy 

(c) Where Contract Provides for Improve¬ 
ments 

The interest of the vendor under an executory con¬ 
tract of sale may be subjected to a mechanic’s I'en for 
buildings or improvements which the contract requires 
the vendee to make, but not for those the contract mere¬ 
ly authorizes him to make. 

While there is some authority to the contrary,®® 
as a general rule, where the contract of purchase 


45. Ark—Fine v Dyke Bros, 800 S 
W 375, 176 Ark 672, 68 ALR 
907 

NY—P Delfiuiy & Co v Duvoli, 16 
NE2d 354, 278 NT 328, rearffu- 
ment denied P Delaney & Co v 
Labes. 17 NE2d 136. 278 NT 716 
and P Delany & Co v Labea, 18 
NE2d 314, 279 NT 685—Kolknaan 
V Eshelman, 230 NT.S 91, 132 
Misc 428 

40 C J p 118 note 94 

Mere acquiescence as not constitut¬ 
ing consent see infra § 73 

46. Ark—^Fine v Dyke Bros, 300 
SW 876, 176 Ark 672, 58 ALR 
907 

Idaho—Parker v Northwestern Inv 
Co. 255 P 307, 44 Idaho 68 

Ind—Robert Hixon Lumber Co v 
Rowe, 149 NE 92, 83 IndAPp 
508 

40 C J p 118 note 95 

47. ash—Pitcher v Ravven, 242 
P 376, 137 Wash 343 

48. Wash—^Pitcher v Ravven, su¬ 
pra 

49. Ark—Fine v Dyke Bros, 300 S 
W J76, 176 Ark 672, 58 ALR 
907 

Idaho—Corpus atixls cited In Parker 
▼ Northwestern Inv Co, 256 P 
307, 309. 44 Idaho 68 

Ind—Robert Hixon Lumber Co v 
Rowe. 149 NE. 92. 88 IndApp 
508.'> 


Iowa—Nolan v Wick. 264 NW 80. 
218 Iowa 660—^Danagh v Enolk, 
264 NW 22, 218 Iowa 686—Schoe- 
neman Lumber Co v Davis, 206 N 
W 602, 200 Iowa 873—Joyce Lum¬ 
ber Co V Wick, 206 NW 476, 200 
Iowa 796 

Wash —Pitcher v Ravven, 242 P 
876, 137 Wash 843 
40 C J p 113 note 97. 

ZTo estoppel 

Vendor's knowledge that purchas¬ 
er in possession under executory 
contract to purchase was having im¬ 
provements made is insufflcient to 
constitute an estoppel 
Ark —Sebastian Building & Loan 
Ass'n V Minten, 27 SW2d 1011, 
181 Ark 700 

Iowa—^Knapp v Baldwin, 238 NW- 
642, 213 Iowa 24 
NO personal Uatnlity 

Vendor's mere knowledge that ma¬ 
terial is being furnished to her con¬ 
tract vendee and failure to protest 
against it does not render her liable 
personally —^Arbuthnot v Moody Co, 
155 So 840, 116 Fla 608 

50. Iowa—^Darragh v Knolk, 1264 
NW 22. 218 Iowa 686 
61. Iowa—^Nolan v Wick, 264 NW 
80, 218 Iowa 660—Darragh v 

Rnolk, 254 NW 22. 218 Iowa 686 
—Knapp V Baldwin, 288 NW 642. 
213 Iowa 24. 

40 C J p 112 note 86 [a] 
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58. Fla—Aihuthnot v Moody Co, 
155 So 840, 115 Fla 503 
Wash —^Pitcher v Ravven. 242 P. 

375, 187 Wash 348 
40 C J p 113 note 98 
53. Iowa—^Darragh v Knolk, 254 
NW 22, 218 Iowa 686 
40 C J p 113 note 99 
54 Ark—Sebastian Building & 
Loan Ass'n v Minten, 27 S W 2d 
1011, 181 Ark 700 

Idaho—Oorpos Jnru dtad in Parker 
V Northwestern Inv Co, 265 P 
307. 309, 44 Idaho 68 
Ind —^Robert Hixon Lumber Co v 
Rowe, 149 NE 92. 83 IndApp 508 
40 C J p 113 note 1 

56. Idaho —Corpus Jnns cited In 
Parker v Northwestern Inv Co, 
255 P 307, 309, 44 Idaho 68 
N T —Petrillo v Pelham Bay Park 
Land Co, Inc, 196 NTS 124, 119 
Misc. 146 

56. Idaho—^Parker v Northwestern 
Inv Co, 266 P 307, 44 Idaho 68 

57. Ark —Sebastian Building & 
Loan Ass’n v Minten. 27 SW2d 
1011. 181 Ark 700 

68. Idaho —^Bolse-Pavelte Lumber 
Co V Bickel. 246 P. 92, 42 Idaho 
245, 45 ALR 576 

69. Pa—Connolly v Pennsylvania 
Co for Ins on Lives & Granting 
Annuities, 70 Pa Super 614, fol- 
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expressly requires or obligates the purchaser to 
erect certain buildings or make certain improve¬ 
ments, the interest of the vendor becomes subject to 
the liens of persons furnishing labor and materials 
for the buildings or improvements,®® even though 
the vendee forfeits his contract,®! it being consid¬ 
ered that the vendor consents to the improvements 
or makes the vendee his agent In such case a 
further stipulation in the contract of sale that any 
mechanic’s hen shall be subject to the vendor’s in¬ 
terest in the property does not destroy the vendor's 
consent,®^ nor is it sufficient to subordinate to the 


vendor’s rights the lien of a person furnishing ma¬ 
terial and work who is not in privity with either of 
the parties to the contract and who has no notice of 
the stipulation ®® However, in some cases stipula¬ 
tions limiting the right to create liens are given ef¬ 
fect.®® 

On the other hand, although there is some author¬ 
ity to the contrary,®^ generally where the improve¬ 
ments are not required to be made by the vendee 
under the contract of sale and where no authority to 
install them is otherwise given by the vendor to ei¬ 
ther the vendee or to his contractor,®® or where a 


lowed in HcBam v Smith, 70 Pa 
Super 517 

SD—Pinkerton v. Le Beau. 64 NW 
97, 3 SD 440 

€0 Idaho —^Hendrix v Gold Ridge 
Mines. 54 P2d 254, 56 Idaho 826 
—Boise Payette Lumber Co v 
Sharp. 264 P 665, 45 Idaho 611 
Iowa—^Darragh v Enolk. 254 NW 
22, 218 Iowa 686—Knapp v Bald¬ 
win. 238 NW 542. 213 Iowa 24— 
Schoeneman Lumber Co v Davis. 
205 NW 502, 200 Iowa 873 
Ky—Corpiu June qooted in Penney 
V Kentucky Utilities Co, 37 S W. 
2d 5. 7, 238 Ky 167 
Mo —Corpus Jons cited. In. Davis 
Estate V West Clayton Realty Co. 
89 SW2d 22. 27, 238 Mo 69 
Okl—Kerfoot v Neal. 81 P 2d 685. 
168 Okl. 1 

Tex —Corpus juris gnoted in Gugen- 
heim v Dallas Plumbing Co, Civ 
App. 42 SW2d 268, 271, reversed 
on other grounds Guggenheim v 
Dallas Plumbing Co . Com App . 69 
SW2d 105 
40 C J p 113 note 4 
Bxpress or implied ragulrement in 
contract that vendee erect improve¬ 
ment or building is sui&cient to sub¬ 
ject vendor’s interest to lien—T W 
Spinks Co v Pachoud Bros, 92 8W 
2d 50, 263 Ky 119 
Contract construed 
Contract reguiring purchaser to in¬ 
stall bathroom equipment was held 
not to contemplate installation of 
furnace with respect to mechanic’s 
lien—Ilten & Taege v Pflster, 211 
NW 407, 202 Iowa 838 
m Conneotioat 

(1) The rule of the text applies — 
Seipold V Gibbud, 148 A 328, 110 
Conn 392—^Hillhouse v Pratt, 49 A 
905, 74 Conn 113 

(2) In an early case, however, a 
mechanic’s lien for labor performed 
and materials furnished in the con- 
sti action of an impio\ement under 
a contract with one holding the real¬ 
ty under a contract to purchase, 
which provided for construction of 
the improvement as part of the con¬ 
sideration for the sale, was denied a: 
agamst the interest of the vendor — 


McGinniss v Purrington, 43 Conn 
113 

m Ohio 

(1) The rule of the text applies — 
Shannon Co v. Wurlitzer. 186 NE 
879, 45 Ohio App 191 

(2) It was held in an early case, 
however, that a contract of sale 
which provided that the vendor 
would convey the property to the 
vendee on the vendee’s erection of 
certain improvements and payment 
of the purchase price, but which did 
not contain an agreement by the ven¬ 
dee to erect the improvements men¬ 
tioned. did not constitute the vendee 
the agent of the vendor for the erec¬ 
tion of the improvements so as to 
subject the \*endor’s interest to a 
mechanic’s lien therefor—Lapham v 
Hansford, 27 Ohio CirCt 80 

In Washington 

CD The rule of the text applies — 
Newell V Vervaeke, 68 P 2d 488, 189 
Wash 144 

(2) In an early case, however, a 
mechanic’s lien was denied a claim¬ 
ant who furnished labor and materi¬ 
als at the request of a vendee un¬ 
der a recorded contract, which pro¬ 
vided that If the vendee expended 
certain amounts in the construction 
of specified improvements the vendor 
would convey the property to the 
vendee, where the vendee forfeited 
his rights by a failure to expend 
the amounts or construct the im¬ 
provements required —^Northwest 

Bridge Co v Tacoma Shipbuilding 
Co, 78 P 996. 36 Wash 333 

61. Idaho —Boise Payette Lumber 
Co V. Sharp, 264 F 665, 45 Idaho 
611 

Ky—Ckizpu Juxls quoted ia Penney 
V Kentucky Utilities Co, 87 S.W 
2d 5, 7, 238 Ky 167 

Tex—Oozpns Jnas quoted la Gugen- 
heim V Dallas Plumbing Co, Civ 
App, 42 SW2d 268, 271, reversed 
on other grounds Guggenheim v 
Dallas Plumbing Co, Com App, 69 
SW2d 105 
40 C J p 118 note 6 

32. Ky —^T W Spinks Co v Pa¬ 
choud Bros. 92 SW2d 60, 263 Ky 
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119—Penney v Kentucky Utilities 
Go, 37 P2d 5, 238 Ky 167 

Tex —Corpus Jnxis quoted la Gugen- 
heim V Dallas Plumbing Co. Civ 
App, 42 SW2d 268, 271, reversed 
on other grounds Guggenheim v 
Dallas Plumbing Co, Com App, 
59 SW2d 106 

40 C J p 113 note 6 

63. Idaho—^Hendrix v Gold Ridge 
Mines, 64 P 2d 264, 66 Idaho 326— 
Corpus Jons cited la Boise Pay¬ 
ette Lumber Co v Sharp, 264 P 
665, 4<5 Idaho 611 

Iowa—^Knapp v Baldwin. 238 NW 
642, 213 Iowa 24 

Mo —Corpus Juris cited la Davis Es¬ 
tate V West Clayton Realty Co, 
89 SW2d 22. 27. 338 Mo 69 

Or—^Drake v Riley, 9 P2d 130, 139 
Or 172 

Tex—Corpus Jtins quoted ia Gugen- 
heim v Dallas Plumbing Co, Civ 
App, 42 S W 2d 368, 271, reversed 
on other grounds Guggenheim v 
Dallas Plumbing Co, Com App , 59 
S W2d 106 

40 C J p 114 note 7 

64. NT —^Miller v Mead, 28 NB 
887. 127 NT 544, 13 LRA 701 

Tex —Corpus Jtixls quoted la Ougen- 
heim V Dallas Plumbing Co, Civ 
App, 42 SW2d 268, 271, reversed 
on other grounds Guggenheim v 
Dallas Plumbing Co, Com App , 69 
SW2d 105 

66. NT—Miller v Mead, 28 NE 
887, 127 NT 644, 13 LRA 701 

Tex—Corpus Juris quoted la Gugen- 
heim V Dallas Plumbing Co, Civ 
App, 42 S W 2d 268, 271, reversed 
on other gn^ounds Guggenheim v 
Dallas Plumbing Co , Com App, 59 
SW2d 105 

66. ICan —Chicago Lumber Co v 
Schweiter, 25 P 692, 46 K&d 207 

40 C J p 114 note 10 

67. Ill—Edward Hines Lumber Co 
V Great Lakes Chemical Works. 
237 Ill App 246 

68. Iowa—^Darragh v Knolk, 254 N. 
W. 22, 218 Iowa 686. 



57 C.JS. 


MECEANIC^ LIENS 


§ 72 


provision in the contract of sale merely authorizes, 
but does not require, the vendee to make improve¬ 
ments on the property,®® he is not, m doing so, the 
agent of the vendor, and the vendor’s estate or in¬ 
terest IS not subject to a lien for such improve¬ 
ments Where a vendor stipulates with his vendee 
for the improvement of land at the latter’s cost but 
the contract leaves it optional with the vendee as to 
whether he shall improve, the vendor’s title is not 
subject to a hen under the vendee’s contract for im¬ 
provements Also an agreement by the vendor to 
advance money to the purchaser to build does not 
alone render the vendor’s interest subject to a me¬ 
chanic’s hen ,‘^2 but, in connection with a stipula¬ 
tion requiring the vendee to build, it is sufficient for 
this purpose 78 

A provision in the contract of sale for the vendee 
to keep the premises in good condition and repair 
does not authorize the vendee to purchase and in¬ 
stall new equipment or make improvements so as to 
subject the vendor's interest to a mechanic’s hen 
therefor,74 particularly where the contract also pro¬ 
vides that the vendee shall not make any material 
alterations in the premises or create any hen there¬ 
on without the written consent of the vendor.7® 

Contract authorizing mortgage for improvements. 
Where the contract of sale expressly authorizes a 
mortgage by the vendee to raise money for the erec¬ 
tion of the building which should have precedence 
of the vendor’s hen for the purchase price, and the 
building IS erected without a mortgage being given, 
It has been held that mechanics’ hens to the extent 


of the authorized mortgage have precedence over 
the vendor's lien,7® as the vendee m the election of 
the building should be considered to such an extent 
the agent of the vendor.77 

(4) Lien on Improvement 

Under some statutes a lien for Improvements made 
by the vendee will attach to the improvement itself. 

Under some statutes, although a lien for improve¬ 
ments erected by the vendee will not affect the in¬ 
terest of the vendor, as discussed supra subdivision 
^ (3) (a) of this section, it will attach to the im¬ 
provement Itself, such as a building,78 in which case 
the hen will not be invalidated by the failure of the 
owners of the land to contract for the materials 
used 79 With respect to such building the hen will 
have precedence over any claim of the vendor,®* 
even though some injury to the realty may result 
from the removal of the building,®! or, under some 
statutes, the hen attaches to the building improved 
to the extent that the improvement increases its 
value ®9 In the absence of some statutory provi¬ 
sion, however, the hen cannot be enforced against 
the improvement to the injury of the vendor.®® 

§ 72. -Other Persons 

Various persons, including a purchaser at a Judicial 
sale before the deed is delivered, have been held not to 
have such ownership as will support a lien under contract 
with them. 

A purchaser at a judicial sale, before the deed is 
delivered, does not have such ownership as will 
support a hen under a contract with him,®® and this 


69. Mo —^Davia Estate v West 
Clayton Realty Go, 89 SW2d 22, 
838 Mo 69 

70. Ind —Courtney y Luce, 200 N B 
601, 101 IndApp 622 

Mo—Davis Estate v West Clayton 
Realty Co. 89 SW2d 22. 388 Mo 
69 

NJ—^Behr y Interlaken Const Co, 
147 A 499, 7 N J Misc 743 

71. Mo —^Westport Lumber Co v 
Harris, 110 SW 609, 131 MoApp 
94 

40 C J p 114 note 11 

75. NY—^Loonie v Hogan, 9 N.Y 
435, 61 AmD 683 

40 C J p 114 note 12 

73- Ohio —Shannon Co v. Wurlit- 
zer, 186 NE 879, 46 Ohio App 194 

40 C J p 114 note 18 

74i Iowa—^Darragh y Knolk, 254 N 
W 22, 218 Iowa 686 

Or—^Dyer y Thrift, 264 P. 428, 124 
Or 249 

76. Iowa—^Darragh y Knolk. 254 N 
W 22. 218 Iowa 686 

76. Iowa—Janes y Osborne, 79 N 
W 148, 108 Iowa 409 


77. Iowa—Janes y. Osborne, supra 
78 l Mich —Strand Lumber Co y 
Dostie, 246 NW 777. 260 Mich 
422—^Lazenby y Wright, 229 N 
W 487, 260 Mich 203 
Mo—Ctorpns Jams quoted la Lyvers 
y Rutherford, 80 S W 2d 729, 784, 
280 Mo App 921 
40 C J p 114 note 17 ' 

Lien on building alone generally see 
infra S 188 
m OUataoma 

(1) Lien for repair and Improve¬ 
ment of buildings on the premises 
at the time of sale will not be al¬ 
lowed—Pirtle v Brown, 284 P 898, 
141 Okl 227 

(2) Prior to 1923, at which time 
the statute was amended so as to 
authorize a lien on the building and 
improvements separate from the 
land where title to the land is not 
in the person contx cutting for the 
improvement, the statute precluded 
a person furnishing materials to a 
purchaser under a contract for title 
from obtaining a lien on either the 
land or the improvements without 
the written consent of the holder of 
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the record title—Rosell v Antrim 

Lumber Co, 281 P 221, 139 Okl 64 

79. Mich —Strand Lumber Co v 
Dostie, 246 NW 777, 260 Mich 
422 

80. Mich—^Lazenby v Wright, 229 
NW 437, 250 Mich 203 

Mo—Corpus jnru quoted In Lyvers 
y Rutherford, 80 SW2d 729, 734, 
230 MoApp 921 

40 C J p 114 note 18. 

81. Mont —Strltzel-Spaberg Lumber 
Co y Edwards, 144 P. 772, 60 
Mont 49. 

88. Ala—^Anniston Banking & Loan 
Go y Worsham, 149 So 91, 227 
Ala. 48 

83. Mont —^Dewey Lumber Co v 
McQuirk, 30 P 2d 475, 96 Mont 294 

40 C J p 114 note 20 

84. NY—^Robbins y Arendt, 28 N 
Y S 1019, 4 Misc 196, modified on 
other grounds 43 N E 165, 148 N.Y 
673. 
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IS also true as to an insurance company rebuilding 
a house to discharge its liability for one burned*® 
and a school district \Mth respect to school prop¬ 
erty 

§ 73. Form, Requisites, and Sufnciency 

a In general 
b Consent 

c Instance, request, permission, or priv¬ 
ity 

a. In General 

The right to a mechan'c’s lien under a particular con¬ 


tract depends on the nature of the contract, which must 
be valid and enforceable and bring the claimant within 
the terms of the law authorizing a lien. 

The right to a mechanic's hen under a particular 
contract, at the outset, depends on the nature of the 
contract and not on what is done under it In or¬ 
der to acquire a lien a claimant must show that the 
contract, as of the date of its making, brings him 
v ithin the terms of the law authorizing a hen ** 
The contract must be valid*® and enforceable 
The contract may be express,®^ or, except in juris¬ 
dictions or situations where the statutes contemplate 
that there shall be an expiess contract,®^ it may be 


85. Pa —^Bruner v Sheik, 9 Watts & 
S 119 

89. Colo —Florman v El Paso 
County School Dist No 11, 40 P 
469, 6 Colo App 319 
'Whether school buildings subject to 
ripchanics' liens sae the C J S 
tiLle Schools and School Districts 
§ 317, also 10 C J p 59 notes 63-6S 

87. Ill—Ley Fuel Co v "Weisman, 
265 Ill App 185 

Estoppel by allowing another to 
contract as owner see supra $57 
Necessity of 

Furnishing of materials see supra 
S 42 

Performance of. 

Contract see infra $ 96 
Services see supra $$ 34-39 
Requisites and sufficiency of contract 
of materialman or subcontractor 
with contractor see infra $ 113 

88. Ill—Ley Fuel Co v 'Weisman, 
supra 

40 C J p 115 note 28 
Agreement to lend money for Im¬ 
provement 

Agreement by person selling land 
to lend purchaser monejr to make j 
improvement thereon is not build¬ 
ing contract within statute giving 
person furnishing work and labor or 
materials lien on moneys due on con¬ 
tract in performance of which woik 
and labor or materials are furnished 
—Loonie v. Hogan, 9 NY 435. 61 
AmD 6S3 

89. Ala—Sturdavant v First Ave 
Coal & Lumber Co, 122 So 178, 
219 Ala 303 

Cal —Holm v Bramwell, 67 P 2d 114, 
20 Cal App 2d 332 

Or—^Potter v Davidson, 20 P2d 409, 
143 Or. 101, rehearmg denied 21 
P 2d 785, 143 Or 101 
40 C J p 115 note 29 
Contract bald Anhndiilent 
'^Tiere contract between landown¬ 
ers and carpenter provided that car¬ 
penter who was to supervise re¬ 
modeling of d\yelling house was to 
employ assisting workmen who were 
to be paid certain wages by owners, 
transactions by which workmen 
agreed to work for less and to pay 


the difference to carpenter were 
fraudulent —Sparhawk v Stevens, 91 
P2d 1116, 162 Or 375 
HlegaJ contracts 

(1) An illegal contract procured 
contrarj’ to law will not support a 
lien —^Holm v Bramwell, 67 P 2d 
111. 20 Cal App 2d 332 

(2) Lien claimant who engaged in 
concerted plan with assignee of lease 
to violate gambling laws by con¬ 
struction of impiovements for dog 
racing for gambling has been held 
not entitled to a lien—Denver Park 
& Amus«»ment Co v Kirchhof, 3 P 
2d 411, 89 Colo 399 

<3) Other authority, however, has 
held that the light to a hen Is not 
precluded because each of the par¬ 
ties in all probability knew that 
when all of the structures were 
completed dog races would be run, 
and that there would be betting on 
the races which would be illegal — 
McKeown Bros Co v Ogden Kennel 
Club. 269 Ill App 632 
UnlieexLsed contractor 

'Where materialman had no knowl¬ 
edge that construction contract was 
void because contractor had not ob¬ 
tained license, with respect to ma¬ 
terialman's right to enforce lien, 
owner was estopped to deny exist¬ 
ence of valid construction contiact, 
and register of contractors was not 
constiuctive notice as to who were 
licensed contractors —^Hunt v Doug¬ 
las Lumber Co, 17 P 2d 815, 41 Anz 
276 

Violation of zoning ordinanoo 
Ill—^Wolthausen v Lederer, 39 NE 
2d 71. 313 Ill App 143 
Written anthjorizatlon to m^terisl^ 
man under which he furnished lum¬ 
ber and building material was suffi¬ 
cient contract to support lien—^Mil¬ 
ligan V Happaport, 234 NW 166, 
253 Mich 120. 

90. Ala—^Richardson t. Little, 96 
So 144, 209 Ala 351 

Cal—^Holm v Bramwell, 67 P 2d 114, 
20 Cal App 2d 332 
40 C J p 116 note 30 

91. Ala —Becker Roofing Co y. | 
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Hanks, 155 So 360, 228 Ala 685— 
Sturdavant v First Ave Coal & 
Lumber Co, 122 So 178, 219 Ala 
303 

Del —"ES J Hollingsworth Co v 
Continental-Diamond Fiber Co , 175 
A 266, 6 WWHarr 303 
Ill—^Douglas Lumber Co v Chicago 
Home for Incurables, 43 N E 2d 
636, 380 Ill 87 

Iowa—Southern Surety Co v York 
Tire Service. 227 NW 606, 209 
Iowa 104 

Mont —Smith v Gunniss, 144 P 3d 
186, 115 Mont 363 

Neb —Barry v Barry, 26 N W 2d 1, 
147 Neb 758 

NC—^Honeycutt v Kenilworth De¬ 
velopment Co, 154 SE 628, 199 
NC 373 

Okl —^Rogers v Crane Oo, 68 P 2d 
620, 180 Okl 139 

Pa—Clothier v Kniflen, Com PI, 36 
LuzLegReg 241 

Tex —Morrison v State Trust Co , 
Civ App, 274 SW 841, reversed 
on other grounds State Trust Co 
V Morrison, Com App, 282 SW 
214 

40 C J p 116 note 32. 

ZnBtminentB oonstltiiting contract 
Building contract for the construc¬ 
tion of the improvement and the con¬ 
tractor's bond constitute the contract 
between the parties —Central Lum¬ 
ber Co v Schilleci. 148 So 614, 227 
Ala. 29—^David Lupton's Sons Const 
Co V Hugger Bros Const Co. 148 
So 610, 227 Ala. 26 

98. Wis —^Fraser Lumber & Man¬ 
ufacturing Co V Laeyendecker, 
9 N'W2d 97, 243 Wia 25 
40 C J p 115 note 33 
ZmprovamentB on realty of parent 
Children are not entitled to lien 
for money spent in improving realty 
of parent without expectation of re- 
imbuisement except as they might 
share in division of property on par¬ 
ent’s death, in absence of evidence 
of contract for reimbursement — 
Barry v Barry, 26 NW2d 1, 147 
Neb 768 

Instnunent held contract 
An instrument addressed to ma- 
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implied,^* or partly expressed and partly implied®^ 

It IS sufficient if work and materials are furnished 
and accepted,®® or there is a mere request to fur¬ 
nish materials which are accordingly furnished,®® 
or an employment and undertaking to do work 
which IS accordingly done,®^ or a substantial prom¬ 
ise to pay for materials to be furnished ®® Howev¬ 
er, a contract cannot be implied merely from the 
fact that the work is done on a building belonging 
to a person sought to be charged,®® and where the 
statute requires a contract, discussed supra § 52, 
mere knowledge on the part of the owner is not 
sufficient 1 Where a contractor is doing business 
under a trade name other than his own, a contract 
made with him in such name shows that he is the 
real party in interest and entitled to a lien 2 

Under some constitutional and statutory provi¬ 
sions, m order for a hen to be acquired against a 
homestead for improvements placed thereon, the 
contract must expressly pledge the homestead by 
giving a hen thereon, and a contract merely for the 
improvement is insufficient for the acquisition of a 
hen thereon 3 

Joint or separate conttaci It is immaterial to 
the establishment of a hen claimed against separate 
lots and the improvements on each for materials 


furnished and used in the erection of such improve¬ 
ments at a time when the lots were owned by the 
same person whether a joint contract for all the im¬ 
provements or a separate contract for each was en¬ 
tered into between the builder and the owner.^ 

Subsequent contract The property is subject to 
a hen where, although the original contractor fails 
to complete the building and his surety secures an¬ 
other contractor to complete it, the owner joins in 
the contract with the second contractor,® and, in ad¬ 
dition, subsequently acts as though he had actually 
procured the completion of the building through the 
agency of the second contractor.® 

b. Consent 

(1) In general 

(2) Conditional or qualified consent 
(1) In General 

In order to constitute consent of the owner on which 
a mechanic’s lien may be based, there must be such a 
meeting of the minds as to make it fairly apparent that 
the parties intended the same thing in the same sense. 
Ordinarily such consent may be express or implied. 

The word "consent,” as used in statutes allowing a 
mechanic’s hen to be predicated on consent of the 
owner, does not import a contract^ or make the hen 
dependent on the ordering of the work by the own- 


terialman and signed by owner stat¬ 
ing that money had been deposited 
by owner to be paid to materialman 
on owner's acceptance of materials 
furnished constituted a contract be¬ 
tween owner and materialman — 
Fraser Lumber & Manufacturing Go 
V Laeyendecker. 9 NW2d 97, 243 
Wis 26 

Ownev of realty 

Mechanic's lien does not extend to 
the interest of owner in land m ab¬ 
sence of express agreement between 
owner and lienor—^Delap v Parcell, 
283 NW 306, 230 Wis 162 

93. Ala—^Becker Roofing Co v 
Hanks, 166 So 860, 228 Ala 686— 
Sturdavant v Elrst Ave Cbal A 
Lumber Co, 122 So 178, 219 Ala 
303 

Del —E J Hollingswoi th Co v Con¬ 
tinental-Diamond Fiber Co, 175 
A 266, 6 WWHarr 303 
Fla —Spinney v Sanford-Orlando 
Kennel Club, 166 So 569, 123 Fla 
113 

Ill—Douglas Lumber Co v Chica¬ 
go Home for Incuzablea, 48 NE2d 
635, 880 Ill 87 

Iowa.—Southern Surety Co. v York 
Tire Service, 227 NW. 106, 209 
Iowa 104 

Moat—Smith ▼ Gunniss, 144 P 2d 
186. 115 Mont. 363 

Neb—Barry v Barry, 26 NW2d 1, 
147 Neb 758 
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N G —Honeycutt v Kenilworth De¬ 
velopment Co, 154 S E 628, 199 
NC 373 

Okl —Rogers v Crane Co, 68 P 2d 
520. 180 Okl 139 

Pa—Clothier v Kniffen, Com PI, 36 
Luz Leg Reg 241 

Tex —^Morrison v State Trust Co . 
Civ App, 274 S W 341, reversed 
on other grounds State Trust Co 

V Mornson, Com App, 282 SW 
214 

Wyo—Corpus Jliris edted In. Jordan 

V Natrona Lumber Co, 76 P 2d 
378, 886, 52 Wyo 893 

40 C J p 116 note 84 

Where express ooatrset void 
Where contractor, whose express 
contract is void for Impossibility of 
performance is entitled to recover 
on quantum meruit, his hen is sup¬ 
ported by the Implied contract — 
Smith Engineering Co v Rice, CC 
A Mont, 102 F 2d 492, certioran de¬ 
nied Rice V Smith Engrmeenng Co, 
59 set 1084, 807 US 687, 83 L Ed 
1519, rehearing denied 60 S Ct 68, 
two cases, 308 U S 632, 84 L Ed 527 

Where material furnished directly 
Express contract is not necessary 
for lien where material is furnished 
direct to lot owner and afterward 
used for his benefit thez^n —^Na¬ 
tional Loan & Exchange Bank of 
Columbia v Argo Development Co, 
139 S E 183, 14L S C 72 
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94. Ill—^Driver v. Ford, 90 III 595 
40 C J p 115 note 36 

95. Pa —Carey v Seifert, 44 Pa. 
Super 677 

98. NY—^Henderson v Wasserman, 
12 NYS 161, 58 Hun 608 

97. Tenn—Barnes v. Thompson, 2 
Swan 313 

40 C J p 115 note 88 
9& N Y —Richardson & Boynton Co 
V Beid, 3 NYS 224, 50 Hun 606. 

99. Kan—Stout v McLacdilm, 16 P. 
902, 38 Kan 120 

1. N C —^Brown v Ward, 20 S E 2d 
324, 221 NC 344 
40 C J p 116 note 42 
8L Wash —Littell v Saulsberry, 82 
P 909, 40 Wash 660 

3. Utah —^Volker-Skowcroft Lum¬ 

ber Co V Vance, 88 P 896, 82 Utah 
74, 126 Am SR 828 

4. Md—Caltnder v. Isberg, 130 A. 
63, 148 Md. 667 

5m WVa—^Pittsburgh Steel Prod¬ 
ucts Co V Huntington Masonic 
Tezziple Assoc, 94 SE 127, 81 W. 
Va 222 

6. WVa—Pittsburgh Steel Prod¬ 
ucts Co V Huntington Masonic 
Temple Assoc, supra 

7. NY —Wyatt v Lortscher, 216 N. 
YS 671, 217 AppDiv 224 

"Consent'* defined generally see 16 
CJ.S p 979 note 69-p 982 note T7. 
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er* It does, however, import a voluntary act® and 
implies a power of choice^® and the exercise of the 
will in respect of the subject matter thereof a 
power to authorize^® and prevent an agreement 
to that which could not exist without such consent 
While such a meeting of the minds as is necessary 
to the making of a contract is not required,^® there 
must be such a meeting of the minds as to make it 
fairly apparent that the parties intended the same 
thing in the same sense 

There must be a compliance with any statutory 
requirements as to the manner and form of the own¬ 
er's consent to the contract or improvement The 
consent of the owner may be either express^® or 
implied.!® Where there is no express consent, the 
facts from which the inference of consent is to be 


drawn must be such as to indicate at least a willing¬ 
ness on the part of the o\vner to have the improve¬ 
ments made,®® or an acquiescence in the means 
adopted for that purpose, with the knowledge of the 
■object for which they are employed.®! The consent 
contemplated as sufficient for the acquisition of a 
lien is affirmative in nature and must be an affirma¬ 
tive factor in procuring the improvement ®® In 
order to constitute consent, at least where the owner 
is not in possession and control of the premises,®® 
something more is required than a vacant or neu¬ 
tral attitude,®^ mere knowledge on the part of the 
owner that an improvement is being made®® partic¬ 
ularly where the owner has no power to prevent the 
improvement,®® mere acquiescence in the erection or 
alteration, with knowledge,®^ failure to object,®® 
or a mere inactive consent.®® However, where the 


a. NY —C Wilson's Plumbing' Shop 
on Wheels v Trustees of Dart¬ 
mouth College, 6 NY.S2d 671, 168 
Misc 376 

9L NT—Wyatt ▼. Lortscher, 216 N 
TS 671, 217 AppDiv 224 

10. NY—McNulty v Offerman. 126 
N.TS 755, 141 AppDiv 730 

SC—Mets V. Critcher, 68 SD 627, 
86 SC 348 

11. NY.—^McNulty v Offerman, 126 
NTS 765, 141 AppDiv 730 

IS. NY—Mosher v. Lewis, 31 NY 
S 433. 10 Misc 373 
40 C J p 116 note 50 
18. NY.—^Mosher v. Lewis, supra 
SC—^Metz V. Critcher, 68 SE 627, 
86 S a 348. 

14. Me—Corey ▼. H P Cummings 
Gonstr Co, 106 A 405, 118 Me 34 

SC—^Metz Cntcher, 68 SE 827, 

86 SC 848 

15. Conn—^Huntley v. Holt, 20 A 
469, 58 Conn. 445, 9 LILA 111 

18L Conn—^Huntley v. Holt, supra. 
40 C J. p 116 note 65. 

17. Ey.—Cmeinnati Stucco Go. v 
North Kentucky Fair, 291 S W. 715, 
218 Ky. 493. 

1& Ga.—Georgia State Sav Ass'n 
V. Wilson, 6 SE2d 14, 189 Ga 
21—^Williams v Brewton, 162 SE 
441, 170 Ga. 164 

N Y —^Auerbach v. Alland, 196 N.Y S 
145. 

Wntten oonsent 

Where a statute requires the con¬ 
sent of the owner to be in writing. 
It has been held that the writing 
must unequivocally express such an 
intent —^Behr v. Interlaken Const 
Co, 147 A. 499, 7 NJMisc 743 
ISm Ga —Georgia State Sav Ass’n 
V. Wilson, 5 S E 2d 14, 189 Ga. 21— 
Williams V Brewton, 152 SE 441, 
170 Ga. 164. 

40 CU p 116 note 67. 


Annexatioa to realty 
Purchaser who annexed to realty 
materials furnished former owner 
could not deny consent to furnish¬ 
ing of such materials—^Rapid Fire¬ 
proof Door Co V Largo Corporation. 
154 NE 531, 243 NY 482, motion 
denied 154 NE 898, 244 NY 563 
Condnet of owner 
Consent may be implied from the 
conduct of the owner indicating will¬ 
ingness that improvements be made 
—Majestic Tile Co. v Nicholls, 291 
NYS 551, 161 Misc. 231. 

Oonsent held shown 
NT—Sullivan v O’Dea Realty Cor¬ 
poration, 274 NYS 760, 153 Misc 
634 

80- NT.—^National Wall Paper Co 

V Sire, 67 NE 293. 168 NT 122 

40 C J p 116 note 68 | 

21. NT—Cowen v Paddock, 33 N 
E 154, 137 NY 188 
I 40 C J p 116 note 59. 

28. Ga—Georgia State Sav Ass’n 

V Wilson, 6 SE2d 14, 189 Ga 21 
NY—^P Delany & Co v Duvoli, 16 

NE2d 364, 278 NY 328, motion 
demed 298 NYS 1004, 262 App 
Div 749, reargument denied P De¬ 
laney & Co v Labes, 17 NE2d 
186, 278 NY. 716, and 18 NE2d 
314, 279 NT. 686—Wyatt v. Lort- 
scher. 216 NTS 671, 217 AppDiv 
224 — C Wilson's Plumbing Shop 
on Wheels v Trustees of Dart¬ 
mouth College, 6 NYS 2d 671, 168 
Misc. 376—Sullivan v. O’Dea Real¬ 
ty Corporation, 274 N.TS 760, 163 
Misc 634—Smith v Vara, 241 N 
YS. 203, 186 Misc 500—^Kolkmcbn 
V. Eshelman. 280 N.TS. 91, 132 
Misc. 428 

40 C J p 116 note 60 

33m N Y —C Wilson’s Plumbing 

Shop on Wheels v. Trustees of 
Dartmouth College, 6 N.Y S 2d 671, 
168 Misc 376 


8^ NT—Sullivan v O’Dea Realty 
Corporation, 274 NYS 760, 168 
Misc 634—Smith v Vara, 241 N T 
S 202. 136 Misc 600 
40 C J p 116 note 61 

25. Ga—^Rutland Contracting Co v. 
Sallie E Gay Estate. 18 S E 3d 835, 
193 Ga 468—Georgia State Sav 
Ass’n V. Wilson, 5 S E 2d 14, 189 
Ga 21 

La—Boutte & Courrege v Derokay, 
App, 168 So 89 

NT—Sullivan v O’Dea Realty Cor¬ 
poration, 274 NYS 760, 163 Misc. 

684— Smith v Vara, 241 NYS 202, 
136 Misc 600 

40 C J p 117 note 64 

86. NT—^Vosseller v Slater, 49 N 
YS 478, 26 AppDiv 368 
40 C J p 117 note 66 

27. NT —Delany & Co v Duvoli, 
16 NE2d 354, 278 NY 328, re- 
argument denied P Delaney & Oo 
V Labes, 17 NE2d 136, 278 NT. 
715, and 18 N E 2d 314, 279 N.Y. 

685— Sulhvan v. O’Dea Realty Cor¬ 
poration, 274 NYS 760, 163 Misc 
634—Smith v. Vara, 241 NTS 
302, 186 Misc 600 

40 CJ p 116 note 63. 

The passive acqulesoenee of an 
owner will not, in itself, entitle a 
person to a hen. 

Conn —^Bridgeport People’s Sav 
Bank v Palaia, 161 A. 626, 116 
Conn. 367 

N.Y—^Rice V Culver, 64 NE 761, 
172 NT. 60—C Wilson’s Plumbing 
Shop on Wheels v. Trustees of 
Dartmouth College, 6 N Y S 2d 671 
168 Misc 876. 

2a NT—Snuth v Vara, 241 NT.S. 
202, 186 Mmc 600. 

Presumption of consent ftom fkilure 
to give statutory notice see infra 

5 84 

2a Ind—^Better Homes Co v. Bhl- 
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owner is in possession and control of the premisesj 
consent may be found when he assents to improve¬ 
ments expecting to reap benefits from them^O or 
has knowledge of the making of the improvement 
and docs not object to it.®i Consent should not be 
implied contrary to the obvious truth where the 
owner is not estopped on equitable pnnaples to as¬ 
sert the truth Where the owner of land upon 
which an improvement is being erected by a third 
person, on knowledge thereof, expressly prohibits 
the continuance of the work, he certainly cannot be 
considered as consenting to the continued work on 
the improvement.®® 

Homestead. Under some statutes, in order for a 
mechanic’s hen to be acquired on a homestead, the 
consent of the wife to the contract for the improve¬ 
ment must be given in the same manner as is re¬ 
quired in making a sale and conveyance of the 
homestead-®^ 

(2) Conditional or Qualified Consent 
A> a general rule the consent of the owner to the Im¬ 
provements for which a mechanic's lien is claimed must 
be absolute and unconditional. 

As a general rule the consent of the owner to the 
improvements for which a mechamc’s lien is claimed 
must be absolute®® and not clogged with conditions ®® 
A consent conditioned on the doing of the work 
without any expense or payment on the part of the 
owner is in effect a protest against the domg of the 
work at his expense.®^ The mere general consent 
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on the part of the owner that a third person may 
make alterations, etc, on the premises at his own 
expense, the particular alterations, etc, not being 
speafied, does not show his consent to alterations, 
etc., thereafter made so as to subject his interest to 
mechanics' liens therefor.®® However, where the 
consent of the owner is to the making of particular 
improvements, a qualification that his interest shall 
not be subjected to liens therefdr will not prevent 
the hens from attaching,®® especially where the per¬ 
son claiming a lien for material furnished or labor 
performed was ignorant of such qualification,or 
where the owner had actual knowledge of the mak¬ 
ing of the improvement and expressed his satisfac¬ 
tion therewith 

c. Instance, Bequest, Permission, or Privity 

Material furnished or labor performed with the per¬ 
mission, consent, or knowledge of the owner is not at 
his instance or request, and mere knowledge of the 
improvement or contract therefor Is not sufficient to 
create a lien under a statute authorizing a lien where 
the owner knowingly suffers or permits the improvement. 
Under a statute authorizing a lien by persons in privity 
with the owner, a primary obligation by the owner to pay 
for the material furnished or labor performed is required. 

Under a statute authorizing or requiring, in order 
for a lien to be acquired, that material be furnished 
or labor be performed at the mstance or request of 
the owner, labor performed or material furnished 
with the permission, consent, or knowledge of the 
owner is not at his request so as to subject his in¬ 
terest to a lien A hen has been held to arise. 


debrand Hardware Cb., 171 NB 
321, 202 Ind S 
40 C J p 116 note 62 
Antluizity and dlreotton of ownmr 

(1) It IS necessary in order for a 
hen to attach to real estate for ma¬ 
terial used in a building erected 
thereon that such material should 
be furnished by the authority and 
direction of the owner—Snelling v 
Wortman, 24 NB2d 791, 107 Ind 
App 422—^Abrams v. Silver, 1 NB 2d 
286, 102 Ind App 97—Courtney y 
Luce. 200 KB 501, 101 Ind App 622 
—^Robert Hizon Lumber Co v Rowe, 
149 NB 92, 88 Ind App 608 

(2) The lien may attach If the 
owner of the realty Is active and In¬ 
strumental in having the improve¬ 
ment made.—Snelling v. Wortman, 
supra. 

Active ooBMLt held staown 
Ind—^Better Homes Co. v. Hilde¬ 
brand Hardware Co, 171 N B 821, 
202 Ind. 6 

90m NT—Wyatt v. Lortscher, 216 
NTS 671, 217 AppDiv 224—C 
Wilson’s Plumbing Shop on Wheels 
V Trustees of Dartmouth College, 
6 NTS 2d 671, 168 Misc 876 
40 CJ. p 116 note 60 [c] (1) 


31. Gtai —^Macarthy v Ross Co, 164 
SB 914, 41 GaApp 768 
as. NT—Sullivan v O’Dea Realty 
Corporation, 274, NTS. 760, 163 
Misc 634 

40 C J p 117 note 66 
Estoppel see supra 5S 67, 63, 66, 71 
83. N T —Cowen v. Paddock, 17 N T 
S 387, 62 Hun 622, affirmed 33 N. 
B 164, 187 NT 188 

34. Tex—Sommers v Stout, Com 
App. 44 S W 2d 901—Standard Sav¬ 
ings & Loan Ass'n v Davis, Civ 
App, 86 S.W 2d 888, error refused 
—Guaranty Const Co v Atwood, 
Civ App, 43 S W 2d 159, reversed 
on other grounds, Atwood v. Guar¬ 
anty Const Co, Com App, 63 S 
W2d 686 

35. N J —^Behr v Interlaken Const. 
Co, 147 A 499, 7 NJMisc 743 

40 C J p 117 note 68 
SSL NJ—Hervey V Gay, 42NJLaw 
168—Smith V. Gay, 8 NJLaw J. 
145. 

Befnssl to aodoiesoe la oonditloa 
A condition that payment is not 
to be made unless water in sufficient 
quantity is obtained Is not a part 
of a contract for dnllmg a well 
where^ although the owner desired 
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to make such condition a part of 
the contract, the contractor refused 
to acquiesce therein and, after such 
refusal, was allowed to enter on and 
prosecute the work—Benne v Sta- 
pish, 122 P 1002, 68 Wash 204 
37. Wis—Clark v North, 111 NW 
681, 181 WiB 599. 11 LRA.NS, 
764, 11 Ann Cas 1080 
3B. NT—^Hankmson v Vantine, 46 
NB 292. 152 NT 20—G Wilson's 
Plumbing Shop on Wheels v Trus¬ 
tees of Dartmouth College, 6 N T S. 
2d 671, 168 Misc 376 
Provision in lease for improvements 
at expense of tenant see supra | 
66 c. 

33. NT—Miller v Mead, 28 NB. 
387, 127 NT 544, 13 LRA 701 

4iOb NT—Schmaltz v Meadi 26 N. 

B 261, 125 N.T 188 
ND—^Viker v Beggs, 208 NW. 888, 
63 ND 858 

41. NT—National Wall Paper Co 
V Sire, 57 NB 298, 168 N.T. 122. 

40. Idaho—^Parker v Northwestern 
Inv Co, 255 P 807, 44 Idaho 68 
Presumption of request from fail¬ 
ure to give statutory notice see 
Infra i 84. 
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however, under such a statute, where materials are 
furnished on the credit of the owner and in ignor¬ 
ance of the fact that another person has an inde¬ 
pendent contract to erect the building ^8 “Know¬ 
ingly suffer or permit,” as used in some statutes, does 
not comprehend mere knowledge of the improve¬ 
ment of the property^^ or of the contract therefor,^5 
but requires something more,^® as, for example, 
some willful inducing act^^ or silence, amounting to 
a legal fraud, where there is a duty to speak 

Privity, Under some statutes mechanics* hens for 
labor or material may be acquired either by persons 
in privity with the owner^® or by persons not m 
privity with the owner,®® but unless the prescnbed 
notice is given the owner, as discussed infra § 121, 
privity between the owner and the claimant is es¬ 
sential to the establidiment of the lien®i WTiere 
privity exists with the owner a lien is acquired by 
the performance of labor or the furnishing of ma¬ 
terials on the property,®® 

As used in such statutes “privity” is not employed 
in its common-law sense®® It means a partaker; 


persons connected together or having a mutual in¬ 
terest in the same action or thing ,®4 and imphes 
special or particular knowledge, showing active con¬ 
sent or concurrence®® It contemplates that there 
shall be a direct relationship between the owner and 
the lien claimant with respect to the furnishing of 
the materials or performance of labor so that a pri¬ 
mary and direct liability on the part of the owner to 
pay for them will arise ®® Privity exists only when 
claimant in furnishing the matenals or performing 
the labor has acted on the owner’s obligation, ex¬ 
press or implied, to pay therefor as a primary debt¬ 
or,®*^ and not a& a secondary debtor or surety®® 
Pnvity of contract between the owner and claimant 
must exist,®® and it will not arise from mere knowl¬ 
edge on the part of the owner that claimant is per¬ 
forming labor for, or furnishing materials to, the 
contractor,®® or from a relation of direct contractu¬ 
al privity between the contractor and the owner,®! 
or out of a requirement by the owner that the con¬ 
tractor pay for materials before the owner pay 
him ®2 


43. Or—^Heacock ▼. Loder, 211 F. 
950, 106 Or 323 

44. Pa—Meila v McCuean, 18 Pa 
DisL 675 

45. Pa.—Fluke v haag, 128 A 663, 
283 Pa. 64 

43. Fa.—^Meila ▼. McGuean, 18 Pa. 
Diet 675 

40 C J. p 117 note 80 

47. Fa—^Meile v McCuean, supra. 

48. Pa.—Meile ▼. McCueaii, eupreu 

40 C.J p 117 note 83 

49l Fla—^Tallahassee Variety Works 
▼. Brown, 144 So 848, 106 Fla 
599—^Anderson Mill & Liumher Co 
V. Clements, 134 So 588, 101 Fla. 
533 

60u Fla—^Anderson Mill & Lumber 
Go Y. Clemente, supra 

51. US—Stowers v. Wheat, GC.A 
Fla., 78 F 2d 25 

Fla.—^First Nat Bank y Southern 
Lumber & Supply Co, 145 So. 694, 
106 Fla. 821. 

62. US—Frank T Budgre Co. y. 
Hortt, CCA.Fla, 32 F.2d 167. 

Fla—Tallahassee Variety Works y 
Brown. 144 So 848. 106 Fla 599— 
Anderson Mill A Lumber Co y 
Clements, 134 So 588, 103^ Fla 
623—^Bowery y Babbit, 128 Sol 
801, 99 Fla 1151 

53L Fla—SpinneY y Sanford-Orlan- 
do Kennel dub, 166 So 559, 123 
Fla 113—^First Nat. Bank v South¬ 
ern Lumber & Supply Go, 145 So 
594, 106 Fla 821—^Taylor v Per- 
roman Properties, 139 So. 149, 103 
Fla 860—warms y. Bass, 80 So 
614, 76 Fla 583. 


•‘Pnvity” defined senerally see the 
C J S definition Privity also 60 C 
J. p 404 note 23-p 409 note 36 
54k Fla—Spinney v Sanford-Orlan- 
do Kennel Club. 166 So 659, 123 
Fla 113—Taylor y Ferromaji 
Properties, 139 So 149, 108 Fla 
960. 

AS ansinsr from oontzact 
It has been stated that those m 
pnvity with the owner are such as 
have a matenal or successive rela^ 
tionship with him to the same thins, 
nsht of action, or property which 
does not arise hy contract between 
them, and that it may arise by con¬ 
tract or conveyance to them by 
others.—Anderson Mill & Lumber 
Co V Clements, 134 So. 588, 101 
Fla 623 

55. Fla—Spinney v. Sanford-Orlan- 
do Kennel Club, 166 So 559, 123 
Fla 113—First Nat Bank- v. 
Southern Lumber & Supply Co, 
145 So 594, 106 Fla 821—Taylor 
Y Ferroman Properties, 189 So 
149, 103 Fla 960—^Harper Lumber 
& Mfs Co V Teata 125 So. 21, 
98 Fla 1055—^Wanns v. Bass, 80 
So. 514. 76 Fla 583. 

56L Fla—Harper Lumber ft Mfs 
Co. Y. Teate, 126 So 21, 98 Fla 
1055. 

Subsegiuiiit promlM by the owner 
I to pay for matenals previously fur^ 

I nlshed the contractor on the con¬ 
tractor’s credit cannot operate re¬ 
troactively to create a state of priv¬ 
ity between the owner and material¬ 
man which did not exist at the time 
the materials were furnished.— 
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Harper Lumber ft Mfs Co v Teate, 
supra 

57. Fla—^First Nat Bank v South¬ 
ern Lumber ft Supply Co, 145 So 
594, 106 Fla 831—^Hiarper Lumber 
ft Mfs Co r Teate, 126 So 21, 98 
Fla. 1055. 

681. Fla—First Nat Bank v South¬ 
ern Lumber & Supply Co, 146 So 
694, 106 Fla 821—^Harper Lumber 
ft Mfs Co Y Teate^ 126 So 21, 
98 Fla 1055 

69. Fla—^Flrst Nat Bank v. South¬ 
ern Lumber ft Supply Co, 145 So 
594, 106 Fla 821—Tallahassee Va- 
nety Works v Brown, 144 So 848, 
106 Fla 599 

60. Fla—^First Nat Bank v. South¬ 
ern Lumber & Supply Co, 145 So 
594, 106 Fla 831—Tallahassee Va- 
nety Works v Brown, 144 So 848, 
106 Fla 599 

61. Fla—First Nat. Bank y South¬ 
ern Lumber ft Supply 0>, 145 So 
594. 106 Fla 821—TaUahassee Va- 
nety Works v. Brown, 144 So. 848, 
106 Fla 599 

68. Fla—^First Nat Bank v. South¬ 
ern Lumber ft Supply Co, 146 So 
594, 106 Fla 82L 

OoBtaaotoc’s BdsappUoatloiL of pay- 

Fact that contractors, mort- 

! sas« for contract price and assiSQ- 
I ins mortgase as security for loan 
as to be used for materials, did not 
so use funds obtained, will not en¬ 
title materialman to hen —^First Nat 
Bank v. Southern Lumber ft Supply 
^Co.^ supra. 
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§ 74. -Time and Place of Making 

A mechanic’! lien may be acquired under a cont'^act 
made outside the state. Under various statutes the con¬ 
tract under which the lien arises must have been made 
before the work was done or materials were furnished in 
order that a mechanic’s lien may be acquired either on 
property generally or on a homestead. 

In the absence of a statutory provision to the con¬ 
trary, a mechanic’s hen may be acquired for work 
done or materials furnished pursuant to a contract 
made outside the state ® 3 Under some statutes it 
has been held that a hen cannot be acquired for ma¬ 
terials furnished or labor performed prior to the 
execution of the contract for the improvement pur¬ 
suant to which they are furnished or performed®* 
or prior to the execution of a written contract there¬ 
for,®® but under other statutes a contract made aft¬ 
er the work is finished may support the hen ®® 

Homestead property. Under some statutes, in or¬ 
der to support a hen on a homestead, the contract 
must have been made before the work was done or 
the materials furnished,®"^ and failure to comply with 
the requirements of the law cannot be waived or 
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ratified by any contract made after the material is 
furnished or the labor done.®® A contract for im¬ 
provements on a homestead need not be executed by 
the husband and wife at the same time, but the 
wife’s consent thereto may be to a contract already 
executed by the husband ®® 

§ 75. -Necessity of Writing 

It It not eaaential to the acquisition of a mechanic’s 
lien, unleaa required by statute, that the contract fop the 
improvement, or the owner’s content thereto, be in writ¬ 
ing; but under varioue statutes the contract or consent 
IS required to be in writing, either generally or in certain 
catet. 

In the absence of an express statutory require:- 
ment it IS not essential to the acquisition of a me¬ 
chanic’s lien that the contract with the owner under 
which the labor is performed or materials furnished 
shall be in writing Under vanous statutes, how¬ 
ever, It IS required that the contract be in writing, 
either generally"^! or in certain cases, as where the 
amount to be paid under the contract exceeds a 
specified sum.*^® 


as. N'T—Campbell v Coon, 44 NE 
300. 149 NT 650. 88 LRA 410 
40 C J p 117 note 86 
Nonreaidenta aa entitled to lien see 
supra i 7 

Place of ftimlshingr material see 
supra 8 42 

64. N J J D Loizeaux Lumber 
Co V Steinberg. 181 A 131, 102 
NJLaw 15 

"Wia—Fraser Lumber & Hanufactur- 
ing Co V Laeyendecker, 9 NW2d 
97. 2«3 Wis 25 

65. M:a88 —Lampaaona v Capriotti, 
4 NE2d 621, 296 Mass 34. 108 
ALR 430 

66. Tex.—^Mundine v Berwm, 62 
Tex 841 

67- Tex—Kepley v Zachry, 116 S 
W 2d 699, 131 Tex 654. opinion 
supplemented 121 SW2d 696, 131 
Tex 664—Davis v Peck, Wright, 
Pock ftiv Co, CivApp, 94 SW2d 
1245, error dismissed—Hill v Bn- 
sel CivApp. 89 SW2d 219, er¬ 
ror refused—^Ackerson v Farm & 
Home Savings & Loan Aas’n of 
Missouri, CivApp, 77 S W 2d 659, 
eiPOP lefuaed—Hicks v Wallis 
Lumber Co. CivApp, 70 S W 2d 
440—^Burton v Schwartz, Civ App, 
36 SW2d 1066, error dismissed 
39 CJ p 870 notes 4, 6-40 C J p 117 
note 87 

advaaoad by 

Fact that funds to Improve home¬ 
stead, advanced by bank prior to 
execution of contract, were not 
checked out and used until after 
mechanic s lien contract was exe¬ 
cuted 18 Immaterial and will not 
validate the lien—Lubbock Nat . 


Bank V Nickels, Tex Civ App, 63 S 
W2d 764 

Benewal of agreement 
Subsequent renewal and extension 
of original contract will not create 
a valid lien if the original contract 
did not establish a valid lien —^Hicks 
V Wallis Lumber Co, Tex Civ App, 
70 S W 2d 440 

68. Tex—Kepley v Zachry, 116 S 
W 2d 699, 131 Tex 664, opinion 
supplemented 121 8W2d 696, 131 
Tex 654 
ConveyaiLoe 

Conveyance by owner and wife to 
contractor after most of improve¬ 
ments had been finished and recon¬ 
veyance by contractor reserving lien 
did not create valid lien ageunst 
homestead—Burton v Schwartz, 86 
S W 2d 1066, Tex Civ.App, error dis- 
mused 

08- Tex —Grammar ▼ Hesperian 
Bldg & Sav Ass’n. CivApp, 70 
S W 2d 220, error refused 

Ala—Becker Roofing Co v 
Hanks, 165 So 360, 228 Ala. 685 
Ill—Johns-Manville Corporation of 
Delaware v La Tour D’Argent Coi> 
poration, 277 Ill App 603 
Ky—Ohio Oil Co v Smilh-Haggard 
Lumber Co, 156 SW2d 111, 288 
Ky 278 

Mont—Smith v- Gunniss, 144 P2d 
186, 115 Mont 868 

Okl —^Lewis V Red, 162 P 2d 690, 194 
Okl 432—^Deka Development Co 
V Fox. 89 pad 148, 170 Okl 228— 
Whitfield V Prensley Bros Lum¬ 
ber Co, 288 P 985, 141 Okl 44— 
T J Stewart Lumber Co v Derry, 
258 P 486, 122 Okl 208 
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—Gugenheim v. Dallas Plumb¬ 
ing Co, CivApp, 42 SW2d 268. 
reversed on other grounds Guggen¬ 
heim V Dallas Plumbing Co, Com 
App, 69 SW2d 105 
40 C J p 117 note 89 
Oontrsot may be special or pard 
Neb—^Barry v Barry, Neb, 26 N'W. 
2d 1. 147 Neb 768 

71- Mass—Lampasona ▼ Capriotti, 
4 NB2d 621, 296 Mass 84, 108 
ALR 480—Katauskas v Lonstein, 
164 NE 810, 266 Mass 29—Adams 
A Powers Co v Seder. 164 NE 
184, 257 Mass 453 
40 CJ p 118 note 90 
Contraot partly la VTritliig 

(1) Where a written contract la 
essential to the acquisition of a lien, 
a contract partly written and partly 
oral 18 not sufficient —Cook, Borden 
& Co v R Z L Realty Corpoiei- 
tion, 147 A 891, 60 RI 875 

(2) Oral modification of written 
contract whereby part of the work 
called for is eliminated does not pre¬ 
vent work and materials furnished 
under unchanged portion of contract 
from being furnished under a writ¬ 
ten contract —Lampasona v Capriot¬ 
ti. 4 NE2d 621, 296 Mass 34. 108 
ALR 430 

72. CoIoj—^A rmour ft Co of Dela¬ 
ware V MePhee ft McGinnlty Co, 
275 P 12, 85 Colo 262 
40 C J p 118 note 91 

WlW.11 

There can be no mechanic's lien 
apart from small claims for personal 
labor except for labor and material 
furmshed by virtue of written con¬ 
tract—^Lampasona v Capnotti, 4 
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Where, as discussed supra § 52, the consent of the 
owner to the improvement is sufficient to support a 
mechanic’s hen, under some statutes such consent 
must be in writing *^3 Such statutes, either express¬ 
ly or by construction, have been held to require the 
written consent of the owner where the labor is 
performed or the materials are furnished at the re¬ 
quest of, or under a contract with, another person,^^ 
such as a lessee^® or vendee under an executory con¬ 
tract to purchase Where, however, a statute 
grants a lien on the improvements separate from the 
real estate, the written consent of the lessor has 
been held unnecessary to the validity of the lienJ^ 

Homestead Under the constitutional or statutory 
provisions of some jurisdictions a written contract 
IS necessary where it is sought to subject a home¬ 
stead to a lien.7S 

Joint property of husband and wife. In some ju¬ 
risdictions a written contract is necessary to the 
acquisition of a lien on realty owned jointly by hus¬ 


band and wife.^s such as realtj” held by them as ten¬ 
ants by the entirety 3® or under an executory contract 
to purchase but in other jurisdictions the rule is 
othenvise.33 

Separate property of married woman Under 
some statutes,®® but not other statutes,®* a contract 
in writing is necessary where it is sought to reach 
the separate property of a married woman, and un¬ 
der some statutes, where the contract for the im¬ 
provement IS made by the husband, the wife’s con¬ 
sent thereto must be in writing in order that a lien 
may be acquired.®® 

§ 76. -Description of Land 

Where a statute so requires, the land on which the 
improvement Is to be erected or on which the work is 
to be done must be specified or described. 

Under some statutes the land on which the build¬ 
ing IS to be erected or the work done must be speci¬ 
fied or described.®® It has been held, where evi- 


N B 2d 621, 296 Mass 84, 108 A L R 
430 

jjx aofdalaaufc 

(1) Acta 1916 No 329 does not re¬ 
quire the contract to be reduced to 
wntina. regardless of the amount, 
but authorizes the privileae, whether 
the contract be written or verbal, 
provided the lien is recorded within 
the time prescribed by statute — 
Mercier v Munich, 120 So 623, 9 La. 
App 373—40 CJ p 118 note 91 [b] 
( 8 ) 

(2) Necessity for written contract 
under other statutory provisions see 
40 CJ p 118 note 91 [b] (1), (2), 
(4). (6) 

73- Ky—^Weir v Jarecki Mfg Co, 
72 SW2d 450, 254 Ky 738—Pen¬ 
ney V Kentucky Utilities Co, 87 
SW.2d 5, 238 Ky 167 
N J —^Behr v Interlaken Const. Go, 
147 A. 499, 7 NJ-Misc 743 
Wxlttsa contzact obliaatiner pur¬ 
chaser to repair and remodel hotel 
constitutes '^written consent of own¬ 
er”—^Penney v. Kentucky Utilities 
Co, 37 SW2d 6, 238 Ky 167. 

74b Ky—Ohio Oil Co v Smith-Hag*- 
gard Lumber Co, 166 SW2d 111, 
288 Ky 278—Oorpus Jtuds ofttad In. 
Cincinnati Stucco Co v North Ken¬ 
tucky Fair, 291 SW. 715, 218 Ky. 
493 

40 C J p 118 note 92 

75- Ky.—^Weir v Jarecki Mfg Co, 
72 SW2d 460, 254 Ky 788—Cin- 
cmnati Stucco Co v. North Ken¬ 
tucky Fair, 291 S.W 716, 218 Ky. 
498 

N J —Stein v. Pennsylvania Dock & 
Warehouse Co, 169 A 683, 10 NJ. 
Misc 668—^Harris v Bergamo, 148 
A 646, 7 N J Misc 1098. 


RI—^Elliott & Watrous v Harring¬ 
ton, 27 A 2d 338, 68 RI 237 

70. NJ—^Behr v. Interlaken Const 
Co, 147 A 499, 7 NJMisc 748 
Conditloa preoedsnt to juxlsdletiooL 
Under statutes so providing the 
courts may not proceed in behalf of 
materialman, where written consent 
of record owner of real estate in 
possession of purchaser under execu¬ 
tory contract of sale to creation of 
lien has not been given—JBtna Life 
Ins Co V S H Weakley Lumber 
Co, 246 P 560, 117 Okl 70 
Fersoa agaaiurfc whom Uen. asserted 
The text rule applies whether the 
hen is claimed to exist against the 
vendor or others claiming an inter¬ 
est in the real estate —iBtna Life 
Ins Co V S H Weakley Lumber 
Co. supra 

A v6indoE*B receipt on an agreement 
to sell realty perzmtting the pur¬ 
chaser to move a house thereon is 
a sufficient written consent to enable 
the mover to esUiblish a mechanic's 
lien on the realty for the cost of 
moving the house—G Van Howlmg 
& Sons V Ehetrys, 167 A 529, 11 N 
jMisc 549 

77. Okl —^Whitfield ▼. Frensley 

Bros. Lumber Co. 283 P. 985, 141 
Okl 44. 

7a Tex.—Kepley v. Zachry, 116 S 
W 2d 699, 131 Tex 554, opinion 
supplemented 121 SW2d 696, 131 
Tex. 554—Sommers v. Stodt, Com 
App, 44 S.W 2d 901—Standard 

Savings & Loan Ass'n v. Davis, 
Civ App, 86 SW2jl 833, error re¬ 
fused—^Beckner v. Bairett, Civ 
ApPm 81 SW2d 719, error dis¬ 
missed—^Hicks V. Wallis Lumber 
Oo, GivApp, 70 SW.2d 440—^Lub- 
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I bock Nat Bank v Nickels, Civ 
I App, 63 S W 2d 764—Guaranty 
Const Co V Atwood, Civ App, 43 
SW2d 159, reversed on other 
grounds Atwood v Guaranty Const 
Co, Com App, 63 8 W 2d 686 - 
Brown v Rice, Civ App, 290 SW 
784, affirmed Rice v Brown, Com 
App, 296 SW 496 
29 CJ. p 870 notes 2, 8-40 CJ p 
118 note 93 

79. Mich—Clawson Lumber Co v 
Gray, 246 NW 69, 261 Mich 173 

80. Mich —Colonial Bnck Co v 
Zimmerman, 239 NW 301, 255 
Mich 656—Sheldon v. Bremer, 132 
NW. 117, 166 Mich 678 

81. Mich —Clawson Lumber Co v 
Gray, 246 NW 69, 261 Mich 173 
Forferture of land contxaot subse¬ 
quent to purchase of materials for 
which hen is claimed will not en¬ 
able materialman to obtain lien — 
Clawson Lumber Co v Gray, supra. 

88; Ind—^Haehnel v Seidentopf, 114 
N E 422, 63 Ind App 218. 

40 C J. p 119 note 97 

83. N C—^Weathers v Borders. 28 S 
B 624, 121 N C 387 

80 CJ p 917 note 81-40 CJ p 118 
note 94. 

84. Ky—^Mingo Lime A Lumber 
Co V Parsley, 248 SW. 169. 197 
Ky 740. 

40 C J. p 118 note 95. 

85. Miss —Schiafflno v. Christ, 51 
So 646, 96 Miss 801. 

N J —Johnson v. Parker, 27 N.J Law 
239 

88. Ill—Burkhart v Reislg, 14 IlL 
589. 

40 C J. p 119 note 98. 
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dence aliunde the contract must be relied on in or¬ 
der to identify the property to be charged, that the 
contract is too general and indefinite to enable a 
hen to be acquired, at least as against third per¬ 
sons A contract is sufficient, however, if enough 
appears therein to identify the property ,88 and there 
IS authority which holds that an omission or mis¬ 
description may be cured by a correct description in 
the petition88 or an admission in the answer.88 
The contract need not describe the land in the ab¬ 
sence of statutory requirement 8^ 

§ 77. -Description of Improvement, La¬ 

bor, and Materials 

Although it is required under some statutes, under 
others it is unnecessary that the contract should describe 
in detail the improvement, labor, and materials for which 
a mechanic’s lien is sought. 

Under some statutes contracts have been held in¬ 
sufficient for vagueness and indefiniteness with re¬ 
spect to the improvement to be made,88 the material 
to be furnished,88 or the labor to be performed,84 
especially where it was sought to establish the hen 
as against a mortgage given after the making of the 
contract but before the performance of the labor 
or the furnishing of the materiaL8B Under other 
statutes, however, it is not necessary that the con¬ 
tract should describe in detail the work to be done 
and the improvements or repairs to be made ,88 and 
there is no requirement that the contract should be 
for a specific amount of labor or quantity of mate- 


§ 78 

rial, 87 or that the kind of materials to be used in 
making a contemplated improvement or portion 
thereof, 88 or every item furnished®® should be spe¬ 
cifically named at the time of making the contract 
Some,i but not other,® authorities consider the plans 
and speafications essential parts of the contract. 
The failure to file specifications for a portion of 
buildings constructed for a tenant whose lease pro¬ 
hibits the imposition of mechanic’s hens on the land 
will not enable the contractor to acquire a hen, 
where he had actual or constructive knowledge of 
the prohibition against hens contained in the lease.® 

§ 78. -Amount to Be Paid 

Under some, but not all, statutes. In order that a 
lien may be acquired, the contract for the Improvement 
must fix the amount due or to become due or provide for 
ita ascertainment with certainty. 

Under some statutes, in order that a hen may be 
acquired, the amount due or to become .due must be 
fixed in the contract^ although the prices for the 
various items need not be set forth in the written 
contract,® or the contract must be of such charac^ 
ter and on such terms and stipulations between the 
parties that the amount which may be earned under 
it may in some way be ascertained and determined 
with precision and certainty® However, in other 
jurisdictions a lien may be enforced, although a defi¬ 
nite amount to be paid was not expressly agreed on^ 
or stated in the contract *8 

Quantum mermt. Under some statutes it has been. 


87. La—Stamm-Scheele Mfg Co v 
Fontenot, 181 So 728, 171 La 614 
68. Tex—^Rose v Fort Worth Nat 
Bank, CivApp, 80 SW2d 618, 
error refused 
40 C J p 119 note 99 
Desosripttoflui ■nfftolent 

(1) Description of property by 
street, number, and city is sufficient 
—Ross V Fort Worth Nat Bank, 
supra 

(2) Other descriptions held suffi¬ 
cient see 40 CJr p 119 note 99 [a] 

89. lU—Clark v Manning, 90 111 
880 

40 C J p 119 note 1 

90. Ill—Bums V Lane, 28 IllApp 
604 

91. Cal—^Yancy v Morton, 29 P 
1111, 84 Cal 668 

40 C J p 119 note 8 

98. Mass—^Vamum v. Eogios, 128 
NE 678, 283 Maes. 264r-Wilder v 
French, 9 Gray 398 

93. Mass—^Varnum v Kogios, 128 
NB 678, 283 Mass 264 

9A Mass—Varnum v Eogioa, su¬ 
pra 

40 C J p 119 note 6. 


95. Mass —^Manchester t Searle, 
121 Mass 418. 

98. Tex—Miller v Standard Sav¬ 
ings & Loan Ass'n of Detroit, 
Mich, Civ App, 88 S W 2d 622, er¬ 
ror refused 

97. Ill—^Thielman v Carr, 76 Ill 
886 

40 C J p 119 note 8 

96. NM—^Hot Spnngs Plumbing & 
Heating Co v Wallace, 27 *P 2d 
984, 88 N M 8 

99. Tex —^Hollums ▼ Glenn, Civ 
App, 82 SW2d 731, error dis¬ 
missed—^Brown v Rice, Civ App , 
290 S W 784, affirmed Rice v 
Brown, Com App. 296 SW. 495 

40 C J p 119 note 9. 

Buffloient oompUaaijoe 

Statute requiring terms of con¬ 
tract for improvement on homestead 
to be set forth is complied with by 
a recitation that the material is of 
a specified value —^Brown v Rice, 
supra. . 

1. Cal—^Donnelly t Adams, 59 P 
208, 127 Cal 24 
40 C J. p 119 note 10 
Filing plans and specifications see 
infra i 82 


а. Tex—Standard Savings & Loan 
Ass'n V Davis, Civ App, 86 S W 2d 
333, error refused—^Harrop v Na¬ 
tional Loan & Investment Co, Civ 
App, 204 SW. 878 

3. N J —Stein v Pennsylvania Dock 
& Warehouse Co, 169 A 683, 10 
N J Misc 668 

4L Tex—^Brown v Rice, Civ App, 
290 S W 784, affirmed Rice v 
Brown, Com App , 296 S W 496 

40 CJ p 119 note 12 

Lien on homestead 

Tex—^Brown v Rice, supra. 

б . Tex —^Hollums v Glenn, Civ 
App, 82 S W 2d 781, error dis¬ 
missed. 

OL La—^Hibemia Bank & Trust Co 
V C F Knoll Planting & Mfg Co. 
63 So 288, 188 La 697 

40 C J p 119 note 18 

7- Wis —Hutchins v Bautch. 101 N. 
W 671, 128 Wls 894. 107 Am SR 
1014. 

40 C J p 119 note 14 

6 . Cal—Snell v. Bradbury, 78 P. 160, 
189 Cal 379. 
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held that there can be no lien for a quantum meruit 
performance in the execution of a contract for im¬ 
provements on a homestead unless there is such an 
express provision in the written contract pro\iding 
for the lien;9 but there is substantial authority to 
the eifect that a hen claimant who has justifiabl> 
abandoned full performance of his contract is enti¬ 
tled to a hen for the reasonable value of the work 
and materials furnished, as discussed mfra § 175 

§ 79- -Terms; Time of Pajnnent or Per¬ 

formance 

Where a statute so requires, the contract must set 
forth the terms thereof, or the time of payment or per¬ 
formance, in order for a mechanic's hen to be acquired. 
Under some statutes the contract must provide for pay¬ 
ment of the contract price in installments at specified 
times and m certain per cents or persons other than the 
contractor who perform labor or furnish materials may 
acquire a lien for the value thereof. 

A statute requinng, in the case of a homestead, a 
contract in-writing, settmg forth the terms there¬ 
of,^® means that the essentials of the contract shall 
be included in the written instrument and com¬ 
pliance with such requirement has been held suffi¬ 
cient where the essential elements of parties, con¬ 
sideration, and subject matter appear on the face of 
the contract, even though in somewhat general 
terms.1^ Under some statutes the written contract 
must set out the date when the work is to be fin¬ 
ished, and failure to do this prevents the lien from 
attaching The fact that the contractor agrees to 
give credit for a part of the contract price does not 
prevent him from acquirmg a lien for the balance 

Installments. Under the provisions of some stat¬ 
utes the contract price must by the terms of the con¬ 
tract be made payable in installments at specified 


times after the commencement of the work or on the 
completion of specified portions of the work or of 
the whole work,i5 and a certain part of the con¬ 
tract price must be made payable not earlier than a 
designated number of days after the final comple¬ 
tion of the contract ,1® and unless the contract con¬ 
forms substantially to these requirements persons 
other than the contractor who perform labor or fur¬ 
nish materials have a hen for the value thereof ir¬ 
respective of the contract pnee.^^ 

Contracts payable otherwise than in money. The 
right of a person who furmshes labor or materials 
pursuant to a contract with the owner to enforce a 
mechanic’s hen is not affected by the fact that by the 
terms of the contract the price w'as to be paid other¬ 
wise than in money, where the owner refuses to pay 
m the manner agreed on.^^ 

§ 80. -Inclusion of Nonlienable Items 

Nonhenable items cannot be rendered lienable by in¬ 
clusion in a contract with lienable items; and, although 
a hen may be acquired for lienable items under a severa¬ 
ble contract which contains both lienable and nonlienable 
Items, In the absence of a statute providing otherwise a 
hen may not be acquired where the contract it an entire¬ 
ty and indivisible. 

A nonlienable item cannot be rendered lienable 
by including it in a contract with other items which 
are lienable^® Furthermore a hen cannot be ac¬ 
quired under a contract which includes both lienable 
and nonlienable items where the contract is an en¬ 
tirety, for a gross sum, and is not divisible.*® How¬ 
ever, even though the contract includes both lien- 
able and nonlienable items, a lien may be acquired 
for the lienable items where the contract is sever¬ 
able and not an entirety,where there are separate 


9. Tex.—^Dupuy v Shilling, Civ 
App, 29S SW 934—Harrop v. Nar 
tional Loan & Investment Co of 
Detroit, Mich, Civ App, 204 SW 
878—^Paschall v Pioneer Savings 
ft Loan Co, 47 SW 98, 19 Tex 
Civ App 102 

10 . Tex—Standard Savings ft Loan 
Ass'n V Davis, Civ App, 85 S W.2d 
333. error refused 

40 C J p 119 note 17 

11. Tex—^Harrop v National Loan 
& Investment Co, Civ App, 204 S 
W 878 

40 C J p 119 note 18. 

Oontxacts lield to oontaln all es¬ 
sentials necessary to create a valid 
mechanic’s lien on a homestead.— 
Hollums V Glenn, Tex Civ.App, 82 
S W 2d 731, error dismissed—40 C J 
p 119 note 18 [a] 

1 & Tex—Standard Savings ft Loan 
Ass'n V. Davis, Civ App, 85 S W 2d 
338, error refused 


13 . Mass —^Katauskas v Lonstein, 
164 NB 810, 266 Mass 39—Adams 
& Powers Co v -Seder, 154 NE 
184, 257 Maas 453 

Time tor comidstioiL of work aaid 
payment therefor 

Ill—Concord Apartment House Co 
V O’Brien, 81 NE 1076, 228 Ill 
476 

40 C J p 119 note 19. 

14. Ala—^Tyler v Birmingham Re¬ 
alty Co.. 92 So 264, 207 Ala 210 

Stipulation for credit as waiver of 
lien see infra i 224 

15. Colo —Chicago Lumber Co. ▼ 
Newcomb, 74 P. 786, 19 Colo App 
265. 

40 OJ P 120 note 23 

ie~ Colo —Chicago Lumber Co v 
Newcomb, supra ” 

40 C J p 120 note 26 

17. Colo —Chicago Lumber Co v 
Newcomb, supra. 

40 C J p 120 note 26. 
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18. Cal—Schulte v Buben, 8 P2d 
848, 215 Cal 172, 81 ALR 764 

40 C J p 120 note 27 

Effect of pasonent see infra 8S 247- 
253. 

19. Mo—Carroll Contracting Co v 
Newsome, 210 SW 114, 201 Mo 
App 117 

Wash—Sound Transfer Co v. Phin- 
ney Realty ft Inv. Co, 128 P. 1017, 
71 Wash. 473 

What matters are lienable see supra 
SS 83-51 

20. Md—^House t. Fissell. 51 A 2d 
669 

Mass—^Libbey v Tidden, 78 NE. 
313, 192 Mass 175, 7 Ann Cas. 617 

Ohio—^Robert V. Clapp Co v Pox, 
178 NE 586, 124 Ohio St 881 

40 C J p 120 note 30 

81. Ill —^Bairstow v Northwestern 
University, 5 NE2d 269, 287 Ill. 
App 424. 
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and distinct agreements, although embodied in the 
writing,®* where the contract, although an 
entire one, does not specify the price to be paid for 
the whole,*® or where, even though the contract is 
an entirety and for an entire price, a statute pro¬ 
vides that in such case a lien may be acquired for 
the lienable items involved ** 

§ gl. — Signature and Authentication 

Under varioue constitutional or statutory provisions 
the contract necessary to the establishment of a mechan. 
ic’s lien must be signed by the owner of the premises 
sought to be charged, and m order to fix a lien on their 
homestead both husband and wife must sign the contract 
and the wife privily acknowledge it. 

Under statutes which require an express agree¬ 
ment or contract between the lien claimant and the 
owner of property charged as a prerequisite to the 
establishment of a mechanic’s hen, discussed gener¬ 
ally supra § 73 a, it has been held that such an agree¬ 
ment does not exist imtil it is signed by the owner,25 
although under some statutes a contract signed by 
the reputed owner is sufficient.2® 

Homestead property. In order to fix a mechanic’s 
lien on a homestead it is required under some con¬ 
stitutional and statutory provisions that the contract 
be signed by both husband and wife27 and be privily 
acknowledged by the wife28 before the labor or ma- 


S 81 

terial is furnishe<129 Under such a statutory re¬ 
quirement an acknowledgment of the contract after 
part performance will not create a hen for labor and 
material previously put into the improvement ;30 but 
it will give a right to a hen for that which is sub¬ 
sequently done or furnished®^ except where the con¬ 
tract IS an entirety, as where it calls for pa 3 rment of 
a lump sum for a completed improvement 22 Where 
the hen contract is signed and acknowledged by hus^ 
band and wife in the required statutory manner, the 
fact that the wife is ignorant of the effect of the 
contract after having had it fully explained to her 
will not prevent the hen from attaching to the home¬ 
stead 22 

Joint property of Jiusband and mfe. Under some 
statutes It is essential to the acquisition of a hen on 
land owned jointly by husband and wife that both 
sign the contract.24 

Maimed woinan*s separate estate. Under some 
statutes, in order for a hen to be obtamed on a mar¬ 
ried woman’s separate estate, the contract for the 
improvements must be signed by the wife.85 

Ltmting hen to principal contractor. Under stat¬ 
utes so providing, in order that a contract for an 
improvement may preclude others than the original 
contractor from the right to a mechanic’s hen, tlie 
contract must be signed by the record owner of the 
realty22 and, as discussed infra § 107, must be 


SS. Fa—^Fullmer v Proust. 26 A 
643. 166 Pa 275. 36 Am S R 381 
40 C J p 121 note 38 

23. Maes—^Felton v Minot, 7 Allen 
412 

24. Maes—Scannell v Hub Brew¬ 
ing Co. 69 NB 628, 178 Maas 
288—Moore v Erickson. 32 NE 
1031, 168 Maas 71—Casey v Weav¬ 
er. 6 NE 372, 141 Mass 280 

40 CJ p 121 note 81 

26. Wis—^Fiaaer Lumber & Manu¬ 
facturing Co V Laeyendecker. 9 
NW2d 97. 243 Wis 26 

Bnixauage 

The mere fact that the contract 
for the improvement, which Is signed 
by the owner, is also signed by one 
who has no title to the property will 
not defeat claimant's right to a me¬ 
chanic's hen. and such signature may 
be disregarded as surplusage—^Bet¬ 
ter Roofing Materials Co v Sztukeu- 
ski, MoApp, 183 SW2d 400 
S6- Cal—^Dunlop t Kennedy, 34 P. 
92. 4 Cal Unrep Cas 196 

27. Tex—^Kepley v Zachry, 116 & 
W 2d 699, 131 Tex 654, opinion 
supplemented 121 SW2d 696, 131 
Tex 664—^Hicks v Wallis Lumber 
Co. CivApp, 70 SW2d 440 

40 C J. p 121 note 86 

•fc Tex.—Kepley ▼. Zachry. 116 & 


W 2d 699. 181 Tex 664, opinion 
supplemented 121 SW2d 696, 131 
Tex 654—Mannick v Continental 
Southland Savings & Loan Ass'n, 
CivApp, 97 SW2d 480—Willborg 
I V Gentry, CivApp, 98 SW2d 
1204—^Hicks V Wallis Lumber Co. 
CivApp, 70 SW2d 440 
40 C J p 121 note 36 
Bffeot of aoknowledgment 
Mechanic's lien contract, xiroperly 
acknowledged by wife, constituted 
enforceable lien against spouses' 
property, even if homestead—^Lan¬ 
caster V. Whaley Lumber Co. Tex. 
CivApp. l8 SW2d 796. error dis¬ 
missed. 

Snsbaad’s aoknowledgment 
The wife’s homestead rights are 
not affected by the fact that the hus¬ 
band acknowledged the lien contract 
—Spoor V Gulf Bitulithic Co. Tex 
CivApp. 172 SW2d 877, error re¬ 
fused 

Prior to fxiatemoe of homestead 
Wife's acknowledgment of contract 
for improvement is not necessary to 
acquisition of mechanic's lien where 
homestead did not exist prior to exe¬ 
cution of ' contract—Guajardo v 
Emery. Tex.GivApp. 73 SW2d 616, 
error refused 

39. Tex—^Kepley v Zachry. 116 S 
W2d 699. 131 Tex 664. opinion 
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supplemented 121 SW2d 596. 181 
Tex. 564—Hicks v WaJlis Lumber 
Co. CivApp, 70 SW2d 440 

40 C J p 121 note 87 

39i Tex —^Kepley v Zachry, Civ. 
App. 90 SW2d 671, modified on 
other grounds 116 SW2d 699. 181 
Tex 664. opinion supplemented 121 
SW2d 696. 131 Tex 564 

31- Tex—Heady v Bexar Bldg & 
Loan Asboc . Civ App. 26 S W 468 

40 C J p 121 note 37 [a] 

8 Bi Tex—^Kepley v Zachry. lie S 
W 2d 699. 181 Tex 664, opinion 
supplemented 121 SW2d 696. 131 
Tex 564 

3a Tex —^Bernstein v Hibbs. Civ 
App. 284 SW 234 

34i Mich —Clawson Lumber Oo v 
Gray, 246 NW 69. 261 Mieh 173— 
Bauer v Long, 110 NW 1069. 147 
Mich 351. 118 Am S B. 662. 11 Ann. 
Cas 86 

Trftnd held by enttzetlas 

Mich—Colonial Brick Co v. Zimmer¬ 
man. 289 NW 801, 265 Mich 666 

3& Tenn—City Lumber Co. v. 

I Barnhill, 168 SW. 169, 128 Tenn. 
676 

! 30 C J p 917 note 81. 

36. N jr —Pfeifer v Reiman. I6l A. 

I 826. 10 NJMisc. 898. 
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filed; and a contract signed by the authorized agent 
of the owner is insufficient to restrict liens to that 
of the principal contractor.®^ 

§ 82. Filing or Recording 
a In general 
b Time and place 
c Papers to be filed or recorded 
d Enect 

a. In General 

Under various mechanics’ lien statutes the filing or 
recording of contracts for alterations, improvements, or 
repairs, or of specified contracts therefor, is required 

In some states the filing or recording of the con¬ 
tract IS, or at times has been, provided for by stat¬ 


ute The application of sudi statutes depends on 
the wording of the particular statute and the con¬ 
struction placed thereon Particular statutes are 
variously held to apply where there is a contract in 
writingsigned by the record owner^i in the pos¬ 
session of claimant,'*2 where the contract price ex¬ 
ceeds a specified .amount,^® or \\here it is sought to 
fix a hen on a homestead, and not to apply to a 
contract contained m an ordinary lease*® or to a 
writing merely authorizing a person to act as 
agent In some jurisdictions the statutes relating 
to the filing or recording of the contract do not ap¬ 
ply to the contracts of subcontractors'**^ or material¬ 
man,^® while in other jurisdictions the statutes ap- 
plj' to contracts of persons other than the original 
contractor,^® such as a subcontractor,®® but do not 


Bffact of InterpleadULsr lien claimants i 
Facta that claimazits n ere decreed I 
to interplead and filed statements 
and that court tooh jurisdiction did 
not preclude rig'ht of claimants to 
mechanicB* liens 'where contract was 
not signed by record owner of land 
—^Pfeifer v. Reiman, supra 

Stop notice 

The remedy by stop notice is not 
made available by the filing of a 
contract not signed by the record 
owner of land—^Pfeifer v Reiman, 
supra 

37. JT J—^Pfeifer v Reiman, supra 

Xn absence of statutory require¬ 
ment a contract signed by an au¬ 
thorized agent is suificient to deny 
to everyone except the contractor the 
privileges of filing mechanics’ liens 
—Earle \ Willetts, 29 A 19S, 56 X 
JLiaw 384 

3a US—John Murtland, Inc v 
Empire Trust Co, CCAXJ, 39 
F2d 341 

Colo—^Armour & Co of Delaware v 
MePhee & McGinnit> Co, 275 P 
12, 85 Colo 262 

Mass—^Lampasona v Capnotti, 4 N 
E2d 621, 296 Mass 34. 108 ALR 
430 

KJ—Smith & Richards Lumber Co 
V Hurley, 186 A 10, 116 XJLaw 
429—Meyer v Standard Accident 
Ins Co, 177 A. 255. 114 N J Law 
483—Eastern Sash & Door Co v 
Sebaatiani, 156 A 451, 108 NJ.Law 
383—Guemro v. Di Trolio, 143 A 
803, 105 N J Law 6—American 

Homes Co v. Xrantz, 24 A 2d 518, 
131 N J Eq 213—^William F Glass- 
er & Co V Muencks, 138 A. 430, 99 
K J Eq 42—^Passaic Bergen Lum¬ 
ber Co V Brown, 192 A. 736, 15 N 
J Misc 514, affirmed 196 A. 740, 119 
N J Law 428—Pfeifer v Reiman, 
161 A 825, 10 XJMisc 898—Pat¬ 
erson Sash & Door Co v Loscalzo, 
152 A. 453, 8 NJMmc 922—Wood- 


bridge Lumber Co. v Varacska, 
Cir Ct, 194 A 392 
40 C J p 121 note 41 
Annexing contract or copy thereof to 
claim or statement see infra § 163 
Recording 

Of contract stipulation against lien 
see infra S6 92, 109 
Or filing of contract as step essen¬ 
tial to perfection of lien see in¬ 
fra 9 132 

Object of recordation is to give 
public notice and to create a lien 
and privilege in favor of the statu- 
torj’ beneficiaries against the ground 
and building on which the work is 
done or for which the materials are 
furnished—Monroe Hardware Co v 
Thompson. 110 So 495, 163 La 335 
Duty of O'wner 

It is owner's duty to see that con¬ 
tract and bond given pursuant to 
statute applying to cases uhere own¬ 
er lets the contract to an independ¬ 
ent contractor for the construction 
as a whole are timely recorded — 
Monroe Hardware Co v Thompson, 
supra 

39. U S —John Murtland, Inc. v 
Empire Trust Co. CCAXJ, 39 
F2d 341 

N J —^Woodbridge Lumber Co ▼ 

. Varacska, CirCt, 194 A 392 

40. US—John Murtland, Inc v 
Empire Trust Co, CCAXJ, 39 F 
2d 341 

Mass—Lampasona v Capnotti, 4 X 
E2d 621, 296 Mass 34, 108 A.L 
R 430 

N J —Guerriro v Di Trolio, 143 A 
803, 105 NJLaw 5—William F 
Glasser & Co v Muencks, 133 A 
430, 99 XJEq 42—Woodbndge 

Lumber Co v Taracska, Cir.Ct, 
194 A 393 
40 C J p 121 note 48 

41. X J —Woodbndge Lumber Co v 
Varacska, supra. 

Susba&d asA 'wife 

The filing of a contract signed bj* 
the husband alone for erection of 
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building on premises owned by both 
husband and wife was held sufiicient 
—^Woodbndge Lumber Co v Varac¬ 
ska, supra. 

42. Tex —^Warner El Mfg Co ▼ 
Ma\enck. 30 SW 437, 88 Tex 489, 
reheard 31 SW 353, 88 Tex. 489 

40 C J p 122 note 44 

43. Colo —^Armour & Co of Dela¬ 
ware V MePhee &. McGinnity Co, 
275 P 12, 85 Colo 262 

40 C J p 122 note 45 
In Douistana 

(1) Acts 1916 No 229 does not re¬ 
quire the contract to be recorded, re¬ 
gardless of the amount, but author¬ 
izes the privilege on the filing of a 
sworn statement, that is, on the re¬ 
cording of the lien—Mercier v Mu¬ 
nich, 120 So 522, 9 La.App 373— 
40 C J p 122 note 46 [b] (3) 

(2) Other particulars of the Lou¬ 
isiana rules see 40 C J p 122 note 45 
[b] (1). (2). (4), (6). 

44. Tex—^Kepley v Zachry, 116 S 
W 2d 699, 131 Tex 554, opinion 
supplemented 121 SW2d 695, 131 
Tex 554 

40 C J p 122 note 46. 

45. Colo—Empire Coal Co v Rosa, 
142 P 192, 26 ColoApp 230 

40 C J p 123 note 47 

46. Cal—^Needham v Chandler, 96 
P 325, 8 CalApp 124 

47. Cal—Reed v Norton, 26 P 767, 
90 Cal 590, reheard 27 P 426 90 
Cal 590 

AS. Cal—^Hinckley v Field's Biscuit 
& Cracker Co., 27 P. 694, 91 Cal 
136 

40 CJ p 122 note 50 

49. Tex—Kahler v Camithers, 46 
SW 160, 18 TexCivApp 216. 

50. Tex—Cameron y. Terrell, Civ. 
App, 36 SW 142. 
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apply to the contract of the original contractor.st 

b. Tune and Place 

There must be a compliance with requirements of me¬ 
chanics' lien statutes as to the place and time for the 
filing of contracts for alterations, improvements^ or re¬ 
pairs. 

The statutes of different jurisdictions variously 
provide, or at times have provided, for the filing or 
recording of the contract in the office of the county 
recorder,52 county clerk,®® or clerk of the county 
court,®^ or in the registry of deeds ®® Where the 
statute provides that the contract shall be recorded 
'‘in a book kept for that purpose,” it is not necessary 
that it should be recorded in a book kept exclusively 
for that purpose A recording in a deed book has 
been held sufficient under some statutes ®7 Some 
statutes contemplate a filing before the work is com¬ 
menced or materials are furnished®® Other stat¬ 
utes require a filing not later than a prescribed pe¬ 
riod of time after the accrual of the indebtedness ®2 
Where an express hen is given by the contract, it 
has been held that it need not be recorded within the 
time prescribed by statute.®® 

c. Papers to Be Filed or Recorded 

(1) In general 

(2) Pleas and specifications 


(1) In General 

In order to comply with a requirement of mechanics' 
lien statutes for the filing or recording of the contract, 
the instrument hied or recorded must be a real, valid 
contract for a construction or improvement, and the one 
under which the improvement is carried out. Under 
some statutes. Instead of the original contract, a dupli¬ 
cate, memorandum, or notice thereof may be hied. 

The contract to be filed or recorded is the one 
which embodies a real, rather than a fictitious, agree¬ 
ment between an owner and a contractor for the 
erection of a building by the latter,®^ which truly 
recites the terms of the agreement®® and by virtue 
of which the work is done or the materials fur¬ 
nished,®® and it must be a contract for a construc¬ 
tion or improvement, not a sale®^ The contract 
need not be acknowledged in order to be entitled to 
record under some statutes ®® 

Provision is made under some statutes, as an al¬ 
ternative to the filing or recording of the original 
contract, for the filing or recording of a duplicate®® 
or memorandum®'^ of the contract, or as much of 
the contract as shows the contract price and the 
times of its payment®® The contract or memo¬ 
randum filed must conform to, and contain all the 
terms and provisions prescribed by, statute or the 
filing will be without effect ®® 


51. TeXi—Kahler v CauTUthera, 46 
SW 160, 18 TexCivApp 216 

40 C J p 122 note 68 

58. Colo—Armour & Co of Dela¬ 
ware V McPhee & McGizuiity Co., 
276 P. 12. 85 Colo 262 

40 C J p 122 note 64 

53. T7S—^John Murtland, Inc ▼ 
Empire Trust Co , C G A N J, 89 
F2d 841 

NJ—Querriro v Di Trolio, 143 A 
803, 106 NJLaw 6—^Passaic Berg¬ 
en Lumber Co v Brown, 192 A 
736, 15 NJMisc 614, affirmed 196 
A 740, 119 NJLaw 428—Paterson 
Sash & Door Co v Loscalso, 162 
A 463, 8 NJMisc 922 

Tex—Xepley v Zachry, 116 SW2d 
699, 131 Tex 664, opinion supple¬ 
mented 121 SW2d 695, 181 Tex 
554 

40 C J p 122 note 66 

64i WVa.—Collins v Davis & Elk¬ 
ins College, 79 SE 10, 72 WYa 
683 

55. Mass—^Lampasona v Ckpnotti, 
4 NE2d 621, 296 Mass 84, 108 
ALR 430 

56. Tex—^Lignoski v Crooker, CUv 
App, 22 S W 774—Bosley v. Pease, 
CivApp, 22 SW. 616 

67. Pa—Glading v. Fnck, 88 Pa. 
460 

68ii US—J'ohn Murtland, Inc v 


Empire Trust Co, C C A N J, 89 
F2d 841 

Maas—^Lampasona v Capriotti, 4 N. 
E2d 621, 296 Mass 34, 108 ALR 
430 

N J —Smith & Richards Lumber Co 
V Hurley. 186 A 10, 116 N J Law 
429—Guemro v Di Trolio, 148 A 
803, 105 NJLaw 6 
40 GJ p 122 note 59 
59. Tex —Claes v Dallas Home¬ 
stead & Loan Ass'n, 18 SW 421, 
88 Tex 60 
40 C J p 123 note 60 
GO. Tex—^Farrell v Palestine Loan 
Ass'n, Civ App, 30 SW 814— 
Phelps & Bigelow Windmill Co v. 
Parker, Civ App, 80 SW 366 
61. N J —^Improved Bldg & Loan 
Ass'n V Larkin. 101 A 1048, 88 
J Eq 62 

40 CJ p 123 note 62 
Cbnsldaratlon 

Contract for construction of hotel 
building was held not void because 
consideration was to be paid in stock 
of hotel company —John Murtland, 
Inc, V. Empire Trust Co, CCAN 
J, 39 F2d 341 
Bight to object 

In absence of fluud, lien claim¬ 
ants could not object to validity of 
building contract under which they 
furnished labor and materials — 
John Murtland, Inc, v Empire Trust 
Co, supra. 


Bflu N J —Murphey-Hardy Lumber 

Co V Nicholas, 49 A 447, 66 NJ 
Law 414. 

40 C J p 123 note 63 

63. US—John Murtland, Inc v. 
Empire Trust Co, C C A N J , 89 F 
2d 841 

40 C J p 128 note 64 

64. N J —Jackson v. Houghton En¬ 
gineering Co. 145 A. 465, 105 NJ. 
Law 288 

66 - US—In re Hobbs, DCW.Va, 
145 F 211. 

40 C J p 123 note 66 
Acknowledgment generally see supra 
6 81 

66 . N J —^American Homes Co v. 
Erantz, 24 A 2d 618, 181 NJEq. 
218 

67. Cal —^Butterworth v. Levy, 38 
P 897, 104 Cal 506 

Colo—^Armour & Co of Delaware v. 
McPhee & McGmmty Co. 275 P. 
12. 85 Colo 262 
40 C J p 123 note 68 
6 & WVa—Collins v Davis & Elk¬ 
ina College, 79 SE 10, 72 WVa. 
688 

69. Colo—Armoitr & Co of Dela¬ 
ware V McPhee & McGinnlty Co, 
275 P 12, 86 Colo 262 
Desonption of lands 

The contract need not particularly 
describe the lands on which the im¬ 
provement conti acted for is to be 
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ments entered into as parts of one transaction vrill 
be read together^ and construed with reference to 
each other 3 Also the statutes regarding mechan¬ 
ics’ liens are considered a part of the contract^ 
Various contracts have been held to be entire® or 
not entire ® A contract prepared on a blank form 
has been construed to require only the furnishing 
of materials and not the building of a house, where 
the blanks in that part of the form relating to the 
building of a house were not filled in^ and the par¬ 
ties themselves so construed the contract.^ 


§ 84. Statutory Notice by Owner of Non¬ 
responsibility 

a In general 
b Application of statutes 

a. In Gleneral 

Under various statutes the estate or property of an 
owner who has knowledge of the construction of improve¬ 
ments thereon by third persons is subject to a mechan¬ 
ic’s lien therefor unless within a specified time after ob¬ 
taining such knowledge he hies or posts a specihed notice 
of non responsibility. 

Under some statutes, where the owner knows that 
buildings are being erected or improvements are be¬ 
ing made on his property,® or where he receives due 


Oorreotloxi. of errors 

Erroneous insertion of owner’s 
name in place of contractor's will 
be corrected by construction to ef¬ 
fectuate the intention of the parties 
where perusal of entire instrument 
shows the error—Eldridge v. Poi¬ 
rier, supra 

particular contracts construed 

(1) Generally —^Kolsay Lumber 
Co V Crowell, TexCivApp, 19 S W 
2d 368, error dismissed 

(2) Where question was whether 
mechanic’s lien claimant was a prime 
contractor or a subcontractor, disclo¬ 
sure in exhibit that extra work 
claimed for wds ordeied by a third 
person did not requixe construction 
that claimant’s contract was with 
third person and not with owners — 
Russell M Howe, Inc v BelolT, 56 A 
2d 362 

2. Tex—Barber v Herringr, Com 
App , 220 S W 472—^Kelsay Lum¬ 
ber Co V Ciowell, Civ App, 19 S 
W2d 368, eiror dismissed 

3. Tex—Barber v HerringTi Com 
App. 229 SW 472—Taliaferro v 
Warren, Civ App, 30 SW2d 393— 
Kelsay Lumlier Co v Crowell, Civ 
App. 19 SW2d 368, ezror dis¬ 
missed 

4L Ala—Fleming v. Kirkland, 146 
So 384, 226 Ala 222 
Fla—^Florida B’ruit Co v Shokel- 
ford, 198 So 841, 146 Fla 216 

5. Tex—^Kelsay Lumber Co v Cro¬ 
well, Civ App, 19 SW2d 368, error 
dismissed 

40 C J p 12'5 note 97 
Entirety of contract 
As aUocLing time for filing claim 
or statement see infra 9 144 c 
Evidcnre of 

I’resumpLions see infra § 308 
Weight see infra 9 310 

Supplemental contract 

Recorded building contract and 
subsequent unit coi ded agreement 


for additional story were held con¬ 
tract and supplemental contract and 
not distinct and sepaiate contracts 
—Bell V Lieber, 125 So 871, 169 La. 
731 

6. R I—Briggs V Titus, 7 RI 441 
Obntraot held severable 

Contract for removal of building 
from one parcel of land to another, 
and for its alteration and reconstruc¬ 
tion on the lot where removed to 
was held severable—Mott v Wnght, 
184 P 617. 43 Cal App 21 

7. Tex—Gnffln v Shamburger, Civ 
App, 262 S W 144 

& Tex—Gnffln v Shamburger, su¬ 
pra 

9. Cal—Dixon v Fredericks, 19 P 
2d 272, 129 Cal App 703—Ham¬ 
mond Lumber Co v Goldberg, 13 
P2d 811, 125 Cal App 120—Lorenz 

V Rousseau, 268 P 690, 86 Gal 
App 1 

Colo —Bankers’ Building & Loelo 
Ass’n V Fleming Bros Lumber 
Co. 261 P 1087, 83 Colo 336 
Minn —Snell Sash & Door Co v 
Florsheim, 13 N'W2d 776, 217 

Minn 21. 

Nev—Reno Plumbing & Heating Co 

V Bickel, 36 P 2d 302, 55 Nev 367 
—Nichols V Levy, 32 P 2d 120, 65 
Nev 310 

N M —^Albuquerque Lumber Co v 
Montevista Co, 38 P.2d 77, 39 N 
M 6 

Or—Barr v Lynch, 97 P 2d 185, 163 
Or 607—^Drake v Riley, 9 P2d 
130, 139 Or 172—^Randolph v 

Christensen, 265 P 797, 124 Or 
661—Roberts v Gerlingor, 2*63 P 
916, 124 Or 461—Schram v Man¬ 
ary, 260 P >214, 123 Or 354, modi¬ 
fied on other grounds 262 P 263, 
123 Or 354—^Nicolai-Neppach Co 

V Poore, 261 P 268, 120 Or 163 
SD—Smith V McCoy, 235 NW 661. 

58 SD 266 
10 C J p 125 note 3 
Failure to object to improvement 
generally see supra 99 63. 66, 71. 
73 


Power of legislature 

The legislature may provide that 
improvements made with the knowl¬ 
edge of the landowner shall be deem¬ 
ed to have been made at his instance 
unless he disclaims responsibility 
therefor in the manner and within 
the time prescribed by the statute 
—^ICnoff Woodwork Co v Zotalis, 6 
NW2d 264, 213 Minn 204. 

Purpose of statute 

(1) The statute was enacted for 
the protection of the owner—Gabriel 
Powder & Supply Co v Thompson. 
97 P2d 182, 163 Or 623 

(2) The purpose of the statute is 
to give actual notice to workmen 
or materialmen that the owner of 
the property disclaims responsibility 
for hens on it for their services or 
supplies —Milner v Shuey, 60 P 2d 
604, 57 Nev 159, modified on other 
grounds 69 P 2d 771, 67 Nev 169— 
Didier v Webster Mines Corporation, 
234 P 520, 49 Nev 5—Phillips v 
Snowden Placer Co, 160 P 786, 40 
Nev 66 

(3) The statute was also intended 
to take each case out of the realms 
of uncertainty which could arise 
Irom conflicting or unsatisfactory 
evidence as to the fact of claimant’s 
knowledge of the owner’s disclaimer 
of responsibility—Milner v Shuey, 
supra 

(4) Statements of other purposes 
see 40 C J p 125 note 3 [a] 

Object of notlco 

The object of the notice is to 
bring home to those who are ex¬ 
pending labor or mateiials on a 
building the fact that the owner of 
the land will not he responsible for 
such labor or materials—^English v 
Olympic Auditorium, 20 P 2d 946, 
217 Cal 631, 87 ALR 1281—Hay¬ 
ward Lumber & Investment Co v 
Ford. 148 P2d 689. 64 Cal App 2d 
346 

Strict construction 

The statute is to be strictly con¬ 
strued—George v Wentworth, 63 P. 
2d 1193, 66 Nev 880 
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or written notice that material will be furnished or 
labor done,10 his estate is subject to a mechanic’s 
lien unless within a specified time after obtaining 
such knowledge he gives notice that he will not be 
responsible therefor. It is expressly provided by 
some of the statutes that, where the owner, with 
knowledge of the improvement, fails to give the pre¬ 
scribed notice, the improvement shall be held to 
have been made at his instance or request or by his 
authority,^! as far as to subject his interest to 
hens. Such statutes have no bearing on the ques¬ 
tion of personal liability for the labor performed 
or material furnished ^3 Some courts state that a 
hen under such statutes does not grow out of con¬ 
tracts^ but arises from estoppel,!^ and that the stat¬ 
ute does no more than furnish a rule of evidence 
whereby the owner’s consent or acquiescence may 
be determined S6 Other courts, however, have ex¬ 
pressed the opinion that the hen created by such 
statutes is not founded on estoppel,S7 but rather on 
the presumption of consents^ or authorizations® 
raised by the statute on failure of the owner to give 
the prescribed notice after acquiring knowledge that 
the improvement is being made Some statutes ex¬ 
pressly provide that the owner’s failure to give the 
prescribed notice shall constitute ratification of the 


§ 8** 

contract®® Under the various statutes the legal 
effect of a failure of the owner to give notice after 
acquiring knowledge is, as far as a lien is concerned, 
the same as though he had expressly and affirmative¬ 
ly authorized, contracted for, or consented to the 
making of the improvement ®s 

b. Apphcation of Statutes 

(1) In general 

(2) Knowledge 

(3) Compliance with statutes 

(1) In General 

Statutes subjecting an owner’s Interest to mechanics’ 
liens for improvements on his property unless he gives 
notice of nonresponsibility therefor apply to an owner who 
has knowledge of, but who has not authorized or caused, 
the improvement, and not to one whose interest in the 
property is as a lienor or encumbrancer, or to an owner 
who has contracted for the improvement or otherwise 
caused it to be made. 

The statutes under consideration apply to a per¬ 
son who has not authorized the improvement®® or 
caused it to be made,®® but who has knowledge of 
the making of the improvement, as discussed infra 
subdivision b (2) of this section, and is the owner®^ 
of the legal btle to,®^ or has an interest in,®® the 


IOl Ala —Buettner Bros v. Good 
Hope Missionary Baptist Church, 
18 So 2d 75. 246 Ala 553—Sturda- 
vant V First Ave Coal & Lumber 
Co, 122 So 178, 219 Ala 303— 
Avondale Lumber Co v Hudson. 
106 So 803, 214 Ala 128 
IL Cal —Dixon v Fredericks, 19 
P 2d 272, 129 Cal App 703 
Minn —Snell Sash & Door Co v 
Florsheim, 18 NW2d 776, 217 

Minn 21—Knofl Woodwork Co v 
Zotalis, 6 NW2d 264, 213 Minn 
204 

Xev—Nichols v Levy, 32 P2d 120, 
55 Nev 310 
40 C J p 126 note 4 
18. Cal—^Dixon v Fredericks, 19 P 
2d 272, 129 Cal App 703 
Minn —Snell Sash & Door Co v 
Florsheim, 18 NW2d 776, 217 

Minn 21—Knoff Woodwork Co v 
Zotalis, 6 NW2d 264, 213 Minn 
204 

N M —Albuquerque Lumber Co v 
Montevista Co, 38 P •2d 77, 39 N 
M 6 

Or—Roberts v Gerlmger, 263 P 916, 
124 Or 461 

13. Cal—^Merchant v Hayes, 52 P 
164, 120 Cal 137 
40 C J p 12'5 note 6. 

14h Colo—Stewart v Talbott, 146 P 
771, 68 Colo 663, AnnCaal916C 
1116 

Personal oontraot tumeoessary 
The lien does not depend on the | 


owner’s personal contract for the lar 
bor or materials—Dixon v Freder¬ 
icks, 19 P 2d 272, 129 Cal App 703 

15. Cal—Allen v Wilson, 174 P 
661, 178 Cal 674—^Lorenz v Rous¬ 
seau, 258 P 690, 85 Cal App 1 

Ill—Beaudry v Bell, 250 lUApp 
468 

Nev—Nichols V Levy, 32 P2d 120, 
65 Nev 310 

N M —^Albuquerque Lumber Co v 
Montevista Co, 38 P 2d 77, 39 N 
M 6 

Or—Dyer v Thrift, 264 P 428, L24 
Or 249 

40 C J p 126 note 8 

16. NM—Albuquerque Lumber Co 
V. Montevista Co, 38 P 2d 77, 39 
NM 6 

17. Minn —^Dower Lumber Co v 
Rodewald, 196 NW 473, 167 Minn 
314 

40 C J p 125 note 9 

18. Minn—^Knofl Woodwork Co v 
Zotalis, 6 NW2d 264, 213 Minn 
204—Dower Lumber Co v Rode¬ 
wald, 196 NW 473, 157 Minn 314 

NJ—Lake & Risley Co v Rabino- 
vitch, 140 A 311, 104 NJLaw 809 
Conditions 

Where tenant in common pre¬ 
scribes conditions on which improve¬ 
ment may be made by cotenant in 
possession, which are not brought to 
knowledge of lien claimant, although 
tenant knew work was in progress, 
tenant is presumed to have consent¬ 


ed thereto—Viker v. Beggs, 208 N 
W 383, 63 ND 858 
18. Or—Gabriel Powder & Supply 
Co V Thompson, 97 P2d 182, 163 
Or 623 

80. Pa —^Kreitner Bros, Inc v Lake 
Rose Realty Co, 20 Pa Dist & Co 
498 

81, Minn—Snell Sash & Door Co 

V Florsheim, 18 N.W 2d 776, 217 
Mmn 21 

40 C J p 126 note 11 
88 . SD—Smith V McCoy, 236 N 
W 661, 58 SD 256 

23. Cal—S H Harmon Lumber Co 

V Brown, 131 P 368, 165 Cal 198 
40 C J p 126 note 12 

84b Colo —Bankers’ Building ft 

Loan Ass'n v Fleming Bros Lum¬ 
ber Go, 264 P 1087, 83 Colo 335 
40 C J p 126 note 14 

85. Cal—^West Coast Lumber Co v 
Newkirk. 22 P 331, 80 Cal 275 

Or—^Title Guarantee & Trust Co v 
Wrenn, 66 P 271, 35 Or 62, 76 
Am SR 454 

86 . SD—Smith v McCoy, 236 NW 
661, 68 SD 266 

40 CJ p 126 note 16 
ILegal title not required 

It IS not necessary that the own¬ 
er shall have the legal title in order 
to come within the provisions of the 
statute; equitable ownership is suffi¬ 
cient —^Bankers' Building ft Loan 
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land otherwise than as a lienor or encumbrancer.^^ 
They do not apply to a person who causes the build¬ 
ing to be constructed^S or who contracts for the im¬ 
provement,29 directly or indirectly,2® or to a par- 
tiapating owner, even though acting through his 
agent,21 or to one at whose instance the improve¬ 
ment is m fact made 22 in such case the interest of 
such a person is liable to a mechanic’s lien under 
other statutes, and he cannot relieve such interest 
from liability by giving the statutory notice that he 
will not be responsible 23 However, a few statutes 
of this nature have been construed to refer only to 
an owner who has become liable under other stat- 
utes24 and wishes to terminate his liability2B and 
prevent it from extending to labor or material fur¬ 
nished after the giving of the notice 26 

The notice will preclude the acquisition of a lien 
against the land or interest therein of the owner 
filing the notice,27 but it will not prevent the ac¬ 
quisition of a hen against the improvement itself 22 

Lienable cJuxracter of work repairs and ttip- 
provements by lessee. It is essential to the appli¬ 
cation of the statutes that the work done shall be 
of a lienable character ,29 but provisions in a lease 
as to the character of, and the right to remove, im¬ 


provements or additions to be made by the lessee 
will not prevent their application so as to preclude 
a claimant without actual or constructive knowledge 
of such lease provision from acquiring a mechanic’s 
lien on the lessor’s estate *9 While by virtue of ex¬ 
press provisions of some statutes they do not apply 
to the lessor in respect of repairs made by, or at 
the instance of, the lessee,under such statutes a 
mechanic’s lien attaches to the lessor’s interest for 
improvements other than repairs unless, after ac¬ 
quiring knowledge that they are being made, he 
protects himself in the manner prescribed by stat¬ 
ute 42 

Husband and wife. Under various statutes, some 
expressly so providing, contracts by one spouse for 
improvements on property owned by the other or by 
both bind the estate of the other so as to make it 
subject to mechanics’ hens therefor,43 or in such case 
the contracting spouse is presumed to be the agent 
of the other, or the wife is deemed to have con¬ 
sented lo the improvement,44 unless such noncon¬ 
tracting spouse gives notice objecting to the im¬ 
provement in the manner provided by statute 

Lessors and lessees. The statutes apply to a les- 
sor45 unless he has entered into a contract with ref- 


Abs'xi V Fleming Bros Lumber Co, 
264 P 1087, 83 Colo 335 
Interest of mozterage foreclosure 
purcheuer and grantee was subject lo 
improvement liens, in absence of 
statutory notice to contrary—Bank¬ 
ers' Building & Loan Ass'n v Flem¬ 
ing Bros Lumber Co, supra 

27. SD—Smith v McCoy. 286 NW 
661, 68 SD 256 

40 C J p 126 note 17 

28. Or—Title Guaiantee & Trust 
Co V Wrenn. 56 P 271, 36 Or 62, 
76 Am S R 464 

40 C J p 126 note 18 

29. Colo—Stewait ▼ Talbott, 146 
P 771, 58 Colo 563, AnnCasl916C 
1116 

Nev—Verdi Lumber Co v Bartlett, 
161 P 933, 40 Nev 317 

30. Colo —^Millei V Davis, 146 P 
714, 26 ColoApp 483 

40 C J p 126 note 20 
81. Cal—^Barr Lumber Co v Per¬ 
kins. 6 P2d 918, 214 Cal. 681—Ott 
Hardwaie Co v Yost, 159 F 2d 
663, 69 Cal App 2d 593 
Person held not partioipating owner 
Fact that owner of adjoining 
piemises purchased gravel for both 
to be spread by lessee of each did 
not necossarily make owner a par¬ 
ticipating owner so as to deprive him 
ot light to file a nonresponsibility 
notice and claim exemption from ma- 
tennlman's lien for matezials fur¬ 
nished one lessee and used in alter¬ 


ations made on building—^Hayward 

Lumber & Investment Co v Ford, 

148 P2d 689, 64 Cal App 2d 346 

32. US —^Arctic Lumber Co v Bor¬ 
den, Alaska, 211 F 50. 127 CCA 
486, certiorari denied 35 SCt 209, 
235 US 704, 59 L Ed 433 

33. Cal—Ott Hardwaie Co v Tost, 
159 F2d 663. 69 Cal App 2d 693 

40 C J p 126 note 24 

34. SC —^Metz v Cntcher, 68 S E 
627, 86 SC 348 

40 C J P 126 note 25 

35. SC—^Metz V. Cntcher, supra 

36. S C —Metz v Cntcher, supra 

37. Cal—Cain v Whiston, 137 P. 
2d 179, 68 Cal App 3d 738 

38. Cal—English v Olympic Audi¬ 
torium, 20 P2d 946, 217 Cal 631, 
87 ALR 1281-—Cain v Whiston. 
137 P2d 479, 58 Cal App 2d 738 

39. Cal—Moses v Pacific Bldg Co, 
207 P 946, 58 Cal App 90 

40 C J p 127 note 42 

Claims for which lien may be ac¬ 
quired generally see supra §S 20- 
61 

40. Cal—^Hammond Lumber Co v 
Gordon, 258 P 612, 84 Cal App 
701 

41. Minn—Fhuser v McElroy, 196 
NW 786, 167 Minn 116 

42. Minn—^Knoff Woodwork Co v 
Zotahs. 6 NW2d 264, 213 Minn 
204 

10 C J p 126 note 33 
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43. Fla—Le Roy v Reynolds, 193 
So 843, 141 Fla 686 

Ill—Paul v Shulies. 47 NB2d 374. 
317 111 App 650 

Tenn.—^Wittichen v Miller, 166 SW 
2d 612, 179 Tcnn 362 

44. NJ—^Loke & Risley Co ▼ Ra- 
bmovitch, 140 A 311. 104 NJLaw 
309 

Constmotioii 

Statute 18 in derogation of com¬ 
mon law, and must be stnctly con¬ 
strued—Stanley Patch Lumber Cor¬ 
poration Y Barry, 265 NTS 870, 148 
Misc 876 

Extent of preBumptioii 

Statutory picsumption of hus¬ 
band’s agency for wife in contract¬ 
ing for improvement of her property 
extends only to creation of lien on 
particular parcel of land improved 
and does not establish an agency for 
any other put pose—Stanley Patch 
Lumber Corporation V Barry, supra 

45. Cal—^English v Olympic Audi¬ 
torium, 20 P2d 946. 217 Cal 631, 
87 ALR 1281—Barr Lumber Co 
V Perkins, 6 P 2d 948, 214 Cal 631 
—^Dixon V Fredericks. 10 P2d 272, 
129 Cal App 703—Hammond Lum¬ 
ber Co V Goldberg, 18 P 2d 814, 
125 Cal App 120 

Nev—^Nichols v Levy, 32 P 2d 120, 
65 Nev 310 

SD—Smith V McCoy, 236 NW. 661. 

68 SD 256 
10 C J p 126 note 28. 
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erence to the improvement,^® or has caused the im¬ 
provement to be made through the lessee as his 
agent,or the improvement is made at his in¬ 
stance Where the building of the improvement 
IS optional with the lessee, the posting and filing of 
the notice of nonresponsibility by the lessor re¬ 
lieves the land from the lien, but the improvement 
itself IS subject to the hen *9 

Partners The statutes have been held to ap¬ 
ply to a partner at whose instance a building was 
erected for the partnership on land owned by him¬ 
self and another as cotenants 9® 

Vendors and vendees mortgagees or other lien¬ 
holders Although there is some authority to the 
contrary,the statutes have generally been held to 
apply to a vendor under an executory contract of 
saieB2 even though the purchaser does not have the 
right of possession,®3 On the other hand, the stat¬ 
utes do not apply to the holder of a vendor’s lien®^ 
or a mortgagee,®® but it has been held otherwise as 
to the holder of a deed of trust given to secure a 
debt,®® especially where, by virtue of an agreement 
between the parties, the improvement is to be made 
as a j'oint enterprise and both are in fact interested 
in the property ®7 


(2) Knowledge 

In order to subject an owner’s estate to a mechanic’s 
lien because of his failure to give a prescribed notice of 
nonresponsibility for Improvements thereon, he must have 
knowledge of the fact of construction of the particular 
improvement involved, and not merely of the intent to 
construct it; the knowledge may be either actual or con¬ 
structive and may be imputed to the owner from the 
knowledge of an authorized agent 

Knowledge on the part of the owner or person 
having an interest in the property is necessary in 
order to render applicable the statutes under con¬ 
sideration,®® which knowledge, it has been held un¬ 
der some statutes, must be of a degree similar to 
that present in an estoppel ®9 The knowledge re¬ 
quired IS knowledge of the particular improvement 
involved, not knowledge of a different improve¬ 
ment,®® but it has been held that adjoining land- 
owners need not have actual knowledge of the ex¬ 
act character or location as to their different prop¬ 
erties of an improvement constituting in law one 
structure which is placed on their properties ®i 

It IS not requiied that the owner have actual, ®2 
absolute,®® or full and detailed®^ knowledge, or that 
he actually see the work m progress ®® It is suf¬ 
ficient if he has constructive knowledge,®® that is, 
notice of such facts and circumstances as would put 


46. Colo—Stewart v Talbott, 146 P 
771, 68 Oolo 563, Ann Cas 1916C 
1116 

40 G J p 126 note 29 

47- Cal—Ott Hardware Co ▼ Tost, 
I'SS F2d 663, 69 Cal App 2d 598 

40 C J P 126 note 30 

4B. U S —^Arctic Lumber Co v Bor¬ 
den. Alaska. 211 F 50, 127 C C A 
486, certiorari denied 3€ S Ct 209, 
235 US 704, 69 L Fd 433 

49. Cal—English v Olympic Audi¬ 
torium, 20 P 2d 946. 217 Cal 631. 
87 ALR 1281 

50. Or—Shea v Peters, 268 P 989, 
126 Or 76 

51. N D —Johnson v Soliday. 126 
NW 99, 19 ND 463 

40 C J. p 126 note 85 

62. Cal—Allen v Wilson. 174 P 
661, 178 Cal 674—McDowell v 

Perry, 61 P 2d 117, 9 Gal App 2d 
665. 

Minn —Snell Sash & Door Co ▼ 
Florsheixn. 13 NW2d 776, 217 
Minn 21 

Or—Gabriel Powder & Supply Co v 
Thomson, 97 P2d 182, 163 Or 
423—Drake v Riley, 9 P 2d 130, 
139 Or 172—Randolph v Chris¬ 
tensen, 265 P 797, 124 Or 661— 
Schram v Manarr, 260 P 214, 123 
Or 364, modified on other grounds 
262 P 268, 123 Or 354 

40 C J p 126 note 36 

Abazidonment of IxuprOveineiLt 
Interest of vendor under ezecutory 

57C.JS-38 


contract of sale who did not file pre¬ 
scribed notice of nonliability is 
charged along with that of the ven¬ 
dee for mechanic's lien for improve¬ 
ments abandoned before completion 
through the fault of the vendee, even 
though the vendor is blameless with 
respect to the abandonment—^Albu- 
Quergue Lumber Co v Montevista 
Co , 88 P 2d 77, 39 N M 6 

53. Minn—Fauser v McElroy. 195 
NW 786, 167 Minn 116 

40 C J p 126 note 37 

54. Gal —^Kuschel v Hunter, 60 P 
397, 6 Cal Unrep Cas 793 

40 C J P 126 note 88 

56. NM—Stearns-Roger Mfg Co 

V Aztec Gold Mining & Mill Co, 
93 P 706. 14 NM 300 

40 C J p 126 note 39 

56. Cal —FuQuay ▼ Stickney, 41 
Cal 583 

57. Cal —City Lumber Co v Brown, 
189 P 830. 46 Cal App 603 

58. Cal—Maxwell Hardware Co v 
Foster, 277 P 327, 207 Cal 167— 
P W Wood, Inc, V Blalack, 261 
P 737, 86 Cal App 672 

Or —Pacific Spruce Corporation v 
Oregon Portland Cement Co, 286 
F 520, 133 Or 223. 72 ALR 1607, 
rehearing denied 289 P 489, 133 
Or 223, 72 ALR 1607—Williams 

V Sharpe, 265 P 793, 126 Or 879'— 
Dyer V Thrift, 264 P 428, 124 Or 
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249—Roberts v Gerlinger. 263 P 
916. 124 Or 461 
40 C J p 127 note 43 
Time knowledge obtained 

Mechanic’s lien filed before owner 
secures knowledge of labor perform¬ 
ed on building is ineffectual —^Di'^on 
v Fredericks, 19 F 2d 272, 129 Cal 
App 703. 

59. Or—Dyer v. Thrift, 264 P 428. 
124 Or 249 

40 C J p 127 note 43 [a] 

6 (^ NM—^Albuquerque Lumber Co 
V. Tomei, 260 P 21, 32 N M 6 
61. Cal —^Hammond Lumber Co v 
Goldberg, 18 P 2d 814, 125 Cal App 
120 

62 Cal—^Ralsch v Helfnch, 190 P 
848, 47 Cal App 494 

63. Gal—Gentle v Bntton, 111 P 
9, 158 Cal 828 

64. Cal —Perazzi v Doe Estate Co , 
181 P 398, 40 Cal App 617 

Or—^Dailey v. Cremen, ISe P 797, 
80 Or 188 

65. CaJ —Hayward Lumber & In¬ 
vestment Co V Orondo Mines, 94 
P 2d 380, 34 Cal.App 2d 697 

66 . Gal —^Hayward Lumber & In¬ 
vestment Co V Orondo Mines, su¬ 
pra—^Hammond Lumber Co v 
Goldberg, 18 P 2d 814, 125 Cal App 
120 

Or—^Roberts v Gerlinger, 268 P. 916, 
124 Or 461 
40 C J p 127 note 47. 
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a prudent man on inquiry as to the nature and ex¬ 
tent of the work being done This knowledge 
may be acquired through the provisions of a lease 
or sales contract as to intended construction,®® and 
acceptance of the work conclusively establishes 
knowledge thereof ®® It has been held, however, 
under some of the statutes that knowledge of the 
fact of construction is necessary7® and that knowl¬ 
edge merely of an intention to construct is not suf¬ 
ficient 

Knoivlcdge of agent Knowledge on the part of 
an agent of the owner possessing general authority 
in respect of the property, or the interest of the 
owner therein, is chargeable to the owner, *^2 pro¬ 
vided it relates to facts within the scope of the 
agent’s authority ^3 Knowledge of a broker who 
leased the premises^^ or of an agent to collect the 
rent*^® cannot be imputed to the owner Also the 
knowledge of the husband of the owner is not no¬ 
tice to her in the absence of evidence that he is her 
agent ^6 in the case of a corporation, knowledge on 


the part of an officer,agent,*^® or general man¬ 
ager,*^® but not the knowledge of a director,®® is 
attributable to it 

(3) Compliance with Statutes 

strict compliance with the statutory requirements 
as to the posting and filing or recording of a notice of 
nonresponsibility, including those relating to its form, 
content, time of posting, and the manner and duration 
thereof, is required in order for it to prevent the acquisi¬ 
tion of a mechanic’s lien against an owner’s property or 
estate 

Strict compliance with a statute of the charac¬ 
ter under consideration is necessary to lelieve an 
owner from responsibility in a case falling within 
Its terms,®^ and such compliance will prevent the 
acquisition of a lien on his property ®2 Under stat¬ 
utes so providing the notice must be a written no¬ 
tice,®® in which case an oral notice is insufficient ®^ 
The notice must contain the information required 
by statute®® 

The notice must apply to a definite and particular 
structure, impiovement, or work,®® and where a 


67. -Cal —^Hayward Lumber & In¬ 
vestment Co V Orondo Mines, 94 
P2d 380, 34 GalApp2d 697 
40 C J p 127 note 48 
68 l Cal —Hayward Lumber & In¬ 
vestment Co V. Orondo Mines, su¬ 
pra 
Xkease 

A lessor has been held charg^eable 
with constiuctive notice of lienable 
improvements made by a lessee 
where the lease required or contem¬ 
plated the making of such improve¬ 
ments —S H Harmon Lumber Co 

V Brown, 131 P 368, 165 Cal 193— 
40 C T p 127 note 54 

Sales contract 

A vendor has been held to have 
knowledge of improvements bv the 
vendee where the contract of sale 
required them to be made—Althen 

V Tarbox, 60 NW 1018 48 Minn 18, 
31 Am S II 616 

69. Cal—^Roscus V Bohlig, 162 P 
100, 173 Cal 687 

70l Cal —Hayward Lumber & In¬ 
vestment Co V Orondo Mines, 94 
P2d 380, 34 CalAppSd 607—Hay¬ 
ward Lumber & Inve«stment Co v 
Boss, 90 r2d 135, 32 Cal App 2d 
455 

40 C J p 127 note 49 

7L Cal —Hayward Lumber & In¬ 
vestment Co v Orondo Mines, 94 
P3d 380, 34 Cal App 2d 697—Hay¬ 
ward Lumber & Investment Co v 
Ross, 90 P2d 135, 32 Cal App 2d 
455 

Or—Dvor V Thrift, 264 P 428, 124 
Or 2 49 

40 C J p 127 note 51 

72. Colo—Fisher v MePhee & Mc- 


Gmmty Co, IS'S P 132, 24 Colo 
App 420 

Minn—Henning v McAdam. 193 N 
W 124, IBS Minn 194 

73. Cal —Lorenz v Rousseau, 258 P 
690. 85 Cal App 1 

Or—^Williams v Sharpe, 265 P 793, 
125 Or 379 

74b Cal —Lorenz v Rousseau, 258 P 
690, 85 Cal App 1 

75. Cal —Lorenz ▼. Rousseau, su¬ 
pra 

Or—^Williams v Sharpe, 265 P. 793, 
125 Or 379 

76. Cal —McCray v Wotkyns, 182 
P 972, 41 CalApp 449 

77. Cal—^Western Well Works, Inc 

V California Flarms Co, 214 P 
491, 60 Cal App 749 

40 C J p 127 note 58 

78. Nev—Gould v Wise, 8 P. 80, 
18 Nev 253 

79. NM—Slearns-Roger Mfg Co 

V Aztec Gold Mm & Mill Co, 93 
P 706, 14 NM 300 

86. Cal—Lothian v. Wood, 65 Cal 
159 

81. Cal —Hayward Lumber & In¬ 
vestment Co V Ross, 90 P 2d 136, 
32 Cal App 2d 456—Oil Tool Ex¬ 
change V Hasson, 41 P 2d 211, 4 
Cal App 2d 644—Hammond Lumber 
Co V Goldbeig, 13 P 2d 814, 126 
Cal App 120—Coombs v Green 
Mill, 290 P 620, 107 Cal App 204 
—Posqualetti v Hilson, 185 P 
693, 43 Cal App 718 

Minn —Snell Sash & Door Go v 
Florsheim. 13 NW2d 776, 217 

Minn 21 

Nev—George v Wentworth, 63 P 2d 
1193, 56 Nev 380 
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Or—Corpus Juris quoted lu Schram 

V Manary, 260 P 214, 217, 123 Or 
354, modified on other grounds 262 
P 263, 123 Or 854 

82. Cal—^Barr Lumber Co v Per¬ 
kins, 6 P3d 948, 214 Cal 531— 
Hayward Lumber & Investment 
Co V Orondo Mines, 94 p 2d 380, 
34 Cal App 2d 697—^McDowell v 
Perry, 61 P 2d 117, 9 Cal App 2d 
555 

Or—Gabriel Powder & Supply Co 

V Thompson, 97 P 2d 182, 163 Or 
623—Schiam v Manary, 260 P 
211, 123 Or 854, modified on other 
grounds 262 P 263, 123 Or 364 

83. Cal—Oil Tool Exchange v Has¬ 
son, 41 P2d 211, 4 Cal App 2d 644 

84. Cal—Flora v Hankins, 268 P 
331, 204 Cal 351 

Mass—Shaw v Tompson, 105 Mass 
345 

85. Cal—Barr Lumber Co v Per¬ 
kins, 6 P2d 948, 214 Cal 531— 
Hammond Lumber Co v Goldberg, 
13 P2d 814, 126 Cal App 120 

Bsfezenoe to contract 

Notice of nonresponsibility by 
owner of land contract, making no 
reference to contract, lease, or les¬ 
see, was held insufflci-ent, especially 
where neither land contract nor lease 
was recorded—^Hammond Lumber 
Co V Goldberg. 13 P 2d 814, 126 Cal 
App 120 

86. Cal—Coombs v Green Mill, 290 
P 620, 107 Cal App 204 

A general notice to be applied 
wholesale to all future improvements 
IS not authorized—Coombs t. Green 
Mill, supra. 
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notice IS posted and recorded with reference to a 
particular structure it will not relieve the owner’s 
property from a hen for the construction of a dif¬ 
ferent building, which is constructed at a later time 
by a different person, and of which the owner had 
no knowledge at the time of posting the notice'®'^ 
However, one notice for each stiucture, improve¬ 
ment, or work is sufficient ,88 it is not necessary for 
the owner to post a notice of nonresponsibility aft¬ 
er the delivery of materials or the performance of 
work by every lien claimant 89 

Manner and duration of posting. The usual re¬ 
quirement IS that a notice of nonresponsibility shall 
be posted in a conspicuous place in the building or 
on the property Under some statutes the notice 
must be kept posted during the performance of the 
labor or the furnishing of the materials,9i but under 
others that is not required 82 Under the latter stat¬ 
utes It must be so posted that under ordinary con¬ 
ditions It will remain displayed for a reasonable 
leng^ of time 83 It is insufficient if it is so posted 
that It will be destroyed prior to the claimant’s em¬ 
ployment ,8^ but it is sufficient if the notice is posted 


m good faith with the intent and purpose that it 
shall remain as long as the notice would remain in 
a place of that nature under ordinary conditions 88 

TUne of posting The notice prescribed by stat¬ 
ute may be given on any day the work is in prog¬ 
ress,88 provided it is given within the prescribed 
statutory time ,87 but if not given within such time 
it IS not effective for any purpose 88 Ordinarily the 
period of time within which an effective notice may 
be posted, the length of which varies according to 
the terms of the different statutes, is a specified time 
after the owner obtains knowledge of the construc¬ 
tion,® 9 evfcn though such information was not ob¬ 
tained until after its completion,i and not from the 
time he obtains knowledge of any part or stage of 
it,2 or from the time of the claimant’s filing notice 
of claim of hen,8 or notice that a lien may be 
claimed * 

The period for posting the notice must be meas¬ 
ured from the time knowledge of actual, not in¬ 
tended, construction is obtained where the only stat¬ 
utory period specified is one after obtaining knowl¬ 
edge of the construction ,8 and, even where the pe- 


87. Cal—Coombs v Green Mill, su¬ 
pra. 

Pnor notice pxcsimiiitLvely laapplioib- 
ble 

Contractor erectingr building for 
lessee had right to presume that ex¬ 
emption notice recorded by owner 
prior to former construction did not 
apply to new structure—Coombs v 
Green Mill, supra 

88 . Cal—^Barr Lumber Co v Per¬ 
kins. 6 P2d 948, 214 Cal 631 

Or—Gabriel Powder & Supply Co v 
Thompson, 97 P 2d 182, 163 Or 623 
8 ^ Or —Gabriel Powder & Supply 
Co ▼ Thompson, supra 

90l Cal—Oil Tool Exchange v Has¬ 
son, 41 P 2d 211, 4 Cal App 2d 544 
Nev—^Nichols v Levy, 32 P 2d 120, 
55 Nev 310 
40 C J p 127 note 63 
91. Minn—Fauser v McElroy, 195 
NW 786, 167 Minn 116—Kraus v 
Murphy, 38 NW 112, 38 Minn 
422 

98. Alaska—Turner v Enstrom, 6 
Alaska 118 

Or—^Marshall v Cardinell, 80 P 662, 
46 Or 410 

88 . Nev—^Nichols v Levy, 32 P 2d 
120, 55 Nev 310—^Phillips v Snow¬ 
den Placer Co, 160 P 786, 40 Nev 
66 

94. Nev—^Nichols v Levy, 32 P 2d 

120, 65 Nev 810—Phillips v 

Snowden Placer Co, 160 P 786, 
40 Nev 66 

95. Or—Marshall v Cardinell, 80 F 
652, 46 Or 410 


98. Cal—Gentle v Britton, 111 P. 9, 
158 Cal 328 

Or—Corpus Jnns cinoted In Schram 

V Manary, 260 P 214, 217, 123 Or 
364, modified on other grounds 262 
P 263, 123 Or 354 

97. Cal—Gentle v Britton, 111 P 
9, 158 Cal 328—Oil Tool Exchange 

V Hasson, 41 P2d 211, 4 Cal App 
2d 514 

Or—Corpus OTuns guoted in Schram 

V Manary, 260 P 214, 217, 123 
Or 354, modified on other giounds 
262 P 263, 123 Or 354 

Delivery of material 
Notice of noniesponsibility has 
been held insufficient to prevent lien 
where it was not served until after 
contraet for building had been en¬ 
tered into and material to be used 
delivered on premises—Westphal v 
Berthold, 273 Ill App 266 
98 Cal —Hayward Lumber & In¬ 
vestment Co V Orondo Mines, 94 
P2d 880, 34 Cal App 2d 697 

99. Cal —Hayward Lumber & In¬ 
vestment Co V Ross, 90 P 2d 135, 
82 Cal App 2d 455—OH Tool Ex¬ 
change V Hasson, 41 P2d 211, 4 
Cal App 2d 544—^Hammond Lum¬ 
ber Co V Goldberg, 13 P 2d 814, 
125 Cal App 120 

Oi —Barr v Lynch, 97 P 2d 185, 163 
Or 607—Gabriel Powder & Supply 
Co V Thompson, 97 P 2d 182, 163 
Or 633—Schram v Manary, 260 P 
214, 123 Or 354, modified on other 
gzounds 262 P 263, 123 Or 354 

1. Cal—Coombs v Green Mill, 290 
P 620, 107 Cal App 204 

595 


8. Cal —Hammond * Lumber Co v 
Goldberg, 18 P 2d 814, 125 Cal 
App 120 

Adjoialag laaLdownsrs 

Where tenant's construction of 
Improvement on adjoining lots of 
different owners constitutes in law 
a single structure, although com¬ 
posed of different buildings, the time 
within which the owner of a par¬ 
ticular lot may file a notice of non- 
responsibility dates from the time he 
obtained knowledge of the com¬ 
mencement of the building opera¬ 
tions and not from the time he ob¬ 
tained knowledge of the commence¬ 
ment of building operations on his 
property—^Hammond Lumber Co v 
Goldberg, supra. 

3. Or—^Barr v Lynch, 97 P 2d 186, 
163 Or 607 

4. Or —Gabriel Powder & Supply 
Co V Thompson, 97 P 2d 182, 163 
Or 623 

Failure to file iLotloe of possible lien 
Owner who knows of construction 
of impiovement is not relieved from 
obligation to post notice of disclaim¬ 
er by failure to receive mailed no¬ 
tice that claimant had commenced 
to deliver material and that a lien 
may be claimed therefor—^Drake v. 
Riley, 9 P 2d 130, 139 Or 172 

5. Cal—^Hayward Lumber & Invest¬ 
ment Co V Ross, 90 P.2d 136, 32 
Cal App 2d 466 

40 CJ p 127 note 66 [a] (2) 
Knnwledge of intent to construot 
The posting of notice of nonre- 
sponsibihty prior to the commence- 
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nod speafied is one after obtaining knowledge of 
the construction or the intended construction, a no¬ 
tice posted within the specified time after obtaining 
knowledge of the actual construction is suffiaent, 
although It IS not within the specified period if meas¬ 
ured from the time the owner obtained knowledge 
of the intent to construct the improvement ® 

Filing or recording Under some statutes, in or¬ 
der to relieve his property from a hen, the owner, 
in addition to posting a notice of nonresponsibility, 
must also file or record a verified or duplicate copy 
thereof in a specified county ofnee*^ within a speci¬ 
fied time after it has been posted ^ The filing of 
such a copy, however, will not give the required 
notice where the posting of the notice was not ef¬ 
fective 9 

Knowledge of claimant. Actual knowledge of the 
hen claimant of the state of the title of the property 


on which he claims a lien^O or that the owner in¬ 
tends or desires to avail himself of the exemption 
offered by the statute^i is not sufficient to debar 
him from the enforcement of his hen against the 
estate of an owner who failed to give the prescribed 
notice of nonresponsibility, at least in the absence 
of circumstances sufficient to create an estoppel 
against him,^^ 

§ 85. Assignment by Principal Contractor 

Subject to statutory restrictions, the principal contract 
under which a mechanic’s lien may arise may be as¬ 
signed 

Subject to statutory restrictions,^* the principal 
contract under which a mechanic’s hen may arise 
may be assigned,^^ and an assignment of the own¬ 
er’s note for the contract price and the mechanic’s 
hen securing it gives the assignee no greater rights 
than the assignor had Liens arising under me- 


ment of the construction and with¬ 
in the statutoiy period, if measured 
from the time knowledge of the in¬ 
tent to construct was obtained, is 
insufficient—^Hayward Lumber & In¬ 
vestment Co V Ross, supra 
6 . N M —^Rio Grande Lumber & 
Fuel Go. V Buergo, 73 P 2d 312, 41 
NM 624, 123 ALR 1 
40 C J p 127 note 65 [a] (1) 

7- Nev —Milner v Shuey, 60 P 2d 
604, 67 Nev 169, modiilcd on other 
grounds 69 P 2d 771, 67 Nev 159— 
George v Wentworth, 53 P 2d 1193, 
66 Nev 380 
40 C J p 128 note 70 
Snob regulrement is mandatory 
Nev—Geoige v Wentworth, supra 

8 . Nev—Milner v Shuey, 60 P 2d 
604, 57 Nev 159, modified on other 
grounds 69 P 2d 771, 67 Nev 169 

Ikate posting 

The filing of the duplicate notice 
after the time prescribed is equiva¬ 
lent to no filing at aU—^Milner v 
Shuey, supra 

9. Nev —^Nichols v. Levy, 32 P 2d 
120, 55 Nev 310 

la NM—Albuquerque Lumber Co 
V Montevista Co, 38 P 2d 77, 39 
NM 6 

11. Nev —^Milner v Shuey, 60 P 2d 
604, 57 Nev 159, modified on other 
grounds 69 P 2d 771. 67 Nev 159 

40 C J p 128 note 72 

12 . Cal —^Lnoni v Quinn, 209 P 561. 
189 Cal 622 

13. Miss—Hartford Accident & In¬ 
demnity Co v Natchez Inv Co, 
119 So 366, 165 Miss 31 

Assignments of mechanic’s liens 
generally see infra 5§ 216—221 
Eiffect of assignment oi transfer on 
priority of mechanic’s lien over 
other claims, interests, or rights 
sec infra B 210. 


Giving of bond 

A statute prohibiting the assign¬ 
ment by a contractor of the proceeds 
of the contract to the detriment of 
subcontractors, journeymen, laborers, 
and materialmen, unless bond is 
issued In accordance with the stat¬ 
ute, has been held to he valid — 
Hartford Accident & Indemnity Co 

V Natchez Inv. COi 119 So 366, 156 
Miss 31 

14. Fraud la obtaining vsindox*s 
written consent to the improvement, 
which does not go to the execution 
of the instrument, will not preclude 
an assignee of the contractor from 
obtaining and enforcing a mechan¬ 
ic’s lien against the property—& 
D Investment Co v. Peters, 274 Ill 
App 600 

What oonzbtateB arndgnment 

(1) General contractor’s dehvery 
of notes and bonds secured by deed 
of trust constituted assignment of 
amount due—^De Witt v Coffey, 143 
S B 710, 150 Va 365 

(2) Contractor’s assignment of 
owner’s note and mechanic’s hen 
securing it constitutes assignment 
of entire amount due under contract 
where note evidences full contract 
price due —Grarvin v Armstrong 
Bros. Tex Civ App , 20 S W 2d 868, 
modified on other grounds Modem 
Plumbing Go v Armstrong Bros, 
Com App. 86 S W2d 1011 

(3) Contractor's assignment of 
owner's note evidencing moneys pay¬ 
able under contract and of mechan¬ 
ic’s lien securing note does not con¬ 
stitute assignment of entire contract 
where he retains right and obliga¬ 
tion to perform contract —Gollnick 

V Fry. 23 S W 2d 677, 119 Tex 23— 
Modem Plumbing Co v Armstrong 
Bros, Tex Com App, 36 SW2d 1011 
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IS. Tex—Modem Plumbing Co v 

Armstrong Bros, supra 
GLaaniz not defeated 

(1) Property owner’s acceptance 
of contractor’s assignment of note 
to bank financing the contractor was 
held not to defeat claims of labor 
and material claimants to unpaid 
balance of contract price represented 
by the note—^American Bmployezs’ 
Ins Co V Roddy, Tex Com App, 61 
SW2d 280 

(2) Rights of surety and labor 
and material claimants In balance 
of unpaid contract price represented 
by owner’s note is not affected by 
fact that bank to whom contractor 
assigned note expended a portion of 
price It agreed to pay contractor for 
note in carrying on work after con¬ 
tractor abandoned it—^American Em¬ 
ployers’ Ins Co V. Roddy, supra 
Ootadltionz 

Where payment of the note is 
conditioned on proof that all bills 
for labor and material have been 
paid. It inures to the benefit of un¬ 
paid labor and lien claimants — 
American Employers’ Ins Co v. 
Roddy, supra. 

Priority b etw een assigBeedi 

Building contractor's unrecorded 
assignment to surety of all deferred 
payments and retained per cents 
due under contract gives surety pri¬ 
ority over bank, which subsequently, 
without notice, took assignment of 
property owner’s note for the con¬ 
tract price and mechanic's lien se¬ 
curing it —^American Employers’ Ins 
Co V Roddy, supra 

Gonsent to mbseqaent assignment 

Surety’s consent to contractor’s 
assignment of note for final mstall- 
ment on building contract could not 
militate against surety’s right to 
same fund under prior assignment 
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chanics’ and materialmen’s lien contracts have been 
held not to be subject to attack in the hands of an 
innocent purchaser for value because of the inclu¬ 
sion of improper items in the principal of the note 
secured Materialmen have been held to have no 
claim to payment out of a lien note executed by the 
owner and transferred to a different materialman 
who furnished materials and advanced cash to the 
contractor in excess of the total amount due by the 
owner to the contractor Under some statutes 
provision is made for recording an assignment of 
money due or to become due or for recording or¬ 
ders for the payment of money against funds in the 
hands of the owner ^8 

A contractor’s assignment to a materialman of 
a stated sum from the amount due under the con¬ 
tract has been held to impose no duty on the owner 
to pay the materialman more than such amount and 
to fix no lien on the property for the amount as¬ 
signed and It IS not good as against sums re¬ 

quired to complete the building after the contractor 
has abandoned the work, where a statute limits me¬ 


§ 86 

chanics’ hens to the amount due by the owner to the 
contractor and subordinates such liens to any amount 
expended by the owner for the completion of the 
contract after failure of the contractor to do so 2® 

Where the original contractor incorporates dur¬ 
ing the performance of the contract, materialmen 
who furnish materials to the original contractor or 
to his corporate successor, or to both, have been held 
entitled to mechanics’ hens for the materials fur- 

nished-21 

Failure to file contract The failure to file the 
contract will not affect the nghts and liabilities of 
an assignee of the contractor, since, as his position 
is the same as that of the original contractor, he is 
deemed to have had notice of the contract provi- 

sions.22 

Who may be assignee. An assignee of a building 
contractor or a surety on a contractor’s bond may 
be a successor in interest to the contractor, but the 
interest of the owner of the building is adverse to 
that of the contractor 


D. PERSONS ENTITLED TO LIEN 

1 In Geneeaii 


§ 86. In General 

A mechanic’s lien can be acquired only by a person 
who IS within the class or one of the classes of persons 
to whom the hen is given by the statute or constitutional 
provision under which he claims. 

A mechanic’s hen can be acquired only by a per¬ 


son who is within the class or one of the classes of 
persons to whom the hen is given by the statute or 
constitutional provision under which he claims 
While some of the earlier mechanics’ hen statutes 
confined their protection to a very limited class or 


of retained per cent—^American Ekn- 
ployers' Ins Co v Roddy, supra. 

16. Tex —Timmins v Independent 
Lumber Co , Civ App , 7 S W 2d 130 

17. Tex —Hardin Lumber Co v 
Shepherd, Civ App. 40 S W 2d 216, 
error disnussed 

18. NT—Georgre H Sealy Co v 
Ards Bldg Corporation, 214 NTS 
768, 216 AppDiv 313, affirmed 165 
NE 899. 244 NT 666 

Pailnra to record 

Order made by contractor to be 
paid out of contract price and ac¬ 
cepted by owner, but not filed as 
required by lien law, was void as 
to subsequent creditors —Labre v 
Nans, 6 NTS 2d 612, 256 AppDiv 
710. affirmed 20 NE2d 11, 280 NT 
649 
Notes 

Payments by promissory notes on 
account of work done or to be done 
do not operate as assignments of 
specific funds or as orders on a fund, 
and hence are not included within 
the terms of such a statute —George 
JO Sealy Co v. Ards Bldg Corpora^ 


tion, 214 NTS 768, 216 AppDiv 313, 
affirmed 166 NE 899. 244 NT 665 

19. Va—Southern Residence Corpo¬ 
ration V City Supply Co, 169 SE 
679, 160 Va 660 

20l Va —Southern Residence Cor¬ 
poration v City Supply Co, su¬ 
pra 

81. Minn —T. Bailey Lumber 
Co V Elks' Bldg Corporation, 208 
NW 198, 167 Minn 6 

22 . Cal —^Pacific Rcady-Cut Homes 

V Law. 272 P 677, 205 Cal 685 

23. Fla—Curtiss-Bright Ranch Co 

V Selden Cypress Door Co, 107 So 
679, 91 Fla 354—^Dekle v Valrico 
Sandstone Co, 77 So 95, 74 Fla 
846 

84. Cal—Howard v Societa Di 
Unione E Benefleenza Italiana, 145 
P 2d 694. 62 Cal App 2d 842—Burr 

V Peppers Cotton Lumber Co, 266 
P 1026, 91 Cal App 268, followed 
In Willett V. Peppers Cotton Lum¬ 
ber Co, 266 P 1028. 91 Cal App 
798 

Idaho —Riggen v Perkins, 246 P 
962, 42 Idaho 391 
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Ill—Weinberg v Jenkins, 56 NE2d 
642, 323 III App 363 
Kan —McHenry v McHenry, 95 P 
2d 261, 160 Ean 498 
Ky —^Haas v Fidelity & Columbia 
Trust Co , 136 S W 2d 1088, 281 Ky 
671 

La —National Homestead Ass'n v 
Graham, 147 So 348, 176 La 1062 
Pa—^Favo v Merlot, 94 Pa Super 
90—Moser v Loeper, 8 PaDist 

6 Co 661, 22 SchuylLogReg 806 

—Octavo V Belts, Com PI, 23 

West Co L J 218 

Tenn —Variety Fire Door Co v Han- 
Bon-Worden Co, 10 Tenn App 264 
Tex—Huddleston v Nislar, Civ App, 
72 S W 2d 959 

WVa—Rosenbaum v Price Cbnst 
Co, 184 SE 261, 117 WVa 160 
Wis —Marquis v Peterson, 1 N W 2d 
786. 239 Wis 868 

40 CJ p 64 note 66. p 128 note 76 
Architect as entitled to lien for serv¬ 
ices see supra S 86 
Capacity to acquire lien see supra S 

7 

Superintendent as entitled to lien 
for services see supra S 37 
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classes of persons,26 other statutes, especially the 
later ones, are more extensive in scope,2 6 and the 
protection accorded by them is not confined exclu¬ 
sively to “mechanics” in the strict sense of that 
term27 or to persons who may be supposed to need 
the special protection of the state 28 Indeed, some 
of the statutes confer a hen on “any person” who 
has performed or furnished labor or furnished ma¬ 
terial, irrespective of whether the lienor is the gen¬ 
eral contractor or subcontractor, or simply a laborer 
or materialman 29 Other statutes, including the 
earlier ones, enumerate the classes of persons en¬ 
titled to the lien, such as artisans,20 builders,2i car- 
penters,22 cartmen,*® founders,84 journeymen,35 ma¬ 
chinists,26 masons,®^ and undertakers 28 

It has been held that the codification or substan¬ 
tial reenactment of prior laws which employs a spe¬ 
cific enumeration rather than the prior general des¬ 
ignation does not reduce or limit the classes of per¬ 
sons entitled to the lien 29 It has also been held 
that, while a statute specifically enumerating cer¬ 
tain classes of persons refers primarily to the per¬ 


sons designated,*® it also embraces a person who 
buys the labor and material which enters into the 
improvement 

L%en tn two capacities Sometimes the same per¬ 
son IS held entitled to a hen in two capacities *2 

§ 87. Mechanics 

A mechanic, within the meaning of the lien statute*, 
18 a person skilled in the practical use of tools; a workman 
who shapes and applies material in the building of a 
house or other structure mentioned m the statutes; a 
person who performs manual labor. 

Some statutes and constitutions expressly confer 
the right to a lien on mechanics *2 A mechanic, 
within the meaning of such statutes, is a person 
skilled in the practical use of tools,** a workman 
who shapes and applies material in the building of 
a house or other structures mentioned in the stat¬ 
utes,*6 a person who performs manual labor.*6 
The term has been held not to include contractors,*^ 
subcontractors,*® or a person who, although a me¬ 
chanic by trade, contracts to do the work in ques¬ 
tion otherwise than in the capacity of a mechan¬ 
ic,*® neither does the term include persons who 


25. Ga—Savannah & C R Co v. 
Callahan, 49 Ga 506 

40 C J p 128 note 76 

26. NY—Stryker v Cassidy, 76 N 

Y 60, 32 AmR 262 

27. RI —Sweet v James, 2 RI 270 

28. NY—Stryker v Cassidy, 76 N 
T 50, 32 Am R 262 

29. Del—In re Republic Bnffineei^ 
inff Co, Super, 130 A 498 

Mass—^Friedman v Hampden Coun¬ 
ty, 90 NE 851, 204 Mass 494 

30. Ark —Duncan v Bateman, 23 
Ark 327, 79 Am D 109 

40 C J p 128 note 83 
Gonstitnticmal provisloxi 
Tex—Straner v Pray, 36 S W 1054, 
89 Tex 625—Warner Memoiial 
University v Ritenour, Civ App, 
56 S W 2d 236, error refused— 
Gui^enheim v Dallas Plumbingr 
Co , Civ App , 42 S W 2d 268— 

Faxmers’ & Mechiinics' Nat Dank 

V Taylor, Civ App, 40 S W 876 

A plasterer has been held an arti¬ 
san within the lien law—^Warner 
Memorial University v Ritenour, 
Tex Civ App, 56 SW2d 236, error 
refused 

31. Ark —^Little Rock, H S & T 
Rv Co V Spencer, 47 SW 196, 65 
Ark 183 

9 C J p 603 note 6 [b] (2)-40 CJ p 
128 note 81 

32. fla—^Pitts y Domar, 33 Ga 96 
41) CJ p 128 note 86 

33. La—Equitable Real Est Co v 
National Surety Co, 63 So 104, 133 
La 118 

34. Tcnn—Carolina Portland Ce¬ 


ment Co V Hitt Lumber & Box 
Co. 208 SW 336, 141 Tenn 210 

40 C J p 128 note 88 

35. Tenn —Stevens v. Wells, 4 
Sneed 387 

40 C J p 128 note 89 

36. Tenn —Carolina Portland Ce¬ 
ment Co V Hitt Lumber & Box 
Co, 208 SW 336, 141 Tenn 210 

40 CJ p 128 note 91 

37- Ga—Pitts V Bomar, 33 Ga 96 

40 CJ p 128 note 92 

38 Tenn —Ccirolma Portland Ce¬ 
ment Co V Hitt Lumber & Box 
Co. 208 SW 336, 141 Tenn 210 

40 C J p 128 note 96 

39 NY —^Kcrwin v Post, 104 NY 
S 1005, 120 App Div 179 

40 NY —^Kerwin v Post, supra 

40 C J p 129 note 98 

41. NY—^Kerwin v Post, supra 

42 Ga—Thurman v Pettitt, 72 Ga. 
38 

40 C J p 129 note 1 

43. Mo—Gardner v North Kansas 
City Alfalfa Mills, App, 61 S W 
2d 374 

Tex—Strangr v Pray, 36 SW 1054, 
89 Tex 525—Local No 65, Musi¬ 
cians Protective Ass'n v Sammons, 
Civ App , 127 S W 2d 226, errox dis¬ 
missed, judgment coriecL—Sam¬ 
mons V Local No 65, Musicians 
Protective Ass’n of A F of M of 
Houston, Civ App, 106 S W 2d 786 
—Warner Memorial University v 
Ritenour, Civ App, 56 S W 2d 236, 
eiror refused—Gugrenheim v Dal¬ 
las Plumbingr Co, Civ App, 42 S 
W2d 268—Farmers' & Mechanics’ 
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Nat Bank v. Taylor, Civ App, 40 
SW 876 

44. NC—Stephens v Hicks. 72 S 
E 313. 156 NC 239, 36 LRA.NS. 
364, Ann Cas 1913A 272 

Tex —CorpoM Juris quoted la War¬ 
ner Memorial University v Rite¬ 
nour, Civ App, 66 SW2d 236, 237 

45. Tex —Oorpns Jtixls quoted in. 
Warner Memorial University v 
Ritenour, Civ App, 56 SW2d 236, 
237, error refused 

40 C J p 129 note 5 
A plseterer has been held a me¬ 
chanic within the lien law 
Mont—Meirigan v English, 22 P 
454, 9 Mont 113, 6 LRA 837 
Tex—^Warner Memorial University 
V Ritenour, Civ App, 66 SW2d 

236, error refused 

46. Tex —Ooxpns Juris quoted In. 
Warner Memorial University v 
RiUnour, Civ App, 66 SW2d 236, 

237, error refused 
40 C J p 129 note 6 

47. Or—Corpus Jnns cited In Ben¬ 
nett V Bruchou, 96 P 2d 762, 766, 
163 Or 176 

40 C J p 129 note 7 

48. Or—Corpnji Juris cited in Ben¬ 
nett V Bruchou. 96 P 2d 762, 766, 
163 Or 176 

Tex —^Huffman v McDonald, Civ. 
App, 261 SW 146 

49. Ga—Savannah, G & N A R 
Co V Grant, Alexander & Go, 56 
Ga 68 

40 C J P 129 note 10 
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merely sell, furnish, or supply matenals®® or ma¬ 
chinery^^ or who furnish materials to another ma- 

tcrialman.52 

Under some statutes a mechanic is entitled to a 
hen for materials bought by him and placed in po¬ 
sition on the premises, where the services of the 
mechanic were necessary in order to put up and fit 
together the articles so purchased, for the use for 
which they were intended While it has been held 
that the proprietor of a sawmill is in no sense a me¬ 
chanic,®'^ the contrary has been held with respect 
to a person who owns a sawmill and machinery, and 
works therein, not as a mere speculator or buyer and 
seller of lumber, but in shaping and fitting lumber to 
be useful as materials in a building 

§ 88. Laborers 

The mechanics' lien statutes variously confer a lien on 
laborers, workmen, or any person performing work and 
labor. 

The mechanics’ lien statutes variously confer a 
hen on laborers,®® workmen,®*^ or any person per¬ 
forming work and labor®® A laborer, within the 
meaning of such statutes, is a person who performs 
labor®® or manual labor,®® or the mam ingredient 
of whose services is physical toil ®i A mechanic,®® 
a plasterer,®® and a teamster®^ have been held to 


be laborers within the statute. 

On the other hand, the term “laborer” does not 
include a person who simply sells or furnishes ma¬ 
terial,®® a supenntendent of a mill,®® or a person 
employed to act as clerk and make himself generally 
useful ®7 Also some courts hold that a contrac¬ 
tor personally performing manual labor is not enti¬ 
tled to a lien as a laborer,®® and that a subcontrac¬ 
tor is not included in the term “laborer.”®® How¬ 
ever, other courts interpret the term “laborer,” as 
used in mechanics’ hen legislation, to include con¬ 
tractors'^® and subcontractors The term “labor¬ 
er” or “laborers,” as used in mechanics' lien stat¬ 
utes, includes one who performs labor for day’s 
wages 

§ 89. Materialmen 

Ordinarily a materialman, within the meaning of the 
statutes, 18 a person who does not follow the business of 
building or contracting to build homes for others, but 
who manufactures, purchases, or keeps for sale maten. 
als which enter into buildings, and who sells or furnishes 
such materials without performing any work or labor in 
installing or putting them in place. 

While a materialman has been held not to come 
within some early mechanics’ lien statutes restneted 
to particular classes of persons and not expressly 
mentioning a materialman,'^® nevertheless many stat- 


50. Ark—Duncan v Bateman, 23 
Ark 827, 79 AmD 109 

40 C J p 129 note 11 

51. Tenn—Greenwood v Tennessee 
Mfg Co, 2 Swan 130 

62. Tenn—Carolina Portland Ce¬ 
ment Co V Hitt Lumber & Box 
Co. 208 SW 336, 141 Tenn 210 

53. Ga—Collini v Nicolson, 61 Ga 
660 

40 C J p 129 note 14 

64h Ga—^Ehrans v Beddingfleld, 32 
SB 664, 106 Ga 765 

55. Ark—Gulledffe v. Freddy, 82 
Ark 433 

66L Ark—^Home Oil Co v Helton, 
14 SW2d 549, 179 Ark 132 

Fla—'Florida Fruit Co v Shakel- 
ford. 198 So 841, 145 Fla 216 

La—Officer v Combre, App, 194 
So 441 

40 C J p 129 note 18 

Labor aa lienable claim see supra S 
34 

Laborer 

As mechanic see supra 8 87 
Employed by contractor or sub- 
contreictor see infra 8 100 

Lien for wages generally see Mas¬ 
ter and Servant 88 139-150 

57. La—^Equitable Real Eat Go v 
National Surety Co. 63 So 104, 
133 La 448. 


58. Del—In re Republic Engrineer- 
ing Co, Super, 130 A 498 
Fla—Moon v Wilson, 180 So 25, 100 
Fla 791 

Idaho—^Riggen v Perkins, 246 P 
962, 42 Idaho 391—Hill v Twin 
Falls Salmon River Land & Water 
Co, 126 P 204, 22 Idaho 274 
Kan—Isbell v Payne, 147 P2d 718, 
158 Kan 298 

Mont—Caird Engineering Works v 
Seven-Up Gold Mining Co, 111 P 
2d 267, 111 Mont 471 
Ohio —^Howk V Krotzer, 42 N E 2d 
640, 140 Ohio St 100 
40 C J p 129 note 20 

69. Cal —^Hihm-Hammond Lumber 

Co V Blsom. 154 P 13, 171 Cal 
670, Ann Cas 1917C 798 
40 C J p 129 note 22 
Skilled laborera have been held to 
be within the meaning of the stat¬ 
ute—^Home Building & Loan Ass'n 
V White, 284 P 889, 141 Okl 240 

ea NC—Stephens v Hicks, 72 S 
E 313, 166 NC 239, 36 LRA,NS. 
364, Ann Cas 1913A 272—Moore v 
Amencan Industrial Co, 60 S E 
687, 138 N C 304 

61. Miss—^Williams v Alcorn Elec¬ 
tric Light Co, 53 So 968, 98 Miss 
468, Ann Cas 1913B 137 


Ass'n V White. 284 P 889. 141 
Okl 240 

63. Mont—^Merngan v English, 22 
P 464, 9 Mont 113, 6 LRA 887 

84. Ind—McElwaine v Hosey, 85 
NE 272, 135 Ind 481 

66- RI —^Arnold v Budlong, 11 R 
I 661 

68. N C —^Moore v American Indus¬ 
trial Co. 50 SE 687. 138 NC 304 

67- N C —Nash v Southwick, 27 S 
E 127, 120 NC 469 

68- Ga—^Tuck v Moss Mfg Co, 66 
S E 1001, 127 Ga 729 

40 CJ p 129 note 31 

69- Miss—Rivers v Mulholland. 62 
Miss 766 

70. Kan —Corpiu Juris quoted in 
Isbell V Payne. 147 P 2d 718, 720, 
168 Kan 298 

40 C J p 130 note 33 

71. Kan —Corpus Juris quoted in 
Isbell V Payne, 147 P 2d 718, 720, 
168 Kan 298 

40 C J p 130 note 34. 

79. Ind—Johnson v Spencer, 96 N 
E 1041, 49 Ind App 166 

Iowa—^Morvan v Carroll, 86 Iowa 
22 

73. RI—Arnold v Budlong, 11 RI 
661 

40 C J p 130 note 40 


89. Okl —^Home Building & Loan 

599 



MECRANIC8* LIENS 


57 C.J.S. 


§ 89 

utes, especially the later ones, expressly confer a 
lien on a materialman'^^ or a person furnishing ma¬ 
terials,'^^ and this is true in some jurisdictions 
where former statutes denied, or greatly restricted, 
the hen of a materialman The rights of mate¬ 
rialmen are fixed by law*^*^ and nothing that the 
owner can do can change them Ordinarily a ma¬ 
terialman, within the meaning of the statutes, is a 
person who docs not follow the business of build¬ 
ing or contracting to build homes for others,^® but 
who manufactures,®® purchases,®^ or keeps for 
sale®® materials which enter into buildings, and who 
sells or furnishes such materials®® without perform¬ 
ing any work or laboi in installing or putting them 


in place,®^ the matenals being incorporated in, or 
attached to, real estate by the labor of others ®® 

According to some,®® but not other,®7 authorities 
the term “materialman" may include a person who 
not only sells the materials, but also furnishes the 
labor necessary to install them, at least where the 
labor furnished is slight m comparison with the 
value of the materials Also a builder and contrac¬ 
tor who keeps a warehouse of material for sale to 
other builders and contractors may be a material¬ 
man and entitled to a hen as such for material fur¬ 
nished when it goes into a building being construct¬ 
ed by someone other than himself,®® A person is 


74- CaJ—Hinckley v Firld's Bis¬ 
cuit & Cracker Co. 27 P 594. 91 
Cal 136 

NT—Plittsburff Gas & Electric Co 
V Miller, 206 NTS 42. 123 Misc 
651, revciscd on other griounds 207 
NTS 335, 211 AppDiv 623 

75- Ana—Watson v Murphy, 285 
P 1037, 36 Ariz 377 

Axk—Home Oil Co v Helton, 14 S 
W 2d 549. 179 Ark 132 
Fla—Moon v Wilson, 130 So 25. 
100 Fla 791 

Idaho—Idaho Lumber & Hardware 
Co V DiGiacomo, 102 P 2d 637. 61 
Idaho 382—Ri^gen r Perkina, 246 
P 962, 42 Idaho 391 
La—Officer v Combre. App, 194 
So 441—Jahneke Set vice v Mc¬ 
Guire. 119 So 765, 9 La App 698 
Md—Wilhelm v Roe. 149 A 438, 158 
Md 615 

Mich —People, for Use of Belson 
Mfir Co V. Wayne Electric Mo¬ 
tor Co, 257 NW 877, 269 Mich 
B37--Hart v Reid, 219 NW 692, 
243 Mich 175 

Mont—Caird Engineerinsr Works v 
Seven-Up Gold Mininir Co, 111 P 
2d 267, 111 Mont 471—Fedcial 
Land Bank of Spokane v Green. 90 
P2d 489, 108 Mont 66—^Dewey 
Lumber Co v McQuirk, 30 P 2d 
475, 96 Mont 294. 

Neb—Dairy v Barry, 26 NW2d 1, 
147 Neb 1067 

Ohio —Howk V Krotzer, 42 N E 2d 
640, 140 Ohio St 100 
Or—Corpu Juris cited In Heacook 
Sash & Door Co v Weatherford, 
204 P 344, 346, 136 Or 163 
Tex —L MacAtee & Sons ▼ 
House, 163 S W 2d 460, 137 Tez 
259 

40 CJ p 130 note 42 
Furnishing materials as llenable 
claim sec supra § 40 
Statute held InapplioahLa 
Statute protecting materialman 
dealing directly with owner has been 
held inapplicable where mateiial was 
furnished to contractors —Central 
Lumbrr Co v Douglas, 127 So 43, 12 
La App 680. 


Conditioiial seller of furnace held 
properly awarded hen —^Kastner v 
Security Savings & Loan Ass'n, 256 
F 989, 123 Kan 632 
Ueotuuuc'B Uea is not Umited to 
person who physioally delivers xnsp- 
teriAlB, but extends to those who 
furnished materials through other 
persons, and agency may include 
owner himself —Grammar v Hes¬ 
perian Bldg & Sav Ass'n, Tex Civ 
App. 70 S W 2d 220, error refused 

76. Ga—Guaianty Investment & 
Loan Co V Athens Engineering 
Co, 110 SE 873, 152 Ga 696 

77. La—Thompson v O'Leary, 84 
So 116, 146 La 843 

78L La—Thompson v O’Leary, su¬ 
pra 

79. Or—Corpus Juls cited m Hea- 
cock Sash & Door Co v Weather¬ 
ford, 294 P 344, 346. 135 Or 153 

Tex—Coipiu Juris quoted In Hud¬ 
dleston V Nislar, Civ App, 72 S 
W 2d 969. 962 
40 0 J p 130 note 44 

80. NY —Chambers v George Vas- 
sar's Sons & Co, Inc, 143 NTS 
615. 81 Misc 562 

Or—Corpus Jons dted In Hcacock 
Sash & Door Co v Weatherford, 
294 F 344, 346, 135 Or 153 
Tex—Corpus Juris quoted in Hud¬ 
dleston y Nislar, Civ App. 72 S 
W 2d 959, 962 

81. Or—Corpus Jons dted in Hea- 
cock Sash & Door Co y Weather- 
foid, 294 P 344, 346. 135 Or 163 

Tex—Corpus Juris quoted In Hud¬ 
dleston V Nislar, Civ App, 72 S 
W2d 969. 962 
40 C J p 130 note 46 

8& Or—Corpus Juris dted In Hea- 
cock Sash & Door Co v Weather¬ 
ford, 294 P 844, 346, 135 Or 153 
Tex—Corpus Jtuns quoted In Hud¬ 
dleston V Nislar, Civ App, 72 SW. 
2d 969, 962 
40 C J p 130 note 47 

83. Or—^Bennett v Bruchou, 96 P 
2d 762, 163 Or 176—Corpus Juris 
cited In Heacock SEush & Door Co 
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r Weatherford, 294 P 344, 346, 
135 Or 163 

Tex—Corpus Juris quoted in Hud¬ 
dleston V Nislar, Civ App, 72 S W 
2d 959, 962 
40 C J p 130 note 48 
Other definitions 

(1) "A materialman, ordinarily, is 
one flrom whom the principal con¬ 
tractor or a subcontractor secures 
material of a general type for use 
on the structure "—Marsh v Rothey, 
183 SE 914, 915, 117 WVa. 94 

(2) Statutory definitions 

Mich —People, for Use of Belson 
Mfg Co V Wayne Electric Motor 
Co. 257 NW 877, 879, 269 Mich 
537—Hart v Reid, 219 NW 692, 
694, 243 Mich 176 

Ohio—^Matzinger v Harvard Lumber 
Co, 156 NE 131, 115 Ohio St 655 
40 CJ p 130 note 48 [a] 

84. Tez —C(»pns Juris quoted In 
Huddleston v Nislar, GivApp, 72 
SW2d 959, 962 

40 CJ p 130 note 49 

85. NT—Chambers v George Vas- 
sar’s Sons & Co, Inc, 143 NTS 
616, 81 Misc 662 

86. Cal—Hams & Stunston v Tor- 
ba Linda Citrus Ass’n, 26 P 2d 
654, 135 Cal App 154 

Labor as part of pnee of xnatezlal 

(1) It has been held that a ma¬ 
terialman who employs labor to put 
in iron work as a completed job is 
entitled to a lien for such labor, not 
os such, but as i>art of the price 
of material furnished in the place 
to be used—Teiry v. Klein, 201 S 
Y/ 801, 133 Ark 366 

(2) It has also been held, however, 
that labor paid for by a material¬ 
man cannot be treated as part of 
the price for the material—^Bell v 
Koontz, 290 SW 697, 172 Ark 870 
—40 C J p 130 note 51. 

87- NY —^Herrmann v New York, 
114 NTS 1107, 130'AppDiv 631, 
1 N T Civ Proc .N S, 213, affirmed 
93 NE 376, 109 NT 600 
88. Ariz—^Watson v Murphey, 285 
P 1037, 36 Ariz 377. 
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entitled to a hen for materials sold and furnished by 
him directly to the owner, rather than the contrac¬ 
tor, on the promise of the owner to pay therefor 
While a person who merely pays for materials fur¬ 
nished by others,®® or who merely guarantees pay¬ 
ment of materials purchased by another,®! is not en¬ 
titled to a hen for materials furnished, it has been 
held that a person has suffiaent interest in the mate¬ 
rials to entitle him to a hen as a materialman where, 
on the shipment of material to him, he pays the 
draft of the shipper and delivers the materials on 
the request of the owner and contractor ®® An own¬ 
er of a mill who saws lumber from timber of an¬ 
other, under a contract with the latter to be paid for 
the sawing, and who delivers the lumber to the own¬ 
er of the land or his agent, by whom it is used in 
the improvement of the owner’s real estate, does 
not occupy the position of a materialman ®® 

Contractors atid subcontractors distinguished. 
Under some statutes a materialman or person fur¬ 
nishing material is deemed to be either a contrac¬ 
tor®^ or a subcontractor® 5 accordingly as he does or 
does not contract directly with the owner, and to be 
entitled to a lien only when he occupies the position 
of a contractor®® or subcontractor ®7 Also under 
some statutes the hens of contractors and material¬ 
men are deemed to be of the same character®® and 
governed by the same principles of law®® Under 


§ 89 

other statutes, however, the courts recognize a clear 
distinction between materialmen and contractors^ 
or subcontractors.® They hold that m order to be 
entitled to a hen a materialman need not be a con¬ 
tractor® or subcontractor^ for the erection or repair 
of the building, that a person is not a "contractor,” 
within the meaning of the statute, by reason of the 
fact that he is under contract to sell or furnish ma¬ 
terials,® that a person selling materials to a con¬ 
tractor is not made a subcontractor by reason of the 
contract involved in the sale,® and that the mere 
knowledge on the part of a person selling material 
to a contractor that it is to be used in the perform¬ 
ance of a certain contract between the owner and 
the contractor does not make him a subcontractor 

In various cases a particular person has been held 
by the court to be a materialman and not a contrac- 
toi® or subcontractor,® or not to be a materialman 
but rather a contractor!® or subcontractor!! In 
some jurisdictions the test applied in determining 
whether a person is a materialman, on the one hand, 
or a contractor or subcontractor, on the other hand, 
IS whether he furnishes material only or labor and 
material combined.!® However, in other jurisdic¬ 
tions, where a person may be a materialman even 
though he installs or puts the materials m place, the 
test sometimes applied is whether the value of the 
labor supplied in putting the materials in place is 


89: Wis —Wisconsin Planing-Mill 
Co V Grams, 39 NW 631. 72 Wis 
276—^Wilier v Bergenthal, 7 NW 
352, 60 Wis 474 

40 C J p 130 note 64 [a] 

90. Neb—Barry v Barry, 26 NW 
2d 1, 147 Neb 1067 

91. Me—Rounds v Basham, 100 A 
936, 316 Me 199 

92. NC—^Lindsey v Mitchell, 93 
SB 955, 174 NC 458 

93. Ga—Georgia Steel Co v White, 
71 SB 890, 136 Ga 492 

94. Ill—City of Salem v Lane & 
Bodley Co, 60 NE 37, 189 Ill 693, 
82 Am SR 481 

Pa —Susquehanna Lumber Co v 
Yuxkowski, Com PI, 31 LuzLeg 
Reg 413 

40 CJ p 131 note 63 

95. Okl —Mobley v Leeper Bros 
Lumber Co, 214 P 174, 89 Okl 
96 

40 C J p 131 note 64 

90. DC —^Leitch v Central Dispens¬ 
ary & Emergency Hospital, 6 App 
DC 247 

40 C J p 131 note 65 

97. DC—Leitch v Central Dispen¬ 
sary & Emergency Hospital, supra 

98. Ga—Gucuranty Investment & 
Loan Co v Athens Engineering 
Co, 110 SE 873. 162 Ga 696 


99. Ga —Guaranty Investment & 
Loan Co v Athens Engineering 
Co, supra 

1. Cal ^Hinckley v Field’s Biscuit 
& Cracker Co, 27 P 694, 91 Cal 
136 

10 C J p 131 note 69 

2. Wash—Baker v Yakima Valley 
Canal Co, 137 P 342. 77 Wash 
70 

40 C J p 131 note 70 

3. Conn—Chapin v Persse & 

Brooks Paper Works, 30 Conn 
461, 79 Am D 263 

4. Conn —Chapin v Persse & 

Brooks Paper Works, supra 

5t Cal—^Hinckley v Field’s Biscuit 
& Cracker Co, 27 P 694, 91 Cal 
136 

40 C J p 131 note 73 

6. NY —^Hedden Constr Co v 

Proctor & Gamble Co, 114 N Y S 
1103, 62 Misc 129, modified on oth¬ 
er grounds 118 N Y S 920, 134 App 
Div 244 

40 C J p 131 note 74 

7. NY—^Hedden Constr Co v 

Proctor & Gamble Co, supra 

8. Ark—^Nowlin v Noteware, 7 S 
W2d 791, 177 Ark 688 

Or—^Drake Lumber Co v Lindquist, 

1 170 P2d 712, 179 Or 402—Hiscock 
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Sash & Door Co v Weatherford, 
294 P 344, 136 Or. 153 

40 C J p 131 note 76 

9. Cal—Hams & Stunston v Yor- 
ba Linda Citrus Ass’n, 26 P 3d 664, 
135 Cal App 164 

Ohio—Matzinger v Harvard Lumber 
Co, 155 NE 131, 115 Ohio St 555 

WVa—^Maish v Rothey, 183 SE 
914, 117 WVa 94 

40 CJ p 132 note 77 

10. Cal—^Rapp v Horgan, 281 P 
1034, 101 Cal App 605 

Mich—^Vander Horst v Kalamazoo 
Apartments Corporation, 216 NW 
67, 239 Mich 593 

Okl—Rogers v Crane Co, 68 P 2d 
620. 180 Okl 139 

40 C J p 132 note 78 

11. Cal—^Bird v American Surety 
Co, 166 P 1009, 176 Cal 625 

40 C J p 132 note 79 

18. Mich—^Van Horst v Kalamazoo 
Apartments Corporation, 215 NW. 
67, 289 Mich. 693 

Ohio —^Matziner v Harvard Lum¬ 
ber Co, 166 NE 131, 116 Ohio St 
656 

Okl—^Rogers v Crane Co, 68 P 2d 
520. 180 Okl 139 

40 C J p 182 note 80. 
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small in comparison with the value of the mate¬ 
rial but It has also been held that something 
more than this is necessary to a determination of 
the status of a lien claimant,and that a person 
who, under an agreement with the contractor, and 
with material furnished by himself, erects a definite 
part of a building or struciure is a subcontractor 
within the meaning of the statutes, regardless of the 
comparative cost of labor and material ^5 

§ 90. Contractors in General 

As used in mechanics’ lien statutes the term “con¬ 
tractor” has a restricted meaning A contractor, or 
principal contractor, or original contractor, within such 
statutes, IS a person who contracts directly with the 
owner of the property to erect or construct a building 
or other structure or improvement or any mam division 
or part thereof 

While the rule was otherwise under a few early 


statutes,under the more modem mechanics’ hen 
statutes the contractor is usually entitled to a lien.^^ 
Although in a general sense, a contractor is any per¬ 
son who enters into a contract, as used in mechan¬ 
ics’ lien statutes the term has a restricted mean¬ 
ing However, some courts have held that the 
term "original contractor” employed in the statutes 
IS used in its usual sensed® as designating a person 
who for a fixed price agrees to perform certain 
work for some other person 20 A contractor, or 
principal conti actor, or oiigmal contractor, within 
the meaning of such statutes, is a person who con¬ 
tracts directly with the owner of the property^i to 
erect or construct a building or other structure 
or improvement^^ or any mam division or part 
thereof 23 Some statutes expressly define the term 
“contractor” as used therein 24 


18. Cal—^Pugh V Moxley, 128 P 
1037, 161 Cal 374 
40 C J p 132 note 82 
14. Cal —Hihn-Hammond Lumber 
Co V El&om, 154 P 12, 171 Cal 
670, Ann Caa 1917C 798 

16. Cal —^Hihn-Hammond Lumber 
Co V Elsom, supza 

le. US—Winder v Caldwell, DC, 
14 How 434, 14 LEd 487 
Ga—Savflinnah, G & N A R Co v 
Grant, 66 Ga 68 

17. Ark —^Lammers ▼ Cart-Ritter 
Co, 121 SW2d 95. 196 Ark 1159, 
followed in 121 SW2d 519. 196 
Ark 1178 

Ill—Paul V Shukes, 47 NE2d 374, 
317 IllApp 660 

La—^National Homestead Ass’n v 
Graham, 147 So 348, 176 La 1062 
NY—^P Grassi & Bros v Lovisa & 
Plstoresi, 182 NE 68, 269 NY 
417, 83 ALR 1149—^Nieman v 
Nadelman, 240 NY S 47, 136 Misc 
386, affirmed 243 NYS 811, 229 
AppDiv 865 

Tenn—^Amstein Realty Co v Wil¬ 
liams, 40 SW2d 1007, 163 Tenn 
69 

Tex—^Wilson v Hinton, 116 SW2d 
365, 131 Tex 693—Mood v Metho¬ 
dist Episcopal Church South, of 
Cisco, ComApp, 300 SW 30 
WVa—Rosenbaum v Price Const 
Co. 184 SE 261, 117 WVa 160 
40 C J p 132 note 88 
Constitutioii. and statutes 

The mochanic’s lien contemplated 
by the constitution and statutes may 
be created in favor of one who ac¬ 
tually furnishes labor and material 
under a written contzact in construe- 
tion of an improvement, even though 
It IS furnished through the agency 
of another—Wilson v Hinton, 116 
SW2d 365, 131 Tex 593 

18. Cal —Gross v Hazeltme, 290 
P 673, 107 CalApp 446 


La—Flank v Waters, 110 So 413, 
162 La 256 
40 C J p 132 note 90 

19- Tex—Huddleston v Nislar, Civ 
App, 72 SW2d 959—^Van Horn 
Trading Co v Day, Civ App, 148 
SW 1129 

20. Tex—^Huddleston v Nislar, Civ 
App, 72 SW2d 969^Van Horn 
Trading Co v Day, Civ App, 148 
SW 1129 

81. La —CoKpus Jhrls mted la 
Fzank v Waters. 110 So 413, 416, 
162 La 256 

Or —Corpus Jtins cited In Pirouty 
Lumber & Box Co v McGuirk, 66 
P2d 481, 483, 156 Or 418, rehear¬ 
ing denied 68 P 2d 473, 166 Or 
418 

40 C J p 132 note 93 
Contractor distinguished from mate¬ 
rialman see supra § 89 
Other statement 

A person furnishing labor or ma¬ 
terial and labor on a contract direct 
with the owner Is an original con¬ 
tractor within the meaning of the 
mechanics' lien law 
Okl —Rogers v Crane Co , 68 P 2d 
620, 180 Okl 139 

Oi —Drake Lumber Co v Lindquist, 
170 P2d 712, 179 Or 402—Barr 
V Lynch, 97 P2d 185, 163 Or 607 
—Shea V Graves, 19 P 2d 406, 142 
Or 603—Shea v Peters, 268 P 
689, 126 Or 76—^Bernard v Haa- 
san, 118 P 201, 60 Or 201 
Statutory agent of owner 

It has been held that a person fur- 
nis'ung materials or performing la¬ 
bor, or doing both, at instance of 
statutory agent of owner of prop¬ 
erty cannot hold relationship of 
original contractor as to the owner 
—/Jarr v Lynch, 97 P2d 186, 163 
Or 607 

28. Cal —Hihn-Hammond Lumber 
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Co v Elsom, 154 P 12, 171 Cal 
670, Ann Cas 1917C 798 
40 C J p 133 note 94 
OUier deflzutions 

(1) A contractor has also been de¬ 
fined as one, who under contract 
with the owner, undertakes for a 
consideration to furnish the mate¬ 
rial, labor, and superintendence re¬ 
quired in the improvement of the 
owner’s premises, either in the erec¬ 
tion of a structure thereon or m 
the alteration or repair of one in 
existence 

A.rk—^Home Oil Co v Helton, 14 S 
W2d 649, 660. 179 Ark 132 
Cal—Gross v Hazeltme, 290 P 673, 
676, 107 CalApp 446 
Mo—^Dougherty Moss Lumber Co v 
Churchill. 90 SW 406, 407, 114 
Mo App 678 

(2) Further definitions see 40 CJ 
p 133 note 94 [a] (2) 

83. Cal—^Pugh V, Moxley, 128 P 
1037, 164 Cal 374 

40 C J p 133 note 96 

84. Ill—^Paul V Shukes, 47 NB2d 
374, 317 IllApp 650 

40 C J p 133 note 96 
Parttcnlaz statutozy dsfiiiltloiui 
(1) "One who, by contract or 
agreement, express or implied, with 
the owner or the one who acts for 
the owner, plans or superintends 
the structure or other improvement 
or any part thereof, or furnishes 
labor, skill or superintendence there¬ 
to, or supplies or hauls materials 
reasonably necessary for and actual¬ 
ly used therein, or any or all of 
them, whether as an architect, su¬ 
perintendent, builder or material 
man"—Smith-Faxis Co, for Use of 
Keasbey & Mattison v Jameson 
Memorial Hospital Ass’n, 169 A 233, 
234, 313 Pa 264-40 CJ p 133 note 
96 [a] (1). 
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The term “contractor” as used in the mechanics* 
hen statutes does not include a lessee,^5 vendor,26 
or vendee27 of real property who is making im¬ 
provements thereon, or an insurance company which 
elects, under the policy of msurance, to repair build¬ 
ings damaged by fire ,28 nor does the term “original 
contractor” include a day laborer22 or a journey¬ 
man 2® The fact that a contract, instead of being 
for a stipulated sum, is what is known as a “cost 
plus” contract does not convert the person contract¬ 
ing with the owner into an agent®! or disentitle him 
to a hen as a contractor 8® Also the fact that the 
contractor does not pay for quite all the material 
purchased and furnished by him does not change 
his relation to the owner into one of agency 23 

**Subcontractors^* distinguished It sometimes be¬ 
comes of vital importance to determine whether the 
hen claimant or the person with whom he contract¬ 
ed stands in the position of a contractor or a sub¬ 
contractor 24 Particular persons have been held 
to be contractors, principal contractors, or original 
contractors, and not subcontractors,® 5 or to be sub¬ 
contractors and not contractors or principal con¬ 
tractors 26 The definitions of a contractor as a per¬ 
son who contracts with the owner and of a subcon¬ 
tractor as a person who contracts directly with the 
principal contractor point out one ground of dis¬ 
tinction between a contractor and a subcontractor 2*^ 
A company employed by a general contractor acting 


as the agent of the owner has been held a contrac¬ 
tor and not a subcontractor 2® It has been held that, 
where two or more persons who have jointly, as 
original contractors, entered into a contract to erect 
a building agree between themselves that each shall 
do a particular portion of the work and receive a 
specified part of the compensation, this makes each 
of them a subcontractor under the original con- 
tract®® although it does not release them from their 
joint liability for the due performance of their con¬ 
tract ,40 but other cases have held that they remain 
principal contractors for all purposes and do not be¬ 
come subcontractors by reason of such agreement 

Where, after a contract for the erection of a 
house for an entire sum has been executed, the con¬ 
tractor takes another person into partnership with 
himself in the mason work but not in the other 
work, and the owner makes no agreement with the 
new firm, it has been held that as to the mason work 
the partnership is a subcontractor ^2 The mere fact 
that a building contract with relation to property 
held in the names of the individual partners is made 
with the firm does not show that the contractor is a 
subcontractor, the firm being the principal contrac¬ 
tor ^2 An assignee of the contractor, who has fur¬ 
nished the material and performed the labor called 
for by the contract, is entitled to a lien for the 
amount due either as a contractor or as a subcon¬ 
tractor, where nothing was paid to the original con- 


(2) "A person who enters into a 
contract with the owner of real 
property for the improvement there¬ 
of"—Grassi & Bro v Lovisa & 
Pistoresi, 182 NE 68. 69. 259 NY 
417, 83 A L R 1149—Landes v Lan¬ 
des. 277 NYS 886, 889, 243 App 
Div 464r-40 CJ p 133 note 96 [a] 
( 2 ) 

(3) Under this definition the word 
"contractor" means one who, in the 
usual course of trade, undertakes to 
improve property of another—^Mc¬ 
Nulty V Offermaii, 116 NB 776, 776, 
221 NY 98—Grassi & Bro. v 
Lovisa & Pistoresi, supra 

8Si Cal—Gross v Hazeltine, 290 P 
673, 107 Cal App 446 
NY—^Landes v Landes, 277 NYS 
886, 243 AppDiv 464 
RI—^Elliott & Watrous v Harring¬ 
ton, 27 A 2d 338, 68 RI. 237 
40 C J p 133 note 97 

S6. NY—^P Grassi & Bro ▼. Lo- 
visa & Pistoresi, 182 NB 68, 269 
NY 417, 83 ALR 1149 

aft. Cal—McDowell v Perry, 51 P 
2d 117, 9 Cal App 2d 655. 

40 C J p 133 note 98 

sa. Del—J G Justis Go v. Spicer, 
96 A 239, 28 Del 534. 


28. Pa —Octave v Belts, Com Pi, 
23 West Co LJ 218 
Tex—^Van Horn Trading Co ▼ Day, 
Civ App, 148 SW 1129 

Howly hasui 

Stonemason who was engaaed on 
hourly hasis to work for indefinite 
time under direction of owner of 
buildings, and who was not em¬ 
ployed to perform any distinct piece 
of work, was not original contractor 
within statute—Bennett v Bruchou, 
96 P 2d 762, 163 Or 176 
30u Pa—^Miller V Stoudt, 14 PaDist 
& Co 141—Octave v Belts, Com 
PI. 23 West Co L J 218 

31. Mich—^Enowlton v Gibbons, 
178 NW 63, 210 Mich 647 

Miss—^Williams v Warren, 99 So 
266, 134 Miss 899 

32. Mich—Enowlton v Gibbons, 178 
NW 63, 210 Mich 647 

Lien for profits and commissions see 
supra 6 49 

33. Iowa —^Nunemaker v Kulhavy, 
196 NW 1009, 197 Iowa 962 

34. Colo—Western Blatente Roof¬ 
ing Go V Fisher, 273 P 19. 86 
Colo 6 

Or—Stark-Davis Co v Lansdon. 266 
P 792, 125 Or 89 

35. Ga—Buffalo Forge Co. v South¬ 
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ern Ry Co, 159 SB 301, 48 Ga 
App 445 

Or—Stark-Davis Co v Lansdon, 266 
P 792, 126 Or 89 

40 C J p 134 note 7 

30. Conn—Kinney v Blackmer, 10 
A 668, 56 Conn 261 

40 C J p 184 note 8 

37. Del—Travis v Meredith, 43 A 
176, 16 Del 376 

39 C J p 134 note 11 

38. Ga—Buffalo Forge Co v South¬ 
ern Ry Co, 159 SE 301, 43 Ga 
App 445 

39. N Y —^Vogel v Whitmore, 26 N 
YS 202, 72 Hun 417, afiflrmed 44 
NB 1129, 149 NY 696—Stroebel 
V Ochse, 36 NYS 1089, 14 Misc 
622 

40. NY —^Vogel v Wlutmore. 26 N 
YS 202, 72 Hun 417, affirmed 44 
NB 1129, 149 NY 695 

41. Cal—^Davis v. Livingston, 29 
Cal 283 

Wis—Harbeck v Southwell, 18 Wis 
418 

42. Ill—Shaar v Knickerbocker Ice 
Co, 87 NB 54, 149 Ill 441 

43. Mo—^Hill V. Gray, 81 Mo App 
466 
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tractor and the latter did no part of the work un¬ 
der the contract and has waived all claim thereun¬ 
der 

§ 91. — Lien for Labor and Material Fur¬ 
nished 

Ordinarily a contractor la entitled to a lien for labor 
and material furnished by him in the performance of his 
contract 

While the contrary has been held under a few 
statutes,^5 It is generally held that a contractor is 
entitled to a hen for labor furnished by him and 
actually performed by persons working under him,^® 
and even though his workmen have taken out liens 
the effect is only to dimmish the contractor’s lien 
pio tanto The contractor has also a hen for nec¬ 
essary materials furnished by him in order to com¬ 
ply with his contract ^8 A contractor is not enti¬ 
tled to a lien for labor^® or materials®® furnished 
by others, and for which he did not pay, and it is 
doubtful whether a conti actor to do certain work is 
entitled to a lien for a profit on labor and material 
furnished by other persons under contracts directly 
with the owner for the doing of work bearing no re¬ 
lation to the work performed by him 

§ 92. -Stipulations of Contract as to Lien 

A stipulation in the contract between the owner and 
the contractor that the contractor will not assert a lien 
IS binding 
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Where the contract between the owner and con¬ 
tractor stipulates that the contractor will assert no 
lien, the contractor will, of course, be bound by such 
stipulation,62 but the stipulation must be explicit ®2 
Its intent®^ and interpretation®® should be reasona¬ 
bly clear, and, where so provided by statute, it must 
be made a matter of record ®6 Stipulations that the 
contractor shall promptly pay for all materials, so 
that a hen will not anse,®^ that he shall give security 
that no hens will be filed,®8 that he shall present a 
certificate that the property is free from hens,®® 
that the building shall be delivered free from hens,®® 
that all bills shall be paid by check of the contrac¬ 
tor,®! that the contractor will satisfy every claim,®® 
or that the contractor will not permit any hens to 
be set up by subcontractors® 3 have been held not to 
defeat the right of the contractor to a hen 

It has been held, however, that a stipulation of 
the contractor to complete the work free from me¬ 
chanics’ hens,64 or to transfer the house to the own¬ 
er clear of all claims or encumbrances,®® excludes 
a hen in his favor, and that the covenant of the 
contractor to furnish a release from hens is, as to 
himself, the equivalent of a covenant not to file a 
hen ®® 

§ 93. -Modification of Contract 

Slight alterations or modifications of the contract as 
to the manner of execution will not abrogate the right 
of a contractor to a hen. 
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44i Iowa—^Haney & Campbell Mfgr 
Co V Adaza Co-op Creamery Co, 
79 NW 79, lOS Iowa 313 
45. Ark—Cook v Moore, 239 SW 
750, 162 Ark 590 
40 C J p 131 note 19 

48. Idaho—Riserm v Perkins, 246 
P 963, 42 Idaho 391 
Kan—Oorpiui Jnns quoted In Isbell 
V. Payne, 147 P 2d 718, 720, 158 
Kan 298 

Mont—Corpus Jana cited in Caird 
Kn^moeringr Works v Seven-Up 
Gold Mining Co. Ill P 2d 267, 281, 
111 Mont 471 

Okl—Shefts Supply v Biady, 41 P 
Jd 820. 170 Okl 690 
Or—James A C Talt & Co v 
Stiyker, 243 P 104, 117 Or 338 
40 G J p 134 note 20 
47 Idaho—Riggin v Perkins, 246 
P 962, 42 Idaho 391 
Or—Jrimps A C Tait & Co v Stryk¬ 
er, 243 P 104, 117 Or 338 
R I.—Sweet v James, 2 RI 270 
40 CJ p 134 note 21 

43. Ala—Murray v Bessemer Lum¬ 
ber Go. 106 So 857, 214 Ala 116 
Idaho—Riggin v Perkins, 246 P 962, 
42 Idaho 391 

Or —James A C Tait & Co v 
Stryker, 243 P 104, 117 Or 338 


Tev —Mood V Methodist Episcopal 
Church South, of Cisco, Oom App, 
300 SW 30 

40 C J p 134 note 22 

49. Tex —^Dupuy v Shilling, Civ 
App, 298 SW 934 

50. Tex—^Dupuy v Shilling, supra 

40 C J. p 134 note 23 

51. NT—Russell v Pichler, 198 N 
TS 702 

40 CJ p 134 note 24 

53. N J —Bates Mach Co v Tren¬ 
ton & N B R Co, 68 A 935, 70 
N J Law 684—Stein v Pennsyl¬ 
vania Dock & Warehouse CO, 159 
A 688, 10 NJMisc 568 

40 CJ p 136 note 26 

Stipulation as affecting right of sub¬ 
contractor, materialman, or work¬ 
man to lien see infra S 109 

Waiver of lien by agreement see in¬ 
fra S 224 

53. Mo —^Barker v Berry, 4 Mo App 
686 

40 C J p 136 note 27 

54. NT—^Kertscher v Green, 99 N 
E 146, 206 NT 522, Ann Cas 1913E 
561 

55. NT —^Kertscher v Green, supra 

Pa—Schwartz v Whelan, 146 A 525, 

295 Pa 426, 65 ALR 277. 
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88. Pa.—Carle v Neeld, 24 Pa Co 
223 

40 C J p 135 note 30 

67. Neb—Zaris v Keck, 68 NW 
933, 40 Neb 466 

58. Pa —Toung v, Lyman, 9 Pa. 449 

59. Moss —Morrison Co v. Wil¬ 
liams, 86 NE 888, 200 Mass 406 

40 C J p 135 note 38 

88. Pa —Schmid v Palm Garden 
Impr Co, 29 A 727. 162 Pa 211 

40 C J p 135 note 34 

61. Tenn—^Lowenstem v Reynolds, 
22 SW 210, 92 Tenn 643 

62. Tex —Childress v Smith, Civ 
App, 37 SW 1076 

63. Pa—^Nice v Walker, 25 A 1065. 
153 Pa 123. 34 Am S R 688 

40 C J p 136 note 87 

6iL Ill—^Herman H Hettler Lum¬ 
ber Co V Hodge, 227 Ill App 333 

65. Ind—^Fuhrman v Freeh, 109 N 
E 781, 60 Ind App 849 

66. Pa—WysB v Beaver Valley 
Brewing Co. 66 A 814, 216 Pa. 448 

40 C J p 135 note 40. 
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Slight alterations or modifications of the contract 
as to the manner of the execution and the like will 
not abrogate the right of a contractor to a hen 

g 94 , - Rescission of Contract 

The contractor cannot have a lien where the owner 
rescinds the contract before any work is done 

Where the owner, before any work is done, re¬ 
scinds the contract, the contractor cannot proceed 
and have a licn,®8 his remedy being an action for 
damages for breach of contract but where a 
partly performed building contiact is canceled by 
mutual consent, and the value of the work already 
performed and of the materials furnished ascer¬ 
tained and agreed on, and the owner promises to pay 
such agreed value, the right to a hen is not waived 
or lost by the contractor ^0 

§ 95. - Performance of Contract 

In the absence of an adequate excuse for nonper¬ 


formance or a waiver thereof by the owner, performance 
of his contract is necessary in order to entitle the contrac¬ 
tor to a lien 

In the absence of an adequate excuse for nonper¬ 
formance,or of waiver by the owner of nonper¬ 
formance,^2 performance of his contract is neces¬ 
sary in order to entitle the contractor to a hen 
The contractor is not entitled to a hen where he has 
not substantially performed his contract,*^^ or where 
he has failed to perform a material and considerable 
part of the work required under the contract,"^5 or 
where he has willfully or intentionally departed 
from, or failed to carry out, the terms of the con¬ 
tract,'*'® even though in an unimportant respect 

On the other hand, the contractor is entitled to a 
hen where he has acted in good faith in endeavor¬ 
ing to perform his contract'^8 and has substantially 
performed it,^® even though there are slight, minor, 
or trifling defects or omissions 8® An intention 
substantially to perform is negatived by a refusal 


67. Ala—Montandon v Deas, 14 
Aia 33, 48 Am D 84 

40 0 J p 137 note 68 

68. Ill—^Horr v Slavik, 36 Ill App 
140 

69. Ill —Horr v Slavik, supra 

70. Minn—Bruce v Lennon, 54 N 
W 739, 52 Minn 547 

71. Pa—Pierce, Butler & Pierce 
Mfgr Go V Rogers. 60 Fa Super 
293 

40 C J p 135 note 42 
Equtabla lien 

On proof by building contractor 
of hia allegations that he had com¬ 
plied with his contract to construct 
building in so far as he was permit¬ 
ted by owner, and that his failure to 
complete the contract was due to 
failuie of owner to comply with his 
obligation under the contract to 
make advances to contractor for pur¬ 
pose of meeting pay rolls, contrac¬ 
tor would be entitlad to an equita¬ 
ble iien on the improvement made, 
and for the amount of his recovery 
on quantum meruit. Just as though 
he had fully performed the contract 
as contemplated by the statute set¬ 
ting up hen in his favor—Shubert 
V Spelr, 38 S B 2d 835, 201 Ga 20 

72. Mass —McCue v Whitwell, 30 
N B 1134, 166 Mass 205 

40 C J p 186 note 43 

73. Pla—Cooper v Passmore, 138 
So 48, 108 Fla 744 

Mass—Glaser v Schwartz, 176 NB 
613. 276 Mass 64 

NT^Mink V Keep, 227 NTS 698, 
223 AppDiv 230 

Tex—Sommers v Stout, Com App, 
44 SW2d 901—Carlile v Harris, 
Civ App. 88 SW2d 622—Farm & 
Home Savings & Loan Ass'n of 


Missouri V Muhl, Civ App, 87 S 
W 2d 316, erroi refused 
40 C J p 136 note 44 
Abandonment by contz actor see in¬ 
fra 4 96 

Default in performance of principal 
contract as affecting right of sub¬ 
contractor, materialman, or work¬ 
man to lien see infra S 112 

74. Mo—Johnson v Brill, 295 SW 
568 

Or—McComb v Cogswell, 15 P 3d 
716, 140 Or 676 

Tex —Sommers v Stout, Com App, 
44 S W 2d 901—Postal Savings & 
Loan Ass’n v Powell, Civ App, 47 
SW2d 343, error lefused 
40 C J p 135 note 45 
Agreement as to substantial per¬ 
formance 

Parties to contract for improve¬ 
ments on homestead could not, by 
contract, agree m advance what 
should be conclusive evidence of sub¬ 
stantial compliance with contract — 
Sommers v Stout Tex Com App, 44 
SW3d 901 

75. Or—Pippy v Winslow, 125 P 
298, 62 Or 219 

40 C J p 136 note 46 

76. Mass—Glazer v Schwartz, 176 
NB 613, 276 Mass 64 

N Y —De Martini v Blade Realty 
Corp, 58 NB2d 619, 293 NT 778 
Or—^McComb v Cogswell, 15 P 2d 
716, 140 Or 676 
40 C J p 186 note 47. 

77. Or—Pippy v Winslow, 125 P 
298, 82 Or 219 

40 C J p 136 note 48 

78. Ill —^Industrial Roofing Co v 
Meek, 89 NB2d 67. 312 Ill App 
663 
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Or—M J Walsh Co v Nelson, 126 
P 606, 63 Or 84 
40 C J p 136 note 49 
Dry well 

A contractor employed to drill a 
well was held not deprived of a lien 
by the fact that the well drilled is 
a dry one 

Ind —Koch v Fishburn, 164 N E. 

721, 90 Ind App 287 
N M —Dysart v Youngblood, 102 P 
2d 664, 44 N M 381 

79. Cal —Monarch Metal Weather 
Strip Co v Clynick, 3 P 2d 593, 
117 Cal App 270 

Ill—Industrial Roofing Go v Meek, 
39 NB3d 67, 312 Ill App 653— 
Goldstein v McAlonan, 17 N B 2cl 
993, 297 Ill App 648 
Md—^Parker v Tilghman V Morgan, 
Inc, 183 A 224. 170 Md 7 
Mo —^Hanenkamp v Hagedorn, App , 
110 SW3d 826 

Or —Birkemeier v Knobel, 40 P 2d 
694, 149 Or 292 

Pa —^Venditti v A Piece of Land, 
Com PI, 22 Brie Co 203 
Tex —^North American Building & 
Loan Ass’n v Bell, Civ App, 88 S 
W 2d 633—Miller v Standard Sav¬ 
ings & Loan Ass'n of Detroit, 
Mich , Civ App , 88 S W 2d 622, er¬ 
ror refused 
40 C J p 136 note 60 
Flans and specifloatlons 
In action to foreclose mechanic’s 
lien, whether building was adequate 
to serve purposes for which built 
was held immaterial, where it was 
erected CLccording to plans and speci¬ 
fications furnished by lessee having 
contract to purchase —^Anselmo v 
Sebastiani. 26 P2d 1, 219 Cal 292. 

80. Kan—Kastner v Security Sav- 
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to cure defects or complete the contract when called 
on to do so Compliance with the contract is suf¬ 
ficiently shown where it appears that claimant of¬ 
fered to do any work which the owner should des¬ 
ignate that should be done, and the owner failed 
to designate any, 82 or that the owner accepted the 
building, knowing the defects complained of,83 
but the taking of possession of the premises by the 
owner and the mere use and occupancy thereof do 
not, without more, constitute an unequivocal accept¬ 
ance 

Perfonnance to satisfaction of architect or oivncr 
Where, by the terms of the contract, it is to be per¬ 
formed to the satisfaction of an architects® or the 
owner,®® such satisfaction must be shown Thus, 
where a contract provides that the work shall be 
done to the full and complete satisfaction of the 
architect, and payment made on presentation of his 
certificate that the contractor is entitled thereto, a 
contractor who has not furnished such a certificate 
or shown any excuse for not furnishing it is not 
entitled to a hen for the amount of his claim 
Neither the owner®® nor the architect®® will be al¬ 
lowed to defeat the hen by unjust or capricious ac¬ 
tion in the matter, and failure to produce an archi¬ 
tect’s certificate is excused where, owing to the 
discharge of the architect, theie is no one who can 


give a certificate A provision in the contract for 
the production of a certificate of the architect may 
be waived hy the owner 

Time of performance Mere delay in completing 
a contract which contains no stipulation limiting 
the time of performance and which still subsists 
as a binding agreement is not fatal to the mainte¬ 
nance of a hen®® in the absence of bad faith in the 
final part of the performance,®® and, even where 
the contract limits the time for completion, failure 
to complete within the stipulated time ordinarily 
will not prevent a hen,®** but it is otherwise when 
the time of completion is of the essence of the con¬ 
tract.®® 

§ 96. -Abandonment by Contractor 

Where a contractor, without sufficient grounds or 
excuse, abandons the contract or ceases work, he loses 
the right to a mechanic's lien 

Where the contractor abandons the contract or 
ceases work before completion, he forfeits all right 
to a hen®® where such abandonment or cessation of 
work is due to his fault®7 or is without sufficient 
grounds or excuse ®® Where, however, the aban¬ 
donment is attributable to the fault of the owner, 
and the contractor was free from fault in the mat¬ 
ter and justified in abandoning the work, he is en¬ 
titled to a lien for what was done or furnished ®® 


mgs & Loan Aaa'n, 25i6 F 989, 123 
Kan 632 

Tex—Alexander v Waggoman, Civ 
App, 287 SW 144 

40 C J P 136 note 51 

Trivial imperfections as affecting 
time for filing lien claim see infia 
S 142 

81. NT—^Kohl V Fleming, 47 NT 
S 1002, 21 Misc 690 

82. Cal —Monarch Metal Weather 
Strip Co V Clynick, 3 P 2d 593, 
117 Cal App 270 

Wash —^Windham v Independent Tel 
Co, 76 P 936, 35 Wash 166 

40 C J p 137 note 57 

83. Wash —Windham v Independ¬ 
ent Tel Co, supra 

40 C J p 137 note 68 

84. Mich—Gier v Daiber, 111 NW 
773, 148 Mich 190 

40 C J p 137 note 69 

85. Ill —Barney v Giles, 11 N B 
206, 120 Ill 154 

40 C J p 137 note 61 

as. Mich—Evans v Woodley, 138 
NW 275, 173 Mich 20 

40 C J p 137 note 62 

87. Ill —Provost V Shirk, 79 N B 
178, 223 Ill 468 

40 C J p 137 note 63 

88. Wash—Windham v Independ¬ 
ent Tel Co, 76 P 936, 3-5 Wash 
16G 


Wis —Mmdeman v Douville, 88 N W 
299, 112 Wis 413 

89. Ill—McDonald v Patterson, 67 
NB 1027, 18*6 Ill 381 

40 C J p 137 note 66 

90. NJ—Federal Trust Co v Gui- 
gues, 74 A 652, 76 NJEq 495 

91. Ill —Salomon-Waterton Co v 
Union Asbestos & Rubber Co, 268 
111 App 683 

NT—Hartley v Murtha, 39 NTS 
212, 6 AppDiv 408 

92. Mass—See v Kolodny. 116 NB 
888, 227 Mass 446—Shaughnessy 
v Isenberg, 99 NB 975, 213 Mass 
159 

93. Mass—See v Kolodny, 116 NB 
888, 227 Mass 446—Shaughne«-sy 
V Isenberg, 99 NB 975, 213 Mass 
159 

94. Neb —McGkiwan v Gate City 
Malt Co, 130 N W 965, 89 Neb 10 

40 C J p 137 note 65 

95. US—A Tompkins Co v 
Monticello Cotton Oil Co, CCGa, 
137 F 625 

96. Ill —General Fire Extinguisher 
Co V Seymour, 204 111 App 198 

Tex—Trout v Wichita State Bank & 
Trust Co , Civ App , 23 S W 2d 871 

AocommodatloiL contractor 
It has been held that a mechanic's 

lien contained in constiuction con¬ 
tract executed by husband and wife 
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against homestead, as security for 
payment of notes which accommo¬ 
dation contractor transf ei red to 
mortgage company which advanced 
money directly to husband and wife, 
constituted a valid lien, notwith¬ 
standing contract was abandoned by 
such contractor and work was com¬ 
pleted by husband—^Wiegel v Swee¬ 
ney, Tex Civ App, 122 S W 2d 673, 
error refused 

97. Tex—Food Machinery Corpora¬ 
tion V Moon, Civ App , 165 S W 2d 
773 

40 C J p 187 note 73 
Willful abandoiimeat 
Where the original contractor 
abandoned construction, whether he 
would be entitled to a lien or other 
affirmative relief would depend on 
whether the abandonment occui red 
under such circumstances as to come 
within the exception to the general 
rule that willful abandonment is a 
bar to any recovery —Bradfleld v 
Bollier, 128 P 2d 942, 169 Or 42>5 

98. Ill —Gottschalk Const Go. v. 
Carlson, 263 Ill App 520 

40 C J p 138 note 74 

99. Idaho—^Dybvig v Willis, 62 P 
2d 95, 69 Idaho 160 

Ill—Cooper V Palais Royal Theatre 
Co, 242 Ill App 184 
NM—Dysajt v Toungblood, 102 P. 
2d 664, 44 N M 361. 
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It has generally been held that the owner's refusal 
to pay an installment due under the contract is a 
justification of the contractor’s refusal to complete 
his contract,! and entitles him to enfoice a lien for 
what has been done,^ although in some jurisdic¬ 
tions the rule has been given a limited application ^ 
Matters held not to constitute an abandonment, 
discontinuance of the work, or election not to go on 
with the contract include the filing of a claim of hen 
by the contractor before the completion of the 
work^ or a stoppage of the work in pursuance of 


§ 97 

an agreement between the owner and contractor 
that it be stopped until the owner procures funds ® 
Completion by owner Where the contract con¬ 
tains a stipulation authorizing the owner to com¬ 
plete the work on the contractor's neglect or refusal 
so to do, and the owner does so, the contractor may 
have a hen for the difference between the cost of 
completion and the balance unpaid on the contract,^ 
provided, of course, the cost of completion does not 
exceed such balance ,7 but this rule is inapplicable 
in the absence of such a stipulation ^ 


2 SuBOCtmtACTORS, AND CONTBACTQBS’ WORKMEN AND MaTEBIALMEN 


§ 97. In General 

The right to a mechanic’s lien extends to persons who 
do work and furnish materials under a contract with, or 
employment by, the contractor. 

The right to a mechanic’s hen is not confined to 
persons contracting directly with the owner of the 
property® or performing labor or furnishing materi¬ 
al with the actual knowledge of the owner,!® but 
extends to persons who do work and furnish ma¬ 
terials under a contract with, or employment by, the 
contractor.!! It is sufficient if there is a contract 


between the owner and some one for the improve¬ 
ment of the property ,!2 claimant is a laborer, ma¬ 
terialman, or subcontractor under contract with, or 
emplo 3 Tnent by, the contractor,!® and he does work 
or furnishes material for the contractor in pursu¬ 
ance of the latter’s agreement with the owner.!* 

In order to be entitled to a hen, however, a claim¬ 
ant must connect himself with the owner m some 
way, directly or indirectly, by some link of a con¬ 
tractual nature.!® The owner must be actually lia¬ 
ble therefor according to the terms of his contract 


NT—^Majestic Tile Co v Nicholls, 
291 NTS 661, 1161 Mific 231 
Or-Barnes A C Tait & Co v Stry¬ 
ker, 243 P. 104, 117 Or 338 
RI—Green v Haley, 6 RI 260 
40 C J p 138 note 76 
AbamdomneiLt ty owner 

By terminating: contract for re- 
modelmg: of home before its comple¬ 
tion, the owners abandoned the im¬ 
provements and they were deemed 
completed as far as concerns right 
of contractor to assert his lien un¬ 
der statute —Smith v. Gunniss, 
Mont, 144 P 2d 186 
Oonstmotlva ooxnpletloii 
Abandonment of improvement 
through fault of owner and without 
fault of lien claimant has been held 
to constitute constructive comple¬ 
tion with respect to right to lien — 
Albuquerque Liumber Co v Monte- 
vista Co, 38 P2d 77, 39 NM 6 
1. Mass—Scholl v Fleischer, 146 
NE 726, 261 Mass 461 
40 C J p 138 note 76 
a. NT—Wright V Reusens, 31 N 
E 216, 133 N T 298 
40 C J p 138 note 76 
3. Ill,—^Abhau v Grassie. 104 NE 
1020, 262 Ill 636, AnnCa8l916B 
414 

40 C J p 138 note 79 

41 US —^Feick v Stephens, Ohio, 
260 F 185, 162 CCA 821, certio¬ 
rari denied 39 S Ct 8, 248 U S 662, 
68 L Ed 422 

40 C J p 138 note 80. 


5. Ill —^Abhau V Grassie, 104 N E 
1020, 262 Ill 636. AnnCasl916B 
414 

6L Wash —Sweatt t Hunt, 84 P 1, 
42 Wash 96 

40 C J p 138 note 82 

Amount of lien on abandonment 
generally see infra S !75 

7. NT—Condon v St Augustine 
Church, 98 NTS 263, 112 App 
Div 168 

8. Tex —Murphy v Williams, 124 6 
W 900, 103 Tex 165 

40 C J p 139 note 86 

9. La—^National Homestead Ass’n 

V Graham, 147 So 348, 176 La 
1062 

Mont— Gozpns Jons quoted u Morin 
Lumber Co v Person, 99 P 2d 206, 
207, 110 Mont 114 

40 C J P 139 note 87 

Necessity and effect of filing or non- 
flling of principal contract see su¬ 
pra 9 82 

10. Mont— Corpus Juris quoted In 
Morin Lumber Co v Person, 99 
P 2d 206, 207, 110 Mont 114 

40 C J p 189 note 88 

11. La—^National Homestead Ass'n 

V Graham, 147 So 348, 176 La 
1062 

Mont— Corpus Juris quoted In Morin 
Lumber Co v Person, 99 P 2d 206, 
207, 110 Mont 114 

Okl—^Rogers v Crane Co, 68 P2d 
620, 180 Okl 139 
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Or—James A C Tait & Co v Stry¬ 
ker, 243 P 104, 117 Or 338 
40 C J p 139 note 89 
Nature of attachment or grarnish- 
ment 

The lien cm respects subcontrac¬ 
tors, mechanics, laborers, and mate¬ 
rialmen who have no direct contrac¬ 
tual relations with owner of proper^ 
ty improved operates in nature of at¬ 
tachment or garnishment of fund in 
owner's hands and due contractor, 
with property as security therefor — 
David Lupton’s Sons Const Co v 
Hugger Bros Const Co, 148 So 610, 
227 Ala 25 

12. Mont—Corpus JUns quoted In 
Morin Lumber Co v Person, 99 
P2d 206, 207, 110 Mont 114 
40 C J p 139 note 90 
Necessity of contract with, or con¬ 
sent of, owner see supra { 52 et 
seq 

IS. Mont —Corpus Juris quoted iu 
Monn Lumber Co v Person, 99 
P2d 206, 207, 110 Mont 114 
40 C J p 139 note 89 
lA Mont—Corpus Juris quoted In 
Monn Lumber Co v Person, 99 
F2d 206, 207, 110 Mont 114 
Okl —Rogers v Crane Co , 68 P 2d 
620, 180 Okl 139—Mobley v 'Leep- 
er Bros Lumber Co, 214 P 174, 89 
Okl 95 

Pa—^Hamilton v Means, 38 A 2d 628, 
165 Pa Super 246 

15b La—^Price v Lee, 123 So 458. 

, 11 La App 291. 
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with his contractor,!® and, where claimant has not 
contracted directly with the owner, it is generally 
deemed necessary that he shall have contracted 
with,!^ or furnished material to,!® the contractor 
Persons contracting with a person other than the 
owner are charged with the duty of ascertaining 
whether the person with whom they contract has 
such a contractual relation with the owner as to be 
authorized to bind the latter's property !® The stat¬ 
utes do not confer on subcontractors and material¬ 
men, not in privity of contract with the owner, a 
right of action independent of their lien 

The death of the contractor^ after the completion 
of the work, does not deprive a subcontractor, la¬ 
borer, or materialman of the right to acquire a hen 
for what was done or furnished at the request of 
the contractor 2! 

§ 98. Subcontractors 

A subcontractor entitled to a mechanic's lien is one 
who directly contracts with the principal contractor to 


construct or erect some part of a structure and to furnish 
the material therefor, or one to whom the principal con. 
tractor sublets a portion, or even all, of the contract. 

As a general rule the mechanics' hen statutes give 
subcontractors the right to a hen,®® although under 
some statutes, mostly early ones, such right is, or at 
one time was, denied to them 2® It has been stated 
that the rights of a subcontractor are neither su¬ 
perior nor inferior to those of the contractor, where 
the subcontractor does or furnishes what the con¬ 
tractor agreed to furnish 24 The hen conferred by 
statute on a subcontractor cannot be suspended by a 
declaration of the owner that claimant is not to hold 
the owner's property for material furnished or labor 
performed for the original contractor, but that he 
must look to the original contractor 2® A lien may 
be filed by a subcontractor even though the contrac¬ 
tor has previously filed a hen for the entire con¬ 
tract 2® 

A subcontractor, within the meaning of the me¬ 
chanics’ lien statutes has been held to be one who 
directly contracts with the principal contractor27 


Mich—^Wmgilia V Ashman. 217 NtV 
909, 241 Mich 634 

Mont —Corpus Juris anotad u Morin 
Lumber Co v Pei son, 99 P 2d 
20«. 207, 110 Mont 114 

Pa—Russell M Howe, Inc v BelofC, 
Super, 66 A 2d 352 

40 C J p 139 note 93 

16. NT—Pendleburgr v Meade, 1 B 
D Smith 728 

17. Del—Wilmington Sash & Door 
Co Y Nultall, 95 A 902, 29 Del 1 

40 G J p 139 note 2 

18. Iowa—^A E Shorthill Co v 
-ffltna Indemn Co, 124 NW 013 

40 C J p 139 note 3 

19. Pa—^Brown v Cowan, 1 A 620, 
no Pa 588 

40 C J p 140 note 6 

aa Neb —Corpus Juris cited la 
Parsons Const Co v Gitford, 262 
NW 608, 614, 129 Neb €17 

40 C J p 140 note 7 

23.. Okl—Eberle v Drennan, 136 
P. 162. 40 Okl 59. 61 LRA.NS, 
68 

40 C J p 140 note 9 

22. Ark —^Home Oil Co v Helton, 
14 SW2d 649, 179 Ark 132 

Del —^Westinghouse Electric Supply 
Co V Franklin Institute of State 
of Pennsylvania for Promotion of 
Mcrbanic Arts, 21 A 2d 204, 2 Ter¬ 
ry 319 

D C —Battista y Horton, Myers & 
Raymond, 128 F 2d 29, 76 US App 
DC 1 

Ill—Douglas Lumber Co v Chicago 
Home for Incurables, 43 NE2d 
535, 380 Ill 87 

Ind—Nash Engineering Co v Marcy 
Realty Coxporation, 54 NE2d 263, 


222 Ind 396—Waverly Co v Mor¬ 
an Electric Service, 26 NE 65. 
108 Ind App 76—^Algiers, Winslow 
& Western Ry Co v POulkes Con- 
tiacting Co. 200 NE 438, 101 Ind 
App 632 

La —^National Homestead Ass'n v 
Graham, 147 So 348, 176 La 1062 
Nob—Parsons Const Co v Gifford, 
262 NW 608, 129 Neb 617 
Okl—Schuman y Teague, 156 P 2d 
1010, 196 Okl 328—Rogcis v Crane 
Co. 68 P2d 620, 180 Okl 139 
Pa —Smith-FariB Co, for Use of 
ICeasbey & Mattison, v Jameson 
Memorial Hospital Ass'n, 169 A 
233. 313 Pa 254—Houston-Starr 

Co V Weston, Com PI, 92 Pittsb 
LegJ 326 

WVa—Rosenbaum y Price Const 
Co. 184 SE 261, 117 WVa 160 
40 C J p 140 note 11 
The wntten. consent of the owner 
to the subcontract is necessary, un¬ 
der some statutes, to entitle a sub¬ 
contractor to a lien—^Hartford 
Building & Loan Assoc v Goldreyer, 
11 A 659, 71 Conn 95—40 C J p 140 
note 8 

S3. Miss—Riyera y. Mulholland, 62 
Miss 766 

40 C J p 140 note 12 

84. Okl—^Rogers y Crane Co, 68 
P2d 520, 180 Okl 139—Mobley v 
Leeper Bios Lumber Co, 214 P 
174, 89 Okl 95 

Sabcontractor”8 Uen not defeated 
(1) By fact that he made no de¬ 
mands on owner and received pay¬ 
ments from time to time flom orig¬ 
inal contractor—^English y. Branum, 
215 P 262, 31 NM 334 
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(2) By fact that original contrac¬ 
tor to his knowledge was to furnish 
and pay for all labor and materials 
—^English V Branum, supra. 

25. Fla—Stringfellow y Coons, 49 
So 1019, 67 Fla 158, 131 Am SR 
1089 

28. Md —Parker y Tilghman V 
Morgan, Inc, 183 A 224, 170 Md 
7 

Pa—Rice V Baxter, 18 Pa Co 198 
40 C J p 140 note 14 
27. Kan —^Nixon y Cydon Lodge 
No 6 K of P, 43 P 236, 238, 56 
Kan 298 

Ab ordjnaxlly understood word 
"subcontroctox" is used in mechan¬ 
ic's hen law as ordixianly under¬ 
stood—^Huddleston v Nislar, Tex 
Civ App, 72 S W 2d 969, error re¬ 
fused 

Statutory definitlouB 

(1) “Any person, firm, or corpora¬ 
tion who undertakes to construct, 
alter, erect, improve, repair, remove, 
dig, or drill any part of the struc¬ 
tures or improvements mentioned 
herein under a contract with any 
person other than the owner “— 
Matziner y Harvard Lumber Co, 166 
NE 131. 116 Ohio St 555 

(2) Other statutory definitions — 
American Trust & Savlngrs Bank of 
Cedar Rapids v West, 243 NW 297, 
298, 214 Iowa 508—40 O J p 141 note 
16 [a] 

Held not BUbcontrootor 
(1) In general 

Pa—Favo v Merlot, 94 Pa Super 90 
RI—^Elliott & Watrous v Harring¬ 
ton, 27 A 2d 338, 68 RI 237. 

40 C J p 140 note 16 [f]. 
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to construct or erect some part of the structure's 
and to furnish the material therefor,29 or one to 
whom the principal contractor sublets a portion,30 
or even all,2i of the contract Also some courts de¬ 
fine a subcontractor as one who has entered into a 
contract, express or implied, for the performance 
of an act with the person who has already contract¬ 
ed for its performance ,22 but other courts, while 
recognizing this as a literal definition,®* hold that, 
m respect of the mechanics’ hen law, the word has 
a much narrower meaning *■* A laborer working by 
the day is not a “subcontractor” within the mean¬ 
ing of the lien law*® However, it has been said 
that a day laborer who works under an agreement 
with the contractor is in one view a subcontractor 
At any rate, where a person is a subcontractor by 
reason of his having contracted with the contractor 
to perform a specific part of the work which the 
contractor has contracted with the owner to do, 
his status IS not changed by the fact that the com¬ 
pensation IS to be computed by the day ®'^ 

Lienable matters A subcontractor as such is en¬ 


titled to a hen for labor*® and material®* furnished 
and paid for by him in the performance of his sub¬ 
contract In other words, a subcontractor is enti¬ 
tled to a hen not only for his own labor,^* but also 
for labor furnished by him and actually performed 
by other persons whom he employs Under some 
statutes a subcontractor is not entitled to a lien for 
materials furnished by him ^2 

§ 99. Subcontractors of Subcontractors 

Under some statutes a subcontractor of a subcon¬ 
tractor IS entitled to a mechanic’s lien. 

Under some statutes,** but not under others,** 
a subcontractor of a subcontractor is entitled to a 
mechanic’s hen. 

§ 100. Employees of Contractor, Subcontrac¬ 
tor, or Materialman 

The employees of the principal contractor or of a sub¬ 
contractor may be entitled to a mechanic’s lien. 

The right to a mechanic’s hen is usually,*® but 


(2) Where owner believed that he 
was buying mateiials for construc¬ 
tion of improvements from retail 
lumber dealer but the dealer pur¬ 
chased the material from plaintiff 
dealer under invoices which were al¬ 
tered so that owner would not know 
where material came fzom, plaintiff 
was held not to be a subcontractor 
within protection of lien law—Schu- 
man v Teague, 166 P 2d 1010, 196 
Okl 828 

aa Cal —Hihn-Hammond Lumber 
Co Y Elsom, 154 P 12, 14, 171 Cal 
670. Ann Cas 19170 798 
Sfti Cal —Hihn-Hammond Lumber 
Co V Elsom, supra 
WVa—Collins v Board of Trustees 
of Davis & Elkins College, 79 S 
E 10, 14, 72 WVa 683 

30i Okl —Rogers v Crane Co , 68 P 
3d 620, 521, 180 Okl 139 
WVa—Marsh v Rothey, 183 SB 
914, 117 WVa 94 
40 C J p 141 note 18 

31. WVa.—Marsh v Rothey, supra 

32. Mass —Holt & Bugbee Co v 
City of Melrose, 41 NE 2d 662, 663, 
311 Mass 424, 141 ALR 319 

Okl—Rogers v Crane Co, 68 P2d 
620, 524, 180 Okl 139 
40 C J p 141 note 20 
This deflutlon inclndeg one who 
contracts to supply materials manu¬ 
factured or processed especially for 
and in accordance with plans of the 
general contractor or those by which 
he IS bound—^Holt & Bugbee Co v 
City of Melrose, 41 N E 2d 662, 311 
Mass 424, 141 A L R 319 

33. Cal —^Hihn-Hammond Lumber 
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Co v Elsom. 164 P 12. 171 Cal 
670, Ann Cas 1917C 798 

34. Cal —^Hihn-Hammond Lumber 

Co V Elsom. supra 

36. Ind—Johnson v Spencer, 96 8 
E 1041, 49 IndApp 166 

Pa—Octave v Belts, Com PI, 63 
West Co LJ 218 

Stone mason, who was engaged on 
hourly basis to work for indefinite 
time under direction of owner of 
buildings, and was not employed to 
perform any distinct piece of work, 
has been held not a subcontractor 
within meaning of mechanics' lien 
law—Bennett v Bruchou, 96 P 2d 
762, 163 Or 176. 

38. Kan—Rankin v Rankin, 122 P 
1120, 86 Kan 899 

37. Wash—Chavelle ▼ Island Gun 
Club, 187 P 611, 77 Wash 304 

38. Mo —Corpus Sruim quoted In 

City of St Louis ex rel Sears v 
Southern Surety Co, 62 S W 2d 

432, 436, 338 Mo 180 

Okl —Bank of Earlaboro v J E 

Crosbie, Inc, 77 P 2d 647, 182 Okl 
327 

40 C J p 141 note 29 

39. Mo —Corpus Juris quoted in 

City of St Louis ex rel Sears v 
Southern Surety Co, 62 S W 2d 
432, 436, 833 Mo 180 

Wash—Chavelle v Island Gun Club, 
137 P 611, 77 Wash 304 

4a Mo —Corpus Juxu quoted in 

City of St Louis ex rel Sears v 
Southern Surety Co. 62 8 W 2d 
432, 436, 388 Mo 180. 

40 C J p 141 note 31 
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41. Kan —Corpus Jons quoted In 
Isbell V Payne, 147 P 2d 718, 720, 
168 Kan 298 

Mo—Corpus Jons quoted In City of 
St Louis ex rel Sears v Southern 
Surety Co. 62 S W 2d 432, 435, 833 
Mo 180 

40 C J p 141 note 32 

•48- R I —Hatch v Faucher, 8 A 643, 
16 R I 469 

43. Ind —^Hash Engineering Co v. 
Marcy Realty Corporation, 64 N 
E3d 263, 222 Ind 396 

WVa—Rosenbaum v Price Const 
Co, 184 SE 261, 117 WVa 160 

40 C J p 139 note 6, p 141 note 34 

44. D C —Battista v Horton, My¬ 
ers & Raymond, 128 F3d 29, 76 
USAppDC 1 

Pa —Smith-Fans Co, for Use of 
Keasbey & Mattison, v Jameson 
Memonal Hospital Aas'n, 169 A 
233, 313 Pa 254—Hamilton v 

Means, 38 A 2d 638, 155 Pa Super 
246—Moser v Loeper, 8 PaDist 
& Co 661, 22 SchuylLegReg 306. 

40 C J P 142 note 36 

45. Ala —^David Lupton’s Sons 

Const Co V Hugger Bros Const 
Co, 148 So 610, 227 Ala 26 

D C —Battista v Horton, Myers & 
Raymond. 128 F 2d 29, 76 U S App 
DC 1 

Iowa —^American Trust & Savings 
Bank of Cedar Rapids v. West, 243 
NW 297. 214 Iowa 668 

Okl—^Newman v Elirk, 28 P 2d 168, 
164 Okl 147. 

Wash—Coast Trucking Co v West 
Seattle Dairy, 268 P 698. 148 
Wash 200. 

40 CwJ. p 142 note 89. 
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not always,^® extended to employees of the princi¬ 
pal contractor. The employees of a subcontractor 
are entitled to a lien under some,^*^ but not other, 
statutes The statutes have been held not to con¬ 
fer a hen on a person performing labor for a ma¬ 
terialman 

§ 101. Persons Furnishing Materials to Con¬ 
tractors 

As a general rule a person furnishing material to the 
principal contractor is entitled to a mechanic's lien. 

As a general rule, under the later statutes, a per¬ 
son furnishing material to the principal contractor 
IS entitled to a mechanic’s licn^o although under 
some of the earlier statutes this right was denied 

§ 102. Persons Furnishing Material to Sub¬ 
contractor 

Persons who furnish materials to subcontractors are 
given a mechanic’s lien under some statutes 


Persons who furnish materials to subcontractors 
are given a mechanic’s hen therefor under some 
statutes,5 2 but where it does not clearly appear to 
be the legislative intent that such persons shall have 
a hen it is not allowed 

§ 103. Persons Furnishing Materials to An¬ 
other Materialman 

Persons furnishing material to materialmen are usual¬ 
ly not entitled to a mechanic’s lien 

Persons furnishing material to materialmen are 
usually not entitled to a mechanic’s hen54 although 
under some constitutional provisions a hen is al¬ 
lowed to them 55 ^ 

§ 104. Persons Furnishing Labor to Contrac¬ 
tor 

A person merely furnishing labor to the principal con- 
tractor is not entitled to a mechanic’s hen for the value 
thereof 


46. Miss —^t\’’enger v First Nat 
Bank, 161 So 229, 174 Miss Sll 

Pa—Miller v Stoudt, 14 PaDist & 
Co 141 

40 C J p 142 note 40 

47. Ky—Whitt v Maddix, Ky. 124 
SW 270 

40 C J p 142 note 41 

481 Pa —McQuown v Lias, 8 Fa 
Dist & Co 683, 8 Som Leg J 22*6 

40 C J p 142 note 42 

49. WVa—Marsh v Rothey. 183 S 
E 914, 117 WVa 94 

40 C J p 142 note 43 

60l Ariz—^Watson v Murphey, Q85 
P 1037, 36 Anz 377 

Ark—^Home Oil Co v Helton, 14 S 
W 2d 649, 179 Ark 132 

Oa—^Buffalo Forge Co v Southern 
Ry Co, IfiS SE 301, 43 GaApP 
445 

Idaho—Idaho Lumber & Hardware 
Co V DiGiacomo, 102 P 2d 637, 61 
Idaho 383 

Ind—Jackson v J A Franklin & 
Son, 23 NE2d 23, 107 Ind App 
88 

La—Bell v Lieber, 126 So 871, 169 
La 781—Dixie Bldg Material Co 
V Massachusetts B & Ins Co, 
119 So 405, 167 La 399 

Md—Bounds v Nuttle. 30 A 2d 263, 
181 Md 400 

Minn —St Paul Foundry Co v Bv- 
enson, 211 NW 834, 169 Minn 485, 
reargument denied 213 NW 352, 
369 Minn 485 

Ohio—Matzinger v Harvard Lumber 
Co, 155 NE 131, 115 Ohio St 
555 

Okl —Rogers v Crane Co, 68 P 2d 
520, 130 Okl 139 

Tp\ —Ti '»'as Co V Schriewer, Civ 
App, 38 SW2d 141, modiiled on 


other grounds Smith v Texas Co, 
Com App, 53 SW2d 774—Penni- 
man Gravel & Material Co v Hut¬ 
ton, Civ App , 16 S W 2d 848, af¬ 
firmed, Com App , 27 S W 2d 135 
40 C J p 142 note 45 
Contractor and subcontractor dis¬ 
tinguished see supra S 50 
DdLivery by original seller 

One buying materials and furnish¬ 
ing them to contractor by delivery 
from original seller to contractor 
may have materialman's lien—Twist 
V Roane, 294 SW 62, 174 Ark 35 
Corporations jolnlngf contractors as 
copnncipalB in execution of bond in¬ 
demnifying owner against claims for 
material furnished contractois, have 
been held not entitled to lien on 
property for mateiials they furnish¬ 
ed to contractors —Central Lumber 
Co V Schilleci, 148 So 614, 227 Ala 
29 

61. Minn—Toledo Novelty Works v 
Bemheimer, 8 Minn 118 
40 C J p 143 note 46 

68. Minn—Illinois Steel Warehouse 
Co V Hennepin Lumber Co, 182 
NW 994, 149 Minn 167 
Tex —^Texas Co v Schriewer, Civ 
App, 38 S W 2d 141, modified on 
other grounds Smith v Texas Co, 
Com App, 53 SW2d 774, followed 
in Smith V G B Johnson Hard¬ 
ware Co, 53 SW2d 779 and Smith 
V Jacksboro Stone Products Co. 
53 S W 2d 780—Penniman Gravel 
& Material Co v Hutton, Civ App , 
16 SW2d 848, affirmed Stanflll v 
Penniman Gravel & Material Co, 
Com App, 27 S W 2d 135 
40 C J p 143 note 47 
Contractor and subcontractor dis¬ 
tinguished see supra 5 90 
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Xb Louisiana 

(1) The rule stated in the text has 
been applied—^Dixie Bldg Material 
Co V Massachusetts B & Ins Co, 
119 So 405, 167 La 399 

(3) Under prior statutes it was 
held that a person furnishing mate¬ 
rial to a subcontractor was not en¬ 
titled to a lien—Frank v Waters, 
110 So 413, 162 La 255^eter v 
Lyon, 8 La App 115—Steen v Mid- 
City Lumber Co. 7 La App 683 

63. Ga —Buffalo Forge Go v South¬ 
ern Ry Co, 159 SE 301, 43 Ga 
App 445 

Pa—Favo V Merlot, 94 Pa Super 90 
—McQuown V Lias, 8 PaDist & 
Co 583, 3 Som Leg J 226 
40 CJ p 143 note 48 

54. Cal—^Harris & Stunston v Tor- 
ba Linda Citrus Ass’n, 36 P 2d 
654, 135 Cal App 154 

Iowa—^Forsberg v Koss Const Co, 
252 NW 268, 218 Iowa 818 
Mich —People, for Use of Belson 
Mfg Co V Wayne Electric Motor 
Co, 257 NW 877, 269 Mich 537— 
Hart V Reid, 219 NW 692, 243 
Mich 175—^Van Cleve Glass Co v 
Brratt, 68 NW 978, 110 Mich 
650 

Ohio—^Ivorydale Lumber Co v Cin¬ 
cinnati Union Terminal Co, 187 
NE 126, 45 Ohio App 353 
WVa—Marsh v Rothey, 183 SE 
914, 117 WVa 94 
40 O J p 148 note 49 

55. US —^Huttig Sash & Door Co v 
Stitt, Tex. 218 F 1, 133 CCA. 
641 

40 CJ p 143 note 60. 
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Under some statutes a person merely furnishing 
labor to the principal contractor has been held not 
entitled to a hen for the value thereof.®® 

§ 105. Nature of Lien 

a. In general 

b. Direct lien 

a. In General 

Two systems seem to have been adopted for the pro¬ 
tection of the subcontractorp matenalmanp or laborer, one 
conferring a lien by subrogation, the other conferring 
a direct lien. 

The protection of the subcontractor and material¬ 
man, with a just regard to the rights of the owner 
of the property, has been the subject of much solic¬ 
itude with most of the legislatures Two systems 
seem principally to have been adopted, one confer¬ 
ring a hen by subrogation and known as the New 
York system, the other conferring a direct hen and 
known as the Pennsylvania system A clear con¬ 
ception of the distinction between these two systems 
IS necessary to an understanding of the cases, for 
not only have different systems prevailed in differ¬ 
ent states, but m some instances the legislative his¬ 
tory of a single state shows that each of the two 
systems mentioned has prevailed therein at some 
period,®® and many propositions of law laid down 
with reference to one system are totally inapplicable 
where the other system prevails ®® The fact that 


under the New York system the subcontractor can¬ 
not recover more than is due from the owner to the 
contractor while under .the Pennsylvania system 
payment to the original contractor is no defense to 
a claim of a subcontractor is said to constitute the 
prominent distinction between the two systems ®i 
However, some statutes adopting the Pennsylvania 
system incorporate certain features of the New 
York system ®2 

b. Direct Lien 

Under some statutes an absolute, direct, and inde¬ 
pendent mechanic’s lien is conferred on a subcontractor, 
laborer, or materialman, irrespective of the right of the 
principal contractor to a hen. 

Statutes embodying what is known as the Penn¬ 
sylvania system®® confer a mechanic’s hen on a sub¬ 
contractor, laborer, or materialman, not by subroga¬ 
tion to the rights of the original contractor,®* but 
rather an absolute,®® direct,®® and independent®"^ 
hen, irrespective of the right of the principal con¬ 
tractor to a lien,®8 the state or condition of the ac¬ 
count between the owner and the contractor,®® or 
whether there is anything due the contractor from 
the owner These statutes proceed on the view 
that by the contract the owner makes the contrac¬ 
tor an agent with power to bind the property for 
such labor and materials as are reasonably necessary 
to fulfill the contract,or that the owner, on enter¬ 
ing into the contract, knows or understands that the 


66. Colo—^Kem v Guizy Bros Wall 
Paper Co, 153 P 87, 60 Colo .286 

40 C J p 143 note 51 

67. Miss —Spengler v Stilea-Tull 

Lumber Co, 48 So 966, 94 Miss 
780, 19 AnnCas 426 

Nev—^Hunter v Tzuckee Lodge No 
14 I O O F, 14 Nev 24 
6a Miss —Spengler v Stilcs-Tull 

Lumber Co, 48 So 966, 94 Miss 
780, 19 AnnCas 426 
40 C J p 144 note 54 
59. Miss —Spengler v Stiles-Tull 

Lumber Co, supra 
40 CJ p 144 note 67 

ea Miss —Spengler v Stiles-Tull 

Lumber Co, supra 

Rules affected by particular system 
adopted see infra §S 112, 174, 251 

6L Idaho —^Weeter Lumber Co v 
Fales, 118 P 289, 291, 20 Idaho 
255, Ann Cas 1913A 403 
40 CJ p 144 note 61 

6a Colo—Great Western Sugar Co 
V F H Gilcrest Lumber Co, 136 
P 563, 25 Colo App 1 
40 C J p 144 note 62 

6a Idaho —^Weeter Lumber Co v 
Fales, 118 P 289, 20 Idaho 256, 
AnnCas 1913A 403 
40 C J p 145 note 72. 


64. Ala—Baker Sand & Gravel Co 

V Rogezs Plumbing & Heating Co , 
154 So 691, 238 Ala 612, 102 A 
LR 346 

40 C J p 145 note 73 

65. Idaho —^Weeter Lumber Co v 
Fales, 118 P 289, 20 Idaho 256, 
Ann Cas 1913A 403 

40 C J p 146 note 74 

6a Ala—Baker Sand & Gravel Co 

V Rogers Plumbing & Heating Co, 
164 So 691, 228 Ala 613, 102 ALR 
346 

Colo—^Armour & Co of Delaware v 
MePhee & McQinnity Co, 276 P 
12, 85 Colo 263 

Mont —Smith v Gunniss, 144 P 2d 
186. 116 Mont 362 

Ohio —^Howk V Krotzer, 42 N E 2d 
•640, 140 Ohio St 100 
40 C J p 145 note 76 

67. Ala—Baker Sand & Gravel Co 

V Rogers Plumbing & Heating Co , 
154 So 691, 228 Ala 612, 102 ALR 
346 

Ark —Cost V Newport Builders* 
Supply Hardware Co, 108 S W 
509, 86 Ark 407, 14 AnnCas 142 

ea Pa—Linden Steel Co v Rough 
Run Mfg Co, 27 A 895, 158 Pa 
238 

40 C J P 145 note 77 

6U 


69. Md —Parker v Tilghman V 
Morgan, Inc, 183 A 224, 170 Md 
7—Treusch v Shryock, 61 Md 162. 

40 C J p 146 note 79 

70. Wyo—Becker v Hopper, 147 P 
108*5. 23 Wyo 209, AnnCasl918B 
36 

40 CJ p 146 note 81 

71. Idaho —^Boise-Payette Lumber 

Co V Felt, 258 P 169, 44 Idaho 
377 

Ind—^Waverly Co v Moran Electric 
Service, 26 NE2d 55, 108 Ind App. 
76 

N C —^North Carolina Lumber Co v 
Spear Motor Co, 135 SE 115, 192 
NC 377 

Tex—^Dallas Nat Bank v Peaslee- 
Gaulbert Co, Civ App, 35 S W 2d 
221, error dismissed 
40 C J p 146 note 82 
Contractor held agent of owner 
(1) Under contracts on a cost plus 
basis —Gilbert Mfg Co v Connel- 
lee, Tex Com App, 266 SW 376— 
Smith V Spencer-Sauer Lumber Co, 
Tex Civ App, 129 S W 2d 384—Smith 
V Sanders, Tex Civ App, 128 SW2d 
160—^Moody-Seagraves Ranch v 

Brown, Tex Civ App, 69 S W 2d 840, 
error refused—^Dallas Nat Bank v. 
Peaslee-Gaulbert Co, Tex Civ App. 
,35 S W 2d 221, error dismissed 
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contractor must employ others to do work and fur¬ 
nish material'^ 2 and therefore consents to what is 
done and furnished by persons so employed,^ 3 or 
that claimant is entitled to be protected because of 
his having contributed to the making of the im- 
provement'^4 and the enhancement of the value of 
the property *^5 xhe objects of such statutes are 
to prevent collusion between the contractor and 
the owner"^® and to protect those who perform la¬ 
bor in, or furnish material for the erection of, a 
building from being defrauded 

§ 106. - Lien by Subrogation 

Under some statutes the lien of a subcontractor, ma- 
terialman, or workman is based on a species of subroga- 
tion to the rights of the original contractor. 

Under statutes embodying what is Icnown as the 
New York system^s the hen of a subcontractor, 
materialman, or workman is based on a species of 


subrogation to the rights of the original contrao 
tor ,73 he IS entitled to a hen only when the con¬ 
tractor IS entitled to one^o and there is something 
due or to become due to the principal contractor 

§ 107. Effect of Filing of Principal Contract 
by Owner 

Under the express provisions of some statutes the 
effect of a filing of a contract between the owner and the 
original contractor Is to protect the building and the land 
on which It stands from a lien in favor of any person ex¬ 
cept the original contractor. 

Under the express provisions of some statutes the 
effect of a filing of the contract between the owner 
and the original contractor is to protect the build¬ 
ing and the land on which it stands from a hen in 
favor of any person except the original contractor 
for work done or materials furnished pursuant to 
the contract, and subcontractors, workmen, or ma¬ 
terialmen are not entitled to a hen However, a 


(2) Under other contracts—Price 
V J P. Guerry & Son, 183 So 1. 133 
Fla 754—40 C J p 146 note 82 [c] 
CkiiLtractor lield not agent of owner 
Pa—Miller v Staudt, 14 PaDist & 
Co 141 

Statutory agency 

Some statutes expressly make cer¬ 
tain enumerated persons, sucli as the 
contractor, subconti actor, architect, 
builder, or person having charge of 
the construction, an agent of the 
owner for the purpose of establish¬ 
ing a lien 

Ariz—Lilley v J D Halstead Lum¬ 
ber Co, 28 P3d 616, 42 Anz 646— 
Hunt V Douglas Lumber Go, 17 P 
2d 81B, 41 Anz 276—Wvlie v 

Douglas Lumber Co, 8 P 2d 256, 
39 Anz 611, 83 A L R 918 
Cal—^McDowell v Perry, 51 P2d 
117, 9 CalApp2d 655 
40 GJ p 145 note 82 [d] (2) 
bnutations of agency 

(1) The contractor is not an agent 
of the owner in all respects—Tail- 
man Co V Villmer, Mo App, 133 S 
W2d 1085—40 C J p 146 note 82 [e] 

(2) The contractor’s authority to 
bind the propeity for the value of 
the material extends only to such 
as Is reasonably sufRcient properly 
to construct the building in accord¬ 
ance with the plans or under the 
agreement between the owner and 
the builder —Boise-Payette Lumber 
Co V Felt. 268 P 169, 144 Idaho 377 
—Valley Lumber Co v. Nickerson, 
93 P 21, 13 Idaho 682 

(3) The contractor is not the own¬ 
er’s agent so far as to make a la¬ 
borer employed by it a direct con¬ 
tract employee of the owner—Rig- 
gen V Perkins, 246 P 962, 42 Idaho 
391 

79L N M —^Houbton-Hart Lumber 


Co V Neal, 113 P 621, 16 NM 
107 

40 C J p 146 note 84 

73. Maas—^Perry v Potashinski, 47 
NE 1022, 169 Mass 351 

40 CJ p 146 note 84 

74. Neb—Pomeroy ▼ White Lake 
Lumber Co, 49 NW 1131, 33 Neb 
243 

75. SD—Pittsburg Plate Glass Co 
V Leary, 126 NW 271, 25 SD 
256, 31 LRA.NS, 746, AnnCas 
1912B 928 

40 C J p 147 note 8*6 

76. Neb—Ballou v Black, 81 NW 
673, 21 Neb 131 

77. Neb—^Ballou v Black, supra 

78- Miss —Spengler v Stiles-Tull 
Lumber Co, 48 So 966, 94 Miss 
780, 784. 803, 19 AnnCas 426 
40 C J p 144 note 65 

79. Conn—^Tice v Moore, 73 A 133, 
82 Conn 244, 17 AnnCas 113 

40 C J p 144 note 66 
DenvatiTe Ixl nature 
Subcontractor’s lien is derivative 
in nature, and his rights as lienor 
are measured by the rights of the 
general contractor—Travis v Nan¬ 
sen, 26 NTS 2d 590, 176 Misc 44— 
40 C J p 144 note 66 [a] 

80. Conn—^Diozon Lumber Co v 
Jente, 155 A 605, 113 Conn 344. 

Ill—^Douglas Lumber Co v Chicago 
Home for Incurables, 43 NE2d 
536, 380 Ill 87 
40 CJ p 145 note 67 

81. NY —Nassau Suffolk Lumber & 
Supply Corporation v Bruce, 81 N 
YS2d 906, 177 Misc 825, modified 
on other grounds 38 N Y S 2d 73, 
26*5 AppDiv 879, appeal denied 39 
NYS2d 618, 265 AppDiv 1002. 

40 C J p 146 note 68 
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Contiaot fully performed 
Where contract between property 
owner and contractor has been fully 
performed, owner’s knowledge of, or 
acquiescence in, subcontractor’s per¬ 
formance of same work on property 
18 insufficient to give subcontractor 
right to lien thereon—E Blume, 
Inc V Postal Telegraph-Cable Co, 

39 NYS2d 539, 265 AppDiv 1062 

88. N J —Smith & Richards Lumber 
Co v Hurley, 185 A 10, 116 NJ 
Law 429—Meyer v Standard Acci¬ 
dent Ins Co, 177 A 255, 114 NJ 
Law 483—Eastern Sash & Door 
Co V Sebastiani, 136 A 461, 108 
N J Law 333—Gueiiiio v Di Tro- 
lio, 143 A 803, 105 N J Law 6— 
Lake & Risley Co v Rabinovitch, 
140 A 311, 104 NJLaw 809— 

Orange Lumber Co v De Fago, 134 
A 865, 103 NJLaw 8—J D Loi- 
zeaux Lumber Co v Steinberg, IJl 
A 131. 102 NJLaw 15—William P 
Glasser & Co v Muencks, 133 A 
430, 99 NJEq 42—Passaic Bergen 
Lumber Co v Brown, 192 A 736. 
15 NJMisc 514, affirmed 196 A 
740, 119 NJLaw 428 

40 O J p 124 notes 81, 82, p 128 note 
63 [a] 

Filing or recording contract gener¬ 
ally see supra S 82 
Signing of contract by record owner 
of realty see supra § 81 
Objoot of statute is to give notice 
to persons other than the original 
contractor, who may be about to fur¬ 
nish material or labor for construc¬ 
tion of building, that they cannot 
rely on lien for payment—American 
Homes Co v Krantz, 24 A 2d 518. 131 
NJEq 213 

Ckmditional sales contract 
The filing of a paper by a seller 
as a contract of conditional sale and 
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claimant other than the original contractor may ob¬ 
tain a lien for work done or materials furnished 
prior to the filing of the contract The failure of 
the recording officer properly to file a contract de¬ 
livered to him for filing will not make the fihng in¬ 
sufficient so as to deprive the owner of the benefit 
thereof 

§ 108. Effect of Stipulations in Principal Con¬ 
tract 

Subcontractors, materialmen, and workmen are 
chargeable with notice of the terms of the original con¬ 
tract, and, as a general rule their right to a mechanic's 
lien IS controlled by its terms. 

Subcontractors, materialmen, and workmen are 
chargeable with notice of the terms of the original 
contract,®® and, except in some jurisdictions,®® 
as a general rule their right to a mechanic’s lien is 
controlled by the terms of such contract ®7 Also it 
has been held that they are entitled to a hen only 
where the claim is for work done or materials fur¬ 
nished in conformity with the terms of the contract 
with the owner,®® although there is also authority 
to the contrary ®® 


§ 109. -As to Lien 

The courts are not in harmony as to whether a 
stipulation against liens in the contract between the own¬ 
er and the contractor will deprive the subcontractor, 
materialman, or workman of the right to a mechanic's 
lien. 

The courts are not in harmony as to whether a 
stipulation against hens in the contract between the 
owner and the contractor will deprive the subcon¬ 
tractor, materialman, or workman of the right to a 
mechanic's lien which the statute gives him 
There is authority that such a stipulation will not 
deprive the subcontractor, matenalman, or work¬ 
man of the right to a lien®i unless he assents or 
agrees to the stipulation®^ or at least has actual 
notice thereof®® before accepting the employment®® 
or furnishing the materials ®® 

In some jurisdictions a covenant or stipulation 
against liens in a contract between the owner and 
the contractor is binding on all persons who furnish 
labor or materials so as to preclude their acquiring 
any lien,®® provided it is so clear and plain that it 


not aa a building contract is Insuffl -1 
cient to protect the owner against 
liens of materialmen and laborers — 
Jackson v Houghton Engineei ing 
Co, 146 A 465. 105 NJLaw 283 
Contract held not fictitious 
Owner's knowledge that third per¬ 
son considered himself conti actor 
was held not to Tbndei contract filed 
fraudulent or fictitious aa against 
materialman selling materials to 
him—Eastern Sash & Door Co v 
Sebastiani, 156 A 451, 108 NJLaw 
333 

Fraud regnlrad to invalidate 

Contract executed betveen owner 
and general contractor and filed for 
record must itself he tainted with 
fraud to avoid effect of filing — 
Ewart V Johnson, 166 A 716, 11 N J 
Misc 472 

Bemedy of claimant 
Where building contract was time¬ 
ly filed, lien claimants had no reme¬ 
dy by filing mechanics' lien claims, 
but remedy was by notice to owner 
—John Murtland, Inc, v Empire 
Trust Co, CCANJ, 39 P2d 341 
83. N J —Smith & Richards Lumber 
Co V Hurley, 185 A 10, IW NJ 
Law 429 

40 CJ p 124 note 87 [a], p L48 note 
47 [b] 

8A N J —^Passaic Bergen Lumber 
Co y Brown, 192 A 7>36, 16 NJ 
Misc 614, affirmed 196 A 740, 119 
N J Law 428 
Irregular 

(1) Filing of building contract 
was held sufficient, notwithstanding 
Christian name of owner was in¬ 


dexed under Italian spelling—Guer- 
riro V Di Trolio, 143 A '803, 105 N 
JLaw 5 

(2) Fact that contract was not in¬ 
dexed under real name of contractor, 
but under fictitious name, does not 
enable claimant to claim he did not 
Kceive notice—Cole Lumber & Sup¬ 
ply Co V Beck, Com PI, 90 Pittsb 
Leg 7 <583, affirmed 33 A 2d 534, 153 
Pa Super 97 

85. Ala—David Lupton’s Sons 

Const Co V Hugger Bros Const 
Co , 148 So 610, 227 Ala 25—0 G 
Kershaw Contracting Co v Cas¬ 
cade Corporation of Alabama, 138 
So S15, 224 Ala 116 

40 C J p 147 note 90 

86. Neb —Coates Lumber, etc, Co 
V Klaas, 168 NW 647, 102 Neb 
660 

40 C J p 147 note 91 

87. La —^Morehouse Lumber & 

Building Material Co v Jacob & 
Walker, App, 144 So 190, affirmed 
147 So 604, 177 La 76 

W Va —Rosenbaum v Price Const 
Co, 184 S B 261, 117 W Va 160 
40 C J p 147 note 92 
Stipulation against liens aee infra 5 
109 

88 . Okl—Rogers v Crane Co, 68 P 
2d 520, 1'80 Okl 139 

40 C J p 147 note 93 

89. Cal —^Howe v Schmidt 90 P 
1066. 161 Cal 436 

40 C J .p 147 note 94 

90. Mont —^Morin Lumber Co v 
Person, 99 P 2d 206, 110 Mont 114 

Waiver of lien generally see infra S5 
222-228 


91. Ark—Home Oil Co v Helton, 
14 SW2d 549. 179 Aik 132 

Mont—Morin Lumber Co v Person. 

99 P2d 206, 110 Mont 114 
Neb—Corpus Juris cited in Walker 

V Collins Const Co, 236 NW 334, 
336, 121 Neb 157 

40 C J p 118 note 8 

92. Mont —Monn Lumber Co v 
Peison, 99 P 2d 206, 110 Mont 114 

Neb—Corpus Juris cited in Walker 

V Collins Const Co, 236 NW 834. 
>336, 121 Neb 157 

40 C J p 148 note 9 
Snb-snhoontractor 
Where general contractors and 
subcontractor had entexed into writ¬ 
ten agreements with owncis not to 
permit or suffer any mechanics' liens 
to be filed against propcity but con¬ 
tract between subcontractor and 
sub-subcontractor did not specifical¬ 
ly impose that condition on the sub- 
subcontractor, it was entiLled under 
its contract to retain all its legal 
rights until payment or a valid ten¬ 
der of payment —Battista v Hor¬ 
ton, Myers & Raymond, 128 F 2d 29, 
76 US App DC 1 

93. N J —Stem V Pennsylvania 

Dock & Warehouse Co, 169 A 683, 
10 NJMisc 668 

40 C J p 148 note 10 

94. N J —Stein v. Pennsylvania 

Dock & Warehouse Co, supra 

40 C J p 148 note 11 
96. Or —St Johns Lumber Co v 
Pritz, 144 P 483, 75 Or 286 

96. Ind—Clarage v Palace Theatre 
Corporation, 166 NE 650, 95 Ind 
App 443 
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must be understcwd,®*^ or, in other words, provided 
It IS either direct, positive, and express,or is so 
clearly and necessarily implied from the language 
employed that a mechanic or materialman cannot 
fail to understand it®9 without consulting a lawyer 
as to Its legal effect,! and provided the stipulation 
IS not made and entered into as a part of a fraudu¬ 
lent sdieme to cheat subcontractors,^ and provided 
further, where it is so required by statute, either 
that claimant has actual notice of the stipulation 
before any labor or materials are furnished by him® 
or that a duly written^ and signed^ contract having 
the effect claimed® is filed in a designated county 
office,7 within the time limited by statute,® and is 
properly indexed ® 

The stipulation need not be in the original con¬ 
tract,!® but may be in a separate contract,!! a mod¬ 
ification of the original contract,!® or a new con¬ 
tract superseding the original contract,!® provided it 


exists before the making of the subcontract,!^ the 
ordering of the materials,!® the performance of the 
services,!® or the furnishing of the materials!^ un¬ 
der or for which the lien is claimed Where the 
stipulation is contained in the original contract and 
the building is erected from beginning to completion 
under such contract, a subcontractor is bound there¬ 
by notwithstanding the conveyance of the property 
during the course of construction and prior to the 
making of the subcontract!® 

Where the contract is fairly and reasonably sus¬ 
ceptible of any other construction, it will not be 
construed as containing a stipulation against liens !® 
Provisions which recognize and provide for the con¬ 
tingency of liens being filed,®® such as provisions for 
indemnity or security against hens,®! do not of 
themselves bar a lien by persons not contracting di¬ 
rectly with the owner, but a clear, direct, and posi¬ 
tive provision prohibiting the filing of hens is not 


Pa —Bennar v Central Mausoleum 
Co, 166 A 239. 304 Pa 669—Rich 

V Boguszinsky, 8*8 Pa.Super 6'86 
40 C J p 149 note 13 

Activity of affent for contractor 
and bonding company, who complet¬ 
ed contract, did not enlarge subcon¬ 
tractor’s right to file lien against 
owner—^Bennar v Central Mausole¬ 
um Co. 166 A 239, 304 Pa 669 
Person protected 

The stipulation against the filing 
of mechanics' liens is for the benefit 
of the owner, and not the contractor 
—^Waldner v. Johnson, 22 Pa Dist 
701 

Waiver 

The owner may waive the protec¬ 
tion of the stipulation as to one 
claimant without waiving it as to 
others—^Kyle v Giaham, 46 Pa Su¬ 
per 6 

97. Pa—Burger v S R Moss Cigar 
Co, 74 A 219, 225 Pa 400 

40 C J p 149 note 14 

98. Ind—Clarage v Palace Theatre 
Corporation, 16'5 N B 660, 95 Ind 
App 443 

40 C J p 149 note 15 

99. Pa —Schwartz v Whelan, 146 A 
625, 205 Pa 436, >66 A'LR 277 

40 C J p 149 note 16 

1. Pa—Schwartz v Whelan, supra 

40 C J p 149 note 17 

a. Ill—Illinois Interior Finish Co 

V Poenie, 277 Ill App 664 
40 CJ P 149 note 18. 

8. Ill—Illinois Interior Finish Co 

V Poenie, supra 

Ind—Holding v iLewis Mfg Co, 161 
NB 702, 87 Ind App 296 
Pa —Bennar v Central Mausoleum 
Co, 166 A 239, 304 Pa 569—Mc- 
Crady-Rodgerb Co v Nenoff, 39 A 
2d 260, 166 Pa Super 655—^Houser 


V Childs. 196 A 517. 129 Pa Super 
665 

40 C J p 149 note 19 

4. Pa—Bennar v Central Mausole¬ 
um Co, 156 A 239, 304 Pa 569— 
McCrady-Rodgers Co v NenoIL, <39 
A 2d 260, 155 Pa Super 665—Hous¬ 
er V Childs, 196 A 647, 129 Pa Su¬ 
per 5 6*3 

40 C J p 149 note 20 

5. Pa—Bennar v Central Mausole¬ 
um Co, 156 A 339, 304 Pa 569— 
MoCrady-Rodgers Co v Nenoff, 39 
A 2d 260, 155 Pa Super 555—Hous¬ 
er v Childs, 196 A. 647, 129 Pa Su¬ 
per 665 

10 C J p 149 note 21 

A Pa—McCrady-Rodgers Co v 

Nenoff. 39 A 2d 260, 155 Pa Super 
655—Houser v Childs, 196 A 547, 
129 Pa Super 665 

40 C J p 119 note 22 

7. Pa—Bennar v Central Mausole¬ 
um Co, 16<6 A 239. 304 Pa 669— 
McCrady-Rodgers Co v Nenoff, 39 
A 2d 260, 166 Pa Super 665—^Hous¬ 
er V Childs, 196 A 647, 129 Pa Su¬ 
per 565 

40 C J p 160 note 23 

Filing of contract generally see su¬ 
pra 5 82 

8L Fa—^Bennar v Central Mausole¬ 
um Co, 166 A 289, 304 Pa 569— 
McCrady-Rodgers Co v Nenoff, 89 
A 2d 260, 156 Pa Super 656—Hous¬ 
er V Childs, 196 A 647, 129 Pa Su¬ 
per 666 — ^Rich V Boguszinsky, 88 
Pa Super 686—N Olivien Co v 
Bast Pennsylvania Bldership of 
the Chuich of Grod, 16 PaDist & 
Co 722 

40 C J p 150 note 24 

9. Pa—Cole Lumber & Supply Cb 
v Beck. 33 A 2d 634, 153 Pa Super 
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97—Houser v Childs, 196 A 647, 
129 Pa Super 665 
40 C J p 150 note 25 
Indexing held snfflcient 
Pa—Cole Lumber & Supply Co v 
Beck. 33 A 2d 634, 153 Pa Super 
97 

Indexing held msnfflclent 
Pa—Houser v Childs. 196 A 647, 
129 Pa Super 566 

la Pa—Kyle v Graham, 46 Pa Su¬ 
per 6 

11. Pa—Kyle v Graham, supra 

18. Ill—Kelly v Johnson. '96 NB 

1068, 251 111 165, 36 LRA.NS. 

673 

13. Pa—Lee v Williams, 30 Pa Su¬ 
per 349 

14. Pa—Smith v Levick, 26 A 97, 
153 Pa 622 

40 C J p 160 note 30 

15. Pa—^Lee v Williams, 30 Pa Su¬ 
per 349 

16. Ill—Kelly v Johnson, 96 NB 
1068, 251 Ill 135, 36 LRA.NS. 
573 

17. Ill—Kelly v Johnson, supra 
Pa—Lee v Williams, 80 Pa Super 

349 

18L Pa —Felin v Locust Realty Co, 
•81 A 15'8, 232 Fa 123 
40 C J. p 150 note 84 

19. Ind —^Peter & Burghard Stone 
Co v Manon Nat Bank of Marion, 
153 NB 472, 198 Ind 5'81 

40 C J p 160 note 38 
80l Ind—^Peter & Burghard Stone 
Co V Marion Nat. Bank of Marion, 
supra 

40 CJ p 160 note 69. 

81. Ind —Peter & Burghard Stone 
Co V Marion Nat Bank of Man- 
on, supra 

40 CJ p 150 note 40. 
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defeated by other provisions of the contract*^ 

§ 110. -As to Payment 

A subcontractor or other person not contracting di¬ 
rectly with the owner is charged with notice of, and is 
bound byf the terms of the contract between the owner 
and the contractor relating to the mode and terms of pay¬ 
ment. 

A subcontractor or other person not contracting 
directly with the owner is charged with notice of,23 
and IS bound by,*^ the terms of the contract between 
the owner and the contractor relating to the mode 
and terms of payment; and has contract with the 
contractor is presumed to have been made with 
reference to such terms ^6 Where the mode of 
payment provided for in the original contract is in¬ 
consistent with the existence of a hen in favor of 
subcontractors and others, they can have no licn^® 
unless the owner has by his conduct deprived him¬ 
self of the right to set up such provisions against 
the hen claimant.27 

Also the owner cannot be required to pay money 
to the hen claimant before it becomes payable ac¬ 
cording to the contract between the owner and the 
contractor ,28 but a subcontractor can enforce a 
hen for materials furnished notwithstanding an 
architect’s certificate was not furnished the owner 
as required by the terms of the building contract 
before payments should be made, where it appears 
that the owner availed himself of a right given him 
by the terms of the contract in case the contractor 
abandoned the work to complete the building him¬ 
self,2# since the provision of the contract reqmnng 
the furnishing of an architect’s certificate applies 
only under the condition that the contractor has 
performed his contract 2® The owner, contractor, 
and his surety cannot, without the materialman’s 


§ 111 

consent, destroy his lien for materials furnished to 
the contractor by stipulations in a building contract 
or in the contractor’s bond directing disposition of 
the unpaid balance resulting from performance of 
the contract by the contractor, or one standing m 
his shoes Where an owner refuses to pay the 
contractor, relying on a provision of the contract 
that permits him to retain enough of the contract 
price to satisfy liens of subcontractors, he cannot 
also refuse to pay the subcontractors 22 A provi¬ 
sion of the contract, reserving to the owner the 
right to see that money due the contractor, or as 
much thereof as may be necessary, should be ap¬ 
plied to the pa 3 anent of material and labor author¬ 
izes him to make a subsequent agreement with a 
mateiialman to pay for materials 23 

§111. Modification or Rescission of Principal 
Contract 

The rights of subcontractors, materialmen, and work¬ 
men cannot be affected by any subsequent agreement be¬ 
tween the owner and the contractor to which they have 
not assented and of which they have had no notice 

The rights of subcontractors, matenalmen, and 
workmen cannot be affected by any subsequent 
agreement between the owner and the contractor 
to which they have not assented24 and of which 
they have had no notice 26 Neither can the owner, 
by canceling his contract with the contractor, dis¬ 
appoint those who on the faith of the contract have 
entered into engagements with the contractor to 
furnish labor or matenals,26 especially where the 
materials have been furnished to a considerable ex- 
tent27 or subsequent work is done by subcontrac- 
tors28 without notice of the cancellation A lien 
is not acquired, however, by a delivery of materials 
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22. Ind —^Baldwin Locomotive 

Works V Bdward Hines Lumber 
Co, 125 NE 400, 189 Ind 189, 13 
ALR 1059, dissenting opinion 127 
NE 275, 189 Ind 189. 

40 G J p 150 note 41 

2a Neb—iFrost v Falgetter, 78 N 
W 12, 62 Neb 692 

40 C J p 148 note 96 

24. Fa—Campbell v. ficaife, 1 

Phila 187 

Va—Maddux v Buchanan, 92 SE 
830, 121 Va 102 

25. Ill—Orrell v. Snyder, 174 Ill 
App 239 

2a Neb—^Prost v Falgetter, 73 N 
W 12, 52 Neb 692 

40 C J p 148 note 99 

27. Ill—Welch V Sherer, 93 Ill 64 

40 C J p 148 note 1. 


2a NT—^Doughty v Devlin, 1 ED 
Smith 625 

40 G J p 148 note 2 

29. N T —Campbell v Coon, 44 N B 
300, 149 NY 656, 38 LRA 410. 

30. NT—Campbell v Coon, supra 

31. Ala —David Lupton’s Sons 

Const Co V Hugger Bros Const 
Co, 148 So 610, 227 Ala 26 

Rights of sureties completing con¬ 
tract see infra S 216 

38. NT —^Travis v Smith, 6 NT 
St 371 

33. SC —Morgan-Austin Co v 

Eassy, 86 SE <673, 102 SC 338 

34. Mo —Oorpu Jtizls quoted Ul 
Eierns v Gibson, App, 289 SW 
i358, 362 

40 C J p 150 note 43 
After notice of its temu and oltar. 

acter, the contract cannot be 
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changed to the prejudice of the sub¬ 
contractor or materialman —^David 
Lupton's Sons Const Co v Hugger 
Bros Const Go , 148 So 610, 227 Ala 
25—Cranford Mercantile Co v 
Wells, 70 So 666. 196 Ala 261 

38. Mo —Corpus Juris quoted In 
Eiems V Gibson, App. 289 SW 
868 . 362 

40 C J p 161 note 44 

3a Ind —Coonse & Caylor Ice Co v. 
Home Stove Co, 121 NE 293, 70 
Ind App 226 

La—Girarthy v. Campbell, 6 Rob. 
878. 

37. La—Girarthy v Campbell, su¬ 
pra 

sa Iowa—Garrison Grain & Lum¬ 
ber Co V Farmers* Mercantile Co, 
164 NW 791, 181 Iowa 668 
40 C J. p 161 note 49 
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after the contract between the owner and the con¬ 
tractor, pursuant to which the delivery is claimed to 
have been made, has terminated 39 Where the orig¬ 
inal contract is modified, but the modified contract 
would have been valid originally and the perform¬ 
ance of It the basis for a hen, the fact that the per¬ 
formance was according to the terms of the modi¬ 
fied, and not of the original, contract does not de¬ 
feat the hen of a subcontractor ^9 

§ 112. Default in Performance of Principal 
Contract 

As a general rule the failure of the principal con¬ 
tractor to complete his contract does not of itself defeat 
the right of the subcontractor, workman or material- 
man to a mechanic's lien. 

It IS well established as a general rule that the 
failure of the principal contractor to complete his 
contract does not of itself defeat the right of the 
subcontractor, workman, or materialman to a me¬ 


chanic’s lien The rule is especially applicable 
where the contractor has substantially, although not 
wholly, performed his contract^^ or where the own¬ 
er has waived the default of the contractor 48 
the rule is especially applicable under statutes con¬ 
ferring a direct hen,44 and even under statutes con¬ 
ferring a lien by subrogation the rule is applicable 
where, notwithstanding the abandonment of the 
contract by the contractor, there is something due 
him at the time claimants give notice or file their 
hen claims,45 as where installments of the contract 
price are due and unpaid ,45 but under such statutes 
the right of a claimant to a hen, where the con¬ 
tractor abandons the contract,47 as in all other 
cases, depends on there being something due or to 
become due the contractor, and hence there is no 
hen where the contractor abandons the contract or 
fails to complete it under such arcumstances that 
there is nothing due or to become due him when 
claimant gives notice or files his hen claim,48 as 


39. Iowa—A E Shorthill Co v 
;Btna Indemn Co. 124 NW 613 
40 O J p 161 note 49 

40l Ill—^Winkle Teira Cotta Co v 
Galena Safety Vault & Trust Co, 
64 Ill App 184 

41. Ala —Corxms Juris cited in 
Baker Sand & Gravel Co v Rogers 
Plumbing & Heating Co. 154 So 
•591, 597, 228 Ala 612, 102 AI/R 
346 

Mo —Concrete Engineering Co v 
Grande Bldg Co, 86 SW2d 695, 
230 Mo App 443 
40 G J p 1>51 note 62 
Default in performance as directing 
Amount of lien see infra 9 175 
Lien of contractor see supra 9 95 
Performance of subcontract see in¬ 
fra 9 118 

Tune for notice of lien see infra 9 
125 

AbandonnisiLt by owner 

The abandonment of an improve¬ 
ment before the completion thereof, 
by the owner of the premises, with¬ 
out fault of contractor, does not 
abrogate the right of laborers and 
materialmen to mechanics' liens for 
the value of the work done and the 
material furnished —Smith v Gun- 
mss. 144 P2d 186, 115 Mont 363 
Vothuig short of complete abaiu 
donment or full performance and 
payment before statutory notice is 
given owner of claimed lien for ma^ 
terials furnished to contractor, can 
deprive lienor of his rights—^David 
Lupton’s Sons Const Co v Hugger 
Bros Const Co. 148 So 610. 227 Ala 
25 

milnze to obtain architect’s oertllU 
cate 

The lien of a person other than 
the contractor is not defeated by the 


failure of the contractor to obtain 
an architect's certificate 
N T —Rieser v Commeau, 114 N T 
S 154, 129 App Div 490, affirmed 92 
NE 1100, 198 NT 560 
Wis—Seeman v Biemann, 84 NW 
490, 108 Wis 3-65 

Where the owner has made im¬ 
proper payments to the contractor 
after being served with notice of 
claims, the right to a lien to the 
extent of such payments is not de¬ 
feated by the fact that the conti ac¬ 
tor abandoned or failed substantially 
to perform the contract—Pans First 
Nat Bank v Lyon-Gray Lumber Co, 
217 S W 133, 110 Tex 162 
ITotioe of default 

Completion of construction by 
owner before registering notice of 
contractor's default was immaterial 
with respect to liability to claim¬ 
ants, where claims were timely re¬ 
corded—Cook V Ruston Oil Mills & 
Fertilizer Co. 127 So 347. 170 La 
10 

nnanclal inability of lessee to 
complete construction of building, 
after work was done and materials 
furnished for which lien was sought, 
has been held not to defeat mechan¬ 
ic’s lien —Concrete Engineering Co 
V Grande Bldg Co, 86 SW2d 695, 
230 Mo App 443 

42. NY—^Heckmann v Pinkney, 81 
NT 211 

43. Conn—^Hubbell, Hall & Randall 
Co V Pentecost, 93 A. 672, 89 
Conn 262 

40 C J p 151 note 54 

44. N D —Langworthy Lumber Co 
V Hunt, 123 NW 865, 19 ND 
433 

10 C J p 151 note 55 
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45. NY —Rukeyser v Fountain. 

173 NTS 21, 185 AppDiv 263 
40 C J p 152 note 67 
Trust fund 

Where, shortly before completion 
of work under a contract for con¬ 
struction of a garage, the owner of 
the property placed a mortgage 
thereon, wherein he stipulated that 
proceeds of mortgage should consti¬ 
tute a trust fund to be applied to the 
cost of constructing the garage, the 
fact that pxmcipal contrsLclor failed 
substantially to perform his conti act 
would not relieve property owner of 
obligation to apply balance of pro¬ 
ceeds of mortgage in payment of 
liens of subcontractors for material 
and labor furnished for construction 
of garage with knowledge and con¬ 
sent of property owner—Cassino v 
Tacevich, 27 NTS 2d 95, 261 App 
Div 685 

46b NT —^Foshay v Robinson, 32 N 
B 1041. 137 NY 134 
40 C J p 152 note 58 

47. Ill —Hansen v Muldoon. 210 111 
App 613 

NT—Troughton v Digmore Holding 
Co, 173 NTS 659, 105 Misc 638 

48. NH—Bennett v Smith, Inc, 
160 A 478, 85 NH 478 

NT—George E Sealy Co v Ards 
Bldg Corporation. 214 NTS 768, 
216 AppDiv 313, affirmed 166 NE 
899, 244 NT 566 
40 C J p 162 note 61 
Far cent retained by owner 
Where the contract contaans a pro¬ 
vision for payment from time to 
time of a certain proportion of the 
value of the work done, the remain¬ 
der to be paid on completion of the 
contract, and the contractor aban¬ 
dons, the amounts so retained never 
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where by the terms of the contract no part of the 
price IS due until the contract is performed 

The failure of the owner to take possession, as 
authorized by the contract, of plumber's supplies left 
on the premises at the time the contractor aban¬ 
doned the work is not ground for a hen 5® Where 
a contractor has abandoned hrs contract for the con¬ 
struction of a building, he has no authority there¬ 
after to purchase material so as to bind the own¬ 
er However, it has been held that a subcontrac¬ 
tor IS not bound to know of the violation or non¬ 
fulfillment of the principal contract 52 

Delay in perfonnance The failure of the con¬ 
tractor to complete the construction of the building 
within the time limited in the contract does not de¬ 
prive subcontractors or materialmen of their liens 
where time is not of the essence of the contract,53 
or where the owner extended the time for perform¬ 
ance®^ or waived the right to terminate the con¬ 
tract on the ground of delay 55 

WortJiLess improvement Some authonties hold 
that a subcontractor or materialman may be enti¬ 
tled to a lien even though, owing to the contractor's 
default, the improvement is worthless ,55 but other 
authorities take a contrary view 57 

Completion by owner ^ Where the owner com¬ 
pletes the work, after abandonment by the contrac¬ 
tor, and the cost of completion equals or exceeds 
the unpaid portion of the contract price, no hen can 
be enforced®* provided it appears that the owner 
completed the building according to the plan con¬ 
templated by the original contract 5® Conversely, 


where the cost of completion by the owner is less 
than the unpaid balance on the contract, there is a 
right to a hen,®® provided, according to some au¬ 
thorities, there is a provision in the contract au¬ 
thorizing the owner, on the contractor's abandon¬ 
ment or default, to complete the work and deduct 
the cost from the contract pnee®! and the owner 
acts under such provision.®* No hen can be ac¬ 
quired for what is done or furnished pursuant to 
the contract after the contractor has lost his right 
to continue work through his failure to perform and 
the owner has entered into possession for the pur¬ 
pose of completing on his own account®* unless 
the work is done under a new agreement made di¬ 
rectly with the owner ®^ 

Completion by assignee or surety The comple¬ 
tion of a contract by a surety or assignee of the 
contractor, after it has been abandoned by him, 
has the same effect as a completion by the contrac¬ 
tor as far as the right of a subcontractor or ma¬ 
terialman to a hen is concerned®® 

§ 113. Subcontract and Performance Thereof 

a. In general 

b. Performance 

a. In General 

The contract of a subcontractor or materialman 
with the contractor need not be express but may be im¬ 
plied 

The contract of a subcontractor or materialman 
with the contractor need not be express but may 
be implied ®® A general employment of a carpenter 


become due the contractor and hence 
do not afford a basis for a lien — 
Sioux Falls Pressed Frick Co v 
Sioux Falls Bd of Education, 125 
NW 291, 25 SD 36—40 CJ p 152 
note 69 

49 Ky—^Terrell v McHenry, 89 S 
W 306, 121 Ey 452, 28 Ky L 402 
40 C J P 152 note 62 
sa Conn—^Hubbell, Hall & Randall 
Go V Pentecost, 93 A 672, 89 
Conn 262 

51. Minn —Lamport Lumber Co v 
Campfleld. 127 NW 6, 111 Minn 
369 

68 . Kan—^Elder Mercantile Co v 
Ottawa Inv Co. 166 P 279. 100 
Kan 597 

53. Mo —St Louis Fire Door & 
Sheet Metal Works v Viviano, 185 
SW 218, 194 MoApp 440 
5A Mass—Rockwood y Walcott, 8 
Allen 458 

55. NT —Heckmann v Pinkney, 81 
NT 211 

Wyo —^Phelan v Cheyenne Bnck Co , 


188 P 354, 26 Wyo 493, rehearingr i 
denied 189 P 1103, 26 Wyo 493 | 

BSm Wis —^W H Pipkorn Co v. 
Tratnik, 162 NW 141, 161 Wis 91, 
16 ALR 976 

67. Ky —Monyahan v Lancaster, 
182 SW 862, 168 Ky 677. 

40 C J p 153 note 72 

58. Ala —^David Lupton's Sons 
Const Co V Huffser Bros Const 
Co, 148 So 610, 227 Ala 25 

Fla—Curtlss-Bnght Ranch Go v 
Selden Cypress Door Co, 107 So 
679, 91 Fla 354 

N T —J W Van Cott & Son v Gral- 
lon, 298 NTS 67, 1*63 Misc 914 

N C —^Piedmont Electric Co v Vance 
Plumbingr & Electric Co, 149 SE 
868 , 197 NC 495 

40 C J p 153 note 79 

59. Ark —Cost v Newport Build¬ 
ers’ Supply Hardware Co , 108 S W 
509, 85 Ark 407, 14 AnnCas 142 
—Long V Abeles, 93 S W 67, 77 
Ark 156 


ea Colo—Rice V Rhone, 111 P 686, 
49 Colo 41 
40 C J p 153 note 81 
61. N T —Cassino v Tacevich, 27 
N T S 2d 95, 261 App Div 685— 
George E Sealy Co v Ards Bldg 
Corporation, 214 NTS 768, 216 
App Dlv 313, affirmed 156 N E 
899, 244 NT 565 
40 C T p 158 note 83 
68 . NT —Ogden v Alexander, 85 N 
E 638, 140 NT 356 
40 C J p 158 note 84 

63. Mass —O’Driscoll v Bradford, 
60 NE 628. 171 Mass 231 

64. Mich —Delray Lumber Co v 
Keohane, 92 NW 489, 132 Mich 
17 

40 C J P 163 note S'S 

65. Md—Gill V Mullan, 116 A 663, 
140 Md 1 

40 C J p 163 note 87 
68 . Mo—Bruce v Berg, 8 MoApp 
204 

Necessity of contract between clcum- 
ant and contractor see supra 9 97 
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by the contractor to work at day’s wages to be aft¬ 
erward fixed IS a sufficiently definite contract for 
the foundation of a mechanic’s hen Where work 
IS done and materials are furnished for a building 
by persons as partners, and the owner knows that 
such persons are doing the work, their right to a 
lien is not affected by the fact that one of them 
made the agreement with the contractor without 
disclosing the fact that he was acting for the firm 
Where it appears that the labor and material for 
which a subcontractor claims a hen went, by actual 
measurement, into the house on which the hen is 
claimed, it is immaterial whether the contract be¬ 
tween the contractor and claimant, which related 
to two houses, fixed the price for each at the 
amount claimed or the price for both at double that 
amount®® Where general contractors and a sub¬ 
contractor enter into a written agreement with 
owners not to permit or suffer any mechanics’ hens 
to be filed, but such a condition is not contained in 
the contract between the subcontractor and a sub- 
subconti actor, it has been held that a provision re¬ 
quiring work to be done in accordance with plans 
and specifications in the principal contract does not 
impose an obligation on the sub-subcontractor ei¬ 
ther to furnish a release of hen or to see to it that 
no liens are filed 

Under the former statutes of some jurisdictions 
requiring the contract to provide for the comple¬ 
tion of the work within a specified period of time 
after the date of the contract, it was sufficient if 
the onginal contract complied with the statute,^ i 
even though the subcontract might not have fixed 
any time for completion, "^2 or fixed a time limit for 
performance beyond that provided in the original 
contract J® 


Cancellation. A subcontractor is not entitled to a 
hen where the subcontract has been canceled by 
agreement of the parties 

b. Performance 

In order to entitle ■ subcontractor, or persons 
claiming under him, to a mechanic’s lien it is as a rule 
necessary that he shall have substantially performed his 
subcontract 

In order to entitle a subcontractor, or persons 
claiming under him, to a mechanic’s hen it vs as a 
rule necessary that he shall have substantially per¬ 
formed his subcontract*^® A trifling failure in the 
performance of the contract is not sufficient to de¬ 
feat the hen where it appears that there has been 
a substantial compliance*^® While the rule requir¬ 
ing substantial performance is applicable notwith¬ 
standing the contractor’s waiver of complete per¬ 
formance,*^^ and the contractor’s erroneous con- 
stiuction of the subcontract in one detail does not 
justify the subcontractor’s failure to perform other 
work concededly within the contract,*^8 a subcon¬ 
tractor does not lose his right to a hen because of 
his failure to complete the work under the contrac¬ 
tor where the cause of his ceasing work was the 
contractor’s insolvency and failure to pay him, 
or abandonment of the contract,®® or where he was 
prevented from fully performing his contract by 
the act of the owner,®i or where he was stopped in 
the performance of the work by disputes between 
the contractor and the owner,®® or where the owner 
waived full performance®® or is estopped to claim 
that the subcontractor did not fully perform.®* 

The right of a subcontractor to a hen will not be 
defeated by defects in the work arising from the 
architecture,®® and where the subcontractor offers 
to correct work differing from the plan, but is pre- 


67. Maas —^Wilson v Sleeper. 131 
Mass 177, distinguishing Majiches- 
t«r V Searle, 121 Mass 418 

68 . Mass —^Wahlstrom v Trulson, 
43 NE 183. 165 Mass 429 

69. Mo—Hannon v Logan, 14 Mo 
.Vpp 3 3 

TO. DC—Battista v Horton, Myers 
& Raymond. 128 F2d 29, 76 U S 
AppDC 1 

71. Ill—Miller v Benson, 146 Ill 
App 132 

72. Ill—Miller v Benson, supra— 
Merzitt V Crane Co, 126 Ill App 
337. anirmed 80 NE 103, 225 Ill 
181 

73. Ill—Miller v Calumet Lumber 
& Manufacturing Co, 121 Ill App 
56 

74. Cal—Fontaine v Storrie, 46 P 
2d 361, 7 Cal App 2d 104 


75. Cal—^Fontaine v Storrie, 45 P 
2d 361, 7 Cal App 2d 104 
Ill —Guaranty Iron & Steel Co v 
Leyden, 235 Ill App 191 
Neb—^Parsons Const Co v Gifford. 

262 NW 608, 129 Neb 617 
Or—^Davis v Bertschinger, 241 P 
63, IVB Or. 127 
40 C J p 164 note 97 
SabstaaLtaal compliaoLoa not shown 
Cal—^F^ntaine v Storrie, 45 P 2d 
361, 7 Cal App 2d 104 
Neb—^Paisons Const Co v Gifford, 
262 NW 608, 129 Neb 617 
78. Neb—Parsons Const Co v Gif¬ 
ford, supra 

77. NT—Szemko v Weiner, 163 N 
YS 382. 176 AppDiv 620 
40 C J p 154 note 98 
78 NT—^MacKnight Flintic Stone 
Co V New York, 79 NTS 621. 78 
AppDiv 641, affirmed 68 NE 1119, 
176 NT 586 


79. Mass —Pierce v Cabot. 34 N E 
362, 169 Mass 202 
40 C J p 154 note 1 

8a N J —Turck v. Allard, 94 A 583, 
87 NJLaw 721 
40 C J p 154 note 2 

81. NT —Greenberg v Marsh, 167 
NTS 102, 101 Misc 18, affirmed 
170 NTS 1083, 184 AppDiv 890 

sa NT—^Warwick First Nat Bank 
V Mitchell, 93 NTS 231, 46 Misc 
30 

8a Conn—^Ennis v Parkhurst, 69 
A 846, 87 Conn 686. 

84. Ill—^Mantonya v Reilley, 56 N 
E 426, 184 111 183 

40 C J p 164 note 7 

85. Ill—Welch V Sherer, 98 111. 
64 

Or —Davis v Bertschinger, 241 p. 
53, 116 Or. 127. 
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vented by the owner from doing so, he may enforce . comes due to the subcontractors to which a lien 


his hen if the cost of correction is trifling 8® 

Architccfs certificate Where the contract be¬ 
tween the principal contractor and the subcontrac¬ 
tor requires an architect's certificate as to the work 
done by the subcontractor, a compliance therewith 
is a condition precedent to the assertion of a lien®^ 
unless It IS waived®8 or unreasonably refused 

Completion by contractor Where a principal 
contractor on a default of a subcontractor under¬ 
took with the consent of the owner and a material¬ 
man, who had furnished materials to the subcon¬ 
tractor, to complete the work, the right of the ma¬ 
terialman to claim a hen on the money coming due 
under the contract from the principal contractor 
to the subcontractor continued as though the sub¬ 
contractor had completed his contract However, 
where subcontractors, unable to complete their con¬ 
tract, authorize the contractor to complete it on 
their account, which he does, the cost is to be de¬ 
ducted from the contract price before anything be- 


may attach 

§ 114. Lien on Money Due Contractor 

Under eonne statutes subcontractors, materialmen, 
laborers, and others who have done work for, or furnished 
materials to, the contractor are given a lien on the bal¬ 
ance due or to become due to the contractor from the 
owner. 

Although not entitled to such a lien in the ab¬ 
sence of statute,®® under some statutes subcontrac¬ 
tors, materialmen, laborers, and others who have 
done work for, or furnished materials to the con¬ 
tractor are given a lien on the balance due or to 
become due to the contractor from the owner®® 
Under such statutes a subcontractor, workman, or 
materialman has the right to serve on the o.wner 
a notice or statement of the amount due him by the 
contractor,®^ commonly called a “stop notice,”®® 
and it then becomes the duty of the owner to hold 
back out of any money due or to become due the 
contractor a sufficient amount to meet the claim,®® 
and to the extent of the amount due or to become 


88 . Ill—Welch V Sherer. 93 Ill 64 

87. NY—Schillinger Fire Proof Ce¬ 
ment & Asphalt Go V Arnott, 33 
NTS 343, 86 Hun 182, alUrmed 
46 NE 956. 1>52 NY 584 

88 . NY —Schillmger Fire Proof 
Cement & Asphalt Co v Arnott, 
supra 

89. NY —Schillingrer Fire Proof Ce¬ 
ment & Asphalt Co V Arnott. su¬ 
pra 

40 C J P 155 note 12 

90u NT—Martin v Flahive, 98 NT 
S 577, 112 App Div 347 

91. NT—Brainard v Kings Coun¬ 
ty. 32 NTS 311, 84 Hun 290, af¬ 
firmed 50 NF 263, 155 NY 538 

98. La —Morehouse Lumber & 

Building Material Co v Jacob & 
Walker, App. 141 So 190, affirmed 
147 So 504, 177 La. 76 

N J —Guise V John C Guise, Inc , 
174 A 681, 116 NJFq 590 

93. US —^Hartford Accident & In¬ 
demnity Co V N O Nelson Mfg 
Co, Miss, 54 set 392, 291 US 
352, 78 LEd 840 

Ala—David Lupton’s Sons Const Co 
V Hugger Bros Const Co. 148 
So 610, 227 Ala 25 

Ill—^Douglas Lumber Co v Chicago 
Home for Incurables, 43 N E 2d 
635. 380 Ill 87 

Ind—^Nash Engineering Co v Marcy 
Realty Corporation, 54 N E 2d 263, 
222 Ind 396 

N J —Meyer v Standard Accident 
Ins Co, 177 A 255, 114 NJLaw 
488—Harry Pipsky & Son Co v 
Wike, 136 A 920, 101 N J Eg 45. 
affirmed 141 A 920, 103 NJEq 
18. 1 


Tex —Gay v Acme Brick Co , Civ 
App, 15 S W 2d 725. error refused 
40 C J p 155 note 16 
Provision in contract for retention of 
money due contractor see infra 3 
255 

:Libanl constrnotloa 

The statute should be liberally 
construed in favor of stop notice 
claimant to effect object of securing 
payment to materialmen or subcon¬ 
tractors on default of conti actor bjb 
long as there is no hardship on own¬ 
er—^Vogel v Sloan, 130 A 889, 98 
NJEq 300 

Contractor or subcontractor 

It has been held that the purpose 
of the statute is to secure to work¬ 
men and materialmen the mone>s 
due them, whether from the contrac¬ 
tor or subcontractor—St Michael’s 
Orphan Asylum cuid Industrial 
School, Hopewell, N J, v Conneen 
Const Co, 166 A 458, 114 NJEq 
276, affirmed 170 A 649, 115 NJEq 
334 

Amoont due for extra work 

(1) The fact that final amount 
against which stop notice claims are 
perfected includes money due for ex¬ 
tra work does not defeat such liens 
when filed contract includes extra 
work at specified rates—^Harry Pm- 
sky & Son Co v Wike, 136 A 020, 
101 NJEq 45, affirmed 141 A 920, 
103 NJEq 18 

(2) When a contract for a struc¬ 
ture provides for changes in the 
plans and specifications, and extra 
work IS done in completing the 
structure, without a new contract, a 
subcontractor of any part of the 
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job may perfect a lien on the amount 
due from the owner to the contractor 
for such extra work—Dunn v Ran¬ 
kin, 27 Ohio St 132 

94. Fla—Standard Accident Ins Co 

V Bear. 184 So 97, 134 Fla 623, 
127 ALR 1 

Miss —^White's Lumber & Supply 
Co V Rea, 131 So 259, 158 Miss 
695 

Tex —Bradley v Oldham, Civ App , 
134 S W 2d 422, error refused— 
Compton V Jennings Lumber Co, 
Civ App, 295 SW 308 
40 C J p 165 note 17 
Necessity and sufficiency of notice 
see infra 5 115 
Filing of contract 

In some jurisdictions the remedy 
by stop notices is limited to cases 
where the contract and specifications 
have been filed —Engli&h v Warren, 
54 A 860, 65 N J Eq 30—Pfeifer v 
Reiman, 161 A 825, 10 N J Mi&c 898 

95. N J —Tile Wholesalers & Im¬ 
porters V Ruppert, 17 A 2d 607, 125 
N JLaw 597—Harry Pinsky & Son 
Co V Wike, 136 A 920, 101 NJ 
Eq 45, affirmed 141. A 920, 103 N 
JEq 18—^Vogel v Sloan, 130 A 
880, 98 NJEq 300 

40 C J p 155 note 19-p 157 note 41 
98 Fla—Standard Accident Ins Co 

V Bear. 184 So 97, 134 Fla 623, 
127 ALR 1 

N J —^Brown v Home Development 
Co, 18 A 2d 742, 129 NJEq 172 
N C —Schnepp v Richardson, 22 S B. 

2d 556, 222 NO 228 
40 C J p 156 note 19 
Stop iLOtloe operates on sums dne 
or to become due from owner to the 
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due the contractor,®7 but not further,®® the owner 
then becomes directly liable to claimant, who, to 
the extent of his demand, takes the place of the 
contractor.®® 

While this right is usually conferred by the same 
statutes which provide for mechanics’ hens and is 
termed a "lien,” the remedy provided is really more 
m the nature of an equitable garnishment,^ or, as 
frequently stated, the notice to the owner has the 
effect of working an assignment pro tanto of tfhat 
which IS due or to become due from the owner to 
the contractor from the time of the service of such 
notice ® The remedy is distinct® and disconnected^ 
from, and additional to,® the remedy by hen on the 
land and building, and should be regarded with fa¬ 
vor by the courts ® Except in at least one jurisdic- 
tion,7 It does not depend on the right to acquire and 
enforce a mechanic’s hen on the property,® but may, 
and frequently does, exist where the property it¬ 
self I's not subject to a hen,® as where the nght to a 
hen on the premises has been waived,^® or, except 
in at least one jurisdiction,!! where the building or 
structure is public property !2 

The right is not dependent on the completion of 
the principal contract by the contractor!® A re¬ 
covery of judgment against the contractor docs not 


destroy the rights acquired by the notice,!^ nor is 
the dismissal of a suit brought by the contractor 
against the owner on the ground that there is noth¬ 
ing due him a determination against claims of sub¬ 
contractors on the fund still in the owner’s hands !® 
Under the terms of a statute a claimant who, on the 
written demand of the owner, refuses to give a 
stop notice is deprived of the nght to claim a me¬ 
chanic’s hen on the property !® 

Liens on public funds appropriated and due con¬ 
tractors are considered in Counties § 201, Drains 
§ 43; Highways § 209, the C J S title Municipal 
Corporations § 1216, also 44 CJ p 416 note 4-p 
422 note 7, the C J S title Schools and Sdiool Dis- 
tnets § 317, also 56 CJ p 526 note 54-p 528 note 
91; the C J S title States § 127, also 59 C J p 191 
note 82-p 192 note 11; and the C J S. title United 
States § 102 

§115. -When, and to Whom, Right 

Available 

In order to be entitled to a hen on money due the 
contractor, a person must be within the class contem¬ 
plated by the statute. 

In order to be entitled to the statutory remedy 
of a hen on money due the contractor, a person 
must be within the class contemplated by the stat- 


S. NJ—Brown v Home Develop¬ 
ment Go, 18 A 2d 742, 129 N J Eq 
172- -De Masi v F W Bowden Co , 
133 A 607, 99 NJEq 70 
40 C J p 166 note 26 
ZTot all qualities of aensrunenta 
Stop notices have not all the qual¬ 
ities of assignments, since owner 
cannot claim credit for amount 
claimed in the notices unless he has 
in fact paid amount claimed to be 
due—Tile Wholesalers & Importers 
V Ruppert, 17 A 2d 607, 125 N J Law 
597 

3. Cal—Southern California Elec¬ 
tric Co V McDonald, 173 P 760, 
178 Cal 386 

40 C J p 166 note 27 

4. Cal —Southern California Elec¬ 
tric Co Y McDonald, supra 

40 C J p 156 note 28 

5. Cal —^Weldon v Los Angeles 
County Super Gt, 71 P 502, 138 
Cal 427 

10 C J p 156 note 29 

6 . Cal —^Weldon v Los Angeles 
County Super Ct, supra 

40 C J p 166 note 30 

7- Tex—Muller v McLaughlin, 84 
SW 687. 37 TexCivApp 449 


cago Home for Incurables, 48 N 
E 2d 635, 380 Ill 87 
40 C J p 156 note 33 
10- Ill —Douglas Lumber Co v Chi¬ 
cago Home for Incurables, supra 
40 C J p 156 note 34 

11. Iowa—Breneman v Harvey, 30 
NW 846, 70 Iowa 479 

12 . NY—McKee v Rapp, 36 NT 
S 175 

40 C J p 156 note 36 
Completion bonding company 
Owner continuing to disburse mon¬ 
ey after contractor's abandonment 
through agent of bonding company 
was not relieved of liens of which 
she had no notice before abandon¬ 
ment —Gay V Acme Brick Go, Tex 
Civ App, 16 S W 2d 725, error re¬ 
fused 

lai Ala —Cbrpiu Jons cited In Bak¬ 
er Sand & Gravel Co v Rogers 
Plumbing & H Co, 154 So 591, 
697, 228 Ala 612, 102 ALR 346 
N J —F Bowden Co v Baier, 123 A- 
737, 99 NJLaw 361—Brown T 

Home Development Co, 18 A 8d 
742, 129 NJEq 172 
40 C J p 166 note 38 

14. NT —Andeison v HulE, 23 A. 
654, 49 NJEq 349 


contractor —^Wilkinson v Behringer, 
189 A 405, 118 NJLaw 5—Meyer v 
Standaid Accident Ins Co, 177 A 
255, 114 NJLaw 483 
Money due under mortgage 

Claimant furnishing materials to 
contractor electing building may 
have amount due him retained by 
owner from money still due contrac¬ 
tor undex mortgage —Schindel v 
Muencks, 141 A 4, 101 NJLaw 228 
Money held to cover assignments 
It has been held to be no defense 
as against materialman that moneys 
in hands of owner, unpaid to general 
contractor at time of service of stop 
notice, were held to cover assign¬ 
ments by general contractor to other 
materialmen —Decker Building Ma¬ 
terial Co v Meyer, 162 A 631, 109 
NJLaw 408 

97. NJ—Stone Post Co v Corco- 
lan, 77 A 1031, 80 NJLaw 649 

40 C J p 166 note 20 

98. NJ—^Wilkinson v Behringer, 
189 A 405, 118 NJLaw, 5 

40 C J p 156 note 21 

99. Fla—Standard Accident Ins Co 
V Bear, 184 So 97, 134 Fla 623. 
127 ALR 1 

NJ—Stone Post Co v Corcoran, 77 
A 1031. 80 NJLaw 649 
40 C J p 156 note 22 
1 . Cal —Diamond Match Co v Sil- 
bei&tein, 111 P 871. 165 Cal 282 
10 C J P 156 note 25. 


8 - Cal —Stettin v Wilson, 166 P 
6 , 175 Cal 423 
40 C J p 156 note 32 

9. Ill—^Douglas Lumber Co v Chi- 
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15. Ohio—Owen v Murry, 6 Ohio S 
& C P 223. 4 Ohio N P 161 

16. Cal—O Nelson Mfg Co y. 
Rush, 174 P. 327. 178 Cal. 669. 
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ute While some statutes of this nature are avail¬ 
able to a person furnishing material to a subcon¬ 
tractor's regardless of the state of the account be¬ 
tween the principal contractor and the subcontrac¬ 
tor, under other statutes claimant must be a cred¬ 
itor of the contractor 20 The claim must be for 
work done on, or materials furnished for, the build¬ 
ing or other improvement ,21 the principal contract 
must be within the statutes ,22 there must be some¬ 
thing due, or to become due, the contractor ,23 and 
there must be something due claimant from the con¬ 
tractor 2 ^ 

§ 116. - Demand and Notice 

Complianca with statutory requirements, with re¬ 


§ 116 

gard to demand and notice, Is necessary to obtain a lien 
on money due the contractor from the owner. 

It IS only by compliance with the statute that the 
lien on money due the contractor from the owner 
may be obtained 25 Where the statute requires a 
notice, a notice conforming to the statutory re- 
quirements26 must be g^ven27 within the required 
time28 by the proper person23 and served on the 
proper person 30 Under some statutes claimant 
must have demanded payment from the contractor 
of such an amount as he was entitled to receive 
at once and been refused ,3 1 and the notice must re¬ 
cite such demand and refusal 32 Also under some 
statutes the owner must be satisfied of the correct¬ 
ness of the demand 33 While the owner cannot 
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17. Ind —NcLsh Engrmeering Co v 
Maicy Realty Corporation, 64 NE 
2d 263, 222 Ind 396 
NY—Burst V Jackson, 10 Barb 219 
Subcontractor of subcontractor 
cannot give effective stop notice — 
Gammill Co v Guesnard, 150 So 
214, 167 Miss 868 

1 & NJ—Morns County Golf Club 

V Hegeman-Harris Co, Ch, 121 A 
628 

40 C J p 167 note 43 

19. NC—Powell V King Lumber 
Co, 84 SE 1032, 168 NC 632— 
Borden Brick & Tile Co v Pulley, 
84 SE 513, 168 NC 371 

90. Ohio —Stephens v United Rail¬ 
roads Stock Yard Co, 29 Ohio St 
227 

40 C J p 167 note 45 

9L N J —Seton Hall College v Cal¬ 
umet Constr Co, 88 A 387, 81 N 
J Eq 148, affirmed 88 A 390, 81 N 
JEq 219, 220. 221 
40 C J p 167 note 46 

22. Pa—Adams v City Controller, 
20 Pa Diet 1021 

23. NJ—Post V Geldzller, 145 A 
823, 106 NJLaw 370—J. D Loi- 
zeauz Lumber Co v Steinberg, 131 
A 131, 102 NJLaw Ifi—Brunetti 

V Grandi, 104 A 139, 89 NJEq 
116 

N Y —Bay Ridge Plastering Corpo¬ 
ration V John B Sweeney & Son 
Corporation. 44 N Y S 2d 166 
40 C J p 167 note 48 

94. NJ—Seton Hall College v Cal¬ 
umet Constr Co, 88 A 887, 81 N 
JEq 148, affirmed 88 A 390, 81 N 
JEq 219, 220, 221 
40 CJ p 157 note 49 

25. Miss—^White's Lumber & Sup¬ 
ply Co Y Rea, 131 So 269. 158 
Miss 695 

NJ—Meyer v Standard Accident 
Ins Co. 177 A 266, 114 NJLaa 
483 

Ohio —Cincinnati Builders' Supply 


Co V Roehm, 182 NE 680, 43 Ohioi 
App 299 

40 C J p 167 note 51 
Contract with, owner 

Statute providing procedure 
whereby materialman may preserve 
lien has application only where ma¬ 
terials are not furnished direct to 
owner—Dallas Nat Bank v Peaslee- 
Gaulbeit Co , Tex Civ App , 35 S W 2d 
221, error dismissed 

26. Miss—U S Fidelity & Guaran¬ 
ty Co V Parsons, 122 So 544, 154 
Miss 587 

40 C J p 167 note 52 
Notice to perfect lien on property see 
infra §S 120-129 
Amount of claim 

(1) Honest error in amount of 
stop notice claim does not destroy 
validity of claim, especially where 
It does not contribute to circum¬ 
stance of nonpayment—^Harry Pin- 
sky & Son Co V Wike, 136 A 920, 
101 NJEq 45, affirmed 141 A 920, 
103 NJEq 18 

(2) Stop notice, claiming over one 
hundred dollars too much, and recit¬ 
ing contract sum seven hundred dol¬ 
lars below that proved, was invalid 
—Hasson v Bruzel, 144 A. 819, 104 
NJEq 95 

Desoziption of property 
Fact that stop notice described 
prox>erty as located on 'Avenue" in¬ 
stead of “road" has been held not so 
misleading from remainder of de¬ 
scription, which wGLs accurate, as to 
Y arrant nonsuiting matez lalman —J 
D Loizeaux Lumber Co v. Steinberg, 
131 A 131, 102 N J Law 16 

27. Ill—Pirola v W J Turnes Co, 
87 N E 354, 238 Ill 210 

40 C J p 158 note 63 

28. Cal —San Mateo Planing Mill 
Co V Davenport Realty Co, 24 P 
2d 787, 218 Cal 702 

40 C J p 158 note 64 

29. NJ—South End Impr Co v 
Harden. Ch. 52 A 1127 

40 C J p 158 note 65 
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30. Cal —San Mateo Planing Mill 
Co v Davenport Realty Co, 24 P. 
2d 787, 218 Cal 702 

40 C J p 158 note 56 
Contractor 

Materialman may recover value of 
materials, f 1 om owner of property 
protected from mechanic's lien, out 
of money due by owner to contractor 
without service of stop notice on 
contractor, where failure to serve 
notice is due to death of conti actor, 
or that he has absconded and can¬ 
not be found—J D Loizeaux Lum¬ 
ber Co V Steinberg, 181 A 131, 102 
NJLaw 15 
Husband of owner 

(1) Service of stop notice on own¬ 
er's husband who had full charge of 
building, held valid and effective — 
Sanders v Van Sant-Willis Co, 163 
A 550, 112 NJEq 162, affirmed San¬ 
ders V Osborne & Marseille Co, 168 
A 388, 114 NJEq 21 

(2) Where husband signed con¬ 
tract for erection of building in own 
name, but as agent for wife, pro¬ 
tecting her estate from liens of ma¬ 
terialmen, fact that service of stop 
notice was made on husband and not 
on wife did not prevent materialman 
from suing wife for value of mate¬ 
rials furnished out of funds due con¬ 
tractor by wife as owner of proper¬ 
ties secured against liens, since wife 
cannot accept benefit of her hus¬ 
band's acts and repudiate his agency, 
as far as acceptance of service of 
stop notice is concerned—J D Loi¬ 
zeaux Lumber Co v Steinberg, 181 
A 131, 102 N J Law 15 

31. N J —Evans v Lower, 68 A 294, 
67 NJEq 232 

40 C J p 158 note 67. 

38. NJ—Cicalese v. Fortunato, 112 
A 608, 92 NJEq 329 
40 C J p 158 note 68 

33. NJ—Tile Wholesalers & Im¬ 
porters V Ruppert. 17 A.2d 607, 
125 NJLaw 697 
40 C J p 159 note 69^ 
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properly express dissatisfaction without just cause 
therefor,®^ nevertheless, where he is properly sat¬ 
isfied that the demand is correct only in part, he is 
not authorized by the statute to retain out of the 
moneys due the contractor a sum suffiaent to pay 
such part ®5 Until he has given, served, or filed 
the prescribed notice, accordingly as the particular 
statute may provide, the subcontractor, workman, or 
materialman has no preferential right to payment 
out of the sum due the contractor from the owner 

§ 117. - Satisfaction and Disposition of 

Balance 

The owner is required by statute to pay the claim¬ 
ant when a stop notice has been served and sufhcient 
money becomes due from owner to the contractor The 
contractor’s right to the balance over the amount of the 
claims for which notices have been filed remains unim¬ 
paired. 

On being satisfied of the correctness of the de¬ 
mand, the owner is required by statute to pay claim¬ 
ant when a stop notice has been served and suffi¬ 
cient money becomes due from the owner to the 
contractor®^ Since the subcontractor acquires no 
general hen on the whole fund in the owner’s 
hands,38 but what amounts to a specific appropria¬ 
tion of a part sufficient to pay his account,®^ the 


contractor’s right to the balance over the amount of 
the claims for which notices have been filed re¬ 
mains unimpaired Where the hen can be satis¬ 
fied out of the amount due the principal contractor 
when notice is served or filed, it will not attach to 
an amount subsequently becoming due On the 
other hand, where nothing is then due, or the 
amount due is insufficient to satisfy the hen, it at¬ 
taches to any amount subsequently becoming due 
under the contract^® However, in such case, the 
owner must withhold a sufficient amount to meet the 
claims out of the moneys first becoming due there- 
after,43 and, if an installment becoming due next 
after the service of such notices satisfies them and 
leaves a residue, that residue is at the disposal of 
the contractors^ and liable to the attack of his out¬ 
side creditors ,S5 but, if there is a deficiency unsat¬ 
isfied, notices will operate on the next installment 
which comes due under the contract in the progress 
of the work, and so on until the final installment 
has been disposed of in the same manner,S6 the 
effect of the stop notice not being limited to the 
money due at the time of the giving of the notice, 
or falling due next after the use in the building of 
the materials on account of which the notice is 
given S7 


m. PERFECTION OF LIEN 


A IN GENERAL 


§ 118. Nature and Form of Proceedings in 
General 

The rules relating to the necessity for compliance 
with statutory requirements, notice to the owner, 
and furnishing a statement or account to the owner 
are discussed in the sections immediately following 

Examine Pocket Parts for later cases. 


§ 119. Necessity for Compliance with Statu¬ 
tory Requirements 

Compliance with statutory requirements is essential to 
perfection of a mechanic’s lien 

While some authorities deny that there can be an 
inchoate mechanic’s lien on real property,4® other 
authorities hold or recognize that the doing of work 


N J —Tuttle V Caswell, 105 A 
11, 92 N JLaw 26 

35. NJ—Tuttle V Cadwell, supra 
36 N J —Adams v Wells, 53 A 610, 
64 NJEq 211 
40 C J p 159 note 63 
Priority between person giving stop 
notice and 

Assignee of contractor see infza § 
211 

Other persons giving stop notices 
see infra § 198 

37. NJ—Ford v R C Church of 
Our Lady of Mt Carmel, 154 A 
403 

Owner protected by statute 

If owner pays slop notice claims 
of Icihoreis and matciialmen in ol¬ 
der in which they aie filed, he is pio- 
tected by statute—Brown v Home 


Development Co, 18 A 2d 742, 129 
NJEq 172 

Property oivner ezecutug snort- 
gnge to contractor in advance of 
time stipulated has been held liable 
to pay stop notices out of his own 
funds, in absence of agreement with 
contractor exacting releases fiom 
claims of those furnishing labor and 
materials for building—William P 
Glasser & Co v Muencks, 138 A 480, 
99 NJEq 42 

38. Ohio—^McCullom v Richardson, 
2 Handy 274, 12 Ohio Dec 440 

39. Ohio—McCullom v Richardson, 
supra 

40. N J —Flaherty v Atlantic Lum¬ 
ber Co. 41 A 186. 58 NJEq 467 

40 O J p 159 note 71 
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41. NT—Herrman v New York, 
120 NTS 146, 136 App Div 28 

48. N T —Herrmann v New York. 
114 NTS 1107, 130 AppDiv 631. 
affirmed 93 NE 376, 199 NY 600 

■43. Cal—^Diamond Match Co v Sil- 
berstein, 181 P 874, 165 Cal 282 

44. NJ—^Donnelly v Johnes, 44 A 
180, 68 NJEq 442 

45. N J —Donnelly v Johnes, supra 

46. N J —^Donnelly v Johnes, supra 

47. Cal—^Puller v. Towne, 193 P 
88 , 184 Cal 89 

48. N Y —Tisdale Lumber Co v 
Read Realty Co, 138 NTS 829, 
154 AppDiv 270—Chambers v, 
George Vasear’s Sons & Co, Inc. 
143 NTS 615, 81 Misc 662 
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or furnishing of materials g^ves an inchoate or im¬ 
perfect hen or right to acquire a lien,49 but that 
only an inchoate hen exists prior to its perfection 
in the manner required 50 The hen is lost unless 
perfected within the time and in the manner pre¬ 
scribed by statute,51 and, since the existence and 
continuation of a mechanic’s hen depend on statute 
rather than on equitable principles, knowledge by 
the purchaser or lienor of construction of the build¬ 
ing cannot take the place of compliance with statu¬ 
tory requirements 52 


The statutes prescribe the steps to be taken to 
perfect the lien,53 and a compliance with the statu¬ 
tory requirements is necessary in order to acquire a 
valid and enforceable hen,54 but the same rule 
which makes this essential renders it unnecessary 
to take any other step than is thus required 55 
There must be at least a substantial compliance 
with the statutory requirements,®® and, according 
to some authorities, there must be a strict comph- 
ance,57 but, according to other authorities, a sub¬ 
stantial compliance is sufficient,58 and it is some- 


49. Ga—Gieen v Farrar Lumber 
Co. 46 SE 62. 119 Oa 30 
40 C J P 180 note 82 
50 l Ga—Carter-Moss Lumber Co v 
Short. 18 S E 2d 61. 66 Ga App 330 
—Middle Georiria Lumber Co v 
Hunt. 186 SE 714. 63 GaApp 578 
40 C J P 160 note 83 

BL Va —^Wallace v Brumback. 12 
SE3d 801. 177 Va 36 

52. Va—Wallace v Brumback. su¬ 
pra 

Excuse for not g^ivingr notice, or 
waiver of notice, see infra S 122 

53. Ga—Carter-Moss Lumber Co v 
Short, 18 SE2d 61. 66 GaApp 330 
—Middle Gforgria Lumber Co v 
Hunt. 186 SE 714, 53 GaApp 578 

40 C J p 160 note 81 

64, Ala—Buettner Bros v Good 
Hope Missionary Baptist Church. 
18 So 2d 76, 245 Ala 553—Richards 

V William Beach Hardware Co, 
7 So 2d 492, 212 Ala 535 

Conn —Swift & Upson Lumber Co 

V W L Hatch Co. 162 A 19, 116 
Conn 191 

Del—Hendrix v Kelley. 143 A 460. 4 
WWHarr 120 

DC—Deland v Wagner, 64 F2d 5'52. 
62 App DC 64—Chambeilin Metal 
Weather Strip Co v Karnck. 63 
F2d 928, 60 App D C 316 
Kan—General Air Conditioning Cor¬ 
poration V Stuewe, 131 P 2d 638, 
156 Kan 182, 143 ALR 1181— 
Baker v Griffin, 243 P 1067. 120 
Kan 448 

Ky—^Powers v Brewer. 38 S W 2d 
466, 238 Ky 579 

Mo—Schwartz Materials Co v West 
End Realty & Construction Co, 
App . 154 S W 2d 366—Hanenkamp 

V Hagedorn. App. 110 S W 2d 826 
—Concrete Engineering Co v 
Grande Bldg Co. 86 SW2d 595. 
230 Mo App 443—Realty Sav & 
Inv Co V Washington Sav & 
Bldg Ass'n. App. 63 SW2d 167 

NJ—Smith & Richards Lumber Co 

V Hurley, 185 A 10. 116 NJLaw 
429 — SlafC V Tramontm, 155 A 468, 
107 N J Law 484 

N T —^Frank Teicher, Inc. v Gold, 
267 NTS 164, 239 App Div 286— 
Siracusa v Inch Corporation. 298 
NTS 878. 164 Misc 620. 


Ohio—Crandall v Irwin, 39 NE2d 
608. 139 Ohio St 253, 3 39 ALR 
895, adhered to 40 N E 2d 933, 139 
Ohio St 4'63. 139 ALR 900—Mar¬ 
cum V Home Loan & Building 
Ass’n, 186 NE 920, 45 Ohio App 
237—Brown v Banks, 177 NE 242, 
39 Ohio App 188 

Or—^Lorenz v Pilsener Brewing Co 
of Oregon, 81 P 2d 104, 159 Or 652 
Pa —Flesher v Layton. Com PI, 23 
West Co 196 

RI—^Art Metal Const Co v Knight, 
3 85 A 136, 56 R I 228 
Tenn —McDonnell v Amo, 34 S W 2d 
212, 162 Tenn 36—^Henderson v 
Watson, 160 SW2d 429. 25 Tenn 
App 506 

40 C J p 160 note 85 
Greatuxe of statute 
Mechanic's lien is creature of stat¬ 
ute. and in older to entitle claim¬ 
ant to such lien, there must be fair 
compliance with statutory require¬ 
ments —Northwestern Mut Savings 
& Loan Ass'n v Kessler, 268 NW 
692. 66 ND 737 

lOandatory despite liberal constmo. 
tion 

A provision for liberal construc¬ 
tion of mechanic's lien law does not 
justify relinquishment of a manda- 
toiy requirement—C C Constance & 
Sons V Lay. 172 NE 283. 122 Ohio 
St 468 

Single omission. 

All statutory provisions for per¬ 
fection of mechanic's liens aie indis¬ 
pensable, and omission of any one 
of them IS fatal—Coleman v Pear- 
man. 165 SE 371, 159 Va 72 

55. Cal —Corbett v Chambers, 41 
P 873, 109 Cal 178 

66. Ala—^Richards v William Beach 
Hardware Co. 7 So 3d 492, 242 Ala 
636 

Ark —Morehart v A B Beeler Lum¬ 
ber Co . 4 S W 2d 29, 176 Ark 818 
Cal—Stanislaus Lumber Co v Pike, 
124 P2d 190. 51 Cal App 2d 61— 
Holm V Bramwell. 67 P 2d 114, 20 
Cal App 2d 332 

Fla—Masterbilt Corporation v S A 
Ryan Motors of Miami. 6 So 2d 
818. 149 Fla 644 

ND— Corpns Jtizu mted In Austad 
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I V Dreier, 221 NW 1, 2. 67 ND 
I 224 

Okl —Clark v Oklahoma Electric Co , 
288 P 935. 144 Okl 21. 

Or—Drake Lumber Co v Lindquist, 
170 P2d 712, 179 Or 402—Shea 
v Graves. 19 P 2d 406, 142 Or 603 
Va—Coleman v Pearman. 166 SB 
371. 1S9 Va 72 
40 C J p 161 note 87 
67- Fla—Paxton-Pavey Lumber Co 
of Florida v Rehbaum, 129 So 766, 
100 Fla 88—Ft Meade Hotel Co v 
Knoxville Iron Co, 127 So 896. 
99 Fla 947 

Ill—Liese V Hentze. 158 NE 428, 
326 Ill 633—^F E Schoenberg Mfg 
Co V Broadway Central Hotel Coi- 
poration, 259 Ill App 40—Gotts- 
chalk Const Co v Carlson, 263 Ill 
App 520 

Mass—^William s Howe Co v They- 
son, 160 NE 387, 263 Mass 27 
Mich—Grand River Lumber & Coal 
Co V Glenn, 207 NW 866, 234 
Mich 310 

Ohio—^Higgins Mfg Co v Hinig, 
175 NE 710, 38 Ohio App 87— 
D & H Coal Co V Lay. 175 N B 
30. 37 Ohio App 433 
Pa—Bezar v Dorfman, 46 PaDist 
& Co 136—^Naidy v DeCaro, Com 
PI, 34 Del Co 231—Schoser v 
Chapin. Com PI, 33 LuzLegReg 
61 

40 C J p 161 note 88 
Estate by entireties 

Since remedy to impress mate¬ 
rialman's lien against estate by en¬ 
tireties IS purely statutory, there 
must be strict compliance with the 
statute—^Velazquez v Suarez, ^ 162 
So 708, 113 Fla 866 

58. Ark—^Wildwood Amusement Co 
V Stout Lumber Co, 12 S W 2d 
911, 178 Ark 077 

N M —Ackerson v Albuquerque 
Lumber Co. 29 P 2d 714, 38 N M 
191 

WVa—Georgia Lumber Co v Har¬ 
rison Const Co, 136 S E 399, 103 
WVa 1 

40 CJ. p 161 note 89 
m determining what oonstltates 
sabstaaitial oomplianoe with statu¬ 
tory requirements tor materialman's 
lien, purpose of requirement and ef¬ 
fect of misperformance will be con- 
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times expressly so provided by statute 5® Every 
matenalman's hen must be perfected as an entity,®® 
and, where there are two or more liens, each must 
be perfected by a separate compliance with statutory 
requirements 

§ 120. Notice to Owner 

The purpose of statutory provisions requiring notice 
to the owner of intention to claim a lien is to furmsh him 
Information for his protection. 

A Statutory notice to the owner of an intention to 
claim a lien is for the benefit®® and protection®® of 
the owner, it is intended to furnish him informa- 
tion®4 and enable him to take steps to guard himself 
against loss ®® Where such notice is given and 
there is compliance with other requirements of the 
statute, the lien is acquired ®® Ordinarily, it is not 
required that the notice be filed or recorded®^ 

Notice to the owner as part of the procedure of 
perfecting a hen is to be distinguished from the no¬ 
tice, commonly called a "stop notice," given to the 


owner by subcontractors, laborers, or materialmen 
for the purpose of acquiring a hen on the amount 
due or to become due the contractor, as discussed 
supra § 114, and from the lien claim or statement, 
sometimes termed a "notice of hen,” which is re¬ 
quired of every claimant regardless of whether he 
IS a contractor, subcontractor, laborer, or matenal- 
man, as discussed infra § 131 Also it is to be dis¬ 
tinguished from the notice of filing required by some 
statutes, as discussed infra § 146. 

§ 121. -Necessity 

Generally, the statutes require notice of Intent to 
claim a lien to be given the owner only in cases where 
the lien claimant does not deal directly with the owner or 
his authorized agent. 

As a general rule, one not dealing directly with 
the owner and who wishes to acquire a lien is re¬ 
quired by statute to notify the owner that he has 
furnished labor or materials for which he has not 
been paid and that he intends to claim a lien,®® and 


sidered —^Ackerson v Albuquerque 
Lumber Co. 29 P2d 714, 38 NM 
191 

ICattazB of detail 

Reasonable compliance with ape- 
ciflc provisions of mechanic's lien 
statutes IS necessary, but courts 
are liberal in construingr errors in 
matters of detail—City Lumber Co 
of Bridgeport v Borsuk, 41 A 2d 
776, 131 Conn 640. 158 ALR 677 
69. N T —Dwelle-Kaiser Co v Ni¬ 
agara County, 171 NTS 361, 103 
Misc 460—^Krause v Biunett, 130 
NTS 1086, 73 Misc 428 
BensioxL of statute omitting ex¬ 
press provision rendering substantial 
compliance su/Ticient did not have 
the eftect of requiring claimant of a 
materialman’s lien to be absolutely 
perfect in making his notice and 
claim of lien—Leeson v Baitol, 99 
P 2d 485, 65 Ariz 160 
6a Ala—^Richards v William 
Beach Hardware Co. 7 So 2d 492. 

242 Ala 535 
« 

61. Ala—Crawford v Sterlmg, 46 
So 849, 155 Ala 611 

62. Ark—Corpus Jtiils cited in El¬ 
lis V PayetteviUe Lumber & Ce¬ 
ment Co. 112 SW2d 613, 616, 195 
Ark 385 

E^a—Coipus Jans cited In Hendry 
Lumber Co v Br>ant, 189 So 710, 
712, 138 Fla 485—^Haiper Lumler 
& Mfg Co V Teate, 125 So 21, 98 
Fla 1055 

40 C J p 161 note 99 

66. Ark—Corpus Jons cited in El¬ 
lis V. Fayetteville Lumber & Ce¬ 
ment Co, 112 SW2d 613, 615, 195 
Ark 386. 


Fla—Corpus JUns cited in Hendry 
Lumber Co v Bryant, 189 So 710, 
712, 138 Fla 485—^Harper Lumber 
& Mfg Co V Teate. 126 So 21, 98 
Fla 1055 

NH—Poirier v East Coast Realty 
Co. 152 A 612, 84 NH 461 
40 C J p r61 note 1 
Double payment 

The purpose of notice of intent to 
claim mechanics’ lien is to protect 
owner against being compelled to 
pay for the same labor or mater al 
a second time—Saginaw Lumber Co 
V Stirling, 9 NW2d 680, 305 Mich 
473 

64. Ark—Corpus Juns cited m El¬ 
lis V Fayetteville Lumber & Ce¬ 
ment Co, 112 S W 2d 613, 615, 196 
Ark 385 

Fla—Coipus Jons cited in Hendry 
Lumber Co v Biyant, 189 So 710, 
712, 138 Fla 4S5 
40 CJ p 162 note 2 

65. Ark—Corpus Juris cited m El¬ 
lis V Fayetteville Lumber & Ce¬ 
ment Co. 112 SW2d 613. 616, 195 
Aik 385 

Fla—Coipus Juns dted in Hendry 
Lumber Co v Bryant, 189 So 710, 
712, 138 Fla 4S6 

Pa—Moss & Blakeley Plumbing Co 
v Schauer, 28 A 2d 325, 160 Pa 
Super 318 
40 C J p 162 note 3 
AocompliBbinent of purpose 
Where owners in making settle¬ 
ment with building contractor retain¬ 
ed sufficient funds to pay claim of 
mateiialman who had served notice 
of intention to file a mechanic’s lien, 
the purpose of such notice was ac- 
complishe4.-MLiogan Lumber Co. v 
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Knapp, 39 A 2d 275, 155 Pa Super 
680 

To put owner on inquiry 
Notice of hen is required for the 
purpose of giving information to the 
owner of realty, so that he may, on 
inquiry, ascertain whether or not 
mateiial has been actually furnished, 
and the value thereof—^Waring v 
Burke Steel Co , 69 N Y S 2d 399 

66. Ala —David Lupton’s Sons 
Const Co V Hugger Bros Const 
Co, 148 So 610, 227 Ala 26 

Fla—^Anderson Mill & Lumber Co 
V Clements, 134 So 588, 101 Fla 
523 

Ohio—B P Sturtevant Co v Board 
of Education of City School Dist 
of Cincinnati, 1 N E 2d 148, 51 Ohio 
App 348 

Failure of owner to object 
Where materialman, before fur¬ 
nishing mateiials to contractor, no¬ 
tified owner of his intention so to do, 
failure of owner to object thereto 
and to notify materialman in writ¬ 
ing that he would not he responsible 
for price, gave materialman lien for 
full pi ice of materials furnished — 
Thornton v Vines, 106 So 42, 213 
Ala. 646 

67. Ind—Oilman v. Gard, 29 Ind 
291 

68. Ala—^Le Grand v. Hubbaid. 112 
So 826, 216 Ala 164 

Ark —Morehart v A B Beeler Lum¬ 
ber Co. 4 S.W2d 29. 176 Ark 818 
Conn—^Hannan v Handy, 134 A 71, 
104 Conn 653. 47 ALR 259 
Fla—^Anderson Mill & Lumber Co 
v Clements, 134 So. 588. 101 Fla 
628. 
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this rule has been applied in the case of subcon- notice ordmanly is unnecessary where the lien 
tractors*® and materialmen On the other hand, claimant deals directly with the owner,or his duly 


Ill —Stolze Lumber Co v Ogrleaby, 
266 IllApp 669 

Ky—Hazaid Lumber & Supply Co 
V South, 7 SW2d 206, 224 Ky 
73’ 

Md — Parker v Tilffhman V Morgan, 
Inc, 183 A 224, 171) Md 7 
Mass—^Prunier v Schulmfui, 158 N 
E 785, 261 Mass 4rl7 
Mich—Saginaw Lumber Co v Stir¬ 
ling, 9 N W 2d 680, 306 Mich 473 
N H —^Poirier v East Coast Realty 
Co, 152 A 612, 84 NH 161 
Or—Barr v Lynch, 97 P 2d 185, 163 
Or 607—Lorenz v Pilsener Brew¬ 
ing Co of Oregon, 81 P 2d 104, 169 
Or 652—Randolph v Chzistensen, 
265 P 797, 124 Or 661 
RI—Art Metal Const Co ▼ Knight, 
185 A 136. 56 RI 228 
Tex — R B Spencer & Co t Thorp 
Springs Christian College, Civ 
App. 41 SW2d 482, error dis¬ 
missed 

Wash—Pioneer Sand & Gravel Co v 
Hcdlund, 34 P 2d 878, 178 Wash 
273 

WVa—Duncan Box & Lumber Co 
v Stewart, 30 SE2d 391, 126 

WVa 871 

Wis —Marks Bros Co v Ooossen. 

222 NW 818, 197 Wis 562 
40 C J p 162 note 4 
Contract with lessee 

(1) Contractors dealing with les¬ 
see, who was not owner’s agent, have 
no lien on italty for labor and mate¬ 
rials of repairs and alterations where 
the contractors gave no notice to 
the owner, or lessor, as required by 
statute—Seattle Ass'n of Credit 
Men V Daniels, 130 P2d 892, 16 
Wash 2d 393 

(2) The construction of a building 
by lessee on leased premises pursu¬ 
ant to a mere leaee contract privi¬ 
lege so to do does not constitute les¬ 
see an agent of ownei- so as to 
charge land with liens for labor and 
materials without Lhe five days' no¬ 
tice to owner required by statute — 
StoulTer-Bowman, Inc, v Webber, 
139 P 2d 717, 18 Wash 2d 416 

<3) Where, under the statutes, the 
lessor's interest in a building erect¬ 
ed by a lessee is subordinate to a 
mechamc'B right of lien, the lessor 
18 not the *'owner" of the building 
in the contemplated by the 

statute requiring notice to the own¬ 
er—Columbia Lumber Co v Bothell 
Dairy Farm, 25 P 2d 1037. 174 Wash 
663 

(4) Under some statutes, notice 
to fee owners was unnecessary to 
subject building, erected on land 
with their consent by lessee, to lien 
for materials furnished latter—Geis- 
reiter v Standard Lumber Co, 63 S 
W2d 347, 187 Ark 898 

57 GJ.S.-40 


La.borez*s lien 

Giving ten days* notice before fil¬ 
ing lien 18 condition precedent to 
claimants' right to enforce laborers' 
lien against property —Hayden v 
Tyler Oil Corporation. Tex Civ App, 
6 S W 2d 777, error dismissed 
m Fennsylvaiua 

(1) The statutes have been held to 
require notice in accordance with 
the text rule—Meier v Harney & 
Duffy, 99 Pa Super 229—Susquehan¬ 
na Lumber Co v Yurkowski, Com 
PI, 31 LuzLegReg 413—40 C J. P 
162 note 4 

(2) Under early statutes it was 
held that a notice was necessary in 
the case of an improvement consist¬ 
ing of repairs, alterations, or addi¬ 
tions—^Wheeler v Pierce, 31 A 649, 
167 Pa 416, 46 Am SR 679—40 C 
J p 163 note 14 

(3) On the other hand, noLce was 
not essential izi the case of a new 
structure—Juniata Planing Mill Co 
V Saxton Iron Co, 12 PaDist 171— 
40 CJ p 164 note 15 

m Tenneasee 

(1) It has been held that the text 
rule prevails—Conger Lumber & 
Supply Co V White, 66 S W 2d 999, 
17 Tenn App 206—B B Buffaloe & 
Co V Jones, 6 Tenn App 316 

(2) The case of Brantingham v 
Beasley, 2 Tenn App 598, was held 
not controlling in so far as the opin¬ 
ion therein stated that notice was 
unnecessary where suit had been be¬ 
gun, this statement being regarded 
as dictum—Conger Lumber & Sup¬ 
ply Co V White, supra 

06. Ill —^Agles V Stolze Lumber Co , 
260 Ill App 14—^Throgmorton v 
Mosak, 245 IllApp 330 
Md—Parker v Tilghman V Morgan, 
Inc, 183 A 224, 170 Md 7 
N H —Poiner v Blast Coast Realty 
Co, 152 A 612, 84 NH 461 
Or—^Lorenz v Pilsener Brewing Co 
of Oregon, 81 P 2d 104. 169 Or 
662 

Pa—^Meier v Harney & Duffy, 99 Pa 
Super 229—Rich v Boguszinski, 
10 Pa Dist & Co 217, 24 Luz Leg 
Reg 333—Austin v Rozell, Com 
FI, 40 Lack Jut 99 
Wash —Robinson Tile & Marble Co 
V Samuels, 266 P 701, 147 Wabh 
445 

40 C J p 162 note 6 

BestzietioiL to amonjit speolfled by 
contractor 

Subcontractor having failed to 
serve notice of lien, its lien claim 
was restricted to amount stated ta 
be due it in oiaginal contractor’s 
sworn statement—^Netting Co v. 
Berke. 219 NW 663. 243 Mich 81 
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■VnbooDitractor*’ defined 
A “subcontractor," within the 
meaning of statutory provisions of 
this character, has been defined as a 
person whose relation to the princi¬ 
pal contractor is substantially the 
same as to a part of the work as 
the latter's relation is to the pro¬ 
prietor—Marks Bros Co v Goossen, 
222 NW 818, 197 Wis 562—Farmer 
V St Croix Power Co, 93 NW 830, 
117 Wis 76, 98 Am 8 R 914 

70. Ark—Morehart v A B Beeler 
Lumber Co, 4 SW2d 29, 176 Ark 
818 

Fla —^First Nat Bank v Southern 
Lumber & Supply Co , 145 So 591, 
106 Fla 821—Tallahassee Variety 
Works V Brown, 141 So 848, 106 
Fla 699 

Ky—^Hazard Lumber & Supply Co 

V South, 7 SW2d 206, 224 Ky 737 
Mich —^Wyoming Park Lumber & 

Fuel Co V Vander Ark, 289 NW 
228, 291 Mich 496 

N C —^Economy Pumps v F W 
Woolworlh Co. 17 S E 3d 639, 220 
NC 499—Huske Hardware House 

V Percival, 164 S E 334, 203 N 
C 6 

Or—Barr v Lynch, 97 P 2d 185, 163 
Or 607—Schram v Manary, 260 
P 214. 123 Or 354, modified on 
other grounds 262 P 2G3, 133 Or 
354—Johnson v Aim, 254 P 803, 
121 or 285 

Tenn—Conger Lumber & Supply Co, 

V White, 66 SW2d 999, 17 Tenn 
App 206 

Tex —Cotten v Heimbecher, Civ 
App, 48 SW2d 402 
Wash—Pioneer Sand & Gravel Co 

V Hedlund, 34 P 2d 878, 178 Wash 
273 

WVa—Bailey Lumber Co v Ball, 
20 SE2d 241, 124 WVa 840 
40 CJ p 162 note 6 

71. Ala—Sheirod v Crane Co, 183 
So 48, 236 Ala 344 

Ark—Brannan v Paul Sanders & 
Son. 144 S W2d 474, 201 Ark 306— 
Kull V Dicrks Lumber & Coal Co, 
292 SW 695, 173 Aik 445 
Conn—Hannan v Handy, 134 A 71, 
104 Conn 653, 47 ALR 259 
Fla—Roughan v Rogers, 199 So, 
572, 145 Fla 421—Hendry Lumber 
Co Y Bryant, 189 So 710, 138 Fla 
486 

Mo—^Waters v Gallemore, App, 41 
SW2d 870 

Or—^Drake Lumber Go v Lindquist, 
170 P 2d 712, 179 Or 402—Paget v 
Peters. 286 P 988. 138 Or 608, re¬ 
hearing denied 289 P 1119, 138 Or 
60S—Beach v Cooper, 266 P 633, 
126 Or 2u6—Randolph v Chris¬ 
tensen, 265 P 797, 124 Or 661— 
NiGOlai-Neppach Co v Poore, 261 
P 268, 120 Or 168. 
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the contract was made or the materials were fur¬ 
nished, and in this respect the persons who may 
be regarded as owners entitled to notice may de¬ 
pend on the terms of the statute 9® Wheie the no¬ 
tice is given to the person who appears by the pub¬ 
lic records to be the owner, the lien is not defeat¬ 
ed because it subsequently appears that some other 
person is the real owner 9^ However, notice need 
not be given to the legal or record owner of prop¬ 
erty holding it for another who is the equitable own¬ 
er in fee and contracts for construction of a build¬ 
ing,9 8 as m the case of a pretended and fraudulent 
owner holding record title for the protection of the 
real owner with whom the contract was made 99 
Notice need not be given to the original contrac- 
tori or to a mortgagee,^ and service of notice on 
an owner has been held sufficient without service 
on a lessee who contracted for the improvements 9 

Two or more owners Where there are two or 
more owners, notice should be served on all,^ the 
interest of any joint owner not served will not be 


bound by the hen ® Some courts hold that a notice 
to only one of two or more owners binds his inter¬ 
est,® but other courts hold the contrary where the 
work IS being done under the authority of all the 
tenants in common.^ Service of a notice to a part¬ 
nership on one partner is sufficient ® 

Change of ownership. Where there has been a 
change of ownership, the person who is the owner 
at the lime the hen attaches is the proper person to 
be served,® and notice need not be given to priori® 
or subsequently owners. 

b. Representative of Owner 

Generally, notice of intent to claim a lien made to the 
duly authorized agent of the owner is sufficient. 

Under a few statutes, notice to an agent of the 
owner of intention to file a hen, required by statute, 
IS not sufficient,! 9 but under many of the statutes 
it IS sufficient that the notice be served on the au¬ 
thorized agent of the owner,i® at least where the 
owner cannot be served in the county!* Under 


Notice held propezly given. 

Mo—B McCray Lumber Co v 
Standard Const Co, App, 285 S 
W 104 

Materialman’s notice to leasee as 
o'aner or reputed owner was not suf¬ 
ficient to esteblish lien again&t own¬ 
er —Globe Electric Co v Union 
Leasehold Co, 6 P 2d 394. 166 Wash 
45 

95. Mo—Brown y Wnght, 25 Mo 
App 64 

•40 C J p 1*64 note 37 

96. Mich—Wyoming Park Lumber 
& Fuel Co V Vander Ark, 289 N 
W 228, 291 Mich 496 

Same meaning under different pro- 
viBiona 

Under statutes providing that a 
subcontractor may perfect a mechan¬ 
ic’s lien by filing a memorandum of 
lien and by giving written notice to 
’‘owner” of property or his agent 
and that one who furnishes materi¬ 
als to a subcontractor may perfect 
a lien by filing a memorandum and 
giving written notice to ‘‘owner” of 
propezty ot his agent and to general 
contractor, quoted word has same 
meaning as when used in statute 
concerning procedure to be followed 
by a general contractor in perfect¬ 
ing a mechanic’s lien —^Wallace v 
Brumback, 12 S E 2d 801, 177 Va 
36 

purchaser 

Under statute providing that word 
'‘owner,” within statute providing 
that notice of intention to claim 
lien must be given owner, should 
include all the legal or equitable In¬ 
terest of person under contract of 
purchase, purchasers of house un¬ 


der contract were ‘‘owners’* within 
contemplation of statute and were 
entitled to notice of intention to 
claim lien by company furnishing 
material for house, the statute was 
not intended to distinguish between 
contract to purchase land, and con¬ 
tract to purchase land and to con¬ 
struct a building thereon—^Wyoming 
Park Lumber & Fuel Co v Vander 
Ark, 289 NW 228, 291 Mich 496 

97. Md—Shryock v Hensel, 53 A 
412, 95 Md 614 
40 G J p 164 note 38 

99. Fa —Schwartz v Whelan, 145 
A 525, 296 Pa 426, 66 ALR 277 

99. Mo—Baltis v. Friend, 90 Mo 
App 408 

1. Tex—Burns & Hamilton Co v 
Denver Tnv Co, Civ App, 217 S 
W 719—Wilson V Sherwin-Wil¬ 
liams Paint Co, Civ App, 160 S 
W 418 

2. Or —^Randolph v Christensen, 266 
P 797, 124 Or 661 

40 C J p 166 note 41 
3 Ill—McKeown Bros Co v Ogrden 
Kennel Club, 269 Ill App 622 

4. Ill—Mantonya v Reilly, 83 Ill 
App 275, affirmed 56 NE 426, 184 
Ill 183 

Mo—Towner v Remick, 19 Mo App 
205 

“Any one” 

Under mechanic's lien statute re¬ 
quiring that the name of ‘‘any one” 
who IS the owner of land to whi<^ 
lien IS to attach be named in no¬ 
tice of intention to furnish labor or 
materials to be used in a building, 
the words ‘‘any one” include each 
and eveiy one—Belmont Coal & 
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Lumber Co v James F Wood Build¬ 
ers, 15 A 2d 626, 126 NJLaw 315 

5. Or—Shea v Peters, 268 P 989. 
126 Or 76 

40 C J p 166 note 43 

6. Or—Shea v Peters, supra 

Pa —Grass v Eisenbrey, Com PI, 
69 MontgCo 258 

40 C J p 165 note 44 

7. Mass —^Webber Lumber & Supply 
Co V Erickson, 102 N E 940, 216 
Mass 81 

8. Ill —I Lurya Lumber Co v 
Bernstein, 168 111 App 85 

9ta Or —J W Copeland Yards v 
Sheridan, 297 P 837, 136 Or 37— 
E J Struntz Planing Mill Co v 
Paget, 262 P 263. 123 Or 661, re¬ 
hearing denied 263 P 389, 123 Or 
661 

40 C J p 165 note 47. 

IQi Mass—Martin v Stewart, 90 
NE 687, 204 Mass 122 

40 CJ p 166 note 47 [a] (2). 

11. Ky—^Whitaker v Howell & 
Goins, 143 SW2d 179, 283 Ky 738 

Mo—^Reese v. Cibulka, App, 68 S 
W2d 902 

Or—J W Copeland Yards v Sher¬ 
idan. 297 F 837, 136 Or 37 

40 CJ p 165 note 47 [a] (1) 

18. Ga—^Pou V Covington & M R 
Co, 10 SE 744, 84 Ga 311, fol¬ 
lowed in Bullard v Dudley, 28 S 
E 815, 101 Ga 399 

13. Iowa—Wickham v Monroe, 57 
NW 434, 89 Iowa 666 

40 C J p 165 note 49 

14. Pa—Lofink v. Schuette, 14 Pa 
Dist 658. 



57 C.J.S. 


MECEANICS^ LIENS 


§ 124 


the latter statutes the person served must be such 
an agent as the statute contemplates,^5 and in some 
cases, It has been held insufficient to serve the own¬ 
er's architect,^® clerk,or attorney,^® although, 
where an attorney at law is the duly authorized agent 
of the owner for such purpose, service of the notice 
on the attorney has been held sufficient Under a 
statute authorizing service on the party in posses¬ 
sion of the structure or improvement where the 
owner cannot be served in the county, the party in 
possession need not be the agent of the owner 20 
A statutory requirement that notice of a claim for 
hen shall be served on the owner of a building or 
his agent is not complied with by service on a mem¬ 
ber of a building committee of an unincorporated 
society ,21 but service of notice as to an unincorpo¬ 
rated body has been held sufficient where made on 
trustees holding the record title to the realty,22 or 
where made on a trustee or other representative in 
actual charge of the construction work 23 

Spouse of oivner or part owner Where a wife's 
land IS built on by the husband or by some person 
employed by him in his character as husband, and 


he undertakes to make the improvement in the ex¬ 
ercise of his own authority as such, the notice must 
be given to the wife,24 and notice to the husband is 
not sufficient ,25 but, where the husband in making 
improvements on his wife’s land acts as her agent, 
notice to him is sufficient,26 and no notice to the 
wife is necessary 27 Mere proof of marriage does 
not suffice to show agency of one spouse for the 
other 28 Where husband and wife are tenants in 
common, the husband has no authority, cither as 
husband,2® or as tenant in common,30 to accept 
service for the wife, and in such cases notice to 
each is essential to perfection of a hen ,2^ but, 
where the husband is the wife’s agent in making a 
contract for construction on a lot owned by them 
as tenants in common, or by the entireties, no no¬ 
tice of intent to claim a lien is required 32 There is 
also authority holding that service on the husband 
IS equivalent to service on both tenants by the en¬ 
tirety since by fiction of law they are a unit, and 
their interest in the property is indivisible 33 

Trustee or executor Service on a trustee is suf¬ 
ficient in some cases 34 However, after the death 


15. Fla —Ft Meade Hotel Co v 
Knoxville Iron Co, 127 So 896. 
99 Fla 947 

40 C J p 166 note 51 
ISxpress deflagnation or flr^&eial aiu 
tlionty 

(1) The ag«nt to whom notice may 
be given must be such agent as the 
■owner has expzessly authorized to 
receive notice, or be an agent of gen¬ 
eral authority, in such managerial oi 
directing situation with respect to 
the construction of the building as 
would constitute him the alter ego of 
the owner 

Ark —Ellis V Fayetteville Lumber 
& Cement Co, 112 SW2d 613, 195 
Ark 385 

Tex—Burns & Hamilton Co v Den¬ 
ver Investment Co , Civ App, 217 
SW 719 

(2) Newspaper designation of a 
named person to handle all business 
of pait owner of building under con- 
Bi'-uction duiing such part owner’s 
absence did not make that person 
the owneis’ agent to receive notice 
of mateiialman’s lien of company 
furnishing materials to contractor — 
Ellis V Fayetteville Lumber & Ce¬ 
ment Co, supra 

Service on ‘‘statutory agent*’ insaflU 
cient 

Wash —Stouffer-Bowman, Inc, v 
Webber, 139 P 2d 717. 18 Wash 2d 
416 

16. Wis —Ckirpns Jails quoted In 
Bates Expanded Steel Truss Co 
V Sisters of Mercy of Janesville, 
243 NW 466, 459, 208 Wis, 457 

40 C J p 165 note 51 [d] 


17. Pa—Loflnk V Schuette, 14 Pa 
Dist 558 

40 C J p lO'S note 51 [e] 

18. Ohio —Mahoning Park Co v 
Wairen Home Dev Co, 142 NE 
883. 109 Ohio St 358 

40 C J p 166 note 51 ff 1 

19. Ohio—^Kocher v Ricketts. App, 
49 N E 2d 85 

2a Pa—Merritt v Poll, 84 A 683, 
236 Pa 170—Loflnk v Schuette. 14 
PdDist 558 

21. Tex—Padgitt v Dallas Brick & 
Construction Co , Civ App , 51 S W 
529—McCreary v Waco Lodge No 
70 I O O F. 2 Tex Unrep Cas 675 

22. Pa —Strayer & Co v Oaines, 100 
Pa Super 203 

Chnich 

Pa—Strayer & Co v Gaines, supra 

Tex —Park Presbyterian Church of 
Italy V Wm Cameron & Co, Civ 
App, 88 SW2d 901, reveised on 
other grounds. Com App , 58 S W 2d 
63 

23. Pa —Strayer & Co v Gaines, 
100 Pa Super 203 

24h Md—^Adkins & Douglas Co v 
Webb. 164 A 259, 160 Md 571 

40 C J p 165 note 55 

Service on husband in presence of 
wife 

Pa—Delaware County Supply Co v 
Scavicchia, Com PI, 33 Del Co 119 

25. Ind—Shafer v Archbold, 18 N 
E 56, 116 Ind 29 

2a Pa—Sullivan v Justice, 22 Pa 
Dist 801 

40 C J p 166 note 67 
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27. Md —^Adkins & Douglas Co v 
Webb, 161 A 259, 160 Md 671 
40 C J p 166 note 58 

2a Ill—^Western Plumbing Supply 
Co V Horn, 269 Ill App 612— 
Throgmorton v Mosak, 245 Ill App 
330 

29. Mass—^Webber Lumber & Sup¬ 
ply Co v Erickson, 102 NE 940, 
216 Mass 81 

Mich —Corpus Jans quoted in Nurmi 

V Beardsley, 266 NW 368, 369, 275 
Mich 328 

3a Mass —Webber Lumber & Supply 
Co V Erickson, 102 NE 940, 216 
Mass 81 

Mich —Corpus JUns quoted in Nurmi 

V Beardsley. 266 NW 368, 369. 
276 Mich 328 

31. Ill —Liese v Hentze, 158 N E 
428, 326 Ill 633 

Md—Blenard v Blenard, 45 A 2d 335, 
186 Md 648—Adkms & Douglas Co 

V Webb, 154 A 259, 160 Md 571 
N J —Belmont Coal & Lumber Co 

V James F Wood Builders, 16 A 2d 
625. 126 N JLaw 315 

Pa—Chapin Lumber Co v Zagorski, 
Com PI, 38 Luz Leg Reg 67 

3a Md —^Blenard v Blenard, 46 A 2d 
335, 185 Md 648—^Adkins & Doug¬ 
las Co V Webb. 164 A 269. 160 Md 
671 

33. Fla—^Le Roy v Reynolds, 193 
So 848, 141 Fla. 586 

34. Mo—Grace v Nesbitt. 18 SW. 
1118, 109 Mo 9 

40 CJ p'l66 note 61. 
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of the owner who contracted for the improvement, 
his executors,3 5 rather than trustees to whom the 
property was devised,36 have been held the proper 
persons to serve with notice. 

Corporate ozvner Where the owner is a corpo¬ 
ration, service on one of its oflficers is sufficient 37 
Where a corporation has only a few stockholders, 
and notice of intent to claim a hen on certain cor¬ 
porate property is addressed to the persons doing 
business as the named company and served on all 
of the stockholders, it has been held to be suffi¬ 
cient, even though no notice addressed to the named 
corporation is served on it as a distinct entity 38 

§ 125. - Time for Giving 

a. In general 

b Particular statutory provisions 
a. In Greneial 

Notice of intent to claim a mechanic’s lien should be 
timely 

In order to preserve and perfect a mechanic’s 
hen, notice of intent to claim it must be timely,33 
and served within such period as may be prescribed 
by statute ^3 However, a notice, even though giv¬ 
en within the time required by statute, has been held 
to be too late when given after the contractor has 
been adjudicated a bankrupt Where the statute 
designates no specific time within which notice may 
be given, but provides for a lien for work or ma¬ 
terials from the time of service of notice for the 
amount unpaid on the contract between owner and 


original contractor, a laborer or materialman not 
in privity with the owner may give notice at any 
time within his discretion, as long as it is served 
before expiration of the time limited by statute, that 
IS, before all moneys have been paid on the original 
contract 42 a notice given before the taking ef¬ 
fect of the statute authorizing it is ineffective 43 

b. Particular Statutory Provisions 

(1) At or before time of furnishing la¬ 

bor or materials 

(2) Within prescribed period after fur¬ 

nishing labor or materials 

(1) At or before Time of Furnishing Labor 
or Materials 

Under some statutory provisions notice should be 
given at or before the time of furnishing labor or ma¬ 
terials 

Under some of the statutes the required notice of 
intent to file a lien must be given at or before the 
time of furnishing the labor or materials,44 and a 
hen can be acquired only for materials furnished or 
labor performed after such notice is given 45 Where 
the notice is given after the commencement and dur¬ 
ing the furnishing of material, the view taken by 
some authorities is that no hen can be acquired for 
what IS subsequently furnished ,46 but other author¬ 
ities take the opposite view 47 in a few j‘urisdic- 
tions, a failure to give notice, as required by stat¬ 
ute, at the time each item of material is furnished 
IS not fatal where the interested parties are not 
injured or prejudiced,48 as where notice is given 


35. Mo —M Bruner Granitoid Co 

V Klein, 73 SW 313, 100 Mo App 
289 

38: Mo—M Bruner Granitoid Co 

V Klein, supxa 

37. Md —^Brunt v Parinholt-Mere- 
dith Co, 88 A 42, 121 Md 126 
40 C J p 166 note 64 
CouLsel 

Service of notice of lien on coun¬ 
sel of corporation owning building 
was sufficient, where counsel deliv¬ 
ered notice to executive officer of 
corporation within statutory time — 
In re Danville Hotel Co, D C Ill, 33 
F3d 162, affirmed in part and re¬ 
versed in part on other grounds, C 
CA, 38 F2d 10 
President 

Wis —G W Hirth, Tnc , v Clvbourn 
Realty Co. 232 NW 857, 202 Wis 
432 

Ibeceiver 

Service of such a notice on the re¬ 
ceiver of a corpoTution has been held 
insufficient—Miami Savings & Loan 
Association v Arnold Bros -Weiss, 
Inc, 28 Ohio NP, NS, 401 


38. Ark—^Wildwood Amusement Co 
v Stout Lumber Co , 12 S W 2d 911, 
178 Ark 977 

39. Ill —Agles V Stolze Lumber Co , 
260 111 App 14 

Tenn —East Lake Lumber Box Co 

V Simpson. 5 Tenn App 51 
Notice held prexnatnre 

Tenn—B E BufCaloe & Co v Jones, 
G Tenn App 816—East Lake Lum¬ 
ber Box Co V Simpson, 5 Tenn 
App 61 

Notice held tardy 

Mlbs—T urman v Tupelo Brick & 
Tile Co. 192 So 40, 187 Miss 33 

Notice held timely 
Ky—^Akers & Co v Weil, 65 SW2d 
712, 251 Ky 689 

Mo —H B McCray Lumber Co v 
Standard Const Co , App, 285 S W 
104 

Or—Livesay v Lee Hing, 9 P 2d 133, 
139 Or 450, 84 ALR 118 

40l Pa —Pressel & Son v Platts, 
Com PI, 55 Yoik LogRec 61 
RI —Rhode Island Marble & Tile Co 

V Spear, 143 A 777. 49 RI 441 
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Vt—King V Hoadley, 26 A 2d 103, 
112 Vt 394 

Va—Coleman v Pearman, 165 SE. 

371, 169 Va 72 
40 C J p 166 note 68. 

41. Ill—Interstate Conti acting & S 
Co V Belleville Sav Bank, 197 111. 
App 30 

42 Fla—Harvey v Fisher, 112 So. 
560, 93 Fla 587 

43 Wash—Walker v Banning, 133 
P 462, 74 Wash 253 

44. Ind—Quaack v Schmid. 80 NE 
614, 131 Ind 185 
40 C J p 166 note 72 

46 Dak —McMillan v Phillips, 40 
NW 349, 5 Dak 294 

40 C J p 166 note 73 

46. Mass—French v Hussey, 84 N. 

E 362, 159 Mass 206 
40 C J p 166 note 74 

47 Ind —Hubbard v Moore, 31 N E 

534, 132 Ind 178—Quaack v 

Schmid, 30 NE 511, 131 Ind 185 

48. Tex—Ogburn Gravel Co v Wat¬ 
son Co , Civ App , 190 S W 206— 
Breneman v Beaumont Lumber Co., 
34 SW 198, 12 Tex Civ App 617. 
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before the owner has paid out all the contract 
price 

Under some statutes notice must be g^ven before 
the owner settles with the contractor Under stat¬ 
utes requiring notice prior to the completion of the 
contract, an abandonment of the contract when par¬ 
tially completed is deemed not to be a completion of 
the contract Under some statutes, notice of the 
claim must be given to the owner a certain period of 
time before filing the hen, 52 but, in the absence of 
such an express requirement, a failure to give the 
notice before the filing of the hen is not fatal 52 

(2) Within Prescribed Period after Fur¬ 
nishing Labor or Materials 

Under statutes varying in their terms, it may be nec¬ 
essary and proper to serve notice of intent to claim a 
lien within a prescribed period after furnishing work or 
materials, and, where labor or material is furnished at 
different times, the statutory limitation for notice will 
begin to run from the date of the last item if the contract 
IS single, or from the respective dates of each item if 
furnished under separate contracts 

The statutes of a number of jurisdictions various¬ 
ly require, or at times have required, the giving of 
notice within a certain time after the furnishing of 
the work or materials ,51 the commencement of fur¬ 
nishing of the labor or materials ,55 the completion 


of the furnishing of labor or materials,5® the com¬ 
pletion of the work ,57 the completion of the prin¬ 
cipal contract,58 or permanent abandonment of con¬ 
struction ,59 the completion of the subcontract ,5® 
or the time when payment should have been made.®^ 
Where the statute requires the giving of notice 
within a certain time after furnishing material, and 
the hen claimant furnishes material over an ex¬ 
tended period, he has a hen on all material fur¬ 
nished within the statutory time of notice but none 
for material furnished prior thereto ®2 

The statutes are ordinarily construed as fixing 
a time beyond which notice may not be given,®2 but 
not to prohibit the giving of notice before the com¬ 
pletion or other act mentioned,®^ provided the notice 
is given after the subcontract is made ®5 There is 
authority, however, to the effect that a notice given 
before completion of the work is not one given with¬ 
in a specified period after completion so as to satisfy 
the statute ®5 

Alternative provisions. Where the statute pro¬ 
vides for the giving of notice within a specified 
time after the happening of one of two or more 
events, the notice may®7 and should®® be given with¬ 
in the specified time after the event which first oc¬ 
curs, and, of course, it is not in time where, re- 


49. Tex —Ogburn Gravel Co v Wat- i 
son Co, CivApp, 190 S W 205— 
Wilson V Shei-win-Williams Paint 
Co , Civ App , ICO S W 118 
50 l NC—Oiinoco Supply Co v Ma¬ 
sonic & Eastern Star Home, 79 S E 
964, 163 NC 613 

Tex —Garvin v Armstrong Bros, 
CivApp, 20 SW2d 358, modified 
on other grounds, Com App, Mod¬ 
ern Plumbing Co v Armstxong 
Bios, 36 SW2d 1011 
'Vt —^King V Hoadley, 26 A 2d 103, 
112 Yt 394 

61. ND—^Langworthy Lumber Co 
V Hunt, 122 NW 865, 19 N D 433 
58, Ark—Leifer Mfg Co v Gross, 
124 SW 1039. 93 Ark 277 
40 C J p 167 note 84 

53. Tex —^Wilson v Sherwin-Wil¬ 
liams Paint Co, CivApp, 160 SW 
418 

54. Md—^Alter v Eckhardt, 123 A 
388, 143 Md 658 

40 CJ p 167 note 87 
66. Or—Barr v Lynch, 97 P 2d 185, 
163 Or 607 

Wis —Bates Expanded Steel Truss 
Co V Sisters of Mercy of Janes¬ 
ville. 248 NW 466. 208 Wis 457 
40 C J p 167 note 88 
Lien oTaimed Jot subseguent mate- 
nals 

Owner was entitled to lien notice 
within thirty days after furnishing 


of first materials, notwithstanding 
materialman claimed hen only for 
subsequent materials—Walton v 
Dayton Hotel Co, 236 NW 596, 205 
Wis 112 

66L RI—^Rhode Island Marble & 
Tile Co V Spear, 143 A 777, 49 R 
I 441 

Tenn—Oliver King Sand & Lime Co 
V Sterchi, 7 Tenn App 647 
W Va —Bailey Lumber Co v General 
Const Co, 133 SE 135, 101 WVa 
567 

40 C J p 167 note 89 
ITotice hold timely 
Fla—Le Roy v Reynolds, 193 So 
843. 141 Fla 686 
Beasonable time 

Subcontractor's notice to owner of 
filing of lien need not be served with¬ 
in sixty days after material was last 
furnished or labor perfoimed, but 
may be served within reasonable time 
thereafter, and what is a reasonable 
time IS a question of fact depending 
on the circumstances of the particu¬ 
lar case —Thacher v International 
Supply Co, 54 P2d 376, 176 Okl 14 

67. Or —^Barr v Lynch, 97 P 2d 186, 
163 Or 607 

Pa—Grass v Eisenbrey, Com PI, 59 
Montg Co 258—Silvert v Leonards, 
Com PI, 54 Montg Co 422 
Tenn—Cole Mfg Co v Falls, 22 S 
W 856, 92 Tenn 607. 
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5a Ark—Basham v Toors, 11 SW 
288, 61 Ark 309 
40 C J p 167 note 91 
59. Or—Barr v Lynch, 97 P 2d 185, 
163 Or 607. 

GOl Ill—Metz V Lowell, 83 Ill 666 
40 CJ p 167 note 92 

61. Ill—Weber v Bushnell, 49 NE 
728, 171 Ill 687 
40 C J p 167 note 93 

6a Or—^Nicolai-Neppach Co v 
Poore, 251 P 268, 120 Or 163 

6a Ill—Cary-Lombard Lumber Co 

V Fullenwider, 37 NE 899, 160 
Ill 629 

40 C J p 167 note 95 

64 Conn —^Watei bury Lumber, etc , 
Co V Coogan, 48 A 204, 78 Conn 
519 

40 C J p 167 note 96 

65. Ill—Cary-Lombard Lumber Co 

V Fullenwider, 37 NE 899. 150 Ill 
629—Berkshire Warehouse Co v 
Hilger, 190 Ill App 49, affirmed 109 
NE 287, 268 Ill 463 

6a Tenn—Cole Mfg Co v. Falls, 
22 SW 856. 92 Tenn 607 
40 C J p 167 note 94 

67. Tenn—Bassett v Bertorelli, 22 
SW. 423, 92 Tenn 648 

6a Mo -^Patrick v. Ballentine, 22 
Mo 143. 
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gardless of which event is taken as the beginning 
of the prescribed period, the notice is not given 
within the period 

Work or viatcrial fwntshcd at different times. 
Where work or material is furnished at different 
times under a single contract, it is generally held 
that the statutory period for giving notice starts to 
run from the date on which the last woik or ma¬ 
terial was furnished, both under statutes requiring 
notice to be given within a specified period after the 
last Item is furmshed'^O and under statutes re¬ 
quiring notice to be given within a specified 
period after the furnishing of the labor or ma- 
teriapi The statute runs from the date of the 
last Item, even though the doing of the last 
Item of work is somewhat delayed,^ 2 provided the 
delay is not for the purpose of extending the pe¬ 
riod for giving notice.^3 It is, however, essential 
that the work or materials at different times be 
furnished under one continuous contract, express 
or implied, in order that the date of the last item 
be taken as that from which limitation for giving 
notice of intention to claim a lien shall run,^^ and, 
where there are separate jobs or contracts, the no¬ 
tice for each must be given within the required 
time, and separate items cannot be tacked together 
so that a notice within the required time after the 
completion of the last will give a lien as to all 

Under a statute requiring notice in writing to be 
given within sixty days after the materials are 
placed on the land, it has been held the materialman 
is entitled to a hen only for materials placed on the 
land within sixty days prior to the giving of notice 
to the landowner,*^® although all the materials were 
furnished to the contractor under an entire con¬ 
tract Under a statute requiring notice to be giv¬ 
en within a certain period of time after the com¬ 
mencement of the work, a notice given within the 
required time after the commencement of a second 


and new employment is sufficient m respect of work 
done under that emplojnnent *^8 

In order that the time may be extended by a de¬ 
livery of materials, there must be such a delivery as 
comes within the terms of the particular statute,^ 
Where the right to a lien has been lost by failure 
to comply with a statutory requiiement that notice 
of the claim shall be served on the owner within 
a specified time after the materials have been fur¬ 
nished, it cannot be revived by a subsequent collu¬ 
sive delivery of materials which are not used 8® 
Neither can a delivery of materials after the con¬ 
tract between the owner and the contractor has 
come to an end by the owner’s acceptance of the 
building as completed avail to extend the time for 
notice to secure a lien for what was delivered while 
such contract was in force However, where, aft¬ 
er possession of a building is given, defects and 
omissions are discovered which the supervising 
architect requires to be supplied and which are sup¬ 
plied by the subcontractors, the subcontracts are 
not completed until such additional work is done,82 
and notices of hens by such subcontractors may be 
given with respect to this point of timers Some 
statutes expressly provide that in the case of extra 
or additional work or material, notice shall be given 
within a specified time after the completion of the 
extra or additional material 84 

§ 126. —— Form and Contents 
a. In general 

b Statements of particular matters 
& In General 

A notice of Intent to claim a mechanic’s lien should 
substantially comply with statutory requirements as to 
form and contents. 

The notice of intent to claim a lien must at least 
substantially conform to the statutory require¬ 
ments,85 and contain the statements required by law 


09. Tenn—Bird v Southern Surety 
Co, 200 SW 978, 139 Tenn 11— 
Cole Mfg Co V Fails, 22 S W 866, 
92 Tenn 607 

70. Ky—^National Surety Co v 
Price, 172 S W 1072, 162 Ky 632 
40 C J p 167 note 2 

Whexe tventy-one orders were 
filled under a single, running account, 
one notice sufficed ami it was not 
necessary for the subcontractor to 
protect himself by serving a special 
notice for each order —Weil v Bo- 
nia&h, 237 Ill App 541 

71- Md—Henscl v Johnson, 51 A 
675, 94 Md 720 
40 C J p 167 note 3. 


72. Md—Gill V Mullan, 116 A. 663, 
140 Md 1 

73- Ky —Koehler v Hines, 214 S W 
906, 186 Ky 270 

Md—Gill V Mullan, 116 A 668, 140 
Md 1 

74 . Md —Parker v Tilghman V 

Morgan. Inc, 183 A 224. 170 Md 7 

75. Md —^Parker v Tilghman V 
Morgan, Inc, supra 

40 C J p 1G8 note 7 

70. RI—Gurney v Walsham, 19 A 
823, 16 RI 698 

77. RI —^Newell v Campbell Mach 
Co, 20 A 158, 17 RI 74 

78. RI —Aubin v Darling, 69 A 
390, 26 RI 469 

40 C J p 168 note 11. 
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79. Ill —^Beidler v Hutchinson, 84 
NE 228, 233 Ill 192 

40 C J p 168 note 12 

80. Md—Greenway v Turner, 4 Md 
296 

81. Ga —Sheehan ▼ South River 
Brick Co, 36 SE 769. Ill Ga 444 

82. Ill—St Louis Nat Stock Yards 

V O’Reilly. 85 Ill 646 

83. Ill—St Louis Nat Stock Yards 

V O'Reilly, supra 

84. Ill—Illinois Malleable Iron Co 

V B 'onnan, 174 Ill App 88 

85b Fla—^Myers v Harkins, 136 So 
382, 102 Pla 677—Harper Lumber 
& Mfg Co v. Teate, 125 So 21, 98 
Fla 1055 

N Y —Telsey v. Calvin-Morns Cor- 
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to be included otherwise it is fatally defective 
Where no particular form of notice is prescribed, it 
must be made in some w’ay which puts the owner 
on his guard as to claimant’s intention to assert a 
hen,® 8 or warns him that the initiatory step to the 
acquisition of a lien is being taken, and gives him 
the necessary information with respect to the claim 
for which It is proposed to hold a hen ®® It is, 
however, sufficient if the notice gives the informa¬ 
tion requiied by the statute, although it does not 
use the exact words of the statute The same ex¬ 
actness IS not insisted on in the notice as in the hen 
itself The statute need not be referred to by name 
or section 8® Neither is it necessary to state the 
facts necessary to make the hen valid 8® Merely in¬ 
forming the owner that the materialman is furnish¬ 
ing materials and looks to the owner for payment 


has been held sufficient in some,®^ but not other, 86 
cases However, it is not sufficient for the mate¬ 
rialman to inform the owner in a casual conversa¬ 
tion that he is furnishing material 8® 

The hen is not defeated by superfluous statements®? 
or unimportant errors®® in the notice In deter¬ 
mining the question whether the notice is sufficient, 
the exhibits and affidavits attached thereto are to be 
considered ,88 but, where a claimant serves more 
than one notice claiming a hen for the same account, 
the several notices cannot be considered together 
for the purpose of determining the sufficiency of no¬ 
tice to hold a lien,i but each must stand on its own 
merits,® and no hen will exist unless one of the no¬ 
tices IS in itself sufficient to give it ® The fact that 
the notice is not dated does not aflect its sufficien¬ 
cy ^ 


poration. 184 NB 58. 260 NY 456. 
reargiiinent denied 185 NB 763, 
861 NY 622 

Pa—Meier v Harney & Duffy, 99 Pa 
Super 229 

WVa—Forman v Kelly, 139 SB 
708, 104 WVa 211 
40 C J p 168 note 18 

VotlcMi held sufllcleiLl 

(1) Generally 

Anz—^Leeaon v Bartol, 99 P 2d 486. 
56 Anz 160 

Fla—Roushan v Rogers, 199 So 572, 
145 Fla 421 

Ind —Robertson v Sertell, 161 N B 
669, 88 Ind App 691 
Mich—Saginaw Lumber Co v Stir¬ 
ling, 9 NW2d 680, 305 Mich 473 
NY—^Waring v Burke Steel Co, 69 
N YS 2d 899 

Pa—Moss & Blakeley Plumbing Co 
V Schauer, 28 A 2d 323, 160 Pa 
Super 318—Currie v Koehler, 90 
Pa Super 197—Delaware County 

Supply Co V Scavjcchia, Com PI, 
33 Del Co 119—^Austin v Rozell, 
Com PI, 40 Lack Jur 99 
WVa—Georgia Lumber Co v Har¬ 
rison Const Co., 136 SB 399. 103 
WVa 1 

40 C J p 168 note 18 [a] 

(2) Notice 18 sufficient if it states 
amount of claim, to whom and by 
whom It 18 due, for what it is 
claimed, and contains a sufficient de¬ 
scription of premises by which they 
can be identified—^\Vaveily Co v 
Moran Blectric Service, 26 NB2d 65, 
108 Ind App 75 

(3) Notice of lien, after setting 
forth the name of defendant and 
owner of realty, and slating total 
amount of hen claimed and the vari¬ 
ous items of which it consisted with 
their respective prices, and conclud¬ 
ing the paragraph with the words 
**for the improvement of said real 
property hereinai:ter described," was 
sufficient notwithstanding it failed 


to state that the materials were used 
in improving the property—Waring 
V Burke Steel Co, 69 N Y S 2d 399 
80. Pa —Keever v Ulrich, 10 Pa 
Dist & Co 13, SO DauphCo 289 
40 C J p 168 note 19 

87. Md —Hess v Poultney, 10 Md 
267 

Notioes held Insufiloient 

(1) Generally—^Economy Pumps v 
F W Woolworth Co, 17 S E 2d 639, 
220 NO 499 

(2) Notice to charge owner with 
mechanic's lien in favor of one not 
in pnvity with owner must be per¬ 
sonal, and the mere writing of a 
letter to owner purporting to give 
notice of lien claim is insufficient 
notice to create lien against owner 
in favor of materialman not in priv¬ 
ity with owner—Harper Lumber & 
Mfg Co V Teate, 125 So 21, 98 Fla 
1055 

88. Ind—Quaack v Schmid, 30 N B 
614, 131 Ind 186 

Miss—McLendon v Indianola Lum¬ 
ber Co, 90 So 886. 12S Miss 265 
40 C J p 168 notes 21, 22 

89. Ind—Simonds v Buford, 18 Ind 
176 

90y Wis—Dusick V Meiselbach, 95 
NW 144, 118 WiB 240 
40 C J p 168 note 24 

91. Pa —Ott V DuPlan Silk Corp , 
114 A 630, 271 Pa 322 
W Va —Corpus Jans cited in Georgia 
Lumber Co v Harrison Const Co, 
186 SB 399, 400, 401, 103 WVa 1 

93. Wis—^Hausmann Bios Mfg Co 
V Kempfert, 67 NW. 1136, 93 Wis 
687 

S3. Ohio—Bender v Stettinius. 10 
Ohio Dec (Reprint) 186, 19 Cine 
LBul 163 

94. Ind—Quaack v, Schmid, 30 N 
B 514, 131 Ind 186 
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98. Pa —Langenheim v Anschutz- 
Bradberry Co, 2 Pa Super 285, 88 
WklyNC 605 

96. Ind—^Newhouse v Morgan, 26 
NE 158, 127 Ind 436—Caylor v 
Thom, 25 NB 217, 125 Ind 201 

97. Wis—^Wambold v Gehring, 85 
NW 117, 109 Wis 122 

40 CJ p 169 note 31 
Setting forth improper items 
The fact that somo of the mate¬ 
rials stated in the notice of lien were 
personal property and hence not 
proper subject of a lien did not in¬ 
validate the notice, where they were 
separately set forth with a state¬ 
ment of their resoective values and 
agreed price—^Waiing v Burke Steel 
Co, 69 N YS2d 399 

SS. Fla—Roughan v Rogers, 199 
So 572, 145 Fla 421 
Or—^Nicolai-Neppach Co v Poore, 
251 P 268, 120 Or 163 
40 C J p 169 note 32 

99. Pa —Bate v Pennsylvania R Co , 
27 Pa Supei 521 

WVa—ElPwick V Deskiiis, 69 SB 
894, 68 W Va 396 

1. Cal —^Davis v Livingston, 29 Cal 
283 

Fla —CorpuB Joris cited in Harper 
Lumbei & Mfg Co v Teate, 125 
So 21, 25, 98 Fla 1055 

8. Cal—^Davis v Livingston, 29 Cal 
283 

Fla—Corpus Jons cited In Harper 
Lumber & Mfg Co v Teate, 125 
So 21, 25, 98 Fla 1056 

3. Cal —Davis v Livingston, 29 Cal 
283 

Fla—Corpus Jons cited In Harper 
Lumber & Mfg Co v Teate, 125 
So 21, 25, 98 Fla 1065 

4L Ill—^Rosenberg v Union Iron & 
Foundry Co, 63 Ill App 99, 

I 40 C J P 169 note 37 
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Wawer of defects Defects in the notice have 
been held subject to waiver.^ A defect in a notice 
IS not waived, however, by the act of the owner in 
pleading to a scire facias on the hen ^ 

Oral or written notice Where the statutes re¬ 
quire that the notice shall be in writing, compliance 
in this respect is essential,*^ unless waived by the 
owner ,'S but in the absence of such a requirement 
oral notice may be sufficient ® 

b. Statements of Particular Matters 

(1) Intent to claim lien 

(2) Amount and particulars of claim 

(3) Identity and description of parties 

and property 

(1) Intent to Qaim Lien 

The notice should in some unequivocal manner dis¬ 
close the claimant’s intent to assert a hen. 

The notice must indicate in some way the inten¬ 
tion of claimant to assert a lien on the property of 
the owncr,iO or to claim the benefit of the statute 
conferring the hen the presentation to the own¬ 
er of an account^^ or orderly is not sufficient, as it 
does not show anything more than an intention to 
hold the owner personally liable However, a 
notice may be sufficient in this respect, although it 
does not employ the word “intention,”15 or express¬ 


ly claim a hen on the property ,1® any phraseology 
which clearly and distinctly apprises the owner of 
the intention of claimant to claim a hen will satis- 
fy the requirements of the statute 

(2) Amount and Particulars of Qaim 

A notice of intent to claim a lien should set forth the 
amount and particulars of the claim in substantial com¬ 
pliance with statutory provisions. 

The notice of intent to assert a hen must give in¬ 
formation as to the nature and extent of the 
claim ,15 It must be sufficiently definite fairly to 
apprise the owner of the service rendered and the 
charge made therefor i® Among the requirements 
variously imposed by particular statutes are that 
the notice shall state or show the amount for which 
a hen will be claimed,20 the amount due^i or to 
become due,22 that the contractor is indebted to 
claimant in the sum stated in the notice ,25 that 
claimant was employed by the contractor ,2^ that 
the work was done for or the materials furnished to 
a contractor with the owner ,25 that claimant fur¬ 
nished the materials ,26 and the date when the last 
work was done or the last material was furnished 27 
A failure to attach a copy of the plans and specifica¬ 
tions to the notice is not necessarily fatal where it 
appears that the plans and specifications are in the 
possession of the owner 28 


S. Pla—Harper Lumber & Mfff Co 
y Teate, 125 So 21, 98 Fla 1055 
Waiver of notice g^enerally see supra 
S 122 

CiTonmstaxuDes BliowiiLsr waiver 

Owner, by promising^ to withhold 
funds from contractor and pay them 
to lien claimant, waived defect m 
form of notice iriven by lien claim¬ 
ant not in pnvity with owner — 
Harper Lumber & Mf^ Co v Teate, 
supra 

a. Pa—MeVey v Kaufmann, 72 A 
603, 223 Pa 125 
40 C J p 169 note 88 
7. Tenn—Conger Lumber & Supply 
Co. V White, 66 SW2d 909, 17 
Tenn App 206 

Te-^—Owen v Onffln, Civ App, 34 S 
W2d 338 

40 C J p 169 note 40 
Registered mail 

Notice by registered mail of me¬ 
chanic’s lien claim was suf&cient to 
comply with statute requiring “no¬ 
tice in writing ”—Doran v Bntto, 
161 A 141, 62 HI 426 
& Ark—^Buckley y Taylor, 11 SW 
280, 51 Ark 302 

Waiver of notice generally see supra 
§ 122 

9. Ind—Quaack v Schmid, 30 N E 
514, 131 Ind 186 
40 CJ p 169 note 42 


10. Kv—^Wnght v Monroe Lumber 
Co. 160 SW 788, 166 Ky 83 

Pa—Bezar y Dotfman, 45 Pa Dist & 
Co 136 

11. Miss —McLendon y Indianola 
Lumber Co, 90 So 885, 128 Miss 
266 

12 . Hy —Clinton Mfg & Packing Co 
v. Fullerton, 181 SW 172, 167 Ky 
573 

40 C J p 169 note 45 

13L Ill —^Davis V Hittenhouse & 
Embree Co, 92 Ill App 341, modi¬ 
fied on other grounds 61 NE 76, 
191 Ill 372 

Ky—Wright v Monroe Lumber Co, 
160 S W 788, 156 Ky 83 

14. Ky—^Wright y Monroe Lumber 
Co, supra 

15. Md —Fulton y Farlett, 64 A 68 . 
104 Md 62 

16b Fla —Truelsen v Southern Lum¬ 
ber & Supply Co, 100 So 267, 87 
Fla 327. 

17. Md —Fulton v Parlett, 64 A 68 , 
104 Md 62 

40 C J p 169 note 60 

1 & Ala —Trammell v Hudmon, 6 So 
4, 86 Ala 472 

40 C J p 170 note 51 

19. Pa—Ott v DuPlan Silk Corp, 
114 A 630, 271 Pa 322. 

40 C J p 170 note 52 
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2 a Ky—Jackson y Rechtln, 269 S 
W 714, 207 Ky 639 

40 C J p 170 note 53 

21. N C —Economy Pumps v F W 
Woolworth Co, 17 S B 2 d 639 220 
NC 499 

Pa—Meier y Harney & Dufty, 99 Pa 
Super 229—Bezar y Dorfman, 45 
Pa Diet & Co 136 

40 C J p 170 note 54 

22 . Ill —^Davis v Hittenhouse & 
Embree Co, 92 111 App 341 

40 C J p 170 note 66 

aa Fla—Langford v South Florida 
Lumber & Supply Co, 59 So 12, 
63 Fla 484 

40 C J p 170 note 56 

24. Wis—Dusick V Green, 95 NW. 
144, 118 Wis 240 

40 C J p 170 note 67 

26. Ind —Gilman y Gard, 29 Ind 
291 

2 a Wis—Dusick y Green, 95 NW 
144, 118 Wis 240 

40 C J p 170 note 69 

27. Pa—^Meier v Harney & Duffy, 
99 Pa Super 229 

40 C J p 171 note 62 

28. Pa.—^National Supply & Con¬ 
struction Co y Fitch, 65 Pa Super.. 
212 

40 C J p 171 note 65. 
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Under some statutes, the notice must contain an 
itemized account,2® and it must be specified what 
labor was performed or what materials were fur¬ 
nished ,3® but under other statutes, the notice need 
not specify the items of work or material,or the 
prices for each item 32 Under some,33 but not oth- 
€r,34 statutes it must be stated that the materials 
were used in constructing the building, but the lack 
of a distinct and affirmative statement in this re¬ 
spect is not fatal3 5 where the statement made may, 
by construction, be deemed to fulfill the statutory 
requirement 36 It has been held under some stat¬ 
utes that a subcontractor must state m his notice 
the nature of the subcontract,37 although it has 
been held unnecessary to attach a copy of the con¬ 
tract to the notice 38 

Under particular statutes it has been held unnec¬ 
essary to state in the notice when payment be- 
came39 or will become^o due, the conditions of the 
sale of the material to the principal contractor,^! 
that the material was delivered,42 when it was to be 
delivered,^® or that there was any fixed time when 


it was to be delivered ,4^ or the particular charac¬ 
ter of the materials ,^6 or to give a specific descrip¬ 
tion of the materials furnished and used Also, 
under some statutes, a written cautionary notice 
that materials will be furnished need not state the 
amount claimed for the materials *7 

(3) Identity and Description of Parties and 
Property 

The notice of intent to claim a lien should name and 
describe the parties and premises involved in substantial 
compliance with statutory requirements. 

In compliance with particular statutory provi¬ 
sions, the notice of intent to claim a hen must so 
name or describe the parties as to indicate who is 
claiming the lien,48 as well as the person or organi¬ 
zation against whom it is claimed,^ 6 and the name 
of the contractor or person from whom the debt 
is owing,60 or the name of the one for whom the 
labor IS to be performed or to whom the materials 
are to be furnished 6! While a notice which shows 
that the amount claimed is due a person other than 
claimant is insufficient,62 and a notice addressed 


29. Tex—Owen v Gnffln, CivApp, 
34 S W2d 333 

WVa—Fiieproof Products Co v 
Logan, 169 SF 400, 113 WVa 703 

30. NC—^Economy Pumps v F W 
Woolworth Co, 17 SE2d 639, 220 
KC 499 

40 CJ p 170 note 60 

Nature and kud of matenals fnr- 
nislied 

Pa—^Meier v Harney & Duffy, 99 Pa 
Super 229—Hite v Houck, Com 
PI, 88 Pittsb Leg J 662 

40 C J p 170 note 61 

31. Ind —Rhodes v Webb-Jameson 
Co, 49 NE 283, 19 Ind App 196 

40 C J P 171 note 73 

32. Pa—Louis Werner Saw-Mill Co 
V General Chemical Co, 11 Pa 
Dist 722 

40 C J p 171 note 74 

aSta W Va —^Elswick v Deskins, 69 
SE 894, 68 WVa 396 

34. Cal —^Davis v Livingston, 29 
Cea 283 

40 C J p 171 note 78 

36. WVa—^Elswick v Deskins, 69 
SE 894, 68 WVa 396 


contrary mle under earlier statutes 
Pa—^Herr v S R Moss Cigar Co, 
86 A 161, 237 Pa 282 
40 C J p 171 note 63 
No written contract 
It has been held not necessary to 
attach a copy of the contract to a 
notice of lien where there was no 
written contract, or subcontract, 
within the contemplation of the law 
—Murphy v Cicero Lumber Co, 97 
Ill App 610 

39. Ill—Beck Coal & Lumber Co v 
H A. Peterson Mfg Co, 86 N E 
716, 237 Ill 250 

40 C J p 171 note 66 

40. Ill—^Beck Coal & Lumber Co v 
H A Peterson Mfg Co, supra 

40 C J p 171 note 67 

41. Wis—^Laev Lumber Co v Auer, 
101 NW. 426, 123 Wis 178 

•43. Ill —I Lurya Lumber Co. v 
Beinstein, 168 Ill App 85 

43. Ill—^Miller v Calumet Lumber 
& Mfg Co. 121 Ill App 66 

40 C J p 171 note 70 

44. Ill—Miller v Calumet Lumber 
& Mfg Co, supra 

40 C J p 171 note 71 


36. WVa—Elswick v Deskins, su¬ 
pra 

40 CJ p 171 note 80 

37. WVa—^Forman v Kelly, 139 S 
B 708, 104 WVa 211 

3B, Pa—Ott v Duplan Silk Corpo¬ 
ration, 114 A 630. 271 Pa 322— 
Logan Lumber Co v Knapp, 89 A 
2d 275, 166 Pa Super 580. 


45. Cal —Davis v Livingston, 29 
Cal 283 

48. Tenn—Bassett v Bertorelli, 23 
SW 423, 92 Tenn 548 

47. Fla —^Truelsen v Southern 
Lumber & Supply Co, 100 So 267, 
87 Fla 327 
40 C J p 171 note 76 

48L Ind —^Waverly Co v Moran 


Electric Service, 2'6 N E 2d 65, 
108 Ind App 75 
40 C J p 171 note 81. 

Notice held snidcieiLt 
Ind—^Waverly Co v Moran Electric 
Service, supra 

49. Md—Kenly v St Joseph Sis¬ 
ters of Charity, 63 Md 306 

40 C J p 171 note 82 

50. Fla—^Haiper Lumber & Mfg 
Co V Teate, 125 So 21, 98 Fla 
1055 

Pa —Meier v Harney & Duffy, 99 Pa 
Super 229 
40 C J p 171 note 83 
Notice held snlllcieiLt 
Ill —McKeown Bros Co v Ogden 
Kennel Club, 269 Ill App 622 
Mo —^H B McCray Lumber Co v 
Standard Const Co, App , 285 S W 
104 

Or—Eastern & Western Lumber Co 

V Henderson, 275 P 677, 129 Or 
102 

Pa—Moss & Blakeley Plumbing Co 

V Schauer, 28 A 2d 323, 150 Pa 
Super 318 

51. N* J —Passaic-Bergen Lumber 

Co V Currie. 166 A 711, 111 NJ 
Law 63 

Notice held insiifflolent 
Notice of intention to furmsh ma¬ 
terials erroneously stating that ma¬ 
terials were to be furnished to own¬ 
er instead of general contractor was 
insufficient —^Passaic-Bergen Lumber 
Co V Curne, supra 

58. Miss—Vicksburg Mfg & Supply 
Co V J H Jaffray Constr Co, 
49 So 116, 94 Miss 282. 
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simply to the agent of the owner has been held in¬ 
sufficient,^ 3 nevertheless the courts are liberal in 
sustaining a notice which, despite errors or discrep¬ 
ancies therein as to the name of the owner54 or 
contractor or person from whom the debt is ow¬ 
ing,^5 IS sufficient to put the owner on guard and 
does not mislead or prejudice him Some statutes, 
although requiring that notice be given the owner, 
as discussed supra § 124, do not require that it be 
directed or addressed to him 56 

Description of property Under some statutes a 
description of the property to be affected by the 
hen IS an essential part of the required notice to the 
owner 5*^ Other statutes, however, have been held 
not to require that the notice gpiven to the owner 
should describe the premises 5® At any rate, a no¬ 
tice will not be held insufficient in this respect where 
it contains enough to identify the buildings9 or 
premises 80 

§ 127. - Signature and Verification 

The notice of intent to claim a lien should be signed 
by the claimant or his representative and verified where 
required by statute. 

The notice of intent to claim a lien should be 

I—, 

53. Ill—Legnard v Armstrong, 18 
lllApp 649 

54. Mo —Fruin-Bambrick Constr 
Co V Jones, 60 Mo App 1. 

40 O J P 172 note 86 

55. Mo—Kansas City Pump Co v 
Yrooman, 160 S W 48, 174 Mo App 
63—Frum-Bambiick Constr Co v 
Jones, 60 Mo App 1 

56. Wis —G W Hjrth, Inc, v Cly- 
bouin Realty Co, 233 NW 857, 202 
Wis 432 

40 C J p 172 note 89 

57. Wis—Mark Paine Lumber Co 
V Douglas County Impr Co, 68 
NW 1013, 94 Wis 322 

68, Ind—Gilman v. Gard, 29 Ind 
291 

59. Ill—Weil V. Bomash, 287 111 
App 644 

Mo—Bambnck v. King, 69 Mo App 
284 

Street and munber 

A lien notice describing property 
in desi£,nated city by street and by 
number, and referring to dwelling 
house for which labor and materials 
had recently been furnished, was 
suHicicnt under statute —Isbell Lum¬ 
ber & Coal Co V Mai chesscau 
Plumbing Co , 11 N B 2d 518, 104 Ind 
App 373 

60. Wash —Brace & Hergert Mill 
Co v Burbank, 151 P 803, 87 
Wash 35'6, Ann Cas 1917B 739. 

40 C J p 172 note 93 


Signed by claimant®! or his agent62 or attorney 63 
The fact that it is in the handwriting of claimant 
will not cure the want of a signature 84 Where 
claimant is a copartnership, a notice signed in the 
firm name is sufficient 85 A notice by a firm signed 
in the presence and by the authority of the firm, al¬ 
though not individually by one of the members, is 
sufficiently signed 86 Where claimant is a corpora¬ 
tion, the notice may be signed by an agent®^ or at- 
torney68 without attaching the seal of the corpora¬ 
tion 69 

Under some statutes the notice must be attest¬ 
ed,^0 or verified by affidavit ,*^1 and the latter stat¬ 
utes are construed to mean that the notice itself 
must contain a jurat showing that the paper is 
sworn to *^2 

§ 128. - Service 

Compliance must be had with statutory require¬ 
ments in seiving notice of intent to claim a mechanic's 
lien. 

There should be a due compliance with statutory 
requirements in serving notice of intent to claim a 
mechanic's hen ^3 It has been held that the notice 
may be efficiently served in any form or by any 

defeat liens, although owner did not 
complain, where other eubcontiactors 
who complied with statute would 
otherwise be prejudiced —Swift & 
Upson Lumber Go v W L Hatch 
Go, supra. 

71. Fa —B\panded Metal Fire- 

Prooflng Go y Delp, 93 A 496, 247 
Pa 337—Orlando v Nick, 94 Pa. 
Super 269—^Wyoming Paint Go v 
Brandwene, Com PI. 41 Lack Jur 
134 

WVa—Bailey Lumber Co v Ball, 
20 SB 2d 241, 124 WVa 340 
Voxiflcauon. by attorney 

Subconlractoi’s lien was valid, not¬ 
withstanding statement which stat¬ 
ute requized original contrcLctor to 
deliver to ownez “from each subcon¬ 
tractor" was sworn to by subcon¬ 
tractor s attorney —P erfection 
Frame & Lumber Co v Banas, 177 
NB 922, 39 Ohio App 471 

78. Pa —Bzpanded Metal Fire¬ 

proofing Co v Delp, 93 A 49S, 
247 Pa 337—Orlando v Nick, 94 
Pa Super 269 

73. Conn —City Lumber Co of 
Bridgeport v Boiauk, 41 A 2d 775, 
131 Conn 640, 158 ALR 677 
Ill —^Westei n Plumbing Supply Co 
V. Horn. 269 Ill App 612—Agles v. 
Stolze Lumber Co, 2^0 Ill App 14. 
NH—Poirier v Bast Coast Realty 
Co, 162 A 612, 84 NH 461. 
SnbsaqneiLt error 

Where service on owners at time 
of contracts was valid, it la immate- 


Error as to section number not fatal 
Ind —^Watson v Strohl, 46 N B 2d 
204, 220 Ind 672 

61. Mo—Schulenburg v Bascom, 38 
Mo 188 

40 C J p 172 note 96 
68. Mo—Towner v Remick, 19 Mo 
App 205 

N J —^V'^illiams v Brodford, Ch , 21 
A 331 

63. Md—Tzeusch ▼ Shiyock, 51 
Md 162 

Mo —Towner v Remick, 19 Mo App 
205 

64 Gal —^Davis v Livingston, 29 
Cal 283 

65. Mo—Dwyer Brick Woiks v 
Flanagan, 87 Mo App 340 

66. NJ—^Williams v Bradfoid, Ch . 
21 A 331 

67. Ill —I Lurya Lumber Co v 
Bernstein, 168 Ill App 77 

68. Ill—Cazy-Lombard Lumber Co 

V Fullenwider. 37 NB 899, 150 
Ill 629 

69l Ill—Cary-Lombard Lumber Co 

V Fullenwider, supra—I Lurya 
Lumber Co v Bernstein, 1'68 Ill 
App 86 

7a Conn—Swift & Upton Lumber 
Co V W L Hatch Co. 162 A 19. 
116 Conn 494 

Prejudice to other snbeontraoton 
Subcontractors* failure to attest 
copies of notices of intent to claim 
liens served on owner was held to 
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method which in effect gives the written notice 
prescribed -by the statute,*^^ and that the mode or 
manner of service is immaterial where it is shown 
that the owner actually received the notice within 
the time limited /s i>ut, under statutes requiring 
verification, as discussed supra § 127, service has 
been held insufficient where the server removed the 
affidavit 

Under some statutes, personal service is not re¬ 
quired,*^ and substituted^* or constructive*^9 serv¬ 
ice, such as by mail*® or by leaving the notice or a 
copy thereof at the owner’s usual place of abode®i 
with a member of his family,*2 is sufficient. How¬ 
ever, other statutes require personal service,** un¬ 
less it IS shown that such service could not be ob¬ 
tained by the exercise of reasonable diligence,*^ 
and under such statutes service by mail*® or by 
leaving the original notice or a copy thereof at the 
residence of the owner, with a member of his fam¬ 
ily,*® has been held insufficient Under some stat¬ 
utes, where the owner or his agent is not to be 
found in the county, the notice may be served by 


filing in the clerk’s office **^ Service of a copy of 
the notice ordinarily is sufficient ** 

By posting on premises Under some statutes 
service may be made by posting the notice on the 
most public part of the structure or other improve¬ 
ment where the owner cannot be served in the coun¬ 
ty, and no other person authorized to accept serv¬ 
ice can be found *® Posting the notice on the build¬ 
ing IS not sufficient without proof that because of 
absence or other causes personal service could not 
be made 

Place It has been held that service may be made 
on the owner anywhere,®^ and under some statutes 
a like rule is applicable in respect of service on an 
agent,** but under other statutes, service on an 
agent or architect outside of the county where the 
building IS situated is not sufficient.** 

Who may make The notice may be served by 
anyone who would be a competent witness to make 
affidavit to the service*^ or by any officer authorized 
to serve writs or other process of a court,*® the 
service need not be made by an officer*® or by 


rial that form of service of notice of 
mechanic's hen on owners under sub¬ 
sequent conveyances was invalid — 
R D Kurtz, Inc, v Field, 14 S W 2d 
9. 22S Mo App 270 
(Proof of service 

Conn—City Lumber Co of Bridge¬ 
port V Borsuk. 41 A 2d 775, 131 
conn 640, 168 ALR 677 
Pa —Chapin Lumber Co v Zagor^ 
ski, Com PI, 38 Luz Leg Reg 57 

74. N J —Fehling v Goings, 58 A 
642, 67 NJEq 375 

75. Ohio—^Kocher v Ricketts, App, 
49 NE2d 85 

40 C J p 172 note 10 

76. WVa—Bailey Lumber Co v 
Ball, 20 SE2d 241, 124 WVa 340 

77.. Mo —^L J Mueller Furnace Co 

V Dreibelbis, App, 229 S W 240 
40 C J P 172 note 11 

78. WVa—^Williams & Davisson 
Co V Bailey, 70 S E 696, 68 W Va. 
681 

79. Mo—L J Mueller Furnace Co 

V Dreibelbis, App, 229 S W 240 

80. NT —^Hesse-Schnitt v Brahe, 
234 NTS 535, 134 Misc 67 

40 C J p 172 note 14 

]&ast address 

Mailing notice to last directory ad¬ 
dress was sufficient to bind owner, 
knowing of work and leceiving bene¬ 
fit —^Nicolal-Neppach Co v Poore, 
251 P 268, 120 Or 163 
Bisk of loss 

Statute requiring as prerequisite 
to materialmen’s hen, delivery or 
mailing to owner or reputed owner 
of property notice in writing as to 


having commenced to deliver mate¬ 
rials and supplies not later than five 
days after date of first delivery. Is 
fully complied with when material- 
man marls notice to owner and the 
nsk of loss in the mails is on the 
owner—Building Supplies v Gilling¬ 
ham, 135 P2d 832, 17 Wash 2d 489 
Wrong address 

The fact that notice was sent to 
the wrong address is not a fatal de¬ 
fect where it was sent within the 
time required and was actually re¬ 
ceived by the owner—Blossom Pro- 
vine Lumber Co v Schumacher, 266 
P 167, 147 Wash 369 

81. RI —American Radiator Co v 
Hampson, 102 A 799, 41 R I 87 
88 . Mo—R D Kurtz, Inc, v Field, 
14 SW2d 9. 223 Mo App 270— 
H B McCray Lumber Co v Stand¬ 
ard Const Co, App, 285 SW 104 
40 C J p 173 note 16 

83. Mass—Stieet Lumber Co v 
Sullivan, 87 NE 906, 201 Ma^s 
484, 16 AnnCas 354 

40 C J P 173 note 17 

84. Ill—^Western Plumbing Supply 
Co V Horn, 269 Ill App 612 

Beasonabls diligence not shown 
Ill —^Western Plumbing Supply Co 
V Horn, 269 Ill App 612 

85. Ill—Carney v Tully, 74 Ill 375 
—Sykes Steel Roofing Co v Bern¬ 
stein, 156 Ill App 500—Peck v 
Hinds, 68 Ill App 319 

86 . Md—Hensel v Johnson, 61 A 
675, 94 Md 729. 

Pa —Maddocks v McGann. 12 Pa 
Dist 701 


87. Wis —Neil & Co, Inc v Wis¬ 
consin Tel Co, 175 NW 89, 170 
Wis 298—Charles Baumbach Co v 
Laube, 74 NW 96, 99 Wis 171 

SB, Wis —Lentz v Eiraermann, 97 
NW 181, 119 Wis 492 

8^ Md —Bounds v Nuttle, 30 A 
2d 263, 181 Md 400 
Ohio —Herferth v Nisbet, 190 N B 
61, 47 Ohio App 40 
Pa—Merritt v Poll, 84 A 683, 236 
Pa 170 

40 C J p 173 note 22 

90. Md—Hensel v Johnson, 51 A 
576. 94 Md 729 

91. Wis—^Dusick V Green, 96 NW 
144, 118 Wis 210 

40 C J p 173 note 24 

92. Wis —^Neil & Co, Inc v Wis¬ 
consin Tel Co, 176 NW 89. 170 
Wis 298 

98. Pa—Merritt v Poll, 80 A 1116, 
231 Pa 611 

94. Mo —Hassett v Rust, 64 Mo 
325 

Who may give notice see supra 5 
123 

Znterest 

Statutes were held not to require 
that notice to owner by material- 
man's lien claimant be served by dis¬ 
interested party —^Nicolal-Neppach 
Co V Poore, 261 P. 268, 120 Or 163 

95. Mo —^Hassett y. Rust, 64 Mo 
325 

40 C J p 173 note 28 

96. Tenn—Bassett v Bertorelll, 22 
SW 423, 92 Tenn 548 
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claimant in person 

§ 129. - Defects and Amendment 

Minor defects in the notice of intent to claim a lien 
will not invalidate the lien, and it has been held that in a 
proper case the notice may be amended. 

Where there is a substantial compliance with 
statutory requirements, minor or technical defects 
in the notice will not invalidate the hen,98 and it 
has been held that only the property owner may 
complain of defects in respect of service of the no¬ 
tice of intent to claim a hen 99 Some courts hold 
that the notice may be amended at the trial in a 
proper case ^ Other courts hold that the notice 
cannot be amended after the expiration of the time 
within which the statute requires it to be given,^ 
and that statutory provisions authorizing amend¬ 
ment of lien claims, as discussed infra § 170, fur¬ 
nish no authority for amendment of a notice of in¬ 
tention to claim a lien 8 Verification may not be 
supplied by amendment,^ but the mere failure of a 
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notary to affix his seal to the jurat may be cured 
by amendment 8 

§ 130. Furnishing Statement or Account to 
Owner 

Under soma statutory provisions a contractor seeking 
to acquire a lien must furnish to the owner a statement 
showing names and claims of subcontractors, laborers and 
materialmen, and a similar statement may be required 
of a subcontractor. 

Under a few statutes, a contractor, in order to 
acquire a lien, must give to the owner a sworn 
statement showing the names of all subcontrac¬ 
tors, laborers, and materialmen and the amounts 
due to each.8 The requirement has been held to 
apply, although the owner and contractor were the 
only parties involved,^ and despite the contractor’s 
showing that the work and materials were paid for, 
or that labor was performed by permanent em¬ 
ployees and materials furnished from general 
stock 8 
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e7- N J —^Fehling v Goings, 68 A 
642. 67 N JSq 375 
40 G J p 173 note 30 
SSL Conn—Pieioe, Butler & Pierce 
Mfg Corpoiation v Sndera. 174 A 
169. 118 Conn 610 

aeferxiB^ to subcontractor as <*coil- 
tractor" 

Conn—Fierce, Butler & Pierce Mfg 
Corporation v Enders, supra 
99. Mo—Harry Cooper Supply Co 

V Gillioz, App, 107 SW2d 798 
ITotico for excloaiva benefit of owner 

The pioperty owner alone can com¬ 
plain of failure properly to serve no¬ 
tice of intention to file a mechanic’s 
lien, since purpose of such notice is 
to given property owner an opportu¬ 
nity to see that debt is discharged 
before lien is filed and is for his ben¬ 
efit alone—Harry Cooper Supply Co 
V Gillioz, supra 

1. Pa—Chapin Lumber Co v Za- 
gorski. Com PI, 88 LuzLegReg 
57 

Wash—Ellis-Mylroie Lumb*» Co v 
Bratt, 206 P 398, 119 Waah 143 

2. Wis —Mark Paine Lumber Co v 
Douglas County Impr Co, 68 N W 
1013, 94 Wis 322 

8. N J —Belmont Coal & Lumber Co 

V James F Wood Builders, 16 A 
2d 625. 125 NJLaw 315 

4. W Va —Bailey Lumber Co v 
Ball, 20 SE2d 241. 124 WVa 340 

5. W Va —Georgia Lumber Co v 
Hairison Const Co, 136 SE 399, 
102 WVa 1 

6- Fla—Fred Howland, Inc v Gore. 
3 3 So 2d 30J, 152 Fla 781—Dodson 

V Florida Nuisory & Landscape 
Co . 190 So 695, 138 Fla 887 

Mich—Wood V Bolingcz, 233 NW 


390, 252 Mich 489—Pinte v Will 
Inv Co, 228 NW 777, 249 Mich 
230—^Netting Co v Touscany, 225 
NW 556, 247 Mich 279—Vander 
Horst V Kalamazoo Apartments 
Corporation, 216 NW 57, 239 Mich 
>593 

Ohio —Pierson Lumber Co ▼ Boehm, 
183 NB 795, 43 Ohio App 616— 
Frisch V Ammon, 171 N E 247, 
34 Ohio App 447—^Ulmer v Port¬ 
age Const & Finance Co, 26 Ohio 
NP.NS, 267 
40 C J p 173 note 32 
Loss of lien for failure to furnish 
statement on demand see infira I 
241 

Purpose of provisioiL 

The purpose of statutory provi¬ 
sions IS to enable recipient to re¬ 
tain out of moneys due or to become 
due to contractor amount sufficient 
to pay subcontractors, laborers, and 
materialmen —^Nurmi v Beardsley, 
266 NW 368, 275 Mich 328 

Statements held snfiicient 

(1) An affidavit negativing that 
subcontractors, materialmen, or la¬ 
borers could have mechanics’ liens 
IS sufficient to entitle contractor to 
mechanics’ lien—^Vander Horst v 
Kalamazoo Apartments Corporation. 
215 NW 57, 239 Mich 593 

(2) Failure of contractor claiming 
mechanic’s lien to give cost of extras 
was held not to violate statute re¬ 
quiring statement, on request, of 
work and materials furnished, where 
the detailed bills weie then in pos¬ 
session of the owner and it was diffi¬ 
cult for the contractor to segregate 
the cost of extras from total cost 
without having the bills for refer¬ 
ence —^Hopper-McAllister Corpora¬ 

638 


tion V Pelham. 217 NW 9. 241 Mich 
236 

Delivery In owner’s presence 

Delivery of contractor's statement, 
in owner’s presence, and with his ac¬ 
quiescence, to representative of com¬ 
pany furnishing money for building, 
was sufficient service on owner — 
Hopper-McAllister Corporation v 
Pelham, supra 

ITo duty on one not “oontraotor” 

Fla—^Pinellas Lumber Co v Lynch, 
192 So 475, 140 Fla 659 
Liability for debt 

(1) The contractor’s failure to 
comply with the statutory require¬ 
ments does not cancel the debt due 
him from the owner—B^ed Howland, 
Inc, v Gore. 13 So 2d 303, 163 Fla 
781 

(2) Owners are not absolved from 
paying reasonable value of materials 
and services which actually went in¬ 
to building —Union Supply Co v 
Morris, 30 P 2d 394, 220 Cal 331 

Waiver 

Under a statute providing that a 
failure to furnish such names may 
be pleaded m bar of such contrac- 
toi’s recovery against the owneis 
unless it can be shown that all of 
such claims have been paid, failure, 
if any, of principal contractor to fur¬ 
nish complete list was immaterial, 
where building was inspected and 
approved by architect after comple¬ 
tion —^Hogue V D N Morrison 
Const Co of Virginia, 156 So 377. 
116 Fla 293, 96 ALB 367 

7. Mich—^Netting Co v Touscany, 
225 NW 666. 247 Mich 279 

8. Mich—Netting Co v. Touscany, 
supra. 
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Under a few statutes, subcontractors claiming 
liens are required to furnish statements similar to 
those required of contractors® However, unless 
requested by the owner,a subcontractor need not 
furnish his statement directly to the owner^i but 
may furnish it to the contractor^® whose duty it is 
to furnish it to the owner The fact that the 
statement of a subcontractor is not served on the 
owner until after the lien claim is filed is not fatal, 
provided it is served before the expiration of the 
time for filing the claim, as discussed infra § 139 a. 

Some statutes expressly provide that merchants 


and dealers in materials only shall not be required 
to furnish statements and, under the construc¬ 
tion placed on other statutes, it is unnecessary for 
materialmen, laborers, etc, in order to preserve 
their hens and privileges on the property of the 
owner, to file sworn statements with the owner 

Account Under some statutes, subcontractors, 
materialmen, and laborers are required to serve at¬ 
tested accounts on the owner Also, the rendering 
of periodic accounts to the owner is required by 
some statutes 


B. FILING AND RECORDING CLAIM OR STATEMENT AND CONTRACT 

1. In Genebal 


§ 131. Necessity and Object 
a Necessity 

b Object of requirement 

a. Necessity 

(1) In general 

(2) As determined by status of claimant 

(3) As against particular persons 

(4) Alternative requirements, excuses 


(1) In General 

In order to establish, perfect, or preserve a mechan¬ 
ic’s lien, the lienor is generally required to hie or have 
recorded an instrument, variously designated, showing 
that he claims a lien on certain property. 

The statutes generally require a person desiring 
to assert a mechanic’s hen to file or have recorded 
an instrument showing that a hen on certain prop¬ 
erty is claimed by him This instrument is vari- 


Ohio—Frisch v Ammon, 171 NE 
247, 34 Ohio App 447—^Ulmer v 
Portage Const & Finance Go, 26 
Ohio NP,NS, 257 
9. Ohio—Gannon v Potter, Teare & 
Co, 29 Ohio CA 666 , 12 Ohio App 
9 

40 C J p 173 note 33. 

Snhstantial ooxnpliauce 
Where general contractor alleged¬ 
ly left home for unknown place, sub¬ 
contractors' service of px eliminary 
affidavits directly on owner was held 
substantial compliance with statute, 
although subcontractors did not 
avail themselves of statute provid¬ 
ing for service of notices thxough 
sheriff or by registeied mail—Mar¬ 
cum V Home Loan & Building Ass’n, 
186 NE 920. 45 Ohio App 237 

la Ohio—Schuholz v Walker, 146 
N E 537, 111 Ohio St 308 

11 Ohio—^Williamson Heater Co v 
Radich, 190 NE 403, 128 Ohio St 
124 

40 C J p 173 note 35 

12i Ohio—^Williamson Heater Co v 
Radich, supra 
40 C J p 173 note 3«. 

lai Ohio—Schuholz v Walker, 145 
NE 637, 111 Ohio St 308—Silver 
V Thomas, 29 Ohio C A 455, 9 Ohio 
App 187 

Ill—Gilbert v Croshaw, 178 111 
App 10. 


15. La —Musey v Prater, 84 So 
498, 147 La 71 

40 C J p 173 note 48 
Contract not recorded 

Under a statute providing that, 
where the owner of real estate has 
entered into a written contract with 
another to erect, improve, or repair 
a building thereon but does not re¬ 
cord the contract, any person fur¬ 
nishing service or material may re¬ 
cord a copy of his estimate or an 
affidavit of his claim, which recorda¬ 
tion shall create a lien, does not re¬ 
quire a seiwice on the owner in order 
to create a lien —^Derbes v Marshall, 
La App, 183 So 74 
Motexialmon 

Ohio—^Matzinger v Harvard Lumber 
Co, 155 NE 131, 115 Ohio St 
665 

16. La—Casey v Allain, 120 So 
420, 9 La App 726 

40 C J p 174 note 44 

17. NH—Lawson v Kimball, 38 A 
380, 68 NH 649 

40 C J p 174 note 46 

18l Ariz—Intermountam Building & 
Loan Ass’n v Albert Steinfeld & 
Co, 14 P 2d 742, 40 Ariz 546—Mor¬ 
gan V O’Malley Lumber Co, 7 P.2d 
252, 39 Anz 400 

Ark—McGrehee Realty & Lumber Co 
V Kennedy, 141 SW2d 624, 200 
Ark 926—St Mathews Church v 
White, 291 S W 977, 172 Ark 1162 
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D C —Merrill v B R Acker Co , 142 
F2d 102, 79 US AppDC 51 

Ind—Ohio Oil Co v. Fidelity & De¬ 
posit Co of Maryland, 42 NE 2 d 
406, 112 Ind App 452—Jackson v 
J A Franklin & Son, 23 N E 2d 23. 
107 Ind App 38 

Ky —^Fugate v Taulbee Lumber & 
Coal Co, 172 SW2d 61, 294 Ky 
432—Power v Brewer, 38 S W 2d 
466, 238 Ky 679 

La—Capital Building & Loan Ass'n 

V Carter, 113 So 886 , 164 La 388 

—Bart V Gonforto, App, 30 So 2d 
886 —Markel v C W M Const 
Co, App, 6 So 2d 768—Julius 

Aaion & Son v Keyser, 2 La App 
649 

Mo—^Hill-Behan Lumber Co v Fle- 
gle, App, 183 SW2d 862—Hole- 
kamp Lumber Co v Skay. App, 
65 SW2d 669 

N J —Belmont Coal & Lumber Co 

V James F Wood Builders, 16 A 2 d 
625, 126 NJLaw 315 

N Y —Schenectady Homes Corpora¬ 
tion V Greenside Painting Corpo¬ 
ration, 37 N Y S 2d 53 

Ohio —^Ulmer v Portage Const A Fi¬ 
nance Co , 26 Ohio N.P ,N S , 267 

Okl—^Pacific Petroleum Co v Sun¬ 
beam Oil Co, 64 P2d 1054, 176 
Okl 293 

Or—Lorenz v Pilsener Biewing Co 
of Oregon, 81 P 2d 101, 169 Or 
652 

Pa—^Nick V McMullen, 17 PaDist & 
Co 716, 14 Erie Co 41. 
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ously termed a "claim,” "notice,” "statement,” aA 
“account,” or an “affidavit” according to the phrase¬ 
ology employed in the statutes of different jurisdic¬ 
tions,and, as discussed infra §§ 138-171, it must 
be filed or recorded in the place, and at or within 
the time, designated in the statute, and must con¬ 
tain certain statements concerning the claim and 
the property against which enforcement is sought 
Substantial compliance with the requirements of 


the statute with respect to the filing or recording 
of the instrument has been held essential 20 The 
filing of the instrument is necessary to establish,2i 
fix and secure,22 perfect,23 preserve,24 and en¬ 
forcers the lien While the proper filing or record¬ 
ing of the instiument is said to give or create the 
lien,26 It has also been held that the filing of the 
claim does not create the lien27 but merely fixes, 


S D —Botsford Lumber Co v Schrl- 
ver, 200 NW 123, 49 S D 68 
Tenn—Corpua Juris quoted lu Mc¬ 
Donnell V Amo, 34 S W 2d 212, 
213, 162 Tenn 26 

WVa—^Duncan Box & Lumber Co 
V Stewart, 30 S E Jd 391. 126 W 
Va 871 

40 C J p 174 note 52 
Filing of claim or notice: 

As 

Condition precedent to suit on 
contractor’s bond see infia § 
262 

Fixing time when hen attaches 
see infra ^ 177 

To obtain lien on money due con¬ 
tractor see supia S 116 
No lien, luohoata, equitable, or oth¬ 
erwise, exists on failure of claim¬ 
ant to file notice—Smith v Vara, 
241 NTS 202, 136 Misc 600 
AJteratlou and repur 

Work on house embracing no ex¬ 
terior alteratjon, except that back 
porch was raised and room was built 
under it, did not add “substantial ad¬ 
dition” so as to make mechanic’s lien 
valid, notwithstanding notice of in¬ 
tention to tile claim and claim were 
not filed, as required in cases of al¬ 
teration and repair—^Huber v Ros- 
sell, 161 A 683, 106 Pa Super 290 

Homestead 

Where it is sought to affix a me¬ 
chanic’s lien on a homestead, the fil¬ 
ing of a lien claim or statement i« 
necessary, as in other cases—Hol¬ 
land V Robbins, 219 P 387, 92 Okl 
225 

Fubllo improvement 

The recording of a clum is not 
required by some statutes where a 
lien is claimed for work done on a 
public improvement —Goldtree v 
San Diego, 97 P 216. 8 Cal App 606 

19k Tenn—Corpus juris quoted In 
McDonnell v Amo, 34 S W 2d 212, 
213, 162 Tenn 86 

Instrument termed “mechanic’s lien” 
see supra S 1 

Necessity for filing notice of intent 
to claim lien see supra fi 120 

2a Mo —Landers Lumber & Cement 
Co V Short. 37 S W 2d 981. 225 
Mo App 416 

2L Ark—McGohce Realty & Lum¬ 
ber Co V Kennedy, 141 S W 2d , 
621, 200 Ark 926 I 


Okl—Pacific Petroleum Co v Sun¬ 
beam Oil Co . 64 P 2d 1054. 17« Okl 
293—Bryan v Orient Lumber & 
Coal Co, 166 P 897, 65 Okl 370 
Tenn—Corpus JUns quoted in Mc¬ 
Donnell V Amo, 34 S W 2d 212, 213, 
162 Tenn 36—Brown v Brown Co . 
160 SW2d 431. 26 Tenn App 609 

22. Ariz—Intermountain Building & 
Loan Asa n v Albert Steinfeld & 
Co. 14 P2d 742, 40 Aiiz 545—Mor¬ 
gan V O'Malley Lumber Co , 7 P 2d 
252, 39 Ariz 400 

Mo—^Hill-Behan Lumber Co v Fle- 
gle, App , 183 S W 2d 862—Landers 
Lumber & Cement Co v Short, 37 
SW2d 981, 225 Mo App 416 

23. Ky—^Fugate v Taulbee Lumber 
& Coal Co. 172 S W 2d 61, 204 Ky 
422 

Tenn—Corpus JUzis quoted in Mc¬ 
Donnell Y Amo, 34 S W 2d 212, 
213, 162 Tenn 36—Brown v Brown 
Co, 160 SW2d 431, 25 Tenn App 
609 

WVa—^Duncan Box & Lumber Co 

V Stewait, 30 S E 2d 391, 126 W 
Va 871 

40 C J p 175 note 56 
Ziien Is Inchoate until the filing 
U S —American Surety Co of New 
Tork V Fianciscus, CCAMo, 127 
F2d 810 

Conn—J L Purcell, Inc v Libbey, 
149 A 225, 111 Conn 182, 68 A 
LR 1268 

lEiien Is not tangible encumbrance 
until set forth m document filed in 
confoimity with statute—Goodner v 
Mosher-Roe Abstract & Guaianty 
Co, 282 SW 698, 314 Mo 151 
Knowledge of owner is immaterial 
—Powers V Brewer, 88 SW2d 466, 
238 Ky 679 

24. Tenn—Corpus juris quoted In 
McDonnell v Amo, 34 S W 2d 212, 
213, 162 Tenn S'e 

WVa—Duncan Box & Lumber Co 

V Stewart, 30 S E 2d 391, 126 W 
Va 871 

40 C J p 175 note 57. 

Koss of lieu 

(1) Under some of the statutes 
failure properly to file or record the 
notice or claim results in a termi¬ 
nation of, or loss of right to, the 
lien, in the absence of a proper ex¬ 
cuse for such failure 
La—Bart v Conforto, App, 80 So 
2d 885 
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Okl—Pacific Petroleum Co v Sun¬ 
beam Oil Co, 64 P2d 1054, 176 
Okl 293 

S D —Botsford Lumber Co v Schn- 
ver, 206 NW 423, 49 S D 68 
(2) However, the personal right 
against the owner is not lost there¬ 
by—Bart V Conforto, supra 

25. N J —^White & Shauger v Strait, 
167 A 889, 10 NJMisc 133 
Okl—^Forry v Brophy, 243 P 506, 
116 Okl 99 

Tenn— Corpus JUxls quoted in Mc¬ 
Donnell v Amo, 31 SW2d 212, 
213, 162 Tenn 36—Blown v Brown 

6 Co , 160 S W 2d 481. 25 Tenn App 
509 

40 C J p 175 note 58 
Enforcement of lien generally see 
infra SS 263-354 

28. Ark —Planters' Cotton Oil Co 
V Galloway. 280 SW 999, 170 Ark 
712 

La —Hafifher & Taylor v Perloff, 141 
So 377, 174 La 687—Cox v Rock- 
hold, 128 So 702, 14 La App 170 
—Pam-Beaird Co v Bellevoir Co. 

7 La App 118 

Mo —Holekamp Lumber Co v Skay, 
App. 65 SW2d 669 
Or—Phillips V Graves. 9 P2d 490, 
139 Or 336. 83 ALR 1 
Tex—Towery v Plain view Building 
& Loan Ass’n. Civ App, 99 SW2d 
1039, error refused—Stewart v 
Woods Electric Co , Civ App , 73 S 
W2d 657 

Not final Uen 

Under some statutes the lien ob¬ 
tained by the filing is merely cau¬ 
tionary and not final, the amount 
and finality depending on the Judg¬ 
ment ultimately obtained in the pro¬ 
ceedings to enforce the lien—lannot- 
ti V Kalmbacher, 156 A 366, 4 WW 
Harr. Del, 600—^Armstrong & Latta 
Co V Wilmington Sugar Refining 
Co, 120 A 94, 2 WWHarr, Del. 
600 

Sight to payment of speoiflc 
amount is not established by filing of 
the notice—Brescia CoaJi Feed & 
Lumber Corporation v Scheuplein, 9 
NYS2d 921, 170 Misc 229, order 
modified and judgment vacated on 
other grounds 17 N T S 2d 622, 258 
App Div 920 

27. SD—Botsford Lumber Go v 
Clouse. 251 NW 801, 62 S D 108 
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perfects, preserves, or perpetuates it 28 A fortiori, 
no lien results from the filing of a claim against 
property not subject to a mechanic’s lien,29 such as 
a homestead,30 but the rule is otherwise if the 
homestead is subject to a mechanic’s hen 3^ 

The filing of the claim does not constitute the 
lien,33 but has been held to be33 and not to be34 the 
foundation of the hen. It also has been both af- 
firmed3B and denied®® that the claim or notice, as 
filed or recorded, is the foundation of an action to 
enforce the hen. At any rate the claim, notice, or 
affidavit IS not a pleading,37 process,®® judgment,®® 
or conveyance The filing of the notice of a lien 
for materials furnished does not of itself result in 
a conversion of personal property into real property 
where such materials have not been annexed to the 
realty,®! nor does such filing result in a transfer 
of the title to the materials ®3 

Refiling or retnscnhing hen Under some stat¬ 
utes a mechanic’s hen claimant must have the hen 


reinscnbed in the records within a specified time 
after its original recordation, and failure so to do 
prescribes the hen,®® even as against the owner.®® 

(2) As Determined by Status of Claimant 

Under some statutes subcontractors are not I'equlred 
to file a claim or notice. 

Under some statutes subcontractors are not re¬ 
quired to file a claim or notice,®^ but under other 
statutes subcontractors or materialmen must file and 
have recorded their claims®® notwithstanding the 
contract between the owner and principal contrac¬ 
tor is not filed or recorded ®'^ 

(3) As against Particular Persons 

Under some statutes filing a recording is essential 
only to preserve the lien as against third persons. 

Under some statutes the filing of the prescribed 
statement is essential even though enforcement of 
the hen is sought solely against the owner and no 
rights of other persons are involved,®® but under 


Tex —Estacado Oil Co v Parker, 
Civ App , 86 S W 2d 1096 

40 C J p 266 note 41 

28. Ala —Benson Hardware Co v 
Jones. 135 So 411, 223 Ala 287 

Conn—J L Purcell, Inc, v Libbey, 
149 A 226, 111 Conn 182, 68 A L 
R 1258 

S D —Botsford Lumber Co v Clouse, 
261 NW 801, 62 SD 108 

Tex—Estacado Oil Go y Parker, 
CivApp, 36 SW2d 1096 

40 CJ p 266 note 42 

89. SD—Botsf ord Lumber Co v 
Clouse, 261 NW 801, 62 S D 108 

30. SD—Botsford Lumber Co v 
Clouse, supra. 

31. Tex —Towery v Plainview 

Building: & Loan Ass'n, Civ App, 
99 S W 2d 1089, error refused 

sa. NM—^Weggs V Kreugel, 206 P 
780, 28 NM 24 

33. Mo —Landers Lumber & Cement 
Co V Short, 87 S W 2d 981, 226 
Mo App 416 

34. NM—^Weggs v Kreugel, 206 P 
780, 28 NM 24 

35. Or—^Kelley v Anderson, 166 P 
665, 86 Or 138 

36. NM—^Weggs v Kreugel. 206 P. 
730, 28 NM 24 

37. Minn—^Northwestern Cement & 
Concrete Pavement Co v Norwe- 
gian-Danish Evangelical Lutheran 
Augsburg Seminary, 45 NW 868, 
48 Mmn 449 

Mo—Berkshire Lumber Co v. J S 
Chick Inv Co, 165 SW 904, 170 
Mo App. 1. 

38. Minn—^Northwestern Cement & 
Concrete Pavement Co v Norwe- 
gian-Danish Evangelical Lutheran 

57 0 J.S^1 


Augsburg Seminary. 45 NW 868 , 
43 Minn 449 

39. Minn—^Northwestern Cement & 
Concrete Pavement Co v Norwe- 
gian-Danish Evangelical Lutheran 
Augsburg Seminary, supra 

40. Mmn—^Northwestern Cement & 
Concrete Pavement Co v Norwe- 
gian-Danish Evangelical Lutheran 
Augsburg Sominary, supra 

41. NT—Rapid Fireproof Door Co 

V Largo Corporation, 164 NE 631, 
248 NT 482. motion denied 164 
NE 898, 244 NT 568 

48. NT—Rapid Fireproof Door Co 

V Largo Corporation, supra 

43. La —Shreveport Long Leaf Lum¬ 
ber Co V Wilson, 197 So 666 , 195 
La 814 

Continuance and expiration of lien 
see infra 5 183 

44. La —Shreveport Long Leaf Lum¬ 
ber Co V Wilson, supra. 

ITonresideiLt owner 
Where materialman furnishing ma¬ 
terials to the contractor brought ac¬ 
tion in rem to have materialman's 
lien recognized and enforced, and re¬ 
served right to proceed against non¬ 
resident owner of the improved prop¬ 
erty. the trial court on determining 
that the lien was prescribed proper¬ 
ly dismissed the suit—Shreveport 
Long Leaf Lumber Co v Wilson, 
supra 

4& 111—Maxwell V Koentz, 35 111 
App 300 

NC—^Porter v Case, 122 SE 483, 
187 N C 629. 

46L Ga—Chambers Lumber Co v 
Gilmer, 5 SE2d 84, 60 GaApp 882 
Neb—Parsons Const Co v Gifford, 
262 NW. 608. 129 Neb 617. 

641 


N J —White & Shauger v Strait, 157 
A 889. 10 N JMibc 133 
Ohio —Cincinnati Builders' Supply 
Co V Roehm, 182 NB 680, 48 Ohio 
App 299 

SabooiLtvactor or materialmen. snxK- 
plyuLg contractor 

( 1 ) Under a statute requirmg 
every person intending to claim a 
lien to file a claim within the time 
specified, a materialman supplying a 
contractor was held not entitled to 
sue to enforce the hen where he 
failed to file a claim —White & 
Shauger v Strait, 157 A 889, 10 N J 
Misc 133 

(2) Contractor, agreeing to furnish 
material and construct improvement, 
was not agent for owner so as to 
bind him in favor of matenalmaji, m 
absence of compliance with law re¬ 
lating to liens in favor of subcon¬ 
tractors —Holmes v Dolese Bros 
Co, 246 P 372, 117 Okl 298 

47. Cal—Madera Flume & Trading 
Co v Kendall, 62 P 304, 120 Cal 
182, 66 Am S R 177—^Willamette 

Steam Mills Lumbering & Manuf’g 
Co V Los Angeles College Go. 29 
P 629, 94 Cal 229 
40 C J p 175 note 76 
Ziluigr by laborexs or materialmen, 
does not create lien in behalf of con¬ 
tractor.—Officer V Combre, La App, 
194 So 441 

4& Okl—Holland V Robbins, 219 P. 

387, 92 Okl 225 
40 C J p 175 note 80. 

In South Dakota 

(1) Failure properly to file tex^ 
minates the hen absolutely —^Bots- 
ford Lumber Co v Schriver, 206 N 
W 423, 49 SD 68 

(2) Under an earlier statute fail- 
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other statutes the filing is necessary only to pre¬ 
serve the lien against third persons, such as purchas¬ 
ers or encumbrancers m good faith without no¬ 
tice In at least one jurisdiction filing is neces¬ 
sary as against the owner where claimant has not 
contracted directly with the owner,50 but is not 
necessary where claimant has contracted directly 
with the owner and hence has a hen by virtue of 
the constitutional provision conferring it 51 How¬ 
ever, filing IS necessary as against subsequent pur¬ 
chasers without notice, actual or constructive 52 

(4) Alternative Requirements, Excuses 

Under sonne etatutea the instiiution of a suit to en¬ 
force the lien within the time required for filing of the 
claim makes filing of the claim unnecessary 

Except in at least one jurisdiction^^ the filing of 
a claim or statement is not necessary where suit is 
brought to enforce the hen within the time allowed 
for such fihng,54 some statutes expressly providing, 
in the alternative, for the filing of the claim or the 
bringing of suit within a specified time 5® Filing of 
separate liens by laborers or materialmen unwilling 
to extend credit to the contractor may be but one of 
several alternatives open to them 56 


Where the person entitled to the hen is prevented 
by the act of the owner from complying with the 
law, such act will excuse the nonpei formance of the 
duty imposed by the statute 5^ On the other hand, 
actual notice on the part of the owner will not ex¬ 
cuse a failure to comply with the statute,58 nor can 
the owner’s expression of willingness that the lien 
should be valid have the effect of continuing its ex¬ 
istence as against other lienholders when lost by 
failing to file an account as required by statute 59 
The appointment of a receiver for the property on 
which the improvement is being erected will not 
excuse the failure to file and record the statement 
required by statute,60 and, in the case of a mechan¬ 
ic’s lien proper, the filing of a claim or notice is not 
dispensed with where the owner is in failing cir- 
cumstances,6i a statute providing that, where the 
owner is in failing circumstances, certain daims 
shall be preferred debts, whether or not notice of 
lien is filed, being construed to be limited to claims 
for wages of persons employed in or about any 
shop, etc ,62 and not to extend to the claims of con¬ 
tractors, subcontractors, mechanics, laborers, or 
other persons performing labor or furnishing ma¬ 
terial for the erection, alteration, or lepair of any 


ure to file did not per ae defeat the 
lien, but merely postponed it as to 
purchasers and encumbrancers in 
good faith without notice—Hill v 
Alliance Bldg Co, 60 NW. 762, 6 
S D 160, 55 Am S R 819. 

49. Fla —Hendry Lumber Co v 
Bryant, 189 So 710, 138 Pla 485 

La—Greater New Orleans Home¬ 
stead Ass’n v Korner, App, 144 
So 507—Robinaon-Slagle Lumber 
Co V Waterman, 1 La App 309 
ND—^Northwestern Mut Savings & 
Loan Ass'n v Kessler, 268 NW 
692, 66 ND 737 
40 C J p 176 note 81 
Property held by entireties 
Where materials are furnished un¬ 
der direct contiact with the owners, 
notice of lien need not he filed to ac¬ 
quire a lien against the owners un¬ 
less the property is held as an es¬ 
tate by the entireties —Rieck & 
Fleece v Cunmlf. 190 So 8, 138 Fla 
711 

Absence of privity with owner 

Purchasers and creditors of owner 
without notice and not m privity 
with him may acquire lien on real 
estate after giving notice to owner, 
and. in addition, recording notice of 
lien—^Anderson Mill & Lumber Co 
V Clements, 134 So 588, 101 Fla 
523 

Fnrehaser takes tree of lien in the 
absence of registration of statement 
or filing of nlUrhmcnt suit—Brant- 
ingham v Beasley, 2 Tenn App 598 

50. Tex—Faria First Nat Bank v 


Lyon-Gray Lumber Co, 217 SW 
133, 110 Tex 162 
40 C J p 176 note 82 
61. Tex—Buck & Tile v Parker, 
186 SW2d 66, 143 Tex 383— 

Black, Sivalls & Biyson v Opera¬ 
tors' Oil & Gas Co, Civ App, 37 

5 W 2d 313, error dismissed 
40 CJ p 176 note 83 
Property not homestead 

Mechanic's liens on property not 
homestead are valid without record¬ 
ing of claims—Gugenheim v Dal¬ 
las Plumbing Co, Tex Civ App, 42 
SW2d 268, reversed on other 
grounds Guggenheim v Dallas 
Plumbing Co, Com App, 69 SW2d 
105 

52. Tex—Black, Sivalls & Bxvson y 
Operators’ Oil & Gas Co , Civ App, 
37 S W 2d 318, error dismissed 

53. Wis—Wright v Allen, 26 Wis 
661 

54. Ark—Standard Lumber Co of 
Pine Blull V Wilson, 296 SW 27, 
173 Ark 1024 

Ill—^Advance Heating Co v Catho¬ 
lic Bishop of Chicago, 6 N E 2d 102, 
287 Ill App 623 

Okl—^National Gas Co v Ada Iron 

6 Metal Co, 98 P 2d 639, 186 Okl 

416—Bank of Earlsboro v J E 
Crosbie, Inc. 77 P 2d 547, 182 Okl 
827—^Newman y Kirk, 28 P 2d 168, 
164 Okl 147—^Wass v Vickery, 278 
P 336, 137 Okl 62—Sutherland 

Lumber Co v Gale, 277 P 243, 136 
Okl 233. 65 ALR 1186. 

10 C J p 17G note 86 
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Tenn—Biantingham v Beasley, 2 
Tenn App 598 

65i US —Sexton Mfg Co v Singer 
Sewing Mach Co, Ill, 194 F 66. 
114 CCA 76 

Ill —E Schoenberg Mfg Co v 
Broadway Central Hotel Coipora- 
tion, 269 Ill App 40 

40 C J p 176 note 87 

68, Va —Coleman v Pearman, 166 S 
E 371, 159 Va 72 

57. Tex—Warner El Mfg Co v 
Maverick, 80 S W 437, 88 Tex 489, 
reheard 31 S W 353, 88 Tex 489 

40 C J p 176 note 88 

58. NM—Ackerson v Albuquerque 
Lumber Co, 29 P 2d 714, 38 N M 
191 

40 C J p 176 note 89 

59. Tex —Lyon v Blser, 12 S W 177, 
72 Tex 804 

60k Okl—Corpus juris cited In Pa¬ 
cific Petroleum Co v Sunbeam Oil 
Co , 54 P 2d 1054, 1055, 176 Okl 293 

40 C J p 176 note 91 

61. Ind —National Supply Co v 
Stranahan, 69 NE 447, 161 Ind 
602 

40 C J. p 176 note 94 

88. Ind—National Supply Co r 
Stranahan, supra 

40 C J p 176 note 94. 
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house or other building 

Filing promissory note given for cnnowit due. 
Under some statutes, where a lien claimant has re¬ 
ceived a promissory note for the amount due him, 
the note or a copy thereof, with a statement as to the 
origin of the indebtedness, may be filed instead of 
the usual lien claim or statement 6^ Such a stat¬ 
ute has been held to be permissive rather than com¬ 
pulsory,®® and even where a note has been taken 
the filing of an itemized statement in the usual form 
will sustain the lien,®® claimant need not file both 
the usual itemized statement and a copy of the 
note ®'^ 

b. Object of Requirement 

Generally the purpose of requiring a statement of 
claim to be filed is to give notice of the existence of the 
lien 

The purpose of requiring a statement of claim 
to be filed is to give notice of the existence of the 
hen ®® In some cases it has been said that the fil¬ 
ing and recording are intended not only to give no¬ 
tice of the lien, but also to give anyone interested 
all the information necessary to enable him to de¬ 
termine the validity and extent of the lien,®® to¬ 
gether with its relative rank and merits 7® A fur¬ 
ther object of the requirement is to enable plaintiff 
in foreclosure proceedings to join other lien claim¬ 
ants as parties to the action so as to simplify and 
expedite the proceedings 

§ 132. Filing Contract 

Some statutes require the contract with the owner 
for the construction or improvement of a building or 
structure to be recorded if the lien is to be preserved 


Under some statutes provision is made for the 
recordation of contracts entered into with an owner 
for the construction or improvement of any build¬ 
ing or structure for the purpose of creating and 
preserving the liens and privileges of the contrac¬ 
tor, workmen, and materialmen against the build¬ 
ing or other structure.^® Under other statutes, 
however, a failure to file the contract does not de¬ 
feat the hen of the contractor as against the own- 
er^® or any other person charged with notice, 
such statutes being construed, as far as one who 
contracts directly with the owner is concerned, as 
being intended only to protect the contractor as 
against subsequent purchasers, mortgagees, and 
lienholdeis in good faith without notice, by furnish¬ 
ing constructive notice to them 

§ 133. Filing One or More Claims or State¬ 
ments by Same Claimant 

Am a general rule but one valid lien can be bled by 
the same claimant against the same property for work 
done under an entire contract 

Mechanics’ hen statutes do not contemplate that 
a contractor or subcontractor may from time to 
time, as the work progresses, file successive hens for 
work and materials performed and furnished under 
an entire contract, and thus acquire distinct hens 
for the different portions of his account, he is en¬ 
titled to acquire only one lien 7® Only one valid 
hen can be filed against the same property for the 
same account,77 and, except in some jurisdictions,^® 
where a claimant who has filed a good and valid 
hen claim fails to bring suit thereon within the time 
limited therefor, he cannot cure his neglect by filing 


69. Ind —^National Supply Co v 
Stranahan, supra 
40 C J P 176 note 94 
64. Kan—Hierley v Ringle, 45 F 
619, 67 Kan 222 
40 C J p 176 note 96 

66. Kan—Higley v Rmgle, supra. 

66. Kan —^Higley v Rmgle, supra • 

67. Neb—Jarrett v Hoover, 69 N 
W 363, 41 Neb 231 

66. ND—^Northwestern Mut Sav¬ 
ings & lioan Ass’n v Kessler, 268 
NW 692, 66 ND 737 
Tenn —Brantinghazn v Beasley, 2 
Tenn App 698 
40 C J p 176 note 99. 

CoBStrootive aotlce 
Pa—Lhormer v Frank, Com PI, 87 
PittsbLegJ 256 

69. Anz—^Leeson v Bartol, 99 P2d 
485, 65 Anz 160 

Cal—^Hammond Lumber Co v Rich¬ 
ardson, 270 P 751, 94 Cal App 119 
40 C J p 177 note 2. 


TO. Utah—^Morrison v Willard, 68 
P 832, 17 Utah 308. 70 Am SR 
784 

40 C J p 177 note 3 

71. Minn—State v Anderson, 199 
NW 6, 159 Minn 246 

Parties in foreclosure proceedings 
see infra S§ 383, 284 

72. La—^Truscon Steel Co v B & 
T Const Co, 129 So 644, 170 La 
1083—Officer v Combre, App, 191 
So 441 

Mass—Lampasona v Capnotti, 4 N 
E2d 621, 296 Mass 34, 108 ALR 
430 

Filing or recording of contract gen¬ 
erally see supra § 82 
Method not eizclnsivs 

This provision for creation and 
preservation of mechanics' liens was 
held not to provide exclusive method 
of preserving privilege —Cox v Rock- 
hold, 128 So 702, 14 La App 170 

73. Tex—Strang v Pray, 86 SW 
1054, 89 Tex 625 

40 C J p 124 note 92 
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7^ Tex—June & Co v Doke, 80 
BW 402, 36 Tex Civ App 240 
40 C J p 124 note 93 

7B. Tex—June & Co v. Doke, 
supra 

40 C J p 124 note 34 

76. Ill —Thomas v Illinois Indus¬ 
trial Univ, 71 Ill 310 

Iowa—Merchant v Ottumwa Water 
Power Co, 6 N W 709, 54 Iowa 
451. 

77. Mo —Mulloy v Lawrence, 81 Mo 
683—^Hoimann v Wirtell, 69 Mo 
App 646 

Lien IS not zendered Invalid by fact 
that contractor filed two statutory 
liens instead of one —Lammers v. 
Cart-Ritter Co, 121 SW2d 96, 196 
Ark 1159, followed in 121 SW2d 
619, 196 Ark. 1178 

7a NT—^Matter of Cohen, 206 N. 

T S 90. 209 App Div 413 
40 C J p 177 note 12. 
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a second lien within the time allowed for filing 
However, where the lien claim filed is defective and 
not sufficient under the law, the lien claimant is 
entitled to fix his hen by filing a second claim with¬ 
in the time limited by statute,®® and it has been 
hold, where there is uncertainty as to who is the 
owner of the land on which the building or improve¬ 
ment was erected®! or as to the person for whom the 
material was furnished,®® that claimant may file two 
or more hens to cover the exigencies of the case al¬ 
though there may, of course, be but one recovery 
of the amount due ®® 

The hen statement may cover and include more 
than one claim or demand®* accruing in favor of 
the same person and against the same person and 
property,®® provided the statutory requirements are 
complied with as to each ®® The rule is applicable 
where woik is done or materials are furnished 
under several different contracts between the same 
parties and relating to the same property,®7 where 
the performance of the labor or the supplying of 
materials is substantially continuous,®® or where all 
the items involved are part of a reasonably con¬ 
tinuous transaction,®® but not where labor or ma¬ 
terials are furnished under contracts between differ¬ 
ent parties.®® A subcontractor may file a single hen 
for all material furnished under a single and entire 
contract between him and the contractor, even 
though the latter has two or more contracts with 
the owner ®i 

Some statutes providing for the filing of two 


statements, one to be filed by all claimants, and the 
other, a preliminary statement of an intention to 
perform labor or to furnish labor or materials and 
to claim a hen, to be filed by subcontractors, labor¬ 
ers, and materialmen, have been construed to make 
the filing of the former statement indispensable®® 
and the filing of the latter permissive.®® 

Succession in interest of owner or contractor. 
Where a firm to which, as owner, the materials 
were to be furnished was converted into a corpora¬ 
tion before the contract was completed, a single lien 
account cannot be filed covering what was fur¬ 
nished both before and after the incorporation ®* 
However, where the original contractor dies, and 
his executor completes the building contract, a sub¬ 
contractor may include in a single hen claim all the 
work done and materials supplied by him whether 
for or to the contractor or the executor.®® 

§ 134. -Two or More Buildings or Im¬ 

provements 
a In general 
b On same lot or parcel 
c On separate lots or parcels 

a. In General 

Whether a single lien may be tiled to cover work done 
on more than one building or structure depends on the 
terms of the particular statute involved. 

Under the statutes of some jurisdictions it is un¬ 
necessary to file a separate hen on each building 
for work done under one contract m connection 


79. Mo —^Mulloy ▼. Lawrence, 81 
Mo 683 

Time to sue see infra S 282 
sa Ill—Corpus Juris cited in Bd- 
win Pratt's Sons’ Co v Shafer, 
7 NE]2d 901, 904, 290 Ill App 80 
40 G J p 177 note 14 
Amendment of claim or statement see 
infra S 170 

Refllmer or i^emscribingr claim see 
supra { 131 a 

81. Pa—Clark v Miller, 14 Fa Co 
227 

40 C J p 178 note 16 
Designation or description of owner 
in lien claim or statement see m- 
A'a § 162 

88 . Pa—Clark v Miller, supra 
83L Pa —Clark v Miller, supra 
Bflh Minn —^Kinney v Duluth Ore 
Co, 60 NW 23, 68 Mmn 466, 49 
Am S R 528 
40 G J p 178 note 20 
Construction and repairs 
Pa—Delaware County Supply Co v 
Scavicchia, Com PI, 33 Del Co 85 

85. Ala —^Alabama State Pair & 
Agricultural Ass’n v Alabama Gas 


Fixture & Plumbing Co, 81 So 
26, 131 Ala 256 

40 C J p 178 note 21 

86 . Mmn —^Kinney v Duluth Ore 
Co, 60 NW 23. 58 Mmn 466, 49 
Am S R 528 

Filing within required period after 
completion of each contract see in¬ 
fra S 144 c (3) 

87. Conn —^Burque v. Naugatuck 
Lumber Co, 155 A 414, 113 Conn 
360 

Mo —Corpus Juris cited in Schroeter 
Bros Hardware Co v Croatian 
"Sokol" Gymnastic Ass'n, 68 SW 
2d 996, 1000, 882 Mo 440 

40 C J P 178 note 23 

Additions and modifioatioiis 

Mich —David Lupton's Sons Co v 
Berghoff Printing Co, 229 NW 
810, 249 Mich 465 

Mo—Schroeter Bros Hardware Co 
V Croatian “Sokol” Gymnastic 
Ass’n, 58 SW2d 995, 332 Mo 440 

88 . Alaska—^Read v Luther Gold 
Dredging Co, 7 Alaska 348 

Pa—^McCrady-Rodgers Co v Nenofl; 
Com PI, 92 FittsbLegJ 171, re¬ 
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versed on other grounds 89 A 2d 
260, 155 Pa Super 655 

40 C J p 178 note 23 [a] 

89. S D —Botsford Lumber Go v 
Schriver, 206 NW 423. 49 S D 68 

90. n S —Hooven, Owens & Rentsch- 
ler Co V John Feathers tone’s Sons, 
Mo, 111 F 81, 49 CCA 229 

Pa—Commercial Sash and Door Co 
v Thompson, 17 PaDist 996 

91. Elan—Chicago Lumber & Coal 
Co V Smith, 114 P. 872, 84 Kan 
190 

98. Utah—^Morrison v. Carey-Lom- 
bard Co, 83 P 238. 9 Utah 70 

40 G J P 178 note 18 

93. Utah—Langton Lime & Cement 
Co v Peery, 169 P 49. 48 Utah 
112 

40 G J p 178 note 19 

94. Mo—Allen v Frumet Mining & 
Smelting Co, 73 Mo 688 

95. Mo —Bambrick v Webster 
Groves Presbyterian Church Ass’n, 
68 Mo App 226. 
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with the construction or repair of several build¬ 
ings®® Under the statutes of other jurisdictions 
it IS not permissible to file a single cJaim against 
several structures®? unless all are intended to form 
a part of one plant®® or come within some similar 
exception, as discussed infra subdivisions b, c of 
this section 

h. On Same Lot or Parcel 

Under some statutes a single claim may be filed cover, 
ing several buildings or improvements on the same lot 
or tract of land Some statutes require separate claims 
to be filed unless the buildings are so connected in con- 
struction or intended use as to constitute one building. 

Under some statutes, where several buildings or 
structures are erected on the same lot or tract of 
land, a single claim of lien may be filed covering 
all the property and including all the items,®® 
whether the work was done or the materials fur¬ 
nished under one general contracti or under sep¬ 
arate contracts;® but it is also permissible in such 
case to file a separate claim against each building,® 
and under some statutes separate claims must be 
filed^ unless the buildings are so connected in con¬ 
struction® or intended use® as to constitute but one 
building? or lienable unit® within the meaning and 
intent of the law, as in the case of a dwelling with 
its appurtenant outbuildings® or several buildings 
constituting a single plant i® 

It has been held that one single lien cannot cover 
several distinct alterations in the same building 


made at different times and independent of each 
other 

c. On Separate Lots or ParceLi 

(1) In general 

(2) Contiguous lots _ 

(1) In General 

Under come statutes a single general lien may be 
filed against all the property for which labor and ma¬ 
terials have been furnished under a single contract not¬ 
withstanding the improvements are made on separate 
lots which are not contiguous. 

Under some statutes a single general lien may be 
filed against all the property for which labor and 
materials have been furnished under a single con¬ 
tract notwithstanding the improvements are made 
on separate lotsi® which are not contiguous,!® 
but under others a contrary rule obtains,!^ at least 
where the lots are not contiguous i® At any rate, 
separate hens may be filedi® when the amount and 
value of the material going into each building is 
ascertained,!? even though the contract does not 
specify the amount and value of the material which 
is to be furnished for, or to go into, each build¬ 
ing!® 

(2) Contiguous Lots 

As a general rule one claim covering all the property 
may be filed for work done or materials furnished, under 
one general contract, on several structures on contiguous 
lots. 


96. Ohio—^Ulmer v Portage Const 
& Finance Co, 26 Ohio N P, NS, 
257 

Or—^Warrenton Lumber Co v Smith, 
245 F 813. 117 Or 630 
40 C J p 178 note 29 
Lien as extending to two or more 
lots or buildings see infra 5 189 
Specification of amount due on each 
building or improvement see infra 
9 156 

97. Pa—Todd v Gemeit. 72 A 249, 
223 Pa 108—Wolfe v Gibbs, Com 
PI, 46 DauphCo 369 

40 CJ p 178 note 80 
9^ Pa—Todd v Gernert, 72 A 249, 
223 Pa 103 
40 C J p 178 note 31 
99. Or—^McCormack v Bertsching- 
er, 237 P 363, 115 Or 250 
40 C J p 179 note 33 
1> Ohio —^Elast Fnd Lumber Co v 
Bennett, 187 N E 786, 46 Ohio App 
104 

40 C J. p 170 note 84. 

2- WiB—Fischer v MeiroCf, 213 N 
W 288, 192 Wis 482 
40 CJ p 179 note 35 
3. Conn—Halsted & Harmount Co 
V Anck, 66 A 628, 76 Conn 382 
40 C J p 179 note 36 


4. Ind —Crawford v Anderson, 28 
N E 314, 129 Ind 117 

40 C J p 179 note 37 

6. Conn—Cronan v Corbett, 62 A 
662, 78 Conn 475 

40 C J p 179 note 38 

a Conn—Ginsberg v Capone, 99 A 
601, 91 Conn 169—^Wilcox v Wood¬ 
ruff, 24 A 621, 1066, 61 Conn 678, 
29 Am SR 222, 17 LRA 314 

7. Ind —Crawford v Anderson, 28 N 
E 314, 129 Ind, 117 

40 C J p 179 note 40 

a Conn—Buzque v Naugatuck 

Lumber Co, 166 A 414, 113 Conn 
360 

40 C J p 179 note 41 

House and garage 

Conn —Burque v Naugatuck Lumber 
Co, supra. 

a Conn —Burque v. Naugatuck 

Lumber Co, supra 

40 C J p 179 note 43 

10. Ind—Premier Steel Go v McEl- 
wame-Richards Co, 43 NE 876, 
144 Ind 614 

11. Me—Baker v Fessenden, 71 Me 
292 
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12. Wash —^Hoagland v Magarrell, 
197 P 20, 116 Wash 259 
40 C J. p 179 note 46 

la Kan—Golden Belt Lumber Co 

V McLean, 26 P 3d 274, 138 Kan 
351 

40 C J p 179 note 46 

14. RI—McElroy v Keily, 68 A 
238, 27 R 1 474 
40 C J p 180 note 47 

IB. Minn —S H Bowman Lumber 
Co V Piersol, 180 NW 106, 147 
Minn 300 

40 C J p 180 note 48 

la Ala—Richards v William Beach 
Hardware Co, 7 So 2d 492, 242 Ala 
636 

DC—^Roth V Eisinger Mill & Lum¬ 
ber Co, 70 F2d 294, 63 App DC 
128 

40 C J p 180 note 49 

17. Ala—College Court Realty Co 

V J C Letcher Lumber Go, 78 
So 218. 201 Ala 862—College Court 
Realty Co v J C Letcher Lum¬ 
ber Co, 78 Sq 217, 201 Ala 361 

la Ala—College Court Realty Co 

V J. C Letcher Lumber Co, 78 
So 218, 201 Ala 362 
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Although the lienor has the right to file a separate 
claim as to each piece of property if he prefers to 
do so,i® and under a few statutes is required to do 
so,20 as a general rule it is not necessary to file 
separate claims, but one claim covering all the 
property and including all the work done or ma¬ 
terials furnished is sufficient, where improvements 
are made under one general contract on several 
contiguous lots 21 The rule is applicable where the 
contiguous lots are owned by the same person,2 2 
and in some, but not other, jurisdictions, where 
they are owned by different persons, as discussed 
infra § 136 On the other hand, where the work is 
done or the materials furnished under separate con¬ 
tracts relating to the different properties, a single 
hen claim covering all the properties cannot be filed 
although such properties are contiguous.23 

§ 135. - Double House 

Except under a few statutes, separate lien claims 
need not be filed covering materials used in each aide of 


a single building divided by a solid partition wall so as 
to make it two houses adapted and intended for sepa. 
rate use. 

Where a building is constructed with a solid 
partition wall dividing it so as to make two houses 
adapted and intended for separate use, it is not nec- 
essary,24 except under a few statutes,26 that a sep¬ 
arate certificate or claim of hen should be filed for 
the materials used in each half. 

§ 136 -Properties of Different Owners 

Under some statutes a single lien may and should be 
filed where several owners of contiguous properties joint¬ 
ly contract for the improvement of such properties. 

Under some statutes a single lien cannot be 
claimed on two or more pieces of property belonging 
to different owncrs26 even though the properties 
are contiguous27 and the work was done or the 
materials furnished under an entire contract 28 Un¬ 
der others, where the several owners of contiguous 
properties jointly contract for the improvement of 
their properties, a single lien covering all the prop- 


19- Neb—Hmea v Cochraji, 62 NW 
299, 44 Neb 12 
40 C J p 180 note 62 

Sa Pa —Koons v Harding, 3 Pa 
Dxst & Co 741 

21. Or —Dimitre Electric Co v 
Paget, 151 P2d 630, 175 Or 72 
40 C J p 180 note 54 
“ContignooB lots” 

(1) The word "contiguous” in stat¬ 
ute providing that sepaxate lien on 
each of two or more buildings, situ¬ 
ated on contiguous lots, for work 
done or materials furnished, need not 
be filed, is used in its primary, usual, 
and oidinary sense as implying actual 
contact or connection, so that mere 
close proximity is insufflnent, but 
there must be actu*!! joining or touch¬ 
ing of lots—Roy P Stamm Electric 
Co V Hamilton-Biown Shoe Co , 171 
SW2d 580. 360 Mo 1178, 146 AIiR 
917 

(2) "Contiguous lots" touch along 
a considerable pait, while "adjacent 
lots'* lie close to each other, but not 
necessarily m actual contact—Talla¬ 
poosa Lumbei Co v Copeland, 134 
So 658, 223 Ala 41, 75 AL.R 1326 

(^) Other statements see 40 C J 
p 180 note 51 [b] 

What constitutes general contract 
(1) The woids "erected under one 
gencial contract" as used in some 
statutes axu not tu be confined to cas¬ 
es wheiG the owner may contract for 
the completion of the building in one 
general contiact 

Mo—^National Plumbing Supply Co 
V Torrctti, 175 S W 2d 947. 237 Mo 
App 670. 


Ohio —Ulmer v Portage Construc¬ 
tion & Finance Co, 26 Ohio N P, 
NS. 267 

40 C J p 180 note 54 [d] (1) 

(2) They include a case where en¬ 
tire building 18 not let to a contrac- 
toi but lienor furnishes to owner for 
all the buildings material which goes 
into such erection, notwithstanding 
such material may comprise only 
part of such erections 

Mo—^National Plumbing Supply Co 
V Torretti, supia 

Ohio—Ulmer v Portage Const & Fi¬ 
nance Co, supra 
40 C J p 180 note 64 [d] (2) 

(3) Other statements see 40 CJ p 
180 note 64 [d] 

IiOts separated by public alley 

One owning lots abutting on both 
bides of alley dedicated to public use 
was holder of fee in alley, subject 
only to servitude of such use, so 
that lots touched and were in actual 
contact with each other at center 
line of alley and hence were "con¬ 
tiguous" within statute —Roy F 
Stamm Electric Co v Hamilton- 
Brown Shoe Co, 171 S W 2d 580, 350 
Mo 1178, 146 AL.R 917 

22. Or—^Willamette Steam Mills 
Lumbering & Manufacturing Co v 
Shea, 32 P 769, 24 Or 40 

40 C J p 181 note 65 

23. Ohio—Ulmer v Poxtage Con¬ 
struction & Finance Co, 26 Ohio 
NP, NS, 257 

Or—^Dimitxe Electric Co v. Paget, 
151 P 2d 630, 176 Ox 72. 

40 C JT p 181 note 67 

646 


'Absence of general contract 

( 1 ) Where improvements consist¬ 
ing of several buildings were con¬ 
structed by owner without general 
contractor, materialman having no 
general contract should have filed 
sepaxate lien for each building — 
Mansfield Lumber Co v. Johnson, 
Mo App, 91 SW2d 239 

( 2 ) Where agreement relative to 
the furnishing of electrical fixtures 
for houses under construction did not 
contemplate a completed sale uniil 
the fixtures desired for each house 
had been selected, and the price to be 
charged for each was subject to ap¬ 
proval, there was not a single bind¬ 
ing contract covering the furnishing 
of fixtures for all the houses, and a 
single lien claim filed against all the 
properties for all fixtures furnished 
was invalid—^Dimitre Electric Co v 
Paget, 151 P 2d 630, 176 Or 72 

24b Conn—Halsted & Harmount Co 
v Arick, 56 A 628, 76 Conn 382 
Mo—^McKelleget v. Eckhard, 4 Mo 
App 589 

25. Pa—Goodyear v Emele, 21 Pa 
Dist 881 

40 CJ p 181 note 59 

26. Iowa—^Bartlett v Bilger, 61 N. 
W 233, 93 Iowa 732 

40 C J p 181 note 60 

27. Pa—Kurtzberg v. Fox, 19 Pa. 
Dist & Co 421 

40 C J p 181 note 61 

SIB. Mass —Rathbun v Hayford, 6 
Allen 406 

RI—Butler v Rivers, 4 RI 38 
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erties may®® and should®® be filed, or subcontractors 
may file a single apportioned lien against all the 
properties for which they have furnished labor or 
materials under a single contract with the contrac¬ 
tor, although such properties belong to different 
owners However, separate claims should be filed 
where there are separate and distinct contracts with 
the different owners It has also been held that 
there can be no lien, where there are separate con¬ 
tracts between the contractor and owner, and an en¬ 
tire contract between the contractor and claimant 

§ 137. Filing One or More Claims or State¬ 
ments by Two or More Claimants 

Some statutes permit or do not forbid, while others 
prohibit, a joint notice of lien to be filed by two or more 
claimants 

Under some statutes a joint notice or claim of 
lien filed by two or more claimants is invalid,®^ but 
other statutes permit®^ or do not forbid®® such 
joinder. 

§ 138. Place for Filing 

The notice or claim of lien must be filed with, or in 
the office of, the officer designated by the statute 

The statutes of different jurisdictions variously 
provide, or at times have provided, for the filing of 
the claim, notice, or statement with, or in the office 
of, the recorder,®^ county clerk,®® town clerk,®® or 
the clerk of a designated court A filing with dif¬ 
ferent public officers is generally provided for in the 


case of a public improvement and, where the Tor¬ 
rens Act IS in force and applicable, the claim should 
be filed with the registrar of titles It is necessary 
to the perfection of the hen that the notice, claim, or 
statement should be filed with, or in the office of, the 
particular public officer designated by the statute ^® 
Also It IS necessary that the claim should be filed 
111 the proper county, town, or judicial district, 
in the determination of which the situs of the prop¬ 
erty to be charged governs ^5 Where the property 
extends into two or more counties, it has been held 
that the hen must be filed in every county wherein 
the property is located which the hen is designed to 
cover but other cases deny this^T and hold that 
it IS sufficient to file the hen in the county where 
the work was done or the materials were fur¬ 
nished 4® 

§ 139. Time for Filing 
a In general 

b As determined by status ot claimant 
a. In General 

As a general rule the notice or claim of lien must be 
filed within the time limited by statute. 

All the mechanics' hen statutes prescribe and 
limit the time for filing the claim, notice, or state¬ 
ment, and, as a general rule, the statutes are deemed 
mandatory in this respect,*® and it is essential to the 
existence and validity of a mechanic’s hen that the 
claim or statement shall be filed or recorded within 
the time limited by the statute This is true even 


29. ND—Stoltze v Hurd, 128 NW 
115, 20 ND 412, 80 LRA.NS. 
1219. AnnCasl912C 871 

40 C J. p 181 note 63 

30. ND—Stoltze v Hurd, supra 

40 G J p 181 note 64 

31. NJ" —Culver v Lieberman, 66 
A 812. 69 N J Law 341 

32. ND—Meyer Lumber Co v 
Trygstad. 134 NW 714, 22 ND 
668 

40 C J p 181 note 66 

SSL Mass —Cahill v Capen, 18 N E 
419. 147 Mass 493 

40 C J p 181 note 67 

34. Ind—McGrew v. McCaity, 78 
Ind 496 

40 C J p 177 note 6 

Proceedmgs to enforce liens- 
Consolidation see infra § 272 
Making other lienors parties see 
infra S 284 

36. Wash—Powell v Nolan. 67 
P 712, 27 Wash 818, reheard 68 
P 389, 27 Wash 818. 

40 C J p 177 note 7. 


36 Mass —De Vingo v Hall, 91 N 
E 890, 205 Mass 407 

40 C J p 177 note 8 

37. RI—Gurney v Walsham, 19 A 
323, 16 Rl 698 

40 C J p 181 note 68 

38. NT—^VThipple v Christian, 16 
Hun 321. affirmed 80 N Y 523 

39. Blass —^Weeks v Walcott, 16 
Gray 54 

40 C J p 181 note 70 

40. WVa—^Doss v Gulf Smokeless 
Coal Co. 136 SE 575. 102 WVa. 
470 

40 C J p 181 note 71. 

41. NT—Terwilliger V Wheeler, 81 
NTS 173, 81AppDiv 460 

40 C J p 181 note 72 

42. Ill—Hacken v Isenberg, 124 N 
E 806, 288 Ill 589 

Wash —McMullen v Croft, 164 P 
930, 96 Wash 276 

43. Neb—Tidball v Holyoke, 97 N 
W 1019, 70 Neb 726 

40 C J p 182 note 74 

44. Neb—Noll v Kcnneally, 66 N 
W 722, 37 Neb 879 
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Okl —Bryan v Orient Lumber &, Coal 
Co, 166 P 897, 65 Okl 370 

45. US —Phoenix Furniture Co v 
Put-in-Bay Hotel Co, C C Ohio, 66 
F 683 

40 C J p 182 note 76 
40L Colo —^Arkansas River, Land, 
Reservoir & Canal Co v Flinn. 33 
P 1006, 3 Colo App 381 
Ya—Boston v Chesapeake & O R 
Co, 76 Va 180 

47. Ind—^Farmers Loan & Trust Co 

V Canada & St L R Co, 26 NE 
784, 127 Ind 260, 11 L R A 740 

4B. Ind —Farmers Loan & Trust Co 

V Canada & St L R Go, supra 
49. Fla—^Pierson v Reinhardt, 133 

So 653, lOl Fla 1392, rehearing 
denied 136 So 260, 101 Fla 1392 
Rl—Oozpns Jons cited In Rhode 
Island Marble & Tile Co v Spear, 
143 A 777, 49 RI 441 
Tenn —^Brown v Brown & Co, 160 S. 

W2d 481. 26 Tenn App 609 
40 C J p 186 note 44. 

60. US —Lane v Gilbertson, CCA. 

Alaska, 160 F2d 211 
Alaska.—^Bloom v. McCluskey, 7 
Alaska 349. 
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as between the parties However, under a few 
statutes a failure to file within the prescribed period 
does not defeat the hen as ag’ainst the owner of the 
property,52 in the absence of an intervening encum¬ 
brance or transfer of the property,53 but operates 
merely to postpone it to the rights of purchasers 
without notice and the claims of third persons 
which have arisen since the expiration of such time 
and before the claim is actually filed,54 or to afford 
the owner protection with respect to payments made 
to the contractor after the expiration of such time 
and before the claim is filed 56 


Premature filing A lien claim or statement filed 
before the time when the filing thereof is authorized 
by the statute is ineffectual and unenforceable 56 
It has been held that the services for the rendering 
of whidi a hen is sought must have been rendered 
before the certificate is filed 57 However, some 
statutes expressly allow a filing before or during 
the performance of the contract or during the 
progress of the work, as discussed infra § 144 

Ftling within statutory period The claim may be 
filed at any time within the period limited therefor 
by the statute 5* A hen claimant has the whole of 


Ark —Sebastian Buildings & Loan 
Ass’n V Minten, 27 S W 2d 1011. 
181 Ark 700 

Cal—Progrress Lumber Co v Davis, 
17 P2d 106, 217 Cal 95—0 Ganahl 
Lumber Co v Thompson, 270 P 
965, 206 Cal 354—Baird v Havas, 
164 P 2 d 952. 72 Cal App 2d 620 
—Baird v Havas, 151 P2d 10, 
65 Cal App 2d 523—Stanislaus Lum¬ 
ber Co V Pike, 124 P 2d 190, 51 
Cal App 2d 64—Gross y Hazeltme, 
290 P. 673, 107 Cal App 446^Hurst 

V Bigelow, 277 P 497, 98 Cal App 
668 —^Hickman v Freiermuth, 132 
P 772, 21 Cal App 629 

Colo —^Tiger Placers Co v Fisher, 64 
P 2d 891, 98 Colo 221 
Del—Bethlehem Const Co y Chris¬ 
tiana Const Co, 144 A 830, 4 W 
WHarr 147 

DC—Harper y Galliher & Huguely, 
29 F 2d 452, 68 App D C 262, cer¬ 
tiorari denied Galliher & Huguely 

V Harper, 49 B Ct 186, 278 US 
657, 73 LEd 666 

Fla—Pierson v Reinhardt, 133 So 
553, 101 Fla 1392, rehearing denied 
136 So 250, 101 Fla 1392—Nobles 

V Hobbs. 133 So 558. lOl Fla 1383, 
amended on other grounds 135 So 
535 

Ga —Carter-Moss Lumber Co y 
Short, 18 SE2d 61, 66 GaApp 330 
—Chambers Lumber Co v Gilmer, 

5 SE2d 84, 60 GaApp 832 

Ill—United Cork Companies v Vol- 
land, 7 NE 2 d 301, 866 Ill 664 
Kan—Gooch y Wilcox, 11 P2d 743, 
136 Kan 683 

Kv—^Woods V Constantine, 289 SW. 
282. 217 Ky 195 

La—^Hartman-Salmen Co v White, 
128 So 716, 168 La 1067—Capital 
Building & Loan Ass'n v Carter, 
113 So 886 , 164 La 388—J J | 
Clarke Co y Petivan, 109 So 913, 
161 La 1096—Cook v Carter, 106 
So 704, 160 I a 88 —Hicks v Tate, 
App, 7 So 2a 737, followed in N O 
Nelson Co v Tate, 7 So 2 d 740— 
Markel y C W M. Const Co , App , 

6 So 2d 768 

Mass—^Peerless Unit Ventilation Co 
v D'Amore Const. Co, 186 NB 
280, 283 Mass 121. 


Neb —Parsons Con«^t Co v Gifford, 
262 NW 608, 129 Neb 617 
N J —^Weinberger v Goldstein, 161 A 
397, 106 NJEq 489—Home Build¬ 
ers' Realty & Mortgage Co v 
Schneider, 147 A 784. 105 NJEa 
326 

NY—^Thomson Wood Finishing Co 
V Matvienko. 267 NTS 836, 240 
App Div 910—Farabella v Porter, 
225 NTS 417, 130 Misc 680 
Ohio—^A. M Lewin Lumber Co v 
Hieatt, 43 N E 2d 508, 69 Ohio App 
263—Garrett y Lishawa, 172 N E 
845, 36 Ohio App 129—McKenzie 
i V Jacob, 27 Ohio N P ,N S , 67 
Okl —Pry V Long Bell Lumber Co , 
167 P 2d 654, 196 Okl 670—^Lewis y 
Red, 162 P2d 690, 194 Okl 432 
I Pa—Hamilton v Means, 38 A 2d 628, 

! 165 Pa Super 246—^Rozell v Dubin, 

Com PI, 40 Lack Jur 3—Keystone 
Lumber Co y Russo, Com PI, 89 
PittsbLegJ 416, 55 York LegRec 
98 

RI — Corpus Jcuis cited m Rhode 
Island Marble & Tile Co y Spear, 
143 A 777, 49 RI 441 
SD—^Big Sioux Lumber Co. v Mil¬ 
ler, 234 NW 31, 67 SD 606 
Tenn—^Bruwn v Brown & Co, 160 
S W 2d 431, 25 Tenn App 509 
Tex—^N>stel y. Gully, Civ App, 267 
SW 286 

Va —Coleman y Pearman, 165 S B 
371, 159 Va 72 

Wash —Brown y Mychel Co , 56 P 2d 
1020, 186 Wash 97—^Warming y 
Hargis, 294 P 248, 159 Wash 601 
—John Dower Lumber Co v Mc- 
Cammon, 250 P 107, 141 Wash 
381 

Wis —Carl Miller Lumber Co y. Fed¬ 
eral Home Development Co, 286 
NW 68 . 231 Wis 509. 122 ALR 
762—^Layne-Bowlor Chicago Co y 
Peshligo Paper Co, 217 NW 312, 
104 Wis 631 
40 C J p 186 note 45 
Purpose of statute Is to protect 
the diligent subcontractor if he acts 
within a specified time—Ideal Ce¬ 
ment Stone Co y Dohse, 16 NW2d 
151, 145 Neb 246 

XAm terminates on failure to file 
within required time—Larson y An¬ 
derson. 220 NW 498, 63 S D. 236—^ 
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Botsford Lumber Co v Schnver, 206 
NW 423, 49 SD 68 
After death of contractor 
The death of decorating contrac¬ 
tor ordering paints used in decorat¬ 
ing apartment building did not de¬ 
prive partnership furnishing paint 
of the right to file notice of lien — 
Shapiro v Gkilub, 13 NTS 2d 498 
61- Okl—^Bryan y Orient Lumber & 
Coal Co, 166 P 897, 65 Okl 370 
40 C J p 186 note 46 
52. Iowa—Crane Co v Westerman. 

8 N W 2d 412, 232 Iowa 1394 
40 C J p 186 note 47 
53- Iowa—Crane Co v Westerman, 
supra 

54. Iowa—Crane Co v Westerman, 
supra 

40 C J p 187 note 48 

55. Iowa —Cedar Rapids Sash & 
Door Co v Hembaugh, 168 NW 
270, 183 Iowa 1286 

40 C J p 187 note 49 
Effect of payments to contractor gen¬ 
erally see infra 5 251 

56. Ala —Corpus Jnxls dted In Gon 
Lumber Co v McMillan, 143 So 
173, 176, 225 Ala 303—Corpus Jtins 
quoted UL Snelling Lumber Co v 
Porter, 142 So 660, 561, 225 Ala 
164 

Moss—^Peerless Unit Ventilation Co 
y D'Amore Const Co, 186 NE 
280, 283 Moss 121 

Or—Birkemeier y Knobel. 40 P2d 
694, 149 Or 292 

Va—Coleman v Pearman, 165 SE 
371, 169 Va 72 
40 CJ p 187 note 53 

57- Conn—Marchettl y Sleeper, i23 
A 845, 100 Conn 339—^Booth v 
Von Beren, 73 A 776, 82 Conn 298 

58l Cal—^Ward v Crane, 60 P 839, 
118 Cal 676—Cowan y Herman, 
293 P 176. 109 Cal App 503—Bat- 
tersby v Shepeard, 265 P. 606, 89 
Cal App 756 

Fla—Pierson v Reinhardt, 133 So 
658, 101 Fla 1392, rehearing denied 
136 So 250, 101 Fla 1392 
Okl—Claude Ricker Lumber & Paint 
Co v Barger, 168 P 2d 1021, 196 
Okl 604. 
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the statutory period in which to file his lien,and 
the mere fact that he has postponed the filing of his 
hen until toward the end of the time limited for 
that purpose will not affect his statutory right,®® 
no matter what may have been the motive which 
prompted such delay on his part®i However, the 
right of a claimant to file his claim or affidavit at 
any time within the statutory period is restricted 
as against land registered under the Torrens Act 
and transferred to a 'bona fide purchaser within the 
statutory period,®2 and it is necessary, in order to 
preserve his rights as against a prospective purchas¬ 
er, to file what is known as a caveat giving notice 
to the prospective purchaser of a right to a lien.®® 

Filing before serving notice or statement The 
validity of a lien is not affected by the fact that 
the claim or certificate is filed before the service on 
the owner of the statement®^ or notice®® required 
by statute, where both the filing and the service are 
within the time limited therefor However, where 
the statute provides for service of notice of inten¬ 
tion on the owner a specified time before the filing 


of the lien, the hen may be filed only after such a 
notice has been served and the specified time has 
elapsed ®® 

EstoppeL The owner may be estopped by his 
acts or representations to take advantage of the fail¬ 
ure of a subcontractor to file his claim or notice of 
lien within the statutory period ,®^ but merely stand¬ 
ing by and permitting claimant to sleep on his rights 
does not estop the owner.®® 

b. As Determined by Status of Claimant 

The statutes sometimes flx difTerent periods for hling 
a claim of lien by different classes of claimants. 

Some statutes make no distinction whatever 
among lienholders as to the time within which the 
hen shall be filed ®® Other statutes, however, pre¬ 
scribe different periods for different classes of 
claimants 7® Such statutes generally distinguish 
between, and prescribe different periods for the fil¬ 
ing of the claims of, contractors and subcontrac¬ 
tors,or contractors and other claimants ^2 Un¬ 
der such statutes claimant may and must file his 


Va—Coleman v Pearman, 16G SE 
371, 169 Va 72 
40 C J p 188 note 58 

69. Cal —Battersby v Shepeard, 265 
P 606. 89 Cal App 756 
Neb—Bohn Sash & Door Co v Case, 
60 N W 676, 42 Neb 281 
‘■Wittala** as not beyond 
Filingr of contractor’s lien is 
*'within" time specified by statute 
when It does not extend beyond time 
specified —Battersby v Shepeard, 265 
P 506. 89 Cal App 756 

60. Neb—Bohn Sash & Door Co v 
Case, 60 NW 576. 42 Neb 281 

61. Neb—Bohn Sash & Door Co v. 
Case, supra 

6S. Ohio—Mizner v Paul. 29 Ohio 
CA 83 

Transfer of title as affecting lien 
generally see infra 5 243 

03L Ohio—Mizner v. Paul, supra 

Mich —Holliday v Mathewson, 
109 NW 669, 146 Mich 336 
Ohio—Phillips V Braham. 19 Ohio 
NP,NS, 229 

Furnishing statement to owner see 
supra S ISO 

65. Conn —Shattuck v. Beardsley, 
46 Conn 386 

Notice to owner see supra 9S 120- 
129 

66. Pa—Rich V Boguszinsky, 88 Pa. 
Super. 586 

67. Cal —Pence v Martin, 186 P. 
603. 48 Cal App 626 


Iowa —Cedar Rapids Sash & Door 
Co V Heinbaugh. 168 NW 270. 183 
Iowa 1236 

6 a Cal —Pence v Martin, 185 P 603, 
43 Cal App 626 

69. Utah—Eclipse Steam Mfg. Co 

V Nichols. 1 Utah 262 

7a Ala—Thornton v Vines, 106 So 
42, 213 Ala 646 

Nev—^Nellis v Johnson, 57 P2d 892, 
67 Nev 17 

Okl—Cameron v Speer, 68 P2d 810, 
180 Okl 209 

40 CJ p 188 notes 69-72 

71. Iowa—Crane Co v Westerman, 
8 NW2d 412, 232 Iowa 1394 

NM—Freidenbloom v Pecos Valley 
Lumber Co, 290 P 797, 86 NM 
164 

Wis—^Union Trust Co of Maryland 

V Rodeman, 264 N W 508, 220 Wis 
453 

40 C J p 188 note 70 

72. Ariz—Leeson v Bartol, 99 P 2d 
485, 65 Ariz 160 

Kan—^Byrnes v Forbes, 186 P 698, 
90 Kan 567 

Nev—^Nellis v Johnson, 67 P2d 892, 
67 Nev 17 

Or—^Drake Lumber Co v LindcLuist, 
170 P 2d 712, 179 Or 402—Anderson 

V Turpin, 142 P 2d 999, 172 Or 
420—^Bennett v Bruchou, 96 P2d 
762, 163 Or 176—Prouty Lumber & 
Box Co v McGuirk. 66 P 2d 481, 
156 Or 418, rehearing denied 68 P 
2d 473, 156 Or 418—Pacific Coast 
Steel Co V Uhrbrand & Leurick 
Const Co, 279 P 848, 130 Or. 226 
—Eastern & Western Lumber Co. v 
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Williams, 276 P 267, 129 Or 1— 
James A C Taat & Co v. Stryker, 
248 P 104, 117 Or 338 
Tex —Estacado Oil Co v Parker, 
Civ App , 36 S W 2d 1095 
Wyo —^Jordan v Natrona Lumber Co , 
76 P 2d 378, 62 Wyo 393 
40 C J p 188 note 71. 

Undlsolosed agency for owner 
Mechajiics’ lienor, notwithstanding 
at commencement of work it had sup¬ 
posed husband of woman construct¬ 
ing building was general contractor 
and it a subcontractor, was on sub¬ 
sequently discovering that husband 
was merely acting as agent of wife, 
entitled, as a contractor, to six 
months within which to file claim — 
Union Trust Co of Maryland v Rode¬ 
man, 264 NW. 508, 220 Wis 463 

In. LonlsisBa 

(1) Under an early statute the 
privileges of parties furnishing mate¬ 
rials to the owner erecting a build¬ 
ing without a contract had to be re¬ 
corded within a specified time from 
completion of the building or work 
thereon —Central Lumber Co v 
Schroeder, 111 So 644, 164 La 759— 
Capital Building & Loan Ass’n v 
Carter, 113 So 886 , 164 La 388— 
Greater New Orleans Homestead 
Ass’n V Korner, App, 144 So 607 

(2) Where there was a building 
contract, the materialman had to re¬ 
cord his lien within the specified time 
fiifter the owner’s registry of the ac¬ 
ceptance of the work or of the oon- 
tractor’s default, or recordation of 
the architect’s certificate of comple¬ 
tion.—Lieber v Levy, 116 So 394. 
166 La 949—Greater New Orleans 
Homestead Ass’n v Korner, supra 



§ 139 


MECHANICS^ LIENS 


57 C J S 


claim or statement within the period allowed for 
the class to which he belongs 

A person who has a contract directly with the 
owner or his agent to furnish materials or labor 
or both IS an original or principal contractor with¬ 
in the meaning of some of such statutes,this 
being so although the materialman furnishes the 
materials to the contractor,*^5 but one who merely 
furnishes material to be used in the construction of 
a building is a materialman, whether the material 
IS furnished direct to the owner or to another*^® 
Materialmen and laborers are not “original contrac¬ 
tors” within the meaning of other statutes, however, 
even though they contract directly with the own¬ 
er Under some statutes a subcontractor furnish¬ 
ing materials and labor under a contract with the 


principal contractor is treated as a principal con¬ 
tractor where the contract between the owner and 
the principal contractor is not filed as required*^® 
Under others, where the contractor abandons his 
contract, and the owner finishes the building in his 
own way on his own account and credit, and does 
not adopt the contract of the contractor or under¬ 
take to fulfill or complete it so as to become in effect 
substituted for the contractor, a subcontractor is 
obliged to file his hen within the prescribed time 
after the last furnishing of material to the contrac¬ 
tor.*^® 

A few statutes allow a longer period for filing as 
against the owner than as against other creditors, 
encumbrancers, or purchasers Also some stat¬ 
utes allow a longer period as against purchasers 


VS. Ala—Thornton v Vinea, 106 So 
42, 213 Ala 646 

Anz—^Leeson v Bartol, 99 P 2d 48B, 
55 Anz 160 

Colo—^Mortgage Brokerage Co v W 
B Barr Lumber Co, 16 P 2d 32, 
91 Colo 445—Western Blaterite 
Roofing Co V Fisher. 273 P 19. 
86 Colo 6 

Del—Pittman-Beiger Co v Parkin¬ 
son, 180 A 645, 7 WWHarr 105 

Ill—National Theater Supply Co v 
Blum, 276 Ill App 122 

Kan—Byrnes v Forbes. 135 P 598, 

90 Kan 657 

Neb—Parsons Const Co v Gifford, 
262 NW 508, 129 Neb 617 

Xq-ev—^Nellis v Johnson, 57 P 2d 392. 
57 Nev 17 

NM—Hot Springs Plumbing & Heat¬ 
ing Co V Wallace. 27 P 2d 984, 38 
NM 3 

Or—Drake Lumber Co v Lindquist, 
170 P 2d 712, 179 Or 402—^Ander¬ 
son V Turpin, 142 P 2d 999, 172 
Or 420—Bennett v Bruchou, 96 P 
2d 762, 163 Or 175—Prouty Lumber 
A Box Co V McGuirk, 66 P 2d 481. 
156 Or 418, rehearing denied 68 
P2d 473, 156 Or 418—Heacock 

Sash & Door Co v. Weatherford, 
294 P 844, 135 Or 153—Pacific 
Coast Steel Co v TJhrbrand & 
Leurick Const Co, 279 P 848, 130 
Or 225—Eastern & Western Lum¬ 
ber Co V Williams, 276 P 257, 129 
Or 1—James A C Tait & Co v 
Stryker, 243 P 104, 117 Or 838 

40 C J p 188 note 73 

74. Ala—Morris v Bessemer Lum¬ 
ber Co , 116 So 528, 217 Ala 441— 
Avondale Lumber Co v Hudson, 
106 So 803, 214 Ala 128 

Colo—Mortgage Brokerage Co v W 
B Barr Lumber Co, 16 P 2d 32, 

91 Colo 415—Platte Valley Lumber 
Co V Courtright, 197 P 235, 70 
Colo 57 

JDel—Breeding v Mclson, 143 A 23, 
4 WWHarr 9. 60 ALR 1252. 


Mo —J H Magill Lumber Co v 
Carter, App. 17 S W 2d 581 
N M —Hot Springs Plumbing & Heat¬ 
ing Co V Wallace. 27 P 2d 984, 38 
N M 3—Friedenbloom v Pecos Val¬ 
ley Lumber Co, 290 P 797, 35 N 
M 154 

Or—Drake Lumber Co v Lindquist, 
170 P2d 712, 179 Or 102—Barr 
V Lynch. 97 P2d 186. 163 Or 607 
—Shea V Graves, 19 P 2d 406, 142 
Or 503—Shea v Peters. 268 P 989, 
136 Or 76 

Wyo —Jordan v Natrona Lumber 
Co, 76 P 2d 378, 52 Wyo 393 
40 C J p 188 note 74 
Who 18 "contractor” within statutes 
conferring right to lien see supra 
9 90 

Contract may be verbal 
Tex—Oil Field Salvage Co v Simon, 
168 SW2d 848. 140 Tex 456 

Contract may be implied 
Wyo —Jordan v Natrona Lumber 
Co , 76 P 2d 378, 62 Wyo 393. 
Contract with contractor 
Lumber company, furnishing mate¬ 
rials used in construction of house 
under agreement with building con¬ 
tractor, was not original contractor 
within mechanics’ lien law, contrac¬ 
tor not being agent of house owner 
because of pi ovision in their con¬ 
tract that owner should pay for ma,- 
tenals—Prouty Lumber & Box Co 
V McGuirk, 66 P2d 481, 156 Or 418, 
rehearing denied 68 P 2d 473, 156 Or 
418 

Sourly worker 

Stonemason who was engaged on 
hourly basis to work for indefinite 
time under direction of owner of 
buildings, and was not employed to 
perform any distinct piece of work, 
was neither an original contractor 
nor a subcontractor within meaning 
of mechanics’ lien law—^Bennett v 
Bruchou. 96 P 2d 762, 163 Or 176 
Ownerfs subsidiary as agent , 

Mo—^National Plumbing Supply Go> 
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T Torretti, 175 SWld 947. 237 Uo. 
App 570 

Coutraots held with owner 

(1) Contract with conditional ven¬ 
dee in possession—E^eidenbloom v 
Pecos Valley Lumber Co , 290 P 797, 
35 NM 154 

(2) Conti act with lessee erecting 
building—^Hot Springs Plumbing & 
Heating Co v Wallace, 27 P2d 984, 
38 NM 8 

Contract held not with owner 
Del—^Pittman-Berger Co v Parkin¬ 
son. 180 A 645. 7 WWHarr 105 

75. Ala—Morns v Bessemer Lum¬ 
ber Co, 116 So 528, 217 Ala 441 

76. Or—^Drake Lumber Co v Lind¬ 
quist, 170 P2d 712, 179 Or 402— 
Heacock Sash & Door Co v 
Weatherford, 294 P 344, 135 Or 
168—Inman v Henderson, 46 P 
800, 29 Or 116 

Stonemason selling granite 

Stonemason, under no contract 
with owner to furmsh material and 
perform labor, who had in his pos¬ 
session some granite and stone 
which owner of buildings, on which 
mason performed labor on hourly 
basis, purchased during course of 
construction of the buildings, for 
use in the buildings, was as to such 
granite and stone a materialman 
within meaning of mechanics' lien 
law —Bennett v Bruchou, 96 P 2d 
762, 163 Or 175 

77- Cal—Schwartz v Knight, 16 P 
236, 74 Cal 432 
40 C J p 189 note 76 

78. Colo—^Western Elatente Roof- 
mg Co V Fisher, 278 P 19, 86 
Colo 5 

7^ Kan—Byrne v Forbes, 136 P 
598, 90 Kan 657 

80. Ill —^Hacken v Isenberg; 124 
NE 306, 288 111 689. 

40 C.J p 189 note 76. 
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with notice than as against purchasers without no¬ 
tice 

§ 140. -Before or after Certain Date in 

General 

The statutes determine the date from which the time 
for filing a notice or claim of lien is to be computed 

The statutes of different jurisdictions, and some¬ 
times the statutes of the same j'urisdiction, under 
changes or amendments thereof or in respect of 
different classes of claimants, fix different dates 
from which the period for filing the claim, notice, or 
statement is to be computed ^2 The date otherwise 
applicable continues to be applicable notwithstand¬ 
ing a transfer of the owner’s title during the mak¬ 
ing of the improvement, the doing of the work, or 
the furnishing of the material ,83 a filing within 
the statutory period after the transfer of title is 
neither authorized nor required 84 Also the date 
otherwise applicable controls notwithstanding a 


change in the personnel of the contracting firm 85 

When the date from which the period allowed for 
filing the lien claim is to run is established, the usual 
rules as to the computation of time govern.88 

§ 141. - Accrual or Maturity of Indebted¬ 

ness 

Under soma statutes the accrual of the indebtedness 
fixes the date from which the time for filing the notice 
or claim of lien is computed. 

Under some statutes the lien claim statement 
must be filed within a specified time after the in¬ 
debtedness sought to be secured by the lien has ac¬ 
crued or become due.87 filing before such time be¬ 
ing held ineffectual 88 Some courts hold that, as 
used in a statute requiring the lien to be filed with¬ 
in a certain time "after the indebtedness shall have 
accrued,” the quoted expression means within such 
time after the work is finished,89 the last labor is 


Owner a# ‘‘creditor, enonmbrancer, 

or xmrcliMer'* 

Ill—National Theater Supply Co v 

Blum. 276 IllApp 122 

81. N C —Raeford Lumber Co v 

Rockflah Trading: Co. 79 SE 627. 

163 NC 814 

82. Knowledgre of prior statutee 

In construing statute it must be 
SLssumed that legislature, at time of 
enacting mechanics' lien act had 
complete knowledge of prior statute 
passed to protect parties furnishing 
materials and doing labor after su¬ 
preme court's decision that building 
contractor purchasing lumber as he 
needed it made new contract at every 
purchase and that law barred filing 
of his claim for purchases over six 
months old —McCrady-Rodgers Co 
V NenofC, 39 A 2d 260. 166 Fa Super 
6«5 

rrom date of last charge 

(1) Under some statutes time 
runs from the date of the last charge 
for the materials or labor furnished 
—Carl Miller Lumber Co v Federal 
Home Development Co. 236 NW 68, 
231 Wis 609, 122 ALR 752 

(2) The time when claimant is¬ 
sued a credit order for unused ma¬ 
terials returned, for which claim¬ 
ant made a trucking charge, is not 
the date of the last charge, where 
claimant was under no obligation to 
take back any of the unused mate¬ 
rials —Carl Miller Lumber Co v 
Federal Home Development Co. su¬ 
pra 

(8) Fact that the last item of ma¬ 
terial furnished and incorporated in 
a building under the original con¬ 
tract was paid for in cash was held 
not to take such item out of such 


reauirement—^Usiak v Kubiak, 226 
NW 168, 198 Wis 600 
83 Ind—Conlee v Clark, 42 NE 
762. 14 IndApp 206. 66 Am S R 
298 

Mass—Gale v. Blaikie. 126 Mass 
274 

40 C J p 189 note 82 
Effect of transfer of title on lien 
generally see infra 5 243 

8^ Mo—^Williams v Chicago, S F 
& C R Co, 20 SW 631, 112 Mo 
463, 34 Am S R 403 
40 C J p 189 note 88 

85. Mo—Miller v Hoffman. 26 Mo 
App 199 

40 C J p 189 note 64 

86. Fa—Rich v. Bogruszinsky. 88 
Pa Super 686 

40 C J p 187 note 62 
CompntatioiL from date or event 
Date on which last material was 
furnished must be excluded in de¬ 
termining whether mechanics' lien 
claim was filed within requisite time 
—^Warshaw v De Mayo. 160 A 214, 
8 NJMisc 869. 

Month 

The term "month" as used in the 
statutes relating to the filing of 
claims for mechanics’ liens means a 
calendar month—^Rich v Boguszin- 
sky. 88 Fa Super 586—Lillo Bros 
Co V Fayette Coal Go, 36 Pa Co 72 
Sunday 

(1) In accordance with general 
rules, if the last day for filing the 
claim falls on a Sunday, filing on 
the Monday following is in time — 
Warshaw v De Mayo. 160 A 214, 
8 NJMisc 369 

(2) Under a statute providing that 
the "time within which an act is tc 
be done, shall be computed by ex¬ 
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eluding the first day and including 
the last. If the last day be Sunday, 
it shall be excluded." when the time 
prescribed for filing expires on Sun¬ 
day, the lien is insufficient unless 
filed on the Saturday preceding — 
Patrick V Faulke, 46 Mo 312 

87. Ala—Qorr Lumber Co v Mc¬ 
Millan, 143 So 173, 226 Ala 303 
—Snelling Lumber Co ▼ Porter, 
142 So 660, 226 Ala 164—Wofford 
Bond & Mortgage Co v Adams, 
183 So 254, 222 Ala 527—Morns 

V Bessemer Lumber Co. 116 So 
528. 217 Ala 441 

Tex—Ball v Davis, 18 SW2d 1063, 
118 Tex 634—^Keystone Pipe & 
Supply Co V Wright, Civ App , 37 
SW2d 227—Nystel v Gully. Civ 
App, 257 SW 28'6 
Wyo —Mawson-Pctei son Lumber Co 

V Sprinkle, 140 P 2d 688, 60 Wyo 

334, 147 ALR 1089—Joi dan v 

Natrona Lumber Co, 75 P2d 378. 
62 Wyo 393 

40 C J p 189 note 86 
Filing contract within specified pe¬ 
riod after accrual of indebtedness 
see supra S 22 

Subsequent agreement to extend 
time for payment as extending 
time for filing see infra S 148 
Partial invalidity 

Filing of account did not give lien 
as to so much of account as accrued 
more than required time before fil¬ 
ing—^Ball V Davis, 18 SW.2d 1063. 
118 Tex 534 

88. Ala—Snelling Lumber Co v. 
Porter, 142 So 560, 226 Ala 164. 

39. Mo—General Fire Extinguisher 
Co v Schwartz Bros Commission 
Co, 66 SW 818, 165 Mo 171— 
Rodefeld v Winklemann„ 136 S W. 
4. 166 Mo App 130 
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performed,®® or the last material is furnished® ^ or 
installed in the premises,®® rather than when the 
debt is due,®® although it has also been held by such 
courts that, where materials are furnished by a per¬ 
son not contracting directly with the owner, the 
question is when the indebtedness accrues against 
the building,®^ and that it so accrues when the ma¬ 
terial is placed m the building,®® rather than when 
It IS sold and delivered to the contractor or sub¬ 
contractor ®® 

Other courts hold that the indebtedness accrues 
within the meaning of such a statute when it comes 
to maturity so as to be due and payable®^ under the 
contract,®® and that, where credit is given, the pe¬ 
riod runs from the time when the credit expires ®® 
Under a contract for payment in installments con¬ 
taining an acceleration clause, default in payment 
under such clause does not mature the entire debt 
so as to start the time running for the filing of the 
lieni unless the claimant elects so to treat the de¬ 
fault by declaring the entire debt to be due ® Some 
statutes provide that, when material is furnished, 
the indebtedness shall be deemed to have accrued 
at the date of the last delivery of such material® 
unless there is an agreement to pay for such ma¬ 


terial at a specified time * 

Filing before money payable According to some 
authorities the claim or statement should not be 
filed before the money claimed is due and payable,® 
but according to other authorities the claim may be 
filed when the money becomes due, although by the 
terms of the contract it is not payable until some 
time thereafter ® 

§ 142. - Completion of Building or Im¬ 

provement 
a In general 

b What constitutes or is equivalent to 
completion 

a. In General 

Under some statutes the completion of the building 
or improvement fixes the date from which time to file the 
notice or claim of lien is to be computed. 

In a number of jurisdictions the statutes provide, 
or at times have provided, at least in certain cases 
or in respect of certain classes of claimants, for the 
filing of the claim or statement within a specified 
period of time after the completion of the building, 
structure, or improvement'^ Some statutes name 


80. Mo —Bolen Coal Co ▼ Hyan. 
48 MoApp 612 

81. Wyo—Big Horn Lumber Co v 
Davis. 84 P 900, 14 Wvo 455, 7 
Ann Cas 940, rehearing denied 85 
P 1048, 14 Wyo 455 

40 C J p 189 note 89 
88. Mo—^Harry Cooper Supply Co 
V Gillioz, App, 107 S W 2d 798 

83. Mo—General Fire Fxtmguisher 
Co V Schwartz Bros Commibsion 
Co, «5 SW 318. 166 Mo 171— 
Bolen Goal Co v Ryan, 48 Mo App 
612 

40 C J p 189 note 90 

84. Mo—U S Water Co v Sunny 
Slope Realty Co, 133 SW 371. 162 
Mo App 300 

40 C J p 189 note 91 
85 Mo —Benning v Farmers’ Bank, 
App, 190 SW 983—U S Watei 
Co V Sunny Slope Realty Co, 133 
SW 371, 152 MoApp 300 
3EEaterlai funushed before approval 
Where plumbing installation of 
subcontractor was not approved by 
architect until Anal items were add¬ 
ed, mateiialman furnishing materi¬ 
als used by subcontractor for such 
installation could file lien statement 
within requiied time after installa¬ 
tion of final Items —Harry Cooper 
Supply Co v Rolla Nat Bldg Co, 
MoApp, 66 SW2d 591 

96. Mo—U S W'ater Co v Sunny 
Slope Realty Co, 133 SW. 371, 152 
Mo App 300. ^ 


97. Ala—Thornton v Vines, 106 So 
42, 213 Ala 646 

Tex—^ICeystone Pipe & Supply Co v 
Wright, Civ App. 37 SW2d 227 
40 C J p 190 note 94 
^ter delivery of ruatenals 

Time runs from the date the debt 
accrues and is payable under the 
contract, although materials are de¬ 
livered subsequent thereto—^Wofford 
Bond & Mortgage Co v Adams. 133 
So 254, 222 Ala. 527 

98. Ala—Gorr Lumber Co v Mc¬ 
Millan, 143 So 173, 225 Ala 303 

99. Ala—Hagan v Riddle Co, 96 
So 8'63, 209 Ala 606 

40 C J p 190 note 95 
1. Ala—Gorr Lumber Co v McMil¬ 
lan, 143 So 173, 225 Ala 303 
BeasozL for role 

The acceleration of the maturity 
of the debt by reason of an acceler¬ 
ation clause IS not intended to con¬ 
fer a right on the debtor to change 
his unconditional contract by his 
own default —Gorr Lumber Co v 
McMillan, supza 

8. Ala—Gorr Lumber Co v. Mc¬ 
Millan, supra 

3. Tex—^Keystone Pipe & Supply 
Co V. Wright, Civ App , 37 S W 2d 
227 

40 C J p 190 note 96 

4. Tex —^Keystone Pipe & Supply 
Co V Wnght, supra^—Electra First 
Nat Bank v. Federal Supply Co, 
Civ App, 260 SW 881. 
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Payment on delivery 

Indebtedness for materials fur¬ 
nished under agreement for cash 
payment as delivered, on presenta¬ 
tion of approved bills, was held to 
have accrued on delivery and pres¬ 
entation of bills, this being a speci¬ 
fied time within the meaning of the 
statute —^Kellam v Hardin, Tex 
Com App, 285 SW 611. 

5. Mass —Girouard v Jasper, 106 
NE 849, 219 Mass 318 

40 C J p 190 note 98 

6. Cal—Battersby v Shepeard, 265 
P 506, 89 Gal App 756 

Mich—Saginaw Lumber Co v Wil¬ 
kinson, 254 NW 240, 266 Mich 
661—Knowlton v Gibbons, 178 N 
W 63. 210 Mich 647—Smalley v 
Ashland Brown-Stone Co, 72 N W 
29, 114 Mich 104 

N T —Ringle v Wallis Iron Works, 
21 NYS 757, 4 Misc 15, affirmed 
28 NYS 107, 76 Hun 449 
40 C J p 190 note 99 

7. Ariz—^Lesson v Bartol, 99 P 2d 
485, 55 Ariz 485—Morgan v O’Mal¬ 
ley Lumber Co, 7 P 2d 252, 89 
Ariz 400 

Cal—Reinhart Lumber & Planing 
Mill Co V Hladik, App. 269 P 363 
—^Hickman v Freiermuth, 132 P 
772, 21 Cal App 629 
Colo—^Park Lane Properties v Fish¬ 
er, 5 P 2d 577. 89 Colo 591 
Del—Bethlehem Const Co v. Ghns- 
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the completion of the building as an alternative 
date from which the period may be computed, at 
least as to certain claimants,s other dates mentioned 
m the same statutes being the completion or per¬ 
formance of the labor or the furnishing of the ma¬ 
terials, or the cessation of work or the furnishing 
of materials, as discussed infra § 144. 

Some courts have held, where the statute requires 
the claim to be filed within a certain time after com¬ 
pletion of the building, that a filing before the build¬ 
ing IS completed is premature and confers no rights® 
unless the contract is for the construction only of a 
portion of the building and such portion has been 
completed but other courts have taken a contrary 
view At any rate, where the statute allows mere¬ 
ly a certain period after the doing of the work or 
the furnishing of the materials, the completion of 
the entire building is not a prerequisite to the right 
of a person to file his hen claimi® unless his contract 
is not performed until then Where a lien claim¬ 
ant of a particular class is required to file his hen 
within a limited time after the completion of his 
contract, he must do so, as discussed infra § 144 b, 
even though the building is not completely 

On the other hand, where the statute makes the 
completion of the building the time from which the 
period for filing the notice of hen runs, a notice 
filed within such period after such completion is in 
time, although more than the period allowed has 


elapsed since claimant completed his work;i5 and 
this is so although the statute fixes the ccxnpletion 
or performance of the work as an alternative time 
from which the period is to be computed Under 
such a statute, however, the hen may be filed With¬ 
in the required time after the furnishing of the la¬ 
bor or materials although before substantial com¬ 
pletion of the building.17 

b. What Constitutes or Is Equivalent to Com¬ 
pletion 

(1) In general 

(2) Abandonment or cessation of work 

generally 

(3) Acceptance or occupation of build¬ 

ing 

(4) Notice of completion 
(1) In General 

Completion of a building which starts the period for 
filing the notice or claim of lien running may be either 
actual or constructive. 

When a building is completed within the mean¬ 
ing of the statute is a question to be determined in 
view of the circumstances of each case The 
parties may by mutual consent make the completion 
of the building depend on any lawful event that may 
suit their purposes The completion of the build¬ 
ing or improvement, within the meaning of the stat¬ 
utes under consideration, may be either actual®® 


tlana Const Co, 144 A 830, 4 W 
WHarr 147 
40 C J p 190 note 1 
Furohasera and encnxnbraiLcaTa 
Statute requinns claim to be filed 
within specified peiiod after comple¬ 
tion of building: does not mean that 
claim must be filed within time spec¬ 
ified after completion of work only 
to protect lien claimant agramst pur¬ 
chasers and encumbrancers who be¬ 
come such after expiration of the 
period—Brown v Brown & Co, WO 
SW2d 431, 25 Tenn App 609 
Time fixed in lien notice 
Materialmen's lien claimants were 
held bound by statements in notices 
respecting date building was com¬ 
pleted—Morgan v O'Malley Lumber 
Co. 7 P 2d 252, 39 Anz 400 

8. Colo —Park Lane Properties v 
Bisher, 5 P 2d 577, 89 Colo 691 
40 GJ p 190 note 2 
Snbcontmotors, matezlalmen, and la¬ 
borers 

Or—Prouty Lumber & Box Co v 
McOuirk, 66 P 2d 481, W6 Or 418. 
rehearing denied 68 P 2d 473, 156 
Or 418—Heacock Sash & Door Co 
V Weatherford, 294 P 344, 135 
Or 158—Eastern & Western Lum¬ 
ber Co v Williams, 276 P. 257, 129 


Or 1—^Nicolai-Neppach Co v 
Poore, 261 P 268, 120 Or 163— 
James A C Tait & Co v Stryker, 
243 P 104, 117 Or 338 

9. Cal —Gross v Hazeltine, 290 P 
678, 107 Cal App 446 

40 C J p 190 note 5 
Strict oonstmction 
Strict construction does not re¬ 
quire unreasonable construction of 
mechanic's lien statute, as prohibit¬ 
ing filing of statement until actual 
completion of building long after dis¬ 
continuance of work by claimant — 
Bethlehem Const Co v Christiana 
Const Co, 144 A 830, 4 WWHarr, 
Del, 147 

10. Del —^Malone v Zielian, 40 A 
944, 15 Del 285 

40 C J p 191 note 6 

11. Anz—Arizona Eastern R Co v 
Globe Hardware Co, 129 P 1104. 
14 Anz 397 

40 G J p 191 note 7. 
la. Minn—Lamoreaux v Andersch. 
150 NW 908. 128 Minn 261, LR 
A1915D 204 

Pa —Guilfoyle v MacIntyre, 11 

Montg Co 12 

13. Minn—Lamoreaux v Andersch, 
150 NW 908, 128 Minn 261, LR 
A1916D 204 


14. Cal —Pacific Mut L Ins Co 
V Fisher, 39 P 758, 106 Cal 224 

40 C J p 191 note 12 

15. Or—Bennett v Bruchou. 96 P. 
2d 762. 163 Or 175 

40 C J p 191 note 14 

16b Colo—Park Lane Propeities v 
Fisher, 6 P 2d 577, 89 Colo 691 

17. Or—^Dement v. Eastes, 264 P. 
348, 124 Or 170 

18: Hawaii —^Lucas v Hustace, 21 
Hawaii 119, AnnCasl915C 1186 

NM—Corpus Jons quoted u Alli¬ 
son V Schuler, 36 P 2d 519, 520, 88 
NM 606 

40 C J p 191 note 16 

Additional work or materials after 
completion, as extending time for 
filing see infra § 149 

18. Tenn—^Harrison v Knafle, 161 
SW 1003, 128 Tenn 329 

20. Cal—Baird v Havas, 164 P 2d 
952, 72 Cal App 2d 620 

40 C J p 191 note 18 

Actual or constructive completion 
where notice of completion not 
filed see infra subdivision b (4) of 
this section 
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or constructive,*! a constructive completion arising 
from facts which are declared by statute to be 
equivalent to completion ** There is also a con¬ 
structive completion of the building where perform¬ 
ance of the contract is rendered impossible through 
no fault of the contractor,as in a case where a 
receiver is appointed for the owner of the prop¬ 
erty *4 The time for filing the claim runs from 
such a constructive completion although work is 
thereafter resumed on the building *5 

A building may be deemed completed, with refer¬ 
ence to the time for filing hen claims or statements, 
when it IS substantially completed,*6 notwithstand¬ 
ing trivial imperfections*7 or omissions,** but it 
IS not completed while work of considerable value 
and importance remains to be done,** although the 
unfinished part constitutes a mere convenience and 
the building may be used without it 

Estoppel of owner If the owner intentionally 
leads the lien claimant to believe that the building 
IS not completed, and the lien claimant relies on the 


representations, the owner is estopped to assert the 
earlier completion of the building*! 

(2) Abandonment or Cessation of Work 
Generally 

Permanent abandonment of the work on a building la 
generally deemed a completion of the building, aome- 
timea by reason of expreaa proviaion of the statute, for the 
purpose of fixing the time for hling a claim of lien. 

The permanent abandonment of work on a build¬ 
ing IS deemed a completion of the building for the 
purpose of fixing the time for filing a claim of 
hen,** provided the time of abandonment can be 
fixed,** if, under some statutes, the abandonment is 
through fault of the owner and without fault of 
the lien claimant *^ It has been held that, where a 
contractor abandons his contract after having done 
work thereon, subcontractors and materialmen must 
file their claims within the required time thereafter 
and cannot wait until the work is completed by the 
owner or under a new contract with another con¬ 
tractor ** In order to constitute an abandonment 
within the rule there must be a conclusion or inten- 


81. Cal —Baird v Havas, supra— 
Baird v Havas. 151 P 2d 10. 65 Cal 
App 2d 523—Stanislaus Lumber 

Co V Pike, 124 P 2d 190, B1 Cal 
App 2d 64—Nevada County Lum¬ 
ber Co V Jamss, 78 P2d 200, 25 
Cal App 2d 579—Shumway v Wool- 
wine, 257 P 898, 84 Cal App 220 
40 C J p 191 note 19 
88. Cal —Shumway v Woolwine, 
supra 

40 C J p 191 note 20 [a] 

CMiLveyanoa of rniAmsTied bmldingr 
unfit for occupancy was held not 
completion thereof —Farmers' Life 
Ins Co Y Connor, 257 P 260, 82 
Colo 81 

83. Del —Bethlehem Const Co v 
Chnstinna Const Go, 144 A 830, 
4WWHarr 117 

84. Del —Bethlehem Const Co v 
Christiana Const Co, supra 
Contractor's lernoraiLca of appomt- 

maiLt has been held no excuse for his 
failure to file the claim within the 
required time after the appointment 
—Bethlehem Const Co v Chn&tiaiia 
Const Co, supra 

85. Cal—Baird v Havas, 164 P 2d 
962, 72 Cal App 2d 520—Stanislaus 
Lumber Co v Pike. 124 P 2d 190, 
51 Cal App 2d 54 

86. Cal—Grettenbergr v Collman, 5 
P2d 911, 119 Cal App 7—Shumway 
V Woolwine, 257 P 898, 84 Cal 
App 220 

NM—^Allison v Schuler, 36 P2d 619, 
38 NM 506 
40 C.J p 191 note 21 
37. Cal —Hammond Lumber Co v 
Barth Inv Corporation, 2b2 P 31. 


202 Cal 606—Grettenbergr v Coll¬ 
man, 6 P2d 944, 119 Cal App 7 
Colo—Boise-Payette Lumber Co v 
Longwedel, 295 P 791, 88 Colo 
233 

40 C J p 191 note 22 
Imperfections as wholly preventing 
fllingr of lien see supra S 96 
Liberal constnijctioxi 

Requirement that trivial imper¬ 
fection in work should not prevent 
fllingr lien must be liberally con¬ 
strued in favor of lien claimant — 
Hammond Lumber Co v Barth Inv 
Corporation, 262 P 31, 202 Cal 606 
What coxLstltiLtes 

(1) “Trivial imperfections," with 
respect to time for filing lien, axe 
those of nature not preventing con¬ 
tractor's recovery for substantial 
performance—^Hammond Lumber Co 
V Barth Inv Corporation, supra 

(2) Substantial work required to 
obtain inspector's certificate was held 
not mere “trivial imperfection"— 
Hammond Lumber Co v Barth Inv 
Corporation, 262 P 29, 202 Cal 601 
28. Colo—Boise-Payette Lumber Co 

v Longwedel, 295 P 791, 88 Colo 
233 

40 C J p 192 note 23 
89. US —^Arctic Lumber Co v Bor¬ 
den. Alaska, 211 F 50, 127 CCA 
486, certiorari denied 35 SCt 209, 
236 US 704, 59 LFd 433 
40 C J p 192 note 24 

30. Cal —Coss V MacDonough, 44 
P 325, 111 Cal 662 

40 C J p 192 note 25 

31. Cal —Baird v Havas, 164 P 2d 
952. 72 Cal App 2d 620 
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32. Del —CorpiLB June cited In 
Bethlehem Const Co v Christiana 
Const Co, 144 A 830, 831, 4 WW 
Harr 147 

D C —Corpns Jnns quoted u Harper 
v Galliher & Huguely, 29 F2d 452, 
453, 68 App D C 252, certiorari de¬ 
nied Galhher & Huguely v Harper, 
49 set 185, 278 US 657, 73 LEd 
565 

N M —Corpus JtLXis cited in Albu¬ 
querque Lumber Co v Montevista 
Co, 38 P2d 77, 82, 39 NM 6 

Or—^Bennett v Bruchou, 96 P 2d 762, 
163 Or 175—Drake v Riley, 9 
P2d 130, 139 Or 172—Block v 
Love, 1 P2d 588, 136 Or 685— 
James A C Tait & Co v Stryker, 
243 P 104, 117 Or 338 

40 C J p 192 note 27 

Abandonment of contract see infra 
S 144 b 

Cessation of labor 
By claimant see infia § 144 a 
In connection with nrceptance or 
occupation of building see* in¬ 
fra subdivision b (3) of this 
section 

Notice of completion see infra sub¬ 
division b (4) of this section 

33. Del —Bethlehem Const Co v 
Christiana Const Co, 144 A 830, 
4 WWHarr 147 

34. N M —^Albuquerque Lumber Co 
V Montevista Co, 38 P 2d 77, 39 
NM 6 

35. DC —Harper v Galliher & 
Huguely, 29 F 2d 452, 58 App DC 
252, certiorari denied Galliher & 
Huguely. 49 S.Ct 185, 278 U S 667. 
73 L Ed 665. 
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tion by the participants to cease operations,36 per¬ 
manently or indefinitely,37 to the knowledge of the 
lien claimant 38 A mere temporary suspension m 
the doing of the work or the furnishing of materials 
is not such an abandonment as will start the time 
running in which claimant must file his notice 39 

The statutes of a few states expressly provide 
that cessation fiom labor for a specified time shall 
be deemed equivalent to a completion ^6 The com¬ 
pletion arising from facts bringing the case within 
such a statute is constructive ,41 the statute does 
not apply to a cessation of labor resulting from ac¬ 
tual completion ^2 Jn order to bring a case within 
such a statute there must be a cessation of labor43 
for the time specified in the statute 

(3) Acceptance or Occupation of Building 

Acceptance of the building, or occupation and use 
thereof, by the owner are equivalent to completion under 
some of the statutes fixing the time for filing a hen 
claim. 


Under some statutes the occupation or use of the 
building by the owner is deemed equivalent to, or 
conclusive evidence of, completion,*^ at least m the 
case of contractors,*® in order to have this ef¬ 
fect the occupation must be open, entire, and ex¬ 
clusive,*^ and of such a character as to be incon¬ 
sistent with a continuance by the contractor in the 
completion of his contract *3 In order to be equiv¬ 
alent to completion, within the meaning of some of 
the statutes, the occupation by the owner of the 
building must be accompanied by a cessation of la¬ 
bor thereon,*® the statutory period is not started 
running by the occupation or use by the owner of 
the building or improvement while work thereon 
is still in progress®® or by the taking possession of 
the building by the owner, not for the purpose of 
occupying or using it, but for the purpose of com¬ 
pleting the work abandoned by the contractor.61 

Acceptance of building Sometimes,®® but not 


36. Or—^Block v Love, 1 P 2d 688, 
136 Or 685—Pacific Coast Steel 
Go V Uhrbrand & Leurick Const 
Co. 279 P 848, 130 Or 225—Stark- 
Davis Co V. Fellows, 277 P 110, 
129 Or 281. 64 ALR 271—East¬ 
ern & Western Lumber Co v Wil¬ 
liams, 276 P 257, 129 Or 1 

37. Or—Block v Love, 1 P 2d 588, 
186 Or 685—Pacific Coast Steel 
Co V Uhrbrand & Leurick Const 
Co. 279 P 848, 130 Or 226—Stark- 
Davis Co V Fellows, 277 P 110, 
129 Or 281, 64 ALR 271—East¬ 
ern & Western Lumber Co v Wil¬ 
liams, 276 P 257, 129 Or 1 

ITew oontract by ownar 

Owner, contracting for construc¬ 
tion after original contractors* sus¬ 
pension, did not abandon building 
and start running of time for filing 
mechanic’s lien—^Pacific Coast Steel 
Co V Uhl brand & Leurick Const 
Co, 279 P 848, 180 Or 226 

38. Or—Block v Love, 1 P 2d 588, 
136 Or 685 

Cessation of labor without dlsolos- 
Ing Intention to abandon to lien 
claimant was held not permanent 
abandonment of construction — 
Stark-Davis Co v Follows, 277 P 
no, 129 Or 281, 64 ALR 271 
Actual or oonstractive knowledge 
IS necessary —^Paoiflc Coast Steel Co 
V Uhrbrand & Leunck Const Co, 
279 P 848, 130 Or 225 

39. NM—^Allison v Schuler, 36 P 
2d 619, 88 NM 506—Hot Springs 
Plumbing & Heating Co v Wal¬ 
lace. 27 P2d 984, 88 NM 8 

Work done as fast as possible 
Suspension of plumbing work for 
three months was held not abandon¬ 
ment of undertaking, so as to stBirt 


time within which claim must be 
filed for work done prior to suspen¬ 
sion. where work was done as fast 
as progress in construction of build¬ 
ing permitted—^Hot Springs Plumb¬ 
ing & Heating Co v Wallace, supra 

40. Cal—Baird v Havas, 161 P 2d 
10, 65 Cal App 2d 623—Stanislaus 
Lumber Co v Pike, 124 P2d 190, 
61 Cal App 2d 64—^Remington v 
Mulholland. 6 P2d 667, 118 Cal 
App 479 

Colo—Boise-Pavette Lumber Co v 
Longwedel, 296 P 791, 88 Colo 
233 

40 C J p 192 note 28 
Statute starts running on cessa¬ 
tion of work for the specified pe¬ 
riod in the same manner as after 
actual completion of the building — 
Stanislaus Lumber Go v Pike, 124 
P 2d 190, 51 Cal App 2d 64 

41. Cal—Pence v Martin 185 P 

603, 43 Cal App 626—Mott v 

Wright, 184 P 617, 43 Cal App 
21 

42. Cal—Mott V Wright, supra 

43. Colo—Joralmon v MePhee, 71 
P 419, 31 Colo 26 

40 C J p 192 note 31 

44. Cal—Marchant v. Hayes, 62 P 
164, 120 Cal 137 

40 C J p 192 note 32 

46. Cal—Orlandi v Gray, 58 P 16, 
126 Cal 372—Shumway v Wool- 
wine. 267 P 898. 84 Cal App 220 

46b Colo—^Platte Valley Lumber Co 
V Courtright, 197 P 235, 70 Colo 
67 

40 C J p 192 note 34 

47. Cal—Orlandi v Gray, 68 P 16, 
125 Cal 372—^Willamette Steam 
Mills Lumbering & Mfg Co v 
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Los Angeles College Co, 29 P 629, 
91 Cal 229 

48. Cal—Orlandi v. Gray, 58 P 15, 
126 Cal 372 

49. XA California 

(1) Occupancy or use by the own¬ 
er or his agent to constitute comple¬ 
tion must be accompanied by a ces¬ 
sation of labor—^Nevada County 
Lumber Co v Janiss, 78 P2d 200, 
26 Cal App 2d 579 

(2) Where, after occupation of a 
building by a tenant, the sewer sys¬ 
tem failed to work, necessitating 
the removal and replacement of de¬ 
fective materials, the building was 
held not to have been completed 
until after such replacement —^Ne¬ 
vada County Lumber Co v Janiss. 
supra 

(3) The cessation of labor need 
not continue for any particular time 
—^Baird v Havas, 164 P 2d 952, 72 
Cal App 2d 520 

(4) Cessation for a specified time 
was required under an earlier stat¬ 
ute —Sunset Lumber Co v Bachel- 
der, 140 P 85, 167 Cal 612, Ann Cas 
1916B 664—40 C J p 192 note 37 [a] 

50. Cal —Farnham v California 

Safe Deposit & Trust Co, 96 P 
788. 8 Cal App 266 

40 C J. p 192 note 38 

51. Cal—C Ganahl Lumber Co v 
Weinsveig, 117 P 954, 16 Cal App 
687 

52. Col —Trimlett v. De Coursey, 
161 P 390, 28 Cal App 90 

Mo—Bewick v Price, 154 SW 876, 
169 Mo App 51 
40 C J p 192 note 40, 
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always,58 the statutory period is computed from the 
date when the building is accepted by the owner. 
An owner’s refusal to make a certain payment un¬ 
der the contract until the contractor had settled 
with all lien claimants has been held not a con¬ 
temporaneous construction as to the date of accept¬ 
ance of the building 54 Under some of the stat¬ 
utes an absolute cessation of labor for a specified 
period of time must accompany the acceptance of 
the building by the owner m order to constitute a 
completion 55 

(4) Notice of Completion 

Under some statutes a notice of completion filed by 
the owner within a specified time after completion of the 
building or cessation of labor constitutes completion for 
the purpose of computing the time for filing the notice 
or claim of lien. A longer period to file the lien is per¬ 
mitted on failure of the owner to hie the notice of com¬ 
pletion. 

Some statutes provide that the owner shall, with¬ 
in a specified number of days after the completion 
of the building or improvement®^ or after the cessa¬ 
tion of labor thereon for a specified period,®? file 
for record in a specified county office a notice stat¬ 
ing the date of such completion or cessation Such 
statutes provide that tiie filing of the notice shall be 


deemed equivalent to a completion,58 and that, 
where the notice is ^not filed, claimants shall file 
their claims of hen within a specified period, longer 
than is otherwise permissible, after the completion 
of the building or improvement 59 In order to be 
effective, the notice of completion must comply 
with the provision of the statute 5® 

§ 143. - Commencement of Work or of 

Furnishing Material 

Under some statutes the claim of lien must be hied 
Within a specified time after the commencement of the 
work or the furnishing of the materials. 

Under at least one statute, the lien claim must 
be filed within a specified time from the commence¬ 
ment of the work or the commencement of fur¬ 
nishing the materials 5^ 

§ 144. - Completion, Abandonment, or 

Cessation of Contract, Work, or 
Furnishing of Materials 

a Completion or cessation of work or 
furnishing of materials 
b Completion or abandonment of con¬ 
tract 

c. Entire or separate contracts 


Sn.bcon.tvaotor'a Usa 

Ohio —McKenzie v JaxiOb, 27 Ohio 
NP.NS, 57 

53. Colo—Lichty v Houston Lium- 
ber Co. 88 P 846, 39 Colo 63. 

40 C J p 193 note 41 

64. Cal—Hammond Lumber Co v 
Yeager. 197 P HI. 186 Gal 355 

56. Cal—Baird v Havas. 1*64 P.2d 
952, 72 Cal App 2d 620 

40 C J. p 192 note 40 [a] 

56. Cal —Baird v Ocequeda, 67 P. 
2d 1056, 8 Cal 2d 700—^Hammond 
Lumber Co v Barth Inv Corpora¬ 
tion, 262 P 31, 202 cal 606—Baird 
V Havas, 164 P 2d 952. 72 Cal App 
2d 620—Baird v Havas, 161 F 2d 
10, 66 Cal App 2d 623—Stanislaus 
Lumber Co v Pike, 124 P 2d 190, 
61 Cal App 2d 64 

40 C J p 193 note 44 

Notice of completion of contract see 
infra S 144 b 

57. Cal—Baird v Ocequeda^ 67 P 
2d 1055. 8 Cal 2d 700—^Hammond 
Lumber Co v Barth Inv Corpo¬ 
ration, 262 P 31. 202 Cal 606— 
Robison V Mitchel, 114 P 984. 159 
Cal 581 

68. Cal—C Ganahl Lumber Co v 
Thompson, 270 P 965, 206 Cal 364 
—Stanislaus Lumber Co v Pike, 
134 P2d 190, 51 Cal App 2d 64— 
Los Angeles City School Dist of 
Los Angeles County v Tucker, 
App. 279 P 491 

40 C J. P 193 note 46. i 


Time begtna to run from the filing 
of the notice of completion—Rein¬ 
hart Lumber & Planing Mill Co v 
Hladik, Cal App. 259 P 363 

59. Cal—Baird v Ocequeda. 67 P 
2d 1065, 8 Cal 2d 700—C Ganahl 
Lumber Co v Thompson, 270 P 
966, 205 Cal 854—Hammond Lum¬ 
ber Co v Barth Inv Corporation, 
262 P 31, 202 Cal 606—Band v 
Havas, 164 P2d 962, 72 Cal App 
2d 620—Baird v Havas, 161 P 2d 
10, 66 Cal App 2d 523—Stanislaus 
Lumber Co v Pike, 1*24 P 2d 190. 
61 Cal App 2d 54—Nevada County 
Lumber Co v Janiss, 78 P 2d 200, 
25 Cal App 2d 579—Gross v Hazel- 
tine. 290 P 673, 107 Cal App 446 
40 C J p 193 note 47 

What oonstitutos oompletmn 

(1) Completion may be actual or 
constructive—^Baird v Havas, 164 
F2d 952, 72 Gal App 2d 620—40 C 
J p 193 note 47 [a] (1). (2) 

(2) Occupancy by the owner or 
his agent accompanied by a cessation 
of labor, or acceptance plus a cessa¬ 
tion of labor for thirty-day period 
constitutes completion —Baird v Ha¬ 
vas, supra—^Nevada County Lumber 
Co V Janiss, 78 P 2d 200, 25 Cal 
App 2d 579—10 C J. p 193 note 47 [a] 
(4). (6) 

(3) So does cessation of labor for 
a specified number of days—Baird 
V Havas, 151 P>3d 10, 65 Cal App 2d 
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538—Stanislaus Lumber Co v Pike, 
124 P2d 190, 61 Cal App 2d 54 

(4) Owner’s secret acceptance of 
uncompleted building from contrac¬ 
tor does not constitute completion as 
to materialman claiming lien—TT«m- 
mond Lumber Co v Barth Inv Cor¬ 
poration, 262 P 31, 202 Cal 606 

Effect of temporary smipanBloa 

Where construction work is sus¬ 
pended and later resumed, material¬ 
man has specified time from final 
completion for filing lien, where own¬ 
er fails to file notice of completion 
—^Hammond Lumber Co v Barth 
Inv Corporation, supra 

60l Cal—G Ganahl Lumber Co v 
Thompson, 270 P 966, 205 Cal 864 

DesignatioiL of owmeza 

Notice of completion describing 
property, giving owner's address, 
with verification that named person 
was one of the owners was held suf¬ 
ficient, even though property was 
owned by husband and wife in joint 
tenancy —Progrre&s Lumber Go v. 
Davis, 17 P2d 105. 217 Cal 96. 

Tardy lUmg 

Owner’s notice of completion tar¬ 
dily filed 18 not equivalent of comple¬ 
tion —C Ganahl Lumber Go v 
Thompson, 270 P. 965, 206 Gal 864. 

61. RI—Murphy v Guistl, 48 A 
944, 22 RI 588—Gurney v Walsh- 
am, 19 A. 823, 16 RI 698. 
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a. CompletiozL or CessatioiL of Work or Fomisli- 
mg of Materials 

(1) In general 

(2) What constitutes furnishing last 

material or labor 

(1) In General 

Under many statutes the period for filing the claim 
of Hen runs from the completion or cessation of the work 
or furnishing of the materials, or from the date when the 
last Item of work or materials is done, performed, or 
furnished 


Under numerous statutory provisions, varying 
somewhat in phraseology, but not in effect, the stat¬ 
utory period for filing acclaim, notice, or statement 
of a hen is computed, at least in respect of particu¬ 
lar classes of claimants, from the completion®^ or 
cessation®® of the work, labor, or furnishing of the 
materials, or from the date when the last item of 
work, labor, or materials is done, performed, or 
furnished ®* Where the last item in a hen state¬ 
ment IS not proved, the claim is nevertheless valid 


68. Cok) —^TiRer Placers Co v Piah- 
er, B4 P2d 891. 98 Colo 221—West¬ 
ern Elatente Roofing- Co v Fisher, 
273 P 19, 85 Colo 5 
pia—Pierson v Reinhardt. 183 So 
653, 101 F1& 1892, rehearing de¬ 
nied 186 So 250, 101 Fla 1392 
m^National Theater Supply Co v 
Blum. 276 IllApp 122 
La—A Stef Lumber Co v Matting¬ 
ly, 122 So 893, 168 La 645—Clarke 
Co ▼ Bourgeois & Duvigneaud, 6 
LaApp 358 

Or—Drake Lumber Co v Lindquist, 
170 P2d 712, 179 Or 402—^Ander¬ 
sen V Turpin 142 P 2d 999, 172 Or 
420—Prouty Lumber & Bo-« Co y 
McGuirk 66 P 2d 481, 166 Or 418. 
rehearing denied 68 P2d 473, 156 
Or 418—^Nicolai-Neppach Co v 
Poore, 251 P 268 120 Or 163 
40 CJ p 193 note 60 
Additional work or materials as ex¬ 
tending period see infra § 149 

Substantlfil com'ole(tlo& 

Ill —Alexander Hendry Co v Mooar, 
242 Ill App 516 
Test of -work 

Notice of intention to hold me¬ 
chanic's lien filed -within required 
time after test of work and mate¬ 
rials, required by owner before pay¬ 
ment, was held timely —Clarage v 
Palace Theater Co^ioration, 151 NE 
629, 84 Ind App 506 

63. Cal —^Davis v Bortveit, 16 P 2d 
327, 127 Cal App 676 
Mass—Peerless Unit Ventilation Co 
V D'Amore Const Co, 186 NE 
280 283 Mass 121 

Or —^Andersen v Turpin, 142 P 2d 
999, 172 Or 420—Prouty Lumber & 
Box Co V McGuirk, 66 P 2d 481, 
166 Or 418, rehearing denied 68 
P 2d 473, 156 Or 418—Nicolai-Nep- 
pach Co V Poore, 261 P. 268, 120 
Or 163 

W Va —Bailey Lumber Co v General 
Const Co, 183 SE 135, 101 WVa 
667 

40 C J p 198 note 51 
Statement must follow cessation, 
not precede it—^Peerless Unit Venti¬ 
lation Co V DAmore Const Co, 186 
NE 280, 283 Mass 121 
Work mtarmpted by credltoxs 
Filing of materialman's lien with¬ 
in five days after interruption of 
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work by creditors was held in time 
—^Nicolai-Neppach Co v Poore, 251 
P 268, 120 Or 163 

06. Ark —Sebastian Building & Loan 
Ass’n V Minten, 27 S W 2d 1011, 
181 Ark 700—Georgia State Say 
Asa'n y Marrs, 9 SW2d 785, 178 
Ark 18—^Whitener y Punfoy, 6 
SW2d 724, 177 Ark 39—Planters' 
Cotton Oil Co V Galoway, 280 S 
W 999. 170 Ark 712 
Ga—Crane Co v Hirsch, 7 S E 2d 83, 
61 GaApp 682—Chambers Lumber 
Co \ Gilmer, 5 SE2d 84. 60 Ga 
App 832 

Ill —United Cork Cos v Volland, 7 
NE2d 301, 865 Ill 564 
Iowa—Crane Co v Westerman, 8 N 
W 2d 412, 232 Iowa 1394 
Kan—Gooch y Wilcox, 11 P 2d 748, 
135 Kan 683 

Ky —Siler y Corbin Building & Sup¬ 
ply Co, 176 SW2d 250. 296 Ky 
122—Mingo Lime & Lumber Co v 
Stanley. 79 SW2d 4. 257 Ky 687 
Mich—^Mielis V Everts, 249 NW 
875. 264 Mich 863 

Neb—Davidson v Shields, 263 NW 
490, 129 Neb 877—Parsons Const 
Co V Gifford, 263 NW 608, 129 
Neb 617 

NJ—Rubmo y Tranor, 152 A 647, 
8 NJMisr 815-Home Builders’ 
Realty & Mortgage Co v Schnei¬ 
der, 147 A 784, 105 N J Eq 326 
NT—Farabella v Porter, 226 N.TS 
417, 130 Misc 680 

Ohio —^A M Lewin Lumber Co v 
Hieatt. 43 NE2d 508. 69 Ohio App 
253—Garrett v Li&hawa, 172 NE 
845, 36 Ohio App 129—^A M Lewin 
Lumber Co v Gutman, 171 NE 
842, 34 Ohio App 458 
Okl —y Long Bell Lumber Co. 

167 P2d 631, 196 Okl 670—Camer¬ 
on y Speer, 68 P 2d 810. 180 Okl 
209—Wass V Vickery, 13 P 2d 142, 

168 Okl 227—Norman v Hearne & 
Tittle. 292 P 332, 145 Okl 217 

Or—Prouty Lumber & Box Co v 
McGuirk, 66 P2d 481, 166 Or 418, 
rehearing denied 68 P 2d 478, 166 
Or 418—^Nicolai-Neppach Co. v 
Poore, 251 F 268, 120 Or 163 
S D —Big Sioux Lumber Co v Mil¬ 
ler, 281 NW 31, 67 SD 506—Barry 
V G L Wood Farm Mortgage Co, 
211 NW. 68S, 60 SD 662 
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Wash—Warming v Hargis, 294 P 
248, 169 Wash 601 
Wis —^Layne-Bowler Chicago Co v 
Peshtigo Paper Co, 217 NW 312, 
194 Wis 631 
40 C J p 194 note 52 
Accrual of indebtedness on perform¬ 
ance or furnishing of last item 
see supra 5 141 

Absaxioe of contract or recordation 

(1) Under some statutes, where 
the owner or his agent undertakes 
the work of construction, improve¬ 
ment, or repair for the account of 
the owner, for which no contract has 
been entered into or recorded, the 
claim for a lien by anyone furnish¬ 
ing services or material or perform¬ 
ing labor on the lob must be record¬ 
ed within a specified time after the 
last delivery of all the materials, 
or last performance of all services 
or labor done, to complete the job, 
and, if so recorded, is sufficient — 
H R Hayes Lumber Co y H M 
Jones Drilling Co. 148 So 899, 177 
La ,626—Bell v Lieber. 135 So 871, 
169 La 731—Hortman-Salmen Co y 
White, 123 So 715, 168 La 1067— 
Hicks V. Tate, La App, 7 So 2d 737, 
followed in N O Nelson Co v Tate, 
7 So 2d 740—^Rex Electric Co v 
Glonoso 140 So 236, 19 LaApp 712, 
—Cox V Rockhold, 128 So 702, 14 
LaApp 170—Shrevepoit Long Leaf 
Lumber Co v Spurlock, 120 So 126, 
9 LaApp 224 

(2) Filing as provided by this stat¬ 
ute was held necessary where the 
contract involved was verbal —Hicks 
v Tate, La App. 7 So 2d 737, fol¬ 
lowed in N O Nelson Co v Tate, 7 
So 2d 740 

(3) Thereunder, last labor per¬ 
formed or material furnished refers 
to that performed or furnished by 
anyone to complete the work on the 
building, not necessarily to the last 
labor performed or materials fur¬ 
nished by claimant—^National Home¬ 
stead Ass'n V Graham. 147 So 348, 
176 Leu 1062 

(4) Lien for material used In re¬ 
pairing roof, filed within sixty days 
after last delivery of material which 
was necessary to complete repair job 
was held valid as against contention 
that such material was for patching 
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if the statement is filed within the specified time aft¬ 
er the last Item stated and proved but, where 
only the last item was furnished within the statu¬ 
tory penod before the filing, the whole proceeding 
must fail unless the right to recover for that item 
under the lien as filed can be sustained 

(2) What Constitutes Furnishing Last Ma¬ 
terial or Labor 

As a general rule, the last materials are furnished, so 
as to start the statutory period running for filing a claim 
of lien, on the date of the last actual delivery on the 
premises or at some point where title to the materials 
passes from the seller to the purchaser The last work 
or labor performed is the last work or labor performed 
to complete the building contract. 

The last materials are furnished, within the 
meaning of the statutes under consideration, so as 
to start the running of the statutory period for fil¬ 
ing the claim, on the date of the last actual deliv- 
ery®7 on the premises,®^ or near the place where 
the building is to be constructed,®® or at some point 
where the title to the material passes from the sell¬ 
er to the purchaser 70 While in some,7i although 
not other,72 cases it is held that the statutory period 
may be computed from the last delivery of materials 
only when such materials are used in the building, 
where the last material furnished is so used, ordi¬ 
narily the period is not to be computed from the 
time of such use,7 3 but, under special circumstances, 


the rule may be otherwise 74 The time for filing the 
statement will not be computed from the date of 
the order for the materials,75 but rather, it has been 
held, from the date on which the material was fur¬ 
nished, as shown by the invoice to the owner 7® 

Where materials are sent from a distance, it has 
been held that the date of their arrival at their des¬ 
tination and receipt by the person to whom they are 
furnished is the date on which they are furnished 77 
Where the contract of sale calls for a delivery free 
on board of cars at a designated place, it has been 
held that the statutory period begins to run from 
the date when material is so loaded on board the 
cars ,78 but there is authority to the contrary 79 

The last work or labor performed which starts 
the statutory period running is the last work or la¬ 
bor performed in good faith to complete the build¬ 
ing contract®® It has been held that, where the 
contract is regarded as completed, or where the 
contract is terminated by reason of abandonment 
or cancellation, the last labor performed is that per¬ 
formed on or prior to the completion or termination 
of the contract ®i 

b. Completion or Abandonment of Contract 

(1) In general 

(2) What constitutes; premature filing 

(3) Delay in completion 


defects in origrinal completed Job — 
Taylor-Seidenback Co v Miller, La 
App, 158 So 842 

(5) Under a plumbing or electrical 
installation contract requiring the 
installations to be in working condi¬ 
tion, work done after final tests, in¬ 
cluding coriection of defects, neces- 
saxy to put the electric or plumbing 
system in operation, was held to con- 
slilute the last performance of serv¬ 
ice or labor within the statute — 
Electric Co v Glorioso, 140 So 236 
19 La App 712—Cox v Rockhold, 128 
So 702. 14 LaApp 170 

(6) Where governmental inspection 
and approval of the work done and 
materials furnished are necessary, 
the lost delivery of materials or per¬ 
formance of labor has been held not 
to occur until after such inspection 
and appxoval—Shreveport Long Leaf 
Lumber Co v Spurlock, 120 So 126, 
9 La App 224 

(7) Where he does the work, the 
owner is the conti actor, and the 
work IS completed and accepted when 
last material is furnished and last 
labor IS performed—^National Home¬ 
stead Ass’n V Graham, supra 

(8) However, it has also been held 
that last labor is done and last serv¬ 
ice or material is furnished befoxe 


building is considered or treated as 
completed —^Hortman-Salmon Co v 
While, 123 So 716, 168 La 1067 

65. Minn —Lundell v Ahlman, 64 N 
W 936, 63 Mmn 57 

66. Pa —Miller v Heath, 22 Pa 
Super 313 

67. La—Clarke Co v Bourgeois & 
Duvigneaud, 5 La App 358 

Okl—Corpus Jans oited m Norman 
V Heame & Tittle, 292 P 332, 334, 
145 Okl 217 
40 CJ p 194 note 66 
Additional materials as extending 
time iu file see infra 5 149 
eSL Mich —Smalley v Gearing, 79 N 
W 1114, 121 Mich 190, rehearing 
denied 80 NW 797, 121 Mich 190 
40 C J p 194 note 67 
39. Ark—^Van Hjuten Lumber Co v 
Planters’ Nat Bank, 262 SW 614, 
159 Ark 535 

70- Ind—Poster Lumber Co v Sig¬ 
ma Chi Chapter House, 97 N E 801, 
49 Ind App 528 

71- Okl—^P T Walton Lumber Co 
Cox, 116 P 798, 29 Okl 237 

40 C J p 194 note 60 
Necessity of use of material gen¬ 
erally see supra § 43 
73- Iowa—Page v Grant, 103 NW 
124, 127 Iowa 249 
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Minn —John Paul Lumber Co v 
Hormel, 63 N W 718, 61 Mmn 303 

40 C J p 194 note 61 

73- Ark—^Van Houten Lumber Co 
V Planters’ Nat Bank, 252 SW 
614, 159 Ark 535 

Ind —Poster Lumber Co v Sigma 
Chi Chapter House, 97 N E 801, 49 
Ind App 628 

74. Neb—Marble v Jones & Magee 
Lumber Co, 28 NW 309, 19 Neb 
732 

40 C J p 194 note 63 

75. Kan —Greppelt v Middle West 
Stone Co, 136 P 573, 90 Kan 639 

7& Kan —Geppelt v Middle West 
Stone Co, supra 

77. Neb—Buchanan v Selden, 61 N. 
W 732, 43 Neb 559 

40 C J p 195 note 66 

78. Mont—McEwen v Union Bank 
& Trust Co, 90 P 369, 36 Mont 
470 

40 CJ p 195 note 67. 

79. Okl—Crane Co v Naylor, 172 
P 956, 70 Okl 75 

80. Mich—Mielis v Everts, 249 N 
W 876, 264 Mich 363 

81. Qkl—Norman v Hearne & Tit¬ 
tle, 292 P 382, 145 OkL 217. 
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(1) In General 

Under some statutes the notice or claim of lien must 
be filed within a specified time after completion of the 
contract. 

In some jurisdictions the statutes expressly pro¬ 
vide, or at times have provided, at least in respect 
of certain classes of claimants, such as contractors 
and subcontractors, for the filing of the claim, no¬ 
tice, or statement within a specified period after the 
completion of the contract 82 Thereunder, the lien 
may be filed at any time after completion of the 
contract and until expiration of the time specified 83 
It has been held that the contract referred to in 
the statutes under consideration is the contract be¬ 
tween the owner and the original contractor 84 In 
other jurisdictions it is a general rule that, where 
work is done or materials furnished under a con¬ 
tract, the period does not begin to run until the con¬ 
tract IS performed,85 unless the contract is aban¬ 
doned, terminated, or canceled by the other party, 
in which case the claim may be filed at once88 and 
may and should be filed within the statutory period 
computed from the date of the abandonment, ter¬ 
mination, or cancellation 87 However, it has been 
held that the statutory period cannot be computed 
from the date of the termination of the contract 
where the last work was done or the last material 
was furnished prior to such date 88 

(2) What Constitutes, Premature Filing 
(a) In general 


(b) Approval or acceptance of work, 
notice of completion 

(a) In general 

The question when a contract was completed is to 
be determined by ascertaining the conditions of the con¬ 
tract, the conduct of the parties with respect thereto, and 
the surrounding facts and circumstances. 

The question when a contract was completed is 
to be determined by ascertaining the conditions of 
the contract,89 the conduct of the parties with re¬ 
spect thereto,®® and the surrounding facts and cir¬ 
cumstances 81 In general, final completion of the 
contract dates from the time the last work demand¬ 
ed by the terms of the contract was done at the 
owner’s request,82 or from the completion of the 
building under contract 83 While the time for filing 
does not begin to run until the date of the comple¬ 
tion of the entire contract,84 it may start to run on 
substantial completion ,85 where the contract is 
substantially completed and full performance in 
minor details is dispensed with* by the party to 
whom It IS due86 or is attributable to his failure to 
do what the contract requires of him,87 a lien claim 
filed thereafter is not premature. 

Where the parties agree to consider the work 
completed, although certain finishing touches are 
not then put on it, the period for filing a hen claim 
runs from that time and not from actual comple- 
tion.88 It has been held that a lien will not be de¬ 
feated by the fact that claimant, acting in good 


82. Cal—^Battersby v Shepeard, 266 
P 506, 89 CalApp 756 

Or —^Birkemeier v Knobel, 40 P 2d 
694, 149 Or 292—Shea v. Graves, 
19 P 2d 406, 142 Or 603 
Pa—^Hamilton v Means, 38 A 2d 528, 
166 Pa Super 245 
40 C J p 195 note 69 
Wliat oonfitltutM "oontxact” 

Word “contract,” within statute, 
means agreement or undertaking, and 
not legally enforceable agreement — 
Hot Springs Plumbing & Heating Co 
V Wallace, 27 P 2d 984, 88 N M 3 
Alteratioiii or new conBtmction 

Generally, in order to form a “new 
structure”, there must be such 
change m external appearance and 
mam mass of building as will result 
in and indicate newness of construc¬ 
tion—Duplex Electric Co v Simona, 
Bnttain & English, 172 A 159, 113 
Pa Super 163—Zussman v Yeagle, 
Pa Com PI, 58 MontgCo 262 

83. Cal—^Battersby V Shepeard, 265 
P 606, 89 CalApp 766. 

84. Cal—^Irwin v Silva, 180 P 861, 
40 CalApp 135 

40 C J p 196 note 76 

85i Wis —-FlndorfC v Fuller & John¬ 


son Mfg Co, 248 NW 766, 212 
Wis 365 

40 C J p 196 note 71 

86. Minn—Lamoreaux v Andersch, 
160 NW 908, 128 Minn 261, L.RA 
1915D 204 

40 C J p 196 note 72 

87. Wash—John Dower Lumber Co 
V McCammon. 250 P 107, 141 
Wash 381 

40 C J p 195 note 73 
Beoeivership 

(1) Receivership of an owner cor¬ 
poration does not necessarily start 
running of the period for filing a 
statement—^Ulmer v Portage Const 
& Finance Co, 26 Ohio N P ,N S , 257 

(2) However, if completion of the 
contract is prevented by the appoint¬ 
ment of a receiver for the owner, a 
claim filed within the statutory pe¬ 
riod after such appointment is in 
time —Feick v Stephens, Ohio, 250 F 
185, 162 CCA 821, certiorari denied 
39 set 8, 248 US 562, 63 LEd 422 

8& Del—^Voightmann v Wilming¬ 
ton Trust Bldg Corp. 78 A 920, 23 
Del 265 

89. Idaho —Gem State Lumber Co v 
Witty, 217 P 1027, 87 Idaho 489 
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90. Idaho—Gem State Lumber Co 

V Witty, supra 

91. Idaho—Gem State Lumber Co 

V Witty, supra 

98. Or—Shea v Graves, 19 P 2d 
406, 142 Or 503 

Pa—Eisenberg v Wolf, 86 Pa Super 
169 

93. Pa—^Houser v. Matsinger, 166 A 
738, 102 Pa Super 192 

94. NT —Watts-Campbell Co v 
Tuengling, 26 N E 1060. 125 NT 1 

40 C J p 196 note 85 

96. Or—Birkemeier v Knobel, 40 P 
2d 694, 149 Or 292 
40 C J p 196 note 86 
Additional work or materials to com¬ 
plete contract as extending period 
see infra 5 149 
What constitutes 
Or—^Birkemeier v Knobel, supra 

96. Pa—Stewart v. McQuaide, 48 
Pa 191 

40 C J p 196 note 87 

97. NT —^McMechan v Baker, 11 N 
T S 781, distinguished Foster v 
Schneider, 2 NTS 876, 60 Hun 
151 

98. Va—^Franklin St Church ▼. Da¬ 
vis, 7 S E 246, 86 Va 193. 
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contract rather than a severable one A like rule 
IS applicable where all the work or items furnished 
are parts of one continuous and connected transac- 
tion,S3 or of a continuous and running account.®^ 

In order that the requisite continuity may exist it 
IS not necessary that all the work or materials 
should be ordered at one time,3^ that the amount of 


work or quantity of materials should be determined 
at the time of the first order,3® or that the prices 
should be then agreed on, 37 or the time of payment 
fixed 38 Except in some jurisdictions,®® it is sufiS- 
cient if the last item of labor or materials is fur¬ 
nished in pursuance of a mere general arrangement 
to furnish labor or materials for a particular build¬ 
ing or improvement,or, according to the deci- 


ard Lumber Co of Pine Bluff v 
Wilson, 296 SW 27, 173 Ark 1024 
Colo—Smith V Stroehle Machinery 
& Supply Co, 126 P2d 341, 109 
Colo 460 

Kan—Coipuji Jnxis cited la South¬ 
western Electrical Co v Hu§rhea, 
80 P 2d 114, 116, 139 Kan 89 
Ky—Will B Miller Co v Laval, 140 
S W 2d 376, 283 Ky 55 
Mich —^Neely v International Com 
Products Corporation, 205 NW 06, 
232 Mich 81 

NY—^Boyle v Paolini Cafeteria & 
Restaurant, 222 N Y S 19, 220 App 
Div 482 

Ohio—J & P Hang Co v Fountain 
Square Bldg, 187 NE 872, 46 Ohio 
App 157 

Okl —Clark v Oklahoma Electric Co , 
288 P 935, 114 Okl 21 
Or—Spaeth v Becktell, 41 P 2d 1064, 
160 Or 111, 97 ALR 771 
Wis—Wamke v Braaach, 289 NW 
598, 238 Wis 398—>Usiak v Kubiak, 
225 N W 168, 198 WiS 600 
40 C J p 198 note 30 

Chaaga of plans of gin plant by 
substituting oil engine for electric, 
requiring an oil engine house, was 
held not to change contract for ma¬ 
terials, so as to bar materialman’s 
lien claim filed within required time 
after last materials were furnished 
for the house—^Planters' Colton Oil 
Co V Galoway, 280 SW. 999. 170 Ark 
712 

Iiapsa of tuna 

(1) Mere lapse of time between 
Items of work and material is not 
conclusive that all were not under 
one contract 

Mich—^Washtenaw Lumber Co v 
Belding, 208 NW. 152, 233 Mich 
608 

Mont—^Bartholomew v James, 246 
P 771, 76 Mont 869 

(2) Where no time is specified for 
completion of the contract, fsuit that 
the work was performed and mate¬ 
rials furnished at great intervals is 
no ground for disallowance of the 
lien if the delays were not fraudu¬ 
lent with a -view to extending the 
time for filing the lien —Rose v 
O’Reilly, 241 P 124, 138 Wash 18 

l^ast nncoutroveited item 
One agxccing to furnish contrac¬ 
tor all material required must file 
lien statement withm time limited 
after delivery of last unconlrovex ted 


Item —Cleary v Siemers-Marshall 
Electric Co, Mo App, 296 S W 448 
Ckmtraots held not divisible or sev¬ 
erable 

Wis—^Findorff v Fuller & Johnson 
Mfg Co, 248 NW 766, 212 Wis 
365 

40 CJ p 198 note 30 [e] 

32. Ky —Will B Miller Co v Laval. 

140 S W 2d 376, 283 Ky 55 
La—Cox V Rockhold, 128 So 702, 
14 La App 170 
40 C J p 198 note 30 [b] 

Materials furnished for use In dif¬ 
ferent structures come within rule 
Ark —McCann v Dyke, 60 S W 2d 918, 
187 Ark 507 

Or —Nicolai-Neppach Co v Poore, 
251 P 268, 120 Or 168 

33ta Ala—^Wofford Bond & Mortgage 
Co V Adams, 133 So 264, 222 Ala 
527 

Colo —^Mellor v Valentine, 3 Colo 
255 

Kan—Southwestern Electrical Co v 
Hughes, 30 P 2d 114, 139 Kan 89 
Mont—^Bartholomew v James, 246 
P 771, 76 Mont 369 
NY—^Boyle v Faolini Cafeteria & 
Restauiant, 222 N Y S 19, 220 App 
Div 482 

Okl—Consolidated Cut Stone Co v 
Seidenbach, 75 P2d 442. 181 Okl 
578 

Or—Spaeth v Becktell, 41 P 2d 1064, 
160 Or 111, 97 ALR 771 
Pa—McCrady-Rodgers Co v Nenoff, 
39 A 2d 260, 155 Pa Super 665 
40 C J p 199 note 31 
The last work wldch sets the time 
nuinlng must be part of the work in¬ 
cluded in the claim—^Peerless Unit 
Ventilation Co v D'Amore Const Co , 
186 NE 280, 283 Mass 121 

34. Ark—Arkansas Foundry Co v 
American Portland Cement Co, 76 
S W 2d 387, 189 Ark 779—Geisreiter 
V Standard Lumber Co, 63 S W 2d 
847, 187 Ark 898—McCann v Dyke, 
60 S W 2d 918, 187 Ark 607—Twist 
v Roane, 294 SW 62, 174 Ark 36 
Colo—Smith V Stroehle Machinery 
Co, 126 P 2d 341, 109 Colo 460 
Ga—Chambers Lumber Co v Gil¬ 
mer, 5 SE2d 84, 60 GaApp 882 
Mont—^Bartholomew v James, 246 
P 771 76 Mont 859 
Okl—^Mid-Co Pipe & Supply Co v 
Central Torpedo Co, 260 P. 768, 
127 Okl 273 
40 C J p 199 note 32. 
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Xiast Item nmst be llenable 
The time for filing lien for mate¬ 
rials cannot be computed from date 
of last item In claimant’s account 
unless such item was subject of a 
lien—Mawson-Peterson Lumber Co 
v Sprinkle, 140 P 2d 588, 59 Wyo 834, 
147 ALR 1089 

85^ Ark—Twist v Roane, 294 SW 
62, 174 Ark 35 

N M —^Hot Springs Plumbing & Heat¬ 
ing Co V Wallace, 27 P 2d 984, 38 
NM 3 

Okl —Consolidated Cut Stone Co v. 
Seidenbach, 75 P 2d 442, 181 Okl 
578—Chickasha Cotton Oil Co v 
Standard Lumber Co, 62 P 2d 816 
175 Okl 16—Clark v Oklahoma 
Electric Co, 288 P 936, 144 Okl 
21—Mid-Co Pipe & Supply Co v. 
Central Torpedo Co, 260 P 768, 127 
Okl 278—Sherbondy v Tulsa Boil¬ 
er & Mach Co. 226 P 664, 99 Okl 
214 

Or—Corpus June quoted la Spaeth 
V Becktell, 41 P 2d 1064, 1066, 150 
Or 111, 97 ALR 771 
Pa—^McCrady-Rodgers Co v Nenoff, 
39 A 2d 260. 155 Pa Super 655 
40 C J p 200 note 33 

36. Or—Corpus Juris quoted la 
Spaeth V Becktell, 41 P 2d 1064. 
1066, 160 Or 111, 97 A L R 771 

40 C J p 200 note 34 

37. Or —Corpus June quoted la 
Spaeth V Becktell, 41 P 2d 1064, 
1066, 160 Or 111, 97 ALR 771 

40 C J p 200 note 36 
3a Ind—Patton v Matter, 62 NE 
173, 21 Ind App 277 
Or—Corpus Juris quoted la Spaeth 
v Becktell, 41 P 2d 1064, 1065, 160 
Or 111, 97 ALR 771 
30. Ala—Lane & Bodley Co v. 
Jones, 79 Ala 156 

40l us —^Redman v Murray W. 

Sales Co, CCAMich, 266 F 272. 
40 C J p 200 note 38 
Same general purpose 
Where materials, even though or¬ 
dered at different times, are furnished 
to be used for same general purpose, 
and form an entire whole, furnishing 
of materials will be considered a 
single contract or transaction and 
lien filed within statutory time after 
furnishing last item will relate back 
to first purchase and cover all mate¬ 
rials furnished 

Okl —Chickasha Cotton Oil Co v. 
Standard Lumber Co, 52 P2d 816, 
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sions on the question, an agieement,^! understand¬ 
ing, ^2 or reasonable expectation^^ that further la¬ 
bor or materials may or will be required and fur¬ 
nished 

(2) Separate Contracts 

As a general rule, separate and independent con¬ 
tracts capnnot be tacked together to enlarge the time for 
filing a lien for work done or materials furnished under 
either. 

Where labor or materials are furnished under 
separate contracts, the contracts cannot be tacked 
together so as to enlarge the time for filing a lien 
for what was done or furnished under either, 
but a lien must be filed for what was done or fur¬ 
nished under each contract within the statutory pe¬ 


riod after its completion This is true, even 
though the contracts are between the same parties^® 
or relate to the same building or imiprovement,^^ 
and a fortion it is true where the contracts are be¬ 
tween the same claimant and different parties^® 
or where they relate to different buildings or im¬ 
provements.^® 

Some courts recognize exceptions to the rule, 
however, and hold that, although there are several 
contracts, a filing of the claim within the statutory 
period after the last item is sufficient as to all the 
Items where the labor is done or materials furnished 
continuously,®® or there is one continuous employ- 
ment,®! or the work being done constitutes one con- 


176 Okl 16—Mid-Co Pipe & Supply 
Co V Central Torpedo Co, 2G0 P | 
763, 127 Okl 273—Sherbondy v 
Tulsa Boiler & Mach Co, 226 P 
664, 99 Okl 214 

Or—Spaeth v Becktell, 41 P 2d 1064, 
150 Or 111, 97 ALR 771. 

41 . Mont —Rogers-Templeton Lum¬ 
ber Co V Welch, 208 P 600, 68 
Mont 287 

40 C J p 200 note 89 
Contract held not entire 
Materials bougfht from time to 
time under oral agreement to deliver 
them to owner's employees as called 
for and to charge against owner's 
account were held not bought under 
one entire contract —Botsford Lum¬ 
ber Co V Schriver, 206 NW 423, 49 
8D 68 

48« NM—Hot Springs Plumbing & 
Heating Co v Wallace, 27 P 2d 
984, 38 NM 3 
40 C J p 200 note 40 

43. Ark—^Arkansas Foundry Go v 
American Portland Cement Go, 75 
SW2d 387. 189 Ark 779 

40 G J p 200 note 41. 

44. Ca —Crane Co v Hirsch, 7 S E 
2d 83, 61 OaApp 632 

Hass —^Massachusetts Gas & Electric 
Light Supply Co V Rugo Const 
Co, 71 NE2d 408, 321 Mass 20 
Hich—Corpus Jons gnoted m Bol- 
huis Lumber & Mfg Co v Van 
Tubergen, 230 NW 910, 911, 250 
Mich C86 

Minn—^A T McDonald Mfg Co v 
Newstone, 244 NW 806, 187 Minn 
237 

Neb —^Ideal Cement Stone Co v 
Dohse. 16 NW2d 161, 146 Neb 
246—Walker v Collins Const Co, 
236 NW 334. 121 Neb 167 
Ohio—J & P Hang Co v Fountain 
Square Bldg, 187 NE 872, 46 Ohio 
App 167 

SD—Big Sioux Lumber Co v Mil¬ 
ler, 234 NW 31, 67 SD 608—Lar¬ 
son V. Anderson, 220 NW 498, 
68 S D 236—^Botsford Lumber Co 


V Schriver, 206 NW 423. 49 SD 
68 

Wash—Kirk v Rohan, 187 P 2d 607 
—Corpus June cited la Swensson 

V Carlton. 135 P2d 460, 454, 17 
Wash 2d 896 

Wis—^Warnke v Braasch, 289 NW 
698, 233 Wis 398 

40 C J p 200 note 42, p 201 note 43 
Renewal or extension of peiiod see 
infra §9 148, 149 
Maintenance and repair ccntract 
Time for filing mechanic’s lien for 
installation of heating and plumbing 
plant began to run from date when 
work thereon ceased and not from 
date when repairs were made, not¬ 
withstanding agreement for mainte¬ 
nance and repair was made at same 
time as agreement to install plants, 
where agreements contemplated dis¬ 
tinct jobs and repair work was not 
integral part of installation job or 
in any way related thereto—Brown 
V Mychel Co, 56 P 2d 1020, 186 
Wash 97 

45- Ark—Arkansas Foundry Co v 
American Portland Cement Co, 75 
SW2d 387, 189 Ark 779 
Colo —Smith Machinery ft Supply 
Co, 1<26 P2d 341, 109 Colo 460 
Ga —Crane Co v Hirsch, 7 S E 2d 
83. 61 GaApp 632 

Mass —^Massachusetts Gas & Elec 
Light Supply Co V Rugo Const 
Co, 71 NE2d 408, 321 Mass 20 
Neb —^Ideal Cement Stone Co v 
Dohae, 16 NW2d 161, 146 Neb 246 
SD—^Larson v Anderson, 220 NW 
498, 68 SD 236 
40 C J p 201 note 43 

46. Cal—Fly V Cline, 193 P 616, 
49 Cal App 414 

Kan—^Unit Sash ft Sales Co v Ear¬ 
ly, 232 P 232, 117 Kan 425 
40 C J p 201 note 43 

47. Ga—Crane Co v Hirsch, 7 SE 
2d 83, 61 GaApp 632 

40 C J p 201 note 46 

48. Mich—Corpus Jons cited lu R 
C Mahon Co v Ford Motor Co. 
239 NW 348, 256 Mich 256 

663 


NJ—Rubino V Tranor, 162 A 647, 
8 N J Misc 816 
40 C J p 201 note 46 
Coutmots with different contractors 
Materialman's claim against one 
contractor not timely filed was held 
not a hen against premises, even 
though claim against second contz ac¬ 
tor also for materials furnished was 
timely filed—Rubino v. Tranor, su¬ 
pra 

Second contract with owner 
Contract with owner for labor and 
materials cannot be tacked to sepa¬ 
rate contract with principal contrac¬ 
tor so as to extend time for filing 
liens 

Ind —^Kendallville Lumber Co v 
Adams, 176 NE 666, 93 Ind App 
141 

Mich—R C Mahon Co v Ford Mo¬ 
tor Co, 239 NW 348, 256 Mich 
255 

Break in transaction 

A seller was not entitled to a 
lien for supplies sold over a period 
of time on part of supplies which 
were sold before a break in the 
transactions, where statutory lien 
claim was not filed within the re¬ 
quired time after such break, the re¬ 
cipient of the supplies before the 
break being a different person from 
the recipient after the break—^Home 
Lumber ft Coal Co v Hartford Min¬ 
ing Co, 81 P 2d 1063, 58 Nev 361. re¬ 
hearing denied 83 P 2d 1049, 68 Nev 
361 

49. Neb—Carr ft Neff Lumber Co 
V Krogh, 143 NW 813, 94 Neb 
537 

40 G J p 201 note 47. 
sa Okl —Consolidated Cut Stone 
Co y Seidenbach, 76 P 2d 44^ 
181 Okl 578 

Pa —McCrSpdy-Rodgers Co v Ne- 
noff, 89 A 2d 260, 156 Pa Super. 
666 

40 C J p 201 note 48 
51. Conn —Parsons v Keeney, 120 
A 505, 98 Conn 746. 

40 C J p 201 note 49. 
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tmuous job,52 there being deemed to be a unity of 
purpose if not of contract.®* Also, the rule has 
been relaxed where a materialman or subcontractor 
was without knowledge that the construction was 
under separate contracts between the owner and the 
contractor.®^ 

After completion of contract or improvement 
The rule applies where, after the completion of the 
improvement and the contract therefor, a new con¬ 
tract is entered into in respect of another improve¬ 
ment,®® such as another improvement not contem¬ 
plated at the time of the original contract®® or the 
completion thereof ®7 So, work done or materials 
furnished under a new and independent arrange¬ 
ment, made after the original contract or continu¬ 
ing employment has ended, does not set the time 
running so as to preserve a hen for the earlier 
work ®® 

§ 145. Mode and Sufficiency of Filing and 
Recording 

Am a general rule, a mechanic’s lien la not vitiated by 


reason of any neglect or mistake of the recording officer 
in recording a notice or claim of hen, which has been 
filed by the claimant with the proper officer. 

In general, the proper filing of a claim consists in 
placing the sworn statement m the custody of, and 
leaving such statement with, the proper officer for 
the purpose of recording®* Filing a copy*of a no¬ 
tice of hen, instead of the original, has been held 
ineffective to create a hen 6® Some statutes ex¬ 
pressly designate the book in which mechanics’ hens 
shall be recorded,® i or provide that they shall be re¬ 
corded in a book kept for that purpose,®* but a stat¬ 
ute of the latter class has been held not to make 
it necessary that the book in which they are re¬ 
corded shall be kept exclusively for that purpose ®* 
A filing by a person duly authorized by claimant is 
sufficient as against an objection that the claim was 
not filed by claimant,®^ especially where the claim is 
indorsed by the recorder as filed by claimant®® 
Also, it is immaterial that the physical act of re¬ 
cording the claim in the proper book is performed 
by an employee of the recording officer.®® 


62. NM—Hot Springs Plumbing & 
Heating Co v Wallace. 27 P 2d 
984. 38 NM 3 

40 C J p 202 note 50. 

Extras or additions 

(1) Where labor and materials 
are continuously furnished under 
different contracts which relate to 
similar kinds of work, and are m 
fact additional to the original con¬ 
tract, and are made before the con¬ 
tract 18 completed, the services are 
regarded as continuous —Consolidat¬ 
ed Cut Stone Co v Seidenbach. 76 
P 2d 442, 181 Okl 678 

(2) In order to permit tacking, 
additional labor and materials fur¬ 
nished must be parts of one reason¬ 
ably continuous transaction —Big 
Sioux Lumber Co v Miller. 234 N W 
31, 57 S D 606 

PlnmUng 

Where, at the time of the orig¬ 
inal contract for a plumbing installa¬ 
tion, the parties contemplated the 
installation of a water meter, the 
installation of the meter under a 
separate contract a.fter completion of 
the plumbing installation is part of 
the same plant and constitutes the 
time from which to compute the fil¬ 
ing date for all the work done — 
In re Baker's Estate, Pa Orph. 47 
PaDist & Co 444. 48 Lane L Rev 
365 

Transactions held not contmuons 
S D —Botsford Lumber Co v Schriv- 
er, 206 NW 423, 49 S D 68 

63. Pa—Hofer’s Appeal. 9 A 441, 
116 Pa 360 

40 G J p 202 note 61 

64. Idaho—Gem State Lumber Co 


V School Dist No 8, in Caribou i 
County, 2<56 P 949. 44 Idaho 359— 
Valley Lumber & Mfg Co v 
Dnessel, 93 P 765, 13 Idaho 662. 
15 LRA,NS, 299, 13 AnnCas 63 
Wash—Building Supplies v Gilling¬ 
ham, 135 P 2d 832, 17 Wash 2d 489 
Duty to inguire 

Neither the sequence in ordering 
materials nor the fact that three 
buildings were constructed on de¬ 
fendants' land put materialman on 
inquiry to determine whether there 
was more than one contract between 
the contractor and the defendant 
owners —Standard Lumber Co v 
Fields, Wash, 187 P 2d 283 
Knla inapplicable 

Where foundation and floors of 
basement and garage were construct¬ 
ed by same contractor under sepa¬ 
rate contracts of which material¬ 
man had no knowledge, but more 
than five weeks elapsed after last 
delivery of material for foundation 
before contractor ordered material 
for floors, matenalmaji had sufficient 
notice and could not include mate¬ 
rial for foundation in lien filed after 
expiration of statutory period from 
date of last delivery of such mate¬ 
rial on theory that furnishing of all 
materials constituted one continuous 
transaction —Ideal Cement Stone Co 
V Dohse, 1*6 NW2d 161, 145 Neb 
246 

65. Or —^Hobkirk v Portland Base¬ 
ball Club. 76 P 776, 44 Or 605. 

40 C J p 202 note 63 
56. S D —^Botsford, Lumber Co v 
Schriver. 206 N W 423, 49 S D 
68 

40 G J p 202 note 54 

664 


57. Minn—^Villaume Box & Lumber 
Co V Condon, 178 NW 492, 146 
Minn 156 

5& Mass —^Peerless Unit Ventila¬ 
tion Co V D’Amore Const Co. 186 
NE 280, 283 Mass 121 
Minn —^A Y McDonald Mfg Co v 
Newstone, 244 NW 806, 187 Minn 
237 

Wash—Swensson v Carlton, 185 P 
2d 460, 17 Wash 2d 896 
69. Okl —Pacific Petroleum Co v 
Sunbeam Oil Co, 64 P 2d 1054, 17V 
Okl 293 

40 C J p 182 note 81. 

Deputy bleik 

Fact that claimant filed affidavit 
before the deputy clerk instead of 
the clerk did not prevent foreclo¬ 
sure of the lien—Lammers v Cart- 
Ritter Co, 121 SW2d 96, 196 Aik 
1169, followed in 121 SW2d 619, 196 
Ark 1178 

60. NY—Terrell v Meisenhelder, 
267 NYS 625. 143 Misc 911 

61. Ind—^Wilson v Logue, 30 NE 
1079, 131 Ind 191, 81 Am S R 426 

40 G J p 182 note 82 

62. RI—Spencer v Doherty, 20 A 
28'2. 17 RI 89 

63. Tex—Lyon v Logan, 6 SW 72, 
68 Tex 621, 2 Am SR 611 

40 C J p 182 note 84 
6^ Cal—Corbett v Chambers, 41 P 
873, 109 Cal 178 

66. Cal —Corbett v Chambers, 41 P 
873, 109 Cal 178 

66. Ga—Calhoun Brick Co v Pat- 
tillo Lumber Co, 73 S E. 23, 10 Ga 
App 181 

I 40 C J p 182 note 87. 
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Under a few statutes a mere filing of the claim 
or notice is not sufficient,®^ since it is necessary 
that the claim or notice shall be actually and prop¬ 
erly recorded in the proper book and the proper 
office within the required time,®® but under most 
statutes it IS held that, where claimant has filed his 
claim by leaving it with the proper officer for the 
purpose of recording, he has done all that is re¬ 
quired of him®® or is possible for him to do,^® and 
that he does not lose his lien by reason of any neg¬ 
lect, default, or mistake of the recordang officer.^^ 
This is true as between the parties,^® and even, it 
has been held, as against third persons,^® although 
the contrary has also been held with respect to sub¬ 
sequent bona fide purchasers or encumbrancers 
Thus, It has been held that the hen is not nullified 


or lost, although the recording officer fails to collect 
the filing or recording fee in advance,76 or wholly 
fails to record the hen,^® or records it after the 
prescribed time for filing has expired,or records 
only an abstract instead of spreading the hen in full 
on the record,^® or records it in the wrong book,*^® 
or fails to enter a minute of the filing,®® or to in¬ 
dorse the date and time of filing,®! qj. to make an 
abstract of it,®® or to forward a copy of the account 
filed to the secretary of state as required by law ®® 

Index Under some statutes requiring the officer 
with whom claims or notices of hens are filed or 
recorded to keep an index thereof, it has been held 
that neither the owner®* nor a third person®® is 
bound to look beyond the index prescribed. Under, 
others, however, actual indexing has been held not 


67. Ga—Jones v Kem. 28 SI3 850, 
101 Ga 309 

RI—Dodire V Walsham, 19 A 326, 
16 RI 704 

68. Ga—Jones v Kem, 28 S E 850, 
101 Ga 309 

40 C J p 182 note 89 

69. Ind—^Adams v Buhler, 30 N 
E 883, 131 Ind 66 

40.C J p 183 note 93 
AS sulMitaaitial compliaiuce 
When county clerk has received 
and admitted to record notice that 
lien is claimed on property, mate¬ 
rialman has no duty to cause it to 
be spread on record by court pro¬ 
ceeding or otherwise, sa between 
owner and materialman there is sub¬ 
stantial compliance with statute by 
latter when county clerk has receiv¬ 
ed and admitted to record legal no¬ 
tice of claim of lien within the re¬ 
quired time—Bsjley Lumber Co v 
General Const Co, 133 S E 135, 
101 W Va 667 

70. Wis —^Lang v Menasha Paper 
Co, 96 NW 393, 119 Wia 1 

40 C J p 183 note 03 

71. Ind—Adams v Shaffer, 31 NE 
1108, 132 Ind 331 

40 C J p 183 note 93 
Duty of clerk 

Clerk accepting custody of me¬ 
chanic's lien claim and part of filing 
fee had duty to record instrument 
without delay —Charles K Spauld¬ 
ing Logging Co v Ryckman, 6 P 2d 
25, 139 Or 230 

73. Wis —Goodman v Baerloeher, 
60 NW 416, 88 Wis 287, 43 Am 8 
R 893 

40 C J. p 183 note 94. 

73. Ind—^Wilson v Hopkins, 61 Ind 
231, overruling Falkner v Col- 
shear, 89 Ind 201 

74. US —In re Rose, DGTex, 22 F 
Supp 988. 


Defective record as no notice 
A fatally defective record of a 
properly executed lien affidavit is 
not sufficient to meet requirements 
of statute requiring recordation, and 
does not operate as notice —In re 
Rose, supra 

75. Or-Charles K Spaulding Log¬ 
ging Co V Ryclcman, 6 P 2d 25, 
139 Or 230 

Absenoe of demaiid for payment 

The claim is regarded as having 
been filed at time of its receipt by 
the clerk, where at such time he 
made no demand for payment of his 
fee as condition for filing, as he had 
a right to do 

NM—Hednck v Jagger, 129 P 2d 
340, 46 N M 379 

Wis —Lang v Menasha Paper Co , 96 
NW 393. 119 Wis 1 
Collection of part of fee 
Lien claim timely filed was held 
not invalidated because only part of 
filing fee was then paid, amount 
being then unknown and balance be¬ 
ing paid after time for filing ex¬ 
pired —Charles K Spaulding Log¬ 
ging Co Y Ryckman, 6 P 2d 25, 139 
Or 230 

78. Neb—^Watkins v Bugge, 77 N 
W 83, 56 Neb 615 
40 C J p 183 note 96 

77. La —Taylor-Seidenback Co v 
Miller, App , 158 So 842 

Or—Charles K Spaulding Logging 
Co V Ryckman, 6 P 2d 25, 139 Or 
330 

40 C J p 183 note 97 

78. WVa—Doss v Gulf Smokeless 
Coal Co, 186 SE 676, 102 WVa 
470 

79. Ind—^Wilson v Logme, 80 NE 
1079, 181 Ind 191, 81 Am S R 426 

40 C J p 183 note 98 

80. Kan—O’Keef v Seip, 17 Kan 
131 

665 


81. ND—Red River Lumber Co v 
Children of Israel, 73 NW 203, 
7 ND 46 

Wis—Goodman v Baerloeher, 60 N 
W 416, 88 Wis 287, 48 Am S R 
893 

8B. Mo—Cornelius v Grant, 8 Mo 
69 

N D —^Red River Lumber Co v Chil¬ 
dren of Israel, 73 NW 203, 7 ND 
46 

88. Mo—St Louis Bridge & Const 
Co V Memphis, C & N W R Co, 
72 Mo 664 

84. Cal —^Diamond Match Co v 
Sanitary Fruit Co. 234 P. 322, 70 
Cal App 095 

85. Pa —Cessna’s Appeal, 10 A 1, 
7 Fa.Cas 183 

Object of Btatato 

Object of provision for indexing 
of memorandum or claim of a me¬ 
chanic’s lien in general index of 
deeds in name of owner of property 
and claimant of lien is to protect a 
purchaser who might acquire prop¬ 
erty after perfection of a mechan¬ 
ic's lien, or a subsequent lienor who 
might be affected thereby, and the 
provision was intended to conform 
recordation or registration of me¬ 
chanics’ liens with recordation or 
registration of deeds of trust and 
similar liens which are required to 
be indexed in same manner under 
regiatrv act—Wallace v Brumback, 
12 8 E 2d 801, 177 Va 36 
Olauns BUlficleiLtly ladeaEsd 

Claim of nnaterialman for materi¬ 
als furnished to contractor for com¬ 
pletion of contract with state uni¬ 
versity was held sufficiently indexed, 
where names under which claim was 
indexed included names of state um- 
versity and contractor as required 
by statute—Royal Indemnity Co v. 
American District Steam Go, Tex 
Civ App, 88 SW2d 1091, error dis¬ 
missed 
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essential to the validity of the lien, if the claim has 
been properly filed with the officer,®® and a lien has 
been held valid as between the parties, although the 
prothonotary omitted to index their names alpha¬ 
betically 8*^ 

§ 146. Notice of Filing or Service of Copy of 
Claim 

Under some statutes a copy of the claim of lien, or 


57 C J S. 

a notice of the filing thereof, must be served on the own¬ 
er. 

Under some of the statutes the person claiming 
a mechanic's hen is required, at least where he is a 
subcontractor,®® to serve on the owner®® or his 
agent,®® if he can be found within the county,®i 
a copy of the claim, statement, notice, or affidavit,®® 
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86. Tex —Royal Indemnity Co v 
American District Steam Co, su¬ 
pra 

Beason for mlo 

(1) Indexing of materialman’s 
claim IS unnecessary to create valid 
lien. Since statute imposed on claim¬ 
ant duty only to file proper claim 
and imposed on clexk duty of index¬ 
ing:—Royal Indemnity Co v Ameri¬ 
can District Steam Co, supra 

(2) In the absence of express stat¬ 
utory requirement otherwise, the 
regristration is effective as construc¬ 
tive notice from the time the instru¬ 
ment 18 filed with the proper official 
—Royal Indemnity Co v American 
District Steam Co, supra 

87. Pa—Irish v Harvey, 44 Pa 76 

88. Okl—^King: v Long-Bell Lumber 
Co, 105 P2d 1060, 188 Okl 46— 
Moore v Morns, 243 P 933, 116 
Okl 224 

40 C J p 183 note 10 
Oontraot with owxier 

Service of statement of account 
and lien on owner, part owner, or 
lessee by parties contracting direct¬ 
ly with them is not required by the 
statute—Mielis v Everts, 249 NW 
876, 264 Midh 863—10 C J p 183 note 
10 [a] 

89. Ark—Elhs v Fayetteville Lum¬ 
ber & Cement Co, 112 S W 2d 613, 
196 Ark 386 

D C —Merrill y B R Acker Co, 
112 F2d 102, 79 USAppDC 51 
Mich—Lowrie & Webb Lumber Co 
V Ferguson, 20 N W 2d 209, 812 
Mich 331 

Va—Coleman v Pearman, 166 SE 
371, 169 Va 72 
40 C J p 183 note 11 
Owner at partldilar time 

(1) Statute requiring service of 
copy of claim of lien on “owner” re¬ 
fers to person owning premises when 
claim IS made or filed—^Lewis Mfg 
Co v Lee, 256 NW 457, 268 Mich 
383—Strand Lumber Co v Dostiei 
245 NW 777, 260 Mich 422—Penin¬ 
sular Stove Co. 197 NW. 693, 226 
Mich 130 

(2) Hence, where deed of land con¬ 
tract vendee given to wife through 
third parly and recorded prior to 
filing of mechanics’ lien claim be¬ 
came operative on delivery to vendee 
of deed of land contract vendor held 
in escrow, wife became owner enti¬ 


tled to be served with notice of fll- 
ftig of lien—Lewis Mfg Co v Lee. 
supia 

(3) Where lien is claimed against 
building only, notice of filing of lien 
IS not required to be gi\ en to one 
who became owner subsequent to fil¬ 
ing of lien claim and before filing 
bill for foreclosure—^Lewis Mfg Co 
V Lee. supra—Strand Lumber Co v 
Dostie, supra 
Corporate owner 

Proof of seivice of statement of 
mechanic’s hen on named persons. 
Without proof that such persons 
were officers or agents of corpora¬ 
tion to which materials were fur¬ 
nished, was held insufficient proof of 
valid service as basis for lien—Be- 
zold V Beach Development Co, 244 
NW 204, 269 Mich 693 
Joint ownership 

(1) Where the property is owned 
jointly by two or more persons, each 
coowner must be served for the hen 
to be effective against the interest of 
each 

Ohio —^Martin Co v Frautschi, 43 N 
E2d 514, 69 Ohio App 283 
Pa—^Hamilton v LeSueur, 46 Pa 
Dist & Co 616, 24 Erie 341 

(2) However, fact that joint own¬ 
ership was vested in two persons has 
been held not to require posting of 
two copies of claim of mechanic’s 
lien instead of one—^Hurd v Meyer, 
242 NW 882, 259 Mich 190 

90l Iowa—^Wickham v Monroe, 67 
NW 434, 89 lowa 666 
40 C J p 184 note 12 
jout owner os agegst 

Where a notice of filing of me¬ 
chanic’s lien was sent by registered 
mail to the place of business of two 
tenants in common of property and 
post office receipt was signed by one 
cotenant for himself and as agent of 
the other, such notice was insuffi¬ 
cient to effect a lien as to such oth¬ 
er cotenant, who did not see or re¬ 
ceive a copy of the affidavit and did 
not authorize first cotenant to re¬ 
ceive statutory notice for him —^Mar¬ 
tin Co V Frautschi, 43 N E 2d 514, 
69 Ohio App 283 

91. Colo —Sajrre-Newton Lumber 

Co V Park, 36 P 445, 4 Colo App 
482 

Basident owner 

(1) Placing of copy of affidavit 
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[for lien on desk of agent of resi¬ 
dent owner of pi operty, in agent's 
absence therefi om, and placing of 
copy in conspicuous place in and on 
building being constructed thereon 
was held not such service as require 
ed by statute —Commerce-Guardian 
Bank v Catawba Cliffs Beach Club. 
7 NE2d 830, 54 Ohio App 437 
(2) Delivery of copy of affidavit 
for mechanic’s lien at usual place of 
residence of owner of realty was 
held not sufficient under statute re¬ 
quiring service on owner, or, if own¬ 
er cannot he found in county, by 
posting on premises—Crane Co v 
Koper Heating Co, 5 N E 2d 338, 63 
Ohio App 403 
Owner not in oonnty 

(1) Under some statutes service 
by posting in a conspicuous place on 
the building or premises involved is 
permitted where neither the owner 
nor his agent can be found within 
the county 

Mich—Hurd v Meyer, 242 NW 882, 
259 Mich 190 

Ohio—Brown v Banks, 177 NE 242, 
39 Ohio App 188 
40 CJ p 184 note 13 [a] (1) 

(2) Such a service is sufficient 
where the owners lived in another 
county—^Hurd v Meyer, supra 

(3) Service by posting is insuffi¬ 
cient where the owner lives on the 
premises —^Becker Plumbing Supply 
Go v Rialto Improvement Co, 172 
NE 700. 36 Ohio App 102 

98. Mich —^Waters v Johnson, 96 
NW 604, 134 Mich 486 
40 C J p 184 note 14 
Fuzpose of requiring a claimant 
of a materialman’s lien to serve a 
cop/ on property owner is to give 
property owner opportunity to pio- 
tect himself and time to investigate 
claim and determine whether it is a 
proper charge—Leeson v Bartel, 99 
P2d 485, 65 Anz 160 
Dnj^Ueate or ooxiy 

(1) A duplicate of the bill of par¬ 
ticulars filed to secure the lien must 
be served according to the provisions 
of some statutes —Berry v Mc¬ 
Adams. 65 SW 1112, 93 Tex 431— 
40 C J p 184 note 14 [a] 

(2) The expression “duplicate cop¬ 
ies of a notice and claim of lien,” 
as used in the statute, has been con¬ 
strued to mean duplicate notice and 
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or a written®3 notice of the filing thereof®*^ at or 
within a specified time ®5 Where the statute does 
not specify the time for serving the copy of the 
claim or the notice of the filing, service may and 
must be made within a reasonable time,®® but need 
not be made within the statutory time for filing the 
claim ®7 

Except in some jurisdictions,®® compliance with 
the statutes respecting service of the notice or copy 
of lihe claim is essential to the validity of the lien,®® 
but substantial compliance is sufficient ^ The no¬ 
tice must be given iriespective of actuail notice or 
knowledge on the part of the owner® Where an 
insufficient statement is filed and a copy thereof is 
served on the owner, and subsequently a new and 
sufficient statement is filed, a copy of such new and 


sufficient statement must be served on the owner in 
order to preserve the hen ® However, the owner 
alone may insist on the notice,^ and, since it is for 
his benefit,® he may waive it® or estop himself by 
conduct from questioning the sufficiency of the 
service ^ Under some of the statutes, a failure to 
serve the owner with a statement of the claim does 
not affect the validity of the hen of workmen or 
materialmen if the building contract between the 
owner and contractor was not recorded ® 

Service by mail is sufficient under some statutes ® 
However, under other statutes service by mailing a 
copy to a person at a place outside the county is in¬ 
sufficient Some statutes require the filing of an 
affidavit setting forth the fact and manner of serv- 
ice,ii and a failure to comply with this requirement 


claim of lien, or duplicate originals, 
in order to preserve rights intended 
to be protected —^Leeson v Bartol, 
99 P 2d 485, 65 Anz 160 

(3) Such construction permits the 
notice and claim of lien to be made 
in duplicate, or in one operation, in¬ 
stead of two or more opeiations, as 
IS necessary m making ordinary cop¬ 
ies of an original—Leeson v Bartol, 
supra 

sa Okl—W E Caldwell Co v John 
Williams-Taylor Co, 160 P 698, 
60 Okl 798 
40 G J p 184 note 15 

94. Ark—^Ellis v Fayetteville Lum¬ 
ber & Cement Co, 112 SW2d 613, 
196 Ark 385 
40 CJ p 184 note 16 
iTotioe held uuniffloleiLt 
Pa—^Nick V McMullen, 17 PaDist & 
Go 716, 14 Erie Co 41 

sa Mich—^Waters v. Johnson, 96 
NW 504, 184 Mich 436 
Pa—Sears Roebuck & Co v Grey, 
28 North Co 356 
40 C J p 184 note 17 
Statutes read together 
Mechanic’s lien statutes must be 
read together in determining time 
for written notice to owner of sub¬ 
contractor’s claim in Older to cre¬ 
ate valid lien—Coleman v Pearman, 
165 SE 371, 159 Va 72 

96L Elan—^Home Lumber & Supply 
Co V McCurley, 115 P 590, 84 

Kan 761 

40 C J p 184 note 18 
Delay held not unreasonable 
Kan —^Miller v Bankers' Mortg 
Co. 287 P 618, 180 Kan 648 

07. Okl—Union Bond & Investment 
Co V Bernstein, 139 P. 974, 40 

Okl 627 

Tex—Gillespie v. Remington, 18 S 
W 338, 66 Tex 108 
Time for filing claim see inAra SS 
139-144. 


98- NT—^Kenney v Apgar, 93 NT 
539 

40 C J p 185 note 20 

Absent payments to contractor 
The failure of hen claimant to 
serve a notice of lien on the owner 
had no effect on the validity of the 
lien where there was no claim that 
owner had made any payments to 
principal contractor without knowl¬ 
edge of hen claimed—Owens v Eb- 
ner, 74 NTS 2d 169 
99. Ark—Ellis V E^yetteville Lum¬ 
ber & Cement Co, 112 SW2d 613, 
195 Ark 385 

Anz —Leeson v Bartol, 99 P 2d 485, 
66 Ariz 160 

Mich—Lowzie & Webb Lumber Co 
V Ferguson, 20 N W 2d 209, 312 
Mich 331—Lewis Mfg Co v Lee, 
266 NW 457, 268 Mich 383 
Ohio —Martin Co v Frautschi, 43 
NE2d 614, 69 Ohio App 283— 
Commerce-Guardian Bank v Ca¬ 
tawba Cliffs Beach Club, 7 NE 
2d 830, 54 Ohio App 437—Becker 
Plumbing Supply Co v Rialto Im¬ 
provement Co, 172 NE 700, 86 
Ohio App 102 

Pa—^Hamilton v Le Sueur, 46 Pa 
Dist & Co 616, 24 Erie Co 341— 
Nick V McMullen, 17 PaDist & 
Co 716, 14 Erie Co 41—Rozell v 
Dubin, Com PI, 40 Lack Jur 3 
40 C J p 186 note 21 

1. Ark—^Elhs V Fayetteville Lum¬ 
ber & Cement Co, 112 SW2d 613, 
195 Ark 386 

Anz—Leeson v Bartol, 99 P2d 486, 
65 Anz 160 
Service before Sling 
Where service of a notice of filing 
a mechanic’s lien was made on the 
day of its date, and one day before 
filing, there was a sufficient compli¬ 
ance with a statute providing that 
the notice must be served within 
ten days after filing—Fairbairn v 
Moody, 74 NW 386, 116 Mich 61, 
reheard 75 NW 469, 116 Mich 61 
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2. Va—Coleman v Pearman, 165 S 
E 371, 169 Va 72 

40 C J p 185 note 22 

3. Colo—Rice V Carmichael, 34 P. 
1010, 4 Colo App 84 

A Iowa—Maryland Casualty Co v 
Des Moines City Evangelization 
Union, 167 NW 696, 184 Iowa 216 
40 C J p 185 note 24 
5. Okl—Steger Lumber Co v Ok¬ 
lahoma Presb College. 127 P 381, 
34 Okl 827 

6b Okl —Steger Lumber Co v Okla¬ 
homa Presb College, supra 
40 CJ p 185 note 26 
Affirmative evidence of waiver is 
necessary—Coleman v Pearman, 166 
SE 871. Ii69 Va 72 

7. Okl —Steger Lumber Co v Okla¬ 
homa Presb College, 127 P 881, 
34 Okl 827 

40 CJ p 186 note 27 

8. La—Madison Lumber Co v Ros¬ 
si, 137 So 221, 18 La App 461— 
Madison Lumber Co v McGuire, 
124 So 700, 14 La App 336—Law¬ 
rence V Wright, App, 124 So 697 

9. Ka.n —Southwestern Paint & 

Wall Paper Co v Perkins, 136 P 
324. 90 Kan 725 

40 C J p 186 note 28 
Proof of service 

Where copy of affidavit for me¬ 
chanic’s lien 18 mailed by registered 
letter to business address of owner 
rather than to his place of residence, 
proof of receipt of letter by owner 
must be shown to establish proper 
service of affidavit—^Barnes v But¬ 
ler County Lumber Co, 176 NE 103, 
38 Ohio App. 446. 

10. Mich —Hannah A Lay Mercan¬ 
tile Co v Mosser, 62 NW 1120, 
106 Mich 18 

11. Pa—0'K§,ne v Murray, 07 A 94, 
252 Fa 60—Rozell v. Dubin, Com 
FI, 40 Lack Jur 8 

40 CJ p 185 note SO. 
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IS fatal to the lien 

Amendments of the notice of filing,^® or of the 
affidavit of service thereof,!^ are permissible under 
some statutes 

Notice of intention to file hen distinguished A 
notice of the filing of a hen is distinct from, is and 
additional to,!® a notice of intention to file a hen, as 
discussed supra § 120. 

§ 147. Withdrawal after Filing 

After due recording of the lien claim, the withdrawal 
of the original paper does not destroy the lien 

A temporary withdrawal of the lien claim after 
Its filing will not defeat the lien as between the par¬ 
ties, and, where the hen claim or an abstract 
thereof has been duly recorded as required by law, 
the withdrawal of the original paper from the files 
will neither destroy the lien^® nor defeat the con¬ 
structive notice to all persons resulting from the 
record 

§ 148. Renewal or Extension of Period in 
General 

The time for filing a notice or claim of lien cannot be 
extended by agreement of the parties 

It has been held that a court has no jurisdiction 
to give leave to file a lien nunc pio tunc after the 
time allowed by statute for such filing has expired 
The time for filing a mechanic’s lien claim cannot 
be extended by agreement of the parties,as by an 
agreement made after payment became due under 
the contract to extend the time for payment,®® and a 
fortiori a mere agreement not to press for pajrment 
for a reasonable time does not extend the time®® 
Similarly, the fact that the money account was per¬ 


mitted to run does not extend the time for filing the 
notice or claim of hen However, an owner per¬ 
mitting the delivery of materials under an agree¬ 
ment to extend the time for filing is estopped to as¬ 
sert that the lien was filed too late,®® as is the gran¬ 
tee of such owner,®® it is otherwise with respect 
to a purchaser from the owner who was not a par¬ 
ty to the agreement and had no notice thereof or of 
deliveries thereunder. 2^ 

An unintentional omission to deliver a part of 
machinery purchased cannot extend the time of the 
accrual of the indebtedness®® or the time within 
which the hen claim must be filed,®® since such 
omission is a matter of which only the purchaser 
can take advantage®® 

§ 149. - Doing or Furnishing Further 

Work or Materials 

a In general 

b In performance of contract 

c. To meet requirements of public au¬ 

thorities 

d. To repair damage caused by other 

persons 

a. In General 

As a general rule, once the time for filing the notice 
or claim of lien has begun to run, claimant cannot there- 
after extend the time by doing or furnishing additional 
small items. 

Where the period allowed by statute for filing a 
hen has commenced to run, claimant cannot there¬ 
after extend the time by doing or furnishing small 
items and thereby fixing a date from which the 
period must commence anew to run,®i especially 


sscltala 

Affidavit reciting service of state¬ 
ment of account and lien within ten 
days was sufTicient in ab&ence of 
challenge—David Lupton's Sons Co 
V Berghoff Printing Co, 229 NW 
810, 249 Mich 455 

13. Pa—O’Kane v Murray, 97 A 
91, 252 Pa 60 
10 C J p 185 note 31 
13. Pa—^Kihm-Bowen Mach Co v 
Midwest Steel & Supply Co, 3 
Pa Diet & Co 765 

Amendment of claim or statement 
see infra § 170 

lA Pa—Boettiger v. Weber, 22 Pa 
Dist 477 

15. Pa—Compton v Sankey, 13 Pa 
Dist CIS, 29 I’aCo 25—Maddocks 
V McCann, 12 Pa Dist 701 

16. Fa—Compton v Sankey, 13 Pa 
Dist 535. 29 Pa Co 25—Maddocks 
v McCann, 12 PaDi&t 701 

17. Kan—Groat Spirit Spzings Co 


v Chicago Lumber Co, 28 P 714. 
47 Kan 672 
40 C J p 185 note 39 

18. Minn—Paul v Nample, 47 NW 
51, 44 Minn 453 

40 C J p 185 note 40 

19. Ala—Boll Y. Teague, 3 So 861, 
85 Ala 211 

40 CJ p 185 note 40 

30. NT —^Adler v Lumley, 61 NT 
S 688, 46 AppDiv 229 

31. Ill—Smtzler v Filer, 136 Ill 
App 61 

Mo—General Fire Extinguisher Co 
Y Schwartz Bros Commn Co, 
66 SW 318. 165 Mo 171 
ZMllvery of material pursuant to 
agreement with owner to extend time 
to file lien does not extend time — 
Belt Line Brick Co y Standard 
Home Bldg Co, 213 NW 41, 170 
Minn 609 

93. Ill—Dawson y Black, 86 NE 
413, 148 111 484 

668 


Ind—Goodbub y Homung. 26 NE 
770, 127 Ind 181 

33- NT —Lazzari y Havens, 79 N. 
TS 395, 39 MiBC 256 

34. Wash —Brown v Mychel Co , 66 
P2d 1020, 186 Wash 97 

35. Minn —Belt Line Bnck Co. v 
Standard Home Bldg Co, 218 N 
W 41, 170 Minn 609 

36. Minn —^Belt Line Brick Co r 
Standard Home Bldg Co, supra 

27. Minn—Belt Line Brick Co v 
Standard Home Bldg Co, supra 

28. Mo—Great Western Mfg Co v 
Bums, 69 Mo App 391 

29. Mo—Great Western Mfg Co v. 
Bums, supra 

30. Mo—Great Western Mfg Co v 
Burns, supra 

31. Ariz —Intermountain Building & 
Loan Ass'n v Albert Steinfeld A 
Co, 14 P2d 742. 40 Ariz 645— 
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where the doing or furnishing of such items is 
merely colorable and the real intention is to save or 
restore a right which is already impenled or lost,®® 
or to obtain an advantage over other persons,®® 
or where the additional work is done or additional 
materials are furnished without the knowledge,®* 
authority,®® direction,®® request,®*^ or consent®® of 


the owner, or where the work done is not properly 
construction work,®® or was not in the contempla- 
faon of the original contract,*® or where the work 
done or materials furnished are not reasonably nec¬ 
essary to the completion of the building or improve¬ 
ment in question,*^ or the furnishing of labor is 
relied on to extend the time for filing a lien for 


Morffa>n v O'Malley Lumber Co. 
7 P 2d 252, 39 Ariz 400 
Del— Corptui Jana cited In Breeding 

V Melson, 143 A 23. 27, 4 WW 
Harr 9. 60 ALB 1252 

Fla— Gorpns Jiuia cited in People's 
Bank of Jacksonville v Virginia 
Bridge & Iron Co. 113 So 680, 685, 
94 Fla 474, followed in Atlanta 
& Lowry Nat Bank v Bicknell- 
Rice Residential Builders, 126 So 
493, 99 Fla 409 

Ill—Alexander Hendry Co v Mooar, 
242 lllApp 516 

Ind —Chapman-Stem Co v Lippin- 
cott Glass Co, 161 N E 645, 87 Ind 
App 411 

Ky—City of Ashland v Ben Wil¬ 
liamson & Co , 171 S W 3d 968, 294 
Ky 446—Akera & Co v Weil, 66 
SW2d 712, 251 Ky 689—Vogt v 
Cannon Electric Co , 64 S W 2d 338, 
245 Ky 766 

La—H R Hayes Lumber Go v H 
M Jones Drilling Co, 148 So 899, 
177 La 626—^Northrop v Guy, 134 
So 738, 172 La 643—Hicks v 
Tate, App, 7 So 3d 737, followed m 
N O Nelson Co v Tate, 7 So 2d 
740 

Mass—^Peerless Unit Ventilation Co 

V D'Amore Const Co, 186 N E 
280, 283 Mass 131 

Mich—Hibbard v Finch, 247 NW 
731, 262 Mich 506 

NC—Beaman v Elizabeth City Ho¬ 
tel Corporation, 168 SE 117, 202 
NC 418 

Ohio—^Butler County Lumber Co v 
Stieg, 178 NE 83, 40 Ohio App 
37 

Or—Stark-Davis Co v. Wilson, 248 
P 1096, 119 Or 308 
Utah—^Wilcox V Cloward, 66 P 2d 
1, 88 Utah 503 
40 C J p 202 note 68. 

Entire and separate contracts see su¬ 
pra 5 144 

Xtama for operatiLoa. of aqnlpmoat 
Labor and material furnished for 
ordinary operation of a newspaper 
plant within the statutory period be¬ 
fore the filing of the claim for a lien 
do not preserve the hen as to items 
furnished, more than the required 
time before such filing, under a con¬ 
tract for the installation of equip¬ 
ment for such plant—Clark v Okla¬ 
homa Electric Co, 288 P 935, 144 
Okl 21 

Testmg and xognlation 
Where dealer, who agreed by 
terms of sales contract to examine, 
regulate, and test oir conditioner 


after it had been installed in resi¬ 
dence by purchaser, failed to file a 
lien statement within required time 
after date of purchase and installa¬ 
tion, such service of examination, 
regulation, and test by dealer was 
not the '‘performance of labor in 
putting up of fixture" under statute 
fixing rights to a mechanic's lien, 
and conferred no right to a mechan¬ 
ic's hen—General Air Conditioning 
Corporation v Stuewe, 131 P 2d 638, 
156 Kan 182, 143 ALR 1184 

32. Ind—Koring v Varner, 168 N 
E 582, 90 Ind App 258 

Iowa—Nielson v Buser, 222 NW 
8'56, 207 Iowa 288 

Ky—City of Ashland v Ben Wil¬ 
liamson & Co. 171 SW2d 968, 294 
Ky 446 

Minn —Belt Line Brick Co v Stand¬ 
ard Hoxn« Bldg Go. 213 NW 41. 
170 Minn 609 

Ohio—McKenzie v Jacob, 27 Ohio 
NP.NS, 57 

Utah —^Wilcox V Cloward, 66 P 2d 
1, 88 Utah 603 
40 C J p 203 note 69 

33. Or—Inman v Henderson, 45 P 
300, 29 Or 116 

40 G J p 203 note 70 

Ark —^East Arkansas Lumber 
Co v Gerald. 45 SW2d 862, 185 
Ark 42 

Ohio—^Walter v Brothers. 181 NE 
654, 42 Ohio App 15 
40 C J p 203 note 71 
New owner 

Materialman having lieneible claim 
against premises at time of convey¬ 
ance could not. with knowledge of 
transfer, keep lien rights alive by 
furnishing, without grantee's knowl¬ 
edge, additional material to former 
owner under duty to complete build¬ 
ing —Capital City Lumber Co v 
Schroeder. 242 NW 489, 208 Wis 
167 

35. Ind —Sulzer-Vogt Mach Co v 
Rushville Water Co, 65 N E 583, 
160 Ind 202 

40 C J p 203 note 72 

36. Ind —^Koring v Varner, 168 N B 
682, 90 Ind App 258 

37. Ill—Schaller-Hoerr Co. v Gen¬ 
tile. 163 Ill App 468 

Me—^Hahnel v Warren, 123 A 420, 
123 Me 422 

Bequest of agent of original owner 
does not bind new owner at time 
of request—^Alexander Hendry Co v 
Mooar, 242 Ill App 616 
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38. Ark —Elast Arkansas Lumber 
Co V Gerald, 45 SW2d 862, 186 
Ark 42 

Ohio—Koblitz V Arnold, 22 Ohio 
CirCt.NS, 410 

39. Cal—Hubbard v Jurian, 190 
P 1052, 47 Cal App 643 

40 C J p 203 note 76 

Bepairs 

Repairs by subcontractor long aft¬ 
er house was completed were held 
not part of original contract, and 
did not authorize lien for entire con¬ 
tract price on general contractor’s 
default—^Higgins Mfg Co v Hinig, 
175 N E 710, 38 Ohio App 87 

40. Del—Breeding v Melson, 143 A 
28, 4 WWHarr 9, 60 ALR 1262 

Ill—^Alexander Hendry Co v Mooar, 
242 Ill App 516 

Ky—^Vogt V Cannon Electric Co, 
54 S W2d 338. 246 Ky 766 
Mass —^Peerless Umt Ventilation Co 
V D'Amore Const Co, 186 NE 
280, 283 Mass 121 

Mo —Schwartz Materials Co v West 
End Realty & Construction Co, 
App. 154 S W 2d 366 
NC—Beaman v Elizabeth City Ho¬ 
tel Corporation. 163 SE 117, 202 
NC 418 

Ohio—^A M Lewin Lumber Go v 
Gutman, 171 NE 842. 84 Ohio 
App 468 

Okl—Donaldson & Yahn v Stillwa¬ 
ter Building & Loan Ass^, 45 P 2d 
65, 172 Okl 258 

Tenn —East Lake Lumber Box Go v 
Simpson, 6 Tenn App 61 
Wis —Layne-Bowler Chicago Co v 
Peshtigo Paper Co, 217 NW 312, 
194 Wis 681 
ZnsignilLcaiLt items 

A lien cannot be revived or ef¬ 
fected by the doing of an act not 
originally contemplated, where it is 
so insignificant as to form no part 
of the original conception, such as 
the making good of trifling defects 
—^East Lake Lumber Box Go v 
Simpson, 6 Tenn App 61 
Xtems slunlnatsd from original oon^ 
tract 

Where the parties modify a con¬ 
tract by eliminating specified items 
therefrom, the subsequent furnish¬ 
ing of such items long after does not 
extend filing time with respect to 
items furnished under the original 
contract—^Larson v Anderson, 220 
NW 498, 63 SD 236 

41. Ky —City of Ashland v Ben 
Williamson & Co. 171 SW2d 968, 
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materials ^2 Thus, labor gratuitously performed 
cannot have the effect of extending the time for fil¬ 
ing a hen for what was done or furnished under a 
contract,*® nor can a person extend the time for 
filing his lien claim by gratuitously repairing or re¬ 
placing defective work or articles previously fur¬ 
nished and charged for.** However, a lien for the 
new article may be established, if the claim there¬ 
for IS filed in the required time after its installa¬ 
tion *5 

It has been held in some cases that extra work 
done or additional materials furnished at the request 
of the owner after the full completion of the origi¬ 
nal contract may extend the time for filing a hen 
claim for all the work,*® but in other cases the 
contrary is held *7 The question whether the work 
done is sufficient to extend the time for filing the 


hen does not arise where the work is done by a per¬ 
son other than claimant, or for a new owner, and 
the statute requires the filing of the claim within a 
specified period of time after claimant has ceased 
to labor or furnish materials *® 

b. In Performance of Contract 

Where, even after the contract la substantially com¬ 
pleted, claimant does further work or furnishes further 
material which is necessary for the proper performance 
of his contiact, and this is done in good faith at the de- 
mand or request of the owner or for the purpose of ful¬ 
ly completing the contract, the period for filing the lien 
will run from the doing of such work or the furnishing 
Of such materials, regardless of the value thereof. 

Where, even after the contract is substantially 
completed, claimant does further work or furnishes 
further material which is necessary for the proper 
performance of his contract,*® and this is done in 


294 Ky 446—Akers & Go v Weil. 
65 SW2d 712, 251 Ky 689 

Mo—Schwartz Materials Co v West 
End Realty & Construction Co, 
App . 164 S W 2d 366 

40 C J p 203 note 76 

42. Tex—^A Leschen & Sons Rope 
Co V. Moser, Civ App, 159 S W 
1018 

40 G J p 203 note 77 

43. Aik—Sebastian Buildmgr & 
Loan Aas'n v Mmten, 27 S W 2d 
1011, 181 Ark 700 

Mass —Carter v Commonwealth, 
194 NB 915, 290 Mass 97—Peer¬ 
less Unit Ventilation Co v 
D'Amore Const Co, 186 N E 280, 
283 Mass 121 

Ohio—Bohunek v Smith, 172 NB 
862, 86 Ohio App 146 

Wash—Swensson v Carlton, 135 F 
2d 450. 17 Wash 3d 306 

Wis—Laync-Bowler Chicago Co v 
Peshtigo Paper Co, 217 NW 312, 
194 WiS C31 

40 C J p 203 note 78 

44. US—In re Wilson, CCA Ill. 
108 F2d 468 

Ariz —Morgan v O'Malley Lumber 
Co, 7 P2d 252, 39 Ariz 400 

Ark—Sebastian Building & Loan 
Ass’n V Mmten, 27 S W 2d 1011, 
181 Ark 700 

Iowa—^Nielson v Buser, 222 NW 
856, 207 Iowa 288 

Ky—City of Ashland v Ben Wil¬ 
liamson & Co, 171 SW2d 968, 294 
Ky 446 

La—R Hayes Lumber Co v H 
M Jones Drilling Co, 148 So 899, 
177 La 626—Northrop v Guy, 134 
So 738, 172 lia 643—Hortman- 

Salmen Co v While, 123 So 715, 
168 La 1067—General Lumber & 
Supply Co V McLellan, App, 200 
So 601 

Neb—Davidson v. Shields, 263 NW 
490, 129 Neb 877 

Ohio—Waltci v Brothers, 181 NE 


654. 42 Ohio App 15—Bohunek v 
Smith. 172 NE 862. 36 Ohio App 
146 

Okl—Norman v Hearne & Tittle, 292 
P 332, 145 Okl 217 
Or—Birkemeier v Knobel, 40 P 2d 
694, 149 Or 292—Block v Love, 
1 P2d 588, 136 Or 685 
40 C J p 203 note 79 
BeplsvcemsiL-t dates hack to date on 
which defective item was originally 
furnished 

Okl—Taylor Bros v Gill, 259 P 
236, 126 Okl 293. 54 A L R 979 
SD—Bairy v G L Wood Farm 
Mortg Co, 211 NW 688, 50 S D 
652 

Expired lien cannot be thus re¬ 
vived 

US—In re Wilson, CCA Ill, 108 F 
2d 468 

Iowa—Nielson v Buser, 222 NW 
856, 207 Iowa 288 

Okl—^Norman v Henrne & Tittle, 292 
P 332, 145 Okl 217 

45. Minn—A, Y McDonald Mtg Co 
V Lima, 244 NW 804, 187 Minn 
240 

46. US—^New England Engineering 
Co V Oakwood St R Co, C C 
Ohio, 75 F 162 

40 C J p 204 note 80 

47. NT—Pay V Huhlker, 20 NT 
S 671. 1 Misc 321 

40 C T p 204 note 81 
FnnushiiLg extras at owner’s re¬ 
quest, not contemplated by oiigiral 
contract, was held not "carrying tor- 
ward, performing, or completing con¬ 
tract” so as to authorize filing lien 
more than specified time after com¬ 
pletion of building —^A M Lewin 
Lumber Co v Gutman, 171 NE 342, 
34 Ohio App 468 

48. Idaho—^Valley Lumber & Mfg 
Co V Nickerson, 93 P 24, 13 Idaho 
682 

10 C J p 204 note 82 

670 


Comidetion of huldlng 

(1) Under some statutes, where 
there has been cessation of work on 
a structure for more than a specified 
period, the resumption of work does 
not opeiate to extend the time to 
file mechanics' liens from the ac¬ 
tual completion of the building — 
Stanislaus Lumber Co v Pike, 124 
P2d 190, 61 Cal App 2d 54—40 CJ p 
204 note 83 [a] 

(2) Thereunder, where purchasers 
of a building, on which there has 
been a cessation of work for more 
than the specified time, had no notice 
of vendor's debt for materials or a 
claim of lien by the materialman, 
their subsequent purchase of lumber 
fiom the matetialman created an 
"implied contract" to pay for it sep¬ 
arate from the obligation of the ven¬ 
dor which was not revived notwith¬ 
standing the subsequent completion 
of the structure by the purchaser — 
Stanislaus Lumber Co v Pike, supra 

49. Ky —City of Ashland v Ben 

Williamson & Co, 171 SW2d 968, 
294 Ky 416 

Mich—OoTpiis Jans qnoted In Bol- 
huis Lumber & Mfg Co v Van 
Tubergen. 230 NW 910, 911. 260 
Mich 686 

Mont—^Bartholomew V James, 246 P 
771, 76 Mont 359 

S D —Botsford Lumber Co v Schriv- 
er, 206 NW 423, 49 S D 68 
Utah—Wilcox V Gloward, 56 P 2d 1, 
88 Utah 503 
40 CJ p 204 note 85 
Bemady of defect 

Wash—Kirk v Rohan, 187 P 2d 607 
Repairs 

Where subcontractor installing 
heatmg system does repair wozk 
after completion of job^ he must es¬ 
tablish that work was done as part 
of obligation imposed under original 
contract—^Bohunek v Smith, 172 N 
E 852, 36 Ohio App 146. 
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good faith,50 not too long after completion of the 
mam work,51 at the demand or request of the own¬ 
er's or his agentoo or architect,5i or in the case of 
a subcontractor at the request of the contractor,55 
or for the purpose of fully completing the con- 
tract,55 and not merely for the purpose of fixing a 
later date from which to compute the time for fil¬ 
ing the lien claim or statement,®? or as a gratuity 
or act of friendly accommodation,58 especially if 
part of a chain of similar or larger tasks performed 
in the process of finishing up or tapering off,®® 
the period for filing the hen will run from the doing 
of such work or the furnishing of such materials, 
regardless of the value thereof,8® if not so trivial 
or inconsequential that failure to do it would still 
leave the contract substantially performed,®^ and 
there are no intervening rights 


Thus, where the owner or his authorized agent 
claims that certain details of the work are not ac¬ 
cording to the contract or not satisfactory, and they 
are accordingly changed or set right by claimant, 
the lien is in time if filed within the statutory period 
after such changes are made or such additional 
work is done,®3 since the owner is estopped, in such 
case, from subsequently claiming that the contract 
was completed before the doing of the additional 
work or the furnishing of the additional materials 
demanded by him under the contract®^ Where a 
material and substantial thing required by the orig¬ 
inal contract has been omitted, the final completion 
dates from the time such omission is supplied by 
the contractor 8® It has also been held that work 
actually called for by the contract or continuing 
employment, performed in good faith with the in- 


sa Anz—Leeson v Bartol. 99 P2d 
486, 65 Anz 160 

Mich— Corpus Jnns quoted in Bol- 
huis Lumbei & Mfg Co v Van 
Tuberg^en, 230 NW 910, 911, 260 
Mich 686—^Vander Horst v Kala¬ 
mazoo Apartments Corporation, 216 
NW 67. 239 Mich 693—Neely v 
International Com Products Cor¬ 
poration, 205 NW 96, 232 Mich 81 
Mo —^Harry Cooper Supply Co v 
Rolla Nat Bldg- Co, App, 66 SW 
2d 691 

Mont—^Bartholome-w v James, 246 
P 771, 76 Mont 359 
Utah —^Wilcox V Cloward, 66 P 2d 1, 
88 Utah 603 

Wash—^American Plumbing & Steam 
Supply Co V Alavekiu, 282 P 917, 
154 Wash 436—Rose v O'Reilly, 
244 P 124, 138 Wash 18 
40 C J P 204 note 86 

51. Utah—Wilcox v Cloward, 66 P 
2d 1. 88 Utah 503 

52. Anz—Leeson v Bartol, 99 P2d 
485, 65 Anz 160 

Ind —Holding v Lewis Mfg Co, 161 
NE 702, 87 Ind App 296 
Mich—Corpus Juris quoted m Bol- 
huis Lumber & Mfg Co v Van 
Tubergen, 230 NW. 910, 911, 260 
Mich 686 

Wash—^Kirk v Rohan, 187 P 2d 607 
—^American Plumbing & Steam 
Supply Co V Alavekiu, 282 P 917, 
164 Wash 436 
40 C J p 204 note 87 
Bequest of o-wuer bears great 
-weiglit in working an extension of 
time—Wilcox v Cloward, 66 P2d 1, 
88 Utali 503 

B3. Colo —Curtis v McCarthy, 125 
P 109, 53 Colo 284 
Mich— Corpus Juris quoted la Bol- 
huis Lumber & Mfg Co v Van 
Tubergen, 230 NW 910, 911, 250 
Mich 686 

5^ Mich—Corpus Juris quoted u 
Bolhuis Lumber & Mfg. Co v Van 


Tubergen. 230 NW 910. 911, 250 
Mich 686 

Mo —Harry Cooper Supply Co v 
Rolla Nat Bldg Co, App, 66 SW 
2d 691—Christopher & Simpson 
Architectural Iron, etc, Co v E A 
Steininger Constr Co , 206 S W 278, 
2d0 Mo App 33 

55. Me—Farnham y. Richardson, 40 
A 653, 91 Me 559 

Mich—Corpus Juris quoted la Bol- 
huis Lumber & Mfg Co v Van 
Tubergen. 230 NW 910, 911, 260 
Mich 686 

66L Ind —Holding v Lewis Mfg Co, 
161 NE 702, 87 Ind App 296 

Mich— Corpus Jnns quoted la Bol- 
huis Lumber & Mfg Co v Van 
Tubergen. 280 NW 910, Oil, 260 
Mich 686 

Mo —Harry Cooper Supply Co v 
Gillioz, App, 107 S W 2d 798 

NC—Beaman v Elizabeth City Ho¬ 
tel Corporation, 163 S E 117, 202 
NC 418 

40 C J p 204 note 91 

Acts la furthe ra aoe of contract 

Wash —^Kirk v Rohan. 187 P 2d 607. 

57. Mich — Corpus Juris quoted la 
Bolhuis Lumber & Mfg Co v Van 
Tubergen, 230 NW 910, 911, 260 
Mich 686 

Mont —Bartholomew v James, 246 P 
771. 76 Mont 359 

Ohio—Walter v Brothers, 181 NE 
554, 42 Ohio App 15 

Wash—^Kirk v Rohan, 187 P 2d 607 
—Flint V Bronson, 86 P 2d 218, 197 
Wash 686—Petro Paint Mfg Co 
V Taylor, 265 P. 166, 147 Wash 
168 

40 C J p 204 note 92 

58. Mich— Corpus Juris quoted in 
Bolhuis Lumber & Mfg Co v Van 
Tubergen. 230 NW 910, 911, 250 
Mich 686 

Ohio—^McKenzie v Jacob, 27 Ohio 
N P . N S , 67 

40 C J p 204 note 98 
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58. Utah —^Wilcox v Cloward, 65 
P2d 1. 88 Utah 603 

60. Mich —Corpus JUns quoted la 
Bolhuis Lumber & Mfg Co v Van 
Tubergen, 230 NW 910, -911, 260 
Mich 686 

Mo—Hairy Cooper Supply Co v. 
Rolla Nat Bldg Co, App, 66 S W. 
2d 591 

Wash —Flint v Bronson. 86 P 2d 218, 
197 Wash 686 
40 C J p 204 note 94 

61. Utah—^Wilcox v Cloward, 66 P. 
2d 1, 88 Utah 603 

Work htld not trivial or laoonse- 
quential 

Utah—^Wilcox V Cloward, supra 
40 C J p 205 note 94 [a] 

Xnaigmflcant items 
Wash—Petro Paint Mfg Co v Tay¬ 
lor, 266 P 166, 147 Wash 158 

68. Mich —Corpus Jnns quoted la 
Bolhuis Lumber & Mfg Co v Van 
Tubergen. 230 NW 910, 911, 260 
Mich 686 

40 C J p 206 note 96 

63. Or—Shea v Graves, 19 P 2d 406, 
142 Or 603 

Utah—^Wilcox V Cloward, 66 P 2d 1, 
88 Utah 603 

Wash—Flint v Bronson, 86 P 2d 218, 
197 Wash 686—^American Plumb¬ 
ing & Steam Supply Co v Alave¬ 
kiu, 282 P 917, 164 Wash 436 
40 CJ p 206 note 96 

eA Or —Shea v Graves, 19 P 2d 406, 
142 Or 503 
40 C J p 205 note 97 
Owner's request eiimlaates ques¬ 
tion of good faith—^Wilcox v Clow¬ 
ard, 56 P 2d 1, 88 Utah 603 

68. Ky —City of Ashleuid v Ben 
Williamson & Co, 171 S W 2d 968, 
294 Ky 446 

Or—Stark-Davis Co v Wilson, 248 
P. 1096, 119 Or 308. 
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tention of completing the job, permits the filing of 
the claim or statement within the specified time aft¬ 
er the doing, of the last work, although done with 
the ulterior purpose of saving the lien and post¬ 
poned until long after the bulk of the work has 
been completed®® 

Effect of guarantee Work done or repairs made 
pursuant to a time guarantee of the work done un¬ 
der the contract has been held not to extend the 
time for filing the notice of lien ®^ 

c. To Meet Beqoirements of Public Authorities 

The time to file the notice of lien may be computed 
from the time additional work is done to meet the re¬ 
quirements of public authorities. 

The statutory period for filing the notice or 
claim of hen may be ccxnputed from the time ad¬ 
ditional work IS done to meet the requirements of 
the public authorities,®® although in so holding the 
courts do not always place their decisions on the 


same grounds ®® It has been held otherwise with 
respect to a trivial matter not called for by the 
contract 

d. To Repair Damage Caused by Other Persons 

Repair of damage caused by another which the com¬ 
plainant was under no obligation to make does not con¬ 
stitute the last work done under the contract. 

Where, after claimant's work is done, certain 
damage is caused by workmen engaged in other 
work on the same improvement, and he is under no 
obligation to make gnod, the repairing of the dam¬ 
age cannot be considered the last item of work done 
under the contract and, even though the con¬ 
tract for a particular class of work may expressly or 
by custom include the making of repairs necessitat¬ 
ed by other and subsequent work on the building, 
nevertheless the making of repairs by claimant may 
not extend the time for filing his lien under the cir¬ 
cumstances of the particular case.^® 


2. Fobm and Contents of Claim ob Statement 


§ ISO. General Rules 

a. Compliance with statutory require¬ 
ments 

b Form, completeness, and construction 
a. Compliance with Statutory Requirements 

In order to be sufficient, the claim, notice, or state¬ 


ment which must be filed must comply substantially with 
all the requirejnents of the statute. 

In order to be sufficient, a claim, notice, or state¬ 
ment must comply with the statutory require¬ 
ments.'^® Accordingly the validity of the claim, no¬ 
tice, or statement depends on a substantial compli¬ 
ance with the statutory provisions,and a substan- 


66. Mass —Carter v Commonwealth, 
194 NB 915, 290 Mass 97—^Peer¬ 
less Unit Ventilation Co v 
D'Amore Const Co, 186 NB 280, 
283 Mass 121 

67. Ky—City of Ashland v Ben 
Williamson & Co, 171 S W 2d 968. 
294 Ky 446 

Xndependeat gnoraatee 

Performance of work under Inde¬ 
pendent guaranty a year after com¬ 
pletion of work provided for in main 
contract does not extend time to file 
lien four months after work under 
guaranty—J Adelman, Inc, v 
Church Bxtension Committee of Pres¬ 
bytery of New York, 241 NTS 197, 
136 Misc 810 

68. Mass —Wmer v Rosen, 121 N B 
79, 231 Mass 418 

Mo —Bruns v Braun, 85 Mo App S37 
Oorreotloii of Imperfections 
Wozk in substantial amount re¬ 
quired as condition to obtaining in¬ 
spector’s certificate was held to mark 
completion of building as to mate¬ 
rialmen filing lien—EEammond Lum¬ 
ber Co V Barth Inv Corporation, 
262 P 31, 202 Cal 606 
Keplaoement 

Where labor and material used in 
mstallmg new furnace, after first 


was found defective, amounted to 
more than one-half of contract price, 
time for filing lien ran from date of 
furnishing them—Stark-Davis Co v 
Wilson, 248 P 1096, 119 Or 308 
66. Mass—^Winer v Rosen, 121 N 
B 79, 231 Mass 418 
40 C J p 205 note 99 
70. Ky —^Vogt V. Cannon Blectnc 
Co. 64 SW 2d 338, 245 Ky 766 

71- US—In re Abbott-Gamble Co, 
NY, 196 F 466, 115 CCA 867. 

72. Ohio —^Koblitz v Arnold, 22 
Ohio Cir Ct ,N S , 410 

40 C J p 206 notes 2-4 

73. Cal—^Norton v Bedell Bngineer- 
ing Co, 264 P 811, 88 CaJ App 777 

La—Julius Aaron & Son v. Keyser, 
2 La App 649 

Ohio—& H Coal Co v Lay, 175 
N B 30, 37 Ohio App 433 
Tex —^Black, SivaJls & Bryson v 
Operators’ Oil & Gas Co, Civ App, 
37 SW2d 813, error dismissed 
40 C J p 205 note 7 
Variance between claim or statement 
and pleading or proof see infra S 
307. 

Covenant 

Purpose of statute requiring as¬ 
signment of money due under con¬ 

672 


tract for public improvements to con¬ 
tain covenant by assignor that he 
will receive money advanced by as¬ 
signee as trust fund to be applied 
first to payment of claims of speci¬ 
fied creditors under the contract was 
to bring home the trust character of 
such money to assignor by means of 
his own covenant and to require as¬ 
signee to see to inclusion of covenant 
at peril of losing his priority—^Vul¬ 
can Rail & Construction Co v West¬ 
chester County. 293 N Y S 946, 250 
App Div 212 

Claims, noticeB, or statements h^ 
sufflcient 

Cal—Trout v Siegel, 262 P 320, 202 
Cal 706 

Pa —^Russell M Howe, Inc , v Beloff, 
56 A 2d 362, 162 Pa Super 38 
Wash—^Wolk v Bonthius, 124 P2d 
568. 13 Wash 2d 217 
40 CJ. p 206 note 7 [a] 

74, NT —^Pascual v Greenleaf Park 
Land Co, 167 NB 144, 245 NY 
294, followed In Goldberger-Raabin 
Inc, V 74 Second Ave Corp, 234 
NTS. 802, 226 App Div 787, re¬ 
versed on other grounds 169 NB 
405, 252 NY 336—Brescia Const 
Co V Walart Const Co., 291 N Y S 
960, 249 App Div. 151, affirmed 8 
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tial compliance therewith is sufficient/^ especialV 
where no one has been misled to his prejudice/® 
as IS usually the case where only the rights of the 
o^\^ler or the original parties to the contract are in¬ 
volved It has sometimes been held that less 
strictness of compliance with the statutory require¬ 
ments is required as against the owner*^® oi a pur¬ 
chaser pendente lite^o than as against a third per¬ 
son/© such as a mortgagee 

Matters to be stated in general It has been held 
that the claim, notice, account, affidavit, or state¬ 
ment should show on its face all the facts necessary 
to create and fix the hen but there is also some 
authority to the contrary 8® At any rate all the 
matters which the statute requires to be stated must 
be substantially set forth,regardless of the knowl¬ 
edge of the owner,*® since the statute is mandatory 
in this respect *® Conversely, matters as to which 
the statute requires nothing to be stated may prop¬ 
erly be omitted,**^ but the fact that the claim states 


more than is required does not render it invalid/* 
as unnecessary recitals or statements may be treat¬ 
ed as mere surplusage 

In some jurisdictions, in order that a mechanic's 
hen claim may bind the estate of a married woman, 
It must show on its face every icquisite to make it a 
valid claim against her Her coverture must ex¬ 
plicitly appear,®! and the claim must show that the 
work or material was necessary for the improve¬ 
ment or repair of her separate estate®® and that it 
was so applied 

b. Form, Completeness, and Construction 

A mechanic’s lien statement is not required to be m 
any particular form, and a statement following the Ian- 
guage of the statute or a form provided by statute is 
sufficient. 

The hen statement is not required to be in any 
particular form,®^ and statutes relating to form 
have been held to be permissive rather than manda¬ 
tory ®® While a statement following the language 


NB2d 830, 273 NY 648—Waters 
▼ Goldberer. 108 NYS 992, 124 
App Div 611 

Ohio—D & H Coal Co v Lay, 175 
N E 30, 37 Ohio App 433 
Okl—Corbitt V Logan, 20 P 2d 894, 
163 Okl 86 
40 C J p 206 note 9 
Compliance by impUoatioii 
Statements m notice of lien must 
meet requirements of statute by im¬ 
plication at least—John Roshirt, Inc, 
y Rosenstock, 247 NYS 420, 138 
Misc 615 

75. NY —^Kolkman v Eshelman, 230 
NTS 91, 132 Misc 428—Cleg Co 

V Henry Moss & Co, 64 N Y S 2d 
99 

Okl—Corbitt V Logan, 20 P2d 894, 
163 Okl 86 

Pa—Moss & Blakeley Plumbing Co 

V Schauer. 28 A 2d 323, 160 Pa 
Super 318 

WVa—^Moriconi v Chesapeake & O 
Ry Co, 146 SE 699, 106 WVa 
74 

40 CJ p 206 note 13 
Substantial compliance exists where 
information appearing on face of 
claim points the way to a successful 
inquiry—Intex coastal Lumber Dis¬ 
tributors v Denan, 178 A 350, 117 
Pa Super 246—Raymond v Brook- 
side Distilling Pxoducts Corporation, 
Pa Com PI, 44 Lack Jur 181 

78. Utah—Culmer v Clift, 47 P 85, 
14 Utah 286 
40 C J p 206 note 14 
77. Wash —Dearborn Pdy Co v 
Augustine, 31 P 327, 6 Wash 67 
40 C J p 206 note 15 
7B. Or—Heiser v Hamilton Mam¬ 
moth Mines Co. 223 P 736, 110 Or 
403. 

40 C J p 206 note 16 
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79. US —^Natural Carbon Paint Co 
y Fred Bredel Co, Ill. 193 P 897, 
114 CCA 111 

80. US —^Natural Csrbon Paint Co 
y Fi ed Bredel Co, supra 

81. US—^Natural Caibon Paint Co 
y FI cd Bredel Co, supra 

82. Cal —Hayward Lumber & In- 
yestment Co y Ford, 148 P 2a 689, 
64 Cal App 2d 346 

40 C J p 206 note 20 

83. ND—Red River Lumber Co v 
Children of Israel, 73 NW 203, 7 
ND 46 

84. Ala —Hancock y Taylor, 21 So 
2d 308, 246 Ala 521 

40 C J p 206 note 22 
Statements held sufiloienfe 
Ala—Central Lumber Co y Jacks, 
132 So 721, 222 Ala 475 
Cal—Baird v Ocequeda, 67 P 2d 1056, 
8 Cal 2d 700 

40 CJ p 206 note 22 [b] 

Statement held insufficient 
Tex—Cook V Yandell Realty Co, 
Civ App , 276 S W 860 

85. Wash — S Savings, Loan & 
Bldg Co y Jones, 37 P 666, 9 
Wash 434—Fan haven Land Co y 
Jordan, 82 P 729, 5 Wash 729 

88. Fa—Crider V McCoCCeity, 13 Pa 
Diet 638 

87. Cal—Slight V Patton, 31 P 
248, 96 Cal 384 
40 C J p 206 note 26 
Oonuneacemmit completion of 

building 

(1) In the absence of any statu¬ 
tory requirement to that effect, it is 
not necessary for the claim to show 
that the building has been completed 
—^Harmon v Ashmead, 9 P 188, 68 
Cal S21. 


(2) Likewise it is not necessary 
for the claim to show the date when 
It was commenced or completed 
Cal—Sight v Patton, 31 P 248. 96 

Cal 381 

N J —Goi don v Torrey, 16 N J Eq 
112, 82 AmD 273 

(3) It has also be**n held that a 
contractor for a particular portion 
of the work, as the painting and 
glazing, need not state the time when 
the building as a whole was begun 
and completed, but only when his 
portion was begun and finished — 
France v Woolston, 9 Del 657 

88. Minn —John Paul Lumber Co v 
Hormel, 63 NW 718, 61 Minn 303 

40 C J p 207 note 26 
Eriors in unnecessary statements 
see infra § 169 

89. Kan—Brown v Walker, 164 P 
10*)3, 100 Kan 542, rehearing de¬ 
nied 166 P 873, 101 Kan 293 

40 C J p 207 note 27 

90. Fla—Cox V Rieck & Fleece, 177 
So 30l, 129 Fla 872—Salomon y 
Galinsky, 137 So 586, 103 Fla 417 

40 C J p 207 note 29 

Contract or consent see infra S 163 

91. Pa—Wolfe v Oxnard, 25 A 806, 
152 Pa 623 

40 C J p 207 note 30 

98- Pa—^Wolfe v Oxnard, supza 
40 C J p 207 note 31 

93. Pa —Wolfe v Oxnard, supra 
40 CJ p 207 note 32. 

9t Or—^McFeron v. Doyens, 116 P 
1063, 69 Or 3G6 
40 C J p 207 note 34 

9& Mich —^Milligan v Rappaport, 
284 NW. 166, 263 Mich 120. 
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of the statute or a form provided by statute is suffi¬ 
cient,®® It IS not necessary that the exact words of 
the statute should be used,®? and a mere deviation 
from the generally used form will not invalidate 
the claim if it is otherwise sufficient ®® At least 
as against the owner,®® the lien will not be defeated 
because the claim or statement is awkwardly and 
martistically drawni or because of merely technical 
objections 2 The definiteness and precision of a 
pleading are not necessary,® certainty to a common 
intent is sufficient^ However, the notice should 
disclose information from which those interested 
may determine the existence of a lien,^ and must 
contain information sufficient on inquiry to give the 
owner the necessary knowledge to enable him to de¬ 
termine the correctness of the claim ® 

The statement must be complete and sufficient in 
and of itself without reference to extrinsic proof 
to supplement deficiencies in it it cannot be aided 
by the clerk’s docket® or by the bill, complaint, or 
petition in a suit to enforce the hen ® However, 
m determining its sufficiency, the hen statement 
must be construed as a whole,^® and an exhibit,!^ 
as well as the affidavit verifying the claim,may 


be deemed a part of the statement for this purpose. 

The statement will be liberally construed,^® and, 
if possible, so as to sustain the hen Some courts 
have held that a most liberal rule should be applied 
in passing on the validity of the hen paper filed 
where the owner or his agent was actively con¬ 
cerned in ordering and looking after the delivery of 
the material furnished by claimant but other 
courts deny that a more liberal rule should obtain 
in construing the notice of hen where claimant 
contracted dircctl}' with the owneri® Qf where the 
owner has actual knowledge of the matters in¬ 
volved,and It has been held that the same rules 
of construction should apply in determining the 
sufficiency of a claim filed by the original contractor 
who dealt with the owner, and a claim filed by a 
materialman who dealt with the contractor i® 

Caption and address Where the statement con¬ 
tains all the statutory requisites, it is sufficient al¬ 
though there is no formal caption^® or although the 
caption is not in all particulars exactly correct®® 
It IS not necessary that the statement be addressed 
to any particular person 


96l Mich —Acme Lumber Go. v. 
Modem Constr Go, 183 NW 192, 
214 Mich 357 

Pa—Delaware Gounty Supply Co v 
Scavicehia, Com Pi, 33 Del Go 36 
40 C J P 207 note 35 
Statutes considered toffether 

Statute relative to manner of se¬ 
curing mechanic's lien and statute 
prescribing form of affidavit for such 
claim when debtor is not the owner 
must be read together and consid¬ 
ered as a whole—^Detroit Fidelity & 
Surety Co v State, 76 SW2d 492, 
124 Tex 145 

97. Mont—^Wertz v Lamb, 117 P 
89, 43 Mont 477 

40 C J p 207 note 36 

98. Cal—Leibowitz v Berry. 299 P 
779, 114 CaJApp 6 

99. Mo —^Banner Lumber Go v 
Robson, 168 SW 244, 182 Mo App 
611, ceitiorari quashed 182 SW 
743, 266 Mo 605 

1. Ind—Clark v Huey, 40 NB 153, 
12 Ind App 224, reheaid 36 NE 
52, 12 Ind App 231 

40 C J p 207 note 38 

2. Nev—^Maynard v. Ivey, 29 P 
1090, 21 Nev 241 

40 C J P 207 note 39 

3. Minn—^Mcmman v Bartlett, 36 
NW 728, 34 Minn 524 

Mo—Mitchell Planing-Mill Co v Al¬ 
lison, 40 SW 118, 138 Mo 50, 60 
AmSR 511 

4. Mont—AVertz V Lamb, 117 P 89, 
43 Mont 177 

40 C J p 208 note 11. 


5. WVa—^Monconi v Chesapeake & 
O Ry Co, 145 SB 599, 306 WVa 
74 

a Pa—Cuirie v Koehler, 90 Pa 
Super 197 

7. NY—John Roshiit, Inc, v 

Rosenstock, 247 NTS 420, 138 
Misc 515—^Parabella v Porter, 226 
NTS 417, 130 Misc 680 
40 C J p 208 note 42 
Frmui fooie ease 

Owner of property against which 
mechanic’s lien claim has been filed 
18 not obliged to defend a scir^ fa¬ 
cias, prepare an affidavit of defense, 
and go to trial unless the claimant 
piesents a claim which, on its face, 
including amendments, makes out a 
pnma facie case for recovery —^Ham¬ 
ilton V Means, 38 A 2d 528, 155 Pa 
Super 245 

a Ill—-Ehdin V Muiphy, 48 NB 
356, 170 Ill 399—McDonald v 

Rosengarten, 25 N B 429, 134 111 
126 

9. Colo—^Perkins v Boyd, 86 P 
1015, 37 Colo 265 

Pa—Wolfe V Gibbs. Com PI, 46 
Dauph Co 369 
40 G J p 208 note 44 

10. Cal—Leibowitz v Berry, 299 P 
779, 114 Cal App 6—^Winship v 
Holden, 2G6 P 572, 90 Col App 71 

NC—King v Blliott, 147 SB 701. 
197 NC 93 

l*a —Raymond v Brookside Distilling 
Products Corpoiation, Com PI, 44 
Lack Jui 181 
10 C J p 308 note 45 
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11. Wash—Johnston v Harrington, 
31 P 316, 5 Wash 73 

40 C J p 208 note 46 

BUI of portioulars attaohed to olauu 

Md—Caltridei v Isberg, 130 A 53, 
148 Md 657—40 CJ p 208 note 
46 [a] 

12. Mo —^Moller-Vandenboom Lum¬ 
ber Co V Boudreau, 86 S W 2d 141, 
331 Mo App 1127 

40 C J p 208 note 47 

13. N T —^Pascual v Greenleaf Paik 
Land Co, 157 NB 144, 245 NY 
394, followed in Goldberger-Raabin, 
Inc, V 74 Second Ave Corp, 234 
N Y S 802, 226 App Div 787, re¬ 
versed on other grounds 169 NB 
406, 262 NY 336—Weaver Haid- 
waie Co v Solomovitz, 163 NYS 
121, 98 Misc 413 

14. Pq —HofCmaster v. Knupp, 16 
Pa Co 140 

15. Mo —Banner Lumber Co v Rob¬ 
son. 168 SW 244, 182 Mo App 611, 
certiorari quashed 182 SW 743. 266 
Mo 595 

1& Wash—U S Savings, Loan & 
Bldg Co V Jones, 37 P 666, 9 
Wa&h 434 

17. Wash—U S Savings, Loan & 
Bldg Co V Jones, supza 

18L Cal—Winship v Holden, 265 P. 
572, 90 Cal App 71 

19. DC—Phoenix lion Co v The 
Richmond, 17 D C 180 

20. DC—^Phoenix Iron Co v The 
Richmond, supra 

21. Ind —Peck v Hensley, 21 Ind 
344 
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§ 151. Statement of Claim of Lien in General 

It has been both afhrmed and denied that it is neces¬ 
sary to state expressly in the claim or statement that 
the claimant claims a mechanic's lien 

It has been both affirmed^s and denied^S that it 
IS necessary to state expressly in the claim or state¬ 
ment that claimant claims a mechanic’s lien At 
any rate a statement that claimant “claims and 
holds a lien”24 or that he claims or demands the 
benefit of the lien laws^s is a sufficient statement 
that a lien is claimed. A hen account or statement 
must fairly apprise the owner and the public of the 
nature of the demand asserted as a lien,26 as well 
as Its amount, discussed infra § 153 A statement 
of the demand means something more than a state¬ 
ment of the amount claimed 27 The mere fact that 
one who has a lien on a building claims also a hen 
on land which he cannot subject thereto will not de¬ 
feat his hen on the buildings situated on the land26 
if they can be identified 29 

§ 152. Accrual of Lien 

When so required by statute, the date when the 
amount claimed is due must be stated, but in the ab¬ 
sence of such requirement it is not necessary to show 
the date of the maturity of the claimant’s claim 

Under some statutes the date from which the hen 
IS claimed or the date of the commencement of the 
claim must be stated,30 and a claimant is estopped to 
assert that the hen attached at an earlier day than 
that stated 3i Where the statute giving a mechan¬ 
ic’s hen contemplates two classes of claims, due and 
not due, the notice should so describe the claim as 


to inform the public to which class it belongs,32 
and ambiguities should operate to the prejudice 
of claimant rather than to that of the public 33 

When so required by statute, the date when the 
amount claimed is due must be stated ,34 but in the 
absence of a statutory requirement to that effect it 
has been held that it is not necessary to show the 
date of the maturity of claimant's claim,35 and an 
erroneous statement of such date will not affect the 
hen where there was no fraudulent intent or im¬ 
proper motive and no one has been prejudiced there¬ 
by 36 Failure to state that the claim is due does 
not impair the notice as between the original par- 
ties,37 and therefore, as between such parties, the 
hen is not lost by a failure to state whether credit 
was or was not given 38 A statement that the 
amount claimed is a hen against the building is a 
sufficient statement that it is a subsisting debt 
against the buyer of the material 39 

§ 153. Amount Due or to Become Due 
a In general 
b Erroneous statement 

a. In General 

As a general rule under the statutes the notice, 
claim, or statement which must be filed or recorded in 
order to perfect a mechanic's lien must set forth the 
amount due claimant. 

As a general rule under the various statutes the 
notice, claim, or statement must set forth the 
amount due claimant,40 the amount claimed to be 


22. Utah —Culmer v Game, 61 P 
1008, 22 Utah 216 

23. Miim—Smith v Headley, 23 
NW 560, 33 Minn 3S1 

40 C J p 210 note 90 

24. Colo—Ilico Reduction & Miningr 
Co V Musffrave, 23 P 458, 14 Colo 
79 

25. Cal—Bringham v Knox, 69 P. 
198, 127 Cal 40 

40 C J p 210 note 92 

28. Mo—Schioeter Bros Hdw Co 

V Croatian "Sokor* G Ass'n, CS S 
W 2d 996. 382 Mo 440—Hanenkamp 

V Hagedorn, App, 110 S W 2d 826 
—^Harry Cooper Supply Co v Gil- 
hoz. App , 107 S W 2d 798—Moller- 
Vandenboom Lumber Co v Boud¬ 
reau, 85 SW2d 141, 231 Mo App 
1127 

40 C J p 210 note 93 

27. Wash—U S Savings, Loan & 
Bldg Co Y Jones. 37 P 666, 9 
Wash 434 

28. Mont—^Morrow v Dahl, 213 P 
602, 66 Mont 261 

28. Mont —Morrow v Dahl, supra 


Description of building see infra 5 
161 

30. Conn —^Westland v Goodman, 47 
Conn S3 

NT—Ryan v Klock, 36 Hun 104 

31. Conn—Hartford Bldg & Loan 
Assoc V Goldreycr, 4l A 659, 71 
Conn 95 

Mo—^Landau v Cottril], 60 SW. 64, 
159 Mo 308 

32. Ind—Schneider v. Koltholf, 69 
Ind 568 

40 C J p 210 note 8 

33. Ind—Wade v Reitz, 18 Ind 307. 
Subsequent purchasers 

Where the notice does not state 
that a credit has been given on the 
claim, subsequent purchasers or en- 
cumhiancerb may assume that no 
Cl edit was given 

Ind—Schneider v KoltholE, 69 Ind 
568 

Or—Allen v Roufs, 30 P 2d 766, 146 
Or 461 

34. US—^In xe Rose, DC Tex, 22 
FSupp 988 

N Y —^Frank Teicher, Inc, v Gold, 
267 NTS 164, 239 App Div 286 
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Tex—Ball v Davis, 18 SW2d 1063, 
118 Tex 634—^Keystone Pipe & 
Supply Co V. Wright, Civ App, 37 
SW2d 227 
40 C J p 210 note 6 

35. Vt—Baldwin v Spear, 61 A 235, 
79 Vt 43 

40 C J p 210 note 6 
» Ill—Culver V Schroth. 39 NB 
115, 153 Ill 437 

37. Ind —^Albrecht v C C Poster 
Lumber Co, 26 N E 157, 126 Ind 
318 

40 C J p 211 note 8 
3& Ind—^Albrecht v. C C Poster 
Lumber Co, supra 
40 C J p 211 note 9 
39. Mo—Hydraulic Pioss Brick Co. 

V MoTaggart, 76 AToApp 347 
40 Cal—Richmond Sanitaiy Co v. 
Franklin, 9 P 2d 865, 122 Cal App 
229 

Ohio —C C Constance & Sons v Lay, 
172 NE 283, 122 Ohio St 468 
40 C J p 211 note 13 
Terms of contract see infra 9 163 
Value or price of labor or materials 
see infla S 165 
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due,the amount unpaid to the lienor,4 2 the amount 
of the demand,43 or must fairly apprise the owner 
and the public of the nature, as discussed supra § 
151, and amount44 of the demand asserted as a hen 
The lien affidavit and account filed must show that 
a sum certain is due,46 and the amount claimed must 
be stated with definiteness and certainty 46 How¬ 
ever, the definiteness of a pleading is not re¬ 
quired ,4? the exact words of the statute need not be 
used in st'^ting the amount,48 and it is sufficient if 
from the whole statement, including all the papers 
filed, the amount due clearly appears, although the 
language used is not as apt or accurate as might be 
desirable 43 

Where the statement is that “the balance due and 
to become due” is a certain amount, and it sufficient¬ 
ly appears that the entire indebtedness has accrued, 
the words “to become due” should be disregarded as 
surplusage®® A claim for extras furnished in the 
performance of a building contract may be prop¬ 
erly mcluded in a claim for a mechanic’s hen for the 
amount due under the contract Also it is proper 
for the contractor to include in his claim amounts 
due from him to subcontractors 52 A statement by 
one to whom a number of claims have been as¬ 


signed, showing merely the total and not the amount 
of each claim, is insufficient ®2 

On the other hand, where the statute requires 
claimant in setting out and recording his hen to 
state merely that he claims a hen on certain prop¬ 
erty, It has been held that he need not set forth the 
amount claimed for material furnished ®4 

Interest. Wliere the amount of the claim is stat¬ 
ed, the addition of the words * with interest” does 
not vitiate the hen notice,®® and, if need be, they 
may be rejected as surplusage.®® 

b. Erroneous Statement 

Generally an error in stating the amount for which 
a lien is claimed will defeat the lien when, and only when, 
It IS made knowingly, intentionally, or fraudulently. 

As a general rule, an error in stating the amount 
for which a hen is claimed will defeat the hen when, 
and only when, it is made knowingly, intentionally, 
or fraudulently,®"^ an error arising from mere mis¬ 
take will not have this effect ®® 

An understatement of the amount due when there 
IS no bad faith and no prejudice to the owner or 
other henholdcis merely causes loss of the lien for 
that part of the claim omitted®® A mistake of 


Just said tni9 account 

Some statutes renuire the lienor 
to file a 3ust «ind true account of the 
demand due him—^Holck'imp Lumber 
Co V Skciy, Mo App, C5 SW2d 669— 
Gill V Hams, 24 BW 2d 67 J, 224 Mo 
App 717 

41. Pla—Rathburn v Londess, 129 
So 738. 100 Fla 507 

Okl—Corbitt V Logan, 20 P2d 894, 
163 Okl 86 

Pa—Currie v Kochlei, 90 Pa Super 
197—McAdoo V Srhultz Com PI, 
25 Erie Co 112—mond v Brook- 
side Distilling Products Corpora¬ 
tion, Com PI, 44 Lack Jur 181 
40 C J p 211 note 14 

42. NT —Breccia Const Co v 
Walart Const Co, 291 NTS 960, 
249 App Div 151—Brescia Const 
Co V. Walart Const Co, 264 N 

Y S 862, 238 App Div 360 
40 C J p 211 note 16 

43. Ala—Hancock v Taylor, 21 So 
2d JOS. 24G .\ln 621 

La—Julius Aaron & Son v Keyser, 
2 La App 619 

Va—^Wnlla^e v Drumback, 12 S E 2d 
SOI. 177 Va 36 
40 C J p 211 note 16 
Against mamea woman’s separate 
property 

PJa—Cox V Rieck & Fleece, 177 So 
.jni, 120 Fla 872—Salomon v Gahn- 
M:v. 137 So 386, 103 Fla 417 

44. Mo—Schroeter Bios Ildw Co 

V Cioatinn “Sokol" G Ass’u, 68 S 


W 2d 995, 332 Mo 440—Hanenkamp 

V Hngedorn, App, llO SW2<1 836 
—^Harry Cooper Supply Co v Gil- 
hoz. App. 107 SW2d 798—Moller- 
Vamlenboom Lumber Co v Boud¬ 
reau. 85 S W 2d 141, 231 Mo App 
1137 

45. Tex—Ball v Davis, 18 SW2d 
1061, 118 Tex 631—Keystone Pipe 
ft Supply Co V Wright, Civ App, 
37 SW2d 227 

40L Kan —Geppelt v Middle W*»st 
Stone Co, 135 P 573, 90 ICan 539 
40 C J p 211 note 17 

47- Mo—Mitchell PlaninR-Mill Co 

V Allison, 40 SW 118, 138 Mo ,90, 
GO Am SR 611 

48L Or—^Ainslie v Kohn, 19 P 97, 
16 Or 363 

49. Colo —Hams v Hams, 47 P 
841, 9 Colo App 211 

40 C J p 211 note 21 

50. Colo—^Bitter v Mouat Lumber 
& Investment Co, 51 P. 519, 10 
Colo App 307 

51. Mo—A Nicol Heating ft 
Plumbing Co V J B Neevel ft 
Sons Constr. Co. 174 SW 161, 187 
Mo App 584 

40 C J p 211 note 23 
Work performed luider implied con^ 
tract 

Where building contractox did not 
breach his contract, but performed 
different and additional work demand¬ 
ed of him under new implied con¬ 
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tract after abandonment of the old 
contract, lien claim by him on basis 
of quantum meruit was not objec¬ 
tionable as not constituling a Just 
and true account, notwithstanding 
rea<sonable items of ten per cent for 
overhead and ten per cent for pzoflt 
were included over actual cost, the 
claim evceeded orif?inal contract 
price, and origiral contract puce had 
been set up as a bookkeeping item 
and extias added—Fuhler v Oohman 
ft Levine Const Co, 142 SW2d 482, 
346 Mo 588 

52. Mich—Spicer v Dugrey, 190 N 
W 646, 221 Mich 264—Halpin v 
Carman, 16S N W 29, 192 Mich 
71 

53. Colo —Hanna v Colorado Sav 
Bank, 31 P 1020, 3 Colo App 28 

54. Ga—^Wager v Carrollton Bank, 
120 S E 116, 156 Ga 783 

56. NT —^McMillan v Seneca Grape 
ft Wine Co, 6 Hun 12, reversed on 
other grounds 67 N Y 216 
56L NT —^McMillan v Seneca Grape 
& Wme Co , supia 
67. Col—^Richmond Sanitary Co v 
Fianklin, 9 F 2d 855, 122 Cal App 
229 

40 C J p 214 note 65 
65. NT—^Hurley v Tucker, 112 N 
YS 980, 128 App Div 580, afilimed 
92 NE 1087, 198 NT 534 
40 C J p 214 note 66 
I 69. Mich—Spicer v Dugrey, 190 N 
1 W 646, 221 Mich 2G4. 
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daimant in crediting a discount for which there was 
no consideration does not pieclude him from assert¬ 
ing the right to recover the value of the materials 
disregarding the discount 

It has been well established as a general rule that 
the fact that a claimant claims an amount greater 
than is really due to him will not defeat the hen 
where the error is not made willfully or with an in¬ 
tent to deceive or defraud but is due to an honest 
mistake*^ and no one is misled or prejudiced there¬ 
by 62 In such case the lien may be sustained and 
enforced pro tanto for the true amount to which 
claimant is entitled,63 provided such amount can be 
segregated from the aggregate amount claimed 34 

On the other hand, the entire hen of a claimant is 
defeated where he knowingly and v/illfully, inten¬ 
tionally, or fraudulently claims a larger amount than 
IS due him,®5 or where, through culpable negligence, 
he overstates the amount due him,®® as where he 
might have known by the exercise of reasonable dil¬ 


§ 154 

igence that the statement filed by him is not a true 
statement of his claim 67 

Refusal of enforcement by court of equity. In 
some cases it has been held that a court of equity 
is without power to deprive plaintiff of his hen by 
reason of his conduct in filing a claim for a larger 
amount than is found to' be due,®® but in other 
cases it has been held that a court of equity will 
treat as insufficient a claim which is largely exces¬ 
sive,®® or that, where there is a willful and inten¬ 
tional overstatement of the amount due, a court of 
equity will refuse to enforce the hen on the princi¬ 
ple that plaintiff comes into court with unclean 
hands 7® 

§ 154. -Credits and Offsets 

The statutes generally provide that the claim, notice, 
or statement which is filed or recorded In order to perfect 
a mechanic’s lien shall set forth the amount due claimant 
after allowing all just and proper credits and offsets, and 
the intentional omission of credits which should be given 
will defeat the lien 
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60. Tex—^Noyea v Smith, CivApp, 
77 SW 649 

61. Ill —Alexander Lumber Co v 
Kellerman, 271 Ill App 571, afflzmed 
192 N El 91S 358 111 207 

Maas—Lampasona v Capnotti, 4 N 
E2d 621, 296 Maas 34. 108 ALR 
430 

Mich —Equitable Trust Co v De¬ 
troit Golf & Recreation Co, 245 N 
W 531, 260 Mich 606—Hart v 
Reid 219 NW 692, 243 Mich 
—Morman v Ryshamp, 209 NW 
62, 235 Mich 140—Tpsilanti Lum¬ 
ber & Coal Co \ Leslie, 188 NW 
395, 218 Mich 664 

Mont—Smith v Gunniss. 144 P 2d 
1S6, 116 Mont 363—Eakestrand v 
Wunder, 20 P 2d 632, 94 Mont 57 
N T —Tonkers Builders Supply Co 
V Petro Lucijjio & Son, 199 N E 
45. 269 NY 171, 102 ALR 769— 
Clemente Const Corporation v P 
T Cox ContractiniT Co, 16 NYS 
2d 483, 172 Misc 904—John Ro- 
ahirt. Inc v Ro&enstock. 247 N Y 
S 420, 138 Misc 615 
RI—Art Metal Const Co v Ehiffht, 
185 A 136. 56 R I 228 
SD—Wittrock V Hall, 211 NW 801, 
51 SD 39 

40 CJ p 214 note 70 
Inclusion of nonlienablc items see 
infra § 166 

Fact that notice of mechanic's lien 
was for excessive amount did not de¬ 
feat riffht of lien, where claimant 
amended lien notice before objection 
—Zindorf v Roe, 265 P 107, 143 
Wash 266 

Pacts held not to sihow ftaud or bad 
faith 

(1) Creditor’s filing* of mechanic's 
lien for full amount of bill for plumb¬ 


ing materials, notwithstanding it had 
collate! al for portion thereof, did not 
estabh^'h that lien was filed for an 
excessive amount so as to invalidate 
it for f>aud. \ihere collateral had not 
been foiccloscj before lien was filed 
—Hihbs V Morrison Supply Co, 73 
P2d 325. 41 NM 644 

(2) Lien for labor based on opinion 
and estimate, no account having been 
kept at time, was not void as being 
willfully exaggerated even though 
amount was drastically reduced by 
court —Suni\ an v O'Dea Realty Cor¬ 
poration, 274 NYS 760, 153 Misc 
634 

(3) Other facts held not to show 
fiaud or bad faith see 40 CJ p 214 
note 70 [d] 

62. *Tnd—^Albrecht v C C Foster 
Lumber Co, 26 NE 157, 126 Ind 
318 

40 C J p 214 note 71 

63. NY —Goldberger-Rnabin, Inc, v 
74 Second Ave Corporation, 169 N 
E 405. 262 NY 336, following Pas- 
cual V Greenleaf Park Land Co, 
167 NE 144, 245 NY 294 

R T —^Art Metal Const Co v Kmght, 
185 A 136, 66 R 1 228 
40 C J p 214 note 72 
Court has power to determine value 
of services performed and value of 
matezials furnished, notwithstEuiding 
it be different from that staled in 
mechanic's lien claim—Majestic Tile 
Go V Nicholls, 291 NYS 661. 161 
Misc 231 

6A US —^Hooven, Owens & Rentsch- 
ler Co y Featherstone, Mo, 111 F 
81. 49 GCA 229 

65. Ala —Byrum Hardware Co v 
Jenkins Bldg Supply Co, 147 So 
411, 226 Ala 448 
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Colo—Armour & Co of Delaware v 
MePhee & McGinnity Co, 285 P 
942, 87 Colo 97 

Mich—Morman v Ryskamp, 209 N 
W 62, 235 Mich 140 
N Y —Yonkei s Builders Supply Co v 
Petro Luciano & Son, 199 NE 46, 
269 NY 171, 103 ALR 769— 
Clemente Const Corporation v P 
T Cox Contracting Co, 16 NYS 
2d 483, 172 Misc. 904—^Parsons v. 
Dura Realty Coiporation, 240 NY 
S 643. 136 Misc 700 
40 C J p 216 note 74 


Where no action or prooeadlng* 
been begun to enforce the lien, the 
slatute providing that willful exag¬ 
geration shall void tl B lien does not 
apply—In re Lustba-ler Contracting 
Corporation, 259 N Y f I 103, 14 4 Misc. 
875 

Overstatement held litenttonsa 
Or—West v WilsonJ|297 P 847, 186 
Or 262 


00. NM—^Berry v , 
P 301, 35 NM 269 

Or —^Bartels v Mc4j 
783, 102 Or 66 

67. Or —Equitable 1 
Assoc V Hewitt, [ 
329 

40 C J p 216 note 

68. Cal —Calif ornj 
Co V Wontwort] 
103, 113, 16 Calj 

40 C J p 215 note 

69. Mich —^Brenni 
W 354, 97 Mich 

40 C J. p 216 note 

TO. Ala—Byrum 
Jenkins Bldg 
411, 226 Ala 44| 
Dade, 98 So 6l8l 


^an Soelen, 295 
bugh, 201 P. 

|ng8 & Loan 
P. 447, 65 Or. 


tland Cement 
Co, 118 P. 


Jler, 66 N. 


Co. V. 
>, 147 So. 
ling V Mo- 
666 , 
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due,^i the amount unpaid to the lienor,^2 the amount 
of the demand,^3 or must fairly apprise the owner 
and the public of the nature, as discussed supra § 
151, and amount^^ of the demand asserted as a lien 
The lien affidavit and account filed must show that 
a sum certain is due,*5 and the amount claimed must 
be stated witli definiteness and certainty How¬ 
ever, the definiteness of a pleading is not re¬ 
quired the exact words of the statute need not be 
used in st'<ting the amount,^8 and it is sufficient if 
from the whole statement, including all the papers 
filed, the amount due clearly appears, although the 
language used is not as apt or accurate as might be 
desirable 

Where the statement is that “the balance due and 
to become due” is a certain amount, and it sufficient¬ 
ly appears that the entire indebtedness has accrued, 
the words “to become due” should be disregarded as 
surplusage A claim for extras furnished in the 
performance of a building contract may be prop¬ 
erly mcluded in a claim for a mechanic’s lien for the 
amount due undci the contract Also it is proper 
for the contractor to include in his claim amounts 
due from him to subcontractors 52 A statement by 
one to whom a number of claims have been as¬ 


signed, showing merely the total and not the amount 
of each claim, is insufficient 53 

On the other hand, where the statute requires 
claimant in setting out and recording his lien to 
state merely that he claims a lien on certain prop¬ 
erty, It has been held that he need not set forth the 
amount claimed for material furnished 

Interest Where the amount of the claim is stat¬ 
ed, the addition of the words “with interest’* does 
not vitiate the hen notice,^® and, if need be, they 
may be rejected as surplusage.®® 

b. Erroneous Statement 

Generally an error in stating the amount for which 
a lien is claimed will defeat the lien when, and only when, 
It IS made knowingly, intentionally, or fraudulently. 

As a general rule, an error in stating the amount 
for which a hen is claimed will defeat the hen when, 
and only when, it is made knowingly, intentionally, 
or fraudulently,®^ an erroi arising from mere mis¬ 
take will not have this effect ®® 

An understatement of the amount due when there 
IS no bad faith and no prejudice to the owner or 
other lienholders merely causes loss of the hen for 
that part of the claim omitted®® A mistake of 


;riLst and true aocoimt 
Some statufrs rvouixe the lienor 
to file a lust and true account of the 
demand due him —^Kolekamp Lumber 
Co V Slcav, Mo App , 05 S W 2d 669— 
Gill V Hams, 24 SW2d 67J, 224 Mo 
App 717 

41. Fla—Rathbum v Landess, 129 
So 732, 100 Fla 507 

Okl — Corbitt V Logan, 20 P2d 894, 
163 Okl 86 

Pa—Currie v Koehler, SO Pa Super 
197—^McAdoo Sohultz, Com PI, 

25 Ene Co 112—^Tl'i'imundv Brook- 
side Distilling Products Corpora^ 
tion. Com PI, 11 Lack Jur 181 
40 C J p 211 note 14 

42. N T —Brescia Const Co v 
Walart Const Co, 201 NTS 060, 
249 App Div 151—Brescia Const 
Co V Walari Const Co, 264 N 
YS 862, 238 AppDiv 360 

40 C J p 211 note 16 

43L Ala—Hancock v Taylor, 21 So 
2d 303. 246 Ala 621 
La — fulius Aaion & Son v Keyser, 
2 La App 649 

Va—^Wallace v Brumback, 12 SE2d 
801, 177 Va 36 
40 C J p 211 note 16 
Agnmst mamed woman’s separata 
property 

PJi—CJox V Itieck & Fleece, 177 So 
101, 120 Fla 872—Salomon v Gahn- 
skv. 137 So 3:;6, 103 Fla 417 

44 . Mo—Schioctcr Bros Ildw Co 
V Cioatitin “Sokol” O As&’n, 68 S 


W2d 905, 332 Mo 440—Hanenkamp 

V Hngedorn, App, llO SW2d 826 
—^Hairy Cooper Supply Co v Qil- 
hoz App, 307 SW2d 798—Moller- 
VanJenboom Lumber Co v Boud- 
Tciu, 85 SW2d 141, 231 Mo App 
1137 

45. Tex—Bxll v Davis. 18 SW2d 
1061, 118 Tex 534—^Iveystone P'po 
& Supply Co V Wright, Civ App, 
87 .SW2d 227 

40. Kan —Geppelt v Middle W®st 
Stone Co, 135 P 573, 90 Kan 639 
10 C J p 211 note 17 

47. Mo—Mitchell Planing-Mill Co 

V Allisnn, 40 SW 118, 118 Mo 50, 
60 Ain SR 6 44 

48L Or—^Amslie v Kohn, 19 P 97, 
16 Or 363 

49. Colo—Hairis v Hams, 47 P 
811, 9 Colo App 211 

40 C J p 211 note 21 

50. Colo—Bitter v Mouat Lumber 
& lnv(><4tment Co, 61 P 619, 10 
Colo App 307. 

51. Mo —A Nicol Heating & 
Plumbing Co V J B Neevel & 
Sons. Constr Co, 174 SW 161, 187 
Mo xlpp 584 

40 C J p 211 note 23 
Work performed uader implied oosu 
tract 

Whole building contractor did not 
breach hia contract, but performed 
different and additional work demand¬ 
ed of him under new implied con¬ 
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tract after abandonment of the old 
contract, lien claim by him on basis 
of quantum meruit was not objec¬ 
tionable as not constituting a Just 
and true account, notwithstanding 
reasonable items of ten per cent tor 
overhead and ten per cent for pioflt 
were included over actual cost, the 
claim e^cecdca original contract 
priie, and ongiral contract price had 
been set up as a bookkeeping item 
and extias added—Fuhler v Gohman 
Levine Const Co, 142 S W 2d 482, 
316 Mo 588 

52. Mich—Spicer v Dugrey, 190 N 
W 646, 221 Mich 2G4—Halpin v 
Garman, 168 NV/ 29, 192 Mich 
71 

53. Colo —^Hanna v Colorado Sav 
Bank, 31 P 1020, 3 Colo App 28 

54. Ga—^Wager v Cai roll ton Bank, 
120 S E 116, 15G Ga 783 

55. NY —^McMillan v Seneca Grape 
& Wine Co, 5 Hun 12, reversed on 
other grounds 67 N Y 215 

60. NT —McMillan v Seneca Grape 
& Wine Co, supia 
57. Cal—^Richmond Sanitary Co v 
Franiain, 0 P 2d 865, 122 Cal App 
229 

40 C J p 214 note 65 

68. NT—Hurley v Tucker, 112 N 
Y S 980, 128 App Div 580, affirmed 
92 NE 1087, 198 NY 624 

40 C J p 214 note 66 

69. Mich—Spicer y Dugrey, 190 N 
W 646, 221 Mich 2G4, 
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daimant in crediting a discount for which there was 
no consideration does not preclude him from assert¬ 
ing the right to recover the value of the materials 
disregarding the discount 

It has been well established as a general rule that 
the fact that a claimant claims an amount greater 
than is really due to him will not defeat the hen 
where the error is not made willfully or with an in¬ 
tent to deceive or defraud but is due to an honest 
mistake®^ and no one is misled or prejudiced there¬ 
by 62 Jn such case the lien may be sustained and 
enforced pro tanto for the true amount to which 
claimant is entitled,®^ provided such amount can be 
segregated from the aggregate amount claimed ®4 

On the other hand, the entire hen of a claimant is 
defeated where he knowingly and willfully, inten¬ 
tionally, or fraudulently claims a larger amount than 
IS due him,®® or where, through culpable negligence, 
he overstates the amount due him,®® as where he 
might have known by the exercise of reasonable dil¬ 
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igence that the statement filed by him is not a true 
statement of his claim 67 

Refusal of enforcement by court of equity In 
some cases it has been held that a court of equity 
IS without power to deprive plaintiff of his lien by 
reason of his conduct in filing a claim for a larger 
amount than is found to be due,®® but in other 
cases it has been held that a court of equity will 
treat as insufficient a claim which is largely exces¬ 
sive,®® or that, where there is a willful and inten¬ 
tional overstatement of the amount due, a court of 
equity will refuse to enforce the hen on the princi¬ 
ple that plaintiff comes into court with unclean 
hands 

§ 154. - Credits and Offsets 

The statutes generally provide that the claim, notice, 
or statement which is tiled or recorded m order to perfect 
a mechanic’s lien shall set forth the amount due claimant 
after allowing all Just and proper credits and offsets, and 
the intentional omission of credits which should be given 
will defeat the lien 
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60. Tex—Noyea v Smith, CivApp, 
77 SW 649 

61. Ill—^Alexander Lumber Go v 
Kellerman. 271 III App 571, afflimed 
192 NE 91S. SIjS Ill 207 

Maas—Lampasona v Capnotti, 4 N 
E2d 621. 29G Maas 34, 108 ALR 
480 

Mich—Equitable Trust Co v De¬ 
troit Golf & Recreation Co, 245 N 
W 631. 260 Mich 606—Hart v 
Reid, 219 NW 692. 243 Mich 175 
—Morman v Ryakamp, 209 NW 
62, 235 Mich 140—Ypsilanti Lum¬ 
ber & Cool Co V Leslie, 188 NW 
395, 218 Mich 664 

Mont—Smith v Gunmss, 144 P 2d 
1S6, 116 Mont 863—Eskestrand v 
Wunder, 20 P 2d 622, 94 Mont 67 
NT—Yonkers Builders Supply Co 
V Petro Luciano & Son, 199 NE 
46, 269 NT 171. 102 ALR 769— 
Clemente Const Corporation v P 
T Cox Conti acting Co, 16 NTS 
2d 483, 172 Misc 904—John Ro- 
shirt. Inc v Rosenstock, 247 NY 
S 420. 138 Misc 615 
RI—Art Metal Const Co v Knight. 

185 A 136, 36 R I 228 
SD—Wittrock V Hall. 211 NW SOI, 
51 S.D 39 

40 G J p 214 note 70 
Inclusion of nonlienable items see 
infra S 165 
Amendment 

Fact that notice of mechanic's lien 
was for excessive amount did not de¬ 
feat right of lien, where claimant 
amended lien notice before objection 
—Zindorf v Roe, 256 P 107, 143 
Wash 266 

Pacts held not to ktaow ftwnd or bad 
faith 

(1) Creditor's filing of mechanic's 
hen for full amount of bill for plumb¬ 


ing materials, notwithstanding it hsul 
collateiol for portion thereof, did not 
estabM«'h that lien was filed for an 
evce»sive amount so as to invalidate 
it for j>aud, where collateral had not 
been foreclosed before lien was filed 
—Hibhs V Morrison Supply Co, 73 
P2d 325 41 NH 644 

(2) Lien for labor based on opinion 
and estimate, no account having been 
kept at time, was not void as being 
willfully exaggerated even though 
amount was drastically reduced by 
court—Sullivan v O'Dea Realty Cor¬ 
poration, 274 NTS 760, 153 Misc 
634 

(3) Other facts held not to show 
fiaud or bad faith see 40 CJ p 214 
note 70 [d] 

65. ' Tnd—Albrecht v C C Foster 
Lumber Co. 26 NE 157, 126 Ind 
318 

40 C J p 214 note 71 
68. NT —Goldbergcr-Rnabin, Inc , v 
74 Second Ave Corpoiation, 169 N 
E 405, 262 NY 336, following Pas- 
cual V Greenleaf Park Land Co, 
167 NE 144, 245 NY 294 
R T —^Art Metal Const Co v Knight. 

185 A 186, 66 RI 228 
40 C J p 214 note 72 
Court has power to determine value 
of sorvices performed and value of 
materials furnished, notwithstanding 
it be different fiom that staled in 
mechanic's lien claim—Majestic Tile 
Co V Nlcholls, 291 N.YS 661, 161 
Misc 231 

Mi US —^Hooven, Owens & Rentsch- 
ler Go V Featherstone, Mo, 111 F 
81, 49 CCA 229 

66. Ala —Byrum Hardware Co v 
Jenkins Bldg Supply Co, 147 So 
411, 226 Ala 448 
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Colo—^Armour & Co of Delaware v 
McFhee & McGinnity Co, 285 P 
942, 87 Colo 97 

Mich—Morman v Ryskamp, 209 N 
W 53, 235 Mich 140 
N Y —Tonkeis Buildeis Supply Co v 
Petro Luciano & Son, 199 NE 45, 
269 NY 171, 102 ALR 769— 
Clemente Const Corporation v P 
T Cox Contracting Co, 16 NTS 
2d 483, 172 Misc 904—^Parsons v 
Dura Realty Coiporation, 240 NY 
S 542, 136 Misc 700 
40 C J p 215 note 74 
Where no action, or prooeadlng has 
been begun to enforce the lien, the 
statute providing that willful exag¬ 
geration shall void the lien does not 
apply—In re Lusthader Conlz acting 
Corporation, 259 NTS 103, 144 Misc 
876 

Overstatement held Intentional 
Or—^West v Wilson, 297 P 847, 186 
Or 262 

eSL NM—^Berry v Van Soolen, 295 
P SOI, 35 NM 250 

Or—^Bartels v McCullough. 201 P. 
733. 102 Or 66 

67. Or—Equitable Savings & Loan 
Assoc V Hewitt, 108 P 447, 66 Or. 
329 

40 C J p 215 note 76 

68. Cal —California Portland Cement 
Co V Wentworth Hotel Co, 118 P. 
103, 113, 16 Cal App 692 

40 C J p 316 note 77. 

69. Mich—^Brennan v Miller, 56 N. 
W 864. 97 Mich. 182 

40 C J p 216 note 78 

70u Ala—^Bymm Bta.rdware Co y. 
Jenkins Bldg Supply Co, 147 So 
411, 236 Ala 448—Fleming v Mc- 
Dade, 98 So 618, 207 Ala 660 
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The statutes generally provide, in varying lan¬ 
guage, that the claim, notice, or statement shall set 
forth the amount due claimant after allowing all 
just and proper credits and offsets Although the 
authorities are at variance on the question of what 
constitutes a fatal departure from the statute, they 
arc agreed that it is not necessary to use the exact 
words of the statute in stating that all just credits 
and offsets have been allowed or deducted While 
it is proper to state the whole amount which be¬ 
came due to claimant, and to give credit for any 
payments and offsets, and then state the balance re¬ 
maining due and unpaid,^^ and it has been held nec¬ 
essary to state the account in this manner,74 other 
decisions are to the effect that it is sufficient to state 
merely the balance claimed to be due,76 without m 
terms declaring that all just credits have been giv- 
en,76 or to state that a certain sum is due, after al¬ 
lowing all just credits, deductions, and set-offs, with¬ 
out setting out any credits or deductions 77 The 
statutes under consideiation do not require the cred¬ 
its to be itemized 78 

Erroneous statements The receipt of payment is 
a fact particularly withm claimant’s knowledge7® 
and he is bound to state it truly 80 However, it is 


not every failure to credit pajrments properly that 
may be declared, as a matter of law, to render the 
hen account invalidThe intentional omission 
from the lien claim or statement of credits which 
should be given will defeat the hen 82 On the other 
hand, the hen is not lost where the omission is not 
willful,82 intentional,84 or negligent,86 but is due to 
an inadvertence86 or an honest mistake,87 especially 
where the amount of the offset is only a small part 
of the contract price 88 The hen will not be de¬ 
feated by the omission of a credit as to which claim¬ 
ant has not accurate information88 and is unable to 
get a statement,® 8 or which is unliquidated and in 
dispute® 1 or not within the knowledge of claimant.®® 

In some jurisdictions it has been held or recog¬ 
nized that the failure to state the proper credits is 
fatal where the error could have been avoided by 
the exercise of reasonable diligence ,®3 but in other 
jurisdictions, it has been held that, under the stat¬ 
utes, the question is one of intention,®^ and that, 
where the error was unintentional, it does not viti¬ 
ate the hen, even though there may have been 
gross carelessness on the part of claimant ®6 Un¬ 
der some circumstances a failure to credit land to be 
taken in payment does not render the hen invalid ®6 


71- Ark—^Arkansas Foundry Co v 
Ameiican Portland Cement Co, 75 
SW2d 387, 189 Aik 779 
Cal—nichmond Sanitaiy Co v 
Franklin, 9 F 2d 8C5, 122 Cal App 
229 

Mo —Holf^komp Lumber Co v Skay, 
App , 65 S TV 2d 6GD—Gill v Hams, 
24 SWSd 673, 224 Mo App 717 
Ohio—& H Coal Co v Lay, 175 
NF 30, 37 Ohio App 433 
Or—Dialce Lumber CO y Lindquist. 
170 P 2d 712, 179 Or 402—Warren- 
ton Lumber Co v. Smith, 216 P 
313. 117 Or 530 
10 C J p 212 note 30 
DcflcieiLcles In allllavit for me¬ 
chanic’s lion, not showingr that 
amount claimed was above all legal 
set-offs, may not be supplied by evi¬ 
dence C Constance & Sons v 
Lay, 172 NB 283, 122 Ohio St 468 

72. Mont—^Wertz v Lamb, 117 P. 
89, 43 Mont 477 

40 C J p 212 note 31 

73. NT—^Riley v Durfey, 180 NT. 
S 297, 145 App Div 683—Hurley v. 
Tucker, 112 NTS 980, 128 App 
Div 580, aiHrmed 92 NE 1087, 198 
NY 6J4 

74. Ohio—D & H Coal Co v Lay, 
175 NE 30, 37 Ohio App 433 

10 C J 1 ) 212 note 34 
7b- N M —^Ford v Springer Land 
AsfaOi., 41 P 511, 8 NM 87. af- 
flifiled 18 set 3 70, 1G8 US 613, 
42 LEd 562 
10 C T p 212 note 35 


70. Cal—Heberling v Day, 209 P 
908, 59 Cal App 13 

40 C J p 212 note 36 

77. Cal—Star Mill & Lumber Co v 
Porter, 88 P 497, 4 Cal App 470 

40 C J p 212 note 37 

T&i Colo—Small v Foley, 47 P 64, 
8 Colo App 435 

10 C J p 212 note 38 

79. Or—^Equitable Savings & Loan 
Assoc y Hewitt, 106 P 447, 55 Or 
329 

8Q. Or—^Equitable Savings & Loan 
Assoc y Hewitt, supra 

Aceonnt held not ‘‘Jiuit and true ac- 
Gonnt” 

Mo—^Holckamp Lumber Co. v Skay, 
App , 66 S W 2d 669 

81. Mo —Wilson-Reheis-Rolfes Lum¬ 
ber Co V Ware, 138 SW 690, 168 
Mo App 179 

N M —^Hobl.s V Morrison Supply Co , 
73 P2d 326, 41 NM 644 

82. Mich —^EkLuitable Trust Co v 
Detroit Golf & Recreation Co, 245 
NW 531, 260 Mich 606 

40 C J p 215 note 83 

83. Or—Columbia River Door Co v 
Todd. 175 P 413, 860, 90 Or 147— 
Rowland v. Harmon, 84 P 857, 24 
Or 529 

84. Mo—^Woodlmg v Westport Ho¬ 
tel Operating Co, 63 SW2d 207, 
227 Mo App 1231 

40 C J p 216 note 86 
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85. Or—Rowland y. Hannon, 34 P 
357, 24 Or 629 

40 C J p 216 note 86 

86L Cal —Stockton Lumber Co v 
Schuler, 101 P 307, 155 Cal 411 

67. Or—Columbia River Door Co v 
Todd, 175 P 443, 860, 90 Or 147 

40 C J p 216 note 88 

88. Cal —California Portland Ce¬ 
ment Co V Wentworth Hotel Co, 
118 P 103, 113, 16 Cal App 692 

89. Va—Rison v. Moon, 22 SE 166, 
91 Va 384 

90. Mo —^Kasper y St Louis Termi¬ 
nal R Co, 74 SW 146, 101 Mo 
App 323 

91. Ill —^Hayes v Hammond, 44 N E 
422, 162 111 133 

40 CJ p 216 note 92 

92. Mo—Chiistopher & Simpson 

Architectural Iron & Foundry Co 
V E A Steininger Consti Co, 205 
SW 278, 200 Mo App 33 

93. Neb—Consolidated Stone Co v 
Union Pac R Co. 148 N W 818, 
96 Neb 521 

40 CJ p 216 note 94 

94. Mo —^Wilson-Reheis-Rolfes Lum¬ 
ber Co V Waie. 138 SW 690, 168 
Mo App 179 

95. Mo —Wilson-Reheis-Rolfes Lum¬ 
ber Co V Ware, supia 

96. US—Springer Land Assoc v 
Ford, NM, 18 S Ct 170, 168 U.S 
513, 42 LEd 662 

40 G J p 216 note 98. 
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It has been held that an admittedly erroneous 
credit entry, which never in fact had been paid, 
will not defeat the hen for the amount of such 
credit when no one lias been prejudiced thereby 

§ 155. - Apportionment between Build¬ 

ings or Improvements 

Under a number of statutes a claimant who flies one 
claim against two or more buildings or other improve¬ 
ments must designate the amount due, or which he 
claims to be due, on each of such buildings or improve¬ 
ments. 

In a number of jurisdictions statutes have been 
enacted relating to the apportionment of the amount 
of a claim among several buildings,®^ such as stat¬ 
utes providing that a claimant who files one claim 
against two or more buildings or other improve¬ 
ments shall designate the amount due, or which he 
claims to be due, on each of such buildings or other 
improvements However, owing to a difference 
in the wording of the statutes and the construction 
placed thereon, there is considerable divergence of 
holding in respect of questions of apportionment 
In some instances in the same jurisdiction there has 
been a change in the statutes^ or in the construc¬ 
tion placed thereon ^ Some decisions have held that 
a compliance with such statutes is essential but 
other decisions have regarded the statutes as per¬ 
missive^ or held that a failure to apportion the claim 
merely postpones the lien to other specific hens on 


each improvement® and does not entirely defeat 
It,® unless one of the buildings belongs to a third 
person*^ or unless the claim was not filed in time as 
to part of the buildings ® 

Where several buildings or improvements intend¬ 
ed to be used together are erected on the same lot 
of land, it IS not necessary to specify the amount due 
for labor or materials on each separately,® but such 
a specification is necessary where the buildings or 
improvements are on separate lots or tracts,^® es¬ 
pecially when owned by different persons In 
some jurisdictions apportionment is unnecessary in 
case of a claim of hen on several buildings on ad¬ 
joining lots,12 while in other jurisdictions appor¬ 
tionment is permissible and necessary where the 
buildings or lots are adjoining,!® but is not permis¬ 
sible where they do not adjoin It has been held 
that a claim for a hen on a “double house,” that is, 
a building erected at one time but completely divid¬ 
ed by a solid partition wall into two houses intended 
for separate use and occupancy, need not be appc)r- 
tioned,!® but there is also authority to the con¬ 
trary,!® 

Some statutes provide for an apportionment 
where several buildings are erected imder one con¬ 
tract;!"^ but under other statutes a designation of 
the amount due on each building is deemed inap¬ 
plicable where two or more buildings are constructed 
under one contract!® It has been held that the 


97. Ill —^Alexander Lumber Go v 
Eellerman, 271 IllApp 571, affirm¬ 
ed 192 NE 913. 3^8 Ill 207 

98. Pa—^Brant v Hartrick, 60 Fa 
Super 507 

40 CJ p 212 note 40 

99. Cal—^Hendrickson v Bertel son, 
35 F2d 218, 1 Cal 2d 430 

Del—^Newark Lumber Co v. Conti¬ 
nental Diamond Fibre Co, 157 A 
729, 5 WWHarr 60 
Utah—U S Building & Loan Ass’n 
V Midvale Home Finance Corpora¬ 
tion. 44 P2d 1090, 86 Utah 506. re- 
hearmg denied 46 P 2d 672, 86 Utah 
522 

40 C J p 212 note 41 
Use of word "factories” in state¬ 
ment of claim did not sufficiently 
show that property was industrial or 
manufacturing plant or unit, under 
rule that statement of claim failing 
to designate amount on each build¬ 
ing was fatally defective—E J 
Hollingsworth Co v Continental-Di¬ 
amond Fiber Co, 175 A 266, 6 WW 
Harr, Del, 303 

3- Pa—^Eoons v Harding. S Pa 
Dist & Co 741 
40 C J p 212 note 48 

2- Cal—^Booth v Pendola, 23 P 200, 


88 Cal 36, reheard 25 P 1101, 88 
Cal 36 

40 C J p 213 note 41 

3. Del—^Newark Lumber Co v Con¬ 
tinental Diamond Fibre Co, 157 
A 729, 5 WWHarr 60 

40 C J p 213 note 45 
Statute held not complied with 
Sworn testimony apportioning 
liens amongst various buildings 
erected, in heating to determine their 
priority, was not a compliance with 
law requiring apportionment —Boat d 
V Freedman, 131 A 913, 99 NJEq 
351 

4. Colo—^Buerger Inv Co v B F 
Salzer Lumber Co, 237 P 162, 165 

40 C J p 213 note 46 

5. Col—^Hendrickson v Beitelson, 
35 P 2d 318, 1 Cal 2d 430 

Md—Caltridcr v Isberg, 130 A 63, 
148 Md 667 
40 C J p 213 note 47. 

6. Cal —^Booth v Pendola, 28 P 
200, 88 Cal 36, leheaid 25 P. 1101, 
88 Cal 36 

40 C T p 213 note 48 

7. Wash—Sarginson v H S Tur¬ 
ner Inv Co, 124 P 379, 69 Wash 
234 

8 Ill—Schmidt v Andeison, 97 N 
E 291, 253 Ill 20 
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9- RI—Miller v Trinity Union M 
E Church, 101 A 106, 40 RI 456 
40 C J p 213 note 51 

N J —^Board v Freedman, 131 A 
913, 99 NJEq 361 
40 C J P 213 note 52 
11- Conn—^De Wolf v Donee, 101 A 
233, 91 Conn 712 
40 C J p 213 note 53 
Ifl- US—Phillips V Gilbeit, DC., 
101 US 721, 25 LEd 833 
Mo—Bickel V Gray, 81 Mo App 653 
13. Fla—^Rathburn v Landess, 129 
So 738, 100 Fla 607 
40 C J p 213 note 55 
14 Pa—Sumption v Rogers, 89 A 
121, 243 Pa 348. AnnCasl915B 

622 

40 C J p 213 note 56 

15. Ill—^Bastrup v Prendergast, 53 
NE 995, 179 Ill 653, 70 Am S R 
128 

16. Pa—Roat V Frear, 31 A 861, 
167 Pa 614—^Malone's Appeal, 79 
Fa 481 

17. N J —Franklin Soc for Home 
Bldg and Sav v Bens, 152 A. 376, 
107 NJEq 326 

40 C J p 213 note 69 

18. Ala—Richardson Lumber Co v 
Howell. 122 So 343, 219 Ala 328 
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claim need not expressly state that the amount due 
is determined by apportionment, provided it is in 
fact so determined.!® The apportionment is to be 
made among houses or other buildings,®® but not 
against pieces of ground upon which houses are yet 
to be erected.®! 

§156. Name, Address, and Status of Claim¬ 
ant 

The claim, notice, or statement hied or recorded must 
show by whom the mechantc's lien is claimed, and, where 
so required by statute, the residence, business address, or 
principal place of business of the claimant. 


The claim or statement filed or recorded must 
show by whom the mechanic’s lien is claimedbut 
the courts are liberal in upholding claims or state¬ 
ments in this respect ®3 When so required by stat¬ 
ute, the residence,®* business address,25 or principal 
place of business®® of claimant must be stated in the 
notice, claim, or statement. In some decisions it has 
been held that it is not essential to state the capacity 
in which claimant did the work and in which he 
claims a lien,®"^ and it has also been held that an er¬ 
ror in this respect is not fatal ,2® but there is also 
authority to the contrary ®® Various claims and af¬ 
fidavits have been construed as showing claimant to 
be a contractor.®® 


Cal —Hoadnckson v Bertelson, 35 
P 2d 318. 1 Cal 2d 430 
Utah—S Building & Loon Ass'n 

V Midvale Home Finance Corpora¬ 
tion, 44 P 2d 1090, 86 Utah 606, re¬ 
hearing denied 46 P 2d 672, 86 Utah 
622 

40 C J p 213 note GO 

1^ Pa —^Koons v Harding, 8 Pa. 
Dist & Co 711 

50. Pa —Pierce, Butler & Pierce 
Mfg Co, Inc v. Rogeis, 60 Pa 
Super 293 

51. Pa —Pierce, Bull«r & Pierce 
Mfg Co, Inc V Rogeis, supra 

SS. Idaho —Corpna Jnns olted In 
Sullivan Const Co v Twin Falls 
Amusement Co, 258 P 629, 531, 
44 Idaho 620 

La—Julius Aaion & Son v Keyser, 2 
LaApp 649 

NT—Johnson Seivice Co v B H 
Monln, Inc, 237 NTS 152, 227 
App Div 123, modified on other 
groirnda 171 NB 693. 253 NT 417, 
77 ALR 214, amended 173 NB 
862, 254 NT 651 

Okl —Corbitt V Logan, 20 P 2d 894, 

163 OUl 86 

Pa— Mobs & Blaheley Plumbing Co 

V Schauer, 28 A 2d 323, 150 Pa 
Super 838—Connolly v Fierman, 
8 PaDist & Co 92. 24 Luz Leg 
Reg 78—McAdoo v Schultz, Cum 
PI. 25 Erie Co 112 

Ya—^Wallace v. Bzumback, 12 S B 
2d 801, 177 Va 36 
40 C J p 216 note 99 
Name, residence, and status of em¬ 
ployer or contractor see infra S 

164 

83. Idaho — Corpns Juris cited in 
Sullivan Const Co v Twin Falls 
Amusement Co, 2f5& P. 529, 631, 
44 Idaho 620 
40 CJ p 216 note 1 
Partners or Joint contractors or sur¬ 
vivor or snccessox thereof 

(1) Contention that mechanic’s 
lion account was invalid because 
mode and filed in the paitnership 
name, mthout setting out names of 


individual members of the partner- 
*ihip, was held untenable —Cochran 

V Johnston, Mo App, 25 S W 2d 130 
—40 C J p 216 note 1 [f] (2) 

('2) Other decisions with respect 
to partners oi joint contractors see 
40 C J p 216 note 1 [f] 

24. NT—Johnson Service Co v E 
H Monm, Inc, 237 NTS 152, 227 
App Div 123, modified on other 
grounds 171 NB 692. 253 NT 417, 
77 ALR 214, amended 173 NB 
862, 264 NT 661—John Roshirt. 
Inc V Rosenstock, 247 NTS 420, 
138 Misc 616 
40 C J p 217 note 2 
AppltcstioiL of, toA oompUanoe with, 
statute 

(1) Notice of hen in action to 
foreclose mechanic's hen which stat¬ 
ed name of town, county, and state 
wherein lienors resided was a sulll- 
cient desciiption of residence and 
place of busmesa of henozs—Brooks 

V Dinnerstein, 286 NTS 847, 247 
AppDiy 848 

(2) Failure of notice of mechanic’s 
lien to state claimant's residence as 
provided in statute rather than busi¬ 
ness address would be disregarded, 
where it was not shown that any 
substanlial right of owner was there¬ 
by prejudiced —^Murdock v Kleist, 
293 NTS 683, 260 AppBiv 127. 

(3) Further applications of statute 
see 40 C J p 217 note 2 [a] 

S5. NT—Johnson Service Co v E 
H Monin. Inc. 237 NTS 152, 227 
App Div 123, modified on other 
grounds 171 NB 692, 253 NT 
417, 77 ALR 214, amended 173 
NB 862, 254 NT 651 
40 G J p 217 note 3 

26. NT —John Roshirt, Inc, v Ros¬ 
enstock. 247 NTS 420, 138 Misc 
516 

40 G J p 217 note 4. 
roreign. corporation 

(1) Under some statutes the only 
requirement in the case of a foreign 
cozpozation, is that “its principa 
place of business within this state” 
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shall be stated in a notice of lien 
filed by it—Johnson Service Co v 
B H Monin, Inc, 237 NTS 153, 
227 App Div 123, modified on oth¬ 
er grounds 171 NE 692, 253 NT 
417, 77 ALR 214, amended 173 N 
B 862, 254 NT 651—Lincoln Nat 
Bank v John Pierce Co. 164 NTS 
421, 98 Misc 325 

(2) Foreign corporation which 
leased premises where it kept large 
stock of goods for distribution 
throughout state, employing persons 
and trucks in connection therewith, 
was held to have "place of business 
v/ithin state” within statute pre¬ 
scribing contents of notice of lien — 
John Roshirt, Inc v Rosenstock, 247 
NTS 420, 138 Misc 515 

(3) Lien by subcontractor stating 
that It was foreign corporation and 
naming principal place of business 
in state but shown not to be cozpo- 
ration when filing lien, was invalid 
—Johnson Service Co v. B H Mon¬ 
in, Inc., supra 

(4) Foreign corporation's sales of¬ 
fice in state was held not to be its 
"principal place of business” within 
lien notice statute and, where it had 
no principal place of business in 
stale, recital in its notice of lien for 
materials respecting its principal 
place of business outside state was 
sufficient —Butts v Valerio Const 
Co. 259 NTS 93, 236 App Div 299. 
affirmed 185 NB 7G8. 261 NT 630 

87. Kan—^Brown v Walker, 164 P 
1092, 100 Kan 642 
40 C J p 217 note 6 

28. Idaho —Sullivan Const Co v 
Twin Falls Amusement Co, 258 F 
629, 44 Idaho 620 
10 C J p 217 note 6 

29l Colo—Denver Hardware Co v 
Oroke, 36 P 624, 4 Colo App 530 

30. Mich—McMonegal v Wilson, 61 
NW 495, 103 Mich 264 
Pa—Gerhart v. Christ, No 2. 10 Pa 
Dist & Co 816. 41 Lanc.LRev 
77 

10 C J p 217 note 8. 
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§ 157. Names of Encumbrancers or Other 
Lienors 

As a general rule the statutes do not require the lien 
statement to set forth the names of mortgageesi encum¬ 
brancers, or other lienors 

As a general rule the statutes do not require the 
hen statement to set forth the names of mortga¬ 
gees,encumbrancers,32 or other lienors 33 

§ 158. Notice to Owner 

It IS not necessary that the filed or recorded claim or 
statement set forth that a notice of intention to claim a 
mechanic’s hen has been given unless the statute expres¬ 
sly requires such an averment. 

Although the statute may require that claimant 
shall serve on the owner a notice of his intention to 
claim a hen as discussed supra § 121, it is not nec¬ 
essary that the filed or recorded claim or statement 
should set forth that such notice has been given^^ 
unless the statute expressly requires such an avcr- 

ment.35 

§ 159. Time of Piling 

Under some statutes the statement or claim ordinarily 
must show that it is timely filed; under other statutes 
such averment is not required. 

Under some statutes it has been held that it is 


necessary for the claim or statement to show on its 
face that it is timely filed after the completion of 
the work or furnishing of materials or after the ac¬ 
crual of the indebtedness36 unless completion of the 
contract has been prevented,^? and that the state¬ 
ment is ineffectual to perfect a hen if it shows af¬ 
firmatively on its face chat it is filed Loo late,3.8 
even though the fact is otherwise *9 Under other 
statutes, however, it has been held that the state¬ 
ment of claim need not aver or show that it was 
timely filed,^® that the recitals in the statement as 
to time are not conclusive on the lienor,^! and that 
a claim which was in fact filed within the required 
time will not be defeated by dates, or averments as 
to time in the claim, which incorrectly show the con- 
trary.*2 ^t any rate, where the recitals or aver¬ 
ments of the claim or statement are sufficient to 
show that It was filed within the requisite time, it is 
immaterial which rule prevails ^3 

§ 160. Nature of Improvement 

Generally the claim or statement should specify the 
building or improvement on which the work was done or 
for which the materials were furnished. 

Although such a specification is not necessary un¬ 
der some statutes,as a general rule under the vari¬ 
ous statutes the claim or statement should speafy 


31. NJ—Samuel Cohen & Son ▼ 
Tudor Aparlments, 146 A. 6, 7 N 
JMisc 199 
40 C J p 217 note 9 
Naming mortgagee as owner see in¬ 
fra 9 162 

88. Ala —Vesuvius Lumber Co v 
Alabama Fidelity Mortg & Bond 
Co. S2 So 107, 203 Ala 93 
40 C J p 217 note 10 

33. Ala —^Vesuvius Lumber Go t 
A labama Fidelity Mortg & Bond 
Co, supra 

40 C J p 217 note 11. 

34. Ind—Adams v Shaffer, 81 NE 
1108, 182 Ind 331 

40 C J p 217 note 13. 

'2Sm Mich —Webster v Cooper De¬ 
velopment Co, 254 NW 186, 266 
Mich 506 

At baching proof of service of notloe 
to cl aim 

Materialmen who did not attach 
proof of service of notice of inten¬ 
tion to claim Hen to verified state¬ 
ment of account when filed with reg¬ 
istrar of deeds was not entitled to a 
lien—^Webster v. Cooper Develop¬ 
ment Go, supra 
In Pennsylvania 

(1) It has been held that the me¬ 
chanic’s hen claim does not have to 
set forth when and how notice was 
given to the owner of the intention 
to file the —Hamilton v 


Means. 38 A 2d 628, 165 Fa Super 
245~Intercoastal Lumber Distribu¬ 
tors V Derian, 178 A 350, 117 Pa Su¬ 
per 246—Delaware County Supply 
Co V Scavicchio, Com PI, 38 Del 
Go 35—Lindsay v Compagnone. 
Com PI, 92 PittsbLegJ 189—40 C. 
J p 217 note 14 [a] (2) 

(2) However, under statutes in 
force at particular tunes, it has al¬ 
so been held that such an averment 
is necessary —^Lindsay v Compag¬ 
none, supra^—40 CJ p 217 note 14 
[a] (1) 

(3) It has also been held that a 
copy of the notice served on the 
owners need not be attached to the 
claim —Grass v Eisenbrey, Com PI, 
59 Montg Co 258—Stockdale Hard¬ 
ware Co, v Knapp, Com PI, 26 West 
CoLJ 4 

36. Ohio—Ulmer v Portage Const 

& Finance Co, 26 Ohio N P ,N S. 

257 

40 C J p 217 note 16 

Time for filing see supra 9 189 et 

seq 

Data 

Account accompanying affidavit of 
subcontractor filing mechanic’s lien 
should he dated so sjs to show that 
It was filed within the time prescrib¬ 
ed by statute—Grant v McAulifle, 
Tex Civ App, 8 S W 2d 226, error dis- 
I missed 

137. n.S —^Feick V Stephens, Ohio, 
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250 F 185, 162 CCA 821, certio¬ 
rari denied 39 S Ct. 8, 248 US. 
562, 63 LEd 423 
40 C J p 218 note 17 
SSL Minn—Olson v Pennington. 83 
NW 791, 87 Minn 208 
Ohio —Macklin v Miller Improved 
Gas Engine Co, 13 Ohio Cir Gt, 
N.S, 94, 33 Ohio CirCt 16 
39. Minn —Olson v Pennington, 89 
NW 791, 37 Minn 298 
40 l WVa—C Houston Lumber 
Co V Wetzel AT R Go, 72 8E 
786, 69 WVa 682. 

40 C J p 218 note 20 

41. Colo—Burleigh Bldg Co. v. 
Merchant Brick & Building Co, 69> 
P 83. 13 Colo App 465 

Iowa —^Empire State Surety Co v.. 
Des Moines, 131 N W 870, 152 
Iowa 531, rehearing denied 132 N. 
W 837, 152 Iowa 681 

42. Mich—^Knowlton v Gibbons, 178 
NW 63. 210 Mich 647 

40 C! J p 218 note 22 

43. Mo—Mitchell Planing^Mlll Co. 
V Allison, 40 SW 118, 138 Mo. 
50, 60 Am S R 644 

40 C J p 218 note 28. 

Statements lieUI snflLctent 
Or—^Andersen v. Turpin, 142 P2d 
999, 172 Or 420. 

40 C J p 218 note 28 [a] 

44. Ala—Cook V Rome Bn A Go» 
12 So. 918, 98 Ala 409. 
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the building or improvement on which the work 
was done or for which the materials were fur¬ 
nished,^^ so as to exclude work done or materials 
furnished for anything else,^^ and to show that the 
improvement is of a character for which a hen can 
be acquired under the statute ^7 Where the claim 
misdescribes the character of the improvement^® 
or fails to mention the nature of the improvement^® 
It IS fatally defective unless the case falls within a 
statute providing that the lien shall not be affected 
by any inaccuracy in the particulars of the lien 
statement 50 

New structure or addition^ alteration, or repair 
Under some statutes the claim must specify on its 
face the class to which it belongs, whether for orig¬ 
inal erection and construction, or for addition, al¬ 
teration, or repair 51 A claim on its face relating 
to one class will not support a lien relating to the 
other,®® but a claim which shows by apt words the 
class to which it belongs is sufficient,®® although it 
does not use the statutory phrase 5^ 

§ 161. Description of Property or Improve¬ 
ment 

a. Necessity 
b Sufficiency 


a. Necessity 

Statutes regulating the acquisition of mechanics’ 
hens universally require that the lien notice, claim, or 
statement shall contain a description of the property on 
which the lien Is claimed. 

The statutes regulating the acquisition of mechan¬ 
ics’ liens universally require that the hen notice, 
claim, or statement shall contain a description of the 
property on which the hen is claimed®® foi the pur¬ 
pose of having the papers on record afford a ready 
means of identification of the property®® and to im¬ 
part notice to any interested person that the hen 
attaches to a certain piece of property ®7 

b. Sufficiency 

(1) In general 

(2) Errors and mistakes generally 

(3) Matters in aid of description 

(4) Area included in description 

(5) Location in respect of streets or oth¬ 

er property 

(6) Numbers of lot and block or govern¬ 

ment subdivision 

(7) Failure to name political division or 

subdivision 

(8) Description of building or improve¬ 

ment generally 

(9) Lien on improvement alone 


45. Cal —Hayward Lumber & In¬ 
vestment do V Fold, 148 F 2d 689, 
64 CalAppSd 346 

Pa—McAdoo V Schultz, Com PI, 26 
Erie Co 112 
40 C J p 218 note 26 

48. Del—Riverside Lumber Co v 
Hampton, 32 A 960, 12 Del Co 
486 

40 C J p 218 note 27 

47 . NJ—Whitenack v Noe, 11 N 
JEq 321 

Lienable improvements see supra SS 
20-32 

48. N J—Cox V Flanagan, Ch, 2 A 
33 

Told as to mortaragee 
Or—^Dow V Courteney Lumber Co, 
113 P 652, 58 Or 329 

49. W Va —Scott Lumber Co. v 
Wheeling Cemetery Ass’n, 186 S 
B 117, 117 WVa 534 

50. Minn—^Atlas Lumber Co v Du¬ 
puis, 145 NW 620, 125 Minn 45 

40 C J p 218 note 30 
5L U S —Pusey & Jones v Pennsyl¬ 
vania Paper Mills, Pa, 173 F 634, 
affirmed F 481, 107 CCA 681 
Pa—Keystone Lumber Co v Russo, 
Com PI. 89 Pittsb Leg J 416, 65 
York LegRec 98 
40 C J p 218 note 31 
62. NJ—Cox V Flanagan, Ch, 2 
A 33 

40 C J. p 218 note 32, 


53 Pa —^Womer v Gearhart, 16 Pa 
Dist & Co 359—^Keystone Lumber 
Co V Russo. Com PI, 89 Pittsb 
LegJ 416, 65 York LegRec 98 
40 C J p 218 note 33 

54. Pa —^Wharton v Real Estate 
Inv Co, 36 A 725, 180 Fa 168, 
<67 Am S R 629—^Keystone Lumber 
Co V Russo, 89 Pittsb LegJ 416, 
55 York LegRec 98. 

55. US —^In re Friedal Corporation, 
CC AN Y, 53 F2d 758 

Ala —^Hancock v Taylor, 21 So 2d 
308, 246 Ala 621. 

Ark —^Arkansas Foundry Co v 
American Portland Cement Co, 75 
SW2d 387, 189 Ark 779 
Cal —^Hayward Lumber & Investment 
Co V Ford, 148 P 2d 689, 64 Cal 
App 2d 346—^Hayward Lumber & 
Investment Co v Pride of Mojave 
Mining Co, 110 P 2d 439, 43 Cal 
App 2d 146—Bishop v. Hayward 
Lumber & Investment Co, 65 P 2d 
125, 19 Cal App 2d 234 
Fla—^Rieck & Fleece v Cunnift 190 
So 8, 138 Fla 742—Rathburn v 
Landess, 129 So 738, 100 Fla 607 
Idaho —Gem State Lumber Co v 
Cameron, 258 P 539, 44 Idaho 695 
La—Julius Aaron &. Son v Keyser, 
2 La App 649 

Mmn—^Hydraulic Press Brick Co v 
Pierz Co-op Ass'n, 211 N.W 886, 
169 Minn 462 


N M —^Ackerson v Albuquerque 

Lumber Co, 29 P 2d 714, 38 NM 
191 

Ohio —^Delskamp Paint Co v Stot- 
ter, 28 Ohio NP.NS, 451 
Or—Drake Lumber Co v Lindquist. 

170 P 2d 712, 179 Or 402 
Pa—McAdoo V. Schultz, Com FI, 25 
Erie Co 112 

Va—^Wallace v Brumback, 12 SE 
2d 801, 177 Va 36 

Wash—Coast Trucking Co v West 
Seattle Dairy, 268 P 598, 148 
Wash 200 

WVa—^Duncan Box & Lumber Co 

V Stewart, 80 SE2d 891, 126 W 
Va 871 

Wyo—Mawson-Peterson Lumber Co 

V Sprinkle, 140 P 2d 688, 59 Wyo* 
334, 147 ALR 1089 

40 C J p 218 note 35 
Limitation of lien to property de¬ 
scribed in claim or statement see 
infra S 184 

CharguLg maxzled woman’s separate 
property 

Fla—Cox V Rieck & Fleece, 177 So 
301, 129 Fla 872—Salomon v Cxa- 
linsky, 137 So 386, 103 Fla 417 

56. Cal—^Leibowitz v. Berry, 299 F 
779, 114 Cal App 5 

40 O J p 219 note 86 

57. Mont —^Federal Land Bank of 
Spokane v Green, 90 P 2d 489, 108 
Mont 66. 
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(1) In General 

The test generally applied in determining the suffi¬ 
ciency of the description of the property in a lien notice, 
claim, or statement is whether it will enable one familiar 
with the locality to identify with reasonable certainty the 
property on which the lien Is intended to be claimed 

The courts arc liberal m upholding imperfect de¬ 
scriptions of the property in a lien notice, claim, or 
statement,^^ and are reluctant to set aside a mechan¬ 
ic's lien claim merely because of a loose description 
of the property5 since the statutes generally con¬ 


template that claimants should prepare their own 
papers While a description which would be suf¬ 
ficient in a deed will be sufficient in a mechanic's 
hen claim or notice,®^ the same fullness and preci¬ 
sion of description is not required in a lien state¬ 
ment as in the case of a conveyance®^ or a judg¬ 
ment On the other hand the hen notice, claim, 
or statement must sufficiently identify the proper¬ 
ty,®^ with reasonable certainty,®® and the claim 
must describe the land with sufficient accuracy to 


S8. Kan — Corpus Juris cited In 
Gaudreau v Smith, 40 F2d 365, 
367. 141 Kan 123 

—Corpus Juris quoted In Maw- 
Bon-Peterson Lumbei Co V Sprin¬ 
kle. 140 P2d 588. 690, 59 Wyo 334, 
147 AL.R 1089 
40 O J p 220 note 40 
JL substantiaA complianoe with the 
statute 18 all that is required in de¬ 
scribing the property —^Warrenlon 
Lumber Go v Smith, 246 P 313, 117 
Or 530 

Desoriptloiis held suiOcieut 
Ark—Geisreiter v Standard Lumber 
Co, 63 SW2d 347. 187 Ark 893 
Mo —Joplin Cement Co v Greene 
County Building & Loan Ass’n, 74 
SW2d 260, 228 MoApp 883. 

40 C J p 219 note 38 
Desonphons held Insnidcleut 
US—In re Priedal Corporation, C 
CANY. 53 F2d 768 
40 C J p 219 note 39 

50i Wyo — Corpus Juris quoted in 
Mawson-Peterson Lumber Co v 
Sprinkle, 140 P 2d 588, 590, 69 Wyo 
834, 147 ALR 1089. 

40 C J p 220 note 41. 

Am hefewasn claimant and owner 
the courts hesitate to hold a de¬ 
scription of the property fatally de¬ 
fective—Chance v Franke, 165 SW 
2d 678, 360 Mo 162—Independent 
Plumbing & Heating Supply Co v 
Glennon, Mo App, 287 S W 824 

roll or precise descriptions 
It IS not necessary that the de¬ 
scription should be either full or pre¬ 
cise 

Vrk—Georgia State Sav Ass’n v 
Marrs. 9 SW2d 785, 178 Ark 18 
—Ferguson Lumber Co v Scr ber, 
258 SW 353, 162 Ark 349—Bar¬ 
nett Bros V Wright. 172 8.W 254. 
116 Ark 44 

Gal —^Planing Mill Co v Roman 
Catholic Bishop, 176 P 166, 179 
Gal 229—^Willamette Steam Mills 
Co V. Kremer. 29 P 633, 94 Gal 
206—Leibowitz v Berry, 299 P 
779, 114 Cal App 6 
Ind—McNamee v Rauck, 27 NE 
423, 128 Ind 59 

Mo—Chance v Franke, 166 SW2d 
678. 350 Mo 162 

NT—^Hurley v. Tucker. 112 NTS 


980. 138 AppDiv 580, affirmed 92 
NB 1087. 198 NT 634 

60. Ark—Georgia State Sav Ass'n 

V Marrs, 9 SW2d 785, 178 Ark 
18—Ferguson Lumber Co v Scrib- 
er, 268 SW 353, 162 Ark 349— 
Barnett Bros v Wright, 172 SW 
251, 116 Ark 44 

Cal —Planing Mill Co. v Roman 
Catholic Bishop. 176 P 166, 170 
Cal 229—Willamette Steam Mills 
Co V Kremer, 29 P 633, 94 Cal 
205—^Leibowitz v Berry, 299 P 
779. 114 Gal App 6 
N T —Hurley v Tucker. 112 NTS 
980, 128 AppDiv 580, affirmed 92 
NB 1087. 198 NT 534 
40 C J p 320 note 42^ 

61 Conn—Charleston Bank v Cur¬ 
tiss. 18 Conn 342, 46 AmD 325 
40 G J p 220 note 44 

62. SD—Velten v McDonald, 234 
NW 23, 57 SD 624 
40 C J p 220 note 45 

83. Cal—Leibowitz v Berry, 299 P 
779, 114 Cal App 6 
SD—Velten v McDonald. 234 NW 
23, 57 SD 524. 

40 C J p 220 note 46 

64. Ark—Georgia State Sav Ass'n 

V Marrs, 0 SW2d 786, 178 Ark 
18 

Cal —^Hayward Lumber & Invest¬ 
ment Co V Fozd, 148 P2d 689, 64 
OalApp2d 346—^D L Nofziger 
Lumber Co v Waters, 101 P 88, 
10 Cal App 39 

Idaho —Gem State Lumber Co v 
Cameron, 268 P 689, 44 Idaho 695 
Ky—^Powers v Brewer, 88 SW2d 
466, 238 Ky 679—^Lebanon Lum¬ 
ber Co V Clarke. 162 S W 660, 151 
Ky 643 

La—Julius Aaron & Son v Eleyaer, 
2 La App 649 

Minn—Jandrich v Svabek, 211 N 
W 067, 170 Mmn 24 
NT—^Kolkman v Bshelman, 230 N 
TS 91. 182 Misc 428^1eg Co 

V Henry Moss & Co, 64 N T S 2d 
99 

Ohio—^Delskamp Faint & Glass Co 

V Stotter. 28 Ohio NP.NS, 461 
Or—^Drake Lumber Co v Lindquist, 

170 P 2d 712, 179 Or 402—Warren 
ton Lumber Co v Smith. 245 P 
313, 117 Or 630 
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Tex—Collier v Valley Building & 
Loan Ass'n, Com App , 62 S W 2d 
83, confozmed to Valley Bldg & 
Loan Ass’n v Collier, Civ App, 83 
S\V2d 611 

40 C J p 218 note 35 [a] 

Altamati've dascziptlou AtHd 
oisnt 

Ill—^Fifty-Ninth Street Lumber Ca 
V. Emery, 237 Ill App 416 

AJL adequate aud aBcextalnable da- 
Bcnption of the land on which a ma¬ 
terialman's lien is claimed is essen¬ 
tial to comply with the material- 
man's lien statute—Duncan Box & 
Lumber Co v Stewart, 30 S B 2d 891^ 
126 WVa 871. 

Construotive aotlea 
In claim for materialman’s lienr 
description of property "sufficient for 
identification" requires description 
which, spread on public records, fair¬ 
ly and reasonably constitutes con¬ 
structive notice—^Ackerson v Albu¬ 
querque Lumber Co, 29 P 2d 714, 38 
NM 191. 

One description 

A mechajiic’s lien notice is suffi¬ 
cient if the lienor selects one de¬ 
scription, among the possible de¬ 
scriptions or forms of description, 
which will enable the owner or an¬ 
other lienor to identify the subject 
matter of the claim of lien, and fur¬ 
nishes a street number which will 
enable the owner or anothei lienor 
to locate the property, but it is not 
enough unless the notice meets both 
requirements—^In re Friedal Corpo¬ 
ration, CCANT. 63 F2d 758 

Minn —^Hydraulic Press Bnck 
Co V Pierz Co-op Ass'n, 211 N W. 
886, 169 Mmn 452 

lEaowledge by owner 

Subcontractor was not precluded 
from enforcing hen because notice to 
owner failed to describe lot with 
leasonable certainty, where contrac¬ 
tor named in notice was building 
only one building for owner, end 
owner admitted that he knew that 
subcontractor was furnishing mate¬ 
rial, and that notice was supposed to 
refer to home owner was building — 
Lentz Co v Dougherty, 261 NW. 
218, 218 Wis 493. 
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enable the court to decree the sale®® and the pur¬ 
chaser to find the land under such description ®'^ 

The test generally applied in determining the suf¬ 
ficiency of the description is whether it will enable 
one familiar with the locality to identify with rea¬ 
sonable certainty the property on which the hen is 
intended to be claimed ®® Other tests sometimes 
stated are whether the description is sufficient to 
apprise interested persons what property is sought 
to be charged,®® or whether the description, when 
defective and insufficient of itself, affords a reliable 
clue to extrinsic facts which will render it definite 
and certain,*^® or wliethei the description aided by 
such extrinsic evidence as is suggested by the de¬ 
scription Itself would charge one dealing with real 
estate with notice of the claim for a hen It has 
been held sufficient to describe the building and the 
land;^® it is not necessary specially to describe an 
appurtenance belonging to cither,^® 


(2) Errors and Mistakes Generally 
A mistake in the description of the property sought to 
be charged will not invalidate the mechanic’s lien where 
It IS not of a character to mislead and the property In¬ 
tended can be certainly identified. 

A mistake in the description of the property 
sought to be charged will not invalidate the hen 
where it is not of a character to mislead and the 
property intended can be certainly identified 
Thus false calls in the description are not fatal 
where, on their rejection, enough remains to identi¬ 
fy the property.^® A hen is rendered void by an in¬ 
tentional"^® or fraudulentmisdescription, or a de¬ 
scription which IS so grossly inaccurate as to show 
that no attempt w'as made to give a true and ac¬ 
curate description 7® A" hen cannot be sustained 
when, after eliminating the false, inaccurate, or mis¬ 
leading parts of the claim or statement, there is 
left either no description*^® or a description which is 
not sufficient to identify with reasonable certainty 
the premises intended to be charged with the hen.®® 


66. Minn —Knox v Starks, 4 Minn 
20 

Pa—Ely V Wren, 90 Pa 148 
40 O J p 221 note 69 

67. S D —^Velten v McDonald, 284 
NW 23, 67 SD 624 

40 C J p 221 note CO 

6S. Ark—^Arkansas Foundry Co v 
American Portland Cement Co, 75 
SW2d 387, 189 Ark 779—Geor^Tio 
State Sav Ass'n v Mat rs, 9 S W 
3d 786, 178 Ark 18—Ferguson 

Lumber Co v Scriber, 258 SW 
353, 162 Ark 319—Barnett Btos v 
Wiight, 172 SW 254, 116 Aik 44 
Cal—Pldningr Mill Co v Roman 
Catholic rsi&hop, 176 P 166, 179 
Cal 229—^Willamette Steam Mills 
Co V Kiemer, 29 P 6J3. 94 Cal 
205—Leibowitz v Beny, 299 P 
779, 114 CalApp 6 
Del—^Pittman-Bcrger Co v Pai kin- 
son, 180 A 645, 7 WWHaxr 105 
HI —Donkle & Webber Lumlicr Co v 
Rohrnuinn, 83 NE2d 709, 310 Ill 
App 17 

Ind—Isbell Lumber Coal Co v 
Marchesseau Plumbinfr Co, 11 K E 
2d 618, 104 Ind App 373 
Mo—Chance v Franke, 165 SW2d 
678, 350 Mo 162. 

NT—Hurley v Tucker, 112 NTS 
980, 128 AppDiv <580, aiMuned 92 
NE 1087, 198 NT 634—John Ro- 
shirt, Inc v Rosenstock, 247 N 
T S 420, 138 Misc 615 
Ohio—Shannon Co v Wuilitzer, 186 
NE 879, 46 Ohio ApP 191 
Okl —Kennedy v Uhr.ch, 62 P 2d 
994, 178 Okl 366—Corbitt v Logan, 
20 P 2d 891, 163 Okl 86 
pa—F’e^hei v Livton, Com PI, 23 
WcotCoLJ 195 

SD—VelUn v McDonald, 234 NW 
23, 57 SD 524 


Wyo—Corpus luns quoted in Maw- 
son-Peterson Lumber Co v Sprin¬ 
kle. 140 P 2d 688, 590, 69 Wyo 831, 
147 ALR 1089 
40 C J p 220 note. 47 
All that Is aacessary is that a 
person of ordinary understanding 
should be able to And and lecogmze 
the premises ml ended b^’ the descxip- 
tion —Geisreiter v Standard Lumber 
Co, 63 SW2d 347, 187 Aik 893— 
Brown v Turruge Hardware Co, 26 
S W 2d 1114, 181 Ark 606 
Description lield w^Uixn rule 

Dcscxiption in lieu claim giving 
wrong street number, omitting num¬ 
ber of tract block, and refcning to 
wrong record, was suflicient foi iden¬ 
tification as enabling a party tamil- 
ULT with the locality to identify the 
premises intended to be described 
with reasonable certainty to the ex¬ 
clusion of others—Bothum v Kreis, 
282 P 414, 101 Cal App 6F3 
Dzolusiou of other property 

The description must itself fur¬ 
nish the needed information to iden¬ 
tify the propel ty to the exclusion of 
all other property—^Headiick v Wa- 
toibuiy. 12C SW2d 111, 277 Ky 288 
■—Tackett v Pikeville Supply & Plan¬ 
ing Mill Co, 61 SW2d 881, 249 Ky 
835—^Poweis v Biewer, 88 SW2d 
466, 238 Ky 579 

69. Mont—Johnson ▼ Erickson, 186 
F 1116, 5G Mont 650 

Wyo—<SojLPus Juris quoted lu Maw- 
son-Peteison Lumber Co v Sprm- 
kle, 140 P2d 688, 590, 69 W>o 334, 
147 ALR 1089 

70. Wyo —Corpus Juns quoted m 
Mawson-Pctei son Lumber Co v 
Sprinkle, 140 P 2d 688, 590, 59 Wyo 
334, 147 ALR 1089. 

1 40 C J p 2-21 note 49 

684 


71. Neb—^Drexel v Richards, 70 N 
W 23, 60 Neb 509 

72. Utah —Park City Meat Co v 
Comstock Silver King Min Co, 103 
P 264, 36 Utah 145 

73. Utah —Park City Meat Co v 
Comstock Silver Kmg Min Co, 
supra 

74. Ark—Georgia State Sav Ass’n 
V Mairs, 9 SW2d 786, 178 Ark 
18—Barnett Bros v Wright, 172 
SW 254, 116 Aik 44 

Ill—Huebner v. Kornajzer, 269 HI 
App 640 

N T —Janotta ▼ Noslac Realty Cor¬ 
poration. 246 NTS 510, 231 App 
Div 864 

Wyo—Corpus JWs quoted Jn Maw- 
son-Peterson Lumber Co v Sprin¬ 
kle, 140 P 2d 588, 690, 59 Wyo 384, 
147 ALR 1089 

40 C J p 221 note 57 

75. Mmn—^Hydraulic Press Buck 
Co V Pierz Co-op Ass'n, 211 N W 
836, 169 Minn 452 

40 G 7 p 221 note 58 

7a Conn—^Tramonle ▼. Wilens, 94 
A 978, 89 Conn 620—Rose v 
Persse & Brooks Paper Works. 29 
Conn 256 

77. Conn—^Tramonte v. Wilens, 94 
A 978, 89 Conn 620. 

7a Conn—^Tiamonte v Wilens, su¬ 
pra—^Rose V Persse & Brooks Pa¬ 
per Works, 29 Coim 256 

79. Mmn—H S Johnson Co v 

Ludwigson. 182 NW. 619, 148 

Minn 468. 

Or—Joshua Hendy Mach Works v 
pacific Cable Constr Co, 83 P 
403, 24 Or 152 

80. Minu —^Hydraulic Press Bnck 
Co V Pierz Co-op Ass'n, 211 N-W 
886, 169 Mmn 462—H. S Johnson 



57 C J S 


MECHANICS^ LIENS 


§ 161 


A description is obviously insufficient to create or 
preserve a hen on land where the land which may 
be subjected to the hen is not described at all, but 
the description given is entirely of land other than 
that improved 

(3) Matters in Aid of Description 
Various matters have been considered by the courts 
in upholding otherwise imperfect descriptions. 

Matters taken into consideration and given weight 
m upholding an otherwise impel feet description in¬ 
clude matters referred to in the description,^^ the 
fact that the person sought to be charged could not 
have been misled,* 3 the status of the persons who 
are paities to the suit and whose rights will be af¬ 
fected,** the fact that no othci property answers the 
description in the notice,** and the fact that the 
owner named owns no other property in the local¬ 
ity*® Insufficiency of description in one part of 
the statement is cured by a correct description in a 
subsequent part.*7 A sufficient but imperfect de¬ 
scription may be aided by averments in the com¬ 
plaint,** but a notice which is void for uncertainty 


may not be made effective as a lien by averment.*® 
It has been held that proof of actual notice wiU not 
cure a fatally defective description 

(4) Area Included in Description 

(a) Inclusion of too much land 

(b) Failure to include all land subject to 

lien 

(a) Inclusion of Too Much Land 

Generally the fact that the claim or statement de¬ 
scribes more land than is subject to the lien does not de¬ 
feat the lien as to the land properly subject thereto if 
there is no fraudulent intent and no one is injured there¬ 
by. 

As "a general rule the fact that the claim or state¬ 
ment describes more land than is subject to the lien 
does not defeat the lien as to the land properly sub¬ 
ject thereto if there is no fraudulent intent and no 
one is injured thereby Where the tract on which 
the improvement is erected is of greater area than 
the statute allows to be subjected to the lien, it has 
been held that a claim or statement describing the 
entire tract, without specifically describing a por- 


Co V Ludwisaon. 182 NW 619 
li8 Hinn 468 

81. Ky—Headrick v WaUibuiy, 
126 SW2d 411. 277 Ky 288—Pow¬ 
ers V Btewer. 28 S'VV2d 466. 

Ky 679 

Minn—Hydraulic Press Brick Co v 
Piers Co-op Asa'n. 211 NW 836. 
169 Minn 462 

N M —Ackerson v Albuquerque 

Lumber Co. 29 P2d 714. 38 K M 
191 

NT—John Roshirt. Inc. v Rosen- 
stock. 247 NTS 420. 138 Misc 
51<5 

W Va —^Duncan Box & Lumber Co v 
Stewart. 80 S E 2d 891. 126 WVa 
871 

40 C J p 221 note 66 

88. Cal —^Etayward Lumber & In¬ 
vestment Co V Ford. 148 P 2d 689, 
64 CalApp2d 346—Leibnwitz v 
Berry, 299 P 779, 111 CeJApp 6 
40 C J p 221 note 68 
Beferenee held inanffioient 
Cal —Hayward Lumber & Invest¬ 
ment Co V Pride of Mojave Min¬ 
ing Co, 110 P2d 439, 43 Cal App 
2d 146 

fiepaiate Instnunents 
Where instrument, purporting to 
create mechanic's lien and contain¬ 
ing insufflcient description of land 
to flx lien theieon, was assigned on 
same piece of paper with same de¬ 
scription, execution at about same 
time of note and deed of trust de¬ 
scribing land could not supply in¬ 
sufficiency in description in original 
instrument where they were sepa¬ 
rate instruments not refened to in 
original—Collier r Valley Building 


€s Loan Ass'n, Tex Com App, €2 S 
W 2d 82, confoimed to Valley Build¬ 
ing & Loan Ass'n v Colliei. CivApp, 
88 SW2d 611, erroi refused 
83. Wyo —Corpnji Jiuls cited In 
Mawbon-Petei son Lumber Co v 
Spimklc, 140 P2d 588. 590. 69 Wyo 
334, 147 ALR 1089 
40 C J p 222 note 69 
8L Or—McFcron v Dovens, 116 
F 1063, 69 Or 366 
40 C J p 222 note 70 
85. Ark—Georgia State Sav Ass'n 
V Maris, 9 SW2d 786. 178 Ark 
18—Ferguson Lumber Co v Sen- 
ber, 258 SW 353, 162 Ark 819— 
Barnett Bros v Wright. 172 SW 
264, 116 Ark 44 

NY—Huilcy V Tucker. 112 NTS 
980, 128 AppDiv 680, affirmed 92 
N E 1087, 198 N Y 634 
40 C J p 222 note 71 

88, Wyo —Corpna June cited in 
Mawson-Peter son Lumber Co v. 
Sprinkle, 140 P 2d 688. 690. 59 Wyo 
331, 147 ALR 1089 

40 C J p 223 notes 72, 73 

87. Wash —Whittier v Stetson & 
Post Mill Co. 33 P 393, 6 Wash 
190, 36 Am S R 149 
8a Ind—White v Stanton. 13 NE 
48, 111 Ind 510—Stephens v DulTy, 
81 NE 1154, 41 Ind App 385. re¬ 
hearing denied 83 NE 268. 41 Ind 
App 885, 

89. Ind—Irwin v Crawfordsville, 72 
Ind 111 

9a Neb—Holmes v Hutchins. 67 N 
W 614, 38 Neb 601. 

9L ns —Suburban Improvement 

Co V Scott Lumber Co, CC.A.W 
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Va. 59 F2d 711, 87 ALR 330. 
certiorai i denied Scott Lumber 
Co V Suburban Imp Co. 63 S Ct 
123, 287 US 660, 77 L Ed 569 
Idaho—Corpus Jntis cited m White 
V Constitution Mm & Mill Co. 
56 P2d 162. 159, 66 Idaho 403 
111—Alexander Lumber Co v Swin- 
dlehurst. 32 N E 2d 637. 809 Ill 
App 433 

Kan —Golden Belt Lumber Co v Mc¬ 
Lean. 26 P2d 274, 138 Kan 851 
N Y —Jannotta v. Noslac Realty Cor¬ 
poration, 246 N Y S 610, 231 App 
Div 864—^Kolkman v Eshelman, 
230 NTS 91. 133 Misc 428 
SD—Wittrock v Hall, 211 NW 801, 
51 SD 39 

40 C J p 222 note 78 

WilUhl or mall dons claim 
Refusal to enforce lien for labor 
and material and allowance of dam¬ 
ages to defendant in foreclosure suit 
was not justified on ground that lien 
coveied much more realty than was 
necesbary or proper, in absence of 
showing that excessive claim was 
made willfully or maliciously or was 
brought to court's attention until 
final submission of case on i^erits 
—Yates v Wells, 62 P2d 1364, 188 
Wash 701 

Fiooedure to lunlt Ilea 
Where defendant claims that a me¬ 
chanic's lien has been filed against 
more land than should be justly in¬ 
cluded therein, the proper procedure 
to limit it is by petition and rule — 
Bickerton v Vaughn, 88 FaDist & 
Co 645, 8 Fay L J 105, 88 Fittsb Leg 
J. 893 
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tion thereof which is of the permitted area, is suffi¬ 
cient,® 2 as in such case it is for the court to decide 
what portion of the land is to be subjected to the 
hen ®3 Under this rule all that is essential is that 
the portion of land or the building be designated in 
such language as will afford information concern¬ 
ing the situation of the property to be charged with 
the lien ®4 On the other hand, under such circum¬ 
stances it has also been held that the claim or state¬ 
ment must desenbe the portion of the tract on which 
the lien is to be enforced ®5 

(b) Failure to Include All Land Subject to 
Lien 

The validity of the claim is not affected by the fact 
that It does not cover as much land as it might properly 
have covered. 

The validity of the claim is not affected by the 
fact that It docs not cover as much land as it might 
properly have covered ®® In some jurisdictions it 
has been held that, where a house is built or other 
improvement is made on two or more lots and the 
hen claim describes less than the whole number of 
lots, the failure to describe the remaining lot or lots 


does not defeat the lien on the lot or lots de¬ 
scribed,®"^ but in other jurisdictions the contrary 
has been held,®® at least where the work done and 
materials furnished cannot be apportioned between 
the lots ®® It has been held that the hen may be 
enforced against the building and the land which 
properly goes with it, even though a part of the 
land covered by the building is not included in the 
description in the hen claim ,1 but it has also been 
held that where the claim describes part of, but less 
than, the entire tract, the balance of the tract not 
described is not subject to the hen ,2 and it has fur¬ 
ther been held that there is no hen where the build¬ 
ing IS substantially upon a lot not described and only 
to a slight extent upon the lot described 2 

(5) Location in Respect of Streets or Other 
.Property 

Descriptions which include a statement of the location 
of the property with reference to certain named streets, 
or with respect to other property, have been upheld. 

The courts have upheld descriptions including a 
statement of the location of the property with ref¬ 
erence to certain named streets ^ In some,® but not 


92. Wash —Keane v Thomas B 
Watson Co, 271 P 78, 149 Wash 
424 

40 C J p 222 note 79 

93L Idaho —Corpng Juris cited In 
White V Constitution Mm & Mill 
Co, 65 P2d 162, 159, 66 Idaho 403 
40 C J P 222 note 80 

94L Ark—^Whitener v, Purifoy, 5 S 
W 2d 724, 177 Ark 39—Ferfiruson 
Lumber Go v Scriber, 268 SW 
353, 162 Ark 849 

It IS snfflcieat that description 
points out and Indioates premises, so 
that, by applying it to the land, the 
structure into which the materials 
are placed can be found and identi¬ 
fied—Geisreiter v Standard Lumber 
Co, 63 SW2d 847, 187 Ark 893— 
Brown v Turnage Hardware Co, 26 
S W 2d 1114, 181 Ark 606 
Xd. the applicatioii of tttus principle 
the fact that the claim filed under 
the statute described more land than 
IS subject to the lien does not de¬ 
feat the lien as to the amount of 
land subject thezeto under the stat¬ 
ute where the claim and the account 
filed with it, duly verified, indicate 
the improvement, so that it can he 
identified by peisons of ordinary in- 
lellitience, to hold otherwise would 
subject substance to form and den; 
the lien to persons cleaily entitled 
thereto under the statute—Arkansas 
Foundry Co v American Portlaz d 
Cement Co, 75 SW2d 387, 189 Ark 
779—Bioi^n v Tuina^u Hardwaie 
Co. 26 SW2d 1114, 181 Ark 606 


Survey 

Where affidavit for mechanic's lien 
sufficiently describes improvements, 
law fixes amount of land to be cov¬ 
eted by lien and it is mere matlei of 
surveying to determine correct de -1 
scription—Arkansas Foundry Co v 1 
American Portland Cement Co, 75 S 
W2d 387, 189 Ark 779 
Emprovements held sullloiently de¬ 
scribed 

Ark —^Arkansas Foundry Co v Amer¬ 
ican Portland Cement Co , supra 

95. Ala—Fowler v Mackehtepe, 172 
So 266, 233 Ala 458 
40 G J p 222 note 81 
Baral lots or lands 

Description, m bill and statement 
attached as an exhibit, of property 
on which it was sought to enforce 
materialman's lien as frame build¬ 
ing and one acre in addition to the 
land upon which the buildmg was 
situated being part of tracts de¬ 
scribed by government subdivisions 
and containing eighty acres more or 
less and not in a city, town, or vil¬ 
lage, was sufficient as to the build¬ 
ing and the land on which it rested, 
but not as to the additional acie of 
adjacent land —^Fowler v Macken- 
tepe, supra 

96L Ill—Crowen v Meyer, 174 NB 
65, 312 Ill 46 

NJ—Riverside Apaztment Coipora- 
tion V Capitol Const Co, 162 A 
7(3. 107 NJBq 405, affiimed 158 
A 710, 110 NJEq 67 
IG C J p 223 note 83 
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97. Ill—Sorg V Pfolzgraf, 113 Ill 
App 569 

40 C J p 223 note 84 

98. Wash —Whittier v Stetson & 
Post Mill Co, 33 P 393, 6 Wash 
190, 36 Am S R 149 

Notice held Insnlllcient 
Mechanic's lien notice description 
omitting portion of premises to 
which lien might attach, and includ¬ 
ing land to which it could not attach, 
giving only one of four street num- 
bezs applicable, and metes and bounds 
description fittmg no part of proper^ 
ty which stzeet numbers fitted was 
insu^cient—In le BTiedal Corpora¬ 
tion, CCAN Y, 63 F2d 768 

99. N Y —S torch v Marginal Realty 
Corp, 180 NYS 611, 109 Misc 
669—General Electric Co v. Mon, 
201 NYS 661 

1. Ohio —Delskamp Paint & Glass 
Co V Stotter, 28 Ohio NP.NS, 
451 

40 C J p 223 note 87 

8. N J —^Riverside Apartment Cor- 
pozation V Capitol Const Co, 162 
A 7b3, 107 NJEq 405, affirmed 
158 A 740, 110 NJEq 67 

3. Hawaii—City Mill Co, Ltd v 
Horita, 21 Hawaii 585 

Tex—Gillespie v Remington 18 
S W 338, 66 Tex 108 
40 C J p 223 note 89 

5. Va—Taylor v Netherwood, 20 S. 

E 888. 91 Va 88 
10 C J. p 228 note 90. 
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other,® cases a description stating that the proper¬ 
ty IS located on a certain side of a named street be¬ 
tween two other named streets has been held suffi¬ 
cient A description stating the street and number 
may be sufficient,"^ but not where only one street 
number is stated, the work was done on two lots and 
cannot be apportioned, and it does not appear that 
the number stated is commonly used to designate 
both lots ® Some statutes expressly require the 
street and number, if known, to be stated where the 
property is located in a city or village ® However, 
a description otherwise sufficient for purposes of 
identification is not rendered insufficient by a failure 
to state the street number in the absence of a show¬ 
ing that property in the community bears numbers 
A slight error in spelling the name of the street on 
which the property is located is not fatal where no 
one IS misled thereby ' 

A description of the property as adioining that of 
other named persons is sufficient where there is no 
other property answering the description,!^ but not 
where only one person is named and he owns prop¬ 
erty on both sides of the streetIn connection 
wi^ other descriptive statements, a statement that 
the property adjoins in a named direction certain 
described premises!^ or the property of another per¬ 
son!® may be sufficient. 


§ 161 

(6) Numbers of Lot and Block or Govern¬ 
ment Subdivision 

A description of city or town lots by lot and block 
numbers as appearing on a recorded plat to which refer¬ 
ence IS made is sufficient; and a description by govern¬ 
ment subdivisions giving the section numbsrs, etc , has 
also been held sufficient to identify and locate the prop¬ 
erty. 

It IS a sufficient description of city or town lots to 
give the lot and block numbers as appearing on a re¬ 
corded plat to which reference is made,!® and a de¬ 
scription by government subdivisions giving the sec¬ 
tion numbers, etc, has also been held sufficient to 
identify and locate the property with sufficient cer¬ 
tainty to sustain the lien !7 A description by block 
number alone has been held sufficient in some,!^ and 
insufficient in other,!® decisions. The hen has been 
held not to be defeated by a mistake in the number 
of the block^O or section®! in which the property is 
located; but it has also been held that in so far as 
the notice of hen gives the wrong section number it 
is fatally defective 

In some,®® but not other,®® decisions a like hold¬ 
ing has been made in respect of a mistake in the 
platted number of the lot In some cases the hen has 
been held not to be defeated by a mistake in the 
name of the subdivision in which the property is lo- 
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e. Mo —Matlack v Lare, 32 Mo 262 
7. NT—^Hurley v Tucker, 112 NT 
S 980, 128 AppDiv 580. affirmed 
92 N B 1087, 198 N T 534—Walkam 

V Henry. 27 NTS 997, 7 Miac 
632 

Alternative description 

Such a description has been held 
insufficient to correct a notice de¬ 
scribing land in the alternative — 
Fifty-Ninth Street Lumber Co v 
Emery, 237 Ill App 416 

& NT—General Electric Co v 
Mori, 201 N T S 661 

9. US—^In re Friedal Corporation. 

CCANT. 53 P2d 768 
N.T—Hurley v Tucker. 112 NTS 
980, 128 AppDiv 580, affixmed 92 
NE 1087, 198 NY 534—Cleg Co 

V Henry Moss & Co, 64 N Y S 2d 
99 

IOl NT—^Krauss v Brunett, 130 N 

Y S 1086, 73 Misc 428 

11. N T —^Hurley v Tucker 112 N 

Y S 980, 128 App Div 580, affirmed 
92 NE 1087, 198 NY 534 

40 CJ p 223 note 96 

18. Pa.—Shaffer v Hull, 2 PaL JR 
93, 3 PaLJ 821 

A Pa—^In re Hill’s Estate, 2 PaL. 
JR 96, 8 PaLJ 328 

14. Tex—Gillespie v Remington, 18 
SW 838, 66 Tex 108. 


15. Pa—Shaw v Barnes, 6 Pa 18, 
47 AmD 399 

16. Mo—Roy F Stamm Electric Co 
V Hamilton-Brown Shoe Co, 171 
SW2d 680. 350 Mo 1178. 146 AL 
R 917 

40 C J p 224 note 3 
Alley between lots 

Description of two lots in mechan¬ 
ics’ lien statement as bounded and 
described on recorded plat embraced 
lands to center of alley between lots, 
although alley was not specifically 
described or referred to in such 
statement —^Roy F Stamm Electric 
Co V Hamilton-Brown Shoe Co, su¬ 
pra. 

Dimensions of property 
Where the lot number and dimen¬ 
sions of the property as stated in 
the lien statement are correct and 
there is only one olher lot in the 
block of exactly the same dimensions, 
designation of the lot mtended as 
being on a particular side of the 
tract in which they are both located 
has been held to be sufficient — 
Chance v Frank, 166 SW2d 678, 350 
Mo 162 

Showing oontignlty of lots 
Description in mechanic's lien 
claim of several lots by numbers 
designated on a plat, duly recorded 
among the land records of the coun¬ 
ty. giving book and folio and refer¬ 
ence to deeds by which lots were con¬ 
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veyed, was sufficient, it not being 
necessary to state specifically that 
lots were contiguous —Caltnder v 
Isberg, 130 A 53, 148 Md 667—40 
C J p 224 note 3 [c] 

17. Minn—^Nelson v Sampson, 248 
NW 105. 186 Minn 271 
40 C J p 224 note 4 
18L Iowa —Chicago Lumber Co v 
Des Moines Driving Park, 66 NW 
1017, 97 Iowa 25 
40 C J p 224 note 5 
19. Minn—^Knox v Starks, 4 Minn 
20 

80. Kan —Corpus Jons quoted la 
Gaudieau v Smith, 40 P2d 365, 
367, 141 Kan 123 

Mich—Grand River Lumber & Coal 
Co V Glenn, 207 NW 866, 234 
Mich 310 

40 C J p 224 note 7 
21. Kan —Corims Jbxu gnoted In 
Gaudreau v Smith, 40 P2d 365. 
367, 141 Kan 123 
40 C J P 224 note 8 
28. Cal —^Hayward Lumber & In¬ 
vestment Co V Pride of Mojave 
Mining Co, 110 P 2d 489, 43 Cal. 
App 2d 146 

23. Minn —^Atlas Lumber Co v 
Dupuis, 145 NW. 620, 126 Minn. 
45 

40 C J p 224 note 9 

24. Mont—Goodrich Lumber Co. v. 
Davie. 32 P. 282, 13 Mont. 76. 
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Gated ,2® but it has been held otherwise where there 
IS in fact another subdivision corresponding to the 
one named 26 

(7) Failure to Name Political Division or 

Subdivision 

A description which fails to name the political divi¬ 
sion or subdivision has been held insufficient, but such 
omission may not be fatal where the notice apprises the 
parties that a lien is claimed or where the description 
sufhciently identifies the property and distinguishes It 
from all others. 

A description which does not name the state, 
county, aty, borough, or town in which the property 
IS situated has been held insuflicicnt 27 However, 
a failure to name the state or territory, the legal sub¬ 
division thereof, or the city wherein the premises 
to be charged are situated may not be fatal,28 pro¬ 
vided there is sufficient in the notice, tal-ccn in con¬ 
nection with all the cii cumstances29 and the place 
where the notice is filed or recorded,^® to apprise 
persons dealing with the property that a hen is 
claimed thereon, or provided the description is suf¬ 
ficient to identify the property and to distinguish it 
from every other piece of property 2^ 

(8) Description of Building or Improvement 

Generally 

It IB lometimes expressly required that the building 


shall be described, and that the statement of claim shall 
set forth the locality of the building, house, or structure, 
with such description as may be sufficient to identify it. 

A description of the buildings may aid in the iden¬ 
tification of the property intended to be subjected to 
the lien,22 as where the land is not clearly de¬ 
scribed 28 It is sometimes expressly required that 
the building shall be described and that the state¬ 
ment of claim shall contain and set forth the lo¬ 
cality of the building, house, or structure,25 with 
such description as may be sufficient to identify it 26 
Although under the statute the property to be iden¬ 
tified by the description in the claim or notice is the 
building or other improvement,27 it may be identi¬ 
fied by reference to the land upon which it is situ¬ 
ated 28 Unless the statute requires the building to 
be described, a description of the land will include 
the buildings on it^® and the lien will attach to both, 
although the buildings are not mentioned In set¬ 
ting out the situation and peculiarities of a build¬ 
ing, such matters of description as are adequate to 
identify the building are sufficient It is not nec¬ 
essary to state the name of the building ,42 but, 
where the building has a well-known name which 
distinguishes it from all other buildings in the lo¬ 
cality, the use of such name m the description may 
of Itself serve as a sufficient identification of the. 


25. Ind—Smith v Newbaur, 42 N 
E 40, 1094, 144 Ind 95. 33 L.RA 
685 

40 C J P 224 note 11. 

B& Mont—Johnson v Erickson, 186 
P 1116, 56 Mont 650 
27. Or—Lorenz Co v Gray, 298 P 
222, 136 Or G05, rehearing- denied 
and opinion adhered to Lorenz Co 

V Day & Co, 300 P 949. 136 Or 
605 

Pa—Blown v. Myers. 23 A 254, 145 
Pa. 17 

aa Colo —^Pacific Lumber Co v 

Watters. 219 P 782. 74 Colo 147 
40 C J p 224 note 15 
aa Mich —Acme Lumber Co v 

Modem Gonstr Co, 183 NW 192, 
214 Mich 357 
40 C J p 224 note 16 

aa Alaska—Irvine v. McDougall, 4 
Alaska 702 

31. Colo —^Pacific Lumber Co v. 
Watters. 219 P 782, 74 Colo 147 

Ill—Neison v. Urban, 236 IllApp 
447 

32. Colo—^Miller v Davis, 146 P 
714, 26 Colo App 483 

33. Ind—McNamee v Rauck, 27 N 
E. 4L3, 128 Ind 69—Craw fords ville 

V Johnson, 51 Ind 897 

34L Or—Lorenz Co v Gray, 298 P 
222. 13b Or 606. rehearing denied 
and opinion adhered to Loienz Co 


V Day & Co. 300 P 949. 136 Or 
605 

Pa—McAdoo V Schultz. Com PI, 25 
Erie Co 112 
40 CJ p 224 note 22 

35. Del —Pittman-Berger Co v 

Parkinson. 180 A 645, 7 WWHair 

105 

Pa —Stockdale Hardware Co v 

Knapp, Com PI, 25 West Co L J 4 

sa Del—^Pittman-Bezger Co v 

Parkinson. 180 A 645. 7 W W Harr 

106 

Desonption held sufficient 
Del—^Pittman-Berger Co v. Parkm- 
son, supra 

37. Mont—Federal Land Bank of 

Spokane v Green, 90 P 2d 489, 108 
Mont 66. 

40 CJ P 225 note 23 

aa Mont—^Midland Coal & Lumber 
Co V Ferguson, 202 P 389, 61 
Mont 402—Johnson v Eiickson, 
186 P 1116, 66 Mont 650 

39. Colo—Miller v Davis, 146 P 
714, 26 Colo App 483 
40 C J p 225 note 25 

4a Colo—Miller v Davis, supra 
Minn—Johnson v Salter, 72 NW 
974, 70 Mmn 146. 68 Am S R 516 

41. Ky —Tackett v Pikeville Supply 
& Planing Mill Co, 61 8 W 2d 881, 
249 Ky 836 
40 C.J. p 226 note 27. 
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Zbeference by job number 
Descriptions in mechanics* liens 
were sufllcient where three houses, 
built on single unsubdivided corner 
lot, were lefeired to by number of 
job—Shannon Co v Wurlitzer, 186 
NE 879, 45 Ohio App 194 
only boJlduig answering desorlptlon 
The buildmg may be identified suf¬ 
ficiently by such a description of the 
building Itself as will enable a per¬ 
son familiar with the locality to 
point It out as the only one corre¬ 
sponding with the description con¬ 
tained m the lien—Federal Land 
Bank of Spokane v Gieen, 90 P 2d 
489, 108 Mont 66—40 C J p 225 note 
37 [b] 

DesonptioBs hOld snfflclont 
111—^Huebner v. Kornajzer, 259 Ill 
App 640 

Ky—Tackett v Pikeville Supply & 
Planing Mill Co. 61 S W 2d 881, 
249 Ky 835 
40 C J p 226 note 27 [c] 

Descriptions held insufficient 
Minn—Hydraulic Press Buck Co v 
Pierz Co-op Ass'n, 211 NW 836, 
169 Minn 452 
10 C J p 226 note 27 [d] 

42. Minn—^Northwestern Cement & 
Concrete Paiement Co v Norwe- 
gian-Danish Evangelical Lutheran 
Augsburg Seminary, 45 NW. 868, 
43 Minn 449 
40 CJ p 226 note 28. 
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property.43 

Separate or entire buildings. Where there are 
two or more buildings on the premises, the claim or 
notice may describe less,^^ but should not describe 
more,*® than the number lienable, nor should it leave 
uncertain the building upon which the hen is 
claimed^® However, the inclusion by a material- 
man of old buildings on the same lot as the new 
building, in his certificate of hen, under a mistaken 
belief that part of his materials had been used in 
such old buildings, is such a mistake of fact as will 
not invalidate his lien on the new building ^7 A 
description of two or more buildings or structures 
as one building has been upheld where all were lo¬ 
cated on a parcel of land belonging to a single own¬ 
er and where all were connected to some extent,^® 
but not where they were separate buildings owned 
by different persons and located upon separate tracts 
of land^® or where part of the buildings were new 
and part were old 

Where several structures form a single plant, it 
IS better practice to state that fact clearly in the 
daim,®} but a failure to do so is not fatal ®2 The 
desciiption is insufficient where it describes a part 
of a single building as a separate building,®® but 
where a stamp mill and a tramway from the mill to 
a mine are built, the mill, mine, and tramway do 
not constitute such an entire “structure” within the 
meaning of the statute as to invalidate a hen filed 
for materials used in erecting the mill and construct¬ 
ing the tramway because such hen was not filed 
against the mine also 

(9) Lien on Improvement Alone 

When the lien can be enforced or is claimed only 
against the building, erection, or improvement, and not 
against the land on which it is situated, a description of 
such building, erection, or improvement sufficiently deft- 

49L Neb—Drexel v Richards, 70 N 
W 23, 50 Neb 600. 

40 C J p 226 note 29 
44h Dak—McCormack v Phillips, 84 
NW 39. 4 Dak 606 

45. US —^Pusey v Pennsylvania Pa¬ 
per Mills, CCPa, 173 F 631, af¬ 
firmed 185 F 481, 107 CCA 581 

48. Idaho—Gem State Lumber Co 
V Cameron, 258 P 539, 44 Idaho 
595 

SD—Velten v McDonald, 234 NW 
23, 67 S D 524—Smith v Bowder, 

141 N W 786, 31 SD 607 
Zh detemumTig’ to whioh ''frame 
bmldm g ” on certain land mateiial- 
man's hen attached, list of materials 
attached to and made pari of lien, 
which included materials which could 
have been used only in dwelling 
house, was to be considered as part 
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nite to enable the officer who may be called on to remove 
It from the premises to identify it from all other build¬ 
ings, erections, or improvements on the premises is in¬ 
dispensable to obtaining the lien 

When the hen can be enforced or is claimed only 
against the building, erection, or improvement, and 
not against the land on which it is situated, a de¬ 
scription of such building, erection, or impiovement 
sufficiently definite and certain to enable the officer 
who may be called on to remove it from the prem¬ 
ises to identify it from all other buildings, elections, 
or improvements on the premises is indispensable to 
obtaining the lien ®® However, if the building is 
sufficiently described for the purposes of identifica¬ 
tion, the hen is not defeated by a failure to describe 
the land,®® or by an imperfect or insufficient descrip¬ 
tion of the land,®*^ unless the jurisdiction is one in 
which, as discussed infra § 188, a lien cannot exist 
or be enforced against the structure separate from 
the land, in which case the question to be determined 
IS the sufficiency of the description of the land and 
the building and not of the building alone.®® 

§ 162. Ownership of Property 

a. Name and address of owner 

b. Estate or interest of owner 

a. Name and Address of Owner 

(1) Necessity 

(2) Persons or bodies to be named 

(3) Form of statement 

(4) Omission, error, and mistake 

(1) Necessity 

Under a number of the statutes, in order to perfect 
a lien, the lien claim or statement must stale the name 
of the owner or reputed owner of the property sought to 
be charged, provided the name is known to the claimant. 

Under some statutes the hen statement need not 

58. Pa—Union Savings & Bldg 
Ass’n V Vahle, supra 
53. Pa —Philadelphia Packing & 
Pi ovision Co '8 Estate, 4 Pa Dist 
57, 15 Pa Co 660 

64k Or—^Watson v Noon-Day Mm 
Co, GO P 994. 37 Or 287 

56 . Idaho—Corpns Juris qinoted la 
Gem State Lumber Co v Cameron, 
258 P 5J9, 510. 44 Idaho 596 

Mo—Hydraulic Press Brick Co. v 
Weidner, 88 Mo App 17 
56L Or —^Kezartee v Marks, 16 P 407, 
15 Or 629 

40 C J p 225 note 42 

57. Ala—Robinson v Crotwell Bros. 
Lumber Co, 52 So 738, 167 Ala. 
566 

40 C J p 225 note 43 
6& Hawaii—City Mill Co, Ltd v. 
Horita, 21 Hawaii 685 


of desciiption of building, notwith¬ 
standing some of the materials listed 
could not have gone into dwelling 
house—Federal Land Bank of Spo¬ 
kane V Green, 90 P 2d 489, 108 Mont 
56 

47 Conn—^Peck v Brush, 94 A 981, 
89 Conn 554 

48. Conn—Buique v Naugatuck 
Lumber Co, 155 A. 414, 113 Conn 
360 

40 C J p 225 note 81 

49. Conn —De Wolf v Bonee, 101 A 
233, 91 Conn 712 

53l us—P usey v Pennsylvania 
Paper Mills, CCPa, 173 F 634, 
affirmed 185 F 481. 107 CCA 581 
Pa—^Wharton v Douglas, 92 Pa 66 

51. Pa —Union Savings & Bldg 
Ass'n v Vahle, 84 A. 407, 285 Pa 
435 
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contain the name of the owner of the property on 
which the lien is claimed.®® In order to acquire a 
hen under a number of the statutes, however, the 
hen claim or statement must state the name of the 
owner,®® part owner,®l or reputed owner®® of the 
property sought to be charged, provided the name 
IS known to claimant ®3 Under such statutes where 
the owner’s name is known a statement thereof is 
essential to the validity of the claim ®4 Where the 
name of the owner is unknown, it has been held that 
that fact ought to be stated,®® but it has also been 
held that in such case the claim need aver nothing 
on the subject ®® 

It has been held that a statement of the address 
of the owner in the statement of claim is not essen¬ 
tial to the validity of the lien ®^ 


(2) Persons or Bodies to Be Named 

(a) In general 

(b) Where property has been leased, 

mortgaged, sold, or transferred 

(a) In General 

The claim must mention the name of the owner of 
the interest to be charged by the mechanic’s lien. 

The name of the owner required to be mentioned 
in the claim is the name of the owner of the inter¬ 
est to be charged ®® Qaimant can only be charged 
with knowledge of the ownership as apparent on the 
public records,®® and he is j'ustified in naming as 
owner the person shown to be such by the public 
records'^® However, it has been held that in as¬ 
certaining who IS the owner, and naming him in the 
statement for a lien, claimant cannot rest alone on 
the public records and ignore all other sources of 
information 

Where the property is owned by the state*^® or by 


59. Neb—Garlichs v Donnelly, 60 
N W 323, 42 Neb 57 

40 C J p 226 note 46 

60. Ala—^Hancock v Taylor, 21 So 
2d 308, 246 Ala 521. 

Fla—Rieck & Fleece v Cunniff, 190 
So 8. 138 Fla 742. 

La—Julius Aaron & Son y Keyaer, 
2 LaApp 619 

Mass—^William S Howe Co v They- 
son, 160 NE 287, 268 Mass 27 
Mich—F M Sibley Lumber Co v. 
Gottesman, 22 NW2d 72, 314 Mich 
60—Lowrie & Webb Lumber Co v 
Ferguson, 20 NW2d 209, 812 Mich 
831—Sarar v Andrews, 232 NW 
254, 261 Mich 376—Skupinski v 
Provident Mortg Co, 221 N W 338, 
244 Mich 309—Huebner v Lashley, 
214 NW 107, 239 Mich 50—Noud 

V Stedman, 160 N W 647, 193 Mich 
459 

Mont —Blose v Havre Oil & Gas Co , 
31 P 2d 733, 96 Mont 460 
Okl —^Kennedy v Uhrich, 69 F 2d 
991, 178 Okl 366 

Or—Drake Lumber Co v Lmdquist, 
170 P 2d 712, 179 Or 402—Paget v 
Peters, 286 P 988, 138 Or 608, re¬ 
hearing denied 289 P 1119, 133 Or 
608 

Pa—Moss & Blakeley Plumbing Co 

V Schauer, 28 A 2d 823, 160 Pa 
Super 318—Brown v Engle, 76 
Pa Super 592—Connolly v Fier- 
man, 8 FaDist & Co. 92, 24 Luz 
Leg Reg 78—McAdoo v Schultz, 
Com PI, 25 Erie Co 112 

Va—^AVollace v Biumback, 12 SE2d 
801, 177 Va 36 
40 C J p 226 note 47 
Purpose of requirement 

(1) The evident purpose of the 
statute IS to give notice to the per¬ 
son most vitally interested that a 
lien IS asserted agaanst his property. 


—Skupinski v Provident Mortg Co, 
221 N W 338, 244 Mich 809 

(2) ’'A statement of the name of 
the owner against whose interest the 
lien 18 claimed is required for pur^ 
poses of identification —Abelman v 
Myer, 106 NTS 978, 122 App Div 
470, 472 

Charging mamed womaa’a separate 
property 

Fla—Salomon v. Galinsky, 187 So 
386, 103 FU 417 

61. Mich —F M Sibley Lumber Co 
v. Gottesman. 22 NW2d 72. 814 
Mich 60—Lowrie & Webb Lumber 
Co V Ferguson, 20 N W 2d 209, 312 
Mich 331—Sarar v Andrews, 232 
NW 254, 261 Mich 376—Skupinski 

V Pro\ident Mortg Co, 221 NW 
838, 244 Mich 309—Huebner v 
Lashley, 214 NW 107, 239 Mich 
50 — ^Noud V Stedman, 160 N W 547, 
193 Mich 459 

62. Or—Drake Lumber Co y Lind¬ 
quist, 170 P2d 712, 179 Or 402— 
Paget V Peters, 286 F 983, 133 Or 
608, rehearing denied 289 P 1119, 
138 Or 608 

Pa—^Moss & Blakeley Plumbing Co 

V Schauer. 28 A 2d 323, 160 Pa 
Super 318—McAdoo v Schultz, 
Com PI, 26 Erie Go 112 

40 C J p 226 note 48 

63. Mich—^F M Sibley Lumber Co 

V Gottesman, 22 N W 2d 72, 314 
Mich 60—Lowrie & Webb Lumber 
Co V Ferguson, 20 NW2d 209, 312 
Mich 331—Skupinski v Provident 
Mortg Co, 221 NW 338, 244 Mich 
309—Huebner v Lashley. 214 NW 
107, 289 Mich 60—Noud v Sted¬ 
man, 160 NW 647, 193 Mich 459 

Or—Drake Lumber Co v Lindquist, 
170 P 2d 712, 179 Or 402—Paget v 
Peters, 286 P 983. 133 Or 608, re¬ 
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hearing denied 289 F 1119, 133 Or 
608 

40 C J p 226 note 49 
64ta Cal —Diamond Match Do v 
Sanitary Fruit Co, 284 P 322, 70 
Cal App 696 
40 C J p 227 note 51 
6& Colo —Lowell Hardware Co v 
May, 149 P 831, 59 Colo 475 
40 C J p 227 note 68 

66. Me —^Durling v Gould, 21 A 833, 
83 Me 134 

40 C J p 227 note 59 

67. Mich —^Milligan v Rappaport, 
234 NW 166, 263 Mich 120 

6& DC—Chamberlin Metal Weath¬ 
er Strip Co V Karrick, 68 F 2d 
928, 60 App DC 316 
40 C J p 227 note 60 
Person not Interested 
Naming m the claim of lien one 
whose interest in the property is not 
affected thereby is not required — 
Strand Lumber Go v Dos tie, 245 N. 
W 777, 260 Mich 422—Sarar v An¬ 
drews. 232 NW 254, 261 Mich 376 
The legal owner is the one to be 
named —Sprague Inv Co v Mouat 
Lumber & Investment Co. 60 P 179, 
14 Colo App 107—40 CJ p 227 note 
61. 

68. Colo—^Bitter v Mouat Lumber 
& Investment Co, 61 P. 619, 10 
Colo App 307 

Md—Shryock v. Hensel. 63 A 412, 
95 Md. 614 

TO. NT—^Rubin v Coles, 263 NTS. 

808, 142 Misc 189 
40 C J p 227 note 63. 

71. Kan —Lang v Adams, 80 P. 
693, 71 Kan 309 

72. Mich—Lowne & Webb Lumber 
Co V Ferguson, 20 NW2d 209, 
312 Mich 88L 
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a corporation/8 the state or corporation should be 
named as owner If the property is owned by an 
unincorporated association the persons composing 
it should be described by their associate or joint 
name/4 or otherwise so that they can be identi¬ 
fied,^® and where the owner is an individual do¬ 
ing business under a trade name it is proper to des¬ 
ignate him by such name A statement naming as 
the owner the estate of a certain decedent has been 
held sufficient *^7 Likewise the naming of an heir 
as owner has been upheld 

In order to perfect a hen against the building or 
improvement alone, it is sufficient to name the own¬ 
er of the building or improvement 

(b) Where Property Has Been Leased, 
Mortgaged, Sold, or Transferred 

Where there has been a change of ownership, the 
rule obtaining in a majority of jurisdictions is that the 
person to be named as owner is the one who owns the 
property at the time when the claim of lien is made or 
hied. 

In case there has been a change of ownership, the 
rule obtaining in a majority of jurisdictions is that 
the person to be named as owner is the one whe 
owns the property at the time when the claim of 
hen IS made or filed,®® and the claim is sufficient if 
It names such person only In some jurisdictions, 


however, it has been held that the name of the 
person who owned the pioperty at the time when 
the contract was made®® or when the work was com¬ 
menced®® or completed®* is the proper one to be 
given. It has also been held proper to name the 
original owner even after he has filed a voluntary 
petition in bankruptcy®® or made an assignment for 
the benefit of creditors,®® and, where a lien claim 
has correctly named the real owners, the fact that 
at the time of the suit the land is in the name of 
a trustee has been deemed to be immaterial 

An owner of property who has made an execu¬ 
tory contract of sale lemams the owner neverthe¬ 
less, as discussed in the C J S title Vendor and Pur¬ 
chaser § 106, also 66 CJ. p 702 note 35 to p 707 
note 55, and is properly named as owner in the no¬ 
tice of hen ®8 Some statutes require that the state¬ 
ment shall include the name of any person under 
contract of purchase ®® 

Mortgaged piopcity Under some statutes it has 
been held that a mortgagee is not an owner in the 
sense that he is required to be named as such in the 
claim of hen,®® but it has also been held that, 
where the lienor files his lien only against the mort¬ 
gagor as owner, he can assert no claim against the 
mortgagee Where a deed absolute on its face is 
intended as a mortgage, it has been held proper to 
name the grantee as owner or reputed owner,®® but 


73- NT—^Beal8 v B'Nai Jeshurun 
Cong, 1 B D Smith 654 
40 CJ p 227 note 65 
74t Wash—Chavelle v Island Gun 
Club, 137 P 511, 77 Wash 304 
40 C J p 227 note 66 

75. NY—Beals v B’Nai Jeshuiun 
Cong, 1 BDSmith 654 

76. NC—Porter v Case, 122 SB 
483, 187 N C 629. 

77. Pa—^Reece v Hasrmaker, 30 A 
404. 164 Pa 675 

40 CJ p 227 note 69 
78L Nev.—Riverside Fixture Co v 
Quigley, 126 P 646, 35 Nev 17 
40 C J p 227 note 70 
79. Mich —Strand Lumber Co v 
Dostie, 246 NW 777, 260 Mich 
422 

40 C J p 227 note 71. 

BOk Mich—^Lowne & Webb Lumber 
Co V Ferguson, 20 NW2d 209, 312 
Mich 331—Lewis Mfg Co v Lee, 
266 NW 467, 268 Mich 383— 

Strand Lumber Co v Dostie, 246 
NW 777, 260 Mich 422 
Or—Corpus Jons mted u Paget v 
Peters, 286 P 983, 984, 183 Or 608, 
rehearing denied 289 P 1119, 133 
Or 608 

Va.—Gorpos Juris anotad la Wallace 
V Brumback, 12 S B 2d 801, 805, 
177 Va Z.S 

40 G J. p 228 note 76. 


Beoordflption of memorandum 
Under statute providing that in 
order to perfect a mechanic’s lien a 
general contractor shall file in clerk’s 
office in county or city in which 
building 18 located a memorandum 
showing name of "owner of the prop¬ 
erty sought to be charged," quoted 
phrase means person who owns prop¬ 
erty, or interest therein to be affect¬ 
ed, at time of recordation of memo¬ 
randum of lien—^Wallace v Brum¬ 
back. 12 S B 2d 801. 177 Va 36 

81. Cal—Ah Louis v Harwood, 74 
P 41. 140 Cal 600 

Va—Corpus Jans quoted an Wallace 
v Brumback, 12 SB 2d 801, 805, 
177 Va 36 

88. Kan—^M R Smith Lumber Co 
V Russell, 144 P 819, 93 Kan 521 
40 C J p 228 note 78 

83b WVa—^Thom v Barringer, 81 
SB 846, 73 WVa 618, Ann Cas 
1S16B 626 

40 C J. p 228 note 79 

8ft. Pa—Wagner v Manbeck, 18 Pa 
Co 471 

10 C J p 228 note 80 

85. NT—Horton v Queens County 
Mach Corp, 166 NTS 662, 101 
Misc 31, afflimed 169 NTS 1097, 
182 AppDiv 932 
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sa NT—Hall V. Thomas. Ill N.T. 
S 979 

87. Mich—^Huebner v La^hley, 214 
NW 107, 239 Mich 60 
88L NT —^Kealey v Murray, 16 N Y 
S 408, d'Stinguishing Jones v Man- 
nmg, 6 N T S 888 
40 C J* p 228 note 86 

89. Mich—^F M Sibley Lumber Co 
v Gottesman, 22 NW2d 72. 314 
Mich 60 

The woids ‘'owner, part owner or 
lessee” shall be construed to include 
all the interest, either legal or equi¬ 
table, which such person may have 
in the real estate upon which the 
improvements are made, including 
the interest held by any person un¬ 
der contract of purchase, whether m 
writing or otherwise—Skupinski v 
Provident Mortg Go, 221 NW. 338, 
244 Mich 309 

9a Mich—^Huebner v Lashley, 214 
NW 107. 239 Mich. 50 
40 C J p 228 note 91 
Naming of moitgagees and encum¬ 
brancers generally see supra 5 157 

91. N T —^Pennsylvania Steel Co v 
Title Guarantee & Trust Co, 100 
NTS. 299, 50 Misc 61, afflimed 
105 NTS 1135, 120 AppDiv 879 

92. Wash—^Harrington v Miller, 31 
P 326, 4 Wash 808 
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it has also been held proper to name the grantor as 
owner 

Leased property. Under some statutes, in order 
to perfect a hen, the claim or statement of hen must 
contain the name of a lessee in possession of the 
premises, provided the name is known to claim¬ 
ant It has been held that a hen claim against 
a leasehold interest only need not name the owners 
of the fee.^^ It has also been held proper in a me¬ 
chanics’ hen statement to designate a lessee^^ or 
an administrator of a lessee®"^ as "owner”. 

(3) Form of Statement 

The lien statement must clearly and explicitly show 
who IS the owner of the property. 

The lien paper must clearly and explicitly show 
who is the owner of the property ®8 It is not suf¬ 
ficient that the name of the ownei appears m the 
hen paper incidentally,®® or as part of the descrip¬ 
tion of the property,! or as part of the caption, 
address, or title,® but that he is the owner of the 
property sought to be chaiged must appear in the 
body of the paper® as an independent matter,^ ei¬ 
ther directly or by necessary inference.® However, 
a substantial compliance with the statute in this re¬ 
spect IS all that is required,® and if, on considering 
the entire hen, it can be ascertained with reasonable 
certainty who the owner is it will be sufficient.^ 
Where it is necessarily to be implied from the lan¬ 
guage used in the hen paper that a certain person 
named therein is the owner of the property, this is 
sufficient, although it is not stated in positive and 
direct terms that such is the case.® 


It IS not necessary to state in so many words that 
a hen is claimed against the interest of any particu¬ 
lar person or owner,® but the statutory require¬ 
ments are satisfied when the name of the person 
against whose interest the hen is claimed is given 
together with a statement of the facts subiecting his 
interest to the hen !® An allegation in a mechan¬ 
ic’s hen claim that a married woman is the owner 
of a building will not be extended to the ground on 
which It IS erected,!! although as against a person 
sui juris an averment that the building belonged to 
a named person may be considered as an averment 
that the land also belonged to such person, in the 
absence of any evidence tending to show that the 
owner of the building was not also the owner of 
the land !® A simple statement that the premises 
are the premises of the person named is a sufficient 
averment of ownership !® 

Alternative or conjunctive staiements. Where 
the statute requires a statement of the name of the 
owner or reputed owner, it is sufficient to designate 
a particular person in the conjunctive as owner and 
reputed owner!^ or in the altei native as owner or 
reputed owner!® The naming of two persons in 
the alternative as owner has been upheld.!® 

(4) Omission, Error, and Mistake 

Aa a general proposition, in order to perfect a me¬ 
chanic’s lien, the ownership of the property sought to be 
charged must be truly stated In the claim or statement of 
lien 

As a general proposition, in order to perfect a 
mechanic’s hen, the ownership of the property 


93. Mich —Skupinski v Provident 
Moztg Co, 221 N W 338. 211 Mich 
809—^Huebner v Lashley, 214 NW 
107, 239 Mich 60 

40 GJ p 228 note 94 

94. Mich—F M Sibley Lumber Co 

V Gottcaman, 22 NW2d 72, 314 
Mich 60—Lowrie & Webb Lumber 
Co V Ferguson, 20 N W 2d 209, 312 
Mich 331—Sarar v Andrews, 232 
N W 254, 261 Mich 376—Skupinski 

V Provident Moitg Co, 221 NW 
338, 214 Mich 309—Noud v Sted- 
man, 160 NW 547, 193 Mich 469 

95u Mich —Sarar v Andrews, 232 N. 

W 264. 261 Mich 376 
Sniplnsasra 

The attempt to set forth in the 
claim of lien filed the names of the 
ownei b of the lee was mere surplus¬ 
age—Sarar v Andiews. supia 

96, Kan —Geppelt v Middle West 
Stone Co, 135 P 673. 90 Kan 539 

97. Ala—^Lavergne v Evans Dios 
Con&tr. Co. 62 So 818, 166 Ala 
289. 


98. Minn—Rugg v Hoover, 10 NW 
473. 28 Minn 404 

10 C J p 229 note 99 

99. Minn—Couter v B^rington. 48 
NW 1131. 46 Minn 336 

Or—Guidon v Deal, 81 P 287, 23 Or 
153 

1. Or—Gordon v Deal, supra 

8. Colo—Sprague Inv. Co v Mouat 
Lumber & Investment Co., 60 P 
179, 14 Colo App 107. 

40 G J p 229 note 3 

3: Colo—Sprague Inv Co v Mouat 
Lumber & Investment Co, supza 

40 C J p 229 note 3 

^ Or—Gordon v Deal, 23 P 287, 
23 Or 163, distinguishing Kezartee 
V Marks. 16 P 407, 15 Or 529 

6. Or—Gordon v Deal, 81 P 287, 23 
Or 163 

6. Minn—Huilhert ▼ New Ulm 
Basket-Works, 49 NW. 521, 47 
Minn 81 

40 C J p 229 note 7. 

7. WVa—^Doss v. Gulf Smokeless 
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Coal Co. 136 SE 576, 102 WVa 
470 

40 C J p 229 note 8 

8. Or—Curtis v Sestanovich. 37 P 
67, 26 Or 107. 

9. NT —^Ross V Simon, 9 NTS, 
536, 16 Daly 159, reaigument de¬ 
nied 10 N T S 742. 16 Daly 159 

40 C J p 229 note 10 

IOl NT—Rosa v. Simon, supia 

11. Pa—Shannon v. Shultz, 87 Pa 
481 

12. Mass—^Patrick t. Smith, 120 
Maas 510 

40 C J p 829 note 13 
13L Cal—Corbett v. Chambers, 41 P 
873. 109 Cal 178 
40 CJ p 229 note 14 
14. Colo—^Lowell Hardware Co. v 
May, 149 P 831, 69 Colo. 476 
40 C J p 229 note 16 
1& Colo—Lowell Hardware Co v 
May, supra 
40 C J p 229 note 16. 

16. NT—^Abelman v, Myer, 108 N 
TS. 978, 122 AppDiv 470 
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sought to be charged must be truly staled in the 
claim or statement of lien Thus the failure to 
name any person as the owner^s or the failure to 
state the name of the owner required to be men- 
tioned^® rendeis the claim or statement fatally de¬ 
fective, and notices stating the names of the owners 
but failing to allege them to be the owners have 
been held insufficient 20 However, the statutory re¬ 
quirement IS satisfied by substantial accuracy,2i and 
the courts have been liberal in sustaining the lien 
where the owner has been incorrectly designated but 
no one has been misled 22 The lien is not defeated 
by a mistake in the name of the owner,23 or even 
by an honest mistake in naming the wrong person 
as the owner, believing him to be such 2i Accord¬ 
ingly, where claimant has in good faith named a 
particular person as reputed owner, under a statute 
allowing this, the lien is not lost if it turns out that 
another person is the real owner,25 and a fortiori 
the lien is not defeated by naming the real owner 
as reputed owner 26 

There is a conflict of authority on the question 


whether a failure to name all the owners, in case 
there are two or more, invalidates the hen, some 
decisions holding that it does27 and others that it 
does not,28 and the latter decisions take the view 
that the only effect of the omission of the names of 
part of the owners is to exempt the interests of such 
owners from the operation of the lien 29 

At least where thei e is no dispute as to the identi¬ 
ty of the person named,2® a claim or statement is 
not rendered fatally defective by a mistake in,2i or 
the omission of,22 the initial letter of the owner’s 
name, or by the use of the initial letter of his 
Christian name instead of the full name,28 or by a 
statement of the surname alone, with the additional 
statement that the Christian name is unknown to 
claimant 2 i So also a slight error in stating the 
name of a corporation which is the owner will not 
defeat the lien where the effect is not to mislead ,2® 
and even naming another corporation than the one 
sought to be charged is not fatal where the two are 
so closely connected as to be substantially the same 
company 26 


17. W Va —Corpus Jons cited In 
Doss V Gulf Smokeless Goal Co, 
135 SE 575, 577, 102 WVa 470 

40 C J p 229 note 18 
“Pailnre” 

As used in a statute relative to 
mechanics' liens, the word "failure” 
may imply an unsuccessful attempt 
to name or desigrnate the tiue owner, 
lessee, general assignee, or person in 
possession of the premises against 
whose intei est a lien is claimed —De 
Klyn V Gould, 31 NTCivProc 228 
Where deeds were for security only, 
lien claim describing grantors as 
equitable owners and grantees as 
I>art owners claiming interest has 
been held to name owners correct¬ 
ly—Huebner v Dashley, 214 NW 
107, 239 Mich 50 

18. Fla—Rieck & Fleece v Gunnilf, 
190 So 8, 138 Fla 742 

Mont —^Blose v Havre Oil & Gas Co, 
81 P 2d 738, 96 Mont 450 
40 C J p 227 note 52 

19. D C —Chamberlin Metal Weather 
Strip Co V Kassick. 53 F2d 9J8, 
60 App D C 816 

Mich—Lowrle & Webb Lumber Co 
V Ferguson, 20 NW2d 209, 312 
Mich 331—Lewis Mfg Co v Lee, 
256 NW 457, 268 Mich 383—Sku- 
pinski V Provident Mortg Co, 221 
N W 338. 244 Mich 809 
TTnrecorded contract purohasers 
Alleged mechanics' liens for build¬ 
ing materials and labor were fatally 
defective for failure to include in 
statement filed with register of deeds 
the names of unrecorded contract 
purchasers who were In open and 
notorious possession of residential 


property when the last of the mate¬ 
rials were furnished and when the 
statements were filed—F M Sibley 
Lumber Co v Gottesman, 22 NW2d 
72, 314 Mich 60 
Knowledge of claim 
Failure of materialmcin's lien claim 
to state name of record owner of 
premises is not fatal where defendant 
had actual knowledge of the claim 
—<lem Stale Lumber Co v Union 
Gi.iin & Elevator Co. 278 P 775, 47 
Idaho 747 

20. Fla—Ricck & Fleece v Cunniff, 
190 So 8, 138 Fla 742—Goldsmith 
V Orange Belt Securities Co, 156 
So 3. 115 Fla 683 

£1. WVa—Goirpns JhxiB cited m 
Du^s V Gulf Smokeless Coal Co, 
135 SE 675, 577, 102 WVa 470 
Wis—Milwaukee Bldg Supply Co v 
Illinois Surety Co, 167 NW 545, 
163 Wis 48 

22. W Va —Corpus Juris mted In 
Diiss V Gulf Smokeless Coal Co„ 
135 SE 675, 577. 102 WVa 470 

40 C J p 230 note 20 

23. Mieh —Hopper^McAllister Cor¬ 
poration V Pelham, 217 N W 9. 
211 Mich 235 

W Va —Corpus Juris cited in Doss v 
Gulf Smokeless Coal Co, 135 SE 
676, 677. 102 WVa 470 
40 C J p 280 note 21 

24. WVa—Corpus juris cited in 
Doss V Gulf Smokeless Coal Co, 
3 85 SB 676, 677, 102 WVa 470 

40 C J p 230 note 22 
Best information 

In mechanic’s lien statement, des¬ 
ignation of husband of real owner 
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as owner of premises was not fatal 
defect, wheie made according to lien¬ 
or's best infoi mation —^Nelson v 
Sampson, 243 NW 105, 186 Mmn 
271 

25y Cal—Ah Louis V Harwood, 74 
P 41. 140 Cal 500 
40 C J p 230 note 23 
8di Cal —Bryan v Abbott, 63 P. 363, 
131 Cal 222 
40 C J p 230 note 24 
27- Ean—F A. Drew Glass Co v 
Eagle Mill Co, 42 P 887, 1 Kan 
App 614 

40 C J p 227 note 64 

28. Alaska —Turner v Enstrom, 6 
Alaska 118 

Colo—^Buerger Inv Co v B F Salz- 
er Lumber Co, 237 P 162, 77 Colo 
401 

29. Colo —Buerger Inv Co v B F 
Salzei Lumber Co , supia 

40 C J p 227 note 56 

30. Del—Syfnt v Cause, 111 A 
780. 31 Del 146 

31. Del—Syfnt v Cause, supra 

32. Pa—^Appeal of Knabb, 10 Pa 
186, 61 Am D 472. 

33: Mich—^Hicka v Fmbarg, 155 N. 
W 359, 189 Mich 332 

34. Mont—Richards v Lewisohn, 47 
P 645, 19 Mont 128 

35. WVa—Giafton Grocery Co v 
Home Brewing Co, 64 SE 349, 60 
WVa 281 

40 C J p 230 note 30 

33. WVa—Corpus Juris cited la 
Doss v Gulf Smokeless Coal Co, 
135 SE 575, 577. 102 WVa 470 

Wis—Milwaukee Bldg Supply Co v 
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A claim, notice, or statement which names the 
true owner or owners is not rendered invalid by the 
fact that it also names as owner another person who 
has no interest in the property ,3^ nor is such claim, 
notice, or statement rendered void by the fact that 
It also names persons who have an interest in the 
property other than the owner.^s On the other 
hand, where claimant knows the true owner and 
gives a wrong name in the statement, the hen is de¬ 
feated ,39 and It has been held that, where claimant 
positively but mistakenly states in his claim that a 
certain person is the owner, he can excuse the mis¬ 
take only by showing that it is justly chargeable to 
the true owner *9 Naming claimant himself as own¬ 
er is fatal.^i 

Under statutes so providing, an error in the no¬ 
tice or statement as to the name of the owner does 
not affect the existence of the lien,*2 but such a 
statute refers to an unsuccessful attempt to state 
the name of the true owner, and not to a case where 
no attempt is made to name the persons against 
whose interests a lien is claimed Under such 
statutes the validity of the lien is preserved where 
the person named as owner has some title or inter¬ 
est, although a lesser estate than that of the fee,^^ 
but not where he has no interest,^® in the latter 
case the hen cannot be extended against the person 
who is the true owner and who has not been named 
in the notice.^® 


Married woman. Under some statutes a notice 
seeking to charge a married woman’s separate es¬ 
tate must contain the name or names of the owner 
or owners of the property involved,^^ and a failure 
to comply therewith renders the notice insufficient.^ 8 
A claim filed against the husband alone as owner and 
contractor, not referring to the wife or in any way 
making her a party to the record, gives no lien 
against her intei est ^9 Jt is not necessary to name 
in the hen notice as an owner or reputed owner of 
the premises a wife who has only a potential or in¬ 
choate right of dower in the premises 5® However, 
where the property is owned by husband and wife 
as an estate by the entirety, a claim naming the hus¬ 
band alone as owner is fatally defective,®^ and this 
IS also true in respect of community property 
when,52 but only when,58 the claim shows on its 
face that claimant has knowledge that the wife has 
a community interest in the property. A statement 
which describes the property by naming the wife as 
the true owner is not rendered invalid by the fact 
that It also names as owner the husband who has 
no interest in the property 54 

Change of ownership A claim stating the names 
of both the owner when claimant was employed or 
the contract was made and the owner when the 
claim IS filed,55 without stating at what time title 
passed from the one to the other,5® is sufficient 
A notice which does not name the vendor under an 


Illinois Surety Co, 167 NW 645, 
168 WiB 48 

Oumentup not in dispute 
Claiiq for mechanic’s lien was not 
fatally defective because it named 
wrong corporation as owner of prem¬ 
ises, where evidence of ownership 
was not in dispute and was admitted 
without objection —G W Hirth, Inc , 
V Clybourn Realty Co , 232 N W 867, 
202 Wis 432 

37. Nev—Corpui Jons cited in Za- 
sucha V Allen, 51 P 2d 1029, 1030, 
66 Nev 339 
40 C J p 230 note 32. 

38L Mich —Huebner v. Ijashley, 214 
NW 107, 239 Mich 50 

39L Mass—William S Howe Co v 
Theyson, 160 NE 287, 263 Mass 
27 

40 C J p 230 note 33. 

4Mli NT—Cuitis Bros Lumber Co 
V Madansky. 126 NTS 442, 141 
App Div 883 
10 C J p 230 note 34 
Misinformation by owner given 
materialman after filing mechanic’s 
lien was not ground for estopping 
assertion of invalidity of lien because 
of mistake in givmg name of owner 
—Grand River Lumber & Coal Co. v 
Glenn, 207 NW 855, 234 Mich 310. 


41. Cal —Diamond Match Co v 
Sanitary Fruit Co, 234 P 322, 70 
Cal App 695 

Mont —^Interstate Lumber Co v 
Magill-Nevin Plumbing & Heating 
Co, 188 P 144. 57 Mont 334 

42. NT —In re Thomas J Dorsey, 
Inc, 268 NTS 296, 240 App Div 
1006 

40 C J p 230 note 36 

43. NT —De Klyn v Gould, 50 NB 
95, 166 NT 282, 80 Am S R 719 

44i US —In re North Babylon Es¬ 
tates, CCANT, 80 P2d 372 

NT—Strauchen v Face, 88 NB 61, 
196 NT 167 

45. NT—Church B Gates & Co, 
Inc, V National Fair & Exposition 
Ass'n, 121 NE 741, 225 NT 142 

46. NT —Strauchen v Pace, 88 N 
B 61, 196 NT 167 

47. Fla—Cox v Rieck & Fleece, 177 
So 301, 129 Fla 872—Salomon v 
Galinsky, 187 So 386, 108 Fla 417 

48. Fla—Cox v Rieck & Fleece, 177 
So 301, 129 Fla 872 

49. Pa—^Appeal of Finley. 67 Pa 
453 

MAny one” who is owner 
Under a statute providing that the 

notice shall contain the name of 

*’any one” who, within ten days prior 

694 


to the filing, shall have been the 
owner of record, a notice giving the 
name of the husband as owner, where 
the land is owned by husband and 
wife, 18 not proper—^Belmont Coal & 
Lumber Co v James F Wood Build¬ 
ers. 16 A 2d 625, 125 NJLaw 316 

5a Or—Winters v Falls Lumber 
Co, 31 P2d 177, 146 Or 592 

51. Mich—Grand River Lumber & 
Coal Co v Glenn, 207 NW 856, 
231 Mich SIO—Lallevich v Bartos- 
zewiz, 171 NW 361, 205 Mich 876 

52. Wash—Sagrmeister v Foss, 30 
P 80, 4 Wash 320, dissenting opin¬ 
ion 30 P 744. 4 Wash 320 

531 Wash—^Bolster v Stocks, 48 P 
634, 13 Weush 460, modified on oth¬ 
er grounds 43 P 1099, 18 Wash 
460 

40 C J p 227 note 75 

54. Ky —Tackett v Pikeville Supply 
& Planing Mill Co. 61 S W 2d 881, 
249 Ky 836 

56. Cal—Ah Louis v Harwood, 74 
P 41, 140 Cal 600 
40 C J p 228 note 88 

I 

66. Cal—^Ah Louis v Harwood, su¬ 
pra. 
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executory contract of sale as owner is fatally de- 
fective,®^ or at least is ineffective as against his 
interest It has been held, however, that a state¬ 
ment naming only the vendee was sufficient to cre¬ 
ate a lien on the building owned by him,59 although 
the hen could not affect the land 

Leased property. A claim, notice, or affidavit 
stating only the name of the lessee creates no lien 
on the lessor’s interest,and, conversely, a no¬ 
tice simply naming the lessor as owner, possessor, 
and occupant creates no lien on the estate of the 
lessee 

b. Estate or Interest of Owner 

Generally it is not necessary to set forth In the claim 
or statement of lien the nature and extent of the owner’s 
estate or interest in the property. 

As a rule it is not necessary that the claim or 
statement of hen should set forth the nature and 
extent of the owner’s estate or interest in the prop¬ 
erty®^ However, a few statutes expressly require 
that the claim or notice shall state the interest of 
the owner, as far as known to the lienor,®^ or 
whether the hen is claimed against the fee itself 
or a lesser estate or interest ®® 

§ 163. Contract or Consent of Owner 

a In general 

b. Terms, conditions, and description of 
contract 

c Annexing contract or copy thereof 
a. In (General 

Unless required by statute, a mechanic’s lien claim 
or statement need not show that the labor was performed 


or the materials furnished pursuant to a contract with, 
or with the consent of, the owner of the property or of the 
Interest sought to be charged. 

In the absence of statutory directions, a mechan¬ 
ic's hen claim or statement need not show that the 
labor was performed or the materials supplied pur¬ 
suant to a contract with, or with the consent of, 
the owner of the property or of the interest sought 
to be charged®® The existence of any contract or 
consent of the owner such as will render his land 
subject to the hen is considered a matter of pleading 
and proof at the trial,®7 and, when included in the 
hen claim or statement, it will be treated as mere 
surplusage ®® Under some statutes, however, it has 
been held that the hen notice, claim, or statement 
should show that the work was done or the materi¬ 
als furnished pursuant to a contract with, or with 
the consent of, the owner of the property or of the 
interest sought to be charged ®® 

Where the owner %s a married woman, it is nec¬ 
essary, under some statutes, that the claim show 
that the work or matenal was done or furnished 
at her instance and request,^® on her contract,^^ 
or by her authority and with her consent 72 Mere¬ 
ly naming the husband as contractor is not suffi- 
cient.72 Under other statutes, however, it is not 
necessary, where a husband or wife has contracted 
for improvements on the property of the other 
spouse, to recite that fact in the hen statement 74 
A statement in a lien notice regarding a written 
building contract between the contractor and hus¬ 
band, repiesenting himself and wife, owners, does 
not prevent the contractor from proceeding against 
the husband alone and securing his lien on the in- 


57. NT—Packard v Sugarman, 66 
NTS 30, 31 Miac 623 
5& NT —^Fish V Anstey Conslr Co , 
130 N T S 927, 71 Miac 2 
59. Or—^Kezaxtee v Marks, 16 P 
407. 15 Or 529 

60 Or—^Kezartee v Marks, supra 

61. NT—De Klyn v Gould, 59 NB 
96, 165 NT 282, 80 Am SiR 719 

40 C J p 228 note 97 

62. NT—Jones v Manning, 6 NT 
S 338 

Pa—Carey v Wmtersteen, 60 Pa 
395 

63. Ala—^Lavergne v Evans Bros 
Constr Co, 62 So 318, 166 Ala 
289 

40 C J p 231 note 42 
Mistake as to natare of title 
As against the owner of the prop¬ 
erty, a lien notice sufficiently alleges 
the ownership although it erroneous¬ 
ly states that the equitable title only 
18 in him, and the legal title is m 


another—McHugh v Slack, 30 P 674, 
11 Wash 370 

64. NT—Church B Gates & Co, 
Inc, V National Fair & Exposition 
Ass’n, 121 NE 741, 225 NT 142 
66. Pa—Maddocks v McGann, 12 
Pa Dist 701 
40 C J p 231 note 44 

66. Or—Drake Lumber Co v Lind¬ 
quist, 170 P2d 712, 179 Or 402 

S C —^National Loan & Exchange 
Bank of Columbia v Argo Devel¬ 
opment Go, 139 SE 183, 141 SC 
72 

40 C J p 231 note 49 
Effect of reformation of contract 
Reformation of the contract to 
conform to the oral agieement did 
not constitute a reformation of the 
lien notice, since the contract was 
not part ot, and need not have been 
described in, the lien notice —Col¬ 
lins V Heckart, 270 P 907, 127 Or 
34 

67. Cal —^Davies-Henderson Lumber 
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Co V Gottschalk, 22 P 860, 81 
Cal 641 

40 C J P 231 note 61 

68. Neb—^Way v Cameion, 144 N 
W 172, 94 Neb 708 

69. Ky—Headrick v Waterbury, 
136 SW2d 411, 277 Ky 288 

ND—^Austad v Dreier, 221 NW 1, 
57 ND 224 
40 C J p 231 note 48 

70. Pa—Wolfe v Oxnard, 25 A 806, 
162 Pa 623 

40 C J p 231 note 53 
Claim against married woman gen¬ 
erally see supra S 150 

71. Pa—^Lloyd V Hibbs. 81 Pa 306 
40 C J p 232 note 54 

72. Pa—Wolfe y Oxnard, 25 A. 
806, 152 Pa. 623 

40 C J p 232 note 55 

73. Pa—^Wolfe v Oxnard, supra 
40 C J p 23*2 note 56 

74. Kan—^Hardman Lumber Co. v. 
Blanch, 192 P 743, 107 Kan 469 
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terest of the husband in the property.^® 

Liability created by contract. In the absence of 
statute, the lien claim or statement need not set 
forth the extent and character of the liability cre¬ 
ated by the contract 

Performance of contract. It has been held that, 
in the absence of any statutory requirement, it is 
not necessary that the claim show that claimant has 
performed his contract but there is authority 
tending to the contrary."^® 

b. Terms, Conditions, and Descnption of Con¬ 
tract! 

Unless required by statute, a mechanic's hen claim 
or statement need not set forth the terms or conditions of 
the contract. 

In the absence of any statutory requirement, it is 
not necessary to set forth in a mechanic's hen claim 
or statement the terms or conditions of the con¬ 
tract^® With some variations in particular juris¬ 
dictions, some statutes require the lien claim to 
state the terms, time given, and conditions of claim¬ 
ant's contract with the owner or the contractor, as 


the case may be®® Such a requirement applies 
only to terms and conditions expressly agreed on; 
It does not apply to matters not agreed on,®i or to a 
promise or agreement implied by law.®® 

In some decisions it has been held that it is not 
necessary to state whether or not the contract is in 
writing,®® but it has also been held that, where the 
contract is in writing, that fact should be stated 8^ 
It seems that it is not necessary to state the date of 
the contract 8® At any rate an incorrect statement 
of the date of claimant's contract does not invali¬ 
date the lien where the terms and conditions are 
correctly set forth and are sufficient to identify the 
contract referred to, and no one is misled by the 

error.86 

Sufficiency Under statutes requiring the terms, 
time given, and conditions of the contract to be 
stated, the claim or notice must state these matters 
plainly, unequivocally,®? and correctly®® or it will 
be fatally defective The sufficiency of the claim 
or notice in this respect is to be ascertained by de¬ 
termining whether it substantially complies with 
the statutory requirement.®® 


75. Ma^s —^Katausfcas v Lonstein. 
164 NE 810, 266 Mass 29 

76. Mo —Enrlishire Lumber Co v 
J S Chick Inv Co, 156 SW 904, 
170 Mo App 1 

40 C J p 231 note 89 

77- Cal—Jewell v. McKay, 23 P 
139, 82 Cal 114 

Ga—^Ford v Wilson, USE 569, 86 
Ga 109 
Xn zrew VoeIc 

(1) Under Lien L S 9 subd 4, the 
notice of lien must only state the 
labor performed or materials fur¬ 
nished and the agreed price or val¬ 
ue theiLOf, or materials actually 
manufactured for hut not delivered 
to. the real property and the agreed 
price or value, and it is not neces¬ 
sary, as formerly, to state m addi¬ 
tion the labor to be performed or 
materials to he furnished—Pascual 

V Greenleaf Park Land Co , 157 N E 
144, 245 NY 294—40 CJ p 234 note 
88 

(2) A notice of lien which falsely 
alleged full peiformance did not 
comply with Lien L S ^ subd 4, and 
was void —Copasso v Apfel, 212 N 

Y S 587. 214 App Div 638 

(3) Statement of services or ma- 
teiialc see inlra 9 165 

78- Pa—King v Philadelphia Fust 
Brethren Church, 14 PaDist 265, 
32 PnCo 288 

40 CJ p 231 note 87 
What oonstutntes allefiratloxL of par- 
foimauce 

(1) Allegation of lien that claim¬ 
ant furnished and installed heater 


was allegation of complete perform¬ 
ance of contract—^Eastern & West¬ 
ern Lumber Co v Hendeison, 275 
P 677, 129 Or 102 

(2) Statement in notice of lien 
claim that claimant ceased to labor 
ind furnish materials on certain date 
was not allegation of complete per- 
foimance—Lorenz Co v Gray, 298 
P 222, 136 Or 006, rehearing denied 
and opinion adhered to Lorenz Co v 
Day & Co, 300 P 949, 136 Or 605 

(3) Other statements see 40 CJ 
p 234 note 87 [a] 

79. Pa—Intercoastal Lumber Dis¬ 
tributors V Dexian, 178 A 350, 117 
Pa Super 24 G —Delawaie County 
Supply Co v Scavicchia, Com PI, 
83 Del Co 33—^Plesher v Layton, 
Com PI, 23 West Co LJ 195 
Vt—Baldwin v Spear, 64 A 235, 79 
Vt 43 

40 C J p 232 note 60 [d] 

Xh California 

(1) Under Code CivProc 9 1187, 
It 18 not necessary for lien claim¬ 
ant to stale in claim of lien “the 
terms, time given and conditions of 
hiS contract “—Baird v Ocequeda, 67 
F 2d 1056, 1057, 8 Cal 2d 700 

(2) Formerly the statute required 
a statement of “the terms, time giv¬ 
en and conditions of his contract “— 
Santa Monica Lumber & Mill Go v 
Hege. 51 P 555, 119 Cal 376—40 C 
J p 332 notes 59-63 

(3) “The quoted provision has 
been deleted from the section for 
many years and cases decided under 
the law as it formeily read are not 
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in point"—^Baird v Ocequeda, 67 P 
2d 1055, 1057, 8 Cal 2d 700 

80. Nev—Porteous Decorative Co 
V Fee, 91 P 136, 29 Nev 375 

40 C J p 232 notes 59, 60 

81. Nev—Lonkey v Wells, 16 Nev. 
271 

40 C J p 232 note 62 

82. Wash—Fairhaven Land Co v- 
Jordan, 32 P 729, 5 Wash. 729 

40 C J p 232 note 63 

83. Vt—Baldwin v Spear, 64 A 236, 
79 Vt 43 

84. Pa—O’Kane v Murray, 25 Pa. 
Dist 87, affirmed 97 A 94, 252 Pa 
60 

85. Cal —Pacific Mut Life Ins Co. 
v Fisher, 42 P 154, 109 Cal 666 
—California Powder Works v Blue 
Tent Cons Hydraulic Gold Mines, 
22 P 891, 3 CalUnrepCas 145 

8S. Ill—Hayes v Hammond, 44 N. 

E 422, 162 III 1J3 
40 C J p 232 note 68 
EiroTs as to dates generally see In- 
fia 9 169 

87. Idaho—White v. Mullins, 81 P. 
801. 8 Idaho 434 

40 C J p 233 note 70 

88. Cal—Rohinett v. Brown, 141 P 
368, 167 Cal 735. 

40 C J p 233 not« 71 

89. Cal—McGinty v Morgan, 64 P. 
392, 122 Cal 108 

40 C J p 233 note 72 

BubBtaaitlal ooonracy in the requir-- 
ed statement is essential —Adams & 
Powers Co v Seder, 154 NE 184, 
257 Mass 453—^Pratt & Forrest Go. 
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A general statement of what each party to the 
contract obligates himself to do, without incorporat¬ 
ing all the minutiae and detail of the work to be 
done, IS a sufficient compliance with the statutory 
requirement®® However, the fact that the con¬ 
tract IS with the owner instead of with the contrac¬ 
tor will not excuse a lien claimant from fully and 
accurately stating the terms and conditions of the 
contract in the hen notice filed by him on the ground 
that the owner has knowledge of the terms 

A notice which refers to a copy of the contract 
attached to the notice and made a part thereof in 
which the terms, time given, and conditions are 
stated IS sufficient Fuither, a notice of lien of a 
materialman which refers to the contract between 
the contractor and the owner of the building for 
the times of making payments to the materialman, 
which were to be made at the times when payments 
became due to the contractor, is not invalidated be¬ 
cause it does not repeat the provisions of the prin¬ 
cipal contract on that subject where the principal 
contract has been duly recorded and the terms of 
payment can be ascertained therefrom.®3 A notice 
which in stating the terms of the contract refers 
to the plans and specifications, which are not at¬ 
tached to the notice, is not thereby rendered defec¬ 
tive if It states their substance,®^ although it would 
be otherwise, if their substance were not stated ®5 

c. Annexing Contract or Copy Thereof 

The contract or a copy thereof need not be fkled with 
a mechanic’s lien claim or statement unless such hling 
IS required by statute. 

In the absence of a statutory requirement it is 


not necessary to set forth a copy of the contract 
in a mechanic's lien claim or statement®® Under 
some statutes, however, where claimart had a writ¬ 
ten contract, he must file it or a copy thereof with 
hi3 claim or statement,®'^ and a failure to comply 
with the statute in this respect defeats the lien,®® 
unless such compliance was prevented by the 
wrongful act of the person for whom the work 
was done ®® When the contract was a verbal one, 
the fact that by inadvertence or mistake claimant 
alleged in his affidavit that it was in writing does 
not estop him, m a suit to foreclose the lien, from 
alleging and proving that the contract was in fact a 
verbal one,i nor does it make the verified “account 
of items’* filed to obtain a hen incompetent evi¬ 
dence ® 

The number of days of labor performed or fur¬ 
nished must be stated, under some statutes, in a 
claim for labor alone where theie is an entire con¬ 
tract foi both labor and materials,® but not where 
the contract is for labor only ^ However, where 
It is so provided by statute, no statement shall be 
deemed invalid or insufficient solely by reason of 
any inaccuracy in stating or failing to state the 
number of days* labor performed or furnished, pro¬ 
vided there was no intention to mislead, and the par¬ 
ties entitled to notice of the statement were not in 
fact misled thereby ® 

§ 164. Name, Residence, and Status of Em¬ 
ployer or Contractor 

When required by statute, a mechanic's lien claim or 
statement must plainly state the name of the person by 
whom the claimant was employed, or for whom the labor 
was performed, or to whom the material was furnished 


▼ Stiand Realty Co, 123 NB 771, 
233 Mass 814—40 G J p 233 note 
72 [a] 

Clauns iL^d anffloient 
111—Guaranty Iron & Steel Co v 
Le>d«n, 236 Ill App 191 
Md—Caitrider v l&bergrp 130 A 53, 
148 Md 657 

Nev—Milnex v Shuey, 60 P 2d 604, 
67 Nev 159, modified on othei 
grounds 69 P 2d 771, 57 Nev 159 
40 C J p 233 note 72 [c] 

Tanamce 

Substantial variance between 
statement of lien notice as to terms 
and conditions of contract and ac¬ 
tual contract proved is fatal to lien 
—Schwulst Gerling Co v Frost, 269 
Ill App 218—40 CJ. p 238 note 
72 [b] 

90. Colo—Branham v Nye, 47 P 
402, 9 Colo App 19 
40 C J p 238 note 73 
01. Cal —California Portland Ce¬ 
ment Co V Wentworth Hotel Co, 
118 P. 108, 16 Cal App 693 


Wash—S Savings, Loan & Bldg 
Co v Jones, 87 P 666, 9 Wash 
431 

62. NM—^Ford v Springer Land 
As&'n, 41 P 641, 8 N M 37, affirm¬ 
ed IS set 170, 168 US 513, 42 
LEd 662 

93. Cal —San Diego Lumber Co v 
Wooldredgo, 27 P 431, 90 Gal 574 

94. Wash—Mras v Duff, 39 P. 267, 
11 Wash 36 

95. Wash—Mros v Duff, supra 

96. In Fennsylvania 

(1) Prior to amendment of 1905 it 
was required that the claim set forth 
a copy of the contiact, but thib pro¬ 
vision was omitted when the amend¬ 
ment was made—^Intercoa&tal Lum¬ 
ber Distributors v Derian, 178 A 
350, 117 Pa Super 346—^Kreitner 
Bros, Inc, v Lake Rose Realty Co, 
20 PaDist & Co 498—40 C J p 233 
note 80 [d] 

,(2) Where contract is oral, it is 
obviously impossible to set forth a 
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copy thereof in the lien—Stockdale 

Hardware Co v Knapp, Com PI, 25 

Webt Co L J 4 

97. Minn—Abbott v Nash, 29 NW 
65, 35 Minn 451 

40 C J p 233 note 60 

98. Neb—Barnacle v Hendeison, 60 
NW 882, 42 Neb 169 

9% Neb—McCormick v Lawton, 8 
Neb 449 

1. Neb—Barnacle v Henderson, 60 
NW 382, 42 Neb 169 

2. Neb—^Barnacle v Henderson, su¬ 
pra 

3. Mass—^Martin v Stewart, 90 N. 
E 587, 204 Mass 122. 

40 G J p 288 note 48 

4. Mass—Martin v. Stewart, 95 N 
E 212, 208 Mass 683—^Patrick v 
Smith, 120 Mass 610 

5. Mass—^Devine v. Clark, 84 NE 
309, 198 Mass 66 
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In the absence of statutory requirement it is not 
necessary for a mechanic’s hen claim or notice to 
state the name of the person with whom the con¬ 
tract was made® or by whom the claim is owing 
However, it is generally required by statutes, vary¬ 
ing somewhat in language, that the claim or state¬ 
ment shall state the name of the person by whom 
claimant was employed, or for whom the labor was 
performed, or to whom the material was furnished 
or, if claimant is a contractor or subcontractor, the 
person with whom his contract was made,® and a 
failure to comply with this requirement defeats the 
hen,® unless the failure is waived^® or cured 
Under some statutes the claim or notice must show 
from whom the account is due A contractor, 
however, need be named only when the contract 
was made with a builder distinct from the owner of 
the building Where the name of the contractor 
is unknown, that fact should be stated as an excuse 
for not naming him 


Sufficiency The claim, notice, or statement must 
plainly designate the person to whom the materials 
were furnished, by whom claimant was employed, 
or with whom the contract was made,^® and a mere¬ 
ly incidental mention of the name of the contractor 
is not sufficient but, if it is a necessary inference 
from the language used in the claim that the ma¬ 
terial was furnished to, or claimant was employed 
by, a person named therein, although this fact may 
not be directly stated, the claim is sufficient 
Some couits have held that it is not necessary that 
the claim should show that the person with whom 
claimant contracted or to whom he furnished ma¬ 
terial, etc, stood in such a relation to the owner 
that he could bind the property,^® or at least that a 
failure to do so is not fatal but other courts 
have also held that it is essential for the claim to 
show that the person to whom the materials were 
furnished, when other than the owner, sustained 
some contractual relation with the owner, ^0 al¬ 
though they hold it sufficient to designate such per- 


6. Mass—Brosnan v Trulson, 41 N 
S G60, 164 Maas 410 

7. Ind—Cline v Indianapolis Mor¬ 
tar & Fuel Co, 117 NE 609, 66 
IndApp 383, disapproving Wind¬ 
fall Natural Gas, Mining & Oil Co 
V noe, 86 NH 722, 42 IndApp 
278 

8. Cal —Shafer v Los Serranos Co , 
17 P 2d 1036. 128 Cal App 367, fol¬ 
lowed in Gonzales v Los Serianos 
Co , 17 P 2d 1038, 128 Cal App 780 

Fla—Myers v Hatkins, 136 So 382, 
103 Fla B77 

Idaho —^Riggen v Perkins, 246 P 
962, 43 Idaho 391 

Eon—Badger Lumber & Coal Go v 
Schmidt, 261 P 196, 122 Kan 48 

La—Julius Aaron & Son v Eeyser, 
2 La App 649 

NT—^Lichtenstein v Grossman 
Const Corporation, 225 N Y S 118, 
221 AppDiv 527, modified on oth¬ 
er grounds 1G2 NE 292, 248 NY 
390—Cohn v Gerah Realty Corpo¬ 
ration, 242 NTS 671. 137 Misc 
215, afilrmod 250 NTS 830, 233 
AppDiv 796—J Adelman, Inc, v. 
Church Extension Committee of 
I li slivtery of New York, 241 NT 
S 197, 136 Misc 810 

Ox —J *otter v Davidson, 21 P 2d 786, 
113 Or 101 

Pn —Fliimilton v Means, 38 A 2d 628, 
153 Pa Supet 345—^Moscr v Loep- 
cr, 8 I'.iDist & Co 651, 22 Sch 
Leg 111 < 306—Connolly v Fierman, 
8 & Co 92, 24 LuzLcg 

Uig 78—McAdoo v Schultz, Com 
PI, 25 Erie Co 112 

40 C J p 231 note 91 

Neimr*, addxess, and status of claim¬ 
ant SCO supra ^ 156 

9. X'a—^Hamilton v. Means, 38 A 


2d 628, 165 Pa Super 245—^Moser v 
Loeper, 8 Pa Diet & Co 651, 22 
Sch Leg Rec 806 
40 C J p 235 notes 91, 92 

10 . NT—McBride v. Crawford, 1 
ED Smith 658 

40 C J p 235 note 93 
Waiver of error or defects in claim 
or statement generally see infra 
S 169. 

11. Fa —^McCay’s Appeal, 37 Pa 125 
40 C J p 235 note 94 

Alder by allegatloiui of petition to 
enforce 

Lien statement's failure to desig¬ 
nate contx actor is not aided by alle¬ 
gations of subcontractoi's petition 
to enforce lien—Badger Lumber & 
Coal Co V Schmidt. 251 P 196, 122 
Kan 48 

12. RI —^Marom v Junty, 68 A 460, 
26 RI. 109 

13. Kan—^Brown v Walker, 164 P. 
1092, 100 Kan 642, 645 

40 C J p 235 note 97 
Name of owner generally see supra 
S 162 

14. Colo—Denver Hardware Co v. 
Croke, 36 P 624, 4 Colo App 530 

15. Ill —Sawyer Goodman Go. v. 
Neagle, 110 lUApp 178 

40 C J p 236 note 2 
Statements held eufflolent 
Ill—B Gypsum Co v Randall, 
21 NE2d 327, 300 Ill App 610 
Mo—Lee & Boutell Co v C A 
Brockett Cement Co, 106 SW2d 
451, 341 Mo 95 

NT—Mayer v Delson Holding Cor- 
poxation, 247 NTS 346, 139 Misc 
410, allirmed 252 NTS. 980, 234 
App Div 671 


Or—Winters v E^lls Lumber Co, 
31 P 2d 177, 146 Or 692 
Pa—^Moss & Blakeley Plumbing Co 
V Schauer, 28 A 2d 323, 150 Pa 
Super 818—^Intercoastal Lumber 
Distributors v Denan, 178 A 350, 
117 Pa Super 246 
40 C J. P 235 note 2 [c] 

16. Kan—Chicago Lumber & Coal 
Co V Washington, 103 P 80, 80 
Kan 613 

40 C J p 285 note 8 

17. NT—^Lichtenstein v Grossman 
Const Corporation. 225 NTS 118, 
221 AppDiv 627, modified on othei 
grounds 162 NE 292, 248 NT 
390 

40 C J p 235 note 4 
xrama in caption of claim 

(1) Failure to affix to mechanic's 
lien statoment caption milking ong- 
inal contractor pazty to proceeding 
does not invalidate statement—lan- 
notti V Kalmbacher, 166 A 866, 4 
WWHarr Del, 600 

(2) Mechanic’s lien claim was not 
insufficient on ground that claim did 
not disclose identity of contractoi, 
where contractor's name was set out 
in caption of claim, since caption 
and body of claim would be read 
together —Intercoastal Lumber Dis¬ 
tributors v Denan, 178 A 360, 117 
Pa Super 246 

18. Cal —^Davies-Henderson Lumber 
Co V Gottschalk, 22 P. 860, 81 Cal 
641 

40 C J p 285 note 6. 

19. NT—^Darrow v. Morgan, 66 N 
T 333 

80. Kan—Chicago Lumber & Coal 
Co v Washington, 103 P. 80, 80 
Kan 613. 
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son as “contractor,”21 without further stating his 
capacity or relation to the owner by the word “ong- 
ind” or other descriptive addition 22 

Literal exactness and rigid adherence to precise 
form are not required 23 As a rule a mistake in 
the statement as to the name of the person with 
whom claimant contracted or by whom he was em¬ 
ployed,24 or a misconception or misdescription of 
the status of such person, or of his true relation to 
the owner,25 will not defeat the lien, where there 
was no intention to deceive and no one has been 
misled to his detriment, but it is otherwise when 
the mistake is of such a character as to be clearly 
misleading ,25 and it has been held that, under a 
statute requiring that a notice of lien on moneys 
due to a contractor shall state the amount of the 
hen, and from whom it is due to claimant, a no¬ 
tice which states that the amount claimed is due by 
a contractor under a contract made with his agent, 
when the fact is that the alleged agent was a sub¬ 
contractor, and not an agent, and that the money is 
due from him, and not from the contractor, is in¬ 
sufficient 27 

Where there are several co-contractors, a claim 
or notice naming one only may be sufficient ,2® if 
a firm is the contractor, a notice naming as contrac¬ 
tor only the individual partner with whom claimant 
dealt IS not fatally defective ,22 and a claim cor¬ 
rectly naming a subcontractor is not vitiated be¬ 
cause it also names the contractor 20 While it has 


been held generally that a statement that the ma¬ 
terials were furnished at the instance of the owner 
and the contractor is fatally defective where it sub¬ 
sequently appears that they were furnished by con¬ 
tract with the contractor alone,21 the contrary has 
been held under the circumstances of some cases.32 

Where under the statute a building contract is 
void because unrecorded, or because not containing 
proper provisions as to the payment of installments, 
and the labor and materials are deemed to have 
been done and furnished at the instance of the 
owner, it is immaterial whether the claim mentions 
the name of the owner or of the contractor 23 

§ 165. Services or Materials and Charge 
Therefor 
a. In general 

b Use or furnishing for use 
c Time of rendering or furnishing 
d Value or price 
e Particularity and itemization 

a. In General 

When required by statute, the lien claim or statement 
must set forth the nature and amount of the labor per¬ 
formed or materials furnished for which the hen Is 
claimed. 

Except in a few jurisdictions,34 it is generally re¬ 
quired that the claim, notice, or statement set forth 
the nature and amount of the labor performed or 
materials furnished for which the hen is claimed,2® 


21 Kan—Brown v Walker, 164 P 
1092, 100 Kan 512, rehearing de¬ 
nied 166 P 873, 101 Kan 293 

22. Kan—Brown v. Walker, supra 
40 C.J p 235 note 9 

23. Gal—Prince v Hill, 119 P 678, 
170 Cal 192 

24. Cal -Corpus JUns quoted in 
Hammond Lumber Co v Riuhaid- 
Bon, 270 P 751, 762, 94 Cal App 
119 

Minn—W T Bailey Lumber Co v 
Elks' Bldg Corporation, 208 NW 
198, 167 Minn 5 
40 C J P 236 note 12 
Olaunant ambled by owner 
Where lienor in his statement of 
lien and bill to enforce lien alleged 
that labor and mateiials were fur¬ 
nished pursuant to contract with 
individual contractor, and that lien 
was claimed on land and building 
of which company was owner, but 
evidence showed that individual was 
not contractor, but that labor and 
materials were furnished directly 
to company owning premises, and 
lienor was misled by olllcez of com¬ 
pany into believing that he had con¬ 
tracted with ' individual, company 


was estopped to take advantage of 
lienor's mistake, and giantee of 
company was in no better position 
—Pinte V Will Inv Co, 228 NW 
777, 249 Mich 230 

25. Conn—^Pierce, Butler & Pierce 
Mfg Corpoiation v Enders, 171 
A 169, 118 Conn 610 
40 C J p 236 note 13 
Errois and defects generally see 
infia S 169 

20L B1 —Sawyer Goodman Co. v. 

Neagle, 110 Ill App 178 
40 CJ p 236 note 14 

27. NT —Fiske v Rogers, 18 NT S 
191, 60 N Y Super 418 

28. Cal —^Davis v. Livingston, 29 
Cal 283 

Wash—Ellis-Mylroie Lumber Co v 
Bratt, 206 P 398, 119 Wash 142 

29. Mich—David Lupton's Sons Co 
v Berghoff Printing Co, 229 NW 
810, 249 Mich 465 

40 CJ p 236 note 17. 

30u Mo—^Hydraulic Press Brick Co 
V McTaggait, 76 Mo App 347 

3L Ky —Tischendorf-Chreste Lum¬ 
ber Co V Hegan, 119 SW 163, 134 
Hi' 1. 


32. Cal —Reed v Norton, 26 P 767, 
90 Cal 590, reheard 27 P. 426, 90 
Cal 590 

40 CJ p 236 note 20 

33. Cal—McClain v Hutton. 63 P 
182, 131 Cal 132, motion gzanted 
63 P 622, 131 Cal 132 

40 C J p 237 note 24 

34. Or—Drake v Riley, 9 P 2d 130, 
139 Or 172—Paget v Peteia, 286 
P 983, 133 Or 608, rehearing de¬ 
nied 289 P 1119, 133 Or 608— 
Eastern & Western Lumber Co v 
Henderson, 275 P 677, 129 Or 102 

40 C J p 237 note 25 

36. Fla—^Rieck & Fleece v Cuzmilf, 
190 So 8, 138 Fla 742—Goldsmith 
V. Orange Belt Securities Co , 166 
So 3, 116 Fla 6S3—^Velazquez v 
Suarez, 153 So 708, 113 Fla 856 

Ind—^Nash Engineering Co v Mar- 
oy Realty Corporation, 64 NE.2d 
263. 222 Ind 396 

Mo—Mansfield Lumber Co ▼ John¬ 
son, App , 91 S W 2d 239 

NT—^Pascual v Qreenleaf Park 
Land Co, 157 NB 144, 245 NT 
294, followed in Goldberger-Raa- 
bin. Inc, V 74 Second Ave Corp, 
234 Nt’S. 802, 226 AppDiv. 787. 
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.although this has been held to be necessary only 
when claimant contracted with the contractor and 
not when his contract was directly with the owner 
or his agent 36 What the work or materials were 
for which the hen is claimed must appear on the 
face of the claim, statement, notice, or account, 
without resort to extrinsic evidence,^® but, where 
this appears with reasonable ceitainty and preci¬ 
sion, the statement is sufficient,36 and m determin¬ 
ing whether the claim or statement imparts the re¬ 
quired information, in terms which cannot be mis¬ 
understood, concerning the nature or kind of labor 
or material furnished, all the papers constituting 
It, including the affidavit, the claim or statement 
proper, and an exhibit, bill of particulars, or other 
paper referred to therein and attached thereto, may 
be considered together.^0 

The statement should so describe the labor and 
materials as fairly to apprise the owner of what 
he is charged with,6i enable him to deteimine the 


bona fides and reasonableness of the contract,^ 3 
and advise those who may have a legal interest in 
the subject as to the character and extent of the 
demand on which the claim to a lien is based ^3 
In the case of materials, the statement must be such 
as fairly to apprise the owner^^ and the public^s 
of the nature and kind of the materials, and it has 
been held in some cases tliat the statement should 
be sufficient to enable one not a party to the con¬ 
tract to identify the things for which the lien is 
claimed^® A statement merely reciting the kinds 
of materials furnished is to be distinguished from 
an itemized statement 

The description of the work done or materials 
furnished must be as accurate as the circumstances 
will permit,13 but precise accuracy as to the 
amount of material furnished is not essential to the 
validity of the statement While a hen cannot be 
enforced for labor or material not embraced in the 
statement of claim, as considered infra § 172, the 


reversed on other errounds 169 NE 
405, 952 NY 336—Lawrence v 
Herkimer County, 263 NTS 710, 
239 AppDiv 754—Preiser v 
Schinc. 224 NTS 890, 221 App 
Div 878, afflrmed 161 NE 191, 247 
NY 691 

Pa—Rice V Cornelius, 48 PaDiSt & 
Co 86—Del xware County Supply 
Co V Scavicchia, Com PI, 83 Del 
Co 35—McAdoo v Schultz, Com 
PI, 25 Erie Co 112—Ilasslcr v 
Com PI, 34 Berks Co L J 
103, 65 York Leg Rec 199—Ray¬ 
mond V Bxookside Distilling Prod¬ 
ucts Corporation, Com PI, 44 Lack 
Jur 181—Silvcrt v Leonards, Com 
PI, 54 MonIgCo 422 
40 CJ p 237 note 26 

Kahor to he perfonaed 

(1) In absence of statutory re¬ 
quirement, it 13 not necessary or 
pioper to include in notice of lien 
any statement as to labor to be per¬ 
formed or materials to be fuinished 
—^Pascual V Greenleof Park Land 
Co, 167 NE 144, 245 NT 294— 
Lehigh Structural Steel Co v Nyack 
Kennel Club, 11 N Y S 2d 665, 256 
AppDiv 717, motion denied 22 N 
E2d 872, 281 NY 677, and 25 N E 
2d 111, 282 NY 586, affirmed 28 N 
E2d 29, 283 NY 617—B & F Con- 
ciftc Co V Colton Realty Corpora¬ 
tion. 17 N Y S 2d 693 

(2) Statements m notices of ma¬ 
terialman's lien that agreed price 
and value of material were slated 
sum related solely to value of ma¬ 
terial actually fuinished, not value 
of both such mateiial and material 
tn be furnished, when read in light 
of all statements therein, including i 
one that amount unpaid lor "mate- 
zial to be fuiui&hcd" was undeter-' 


mined —^Lehigh Structural Steel Co 
V Nyack Kennel Club, supra 
Za California 

(1) Under Code CivPioc § 1187, 
notice of lien must state the kind of 
wozk done or materialb furnished — 
Shafer v Los Serranos Co, 17 P 2d 
1036, 128 Cal App 357, followed in 
Gonzales v Los Serranos Co, 17 P 
2d 1038, 128 Cal App 780—^Noilon v 
Bedell Engineering Co, 264 P. 811, 88 
Cal App 777 

(2) Under pxior statutes, It was 
not necessary to state in the no¬ 
tice of lien the kind of work done or 
malezials fuinished—McClain v 
Hutton, 63 P 182, 131 Cal 133, mo¬ 
tion granted 63 F 622, 131 Cal 133— 
Davis V Livingston, 29 Cal 283 

36. Pa—^Harnish v Hen, 98 Pa 6 
40 C J p 237 note 27 

37. Mo—^Dwyer Brick Woiks v 
Flanagan, 87 Mo App 340, distin¬ 
guished Henry v PliLt, 84 Mo 237 

Statemeats lield Insufflo-ont 
Mo—Mansfield Lumber Co v John¬ 
son. App, 91 SW2d 239 
NT—B & F Conciete Co v Colton 
Realty Corporation, 17 N Y S 3d 
693 

40 C J p 237 note 28 [a] 

38. Mo —Dwyer Brick Works ▼ 
Flanagan, 87 Mo App 340 

39. N Y —Ogden v Alexander, 36 N 
E 638, 140 NY 356 

40 C J P 237 note 30 
Statements held sufflolent 
Cal—^Winship v Holden, 265 P 572, 
90 Cal App 71 

Mo —^Leach v Bopp, 12 S W 2d 513, 
223 Mo App 264—H B McCray 
Lumber Co y Standard Const Co, 
App, 286 SW 104 
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N Y —Goldberger-Raabin, Inc v 74 
Second Ave Corporation, 169 NE 
405, 252 N Y 336—Fuller v Knapp. 
263 NTS C89, H6 Mibc 654—Far- 
abella v Porter, 225 NYS 417, 
130 Misc 680 

Pa—^Frey v Snyder, 6 Pa Diet & Co 
681, 11 Lehigh CoLJ 177—Flesh- 
er V Layton, Com PI, 23 West Co 
LJ 195 

Wash—Ameiican Plumbing & Steam 
Supply Co V Alavekiu, 282 P 917, 
164 Wash 436 

40 C J p 237 note 30 [a] 

40. Mo—^Holland v Cunlilf, 69 B 
W 737, 96 Mo App 67 

40 CJ p 237 note 31 

41. Wash—Tacoma Lumber & Mfg 
Co V. Kennedy, 30 P 79, 4 Wash 
305 

42. Wash—Warren v. Quade, 29 P 
827, 8 Wash 750 

43. NT—Toop V Smith. 73 NE 

1113, 181 N Y 283, reargument de¬ 
nied 74 NE 1126, 182 NY 609 

44. Mo—^Leach v Bopp, 12 SW2d 
512, 233 Mo App 254 

40 C J p 238 note 35 

45. Mo—Leach v Bopp, supra 

40 C J p 238 note 36 

Wyo—Decker v Hopper, 138 P 
179, 23 Wyo 237, Ann Cas 1916D 
1041, reheard 147 P 1085, 23 Wyo 
209, Ann Cos 1918B 85 

47. Or—St Johns Lumber Co v 
Pntz, 146 P 483, 76 Or 286 

48. Pa —^McCloy v Gtoldbloom, 2 
PaDist & Co 428 

42. Conn—Halsted & Harmount Co 
V, Arick, 66 A. 628, 76 Conn 382 
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statement is not insufficient because it does not in¬ 
clude all the labor performed or material furnished 
by claimant, where the labor or material omitted 
has been paid for and no hen is claimed therefor.50 

b. Use or Fnmishing for Use 

When required by statute, the lien claim or statement 
must state that the materials were furnished for the pur¬ 
pose of being used, or were used, in the building on 
which the lien is claimed 

While a lien for materials is not defeated by the 
failure of the statement to set forth in express 
terms that the materials were furnished by claim¬ 
ant,®^ It is defeated where the notice or statement 
does not show in any way that any of the materials 
were furnished or supplied,and a claim averring 
that some of the materials were not delivered, after 
they were manufactured, by reason of a notice by 
the owner preventing delivery, is defective in re¬ 
spect of such materials unless it also avers that 
the materials were entirely completed prior to the 
notice given by the owner®® 

Under some statutes it must be slated in sub¬ 
stance that the materials were furnished for the 
purpose of being used in the building on which the 
hen IS claimed,®^ and the failure of the hen claim 
to state the necessary facts in this respect is not 
cured by verdict on testimony showing the neces¬ 
sary facts to have actually existed ®® Under other 
statutes, such a statement is not necessary ®® Un¬ 
der some statutes it must be stated that the ma¬ 
terials actually went into or were used in the build- 
ing,®7 while under other statutes such statement is 
unnecessary,®® 

One or more siructurcs Where several buildings 
are erected under the same contract for the same 


owner, a claim or notice which does not specify the 
particular building for which the materials were 
furnished®® or in which they were used®® is not 
fatally defective 

Materials furnished for an addition to a dwelling 
house with which it is to be occupied, and through 
which is the only means of access, are properly 
described as furnished for the dwelling house ;®i 
but the rule is otherwise where the structure for 
which the materials were furnished is not an in¬ 
tegral part of the dwelling house and was not 
erected under the same contract ®2 

A claim for extra labor is insufficient where it 
does not show that it is for work performed on the 
structure in question®® 

c. Time of Eendering or Fumishing 

A mechanic's lien claim or statement need not state 
the time of doing the work or furnishing the materials 
unless such a statement is required by statute. 

In the absence of any statutory requirement it 
has been held not necessary to the validity of a 
mechanic’s lien claim that it should state the time 
of doing the work or furnishing tlic materials,®4 or 
at least that it is not necessary to make any state¬ 
ment in respect of time other than one sufficient to 
show that the claim was filed within the period 
allowed by statute therefor,®® although it is the 
better practice to give in the account the dates on 
which the items were done or furnished.®® 

Generally, however, it is required by statute that 
the claim or statement shall show the time when the 
woik was done or the materials furnished for which 
the hen is claimed ®'^ In order to comply with the 
statutoiy requirement all that is necessary is such 


60. Mass—Sexton v ‘Weaver. 6 N 
E 367, 141 Mass 273 

40 C J p 238 note 42. 

51. Colo—Sickman v Wollett, 71 P 
1107, 31 Colo 68 

62. NY—Riley v Durfey, 130 NT 
S 297, 115 AppDiv 583 

53. Pa—Roxnbezger v Baitos, 28 
PaDist 163 

6t Utah—Morrison v Willard, 63 
P 832, 17 Utah 306, 70 Am S R 
781 

40 CJ p 238 note 49 

Btatements held Boffloient 

Pa—Intercoaslal Lumber Distiibu- 
tors V Derian, 178 A 350, 117 Pa 
Super 246 

40 C J p 238 note 49 [a] 

56. Mo—Fathman & Miller Plan¬ 
ing Mill Go V Ritter, 33 Mo App 
404 

66. Ala—Cook v Rome Bnck Co, 
18 So 918, 98 Ala 409. 


Cal—^Neihaiie v Morgan, 45 P 265, 
5 Cal Unrep Cas 391 

67. WashT—^Alei chant v Humes- 
ton, 7 P 903, 2 WashT 433 

40 C J p 238 note 52 

58. Ala—^Powers v Grayson, 109 
So 164, 215 Ala J3 

40 C J p 238 note 53 

59. Wash—^Wheeler v Ralph, 30 P 
709, 4 Wash 617 

60. NT—^White v Livingston, 75 
NTS 466, 69 AppDiv 361. affirm¬ 
ed 66 N E 1118, 171 NY 538 

Apportionment between buildings 
see supra 1 155 

61. HI—Petrosinelli v Pisani, 68 
A 368 

62. Fa—Miller v Heath, 22 Pa Su¬ 
per 313 

63. Or—^Hoskins v Powder Land & 
Irrigation Co, 176 P 124, 90 Or 
217 

64. Or —Corpus Jnns quoted la. 
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Paget V Peters, 286 P 983, 985, 
333 Or 608, rehearing denied 289 
P 1119, 113 Or 608 
40 CJ p 239 note GO 

65. Mo—Powers, Boyd, Coznice & 
Roohng Co V Muir, 123 SW 490, 
146 Mo App 36 

40 C J p 239 note 61 
Filing of claim within statutory pe¬ 
riod 

Generally see supra 89 139-144 
Statement as to see supra § 159. 

66. Neh—Noll v Kenneally, 66 N. 
W 723, 37 Neb 879 

40 C T p 239 note 62 

67. U S —In re Rose, D C Tex , 22 
FSupp 988 

Pa—^Hamilton v Means, 38 A 2d 
528, 155 PaSupei 246—Raymond 
y Brookside Distilling Products 
Corporation, Com Pi, 44 LackJUr 
181—Schwartz v Stefan, Com PI, 
94 PittsbLegJ 83 
40 C J. p 239 note 63 
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certainty as will enable those interested to discover 
during what period the materials were delivered 
or the work done so as to individuate the transac¬ 
tion.®* The use of the expressions “on or about” 
a specified date has been held not to render the 
statement insufficient The exact language of 
the statute need not be followed if it otherwise ap¬ 
pears that the materials were furnished at the time 
stated The use of figures in stating months and 
days has been upheld It is sufficient if the re¬ 
quired statement is made in an exhibit'^* or in an 
Itemized account filed with the sworn statement and 
claim of hen 

Where it appears that claimant is asserting a 
hen for mateiials only, any reference in his claim 
or notice to the time of performance of items of 
work may be ignored as surplusage 

Tide omission of the year, the months and days 
being stated, is fatal under a statute requiring the 
claim to state the time when the materials were 
furnished or the work done,^® but not under a 
statute requiring merely “a just and true ac¬ 
count”*^® Where the year is stated only at the 
head of the account but the paper itself shows that 
such year refers to the days and months placed op¬ 
posite the items, it is sufficientLikewise, the 
omission of the year in connection with part of 
the Items of an account is not fatal where the year 
may be ascertained by reference to other items 
in the account*^8 or to an averment in the hen state¬ 
ment proper.^® 


Errors and defects In some jurisdictions where 
the statutes are strictly construed it has been held 
that a false statement of the time is fatal to the 
hen 8® More frequently, however, it has been held 
that mere inaccuracy in fixing the time will not de¬ 
feat the hen where the statement was filed within 
the statutory period after the furnishing of the last 
Item, and no one was prejudiced An obvious er¬ 
ror in stating an impossible date is not fatal where 
the true date may be ascertained®* by construc¬ 
tion®® or from other parts of the hen papers.®^ 

d. Value or Price 

When required by statute, a hen notice, claim, or 
statement must state the agreed price or value of the 
labor performed or materials furnished 

A hen claim for services should show the value 
of the services rendered under an express or im¬ 
plied contract®® A hen cannot be sustained as a 
claim for work actually performed, independent of 
the contract, wjiere there is no statement of the 
value of such work,®® but the value of the labor 
performed or material furnished under contract 
need not be stated where the contract price is stat¬ 
ed,®'^ and in some jurisdictions it has been held 
generally that it is not necessary for the hen paper 
to state the reasonable value of the materials fur¬ 
nished.®® 

Some statutes expressly require the notice of hen 
to state the agreed price or value of the labor per¬ 
formed or materials furnished,®® or of materials 


68. N’T—^Hurley v Tucker, 113 N 
TS 980, 128 AppDiv 580, affirm¬ 
ed 92 N E 1087, 198 NY 531 

40 C J p 230 note G1 

Statementc held sufficient 

Del—Pittman-Tleigei Co v Paikin- 
son, ISO A 64*5, 7 WWHjri 105 

N T —Cleg Co V Henry Moss & Co, 
61 NY S 2d 09 

40 C J p 230 note 64 [a] 

69. Ill—^Kendall v Fader, 99 111 
App 104, alliimed 66 N K 318. 199 
Ill 291 

10 C J p 239 note 65 

70. Minn—St Paul & M Pressed 
Buck Co V Stout, 47 NW 971, 
45 Minn 327 

71- 111—Soig V Crandall, 84 NB 
181, 231 III 79 

Tox—Compton v Jennings Lumber 
Co, Civ App, 266 SW 669 

72- Wash—Johnston v Harrington, 
‘il V 316, 5 Wash 73 

73- Nth—Gjrlichs v Donnelly, 60 
N W 3J'J, 42 Neb 67. 

74. NY—Barrett v Schaefer. 140 
NTS 1056, 162 AppDiv 62, a£- 
lirmed 112 NB 1061, 217 NY 722 


75. Pa—Rehxer v Zeiglcr, 3 Watts 
& S 258 

40 C J p 240 note 72 

76;. Mo—Oole v Baizon, 8 Mo App 
509 

W Va —C Houbton Lumber Co v 
Wetzel & T II Co, 73 S B 78C. 69 
WVa 682 

77. Ill —Blanchard v Pried, 44 N B 
880, 162 III 162 

40 C J p 210 note 71 

78L WVa—Huntington Plumbing & 
Supply Co V McGuffln, 83 SB 194, 
75 WVa 78, followed in Pitts¬ 
burgh Steel Products Co v Hunt¬ 
ington Masonic Temple Ass’n, 94 
SB 127, 81 WVa 222 

79. Mont—^MoAboy v Junk, 216 P 
nil, 68 Mont 108 

80. Ill—May, Purington & Bonner 
Brick Co V Geneial Bngineenng 
Oo, 76 Ill App 380, affirmed 64 N 
B 638, 180 111 535 

81. Fla—^Florida New Deal Co v 
Crane Co, 194 So 865, 112 Fla 471 

N Y —^Zielinski v Hilton, 236 N Y S 
182, 134 Misc 303—^Farabella v 
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Porter, 226 NYS 417, 130 Misc 
680 

40 C J p 240 note 79. 

88. Pa—^Hillary v. Pollock, 18 Pa 
186 

83. NY —Schwartz v Lewis, 123 N 
YS 319, 138 AppDiv 666 

84. Iowa—Dangs v Bezg, 48 NW 
90, 82 Iowa 350 

85. Pa—Dennett v Fredeiick R 
Geiry Co. 117 A 345. 273 Pa 585 

as. Pa—Dyer v Wallace, 107 A. 
754, 264 Pa 169 

87. Cal—Bzmgham v Knox, 69 P. 
193. 127 Cal 40 

40 C J p 240 note 86. 

88. Mo —McDonnell y Nicholson, 67 
Mo App 408 

89. NY—^Pascual v Greenleaf Paik 
Land Co, 157 NB 144, 245 NY 
294, leversed on other giounds 169 
NB 405, 252 NY 336—Biescia 
Const Co V Walart Const Co, 291 
NTS 960, 249 AppDiv 151, af¬ 
firmed 8 NE2d 380, 273 NT 648— 
Brescia Const Co y Walart 
Const Co. 264 NTS 862. 238 App 
Div 360—Charles S Utterson, Inc, 
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actually manufactured for, but not delivered to, the 
real property,®® and a failure to comply therewith 
IS fatal to the lien 

The omission of the dollar mark opposite figures 
showing the value or price of the work or material 
will not defeat the hen where it clearly appears 
that the figures represent dollars and cents 

e. Farticularity and Itemization 

(1) In general 

(2) Contract for gross sum generally, 

extras 

(3) Measurement and computation 

(4) Time 

(5) Price or value and credits 

(6) Trade terms and abbreviations 

(7) Inclusion of nonlienable items 

(1) In General 

A mechanic's lien claim or statement must contain 
an Itemized account when itemization la required by stat¬ 
ute, but substantial compliance with the statute ordi¬ 
narily IS sufficient. 


In some jurisdictions it is necessaiy that the 
claim or statement should contain an itemized ac¬ 
count of the work done and materials furnished,®® 
at least where claimant is a subcontractor ®'* In 
other jurisdictions in some of which the statutory 
provisions are substantially the same or very simi¬ 
lar, an Itemized account is not necessary,®® al¬ 
though even in such jurisdictions it is bcttei practice 
to state in the notice of lien a paiticular description 
of the labor and material used in the construction 
of the building on which the lien was claimed®® 

Combination or separation of labor and material 
claims Whether the claim is for work or materi- 
^ als must be shown ®'^ Qaims for both labor and 
material xirdinarily must be stated as separate 
items,®® unless furnished under an entire contract 
for a gross sum,®® but in some jurisdictions they 
may be combined in one item i 

Separate contracts. Where a claimant combines 
claims due on separate contracts m one hen state¬ 
ment, and asserts a claim in a lump sum without 
> specifying the particular amount due under each. 


v*Snyder, 231 NTS 110, 224 App 
Div 471—Preiser v Schine, 224 N 
TS 890, 221 AppDiv 878, aOnrm- 
ed 161 NE 194, 217 NT 591 

40 C J p 240 note 88 

Statements beld snlllcieiit 

NY—Goldlieiger-Raahm, Inc, ▼ 74 
Second Ave Corporation, 169 NE 
405, 252 NT 336 

40 C J p 240 note 88 [e]. 

90l NT—Rapid Fireproof Door Co 
V Largo Corporation, 154 NE 
531, 243 NT 482, motion denied 
1'54 NE 898, 244 NT 663 

40 G J p 240 note 89 

91. NT—^Flaum v PicsLrreto, 133 
NE 739, 226 NT 468 

40 G J p 240 note 90 

98. Ill—Botto V. Ringwald, 60 Ill 
App 415 

Mmn—Smith v Headley, 23 NW 
560, 33 Minn 384 

93. Mo—^B\ihler v Gohman & Le¬ 
vine Gonst Go, 142 S W 2d 482, 
846 Mo 588—Schroeter Bros 

Hardware Go v Cioatian "Sokol” 
Gymnastic Ass'n, 58 SW2d 996, 
332 Mo 440—^Major v MeVey, App, 
128 S W 2d 347—Rust Sash & Door 
Co V Bryant, App, 124 S W 2d 
544, transferred, see Rust Sash & 
Door Co V Gate City Bldg Coi- 
poration. 114 S W 2d 1023, 342 Mo 
206 

N.Y—In re Sperry, 6 NTS 2d 249, 
254 App Div 819 

Pa—^Frank J Hagerty Mantel Co v 
Bolibruch, 96 Pa Super 544—Ray¬ 
mond V Brookside Distilling Prod¬ 
ucts Corporation, Com PI, 44 Lack 


Jur 181—Schwartz v Stefan, Com 
PI, 94 PittsbLegJ 33 
Tex—Lewis v Phillips, 114 SW2d 
864, 131 Tex 313—Royal Indemni¬ 
ty Co v American District Steam 
Co. Civ App. 88 SW2d 1091, er¬ 
ror dismissed 
40 C J p 211 note 93 
Itemized account or bill of paitic- 
ulaxs in proceedings to enforce lien 
see infra S 294 
Object 

(1) Itemization is required so that 
debtor and other creditors may de¬ 
termine from inspection of xecorded 
account for what lien is claimed, 
whether for woik and labor, and if 
so, nature of it, when perfoimcd, 
and at what price, or mateuals, and 
if E) 0 , the kind, quality, and puce, 
and when furnished, or both labor 
and mateuals, and if so, the kind, 
quality, and puce of each and when 
pei formed or fuimshed 

Tex—CoipuB Jtiris cited in. iEtna 
Casualty & Surety Co v Hawn 
Lumber Co, 97 S W 2d 4G0. 462, 127 
Tex 296 

WVa—Giant v Cumberland Val¬ 
ley Cement Co, 62 S E 36, 68 W 
Va 163 

(2) Other statements of object of 
statute see 40 C J p 241 note 93 [b] 
dalm. not fatally defective 

Okl—Spurrier Lumber Co v Mont¬ 
gomery, 24 P 2d 1006, 165 Okl 67— 
Key Y Hill, 219 P 308, 93 Okl 
64 

94. Okl —Spurrier Lumber Co v 
Montgomery, 24 P 2d 1005, 165 Okl 
67 

Pa—^Duplex Electric Co v Simons, 

703 


Brittain & English, 156 A 617, 102 
Pa Super 97—Johnson Sex vice Co 
V Fayette Title & Trust Bldg, 96 
Pa Super 63'5—Currie v Koehler, 
90 Pa Super 197—^Rice v Corne¬ 
lius. 48 PaDist &Co 86—Philadel¬ 
phia Const Co V DeCaro, Com. 
PI, 83 Del Co 564—Schwartz v 
Stefan, Com PI, 94 PittsbLegJ 
33—^Flesher v Layton, Com PI, 
23 West Co L J 195 
40 C J p 241 note 94 

95. Ala—^Powers v Giayson, 109 
So 164. 215 Ala 33 
Aik—^B S Halbert & Son v Baker, 
4 SW2d 1. 176 Ark 971—Standard 
Lumber Co ot Fine BlufL v Wil¬ 
son, 296 SW 27, 173 Aik 1024 
10 C J p 241 note 96 
Subcontractor 

Rule of text is the same where 
lien IS sought to be enforced by one 
with a contiact diiect with the own¬ 
er or by a subcontractor—B S Hal¬ 
bert & Son V Baker, 4 S W 2d 1, 176 
Aik 971 

96ta Hawaii—^Wong Wong v Hono¬ 
lulu Skating Rink, Ltd, 24 Hawaii 
181 

97. Pa—Robinson v Davis, 8 Del 
Go 237 

40 C J p 241 note 99 

86. Wash—Gates v. Brown, 25 P. 

911, 1 Wash 470 
40 C J p 241 note 1 
99. Mmn—Leeds v Little, 44 NW 
309, 42 Minn 414 
40 C J p 242 note 2 

1 , NT—^Weaver Hardware Co v 
Solomovitz. 163 N T S 131, 98 Misc 
413. 
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his claim for lien is void as against purchasers, 
creditors, and other hen claimontSj^ but, where 
a single lien may be obtained because the work was 
continuous, although done under different contracts, 
It is not necessary to state the amount due on each 
of the separate contracts ® 

Sufficiency gene}ally The requirement of the 
statutes that the account must be itemized means 
that it must be set out by items ^ The account filed 
must be fairly^ and reasonably ^ itemized, and the 
particulars of the claim must be fully stated,*^ that 
IS, the itemized account or bill of particulars should 
be as full and specific as the nature of the case ad¬ 
mits in respect of all matters as to which the ad¬ 
verse party ought to have information ^ 

To what extent the account must be itemized de¬ 
pends somewhat on circumstances ® The sufficiency 
of the Itemization must be determined in view of 
the objects and purposes of the statute The 
court will not require too great a particularity in 
the specification of the quality of the materials,^^ 
nor will the lien be lost because the items of the ac¬ 


count do not descend to minute particulars It is 
sufficient if there is a substantial compliance with 
the statutory requirement if the statement of 
claim is itemized as nearly as practicable or if 
the claim or account is as definite and specific as 
the contract under which the work or material was 
furnished Itemization in form is unnecessary if 
it appears in substance and effect It is suffi¬ 
cient if the required itemization appears in an ac¬ 
count or other paper annexed to the claim, referred 
to therein and made a part thereof as an exhibit 
Where the statute requires both the specifications 
of the contract and an account of items to be filed, 
the same paper may serve both purposes when ap¬ 
propriate for both 

Sometimes part of the items are sufficiently stat¬ 
ed, while others are not, and m such case the en¬ 
tire claim IS not defeated 

Omission of proper items The owner is not en¬ 
titled to complain because the lien account does not 
contain all the items for which a hen might have 
been maintained ^0 


2. Okl—Tulsa Exch Nat Bank v 
Okeya Oil & Gas Go, 229 P 765, 
107 Okl 62 

Statement of amount due generally 
see supra §S 153-155 

3. Utah—Culner v. Came. 61 P 
1008, 22 Utah 216 

4. Tex —Ball v Davis. 18 S W 2d 
1063, 118 Tex 534—Trinity Uni¬ 
versal Ins Co V Woitaske. Civ 
App. 148 SW2d 235, error dis¬ 
missed. judgment correct 

5. Mo—Rude v Mitchell, 11 SW 
225. 97 Mo 365 

40 C J p 242 note 8 
AocoTiiLts bald snCIoieiLtly Itemized 
La.—^Moni oe Hardware Co v De- 
latte. 4 La App 66 
Mo—Schroeter Bros Hardwaie Co 
V Croatian “Sokol" Gymnastic 
Ass-n, 68 STV2d 995, 383 Mo 44U 
—^Hanenkamp v Hagedom, App. 
110 SW2d 826 

Pa —^Hopkins v German Beneficial 
Union Dist No 321 of Ambrjdge, 
168 A 312, 103 PaSuper.^ 124— 
Delaware County Supply Co v 
Scavicchia, Com PI, 33 Del Co 3*5 
Tex —Oil Field Salvage Co v Simon, 
168 SW2d 848, 140 Tex 456 
Va—Rust v Indiana Flooring Co. 

145 SB 321, 151 Va 845 
40 C J p 242 note 8 [a] 

AoeoniitB bald not aniSloiantly Itam^ 
ued 

Mo—B Deal & Co v Hamilton- 
Brown Shoe Co, 160 S W 2d 719, 
349 Mo 275 

Pa —^B*rank J Hagerty Mantel Co 
v Bolibruch, 96 Pa Super 644— i 
Johnson Service Co v Fayette Ti-i 


tie & Trust Bldg. 96 Pa Super 535 

Tex—LeiMs v Phillips, 114 SW2d 
864, 131 Tex 313—Ball v Davis, 
18 SW2d 1063, 118 Tex 584—Aus¬ 
tin Bi idge Co V Drake, Civ App, 
70 S'W2d 677 

40 C J p 242 note 8 [b] 

6 . Ill—Sorg V Crandall, 84 NE 
181, 233 111 79 

7. Iowa—Greene ▼ Ely, 2 Greene 
508 

a. Tex —^Ferguson t. Ashbell, 63 
Tex 245 

40 C J p 242 note 11. 

9. Mo—^Harry Cooper Supply Co v 
Rolla Nat Bldg Co, App, 66 S 
W2d 591 

40 C J. p 242 note 12 

10. Tex—Ball v Davis, 18 S'W2d 
1063, 118 Tex 534—^Royal Indemni¬ 
ty Co V American District Steam 
Co. Civ App. 88 SW2d 1091, er¬ 
ror dismissed 

11- Pa—^Ferguson ▼. Vollum, 1 
Phila 181 

Ul Mont—McAboy v. Junk, 216 P 
nil, 68 Mont 198 

13. NY—Murdock v Kleist, 298 N 
TS 683, 350 AppDiv. 127. 

40 G J p 242 note 16 

14- La —^McNajspy v Eunice Elec¬ 
tric Theatre Co. 97 So 827, 164 
La 96 

15. Mo—Harry Cooper Supply Co 
V. Holla Nat Bldg. Co. App, 66 
SW2d 591 

10 C J p 242 note 17. 

16. WVa—Grant v. Cumberland 
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Valley Cement Co, 62 S E. 36, 68 
WVa 162 

17. NC—Kingr V Elliott. 147 SB 
701, 197 NC 93 

40 C J p 342 note 20 
FaUuro to attach exblblt 

(1) Lien in general form refeirmg 
to exhibit containing such informa¬ 
tion which 18 not attached is fatally 
defective—Rice v. Comebus, 48 Fa 
Dist. & Co 86 

(2) A claim referring to bill of 
particulars averred to be annexed 
thereto as part thereof showing 
kinds and prices of materials fui- 
nished is bad if the bill is not an¬ 
nexed, even though the bill had been 
attached to the notice of intention to 

I file a claim which had been person¬ 
ally served on the owner—South 
Philadelphia Builders* Supply Co v 
Testa, 8 Fa Dist A Co 794 
Exhibit altaobed to notice of Inteiu 
tlon 

Whexe notice of intention to file 
mechanic's claim cannot be consid¬ 
ered as part of claim, fact that no¬ 
tice served on defendants bad at¬ 
tached thereto an exhibit giving suf¬ 
ficient details of nature of claim did 
not cure defect in claim itself—^Rice 
V Cornelius, 48 Pa.Dist A Co 86 

18. ns—Sosman v Great Southern 
Fireproof Hotel Co, Ohio, 116 F 
800, 54 CCA 162 

19. Md —-Whicher Dev. Corp v 
Ross, 121 A 372, 142 Md. 622 

40 C J p 242 notes 28, 24. 

SO. Mo—State v. Reynolds, 182 S 
W. 748, 266 Mo 695. 
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(2) Contract for Gross Sum Generally, JL^- 
tras 

Itemization of a mechanic’a lien claim or statement 
Oenerally is not necessary where the work was done or 
the materials furnished under an entire contract to do or 
furnish the work or materials for a gross sum 

It IS well established that, where the work was 
done or the materials furnished under an entire 
contract to do or furnish the work or materials for 
a gioss sum, it is not necessary that claimant should 
Itemize his account in his hen statement 21 The 
most usual application of this rule is in the case of 
persons who contract directly with the owner,22 
but the same rule has also been held to be applica¬ 
ble in the case of a subcontractor whose contract 
with the principal contractor is for a gross sum 
in payment for all work done or material fur¬ 
nished,23 although there is some authority to the 
contrary 2^ 

Extras Where the claim is for the contract 
price and extras, it is sufficient to state the contract 
price and to itemize the extras 25 Itemization or 
specification of extras is necessary where the sum 
claimed therefor was not agreed on or fixed,2® 
but not where they were furnished under an agree- 
ment27 for a specified price 28 A failure to item¬ 


ize the extras does not defeat the entire claim 29 

(3) Measurement and Computation 

Where the amount of the claim is not a sum agreed on 
or fixed, but is the result of computation, the elements of 
the computation are the subject of an account which 
should be given. 

Where the contract is that the price of the work 
shall be ascertained by measurement and computa¬ 
tion after its completion, it is sufficient to set out 
generally in the lien claim or statement the nature 
of the work and the amount due without further 
specifications ,2® but, where the amount of the claim 
is not a sum agreed on or fixed, but is the result 
of computation, the elements of the computation 
are the^ subject of an account which should be giv- 
en.3i Where the work is of a kind usually charged 
for by measurement and estimate, such as bricklay¬ 
ing, lathing, plastering, etc, it is sufficient to show 
the quantity and measurement of each of the differ¬ 
ent elements, with the price charged per unit of 
computation, and the total price 32 Where the 
claim IS for labor, an account showing the number 
of days' or hours* labor perfoimed or furnished, 
with the price per day or per hour and the total 
amount claimed to be due, is sufficient 33 in some 
decisions it has been held that each article should 


ai. Mo—Schroeter Bros Hardwaie 
Co V Croatian “Sokol'* Gymnastic 
Ass'n. 68 SW2d 995, 332 Mo 440 
Neb—Green v Flester, 252 NW 397. 
125 Neb 874 

NC—Corpus anoted in Kina 

V Elliott, 147 S B 701, 704, 197 N 
C 93 

Fa—Slides v Austin, 158 A 661, 104 
Pa Super 844—Johnson Service Co 

V Fayette Title & Trust Bldg^f 96 
Pa Super 635—Philadelphia Const 
Co V DeCaro, Com PI, 33 Del Co 
564—Raymond v Brookside Dis- 
tUlins Products Corporation, Com 
PI. 44 LackJur 181 

40 C J p 242 note 27 
“A distinction runs through the 
authorities in regrard to the particu¬ 
larity required in specifying the 
amount and character of the work 
done or materials furnished, and the 
prices charged therefor, where the 
claim rests upon open account nnd 
where the work done or materials 
furnished were contracted for as an 
entirety More particularity of 
statement is required in the former 
than m the latter instance" 

N C —^King V Blliott, 147 S E 701, 
704. 197 NC 93 

Va —N Francis & Co, Inc v- 
Hotel Rueger, Inc, 99 S E 690, 125 
Va 106, 121 

22. Pa—Duplex Electric Co v Si¬ 
mons, Brittain & English, 166 A 
617, 102 Pa Super 97. 

40 C J p 213 note 28 

67C.JS.-45 


23. Mo —Leach v Bopp, 12 S W 2il 
612, 223 Mo App 2*54 

40 C J p 243 note 29 

24. Tex—^Meyeis v Wood, 65 SW 
174, 95 Tex 67—Corpus Jtins cited 
tn Union Indemnity Co v Rock¬ 
well, Com App , 67 S W 2d 90, 91 
—Corpus JUTaS cited m National 
Surety Co v United Brick & Tile 
Co, Civ App, 71 BW2d 937, 941 

DL OPeansylvuila 

(1) Claim by subconti actor set¬ 
ting forth lump contract price but 
giving no details or particulars as 
to work done or materials furnished 
is msufflcient —^Duplex Electric Co 
V Simons, Brittain & English, 166 A 
617, 102 Pa Super 97—40 CJ p 243 
note SO [a] 

(2) Subcontractor, filing lien for 
labor and materials furnished under 
two contracts, each for lump sum, 
need not itemize list of materials — 
Currie v Koehler, 90 Pa Super 197 

(8) Where subcontractor's lien 
claim IS for individual article made 
up of parts in completed form con¬ 
stituting unit, material and parts 
need not be itemized—^Duplex Elec¬ 
tric Co V Simons. Brittain & Eng¬ 
lish. 166 A 617, 102 Pa Super. 97— 
Johnson Service Co v Fayette T & 
T Bldg. 96 Pa Super 635 

(Ij Subcontractor's lien claim for 
installing "complete duplex grade A 
L cable in concrete vault alarm sys- 
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tern" of bank was sufficient without 

Itemizing paits composing "system" 

—Duplex Electric Co v Simons. 

Bnttam & English, supra 

25. Kan —^Home Lumber & Supply 
Co v McCurley, 115 P 690, 84 
Kan 761 

Neb—Doolittle v. Plentz, 20 NW 
116, 16 Neb 158 

26. Mo—Schroeter Bros Hardware 
Co V Croatian "Sokol" Gymnastic 
Ass'n, 68 SW2d 995, 332 Mo 440 

40 C J p 244 note 32 

27. Mo —^A A Nicol Keating & 
Plumbing Co V J B Neevel & 
Sons Constr Co , 174 S W 161, 187 
Mo App 681—Bruns v Braun, 85 
Mo App 337 

28. Pa—Sumption v Rogers, 63 Fa 
Super 109, affirmed 89 A 121, 242 
Pa 348 

40 C J p 244 note 84 

29. Ill—Sedgwick v Concord Apart¬ 
ment House Co, 104 Ill App 5 

30. Pa—Miller v Bedford, 86 Pa 
464—^Hill V McDowell. 14 Pa 176 

31. RI—McPherson v Gieenwell, 

I 61 A 175, 27 R I 178 

40 C J P 344 note 87 

38. Mo—McDermott v Claas, 15 S 
W 905, 104 Mo 14, 23 

40 C J p 344 note 38 

33. Mo —^Brockmeier v. Dette, 58 
Mo App 607 
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be stated separately,34 but m other decisions it has 
been held permissible to combine in one item ma¬ 
terials of the same kind and price,or several days’ 
labor performed by the same person,36 and it is not 
necessary to state each day’s service of each partic¬ 
ular person as a separate item 37 

(4) Time 

In the absence of statutory requirement, a mechanic’s 
lien claim or statement need not state the date on which 
each particular item was furnished 

It is not essential to the validity of a mechanic’s 
lien claim or statement that the date on which each 
particular item was furnished should be given 38 
Except in some jurisdictions,39 the reqmrement as 
to the statement of time is fulfilled by stating that 
the work was done or the material furnished be¬ 
tween two given dates,40 at least where the work 
was done or the material furnished, or both, under 
an entire contract for a gross sum,4l or when claim¬ 
ant worked or furnished material under a contract 
continuously between the given dates,42 or where 
the owner and the contractor are one and the same 
person,43 although not, it has been held, where it is 
obvious that the work could not have been con¬ 
tinuously performed during the period elapsing be¬ 
tween the dates mentioned,^4 or work was done on 
several buildings,48 or claimant is a subcontractor 46 

Indeed, some,47 but not all,^8 statutes expressly 
require that the notice shall state the time when the 
first and last items of work were performed and 
materials were furnished. It has been held that 


the designation of the time merely of the last item 
is not suffiaent,^3 but it has also been held in the 
same and other jurisdictions that one item for an 
article which required time for its completion, stat¬ 
ing the day the last work is done and the article 
completed, will sustain the hen ,50 that, where the 
work is done by contract with the owner, the whole 
work and materials are in contemplation of law 
furnished when the contract is finished, and the 
statement of that date alone is sufficient ;5i and 
that, where but one date is given in connection with 
the work done or materials furnished, such date is 
presumed to be the day on which the materials were 
fumished52 or the work completed 5® 

Where an entire bill of materials is purchased at 
one time but the items are delivered at various sub¬ 
sequent dates, It IS proper either to arrange all the 
items under the one date of purchase, or to start 
with the date of purchase and continue with dates 
corresponding to the deliveries, but it would be more 
complete to state that the whole was purchased at 
one date and delivered piecemeal at certain named 
times thereafter 54 

(S) Price or Value and Credits 

Unless an aasregate price was agreed on between the 
clainriant and the contractor or the owner, a mechanic's 
lien claim or statement ordinarily should state the prices 
charged for the various items. 

Ordinarily the prices charged for the various 
items should be stated,55 but, where an aggregate 
price was agreed on between claimant and the con- 


3^ Tex—^Meyers v Wood, 65 SW 
671, 26 TexCivApp 691 

SB. Mo —Banner Lumber Co v 
Robson, 168 SW 244, 182 MoApp 
611, certiorari denied State v 
Reynolds, 182 SW 743, 266 Mo 
695 

36. Ill—Sorg V Crandall, 84 N.R 
181, 233 Ul. 79 

37. W Va —Grant v Cumberland 
Valley Cement Co., 62 SE 36, 68 
WVa 162 

40 C J p 244 note 43 

38. Mo—State v Reimolds, 182 S 
W. 743, 266 Mo 695 

40 C J p 244 note 44 

Wliere contract la between claimant 
and owner 

Pa—^Diem v Whirt, Com PI, 50 
Lane L Rev 259, 13 SomLegJ 163 

39. NJ—Jersey Co Associates v 
Davison, 29 N J Law 416 

4a Iowa—^Banks v. Beig, 48 NW 
90, 82 Iowa 350 

40 C J p 244 note 47 

Delivery within six months last past 

Pa—^EEamilton v Means, 38 A 2d 528, 
155 Pa Super 245 


41. Ill—Kendall v Fader, 65 NE 
318. 199 Ill 294. 

40 C J p 244 note 48 

48, Ill—^Hayes v Hammond, 44 N 
E 422, 162 Ill 133 

40 C J p 244 note 49 

43. Pa—^Brennan v Kennedy, 69 Pa 
Supez 77. 

44 Pa—Burrows v Carson, 53 Pa 
Super 488, affirmed 90 A 549, 244 
Pa 6 

40 C J p 244 note 61 

45. Ill—^Buckely v Commercial 
Nat Bank, 49 NE 617, 171 111 284 

46. Pa—Crane Co v Rogers, 60 
Pa Super 305—Crane Co v Rog¬ 
ers, 60 Pa Super 300 

47. NY—Mahley v. German Bank, 
67 NE 117, 174 NT 499 

40 C J p 244 note 64 

48. Colo—^Mouat Lumber & Invest¬ 
ment Co V Freeman, 42 P. 1040, 
7 ColoApp 152 

40 C J p 245 note 55 
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4a Pa—Lynch v. Feigle, 11 Phila 
247 

50 Pa—Young v. Elliott, 2 Phila 
352 

51. N J —Edwards v Derrickson, 28 
N J Law 39 

40 C J p 245 note 59 

58. Pa—^Knabb's Appeal. 10 Fa 186, 
51 AmD 472 

sa Pa—Donahoo v Scott, 12 Pa 
45 

6 ^ Mo—^Louisiana & Gulf Lumber 
Co V. O'Connell, 87 MoApp 671 

65. Mo—Schioeter Bros Hardware 
Co V Croatian “Sokol" Gymnastic 
Ass’n, 58 SW2d 995, 332 Mo 440 

NT—Callipari v 616 East 11th St 
Corporation. 1 N Y S 2d 384, 166 
Misc 79 

Pa —Schwartz v Stefan, Com PI, 94 
Pittsb Leg J 83 

Tex—Black, Sivalls & Bryson v Op¬ 
erators’ Oil & Gas Co, CivApp, 
37 S W 2d 313, erroi dismissed 

40 C J p 245 note 64 
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tractor^® or the owner,it is not essential that the 
price of each item set forth in the account should be 
stated, but it is sufficient where the account gives 
the aggregate price so agreed on by the parties®® 
and the items are specified®® with such particularity 
as to enable anyone interested to investigate as to 
whether the materials set forth in the account went 
into the structure and as to their value The 
price of each item need not be stated where there is 
no statutory requirement calling for a statement 
of the price of each article 

Separation of value of labor and material In 
the absence of statutory directions, the value of la¬ 
bor and material need not be separately stated®® 

Itemization of credits. A statute providing for 
an Itemized account of labor done and material 
furnished does not require the credits to be item¬ 
ized ®® 

(6) Trade Terms and Abbreviations 

A mechanic’s lien Is not invalidated by the use of 
ordinary bookkeeping or commercial abbreviations in 
stating the account or by the use of trade terms or ab¬ 
breviations in describing the items. 


A mechanic’s hen is not invalidated by the use 
of ordinary bookkeeping,®^ or commercial®® abbre¬ 
viations m stating the account, or by the use of 
trade terms®® or abbreviations®^ m describing the 
Items, and a fortiori, where there is a sufficient 
general designation or description of each article, 
the addition, by way of more particular description, 
of letters or abbreviations not commonly under¬ 
stood by persons not in the business of furnishing 
such materials, does not vitiate the account ®® 

(7) Inclusion of Nonli enable Items 

The inclusion in a mechanic’s lien claim or state¬ 
ment in good faith of nonlienable items which are sepa¬ 
rable from the lienable items ordinarily does not in¬ 
validate the lien as to the proper and lienable charges. 

The lien is not defeated by the inclusion in the 
hen claim or statement of charges for items which 
are not lienable,®® such as materials which were not 
actually furnished^® or used in the building or im¬ 
provement,'^! where the inclusion of such charges 
IS due to inadvertence or an honest mistake with¬ 
out, fraudulent intent,72 the lien paper contains one 


58. Mo—Schroeter Bros Haidware 
Co V Croatian “Sokol” Gymnastic 
Ass’n, 58 SW2d 996, 332 Mo 440 

Fa—Cume v Koehler, 90 Pa Super 
197 

Tex—OorpuB JTiixIb cited In Royal 
Indemnity Co v American District 
Steam Co , Civ App , 88 S W 2d 

1091, 1093, error dismissed 
40 C J p 246 note 66 
57. Mo —^Dallas v. Brown, 60 Mo 
App 493 

58L Mo—H B Deal & Co v Hamil- 
ton-Drown Shoe Co, 160 S W 2d 
719, 349 Mo 275 

Tex—^Royal Indemnity Co v Ameri¬ 
can Distxict Steam Co, Civ App, 
- 88 S W 2d 1091, error dismissed 
40 C J p 245 note 68 

59. Mo—Grace v Nesbitt, 18 SW 
1118, 109 Mo 9 

40 C J p 246 note 69 

60. WVa—Hough v Watson, 112 S 
BS 303, 91 WVa 161. 

40 C J p 245 note 70 
01. Pa—Bennett Lumber & Manu¬ 
facturing Co. V. Hsirtrick, 61 Pa. 
Super 466 

40 C J p 245 note 71 
02. NT—Felgenhauer v Haas, 108 
NTS 476, 123 AppDiv. 76 
40 C J p 245 note 73 
63. W Va —Dickerson Lumber Co 
V Paul, 122 SB 270—^Bateson v 
Baldwin Forging & Tool Co, 84 S 
E 887, 76 WVa 574 
Omission of creditg see supra S 164 
OA US—Great Southern Fireproof 
Hotel Co V. Jones, Ohio, 116 F 


798, 64 C C A 165, affirmed 24 S Ct. 
676, 193 US 632, 48 LBd 778 

Mo—Schulenburg ▼. Werner, 6 Mo 
App 292 

66 . Mo —^Kneisley Lumber Co v 
Edward B Stoddard Co, 88 SW 
774, 113 Mo App 306 

Tex—Compton v Jennings Lumber 
Co , Civ App , 266 S W. 569 

66. Mo—State v Reynolds, 182 S 
W 743. 266 Mo 696 

40 C J p 245 note 77 

67. Mo —Wilson-Reheis-Rolfes Lum¬ 
ber Co V Ware, 188 SW 690, 158 
Mo App 179 

40 C J p 245 note 78 

68. Minn—Smith v Headley, 28 N. 
W 650, 33 Mmn 884 

69. Iowa —Consumer^ Independent 
Lumber Co v Rozema, 237 NW 
433, 212 Iowa 696 

Mo —Schroeter Bros Hardware Co 
V Cioatian “Sokol” Gymnastic 
Ass’n, 68 SW2d 995, 332 Mo 440 
—^Hairy Cooper Supply Co v Rol- 
la Nat Bldg Co. App, 66 SW2d 
501—Woodling V Westport Hotel 
Opeiating Co, 63 SW2d 207, 227 
Mo App 1231, transferred, see, 55 
S W3d 477, 331 Mo 1231 

ND—Viker v Beggs, 208 NW 888, 
53 ND 868 

Wash—^Keane v Thomas B Watson 
Co, 271 P 73, 149 Wash 424 

40 C J p 246 note 83 

7a Neb—Plainer Lumber Co v 
Theodore, 235 NW 467, 120 Neb 
804 

40 C J p 246 note 84. 
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71. Mo —^Moller-Vandenboom Lum¬ 
ber Co V Boudreau, 86 S W 2d 141, 
231 Mo App 1127 

Or—Paget v Peters, 286 P 983, 183 
Or. 608, rehearing denied 289 P. 
1119, 133 Or 608—^Northwest Lum¬ 
ber & Fuel Co. V. Plant*, 268 P 
763. 126 Or 69 
40 CJ p 246 note 85 
mverting amall amount of lumber 
sold for construction of store build¬ 
ing, and using it in walks attached 
to building, described in lien notice 
as erections and supeistructures, did 
not vitiate lien—Warren ton Lumber 
Co V Smith, 216 P 313, 117 Or 630 

72. Cal—Shumway V Woolwine, 257 
P 898, 84 Cal App 220 

Iowa —Consumers* Independent Lum¬ 
ber Co V Rozema, 237 NW 433, 
213 Iowa 696 

Mich—Curzier Lumber Co v RuofC, 
299 NW 163, 298 Mich 605 
Mo—Schroeter Bros Hardware Co 

V Cioatian “Sokol*' Gymnastic 
Ass’n, 58 SW2d 996, 832 Mo 410 
—Harry Coopei Supply Co v Gil- 
lioz, App, 107 SW2d 798—^Reese 

V Hoyer, App, 95 SW2d 884— 
Moller-Vandenboom Lumber Co v 
Boudreau, 85 SW2d 141, 231 Mo 
App 1127—Woodlmg v. Westport 
Hotel Operating Co, 63 S W2d 207, 
227 Mo App 1231, transfeired, see, 
65 SW2d 477, 331 Mo 812 

Mont—Smith v Gunniss, 144 P2d 
186, 116 Mont 368 

Neb—^Plainer Lumber Co v Theo¬ 
dore. 236 NW 467, 120 Neb 804 
Wash —^Westmg house Electric Sup- 
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lienable item,78 and the items for \%hich claimant is 
entitled to a lien can be segregated from those 
which are improperly included ,74 m such case the 
illegal charges will be elimmated75 and the lien will 
be enforced as to the proper and lienable charges.76 

The inclusion of such improper charges will, 
however, defeat the entire hen where they are will¬ 
fully and intentionally included by claimant in order 
to obtain a lien for a larger amount than he is en¬ 
titled to,77 or where their inclusion is due to gross 
carelessness78 or a recklessness tantamount to bad 
faith,79 or where the account is so stated that the 
lienable and nonlienable items cannot be segregat¬ 
ed 99 

According to some authorities, it is proper to re¬ 
ceive evidence to segregate the lienable from the 


nonlienable items ,9i but according to other au¬ 
thorities, the segregation must be made from an in¬ 
spection of the hen paper itself89 without resort to 
extrinsic evidence 99 

§ 166. Signature 

Unless required by statute, a lien notice, claim, 
statement, or account need not be signed 

In the absence of statutory requirement, a hen 
notice, claim, or statement need not be signed,® t 
although, as considered supra § 156, the claim or 
statement must disclose on its face by whom the 
hen is claimed It is generally required by stat¬ 
ute, however, that the notice, claim, statement, or 
account shall be signed®® by claimant®® or by some 
one in his behalf 97 


ply Co V Hawthorne. 150 P 2d 56, 
21 Wash 2d 74 
40 C J p 246 note 86 

73. Pa—^McCristal v Cochran, 23 A 
444, 147 Pa 226 

40 C J p 246 note 87. 

74 . —^Harry Cooper Supply Co 
V Gillioz, App , 107 S W 2d 798— 
Moller-Vandenboom Lumber Co v 
Boudreau, 85 S W 2d 141, 231 Mo 
App 1127—Harry Cooper Supply 
Co V Rolla Nat Bldg Co, App, 
66 SW2d 591 

Mont—Caird Engineeiing Works v 
Se\en-Up Gold Mining^ Co, 111 P 
2d 267, 111 Mont 471 
Or—^Warrenton Lumbei Co. v Smith, 
245 P 313, 117 Or 530 
40 C J p 246 note 88 

75. Or —^Warrentou Lumber Co. v 
Smith, supra 

40 C J. p 247 note 89 

76. Or —^Warrenton Lumber Co v 
Smith, supra 

40 C J p 247 note 90 

77. Alaska—^Bloom v McCluskey, 7 
Alaska 349 

Mich—Jenks v Daniel, 7 NW2d 286, 
304 Mich 239—Sacchetti v Recrea¬ 
tion Co, 7 NW2d 265, 304 Mmh 
185—Cumer Lumber Co v RuofC, 
299 NW 163. 298 Mich 505 
Mo—Major v MeVey, App, 128 SW- 
2d 347—^Reese v Hoyer, App, 95 
S W 2d 884—Sechiist v Hufty Rock 
Asphalt Co . App, 63 S W.2d 193 
Or—^Phillips V Graves. 9 P2d 490, 
139 Or 336, 83 ALR 1—Warren- 
ton Lumber Co v Smith, 246 P. 
313. 117 Or 580 

Wash—^Keane v Thomas B Watson 
Co. 271 P 73. 149 Wash 424. 

40 C J p 247 note 91 
Trader some statutes any person 
who shall willfully include in his 
<daim work or materials not per¬ 
formed on or furmshed for the prop¬ 
erty described in his claim shall for¬ 
feit his lien —Shumway v Woolwme, 


267 P 898, 84 Cal App 220—40 CJ 
P 247 note 91 [a3 

Fictitious for labor performed 

Where contractor induced purchas¬ 
er to execute note to furnace manu¬ 
facture! as security for payment of 
furnace which contractor installed 
for purchaser, transaction diJ not 
constitute assignment of conti actor's 
claims against purchaser's pzoperty, 
since execution of note as security 
did not extinguish debt, and manu¬ 
facturer was not u an anted in in¬ 
cluding fictitious item in lien account 
for laboi performed by conti actor in 
installing furnace—^Heese v Hoyer, 
Mo App, 96 S W3d 884 

78. Neb—Consolidated Stone Co v 
Union Pac R Co, 148 NW 318. 
96 Neb 521 

79. Iowa—Stephenson v Svenson, 
174 N W 670. 187 Iowa 802 
Smallness of false item does not 

affect rule of text—Currier Lumber 
Co V Ruoff, 299 NW 163, 298 Mich 
505 

aa Mich—^Healy v Toles, 254 NW 
213, 266 Mich 584, 92 A L R 749— 
Corpus Juns citod. In Bezold v 
Beach Development Co, 244 N W 
JOl, 203, 259 Mich 693 
Or—Phillips V Graves, 9 P 2d 490. 
139 Or 386, 83 ALR 1—Corpus 
Jhns cited in Voider v. Berg, 260 
P 240, 241, 122 Or 661—Johnson v 
Aim, 254 P 803, 121 Or. 285— 
James A C Tait & Co v. Stryker. 
243 P 104. 117 Or 338 
40 C J p 247 note 94 
Even where nonlienable Item la 
separable, the entire lien may be 
denied because of bad faith—^Reese 
V. Hoyer, Mo App, 95 S W 2d 884 
81. Colo —^Barnes v Colorado 

Springs & C C. D. R. Co, 94 P 
670. 42 Colo 461 
In Arizona 

(1) Wheie contract for furnishing 
both lienable and nonlienable mate- 
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iials to contractor is unit and paities 
did not intend separate chaiges foi 
separate items, evidence as to rea¬ 
sonable value of different items, so 
as to enable foreclosure of lien for 
lienable anicles. is inadmissible, but, 
where contract for delivery of lien- 
able and nonlienable materials to 
contractor w^s intended to be sever¬ 
able as to different items, but lien 
claimsLnt inadvei tently lumped all 
Items in lien claim, oral evidence is 
admissible in foreclosure suit as to 
amount of different items—Lilley v 
J D Halstead Lumber Co, 28 P 2d 
616, 42 Ariz 546, distinguishing Wol- 
fley v Hughes, 71 P. 951, 8 Ariz 203 
(2) Where recorded lien notice of 
materialman lumped lienable mate¬ 
rials delivered to contractor together 
with cash advanced, extzinsic evi¬ 
dence was admissible in foreclosun. 
suit as to amount of lienable items 
—Lilley v J D Halstead Lumber 
Co. 28 P2d 616, 42 Ariz 646 
88. Or—James A G Taat & Co v 
Stiyker, 243 P 104. 117 Or. 888 
40 C J p 247 note 96 

83. Or—^Phillips V Graves, 9 F 2d 
490, 139 Or 336, 83 ALR 1— 
James A C Tait & Co. v. Stiyker, 
243 P 104, 117 Or 338 

40 C J p 247 note 97 

84. NY—Moore v McLaughlin, 21 
NTS 66. 86 Hun 183 

40 C J p 247 note 2 
Signature to 

Notice to owner see supra S 127. 
Verification of lien claim or state¬ 
ment see infra S 167 

85. Me—Stratton v Shoenhar, 10 A 
446 

40 C J p 247 note 98 

86. Mass—^Lays v Hurley, 108 NH 
52. 215 Mass 682 

WVa—Stout V Golden. 9 W.Va^ 281 

87. Mass—^Lays v. Hurley, 108 NB 
52, 215 Mass 582 

40 C J p 247 note 1. 
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A signing by the agent®® or attorney®® of claim¬ 
ant IS sufficient A claim by a firm is sufficiently 
signed if signed in the individual names of all the 
partners,®® or the name of one of the partners,®i 
or if signed with the firm name.®® When the no¬ 
tice states the full name of the corporation claim¬ 
ing the hen but is signed by using an abbreviated 
designation, the notice is sufficient, as no one could 
be misled or injured.®® 

Except under statutes requiring that the state¬ 
ment or account be “subscribed,*'®* it is not neces¬ 
sary that the name of claimant shall be signed at 
the end of the claim, but it is sufficient if the affida¬ 
vit or verification is signed®® or if the name of 
claimant appears at the commencement or in the 
body of the statement®® 

§ 167. Verification 

a. In general 

b Persons entitled to verify 

c. Person before whom verification made 

d. Sufficiency of verification 


a. In General 

The failure to verify a mechanic’s lien claim or state¬ 
ment as required by statute ordinarily defeats the lien 

It IS usually required by statute that a mechanic's 
hen claim or statement shall be verified,®^ and as a 
rule a lack of verification defeats the hen®® al¬ 
though under some statutes it merely postpones the 
hen as to purchasers and encumbrancers in good 
faith whose rights accrued after the expiration of 
the time for filing.®® 

Time to Raise Objection, An objection that the 
notice or statement of hen is not sufficiently veri¬ 
fied can be raised at the trial, and need not be raised 
any sooner i 

b. Persona Entitled to Verify 

Such person or persons as the statutes designate 
may verify a mechanic’s lien claim or statement. 

The verification of a mechanic’s hen claim or 
statement may be made by such person or persons 
as the statutes designate® In the absence of a 
statutory requirement, the verification need not be 
made by claimant in person,® but it may be made by 
other persons,* such as an agent,® attorney,® or 
bookkeeper*^ of claimant, whether claimant is a nat- 


88L Kan—Sharon Town Co v Mor¬ 
ns, 18 P 230. 39 Kan 877 

40 C J p 247 note 4 

89. WiB—Brown v La Crosse City 
Gas Light & Coke Co. 21 Wis 51 

40 C J p 247 note 5 

9a Ind—Duckwall v Jones, 68 N 
E 1055, 166 Ind 682, reheard 60 
NE 797. 156 Ind 682 

91. WiB —^White V Dumpke, 45 Wia 
454 

98. Ind —^Abromson v Edmundaon, 
186 NE 22, 79 Ind App 409 

40 C J p 247 note 8 

93. Mo —Mississippi Planing Mill v. 
Presbyterian Chuich. 64 Mo 620 

40 C J p 247 note 9 

94. Me—Stzatton v Shoenbar. 10 A 
446 

WVa—Mayes v Ruffners. 8 WYa 
884 

40 C J. p 248 note 11 

96i. Wash —Brace & Hergert Mill 
Co V Bui bank. 151 P 803. 87 
Wash 356. Ann Cas 1917E 739. 

40 C J p 248 note 13 

9a NT —Moore v McLaughlin, 21 
NTS 65. 66 Hun 138 

Pa—Sturdevant v Nugent, 9 Kulp 
176. 

97. Mo —Goodner v Mosher-Roe 
Abstract & Guaranty Co. 282 SW 
698. 814 Mo 151 

N.Y —^Hurd Bros v H R Day Const 
Co, :C1 N T S 90, 146, Misc 103 


Tenn—McDonnell y Amo. 34 SW2d 
212. 162 Tenn 36 
40 C J p 248 note 15 
Venflcation of notice to owner see 
supra S 127. 

Waiver 

(1) Failure to object to want of 
verification constitutes waiver — 
Barker Bros v Coates. 297 P 8. 211 
Cal 756—Patten & Davies Lumber 
Co v Hayden. 298 F. 129. 113 Cal 
App 108 

(2) Materialman faabng to comply 
with statutory requirements for pres¬ 
ervation of lien occupied status of 
general creditor except to extent of 
interest acquired under contractor’s 
order on owner, since unsworn state¬ 
ments and verbal notices to owner 
have no legal effect in acquiring lien, 
in that zequirement of statute for 
sworn statement cannot be waived 
by contractor or ownez —B P Stur- 
tevant Co v Board of Education of 
City School Dist of Cincinnati, 1 N. 
E 2d 148. 51 Ohio App 348 

96. NY —^Kmgston v M 8 Const 
Corpoiation. 164 NE 578. 249 NY. 
633, followed in Mozarsky v. 
Ht^inston Bros, 237 N Y S 842. 
228 AppDiv 642, affirmed 173 NE 
863, 264 N Y 552—In re James 
Passeio & Sons. 261 NYS 661. 287 
AppDiv 638—^Hurd Bros v H R 
Day Const Co. 261 NYS 90. 146 
Misc 103 

Or—Lorenz Co v Gray, 298 P 222, 
186 Or 605. rehearing denied and 
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opinion adhezed to Lorenz Co v. 
Day & Co, 300 P 949. 136 Or 605 
Tenn—^McDonnell v Amo. 34 SW2d 
212, 162 Tenn 36 
40 C J p 248 note 16 
99. S D —Hill V Alliance Bldg Co , 
60 NW 762, 6 SD 160. 66 Am S R. 
819 

40 C J p 248 note 17 
Am between matanalznen. and owil. 
er, failure to verify account is not 
fatal—Rust V Kelley Bros Lumber 
Co , 21 S W 2d 973, 180 Ark 517 
1. NT —Conklm v Wood. 3 E D. 
Smith 662 

S3. Cal —Monarch Metal Weather 
Strip Co V Clynick, 3 P 2d 693, 117 
Cal App 270 
40 C J p 248 note 19 
3. Ark —Georgia State Sav. Ass’n 

V Marrs, 9 SW2d 785, 178 Ark. 
18. 

40 C J p 248 note 19 

41 Ark —Georgia State Sav Ass'n v. 
Marrs, supra 

5. La —Central Lumber Co v Doug- 
las. 127 So 43, 12 La App 680 
40 C J p 248 note 20. 

a Cal —^Monarch Metal Weather 
Strip Co V Clynick, 3 F.2d 698, 117 
Cal App 270 
40 C J p 249 note 21 ' 

7. Ark —Greorgia State Sav. Ass’n 

V Marrs. 9 S W 2d 785. 178 Ark. 18. 
Fa—^Billmeyer & Small Co v Bru¬ 
baker. 17 York LegRec 113 
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ural person or a corporation® Where the hen is 
claimed by a corporation, a verification by its pres¬ 
ident,® secretary,io or by a person who has full 
charge of its business and is substantially its gen¬ 
eral manager!! is proper; and a verification by a 
person described as a member of the corporation 
has been held sufficient !2 One of two or more 
joint lienors may verify the claim on behalf of all !® 
In case the hen is claimed by a firm, a verification 
by one of the partners!^ or the manager of the 
firm!® IS sufficient, while an attempted verification 
by the firm is invalid !® 

c. Person before Whom Verification Made 

Such persons as are designated by statute may take 
the verification to a mechanic’s lien claim or statement 

The verification to a mechanic’s lien claim or 
statement may be made before such person as the 
statutes may designate !7 The oath of verification 
may be made before any person authorized to ad¬ 
minister oaths!® or take depositions !® 

While there is authority to the contrary,it has 
been held that, under a statute requiring the state¬ 
ment to be verified, but silent as to where or be¬ 
fore whom such affidavit shall be made, the affi¬ 
davit may be made in another state before any offi¬ 
cer authorized by the laws of such state to admin¬ 


ister oaths,-! and, except in some jurisdictions,^- 
it has been held that an affidavit to a mechanic’s 
lien statement sworn to before a notary in another 
state is sufficient®® An affidavit of verification 
showing on its face that it was taken outside the 
jurisdiction of the notary who administered the 
oath IS invalid®^ 

Where a hen is claimed by partners, one of the 
partners who is a notary has no right to administer 
the oath to the other partner who verifies the state¬ 
ment,®® but the verification is not rendered invalid 
by the fact that it is made before an officer other¬ 
wise empowered to administer the oath, who is at¬ 
torney®® or general manager®^ for claimant. 

d. Sufficiency of Verification 

(1) In general 

(2) Showmg of knowledge or informa¬ 

tion and belief 

(3) Signature 

(4) Jurat 

(1) In General 

A verification to a mechanic’s lien claim or state¬ 
ment generally is sufficient when it complies substantially 
with statutory requirements. 

The verification may be made before,®® but not 
after,®® the filing of the claim; in order to be ef- 


& Neb —Henry & Coataworth Co. v 
Fisherdick, 65 NW 643, 87 Neb 
207 

9. Del—^Pitlman-Bergrer Co v Par¬ 
kinson, 180 A. 645, 7 WWHarr 
105 

10 Mont —^Roerers-Templeton Lum¬ 
ber Co V Welch, 184 P. 838, 66 
Mont 321 

Or—Cooper Mfg Co v Delahunt, 61 
P 649, 36 Or 402, reheard 60 P. 1, 
36 Or 402 

11 . Cal —Coghlan v Quartararo, 116 
P 664, 15 CalApp 663. 

12. Ala—Alabama State Fair & Ag- 
ricultuial Asa'n v Alabama Gas 
Fixture & Plumbing Co, 81 So. 26, 
131 Ala 256 

40 C J p 249 note 25 
Bat Jlcation by coipozatioii 

Matezialman's etatutory affidavit, 
signed *'C Lumber Company, Inc, by 
W L De Loach," was sufficient in 
form, and such affidavit was ratified 
by the corpozation’s bringing suit for 
the materials —Central Lumber Co v. 
Douglas, 127 So 43, 12 LaApp 680 

13. NT—Waters v Goldberg, 108 
NTS 992, 124 App Div. 611. 

Utah—Culmer v. Came, 61 P. 1008, 
22 Utah 216 

Kan—Sharon Town Co v. Mor¬ 
ns, IS P 230, 39 Kan 377. 

40 CJ p 249 note 27 


15. Kan—Pierce v Osborn, 19 P 
656, 40 EUin 168—Sharon Town Co 
V Morrxs, 18 P 230, 39 Kan 377. 

16- NT—Kane v Hutkoff, 81 NT 
S 36, 81 App Div 105. 

17- Nev—^Arrington v. Wittenberg, 
12 Nev. 99 

Pei sons who may administer or take. 
Affidavits see Affidavits S 10 
Oaths see the C J S title Oaths 
and Affirmations § 6, also 46 C J. 
p 840 note 73 et seq 
County recorders 

Under statute empowenng county 
recoiders “to take and certify the ac¬ 
knowledgment and proof of all con¬ 
veyances affecting any real estate, or 
of any other wntten instrument." 
they have authoiity to administer 
the oath and certify to the verifica¬ 
tion of a mechanic’s lien claim — 
Anmgton v Wittenberg, supra—40 
C J. p 249 note 34 

iCi Ohio —^Dabney v Rose Bi os Go, 
191 NF 810, 47 Ohio App 278 
40 CJ p 249 note 82 

19. Notary puUio 

Kan—Carr v Hooper, 29 P. 398. 48 
Kan 263 

20. Ala—Chandler v Hanna, 78 Ala 
390 

40 C J p 249 note 35 

21. Minn—Wood v St Paul City 
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R Co, 44 NW. 808, 42 Minn 411, 
7 LRA 149 

22. Ala —Chandler v Hanna, 78 Ala 
390 

40 C J p 249 note 87. 

23. Mmn—Wood v St Paul City 
R Co, 44 NW. 808, 42 Mmn 411. 
7 LRA 149 

Neb—Phelps & Bigelow Wmd-Mill 
Co. V. Shay, 48 NW. 896, 82 Neb 
13 

24. Neb—^Byrd v. Cochran, 68 NW 
127, 39 Neb 109. 

25. Mich—Smalley v Bodinus, 79 
N W. 667, 120 Mich 868, 77 Am S R 
602 

26ii Ohio —Corpus JtLzis quoted m 
Fvans V Lawyer, 173 N F 735, 737, 
128 Ohio St 62 

40 G J p 249 note 42 

27. Ohio —^Dabney v Rose Bros Co, 
191 NF 810, 47 Ohio App 278 

28. Del—^Powell v Carlisle, 74 A. 
365, 24 Del 3 

40 C J p 250 note 45 

29. Colo—^Rice v Carmichael, 34 P 
1010, 4 Colo App 84 

Amendment of vexification after ex¬ 
piration of tune fox filing see infra 
S 170 
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fectual the oath of verification must be in writing 
as a part of the paper filed for record for the pur¬ 
pose of claiming the lien 80 Although it has been 
held that there must be strict compliance with the 
statutory requisites with respect to the verification 
of the statement,81 and that, in determining wheth¬ 
er an afiidavit conforms to the law, it will be strict¬ 
ly construed,82 it has also been held that a verifi¬ 
cation which is in substantial compliance with the 
statute is sufficient.® 8 The verification need not 'be 
in the exact language of the statute,®^ or m the ex¬ 
act form prescribed by statute,® 6 although it is suf¬ 
ficient where it follows the exact language of the 
statute,®® It IS not defeated by a clerical error 
which is not misleading®^ or by fnvolous objec¬ 
tions to its form or wording ®® 

Various alleged defects or irregularities have 
been held not to render the verification insuffi¬ 
cient®® Some statutes require a verification by 
affidavit^® of particular matters and under such 
statutes not only is an affidavit necessary^® but it 
must sufficiently cover the matters specified in the 
statute-*® Under such statutes,** or under statutes 


requiring a verification to the effect that the state¬ 
ments contained in the notice aie true,*5 a state¬ 
ment or notice having merely a certificate of ac¬ 
knowledgment is insufficient; but some statutes do 
not prescribe or require any particular form of ver¬ 
ification,*® and under such statutes an affidavit is 
not essential,*^ and a claim signed by claimant and 
verified by his oath,*® the notary certifying that 
claimant swore to it,*® is sufficient, although even in 
such case the better practice is to have the verifica¬ 
tion in the form of an affidavit annexed to the claim 
to the effect that the facts therein stated are true.®® 

The verification need not be in form like that at¬ 
tached to a pleading,it is sufficient if the entire 
hen paper is in form an affidavit It is not neces¬ 
sary that the affidavit of verification should restate 
the facts on which the claim is based,^® and it is 
sufficient to state that the claim or statement is 
true®* or that the facts stated therein are true;®® 
but an affidavit of verification certifying merely 
that a part of the statement is true and not that the 
whole of it is true has been held insufficient ®® 

No greater certainty is required in the affidavit 


sa WVa—Hill Clutch Co. v. Inde¬ 
pendent Steel Co, 82 SH 223, 74 
WVa 363—Lockhead v. Berkeley 
Springs Waterworks & Improve¬ 
ment Co, 21 SE 1031, 40 WVa 
663 

31, Ala—^HcGeever v Harris, 41 So 
930, 148 Ala 603 

32. Del—Heitz v Sayers. 113 A 901, 
31 Del 221 

Ill—E Schoenberg Mfg Co v 
Broeidway Central Hotel Corpora¬ 
tion, 269 IllApp 40. 

3& Ala —^Thomasson v Benson 
Hardware Co, 131 So. 668, 222 Ala 
176 

Iowa—^Dalbey Bros Lumber Co v 
Crispin, 12 N W 2d 277, 234 Iowa 
161 

NT—In re Wilaka Const Co, 2 N 
T S 2d 261, 166 Misc 186 
40 C J p 260 note 60 
34 NT—Schwartz v. Allen, 7 NT 
S 6 

40 C J. p 260 note 61 
The word ‘‘install” m affidavit to 
lien meant to set up or fix in posi¬ 
tion—^Eing V Elliott, 147 SE 701, 
197 NC 93 

36. NT—Chambers v George Vas- 
sar’s Sons & Co, Inc, 143 NTS 
615, 81 Misc 663 

40 CJ p 250 note 62 

38. NT —Union Stove Works v 
Klingman, 46 N T S 721, 20 APP 
Div 449, affirmed 68 N E 1093. 164 
NT 689 

40 C J. p 250 note 63 

37. Colo —Consumers’ Lumber & In¬ 


vestment Co V Hayutin, 226 P 
860, 76 Colo 483 
40 C J p 260 note 54 
Eirois and defects generally see in¬ 
fra S 169. 

38L Cal —Corbett v Chambers, 41 P 
873, 109 Cal 178 
40 C J p 260 note 65 
39. U S —Grafton Hotel Co v 
Walsh, WVa, 228 P 6, 142 CCA 
461 

40 C J p 260 note 66. 

40l Mont—^Wertz v. Lamb, 117 P 
89, 43 Mont 477 

41. Mont—Leigland v Bundle Land 
& Abstract Co, 208 P 1075, 64 
Mont 154 

40 C J p 250 note 68 

42. Mont—Ciane & Ordway Co v. 
Baatz, 164 P 633, 63 Mont 438 

43. Mont—Crane & Ordway Co v 
Baatz, supra 

40 C J p 250 note 60 

44. Mont—Crane & Ordway Co v 
Baatz. supra 

46. NT —Schenectady Contracting 
Co V Schenectady R Co. 94 NT 
S 401, 106 App Div 386 
40 C J p 260 note 62 
AoknowledgioeiLt by corporate Uea 
claimant of notice of lien in ubual 
form of corporate acknowledgment 
was not sufficient compliance with 
statute requirmg that notice of lien 
be verified —Owens v Ebner, 74 N T 
S 2d 169 

46. Or—Christman v. Salway, 206 
P 641, 103 Or 666 
40 C J p 260 note 68 
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47. N M —Lyons v Howard, 117 P 
842. 16 NM 327—Minor v Mar¬ 
shall, 27 P 481, 6 N M 194 

48. Or—Christman v. Salway. 206 
P 541. 108 Or 666 

40 C J p 251 note 66 

49. NM—^Lyons v Howard, 117 P. 
842. 16 NM 827 

40 C.J p 261 note 66 

60. Or—^Kezaxtee v Marks, 16 P 
407, 16 Or 629 

61. Cal —Monarch Metal Weather 
Strip Co V Clymck, 3 P 2d 693, 117 
Cal App 270 

40 CJ p 251 note 68. 

58. Ill —O Brien v Hrockmski, 60 
IllApp 466 

Mont—^Wertz v Lamb. 117 P 89, 43 
Mont 477 

53. Ill—Hayes v Hammond, 44 NE 
422, 162 Ill 133 

N M —Hot Springs Plumbing & Heat¬ 
ing Co V. Wallace, 27 P 2d 084, 38 
NM 3 

54. NM—^Hot Springs Plumbing & 
Heating Co v Wallace, supra 

40 C J p 251 note 71 

55. Cal—Cozbett v Chambeis, 41 P. 
873, 109 Cal 178 

Minn—^Nordine v Knutson, 64 NW. 
565, 62 Mmn 264 

66. Ill —Orr & Lockett Hardware 
Co V Needham Co, 48 N E 444, 
169 111 100, 61 Am SR 151. 

40 C J p 261 note 73. 

In New Meiclco 

(1) Verifications of mechanic's liei. 
claims were held not insufficient be¬ 
cause verified only as to part of 
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than in the statement of claim 57 Certainty to a 
common intent is sufficient 5* One of the rules in 
testing the sufficiency of an affidavit to a mechanic’s 
hen is whether perjury is assignable on it 59 

Stateme/it of relation of affiant to claimant 
Where the verification is made by a person other 
than claimant, it is perhaps usual to state the re¬ 
lation which affiant bears to claimant ,5® but, un¬ 
less so required by statute,61 it is not necessary that 
the affidavit of verification shall state that affiant is 
the agent of claimant® 2 or that he makes the veri¬ 
fication in behalf of claimant 

(2) Showing of Knowledge or Information 
and Belief 

Where required by the statute, the verification to a 
mechanic's lien claim or statement must be based on the 
afhant's knowledge of the facts stated 

Under some statutes a verification on information 
and belief is permissible 6^ Under other statutes 
the verification must be based on affiant’s knowledge 
of the facts stated and is insufficient if it appears to 
be based on information or belief,®® although af¬ 
fiant’s knowledge of the facts need not be affirmed®® 
where he is one of the persons claiming the hen,®'^ 
and where the verification is sufficient in form, and 
affiant swears that he knows the facts alleged in the 


notice or statement to be true, the hen is not de¬ 
feated by the fact that he may not have personal 
knowledge of the facts so alleged ®® 

(3) Signature 

The fact that the afhdavit of verification to a me- 
chanic'a lien claim or statement is not signed by the affl. 
ant does not, according to some authorities. Invalidate 
the claim or statement. 

The fact that the affidavit of verification is not 
signed by affiant has been held not to invalidate the 
statement if it can be proved that it was in fact 
sworn to,®9 but there is also authority to the con- 
trarj'^® In particular cases the signing of the ver¬ 
ification by affiant has been held sufficient.7i 

(4) Jurat 

The authorities are In disagreement as to the effect 
of the omission of, or defects in, a jurat to the verification 
of a mechanic's lien claim or statement. 

It has been held that the absence of the j’urat is 
not fatal to the verification of a mechanic’s lien 
claim or statement,72 and that it may be shown by 
extraneous evidence that the affidavit signed by 
claimant or some authorized person for him was in 
fact sworn to ,7® but in other jurisdictions a state¬ 
ment without any jurat has been held fatally defec¬ 
tive although It was in fact sworn to'^^ In some 


statements, where averments of lien 
statements as to name of property 
owner a^nst which liens were 
claimed, description of property, and 
itemized statement attached were 
specifically verified —Hot Springes 
Plumbings & Heating Co v Wallace, 
27 P2d 984, 83 NM 8 

(2) It has been held, however, that 
a verification covering some, but not 
all, of the elements of the statement 
of the claim is insufficient —Minor v. 
Marshall, 27 P 481, 6 N M 194 

(3) The latter holding has been 
declared to have been made at a 
time *'when the rule of strict con¬ 
struction of the mechanic's lien law 
prevailed in this jurisdiction *'—^Hot 
Sprmgs Plumbmg & Heatmg Co. v. 
Wallace, supra 

67. Ill —Grace v Oakland Bldg 
Ass'n, 46 NB 1102, 166 Ill 637. 

SSL Ill—Oiace V. Oakland Bldg 
Ass'n, supra. 

40 C J p 251 note 75. 

69. Mont—Gregg v Sigurdson, 216 
P. 662, 67 Mont 272. 

60l Heb—Chapman v Brewer, 62 N 
W 320, 43 Neb 890, 47 Am SR 
779 

Who may verify see supra subdivi¬ 
sion b of this section 

61. Va —Clement v Adams Bros - 


Paynes Co, 75 SB 294, 118 Va 
547 

40 C J p 251 note 79. 

62. Mo—^McLaughlin y. Schultz, 28 
SW 755, 126 Mo 469 

40 C J p 251 note 80 

63. Colo —Consumers’ Lumber & 

Investment Co v. Hayutin, 226 P 
860, 75 Colo 483 

64. La —Central Lumber Co v 
Douglas, 127 So 43, 12 LaApp 680 

40 C J p 261 note 82 

65. Del —Heitz v Sayers, 113 A. 901, 
31 Del 221 

40 C J p 261 note 84. 

66. Ala —Cook V Rome Brick Co, 
12 So 918, 98 Ala 409. 

40 C J p 261 note 85 

67. Ala —McGeever v Hams, 41 So 
930, 148 Ala. 503 

40 C J p 261 note 86. 

68. Ala —^Powers v. Grayson, 109 
So 164, 215 Ala 38. 

40 C J p 252 note 87. 

Knowledge as oflLoer of oozporation 
Statement of person making claim 
that he has personal knowledge sub¬ 
stantially complied with statute, not- 
wilhstandmg failure to show person 
making affidavit had knowledge as 
officer or employee of claimant cor¬ 
poration of correctness of statement 
—Thomasson v Benson Hardware 
Co, 131 So 563. 222 Ala. 176. 
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69. Ill—Glencoe Stale Bank v Cole, 
265 IllApp 158 

Or—^Ainslie v Kohn, 19 P. 97, 16 Oi 
863 

40 C J p 252 note 88 
Signature to claim or statement see 
supra 5 166, 

71^ Iowa—Crenshaw y. Taylor, 80 
NW 647, /O Iowa 386. 

40 C J p 252 note 89 

71. Ailldayltto held sufiloiently signed 

(1) Notice of lien claim was not 
void because Jurat commenced in 
name of president of claimant cor¬ 
poration and WSL8 signed in name of 
corporation followed by president’s 
name—^Paget v Peters, 286 P 983, 
183 Or 608, rehearmg denied 289 P 
1119, 138 Or. 608 

(2) Other affidavits—Ulmer v. 
Portage Const & Finance Co, 26 
Ohio NP.NS, 257—40 CJ p 252 
note 90 [a] 

72. Ky—^Dobson v. Thurman, 101 S 
W 810, 80 KyL 1331 

ND—Turner v. St John. 78 NW 
340. 8 ND 245 

Jurat or certificate of officer general¬ 
ly see Affidavits 5 21 
Supplying jurat or omissions there¬ 
in, by amendment see infra S 170 b 
( 2 > 

73L ND—^Turner y St John, supra 

7^ Iowa—^McGillivray v Baiton 
Dist TP, 66 N.W. 974, 96 Iowa 639. 
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jurisdictions the failure of the officer to sign the 
jurat has been held not fatal but in other juris¬ 
dictions It has been held that the verification is in¬ 
sufficient where the jurat is not signed by the offi¬ 
cer before whom the oath was made,76 although his 
seal IS upon it,77 and the defect cannot be supplied 
by proof aliunde 78 

In some jurisdictions the verification is insuffi¬ 
cient where the signature of the officer is not au¬ 
thenticated by his official seal79 or other certificate 
of authority,S6 and proof aliunde that the claim was 
sworn to is not permissible,®^ but in other juris¬ 
dictions the failure of the officer administering the 
oath to impress his official seal on the lien claim 
or notice before recording cannot be urged to de¬ 
feat the lien, at least by any one other than a sub¬ 
sequent innocent purchaser who relied on the rec¬ 
ord 82 The word “seal” written after the notary’s 
name in a copy of the notice set out in the record 
indicates that the seal was properly attached to the 
onginal, even though the copy does not bear the 
impression of the seal itself.®® 

Where the statement is filed in the office of the 
person administering the oath, the omission of his 
seal,8^ or his failure to give the title of his office®® 
or his full offiaal title,86 does not invalidate the hen 

Statement of expiration of commission Failure 
of a notary to add after his official signature the 
date of the expiration of his commission does not 
render the hen void,®7 


Venue The failure of the notary to state in the 
jurat the county in which he is a notary has been 
held not to be fatal ®8 

Foreign affidavit. An affidavit taken before an 
officer of another state must be properly authenti¬ 
cated, as required by statute, so as to show the offi¬ 
cial character of the officer before whom it was 
sworn to,89 the genuineness of his signature,®® 
and his authority to admimster oaths.® ^ 

§ 168. Proof of Execution 

Proof of the execution of the lien statement by the 
affidavit of a aubicnbing witness is not necessary, in the 
absence of statute, before the statement may be re¬ 
corded 

In the absence of a statutory requirement, it is 
not necessary to prove the execution of the lien 
statement by the affidavit of a subscribing witness 
before the statement may be recorded ®2 

§ 169. Errors or Defects 
a In general 
b Waiver or cure 

a. In Gteneial 

A trivial and unintentional error, misstatement, omis¬ 
sion, or defect in a mechanic’s lien claim or statement 
which IS not misleading does not defeat the lien. 

A mechanic’s hen is not defeated by reason of a 
trivial and unintentional error, misstatement, omis¬ 
sion, or defect m the hen claim or statement which 
is not misleading®® and which, according to the de- 


75. Okl—Key v Hill, 219 P 308. 93 
Okl 64 

40 C J p 262 note 97 

7a Or—Christman v. Salway, 205 
P 541, 108 Or G66 

8 D —Hill V Alliance Bldgr Co , 60 
NW 762, 6 8D 160, 65 Am S R 
819 

77. Or—Christman v Salway. 205 
P 611, 103 Or 666 

8 D —Hill V Alliance Bldg Co, 60 N 
W 752, 6 S D 160. 65 Am S R. 819 

7a Or—Christman v Salway, 205 
P 641, 103 Or 666 

7a Mmn—Hodge v Anderson. 201 
NW 603, 161 Mmn 147. 

40 G J p 262 note 1 

sa 8 D —Hill V Alliance Bldg Co , 
60 N W. 752, 6 S D 160. 65 Am 8 R 
819 

81. Wash—Stetson & Post Mill Co 
V McDonald, 82 P 108, 6 Wash 
496 

88. Xh WadhingtoiL 

(1) Under Mechanic's Lien Law, 

Remington Comp St S 1129 et seq. 

notice of lien is not vitiated by ab¬ 
sence of seal of notary administer¬ 


ing oath—Davidson v National Can 
Co, 273 P 186, 160 Wash 370 

(2) Under prior territorial laws 
the omission of the notary's seal was 
fatal —Stetson & Post Mill Co v 
McDonald, 32 P 108, 6 Wash 496— 
Gates V Brown, 26 P. 914, 1 Wash 
470 

83. Wash—Griffith v Maxwell, 66 
P 671, 20 Wash 403. 

8ft. Iowa—Wheelock v Hull, 100 N 
W 868, 124 Iowa 762 
40 C J p 252 note 7 

86b Mass —Jackman v. Gloucester, 
9 N D 740, 143 Mass. 880 

86. Iowa—^Wetmore v Marsh, 47 
NW 1021, 81 Iowa 677 

11 CJ p 844 note 11 [a] (1) 

87. Kan—Phelps & Bigelow Wind¬ 
mill Co V Baker. 30 P 472, 49 
Kan 434 

88. US—Grafton Hotel Co v 

Walsh. WVa. 228 F 6, 142 CCA 
461 

Iowa—^Milligan v. Zeller, 196 NW 
793. 197 Iowa 79 
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89. Mmn—Hickey v Collom, 60 N, 
W 918, 47 Mmn 566 

40 C J. p 262 note 12 

90. WVa—Hill Clutch Co v Inde¬ 
pendent Steel Co, 82 SB 223, 74 
WVa 353 

40 C J p 252 note 13 

91. WVa—Hill Clutch Co v. Inde¬ 
pendent Steel Co, supra 

40 C J p 252 note 14 

92. Provision of general registry lav 
that "before any deed or instrument 
in wntmg can be recorded in the 
proper office, the execution thereof 
shall be flzst proved by an affidavit in 
writing of a subscribing witness to 
such instrument" does not apply to 
a mechanic’s lien statement.—Mur¬ 
phy v. Valk, 9 S B 101, 30 S C 262 

93. U S —Suburbcui Improvement Co. 
v Scott Lumber Co, CCAW.Va, 
59 F2d 711. 87 ALR 330, certio¬ 
rari denied Scott Lumber Co ▼. 
Suburban Imp Co, 63 S.Ct. 128, 
287 U.S 660, 77 LEd 669 

Ark—^Brown v Turnage Hardwam 
Co, 26 S W 2d 1114, 181 Ark 606 
Cal—^Leibowitz v. Berry, 299 P 779, 
114 Cal App 6—Patten & Davies 
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cisions on the question, can be easily corrected 
but an intentional false statement of a material 
matter will vitiate the claim Rules substantially 
to this effect are expressly embodied in some stat¬ 
utes A claim or statement which does not even 
substantially comply with the statutory requirements 
IS fatally defective in a majority of jurisdictions, as 
considered supra § 150, and in such case relief 
against the defect is beyond the remedial powers of 
a court of equity and it is immaterial to whose 
fault the insufficiency is attributable®* unless it is 
that of the party sought to be charged The fact 
that the owner himself bought the materials and 
promised to pay for them furnishes no reason for 
sustaining a defective claim ^ Any person interested 
may take advantage of a defect in the lien claim * 

Errors in unnecessary recitals. Errors in respect 


of matters not required to be included in the state¬ 
ment of hen will not invalidate the statement* or 
defeat the hen ^ This is especially true as affecting 
the rights of the original parties to the contract® 

Mistake as to date. Although there is authority 
to the contrary,® it has generally been held that a 
mistake or inaccuracy in the statement as to a date 
IS not necessarily fatal where no one is misled 
thereby to his prejudice,^ and that such mistake 
does not preclude claimant, when necessary to sus¬ 
tain his hen, from showing the true date.® 

b. Waiver or Cure 

A defect or irregularity In the lien claim or itate- 
ment may be waived. 

A defect or irregularity in the lien claim or state¬ 
ment may be waived.® A defect or irregularity is 
waived by a failure to object to it^® in the answer^! 


Lumber Co v Hayden, 298 P 129. 
113 CalApp 103 

Ill —^Alexander Lumber Co v. Keller- 
man 192 NE 913, 858 Ill 207— 
Velde V Schrock. 253 Ill App 274 

Mich —Hopper-McAllister Corpora¬ 

tion V Pelham, 217 NW 9, 241 
Mich 235 

Minn—^Hydraulic Press Brick Co v 
Pierz Co-op Ass'n, 211 NW 836, 
169 Minn 452 

Mo—Miners Lumber Go v Miller. 
App, 117 SW2d 711—^Woodling- v 
Westport Hotel Operating Co. 
App, 63 SW2d 207, 227 Mo App 
1281 

NJ—Meister v J Meister, Inc, 142 
A 312, 103 N JEq 78 

NY—Goldberger-Raabin, Inc v 74 
Second Ave Corporation, 169 NE 
405, 262 NY 836—Lichtenstein v 
Grossman Const Corporation, 225 
N Y S 118, 221 APP Div 527, modi¬ 
fied on other grounds 162 N E 292, 
248 NY 890—Majestic Tile Co v 
Nicholla, 291 NTS. 551, 161 Misc 
231 

Or—Davis v Bertschmger, 241 P 63. 
116 Or 127 

40 C J p 208 note 57. 

Errors and defects in notice to own¬ 
er see supra S 129 

M. Wash —Cornelius v. Washington 
Steam Laundry, 100 P. 727, 62 
Wash 272 

40 C J p 209 notes 57, 68 

Amendment of claim or statement 
see mfra 5 170 

95. US —Harrington Bros v City 
of New York, D C N Y, 61 F 2d 
503 

Ill—H>de Park Inv Co v Hvde 
Park State Bank. 257 111 App 539 

Or—West V Wilson, 297 P 847, 136 
Or 262—Davis v Bertschinger, 241 
P. 63, 116 Or 127 

40 C J p 209 note 59 

9a Cal.—Consolidated Pipe Co v. 


Wolski, 296 P 277. 211 Cal SOS- 
Stone V Senmian, 246 P 45. 198 
Cal 520—Richmond Sanitary Co v 
Franklin, 9 P 2d 855, 122 CalApp 
229—Los Angeles Board of Ad¬ 
justers V Bailes, 2 P 2d 557, 116 
CalApp 816—Johnson v Smith, 
276 P 146, 97 CalApp 752 
Ill—^United Cork Cos v Volland, 7 
N E 2d 801, 365 Ill 564—Alexander 
Lumber Co v Kellennan. 271 Ill 
App 571, affirmed 192 NE 918, 858 
Ill 207 

Mmn—Nelson v Sampson, 243 NW 
105. 186 Minn 271—W T Bailey 
Lumber Co v Elks’ Bl^g Corpo¬ 
ration, 208 NW 198, 167 Minn. 5 
40 CJ p 209 note 60 
87. Cal —^Diamond Match Co v 
Sanitary Fruit Co, ApP, 234 P 
322 

8a Ind —Windfall Natural Gas, 

Minmg & Oil Co v Roe, 84 NE 
996, 41 Ind App 687 
40 C J p 209 note 63 
99. Ind—^Windfall Natural Gas, 

Mining & Oil Co v. Roe, 84 NE 
996, 41 Ind App 687 

1. Wash —^Fairhaven Land Co v. 
Jordan, 82 P 729, 6 Wash 729. 

2. N Y—Pittsburgh Plate Glass Co 
V Vanderbilt, 148 N Y S 609. 

40 CJ p 209 note 66 
Persons entitled to contest Hen gen¬ 
erally see infra §S 279, 280. 

3. Ind —Cline v. Indianapolis Mor¬ 
tar & Fuel Co, 117 N E 609, 66 Ind 
App 883. 

40 C J. p 209 note 67 

4 . Ind—Cline v Indianapolis Mor¬ 
tar & Fuel Co, supra 

RI —^Art Metal Const Co v Knight, 
185 A 136. 56 RI 228 
40 CJ p 209 note 67 

5. Ind—Clme v Indianapolis Mor¬ 
tar & Fuel Co, 117 N E 609, 65 Ind 
App 383 


6. Ill —^May, Punngton & Bonner 
Brick Co V General Engineering 
Co, 54 NE 638, 180 Ill 635 

7. US —Harrington Bros v City of 
New York. D C N Y, 51 F 2d 503 

Fla—^Florida New Deal Co v Crane 
Co. 194 So 865, 142 Fla 471 
NY—^Ziehnski v Hilton, 235 NYS 
182, 134 Misc 303—Farabella v 
Porter, 225 NYS. 417, 130 Misc 
680 

40 C J p 209 note 71 
% Ark —Georgia State Sav Ass’n 
V Marrs, 9 S W 2d 785, 178 Ark 18 
40 C J p 209 note 72 

9. Ill—^Donkle & Webber Lumber 
Co. V Rehrmann, 88 N E 2d 709, 310 
Ill App 17 

Bill, complaint, or petition as aiding 
claim see supra 9 150 
Waiver and estoppel to assert; 
Defenses in action to enforce lien 
see infra S 276 

Mechamc’s lien see mfza SS 222- 
231. 

Waiver of particular objections see 
supra 5 150 et seq 

la Cal—Barker Bros v Coates. 297 
P 8. 211 Cal 756—^Patten & Davies 
Lumber Co v Hayden. 298 P 129, 
113 Cal App 103 

Minn—^Uatruck v Home Ass'n, 207 
NW 324. 166 Mmn 183 
NY—Boyd v. Bassett, 16 NYS 10, 
6l Hun 623. 

Objection first made on appeal see 
Appeal and Error S 240 

11. HI—^Donkle & Webber Lumber 
Co V. Rehrmann, 83 N E 2d 709, 
310 111 App 17 
40 C J p 210 note 75 
AdmlsBioiui in answer 

(1) In general—^Hummel v. Field. 
256 SW 515, 216 MoApp. 186—40 
C J p 210 note 75 [c]. 

(2) Admission of defendant in an¬ 
swer recognizing that plaintiff had 
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or at the time when it is offered in evidence to es¬ 
tablish the lien,i2 and going to trial on the ments.^^ 

In addition, the owner waives his right to object 
to a defect or inaccuracy in the claim by obtaining 
a rule on claimant to issue a scire facias on the 
lien,i^ entering into an agreement with claimant 
that the issuance of a scire facias shall be post¬ 
poned for a specified period of time,i5 joining in an 
agreed statement of facts, setting forth that he was 
not misled by an inaccuracy in the certificate of 
claim,or by failing to request a more specific 
statement of claim after leave was granted to 
amend the claim but it was not formally amended 
After giving security and having the •lien dis¬ 
charged, It IS too late for the owner,l8 although not 
for other lienors,^® to raise objections to defects in 
the lien On the other hand, the mere appearance of 
defendants in proceedings to foreclose a hen does 
not waive a defect in the noticeand it has been 
held that the owner does not by merely reading 
the claim as filed to the j’ury on the trial admit it^i 
or become estopped to allege that it is defective 2® 
Where the hen claim or statement is fatally defec¬ 


tive, the fact that a purchaser, subsequent lien cred¬ 
itor, or other person interested in the estate has 
actual notice of the claim will not cure the defect 
as against him 2® 

§170. Amendment of Claim or Statement 
a In general 

b Time and nature of amendment 
c. Procedure 

& In Gleneral 

A mechanic’s lien claim or statement may be amend¬ 
ed pursuant to statutory authorization. 

It has been laid down flatly that the notice or 
claim of a mechanic’s lien must be complete in it¬ 
self at the time when it is filed for record in order 
to authorize its enforcement, and that it is not capa¬ 
ble of being amended or reformed ,2^ but it has 
also been held that, at least in certain respects or 
within a specified time, the claim, notice, or state¬ 
ment may be amended 25 In various jurisdictions 
there are statutes expressly providing for the 
amendment of the claim or statement 26 Some 


filed its elsjm, and acknowledging 
that claim was filed in behalf of 
plaintilE, waived any technical ques¬ 
tion of sufficiency of claim of lien 
—Donkle & Webber Lumber Co v 
Rshrmann. 33 N E 2d 709. 810 XU App 
17 

Ifl. Wash—Cornelius v Washington 
Steam Laundry, 100 P. 727, 62 
Wash 272 

40 C J p 210 note 76 
13. Pa—^Koons v. Hardmg, 8 Pa 
Dist & Co 741 
40 C J p 210 note 77. 

14L Pa—Slezak v Zibema. 3 Pa 
Dist & Co 881 

15. Pa^Mesta Mach Go v Dunbar 
Furnace Co, 96 A 685, 250 Fa 472 
18. Mass—Brown v Haddock. 86 N 
E 678, 199 Maes 480 
17. Pa—Mesta Mach Co v. Dunbar 
Furnace Go. 96 A 586, 260 Pa 472 

18l Pa—^Vansciver v. Churchill, 86 
Pa Super 212 

1% NY —^Pittsburgh Plate Glass Co 
V Vanderbilt. 143 NTS 609 

8CK NY—^Beals v B’Nai Jeshurum 
Cong. 1 ED Smith 654 

81- Pa—^Harman v Cummings, 43 
Pa 822 

88. Pa—^Harman v. Cummings, su¬ 
pra 

40 C J p 210 note 87. 

83i Pa.—^In re Wells, 2 Del Co 172 

84. Ohio—^D & H Coal Co v Liay, 
176 N E 80, 87 Ohio App 433 
40 C J p 262 note 20. ' 


Amendment of* 

Notice* 

Of filing claim see supra S 146 
To owner see supra § 129 
Pleadings see infra 5 306 
Completeness of notice or claim gen¬ 
erally see supra S 160 
Filing one or more claims see supra 
5 133 

Statutes authorizing amendments: 
Constitutionality see supra S 3 
Construction see supra S 4 
Prospective or retrospective opera¬ 
tion see supra 5 5 
fiz Calif ozxua 

(1) The rule of the text haa been 
followed—^Madera Flume & Tiading 
Co v Kendall, 52 P 304, 120 Cal 182, 
66 Am S R 177—^Fernandez v Burle¬ 
son, 42 P 666, 110 Cal 164, 62 Am 
SR 75—Goss V Strelitz, 54 Cal 640 
—Hasrward Lumber & Investment 
Co V Fnde of Mojave Mining Co, 
110 P2d 439. 43 Cal App 2d 146— 
Bishop v Hayward Lumber & In¬ 
vestment Co, 65 P2d 126, 19 Cal 
App 2d 234 

(2) However, it has been held that 
an amended lien may be filed withm 
the time an original lien may be filed 
—Heberling v Day, 209 P 908, 69 
Cal App 13—40 CJ p 253 note 21 
[a] 

86. TUlag of new Usn oures defect 
Mich—Cooper v. Ross, 206 NW. 692, 
282 Mich 648 
Xa Rhode Island 

After the expiration of the time 
set for filing by the statute, the no¬ 
tice of lien and the account cannot 
be amended to correct the omission 
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of prescribed requirements or to ex> 
tend the claim, but either of them 
may be amended to rectify erroneous 
references or statements therein 
which are not required by the stat¬ 
ute, provided the amendment does 
not enlarge the account or demand! 
as ongmally filed—^Art Metal Const 
Co V Knight, 186 A 136, 66 RI 
228—40 CJ. p 262 note 20, p 268 
note 21 [b]. 

86L Kan —^Leidigh & Havens Lumber 
Co V Wyatt, 109 P 2d 87, 158 Kan 
214—Gaudreau v Smith, 40 P2d 
365, 141 Kan 123 

NY—In re Thomas J Dorsey, Inc, 
268 NYS 296, 240 App Div 1005 
Okl—Parker v Everetts, 165 P 2d 
630—^King V Long-Bell Lumber Co, 
106 F 2d 1060, 188 Okl 46—Spurrier 
Lumber Co v Montgomery, 24 P 
2d 1006, 166 Okl 67 
Pa—Kinoell v Carey, 140 A 522, 291 
Pa 531—Hamilton v Means, 88 A 
2d 528, 155 Fa Super 246—Shatzer 

V Abbott's Alderney Dairies, il 
Pa Dist & Co 287—Consorto Const 
Co v Love, Com PI, 33 Del Co 377 
—^Raymond v Brookside Distilling 
Products Corporatioit Com PI. 44 
Lack Jur. 181—Grass v Eisenbrey, 
Com PI, 69 Montg Co 268—^Meehan 

V Hollister, Com PI, 6 SchReg 
326—Pagona V Patterson, Com PI, 
29 West Co Leg J 67 

Wash—Schulenburg v. Storre, 272 P 
514, 160 Wash 170—Greene v. Fin- 
nell, 60 P 144, 22 Wash 186—Sul¬ 
livan V. Treen, 43 P. 38, 18 Wash. 
261 

Wis —Mark Fame Lumber Co. v 
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statutes provide that the claim may be amended as 
pleadings may be,^^ but a statute providing for 
amendment of process, pleadings, or proceedings in 
actions to enforce hens does not apply to the state¬ 
ment of lien 28 A statute relating to the amend¬ 
ment of mechanics’ lien claims does not permit an 
individual to take advantage of a hen previously 
filed by a non-entity 29 

b. Time and Nature of Amendment 

(1) In general 

(2) Particular matters 

(1) In General 

Unless authorized by statute, a mechanic's lien claim 
or statement may not be amended after the expiration of 
the time for filing 

A mechanic's hen claim or statement may be 
amended prior to the expiration of the time for 


filing,20 but, in the absence of statutory authority, 
an amendment is not permissible after the lapse of 
such time 21 In various jurisdictions statutes con¬ 
fer authority for the making of the amendment aft¬ 
er the expiration of the time for filing .22 Under 
the terms of the different statutes, and the construc¬ 
tion placed thereon, it has been variously held that 
an amendment may be made after the institution of 
suit to enforce the claim ,23 at any time when a 
pleading could be amended ,2^ on the trial ,35 at 
the close of the evidence ,28 after trial and ver¬ 
dict ,27 at any time before the entry of judgment ,28 
and even after judgment 29 While the practice of 
moving for an amendment in an answer to a rule 
to strike off is not to be commended,40 it seems that 
an amendment may be allowed after a rule to strike 
off where it is merely an amplification or correction 
of the original averment and does not alter the 
character of the claim.^i 


Douglas County Impr Co, 68 N.W 
1013, 94 Wis 322 
40 C J p 253 notes 22 25 
Discretion of court 

Granting permission under statute 
to amerd lien statement ordinarily is 
within sound discretion of court — 
Badger Lumhei & Coal Co v. 
Schmidt. 251 P 196. 122 Kan 48 
IkL Kew 7oxk 

(1) Under Liien lAw S 12-a the 
court, in a proper case, may make an 
order amending a notice of lien — 
Izi re Thomas J Doisey, Inc, 268 N. 
YS 295, 240 App Div 1006—Fzank 
Teicher, Inc. v Gold. 267 NTS 164, 
239 AppDiv. 285—Cleg Co v Henry 
Moss & Co, 64 N T S 2d 99 

(2) Provisions of lien law that no 
amendment of notice of lien shall be 
granted to prejudice of existing lien¬ 
or means lienors existing at time of 
granting of amendment —Owens v 
Elbner, 74 N T S 2d 169 

(3) Formerly court Tias without 
power to allow amendments—In re 
James Passcro & Sons, 261 NTS 
661, 237 AppDiv 63S—40 CJ, p 252 
note 20 

27. Kan —^Badger Liumber & Coal 
Co V Schmidt, 251 P 196, 122 Kan 
48 

Okl —^Wliitfleld V Frensley Bros 
Lumber Co, 283 P 985. 141 Okl 
14 

Wash—^Rose v O’Reilly, 244 P 124, 
138 Wash IS 

Wia —Q W Hirth, Tnc v Clyborn 
Realty Co 232 NW 857, 202 W.s 
432—Mark Paine Lumber Co v 
Douglas County Impi Co, 68 N. 
W 1013, 94 Wis 32J 
40 C J p 253 note 26 

28L Mich —Lincy v Piatt Power & 
Heat Co, 122 NW 112, 157 Mili 
544, 133 Am S R 360 


29. Md —^.Vtlantic Mill & Lumber 
Realty Co. v Keefer, 20 A 2d 178, 
179 Md 496 

aOL Pa—^Kanofsky v Carey, 89 Pa 
Super 422 

40 CJ p 253 note 29 
Time for filing lien claim or state¬ 
ment see supra §S 139-144 

31. Ark —Sebastian Building & Loan 
Ass’n V Minten, 27 SW.2d 1011, 
181 Ark 700 

Del —Oozpns Jnxis cited m E J Hol¬ 
lingsworth Co V Contmental-Diar 
mond Fiber Co, 175 A. 266, 268, 6 
WWHarr 303 

Idaho—Corpus Jtuis cited In Linch 
V. Perrine, 4 P 2d 353, 355, 51 Idaho 
152 

Ill—Fifty-Ninth Street Lumber Co 

V Emery, 237 Ill App 416 

Kan—^Badger Lumber & Coal Co v 
Schmidt 251 P 196, 122 Kan 48 
Md—Atlantic Mill & Lumber Realty 
Co V Keefer. 20 A 2d 178, 179 Md 
496 

Pa —South Philadelphia Builders’ 
Supply Co. V Testa, 8 PaDist & 
Co 794 

40 C J p 253 note 30 

32. Okl —Doggett V. Pricer, 61 P 2d 
1049. 178 Okl 130—ChiGlcasha Cot¬ 
ton Oil Co V Standard Lumber Co, 
62 P2d 816, 175 Okl 16—Whitfield 

V Frensley Bros Lumber Co, 283 
P. 985 141 Okl 44 

Pa.—Gerhart v Christ, 10 Pa Dist & 
Co 818, 41 Lane L Rev 73 
Wash—Rose v O’Re.lly. 244 P. 124, 
138 Wash 18 
40 C J. p 253 note 81. 

33. Mo—^Philip Gruner Lumber Co 

V Hartshorn-Barber Realty Co, 151 
SW 346 171 Mo Ado 614. 

40 CJ p 25o note 33 
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3^ Okl—^Ketcham v Cunliff, 187 P 
1096, 77 Okl 287 

35. Kan—^Noll v Graham, 27 P2d 
277, 138 Kan 676 

Wash —Schulenburg v Storre. 272 P 
614, 160 Wash. 170 
40 C J. p 254 note 35 

3& Kan—Brown v WeJker, 164 P 
1092, 100 Kan 643 

Amendment to conform claim to 
proof 

(1) Under Comp L S 3789, trial 
court in suit to foreclose labor lien 
claims has wide discretion m per¬ 
mitting amendments to claims to con¬ 
form to proof—^Nellis v Johnson, 57 
P 2d 893, 67 Nev. 17. 

(2) Motion to amend claim of lien 
filed against one group of mining 
claims so as to cover all mining 
claims of defendant in another group 
after defendant had offered evidence 
that work had been performed by 
claimants on certain claims of other 
group should have been denied siiice 
motion was not to conform pleadings 
to proof—^Nellis v Johnson, supra 

37. Purely tecliaioal amendment 
Pa—Day v Pennsylvania R. Co, 86 
Pa Super 686 

3BL N.J —Guerber Engineering Co 
V Staffoid. 114 A 747, 96 N JLaw 
280 

40 CJ p 254 note 88 

3& Okl—^Ketcham v Cunlilf, 187 P 
1095, 77 Okl 287. 

40. Pa —Slezak v. Zibema, 8 Pa. 
Dist & Co 83L 

41. Pa—Bennett v. Ft'ederick R 
Gerry Co. 117 A 346, 273 Pa 685 
—Steinitzer v. Scholl, 24 PaDist 
710.- 
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An amendment may be permitted where the hen 
claim is not fatally defective,^2 as where it is de¬ 
fective in formas and not in substance In a few 
junsdictions the statutes expiessly provide for 
amendments in matters of substance,but most 
jurisdictions an amendment is not allowable after 
the expiration of the time allowed for filing the 
claim where the claim hied is defective in sub¬ 
stance,^® or where it is fatally or incurably defec¬ 
tive,or for some other reason the amendment 
sought would be in effect the filing of a new claim 
Where the hen was discharged for failure to issue 
a summons within the time prescribed by statute, 
the court is without power to amend the claim 
where the amendment would result in reviving the 
claim ^3 

The courts will not permit an amendment after 
the time allowed for filing so as to affect the rights 
of a bona fide purchaser or encumbrancer;®® but 
this rule does not apply so as to give a prior mort¬ 
gagee,®^ a purchaser at a judicial sale,®2 or a pur¬ 
chaser who has paid only a small part of the pur¬ 
chase price®® a standing to object to the amend¬ 
ment. 


Sometimes defendant’s consent to the amendment 
of the complaint obviates the necessity of amend¬ 
ing the claim or notice,®^ and it is proper to refuse 
leave to amend where the amendment, if made, 
would be useless ®® 

(2) Particular Matters 

Various amendments have been allowed to a mechan- 
ic’s hen claim or statement, such as an amendment for 
the purpose of correcting an erroneous or imperfect de¬ 
scription of the property or an error or inaccuracy in 
the statement of the name of the owner. 

Amendments to mechanics’ hen claims or state¬ 
ments have been permitted to make the claim more 
precise, specific, and particular,®® to apportion the 
claim,to change®® or supply®® a date, to sup¬ 
ply an omission to aver notice to the owner of the 
intention to file the hen,®® and to set out more fully 
the terms and conditions of a verbal contract®^ 
In addition, an amendment may be allowed for the 
purpose of correcting an erroneous or imperfect 
description of the property,®® but not for the pur¬ 
pose of describing and charging property entirely 
different from that described m the claim as origi¬ 
nally filed®® 


4a. Kan—^Noll ▼. Graham. 27 P 2d 
277, 138 Kan 676 

40 C J p 264 note 42. 

43. Kan—^Brown v. Walker, 164 P 
1092, 100 Kan 642, reheanni^ de¬ 
nied 166 P 873, 101 Kan 293 

40 C J p 264 note 43 

44. Fa—Meehan v Hollister, Com 
FI, 6 Sch Rear 326 

Wash—McMullen v Croft, 164 P 
930. 96 Wash 276, 279 

40 C J p 264 note 44 

46. N J —American Brick & Tile Co 
V Drmkhouse, 36 A 1034. 69 NJ 
Law 462 

40 C J p 254 note 46 

46. Del—E J Hollinarswurth Co y 
Continental-Diamond Fiber Co, 175 
A 266, 6 WWHair 803 

Pa—Rice V Cornelius. 48 PaDist & 
Co 86—South Philadelphia Build¬ 
ers’ Supply Co v Testa. 8 PaDist 
& Co 794—Hassler v Haas, S4 
Berks Co L J 103, 55 Tork heg Rec 
199 

40 C J p 264 note 46 

47. N T —Frank Teicher, Inc. v 
Gold. 267 NTS 164, 239 App Dxv 
286 

40 C J p 264 note 47. 

48. Ark —Sebastian Building & Loan 
Ass’n v Minten, 27 SW2d 1011, 
181 Ark 700 

40 CJ p 254 note 48. 

49. NJ—MeliB V Goldstein, 188 A 
76, 4 N J Miec 864 

Ba Iowa—^McOillivary v Case, 77 
NW 483, 107 Iowa 17 

40 C J p 264 note 49. 


61. Wash—Sullivan v Treen, 48 P. 
38, 13 Wash 261. 

62. Pa—H G Vogel Co, Inc v 
Grape Products Co, 67 Pa Super 
601 

10 C J p 254 note 51 

53. Pa—Heist v Montayne, 63 
Super 611 

10 C J p 1 note 62 

54. US —M A Phelps Lumbei Co 
v McDonough Mfg Co , Wash , 202 
F 445, 120 CCA 661 

66. Wash —Canyon Lumber Co v 
Sexton, 161 P 841, 93 Wash 620 

66L Fa—Linden SLeol Co \ Im¬ 
perial Refining Co, 20 A 867, 138 
Pa 10. 9 LRA 868 

Xtemisation 

Claim may be amended bo as to 

slate the items of the claim 

Kan—Leidigh & Havens Lumber Co 
V Wyatt. 109 P2d 87, 16J Kan 
214—Noll V Graham, 27 P3d 277, 
138 Kan 676 

Okl—Spurrier Lumber Co v Mont¬ 
gomery, 24 P2d 1005, 166 Okl 67 

10 C J p 264 note 65 [a] 

57. N J —James v Van Horn. 89 N 
jLaw 353 

Pa—Hoffmaster v Knupp, 16 Pa Co 
140 

58. Pa-^Hamilton y Means. 88 A 
2d 628, 155 Pa Super 245—Schaef¬ 
fer V Rohrbach, Wilcox p 250 

Date of completion of oontzaot 

Wash—Rose v O'Reilly. 244 P 124, 
138 Wash 18 


Date of famishing matenals 

Mich—^Lewis Mfg Co v Lee, 256 
NW 467, 268 Mich 383 

R I —Cook, Borden & Co v R Z L 
Realty Corporation, 147 A 891, 60 
RI 375 

Wash—Capital Savings & Loan AiSs'n 
V Vaughn Hardwaxe Co, 1 P 2d 
810, 168 Wash 396 

59. Pa —Sinnott v Beard, 14 Pa 
Diet 619—Gebhard v Levering, 14 
Phila 120 

GO. Pa —Grass v Eiaenbrey, Com 
PI, 69 Montg Co 258—Lhormer v 
Frank, Com PI. 87 PittsbLegJ 
256 

40 C J p 254, note 59 

61. Pa —Sinnott v Beard, 14 Pa 
Dist 619—Mulherm & Judge Lum¬ 
ber Co V Jones, 6 Lack Jur. 72, 9 
North Co 219 

68. Kan—Gaudreau v Smith, 40 P 
2d 866, 141 Kan 123 

NT—In re Thomas J Dorsey, Inc, 
268 NTS 296, 240 App Div 1005 

Okl —^King V Long-Bell Lumber Co , 
105 P 2d 1060, 188 Okl 46 

Pa—McClellan v Bowser, 27 Fa 
Dist & Co 131—Gerhart v Christ, 
No 1. 10 PaDist & Co 813. 41 
Lane L Rev 73 

40 C J p 254 note 61 

03ta Ark —Sebastiein Building & Loan 
Ass’n V Minten, 27 SW2d 1011, 
181 Ark 700 

Ind—Lindley v. Cross, 31 Ind 106, 
99 AmD 610 

WVa—^Duncan Box & Lumber Go 


717 



§ 170 


MECHANICS^ LIENS 


57 C J S 


Except under some statutes,amendments to the 
claim introducing- new parties cannot be made, at 
least after the expiration of the statutory period 
for filing a hen,®® but a name improperly appear¬ 
ing may be struck out,®® and amendments may be 
made for the purpose of correcting an error or in¬ 
accuracy in the statement of the name of the own¬ 
er®"^ or lienor,®® to cure an omission to show with 
whom the original contract was made,®® and to 
change the designated status or capacity of a per¬ 
son named m the original claim 7® 

Amendment of verification In some jurisdictions 
an unverified mechanic’s lien statement may be 
amended by adding thereto a proper verification, 
even after the expiration of the statutory period 
allowed for the filing of the hen statement but 


in other jurisdictions the want of verification, or of 
a sufficient verification, is a defect which cannot be 
amended, at least after the expiration of the period 
of time in which the claim is required to be filed 

Amount of claim A claim or statement may not 
be amended as to the amount claimed where the 
statute expressly excepts the amount claimed from 
the matters in respect of which the claim or state¬ 
ment may be amended 

c. Procedure 

In amending a mechanic’s lien claim or statement, 
the procedure prescribed by statute must be followed. 

The procedure prescribed by statute must be pur¬ 
sued in amending a mechanic’s lien claim or state¬ 
ment.*^® The amendment may7® and must^^ be 


V Stewart, 30 SESd 391, 126 WVa 
871 

40 C J. p 264 note 62 

M. Wis—ChaJloner v Howard, 41 
Wis 355 

66, Pa—Knos V Hilty, 11 A 792, 
118 Pa 430 
40 C J p 266 note 64 
SnbstitiitioiL 

(1) An amendment substituting 
the name of an entirely different per¬ 
son or corporation as contractor has 
been denied—Lacy v Piatt Power & 
Heat Co, 122 NW 112, 167 Mich 
544. 133 Am SR 360—40 CJ p 255 
note 64 [a] 

(2) Amendment substituting the 
owner as contractor after time for 
flling hen has expired cannot he al¬ 
lowed—^Keever v Ulnch, 10 PaDist 
St Co 18. 30 Dauph Co 289. 

(3) Amendment of mechanics' hen 
claim, substituting a wholly different 
defendant, may he filed at any time 
before time for filing lien has expired 
—^Kanofsky v. Carey, 89 Pa Super 
422. 

66. Pa—Beetem v. Treibler, 4 Fa 
Dist 738, 16 Pa Co 605—Aldine 
Mfg Co V Butler, 9 Kulp 33. 

67. Kan —Cooke v Luscombe, 294 P 
849, 132 Kan. 147 

N. T.—Rocco V Chain Bldg Corpora^ 
tlon. 8 NYS2d 219. 167 Misc 876 
—Cleg Co v Henry Moss & Co, 
64 N Y S 2d 99 

Okl —^Doggett V Pricer, 61 P 2d 1049, 
178 Okl 180—Chickasha Cotton Oil 
Co V Standard Lumber Co, 62 P 
2d 816, 175 Okl 16—Spurrier Lum¬ 
ber Co V Montgomery! 24 P.2d 
1006, 165 Okl 67 

Wis—G- W Hirth, Inc v. Clyboum 
Realty Co, 232 NW 857, 202 Wis 
432 

40 C J p 255 note 66 

68. NY—Core Joint Concrete Pipe 
Corporation v Paiiio Bros, 286 N. 
YS 706. 247 App Div 746 


69. Wis—^Dentz ▼ Kimermann, 97 
NW. 181, 119 Wis 492. 

Name of contractor 
Lien statement. whiCh allegedly 
failed to state contractor's name or 
name of any person who contracted 
for material, was amendable, if 
amendment was necessary, where 
owner in constructing house and pur¬ 
chasing material acted for himself 
both as owner and contractor—Lei- 
digh & Havens Lumber Co. v Wsratt, 
109 P2d 87. 153 Kan 214 

Zn penssylvama 

(1) Where mechanic's hen claim 
gave name of person with whom 
claimant contracted but did not set 
forth in either caption or body of 
claim that such person was contrac¬ 
tor, claim was insufficient although 
It could have been amended —^Hamil¬ 
ton V Means, 38 A 2d 628, 155 Pa 
Super. 245 

(2) The failure to set forth the 
name of the person with whom the 
contract was made was not subject 
to amendment—Connolly v Fioiman 
8 PaDist & Co 92, 24 LuzLegReg 
78. 

7a Okl —^Doggett V Pricer, 61 P 2d 
1049, 178 Okl 130 

Pa—Gerhart v Christ. 10 PaDist 
& Co 818 

40 C J p 255 note 68 

71. Okl—^Barnes v Aggas, 242 P 
1046, 115 Okl 116 

40 C J. p 255 note 69 

AmeDdment disaUowsd 
Where fund to which any liens 
could attach was insufiB-cient to pay 
in full the hens of other lienors, 
amendment nunc pro tunc of hen by 
permitting proper venflcation thereof 
could not be granted—Owens v Bb- 
ner, 74 N Y S 2d 169 

72. Okl—^McGill V Cooper Supply 
Co. 165 P2d 829. 196 Okl 362— 
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Barnes v Aggas, 212 P. 1046, 115 
Okl 115 

40 C J p 255 note 69 

73. US —Tygart Valley Brewing 
Co V Vilter Mfg Co. CCA WVa., 
184 F 845, 107 CCA 169 

W Va —Lockhead v Berkeley Sprmgs 
Waterworks & Improvement Co, 
21 SB 1031, 40 WVa 553 

74. Kan—^Leidigh & Havens Lum¬ 
ber Co V Wyatt, 109 P2d 87, 163 
Kan 214—^Badger Lumber & Coal 
Co V Schmidt. 251 P 196, 122 Kan 
48 

Okl—^Paiker v Bveretts, 165 P 2d 
630, 196 Okl 408—Spurrier Lumber 
Co V Montgomerv, 24 P 2d 1005, 
165 Okl 67—^Whitfield v Prensley 
Bros Lumber Co, 288 P. 985, 141 
Okl 44 

40 C J p 255 note 71. 

75. N J —Board v Freedman, 131 A 
913 

NY—In re Wilaka Const Co, 2 N. 

Y S 2d 251. 166 Misc 186 
After award of arbitrators 

A claimant who seeks to amend his 
lien after an award of arbitrators 
has been filed must pay all costs to 
the time of his seekmg the amend¬ 
ment —Connery v Howe, 4 L T N S. 
(Pa) 231 

Petition or application 
Where the statute requires a peti¬ 
tion or other application statmg cer¬ 
tain matters, the paper presented to 
obtain the amendment must comply 
with the statutory requirements — 
Dyei V Wallace, 107 A 754, 264 Pa 
169—10 C J p 255 note 82 
Snffleienoy of notice of Intention 
may not be decided in proceedings 
to amend claim —Grass v Bisenbrey, 
Pa Com PI. 59 MontgCo 268 

7a N J —Guerber Engineering Co v 
Stafford, 114 A 747, 96 N J Law 
280 

40 C J p 255 note 72 

77. Md—Baker v Wmter, 15 Md 1 

40 C J p 255 note 73. 
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made in the trial court, by leave or order of 
court an amendment by changing or altering the 
record is not permissible,although it is sometimes 
upheld notwithstanding the irregularity®® Under 
some statutes the amendment must be in writing®^ 
and signed by the judge®® In some jurisdictions 
the amended lien claim need not be sworn to,®® 
but m other jurisdictions the amendment should be 
sworn to by claimant unless some reason is assigned 
for submitting the affidavit of another person ®^ 

Defendant may deny the existence of the alleged 
grounds of amendment,®® and, where he does so, 
claimant has the burden of supporting his motion 
or petition by proof ®® It has been held that the 
burden of showing that a purchaser or encumbranc¬ 
er would not be prejudiced by the amendment is 
on claimant ;®7 but it has also been held that, where 
the record is silent on the subject of intervening 
rights, claimant is not required to negative such 
rights ®® 

Notice. Such notice of the application to amend 
a lien claim or statement must be given as the stat¬ 
ute may prescribe ®® On failure to give the re¬ 
quired notice the application may be denied with¬ 
out prejudice to renew on proper notice ®® 


§ 171. Striking Off Claim or Statement 

In a proper cjise a rnechanic’a lien claim, notice, or 
statement may be canceled, discharged, or stricken off. 

In a proper case a mechanic’s lien claim, notice, 
or statement may be discharged or canceled.®^ 
Where the grounds for cancellation of a notice of 
hen are prescrrbed by statute, the notice may not 
be canceled on other grounds ®® A statute au¬ 
thorizing the court to cancel a mechanic’s lien on 
the ground that no action to enforce it had been 
commenced within the prescribed time after serv¬ 
ice of a notice to commence an action is not a stat¬ 
ute of limitation making it compulsory for the 
court to discharge the hen, but is rather a permis¬ 
sive statute which clothes the court with discre¬ 
tionary power to discharge or to refuse to do so 
for good reason shown ®® 

Where the modes of discharging a mechanic’s 
hen are prescribed by statute it may be discharged 
only in one of the modes provided Where sep¬ 
arate and distinct statutory provisions govern the 
discharge of a mechanic’s hen and the discharge of 
a mechanic’s notice of intention, a mechanic’s no¬ 
tice of intention may be discharged only by pursu¬ 
ing the method prescribed therefor by statute®® and 
the remedies provided for discharge of the hen do 


Acendmaiit by suurter 
Under Comp St Suppl 1911-1916 P 
943 § 16, a lien claim once filed was 
unamendable except on an order made 
by a justice of supreme court or a 
judge of circuit court, after a hear- 
mg had on notice to all parties m- 
terested and could not be amended 
by a master —^Board v Freedman, 
N T, 131 A 913 

78. Wash—Brown v Trimble, 98 P 
317, 48 Wash 270 

40 C J p 255 note 74 
By agreement or leave of court 
Pa—^Kanofsky v Carey, 89 Pa Super 
422 

79. Ksji—^Newman v. Brown, 27 
EAn 117 

80. Dak—Sarles v Sharlow, 87 NW 
748, 5 Dak 100 

40 CJ P 255 note 76 

81. N J —Drinkhouse v American 
Brick & Tile Co, 33 A 950, 68 N J 
Law 432, affirmed 86 A 1084, 69 
NJLaw 462 

88. N J —^Drinkhouse v American 
Bnck & Tile Co, 33 A 950, 68 N 
J Law 432 

83. N J —^Drinkhouse v American 
Bnck & Tile Co, supra 

84. Pa—Sinnott v Beard, 14 Pa 
Dist 619 

85b Pa —Shaffer v. Hamernick, 23 
FaDist 860. 


86. Pa —Shaffer v Hamernick, su¬ 
pra 

87. Minn—^Wetmore v Royal, 66 N. 
W 594, 55 Minn 162 

88. Pa—Stemitzer v Scholl, 24 Pa 
Dist 719 

40 CJ p 256 note 86 

89. N Y —^In re Wilaka Const Co , 2 
N Y S 2d 251, 166 Misc 185 

90. NY—^In re Wilaka Const Co, 
supra 

91. Payment of snbcontraotorT 

Landowners appealing to equity- 
court to declare mechanic’s liens in¬ 
valid for want of written notice were 
not equitably required to pay sub¬ 
contractors' claims from sum paid 
corporation by owners holding all 
stock thereof—Coleman v Pearman, 
165 SB :7L 169 Va 72 
Landowner, oanoeling constmotion 
contract at tune when contractors 
were not in default, was not entitled 
to have liens in fa-vor of contractors 
canceled—^Wickliffe v Cooper & 
Spener, 120 So 62, 167 La 689 
Issues, proof and vanaaco 
Tex—Garrett v Katz; CivApp, 23 
SW2d 486, judgment corrected 27 
S W 2d 373 

Petition held msufflolent 
La—Lieber v Levy, 116 So 394, 166 
La 949 


Weight and sufflciency of evidence 
Md —^Blenard v Blenard, 46 A 2d 386 
Wash—Daloia v Boyd, 183 P2d 960, 
16 Wash 2d 489 

98. NY—Matter of Bronitsky, 121 
NYS 422, 136 App Div 672 

93. NY—In re Rosen, 13 NYS 2d 
1019, 172 Misc 134 
Motipn for cancellation denied 
Where negotiations were being car¬ 
ried on to settle claim between attor^ 
ney for the lienor and others, mo¬ 
tion to cancel mechanic’s lien on 
ground that no action to enforce it 
had been commenced within thirty 
days from the date of service of no¬ 
tice to commence action was denied. 
—In re Rosen, supra 
Lien fox public improvement 
Filing with compti oiler of notice 
of pendency of action within three 
months after filing of notice of lien 
for a public improvement barred 
summary discharge of lien on ground 
of failure to commence action to en¬ 
force lien within thiee months — 
Werra Aluminum Foundry Co v. 
Levine, 283 NYS 867, 246 App Div. 
738 

94L NY—^In re 12 East 86 St. Cor¬ 
poration, 261 NYS 840, 146 Misc. 
236 

9&I N J —^N August, Jr & Co v. 
Crosta, 28 A 2d 167, 127 NJLaw 
436 
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not apply 

Where directed by statute, the proceeding for the 
vacation and cancellation of the hen is by applica¬ 
tion to a particular court or judge for an order 
summanly discharging of the record the alleged 
lien^7 and where the statute limits the court to a 
consideration whether from the face of the no¬ 
tice of lien the claimant has a valid lien no other 
question may be determined 88 Where no appeal 
has been taken by the owner from an order estab¬ 
lishing the validity of liens on a motion attacking 
their validity, no further determination thereon is 


required m a subsequent motion to vacate and can¬ 
cel the liens on the ground of willful exaggera¬ 
tion 88 

In some jurisdictions where proper application^ 
IS timely made^ by a person entitled to object,® the 
claim or statement may be stricken off in a proper 
case,4 as where the lien is not self-sustaining® and 
it would be equitable to allow it to remain on rec¬ 
ord as a hen® The claim can be stricken off for, 
and only for, defects or irregularities appearing on 
Its face.^ The lien will not be stricken off if it 


96L Methods for di^oharg'e of lien 
and notice of Intention 

(1) Mechanics' lien law contem¬ 
plates that lien claim may be dis¬ 
charged in statutory manner in lien 
docket pertaining to liens and not in 
county clerk’s book entitled "Me¬ 
chanic's Notice of Intention."—In re 
Dujanski, 179 A. 693, 13 N J Misc 
546 

(2) Provision In mechanics’ lien 
law that notice of intention m case 
of abandonment shall be discharged 
only on certificate being fi^ed by par¬ 
ties filing notice was mandatory and 
exclusive so as to deprive circuit 
court of jurisdiction to order county 
clerk to discharge such notice in 
event of abandonment—In re Bu- 
janski, supra 

97- NT—Fuller v Knapp, 263 NT 
S 589. 146 Misc 654 
98L NT —Fuller v Knapp, supra— 
In re 12 East 86th St Corporation, 
261 NTS 840. 146 Misc. 285 
XsimsB of fact for trial 
Objections which did not involve 
matters appealing on face of me¬ 
chanic's lien raised issues of fact for 
disposition on trial rather than on 
motion to vacate the lien—Cleg Co 
V Henry Moss & Co, 64 N T S 2d 99 
Whether m&ter.als wore readily 
removahla trade fixtures and wheth¬ 
er tenant had permission ftom own¬ 
er to install the materials were mat¬ 
ters of fact which would not sum¬ 
marily be determined on application 
to vacate and cancel mechanic's lien. 
—Cleg Co V Henry Moss & Co. su¬ 
pra 

99. NT —Schenectady Homes Cor¬ 
poration V Greenside Painting 
Corporation, 37 NTS 2d 53 

1. Pa—^Wharton v Real Estate Inv. 
Co. 36 A 725. 180 Pa 168. 57 Am. 
SH 629 

40 C J p 256 note 92 
AH ohj^tzons to Uaa shonJd he 
sat forth m the petition, motion or 
rule or in an amendment thereto — 
Delaware County Supply Co v Sca- 
vlcchia, Pa Com PI, 83 Del Co 85 
Bxceptions 

(1) Exceptions in mechanics’ lien 


proceeding are intended to perfoim 
same function as demurrer to dec¬ 
laration, being primarily directed to 
statement of claim, not bill of par¬ 
ticulars—^Thomas v Goldhahn. 156 
A 363, 4 WWHarr, Del, 495 

(2) Where exceptions are sustain¬ 
ed to statement of cleum in mechan¬ 
ics’ hen proceedings, lien is ordeied 
stricken from record and defendant 
has execution for his costs —E J 
Hollingsworth Co v Continental-Di¬ 
amond Fiber Co, 175 A, 266, 6 WW 
Harr, Del. 303 

(3) Entire lien or claim cannot be 
stricken on exceptions directed only 
to bill of particulars—Armstrong & 
Latta Co V Wilmington Sugar Re¬ 
fining Co, 120 A 94, 2 Harr, Del, 
125 

2. Fa—^Koons v. Harding, 8 Pa 
Dist & Co 741 

40 C J p 256 note 93 

3. Pa—Mesta Mach Co v Dunbar 
Furnace Co, 95 A 5S6, 250 Pa 472 
—Hayward v Wandne, Com PI, 
20 Eiie Co. 246—^Haug v Atlantic 
Refining Go, Com FI, 86 Pittsb 
LegJ 42 

40 C J p 266 note 94 
Hien. Is res inter alias acta as to 
all but the parties to it—DiaJce v 
Stout, 127 A 639, 282 Fa 225— 
Kessler v Mandel, 40 A 2d 926, 156 
Fa Super 505 

4. Pa—^Rice v Cornelius. 48 Pa 
Dist & Co 86—^Hassler v Haas, 
Com PI, 34 Berks OoLJ. 103, 65 
TozkLegBOc 199 

40 C J p 256 note 95 
AveimeiLtB must ha accepted as 
tma on motion to strike unless 
something appears which shows that 
they could not be tiue—^Russell M 
Howe, Inc v Belofl, Pa Super, 56 
A 2d 852. 

Constmction of blaua on motion to 
strike 

Where averment of mechanic's lien 
claimant was consistent both foi 
arid against his claim, on owners’ 
motion to strike certain items from 
claim, court should have adopted 
construction in support of claim and 
ascertained true meaning after evi¬ 
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dence was taken—Russell M. Howe, 
Inc V Belolf. supra 
Rule to strike denied 
Pa—Bickerton v Vaughn. 88 Pa 
Dist & Co 645, 8 FayLJ 105, 8S 
Pittsb LegJ 393—Austin v Rozell, 
Com PI, 40 LackJur 99 
raalnre to allege Claimants were 
partners 

Pa—Austin v Rozell, supra 

Lien for labor alone 

Pa—^Austin v Rozell. supra 

5. Pa—Wharton v Real Estate Inv 
Co. 36 A 725, 180 Fa 168, 67 Am 
SR 629 

40 C J p 256 note 96 

6. Pa—Gerrard v. Ecker, 12 Pa 
Dist 832 

7. Pa—^Hamilton v Means. 38 A 2d 

628, 155 Pa Super 245—Pennsylva¬ 
nia Supply Co v Lumb, Com PI, 
62 DauphCo 29—^Wolfe v Gibbs, 
Com PI, 46 DauphCo 369—Dela¬ 
ware County Supply Co v Scavic- 
chia. Com PI, 33 Del Co 85—Hay¬ 
ward V Wandne. Com PI, 20 Erie 
Co 246—Wilson v Cimini. Com PI, 
42 LackJur 135—^Burke v Wolf. 
Com PI, 4 Monroe L R —Stock- 

dale Hardwaie Co v. Knapp, Com 
PI, 35 West Co L J 4—Cook v Mc- 
Nish, Com PI, 22 West Co L J. 279 

40 C J p 256 note 98 
Contract against liens 
Contract against liens not bemg 
part of original contract between 
owner and contractor, and hence not 
disclosed by the record of the lien, 
IS not ground for striking off the 
lien—^Hudak v Falascu 12 Pa Dist & 
Co 485—^Pennsylvania Supply Go 
V Lumb, Pa Com PI, 62 DauphCo 
29 

ZTotice of intention to file lien 
Defective notice of intention to 
file a lien is not ground for striking 
off the lien—^Hudak v Falasa, 12 
Pa Dist & Co 485—Pennsylvania 
Supply Co V Lumb, Pa Com PI, 62 
Dauph Co 29—40 CJT p 256 note 
98 [d] 

Questions of fact generally 
Court will decline to strike off a 
mechanic's lien where It is appar- 
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contains at least one good item,^ but the court may 
strike out items which are improperly included ® 
A hen claim which sets forth all the facts required 
by the statute cannot be stricken off because addi¬ 
tional facts arc not set forth lO Under express 
statutory provisions the failure of claimant to 
serve a notice on the owner of the fact of the fil¬ 
ing of the claim, or to have service accepted or to 
file an affidavit setting forth the fact and manner 


§ 172 

of the service of the notice of filing, is sufficient 
ground for striking off the claim.^^ 

Effect of discharge Where a materialman fur¬ 
nishes materials to a contractor, the discharge of 
the lien because of the improper inclusion of a false 
item may release the building owner but it does 
not release the contractor from his obligation to 

pay the indebtedness.^^ 


MECHANICS' LIENS 


IV. OFEEATION AND EFFECT OF LIEN 


A. AMOUNT SECURED 


§ 172 . In General 

As a general and broadly stated rule subject to ex¬ 
ceptions, the measure and limit of a mechanic’s lien is 
the full amount due and unpaid for the work and materi¬ 
als furnished. 

As a general and broadly stated rule, subject to 
various exceptions as discussed infra this section 
and §§ 173-176, the measure and limit of a mechan¬ 
ic’s hen is the full amount due and unpaid for the 
work and materials furnished A hen cannot be 
enforced for labor and material not included in, or 
for an amount greater than that stated in, the no¬ 
tice, claim, or statement which has been filed pur¬ 


suant to statute,14 except for incidentals to the 
claim, such as interest discussed infra § 176, but 
there is authority which holds that where a statute 
provides that failure to file the statement shall not 
defeat the hen except as agamst purchasers and 
encumbrancers, the amount claimed in the state¬ 
ment does not limit the recovery against the own- 
er.iB 

In accordance with constitutional or statutory 
provisions, the amount of debt for which the lien 
may be enforced is fixed as of the date the hen at¬ 
taches 


ent that a queation of fact must be 
determined precedent to application 
of a controlling principle of law — 
Cook V McNish, Pa Com FI, 22 West 
CoLJ 279—40 CJ. p 256 note 
98 [f] 

Statns of claimant 
Where mechanic's lien claimant 
did not give statutory notice to own¬ 
ers of intention to claim lien, which 
notice must be gl^ en by a subcon¬ 
tractor, so that validity of lien de¬ 
pended on whether claimant \vas a 
prime contractor, determination of 
such question was not to be summar¬ 
ily made—Russell M Howe, Inc v 
Beloft, Pa Super, 66 A 2d 362 
Depositions cannot be used by ei¬ 
ther Bide to show that claim is. in 
fact, valid or invalid—^Keystone 
Lumber Co v Russo, Pa Com FI, 89 
Pittsb Leg J 416, 65 York Leg Rec 
98—40 CJ p 256 note 98 [i] 

8. Pa —^Delaware County Supply 
Co V Scavicchia, Com PI, 83 Del 
Co 85—Raymond v Brookside 
Distilling Products Corporation. 
Com PI, 44 LackJur 181—Burke 
v Wolf. Com PI, 4 Monroe L R 86 
—^Haug V Atlantic Rellnmg Co; 
Com PI, 86 Pittsb Leg J 42—Pa- 
gona V. Patterson, Com PI, 29 
West CoLJ 67. 

Pa—Landau v Lisan, 7 PaDist 
& Co 610—Raymond v Brookside 
Distilling Products Corporauon, 
Com PI, 44 Lack Jur. 181. 
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However, it has been held that 
court IS without authority under 
statutes to strike out certain items 
of a lien on motion—^Kihm-Bowen 
Mach Co v Midwest Steel & Sup¬ 
ply Co, 8 PaDist & Co 755 

10. Pa —Intercoastal Lumber Dis¬ 
tributors v Denan, 178 A 860, 117 
Pa Super 246 

11. Pa —Rozell v Dubin, Com PI, 
40 LackJur 3—Sears Roebuck & 
Co V Grey, Com PI, 28 North Co 
855—Bridgeville Lumber Co v 
Mitchell, Com PL, 88 Pittsb Leg J 
468—^Lhormer v Frank, Com PI, 
87 Pittsb Leg J 255—Pressel & 
Son V Platts, Com PI, 55 York 
Leg Rec 61 

Pailure to serye one of two owners 
Where service of notice of filing of 
hen has not been validly made on 
one of two persons owning the real 
estate as tenants by the entireties, 
It may be stricken off as to him — 
Hamilton v LeSueur, 46 PaDist. & 
Co 616, 24 Erie Co 341 

IS. Mich —Currier Lumber Co v 
Ruofl, 299 NW 163, 298 Mich 
605 

13. US—Fred T Ley & Co v 
Wheat, CCAFla, 64 F2d 257 
Cal—Gross v H<izeltine, 290 P 673, 
107 CalApp 416 

Pa—Bryan v Stempkowski, 88 Pa 
Super 390—^Leiby v Erdman. Com 
PI, 20 Lehigh Co L J. 163, 67 York 
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Leg Rec 51. 

Tex—Stanllll v Penniman Gravel & 
Material Co, ComApp, 27 SW2d 
135 

40 C J p 257 note 6 
Lienable and nonlienable items see 
supra tS 33-51 

Charges according to usages of busi¬ 
ness 

Charges by contractors' employees 
according to nature and usages of 
business are good—Johnson v Eus- 
minsky, 135 A 230, 287 Pa 425 

14. S D —Symms-Powers Co v 

Kennedy. 146 N.W 570. 83 SD 
355 

40 C J p 257 notes 7, 11 
Amount of claim or statement see 
supra SS 153-156 

15. Iowa—Neilson v Iowa Eastern 
R Co, 1 NW 434. 61 Iowa 184, 
83 AmR 124 

16. Tex—Bryant-Link Co v W H. 
Non IS Lumber Co. CivApp, 61 
S W 2d 160, error dismissed 

At tune of filing 

Mechanic's lien has been held to 
be valid only for claim for labor 
performed and materials furnished 
at time lien was filed, and not there¬ 
after—Fournier v Mauio, 267 NYS 
158, 240 App DjlV 855—Genesee Lum¬ 
ber & Coal Co V Bonarngo, 254 N 
YS 541, 233 App Div 4'55, affirmed 
182 NE 220. 269 NY 631—Preiser 
V Pape. 216 NYS 900, 217 App. 
Div 760 
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§ 173. Value of Labor and Materials 

In the absence of a special contract fixing the price 
of the services or materials, the measure and limit of the 
amount of the mechanic's lien is the reasonable value of 
what was done or furnished 

Where the price of the services or materials has 
been fixed by a contract between the lienor and the 
owner, the reasonable value of the services or ma¬ 
terials IS not the measure of the amount of the 
hen,17 but, in the absence of a special contract fix¬ 
ing the price of the services or materials, the meas¬ 
ure and limit of the amount of the lien is the rea¬ 
sonable value of what was done or furnished 
Under statutes conforming strictly to the direct 
lien or Pennsylvania system, discussed supra § 105, 
the lien of a person other than the principal con¬ 
tractor is limited to the reasonable value of what 
was done and furnished,regardless of the price 
agreed on between claimant and the contractor, as 
discussed infra § 174 b; but, where a price has been 
agreed on by contract, such agreed value is some¬ 
times deemed to be, at least prima facie, the value 
or reasonable value.^O A similar rule which has 
been applied is that, where a person performs labor 
or furnishes material at the direction of the pur¬ 
chaser of premises under a contract of sale, with¬ 
out dealing directly with the vendor, he cannot en¬ 
force a hen against the vendor’s interest in the 
premises for more than the reasonable value of 
the labor or materials 21 

Where the owner of property acquiesces in the 
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use of materials ordered by another to improve the 
property, the hen attaches for the value of the ma¬ 
terials used,22 

§ 174. Amount Fixed or Due under Contract 
or Subcontract 

a. Persons contracting directly with 
owner 

b Persons not contracting directly with 
owner 

a. Persons Contracting Directly with Owner 

Generally the amount of the lien of a claimant who 
has furnished labor or materials for an agreed price under 
a contract made by him directly with the owner is 
measured and limited by the price fixed in the contract. 

Generally, unless deductions are to be made by 
reason of payments made or lack of complete per¬ 
formance, the amount of the hen of a claimant who 
has furnished labor or materials for an agreed 
price under a contract made by him directly with 
the owner is measured and limited by the price 
fixed in the contract 2® A contractor may have a 
lien for extras furnished where the contract pro¬ 
vides that if extras are furnished an additional 
charge therefor may be made 24 Where the con¬ 
tract has been rescinded, the amount of the hen is 
not limited to the contract price.25 A mechanic's 
hen may not be extended to include charges for at¬ 
torney's fees provided for by notes given for ma¬ 
terials where the lien has matured before the notes 
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17. Cal—Boscus y BohUs, 162 F 
100, 173 Cal 687 

Lien for amount fixed or due under 
contract see infra 5 174 

18. Ky—^Hazard Lumber & Supply 
Go V Demumbrum. 295 SW 414, 
220 Ky 422 

Okl —^Whitfield v Frensley Bros 
Lumber Co, 283 P 985, 141 Okl 
44. 

40 C J p 257 note 13 

Profits as part of value of labor and 
nmterials see supra 6 49 

19. Cal—English v Olympic Audi¬ 
torium, 20 P 2d 946, 217 Cal 631. 
87 ALR 1281 

Mo—Cabool School Dist v. IT S Fi¬ 
delity & Guaranty Co, App, 9 S 
W2d 103 

Wash—F T Crowe & Co v Adkin- 
son Const Co, 121 P 841. 67 
Wash 420. Ann Cas 191SD 278 

40 C J p 257 note 15 

20. Anz—Lanier v Loveti, 213 P. 
391, 25 Anz 54 

40 C J p 258 notes 18, 20 

21. Or—Barr v Lynch, 97 P 2d 185, 
163 Or 607—Randolph v Chris¬ 
tensen, 265 P 797, 124 Or 661 

28. Ky —^Tackett v. Pikeville Sup¬ 


ply & Planing Mill Co. 61 SW2d 
881, 249 Ky 836 

88. Ala —^Byrum Hardware Co v 
Jenkins Bldg Supply Co, 147 So 
411. 226 Ala 448 

Anz —^W^'ylie v Douglas Lumber Co , 

8 P2d 256, 39 Anz 511, 88 ALR 
918 

Ill—Moulding-Biownell Corporation 
V E G Delfosse Const Co. 26 N 
E 2d 709, 304 Ill App 491 
Ind—Peter & Burghard Stone Co v 
Marion Nat Bank of Marion, 163 
NE 472, 198 Ind 581 
Ean—Lindas Lumber Co v Dren-j 
nan, 18 F 2d 179, 136 Kan 866 
Md—^House v Fissell, 51 A 2d 669 
40 C J p 258 notes 32-25 
Reduction of lien by partial payment 
see infra S 247 

AgraemeiLt to dlsooimt valid me- 
chamc's lien claim, if paid within 
four months, was held not to af¬ 
fect the amount of the lien for the 
total price where payment was not 
made within that time —^Hurd v 
Meyer. 242 NW 882, 259 Mich 190 

Cost-pliis contraoton, fully itemiz¬ 
ing materials, may recover at least 
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their cost—Johnson v Kusminsky, 
136 A 220, 287 Pa 425 

Sales slips 

Acceptance of materials accom¬ 
panied by sales slips showing a fixed 
price precludes the landowner from 
contending that quantum meruit was 
contemplated rathex than the prices 
charged by the materialman —^Hot 
Springs Plumbing & Heating Co v 
Wallace, 27 P 2d 984. 38 NM 8 

84. La —Groner v Cavender, 133 So 
825. 16 La App 665 

Ma-nmuTn amount of note under 
honsing statute 

Where contract for remodeling 
home on a cost-plus basis provided 
that on completion owner would sign 
a Title One Federal Housing Note, 
and changes were made in the plans 
from time to time by the owners 
which increased cost of construction, 
the maximum cost could not be said 
to be fixed at two thousand five hun¬ 
dred dollars because such figure was 
the maximum amount of such note 
under federal statute —Smith v 
Gunniss, 144 P2d 186, 116 Mont 363 

85. Cal—^Boomer v. Muir, App, 24 
F 2d 670. 
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have been executed 

Filing hen before completion of contract A lien 
which IS filed before the contract is completed has 
been held, in accordance with statutory provisions, 
to be limited to the agreed price or value of the 
materials actually furnished at the time of filing, 
rather than the full contract puce payable after 
completion of the contract.^"^ 

b. Persons Not Contracting Directly with 
Owner 

(1) Amount fixed in, or due under, prin¬ 

cipal contract 

(2) Amount fixed in, or due under, sub¬ 

contract 

(1) Amount Fixed in, or Due under. Princi¬ 
pal Contract 

(a) In general 

(b) Effect of payments or guarantees 
(a) In General 

Under some statutes subcontractors, materialman, 
and other persons not contracting directly with the owner 
may enforce hens for the full amount due them regardless 
of the contract price agreed on between the owner and 
the contractor, but under other statutes the contract 
price agreed on between the owner and the contractor 
Axes the limit of the amount for which they can enforce 
their liens. 

In accordance with some statutory provisions 
subcontractors, materialmen, and other persons not 
contracting directly with the owner may enforce 


hens for the full amount due them, regardless of 
the contract price agreed on between the owner 
and the contractor 28 Under other statutes the 
contract price agreed on between the owner and 
the contractor fixes the limit of the amount for 
which subcontractors, materialmen, and other per¬ 
sons not contracting directly with the owner may 
enforce their liens,29 provided the owner has not 
made improper payments, as discussed infra sub¬ 
division b (1) (b) of this section, and, where the 
hens of such persons exceed in the aggregate the 
contract price, claimants share pro rata in the 
fund,30 subject, of course, to such priorities among 
themselves as may have been acquired by superior 
diligence and the like, as discussed infra § 198 
Where the ostensible contract price is more than 
the real contract price, such ostensible price is to 
be taken as the contract price as far as a hen claim¬ 
ant other than the contractor is concerned,3i at 
least where he relied on the price stated in the writ¬ 
ten contract,22 although not where he was not de- 
ceived.28 

Notwithstanding the rule prevailing in many ju¬ 
risdictions that the hens of persons not contracting 
directly with the owner cannot exceed the price 
fixed in the contract between the owner and the 
prmcipal contract, the owner may become liable for 
more than the original price by a failure to follow 
the law as to the rights of subcontra ctors^^ or to 
comply with the provisions of the statutes which 


26. Iowa—Spieker t. Caas County 
Fair Ass'n, 249 NW 415, 216 Iowa 
424 

Miss —^Walker v Macon Creamery 
Co, 146 So 442, 165 Miss 121 
Recovery of attorney’s fees in en¬ 
forcement of lien see infra S 863 

17. NY—Glenesee Lumber & Coal 
Co V Bonarrigo, 254 NTS 541, 
233 AppDiv 455, affirmed Genesee 
Lumber & Coal Co v Bonariigo, 
182 NE 220, 269 NT 651 

28. Ark—^Lyle v Latourette, 192 S 
W 2d 521, 209 Ark 714 
Pa—Bryan v Stempkowski, 88 Pa 
Super 890 
40 C J p 258 note 88 

89. Ala —Security Federal Savings 
ft Loan Ass'n v Underwood Coal & 
Supply Co, 16 So 2d 100, 245 Ala 
66—Richardson Lumber Co v 
Howell, 122 So 843, 219 Ala 328 
Ga—Spirides v Victory Lumber 
Co, App. 46 S E 2d 65 
Ey—Higgins Lumber Co. v Cun- 
mngham, 288 SW 834, 216 Ey 
298 

NT—Farm Supplies Corpoiation v 
Goldstein. 270 NTS 430, 240 App 


Div 330—Shapiro v Golub, 13 N 
TS 2d 498 

Ohio —^Howk V Erotzer, 42 N E 2d 
640, 140 Ohio St 100—Chapel State 
Theatre Co v Hooper, IT-O N E 
460, 123 Ohio St 822, affirmed 62 
set 137, 284 US 588, 76 L Ed 
508—^Dabney v Rose Bros Co, 191 
NE 810, 47 Ohio App 278 
Tenn —^Variety Fire Door Co v 
Hanson-Worden Co . 10 Tenn App 
254 

Vt—King V Hoadley, 26 A 2d 103, 
112 Vt 394 

Va—Nicholas v Miller, SO SE2d 
696, 182 Vd 831, 158 ALR 762. 
40 C J p 259 note 42 

Amount sot payable is money 
The fact that the contract does 
not provide lor payment in money, 
but for payment in some other form, 
does not operate to deprive labor¬ 
ers or materialmen of their right to 
enforce a lien against the property 
to the amount named in the con¬ 
tract between the owner and the 
contractor—Voytko v Bunting, 172 
N E 665, 122 Ohio St 652 

I FrovuiosB cosstroed together 
I Provision of statute creating sub¬ 
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contractor's lien that owner of land 
affected by lien will not thereby be¬ 
come liable to any claimant for any 
greater amount than he contracted 
to pay original contractor does not 
add or detract from provision grant¬ 
ing lien to subcontractor to the same 
extent as the original contractor for 
the amount due him —Consolidated 
Cut Stone Co v Seidenbach, 76 P 
2d 442, 181 Okl 578. 

30. Ky —^Higgins Lumber Co. v 
Cunningham, 288 SW. 834, 216 Ey. 
298 

Tenn —Variety Fire Door Co v. 
Hanson-Worden Co. 10 Tenn App 
254 

Vt—^King V Hoadley. 26 A.2d 103, 
112 Vt 394 
40 C J p 259 note 43 

31. Ohio—^Thompson v Rosenberg, 
22 Ohio CirCt,NS. 219 

38. NT —^Hitchings v. Teague, 99 
NTS 967, 113 AppDiv 670 

33. NT—Glatt V Meade, 206 NTS 
64, 123 Misc 630 
40 C J p 260 note 68 

31. Iowa—^Page v Grant, 103 N 
W 124, 127 Iowa 249 
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place a*limitation on his liabilitj' ^5 The limitation 
does not apply under some statutes where the con¬ 
tract between the o\viier and the contractor is not 
in writing,36 does not set forth certain prescribed 
matters,37 or the contract, or coiuract and bond 
provided for by statute, are not filed or recorded, as 
discussed supra § 82 and infra § 257 The liens of 
persons other than the contractor are not confined 
to the price fixed in the principal contract where an 
unreasonably low price is fixed in such contract for 
the purpose of defrauding subcontractors and oth¬ 
ers 38 

Extra work The value of extra work performed 
or materials furnished by the contractor in connec¬ 
tion with the original contract, and for which the 
owner is liable to him, is properly taken into ac¬ 
count in determining the amount secured by the 
liens of subcontractor and other persons not con¬ 
tracting directly with the owner,® 6 but the rule is 
otherwise where the performance of tlie extra work 
or the furnishing of the extra materials is a sep¬ 
arate and diSGinct transaction outside of, and apart 
fi om, the original contract ^6 

(b) Effect of Payments or Guarantees 

In some jurisdictions subcontractors or other claim¬ 
ants not contracting directly with the owner may en¬ 
force their liens up to the limit of the price fixed in the 
contract between the owner and the contractor irrespec¬ 


tive of amounts paid under the contract, but in other 
jurisdictions the enforcement of their hens is limited to 
the portion of the contract price which remains due and 
unpaid. 

In some jurisdictions the price fixed m the con¬ 
tract between the owner and the contractor is the 
only limitation on the amount of the hens of sub¬ 
contractors and other claimants not contracting di¬ 
rectly w'lth the owner,^i and within, and up to 
such limit, their hens may be enforced for the prop¬ 
er amounts,^® irrespective of the amount due and 
unpaid under the principal contract,^® and pay¬ 
ments made by the owner to the contractor do not 
defeat or reduce the hens of subcontractors, labor¬ 
ers, or materialmen, as discussed infra § 251 In 
other jurisdictions, notably those in which the sys¬ 
tem of hens by subrogation to the rights of the con¬ 
tractor obtains to its full extent, effect is given to 
payments which have been made to the contractor, 
as discussed infra § 251, and the hens of subcontrac¬ 
tors, materialmen or other persons not contracting 
directly with the owner are limited not only to the 
price fixed in the contract between the owner and 
the contractor, as discussed supra subdivision b (1) 
(a) of this section, but also to that portion thereof 
which remains due and unpaid^^ at the time they 
commence work, ^5 give notice of their intention to 
claim hens, ^6 or file their hen claims, ^7 or which 
may become due thereafter,^® and the claimants 


36. Cal—^Union Supply Co v Moi- 
ns, JO F2d 394. 320 Cal 331— 
Mazzera v Bninsey. 238 P 101, 72 
CalApp 601 

Ohio —Howk V Krotzer. 42 N E 2d 
640, 140 Ohio St 100 
88. Cal—^Union Supply Co v Mor¬ 
ns. 30 P2d 394, 220 Cal 331—L. 
TV Blinn Lumber Co v Cohn, 165 
P 441, 33 CalApp 386 

37. Cal—D I Nofziger Lumber Co 

V Waters, 101 P 38, 10 Cal App 
89 

33. Ill—Mantonya ▼ Reillv, 56 XE 
425, 184 Ill 183 
40 C J p 260 note 65 

39. NT—^Keahon Bros v Blank, 
292 NTS 357, 161 Mi&c ST4 

40 C J p 260 note 73 

40. Ohio—Dunn v Rankin, 27 Ohio 
St 132. 

Va—Schrieber v Citizens' Bank, 38 
SE 134. 99 Va 257. 

41. Kan—Rankin v Rankin, 122 F 
1120, 86 Kan S99 

40 C J p 259 note 46 

42. Ky —Monyahan i Lancaster, 
182 S W 862, 168 Ky 677 

Tenn—Richmond Screw Anchor Co 

V B W Minter Co. 300 SW 574, 
156 Tenn 19 

43. ND—^Langworthy Lumber Co 

V Hunt. 122 NW 865. 19 ND 433 


'3D—Albright v Smith, 54 NW 816, 
3 SD 631 

44. Ala—Baker Sand & Gravel Co 
V Rogers Plumbing & Heating Go , 
154 So 691, 228 Ala 613, 102 A 
LR 346—C G Kershaw Contract¬ 
ing Co V Cascade Corporation of 
Alabama, 138 So 815, 224 Ala 116 

La—Officer v Combre, App, 194 So 
441 

NT—Farm Supplies Corporation v 
Goldstein. 270 N T S 430, 240 App 
Div 330—J W Van Cott & Son v 
Gallon, 298 NTS 67. 163 Misc 
914 

X C —Schnepp \ Richardson, 22 S E 
2d 535, 222 NC 228 
Ohio—^Howk V Krotzer, 42 NE2d 
640, 140 Ohio St 100 
Tex —McConnell v Frost, Civ App , 
45 SW2d 777, eiior refused 
Vt—^King v Hoadley, 26 A 2d 103, 
112 Vt 394 

Va—Nicholas v. Miller, 30 SE2d 
696, 182 Va 831, 153 ALR 753 
40 C J p 259 note 63 
Statute for protectmu of owner 
Statute limiting certam liens of 
laborers and materialmen to unpaid 
balance due contractor said reaairmg 
written notice to owner of lien is 
for protection of owner—^Le Grand 
V Hubbaid, 112 So 826. 216 Ala 164 

45. Utah—Langton Lime & Cement 
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Co V Peery, 159 P 49, 48 Utah 
112 

Tune of installation of egnipmant 

Tex—McConnell v Frost, CivApp. 
46 SW2d 777, error refused 

46. Ala—Butler v. BEawk, 128 So 
451. 221 Ala 347 

Fla—Tallahassee Variety Works v 
Brown, 144 So 848, 106 Fla 699, 
reversing 138 So. 759, 106 Fla 
599 

N C —Schnepp v Richardson, 22 S 
E2d 553, 22'2 NC. 228 

Va—Nicholas v Miller, 30 SE2d 
696, 182 Va. 831, 158 ALR 752 

40 C J p 359 note 65 

47. N T —^Farm Supplies Corpora¬ 
tion V Goldstein, 270 NTS 430, 
240 App Div 330—J W Van Cott 
& Son V Gallon, 298 N T S 67. 163 
Misc 914 

Tex —Garvin v Armstrong Bros, 
CivApp, 20 SW2d 358, modified 
on other grounds Modem Plumb¬ 
ing Go V Armstrong Bros, Com 
App, 36 SW2d 1011 

40 G J p 260 note 56 

48. Ala—Baker Sand & Gravel Co 
V Rogers Plumbing & Heating Co , 
154 So 691, 228 Ala. 612, 102 AL 
R 346 

NT—^Farm Supplies Corpoiation v 
Goldstein, 270 NTS 430, 210 App 
Div 830—J. W. Van Cott & Son v 
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share pro rata in the amount remaining ^9 Where 
the amount due and unpaid is greater than the 
amount of the hens, the liens must be allowed in 
full 50 

The rule that the amount of the liens of sub¬ 
contractors shall not exceed in the aggregate the 
amount due the contractor at the date of filing no¬ 
tices of liens does not apply where the contract be¬ 
tween the owner and contractor provides for pay¬ 
ment, not of a gross sum, but according to the char¬ 
acter and quantity of work and materials 51 How¬ 
ever, where a contractor elects to take a note and 
mortgage in part payment of the purchase price, in 
accordance with an option of his contract, a sub¬ 
contractor IS entitled to a hen only to the extent of 
the balance of the purchase money due in cash 52 
The owner may become liable for more than the 
original contract price by failing to observe his 
original contract as to the times of payment 53 
Liens are not limited to the amount due a certain 
person as contractor where he does not occupy the 
status of a contractor 54 Also interest on the in¬ 
debtedness of the owner after maturity until paid 
IS available to subcontractors, materialmen, and la¬ 
borers, as well as the principal sum 56 a contrac¬ 
tor's claim against the owner for damages is not 
available to increase the amount for which subcon¬ 
tractors and others can enforce a hen 56 

Under some statutes the owner must withhold a 
certain per cent of the contract price to secure 
payment of mechanics, and persons employed by the 
contractor may be given a hen for that amount 
even though the contractor has been paid in full 57 

Guatantee of payment Where the owner has 
guaranteed payment to a subcontractor or material¬ 
man, the amount of other mechanics’ hens filed 
thereafter may not exceed the difference between 


the amount due the contractor under the terms of 
the contract and the amount of the guaranteed pay¬ 
ment 58 

(2) Amount Fixed in, or Due under. Sub¬ 
contract 

Under some statutes a subcontractor, materialman, or 
other person claiming under a contract with the con¬ 
tractor IS entitled to enforce a lien up to, and only up to, 
tho amount fixed by such contract, but under other stat¬ 
utes the price fixed in the contract between the claimant 
and the contractor is not controlling in fixing the amount 
of the lien. 

Under some statutes a claimant who is a sub¬ 
contractor, materialman, or other person claiming 
under a contract with contractor is entitled to 
enforce a hen up to, and only up to, the amount 
fixed by such contract,59 or the amount for which 
the contractor is liable,®® subject to the limitations 
obtaining under many statutes that such person 
cannot enforce a hen for more than the original 
contract price agreed on between the owner and 
the contractor or such portion thereof as remains 
due and unpaid to the contractor, as discussed su¬ 
pra subdivision b (1) of this section However, in 
jurisdictions where the measure and extent of the 
amount of the hen of a claimant other than the 
original contractor is the value or reasonable value 
of the labor or material furnished, the price fixed 
in the contract between claimant and the contractor 
IS not controlling in fixing the amount of the hen,®! 
although such contract price is sometimes deemed 
to be, at least pnma facie, the value or reasonable 
value within the meaning of the rule obtaining in 
such jurisdictions, as stated supra § 173 Extra 
material furnished by a subcontractor on the con¬ 
tractor’s assurance of payment must be considered 
for the purpose of the lien without reference to the 
limits of the subcontract ®8 


Gallon. 298 NYS 67, 163 Misc 
914 

40 C J p 260 note 57 

49. N C —Schnepp v Richardson, 22 
SE2d 656. 222 NC 228 

50. Mich —Frank Japes Co v Pa- 
eel, 225 NW 521, 246 Mich 700 

Settlement for ■mailer amount than 
olaimea 

Tenn —Variety Fire Door Co v Han¬ 
son-Worden Co, 10 Tenn,App 254 

51. Ill —Boldman v Illinois Cent 
Tract Co, 145 Ill App 661 

52. Iowa—Jones & M Lumber Co 
V Murphy, 19 NW. 898. 64 Iowa 
165 

53. Iowa—Page v Grant, 103 NW 
124. 127 Iowa 249 


54. NY —Schmalz v Mead, 26 NE 
251, 125 NY 188 
40 C J p 260 note 72 
56. NY—Glatt v Meade, 206 NYS 
64, 128 Misc 630 
40 C J p 260 note 75 

56. NT —Nolan v Gardner, 4 ED 
Smith, 727—^Hoyt v Miner, 7 Hill 
625 

Lien for damages generally see su¬ 
pra S 64 

67. Tex —^Miller v Harmon, Civ. 

App. 46 S W2d 342 
Umltation to amount 

A statute which requires the own¬ 
er to withhold ten per cent of the 
contract price to secure the pay¬ 
ment of mechanics authorizes a lien 
by such mechanics only for ten per 
cent of the contiact price where the 

725 


owner fails to comply with the stat¬ 
ute —Miller V Harmon, supra 

58. Va —Nicholas v Miller, 30 S E 
2d 696, 182 Va 831, 153 ALR 752 
—Thomas & Co v McCauley, 130 
S E 896. 143 Va. 461. 

59b Okl —Steger Lumber Co v 
Haynes, 142 P 1031, 42 Okl 716 

40 C J P J58 note 28 

Payments to contractor as affecting 
liens of other persons see infra 9 
261 

60. Ga —^Philip Carey Mfg Co v 
Viaduct Place, 58 S E 274, 1 Ga 
App 707 

61. Ariz—Lanier v Lovett, 218 P 
891, 25 Ariz 64 

40 C J p 268 note 88 

69. Mich —Lewis-Hsill Iron Works 
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Persons employed by, or contracting with, sub¬ 
contractor In accordance with the provisions of 
some statutes, persons employed by, or contracting 
with, a subcontractor cannot enforce liens in excess 
of the amount due the subcontractor under his con¬ 
tract With the contractor,but under other statutes 
they may do so 6^ A statute which limits the lien 
for materials to the amount of the owner’s contract 
with the contractor does not limit' the hen of a per¬ 
son supplying a subcontractor to the amount of the 
contract between the contractor and the subcontrac¬ 
tor 65 

§ 175. Abandonment or Part Performance of 
Contract 

a Substantial performance 
b Abandonment by contractor 

a. Substantial Performance 

Where there has been a substantial, but not full, 
performance of his contract by the claimant, the measure 
of his lien is generally held to be the contract price less 
such deductions as should be made because of the errors 
or omissions in doing the work. 

Where there has been a substantial, but not full, 
performance of his contract by claimant, and he 
has acted in good faith, he is entitled to a lien, as 
discussed supra § 95, the measure of which is gen¬ 
erally held to be the contract price less such deduc¬ 
tions as should be made because of the errors or 
omissions in doing the work ,65 and, in such case, 
the wrongful refusal of the owner to allow the con¬ 
tractor to complete performance does not remit the 
contractor to a recovery of the reasonable value of 


the labor performed and materials furnished 67 A 
like rule is applied in determining the limit of the 
hens of other claimants who are merely subrogated 
to the rights of the contractor 68 However, in a 
few cases the hen of the contractor has been meas¬ 
ured by the reasonable value of the work performed 
and materials furnished ,66 and it has also been 
held that the owner is liable to subcontractors and 
other persons not contracting directly with him 
to the extent of the reasonable value of the im¬ 
provement to him 70 

b. Abandonment by Contractor 

(1) Lien of contractor 

(2) Liens of persons other than contrac¬ 

tor 

(1) Lien of Contractor 

Where the lien claimant has Justifiably abandoned 
full performance of his contract, he is generally held en¬ 
titled to a lien for the reasonable value of the work and 
materials furnished in proportion to the price stipulated 
for the whole, but he is sometimes allowed a lien for the 
unpaid balance of the contract price less the cost of 
completing the work according to the contract. 

Where the hen claimant has justifiably aban¬ 
doned full performance of his contract, he is gen¬ 
erally held entitled to a hen for the reasonable 
value of the work and materials furnished7i m 
proportion to the price stipulated for the whole.^3 
Sometimes, however, he is allowed a hen for the 
unpaid balance of the contract price less the cost of 
completing the work according to the contract,73 
particularly where the contract expressly so pro¬ 
vides, 74 or where the owner has completed th% 


V. Betliel African M E Ohurdi, 
218 N.W 760, 242 Mich 126 

63. Va—John T Wilson CJo v Mc¬ 
Manus. 178 S E 861, 162 Va 180 

40 C J p 358 note 86 

Payment to subcontractors as af¬ 
fecting liens of other persons see 
infra fi 252 

64. Ga—^Heard v Holmes, 88 SE 
893, 118 Ga 159 

Tex—^Padgitt v Dallas Brick, etc, 
Co , 50 S W 1010, 92 Tex 626 

65. Mich —^Lewis-Hall Iron Works 
V Bethel African M E Church, 
218 N.W 760, 242 Mich. 126. 

66. Conn—Daly v New Haven Ho¬ 
tel Co, 99 A 858, 91 Conn. 280 

40 C J p 261 note 80 

Recovery in oxdmary action for sub¬ 
stantial performance of building 
contract see Contracts § 509 

67. Conn—Daly v New Haven Ho¬ 
tel Co, supra 

68. NT—Holl V Long. 68 NTS 
522, 84 Misc 1 

40 C J P 261 noM 82. 


Offset against contractor 

The amount of the lien of one 
who has furnished labor at the re¬ 
quest of a contractor in the con¬ 
struction of a building cannot ex¬ 
ceed the amount due or to become 
due to the contractor from the own¬ 
er, and hence any offset against the 
contractor for failure to perform his 
contract with the owner is available 
to the owner in arriving at the 
amount so due or to become due — 
King v Hoadley. 26 A 2d 1Q3, 112 
Vt 394 

Work held not defective 

In action to foreclose mechanic’s 
lien for materials furnished general 
contractor, owner was not entitled 
to deductions from unpaid balance of 
contract price on account of alleged 
defects in the perfoimance of uoik 
where trial court found that work 
was not defective in the respects 
specified —City Lumber Co of 

Bridgeport \ Borsuk, 41 A 3d 775, 
131 Conn 640. 158 ALR 677 
69b Ala—^Bell v Teague. 3 So 861, 
85 Ala 211 
40 C J p 261 note 83 
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70. Ky —Monyahan v Lancaster. 
182 SW 862. 168 Ky 677 

71- Neb —^Pardue v Missouri Pac 
R Co. 71 NW 1022, 62 Neb 201 
66 Am S R 489 
40 C J p 261 note 86 

72. Mass—Orr v Fuller, 52 NE 
1091, 172 Mass 597 
40 C J P 261 note 85 [a] 

73- Ga—Spirides v Victory Lumber 
Co . App , 45 S E 2d 65 
Wis —Charnley v Honig, 42 NW 
220, 74 Wis 163 

74. Tex —Mathes v Williams, Civ 
App , 184 S W 2d 853 

Beconstractlon 

Contract that, if house were not 
completed as contracted, mechanic’s 
lien existed for contract price, less 
cost to complete, was held to imply 
additional work and material, not 
complete reconstiuction —S loan 
Lumber Co v Davis, Tex Civ App. 
19 SW2d 335, eiror refused 
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building under a provision of the contract authoriz¬ 
ing him, on default of the contractor, to do so and 
to deduct the cost of doing so from the unpaid bal¬ 
ance on the contract^® Where the contract was 
abandoned by mutual consent with the amount due 
agreed on, a lien may be had for such amount*^® 
Architects, who were to supervise the construction 
of a building, but were wrongfully discharged be¬ 
fore the building was completed, are not entitled 
to a hen for an amount based on the cost of the 
building when completed 

(2) Liens of Persons Other than Contractor. 

In a number of Jurisdictions, where the contractor 
has abandoned the contract before full performance, the 
aggregate claims of subcontractors and other claimants 
not contracting directly with the owner cannot extend 
beyond the contract price or the amount due and unpaid 
on the contract. The unpaid balance of the contract 
price IS subject to deductions for the cost of completing 
the building or for damages sustained by the owner be¬ 
cause of the contractor’s default. 

As in other cases falling within general rules 
obtaining in certain jurisdictions, considered supra 
§ 174, where the contractor has abandoned the con¬ 
tract before full performance, the aggregate liens 
of subcontractors and other claimants not contract¬ 
ing directly with the owner cannot extend beyond 
the amount named in the contract between the own¬ 
er and the contractor^® or the amount due and un¬ 
paid the contractor under the terms of the con¬ 
tract'^® at the time of filing of the hen or service of 
notice on the owner Unless performance of the 


contract is completed by the assignee or sureties 
of the contractor,®! where the contractor has aban¬ 
doned the contract the unpaid balance of the con¬ 
tract price out of which the claims of the subcon¬ 
tractors and other claimants would be payable is 
subject to deductions for the cost of completing the 
building®® or for damages sustained by the owner 
because of the contractor's default,®® and after all 
deductions have been computed the amount of the 
contract pnce remaining in the owner’s hands is to 
be distributed among the mechanics’ lien claimants 
according to the amount and standing of their sev¬ 
eral claims ®* This rule is particularly applicable 
where the contract gives the owner the right, in 
case of the contractor’s abandonment or failure to 
prosecute the work vigorously, to complete the 
building himself and deduct the cost from the con¬ 
tract price.®® Another rule which has been ap¬ 
plied in some cases is to limit the liens of subcon¬ 
tractors to what the work and materials are rea¬ 
sonably worth, according to the contract price, less 
payments lawfully made to the contractor and dam¬ 
ages sustained by the owner by reason of the aban¬ 
donment®® Still another rule is to allow each sub¬ 
contractor, materialman, etc, a lien for such pro¬ 
portion of the amount of his claim as the contract 
pnce bears to the entire, actual cost of constructing 
the building according to the original contract®"^ 
Extras not included in the contract are not 
chargeable against the unpaid balance subject to 
mechanics’ liens.®® 


75. Wash—Sweatt v. Hunt, 84 P 
1, 42 Wash 96 
40 C J p 261 note 87 

78. Ala—Wigfleld v Akndge, 93 So 
612. 207 Ala 660 

77. NT—^Higgina v G Picl Co, 202 
NTS 874, 208 App Div 729 

78. Fla—Curtiss-Bxight Ranch Go 

V Selden Cypress Door Co, 107 
So 679, 91 Fla. 364—Stnngfellow 

V Coons. 49 So 1019, 57 Fla 168, 
131 Am SR 1089 

79. Fla—Curtias-Bright Ranch Co 

V Selden Cypress Door Co, 107 
So 679, 91 Fla 364—Dekle v Val- 
nco Sandstone Co. 77 So 96, 74 
Fla 346 

N T —Owens v Ehner, 74 N T S 2d 
169 

80. NT—J W Van CoLt & Son v 
Gallon. 298 NTS 67, 163 Misc 
914 

40 GJ p 261 note 93 

81. Fla.—Dekle v Valrico Sand¬ 
stone Co. 77 So 96, 74 Fla 346 

40 CJ p 262 note 94 

as. Ala—Standard Samtaiy Mfg 
Co V. Aird. 129 So 285, 221 Ala 
o20. 


Fla—^Armstrong Cork & Insulation 
Co y Groman, 141 So 784. 105 Fla 
653 

Ga —Spindes v Victory Lumber Co , 
App, 45 SE2d 66 

La—Cook y Ruston Oil Mills & Fer¬ 
tilizer Co. 127 So 347, 170 La 10 

NH—Bennett v Smith, Inc, 160 A 
478, 86 NH 478 

N J —^Wilkinson v Behringer, 189 A 
405, 118 N J Law 6—Post v Geld- 
ziler, 145 A. 823. 105 N J Law 370 
—^Brown y Home Development 
Co. 18 A 2d 742. 129 NJEg 172 

NT—J W Van Cott & Son v Gal¬ 
lon. 298 NTS 67, 163 Misc 914— 
Thomas F Reilly & Co v Scheer, 
211 NTS 615. 125 Misc 832 

Va—^Thomas & Co v McCauley, 130 
SE 396, 143 va 451 

40 C J p 262 notes 95, 97 

83. Ohio—^Howk y Krotzer, 43 N 
E2d 640. 140 Ohio St 100 

Okl—Fly V Long Bell Lumber Co, 
167 P2d 654, 196 Okl 670 

40 C J p 262 note 96 

84. DC —Harper v Galliher & 

Huguely, 29 F 2d 452, 68 App D C 
252, certiorari denied Galliher & 
Huguely v Harper, 49 S Ct 185, 
378 U S 687, 73 L Ed 565 | 
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Fla—Schilling y. Harrington, 186 
So 233, 185 Fla 466 
Suhcontraotoz's wozfc x^^^ormed hy 
oontzactor 

In his claim of lien, subcontreuitor 
must deduct from contract price 
amount for labor which was volun¬ 
tarily pel formed on his behalf by 
main contractor—^Davis v Bert- 
Bchinger, 241 P 53. 116 Or 127 

85b Tex—Fall v Nichols, 97 SW 
145, 43 Tex Civ App 582 
40 C J p 262 note 98 

86. Ill —^Mehrle v Dunne, 76 Dl 
239 

40 C J p 262 note 99 

87. Mich —Godfrey Lumber Co v. 
Cole, 114 NW 1018, 151 Mich 280 

40 C J p 263 note 1. 

88. Fla —^Armstrong Cork & Insula¬ 
tion Co. y Groman, 141 So 764, 
106 Fla 663 

A change In the original plans 
which does not substantially in¬ 
crease the cost IS not an extia with¬ 
in the rule —Cook v Ruston Oil 
Mills & Fertilizer Co, 127 So 347, 
170 La 10 
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KonjiiHiUincnt of guaranty The fact that the 
completed work does not fulfill a guaranty bj' the 
contractor has been held not to restrict the right of 
a laborer to a hen for his wages 

Services or materials furnished after abandon-' 
ment of contract Subcontractors are not limited by 
the general contract in the enforcement of liens for 
services or materials furnished after abandonment 
of the contract by the general contractor,^*0 and 
where a subcontractor completes his work on the 
assurance of payment by the owner he is entitled 
to a hen for full pa> ment for work performed after 
the abandonment of the contract.®^ 

§ 17 6* Interest 

a In general 

b Date from which computed 
a. In (General 

Tha lien may include interest on the amount of the 
claim where the amount is fixed and certain or is capable 
of being ascertained and made certain 

The hen may include interest on the amount of 
the claim®® where the amount is fixed and certain®® 


or is capable of being ascertained and made ceitain 
by computation®-* or reference to market rates,®® 
provided, in case claimant has furnished materials 
to a contractor, he is entitled to interest on the 
account as against the contractor,®® the fund which 
the owner should have retained to satisfy hens for 
materials is sufficient to pay the account with in¬ 
terest,® 7 and the rights of third persons will not be 
injuriously affected ®® The fact that the hen will 
be enforced against a person other than the one 
who made the contract with claimant,®® such as 
another owner acting with the one who made the 
contracti or a person claiming under an instrument 
executed, after the hen attached, by the owner who 
made the contract,® does not preclude the allowance 
of interest. On the other hand, interest is properly 
disallowed under the circumstances of some cases,® 
as where the owner was ready and willing at all 
times to pay the full amount owing by him and the 
delay in payment was through no fault of his,4 or 
the lienor claims a substantial amount more than is 
due® unless the amount is readily ascertainable and 
the debtor makes no offer to pay the amount due ® 

An unliquidated demand does not draw interest^ 


88 . 

Laborers digging well were held 
entitled to hen foi full amount of 
wages notv ithstanding well did not 
produce quantity of tiater pro\ided 
by contract between owner and con¬ 
tractor—^Keane v Thomas B Wat¬ 
son Co, 271 P 73. 149 Wash 424 

90. Ill —Elmhurst Lumber & Coal 
Co V Alke. 53 NE2d 139, 321 Ill 
App. 364 

91. Fla —Schilling v Harrington, 
186 So 222, 135 Fla. 466 

88. Ill—Elmhuist Lumber & Coal 
Co V Alke, 63 NE2d 139, 321 Ill 
App 364 

Nev —Hobart Estate Co. ▼, Jones, 
274 F 921, 51 Nev 315 
NJ—Brown v Home Development 
Co, 18 A 2d 742, 129 N J Eq 172 
N Y —Servidone v Hirschmann, 51 
N Y S 2d 917, 268 App Div 347. re- 
argument denied 62 N Y.S 2d 434, 
268 AppDiv 1075. affirmed 62 N 
E 2d 232, 294 N Y 786—New York 
Protectixe Union v Nixon, 1 ED 
Smith 671 

Pa—Niland v Gill, 99 Pa Super 107 
WVa—Bluedeld Supply Co v M 
P Smith Const Co, 177 S E 296, 
116 WVa 637 
40 C J p 263 note 3 
ContiBCt providing for interest 
Allowance of inteiest in action to 
enforce contractor's hen was proper 
where contract piovided for payment 
of legal rate of interest on amount 
due on each unpaid requisition and 
certificate—Frankhnville Realty Co 


V Arnold Const Co, CCA Fla, 132 

F2d 828, certiorari denied 63 S Ct 

994, 318 US 791. 87 LEd 1157, le- 

heanng denied 63 SCt 1156, 319 U 

S 781, 87 LEd 1725 

93. Cal —Combs v Eberhard, 7 P 
2d 338, 120 Cal App 25. 

40 C J p 263 note 4 

94. Cal—^Anselmo v Sebastiam, 28 
P2d 1, 219 Cal 292—Haupenthal 
V Bert L Perry, Inc, 31 P 2d 1088. 
138 Cal App 198 

N Y —Gescheidt & Co v Bowery 
Sav Bank. 296 NTS 306, 251 
AppDiv 266, affirmed 16 NE2d 
68. 278 NY 472 

40 C J p 263 note 5 

95. Cal —^Farnham v California 

Safe Deposit & Trust Co, 96 P 
788, 8 Cal App 266 

Wis—Lavcock v Pazker, 79 NW 
827, 103 WiB 161 

96. Colo—^Kern v Guiry Bros Wall 
Paper Go, 153 P 87, 60 Colo 286 

97. Colo—^Kern v Guiry Bros Wall 
Paper Co, supra 

Iowa—Corpus Jnsis cited in South¬ 
ern Suiety Co v Jenner Bros. 237 
NW 500, 506, 212 Iowa 1027 

98. Colo—Kem v Guiry Bros Wall 
Paper Co. 153 P 87, 60 Colo 286. 

9% Cal —^Famham v California 

Safe Deposit & Trust Co, 96 P 
788, 8 Cal App 266 

Ill—Sorg V Crandall, 129 Ill App 
255. affirmed 84 N E 181, 233 HI 
79. 


1. Ill—Sorg y Ciandall, supra 

8. Cal—Farnham v. California Safe 
Deposit & Trust Co, 96 P 783, 8 
Cal App 266 

3. DC—^Woodward & Lothrop, Inc, 
V Union Trust Co, 262 F 627, 49 
App D C 173 

40 C J p 263 note 13 

4. Cal—Mabrey v McCormick. 272 
P 289, 205 Cal 667 

40 C J p 253 note 14 
Delay held not fault of lienor 
111—Elmhurst Lumber & Ccal Co v. 
Alke, 63 NE2d 139, 321 111 App 
864 

5. Tenn—^Vaiiety Pire Door Co v. 
Hanson-Worden Co, 10 Tenn App 
264 

laimltation to Interest from judgment 
Where mechanic overstated claim, 
and brought action to foreclose hen 
for amount claimed, but conceded 
on trial that smaller sum was due 
him, interest was allowed only from 
date of judgment on amount there¬ 
of —^Eskestrand v Wunder, 20 P 2d 
622, 94 Mont 57. 

6. Mont —^Federal Land Bank of 
Spokane v Green, 90 P2d 489, 108 
Mont 56 

7. Cal—^Mabrey v McCormick, 272 
P 289, 205 Cal 667 

N Y —Midtown Contracting Co v 
Goldsticker, 150 NYS 809, 166 
App Div 264 
40 C J p 263 note 15. 
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until the amount is ascertained and fixed^ by judg¬ 
ment® Interest is not allowable on the amount of 
noninterest-bearing notes accepted by claimant m 
settlement of certain payments In some jurisdic¬ 
tions the allowance or disallowance of interest rests 
in the discretion of the court ^ Where the me¬ 
chanics’ lien statute provides for interest, the right 
to interest on a mechanics’ hen demand is controlled 
by that statute, rather than by the general statute 
pertaining to interest on unpaid claims 

Where the interest has once begun to run it con¬ 
tinues to run during the time the suit to enforce the 
hen IS under consideration by the court ^8 

Rate In the absence of a contract otherwise 
providing, interest is properly computed at the legal 
rate A higher rate of interest than the legal rate 
may not be allowed where agreed on by the con¬ 
tractor and claimant after the services or materials 
have been furnished ^ 5 A rate in excess of that 
fixed by contract is not recoverable 


b. Date from Which Computed 

Interest on claims in mechanics' hen cases has been 
allowed from various dates on which, by reason of ex¬ 
press or implied terms of the contract, the claim became 
due 

Interest on claims in mechanics’ hen cases has 
been allowed from various dates on which, by rea¬ 
son of express or implied terms of the contract, the 
claim became due Interest has been allowed 
from the day when claimant’s work was complet- 
edi8 or he was prevented from proceeding with the 
workji® the day the last material was delivered,2® 
the date when supplies furnished were certified to 
by the architect,®i the last day of the month in 
which material was delivered,®2 or the day on 
which a certain statutory period of time after the 
date on which the last item was furnished has ex¬ 
pired ®8 Interest has also been allowed from the 
time when payment was demanded,®^ the time of 
filing the lien claim or notice,®® the time of com¬ 
mencement of the action to enforce the lien,®® or 
the date of the master’s report®^ It is error to al- 


8. Aik—^Watkins 
Ark 410 

Adjoltted oorrectxLesB 
Materialman's claim, admitted by 
all parties to be correct, becomes liq¬ 
uidated demand —Carmichael Tile 
€o V National Surety Co, 144 SE 
250, 166 Ga 709 

9. Cal —Mabrey v McCormick, 272 
P 289, 205 Cal 667—^Associated 
Wholesale Electric Co v S H 
Kress & Co, 54 P 2d 88, 11 Cal 
App 2d 592—Combs v Eberhard, 7 
P2d 338, 120 Cal App 25—CoghlCLn 
\ Quartararo, 115 F 664, 15 Cal 
App 662 

40 C J p 263 note 17. 

10. NT —Greenberg: v Marsh, 167 
NTS 102, 101 Misc 18, affirmed 
170 NTS 1083, 183 App Div 929 

11. Ky—Schnute v Sweeney, 125 S 
W 180, 136 Ky 773—Kaye v Lou¬ 
isville Bank, 9 Dana 261 

12. Ill —Edward Edinger Co v Wil¬ 
lis, 260 111 App 106 

13 Ark—Lyle v Latourette, 19'2 S 
W 2d 521, 209 Ark 721 

14. Nev —Hobart Estate Co v 
Jones, 274 P 921, 51 Nev 315 

40 C J p 264 note 20 

15. Cal—Sweet v Fresno Hotel Co, 
164 P 788, 174 Cal 789, Ann Cas 
1918D 346 

Iowa—Spieker v Cass County Fair 
Ass'n. 249 NW. 415, 216 Iowa 424 
Tex—Corpus Juris cited m Bryant- 
Link Co V W H Norris Lumber 
Co, Civ App, 61 SW2d 160, 162, 
error dismissed 

l8. Tex—R B Spencer & Co v 
Biffgers, Civ App, 108 SW2d 268 


20 (17. Ala —^Harden v Wood Lumber 
Co, 178 So 540, 235 Ala 310 
Ariz—^Webb v Crane Co, 80 P 2d 
698, 62 Ariz 299 

Ga—Carmichael Tile Co v Nation¬ 
al Surety Co, 144 S E 250, 166 Ga 
709 

Ill—Chicago Art Marble Co v A 
Smith & Co. 26 NE2d 703, 304 
111 App 582—^Hoffman v Lake 

View Avenue Building: Corporation, 
12 NE2d 340, 298 Ill App 627— 
Edward Edingrer Co v Willis, 260 
Ill App 106 

Nev —Hobart Estate Co v. Jones, 
274 P 921, 51 Nev 315 
Wash— Cozpns Juris cited in Stand- 
aid Lumber Co v Fields, 187 P2d 
283, 296 

40 C J p 264 notes 24. 25 
Computation from judg:ment on un¬ 
liquidated claim see supra subdi¬ 
vision a of this section 

18. U S —Central Trust Co of N T. 
V Condon, Tenn, 67 F 84, 14 CG 
A 314 

Ill—^Larsen v Basikowski, 206 Ill 
App 1 

19. Ill—Mantonya v Reilly, 56 N 
E 426, 184 Ill 183—Kipp v Mas- 
sin, 15 Ill App 300 

90. Kan—Sturgea v Green, 27 Kan 
236 

Md —Smith V Shaffer, 60 Md 132 

81. NY—Sherwin v Benevolent & 
Protective Order of Elks, Brooklyn 
Lodg:e No 22, 266 NTS 14. 148 
Misc 462 

22. Ark—McCann v Dyke, 60 SW 
2d 918, 187 Ark 507 
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23. Neh—^Walker v Collins Const 
Co, 236 NW 834, 121 Neb 167 
Three months 

Interest on lien claims of labor¬ 
ers for money due on open accounts 
would not be allowed from date of 
finishing work, although interest 
would be allowed after expiration of 
three months from date of last item 
as fixed by statute, and not merely 
after entry of judgment —^Hendrix v. 
Gold Ridge Mines, 64 P 2d 254, 66 
Idaho 326. 

84i. Mo —Christopher & Simpson 
Architectural Iron & Foundry Co 
V E A Steimnger Gonstr Co, 205 
S W 278, 200 Mo App 33 
40 C J p 264 note 29 

86. Ark—Lyle v Latourette, 192 B. 
W2d 521. 209 Aik 721 

W Va —Bluefield Supply Co v M 
P Smith Const Co. 177 SE 296, 
116 WVa 637 
40 C J p 264 note 30. 

Disputed olalm 

Where mechanics’ lien claimant 
claims too much, and defendant of- 
feis too little, claimant bringing suit 
may recover interest on amount due 
from date claim is filed—^Niland v. 
Gill, 99 Pa Super 107 

88. Cal—^Anselmo v Sebastianl, 86 
P 2d 1. 219 Cal 293—^Haupenthal v 
Bert L Perry, Inc, 81 P2d 1088, 
138 Cal App 198—Reinhart Lum¬ 
ber & Planing Mill Co v Hladik. 
App. 259 P 863 
40 G J p 264 note 81. 

87. Ill—Sundstrom r. Weinrlch, 207 
Ill App 313 


V. Wassail, 
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low interest from a date prior to the time when the 
contract was made ,2 8 and where the complaint for 
foreclosure of the hen asks for interest only from 
the date of filing the lien notice, it has been held to 
be error to allow interest prior to the filing of the 


hen notice ^9 

An allowance of interest from the date the claim 
was due co\ers all proper allowances for delay in 
payment, and the allowance of an additional sum 
for vexatious delay in payment is improper 80 


B DURATION 


§177. Accrual or Commencement 

In most jurisdictions a mechanic’s lien may exist on 
a date prior to the -filing or recording of the claim, and 
on the taking of the proper statutory steps to perfect the 
lien It relates back to such prior date; but in some juris¬ 
dictions the lien dates from the time when the claim or 
notice IS filed. 

In some jurisdictions a mechanic’s hen originates 
on,81 and dates from,88 the time when the claim 
or notice of lien is filed or recorded, and does not 
relate back 88 In a majority of j‘urisdictions, how¬ 
ever, the hen, or at least the right thereto, may ex¬ 
ist on a date prior to the filing or recording of the 
claim,34 and on the takmg of the proper statutory 
steps to perfect the hen it relates back to such prior 
date 85 The attaching of the hen is not postponed 
until the commencement of an action or proceedmg 
to enforce it,86 for the institution of the action does 
not create the lien87 but merely perpetuates it and 


keeps It intact, as discussed infra § 183, and where 
it is once established by judgment it relates back 88 

Under a few statutes the hen dates only from the 
recording of the notice of the hen as against third 
persons, such as purchasers and creditors, without 
notice,89 but it is effective from an earlier date as 
against purchasers and creditors with notice^® as 
well as against the owner,^l and any purchaser or 
creditor whose interest arises or is created while 
the construction or repair work is in progress is 
deemed to be a purchaser or creditor with notice ^2 
The hen does not, of course, relate back to a date 
earlier than that contemplated by the statutes of 
the particular jurisdiction ^8 in jurisdictions where 
the statutes do not expressly fix the time when the 
hen accrues or commences, the rules obtaining are 
arrived at by construction.*^ 


28. Ill —Geweke ▼. Hilsine^er, 177 
niApp 467 

29. TTash—Huetter v. Redhead, 71 
F 1016, 31 Wash 320 

30. Ill—Chicago Art Marble Co v. 
A Smith & Co, 26 NE 2d 703, 304 
UlApp 582 

31. NT—Travis v. Nansen. 2'6 NT 
S^d 590, 176 Misc 44. 

40 CJ p 264 note 36 

32. NT—^Fournier v. Mauro, 267 

NTS 158, 240 App Div 855— 

Travis v Nansen, 26 N T S 2d 590, 
176 Misc 44. 

40 CJ p 264 note 37. 
property owned am estate by en. 
tireties 

Mechanics' liens on property own¬ 
ed as an estate by the entireties ac¬ 
crue only from the date of filing end 
recording notice where a statute 
dealing specifically with mechanics* 
liens on such property expressly so 
provides—^Parker v Gamble, 118 So 
21, 96 Fla S43 

33. NT—Travis v Nansen, 26 N 
T S 2d 590, 176 Misc. 44 

40 C J p 264 note 88 

34. U S —^American Surety Co of 
New Tork v Franciscus, CCA Mo , 
127 F2d 810 

Ala—Benson Hardware Co v Jones, 
135 So 441, 223 Ala 2S7 
Ga —Caldwell v Northwest Atlan¬ 
ta Bank, 21 S E 2d 619, 194 Ga 
370. 


Mo —^Raithel ▼ Hamilton-Schmidt 
Surgical Co, App, 48 S W 3d 79 

Tex —Penniman Gravel & Material 
Co V Hutton. Civ App, 16 SW2d 
848, affirmed Stanflll v. Penniman 
Gravel & Material Co, Com App. 
27 SW2d 135 

40 CJ p 264 note 89. 

35. U S —^American Surety Co of 
New Tork v Franciscus, CCA 
Mo, 127 F2d 810 

Ala—Benson Haidware Co. v Jones, 
135 So 441, 233 Ala 287. 

Ga—Caldwell v Northwest Atlanta 
Bank, 21 SE2d 619, 194 Ga 370 

Mo —Realty Sav & Inv Co v 
Washington Sav. & Bldg Ass'n, 
App, 63 SW2d 167 

N C —^Home-Wilson, Inc v Wig¬ 
gins Bros, 164 S E. 365, 203 N C 
85 

Tex —^Eatacado Oil Co v Parker, 
Civ App, 36 SW2d 1095—Penni¬ 
man Gravel & Material Co v Hut¬ 
ton. Civ App, 16 SW2d 848, af¬ 
firmed Sianfill V Penniman Gravel 
& Material Co. Com App, 27 S W 
2d 135 

40 C J p 265 note 40 

36. US —^American Coal Burner Co 
V Merritt. CCAKy, 129 P2d 314 

Ga—Middle Georgia Lumber Co v 
Hunt, 186 SE 714, 53 GaApp 578 

Mo —RaiLhel v Hamilton-Schmidt 
Surgical Co, App, 48 SW2d 79 

40 CJ p 365 note 43 
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37. Mo —^Raithel v. Hamilton- 

Schmidt Surgical Co, supra 

38. Ga—Carter-Moss Lumber Co v 
Short, 18 SE2d 61, 66 GaApp 
330 

39. Fla—^Van Eepoel Real Estate 
Co V Sarasota Milk Co, 129 So 
892, 100 Fla 438, 456, followed m 
Hub Supply Co v Dunedin Real 
Estate Co, 129 So 904, 100 Fla 
471—^Axtell V Smedley & Rodgers 
Hardware Co, 52 So 710, 59 Fla 
430 

40 C J p 265 note 46 

Time of accrual of lien as affecting 
priorities see infra S 200 

40. Fla—^Bond Lumber Co v Mas- 
land, 34 So 254, 45 Fla 188 

Mont—Corpus Jhris quoted in Con¬ 
tinental Supply Co V White, 12 P 
2d 669. 574, 92 Mont 254 

41. Fla—^North Bay Shore Land Co 
V Perry, 98 So 139, 86 Fla 322 

40 C J p 265 note 48 

42. Mont—Corpus Juris quoted m 
Continental Supply Co v White, 
12 P2d 569, 574. 92 Mont 254 

40 C J p 265 note 49 

43. Fla—^Palm Beach Bank & Trust 
Co V Lainhart. 95 So 122, 84 l^a 
662 

40 CJ p 265 note 50 

44. Ga —Oglethorpe Savings ft 

Trust Co V Morgan, 102 SE 528. 
149 Ga 787. 
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The right to have a hen operate from a particular 
date may be impliedly waived 
Land acquired after cormnencement of constnu:- 
tiOH Under a statute which limits the right to a 
mechanic’s hen to cases where the person causing 
the work to be done is the owner of the land, me¬ 
chanics’ hens on land which has been purchased 
after construction of the building has been com¬ 
menced relate back only to the time when the build¬ 
ing owner acquired a henable interest therein,^® 
and so mechanics’ hens for work on a building at 
the instance of the purchaser under a contract of 
sale without the vendor’s consent do not attach until 
delivery of the deed to the purchaser.^7 
Retention of title by matenahnan Where a stat¬ 
ute provides that a mechanic’s hen shall not attach 
where the materialman retains title, a mechanic's 
hen may attach when the materialman waives his 
right to reclaim the property^® by claiming a hen 

§ 178. - On Making or Recording of Con¬ 

tract 

Under the statutes of some jurisdictions the lien may 
attach at, or relate back to, the time when the contract 
was made. 

Under the statutes of some,®® but not all,®i juris¬ 
dictions the hen may attach at, or relate back to, the 
time when the contract was made Under the for¬ 


mer statutes of a few jurisdictions the lien attached 
at the time when the contract for the improvement 
was recorded 

§179. -On Commencement of Building 

or Improvement 
a In general 
b What constitutes 

a. In General 

In a number of jurisdictions the lien may relate back 
to, and attach as of the date of, the commencement of 
the building or improvement. 

In a number of jurisdictions, the hen may relate 
back to, and attach as of the date of, the commence¬ 
ment of the building or improvement,®® at least if 
the materials are furnished or the labor performed 
under a general contract,®^ regardless of the time 
when the particular work or material on account of 
which the hen is claimed was actually done or fur¬ 
nished ®® This rule does not obtain in some juris¬ 
dictions,®® and when it does obtain it does not ap¬ 
ply where a building or improvement is commenced 
under one contract and work or materials are sub¬ 
sequently contracted to be furnished and are fur¬ 
nished under a separate and independent contract 
not embraced or provided for in the original agree- 
ment.®7 


46. Ohio—^Falla Savings & Loan 
Ass'n y Brumit, 161 NB 295, 28 
Ohio App 60 

Waivez of right to lien see infra $9 
222-228 

46. Or —^Pacific Spruce Corporation 

V Oregon Poitland Cement Co , 286 
P 520. 133 Or 223, 72 ALR 1607, 
rehearing denied 289 P. 489, 133 
Or 233, 72 ALR 1507 

47. Or—Pacific Spruce Corporation 

V Oregon Portland Cement Co, su¬ 
pra 

48. Nev—Paterson v Condos, 28 P 
2d 499, 66 Nev 134, rehearing de¬ 
nied 80 P 2d 283, 5'5 Nev 260 

49^ Nev —^Paterson v Condos, su¬ 
pra 

50. Ill—Goldstein v Weisberg, 268 
Ill App 228 

Tex—Cleveland v Alpine Lumber 
Co, Civ App , 75 S W 2d 977—Esta- 
cado Oil Co V Parker, Civ App., 
36 SW2d 1093 
40 CJ p 2&5 note 66 

51. Iowa—Green v Saxton, 196 N. 
W 27, 196 Iowa 1086. 

40 CJ p 266 note 66 

52. US —^Homans v Coombe, DC, 
12 FCas No 6,654, 8 Cranch CC 
366 

53. US—McGonigle v. Foutch, CC 
A Mo, 61 F 2d 465 

Ala—Benson Hardware Co. v Jones, 


135 So 441, '228 Ala 287—Wahou- 
ma Sav Bank v Southern Plumb¬ 
ing & Heating Co, 124 So 388, 220 
Ala 140—Gnmsley v First Ave 
Coal & Lumber Co, 115 So 90, 217 
Ala 159 

Ariz— Corpus Jans iiuoted in Wylie 
v Douglas Lumber Co, 8 P 2d 266, 
269, 39 Ariz 611, 83 ALR 918 
Kan—^Leidigh & Havens Lumber Co 
V. Wyatt, 109 P.2d 87, 163 Kan 
214 

Minn—^Ustruck v Home Ass’n, 207 
NW 324. 166 Minn 183 
Pa—Roy Building & Loan Ass’n v. 
King, 17 Pa Dist & Co 83, 22 Del. 
Co 297 

Wis —^Evans-Lee Co v Knudtson, 
208 NW 872, 190 Wis 207. 

40 C J p 266 note 68 
MCatezial or labor In evidence on land 
Mechanic’s lien attaches as soon 
as material or labor is in evidence 
on the land —Botsford Lumber Co 
V Schriver, 206 NW 423, 49 SD 
68 

Visitde commenoement of opara- 
tions 

Tenn —Brown v Brown & Co, 160 S 
W 2d 431, 26 Tenn App 609. 

54. Ariz —Wylie v Douglas Lum¬ 
ber Co, 8 P2d 266, 89 Ariz 611, 
83 ALR 918 

Cal —E K Wood Lumber Co v 
Mulholland, 6 P 2d 669, 118 Cal 
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I App 476—J & W C Shull v 
Brooke, 289 P 886, 107 Cal App 
88 

Commencement of first work 

Lien for labor and mateiials fui- 
mshed under a contract dates fiom 
the commencement of the first work 
DC—^Deland v Wagner, 64 F 2d 652, 
62 App DC 54 

Wis—Interior Woodwork Co v Lar¬ 
sen, 238 NW 822, 207 Wis 1 
Construction by owner under trade- 

As regards commencement of ma¬ 
terialman's lien, there was no gen¬ 
eral construction contract where 
building was constructed by owner 
under trade-name—Powers v Soule- 
Martin Lumber Co, 289 P 809, 209 
Cal &57 

56. Ariz —Corpus Juris Quoted m 
Wylie V Douglas Lumber Co, 8 
P'2d 256, 259, 89 Anz 611, 83 A. 
LR 918 

Wis —^Evans-Lee Co v Knudtson, 
208 NW 872, 190 Wis 207. 

40 C J p 2i67 note 69 

56. Fla—^Palm Beach Bank & Trust 
Co V. Lainhart, 95 So 122, 84 Fla. 
662 

40 C J p 267 note 60 

57. Ala—Welch t. Porter, 63 Ala. 
225. 
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b. Wbat Constitates 

The commencement of the building or improvement 
within the meaning of mechanics' liens statutes is the 
visible commencement of actual operations on the ground 
for the erection of the building. 

The commencement of the building or improve¬ 
ment within the meaning of mechanics’ hens statutes 
IS the visible commencement of actual operations on 
the ground for the erection of the building,58 the 
doing of some work or labor on the ground,59 such 
as beginning to excavate for the foundation®o or 
the basement or cellar,®i walling the cellar,®^ or 
work of a like description, which every one can 
readily see and recognize as the commencement 
of a building,®® and which is done with the in¬ 
tention and purpose then formed to continue the 
work until the completion of the building ®^ 

On the other hand, work which, although it may 
improve the property, is merely preparatory to 
building operations at some future time, and does 
not of Itself tend to contribute directly to the erec¬ 
tion, such as clearing,®® leveling,®® filling up,®^ or 
fencing®® the property, or tearing down a brick wall 
left standing after a fire,69 does not constitute a com¬ 
mencement for the purpose of fixing the time to 
which the lien relates, especially when done without 
any present intention of building^® Also staking 


Oiit the plan of the building^i or the line of founda- 
tions,72 or staking the boundary line of the tract,^® 
preparing material by marking it ready to be worked 
up into Window frames,*^^ or placing lumber^® or 
other materials^® on the premises does not consti¬ 
tute a commencement of the building within the 
meaning of the hen statutes 

§ 180. -Interruption of Work or Change 

of Plans 

A temporary cessation of work does not prevent the 
lien from relating back to the time of the original com¬ 
mencement where there has been no change of design 
and no evidence of an intention to abandon prosecution of 
the work. 

A temporary cessation of work, where the design 
of building is not abandoned and work is subse¬ 
quently resumed and prosecuted without any sub¬ 
stantial change m the design, will not prevent the 
relation back of liens to the time of the original 
commencement However, the work of construc¬ 
tion must be carried on with such diligence as to 
show that the original intention to build has not 
been abandoned,'^8 where the project is abandoned 
and work is afterward resumed under a new con¬ 
tract between different parties, a mechanic's hen 
cannot relate back to the time when the building 
was originally commenced,*^ 9 but relates back only 


Okl—^Fleharty v. National Loan & 
Investment Co, 215 F 744, S9 Okl 
292 

58. Kan —Oorpiu Jails quoted u 
Security Stove & Mf j Co \ Sel- 
lards, 3 P2d 481. 483. 133 Kan 
747 

Minn—Ustruck v Home Ass'n, 207 
NW 324, 166 Mmn 183 
Pa—^Roy Building^ & Loan Ass*n v 
Kinj, 17 Pa Diet & Co 83. 2^ Del 
Co 297—Lumber & Millwork Co 
of Philadelphia v Graham, Com 
PI. 60 Monts Go 162 
40 C J p 267 note 63 

59. Kan —Corpus Juns quoted la 
Security Stove & Mfg Co v Sel- 
lards, 3 P2d 481, 483. 133 Kan 
747 

40 C J p 267 note 64 
Lien for architect’s fees does not 
arise prior to the actual and visible 
beginning^ of the improvement on the 
ground—^Erickson v Ireland, 158 N 
W 918, 134 Mmn 156 

ea Kan —Corpus Juris quoted in 
Security Siove & Mfg Co v Szi¬ 
lards. 8 P2d 481. 483. 133 Kan 717. 
40 C J p 267 note 65 

Gl. Kan—^Leidigh & Ha\en8 Lum¬ 
ber Co V Wyatt, 109 P2d 87. 153 
Kan 214—Corpus Juris quoted m 
Security Stove & Mfg Co v Sel- 


lards, 8 F2d 481. 483. 133 Kan 
747 

40 C J p 267 note 66 

68. Kan —Coipus June quoted in 
Security Sto\e & Mfg Co v Sel- 
lazds, 3 P2d 181, 483, 133 Kan 
747 

Pa —Fennock v Hoover, 6 Rawle 
291 

63. Kan —Corpus Jnns quoted in 
Security Stove & Mfg Co v Sel- 
laids, 3 P2d 481, 483, 133 Kan 
747 

40 C J p 267 note 68 

64 Kan —Corpus Juris quoted in 
Security Stove & Mfg Co v Sel- 
lards, 8 P2d 481. 483, 133 Kan 
747 

Pa —Lumber & Millwork Co of Phil¬ 
adelphia V Graham, Com PI, 60 
Montg Co 162 

40 CJ p 267 note 69 

65. US—^New Hampshire Sav 
Bank v Varner. Kan, 216 F. 721, 
132 CCA 631, affirmed 36 S Ct 
409, 240 US 617, 60 L Ed 828— 
Cential Trust Co v Cameron Iron 
& Coal Co, CCPa. 47 P 136 

66. Md—^Kelly V. Rosenstock, 45 
Md 389 

87. Iowa—^Kiene v Hodge, 57 NW. 
717, 90 Iowa 312 

68. Conn—^Middletown Sav Bank v 
Fellowes. 42 Conn 36 
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69. U S —George M Newhall Engi¬ 
neering Co V Egolf, Pa, 185 F 
481, 107 CCA. 681 

TO. Iowa—^Kiene v Hodge, 67 NW 
717, 90 loTva 212. 

Md—Jean v Wilson, 88 Md 288 

71. Pa—^Hagenman v. Fink. 19 Pa 
Co 660 

72. Md —^Kelly v. Rosenstock. 46 
Md 389 

73- Pa—Roy Building & Loan Ass'n 
V King, 17 PaDiat. & Co S3. 23 
Del Co. 297 

74. NJ—Taylor v La Bar, 26 NJ 
Eq 222 

75- Conn—Middletown Sav Bank v 
Fellowes, 42 Conn 36 

76. Kan —^Kansas Mortg Co v 
Weyerhaeuser. 29 P 153, 48 Kan 
335 

77. Mont —Corpns Juris cited In 
Federal Land Bank of Spokane v 
Green, 90 P2d 489, 493, 108 Mont 
56 

40 C J p 267 note 83 

78. Mont —Corpus Juris dted In 
Federal Land Bank of Spokane v 
Green. 90 P2d 489, 498, 108 Mont 
66 

40 C J. p 268 note 84 

79 Mo —Corpns Juris cited iu 
Schroeter Bros Hardware Co v. 
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to the time of the recommencement Some couits 
have held that, when the plan of the building is 
changed and greatly enlarged while it is in the 
course of erection, the hens of mechanics and ma¬ 
terialmen subsequent to such change relate only to 
the commencement of the alteration on the 
ground,*! other courts have held that alterations 
in the original plans and specifications for the 
building cannot be effectual to deprive a person who 
furnishes the labor and material for such alterations 
of the benefits of his hen dating from the com¬ 
mencement of the building,82 provided such alter¬ 
ations do not change the design and purpose of the 
building so that the whole, when finished, is sub¬ 
stantially a different building from the one first 
commenced 8* 

§ 181. - On Performance of Labor or 

Furnishing of Material 

Depending on the provisions of the statutes, a lien 
for labor attaches at, or relates back to, the time of the 
performance of the work or the time when claimant com¬ 


menced performance of the work, or a Hen for materials 
arises at, or relates back to, the time of the furnishing of 
the materials or the time when claimant commenced to 
furnish materials. 

Depending on the provisions of the statutes, a lien 
for labor attaches at, or relates back to, the time 
of the performance of the work*^ or the time when 
claimant commenced peiformance of the work,** 
and a lien for materials arises at, or relates back to, 
the time of the furnishing of the materials*® or the 
time when claimant commenced to furnish materi¬ 
als 8^ The lien may exist prior to the completion 
of the contract,88 and where a subcontractor has 
performed his work, and a sum greater than the 
value thereof has already been earned by the gen¬ 
eral contractor and is unpaid, the hen of the sub¬ 
contractor attaches against the owner although the 
work of the general contractor is still unfinished 8o 
On the other hand, it has been held that the hen is 
not created until labor is performed** or material 
furnished,*! or that, in the absence of a general 
contract, a hen does not attach before claimant 


Croatian “Sokol** Gymnastic Ass’n, 
68 SW2d 995, 1003, 332 Mo 440 
40 C J p 268 note 85 

80. Pa—Appeal of KeUy, 2 A 868, 
1 PaCas 280 

81. Pa—^Appeal of Norns, 30 Fa 
122 

88. Mo —Coxpiui Jnxla cited m 

Schroeter Bros -Hardware Co v 
Croatian “Sokol** Gymnastic Ass’n, 
58 SW2d 995, 1000, 332 Mo 440 
ND—Haxtun Steam Healer Co v 
Gordon, 60 NW 708, 2 ND 246, 
33 Am SR 776 

SUerht change In location of hnilding 
Wash—Berger v Baist, 6 P 2d 413, 

165 Wash 690. 89 ALR 164 

83. Mo ^Corpna JUrla mted In 
Schroeter Bros Hardware Co v 
Croatian “Sokol** Gymnastic Ass’n, 
68 S W 2d 996, 1000, 332 Mo 440 

ND—Haxtun Steam Heater Co v 
Gordon. 50 NW. 708. 2 ND 246, 
SS Am S A 776 

84. Tex —Sprowls v Youngblood, 
Civ App, 23 S W 2d 879, reversed 
on other grounds Harveson v 
Youngblood. Com App, 88 SW2d 
781 

40 C J p 268 note 90 

85. Ala —Benson Hardware Co v 
Jones. 135 So 441, 223 Ala 287 

Conn—^New Haven Orphan Asvlum 

V James A Haggerty Co, 142 A 
847, 108 Conn 282 

Ga —Marhut-Williams Lumber Co 

V Dixie Electric Co, 142 SE 270. 

166 Ga 42—Spirides v Victory 
Lumber Go, App, 45 S E 2d 65 

Mo—Realty Sav & Inv Co v Wash¬ 
ington Sav & Bldg Ass'n. App, 
62 SW2d 167—Raithel v. Haxml- 


ton-Schmidt Surgical Co . App , 48 
S W 3d 79—Julius Seidel Lumbex 
Co v Hydraulic Press Brick Co. 
App, 288 SW 979 
NH—Eoulia-Gorrell Lumber Co v 
East Coast Realty, 148 A 28, 84 
NH 174. 69 ALR 1200 
N J —Brown v Home Development 
Co, IS A 2d 742, 129 NJEq 172 
NC—Horne-Wilson, Inc, v Wiggins 
Bros. 164 SE 365, 203 NC 85 
RI—Alt Metal Const Co v Knight, 
185 A 136, 56 RI 228 
WVa—Mahan v Bitting, 137 SE 
889, 102 WVa 449. 52 ALR 689 
40 C J p 268 note 96 

88. US —American Surety Co of 
New York v Franciscus, CCA 
Mo, 127 F2d 810 

Ga—^Marbut-Williams Lumber Co v 
Dixie Electric Co, 142 SE 270, 166 
Ga 42—Spindes v Victory Lum¬ 
ber Co , App, 45 S E 2d 65—Middle 
Georgia Lumber Co v Hunt, 186 
SE 714, 63 OaApp 678 
N J —Brown v Home Development 
Co, 18 A 2d 742, 129 NJEq 172 
NC—^Home-Wilson, Inc v Wiggins 
Bros, 164 SE 3G5, 203 NC 86 
RI —Art Metal Const Co v Knight, 
185 A 136, 56 RI 228 
Tex—Sprowls v Youngblood, Civ 
App, 23 S W 2d 879, reversed on 
other grounds Harveson v Young¬ 
blood, Com App, 88 S W 2d 781— 
Pennimon Gravel & Material Co v 
Hutlon, Civ App, 16 S W 2d 848, 
affirmed Stanfill v Penniman Grav¬ 
el & Material Co, Com App , 27 8 
W2d 186 

40 C J p 268 note 91 


V McCarty, 9 P 2d 810, 121 Cal 
App 623 

Conn—J L Purcell, Inc, v Libbey. 
149 A 225. Ill Conn 182, 68 A 
LR 1258 

Ga—Caldwell v Northwest Atlanta 
Bank. 21 SE2d 619, 194 Ga 870 
Mo —Baithel v Hamilton-Schmidt 
Surgical Co. App . 48 S W 2d 79— 
J H Magill Lumber Co v Carter, 
App, 17 SW2d 681—Julius Seidel 
Lumber Co v Hydiaulic Press 
Brick Co, App. 288 SW 979 
NH—Boulia-Gozrell Lumber Co v 
East Coast Realty, 148 A 28. 84 
NH 174, 69 ALR 1200 
WVa—^Mahan v Bitting, 137 SE 
889, 103 WVa 449, 62 A L R 689. 
40 C J p 268 note 96 
88. Ga—Oglethorpe Savings & 
Trust Co V Morgan, 102 SE 628. 
149 Ga 787 

Under former staintas of a few 
juiisdictions It was held that the 
right to a lien accrued when, and 
only when, claimant had completed 
the work or the furnishing of the 
materials—^Williams v Chapman, 17 
Ill 423, 65 AmD 669—40 CJ p 269 
note 3 

89- NY—^New Jersey Steel & Iron 
Co V Robinson, 68 N Y S 577, 33 
Misc 361, affirmed 69 NY8 728. 
60 AppDiv 69 

90. SC—Willard v Finch, 116 SE 
96. 133 SC 56 

Tenn—^Kingsport Bnck Corp v 
Boatwick, 235 SW 70, 145 Texm 
19 

91. Ga—^Marbut-Williams Lumber 
Co v Dixie Electric Go, 143 S E 
270, 166 Ga 42 

40 C J p 268 note 93. 


87. Cal —Owens-Parks Lumber Co 
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commences to furnish labor or materials 3- Where 
the materials are furnished at the request of one 
who is not the owner of the rcalt}', or the owner’s 
agent, a hen therefor does not attach as of the date 
of the furnishing of the materials 

The rules under which a mechanic's lien is held to 
attach at the beginning of the work or of the fur¬ 
nishing of materials have been held applicable at 
least against the owner of the realty contracting 
therefor,94 and where the labor or material is fur¬ 
nished or supplied under a continuing contractus or 
running account,96 or the work is practically con¬ 
tinuous and tends to the accomplishment of one ob¬ 
ject ,97 and it has also been held applicable where an 
individual mechanic or materialman claims a lien 
if there is no general construction contract 98 if 
two deliveries are made under separate contracts 
and there is no general contractor, the lien for the 
second delivery does not relate back to the first de- 
livery.99 Where the materialman accepts payment 
for the materials first furnished he waives the lien 
from the date of the first furnishing of materials.^ 

§ 182. - On Date of Notice to Ov^ner 

Under some statutes it has been held that the lien 
of a person other than the contractor attaches when, 
and only when, he gives notice to the owner of his in¬ 
tention to claim the lien. 


Under some statutes it has been held that the hen 
of a person other than the contractor attaches when 
and only when he gives notice to the owner of his 
intention to claim the hen,2 but under other statutes 
the hen does not date from the time of giving such 
notice to the owner 9 

§ 183. Continuance and Expiration 

The continuance of a mechanic’s lien, once estab¬ 
lished, depends entirely on statutory provisions, and ac¬ 
cordingly the duration of the lien may be limited to a 
certain period unless the lien Is revived or continued by 
the taking of such additional proceedings as may be pro- 
vided by the statute. 

The continuance of a mechanic’s lien, once es¬ 
tablished, depends entirely on statutory provisions ,4 
It IS without limit as to duration, and there is no 
principle which operates to destroy it except such as 
IS provided by statute or is adopted in analogy to 
Its provisions® In accordance with provisions of 
the statutes the duration of the hen is limited to a 
certain period® after the doing of the work, the fur¬ 
nishing of the materials, or the completion of the 
improvement,^ the time payment became due,® or the 
filing of the notice, claim, or statement,® unless the 
lien IS revived or continued by the taking of such 
proceedings as may be provided by statute,^9 such 
as by instituting an action or proceeding to enforce 
the henii or scire facias proceedings to revive the 


92. Cal —E K Wood Ijumber Co 
V Mulholland, 6 P 3d 669, 118 Cal 
App 475 

93. PnrcIiaBer under TULoompleted 

option 

One furnishing materials at re- 
Quest of purchaser under uncomplet¬ 
ed option \%as held not, as against 
fee ownei, to acQuire lien as of date 
of furnishing materials.—^Hayward 
Liumbei & Investment Co v Starley, 
12 P2d 66, 124 Cal.\j?p 283 
84. Fla—^North Bay Shore Land 

Co V Perry. 98 So 139, 86 Fla 
322 

40 C J p 269 note 97 

95. Fla—Palm Beach Bank & Trust 
Co V Lainhart, 95 So 122, 84 Fla 
662 

40 C J p 269 note 98 

96. Ohio—Choteau Y. Thompson, 2 
Ohio St 114 

97. Colo —Cary Hardware Co v. 

McCarty, 60 P. 744, 10 Colo App 
2U0 

96. Cal —^Powers v Soule-Martin 

Lumber Co, 289 P. 809, 209 Cal 
557—E K Wood Lumber Co v 
Mulholland, 6 P 2d 669, 118 Cal 
App 475—J 4& W C Shull v 
Brooke, 289 F 8£'5, 107 Cal App 
88 

99. Cal —J. & W. C Shull v Brooke, 
supra. I 


1. Ohio —Falls Savings & Loan 
Ass'n Y Bzumit, 161 NE 295, 28 
Ohio App 60 

8. Miss —Citizens' Lumber Co v 
Netter\^lle, 102 So 178, 137 Miss 
310 

40 C J p 270 notes 8, 9 
Notice to owner geneially see supra 
§5 120-129 

laen on money due oontzactor 
N J —Cicalese v Fortunate, 112 A 
508, 92 N J Eq 329 
40 C J p 159 note 62 

3. NH—^Boulia-G-oriell Lumber Co 
V East Coast Realty, 148 A 28, 84 
NH 174, 69 ALR 1200 

4. Fla—Sandquist & Snow v Kel¬ 
logg. 133 So 65, 101 Fla 5G8, re¬ 
heard 136 So 235, 101 Fla 579 

Statutes governing judgments in zem 
Liens perfected by decrees in me¬ 
chanics' lien proceedings remam in 
full force without revival proceed¬ 
ings for a period of ten years as 
provided by statutes governing judg¬ 
ments in rem, unless fully discharg¬ 
ed. and do not expire after a period 
of three years as do the liens of 
judgments in personam —^Rosen- 

zweig V Ferguson, 158 SW2d 121, 
348 Mo 1144 

5. Fla—Sandquist & Snow v Kel¬ 
logg, 133 So 65, 101 Fla 568, re¬ 
heard 136 So 235, 101 Fla 579 
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6. US —In re Freudlait Const Co , 
CCANT. 88 F2d 413 

40 C J p 270 note 11 
Termination otherwise than by lapse 
of time see infra 5S 222-253 

7. S D —Botsford Lumber Co v 
Schriver, 206 NW. 423, 49 S D 
68 

40 C J p 270 note 12 
Second Improvement as extending 
lien 

Beginning another structuie alter 
the expiration of specified peiiod 
uithin which party furnishing mate¬ 
rial or labor may file a lien as pro- 
\ided by statute, does not extend lien 
arising from first improvement — 
Botsford Lumber Go v Schriver, 
supra 

8. Miss —Jones v. Alexander, 18 
MiSs 627 

10 C J p 270 note 14 

9. NT —Storick v M E Realty Co , 
233 NTS 194, 226 App Div 674 

40 CJ p 270 note 15 

10. SD—^Botsfoid Lumber Co v 
Schriver, 206 NW 423, 49 S D 68 

11. U S —In re Long Island Prop¬ 
erties. Inc, CCANT, 143 F2d 
349 

mtezvsntion of oontraotoz’s bank¬ 
ruptcy 

Lienors not extending liens or su¬ 
ing within three months after filing 
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hen,12 or obtaining an order continuing the hen.i3 

The commencement of proceedings to enforce the 
hen before it has expired by limitation is sufficient 
to preserve it until the conclusion of such proceed¬ 
ings,!^ provided, when so required by statute, a no¬ 
tice of the pendency of the action is filed.iB Also 
under some statutes the hen is continued when, 
within the statutory period, claimant is made a party 
defendant in an action to enforce another lien,i6 or 


§ 184 

a cioss bill IS filed by him in such action,!-^ and a 
notice of hs pendens is filed ,^8 but the mere com¬ 
mencement of an action to enforce the hen of one 
person does not have the effect of continuing the 
hens of other persons against the property i® In 
jurisdictions where the hen relates back to the date 
of the contract, the hen, having once attached, con¬ 
tinues until everything required by the contract has 
been done^O unless the contract is terminated in 
some way before it is fully performed 21 


MECHANICS' LIENS 


C. PROPERTY, ESTATES, AND RIGHTS AFFECTED 


§ 184. In General 

As a general rule a mechanic’s lien extends only to 
the building, structure, or improvement, the land on which 
It IS situated, and the fixtures and appurtenances 

As a general rule in the absence of statutory pro¬ 
vision to the contrary, a mechanic’s hen extends and 
is confined to the building, structure, or improve¬ 
ment, the land on which it is situated, and the fix¬ 
tures and appurtenances ^2 "Property,” within a 
constitutional provision giving a mechanic’s lien. 


refers to a building or other structure for which 
materials have been furnished or labor bestowed, 
not simply, in case of a tenant, to his leasehold es¬ 
tate 23 The lien does not cover property not de¬ 
scribed in the claim filed by the lienor 24 

Pfoperiy primarily or incidentally affected. Some 
statutes have been construed to confer a primary 
hen on the building, structure, or improvement25 and 
to extend the hen to the land only incidentally23 


were held not relieved from statu¬ 
tory requirement by intervention of 
general contractor’s bankruptcy — 
Dick Sand Co v State, 244 N Y S 
312. 187 Misc 622 

18 Md —Hayes v Armstrong-, 125 
A 610, 145 Md 268 
40 C J p 270 note 18 

13. US —In re Freudlait Const Co, 
CCANT, 88 F2d 413 

40 C J p 270 note 19 
STotes mstniuig before ezplratloii of 
lien 

Where notes given to lienor will 
mature before expiration of mechan¬ 
ic's lien one year after filing, mo¬ 
tion to extend lien made before ex¬ 
piration of year is premature—Stoi- 
ick v M H Realty Co, 283 NTS 
194, 226 AppDiv 674 
Order filed after expiration, of period 
Where the court order is made be¬ 
fore expiration of the period for con¬ 
tinuance of the lien, failure to file 
the order until after the expiration 
of that time does not affect the va¬ 
lidity of the lien if there are no m- 
tervenmg rights—^Dick Sand Co v 
State, 244 NYS 312, 137 Misc 622 

14, US —^In re Long Island Prop¬ 
erties, Inc, CCANY. 143 P2d 
349 

NY—White Plains Sash & Door Co 
V Doyle. 186 NB 33. 262 NY. 16 
40 C J p 271 note 20 
Time for bringing proceedings to 
enforce lien see infra 5 28*2 
Action for daolaratory Judgment 
A declaratory judgment action by 
laborers and material claimants 
against builder and his creditor to 


whom he had assigned as security 
money due from buyers of houses to 
establish claimants' prior rights as 
beneficiaries of a trust in the mon¬ 
ey would not keep alive liens ex¬ 
isting at the commencement of the 
action, since the lien law controls 
such matter—^Rubinstein v Jamaica 
Nat Bank of New Yoik, 40 NYS 2d 
23, affirmed 44 N Y S 2d 950, 266 App 
Div 977, affirmed 61 NB2d 466, 294 
NY 727, motion gzanted 62 NB2d 
394, 294 NY 843 

15. N Y —^White Plains Sash & Door 
Co v Doyle, 263 NYS 44, 147 
Misc 2, affirmed 260 NYS 958, 
236 AppDiv 857, affirmed 186 N 
B 33, 262 NY 16 

40 C J p 271 note 21 

16. Words “another lien,” as used 
in statute providing that, if the lien¬ 
or IS made a party defendant in an 
action to enforce another lien, the 
lien of such defendant is thereby 
continued, mean another mechanic’s 
lien—In re Long Island Properties, 
Inc, CCANY. 143 F2d 349—40 C 
J p 271 note 22 [aj 

17. Mich —L J Mueller Furnace 
Co V Wayne Cir Judge, 198 N 
W 248, 226 Mich 672 

18. NY—Danziger v Simonson, 22 
NB 570, 116 NY 329 

40 C J p 271 note 24 
13. Mich—L J Mueller Furnace 
Co V Wayne Cir Judge. 198 N.W. 
248, 226 Mich 672. 

80. Mass —Shaughnessy v Isen- 
berg, 99 NB 975. 213 Mass 159 

81. Mass —Shaughnessy v. Isen- 
I berg, supra 


88. Utah —^Park City Meat Co v 
Comstock Silver King Min Co, 103 
P 254, 36 Utah 145 
40 C J p 271 note 35 
Property subject to hen generally 
see supra 39 8-14 
Price payable in realty 

Mechanics' liens not exceeding con¬ 
tract price for construction may be 
applied to owner's inteiest in realty 
even though price was payable in 
lealty—Voytko v Bunting, 172 NB 
665, 122 Ohio St 552 

83. Cal—English v Olympic Audi¬ 
torium, 20 P 2d 946, 217 Cal 631, 
87 ALR 1281 

84. Colo—^Perkins v. Boyd, 86 P 
1045, 37 Colo 265. 

40 C J. p 871 note 38 

26. Cal—^English v Olympic Audi¬ 
torium, 20 P2d 946, 217 Cal 631, 
87 ALR 1281—^Harmon Lumber 
Co V Brown, 131 P 3'68, 165 Cal 
103—^Humboldt Lumber Mill Co 

V Crisp. 81 P 30. 146 Cal 686, 106 
Am SR 75, 2 Ann Cas 811 

Mont —Interstate Lumber Co v 
Rider, 19 P 2d 644. 93 Mont 489 
40 C J p 271 note 39 

86ta Cal—^English v Olympic Audi¬ 
torium, 20 P2d 946, 217 Cal 631, 
87 ALR 1281—^Haimon Lumber 
Co V Brown, 131 P 368. 165 Cal 
193—^Humboldt Lumber Mill Co 
V. Crisp, 81 P 30. 146 Cal 686. 106 
Am SR ?5, 2 Ann Cas 811 
Mont —Stritzel-Spaberg Lumber Co 

V Bdwajds, 144 P. 772, 50 Mont 
49. 
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and in order to effectuate the primary hen 27 OthL 
statutes have been construed to confer a lien u 
buildings or improvements only as appurtenant t> 
the land.28 

§ 185. Land 

Generally a mechanic’s lien extends only to the land 
on which the building or improvement is situated and 
does not attach to land on which no lienable improvemenL 
has been made 

A mechanic’s lien extends to and covers the land 
on which the building or improvement is situated 
The lien may be enforced, in some jurisdictions, 
against both the building or improvement and the 
land^O or against the building or improvement alone, 
as discussed intra § 188 It does not attach to land 
on which no lienable improvement has been made,3i 
nor does it ordinal ily extend to land which is out¬ 
side of, and distinct from, the lot or parcel on which 
the building or improvement stands but the in¬ 
clusion in the lien statement of land on which no 
lienable improvement has been made does not in¬ 
validate the hen as to the improved land 23 Under 
a few statutes the hen may attach to the land for 


■he impro\ emtnt of which materials were furnished, 
\ en though the improvement was actually made on 
jther land,2^ and under some statutes the hen has 
leen held to extend to all the land described in the 
lien contract 35 

} 186. -Amount or Area 

a In general 
b Entire lot or tract 
c Statutory limitation of area 

a. In General 

A mechanic’s hen covers the land immediately oc. 
cupied by the building, structure, or improvement, and 
such other land as is necessary to the convenient use 
and occupation of the structure or improvement or is 
naturally and properly appurtenant thereto. 

A mechanic’s hen covers the land immediately oc¬ 
cupied by the building or structure,^® but it is not 
restricted to the exact area of ground upon which 
the building or structure rests ,3'^ it extends to as 
much of the land as is necessary to the convenient 
use and occupation of the building, structure, or 
improvement38 or is naturally and properly appur- 


27. Colo—^Miller v Davis, 145 P 
714, 26 ColoApp 483 
2a Utah —Eccles Lumber Co ▼ 
Martin, 87 P 713, 31 Utah 241 
29. US—In re Louisville Daily 
News & Enquirer, DCKy, 20 F 
Supp 4«5 

Mont—Smith v Ounmss, 144 P 2d 
186, 115 Mont 363—Interstate 

Lumber Co y Rider, 19 P 2d 644, 
93 Mont 489. 

Or—Livesay v Lee Hingr, 9 P.2d 
133, 139 Or 450 
40 C J p 272 note 43 
20. Ala—In^am v Howard, 128 
So 893, 221 Ala 328 
Okl—Shefts Supply v. Brady. 41 P 
2d 820, 170 Okl 690 

31. Mo —^Arthur Morgan Trucking 
Co V Shartzer, 174 SW2d 226, 
237 Mo App 535—^Independent 

Plumbing & Heating Supply Co v 
Glennon, App, 287 SW 824 
40 C J p 272 note 44 
sand outside exempt liomestaad 
Where a house is erected on land 
constituting a homestead, and the 
homestead is exempt from mechan¬ 
ics’ liens under the laws of the par¬ 
ticular jurisdiction, the lien cannot 
attach to land outside the homestead, 
although constituting part of the 
same tract —^Atlas Lumber Co v 
Semmler, 205 NW 876, 48 S D 641 
^Floete Lumber Co v. Hodges, 143 
NW 919, 32 SD 557 
ICLSdescxiption of property 
Where statement described lots 
improved ss church and rector^' and 
claim was for school improvement. 


no part of which was located on lots 
described by claimant, there is no 
lien on described lots in absence of 
e\^dence of materials furnished for 
church and rectory improvements — 
Independent Plumbing & Heating 
Supply Co V. Glennon, Mo App. 287 
SW 824 

32. Ky —Will B Miller Co v Peer¬ 
less Lumber Go, 148 SW2d 735, 
284 Ey 93 

Or —Livesay v Lee King, 9 P 2d 133, 
183 Or 450 
40 C J p 272 note 45 
Improvemea.ts outside homestead 
Lien cannot be fixed on homestead 
for improvements made on property 
which constitutes no part of home¬ 
stead—^Atwood V Guaranty Const 
Co , Tex Com App, 63 S W 2d 686 
Tract for emt porposa 

Mechanic’s lien held not to extend 
to additional tract not covered by 
building, but purchased for exit 
space—Schroeter Bros Hardwaie 
Co V Croatian ’’Sokol" Gymnastic 
Ass’n, 58 SW2d 995. 332 Mo 440 
Kond dimdsd into lots 
Where a residential development 
IS divided into lots and a building is 
erected or repaiied on one of these 
lots, the right to a lien under the 
statute, in the absence of special cir¬ 
cumstances, extends no further than 
the boundaries of the lot whereon 
the building stands, although the 
owner may own other realty adjacent 
theieto—SabUiban Improvement Co 
V Scott Lumber Co, CCAWVa, 69 
F 2d Til, ST ALH 330, certiorari 
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denied Scott Lumber Co v Suburban 

Imp Co, 53 set 123, 287 US 660, 

77 LEd 669 

33. US —Suburban Improvement Co 
v Scott Lumber Co, CCAWVa, 
59 F2d 711, 87 ALR 330. certio¬ 
rari denied Scott Lumber Co v 
Suburban Imp Co, 63 S Ct. 123, 
287 US 660, 77 LEd 569 

Kan —Golden Belt Lumber Co v 
McLean, 26 P 2d 274, 138 Kan 351 

34. ND—State Loan Co v White 
Earth Coal Mining, Brick & Tile 
Co, 167 N W 834, 34 N D 101. 

35> Ark —Lammers v Cart-Ritter 
Co, 121 SW.2d 95, 196 Ark 1169 

Tex—Macomber v Home Bldg & 
Loan Co. Civ App, 291 SW 294 

36. U S — Corpus Jons cited In Sub¬ 
urban Improvement Co v Scott 
Lumber Co, CCA-WVa, 69 P2d 
711, 716, 87 ALR 330, certiorari 
denied Scott Lumber Co v Sub- 
uiban Imp Co, 63 S Ct 123, 287 
US 660, 77 LEd 569. 

40 C J p 273 note 49 

37. Del—^In re Long, 86 A. 104, 27 
Del 88 

40 C J. p 273 note 50. 

38. Cal—^Anselmo v Sebastiani, 26 
P2d 1, 219 CaJ 292—Gregg v H 
& M Drilling Co, 267 P 903, 92 
Cal App 189 

N J —^Federal Trust Co v. Guigues, 
74 A 652, 76 NJBki 495 

Or—^Livesay v. Lee Hmg, 9 P 2d 133. 
139 Or. 460. 84 ALR 118—Drake 
V Riley, 9 P 2d 130, 139 Or. 172 

Pa—Flesher v. Layton, Com PL, 23 
West Co LJ. 195. 
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tenant thereto 3® Conversely, the hen cannot be ex¬ 
tended so as to include land not necessary for the 
convenient and proper use of the building or im¬ 
provement,^® or not properly appurtenant thereto,^! 
even though the use and occupation of the building 
would be much more profitable if such land were 
used and occupied in connection therewith ^2 

In applying the foregoing rules, due consideration 
should be given to the character and purpose of the 
improvement,^® but the market value of the im¬ 
proved land may not be considered in establishing 
the extent of the lien upon the adjoining land for 
convenient use of the improved land The court 
has a wide discretion in determining the extent of 
the land about a structure which may be reasonably 
required for the convenient use and occupation of 
it,*5 but its determination must be based on compe¬ 
tent evidence 

b. Entire Lot or Tract 

Ordinarily a mechanic’s lien covers the entiie lot. 


§ 186 

tract, or parcel upon which the building or improvement 
Is situated. 

Ordinarily a mechanic’s hen covers the entire lot, 
tract, or parcel upon which the building or improve¬ 
ment is situated Thus in a case of a farm the lien 
ordinarily extends to the entire farm,^® and in case 
of a town or city lot it extends to the entire lot.*® 
The word '‘lot,” as used in this connection, does not, 
except in some instances,®® necessarily mean a sur¬ 
veyed or platted lot,®i but rather means a single and 
entii e tract or parcel Under this construction 
the hen may extend to two or more lots used and 
treated as a single tract or parcel,®® even though 
they are separately owned by different persons,®* 
or it may cover only part of a lot where the lot has 
been divided into two or more parcels designed for 
separate use ®® 

There are cases, however, in which the hen has 
been held not to extend to the entire tract on which 
the building or improvement is situated,®® as where 
the case comes within statute limiting the lien to a 
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SD—Atlas Lumber Co v Semmler, 
206 NW 876. 48 S D 541 
Tex—Ferrell v Ertel, CivApp, 100 
S W 2d 1084. error dismissed— 
Br>ant-Lmk Co v W H Norna 
Lumber Go , Civ App. 61 S W 2d 
160, error dismissed —Hewitt v 
Buchanan, CivApp, 4 SW2d 169 
40 C J p 273 note 51 

CortilaGro 

(1) '‘Curtilage, to be regarded as 
appurtenant to a building and bound 
by a mechanic's lien filed against it, 
18 'such as IS reasonably needed for 
the general purpose* for which the 
structure is erected, and belongs to 
the same owner"—Wirsing v Penn¬ 
sylvania Hotel & Sanitarium Co. 76 
A. 269. 260, 226 Pa 234. 26 LRA, 
N S, 831—Biclierton v Vaughn. 38 
PaDist & Co 645. 3 FayL J 105. 88 
PittsbLegJ 393—^Knepp v Orner, 22 
PaDist & Co 801 

(2) Lot contiguous to lot whereon 
house was constructed, and acquired 
during course of construction for 
driveway for delivering coal and for 
location of service pipes, was within 
curtilage and subject to mechanic's 
lien for building materials, even 
though use of driveway for deliver¬ 
ing coal was subsequently discon¬ 
tinued—Essex Sash & Door Co v 
Murphy, 166 A. 510, 11 N J Misc 92 

(3) Two and one-quarter acre tract 
whereon large house was erected con¬ 
stituted curtilage and entire tract 
was subject to mechanics’ hens — 
Riverside Apartment Corporation v 
Capitol Const Co, 152 A 763, 107 N 
JBq 405, afllrmed 168 A 740, 110 N 
JEq 67. 

Ixxlgatloa well 

Land necessary for protection of 

67C.JS—47 


well was held subject to mechanics* 
liens in favor of persons digging 
well—^Reane v Thomas B Watson 
Co. 271 P 73, 149 Wash 424—40 C 
J p 273 note 56Cc] 

39. Del—^In re Long, 86 A 104, 27 
Del 88 

40 C J p 273 note 52 
4a Cal—Gregg v H & M Drilling 
Co, 267 P 903, 92 Cal App 189 
40 C J p 273 note 53 

41. Iowa— EvVing v Allen, 68 NW 
702, 99 Iowa 379 

42. Cal —Tunis v Lakeport Agricul¬ 
tural Park Ass'n, 83 P 63, 447, 98 
Cal 285 

Colo—Colorado Iron Works v Tay¬ 
lor. 66 F 942, 12 Colo App 451 

43. Or—Drake v Riley, 9 P 2d ISO, 
139 Or 172 

40 C J p 278 note 56 
nitended nse 

Determination of area to be cov¬ 
ered by mechanic’s lien for erection 
of building must take into consid¬ 
eration intended use foi which build¬ 
ing IS erected —^Anselmo v Sebas- 
liani, 26 F 2d 1, 219 Cal 292—40 C J 
p 273 note 56[b] 

Use of improvement, not of ad¬ 
joining land, determines extent of 
materialmen's lien under statute sub¬ 
jecting adjoining land, required for 
convenient use and occupation of 
that improved, to lien—Gregg v H 
& M Drilling Co, 267 F 903, 92 Cal 
App 189 

44. Cal—Gregg v H & M Drilling 
Co, supra 

45. NM—Dysart v Youngblood, 102 
P2d 664, 44 NM 351 

Abuse of discretion not shown 
Where dwelling const! ucted on 

737 


twenty-acre ranch was necessary to 
operation of ranch and benefited the 
entire tract, imposing a mechanic's 
lien for material furnished on entire 
tract rather than on a portion there¬ 
of was not an abuse of discretion — 
W R Spalding Lumber Co v Frad- 
kin. 166 F2d 450, 68 Cal App 2d 308 

46. Or —Livesay v Lee Hing, 9 P 2d 
133, 139 Or 460, 84 ALR. 118 

47. Tex—Biyant-Link Co v W H 
Norris Lumber Co, CivApp, 61 S 
W 2d 160, error dismissed 

40 C J p 273 note 67 

48. Del—In re Long, 86 A 104, 27 
Del 83 

40 C J p 274 note 68 

49. Del—In re Long, supra 

Va—^Pairo v BeLhell, 76 Va 825 
5a Mich —^Adams v Central City 
Granite Brick & Block Co , 117 N 
W 932, 154 Mich 448, 129 Am S R 
484 

51 . Minn —Lax v Peterson, 44 N W 
3, 42 Minn 214 
40 C J p 274 note 61 
58, Minn—^Lax v Peteison, supra 
40 C J p 274 note 62 

53. Wash —Caine-Grimshaw Co v. 
White, 238 P 980, 136 Wash 98 

40 C J P 274 note 63 

54. Minn —Menzel v Tubbs, 63 N W 
653, 61 Minn 364—Miller v Shep¬ 
ard. 62 NW 894, 60 Mixm 268 

55. Wis —Hill V La Crosse & M R 
Co , 11 Wis 214 

10 G.J p 274 note 65 

5 a Cal—Cowan v Griffith, 41 P. 42, 
108 Cal 224, 49 Am S R 82 
Md—Filston Farm Co v Henderson, 
67 A. 228, 106 Md 335 
40 C J p 274 notes 68, 69. 
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specified area, and the tract exceeds the statutory 
limit, as discussed infra subdivision c of this sec¬ 
tion, or where to extend the lien to the entire lot 
would work hardship and injustice,®^ or where the 
new building is on part of a lot on which is locat¬ 
ed a homestead exempt from mechanics' hens 
Some courts have held that the lien does not extend 
to the entire lot where there are other independent 
buildings, previously erected, on the same lot,®® 
but other courts have held that the hen extends to 
the entire lot, even though there are on it buildmgs 
previously erected,®^ or at least that there must be 
proof of something more than the mere existence of 
another building on the lot in order to exclude any 
part of the lot from the operation of the hen 

It has been held that the hen may, at the option 
of the holder thereof, be enforced on a part only 
of the whole lot,®® but there is some authority to 
the contrary®® A distinction is sometimes drawn 
between the amount of land subject to the lien in the 
first instance and the amount which should be sold 
to satisfy the hen ,®4 even though an entire tract is 
subject to the lien, where the tract can be divided 
without injury only so much thereof as is neces¬ 
sary to satisfy the lien should be sold, as discussed 
infra § 338. It has been held that the hen extends 
to as much of the tract of land on which the house 
is built as, with the house, would be required to 
discharge it ®® 


c. Statutory Liiaitation of Area 

Under some statutes a mechanic’s lien may not cover 
more than a designated area of land. 

« 

Under some statutes a mechanic's hen may not 
cover more than a designated area of land ®® These 
statutes are sometimes limited in their application 
to certain cases,®'^ but, where applicable, they de¬ 
termine the area of land subject to the lien,®® even 
though the building or improvement stands on a 
Sxngle tract larger than the statutory area,®® un¬ 
less the parties have, by contract, extended the area 
of land to be covered by the hen beyond the statu¬ 
tory limit 

§ 187. Building or Improvement 

Generally the mechanic’s lien given by statute ex¬ 
tends to and covers the entire building, structure, or im¬ 
provement as such and it cannot be maintained on a 
part of the building or structure. 

As a general rule the hen given by a mechanics' 
hen statute extends to and covers the entire build¬ 
ing, structure, or improvement'll as such*^® in 
Its entirety*^® The hen cannot be maintained on, 
enforced against, or confined to, a part of the build¬ 
ing, structure, or improvement,^* and this rule ap¬ 
plies although the work may have been done for the 
sole and exclusive benefit of the occupant or lessee 
of part of the building^® In some jurisdictions, 
however, the hen may, or must, be confined to a 
part of the building or improvement in certain cas- 


57. Iowa—^Ewing ▼. Allen, 68 NW 
702, 99 Iowa 379 

68L Tex—^Yatea y Home Buildingr 
& Loan Co, ClvApp 103 SWSd 
1081 

Amount needed for proper use 
Where buildmer used for rental pur¬ 
poses 18 elected upon portion of 
homestead tract, mechanic's lien ae- 
curina cost of such improvementa 
will attach to land upon which im¬ 
provements are situated and which 
are essential to its proper use or aa 
may he shown to he Intended for use 
in such connection —^Atwood v Guar^ 
anty Const Co, TezComApp, 68 S 
W 2d 685 

59. Conn—^Tramonte v. Wllens, 94 
A 978, 89 Conn 620 
lo^a—^Ewingr v Allen, 68 NW. 702, 
99 Iowa 379 

OtX Tex—^Bryant-Link Co y W. H 
Norris Lumber Co, Civ App, 61 S 
W 2d 160, error dismissed 
40 C J p 274 note 71 
61. Minn—Bergsma v Dewey, 49 N. 

W 67, 46 Minn 857 
68. Fla—Service Lumber & Supply 
Co V Cox. 123 So 820, 98 Fla 
405 

Tex—Mills v. Paul, Civ App, 30 S 
W. 568 


63. Mass—-Whalen v Collins, 41 N 
SI 124, 164 Mass 146 

40 C J p 278 note 57[d] (1) 

64. Colo —Hess Flume Co v La 
Junta Subuzban Land Co, 166 P 
246, 63 Colo 236 

65. N J —^Vandyne v Janness, 5 N J 
EjQ 485 

68. Mont —Federal Land Bank of 
Spokane v Green 90 F2d 489, 108 
Mont 56 

N.J—Riverside Apartment Corpora¬ 
tion V Capitol Const Co, 153 A 
736, 107 NJEq 405, affirmed 158 
A 740, 110 NJFq 67—Federal 
Tzust Co V Guigues, 74 A 652, 76 
NJEq 495 

40 C J p 274 note 78 

67. N J —^Riverside Apartment Cor¬ 
poration V Capitol Const Co, 162 
A 736, 107 NJEq 405, affirmed 
158 A 740, 110 N J.Eq 67—Federal 
Trust Co V Guigues, 74 A. 652, 
76 N J Eq 496. 

40 C J p 276 note 79 

68. Wis—Dusick y Meiselbach, 95 
NW. 144, 118 Wi** 240. 

40 C J p 275 note 81 

69. Wis—Dusick y Meiselbach, 95 
NW 144, 118 Wis 240 

40 C J p 275 note SI 
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TO. IT S —Sheffield F\irnace Co. v 
Witherow, Ala, 13 S Ct 936, 149 
U S 674, 87 L Ed 853 
40 C J p 275 note 83 

71. Ind —City of Portland v Indian¬ 
apolis Mortar & Fuel Co, 106 N.E 
735, 57 Ind App. 166 

40 C J p 276 note 86 

72. Hawaii—Emmeluth & Co, Ltd 
V Au In Ewai, 20 Hawaii 180 

73. Iowa—Sheldon v Chicago Bond¬ 
ing & Surety Co, 181 N W 282, 190 
Iowa 945 

40 C J p 275 note 84 

74 Ind —City of Poi tland y Indian¬ 
apolis Mortar & Fuel Co, 106 N 
E 735, 57 Ind App 166 
40 C J p 276 note 87 
Grada asparatiou easement 
Manufacturing compajiy's land, on 
which It built part of grade separa¬ 
tion under contract with city and 
railroad companies, was not subject 
to subcontractois’ and materialmen's 
liens.—McClintic-Marshall Co v Ford 
Motor Co, 286 NW. 792, 254 Mich 
305, 72 ALR 807 

7& Wash—^Wright v. Cowie, 81 P 
878, 6 Wash 341. 
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es,^^ as in the case of liens covering canals and ir¬ 
rigation systems^7 and water supply systems,^8 or 
where the statute fixes the lien merely on the im¬ 
provements put on a house 
Generally the hen does not extend to a building 
other than the one for the construction or repair 
of which the labor was performed or the material 
was furnished,*® such as another building subse¬ 
quently erected on the same lot under a separate 
contract by another person,*i or another building 
in existence when the building for which the labor 
or materials were furnished was erected,*^ unless 
the old building is appurtenant to the new build¬ 
ing** or stands on ground belonging to the same 
owner and is so related to the new building as to 
subserve a common purpose*^ However, it has 
been held that on the destruction of the building 
on account of which the hen is claimed and the erec¬ 
tion of another building on the lot by another per¬ 
son, such new building becomes a part of the realty 
and subject to the hen ** 


§ 188. - Building or Improvement Alone 

A building or improvement, as distinct from the 
land, may be subjected to a mechanic’s lien under cer¬ 
tain circumstances. 

A building or improvement, as distinct from the 
land, may be subj'ected to a mechanic's hen under 
certain circjimbtances,** although a hen on the 
building or improvement alone has been denied in 
some cases,*7 and under some statutes it has been 
broadly held that a mechanic’s hen cannot attach 
to, or be enforced against, a building alone apart 
from the land on which it is located ** 

The circumstances under which a lien has been 
held to attach to the building alone include gener¬ 
ally cases in which the contract for the construc¬ 
tion of the building or improvement has been made 
with a person who is not the owner of the land or 
his authorized agent** or who has no legal title to 
the land*® and the owner has duly posted notice of 
nonresponsibility,*! cases where a building is erect¬ 
ed wholly on the land of another by mistake,** and 


7a Mass —Batchelder v Hutcliin- 
8on, 37 NE 462, 161 Mass 462 
40 C J P.275 note 88 
77. Colo—Fisher v Pioneer Constr 
Co. 163 P 851. 62 Colo 638 
40 C J p 276 note 88[c] 

7a Ky —VThitehead v Collins. 101 
SW2d 190, 267 Ky 78 
Water pipe line 

In action by plaintiff for material 
and labor fuinished m replacing en¬ 
tire water pipe line, originally con¬ 
structed by defendants' grantor, 
which was located on land of water 
company, third persons, and defend¬ 
ants, and furnished water to third 
persons and defendants, and seeking 
to have lien adjudged, evidence of 
implied agreement held to justify re¬ 
covery by plaintiff only for that por¬ 
tion of line on defendants’ property 
—Whitehead v Collins, supra 
79. Ga—Gaskill V Davis, 66 Ga 666 
N J —^Whitenack v. Noe, 11 N J Eq 
821 

40 C J p 275 note 88[b] 

BOk Ohio—Eist End Lumber Co v 
Bennett, 187 NE 786, 46 Ohio App 
104 

Or—Dalles Lumber & Mfg Co v 
Wasco Woolen Mfg Co, 3 Or 627 
Several lots or buildings see infra 
S 189 

81. Mont —^Bartholomew v James, 
246 P 771, 76 Mont 369 
88. Conn—Peck v Brush, 94 A 981, 
89 Conn 664 
40 C J p 275 note 90 

83. Conn—Peck v Brush, supra 
40 CJ p 276 note 91 

84. Pa—^Nagle v. Garngues, 46 Pa 
Super 155 

40 C J p 276 note 92. 


85. Tex —Cam v Texas Bldg & 
Loan Ass'n, 61 SW 879, 21 Tex 
Civ App 61 

86. Ala —^Wood Lumber Co v Great- 
house, 161 So 236. 230 Ala 362— 
Wood Lumber Co v Greathouse, 
148 So 125, 226 Ala 641—-Ingram 

V Howard, 128 So 893, 221 Ala 
328 

Ark-^udd y Rieff, 296 S W 370, 174 
Ark 362 

Cal —English v Olympic Auditorium, 
20 P 2d 946, 217 Cal 631, 87 A L R 
1281—Csun V Whiston, 187 P 2d 
479, 68 Cal App 2d 738 
Kan—J B Ehrsam & Sons Mfg Co 

V Rice, 112 P2d 95, 153 Kan 483 
Mich—Lazenby v Wright, 229 NW 

437, 250 Mich 203 

Miss—Chears Floor & Screen Co v 
Gidden, 131 So 426, 169 Miss 288 
Mo—Cochran v. Johnston, App. 25 
SW2d 130 

Mont—Bartholomew v. James, 246 
P 771, 76 Mont 369 
Ohio—^Herfeith v Nisbet, 190 NE 
61, 47 Ohio App 40 
40 C J P 276 note 96 

87. Mo—^Masterson y Robeits, 78 
SW2d 866, 336 Mo 168, 97 ALR 
862 

40 C J p 276 note 97 
ZTew or existmgr bnilding 

(1) Under statute a contract ven¬ 
dee may subject a new building 
erected by him to mechanics' liens, 
although the building is atta^ed to 
the land, so as to become real prop¬ 
erty, but, where he merely repairs 
an existing building, only his inter¬ 
est IS subject to such liens, especial¬ 
ly where the repairs do not increase 
the value of the freehold—^Ford y 
Dixon, 167 SW 99, 171 Mo App 275 
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(2) Part of statute authorizing lien 
on, and removal of buildingps, fixtures, 
machinery, etc, from land for work 
done or material furnished in mere 
reconstruction, alteration, or repair 
thereof under contract with lessee 
only, was held unconstitutional — 
Mosterson y Roberts, 78 S W 2d 866, 
336 Mo 158, 97 ALR 862—Mundet 
Cork Corporation v Three Flowers 
Ice Cream Co, Mo App, 146 SW2d 
678 

88. La—Berg y Schneider, App, 12 
So 2d 501 

40 C J p 276 note 95. 

89. Mich—Lazenby y Wright, 229 
NW 487, 250 Mich 203 

Miss—Chears Floor & Screen Co v 
Gidden, 131 So 426, 159 Miss 288 
Mo —Cochran v Johnston, App, 25 
SW2d 130 

Mont—^Bartholomew v James, 246 
P 771. 76 Mont 859 
Okl—Braden Co v Robinson, 43 P. 
2d 437, 171 Okl 278—Deka Develop¬ 
ment Co v Fox, 39 P2d 143, 170 
Okl 228—Braden Co v Lancaster 
Lumbei Co, 38 P 2d 576, 170 Okl 
80, 102 ALR 230—Simpson v 

Davidson Case Lumber Co, 300 P 
631, 150 Okl 182—Whitfield v 

Fiensley Bros Lumber Co, 283 P 
985, 141 Okl 44 

40 CJ p 276 note 98, p 277 note 1. 

Mich—Stephens Lumber Co y 
Townsend-Stark Corp, 199 NW 
706, 228 Mich 182, reheard 201 N 
W 218, 228 Mich. 182—Sheldon y 
Bremer, 132 NW. 117, 166 Mich 
678 

91. Cal—^English y. Olympic Audi¬ 
torium, 20 P2d 946, 217 Cal. 631, 
87 ALR 1281 

9fti Ill—Donkle & Webber Lumber 
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cases where there is a prior encumbrance on the 
land So it has been held that alterations and 
repairs on a building or structure, if made by a 
person not the owner of the land, may be subjected 
to the hen if detachable from the original building 
without injury®* or if capable of identification and 
practical severance ,95 but in some jurisdictions the 
building may be removed even though injury may 
result to the realty.96 

Ordinarily the lien may attach to the building or 
improvement alone where the building is erected or 
improvement made by a vendee, 97 and such lien will 
have precedence over any claim of the vendor, 98 al¬ 
though generally it will not affect the interest of 
the vendor in the land, as discussed infra § 194. In 
the absence of some statutory provision, however, 
the hen cannot be enforced against the improvement 
to the injury of the vendor 98 

Where a lessee of land erects a building or makes 
improvements thereon, the building or improvement 
alone may be subject to lien,i at least where it does 
not become part of the realty.® So the hen may at¬ 
tach to the building alone where it is erected by a 
tenant at will® and is removable by him* Con¬ 
versely It has been held that the hen cannot attach 


to the building alone where it is not subject to re¬ 
moval by the occupant or tenant at will,® although 
It has also been held that it is no objection to en¬ 
forcement of a lien on buildings and improvements 
on leased premises, erected or made under a con¬ 
tract with the lessee, that there is a provision in the 
lease prohibiting the removal of the improvements 
from the premises unless the rent is paid 8 

Where a building is erected or improvement made 
on the land of a married woman, without her con¬ 
sent, under a contract with her husband, the build¬ 
ing or improvement alone has been held subject 
to hen and removal, if this may be done without in¬ 
jury to the premises,7 although no lien may be 
claimed on the building or premises as a whole, 
apart from the portion improved by the husband® 
Some,9 but not other,io courts hold that the lien 
may attach to the building or improvement alone 
where the land is owned by husband and wife as 
tenants by the entirety and the contract for the 
building or improvement is made with the husband 
alone 

Under some statutes it has been held that the lien 
may be enforced against the building alone, although 
the owmer of the building is also the owner of the 


Co V. Rehrmarni, 83 N E 2d 709, i 
810 ni App 17 I 

Bmldiiig partly on aaotliex*a land 
Where building- was erected partly 
on premises occupied by owner as 
life tenant and partly on other prem¬ 
ises owned by owner, builder was 
entitled to a mechanic's lien on prem¬ 
ises owned by owner and was not 
limited to a lien on building alone 
under statute providing for lien 
against building erected on land of 
another by mistake—Donkle & Web¬ 
ber Lumber Co v Rehrmann, supra 
93. Mont—Grand Opera House Co 
V. Maguire, 37 P 607, 14 Mont 
658. 

40 C J. p 276 note 99 
9^ Miss —Chears Floor & Screen Co 
V. Gidden, 131 So 426, 159 Miss. 
288. 

95. Ala—Woodson v Wilson, 144 
So 122, 26 Ala App 241 
90L Iowa—Lane-Moore Lumber Co 

V Kloppenburg, 215 NW 637, 204 
Iowa 613 

Mont—Stntzel-Spaberg Lumber Co 

V Edwards, 144 P 772, 60 Mont 
49. 

97. Ark—^Juddv Rieff. 396 SW 870, 
174 Ark 362 

Mich—Lazenby v Wnght, 229 NW 
437, 260 Blich 201 

Mo—Lyvers v Ilutheiford, 80 SW 
2d 729, 230 Mo App 921 
Ohio—Herferth v Nisbet, 190 NE 
61, 47 Ohio App 40. 

40 C J P 114 note 17. 


Improvements by vendee as subject 
to lien generally see supra § 71 
Whsrs vendee’s interest was fors. 
closed, plaintiff's allegation of fraud 
between defendants and others did 
not entitle him to have mechanic's 
lien on building extended to land it¬ 
self—Lazenby v Wright, 229 NW 
437, 250 Mich 203 

sa Mo—^Lyv'ers v Rutherford, 80 
SW2d 729, 230 Mo App 921 
40 C J p 114 note 17 
99. Ind —Toner v Whybrew, 98 N. 

E 450, 60 Ind App 887. 

40 C J p 114 note 20 

1. Ala—^Wood Lumber Co v Great- 
house, 161 So 236, 230 Ala 362— 
Wood Lumber Co v Greathouse, 
148 So 126, 226 Ala 644 
Kan—J B Ehrsam & Sons Mfg Co 

V Rice, 112 P2d 93, 158 Kan 483 
Mo—Cochran v Johnston, App, 25 

SW2d 130 

Mont —^Bartholomew v James, 246 P. 
771, 76 Mont 859 

Okl—^Deka Development Co v. Fox, 
89 P 2d 143, 170 Okl 228—Simpson 

V Davidson Case Lumber Co, 300 
P 681. 150 Okl 132—Whufleld v 
Frensley Bros Lumber Co, 283 P 
985, 141 Okl 44 

40 C J p 102 note 30 
Failnre to remove hiulding 
Lessee who, on burning of dwelling 
house, erected new dweiling without 
being obliged by lease to do so, had 
right of ownership therem, and there¬ 
fore mateiialman could enforce lien 
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against building for materials fur¬ 
nished lessee, even though lessee 
failed to remove building when lease 
terminated—Shreveport Long Leaf 
Lumber Co v Parker, La.App, 144 
So 163 

2. Mass—Forbes v Mosquito Fleet 
Yacht Club, 66 NE 616, 175 Mass 
432 

40 C J p 102 note 31. 

a Ind—^Williamson v Shank, 88 N 
E 641, 41 Ind App 613. 

4. NT—Omhony v Jones, 19 NY 
224 

5. Keui —^Pond V Hamaon, 162 P 
635, 96 Kan 642, LRA1916B 1264 

a Ala —^Alabama State Fair & Agri¬ 
cultural .^s'n V Alabama Gas Fix¬ 
ture & Plumbing Co, 31 So 26, 181 
Ala 256 

7. Miss —Chears Floor & Screen Co 
V Gidden, 181 So 426, 159 Miss 
288 

40 C J p 277 note 5 

a Miss—Stubbs V Capital Pamt & 
Glass Co, 131 So 806, 160 Miss 
832, suggestion of error overruled 
135 So. 495, 160 Miss 832 

a Mo—Nold y Ozenberger, 133 S 
W 319. 152 Mo App 489 

la Mich—Bauer v Long, 110 NW. 
1059, 147 Mich 361. 118 Am SR 
662. 11 Ann Cas 86. 
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land on which it stands,and that enforcement of 
the hen against the entire interest of the owner of 
the property is not required ,12 but under other stat¬ 
utes It has been held that, where the owner of the 
building also owns the land, and there is no prior 
hen or encumbrance on the land, it is error to lim¬ 
it the hen to the building alone 

§ 189. Several Lots or Buildings 

a In general 

b Single building or improvement on 
two or more lots 

c. Two or more buildings or improve¬ 
ments 

d Property of different owners 
s. In General 

Generally a lien for the entire amount due for work 
cone on, or materials furnished for, several buildings or 
lots cannot attach to, or be enforced against, part of the 
buildings or lots 

While a hen for the entire amount due for work 
done on, or materials furnished for, several build¬ 
ings or lots ordinarily cannot attach to, or be en¬ 
forced against, part of the buildings or lots,^^ a 
lien has been allowed against part of the buildings 
or lots under some circumstances Where it is 
sought to enforce the hen on less than the whole 
number of buildings or lots, each building has been 
held subject to the hen only to the extent of what 
was done or furnished therefor,^® and each lot only 
to the extent of what was done or furnished for 
the building or improvement thereon The hen 
IS properly confined to the building upon which the 
work was done, although the original contract em¬ 


§ 189 

braced other buildings,^® at least where a separate 
hen was filed for each building 

b. Single Building or Improvement on Two or 

More Lots 

Where one building or Improvement extends over two 
or more adjoining lots or parcels owned by the same per¬ 
son, the lien ordinarily extends to the building or im¬ 
provement and all the lots or parcels on which it is situ¬ 
ated 

Where one building or improvement extends over 
two or more adjoining lots or parcels owned by the 
same person, the lien ordinarily extends to the 
building or improvement and all the lots or parcels 
on which It is situated,2® especially where the own¬ 
er treats all the lots or parcels as a single undivided 
tract®! This rule applies in the case of a solid 
block of buildings erected by the same owner at 
the same time,®® even though the various houses 
may be distinct,®® for in such case the entire struc¬ 
ture may be regarded as one building ®4 However, 
where a mechanic performs work under two sepa¬ 
rate contracts on one block of houses, he cannot en¬ 
force a lien on the whole block as one estate for the 
general balance due from the owner 

c. Two or More Buildings or Improvements 

Generally the question whether a lien will attach to 
one or more buildings depends on whether labor was per¬ 
formed or materials were furnished under a single con¬ 
tract or under separate contracts 

Generally the question whether a mechanic’s hen 
will attach to one or more buildings depends on 
whether labor was performed or materials were 
furnished under a smgle contract or under separate 
contracts®® Where labor or material is furnished 
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11 . Mo—^Kansas City Hotel Co v 
Sauer, 65 Mo 279 

Okl—^National Gas Co v Ada Iron 
ft Metal Co, 98 P 2d 629, 186 Okl 
416 

12. Okl—National Gas Co. v. Ada 
Iron & Metal Co, supra 

13. Iowa—Early v Burt, 28 NW 
86 , 68 Iowa 716 

Mont—Louis V Theatorium Co, 222 
P 1062, 69 Mont 50 

14. Va —Corpus Juris quoted In 
Weaver v Harland Corporation, 10 
SE2d 647, 650, 176 Va 224, 180 
ALR 417 

40 C J p 278 note 40 

Whether hen extends to* 

Land outside lot or parcel on which 
building or improvement stands 
see supra 8 185 

Old buildings situated on same lot 
as new building see supra 8 187 

IB. Colo —Perkins v Boyd, 86 P 
1046. 37 Colo 265 

40 C J p 278 note 89. 


IS. Miss—Dodds V Cavett, 97 So 
813, 133 Miss 470 

Va—Corpus Juris quoted m Weaver 

V Harland Corporation, 10 S E 2d 
647, 650, 176 Va 224, 180 ALR 
417 

Wliere mortgage foreclosure cut off 
hen against one of two buildings, 
hen remained on other only to value 
of labor and material put into that 
building—Lichtenstein v Grossman 
Const Corporation, 162 NE 292, 248 
NT 890. 

17. Ill—Crowen v. Meyer, 174 NB 
65, 842 Ill 46 

Va—Goiqius Juris quoted In Weaver 

V Harland Corporation, 10 S E 2d 
647, 6C0. 176 Va 224, 130 ALR 
417 

40 C J. p 279 note 42 

18, Va —CoxpuB Juris quoted in 
Weaver v Harland Corporation, 10 
SE2d 647, 660, 176 Va. 224, 130 
ALR 417 

40 C J p 279 note 43. 
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19. Ala—^Richardson Lumber Co v. 

Howell, 122 So 843, 219 Ala 328 
2a Ala—Sims v Taylor, 135 So 680, 
228 Ala 280 

Wyo—Mawson-Peterson Lumber Co. 
V Sprinkle, 140 F 2d 588, 69 Wyo. 
834, 147 ALR 10S9 
40 C J p 279 note 44 

21 . N T —Miller v Schmitt, 67 N. 
TS 1077 

40 C J p 279 note 45 

22 . US—Phillips V Gilbert, DC. 
101 US 721, 25 LEd 833 

40 C J p 279 note 46 

23. Mo —^Fitzgerald v Thomas, 61 
Mo 499 

40 C J p 279 note 47. 

24. US —^Phillips V Gilbert, DCU 
101 US 721, 25 LEd 883 

40 C J p 279 note 48 

25. Mass —^Landers v Dexter, IQS 
Mass 681. 

2 a Fla —^Biscayne Trust Co v Wol- 
pert Realty & Improvement Co, 
, 180 So 611, 100 Fla. 1079. 
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under an entire contract on separate buildings owned 
by the same person and situated upon the same lot or 
tract, the lien attaches on the whole property for 
the whole value of the labor or material ,27 but the 
rule is otherwise where there are separate con¬ 
tracts,28 and the lien must be separate and several, 
not joint, if the contracts under which the work is 
done are several 29 

It has also been held in some jurisdictions that 
a hen for the entire amount due for labor per¬ 
formed or materials furnished in the construction 
of several buildings on separate lots under a single 
contract with the owner attaches to all the build¬ 
ings and lots,80 at least where the lots are contigu- 
ous,8i and according to some,82 but not other,83 
authorities even where the lots are not contigu¬ 
ous , but in other jurisdictions it has been held that 
in such case the hen, instead of being extended to 
all the buildings and lots for the aggregate value 
of the labor and materials,®^ should be confined, in 
respect of each building and lot, to the value of the 
labor and material expended thereon,86 at least 
where subsequent purchasers and encumbrancers 
have become interested in different portions of the 
premises.86 


Severable conbact It has also been held that a 
hen attaches to each separate building or lot only 
for the value of the work or materials furnished 
that building or lot where, although there is only 
one contract, it is severable as to each lot and the 
improvement thereon 87 

d. Property of Different Owners 

It has been held, where an entire contract Is made 
for improvements on adjoining properties of different own¬ 
ers, that an entire lien attaches to the properties as a 
whole; but other decisions hold that the claim should be 
apportioned between the properties according to the im¬ 
provements made if such apportionment is practicable. 

It has been held, where the owners of adjoining 
properties join in making an entire contract for im¬ 
provements thereon, that an entire hen attaches to 
the properties as a whole for what was done or fur¬ 
nished chereunder88 and that a valid hen cannot 
attach only to one lot and the portion of the build¬ 
ing thereon 89 According to other decisions, where 
improvements are made on the property of differ¬ 
ent owners, the hen will attach to each of the lots 
only for the labor and materials expended in the 
improvement of the particular lot,^® and the total 
cost of the improvements should be apportioned be¬ 
tween or among the lots accordingly but a single 


S7. Lia.—Central Lumber Co v 
Schroeder, 114 So 644. 164 La 759 
Or—Schram v. Meuiary, 260 P 214. 
123 Or. 354, modified on other 
grounds 262 F 263. 123 Or. 854 
40 C J. p 279 note 51 
Brumnng aocouiit 

The fact that materials were fur¬ 
nished and labor performed as part 
of a running account dues not pre¬ 
vent the transaction from being one 
based on a single contract —Caird 
Engineering Works v Seven-Up Gold 
Mining Co. Ill P 2d 2G7, 111 Mont 
471 

2& Or—Crane Co v Ene Heating 
Co. 112 P 430, 67 Or 410 
40 C J p 279 note 52 

29. Cal —Nevada County Lumber Co 
V Janiss, 78 P2d 200, 25 Cal App 
2d 579 

Separata accounts 
Matei lalman has legal right to keep 
accounts in such condition as to be 
able to ascertain and enforce hen 
against each building for which he 
has a separate contract —^Biscayne 
Trust Co V Wolpert Realty & Im¬ 
provement Co, ISO So 611, 100 Fla 
1070 

SO. Ala—^R^chards v William Beach 
Hardware Co , 7 So 2d 402. 243 Ala 
535—Tallapoosa Lumber Co v 
Copeland, 134 So 658. 228 Ala 41, 
76 ALR 1325 
40 C J. p 279 note 53. 


Joint contzaot 

Where buildings are constructed 
on separate lots for the same own¬ 
er under a joint contract, the lien 
is joint—^Biscayne Trust Co v Wol¬ 
pert Realty & Improvement Co, 130 
So 611, 100 Fla 1070 

31. Ky—Will B Miller Co v Peer¬ 
less Lumber Co. 143 SW2d 735. 
284 Ey 93 

S C —^National Loan & Exchange 
Bank of Columbia v Argo Develop¬ 
ment Co, 189 BE 183, 141 S C 72 
Tex—Lyon v Logan, 5 SW. 72, 68 
Tex 621. 2 Am S R 511 
40 C J p 279 note 54 

32. U S —Pou ell V Bakez Ice Mach 
Co. CCAArk, 8 F2d 125 

Ala —^Richards v William Beach 
Hardware Co, 7 So 2d 492, 242 Ala 
635—Tallapoosa Lumber Co v 
Copeland, 134 So 658, 223 Ala. 41. 
75 ALR 1825 

Kan —Golden Belt Lumber Co v 
McLean, 26 P2d 274. 138 Kan 361 
Mont—Caird Engineering Works v 
Seven-Up Gold Mming Co, 111 P 
2d 267, 111 Mont 471 
40 G J p 279 note 55 
machuisry for two separate plants 
was held to have been furnished un¬ 
der a single contract, so as to entitle 
seller to single mechanic’s lien on 
both plants, notwithstanding two 
written orders were griven for ship¬ 
ment to ditterent places, and third 
order for shortage and extras —^Pow- 
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I ell V Baker Ice Mach Co, C C A Ark, 
8 F2d 125 

33. Ark —Central Lumber Co v 
Biaddock Land & Granite Co, 106 
SW 683. 84 Ark 560, 13 Ann Cas 
11 . 

34. Ill —Culver v Blwell, 78 Ill 636 

35. Ill—Culver v Elwell, supra 
40 C J p 279 note 58 

36. Ark —Sebastian Building & Loan 
Ass’n V Minten, 27 SW2d 1011, 
181 Ark 700 

40 C J p 279 note 69 

37. Kan—Golden Belt Lumber Co 
V McLean, 26 P 2d 274, 138 Kan 
S51 

40 C J p 279 note 60 

38. Idaho —Corpus JtiEls cited in 
Boise-Payette Lumbtr Co v Pelt 
258 P 169, 171. 44 Idaho 377 

40 C J p 280 note 62 

39. ND—Stoltze v Hurd. 128 NW 
116, 20 ND 412, 30 LRA.NS, 
1219. Ann Cas 1912C 871 

40 C J p 280 note 63 

40. Cal—Cook v Cappellino. 281 P. 
413. 101 Cal App 77 

Ohio—Edwards v Edwards, 24 Ohio 
St 402 

The BiatenalnLan's pzlvilage ac¬ 
corded by statute cannot be in solido 
against two houses and lots—Crow¬ 
ley Lbr Co v PlafCer, 4 La App 606 

41. Ohio—^Edwards v Edward^ 24 
Ohio St 402 

40 C J p 280 note 67. 
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hen may be appropriate where apportionment of the 
claim IS impracticable.^ 2 ^t any rate where there 
are separate contracts, a lien does not attach to both 
properties for materials furnished for both ^3 

§ 190. Fixtures, Materials, and Personal 
Property 

A mechanic's lien generally extends to and covers 
fixtures which have been divested of their character as 
personal property by being attached to the realty so as 
to become a part thereof, and under some statutes ma¬ 
terials and machinery, not incorporated in, or attached to, 
the realty, are covered by the lien 

Ordinarily a mechanic’s lien does not apply to per¬ 
sonal property as such^^ although the lien extends 
to and covers fixtures ^5 Usually the lien does not 
attach to articles which have not been divested of 
their character as personal property by being at¬ 
tached to the realty so as to become a part thereof, 
nor does it attach directly to materials or specific 
articles, as such, which were furnished for the 
building, regardless of whether they are incor¬ 


porated in the building^* or are unused ^3 Howev¬ 
er, a few statutes give a mechanic's hen on mate¬ 
rials furnished,®® even though they are not incor¬ 
porated m the building®! or have not become a part 
of the realty ®2 One view is that under such stat¬ 
utes a mechanic’s hen may attach to personalty ®3 
Another view is that materials furnished in good 
faith for the construction of a building, but not used 
therein, are in effect a part of the realty so as to 
come within the operation of the hen ®4 

Machinery Under the statutes of some jurisdic¬ 
tions a mechanic’s hen extends to and covers ma¬ 
chinery when,®® and only when,®® it is so attached to 
the realty as to be a part thereof, it does not at¬ 
tach to the machinery as such,®^ but only indirectly 
to it as part of the building or structure to which it 
is attached and of which it is a part ®® Under the 
statutes of other jurisdictions a mechanic's hen for 
furnishing machinery may attach to machinery 
which retains its character of personalty and does 


Contract by prospective pnrcliaBer 
Mechanic’a lien for total amount 
of materials and services in construc¬ 
tion of buildings on lots of different 
owners, contracted for by a pros¬ 
pective purchaser of the lots could 
not be charged against all without 
proportionate segregation —Cook v 
Cappelllno, 281 P 412, 101 CalApp 
77 

Xmprovexnent by lessee 
Where an improvement Is made by 
a leasee which covers the leased 
property and other property, the cost 
must be apportioned—Martin-Welch 
Hardware & Plumbing Co v Moor, 
MoApp, 16 SW2d 667 
48. Ill—^Rubendall v. Tarbox, 200 
niApp 260 

Several buildings as single structure 
"Automobile laundry/' consisting 
of three buildings and appurtenances 
situated on adjoining lots leased from 
different owners, was held single 
structure subject to materialmen's 
hens without necessity for segrega¬ 
tion as to particular buildings or 
ownership of land for which mate¬ 
rials were used—Hammond Lumber 
Co V Goldberg, 18 P 2d 814, 126 Cal 
App 120 

48. Idaho —Oorpus Juris dtad m 
Boise-Payette Lumber Co v Felt. 
268 P 169. 171, 44 Idaho 877 
40 C J p 280 note 69 
6Ai US —In re Louisville Daily 
News & Enquirer, DCKy, 20 F 
Supp 465 

Del—Giidler Corporation v. Dela¬ 
ware Compressed Gas Co, 188 A 
480, 7 WWHarr 844 

45. Del —Girdler Corporation v 
Delaware Compressed Gas Co, su¬ 
pra. 


Ill —^Edward Hines Lumber Co v 
Great Lakes Chemical Works, 237 
Ill App 246 

Mont—^Bartholomew v. James, 246 
P 771, 76 Mont 369 
Tex—Corpus Juris cited la McCon¬ 
nell V Fros^ Civ App. 45 SW2d 
777, 780, error refused 
40 CJ p 277 note 14—26 CJ. p 667 
note 28 [c] 

AilLzation with owner’s approval 
Property owner, having approved 
tenant’s lequest for electric sign, 
cannot complain that sig^ was not 
fixture in mechanic's lien action — 
Young V. Bergner, 243 Ill App 473 
Particular fixtures subject to lien 

(1) Brooder houses on tarm—Mol- 
lez^Yandenboom Lumber Co v Bou¬ 
dreau, 85 SW2d 141, 231 MoApp 
1127 

(2) Steel service and comfort sta¬ 
tions —Barcroft & Sons Co v 
Cullen, 20 P 2d 665. 217 Cal 708 

46. Okl—J Stewart Lumber Co. 
V Cloud Chief Gin, 60 P 2d 280, 
174 Okl 224 

Tex—Corpus Jans cited la McCon¬ 
nell V Frost, Civ App, 46 S W 2d 
777, 780, error refused 
Wyo —Corpus Jons dted la Mawson- 
Peterson Lumber Co v Sprinkle. 
140 P2d 588. 694, 69 Wyo 334. 147 
ALR 1089. 

40 C J p 277 note 16 

47. Ala—First Avenue Coal & Lum¬ 
ber Co V McWilson. 62 So 531, 
182 Ala 276 

40 C J p 277 note 16 

48. Ind —City of Portland v Indian¬ 
apolis Mortar & Fuel Co, 106 NE 
735, 57 Ind App 166. 

40 C J p 277 note 17. 

49. Ala.—Porter & Blair Hardware 
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Co V Lee, 17 So 216, 106 Ala 361 
—Lee V King, 13 So. 606, 99 Ala. 
246 

40 C J p 277 note 18. 

Ba Ky —Hall v Bullock, 97 SW 361, 
29 KyL 1264 

Ohio—Skinner Engine Co v Metro- 
pole Cafe Co, 19 Ohio NP.NS, 
118 

Constitatioaal Ilea on article sold 
or on which labor was performed 
has been held not to extend to any- 
thmg other than such article — 
Black, Sivalls & Bryson v Operators' 
Oil & Gas Co, TexGivApp, 37 S W 
2 d 313, error dismissed 

61. N H —Goudie v American Moore 
Peg Co, 122 A 849, 81 NH 88 
Incorporation of mateiials in build- 
mg as affecting right to hen gen¬ 
erally see supra S 44 

BBi NH—^Virgin v Britton, 117 A- 
14. 80 NH 340 

63. Ohio —Skinner Engine Co v 
Metropole Cafe Co, 19 Ohio NP, 
NS, 118 

sa Minn—^Northland Pine Co v 
Northern Insulating Co, 177 NW 
635, 146 Minn 395 

66 . Kan—Geppelt v Middle West 
Stone Co, 146 P 1157, 94 Kan 660 

BS. Ind —City of Portland v Indian¬ 
apolis Mortar & Fuel Co, 106 N.E 
785, 67 Ind App 166 
40 C J. p 278 note 25 

67. Mo—^Meistrell v Reach, 56 Mo 
App. 248—Hall v St Louis Mfg. 
Co , 22 Mo App 38 

68 L Mo —^Hall V St. Louis Mfg Co, 
supra. 
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A mortgage may be “subject to” a mechanic’s lien 
in the sense of being “subordinate to” or “inferior 
to” the lien,®0 but not in the sense that the hen at¬ 
taches to the mortgage debt®l or the mortgage it¬ 
self 62 

Erection or installation by person not owner of 
land. Any fixture erected or installed by a person 
not the owner of the land may be subjected to the 
lien if detachable from the building without in- 
jury.63 However, it has been held that a permanent 
structure, which was erected by a tenant under a 
lease providing that it become the landloid’s prop¬ 
erty on termination of the lease, does not become 
a fixture free of lien until all mechanics’ lien claim¬ 
ants have been paid, notwithstanding the posting 
and filing of notice of nonresponsibility.64 


§ 191. Estates or Interests 

Generally, a mechanic’s lien attaches to whatever in¬ 
terest or estate in the property is owned by the person 
who caused the building or other improvement to be 
placed thereon. 

Generally a mechanic’s hen attaches to whatever 
interest or estate in the property is owned by the 
person who caused the budding or other improve¬ 
ment to be placed thereon,65 whether such interest 
or estate is legal®6 or equitable 67 The hen usu¬ 
ally extends to the whole of such person’s title or 
interest,68 but it may attach only to a portion of 
such interest where the scope of the hen is limited 
by statute 62 Wheie the person obligated for the 
improvements owns le*!S than a fee simple estate the 
hen attaches only to his interest or estate,^® and not 
to other interests or estates in the land owned by 
other pel sons who have not rendered their interests 
liable to the lien under the statutes of the particu- 


69. Wis—Paigre v- Peters, 85 NW 
828, 70 Wis 178. 6 Am S R 156 
40 C J P 278 note 28 
eOL NT—P T McDermott, Inc v 
liawyers’ Mortsr. Co, 133 NE 909, 
232 NY. 336 

61. NT—^P T McDermott, Inc v 
IiAwyers* Morts Co, supra 

62. NT—^P T McDexmott, Inc. v 
Lawyers* Mortg Co, supra 

63. Miss —Chears Floor & Screen 
Co ▼ Gidden, I8l So 426, 159 Miss 
288. 

Famaca became part of dwelling 
in which Installed by purchaser, and 
could not be removed by mechanic’s 
lienor —Ilten & Taege v Filster, 211 
NW. 407, 202 Iowa 833 j 

64. Cal—English v Olympic Audi¬ 
torium, 20 P2d 946, 217 Cal 631. 
87ALR 1281 

65. Ariz—^Ernst v Deister, 26 P2d 
648, 42 Anz 379 

Fla—Dunlop v. Teagle, 135 So 132, 
101 Fla 721 

Ky—^Weir v Jarecki Mfg Co, 72 S 
W2d 450, 254 Ky 738—Staton 
Spimgs Park Co v Keesee, 289 S 
W 292, 217 Ky 329—Hines v Hol- 
liugsworth-Toung Hardware Co, 
198 SW 716, 178 Ky 233 
Ohl —^National Gas Co v Ada Iron 
& Metal Co, 93 P2d 529, 185 Okl 
415 

40 C J p 280 note 72 
ZIffsot of Eiorrgage 

Existence of mortgage on land on 
which was situated building subject 
to materialman's lien did not reduce 
owner's interest in land to “less than 
a fee simple" estate within statute 
limiting area of lien, providing that 
in such case only the owners inter¬ 
est in the land would be subject to 
materialman's lien —Federal Land 
Bank of Spokane v. Green, 90 F.2d 
489, 108 Mont 66 


Zn^erest of residuary legatee 
Mechame’s hen for materials fur¬ 
nished to residuary legatee attached 
only to his estate or interest and is 
divested when his interest is divest¬ 
ed —Caldwell & Gates Co v Mennes, 

209 NW 588. 190 .Wis 661 
Tenancy m common 

Wheie mechanic's hen filed against 
father and minor children who held 
pioperty as tenants m common com¬ 
plied with statutory requirements, 
and apprised father of nature and 
circumstances surrounding the claim, 
in a suit to foreclose the mechanic’s 
hen the father’s interest was subject 
to the hen notwithstanding the chil¬ 
dren’s interest was not—^Patrick v 
Bonthius, 124 P2d 650, 18 Wash 2d 

210 

undivided Interest 
Under statute a mechanic’s hen 
could be enforced against undivided 
interest in property of party for 
whom labor was performed and ma¬ 
terial was furnished—^Browne v 
Park, 198 So 462, 144 Fla 696 

68. Ark.—Sebastian Building & Loan 
Asa’n V Minten, 27 SW2d 1011, 
181 Ark. 700 

67. Ark —Sebastian Building & Loan 
Ass’n v Minten. supra 
Kan.—Wichita Federal Savings & 
Loan Ass’n v Jones, 130 P 2d 556, 
155 Kan 821 

Okl —^Long Bell Lumber Co v Prow- 
ant, 243 P 165, 114 Okl 36 
Wis —^Milwaukee Loan & Finance Co 
V Grundt, 242 NW. 131, 207 Wis 
606 

Equitable Interest of mortgagor 
WHiere improvements were made to 
entire tract and not merely to that 
portion to which the mortgagors had 
received the deed, materialmen were 
entitled to coordinate hens not only 
on that portion of real estate, the 
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legal title of which was in the mort¬ 
gagors, but on the equitable inteiest 
of mortgagors in the remainder of 
the tract—^Wichita Federal Savings 
& Loan Asa'n v Jones, 130 P2d 656, 
155 Kan 821 

63i Mass—^Webber Lumber & Sup¬ 
ply Co V Erickson, 102 NE 940, 
216 Mass 81 
40 C J p 280 note 73 
Sipasian nghts 

Ill—McNulty V White, 242 Ill App 
37 

69. Tex —Ferrell v Ertel, Civ App , 
100 SW2d 1084, error dismissed 
TO. Ala—^Woodson v Wilson, 144 
So 122, 25 Ala App 241 
Iowa—Queal Lumber Co v Lipman. 

206 N W 627. 200 Iowa 1376 
Ky—Cincinnati Stucco Co v North 
Kentucky Fair, 291 SW. 715, 218 
Ky 493 

La—Shreveport Armature & Electric 
Works V. Harwell, App, 172 So 
468, followed in Bohnger Gain-Yay, 
Inc, V Harwell, 172 So 471 
Okl—^Deka Development Co v Fox, 
39 P 2d 143, 170 Okl 228 
40 C J p 280 note 74 
Improvement and leasehold 

(1) Where improvement is made 
on land by lessee, mechanic’s hen 
extends only to the improvement and 
the leasehold 

Ala—^Harden v Wood Lumber Co, 
178 So 640, 235 Ala. 318 
Kan—J B Ehrsam & Sons Mfg Co 
V Rice, 112 P 2d 96. 153 Kan 483 
—^Miller V Bankers’ Mortg Co, 
287 P 618, 130 Kan 548 

(2) Mechanic’s hen against lease¬ 
hold IS acquired subject to rights of 
lessor, and must be enforced against 
improvements and leasehold together 
—Coen & Conway v Scott County 
Sav. Bank, 218 NW. 326, 205 Iowa 
483 
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lar jurisdiction It has been held that the pur¬ 
chaser of property is required to pay the amount of 
hens against the property which he assumed and 
agieed to pay as part of the purchase price, togeth¬ 
er with any increase in the amount thereof caused 
by failure to pay when due ^2 

g 192. - Of Person Named in Claim or 

Statement as Owner 

It has been held that a mechanic's lien attaches only 
to the interest, if any, of the person against whom the 
claim, notice, or statement is filed; but there is some 
authority to the contrary. 

In some jurisdictions it has been held that the 
hen attaches only to the interest, if any, of the per¬ 
son against whom the claim, notice, or statement is 
Sled*^® or who is named therein as owner or re¬ 
puted owner In other jurisdictions, however, 
there are decisions inconsistent with this view 


§ 193. -At Particular Time 

A mechanic's lien extends to the interest owned by 
the person who caused the improvement to be made at 
the time the lien attached, or when the work or furnish¬ 
ing of materials commenced, and it has been held that 
the lien also extends to an interest subsequently acquired 
by him. 

A mechanic’s hen extends at least to the interest 
owned by the person who caused the improvement 
to be made at the time the lien attached"^® or when 
the work^^ or the furnishing of the materials^* com¬ 
menced. It has generally been held that the lien 
extends also to an interest subsequently acquired by 
the person responsible for the improvement,^® at 
least where no intervening equity forbids,®® or 
where the acquisition is during the progress of the 
improvement®! or is of an interest which increases 
or enlarges the estate to which the hen has already 
attached,®® as distinguished from a distinct and in¬ 
dependent interest which does not merge in the es¬ 
tate previously held.®® It has even been held that 
the hen attaches to an interest subsequently ac- 


71. Ill—F K Ketler Co v County 
Fair Grounds Coiporation, 21 NE 
2d 779. 301 111 App 117 
Iowa —Coen & Conway v Scott Coun¬ 
ty Sav Bank. 218 NW 825. 205 
Iowa 483—Queal Lumber Co v 
Lipman, 206 NW 627, 200 Iowa 
1376 

La —Shreveport Armature & Electric 
Works V Harwell, App, 172 So 
463, followed in Bolinger Gain-Yay, 
Inc, V Harwell, 172 So 471 
Pa—Stahl V Wildwood Development 
Co. Com PI, 89 PittsbLegJ 284, 
50 York LegRec 60 
40 C J p 281 note 75 

Xmprovexnents by Ufe tenant 

(1) Owners of remainder in fee 

were entitled to consider that altera¬ 
tion of building thereon was being 
made on credit of life estate holder 
and his lessees, so that mechanics 
and materialmen were not entitled to 
lien against fee—Masteison v Rob¬ 
erts. 78 SW.2d 856, 886 Mo 158, 97 
ALR 862. « 

(2) Lien for Improvements under 
contract with life tenant and part 
owner of fee without knowledge or 
consent of other remaindermen at¬ 
taches only to the life estate and 
part of the remainder, not to the en¬ 
tire remainder—^Allen v Brown, 14 
TennApp 405 

Owner's declaration of non-llability 
Where owner of land upon which 
building IS constructed has definitely 
made it clear that his property is not 
to be bound, owner, even though in¬ 
terested ultimately m building, is not, 
under statutes, to be regarded as hav¬ 
ing procured work to be done, and 
builder's lien extends only to inter¬ 
est of lessee who procured its 


doing —Stowers v Wheat, CCA Pla, 
78 F 2d 25 

73- Ky—^Ward v Butcher, 92 SW 
2d 741. 263 Ky 585 
73- NY—Penn&ylvania Steel Co v 
Title Guarantee & Trust Co, 100 
NYS 299, 50 Misc 51, affirmed 
105 NYS 1135, 120 App Div 879 
40 C J p 281 note 79 

74. Del—In re Long, 86 A. 104. 27 
Del 88 

BeliaiLce on record title | 

Mechanic's lien claimant is entitled 
to rely on record title to show owner¬ 
ship of property —^Fischer Lime & 
Cement Co v Kaucher, 51 S W 2d 492, 
164 Tenn 657—^Thomas v Setlifte, 28 
SW2d 844, 160 Tenn 689 

75. Pa—Citizens' Bank v Lesko, 120 
A 808, 277 Pa 174 

40 C J p 281 note 81 
76L Idaho—Pacific Coast Pipe Co v 
Blaine County Irr Co, 187 P 940, 
32 Idaho 705 

Me —Otis Elevator Co v Finks 
Clothing Go, 159 A 568, 131 Me 
95 

77. Bla—^Dunlop v Teagle, 135 So 
132, 101 Fla 721—Service Lumber 
& Supply Co V Cox. 128 So 820, 
98 Fla 405 
40 C J p 281 note 88. 

78L Ohio —Mahoning Park Co v 
Wazren Home Dev Co, 142 NE 
888 , 109 Ohio St 858 
Tenn—Thomas v SetLfle, 28 SW2d 
344, 160 Tenn 689. 

79. Conn —Hannan v Handy, 134 A 
71, 104 Conn 653, 47 ALR 259 
Fla—Dunlop v Teagle, 135 So 132, 
101 Fla 721—Service Lumber & 
Supply Co V Cox, 123 So. 820, 98 
Fla 405 


N J —Loizeaux Lumber Co v Stein¬ 
berg, 131 A 181, 102 NJLaw 15— 
Essex Sash & Door Co v Murphy, 
166 A 510, 11 N J Misc 92 
Or—Corpus Jiuis quoted is Paget v. 
Peters. 286 P 983, 988, 138 Or. 
608, rehearing denied 289 P. 1119, 
133 Or 608 

Utah—U S Building & Loan Ass'n 
V Midvale Home Finance Corporar 
tion, 44 P 2d 1090, 86 Utah 606, re¬ 
hearing denied 46 P 2d 672, 86 Utah 
522 

40 C J p 281 note 85. 

80. Kan —Thomas v Hoge, 48 P. 
844, 68 Kan 166 

Or—Corpus Juris quoted in Paget r. 
Peters. 286 P 983, 988, 133 Or 608, 
rehearing denied 289 P 1189, 183 
Or 608 

Acquisition of title In trust 
Acquisition by the tenant of a deed 
to the property under a parol trust 
does not extend the lien to the fee 
acquired but the lien remains at¬ 
tached only to the leasehold—^Roehl 
V Henck, 6 TennApp 168 

81. Or —Corpus Juris quoted In 
Paget V Peters, 286 P 983, 988. 
133 Or 608, rehearing denied 289 
P 1189, 133 Or 608 

40 C J p 281 note 87 

82. Kan.—^Robert Garrett Lumber 
Co V. Loftus, 109 P 179, 82 Elan. 
666 

Or—Corpus Juris quoted In Paget v. 
Peters, 286 P 083, 988, 138 Or 608, 
rehearing denied 289 P. 1189, 138 
Or 608 

40 C J p 281 note 86 

83. Kan —^Robert Garrett Lumber 
Co. V. Loftus, 109 P. 179, 82 Kan. 
556 

40 C J p 282 note 89. 
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quired by a person who had no title or interest at 
the time the contract was made 

In some jurisdictions, however, the hen is limit¬ 
ed to the interest of the owner who caused the im¬ 
provement to be made at the time the hen attached,*5 
the time the work,86 building,**^ or furnishing of 
materials^S began, or the time the notice or claim 
was filed,89 and does not extend to a subsequently 
acquired interest 9® It has been held, where the 
owner changes his interest in lots from a fee into 
a leasehold after the erection of the buildings, that 
a hen may, at the election of claimant, be claimed 
against the lesser interest.®^ However, it has also 
been held that it is not in the power of the lienor 
to enlarge or diminish the interest to which the hen, 
by the statute, attaches.®^ 

§ 194- -Interest of Vendor for Improve¬ 

ments of Purchaser 

A mechanic’s lien for improvements by the purchaser 
ordinarily does not attach to the vendor’s interest in the 
property if he has not done anything to subject his in. 
terest to liability. 

As a general rule, where the purchaser of prop¬ 
erty is responsible for a building, improvement, or 
structure by reason of which a mechanic’s lien may 
be claimed against his interest, the interest of the 
vendor of the property is not subject to the lien if 
he has not done anything which would render his 
interest liable to the hen under the statutes of the 


particular jurisdiction,®® as by consenting to the im¬ 
provements or knowingly permitting the purchaser 
to contract therefor, as discussed supra § 71, or by 
failing to give statutory notice of nonresponsibility 
after acquiring knowledge of the improvement, dis¬ 
cussed supra § 84 The hen against the purchaser’s 
equitable estate ordinarily will not extend to the 
vendor’s fee interest on the acquisition by the ven¬ 
dor of the purchaser’s equitable estate ®4 

§ 195. - Reversion of Landlord for Im¬ 

provements by Tenant 

A mechanic’s lien for Improvements made on land by 
a tenant ordinarily does not extend to the interest of the 
landlord if the latter has not done anything to subject 
his interest to liability 

Ordinarily a mechanic’s lien for improvements 
on land made by a tenant does not extend to the 
interest of the landlord, if, under the statutes, he 
has not rendered his interest subject to liability,®® 
by consenting to the improvement or knowingly per¬ 
mitting the tenant to contract therefor, as discussed 
supra § 65, or by failing to give statutory notice of 
nonresponsibility after acquiring knowledge of the 
improvement, discussed supra § 84. 

• 

§ 196. Rents and Proceeds of Property 

Where the property subject to a mechanic’s lien has 
been sold and converted into money, under such CK^um- 
stances as to be discharged of the lien or beyond the 
reach of the court, the lien may attach to, and be satis¬ 
fied out of, the proceeds. 


84t Mich—David Lupton's Sons Co 
V BerghofE Printing Co, 229 NW 
810, 249 Mich 456 
40 C J p 282 note 90 
SnhseiiiiexLt leasehold 

Lessee under lease executed after 
principal contract was made and aft¬ 
er furnishing of first of materials 
and labor had interest to which lien 
could attach—David Lupton's Sons 
Co V Berghofl Printing Co, supra— 
40 C J. p 282 note 90 [b] 

85b Idaho —Smith v Faris-Kesl 
Constr. Co, 150 P 25. 27 Idaho 
407 

86 L Mich—Sisson v Holcomb, 26 N 
W 155, 58 Mich 634 

87. Md—Goldheim ▼ Clark, 18 A. 
863. 68 Md 498 

gGL Mich—Sisson v Holcomb, 26 K 
W 165. 68 Mich 634 

89. Del—In re Long, 86 A. 104, 27 
Del 88 

40 C J p 282 note 96 

90l Md—^Mills V Matthews, 7 Md 
315 

91. Md—Goldheim v. Clark. 13 A 
363, 68 Md 498. 


9& Mass—^Webber Lumber & Sup¬ 
ply Co V Eiickson. 102 NE 940. 
216 Mass 81 

93l Kan—^Kennedy v Atchison. 178 
P 2d 987. 162 Kan 694 
Okl —Long-Bell Lumber Co v Prow- 
ant. 243 P 165, 114 Okl 35 
Beoording of contract 
Lien for improvements by purchas¬ 
er does not attach to the fee where 
the vendor recorded the contract 
which did not authorize improve¬ 
ments—^Pitcher V Rawen, 242 P 
375. 137 Wash 343 
94. Okl—Thomas v Soper Lumber 
Co. 171 P 736, 69 Okl 197 
Wis—Milwaukee Loan & Finance 
Co V Grundt, 242 NW 131. 207 
Wis 606 

Besoission of executory contract 
reserving legal title, for purchaser’s 
default after materialman’s lien has 
attached to equitable interest, does 
not extend lien to fee—Albuquerque 
Lumber Co. v. Tomel, 260 P. 21, 32 
NM 5 

Constmotive notice 
Mechanic’s lien claamant before 
conversance under contract to pur¬ 
chase was held charged with knowl¬ 
edge of possibility that mterest of 
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purchasers might be forfeited—Behr 
V Interlaken Const Co, 147 A 499. 

7 N J Misc 743 

9& Ala—Harden v. Wood Lumber 
Co, 178 So 540, 235 Ala 310 

Cancellation, of lease 
Lien for labor and materials fur¬ 
nished lessee did not attach to les¬ 
sor’s interest, where recorded lease 
providing for cancellation for default 
and that lessees should make repairs 
was canceled for default before lien 
was filed—Carroll v Garros & Mil¬ 
ler, 188 NE 364, 46 Ohio App 220 

Waiver of right to lien 
Where lease providing that con¬ 
tracts made by lessee for erection of 
buildings should contain waiver of 
contractor’s right to mechanic’s Uen 
as agamst lessor’s estate, was ter- . 
minated on default In payment of 
rent, and contractor waived right of 
lien on lessor’s estate and lessee did 
not exercise right of removal of fix¬ 
tures within time prescribed by lease, 
nothing remained on which contrac¬ 
tor's claim to mechanic’s lien could 
attach—F K Ketler Co v County 
Fair Grounds Corporation, 21 N E 2d 
779, 301 Ill App 117. 
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Where the property subject to a mechanic’s lien 
has been sold and converted into money, under such 
circumstances as to be discharged of the hen or be¬ 
yond the reach of the court, the hen may attach to, 
and be satisfied out of, the proceeds However, 
where the building has been destroyed by fire, the 
hen does not attach to the proceeds of a fire insur¬ 
ance policy.®'^ Rents of leased premises, continu¬ 
ing in the possession of the owner and his lessee un¬ 
til the date fixed by decree foreclosing mechanic’s 
hens thereon, belong to the owner so that the lienors 
may be entitled to the award of such rents toward 
the payment of the owner’s debts to them, if they 


establish priority over other claimants,^ 8 but on ex¬ 
piration of the date fixed by the decree the prop¬ 
erty may be regarded as appropriated by the lienors, 
and they are not entitled to payment of rents by the 
receiver thereof where the value of their equity in 
the property is sufficient to satisfy the owner’s debts 
to them 89 

In some instances it has been held that, where the 
lien IS unenforceable against the property, claimant 
IS entitled to payment out of rents received by a 
testamentary trustee^ or the representatives or heirs 
of the owner,* but they are not entitled to payment 
from the revenue of a spendthrift trust.® 


D. PEIORITIES 


§ 197. In General 

Priorities given by mechanics* lien statutes some¬ 
times depend on the filing of the lien, although, if filed, 
the lien may affect third persons during the period it was 
not of record. 

Under some statutes the priorities given by the 
mechanics’ lien statutes depend on the filing of the 
lien^ and do not exist as inchoate rights arising 
from the fact that labor has been done or materials 
furnished® However, a hen or privilege, if re¬ 
corded within the time and in the manner prescribed 
by law, may affect third persons during the period 
in which it was not of record,® and the fact that 
the work is in progress has been held notice to all 
who deal with the property of the statutory right of 
materialmen and mechanics to perfect hens there¬ 
on.^ It has also been held that the priority of me¬ 
chanics’ hens may be established in equity, although 


they were not filed within the time fixed by stat¬ 
ute.® 

§ 198. Between Different Mechanics’ Liens 
a. In general 

b Priority determined by time 
c. Preference or postponement of par¬ 
ticular classes of claimants 
d Effect of intervening encumbrance 
e. Liens on amount due contractor or 
subcontractor 

a. In General 

As a general rule all mechanics* liens arising out of 
the erection of the same improvement are equal and share 
pro rata if the amount available is insufficient to pay all 
in full 

As a general rule, sometimes by virtue of statute, 
all mechanics’ hens on the same property and aris- 


sa ns—Corpus Juris cited In Oil 
Well Supply Co v First Nat Bank 
of Wmfleld, CCA Kan, 106 F2d 
399, 405 

40 C J p 278 note 82 
Execution sale of leasehold 
Persons holding liens for materials 
and labor furnished lessee in mak¬ 
ing alterations in leased premises 
held relegated to the proceeds of the 
sale of the lease where rights of les¬ 
see were sold under a Judgment in 
favor of lessor for rent due under 
lease, and all of lessee's rights under 
contract of lease became those of les¬ 
sor by reason of purchase at sheriffs 
sale and contract of lease which pro¬ 
vided for such a termination — 
Shreveport Armature & Electric 
Works V Harwell. LaApp, 172 So 
463, followed in Bolinger Gain-Yay, 
Inc, V Harwell, 172 So 471 
97. Minn—Imperial El Co v Ben¬ 
nett. 149 NW 372, 127 Minn 266 
40 CJ p 278 note 88 
loen for suhsegnent repairs 
Where a loss was sustained under 


a fire policy payable to the mort¬ 
gagee, and both property owner and 
mortgagee joined in negotiations for 
collection with understanding that 
proceeds were to be used to repair 
building, and insurer by virtue of 
this agreement directed owner to 
have building repaired, parties fur¬ 
nishing labor and materials with 
knowledge of such understanding 
could, to the extent of the insurance 
fund, collect from the mortgagee, and 
enforce a lien on the property to the 
extent of the insurance fund—Sav¬ 
ings Building & Loan Ass'n v Bea- 
man-Packard Lumber Co, 40 P 2d 660, 
170 Okl 331 

sa Conn —City Lumber Co of 
Bridgeport v. Murphy, 179 A. 839, 
120 Conn 16 

99. Conn —City Lumber Co of 
Bridgeport v. Murphy, supra. 

L Ky.—Hall v. Bullock, 97 8.W. 
861, 29 Ky L 1264 

8 . Miss —Hoover v. Wheeler, 28 
Miss 814. 


3. Kan—Pond v. Hamson, 162 P 
666 , 96 Kan 642, LRA1916B 1284 

4. NT —^Riverside Contracting Co. 

V New York, 148 NTS 281, af¬ 
firmed 160 NTS 1109, 166 App 
Div 972, affirmed 118 NE 664, 218 
NY 696, AnnCasl918C 1075 

Time of filing as affecting priority 
between 

Different mechanics' liens see Infra 
S 198. 

Mechanics' liens and mortgages or 
like encumbrances see infra i 
204a. 

ft. N.Y —^Riverside Contracting Co 

V New York, supra 

O. La —Central Lumber Co v. 
Schroeder, 114 So 644, 164 La 769 

7. Ala—Grimsley v First Ave Coal 
& Lumber Co, 116 So 90, 217 Ala 
159. 

8 . Iowa—^Hunt Hardware Co. v. 
HerzofC, 196 N.W. 264, 196 Iowa 
716. 
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mg out of the erection of the same building or im¬ 
provement stand on an equality^ and share pro rata 
m the amount realized where it is not sufficient to 
pay all in full Sometimes the rule is deemed ap¬ 
plicable regardless of whether the claims are for 
labor or for materials,n or of the times when the 
several claimants entered into^® or registered^3 their 
contracts, actually commenced to perform work or 
furnish materials,served notices of intention to file 
liens,l5 filed their respective claims, statements, or 
notices,or proceeded to enforce their liens The 
claim of a person who has failed to take all the 
steps necessary fully to protect his rights may be 
postponed to the cLums of other persons ^8 The 
action of hen claimants in lulling other claimants in¬ 
to inactivity may, under some circumstances, be suf¬ 
ficient reason for giving priority to the other labor 
and material hens 

Abandonment of contract by conti actor. The 


general rule that, where the amount available for 
the satisfaction of hens is not sufficient to pay all 
claims m full, all are to share pro rata applies 
where the principal contractor abandons the work 8® 
However, a subcontractor undertaking to complete 
the contract of the principal contractor may, by 
agreement with another subcontractor, be entitled to 
priority over the latter 2i Also it has been held 
that claims for extras, beyond and outside the con¬ 
tract, furnished by a materialman to the owner of 
a building, in order to enable him to complete it 
after the contractor had made default, are entitled 
to priority over claims by materialmen for mate¬ 
rial furnished the contractor 22 

E^ect of jiidrjmcHt on lien. The fact that a judg¬ 
ment at law has been entered on a lien does not 
necessarily give it priority in payment or advan¬ 
tage over hens on which a judgment has not been 


9. Conn —^Bridgeport People's Sav. 
Bank v Palaia, 161 A. 526, 115 
Conn 857—J L Purcell, Inc, v 
Libbey, 149 A. 225, 111 Conn 132, 
68 ALR 1258 

Ind—^McLaughlin Mill Supply Co v 
Laundry SerMce, 1S4 NB 429, 95 
IndApp 693 

NJ—^Nfaidech v Hemrflmg, 24 A 2d 
624, 127 NJLaw 430—Fosnak & 
Tuikish V New sit Realty Co, 156 
A 481, 108 N JLaw 126 
NT—FoiLSon v Elmus Eldg Corpo¬ 
ration, 11 NE2d 339, 276 NT 30— 
Corbm-Eellogg Agency v Tasker, 
289 NTS 156, 248 AppDiv 68— 
C Wilson’s Plumbing Shop on 
Wheels v. Trustees of Dartmouth 
College, 6 N.TS2d 671, 168 Misc 
876 

Ohio —Crawford y Liston, 176 N E 
698, 38 Ohio App 294—Ohio Sav 
Ass’n V Bell, 158 N E 648, 25 Ohio 
App 84 

Tex—Ferrell v Erlel, Civ App, 100 
8W2d 1084, error dismissed—Cor¬ 
pus Juris cited lu McConnell v 
Frost, Civ App, 46 SW2d 777. 781, 
error refused 

Utah—S Building & Loan Ass’n 
V Midvale Home Finance Coipo- 
ration 44 P2d 1090. 86 Utah 506, 
rehearing denied 46 P 2d 672, 86 
Utah 622 

40 C J p 282 note 3 
Ownership of lot; lieu on unprove^ 
xuents only 

Lien which one pei forming labor 
or furnishing material for improve¬ 
ment of lot under contract with one 
who 18 not owner of lot has on im¬ 
provements, separate and apart fiom 
realty, is coequal with lien on im¬ 
provements of one pel forming labor 
or furnishing material under con¬ 
tract with owner of lot—Biadeii Co 
V. Robmson, 48 P2d 437, 171 Okl 


278—^Braden Co v Lancaster Lum¬ 
ber Co, 38 P 2d 576, 170 Okl 30, 102 
ALR 230 

acatexials fuxniihed after owner's 
failure to supply 

Facts that o’-mer origmally agreed 
to furmsh ceitaiO mateiials, but did 
not and contractor purchased them 
on his own account, did not put seller 
in position of original contractor and 
gne claxm priority over other mate- 
1 lalmen's claims —Baker Sand & 
Gia'-el Co v Rogers Plumbing & 
Heating Co, 154 So 591. 228 Ala 612, 
102 ALR 346 

Assigumont of note secured by oon- 
ti actor’s lien 

Where a contractor received from 
the owner two notes, secured by a 
contractor's lien, the notes weie held, 
under the circumstances, equal in 
priority, notwithstanding the con- 
ti actor assigned one of the notes — 
Maltby v Longona, 78 S W 2d 176, 
1J4 Tex 428 

10. Ark —Rust v Kelley Bros Lum¬ 
ber Co, 21 SWJd 973, 180 Ark 
517 

NJ—^Naidech v Hempflmg, 24 A 2d 
624. 127 N JLaw 4 JO 
Okl—^Republic Supply Co v Powell, 
176 P. 619, 71 0x1 105, 8 ALR 
352 

40 C J p 282 note 4 

11. Ark —^Rust V Kelley Bros Lum¬ 
ber Co, 21 SW2d 973, 180 Ark 
517 

La—Crawford v Soap, 130 So 631, 
14 La App 648 

Okl —^Braden v Robinson, 48 P 2d 
437, 171 Okl 278 

Tex—McConnell v Frost, Civ App, 
45 SW2d 777, error refused 
40 C.J p 283 note 6 
la. Ill—Wing V Carr, 86 Ill 347 
40 C J p 283 note 6 
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13. La—Jamison v Barelli, 20 La 
Ann 462 

14, Cal—Crowell v Gilmore, 18 Cal 
370 

Mo —Lee & Boutell Co v C A 
Brockett Cement Co, 106 SW2d 
451, 341 Mo 95 

IBb Conn—Stone v Moomjian, 103 
A 635, 92 Conn 476 
40 C J p 288 note 9 
1& Ala—Le Grand v Hubbard, 112 
So 836, 216 Ala 164 
Conn —^New Haven Orphan Asylum 
V James A Haggerty Co, 142 A. 
847, 108 Conn 232 
40 C J p 283 note 10 
Filing witlun statutory period 
Under some statutes materialmen's 
liens are deemed of same date when 
lecorded within a specified time aft¬ 
er completion of work—Ficklesimer 
V Smith, 139 S E 72, 164 Ga« 600 

17. La—Crawford v Soap, 130 So 
631, 14 La App 648. 

18. Tex—Nichols v Dixon, 89 SW 
765, 99 Tex 263 

40 C J p 283 note 16. 

19. Wash —Spokane Savings & Loan 
Soc v Park Vista Improvement 
Co, 294 P 1028, 160 Wash. 12 

20. Aik—^Marianna Hotel Co v 
Li'v ermoi e Foundry & Machine Co, 
164 SW 952, 107 Ark. 246—Stem- 
beig V Ft Smith Refrigerator 
Works, 112 SW. 174, 87 Aik. 56. 
20 LRA.NS, 89 

Priority between lien claimants and 
surety completmg contract see in¬ 
fra S 215. 

21. NT—Held V St Anthony of 
Padua Church, 174 N.TS 868, 187 
App Div 916. 

22 . Tex —^Beilharz v. Illmgsworth, 
132 SW 106, 62 Tex Civ App. 647. 
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rendered,23 and a claimant who has not preserved 
his hen in the manner required by statute may not 
obtain priority over other claimants, who have pre¬ 
served their liens under the statute, by resorting to 
attachment proceedings and obtaining judgment on 
his claim 24 

Different imptoveinents As between mechanics* 
hens arising out of different impiovements on the 
same property, the hen which first attached has 
priority 25 Under some statutoiy provisions, in the 
case of several buildings constructed under one con¬ 
tract, if there are conflicting hens each lienor has 
priority on the particular building where his labor 
was performed or his material used ,35 and where 
a lien on particular property is subject to a prior 
lien covering that property and also other property, 
and the prior hens are cut off as to the other prop¬ 
erty, the prior hens take precedence in the particu¬ 
lar property only to the extent of the value of the 
labor and material that went into such property 27 

b. Priority Determined by Time 

Under some statutes mechanics’ liens have precedence 
in the order m which the respective claims accrued or 
were filed 

Under some statutes mechanics’ liens have pre¬ 
cedence according to the order in which the re¬ 
spective claims, notices, or statements were filed 
for record,28 at least where statutes preferring or 
postponing certain classes of claims are not ap¬ 
plicable and all claims are in the same class 29 Al¬ 


so under some statutes there are priorities between 
claimants, or at least claimants of a particular class, 
based on the time when their liens accrued,39 when 
they severally commenced to render services or fur¬ 
nish materials,3^ when notices were served® 2 or 
steps were taken to enforce their respective hens 3® 

Under a statute providing for a preferred posi¬ 
tion to lien claimants who give statutory notice, no 
preference is obtained by a lien claimant who fails 
to comply with the statutory requirements as to the 
form of the notice 34 Priority of a mechanic’s lien 
has been held not destroyed by mere formal com¬ 
pliance with a statute providing for the subordina¬ 
tion of liens to a subsequent mortgage and the plac¬ 
ing of all such subordinated liens on a par with 
respect to each other 36 

c. Preference or Postponement of Particular 
Glasses of Claimants 

The class or nature of the claim asserted affects the 
priority of a mechanic’s hen under some statutes. 

Priorities between different claims or claimants 
according to the class or nature of the claims are 
prescribed by the statutes of some jurisdictions 3® 
The hens of laborers are given preference over the 
hens of other claimants,®'^ such as materialmen38 or 
contractors,®3 by the statutes of some jurisdictions, 
at least in certain cases 40 Also under the statutes 
of some jurisdictions the rights of the principal con¬ 
tractor are postponed to those of all oflier claimants 
whose claims arise through him,4i and the rights of 


S3. N J -—Morns County Bank v 
Rockaway Mffl: Co , 16 N J Eq 160 

40 C J p 283 note 21 

84. Ky—Hyde Park Supply Co v 
Peck-Williamson Heating: & Venti¬ 
lating Co, 196 SW 1116, 176 Ky 
613, reheard 197 SW 391, 176 Ky 
666 

86 b Tex —Cain v Texas Bldg & 
Loan Ass’n, 61 SW. 879, 21 Tex 
Civ App 61 

40 C J p 286 note 54 

86 . NT —^Lichtenstein v Grossman 
Const Corporation, 225 NTS 118, 
221 App Div 627, modified on other 
grounds 162 NE 292, 248 NT 390 

87. NT —^Lichtenstein v Grossman 
Const Corporation, supra 

881 US —^In re Fleetwood of Hen¬ 
dersonville Hotel Corporation, DC 
NC, 1 FSupp 125 

NC—Boykin v Logan, 165 SE 680, 
208 NC 196 

40 C J p 283 note 24 

8 % US —^Kemp Lumber Co v 

Howard, NM, 237 F 674, 160 C 
CA 466 

40 aJ p 288 note 26. 


30. NH—Kendall v Pickard, 82 A 
763, 67 NH 470 

40 C J p 283 note 27 

31, Conn —Hartford Builders' Finish 
Co v Andexson, 122 A 76, 99 Conn 
343 

40 C J p 284 note 28 

312. Miss —Citizens' Lumber Co v 
Netterville, 102 So 178, 137 Miss 
310 

40 C J p 284 note 29 

33, NH—Kendall v Pickard, 32 A. 
763, 67 NH 470 

40 C J p 284 note 30 

34. Ala—Baker Sand & Gravel Co 
v Rogers Plumbing & Heating Co , 
164 So 591. 228 Ala 612, 102 ALR 
346 

35b N T—Clio Realty Corpoiation v 
Hefian Bldg Corpoiation, 238 NT 
S 127, 227 App Div 489 

30b US —^Kemp Lumber Co v How¬ 
ard, NM, 237 F 674, 160 CCA 
466 

40 C J p 284 notes 82, 38 

37. Okl —Pacific Petroleum Co. v 
Sunbeam Oil Co, 64 P 2d 1064, 176 
Okl 298—Central Finance Corpora¬ 
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tion V Brown, 54 P 2d 196, 175 Okl 
628 

40 C J p 284 note 34 
ABBifirnee 

A person taking assignment of lien 
claims for wages was entitled to pn- 
oiity over other lien claimants — 
John H Black Co v Surd.im Hold¬ 
ing Corporation, 250 NTS 17, 140 
Misc 113. 

33. Ga —Lakewood Lumbei & Supply 
Co V Hughes, 167 S E 618, 176 Ga 
239 

N J —^Brown v Home Development 
Co , 18 A 2d 742, 129 N J Eq 172 
NT—Kolkman v Eshelman, 230 N 
TS 91, 132 Misc 428 
Okl—Pacific Petroleum Co v Sun¬ 
beam Oil Co, 64 P 2d 1064, 176 Okl 
293—Central Finance Corporation 
V Brown, 54 P 2d 196, 176 Okl 628 
—T J Stewart Lumber Co. v Der¬ 
ry, 268 P 486, 122 Okl 208 

39. NT—^Kolkman v Eshelman, 280 
NTS 91, 132 Misc. 428. 

40. NT—^Bracker v. Weldgen, 192 
NTS 662, 118 Misc 177 

40 C J p 284 notes 36, 86 

41. Tex—^W L MacAtee & Sons v 
House, 153 S.W 2d 460, 187 Tex. 
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a subcontractor are postponed to those of laborers 
and materialmen, ^2 or, in other words, to those of 
all persons other than original contractors and sub¬ 
contractors ^3 A statute giving priorities only to 
laborers and materialmen has been held impliedly 
to exclude subcontractors 

d. Effect of Intervening Encumbrance 

The existence of an intervening encumbrance which 
IS superior to some mechanics’ liens, but inferior to oth¬ 
ers, may prevent the equality which would otherwise 
exist as between the mechanics’ liens. 

Although as between themselves several mechan¬ 
ics’ hens may be entitled to stand on an equality, 
this may be prevented by the existence of an en¬ 
cumbrance which, while inferior to some of the 
hens, IS superior to others,^5 m suqh case the fund 
IS to be applied first to the pa3rment of the hens 
superior to the intervening encumbrance, in full or 
pro rata as the case may be, next to the encum¬ 
brance, and lastly to the hens inferior to the encum¬ 
brance, pro rata.^® The rule may apply even though 
the debt secured by the intervening encumbrance is 
not yet due and payable 

Where one who performs labor or furnishes ma¬ 
terial under the contract between the owner and 
the contractor acquires a hen as of the time the con¬ 
tractor commenced his work, but one who furnishes 
labor or material directly to the owner acquires a 


hen only from the time he commences to furnish 
the labor or material, no hen, mortgage, or other 
encumbrance can intervene between the hens of la¬ 
borers and materialmen when the claimants’ rights 
relate to and originate in a contract between the 
owner and contractor,48 whereas, if the labor is per¬ 
formed or the material furnished directly to and on 
the credit of the owner, mortgage hens and other en¬ 
cumbrances may attach to the property between the 
dates that their rights to their hens accrue, and 
thereby defeat the equality which would otherwise 
exist as between the hen claimants 

e. Liens on Amount Due Oontractor or Subcon¬ 
tractor 

Under some statutes mechanics’ liens on funds due 
to a contractor or subcontractor take precedence in the 
order in which the lien claimants served their notices; 
but under other statutes the amount available is dis¬ 
tributable pro rata among the claimants 

Under some statutes giving subcontractors, ma¬ 
terialmen, etc, a hen on the amount due the contrac¬ 
tor from the owner, claimants are sometimes entitled 
to priority of payment out of such fund in the or¬ 
der of the time in which their notices were served 
on the owner,®® or are to be preferred®^ or post- 
poned®2 according to their diligence or lack of dili¬ 
gence. Under other statutes the amount is to be 
distributed pro rata among claimants®® who have 
complied with the statute by giving the proper no- 


2B9—^Wilson V Sherwin-Williams 
Paint Co, 217 SW 372, 110 Tex. 
156 

40 C J p 284 note 37 

42. Idaho—^Rigsen v Perkins, 246 
P 962, 42 Idaho 391 

40 C J. p 2S4 note 38 

43. US —^Kemp Lumber Co. v How¬ 
ard, NM., 237 P. 674, 150 CCA 
456 

40 C J p 284 note 39 

44. N J —Wilkinson Y Behringer, 
189 A. 405, 118 N J Law 5 

45. Ariz—Corpns Jnxls guoted In 
Wylie V. Douglas Lumber Co, 8 P. 
2d 266, 260. 89 Anz 511, 88 A.LR. 
918 

Idaho—^Pacific States Sav. Loan & 
Building Co V Dubois, 88 F. 513. 
11 Idaho 819 

48. Anz — Corpus Juris quoted In 
Wylie V Douglas Lumber Co, 8 
P2d 256. 260, 39 Anz 511. 88 A 
LR 918 

N J —Corpus Jons cited in Meister 
V J Meister, Inc. 142 A 312, 315, 
103 N J Bq 78 

NY—^Merritt v Dansmith Corpora¬ 
tion, 270 NTS 675. 240 App Div 
388 

Okl—Okmulgee Plumbing Co v. 

Comstock, 257 P 820, 125 Okl 245 
40 C J p 284 note 42 


47. Cal—Burnett v Glas, 97 P 423. 
154 Cal 249 

40 C J p 285 note 43 

48. Anz—Wylie v Douglas Lumber 
Co. 8 P 2d 256. 39 Anz 511. 83 A 
LR 918 

49. Anz—Wylie v Douglas Lumber 
Co, supra. 

50L Fla—Curtiss-Bx ight Ranch Co 

V Selden Cypress Door Co, 107 So 
679. 91 Fla. 854 

N J —Brown v Home Development 
Co . 18 A 2d 742, 129 N J Bq 172— 
St Michael’s Orphan Asylum and 
Industrial School, Hopewell, N J, 

Y Conneen Const. Co, 166 A. 458, 
114 NJBq 276, affirmed 170 A 
649, 115 N JEq 834—Israel y Bak¬ 
er, 139 A. 526, 101 NJBq 699— 
Vogel V. Sloan, 130 A 889, 98 N J 
Bq 300 

40 C J p 285 note 47. 

Lien on money due contractor see 
supra §§ 114-117 

Priority between lienors and assignee 
see infra § 211 
SufflclexLcy of notice 
Written notice by claimant, under 
statute requinng written notice to be 
given owner of building, handed to 
architect in charge of building during 
absence of owner from state, and aft- 
ez search for owner, is sufficient to 
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give claimant priority over emother 
claimant who gave notice to owner 
personally after architect handed 
first notice to owner on his return, 
where statute does not require serv¬ 
ice of notice, but only receipt of 
written notice by owner—^Vogel v 
Sloan, 130 A 889. 98 N J Bq 800 
Filing with owner and county re¬ 
corder 

Matei lalman filing sworn statement 
of claim with owner of building and 
copy thereof with county recorder 
had valid lien preferred to claims of 
other materialmen who failed to pre¬ 
sent sworn statement, regardless of 
time when copy of statement was 
filed with county recorder, but fail¬ 
ure to file statement with recorder 
forfeits preference over others who 
have filed statements with owner — 
B F Sturtevant Co v BDard of Edu¬ 
cation of City School Dist of Cin¬ 
cinnati, 1 N B 2d 148, 51 Ohio App 
348 

51. Tex—^Rotsky v Helsay Lumber 
Co, Com App, 228 SW 558, re¬ 
hearing denied 230 SW xvi 

58. Cal—Southern California Blec- 
tric Co v McDonald, 173 P. 760, 
178 Cal 386 
40 C J. p 285 note 49 

53. N C —^Morganton Mfg. & Trad- 
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tice,^^ and a claimant who brings an action to en¬ 
force his lien against the property gams no advan¬ 
tage over the other claimants in respect of the 
amount due the contractor 55 Under some statutes 
as between stop notice claimants labor claims take 
precedence over claims of materialmen 56 

Where the contractor has completed at a loss 
work abandoned by a subcontractor, his claim ordi¬ 
narily takes precedence over the claims of persons 
\^ho did work for, and furnished materials to, the 
subcontractor and served stop notices 57 At least 
where title to the materials has not passed to the 
contractor, and the contractor is not indebted to the 
subcontractor, one who has supplied materials to 
the subcontractor and has filed and served a stop 
notice m compliance with the mechanics' lien law 
is not entitled to priority of payment out of moneys 
due the contractor from the building owner.58 
However, it has been held that where the building 
contractor has assumed title to all materials deliv¬ 
ered on the job he cannot avoid payment from 
moneys due under the contract merely because he 
expended more money in completing the subcontract 
than the balance due thereunder 59 

Rights of heiieficiaries of subcontractor's estate. 


The hen of a materialman for materials purchased 
from him by a subcontractor is entitled to priority 
of payment, out of the amount due by the contractor 
to the subcontractor, over the rights of the benefici¬ 
aries of the estate of the subcontractor.®® 

§ 199. Between Mechanic’s Lien and Mort¬ 
gages or Like Encumbrances 

In general priorities as between mechanics* liens and 
mortgages or like encumbrances depend on the provi¬ 
sions of the various statutes and the facts of the particu¬ 
lar case. 

In any given case, priorities as between mechan¬ 
ics’ hens and mortgages or like encumbrances de¬ 
pend on the provisions of the statutes and the facts 
and circumstances of the case®i Particular stat¬ 
utes, however, have been construed as not affecting 
the matter of priority as between mortgages and 
mechanics’ liens.®^ Thus a statute, the purpose and 
object of which are to define and fix the respective 
rights of mechanics’ hens inter sese only, does not 
affect the matter of priority as between mechames’ 
hens and a mortgage.®^ A mortgagee takes priority 
over a hen claimant where it appears that the items 
for which the hen is claimed are nonlienable ®4 

Notice of a prior mortgage which is void as to 


Ing Co V Andrews, 81 S B 418, 165 
NC 285, Ann Cas 1916A 763 
40 C J p 285 note 60 
6A NG—Charlotte Pipe & Foundry 
Co V Southern Aluminum Co, 90 
SB 923, 172 NG 704 
40 CJ p 285 note 51 
55- NG—Charlotte Pipe & Foundry 
Co V Southern Aluminum Co, su¬ 
pra 

56L N J —Harry Pinsky & Son Co v 
Wike, 186 A 920, lOl NJEq 46, 
affirmed 141 A 920. 108 N JBq 18 
Preference or postponement of par¬ 
ticular classes generally see supra 
subdivision c of this section 
57. N J —Morris County Golf Club 
V Hegeman-Harris Co, Ch, 121 A 
528, affirmed 125 A 127, 94 N JBq 
802 

58l us—^N oland Co v Chelsea 
Housing Corporation, C C A N J, 
128 F 2d 872 

Title to materials lield not In ooiu 
tractor 

Under contract between contractor 
and subcontractor making rate of 
subcontractor's pay dependent on 
amount of materials furnished, pro¬ 
hibiting subcontractor from remov¬ 
ing materials from project site, and 
requiiing contractor to keep mate¬ 
rials insured, contractor had no title 
to materials, and hence party which 
supplied materials to subcontractor 
and filed and served stop notice was 
not entitled to priority of payment^ 


out of moneys due contractor from 
owner where contractor was not in¬ 
debted to subcontractor—^Noland Co 
V Chelsea Housing Corporation, su¬ 
pra 

59. N J.—St Michael's Orphan Asy¬ 
lum and Industrial School, Hope- 
well, N J, V Conneen Const Co, 
166 A 458, 114 NJEq 276, affirmed 
170 A 649, 115 NJEq 834 

60L Tez—Stanfill v Penniman Grav¬ 
el & Material Co, OomApp, 27 S 
W2d 185 

61. Mortgagee as real owner of prop¬ 
erty 

(1) Where a mortgagee who was 
the leal owner of the premises, or 
the sole owner of the equitable title, 
by reason of a conveyance of title 
from the mortgagor to an appointee 
of the mortgagee, contracted for im¬ 
provements to be put on the prem¬ 
ises, mechanics’ liens arising as a 
result thereof were held superior to 
the mortgage—^Bletcher Ave Saving 
& Loan Ass'n v Robg^s, 188 NE 
794, 99 IndApp 891 

(2) Where a corporation owning 
the property and a corporation hold¬ 
ing a iQoitgage thereon were prac¬ 
tically one and the same company, 
having the same stockholders, direc¬ 
tors, and general manager, their ac¬ 
counts being paid out and received 
for and on behalf of each other, it 
was held that the mortgage was not 
entitled to any preference over the 
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liens of mechanics and materialmen 
—^Keane v Thomas B Watson Co, 
271 P 73, 149 Wash 424 
Applioation of loon for iMQrxiitiLfe of 
labor and materials 
Holder of deed of trust which was 
subordinate to mechanics’ lien was 
held not entitled to convert his lien 
into a mechanic’s lien, or to effect 
priority over mechanic’s liens by ap¬ 
plication of loan to payment for la^ 
bor and materials—Rust v Indiana 
Flooring Co, 145 SB 821, 151 Vo. 
846 

62. Proratuig proceeds of constmo- 
tlon loan 

A statute requiring an owner who 
secures a loan for the construction 
of a building to prorate the pro¬ 
ceeds among the various contractors 
has been held not to affect the mat¬ 
ter of priority as between mortgages 
and mechanics’ hens—^Weil v B E 
Buffaloe & Co, 66 SW2d *704, 251 
Ky 673 

63. Ariz—^Wylie V Douglas Lumber 
Co, 8 P 2d 256, 89 Ariz 611, 83 A 
LR. 918 

64- NT—^Telsey v Calvin-Morris 
Corporation, 184 NE 58, 260 NY 
466, reargument denied 185 N E 
766, 261 NY 622 
Funutiirs 

Where the articles supplied con¬ 
sisted of fumitura rather than fix¬ 
tures constituting an improvement to 
realty, one claizmng a lien therefor 
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him will not affect the priority of the claimant of a 
mechanic’s lien One who acquires title through 
a trust deed superior to a mechanic’s lien acquires 
rights superior to the hen without reference to no¬ 
tice or want of notice of the lien 

§ 200. - Priority in Time 

a In general 
b Making of contract 
c- Commencement of building or im¬ 
provement 

d Performance of labor or furnishing of 
materials by claimant 
e. Time when mortgage attaches 

a. In General 

The general rule is that, as between mechanica’ liens 
and mortgages or like encumbrances, the one which first 
attaches is entitled to priorityi but under some statutes 
a lien for labor or materials may take precedence over a 
prior mortgage. 

It is well established as a general rule that, as 
against other encumbrances such as mortgages and 


deeds of trust, a mechanic's lien takes precedence 
according to the time when it attached to the prop- 
erty.®7 Thus a mechanic’s lien ordinarily has pri¬ 
ority over a mortgage or deed of trust given or at¬ 
taching after the lien accrued,although under 
some circumstances a subsequent mortgage or like 
encumbrance may obtain priority over a mechanic’s 
lien,®9 as where the mortgage is of a kind given pri¬ 
ority by statute, as discussed infra § 201, ^r a pri¬ 
ority which would otherwise exist has been lost, as 
discussed infra § 204 Under some statutes mechan¬ 
ics’ hens may be rendered subordinate to a mort¬ 
gage thereafter given where a specified per cent of 
mechanic’s lienholders have given their consent that 
the hens shall be subordinate to the mortgage 

On the other hand, it is also a general rule that, 
where the property is subject to a mortgage or like 
encumbrance at the time of the accrual of a me¬ 
chanic’s hen, such mortgage or encumbrance re¬ 
tains Its priority and the mechanic’s hen is post¬ 
poned thereto,^! notwithstanding the value of the 
mortgage security is increased by the labor or ma- 


could not have priority over the 
claim of a mortgagee of the prem¬ 
ises—^Telsey v Oal'vin-Moms Cor¬ 
poration, supra 

ncatexlals fonushed for other hnild. 
mg's 

Matenalmaji cannot have priority 
over mortgagee for material iihich, 
although delivered to the mortgaged 
premises, 'was not furnished for the 
purpose of being used in the con¬ 
struction there, but was in fact fur¬ 
nished for use on buildings located 
elsewhere—^Mortgage Brokerage Co 
V W B Bair Lumber Co, 16 P2d 
32, 91 Colo 445 

65. Ark—O'Neill v Lyric Amuse¬ 
ment Co. 17S SW 406. 119 Ark 
464 

41 CJ p 653 note 71 [b] (2). 

66. Iowa—W T Joyce Co v Car- 
roll Light, Heat & Power Co, 133 
N.W 785, 153 Iowa 372 

67. Ala—^Polakow v. Rumsey, 6 So 
2d 477. 242 Ala 366—Grimsley v 
First Ave Coal & Lumber Co, 115 
So 90, 217 Ala 159 

Fla—Guaranty Title & Trust Co v- 
Thompson, 113 So 117, 93 Fla. 983. 
40 C J p 288 note 16 
Priorities as between laborers' 
claims and mortgages generally 
see Master and Servant S 148. 
Piling of iiot.oe 

Materialman who filed notice of 
intent to claim lien before mortgage 
of premises was entitled to priority 
over mortgage, and mortgage in 
turn was entitled to pi lority over 
lien claimants, who filed no notice 
—^Higgins Lumber Co v Cunning¬ 
ham. 288 SW. 834, 216.Ky 298. 


68. US —^In re Broker, CCA Ohio, 
127 F 2d 652—Jonn B Orr, Inc, v 
First Trust & SaMngs Bank, CC 
A Fla , 69 F 2d 764 

Cal —Reinhart Lumber & Planing 
Mill Co V. Hladik, App, 259 P 
363. 

Conn—City Lumber Co of Bridge¬ 
port V Murphy, 179 A 339, 120 
Conn 18 

Ga—Chenoweth-Holder Lumber Co 

V Beck & Jones, 155 SE 318, 171 
Ga 280 

Ky —^Weil V B E Buffalos & Co, 65 
S W2d 704, 251 Ky 673 
NJ—Meister v J Meister, Inc., 142 
A 312, 103 N JEq 75 
NM—Hedrick v Jagger, 129 P2d 
340. 46 NM 379 

Okl—Home Building & Loan Ass'n 

V White, 284 P 889. 141 Okl 240 
Wis—^B^llton V First Volunteer Co 

of Oconto, 236 NW 120, 204 Wis 
355. 

40 C J p 289 note 17. 

69. Ill—^Pittsburgh Plate Glass Co 

V Kransz, 125 N.E 730, 291 Ill 
84 

40 CJ p 289 note 18 

Notice of contemplated mortgage 

(1) Materialman's lien was held 
inferior to mortgage executed sub¬ 
sequent to furnishing of materials, 
where another recorded mortgage 
stated that the subsequent mortgage 
was to be executed in place of an 
existing first mortgage and was to 
continue as a first lien —^Redford 
Lumber Co v Knight. 219 NW 686, 
242 Mich. 695 

(2) Where a contract of sale pro¬ 
vides for the giving of a second 
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mortgage for the purchase price and 
permits the execution of a first mort¬ 
gage in a designated amount, one 
furnishing materials to the vendee 
IS not entitled to priority over a first 
mortgage subsequently given even 
though such mortgage is recorded 
after the first material is furnished 
—Queal Lumber Co v McNeal, 284 
NW 483, 236 Iowa 637 

(3) In such a case it has been held 
no ground of complaint on the part 
of the materialman that the first 
mortgrage ultimately was given for 
less than the sum contemplated by 
the contract —Queal Lumber Co v 
McNeal, supra. 

70. Statute h^ valid 

NY—^Max Fine & Sons v Linda- 
rose, Inc, 221 N Y S 690, 220 App 
Div 616, modified on other gzounds 
161 NE 447, 248 NY 137 
A nozLOonseuting lienholder who 
did not have a lien when the statute 
was enacted is bound by the teims 
thereof —Max Fine & Sons v Linda- 
rose, Inc, supra 

71. Ala—^Polakow v Rumsey, 6 So 
2d 477, 242 Ala 365—Becker Roof¬ 
ing Co V Jones, 144 So 865, 235 
Ala 638—Grimsley v First Ava 
Coal & Lumber Co, 115 So 90. 217 
Ala 159 

Cal —Hayward Lumber & Invest¬ 
ment Co V Corbett, 33 P 2d 41, 138 
Cal App 644—^Hammond Lumber 
Co V Roubion, 80 P2d 440, 137 
Cal App 155 

Colo —Stark Lumber Co v Keystone 
Inv Co, 20 P 2d 806. 92 Colo 259, 
followed iQ 20 P 2d 808, 92 Colo 
266. 
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tenal of the mechanic’s lien claimant"^* or the build¬ 
ing IS so changed that very little of the original 
structure remains Under an exception express¬ 
ly created by some statutes, a lien for labor takes 
precedence over a prior mortgage Likewise, un¬ 
der some statutes, the hen of a materialman may 
be superior to a mortgage even though the mort¬ 
gage was recorded before the recording of the ma¬ 
terialman’s claim 

Statement in claim as to time of acunal of lien. 
A lien claimant will not be permitted to claim or 
show that the lien attached at a date prior to that 
fixed in his claim or statement for the purpose of 
cutting out an encumbrance executed and recorded 
before that time 

b. Making of Contract 

Under some statutes a mortaage or trust deed which 
was given after the time of the making of the contract 
between the owner and mechanic is subject to the me¬ 
chanic’s lien even though the labor was not performed or 


the materials furnished until after the giving of the mort¬ 
gage. 

Under statutes by which a hen attaches at the time 
the contract between the owner and mechanic is 
made, discussed supra § 178, a mortgage or trust 
deed given thereafter is subject to the hen of the 
mechanic'^^ although the mortgage is given^s and 
recorded*^® before the labor is performed or the ma¬ 
terials furnished Conversely, a mechanic’s hen is 
subject to a mortgage or deed of trust given prior 
to, and existing at the time of, the making of the 
contract®® even though the improvements for which 
the lien is claimed were contemplated by the mort¬ 
gagor prior to the execution of the mortgage and 
in order to entitle claimant to priority over a mort¬ 
gage there must have been at the time the mortgage 
was made a contract with the owner of the property 
for the improvement,®® of which the mortgagee had 
actual or constructive notice ®® 

Under other statutes the time when the contract 
was made is generally not deemed material in de- 


Del —Corpiu JnrlB cited in C L 
Pierce & Co Security Trust Co, 
176 A 770. 771, 6 WWHarr 848 
Ga.—^Williams Bros Lumber Co v 
Massey, 176 S E 378, 179 Ga 508~ 
Killian V Willingham, 146 S E 
479. 167 Ga 712 

Idaho—Corpus Jtins gnoted la Fin- 
layson v Waller, 184 P 2d 1069, 
1072, 64 Idaho 618 

Iowa—First State Bank of Freder¬ 
icksburg V Westendorf, 239 NW 
73. 213 Iowa 475—Magnesite Prod¬ 
ucts Co V Bensmiller, 224 NW 
614, 207 Iowa 303 

Ky—^Ideal Supplies Co v Underhill, 
281 SW 988. 213 Ky 741 
La—^Hortman-Salmen Co v White. 

123 So 711, 168 La 1067 
Mich —Corxms Juris cited In Bed¬ 
ford Lumber Co v Knight, 219 
NW 686, 687, 242 Mich 695 
NJ—Jackson Trust Co v Gilkin- 
son, 147 A 113, 105 NJEq 116 
N T —Ausable Chasm Co v Hotel 
Ausable Chasm & Country Club, 
88 NTS 2d 427, 263 App Div 486 
—Syracuse Capital Corporation v 
Pattison Const Corporation, 234 N 
T S 68, 188 Misc 894, affirmed 
235 NTS B95, 227 App Div 652 
N D —Bovey Shute & Jackson v 
Odegaard, 208 NW 111, 63 N D 
871, followed in American State 
Bank of Balfour v Odegaard, 208 
NW 114, 63 ND 878 
Okl—Shefts Supply v Brady, 41 P 
2d 820, 170 Okl 690—Pittsburg 

Mortg Inv Co v Standard Lum¬ 
ber Co. 298 P 885, 148 Okl 297 
—Morley v McCaskey, 272 P 850, 
134 Okl 54—Morley v McCaskey. 
270 P 1107. 134 Okl 50 
Tenn —Neely v Clarence Saunders 
Co, 81 8 W2d 890, 169 Tenn. 80. 
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Tez —^Hammann v H J McMullen 
& Co, 62 SW2d 59, 122 Tex 476 
40 OJ p 289 note 19 
Mortgage in hands of assignee 
takes precedence over mechanic's 
lien which attached prior to easign- 
ment but subsequent to execution of 
mortgage—Finlayson v Waller, 134 
P2d 1069, 64 Idaho 618—41 C J p 683 
note 86 [b] 

Homestead or building and loan as¬ 
sociations 

The priority granted by some stat¬ 
utes to duly recorded bona fide mort¬ 
gages, over the Hen and pzivilege of 
a materialman, has been held not 
limited to mortgages granted to 
homestead or building and loan as¬ 
sociations —^Hortman-Salmen Co v 
White, 123 So 711, 168 La 1057— 
Hoztman-Salmen Co v White, 123 
So 709. 168 La 1049 
7a. Del —Corpus Jtizis cited in C L 
Pierce & Co v Secuiity Trust Co, 
175 A 770, 771, 6 WWHarr 348 
Mass—Silver v U S Trust Co, 182 
NE 372, 280 Mass 295 
40 C J p 290 note 20 
Priority as to impiovements or en¬ 
hanced value see infra { 205 c 
73. Iowa —Equitable Life Ins Co 
V Slye, 45 Iowa 615 
74u Okl —McGuyre v Duncan, 229 
P 199, 100 Okl 217. 

40 C J p 290 note 23 

75. La—^Umon Homestead Ass'n v 
Montegrut, 122 So 68, 168 La 369 
—^Lawrence v Wzight, 124 So 697, 
11 La App 703 
Betroactive effect 

If the materialman's claim is re¬ 
corded within the time prescribed by 
statute, the recording has a retroac- 
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tive effect against mortgages previ¬ 
ously recorded —Union Homestead 
Ass'n V Montegut, 122 So. 68, 168 
La 369 

76i Mo —Landau v Cottrill, 60 S 
W 64, 159 Mo 308 
40 CJ p 291 note 24. 

77. Ala—Becker Hoofing Co v. Wy- 
singer, 124 So 858, 220 Ala 276 

40 C J p 291 note 26 
Existence of obligation as test of 
pzlonty 

The test in determining priority 
as between a mechanic’s lien and a 
deed of trust is whether, prior to 
the recording of the deed of trust, 
the lien claimant had become obli¬ 
gated under some contract or agree¬ 
ment, either oral or written, to de¬ 
liver the mateiials constituting the 
basis of the lien—J & W C Shull 
V Brooke, 289 P 885, 107 Cal App 
88 

78. Me —Saucier v Maine Supply & 
Garage Co, 84 A. 461, 109 Me 342 

Mass—Caiew v Stubbs, 30 NE 219, 
155 Mass 649 

7fti Me —^Morse v Dole, 78 Me 851 

80. Ala—Becker Hoofing Co v Wy- 
singer. 124 So 868, 220 Ala 276 

Ill —Chicago Title & Trust Co v. 

Rosenberg, 281 111 App 61 
40 CJ p 291 note 29. 

81. Tex —Sullivan v Texas Bri¬ 
quette & Coal Co. 63 SW 807, 94 
Tex 541 

88. NH—Sly V Pattee. 68 NH 102 
40 CJ. p 291 note 31. 


83. NH—Sly V. Pattee, supra 
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termimng the priority between a mechanic’s lien 
and a mortgage 84 Thus in jurisdictions where a 
mechanic’s lien attaches only from the time claim¬ 
ant commenced to perform labor or furnish materi¬ 
als, as discussed supra § 181, the hen is inferior to 
a mortgage given before that time even though 
claimant’s contract antedated the mortgage®5 and 
the mortgagee or trustee in the trust deed knew of 
the existence of the contract.®® Also in some ju¬ 
risdictions a mechanic’s lien takes precedence of a 
mortgage given after the building or improvement 
was commenced even though it was given prior to 
the making of the contract under which the work 
in question was done ®7 

Under a few statutes the lien of a contractor is 
superior to trust deeds executed and recorded sub¬ 
sequent to the execution of the contract,®® but the 
hen of a materialman does not relate back to the 
date of the contract between the contractor and the 


owner so as to give priority over a mortgage execut¬ 
ed after that date but before claimant commenced 
to furnish material ®® 

c. Commencement of Building or Improvement 

A mechanic's lien, under some statutes, has priority 
over a mortgage given and recorded after the building 
or improvement was commenced even though the mort¬ 
gage was given before the mechanic's lienor performed 
work or furnished materials. 

Under a number of statutes a mortgage or like 
encumbrance given and recorded prior to the com¬ 
mencement of the building or improvement takes 
precedence over mechanics* liens®® even though the 
mortgagee had notice that a building was to be con¬ 
structed with the money secured from the mort¬ 
gage Conversely, a mechanic’s lien has priority 
over a mortgage or other encumbrance given or 
recorded and attaching after the building or im¬ 
provement was commenced,®® even though it was 


84. Ind—Ward w YarDSll, 91 NE 
7, 173 Ind 635 

40 C J p 291 notes 87, 40, p 292 note 
42 

85. Ind—^Ward v Yarnelle, 91 NE 
7, Z73 Ind 636 

Tenn—In re New Memphis Gaslight 
Co, 60 SW 206, 105 Tenn 268, 
80 Am SR 880 

86. N C —McAdams v Piedmont 
Trust Co, 83 SB 623, 167 NC 
494, AnnCasl916B 669 

87. XT S —In re Sweet Laboratories 
Co , D C Ohio, 261 F 810 

40 C J p 291 note 40 

Commencement of building or im¬ 
provement see infra subdivision c 
of this section 

8a US —Continental & Commercial 
Trust & Savings Bank v Corey 
Bros Constr Co, Idaho, 208 F 
976, 136 CCA 64 

40 C J p 291 note 41 

89. U S —^Boise-Payette Lumber Co 

V Halloran-Judge Trust Co, CCA 
Idaho, 281 F 818 

40 C J p 292 note 42. 

8a US—In re Taylor, 20 F 2d 8, 
modifying, DC, 16 F 2d 803 

Cal —^Fickling v Jackman, 265 P 
810, 203 Cal 657—American Bldg 
Material Service Co v Wallin, 2 
P2d 1007, 116 CalApp 527—Brush 

V E R Bohan & Co, 283 P 126, 
102 Cal App 457 

La—Tilly v Bauman, 139 So 763, 
174 La 71—City Sav Bank & 
Trust Co v Whita 182 So 124, 
171 La 727 

Ohio —Commerce-Guardian Bank v 
Catawba Cliffs Beach Club, 7 N 
E2d 830, 54 Ohio App. 437 

Okl—^Antrim Lumber Co v Ander¬ 
son. 48 P2d 825, 173 Okl 371— 
Home Savings & Loan Ass'n v 
Sullivan, 284 P 30, 140 Okl 300 


Tex—^Wm Cameron & Co v Ciabb 
Civ App , 42 S W 2d 638, reversed' 
on other grounds Crabb v William 
Cameron & Co, Com App, 63 S 
W2d 367 

40 CJ p 292 note 44 
Lien as attaching on commencement 
of building see supra § 179 
Uhor and znatenal; separation 
A claim for labor and material 
which does not separate the items, 
so that it is impossible to distin¬ 
guish between a claim for labor, 
which primes the mortgage, and a 
claim for materials, which does not, 
will not prime a mortgage recorded 
before the building was started — 
Tilly V Bauman, 139 So 762, 174 La 
71 

91. Okl —^Home Savings & Loan 
Ass'n V Sullivan, 284 P 30, 140 
Okl 300 

The words “without notice,” as 
used in a statute providing that as 
against a bona fide mortgagee or 
encumbrancer "without notice" no 
lien shall attach prior to the ac¬ 
tual and visible beginning of the 
improvement on the ground, have 
been construed to mean without no¬ 
tice of an existing lien, and not with¬ 
out notice of a contemplated im¬ 
provement, and hence the mere fact 
that a mortgagee takes his mortgage 
with knowledge that the construction 
of an improvement on the property 
IS contemplated does not make the 
mortgage subject to any liens that 
may thereafter accrue by reason of 
the construction of such contemplat¬ 
ed improvement—Carr-Cullen Co v 
Deming, 222 NW 507, 176 Minn 1 
—^Landers-Morrison-Chrlstenson Co 
V Ambassador Holding Co. 214 N 
W 603, 171 Minn 446, 53 ALR 573 

919. US—Credit Finance Cozpora- 
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tion V Hale & Perry, CCAColo, 
66 F2d 357—Fred T Ley & Co 

V Wheat, CCA Fla, 64 F 2d 257 
—John Murtland, Inc, Vi, Empire 
Trust Co, CCANJ, 39 F 2d 341 

Ala —Polakow v Rumsey, 6 So 2d 
477, 242 Ala 365—Grimsley v 

Fiist Ave Coal & Lumber Co, 115 
So 90, 217 Ala 159 
Colo—Howard v Fisher, 283 P 1042, 
86 Colo 493 

Fla—^Booker & Co v Leon H Wat¬ 
son, Inc, 123 So 837, 96 Fla 671 
Iowa —^American Trust & Savings 
Bank of Cedar Rapids v West, 243 
N W 297, 214 Iowa 668 
Ean—Leidlgh & Havens Lumber Co 

V Wyatt, 109 P 2d 87, 153 Ean 214 
—Southwestern Electrical Co v 
Hughes, 30 P 2d 114, 139 Kan 89 
—Golden Belt Lumber Co v Mc¬ 
Lean, 26 P 2d 274, 138 Kan 351 

La—^H R Hayes Lumber Co v H 
M Jones Drilling Co, 148 So 899, 
177 La 626—Conservative Home¬ 
stead Ass'n V Boyle. 135 So 663, 
172 La 878. 

Md—Paiker v Tilghman v Morgan. 

Inc, 183 A 224, 170 Md 7 
Mich—^Winkworth Fuel & Supply 
Co V Bloomsbury Corporation, 253 
NW 304, 266 Mich 298 
Mo —Lee & Boutell Co v C A 
Brockett Cement Co, 106 S W2d 
451, 341 Mo 96—Schroeter Bros 
Hardware Co v Croatian "Sokol" 
Gymnastic Ass'n, 68 S W 2d 995, 
332 Mo 440. 

N J —^Fischgrund v Eriksen Real 
Estate Co, 147 A. 811, 105 NJEq 
346 

Ohio—Ohio Sav Ass'n v Bell, 158 
N E 648, 25 Ohio App 84 
Or—Block v Love. 1 P2d 688, 186 
Or 685—Dement v Bastes, 264 P 
348, 134 Or 170—Schram v Man- 
ary, 260 P 214, 123 Or 354, modi- 
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given before claimant performed the labor or fur¬ 
nished the materials on which the lien is based 33 
Under other statutes a mortgage given prior to the 
time when claimant commenced to perform labor or 
to furnish materials has priority over a mechanic’s 
hen even though the mortgage was given after the 
commencement of the building 3^ 

In order that a particular date may be fixed as 
that on which the building was commenced, within 
the meaning of the foregoing rules, it is necessary 
and sufficient that, on such date, there shall have 
been done work of such a substantial and conspicu¬ 
ous character as to make it reasonably apparent to 
the mortgagee that the building has actually com- 
menced,36 and that the work shall have continued 
without abandonment,®6 change of plan,®? or change 


of contracting parties 3* The construction must be 
founded on a contractual relation in good faith and 
not on a purpose to deceive 3® In determining 
whether an improvement has been begun so as to 
afford priority to a mechaaic’s hen over a mortgage 
given after commenceme/'t of the improvement, the 
term "improvement*’ has been held to include not 
only work done but also materials furnished for per¬ 
manent improvement of the property.^ 

Encumhfance created during progress of con¬ 
struction. Under some statutory provisions a mort¬ 
gagee of premises who acquires his hen during the 
progress of the construction of a building thereon is 
charged with constructive notice of a mechanic’s 
hen claim,® but under other statutes the mere fact 
that a mortgagee or encumbrancer has notice that 


fled on other srounda 262 P. 263. 
123 Or 354 

Wia—Interior Woodwork Co v Lar¬ 
sen. 238 NW 822, 207 Wis 1— 
Prince v Clubine Go, 234 NW 
699. 204 WiB 504 
40 CJ p 292 note 45. 

A deed of trust is a ‘Olen. or other 
encambranoe** within the meaning of 
a statute eriving priority to mechan¬ 
ics' liens over a mortgage, lien, or 
other encumbrance attaching subse¬ 
quent to the time when the building, 
improvement, or structure was com¬ 
menced—Ficklmg V Jackman, 265 P 
810, 203 Cal 657—Sun Lumber Co v 
Bradfleld, 10 P 2d 183, 122 CalApp2d 
391, followed in 10 P 2d 185, 122 Cal 
App 788—^Wasco Creamery & Con¬ 
struction Co. V Coifee, 8 P 2d 588, 
117 Cal App 298—^American Bldg 
Material Service Co v^ Wallin, 2 P 
2d 1007, 116 Cal App 627. 

Kotioe 

(1) Builder's possession was con¬ 
structive notice to bondholders pur¬ 
chasing negotiable bonds secured by 
mortgage —Fred T Ley & Co v 
Wheat, CCAFla, 64 F 2d 267 

(2) Beneficiary of trust deed ex¬ 
ecuted after construction work had 
been begun on mortgaged land, ir¬ 
respective of actual knowledge of 
work, was charged with notice there¬ 
of, so that trust deed was subordi¬ 
nate to liens for work and material 
—Lee & Boutell Co v C A Brockett 
Cement Go, 106 SW2d 451, 341 Mo 
96 

(8) Evidence held to show that 
mechanic lien claimants, even if com¬ 
mencing improvement before record¬ 
ing of trust deed, had notice there¬ 
of, making hen subordinate thereto 
—^Keeling Collection Agency v Pen- 
ziner, 11 P 2d 24, 123 Cal App 296 

98. Mo —Schroeter Bros Hardware 
Co V Croatian "Sokol" Gymnastic 
Ass’n, 68 SW2d 996, 332 Mo 440— 
Jophn Cement Co v Greene Coun¬ 


ty Building & Loan Ass'n, 74 SW 
2d 250, 228 Mo App 883—^Waters v 
Gallemore, App , 41 S W 2d 870 
Wis—Prince v Clubine Co, 234 N 
W 699, 204 Wis 504 
40 C J P 292 note 46 
Materials needed to complete Im¬ 
provement 

Under some statutory provisions 
the rule set forth in the text ap¬ 
plies where the mechanic’s lien is 
for materials necessary to complete 
the improvement—^Ustruck v Home 
Ass’n. 207 NW 3^4. 166 Minn 183 

94. Neb—Grand Island Banking Co 

V Koehler, 78 NW 265, 57 Neb 
649 

Wash —^Huttig Bros Mf g Co v 
Denny Hotel Co, 82 P 1073, 6 
Wash 122, dissenting opinion 84 
P 774, 6 Wash 624 

85. Ala —Corpus Jons cited In 
Giimsiey v First Ave Coal & 
Lumber Co, 115 So 90, 92, 217 
Ala 159 

Ga—Oorpus Jhzls dtad In Caldwell 

V Northwest Atlanta Bank, Ga, 
21 SE2d 619, 623, 194 Ga 870 

Kan —Corpus Jons quoted m Secur- j 
ity Stove & Mfg Co v Sellards, 3 
P2d 481, 483, 133 Kan 747, 76 
ALR 1397 

Ohio—Ohio Sav Ass’n v Bell, 168 
NE 548, 25 Ohio App 84—North 
Shaker Boulevard Co v Haxnman 
Nat Bank of City of New Tork, 
153 NE 909, 910, 22 Ohio App 487 
40 CJ p 293 note 47 
Bemoving old building was held 
not actual and visible beginning of 
improvement, authorizing attachment 
of mechanic’s lien as regards piior- 
ity of lien over mortgage—Carr-Cul- 
len Co V Deming, 223 NW 507, 176 
Minn 1 

Digging of uncovered sewer ditch 
from alley to rear of proposed build¬ 
ing as staked off was held to consti¬ 
tute commencement of building, giv- 
I ing mechanic’s lien of plumbing com¬ 


pany priority over subsequent mort¬ 
gage—Security Stove & Mfg Co v 
Sellards, 3 P 2d 481. 133 Kan 747, 
76 ALR 1397 

96. Kan —Corpus Juris quoted in 
Security Stove & Mfg Co v Sel- 
larda, 3 P 2d 481, 488, 183 Kan 
747. 76 ALR 1397 

40 C J p 293 note 48 

97. Kan —Corpus Jhns quoted m 
Security Stove & Mfg Co v Sel¬ 
lards. 3 P 2d 481, 483, 183 Kan 747, 
76 ALR 1397. 

40 C J p 293 note 49. 

98. Kan —Corpus Jlirls quoted In 
Security Stove & Mfg Co v Sel¬ 
lards. 3 P 2d 481, 483, 133 Kan 747, 
76 ALR 1397 

40 C J p 293 note 50. 

99. Ohio —^North Shaker Boulevard 
Co V Harriman Nat Bank of City 
of New York, 153 NE 909, 22 Ohio 
App 487 

L US —^Kyser v MacAdam, CCA. 
NY, 117 F2d 232. 

3. Fla—^Dunlop Y Teagle, 136 So 
132, 101 Fla 721—Sandquist & 

Snow V Kellogg. 138 So 65, 101 
Fla 568. reheard 136 So 235, 101 
Fla 679—Bowery v Babbit. 128 
So 801, 99 Fia 1151—People’s 

Bank of Jacksonville v Virginia 
Bridge & Iron Co, 113 So 680, 94 
Fla 474, followed in Bicknell-Rice 
Residential Builders, 126 So. 493, 
99 Fla 409 

41 C J p 538 note 12 [b] 

Construction snbstantiLaUy completed 

Construction of building may be 
still in progress with respect to no¬ 
tice to mortgagee, although substan¬ 
tially completed, provided mateiial 
furnished and work done thereafter 
IS furnished and done in exercise of 
good faith and within reasonable 
time—Century Trust Co of Balti¬ 
more v. Allison Realty Co. 141 So 
612, 106 Fla 456—Bowery v Babbit, 
128 So 801, 99 Fla 1161 
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a building is in the course of construction does not 
make the mortgage subordinate to a mechanic’s lien 
where the hen claimant has not recorded his con¬ 
tract, instituted proceedings to enforce his lien, or 
given notice to the encumbrancer.^ 

Necessity of single contract ot impiovcmcnt If 
there is one mam contract, woik commenced bj 
any subcontractor inures to the benefit of all sub¬ 
contractors, materialmen, and the head contractor, 
in determining priority as against a mortgage filed 
subsequently to the commencement of the work,^ 
but, if there is more than one prinapal contract, 
then only those covered by the contract under which 
work was commenced may claim the benefit of such 
priority.5 Where fixtures are attached to a build¬ 
ing after its completion and after the giving of a 
mortgage on the property, the contract for the fix¬ 
tures cannot be tacked to performance of the build¬ 
ing contract so as to enable the hen for the fixtures 
to obtain priority over the mortgage on the ground 
that the mortgage was given after the commence¬ 
ment of the building ^ 

Where a building consists of two or more dis¬ 
tinct units or parts, such as a basement, upper sto¬ 
nes, and added rooms, and the units are constructed 
at different times and under different contracts and 


different plans, each unit is considered as a distinct 
building in determining the commencement of the 
building or any of its distinct units with respect 
to the priorities of the mortgage and mechanics' 
liens'^ Where mechanics and materialmen main¬ 
tain and enforce their hens separately on two lots 
belonging to the same person, on which buildings are 
being constructed at the same time, they cannot on 
one lot claim the advantage of the earlier com¬ 
mencement of the building on the other lot, so as to 
give them a priority over a mortgage.® 

d. Performance of Labor or Furmshmg of Ma¬ 
terials by Claimant 

It IS generally held that a mechanic’s lien has pri- 
onty over a mortgage or like encumbrance attaching after 
the commencement or the work or the furnishing of the 
materials out of which the lien arose. 

A hen for materials is superior to a mortgage or 
deed of trust which was not given or recorded until 
after the materials were furnished* In this con¬ 
nection It is not necessary for a materialman to have 
completed his contract before the creation of the 
subsequent encumbrance,^® for it is generally held 
that a mechanic’s hen has priority over a mortgage 
or other like encumbrance attaching after the com¬ 
mencement of the work or the furnishing of the 
materials out of which the hen arose,especially 


Absancs of caationsj^ BOt^e 

Creditor taking mortgage while 
building and spunkier system were 
m course of construction was held 
chargeable with notice of lien for 
sprinkling system, notwithstanding 
absence of cautionary notice—Smith 
v LoftiS, 150 So 645, 112 Fla 382 
8. Miss—^Walker v. Macon Cream¬ 
ery Co, 146 So 443. 165 Miss 131 
4. Ohio —^Dabney v Rose Bros Co. 

191 N E. 810. 47 Ohio App 278 
A Ohio—^Dabney v Rose Bros Co, 
supra 

New contract after abandonment 
Where, after a building has been 
paitly erected under a contract pro¬ 
viding for its completion, the work 
18 stopped and the contract aban¬ 
doned, and a deed of trust is placed 
on the property, and thereafter a 
new contract is made providing for 
the completion of the building, the 
latter contiact does not relate back 
to the original abandoned contract 
and work so as to give a mechanic's 
lien for work done under the second 
contract priority over the deed of 
trust—Joplin Cement Co v Gzeene 
County Building & Loan Ass’n, 74 S 
W2d 250, 228 Mo App 883—Stum- 
baugh V. Hall, Mo App, 30 SW2d 
160 

Entirety of contract for materials 
Materials bought from, time to 
time under oral agreement with ma- { 


terialman to deliver materials to 
landowner or his employees as called 
for, and to charge owner's account 
therefor, was held not bought under 
one entire contract, with respect to 
priority between materialman's lien 
and lien of mortgage executed dur¬ 
ing time material was being furnish¬ 
ed —Antrim Lumber Co v Ander¬ 
son, 48 P2d 835, 173 Okl 371 

6. Kan—T Buirowes Co v 
Parka, 268 P 81, 136 Kan 334 

7. Okl—^Dickason Goodman Lumber 
Go V Foresman, 2ol P 70, 120 
Okl 168 

8. Kan—Security Stove & Mfg Co 
V. Sellards, 3 P 2d 481, 133 Kan 
747, 76 ALR. 1397 

9. Ark —Crown Central Petroleum 
Corporation v Fnck-Reid Supply 
Co, 293 SW 1012, 173 Ark. 988 

40 C J p 293 note 53 
Futnrs mortgage merely contesu 
plated 

Wh.ere at the time that one fUr^ 
nished labor and materials a mort¬ 
gage was on record containing a 
statement that it was subject to a 
first mortgage, but no such first 
■mortgage had in fact been given, and 
full investigation would have shown 
nothing moxe than that the owner 
contemplated raising money by 
means of a mortgage at some future 
time for some undisclosed purpose, 
the lien of the person furnishing the 
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labor and material was held prior to 
that of the mortgage when subse¬ 
quently given —Stoneway Lumber 
Co V Lovenberg, 286 P. 106, 166 
Wash 146 

IOl Ga—^Pickelsimer v Smith, 139 
SE 72, 164 Ga 600 
Okl —^Farmers' Cooperative Umon 
Gin Go V Rounds & Porter Lum¬ 
ber Co. 37 P 2d 259, 169 Okl 346 

11. US—Fred T. Ley & Co v 
Wheat, CCAFla, 64 F2d 257 
Ala —^Tallapoosa Lumber Co v 
Copeland, 134 So 658, 223 Ala 41, 
75 ALR 1325—Wofford Bond & 
2£ortgaga Co v. Adams, 133 So 
254, 223 Ala 527. 

Azk—Greorgia State Sav Ass'n v 
Mazrs, 9 SW2d 786, 178 Ark 18— 
Shaw V Rackensack Apartment 
Corporation, 296 S W. 966, 174 Ark 
492 

Cal —^Miller v Citizens' Trust & Sav¬ 
ings Dank. 16 P2d 999, 128 Cal 
App 295—^Bank of Italy v Mac- 
GUl, 269 P 566. 93 Cal App 228 
Conn —^Thames Lumber Co v 

Cruise, 1’64 A. 652. 116 Conn 273— 
Solomon v Pace, 160 A. 428, 116 
Conn 702. 

Ga—Picklesimer v Smith, 139 SE 
72, 164 Ga 600—^Wi’ager v Carroll¬ 
ton Bank, 133 S E 622. 162 Ga 
608 

La —^Hortman-Salmen Co v White, 
128 So 709, 168 La 1049—Cox v 
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where, prior to, and at the time of, taking the mort¬ 
gage the mortgagee had knowledge that work had 

commenced^^ or had actual notice of a material¬ 
man's claim of hen ^3 Conversely, as a rule a mort- 
gage, deed of trust, or like encumbrance is superior 
to a mechanic's hen where it was executed and re¬ 
corded, or attaclied, before claimant commenced 
to perform labor or furnish materials,at least, 
according to some authorities, where there was no 
general contract covering the woik to be donees 

e. Time When Mortgage Attaches 

A mortgage may attach, as against mechanics’ liens, 
when It IS recorded, or when money is advanced under it, 


or at some other time, depending on the terms of the 
statutes 

In some jurisdictions a mortgage or like encum¬ 
brance comes into existence and takes effect as 
against mechanics' hens when it is recorded or reg- 
istered^fi unless, notwithstanding the recording of 
the instrument, the debt to be secured thereby did 
not come into existence prior to the due acquisition 
of the materialman's or laborer's lien;i7 and the 
mere fact that the mortgage was executed and de¬ 
livered prior to the furnishing of the materials on 
which the lien is based does not give the mortgage 
priority where the legislature has made recording 
of the mortgage, and not its creation, the criterion 


Rockhold, 128 So 702, 14 La-App 

170 

—Boulia-Gorrell Lumber Go v 
Bast Coast Realty, 148 A 28, 84 
NH 174, 69 ALR 1200 
Ohio—^West Side Lumber Co v Bal¬ 
linger, 28 Ohio N P ,N S , 32 
Okl —^Farmers' Cooperative Union 
Gin Co V Rounds & Porter Lum¬ 
ber Co, 87 P 2d 259, 169 Okl 346 
Tenn—McDonnell v Amo, 84 SW2d 
212, 162 Tenn 36 

Wis—Bank of Baraboo v Prothero, 
256 NW 126, *215 Wia 652 
40 CJ p 293 note 64—41 CJ P 616 
note 89 [d] (6) 

Uen of arcliltocts commencing 
services prior to recording of trust 
deed was held superior to lien of 
trust deed—^Park Lane Propeities v 
Fisher, 5 P 2d 677, 89 Colo 691 

ISi Wash —Andersonian Inv Co v. 

Jones, 176 P 17, 104 Wash 142 
40 G J p 293 note 66 

13. Oa—Pickleslmer ▼. Smith, 139 
SB 72, 164 Ga 600 

14. Ala—^Wahouma Sav Bank v 
Southern Plumbing & Heating Co, 
124 So 388, 220 Ala 140 

Ark—^Duncan v Travelers* Building 
& Loan Ass’n. 9 SW2d 773, 178 
Ark 17 

Cal—San Pedro Lumber Co v Wil¬ 
son, 40 P2d 605, 4 Cal App 2d 41 
—^Hammond Lumber Co v Roubi- 
an, SO P2d 440. 187 Cal App 155 
Ga—West Lumber Co v MePher^son, 
169 SB 868, 173 Ga 53—Mitchell 
v West End Park Co , 156 S E 888, 

171 Oa 878—Marbut-Williams 
Lumber Co v Dixie Electric Co. 
142 SE 270. 166 Ga 42—Pickle- 
simer v Smith, 189 S E 72, 164 Ga. 
600 

Idaho—International Mortg Bank v 
Whitaker. 256 P 908, 44 Idaho 178 
Ky —Staton Springs Park Co Vi. 

Eeesee. 289 SW 292, 217 Ey 829 
Miss—^Bernstein v. Scbelben. Ill So 
97, 144 Miss 717 

NH.—^Anatole Caron. Inc, v Man¬ 
chester Federal Savings & Loan 
Ass'n, 10 A.2d 668, 90 NH 560 


Ohio —Becker v Wilson, 165 N B 
108, 30 Ohio App 340 
Or—Residential Finance Co v Lar¬ 
kin, 40 P2d 1008. 149 Or 410 
S D —^Walrath & Sherwood Lumber 
Co V Ferns. 247 NW. 406, 61 S D 
190 

Tenn—Brown v Brown & Co. 160 S 
W 2d 431, 25 Tenn App 509 
Tex—Cisco Banking Co v Keystone 
Pipe & Supply Co, Com App, 277 
SW 1060 

Wash—Dunn v Wolf, 282 P 842, 
164 Wash 445 
40 C J P 293 note 66. 

Tuns of recording 
A bona fide holder of security deed 
executed prior to recording of ma- 
tenalman's lien on the property will 
take priority over materialman’s lien 
even though the secuiity deed was 
not recorded until after the first ma¬ 
terial was furnished, but the rule 
would be different if the holder of 
security deed hcul actual notice of 
the furnishing of material pzior to 
execution of the deed—Caldwell v 
Northwest Atlanta Bank, 21 S E 2d 
619, 194 Ga 370 
Actual notios hold unnecessary 
A materialman need not have ac¬ 
tual notice of a mortgage, where it 
was recorded before the first mate¬ 
rial was furnished, in order to give 
the mortgage priority over the lien 
of the materialman —Queal Lumber j 
Co V McNeal, 284 NW 479, 226 
Iowa 631 

Partial failure of oonsldaration for 
mortgage 

'Assignee of note and mortgrage be¬ 
fore maturity was held entitled to 
priority as against mechanic's lien 
claimants for labor pei formed and 
material furnished subsequent to 
date of recording of mortgage, not¬ 
withstanding there was partial fail¬ 
ure of consideration between mort¬ 
gagor and mortgagee—^First Nat 
Bank v Horsley. 49 P2d 496, 174 
Okl 83 

SCaterial left over from another Job 
A materialman cannot carry first 
j item of hiB lien claim back to date 
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before recording of mortgages by 
importing into claim material left 
over from ajiother building job being 
done by mortgagor for one to whom 
claimant sold such material—Queal 
Lumber Co v*. McNeal, 284 NW 479. 
226 Iowa 631 

15. Cal —^Hayward Lumber & In¬ 
vestment Co V Naslund, 13 P2d 
775, 125 Cal App 84—Keeling Col¬ 
lection Agency v Penzmer, 11 P 2d 
24. 123 Cal App 296—E H Wood 
Lumber Co v Mulholland, 5 P 2d 
669. 118 Gal App 475—Consolidated 
Lumber Co v Bastien, 5 P2d 80, 
118 Cal App 267—K & K Brick Co 
V Brooxe. 5 P2d 49. 118 Cal App 
192—^American Bldg Material Serv¬ 
ice Co V Wallin, 2 P 2d 1007, 116 
Cal App. 627 

16. Cal—City Lumber Co v Park, 
58 P 2d 403. 14 Cal App 2d 431 

Conn —Gruss v Miskinis, 34 A 2d 
600, 130 Conn 367 

Fla—Guaranty Title & Trust Co v 
Thompson, 113 So 117, 93 Fla 983 
Tenn—^Theilen v Chandler, 9 Tenn 
App 845 

Wash —Mutual Reserve Ass’n v 
Zeran, 277 P 981. 152 Wash 342 
40 C J p 294 note 61 
Tims of advaacemenA of money Im¬ 
material 

Cal—^Haywaid Lumber & Investment 
Co V Corbett, S3 P 2d 41. 138 Cal 
App 644 

PuEmshing of materials and execu¬ 
tion of mortgage on same date 
Wheie a mortgage was executed 
on the same date as that on which 
a materialman began furnishing ma¬ 
terials, but was recorded after the 
filing of a notice of lien, and the mar 
tenalman was ignorant of the exist¬ 
ence of the mortgage during the pe¬ 
riod when the materials were fur¬ 
nished, the lien of the materialmsji 
was held to have priority—Sikes v 
Dade Lumber Co, 123 So 918, 98 Fla 
461 

17. Fla —Guaranty Title & Trust 
Co V Thompson, 113 So 117, 93 
Fla 983. 
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of priority In other jurisdictions the lien of a 
mortgage does not necessarily attach, as against 
mechanics’ hens, when the mortgage is executed^® 
or recorded,20 but attaches when money is advanced 
under the mortgage^i 

Under some statutes a mechanic’s hen may take 
priority over a mortgage recorded before the filing 
of a mechanic’s lien notice, where the mortgagee 
has actual notice of the mechanic’s hen 22 Simi¬ 
larly, under some statutes, a mortgage or like en¬ 
cumbrance, although unrecorded, may take effect, 
as against mechanics’ hens, vhen notice of the en¬ 
cumbrance IS given to prospective claimants of a 
hen 23 On the other hand, where the legislature 
has expressed an intent to free the lienor of the 
duty to inquire as to any unrecorded outstanding 
encumbrance, and has made the recording of the 
encumbrance the controlling consideration, actual 
or imputed knowledge of an unrecorded mortgage 
will not give such mortgage the same precedence 
over a mechanic’s hen as though the mortgage were 

recorded,2i 

With respect to priority over mechanics’ hens, a 
deed of trust or mortgage ordinarily cannot attach 
until the trustor or mortgagor has acquired title 
to the property 25 Further, a mortgage will not be 
deemed to attach, as against a mechanic’s hen, be¬ 


fore it was completely28 executed,27 that is, both 
signed and delivered ,28 it does not attach at a pri¬ 
or date when the loan secured by the mortgage was 
negotiated22 or the debt secured was renewed,*0 or 
when the agreement was made to make the loan^i 
or to execute the mortgage 22 However, it has been 
held that, where an agreement to give a mortgage is 
attempted to be carried out, but the mortgage exe¬ 
cuted IS invalid for want of acknowledgment and 
attestation, and is subsequently perfected and re¬ 
corded, but not until after a mechanic’s hen has 
been filed on the premises, such mortgage* is enti¬ 
tled to priority over the hen 2® 

§ 201. — Nature, Validity, Subject Matter, 
and Provisions of Mortgage 
a In general 

b hfortgage for building purposes 
c. Purchase-money mortgage 

a. In Gener^ 

Ordinarily an existing mortgage has priority over sub¬ 
sequent inechanics* liens only where it is a valid, bona 
fide mortgage supported by a consideration 

The general rule that an existing mortgage is su¬ 
perior to a mechanic’s hen subsequently arising, dis¬ 
cussed supra § 200, is applicable to a valid mort- 
gage34 based, according to the judicial decisions on 


ISL Conn—Grusa v Miakinie, 34 A 
2d 600. 130 Conn 367 

19. NH—Virgin v Britton. 117 A. 

14. 80 NH 840 
40 C J p 293 note 59 
Time when lien of mortgage attaches 
generally see the CJS title Mort¬ 
gages S 210, also 41 C J p 602 note 
18-p 503 note 32 

20l NH—Virgin v Britton, supra 
40 C J P 294 note 60 

81. NH—^Virgin v Britton, supra. 
40 C J p 293 note 58 

Time of advance as affecting extent 
of priority see infra f 205 h 

82. Hy—Coral Ridge Clay Products 
Co. V Louisville Trust Co, 4 S W. 
2d 787, 223 Ky 694 

Ignorance of liea or aatnxe of oon.- 
tract 

Mortgagee's knowledge that im¬ 
provements are being made on prop¬ 
erty secured by mortgage, hut with¬ 
out knowledge of nature of contract 
with materialmen and laborers and 
that latter have lien, has been held 
not to amount to actual notice so as 
to render mortgage infeiior to me¬ 
chanic’s lien —^\Veil v B B Buffaloe 
& Co, 65 SW2d 704, 251 Ky. 673. 

83. Cal —Hammond Lumber Co v 
Roubian, 80 P2d 440, 137 CalApp 
156. 


Fla—Guaranty Title & Trust Co v 
Thompson, IIS So 117, 98 Fla 983 
Mich —^Winkworth Fuel & Supply Co 
V Bloomsbury Corporation, 253 N 
W 304. 266 Mich 298 
8A Conn—Gniss v. Miskinis, 34 A 
2d 600, 180 Conn 367 
25. Cal—Sun Lumber Co v Brad- 
fleld, 10 P2d 183, 123 CalApp 
391, followed in 10 P 2d 185, 122 
Cal App 783 

80. Neb—J. S Gabel Lumber Co v 
West, 145 NW 849. 95 Neb 394 
87. Iowa—Lovell-Scholfleld Lumber 
Co V Carter. 199 NW 405, 198 
Iowa 238 

KCere apidicatioxi for loan on prop¬ 
erty to be purchased and agreement 
to make loan do not create equitable 
lien superior to mechanic’s liens 
which attached before actual mak- 
mg of loan and mortgage —^lowa 
Loan & Trust Co v Plewe, 209 N 
W 399, 202 Iowa 79 
8% Neb.—J S Gabel Lumber Co v 
West. 145 NW 849, 96 Neb 894 
loechaiuc’s Ueu attaching before da^ 
livery of mortgage note 
Mortgage did not attach until note, 
signed by mortgagor and left m pos¬ 
session of mortgagoi’s agent, was de¬ 
livered to mortgagee, and mere re¬ 
cording of moitgage before note was 
delivered to mortgagee could not give 
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mortgage priority over mechanic's 
liens attaching between recording of 
mortgage and delivery of note — 
Western Loan & Building Co. v. 
Scheib, 28 P 2d 745, 218 Cal 886 
89. Kan —^Nixon y Cydon Lodge No 
6 K. P, 43 P 236, 56 Kan 298 

30. Iowa—^Lovell-Scholfleld Lumber 
Co V Carter, 199 NW 405, 198 
Iowa 238 

40 C J p 294 note 68 

31. Iowa—Iowa Loan & Trust Co 
V Plewe. 209 NW 899, 202 Iowa 
79 

38. Ark—Cook v Moore 239 SW. 
750, 162 Ark 690 

Agreement for purchase-money 
mortgage see infta § 201 

33. NT—Payne v Wilson. 74 N.T. 
848 

34. Ohio —Square Lumber Co v 
Goldman, 159 N E 130. 26 Ohio 
App 180 

40 C J p 294 note 74 
Priority between mechanics' liens 
and corporate mortgages see Cor¬ 
porations 9 1190 c 

lEortgage for fatnre loans or od- 
vaaoes 

(1) Mortgages securmg loan were 
held invalid against mechanics' liens 
as not disclosing intention to secure 
future advances —Groh v. Cohen, 149 
A 459, 168 Md 638. 
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the question, on a consideration 85 The mortgage 
must be a bona fide mortgage,®® since a fictitious or 
fraudulent mortgage can have no priority over a 
mechanic’s hen,87 although in this connection there 
are some objections to a mortgage which are not 
available to a mechanic’s lienholder 38 A mechan¬ 
ic’s hen IS superior to a prior mortgage intended to 
cover, but by mistake not covering, the property in 
question® 9 unless the error in the description was 
palpable^® or the lienor had actual knowledge of 
what property was intended to be covered by the 
mortgage Likewise a materialman is not entitled 
to a hen on mortgaged property as against the 
mortgagee where, although the materials were fur¬ 
nished prior to the giving of the mortgage, the 
building, by mistake, was erected on land other than 
that mortgaged.*® 

A subsequent mortgage on a homestead has no 
priority over an existing mechanic’s hen *8 A prior 
chattel mortgage may be subordinate to a mechan¬ 
ic’s hen as to such portions of the property covered 
by the mortgage as have become fixtures ** A me¬ 
chanic’s hen for improvements made pursuant to a 
lease obligating the lessee to make improvements is 
prior to an equitable mortgage of the lease which 
is m form an assignment of the lease *5 

Provision for priority, A stipulation in a mort¬ 
gage that such mortgage shall be paramount to all 
other hens and that the mortgagor covenants to 
keep the premises free from all other encumbrances 
cannot defeat the priority of mechanics’ hens ** 

Mortgage of after-acquired property A mechan¬ 
ic’s hen attaching to property when it comes into 


the mortgagor’s hands is supenor to a mortgage 
executed previously and covering that property as 
after-acqmred property ,*7 but a mechanic’s hen for 
improvements made on the property after the title 
was acquired by the mortgagor is inferior to a mort¬ 
gage executed before title was acquired, but cover¬ 
ing the property as after-acquired property.*® 

Eqwtable ownership of property The fact that 
the mortgagor did not have the legal title, or full 
legal title, when the mortgage was made will not 
affect its priority as to his interest in the property, 
where he had an equitable title before the contract 
for the construction of the improvements was en¬ 
tered into, and the mortgage contained words of 
general description *9 Also the fact that the equita¬ 
ble owner of land in procuring a loan had the per¬ 
son holding the legal title in trust execute a deed of 
trust thereon to secure repayment of the loan will 
not affect the lien acquired under such deed, and 
postpone It in favor of a subsequent hen obtained 
under the statute in favor of one performing labor 
and furnishing materials for the erection of build¬ 
ings thereon 

Merger of estates Where a straw party execut¬ 
ed a quitclaim deed to the real owner and also exe¬ 
cuted a trust deed which was transferred to the 
real owner, the owner’s estates merged so as to 
make a subsequent mechanic’s lien supenor to the 
deed of trust 8^ 

b. Mortgage for Building Purposes 

(1) In general 

(2) Compliance with statutory require¬ 

ments 


(2) However, a subsequent me¬ 
chanics’ lien was held not entitled to 
priority over mortgrage on theory that 
mortgage did not state amount of 
future loans or advances which it 
was intended to secure, because mort¬ 
gagee by agreement was to retain 
proceeds and disburse them to con¬ 
tractors as work progressed, and aft¬ 
er completion either to apply surplus 
on mortgage or pay it over to mort¬ 
gagors, where no other advances were 
to be made in future—^White Eagle 
Polish American Building & Loan 
Ass’n of Baltimore City v Hart Mil¬ 
ler Islands Co, 178 A 214, 168 Md 
199 

35. Ohio —Square Lumber Co v 

Goldman, 169 NE 130. 26 Ohio 

App 130 

Failure to state true consideration 
was held to invalidate a mortgage as 
respects its priority over mechanics’ 
hens—Groh v Cohen, 149 A 459, 
158 Md 638 

36. Ohio —Square Lumbei Co v 


Goldman, 159 N E 130, 26 Ohio App 
130 

Kortgaffe held bona fide 
La—Hortman-Saimen Co v. White, 
123 So 711, 168 La 1057 

37. Ohio —Square Lumber Co v 
Goldman, 159 NE. 130, 26 Ohio 
App 130 

40 C J p 294 note 75 

38. Pa —Sill V Wright, 6 Pittsb 
LegJ.NS, 190 

40 C J p 294 note 76 

39. Or —Games v Childers, 68 P 
487, 38 Or 200 

10 C J p 294 note 79 

40b Mont—Grand Opera House Co 

V Maguire, 37 P 607, 14 Mont 558 

41. Mont—Grand Opera House Co 

V Maguire, supra 

48. Minn—Smith v Barnes, 36 N 
W 346, 38 Minn 240 

43. S D —Peter Mintener Lumber 
Co V Janisch, 181 NW. 914, 44 S 
D 42 


4^ N J —Currier v Cummings, 8 A 
174, 40 NJEq 145 

4B. N T —Leavitt v Waldemar Co , 
151 NYS 832, 88 Misc. 285 

46. Tex—Oriental Hotel Co v Grif¬ 
fiths, 83 SW 652, 88 Tex 574, 63 
Am SR 790, 80 LRA. 766 

47. Idaho —Pacific Coast Pipe Co v 
Blame County Irr Co, 187 P 940. 
82 Idaho 706 

40 C J p 297 note 82 

48. Ohio —Reed v. Gmsburg, 69 N E. 
788, 64 Ohio St 11. 

49. US—Toledo D & B R Co v. 
Hamilton, Ohio, 10 S Ct 646, 184 U. 
S 296, 33 LEd 905 

40 C J p 294 note 77 

sa Ill —^liunt V Stephens, 75 Ill 
607 

61. Mo—St Louis Concrete Prod¬ 
ucts Mfg Co V. Walker, App, 64 
SW2d 131. 
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(1) In General 

An iniproi/enisnt mortgage Is given pnontyp under 
some statutes, over mechanics' liens where the mortgage 
IS filed before the liens Some autho-'ities hold, under the 
statutes, that a mortgage given to a lienor or contractor 
for the price of work or materials is inferior to the claims 
of mechanics' lienors. 

Under the statutes in some jurisdictions a mort¬ 
gage given for the purpose of improving real prop¬ 
erty IS prior, in certain cases, to mechanics’ hens 
wheie the improvement mortgage is filed for rec¬ 
ord before the mechanics’ hens are filed^a or before 
the commencement of work or the furnishing of ma- 
terials.53 In the absence of such a statute, or facts 
bringing the case within it, the general rules gov¬ 
erning priority between mechanics' hens and mort¬ 
gages ordinarily are deemed applicable notwith¬ 
standing the loan secured by the mortgage was 
made with the puipose, understanding, or expecta¬ 
tion that the proceeds thereof would be used in im¬ 
proving the property^^ or the mortgage was given 
to secure a debt for work done on, or materials fur¬ 
nished for, the building 55 Certainly the general 
rules as to priority are not ailected by a provision 
in the mortgage for the application of proceeds to 
the erection of buildings where conditions precedent 
to the operation of the provision have not been per¬ 
formed 56 

Common enterprise. According to some authori¬ 
ties, where a mortgage is given during the construc¬ 
tion of a building for the purpose of completing it, 
the mortgagee and persons subsequently performing 
labor or furnishing materials arc engaged in a 
common enterprises^ and neither is in a situation 


to claim priority 58 

Mortgage grucn to lienor or contractor, A pro¬ 
spective lienor cannot gain an advantage over oth¬ 
ers, known to him to have equities like his own, by 
securing a real estate mortgage 59 Thus it has 
been held that one materialman cannot secure pri¬ 
ority of hen over other materialmen by taking a 
mortgage after the commencement of the building®® 
and that a mortgage given to a materialman in an 
attempt to obtain an unlawful preference is subor¬ 
dinate to mechanics* lien claimants 5^ It has been 
held that a mortgage or deed of trust given to the 
contractor for the price of the work to be done by 
him is inferior to the hens of subcontractors and 
others notwithstanding in point of time it antedates 
such liens 83 However, there is also authority hold¬ 
ing that a trust deed delivered to a contractor in 
part payment of the contract price for the construc¬ 
tion of a building, which is recorded prior to the 
commencement of any work or the furnishing of 
materials, is, in the absence of fraud or bad faith, 
prior to mechanics’ hens subsequently arising ,8® 
further, it has held that, where the owner, in order 
to enable the contractor to obtain material, gives a 
deed of trust to the contractor which he immediately 
assigns to a materialman, such deed of trust takes 
pnority over the claims of subcontractors and other 
materialmen subsequently ansing.®^ 

Where a deed of trust, given to the contractor to 
secure payment of the contract price, is delivered 
in escrow and is to be effective on completion of 
the building as provided in the contract for the con¬ 
struction thereof, its effect with respect to its pri- 


52. U S—^K>ser V MacAdam, C C A 
NT, 117 F2d 232 

NJ—^Riverside Apaitment Corpora¬ 
tion V Capitol Const Co, 152 A 
763, 107 NJEi 405, affirmed 158 
A 740 110 N J Bq 67 
Ohio—First Federal Savings & Loan 
Ass’n of Cincinnati v Robbins, 
App. 36 N B 2d 991—^Knollman 

Lumber Co v Hillenbrand, 29 N 
B 2d 61, 64 Ohio App 549 
40 C J p 294 note 87 

53. Ark —Sebastian Building & Loan 
Ass'n V Minten. 27 S W 2d 1011, 181 
Ark 700 

Del—Hance Hardin are Co ▼. Den¬ 
bigh Hall Inc. 162 A. 130, 17 Del 
Ch 234 

XTotioe to mortgagee at tune of ad- 
vanoament 

The text rule is not affected by 
the circumstance that the mortgagee 
had notice at the time of yaking an 
advancement that mechanics and ma¬ 
terialmen were woiking on, and sup¬ 
plying materials for, the construction 
and would therefore have the right 
to file liens against the premises — 


Hance Hardware Co v Denbigh Hall 
Inc, supra 

5^ Neb —Union Loan ft Savings 
Ass’n V Johnson. 223 NW 467. 
118 Neb 17 
40 C J p 295 note 94 
Estoppel of mortgagee see Infra S 
204 b 

Fxioxity in fai-iifc 

Fla —Hogue v D N. Morrison Const 
Co of Virginia, 156 So 877, 115 
Fla 298, 95 ALR 857 
Iowa—Queal Lumber Co v McNeal, 
284 NW 479. 226 Iowa 631. 

55. Ind—Carriger v Mackey, 44 N 
E 266, 15 Ind App 392 
Wis—^Kendall Mfg Co v. Rundle, 47 
NW 364, 78 Wls 160 
Se, us—Old Colony Trust Co v 
Standard Beet Sugar Co . C C Neb, 
160 F 677 

57. Ind—^Ward v, Tarnelle, 91 NE 
7. 173 Ind 636. 

58. Ind—^Ward v Tarnelle, supra— 
McLaughlin Mill Supply Co v 
Laundry Service. 184 NE 429. 95 
Ind App 693 


63. NT —Buffalo Farm Exchange v. 
Heinz. 267 NTS 147, 235 App Div. 
277 

Equality as between different me¬ 
chanics’ liens see supra S 198. 

GO. N J —Rivei Side Apartment Cor¬ 
poration V Capitol Const Co, 162 
A 763. 107 NJEq 405. affirmed 
168 A 740. 110 NJEq 67 

61. N J —^Riverside Apartment Cor¬ 
poration v Capitol Const Co. su¬ 
pra—Meister v J Meister. Inc. 
142 A 812, 103 N J Eq 78 

62. Anz—^Wylie v Douglas Lumber 
Co, 8 F 2d 256. 39 Ariz 511. 83 A. 
LR. 918 

Minn—Bassett v. Menage. 63 NW. 
1064, 52 Mmn. 121 

Va—De Witt v. Coffey, 148 SE 710. 
150 Va 365 

63. Cal—^Ficklmg v. Jackman, 265 
P 810, 208 Cal 667 

64. Cal —^Harper Reynolds Co v 
Hammond Lumber Co, 196 P. 97, 
51 Cal App 74 

40 C J p 295 note 2. 
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only over mechanics’ liens is the same on perform¬ 
ance of the condition as though there had been a 
direct delivery of an executed deed of trust 

Second mortgage subject to first mortgage provid¬ 
ing for advancements. It has been held that a sec¬ 
ond mortgage, although prior in point of time to 
mechanics’ liens, is inferior thereto where it was 
taken subject to a first mortgage, the proceeds of 
which were to be applied in paying for labor and 
materials, and not all of the money was advanced 
and applied as agreed,®® but, where the whole 
amount for which the first mortgage was given is 
advanced and applied in the construction of the 
building, a second mortgage, although subject to a 
first mortgage the proceeds of which are to be ap¬ 
plied to the construction of a building, is prior to 
mechanics’ liens subsequently attaching®*^ 

(2) Compliance with Statutory Requirements 

The priority granted to a building loan mortgage over 
mechanics' liens by some statutes is available only on 
compliance with statutory requirements, such as timely 
filing of the mortgage, inclusion in the mortgage of certain 
covenants or statements, and application of the money 
to the erection of the building 

The statutes sometimes prescribe certain pre¬ 


requisites as a condition of giving a building loan 
mortgage priority over mechanics’ liens, in which 
case the lien of a mortgage which does not comply 
with the statutory requirements is invalid as against 
duly filed mechanics* liens ®® If the statutes re¬ 
quire the mortgage to be recorded, the mortgage 
is not superior where it is not recorded Some 
of such statutes apply only where the mortgage con¬ 
tains covenants specified in the statute,7® as well as 
statements so specified,*^! and is given and recorded 
after the actual commencement of the building or 
improvement's and before the filing of mechanics’ 
hens Under some statutes it is essential that the 
money advanced be actually applied in the erection 
of a building on the land mortgaged,^® but under 
other provisions it is the purpose of the loan,^® and 
not the use to which the money is put,^® which de¬ 
termines tile superiority of the mortgage over sub¬ 
sequent mechanics’ hens 

c. Purchase-Money Mortgage 

(1) In general 

(2) Improvements before acquisition of 

title 


ea Cal —Fickling: v Jackman, 265 
P 810. 203 Cal 657 

68L Wash—^Andersonian Inv Co v. 

Jones. 176 P 17, 104 Wash 142 
40 CJ p 295 note 97 
€7. Cal—^Brush v E R Bohan ft 
Co, 283 F 126, 102 CalApp 467 
68L US —^Kyser v MacAdam, CC 
ANY, 117 F2d 232 
69. Ark —Sebastian Euildinpr & Loan 
Ass’n V Minten, 27 SW2d 1011, 
181 Ark 700 

TOl us—I n re Williams, DC Ohio, 
262 F 924 

40 C J p 294 note 88 
Receipt Of proceeds as trust fond 
A mortETage given after commence¬ 
ment of the improvement, and which 
did not contain a required covenant 
that the proceeds thereof would be 
received as a trust fund to be ap¬ 
plied first to payment of the cost of 
improvement, was held subsequent to 
mechanics' liens, notwithstanding the 
pioceeds were paid directly to the 
chief contractor, who actually ap¬ 
plied them against the cost of the 
improvement —^Kyser v MacAdam, 
CCANT, 117 P2d 232 

71. US—In re Williams, DC Ohio, 
262 F 924 

40 C J p 296 note 89 

72. Ohio —^Rider v Crobaugh, 126 
N B 180, 100 Ohio St 88 

40 C J p 295 note 90 

^ N J —Franklin Soc v Thornton, 
96 A 921, 86 N J Eq 525. 


Effect of delay in filing building loan 
agreement see infra 5 204 b 
74k N J —Feinberg v Building Const 
Co, 164 A 821, 107 N J Law 496— 
Eleventh Ward Building ft Loan 
Ass'n V Campagna. 164 A 414, 108 
NJEq 202 

Ohio—Knollman Lumber Co v Hil- 
lenbrand, 29 N E 2d 61, 61 OhioApp 
549 

40 C J p 296 note 92 
Extent of prioiity see infka 9 206 
"The lien of one who has fur¬ 
nished material used in the construc¬ 
tion of a building is entitled to 
priority over an advance money mort¬ 
gage made and recox ded after the 
commencement of the building and 
before the filing of the lien claim, 
where the proof in the case fails to 
trace the mortgage money into the 
hands of laborer or materialman ”— 
Building Supply Co of Englewood v. 
Greenberg, 153 A 681, 107 NJLaw 
861 

Regal semoes 

Portion of mortgage money used 
to pay for legal services and insur¬ 
ance was held subordinate to claim 
for labor and matenals —^Feinberg v 
Building Const Co. 164 A 821, 107 
N J Law 495—Riverside Apartment 
Corporation v Capitol Const Co, 152 
A 763, 107 N J Eq 4G6, affirmed 168 
A 740, no NJEq 67. 
lUsnxanoe 

Moneys advanced under construc¬ 
tion mortgage which were used for 
insurance were held not entitled to 
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priority over mechanic's lien—^Fein- 
berg V Building Const Co, 154 A 
821, 107 N J Law 496—^Riverside 

Apartment Corporation v Capitol 
Const Co. 152 A 768, 107 NJEq 
405, affirmed 158 A. 740, 110 NJEq 
67 

Uatonals 

Term "money actually advanced 
and paid" within statute giving con¬ 
struction mortgages priority over 
mechanics' liens does not include 
building materials furnished —^River¬ 
side Apartment Corporation v. Capi¬ 
tol Const Co, supra. 

Commingling of funds 
Mortgagee advancing money which 
owner of premises mingled with oth¬ 
er moneys in his bank account was 
held nevertheless entitled to priority 
over mechanic's lien, to extent of 
amount applied to erection of build¬ 
ing less amount already in account 
—Riverside Apartment Corporation 
V Capitol Const Co, supra. 

TSk Ark —Sebastian Buildmg ft Loan 
Ass’n V. Minten, 27 SW.2d 1011, 
181 Ark 700 

78. Ark —Sebastian Building ft Loan 
Ass'n V Minten, supra. 

Cleozing of title 

A mortgage for building purposes 
does not lose its priority by the fact 
that some of the loan was devoted to 
clear mg the title—Shaw v Hacken¬ 
sack Apartment Corporation, 295 S 
W 966, 174 Ark 492. 
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(1) In General 

A purchase-money mortgage, whether given to the 
vendor of the property or to a third person, ordinarily 
takes priority over a mechanic’s lien accruing thereafter, 
notwithstanding the mortgagee knew that an improve¬ 
ment was contemplated. 

A purchase-money mortgage or like encumbrance 
given prior to the accrual of a mechanic’s hen or¬ 
dinarily will take priority thereof'" notwithstanding 
the knowledge of the mortgagee that the mortgagor 
intended to build upon the mortgaged property 
On the other hand, the status of a purchase-money 
mortgage given after mechanics' hens have at¬ 
tached IS the same as that of the interest being pur¬ 
chased,*^® and hence, where such hens have at¬ 
tached to the interest of the vendor, they take 
precedence over the purchase-money mortgage 
It has been held that the priority of a purchase- 
money mortgage over subsequent mechanics' hens is 
not lost by the fact that the sale transaction in¬ 
cludes an agreement on the part of the purchaser 
to build on the land;8i but there is also authority 
holding that the lien is subordinate to a mechanic’s 
lien for work done on, or materials furnished to, 
the property where the agreement of the vendor 
and purchaser requires the purchaser to make the 
improvement,®® further, where a vendor agreed 
to take a mortgage for the unpaid balance of the 
price if the vendee started to build within a speci¬ 


fied time, and the arrangement was complied with, 
it was held that the vendor could not assert a lien 
prior to that of a materialman ®3 

The fact that a vendor agrees that his purchase- 
money mortgage shall be subordinate to one given 
by the purchaser to obtain money with which to 
erect a building on the premises does not render it 
subordinate to mechanics’ hens Also the fact 
that the mortgage is postponed to enable the vendee 
to record a plat free from encumbrances, the ven¬ 
dor in the meanwhile holding the record title as 
security for the purchase price, does not increase 
the rights of the holders of mechanics' hens ®5 It 
has been said that a doubt, arising from crude and 
loosely drawn legislation, as to whether a mechan¬ 
ic's lien is prior to a purchase-money mortgage 
should be resolved in favor of the mortgage 

Person to U’hom mortgage given In determining 
whether a mortgage is entitled to priority as a pur¬ 
chase-money mortgage, the test is not whether the 
mortgage is given to the vendor®*^ but whether it is 
to be used as purchase money,®® and a third person 
advancing the purchase money and taking a pur¬ 
chase-money mortgage can stand in no better posi¬ 
tion than the vendor, so that, if mechanics’ hens 
have attached to the vendor's interest in the proper¬ 
ty, they take priority over the mortgage ®® Also the 
mere fact that the proceeds of a loan, obtained from 


77- Ga—^Rutland Contracting Co v 
Sallie E Gay Estate, 18 S E 2d 885. 
193 Ga 468. 

Kan—^Bond v Westine, 278 F 12, 128 
Kan 870 

ICo —Oorpns Jnzte cited ia Schroeter 
Bros Hardware Co v Croatian 
**Sokol'* Gymnastic Ass’n, 58 S W 
2d 995, 1002, 332 Mo 440—Lyvers 
V Rutherford, 80 SW2d 729, 230 
Mo App 921 

Neb— Li P Larson Real Property 
Co V Noms-Lyddon Produce Co, 
255 NW 50, 127 Neb 367 
N J —^Bloom V Thirty-Six Berwyn 
Street Corporation, 136 A 803, 101 
NJEq 142 

NT—Merritt v Dansmith Corpora¬ 
tion, 270 NT.S 676, 240 App Div 
338—Buffalo Farm Exchange v 
Heinz, 257 N T S 147, 235 App Div 
277 

Tenn—^Prichard Bros v Causey, 12 
SW.2d 711, 168 Tenn 63 
Tex—Guggenheim v Dallas Plumb¬ 
ing Co , Com App , 59 S W 2d 105 
Wash—Dunn v Wolf, 282 P. 842, 154 
Wash 445. 

40 C J p 295 note 4 

Contract for mortgage 
A vendor who has a contract un¬ 
der which he is to be given a pur¬ 
chase-money mortgage by the ven¬ 
dee has the same rights, as to pri¬ 


ority, as when he subsequently re¬ 
ceives the mortgage—Marker v. Da¬ 
vis, 204 NW 287, 200 Iowa 446 
Absence of covenant to pay cost of 
improvements 

Provision of lien law requiring, as 
condition to priority over liens, that 
mortgage recorded subsequent to 
commencement of improvement con¬ 
tain covenant to pay cost of im¬ 
provements, has been held inapplica¬ 
ble to purchase-money mortgages — 
Shilowitz V Wadler, 261 NTS 351, 
237 App Div 830, reargument denied 
Shilowitz V Monticello Lumber Co, 
261 NTS 1029, 238 App Div 767 

78. Ga—^Rutland Contracting Co v 
Sallie E Gay Estate, 18 S E 2d 835. 
193 Ga 468 

Iowa—Queal Lumber Co v McNeal, 
284 NW 482, 226 Iowa 637—Queal 
Lumber Co v McNeal, 284 NW. 
479, 226 Iowa 631 

Neb—Holmes v Hutchins, 67 NW 
514, 38 Neb 601 

79. Minn—McCausland v West Du¬ 
luth Land Co, 53 NW. 464, 51 
Minn 246 

8Qi Iowa—Nunemaker v Kulhavy, 
196 NW 1009, 197 Iowa 962 
40 C J p 296 note 18 

81. V'ash—^Dalk v Varick Inv. Co, 
10 P 2d 231, 167 Wash 678. 
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88. Colo —Longton v Husung, 16 
P2d 423, 91 Colo 601 
Ga—Mitchell v West End Park Co, 
156 SE 888. 171 Ga 878 

83. Mich—^Winkworth Fuel & Sup¬ 
ply Co V Bloomsbury Corporation, 
263 NW 804, 266 Mich 298 

84. Tenn— Corpos Juxis quoted ui 
Fnchard Bros v Causey. 12 SW 
2d 711, 712, 158 Tenn 53 

Wash—^Dalk v Varick Inv Co, 10 
P2d 281, 167 Wash 678 
40 C J p 296 note 22 
85h Iowa—^Marker v Davis 204 N 
W 287, 200 Iowa 446 

8& N J —^Franklin Soc v Thornton, 

95 A 374, 85 NJEq 37, affirmed 

96 A 921. 85 NJEq 525 

87. Mo — Corpus Juris quoted lu 
Joplin Cement Co v Greene Coun¬ 
ty Building & Loan Ass'n, 34 SW 
2d 529, 532, 324 Mo App 1064 

40 CJ p 296 note 24 

88. Mo —Corpus Jhzls quoted In 
Joplin Cement Co v. Greene Coun¬ 
ty Building & Loan Ass’n, 34 SW 
2d 529. 532, 224 Mo App 1064 

40 C J p 296 note 24 

89. Kan —Thomas v. Hoge, 48 P 
844, 68 Kan 166 

Minn—^Fmlayson v Crooks, 49 N.W. 
898, 645, 47 Minn. 74. 
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a third person and secured by a mortgage, are used 
in paying the purchase price of land does not confer 
on the mortgagee an equity superior to prior me¬ 
chanics' liens^o where it does not appear that the 
lienors had anything to do with the transaction®^ 
or that the mortgagee stands in any other position 
than that of an ordinary lender of money on mort¬ 
gage security ®2 

Notice or recording of mortgage. It has been 
held that a purchase-money mortgage does not have 
priority over a hen for materials furnished without 
actual notice of the mortgage®® or before the mort¬ 
gage was filed ,®^ but the lien of an alleged laborer 
who commenced his services prior to the recording 
of the purchase-money mortgage was held inferior 
to the mortgage where it appeared that the hen 
claimant was a promoter of the entire transaction, 
rather than a mere laborer.®® 

(2) Improvements before Acquisition of Ti¬ 
tle 

A purchase-money mortgage ordinarily takes priority 
over a mechanic's lien arising out of improvements made 
by a prospective purchaser of the property before he ac¬ 
quired title, at least where the vendor did not promote 
or consent to the improvement. 

As a general rule, where a person not the owner 
of the property, but in possession thereof under a 
contract of sale or otherwise, makes improvements 
thereon and subsequently receives a deed of the 
property, and at the same time executes and deliv¬ 
ers to the vendor a purchase-money mortgage or 
like instrument, the mortgage or encumbrance thus 
created is prior to mechanics’ hens ansing out of 
the improvements,®® at least where the contract of 


sale gave the purchaser no right to do any act be¬ 
fore title vested in him which might create a hen 
on the land,®7 and where the vendor did not pro¬ 
mote®® or consent to®® the improvement. Likewise, 
where a prospective purchaser of property obtains a 
loan from a third person to pay the purchase mon¬ 
ey, and a mortgage to secure such loan is executed 
as part of the transaction by which the purchaser 
receives his deed, such mortgage has priority over 
mechanics’ hens arising out of improvements on 
the property commenced by the purchaser before he 
acquired title.l 

On the other hand, according to some authori¬ 
ties, a lien for labor and materials has priority 
over the hen of a purchase-money mortgage subse¬ 
quently given where a prospective grantee, who 
commences an improvement before acquiring title, 
does so with the mortgagee’s knowledge or consent* 
and active co-operation,® and, under a statute mak- 
ing the interest of an owner subiect to liens for im¬ 
provements made on his land unless he gives a spec¬ 
ified notice after learning that the improvement is 
being made, a purchase-money mortgage recorded 
after the improvement is begun is subordinate to the 
lien for improvements where the mortgagee, al¬ 
though knowing of the improvement, fails to give 
the required notice ® 

Character of mortgage as purchase-money mort- 
qaoe The rule giving a purchase-money mortgage 
priority over improvements commenced before the 
purchaser acquired his title applies only to a tech¬ 
nical purchase-money mortgage given as part of 
the transaction by which the property is conveyed 


90. Iowa—-Wetmore v Marsh, 47 N 
W 1021, 81 Iowa 677 

Kan—^Thomas v Hoge, 48 P 844, 68 
Kan 166 

91. Iowa —Wetmore v Marsh, 47 N 
W 1021, 81 Iowa C77 

92. Kan—Thomas v Hoge, 48 P 844, 
58 Kan 166 

93. Ga—Tanner v Bell, 61 Oa 584 
—Bnisden v Holmes-Hartsfleld Co , 
60 S B 1031, 4 Ga App 122 

84 Wash—St oneway Lumber Co v 
Lovenberg, 286 P 105. 166 Wash 
146 

Xfiraoraaoe of delivery of xnaterlals 
A purchase-money mortgage is sub¬ 
ordinate to a lien for materials, de¬ 
livery of which commenced before 
the mortgage was filed, notwithstand¬ 
ing the vendor, when accepting the 
purchase money mortgage, did not 
know that such delivery had com¬ 
menced —Stoneway Lumber Co. v. 
Lovenberg, supra. 


95b Wash —^Dalk v Varick Inv Co , 
10 P 2d 281, 167 Wash 678 

96, Cal —Havward Lumber & In- > 
vestment Co v Starley, 12 P 2d 66, 
124 Cal App 283 

Conn —Bridgeport People’s Sav Bank 
V Palaia, 161 A 620, 115 Conn 867 
Minn—Reed & Sherwood Mfg Co v 
Jones, 278 NW 80, 202 Minn 274 
Mo—Jefferson County Lumber Co v 
Robinson, App, 121 SW2d 209 
Or—Pacific Spruce Corporation v 
Oregon Portland Cement Co , 289 P 
489, 133 Or 223, 72 ALR 1507 
Tenn —Corpus dTuxis quoted In Prich¬ 
ard Bros V Causey, 12 S W 2d 711, 
712, 158 Tenn 53 
40 C J p 296 note 10. 

97, Conn—Hillhouse v Pratt, 49 A 
906, 74 Conn 118. 

98, Neb—^L P Lai son Real Prop¬ 
erty Co V Noms-Lyddon Produce 
Co , 256 N.W 60, 127 Neb 867 

99, Mo.—^Lee & Boutell Co v. G. A. 
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Brockett Cement Co, 106 SW.2d 
451, 841 Mo 95 

1. Mo—Corpus Jnrls cited In Jop¬ 
lin Cement Co v Greene County 
Building & Loan Ass'n, 74 S W 2d 
250, 261, 238 Mo App 883—Corpus 
Xnrls quoted In Joplin Cement Co 
V Greene County Building & Loan 
Ass'n, 34 SW2d 529, 632, 224 Mo 
App 1064 

40 C J p 296 note 26. 

8. Wash—Capital Savings A Loan 
Ass’n V Vaughn Hardware Co, 1 
P2d 810, 168 Wash 396—Mutual 
Savings & Loan Ass’n v Johnson, 
279 P 108, 158 Wash 41 

3. Cal—^AVery v Clark, 25 P 919, 
87 Cal 619, 22 Am S R 272 

Mo —Jefferson County Lumber Co v 
Robinson, App , 121 S W 2d 209— 
Lwers v Rutherford, 80 SW2d 
729, 280 Mo App 921. 

4 Minn —^Bruer Lumber Co v Ken¬ 
yon, 208 N.W. 10, 166 Minn. 357. 
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to the purchaser,B and if the mortgagor had more 
than a momentary seizin the mechanics’ hens have 
precedence over the mortgage which he gave after 
having acquired title® notwithstanding such mort¬ 
gage was given to secure unpaid purchase money ^ 

§ 202. - Provisions of Building Contract 

Under the circun:stances of particular cases, certain 
provisions of building contracts have been held not to af¬ 
fect the priority of mechanics' liens as against mortgages 

Where there is no statute providing for the re¬ 
cording of construction contracts, the recording of 
a contract whereby a contractor agrees that his 
hen on the building shall be subordinate to a mort¬ 
gage on the land does not operate as constructive 
notice to materialmen who furnish material used 
m the erection of the building ® A provision in a 
building contract that hens “filed under this con¬ 
tract” for labor and material enumerated in a sched¬ 
ule attached thereto shall be postponed to a certain 
mortgage does not apply to extra work not covered 
by the schedule® 

§ 203. —— Independent Agreements 

Independent agreements between mechanics* lien 
claimants and mortgagees for the subordination of one 
claim as against another will be given effect, as between 
the parties, in accordance with their terms. 

An agreement between mechanics' hen claimants 
and mortgagees for the postponement of the claims 


of the former to the claims of the latter will be giv¬ 
en effect as between the parties thereto Likewise 
an agreement between one claimant and a mortga¬ 
gee for priority of the cla.m over the mortgage is 
enforceable by claimant against the mortgagee 
After encumbrances junior to a mechanic’s lien 
have attached, their priority cannot be disturbed 
by an agreement between the owner and the hen 
claimant increasing the amount recoverable by the 
latter.l® 

A mortgagee who has subordinated his hen mere¬ 
ly to the extent of moneys advanced under a sub¬ 
sequent trust mortgage, and used for building pur¬ 
poses, does not thereby subordinate his mortgage to 
subsequent mechanics’ hens,!® and, where a mort¬ 
gagee agreed that his mortgage should be subject 
to a subsequent mortgage, the second mortgagee 
has been held not entitled to add payments on me¬ 
chanics’ hens to the indebtedness so as to give them 
priority over the first mortgage,!^ but persons tak¬ 
ing a mortgage with a provision therein subordinat¬ 
ing their hen to that of another mortgage, which 
in turn was subject to a mechanic’s hen, necessarily 
acquire a hen inferior to the mechanic’s hen!® 
The holder of a deed of trust who consents that his 
claim may be subordinated to a deed of trust given 
to a contractor has been held subsequent in right 
to the claims of mechanics and materialmen who 
become subrogated to the rights of the contractor ;!* 


5. Mass —Brown v Haddock 86 N E 
678. 199 Mass 480 

6. Mass—Osborne v Barnes, 61 N 
E 276, 179 Mass 697 

40 C J p 296 note 13 

7. Neb—^Ansley v. Paseihro, 85 NW 
885, 22 Neb 662 

& Ala—Baker Sand & Gravel Co v 
Rogers Plumbing & HeaLing Co, 
154 So 691, 228 Ala 612, 102 A.L R 
846 

9. Pa—Sankey v Burton, 46 A 850> 
196 Pa 604 

la Fla—Johnson v Florida Bank 
at Oilando, 13 So 2d 799, 163 Fla. 
120 

La —^Powell v Superior Pure Ice Co, 
141 So 863. 174 La 891 
40 C J p 297 note 36 
''Where a mechanic's lien claim¬ 
ant has unconditionally postponed his 
right of hen to the lien of an ad¬ 
vance money mortgage and has au¬ 
thorized the moitgagee to pay out 
the mortgage moneys without re¬ 
striction. his ri£,hts will be controlled 
by his agicement and not by the 
statute "—City Hall Bunding & Loan 
Ass'n of Newark v Florence Realty 
Co, 168 A 606. 110 N J Eg 12 
Antliozity to consent 
Filing of consent by persons au¬ 


thorized by lienor is essential to give 
priority to subsequent mortgage over 
earlier mechanics' liens, and consent, 
where not given in behalf of lienors 
and not filed, did not affect priority 
of nonassenting lienor—Max Fine & 
Sons V Lindarose. Inc, 161 N E 447, 
248 NT 137, 

Ghange of xfians 

Contractor who subordinated his 
lien to that of a mortgage and deed 
of trust, on the basis of certain 
plans, was held not to lose his pri¬ 
ority to the extent that the plans 
were changed —^Mutual Reserve Ass'n 
V Zeran, 277 P 981, 152 Wash 342 

Failure of oonsidsratlon 

WHiere a laborer and materialman 
signed a written agreement subordi¬ 
nating all rights, claims, and liens 
SLS against the lien of a mortgage 
which was about to be obtained, and 
the moitgage contained a piovision 
that It covered loans to be made 
from time to time, the aggregate 
amount of which should at no time 
exceed a specified sum, it was held 
that the consideration for the sub- 
oidination agreement did not fail 
merely because the full amount of 
the specified sum wad not advanced 
—Johnson v Florida Bank at Or¬ 
lando, 18 So 2d 799. 153 Fla. 120. 
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Dlscontluncu&oo of payments under 
mortgage 

Where materialmen and laborers 
executed subordination agreement to 
induce bank to make mortgage loan 
to owners, the suspension of con¬ 
struction work warranted bank in 
discontinuing payments on mortgage 
without losing rights under suboi- 
dination agreement—Johnson v Flor¬ 
ida Bank at Orlando, supra 

11. Wash —Potvin v Denny Hotel 
Co , 38 P 1002. 9 Wash 816 

Subrogation of mortgagee on enforce¬ 
ment of agreement see infra § 
206 a. 

12 . Tex —Bryant-Link Co v W H 
Norris Lumber Co , Civ App, 61 S 
W 2d 160, error dismissed 

40 C J p 297 note 38 

13. N J —^Albei t & Kemahan v 
Franklin Arms, 146 A 213, 104 N 
JEq 446 

14. Wash—^Dunn v. Wolf, 282 P 
842. 154 Wash 445 

15. Fla—^Dunlop v Teagle. 185 So 
132, 101 Fla 721 

16. Cal —Community Lumber Co of 
Baldwm Park v. Chute, 10 P 2d 67, 

I 215 Cal 268. 
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but the prioiity of the mechanics and materialmen 
in such case extends only to the amount due under 
the contractor’s deed of tiust, and not necessarily 
to the full amount of the mechanics' and material- 
men's claims 

g 204. -Loss of Priority; Waiver or Es^ 

toppel 

a. By mechanic’s lien claimant 
b By mortgagee 

a. By Mechanic’s Lien Claimant 

(1) In general 

(2) Failure or delay in perfection or en¬ 

forcement of lien 

(1) In General 

A mechanic’s lien claimant may be precluded by es¬ 


toppel or waiver from claiming priority over a mortgage; 
and, where he has expressly waived his priority, the 
waiver will be given effect according to its terms. 

The holder of a mechanic’s lien may be precluded 
by waiver, estoppel, or the like from claiming prior¬ 
ity over a mortgagees He may, for example, be 
precluded from claiming priority over a mortgage 
which he in effect procured to be made e® A claim¬ 
ant who, after having filed a notice of hen, can¬ 
celed it in order to enable the owner to borrow mon¬ 
ey on a mortgage is estopped to claim that the hen 
IS prior to the mortgage 20 Where a claimant has 
expressly waived his hen in favor of a mortgage, 
the waiver will be given effect according to its 
terms^i unless it was procured from him by fraud¬ 
ulent representations 2® However, in particular 
cases the facts may be insufficient to constitute ei¬ 
ther a waiver^s or estoppcl^^ on the part of the 
lienholder. 


17 . Cal—Community Lumber Co of 
Baldwin Park v California Pub 
Co, 10 P 2d 60. 215 Cal 274—Com¬ 
munity Lumber Co of Baldwin 
Park V Chute, 10 P 2d 67, 216 Cal 
268 

18. Colo—Mortgage Brokerage Co 
V W B Barr Lumber Co, 16 P 2d 
82, 91 Colo 446 

Iowa—^Eclipse Lumber Co v Bitler, 
241 NW 696, 213 Iowa 1313 
—^Powell V Superior Pure Ice Co, 
141 So 868, 174 La 891 
Miss—^Planters' Lumber Co v Grif¬ 
fin Chapel M E Church, 128 So 
76, 167 Miss 714. 

Or—Charles K Spaulding Logging 
Co V Ryckman, 6 F 2d 26, 139 
Or 230 

Wash—Mutual Reserve Ass'n v Zer- 
an, 277 F 984, 162 Wash 342 
40 CJ p 297 note 40 
Waiver of, or estoppel to assert, lien 
generally see infra SS 222-231 
Cirornnstances giving nse to waiver 
Or estoppel 

(1) Execution of false or fraudu¬ 
lent receipts to Induce advancement 
of funds 

Cal—J & W C Shull V Doerr, 294 
P 464, 110 Cal App 613 
Wash—Spokane Savings & Loan Soc 
\ Park Vista Improvement Co, 294 
P 1028, 160 Wash 12 

(2) Letter by architects stating 
that fee had been paid —Weiss, Drey- 
fous & Seifeith v Natchez Inv Co, 
140 So 786, 166 Miss 263 

(3) Removal of all evidence of 
commencement of improvements pri¬ 
or to recording of mortgage—^Norih 
Shaker Boulevard Co v Harriman 
Nat Bank of City of New York, 168 
NE 909. 22 Ohio App 487 

(4) Other circumstances —Missis¬ 
sippi Butane Gas System Co v Glis- 
son. 10 So 2d 868. 194 Miss 467 


Taking machinery in payment for 
material 

A person who furnishes material 
and does work on a building, taking 
machinery in payment therefor, los¬ 
es priority of lien over a bona fide 
mortgagee who advanced money aft¬ 
er such payment, although the title 
to the machinery fails and it is taken 
on replevin by the legal owner — 
Garrett v Adams, Tenn.ChA, 39 S 
W 730 

19. Mich—Heide v Sociotatea Ro- 
mana de Ajutor si Cultura Bana- 
tiana, 247 NW 702, 262 Mich 394 
40 C J P 297 note 48 

20l Utah—Spargo v Nelson, 87 P 
495, 10 Utah 274 

Failure to perfect lien see infra sub¬ 
division a (2) (a) of this section 

21. Fla—Johnson v Florida Bank 
at Orlando. 13 So 2d 799, 153 Fla 
120 

Minn—^Minneapolis Builders’ Supply 
Co V Calhoun Beach Club Holding 
Co, 244 NW 63. 186 Mmn 635 
NJ—Katchen v Bregman, 141 A 
686, 6 N J Misc 1084. 

40 O J p 297 note 41 
Gonsideratioa 

Where general waiver of right to 
mechanic’s lien prior to mortgage 
lien of company advancing money to 
pay mechanics was executed in con¬ 
sideration of company’s check, fact 
that owner’s check for balance was 
dishonoied was held not to entitle 
mechanic's lien to px lorAy over mort¬ 
gage lien—^Decatur Lumber & Mfg 
Go V Crail, 1S8 NE 228, 350 111 819 
Fartionlar waivers oonstmed 

(1) To be effective as to the 
amount received by the lienor as con¬ 
sideration for the waiver but to con¬ 
tinue his priority as to the balance 
of the lien claim—Bruce Const Cor¬ 
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poration v Federal Realty Corpora¬ 
tion. 139 So 209, 104 Fla 93 

(2) To give priority to the mort¬ 
gage up to the amount advanced to 
the owner or for his account, without 
showing that the money went into 
the building—^Katchen v Bregman, 
141 A 586, 6 NJMisc 1084 

(3) As not limited to the lien right 
for goods which had already been 
furnished at the time of the release, 
but to be applicable as well to those 
supplied later—Crane Co of Minne¬ 
sota V Advance Plumbing & Heating 
Co, 224 NW 847, 177 Minn 132 

22. Minn —Guy T. Bisbee Co. v. 
Granite City Inv Corp, 199 NW 
14. 150 Mmn 238 

Absmee of record disclosure as to 
tlaim of deoeat 

A subcontractor who waived his 
right to file a mechanic’s lien, and 
who thereafter filed such a lien claim¬ 
ing that he had been deceived intt 
agreeing to the waiver, was hel# 
postponed to the rights of a mort 
gagee, where examination of the rec 
ord would have disclosed nothing re 
garding the subcontractor’s claim efi 
deceit —Toll v Beckerman, 148 A 
904. 299 Pa 1 

23. Ill —Stolze Lumber Co v Ogles¬ 
by, 266 Ill App 669 

40 C J p 297 note 44 
Bevocatiou of arbitration agreemont 
A waiver of prioiity of a mechan¬ 
ic’s lien, in an agreement to submit 
to aibitration, is without effect where 
proceedings to enfoice the lien are 
instituted before award, and such 
proceedings are deemed a revocation 
of the agreement to arbitrate —Paul¬ 
sen V Manske, 18 NE 275, 126 Ill. 
72, 9 Am S R 632 

2^ US —Fred T Ley & Co v. 

Wheat, CCA Fla. 64 F2d 267 
Fla—-Hogue v D N. Moiiison Const. 
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The priority of a mechanic's hen over a mortgage 
IS not aftected hy a release by the lienor of his 
rights under a personal judgment against the own¬ 
er, 25 nor does a materialman by taking a note of 
the owner secured by a quitclaim deed thereby re¬ 
linquish his claim for a hen on the premises so as 
to permit a subsequent mortgage to become a prior 
hen 26 The rights of lienors, otherwise entitled to 
priority, are not affected by the fact that the hens 
were filed at the instance of the mortgagor27 or that 
the mortgagor concealed the existence of such hens 
from the mortgagee at the time of obtaining the 
loan for which the mortgage was given 28 a waiv¬ 
er by the contractor which is effective as to himself 
alone, and which merely subordinates his claim to 
any surplus after liens of laborers and materialmen 
are satisfied, cannot operate to defeat the pnonty 
over the mortgage which statutes give to a laborer 
or materialman as to a building erected on the 

land 28 


(2) Failure or Delay in Perfection or En- 
foi cement of Lien 

(a) Perfection of hen 

(b) Enforcement of hen 

(a) Perfection of Lien 

Failure of a mechanic’s lien claimant to comply with 
statutory requirements relating to the perfection and 
preservation of his lien, as, for example, by failing to 
give notice or to hie a claim within the time prescribed 
by statute, may cause him to lose his priority over a 
mortgage. 

The application of the general rule that a me¬ 
chanic’s hen is entitled to pnonty over mortgages 
or like encumbrances subsequently attaching to the 
property is dependent on compliance by the me¬ 
chanic’s hen claimant with the statutory require¬ 
ments relating to the perfection and preservation 
of his hen ,88 he may lose priority over encum¬ 
brances by failing to give notice to the owner,8i 
to file a claim or statement®* within the time pre¬ 
scribed by statute,88 or to comply with statutory re¬ 
quirements as to the form and contents of the state- 


Co of Virginia. 156 So 377, 116 
Fla 293, 95 ALR 357 
Pa—Houser v Matamger, 156 A. 738, 
102 Pa Super 192 
40 C J p 297 note 46 

SB. NY—^Paria v Iiawyera' Title 
Ina & Trust Co, 126 NTS. 763, 
141 AppBiv 8G6, affirmed 99 NR 
88. 206 NY. 637 

28. Ill —Alton-Germania Bldg & 
Loan Ass’n v Glass, 186 lllApp 
488 

27 , NJ—Gordon v Torrey, 15 N J 
Eg 112, 82 AmD 278 

28i NJ—Gordon v ToPrey, supra, 
negligence of mortgagee 
A mortgagee of property against 
which a mechanic's lien for building 
material is sought to he enfozced 
18 chargeable with negligence in the 
making of its loan to the building 
contractor who, at the time, uas the 
owner of the property, when, al¬ 
though it knew that a building was 
hemg erected on the property and 
was only partially completed, it re¬ 
lied on the contractor's affidavit that 
all hills for material had been paid 
m full and turned over to the con¬ 
tractor the full amount of the loan 
—Decatui Lumber & Manufacturing 
Co V Clark. 270 Ill App 33 

as. Ala—Baker Sand & Gravel Go 
V Rogers Plumbing & Heating Co, 
151 So 691. 228 Ala 612. 102 A. 
LR 346 

aa Ga—^Dwight V Acme Lumber & 
Supply Co. 187 SE 668. 188 Ga 
139 

Miss—Swift & Co V Everett, 157 
So 476, 171 Miss 410—Walker v 


Macon Creamery Co, 146 So 442, 
165 Miaa 121 

Ohio—^Becker v Wilson. 165 NE 
108. 30 Ohio App 340 
Tenn—Corpus Juris cited In Broun 
V Brown & Co. 160 SW2d 431, 
4SS. 25 Tenn App 509 
40 C J p 29S note 55 

Failure to file against record owner 
An alleged lien filed against one 
who 18 not the record owner, and 
uhose contract to buy was not re¬ 
corded, cannot prejudice the rights 
of a third person who relies on the 
faith of clear public recoids and 
whose mortgage is properly recorded 
against the recoid owner—Jackson 
Homestead Ass'n v Zimmer, 134 So 
126. 16 La App 647 

Extent of mortgagee's duty to ex- 
anune record 

With respect to pnonty o^e^ me¬ 
chanic's lien, mortgagee dealing with 
lecord owner was only obliged to ex¬ 
amine appropiiate indexes in record¬ 
er's office and coui ts of record —Toll 
V Beckennan. 118 A 904, 299 Pa 1 

31. Tenn —Corpus Jons cited in 
Brown v Brown & Co, 160 SW 
2d 431, 433, 25 Tenn App 609 

40 C J p 298 note 56 
Notice to owner see supra S5 120- 
129 

32. Ga—Georgia State Sav Ass'n v 
Wilson, 5 SE2d 14, 189 Ga 21 

Ky —^Weil V B E Buffaloe & Co, 
65 SW2d 704, 251 Ky 673 
Tenn—McDonnell v Amo, 34 SW2d 
213, 162 Tenn 36—Corpus Jons 
cred in Broun v Brown & Co, 
KO SW2d 431, 433. 25 Tenn App. 
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509—^Henderson v Watson, 160 S 
W2d 429, 25 Tenn App 606 
40 C J p 298 note 57 

33L Cal—^Remington v Mulhollcmd, 
5 P2d 667, 118 Cal App 479 
La—^H R Hayes Lumber Co v H 
M Jones Drilling Co. 148 So 899, 
177 La 626—City Sav Bank & 
Trust Co Vw White, 132 So 124, 
171 La 727—Cook v Carter. 106 
So 704, 160 La 88—Surplus Lum¬ 
ber Co V Ferguson, 122 So 908, 
10 La App 784 

SD—^Botsford Lumber Co ▼ Schn- 
ver, 206 N W 423, 29 S D 68 
Tenn—Corpus guns cited In Brown 
v Blown & Co, 160 SW2d 431, 
433, 25 Tenn App 509 
40 C T p 298 note 68—41 C J p 515 
note 89 [d] (3) 

Subsequent manor repairs 

Privileges of materialmen were 
lost as against moi tgage where 
claims were not recorded within 
statutory period after last labor, 
service, or material was furnished, 
even though minor repairs were sub¬ 
sequently made —^Hortman-Salmen 
Co V White, 123 So 715, 168 La. 
1067 

Mortgagee’s knowledge of unpaid 
hiU 

Materialman by failing to file no¬ 
tice of lien within statutory period 
from the date when the last material 
was furnished permitted mortgage 
lien tp become superior notwith¬ 
standing the mortgagee had actual 
knowledge of the unpaid bill for ma¬ 
terials—Fisher Lumber Co v Ver- 
hine, 3 So 3d 374. 147 Fla 670 
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ment The owner cannot waive compliance with 
statutory requirements so as to affect the rights of 
a mortgagee,®® nor can he, by admissions inconsist¬ 
ent with the existing facts, restore a lost hen so 
as to give It precedence over encumbrances made 
after the lien attached ®® 

A mechanic’s lien is not rendered inferior to a 
mortgage by reason of an error or mistake of the 
recording officer in indexing the lien®*^ or in enter¬ 
ing satisfaction thereof ®8 Under a few statutes, 
where the debtor is in failing circumstances, the me¬ 
chanics’ claims are preferred debts whether or not 
notices of hen are filed ®® Under some statutes, ap¬ 
plicable in certain cases, the superiority of a me¬ 
chanic's hen over a preexisting mortgage may be 
retained by registry of the contract within a speci¬ 
fied time^O or lost by failure to record it within the 
required time^l 

After recording of mortgage. Under some stat¬ 
utes a mortgage or like encumbrance given and re¬ 
corded before, the hen claim is filed or perfected is 
entitled to priority over the lien^® unless the mort¬ 
gagee had notice of the mechanic’s lien^® or unless 
the mortgage is fraudulent as to creditors and is 
not assigned until after the hens are filed but 
under the statutes of other jurisdictions it is not 


necessary, in order to entitle a mechanic’s hen to 
priority over a mortgage, that the hen claim or 
statement should be filed before the mortgage is 
given or recorded,46 provided claimant perfects his 
hen within the statutory timers or the mortgagee 
has actual notice thereof 47 

(b) Enforcement of Lien 

A mechanic's lien claimant may lose his priority over 
encumbrances by fa'Iing to commence timely and ap¬ 
propriate proceeamgs to enforce his lien 

A mechanic’s hen claimant may lose his priority 
over encumbrances by failing to commence proceed¬ 
ings to enforce his lien48 within the time prescribed 
by statute49 by failing to have established and de¬ 
termined by judgment the attaching of his hen at a 
date prior to the j’udgment,®® or, where he and the 
mortgagee are defendants in a proceeding by an¬ 
other claimant, by failing to claim pnority in his 
answer,®! or to serve a copy of his answer on the 
mortgagee,®® as required by statute It has been 
held that a lienor who is entitled to priority as to 
the improvement but not as to the land loses such 
priority by proceeding against both the land and 
the improvement®® 

While in some jurisdictions a mechanic’s hen 
claimant does not forfeit priority over a mortgage 


34i N J—Board v EYeedman, 181 A 
913, 99 N JSq 851. 

40 C J P 298 note 69. 

36. Mich —^Adams v Central City 
Granite Brick & Block Co, 117 N 
W 932, 164 Mich 448, 129 Am S R 
484 

88. Me—Frost v Ilsley, 64 Me 345 

37. Pa —Citizens' Bank v. lissko, 
120 A 808, 277 Fa 174 

38. ND—^Atlas Lumber Co v Ca- 
nadian-Amencan Mortff & Trust 
Co, 161 NW 604, 8i6 ND 39 

40 C J p 298 note 64 

3% Ind—Jenckes v Jenckes, 44 N 
E 632, 146 Ind 624 

40. La —Brown v. Staples, 70 So 
629, 138 La 602 

41. La—Officer t Combre, App, 194 
So 441 

40 C J p 299 note 74 

42. Cal—J & W C Shull v Doerr, 
294 P 464. 110 Cal App 613 

Fla—^Patker v Gamble, 118 So. 21. 
96 Fla 343 

Ga—Caldwell v Northwest Atlanta 
Bank, 21 S E 2d 619, 194 Ga 370 
—Georgia State Sav Ass'n v Wil¬ 
son, 6 S E 2d 14, 189 Ga 21—Pick- 
Lesimer v Smith, 139 S E 72, 164 
Ga 600 

Ky—Southern Coal Co v Martin’s 
Pork Coal Co, 161 SW2d 394, 
286 Ky 679—Weil v B E Buffaloe 
& Co, 65 SW2d 704, 251 Ky 678 


N Y —^Ausable Chasm Co v Hotel 
Ausable Chasm & Country Club, 
83 NYS2d 427, 263 AppDiv 486 
—Schaich V Avitabile, 252 NYS 
413, 140 Misc 868 

ND—^Northwestern Mut Savings & 
Loan Ass'n v Kessler, 268 NW 
692. 66 ND 737 

Pa—Nick Y McMullen, 17 Pa Diet & 
Co 716, 14 Erie Co 41 
40 C J p 298 note 67 

43. Ky—^Weil V B E Buffaloe & 
Co. 65 SW2d 704, 261 Ky 673 
40 C J p 299 note 68 
“Actual notice" of existence of un¬ 
recorded materialmen’s lien which 
would preclude grantee of security 
deed from taking propezty free from 
the lien is such notice as is posi¬ 
tively proved to have been given to 
him directly and personally or such 
as he is presumed to have received 
personally because the evidence 
within his knowledge was sufficient 
to put him on inquiry—Caldwell v 
Northwest Atlanta Bank, 21 S E 2d 
619, 194 Ga 370 

Status as bona lids mortgagee 

Under some statutory provisions 
a mortgagee recording his mortgage 
before the filing of a mechanic’s lien, 
in order to acquiie priority over me- 
chamcs* lien creditors, must estab¬ 
lish his status as a bona fide mort¬ 
gagee—Companaro v Gondolfo, CC 
AN J, 60 F 2d 461 
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44. NY—Mahoney v McWalters, 88 
NYS 256, 3 AppDiv 248. 

45. Iowa —^Denniston & Partridge 
Co V Luther, 188 NW 664, 194 
Iowa 464 

40 C J p 299 note 70 

46. La —^Rose v Eunice Electric 
Theatre Co. Ltd, 97 So 822, 164 
La 81 

40 C J p 299 note 71 

47. Iowa —Lovell-Scholfleld Lumber 
Co V Caiter, 199 NW 405. 198 
Iowa 233 

48. Ill —Shaefler V Weed, 8 Ill 611 

Miss—^Walker v Macon Creamery 

Co, 146 So 443, 165 Miss 121 

Enforcement of lien see infra § 263 
et seq 

4®. SC —^Drewery v. Columbia 

Amusement Co, 69 SE 879, 1094, 
87 SC 445 

40 C J p 299 note 76 

Time to commence proceedings see 
infra S 282 

60. ND—^Bastien v Barras, 84 N 
W 669, 10 ND 29 

Or—^Kendall v McFarland, 4 Or 
292 

51. N Y —^Dearstixie v Carpenter, 
173 NYS 876, 106 Misc 102 

68. NY —Dearstine v. Carpenter, 
supra 

53. Mo—State v. Drew, 48 Mo App. 
862. 
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by failing to make the mortgagee a party in a suit 
to enforce the hen,54 and the lien may be asserted 
as against a mortgagee after the expiration of the 
time allowed by statute for foreclosing the hen 
against the owner,56 nevertheless the result of not 
making the mortgagee a party may be a loss of pri¬ 
ority by reason of a failure to commence proceed¬ 
ings as against the mortgagee within the statutory 
penod,56 Where the owner and mortgagee are 
made parties defendant in the suit to establish a 
mechanic’s hen, as required by statute, the priority 
of the Hen over the mortgage is not lost by a fail¬ 
ure to make other lien claimants parties 57 

b. By Mortgagee 

(1) In general 

(2) Filing or recording 

(3) Release, extinguishment, renewal, or 

substitution of security 

(1) In General 

A mortgagee may estop himself from claiming pri¬ 
ority over a mechanic’s lienor; but in order to establish 


a technical estoppel in such case the lienor must show 
some act or concealment which induced him to act other, 
wise than he would have done 

A mortgagee may be precluded by estoppel or the 
like from claiming priority over the holder of a me¬ 
chanic’s or materialman’s hen,58 and, where a mort¬ 
gagee has failed to take the necessary steps pre¬ 
scribed by statute to obtain priority for himself 
over mechanics’ hens, equity will not disregard the 
terms of the statutes to avoid the consequences of 
the mortgagee’s own carelessness 59 A mortgagee 
may, by reason of his having induced the furnishing 
of labor or material, be precluded from asserting 
the priority of the moitgage over a mechanic’s 
hen 55 Also, under a few statutes a mechanic’s hen 
has priority over a mortgage where, before the 
work has begun or materials are furnished, a writ¬ 
ten notice of the contract is given the mortgagee 
and, after the receipt of such notice, he consents®^ 
or fails to object within a specified time,52 

Of course, the facts in particular cases may not 
be such as to estop or preclude the mortgagee from 
asserting priority.®® In order to establish an es- 


54. Ala—Jackson ▼ Farley, 108 So 

882. 212 Ala 594. 

Mortgagee as party see infra § 284 

55. Kan—^Thomas v Hoge, 48 P 
844, 68 Kan 166. 

56b Colo —Stark Lumber Co v 
Keystone Inv Co, 20 P 2d 806, 92 
Colo 259, followed in 20 P 2d 308, 
92 Colo 266 

40 C J p 299 note 82 

57. Mo—TVateis v Gallemore, App. 
41 SW2d 870 

58. Iowa—^Maine v Waterloo Sav 
Bank, 199 NW 414, 198 Iowa 16 

La —^Umon Homestead Ass’n ▼ 
Montegut, 122 So 68, 168 La 869 
Mo—^\’’oelpel v Wuensche, 74 SW 
2d 14 

Ohio—^Fishman v Helwig, 183 NE 

883, 43 Ohio App 530 

41 C J p 597 note 96 [a] 

Oirdunstaiioes establishliig estoppel 

(1) In general 

Kan —^Wichita Federal Savings & 
Loan Ass’n v. Jones, 180 P 2d 656, 
155 Kan 821 

ND—^Northwestern Mut Savings & 
Loan Ass’n v Kessler, 268 NW 
692. 66 ND 787 

(2) Vendor releasing blanket mort¬ 
gage on lot, and taking second mort¬ 
gage without first obtaining waivers 
of liens from mechanics and mate¬ 
rialmen, v/as held estopped to assert 
priority over materialman’s lien — 
Meagher v Colonial Homes Co, 146 
A 809. 109 Conn 343. 

(3) Where vendor following regis¬ 
tration of trust deed and purchase- 
money notes helped to prepare con¬ 
tract between mortgagor and build-; 


ing contractor for work on premises 
involved, vendor was held estopped 
to deny that it had received wiitten 
notice of contract and failed to ob¬ 
ject thereto so as to prevent priority 
of contractor’s mechanic's lien — 
Neely v Clarence Saunders Co, 81 
S W 2d 390, 169 Tenn 30. 

59. US —^In re Braker, CCA Ohio, 
127 F 2d 652. 

mceohaalo’s lien intervening between 
first and second mortgages 
Where the lien of a first mortgage, 
by leason of failure to comply with 
statutory requirements, is subor¬ 
dinated to a subsequent mechanic’s 
lien, although st^ll remaining prior 
to a second moitgage to which the 
mechanic’s lien is subordinate, the 
mechanic’s lien claim is entitled to 
payment before any payment on the 
first mortgage—^Vanderhofl v Was¬ 
co. 168 A 328, 109 N J Eq 463 

ea Kan—Golden Belt Lumber Co 

V Klinzman, 28 P2d 736. 138 Kan 
877 

Mo —Ctorpna Juris oited in Magidson 

V Stem. 148 S W 2d 144, 163, 285 
Mo App 1039 

40 C J p 299 note 85 
Agreements for postponement of lien 
generally see supra 9 203 
Fxomase to lUxnish money 

Where mortgagee’s promise to fur¬ 
nish money for buildings induced 
materialman to furnish material, and 
failure so to furmsh money was a 
constructive fraud on mortgagors 
and materialman, it was held that, 
as to mortgagee, and those claiming 
under him with knowledge of facts, 
and those obtaining title to mort¬ 

763 


gage after actual begrmning of build¬ 
ings, interest of materialman was su- 
penor to mortgage lien—^Wilson v 
Hayes-Lucas Lumber Co, 207 N W 
155, 49 SD 341. modified on other 
grounds 226 NW 343, 65 S D 831 
Agreement urn to Insnraaoe proceeds 
Where loss was sustained under 
fire policy, and both property owner 
and mortgagee joined in negotiations 
for collection with understanding 
that proceeds were to be used to re¬ 
pair building and insurer by virtue 
of understanding directed owner to 
have building repaired, parties fur¬ 
nishing labor and materials with 
knowledge of such understanding 
could, to extent of insarance fund, 
enforce lien on property superior 
to claims of both owner and mortga¬ 
gee—Savings Building & Loan Ass'n 
V Seaman-Packard Lumber Go, 40 
P 2d 660, 170 Okl 331 

61. Tenn—Kingsport Brick Corp v 
Bostwick, 235 SW 70, 145 Tenn 
19—^Electric Light & Power Co v 
Bristol Gas, Electxic Light & Pow¬ 
er Co. 42 S W 19, 99 Tenn 371 

62. Tenn—^Electric Light & Power 
Co V Bristol Gas, Electric Light 
& Power Co, supza 

63. Ark—Mornlton Lumber Co v. 
Groom. 3 S W 2d 293, 176 Ark. 520 

Fla—^Little v Bryan, 131 So 652. 
100 Fla. 1577 

Idaho—^International Mortg Bank v 
Whitaker, 255 P 003, 44 Idaho 178 
Mo—Bovard v Owen, App, 80 SW 
2d 154 

N T —^De Francisco v. Perry, 13 N T 
8 2d 843, 257 App Div 1033 
KD—Northwestern Mut. Savings & 
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toppel against the .mortgagee the lienholder must 
show some concealment, misrepresentation, act, or 
declaration on which the lienholder properly relied 
and by which he was induced to act differently than 
he would otherwise have acted A mortgagee 
who agrees to subordinate his hen on specified con¬ 
ditions docs not waive his prior rights where the 
conditions stipulated for subordination of his mort¬ 
gage are not complied with It has been held that 
the mere fact that the mortgagee knew of the 
work,®® and consented®*^ or failed to object®® there¬ 
to, does not deprive him of priority However, it 
has also been held in other cases that a mortgagee, 
who takes a mortgage with notice that a material¬ 
man has commenced to furnish lumber for the 
erection of a dwelling on the premises, is not in a 
position to claim that the hen of the mortgage is 
superior to that of the materialman ®® It has been 
both affirmed^® and denied^i that a mechanic’s lien 
has priority over a mortgage where the mortgagee, 
after acquiring knowledge of the improvement, fails 
to post a statutory notice that he will not be liable 

(2) Filing or Recording 

In some, although not all, Jurisdictions a mortgage 
loses Its priority over mechanics* liens unless it Is record¬ 
ed before the liens accrue; and, under some statutes, a 
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building loan mortgage loses Its priority Tf the contract for 
the building loan la not timely filed 

In some jurisdictions the priority of a mortgage 
executed before a mechanic's hen attached is not 
lost by reason of the mortgage not being recorded 
prior to such time.^® In other jurisdictions, how¬ 
ever, the general rule is that in order for a mort¬ 
gage or like encumbrance to have priority over a 
mechanic’s hen it must be recorded before the me¬ 
chanic’s hen accrues,^® and the mere fact that it was 
executed before that time will not give it priority 
if It is not recorded until afterward,unless, ac¬ 
cording to some,*^® but not all,^® authorities, claim¬ 
ant had actual notice of the mortgage Where a 
mortgage is not recorded within the time prescribed 
by statute, it is postponed to mechanics’ hens which 
accrued after its execution but before it was rc- 
corded,77 although such hens were not perfected 
until after the mortgage was recorded 78 Mere 
knowledge by a hen claimant that an owner of prop¬ 
erty was compelled to and did in fact finance a con¬ 
struction on the premises is not sufficient to put 
such hen claimant on inquiry to ascertain whether 
or not the property is chargeable with any hen, 
mortgage, or other encumbrance not of record at 
the time the materials were commenced to be fur¬ 
nished 78 
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Loan Ass’n v Kessler, 268 N.W 
692, 66 ND 737 
40 G J P 300 note 86 
Puoluuie by mortgroeree on foreolo- 
Bore 

Fact tliat mortgagee, served with 
process In suit to foreclose mechan¬ 
ics* liens, bought property on fore¬ 
closure of her own mortgage, and 
that time for redemption had expir¬ 
ed, Vfas held not to take away right 
to litigate question of priority or 
other material issue with other lien¬ 
holders—E Suhiing Co v Staf¬ 
ford, 208 NW 136, 166 Minn 430 

64 Conn—Bridgeport People's Sav 
Bank V Palaia, 161 A 626, 116 
Conn 357. 

Kienors hold not mlbled 
Ohio—^Weller v Shafer, 29 Ohio N 
P,NS, 399 

Consent to sals of materlalB on ored- 
It 

In absence of showing of any act 
by lender that could have led ma¬ 
terialman to believe that lender con¬ 
sented to his selling material to bor¬ 
rower on credit, lender wels not es¬ 
topped from enforcing lien of its re¬ 
corded security deed as superior to 
materialman's unz ecorded claim — 
Georgia State Sav Ass'n v. Wilson, 
6 SE2d 14, 189 Ga 21 

65 Pla—Little V Bryan, 181 So 
652. 100 Pla 1577 
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66. US —Allis-Chalmers Co v Cen¬ 
tral Trust Co. Me, 190 P 700, 111 
CCA 428, 39 LRA,NS. 84 

40 C J p 800 note 87 

67. Ga —Georgia State Sav Ass'n 

V Wilson, 5 SE2d 14, 189 Ga 21 
Mo—Corpus JtinB cited In Magidson 

V Stem, 148 S W 2d 144, 153, 235 
MoApp 1039 

40 C J p 300 note 88 

68. Mo -HCorxras Jons cited u Mag¬ 
idson V Stern, 148 S.W 2d 144, 163, 
285 MoApp 1039 

Tenn—Pride v Viles, 3 Sneed 125 

69. Neb—H F Cady Lumber Co v 
Miles, 147 NW 210, 96 Neb 107, 
Ann Cas 1916B 632 

70. Colo—Seely v Neill, 86 P 334, 
87 Colo 198 

Statutory notice of nonresponsibility 
generally see supra § 84 

71. Cal —^Williams v Santa Clara 
Min Ass’n. 6 P 85, 66 Cal 193 

Or—Capital Lumbering Co v. Ryan, 
64 P 1093, 34 Or 78 

72. Wis—Mathwig v Mann, 71 N 
W 105, 96 Wis 213, 65 Am S R 
47 

40 C J p 300 note 1 

73. Cal —J & W C Shull v Brooke, 
289 P 885, 107 CalApp 88 

Fla—^Van Eepoel Real Estate Co v 
Sarasota Milk Co , 129 So 802, 100 
Fla 438, 456, followed in Hub Sup- 
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ply Co V Dunedin Real Estate Co i 
129 So 904, 100 Fla 471 

Idaho—Poynter v Fargo, 281 P 
1131, 48 Idaho 271 

Tenn—^Thomas v SetlifCe, 28 SW 
2d 344. 160 Tenn 689 

40 C J. p 801 note 2 

7^ Fla—^Van Eepoel Real Estate 
Co V Sajrasota Milk Co, 129 So 
892, 100 Fla 438, 4*56. followed in 
Hub Supply Co v Dunedin Real 
Estate Co, 129 So 904, 100 Fla 
471 

N T —^Merritt v Dansmith Corpora¬ 
tion, 270 NTS 675, 240 AppDiv 
338 

Tenn—Thomas v SetlifCe, 28 SW2d 
344, 160 Tenn 689 

40 C J p 301 note 3 

75. US —Union Terminal Co v 
Turner Constr Co, Fla, 247 F. 
727, 169 CCA 685 

40 C J P 301 note 4 

76. Mass—^Dixon v Hyndman, 69 
NE 73. 177 Mass 606. 

N T —Schwartz v Rappaport, 187 N 
T S 611, 115 Misc 227 

77. Pa—^Allen v. Oxnard, 25 A 668, 
152 Pa 621 

40 C J p 301 note 6 

78. Ind—Jenckes v. Jenckes, 44 N. 
E 632, 145 Ind 624 

40 C J p 801 note 7 

79. Cal—J &W C Shull V Brooke, 
289 F. 886, 107 CalApp 88. 
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where the work was done 'by the day without a con¬ 
tinuing contract.^ 

Where by the terms of a contract lor the sale of 
land the purchaser is to make certain improvements 
before receiving title, mechanics’ liens growing out 
of such improvements take priority over a pur¬ 
chase-money mortgage given pursuant to the con¬ 
tract of sale only to the extent of the labor and 
materials necessary to the improvement as desig¬ 
nated m the contract of sale.® A mortgage in or¬ 
dinary trust form which secures an entire bond is¬ 
sue is superior to a subsequent mechanic’s hen ir¬ 
respective of how many of the bonds have been 
placed with investors at the time of the execution 
of the mortgage, or subsequently® A mechanic’s 
hen claimant who under an agreement with the 
owner of the property has paid certain obligations 
of the owner for nonlienable items cannot have pri¬ 
ority over a mortgagee as to such items The 
mere fact that the mortgagor borrows less from the 
mortgagee than he was entitled to under his agree¬ 
ment with the mortgagee does not entitle a subse¬ 
quent materialman to priority over the mortgage 
to the extent of the additional amount that the 
mortgagor might have borrowed H 

Several buildings Where several buildings are 
being constructed, a proposed mortgagee has a right 
to look to the written contract between the parties 
to determine their rights and the value of his se¬ 
curity, and, where he finds a separate contract for 
the material and labor on each building separately, 
he IS justified in determining that a lien, if any, j 
will be claimed as to each building separately for I 
the labor and material furnished therein ,1® and | 
conduct and actions of the parties subsequent to the 
written contract whereby the owner approves and 
latifies deviations, conduct, and actions of a ma¬ 


terialman in such a manner as to be estopped from 
denying or contesting the right of the materialman 
to claim a joint lien on all the buildings do not 
necessarily bind the mortgagee 

Purchase-m07iey mortgage The priority of a 
purchase-money mortgage over a mechanic’s hen 
extends to the entire balance of the purchase price 
remaimng unpaid,^* even though part of the land 
has been released from the mortgage 

Attorney’s fees Under a statute providing that 
attorney’s fees shall be taxed as costs, but not pro¬ 
viding that they shall be a preferred claim, the fees 
of attorneys of various mechanics’ lien claimants 
and mortgagees take such preference, and such 
preference only, as is accorded by the judgment 
to the respective claims and mortgages It has 
been held that, although a mortgage given before a 
mechanic’s lien accrued stipulates for attorney’s 
fees in case of default in payment when due, the 
mechanic’s lien has priority over the mortgagee’s 
claim for such amounts Similarly, it has been 
held that a claim for attorney's fees due to the hen 
claimant under his agreement is not entitled to pri¬ 
ority over the hen of a mortgage, at least where the 
fees are not deemed a lienable item.i® 

b. Advances or E^enditnres by Mortgagee 

The priority of a mortgage over mechaniee’ liens or¬ 
dinarily 18 limited to the amount of money actually ad¬ 
vanced, and IS sometimes further limited to advances ap¬ 
plied to the making of the Improvement; but priority may 
extend to advances made after, as well as before, accrual 
of the mechanics’ liens where the making of the advances 
was obligatory. 

As between the original mortgagee and a mechan¬ 
ic’s hen claimant, the priority of a mortgage, other 
than a purchase-money mortgage, over a mechan¬ 
ic’s hen does not necessarily extend to the face val¬ 
ue of the mortgage,!® but is limited to the amount 


paid for all deliveries made before a 
mortgage was recorded does not give 
the mortgagee priority o\er the ma¬ 
terialman for materials subsequent¬ 
ly furnished under such contract — 
Jilaxwell Lumber Co v. Connelly, 287 
P 64, 34 NM 562 

7. Mass—^Batchelder v Hutchinson. 
37 NE 452. 161 Mass 462 

8. Conn—^Hillhouse v Pratt, 49 A 
905. 74 Conn 113 

priority of mechanic's lien for im¬ 
provements befoie acquisition of 
title see supra 9 201 c 
9m NJ—Integnty Trust Co v Club 
Atlantic, 162 A 211. Ill N J Eq 
295, affirmed Integrity Trust Co 
V Ballin-er, 168 A 379, 114 NJ 
Eq SO 

1(^ Kan—Bell v Hernandez, 30 P 
2d 1101, 139 Kan 216 


11. Iowa—Queal Lumber Co v Me- 
Neal, 284 NW 479, 226 Iowa 631 

12. Fla —^Biscayne Trust Co v 
Wolpert Realty & Improvement 
Co. 130 So 611. 100 Fla 1070 

13. Fla —Biscayne Trust Co v 
Wolpert Realty & Improvement 
Co. supra. 

14. Iowa—Marker v Davis. 204 N 
W 287. 300 Iowa 446 

ITse of part of mortgage piocesds to 
pay puchase pzico 
Where a vendee of land, simul¬ 
taneously with the delivery of his 
deed, gave a mortgage to a third 
person and used part of the pro¬ 
ceeds to pay for the land, the prior¬ 
ity of such moztgage over a mechan¬ 
ic’s lien for improvements made in 
part before delivery of the deed to 
the vendee was held limited to the 

772 


part 80 used—^New Jersey Bldg, 

Loan & Investment Co v Bachelor. 

35 A 745. 54 N JEq 600 

16. Iowa—^Marker v Davis, 204 N 
W. 287, 200 Iowa 446 

Effect of release of part of land gen¬ 
erally see Bupza 9 204 b 

16- Okl—Money v McCaskey, 270 
F 1107, 134 Okl 50—McGuyre v 
Duncan, 229 P 199, 100 Okl 217 

Allowance of attorney's fees on en¬ 
forcement of lien see infra i 853 

17. Tenn—Garrett v. Adams. ChA, 
39 SW 730 

18. Ill—Fair Play Development Or¬ 
ganization V Sazmach. 263 lllApp 
593 

Io\i a —Sp eher v Cass County Fair 
Ass’n, 249 NW 415, 216 Iowa 424 

19. Utah —Calmer Paint & Glass 
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of money actually advanced -by the mortgagee under 
the mortgage ^0 Pnonty of the mortgage is some¬ 
times further limited to the advances which have 
been actually applied in the erection of the building 
or the making of the improvement,^! at least, ac¬ 
cording to some authorities, where the mortgage 
comes within a statute relating to improvement or 
construction mortgages,22 although otherwise not 23 
The mortgage will not be allowed priority in respect 
of fictitious claims of the mortgagee 24 On the oth¬ 
er hand, a mortgage, otherwise inferior to a me¬ 
chanic’s lien, will be allowed priority to the extent 
of the advances which the mortgagee was induced 
to make by the fraud of the mechanic’s hen claim¬ 


ant 25 

Before or after accrualj registration, or notice of 
mccJianic's hen. In a majority of jurisdictions, a 
mortgage given to secure future advances has pri¬ 
ority over mechanics’ liens subsequently ansmg to 
the extent of the full amount advanced, including 
what IS advanced after, as well as before, the ac¬ 
crual of the mechanics’ liens,26 at least where the 
mortgage was recorded prior to the performance 
of services or the furnishing of the materials,27 
and the making of the advances was obligatory on 
the mortgagee under the terms of his contract with 
the mortgagor ;28 but as to mere voluntary advances 
made after the mechanics' hens accrued29 and with 


Co V Gleajson, 180 P 42 Utah 
344 

40 C J P 802 note 85 
aa NH—Peaslee v Bvans, 183 A 
448, 82 NH 813 

NJ—Sharfl Vi. Tosti, 1*54 A 825, 108 
NJEq 270—Jersey Bond & Mort¬ 
gage Co V Wesp Bldg Co, 149 A 
340, 105 NJBq 664 
OkL—CbipuB Juna oited In. First 
Nat Bank v Horsley, 49 P 2d 495, 
497, 174 Okl 83 
40 C J p 302 note 38 

81. US—John Murtland, Inc, v 
Empire Trust Co, CCANJ, 39 
F2d 341 

Kan —E^antzer v Southwest Home 
Inv Co, 278 P 63. 128 Kan 401 
Miss—^Weiss, Dreyfous & Seifeith v 
Natchez Inv Co, 140 So 736, 166 
Miss 253 

82. Ohio—^Ulmer v Portage Const 
& Finance Co, 26 Ohio N P ,N S. 
257 

40 C J p 302 note 89 
Statutes conferring priority on mort¬ 
gages for building purposes see 
supra ^ 201 b 

83. US —^In re Williams, DCOhio, 
252 F 924 

40 G J p 302 note 40 

Hl New Jersey 

(1) An advance-money mortgage 
recorded after the commencement of 
the building is entitled to priority 
over a subsequently filed mechanic’s 
lien to the extent, and only to the 
extent, that the advances have been 
applied to the erection of the new 
building —^Aggressive Building & 
Loan Ass'n v Kearny Plumbing Sup¬ 
ply Co. 160 A 565, no NJEq 426 
—^Lumbermen's Ins Co of Philadel¬ 
phia, Pa, v Russo, 155 A 388, 108 
N J Eq. 407—^Lincoln Material Co v 
Goodwin Const Co, 160 A. 829, 106 
NJEq 326—Fischgiund v Enkaen 
Real Estate Co, 147 A 811, 105 N 
JEq 845—Thirteenth Ward Building 
& Loan Ass’n v Kanter, 147 A 809, 
106 NJEq 339—Franklin Soc v 
Thornton, 96 A 931, 86 NJEq 625 

(2) In order to acquire such prior¬ 


ity the mortgagee must trace the 
money into the hands of laborers or 
materialmen —Fischgrund v Eriksen 
Real Estate Co, supia—^Thirteenth 
Ward Building & Loan Ass’n v Kan¬ 
ter, supra 

(3) Thus, mortgage money used 
by builder to repay money he had 
borrowed and applied to construction 
18 not entitled to priority over me¬ 
chanic’s lien—^Thirteenth Waid 
Building & Loan Ass’n v Kanter, 
supra 

(4) Also, money paid to discharge 
anterior mortgage is not within stat¬ 
ute giving mortgages superiority 
over mechanics’ liens, where money 
18 applied to construction —Thir¬ 
teenth Ward Building & Loan Ass’n 
v Kanter, supra 

(6) Where an advance-money 
mortgage is executed and also re- 
coided prior to the commencement 
of the buildings, the mortgagee is 
entitled to pnonty to the extent of 
moneys advanced to be used in the 
erection of the buildings, even if 
the mortgagor did not appropriate 
the money to the payment of the 
costs of erection—Sharif v Tosti, 
154 A 825, 108 NJEq 270—Frank¬ 
lin Soc V Thornton, supra. 

26. Utah —Culmer Pamt & Glass 
Co V Gleason, 130 P 66, 42 Utah 
344 

86. NJ—Haney-White Co v Staf¬ 
ford, 114 A 746, 96 NJLaw 283 

40 C J p 802 note 42 

8a Ga.—Caldwell v Northwest At- 
lanta Bank, 21 S E 2d 619, 194 Ga 
370 

Idalio—^Boise Payette Lumber Co v 
Winward. 276 P 971, 47 Idaho 486 
40 G.J p 802 note 43. 

87. Cal—Smith v Anglo-Califomia 
Trust Co, 271 P 898, 205 Cal 496 
—^Fickling V Jackman, 265 P 810, 
203 Cal 667—Owens-Parks Lumber 
Co. V McCarty, 9 P 2d 810, 121 Cal 
App 623 

Fla—Franklin Savings & Loan Co v 
Fisk, 124 So 42. 94 Fla 683 
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Ga —Pickleaimer v Smith, 139 S B 
72, 164 Ga 600 

Kan—Security Stove & Mfg Co v 
Sellards, 3 P 2d 481, 133 Kan 747, 
76 ALR 1397 

Minn — Landers-Momson-Christen- 
Bon Co V Ambassador Holding Co , 
214 NW 503, 171 Minn 445, 63 
ALR 673 
40 CJ p 302 note 44 
Necessity of recording mortgage be¬ 
fore acciual of Hen generally see 
supra S 204 b 

S3. Cal—Smith v. AngloCalifornia 
Trust Co, 271 P 898, 206 Cal 496 
—^Pickling v Jackman, 265 P 810, 
203 Cal 657—^Lumber & Builders’ 
Supply Co V Ritz, 26 P 2d 1002, 
134 Cal App 607—^Hayward Lum¬ 
ber & Investment Co v Naslundi, 
IS P2d 776, 126 Cal App 34— 

Tost-Linn Lumber Co v Williams, 
9 P2d 324, 121 Cal App 671— 
Owens-Parks Lumber Co v Mc¬ 
Carty, 9 P 2d 310, 121 Cal App 623. 
Idaho—Boise Payette Lumber Co v. 

Winward, 276 P 971, 47 Idaho 486 
Minn — Landers-Mornson-Christen- 
son Co V Ambassador Holding Co , 
214 NW 503, 171 Minn 445. 53 A 
LR 573 

NH—^Peaslee v Evans, 188 A 448, 
82 NH 313 

Tenn—Theilen v Chandler, 9 Tenn 
App 345 

40 CJ p 302 note 46 
Option as to time and amount 

Where only option given in trust 
deed securing loan for fixed sum was 
In time and amount of advancements 
during construction, priority of trust 
deed over mechanic’s lien was held 
not defeated—E K Wood Lumbar 
Co. V. Mulholland, 5 P 2d 669, 118 
Cal App 476 

29. Cal—^Ficklmg vi. Jackman, 265 
P 810, 208 Cal 657—Ha^'ward 

Lumber & Investment Co v. Cor- 
I bett, 33 P2d 41, 138 Cal App 644 
Gonstruotion required before a&. 
vanoement of mcnay 
Where the contract between the 
parties, the conduct of the mortga- 
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notice thereof30 the mortgagee is postponed. It 
has been asserted, however, that the rule which ap¬ 
plies where voluntary advances are made by the 
mortgagee to the mortgagor under an ordinary 
mortgage does not apply where the mortgage se¬ 
cures coupon bonds which are payable to bearer 
and pass by delivery and have been sold to bona 
fide purchasers, and that advances made under such 
a trust deed or mortgage, even if not obligatory, 
have priority over all encumbrances arising subse¬ 
quent to the recording of the trust deed 

The undertaking of a mortgagee to make future 
advances is not deemed optional within the rule 
which gives subsequent encumbrances priority over 
optional advances thereafter made, unless it appears 
from his contract, without resorting to extrinsic 
evidence, that he has the right to decline to make 
them ,32 and, where the right to refuse to make 
them depends on a breach of the contract by the 
other party, the mortgagee is not required to take 
the chance of establishing such breach to the satis¬ 
faction of a court or jury, but may disregard it and 
make the stipulated advances m reliance on his se- 

curity.33 

Under some statutes the mortgagee is not enti¬ 
tled to pnority in respect of advances made after 
the filing or registration of the lien,^^ Under oth¬ 
er statutes, where a claim or statement of hen was 
not filed until after the mortgage was recorded. 


the priority of the mortgage as to advances made 
depends on whether they were made before or after 
the mortgagee acquired actual notice that claimants 
had performed labor or furnished materials for 
which they had not been paid and for which they 
were entitled to assert liens, the mortgage being 
entitled to priority as to advances made before the 
mortgagee acquired actual notice,®® but not in re¬ 
spect of advances made thereafter®® Under still 
other statutes the mortgage is entitled to priority 
only in respect of advances made before the fur¬ 
nishing of the labor or materials for which the hen 
15 claimed.®^ 

Expoiditures by mortgagee. A mortgagee whose 
mortgage is prior to a mechanic’s hen cannot claim 
priority for amounts paid by him for taxes®® or in¬ 
surance®® on the property where there is no provi¬ 
sion m the mortgage securing such payments by its 
hen It has been held that a mortgagee whose 
mortgage is inferior to mechanics’ hens cannot 
claim priority for taxes paid on the property, even 
though the mortgage provides that on default of 
the mortgagor in paying the taxes the mortgagee 
may pay them and tack the amount paid to his 
mortgage,^® but it has also been held that an equi¬ 
table mortgage of a lease, requiring the tenant to 
pay taxes, although otherwise inferior to a mechan¬ 
ic’s hen, is entitled to priority as to taxes paid®^ 
A mortgagee who, on abandonment of the construc¬ 
tion of the building by the owner, took possession 


gee, end the circumstances surround¬ 
ing the transaction show that there 
was an agreement and understanding 
between the owner and the mortga¬ 
gee that a building should be con¬ 
structed before the money was paid, 
and the mortgagee had a right to re¬ 
fuse payment of the mortgage imtil 
the building was constructed, ma¬ 
terialmen ^ho furnish material for 
the construction of the building aft¬ 
er the recording of the mortgage, but 
before the money is paid, have a lien 
prior to that of the mortgagee — 
Home Savings & Loan Ass'n v Sulli¬ 
van, 284 P 80. 140 Okl 300 
aa Ark—Corpus Jons mtsd m Su¬ 
perior Lumber Co v National 
Bank of Commerce, 2 SW2d 1093, 
1094, 176 Ark 300 

Cal —Community Lumber Co of 
Baldwin Park v California Pub 
Co, 10 P 2d 60. 215 CaJ. 274—Yost- 
Linn Lumber Co v Williams, 9 
P 2d 324, 121 Cal App 571 
Idaho—Boise Payette Lumber Co v 
Winward, 276 P 971, 47 Idaho 485 
40 C J p 308 note 46 
31. Minn —Landers-Momson-Chns- 
tenson Co v. Ambassador Holding 
Co, 214 NW 508. 171 Minn 445, 53 
A.Lil 673. i 


33. Mmn —Landeis-Morrison-Chns- 
tenson Co v. Ambassador Holding 
Co, supra 

Waiver of couditioas 
Where a mortgage calling for ad- 
\’ance8 contains conditions for the 
benefit of a mortgagee and the pur¬ 
chasers of bonds secured by the 
mortgage, the waiver of such condi¬ 
tions by paities for whose benefit 
they were intended alfords no ground 
of complaint on the part of mechan¬ 
ics' lien claimants—^Landers-Mozn- 
son-Chnstenson Co v Ambassador 
Holding Co, supra. 

Ferfonuance of conditions 
Where borrower fully performed 
conditions of trust deed securing 
advances, fact that deed provided 
that leinder need not advance money 
under certain conditions and could 
stop payment was held not to make 
advances optional with lender as re¬ 
spects pnority over mechanics' liens 
—^Hammond Lumber Co v Roubian, 
30 P2d 440, 137 Cal App 1/55 

33. Minn — Land'ors-Morrison-Chris- 
tenson Co v Ambassador Holding 
Co, 214 NW 603. 171 Minn 445, 
63 ALB 573 


False representatioiis by mortgagor 
Advances made in reliance on rep¬ 
resentations that the mortgagor had 
performed the precedent conditions 
to be performed by him retain their 
nght of priority, although such rep¬ 
resentations were in fact false — 
Landers-Momson-Christenson Co v 
Ambassador Holding Co, 214 NW 
503, 171 Minn 445, 63 ALR 573 
34b NY—Sullivan v Young, 159 N 
Y S 791, 95 Misc 658 
40 C J P 303 note 48 

35. Ky —Kentucky Lumber & Mill 
Work Co v Kentucky Title Sav 
Bank & Trust Co. 211 S W 765, 184 
Ky 244, 6 ALR 391 

36. Ky—^Kentucky Lumber & Mill 
Work Co V Kentucky Title Sav 
Bank & Trust Co. supra 

37. Me—A Allen Co v Emer- 
ton, 79 A 906, 108 Me 221 

38. SC—^Devereauz v Taft, 20 SC 
555 

S9. SC—^Devereauz v Taft, supra 

40. Iowa—^Bissell v Lewis, 9 NW 
177, 56 Iowa 231 

40 C J p 303 note 59 

41. N Y —Leavitt v Waldemar Co, 
151 NYS 832, 88 Misc 285 
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and completed it according to the original plans, has 
a hen for his expenditures superior to a mechanic’s 
lien for material used by the owner,^ 3 but the prior¬ 
ity does not extend to the cost of improvements not 
contemplated in the original plan ^3 

c. Property or Interest Covered 

(1) In general 

(2) Priority of mechanic’s hen as to 

building or improvement only 

(3) Enhanced value of property 

(1) In General 

In the absence of a statute providing otherwise, the 
general rule is that the priority of the lien first attaching 
extends to both the land and the building with respect 
to priority between a mechanic’s lien and the lien of a 
mortgage. 

The general rule, in the absence of statute to the 
contrary, is that the priority of a mechanic’s hen 
over a mortgage or like encumbrance subsequently 
attaching extends to both the land and the building 
or improvement^^ Likewise, in the absence of a 
statute providing otherwise, an encumbrance on the 
land, existing before a building is commenced, at¬ 
taches to the building or improvement as it pro¬ 
gresses, and ordinarily is entitled to priority, as to 
the building or improvement as well as the land. 


over mechanics’ hens arising out of the construction 
of the building ^5 As regards his right to priority, 
the holder of a mechanic’s hen ordinarily is protect¬ 
ed only to the extent of the interest m the real es¬ 
tate which the person to whom he furnishes ma¬ 
terial or labor holds 

(2) Priority of Mechanic’s Lien as to Build¬ 
ing or Improvement Only 

Under some statutes, where an improvement is erect¬ 
ed on encumbered land, the encumbrance retains its pri¬ 
ority on the land, but the mechanic’s lien has priority 
With respect to the improvement, at least If the improve¬ 
ment cannot be removed without injury or if the case 
involves the erection of a distinct structure rather than 
mere repair of an existing structure. 

Under the statutes of many jurisdictions, where 
a building or improvement is‘erected on encumbered 
land, a mechanic’s lien on the building or improve¬ 
ment, as distinct from the land, is allowed priority 
over the previous encumbrance,^^ although the pri¬ 
or encumbrance is not displaced, but remains su¬ 
perior to the mechanic’s hen, in respect of the 
property covered by the mortgage, at the time the 
mechanics* hens accrued,^® such as the land^® and 
any other improvements which were on it before 
the mechanic’s hen attached Such statutes, how¬ 
ever, do not operate to confer pnority on a mechan- 


42, Kan—^Losran-Moore Lumber Go 

V Bowersock, 164 P 156, 100 Kan 
828 

431 , Kan—Logan-Moore Lumber Go 

V Bowersock, supra 

44. Ala—Schwab v Estes Lumber 
Go, 143 So 829, 225 Ala 462. 

Ind—^Ward v Yamelle, 91 N E 7, 
173 Ind 535 

Or—^EfiLstem & Western Lumber Go 

V Williams, 276 P 257, 129 Or 1 
Property affected by mechanic's lien 

generally see supra SS 184-196 
Land necessary for oonveuiant nse of 
imilduig 

Under some statutes, the prior lien 
of the mechanic extends not only to 
the building but also to as much land 
therewith as shall be necessary for 
the convenient use and enjoyment of 
the building—Federal Land Bank of 
Baltimore v Clinchfleld Lumber & 
Supply Go. 198 S E 437, 171 Va 118 

46. Gal —Brush v E R Bohan & 
Go, 283 P 126, 102 GalApp 467 
Del —Goxpns Jans oited in C L 
Pierce & Go v Security Trust Go, 
17B A 770, 771, 6 WWHarr 848 
ND—Corpus Jons gnoted in Wool- 
ridge V Torgrimson, 229 NW 806, 
807, 69 ND 307 

Okl —^Pittsburg Mortg Inv Co v 
Standard Lumber Co, 298 P 886, 
148 Okl 297—Morley v McCaskey, 
270 P 1107. 134 Okl 60. 

10 G J p 303 note 69. 


42, Iowa —^Magnesite Products Co 

V Bensmiller, 234 NW 614, 207 
Iowa 303 

47. Ala.—Lary v Jones, 187 So 714, 
237 Ala 675—Baker Sand & Gravel 
Co V Rogers Plumbing & Heating 
Co, 154 So 591, 228 Ala 612, 102 
A L R 346—Grayson v. Goolsby, 
139 So 106, 224 Ala 75-^entral 
Lumber Go v Jacks, 132 So 721, 
222 Ala 476—Becker Roofing Co 

V Wysinger. 124 So 858, 220 Ala 
276 

Ark—Barton Lumber & Bnck Co v 
Caraway, 13 SW2d 586. 178 Ark 
1034 

Mich—^Winkworth E*uel & Supply Co 

V Bloomsbury Corporation, 263 N 
W 304, 266 Mich 298 

Mo—Gold Lumber Go v Baker, 86 
SW2d 130, 225 MoApp 849— 

Lowry-Miller Lumber Co v Dean, 
29 SW2d 786, 225 MoApp 299 
Mont —Interstate Lumber Co v Rid¬ 
er. 19 P2d 644, 93 Mont 489 
ND—^Dunham Lumber Go v Gresz, 
2 NW2d 175, 71 ND 491, 141 A 
LR 50. 

Va —^Federal Land Bank of Balti¬ 
more v Clinchfield Lumber & Sup¬ 
ply Co, 198 SE 437, 171 Va 118 
40 G J p 803 note 70 
Enforcement by sale and removal of 
building see infra § 339 
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Buildlnfr or Improvements as not 
part of land 

The building or improvements 
placed on the land do not become a 
part of the land as far as the mate¬ 
rialman IS concerned—Central Lum¬ 
ber Co V. Jacks, 132 So 721, 222 
Ala. 475. 

48. Ala.—^Magnolia Land Co v Ma¬ 
lone Inv Co, 79 So 641, 202 Ala 
167 

Mo —Stumbaugh v Hall, App, 80 S 
W2d 160 

Mont —Interstate Lumber Co v Rid¬ 
er. 19 P2d 644, 93 Mont 489 

48. Ala—Baker Sand & Gravel Co 
V Rogers Plumbing & Heating Co., 
154 So 691, 228 Ala 612, 102 AL 
R 846—Schwab v Estes Lumber 
Co, 143 So 829, 225 Ala 452— 
Central Lumber Co. v Jacks, 132 
So 721, 222 Ala 476—^Becker Roof¬ 
ing Co V Wysinger, 124 So 858, 
220 Ala 276 

Aik—Barton Lumber & Brick Co v 
Caraway, 13 SW.2d 686, 178 Ark 
1034 

Mo—Gold Lumber Co v Baker. 86 
SW2d 130, 226 MoApp 849 
Or —Pacific Spruce Corporation v. 
Oregon Portland Cement Co, 289 
P 489, 188 Or 228, 72 A L R 1607. 
40 CJ p 304 note 72 

50. NJ—Morris County Bank v. 
Rockaway Mfg Co , 14 N J Eq 189. 
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ic’s hen over a prior encumbrance as to the buildmg 
or improvement under all circumstances,®! and do 
not, for example, affect the priority of a mortgage 
executed prior to their passage 

In some,®3 but not other,jurisdictions the ap¬ 
plication of the statutes is dependent on whether 
the building or improvement is susceptible of re¬ 
moval without material injury. However, suscep¬ 
tibility of the improvement to removal without sub¬ 
stantial damage is not the only criterion for deter¬ 
mining the question of priority Another test of 
precedence is whether there is a distinct and inde¬ 
pendent improvement, or merely repairs or addi¬ 
tions to, or a remodeling, enlargement, or extension 
of, an existing building, the mechanic’s hen having 
priority in the former cases,®® but not in the lat¬ 
ter,®*^ except in some jurisdictions ®® 

Where buildings on mortgaged premises are de¬ 
stroyed by fire, a mechanic’s hen arising out of the 
erection of new buildings in tlieir place takes prior¬ 
ity over the mortgage,®® even though the mortgage 
permitted the use of insurance money for the erec¬ 
tion of such new buildings;®® but the mortgage 
takes priority over the mechanic’s hen to the extent 


that material salvaged from the old building has 
been used in the erection of the new ®! Where the 
building is only partially destroyed, a hen arising 
out of the repairing thereof is postponed to the pri¬ 
or mortgage ®2 

Mortgage for hwlding purpose Under some 
statutory provisions, the fact that the mortgage was 
for a construction loan does not deprive the me¬ 
chanic’s hen of its priority as to the building®® 
Under other statutes, however, where a loan se¬ 
cured by a mortgage was made for the purpose of 
raising funds for the construction of a building, the 
mortgage has priority over mechanics’ hens as to 
the building as well as to the land, to the extent 
that the money was used for the construction of 
the building,®^ although not to the extent that it 
was diverted and not so used ®® 

(3) Enhanced Value of Property 

Where improvements are made on encumbered prop¬ 
erty, a mechanic’s lien is entitled to priority, under some 
statutes, as to the increased value of the property arising 
from the improvements, while the encumbrance retains 
Its priority to the extent of the value of the property be¬ 
fore the improvements. 


51. Colo —Joralmon v MePhee, 71 
P 419, 81 Colo 26. 

XlefectiTB title to land 
Under a statute giving a mechan¬ 
ic’s Len on a building or stiucture 
to one fumishing- labor or material 
for the erection of the building or 
structure where the person contract¬ 
ing for such erection has a defective 
title to the land, a valid moitgage 
with condition broken does not con¬ 
stitute a defect in title so as to give 
a lien claimant priority o^ er the 
mortgage as respects the buildmg — 
Cooper V Haynes, 177 NE 475, 89 
Ohio App 281 

52. Ark—^^lonticello Bank t. Sweet, 
43 SW 500, 64 .Vrk 502 

SSL Iowa—Spieker v Cass County 
Fair Ass*n, 249 NW 415, 216 Iowa 
424 

Tex —Hammann v H J McMullen & 
Co, 62 SW2d 59, 122 Tex 476— 
Crabb v William Cameron & Co, 
Com App. G3 SW2d 367—R B 
Spenc er & Co v Biggers, Civ App, 
108 SW2d 268 
40 C J p 304 note 77 

Matensls becoming integral part of 
existing Btrncture 
Where materials furnished were 
used to remodel dwelling house, and 
became integral pait of existing 
structure, mechanic’s lien was held 
not to take prefeience over preexist¬ 
ing recorded mortgage —Interstate 


Lumber Co t. Rider, 19 P 2d 644, 93 
Mont 489 

Sizninutlon of xnoi^gagee’s seonxlty 
Statute giving mechanics' liens pri¬ 
ority on buildings over prior record¬ 
ed mortgage covers only structures, 
additions, or repairs severable with¬ 
out diminishing mortgagee’s original 
security—^Bratzel v Stafford, 14 P2d 
454, 140 Or 661, rehearing denied 16 
P2d 991, 140 Or 661. 

64. Colo—^Atkinson v Colorado Ti¬ 
tle & Trust Co, 151 P. 457, 59 
Colo 538 

40 C J p 304 note 78 
Enforcement by sale of entire prop¬ 
erty and apportionment of proceeds 
see infra § 339 

55. Mo.—^Elliott & Barry Engineer¬ 
ing Co V. Baker. 114 SW 71, 134 
Mo App. 95 

66. Aik.—^Momlton Lumber Co v 
Groom, S S W 2d 293, 176 Ark 520 
Mont—Corpus Jtins cited In Dewey 
Lumber Co v McQuizk, 30 P 3d 
■ 475, 477, 96 Mont 394—Corpus 

Jons cited in. Interstate Lumber 
Co. V Rider, 19 P 2d 644, 647, 98 
Mont 489 

40 C.J. p 304 note 80 

57. Mo—Lowry-Miller Lumber Co 
V Dean, 29 SW2d 736, 225 Mo 
App 299 

Mont—Corpus Juris cited in Dewey 
Lumber Co v McQuirk, 30 P 2d 
475, 477, 96 Mont 294—Corpus Jons 
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Cited in Interstate Lumber Co v 
Rider, 19 P 2d 644. 647. 93 Mont 
489 

40 C J p 304 note 81. 

68L Ala—Wimberly v. Mayberry, 10 
So 157, 94 Ala. 240, 14 LRA 305 
40 C J p 304 note 82 

59. Mo—^Lowry-Miller Lumber Co 

V Dean, 29 S W 2d 736, 225 Mo App 
299—Jones Lumber Co v Snyder, 
300 SW 860. 221 Mo App 1227 

Tex —People's Bldg, Loan & Savings 
Ass’n V Clark, Civ.APP, 38 SW 
881 

60. Tex —^People’s Bldg, Loon & 
Savings Ass’n v Clark, supra 

01. Mo —Lowry-Miller Lumber Co 

V Dean. 29 SW2d 736, 225 Mo 
App 299—^Long v. Kissee, 24 SW 
2d 693, 223 Mo App 996 

62. Mo—Schulenburg v Hayden, 48 
S W 472, 146 Mo 688 

40 C J p 804 note 85 

63. Ala—^Baker Sand & Gravel Co 

V Rogers Plumbing & Heating Co, 
154 So 591, 328 Ala. 612, 102 ALR 
346 

84. Iowa —Crawford-Fayram Lum¬ 
ber Co V Mann. 211 NW 225, 203 
Iowa 748 

40 C J p 305 note 87 

65. US —Chauncey v Dyke, Ark., 
119 F 1, 65 CCA 679- 
40 C J p 306 note 88. 
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Under some,®® but not other,®7 statutes, where 
improvements are made on property which is al¬ 
ready encumbered, the mechanic's lien is entitled to 
priority, in certain cases, as to the increased value 
of the property arising from such improvements, 
but the prior encumbrance retams its priority to the 
extent of the value of the property before the work 
or improvement began ®® Conversely, under some 
statutes, the increased value of the property result¬ 
ing from the improvement is the limit of the priori¬ 
ty of a mechanic's hen over a prior encumbrance ®® 
Enhancement is the increase in market value of the 
property by reason of the improvement covered by 
the claim for lien at the time of the making of the 
improvement, and is not affected by the cost of la¬ 
bor or material, the original amount of the claim, 
or the balance due thereon 

Lien for repairs or additions. In some,7i but not 
other,jurisdictions, a mechanic's lien has priority 
over an existing encumbrance to the extent of the 
betterment or increased value accruing from the 
repair, extension, or enlargement of an existing 
building, but the question of increased value has 
been held to arise only when repairs are made to a 
building located on land subject to a prior mort¬ 
gage, and not in a case where an independent build¬ 
ing is erected 


§ 206. —— Effect of Priority; Remedies 
a. In general 
b Proceedings 

a. In General 

The priority of a mechanic’s lien over a mortgage, or 
vice versa, determines the amount and order in which the 
parties should be paid. A party who would otherwise 
be subordinate in right is sometimes entitled to prior 
payment under the doctrine of subrogation 

The priorities of the liens, as between mechanics' 
kens and the hens of mortgages or like encumbranc¬ 
es, determine the amount and order in which the 
parties should be paid; and the particular result m 
any given case depends on all the facts and circum¬ 
stances thereof^® Thus, where a mortgage has 
priority over a mechanic's hen, on a sale of the 
property after foreclosure of the mechanic's hen, 
the mechanic's hen is payable only from such pro¬ 
ceeds as are left after pacing the prior mortgage 
lien,*^® and, if the mortgage is foreclosed and the 
proceeds of the sale do not exceed the amount nec¬ 
essary to satisfy the mortgage, there is nothing 
remaining on which the mechanic's hen can con¬ 
tinue in force '^® However, in a jurisdiction where 
a mechanic's hen has prionty over an existing 
mortgage as to the building, and the mortgage re¬ 
tams its priority as to the land, a foreclosure of the 
mortgage does not affect the rights of the lienor as 


06. Ill —Alexander Lumber Co. v 
Kellerman, 192 NE 913. 858 Ill 
207—Noel State Bank v Blakely 
Real Estate Imp Corporation. 53 
NE2d 621, 821 Ill App 594— 

Mouldmg’-Brownell Corporation v 
E C Delfosse Const Co, 26 N E 2d 
709, 804 Ill App 491—Fair Play De¬ 
velopment Orsranisation v Sar- 
mach, 263 III App 593 

40 C J p 305 note 90 

Priority as to increased value os 
against vendor’s lien see infra S 
208 c 

67. Iowa —Curtis v Broadwell, 24 
NW 265, 66 Iowa 662 

40 CJ p 805 note 91 

66. Ill —Alexander Lumber Co v 
Kellerman. 192 NE 913, 868 HI 
207—Mouldinff-Brownell Corpora¬ 
tion V E C Delfosse Const Co, 
26 NE2d 709, 304 lU App 491— 
Schlogl V Newton, 17 NE2d 990, 
297 Ill App 646—Fair Play De¬ 
velopment Organiration v. Sar- 
mach. 263 Ill App 593. 

40 CJ p 305 note 92 

La—^New Orleans Land Co v 
Southern States Fan-Pan-American 
Ei^osition Co, 79 So 526, 143 La. 
884 

40 C J p 805 note 93. 

Wk m —Moulding-Brownell Corpora¬ 


tion V E C Delfosse Const. Co, 
26 N E 2d 709, 804 111 App 491 

71. Ala—^Lary v Jones, 187 So 714, 
237 Ala 576—^Protective Life Ins 
Co V Holland Furnace Co, 173 So 
379, 234 Ala 38 

40 C J p 806 note 3 

72. Ark —Imboden v. Citizens' Bank, 
206 S W 734, 163 Ark 616 

73. Ala —Central Lumber Co. v 
Jacks, 182 So 721, 222 Ala 476 

74. N J —^Atlantic City Nat Bank v 
Wilson. 164 A 537, 108 NJEa 
213—Riverside Apartment Corpora¬ 
tion V Capitol Const Co, 162 A 
763, 107 NJEq 405. affirmed 158 
A 740. 110 N J Eq 67 

Application of rents and profits 

(1) The holder of a materialman’s 
lien against property on which there 
was a superior deed of trust lien was 
not entitled to insist on application 
of rentals of building to reduction of 
obligation secured by deed of trust, 
smee such holder had no lien on 
rentals in absence of application for 
appointment of a receiver and the 
impounding of current rente—R, B 
Spencer & Co v. Biggers, Tex Civ 
App, 108 SW2d 268 

(2) Where, following a sale of 
premises in a mortgage foreclosure 
suit, a receiver was contmued in pos¬ 
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session of the property during the 
period of redemption, a balance of 
moneys collected by him le payable 
to mechanic's lien claimants as 
against the holder of a trust deed 
whose lien is subordmate to theirs, 
notwithstcuiding the trust deed 
pledges the rents and profits to tho 
payment of the debt secured—Coch¬ 
ran V. Malick, 271 Ill App 476 
Full antount of Judgment 

Where a mortgage given to secure 
money applied to the erection of a 
building was prima facie prior to 
mechanic's lien claims, but one such 
claimant had established the priority 
of his claim by a judgrment In an¬ 
other court, such claimant was held 
entitled to the full amount of his 
judgment in preference to the mort¬ 
gagee and not merely to that pro¬ 
portion of the proceeds which he 
would receive if all Hen claimants 
were entitled to prionty—^Riverside 
Apartment Corporation v Capitol 
Const Co, 162 A 763, 107 NJEq 
405, affirmed 168 A. 740, 110 NJEq 
67 

75. Ey —^Hatfield v Corbin Bldg 
Supply Co, 129 SW2d 1025, 279 
Ky. 80 

76L Mass—Davidson v. Stewart, 86 
N E 779, 200 Mass 893. 
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against the building,and a foreclosure of the hen 
does not affect the rights of the mortgagee as 
against the land 

Where the extent of priority is fixed at a gross 
sum by decree of court, whatever payments are ap¬ 
plied on the gross preference reduce the gross sum 
accordingly^® and to the extent thereof bring the 
junior claim nearer to the point where there will 
be no priority over it A mortgagee has been held 
not entitled to complain of the items to which pay¬ 
ments, made by an owner to a contractor having a 
prior lien, were applied It has been held that a 
valid judgment by a holder of a mechanic’s claim 
for services rendered cannot be affected by any 
such expedient as a subsequent foreclosure of a 
deed of trust on the property,® 2 regardless of wheth¬ 
er such foreclosure is “friendly” or otherwise ®2 

Redemption. The holder of a mechanic’s hen 
may redeem the property from prior encumbranc¬ 
es,®* but cannot compel the holders of prior encum¬ 
brances to redeem as against his lien 

Subrogation In accordance with the general 
principles of subrogation, a mortgagee may be en¬ 
titled to be subrogated to the rights of mechanics’ 


lienholders, as where money advanced or paid b> 
him was used to satisfy the prior mechanics’ liens,®® 
or he purchased the title, acquired by claimant, of a 
mechanic’s lien,®"^ or by agreement an inferior me¬ 
chanic’s lien was awarded priority over the mort¬ 
gage ®® A mortgagee, otherwise subordinate to a 
mechanic’s lien claimant, may, under the doctrine of 
subrogation, be entitled to priority over the me¬ 
chanic’s lien to the extent that the moneys loaned 
by him were applied to the pajonent of a mort¬ 
gage®® and tax hens®® which had priority over the 
mechanic’s lien 

b. Proceedings 

Determination of priority between a mechanic’a lien 
and a mortgage may be had in an equity suit brought 
expressly for such purpose, and the proceedings in such 
a suit are governed by the usual rules applicable in other 
equity suits. 

Determination of priority between a mechanic’s 
lien and a mortgage or like encumbrance may be 
had in a suit brought to enforce the hen, as dis¬ 
cussed infra § 325, or in an equitable suit brought 
expressly for the purpose of obtaining such deter¬ 
mination ®i The question as to the priority of a 
materialman's hen over a deed of trust is, under 


77- Ala.—^Vesuvius Lumber Co v 
Alabama Fidelity Mortg & Bond 
Co, 82 So 107, 203 Ala 93 
Whole value of improvements 
Where several companies supply¬ 
ing labor and materials In the erec¬ 
tion of improvements on land have 
been awarded, by court order, co¬ 
ordinate mechanics' liens inferior to 
a first and second mortgage as to the 
\alue of the land, but superior to 
such mortgages as to the value of 
the impro\ements erected thereon, 
each company was held entitled to 
be preferred over such mortgagees, 
not only to the value of the improve¬ 
ments erected by any one of the re¬ 
spective companies, but to the whole 
value of such improvements, even 
though other parties furnishing labor 
and materials had waived their liens 
—Mitchell V. Robinovitz. 272 IllApp 
414 

7a Ala —^Vesuvius Lumber Co v 
Alabama Fidelity Mortg & Bond 
Co. 82 So 107, 203 Ala 93 

7a Cal—Fuller v. McClure, 286 P 
731, 196 Cal 1 
40 C J. p 806 note 17 

90 . Cal—^Ehller v. McClure, supra 

81. Wash—Powell v Nolan, 67 P 
712, 27 Wash. 318, reheard 68 P. 
389, 27 Wash 818 
40 C J p 306 note 19 

8a Cal—Colver v. W. B. Scarbor¬ 
ough Co, 288 P. 1096, 73 Cal App 
42L 


83. Cal—Colver v W B Scarbor¬ 
ough Co, supra 

84. Conn—Card v Quinebaug Bank, 
23 Conn 358 

85. Conn—Card v Qumebaug Bank, 
supra. 

Redemption by mortgagees from me¬ 
chanic's lien foreclosure sale gen¬ 
erally see infra § 347 

851 Ohio—Geer v Tuggle, 22 Ohio 
NP,NS, 129 

S D —^Peter Mintener Lumber Co v 
Janisch, 181 NW 914, 44 S D 42 
Pmuduleut mechaauc's lien 
Person paying consideration for 
sale and taking deed of trust was 
held not subrogated to fraudulent 
mechanic's lien given by purchaser 
—Harveson v Youngblood, Tex Com 
App , 38 S W 2d 781 

87. Ala—Jackson v Farley, 103 So 
882, 212 Ala 594 

88 . Wash—^Potvin v Denny Hotel 
Co. 38 P 1002, 9 Wash 316 

89. N J —Jackson Trust Co v Oil- 
kinson, 147 A. 113, 106 N J Eq 116 

SQL N J —Jackson Trust Co. v. Oll- 
kinson, supra. 

SI. Fla—^Kurz v. Pappas, 146 So 
100, 107 Fla 861, motion granted 
147 So 271, 107 Fla 861, and fol¬ 
lowed in Mediterranean Corpora¬ 
tion V Pappas, 146 So 106, 107 Fla 
876, motion granted 147 So 270, 
107 Fla 876—Corpus Juris cited in 
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Sandquist & Snow v Kellogg, 136 
So 235, 237, 101 Fla 579 
40 C J p 805 note 7 
Failure to join mortgagee In suit to 
enforce lien 

(1) Where, in suit at law or in 
equity to enforce a materialman's 
lien for erection of building, prior 
mortgagee of land on which build¬ 
ing IS located IS not made a party, 
materialman may maintain further 
suit in equity against mortgagee to 
adjudicate prioiities—Lary v Jones. 
187 So 714, 287 Ala 675 

(3) Failure to proceed against sub¬ 
sequent mortgagee within statutory 
limitation for enforcing mechanic's 
lien by making him a party defend¬ 
ant in the suit to foreclose the me¬ 
chanic's lien does not preclude hen 
claimant from subsequently having 
priority of mechanic’s lien over mort¬ 
gage determined —^Kurz v Pappas, 
146 So 100, 107 Fla 861, motion 
granted 147 So 271, 107 Fla 861, and 
followed in Mediterranean Corpora¬ 
tion V Pappas, 146 So 106, 107 Fla 
876, motion granted 147 So 270, 107 
Fla 876 

OuestLon. for Jury 

In action for declaration of mate¬ 
rialman's lien prior to lien of trust 
deed on building lot, evidence was 
held sufficient to take to jury ques¬ 
tions whether plaintiff and such trus¬ 
tees entered mto entire, indivisible 
contract for such materials and 
whether lumber furnished by plaintiff 
before registration of trust deed con- 
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some statutes, determinable as a matter in equity, 
even in a case which is itself at law to enforce the 
lien 

Pleadings and evidence. In a suit brought ex¬ 
pressly for the purpose of obtaining a determination 
of priority between a mechanic’s lien and a mort¬ 
gage or like encumbrance, the bill or petition must 
allege such facts as show priority under the rules 
obtaining in the particular jurisdiction The gen¬ 
eral rules of evidence applicable in other civil ac¬ 
tions have been applied in actions involving priori¬ 
ties as between mechanics’ liens and mortgages or 
like encumbrances A claim by a mortgagee that 
the money advanced under his mortgage was used 
in the erection of a building has been held required 
to be established by clear, certain, and convincing 
evidence 

Relief In an equitable action for the adjudica¬ 
tion and determination of hens and interests affect¬ 
ing the property, the relief granted must be in ac¬ 
cord with the statutes and the issues and findings 
in the case 


§ 207 

§ 207. Between Mechanics’ Lien and Other 
Lien or Encumbrance 

Priority of time generally determines priority of 
right as between mechanic’s liens and other liens or en¬ 
cumbrances, except to the extent that a party may have 
waived or subordinated his lien. Under some statutes, a 
mechanic’s lien has priority as to the improvement out of 
which his lien arose, whereas previously existing liens 
have priority as to the land. 

The priority of a mechanic’s lien with respect 
to other hens or encumbrances, in so far as the 
matter is regulated by statute, depends on the terms 
of the particular statute and, where such a 
statute is highly remedial in character, and intend¬ 
ed to prevent the injustice made possible under 
preceding statutes, it is to be construed so as to give 
the words used the most extensive meaning of 
which they are reasonably susceptible ^8 Some 
statutes relating to the preference to be given me¬ 
chanics’ hens where other hens are involved have 
been held to have no application to a case in which 
the improvements are made by the owner.®® 

Ordinarily, a mechanic’s hen is entitled to priority 
over subsequent hens or encumbrances^ attaching 
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Btituted material used in building 
church on such lot within contract 
—Sides v Tidwell, 5 S E 2d 316, 216 
NC 480 

92 . Mo—^Miners Lumber Co v Mil¬ 
ler, App , 117 S W 2d 711 

93. Fla —Corpus Jtirls quoted In 
Sandquist & Snow v Kellogg, 133 
So 66, 69, 101 Fla 668, reheard 
136 So 236, 101 Fla 579 

Ga—Guaranty Inv & Loan Co v 
Athens Engineering Co, llO SE 
873, 162 Ga 596 

Fzionty of enoumbranoe over adjudi- 
oated mecliaaic’B Uen 
Subsequent encumbrancer desiring 
to assert that his own encumbrance 
should be given priority over adjudi¬ 
cated mechanic's lien which, because 
of adjudication against owner, is 
pnma facie of certain amount and 
supenor dignity must allege and 
prove facts tending to support con¬ 
tention— Kuxe V Pappas, 146 So 
100, 107 Fla 861, motion granted 147 
So 271, 107 Fla 861, and followed In 
Mediterranean Corporation v Pap¬ 
pas, 146 So 106, 107 Fla 876, mo¬ 
tion granted 147 So 270, 107 Fla 876 
Allegations lield sulliclent 
Ala—Lary v. Jones, 187 So 714, 237 
Ala 676 

9A Evidence held Inraffloient 
Cal—Brush v E R Bohan & Co, 
283 P 126, 102 CaUApp 457 
Mo —Joplin Cement Co v Greene 
County Bldg & Loan Ass’n, 34 S 
W2d 529, 224 MoApp 1064 
N J —Fischgrund v Eriksen Real Es¬ 
tate Co, 147 A 811, 106 NJEq 
345 


95. N J —Fischgrund v. Enksen 

Real Estate Co, supra 

96. Scope of relief 

Chancellor in equitable action for 
adjudication and determination of 
liens was warranted in determining 
amount of priority of various Hens, 
including amount remaining unpaid 
of debts secured by deeds of trust, 
but was without authority to order 
house and lots sold together and pro¬ 
ceeds divided proportionately—Gold 
Lumber Co v Baher, 86 SW2d 130, 
226 Mo APP. 849 

97. Eaborers durtingnadied from 
subcoxKtxactom 

Persons agreeing with original 
contractor to furnish material and 
construct designated part of struc¬ 
ture are subcontractors, and not “la¬ 
borers” within lien law giving la¬ 
borers' liens precedence over all other 
liens—Moiley v McCaakey. 270 P 
1107, 184 Okl 50, followed in 272 P. 
860, 134 Okl 54 

loen of aa Msesamant may be su¬ 
perior to a prior mechanic's Hen — 
Appeal of Pittsburg, 70 Pa 142—^Pen- 
nodk v Hoover, 5 Rawle, Pa, 291 
Statutory lien of cotenant 

The lien recognized by statute pro¬ 
viding that tenant m common re¬ 
ceiving more than his share of rents 
and profits is liable therefor as agent 
or bailee of cotenant has been held 
superior to materialmen's liens 
placed by tenant in possession —Bank 
of Tupelo v Collier, 14 SE3d 69, 
191 Ga 862—^New Winder Lumber Co 
i V Guest, 187 S E 63, 182 Ga 869. 
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Compensation of one tempocanly 
taking over property 
Claim for compensation of one 
taking over property to erect im¬ 
provements and return property to 
owner, and of his attorney, was held 
not entitled to priority accorded liens 
for labor and materials—^Amstein 
Realty Co v. Williams, 40 S W 2d 
1007, 163 Tenn 69 
Private eontraotuBl rights 
A statute dealing with the priority 
of mechanics' liens with respect to 
existing encumbrances has been held 
not to pertam to police power, or to 
public right or interest, but to deal 
solely with private rights arising out 
of voluntary contracts —Crawford- 
Fayram Lumber Co v Mann, 211 K. 
W 225, 203 Iowa 748 

9flL Pa—Toll V Beokerman, 148 A. 
904, 299 Pa. 1. 

9^ Iowa —Consumei s' Independent 
Lumber Co v Rozema, 237 NW. 
438, 212 Iowa 696 

L Fla—Moon v Wilson, 130 So 25, 
100 Fla 791 

Idaho—^White v Constitution Mm & 
Mill Co, 65 P 2d 152. 56 Idaho 408 
Ky—^Weil V B E Buflaloe & Co, 
65 SW2d 704, 251 Ky 673 
Md—^Wilhelm v Roe, 149 A. 488, 158 
Md 616 

Wash—Thompson v O’Leary, 80 P 
2d 651, 176 Wash 606, opinion cor¬ 
rected on other grounds and re¬ 
hearing denied 83 P 2d 90, 176 
Wash 606 

40 CJ p 285 note 56—41 CJ p 559 
note 63 
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to the property after the commencement of the 
building^ or of the work or furnishing of materials 
out of which the lien arises,3 or after the making 
of tlie contract for the work ^ On the other hand, 
as a general rule, a mechanic’s lien is subordinate 
to other hens or encumbrances on the property ex¬ 
isting at the time the hen attaches,3 on tlie making 
of the contract,® the commencement of the build¬ 
ing,*^ or of the performance of the labor or the 
furnishing of the materials,® or the filing of the no¬ 
tice of hen 3 

Under some,i® but not other,ii statutes the rule 


making a mechame’s Hen subordinate to prior hens 
IS subject to the qualification that the mechanic’s 
hen claimant must have had actual or constructive 
notice of the prior hens. The mere fact that one 
holding a superior hen on the property benefits by 
improvements placed thereon does not entitle a ma¬ 
terialman to priority where the materialman failed 
to exercise due diligence 'by ascertaining the own¬ 
ership and condition of the title The superiority 
granted to certain hens over the hens of mechanics 
and materialmen has been held, under some statutes, 
to relate solely to contractual hens, and not statu- 


Piiority between mechanic’s lien and: 
Conveyance see infra I 243 
Power see Dower 9 37 
Homestead claim see Homesteads 9 
97 a. 

Landlord's lien see Landlord and 
Tenant 99 615, 636 
WidoTi’s allowance see Executors 
and Administrators 9 338 a. 

Xden of surety under fidelity bond 
Where bank employee used part of 
bank's money which he converted in 
construction of buildmcTi lien of sure¬ 
ty which paid to bank money con¬ 
verted, on employee's fidelity bond, 
was held inferior to mechanics* liens 
on such buildini:—^Metropolitan Cas¬ 
ualty Ins Co of New York v S J 
Peabody Lumber Co, 192 NE 323, 
99 IndApp 307 

Fund d.ue to contractor from owner 

(1) Mechanic's lien on fund due by 
owner to contractor takes precedence 
over other hens which accrued on un¬ 
paid fund subsequent to beginnmgr of 
structure —Standard Sanitary aifg 
Co v. Aird, 129 So 285, 221 Ala 620 
—^Le Grand v Hubbard, 112 So 826, 
216 Ala 164. 

(2) T\'here laborers and material¬ 
men filed timely stop notices and in¬ 
stituted suits against owner before 
contractor retained attorney, rights 
of laborers and matez lalmen to 
amount due from owner to contrac-! 
tor were held superior to contrac-l 
tor’s attorney’s lien, and such su¬ 
perior Tights extended to sums rep¬ 
resenting extra work —MacDonnell 
V Vitille, 163 A. 738. Ill N J Eq 502 
2m Ala—^Polakow v Rumsey, 6 So 

2d 477, 242 Ala 365—Grimsley v 
First Ave Coal & Lumber Co, 115 
So 90. 127 Ala. 159—Le Grand v 
Hubbard. 112 So 826. 216 Ala 164 
Fla—^Booker & Co v Leon H Wat¬ 
son, Inc, 123 So 837, 96 Fla 671— 
People's Bank of Jacksonville v 
Virginia Bridge & Iron Co, 118 So 
680, 94 Fla 474, followed in At¬ 
lanta & Lowry Nat Bank v Bick- 
nell-RiCe Residential Builders, 126 
So 493, 09 Fla 109 

Or.—Schram v Manary, 260 P 214, 
128 Or 351, mnd'fied on other 
grounds 262 F 2S3. 123 Or 354 


Tex—Sprowls v Youngblood, Civ 
App, 23 S W 2d S70, reversed on 
other grounds Harieson v Young¬ 
blood, Com App, 38 S W 2d 781 
40 C J p 285 note 57 
Word ''attached," m a statute giv¬ 
ing a mechanic's lieu priority over 
any lien or other encumbrance which 
may have "attached" subsequent to 
the time when the building, improve¬ 
ment, or structure was commenced, 
has been held to have no relation to 
the recordation of the instrument 
creating the lien or encumbrance — 
Sun Lumber Co v Bradfield. 10 P 2d 
183, 122 Cal App 391, followed in 10 
P2dlS5, 122 Cal App 783 
Coxurtmctioa as notice 

(1) Const! uction of new house is 
notice to subsequent lienholders with¬ 
in statutory peiiod that material¬ 
man’s lien may exist theieon—^Wood 
Lumber Co v Greathouse, 161 So 
236, 230 Ala 362 

(2) Persons taking liens on prop¬ 
erty under construction or on which 
improvements are being made have 
duty of inquizing respecting mechan¬ 
ics' or materialmen’s liens, and, 
knowing that work is going on, they 
are charged with constructive if not 
actual notice of liens —Continental 
Supply Co V White, 12 P 2d 569, 92 
Mont 264 

& Del—C L Pierce & Co v Se¬ 
curity Trust Co , 175 A 770, 6 W W 
Harr 348 

Ky —^Weil V B E Bulfaloe 4k Co, 65 
SW2d 704, 251 Ky. 673 
Utah—U S Building & Loem Ass'n 
V Midvale Home Fmance Corpora¬ 
tion, 44 P2d 1090, 86 Utah 506, re¬ 
hearing denied 46 P 2d 672, 86 Utah 
522 

40 CJ p 285 note 68. 

^ Tex —^Investors’ Syndicate v 

Dallas Plumbing Co, Civ App, 61 
S W2d 1039 

By filing of vexifled accouLt, mate- 
rialmaji’s lien related back to date of 
contract, and had precedence over 
subsequently created liens secuiing 
builders notes—Investors’ Ssmdicate 
V Dallas Plumbing Co, supra. 
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5. US—Stowers v Wheat, CCA 
Fla, 78 F 2d 26 

Ala—Grimsley v First Ave Coal 4k 
Lumber Co, 115 So 90, 217 Ala 
159 

Idaho —^Finlayson v Waller, 134 P 2d 
1069, 64 Idaho 618 
40 C J p 285 note 69, p 289 note 19 
Time lien attaches see supra 99 177- 
182 

Machamo’fl lienor is not "sabse- 
qnent pnichaser for valne^" within 
recording act and must at his peril 
take notice of encumbrances —^ICnapp 
V Baldwin, 238 NW 542, 213 Iowa 
21 

Lease as enoiuabranoe 
Five-year lease giving lessee op¬ 
tion to purchase, and containing re¬ 
striction on adjoining land, consti¬ 
tuted valid encumbiance within stat¬ 
ute. taking precedence over mechan¬ 
ics' hens for services rendered sub¬ 
sequent to date when lea^e was re¬ 
corded—Storrs V Pannone, 165 A 
234, 113 Conn 328 

6 . Miss—Otley v Haviland, 36 Miss 
19 

7. Md —McKim v Mason, 3 Md Ch 
186 

40 C J p 285 note 61 

8 . Del —C L Pierce 4k Co v. Secur¬ 
ity Trust Co. 176 A 770, 6 WW 
Harr 348 

Fla—^People's Bank v. Arbuckle, 90 
So 458. 82 Fia 479 
Ky —Staton Springs Park Co, v 
Keesee, 289 SW 292, 217 Ky 329 
Okl —Shefts Supply v Brady, 41 P 2d 
820. 170 Okl 690—Morley v Mc- 
Caskey. 270 P. 1107, 134 Okl 60. 
followed in 272 P 850, 134 Okl 64 
Tex—^Blumberg v Louis Henne Co, 
Civ App, 6 SW2d 1015, error re¬ 
fused 

9- NY—Payne v. Wilson, 74 N.Y 
848 

IQi Colo—^Tntch v Norton, 16 P. 
680, 10 Colo 887 

11 . N.Y—^Payne v Wilson, 74 NT 
348 

12- S D—Walrath 4k Sherwood Lum¬ 
ber Co V Ferris, 247 NW. 405, 61 
SD 190. 
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§ 208 


tory liens 

Extent of pnotity Under some statutes, and the 
construction placed thereon, a prior lien has prefer¬ 
ence over a mechanic’s lien as to the land,i^ but 
the mechanic’s hen has preference as to the im¬ 
provement,^5 at least in the case of the erection of 
a new building However, a materialman has no 
light to a lien on a building si'perior to prior hens 
on the land except as given him by statute,!*^ and 
under some statutes the precedence of a material- 
man’s hen on the improvements does not extend 
to an improvement, alteration, repair, or reconstruc¬ 
tion of a building standing when the encumbrance 
was created ,1® or at least in the case of insepaiable 
repairs or improvements, a mechanic’s and material- 
man’s hen IS subordinate to anterior liens or en¬ 
cumbrances on the property in the condition in 
which it was before such repairs or improvements 
were made,i® and is superior to such liens or en¬ 
cumbrances to the extent only that the added re¬ 
pairs or improvements enhanced its market value 20 

Loss of priority; waiver or subordination A 
mechanic’s hen claimant may lose the priority which 


he would otherwise have over other hens or encum¬ 
brances by failing to perfect his own hen,21 or by 
waiving or subordinating his hen to that of subse¬ 
quent lienors 22 Mechanics or materialmen who 
subordinate or waive the priority of their hens to 
the hen of a mortgage have been held thereby to 
subordinate their hens to other hens having priority 
over the mortgage,23 but such subordination or 
waiver does not advance hens which are subordi¬ 
nate to the mortgage 24 

§ 208. - Lien for Purchase Price 

a. In general 

b. Loss of priority, waiver or estoppel 
c Extent of priority 

a. In General 

A vendor’s lien is genarally superior to a mechanic's 
lien for improvements made on the property by the ven¬ 
dee, unless the vendor required the making of the im¬ 
provement. 

A lien for the purchase price of real property 
ordinarily is superior to a mechanic’s hen for im¬ 
provements made on the propeity by the vendee,25 


13 . U a —Esryptian Supply Co v 
Boyd, C C A.Ky, 117 F 2d 608 

Ky~>Hodgea v. Quire, 174 SW2d 9, 
205 Ky 78 

14. Ala —^Becker Roofing Co v 
Jones, 144 So 865, 225 Ala 638 

Tex—Hubbell v Texas Southern R 
Co, 126 SW 313, 69 TezCivApp 
185 

19. Ala —Becker Roofing Co v 
Jones, 144 So. 866, 226 Ala. 638 
Or—Schram v Manary, 260 P 214. 
123 Or 364, modified on other 
giounds 262 P 263, 123 Or 364 
40 C J p 286 note 67 
Priority as to building or improve¬ 
ment of mechanic's lien over 
prior 

Mortgage see supra S 206 c 
Vendor’s lien see infra 9 208 c 

16. Mo—Jones Lumber Co v Sny¬ 
der, 800 S W 850, 221 Mo App 1227 
"Entile Btruotare” 

(1) The phrase “for any entire 
structure," as used In a statute 
giving a lien for work done and ma¬ 
terial furnished “for any entire stzuc- 
ture" priority over any prior lien or 
encumbrance on the land has been 
held not used to designate a com¬ 
pleted from an Incompleted building, 
but to distmguish new structures, not 
before existing, from betterments, re¬ 
pairs, Improvements, and the like on 
previously constructed or existing 
improvements 

IT S —In re Ben Boldt, Jr, Floral Co., 
CCAColo, 87 F2a 499 
Colo—^Atkinson v Colorado Title & 
Trust Co, 151 P. 467, 69 Colo 628 


(2) Boiler and heating plant in¬ 
stalled in greenhouse were held not 
“entire structure" within statute — 
In re Ben Boldt, Jr, Floral Co, su¬ 
pra 

17. Ark—^Moi niton Lumber Co v 
Groom, 8 S W 2d 293, 176 Ark 520 

18. Mo—Jones Lumber Co v Sny¬ 
der, 300 S W 860, 221 Mo App 1227 

19. Ala —Becker Roofing Co v 

Jones, 144 So 865, 325 Ala 638 

40 C J p 286 note 6S 
ao. Ala —Becker Roofing Co. v 

Jones, supra 

21. Ky —Higgins Lumber Co v 

Cunningham, 288 SW 834, 216 Ky 
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Several bnildlngs 

Where separate contracts have been 
entered into between the owner and 
the mateiialman for the construction 
of two or more buildings, the mate¬ 
rialman may proceed in such a man¬ 
ner that he cannot establish and 
maintam a claim for lien against ei¬ 
ther or both of the buildings as 
against a subsequent lien ci editor — 
Biscavne Tiust Co v Wolpert Realty 
& Improvement Co, 130 So 611, 100 
Fla 1070 

22 . Minn —^Minneapolis Builders’ 
Supply Co V Calhoun Beach Club 
Holding Co, 244 N W 63, 186 Minn 
635 

23. Ala.—Schwab v Estes Lumber 
Co, 143 So 829, 226 Ala 462 

Minn—^Minneapolis Builders’ Supply 
Co. V Calhoun Beach Club Holding 
Co, 244 NW 63, 186 Minn 636 
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2^ Ala—Schwab v Estes Lumber 
Co, 143 So 829, 225 Ala 452 

29. Colo —Baughman v Foster 

Lumber Co, 118 P 2d 428, 108 Colo 

37 

Fla—Dunan Lumber Co v- Florida 
Travertine Corporation, 162 So 873, 
120 Fla 281 

Iowa—^Knapp v. Baldwin, 238 NW 
542, 213 Iowa 24—^Ilten & Taege v 
Pfister. 211 NW 407, 202 Iowa 838 
Ky —T W Spinks Co v Pachoud 
Bros, 92 SW2d 60, 263 Ky 119— 
Penney v Kentucky Utilities Co, 
87 SW2d 6, 238 Ky 167—Goodin 
& Barney Coal Co v. Southern Elk- 
hom Coal Co, 294 SW 792, 219 
Ky 827 

Mo —Corpus Juris cited in Schroeter 
Bros Hardware Co v Croatian 
“Sokol’’ Gymnastic Ass'n, 68 SW 
2d 996, 1002, 332 Mo 440 
Neb—L P Larson Real Propeity 
Co V. Norns-Lyddon Pioduce Co, 
265 NW 60, 127 Neb 357—West v 
Reeves. 78 NW 986, 58 Neb 472 
Ohio —Ohio Sav Ass’n v Bell, 158 
N E 548, 25 Ohio App 84 
SD—Big Sioux Lumber Co v Mil¬ 
ler. 284 NW 31, 57 SD 606 
Tenn—Prichard Bios v Causey, 12 
S W 2d 711, 168 Tenn 63 
Tex—Guggenheim v Dallas Plumb¬ 
ing Co, Com App, 69 S W 2d 106— 
Hcoweson v Youngblood. Com App , 

38 SW2d 781—^Panhandle Const 
Co V Gilliam, Civ App, 84 SW2d 
681, error dismissed—R B Spen¬ 
cer & Co V May, Civ App, 78 S W 
2d 665, error refused—McQuerry v 
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unless the vendor required or authorized the mak¬ 
ing of the improvement,26 or, under some statutes, 
unless the improvements were made for the vendee 
with the written consent of the vendor ,27 and mere 
knowledge on the part of the vendor that the vendee 
is making or is about to make improvements on the 
premises is not sufficient to give the lien of laborers 
or materialmen priority over the vendor's hen 28 
On the other hand, it has been held that, where 
property is sold after commencement of the fur¬ 
nishing of materials and labor, and hens for ma¬ 
terial and labor are recorded within the time pre¬ 
scribed by law, the privileges resulting are superior 
in rank to the vendor's hen resulting from the sale 
of the property within the period allowed for the 
recordation of such hens 2® 

Personal property ^^^lere a contract for the 
sale of personal property reserves title in the seller 


until the purchase price is paid, the right, lien, or 
equity of the seller is superior to a mechanic's hen 
subsequently filed,20 provided the contract is filed 
or recorded, as required by statute,2i prior to a 
change of the status of the property from chattels 
to real property 22 

b. Loss of Fnonty; Waiver or Estoppel 

A vendor may by waiver, estoppel, or failure to take 
proper steps preclude himself from claiming priority over 
a mechanic's lien 

A vendor may waive his lien in favor of a me¬ 
chanic's hen,23 or, by his acts or conduct, estop him¬ 
self from asserting it 2^ The effect of a written 
waiver whereby a vendor subordinates his hen to 
subsequent encumbrances must be tested by the lan< 
g^age used ,25 and, where the vendor has prescribed 
in precise terms the kind of a hen which should be 
prior to his vendor's hen, a subsequent mechanic's 


Glenn, CivApp. l SW2d 339, er¬ 
ror dismissed 
40 C J p 287 note 94. 

prior vendor’s lien ... is 
superior to a subseauent mechanic's 
lien, unless the mechanic's lien is 
given priority or equality by stat¬ 
ute "—Hammann v. II. J McMullen 
& Co. 62 SW2d 59, 61, 122 Tez 476 

Method of creatuig vendor's lien 

(1) It is generally held that a ven¬ 
dor's lien 18 superior to that of a 
mechanic whether the vendor exe¬ 
cutes a bond for title, or a deed le- 
taining a lien on its face, or executes 
a loint instrument with hia vendee, 
by which he conveys title to the 
vendee and the latter, m turn, con¬ 
veys the property by mortgage or 
deed of trust to secure the purchase 
money, or where, contemporaneous 
with the delivery of the deed, the 
vendee delivers a deed of trust or 
mortgage to secure the unpaid pur¬ 
chase money—^Prichard Bros v 
Causey, 12 S W.2d 711, 168 Tenn 63 

(2) Where land was conveyed un¬ 
der contract granting permission to 
purchaser to erect a building there¬ 
on. which should be security for pur¬ 
chase price, and price was not paid, 
vendor did not continually remain 
the real owner of the land so as to 
be unable to possess a \endor'8 lien 
superior to mechanics* liens which 
attached by reason of the erection of 
the building—P C Krotter Co v 
Harhaugh, 280 NW 211. 66 S D 178 

Vendor as “bona fide prior enonmp. 
brancer” 

Vendor, retaining title for secur¬ 
ity, is "bona fide prior encumbranc¬ 
er" within statute giving such en¬ 
cumbrancer priority o\er mechanics' 
lien—^Big Sioux Lumber Co v Mil¬ 
ler, 234 NW. 31, 67 SO 606 


Xuprovement as utegml part of 
bmldlng 

Plaintiff was held not entitled to 
enforce a mechanic's lien for mate¬ 
rial furnished in improvement of 
building, as against holder of ven¬ 
dor's lien, where improvement be¬ 
came an integral part of the building, 
and could not be removed without 
damage to the realty—Joyce Lum¬ 
ber Co V Wick, 206 NW 476. 200 
Iowa 796 

Whore title reverts to vendor, liens 
for work in construction of impiove- 
ments, other than of materialman in 
whose favor vendor has waived lien, 
are postponed in favor of executory 
vendor—Okmulgee Plumbing Co v 
Comstock, 257 P 820, 125 Okl 245 

2S. Ark—^People's Building & Loan 
Ass’n V. Leslie Lumber Co, 38 S 
W2d 769, 188 Ark 800 
Iowa—Joyce Lumber Co v Mar¬ 
shalltown Const League, 283 NW 
912, 226 Iowa 274 

Neb —L P Larson Real Property 
Co V Noms-Lyddon Produce Co, 
266 N W 50, 127 Neb 857—West v 
Reeves, 73 NW 935, 53 Neb 472 
Tex—Gugenheim v Dallas Plumbing 
Co, CivApp, 42 SW2d 268, re¬ 
versed on other grounds Guggen¬ 
heim V Dallas Plumbing Co, Com 
App, 59 SW2d 105 
40 C J p 287 note 95 
Vendor's interest as subject to lien 
under contract of sale providing 
for improvements see supra 9 194 
Withdrawal of consent 
Vendor’s purchase-money lien was 
held superior to hen for material, 
notwithstanding vendor had consent¬ 
ed to acquisition of material for erec¬ 
tion of improvements, where vendor 
withdrew such consent before mate¬ 
rial was furnished and agreed to in¬ 
demnify materialman on certain con¬ 
ditions with which materialman did 
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not comply —^T. W Spinks Co v. 
Pachoud Bros, 92 S W 2d 50, 263 Ky 
119 

Penussioa only 

Under a statute In effect giving 
priority to the mechanic's lienor only 
where the contract of sale requires 
the purchaser to improve the land, a 
vendor’s lien is not suboidinate to a 
lien for materials used in the erec¬ 
tion of a building where the purchas 
er was merely given permission but 
was not required, to erect the build¬ 
ing—P C Krotter Co v Harbaugh, 
280 N W 211, 66 SD 178 

27. Ky—^Penney v Kentucky Utili¬ 
ties Co. 87 SW2d 5, 238 Ky 167 

28. Iowa —^Knapp v Baldwin, 238 
NW 542, 213 Iowa 24 

Tex—McQuerry v Glenn, CivApp. 
1 S W 2d 339, error dismissed 

29. La —Stef Lumber Co v Mat- 
Ungly, 123 So 893, 168 La 645 

30. Mich —Presque Isle Sash & 
Door Co v Reichel, 146 NW 281, 
179 Mich 466 

31. Mo —Landreth Mach. Co v 

Roney. 171 SW 681. 186 Mo App 
174 

82. US —^In re Superior Drop Forge 
& Mfg Co , D C Ohio, 208 F 813 

Kan—St Marys Mach Co v lola 
Mill & Elevator Co, 156 P 1077. 
97 Kan 464 

83. Okl —^Braden Co v. Robinson, 48 
P2d 437, 171 Okl 278—Okmulgee 
Plumbing Co v Comstock, 267 P 
820, 125 Okl 246 

40 C J p 287 note 96 

34. Cal—^Avery v Clark, 26 P. 919, 
87 Cal 619, 22 Am S R 272 

40 CJ p 287 note 97 

35. Ark—Harimgton v. Rieff, 281 
SW. 8, 170 Ark 755 
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hen which is not of the character, form, or sub¬ 
stance prescribed in the waiver will not obtain pri¬ 
ority Failure of a materialman to give a statu¬ 
tory notice to the holder of the vendor’s hen may 
deprive the materialman’s lien of pnonty over the 
hen of the vendor 

Failure to record deed or vendor's hen It has 
been held that a materialman dealing with a vendee 
IS charged with notice of a vendor’s lien reserved 
in the deed, notwithstanding the deed was not re¬ 
corded 38 However, the failure to record a vendor’s 
lien has been held to render it subordinate to a me¬ 
chanic’s lien,89 and a mechanic's hen is entitled to 
priority where the work or labor is begun or the 
material furnished prior to the recording of the 
vendor’s lien.^® 

Improper fihng of inechanic's hen. A lien claim¬ 
ant, by filing his claim against one who is not the 
record owner, cannot prejudice the rights of a ven¬ 
dor who relies on the faith of clear public records 
and properly records his vendor’s lien against the 
record owner.* ^ 

c. Extent of Priority 

Under soma atatutes a vendor’s lien has priority only 


as to the land and improvements thereon at the time 
of the inception of the mechanic’s lien, the mechanic’s 
lien having priority as to the new improvement. 

Under some statutes a vendor’s lien has priority 
only as to the land and improvements thereon at the 
time of the inception of the mechanic's hen,*2 the 
mechanic’s hen having priority as to the new im¬ 
provement.*® Under other statutes, the vendor's 
lien has priority not only as to the land,** but also 
as to the building erected thereon,*® and a me¬ 
chanic’s hen has no priority in respect of the en¬ 
hanced value of the property arising from the erec¬ 
tion of the bmldmg.*8 

Homesteads. It has been held that a vendor’s 
lien on a homestead is superior to a subsequent me¬ 
chanic’s lien on the homestead, at least where the 
improvements placed on the property are not re¬ 
movable without injury to the property ;*7 but, 
where a separate and distinct building was erected 
on property constituting a homestead, and the build¬ 
ing was removable without injury to the remainder 
of the property, and the mechanic’s lienor complied 
with constitutional and statutory provisions relat¬ 
ing to the creation of a materialman’s hen for im¬ 
provements, the mechanic’s hen was held superior, 


as. Ark—Harrinsrton v. Rieff, supra 
Waiver m favor of snoitgags only 
Where the vendor waived hia lien 
in favor of a first mortgage, it was 
held that such waiver did not extend 
to a subsequent mechanic's lien, not¬ 
withstanding the amount of the mort¬ 
gage loan was for less than the sum 
to which the vendor had agreed to 
subordinate —Harrington v Riefl, 
supra 

37. Or—^Edmiston v Kiersted, 12 P. 
2d 299. 140 Or 299 

38. Tex —C D Shamburger Lum¬ 
ber Co v Holbert, CivApp, 34 S 
W2d 614 

39. Or.—Randolph v Christensen, 
265 P. 797, 124 Or 661 

-4a La —Conservative Homestead 
Ass'n V Boyle, 136 So 663, 172 La. 
878—Hortman-Salmen Co v White, 
123 So 709, 168 La 1049 

41. La—Jackson Homestead Ass’n 
V Zimmer, 134 So 126, 16 LaApp 
647 

42. La—^Union Homestead Ass'n v 
Montegut, 122 So 68, 168 La 369 

40 C J. p 288 note 98 

43. Ark—Judd v Riefl, 296 SW 
370. 174 Ark 363 

La—^Union Homestead Ass’n v 
Montegut, 122 So 68, 168 La 369 
Okl—^Braden Co. v Robinson, 43 P 
2d 437, 171 Okl 278—Braden Co v 
Lancaster Lumber Co. 38 P 2d 675. 
170 Okl 80, 102 A L R 230. 

40 C.J. p 288 note 99. 


Priority of mechanics' liens, as to 
improvements alone, over existing 
mortgages see supra § 205 c 
Liberal constraotioii of statute 
A statute giving priority to labor¬ 
ers and materialmen with respect to 
the building, over existing liens or 
encumbrances, should be liberally 
construed so as to afford to the la¬ 
borers and materialmen the greatest 
protection compatible with justice 
and equity—^Pacific Spruce Corporar 
tion V Oregon Portland Cement Co, 
286 P 620, 183 Or 228, 72 ALR 1607, 
rehearing denied 289 P 489, 133 Or 
223, 72 ALR 1507. 

Duty to assert Ueu on building alone 
In materialman's action for en¬ 
forcement of his lien as superior to 
vendor’s lien, where mechanic’s lien 
attached by reason of erection of 
building on land, duty was on ma¬ 
terialman, m seeking to have build¬ 
ing severed from land and sold sepa¬ 
rately to satisfy his lien, to assert 
a lien on the building alone as dis¬ 
tinguished from the land —C Krot- 
ter Co V Harbaugh, 280 NW 211, 
66 SD 178 

44s. W Va —Charleston Lumber & 
Mfg Co. V Brockmyer, 18 WVa 
686 

45. W Va —Charleston Lumber & 
Mfg Co V Brockmyer, supra, 
m. Texas 

(1) It has been held that, wherr 
the improvement is of a permanent 
.character and is mcapable of being 
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separated from the land without de¬ 
stroying the improvement itself and 
damaging the freehold, the whole 
property may be sold, and the pro¬ 
ceeds prorated according to the pro¬ 
portion which the fair market value 
of the land without the improve¬ 
ment and the improvement alone re¬ 
spectively bear to the value of the 
whole property—Land Mortg Bank 
V Quanah Hotel Co, 34 SW. 730, 89 
Tex 332—40 C J. p 288 note 3. 

(2) In other cases, however. It has 
been held that, where a vendor's lien 
IS created prior to a mechanic’s lien 
covering improvements which are not 
removable without serious injury, 
the vendor’s lien is entitled to prior¬ 
ity over the mechanic's lien as to 
both the improvement and the land 
—Cameron County Lumber Co v A1 
& Lloyd Parker, Inc, 62 S W 2d 63, 
122 Tex 487—^Hammann v H J Mc¬ 
Mullen & Co, 62 SW.2d 59, 122 Tex 
476 

46. W Va —Charleston Lumber & 
Mfg Co. V Brockmyer, 18 WVa 
586. 

47. Tex—^Texas Bitulithlc Co v. 
Warwick, Com App, 293 S W 160— 
State Trust Co v Morrison, Com 
App, 282 SW. 214—A1 & Lloyd 
Parker, Inc, v. Cameron County 
Lumber Co, Civ App, 66 SW2d 
256, affirmed Cameron County 
Lumber Co v A1 & Lloyd Parker, 
Inc, 62 SW2d 68, 122 Tex 487— 
C D Shamburger Lumber Co v 
Holbert, Civ.App, 84 SW.2d 614. 



§ 209 


MECHANICS’ LIENS 


57 C J. S 


with respect to the building, to a vendor’s lien pre¬ 
viously existing on the property ** 

§ 209. - Lien for Supplies 

A lien for supplies furnished to operate ■ plant is 
sometimes superior to a lien for materials furnished for 
original construction. 

Under some statutes a lien for supplies furmshed 
for the operation of a manufacturing plant is prior 
to a mechanic's lien for materials furnished for 
original construction 

§ 210. Between Mechanic’s Lien and Other 
Claims, Interests, or Rights 

Under some statutes, a mechanic’s lien must be re¬ 
corded in order to acquire priority over creditors without 
notice; but a creditor whose interest arises while con¬ 
struction Is in progress is sometimes deemed to be a cred¬ 
itor with notice. 

Under some statutes, a materialman’s hen is ac¬ 
quired on real estate, as against creditors without 
notice, only from the time of the record of notice ,5® 
and the notice, in order to be effectual as against 
such creditors, must be filed within the time fixed by 
statute.5i A creditor of an owner of property 
whose interest arises while the construction or re¬ 
pair of the property is in progress is deemed, undei 
the terms of some statutes, to be a creditor with 
notice of hens which have already attached to the 
property m favor of persons performing labor or 
furnishing materials for the construction of such 
building,®® the progress of such construction or 
repair is legal notice to the subsequent creditor even 
if such creditor in fact has no actual notice or 
knowledge of such construction or repair being in 
progress on the premises,®® but a materialman can¬ 
not, under such a statute, preserve his hen, without 


record or actual notice, by leaving the building in 
an apparently finished condition ®^ For the protec¬ 
tion of those whose labor and matenal have brought 
a building into being, the law, in a proper case, may 
sever the building from the land, if need be, in 
working out priorities®® 

Under some statutes the amount expended or ob¬ 
ligation incurred by the owner to complete a build¬ 
ing or any part thereof after the general contractor 
fails or refuses to do so is given priority over all 
mechanic’s liens placed on the building by the gen¬ 
eral contractor, a subcontractor, or any person fur¬ 
nishing labor or materials used in the building®® 
A mechanic’s lien claimant has been held to have a 
hen on a leasehold and improvements thereon su¬ 
perior to the title of an assignor of the lease, under 
an assignment retaining title until full payment of 
specified sums, where the assignment further obli¬ 
gated the assignees to make the improvements for 
which the lien was claimed ®^ 

Lien on money due contractor. If, before proper 
notice is served or filed by a subcontractor, work¬ 
man, or materialman claiming a hen on funds due a 
contractor, other creditors pursuing the usual rem¬ 
edies for the collection of debts have acquired a 
legal or equitable right to have the debt applied in 
satisfacbon of other claims, that right is not over¬ 
reached by hens subsequently acquired,®® unless 
priority is given by the provisions of the statute ®® 
Under some statutes the notice, in order to be op¬ 
erative and effective as against other persons claim¬ 
ing rights in the fund, must be given before the date 
when the final installment matures and falls due 
under the provisions of the contract,®® and a stop 
notice served subsequent to the time of the maturity 


48L Tex —McAnelly v. Chambliss, 

CivApp, 63 SW2d 766—J D Mc- 
Gollom Lumber Co v Whitfleld, 
CivAppi 69 SW2d 1106, error re¬ 
fused 

49. US —Building Supplies Corp v. 
Willcox, C C A Va, 284 P 113 

40 C J p 288 note 13 

60. US—Fiank T Budge Co ▼. 

Hortt, CCAPla, 32 P2d 167. 

51. U S —^Frank T Budge Co ▼ 

HorU, supra 

52. U S —^Frank T Budge Co. ▼ 

Hortt. supra. 

Fla—Booker & Co v Leon H Wat¬ 
son, Inc, 123 So 837, 96 Fla 671 
—People's Bank of Jacksonville v. 
Virginia Bridge & Iron Co, 113 So 
680, 94 Fla 474, followed in Atlan¬ 
ta & Lowry Nat Bank v Bicknell- 
Bice Residential Builders, 126 So 
493, 99 Fla 409 

53. Fla—^Booker & Co v. Leon H. 


Watson, Inc, 123 So 887, 96 Fla 
671—People's Bank of Jacksonville 
V Virginia Bridge & Iron Go, 113 
So 680, 94 Fla 474, followed in 
Atlanta & Lowry Nat Bank v 
Bicknell-Rice Residential Builders, 
126 So 493, 99 Fla 409 

US —Frank T Budge Co. ▼. 
Hortt, CCAFla, 32 F 2d 157. 

55. Ala—First Ave Coal & Lum¬ 
ber Co V Rimer. 133 So 689, 222 
Ala 545. 

Lien on building or improvement 
alone see supra § 188 

56. Va-^Anderson V White, 32 SE 
2d 72, 1S3 Va 302—Nicholas v 
Miller, 30 S E 2d 696, 182 Va 831. 
153 ALR 752 

Ouaxautee of aubcoatraotor’s accomit 
Where owners, in order to secure 
completion of building when general 
contractor could not obtain credit, 
guaranteed subcontractor's account 
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With general contractor's consent, 
before any liens were filed against 
the building, subcontractor who ob¬ 
tained judgment on the guaiojity 
vas entitled to piiority over all oth¬ 
er mechanics' liens —Nicholas v Mil¬ 
ler, supra. 

57. Ark—Wildwood Amusement Co 
V Stout Lumber Co, 12 S W 2d 911. 
178 Ark 977 

58. N J —Cicalese v Fortunate. 112 
A. 608, 92 NJEq 829 

40 C J p 159 note 64 
Lien on money due contractor gen¬ 
erally see supra SS 114-117 

59. NT—Stevens v Ogden, 29 N. 
E 229, 130 NY 182—McCorkle v. 
Herrman, 22 N E 948, 117 NT 297 

60. N J —Riverton Board of Educa¬ 
tion V Tait, 83 A. 459, 80 NJEq 
94, afflimed 86 A. 879, 81 NJEq. 
161 

40 C J p 159 note 66. 
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of the last installment is operative only against the 
part of the installment remaining unappropriated 
at the time of the stop notice Indeed, as to any 
installment, the right of a claimant who neglects 
to serve notice until after the maturity thereof is 
subject to all previously acquired rights of third 
persons 

g 211. - Assignment or Transfer 

a. By contractor 
b By subcontractor 

a. By Oontractor 

Under some statutes, as respects funds due from the 
owner to the contractor, an assignee of the contractor has 
priority over a mechanic’s lien filed after the assignment; 
but, under other statutes, a mechanic’s lien claimant or¬ 
dinarily has priority over an assignee of the contractor. 

The rule, under some statutes, is that, where a 
notice or claim of hen is not filed within the time 
prescribed by law, or is served on the owner or 
filed after the contractor assigns his claim against 
the owner, the .assignee has the prior right to the 
fund,®* at least where the owner agrees to the as¬ 


signment ®^ It is essential to the application of the 
rule that there be an assignment of a debt due the 
contractor,®® that the assignment shall be valid,®® 
and, where so required by statute, that it be filed®^ 
prior to the filing of the hen claim or notice ®® On 
the other hand, the application of the rule is not af¬ 
fected by the fact that the owner knows that the 
subcontractors are unpaid;®® that the consideration 
for the assignment is a debt not growing out of the 
construction of the building,*^® or that the assignee 
consented to materialmen and laborers furnishing 
materials and labor,7i or did not give the lien claim¬ 
ants notice of the assignment Some courts hold 
that the rule is applicable notwithstanding a con¬ 
tractual obligation on the part of the contractor to 
protect or indemnify the owner agamst claims or 
hens of subcontractors.*^® 

Under the terms of some statutes the lien of a 
subcontractor, laborer, or materialman prevails over 
an assignment by the contractor,*^4 even where the 
assignment is made or recorded before the service 
or filing of the mechanic's lien^® or of a stop no- 
tice.7® Certainly a subcontractor has a right prior 


61. NJ—^Keupler v Eiaele. 88 A 
999, 79 NJEq 480. 483, 051 

62. Cal —Southern California Elec¬ 
tric Co y McDonald, 173 P. 760, 
178 Cal 886 

40 C J p 169 note 68 

63. Cal—Fairbanks v Crump Irri¬ 
gation & Supply Co, 291 P 629, 
108 CalApp 197, rehearing denied 
292 P 629, 108 CalApp 197—Loa 
Angeles City School Diat of Los 
Angeles County v Tucker, 278 P 
607, 99 CalApp 890, rehearing de¬ 
nied 279 P 491 

40 C J p 806 note 81 
At oommon law, assignee of money 
to become due under contract for im¬ 
provement took precedence over sub¬ 
sequent lienors —Vulcan Rail & Con¬ 
struction Co V Westchester County, 
293 NTS 945, 250 App Div 212 
Assignee’s failure to collect liu 
staUment on contract, when due, did 
not prevent subsequent recovery of 
such sum free of liens —Fairbanks v 
Crump Irrigation & Supply Co, 291 
P 629, 108 CalApp 197, rehearing 
denied 292 P 529, 108 CalApp 197 
64- Cal—Fairbanki Crump Irri¬ 
gation & Supply . supra 

Tex —Gordon-Jones Constr Co v. 

Welder, Civ App. 201 SW 681 
35. NT —^Harley v Mapes Reeves 
Constr Co, 68 NTS 191, 88 Misc 
626 

40 C J p 807 note 87 

68 . Ohio—Fianklin Bank v Cincin¬ 
nati. 10 Ohio S & O P. 645, 8 Ohio 
NP 617. 

40 CJ p 307 note 38. 

57 OJ S.-50 


67- NT—^Kelsey Smith ft Co. v 
Douglas. 161 NTS 549, 166 App 
Div 707, appeal denied 162 NTS 
1121, 167 App Div 942 
40 C J p 307 note 39 
68. NT —^Troy Public Works Co v 
Yonkers. 124 NTS 807, 68 Misc 
872, affirmed 129 NTS 920, 145 
App Div 627, affirmed 100 N E 
700, 207 NT 81, 44 LRA.N.S, 
311 

69- Wls—^Hall v Banks, 48 NW 
385, 79 Wis 229 

7D. Miss —Spengler v Stiles-Tull 
Lumber Co, 48 So 966, 94 Miss 
780, 19 AnnCas 426 
71. Miss —Spengler v. Stiles-Tull 
Lumber Co, supra 
78. Miss —Jake Strickland Lumber 
Co V Rheinhart, 76 So 643, 115 
Miss 749—Spengler v Stiles-Tull 
Lumber Co, 48 So 966, 94 Mibb 
780, 19 Ann Cas 426 

73. NT —Bates v Salt Springs Nat 
Bank, 51 NE 1033, 157 NT 322 

40 C J p 807 note 41 

74. Va—Anderson v White, 32 S E 
2d 73. 188 Va 302—De Witt v | 
Coffey, 143 SE 710, 150 Va 865 | 

40 CJ p 306 note 28, p 307 note 42 
[a] 

liiens or “claims” 

Undex some statutes an assign¬ 
ment by a contractor or subcontrac¬ 
tor 18 subordinate only to liens of 
laborers, mechanics, and material- 
men. and not to meie “claims" of 
such persons —Fairbanks. Morse & 
Co v Town of Cape Chaxles, 131 S E 
437, 144 Va 56 


Contractor’s asslgnxuent of note and 
mechaxuc’s lien 

(1) Where a contractor having a 
note from the owner and a mechan¬ 
ic's lien on the property assigned 
the note and lien to one who, without 
notice of any claim of one asserting 
a laborer's or materialman’s lien 
against the property, furnished ma^ 
terial to the contractor and advanced 
money for his pay roll, the assignee 
was held to have a prior right to 
funds provided by the owner under 
the general contract —M o d e r n 
Plumbing Co v Armstrong Bros, 
Tex Com App ,86 S W 2d 1011. 

(2) However, as against the one 
asseiting the laborer’s or material¬ 
man’s lien, the assignee was held en¬ 
titled to recover only the amount 
representing materials furnished and 
moneys advanced by him —Modem 
Plumbing Co v Armstrong Bros., 
supia 

76. N T —John H Black Co v Sur- 
dam Holding Corporation. 250 NT 
S 17. 140 Misc 113 
Tex—Corpns Jans quoted m Bridge¬ 
port Mach Co v First Nat Bank, 
Civ App . 44 S W 2d 414, 417 affirm¬ 
ed First Nat Bank v Bridgeport 
Mach Co • Com App , 67 S W 2d 
606 

Va—^Anderson v White, 82 S.E2d 
72. 183 Va 303 
40 C J. p 806 note 80. 

78. N J —Meyer v. Standard Acci¬ 
dent Ins Co, 177 A 265, 114 NJ 
Law 488—Harry Pinsky ft Son Co 
V. Wike, 136 A. 920, 101 NJEq 
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and superior to that of an assignee of the contrac¬ 
tor where his hen is perfected prior to the date of 
the assignments"^ Under some statutes, when the 
principal contractor assigns all sums due or to be¬ 
come due from the owner under the contract, the 
claims of persons furnishing the contractor labor 
and materials which are duly perfected before the 
owner has actually paid the balance due to the as¬ 
signee are not defeated by the assignment S8 An 
assignment by the contractor of money due from the 
owner has been held to have priority over the claims 
of laborers or materialmen who have failed to take 
the proper steps to keep their liens alive 

Order as assignment. Am order given by the con¬ 
tractor on the owner payable out of what is due 
under the contract operates as an equitable assign¬ 
ment pro tanto of the fund within the meaning of 
the rule entitling the assignee to priority over liens 
subsequently perfected,80 at least where the order 
has been accepted,or payment thereof has been 
guaranteed,82 by the owner, and even, it is held, 
where it has not been accepted by the owner 82 
Some courts hold that an order covering an amount 
to become due thereafter is within the rule,8^ but 
other courts hold that the right of the assignee is 
inferior to the right of a claimant who gives notice 
after the assignment but prior to the time when the 
demand assigned was due 86 A draft, bill of ex¬ 
change, or other order drawn by the contractor on 
the owner, payable generally and not out of the 
particular fund, is not an equitable assignment, and 
will not affect lien claimants who perfect their liens 
before the fund has been depleted by actual pay¬ 
ment of the order therefrom 86 

Homestead Where the building was intended as 
a homestead, and the holders of mechanics’ hens 
possessed knowledge sufficient to put them on in¬ 


quiry as to the intended use of the property, their 
claims were not entitled to priority in the appropria¬ 
tion of a balance due on the original contract which 
the owner had deposited in court, as against a claim 
under the original contract by an assignee who had 
completed the building in accordance with its 
terms 87 

b. By Subcontractor 

Where a subcontractor assigns funds due him from 
the contractor, the assignee has priority over one who 
subsequently files or acquires a lien for work or materi¬ 
als furnished to the subcontractor. 

Where a subcontractor assigns the whole or a 
part of the amount due or to become due him from 
the contractor, his assignee is entitled to priority 
over one who subsequently files a hen notice or 
claim for work done for, or materials furnished to, 
the subcontractor,88 unless the assignment was not 
filed, as required by statute,89 or, in a jurisdiction in 
which the hen, when perfected, relates back to the 
date when claimant began to perform labor or to 
furnish materials, as discussed supra § 181, unless 
It was subsequent to the beginning of work or the 
furnishing of materials by claimant.86 

§ 212. — Claim against Decedent’s Estate 

Claims against the estate of a decedent may be In¬ 
ferior to a mechanic’s lien on property of the decedent, 
provided the mechanic’s lienor has properly filed or en¬ 
forced his lien. 

Where the proceeds of a house and lot of a de¬ 
cedent are m the hands of his administrator for 
distribution, the claim of a contractor under the 
foreclosure of his hen for work done on such house 
and materials furnished therefor will take preced¬ 
ence of a claim of the widow on account of a debt 
for trust funds.8i Sometimes a mechanic’s hen is 


45, affirmed 141 A 920, 103 N JEq 
18 

77. Wis —^Neil V Wisconsin Tel Co, 
175 NW 89, 170 Wis 298 

78. Fla.—Florida East Coast Ity Co 
V Eno 128 So 622, 99 Fla 887, 70 
ALR 506 

79. N Y —Rubinstein v Jamaica 
Nat Bank of New York, 40 N Y S 
2d 23. afflimed 44 N Y S 2d 950, 
266 AppDiv 977, affirmed 61 NE 
2d 455, 294 NY 727, motion grant¬ 
ed 62 NE2d 394, 294 NY 843 

WVa—Atlas Powder Co. v. Nelson 
and Chase & Gilbert Co, 20 S E 2d 
890, 124 WVa. 298 

80. N Y —Stevens v Ogden, 29 N E 
229, 130 NY 182 

40 C J p 307 note 44 

Order on particular fund as equita¬ 
ble assignment generally see As¬ 
signments S 61. I 


81. N J —^Wilkinson v. Behringer, 
1S9 A 405, 118 NJLaw 6 

40 C J p 308 note 45 

88 . N J —Wilkinson y Behringer, 
supra 

40 C J p 308 note 46 

8a NJ—^Fell v McManus, Ch, 1 
A 747. 

40 C J p 308 note 47 

84. N J —School Dist No 85 Board 
of Education v Duparquet, 24 A 
922. 60 N J Eq. 234 

40 C J p 308 note 48 

8a Cal—Southern California Elec¬ 
tric Co V McDonald, 173 P. 760, 
178 Cal 386 

40 C J p 308 note 49. 

8a NJ—Seyfned v Stoll, 88 A 
955, 56 N JEq 187 

40 CJ P 308 notes 60 [a], 61. 
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87. Tex —^Haldeman v McDonald, 
CivApp., 58 SW 1040 

8a NY—Wood V Gnfenhagen, 76 
NYS 1014, 87 Misc 553 

8a NY—^Van Kannel Revolving 
Door Co V Astor, 104 NYS 653, 
119 AppDiv 214, 107 NYS 507, 
122 AppDiv 613—^Empire Heating 
Corporation v James Stewart & 
Co. 252 NYS 186, 140 Misc 303 

90. NC—Blue Pearl Granite Co v 
Merchants’ Bank, 90 S E 312. 172 
NC 354 

91. Ga—^Boynton v Westbrook, 74 
Ga 68 

Priority between mechanics' liens 
and 

Dower see Dower { 87 
Widow’s allowance see Executors 
and Administrators I 838 a 
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denied priority over the claims of other creditors of 
a decedent where the lienor has not filed his lien^^ 
or taken steps to enforce it,®3 at or within a speci¬ 
fied time. 

§ 213. - Promissory Note 

Mechanics* lienors have been held to have priority 
over the rights of a third person holding an accommoda¬ 
tion note given by a contractor to a subcontractor. 

An accommodation note given by a contractor to 
a subcontractor, in the hands of a third person to 
whom It has been transferred, has been held not 
pnor to the rights of lienors in the real property 

§ 214. — Rights or Claims Asserted in Re¬ 
ceivership 

A mechanic’s lien, under some circumstances, has 
a prior claim on funds in the hands of a receiver. 

A laborer may, depending on the circumstances, 
be entitled to a hen on funds in the hands of a re¬ 
ceiver prior to the claims of other creditors 
Where a receiver has been appointed for the con¬ 
tractor, and his receivership perfected before a sub¬ 
contractor or materialman files his notice of lien, 
the nghts of the receiver are superior and prior to 
the rights of the lien claimant, at least m a jurisdic- 


. tion where a mechanic’s lien does not attach until 
the filing of the notice of lien.®® Oaims of laborers 
employed by a receiver will be held prior to a re¬ 
ceivers' certificate where the certificate has been 
issued subject to expenses,®*^ or where accorded pri¬ 
ority by statute ®® Where mechanics’ hens are su¬ 
perior to receivers' certificates but inferior to first 
mortgage hens, and the latter hens are waived in 
favor of the certificates, such certificates come in 
ahead of mechanics' hens ®® 

§ 215. - Rights of Sureties Completing 

Contract 

A surety who completes the contract after default of 
the contractor ordinarily stands in the shoes of the con¬ 
tractor, as far as concerns the question of priorities 

Where, on default of the contractor, his surety, 
as such and in order to protect himself from lia¬ 
bility under his contract of suretyship, completes 
the contract, he stands in the shoes of the contrac- 
tori and is entitled to the balance due only after 
all valid mechanics’ hens are satisfied® On the 
other hand, where the surety completes the work 
under an agreement with the owner, he has a right, 
superior to that of mechanic's hen claimants, in a 
fund which the owner might have applied in com¬ 
pleting the building if he had completed it himself ® 


V. ASSIGNMENT 


§ 216. Of Inchoate Lien 

In some Jurisdictions, but not in others, an Inchoate 
mechanic's hen may be assigned so as to invest the as¬ 
signee with the right to perfect and enforce the same. 

In some j'urisdictions, sometimes by virtue of stat¬ 


utory provisions, it is held that an inchoate me¬ 
chanic’s hen may be assigned so as to invest the 
assignee with the right to perfect and enforce the 
same,4 m the same manner and to the same extent 


90. Pa—Appeal of Hoff, 102 Pa 218 
40 C J p 808 note 62. 

93. Ill—Riets V. Coyer, 83 Ill 28 
40 CJ p 808 note 68 

94. NT —Rukeyser v. Rouss, 169 N 
TS 840, 102 Misc. 417 

95. IgrnoraiLce of plan of flnancliiff 
A person performing labor in con¬ 
struction of a model home, without 
acquiring knowledge of plan of 
financing whereby creditors were to 
be paid out of proceeds of sale of 
house until after his contract was 
partially performed, was held enti¬ 
tled to a lien on funds in the hands 
of a receiver of the property piior 
to claims of other creditors—Joyce 
Lumber Co v Marshalltown Const 
League, 283 NW. 912, 226 Iowa 274. 

96. NT—Smith v. Pierce, 60 NTS 
1011, 45 AppDiv 628. 

40 G J p 309 note 70 
Accrual of lien see supra {§ 177-182 
Priorities as between mechanics' 
lienors and creditors of insolvent 


corporation see Corporations i 
1564 

97. Wash—^Nisbet v Great North¬ 
ern Clay Co, 88 P 16, 41 Wash 
107 

98. Wash—Nisbet v Great North¬ 
ern Clay Go. supra 

58 C J p 192 note 78 

99. U S —^Pusey v Pennsylvania 
Paper Mills, CCPa. 173 F 634, af¬ 
firmed Newhall Engineering Co v 
Egolf, 186 F 481, 107 CCA. 681. 

58 C J p 192 note 79 

1. Ala—Corpus Juns dted m David 
Lupton's Sons Const Co v Hugger 
Bros Const Co. 148 So 610, 614, 
227 Ala 25. 

40 C J p 809 note 65 

2. Va—Viigima Electric Transmis¬ 
sion Co V Pennington Gap Bank, 
119 SE 99, 137 Va 94 

40 C J p 809 note 66 

3. Ala —corpus Jnris cited in David 
Lupton’s Sons Const Co v Hug¬ 
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ger Bros Const Co, 148 So 610, 
618, 227 Ala 25 

40 C J p 809 note 69. 

4. Fla—^Lawson v. Board of PubLc 
Instruction of Franklin County, 
for Use and Benefit of Alford, 159 
So 14, 118 Fla 246 

N J —^Brown v. Home Development 
Co . 18 A 2d 742, 129 N J Eq 172— 
West Jerpey Homeopathic Hospital 
V Gibbs, 143 A. 816, 103 NJEq 
262 

Okl—Cential Finance Corporation v 
Blown, 64 P2d 196, 175 Okl 528— 
Braden Co v Lancaster Lumber 
Co, 38 P2d 676, 170 Okl 80. 102 
ALR 230 

Wyo —Corpus Juris oitad In Sho- 
shom Lumber Co v Fidelity De¬ 
posit Co, 24 P2d 690, 699, 46 Wyo 
241 

5 CJ p 893 note 10 [e], p 950 note 
10—40 C J p 809 note 75 

Xu Texas 

(1) In some early cases it was in¬ 
dicated that the right to a lien was 
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as the assignor might have done but in other ju¬ 
risdictions the right to acquire a lien in the present 
or future is held to be a personal one^ and not as- 
signable.*^ 

§ 217. - Nature, Subject Matter, and Pur¬ 

pose of Assignment or Transfer 

Where an inchoate mechanic’s lien la assignable, an 
assignment ordinarily carries with it the right to perfect 
and enforce the lien; but, where an inchoate lien is not 
assignable, no such right is vested in the assignee. 

In jurisdictions where an inchoate mechanic’s hen 
is assignable the meie assignment of a lienable claim 
will carry with it the right to perfect and enforce 
a lien.* In jurisdictions where an unperfected hen 
IS not assignable, however, while henablc claims 
may of course be assigned,® provided there is a 


compliance with such statutory requirements relat¬ 
ing to filing as are applicable,^® and the assignee 
will take title to the claim or debt,^! the assign¬ 
ment, when made before perfection of the hen, car¬ 
ries With it no lien^® and no right to perfect,^* en- 
force,i4 or assert^* a hen 

An absolute assignment by a hen claimant of the 
amount due him has been held to deprive him of the 
right of subsequently filing a hen statement,^® un¬ 
less there has been a reassignment,and, in juris¬ 
dictions where an assignment of the claim before 
perfection of the hen confers no rights in respect 
of the hen on the assignee, such assignment de¬ 
stroys the right to a hen On the other hand, the 
rule obtaining in some jurisdictions that the right 
to acquire a hen is destroyed by an assignment 


not assigrnable—Carlile v Hairia. 
Oiv.App, 3S SW2d 622—^Slusco^ree 
First Nat Bank v Campbell. 58 S 
VT 628, 21 TexGivApp 160 

(2) However, in a later case it 
stated that the holding in these 

cases was not necessarv to the de¬ 
cision thereof, and, noting the con¬ 
flict among the authorities, it was 
held that the authorities supporting 
the theory that the assignee acquires 
the Tight to perfect and enfoice the 
lien present the better zeasonmg — 
Corpus Juns cited in Southern Sure¬ 
ty Co of New Toik v First State 
Bank. OivApp. 64 SW2d 8S8. 890 

(3) In another case it was held 
Lliat, when building on homestead 
was completed, assignment of lien 
dated back as of date of inception — 
Giuvm V Armstrong Bros, CivApp, 
20 SW2d 353, modified on other 
grounds Modem Plumbing Co v 
Aimscrong Bios, ComApp, 36 SW 

2d lull 

5. Miss—^ICerr v Moore. 54 Miss 
286 

6. Cal—Burr v Peppers Cotton 
Lumber Co, 266 P. 1025, 91 Cal 
App 26S—^^Villett V Peppers Cot¬ 
ton Lumber Co, 266 P 1028, 91 
Cal App 798 

40 C J p 309 note 77 

7. Ark—SupeTior Lumber Co v 
National Bank of Commerce, 2 S 
W2d 1093, 176 Ark 300—Young 
Men’s Building Ass’n v Ware, 249 
SW 545, 158 Aik 137 

Cal —^Howard v Societa Di Unione B 
Beneflcens.a Italiana 145 P2d 694, 
63 Cal App 2d 842—^Burr v Peppeis 
Cotton Lumber Co, 266 P 1025, 91 
Cal App 268, followed in Willett v 
Peppers Cotton Lumber Co, 266 P 
1028. 91 Cal App 798 
Ga—Williams v Jay, 160 SB 426, 
173 Ga 372 

Mo—^Williams Lumber & Manufac¬ 
turing Co V Gmsburg, 146 S W 2d 
604, 847 Mo 119. 


Or—Corpus Jons citad iu Phillips 
V. Graces, 9 P2d 490, 492, 139 Or 
406 

5 CJ p 951 note 12—40 CJ p 309 
note 78 

Substitution or subrogation 

Wliere building contractor quit 
work and did not perfect a meclian- 
ica’ lien for work done, request of 
the owneis of building that lumber 
company u hich furnished material 
for the work and ad\anced money 
to contractor to enable him to meet 
labor pay rolls, repair leak which 
developed in roof, even though ac- 
companxed by threat to sue for dam¬ 
ages if the leak were not repaized, 
did not operate to substitute the 
company as the original contractor 
or to subrogate the company to the 
rights of the contractor to a lien — 
Wyatt Lumber & Supply Co v Han¬ 
sen, 147 SW2d 866. 201 Ark. 634 
Bights on sale by owner 
In action for foreclosure of me- 
chajiic's lien, judgment for plaintiff 
was reversed and complaint dismiss¬ 
ed where, in light of builder’s de¬ 
faults and inability to make them 
good, owner of land was entitled to 
sell plot, and status of plaintiff’s 
assignor was not that of a contrac¬ 
tor within the Lien Law, but he was 
entitled to proceeds of sale after de¬ 
duction of value of land, amount of 
defauliB, cost of putting property in 
salable condition, and other proper 
charges—^Henry J Lunde, Inc. v 
Walker, 42 NTS 2d 643, 266 App 
Div 860, affirmed 64 NE2d 880, 292 
NY 681 

8L N J —^Brown v Home Develop¬ 
ment Co, 18 A 2d 742, 129 NJEq 
172—West Jersey Homeopathic 

Hospital V Gibbs, 148 A 316, 103 
N.JEa 262 

Tex—Southern Surety Co v First 
State Bank, CivApp, 54 SW2d 
888 

Wyo —Shoshoni Lumber Co y. Fidel¬ 
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ity & Deposit Go, 24 P2d 690, 46 
Wyo 241 

40 C J p 809 note 80 

9. Ind—Jenckes v Jenckes, 44 N 
E 632, 145 Ind 624 

Assignment of money to become due 
under building contract generally 
see Assignments § 19 

10 . N Y —^Lincoln Nat Bank v 
John Peirce Co, 127 NE 253, 228 
NY 359 

40 C J p 310 note 88 

Filing of assignment of building 
contract or of money due there¬ 
under 

Generally see Assignments 5 57 
To preserve priority over liens of 
subcontractors, etc„ see supra S 
211 

11. Or—^Phillips y Graves, 9 P 2d 
490, 139 Or 406—^Loud v Gold Ray 
Realty Co, 142 P 785, 72 Or 155 

12. Ga—Williams v Jay, 160 SE 
426, 173 Ga 872 

Ind—Jenckes y Jenckes, 44 NE 
632, 145 Ind 624 

13. Or—Phillips y. Graves, 9 P2d 
400. 139 Or 406 

40 C J p 810 note 86 

14. Mo—Williams Lumber Co v 
Gmsburg, 146 SW2d G04, 847 Mo 
119 

40 C J p 310 note 87. 

16. NY—Barrett y Schaefer, 146 
NYS. lO-Se, 162 AppDiy. 62, af¬ 
firmed 112 NE 1054, 217 NY. 722 

16. Minn—^Davis v Ciookston Wa- 
terwoiks. Power & Light Co, 59 
NW 482, 57 Minn 402, 47 Am S 
R 622 

40 C J p 310 note 89 

17. Nev—Nichols v Levy, 32 P2d 
120, 55 Nev 310 

18. Neb—^Noll v Kenneally, 66 N 
W 723, 37 Neb 879 

40 C J p 310 note 91. 



57 C J S 


MECHANICS’ LIENS 


§ 218 


thereof does not apply to an assignment made to 
enable the assignee to sue Likewise, the right 
to create a lien may be assigned where the assign¬ 
ment IS made for the benefit of the assignor, and 
to be held by the assignee as his agent, so that the 
hen may be preserved The mere giving of an 
order on the debtor which is never presented, ac¬ 
cepted, or paid does not defeat the right to a lien 21 
An assignment of the claim as collateral security 
does not deprive the assignor of the right of subse¬ 
quently filing a hen statement®^ and enforcing the 
hen in his own name as discussed infra § 218 Also, 
a contractor may file his notice of hen after assign¬ 
ing a note taken by him for the amount due 23 

Assignment of contract; cJiajige tn personnel of 
contractor Where a building contract is assigned, 
and the assignee continues the work under the con¬ 
tract with the owner’s consent and approval, a nova¬ 
tion IS made and the assignee may enforce a me¬ 
chanic’s hen and include all labor and materials sup¬ 
plied by him whether before or after the assign¬ 
ment of the contract 24 A change in the personnel 
of the contracting firm does not destroy the right 
to a hen for what was done or furnished pursuant 
to the contract ,26 a member of a firm who acquires 
the interests of his partner does not stand simply 
in the position of an assignee,2® and the rule ob¬ 
taining in some jurisdictions that the right to cre¬ 
ate a hen cannot be assigned is not applicable 27 
However, the fact that a contractor, after making 
the contract, entered into a partnership with anoth¬ 
er person, who is the legal successor of the firm, 
has been held not to authorize such person to file a 
hen under the contract between the contractor and 


owner to which he was a stranger 28 

§ 218- -In Whose Name Lien Perfected 

euid Enforced 

Some authorities permit the assignee of an inchoate 
lien to perfect and enforce the lien in his own name, 
while other authorities require the lien to be perfected 
and enforced in the name of the assignor. 

Accoiding to some authorities the assignee of a 
henable claim may perfect a hen in his own name,23 
but other cases hold that the hen should be perfect¬ 
ed in the name of the assignor 20 So, also, some 
authoiities hold that, wncre the right to the hen 
has been assigned, an action to enforce the hen may 
be brought in the name of the real party in inter- 
est,2i while others require the hen to be enforced 
in the name of the assignor for the benefit of the 
assignee 22 

Where the claim has been assigned as collateral 
security, the assignor may enforce the hen in his 
own name,23 especially where the claim has been re¬ 
assigned to the assignor for the purpose of enabling 
him to register it 24 Where there has been a 
change in the personnel of the contracting firm, it 
has been variously held that the hen may and should 
be perfected and enforced in the firm name, 26 the 
names of the original partners,®® or the names of 
the successors 

Assignment of contract. Where a buildmg con¬ 
tract is assigned before completion, and completed 
by the assignee, the latter may file and enforce a 
hen in his own name if the effect of the assign¬ 
ment was to substitute him as original contractor, 
and the owner consented to such substitution ,2® 
but, if the assignee completed the contract merely as 


19. us —^Irvine v McDougall, Alas¬ 
ka. 286 F 888. 149 CCA 200 

90. NT —Rollin V Cross. 45 NT 
766 

91. Neb —Omaha Oil & Paint Co 
y- Greater America Exposition, 93 
NW 963. 4 Neb. Unoffi 275 

99. Ky—^Wa^er v Swoope, 64 S 
W 2d 395. 246 Ky 19 
40 C J p 810 note 96 

93. NY—Linneman v Bieber, 33 N 
Y S 129. 86 Hun 477 
40 C J p 310 note 98 

94 Mont—Smith v Gunniss. 144 P 
2d 186. 115 Mont S63 

95. Cal—Simons v Webster, 40 P 
1056. 108 Cal 16 

40 C J p 310 note 99 

96. Mo—Jones v Hurst. 67 Mo 568 
NT—Ogden v Alexander, 35 NE 

688 , 140 NY 856 

97. Cal—Simons v Webster, 40 P 
1056. 108 Cal 16. distinguishing 


Mills y La Verne Land Co. 33 P ; 
169, 97 Cal 254. 33 Am S R 168 

98. Pa—^Bohem y Seabur 3 ', 21 A 
674, 111 Pa 694. 

99. Ill—^Huebner y Kornajzer, 259 
IllApp 640 

N J —Brown v Home Development 
Co, 18 A 2d 742. 139 N J Eq 172 
—^West Jeisey Homeopathic Hos¬ 
pital V Gibbs, 148 A 316, 103 N 
JEq 262. 

NC—Home-Wilson, Inc, y Wiggins 
Bros, 164 SE 365, 203 NC 85 

40 C J P 311 note 6. 

sa RI—McDonald v Kelly. 14 RI 
336 

SD—Hill y Alliance Bldg Co. 60 N 
W 762, 6 S D 160, 65 Am S R 819 

31. Ala —^Leftwich Lumber Co v 
Florence Mut Bldg, Loan & Sav¬ 
ings Ass’n, 18 So 48. 101 Ala 584 

40 C J p 311 note 8 

Parties defendant in suit by assignee 
see infra § 284 
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Persons entitled to enforce lien gen¬ 
erally see infra § 278 

In whose name perfected lien en¬ 
forced see infia S 220 

39. Mass—Williams v Weinbaum, 
59 NE 626. 178 Mass. 238 

RI—McDonald v Kelly, 14 R1 335 

33. Ill—Weber v Bushnell, 49 NE 
728, 171 Ill 587 

40 C J p 311 note 10 

34. Cal—Macomber v. Bigelow, 58 
P 312. 126 Cal 9 

Ill—Weber v Bushnell. 40 NE 728. 
171 Ill 687 

35u Mass —Busfleld v. Wheeler, 14 
Allen 139 

36. Iowa—German Bank v Schloth, 
13 N W 814, 59 Iowa 316 

37. Kan—^Brown v. Neosho County 
School Dist. No 84, 29 P 1069, 48 
Kan 709 

38. Mont—CoipuB Jons quoted la 
Smith v Gunniss, 144 P.2d 186, 
192, 115 Mont 363 

40 C J p 311 note 16. 
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representing the original contractor, without being 
substituted for him, the hen has been held properly 
perfected and enforced in the name of the as¬ 
signor for the benefit of the assignee 

§ 219. Of Perfected Lien 

Generally, a perfected mechanic’s lien Is assignable 
and passes as an incident with assignment of the debt 
which It secures. 

It is well established as a general rule that after 
a mechanic’s lien has been perfected by filing the 
necessary papers, it may be assigned A perfect¬ 
ed mechanic’s hen passes as an incident with the 
assignment of the demand for which it stands as 


security Indeed, the hen cannot be effectively 
assigned without an assignment of the debt ^2 No 
particular words are necessary to constitute an as¬ 
signment of the hen claim,^3 and, if the intent of the 
parties to effect an assignment is clearly expressed, 
this IS sufficient to accomplish the purpose,al¬ 
though, where the statutes of the particular juris¬ 
diction require the assignment to be made in a par¬ 
ticular way, there must be a compliance therewith 
According to some authorities an assignment of the 
lien must be in writing,^® but it has also been held 
that the hen may be assigned by parol As in the 
case of written assignments generally, as discussed 


89. RI—McDonald T. Kelly, 14 R 
L 335. 

40. Ark—^Wya.tt Lumber & Supply 
Co V Hansen. 147 S W 2d 866, 201 
Ark 634—Superior Lumber Co v 
National Bank of Commerce, 2 S 
W2d 1093, 176 Ark 300 
Fla —Corpus Jans cited in Spears 
V West Coast Builders' Supply 
Co, 133 So 97, 98, 101 Fla 980 
Mo —Williams Lumber & Manufac¬ 
turing Co V Gmaburg, 146 S W 2d 
604, 347 Mo 119 

Nev—Nichols y Levy. 82 P 2d 120, 
65 Nev 310 

Wyo—Corpus Jons died in Sho- 
shoni Lumber Co y Fidelity & De¬ 
posit Co, 24 P 2d 690, 697, 46 Wyo 
241. 

40 C J p 811 note 17 

AssigimLent as seounty 

Fact that contractor paid em¬ 
ployees' wages from funds placed by 
bank to credit of contractor did not 
prevent bank, taking assignment as 
security of liens filed by employees, 
from acquiring enforceable liens 
thereby—John H Black Co v Sur- 
dam Holding Corporation, 260 N Y S. 
17. 140 Misc 113 

undertaking for payment 

Mechanic's lien is not rendered 
nonassignable by execution of statu¬ 
tory undertaking for payment of any 
Judgment for enforcement of lien — 
John R Blair Co v. Seadco Bldg 
Corporation. 289 N.T S 326, 136 Misc. 
204 

Consideration 

Evidence was held not to estab¬ 
lish unconditional contract for pay¬ 
ment for transfer of note secured by 
lien on homestead, and assignor al¬ 
leging unconditional contract for 
payment for transfer of note secured 
by lien on homestead could not re¬ 
cover on assignment contract with¬ 
out first showing payment of mate¬ 
rial and labor claims against home¬ 
stead which assignor contracted to 
pay—^Eastland Building & Loan 
Ass'n V Eastland County Lumbei 
Co, TexCivApp, 38 SW2d 369 


41. Cal—Union Supply Co v Mor¬ 
ns, 30 P2d 394, 220 CaL 831— 
Mitchell v Shoreridge Oil Co, 75 
P2d 110, 24 CalApp2d 382, hear¬ 
ing denied 77 P2d 221, 24 CalApp 
2 d 382 

Ky —^Weil y B E BufCaloe & Co. 65 
SW2d 704. 251 K> 673—Steele & 
Lebby v Flynn-Sullivan Co, 54 S 
W 2d 325, 245 Ky 772. 

40 C J p 311 note 18 
Assignment without notice to owner 
Where mechanics' claims against 
owners of land for construction of 
house thereon were transferred to 
assignee with written notice to as¬ 
signee that assignment of lien was 
included, that owners had no notice 
of assignment did not prevent as¬ 
signee from acquiring lien —Bell 
Bros & Co V Arnold, 68 S W 2d 958, 
17 Tenn App 493 

42. Cal—Union Supply Co v Mor¬ 
ns. SO P 2d 394, 220 Cal 831 

40 C J p 311 note 19 
Rights passing as incidents under 
assignments generally see Assign¬ 
ments S3 85-89 

43. Fla—Clarkson v Louderback, 
19 So 887, 36 Fla 660 

Nev—Skyrme v Occidental Mill & 
Mining Co. 8 Nev 219 
Equitable assignment 
Agreement by purchaser of con¬ 
tractor's lien to pay subcontractor 
was held to amount, pro tanto, to 
equitable aasigrnment of lien on 
property and fund held by purchas¬ 
er —Grant v McAuliffe, Tex Civ 
App, 8 S W 2d 226, error dismissed 
Ajl QssigiuneiLt indorsed on the lien 
paper of "the within lien and all my 
rights thereunder” is an assignment 
of the debt as well as of the lien — 
Skyrme v Occidental Mill & Mining 
Co, 8 Nev. 219 

44. Fla —Clarkson v Louderback, 
19 So 887, 36 Fla 660 

Wrong name of assignee 
Where, in a mechanic's lien fore¬ 
closure suit, brought by the "Con¬ 
struction Finance Corporation'* as 
the contractor’s assignee, a defend¬ 

790 


ant sought to take advantage of the 
fact that what purported to be the 
written assignment of the contract 
was made to the "Contractois* Fi¬ 
nance Corporation,” but there was 
testimony that it was to complain¬ 
ant. "Construction Finance Corpora¬ 
tion,” that the assignment actually 
was made, and complainant offered 
in evidence a note for the amount 
due under the contract, signed by the 
owners of the property who had en¬ 
tered into the contract, it was held 
that it was apparent that there was 
a mere error in the assignment — 
Construction Finance Corporation v 
Kawohl, 274 Ill App 541 

45. Tex —Indemnity Ins Co of 
North America v Bassett, Civ 
App, 299 SW 714 

Wis —Shearer v Browne, 78 N W- 
744, 102 WiB 586 

46. NT—^Wood V. Gnfenhagen. 7'6 
NTS 1014, 37 Misc 663. 

Wis—Shearer v Browne, 78 NW. 
744, 102 Wis 585 

47. Ind —Trueblood v Shellhouse. 
49 NE 47. 19 Ind App 91 

Or—McFeron v. Doyens. 116 F. 1068, 
59 Or 866 
xa Galifonia 

(1) In an early case, the court fol¬ 
lowed the rule that the assignment 
must be in writing—^Ritter v Ste¬ 
venson, 7 Cal 388 

(2) However, in a later case it 
was held that an oral assignment 
was valid, and the earlier case was 
held inconsistent with later deci¬ 
sions covering mortgage liens and at 
variance with the principle that a 
lien 18 but an incident of the debt 
and follows a valid assignment of 
the debt.—Union Supply Co v Mor¬ 
ns, 80 P 2d 894, 220 Cal 331, follow¬ 
ed in Mitchell Shorendge Oil Co, 
75 P2d no, 24 CalApp 382 

(3) A finding that the claim was 
transferred and assigned imports, in 
the absence of anything to show the 
contrary, that the court found on 
sufficient evidence that the claim was 
assigned in writing—Patent Brick 
I Co V. Moore, 16 P. 890. 76 Cal 205. 
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m Assignments § 56, a written assignment of a me¬ 
chanic’s lien IS not effective unless,** and until,** 
It is delivered. 

§ 220. - In Whose Name Lien Enforced 

The assignee of a perfected mechanic’s lien may bring 
an action to enforce the lien In his own name in some 
Jurisdictions, but in othera it has been held that the lien 
may and should be enforced in the assignor’s name. 

According to some authorities the assignee of a 
perfected hen may enforce the lien in his own 
name,** but it has also been held that the lien may*i 
and should** be enforced in the name of the as¬ 
signor, at least where he is the real party in inter¬ 
est** Thus, where the lien has been transferred 
as collateral security, it has been held that the as¬ 
signor may enforce the lien in his own name** 


However, an assignee for collection has been held 
the proper person to foreclose the hen, since he was 
the legal owner ** 

§ 221. Rights of Assignee 

Ordinarily, an aisigneo of a mechanic’s Hen obtalna 
only those rights possessed by the assignor at the time 
of the assignment, and he Is subject to all equities and de¬ 
fenses existing against the assignor at the time of the as¬ 
signment. 

The assignee of a mechanic's lien occupies the 
same position as the assignor,** having the same 
rights,*^ and being subject to the same equities,** 
conditions,** and defenses Hence, he can en¬ 
force no hen where the assignor was not entitled 
to a lien,®i as where the contract has not been per¬ 
formed to such an extent as to give nse to a hen.®* 


48. Gal—^Ritter t Stevenson, 7 Gal 
388 

49. n S —^Irvine v McDougall, Alas¬ 
ka. 235 F 888, 149 CGA 200. 

sa Mias—Hartford Accident & In¬ 
demnity Go V N O Nelson Mfa 
Go, 135 So 349, 160 Miss 604 
40 G J. p 312 note 31 
Parties plaintiff generally in proceed¬ 
ings to enforce mechanics' liens 
see S 283 

Persons entitled to enforce lien: 
Generally see infra 8 278 
Where inchoate hen has been as¬ 
signed see supra 8 218 
ITotlce of invalidity 
Transferee of note secured by In¬ 
valid mechanic’s lien was held not 
entitled to foreclosure of lien in ab¬ 
sence of proof that hen was pur¬ 
chased In reliance on its validity and 
without notice of its invalidity — 
Hill V Engel, TezGivApp, 89 SW 
2d 219, error refused 
ABBignment to partner 
Where one of two partners suing 
to enforce mechanic’s lien had as¬ 
signed his interest to copartner, as¬ 
signee was held properly granted 
foreclosure decree —Blatterman v 
Gities Service Oil Go, 246 NW. 632, 
188 Minn 95 
Sealed contract 

Mechanic’s lien proceeding was 
held properly brought in name of as¬ 
signee of real party in interest, even 
though contract was under seal — 
Balchunas v Novicki, 257 Ill App 
157 

Al. Mass —Massasoit-Pocaaset Nat. 
Bank v. Borden, 117 NE 911, 228 
Mass 581. 

68. Ill—^Phcenix Mut Life Ins Go 
V Batchen, 6 Ill App 621 
NY—^Hallahan v. Herbert, 57 NY 
409 

.68. Mo—Gill V Harris, 24 SW2d 
678, 224 Mo App 717. 


54. Ey—^Wagner v Swoope, 54 S 
W 2d 395, 246 Ky 19 

66. Gal—^Mitchell v. Shorendge Oil 
Go, 76 P 2d 110, 24 Gal App 2d 882, 
hearing denied 77 P.2d 221, 24 Gal 
App 2d 882 

56. Tex —^Employers' Liability As- 
sur Corporation v Eckert, Civ 
App, 46 S W 2d 464. affirmed Min¬ 
gus V Employers' Liability Assur 
Go, Com App • 66 S W’ 2d 292—Gar¬ 
ble V. Harris. Civ App, 88 SW2d 
622—^Employers’ Liability Assur 
Corporation v Lyon-Gray Lumber 
Go , Civ App, 29 S W 2d 848 
40 C J p 812 note 35. 

Forged instruments 

(1) Transferee of note and me¬ 
chanic’s hen could foreclose hen, 
notwithstanding forged, instead of 
original, mechanic’s lien note was 
transferred —Denman v Farm & 
Home Savings & Loan Ass’n, Tex 
Civ App , 61 S W 2d 817 

(2) As between assignor of me¬ 
chanic's hen contract and forged 
note and assignee thereof, assignee 
acquired assignor’s rights in genuine 
instruments and assignor’s hens 
thereunder, and, where assignment 
was recorded, assignee’s title to lien 
was held superior to that of assign¬ 
or’s subsequent bona fide assignee 
of contract and note, receiving gen¬ 
uine note duly indorsed—Wood v 
Sparks, Tex Com App, 69 S W 2d 861, 
rehearing denied 68 S W 2d 1109 

67. Fla—Lawson v Board of Pub¬ 
lic Instruction of Franklin County, 
for Use and Benefit of Alford, 159 
So 14, 118 Fla 246—Spears v. 
West Coast Builders' Supply Go, 
133 So 97. 101 Fla 980 

Miss—Sadler v Glenn, 199 So 306, 
190 Miss 112—Hartford Accident 
& Indemnity Go v. N O Nelson 
Mfg Co, 135 So 349, 160 Miss 
504 

Or—Colhns v Heckart, 270 P 907, 
127 Or 34 


Tex—^Hinton v Meador, Civ App, 97 
S W 2d 251, reversed on other 
grounds Wilson v Hinton. 116 S 
W 2d 365, 131 Tex 693—^Denman 

V Farm & Home Savings & Loan 
Ass'n, ClvApp. 61 SW2d 817 

40 C J p 812 note 36. 

Rights passing as incidents of as¬ 
signments generally see Assign¬ 
ments 88 85-89 
No greater rights 

Ala—^Le Grand v. Hubbard, 112 So 
826, 216 Ala 164 

5& Cal—^Hammond Lumber Co v. 

Fanta. 178 P 508. 179 Cal 652 
Md—Goldman v Brmton, 44 A 1039, 
90 Md 269 

69. Iowa—^Maryland Casualty Go 

V Des Moines City Evangelization 
Union. 167 NW 695, 184 Iowa 246 

Expenditures for oompletuig buiUU 
ing 

Makers of mechanic's hen note, 
given for building house, were held 
liable thereon to contractor’s as¬ 
signee for full amount less expendi¬ 
tures for completing building after 
contractor's default —Galbraith-Fox- 
worth Lumber Go v Long, Tex Civ 
App ,6 S W 2d 162, error refused 

60. Colo—^Howard v Fisher, 283 P 
1042, 86 Colo 493 

Ky —^Weil V B E Buffaloe & Co. 

66 SW2d 704, 251 Ky 678 
40 C J p 812 note 89. ^ 

61. Ga—Williams v. Jay, 160 SE 
426, 178 Ga. 872 

Tex —^Davis v National Bond & 
Mortgage Corporation, Civ App , 45 
S W 2d 272, reversed on other 
grounds National Bond & Mort¬ 
gage Corporation v Davis, Com 
App, 60 S.W2d 429—Muscogee 
First Nat Bank v Campbell, 58 
SW 628, 24 Tex Civ App 160 

62. Tex —^Postal Savings & Loan 
Ass’n V Powell, Civ App, 47 SW 
2d 343, enor refused. 

40 C J. p 312 note 41. 
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Neither can the assignee enforce a lien where, prior 
to the assignment, the assignor waived his right to a 
lien®* or was estopped to assert it ®® 

Payments made by the owner to the assignor after 
the assignment, but in good faith and without notice 
thereof, may be set off against the assignee,®® and, 
where the assignment is invalid, the fact that pay¬ 
ments were made with notice thereof is immateri¬ 
al;®® but an owner who, after the termination of 
the original building contract without the fault of 
the builder, and after the latter had commenced an 
action to foreclose his mechanic’s hen and had as¬ 
signed the hen and cause of action, but without 
knowledge of the assignment, entered into a new 
contract with the assignor with respect to the same 
subject matter, is not entitled to set off against the 
assignee any damages arising out of the assignor’s 
failure to perform the new contract®^ After a 


claim and the nght to a mechanic’s hen therefor 
have been assigned, the rights of the assignee can¬ 
not be affected by any statement made by the as¬ 
signor in a petition to be declared a bankrupt,®* 
unless such statement is ratified by the assignee ®* 

Duty to complete contract An assignee of a me¬ 
chanic’s note and lien has been held not to assume a 
construction contract"^® or the duty to complete the 
building on the contractor’s default 

Swiidated hen on homestead. The bona fide pur¬ 
chaser or assignee of a simulated mechanic’s hen 
on a homestead may enforce the lien,*^2 provided he 
is an innocent purchaser before maturity.'^* The 
purchaser is not entitled to enforce the lien, how¬ 
ever, where he is not a purchaser for value without 
notice of Its invaliditj or where there has not 
been substantial performance of the contract^® 


VL WAIVER, DISCHARGE, RELEASE, AND SATISFACTION 
A. WAIVER OP RIGHT TO LIEN 


§ 222. In General 

The right to a mechanic’s Hen may be waived. 

The principle that a person of full age and acting 
sui juris can waive a statutory or even a constitu¬ 


tional provision in his own favor, affecting simply 
his property or alienable rights and not involving 
considerations of public policy, applies to mechan¬ 
ics’ liens,*^® and when the lien has been once waived 


Ftovision anthonsuig- lien 
Under a cliuse of the contract bo 
providing, a contractor’s assignee of 
mechanic's hen note was held enti¬ 
tled to foreclosure, notwithstanding 
contractor's default —Galbraith-Fox- 
worth Lumber Co v Long, Tex Civ. 
App, 5 S W 2d 1G2, error refused 
Abandonment of contract 
Where under arrangement between 
contractor and lender, lender was to 
furnish money to finance construc¬ 
tion job, as between lender and par¬ 
ties assigning claim to him, the as¬ 
signments were controlling, but as 
to other persons who had furnished 
labor and materials in construction 
of building and as to building funds 
paid into court by owner after con¬ 
tractor had abandoned contract, the 
l^der was not entitled to lien 
sSainst funds or building, but he 
was only entitled to a pro rata shara 
—Sadler v Glenn, 199 So 805. 190 
Miss 112 

63. Wash —^Kent Lumber Go. ▼. 
Ward, 79 P 4S5, 37 Wash 60 

64. Md—Goldman v Brinton, 44 A. 
1029, 90 Md 259 

65. NT —Lawrence v Greenfield 
Cong Church, 58 NE 24, 164 NT 
116 

66 . NT—^Nason JIfg Co v Adams. 
134 NTS 1100, 76 Misc 590 

67. N T.—^Lawrence v. Greenfield 


I Cong Church, 58 NE 24, 164 NT 
115 

88 . Mich—Kudner v Bath. 97 NW 
6S5, 135 Mich 241 

69. Mich—^Kudner v Bath, supra 

70. Tex—Long Bell Lumber Co v 
Futch, Civ App, 20 S W 2d 1076. 
error refused—^Lancaster v Wha¬ 
ley Lumber Co, Civ App., 18 8 W 
2d 769, error dismissed 

^Giabllity to Bubcoatxsctor 

Contractor's assignment to lumber 
company as secuiity reserving right 
to fulfill contract was held, as matter 
of law, not to render assignee liable 
to subcontractor, and a statement to 
subcontractor of representative of 
lumber company, taking assignment 
from contractor as security, that 
company was financing job, did not 
render company liable to subcontrac¬ 
tor—Gollnick v^ Fry, 23 S W 2d 677, 
119 Tex. 23 

71. Tex —^Lancaster v. Whaley 

Lumber Co, Civ App, 18 S W 2d 
796, error dismissed—Galbraith- 
Foxworth Lumber Co v Long, 
Civ App. 5 S W 2d 162, error re¬ 
fused 

ZTot lisbla In damages 
Where mortgagee purchased note 
and mechanic's lien contract but did 
not assume obligation to make im¬ 
provements on mortgaged property, 
mortgagee would not be liable in 

792 


damages for failure to make Im¬ 
provements—Farm & Home Savings 
& Loan Ass'n of Missouri v Muhl. 
Tex Civ App , 87 S W 2d 316. error 
refused 

72. Tex—Garrett v Katz, Civ App. 
23 SW2d 436, corrected 27 S W 
2d 373—Bernstein v Hibbs, Civ. 
App, 284 SW 234 

Rights of subsequent holders of sim¬ 
ulated hens generally on home¬ 
steads see Homesteads 5 148 

73. Tex—Quillin v State Trust Co. 
Civ App, 60 SW2d 879, error re¬ 
fused 

7A Tex—^Hill v Engel, Civ App, 89 
SW2d 219, error refused 
Notice 

Mechanic's and materialman's lien 
was held void in hands of lien pur¬ 
chaser, where no improvements were 
made under lien contract, and trans¬ 
action was simulated, notwithstand¬ 
ing landowners' representation to 
purchaser that lien was valid and 
subsisting, since physical facts, 
when purchaser inspected property, 
put him on notice that representar 
tions were false—Judge v Shaboub. 
Tex Civ App , 57 S W 2d 613. 

7A Tex —Postal Savings & Loan 
Ass'n v Powell, GivApp. 47 SW 
2d 343, error refused 
78^ Cal—Giant Powder Co Consol¬ 
idated V. Fidelity & Deposit Co. of 
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It cannot afterward be revived^T m the absence of 
an express agreement to that effect with the own- 
cr^s binding on those whose interests are adversely 
affected ^9 It has been held that the principal con¬ 
tractor may waive the right, not only of himself,80 
but also of persons claiming under him,8i to a me¬ 
chanic’s lien on compliance with statutory require¬ 
ments 8^ It has also been held, however, that the 
rights of subcontractors will not be affected by any 
act of waiver of the principal contractor subsequent 


to the original contract83 and that stipulations in 
contracts between the owner and the principal con¬ 
tractor waiving hens are not binding on laborers 
and materialmen84 unless they have actual notice 
thereof when they furnish labor or materials 85 

Operation and effect. The courts will accord full 
force to a waiver voluntarily made,86 but they will 
not extend its operation and effect beyond its plain 
terms 87 The waiver of a mechanic’s hen is not the 


Maryland. 7 P 2d 1023. 211 Cal 
619—^Kennedy v National Surety 
Co, 295 P 359. lU CalApp 306 
Ind—Corpus JiOfis quoted aa Ham¬ 
mond Hotel & improvement Co ^ 
Williams, 178 NB 177. 95 Ind App 

Io\ia—Joyce Lumber Co v Mar¬ 
shalltown Construction League. 
2S3 NW 912, 226 Iowa 274— 

Eclipse Lumber Co v Bitler, 241 
NW 696, 213 Iowa 1313 
Uinn —Smude v Amidon, 7 N W 2d 
776. 214 Mina 266 

NJ—Booye v Riea, 134 A 86, 102 
N J Law 322—City Hall Building 
& Loan Ass'n of Ne'wark v Flor¬ 
ence Realty Co, 168 A 606, 110 N 
JEq 12 

Okl—Eason Oil Co v M A Swatek 
& Co, 36 P 2d 504, 169 Okl 170 
Pa—Clayton v Lienhard, 167 A 
821, 312 Pa 433 

Tex—corpus Jurla ^ Ver- 

schoyle v Holiflddi Civ App, 90 
SW2d 907, 911 
40 C J p 313 notes 60. 61 
Abandonment of Ueu see infra § 241 
Release of lien see infra 9 246 
Waiver of priority over encumbrance 
see supra § 204 

77. Ind — Corpus Jtuas quoted In 
Hammond Hotel & Improvement 
Co V Williams, 178 N B. 177, 96 
Ind App 506 

Mich—Pittsburgh Plate Glass Co v 
Art Centre Apartments, 235 NW 
234, 253 Mich 501 
40 C J p 313 note 52 

78. Ind Jnxl® quoted In 

Hammond Hotel & Improvement 
Co V Williams, 178 N B 177, 96 
Ind App 506 

Ohio —^Whitmer v Arthur, 28 Ohio 
NP.NS, 481 

Padlnra of property owner to carry 
out his part of contract did not re¬ 
vive mechame's lien once waived — 
Hammond Hotel & Improvement Co 
v Williams. 178 NB 177. 95 Ind 
App 506 

79- Mich —Pittsburgh Plate Glass 
Co V Art Centre Apartments, 235 
NW 234, 258 Mich 601 
80u Ill —Mouldmg-Brownell Corpo¬ 
ration V B C. Delfosse Const Co, 
» NE2d 459, 291 Ill App 343— 
McNulty V White, 242 Ill App 37 
Ind—R’okomff Frankfort & Western 


Tract Co v Kokomo Trust Co 
137 NE 763. 193 Ind 319—Ham¬ 
mond Hotel & lmpio\einpnt Co v 
Williams. 176 N E 154, 95 Ind App 
506. rehearing denied 178 NE 177, 
95 Ind App 506 

Agreement of contractor see infra 
9 224 

81. Ill —Mouldmg-Brownell Corpo¬ 
ration \ E C Delfosse Const Co, 
9 NE2d 459, 291 Ill App 343—Mc¬ 
Nulty V White. 242 Ill App 37 

Ind —^Hammond Hotel & Improve¬ 
ment Co V Williams. 176 NE 164. 
93 Ind App 506, reheating denied 
178 NE 177, 95 Ind App 506— 
Clarage v Palace Theatre Cox po¬ 
tation, 165 NE 550, 95 Ind App 
443 

40 C J p 313 note 55 
Stipulation in prmcipal contract 
against liens as affecting subcon¬ 
tractor, mateiialman, or workman 
see supra 9 109 

82. Ind —Clarage v Palace Thea¬ 
tre Corporation, 165 NE 550, 95 
Ind App 443—^Hutton v McGuire, 
161 NE 648, 88 Ind App 163 

Pa—Lumber & Millwork Co of Phil¬ 
adelphia V Graham, Com PI, 60 
MontgCo 162 
Ackaowladgmenl; 

Where contract for construction of 
building contained a provision waiv¬ 
ing all Tights to mechanics' liens 
was not acknowledged as required by 
statute, materialmen sjid subcontrac¬ 
tors hsLd right to enforce lien with¬ 
out regard to the fact that they 
had actual notice of the contract — 
Hutton v McGuire, 161 NE 648, 88 
Ind App 163. 

Description of property held snilL 
cient 

Description of property in building 
contract as northwest corner of a 
named street and avenue was suffi¬ 
cient within law authoiizing waiver 
of lien—Clarage v Palace Theatre 
Corporation, 165 NE 550, 95 Ind 
App 443 
Becordiug 

Statute does not invalidate waiver 
of mechame's lien on part ot oi^ginal 
contractor, even though contract is 
not lecorded—^Hammond Hotel £. 
Impiovement Co v Williams, 176 N 
E 164, 95 Ind App 606, reheanne 
denied 178 NE 177, 95 Ind App 506 
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^3. Kan —^Nixon v Cj'don Lodge 
No 5 K P, 43 P 236. 56 Kan 298 
La—Young v Barelli, 125 So 258. 
169 La 319 

Mo—Corpus Juris quoLed ul Kicrns 

V Gibson, App, 289 3 W 358, 362 

84. Ala—Baker Sand & Gravel Co 

V Rogers Plumbing & Heating Co , 
154 So 591, 228 Ala 612, 102 AL 
R 846 

85. Ala—^Baker Sand & Gravel Co 

V Rogers Plumbing & Heating Co, 
supra 

8& Ill —Purnell v Jones, 30 N E 2d 
212, 307 Ill App 3S5—Kasmek v 
Saunders. 23 NE2d 673, 302 Ill 
App 115—Hyde Paik Inv Co v 
Hyde Park State Bank. 257 Ill App 
539 

Kan —^Augusta Building & Loan 
Ass’n V Speck. 286 P 516, 130 
Kan 45 

Ohio—^Kocher v Ricketts, App, 49 
NE2d 85 

40 CJ P 813 note 68. 

Geueral waiver 

'*Where a general waiver is exe¬ 
cuted, and there is nothing in the 
context to show a contrary inten¬ 
tion, there is nothing left for the 
court to do but to enforce the con¬ 
tract as the parties have made it" 
—^Decatur Lumber & Mfg Co v 
Crail, 183 NE 228, 230, 350 Ill 319 
—^Turner v Brenckle, 94 N E 495, 
496, 249 Ill 394 

Claimed reservation as to use of 
waiver of mechanic's lien executed 
by subcontractor was of no effect 
unless it was brought to attention 
of bank which made construstion 
payments prior to bank’s payment to 
principal contractor for subcontrac¬ 
tor of amount shown to be due to 
the subcoiiti actor by sworn state¬ 
ment of the principal contractor — 
Gottesman v. United Sav Bank, 289 
NW 250, 291 Mich 661. 

Joint owner 

Where materialman withdrew his 
claim foi a mechanic’s lien against 
one of two joint owners of property 
affected, his lien could not be upheld 
aa to the interest of such joint own¬ 
er —^Dalbey Bros Lumber Co v 
Crispin. 12 NW2d 277, 234 Iowa 161 

87. Ill—Goldstein v. McAlonan, 17 
NE2d 993, 297 Ill App 643 
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giving up of a property right, but merely of an add¬ 
ed remedy.8* When a contractor waives his right 
to a hen, he thereby agrees to rely on his right to 
obtain a judgment at common law imder the con¬ 
tract in case the owner defaults A waiver of a 
hen by a materialman has been held to remit him 
to his right to participate in any fund in the hands 
of the owner It has been held that a material¬ 
man waiving his hen cannot recover materials not 
attached to the freehold 

Avoidance A waiver may be avoided for fraud 
or misrepresentation's on showing that it is charge¬ 
able to the person for whose benefit the waiver was 
made^^ and that an offer was made to restore ben¬ 
efits received for its execution 

§ 223. What Constitutes in General 

While a waiver of a mechanic’s lien may be express 
or implied, an intention to waive must clearly appear. 
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In order to be effective a waiver must be supported by 
a consideration. 

It has been said that the term “waiver of me¬ 
chanic’s hen” has by long usage become descriptive 
of a writing having the purpose and effect of re¬ 
leasing, according to its terms, the statutory right 
to a mechanic’s hen 95 A waiver of a mechanic’s 
hen may be express,®® or it may be implied or in- 
ferred®^ from acts,®® conduct,®® or the course of 
dealing between the parties ^ What constitutes a 
waiver is essentially a question of intention,® in 
order to establish it the intention to waive must 
clearly appear.® While a claimant will be held to 
have intended to do what an express waiver par¬ 
ticularly states that he does do,* a waiver of the 
hen will not be presumed or implied contrary to the 
intention of the party whose nghts would be injuri¬ 
ously affected thereby,® unless by his conduct the 
opposite party was misled to his prejudice into the 
honest belief that such waiver was intended or 
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Kan—Southwestern Klectrical Co v 
Hughes, so P2d 114. 139 Kan 89 
Wash —^Lofthus v Gumming, 87 P 2d 
283, 198 Wash 115 
40 C J p 313 note 59. 

Construction and effect of waiver by 
agreement see inflra S 224. 

Bpsolal puxpoM 

(1) ‘'A waiver of lien for a clearly 
expressed special purpose will be 
confined by the courts to the purpose 
intended "—^Decatur Lumber & Mfg 
Co V CraU, 183 NB 228, 230. 350 
111 819. 

(2) Generally a waiver of mechan¬ 
ic’s lien to enable owner to secure 
mortgage loan on property for build¬ 
ing construction operates only to ex¬ 
tent of money advanced, in the ab¬ 
sence of clear language to the con¬ 
trary—Bruce Const. Corporation v 
Federal Realty Corporation, 189 So 
209, 104 Fla 93 

Ijlen for work or material subset 
^uently foxnlshad 

(1) Waiver of right to mechanic’s 
lien for labor and materials fur¬ 
nished to date does not affect right 
to Hen for work or material furnished 
thereafter —H G Wolff Co v 
Gw>nne. 246 IllApp 86 

(2) Materialman giving release re¬ 
quired by mortgagee for material 
which had been furnished before 
mortgagee would complete loan did 
not waive right to lien for material 
subsequently furnished —Southwest¬ 
ern Electrical Co v Hughes, 30 P 
2d 114, 189 Kan 89 

Belease oonstrued with waiver 
Separate release and waiver of me¬ 
chanic’s lien claim executed simul¬ 
taneously and as part of same trans¬ 
action should be construed together 
—^Pittsburgh Plate Glass Co v Art 


Centre Apartments, 235 NW 234, 

263 Mich 501 

Pacta held to show partial waiver 

Ill —Ottersen v Zerowski, 267 Ill 
App 91—Burgoyne v Pyle, 261 Ill 
App 356 

Mich—Saginaw Lumber Co v Stir¬ 
ling, 9 NW2d 680. 805 Mich 473 

88 . Ill —H G Wolff Co V Gwynne, 
246 IllApp. 86 

89. Ind —Hammond Hotel & Im¬ 
provement Co V Williams, 178 N 
B 177, 95 Ind App 506 

90. N C —Home Building v Nash, 
157 S B 134. 200 N C 430 

91. Tenn —^Prichard Bros v Causey, 
12 S W 2d 711, 158 Tenn 68 

92. Okl —Kiowa Lumber Co v Okla¬ 
homa City Building & Loan Ass’n, 
84 P 2d 692, 168 Okl 640 

93. Okl—^Kiowa Lumber Co v 

Oklahoma City Building & Loan 

Ass’n, supra 

94. Okl—^Kiowa Lumber Co v Ok¬ 
lahoma City Building & Loan Ass’n, 
supra. 

96 b Conn—Townsend v Barlow, 124 
A S32, 101 Conn 86 

96. Iowa—Joyce Lumber Co v 

Marshalltown Constiuction League, 
283 NW 912, 22b Iowa 274 

40 CJ p 313 note 61 

97. Iowa—Joyce Lumber Co v 

Marshalltown Construction Leagua 
supra 

Ohio—^Fall Savings & Loan Ass’n v 
Brumit, 161 NB 296. 28 Ohio App 
60 

Wis—^Roseliep v Herro, 289 N.W 
413. 206 Wis 256. 

40 C J p 313 note 64 

Implied agreement see infra 5 224 

98L US —Harris v Youngstown 
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Bridge Co, Ky. 98 F 365, 85 CCA 
841 

Iowa —Joyce Lumber Co v Marshall¬ 
town Construction League, 288 N 
W 912, 226 Iowa 274 
Affirmative aot 

In order to constitute waiver of 
materialman’s rights against building 
owner, there must he an affirmative 
act inducing owner to believe that 
strict performance is not expected — 
Compton V Jennings Lumber Co, 
Tex Civ App, 295 SW 308 
99. Cal—Jaekle v Halton, 78 P2d 
441, 26 Cal App 2d 706 
Wis—^Roseliep v Herro, 239 NW 
413. 206 Wis 266—Carl Miller Lum¬ 
ber Co V Meyer, 196 NW. 840, 183 
WiB 860 

1. Ohio —^Portsmouth Iron Co v 
Murray, 38 Ohio St 323 

2. Mo—Waters v Gallemore, App, 
41 SW 870 

Wyo—Corpus Jozis quoted in Maw- 
son-Peterson Lumber Co v Sprin¬ 
kle. 140 P 2d 588, 589, 69 Wyo 334, 
147 ALR 1089 
40 CJ p 818 note 69 

3. Mich —Saginaw Lumber Co v 
Wilkinson, 264 NW 240, 266 Mich 
661 

Tex—^Dillard v McGinty, Civ App, 
17 S W 2d 167. 

Wis—Roseliep v Herro, 289 NW 
418, 206 Wis 256 

Wyo—Corpus Jozis quoted m Maw- 
son-Peterson Lumber Co v Sprin¬ 
kle, 140 P 2d 688. 689, 69 Wyo 334 
147 ALR 1089 
40 C J p 314 note 70 

4. Ohio —Whitmer v. Arthur, 23 
Ohio NP.NS, 481 

5. Idaho —Smith v Faris-Kesl 

Constr Co, 150 P 26, 27 Idaho 407 

40 C J p 814 note 72 
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consented to.^ 

A waiver of a mechanic's lien must be supported 
by a consideration in order to be effective ^ Reli¬ 
ance and action on the waiver may be treated as a 
sufncient consideration,8 as where the owner, rely¬ 
ing on the waiver, makes a payment to the contrac- 
tor® or does not give a notice of nonliability in the 
manner required by statute,or where a mortgagee 
pays the proceeds of the loan directly to the own¬ 
er When authorized,^8 not otherwise,^® a 
waiver by an agent is binding on the principal. 

Applying these rules and principles, the courts 
have held various particular matters to constituted^ 
or not to constituted^ a waiver Some courts hold 
that the submission to arbitration of the matters in 
dispute under a contract is a waiver of a right to a 


§ 224 

mechanic’s lien,i8 but other courts take the oppo¬ 
site view d7 

§ 224. Agreements 
a In general 

b Agreements as to payment 
a. In General 

The right to a mechanic’s lien may be waived by an 
express or implied agreement. 

The right to a mechanic’s lien may be waived by 
contract or agp-eementdS between the person enti¬ 
tled to the lien and the ownerd 9 or, except in some 
jurisdictions,20 the principal contractor.21 It is 
essential to the application of the rule that an agree¬ 
ment to waive the hen shall have been made, 2 2 that 
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a Ky—^Taylor v Fuller, 172 SW 
959, 162 Ky 668 
40 C J p 314 note 73 

7. Ill—U S Gypsum Co v Ran¬ 
dall. 21 N E 2d 327, 300 Ill App 610 
Mo—Corpna Jana cited In Giamma- 
nno V J W Caldewey Const Co, 
App, 72 S W2d 169. 160 
Okl — Corpna Jiula cited in Eason 
Oil Co V M A Swatek & Co, 36 
P2d 604, 606, 169 Okl. 170 
40 C J p 314 note 74 
A seal imports a consideration — 
H G. Wolff Co V Gwynne, 246 Ill 
App 86—40 C J p 814 note 79 
Conaidexation lield valid 
U S —In re Danville Hotel Co, C C A 
Ill. 88 F 2d 10 

Fulnre or want of consideration 

(1) Waiver of mechanic's lien giv¬ 
en in consideration of full payment 
fails of consideration where payment 
IS made by check which is not hon¬ 
ored. unless evidence discloses agree¬ 
ment to contrary—Eason Oil Co v 
M A Swatek & Co, 36 P 2d 604, 169 
Okl 170 

(2) Where check received by sub¬ 
contractor in consideration of his 
execution of mechanic's lien waiver 
was dishonored, waiver was ineffec¬ 
tive for want of consideration, ex¬ 
cept in so far as property owners in 
reliance on waiver made payment to 
principal contractor—Giammarino v 
^ W Caldewey Const Co, Mo App, 
72 S W 2d 169 

a Minn—Home Supply Co, Inc, v 
Ostrom, 204 N W 647, 164 Minn 
99 

Mo—Coxpus Jons cited In Giamma- 
iino V J W Caldewey Const Co, 
App, 72 SW2d 169, 160 
ITotioe of failuxe of oonslderatioii 
It has been held that an owner of 
premises constructed by contractor 
may not rely on waiver of lien given 
by subcontractors and materialmen 
when owner has notice of failure of 


consideration supporting such waiver 
—^Eason Oil Co v M A Swatek & 
Co, 36 P 2d 604, 169 Okl 170 
a Mich —Pittsburgh Plate Glass Co 
V Art Centre Apartments, 235 N 
W 234, 268 Mich 501 
Mo —Goipos Jtms mted in Giamma¬ 
rino v J. W Caldewey Const. Co, 
App, 72 SW2d 159. 160 
40 C J p 814 note 76 
la SC—Murray v. Earle, IS SC 
87. 

11. ni—Bowers v Jarrell. 210 Ill 
App 266 

40 C J p 314 note 78 

12. Or—Hughes v Lansing, 65 P 
96. 94 Or 118, 76 Am S R 574 

13. Neb—Bullard v De Groff 82 N 
W 4. 69 Neb 788 

1^ ns —In re Danville Hotel Co , 
CCAlll, 38 F2d 10 
Iowa—Fullerton Lumber Co v Mil¬ 
ler, 252 NW. 760, 217 Iowa 630 
Ky—Woods V Constantme. 289 SW 
282, 217 Ky 196 
40 C J p 314 note 82 
15. Matters not constitutuig waiver 

(1) The failure of materialmen to 
give owner notice of their claims has 
been held not a waiver of their liens 
—^Armour & Co of Delaware v Mc- 
Phee & McGinnity Co, 275 P 12, 85 
Colo 262 

(2) The filing of a second lien ac¬ 
count to correct the allegation of 
ownership in a prior statement did 
not constitute a waiver of mechanic's 
lien right—^Waters v GsJlemore, Mo 
App, 41 S W 2d 870 

(8) Materialman did not waive lien 
by accepting payment, made without 
instructions and applied on items 
sold before first lien items were fur¬ 
nished—Cleary v Siemers-Marshall 
Electric Co, Mo App, 296 S W. 448 
(4) Lien of stop notice claimant 
is not waived or destroyed by fllmg 
claim either as general or secured 
claim with trustee in bankruptcy of 
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contractor—^Harry Pinsky & Son Co 
V Wike. 136 A. 920, 101 NJEq 45, 
affirmed 141 A. 920, 103 NJEq 18 
(5) Other matters 

Iowa—Spieker v Cass County Fair 
Ass'n, 249 NW 416, 216 Iowa 424. 
Wyo—^Mawson-Peterson Lumber Co. 
V Sprinkle, 140 P 2d 588, 69 Wyo. 
334. 147 ALR 1089 
40 C J p 314 note 83 [a] 

18. NY—^New York Lumber & 
Wood-Working Co v Schneider, 1 
NTS 441, 16 Daly 16. 15 N T Civ 
Proc 30, affirmed 24 NE. 4, 119 
N.T. 476 

17. Ill—Sorg V Crandall, 84 NE 
181, 283 Ill 79. 

ISm Cal —^Reinhart Lumber & Plan¬ 
ing Mill Co V. Hladik, App, 259 
P 363 

Iowa—Joyce Lumber Co v Marsliall- 
town Construction League, 283 N 
W 912, 226 Iowa J74 
N J —City Hall Building & Loan 
Ass'n of Newaik v Florence Realty 
Co . 168 A 606, 110 N J Eq 12 
40 C J p 315 note 87 
Waiver or estoppel by becoming 
party to indemnity bond against 
liens see infra § 231 

19. NT —Cummings v Broadway- 
94th St Realty Co, Inc, 135 NE 
832. 233 N Y 407 

40 C J p 316 note 88 

20. Ga—Massachusetts Bonding & 
Insurance Co v Realty Trust Co, 
83 S E 210, 142 Ga 499, 505. error 
dismissed 36 S Ct. 461, 241 U S 
687. 60 LEd 1237 

40 C J p 816 note 89 

21. Ind—^Peter & Burghard Stone 
Co V Marion Nat Bank of Manon, 
168 NE 472, 198 Ind 581 

40 C J p 316 note 90 

22. Wash—^Pacific Lumber & Tim¬ 
ber Co V Dailey, 111 P. 869, 60 

^ Wash 566 
40 C J p 816 note 9L 
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it shall not have been procured by fraud,and that 
It shall relate to and cover the hen in question 
A party cannot properly set up as a waiver a con¬ 
tract containing mutual covenants with which he 
himself has failed or refused to comply 25 Also, 
where a waiver by a materialman is contingent on 
the fulfillment of the contract between the owner 
and contractor, on nonperformance of that contract 
by the contractor the materialman is entitled to file 
a lien 2® On the other hand, where the right to a 
mechanic’s hen is absolutely waived by the contract, 
the binding effect of such waiver is not defeated by 
the owner’s failure to comply wuth his own inde¬ 
pendent covenants and agreements 27 Likewise the 
binding effect of a waiver contained in a subcon¬ 
tract IS not obviated by a breach of contract by the 
contractor 28 

A mechanic’s hen may be waived by an express 
contract or agreement^^ or, except in some jurisdic¬ 
tions,®® by an implied agreement 2^ Conversely, in 
order to constitute a waiver by contract, there must 


be an express covenant waiving the lien32 or a cov¬ 
enant resulting by implication from language so 
plain that a mechanic can so understand without 
seeking professional interpretation as to its legal 
effect 22 Any agreement or stipulation which clear¬ 
ly shows that it is the intention of the parties that 
the right to a hen shall be waived is sufficient to ac¬ 
complish the purpose ,24 but the contract must re¬ 
ceive a reasonable construction 25 In the absence 
of language indicating a purpose under no circum¬ 
stances to claim a hen it is not to be supposed that 
the contractor intended absolutely to relinquish his 
right ,38 and where the terms of the contract are 
ambiguous the doubt should be resolved against the 
waiver 37 

A contract inconsistent with the existence, per¬ 
fection, or enforcement of a mechanic’s hen may 
operate as a waiver thereof ,28 but the right to a 
hen under a contract complete in itself is not 
waived by entering into another contract relating 
to a different subject matter 39 Various specific 


Afirraemoat to snliordiiLata lien 

Gontractoi'a agreement to subor¬ 
dinate any lien i^bich he might have 
for work, labor, and services or ma¬ 
terials furnished to lien of existing 
mortgage, and agreement to accept a 
3 umor mortgage for any unpaid bal¬ 
ance of contract price for work done, 
did not constitute a waiver of me¬ 
chanic’s lien—Busca v Gasiorowski, 
10 NESd GSl, 292 Ill App 167 

23. US —Haskell v McClintic-Mar- 
shall Co, CCA Wash, 2S9 F 405 

Pa—^Vansciver v Churchill, 35 Pa 
Super 212 

Fraud held not shown 
Contractor's agreement to pay pre¬ 
existing debt out of contract price 
was not unlawful and constituted no 
eMdence of fraud against material¬ 
man induced to waive lien—Home 
Building V Nash, 167 SE 134. 200 
NC 480 

24. Cal—^Reinhart Lumber & Plan¬ 
ing Mill Co V Hladik, App, 269 P 
363 

Mo —Fuhler v Gohman & Levine 
Const Co, 142 S.W 2d 482, 846 Mo. 
58S 

40 C J. p 315 note 93 

25. La—Cential Lumber Co v. 
Schroeder. 114 So 644. 164 La 759. 

Wis—Can Hiller Lumber Co v. 

Meyer, 196 NW 340. 188 Wis 360. 
2B, Kan—^Elder Meicantile Co v 
Ottawa Inv. Co, 165 P 279, 100 
Kan 697 

27. Ind —H'.mmond Hotel & Im¬ 
provement Co ^ Williams, 1T6 N 
E 154, 95 Ind App 506, rehearing 
denied 178 NE 177, 95 Ind App 
506 

40 C J p 315 note 96 


Failure to pay amount due under con¬ 
tract 

Co\enant waiving mechanic’s lien 
has been held not rendeied ineffectual 
by owner’s failure to pay amount due 
under contract—Hammond Hotel & 
Impzovement Co v Williams, supia 

28. Tex—Collinsville Mfg Co. v 
Street, Ci\ App , 196 S W 284 

40 CJ p 315 note 97 

29. Ill —Salomon-Waterton Co. v 
Union Asbestos & Rubber Co, 363 
Ill App 583 

Ind —^Hammond Hotel & Improve¬ 
ment Co V Williams, 176 NE 164, 
95 Ind App 606, rehearing denied 
178 NE 177, 95 Ind App 506 
Iowa —Joyce Lumber Co v Marshall¬ 
town Construction League, 283 N 
W 912, 226 Iowa 274—Van Dyck 
Heating & Plumbing Co v Central 
Iowa Bldg Co, 205 NW 650, 200 
Iowa 1003 

40 CJ p 815 note 98 
3a US —In re Wil-Low Cafeterias, 
DCNT, 22 FSupp 622. 

40 CJ p 313 note 63 

31. Iowa—Joyce Lumber Co v 
Marshalltown Construction League, 
283 NW 912, 226 Iowa 274 

Ohio—^Portsmouth Iron Co v Mur¬ 
ray, 88 Ohio St 838 

32. Ind—Carson Payson Co v 

Cleveland, C, C & St. L R Co. 
106 NE 603, 57 Ind App 357 

40 C J p 316 note 2 

33 . Ill —Burgoyne v. Pyle, 261 Ill 
App 356 

Pa—Clayton v Lienhard, 167 A 321, 
312 Pa 433—Schwartz v ’Whelan, 
115 A 525, 295 Pa. 425, 65 ALR 
277 

40 C J p 310 note 3 
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34. Ind —^Peter & Burghard Stone 
Co v Marion Nat Bank of Marlon, 
163 NE 472, 198 Ind 581 

Iowa—^Eclipse Lumber Co v Bitler, 
241 NW 696, 218 Iowa 1318—Van 
Dyck Heating & Plumbing Co v 
Central Iowa Bldg Co, 205 NW 
650, 200 Iowa 1003. 

40 C J p 816 note 4 
Seasonably clear 

In Older to deny to contractors, 
materialmen, and laborers statutory 
security for payment for work per¬ 
formed or materials furnished, the 
intent and interpretation of language 
relied on to constitute waiver of right 
to claim lien should be reasonably 
clear—Nelson v Cohen. 84 P2d 658. 
160 Or 336. 

35. Md —McLaughlin v Reinhart, 54 
Md 71 

40 C J p 816 note 5. 

30. Wyo —Corpus Juris quoted in 
Mawson-Peterson Lumber Co v 
Sprinkle, 140 P 2d 588, 689, 69 Wyo 
334. 147 ALR 1089. 

40 C J p 316 note 6 

37. Fla —Bruce Const Corporation 
V Federal Realty Corporation, 139^ 
So 209, 104 Fla 93. 

Ill—^Burgoyne v Pyle, 261 Ill App 
356 

Iowa—^Eclipse Lumber Co v. Bitler, 
241 NW 696, 213 Iowa 1313 
Or—^Nelson v Cohen, 84 P2d 658, 
160 Or 336 
40 C J p 316 note 7 

38. Wis —Carl Miller Lumber Co v 
Meyer, 196 NW 840, 183 Wis 360 

40 C.J p 316 note 8 

39. US —^Haskell v McClintic-Mar- 
ahall Co, CCA Wash. 289 F 405 
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contract provisions have been held not to operate 
as a bar or waiver of a mechanic’s hen ^0 

Application of general agreement to hen of con¬ 
tractor. The contractor waives his own hen where 
he expressly agrees not to file it,4i but the authori¬ 
ties are conflicting on the question whether the con¬ 
tractor waives his own hen by agreeing generally 
that no lien shall be filed, without expressly men¬ 
tioning his own lien, some decisions holding that 
such an agreement amounts to a waiver of his lien ^2 
while other decisions hold that it does nof^^ and 
that it applies only to the hens of other persons 
It has been held that an agreement of the contrac¬ 
tor to complete the building and deliver it to the 
owner free and clear of all hens, claims, or encum¬ 
brances does not amount to a waiver of his lien^^ 
and that the liens referred to are those of subcon¬ 
tractors and persons other than the contractor.^® 
Also an agreement of the contractor to furnish a 
release from liens is not a waiver of his own lien,^^ 
but IS merely an agreement to furnish releases from 
his subordinate contractors 

b. Agreements as to Payment 

An agreement by a person entitled to a lien that he 
will look exclusively to the contractor or some person 


other than the owner for the payment of his claim is 
a waiver of his right to a Hen. Agreements with respect 
to the manner or time of payment will not affect a 
waiver unless the terms agreed on are inconsistent with 
the existence or enforcement of the lien. 

An agreement by a person entitled to a hen that 
he will look exclusively to the contractor or some 
person other than the owner for the payment of his 
claim IS a waiver of his right to a hen How¬ 
ever, agreements with respect to the manner or time 
of payment will not effect a waiver of the lien un¬ 
less the terms agreed on are inconsistent with the 
existence or enforcement of the lien 5® A provision 
in the building contract that payment shall be made 
only on sufficient evidence diat all claims on the 
building for work and materials are discharged is 
not a waiver of the contractor’s right to a hen 
The fact that the contract stipulates for a credit 
does not show a waiver of the lien®^ unless the 
credit is inconsistent with its enforcement,®® as 
where the time of payment is fixed at a date after 
the time within which proceedings to enforce the 
hen must be commenced Likewise an extension 
of the time of pa>ment is not a waiver of the hen®® 
unless the time for payment is extended by agree¬ 
ment beyond the time allowed for enforcing the 
hen ®® 


40l La—Ruston Lumber & Supply | 
Co V. Beckham, 128 So 581, 14 La 
App 204 

Mich—Saginaw Lumber Co v Wil¬ 
kinson. 254 NW 240. 266 Mich 
661 

40 C J p 316 note 10 
Fartacnlar provisions 

(1) Arbitration clause In lien 
claimants' contract —Park Lane 
Properties v. Fisher, 6 P 2<1 677. 89 
Colo 691. 

(2) Provision that conti actor 
should pay all labor and material 
claims arising in construction of 
house and not permit any liens or 
encumbrances to attach to house, and 
that owner should pay contractor on 
proof that no such claims existed — 
Nelson v Cohen, 84 P 2d 658, 160 Or 
336 

41. NT —Cummings v Broadway- 
94th St Realty Co, Inc, 186 NE 
832. 233 NY 407 

Pa—Lydick v Anderson, 41 A. 729, 
188 Pa 600 

Stipulation against lien contract 
generally see supra S 92 

42. Or—Gray v. Jones, 81 P. 818, 47 
Or 40. 

40 C J p 816 note 12 

43. NT—^Eertscher v Green, 99 N 
E 146, 205 N T 622, Ann Cas 1913C 
561 

Vv’asli—Gray v Hickey, 162 P. 664. 
94 Wash 870. 


44. NT—Eertscher v Green. 99 N. 
E 146. 205 NT 532. Ann Cas 1913C 
561 

Wash—Giay v Hickey, 162 P 664, 
91 Wash 370 

Waiver of prmcipal contractor as af¬ 
fecting pel sons claiming under him 
see supra § 222 

45. Ill —^Advance Terra Cotta Co v 
Moran, 207 Ill App 17 

Wis—Davis V La Crosse Hospital 
Ass'n. 99 NW 351. 121 Wis. 679, 
1 Ann Cas 950 

48. Ill —^Advance Terra Cotta Co 
V Moran, 207 Ill App 17 

Wis—^Davis V La Crosse Hospital 
Ass'n, 99 NW 861, 121 Wis 679, 
1 Ann Cas 960 

47. Ill —Concord Apartment House 
Co V O'Bxien, 81 NE. 1076, 228 
Ill 476 

48. Ill—Concord Apartment House 
Co V O'Bnen. supra 

48. NT—^Algulre v Barrow. 272 N. 
TS 308, 151 Misc 177 

Utah —Dwyer v Salt Lake City Cop¬ 
per Mfg Co, 47 P 311, 14 Utah 
339 

40 C J p 316 note 20. 

Reliance on credit of building or 
property see supra S 46 

50l Cal—Leibowitz v Berry, 299 P. 
779. 114 Cal App 6 

Md—Maryland Brick Co v Spilman, 
25 A 297, 76 Md 337, 86 Am S R 
431, 17 LRA 699 

797 


Mich—Sagmaw Lumber Co. v Wil¬ 
kinson, 254 NW. 240, 266 Mich 
661 

Pa—Schwartz v Whelan, 146 A 625, 
295 Pa 425, 65 ALR 277 
Va—Cain v Rea, 166 SE 478. 169 
Va 446. 85 ALR 945 
Agreemeut to aooept proceeds of 
mortgage 

Contractor’s agreement to accept 
proceeds of mortgage as part pay¬ 
ment constituted waiver of lien to 
extent of amount due under mort¬ 
gage —Hoftman v Wheat, CCA Fla, 
37 F2d 93 
Monthly 

Ala —^Woodall v Southern Mfg Co» 
135 So 446. 223 Ala 262 
51. Mass—^Poirier v Desmond, 68 
NE 684, 177 Maas 201 
40 C J p 316 note 22 

62. Pa—Schwartz v. Whelan, 145 A. 

525, 295 Pa 425, 65 A L R 277 
RI—Phillips Lead & Supply Co v. 

Swartz, 132 A 4, 47 RI 203 
40 C J P 317 note 23 

53. Mass—^Ellenwood v. Burgess, ix 
NE 755, 144 Mass 634. 

5A Mo—Dierks & Sons Lumber Go. 
V Fearman, 167 SW 970, 172 Mo. 
App 107 

56. Wis—Thien v Brand, 124 NW. 

999, 142 Wis 85, 20 Ann Cas 521 
40 C J. P 817 note 26 

58l N.C —Raeford Lumber Co. r. 
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§ 225. Action on Claim 

Ab a general rule a mechanic’s lien Is not waived by 
bringing a personal action on the claim or account or re¬ 
covering a personal judgment thereon. 

As a general rule a mechanic’s lien is not waived 
by bringing a personal action on the claim or ac- 
count,S7 causing an attachment to be issued and 
levied on the property of the debtor for the same 
claim,58 or recovering a personal judgment there¬ 
on 59 These rules are subject to some limitations 
and exceptions 5® In a few j'urisdictions a person 
who recovers a personal judgment against the debt¬ 
or cannot subsequently enforce the lien in another 
suit or proceeding,®^ but this rule does not apply 
to a judgment rendered in the same proceeding®2 
or to a judgment in respect of a transaction totally 
distinct and disconnected from the transaction out 
of which the lien arises 5® Of course, where a 
claimant obtains a judgment for the enforcement of 
his hen, the hen is not lost by waiver,®^ since there 
is no intent to waive ®5 
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§ 226. Taking or Transfer of Note, Draft, or 
Order 
a Note 

b Draft or order 

a. Note 

(1) Taking 

(2) Transfer 

(1) Taking 

As a general rule a mechanic’s lien claimant does not 
waive or forfeit his right to a lien merely by taking a 
promissory note of the owner or the contractor for what 
IS due him. 

It IS well established as a general rule that a me¬ 
chanic’s hen claimant does not waive or forfeit his 
right to a hen merely by taking a promissory note 
of the owner or the contractor for what is due 
him ,5® the only effect of such a note is to suspend 
the right to enforce the hen until its maturity ®7 
In order that the taking of a note may waive or ex¬ 
tinguish the hen it is necessary and sufficient that 
It shall be received in payment,®® or, at the time it is 
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Rockflsh Trading Co., 79 S1E3 627, 
163 NC 314 
40 C J p 317 note 27 

67. Iowa —Corpus Juris dted In. 
Southern Surety Co v York Tire 
Ser\ice. 227 NW 606. 607. 209 
Iowa 104 

Wis—Hoseliep v Herro, 289 NW 
413, 206 Wia 266 
40 C J p 317 note 29 
Simultaneous actions to enforce lien 
and reco\er personal judgment see 
infra S 266 

Maiezialman, suing Tnulder in per¬ 
sonam for materials furnished did 
not waive statutory lien —Shoemaker 
'I' Maloney, 132 A 606, 102 NJLaw 
363 

58. Iowa —Corpus JtLris cited in 
Southern Surety Co v York Tire 
SbiVice. 227 NW 606, 607, 209 
Iowa 104 

40 C J p 817 note 80 

69. N J —Shoemaker v Maloney, 132 
A 606, 102 NJLaw 363 
Wis —Roseliep v Herro, 289 N.W 
413, 206 Wis 256 
40 C J p 317 note 32 
Bntry of judgment on note g^ven 
for materials and labor has been held 
not to result in waiver or release of 
lien—^Roseliep v Herro, supra. 

60. Ill —Carey-Lombard Lumber Co 
V Burnett, 68 Ill App 475. 

40 C J p 317 note 83 

ei. Cal—Mitchell ▼ Shorendge Oil 
Co. 75 P2d 110, 24 Cal App 2d 
382, approval withheld by supreme 
court 77 P2d 221, 24 Cal App 2d 
882—California Nat Supply Co v i 
Porter. 257 P 161, 83 Cal App 768. 


followed in Union Tool Co v 
Porter, 257 P 168, 88 Cal App 798 
Judgment on note 
Seller, by securing judgment on 
note given for materials, waived right 
to foreclose mechanic’s lien —Cali¬ 
fornia Nat Supply Co V. Porter, 257 
P 161, 83 Cal App 758, followed in 
Union Tool Co v Porter, 257 P 163, 
83 Cal App 798 
Zn Mlssoarl 

(1) The text rule is followed—In 
re Intel state Refineries, DC Mo, 18 
F 2d 360—40 C J p 318 note 34 

(2) In a federal court, however, in 
which It was held that the decisions 
of the Missouri appellate courts were 
not binding on the federal court, it 
was held that a creditor entitled to a 
lien did not lose his right by reduc¬ 
ing his claim to judgment—Hudson 
V Maryland Casualty Co, CCA Mo, 
22 F 2d 791, certiorari denied 48 S Ct 
304, 276 U S 624, 72 L Ed 737 

82. Mo —Matthews v Stephenson, 
157 S W 887, 172 Mo App 230 
63. Mo —^A A Nicol Heating & 
Plumbing Co V J B Neevel & 
Sons Constr Co, 174 S W 161, 187 
Mo App 584 

04, Mo —^bplatthews v Stephenson, 
157 SW 887, 172 Mo App 220 

66. Mo —^Matthews ▼. Stephenson, 
supra 

68. U S —^McCloskey v Dowingtown 
Woolen Mills, DC Pa, 20 F2d 190 
Conn —Ford Bros v. Frederick M 
Ward Co., 140 A. 764. 107 Conn 
425 

Fla—Heller v Zambetti, 114 So. 780, 
94 Fla 950 

Oa —Brown v Marbut-Williams Lum¬ 
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ber Co, 129 SE 675, 84 GaApp 
348 

Ky —Bass & Co v Trustees of Madi- 
sonville Christian Church, 61 SW 
2d 1074, 250 Ky 86—-Miller v John¬ 
son, 281 SW 467. 218 Ky 478 
Miss—Hartford Accident & Indem¬ 
nity Co V N O Nelson Mfg Co, 
135 So 849. 160 Miss 604 
N J —P E Guerin, Inc, v Parson, 
169 A 810, 112 NJLaw 56—Harry 
Pmsky & Son Co v Wike, 136 A 
920, 101 N J Eq 46, affirmed 141 A 
920, 103 N JEq 18 

N Y -^torick V M E Realty Co, 
233 NYS 194, 226 App Div 674 
Pa—Clayton v Lienhard, 167 A 821, 
312 Pa 433 

Tex—^Keystone Pipe & Supply Co v 
Wright, Civ App , 37 S W 2d 227 
WiB —Roseliep v Herro, 239 NW. 

418, 206 Wis 256 
40 C J p 318 note 48 
Note or indorsement of third person 
see infra S 227. 

67. US —^McCloskey v Downing- 
town Woolen Mills, DC Pa, 20 F 
2d 190 

40 C J p 319 note 44 

ea Cal—Giant Powder Co Consoli¬ 
dated V Fidelity & Deposit Co of 
Maryland, 7 P 2d 1028, 214 Cal 
639 

Conn —^Portland Building & Loan 
Ass'n V Peck, 149 A. 214, 110 Conn 
670—^Ford Bros v Frederick M 
Ward Co , 140 A 754. 107 Conn 425 
N Y —Storick v M E Realty Co , 238 
NYS 194, 226 AppDiv. 674 
40 C J p 319 note 45 
Pavment generally see infra iS 247* 
253. 



57 C J S 


MECHANICS^ LIENS 


§ 226 


taken,the parties shall agree,*^0 intend,*^! or un- 
derstand'^2 that it shall have the effect of waiving 
or extinguishing the hen These rules are express¬ 
ly affirmed, in whole or in part, by the statutes of 
some junsdictions 

Where the note is taken on the express under¬ 
standing that the mechanic’s hen is to be reserved 
there is no waiver An unaccepted tender of a 
promissory note does not deprive claimant of his 
lien^s unless he has previously agreed to accept the 
note in payment and a mere agreement to accept 
a note will be no waiver of the hen where the agree¬ 
ment is broken by the refusal of the owner to give 
it,^^ even though the hen would be waived if the 
note had been given and accepted according to the 
agreement,^® as where the agreement is to take the 
note in payment 79 It has been held that the hen of 
a subcontractor will not be enforced where he has 
accepted from the contractor a note covering not 
only the demand in question but also sums due on 
other accounts 80 

Showing as to takvng in payfnent In some juris¬ 
dictions the taking of a note is prima facie a pay¬ 
ment of the account,8i and, in the absence of an 
agreement to the contrary, it operates as a payment 
within the meaning of the rule that the hen is 
waived or lost by taking a note in payment of 
the debt 82 In other jurisdictions, however, it is 
not to be presumed that a note taken by a person 
entitled to a hen was taken as payment ,88 but it 


must be shown that such was the case.8^ Even in 
those jurisdictions, where the doctrine prevails that 
the acceptance of a negotiable promissory note is 
presumed, in the absence of any testimony or cir¬ 
cumstances to the contrary, to be a pa>'ment of the 
indebtedness for which it was given, this presumj)- 
tion IS overcome by the fact that the acceptance of 
a note in payment would deprive the creditor taking 
the note of the substantial benefit of some securi¬ 
ty 86 The fact that the lienor on receiving a prom¬ 
issory note gave a receipt for the amount88 or cred¬ 
ited the amount on his books87 does not conclusive¬ 
ly establish that the note was taken in payment so 
as to defeat the lien, but is only a arcumstance 
bearing on the question of whether or not it was 
so taken,8S and such question is one of fact 89 

Time of maturity of note. The rule that the tak¬ 
ing of the note is not a waiver of the lien applies 
where the note is payable within the time allowed 
by statute for commencing proceedings to enforce 
the lien,80 but, where the note does not mature un¬ 
til after the expiration of that time, the lien is 
lost^i unless it is expressly agreed by the parties 
that the taking of the note shall not be construed 
as a waiver of the lien.®8 Likewise the rule that 
the taking of a note is not a waiver of the hen ap¬ 
plies where the note matures within the time al¬ 
lowed by statute for perfecting the hen ,93 and m 
some,®^ but not other,®® jurisdictions it is held that 
the rule applies where the note matures within the 


stop notice claimant 
Acceptance of note does not de¬ 
stroy lien of stop notice claimant un¬ 
less note 18 received m payment — 
Harry Pinsky & Son Co v Wike, 136 
A 920, 101 NJEq 46, affirmed 141 
A 920, 103 NJEq 18 
69. N H —Goudie v American Moore 
Peff Co, 122 A 349, 81 N H 88 
Tez—^Breckenridge City Club v 
Hardin, CivApp, 253 SW 873 
TO. Mich—^Netting Co v. Berke, 219 
NW 663, 243 Mich 81. 

40 C J p 819 note 48 
71. Wis—Roseliep v Herro, 239 N 
W 418, 206 Wis 256. 

40 C J p 319 note 49 

79. Ky—^Bass & Co v Trustees of 
Madisonville Chnstian Church, 61 
SW2d 1074, 250 Ky 86 
N H —Goudie v American Moore Peg 
Co, 122 A 349, 81 N H 88 
73. WiB—^Roseliep v Herro, 289 N 
W 413, 206 Wis 256. 

40 C J p 319 note 61 
7^ Ga—^Brown v Marbut-Williams 
Lumber Co, 129 SE 676, 84 Ga 
App 348 

40 C J p 819 note 62 
73. N J —^Van Nest v Hirsch, 98 A. 
668. 87 N J Law 386. 


78. Wash—^Ward v Thomdyke, 117 
P 593, 65 Wash 11 

77. US—^Van Stone v Stillwell & 
Bierce Mfg Co, Mo, 12 SCt 181, 
142 U S 128, 35 L Ed 961 

40 CJ p 319 note 66 

78. Mo—Globe Light & Heat Co v. 
Doud, 47 Mo App 489 

79. NY —^Lutz V Ey, 8 EDSmith 
621, 8 AbbPr 475 

80. Mo—Schulenburg v. Robison, 6 
Mo App 661 

40 C J p 320 note 69 

81. Ind—Hill V Sloan, 59 Ind 181 
88. Ind—Teal v Spangler, 72 Ind 

880—Schneider v. KolthoS, 69 Ind 
668 

83. Pa —^American Car & Foundry 
Co V Ale:.andria Water Co, 70 A 
867, 221 Pa 529, 128 Am S R 749, 
16 AnnCas 641 

40 C J p 320 note 63 

84. Pa—^American Car & Foundry 
Co V Alexandiia Water Co , supra 

40 C J P 320 note 64 
83. Me—Bryant v Grady, 67 A. 92, 
98 Me 889 

86. NJ—^Haney-White Co v Staf¬ 
ford, 114 A 746. 96 NJLaw 283 
40 CJ p 320 note 67 
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87. Conn —Waterbury Lumber & 
Coal Co v Asterchinsky, 87 A 739, 
87 Conn 316, Ann Cas 1916B 613 

40 C J p 820 note 68 

88 L Me—Bryant v. Gxady, 67 A 92, 
98 Me 389 

Pa—Jones v Shawhan, 4 Watts St 
3 257 

39. Mass—Casey v Weaver, 6 NE 
872, 141 Mass 280 

90l Mich—^Netting Co v Berke, 219 
NW 663. 243 Mich 81 

40 C J p 320 note 72 

91. Tenn—Citizens' Bank v H A. 
Klyce Co, 156 S W 1083, 127 Tenn 
669 

40 C J p 820 note 74. 

98. Minn—^Butler-Ryan Co v Sil- 
vey, 78 NW 406. 610, 70 Minn 507 

93. Minn.—^McKeen v Haseltme, 49 
NW 195, 46 Minn 426 

N T —^Woolf V. Schaefer, 93 NTS 
184, 103 APPDiv 667 

94. WVa—Cushwa v Improvement 
Loan & Buildmg Ass'n, 32 S E 259, 
46 WVa 490 

40 C J p 820 note 77 

95. Del—Quinby v. Wllmmgton, 10 
Del 26. 
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time allowed for enforcing the lien, even though 
not until after the expiration of the time allowed 
for perfecting the hen, it being permissible for 
claimant to perfect his hen notwithstanding the 
note IS not yet payable,®^ although he cannot en¬ 
force his lien until the money is pa} able Under 
a statute providing that suit to enforce the hen must 
be commenced within a certain time after the mon¬ 
ey became due and payable, it has been held that 
the acceptance of a note payable at a future day by 
a creditor claiming a mechanic's hen is an abandon¬ 
ment of the lien if by the terms of the note the time 
of the pa>ment has been extend^id bejond the date 
as fixed by the original contract ,9* but if the note 
conforms to the terms of the original contract it is 
but a memorial of such contract and the hen is un¬ 
affected 9® A mere agreement to accept notes ma¬ 
turing after the expiration of the period allowed for 
enforcing the hen is not a waiver of the lien where 
the notes are not given.^ 

(2) Transfer 

Ordinarily the mere transfer or negotiation of notes 
taken by the claimant does not defeat his right to a 
lien. 

The transfer or negotiation of notes taken by 
claimant does not defeat his right to a hen,® at least 
where the note is* indorsed back to,® or taken up 
by,^ claimant so that it is in his possession and con¬ 
trol at the commencement of the suit and he sur¬ 
renders it in court at the hearing 5 However, one 
who has taken a note for his claim must, in order 
to enforce a mechanic’s hen, produce the note on 
the trial for surrender to the maker or satisfacto¬ 
rily account for his failure to do so and show that 
the note is not in any event enforceable against the 
maker ® Hence a claimant may, by so disposing of 


the note as to put it beyond his control, put himself 
m a position where he cannot comply with these 
conditions and hence cannot enforce his lien ^ Also 
his acts in this respect may give rise to the infer¬ 
ence or presumption that he regarded the note as 
payment and waived his hen * A lienor's failure to 
surrender notes taken for his claim cannot be set up 
by a mortgagee claiming priority for his mortgage 
over mechanics’ hens ® It has been held that the 
proceeds of the note cannot be regarded as a credit 
reducing the amount of the hen where, because of 
the insolvency of the maker, claimant will be com¬ 
pelled to pay the note Under such circumstances 
it IS immaterial whether or not claimant has taken 
up the note 

b. Draft or Order 

A claimant does not lose his right to ■ mechanic's 
lien by taking a bill, draft, or order unless there is an 
express agreement that the hen shall be waived. 

A claimant does not lose his right to a mechan¬ 
ic’s hen by taking a bill, draft, or order,^® even 
though It is accepted^® and partial payment made 
thereon,!* unless there is an express agreement 
that the hen shall be waived^® or the draft or order 
was expressly received as paymentAlso the hen 
is not waived or lost by the negotiation of a draft.!^ 

§ 227. Taking Security 

a In general 
b. hlortgage or pledge 

a. In General 

In some Jurisdictions and under some statutes the 
rule IS that a mechanic’s lien is waived by taking any 
other security for the debt, while in other Jurisdictions 
and under other statutes the taking of other security 


SSi US—^McCloskey v Downing- 
town Woolen Mills, D C Pa, 20 F 
2d 190 

Mich—^Knowlton v Gibbons, 178 N. 
W 63, 210 Mich 647. 

40 C J p 821 note 79 

97. NT —^l^Iiller v Moore^ 1 ED 
Smith 739 

9SL Miss—^Ehlera v Elder, 61 Miss 
495—Jones v Alexander, 18 Miss 
627 

99. 3I1SS—Ehlers v. Elder, 61 Miss 
495—Jones v Alexander. 18 Miss 
627 

1. ns —^Van Stone v Stillwell & 

Bierce Co, Mo, 12 S Ct 181, 

142 US 128, 36 DEd 961 

Mo —Globe Liig;ht & Heat Co v 
Doud, 47 MoApp 489 

2 . Iowa—Lo'vell-Scholfleld Lumbei 
Co V Carter, 199 NW 405, 198 
Iowa 238 

40 aJ p 321 note 86. 


3. Kan—^Bashor v Nordyke & Mar- 
mon Co, 25 Kan 222 

4. Ky—^Mivelaz y Genovely, 89 S 
W 109, 121 Ky 235, 28 KyL. 203 

40 C J p 321 note 87. 

6b Mass —DaviS v Parsons, 82 N 
E 1117, 157 Mass 684 

40 C J p 321 note 89 

Bm Md—^Wix V- Bowling:, 87 A. 769, 
120 Md 265 

40 C J p 321 notes 90-92 

7. Ill—^Kankakee Coal Co y Crane 
Bros MffiT Co, 21 NE 500, 128 Ill 
627 

40 C J p 321 note 93 

& Md—Wix V Bowling:, 87 A 769. 
120 Md 266 

9. Ala—Leftwich Lumber Co v 
Florence Mut Bldg, Loan & Sav- 
ingrs Ass’n, IS So 48, 104 Ala 584 
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IIX Ky —^National Surety Co v 

Price, 172 SW 1072, 162 Ky 682 

11 . Ky —^National Surety Co v 
Price, supra 

12. Fla —G Staton Go v L 
Smith Steel Co , 117 So 879. 95 Fla 
OSS 

Mo —Cleaiy v Siemers-Marshall 

Electric Co, App, 296 S W 448 

40 C J p 322 note 99 

13. Tex—Jones v. White, 12 SW 
179, 73 Tex 316. 

40 C J p 322 note 1. 

14. Wis —^Lentz v Eimermann, 97 
NW 181, 119 Wis 492. 

15b Tex—Jones v White. 12 SW 
179, 72 Tex 316. 

ISb Wi8—^Lentz y. Eimermann, 97 
NW 181. 119 Wis. 492 

17. La —Swain y Barrow, 11 La. 
Ann 617 

40 C J p 322 note 6. 
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IS not a waiver of the lien unless expressly agreed or 
intended as such or the security is inconsistent with the 
existence or enforcement of the lien. 

The decisions and statutes of the various juris¬ 
dictions differ as to the effect on a mechanic’s hen 
of the taking of other security for the claim in 
some jurisdictions and under some statutes the rule 
IS that a mechanic’s lien is waived by taking any 
other security for the debt,i® but in other jurisdic¬ 
tions or under other statutes the taking of other se¬ 
curity is not a waiver of the mechanic’s lien^o un¬ 
less there is an express agreement to that effect.^i 
or such was the intention of the parties, or the se¬ 
curity IS inconsistent with the existence or en¬ 
forcement of the lien 22 Under some statutes the 
rule applicable is dependent on the time the security 
is taken, a mechanic’s hen being denied to a person 
who takes collateral security at the time of the 
making of the contract or during the progress of 
the work,23 but not to a person who takes security 
after the completion of the work or the accrual of 
the right to a hen,24 unless by express agreement 
the security is given and received in lieu of the 
hen 2B 

The contract, promise, or property taken must 
have Deen intended and accepted as collateral se¬ 
curity before the hen can be said to be waived or 
defeated by the taking thereof 28 It is generally,27 
but not always,28 held that a mere agreement by a 
person entitled to a mechanic’s hen to accept other 


security does not amount to a waiver of the hen 
where such agreement is not executed It has also 
been held that after collateral security has been 
taken it may be surrendered and the hen restored by 
agreement of the parties so as to be effectual 
against the owner^S and persons acquiring rights in 
the property after the hen is filed 30 

In accordance with these rules it has been held 
that the right to a mechanic’s hen may be enforced 
notwithstanding the holder of the hen has taken a 
personal obligation from another for the payment 
of the debt for which the hen is claimed 3i It has 
also been held that the fact that a third person has 
promised to pay the debt®2 or has guaranteed its 
payment®® does not defeat the hen. Where mate¬ 
rial was furnished to a tenant to make improve¬ 
ments on the landlord's farm, the fact that a ma¬ 
terialman in the complaint to enforce a hen on the 
improvements alleged that the landlord was per¬ 
sonally liable for the material did not amount to a 
waiver of the hen by taking collateral security 
therefor when before trial he dismissed his claim 
of personal liability against the landlord without 
prejudice ®4 Receiving an assignment of policies 
of insurance on the building has been held not to be 
a waiver of the hen®® The deposit of money as 
security may defeat the right to a hen®® It has 
been held that the transfer of title to the property 
to the general contractor as security does not af¬ 
fect his right to a hen ®7 


la Cal—Bank of Italy v ICacGill, 
269 P 666. 93 CalApp 228 
la S D —Rolewitch v Harrington, 
107 NW 207, 20 S D. 875, 6 L.RA, 
NS. 550 

40 C J p 822 note 6 
aa Cal —Corpus Juris quoted u 
Bank of Italy v MacOill, 269 F 
566, 570, 93 Cal App 228 
Ill—^Donkle & Weobei Lumber Co v 
Rehrmann, 38 NS 2d 709, 310 Ill 
App 17 

NM—Hobbs y Morrison Supply Co, 
73 P2d 325, 41 NM 644 
N T —^Berman Bldg Corporation y 
Rafferty, 286 NYS 67, 227 App 
Div 630 

Fa.—Schwartz y Whelan, 145 A 525, 
295 Pa 426, 65 ALR 277—Mohn- 
kem v. Pivirotto, 20 Pa Dist & Co 
218 

40 C J p 822 note 7 
81. Cal —corpus JOrls quoted In 
Bank of Italy v MacGill, 269 P 
666, 670. 98 CalApp 228 
Pa.—^Mohnkem v. Pivirotto, 20 Pa. 

Dist & Co 218. 

40 C J p 322 note 8. 

S8i Cal —Corpus Juris quoted In 
Bank of Italy y MacGill, 269 P. 
566, 570, 93 CalApp 228. 

40 C.J p 822 notes 9, 10. 

B7 0JJ3.-B1 


Statutory lien im deemed abandoned 
only when collateral consists of in¬ 
consistent security and agreement 
therefor does not reserve statutory 
lien —Berman Bldg Corporation v 
Rafferty, 236 N.Y S 67, 227 App Div 
680 

88. Iowa —^Eclipse Lumber Co v 
Bitler, 241 N W 696, 218 Iowa 1313 
40 C J p 322 note 11 
24. Iowa—^Perfection Tire & Rub¬ 
ber Co y Hellogg-Mackay Equip¬ 
ment Co, 187 NW. 82, 194 Iowa 
623 

40 CJ p 322 note 12 
88, loweu—Perfection Tire & Rubber 
Co v Kellogg-Mackay Equipment 
Co, supra—Atlantic Trust Co v 
Carbondale Coal Co, 68 NW 697, 
99 Iowa 234 

86L Iowa.—^Mervin y Sherman, 9 
Iowa 831 

87. Mo —Tuhler y Gohman 4b Levine 
Const Co, 142 S.W 2d 482, 346 Mo 
688 

40 C J p 828 note 16 

28. Md—Willison y. Douglas, 6 A. 

680, 66 Md 99 
40 CJ p 828 note 16 

88. Iowa—Getchell y Muagrove, 7 
NW 164, 64 Iowa 744. 
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80. Iowa —Getchell t. Musgrove, 
supra 

81. Ind—Johnson y Spencer, 96 N 
E 1041, 49 Ind App 166 

88 l Iowa—Bissell v. Lewis, 9 NW 
177, 56 Iowa 231 
40 C J. p 824 note 37 

33. Cal—Barrett-Hicks Co y Glas, 
99 P 856, 9 Cal App 491 
Mo—Peck V Bridwell, 10 Mo App 
524. 

84. Iowa—^National Lumber Co y 
Bowman, 42 NW 557, 77 Iowa 706 

35. Ill—Clark y Moore. 64 Ill 278 
40 C J. p 324 note 40 

36. S D —Fritschel v Grosshauser, 
123 NW 698, 24 SD 129. 

40 C J. p 324 note 41 

Deposit m court see infra S 238. 

87. Tenn.—Arnstem Realty Co t. 
Williams, 40 S.W 2d 1007, 168 Tenn. 
69 

Seouzity for puzchase mousy 
Materialman had hen notwithr- 
standing he held legal title to lots 
as security for purchase money due. 
—Bell y Koontz, 290 S.W. 697. 172 
Ark. 870. 
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Note on which thud pay son is tnakcr, indorser, or 
surety It has been held that the hen is waived by 
accepting the note of a third person ,^8 but there 
IS also authority to the contrary 89 Likewise there 
IS authority both for^^ and against^i the proposition 
that the hen is waived by accepting a note of the 
debtor with a third person as joint maker, indorser, 
surety, or guarantor 

Retention of title to materials fvmished Al¬ 
though the rule is otherwise under the statutes m 
some jurisdictions,^2 ordinarily the fact that one 
who furnishes materials or machinery for improve¬ 
ments on land retains the title to the materials or 
machinery until they are paid for does not deprive 
him of the right to a mechanic’s hen ^8 However, 
reasserting title to materials for which a lien is 
Claimed and selling them to another person consti¬ 
tute a waiver of the hen 

b. Mortgage or Fledge 

Whilo It has been held that the lien is waived by 
taking a mortgage on the property subject to the me¬ 


chanic’s lien, there Is also authority that a waiver does 
not result where the parties do not so intend and the 
rights of third persons are not infringed 

While it has been held that the hen is waived 
by taking a mortgage on the property subject to 
the mechanic's lien, ^5 there is also authority holding 
that a waiver does not result^® where the parties do 
not so intend and the rights of third persons are 
not infringed ^8 it has been held that the hen is 
not waived by bringing an action to foreclose the 
mortgage, where the petition in the action is not 
simply to foreclose the mortgage, but stdLes all the 
facts and demands judgpnent for the sum due, and 
the enforcement of the mechanic's lien substantially 
as though there had been no mortgage given.^® 
Likewise there is a conflict of ai’thoiity on the ques¬ 
tion whether the taking of a mortgage on other real 
property amounts to a waiver, some courts holding 
that it does®® and others that it does not,®i where 
It was not intended that the mortgage should be in 
substitution or waiver of the hen ®2 Xhe taking of 
a chattel mortgage does not amount to a waiver of 
the lien,®8 but it has been held that the lien is 


38L Ill —Cosgrove v. Parwell. 114 111 
App 491 

NH—Dutton V New Bngland Mut 
F Ins Co, 29 NH 153. 

TaJung note of owner or contractor 
see supra 8 226 

39. Ga —Ford v WUson, USB 559, 
85 Ga. 109 

40 C J. p 323 note SO 

40. SD—^Edward P Allis Co v 
Uadison Electric Light, Heat & 
Power Co, 70 NW 660, 9 SD 159 

40 CJ p 323 note 81 

41. Miss —Smith & Vail Co v. 

Butts. 16 So 242, 72 Miss 269 

40 C J p 324 note 32 

42. Ill—^Ley Fuel Co v, Weisman, 
265 Ill App. 185 

Miss—^Mississippi Butane Gas Sys¬ 
tem Co V Glisson, 10 So 2d 358, 194 
Miss 457 

40 C J p 324 note 33 

In, Fennsylvaaia 

(1) Under statute a person who 
seeks to reserve title to materials, 
supplies, fixtures, or eauipment fur¬ 
nished IS deprived of the right to a 
mechanic’s lien —Jennings v Dubnit- 
sky, 41 Pa Dist & Co 121 

(2) Prior to enactment of statute 
it was held that provisions in bail¬ 
ment lease contract for retention of 
title to automatic sprinkler system 
and right to remove it on default in 
payment therefor could not be con¬ 
sidered a wai\er of right to mechan¬ 
ic's lien on building in which in¬ 
stalled—Clayton v Lienhard, 167 A. 
321, 312 Fa 438 

43. Me—Otis Elevator Co v Finks 


Clothing Co, 159 A 563, 131 Me 
95 

40 C J p 324 note 34. 

44. Ind—Barnett v. Stevens, 43 N 
E 661, 16 Ind App 420, rehearing 
domed 45 N E 485, 16 Ind App 420 

45. Mich—Bailey V Jones, 219 NW 
629, 243 Mich 159 

Mo—^East Araansas Lumber Co v 
Rainer & Connell Cotton Co, 24 
S W 2d 1001, 324 Mo 706 
NJ—Weaver v Demuth, 40 NJLaw 
238—corpus Jons cited m Aleister 
V J Meister, Inc, 142 A 312, 314, 
103 N J Eq 78—^Riverside Apart¬ 
ment Corporation v Capitol Const 
Co, 152 A 763, 107 NJEq 406, 
affirmed 158 A 740. 110 X JEq 67 
Ohio —Black River Li^mber Co v 
Kent. 176 XE 662, 121 Ohio St 20 
Or—Chailes K Spaulding Logging 
Co v Ryckman, 6 P 2d 25, 139 Or 
230 

40 C J p 323 note 19 
Ezecution and delivery 
Materialman, agreeing with con¬ 
tractor and landowner to accept one- 
year realty moitgage to secure pur¬ 
chase price of materials to be fur¬ 
nished for construction of building 
on realty, is bound thereby when 
mortgage is executed and delivered, 
but where there is a failure or re¬ 
fusal to deliver mortgage agreed on, 
he may establish and foreclose lien 
on realty and improvements —Ker- 
foot V Neal. 31 P 2d 585. 168 Okl 1 
Mortgage covering additional prop¬ 
erty 

Mechanic's lien is waived hy lien 
claimant's acceptance of moitgage, 
although mortgage covered propeity 
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in addition to that covered by hen 
and secured indebtedness in addition 
to hen claim —Black River Lumber 
Co y Kent 176 NE 663, 124 Ohio 
St 20 

46. Neb—Chapman v Brewer. 62 N 
W 320. 48 Neb 890. 47 Am S R 
779 

40 C J p 323 note 30 
Acceptanoe of deed of trust 
Cal —Leibowitz v Berry, 299 P 779. 
114 Cal App 5—^Bank of Italy v 
MacGill, 269 P 566, 93 Cal App 
228 

Tex —J D McCollom Lumber Co v 
Whitfield, Civ App, 69 SW2d 1106, 
error refused 

47- Neb—Chapman v Brewer, 62 N 
W 320, 46 Neb 890. 47 Am S R 
779 

40 C J p 323 note 21 

48. Neb —Chapman v Brewer, su¬ 
pra 

49. Iowa —Gilcrest v. Gottschalk, 
39 Iowa 311 

50. Or—Charles K Spaulding Log¬ 
ging Co V Ryckman. 6 P 3d 25, 
139 Or 230 

40 C J p 323 note 24 

51. Cal —^Martm v Becker, 146 P 
&6S, 169 Cal SOI, AnnOasl916D 
171 

40 C J p 323 note 25 

52. Conn—^Halsted & Harmount Co 
V Anck. 66 A, 628, 76 Conn 382 

Minn—McKeen v Haseltine, 49 N 
W. 195, 46 Minn 426 

53. WiB—Phcenix Mfg Co v Mc¬ 
Cormick Harvesting Mach Co, 87 
XW 158. Ill Wis 570. 

40 C J p 323 note 27. 
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waived by the taking of a pledge of other property 
or choses in action 6* 

§ 228. Persons Entitled to Set Up Waiver 

Wait/ers of mechanics’ liens which are addressed 
generally whom it may concern” may be relied on 
and enforced by the owner of the property or bond¬ 
holders. 

Waivers of mechanics’ hens which are addressed 
generally “to whom it may concern'* are a repre¬ 
sentation to anyone interested in the premises^® and 
may be relied on and enforced by the owner of the 


property's or by bondholders The o^vner may 
avail himself of a waiver although it is directed to 
a building association, since there is no valid ob¬ 
jection to the building association acting on behalf 
of the owner, as well as on its own account, in re¬ 
ceiving the waiver a holder of a mortgage hen 
on the property may accept and enforce an uncondi¬ 
tional waiver of a mechanic’s hen A waiver on 
the part of a subcontractor is available to both the 
owner®® and the contractor ®i The acts of a per¬ 
son or his agent are sometimes such that he has no 
standing in equity to claim a waiver.®* 


B ESTOPPEL TO CLAIM LIEN 


§ 229. In General 

As a general rule a person entitled to a mechanic’s 
lien may be estopped to assert or enforce it by any act 
which will render it inequitable for him to do so. 

As a general rule a person entitled to a mechan¬ 
ic’s hen may be estopped to assert or enforce it®® 
in equity by any act which will render it inequitable 
for him to do so ®^ Of course, the facts in particu¬ 
lar cases may not be such as to give rise to an estop¬ 
pel,®® and the fact that claimant may be estopped 
to enforce his hen to the prejudice of a third per¬ 


son does not necessarily show that he is estopped to 
enforce it against the owner,®® especially where the 
owner was a party to, and reaped the benefit of, 
the acts which gave rise to the estoppel against the 
third person ®'^ The statements or acts of a lienor 
cannot estop him to claim a hen as against the own¬ 
er where the latter was not misled or induced to 
change his position thereby,®® as where he had no 
knowledge of the matters claimed to constitute the 
estoppel ®® 

Legal proceedings, A seller who has brought an 


54. Ill—Clark v Moore. 64 111 273 

55. Ill—Dowers v Jairell. 210 Ill 
App 266 

56. Okl —^Antrim Lumber Co ▼ 
Neal. 44 F 2d 9>39. 172 Okl 292 

67. U S —In re Danville Hotel Co, 
CCAIll, 38 F3d 10 

Fresiuapt^on as to mtent 
Subcontractors executingr waivers 
of liens are presumed to have intend¬ 
ed that bondholders should receive 
them and xely on contents—In re 
Danville Hotel Co. supra 
Bondholders’ a^ent was held not 
negligent in considering subconlrac- 
tois' waiver of liens as receipt for 
amount of ca.sh stated therein —^In 
re Danville Hotel Co. supra 

58. Ohio —^WTiitmer v Arthur, 23 
Ohio N P ,N S . 481 

59. Okl—Kiowa Lumber Co v Ok¬ 
lahoma City Building & Loan 
Ass’n. 34 P 2d 692, 168 Okl 540 

60. Wis—Security Nat Dank v St 
Croix Power Co, 105 N W 914, 126 
Wis 370 

61. Wis—Security Nat Bank ▼ St 
Croix Power Co, supra 

40CJ p 324 note 48 

68. Tex—Southern Bldg & Iioan 
Assoc V Bean, Civ App, 49 S W 
910 

40 C J p 324 note 49 

63. Cal —Corpus Jtuds quoted in 
Jaekle v Halton, 78 P 2d 441, 443, 
25 GaLApp 706 


Fla—Rathburn v Landess. 129 So 
738, 100 Fla 607 

Iowa—Joyce Lumber Co v Mar¬ 
shalltown Construction League, 
283 NW 912, 226 Iowa 274 
Ohio—Botzum Bios Co v Brandau, 
152 NE 727, 20 Ohio App 508 
Okl—Detroit Graphite Co v Carney, 
53 P 2d 5S4, 175 Okl 583 
40 C J p 325 note 53 
Estoppel to assert priority see supra 
5 204 

64. Cal —Corpus Juris quoted lu 
Jaekle v Halton, 78 P 2d 441, 443, 
25 Cal App 708 

Ill —^Heidenbluth v Rudolph, 38 N E. 
930, 152 111 1316—^Zimmerman v 
Garafolo. 29 NE2d 121, 806 Ill 
App 504 

Okl—Detroit Graphite Co v Carney, 
53 P 2d 584, 175 Okl 5S3 
Wash —Stewart Lumber Co v 
Unique Home Builders, 294 P 088, 
160 Wash 273 

Assignee of securities to flnanoe 
oonstruotion of houses cannot foie- 
close liens for labor and material 
furnished, where it negligently in¬ 
trusted securities to assignor, who 
embezzled them —Pacific Ready-Cut 
Homes v Law, 272 P 577, 206 Cal 
685 

65. Ill —^Alexander Lumber Co v 
Swmdlehurst, 32 N E 2d 637, 309 
Ill App 433 

La—George C Baughan & Sons v 
Bodley, 1 La App 591 
Mich—Saginaw Lumber Co v. Wil- 
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kmson, 254 NW 240, 266 Mich 
661 

NM—English v Branum, 246 P 252, 
31 NM 334 

Tex —Compton v Jennings, CiV App, 
295 SW 308 

Va—Cain v Rea, 166 SB 478, 159 
Va 446, 85 ALR 945 
40 C J p 325 note 55 
Particular facta 

(1) Materialman taking mortgage 
to secure price did not, by accepting 
payment of mortgage, estop himself 
to claim lien for balance of account 
—^Wofford Bond & Mortgage Co v 
Adams, 133 So 264, 222 Ala 527 

(2) Materialmen did not estop 
themselves to claim lien by failure 
to give owner notice of their claims 
—^Armour & Co of Delaware v IIc- 
Phee & McGinnity Co, 275 P 12. 85 
Colo 262 

66. Fla—Rathburn v Landess, 129 
So 7<38, 100 Fla 507 

40 C J p 825 note 56 

67. N J —^Haney-White Co v Staf¬ 
ford, 114 A 746, 96 NJLaw 283 

68. Ark—Hot Springs Golf & Coun¬ 
try Club Ass'n V Community Bank 
& Trust Co, 82 SW2d 427, 182 
Ark 715 

Cal.—Jaekle v Halton, 780 P 2d 441, 
25 Cal App 2d 706 

—^Midwest Lumber Co v Brink- 
meyer, 264 P 17. 125 Kan 299 
40 C J p 326 note 68 

69. Ga —^Massachusetts Bonding, 
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action of trover for part of the goods sold cannot 
thereafter foreclose a mechanic’s hen for the re¬ 
mainder of the goods.7® A person who alleges or 
admits in his pleadings that he has no hen is es¬ 
topped to claim a hen as against the owner who, as 
garnishee, paid out funds which he would have 
been entitled to retain to satisfy the lien claim if 
it had been asserted On the other hand, it has 
been held that the facts that a contractor sued for 
the contract price before the last payment was due 
under the contract, and recovered judgment for the 
amount due him, do not estop him, in subsequent 
proceedings to perfect his mechanic’s hen, to claim 
that his whole account was not due at the date of 
bringing his first suit ^2 

As against piu chaser A person is estopped to 
assert a hen as against an innocent purchaser where, 
knowing that a sale was to take place, he failed to 
give the prospective purchaser any nonce or in¬ 
formation of his intent to claim a lien A con¬ 
tractor or a materialman is estopped to assert his 
mechanic’s hen to the prejudice of persons whom 
he has induced to believe that his debt has been 
satisfied, or that he will claim no hen, and who in 
that belief have purchased the property on which 
the hen rests It has been held, however, that a 
mere random statement that the Len was satisfied, 
made without any fraudulent intent to one who, so 
far as the lienor knew or had reason to know, had 
no present or prospective interest in the matter, will 
not estop the lienor to assert his hen although the 


person to whom the statement is made purchases the 
property in reliance on the statement It has also 
been held that an expression of opinion on a ques¬ 
tion of law, as to the legal effect of a bond given 
to discharge a mechanic’s hen, does not operate as 
an estoppel against the lienor m favor of a pur¬ 
chaser of the property^® There is no estoppel as 
against a purchaser who has not been misled or de¬ 
ceived as to any material fact 

As against other claimants or creditors. In par¬ 
ticular cases the facts have been such as to estop^s 
or not to eslop*^® a person to assert a mechanic’s 
hen as against other claimants or creditors 

§ 230. By Knowledge, Representations, or 
Directions as to Pa 3 nxient 

A subcontractor, materialman, or laborer Is estopped 
to assert a mechanic's hen where the owner has settled 
with the contractor, or made payments to the contractor 
or subcontractors, in reliance on a representation, state¬ 
ment, or direction by the subcontractor, materialman, or 
laborer that he has been paid 

A subcontractor, materialman, or laborer is es¬ 
topped to assert a hen where the ovner has settled 
with the contractor, or made payments to the con¬ 
tractor or other subcontractors, in reliance on the 
subcontractor’s, materialman’s, or laborer's receipt 
for the amount due him,®® his statement that he 
has been paid by the contractor,®^ his representa¬ 
tion that he will not look to the owner for payment 
of work performed or materials furnished,®® or his 
direction,®® authorization,®4 or expressed desire®® 


etc, Co V Realty Trust Co, 88 S 
S JIO, 143 Ga 499, error dismissed 
36 set 451, 241 US 687, 60 L 
Ed 1237. 

70. Ga—Purdy v Dunn Mach Co, 
82 SE 887, 143 Ga 308 

40 C J P 325 note 60 

71. Idaho —W Johns-Man ville 
Co V Allen, 215 P 840, 87 Idaho 
153 

78. Ill —Sorf V Crandall, 84 N E 
181. 233 Ill 79 

73. NY—McMillan v Leaman, 91 
NTS 1055, 101 AppDiv 436 

74. Tenn—Green v Williams, 21 S 
W 520, 92 Tenn 220, 19 LRA 
478 

Wash —Stewart Lumber Co v 

Unique Home Builders. 294 P. 988, 
160 Wash 273 

75. Iowa—Eirchman ▼ Standard 
Coal Co, 84 NW 939, 112 Iowa 
668, 52 LRA 518. 

76. Mass—Goldstein v Tucker, 119 
N E. 698, 230 Mass 259 

77. Ark—^Bell v Eoontz, 290 SW 
697, 172 Ark 870 

40 CJ p 325 note 70. 


78. Iowa.—Fullerton Lumber Co v i 
Miller, 252 NW 760, 217 Iowa 630 

Ohio—West V Klotz, 37 Ohio St 420 
40 C J p 825 note 64 

79. Conn —^Hillhouse v Duca, 125 
.V. 867, 101 CDnn 92 

40 C J p 325 note 65 

80. Cai.—Jaeale v Halton, 78 P 2d 
411, 25 CalApp2d 706 

Ohio—Bol.ium Bros Co v Bxandau, 
152 NE 727, 20 Ohio App 508 
Wash—Ostrander v Okerlund, 4 P 
2d •828, 165 Wash 18 
40 C J p 326 note 72 
Payment of checks 

Materialman who, for purpose of 
enabling* subcontractor to make col¬ 
lections from principal contractor, 
assisted subconti actor in causing 
principal contractor incorrectly to 
believe that subcontractor had paid 
checks given to materialman was es¬ 
topped to claim hen for payment of 
material, enforcement of which lien 
would compel principal contractor or 
owner to pay amount m excess of 
subcontract price—^Detroit Graphite 
Co V Carney, 53 P 2d 684, 175 Okl 
5SS 

81. Mo—T Norton Lumber Go 
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V Diiving Park Assoc, 64 Mo App 
377 

AgKxt of matezialman. 

Fact that materialman's agent who 
represented to buyer that plumber 
had satisfactorily met contract price 
for heating plant installed did not 
know that mateiialman had lefused 
plumber’s note did not relieve ma¬ 
terialman from estoppel preventing 
enforcement of mechanic’s hen 
against buyer s property —^Bass & 
Co V Trustees of Madisonville 
Cnnstian Church, 61 8 W 2d 1074, 
250 Ky 36 

82. Iowa —Green Bay Lumber Co ▼ 
Thomas, 76 NW 651. 10« Iowa 
154 

Ry—^Bass & Co v Trustees of Mad¬ 
isonville Christian Cnurch, 61 SW 
2d 1074, 250 IZy 36 

83. Mich.—!Frohlich v Ashton. 129 
NW 18, 164 Mich 132 

40 C J p 326 note 75 

84. GrO.—Bailie v Woodward Lum¬ 
ber Co, S2 S E 232, 141 Ga 906 

Wash—Nelson v Culver, 162 P 979. 
94 Wash 548 

85. Mich —Fairbaim v Moody, 74 
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that payment be made to the contractor. The es¬ 
toppel created by the foregoing matters is coex¬ 
tensive with the amount of money paid by the owner 
in reliance thereon,®® but does not extend to mon¬ 
ey paid prior to the making of the statement or 
representation 

On the other hand, no estoppel will arise from 
the subcontractor's statements or representations 
where the owner in making payment is not misled 
thereby,®® and, in the ab&ence of any act, failure to 
act, or statement on the part of claimant inducing 
payment to the contractor, mere knowledge on his 
part of matters relating to payment to the contrac¬ 
tor does not create an estoppel,®® especially where 
he is without authority to prevent payment®® 

§ 231. Of Party to Indemnity Bond 

There is authority both affirming and denying that 
a contractor waives, or is estopped to assert, his own 
right to a lien where he gives a bond that no mechanic’s 
hen shall be filed or that he will protect the owner against 
such hens. 

There is authority both affirming®^ and deny¬ 
ing®® that a contractor waives, or is estopped to as¬ 
sert, his own right to a mechanic’s hen where he 
gives a bond that no lien shall be filed on the build¬ 
ing or that he will protect the owner against such 
liens. The denial, however, has been held to be 
himted to cases where the amount agreed to be paid 
by the obligee of the bond has not been fully paid ®® 
So also it has been held in some jurisdictions that 


a surety on a contractor’s bond is not entitled to en¬ 
force a lien in his own behalf as subcontractor or 
materialman®^ unless he has been in some way 
discharged from his contract of suretyship,®® while 
other courts hold that a surety is not estopped to 
enforce a hen,®® although on his attempting to do 
so the owner may interpose claimant's liability un¬ 
der the bond as a set-off or counterclaim ®7 In ju¬ 
risdictions where the latter rule prevails a surety 
cannot enforce a hen for an amount in excess of 
the contract price®® or the balance which remains 
due and unpaid,®® and where the full contract price 
has been paid the surety cannot enforce any lien.^ 
Whatever waiver or estoppel may exist because of 
the bond does not extend to work done under a new 
contract and not covered by the bond ® A partner¬ 
ship IS not prevented from asserting a hen for la¬ 
bor or materials furnished by the firm merely be¬ 
cause one of the partners, solely m his individual 
capacity, is a surety on the contractor’s bond ® 

Guarantor or indemnitor of surety. A guarantor 
of the surety in the contractor’s bond cannot enforce 
a hen as subcontractor ^ Likewise a contractor who 
gives a bond indemnifying a surety against any loss 
or damage which may be sustained because of a 
bond given by the surety to protect the owner from 
mechanics’ hens waives his right to assert a hen on 
his own behalf ® However, sureties on a bond given 
by the contractor to another surety to indemnify 
the latter from liability as surety on the contractor’s 


NW 1386. 116 Mich 61, reheard 7d 
NW 469, 116 Mich 61 

BG. Iowa —Goodwin Tile & Brick 
Co V DeVries, 13 NW2d 310, 234 
Iowa 566, 155 A>LR 346 
Kan—Oorpnfl Jtirls guotad in Mid¬ 
west Iiumber Co v Bnnkmeyer, 
264 P 17, 18, 125 Kan 299 
40 C J p 326 note 78 

87. Or —^Zanello v Portland Cent 
Heatmsr Co, 139 P 572, 70 Or 69 

sa Wis —Simonsen v Stachlewicz, 
62 NW 310, 82 Wia 338 
40 C J p 826 note 80 
Additional matarlala ■nbaagnently 
fnniiahea 

Where owner, when informed by 
subcontractor of the amount of the 
principal contractor’s Indebtedness, 
knew that some additional materials 
would be required to complete the 
contract, subcontractor was not es¬ 
topped to assert lien for additional 
materials subsequently furnished — 
Goodwin Tile & Brick Co v DeVties, 
18 NW2d 810, 234 Iowa 566, 156 
A.LR 846 

8®. Ky—Mivelaz v Genovely, 89 S 
W 109. 121 Ky 235, 28 KyL. 203 
40 C.J p 826 note 61. 


90. Md—Caltnder v Weant, 128 A 
72, 147 Md 33'8 

91. Wis—^Davis V La Crosse Hos¬ 
pital Assoc, 99 NW. 361, 121 Wis 
579 

40 C J p 326 note 84 
Contractor’s bond for indemnity 
ag-ainst liens see infra OS 256-262 
9A Mo —^Allen Kstate Assoc v 
Boeke, 261 SW 858, 800 Mo 575 
40 C J P 826 note 85 

93. Mo—Compton v Conrad, 209 S 
W 288, 203 MoApp 211 

40 C J p 826 note 66 

94. La—J L & D M Davis v 
Methodist Protestant Church of 
Haynesville, 111 So 794, 163 La 
884 

40 C J p 326 note 67. 

95. DC—^Kerrell Y Donovan, 7 App 
DC 822 

96. Ariz —^Prescott Nat Bank v 
Head, 90 P 828, 11 Ariz 218, 21 
Ann Cas 990 

40 C J. p 827 note 69. 

OnanuLty to deliver ftee flrom liens 
It has also been held, however, 
that a surety on a buildinsr contrac¬ 
tor's bond who has guaranteed the 
delivery of the building free of liens 
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cannot enforce a Hen against the 
property for materials furnished — 
Simpson V Bergmann,«18 P 2d 681« 
126 Cal App 1. 

97. Ariz —^Prescott Nat Bank v. 
Head, 90 P. 328, 11 Anz 2h3, 21 
Ann Cas 990 

40 C J p 327 note 90 

98. Neb—^Farmers’ Lumber & Hay 
Co V Shald, 180 NW 253, 105 
Neb 298 

Or—Schade v. Muller. 146 P 144, 76 
Or 225 

99. Mo —^Fullerton Lumber Co v. 
Gates. 89 Mo App 201 

40 C J p 827 note 92. 

1. Idaho—Sanders v. Keller, 111 P. 
350, 18 Idaho 590 

40 C J p >327 note 93. 

2. Mo—Compton v Conrad, 209 & 
W 288, 203 MoApp. 211. 

3. Or—SchaAe v. Muller, 146 P. 144, 
75 Or 225 

40 C J p 327 note 96. 

Wash—^Todd v Flransyogrp 67 P. 
631, 44 Wash. 520. 

6, Wash —Kent Lumber Co v. 
Ward, 79 P. 486, 87 Wash 60. 
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bond to the owner are not estopped to assert hens the latter surety and released him from further lia- 
as materialmen where the owner has settled with bility on the bond ® 

C BOND OR DEPOSIT TO PREVENT OB DISCHARGE LIEN 


§ 232. Bond or Undertaking in General 

Some statutes make provision for the execution and 
filing of a bond or undertaking to prevent or dischaige 
mechanics' liens 

Some statutes provide for the execution and filing 
of a bond or undertaking to prevent or discharge 
mechanics’ liens,*^ and for the use of persons in 
whose favor hens might accrue ® A general statute 
providing that, where an undertaking has been giv¬ 
en in any action or proceeding, the court may, in 
its discretion and if justice so requires, order fur¬ 
ther or other security to be given in addition to such 
security, does not apply to an undertaking given to 
effect a discharge of a mechanic’s lien.^ 

§ 233. Deposit in Court in General 

Under some statutes a mechanic’s lien may be dis¬ 
charged by the owner depositing in court an amount 
sufficient to satisfy the claim Under other statutes a 
bond to cover any costs or interest that may be awarded 
by a Judgment for the claim is required in addition to 
the deposit. 


Under some statutes a mechanic’s lien may be 
discharged by the owner depositing in court an 
amount sufficient to satisfy the claim^® or the bal¬ 
ance due from him to the contractor An offer 
to pay such an amount into court must follow the 
language of the statute or it will be ineffcctuaP* 
The money deposited stands in place of the lien,i8 
but the payment into court is not an acknowledg¬ 
ment of claimant's right^^ or a waiver of defenses,^® 
and a claimant is not entitled to receive, or share 
in, the amount deposited until he has established his 
claim and hen 

In some jurisdictions the proper method of deter¬ 
mining the right of claimant to share in the mone} 
deposited is to commence and maintain an action in 
form the same as one to foreclose the lien,^^ al¬ 
though no sale of the premises can be ordered 
therein ,18 but in other jurisdictions a different pro¬ 
cedure is adopted i® It has been held that, where 
the owner has deposited in court the amount due 
from him to the contractor, the costs arising from 


a. Ark—^Pine Bluff Lodge No 149 
B P O E V Sanders. Ill SW 
255, 86 Ark 291 

7. DC —^Deland v Wagner, 64 P 2d 
652, 62 App D C 54—Maiatico v 
Fletcher, 39 F 2d 295, f59 App DO 
250 

Kan—Lindenberger v Zweifel, 262 
F 53S, 124 Kan 737 
XJ—Standard Accident Ins Co of 
Detioit, Mich, V Llojd, 157 A 657, 
in NJMisc 28 

NT—In re Rockefeller Center, 265 
NTS 546. 238 App Div 736 
40 C J p 328 note 2<3 
Contractor's bond for payment of 
claims and indemnity against liens 
see Infra SS 256-263 
Sistingmshed from other bonds 
Bond to release mechanic's lien 
differs essentially from forthcoming 
bond in attachment, replevin, or exe¬ 
cution, on which judgment may he 
entered against sureties in principal 
suit —Fidelity & Casualty Co of 
New Tork v D N Morrison Const 
Co. of Virginia, 126 So 151, 99 Fla. 
309, followed in Granat v. Dubbs, 
130 So 164, 100 Fla. 1146 and Fideli¬ 
ty £s Casualty Co of New Tork v. 
Coley & Peterson of Virginia, 126 So. 
157, 99 Fla 327 

Puposo of bonduig' recorded clalnis 
(1) It has been held that the pur¬ 
pose of legislative acts relating to 
the bonding of recoided claims by 
contractois ^as to piovide a method 
by which contractois on private 


worlis by substituting surety bonds 
in lieu of liens recorded against 
their work might obtain the release 
of funds held by owners to meet the 
claims secured by the liens—State 
ex rel Pittman Bros Const Co v 
Tv’atson, 6 So 2d 709, 199 La 623 
(2) It has also been held that the 
purpose of such acts was to enable 
clerks of courts to erase inscriptions 
of liens from mortgage records and 
to issue clear lien certificates on be¬ 
ing furnished with surety bonds — 
State ex rel Pittman Bros Const 
Co V Watson, supra 
8, Kan —Lindenberger v Zweifel, 
262 P 538. 124 Kan 737 
40 C J p 329 note 27 
a NT—^luppa V Engert, 179 NT 
S 927 

10. DC—^Woodward & Lothrop ▼ 
Union Trust Co. of Rochester, N 
T, 262 F -627, 49 App DC 173 
40 C J p 333 note 36 
IL Va.—^Francis v Hotel Rueger, 
Inc, 99 SE. 690, 125 Va 106. 

40 C J p 383 note 37 
la. NT —Burton v Rockwell, 17 
NTS 655. 63 Hun 163 
40 C J p 333 note 38 
13. Cal —Stockton Lumber Co v 
Schuler. 101 P 307, 155 CaJ. 411 
40 C J p 334 note 41 

lA Pa —^Hall v Blackburn, 84 A. 
18, 173 Pa. 810 

15. Pa—^Hall v Blackburn, supra. 
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16. NY —^Application of Standard 
Tile Co, 11 NTS 2d 603, 256 App 
Div 1096. reargument denied 12 N 
YS2d 188. 257 App Div '884 

40 C J p 534 note 44 
Where validity not established 
Where lienor had not established 
validity of mechanic’s lien, but an 
action had been commenced to set 
aside allegedly fraudulent transfers 
and to ai\ply money deposited to dis¬ 
charge the lien to the payment there¬ 
of, an order denying a motion for the 
vacatur of an order directing pay¬ 
ment to lienor of money deposited 
to discharge the hen, and requiring 
restitution to depositor, was reveised 
to extent of requiring lienor to de¬ 
posit with county treasurer, to cred¬ 
it of action to set aside the trans¬ 
fers, the money deposited to dis¬ 
charge the liens, pending outcome of 
action to set transfers aside—Appli¬ 
cation of Standaid Tile Co, 12 NT 
6 2d 188. 267 App Div 834 

17. N T —Schillinger Fire-Proof Ce¬ 
ment & Asphalt Co V. Amott, 46 
NE 956, 152 NT 534. 

40 C J p 584 note 45 

18i NT —Schillinger Fire-Proof Ce¬ 
ment & Asphalt Co V. Arnott, su¬ 
pra. 

40 C J p 334 note 45 

19. Pa.—HofiCmaa v Haines. 8 Phila. 
243 

40 C J p 334 note 47. 
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subsequent litigation with respect to the allowed 
claim should be deducted from the amount deposited 
before distribution to the persons entitled to hens 

A deposit in court, followed by a withdrawal 
thereof, does not discharge the lien ,*1 and, when a 
judgment on plaintiff's default is vacated and the 
action IS reinstated, the moneys which were on de¬ 
posit to discharge the hen, and which were with¬ 
drawn by defendant after judgment, should be re- 
deposited The money deposited is to be repaid 
the depositor when the hen is discharged under oth¬ 
er provisions of the statute,23 as where it terminates 
by lapse of time 2^ 

Deposit and bond Under some statutes a me¬ 
chanic's hen may be discharged by depositing the 
amount of the hen claim and filing a bond to cover 
any attorney's fees, court costs, and interest that 
may be adjudged against the owner in the event 
that the hen claimant recovers judgment on claim 
in the amount for which it was filed 25 The owner 
does not acknowledge the claimant's right^® or 
waive any defenses27 by making the deposit and 
filing the bond The deposit may not be withdra^vn 
by the owner before the hen claim is finally adjudi¬ 
cated 28 

§ 234. Who May Give Security 

Who may give the bond for the prevention or dia- 
charge of a mechanic’s lien is a matter of statutory 
regulation. 


The statutes of different jurisdictions relating to 
the prevention or discharge of mechanics' hens by 
the giving of a bond or undertaking variously pro¬ 
vide in terms for the giving of the bond or under¬ 
taking by any person ha\^ng an interest in the prop- 
erty,29 defendant,^® the principal contractor,or 
either the owner or the contractor 32 

§ 235. Time for Giving Security 

Under some statutes the bond for the prevention or 
discharge of a mechanic’s lien may be given and filed at 
any time after the making of the contract. 

Under some statutes the bond for the prevention 
or discharge of a mechanic's hen may be given ard 
filed at any time after the making of the contract,23 
and it need not be filed before, but may be filed aft¬ 
er, the institution of a suit to enforce a hen 34 Un¬ 
der other statutes, however, it has been held that an 
application to substitute security for the hen is too 
late when made after suit has been commenced and 
the case is ready for trial 35 Some statutes require 
the bond to be recorded within a specified number of 
days after its approval 36 

§ 236. Form, Requisites, and Validity of 
Bond 

The bond given to prevent or discharge a mechanic's 
hen should comply with statutory requirements. 

The bond given to prevent or discharge a me¬ 
chanic’s hen should comply with the statutory re- 


aa Va.—^Francis v Hotel Rueger, 
Inc. 99 SE >690, 126 Va 106 

21. Kan—Wichita Sash & Door Co 
V Weil, 103 P 1003, 80 Kan 606 

22. NY—Cunningham ▼ Hatch. 18 
NTS 458 

40 C J p 334 note 49 

23. NT—Matter of Thirty-Fifth 
St & Fifth Ave Realty Co. 106 
NTS 390. 121 AppDiv 625 

24. NT—Matter of Thirty-Fifth 
St & ii'ifth Ave Realty Co. supra 

40 C J p 334 note 61 

25. US—Maryland Casualty Co v 
Seidenbach. CCAOkl, 133 F 2d 
573, certiorari denied 64 SCt 89, 
820 U S 729, 88 L Ed 4>38 

Okl—Consolidated Cut Stone Co v 
Seidenbach, 7*5 P 2d 442, 181 Okl 
678 

The deposit stands In the place 
of the lien—Raitman v McCune. 30 
P 2d 878, 167 Okl 511 
Tailnre to recover Judgment in 
amount of 

Where owner of building had dis¬ 
charged mechanics' hens by deposit¬ 
ing amount of lien claims with clerk, 
and by executing statutory bonds 
conditioned to pay attorneys' fees. 


court costs, and interest, hen claim¬ 
ants’ failure to recover judgment on 
their claims in amount foi which 
claims were filed precluded them 
from recovering attorneys' fees, 
court costs, and interest from owner 
—Consolidated Cut Stone Co v Sei¬ 
denbach. 75 P 2d 142, 1<81 Okl 578 
Interest on deposit 

It has been held that the depositor 
is not entitled to interest on differ¬ 
ence between amount deposited and 
amount of hen finally detei mined — 
Maryland Casualty Co v Seidenbach, 
CCAOkl, 133 F 2d 573, certiorari 
denied 64 S Ct 39. 320 U S 739, 88 
LEd 438 

26. OkI—R ailman v McCune. 30 P 
2d 878, 167 Okl oil 

27. Okl —Raitman v McCune. su¬ 
pra 

28. Okl —Consolidated Cut Stone Co 
V Seidenbach, 75 P 2d 442. 181 Okl 
578 

29. Mass—Rockwell v. Kelly, 77 N 
E 490. 190 Mass 439 

40 C J p 329 note 33 

30. DC—^Anglo-American Sav & 
Loan Ass’n v Campbell. 13 App D 
D 581, 43 LR A 623 

40 C T p 339 note 34 
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31. Ill—Martin v Swift 12 NE. 
201, 130 Ill 488 

40 C J p 339 note 35 

32. Kan —Lindenberger v Zweifel, 
26 P 538, 124 Kan 737 

NT—In re Rockefeller Center, 2G5 
NTS 546. 238 App Div 736 
40 C J p 329 note 36 

33L Ill—Martin v. Swift, 12 NB 
301. 120 Ill 483 
Bond held not invalid 

It has been held that the fact that 
the bond was not given until work 
was partly done did not lender ic 
invalid —Lindenberger v Zweifel. 
262 P 638, 124 Kan 737. 

34. DC —^Anglo-American Savings 
& Loan Aes'n v Campbell, 13 App 
DC 5S1, 43 LR A 622 

40 C J p 329 note 38 

35. Pa—Maulsbury v. Simpson, 11 
Phila 196. 

36. Mass—Goldstein v Tucker, 119 
NE 693. 230 Mass 259—Chertok 
v Morang. 118 N E 285. 228 Mass 
698 

Approval, filing, or recording see in- 
fia S 236 
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quirements,*^ but although it does not do so,8* or 
although It is g^ven at a time when no statute au¬ 
thorizing a discharge of a hen by the giving of a 
bond is in force,39 it may be valid and binding as a 
common-law bond. A bond given pursuant to an 
unconstitutional statute is, however, void^9 and 
cannot be upheld as a common-law obligation 
Where a single contract for an entire sum for the 
erection of one building on two lots is made and 
the building is constructed, the foreclosure of a me¬ 
chanic’s hen on the two lots cannot be defeated or 
discharged by the giving of a bond as to one lot 
only ^3 A bond under seal given by the owner to 
dissolve a mechanic’s lien conclusively imports a 
consideration 

Condition Whatever condition is required or 
prescribed by statute must be inserted in the bond 
However, some statutes relating to a bond given 
after a bill in equity to enforce the hen has been 
brought do not prescribe the form of bond but leave 
It to the court, and under such statutes a condition 
which fully protects the rights of plaintiff is suffi¬ 
cient ^5 

Amoititt Under some statutes the bond is re¬ 
quired to be in a sum not less than the contract 
price, ^3 while under other statutes tlie amount of 
the bond must be fixed by the court 

Justification and approval of sureties The stat¬ 
utes usually require that the bond shall be executed 
with good and sufficient sureties,^8 who are to be 
approved by the court or a designated officer."^ 3 


Statutory provisions for notice of justification of 
the sureties must be strictly observed.50 While the 
sureties cannot object to the sufficiency of the bond 
because of their failure to justify as required by 
statute,8i where the sureties whose names were 
signed to the bond were impersonated by others 
appearing before the master in chancery, who gave 
false answers with respect to their property, the 
bond, although signed and approved by the master, 
does not effect a dissolution of the lien.89 

Approval and filing of bond. It is usually re¬ 
quired that the bond shall be approved by the court 
or by a designated officer's and filed or recorded in 
a designated office It has been held that the court 
will not approve of the security offered after scire 
facias has issued on a mechanic’s lien unless the is¬ 
suing of the scire facias is recited in the bond^^ 
and it contains a warrant of attorney for entering 
judgment for the amount that shall be found due, 
with interest and costs 86 The approval of an ir¬ 
regular bond, limited to certain beneficiaries named 
therein and based on an express waiver of their 
rights, 15 a rejection of such bond as to all other 
persons for whose benefit it was intended 8^ 

Estoppel to deny validity. The sureties on a bond 
to prevent or discharge hens are estopped to deny 
Its validity where persons entitled to hens have in 
reliance on the bond refrained from filing hen 
claims and in consequence lost their right to perfect 
hens86 or where hens which have been filed have 
been discharged on the faith of the bond 89 Like¬ 
wise the obligor, after the bond has been treated as 


37. Mass—^Massasoit-Pocasset Nat | 
Bank v Borden, 117 NB 911, 228 
Mass 581—Rockwell v Kelly, 77 
NB 490, 190 Mass 439 

38. NJ—Burstein v Union Indem¬ 
nity Co. 166 A. 89, no NJLaw 
442 

40 C J p 329 note 42 

39. Okl —Carr ▼. Wowoka Oil & Gas 
Co, 229 P 434, 103 Okl 139 

40i Cal—San Francisco Lumber Co 
V. Bibb. 72 P 964, 139 Cal 192— 
Shaughnessy v American Surety 
Co, 69 P. 260, 71 P 701, 138 Cal 
643 

41. Cal —8an Francisco Lumber Co 
V Bibb, 72 P 961, 139 Cal 192— 
Shauffhneasy v American Surety 
Oo. 69 P 260, 71 P 701, l^-S Cal 
543 

48. Kan—Kille v Bentley, 61 P 
232, 6 KanAi>p 804 

431 Mass—Chertok v Morang', 118 
NB 286. 228 Mass 698 

4^ Mass—^Rockwell v Kelly, 77 N 
B 490, 190 Mass 439. 

40 CJ p 329 note 48 


45. Mass —•La Centra v Jackson, 
189 NB 429. 245 Mass 14 

48, Kan —Lindenberger v Zweifel, 
262 F S38. 124 Kan 737—Kille v 
Bentley, 61 P 232. 6 KanApp 801 

Bond held not invalid 
Fact that bond protecting against 
mechanic's liens was for amount 
then uni>aid has been held not to 
render it invalid —^Lindenberger v 
Zweifel. 262 P 638. 124 Kan 737. 

47. N T —In re Rockefeller Center. 
265 NT.S 646, 238 App Div 716— 
Copley V Hay, 12 NTS 277. 16 
Daly 446 

40 C J p 330 note 64 
4B. Kan —^Lindenberger v Zweifel, 
2'62 F 538, 124 Kan 737 
40 C J. p S'SO note 55 

49. Kan —^Lindenberger v. Zweifel, 
supra 

40 C J p 380 note 56 
sa NT—Matter of Blumberg, 183 
NTS 774, 149 App Div 803 
40 C J p 330 note 57 
51- Col—Carpenter v Purrey, 61 P 
369. 128 Cal 665 
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SSL Mass—^Breed ▼. Gardner, 72 N 
B 983, 187 Maas 300 
53. Kan —^Lindenberger v Zweifel. 

262 P 538. 124 Kan. 787 
40 C J p 330 note 60 
Clerk’s fallnre to note bond as 
filed or approved until some time 
after filing has been held not to ren¬ 
der It invalid —Lindenberger v 
Zweifel, supra. 

SL Kan —^Lindenberger ▼. Zweifel, 
supra 

40 C J p 830 note 61 

55. Fa.—^Hood v. Building Ass’n, 9 
Phila 105 

56. Pa —Hood ▼. Biuldmg Ass'n. 
supra. 

67. Neb —17 S Wind Engine & 
Pump Co V. Drexel, 74 NW 317, 
63 Neb 771. 

58L US —Carnegrie, Phipps & Co v 
Hulbert, Neb, 70 F. 209, 1>6 CCA 
498 

59. NT—^Mathiaaen v. Shannon. 64 
NTS. 306, 25 Misc. 274. 

40 O J. p 832 note 97. 
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valid by all the parties and the lien discharged, may 
not object in an action on the bond that the amount 
thereof exceeded the jurisdiction of the court which 
accepted it®® or evade liability because of the omis¬ 
sion of a seal from the bond ®i The lienor is not 
estopped to assert any objection to the bond which 
he can make good by reason of his taking part in the 
proceeding in which the bond was given.®2 

§ 237. Effect of Bond or Deposit 

Under some statutes the effect of a bond given, ap¬ 
proved, and filed is to prevent liens from attaching and 
to discharge liens which have already been filed. 

Where a bond is given, approved, and filed as pro¬ 
vided by statute, its effect is determined by stat¬ 
ute,®® according to the statutes, the effect is to 
prevent liens from attaching®^ and to discharge 
hens which have been already filed,®® and the bond 
is substituted as security in place of the hen on the 
real estate,®® but it does not otherwise change the 
relation or rights of the parties ®'^ The filing of a 
bond after a suit to enforce a lien has been com¬ 
menced does not necessitate the dismissal of the 
smt,®® since it is proper to allow the suit to con- 
tmue for the purpose of having the amount due on 
the claim ascertained and declared ®® 

After the bond has been filed it is error, accord¬ 


ing to some authorities, to decree a Hen^® or render 
a decree in personam ,^1 but according to other au¬ 
thorities it seems that, notwithstanding the giving 
of the bond, a personal judgment against the owner 
may be rendered,^® as may be also a decree in form 
against the property 

The giving of a bond to discharge property from 
a mechanic’s hen is not an acknowledgment of the 
validity of the lien,74 and the owner may still con¬ 
test Its existence, amount, and validity 7® Where a 
grantee of land subject to a mechanic’s lien has 
given a bond to discharge the lien, he cannot show 
for the purpose of defeating a recovery on the bond 
that the hen could not have been satisfied out of 
the grantor’s interest because of prior encumbranc¬ 
es '^® 

Under some statutes, on the filing of the bond, the 
principal and surety thereon become parties in any 
action commenced, or to be commenced on the lien 
daim.'^^ 

§ 238. Liability on Bond 

The liability of a surety on a bond given to prevent 
or discharge a mechanic’s hen depends on whether the 
facts bring the case within the conaition of the bond. 

The liability of a surety on a bond given to pre- 


60. N’T—Sheffield v Murray, 30 N 
TS 799, so Hun 655 

61. NT—Whitney v Coleman, 9 
Daly 238 

40 CJ p 832 note 99. 

6S. Mass —Taunton Sav Bank v 
Burrell, 60 NB 930, 179 Maas 421, 
423 

63. Kan —Southern Surety Co v 
Hudson, 160 F 209, 98 Kan 775 

6^ Kan —^Lindenberger v Zweifel, 
263 P 538. 124 Kaai 737 

NT—In re Rocketeller Center, 366 
NTS 646, 238 App Div. 786. 

40 CJ P 330 note 67 

65. DC—^Deland v Wacpier, 64 F2d 
552, 62 App D C 54—^Maiatico ▼ 
Fletcher. 39 F 2d 295, 69 App DO 
250 

Fla—^Myers v Harkins, 136 So 862, 
102 Fla 677—^Fidelity & Casualty 
Co of New Tork v D N Momson 
Const. Co of Virmxua. 126 So 151, 
99 Fla 809, followed in Gianat v 
Duhbs. 130 So 464, 100 Fla 1145, 
and Fidelity & Casualty Co of 
New Tork v Coley & Peterson of 
Virgrima, 126 So 157, 99 Fla 327— 
Union Indemnity Co of New Or¬ 
leans V Worthingstun, 123 So 759. 
98 Fla 242 

40 C J p 880 note 68 

63.^ DC —^Maiatieo v 'Fletcher, 89 F 
2d~295, 59 App D C 260 


N T —Brescia Const Co v Walart 

Const Co, 264 NTS 862, 238 App 

Div 36n-^ohn R Blair Co v 

Seadco Bldg Corporation, 239 NT 

5 326, 136 Misc 204—John Comolli 

6 Co V Maisolies, 224 NTS 626. 

130 Misc 694 

40 C J p 8i30 note 69 

TTiLder acts rSlattn^ to the bonding 
of recorded clanns by private con- 
ti actors, the bonds when given take 
the place of the diens, and, since the 
lienors are protected by the bonds, 
no useful purpose could be served by 
permitting the claims recorded 
against the contractor to remain un¬ 
canceled on the public records — 
State ex rel Pittman Bros Const Co 

V Watson. 6 So 2d 709, 199 l,a 628 

Equitable rights 

While it has been held that a bond 
given by the owner to release me¬ 
chanic's lien 18 substituted for the 
land, it has also been held that it is 
not substituted for the land in the 
sense that equity may proceed 
against the bond as it could against 
the land—Myeis v Harkins, 136 So 
382, 102 Fla 677—Fidelity & Casual¬ 
ty Co of New Tork v D N Morn- 
son Const Co of Virginia, 126 So 
151, 96 Fla 309, followed in Granat 

V Dubbs 130 So 164. 100 Fla 1145, 
and Fidelity & Casualty Co of New 
Tork V Coley & Peterson of Vir¬ 
ginia, 126 So 157, 99 Fla 827 
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67. Mich—In re J M Diver Lum¬ 
ber Co. 220 NW. 717, 248 Mich. 
175 

NY—Harley v Plant, 104 NB 94>6, 
210 NT 405 

68 Ill—Mai tin v Swift, 12 NB. 
201, 120 Ill 488 

69. Pa—Hood V Building Assoc, 8 
Phila, 105 

7a 111—Martin v Swift, 12 NB 
201, 120 Ill 488 

71. Ill —Martin v Swift, supra. 

40 C J p 831 note 74 
78 Fla —Fidelity & Casualty Co. 
of New York v D N Morrison 
Const Co of Virginia, 126 So 151, 
99 Fla 309, followed in Granat v 
Duhbs, 130 So 464. 100 Fla 1145. 
and Fidelity & Casualty Co of 
New York v Coley & Peterson of 
Virginia, 126 So 157, 99 Fla. 827. 
40 O J p 331 note 75 
73. N.T—Lawson v Reilly, 18 N.T. 
Civ Proc 290 

74 NT —^Parsons v. Moses. 67 N.T. 

S 727, 40 App Div. 68 
40 C.J p <331 note 76 
7S. N.T —John R Blair Co. v. Sead¬ 
co Bldg Gorpoxation, 239 NTJ9. 
826, 136 Misc 204 

78, NT —Kemgan v. Fielding, 62 
NTS 116. 47 App Div 246 
77, N J —Standard Accident Ins Co. 
of Detroit, Mich., v. Lloyd, 167 A. 
657. 10 N.J Misc 28. 
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vent or discharge a mechanic's lien depends on 
whether the facts bring the case within the condi¬ 
tion of the bond,'^8 when that condition is fairly 
and reasonably construed If the principal in the 
bond IS not liable to plaintiff, the surety is not lia- 
ble.^® There is no liability on the bond where the 
lienor fails to establish a valid lien,^^ regardless of 
whether the condition of the bond is to pay any 
judgment which may be rendered against the prop¬ 
erty for the enforcement of the lien®^ or is to pay 
any judgment which may be recovered in an action 
to enforce or foreclose the lien While the sure¬ 
ties are not released from liability because the judg¬ 
ment in the foreclosure action did not provide for 
the enforcement of the lien against the propert}’,^^ 
nevertheless, where a judgment against the princi¬ 
pal for a hen against the property,S5 or a judgment 
establishing that the hen, when discharged by the 
undertaking, was valid and enforceable in a fixed 
amount,®® has been rendered, it is conclusive on the 
sureties, even though they were not parties to the 
former action in which it was rendered,and they 
cannot object that the action should have been m 
equity®® and all persons in interest made parties ®® 

The fact that the principal procured the signature 
of a surety on the promise that the principal would 
afterward obtain the signature of another suret}% 
which was not done, will not relieve the surety from 


obligaLion on a bond delivered, approved, and filed 
as the law requires Also the allowance by the 
court of a purely formal amendment of the lien 
claim does not discharge the surety from liability 
As between the sureties on a bond to discharge a 
mechanic’s lien, binding them to pay any judgment 
in an action to enforce the claim or foreclose the 
lien, and the sureties on an undertaking given by 
the owner on appeal from a judgment in an action 
against him to foieclose the lien, the former are in 
effect principals and the latter sureties ,®2 and the 
former cannot therefore insist that the person for 
whose benefit the bond and undertaking were given 
shall, before proceeding against them, pursue his 
remedies against the latter 

Cancellation It has been held that an undertak¬ 
ing given to discharge a mechanic*s lien may be can¬ 
celed on the ground that the lien has terminated b> 
a lapse of time 

§ 239. Action on Bond 

In some Jurisdictions the remedy of the mechanic 
against the surety is by an action at law on the under¬ 
taking, but in other jurisdictions a recovery on the bond 
may be had in an equitable proceeding as well as in an 
action at law. 

In some jurisdictions the remedy of the mechanic 
against the surety is by an action at law on the un¬ 
dertaking,®® at least where the bond was given 


78. Conn —Burque v. Naugatuck 
liumber Co, 155 A 414, 113 Conn 
350 

Mass—Scholl v Gilman, 160 NE 
889. 263 Mass 295 

40 C J p 331 note 30 

79. Mass—Scholl v Gilman, supra 

NT—McKeefrey v Cugley, 146 NY 

S 102, 83 Misc 481 

80l Iowa—Mason City Brick & Tile 
Co V. Lamson, 180 NW 314, 190 
Iowa 365 

81. Mich.—^In re J M Diver Lum¬ 
ber Co, 320 NW. 717. 243 Mich 
176. 

N T —^Brescia Const Co v Walart 
Const Co, 291 NTS 960, 249 APP 
Div 151. affirmed 8 NB2d 330, 273 
N Y 648—Hensel v Metropolitan 
Casualty Ins Co of New York, 262 
NTS 675, 237 App Div. 7.39—At- 
lantic-Terra Cotta Co v Ruben- 
field Construction Corporation. 213 
NTS 21. 126 Misc 279 

40 C J p 331 note 63 

82. NY—^Romanik v Rapoport, 132 
NTS 892. 148 Xpp Div 688—Par¬ 
sons V Moses, 57 NTS 727, 40 
App Div 58 

83. NY —Sexauer & Lemke v Luke 
A. Burke & Sons Co, 127 N E 329, 
228 NY 341, 345 

40 C.J. p 831 note 85 


84. NY—Ringle v Matthiessen, 46 
NTS 226, 17 App Div 374 

85. N Y —Ringle v O'Matthiessen, 
39 NTS 92, affirmed 41 NTS 962 
10 App Div 274, affirmed 53 N E 
1131, 158 NT 740 

88 . NT—Harley v Plant, 104 NE 
946, 210 NY 405 

87. NT —Harley v Plant, supra 

8 & NY—Ringle v O'Matthiessen, 
69 NTS 92. affirmed 41 N Y S 
962, 10 App Div 274, affirmed 63 
NE 1181, 168 NY 740 

89. N Y —Rmgle v. O'Matthiessen. 
supra. 

90. Kan—Risse v Hopkins Planing 
Mill Co, 40 P 904. 55 Kan 518 

91. Pa—Vansciver v Churchill, 85 
Pa Super 212 

92. N Y —Sullivan v Goodwin, 51 
NTS lOOO. 30 App Div 194, af¬ 
firmed 68 NE 1093, 164 NY 583 

93. NY —Sullivan v. Goodwin, su¬ 
pra 

94. NY —^In re Wilbraham Realty 
Corp, 207 NTS 717, 212 App Div 
304—Matter of Thornton Apart¬ 
ment Co, 133 NTS 756, 74 Misc 
210 

Time for bringing action 
It has been held, however, that 

an undertaking given to discharge a 
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mechanic's Hen may not be canceled 
where the time within which an ac¬ 
tion might be brought to recover a 
judgment against the property on 
the claim has expired —Matter of 
Greines, 112 NTS 640. 60 Misc 642 
96. U S —Phillips V Gilbert, D C, 
101 US 721. 25 LEd 838 
Fla —^Fidelity & Casualty Co of New 
York V D N Mornson Const Co 
of Virginia. 126 So 151, 99 Fla 309, 
followed in Granat v Dubbs, 130 
So 464, 100 Fla 1146 and Fidelity 
& Casualty Co of New York v 
Coley & Peterson of Virginia, 126 
So 157, 99 Fla 327 
Comm outlaw cognlsanoe 
Question of liability is purely of 
common-law cognizance—Fidelity & 
Casualty Co of New York v D N 
Morrison Const Co of Virginia, 126 
So 151, 99 Fla 309, followed m 
Granat v Dubbs, 130 So 464, 100 Fla 
1115, and Fidelity & Casualty Co of 
New York v Coley & Peterson of 
Virginia, 126 So 157, 99 Fla 327 
Bond not enYozoaable In eqnity 
(1) Equity court cannot enforce 
penalty of bond, unless there is 
groumd of equitable cognizance to 
which recovery on bond is incidental 
—Fidelity & Casualty Co of New 
York V D N Morrison Const Co of 
Virginia, 126 So 161, 99 Fla 309. fol- 
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pending the suit to enforce the lien In other ju¬ 
risdictions a recovery on the bond may be had in an 
equitable pioceeding®^ as well as in an action at 
law The lienor may first bring an action against 
the debtor alone to foreclose the hen,99 and, on the 
recovery of a judgment establishing the validity 
and amount of the Len, may then maintain an action 
at law against the sureties on the bond ^ It is not 
a condition precedent to the bringing of an ac¬ 
tion against the sureties that the lienor shall exhaust 
his remedy against the owner by recovering a judg¬ 
ment of foreclosure in form against the property,* 
but he may bring a single action in equity® in which 
all persons interested,^ including the owner® and 
the sureties on the bond,® are made parties, to ob¬ 
tain a determination of the rights, liabilities, and 
equities of all parties interested,7 a judgment estab¬ 
lishing the validity and amount of the hen,8 and a 
personal judgment against the principal and sure¬ 
ties on the bond ,9 and the latter course has been 
commended as the better practice The real par¬ 
ty in interest may sue on the bond.^l and leave of 
court to sue the sureties is not necessary 

Defenses. Where a law action and a statutory 
equitable proceeding are concurrent remedies, the 


defenses are also concurrent The sureties may 
set up any legal or equitable defense which would 
have availed the principally and are not precluded 
from doing so by the failure of the principal to de¬ 
fend 1® Where an owner for a considerable period 
of time after a contract for improvements had been 
executed took no steps to repudiate it because of 
alleged duress, neither hei® nor his surety on the 
release bondi^ can defend an action on the bond 
on the ground of duress Where building contrac¬ 
tors, after giving an undertaking to discharge the 
mechanic's lien of a subcontractor by securing the 
payment of any judgment against such property m 
his favor, brought an action against the owner to- 
foreclose a hen filed by themselves and made the 
subcontractor a party defendant, and the owner ap¬ 
pealed from a judgment establishing both hens, and 
directing sale of the property and payment, and 
gave an undertaking to stay execution, this appeal 
and stay constituted no defense to an action by the 
subcontractor on the undertaking to discharge his 
hen 

Pleadings and evidence. The complaint should 
contain proper and sufficient allegations of the es¬ 
sential facts^9 and be so framed as to contain the 


lowed m Granat v Dubba, 130 So 
464, 100 Fla 1146 and Fidelity & 
Casualty Go of New York v Coley & 
Peterson of Virginia, 126 So 157, 99 
Fla 827 

(2) Fact that lien discharged by 
mechanic’s lien bond might have 
been enforced in equity against land 
does not bring enforcement of bond 
within field of equitable cognizance 
—^Fidelity & Casualty Co of New 
York V D N Mornson Const Co 
of Virginia, 126 So 161. 99 Fla 309, 
followed in Granat v Dubbs, 130 So 
464, ino Fla 1145, and Fidelity & 
Casualty Co of New York v Coley & 
Peterson of Virginia, 126 So 167, 99 
Fla 327 

96. Mass —La Centra v Jackson, 
139 NE 429, 245 Mass 14 

97. Mich —Des Lauriers Metal 

Products Go v Rhodes, 217 NW 
922, 241 Mich 647 

40 C J p 332 note 11 
98b Mich —Des Launers Metal 

Products Co V Rhodes, 217 NW 
922. 241 Mich 647 
40 C J p 332 note 9 

99. N Y —Pierce, Butler & Pierce 
Mfg Co V Wilson, 103 NYS 678, 
118 AppDiv 662 
40 C J p 332 note 8 

1. NY—John Comolli & Co v Mar- 
golies, 224 NYS 626, 130 Misc 
894—^Atlantic Terra Cotta Co v 
Rubenfield Construction Corpora¬ 
tion, 213 NYS 21, 126 Miac 279 
40 C J p 332 note 9. 


2. NY—Morton v Tucker, 40 NE 

8. 145 NY 244 

40 C J p 332 note 10 

3. NY —^Atlantic Terra Cotta Co v 
Rubenfield Construction Corpora¬ 
tion, 213 NYS 21, 126 Misc 279 

40 C J p 332 note 11. 

4. NY—Morton v. Tucker, 40 NE 
3. 146 NY 244 

40 C J p 332 note 12 
Neoessary dofeadaats la aetloa to 
foreclose liea are necessary parties 
to action on undertaking—^Atlantic 
Terra Cotta Co v Rubenfield Con¬ 
struction Corporation, 213 N Y S 21, 
126 Misc 279 

6. NY —Atlantic Terra Cotta Co v 
Rubenfield Construction Corpora^ 
tion, supra. 

40 C J p 832 note 12 [b] 

Owner must be served 
Owner, joined with surety in me¬ 
chanics' lienors' action, must be 
served—Atlantic Terra Cotta Co v 
Rubenfield Construction Corporation, 
supra 

6. NY—^Morton v Tucker, 40 NE 
3, 115 NY 244 

40 C J p 332 note 13 

7. NY—Harley v Plemt, 104 NE 
946, 210 NY. 405 

8. NY —^Pierce, Butler & Pierce 
Mfg Co V Wilson, 103 N Y S 678. 
118 App Div 662—^Mathiasen v 
Shannon, 64 NYS >805, 25 Misc 
274 

9. N.Y —^Pierce, Butler & Pierce 
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Mfg Co V Wilson, 103 NYS 678, 
118 App Div 662—Mathiasen v. 
Shannon, 54 NYS 305, 26 Misc.. 
274 

10, NY —Morton v Tucker, 40 NE 
3, 146 NY 244 

40 C J p 332 note 17. 

11. N Y —RIngle v Wallis Iron 
Works, 38 NYS 875, 16 Misc 167, 
25 NY Civ Proc 261—In re John 
P Kane Co , 66 N Y S 684, affirmed 
65 N Y S 1136, 52 App Div 630 

18- NY —Matter of Can dee & How¬ 
land Co, 159 NYS. 230, 173 App. 
Div 962 

40 C J p 832 note 19 

13. Mich —Des Launers Metal 
Products Co V Rhodes. 217 NW 
922, 241 Mich 647 

14. NY —Aeschlimann v Presby¬ 
terian Hospital, 59 NE 148, 165 
N Y 296, SO Am S R 723 

16. NY —^Aeschlimann v. Presby¬ 
terian Hospital, supra. 

16L NY —Colon v East One Hun¬ 
dred & Eighty-Ninth St Bldg St 
Const Co, 126 NYS 226, 141 App. 
Div 411 

17. NY—Colon v East One Hun¬ 
dred & Eighty-Ninth St Bldg St 
Const. Co, supra. 

la NY—Heagney ▼ Hopkins, 52 
N.Y S 207, 23 Misc 608 

la N T —Ooldstein v Michelson, 91 
NYS 38. 45 Misc 601. 

40 C.J p 333 note 29. 
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allegations and praj’ers for relief appropriate to the 
form of the action It has been held that lienors, 
joined as defendants in an action to foreclose a lien, 
are required to set forth their hens in answer, and 
serve an answer on the owner in order to enforce 
their claims against the surety Some statutes 
provide that, when the hen has been discharged 
by giving a bond, the material facts, if any, in dis¬ 
pute between claimant and the parties signing the 
bond shall be tned by a jury without further plead- 
ings^^ with the same effect as though pleadings had 
been filed and an action commenced at law,^^ but 
a failure strictly to follow the statute in this re¬ 
spect may be waived by defendant®^ The rules of 
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evidence obtammg in civil actions generally are ap¬ 
plicable in actions of this nature.25 

Judgment The decree may be properly rendered 
against the owner and the surety,^® Where the hen 
has been discharged by the bond of a surety compa¬ 
ny, the judgment should be against the company 
for the amount of the hen *7 However, in an ac¬ 
tion on the bond there can be no recovery of an 
amount in excess of that secured by the discharged 
hen A failure to introduce the hen in evidence 
does not entitle the sureties to a judgment on the 
merits,29 but only to a dismissal 2® A hen on the 
property may not be decreed in favor of the surety 
after there has been a recovery on the boncL^i 


MECHANICS^ LIENS 


D. DISCHARGE, EXTINGUISHMENT, RELEASE, OR PAYMENT 


§ 240. Discharge in General 

After extinguishment of a mechanic’s lien it may be 
canceled of record in proper proceedings had for that 
purpose. 

Where a mechanic’s hen is extinguished or satis¬ 
fied, but still remains of record and an apparent 
cloud on the title, the owner may compel its dis¬ 
charge of record where, on request, the lienor re¬ 
fuses to act 22 Accordingly it has been held that a 


court of competent jurisdiction may entertain an 
action to annul, vacate, cancel, or discharge a me¬ 
chanic’s hen, and may grant relief in a proper case 
therefor,23 even in the absence of statutory author¬ 
ity 34 Where, however, due payment or satisfac¬ 
tion is not shown, the owner may not have the hen 
canceled and discharged of record,25 and, where the 
owner’s duplicity prevents the perfection of hens 
in full accordance with statutory requirements, the 


90. NT—May v New Amsterdam 
Cas Co, 60 NTS 2d 613. 270 App 
Div. 472 

40 C J p 383 note 30 

21 . NT—^Atlantic Terra Cotta Co 
V Rubenfield Construction Corpo¬ 
ration. 218 NTS 21, 126 Misc 279 

32. Pa—^Vansciver v Churchill, 85 
Pa Super 312 

23. Pa—^^"an8cl\e^ v Churchill, su¬ 
pra 

94. Pa —Schellentragrer v O'Donnell, 
44 Pa.Super 43 

25. N J —^Burstem v Union Indem¬ 
nity Co. 166 A. 89. 110 NJLaw, 
442 

40 C J p 333 note 35 

26. DC —^Deland v Wagner. 64 F 2d 
552. 63 App.DC 64 

37- NT—Holl V Long, 68 NTS 
622, 34 Miac 1 

28. Conn—^Bnn v Mesite, 93 A. 4, 
89 Conn 107 

40 C J p 332 note 21 

SB. NT—Howes v Corti Bldg Co, 
135 NTS 562. 76 Misc 507 

30l NT—^Howes v Corti Bldg Co., 
supra 

31. Fla —^Union Indemnity Co of 
New Orleans v Worthingstun, 128 
So 769. 98 Fla 242 

Kan—Lindenberger v Zweifel, 262 
P 688. 124 Kan 737 

32. Neb —Ooxpns Juris cited la Gib- 


eon V Koutsky-Bxcnnan-Vana Co, 
9 NW3d 298, 302, 145 Neb 326 
40 C J. p 327 note 3 
SSL Neb—Gibeon v Koutsk>-Bren- 
nan-Vana Co. 9 N W 2d 298, 143 
Neb 326 

40 C J p 327 notes 4-7 
Chancery aotion 

A building owner could mam tain 
chancery action to test \alidity of a 
material and labor lien filed against 
owner s property by the contractor, 
and for an accounting, as against 
contention that owner's only zemedy 
under statute providing for such liens 
was to file a bond, whexe owner al¬ 
leged that effect of contractor's ac¬ 
tion was to tie up owner in effort to 
pay off all claims of subcontractors 
and materialmen, and that contractor 
did not act in good faith or by honest 
mistake in claiming too great a sum 
in his statement of lien, owner was 
not precluded from maintaining such 
action on ground that owner had a 
"complete and adequate remedy at 
law"—Jenks v Daniel, 7 NW3d 
286. 304 Mich 289 

SeoozLVsntloxial demand for balance 
on contract should be dismissed, 
where plaintiff's damages flrom de¬ 
fendant's breach of contract exceed¬ 
ed amount claimed by defendant — 
Rodick V Martin, 127 So 110, 12 La. 
App 690 

SnilloisiLoy of evidence 

(1) In action to cancel lien, de¬ 
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fendant who abandoned contract to 
furnish materials and plumbing work 
held not to sustain burden of prov¬ 
ing there was balance due him. with 
respect to reconvention claim which 
he interposed —^Rodick v Martin, 127 
So 110, 12 La App 690 

(2) In buildmg owner's chancery 
action against contractor to invali¬ 
date material and labor hen filed, for 
an accounting and to recover dam¬ 
ages for breach of contract, evidence 
regarding contractor's defective and 
unworkmanlike construction war¬ 
ranted decree that owner was in¬ 
debted to contractor in a certain sum 
which was much less than amount 
demanded in lien.—Jenks t. Daniel, 7 
NW 2d 286. 804 Mich. 239 

(3) In suit to cancel mechanic's 
lien, issue of acknowledgment of 
mechanic’s lien is determinable by 
preponderance of all evidence—Rob¬ 
ertson V Vernon, Tex Com App, 12 
SW.2d 991. 

3^ Neb —Gibson v Koutsky-Bren- 
nan-Vana Go, 8 NW2d 298, 143 
Neb 826. 

35. La—Groner v Cavender, 133 So 
825, 16 La App 565 
Extras 

Owner cannot have contractor's 
lien for extras canceled by depositing 
only unpaid portion of regular con¬ 
tract price—Groner v. Cavender, su¬ 
pra. 
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court will not grant an annulment of hens without 
payments in full of the hens with interest 36 

In jurisdictions where the modes of discharging 
the hen are prescribed by statute it can be dis¬ 
charged only in one of the modes provided,37 since 
the statutes providing paiticular methods for dis¬ 
charging the lien negative the idea that the legisla¬ 
ture intended to vest in the court the power to dis¬ 
charge the hen by other process, or for other caus¬ 
es, than those expressed in the statutes 38 From this 
construction of the statutes it follows that a dis¬ 
charge unauthorized by the express provisions of 
the statutes will be vacated and the hen reinstat¬ 
ed ,39 but an order vacating another order cancel¬ 
ing and discharging a mechanic's hen will itself be 
vacated at the instance of a person who purchased 
the property immediately after the order of cancel¬ 
lation and who did not receive any notice of the ap¬ 
plication of the order to vacate ^9 A mechanic’s 
hen cannot be discharged where a motion to cancel 
the notice of the pendency of an action to foreclose 
a mechanic’s hen should not be granted, and plain¬ 
tiff’s rights under the notice and under the lien are 
inseparable.^ 1 

Penalty Under statutes providing that a penalty 
may be recovered of a lienor in a proper case 
where, on demand, he fails or refuses to cause the 
lien to be satisfied or discharged of record, the pen¬ 
alty will be imposed only in a case within the stat- 
ute^^ and on the filing of a proper and sufficient 


complaint in an action to recover the penalty ^3 
A statute subjecting a mortgagee to a penalty for 
refusmg after demand to satisfy of record a mort¬ 
gage which has been paid is not so extensive as to 
apply against mechanics’ lienholders who have placed 
a claim on record,^^ and in any event it would not 
cover a case where the contention is that a false 
claim was placed on record and not that a valid hen 
was placed on record and should have been canceled 
on demand because subsequently paid ^3 

§ 241. Extinguishment or Loss in General 

While a mechanic’s lien may be lost or abandoned, 
the courts will not readily hold that a lien once acquired 
has been extinguished in the absence of circumstances 
tending to show a waiver or making it inequitable that 
the lien should remain in force. 

Like other hen rights, discussed in Liens § 17, 
the statutory right to a mechanic’s hen may be 
lost,46 abandoned,47 or discharged of record, as dis¬ 
cussed supra § 240 However, the courts will not 
readily hold that a mechanic’s hen, once duly ac¬ 
quired, has been lost or extinguished in the absence 
of circumstances tending to show a waiver or mak¬ 
ing It inequitable that the hen should lemain in 
force.^3 In jurisdictions where a mechanic’s hen is 
secured by constitutional provision, grave reasons 
must be shown in every case to justify a holding 
that such a hen is lost or destroyed.^® 

Numerous particular matters have been held not 
to result in a loss, destruction, or extinguishment 


3 S. Ohio —^Fark v Williamson Heat¬ 
er Co , 20 Ohio NP.NS, 160 

37. NT—In re 12 East 86th St 
Corporation, 261 NTS 840, 146 
Misc 235 

40 C J p 828 notes 10, 11 
Iksck of inherent power 
It has been held that courts have 
no inherent power to cancel or dis¬ 
charge mechames* liens and that the 
hen law does not empower courts 
summarily to cancel or discharge me¬ 
chanics' liens on grounds other than 
those specified in such law—Supreme 
Plumbing Co v Seadco Bldg Corpo¬ 
ration, 230 NTS. 760. 224 App Dlv 
844 

38. NT—^Matter of Bronitsky, 121 
NTS 422, 136 AppDiv 672 

40 C J p 828 note 12. 

39. NT—Madden v. Lennon, 50 N 
T S 690, 28 Misc 79 

40l NT—Matter of Goldberg, 206 
NTS 649, 123 Misc 438 
40 GU. p 828 note 14 

4L NT.—^Madden v Lennon, 50 N 
TJB 690. 23 Misc 79. 

48. Ill—Lavery v. Brooke. 37 U1 
Appi EL 


43. Minn —Houlihan ▼ Keller, 26 N 
W 227, 34 Minn 407 

ND—Sheets v Prosser. 112 NW. 72, 
16 ND 180 

44. Ala—CofEman ▼ Henderson, 63 
So 808, 9 Ala App 653 

45. Ala—Coffman v Henderson, su¬ 
pra 

46ii Iowa—Murray v Kelroy, 276 N 
W 21, 228 Iowa 1331 
Minn—Burns v Carlson, 64 NW 
1065, 53 Mmn 70 

47. Mmn—Bums v Carlson, supra 
NT—Brescia Const Co v Walart 
Const Co. 264 NTS 862, 238 App 
Div 360 

Abanflottmeiit not shown 

(1) By colloquy between court and 
counsel falling short of election be¬ 
tween claims—Sullivan Const Co v 
Twin Falls Amusement Co, 258 P 
629, 44 Idaho 520 

(2) By filing second claim or ac¬ 
count 

Idaho—Sullivan Const Co v Twin 
Falls Amusement Co, supra 
Mo—^Waters v Oallemore, App, 41 
S W 2d 870. 

(3) By nonremoval from premises 
of materials furnished after sale un¬ 
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der mortgage foreclosure —^Bapid 
Fiieproof Door Co v Largo Corpo¬ 
ration, 164 NE 581, 243 NT 482. mo¬ 
tion denied 164 NE 898, 244 NT 
563 

(4) By requested judgment against 
genezal contractor—Goodfellow Lum¬ 
ber Co V Blanke, Mo App, 41 S W 2d 
969 

48. Iowa —Spieker v. Cass County 
Fair Ass'n, 249 NW. 415, 216 Iowa 
424 

Mo—Giammarino v J W Calde^fcey 
Const Co , App, 72 S W 2d 169 
N J —^Harris v Neswit, 146 A. 309. 
104 N.JEq 465 

Equities favoring hen 
Lien claimants who furnished la¬ 
bor and material for construction of 
building erected by lessee had equi¬ 
ties m their favor, with respect to 
landowner's contention that forfei¬ 
ture of lease freed property f^om 
liens —^English v. Olympic Audi¬ 
torium, 20 P.2d 946, 217 Cal 631, 87 
ALR. 1281 

49. Cal—^Martin v Becker. 146 P. 
666 , 169 Cal. 801, Ann Cas 1916D 
171. 
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of the lien,®0 including an unaccepted offer, made 
in an attempted compromise or settlement, of an 
amount different from that recoverable the con¬ 
version of an open account, constituting the claim 
on which the hen is founded, into an account stat¬ 
ed ,^2 the mere restatement of the account by de¬ 
ducting certain items ,53 the fact that a suit to en¬ 
force the lien is prematurely brought ,5*^ a nonsuit 
in a scire facias on the lien,5® payment of a mort¬ 
gage encumbrance by the property owner ,5® delay 
in enforcing a judgment of foreclosure ,57 and pro¬ 
ceedings to foreclose a mortgage without notice to 
the lienor 53 

Under some circumstances the release of a surety 
on a bond conditioned to deliver construction notes 
does not destroy the hen®® or lessen the amount 
thereof 5® Also the hen of a subcontractor is not 
lost by his failure to consolidate his claim for labor 
with others in an action before a justice of the peace 
against the original contractor, where such other 
claims are wholly disconnected with his hen and 
have no relation to the transaction out of which it 
arose The hen, however, may be lost by includ¬ 
ing nonlienable claims m the judgment 52 It has 
been broadly held that, under a constitutional pro¬ 
vision granting mechanics a hen on articles made or 


repaired by them, continued possession of the arti¬ 
cle is not prerequisite to continued existence of the 
hen 53 

Failure to furnish statement on demand Under 
the express provisions of some statutes a claimant 
may forfeit his hen by failing to comply with the 
demand of the owner for a written statement of the 
amount of work and materials furnished 54 Such a 
statute IS enforceable even though the owner pos¬ 
sesses knowledge of the facts to be included m the 
statement®® and is not prejudiced by failure of 
claimant to comply with the demand ,56 but it does 
not apply where the demand is not made until after 
suit IS bi ought to enforce the hen.67 

§ 242. Destruction or Removal of Building 
or Improvement 

A mechanic's hen on land has been held to survive 
destruction or removal of the buildings and improve¬ 
ments, but there is also authority to the contrary 

It has been judicially acknowledged that there is 
a conflict of authority on the question whether a 
mechanic’s lien on land is defeated by the destruc¬ 
tion of the building or improvement for which the 
hen is claimed 58 This conflict is said to arise from 


BO. Cal—English v Olympic Audi- 
tonum, 20 P2d 94$, 217 Cal 631. 
87 ALR 1281 
Discharge of lien by 
Appointment of receiver for prin¬ 
cipal contractor see the C J S 
title Receivers § 1S7, also 53 C 
J p 126 notes 37-54, and 40 CJ 
p 335 note 74 
Contractor’s 

Banlcruptcy see Bankruptcy S 
243 c 

Insolvency see Insolvency S 11 c 
Death of principal contractor after 
completion of work see supra § 
97 

Principal contractor's assignment 
for benefit of creditors see As¬ 
signments for Benefit of Credi¬ 
tors 9 358 

Unlawful detainer action wherein 
landowners had lea<ie declared for¬ 
feited did not destroy mechanics’ 
liens on building only —English v 
Olympic Auditorium, 20 P2d 946, 217 
Cal 621. 87 ALR 1281 

61. Ill.—Nimmons v Lyon, 197 Ill 
App 376 

40 CJ p 334 note 60 

62. Minn—^Dennis v Smith, 38 NW 
695, 38 Minn 494 

63. Mich—Comstock v McCracken. 
18 NW 583, 62 Mich 123 

54. Ill —Lorenz v Bloom, 195 Ill 
App 40. 


65. Pa —^Berger v. Long, 1 Walk 
143 

56. NJ—Harris v Xeswit. 146 A 
309, 104 N JEq 465 

57. Ky —Pittman \ Wakefield, 13 
SW 625 90 Ky 171, 11 Kv L 972 

40 CJ p 334 note 65 

5a NY—Hallahan v Herbeit, 4 
Daly 209, 11 Abb Pr .N S, 326, af¬ 
firmed 57 NY 409 

59. Mo —^Allen Estate Ass'n v 
Boeke, 254 SW 858, 300 Mo 575 

40 C J p 334 note 67 

60. Mo —^Allen Estate Ass'n v 
Boeke, supra 

40 C J p 334 note 67 

61. Ill—Meeks v Sims, 84 Ill 422 

62. Me—Salem First Nat Bank v 
Redman, 57 Me 406 

40 C J p 335 note 76 

6a Tex—Shixley-Self Motor Co v 
Simpson, Civ App , 195 S W 2d 951 

Necessity for continued possession of 
motor vehicle m order to preserve 
mechanic’s lien thereon see the C 
J S. title Motor Vehicles 5 750, also 
42 CJ P 831 note 49-p 822 note 
63 

64. Mich —^United Fuel & Supply Co 
V Manteuflel. 214 NW 191. 239 
Mich 190 

40 C J p 335 note 77 

Pexfecting lien by furnishing owner 
with statement or account see su- 
p:a 3 130 


Demand 

Under statute, demand for state¬ 
ment of materials furnished by lien 
claimant need not be in any particu¬ 
lar language, materialman will not 
be heard to say that demand for 
statement of materials furnished, 
served on agent who filed lien, was 
not served on proper officer or agent 
—^United Fuel & Supply Co v Man- 
teuffel, supza 

Snfflsiency of complianoa with ds^ 

Mich—United Fuel & Supply Co v 
Manteuflel, supra 
40 CJ p 825 note 77 [a] 

FubUo buildings 

Statute releasing building from 
lien of materulman failing to fur¬ 
nish owner itemized statement of 
materials within specified number of 
days after recei\ing written request 
does not apply to materialman on 
public building—^Appalachian Marble 
Co V Boone. Eason & Wood, 171 S 
E 761. 114 WVa 307 
66 w Mich—^William Munroe Co v 
Scheier, 188 NW 734. 216 Mich 
26 

66. Mich—Frohlich v Beecher, 102 
NW 736, 139 Mich 278 

67. Mich —Munroe Co v 
Scherer, 183 NW 734. 216 Mich 
26—^Rohde v Weinbezg, 120 NW 
789, 156 Mich 318 

08. Cal —^Pilstrand v Greenamyre, 
168 P 1161, 34 Cal App 799. 
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a difference in the text of the mechanics’ hen laws®® 
rather than from any real difference in principle 
In some jurisdictions the destruction of the build¬ 
ing or improvement out of which the hen is claimed 
to arise defeats the hen on the land/i regardless of 
whether the claim of hen is filed before^® or after^® 
the building is destroyed, and regardless of whether 
the building is completed^^ or uncomplcted^B at the 
time of its destruction In such a jurisdiction, how- 
evei, it has been held that the hen survives the de¬ 
struction of the building where such destruction 
arises from fault of the owner 

In other jurisdictions, however, it is the rule that 
a mechanic’s hen which has attached to a building 
or improvement and the land on which it is situated 
IS not defeated or extinguished as to the land by 
the destruction of the building or improvement by 
fire or other casualty^^ even though the destruction 
takes place before the hen notice, claim, or state¬ 
ment is filed This rule has been held applicable 
even though the building or improvement is de¬ 
stroyed before the work thereon is completed,*^® 
at least where by the terms of the contract the 
risk of destruction by fire was to be on the owner,®® 
but not, It has been held, where under the terms 
of the contract nothing is due from the owner to 
the contractor until completion of the building®^ 


or where the contract fails to provide that loss 
from accidental causes is to be borne by the own¬ 
er®® So also It IS held in some jurisdictions,®® 
but not in others,®^ that the removal of the building 
or improvement after the hen has attached does not 
defeat the hen on the land 

A partial destruction of a structure or improve¬ 
ment does not defeat the hen entirely,®® it may at¬ 
tach to the remains of the building or the materials 
or machinery saved®® or to the proceeds of a sale 
thereof 8"^ 

§ 243. Transfer of Title in General 
a In general 

b Before or after perfection of lien 
c Before or after commencement of ac¬ 
tion to enforce hen 
d Notice or absence thereof 

a. In (xeneral 

A sale or conveyance of the premises after a mechan¬ 
ic's lien has attached thereto generally does not affect 
the rights of the lienor. 

A sale or conveyance of the premises after a me¬ 
chanic’s lien has attached thereto generally does not 
affect the rights of the lienor,®® especially where 
the deed expressly provides that it is subject to ma- 


Or—Chenoweth v Spencer, 131 P 
802, 64 Or 640, Ann Cas 1914D 678 
69. Cal—Pilstiand v Oreenamyre, 
168 P 1161, 34 CalApp 799 
Or—Chenoweth v Spencer, 181 P 
302, 64 Or 540, Ann Cas 1914D 678 
70 l Cal —Pilstrand v Oreenamyre, 
168 P 1161, 34 CalApp 799 

71. Cal—McIntosh v Funge, 292 P 
960, 210 Cal 692, 74 AL.R 420 

N Y —John Kennedy & Co v New 
York World’s Pair 1939, 22 NYS 
2d 901. 260 App Div 386, affirmed 
41 NE2d 789, 288 NY 494 
40 C J p 335 note 84 

72. Pa —Third Associate Reformed 
Presb Church v Stettler. 26 Pa 
246 

40 C J p 336 note 86 

73. Cal—^Kern v San Francisco Co, 
124 P 862, 19 Cal App 167 

40 CJ p 335 note 86 
7^ Cal —Kem v San Francisco Co, 
supra 

7& Cal—^Watson v Alta Inv. Co, 
108 P 48, 12 Cal App 560 
7& Cal—McIntosh v Funere, 292 P 
960, 210 Cal 692. 74 ALR 420 
Tlolatlon of hwldin^ laws 
Materialmen were entitled to lien 
on land, notwithstanding house, be¬ 
cause of owner's noncompliance with 
building laws, was completely de¬ 
molished by order of board of pub¬ 


lic works—McIntosh v Funge, su¬ 
pra 

77. Idaho —Chamberlain v Lewis¬ 
ton, 129 P 1069, 23 Idaho 154 

40 C J p 835 note 89 

78. Ind—Smith v Newbaur, 42 NE 
40. 1094, 144 Ind 95, 33 LRA 685 

40 C J p 335 note 90 

79- Wis —Halsey v Waukesha 
Springs Sanitarium, 104 NW 94, 
125 Wis 311, 110 Am SR 838 

40 C J p 335 note 91 

80. Ill—Sontag v Brennan, 75 Ill 
279 

81. Iowa —^Kawneer Mf g Co v 
Renfro, 173 NW. 899, 186 Iowa 

' 1844 

88 . Mo —Shine v Heimburger, 60 
Mo App 174 

83. Ill—Steigleman v McBride, 17 
Ill 300 

40 C J P 336 note 95. 

84. Pa—^In re Willauer*8 Estate, 1 
Chest Co 633 

85. Cal—Butler v Ng Chung, 117 
P 612, 160 Cal 435, AnnCasl913A 
940 

40 C J p 336 note 97. 

86 . Ind—Holland v Farrier. 130 N 
E 823, 75 Ind App 868 

87. Ill—^Paddock v. Stout, 18 NE 
182, 121 Ill 671 

88 . ..Ua —^Beckez Roofing Co v 
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Farmers’ & Merchants' Bank of 
Piedmont, 184 So 636, 223 Ala 182 
Colo—^Kingdom of Gilpin Mines v 
McNeill. 291 P 1036, 88 Colo 44 
DC—Deland v Wagner, 64 F2d 652, 
62 App DC 64 

Ill—Crowen v Meyer, 174 NE. 65, 
342 Ill 46 

Md—^Wilhelm v Roe, 149 A 438, 158 
Md 615 

Mo—Dierks & Sons Lumber Co v 
Runnalls, App, 54 SW2d 447— 
Waters v. Gallemore, App, 41 S W 
2d 870—R D Kurtz, Inc, v Field, 
14 SW2d 9. 223 Mo.^pp 270— 
H B McCray Lumber Co v 
Standard Const Co , App, 285 S W 
104 

NH—Boulia-Gorrell Lumber Co v 
East Coast Realty, 148 A. 28, 84 
NH 174, 69 ALR 1200 
Wis —Capital City Lumber Co v 
Schzoeder, 243 NW. 489, 208 Wis 
167 

40 C J p 836 note 2 
Lack of notice as defeating lien see 
infra subdivision d of this section 
Contrary clause as nugatory 
Owner of property making contract 
for sale of property to contractor re¬ 
quiring contractor to make improve¬ 
ments could not, by clause m con¬ 
tract, defeat materialman’s statutory 
lights—People's Building & Loan 
Ass’n v Leslie Lumber Co, 38 S.W 
2d 759, 183 Ark 800. 
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tenal and labor hens The rule applies to all the 
property covered by the lien,®0 but it does not ex¬ 
tend to property not covered by the hen Also 
the rule may apply so as to allow the establishment 
of a hen for work done or materials furnished after 
a sale of the premises, where such work was done 
or materials were furnished pursuant to the origi¬ 
nal contract but not othenvise, at least where 
the materials were furnished without the knowl¬ 
edge of the purchaser A claim for work done 
imder a separate contract with the purchaser of 
premises has been held to attach as a hen superior 
to the title of the purchaser where the claim is reg¬ 
istered within the time required by law 

b. Before or after Perfection of Lien 

The rule that a mechanic’s lien survives a subsequent 
conveyance does not apply where the claimant fails to 
perfect his lien, but has been held to apply where the 
lien IS perfected after the conveyance. 

The general rule that, after a mechanic’s hen 
has attached, it is not defeated by a subsequent con¬ 
veyance of the property does not apply where claim¬ 
ant fails to perfect his hen in accordance with stat¬ 
utory requirements^® such as where he fails to file 
his claim within the statutory period®® and in the 
proper county,®^ or where he fails to pursue the 
alternative course of bringing suit in the proper 
court and within the proper time ®® However, the 
general rule does apply where the conveyance is 
made after a valid and sufi[icient hen claim or no¬ 
tice IS filed,®® and it has been held that a person ac¬ 
quiring property subject to a mechanic’s hen con¬ 
tinues to hold It subject to the hen claimant’s right 


to foreclose the hen provided the hen is duly per¬ 
fected and preserved ^ The rule that a mechanic's 
hen survives transfer of title has been held ap¬ 
plicable even though the conveyance is made before 
the filing of the hen notice or claim required by 
statute to perfect the hen,® where the time for the 
perfection of the hen has not yet expired,® but, as 
discussed infra subdivision d of this section, under 
some statutes the hen does not attach as against a 
bona fide purchaser without actual notice of the 
hen who purchases before the filing of the hen no¬ 
tice 

c. Before or after Commencement of Action to 
Enforce Lien 

The rule that a mechanic’s lien survives a subse¬ 
quent conveyance may apply whether the deed was 
executed and recorded before or after commencement of 
a suit to enforce the lien. 

The general rule that, where the hen has at¬ 
tached, the rights of the lienor are not affected by a 
subsequent sale or conveyance of the premises may 
apply where the deed was executed and recorded 
before the commencement of an action to enforce 
the lien,^ but it does not apply where, under the 
constitutional or statutory provisions, the hen has 
not attached prior to the institution of the suit ® 
A conveyance after proceedings to enforce the hen 
have been commenced® and a certificate thereof has 
been filed as provided by statute*^ is subject to the 
hen, and a purchaser of property, who has actual 
notice of a decree foreclosing a mechanic’s hen 
thereon, takes the property subject to the hen® al¬ 
though no notice of hs pendens or transcript of the 


89. Ark—^Rust v Kelley Bros Lum¬ 
ber Co. 31 SW2d 973. 180 Ark 
B17 

40 C J p 336 note 3 

9 a Minn —^Dower Lumber Co v 
Rodewald, 196 NW 473. 167 Mmn 
314 

40 C J p 336 note 4 

91. Tex—^A Lescben & Sons Rope 
Co V Moser. Civ App., 159 S W 
1018 

92. Tex—Tull v Fletcher. 196 SW 
436, 196 Mo App 573 

40 C J p 337 note 6 

93. Md—Heath v Tyler. 44 Md. 812 

40 C J p 337 note 7 

94h Tenn —Brown v Brown & Co . 
160 SW2d 431. 26 Tenn App 509 

95b La.—Shepherd v Leeds. 12 La 
Ann 1—Hortman-Salmen Co v 
Smith, 4 La App 674 

90L Ill—^Von Tobel v Ostrander. 42 
NE 162. 158 111 499 

97. U S —Sexton Mf g Co v Singer 
Sewing Mach Co. Ill, 194 F 56. 
114 CCA, 76. i 


9a ITS—Sexton Mfg Co v. Singer 
Sewmg Mach Co. supra 
99. SD—C Behiens Lumber Co 
V Lager. 128 NW 698, 26 S D 160. 
Ann Cas 1913A 1128 
40 C J p 337 note 13 
1 , Okl —Claude Ricker Lumber & 
Paint Co V Barger, 158 P2d 1021, 
195 Okl 504—^Elm Oil Co v Clark 
Lumber Co, 65 P 2d 1221. 179 Okl 
341 

a N C —McKeal Pipe & Foundry 
Co Y Howland. 16 SE 857. Ill 
NC 615, 20 LRA 743 
40 C J p 337 note 14 

a Ala—Grimsley v First Ave Coal 
& Lumber Co, 115 So 90. 217 Ala. 
169 

liability out of sale proceeds 

Where owner sold houses before 
the expiration of time for filing of 
subcontractor's lien and at a time 
when subcontractor’s lien might at¬ 
tach to the houses, owner became 
liable to subcomtractors out of the 
proceeds of the sale for the balance 
due on a contract to furnish concrete 
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work for the houses—^Will B Miller 
Co V Laval, 140 S W 2d 376, 283 Ky 
66 

4. Ga—Oglethorpe Sayings & Trust 
Co V Morgan, 102 S E 628, 149 Ga 
787 

5. Fla—Smith v Gauby, 30 So 688, 
43 Fla 142 

40 G J p 837 note 20 

a Ill—^Bennitt v Wilmington Star 
Mm Co, 7 N E 498. 119 HI 9. 

40 CJ p 338 note 21 
Bound by decree 

A person acquiring property sub¬ 
sequent to filing of action asserting 
a claim to a mechanic’s lien against 
property would be bound by decree in 
such action unless such pexson ac¬ 
quired property without notice or 
knowledge of such claim—^Hilton v 
Reed. 116 P.2d 98, 46 Cal App 2d 449 

7. Me—^Witham v. Wing, 81 A. 100, 
108 Me 364 

8 . Wash—^Frank v Jenkins, 40 P 
220. 11 Wash 611. 
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judgment is filed with the county auditor 9 * How¬ 
ever, where a personal judgment only is rendered 
in a suit wherein foreclosure of a mechanic’s hen 
IS prayed, the title of one pui chasing the property 
during pendency of the suit is relieved from the hen 
claimed ^9 

d. Notice or Absence Thereof 

A purchaser with notice of a mechanic’s lien takes 
subject thereto, but it has been held that a put chaser 
without actual notice of the lien claim and prioi to the 
filing of notice of hen takes free of the lien. 

The general rule that a sale or conveyance of the 
property after a mechanic’s hen has attached there¬ 
to does not defeat the hen applies where the pur¬ 
chaser has notice of the hen,ii whether actual, 
or constructive So a purchaser acquiring title 
after commencement of work but before perfection 
of the lien takes subject thereto if buying with no¬ 
tice of the facts^^ and of the claim of hen ^9 It 
has been generally held, however, that a purchaser 


for value without notice takes free and clear of a 
mechanic’s hen,16 as for labori^ or materials,!8 and 
that, with respect to a bona fide purchaser, the lien¬ 
holder can have no greater rights than the owner 
through whom he claims !9 

Under seme statutes the hen does noc attach as 
against a bona fide purchaser without actual no¬ 
tice of the hen who purchases before the filing of 
the hen notice,20 although after the work is com¬ 
menced, provided the conveyance is properly re¬ 
corded prior to the filing or registration of the 
hen 8- According to other authorities a purchaser, 
although he acquires the property before filing of 
the hen notice and without actual notice of the hen 
claim, may nevertheless take the property subject 
to the hen^S on the theory that the mere fact that 
buildings or improvements are being erected on the 
property constitutes constructive notice of the me¬ 
chanics’ liens to persons dealing with the proper¬ 
ty It has also been held that a purchaser who 


9. Wash.—^Frank v Jenkins, supra. 

10. Okl—South Texas Lumber Co. 
V Epps. 150 P 164, 48 Okl 372 

11. Conn—Peck V Brush, 98 A 561, 
90 Conn 661 

Or—J W Copeland Yards v Sheri¬ 
dan, 296 P 838, 136 Or 37, rehear- 
mg denied 297 P 837, 136 Or 37 
Tex—^Bnck 6b Tile v Parker, 186 S 
W2d 66. 143 Tex 883 
Notice througli deed 
Purchaser from owner's grantee 
was affected with notice in title deed 
of his vendor that conveyance was 
subject to materialman’s liens —Rust 
V Kelley Bros Lumber Co, 21 S W 
2d 973, 180 Ark 617 

12. Tex—Guarantee Savings, Loan 
6b Investment Go v Cash, Civ App, 
87 SW 749 

40 C J p 338 note 27 

13. E3a.—Sandquist 6b Snow v Kel¬ 
logg, 133 So 65. 101 Fla 568, re¬ 
heard 136 So 236, 101 Fla 679 

Kieh—Strand Lumber Co. v Dostie, 
246 NW 777, 260 Mich 422 
Or—Allen v Roufs, 80 P 2d 766, 146 
Or 461 

KUnfir of stateimaDt 
Purchasers, after statement of lien 
was filed, were held to have construc¬ 
tive notice preventing them from as¬ 
serting title to prejudice of lien 
claimant.—Washtenaw Lumber Co v 
Belding, 208 NW 152, 233 Mich 608, 
Beooxdlstf 

Recording of statement of mechan¬ 
ics* lien IS constructive notice to 
purchaser, but only for six months 
after maturity of indebtedness — 
Reeder v Cox, 118 So 338, 218 Ala. 
182 

X4i Ala —^Benson Hardware Co v 
Jones, 185 So 441, 223 Ala 287 

57CjrS—62 


Effect of purchase before or after 
perfection of lien generally see 
supra subdivision b of this section 

15. Ga —Oglethorpe Savings 6b Trust 
Co V Morgan, 102 S E 628, 149 Ga 
787 

18. Ga—Dwight v. Acme Lumber 
6b Supply Co, 199 S E 178, 186 Ga 
825 

N T —^Bay Ridge Plastering Corpora¬ 
tion V John B Sweeney 6b Son 
Coiporation, 44 N Y S 2d 166 
Proof of status 

A recital of consideration in deed 
was sufficient to show prima facie 
that purchaser was "subseuuent pur^ 
chaser for voluable consideration" 
-aithm statute requiring filing of 
statement of claim within specified 
number of days aftei completion of 
work to preserve* mechanics’ lien 
against subsequent purchaser for 
valuable consideratmn —Brown v 
Blown 6b Co, 160 SW2d 431, 25 
Tenn App 609 

17. Ga—Beall v Butler. 64 Ga 43 

la Ga—Caldwell v Northwest At¬ 
lanta Bank, 21 8 E 2d 619, 194 Ga. 
870—^Dwight V Acme Lumber 6b 
Supply Co, 199 SE 178, 186 Ga 
825 

66 C J p 1194 note 7 
Uen from time of notice 
Materialman acquires li^n on real¬ 
ty only from 4ime of record of no¬ 
tice as against purchasers without 
notice—^B’rank T Budge Co v Hortt, 
CC AFla. 32 F2d 157 

19. Cal —^Hayward Lumber 6b In¬ 
vestment Co V Naslund, 13 P2d 
776, 125 Cal App 34 

Okl—^First Nat Bonk v Horsley, 49 
P 2d 496, 174 Okl 83 
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20. Mich—Sisson v Holcomb, 26 N 
W 155. 58 Mich 634 

40 CJ p 337 note 15. p 338 note 29 

21. NY —Ernst v Reed, 49 Barb 
367 

40 C J p 387 notes 15, 16 

22. NY—Lemmer v Monson, 35 N. 
Y S 623, 89 Hun 277 

40 C J p 337 note 17 

23. N C —Burr v Maultsby, 6 S E 
108, 89 NC 263, 6 Am S R 517 

40 C J p 338 note 30 

24. Slont —Continental Supply Co v 
White. 12 P 2d 5S9, 92 Mont 254 

WVa—Thorn v Bairinger, 81 SE 
846, 73 WVa 618, Ann Cas 1916B 
625 

40 C J p 338 note 31 
Bmldang or repair work as affording 
notice 

(1) Purchaser acquiring interest 
during construction or repair of 
property, is deemed to have motice of 
laborer’s or materialman's lien 

US—Fiank T Budge Co v Hortt, 
CC AFla, 32 F2d 167 
Wash—^National Surety Co v 

Swasey. 282 P 209, 164 Wash 369 

(2) Material or labor in evidence 
on the land is notice to public of fact 
of furnishing of such material or la¬ 
bor—Botsfoid Lumbei Co v Schriv- 
er, 206 N W 423, 49 SD 68 
Becently Improved property 

(1) Purchaser of recently improved 
pioperty must take notice of right to 
file mechanic’s lien within ninety 
days after any work or labor has 
been performed or material furnished 
even though record fails to show 
such lien—Arkansas Foundry Co v 
American Portland Cement Co, 76 9 
W2d 387. 189 Ark 779 

(2) Persons acquiring deeds and 
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!>uys in good faith for value and without notice 
:akes the land discharged of the mechanic’s lien, 
but that the hen is preserved in full force and un¬ 
impaired as against the building A person who, 
with notice of the nature and amount of a contrac- 
or’s mechanic’s hen, takes a con\ejance of the 
Droperty subject to.it cannot be affected by a sub¬ 
sequent alteration of the contractor’s contract.^® 

Notice to lienor. It has been held that a pur¬ 
chaser’s possession of property may charge the 
lienor with notice of the purchaser's rights notwith¬ 
standing failure to record the contract of pur¬ 
chase,and that materialmen furnishing supplies 
to the purchaser are bound by the terms of a previ¬ 
ously executed deed between the purchaser and the 
vendor against whom materialmen seek to foreclose 
their hens 28 It has also been held, however, that a 
lienor doing work under a contract with the owner 
is not bound to take notice of a subsequent convey¬ 
ance of the property 29 

§ 244. -Judicial Proceedings or Sade 

On a Judicial or execution sale of property a mechan¬ 
ic's lien thereon may attach to the proceeds of sale. 

On a judicial^® or execution^i sale of property 
subject to a mechanic’s hen, the hen may be dis¬ 
charged as to the real property and transferred to 
the proceeds of the sale The hen is discharged 
from the property where the judicial sale is under 
a hen or encumbrance prior to the mechanic’s lien,32 
and in some states the same result follows even 
though the mechanic’s hen is prior to the hen or 
claim under which the sale is made 33 Where there 
are several mechanics’ hens arising out of the same 
improvement and thus of equal rank, a sale under 


one of the hens passes the land free from all the 
others 3* 

Lien, or priority thereof, limited to land or hmld- 
tng alone The foreclosure of a mechanic's hen, 
prior in time but limited to the building, will not 
divest a subsequent mechanic’s hen on the land, the 
two hens attaching on different properties 35 Also, 
under some statutes where land is sold under a 
mortgage or deed of trust, a mechanic’s hen which 
attached subsequently to the origin of the encum¬ 
brance is lost as to the land, 36 but is not extin¬ 
guished as to the buildings, erections, or improve¬ 
ments for which the labor is performed or the ma¬ 
terials are furnished 3^ There is also authority 
to the effect that the holder of a privilege on a 
building loses it where he permits a sale to be made 
at the instance of another person without securing 
an appraisement of the building separate from the 
lot38 

Contract during pendency of foreclosure proceed¬ 
ings Where a person improves property under a 
contract made with the owner during the pendency 
of an action to foreclose a prior mortgage, it has 
been held that a decree of sale in such foreclosure 
proceedings will cut off all the rights of the me¬ 
chanic or materialman to a hen 39 

§ 245. Extinguishment or Merger of Interest 
or Estate to Which Lien Attached 
a In general 
b Leasehold 
c Vendee’s interest 

a. In General 

The extinguishment or merger of an estate or In¬ 
terest to which a mechanic's lien attaches may destroy 


mortgage irithin period for suit to 
enforce materialman’s lien were not 
innocent purchaseis—Bell v Koontz, 
290 SW 597, 172 Aik 870 
25ta Miss—^Buchanan v Smith, 43 
Mias 90 

SSL Cal—Soule v Dawes, 7 Cal 676 

27. Mich—F M Sibley Lumber Co 
V Gottesman, 22 N W 2d 72, 814 
Mich 60 

28. Tex —Guggenheim v Dallas 
Plumbing Co, Com.App, 69 S W 2d 
105 

29. Mo—Brown v. Davia. App, 249 
SW 696—Tull ▼ Fletcher. 196 S 
W 436, 196 Mo App 673 

30. Pa —Rosenberg v Cupersmith, 
87 A. 670, 340 Pa 162, 47 LRA, 
N S , 706, Ann Caa 1916A 812—^New 
Jersey Bridge Co v West Chester, 
K & W. Electric R Co, 86 Pa.Co 
78. 


Discharge of lien by: 

Appointment of receiver for prin¬ 
cipal contractor see the C J S ti¬ 
tle Receivers S 137, also 53 C J p 
126 notes 37—54 

Bankruptcy of contractor see Bank¬ 
ruptcy § 213 c 

Death of principal contractor after 
completion of work see supra I 
97 

Insolvency of contractor see In¬ 
solvency S 11 c 

Principal contractor’s assignment 
for benefit of creditors see As¬ 
signments for Benefit of Credi¬ 
tors S 858 

31. Ga—^Durham v. Mayo, 82 Ga 

192. 

32. Pa —Rosenberg v Cupersmith, 

87 A 670, 240 Pa 162, 47 LR.A, 

N S . 706, Ann.Cas 1915A 312 

40 CJ p 839 note 45 
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33. Del—Sharpe v Tatnall, 6 Del 
Ch 802 

34. Pa —^Anshutz v. McClelland. 6 
Watts 487 

40 C J p 839 note 48 

35. Iowa—Clark v Parker, 12 NW 
563. 68 Iowa 509 

38L Mo—Crandall v Cooper. 62 Mo 
478—Me Ado w v. Sturtevant, 41 Mo 
App 220 

37. Mo—Crandall v Cooper. 62 Mo 
478 

S D —^Lalrd-Norton Co v Herker. 62 
N W. 104. 6 S D 609 

38. La.—Succession of Cox. 82 La. 
Ann 1036 

40 CJ. p 839 note 62 

39. Ill—Green v Sprague. 11 NE 
859, 120 111 416—^Davis v Connecti¬ 
cut Mut. Life Ins Co, 84 Ill 508 
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the lien, and a conveyance of the pioperty to the lienor 
may meige the lien in the legal title, although it will 
not necessarily nave such effect. 

A conveyance of the property to the lienor does 
not necessarily merge the hen in the legal title, 
and, although it has been held that the hen is sat¬ 
isfied and discharged by the conveyance where a 
part of the consideration therefor is the release of 
the indebtedness and the hen,^i it has also been held 
that the mere recitation in the deed from the owner 
to the lienholder that the deed was accepted in can¬ 
cellation of the debt secured by the lien is not con¬ 
clusive as to the lienholder’s intention to merge 
the two estates A mechanic’s hen sold and as¬ 
signed to the owner of the legal title of the property 
does not merge in the legal title where there was an 
evident intention to keep the hen alive and a merger 
would be inequitable and unjust.^3 Ordinarily, 
where mechanics’ hens are entered against an equi¬ 
table estate, they survive or perish with it,^^ but 
where one with an equitable title to realty, such as 
that of a purchaser, authorizes construction work 
to which a mechanic’s hen attaches, the fact that 
his equitable title is subsequently merged in the le¬ 
gal title through transfer from the legal owner does 
not destroy the mechanic’s hen on the property^® 


Where the claimant of a mechanic’s hen conveys 
the premises to which the hen attached to the party 
against whom the hen is asserted, the hen has been 
held to be merged in the deed of conveyance.^® 

b. Leasehold 

A mechanic'i lien attaching to a leasehold Interest 
or estate survives a surrender or pu'Chase of such in¬ 
terest by the lessor, but it has been held that the lien 
will be defeated by expiration or forfeiture of the lease 

The acquisition by the lessor of the leasehold es¬ 
tate, by surrender or purchase, prior to the expira¬ 
tion of the lease, cannot defeat mechanics’ hens 
which have attached to the leasehold estate before 
the surrender or purchase,^ 7 and it has been held 
that in such case the entire estate becomes liable 
for payment of the hens.^® On the other hand, it 
has been held that a hen attaching only to the lease¬ 
hold interest expires with the expiration of the 
lease So also it has been held that the hen can¬ 
not be enforced after the lease has been forfeited,®® 
as for nonpayment of rent, pursuant to a provision 
therein ,®i and the fact that after the forfeiture the 
owner of the fee purchases the improvements placed 
by the lessee on the property does not alter the 
rule,®® but the rule is subject to variation under the 


40. Idaho —Corpus Juris oited In 
Brown v Hawkins, 158 P 2d 840, 
846, 66 Idaho 361 

40 C J p 838 note 86. 

Biffhts of mortgrajeo 
Where first mortgagee had sub¬ 
ordinated his lien to that of mechan¬ 
ic's lienor, and mortgagor had there¬ 
after conveyed mortgaged premises 
to lienor, lienor's lien would not be 
regarded as merged with his deed, 
with respect to first mortgagee, since 
it was to Interest of lienor to keep 
the two estates separate —North 
Texas Building & Loan Ass’n v 
Overton, Tex Civ App , 91 8 W 2d 429 

41. Tex —Simpson v Masterson, 

Civ App. 31 SW 419. 

42. Tex—^North Texas Building & 
Loan Asa'n v Overton, 86 8 W 2d 
738, 126 Tex 104, error refused, 
answers conformed to. Civ App, 91 
8 W 2d 429 

Liability OB note 

Acceptance by mechanic's lienor of 
deed from owner of property recit¬ 
ing cancellation of note representing 
indebtedness secured by mechanic’s 
hen was held merely to relieve own¬ 
er of property at time of improve¬ 
ment and hiB grantee from liability 
on note secured by lien—^North Tex¬ 
as Building & Loan Ass’n v Overton, 
86 S W 2d 738, 126 Tex 104, error re¬ 
fused, answers conformed to. Civ 
App, 91 8 W 2d 429 

43. Or.—^Title Quarajitee & Trust 


Co V Wrenn, 56 P 271, 35 Or 62, 
76 Am S R 454 

44. Pa—^-.Vppeal of Campbell, 36 Pa. 
247. 78 Am D 375 

Va—Feuchtenberger v Williamson, 
120 SE 257, 137 Va 578 

45. Cal—Hammond Lumber Co v 
Goldberg, 13 P2d 814, 125 Cal App 
120—Bender v Palmer, 1 Cal Unrep 
Cas 601 

46L Idaho —^Flnlayson v Waller, 134 
P2d 1069, 64 Idaho 618 
railure to reserve lien 
Under statute giving to woid 
"grant" as used in a deed implica¬ 
tion that estate conveyed is free fiom 
encumbrances of grantor or any one 
claiming undec him. where claimant 
of mechanic’s lien on apartment for 
services and materials furnished un¬ 
der contract conveyed by grant deed 
premises to party against whom lien 
was asserted,* claim of lien for serv¬ 
ices and materials piior to delivery 
of deed was merged in deed and un¬ 
enforceable in absence of xeservation 
of title because of lien or otherwise 
—Finlayson v Waller, supra 

47. Colo—^E\an9 v Young, 16 P 
424. 10 Colo 316, 3 Am S R 683 

40 C J p 389 note 65 

48. Colo—Evans v Young, supra 
40 C J p 389 note 56 

49. La—Callender v Marks, App, 
166 So 891 


Bights of lessor 

(1) Under statute a lessor was 
held entitled to cancellation of lien 
recorded by contractor engaged by 
lessee to constiuct reservoir for 
swimming pool, after expiration of 
lease, where lessee was not lessor’s 
agent in undertaking, but lessor was 
not entitled to attorney’s fees in ab¬ 
sence of showing that claimant acted 
maliciously in filing or recording affi¬ 
davit asserting lien and privilege — 
Callender v Maras, supra 

(2) On the other hand, under the 
same statute, the right of material¬ 
man to lien on dwelling for mateiials 
furnished lessee was held not affect¬ 
ed by subsequent judgment terminat¬ 
ing lease and decreeing lessor owner 
of dwelling—Shreveport Long Leaf 
Lumbei Co v Paxker, La App, 144 
So 163 

50. Ill—^Williams v Vanderbilt, 34 
NE 476, 146 Ill 238. 36 Am S R 
486, 21 LRA 489 

Wash—Colby & Dickinson v Baker, 
261 P 101, 145 Wash 684 
40 C J p 339 note 57 

51. Cal—Gaskill v. Trainer, 8 CaL 
334 

Ill —TVilhams v Vanderbilt. 84 NE 
476, 145 Ill 238, 36 Am S R 486, 
21 LRA 489 

53. Wash —^Masow v Ulfe, 39 P. 140, 
10 Wash 528. 
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statutes of some jurisdictionsSS and the arcum- 
stances of some cases 54 

CL Vendee’s Interest 

A mechanic’s lien ordinarily survives a voluntary 
transfer of the vendee’s interest to which it is attachedf 
but not a forfeiture thereof. 

It has g^enerally been held that, where a purchas¬ 
er of land under a contract of sale, to whose inter¬ 
est a mechanic’s hen has attached, loses his inter¬ 
est in the land by failure to comply with and com¬ 
plete the contract, no hen can be enforced against 
the land,55 although there is some authority to the 
contrary 56 However, in some,57 although not 
all,®6 jurisdictions a hen may be enforced against 
the building or other improvement, as under stat¬ 
utes expressly providing that forfeiture of any ti¬ 
tle or claim of the contracting party shall not de¬ 
feat a mechanic’s hen on the buildings or structures 
concerned 56 

Where the vendor repurchases or takes a sur¬ 
render of the vendee’s interest, tlie hen remains®^ 
unless, because of the purchaser having forfeited 
his rights, his assignment amounts to nothing more 
than a surrender of possession, without the formal¬ 
ity of an eviction.61 The rule is especially applica¬ 
ble where the vendor knew at the time that the im¬ 
provements had been made,®^ or where the inten¬ 
tion of the parties to preserve the hen is clear and 


manifest,®5 as where, in consideration of the sur¬ 
render or reconveyance, the -I'endor promised or 
agreed to pay the indebtedness secured by the 
hen ®4 In some cases the courts have enforced the 
hen against the whole estate vhere the vendor, in 
consideration of the surrender or reconveyance, 
agreed or undertook to pay the indebtedness se¬ 
cured by the hen®® and there was no equitable con¬ 
sideration requiring the vendee’s mterest to be 
treated as still outstanding®® 

§ 246. Release 

a In general 

b Construction, operation, and effect 
a. In General 

A mechanic’s lien Is subject to release, but, In order 
to be effective, such release should be supported by suffl- 
cient consideration and comply with statutory require- 
ments. 

A mechanic’s hen may be waived or released by 
the express agreement of the lienor entered into 
subsequent to the original contract,*7 as during the 
progress of the work ®® In so far as statutes pre¬ 
scribe the method by which a mechanic’s hen may 
be released, a strict compliance with the statutory 
requirements is essential ®9 Ordmanly, a release 
of a mechanic’s hen, in order to be effective, must 
be founded on a consideration,70 and if the consid- 


53. Ind—^Toner v Whybrew, 98 N 
B 460, 60 iPdApp 387. 

40 C J p 389 note GO 
64i Minn —^Madler v Twin City Box 
Factory, 146 NW. 1072, 125 Minn 
207 

40 C J p 339 note 61 
55. Iowa —Hunt Hardware Co v 
Herzolt 196 NW 264, 196 Iowa 
715 

40 C J p 340 note 68 
Xbterest ul premises 
Mechanic's lien against purchaser’s 
interest in premises was divested on 
laiiful forfeiture of purchsiser’s con¬ 
tract because of defaults—^Darragh 
V Knolk, 264 NW 22, 218 Iowa 686 
66. Minn—^Brown v Jones, 65 NW 
o4, 62 Minn 484 

57. Mont—Stritzel-Spaberg Lumber 
Co V Edwards, 144 P 772, 60 Mont 
49 

40 CJ p 840 note 66 
58 l Ind—^Davis v Elliott, 84 NE 
591, 7 IndApp 246 

59. Mich—^Lazenby v WTigbt, 229 
NW 437, 250 Mich 203—Washte¬ 
naw Lumber Co v Belding, 208 N 
W 152, 233 Mich 608 
90. N D —Salzer Lumber Co v Claf- 
lin, 113 NW 1086. 16 ND. 601. 

40 O J p 840 note 68. 


61. Or —^Alaska Plumbing Co v 
Bingham, 115 P 159, 58 Or 606 
40 C J p 3i0 note 69 
69. N D —Salzer Lumber Co v Claf- 
lin, 113 NW 1026. 16 N D 601 
40 C J p 340 note 70 
63L Iowa—Holstein Lumber Co v 
Hansen, 201 NW 46, 198 Iowa 
1264 

OL Iowa.—Holstem Lumber Go v 
Hansen, supra 

65. Ill—Adams v Russell, 85 Ill 
284 

Mmn—Boyd v Blake, 48 NW 485, 
42 Minn 1. 

G6L Mmn—^Boyd v Blake, supra 

67. Neb —Corpus JhxlM cited In Gib¬ 
son V Koutsky-Brennan-Vana Co, 
9 NW2d 298, S02, 143 Neb 326 
40 C J p 310 note 76 
Action to oompei r^ease 
In action to compel defendant to 
release a mechanic’s lien filed agamst 
plaintiff’s property for material fur¬ 
nished and to recover damages for 
failure to release on notice, on 
ground that defendant had executed 
waiver of the lien, directing an ac¬ 
counting between the parties, and 
awarding personal judgment against 
plaintiff owners for the difference 
between value of material furnished 
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and damages for failure to release 
lien was not error, since plaintiffs 
were personally liable for material 
furnished even though filing of the 
lien was waived —Oibson v Koutsky- 
Brennan-Vana Co, 9 NW2d 298, 148 
Neb 326. 
znuiity 

Where an alleged mechanic's lien 
18 a nullity, a so-called “release" 
thereof is likewise a nullity—^Ridley 
Paik Borough School Dist v Sea¬ 
board Surety Co, 14 Pa.l>ist. & Co 
93, 21 Del Co 519, affirmed Ridley 
Park Borough School Dist, to Use 
of Gould, Inc, V Seaboard Surety 
Co, 101 Pa.Super 248. 

BB, Pa—^Brown v. Williams, 13 A 
519. 120 Pa 24, 6 Am S R 689 

B9. Fla—^Myers v Harkms, 136 So 
382, 102 Fla. 677 
Sufilcient oompUance shown 
Wis —^Tawkey-Crowley Lumber Ck) 
V Acker. 217 NW. 313, 194 Wis 
504 

7(K Fla —OozpTu Jails quoted In 
Bruce Const. Corporation v Fed¬ 
eral Realty Corporation, 189 So 
209, 211, 104 Fla 98 
Mo—Corpus Juris oltad In Giamma- 
nno V J W Caldewey Const Co, 
App., 72 S W 2d 159, 160. 
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eration fails the release is void^i and the lien may 
be enforced"^* even though the release is under 
seal Also, it has been held that, in order for a 
release of liens to be effective, it must be deliv¬ 
ered to or for the use of the owner,^^ but a release 
may be effective not only as to the parties thereto, 
or the owner, but also as to the person for whose 
benefit it was intended 78 Where a release names 
no person to whom it is made and expresses no 
consideration, extrinsic evidence is admissible to 
show the consideration7fi and to determine in whose 
favor it was intended to be made '^7 A mechanic’s 
lienholder may be estopped to show that he is not 
bound by a release 78 

Fraud Whether the owner will be allowed in 
equity to take advantage of a release fraudulently 
procured by the contractor from a claimant depends 
on the agency of the contractor, and the owner 
will not be allowed to take any benefit or advantage 
of the release where the contractor was the agent 
of the owner,79 and will be entitled to protection 
only to the extent that he has acted on the faith 
of the release where the contractor was the agent 
of claimant 3® 


Ca^/nccllaUon of release. A release will not be 
canceled for failure to comply with conditions not 
commimicated to the recipient of the release®^ or 
for duress used in obtaining possession of the re¬ 
lease after its return to the releasor through 
fraud 82 

Penalty for failttre to release hen Statutes pro¬ 
viding that a materialman shall forfeit an amount 
not exceeding one half the amount claimed by his 
hen for failure to release the lien on notice in a 
proper case are remedial in nature*3 and permit 
recovery of actual damages in a civil action but 
limit the amount thereof.*^ The petition in such an 
action need not use the word '“damages” but may 
follow the language of the statute.*® 

b. Oonatraction, Operation, and Effect 

A release will be construed and given effect in accord¬ 
ance with Its terms, purpose, and the subject matter to 
which It can apply 

A release will be construed and given effect ac¬ 
cording to its terms,88 purpose,37 and the subject 
matter to which it can apply.88 Some releases are 
comprehensive and unqualified,89 while others are 
limited in their application and operation *0 Ordi- 


pa—Beccia v House, 6 FaDist & 
Co 666, 17 Del Co 14 

HI —Albert S Bastwood Lumber Co 

V Britto, 165 A 864, 61 BI 406 

40 C J p 840 note 79 

Check beld BUfflcieiLt considezartion 

Cal —^Reinhart Lumber & Planing 
Mill Co V Hladik, App, 269 P 
368 

71. Fla.—Oospns Jozls quoted m 
Bruce Const Corporation y Federal 
Realty Corporation, 189 So 209, 
211, 104 Fla. 93 

Pa—Benson v Mole, 9 Phila 66 

72. Fla —Corpus Jails quoted tu 
Bruce Const Corporation v Fed¬ 
eral Realty Corporation, 189 So 
£09, 211, 104 Fla 98 

Pa—Beccia v House, 6 FaDist & 
Co 666, 17 Del Co 14—^Benson v 
Mole. 9 Phila 66 

73 Fla.—Corpus Juris quoted in 
Bruce Const Corporation v Fed¬ 
eral Realty Corporation, 139 So 
209. 211, 104 Fla. 98 

Pa—Benson v. Mole, 9 Phila 66 

74. Fla —Corpus Juris cited in 
Bruce Const Corporation v Fed¬ 
eral Realty Corporation, 189 So 
209, 211, 104 Fla. 98 

Pa—^Wethenll v Herbert, 2 Pa 348 

75. Fla —^Bruce Const. Corporation 

V Federal Realty Corporation, 189 
So 209, 104 Fla. 93 

7& lU—^Paulsen v. Memske, 18 N 
B 276. 126 Ill 72. 9 Am S R 632 

77. Ill —^Paulsen v Manske. supra 


7B. Fla—Bruce Const Corporation 
y Federal Really Corporation. 139 
So 209, 104 Fla 93 

Estoppel to claim lien see supra S§ 
229-231. 

79, NJ—Tuttle y Harris. 92 A 
696, 83 NJEq 666. 

8 a NJ—Tuttle ▼- Hams, supra. 

40 C J p 340 note 88 

81. Okl—McKinley y A L Scott 
Lumber Co. 248 P 326, 118 Okl 
205 

82. Okl —McKinley v A L Scott 
Lumber Co, supra 

83. Neb—Gibson y KouLsky-Bren- 
nan-Vana Co, 9 NW2d 298, 143 
Neb 826 

84. Neb—Gibson v Koutsky-Bren- 
nan-Vana Co, supra 

85. Neb —Gibson y Koutsky-Bren- 
nan-Vana Co, supra 

8 a Fla —Corpus Jons quoted la 
Bruce Const Corporation y Fed¬ 
eral Realty Corporation, 139 So 
209. 211. 104 Fla 9J 

Ky —Young y Porter-Leach Hard¬ 
ware Co. 148 SW2d 718, 285 Ky 
625 

Mich—Corpus Juris quoted in Sagi¬ 
naw Lumber Co y Stirling. 9 N 
W2d 680. 683. 305 Mich 473 

NT—Hoyt y Miner, 7 Hill 525 

87. Fla —Corpus Juris quoted in 
Biuce Const Corporation v Fed- 
eial Realty Corporation, 139 So 
209, 211, 104 Fla 93 

Mich—Corpus Jons quoted in Sagi- 
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naw Lumber Co y Stirling, 9 N 
W 2d 680, 683, 305 Mich 478 
10 C J P 811 note 90 
Not a certiflcation 
Release of a mechanic's lien is not 
a certification as to the amount of 
materials furnished, nor is it a cer¬ 
tification or guaranty that materials 
of a similar k^nd were furnished by 
others—Tredway y Ingram, 94 Pa 
Super 210 

sa Fla —Corpus Juris quoted in 
Bruce Const Corporation y. Fed¬ 
eral Realty Corporation, 139 So 
209, 211, 104 Fla 93 
Mich—Corpus Juris quoted in Sagi¬ 
naw Lumber Co y Stirling, 9 N 
W2d 680, 683, 806 Mich. 473 
40 C J p 341 note 91 
89. Fla —Corpus JUrls quoted m 
Bruce Const. Corporation y Fed¬ 
eral Realty Corporation, 139 So 
209, 211, 104 Fla. 98 
Mich—Corpus Juris quoted in Sagi¬ 
naw Lumber Co y Stirling, 9 N W. 
3d 680, 683. 305 Mich 478 
40 C J p 341 note 92 

Past and future items may be in¬ 
cluded withm coverage of a release 
of a mechanic's lien—^Hammond Ho¬ 
tel & Impzoyement Co y Williams, 
176 NE 154, 96 IndApp 606, re¬ 
hearing denied 178 NE 177, 95 Ind 
App 606—40 CJ. p 341 note 92 [a] 

9a Fla —Corpus JUns quoted In 
Bruce Const Corporation y Fed¬ 
eral Realty Corporation, 189 So 
209, 211, 104 Fla. 98. 
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nanly a valid release of a mechanic’s hen will pre¬ 
clude its subsequent enforcement,®! although it 
may, while discharging the land and buildings, still 
leave a contractor liable to pay for labor and ma¬ 
terials furnished by a subcontractor A release of 
the lien as to part of the property covered thereby 
does not destroy the lien on the rest of the proper¬ 
ty but ordinarily, where one building is released, 
an Item for work or materials therein cannot be in¬ 
cluded in a hen on the remaining buildings 

A hen once extinguished by virtue of a release 
cannot be revived or restored by any act of claim¬ 
ant ,®5 but a conditional release is not effective un¬ 
less the terms on which it is conditioned are com¬ 
plied with by the person asserting a right under 
it, 96 and, even though subcontractors may have re¬ 
leased their hen, if the contractor fails to complete 
his contract and they are subsequently employed by 
the owner to complete certain work they can en¬ 
force a hen for what is done under the latter em¬ 
ployment The release of a lessee under whom 
the work was done is an implied agreement to re¬ 
lease the ov.Tier.96 

Effect of contractor's release on other claimants 
Materialmen and subcontractors may be entitled to 
hens although the contractor has released his own 


right to a hen,®9 but not where he has executed a 
release of all claims for mechanics’ hens ! 

§ 247. Payment in General 

Payment of the debt extinguishes a mechanic's lien. 

A payment of the debt necessarily extinguishes 
the hen,^ and a partial payment reduces the hen pro 
tanto® although it does not destroy the hen for the 
unpaid balance^ unless it is so agreed,® or unless by 
agreement the owner was liable only for the por¬ 
tion paid, the balance being assumed by a third per¬ 
son 6 A purchaser of property has the right to pay 
a debt thereon and demand cancellation of a me¬ 
chanic’s hen securing such debt,*^ and under some 
statutes a lessor has the right to discharge a hen 
on buildings and improvements made by the lessee 
and prevent the sale or removal of the building or 
improvements by paying the purchaser its value,® 
but such rights do not confer on the lessee the right 
to redeem the building for his lessor in the absence 
of express or implied power of attorney or agency.® 

The rules governing payments generally are ap¬ 
plicable in determining what constitutes a payment 
which will extinguish a mechanic’s hen or reduce 
the amount thereof i® 


Mich—Corpus Jans gnoted In Sa.gi- 
naw Lumber Co v Stirliner, 9 N 
W2d 6S0. 683, 306 Mich 473 
40 C J p 341 note 93 

91. Mich —Club Holding Co v Flint 
Citizens' Loan & Investment Co, 
261 N\V 133. 272 Mich 66 

Va—^Bemhaid v Jones, 159 SF 82, 
156 Va 476 
TTnambignons writing 
Materialman's lien claimant sign¬ 
ing instrument releasing lien was 
bound thereby, where wxiting was 
unambiguous, and mistalie was ph>8i- 
cally and legally impossible —Stock- 
well V Holt Land Co, 279 P 629, 48 
Idaho 176. 

92. NJ—Cellized Floors v. Glens 
Falls Indemnity Co of New York, 
156 A 816, 9 N JMisc 1111 

93. Va —Gorpna JUns quoted In 
Weaver v Harland Corporation, 10 
S E 2d 547, 651, 176 Va 224, 130 A. 
LR 417 

40 C J p 341 note 94 

94. Va —corpus Juris gnoted In 
Weaver v Harland Corporation, 10 
SE2d 647, 651, 176 Va 224, 130 
ALR 417 

40 CJ P 341 note 95 
No piejudice to third parsons 

It has been heid that the balance 
due under an entire contract may be 
asserted as a lien against the le- 
maining buildings where there are 
no third persons whose intei ests | 


were prejudicially affected by the 

release 

Minn—Reilly v Williams, 60 NW 
826, 47 Minn 690 

Va—Weaver v Harland Corporation, 
10 SE2d 647, 176 Va 221, 180 A. 
LR 417 

95. Fla —Corpus Juris guoted m 
Bruce Const Corporation v Fed¬ 
eral Realty Corporation, 139 So 
209, 211, 104 Fla 93 

40 C J p 341 note 96 

96. Fla —Corpus Juris quoted in 
Bruce Const Corporation v Fed¬ 
eral Realty Corporation, 139 So 
209, 211, 104 Fla 93 

Ill —Stolze Lumber Company v 
Oglesby, 266 IllApp 569 

40 C J p 341 note 97 

97. Neb—Shropshire v Duncan, 41 
NW. 403, 26 Neb 485 

98L NY—^Auerbach v. Alland, 196 
NYS 145 

99. N H —Boulia-Gorrell Lumber Co 
V East Coast Realty, 148 A 28, 
84 NH 174, 69 ALR 1200 

40 C J p 341 note 1 

1 . Ill—Whitcomb V Eustice, 6 Ill 
App 574 

3- US —In re Wil-Low Cafeterias. 
DCNY, 23 PSupp 523 

Cal—Staffoid v Geary. 19 P 2d 837, 
loO Cal App 22 

Han —Bell v Hernandez, 30 P 2d 
1101, 139 Kan 216 
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NY—Rubin ▼ Coles, 263 NYS 808, 
142 Misc 139 
40 C J p 342 note 9 

3. Wash—^Burnett v Swing, 80 R. 
855, 39 Wash 45 

40 CJ p 842 note 10 

4. Mmn—^Dennis v Smith, 88 NW. 
695, 38 Mmn 494 

40 C J p 342 note 11 

5. NY—Taylor v Dutcher, 69 NY. 

5 951, 60 App Div 531 

6. Iowa—Smith v Iowa City Loan 

6 Building Ass’n, 14 NW 221, 60 
low a 164 

7. Or—^B J Struntz Planing Mill 
Co V Paget, 263 P 389, 123 Or. 
661 

8. Ala—^Wood Lumber Co v Great- 
house, 161 So 236, 230 Ala 362— 
Wood Lumber Co v Greathouse, 
148 So 125 226 Ala 644—Taylor 
V McGill. 8S So 564, 205 Ala 458 

9. Ala —^W^’ildman v Evans Bros 
Const Co. 67 So 831, 175 Ala 833 

10. US —^In re Wil-Low Cafeterias, 
DCNY. 22 PSupp 632 

Kan —Bell v Hernandez, 80 P 2d 
1101, 139 Kan 216 

Wia—Findoiff v Fuller & Johnson 
Mfg Co, 248 NW 766, 212 Wis 
365 

40 C J p 312 note 15 
Book entry held not to constitute 
peyment—Sullivan v Duval Lumber 
Co, 126 So 792, 99 Fla 621 
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§ 248. -Application of Pa 3 nnents in Gen¬ 

eral 

Payments received by a mechanic's lienor should be 
spoiled as directed by the debtor, or, in the absence of 
such direction, they may be applied as the creditor pre¬ 
fers, or, if neither makes an application, the courts will 
apply such payments as Justice may require. 

Where the hen claimant at the time of receiving 
a payment from the owner or the contractor has oth¬ 
er claims against the person by whom sucli payment 
is made, the effect of the paymgit on the hen de¬ 


pends on whether the payment was applied to the 
lienable claim,and the application of such pay¬ 
ments IS governed by the general rules on the sub¬ 
ject ^2 If the debtor applies the payment his ap¬ 
plication governs, ^2 as does the direction of the own¬ 
er or his representative where making a pajTiient 
direct to the hen claimant but in the absence of 
such a direction the creditor may apply the pay¬ 
ment on whichever debt he chooses, and if he ap¬ 
plies It to a debt other than the one for which the 
hen IS claimed, as he is ordinarily entitled to do,^^ 


Sepoiit 

(1) Generally—Carter v Martin. 
53 KE 1066, 22 IndApp 446—40 C 
J p 342 note 15 [a] 

(2) Property owner may have ma¬ 
terialman’s lien discharged by mak¬ 
ing deposit with clerk any time be¬ 
fore adjudication of validity of lien 
claim on appeal—^Williams v C M 
Hays Lumber Co. 299 P. 886. 149 
Okl 201 

Acceptance of checks or xLotsfl 

(1) In general 

La—Schwartz Supply Co ▼ Breen, 
App, 184 So 228 

Mo —Southwest Hardware & Lumber 
Co V Borgerson, App, 77 S W 2d 
195 

Tex —McGranahan Lumber Co v 
Pyramid Asbestos & Roofing Co, 
Civ App, 18 SW2d 224, error re¬ 
fused—Cramer v Dallas Lumber 
Co. Civ App , 283 S W 696 
40 C J p 342 note 15 [c] 

(2) Payment of contract price for 
construction of buildings by notes 
entitled owner to same protection 
as though he had paid cash—^Mc- 
Granahan Lumber Co v Pyramid 
Asbestos & Roofing Co, supra 

(3) Claims of materialmen against 
contractor were not covered by 
checks of contractor to subcontrac¬ 
tor, given subsequent to payments by 
subcontractor to materialman so as 
to constitute satisfaction of mate¬ 
rialman's lien —A Y McDonald 
Mfg Co V Leverett, 211 NW 849, 
203 Iowa 1215 

Aooeptanoa of oontractoz's order 

(1) As against rights of mechanic 
lienors, owner’s acceptance of con¬ 
tractor’s order to architect, which re¬ 
cited that receipt of amount consti¬ 
tuted payment by owner to contrac¬ 
tor, was held to constitute payment, 
and the owner’s acceptance of con¬ 
tractor’s order to architect was held 
unconditional, notwithstanding archi¬ 
tect and owner made separate agree¬ 
ment as to payment —Standard Sani¬ 
tary Mfg Co V Aird, 129 So. 286, 
221 Ala. 520 

(2) Amount owner obligated him¬ 
self to pay to materialman by sue- 
cepting contractor’s order was held 
not unpaid balance for payment of 
subsequently created mechanic’s 


liens—Standard Sanitary Mfg Co. v 
Aird. supra 

Accepting deed as payment for 
debt extinguished mechanic’s lien on 
property—Scalabrin v Harrison. 149 
A 687, 111 Conn 266 
IL Mo—Gantner v Kemper, 58 Mo. 
667 

12. N J —^Dey v Anderson, 39 N J 
Law 199 

Application of payments generally 
see the CJS title Payment 55 50- 
80. also 48 C J p 642 note 32-p 664 
note 4 

Duty of owner 

Contract price for erection of 
structure constitutes fund for pay¬ 
ment of subcontractors, laborers, and 
materialmen, owner and principal 
contractor must see that contract 
price IS properly distributed to them 
—General Sports Co v Leslie & 
Walter Coombs Lumber Co, 288 P 
949, 143 Okl 297 

13. Ariz—^Webb v Crane Co, 80 
P 2d 698 62 Aiiz 299 

Cal—Johnston v Gioom, 278 P 935, 
99 Cal App 462 

Neb—^Platner Lumber Co v Theo¬ 
dore, 236 NW 467, 120 Neb 804 
40 C J p 343 note 18 
Effect of nusapplicatxon 
Materialmen’s misapplication of 
payment for matexial leceived on 
another account of debtor than that 
directed by debtor will not invalidate 
entire lien, but credit will be al¬ 
lowed for payment in a lien fore¬ 
closure action—Platner Lumber Co 
v Theodore, supra 
lOisapplicatioiL not shown 
Idaho—Bannock Lumber & Coal Co 
v Tribune Co, 4 F 2d 662, 61 Ida^ 
ho 226 

Estoppel not Shown as to material¬ 
man, because latter’s employee 
cashed check owner gave contractor 
bearing notation ’’Counter and all 
Extras in full ”—Bannock Lumber 
& Coal Co V Tribune Co, supra 

14. Or—Fawkes v Curtis, 286 P 
981, 133 Or 20 

Check as equivalent to dlreetioii 
Subcontractor receiving check of 
owner or owner’s mortgagee must 
account for rightful application of 
proceeds, since the check is m itself 
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notice of source of fund and direc¬ 
tion as to how payment should be 
applied—Fawkes v Curtis, supra 
Duty of subcontractor 

Suocontractor, recei\ ing payment 
directly from loan company out of 
building fund, must apply entire 
payment to i educe lien claim, and 
may not deduct amount due him 
from contractor on private loan and 
for other work—Fawkes v Curtis, 
supra 

Contrary direction of contractor 
Materialman, knowing contractor 
was erecting two buildings, who re¬ 
ceived check to materialman’s order 
from owner of one sjfhcient to pay 
claim for materials used on his land, 
must credit check on charges against 
such land irrespective of direction 
by contractor—Kubatzky v Pitts¬ 
burg Plate Glass Co. 249 P 412, 119 
Okl 236 

15. Anz—^Webb v Crane Co, 80 P 
2d 698, 62 Anz 299 

Ind —Shea v. People’s Coal & Ce¬ 
ment Co, 161 NE 849, 93 Ind 
App 302 

N J —^Reisen Lumber & Mi 11 work 
Corporation v Schneiderman, 175 
A 185, 12 N JMisc 798 
Okl—Georgia State Sav Ass’n v 
Sun Lumber Co, 280 P 281, 138 
Okl 11 

S D —Union Central Life Ins Co v 
Co-operative Lumber Co, 212 N W 
876, 51 SD 197 
40 C J p 342 note 19. 

16. US —Brace v Gauger-Korsmo 
Const Co, CCA Ark, 36 F 2d 661. 
certiorari denied 50 S Ct 333, 281 
U S 738, 74 L Ed 1153 

Mo —^Reis V Taylor, App, 103 S W 2d 
892 

Tex —Sprowls v Youngblood, Civ 
App, 23 S W 2d 879, reversed on 
other grounds Harveson v Young¬ 
blood, Com App., 38 S W 2d 781. 

40 C J p 842 note 20 
Afterthought 

Materialman's application of con¬ 
tractor’s payment to unsecured rath¬ 
er than secured contract, if con¬ 
stituting afterthought induced by 
contractor’s bankruptcy, should not 
he permitted —Bryce Plumbing & 
Heating Co v American Surety Co. 
160 SE. 698, 162 SC 289. 
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the payment does not discharge or reduce the lien.^^ 
WTiere the creditor once makes an application, how¬ 
ever, he IS usually bound thereby and cannot change 
it without consent of all interested parties,^® and 
accordingly, where the creditor applies the payment 
to the lien debt and the hen is thus extinguished, the 
application cannot be changed without the consent 
of the debtor so as to revive the hen ^9 

The foregoing rules as to the application of pay¬ 
ments by the creditor in the absence of directions by 
the debtor are applicable regardless of whether the 
creditor is a contractor receiving paj ments from the 
Owner,20 or a subcontractor, materialman, or laborer 
receiving payments from the contractor,^! or direct¬ 
ly from the owner 22 Also the general rule that, in 
the absence of a direction by the debtor to the con¬ 
trary, payments on a general account may be ap¬ 
plied by the creditor to the oldest item thereof is in 
most cases applicable to an account for w'hich a me¬ 
chanic’s lien may be established 23 It has been held, 
however, that money paid by the owner to material¬ 
men cannot be applied by them to the payment of an 
amount owed them by the contractor on transactions 
not connected with the contract for the erection of 


the building,24 and that, where a subcontractor em¬ 
ployed on defendant’s building has had an account 
with the contractor for work and material on con¬ 
tracts for other buildings, he has no right to credit 
the contractor on their old account for material fur¬ 
nished by the contractor to the subcontractor and 
which actually went into defendant’s building 25 
Under express statutory provisions it has been held 
that a materialman furnishing materials for several 
houses being constructed by the same person may 
apportion a partial payment among the different 
houses in proportion to the amount of material fur¬ 
nished to each 26 

Where no application is made by either the debt¬ 
or or creditor, the law will apply the payment as 
justice and equity may require,27 and under the 
rules governing the application of payments gener¬ 
ally the couit ordinarily will apply a payment to un¬ 
secured debts or nonlienable items, leaving the hen- 
able claim and the lien therefor unaffected,28 or, in 
the case of a continuous account, it will apply the 
pajTnent to the first or oldest unpaid debit items 
thereof 29 However, in cases where the circum¬ 
stances require it, the courts will not hesitate to de- 


ScaffolduLff 

In suit on mechanic's lien for re¬ 
pair of residence, contractor was en¬ 
titled to credit cash payment on 
nonlienable item ot scaffolding rather 
than on principal debt for lienable 
repairs, wncre application of pay¬ 
ment was not otherwise specified — 
Reis V Taylor, App, 103 S W 2d 892 

17. Ind—Brigham v DeWald, 34 X 
B 498, 7 Ind App 115 

Or —Christman v Saiway, 205 P 
541. 103 Or 686 

18. Cal—Johnston v Groom, 378 P 
935. 99 Cal App 462 

Colo—^Armour & Co of Delaware v 
MePhee & McGinmty Co, 285 P 
942, 87 Colo 97 

Tenn—•Wea\er v Ogle, 2 TennApp 
663 

Owners as third penons 
When payment is made on account 
of lienable obligation, owneis are 
third persons whose rights would be 
injuriously affected by subsequent 
appropriation of payment to another 
ooligation.—Johnston v Groom, 278 
P. 935, 99 Cal App 463 

19. Mo —Bobb V Wittich, 88 Mo 
App 129 

Wash —SpaJding v Burke, 74 P 829, 
88 Wash 679 

90. U S —^Bankers' Trust Co v T 
A Gillespie Co. NC, 181 F 448, 
104 CCA 19G { 

40 C J p 343 note 23 
Uen on moneys ooUected 

Laborers and materialmen may he 


secured as against the contractor by 
liens on moneys collected by him 
from the owner—^Hartford Accident 
& Indemnity Co v N O Nelson 
Mfg Co. Miss, 54 set 392. 291 
US 352, 78 LEd 810 
81. Wia —"W H Pipkorn Co. v Mil¬ 
waukee Evangelical Lutheran St 
Jacobi Soc. 129 NW 616, 141 Wis 
501 

40 CJ p 313 note 24 

28. Okl —Georgia State Sav Ass'n 

V Sun Lumber Go, 280 P 281, 138 
Okl 11 

23. US—John B Orr, Inc, v First 
Trust & Savings Bank, CCA Fla, 
69 F 2d 764 

Cal —Ba> Lumber Co v Eaton, 6 
P3d 2S9, 119 Cal App 362 
RI—Cook, Borden & Co v R Z 
L Realty Corporation, 147 A 891, 
50 R I 375 

S D —^Union Central Life Ins Co v 
Co-opeiative Lumber Co, 212 NW 
876, 51 SD 197 

Wis—^Bank of Baraboo v Prothero, 
255 NW 126, 215 Wis. 652 
40 C J p 343 note 26 

24. Cal—Bowen v Desser, 176 P 
453, 179 Cal 823 

25. Mont —Mills v Olsen, 116 P 88, 
43 Mont 129 

88 . N J —W J Donnell Lumber Co 

V Connoi, 156 A. 27. 9 N J Misc 
869 

27. Mass—^Lampasona v Capnotti, 
4 NE2d 621, 296 Mass 34. 108 A 
LR 430 


N T —Gescheidt & Co v Bowery 
Sav Bank, 296 NY S 306. 261 App 
Div 266, affirmed 15 NE2d 68, 278 
NY 472 

40 C J p 343 note 27 
Application of oollateml 

Holder of mechanic’s lien for 
amount of bill for plumbing mate¬ 
rials was entitled to full amount of 
lien claimed, notwithstanding he 
held collateral for portion thereof, 
but was required to credit amount 
of lien with proceeds received on 
foreclosure of the collateral—^Hobbs 
V Moinson Supply Co, 73 P2d 825, 

41 N M 644 

28. Conn—Ford Bros v Frederick 
M Ward Co, 140 A 764, 107 Conn 
425 

Ill—Bingaman y Dahm, 80 NE2d 
609, 307 Ill App 432—Young v 
Bexgner, 243 Ill App 473—Mutual 
Construction Co v. Baker. 237 IlL 
App 596 

Iowa —Consumers' Independent 

Lumber Co v Rozema, 237 NW 
433, 212 Iowa 696 

Mass—^Lampasona v Capnotti, 4 N 
E2d 621. 296 Mass 81, 108 ALR 
430 

Mo—Hanenkamp v Hagedorn, App, 
110 SW2d 826—Tual v Martin. 66 
SW2d 969. 228 Mo App 30 
40 C J p 343 note 29. 

39 . Mass—^Lampasona v Capnotti, 
4 NE2d 621, 296 Mass 84, 108 A. 
LR 430 

40 CJ p 348 note 80. 
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part from these rules.^O Sometimes a payment is 
applied pro rata so as to reduce the hen on each of 
several building-s^^ or is applied so as first to dis¬ 
charge the hen on a separate tract sold to a third 
person after the filing of the hen 32 a payment or 
credit made at a time when nonlienable indebted¬ 
ness has not been ascertained or fixed cannot be ap¬ 
plied thereto 33 Likewise a payment made before 
any breach of contract occurred cannot be applied 
to the payment of damages for a subsequent breach 
of the contract 34 It has been held in some deci¬ 
sions that mere credits on continuing contracts or 
open accounts do not adjust any particular items 
covered by such continuing contract or open ac¬ 
count, where there is no agreement or special cir¬ 
cumstances requiring such application of pay¬ 
ments 35 

Receipt. In cases where there are misrepresen¬ 


tations, a receipt does not necessarily require the 
amount receipted for to be credited on the henable 
claim 36 A receipt recitmg that the payment is on 
account of “work” does not conclusively show an ap¬ 
plication of the payment to a labor account alone 37 

Trust funds Statutes providing that funds re¬ 
ceived by a contractor or subcontractor for the im¬ 
provement of realty shall constitute trust funds in 
his hands to be applied first to the payment of speci¬ 
fied claimants, such as laborers and materialmen, 
and to payment of surety bond and insurance pre¬ 
miums connected with the improvement, and that 
any contractor or subcontractor applying or consent¬ 
ing to application of such funds for other purposes 
and failing to pay such claims shall be guilty of lar¬ 
ceny, have for their object the protection of tliose 
claimants specified in the statute,38 and it is the 


aOu Neb—^Ballou v Black, 23 NW 
8 . 17 Neb 889 

RI—Hams V Gilbert. 128 A 11, 46 
RI 360 
EBiigla aocoTULt 

On question whether mechanic's 
lien for materials used in construct¬ 
ing two identical buildings on ad- 
3 ommg tracts under separate con¬ 
tracts should vest against one tract 
to secure entire unpaid balance due, 
statute providing for crediting of 
pasrments to obligations m order of 
priority of maturity did not apply 
where materialman kept only one 
account against contractor, both 
buildings were constructed and com¬ 
pleted at the same time, and materi¬ 
als were ordered and delivered to¬ 
gether—Nevada County Lumber Co 
V JanisSp 78 P 2d 200, 26 Cal App 
679 

Ooneotlon of error 
If materialman, through misunder¬ 
standing. whether arising from its 
error or from contractor's error, im¬ 
properly credited payment, error 
should be corrected —Cheorge IBL 
Breece Lumber Co v Morns, 141 So 
787, 19 La App 875 

81. Neo—Ballou v Black. 23 NW 
3. 17 Neb 389 

Wash—Powell v Nolan, 67 P 712, 
68 P 889, 27 Wash 318 

38. Ind —^Dungan t Dollman, 64 
Ind 327 

40 CLJ p 343 note 83 

33. NT —Giant Portland Cement 
Co V New York, 134 NB 322, 232 
NY 395 

34- US —^Haskell ▼ McClintic- 
MarshaU Co, CCAWash, 289 F 
406 

3B. Pla.—^People’s Bank ▼ Arbuckle, 
90 So 458, 82 Fla. 479 


36. US —^Bankers' Trust Co v T 
A Gillespie Co, NC. 181 F 448, 
104 CCA. 196 

Cal —Schallert-Ganahl Lumber Co v 
Neal, 27 P 743. 91 Cal 362. 

37. Mass—Thompson v Luciano, 97 
NE 892, 211 Mass 169 

40 C J p 344 note 41 

aa NY—People v Gillette, 81 N 
YS2d 858. 177 Misc 702—Man- 
narino v President and Directors 
of Manhattan Co, 288 NTS 971, 
160 Misc 232 

Trust funds m hands of owner see 
infra § 261 

Glass Bhanng equitably 
The hen law intended to protect 
all claims of subcontractors, archi¬ 
tects, engineers, surveyors, laborers, 
and matenalmen arising out of an 
improvement, and all persons within 
the protection of the statute form a 
class which should equitably share 
in the funds on which the statute 
imposes a trust —^In re Marstan 
Plumbing Co, 28 NTS 2d 190, 176 
Misc 966 

Public Improvements 

(1) Funds received by contractor 
from county for bridge construc¬ 
tion and paid to bank in repayment 
of bank's loans to contractor were 
not "funds received by contractor 
from owner for improvement of real 
property" within statute making 
such funds trust funds for benefit of 
laborers and materialmen, since stat¬ 
ute did not contemplate funds re¬ 
ceived for public improvements — 
Vulcan Rail & Construction Co t 
W estchester County, 293 NYS 946, 
260 App Div 212 

(2) Bank to which money received 
by contractor from county for bridge 
construction was paid in payment of 
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loans to contractor, without knowl¬ 
edge of claims of laborers and mate¬ 
rialmen against contractor, could not 
be held liable to laborers and ma¬ 
terialmen on ground that statute im¬ 
posed trust on such money in favor 
of such laborers and materialmen, 
since statute, if construed to im¬ 
pose such trust, imposed the trust 
only on money in hands of contrac¬ 
tor—^Vulcan Rail & Construction Co 
V Westchester County. 293 NYS 
945, 260 ^^pDiv 212 

Claims for labor said auateclals 

(1) The statutes declaring moneys 
received for erection of a building to 
be trust funds, and making it un¬ 
lawful to use or pay out such 
moneys until all claims due for la^ 
bor and materials are paid, has for 
its object both the protection of 
the owner whose property, by rea¬ 
son of the implied agency of the 
contractor, may be liable for sub¬ 
contracts, labor, or materials fur¬ 
nished for the building, and to give 
additional protection to the subcon¬ 
tractors, laborers, or materialmen 
engaged on the building—State v 
Tabaeso Homes, Del G^n Seas, 28 A 
2d 248 

(2) The word "contractor" as used 
in such statutes means one who en¬ 
ters into a contract, directly or in¬ 
directly, with the owner of realty 
for the construction, alteration, or 
repair of a building thereon—State 
v Tabasso Homes, supra. 

(3) A corporation which agreed 
with a purchaser to erect a house 
on realty owned by the corporation 
and to sell the realty and the house 
to the purchaser for a unit price 
without any specific amount repre¬ 
senting the cost of the realty and 
of the house, was the owner and not 
a contractor within meaning of stat¬ 
ute—State V. Tabasso Homes, supra. 
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duty of contractors^S and subcontractors^^ to hold 

and disburse the funds received in accoi dance with 
the requirements of the statute Some decisions 
hold the statute applicable to protect a claimant even 
though he has not filed a lien,^i but other decisions 
hold that the statute applies only to such claimants 
as have filed hens ^2 Although money received for 
the improvement of realty is under such pro\isions 
impressed with a trust, it snll remains the property* 
of the one doing the work,^3 and there is no basis 
in the statutes for an action of conversion Also 
such statutory provisions do not abrogate the re¬ 
quirement that creditors' claims be reduced to judg¬ 
ment before resort is had to equity to compel a debt¬ 
or to account,^® and they have been held inapplica¬ 
ble to an assignee merely accepting payment of a 
debt It has also been held that such statutes re¬ 
fer only to established claims which have been as¬ 
serted and concerning which the holder of funds has 
definite knowledge of their existence 


§ 249. - Payments by Contractor with 

Money Received from Owner or 
Other Interested Person 

Ordinarily a materialman or other hen claimant re¬ 
ceiving payment from a contractor made with money re¬ 
ceived from the owner or other person interested in the 
construction may apply the payment as he sees fit unless 
chargeable with knowledge of the sourcei in which case 
he must apply it so as to protect the rights of the person 
from whom the contractor obtained the funds. 

Frequently a person furnishing materials to a con¬ 
tractor engaged in the erection of several buildings 
accepts from the contractor a payment of money re¬ 
ceived by the contractor from the owner of one of 
the buildings or other person interested in the con¬ 
struction, and the question arises whether an ap¬ 
plication of the payment otherwise than on the 
claim for materials furnished for the building of 
the owner for whom the money was paid will be up¬ 
held'^® The question is generally detei mined ac¬ 
cording to claimant's knowledge or notice, or ab¬ 
sence thereof, of the source of the money paid, the 
application being upheld where claimant was with¬ 
out knowledge or notice of the source of the 
funds,^s but not where he had knowledge or notice 


39. KY—^In re Kornder'a Sstate. 6 
N Y S 2d 324. 168 Misc 553 

SxlatexLce of fond 

A general contractor could not 
contend that there was no fund to 
which a subcontractor's lien might 
attach because of a provision in the 
contract between the general con¬ 
tractor and subcontractox's employ¬ 
er, wheie the general contractor con¬ 
tinuously paid Itself and others out 
of money due the employer and ac¬ 
cepted Its work after the receipt of 
subcontractor's order and the filing 
of the subcontractox's lien—^Wil¬ 
liamson & Adams V McMahon-Mc- 
Entegart, Inc, 10 N Y S 2d 37, 256 
App Div 313 

Advsaxces by subcontractor 

Where subcontractor advanced 
money to employer on condition that 
subcontractor be repaid out of first 
moneys due employer from general 
contractor, subcontractor on receiv¬ 
ing moneys from employer had the 
right to repay itself first for moneys 
advanced to employ er as respects 
right to funds remaining in general 
contractor's hands, alleged claims 
of other persons against employer 
which had not matured into liens, 
and which were incurred after sub¬ 
con tractoi *8 lien would give no right 
to general contractor to ignore sub¬ 
contractor's lien—Williamson & Ad¬ 
ams v McMahon-McEntegart, Inc, 
•supra. 

4a NY—^Williamson & Adams v 
McMahon-McEntegart, Inc, supra 


41. U S —Wickes Boiler Co v God- i 
fiey-Keeler Co. CCANY, 121 
F 2d 415. certiorari denied God- 
frey-Keeler Co v Wickes Boiler 
Co, 62 S Ct 297, 314 U S 686. 86 L 
Ed 549 

NY—People ▼ Gillette, 81 NYS2d 
858. 177 Misc 702 

42. NY —Saltser & Weinsier v 
Monroe Plumbing & Heating Sup¬ 
ply Corporation, 37 N Y S 2d 331, 
265 App Div 821, reargument de¬ 
nied 41 N Y S 2d 179, 266 App Div 
670, affirmed 50 NE3d 299, 290 N 

V 903—Putnam Valley Lumber & 
Supply Corporation v Mahopac 
Nat Bank. 34 N Y S 2d 68 

43. NY —Continental Casualty Co 

V Ben-Mil, Inc. 22 N Y S 2d 509. 

175 Misc 220, affirmed 27 NYS2d 
448, 261 App Div 958, appeal de¬ 
nied 28 N Y S 2d 705, 262 App Div 
725 

44. NY—Teman v Kahn. 89 NYS 
2d 472, 179 Misc 546 

45. N Y —Continental Casualty Co 

V Ben-Mil, Inc. 22 N Y S 2d 509, 

176 Misc. 220, affirmed 27 N Y S 2d 
448, 261 AppDiv 958, appeal de¬ 
nied 28 N Y S 2d 705, 262 App Div 
725 

Zhnufuioe premiums 

Where corporation was indebted 
to casualty company for insurance 
piemiums, casualty company, with¬ 
out obtaining judgment against cor¬ 
poration, could not maintain action 
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I under hen law to compel corpora¬ 
tion to account for moneys alleged 
to have been received for work on an 
improvement of realty—Continental 
Casualty Co v Ben-Mil, Inc, supra 

43. NY—Saltser & Weinsier v. 
Monroe Plumbing & Heating Sup¬ 
ply Corporation, 37 N Y S 2d 831, 
265 App Div 821, reargument de¬ 
nied 41 NYS 2d 179, 266 AppDiv 
670, affirmed 50 NE2d 299, 290 N. 
Y 903 

47. N Y —^People v Kew Gardens 
Terrace, 88 N Y S 2d 246 

4a Cal—Corpus Juris cited in Bay 
Lumber Co v Pickering, 7 P 2d 
371, 373, 120 Cal App 163 
Okl —Corpus Juris guoted m Georgia 
State Sav Ass'n v Sun Lumber 
Co, 280 P 281. 282, 138 Okl 11. 
Duty of coutroctor 

Contractor is under duty of dis- 
chaiging indebtedness for materials 
used in repairing and remodeling 
ovner*s property out of monej re- 
cei\ed by contractor from owner of 
property —^Madison Lumber Co v 
Helm. 13 So 2d 349, 202 La 1061 

49. Ariz —^Watson v Murphey, 285 
P 1037, 36 Anz 877 
Cal—Bay Lumber Co v Pickering, 
7 P2d 371, 120 Cal App 163 
Ky—Trauth v Voss, 21 SW2d 832, 
231 Ky 544 

Okl —Corpus Juris quoted lu Georgia 
State Sav Ass'n v Sun Lumber 
Co, 380 P 281, 282. 138 Okl 11 
40 C J p 344 note 44. 
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of the source 5® Moreover, it has been held that 
knowledge of the source imposes a duty on the ma¬ 
terialman to apply the funds to the particular job 
even though he receives no such direction from the 
contractor®^ Where, however, the parties by ex¬ 
press or implied agreement consent to a different 
application of the funds the court will apply the pay¬ 
ment m accordance with such intention ®2 

Some courts taking the view that claimant’s 
knowledge or absence of knowledge of the source of 
the funds is controlling have taken the position that 
claimant is not bound to ascertain from what par¬ 
ticular contract the contractor realized the money 
with which he made the payment ®3 Other courts, 
however, hold that the application will not be up¬ 
held even where claimant was without knowledge of 
the source of the money paid,®^ since it is incum¬ 
bent on him to ascertain the account to which the 
payment is to be applied ®® In some cases the courts, 
in refusing to disturb an application by claimant of 
a payment, give weight to the fact that the owner 
in paying the money to the contractor gave no di¬ 


rections as to its application,®® or that he, with at 
least implied knowledge of claimant’s lien, did not 
exact a waiver thereof,®*^ and hold that, in the ab¬ 
sence of a contrary direction by the contractor, the 
materialman may apply the payment as he wishes 
despite knowledge that the owner was the source 
of the money the contractor paid ®® It has also 
been held that, in the absence of fraud and collu¬ 
sion, a matenalman receiving from a contractor 
money paid over by the owner may apply such pay¬ 
ment to any debts owed him by the contractor ®® 

On the other hand it has been held that, where 
the owner makes a payment on the assurance of the 
contractor that it is to be applied to the payment 
of a claim for materials, it should be so applied, 
and not applied to the payment of a loan owing by 
the contractor to the materialman Also an ap¬ 
plication by a materialman to other debts of the con¬ 
tractor of money received by cashing a check of 
the contractor will not be upheld where it is not 
only contrary to directions given by the owner who 
furnished the money with which the check was paid, 


SOL Anz—^Webb v Crane Co, 80 
P2d 698, 52 Anz 299 
Fla—Standard Accident Ina Co v 
Duval Lumber Co, 126 So 643, 
99 Fla 525 

Iowa—Hawkeye Lumber Co v Day, 
210 NW 430, 203 Iowa 172 
Ky—Trauth v Vosa, 21 S W 2d 832, 
231 Ky 644 

La—Schwartz Supply Co v Breen, 
App, 184 So 228—Schwartz Sup¬ 
ply Co V Breen, App, 179 So 626 
—^Hortman-Salmen Co v Naquin. 
126 So 463, 12 La App 491 
Okl —Cozpna Jana quoted la Georgia 
State Sav Ass’n v Sun Lumber 
Co, 280 P 281, 282, 138 Okl 11 
Tenn—^Weaver v Ogle, 2 Tenn App 
563 

Wash—^Pioneer Sand & Giavel Co v 
Grevstad, 42 P 2d 438. 181 Waah 
239 

40 C J p 344 note 46 
Blghta of mortgagee 
Materialman receiving contractor’s 
check knowing or chargeable with 
knowledge that contractor drew 
against mortgagee’s funds must 
credit payment to job with which 
mortgagee is connected, hut materi¬ 
alman receiving contractor’s check 
through RULil may justifiably credit 
payment to job mentioned on detach¬ 
able check stub and la not required 
to change credit thereafter where 
materialman did not know that con¬ 
tractor drew against funds advanced 
by mortgagee for different job—^In- 
termountain Building & Loan Ass’n 
V Allison Steel Mfg Co, 22 P2d 
413. 43 Anz 51 
BlglLtB of surety 

(1) Materialman, receiving pay¬ 


ment from contractor with knowl¬ 
edge of source thereof, could not im¬ 
pute any part of payment to other 
accounts between matenalman and 
contractor, even though contz actor 
consented, where imputation of pay¬ 
ment to other accounts would in¬ 
crease liability of contractor’s sure¬ 
ty, and could not, even with contrac¬ 
tor's consent, impute part of pay¬ 
ment to another aind older account 
bet'^'^een matenalman and contiactoi, 
in view of rights of surety, even 
though same surety signed contrac¬ 
tor’s bond on job in which older 
account was incurred —Madison 
Lumber Co v Globe Indemnity Co, 
La App, 161 So 776, rehearing de¬ 
nied 163 So 434 

(2) ^latenalman, who, with con¬ 
sent of contz actor, imputed to ac¬ 
count on particular job funds ozigi- 
nating with other ownei s for whom 
contrfiLctor did work, could not in 
action against conti actor’s surety 
withdraw credit thus allowed, where 
persons furnishing funds had not 
protested —Madison Lumber Co v 
Globe Indemnity Co, supra 

51. Ariz—^Webb v Crane Co, 80 P 
2d 698. 52 Anz 299 

52. Wash—^Pioneer Sand & Gravel 
Co V Grevstad, 42 P 2d 438, 181 
Wash 239 

53. Mo —Campbell Glazs & Paint 
Co V Davis-Page Planing Mill 
Co. 110 SW 24, 130 Mo App 474 

54i Iowa—Sioux City Pdy & Mfg 
Co V Merten, 156 NW 367. 174 
Iowa 332, LRA1916D 1247. 

40 C J p 344 note 47 
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SB. Ga—Williams v Willingham- 
Tift Lumber Co, 63 S E 584, 5 Ga 
App 533 

40 C J p 344 note 48 
l>uty of inquiry 

Materialman, knowing loan asso¬ 
ciation was financing more than one 
building, and that contractor wss 
constructing more than one build¬ 
ing, was required, on receiving loan 
association’s check delivered by con¬ 
tractor, to inquire of association re¬ 
garding application of funds and to 
credit check to certain building ac¬ 
count, rather than contractor’s per¬ 
sonal account —Modesto Lumber Co 
V Wylde, 19 P 2d 238, 217 Cal 421 

56. Okl —Corpus Jons cited m 
Georgia State Sav Ass’n v Sun 
Lumber Co, 280 P 281, 282, 138 
Okl 11 

40 C J p 344 note 49 

57. Ill—^Wisconsin Lime & Cement 
Co. V Reed, 204 111 App 479 

58. Idaho —Bannock Lumber & Coal 
Co V Tribune Co. 4 P 2d 662, 51 
Idaho 226 

59. Md —^Bounds v. Nuttle, 30 A 2d 
263, 181 Md 400 

ContrsMtors* obUgatlou to owners 
18 to finish and turn over house with¬ 
out hens, but such obligation does 
not prevent contractors from using 
their receipts from one contract to 
pay on another—Bounds v Nuttle. 
supra 

eOL Cal—Hammond Lumber Co v 
Fanta, 178 P 603, 179 Cal 652. 
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but the materialman cashed the check in violation 
of an agreement not to do so 

Some courts, however, have refused to disturb 
an application of a pa>Tnent contrary to the direc¬ 
tions of the owner to the contractor in the absence 
of knowledge on tlie part of claimant of such di¬ 
rections The court will not disturb an application 
of payments where it does not appear from the 
pleadings®^ or the testimony®* that the money with 
which the payment was made came from the owner 
in question Under statutes broadly providing that 
the risk of pa>ments made to the original contrac¬ 
tor shall be on the owner until expiration of a pre¬ 
scribed period and that no owner shall be liable to 
an action by the contractor until after expiration of 
such penod, where ^he owner pays the contractor 
within such period and the contractor pays a ma¬ 
terialman without direction as to application and the 
materialman lacks notice of the source of the funds, 
the materialman may apply them as he sees fit ®^ 

§ 250. -Payments by Subcontractor with 

Money Received from Contractor 

A materialman receiving payment from a subcon¬ 
tractor with knowledge that the funds were derived 
from a certain contractor has been held obligated to apply 
the payment to debts connected with the contractor; 
but It has also been held that he may apply it to a prior 
debt of the subcontractor and still preserve his lien 
where no liens have yet been filed against the property. 

It has been held that a materialman receiving a 
payment from a subcontractor with knowledge that 
the funds came from a certain contractor is obligat¬ 
ed to apply the payment on work of the principal 
contractor rather than on accounts of the subcon¬ 


tractor not connected therewith ®® It has also been 
held, however, that a materialman accepting from 
a subcontractor a payment of money which the sub¬ 
contractor has received from the contractor on the 
contract may apply it to a prior debt of the subcon¬ 
tractor, and still maintain his lien, where no hens 
have yet been filed against the property and the ju¬ 
risdiction IS one in w'hich a lien does not attach un¬ 
til the notice of the lien is filed ®7 

§ 251. Pa^mients to Contractor as Affecting 
Liens of Other Persons 
a In general 
b Time of payment 
c Collusive or fraudulent payments 
d. Statutory duties of owner 

a. In General 

Whera a mechanic’s lien Is regarded as Independent 
of the state of accounts between owner and contractor, 
payment to the contractor cannot defeat the hen; but, 
where the mechanic’s hen is deemed to arise from subro¬ 
gation to the contractor’s rights, payment to him may 
defeat the hen 

• Under statutes conforming to the Pennsylvania 
system of direct hens, the right of a subcontractor, 
materialman, or workman to a hen is not depend¬ 
ent on the state of accounts between the owner and 
contractor, as discussed supra § 105, and hence the 
hen is not defeated or affected by any payment to 
the contractor®® However, under the New York 
system of hens by subrogation, the right of such 
persons to a hen is dependent on there being some¬ 
thing due or to become due the contractor, as dis¬ 
cussed supra § 106, and exists only to the extent 
of such amount, as considered supra § 174, and pay- 


61. Neb —^Boyer-Van Kuran Lum¬ 
ber & Coal Co v Colonial Apart¬ 
ment Houee Co, 142 NW 519, 94 
Neb 180 

40 C J p 344 note 68 

62. Or—^Bohn v Wilson, 101 P 202, 
53 Or 490 

63. Or—^Portland Floor Co v Chas 
E Spaulding Logging Co, 130 P 
52, 64 Or 316 

64. Mich —Sandusky Gram Co v 
Borden’s Condensed Milk Co, 183 
NW 218, 214 Mich 806 

65. Okl —^Titus V Electric Supply 
Co, 46 P2d 515, 172 Okl 408 

66. lowa^A. T McDonald Mfg Co 
V. Leverett, 211 NW 849, 203 Iowa 
1215 

La.—Carolina Portland Cement Co v 
U S Fidelity & Guaranty Co, 137 
So 381, 18 LaApp 106 

67. NY—Mack v Colleran. 32 N. 
B 604, 136 NY 617 

6a Mo —^Better Roofing Materials 


Co V Sztukouskl, App, 183 S W 2d 
400 

NM—^English y. Bianum, 245 P 262, 
31 NM 334 

Tenn—^Richmond Screw Anchor Co 
V E W Minter Co, 800 S W 574, 
r56 Tenn 19 

Wash—Globe Electric Co v Union 
Leasehold Co, 6 P 2d 894, 166 
Wash 45 

40 C J p 345 note 63 
Theory and purpose of law 

(1) Theory of mechanics* lien law 
IS that, if owner negligently pays 
money out to contractor without tak¬ 
ing precautions to see that it is ap¬ 
plied to payment of materials which 
go into building, owner must stand 
loss rather than materialman who 
has no opportunity to protect him¬ 
self when he has delivered the ma¬ 
terials —Bounds V Nuttle, 80 A 2d 
263, 181 Md 400 

(2) Purpose of mechanic's lien 
statute IS to give materialmen, 
whose materials have enhanced val¬ 
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ue of an owner’s property, security 
by giving materialmen preference 
over owner in situations where a 
contractor has received payment 
from owner but failed to pay mate¬ 
rialmen, since owner is in a position 
to protect himself m making original 
arrangements—Better Roofing Mate¬ 
rials Go V Sztukouskl. Mo App, 183 
SW2d 400 
Ih Iiouislaiia 

(1) It has been said that right of 
materialman as furnisher of material 
sued for would not be unf&.vorehly 
affected by fact that building owner 
paid contractor all that was due him 
for services rendeied and material 
furnished in order to comply with 
agreements between owner and con¬ 
tractor—^Derbes v Marshall, Ijbl 
App. 183 So 74 

(2) Earlier authorities are to the 
contrary —State v Recorder of 
Mortgages, 25 La Ann 61—^Rousselot 
V Kirwin, 8 La Ann 300—^Prola T 
Mazzei, 2 La A., Orleans, 174 
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merits properly made to the contractor, in good faith 
and in accordance with the provisions of the con¬ 
tract, before the owner is given statutory notice 
of their claims, or has acquired actual notice or 
knowledge thereof, will deprive them of the right to 
a hen, entirely or pro tanto according as the pay¬ 
ments are in full or in part only leaving something 
still due 

The rule that payment to the contractor may de¬ 
feat the lien of others may apply even though the 
owner has permitted the subcontractor to proceed 
with the work*^® or although he stated to claimant 
that he would defer making the payment to a spec¬ 
ified date, and then made the payment piior to the 
date mentioned However, where the owner 
promised to make no further payments without no¬ 
tice to the subcontractor, payments subsequently 
made without regard to such obligation are not ef¬ 
fective against the subcontractoi ,*^3 and under 
some circumstances, as between a materialman or 
subcontractor and the owner, claimant may be es¬ 
topped to claim that a payment by the owner to the 
contractor was not properly made,'^3 or the owner 
may be estopped to claim that the contractor has 
been paid^* 

In order that the hen of a subcontractor, laborer, 
or materialman may be defeated or reduced by a 
payment by the owner to the contractor, it is es¬ 
sential that there shall have been a payment,"^® 
but unless it is provided otherwise by statute or 
contract the owner may make payment to the prin¬ 
cipal contractor in any method and at any time that 
he chooses.^* A statute providing that as to all 


hens except that of the contractor the whole con¬ 
tract price shall not be diminished by any prior or 
subsequent indebtedness, offset, or counterclaim in 
favor of the owner against the contractor refers 
and applies only to matters dehors the contract 
An owner may not withhold payment from the prin¬ 
cipal contractor on the ground that materialmen 
have not been paid, where the latter have not filed 
hens and the time for such filing has expired,^^ 
but the contractor may not recover against the 
owner before the expiration of the period allowed 
subcontractors to perfect their hens, without proof 
of payment to, or waiver by, the subcontractors^®* 

b. Time of Payment 

(1) In general 

( 2 ) Before due under contract 

(3) Before expiration of period for giv¬ 

ing notice or filing claim 

(4) After notice or knowledge of claim 

(1) In General 

In the absence of statutory provision to the con¬ 
trary, or notice of lien claims by others, the owner may 
safely pay the principal contractor whenever the money 
falls due. 

Ordinarily and in the absence of statutory provi¬ 
sion to the contrary, the contract price of a build¬ 
ing is not deemed a trust fund for the benefit of 
subcontractors and other such lienors until due no¬ 
tice has been given,®® and, where the owner has 
settled in full with the principal contractor prior to 
notice of any claim of a laborer or materialman, 
such pel sons do not acquire hens on the property 
as against the owner,®i provided the payee is m 


69. NT —W E Blume, Inc v Pos¬ 
tal Telearaph-Cable Co, 39 NTS 
2d 639, 266 App Div 1062 

40 C J p 345 note 67 
Payments as trust funds in liands of 
contractor see supra S 248 
Fayxnent of affreed pzice 
Homesteader cannot be compelled 
to pay more than agreed pi ice, 
whether agreement was oral, except 
for statutory lien, or whether home¬ 
steader's note sjid lien were trans¬ 
ferred—^Modern Plumbing Co v 
Armstrong Bros, Tex Com App, 86 
SW2d 1011 

70. NT—Drall v Gordon. 101 NT. 
S 171, 61 Miso 618—Rosenbaum 
V Paletz, 114 N T S 802 

71. NT—Streever Lumber Co v 
Mitchell, 170 NTS 272, 183 ApP 
Div 129 

40 C J p 845 note 69. 

72. NT—Rope V Hess, 6 NT St 
710, reversed on other grounds 23 
NE 128, 118 NT 668 

78. Iowa—Garrison Gram & Lum¬ 


ber Co V Farmers’ Mercantile Co, 
164 NW 791, 181 Iowa 568 

40 C J p 346 note 71 

74. Ill—Welch V Sherer, 93 HI 64 

40 C J p 346 noLO 73 

76. Iowa —^Bartlett v Mahlum, 66 
NW €14, 88 Iowa 329 

40 C J p 846 note 73 

76. Tex—Sunset Bnck & Tile Co Y 
Stratton. Civ App, 53 SW 70S. 

40 G J p 346 note 76 

77. Cal—^Hampton v Christensen, 
84 F 200, 148 Cal 729 

40 C J p 346 note 78 

78. Ga—Foythress v Hucks, 193 8 
E 476, 56 GaApp 657 

Owner's statutory right and duty to 
retain funds to meet claims see in¬ 
fra subdivision d (3) of this sec¬ 
tion 

79. Ill—^Hall V Harris, 242 Ill App 
816 

80 . N.C —^Home Building v Nash, 
167 S E 134, 200 N C 430 
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lEo&sy paid into court 
Where laborers and materialmen 
did not file notice under mechanics’ 
lien act, moneys paid into court bv 
owner filing hill of interpleader aft¬ 
er contiactor had been adjudicated a 
bankrupt did not constitute a trust 
fund for benefit of such claimants — 
Gibralter Mfg Co v De Mund, 31 
A 2d 336. 133 N JEq 223 

81. NC—^Huske Hardware House v 
Percival, 164 SE 334, 203 NC 6— 
Brown v Burlington Hotel Corpo¬ 
ration, 161 SE 735, 202 NC 82— 
Pearce-Toung-Angel Co v Stern¬ 
berg, 153 SE 629, 199 NO 21— 
Robinson Mfg Co v Blaylock, 135 
SE 136, 192 NC 407—Rose v 
Davis, 124 SE 576. 188 NC 365 
Tex —^Eldi idge v Poiner, Civ App , 
60 SW2d 888, error refused 
Va—Coleman v Pearman, 166 SE 
871, 159 Va 72 

Snle inapplicable to creditor of own¬ 
er 

The rule that a materialman ac- 
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fact an independent contractor and not merely the 
owner's agent®* Payments made when due are not 
in bad faith and do not entitle a materialman to a 
hen,®* and the fact that an owner knew that the 
principal contractor was indebted to the material- 
man at the time that the owner paid the contraccor 
will not charge the owner with bad faith or make 
the materialman’s hen valid as to the amount of the 
payment which was due the contractor when made, 
where the materialman had given no notice to the 
owner as to nonpayment for materials furnished®*^ 
In making such payments to the principal contrac¬ 
tor the owner has the right to rely on his state¬ 
ments as to the amount he owes materialmen ®5 
After beginning work or furnishing materials 
Under the terms of some statutes the lien of a 
claimant, other than the original contractor, is not 
defeated or impaired by a payment made by the 
owner to the contractor after claimant has com¬ 
menced to perform labor or to furnish materials ®® 

(2) Before Due under Contract 

In some jurisdictions, but not in others, payments to 


the contractor before they are due according to the terms 
of the contract are not valid as against lien claimants 
who give the owner the statutory notice of their claims 
before the time wnen such payments fall due. 

In a number of juiisdictions payments to the con¬ 
tractor before they are due according to the terms 
of the contract are not valid as against lien claim¬ 
ants who give the owner the statutory notice of 
their claims before the time when such payments 
fall due,®7 although they may be valid as against 
claimants who have not served notices before the 
payments w'ere due®® or who have unconditionally 
authorized the owner to make the payment in ques¬ 
tion ®® However, under the statutes of other juris¬ 
dictions and the construction placed thereon, pay¬ 
ments by the owner to the contractor before they 
fall due according to the terms of the contract are 
good against subcontractors and others, when they 
are made in good faith,®^ or, in other words, ad¬ 
vance payments will be upheld®! unless they are 
made in bad faith,®* collusively,®® or for the purpose 
of avoiding the provisions of the statute®^ or of de¬ 
feating the hens of subcontractors or other per- 


quires no lien on the owner’s proper¬ 
ty by notice to him after the owner 
has paid the contractors in full does 
not apply to a case where plaintiff is 
not a materialman furnishing things 
to the contractor, but is a creditor of 
the owner by virtue of a contract 
made with the owner’s agent—North 
Carolina Lumber Co v Spear Motor 
Co. 135 SE 115. 192 NC 377. 
Payment under prior oontraot 

Where owner paid contractor all 
money due him under contract, la¬ 
borer could not enforce his subse¬ 
quently recorded liens against owner, 
notwithstanding part of contract 
price was paid materialmen after 
liens were recorded under contract 
owner had entered before laborer re¬ 
corded his liens —^Wooten v Ford, 
16G SE 449, 46 Ga App 50 

82 Ga.—Robinson v Reese, 165 S E 
744, 175 Ga 674 

83 NY—J W Van Cott & Son v 
Gallon. 29S NYS 67. 163 M.sc 
914 

84. NY—jr W Van Cott & Son v 
Gallon. supra 

Burden not on owner to ascenain 
facts 

NY—J W Van Cott & Son v Gal¬ 
lon, supra 

85. NY—J W Van Cott & Son 
V Gallon, supia 

86. Utah —Cary-Lombard Lumber 

Co V Partridge, 37 P 672, 10 Utah 
322 

40 C J p 348 note 7 

87. Ariz—^Wylie v Douglas Lumber 
Co.. 8 P2d 266, 89 Ariz 511, 83 A. 


L R 918—^Watson v Murphey, 285 
P 1027. 36 Anz 377 
Kan—H B McCray Lumber Co v 
Terrr, 278 P 716, 128 Kan 629 
NJ—3Ieyer v Standard Accident 
Ins Co, 177 A 235. 114 N J Law 
483—J D Loizeauv Lumber Co v 
Steinberg, 131 A 131, 3 N J Misc 
735 

40 C J p 347 note 80 
As between xhemselves, owner may 
pay contiactor in full m advance.. 
Trusting to contiactoi’s honesty and 
ability to nav' mechanics and mate- 
iialmen—’'^'jlie v Douglas Lumber 
Co. S2 P2d 256, 39 Aiiz 511, 88 A 
LR 918 

88. Cal —Pacific Sash & Door Co v 
Elderton 140 P 247. 167 Cal 563 
10 CJ p 347 note 81 
BTo money due whon notice served 
Owner is not liable under notice, 
if he made payments to conti actor in 
advance of terms of cor tract, hut 
owed no money to contiactoi when 
notice was served —Passdic-Dergen 
Lumber Co v Peterson, 147 A 198, 
105 NJLaw 537 

C9. Ill—Biggs V Clapp, 74 Ill 335 
40 C J p 347 note 82 
90. NY—J W Van Cott & Son v 
Gallon. 298 N Y S 67. 163 Misc 914 
40 C J p 347 note 83-S4 

No pzesuznptiou of bad faith 
DC—Merrill v B R Acker Co, 142 
F2d 102. 79 US App DC 61 
Protection aguast advance payment 
Subcontractors ha\e ample oppor¬ 
tunity to protect themselves against 
advance payments by owner to gen¬ 
eral conti actor under statute enti¬ 
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tling subcontractors to require own¬ 
er to disclose terms of general con¬ 
tract and state of account between 
himself and general contractor and 
to secure liens by dhng them and 
giving notice to owner—Men ill v 
B R Acker Co. supra 

91. D C —Merrill v. B R Acker Co, 
supra 

40 C J p 347 note 85 
90. DC —James B Lambie Co v 
Bigelow, 34 App D C 49 
N T —Thomas P Reilly & Co , Inc v 
Scheer, 211 NYS 615 

93. D C —Riggs F Ins Co v 
Shedd, 16 App DC 150 

40 C J p 347 note 87. 
latent to defraud 

E\en if pioperty owner knows, 
when making ad\ance payment to 
contractor, that latter owes subcon- 
iractor, there is no cause of action 
against him under lien law, since it 
niubt be established in addition that 
he made payment to defiaud sub- 
contzactor—Thomas P Reilly & Co 
V Scheer, 211 NYS 615. 125 Misc 
832 

Payment of note 

Owner’s payment to contractor of 
note given in good faith as advance 
would not be fraudulent payment of 
fund to which subcontractoi's lien 
theretofore filed attached —George 
E Sealy Co v Ards Bldg Corpora¬ 
tion, 214 NYS 768, 216 App Div^ 
313, affirmed 155 NE 899, 844 NY 
665. 

94. NY—George B Sealy Co v 
Ards Bldg Corpoiation, supra. 

40 C J. p 347 note 88. 
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sons 

In some jurisdictions wherein the rule prevails 
that advance payments made in good faith are good 
as against lien claimants, advance payments may be 
upheld, even though made with knowledge on the 
part of the owner of the unpaid claim of a sub¬ 
contractor or materialman®® and without notice by 
the owner to subsequent lienors of such payments,®^ 
but the statutes of other jurisdictions provide that 
no payment made in advance of the time stipulated 
in the original contract shall be considered as made 
in good faith unless written notice of intention to 
make such payment shall be given to each person 
known to have furnished materials or rendered serv¬ 
ices a prescribed number of days before such pay¬ 
ment is made,®® although, even under such statutes, 
failure to give the prescribed notice to certain per¬ 
sons IS not evidence of bad faith where such per¬ 
sons have already been paid in full®® or their names 
and relation to the work are not known to the own- 
er.l 

.Particular payments may not be premature under 
the terms of the contract and the circumstances of 
the case ® Unless, under the provisions of the con¬ 
tract, the certificate of the architect is the only 


mode provided for determining when a payment 
shall become due,® the fact that a payment is made 
before the certificate is given does not necessarily 
show that It IS premature,^ nor does the fact tliat 
the certificate is given conclusively show that the 
payment is not premature;® a provision in the con¬ 
tract for a ccitificate of the architect is for the pro¬ 
tection of the owner alone,® and his failure to fol¬ 
low the conti act pro\ ision is merely a circumstance 
to be taken into consideiation, along with other 
facts and circumstances of the case, in determining 
the question of his good faith ^ 

(3) Before Expiration of Period for Giving 
Notice or Filing Qaim 

Under some statutes payments made before expira¬ 
tion of the statutory time for giving notice or filing claim 
are at the owner's risk, but this is not true under otner 
statutes 

Under some,® but not other,® statutes payments 
made by the owner before the expiration of the 
time allowed a subconti actor or materialman in 
which to give his notice or file his claim are at the 
owner’s risk and cannot reduce or defeat the hen 
unless such payments are distributed among the 
subcontractors, laborers, and materialmen,i® or un¬ 
less no notice is given by the hen claimant in ques- 


96. DC—James B Lambie Co v 
Bigelow, 84 AppDC 49 

96. NY —^Wagner v Butler, 140 N 
TS 50, 165 AppDiv 425 

40 C J p 347 note 90. 

97. NT—Tommasi v Archibald, 

100 NTS 367, 114 App Div 838 

98l Conn —City Lumber Co of 

Bridgeport v Borsuk, 41 A 2d 775, 
131 Conn 640, 168 ALR 677 
40 C J p 347 note 92 
Book credits 

Mechanic's lien of subcontractor 
could not be prejudiced through book 
credits by owner reducing indebted¬ 
ness owed him by contractors—J L 
Purcell, Inc, v Libbey, 149 A 225. 
Ill Conn 182, 68 ALR 1268 
JlgodificatLOn of coniract 
Where building contract was modi¬ 
fied so as to permit owner to buy 
and pay for oil burner originally in¬ 
cluded in contract, payment therefor 
before receiving notice of lien, even 
though after lienors had commenced 
to furnish materials and lender serv¬ 
ices, related back to date of modifi¬ 
cation of contract and owner was en¬ 
titled to credit for such payment as 
against claim of materialman who 
had not commenced to furnish mate¬ 
rials when contract was modified, in 
absence of estoppel or actual bad 
faith—City Lumber Co of Bridge¬ 
port V Borsuk, 41 A 2d 775, 131 
Conn 640, 158 ALR 677. 


99 Conn—^Hubbell, Hall & Randall 
Co V Pentecost, 93 A 672, 89 
Conn 262 

40 C J p 347 note 93 
1. Conn—^Hubbell, Hall & Randall 
Co V Pentecost, supra. 

40 C J p 347 note 94 

3. La—^Dreyfus v American Bond¬ 
ing Co. 67 So 342. 186 La 491. 

40 C J p 318 note 95 

3. NJ—Someis Lumber Co v 
Kaufman, 133 A 200, 102 N J Law 
601—Hasson v Bruzel, 144 A 319, 
104 NJEq 95 

40 C J p 348 note 96 
progress payments 
NJ—Joseph Lands & Son v Wells- 
GO Realty, 34 A 3d 418, 181 NJ 
Law 191 

Not open to waiver 

Production of architect's certifi¬ 
cate, required by building contract 
and contractor's bond before pay¬ 
ments to contractor by owner, can¬ 
not be waived as against stop no¬ 
tice materialman's lien claimant — 
Meyer v Standard Accident Ins Co, 
177 A 255. 114 N J Law 4S3 

4. N J —Corpus Juris cited in Pas- 
saic-Bergen Lumber Co v Peter¬ 
son, 147 A 198, 105 N J Law 637 

40 C J p 848 note 97. 

5. Cal —Marshall v Vallejo Com¬ 
mercial Bank, 126 P 146, 163 Cal 
469 


NJ —CorpiLB JTiins dted m Passaic- 
Bergen Lumber Co v Peterson, 
147 A 198, 106 NJLaw 537 

6. Cal —^Marshall v. Vallejo Com¬ 
mercial Bank, 126 P 146, 168 Cal 
469 

DC—James B Lambie Co v Bige¬ 
low, 84 AppDC 49 

7. D C.—James B Lambie Co v. 
Bigelow, supra 

8. Oki —^National Gas Co v Ada 
Iron & Metal Co, 93 P 2d 529, 185 
Okl 416—Titus V Electric Supply 
Co, 45 P2d 515, 172 Okl 408 

40 CJ p 318 note 2 
Fnrposi of statute 

The purpose of the mechanics' lien 
statute providing that the risk of 
dll payments made to the original 
contractor hna'l be on the owner 
until the expiration of a specified 
number of days, during which time 
the statement for the lien may be 
filed, 18 to protect the diligent sub- 
(ontractot if he acts within a speci- 
hed and limited time.—^Disbrow & Co. 
V Peterson, 287 NW 220, 186 Neb. 
719. 

9l Ohio—Courtat ▼ Ehrhardt, 11 
Ohio Dec 628, 28 Cine L Bui 138 
WVa.—McKmght v- Washington, 8 
W.Va 666. 

la Okl —Consolidated Cut Stone 
Co V Seidenbach, 75 P 2d 442, 181 
Okl 678 

40 C J P 348 note 4. 
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tionii or by any hen claimanti^ within the statu¬ 
tory period 

(4) After Notice or Knowledge of Claim 
An owner’s payment of the principal contractor after 
notice or knowledge of the claims of subcontractors, 
laborers, and materialmen will not affect or defeat the 
liens of the latter. 

The rights of a subcontractor, materialman, or 
workman cannot be defeated or impaired by reason 
of any payment made to the contractor by the own¬ 
er after the statutory notice of the claim has been 
filed or served on the owner,i3 or, except in at least 
one jurisdiction,!^ after the owner has actual 
knowledge or notice of such claim^s or of facts 
sufficient to put him on inquiry as to its existence 
and this is true although the payment is made in 
accordance with the terms of the contract Some¬ 
times the facts are not sufficient to bring the partic¬ 
ular case within the rule,!® and in any event the 
payment cannot operate to give claimant rights 
which otherwise he would not have had !® 

c. Collusive 01 Fraudulent Payments 

Tha owner’s fraudulent or collusive payment to the 
principal contractor will not affect or defeat the lien of 
a subcontractor, laborer, or materialman. 

A collusive payment by the owner to the contrac¬ 
tor for the purpose of avoiding the provisions of the 
lien law will not be allowed to defeat or impair the 
hen of a subcontractor, laborer, or materialman,®^ 
regardless of whether such payment is made in ad¬ 
vance of the time when due under the contract, as 
discussed supra subdivision b (2) of this section, 
or IS made after such time ®! It has been held that 
the fact that a payment was made to a creditor of a 


contractor on the false representation of such credi¬ 
tor that he had assumed all the contractor's debts 
does not make the payment fraudulent as against 
the subcontractors, and that the owner is not obliged 
to protect them until they give him the statutory 
notice ®® 

d. Statutory Duties of Owner 

(1) In general 

(2) Requiring statement or release 

(3) Retaining funds to meet claim 

(1) In General 

Under some statutes the owner Is under a duty to 
see that payments made by him to the contractor are 
appropriated to the Just claims of laborers and material- 
men. 

Under a few statutes, and the construction placed 
thereon, it is the duty of the owner to see that pay¬ 
ments made by him to the contractor are, to the ex¬ 
tent of the contract price, appropriated to the pay¬ 
ment of valid and just claims of laborers and ma¬ 
terialmen,3® and he is or is not relieved of liability 
to the extent of such payments to the contractor ac¬ 
cordingly as they are or are not appropriated to the 
payment of valid claims of laborers and material- 
men,®-* his liability for the claims of laborers and 
materialmen, in any event, not to exceed the con¬ 
tract price, as discussed supra § 174. 

(2) Requiring Statement or Release 

Under some statutes payments made by an owner to 
a contractor cannot defeat or otherwise affect the lien 
claims of subcontractors, laborers, or materialmen where 
such payments have been made without first obtaining a 
statement or release of claims. 


11. ND—^Bottineau First Nat 
Bank v Warner, 114 NW 1085, 
17 ND 76. 17 Ann Gas 218 
Bl absence of flung of notice with¬ 
in the statutory period the owner 
may thereafter pay the principal con¬ 
tractor in safety—^Dlsbrow & Co v 
Peterson. 287 NW. 220. 136 Neb 
719. 

Ifi. Mich.—Hamtramck Lumber & 
Supply Co V United Home Build¬ 
ers. 192 NW. 675, 222 Mich 265 

13. Mich—Frank Japes Co v Pa- 
gel, 225 NW. 621, 246 Mich 700 
NC—^Beeson Hardware Co v Burt- 
ner, 165 SE 733, 199 NC 743 
Tex—^Bradley v Oldham, CivApp, 
184 S W 2d 422, error refused 
40 C J p 348 note 10 

14t. Conn—^Kelly v. Allmg, 80 A 
782, 84 Conn 487 
40 C J p 849 note 11 

15 . NY —^Kelly v Bloommgdale. 34 
NE. 919. 139 NY 343. 

40 C.J. p 849 note 12 


Transferee of note 
Homesteader knowing note for 
contract price was transferred by 
contractor to materialman claiming 
lien wajB required to pay transferee, 
provided no labor was performed 
in meantime by one entitled to stat¬ 
utory lien—Modern Plumbing Co v 
Armstrong Bros, TezComApp, 36 
SW2d 1011 

16. Iowa—Mason City Bnck & Tile 
Co v. Lamson. 180 NW 814, 190 
Iowa 365. 

40 C.J p 349 note IS 

17. Cal —^Diamond Match Co v Sil- 
berstein, 131 P 874, 165 Cal 282 

40 CJ p 349 note 14 

la NJ—Taylor v, Wahl. 60 A. 63. 

72 N JLaw 10 
40 CJ p 349 note 15 

19. NJ—TutUe V Cadwell, 105 A 
11, 92 N J Law 26 
40 CJ p 849 note 16. 

90. NY—McCorkle v Herrman, 22 
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, NB 948, 117 NY 297—Cheney v 
Troy HospitELl Assoc. 65 NY. 282 

8L NY—^Ilofgesang ▼. Meyer, 2 
AbbNCas 111 

22. Tex —^Burt v Parker County, 
14 SW. 336, 77 Tex 338. 

23l Ga—^Holmes v Venable. 109 S 
E 175, 27 GaApp 481. 

40 CJ p 350 note 23 
Purpose of some provisions is to 
give furnisher of labor and materials 
claim on owner, to compel owner at 
his peril to withhold final payment 
from contractor until owner has re¬ 
ceived assurance tha* contractor has 
paid all material and labor cleums 
which are or which may be perfected 
into liens —Cutler-Hammer, Inc, v 
Wayne. CCA Ga., 101 F 2d 823, cer¬ 
tiorari denied Wayne v. Cutler-Ham¬ 
mer, Inc, 59 set. lOSL 807 US 685, 
83 LBd 1617 

24. Ga —Green v Famr Lumber 
Go, 46 SE 62. 119 Ga. 80. 

40 C.J p 350 note 24. 
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Under some statutes it is the duty of the owner 
before making any payment to the contractor to re¬ 
quire of him a verified statement of the names of 
persons furnishing labor or material and the 
amounts due or to become due to each,25 and pay¬ 
ments made without such statement or on an insuffi¬ 
cient statement are not rightfully made and cannot 
defeat or reduce the claim of a subcontractor, etc, 
for a lien,26 even though he does not serve statu¬ 
tory notice on the owner until after the payment,27 
or even though, according to some,28 but not oth¬ 
er,29 authorities he wholly fails to serve on the 
owmer a notice or detailed statement of his claim 
as provided for by statute Under other statutes it 
has also been held that the risk of payment rests on 
an owner until expiration of the statutory period 
within which liens may be filed where he pays the 
principal contractor without obtaining the statutory 
statement from him®® 

The owner is protected, on the other hand, if he 
uses reasonable precautions in following the statu¬ 
tory provisions he has a right to rely and act 
on a sworn statement in the form required by stat- 
ute,82 even though it is false,®3 where he has no 
knowledge of its falsity®^ and claimant has not 
served him with the notice provided for by stat¬ 
ute 95 Under some circumstances,®® as where noth¬ 
ing IS due him at the time,®7 a claimant may not be 
injured by the making of a payment by the owner 
to the contractor without requiring the latter to 


furnish the statutory statement. Where mechanics’ 
liens have been duly waived by a subcontractor or 
the like, the owner is not required to obtain the 
statutory statement before paying over money to 
the general contractor ®8 

Under some of the statutes imposing on an own¬ 
er the duty to see that payments made by him to the 
contractor are by the latter applied to payment of 
laborers and materialmen, as discussed supra sub¬ 
division d (1) of this section, it is further provided 
that an owner may, on paying the contractor, pro¬ 
tect himself from liens for work done and material 
furnished on the employment of the contractor, by 
procuring from the contractor a sworn statement 
that the agreed price or reasonable value of such 
work or material has been paid,®® and, if the owner 
produces such sworn statement of the contractor, 
a materialman is not thereafter entitled to foreclose 
his asserted hen Such a statute, however, con¬ 
templates only one affidavit of the contractor,^! 
namely, one made on the final completion of the 
work,42 and an owner paying the contractor in in¬ 
stallments before the completion of the work cannot 
protect himself from hens by taking separate affi¬ 
davits that all work done and materials furnished 
up to that time have been paid for 4® 

Obtaining release of hens Where the statute 
requires the owner to procure from the contractor 
a verified release of hens before making payments 
to him, payments made without such release are not 


26. Ill —Ceco Steel Products Cor¬ 
poration V Couri, 35 N E 2d 810, 
311 111 App 297—Gottschalk Const 
Co V Carlson, 253 Ill App 620 
40 CJ p 350 note 33 

26. Ill—Liiese V Hentze, 168 NE 
428, 326 Ill 633—Gottschalk Const 
Co V Carlson 253 Ill App 520 
Mich—^Frank Japes Co v Pagel, 236 
NW 521, 246 Mich 700 
Ohio —Chapel State Theatre Co v 
Hooper, 175 NE 450, 123 Ohio St 
322, affirmed 52 SCt. 137, 284 US 
588, 76 LEd 608 
40 CJ p 360 note 84 

Payment at peril 

(1) Owner pays contractor, with¬ 
out requiring statement concerning 
materialmen's bills, at his peril — 
Liese V Hentze, 168 NE 428, 326 
111 633 

(2) Owner not requiring certificate 
of unpaid claims before paying con¬ 
tractor beais nsk of distribution of 
payment ratably among subcontrac¬ 
tors, materialmen, and laborers — 
Chapel State Theatre Co v Hooper, 
176 NB 450, 123 Ohio St 822, af¬ 
firmed 52 set. 137, 284 US 688, 
76 LEd 508 
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Befusal to pay 

Owner is justified In withholding 
payment from contractor on latter’s 
failuze to furnish sworn statement 
of subcontractors’ claims on demand 
—Gottschalk Const Co v Carlson, 
253 Ill App 520 
Statement held insufficient 
Ill—Ceco Steel Products Corporation 
V Couri. 35 NE2d 810, 311 Ill 
App 297. 

27. Ill—^Larsen v Basikowski 206 
Ill App 1 

88. Mich—Blitz y Fields, 74 NW 
186, 116 Mich 675—Smalley v 
Ashland Brown-Stone Co, 72 NW 
29, 114 Mich 104 

89. Ill—Biennan v McEyoy, 196 
Ill App 336 

40 CJ p 361 note 87 

30. Ohio—^Howk y Krotser, 42 N 
E 2d 640, 140 Ohio St 100 

31. Ill —Berkshire Warehouse Co y 
Hilger, 109 NE 287, 268 Ill 463 

38. Ill —^Berkshire Warehouse Co y 
Hilger, supra ' 

33. Ill —^Knickerbocker Ice Co y 
Halsey Bros Co, 104 NE 666, 
262 Ill 241 
40 C J p 851 note 40 
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34. Ill —Knickerbocker Ice Co v 
Halsey Bros Co, supra 

40 C J p 351 note 41 

35. Ill —^Knickerbocker loe Co v 
Halsey Bros Co, supra 

36. Ill —Berkshire Warehouse Co v 
Hilger, 109 NE 287, 268 Ill 463 

37. Ill —Berkshire Warehouse Co v 
Hilger, supra 

38. Ohio —^Kocher y Ricketts, App, 
49 NE2d 85 

39. Ga—Massachusetts Bonding & 
Insurance Co v Realty Trust Co, 
83 SE 210, 142 Ga 499—Prince v 
Neal-Millard Co, 53 SE 761, 124 
Ga 884 

40. Ga —Chambers Lumber Co v 
Gilmer, 6 S E 2d 84, 60 Ga App 
832 

41. Ga —Massachusetts Bonding & 
Insurance Co y Realty Trust Co, 
83 S E 210. 142 Ga 499 

48. Ga —^Massachusetts Bonding & 
Insurance Co v. Realty Trust Co, 
supra 

40 C J p 350 note 28 

43. Ga —^Massachusetts Bonding & 
Insurance Co v Realty Trust Co, 

I supra 



57 C J S 


MECHANICS* LIENS 


% 251 

effective as against subcontractors and others 
(3) Retaining Funds to Meet Qaim 

Under some statutes the owner has the right and 
duty to retain funds to meet claims of subcontractors 

Under some statutes the owner has the right, in 
self-protection, to retain enough of the original 
contract price to cover the hens of subcontractors 
Under other statutes a payment of any money by the 
owner to the contractor before all laborers, me¬ 
chanics, and materialmen have been paid for work 
done or materials furnished does not relieve him 
from liability to such per sons,^ 6 and hen claimants 
have a right to assume that the owner will withhold 
from the general contractor sufficient funds to meet 
their claims for whatever period may be designated 
by statute It has also been held under some pro¬ 
visions that, where a materialman gives notice of 
his claim to the owmer, sums due or to become due 
the principal contractor are regarded as a trust 
fund for the payment of such claim, and that in 
such case the owner is under a duty to retain a 
suffiaent sum to meet the claim 

Under some statutes it is the duty of the owner to 
withhold a certain per cent of the contract price 
for a designated period to meet claims of subcon¬ 
tractors and the like,^9 but such provisions do not 
protect hen claimants who do not come within the 
classes of persons enumerated by the statute as 
those for whose protection the per cent is to be re- 
tained.50 While there is some authority to the 


contrarj^Sl it is generally held that a provision in a 
contract giving an owmer the right to retain a por¬ 
tion of the contract price until a certain time is for 
the benefit of the o^vner and may be waived by him 
and pajnnent made in advance of that time without 
incurring any liability to subcontractors and oth¬ 
ers Under statutes providing that all pajments 
made by the owner to the principal contractor with¬ 
in a prescribed period shall be at the owner’s risk, 
and that no owmer shall be liable to such contractor 
until expiration of such period, it has been held that 
the contract price constitutes a fund for paj-ment of 
subcontractors and materialmen which it is the 
owner’s duty to see is properly distributed 53 

§ 252. Payment to Subcontractors, Laborers, 
or Materialmen as Affecting Lien of 
Other Persons 

Payments made to discharge the liens of subcon- 
tractors, laborers, or materialmen may be effective to re¬ 
duce or defeat the claims of the principal contractor. 

PajTnents made by the owner to discharge valid 
hens of subcontractors, laborers, or materialmen are 
effective to reduce or defeat the claim of the princi¬ 
pal contractor The rule has been held to be ap¬ 
plicable where the hen discharged has been earned 
to final judgment,55 or, provided it is valid,56 where 
claimant has taken the necessary steps to perfect 
the lien57 or has commenced an action to enforce 
it,58 even though final judgment has not been ren¬ 
dered 59 WTien the hen has been pressed to judg- 


44. NJ—^Bruce v Pearsall, 84 A 
982, 59 X J Law 62 

40 C J p u51 note 58 

45. Ill—^Kiefer v Reis, 162 NE 
157, 331 in 38 

Utah—Sierra Nevada Lumber Co v 
WTiitmoie, 66 P 779, 34 Utah 130 
Bight to withhold payment in ab¬ 
sence of statutoiy piovision see 
supra subdivision a of this sec¬ 
tion 

Protection of owner 
The statute pioviding that owner 
may withhold from his contractor as 
much of the contract price as may 
be necessary to meet demands foi 
labor or materials foi which contrac¬ 
tor 18 liable to thud persons, is xor 
the protection of owners against de¬ 
faulting contractors, and the pro¬ 
visions of the contiact for pa^nnents 
to be made to the contractor will be 
consirued in accordance with the 
rights of the ownei as provided for 
by the statute—Ehist Church of 
Christ, Scientist, v Lawrence, 297 
NW 99, 210 Minn 37 
48. Ark—B.irton v Grand Lodge I 
O O P, 70 SW 305, 71 Ark 35 
Burden on. owner 

Under mechanics’ lien law, burden 


IS on owner to ascertain that laboi- 
ers* liens have been discharged 
through pavment by contractor oi 
else Tvithhold from contractor suffi¬ 
cient funds to pay lattozeis amount 
due them —Florida Fruit Co v 
Shakelfoid. 198 So 841, 14'5 Fla 216 
'ffilBchonlos” and '^artisans” 
Caxpenters, pa.atais, and floor fin¬ 
ishers are "mechanics” or "artisans” 
within statute i squiring ownei to 
withhold fund for “mechanics" or 
artisans"—^Miller v Harmon, Tex 
Civ App , 46 S W 2d 342 

47. Ariz—Leeson v Bartol, 99 P 2d 
483, 65 Anz 160 

48. NO —Thomas H Briggs & Sons 
V Allen. 173 SE 838, 207 NC 
10 

49. Tex—Rotsky v Kelsay Lumber 
Co. Com App. 228 SW 658 

40 C J p 331 notes 48-52 

5Qu Tex —^Huffman v McDonald, 
Civ App, 2 Hi STV 146—^Rotsky v 
Kelsay Lumber Co , Com App , 228 
SW 558. 

51. Iowa—^Memtt v Hopkins, 65 N 
W lOlo. 96 Iowa 652 
10 C J P 351 no^e 4 
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52. Va—Schrieber v Norfolk Citi¬ 
zens’ Bank, 38 S E 154, 99 Va 257 

40 C J p 351 note 67 

53. ICan —Clough ▼ McDonald, 18 
Kan 114 

Okl—Eason Oil Co v M A Swatek 
& Co, 36 P3d 504, 169 Okl 170— 
Newman v Kirk, 23 P 2d 1C3, 164 
Okl 147—Treece v Carpenter, 222 
P 230, 92 Okl 21—Hoggson Eros 
v^ Dickason-Goodman Lumber Co 
196 P 686, 81 Okl 31 

54. Cal —Clancy v Plover, 40 P 
394, 107 Cal 272 

40 C J p 352 note 59 

55. RI—Bagaglio v Paolino, 85 A 
1048, 35 RI 171, 44 LRA,NS, 
80, rehearing denied 85 A 1135 

58. Cal—^Wilson v Nugent, 67 P 
1008, 125 Cal 280 

40 C J p 352 note 61 

57. N J —Kirtland v Moore, 2 A 
369, 40 N J Eq 106 

58. Wash —Simpson v Sisters of 
Chanty. 182 P 937, 108 Wash 82 

58. Wash —Simpson y Sisters of 
Chanty, supra 

40 CJ p 362 note 64. 
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merit, the owner may set off against the contractor 
the amount of the judgment,^o including not only 
the amount of the claim for labor or materials, but 
also interest,®! costs,and attorney’s fees ®3 How¬ 
ever, where the filing of a hen by a subcontractor 
was due to the owner’s refusal to pay an order on 
him given by the contractor to the subcontractor for 
the amount of his claim, the owner being at the time 
of such refusal indebted to the contractor in an 
amount exceeding the amount of the order, the own¬ 
er can offset against the contractor only the amount 
of the hen claim proper and not the costs and ex¬ 
penses incident to the lien ®® 

While it has been held that payments made by the 
owner to subcontractors without the contractor’s 
knowledge or assent and before the subcontractors 
have taken the necessary steps to perfect their hens 
and impose a direct liability on the owner are not 
available to defeat or reduce the claim of the con¬ 
tractor,®® it has also been held that, where the con¬ 
tractor has defaulted in the performance of his con¬ 
tract, the owner is justified in paying and charging 
to the contractor such claims as might be the sub¬ 
ject of hens -without waiting for them to be perfect¬ 
ed and established,®® although even in such case the 
owner is not justified in paying and charging to the 
contractor whatever amounts are claimed by per¬ 
sons who have furnished labor or materials, but 
only the amounts to which they are properly and 
legally entitled ®^ 

Where the statute requires that the contractor 
should signify his assent or dissent to the owner 


within a certain time after being notified of the 
claim of his journe>Tnan or other person on the 
owner for work performed, a payment made to a 
claimant after the lapse of the time specified, and 
before the contractor has notified his dissent to the 
owner, will be binding as between the two latter ®8 
A general contractor is not a mere volunteer m 
paying a materialman before the latter has prose¬ 
cuted his lien to judgment,®® and the general con¬ 
tractor may be entitled to set off, as against a sub¬ 
contractor’s assignee, the amount he has thereto¬ 
fore paid the original subcontractor for materials 
furnished by the latter The mere assumption by 
one other than the owner of the obligation to pay 
a materialman does not of itself extinguish his stat¬ 
utory lien 

§ 253. - Liens of Other Subcontractors, 

Laborers, or Materialmen 

Payment! made to lubcontractors, laborers and mate¬ 
rialmen who were entitled to file liens may be allowed in 
reduction of the amount allowable for liens of other 
such persons, but the fact that a subcontractor has been 
paid in full will not necessarily preclude one who has 
furnished labor or material to him from enforcing a lien 

Pajrments made to subcontractors, materialmen, 
or laborers who were entitled to file hens and would 
have filed them but for such payment should be 
allowed to the owner in reduction of the amount 
available for the hens of other subcontractors, ma¬ 
terialmen, or laborers,'^2 at least under some circum¬ 
stances ,'*'® but the rule is otherwise where the pay¬ 
ment was made in advance of the time when due*^^ 


60. Cal—-TVliittier V Wilbui, 48 Cal 
175 

61. Mmn — Westlund - Westerberg 
Lumber Co v Lindsay, 168 NW 
96, 140 Minn 618 

62. Mmn — Westlund - Westerberg 
Lumber Co v Lindsay, supra 

40 C J p 352 note 68 

63. Cal —Clancy v Plover, 40 P 
394, 107 Cal 273—Covell v Wash¬ 
burn. 27 P 859, 91 Cal 560 

64 Cal—^Adams v Burbank, 87 P 
640. 103 Cal 646 

65. Wis—Walker v Newton, 10 N 
W 436, 63 Wis 836 

66. RI—^Bagaglio v Paolmo, 85 A 
1048, 36 RI 171, 44 LRA.NJS. 
80, rehearing denied 85 A 1136 

67. Rl—Bagaglio v Paolmo. su¬ 
pra. 

68 La—^Baxter v Sisters of Chan¬ 
ty. 15 La Ann 686. 

69. NY —^Empire Heating Corpora¬ 
tion Vi James Stewart & Co. 252 
NTS 136, 140 Misc 303 

70. NY —^Empire Heating Corpora¬ 
tion V James Stewart & Co, supra 


Failure to file notice of asBignment 
General contractor was held enti¬ 
tled to set off. as against subcontrac- 
toi*s assignee, amount paid by con¬ 
tractor for materials furnished orig¬ 
inal subcontractor, where conti actor 
established validity of materialman's 
claim and subcontractor's assignee 
failed to file notice of assignment.— 
Empire Heating Corporation v 
James Stewart & Co, supra 

Contraolnal anthoxiiation 
Contract authorizing general con¬ 
tractor to withhold from subcon¬ 
tractor sum sufficient to pay costs, 
expense, attorney's fees, "loss or 
damage” resulting from filing of lien 
was held to authorize contractor's 
payment of claim for materials — 
Empixe Heating Corpoxation v 
James Stewart & Co, supra 

71. Fla—^Lovingood v Butler Const 
Co, 131 So 126, 100 Fla 1252. 74 
ALR 513 

72. Cal —^Hampton v Christensen, 
84 P 200, 148 Cal 729 

40 C J p 352 note 78 
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73. Okl —^Treece v Carpenter, 222 
P 230, 92 Okl 21 

40 C J p 352 note 79 

Payment wlthm period, for flling 
In suit agamst building owner to 
enforce a subcontractor's lien, wheie 
costs exceed contract price, owner is 
entitled to credit for payments to 
subcontractors to extent of pro rata 
amounts to which other subcontrac¬ 
tors would have been entitled if their 
liens had been filed, but such pro 
rata reduction is available to owner 
only when payment has been made 
within specified number of days 
within which subcontractors were 
entitled to but did not file liens or 
where liens were timely filed—BYy 
v Long Bell Lumber Co, 167 P 2d 
654, 196 Okl 670—J B Elem Iron & 
Foundry Co v Mays & Co. 184 P. 
577. 76 Okl 177 

74. Cal—^Marshall v. Vallejo Com¬ 
mercial Bank, 126 P 146, 163 Cal. 
469 

Utah —Smoot v Checketts, 125 P 
412 41 Utah 211, AnnCaal915C 

1113 
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or with notice or knowledge on the part of the own¬ 
er of the claims of other persons “^5 Except in a 
few jurisdictions'^® the fact that a subcontractor 
has been paid m full does not prevent a person who 
has furnished labor or material to him from en¬ 
forcing a hen,^7 at least where there is still some¬ 
thing due from the o\vner to the principal contrac¬ 
tor 78 Some statutes relating to stop notices, dis¬ 
cussed supra § 114, do not render a contractor who 
has made advance pa}ments to a subcontractor lia¬ 
ble to persons who are employees or materialmen 
of the subcontractor and who have served stop no¬ 
tices 79 


§ 254. Tender 

A proper tender of the amount due will extinguish 
a mechanic's lien. 

A mechanic’s lien may be destroyed and extin¬ 
guished by a proper and sufficient tender of the 
amount due®® made before the filing of the lien®i 
or the commencement of an action to foreclose it,®® 
but not by a tender of less than the amount 
claimed,®® a tender before the work has been fin¬ 
ished, and when nothing is due the lien claimant,®*^ 
or, it has been held, by a tender which is refused by 
reason of a mistake of law.®® 


Vn. STIPULATIONS FOR PAYMENT OF CLAIMS AND INDEMNITY AGAINST LIENS 


§ 255. Contracts and Stipulations in General 

Contract provisions for the retention by or for the 
owner of all or a part of the co.itract price until claims 
for work or materials have been paid, or liens therefor 
discharged, are for the benefit of the owner and the 
surety and not of laborers or materialmen. 

Contract provisions imposing on the contractor 
the duty of protecting the owner against mechanics* 
hens inure to the benefit of the owner®® and make a 
compliance therewith by the contractor a condition 
precedent to recovery by him in a suit to foreclose 


a hen,®*? but they do not impair the rights of third 
persons furnishing materials to the contractor,®® 
and according to some,®® although not other,®® au¬ 
thorities they do not increase the rights of such 
persons 

Likewise, contract provisions for the retention 
b}', or on behalf of, the owner, of the contract price, 
or a part thereof, until claims for work and ma¬ 
terials have been paid or liens therefor have been 
discharged, are construed to be for the benefit of 


75 Iowa—^Wheeler Lumber, Budge 
& Supply Co V White, 145 NW 
917, 164 Iowa 495 
40 C J p 353 note 82 

76. NT—French v Bauer, 32 NE 
77, 134 NT 548, 20 LRA 560 

40 C J p 353 note S3 

77. Tex—W L MacAtee & Sons v 
House, 153 SWJd 460, 137 Tex 
259 

40 G J P 353 note 84 

78. Conn—^Barlow Bros Co v Gaff¬ 
ney, 65 A 582, 76 Conn 107 

40 C P 353 note 86 

79. NJ—Mills v Hegeman-Harris 
Co. 125 A. 127, 94 NJEq 802— 
Morris County Golf Club Vi. Hege- 
man-Hams Co, Inc, Ch, 121 A 
628 

80. Idaho —Boise Lumber Co v 
Boise City Independent School 
Dist, 214 P 143, 36 Idaho 778 

S D —^Pittsburg Plate Glass Co v. 
Leary, 126 NW 271, 25 S D 256, 
81 LRA,NS, 746, AnnCasl912B 
928 

Refusal at peril 

Mechanic’s lien plaintiff, refusing 
to accept sum tendered into court by 
one purchasing realty after foreclo¬ 
sure proceeding began, does so at hzs 
peril —^E. J Struntz Planing Mill 
Co V Paget, 263 P 389, 123 Or 651 
Tender of conveyance 

Contractor refusing conveyance of 
land under contract as part payment 


for construction was held not enti¬ 
tled to lien for amount of convey¬ 
ance—Colonial Brick Co v Zimmer¬ 
man, 239 NW 301, 255 Mich 655 

81. Idaho —Boise Lumber Co v 
Boise City Independent School 
Dist, 214 P 143, 36 Id.iho 778 
88. NT —Schwab v Loubat, 1 N 
T Month L Bui 45 

83. NT—^Dowdney v McCoHom, 6 
Daly 240 

84. Mass —Patch v Collins, 33 N E 
567, 158 Mass 468 

85. Mich —Rubenstein v People's 
Lumber Co, 204 N W 723, 231 
Mich 674 

40 C J p 311 note 8 

86. Ariz —Tucson Nat Bank v. Go¬ 
mez, 234 P 560. 27 Ariz 510 

Mo—Hiller v Daman, 166 SW 869, 
183 MoApp 315 

Contract stipulation against hens as 
affecting right to lien of 
Contractor see supia 5 92 
Subcontractors, laborers, or mar 
terialmen see supra, § 109 
Aoceptaaoe of bond os waiver of re- 
gulrement 

Owner's acceptance of contractor's 
bond conditioned on faithful per¬ 
formance of agreements held waiver 
of contract specification requiring 
bond securing payment of labor and 
materials —^Bates E3^panded Steel 
Truss Co V Sisters of Mercy of 
JLanusville. 243 NW 456, 208 Wis 
457. 


Interest on unpaid liens 
Contractor not paying mechanics’ 
liens, as required by contract, before 
payment of pzice, held properly 
charged with interest thereon, owner 
not being obliged to pay such inter¬ 
est from balance of price in his 
hands in order to save contractor ex¬ 
penses of lien foreclosure suits — 
Bowman v Maryland Casualty Co, 
263 P 826, >88 CalApp 481 

87. Iowa —^Maryland Casualty Co 

V Des Moines City E\ angelization 
Union, 167 NW 695, 184 Iowa 246 

40 C J p 365 note 45 

88. Cal—Whittier v Wilbur, 48 Cal 
175 

89. Wash—Stetson & Post Mill Co 

V McDonald, 82 P. 108, 6 Wash 
496 

40 CJ p 365 note 48 
OuaraiLty of payment of blUs for 
matexsol 

Lumber company, guaranteeing 
payment of materials In considera¬ 
tion of assignment of amount paid 
by owner to contractor, was held nut 
to assume contractor's liability to 
materialmen and not estopped to de¬ 
ny liabihty to materialmen noL 
knowing ot gruaranty—^Hardin Lum¬ 
ber Co V Shepherd, TexCivApp, 40 
SW2d 215, error dismissed 

90l Ill —Whitcomb v. Seney. 199 Ill 
App 526 

40 CJ p 365 note 49. 
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the owner^i and the surety,rather than of labor¬ 
ers, materialmen, or subcontractors,and not to 
confer on the latter any rights in the fund re¬ 
tained,®* although laborers and materialmen have 
been held entitled to rely on a clause of the contract 
providing for the retention by the owner of a cer¬ 
tain portion of the money due the contractor for a 
stipulated period after completion of the work®® 
Such provisions, and similar statutory provisions, 
do not apply to payments made in completing the 
work after the contractor's default ®® 

An agreement by a contractor to give his bond to 
protect the owner against mechanics’ liens is, in or¬ 
der to avoid circuity of action, regarded as tanta¬ 
mount to an agreement not to assert a mechanic’s 
lien,®^ but his agreement to give a surety bond 
against mechanics’ liens, up to a stated proportion 
of the amount of the contract, is not so construed ®8 
Where there are claims against a contractor for 
materials and labor, his failure to furnish the bond 
required of him by the contract excuses payment 
of installments due for work completed until such 


bond IS furnished ®® Where a materialman, in reli¬ 
ance on the promise of one financing the contractor 
to accept the contractor’s order to pay the material¬ 
man’s claim, refrained from taking steps to insure 
the payment of the debt under the contractor’s 
bond, the promisor is estopped to deny liability.^ 
Where a mortgagor assigns future rents to satisfy 
a materialman’s lien on the mortgaged premises, the 
materialman’s claim is required to be satisfied from 
such assignment ® 

A statute governing an owner’s personal liability 
to subcontractors has been held not exclusive, and 
the owner may guarantee a subcontractor's account 
by agreement ® In the absence of a statute fixing a 
personal liability on a building owner for materials 
or supplies furnished to a subcontractor, an owner 
is under no obligation to give notice to subcontrac¬ 
tors of his guaranty to a materialman of payment 
for materials supplied the original contractor.* 
While the owners of property subject to mechanics* 
hens may not affect the hens by contract, an agree¬ 
ment allocating the lien to part of the property has 


91. U S —Hall V ITnion Indemnity 
Co, CCA Mo, 61 F 2d 85, certio¬ 
rari denied Union Indemnity Co v 
Hall. 63 set 222. 287 US 663. 77 
L Ed 672. 

Ala—Coxpnfl Juris cited in Security 
Federal Savings & Loan Ass'n v 
Underwood Coal & Supply Co, 16 
So 2d 100, 103, 245 Ala 56 
Ark —Russellville Water & Light Co 
V Sauerman, 161 SW 502, 109 
Ark 501 

K J —^Meyer v Standard Accident 
Ins Co, 177 A 256. 114 NJLaw 
483 

Pa—Getty v Pennsylvania Inst for 
Instruction of Blind, 45 A 333. 194 
Pa 571 

Tex—Corpus juris quoted in Citi¬ 
zens' Nat Bank in Abilene v Tex¬ 
as & F Ry Co. 150 Sy/2d 1003. 
1007, IZ'S Tex 333 

WVa—^Atlas Powder Co v Nelson 
and Chase & Gilbert Co, 20 S E 2d 
890. 124 WVa 298 

Xndexuuty 

On showing that contractor is In¬ 
solvent, owner may obtain authority 
to apply amount due to contractor in 
discharge of owner's suretyship on 
contractor's liability to mechanics’ 
lienors or to retain such amount un¬ 
til indemnified —Tipula v Gkirfield 
MiU, 170 A 228, 116 N J Eq 246 

lioaiL association building 

loan and guaranteeing that no claim 
would become lien on property, and 
agreeing not to pay contraxitor until 
labor and material claims were paid, 
was held liable to owners, where as¬ 
sociation paid contractor more than 
amount of valid liens filed —^Modesto 


Lumber Co v. Wylde, 19 P 2d 238, 

217 Cal 421 

92. US —^Hall V Union Indemnity 
Co, CCAMo, 61 F2d 85, certio¬ 
rari denied Union Indemnity Co v 
Hall, 53 set 222, 287 US 663, 77 
LEd 672 

N J —Meyer v. Standard Accident 
Ins Co, 177 A 255, 114 NJLaw 
483 

WVa—^Atlas Powder Co v Nelson 
and Chase & Gilbei t Co, 20 S E 
2d 890, 121 WVa 298 

93. Ala—Corpus JUzis cited In Se¬ 
curity E^deial Savings & Loan 
Ass’n V Underwood Coal & Supply 
Co, 16 So 2d 100, 103, 245 Ala 56 

Ark —Russellville Water & Light Co 
V Sauerman, 161 SW 602, 109 
Aik 501 

NT—Skinner Bros Mfg Co v 
Shevlin Engineering Co, 248 N Y S 
380, 231 APpDiv 656, affirmed 178 
NB 796, 257 NT 563 

Pa—Getty v Pennsylvania Inst for 
Instruction of Blind, 45 A 333, 194 
Fa 571 

Tex—Corpus Juris quoted in Citi¬ 
zens’ Nat Bank in Abilene v Tex¬ 
as & P Ry Co. 150 SW2d 1003. 
1007, 136 Tex 333 

WVa—^Atlas Powder Co v Nelson 
and Chase & Gilbert Co. 20 S E 2d 
■890, 124 WVa 298 

94. Tex—Corpus Juris quoted in 
Citizens’ Nat Bank m Abilene v 
Texas & P. Ry Co, 150 S W 2d 
1003, 1007. 136 Tex 333 

40 C J p 365 note 62 

Fund retained by state as security 
for materialmen see the C J S ti¬ 
tle States § 126, also 59 C J p 190 
notes 70, 71 


No right of BUbrogatioA 
Ark—Russellville Water & Light 
Co V Sauerman, 161 SW 502, 109 
Ark oOl 

95b N J —^Harry Finsky & Son Co 
V Wike, 136 A 920, 101 N JEq 45, 
affirmed 141 A 920, 103 NJEq 1>8 

96. La —Minden Presbsrtenan 

Church V Lambert, 120 So 61, 167 
La 712 

97. Pa—Beccia v House, >6 PaDist 
&Co 668, 17 Del Co 14 

98. Pa—Beccia v House, supra 

99. Wis —^Tawkey-Crowley Lumber 
Co v Sinaiko. 206 NW 976, 189 
AVis 298 

1. Cal —Gladding, McBean & Co v 
Southern Securities Co, 5 P 2d 539, 
118 CalApp 727. 

8. Ey—Hatfield v Cozbin Bldg 
Supply Co, 129 SW2d 1025, 279 
Ey 80 

3. Va—Nicholas v Miller, 30 S E 
2d 696, 182 Va 831, 153 ALR 752 
Deduction of account from contract 
price 

An owner may guarantee subcon¬ 
tractor’s account and deduct amount 
thereof from geneial contract price, 
as against both general contractor 
and other subcontractors, especially 
when reasonably necessary in order 
to complete building, and even when 
preference to one subcontractor 
would result—^Nicholas v. Miller, 
supia 

^ Va—Thomas & Co v McCauley. 
180 SE 396, 143 Va 451. 
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been held enforceable as between the grantors and 
a purchaser and all who purchase after recordation 
of the deed containing such contract or after actual 
notice thereof.® 

Actions Where persons contracting for the erec¬ 
tion of a building covenant to indemnify the con¬ 
tractor against loss by his waiver of a mechanic’s 
lien in consideration of his guaranty that the cost 
will not exceed a certain sum, the contractor can¬ 
not maintain an action against them without show¬ 
ing performance of the agreement as to cost ® 
Where a hen is filed against the property, tlie own¬ 
er may recover against the contractor for breach 
of his contract to fuinish material and labor, or to 
keep the property free from hens, even though the 
owner has not paid the hen claimant's bill In ac¬ 
tions on contract provisions imposing on the con¬ 
tractor the duty of protecting the owner against 
mechanics' hens, adjudications have been made with 
respect to the burden of proof8 and the admissibil¬ 
ity of evidence® 

Attorney’s fees. Where a building contract pro¬ 
vides in one clause that the contractor shall reim¬ 
burse the owner for reasonable attorney’s fees paid 
by him as a result of the contract, and in another 
clause for pa}ment of such fees of not less than a 
stated per cent of the amount involved, a reasonable 
fee will be allowed, but not less than such per cent, 
and more than such per cent should be allowed onl> 
where the value of the services is clearly shown to 


be more,l® and the amount involved in any con¬ 
troversy is the bona fide difference between the 
parties to the litigation, and is measured by the 
amount of money required to adjust that differ¬ 
ence A contract containing a no-lien clause and 
giving the owner the right, in case there should be 
evidence of a lien, to retain a sum sufficient to in¬ 
demnify him does not cover counsel fees incurred 
b}- him in resisting a lien 12 

§ 256. Bonds or Undertakings in General 

The effect of an owner’s failure to exact from the 
contractor, as required by statute, a bond conditioned 
that the latter shall faithfully perform his contract, pay 
all claims for labor and materials, and indemnify the 
owner against liens arising out of the work vai les with 
the language of the statutes. 

Independently of statute, the owner may require 
a bond,12 and it is a very usual practice that in con¬ 
nection with a building contract the contractor shall 
execute to the owner a bond with sureties condi¬ 
tioned that the contractor shall faithfully perform 
his contract, pay all claims for labor and materials, 
and indemnify the owner against hens arising out 
of the work Under some statutes, the effect of a 
failure of the owner to take such a bond is, with 
respect to private improvements, that the hens of 
persons other than the contractor may be enforced 
for the value of the labor or material without be¬ 
ing limited to the contract price agreed on between 
the owner and the contractor and the same re- 


5. Ky—Ward v Butcher, 92 S W 2d 
741, 263 Ky 585 

6L 310—Johnson v Brill, 295 SW 
538 

7. Okl —Boone v Maloney, 43 P 2d 
749, 171 Okl 454 

Sffeot of sniagr hefovs payment 
The only effect of the owner's 
bringingr suit in advance of payment 
IS that he is compelled to prove the 
breach of contract and the amount of 
damage independently, instead of re¬ 
lying on a judgment after foreclo¬ 
sure of the lien—^Tucson Nat Bank 
V Gomez, 234 P 560, 27 Ariz 510 

8. Burden of proving amount and 
value 

Burden was on property owner su- 
mg building contractor for breach 
of contract and for permitting filing 
of mechanics* liens, which owner 
paid, to pio\e amount and validity 
of liens —^IVeaver v Atlantian Const 
Co. 258 P 114, 84 CalApp 161 

9. Entire lien filed against owner's 

property was admissible in action on 
contract contaimng indemnity 
against liens, subject to elimination 
of Items not coveied by contract — 
Kirpichnikofl v J^nkel, 138 A 913. 
290 Pa 437. | 


10 La—Acme Brick Co v People’s 
Homestead Ass'n, 115 So 746, 165 
La 548 

11. La—^Acme Brick Co v People’s 
Homestead Ass'n, supra 

12. Fa—Kiipichmkolf v Finkel. 138 
A. 913, 290 Pa 437 

13. Tex —AVilliams v Baldwin, 

ComApp. 228 SW 554 

10 C J p 353 note 98 

14. Tex —Southern Sui ety Co v 
Nalle, Com App . 243 S W 197 

Estoppel of party to indemnity bond 
to claim lien see supra { 231 
Bond to pi event or discharge lien 
see supra 5S 232-239 
Forms of bond 

Tex —Texas Glass & Faint Co v 
Crowdus, 19d S W. 1072, 108 Tex 
346 

40 C J p 354 note 23 [a] 

Oontraotor’s failure to pay for ma¬ 
terials 

With respect to sureties on a con¬ 
tractor's bond, a contract to erect 
a building at the contractor's ex¬ 
pense foi labor and materials is not 
faithfully performed where the con¬ 
tractor fails to pay for materials, 
leaving them to be paid by liens filed 
against the building—J L & D M 
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Davis V Methodist Protestant 
Church of Haynesville, 111 So 794, 
163 La 384 

Application of particular statute 
A statute relative to building con¬ 
tracts in cities of over fifty thousand 
inhabitants and requiring a bond to 
protect the owner, laboreis, etc, does 
not apply to the commissioners of 
the port of New Orleans, which 
board is a state agency created to 
construct wharves and sheds for the 
accommodation of shipping—^Barrett 
Mfg Co v New Orleans Port Bd of 
Comrs, 63 So 505. 133 La 1022. 50 
LRA.NS, 469 

15. Cal —Tyler v J I Mitrovich 
Bldg Co. 190 P 208, 47 CalApp 
59 

Effect of taking of statutory bond 
see infra S 358 

Limitation of liens to contract price 
generally see supra § 174 
Fuzpose of statute permitting 
owner to require principal contractor 
to execute bond is to enable owner 
to protect himself against liens that 
may be acquired against his property 
in aggregate exceeding contract price 
and to make surety liable only if ag¬ 
gregate of liens exceeds contract 
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suit follows where the ovMier takes a bond which 
fails to conform to the statutory requirements^® 
Under other statutes the effect of a failure of the 
owner to exact the bond is that he becomes person¬ 
ally liable for any balance due from the contractor 
to laborers and materialmen,17 or liable to them 
to the same extent as the surety would have been,i® 
provided they conform to the statutory require¬ 
ments as to recording their claims and serving no¬ 
tice on the owner,19 since otherwise the owner is 
not bound to them 20 

Under some statutes the contractor is not required 
to execute a bond and the owner is not required to 
exact one,2i the parties being at liberty to contract 
in this respect22 and to waive the execution of a 
bond -2 Where no bond is given, and no material 
IS furnished on the faith that a bond has been exe¬ 
cuted, no rights accrue to materialmen under stat¬ 
ute ,2^ and even where the contract calls for the 
execution of a bond, but none is executed, the own¬ 
er is under no duty to notify materialmen of such 
want of execution,25 so that the owner's permitting 
the contractor to proceed with the construction 


without executing a bond does not operate as an es¬ 
toppel in favor of materialmen 26 The fact that a 
bond taken by an owner from the contractor does 
not protect a materialman’s claim does not render 
the owner liable for the payment thereof 27 

The duty of fair dealing and good faith toward 
the surety is imposed on the owner 28 The rights 
of the surety as to provisions protecting material- 
men can rise no higher than those of materialmen 29 

Bond to protect mortgagee or purchaser of mort¬ 
gage bonds Where the owner of a lot mortgaged 
It for funds to erect a building thereon, and gave a 
bond to protect the mortgagee against mechanic’s 
liens, the bond making no reference to the use to 
be made of the money, the fund is free from any 
claim or equity in favor of the surety,30 and apply¬ 
ing it in favor of other than lienable claims does 
not relieve him from liability on the bond 31 A 
bond indemnifying the purchaser of mortgage bonds 
against a direct loss caused by the owner’s failure 
to erect a building does not cover the owmer’s lia¬ 
bility for labor and materials used in erecting a 
building 32 


price—Bluefleld Supply Co v M P 
Smith Const Co, 177 SB 296. 115 
WVa S37 

16. Cal —Sudden Lumber Co v 
Singer, 284 P 477, 103 Cal App 
386—S R Frazee Co v Arnold, 
188 P 822, 46 Cal App 74 

Entry of judgment against one of 
Insnfflcieat sureties did not absolve 
owner's property from liability — 
Sudden Lumber Co v Singer, 284 P 
477, 103 Cal App 386 
‘Where snilLciency of surety was 
mmnestionedv although not estab¬ 
lished by evidence, court's restric¬ 
tion of recovery by matezial claim¬ 
ants to contractor and sureties, pur¬ 
suant to statute, was held not abuse 
of discretion —Simpson v Berg- 
mann, 13 P 2d 531, 125 Cal App 1 

17. La —^Arcadia Lumber Co v 
Austin, 181 So >601, 15 La App 212 
—T Pender, Inc v Van Holten, 
120 So 726, 10 La App 349—Utley 
Paint Co V Foster & Shushan, 1 
La App 27 

40 C J p >363 note 96 
Privilege on property 
The mateiialman acquires the 
right to proceed against the owner 
and the property, and to recover 
judgment against the owner with 
recognition of a privilege on the 
property, unless there is en agree¬ 
ment to the contrary—^Ruston Lum¬ 
ber & Supply Co w Beckham, 128 So 
634, 14 La App 204 

Ul La —Cole v Schexnadire, 111 So 
651. 163 La 132—J J Clarke Co 
V Petivan, 109 So.* 913, 161 La 


1095—R T Pender, Inc, v Vani 
Holten, 120 So 726, U) La App 
349—Hichaidson v Dasara 119 So 
290, 9 La App 566—^Dixie Bldg 

Material Co v Chartier, 8 La App 
469—Demourelle v Vasquez, 4 La 
App 624—Julius Aaron & Son v 
Keyser, 3 La App 649—Utley Paint 
Co V Foster & Shushan, 1 La App 
27 

40 C J p 353 note 97 
Constmotion of heater pit in in¬ 
stalling steam-heating system held 
work contemplated by act imposing 
such liability on owner —^Petty v 
Jones, 121 So 372, 10 La App 409. 

Owner’s payment of contractor In 
full did not relieve him from liabili¬ 
ty to materialman, whei e contract 
was not recorded and no bond was 
required, the owner standing in the 
shoes of the surety and being liable 
to the same extent as he would have 
been—^North Rampart Lumber & 
Supply Co V Huppenbauer, 123 So 
368, 11 LaApp 371 

19 La—^Louisiana Glass & Mirror 
Works V Irwin, 52 So 765, 126 La 
555—Meriwether Supply Co v 
Baugh, 6 La App 730 

2a La—^Meriwether Supply Co v 
Baugh, supra. 

21. Miss—^American Oil Co v Rat¬ 
liff's Sheet Metal Woxks, 125 So 
249, 165 Miss 779 

WVa—Atlas Powder Co v Nelson 
and Chase & Gilbert Co, 20 S B 2d 
>890, 124 W Va 298 

22. Miss —American Oil Co v Rat¬ 
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liff’s She<^t Metal Works, 125 So 
249, 155 Miss 779 

23. Mi&s—^American Oil Co v Rat¬ 
liff's Sheet Metal Works, supra 

24. Miss—^American Oil Co v Rat¬ 
liff's Sheet Metal Works, supra 

Extent of owner's liability 

Where contractor furnished no 
bond and discontinued work, owner's 
liability to claimants was balance 
due on contract after deducting cost 
of completion plus amount paid con- 
tiactor—^American Oil Co v Rat¬ 
liff’s (Sheet Metal Works, supra 

25. Miss—^American Oil Co v Rat- 
hff’s Sheet Metal Works, supra 

2a Miss—^American Oil Co v Rat¬ 
liff's Sheet Metal Works, supra 

27. Wash —Cloud v Greenwood 
Loggrmg Co • 288 P. 910, 157 Wash 
261 

28. Fla—Standard Accident Ins Co 

V Bear, 184 So 97, 134 Fla 523, 
127 ALR 1 

29. Pa—^Mock v, Bechtel. 101 Pa. 
Super 181 

sa Minn —Investors* Syndicate v 
Fidelity & Deposit Co of Mary¬ 
land. 323 NW 139, 176 Minn 281. 

31. Minn —Investors' Syndicate v 
Fidelity & Deposit Co of Mary¬ 
land, supra. 

38. US —^Adair Realty & Trust Co 

V Globe Indemnity Co, CCAG^l, 
80 F 3d 512. 
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§ 257. Requisites and Validity of Bond 
a In general 
b Parties 
c Consideration 
d Provisions and conditions 
e Amount 

f Execution and filing or recording 

a. In General 

A contractor's bond may be valid aa a common-law 
bond even though it does not follow statutory require¬ 
ments or complies with an unconstitutional statute. 

A building contractor and his surety have a legal 
right to make any bond, acceptable to the owner, 
which they see fit to make A contractor's bond 
providing for payment of claims for labor and ma¬ 
terial, entered into voluntarily and for a valuable 
consideration, and not repugnant to the letter or 
policy of the law, is a valid common-law bond, even 
though the requiiements of a statute are not fol- 
lowed34 or even though there is a full compliance 
with a statute's which is unconstitutional Where 
sureties undertake the completion of the contract, 
they cannot thereafter assert the invalidity of the 
bond,®7 particularly where they receive progress 
payments as they become due.®® 

s 

b. Parties 

While statutory requirements, as to the parties to 
contractors’ bonds should be obse*'ved, immaterial or in¬ 
advertent errors in the designation of the parties do not 
affect the validity of the bond or the liability of the 
surety. 
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In order to constitute a statutory bond, the per¬ 
sons for whose benefit the statute requires the bond 
to be executed must be designated with reasonable 
certainty as the obligees,®® however, the omission 
of the word “owner”'*® or the name of the owner^i 
in one clause of the bond is not fatal where it is a 
mere clerical error and the required information is 
contained in another clause The fact that the 
surety’s name does not appear in the recitals of the 
bond does not affect its validity or his liability, if 
it IS otherwise properly executed and signed by him 
and if the bond and the circumstances clearly show 
an intention to charge him ,*2 nor does the failure 
of the contractors to sign the bond as principals^® 
or the inadvertent insertion of the building owner’s 
name in the body of the bond*^ affect the liability 
of the surety thereon Under at least one statute, 
claimants must present their objections, if any, to 
the sufficiency or solvency of the surety on the bond 
within a specified number of days after the insti¬ 
tution of a concursus proceeding by the owner 

Where a contractor’s bond for the payment of 
claims IS executed and filed pursuant to the statute, 
it IS immaterial what interest the nominal obligee 
has,^® or whether he has any interest,**^ m the land 
on which the building is to be constructed, if he is 
the person who, as owner, has contracted to have 
the building constructed While, as a general rule, 
the same person cannot be both obligor and obligee 
in the bond,*® it has been held that the fact that 
one of several obligees is also a surety on the bond 
does not prevent the bond from being operative in 
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SSL Cal —^Luke v Southern Surety 
Co. S-SS P 490. 104 Cal Aj)p 727 
Xb. Btatutoxy form fox puhlio work 
It IS no defense to a surety that a 
bond coveiing a private contract is. 
for some unexplained reason, in the 
form required by the statute for 
public work —-P G Schaeffer Iron 
Works V Standard Accident Ins Co. 
DCN J. 2 FSupp 764 

Substantial compliance with the 
requirements of a statute have been 
held sufficient—Sunset Lumber Co 
v Smith, 267 P 738. 91 CalApp 746 

34. Cal —Hammond Lumber Co v 
Willis, 153 P 047, 171 Gal *565. 

36. Cal—Koenig v American Sure¬ 
ty Co. 204 P 553, 66 CalApp 87 

38. Tex —Southern Surety Co v 
Nalle, ComApp. 242 SW 197. 

40 CJ p 333 note 3 
Coxnpolsioa of void statute 

In order to avoid conti actor's law¬ 
ful bond, importing consideration, as 
given under compulsion of unconsti¬ 
tutional statute, surety must show 
that bond was executed solely on 
such compulsion, and that rights se¬ 


cured belonged to maker without 
such compliance, recital in bond 
that purpose was to secure faithful 
performance of contract in compli¬ 
ance with statutes which, to pre¬ 
sumed knowledge of makers, had 
been declared unconstitutional, did 
not show that it was executed solely 
on compulsion of such statutes — 
Fife v Indemnity Ins Co of North 
America, TexCivApp, 283 SW 645 
37. Colo—^Howard v Fisher, 283 P 
1042, 86 Colo 493 

SSL Cal—^Mazzera v Ramsey, 238 P 
101. 72 CalApp 601 
40 C J p 354 note 4 

39. Cal —^Terry v Southwestern 

Bldg Co, 185 F 212, 43 CalApp 
363 

La—Hughes v Smith. 38 So 175, 
114 La 297, followed in Lhote 
Lumber Mfg Co v Dugne, 89 So 
803. 115 La 669 

Persons entitled to sue on bond see 
infra § 262 

A bond which Is defident in being 
made in favor of the owner alone 
and not in favor of the materialmen 
and others as required by law has 
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been held tantamount to no bond at 
all —^Lhote Lumber Mfg Co v 
Dugne, 39 So 803, 115 La 669— 
Hughes V Smith, 38 So 175, 114 La 
297—^Demourelle v Vasquez, 4 La. 
App 634 

40 Cal—Mazzera T Ramsey. 238 P 
101. 72 Cal App 601 

4L Cal —^Mazzera v Ramsey, supra 

42 . Cal—C Ganahl Lumber Co v 
Thompson, 270 P O’OO, 205 Cal 354 

43. Cal-^ Ganahl Lumber Co v 
Thompson, supra 

44. Cal—C Ganahl Lumber Co t 
T hompson, supra 

45. U-S—C C Hartwell Co v Mil¬ 
ler. La, 256 F 27>3, 167 CCA 445. 
construing Louisiana statute 

40 C J p 354 note 15 

48. Minn—Steffea v Lemke, 41 N 
W 302. 40 Minn 27 
40 C J p 354 note 9 

47. Minn—Steffea v Lemke, supra 

48. Tex—^Alfalfa Lumber Co ▼. 
Hope. Civ App , 225 S W 81. 



57 C J S. 


MECHANICS^ LIENS 


§ 257 


favor of another oblig^ee m respect of an obliga¬ 
tion independent of that owing to the obligee who 
signed as surety Where a contractor’s bond, giv¬ 
en for the use of all persons performing labor or 
furnishing materials in the building of a house, re¬ 
cites that the principal is a corporation, the sure¬ 
ties cannot escape liability on the ground that the 
principal had no legal existence as a corporations® 
and that the persons assuming to act for it in the 
premises had no authority so to do Si 

Estoppel to deny mistake Where a contractor, 
when applying for a bond, knew the owner of the 
lot, and gave the name of the owner’s husband, as 
beneficiary or obligee, as the result of negligence 
or fraud, he and his surety are estopped to deny 
that the bond was executed in favor of the husband 
as the result of mutual mistake or that it was the 
parties’ intention that the bond guarantee the per¬ 
formance of the contract with the wife.S2 

c. Consideration 

The consideration supporting the contractor’s promise 
fn the building contract is sufhcient to bind sureties in 
his bond given contemporaneously with such contract. 

A contractor’s bond must be supported by a suffi¬ 
cient consideration The same consideration 
which IS sufficient to support the promise or under¬ 
taking of the contractor in the building contract 
IS sufficient to bind sureties in the contractor’s bond 
against mechanics’ hens, given contemporaneously 
with the making and delivery of the contract 54 
An antecedent promise of a contractor to give a 
bond indemnifying against hens is a sufficient con¬ 
sideration for the execution of such a bond subse¬ 
quent to the execution of the building contract,®® 
and either before®® or after®7 the commencement of 
work thereunder, but in the absence of some such 
antecedent agreement no action can be maintained 


against a surety on a bond given by a builder to in¬ 
demnify the owner against loss where the bond is 
given after the execution of the contract and the 
commencement of the work by the builder, unless 
the bond is supported by some new consideration ®® 

The payment to subcontractors of the amount of 
their hen claims is not a sufficient consideration for 
a bond given by them to indemnify the owner 
against the hens of other subcontractors ®3 

d. Provisions and Conditions 

In order to render available to the owner the exemp¬ 
tion from, or limitation of, liability resulting from the 
taking of a statutory bond, the bond must be conditioned 
as provided by statute. 

In order to render available to the owner the 
exemption from, or limitation of, liability result¬ 
ing from the taking of a contractor’s statutory 
bond, the bond must be conditioned as provided by 
statute ®® The bond may be valid even though it 
provides for, or guarantees, the payment of claims 
which cannot be asserted as hens against the prop¬ 
erty improved ®1 A provision in the bond limiting 
the lime for bringing suit thereon may be upheld 
when, and only when, it is not unreasonable®- and 
does not violate a statutory prohibition ®® The fact 
that no statute authorizes or requires a provision 
for the protection of third persons in construction 
contracts, other than for public works, does not 
prevent the parties from inserting in the bond a pro¬ 
vision for the protection of third persons ®4 

e. Amoont 

A bond for less than the statutory amount, while in¬ 
sufficient as a statutory bond, may nevertheless be valid 
so that materialmen can sue thereon 

While the fact that the amount of the bond is 
less than that prescribed by statute prevents the 
bond from being sufficient as a statutory bond,®® 


49. Tex —^Alfalfa Lumber Co v 
Hope, supra. 

50. Minn —Jefferson v McCarthy. 
46 NW 140, 44 Minn 26 

51. Minn—Jefferson v. McCarthy, 
supra 

52. Miss—U S Fidelity & Guaran¬ 
ty Co V Parsons, 122 So 644, 164 
Miss 687 

53. CoXLsidaratxoiL held suilloiont 
Building contractor’s bond, execut¬ 
ed to induce payment by owner of 
balance of contract price before ac¬ 
tually due, held supported by suffi¬ 
cient consideration—Detroit Fidelity 
& Surety Co v Rickey, 165 NB 64, 
96 IndApp 704 

54. Mo —^North St Louis Planing 
MUl Co V Essex, 137 S W 296, I'S? 
MoApp 18 


55. Mo —^Fullerton Lumber Co v 
Calhoun, 89 MoApp 209—Ober- 
beck v Mayer, 59 Mo Aj>p 289 

56. Mo —^Fullerton Lumber Co v 
Calhoun, 89 MoApp 209 

57- Mo—Oberbeck v Mayer, 69 Mo 
App 289 

58. Kaji —^Hensley y School Dist 
No 87 of Anderson County, 164 P 
253, 97 Kan 56 

40 C J p 354 note 21 

59. Tenn—^Hanks v Barron, S2 S 
W 195, 95 Tenn 273 

6a Cal—Mazzera v Ramsey, 238 P 
101, 72 Cal App 601—Terry y 

Southwestern Bldg Co, 185 P 212, 
48 Cal App 866 

Imposslbls oonditioiL 
Requirement as to filing verified 

statement with public board held im¬ 
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possible of performance, where bond 
covered private work —^Luke v 
Southern Surety Co, 286 P 490, 104 
Cal App 727 

61. Cal—Union Sheet Metal Works 
v Dodge, 62 P 41. 129 Cal 390 
40 C J p 354 note 26 
68. Col—Rechsteiner v New York 
Nat Surety Co, 187 P 84, 44 Cal 
Apr 774 

40 C J p 354 note 28 
Time to sue on bond see infra 5 
262 c 

63. N C—Guilford Lumber Mfg Co 
V Johnson, 97 SB 732, 177 N.C. 
44 

■40 O J p 354 note 29 

64. Fla—Johnson Electric Co v 
Columbia Casualty Co, 133 So 350, 
101 Fla 186, 77 ALR 1. 

65. La.—Cole v Schexnadire, ill So. 
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and from being available as an exemption from, or 
limitation of, the liabilit}^ of the owner,it does 
not affect the validity of the bond®*^ or prevent the 
materialmen or their assignees from maintaining 
an action to recover on the bond,®® to the extent of 
the amount thereof ®® Certainly the obligors have 
no ground of complaint,^® as the bond is less oner¬ 
ous than It otherwise would have been*^! and they 
cannot be injured by the insufnciency of the bond 
to protect the owner 

f. Execution and Filing or Recording 

While failure to file or record the bond as required 
by statute renders the owner liable as though no bond 
had been given, such failure does not affect the valid¬ 
ity of the bond or the contract of suretysh.p 

Except as bearing on the question of considera¬ 
tion, discussed supra subdivision c of this section, 
it IS immaterial whether the bond is executed be¬ 
fore or after the execution of the contract between 
the owner and the contractor*^- or the execution 
of a mortgage on the premises The signers of 
the bond are not released because other persons 
who they understood would sign did not do so, un¬ 
less the obligee knew that they signed with such 
understanding*^® It is immaterial whether blanks 
in the bond were filled in after it was signed, since 
the person signing must be understood to intrust 


to the person to whom the bond is delivered the 
duty of filling it in properly 

There should be compliance with statutes requir¬ 
ing the bond to be filed or recorded within a speci¬ 
fied time,*^7 and, where they are not so filed and 
recorded, the owner is liable to the same extent as 
though no bond had been given ,*^® but a failure to 
comply with the statutes in this respect does not 
affect the validity of the bond*^® or the contract of 
suretyship,®® nor does it relieve the sureties of lia¬ 
bility for the claims of materialmen or laborers®^ 
or others,®- and the owner, under at least one stat¬ 
ute, becomes bound in solido w'lth the contractor 
and the surety for the payment of the claims of the 
mechanics and materialmen ®® 

Likewise while, under particular statutes, the fail¬ 
ure to file the original contract and specifications 
within a prescribed time may result in the liability 
of the owner for the claims of laborers and materi¬ 
almen not being limited,®* the bond is valid and 
binding on the sureties®® in respect of the claims of 
materialmen®® in the absence of a stipulation in the 
bond that the contract shall be filed as a condition 
precedent to the liability of the sureties ®7 Under 
at least one statute the owmer's failure to record the 
bond makes the contractor the agent of the owner, 
and makes the latter's property liable for all perfect¬ 
ed liens for materials furnished therefor ®® 


631, 163 La. 132—Arcadia Lumber 
Co V Austin, 131 So 6111, 15 La 
App 212—^People’s Homstead Co -v 
Staub, 6 La A (Orleans) 6 
The owiier la not bouiLd to eeti- 
mate the cost of the building, and 
it is sufficient for him to enter into 
written construction contract and se¬ 
cure solvent bond in the amount re¬ 
quired by law—Cook v Ruston Oil 
Mills & 'Fertilizer Go, 127 So 347, 
170 La 10 

66. Cal —^Dodd v Maddox, 238 F 
130, 72 Cal App 70^ 

La—Willey v St Charles Hotel Go, 
28 So 182, 52 La.Ann 15'Sl 
Effect of taking^ sufficient statutory 
bond see infra S ®5S 

67. La —^Arcadia Lumber Co ▼ 

Austin, 131 So 601, 15 La App 212 

Tex—Alfalfa Lumber Co v Hope, 
Civ App , 225 S W 81 

63 . Cal —Dodd v Maddox, 238 P 
130, 72 Cal App 705 
La—^Arcadia Lumber Co v Austin, 
131 So 601, 15 La App 212 

69. La —Arcadia Lumber Co v 

Austin, supra 

Measure and limit of recovery gen¬ 
erally see infra § 261 

TO. La —^Arcadia Lumber Co v 

Austin, supra 


Tex—^Alfalfa Lumber Co v Hope, 
Civ App , 225 S W 81 

71. Tex—^Alfalfa Lumber Co v 
Hope, supra 

72. La —^Arcadia ‘Lumber Co v 

Austin, 131 So >601, 15 La App 212 

73. Wash —Spokane & I Lumber 
Co V Lov, 58 P 672, 60 P 1119, 21 
Wash 501 

74. Fa—^Union Bldg & Loan Ass’n 
V Hull, 19 A 949, 135 Pa 565 

75. Pa —Slack v Cresswell, 2 
MontgCo 145 

40 C J p *355 note 39 

781 Pa—Bugger v Cresswell, 12 A 
829, 8 FaCas €55 

77. Cal—Mangrum v Truesdale, 60 
P 775. 128 Cal 145 

40 C J p 355 note 40 

Owner’s duty to record 

•La —^Monroe Hardware Co v 
Thompson, 110 So 495, 162 La 335 

78. La—Cole v Schexnadire, 111 
So 661. 163 La 132 

40 C J p 356 note 41 

Liability of owner not exacting bond 
see supra 9 256 

79. Cal—^Hammond Lumber Co v 
Willis, 153 P 947, 171 Cal 665 

Tex—^Alfalfa Lumber Co v. Hope, 
Civ App , 225 S W 81. 

40 C J p 355 note 42 
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80. La—Cook v Ruston Oil Mills & 
Fertilizer Co, 127 So 347, 170 La 
10 

40 C J p 355 note 48 

81. Cal—Meda v Lawton, 18 P 2d 
665, 217 Cal 282—Dodd v Maddox, 
238 P 130, 72 Cal App 706 

La—Bell v Lieber, 125 So 871, 169 
La 731—Monroe Hardware Co v 
Thompson. 110 So 495, 162 La 335 

82. La —^Monroe Hardware Co v 
Thompson, supra 

83. La —Monroe Hardware Co v 
Thompson, supra 

84. Cal—Union Supply Co v Mor¬ 
ns, >30 P 2d 394. 220 Cal 331 

40 C J p 355 note 46 

85. Cal—^Hammond Lumber Co ▼ 
Willis, 158 P 947, 171 Cal 565 

40 C J p 855 note 47 

86. Cal—Dodd v Maddox, 238 P 
130, 72 Cal App 705 

87. Cal —^Kiessig v Allspaugh, 27 P 
662, 91 Cal 234, 84 P 106. 99 Cal 
462 

88. WVa—^Pf€LfC & Smith Builders' 
Supply Co v Mason, 187 6 E 356, 
103 WVa 318. 
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§ 258. Construction and Effect uf Bond in 
General 

The bond of a contractor must be construed in connec¬ 
tion with the contract and in accordance with the par¬ 
ties’ intentions The terms of the statute are to be 
read into a statutory bond and control its interpretation 
and effect. 

The bond of a contractor indemnifying the own¬ 
er against claims for labor and material must be 
construed in connection with the building con- 
tract,89 particularly where the bond provides that 
the contract shall constitute a part of it,9® and this 
is also true as to plans and specifications referred 
to in, and made part of, the bond and the bond 
must be construed in the light of the statutes in 
force at the time of its execution,92 such as statutes 
providing for the protection of persons furnishing 
material and labor in the erection of a building 93 


In construing the language of the bond, eflfect must 
be given to the intention of the parties, if that in¬ 
tention can be found from the language employed,®^ 
notwithstanding less ambiguous language might 
have been used 95 Every provision in the bond is 
to be given effect if that can reasonably be done.®®^ 

It has been held that the rules of interpretation 
governing insurance contracts are applicable to 
guaranty or indemnity bonds of building contrac¬ 
tors, 9 7 that the rules of interpretation governing 
guaranty insurance are applicable where the surety¬ 
ship is not gratuitous but the surety is a company 
organized for the purpose of furnishing security for 
hire,98 and that the contract of a paid surety on a 
building contractor’s bond is to be construed most 
strongly against the surety®9 since it is in the nature 
of a contract of insurance ^ However, the obliga¬ 
tion of a contractor’s bond for the payment of 


89. Ark—Trinity Universal Ins Co 

V Willbanks, 144 S W 2d 1092, 201 
Ark 3S6 

Miss —^Hartford Accident & Indemni¬ 
ty Co v Natchez Inv Co, 119 So 
366, 155 Miss 31 

N J —Meyer v Standard Accident 
Ins Co. 177 A 255, 114 NJLaw 
483 

Va—^Bristol Steel & Iron Works v 
Plank, 178 SS 68. 163 Va 819, 118 
ALR 50 

Wis —Yawkey-Crowley Lumber Co 

V Sinaiko, 206 NW 976, 189 Wia 
298 

40 C J p 355 note 51 

Subcontractor’s bond 

(1) The rule stated in the text ap¬ 
plies to a bond given by a subcon- 
ti actor to the principal contractor 
Miss—U S JFidelity & Guaranty Co 

V Maryland Casualty Co, 199 So 
278, 191 Miss 10i3 

Tex —^Employers’ Liability Assur 
Coi1;>oration v Trane Co, 163 S W 
2d 89'8. 139 Tex 388 

(2) In determining the question 
whether contractor or subcontrcuitor 
should pay for materials and labor 
used, entitling claimants to sue on 
performance bond of subcontractor, 
all provisions of construction con¬ 
tract should be considered—Topeka 
Steam Boiler Works Co v U S Fi¬ 
delity & Guaranty Co, 15 P 2d 41'6, 
136 Ran 817. 

Provision, for payment of final In¬ 
stallment 

Provision in building contract for 
payment of final in^allment on com¬ 
pletion of building and satisfactory 
proof of payment of labor and ma¬ 
terial bills, entering into and becom¬ 
ing part of suretyship contract, weie 
held to be for benefit of contractor’s 
surety, as well as of owner—^Ameri¬ 
can Employers’ Ins Co v Roddy, 
TexComApp, 51 SW2d 280. 


9di Ran —Cooke v Luscombe, 294 
P 849, 132 Kan 147 
Miss—^Hartford Accident & Indem¬ 
nity Co V Natchez Inv Co, 119 
•So 366, 155 Miss 81 
N J —Meyer v Standard Accident 
Ins Co, 177 A 255, 114 N J Law 
483 

Wis —^Tawkey-Crow ley Lumber Co 

V Smaiko, 206 NW 976, 189 Wis 
298 

ObUgatioiis of contract as those of 
bond 

(1) Bond making construction con¬ 
tract part thereof merged provisions 
of contract in bond, obligrating surety 
to see that contractor fulfilled con¬ 
tract—Indemnity Ins Co of North 
America v Stamberger Co, 174 NE 
629, 37 Ohio App 236 

(2) Under bond securing perform¬ 
ance of building contract and refer¬ 
ring to contract and making it pait 
of bond, obligations of contract, in¬ 
cluding specifications, become obli¬ 
gations of bond, rendering surety li¬ 
able for contractor’s default in per¬ 
formance of contract —Hollerman 
Mfg Co V Standard Accident Ins 
Co. 289 NW 741. 61 ND 1637 

(3) A bond incorporating the con¬ 
tract and making the contieict, sub¬ 
ject to conditions of the bond, a part 
of the bond, to explain, but not to 
vary or enlarge the obligation, incor¬ 
porated the contract for the limited 
purpose only of explaining the terms, 
conditions, and obligations of the 
bond in event of ambiguity—Crane 
Co V Wise, 124 P2d 724, 190 Okl 
436 

91. Ry —^Dayton Lumber & Mfg Co 

V New Capital Hotel, 299 SW 
1063, 222 Ky 29 

92. !F7a —Standard Accident Ins Co 

V Bear. 184 So 97. 134 Fla 523, 
127 A L R 1 


La—^McDonald v Hams Gkis & Oil 
Co, 2 La App 241 

93. Tex—^Paik Presbvtenan Church 
of Italy V William Cameron & Co , 
Com App, 68 SW2d 63 

94. US—^Ameiican Surety Co of 
New York v Franciscus, CCA 
Mo . 127 P 2d 810 

Cal —C Ganahl Lumber Co v 
Thompson. 270 P 965, 205 Cal 354 
•La —^Minden Presb'\ terian Church 

V Lambert, 120 So 61, 167 La 712 
Md—^Hospital for Women of Mary¬ 
land, for Use of Robert S Green 
Inc, V U S Fidelity & Guaranty 
Co, 11 A 2d 457 177 Md 615, 128 
ALR 931 

Mo—Missouri, K & T Ry Co v 
America Surety Co of New Yozk, 
236 SW 657, 291 Mo 92. 
ObUgation to pay for materials 
Ky—New Yoik Indemnity Co v. 
Hurst, 66 SW2d -S. 252 Ky 59, 
94 ALR 861 

95. Md —Hospital for Women of 
Maryland, for Use of Robert S 
Green, Inc, v U S Fidelity & 
Guaianty Co, 11 A 2d 457, 177 Md. 
615, 128 ALR 031 

Conn —Byram Lumber & Supply 
Co V Page, 146 A 293, 109 Conn. 
256 

97. N C —Guilford Lumber Mfg Co 

V Johnson. 97 S E 732. 177 NC 

44 . 

98. Iowa —^A B Shorthill Co v 
^tna Indemn Co, 124 NW 613. 

40 C J p 355 note 5'6 

99. Ark—^^tna Casualty & Suiety 
Cb V Big Rock Stone & Material 
Co. 20 SW2d ISO, 180 Ark. 1. 

Ky—^New York Indemnity Co v 
Hurst, 66 SW2d 8. 252 Ry €9, 94 
ALR 864 

40 C J p 355 note 56 [a] 

1. Ky—^New York Indemnity Co v 
Hurst, supra. 
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daims IS absolute® and not merely an offer of guar¬ 
anty requiring notice of acceptance 3 The rules of 
law governing an ordinary contract of suretyship 
are not to be applied indiscriminately ^ 

The mere fact that the owner holds the bond of a 
surety company to indemnify him against any loss 
resulting to him from the default of the contractor 
does not effect a change in the relation between 
the owner and a subcontractor ,5 but a contractor's 
bond to the owner, permitting subcontractors, ma¬ 
terialmen, and laborers to sue thereon, has been 
held to relieve the premises of their hens ® Also 
the execution of a bond by the contractor to the 
owner to indemnify him against the claims of a 
subcontractor does not seem to imply an agreement 
on the part of the owner that the subcontractor 
shall be paid so that he may not make pa^^ment to 
the contractor even in accordance with the terms 
of the contract without seeing that the subcontrac¬ 
tor’s claims are satisfied,7 but, where a building 
contractor has covenanted to keep a building free 
from hens for a time extending beyond the time 


fixed for making the last payment, neither he nor 
his sureties can require tlie last pa 3 nnent if he is 
then in default,® and under the terms of some con¬ 
tracts and bonds executed pursuant thereto the own¬ 
er IS estopped, as against persons who have un¬ 
paid claims for labor and materials, to assert an 
equitable right to a trust fund created for the pur¬ 
pose of erecting the building or making the im¬ 
provement in question ® A bond indemnifying the 
owner against hens has been construed as having 
no bearing on the right of the contractor to recov¬ 
er in an ordinary action for extra work 

• 

A statutory boiid performs a double function 
It secures, in the first place, to the owner the faith¬ 
ful performance of the contract by the contractor,i® 
and, in the second place, it is intended to protect 
third persons from whom the contractor obtains 
materials and labor i® The statute and the bond 
for which It provides should be construed togeth¬ 
er,!^ the terms of the statute are to be read into 
the bond!® and control its mterpretation and ef- 


8. Cal—Carpenter v Furrey, 61 P 
369, 128 Cal 666 

3. Cal—Carpenter v Furrey, supra 

4. ha. —S Fidelity A Guaranty 
Co V D'Angelo. 90 So 564. 150 La 
188 

5. Fla—Gramling v Chapman, 88 
So 258, 81 Fla 362 

6. Tex—Texas Glass & Paint Co v 
Crowdus, 193 SW 1072. 108 Tex 
346—Globe Indemnity Co v West 
Texas Lumber Co. CivApp, 34 S 
W2d 896 

7. Iowa—Slagle v De Goover, 88 N 
W 932, 115 Iowa 401 

40 C J p 356 note 60 

8. Or—^Henry v Hand, 59 P 330, 
36 Or 492 

9. DC—^Hight V. Richmond Park 
Impr Co , 47 App D C 618 

10. Cal—Carpenter v. Markham, 155 
P. 644, 172 Cal 112 

40 C J p 356 note 63 

11. La—S Fidelity & Guaranty 
Co ▼ D'Angelo, 90 So 664, 150 
La 188 

IS La—U S Fidelity & Guaranty 
Co V D'Angelo, supra—Slagle- 
Johnson Lumber Co v Roberts, 4 
La App 216 

13. La—U S Fidelity & Guaranty 
Co V D'Angelo. 90 So 564, 160 
La 183—Slagle-Johnson Lumber 
Co y Roberts, 4 La App 216 
Pnblao work; Iisd. xLot ooafoxxed or 
removed 

(1) Statutes requiring a contrac¬ 
tor's bond for the protection of per¬ 
sons furnishing labor or material 
for state, municipal, or other public 


work do not confer the right to a 
hen —^In re Schilling, D C Ohio, 251 
F 966—40 C J p 58 note 45 [c] (1) 

(2) The federal statute providing 
for bonds in favor of those who fur¬ 
nish labor or material in the con¬ 
struction of public works is a recog¬ 
nition by congress of the inability 
of persons supplying contractors for 
public works with labor and mate- 
zials to talce liens on the public prop¬ 
erty of the United States, and is a 
substitute for a mechanics' hen law 
U S —S V Ansonia Brass & Cop¬ 
per Co, Va, 31 set 49, 218 US 
452, 64 LEd 1107 

NT—^People v Metropolitan Surety 
Co. 105 NE 99, 211 NT 107 

(3) Neither later statute requir¬ 
ing public officers to exact from con¬ 
tractors mechanics' lien bond nor 
failure to exact bond will abridge or 
defeat rights of materialman under 
mechanics' hen statutes against pub¬ 
lic buildings—^Huttig Mill Work Co 
V. Randel. 266 P 106, 126 Kan 744 

(4) A statute providing that a 
contractor on public work shall give 
bond, on which any person having 
a claim for work or material may 
sue, does not take from the laborer 
or materialman his right to a me¬ 
chanic's hen on a public building — 
Jewell County v Snodgrass & Toung 
Mfg Co, 34 P 741, 62 Kan 263 

14. La —Savings & Homestead 

Ass'n V Frank, 83 So 491, 146 La 
198 

15. Ark—Trinity Universal Ins Co 
V Willbanks. 144 S W 2d 1092, 201 
Ark 386—Stewart-McGehee Const 
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Co V Brewster, 284 SW 63, 171 
Ark 197 

Cal —Carpenter v. National Surety 
Co. 76 P 2d 523, 25 Cal App 2d 90 
La—^Manning v Barelh, 8 La App 
91 

WVa—Bluefleld Supply Co v M P 
Smith Const Co, 177 SE 296, 115 
WVa 637 

Zhclnsion and ezolnslon of matter 
in bond 

(1) Since the bond is a statutory 
one, whatever is in the bond that is 
not required by law should be read 
out of It, and whatever is not ex¬ 
pressed in the bond, and should have 
been included in it, should be read 
into It 

La—Minden Presbyterian Church v 
Lambert, 120 So 61, 1G7 La 712— 
Monroe Hardware Co v Delatte, 4 
La App 66 

WVa—^Atlas Powder Co v Nelson 
and Chase & Gilbert Co . 20 S E 2d 
890. 124 WVa 298—Bluefleld Sup¬ 
ply Co V M P Smith Const Co, 
177 SE 296, 116 WVa 637—Fire¬ 
proof Products Co V Logan, 169 
SE 400, 113 WVa 703 

(2) Statutes relating to such 
bonds preempt the entire field, so 
that all provisions outside the stat¬ 
utes must be stricken, only where 
the bond is given solely and exclu¬ 
sively thereunder—Standard Acci¬ 
dent Ins Co v Knox, CivApp, 181 
SW2d 863, reversed on other 
grounds 184 S W 2d 612, 144 Tex 
296 

(3) Statutory requirement that 
contractor's bond shall provide for 
prompt payment to laborers and ma- 
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fect,i® and the bond becomes a part of the con- 
tracti7 so that the language of the bond is to be in¬ 
terpreted by treating the contract and the bond as 
constituting an indivisible contract 

Under at least one statute, the effect of taking the 
bond provided for by statute, and its timely filing, 
is that the court must, where it is equitable to do 
so, restrict the recovery under liens of persons other 
than the contractor to an aggregate amount equal 
to the amount due from the owner to the contrac¬ 
tor and, if the bond as given does not meet the 
lequirements of the statute, the only penalty is that 
the materialmen, etc, can have liens on the proper¬ 
ty of the owner irrespective of contract price 20 
Under other statutes the effect of the bond is that 
the owner escapes the personal liability to the labor¬ 
ers and materialmen^i which, as discussed supra § 
256, would be imposed on him if he did not require 
the bond, or that funds due the contractor are re¬ 
leased from an equity or trust in favor of material¬ 
men and laborers and go into the hands of the con¬ 
tractor untrammeled 22 A bond indicating by its 
terms that it is intended to be in compliance with 
the statute will be treated as a statutory bond ,2 2 
conversely, a bond whose terms do not indicate such 
intention will not be so treated,24 nor is a bond a 


statutory bond where it fails to conform to statu¬ 
tory requirements^o or contains provisions contrary 
to the statute.26 

A retroactive construction will not be given to a 
bond, so as to make it apply to prior obligations, 
where a contrary intention of the parties appears 
on its face ,27 nor will a statute be construed as re¬ 
quiring a retroactive or retrospective bond unless 
the legislative intention to do so is clearly ex¬ 
pressed 28 

What law governs Where a building contract is 
made and is to be performed in a particular state, 
and the bond states that it is made for the benefit 
of persons who may establish a hen for material 
furnished, or labor performed, for the contractor, 
under the laws of that state, the nature, validity, 
and interpretation of the bond must be governed by 
the laws of that state 29 Where a bond and con¬ 
tract are executed in one state, to be performed 
partly in that state and partly in another, the inter¬ 
pretation of the contract is governed by the laws 
of the former state 2® 

§ 259. Liabilities on Bond 

a. In general 

b Release or discharge of sureties 


tenalmen, being mandatorv, will be | 
read into such a bond if it is silent 
as to such payment—Hartford Acci¬ 
dent & Indemnity Co v Natchez Inv 
Co, 132 So 636, 161 Miss 198. sug¬ 
gestion of error overruled 136 So 
497, 161 Miss 198, appeal dismissed 
Hartford Accident & Indemnity Co 
V Bunn, 62 S Ct 364, 286 US 169, 
76 LEd 686, motion denied 62 S 
Ct 456, 76 LEd 1301—Commercial 
Bank of Magee v Evans, 112 So 482, 
145 Miss 643 

(4) Stipulations contrary to such 
statutory requirement are without 
effect, but stipulations may be writ¬ 
ten into bond affecting liability of 
surety company and contractor to 
owner or builder—^Hartford Accident 
& Indemnity Co v Natches Inv Co, 
132 So 635, 161 Miss 198, sugges¬ 
tion of error overruled 136 So 497. 
161 Miss 198, appeal dismissed Hart¬ 
ford Accident & Indemnity C6 v 
Bunn, 62 S Ct 364, 286 US 169, 76 
LEd 686. motion denied 62 SCt 466, 
76 LEd 1301 

le. Cal —Carpenter v National 
Surety Co. 76 P 2d 623, 26 Cal 
App2d 90 

17- Cal —Sunset Lumber Co v 
Smith, 267 P 738. 91 CkdApp 746 
BisorepanmeB between bond and ooiu 
tract 

Fact that contractor's bond ran 
in fkvor of "First Presbyterian 


Church," whereas contract was en¬ 
tered into by "Minden Presbyterian 
Church" and bore different date, did 
not relieve surety or its indemnitor 
on giound that bond sued on was 
not connected with contract under 
which work was done, where peti¬ 
tion showed that bond sued on was 
bond given under the contract—^Min- 
den Presbyterian Church v Lambert, 
120 So 61, 167 La 712 
Sureties as paarties to contract 
Cal—Sunset Lumber Co v Snuth, 
267 P 738, 91 CalApp 746 

18. Cal —Sunset Lumber Co v 

Smith, supra 

19. Cal —Tyler v J I Mitrovich 
Bldg Co. 190 P 208, 47 CalApp 
69 

40 C J p 356 note 71 
Filing or recording see supra § 257 f 
Limitation of liens to amount due 
from owner to contractor general¬ 
ly see supra § 174 

90. Cal —^Luke v Southern Surety 
Co. 286 P 490, 104 CalApp 727 
81. La—^Morehouse Lumber & 

Buildmg Material Co v Jacob & 
Walker. 139 So 713, 18 LaApp 
636, affirmed 144 So 190 and 147 
So 504, 177 La. 76 
40 C J p 366 note 72 
Judgment in oonoursus proceeding 
for owner, who required bond of 
contractor, and recorded contract 
and bond, and made no payments aft- 
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er filing notice of any claim, and de¬ 
posited balance of contract price in 
registry of court, held proper—Fav- 
alora v Bourgeois, 114 So 119, 164 
La 621 

28. Miss—^Dickson v U S Fidelity 
& Guaranty Co, 117 So 245, 150 
Miss 864 

83. Miss—Hartford Accident & In¬ 
demnity Co V Natchez Inv. Co, 
119 So 366, 155 Miss 31 
24k. Ark —^National Surety Co v 
Standard Lumber Co. 54 S W 2d 
988, 186 Ark 664—^tna Casualty 
& Surety Co v Big Rock Stone & 
Material Co, 20 SW2d 180, 180 
Ark 1 

25 Ark —^Mansfield Lumber Co v 
National Surety Co. 5 S W2d 294, 
176 Ark 1035 

96. Ark —^Union Indemnity Co v 
Covington, 12 SW2d 884, 178 Ark 
533 

87. Miss —^U S Fidelity & Guar¬ 
anty Co V Maryland C^ualty Co, 
199 So 278, 191 Miss 103 

28. Miss —^U. S Fidelity & Guar¬ 
anty Co V Maryland Casualty 
Co. supra 

29. Ark—^F W Offenhauser & Co 
V Cupp. 16 SW2d 7. 179 Ark 361 

3a Ohio —^Indemnity Ins Co of 
North America v Stamberger Co, 
174 NE 629, 87 Ohio App 286 
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a. In General 

The liability of the sureties on a contractor’s bond 
ordinarily is limited by the terms of their undertaking 

Where it is sought to recover from the sureties 
on a building contractor’s bond for claims or hens, 
or damage or loss resulting therefrom, their lia¬ 
bility cannot be extended beyond the terms of their 
contract^i unless it is otherwise provided by stat¬ 
ute ,^2 and the liability of the surety is not deter¬ 
mined by a stipulation between the o^vner and the 


contractor with respect to the furnishing of a 
bond 38 In ascertaining the terms of the bond, the 
same rules of construction must be applied as in 
other contracts, 34 and when the matters for which 
recovery is sought come within the terms of the 
undertaking the sureties are liable,35 notwithstand¬ 
ing the surety received no compensation 36 In or¬ 
der to establish a pecuniary loss by the contrac¬ 
tor’s breach in failing to deliver it on time and free 
of valid hens, the owner must show a loss incurred 


31- U S —Hall V Union Indemnity 
Co, CCA Mo, 61 F 2d 85, certio¬ 
rari denied Union Indemnity Co v 
Hall, 53 set 222, 2S7 US 663, 77 
L Ed 572—First Nat Bank v 
American Surety Co of New York, 
CCA Ala. 53 F 2d 746 
Cal—Llewellyn Iron "Works v Reed, 

11 P2d 667, 123 CalApp 607—Pa¬ 

cific States Electric Co v U S 
Fidelity & Guaranty Co. 293 P 
812, 109 CalApp 691—^Luke v 

Southern Surety Co, 286 P 490, 
104 Cal App 727—Sunset Lumber 
Co V Smith, 267 P 738. 91 Cal 
App 746 

Ky—^Wilson Machinery & Supply Co 
V Fidelity & Casualty Co of New 
Toik, 110 SW2d 1075, 270 Ky 768 
—^Dayton Lumber & Mfgr Co v 
New Capital Hotel, 299 SW 1063, 
222 Kv 29 

La—Eddin^rton v Maryland Casual¬ 
ty Co, App, 197 So 195—^Arcadia 
Lumber Co v Austin, 131 So 601, 
15 La App 212—Stewart v Segal, 
126 So 718, 13 La App 359 
Miss—Linde Air Products Co v 
American Surety Co, 152 So 292, 
168 Miss 877—^Hartford Accident 
& Indemnity Co v Natchez Inv 
Co. 132 So 535, 161 Miss 198, sug¬ 
gestion of error overruled 135 So 
497, 161 Miss 198, appeal dis¬ 
missed Hartford Accident & In¬ 
demnity Co V Bunn, 62 S Ct 354, 
285 U S 169, 76 L Ed 685, motion 
denied 52 S Ct 456, 76 LEd 1301 
Pa.—Aldwyn Corp v Fidelity & De¬ 
posit Co of Maryland, Com PI, 57 
Dauph Co 282 

Tex —Rotsky v Kelsay Lumber Co , 

12 SW2d 973, 118 Tex 180, an¬ 
ew er to certified questions con¬ 
formed to. Civ App, 19 S W 2d 618, 
affirmed Fidelity & Deposit Co of 
Maryland v Kelsay Lumber Co, 
Com App, 29 SW2d 1052, modified 
on other grounds 33 S W 2d 731 

Wash—Swasey v Farr, 290 P 866, 
158 Wash 299 
40 C J p 356 note 76 

Matters held not within undertaking 

(1) “Material furnished,'* for 
which contractoi’s surety is liable 
under statute, does not include 
money advanced to contractor 
U S —First Nat Bank v American 
Surety Co ot New York, CCA 
Ala. 53 F 2d 746 


La—Smith v Smith, 142 So 132 174 
La 937—Young v Barelli, 125 So 
258, 169 La 319 

(2) Surety on bond conditioned on 
payment for labor and material held 
not liable to subcontractor for dam¬ 
ages caused by contractor's breach 
—F G Schaeffer Iron Works v 
Standard Accident Ins Co , D C N J , 
2 F Supp 764 

(3) Lumber used for forms to hold 
concrete and zemoved by contractor 
did not become integral part of 
structure covered by indemnifying 
bond insuiing payment for mateiial 
entering into structure —^Indemnity 
Ins Co of North Amezica v Ports¬ 
mouth Ice, Coal & Building Material 
Co, 172 NE 152, 122 Ohio St 439 
Bond given after materials ffimished 

Surety on bond to pay for materi¬ 
als furnished pzincipal is liable 
thereon, even though given after ma¬ 
terials wore furnished —^A Kieck- 
hefer Elevator Co v Music Arts 
Corporation. 262 NW 591, 214 Wis 
133 

32. Tex—Cooper v H H Hardin & 
Co, Civ App, 219 SW 550 

33. U S —First Nat Bank v Amer¬ 
ican Surety Co of New York, CC 
A Ala. 53 F2d 746 

34 ND—^Northern Light Lodge No 
1 I O O F V Kennedy, 73 NW 
524. 7 ND 146 

35. US—Ameiican Surety Co of 
New York v Franciscus, CCA Mo , 
127 F2d 810 

Ark—^Trinity Universal Ins Co v 
Willbanks, 144 SW2d 1092, 201 
Ark 386 

Cal —^Pacific States Electric Co v 
U S Fidelity & Guaranty Co, 293 
P 812, 109 CalApp 691 
La—Schreiber V Edgar. 122 So 285, 
168 La 443—Minden Presbyterian 
Chuich V Lambert, 120 So 61, 167 
La 712 

Miss —^Linde Air Products Co v 
American Surety Co, 152 So 292, 
168 Miss 877 

Neb — Fowler V Doran, 241 NW 759, 
123 Neb 37 

N J —^Van Order v Johnson, 158 A 
416, 110 N JEq 54 
Ohio—Indemnity Ins Co of North 
America v Portsmouth Ice, Coal 
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& Building Material Co, 172 N E 
152, 122 Ohio St 439 
40 C J p 356 note 78 

Unanthonzed changes 
Where contract limited owner's 
liability to changes authorized in 
writing, unauthorized changes con¬ 
stituted breach for which ownei, if 
damaged, could recover from surety 
—Massachusetts Bonding & Insur¬ 
ance Co V Lentz, 9 P 2d 408, 40 
Ariz 46 

Coequal liability of anrety and oon^ 
tractor 

The liability of suirety company 
on building contractor's bond secur¬ 
ing payment of all merchandise and 
furnishers of material is coequal 
ith that of contz actor —Graphic 
Arts Bldg Co v Union Indemnity 
Co, 111 So 470, 163 La 1—Folse v 
Maryland Casualty Co, La App, 193 
So 385 

Profits 

(1) Profits, even though they be 
fixed by contz act, cannot be recov- 
eied on a bond guaranteeing payment 
of laboz and material bills 

U S —Hardaway v National Surety 
Co. Ky, 29 set 202, 211 US 552, 
53 L Ed 321—Theobald-Jansen 

Electric Co v P H Meyer Co, 
CC ANM. 77 P2d 27 
Pa—Aldw>n Corp v Fidelity & De¬ 
posit Co of Maryland, Com PI, 67 
Dauph Co 282 

(2) Where building contractor con- 
ti acted with its surety to complete 
woik for compensation or profit 
measured by per cent of cost, and 
third person agreed with contractor 
to take over job for part of net 
profits, contractor had no claim 
against its surety for profit hoped 
for but not realized, and hence third 
person tracing its right through con¬ 
tractor had no greater right—Theo¬ 
bald-Jansen Elecliic Co V P H 
Meyer Co, CCANM. 77 F 2d 27 

36. La—^Wills V Fidelity & Deposit 
Co of Maryland, 83 So 448. 146 La 
169—^McDonald v Hams Gas & 
Oil Co, 2 La App 211 
Wis —Tawkej'-Crowley Lumber Co 
v Smaiko. 206 NW 976, 189 Wis. 
298 
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or paid because of liens fastened on the building or 
for which he was liable 37 The owner cannot re¬ 
cover against the sureties on an indemnity bond for 
payments made by him which were entirely volun¬ 
tary and without compulsion 33 

It has been held that a judgment establishing a 
hen IS conclusive against the sureties under oth¬ 
er authority such a judgment is not conclusive, but 
IS pnma facie evidence, against the surety,‘^0 who 
remains at liberty to contest its own liability by 
establishing affirmatively that the principal is not 
liable Where the judgment has been satisfied, 
the sureties are liable^2 unless the owner neglected 
to interpose a valid defense in the foreclosure 
suit ^3 

Where a bond of indemnity is given to a person 
who lends money to the owner, there can be no 
recovery on the bond because of liens filed where 
the lender, without authority from the owner, re¬ 
tains, in order to satisfy another debt, an amount 
exceeding what would be required to satisfy the 
liens,^^ but where a contract for the erection of a 
building provides that the owner shall withhold a 
certain per cent of the contract price until the build¬ 
ing IS completed and also for damages for delay in 
completion, and the contractor fails to complete the 
building in the time agreed on, thus subjecting him¬ 
self to the payment of damages for the delay, and 
also abandons the work before it is finished, the 
sureties on the contractor’s bond cannot successfully 


contend that they are not liable to respond to an ac¬ 
tion on the bond until the owner has paid the full 
contract price, predicating such contention on the 
fact that the owner has withheld the amount of 
damages due him for delay,'*® since he is not re¬ 
quired to lea\e his own claim unpaid and apply the 
money for the benefit of the sureties 

Status of particular claim or hen Under some 
bonds, and the construction placed thereon, it has 
been held that liabilitj' exists for unpaid claims, re¬ 
gardless of whether or not they are lienable,*'^ 
tliat a cause of action accrues in favor of the ob¬ 
ligee as soon as he is compelled to pay claims,^® 
that the owner is entitled to recover on the bond 
w'here, in order to prevent the filing of hens, he pays 
claims for work and materials which the original 
contractor has failed to pay,**® even though he 
makes such payments before liens are actually 
filed,^® litigated,3i or reduced to judgment,33 and 
that liability on the part of the surety exists where 
a judgment foreclosing a hen has been recovered 
but not paid 53 Under other bonds, and the con¬ 
struction placed thereon, it has been held that there 
is no Lability by reason of the mere existence of an 
unpaid claim for which no hen has been perfected,®^ 
or by reason of the payment of claims, as distin¬ 
guished from hens,55 or of claims for which the 
owner was not liable56 and which could not become 
liens,57 or of alleged hens which are mvahd and un- 

enforceable.53 


37. U S —^Union Indemnity Co v 
Vetter, CCAFla, 40 F 2d 606 

38. Hawaii—Craig v Uyeoka, 32 
Hawaii 913 

Mich—Park v Brunswick-Balke-Col- 
lender Co, 209 NW 188, 236 Mich 
210 

40 C J p 357 note 79 

39. Minn —Strimling v Union In¬ 
demnity Co, 216 NW 67, 172 

Minn 820 

40 C J p 357 note 80 

40. NT —Brescia Const Co v Wal- 
art Const Co, 281 NTS 43, 245 
App Div 106 

41. N Y —Brescia Const Co v Wal- 
art Const Go, supra 

40. Mo—^Winfield v Paulus & Wil¬ 
liamson Architectural Co, 68 Mo 
App 194 

Neb—Karel v BastEi 170 NW 891. 
103 Neb 191 

43. Cal—Brill V DeTurk, 62 P 462, 
130 Cal 241 

4^ Mo—Hurst v Randall, 68 Mo 
App 507 

45. Iowa—Getchell & Martin Lum¬ 
ber & Mfg Co V Peterson & 
Sampson, 100 NW 550, 124 Iowa 
599 


46 . Iowa—Getchell & Martin Lum¬ 
ber & Mfg Co V Peterson & 
Sampson, supra 

47. Wash —Crane Co v U S Fi¬ 
delity & Guaranty Co, 132 P 872, 
74 Wash 91 

40 C J p 357 note 84 

Recovery by subcontractors, laborers, 
or materialmen as alCected by sta¬ 
tus of particular claim see infra 6 
262 

48 . Minn—Cassan v Maxwell, 40 N 
W 367, 39 Minn 391 

40 C J p 367 note 86 

49 - Okl—^Wooten v Warmack, 112 
P2d 796, 188 Old 686, 134 ALR 
313 

40 CJ p 357 note 86 

50. Ark—^Wooten v Warmack, su¬ 
pra 

Wis —^Yawkey-Crowley Lumber Co 
v Sinaiko, 206 NW 976, 189 Wis. 
298 

40 C J p 857 note 87 

51. Iowa —Fellows v Hrrington, 170 
NW 646, 186 Iowa 322 

52. N D —Northern Light Lodge No 
1, I O O F v Kennedy, 73 NW 
524. 7 ND 146 

40 C J p 357 note 89. 
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63. Cal—^Hillcrest Co v Shrier, 188 
P 239, 41 Cal App 624 
Ga —Waldon v Maryland Casualty 
Co, 116 SE 828, 165 Ga 7o 
54w Hawaii—Craig v Uyeoka, 32 
Hawaii 913 

La—Greater New Orleans Home¬ 
stead Ass’n V Globe Indem Co, 
8 La App 262 

Minn—Simonson v Grant, 31 NW 
861, 36 Minn 439 

55. Neb—Bell v Paul. 62 NW 1110, 
35 Neb 240 

56. Mich —Marquette Opera House 
Bldg Co v Wilson. 67 NW 123, 
109 Mich 223 

Tex—Texas Fidelity & Bonding Co 

V Brown, Civ App, 179 SW 1126 

57. Mich —Marquette Opera House 
Bldg Co V Wilson, 67 NW 123, 
109 Mich 223 

Tex—Texas Fidelity & Bonding- Co 

V Brown, Civ App, 179 SW 1125 
Premium for employer’s liability liu 

Enranco 

Ark —F W Olfenhauser & Co v 
Cupp. 16 SW2d 7, 179 Ark 361 

58. Ga—iBtna Indemnity Co v. 
Comer. 70 S E 676. 136 Ga 24. 

40 CJ p 857 note 95. 
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In considering these divergent holdings it must 
be borne in mind that some bonds are construed to 
afford indemnity against liability, and not merely 
against loss,and that there is a breach of such a 
bond as soon as any liens are acquired,®^ while oth¬ 
er bonds are construed to be strict indemnity bonds 
against loss or damage,®^ and a breach of a bond 
of the latter character does not occur on the mere 
filing of a lien,®3 but only when the obligee has been 
actually damnified 

b. Release or Discharge of Sureties 

(1) In general 

(2) Alteration of, or departure from, 

contract generally 

(3) Payment or failure to pay 

(1) In General 

A subcontractor or materialman may waive his 
rights against the contractor’s surety, but his mere 
waiver or release of his lien, or his right thereto, gen¬ 
erally does not release or impair his right to proceed on 
the bond. 

Sureties on contractors’ bonds have been held not 
to be released or discharged by the fact that the 


surety and the owner were ignorant of the fact 
that the contractor had a partner,®^ by a dissolu¬ 
tion or change in the personnel of the contracting 
firm,®® by the execution by the owner of a statu¬ 
tory bond to discharge a mechanic’s hen asserted 
against the property,®® by the execution of a note 
to the sureties by the owner in consideration of 
their cancellation of a hen filed by them ,®7 by the 
failure of the architect to sign the certificate of the 
cost of completing the work after the contractor’s 
default,®® by the contractor’s disclaimer of liability 
for debts of the subcontractor,®® or by vanous other 
acts or circumstances 7® The fact that the con¬ 
tractor waives, against the owner, all claims for 
particular work does not relieve the surety of his 
obligation to the materialman supptying the articles 
involved 

Waiver of hen or of right against surety A sub¬ 
contractor or materialman may waive his rights 
against the contractor’s surety However, a sub¬ 
contractor’s or materialman's agreement with the 
contractor or surety to waive or release his hen 
or right of hen generally does not release or im¬ 
pair his right to proceed on the contractor’s bond,^® 


59. Cal —Carpenter v National 

Surety Co , 76 P 2d 623, 25 Cal App 
2d 90 

6a—^Waldon v Maryland Casualty 
Co. 116 SE 828, 155 Ga. 76 
40 CJ p 357 note 96 

60. Neb—^Kiewit v Carter, 41 NW 
286, 25 Neb 460 

Va—Stuart v Carter, 90 SE 537, 
79 WVa 92. L.RA1918D 1070 

61. Fla—Standard Accident Ins Co 

V Bear, 184 So 97, 134 Fla 523. 
127 AL.R 1 

40 C J p 358 note 98 
Measure of recovery under bond in¬ 
demnifying against damage see in¬ 
fra 8 261 

62. Nev —Carson Opera House Ass’n 

V Miller, 16 Nev 327 

63. Fla—Standard Accident Ins Co 

V Bear, 184 So 97, 134 Fla 523. 
127 A LR 1 

Nev—Carson Opera House Ass'n v 
Miller, 16 Nev 327 

66. Wash—Crowley v U S Fidel¬ 
ity & Guaranty Co. 69 P 784, 29 
Wash 268 

Termination and release or discharge 
of surety's liability generally see 
the C J S title Principal and Sure¬ 
ty §8 116-244, also 50 CJ p 92 note 
28-p 190 note 76 

66. Neb —^Kaufmann v Cooper, 65 
NW 796. 46 Neb 644 
40 C J p 359 note 29 

66. Ky—JEtna Casualty & Surety 
Co V U S Gypsum Co, 39 SW2d 
234, 239 Hy 247 


Bond to prevent or discharge lien i 
generally see supra 88 232-239 
67. Cal—Blj-th v Robinson, 87 P 
904, 104 Cal 239 

68 Ky—^Allen County v U S Fi¬ 
delity & Guaranty Co, 93 SW 44, 
122 Ky 825. 29 Ky L 356 
40 C J p 859 note 31 

69. Okl—Tway v Thompson, 16 P 
2d 76, 160 Okl 279, 84 AL.R 457 

70. US —Union Indemnity Co v 
Blumenfeld Ice & Coal Co, CCA 
Tenn , 64 F 2d 897—Hartford Acci¬ 
dent & Indemnity Co v Federal 
Bond & Mortgage Co, CCAMinn, 
69 F2d 950 

Aiiz—Massachusetts Bonding & In¬ 
surance Co V Lentz, 9 P.2d 408, 40 
Ariz 46 

Cal—Lasky ▼ American Indemnity 
Co , 283 P 974, 102 Cal App 192 
Ga—Fidelity & Deposit Co of Mary¬ 
land V Pittman, for Use of Geor¬ 
gia Marble Co, 183 S E 572, 52 Ga 
App 394 

La—Bell v Lieber, 125 So 871, 169 
La 731—^Parsons v U S Fidelity 
& Guaranty Co, 117 So 817, 166 
La 749 

Wash—J R Delvendahl Co v Ly- 
don, 18 P 2d 492, 171 Wash 651 
Taking obligation of oontraotor or 
I third person 

General rule is that persons sup¬ 
plying materials or labor do not, by 
taking from contractor or subcon¬ 
tractor his own written obligation, or 
that of third person, dischoige paid 
corporate surety on bond given for 

848 


protection of laborers and material¬ 
men —Fred Christensen, Inc, v Han¬ 
sen Const Co, 21 P 2d 195, 142 Or 
549 

Settlement agreement 
Where foreclosure action by obli¬ 
gee of completion bond against ovn- 
er-principal, claimants of hens for 
labor and materials used in con¬ 
struction of building, and surety was 
dismissed without prejudice, and old 
loan was refinanced under settle¬ 
ment agreement to which surety was 
not a party, providing that agree¬ 
ment should not relieve persons lia¬ 
ble to lien claimants, surety was not 
relieved from liability on the bond 
to laborers and materialmen — 
Haynes Hai dware Co v Western 
Casualty & Surety Co, 183 P 2d 574, 
156 Kan 356 

71. La—Young v Barelli, 125 So 
258, 169 La 319 

72. Cal—Kennedy v National Sure¬ 
ty Co, 295 P 359, 111 Cal App 306 

Consideration 

Cal —^Kennedy v National Surety Co, 
supra 

Acceptance of secnxity for claim 
Miss—^Hartford Accident & Indem¬ 
nity Co V Natchez Inv Co, 135 
So 497, 161 Miss 198, appeal dis¬ 
missed Ilaztford Accident & In¬ 
demnity Co V Bunn, 52 S Ct 354, 
285 US 1C9, 76 L Ed 685, motion 
denied 53 S Ct 456, 76 LEd 1301 

73. Cal—Fraters Glass & Paant Co 
V Southwestern Const Co, 254 P 
1007, 200 Cal 688—^Fraters Glass 
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at least where the surety suffered no injury from 
such waiver but the surety has been held re¬ 
leased where such waiver induced payment by the 
owner to the principal contractor and destroyed the 
surety's right to be subrogated to the materialman’s 
hen Where a building contract did not require 
a written audit or certificate from the architect for 
the payment of damages recoverable on the contrac¬ 
tor’s Ixmd, the obligation of the surety on the bond 
of the contractor, in an action of a subcontractor 
thereon, is not affected because the owner recov¬ 
ered damages, and by the sum so recovered reduced 
the amount in his hands applicable to the payment 
of the subcontractor’s claim ^6 

Giving of notice. The surety is not released by 
the failure of the owner to give him notice of cer¬ 
tain matters where no provision for such notice is 
contained in either the contract or the bond,77 or 
where, although there is such a provision in the 
bond, the facts do not bring the case within it,^® 
or it has been waived by the surety,^® or where the 
surety had full knowledge of the circumstances®® 
or sustained no loss through the failure to give no¬ 
tice Also the failure to give the surety notice 
does not relieve him from liability for hens where 
the notice is essential only in order to render him 
liable for the fidelity of the contractor in carr>ing 
out the contract ®2 it has been held that a contrac¬ 
tor who has seen the work performed and the ma¬ 
terial furnished in constructing the building is not 
m a situation to deny his liability on the ground 
that he has not been notified and that the surety on 


his bond is in the same position 

Transfer of ownoship of the premises does not 
release the surety on a bond indemnifying against 
mechanics’ hens where it assented to the transfer 
and the grantee became a principal in the bond 
jointly with the grantor,®^ nor can the surety com¬ 
plain of changes in the title occurring after its lia¬ 
bility on the bond has attached by the filing of the 
lien and its failure to take prompt steps to cause a 
release ®5 

Statutory bond Where a bond has been taken 
under the provisions of a statute and inures to the 
benefit of persons from whom the contractor ob¬ 
tains labor and materials, an owner w'ho releases 
the surety®® or by his acts brings about a situation 
in which it would be unconscionable to hold the 
surety to his obligations®*^ becomes liable to the 
same extent to which he would have if he had not 
required any bond However, unauthorized acts of 
the owner which may be sufficient to release the 
surety on such a bond as against the owner may 
not be sufficient to release him as against laborers 
and materialmen ®® Where the statute fixes no pe¬ 
riod of time for the duration of the surety’s re¬ 
sponsibility, he is not released from liability to a 
materialman until the latter’s claim has been paid 
or has become prescribed as provided by law.®® 

(2) Alteration of, or Departure from, Con¬ 
tract Generally 

Any material alteration of, or departure from, the 
building contract without the surety's consent ordinarily 
discharges him from liability for claims or liens for 
labor or materials. 


& Point Co V Southwestern Const 
Co. 290 P 45 107 CalApp 1— 

Santa Cruz Portland Cement Co 
V Snow Mountain Water & Power 
Co. 274 P 617, 96 CalApp 616 
Mich—^Morley Bros v F R Patter¬ 
son Const Co. 253 NW 213. 266 
Mich 52 

K J —Cellized Floors v Glens Falls 
Indemnity Co of New York, 156 
A 345. 9 NJMisc 1111 
Balease regnirad by trust agreemexLt 
Release of liens by materialmen, 
as required by trust agreement with 
mortgagee and owner executed after 
general contractor’s insolvency, did 
not discharge contractor’s surety 
from obligation to materialmen — 
iStna Casualty & Surety Co v U S 
Gypsum Co, 39 SW2d 234, 289 Ky 
247 

74. Ill—^Danville Hotel Co v. Ben¬ 
son, 262 IllApp 288 

75. Wis—^Weil-McLain Co v Mary¬ 
land Casualty Co. 258 NW 175, 
217 Wis 126 

78- Iowa—Getchell 6b Martin Lum- 
57CJS-54 


ber & Mfg Co v National Surety 
Co, 100 NW 556, 124 Iowa 617 

77. Ark—^Pope v Lawson, 174 SW 
148, 118 Ark 601 

78. US —Union Indemnity Co. v 
Blumenfeld Ice & Coal Co, CCA 
Tenn, 64 F 2d 897 

40 CJ p 359 note 35 

79. N C —Guilford Lumber Mfg Co 
y Johnson, 97 S E 732, 177 NC 
44 

Begistored mall notioe waived 

Wyo—^American Surety Co of New 
York V Bioadway Improvement & 
Investment Co, 271 P 19, 39 Wyo 
195, rehearing denied 274 P 13. 39 
Wyo 195 

80. Wash—^Lent's, Inc, v Straw- 
hun, 83 P 2d 343, 196 Wash 457. 

Wyo—^American Surety Co of New 
York v Broadway Investment & 
Improvement Co, 271 P 19, 39 
Wyo 195, rehearing demed 274 P 
13, 39 Wyo 195 

81. US —^Union Indemnity Co v 
Blumenfeld Ice & Coal Co, CCA 
Tenn, 64 F 2d 897 
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Kan—Martin v Robinson, 272 P 149, 
127 Kan 100 

82. Iowa—A E Shorthill Co v 
^tna Indem Co, 124 NW 613 

83. La—Brink v Bartlett, 29 So 
958, 105 La 336 

84. US —^Hartford Accident & In 
demnity Co v Federal Bond & 
Mortgage Co, CCAMinn, 59 F 
2d 950 

85. US —Hartford Accident & In¬ 
demnity Co V Federal Bond & 
Mortgeige Co, supra 

86. La —Savings & Homestead 

Ass'n V Frank, 83 So. 491, 146 La. 
198 

Liability of owner not requiring 
statutoiy bond see supra 9 256. 

87 La —Savmgs & Homestead 

Ass’n V Frank, supra. 

88. La—^U S Fidelity & Guaranty 
Co V D’Angelo. 90 So 564, 150 La 
188 

10 CJ p 859 notes 45. 46 

89. La—^Truscon Steel Co v B & 
T Const Co, 129 So 644, 170 La 
1083 
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Under the rule governing the liability of sure¬ 
ties on building contractors’ bonds generally, any 
material alteration of, or departure from, the build¬ 
ing contract without the consent of the surety will 
discharge or release him from liability for claims 
or hens for labor or materials,®^ notwithstanding 
he may have sustained no injury by the change®^ 
or even though such alteration was designed for 
his benefit or was to his advantage How ever, the 
surety is not necessarily released or discharged by 
every change in, or departure from, the contract,®^ 
especially as against laborers and materialmen®^ 
or where the bond has been given under a statute,®® 
particularly a statute providing that no modification 
of a building contract shall i elease or exonerate the 
surety ®® Where a building contract authorizes the 
owner, during the progress of the work, to request 
alterations, the surety is presumed to have knowm 
of the provision and to have agreed to be bound 


thereby 

(3) PajTnent or Failure to Pay 

Tha surety on a contractor’s bond is generally held 
to be released where the owner makes payments to the 
contractor not in conformity with the contract; but 
under some authorities the surety on a bond protecting 
laborers and materialmen, as well as the owner, is not 
discharged as to the former by such payments 

A surety cannot be discharged because of pay¬ 
ments made by the owner in pursuance of, or not 
departing from, the provisions of the contract,®® 
and the fact that the owmer, in making payment un¬ 
der the contract, has taken precautions not required 
by the contract does not release the contractor’s 
sureties from liability ®® On the other hand, sure¬ 
ties on a contractor’s bond to keep an owner harm¬ 
less from mechanics’ liens are released by the fail¬ 
ure of the ow’ner to pay the contractor according to 
agreement before default by the contractor.^ Also 


90. NJ—Meyer v Standard Acci¬ 
dent Ins Co. 177 A 255. 114 NJ 
Law 483 

Tex—Fidelity & Deposit Co of 
Maryland v Kelsay Lumber Co. 
ComApp. 33 SW2d 731 
40 C J p 359 note 48 

Notes intarfarmg with, contract stip¬ 
ulation 

Suiety on bond providing for pay¬ 
ments to contiactor fxom owner in 
cash or current funds held relieved 
from oblig-dtion to pay owner to ex¬ 
tent that notes taken by contz actor 
without surety’s consent intezfeied 
with contract stipulation—^Hartford 
Accident & Indemnity Co v Natchez 
Inv Co. 132 So 636. 161 Miss 198. 
suggestion of error overruled 135 
So 497, 161 Miss 198, appeal dis¬ 
missed Hartford Accident & Indem¬ 
nity Co V Bunn, 52 S Ct 364, 286 U 
S 169, 76 L Ed 685, motion denied 
62 set 456, 76 L Ed 1301 

Variation held, not shown 
Wis —Yawkey-Crowley Lumber Co 
V Sinaiko, 206 NW 976, 189 Wis 
298 

Provision held, not waived 

Manner provided by bond for mak¬ 
ing payments is not waived, as 
against surety, by provision for lat¬ 
ter's payment of materialmen’s 
claims, so as to entitle owner to pay 
them in different manner without re¬ 
leasing suiety—Meyer v Standard 
Accident Ins Co, 177 A 256, 114 N 
J Law 483 

Contract held not breached 
Owners did not breach construc¬ 
tion contract, so as to relieve con¬ 
tractor's surety, by failing to make 
good guaranty that proceeds of first 
mortgrage bonds would amount to 
certain mim, where time for making 
good deficiency had not arrived—J 


R Delvendahl Co v Lj don. 18 P 2d , 
492, 171 Wash 551 

91. Tex—Fidelity & Deposit Co of 
Mar^ land v Kelsay Lumbex Co. 
Com App , 33 S W Jd 731 

40 C J p 359 note 49 

92. Mo—Fulleiton Lumber Co v 
Oates. 89 Mo App JOl 

Tex —^Fidelity & Deposit Co of 
Maryland v Kelsay Lumber Co. 
ComApp, 33 SW2d 731 

93. Kan—Standard Asphalt & Rub¬ 
ber Co V Texas Building Co, 
162 P 299, 99 Kan 567, LRA 
1917C 490 

Va—American Surety Co v Plank & 
Whitsett, 165 SE 660. 159 Va 1 
W>o—American Surety Co of New 
Toik V BroadTiay Improvement 
A Investment Co, 271 P 19, 39 
Wyo 196, rehearing denied 274 P 
13, 39 Wyo 195 

Owner’s failure to subscribe for 
bonds 

Fact that owners did not subscribe 
for part of second mortgage bonds 
agreed on and pay o\er to building 
contractor such sum before com¬ 
mencement of construction held not 
material alteration of contract les¬ 
sening surety's liability on contrac¬ 
tor’s bonds R Delvendahl Co v 
Lydon. 18 P 2d 492. 171 Wash. 551 

94. Ark—Hawkins v Bradley, 18 S 
W 2d 291,.178 Ark 1073 

Cal —Western Bnck Co v Smith, 
271 P 356, 94 Cal App 370 
La —Baton Rouge Sash & Door 
Works v Decuir, 2 La App 129 
10 C J p 360 note 52 
Change to cost-plus contract 
Change from contract for definite 
sum to cost-plus contract does not 
exonerate surety from liability to 
materialman —Patten A Davies Lum- 
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I ber Co v McConville, 26 P 2d 429, 
219 Cal 161 

95. La—Baton Rouge Sash A Door 
Woiks V Decuir, 2 La App 129 
40 CJ p 360 note 53 
9& Cal —Patten & Davies Lumber 
Co V McConville, 25 P 2d 429, 219 
Cal 161 

40 C J p 360 note 63 [a] 

Transfer of premises by owner to 
contractor and execution ot trust 
deed by contractor in favor of own¬ 
er, whereby building was to be sold 
after completion and proceeds di¬ 
vided between them, do not, under 
such statute, release surety on bond 
running in favor of owner, laborers, 
and materialmen—^Western Brick Co 
v Smith, 271 P 356, 91 Cal App 370 

97. Cal—Simpson v Bergmann, 13 
P2d 531, 125 Cal App 1 
Changes made m accordance with 

the contract do not avoid the bond 
Ariz—Massachusetts Bonding & In¬ 
surance Co. V Lentz, 9 P 2d 408, 40 
Axiz 46 

Ark—Trinity Universal Ins Co v 
Willbanks, 144 SW2d 1092. 201 
Ark 386 

Ind —^Detroit Fidelity & Surety Co v 
Rickey, 166 NE 64, 96 Ind App 
704 

40 C J p 359 note 51 [a] 

98. Wash—Lent's, Inc, v Straw- 
hun, 83 P 2d 342. 106 Wash 467 

WVa—^Bluefield Supply Co v M P 
Szmth Const Co, 177 S E 296, 116 
WVa 637 

40 C J p 860 note 54 

99. Wash —Crowley v U S Fidelity 
& Guaranty Co , 69 P 784, 29 Wash. 
268 

40 C J p 860 note 55 
1. Nev—Carson Opera House Ass’n 
V Miller. 16 Nev 327. 

40 C J p 360 note 66 
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it has been held that the surety is released where 
the owner makes payments not in conformity with 
the contract,2 as where he makes payments m ad- 
vance® or without withholding a proportion of the 
price to protect himself against claims and liens of 
subcontractors, materialmen, and others according 
to the provisions of the contract but in a number 
of cases the rule has been held not applicable,® and 
it has been held in some,® although not other,*^ cas¬ 
es that, where the bond is conditioned for the pay¬ 
ment of claims for labor and material as well as 
for the protection of the owner, the sureties are 
not discharged from liability to persons furnishing 
labor and materials by reason of the owner's having 
made such payments, the theory being that the lia¬ 
bility created by the bond in favor of such persons 
IS independent of that assumed by the obligee and 
cannot be affected by the latter’s subsequent acts ® 
An architect cannot, without the surety’s consent, 
bind the surety by changing the terms of the con¬ 
tract with respect to payment of the contractor, so 
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as to prevent the surety from claiming a breach of 
the contract ® 

An owner who enters into an agreement modify¬ 
ing the building contract as to pa>ments cannot 
claim reimbursement from the surety for a loss 
sustained by reason of such modification and 
payments made by the owner in violation of a stat¬ 
ute release the sureties to the extent thereof 

A payment hy tivc owner directly to a claimant 
or his assignee relieves the sureties to the extent 
thereof,but does not entirely relieve them from 
their obligations,!^ as the pa>Tnent is beneficial, 
rather than prejudicial, to them A subcontract- 
tor’s acceptance of the contractor’s written obliga¬ 
tion does not preclude it from recovering on the 
contractor's bond, since such a taking is not a pa>- 
ment of its claim, in the absence of a special agree¬ 
ment to that effect,!® also a materialman’s accept¬ 
ance of the contractor’s promissory note does not 
release the surety!® unless there is an agreement 
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2. US — Han y Union Indemnity 
Co, CCA Mo. 61 F2d 85. certio¬ 
rari denied Union Indemnity Co v 
Hall. 53 set 222. 287 US 663. 77 
IiEd 572 

N J —^Meyer v Standard Accident 
Ins Co, 177 A 265. 114 NJLaw 
483 

Tex—Fidelity & Deposit Co of 
Maryland v Kelsay Lumber Co, 
ComApp, 33 SW2d 731 
40 CJ p 360 note 67 

3. Mich—^Park v Brunswick-Balke- 
Collender Co, 209 NW 188, 236 
Mich 210 

Mmn—Simonson v Grant, 31 NW 
861, 36 Mmn 439 

Mich—^Park v Brunswick-Balke- 
Collender Co, 209 NW 188. 235 
Mich 210 

40 C J p 360 note 69 
Deposit of oyexpayment la court 
Where the contract between the 
owner and the warrantor of the con¬ 
tractor stipulated that a stated por¬ 
tion of the amount of the contract 
was to be retained by the owner, and 
the owner paid more than the re- 
mainmg portion to the contractor, 
the owner was required to deposit 
the amount overpaid, together with 
the amount due the contractor, into 
court—^Monroe Hardware Co v. De- 
latte. 4 LaApp 66 

& Ga—^Waldon y Maryland Casual¬ 
ty Co. 116 SB 828. 166 Ga 76 
Ky—Young Men's Christian Associa¬ 
tion’s Assignee of Paducali v In¬ 
demnity Ins Co of North America. 
61 S W 2d 463. 244 Ky 473 • 

La —Slagle-Johnson Lumber Co y 
Roberts, 4 LaApp 216. 

40 C J p 360 note 60. 


‘Wlthholdliig h^d not required or ul- 
applioable 

(1) In general—^Martm v Robin¬ 
son, 272 P 149. 127 Kan 100 

(2) Contract and surety bond pro¬ 
visions for retaining percentages held 
inapplicable to building material on 
premises when contract was execut¬ 
ed, and used in construction of build¬ 
ing—^American Surety Co of New 
York V Broadway Improvement & 
Investment Co, 271 P 19. 39 Wyo 
195, rehearing denied 274 P 13. 39 
Wyo 195 

Payment before acceptance of bnild- 
ing 

Where contract for construction of 
building provided for payment in 
three installments, the last one to 
be made ten days after acceptance 
of building by owner, and owner 
made payment for material and labor 
out of last installment before ac¬ 
ceptance of building, and sureties of 
contractor had full knowledge of 
progress of construction, owner’s 
failure to withhold payment of all 
of last installment until after com- 
pletxon and acceptance of building 
did not operate to the prejudice of 
the sureties so as to release them 
from liability —^Lent's, Inc, v Straw- 
hun, 83 P 2d 343. 196 Wash 467 
Si Pa—^Pennsylvania Supply Co v 
National Casualty Co, 31 A 2d 453, 
152 Pa Super 217—Crane Co v 
National Casualty Co. 40 PaDist 
& Co 649 

40 C J p 861 note 61 
7- Tex—^Bullard v Noiton, 182 S 
W 668, 107 Tex 671 

8. Pa—^Pennsylvania Supply Co v 
National Ccuualty Co, 31 A 2d 463. 
162 Pa Super 217—Crane Co v. 
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National Casualty Co, 40 PaDist 
& Co 640 

40 C J p 361 note 61 [aj 
9. US —Hall v Union Indemnity 
Co. CCA Mo. 61 F2d 85, certio¬ 
rari denied Union Indemnity Co v 
Hall. 53 S Ct 222, 287 U S 663. 77 
LEd 672 

la Tex—^Fidelity & Deposit Co of 
Maryland v Kelsay Lumber Co. 
Com App . 83 S W 3d 731 

11. Fla—Standard Accident Ins Co. 
V Bear, 184 So 07. 184 Fla 623. 
127 A LR 1 

Mich —^Park v Bruns wick-Balke- 

Collender Co, 209 N W 188. 236 
Mich 210 

40 C J p 361 note 63 

12. Cal —^Dodd v Maddox. 288 P- 
130. 72 Cal App 705 

40 C J p 361 note 64 

13. Cal —^Dodd v Maddox, supra. 

40 C J p 861 note 65 

14. Cal—Dodd v Maddox, supra 
16. Or—^Fred Christensen, Inc, v. 

Hansen Const Co, 21 P 2d 195, 142 
Or 649 

la Cal—Giant Powder Co Consoli¬ 
dated V Fidelity & Deposit Co of 
Maryland. 7 P2d 1023, 214 Cal. 
639 

Miss—^Hartford Accident & Indem¬ 
nity Co V N O Nelson Mfg Co. 
135 So 349, 160 Miss 604 
XTote as aceouiLt stated 
Cal—^Hhmmond Lumber Co v Rich¬ 
ardson Building & Engineering Co „ 
286 P 851, 209 Cal 83. followed in 
Hammond Lumber Co v Richard¬ 
son Building & Engmeering Co. 
386 P 855. 209 Cal 781 
Note and trust deed 
Cal—^Patten & Davies Lumber Co. 
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that the note is to constitute payment of the indebt¬ 
edness 

An exte7ision of time for payment given to the 
contractor by a materialman who might in the first 
instance have fixed the time of the maturity of his 
claim without the knowledge or consent of the sure¬ 
ty does not release the surety,and the taking of a 
trade acceptance by a materialman from the con¬ 
tractor has been held not such an extension of time 
for payment as to release the surety ,1® likewise, 
where a contract to furnish material is silent as to 
the time of payment, the taking of a note with a 
fixed maturity date is not an extension of time for 
pajTTient so as to release the surety, but merely es¬ 
tablishes the matunty of a previously indefinite ob¬ 
ligation 20 

A general statute providing that the prolongation 
of the terms granted to the principal debtor with¬ 
out the surety’s consent discharges the latter does 
not apply to a general surety on a contractor’s bond 
for labor and materials to be furnished at a future 
time by persons then unknown and on terms which 
could only be agreed on later 2i In the absence of 
proof of the law of the state m which the bond 
was made, the law of the forum governs the ques¬ 
tion whether an extension of credit to the contrac¬ 
tor releases the surety 23 

§ 260. -Liability of Surety Completing 

Work 

A surety on a contractor’s bond, taking over the 

Y McConville, 25 P2d 429, 219 Cal 
161 

17. Cal—Giant Powder Co Consoli¬ 
dated V Fidelity & Deposit Co of 
Maryland, 7 P 2d 1023, 214 Cal 639 
Claim on note not within statute 
Under a statute requiring the bond 
to be conditioned for the payment of 
the claims of all persons performing 
labor or furnishing materials to be 
used in the work, ’’claims" do not 
include claim on promissory note 
taken in lieu of original claim with 
agieement that it constitute xxLTment 
of original debt—Giant Powder Co 
Consolidated v Fidelity & Deposit 
Co of Maryland, supra 

1& US —Chaffee v U S Fidelity 
& Guaranty Co, Neb, 128 F 918, 

63 CCA 644 

19. NT—^Buffalo Forge Co. v Fi¬ 
delity & Casualty Co of New York, 

256 NTS 329, 142 Misc 647 
40 C J p 359 note 32ra] 
aBxtension liald not unreasonable 
Subcontractor’s taking of sixty- 
day trade acceptance from contrac¬ 
tor for labor and materials furnished 
held not to extend time of payment 


work on the lattei’a default, is responsible to the owner 
for liens thereafter imposed on the property. 

Where the sureties on a contractor’s bond, after 
the abandonment of the contract by their principal, 
take over the woik or employ another builder to 
complete it, they assume the relation of principal 
obligors as to the work thereafter donees and are 
responsible to the owner for hens thereafter im¬ 
posed on the property by reason of the debts of their 
employee While a surety assuming charge of the 
work is liable for work done to replace defective 
work previously done by a subcontractor and not 
constituting a substantial performance of the sub- 
contract,25 he has been held not liable for the work 
previously done^B even though the contractor, after 
surrendering the work to the surety, agreed that 
both Items should be allowed ,27 and the surety has 
been held not to assume the obligation already due 
a materialman from the contractor.38 

On the other hand, the surety may be liable on 
mechanics’ hens accruing before the default,39 and 
the terms of the surety’s agreement with the owner 
may be such as to make the surety liable to all ma¬ 
terialmen 30 Where the owner paid claims of me¬ 
chanics and materialmen, with the knowledge and 
consent, and at the instance and request, of the 
building contractor’s sureties who had undertaken 
the completion of the building, he is entitled to re¬ 
cover from them the amount so paid.3i 

A surety taking over the work is not entitled to a 
mechanic’s lien by reason of payments made by it 33 

Wash —^Exposition Amusement 
Co V Empire State Surety Co, 
supra. 

27. Wash —Exposition Amusement 
Co V Empire State Surety Co, 
supra 

28. La—^Toomer v. Price, 122 So 
856, 168 La 678. 

29. NY—Harley v Mapes Reeves 
Const Co, 68 NYS 191, 83 Misc 
626 

Effect of aew contract 

The rule stated m the text is not 
affected hy the fact that the obligee 
obtained a new contract from the 
surety and declared the original con¬ 
tract “voided and forfeited*'—^Har¬ 
ley V Mapes Reeves Constr. Co, su¬ 
pra. 

30. Tex —Southern Surety Co v 
Weaver Bros , Com App, 56 S.W 2d 
634—W H Putegnat Co v Fidelity 
& Deposit Co of Maryland, Com 
App, 29 S W 2d 1004 

31. Cal —^Mazzera v Ramsey, 238 P 
101, 72 Cal App 601 

32. Colo—^Howard v. Fisher, 283 P 
1042, 86 Colo. 493. 


for unreasonable time so as to re¬ 
lieve contractor’s surety —Fred 
Christensen, Inc, v Hansen Const 
Co. 21 P2d 195. 142 Or 649 

20. Cal—^Hammond Lumber Co v 
Richardson Building & Engineer¬ 
ing Co, 285 P 851, 209 Cal 82. fol¬ 
lowed in Hammond Lumber Co v 
Richardson Building & Engineer¬ 
ing Co, 286 P 855, 209 Cal 781. 

21. La —^Electrical Supply Co v 
Eugene Freeman, Inc, 152 So 510, 
178 La. 741—W W Carre Co v 
E J Stewart & Co, 117 So 238, 
166 La 317 

2. NY—Buffalo FOrge Co v Fi¬ 
delity & Casualty Co of New York. 
256 NYS 329, 142 Misc. 647. 

3. Colo—^Howard v Fisher, 283 P 
1042, 86 Colo 493 

Minn—^Robinson v Hagenkamp, 53 
NW 813, 52 Minn 101 

24. Minn—^Robmaon v Hagenkamp, 
supra 

25. Wash —^Exposition Amusement 
Co y. Empire State Surety Co, 96 
P 168, 49 Wash 637, rehearing de¬ 
nied 97 P 464, 49 Wash 687. 
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§261. -Measure and Limit of Recovery 

The surety’s liability cannot exceed the penalty or 
amount named m the bond In a proper case the re¬ 
covery against the surety may include interest, as well 
as costs and expenses, including attorney's fees, incur¬ 
red m defending foreclosure suits. 

The liability of the surety on a contractor’s bond 
cannot exceed the penalty or amount named in the 
bond 33 Also, where the bond is one of indemnity 
against loss or damage, a person suing on the bond 
cannot recover more in damages than the loss actu¬ 
ally suffered ,3^ the owner is not entitled to recover 
as against the obligors in the bond the full amount 
of liens claimed as soon as they become established 
under the law as hens on the building, 3 5 tut it is 


necessary for him to pay off and discharge the hens 
before he can recover more than nominal damages 
for a breach of the bond 36 Ordinarily the amount 
which a subcontractor can recover on a statutory 
bond IS the contract price 37 

In a proper case the recovery against the surety 
may include interest33 although the bond guarantee¬ 
ing performance of the contract does not express¬ 
ly provide therefor,39 as well as costs and expenses 
incurred in defending foreclosure suits.^O including 
attorney’s fees,^l whether or not such fees have 
actually been paid, as long as the obligation to pay 
them has been incurred *3 However, under the 
terms of some bonds43 or the circumstances of some 


Surety cosiULfir into court throuffli 
aEsiyiieee or agents acquired no 
greater rights as to mechanic's lien 
than If action were in its own name 
—Howard v Fisher, supra 

33. Cal —Sunset Lumber Co v 
Smith. 267 P 738, 91 Cal App 746 

La—Arcadia Lumber Co v Austin, 
131 So 601. 15 La App. 212 
40 C J p 858 note 11 

34. La—Parsons v U S Fidelity & 
Guaranty Co, 117 So 817, 166 La 
749 

Mo—Wagner V Dette. 2MoApp 254 

35. Or—^Henry v Hajid, 59 P 330, 
36 Or 492 

38. Or—Henry v. Hand, supra 
Faymexit before trial 
In an action on a building contrac¬ 
tor's bond, plaintiff could recover 
for liens discharged by him after 
comencement of the action and be¬ 
fore the trial—Brand rup v Brazier, 
127 NW 424, 111 Minn 376 

37. Mo—City of St Louis ex rel 
Sears v Southern Surety Co, 62 

5 W2d 432, 833 Mo 180 

3a Ill—Otis Elevator Co y Ameri¬ 
can Surety Co of New York, 41 
NE2d 987, 314 Ill App 479, ap¬ 
plying Pennsylvania law 
Miss—^Hartford Accident & Indem¬ 
nity Co V Natchez Inv Co, 132 So 
635, 161 Miss 198, suggestion of 
error overruled 185 So 497, 161 
Miss 198, appeal dismissed Hart¬ 
ford Accident & Indemnity Co v 
Bunn, 52 S Ct 351. 285 US 169, 
76 LEd 685, motion denied 52 SCt 
456, 76 LEd 1301—U S Fidelity 

6 Guaranty Co v Parsons, 122 So 
544, 154 Miss 587—Mississippi Fire 
Ins Co V Evans, 120 So 738, 158 
Miss 635 

Tex —Fidelity & Deposit Co of 
Maryland v Kelsay Lumber Co. 
Com App, 29 S W 2d 1052, modi¬ 
fied on other grounds Fidelity & 
Deposit Co of Maryland v Kel¬ 
say Lumber Co, 33 SW2d 731— 
Equitable Casualty & Surety Co v 


Nowlin, Civ App, 35 S W 2d 1112, 
error refused 
40 C J p 358 note 16 
Amount due held sufficiently oer- 
tauL, or capable of being made cer¬ 
tain by calculation, to justify award 
of interest —Meda v Lawton, 18 P 2d 
665. 217 Cal 283 
Agreement as to rate 

(1) Materialman stipulating with 
building contractor for interest at a 
stated lawful rate until payment was 
entitled to hold surety on contrac¬ 
tor's bond liable for interest at such 
rate—Stewart v Segal, 126 So 718, 
18 La App 359 

(2) Under a statute authorizing 
proof of interest at the conventional 
rate only by written agreement of 
the parties, the mere placing of such 
rate at the foot of a materialman's 
account is insufficient to authorize 
recovery thereof—^Bell v Lieher, 125 
So 871, 169 La 781 
Oommencament on date claim due 
Ill —Cherry v .Stna Casualty & 

Surety Co. 25 NE2d 11, 372 Ill 
634 

TTnitemized interest not recoverable 
WVa—^Bluefleld Supply Co v M P 
Smith Const Co, 177 SE 296, 115 
WVa 637 

38. Miss —U S Fidelity & Guaranty 
Co V Parsons. 122 So 544. 154 
Miss 587—^Mississippi Fire Ins Co 

V Evans, 120 So 738, 163 Miss 635 

40l Minn—First Church of Christ, 
Scientist V Lawrence, 297 NW 
99, 210 Minn 37^—^National Tea Co 

V McDonough, 227 NW 205, 178 
Minn 388 

Tenn—Richmond Screw Anchor Co 

V B W Minter Co. 300 SW 674. 
166 Tenn 19 

40 C J p 368 note 17 
Where surety was properly notified 
of litigation, but refrained from par¬ 
ticipating therein, owner could re¬ 
cover from surety necessary and rea¬ 
sonable expenses incurred and sure¬ 
ty could not defeat liability on 
ground that surety was not party to 
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action—Olmstead v Fidelity & De¬ 
posit Co of Maryland, 28 P 2d 722, 
138 Kan 825 

41. Ariz —^Massachusetts Bonding 

& Insurance Co v Lentz, 9 P3d 
408, 40 Ariz 46 

Kan—Olmsted v Fidelity & Deposit 
Co of Maryland. 28 P 2d 722. 138 
Kan 826 

Mmn —First Church of Christ, Scien¬ 
tist V Lawrence 207 NW <19 210 
Minn 87—^National Tea Co v Mc¬ 
Donough, 237 NW 205, 178 Mmn 
388 

Miss—Hartford Accident & Indem¬ 
nity Co V Natchez Inv Co, 136 So 
407, 161 Miss 198, appeal dismissed 
Hartford Accident & Indemnity Co 
V Bunn. 52 SCt 354, 285 US 169, 
76 LEd 685 motion denied 52 S 
Ct 456, 76 L Ed 1301 
40 C J p 358 note 18 
Notice to surety; opportunity to de- 
fend 

Letter from owner’s attorney to 
surety held srfflcient notice of mate¬ 
rialman's suit to foreclose lien to 
give surety opportunity to defend, 
so as to bind surety by judgment of 
foreclosure and allowance of attor¬ 
ney's fees—^Detroit Fidelity & Sure¬ 
ty Co V Prey, 168 NE 910, 96 Ind 
App 696 

Failure to perform oonditioiui of con¬ 
tract 

Makers of mechanic’s lien note held 
not entitled to reimbursement under 
bond for attorney's fees expended by 
them and allowed against them, 
where they had not performed condi¬ 
tions of contract or tendered per¬ 
formance —Galbraith-Foxworth Lum¬ 
ber Co V Long, TexCivApp., 6 SW 
2d 162, error refused. 

42 , Mum—^First Church of Christ, 
Scientist V Lawrence, 297 NW. 99, 
210 Minn. 87 

43. Ind—^Detroit Fidelity & Surety 
Co V Frey, 158 NE 910, 96 Ind 
App 696 

Tex—Wm. Cameron & Co v Amer- 
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cases,^4 attorney’s fees have been held not recovera¬ 
ble ; and it has been held that items cannot be re¬ 
covered as costs incurred in the hen suit where 
they were not taxed or legally taxable as such 
Of course, where the facts show^ that there is no 
liability on the bond, the question w'hether a recov¬ 
ery might properly include attorney’s fees does not 
arise Where a statute permits the recovery of 
attorney’s fees on certain conditions, the conditions 
must, of course, be met,^7 and strict compliance and 
construction have been required, the statute being 
penal in its nature**® 

Recovery has been allowed for loss of rental by 
reason of delay in the completion of the building,*® 
but not for losses and expenses incident to the pur¬ 
chase and resale of land A surety has been held 
not liable for materials furnished at the request of 
the owmer after the contractor had absconded 

The surety Is entitled to have the building fund 
in the hands of the owmer properly applied as con¬ 
templated by the contract and bond and in accord¬ 
ance with the law,52 and it has been held that he 
IS entitled to have the value of extra w'ork offset 
against the owmer’s claim 5® Money which a con¬ 
tractor collected under a contract secured by a bond 
and paid to one who furnished him materials under 
that job and others should be credited on the bond, 
relieving the surety to that extent ,5* and it has 

lean Surety Co of New York, Com 
App, B5 S W2d 1032 
40 G J p 868 note 19 

44. La —Stewart v Segal, 126 So 
718, 13 La App 859 

40 C J p 868 note 20 
Wbara owner waived fortliez claim 
against contractor, contrcLctor's sure¬ 
ty was held not liable for attorney’s 
fees incurred, in litigation to recover 
on bond for materialmen and labor¬ 
ers—^American Surety Co of New 
York V \Vm Cameron & Co, Tex 
Civ App, 85 S W 2d 217, affirmed m 
part and reversed on other grounds 
in part Wm Cameron & Co v Amer¬ 
ican Surety Co of New York, Com 
App. 65 S W 2d 1032 

45. Wash—Sheard v U S Fidelity 
& Guaranty Co, 107 P 1024, 68 
Wash 29, rehearing denied 109 P 
276, 58 Wash 29 

46. Tenn—Bird v. Southern Surety 
Co. 200 SW 978, 139 Tenn 11 

47. La—W W Carre Co v E J 
Stewart & Co. 117 So 238, 166 La 
317—Stewart v Segal. 126 So 718, 

18 La App 359—Manning v Barelli, 

8 La App 91 

Wash —^Electro-Kold Sales Corpora¬ 
tion V General Casualty Co of 
America, 25 P 2d 572, 174 Wash 
565 


been held that payment by a contractor for materi¬ 
als furnished on a contract secured by a bond should 
be credited on the bond, whether or not the contrac¬ 
tor received the money under that contract 5S' 
Where a contract does not show the amount, char¬ 
acter, or price of the material to be furnished, and 
would ordinarily be insufficiently detailed to com- 
pi}' with the statute, the materialman may neverthe¬ 
less recover thereon where the surety agreed to pay 
all recorded liens 56 

§ 262 . Action on Bond 

a Right to sue and conditions precedent 
b Form of action 
c Time to sue 
d Parties 
e Defenses 
f Pleadings 

g Issues, proof, and variance 
h Evidence 
i Trial and judgment 

a. Bight to Sue and Conditions Precedent 

(1) In general 

(2) Suits by subcontractors, laborers, or 

materialmen 

(1) In General 

Under a bond promising the owner that the con- 

48L La —Hortman-Salmen Co v 

Continental Casualty Co, 129 So 
516, 170 La 879—Central Lumber 
Co V American Employers Ins Co , 
App, 15 So 2d 229-^oubert v U 
S Fidelity & Guspranty Co, 8 La 
App 525 

49. Tenn—Bird v American Surety 
Co, 200 SW 978, 139 Tenn 11 

50. Pa—Spiese v Shee, 108 A 871, 
260 Pa 3S0 

40 C J p 359 note 25 
mortgage foreclosure 
La—Parsons v U S Fidelity & 
Guaranty Co, 117 So 817, 166 La 
749 

La—^Lake Charles Planing Mill 
Co V Giand Lodge, IO O F. 63 
So 560, 127 La 238 

52. Fla—Standard Accident Ins Co 

V Bear. 184 So 97. 134 Fla 623, 127 
ALR 1 

53. Wash—Crowley v U S Fidel¬ 
ity & Guaranty Co, 69 P 784, 29 
Wash 268 

64h SC —Southern States Supply Co. 

V Union Indemnity Co, 159 SE. 
532, 161 SC 219 

55. SC—Southern States Supply 
Co V Union Indemnity Co, supra. 

66L La—Bell v Lieber. 126 So 871, 
169 La 731. 


Demaad 

La —Hurtman-Salmen Co v Conti¬ 
nental Casualty Co, 129 So 615, 
170 La 879—Central Lumbez Co 
V American Employers Ins Co, 
App, 15 So 2d 229—Geoige E 
Breece Lumber Co v Morris, 141 
So 787, 19 La App 875—Arcadia 
Lumber Co v Austin, 131 So 601, 
15 La App 212 

Becovery of foU amount clajmed 

(1) Wheie a statute provides for 
the recovery of such fee only where 
the full amount claimed by the suitor 
IS recovered, the award of a smaller 
amount will pi event the allowance of 
such fee —Madison Lumber Co v 
Globe Indemnity Co, La App, 168 
So 484—George E Breece Lumber 
Co V Morris, 141 So 787, 19 La App 
876—^Madison Lumber Co v Federal 
Surety Co, 128 So 60, 13 La App 
577—Thibodeaux & Harrison v Globe 
Indemnity of New York, 6 La App 
380 

(2) Bven a small difference be¬ 
tween the amount claimed and the 
amount awaided will prevent the re¬ 
covery of such fees—^Folse v Mary¬ 
land Casualty Co, La App, 193 So 
385 

Statute held not repealed 
La—^Arcadia l^umher Co v Austin, 
131 So 601. 15 La App 212 
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tractor will perform his contract and promising material- 
men to pay them for materials furnished, the owner’s 
and materialmen’s rights of action are separate and 
distinct. 

Where a bond contains a promise to the owner 
that the contractor will perform his contract and a 
promise to materialmen to pay them for materials 
furnished the general contractor, the respective 
rights of action of the owner and the materialmen 
are separate, distinct, and independent An own¬ 
er who has paid money to discharge hens may re¬ 
cover from the contractor and the surety on the 
bonds8 although such nght may not accrue until 
after satisfaction of the liens by pajTiient S9 He 
may proceed against the surety without first ex¬ 
hausting his remedy against the contractor 6® A 
second moitgagee may sue for breach of the condi¬ 
tion of a bond by the establishment of valid me¬ 
chanics’ liens against the property, without redeem¬ 
ing from the foreclosure of the first mortgagee 
Bondholders of a bankrupt corporation are not en¬ 
titled to maintain an action against the surety on a 
contractor’s bond as direct beneficiaries, where the 
bond runs to the corporation as obligee 

The si;irety has no cause of action against the 
owner by reason of the latter’s violation of the con¬ 
tract of suretyship®* or of the building contract,®^ 
the payment by the surety of the debts owing by 
the contractor to the materialmen,®® or the rendi¬ 
tion of a judgment against the surety for claims of 
subcontractors, laborers, or materialmen ®® 

A contractor cannot recover at law against the 


surety on a bond naming the trustees of mortgages 
as the sole obligees, there being no privity of con¬ 
tract ,®7 and under the language of particular in¬ 
struments in\ohed the contractor has likewise been 
held not entitled to recover in equity on the theory 
that such bond was a guaranty running to him ®* 
However, an indemnity bond may be such as to con¬ 
stitute a contract for the benefit of a third person 
so as to authorize an action against the surety by 
the contractor 6® 

An accounting as betw''een the owmer and the con¬ 
tractor’s surety may be allowed in a proper case 

Aibitration A provision of a contract with re¬ 
spect to arbitration of disputes does not apply, so 
as to prevent suit on a bond, where the subject 
matter of the suit is covered by a separate agree¬ 
ment made after the original one 

(2) Suits by Subcontractors, Laborers, or 
Materialmen 

(a) In general 

(b) As affected by status of particular 

claim or claimant 

(a) In General 

Whether subcontractore, laborers, or materialmen 
may sue on a contractor's bond depends, apart from 
statute, on the intention of the parties to the bond as 
evidenced by the language thereof 

Under the provisions of some statutes as to bonds 
given thereunder, persons performing labor or fur¬ 
nishing materials have a right to recover thereon,^^ 


57. Ill—^Danville Hotel Co. v Ben¬ 
son, 262 IllApp 288 
SSL Neb—Karel v Baata, 170 NW 
891. 103 Neb 191 
Cliciuty of actions 
Surety on bond, which failed to 
defend lien foreclosure suit, could not 
complain that suit against it by trus¬ 
tees for bondholders for reimburse¬ 
ment might put It to circuity of ac¬ 
tions and multiplicity of suits in or¬ 
der to establish its nght of subroga¬ 
tion —Hartford Accident & Indemnity 
Co V Federal Bond & Mortgage Co, 
CCAMinn, 69 F 2d 950 

59. Tenn—^Richmond Screw Anchor 
Co V H W Minter Co. 300 S W 
674, 156 Tenn 19 

6a Mo—Manny v New Toik Nat 
Surety Co, 78 SW 69, 103 Mo 
App 716 

61. Minn —Strimlmg v Union In¬ 
demnity Co, 222 NW 612, 176 
Minn 26 

02m Ill—Cherry v ^tna Casualty & 
Surety Co, 25 Nl]2d 11, 372 111 
534 

63, La—S Fidelity & Guaranty 


Co V D’Angelo. 90 So 564, 150 La 
188 

40 C J p 361 note 69 

ea La—U S Fidelity & Guaranty 
Co V D'Angelo, supra 

40 C J p 361 note 70 

65. La—U S Fidelity & Guaranty 
Co V D’Angelo, supia 

40 CJ p 361 note 71 

66. Tex—Globe Indemnity Co v 
West Texas Lumber Co . Civ App, 
34 SW3d 896 

40 C J p 361 note 73 

67. DC—James Stewart & Co v 
Liberty Trust Co, 50 P 2d 1008, 60 
App DC 213 

ea DC—James Stewart & Co v 
Liberty Trust Co, supra 

6a Wis —Kieckhef er Klevator 
Co V Music Arts Corporation, 252 
NW 591, 214 Wis 133 

7a Mich —Slater v First M E 
Church of Pontiac. 214 NW 417. 
239 Mich 477 

71. Mich —Morley Bros v P R 
Patterson Const Co. 253 NW 213, 
266 Mich 52 

72. US—^Hartford Accident & In- 

855 


demnity Co v Board of Education 
of Dist of Beaver Pond, in Mercer 
County, CCAWVa, 15 P2d 317 
Cal —Sunset Lumber Co v Smith, 
267 P 738, 91 Cal App 746 
Ill —^Ekstrand v Sevenn, 54 N E 2d 
724, 322 IllApp 693, construing 

Kansas statute 

Md —Hartford Accident & Indemnity 
Co, Hartford, Conn, v W & J 
Knox Net & Twine Co, 133 A 261, 
150 Md 40 

Miss —^Hartford Accident & Indem¬ 
nity Co V Natchez Inv Co, 119 
So 366, lo5 MaSS 31 
Mo—City of St Louis ex rel Sears 
V Southern Surety Co, 62 SW2d 
432, 333 Mo 180 
40 C J p 362 note 88 

Sfleot on right to sne contractor 
Accrual of cause of action for la¬ 
bor and materials on contractoz's 
bond at completion of work does not 
intexfere with common-law right to 
sue contractor—Chappell v National 
Surety Co. 133 SE 21, 191 NC 703 

Seehingr payment from surety not re- 
gnired 

Subcontractor who has obtamed 
judgment against main contractor is 
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and, apart from such statutes, whether subcontrac¬ 
tors, laborers, or materialmen are entitled to sue 
on a contractor's bond depends on the intention of 
the parties at the time the bond was executed,^ 3 


such intention to be determined by the terms of the 
bond,"^^ construed as a whole'^5 and in connection 
with the terms of the building contract^® and the 
attendant circumstances ,77 but it has also been 


not required to look to the latter's 
surety for payment e\en though un¬ 
der state law bond covers loss suf¬ 
fered by those furnishing labor or 
materials direct!v to principal —^Bl- j 
gin V Housing Authority of City of 
BredericK, DCMd. 62 FSupp 250 

73. IT S —^Phillips Co V Constitu¬ 
tion Indemnity Co of Philadelphia, 
CCAWis, 68 F2d 304, stating 
Illinois law—Maryland Casualty 
Co V Johnson, DC Mich, 15 F 2d 
253 

Ala —^Fidelity & Deposit Co of Balti¬ 
more, Md. V Rainer, 125 So 55. 
220 Ala 262, followed in Parker v 
Fidelity & Deposit Co of Mary¬ 
land, 125 So 60 220 Ala 267 
Cal—^Woodhead Lumber Co v B G 
Niemann Inveptments, 278 P 913, 
99 Cal App 456 

Fla—Johnson Electric Co v Colum¬ 
bia Casualty Co 133 So 850, 101 
Fla 186. 77 ALR 1 
E:an—Haynes Hardware Co v West¬ 
ern Casualty & Surety Co, 133 P 2d 
574, 156 Kan 356 

Ky—Royal Indemnity Co v Inter¬ 
national Time Recording Co of 
New York, 75 SW2d 527, 265 Ky 
823 

Md—Hospital for Women of Mary¬ 
land, for Use of Robert S Green, 
Inc, V U S Fidelity & Guaranty 
Co, 11 A 2d 457, 177 Md 615, 128 
ALR 931—Hartford Accident & 
Indemnity Co, Hartford, Conn, v 
W & J Knoz Net & T\i’ine Co, 
132 A 261. 150 Md 40 
Mich —^R C Mahon Co v R S 
Knapp Co, 247 NW 195, 262 Mich 
325 

Neb—^Fowler V Doran, 241 NW 759, 
123 Neb 37 

NY—Graybar Electric Co v Sea¬ 
board Surety Co. 283 NYS 522, 
157 M.SC 275 

ND—^Hollerman Mfg. Co v Stand¬ 
ard Accident Ins Co, 289 NW 741, 
61 ND 637 

Ohio—^Indemnity Ins. Co of North 
America v Stamberger Co, 174 N 
E 629, 37 Ohio App 236—Cleve¬ 
land Window Glass & Door Co v 
National Surety Co, 160 NE 720. 
27 Ohio App 65 

Pa—Pennsylvania Supply Co v. Na¬ 
tional Casualty Co, 31 A.2d 453, 
152 Pa Super 217 

Tez—^Wm Cameron & Co v Amer¬ 
ican Surety Co of New York, Com 
App, 55 SW2d 1032—Faiker 
Roofing Co V JEtna. Casualty & 
Surety Co, Com App, 55 S W 2d 
608—Commercial Standard Ins Co 
V Stone, Civ App , 167 S W 2d 570, 
error refused—Employers Liability 
Assur Corporation, Ltd, v. Trane 


Co, Civ App, 153 SW2d 848 re¬ 
versed on other grounds 163 SW 
2d 398, 139 Tez 3S8—E Nelson 
Mfg & Lumber Co v Roddy, Civ 
App, 34 S W 2d 624, reversed on 
other grounds American Employ¬ 
ers’ Ins Co V Roddy, Com App, 
51 SW2d 280—Oak Cliff Lumber 
Co V American Indemnity Co, 
Civ App, 266 SW 429 
Right of third person to sue on con¬ 
tract for his benefit generally see 
Contracts 5 519 

An. assignee of the claims of labor¬ 
ers and materialmen may maintain 
an action on a bond given for their 
benefit 

U S —^Hartford Accident & Indemnity 
Co V Board of Education of Dist 
ot Bea\er Pond, in fiercer County, 
CC A WVa, 15 F2d 317 
NC—Independence Trust Co v 
Poiter & Boyd, 132 SE 806, 191 
NC 672 

A guaranty that no liens would be 
filed in connection with a building 
has been held to run in favor of per¬ 
sona furnishing labor or materials 
for the 3 ob —^W R Spalding Lumber 
Co V Fradkin, 156 P 2d 450, 68 Cal 
App 2d 808 

74. Ala—Fidelity & Deposit Co of 
Baltimore, Md, v Rainer, 135 So 
55, 220 Ala 262, followed in Parker 
V Fidelity & Deposit Co of Mary¬ 
land, 125 So 60, 220 Ala 267 
Conn—Byram Lumber & Supply Co 
v Page. 146 A 293, 109 Conn 256 
Fla—Curtiss-Brjght Ranch Co v 
Selden Cypress Door Co, 107 So 
679, 91 Fla 851—^Dekle v Valnco 
Sandstone Go, 77 So 95, 74 Fla 
846 

Kan —^Haynes Hardware Co v West¬ 
ern Casualty & Surety Co, 133 P 
2d 674, 156 Kan 356. 

Ky—^RoyaJ Indemnity Co v Inter¬ 
national Time Recording Co of 
New York, 76 SW2d 527, 256 Ky 
823 

Md—^Hospital for Women of Mary¬ 
land, for Use of Robert S Green, 
Inc, V U S Fidelity & Guaranty 
Co. 11 A 2d 457, 177 Md 615, 128 
ALR 931—Hartford Accident & 
Indenmity Co, Haitford, Conn, v 
W & J Knox Net & Twme Co, 182 
A 261, 150 Md 40 

Neb—Fowler v. Doran, 241 NW 759, 
128 Neb 87 

N D —Hollerman Mfg Co. v Stand¬ 
ard Accident Ins Co, 289 NW 741, 
61 ND 637 

Pa—Pennsylvania Supply Co v Na¬ 
tional Casualty Co, 81 A 2d 453, 
152 Pa Super 217 

Tez —Employers Liability Assur 
Corporation, Ltd v Trane Co, Civ 
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App, 153 SW2d 848. reversed on 
other grounds 163 SW2d 398, 139 
Tex 388—^E Nelson Mfg & Lum¬ 
ber Co V Roddy, 34 SW2d 631, 
reversed on othe^ grounds Ameri¬ 
can Employers’ Ins Co v Roddy. 
Com App , 51 S W 2d 280 
40 CJ p 361 note 75 
Agreement in condition of bond 
Conn—^Byram Lumber & Supply Co 
V Page. 146 A 293, 109 Conn 256 
Ky—^^tna Casualty & Surety Co v 
U S Gypsum Co, 39 SW2d 234. 
289 Ky 247 

75. Mich—^R C Mahon Co v R S 
Knapp Co, 247 NW 195. 262 Mich 
825 


77. Tez—E Nelson Mfg & Lumber 
Co V Roddy, Civ App , 34 S W 2d 
624, leversed American Employers' 
Ins Co V Roddy. Com App, 51 
SW2d 280 

CtoLeral policy of promoting builds 
mg Industry and its ozderly conduct 
by putting bond behind obligations 


76. Kan —Haynes Hardware Co v 
Western Casualty & Surety Co, 133 
P 2d 574. 156 Kan 356 

Ky —Roval Indemnity Co v Inter¬ 
national Time Recording Co of 
New York, 76 SW2d 627. 255 Ky 
8^8 

Md —^Lange v Board of Education of 
Cecil County, to Use and Benefit 
of International Business Machines 
Corporation, 37 A 2d 317, 183 Md 
255 

Neb—Fowler V Doran, 241 NW 769, 
123 Neb 37 

ND—^Hollerman Mfg Co v Stand¬ 
ard Accident Ins Co, 239 NW 741, 
61 ND 637 

Tex —^Employers Liability Assur 
Corporation, Ltd v Trane Co, Civ 
App, 153 SW2d 818. reversed on 
other srounds 163 SW2d 398, 189 
Tez 388—^E Nelson Mfg & Lum¬ 
ber Co V Roddy, Civ App, 34 S 
W 2d 624, reversed on other 
giounds American Employers’ Ins 
Co V Roddy, Com App, 61 S W 2d 
280 

40 C J. p 361 note 76 

Bond referring to contract 

US—Consolidated Cut Stone Co v 
Hartford Accident & Indemnity Co, 
GCAOkl, 62 F2d 975. certiorari 
denied 58 S Ct 689, 289 US 743, 
77 LEd 1490 

Md—Lange v Board of Education of 
Cecil County, to Use and Benefit 
of International Business Machines 
Corporation, 37 A 2d 317, 188 Md 
255 

Va—^Bristol Steel & Iron Works v 
Plank. 178 S E 58, 163 Va 819, 118 
ALR 50 
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held that, where the contract and bond are plain 
and unambiguous, they should be construed by their 
provisions alone, and the intent and legal effect 
thereof not arrived at by a consideration of ex¬ 
traneous evidence “^8 Doubt existing between the 
parties to a contractor’s bond as to whether it cov¬ 
ered the claims of laborers or materialmen may be 
resolved by the subsequent construction placed on it 
by the parties ^8 However, a surety on a contrac¬ 
tor’s bond IS not estopped to deny its liability to 
m'lterialmen by a letter to the latter requesting 
statements of their claims to facilitate payment to 
them by the contractor ,8® nor does the surety’s ac¬ 
tion in undertaking to distribute the contractor’s 


funds to materialmen constitute a construction of 
the bond by the surety as binding it to pay material- 
men 81 It has been said that if the terms of the 
bond admit of two interpretations the one which 
furnishes the greater indemnity should be adopt¬ 
ed 82 

The right of such parties to sue on the bond is 
affirmed not only in cases where the bond expressly 
provides that they may do so83 or declares that it is 
for their use or benefit,84 but also in cases where 
It appears by fair and reasonable intendment that 
their rights and interests were contemplated and 
provided for,85 as where protection to the owner is 


of contractor may be considered in 
asoertainingr intent of contractor’s 
bond —Fidelity & Deposit Co of Bal 
timore, Md, v Hamer, 125 So 65. 
220 Ala 262, followed in Parker v 
Fidelity & Deposit Co of Maryland. 
126 So 60. 220 Ala 267 

78. Tez —Standard Accident Ins 
Co V Blythe, 107 S W 2d 880, 130 
Tez 201 

79. Kan—^Haynes Hardware Co v 
Western Casualty & Surety Co, 
133 P2d 674, 156 Kan 356 

80 Wash—^Forsyth Vs New York 
Indemnity Co, 293 P 284, 159 
Wash 318 

81. Wash —^Forsyth v N-ew York 
Indemnity Co, supra. 

82. Ohio —Indemnity Ins Co of 
North America v Stamberger Co. 
174 N E 629, 37 Ohio App 236 

83. Ind—Nash Engineering Co v 
Marcy Realty Corporation, 64 N 
E 2d 263, 222 Ind 396 

N Y—International Time Recording 
Co of New York v Southern Sure¬ 
ty Co of New York. 254 NYS 
668, 142 Misc 601 

NC—Guilford Lumber Mfg Co v 
Johnson. 97 SE 732, 177 NC 44 
Wash —Electro-Kold Sales Corpora¬ 
tion V Genet al Casualty Co ot 
America, 26 P2d 672, 174 Wash 
555 

PorsonB ■‘who may establleii a lien” 
Tez —^Natkin Engineering Co v 
.ffitna Casualty & Surety Co, Civ 
App. 22 S W 2d 717, affirmed. Com 
App , 37 S W 2d 740. 

84. Ark—^Holcomb v. American 
Surety Co, 42 S W 2d 765, 184 Ark 
449—^Lena Lumber Co v Bnck- 
house, 292 SW 1007, 173 Ark 348 

NY—Graybar Electric Co v Sear 
board Surety Co, 283 NYS 622. 
167 Misc 275 

Tex—Southern Surety Co v Wea¬ 
ver Bros, Com App, 56 SW2d 
634 

40 C J p 361 note 77. 


”AjLy party who fnznaslied mate¬ 
rials” 

U S —F H McGraw & Co v Sher¬ 
man Plastering Co , DC Conn , 60 
F Supp 504. affirmed, CCA, F H 
McGraw & Co v Milcor Steel Co, 
149 F2d 301, certiorari denied F 
H McGraw & Co v John T D 
Blackburn. Inc, 66 SCt 92, 326 U 
S 7'53, 90 LEd 452, and JEtna 
Casualty & Surety Co v Milcor 
Steel Co, 66 SCt 92. 326 US 753, 
90 LEd 452 

85. US —^Phillips Co V Constitu¬ 
tion Indemnity Co of Philadelphia, 
CCAWis, 68 F2d 304, stating 
Illinois law 

Ark—Johnston v Lindsey, 36 SW 
3d 396, 183 Ark 466—.^cna Casu¬ 
alty & Surety Co v% Big Rock 
Stone & Material Co. 20 S W 2d 
180, 180 Aik 1—Mansfield Lumber 
Co V National Surety Co, 6 S W 
2d 294. 176 Ark 1035 

Cal—Woodhead Lumber Co v E G 
Niemann Investments. 278 P 913, 
99 Cal App 456—Sunset Lumber 
Co V Smith, 367 P 738, 91 Cal 
App 746 

Conn—^Byram Lumber & Supply Co 
V Page, 146 A 293, 109 Conn 25G 

Fla—Johnson Electric Co v Colum¬ 
bia Casualty Co, 133 So 850, 851, 
3 01 Fla 186—^American Surety Co 
of New York v Smith, 130 So 
440, 100 Fla 1012 

Ill—Cheny v .SJtna C.isualty & 
Surety Co, 26 NE2d 11, 373 Ill 
534 

Kan —Haynes Hardware Co v 
Western Casualty & Surety Co, 
133 P2d 574, 156 Kan 356—^Topeka 
Steam Boiler Works Co v U S 
Fidelity & Guaranty Co, 1*5 P 2d 
416, 136 Kan 317 

|Ky—^.^tna Casualty & Surety Co v 
U S Gypsum Co. 39 SW2d 234, 
239 Ky 247 

Md—^Hartford Accident & Indemnity 
Co, Hartford, Conn v W & J 
Knox Net & Twine Co. 132 A 261, 

I 150 Md 40 

^ Minn —St Paul Foundry Co v Bv- 
enson, 211 N W 834, 169 Minn 485, 

857 


reargument denied 213 NW 332, 
leq Minn 485 

Neb—Fowler V Doran, 241 NW 759, 
323 Neb 37 

Ohio—Indemnity Ins Co of North 
America v Stamberger Co, 174 N 
E 629, 37 Ohio App 236 
Pa—Pennsylvania Supply Co v Na¬ 
tional Casualty Co, 31 A 3d 452, 
152 Pa Super 217 

Tex—^Wm Cameron & Co v^ Ameri¬ 
can Surety Co of New York, Com 
App. 55 SW2d 1022—Parker 
Roofing Co V .^tna Casualty & 
Surety Co , Com App, 55 S W 2d 
508—American Employers’ Ins Co 
V Roddy, Com App. 51 SW2d 280 
—Commercial Standard Ins Co v 
Stone, Civ App, 167 S W 2d 570, 
error refused—Commercial Stand¬ 
ard Ins Co V Higginbotham-Bart- 
lett Co, Civ App, 161 SW2d 63. 
error refused 

Va—Bristol Steel & Iron Works "v 
Plank, 178 SE 68, 168 Va 819, 
115 ALR 50 

Wash —^Electro-Kold Sales Corpora¬ 
tion v General Casualty Co of 
America. 25 P 2d 573, 174 Wash 

40 C J p 361 note 78 

General third-party beneficiary stat- 
nte or mle 

Cal —Sunset Lumber Co v Smith, 
267 P 738, 91 Cal App 746 
Kan —^Haynes Hardware Co v West¬ 
ern Casualty & Surety Co, 133 P 
2d 574. 156 Kan 366 
SD—Thompson Yards v Van Nice, 
239 NW 753, 59 S D 306 
liberal constmctlon for clalxnants 
The weight of authority is to the 
effect that a contractor’s bond should 
beOiherally construed in favor of la¬ 
borers and materialmen for whose 
benefit a bond is ostensibly executed, 
as against a paid surety company — 
Hospital for Women of Maryland for 
Use of Robert S Green. Inc v U S 
Fidelity & Guaranty Co, 11 A 2d 467. 
177 Md 616, 128 ALR 931 
Direct benefit 

Conti actor's bond must have been 
executed for materialman’s direct 
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not an adequate explanation for the insertion of 
particular clauses 8® 

Subcontractors, laborers, and materialmen are 
frequently held to have a right to sue on the bond 
where a promise, covenant, provision, or condition 
of the bond, or of the contract to which it refers. 


either by its express terms, or by the construction 
placed thereon, is deemed to secure the pa>ment 
of claims for labor performed or materials fur¬ 
nished by them, or to obligate the contractor to 
pay for labor and materials,®'' unless the suietj’s 
contract in terms disclaims liability to such per- 


benefit in order to authorize suit by 
or for use of materialman—Fidelity 
& Deposit Oo of Baltimore, Md. v 
Rainer, 125 So 55. 220 Ala 262. fol¬ 
lowed in Paiker v Fidelity & Depos¬ 
it Co of Maryland, 125 So 60, 220 
Ala 267 

Contmot direct with, principal 

One contractmgr directly with 
building conti actor to furnish ma¬ 
terials held entitled to sue on con¬ 
tractor’s bond as contemplated bene¬ 
ficiary. wheie bond contained obliga¬ 
tion to pay all persons who have con¬ 
tracts dii«ctly with the principal for 
labor or m*iteiials 

Ill —^Danville Hotel Co v Benson, 
262 IllApp 2S8 

NC—Pittsburgh Plate Glass Co v 
Fidelity & Deposit Co of Mary¬ 
land. 138 SB 143. 193 NC 769. 
ND—^Hollerman Mfg Co v Stand¬ 
ard Accident Ins Co, 239 N W 
741. 61 ND 637 

86. US —Phillips Co V Constitu¬ 
tion Indemnity Co of Philadelphia, 
CCAWis, 68 F2d 304. stating 
Illinois law 

Conn—Byram Lumber & Supply Co 

V Page, 146 A 293. 109 Conn 256 
Tex—American Surety Co of New 

York V Shaw, Com App, 69 S W 
2d 47—Cameron & Co v 
American Surety Co of New York, 
Com App, 55 SW2d 1032 
Clause not necessary for owner's 
piotection 

Tex—Commercial Standard Ins Co 

V Stone, Civ App, 167 S W 2d 570, 
error refused—Commei cial Stand¬ 
ard Ins Co V Higginbotham-Bart- 
lett Co, Civ App. 164 S W 2d 63. 
error refused 

87. US—William Bayley Co v Co¬ 

lumbia Casualty Co , CCA Fla, 50 
F2d 899—^Hartford Accident & In- 
demmty Co v Board of Education 
of Dist of Beave: Pond, in Mer¬ 
cer County, CCAWVa, 15 P2d 
317 ^ 

Ala—^Fidelity & Deposit Co of Bal- 
timoie, Md, V Rainer, 125 So 55, 
220 Ala 262, followed in Parker'’^ 
Fidelity & Deposit Co of Mary¬ 
land, 125 So 60. 220 Ala 267 
Ark —^^Ekna Casualty & Surety Co 

V Big Rock Stone & Material Co, 
20 SW2d 180, 180 Ark 1—Mans¬ 
field Lumber Co v National Sure¬ 
ty Co, 6 SW2d 291. 176 Ark 1035 

Cal—^Llewellyn Iron Works v Reed, 
11 P2d 657, 123 Cal App 607— 
Woodhead Lumber Co v E G 


Niemann Investments, 278 P 913, 
99 cal App 456 

Conn—B 3 ram Lumber & Supply Co 

V Page, 146 A 293, 109 Conn 256 
Fla—Standaid Accident Ins Co v 

Bear, 181 So 97. 134 Fla 523, 127 
ALR 1—Johnson Electric Co v 
Columbia Casualty Co. 133 So 850, 
101 Pia 186, 77 ALR 1 
Ill —Cherry v JBltra Casually & 
Surety Co. 25 N E 2d 11. 372 Ill 
531—Hams v American Surety 
Co of New York, 21 NE2d 42, 372 
Ill 361. 8tatin>g Pennsylvania law 
Kan—Cooke v Luscombe, 294 P 
849, 132 Kan 147 

Ky—^Royal Indemnity Co v Inter¬ 
national Time Recording Co of 
New York, 75 SW2d 527. 255 Ky 
823—New Yoik Indemnity Co v 
Hurst, 66 SW2d 8. 252 Kv 59, 94 
ALR 864—^American Surety Co 
of New York v Noe, 53 S W 2d 178, 
245 Ky 42—^^tna Casualty & 
Surety Co v U S Gypsum Co, 
39 SW2d 234. 239 Ky 247 
La—Gianhic Arts Bldg Co v Un¬ 
ion Ii ■'emnity Co, 111 So 470, 163 
La 1—Folse v Maryland Casualty 
Co , App , 193 So 385 
Md—^Hartford Accident & Indemnity 
Co, Hartfoid, Conn v W & J 
Knox Net & Twine Co. 132 A 261, 
150 Md 40 

Minn —St Paul Foundry Co v Ev- 
enson. 211 NW 834, 169 Minn 485, 
reargument demed 213 NW 362, 
169 Mmn 485 

Neb—Fowler v Doran, 241 NW 759, 
123 Neb 37 

N Y —BufCalo Forge Co v Fidelity & 
Casualty Co of New York, 256 N 

Y S 329, 142 Misc 647, stating 
Kentucky law 

N C —Pittsburgh Plate Glass Co v 
Fidelity & Deposit Co of Mary¬ 
land, 138 SB 143, 193 NC 769 
Ohio—^Indemnity Ins Co of North 
America v Stomberger Co, 174 N 
E 629, 37 Ohio App 236—Globe 
Indemnity Co v Jackson Mill & 
Lumber Co, 156 N E 528, 24 Ohio 
App 1 

Pa—Fleck-Atlantic Co v Indemnity 
Ins Co of North America, 191 A 
61, 826 ^Fa 15—^McClelland v New 
Amsterdam Casualty Co. 185 A 
198, 323 Pa 429—^Pennsylvania 

Supply Go V National Casualty 
Oo, 31 A 2d 453. 152 Pa Super 217 
—Crane Co v National Casualty 
Co, 40 PaDist & Co 649 
S G —^Barringer v Fidelity & Deposit 
Co of Maryland, 159 SE 378. 161 
SC 4 


S D —Thompson Yards v Van Nice, 
239 NW 753. 59 S D 306 
Tex—^Wm Cameron & Go v Ameri¬ 
can Suiety Co of New York, Com. 
App. 55 S W 2d 1032—Parker 
Roofing Co V JEtna Casualty & 
Surety Co, Com App. 65 SW2d 
508—Commercial Standard Ins Co 

V Stone, Civ App , 167 S W 2d 670, 
eiroi refused—^Watson Co v 
Shaw, Civ App, 47 S W 2d 474, re¬ 
versed on other grounds American 
Surety Co of New York v Shaw, 
Com App. 69 SW2d 47 

Va—Bristol Steel & lion Works v 
Plank, 178 SE 58, 163 Va 819, 118 
ALR 50 

WVa—Tug River Lumber Co 
Smithey, 148 SE 850, 107 WVa 
482 

Wis —Yawkey-Crowley Lumber Co 

V Sinaiko, 206 NW 976, 189 Wis 
298 

40 C J p 361 note 79 
Conaideratioii. 

The owner’s promise to pay the 
conti actor is the consideration for 
the latter’s promise to pay the ma¬ 
terialmen—Fidelity & Casualty Co 
of New York v. Plumbing Depait- 
ment Store, 157 So 606, 117 Fla 119 
—^American Surety Co of New York 
V Smith, 130 So 440, 100 Fla 1012 
Bond of Bubcontraotor to oontzaotoi 
Cal—^Pacific States Electzic Co v 
U S Fidelity & Guaianty Co, 293 
P 812, 100 Cal App 691 
Kan—Topeka Steam Boiler Woiks 
Co V U S Fidelity & Guaranty 
Co. 15 P2d 416, 136 Kan 317 
effect of owner's default 

Materialman could recover on con¬ 
tractor's bond conditioned for pay¬ 
ment of person supplying materials, 
notwithstanding contractor’s failuie 
to pay mateiialman was due to own¬ 
er’s default in furnishing funds to 
contractor, materialman being donee 
beneficiary of contractor's absolute 
promise to pay 

Fla —^Fidelity & Casualty Co of New 
York y Plumbing Depaitment 
Store. 157 So 506. 117 Fla 119 
Ill—Cherry v Charles Benson, Inc» 
264 IllApp 199 
inconjustezLt provision. 

Where construction contract, 
which was part of completion hond. 
required owner-contractor to pay 
claims for labor and matenals used 
in construction of apartment build¬ 
ing, claimants of liens for labor and 
materials were entitled to enfoice 
payment of their claims from surety. 
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sons and it has been held that this principle ap¬ 
plies whether or not the bond is required by stat¬ 
ute 83 The rule also applies to private as well as to 
public, bonds,30 and even though the surety was a 
gratuitous, as distinguished from a paid, one 31 
The fact that a materialman or laborer was not 
aware of the existence of the bond until after the 
materials were delivered or the labor performed 
does not prevent him from taking advantage of it ,32 
nor is it necessary that subcontractors, material¬ 
men, or laborers be named33 or even knovmO^ when 
the obligation is made, or, it has been held, that 
there be privity between them and the obligor35 or 
obligee36 on the bond On the other hand, it has 
been held that as to private bonds there must al¬ 
ways be privity between the materialman and the 


surety 37 

In some cases subcontractors, laborers, and ma¬ 
terialmen are denied a right to recover on the 
bond,38 as where the bond, either alone or taken in 
connection with the contract, is construed to be for 
the benefit of the owner only ,39 where a bond 
which names only the owner as obligee explicitly 
pro\ides that no right of action shall accrue there¬ 
on, to, or for the use or benefit of, any person other 
than the obligee named,i provided such a limitation 
IS not prohibited by statute and is not regarded as 
contrary to public policy ,8 where the bond contains 
no promise or stipulation for the payment of the 
claims of subcontractors, laborers, and material- 
men,3 but is conditioned merely that the contrac¬ 
tor shall perform his contract w^ith the owner,^ 


notwithstanding provision of bond 
that no rig-ht of action should accrue 
thereon for use of any one other 
than specified obligees, where claim¬ 
ants did not participate in bond — 
Haynes Hardware Co v Western 
Casualty & Surety Go, 133 P 2d 574, 
166 Kan 366 

88. Pa—Pennsylvania Supply Co v 
National Casualty Co, 31 A 2d 453, 
152 Pa Super 217 

89. Pa—Fleck-Atlantic Co v In¬ 
demnity Ins Co of North America, 
191 A 61. 326 Pa 15 

SD—^Thompson Yards v Van Nice, 
239 NW 763, 59 S D 306 

90. Neb—^Fowler v Doran, 241 N. 
W 769, 123 Neb 37 

Ohio—Indemnity Ins Co of North 
America v Stamberger Co, 174 N 
E 629, 37 Ohio App 236—Globe 
Indemnity Co v Jackson Mill & 
Lumber Co, 166 NE 528, 24 Ohio 
App 1 

SD—Thompson Yards v Van Nice, 
239 NW 7>53, 59 S D 306 

91. Wis —^Yawkey-Crowley Lumber 
Co V Sinaiko, 206 NW 976, 189 
WiB 298 

Tolnnteer surety role unavaalaUe to 
paid surety 

In this connection, paid surety is 
not entitled to benefit of rule of con¬ 
struction favoring volunteer sure¬ 
ties —^Byram Lumber & Supply Co v 
Page, 146 A 293, 109 Conn 256 

98. Kan—^Haynes Hardware Co v 
Western Casualty & Surety Co. 
133 P2d 574. 156 Kan 866. 
NY—Giaybar Electric Co v Sea¬ 
board Surety Co, 283 NYS 522, 
157 Misc 275 

93. SD—Thompson Yards v Van 
Nice, 239 NW 753, 69 SD 306 
Ter—^Wm Cameron & Co v Ameri¬ 
can Surety Co of New York, Com 
App, 59 S W 2d 1032—Parker Roof¬ 
ing Co V ^tna Casualty & Surety 
Co, Com App. 55 SW2d 508 


94. Ter —^Wm Cameron & Co v 
American Surety Co of New York, 
Com App, 55 SW2d 1032—Parker 
Roofing Co V ^tna Casualty & 
Surety Co, Com App , 55 S W 2d 
508 

95. Ark —Stewart-McGehee Const 

Co V Brewster, 281 SW 63, 171 
Ark 197 

agate rlalmaa dealing with subcoiu 
tractor 

Ark—Stewart-McGehee Const Co v 
Brewster, supra 

96. S D —^Thompson Yards v Van 
Nice, 239 NW 753, 59 S D 306 

97. Wash —Forsyth v New York 
Indemnity Co, 293 P 284, 159 
Wash 318 

98. Ala —^David Lupton’s Sons 

Const Co V Hugger Bros Const 
Co, 148 So 610, 227 Ala 25 

Okl—Crane Co v Wise, 124 P 2d 
724, 190 Okl 436 

Ter —^Fidelity & Deposit Co of 
Maryland v Kelsay Lumber Co, 
Com App , 33 S W 2d 731 
There Is no pnvity of contract be¬ 
tween them and the surety—David 

Lupton’s Sons Const Co v Hugger 

Bros Const Co, 148 So 610, 227 

Ala 25 

Bond of anbcoxLtraotor to general 
contractor 

Tex —^Employers’ Liability Assur 
Corporation Vi. Trane Co, 163 S. 
W2d 398, 139 Tex 388—Maryland 
Casualty Co v Dave Lehr, Inc, 
Civ App, 110 S W 2d 921 

99. US—^Maryland Casualty Co v 
Johnson. DC Mich, 15 F 2d 253 

D C —Sun Indemnity Co of New 
York V American University, 
Washington. D C, 26 F2d 556. 68 
APP D C 184 

Ky—Dayton Lumber & Mfg Co v 
New Capital Hotel, 299 SW 1063. 
222 Ky 29 

Md—^Hospital for Women of Mary¬ 
land, for Use of Robert S Green, 
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Inc, V U S Fidelity & Guaranty 
Co, 11 A 2d 457, 177 Md 615, 128 
ALR 931 

Mass—Central Supply Co v U S 
Fidelity & Guaranty Co. 178 NE 
697, 273 Mass 139 

Mich —R C Mahon Co v R S 
Knapp Co. 247 N W 195, 262 Mich 
325 

N Y —Skinner Bros Mfg Co v 
Shevlin Engineering Co, 248 NY 
S 380, 231 App Div 656, affirmed 
178 NE 795, 257 NY 562 
Tex—Standard Accident Ins Co v 
Blythe, 107 SW2d 880, 130 Tex 
201 

Wash—Swasey v Faj:T, 290 P. 866, 
158 Wash 299 
40 C J p 362 note 81 
Direct or incidental benefit to ma¬ 
terialmen by the terms of the bond 
is insufficient to give them the right 
to recover 

U S —Maryland Casualty Co v John¬ 
son, DC Mich, 15 F2d 253 
Mass—Central Supply Co v U S 
Fidelity & Guaranty Co. 173 NE 
697, 273 Mass 139 

1. Cal —Luke v Southern Suretv 
Co, 286 P. 490, 104 Cal App 727 

SC—Crum v Jenkins, 143 SE 21. 

145 SC 177 
40 C J p 362 note 82. 

Subcontractor’s bond 
Tex —Employers' Liability Assur 
Corporation v Trane Go , 163 S W 
2d 398, 139 Tex 388 

2. SC —Crum v Jenkins, 143 S E 
21, 145 SC 177 

3. Pa—^Fleck-Atlantic Co v Indem¬ 
nity Ins Co of North America, 191 
A 61, 326 Pa 15 

Tex—Standaid Accident Ins Go v 
Blythe, 107 SW2d 880. 130 Tex 
201 

40 C J p 362 note 83 

4. Tex—M. T Jones Lumber Co v 
Villegas, 28 SW. 558. 8 Tex Civ. 
App 669 

40 C J. p 362 note 84. 
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or protect the owner,5 or mortgage bondholders,® 
or a trustee for such bondholders,*^ against hens, 
and, in some instances, even where the bond con¬ 
tains a provision for the pa>Tnent of claims for la¬ 
bor and material,® the view being taken that such a 
provision, or defeasance clause, standing alone, is 
insufficient to confer the right to sue on material¬ 
men or laborers, although a different result may fol¬ 
low if it is aided by additional language ® 

Before subcontractors, laborers, and materialmen 
can recover from the surety for the contractor’s 
default in his obligation to them, they must show 
compliance with the required conditions,^® but a 
materialman, in order to recover on the bond, is not 
required to show that all the material sold and de¬ 
livered by him to the contractor was actually used 
A materialman seeking to take advantage of the 
bond takes it subject to all legal defenses and inher¬ 
ent equities arising out of the contract between the 
contractor and the surety a materialman may 
waive his rights against the surety 

Set-off In an action on a subcontractor’s bond 
to the mam contractor, brought in the name of the 
mam contractor’s trustee in bankruptcy for the 


use of the contractor’s materialman, the main con¬ 
tractor’s indebtedness to the subcontractor has been 
held not allowable as a set-off against the material¬ 
man’s claim for materials furnished the subcontrac¬ 
tor 

What law governs Where the law of the state in 
which the bond is made gives a materialman the 
right to sue the surety directly, he is entitled to do 
so m the state of the forum,but the manner of 
enforcement is governed by the law of the forum 

(b) As Affected by Status of Particular 
Claim or Claimant 

Under some bonds or statutes a laborer, materialman, 
or subcontractor may sue on the contractor’s bond even 
though he has not perfected his lien. 

A laborer, materialman, or subcontractor may 
have a right to sue on the contractor’s bond even 
though he also has the right to enforce a lien,!*^ 
and under the terms of some,i8 although not oth¬ 
er,^® bonds he must have a right to a lien m order 
to be entitled to sue on the bond On the other 
hand, while there is some authority to the con- 
trary,2® it has generally been held not necessary for 


5. TVaali—^Forsyth v New Tork In¬ 
demnity Co, 293 P 284, 159 Wash 
318 

40 G J P 362 note 85 

6 . Ohio —Cleveland Window Glass 
& Door Co V National Surety Co, 
160 NE 720, 27 Ohio App 65, af¬ 
firmed 161 NE 280, 118 Ohio St 
414 

7- US —^National Surety Co v 
Brov’n-Graves Co, GO A Ohio, 7 P 
2d 91 

S. US—Consolidated Cut Stone Co 
V Hartford Accident & Indemnity 
Co , CCA Okl, 62 P 2d 975, certio¬ 
rari denied 53 S Ct 689, 289 US 
743. 77 LEd 1490—Maryland Cas¬ 
ualty Co V Johnson, DC Mich, 
15 F2d 253 

D C —Sun Indemnity Co of New 
Tork V American University, 
Washington, D C, 26 F2d 656, 68 
App D C 184 

Mass—Central Supply Co v U S 
Fidelity & Guaranty Co, 173 NE 
697, 273 Mass 139 

40 C J p 362 note 87 

Suhcontractor’s bond to general ooxu 
tractor 

Tes —^Employers* Liability Assur 
Corporation v Trane Co, 163 S 
W2d 398, 139 Tex 388 

9b Tex —^American Employers’ Ins 
Co V Roddy, Com App, 61 SW 
2d 280—^Maryland Casualty Co v,. 
Wilson, Civ App, 51 S W 2d 1044, 
error refused 

10 . Va.—American Surety Co v 


I Plank & Whitsett, 165 SE 660, 
159 Va 1 

11. La —Graphic Arts Bldg Co v 
Union Indemnity Co. Ill So 470, 
163 La 1—Folse v Maryland Cas¬ 
ualty Co , App , 193 So 385—^Mar- 
siglia V McKee, 7 La App 753— 
Thibodeaux & Harnson v Clone 
Indemnity of New York, 6 La App 
380 

Season for rule 

If the rule were otherwise, the 
furnishing of a bond to secure ma¬ 
terialmen would be an idle formal¬ 
ity—^Haynea\ille Lumber Co v Cas¬ 
ey, 116 So 559, 165 La 1065 

12. NC—^Pittsburgh Plate Glass 
Co V Fidelity & Deposit Co of 
Maryland, 138 SE 143, 193 NC 
769 

Surety held not to have waived 
fraud of building contractor and 
owner's agent by compromising with 
latter —^Pittsburgh Plate Glass Co 
V Fidelity & Deposit Co of Mary¬ 
land, supra 

13. Cal—Giant Powder Co Consol¬ 
idated V Fidelity & Deposit Co of 
Maryland, 7 P 2d 1028, 214 Cal 
639 

Consideratloa for waiver 
Cal—Giant Powder Co Consolidated 
V Fidelity & Deposit Co of Mary¬ 
land, supra 

14. Ga.—Fidelity & Deposit Co of 
Maryland v Pittman, for Use of 
Georgia Marble Co, 183 S E 572, 
62 GaApp 304 
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15. N T —Buffalo Forge Co v Fi¬ 
delity & Casualty Co of New York, 
256 NTS 329, 142 Misc 647 
16 NT—^Buffalo Forge Co v Fi¬ 
delity & Casualty Co of New York, 
supra 

Wash —Electro-Kold Sales Corpora¬ 
tion V General Casualty Co of 
America, 25 P 2d 572, 174 Wash 
565 

17. Ind—Ochs v M. J Cainalian 
Co, 76 NE 788. 42 Ind App 157. 
rehearing denied 80 NE 163, 42 
Ind App 157 

18. Wis —^Bates Expanded Steel 

Truss Co V Sisters of Mercy of 
Janesville. 243 NW 456. 208 Wis 
457 

40 C J P 362 note 91 

19. Ark—JEtna Casualty & Surety 
Co V Big Rock Stone & Material 
Co , 20 S W 2d 180, 180 Ark. 1 

40 C J p 362 note 92 

SO. Fla—^Dekle v Valnco Sandstone 
Co, 77 So 95, 74 Fla 846 
N T —Copasso V Apfel, 212 NTS 
687. 214 AppDiv 638 
WVa—^Arlas Powder Co v Nelson 
and Chase & Gilbert Co, 20 SE. 
3d 890, 124 WVa 298 
Statutory notice 

(1) Materialman failing to give 
notice required by statute of mate¬ 
rialman furnishing material on sub¬ 
contractor's order had no claim 
against contractor's bond for mate¬ 
rials so furnished—Building Materi¬ 
als, Inc. of Giays Harbor v Elec- 
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a laborer or materialman to perfect a lien, by tak¬ 
ing the statutory steps, before bniigmg suit on the 
bond, 21 this holding being made not only in respect 
of statutory bonds,22 but also in respect of other 
bonds made for the use and benefit of persons who 
may become entitled to hens, it being sufficient un¬ 
der a bond of the latter character that plaintiff has 
a right to a hen regardless of whether or not he 
has taken the statutory steps to perfect it 28 

Under the terms of particular bonds, or of the 


statutes under which they were given, it has been 
held that suit may be brought thereon by a person 
who has furnished labor or materials to a subcon¬ 
tractor,24 although the contrary has also been 
held ,25 but suit may not be brought by a person 
who has furnished materials to another material- 
man,26 or who has advanced money to pay for la¬ 
bor or material,27 or who has applied money, paid 
by the contractor and received by the latter from 
the owner, to a preexisting indebtedness of the 


trie Equipment & Engineering Co, 7 
F2d 601, 166 Wash 573 

(2) Where notice of lien by sub¬ 
contractor and materialman to own¬ 
er of premises, required by statute, 
was fatally defective, claimant was 
held not entitled to recover under 
contractor’s bond, notwithstanding 
bond was broader than statute — 
Fireproof Products Co v Logan, 169 
SE 400, 113 WVa 703 
prematnie notice 

Where lien claimants were induc¬ 
ed to give premature lien notices be¬ 
cause the owner fixed an erroneous 
date as that of the completion of 
the building, the contractor's surety 
was held bound by such action — 
Richmond Screw Anchor Co v E W 
Umter Go, 300 SW 574, 156 Tenn 
19 

21. Kan—Algonite Stone Mfg Co 
V Maryland Fidelity & Deposit 
Co, 163 P 1076, 100 Kan 23. LR 
A1917D 722 

Ky—^New York Indemnity Co v 
Hurst, 66 SW2d 8, 252 Ey 59. 
94 ALR 864 

22. Ark —Stewart-McGehee Const 
Co V Brewster. 284 SW. 58. 171 
Ark 197 

Cal—General Electric Co v Amer¬ 
ican Bonding Co, 182 F 444, 180 
Cal 675—Santa Cruz Foitland Ce¬ 
ment Co V Snow Mountain Wa¬ 
ter & Power Co, 274 P 617, 96 Cal 
App 615 

La—^Truscon Steel Co v B & T 
Const Co, 129 So 644, 170 La. 1088 
—^American Creosote Works v 
^na Casualty & Surety Co, 120 
So 21, 167 La 601—Haynesville 
Lumber Co v Casey, 116 So 559, 
165 La 1065—Albin v Harvey & 
Jones, App. 162 So 658 
40 C J p 362 note 95 
Bscordznff 

(1) Recording of claim of lien Is 
not required as prerequisite to suit 
on bond. 

Cal—^Luke v Southern Surety Co. 

286 P 490, 104 Cal App 727 
La—Truscon Steel Co v B & T 
Const Co. 129 So 644. 170 La 
1083—^American Creosote Works v 
2BStna Casualty & Surety Co. 120 
So 21, 167 La 601—Albin v. Har¬ 
vey & Jones, App, 162 So 658— 


N O Nelson Mfg Co v Wilker- 
son, App, 152 So 157—Colomal 
Creosoting Co v J H Newton 
Const Go, 132 So 7S9, 16 La App 
691—Salmen Brick & Lumber Co 

V Ouen, 121 So 201, 10 La App 
326—Clifford P Favrot Supply Co 

V Bachemin, 120 So 723, 11 La 
App 62, modified on other grounds 
Clifford P Favrot Supply Co v 
n S Fidelity & Guaranty Co, 123 
So 593, 168 La 841—Joubert v U 
S Fidelity & Guaranty Co, 3 La 
App 525 

(2) Liability of building contrac¬ 
tor's surely to workmen and mate¬ 
rialmen IS created by execution of 
bond and not by recordation there¬ 
of—Tzuscon Steel Co v B & T 
Const Co, supra 

(3) Code articles relating to mar 
terialmen's hens, if conflicting with 
statutory provisions, must yield 
thereto, as affecting this question — 
American Creosote Works v ^tna 
Casualty & Surety Co, supra 
Pailure to file on contractor's re¬ 
quest 

Materialman did not lose right of 
action against surety on contractor’s 
bond because of failure to file lien 
when requested b}'- contractor, such 
filing not being required —Colonial 
Creosoting Co v J H Newton 
Const Co, 132 So 789, 16 La App 
691 

Statnte hold retroactive 

Statutory amendment relieving 
subcontractor and materialman of 
necessity of filing claims before com¬ 
mencing suit on contractor’s bond 
held applicable to bond executed pri¬ 
or thereto —Simons Brick Co v 
Eagle Indemnity Go, 294 P 1075, 
110 Cal App 676 

23, Ark —Lena Lumber Co v 
Brickhouse. 292 SW 1007, 173 Ark 
848 

Ill—Danville Hotel Co v Benson, 
262 Ill App 288 

Ky—^New York Indemnity Co v 
Hurst, 66 SW2d 8. 252 Ky. 59, 
94 ALR 864 

La—Bell v Lieber, 125 So 871, 169 
La 731—^Dixie Bldg Material Co 

V Massachusetts Bonding & In¬ 
surance Co, 119 So 405, 167 La 
899—^Madison Lumber Go v 
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Bachemin, 118 So 141, 166 La 1066 
—^Dixie Bldg Material Co v 
Mertz. 141 So 791, 19 La App 881 
—Arcadia Lumber Co v Austin, 
131 So 601, 15 La App 212 

Tex—Commercial Standard Ins Co 

V Higginbotham-Bartlett Co, Civ 
App, 164 S W 2d 63, error refused 
—E Nelson Mfg & Lumber Co 

V Roddy, Civ App , 34 S W 2d 624, 
reversed on other grounds Amer¬ 
ican Employers’ Ins Co v Roddy. 
Com App , 51 S W 2d 280. 

40 C J. p 362 note 96 

24- US —U S V American Surety 
Co of New Yoik. Wash, 26 S Ct 
168, 200 US 197. 60 LEd 437— 
Theobald-Jansen Electric Co v 
P H Meyer Co. CCANM, 77 
P2d -27 

Cal —Paciflc States Electric Co v 
U S Fidelity & Guaranty Co, 293 
P 812. 100 Cal App 691 

Ind —^Nash Engineering Co v Marcy 
Realty Coiporation, 54 NE2d 268. 
223 Ind 396 

Kan —Topeka Steam Boiler Works 
Co V U S Fidelity & Guaranty 
Co, 15 P 3d 416, 136 Kan 317 

Okl —Tway v Thompson, 16 P 2d 76, 
160 Okl 279. 84 ALR. 457 

40 C J p 363 note 98 

Subcontractor’s bond to mam con¬ 
tractor 

Ga —^Fidelity & Deposit Co of Mary¬ 
land v Pittman, for Use of Geor¬ 
gia Marble Co, 183 S E 572, 52 Ga 
App S94 

25. Miss—U S Fidelity & Guaran¬ 
ty Co V Maryland Casualty Co, 
199 So 278, 101 Miss 103—Ala¬ 
bama Marble Co v U S Fidelity 
& Guaranty Co, 111 So 578, 146 
Miss 414 

Okl —Crane Go v. Wise, 124 F 2d 
724, 190 Okl 436 

26. Mich—^People, for Use of Bel- 
son Mfg Co V Wayne Electric 
Motor Co. 257 NW. 877, 269 Mich 
637 

Miss—^Alabama Marble Go v U S. 
Fidelity & Guaranty Co, 111 So 
673, 146 Miss 414 

Mo—^Berger Mfg Co v Lloyd, 91 S. 
W 468. 113 Mo App 205 

27. Tex —Verschoyle v Holifield, 
123 SW2d 878, 132 Tex 616 
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contractor ,28 and it has been held, under a statute 
subsequently held unconstitutional, that suit may 
not be brought by one who has furnished merely 
tools and machinery 29 

b. Form of Action 

An action on a contractor’s bond is based thereon, 
not on the building contract 

An action on a contractor’s bond is based there¬ 
on rather than on the building contract 20 Under 
the express terms of at least one statute, a recovery 
on a bond given thereunder may be had either in a 
suit brought to foreclose liens or in a separate suit 
on the bond 81 It has been held that a court of 
equity, havmg determined that a claim of hen is 
unfounded, will not retain jurisdiction to determine 
whether there is liability on the bond, the latter 
being a legal question 2- 


c. Tune to Sue 

Suit on a contractor’s bond must be brought within 
the period prescribed by statute or by a reasonable pro¬ 
vision in the bond 

Suit on a contractor’s bond must be brought with¬ 
in ihe period of limitation pi escribed by statute®^ 
or the bond itself,24 if such provision of the bond 
IS reasonable ,25 and, where suit is not brought 
within the time specified, the defense of limitations 
may be asserted by the surety,28 provided, in the 
case of a contractual limitation, it has not been 
waived 2? While it has been held that a nonstatu- 
tory bond is governed by the limitation provision 
in the bond and not by the statutory period,28 it has 
also been held that a suit brought within the statu¬ 
tory period IS not barred because not brought with¬ 
in the shorter period provided for by the bond 29 


28. Ill —^Alexander Lumber Co v 
^tna Accident & Liability Co , 129 
NE 871. 296 Ill 500 
40 C J p 363 note 2 
29 Tex—Ameiican Indemnity Go 
V Bun ows Hardware Co, Civ 
App. 191 S W B74 

sa Ind—Willis V. Knauth, 137 N 
B 537, 79 IndApp 114 
Subcontract not part of pleadwara 
Va—Burton v Frank A Seifert 
Plastic Relief Co, 61 SB 933, 108 
Va 338 

31. Cal—Roberts v Security Tiust 
& Savings Bank, 238 P 673, 136 
Cal 557—PuTington v Olsten. 188 
P 288. 45 Cal App 621 

32. Ill —Standard Oil Co v Kap- 
schull, Davis Co, 276 Ill App 281 

33. Ark —Union Indemnity Co v 
Covington. 12 SW2d 884, 178 Ark 
533. 

La—^Dixie Bldg Material Co v Mas¬ 
sachusetts Bonding & Insurance 
Co. 119 So 405, 167 La 399 
40 C J p 363 note 6 
Ximitation statute held not repealed 
Ala —^Fidelity & Deposit Co of 
Maryland v Farmers' Hardware 
Co. 136 So 824, 223 Ala 477 
Suit withiu tuns for astablislung 
lien regnired 

Ark—Stewart-McGehee Const Co v 
Brewster, 284 SW 53. 171 Ark 
197 

Statute as to period for enforcing* 
lien inapplicable 

Cal —Luke v Southern Surety Co , 
286 P 490, 104 Cal App 727 
Actions held not barred 
La—^Arcadia Lumber Co v Austin, 
131 So 601, 15 La App 212 
40 C J P 363 note 6 [b] 

34. Cal—^Rechsteiner v New York 
Nat Surety Co, 187 P 34, 44 Cal 
App 774. 


Action held brought in time 
Ark—National Surety Co v Stand¬ 
ard Lumber Co. 54 S W 2d 98S, 
186 Ark €64 

Ill —Cherry, for Use of Simon, v 
^na Casualty & Surety Co, 3 
NB2d 105, 285 Ill App 601 
Minn—^National Tea Co v McDon¬ 
ough. 227 NW 205, 178 Minn 388 
Wyo —^Amei -can Surety Co of New 
York V Broadway Improvement 
& Investment Go. 271 P 19, 39 
Wyo 193, lehearing denied 274 
P 13, 39 Wyo 195 

Assignments as not commencement 
of new action 

In action on bond of building con¬ 
tractor, all causes of action were 
merged into penalty judgment, and 
subsequent assignments of breaches 
in amended declaration were not 
commencement of new action, so as 
to be baried under limitation pro¬ 
vided in bond—Cherry v -SJtna Cas¬ 
ualty & Surety Co, 25 NB 2d 11. 372 
Ill 534 

Effect of faolura to complete building 

(1) Limitation period for bringing 
suit under bond of building contrac¬ 
tors providing that no suit for de¬ 
fault should be brought on bond aft- 
ei three months from final payment 
did not commence to run, where final 
payment under contract never be¬ 
came due because of contractor's 
failure to complete building and to 
pay claims against it and furnish 
evidence thereof—^Detroit Fidelity & 
Surety Co v Frey, 158 NB 910, 96 
Ind App 69€ 

(2) Provision against suit on bond 
later than specified date held ap¬ 
plicable only if building were com¬ 
pleted by date specified, building 
not having been completed on such 
date, and surety having been instru¬ 
mental in keeping contractor on job 
after time for completion expired, 
surety waived condition for comple¬ 
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tion by date specified, and limitation 
specified in bond for suing thereon 
did not apply—^American Surety Co 
of New York v Broadway Improve¬ 
ment & Investment Co, 271 P 19, 39 
Wyo 195, rehearing denied 274 P 13, 

39 Wyo 195 

Payment of lieu claim as “flual pay¬ 
ment” 

Under a bond provision limiting 
the commencement of actions there¬ 
on to a stated period after the final 
payment under the contract is made, 
payment of a lien claim established 
by judgment, which was the last 
payment made by the owner, emd not 
the last payment on the contract 
price, which was made earlier, is the 
final payment under the contract — 
National Tea Co v McDonough, 227 
N W 205. 178 Minn 388 

35. Wyo —^.American Surety Co of 
New York v Broadway Improve¬ 
ment & Investment Co, 271 P 19, 
39 Wyo 195, rehearing denied 274 
P 13, 39 Wyo 196 

40 C J p 354 note 28 

3!6. Cal—Towle v Sweeney, 83 P 
74, 2 Cal App 29 
40 C J p 363 note 3 

317. Ill —^Whelan v Massachusetts 
Bonding & Insurance Co, 205 Ill 
App 122 

38. Ark —^National Surety Co v 
Stajidard Lumber Co, 64 S W 2d 
988. 186 Ark 664 

39. Ky —^^tna Casualty & Surety 
Co V U S Gypsum Co, 39 SW 
2d 234. 239 Ky 247 

Beasou for rule 

Any provision in a contract made 
and to be performed in a particular 
state, to abridge the period pre¬ 
scribed by the statute of limitations 
of that state for the brmging of suit, 
IS against public policy and void — 
.Stna Casualty & Surety Co v U. S 
Gypsum Co, supra. 
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In particular circumstances the defense of laches 
has been held not available 

d. Parties 

General principles governing parties to civil actions 
have been applied in actions on contractor’s bonds 

In an action by the owner on a contractor’s in¬ 
demnity bond, lien claimants are not necessary par¬ 
ties and it has been held that the obligee may 
sue on the bond without joining the person or per¬ 
sons, such as materialmen and subcontractors, for 
whose benefit the bond was executed Also a ma¬ 
terialman may sue on such a bond without joining 
the obligee as a party Where a bond is intend¬ 
ed for the benefit of laborers and materialmen, the 
obligee IS not barred from becoming a coplaintifT 
with laborers or materialmen, in a suit against the 
surety, by a provision of the bond that no action 
shall 9 .ccrue thereon to the use or benefit of any¬ 
one other than the obligee named therein In 
some cases an obligee has been held to have suffi¬ 
cient interest to maintain an action against the sure¬ 
ty to collect laborers’ and materialmen’s claims for 
their use ,45 and a main contractor’s trustee in 
bankruptcy may maintain an action on a subcontrac¬ 
tor’s bond to the mam contractor, as the nominal 
plaintiff suing for the use of the subcontractor’s 
materialmen, although such trustee has no right of 
action on the bond 46 The question whether an ac¬ 
tion on a contractor’s bond should be brought in 
the name of the obligee named in the bond or the 
real party in interest is controlled by the lex fori, 
since it pertains to the form of the remedy and does 
not go to the substance of the action 47 


Under a statute making the contractor and his 
surety liable in solido for all labor and material 
used m the work, a materialman may sue the surety 
without joining the contractor as a party ,48 and 
apart from such statute the same holding has been 
made where the contractor’s bond is joint and sev- 
eral.49 

A contractor’s assignee of a mechanic’s hen note 
has been held not entitled to sue on a bond protect¬ 
ing the owner against the contractor’s default, to 
recover the amount it was adjudged to pay because 
of the contractor’s default, on the owmer’s election 
not to pursue his right on the bond, since there were 
no contractual relations between the surety and 
such assignee 50 a holder of mortgage notes has 
been held entitled to sue in his own name on a hen 
indemnity bond executed by the mortgagor as own¬ 
er to the mortgagee as obligee and also in favor 
of any holders of mortgage notes, although the 
named obligee bought in the hens at a discount in 
the mortgage foreclosure proceedings 5i 

Intervention^ based on a materialman’s claim, in 
a suit by the buildmg owner against the contractor 
and surety must be filed within the statutory peri¬ 
od 52 A party making a claim which is not covered 
by the bond will not be permitted to intervene in 
such a suit 53 

e. Defenses 

Facts and circumstances not establishing the surety’s 
freedom from liability have been held not available as 
defenses in actions on contractor’s bonds 

Among various other alleged defenses,54 it has 


4a Ill —Cherry v ^tna Casualty & 
Surety Co. 26 NS 2d 11. 372 Ill 
534 

ZtLsolvBiLoy of oontractor in period 
during which materialmen delayed 
suing did not defeat recovery on con¬ 
tractor's bond because of laches, 
since the surety, at any time during 
the period, could have paid the ma¬ 
terialmen and been subrogated to 
their claims against the contractor, 
so that any prejudice to the surety 
from the materialmen’s delay was 
of the surety's own woilung—^^tna 
Casualty & Surety Co v U S Gyp¬ 
sum Co. 39 SW2d 234, 289 Hy 247 

41. Minn—Allen v Bneroth, 127 N 
TV 426, 111 Minn 39'5 

42. Fla—Barry v Columbia Casual¬ 
ty Co. 1'33 So 852, 101 Fla 168 

43. NT —Graybar Electric Co v 
Seaboard Surety Co, 283 NTS 
632. 157 Misc 275 

44. Kan—^Baynes Hardware Co v 
TVestern Casualty & Suiety Co, 
133 P2d 574. 156 Kan 356. 


45. Kan—^Haynes Hardware Co v 
TVestern Casualty & Surety Co, 
supra 

48. Ga—Fidelity & Deposit Co of 
Maryland v Pittman, for Use of 
Georgia Marble Co. 183 SE 572, 
52 GaApp 394 

47. Mo—State of ‘Kansas ex rel 
and to use of TVinkle Teira Cotta 
Co V U S Fidelity & Guaianty 
Co, 40 STV2d 1050, 328 Mo 295, 
certiorari denied U S Fidelity & 
Guaranty Co v State of Kansas 
ex rel and to Use of TVinkle Terra 
Cotta Co, 52 set 34. 284 US 656. 
76 LEd 556 

4& La—^Arcadia Lumber Co v 
Austin, 131 So 601, 15 LaApp 212 
—^Hoz tman-Salmen Co v Metro¬ 
politan Casualty Ins Co of New 
York, 127 So 424, 13 LaApp 477 

49. Ind—Adams v McNutt. 149 N 
E 735. 83 Ind App 694 

50. Tex —Galbraith-Foxworth Lum¬ 
ber Co V Long, Civ App ,5 S TV 2d 
162, error refused 
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51. La—Marks v U S Fidelity & 
Guaranty Co, 117 So 819, 166 La 
756 

52. Miss—Hartford Accident & In¬ 
demnity Co V N O Nelson Mfg 
Co, 135 So 349, 160 Miss 504 

53. US—Theobald-Jansen Electiic 
Co V P H Meyer Co, C C A N M . 
77 F 2d 27 

54. U S —^American Surety Co of 
New York v Franciscus, CCA JIo , 
127 F2d 810 

Ky—^Xew York Indemnity Co v 
Hurst, >66 STV2d 8, 252 Ky 69, 94 
ALR 864 

La—Dixie Bldg Material Co v 
Mertz, 141 So 791. 19 LaApp >881 
Owner’s taking possession of bnild- 
ing 

In suit on contractor's bond, al¬ 
lowance to owner of damages for de¬ 
fective work and mateiials was held 
not improper because owner took 
possession of building, where he 
gave surety written notice of claim 
for defective work and materials — 
New York Indemnity Co. v. Hurst. 
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been held that a surety who defended an action to 
enforce a mechanic’s hen cannot, in a suit on the 
bond, assert a defense which he could have assert¬ 
ed, but did not assert, in the foreclosure action ,55 
and a surety cannot, in a suit against it for reim¬ 
bursement for the payment of a hen, assert as de¬ 
fenses matters occurring long after the judicial de¬ 
termination of its liability 56 The pendency of an 
action by the lienors to recover personally against 
sureties for materials is no defense to an action by 
the owner to recover for the hens imposed on the 
property 57 The facts that the owner and tlie con¬ 
tractor are acting as principal and agents8 and that 
the owner did not pay the contractor in full®5 are 
immaterial with respect to the surety’s liability to 
lien claimants 

A surety guaianteeing faithful performance of a 
buildmg contract cannot defend on the ground that 
the contractor engaged to construct the building at 
too low a price or that the building was worth more 
to the owner than the agreed price ,5® likewise, 


where a contractor agrees to erect a building for a 
specified price, his surety, in a suit on the bond for 
the excess cost of building, is in no position to ques¬ 
tion the manner in which the excess was paid, or 
caused to be paid, by the owner The fact that 
the owner can credit on his note, payable to the 
contractor, the amount of the loss occasioned by 
the contractor's default does not relieve the con¬ 
tractor’s surety of liability for such loss ,52 and the 
fact that the owner has a surety bond to protect 
him against loss does not change the legal rela¬ 
tions between him and the materialman, who had 
served a notice of hen on him, with respect to 
whether the contractor’s surety is liable on the 
contractor’s bond to indemnify the owner for the 
materialman’s claim 53 

Under at least one statute the surety on a bond 
given thereunder is limited to such defenses as the 
principal on the bond can make,54 but this is a 
provision which any party for whose interest it is 
made may dispense with,55 and a materialman dis- 


66 SW2d 8, 252 Ky 59. 94 A.X.R 
864 

Application, of pasrmanti 

(1) Suiety on contractor's tond 
could not require application of 
amount owing by buildmg owner to 
conti actor on other jobs to reduction 
or satisfaction of surety's liability 
under bond, since surety was not in¬ 
jured by owner's failure to so apply 
amount due contractor—^New York 
Indemnity Oo v Hurst, supra 

(2) Materialman's imputations as 
to pajrments by contractor agreed to 
expressly or tacitly by contractor, 
the principal debtor, could not be 
disturbed, even though opeiating to 
prejudice of surety—^Hortman-Sal- 
men Co v Continental Casualty Co, 
129 So >515. 170 La 879 

Owner’s default u payment to oon^ 
tractor 

Under bond conditioned on con¬ 
tractor's faithful performance of 
contract and payment of subcontrac¬ 
tors, default on part of owner of 
building in payment to contractor 
was held not to constitute defense 
to right of one subrogated to claims 
of materialmen to recover against 
surety—Cherry, for Use of Simon, 
V .^tna Casualty & Suiety Go, 8 N 
H2d 105, 285 lllApp 601. 

Cost of items 

Where there were no plana, speci¬ 
fications, or cost limits, surety on 
completion and lien bond given by 
mortgagor to mortgagee was held 
in no position to complain of cost of 
certain items on mortgagee’s comple¬ 
tion of construction after foreclo¬ 
sure —^Parsons v U S Fidelity & 
Guaranty Co., 117 So. 817, 166 La 
749. 


55. Mo —Manny v New York Nat 
Surety Co, 78 S W 69. 103 Mo App 
716 

40 C J p 363 note 10 

56. US—^Hartford Accident & In¬ 
demnity Co V Fedeial Bond & 
Mortgage Co, CCA Minn, 59 F2d 
950 

57. Minn—^Robinson ▼ Hagenkamp, 
53 NW 813, 52 Minn 101 

58. Cal—^fleda v. Lawton, 18 P 2d 
665, 317 Cal 282 

53. Cal—^Meda v Lawton, supra 
Ill—Danville Hotel Co v Benson, 
262 111 App 288 

80. Elan—Martin v Robinson, 272 
P 149, 127 Kan 100 

61. Wyo—^American Surety Co of 
New York v. Broadway Improve¬ 
ment & Investment Co, 271 P 10, 
39 Wyo 195, rehearing denied 274 
P 13, 39 Wyo 19S 

62. Tex.—Hquitable Casualty & 
Surety Co v. Nowlin, Civ App, 35 
S W 2d 1112, error refused 

Damages not chargeable against note 
Surety on contractor's indemnity 
bond held liable to owner for liqui¬ 
dated damages for contractor's de¬ 
fault, notwithstanding agreement in 
contract that such default should 
not defeat lien, but that lien should 
exist less amount necessary to com¬ 
plete improvements, since such 
agreement would not permit charg¬ 
ing of liquidated damages against 
mechanic's lien note —^Fidelity & De¬ 
posit Co of Maryland v Long, Tex 
Civ App, 5 S W 2d 169, error re¬ 
fused 

63. Fla—Standard Accident Ins Co 
v Bear, 184 So. 97, 184 Fla. 523, 
127 ALR 1 


64. La—^Truscon Steel Co v B & 
T Const Co, 129 So 644, 170 La 
1033—Graphic Arts Bldg Co v 
Union Indemnity Co, 111 So 470, 
163 La 1—^Folse v Maryland Cas¬ 
ualty Co, App, 193 So 385—Sal- 
men Brick & Lumber Co v Owen, 
131 So 201, 10 La App 326—Clif¬ 
ford F Favrot Supply Co v Bach- 
emin, 120 So 723, 11 La.App 62, 
modified oo. other grounds Clifford 
F Favrot Supply Co v U S Fi¬ 
delity & Guaranty Co, 123 So 593. 
168 La. 841—^Madison Lumber Co 
V McGrath, 9 La.App 105—Man¬ 
ning V Barelli. 8 La App 91— 
Marsiglia v McKee, 7 La App 753 
—Thibodeaux & Harrison v Globe 
Indemnity of New York, 6 La App 
380 

40 O J p 363 note 11 
JfZatenal eupplied before bond given 
Fact that some of the material on 
which suit IS ba«ted was supplied 
before the bond was given, and is 
therefore not covered by the bond, 
IS not a defense which the contractor 
could make, and it is, therefore, not 
available to his surety —Slagle- 
Johnson Lumber Co v Roberts, 4 
La.App 216 

Extension of time to pay 
La—^Klectiical Supply Co v Dugene 
Freeman, Inc, 152 So 510, 178 La 
741. 

Payment by subcontractor 
La—N O Nelson Mfg Co v Wil- 
kerson, App, 152 So 157 
Katenalman’s lack of privilege 
La—Graphic Arts Bldg Co v Union 
Indemnity Co, 111 So 470, 163 
La 1 

65. La—^Toomer v. Price, 122 So 
856, 168 La. 578. 
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penses with it by guaranteeing that no lien will be 
recorded for his claim Where the owner seeks 
to recover the amount of a judgment establishing a 
mechanic’s hen for material furnished to the con¬ 
tractors, it IS no defense that plaintiff had refused 
to pay the contractors two small items for a balance 
due and for extras, where due credits were received 
therefor by the contractors and inured to the bene¬ 
fit of the surety on the bond, having been deducted 
from the amount of plaintiff’s claim 

In particular circumstances the defense of es¬ 
toppel has been held not available to a surety 

f. Pleadings 

The petition in an action on a contractor's bond must 
state a causa of action. It need not negative matters of 
defense. 

The petition or complaint in an action on a con¬ 
tractor’s bond must state a cause of action^^ so as 
to be sufficient on demurrer it must allege the 
amount of the bond'll and must show such a breach 
of the bond as fixes the liability thereon,72 but need 
not negative matters of defense^® or set forth 


matters not affecting liability on the bond7* 

In an action by one lienholder the declaration 
should aver the interest of other lienholders If 
the surety contract, pleaded in haec verba, evidences 
an intent to benefit a third party beneficiary, no fur¬ 
ther allegation of such intent is necessary.^® In an 
action by a subcontractor the complaint need not 
set out in detail the contract between the owner and 
the contractor,77 and, if it states a direct and pri¬ 
mary cause of action in favor of the subcontractor, 
other allegations attempting to set up a cause of ac¬ 
tion by assignment of the bond from the owner may, 
if insufficient, be ignored7® and do not invalidate 
the complaint.78 

An answer or affidavit of defense which admits, 
or does not deny, defendant’s liability and plaintifFs 
right to recover is insufficient®® A want of con¬ 
sideration for the bond,®i or a defense in the nature 
of an estoppel,®^ such as false representations in¬ 
ducing the signing of the bond,®® must be specially 
pleaded to be available as a defense; and a general 
denial to an answer affirmatively alleging the execu- 


66. La—^Toomer v Price, supra 

67, Wash—Friend v Ralston, 77 P 
794, 85 Wash 422 


68, Kan—^Haynes Hardware Co ▼ 
Western Casualty & Surety Co. 
133 P2d 574, 156 Kan 356 
Absence of ftand and misoondnot 
Ill —Cherry, for Use of Trueblood, v 
^tna Casualty & Surety Co, 21 N 
E2d 4, 300 IllApp 392, affirmed 
•Cherry v ^tna Casualty & Surety 
Co, 26 NE2d 11, 872 111 534 


69. US —^American Surety Co of 
New York v Franciscus, CCA Mo , 
127 F2d 810 


Quantum meruit 

Subcontractors' (petition in suit to 
recover from surety on contractor's 
bond, alleging that amounts charged 
for work performed were “just, due 
and wholly unpaid," was held to 
state cause of action in quantum 
meruit—^National Surety Corporation 
V Mullins, 90 SW2d 707, 262 Ky 


465 

Settlement between materialman and 
contractor 

Where a contractor's bond was 
joint and several, and surety did not 
agree to be bound by any settlement 
had by materialmen and contractor, 
in action by materialman on bond 
against surety it was unnecessary to 
allege that settlement had been had 
between plaintiff and contractor — 


Adams V McNutt, 149 NE 735, 63 
Ind App 694 

Oomplamts and petitions held to 
state cause of action 
Ill—^ELarris v American Suiety Co 


of New York, 24 NE2d 42. 372 
Ill 361 

La—Monroe Hardware Co v. De- 
latte, 4 La App 66 

Mo —Cabool School Dist v U S 
Fidelity & Guaranty Co, App. 9 
SW2d 103 

40 C J p 363 note 15 [a] 

TO. Pa—^Bayonne Board of Educa¬ 
tion V Massachusetts Bonding & 
Insurance Co, 97 A 688, 252 Pa 
505 

40 CJ p 363 note 16 [a] 

Complaints, petitiona, and declara¬ 
tions held sufficient on demurrer 
Wash—^Lent's, Inc, v Strawhun, 83 
P 2d 342, 196 Wash 457 
40 G J p 363 note 16 [b] 

Amended petition 

Final ruling sustaining demurrer 
to petition by claimant against sure¬ 
ty on completion bond to enforce 
liens for material and labor used 
in construction of building did not 
bar action under amended petition 
setting forth additional material 
provisions of construction contract, 
which was part of bond, charging 
that bond had been construed to 
guarantee payment of such claims, 
and adding an obligee of the bond 
as coplaintiff—^Haynes Hardware Co 
V Western Casualty & Surety Co, 
133 P2d 674, 166 Kan 356 
71. NT—International Time Re¬ 
cording Co of New York v South¬ 
ern Surety Co of New York, 254 
NTS 668, 142 Misc 501 

78. Ind—Standiford v Shideler, 60 
NE 168, 26 Ind App 496 
40 C J p 363 note 17 


TS, Minn—St Paul Fdy Co v 

Wegmann. 42 N.W 288, 40 Minn 
419 

40 C J p 364 note 18 

74L Minn —St Paul Fdy Co v. 

Wegmann, supra 
40 C J p 364 note 19 
Recording of claim within statu¬ 
tory period after acceptance of work 
—N O Nelson Mfg Co v Wilker- 
son. La App, 152 So 157—Joubert v 
U S Fidelity & Guaranty Co, 3 La 
App 525 

75. Ill—^Maaon v. Neal. 204 IllApp 
638 

40 C J p 364 note 20 

76. U S —Phillips Co V Constitu¬ 
tion Indemnity Co of Philadelphia, 
CCAWia. 68 F2d 304. stating Il¬ 
linois law. 

77. Cal—Carpenter v Furrey, 61 P 
369, 128 Cal 665 

Ind.—Conn v State. 25 NE 443, 125 
Ind 614 

78. Ind —Ochs v M J Carnahan 
Co, 76 NE 788. 42 Ind App 157, 
reheating denied 80 N E 163, 42 
Ind App 157 

79. Ind —Ochs v M J Carnahan 
Co, supra 

80ii U S —^Fidelity dc Deposit Co. v. 
U e, CCADC, 296 F 952 

81. Ind—Gwmn v Wright, 8'6 NE. 
453. 43 Ind App 597 

88 . La —Hortman-Salmen Co v. 
Continental Casualty Co, 129 So, 
515, 170 La 879 

83. La—Hortman-Salmen Co v. 
Continental Casualty Co, supra 


67CXS-65 
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tion of the bond and the default of the principal 
contractor is insufficient to raise the issue of fraud 
in the procurement of the bond 8^ Where the breach 
alleged is the neglect to pay off certain mechanics’ 
hens, an answer alleging that defendants were un¬ 
able to pay the mechanics because plaintiffs failed 
to lend them money as agreed, w ithoiit showing the 
terms of the agreed loan or the damage sustained by 
defendants from losing it, is bad ,85 and a plea al¬ 
leging that a materialman, although kno^ving that 
money received from the contractor was paid by 
the owner, applied it to the payment of other indebt¬ 
edness IS fatally defective if it fails to show any du¬ 
ty on the materialman to do with the money other- 
iwise than he did 86 

g. Issues, Proof, and Variance 

The allegations and proof must correspond in an ac¬ 
tion on a contractor’s bond 

The allegations and the proof must correspond 
in an action on a contractor’s bond 87 In an action 
by the owner the amount of claims for material may 
be proved, even though claimants, made parties 


defendant, have not appeared by answer 88 One 
furnishing materials for the construction of two 
buildings, each covered by a bond of the same sure¬ 
ty, must, in a suit against the surety, establish what 
portion of the materials went into each building, 
where each bond makes the surety liable only for 
the materials furnished for the building covered by 
that bond 89 Evidence is admissible to prove or 
disprove material facts which have been put in is¬ 
sue by being alleged in the pleading of one party 
and denied in the pleading of the adverse party 9® 
A denial by the surety of all liability under the bond 
waives the necessity of proof of any notice of de¬ 
fault which may be required by the bond as a con¬ 
dition precedent to the maintenance of an action 
thereon 8^ 

h. Evidence 

Actions on contractors’ bonds are governed by the 
rules of evidence obtaining m civil actions generally 

The rules of evidence obtaining in civil actions 
generally are applicable in determining the admissi- 
bility88 and the weight and sufficiency®® of evi- 


PleadiiLff hena Inanfflcient 
La.—^Hortman-Salmen Co v Conti¬ 
nental Casualty Co, supra 

84. Colo—Howard v Fisher, 283 P 
1042, 86 Colo 493 

85. Ind—^Foster v Qaston, 23 NE 
1092, 123 Ind 96 

86. Fla—Standard Accident Ins Co 
V Duval Lumber Co, 126 So 643, 
99 Fla 523 

PaymeiLt by one other than obllgree 
In such circumstances the surety 
cannot deny its liability because the 
excess amount was paid by another 
than the obligee, and this is true 
notwithstanding the bond provides 
that no right of action shall accrue 
thereon for the benefit of anyone but 
the named obligee, where the claim 
18 being enforced by the obligee to 
discharge its moral, if not its legal, 
obligation to the person making the 
payment —^American Surety Co of 
New York v Broadway Improvement 
& Investment Co, 271 P 19, 39 Wyo 
196, rehearing denied 274 P 13, 39 
Wyo 195 

87. Hawaii —Craig v Uyeoka, i32 
Hawaii 913 

NovatioiL 

Evidence that matexialman’s ac¬ 
ceptance of contractor’s note consti¬ 
tuted novation relieving surety held 
impropex]«r admitted in action on 
contractor's bond in absence of alle¬ 
gation in answer setting up facts 
showing novation —Griswold Lum¬ 
ber Co V Maryland Casualty Co , 121 
So 370, 10 LaApp JOS 

88. Wash —Exposition Amusement 
Co V Empire State Surety Co, 96 


P 158, 49 Wash 637, rehearing 
denied 97 P 464, 49 Wash «37 

89. La —Clifford F Favrot Supply 
Co V U S Fidelity & Guaranty 
Co, 123 So 593, 168 La 841 

90. Mich —^Marquette Opera House 
Bldg Co V Wilson, 67 NW 128, 
109 Mich 223 

40 C J p 364 note 27 
Wrongful unpiitatloxis of payments 
Surety on subcontractor’s bond 
could show under defense of pay¬ 
ment that there have been erroneous 
and illegal imputations of payments, 
operating as fraud on surety—O 
Nelson Mfg Co v Wilkeison, La 
App , 152 So 157 

91. Ill —^Whelan v Massachusetts 
Bonding & Insurance Co, 205 Ill 
App 122 

92. DC—^Whelan v McCullough, 4 
App D C 58 

La—^W W Carre Co v E J Stew¬ 
art & Co, 117 So 238, 166 La 317 
Neb—Comstock v Comeion, 60 NW 
105, 41 Neb 814 

Bvidenca held admissible or Improp¬ 
erly excluded 

Ill—^Ekstrand v Severin, 81 NE2d 
435, 308 Ill App 331 
40 C J p 364 note 31 [a] 

Svidenca held inadmissible or prop¬ 
erly excluded 

(1) Membership franchise between 
materialman and contractor held not 
admissible in materialman's action 
against surety on building contract 
—Hortman-Salmen Co v Metropoli¬ 
tan Casualty Ins Co of New York, 
127 So 434. 13 LaApp 477 

(2) Wnere contract limited own¬ 

866 


er's liability for changes to those 
authorized in writing, evidence of 
suiety regarding changes authorized 
orally by architect held properly re¬ 
jected—Massachusetts Bonding & 
Insurance Co v Lentz, 9 P 2d 408, 40 
Anz 46 

(8) Notices of Hens held inadmis¬ 
sible as evidence of damages by con¬ 
tractor’s abandonment of building 
completed by owner at his own ex¬ 
pense, in absence of evidence that 
liens were perfected or paid by own¬ 
er—^Union Indemnity Co v Vetter, 
CCAFla, 40 F 2d 606 

(4) In suit for breach of mechan¬ 
ics' lien bond, there was no error 
in exclusion of offer of testimony 
that when surety received notice of 
pendency of mechanics' lien proceed¬ 
ings it conferred with principal on 
the bond and was informed that 
claim would be defeated and that he 
had employed an attorney to defend 
the action —^American Surety Co of 
New Yoik v Franciscus, GCA Mo. 
127 F2d 810 

(5) Other evidence—^Kildall Fish 
Co V Giguere, 162 NW 671, 136 
Minn 401—40 CJ p 364 note 31 [b] 

93. Evidence held snidcient 

(1) To establish that building 
contractor's surety and its indemni¬ 
tor acquiesced in owner's taking ovei 
work on contractor’s default—Min- 
den Presbyterian Church v Lambert, 
120 So 61, 167 La 712 

(2) To establish that materials 
were furnished and used for build¬ 
ing, within surety bond—Jahncke 
Service v. King, (LaApp, 157 So 
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dence, as well as questions relating to presump- 
tions®^ and burden of proof,m actions on con¬ 
tractors’ bonds 

L Trial and Judgment 

General rules governing questions of law and fact, 
instructions, verdict and findings, and Judgment or decree 
apply in actions on contractors’ bonds. 

Defendants in actions on contractors’ bonds are 
entitled to have the question of their liability and 


the extent thereof determined by the jury,®® and 
various other questions have been held to be ques¬ 
tions of fact for the jury Instructions not rele¬ 
vant to the issues are properly refused All ma¬ 
terial issues should be passed on,®® but matters not 
in issue cannot be considered.^ Specific findings 
as to the reasonable market value of material sup¬ 
plied are not indispensable to a judgment in favor 
of a materialman.2 

The verdict should not include items not claimed 


165—Madison Xiumber Co v Mc¬ 
Grath, 118 So 845. 9 La.App 105 
(3) To show that payments of in¬ 
stallments were made by owner to 
contractor in accordance with terms 
of contract—Fidelity & Casualty Co 
of New York v ^tna Homestead 
Ass’n. 1'62 So 646, 182 La. «66 

(1) To show that plaintiff did not 
furnish materials to contractor, but 
merely advanced moneys with which 
contractor bought materials, pre¬ 
cluding recovery against surety — 
Smith V Smith, 142 So 132, 174 La. 
937 

(5) To support judgment for ma¬ 
terialman, suing on contractor's 
bond—Schreiber v Edgar, 122 So 
285, 168 La 443—Madison Lumber 
Co V Bachemin. 118 So 141, 164 
La 1066 

C6) To sustain finding of damages 
for breach of condition of bond pro¬ 
tecting mortgage eigamst paramount 
liens—Strimlmg v Union Indemmty 
Go, 222 NW '512, 176 Minn 26 
(7) To show other matters 
Cal—^Patten & Davies Lumber Co 

V MoConville. 26 P 2d 129, 219 Cal 
161—^Lasky v American Indemnity 
Co, 282 P 974, 102 Cal App 192 

La—^Haynesville Lumber Co v Ca¬ 
sey, 116 So 659. 165 La 1065— 
Robt P Hyams Coal Co v Web¬ 
ster & Globe Indemnity Co of N 
Y, 5 La App 370 

Minn —Danielski v Pioneer Bldg 
Co, 242 NW 342, 186 Minn 24 
Mo—City of St Louis ex rel Sears 

V Southern Surety Co, 62 S W 2d 
432, 333 Mo 180 

Wyo—^American Surety Co of New 
York V Broadway Improvement & 
Investment Co, 271 P 19, 39 Wyo 
195, rehearing denied 274 P 13, 39 
Wyo 195 

40 C J p 364 note 32 [a] 

Bvidenoa held uunffloieiLt 

(1) To authorize materialman’s re¬ 
covery against building contractor's 
surety—^Truscon Steel Co v B & T 
Const Co, 129 So 644. 170 (La 1083 

(2) To show fraud of owners in¬ 
ducing surety to execute building 
contractor’s bond, where surety had 
possession of contemplated contract 
several days before execution—J R 


Delvendahl Co v Lydon, 18 P2d 492, 
171 Wash 651 

(3) To show novation —Onswold 
Lumber Co v Maryland Casualty 
Co, 121 So 370, 10 La App 308 

(4) To show other matters—^Ed- 
dmgton V Maryland Casualty Co, 
La App. 197 So 195—^Folse v Mary¬ 
land Casualty Co, La App, 193 So 
386—Madison Lumber Co v Federal 
Surety Co, 128 So 60. 13 La.App 
577—40 CJ p 364 note 32 [b] 
Contract pnee as prlma facia evi¬ 
dence of ‘value 

Where subcontractors sued surety 
on contractor’s bond, price in con¬ 
tract with contractor was prima 
facie evidence of reasonable value 
of material and labor furnished — 
City of St Louis ex rel Sears v 
Southern Surety Co, 62 S W 2d 4«32. 
333 Mo 180 

94. Or—^Fred Christensen. Inc, ▼ 
Hansen Const Co, 21 P 2d 196, 142 
Or 549 

40 C J p 3*64 note 83 
Knowledge of statutory obligation 
Obligors, obligees, and sureties are 
presumed to know of statutory obli¬ 
gation of contractor’s bond to pay 
laborers and materieimen—Commer¬ 
cial Bank of Magee v Evans, 112 So 
482, 145 Miss 643 

96. La —Madison Lumber Co v 
Federal Surety Co. 128 So 50, 13 
La App 577 

Or—Fred Christensen, Inc, v Han¬ 
sen Const Co, 21 P.2d 195, 142 Or 
649 

S C —Bryce Plumbing & Heating Co 
V American Surety Co, 160 SE 
693, 162 SC 239 

Wyo —^American Surety Co of New 
York V Broadway Improvement & 
Investment Co, 271 P 19, 39 Wyo 
195, rehearing denied 274 P 13, 39 
Wyo 195 

40 C J p 364 note 84 
Payment as defense 
In materialman’s action against 
subcontractor and his surety, surety 
who depended on payment as defense 
had burden of proof—^N O Nelson 
Mfg Co V Wilkerson. La App, 162 
So 157 

Allowance of credit for expenses 
In materialman’s action on con¬ 
tractor’s bond, defendants had bur¬ 
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den to prove that credit should be al¬ 
lowed for expenses m altering mill- 
work—Madison Lumber Co v Fed¬ 
eral Surety Co, 128 So 50, 13 La. 
App 577 

Waiver of requirement as to changes 
Burden was on surety claiming 
credit for changes orally authorized 
by architect to prove that owner 
waived contract provision lequiring 
written authorization —Massachu¬ 
setts Bonding & Insurance Co v 
Lentz, 9 P 2d 408, 40 Ariz 46 

96. Wash—Spokane & Idaho Lum¬ 
ber Co V Lo\. 58 P 672, 60 P 
1119, 21 Wash 501 

40 C J p 364 note 35 

97. NY—Buffalo Forge Co v Fi¬ 
delity & Casualty Co of New 
York, 266 NYS 329, 143 Misc 647 

Bight to, and amount of, mterest 
Mich —People to Use of Vermont 
Marble Co v Bollin. 219 N W 613, 
242 Mich 683 

Payment for matenals furnished 
In matez lalman's action on con¬ 
tractor’s bond, evidence held to raise 
issue for jury as to whether con¬ 
tractor paid for materials furnished 
—Southern States Supply Co v. 
Union Indemnity Co, 159 S E 632, 
161 SC 219 

98. US —^American Surety Co of 
New Yoik V Franciscus, CCA Mo , 
127 F2d 810 

Znstmotlon given, m prior suit 
In suit for breach of mechanics' 
lien bond, there was no error in ex¬ 
clusion of instruction given in prior 
suit in which plaintiffs’ liability re¬ 
sulting from the establishment of 
mechamcs’ lien had been established, 
where nothing said or done by court 
in that case could diminish defend¬ 
ant’s responsibility under bond in 
suit,—^American Surety Co of New 
York V Franciscus, supra 

99. Cal —Ernst v Cummings, 65 
Cal 179 

40 C J p 364 note 36 

1, N J —Meyer v Standard Acci¬ 
dent Ins Co. 177 A. 255, 114 N J. 
Law 483 

8. Tex —^Lahe v • Jones Lumber Co , 
Civ App. 233 SW. 1011. 
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m the pleadings* 

In equity, the court may adapt its decree to the 
circumstances of the case^ and offset one claim 
against another where they grow out of the same 
transaction 5 

In a subcontractor’s action against the surety, 
the judgment should be for the amount of the pen¬ 
alty of the bond, and not for the amount of dam¬ 
ages assessed ^ In an action against an owner and 
the surety, where unpaid subcontractors and ma¬ 
terialmen are awarded liens against the property, 
the owner is entitled to judgment over against the 
surety if the judgpnent hens are satisfied out of the 
property and, in an owner’s action against a con¬ 
tractor and his sureties, where the court awarded 
the sureties a judgment against the contractor for 
materials furnished for the building, a provision 
giving them a judgment against the contractor on 
satisfying the awards made in the judgment in fa¬ 
vor ot the hen claimants and the owner should have 


been embodied in the judgment * In a contractor's 
action against a subcontractor for materials, a mon¬ 
ey judgment against the contractor on a cross com¬ 
plaint on the bond has been held not prejudicial to 
the contractor in view of a concurrent court order 
requiring the retention in the registry of the court 
of sums collected on the judgment, to protect ma¬ 
terialmen simultaneously suing the contractor ® 

A judgment against the warrantor in a bond, 
should not be executed until the owner pays into 
the hands of the warrantor, or deposits in the reg¬ 
istry of the court, the balance due on the contract 
price, to be applied on the claims of the privilege 
creditors lO Where the surety has defended an ac¬ 
tion brought to enforce a mechanic’s lien without 
questioning the identity of the land, it is too late 
after verdict in an action on the bond to raise on 
motion for a new trial the defense that the evidence 
fails to show that the land on which the hen was 
filed IS the same as that on which the building men¬ 
tioned in the bond was built.ii 
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A. IN GENERAL 


§ 263. In General 

a Nature and form of remedy 
b Personal liability 

a. Nature and Form of Remedy 

The method of enforcing a mechanic's lien is govern¬ 
ed by the statute creating the lien. 


Since the right to a mechanic’s lien is entirely 
statutory, not only the right itself, but the method 
of enforcing it, must depend on the statute,^2 and 
in determining the right to a mechanic’s hen and 
the enforcement thereof, according to the decisions 
on the question, the requirements of the statute must 


3L Gal—Klokke v Raphael, 9^ P 
392, 8 GalApp 1 
40 C J p 365 note 38 
4. Tex—^Wright v A Q McAdams 
Lumber Co. CivApp, 218 SW 
671 

40 C J p 365 note 39 
Tinding lutbllity la. temu of money 
deciee 

Owner and surety on his lien re¬ 
lease and supersedeas bond, suing 
surety on contractor's bond as as¬ 
signee of materialman’s lien decree 
for relief against enforcement of 
such decree, held entitled to have lia¬ 
bility of surety on contractor’s bond 
found in terms of money decree and 
set off against such surety's decree, 
on theory that sun was in nature of 
one for specific performance of suxe- 
ty's obligation on contractoi’s bond 
—^Bear v Standard Accident Ins Co, 
168 So 18. 124 Fla 9 

6. Tex—^Wright v A. G McAdams 
Lumber Co, Civ App , 218 S W 571 

e. Mo —City of St Louis ex rel 
Sears v Southern Surety Co, 62 
S W 2d 432, 3S3 Mo 180 


7. Wash—^Electro-Kold Sales Corpo¬ 
ration V General Casualty Co of 
America, 25 P 2d 672, 174 Wash 
565 

8. Wash—Lent’s, Inc, v Straw- 
hun, 83 P 2d 342, 196 Wash 457 

9. Wash —Dioguardi v Baddow, 8 
P 2d 978, 167 Wash 63 

la La—Monroe Hardware Co v 
Delatte, 4 La App 66 

11. Ind—^Foster v Gaston, 23 NB 
1092, 123 Ind 96 

12. Aik—Commeicial Credit Co v 
Ha^es-Lamb Motor Co. 298 SW 
217, 174 Ark 945 

Fla—Rieck & Fleece v Cunniff, 190 
So 8, 138 Fla 742—Rathbun v 
Landess, 129 So 783. 100 Fla 507 

Ind —National Brick Co v Russell, 
190 NE 614, 99 Ind App 53 

Kan—Cozpns Jnns cited in Bell v 
Hernandez, 30 P2d 1101, 1102, 189 
Kan 216 

Mich—^Fox V Martin, 283 NW. 9, 
287 Mich 147—^Netting Co v 

Touscany, 225 NW. 556, 247 Mich 
279 


Mo—^Fleming-Gilchrist Const Co v. 
McGonigle, 89 SW2d 15, 338 Mo 
56, 107 A LR 1003 
N J —^Weinberger v Goldstein, 151 A 
397, 106 N JEq 489 
N Y —^Rubinstein v Jamaica Nat 
Bank of New York, 40 N Y S 2d 23, 
affirmed 44 N Y S 2d 950, 266 App 
Div 977, affirmed 61 NE2d 455, 
294 NY 727, motion gianted 62 
NE2d 394, 294 NY 843. 

40 C J p 365 note 55 
Nature of lien see supra S L 

Agreement of parties 
Mechanic’s lien cannot be fore¬ 
closed by agreement of lien claim¬ 
ant and property owner, but only by 
action in distiict court—Bell v Her¬ 
nandez, 30 P2d 1101, 139 Kan 216 

‘^Enforcement” of statutory lien 
means that pro\isions of lien en¬ 
forcement statutes are invoked and 
put in operation—Sandquist ft Snow 
V Kellogg, 186 So 235, 101 FlA 679 

Effect of undertaking dlsoharg'ng 
lien 

Where undertaking is filed and mc- 
chaivc’s lien is discharged, action. 
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be followed,^3 either stnctly^^ or sub3tantially,i5 m 

conformity with the view prevailing in the juris¬ 
diction as to the rule to be applied in the construc¬ 
tion of mechanics’ lien laws generally, as discussed 
supra § 4 

Under the requirements of the particular statute, 
a proceeding to foreclose a mechanic’s hen may be 
by suit leading to a decree as in other suits of fore¬ 
closure,or by attachment followed by judgment 
and execution for the amount secured, as discussed 
infra § 287, or by an attachment either at law or in 
equity or by j’udgment and execution at law to be 


§ 263 

levied on the property on which the hen rests.^^ 
A statute providing for a deficiency judgment of 
like effect as in an action for the foreclosure of 
mortgages where, on a sale of the propertj subject 
to the hen, there is a deficiency of proceeds to pay 
plaintiff’s claim has been held not to require the en¬ 
tire procedure to be the same as in proceedings to 
foreclose real estate mortgages,and, on the other 
hand, such a provision has been held to render the 
suit like a suit for the foreclosure of a mortgage 
and to make the procedure conformable thereto 
A mechanic's hen may, it has been held, be fore- 


ostensibly brought to foreclose lien, 
18 action to test validity of lien had 
It not been discharged, and, if found 
valid, to procure judgment on under¬ 
taking. rather than judgment of fore¬ 
closure against realty —^White Plains 
Sash & Door Co v Doyle, 186 NE 
S3, 263 NT 16 

Ettforosment against property of mar- 
tied woman 

Fla—^Dalton v Camp, 194 So 219. 
141 Pla 892—Pierson v Reinhardt, 

133 So 653, 101 Fla 1392. rehear¬ 
ing denied 136 So 250, 101 Fla 
1392 

Enforcement against estate hy en¬ 
tirety 

Fla—^VelazQuez v Suarez, 152 So 
708, 113 Fla 856~I^iead v Picotte, 

134 So 67, 101 Fla 325 

Where petitioner had no lien, stat¬ 
utes as to liens on lands and build¬ 
ings for labor and material were not 
applicable to relief to which peti¬ 
tioner was entitled—^Atlantic Coast 
Lumber Corporation v Morrison. 149 
8 E 243, 162 SC 806 

13. Ala—Snelling Lumber Co v 
Porter. 142 So 660, 225 Ala 164 
Pla —Biscayne Trust Co v Wolpert 
Realty & Improvement Go, 180 So 
611. 100 Fla 1070 

Ind—^National Brick Co v. Russell, 
190 NE 614, 99 Ind App 63 
Ran—Corpns Jnru cited in Bell v 
Hernandez, 80 P 2d 1101 , 1102 , 139 
Kan 216—Baker v Griffin. 243 P 
1057, 120 Kan 448 

Me —Otis Elevator Co v Finks 
Clothing Co, 159 A 563, 131 Me 
96 

Md—^Adkins & Douglas Co v. Webb, 
154 A 259, 160 Md 571 
ND—Austad V Dreier, 221 NW. 1, 
57 ND 224 

Tex—^Ball v Davis, 18 S W 2 d 1063, 
118 Ter. 634—Lewis v Phillips, 
Civ App, 90 SW2d 810, affirmed 
114 SW2d 864, 131 Ter 318—Den¬ 
ny V White House Lumber Co, 
Civ App, 40 SW2d 250. modified 
on other grounds. Com App, 54 S 
W 2 d 86 

40 C J p 366 note 56 
Every juzudictional reqnirement 
must he met and all prescribed con¬ 


ditions precedent must he complied 
with before lienor can prevail—^An¬ 
drew V Bishop, 172 A 762, 132 Me 
447, 100 A LR 121 

Purpose of proceeding 

( 1 ) The primary purpose of the 
mechanic’s lien statutes providing for 
determination, in suit to foreclose 
mechanic’s lien, of rights of paities 
having interest in realty is to protect 
owners and others interested in the 
property from multiplicity of suits 
rather than restriction of rights of 
lien claimants—Chance v Fianke, 
153 SW 2 d 378, 848 Mo 402 

(2) Fixation of debt for labor or 
materials is very essential of me¬ 
chanic's lien proceedings —^lannotti 
v Kalmhacher, 166 A 866 , 4 WW 
Harr. Del. 600 

BEisdescnptlon of action 
Where declaration alleged that It 
was brought pursuant to statute re¬ 
lating to enforcement of mechanics’ 
liens and contained all necesssjry 
averments to constitute such an ac¬ 
tion, the action was under the stat¬ 
ute, notwithstanding plaintifC's wnt 
termed the proceeding an action in 
contract —Goodro v Tarkey, 22 A 2d 
509. 112 Vt 212 

14 Fla—Baker v Webster, 191 So 
835, 140 Fla 471—Rieck & Fleece 
V Gunniff, 190 So 8 . 138 Fla 742 
—Southern Faint Mfg Co v 
Crump, 182 So 291, 132 Fla 799— 
Velazquez v Suarez, 152 So 708, 
118 Fla 856—Rathhun v Landess. 
129 So 738, 100 Fla 607—Gurtiss- 
Bnght Ranch Co v Selden Cypress 
Door Go, 107 So 679. 91 Fla 354 
La—Flournoy v Robmson-Slagle 
Lumber Co, 136 So. 194, 17 La 
App 390. reversed on other grounds 
139 So 821, 173 La 989 
N J—Weinberger v Goldstein, 151 A 
397, 106 N JEq 489 
NY—^Ausable Chasm Co v Hotel 
A usable Chasm & Country Club, 
33 NTS 2d 427, 263 App Div 486 
Pa—Bezar v Dorfman, 45 PaDist & 
Co 136—^Kempter \ Buckley, Com 
PI, 40 Lack Jur 117 
Tex—Royal Indemnity Co v Amer- 
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lean District Steam Co, Cn App, 
88 S W 2d 1091, error dismissed 
40 CJ p 366 note 57 

IS. Ala —Snelling Lumber Co v 
Porter, 142 So 560, 226 Ala 164 
Cal.—Stanislaus Lumber Co v Pike, 
124 P2d 190, 51 Cal App 2 d 64— 
Norton v Bedell Engineering Co, 
264 P 811. SS Cal App 777 
N Y —^In re Wilaka Const Co, 2 N 
Y S 2d 251, 166 Misc 185 
40 C J p 366 note 58 
EeaBonabla coxnplianoe with stat¬ 
ute cannot be dispensed with —Mans¬ 
field Lumber Go y Johnson, Mo App, 
91 SW2d 239 

Xt Is policy of law to protect and 
enforce, and not allow defeat of, hens 
of mechanics or furnishers of mate¬ 
rials—Reed V Fuller, 65 SW2d 841. 
16 TennApp 47 

1& Or—Johnson v Tucker, 167 P. 
787, 85 Or 646 

Proceeding at law or m equity gen¬ 
erally see infra § 264 

Attributes of foreclosure of mort¬ 
gages apply to mecheoiics' liens in 
all essential respects —City Lumber 
Co. of Bridgeport v Murphy, 179 A 
339, 120 Conn 16 

17. Tenn —^Amstein Realty Co v. 
Williams, 40 S W 2d 1007, 163 Tenn. 
69—^Warner v Tates, 102 SW 92, 
118 Tenn 548 

40 CJ p 414 note 8 [a]. 

Suhcontractoz's only remedy Is by 
attachment; not being a creditor of 
the owners of the property upon 
which the improvements are made, 
he cannot enforce his lien by judg¬ 
ment and execution —^Fischer Lime 
& Cement Co v Kaucher, 61 S W 2d 
492, 1G4 Tenn C57—Brantingham v 
Beasley, 2 Tenn App 598—40 C J p 
866 note 63 [a] 

18 . N D —^Erickson v Russ, 129 N. 
W 1026, 21 ND 208. 32 LRA, 
NS. 1072 

19. NY—Valett v Baker, 114 NT. 
S 214. 129 APP Div 514. 

40 C J p 366 note 66 
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closed by a complaint in intervention in an action 
by the contractor against the owner 30 

Action or special proceeding Under the statutes 
in some jurisdictions the proceedings to enforce a 
mechanic’s hen are not by action but by a special 
proceeding,2i but where the statute dov.s not as¬ 
sume to prescribe any special rules of practice or 
procedure but leaves such matters to be regulated 
by the general rules governing other actions of a 
similar nature, the proceeding has been held to be 
an ordinary civil action and not a special proceed- 
mg32 Under some statutes a mechanic’s lien pro¬ 
ceeding IS a statutory summary proceeding 33 

Assumpsit In some jurisdictions a mechanic’s 
lien suit IS regarded as an action in the nature of 
an action of assumpsit for the price and value of 
work, labor, and materials furnished by claimant,3^ 
and It IS not to be regarded as an action on the 
written contract precluding a recovery on a quan¬ 
tum meruit 35 Under a statute providing that a 
subcontractor may either file his petition and en¬ 
force his hen or sue the owner and contractor for 
the amount due him, in which action a personal 
judgment may be rendered, the only action at law 
which may be brought against the owner under the 
Lien Act is assumpsit on a contract implied by 
law.35 Under some statutes the general procedure 
under the statute corresponds with the general prac¬ 
tice in actions of assumpsit 37 

As to matters of general practice^ mechanics’ hen 
proceedings are governed by the general rules or 


statutory provisions except in so far as particular 
statutory rules have been adopted,3 8 it being ex¬ 
pressly so provided by statute in some jurisdic¬ 
tions 29 

Operation of statutes and what law governs. It 
has been held that the procedure to enforce a me¬ 
chanic’s hen is governed by the statute in force 
when the contract is made rather than that in force 
when the action is brought,30 and that a statute 
prescribing the procedure to enforce the mechanic’s 
hen does not apply to proceedings instituted before 
It becomes effective ,3i but it has also been held 
that, where the law as to enforcement of mechanic’s 
hens IS changed before the hen has accrued, the 
later law applies 32 It has been held that the rem¬ 
edy of a materialman on a surety bond given in an¬ 
other state IS governed by the law of the forum 33 

b. Personal Liability 

As a general rule statutes providing for mechanics’ 
liens do not impose any personal liability that would not 
otherwise exist. 

Statutes providing for mechanics’ hens do not as 
a general rule create any personal liability on the 
part of the owner of the property which has been 
improved, or on the part of anyone else who would 
not, independent of the statute, be personally liable 
to claimant 3* A mechanic’s hen does not of itself 
create a personal liability on the part of the owner 
of the property ,35 it operates only in rem against 
the property, and not in personam 36 However, 
personal liability is sometimes imposed on the own- 


ao. Cal—Tubbs v Delillo, 127 P 
514, 19 CalApp 613 

Intervention see infra S 285 

21. Cal—^Van Winkle v Stow, 2S 
Cal 457 

40 C J p 366 note 67 

Actions and special pioceedings dis- 
tingruished see Actions i 42 

22. Minn—Fmlayson v Crooks, 49 
NW 398, 47 Minn 74, rehearing 
denied 49 NW 645. 47 Minn 74 

40 CJ p 366 note 68 

23. Del—^Hendrix v Kelley, 143 A 
460, 4 WWHarr 120 

Snaunary pxooeedmff held valid 

Pla—State ex rel Gore v Chilling- 
wortli, 171 So 649, 126 Fla 645 

24. Del—Armstrong & Latta Co v 

Wilmington Sugar Refining Co, 
120 A 94. 2 WWHarr 239— 

Hawthorne v Murray. 84 A 6. 26 
Del 349 

■ 

26. Del—^Armstrong & Latta Co v 
Wilmington Sugar Refining Co, 120 
A. 94. 2 WWHarr 239 

26. Ill —Harts* Bros & Harty Co v 
Folakow, 86 NE 1085, 237 Ill 659 


27. Pa—Gedrich v Yaroscz, 166 A 
675, 102 Pa Super 127 
2a Cal —^Withington v Shay, 117 
P2d 415, 47 CalApp 2d 68, hearing 
denied 119 P 2d 1, 47 Cal App 2d 68 
Pa—Cain v Redlich, 164 A 794, 310 
Fa 68 

40 C J p 366 note 72 
Action foT recovery of money 
An action to foreclose a mechan¬ 
ic's lien 18 not an action on contract 
for recovery of money or damages 
only, and procedural statutes as to 
such actions are not applicable — 
Luebben v Metlen, 100 P 2d 935, 110 
Mont 350 

29. Okl —Hudson-Houston Lumber 
Co V Parks, 216 P. 1072, 91 Okl 
46. 

aa 111 —McNichols V Tinsler, 127 
Ill App 381, affirmed 85 NE 698, 
235 Ill 493 

31. Mass—Goldstein v Tucker, 119 
NE 693, 230 Mass 259 

SSL Colo—Orman v Crystal River 
R Co, 39 P 484, 6 Colo App 493 

33. US —^E^deral Surety Co v Mm- 
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neapolis Steel & Machinery Co, C 
CAMin, 17 F3d 242 

34. Mo—Ward v Nolde, 168 SW 
596, 259 Mo 285 

40 CJ p 46 note 2 
Personal 

Judgment see infra § 328 
Liability as element of consent see 
supra 5 52 

Failnre to protect lienor 
Unless claimant has a valid, poten¬ 
tial, or actual mechanic's or mate¬ 
rialman’s lien, he may not avail him¬ 
self of the protection alEorded by the 
statute making owner liable only 
when be has contracted for labor or 
material under such circumstances 
that a lien for the payment therefor 
has or may attach, and has sold or 
mortgaged property without protect¬ 
ing lienholder before expiration of 
time provided by law for fllmg and 
recording of lien —Will B Miller Co 
V Peerless Lumber Co, 148 SW2d 
735, 284 Ky 93 

35. Ky—Powers v Brewer, 88 SW- 
2d 466. 238 Ey 579 

36;. Ely —^Powers v Brewer, supra. 
NJ—^Passaic Plumbmg Supply Co. 
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er by statute where he fails to take the statutory 
steps directed for the protection of subcontractors 
and materialmen,37 and personal liability is imposed 
under some statutes on one who contracts for an 
improvement on land which he does not own 38 

As a general rule one who is not party or privy 
to the contract for the improvement, work, or ma¬ 
terials IS not personally liable therefor 39 Thus an 
owner is not liable for work or materials furnished 
a contractor where he is not party or privy to the 
contract between the contractor and subcontractor 
or materialman,40 nor is he liable for work done at 
the request of a tenant*! although the lease provides 
that the improvement shall become the owner’s 
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property,*^ nor is one coowner personally liable for 
work contracted for by another coowner.*® The 
consent of the owner to the making of the improve¬ 
ment does not of itself impose on him any personal 
liability,** and even consent and benefit do not m 
themselves import contractual liability *8 Similarly 
a contractor ordinarily is not liable to one furnish¬ 
ing labor or material to a subcontractor under a 
contract to which he is not party or privy *6 

One who validly obligates himself to pay for the 
improvement, work, or materials is personally liable 
therefor *7 Under such circumstances the owner 
may be personally liable to a subcontractor or ma¬ 
terialman,*® and he is personally liable to those with 


V Fidelity Union Title & Mortgage 
Co, 163 A 278, 112 N J Eq 80 
Personal action or proceeding in rem 
see infra S 265 

37. La —Glassell, Taylor & Robin¬ 
son V John W Harris Associates, 
26 So 2d 1. 209 La 957 

Where owner failed to record eon^ 
tract for construction of housing 
project or secure a bond for faithful 
performance of work and payment of 
subcontractors, laborers, material¬ 
men, etc, owner was personally lia¬ 
ble to subcontractor who timely filed 
and recorded its claims for work done 
and materials furnished under sub¬ 
contracts with general contractor — 
Glassell, Taylor & Robinson v John 
W Harris Associates, supra 
Owner at tune contract made 
La—Glassell, Taylor & Robinson v 
John W Hams Associates, supra 

38. La—Yellow Pine Lumber Co v 
Maniscalco, App, 9 So 2d 320 

39. Cal—Shelley v Casa De Oro, 
Limited, 24 P 2d 900, 138 Cal 720 

Tex—Spoor v Gulf Bitulithic Co, 
Civ App, 172 SW2d 877, error re¬ 
fused 

40. NT—Terrell v Meisenhelder, 
257 N T S 626, 148 Misc 911 

Pa—Sundheim v School Dist of 
Philadelphia, 166 A 866, 811 Pa 
90 

Liability for compensation of sub¬ 
contractors and materialmen gen¬ 
erally see Contracts 5 370 b 
A contractual relation between 
owner of property and person fur¬ 
nishing labor and materials is essen¬ 
tial under statute to establish own¬ 
er’s personal liability—Milner v 
Shuey, 69 P2d 771, 57 Nev 169 
Agent or independent oontraotor 
If corporation employing laborer 
was agent of owner aud not independ¬ 
ent contractor, owner would be party 
personally liable —Ridens v Econ¬ 
omy Home Builders, 286 P 481, 104 
Cal App 677 

False affidavit of payment 
Owner making false affidavits tbat 


all labor claims were paid was held 
not personally liable for unpaid 
claims in excess of amount in his 
hands for payment to contractor 
when served with notices of claims 
—Switaer v Mills, Tex Civ App, 47 
S W 2d 334, error refused 

41. N T —Boyle v Paolini Cafeteria 
& Restaurant, 222 NTS 19, 220 
App Div 483 

42. S D —^Velten v McDonald, 284 
NW 28, 67 SD 624 

43. La —Boutte & Courrege v Dero- 
kay, App, 168 So 39 
Knowledge by coowner of house 

that one coowner living in property 
had purchased material for purpose 
of making repairs did not render 
such coowners personally liable to 
materialman or justify a lien for ma¬ 
terial against respective shares of 
several coowners —Boutte & Cour¬ 
rege V Derokay, supra 
Fart owner who contracted for im¬ 
provement without disclosing his po¬ 
sition, BO that liability for it could 
not be imposed against the other 
owners or their interest in the prop¬ 
erty. was held individually liable for 
Its cost—Hollingsworth v McLean, 
800 NW 580, 140 Neb 568 

Enhancement of value 
Rule that, where one cobwner im¬ 
proves property which enhances its 
value, other coowners are required 
to pay for such enhancement of their 
interest m pxoperty. did not apply 
in action by materialman who fur¬ 
nished material at request of one 
coowner and sought to hold other 
coowners pexsonally liable for mate¬ 
rial, as well as to impress his lien 
on their respective interest m prop¬ 
erty—Boutte & Couzrege v Dei okay. 
La App, 168 So 89 

44. NT—Smith v O’Donnell, 36 N 
T S 480, 15 Misc 98 

WiB—CooTsen v Ziehl, 79 NW 562, 
103 Wis 881 

45. NT—Smith v Vara, 241 NTS 
202, 136 Misc 500 

46. Ky—Steele & Lebby y Ayer A 
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liOrd Tie Co., 65 S W2d 62, 246 Ky 
879 

47. Neb—Gibson v Koutsky-Bren- 
nan-Vana Co, 9 NW2d 298. 148 
Neb 326 
Oonsidaratioa 

Where materialmen and laborers 
executed subordination agreement to 
induce hank to make mortgage loan 
to owners telephonic con\er8ation be¬ 
tween bank’s officer and hen claim¬ 
ant's bookkeeper after work had been 
done and materials furnished did not 
impose obligation on bank to dis¬ 
charge claim of claimant especially 
where nothing was furnished by 
claimant in reliance on statement of 
bank's officer —Johnson v Florida 
Bank at Orlando, 13 So 2d 799. 153 
Fla. 120 

48L Neb—Gibson v Koutsky-Bren- 
nan-Vana Co. 9 NW2d 298, 143 
Neb 326 

ISorsl consideration 

Although some materials were fur¬ 
nished prior to signing of instru¬ 
ment whereby owner agreed that 
money deposited by him should be 
used to pay for materials, fact that 
materials went into house and own¬ 
er received benefit thereof created a 
moral consideration sufficient to sup¬ 
port his promise to pay therefor — 
Fraser Lumber & Manufacturing Co 
V Laeyendecker. 9 N W 2d 97, 243 
WiB 26 

Bequest for release of lien 
Letter to materialmen from own¬ 
er’s attorney stating intention to ask 
release of liens, at which time owner 
expected to make payment, was in¬ 
sufficient to make owner personally 
liable so as tc dispense with filing 
of lien—Pifer v Beals. 163 A 914, 
107 Pa Super 438 
Coutraotox or ■nboontractor 
Laborers and materialmen doing 
work not customarily done by con¬ 
tractor, to which estimates were sub¬ 
mitted, estimates being signed by 
owner's agent or alter ego, were sep¬ 
arate contractors within contract 
making owner directly liable to them 
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whom he contracted for work or materials ^9 Sim¬ 
ilarly a contractor who has validly obligated him¬ 
self to do so is personally liable for the payment of 
claims for work and material ^9 

It has been held that, if labor is performed or 
material furnished directly to and on the credit of 
the owner, he is personally liable therefor but 
such liability does not exist where the labor or ma¬ 
terial IS furnished to the contractor's or if the own¬ 
er had no knowledge that the improvement was be¬ 
ing undertaken 98 


§ 264. Legal or Equitable Proceedings 

In some Jurisdictions and under some statutes a pro¬ 
ceeding to enforce a mechanic’s lien is by a suit in 
equity, although in other jurisdictions such a lien is to 
be enforced by an action at law 

Under the statutes in a number of jurisdictions a 
proceeding to enforce a mechanic's lien is by a suit 
in equity®^ and is governed by the rules and princi¬ 
ples pertaining to chancery practice,®® as where the 
statute expressly assigns the administration of the 
remedy to any court having equitable jurisdiction®8 
or where the proceeding is a statutory one of an 


—^Moody-Seagraves Ranch v Brown, 
Tex Civ App , 69 S W 2d 840, error 
refused 

4^ La—^National Homestead Ass'n 
V Graham, 147 So 848, 176 La 1062 
mataase as to owner's name in 
charging for materials and subse¬ 
quent correction thereof are imma¬ 
terial on question of ownei's per¬ 
sonal liability—Guaremre v Besse¬ 
mer Lumber Co, 106 So 49, 214 
Ala. 8 

50. Cal —^Kennedy v Dutton, 2 P 2d 
856, 116 Cal App 510 
Or—James A C. Tait & Co v Stry¬ 
ker. 248 P 104. 117 Or 838 
Promise to pay hen. clums 
Buildmg contractor and assignee 
making affidavit that bills would be 
paid out of loan on property were 
liable for materials furnished sub¬ 
contractors but not for nonlienable 
advances of money—Owen v Gnffln, 
Tex Civ App, 34 S W 2d 383 
5L Ariz—^Wylie v Douglas Lumber 
Co, 8 P 3d 266, 39 Anz 511, 88 
ALR 918 

52. Ariz—^Wylie v Douglas Lumber 
Co, supra 

53. La—^Yellow Fine Lumber Co v 
Miniscalco, App, 9 So 3d 330 

64. Cal—Hendrickson v Bertelson, 
35 P 2d 318, 1 Cal Jd 430—Withing. i 
ton V Shay, 117 P 2d 416, 47 Cal 
App 2d 68, hearing denied 119 F 2d 
1. 47 Cal App 2d 6S 

Ill—Gunther v O’Brien Bros Const 
Co. 12 NE2d 28, 293 lUApp 28, 
reversed on other giounds 16 HE 
2d 890, 369 Ill 362 

Ran—Thompson v. Matthews, 183 P 
3d 216, 163 Kaji 484 
Ohio —Casey v Gaffney, 153 N E 232, 
22 Ohio App 73 

Okl—McGill V Cooper Supply Co, 
165 P 2d 829, 196 Okl 363 
40 C J P 369 note 2 
Chancery proceeding 
Foreclosure of a lien under lien 
act IS a chancery proceedmg—^Alex¬ 
ander Lumber Co v Kellerman. 192 
NE 913. 858 Ill 207 
Jhnsdiction. Unuted by statute 
Jurisdiction of equity in mechan¬ 
ic’s lien foreclosure is not general, 
but 18 limited by statute—Saginaw 


Lumber Co v. Wilkinson, 254 NW 
240, 266 Mich 661 

Za federal courts 

(1) In the federal courts such a 
proceeding has been regarded as es¬ 
sentially an equitable proceeding 
US—^Winston & Go v Georgia & 
F R R, DCSC, 84 F2d 163 

D C —Roth V Eisinger Mill & Lum¬ 
ber Co, 70 F2d 294, 68 App DC 

128 

40 C J p 869 note 97 

(2) This 18 particularly true where 
there are conflicting liens to be ad¬ 
justed —^Healey Ice Mach Co v 
Green, CCN’C. 181 F 890, affirmed 
191 F 1004, 111 CCA 668 

(3) The jurisdiction of equity is 
not ousted by the fact that the stat¬ 
ute conferring the lien gives claim¬ 
ant a choice in the state courts be¬ 
tween an action at law and a suit 
m equity—Sheffield Furnace Co v 
Witherow, Ala, 18 S Ct 936, 149 U 
S 674, 87 LEd 853—Healey Ice 
Mach Co V Green, C C N C, 181 F 
890. affirmed 191 F 1004, 111 CCA- 
668 

(4) Likewise, jurisdiction of equi¬ 
ty IS not ousted by the fact that 
under the practice in the state courts 
such suits may be treated and tried 
as actions at law—^Armstrong Cork 
Co V Met chants’ Refrigerating Co. 
Mo. 184 F 199, 107 CCA- 93— 
21 CJ p 29 note 68 [dj—25 CJ. p 
807 note 30 

Xh BUbsouzI 

(1) Equity has jurisdiction where 
a number of mechanics* liens are in¬ 
volved—^Major V. McVey, App, 94 
S W 2d 1132 

(2) However, where only one me¬ 
chanic's lien IS involved, the suit 
ordinarily is at law —Moller-Vanden- 
boom Lumber Co v Boudreau, 86 S 
W 2d 141, 231 Mo App 1127 

(3) Suit to foreclose one mechan¬ 
ic's lien against property otherwise 
encumbered was held to be in equity 
to extent that priority of liens must 
be determmed—Coeiver v. Crescent 
Lead & Zinc Corporation, 286 SW 
3. 315 Mo 276—^Major v McVey, App, 
128 SW2d 347—Major v. McVey, 
App , 94 S W 2d 1122 
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(4) Where equity has jurisdiction, 
the proceeding is in equity for every 
purpose—Rust Sash & Door Co v 
Bryant, App . 124 S W 2d 544 

(5) Statutes providing for action 
m equity to determine and enforce 
rights of all parties interested in 
property on which mechanics* liens 
are claimed do not create new sub¬ 
stantive rights, but merely provide 
for better method of enforcing sub¬ 
stantive lights given by other sec¬ 
tions —Fleming-Gilchrist Const Co 
V McGomgle, 89 SW2d 16. 888 Mo 
56. 107 ALR 1008 

Za WisooasiB 

(1) The foreclosure of a mechan¬ 
ic’s lien 18 an equitable action—De¬ 
lap V Parcell, 283 NW 805, 280 Wis 
162 

(2) It has also been held that an 
action to enforce a mechanic’s lien 
18 an "action at law on contract*’ 
within an early statute limiting tax¬ 
able costs —^Marsh v Fraser. 27 Wis 
596 

65. Ill—Gunther ▼ O’Brien Bros 

Const Co, 12 NE2d 23. 293 Ill 

App 28, reversed on other grounds 

16 NE2d 890, 369 Ill 362 
40 C J p 369 note 6 

All equitable principles apply on 
foreclosure of mechanic’s lien—Ed¬ 
ward Edinger Co. v WiHis, 260 Ill 
App 106 

Couplamant must oome with clean 

lin.TiSg 

Fla—Langford v Read, 68 So 723, 

69 Fla 198 

40 C J p 369 note 6 [a]. 

Belief favored 

Equity malces every effort to aid 
in procuring payments to building 
contractors for the materials fur¬ 
nished and work performed when 
that can be done within the spirit of 
the lien law and within the court’s 
power—John Kennedy & Co v New 
York World’s Fair 1039, 22 NYS2d 
901, 260 AppDiv 386, affirmed 41 N 
E2d 789, 288 NY. 494 

56. NY—^Fargo v. Hamlin, 5 NT 

St 297 
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equitable nature,57 and this notwithstanding dam¬ 
ages are sought by an answer or cross complaint,58 
or defendant interposes a legal defense,59 or al¬ 
though no particular court is designated in the stat¬ 
ute 50 Where the statute expressly provides for the 
enforcement of a particular lien by a bill in equity, 
that remedy is exclusive 5i Under some statutes, 
however, the right has been given to proceed either 
at law or in equity,®2 or equity has been given con¬ 
current jurisdiction,53 and in such case equity juris¬ 
diction does not depend on the existence of some 
special ground of equitable cognizance,®* nor is it 
defeated by the existence of an adequate remedy 
at law ®5 

Under other statutes the remedy for the enforce¬ 
ment of a mechanic’s lien has been prescribed to be 
by an ordinary action at law or a proceeding in a 
court of law,58 not governed by equitable princi¬ 
ples,®7 and the procedure is that prevailing at law 8* 
Such a remedy has been held to be exclusive of the 
jurisdiction of a court of equity in the absence of 


special circumstances demanding equitable inter¬ 
ference,®® but a bill will lie when such peculiar cir¬ 
cumstances exist as to render the interposition of a 
court of equity proper 70 

§ 265. Personal Actions or Proceedings in 
Rem 

A proceeding to enforce a mechanic’s lien Is generally 
regarded as in rem. 

A mechanic’s hen proceeding, in so far as it is 
directed primarily to charging the particular prop¬ 
erty with the lien, is generally regarded as a pro¬ 
ceeding in rem,7i or as a proceeding which is quasi 
in rem,"^® or in the nature of a proceeding in rem,7® 
and does not require a judgment in personam 7* 
The lien may be enforced irrespective of whether 
there is any personal liability on the part of the 
owner.75 The proceeding has been held to be in 
rem although a personal action is provided for the 
enforcement of the lien76 or although where de¬ 
fendant is personally liable for the debt a judgment 


57. Kan—Elder Meicantile Co v 
Ottawa Inv Co, 165 P 279, 100 
Kan 697 

40 C J p 869 note 4 

58 . Colo —Selfndge v Leonard- 

Heftner Co. 117 P 158, 51 Colo 
314, Ann Cas 1918B 282 

59. Wash—^Kilroy v Mitchell, 26 P 
866. 2 Wash 407 

60. Ala —Montandon ▼. Deas, 14 
Ala S3. 48 Am D 84 

40 C J p 370 note 8 

61. Ill—O’Bnen v Goodingr, 62 N 
E 898, 194 Ill 466 

62. Fla—Futch v Adams, 86 So 
675, 47 Fla 257 

40 C J p 370 note 10 

63. Ala—^Mathis v Holman, 85 So 
710, 204 Ala 373 

61. Ala—Gorr Lumber Co v Mc¬ 
Millan. 143 So 178, 225 Ala 303— 
Mathis V Holman, 86 So 710, 204 
Ala 873 

6B. Ala.—Gorr Lumber Co v Mc¬ 
Millan. 143 So 173. 225 Ala 803 

66. Pa—Mariotti v Greco, Com PI, 
47 Lack Jur 1 

Vt—Goodro V Tarkey, 22 A 2d 609, 
112 Vt 212 
40 C J p 370 note 13 
Special statutory pxoceedinjf 
A mechanic's lien is foreclosed by 
a special statutory proceeding which 
is not regarded as an ordinary equi¬ 
table action—^Metz v Critcher, 65 S 
E 394, 83 SC 896—40 CJ p 370 note 
18 

Stop notice 

A stop notice operates as an as¬ 
signment pro tanto of money due the 
contractor, and the remedy thereon 
is by an action at law—De Masi v 


F W Bowden Co, 132 A. 507, 99 N 
JEq 70—B & S Excavating & Con¬ 
struction Co V Angelo Paino Const 
Corporation. 157 A 886, 10 N J Misc 
107—40 CJ p 370 note 13 [a] 

67. Iowa—Miller v Hollingsworth. 

88 Iowa 224 
40 C J p 870 note 14 
Court can only administer legal 
rights 

Del —^In re Republic Engineering Co, 
130 A 498, 3 WWHarr 81 
68L Fla—Emerson v. Gainey, 7 So 
626, 26 Fla 133 

Mass—Manchester v Popkin, 130 N 
E 62, 287 Mass 434 
69. Ala —^Walker v Daimwood. 80 
Ala 246 

Pa—Mariotti v Greco, Com PI, 47 
Lack Jur 1 
40 C J p 370 note 16 
7a Ga —Oglethorpe Savings & Trust 
Co V Morgan, 102 SE 628, 149 Ga 
787. 

fa—Manottl v. Greco, Com PI, 47 
Lack Jur 1. 

40 C J p 870 note 17 

71. TJ S —^Maxwell Co v Central 
Hanover Bank & Trust Co. DC 
NT, 48 FSupp 408 
Del —In re Republic Engineering 
Co, 130 A 498, 3 WWHarr 81 
Ga —Chambers Lumber Co v Gilmer, 
6 S E 2d 84, 60 Ga App 832 
Ohio—Crandall v Irwin, 89 NE2d 
608, 139 Ohio St 258, 139 ALR 
895, adhered to 40 N E 2d 933, 139 
Ohio St 463. 139 A L R 900 
Pa—^Nusbaum v Warwick Hotel Co., 
170 A 388, 112 Pa Super 277 
40 C J p 370 note 19 
A suit by suboontzaotor to estab¬ 
lish a mechanic's lien sounds in 

873 


rem, and a judgment therein in favor 
of subcontractor effects a lien on the 
property involved —^Westinghouse 
Electric Supply Co v Franklin Insti¬ 
tute of State of Pennsylvania for 
Promotion of Mechanic Arts. 21 A 2d 
204, 2 Terry Del, 319—40 C J p 370 
note 19 [a] 

72. US —Maxwell Co v Central 
Hanover Bank & Trust Co, DC. 
NT, 48 FSupp 408 

Miss—^Ehlers v Elder, 51 Miss 495. 
Tenn—Fischer Lime & Cement Co. 
V Kaucher, 51 SW2d 492, 164 
Tenn 657 

Vt —Goodro V. Tarkey, 22 A 2d 609, 
112 Vt 212 

Attaohment by other person 
Action to enforce mechanic's lien 
became quasi in rem when one other 
than complainant sued out and had 
levied attachment against property 
subject to lien within year during 
which complainant could have done 
so—^Reed v Fuller. 65 SW2d 841, 
16 Tenn App 47 

73. Del —lannotti v Kalmbacher, 
166 A 366. 4 WWHarr. 600 

Ill—^Rockwood Sprinkler Co v Phil¬ 
lips Co. 265 Ill App 267 
40 C J. p 371 note 21 
74 Ohio—Crandall v Irwin, 39 N. 
E2d 608. 139 Ohio St 258, 139 A. 
L R 895, adhered to 40 N E 2d 938, 
139 Ohio St 463. 139 ALR 900 

75. Ind—Gortemiller v Rosengarn, 
2 NE. 829. 103 Ind 414 
40 C J. p 371 note 23 

7a Wis—^Dewey v P.fleld, 2 Wis 
73 

40 C J p 371 note 25 
Personal judgrment m lien proceeding 
see infra 5 328. 



§ 265 


MECHANICS^ LIENS 


57 C J. S. 


for the debt and enforcement of the hen may be 
procured,^7 but in such case the proceeding has 
been held to combine the characteristics of an ac¬ 
tion in personam with those of an action in rem 

Under some statutes a mechanic’s hen suit is inter 
partes and not in rem^S and cannot be established 
except as an incident to a personal judgment 
Where under the statute the hen attaches, is filed, 
and is enforced for the security and payment of the 
j’udgment obtained on the debt, the action is not to 
be regarded as a proceeding quasi in rem,8i and 
jurisdiction of the person must be acquired as in the 
case of other judgments in personam 82 

A statute which gives a hen on property of a wife 
to one who acts in pursuance of a contract with 
her husband does not authorize a personal action 
against her where it does not attempt to charge her 

personally.88 

§ 266. Exclusive, Cumulative, and Concur¬ 
rent Remedies 

A mechanic’! lien le a cumulative remedy, and the 
lienor may resort to the ordinary common-law remedies 
to enforce his contract. 

The hen given by the statute to mechamcs and 


materialmen is but a cumulative remedy to enforce 
their respective contracts, and independently of the 
lien such parties may resort to the ordinary com¬ 
mon-law remedies to enforce their contracts, as by 
action to recover personal judgment®^ The two 
remedies may be pursued simultaneously, although 
there can be but one satisfaction 85 So a subcon¬ 
tractor may prosecute a petition for a mechanic’s 
hen simultaneously with an action at law against 
the contractor ,86 and where by the statute a sub¬ 
contractor or materialman may acquire a hen on 
the property to the extent of the value of the ma¬ 
terials furnished, or may hold the owner of the 
building personally liable, not exceeding the amount 
that may be due or may become due from him to 
the contractor, they may do one or the other, or 
both 87 Where the statute provides a hen in favor 
of a subcontractor and also gives him the right to 
sue the contractor and owner jointly for the amount 
due from the contractor, the subcontractor, unless 
the statute provides to the contrary, may pursue ei¬ 
ther of these remedies or may resort to his common- 
law action against the contractor alone.8 8 Where 
there is no provision in the statute to the contrary, 
each lienor may institute or prosecute a separate 
action for the enforcement of his hen 89 

Procedure to enforce lien. The remedy pre- 


77- NT—Burroughs v. Toatevan, 
76 N.T 667 
40 C J p 871 note 24 

78. Maas —^Howard v Rohmaon, 6 
Cuah 119 

40 GJ P 871 note 26 

79. Mo—Macklmd Inv Co. v Ferry, 
108 S W 2d 21, 341 Mo 498 

8a Mo—^Macklmd Inv Co. v Ferry, 
Bupra. 

81. N C —Rutherford v Ray, 61 S F 
67. 147 N C 263 
40 C J p 871 note 27 
88. NC—Rutherford v Ray, supra 
83. Ill—Wolff v Schillmger, 163 Ill 
App 91 

84h Alaska—Goipna Jwom cited in 
Mitchell V Beaver Dredging Co, 8 
Alaska 666, 571 

Cal—Wm J Bettingen Lumber Co 

V Kerrin, 278 P. 163, 99 Cal App 
686 

Del —Westinghouse Electric Supply 
Co V Franklin Institute of State 
of Pennsylvania for Promotion of 
Mechanic Arts, 21 A 2d 204, 2 

Terry 319 

Ill—^Rockwood Sprinkler Co v. Phil¬ 
lips Co , 265 Ill App 267 
Neb— Corpus Jnns cited in Gibson 

V Koutsky-Brennan-Vana Co, 9 N 
W2d 298. 301. 143 Neb 326 

NT—Lobbett v Galpin, 239 NTS 
76, 228 App Div 65 

OkL—Wyant v. Davidson & Case 


Lumber Co, 49 P2d 151. 173 Okl 
467 

Pa—^Nardy v DeCaro, Com PI, 34 
Del Co 231 

Tex—Bankers Life Co v John E 
Quarles Co. Civ App , 88 S W 2d 
618, affirmed 112 SW2d 1044, 131 
Tex 65—Taliaferro v Warren, Civ 
App, SO SW2d 893 
Wis —Coxpuji Jans oited m Rosellep 
V Herro, 239 NW 413, 415, 206 
Wis 256 

40 C J p 368 note 86 
Oanushment 

Materialman suing to foreclose lien 
had right thereafter to institute gar¬ 
nishment proceedings as incident to 
common-law action —^F M Sibl^ 
Lumber Co v Murphy, 220 N W 
746, 248 Mich 483 
Personal judgment 
One is not barred from enforcing 
the lien by seeking or obtaining a 
personal judgment 
Okl —^Wyant v Davidson ft Case 
Lumber Co, 49 P 2d 151, 173 Okl 
467 

WiB —Roseliep v Herro, 239 N.W 
413, 206 Wis 256 

The original obligation is not dis¬ 
charged by the taking of a lien — 
Federation Savings ft Loan Co v 
Schmitt, 161 NE 349, 27 Ohio App 
378 

8a Ill —Stankiewicz v Irvine, 35 
NE2d 433, 310 Ill App 673—Rock- 
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wood Sprinkler Co v Phillips Co, 
265 Ill App 267 
40 C J p 368 note 88 
Abatement 

The pendency of a mechanic’s lien 
suit IS not ground for abating a suit 
to recover the balance due on the con¬ 
tract, as the remedies are concurrent. 
Ill—Bnkson v Ward, 107 NB 593, 
266 Ill 259, AnnCaBl916B 497 
Pa—Toung v Woodring, 8 PaDisL 
ft Co 629 

1 C J p 57 notes 85, 86 
Personal judgment unnecessarx 
A suit to foreclose a mechanic's 
lien may be maintained without seek¬ 
ing a personal judgment for the in¬ 
debtedness —^McGill V Cooper Supply 
Co, 165 P2d 829. 196 Okl 362 
8& Mont—O'Rourke v Butte Lodge 
No 14 IO G T , 48 P 1106, 19 Mont 
641 

RI—Hunt V Darling, 69 A 398, 26 
RI 480, 69 LRA 497, 8 Ann Cas 
1098 

87. Ind—^Andis v Davis, 63 Ind 17. 
40 C J p 368 note 91 

8a Ill—Olson V. O’Maha. 76 lU 
App 387 

89. NY—Egan v Laemmle, 25 N. 

T S 330, 5 Misc 224 
Consolidation of proceedings see infra 
§ 272 

Making other lienors parties see infra 
S 284. 
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scribed by the statute for the enforcement of the 
hen itself has been held to be exclusive 

§ 267. Removal of Improvements from Prem¬ 
ises 

The removal of the improvement from the land, un¬ 
der aome circumstancei, may be the remedy for enforc- 
ina a lien on an improvement. 

Sometimes, as discussed supra § 188, under par¬ 
ticular conditions prescribed by the statute the hen 
attaches only to the improvement, and the removal 
of such improvement, if it can be done without ma¬ 
terial injury to the property as it stood prior to the 
improvement, is the remedy prescribed for enforc¬ 
ing such hen Other statutes give a right of re¬ 
moval in certain instances where improvements are 
made in ignorance of the rights of the owner of a 
superior title One who has a hen on the fixtures 
or other equipment installed in a building may under 
some statutes enforce his lien and have such prop¬ 
erty sold separately where it may be removed with¬ 
out injury to the realty ^3 

§ 268. Conditions Precedent 

There muit be a compliance with conditione impoaed 
by the statute and the contract before an action to en¬ 
force a mechanic’s lien will lie 


There can be no foreclosure of the lien until the 
debt for which the hen is made and held as security 
has become payable and the lienor must have 
created and perfected his hen in the manner the 
statute provides before he can successfully bring 
an action to enforce it ^5 Other conditions cannot 
be imposed on the right to proceed for the enforce¬ 
ment of the hen unless they arise out of the statute 
or are incorporated in the contract of the parties,^® 
but where the contract itself annexes conditions,®^ 
or where the statute annexes conditions,®® such 
contract or statutory requirements and conditions 
must be met and performed or the remedy will not 
be available 

The filing of a notice of intention to sue as re¬ 
quired by statute may be an essential,®® although it 
has been held that the failure of claimant to serve 
a statutory notice of intention to enforce a mechan¬ 
ic’s hen is not fatal where the owner appears and 
defends and there is no showing of any prejudice 
resulting from the failure to give the notice l So 
compliance with a requirement of the statute that 
the contractor furnish a statement to the owner of 
persons having claims has been held essential ® 
It has been held that, where a note has been given 


80. sc —^Tenney v Anderson Water, 
Light & Power Co, 45 S E 111, 67 
SC 11 

40 C J p 369 note 96 
Abatement 

Parties plaintilf must be the same 
in both suits in order to cause later 
mechanic’s lien action to abate — 
Egan V Laemmle, 25 NYS 3S0. 6 
Misc 224—1 CJ p 76 note 22 
Jam pendenJi 

In a suit to enforce a subcontrac¬ 
tor’s lien, for labor and material fur¬ 
nished for defendant’s building, ac¬ 
tion of court in striking a plea of lis 
pendens setting up pendency of an¬ 
other action was error —^Dugan v 
Howard, 99 A 966, 130 Md 114 

91. Wash—Pioneer Sand & Gravel 
Co V Hedlund, 34 P 2d 878, 178 
Wash 273 
40 C J p 371 note 32 
Removal by purchaser at sale see 
infra 9 344 

Property not owned by lessee 

(1) Part of statute authorizing 
lien on and removal of buildings, fix¬ 
tures. machinery, etc, from land for 
work done or material furnished in 
mere reconstruction, alteration, or 
repair thereof under contract with 
lessee only was held invalid as to 
property not owned by lessee—Has- 
terson v Roberts, 78 S W 2d 856, 
336 Mo 158, 97 ALR 862 

(2) In materialman's lien action. 


building erected by lessee, although, 
not physically attached to land, was 
not removable, where lease provided 
buildings were to become lessors’ 
property —Colby & Dickinson v. Bar 
ker, 261 P 101, 145 Wash 584 
98. Tenn—Thomas v National Con¬ 
servation Exposition Co, 191 S W 
348. 137 Tenn 1 
40 C J p 371 note 33 

93. Tex —Dallas Plumbing Co v 

Harrington, Civ App, 275 S W 

190 

Cotton house 

Tex —Wallace Gm Co v. Burton- 
Lingo Co, Civ App, 104 SW2d 
891 

94. NT —Storick v M. E Realty 
Co, 233 NYS 194, 226 APPDiv 
674 

Effect of default by principal con¬ 
tractor see supra § 113 

95 Mo—^Holekemp Lumber Co v 
Skay, App, 65 SW2d 669—Gill v 
Harris, 24 SW2d 673. 2S4 Mo App 
717 

Perfection of lien see supra 9 118 et 
seq 

96. ND—^Erickson v Russ, 129 N 
W 1025. 21 ND 208, 32 LRA.N 
S, 1072 

40 C J p 372 note 37 

97. NY—^Bol 3 en v Ellegaard, 43 N 
YS2d 527, 181 Misc 326. 

40 C J p 372 note 38 
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Suit premature 

Where builder through an honest 
correctible mistake did not obtain a 
certificate of completion of his con¬ 
tract and completion of a mortgage 
loan to owners, and owners had 
building worth considerably more 
than payments made by them to con¬ 
tractors, contractor’s proceeding to 
foreclose a mechanics’ lien against 
owners was dismissed without prej¬ 
udice as premature—Boljen v Elle¬ 
gaard, supra 

98. La—^Baxter v Sisters of Chan¬ 
ty, 15 La Ann 686 

40 C J p 372 note 43 
Power of court of equity 

Absence of prescribed conditions 
or nonpez formance of prescribed act 
leaves a court of equity powerless, 
since It can only declare and enforce 
existing lien—^Ackerson v Albuquer¬ 
que Lumber Go, 29 P 2d 714, 38 N. 
M 191 

99. Mo —^Missouri Granitoid Co v 
George. 131 SW 470, 150 Mo App 
650 

40 C J p 872 note 40 
1. ND—^Atlas Lumber Co. v Cana- 
dian-Amencan Mortgage & Trust 
Co. 161 NW 604, 36 ND. 39 
fl. Mich—Martin v Warren. 67 N. 

W 897, 109 Mich 684. 

40 C J p 372 note 42 

Outstanding labor Uens held 
shown, so as to make statute ap- 
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for the amount due without extinguishing the hen, 
it must be surrendered to the maker or accounted 
for by showing that it is not in any event enforce¬ 
able against him as a condition to a final judgment 
on the hen.® 

Release of liens A provision for the release of 
liens of subcontractors, etc, before the last install¬ 
ment of the contract price shall be paid, has been 
held not to prevent an effective commencement of 
the proceedings by the contractor to enforce his 
hen, although there may be unreleased hens on the 
record, but he w-ill not be permitted to enforce his 
claim to the exclusion of such other hens without 
showing that they have been released ^ 

Demand. Unless required by statute a demand 
IS not necessary before instituting proceedings to 
enforce the hen,® particularly where the answer 
shows that it would have been unavailable® or 
where the owner has prevented performance by a 
breach of his contract The statute may, however, 
require a demand for payment as a condition preced¬ 
ent ® Where the statute provides that the hen may 
be enforced after demand and refusal of the amount 
due or upon neglect to pay on demand, the demand 
must be made after the hen attaches and before the 
filing of the suit ® Under some statutes providing 
a summar>' remedy by way of execution issued on 
an affidavit, a demand and refusal to pay before the 
issuance of the execution is a condition precedent 

Arbitration Where the contract provides that 
the amount due thereunder shall be settled by arbi¬ 


tration, unless agreed on by the parties, a hen can¬ 
not be foreclosed where the amount is not settled 
in either way,ii and this is also true where the 
statute conferring the hen requires an account, if 
disputed, to be first settled by arbitration i® How¬ 
ever, where no request for an arbitration has been 
made, an arbitration is not a condition precedent 
to an action to foreclose a mechanic’s hen, although 
a contract provides for the arbitration of questions 
in dispute but does not provide that arbitration shall 
precede an action upon the contract ^® Arbitration 
of a claim for extras as contemplated by the con¬ 
tract is not essential to the institution of a suit to 
enforce a mechanic’s hen where the contractor had 
a right to such a hen for a balance due on the orig¬ 
inal contract price,nor is such arbitration neces¬ 
sary where the certificate of the architect as to the 
amount to be allowed for extras is refused not be¬ 
cause of the disagreement as to valuation, but be¬ 
cause of the order of the owner of the property i® 

Certificates of architects, engineers, or others 
Where, under the terms of the contract, the certifi¬ 
cate of an architect or other stipulated person is a 
condition precedent to the right to payment, a pro¬ 
ceeding to enforce a mechanic’s hen cannot be 
maintained until such certificate is had,^® or a valid 
excuse for failure to obtain it is established, or a 
waiver is shown i® Where the owner has prevent¬ 
ed performance by a breach of his contract, the 
production of a certificate of the architect prior 
to the institution of an action to foreclose a me¬ 
chanic’s hen is obviated,!® and where a subcontrac- 


plicable—Dodson v Florida NUrsexr 

& Landscape Co, 190 So d96. 188 

Fla 887 

Contractual waiver of statute 
not shown 

Fla—^Fred Howland, Inc, v Gore, 
13 So 3d 308. 152 Fla 781 

3. Ga —Belmont Farm v Dobbs 
Hardware Co, 53 S E 812, 124 Ga 
827 

4. HY —Fogg V Suburban Rapid 
Transit Co, 3^ NTS 954, 90 Hun 
274 

40 C J p 372 note 45 

6. Ind—^Duckwall v Jones. 58 NE 
1055. 156 Ind 683. rehoard 60 N 
E 797. 156 Ind 6S2 

40 C J p 372 note 46 

6. N D —McCauil-Webster El Co v 
Stiles. 169 NW 577, 41 ND 135 

7- NY—^Albrifirht v Trinity Presb 
Church. 160 NTS 508 

8. NJ—Reeve v Elmendozf. 38 N 
JLaw 125 

40 C J p 372 note 49. 


9. Hawaii —^Lewers & Cooke, Ltd V 
Jones. 26 Hawaii 214. 

40 C J p 373 note 51 
prior action as demand 

In an action to enforce a lien, 
the commencement of a prior similar 
action, which was subsequently dis¬ 
missed, does not constitute a de¬ 
mand on the owner for payment, as 
required by statute unless the aver¬ 
ments in the petition are sufficient 
to constitute a demand—Monji v 
Sanko Contracting Co, 32 Hawaii 
831. 

lOi Ga—^Porter v Lively, 45 Ga 
159 

40 C J p 373 note 52 

11. Mich—Boots V Steinberg-. 58 N 
W 657, 100 Mich 134 

40 C J p 373 note 53 

12. La—Baxter v Sisters of Char¬ 
ity, 15 La Ann 6S6 

40 C J P 373 note 54 

13 Wis—Quast V Guetzkow, 159 
NW 810, 164 Wis 197. 

10 C J p 373 note 65 
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14. U S —Caldwell v Schmulbach, 
CCWVa, 175 F 429 
40 C J p 373 note 66 
lA. US —Caldwell v Schmulbach, 
supra. 

16. Mont —^McGlauflin v Wormser, 
72 P 428, 28 Mont 177. 

40 C J p 378 note 69 
Not required by contract 
Fact that no architect's certificate 
was issued did not preclude mechan¬ 
ic's lien claimant from foreclosing 
his lien where contract did not make 
such a certificate a prerequisite to 
the right to receive payment and 
work was completed and accepted by 
owner—United Cork Cos v Volland, 
7 NE2d 301, 366 Ill 564 

17. NT—Schillinger Fire-Proof Ce¬ 
ment & Asphalt Co v. Arnott, 46 
NE 956. 152 NY 584. 

40 C J p 373 note 60 

18. Fla —Clement v. Pensacola 

Builders Supply Co, 189 So 852, 
138 Fla 629 

10 C J p 373 note 61 
19 NT—^Albright v Trinity Presb 
Chuich. 160 NTS 598. 
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tor’s lien under the statute is not dependent on 
whether anything is due the principal contractor, 
the production of an architect’s certificate of satis¬ 
factory performance as required by the contract 
with the principal contractor is not a prerequisite 
to the subcontractor’s right to enforce his lien 20 

§ 269. - Suit by Subcontractor 

Under some statutes a subcontractor is required to 
establish his claim by a Judgment against the contractor 
before he can enforce his lien against the owner's prop¬ 
erty. 

The statutory conditions must exist to entitle the 
subcontractor to sue the owner 21 Under some 
statutes the debt must be judicially ascertained by a 
judgment in favor of the subcontractor against the 


contractor before the former can enforce the lien 
against the owner’s property,22 or the contractor 
must be joined in the action and also sued,23 but 
under other statutes this is not required.24 In any 
event, it is not necessary where the owner is per¬ 
sonally liable for the debt25 or where the suit is in¬ 
stituted by the owner 26 Under a statute providing 
that under certain conditions an action at law may 
be maintained against the owner by a subcontractor 
on a notice served according to the provisions of 
the statute to recover the amount claimed in the 
notice and due to the person who serves such no¬ 
tice from the contractor, the mere disallowance by 
the contractor of the claim of a subcontractor will 
not prevent such a suit 27 Where the filing of a 


2 a WiB—Seeman v Biemann, 84 N 
W 490, 108 W 18 365 

21 . Ga —Chambers Lumber Co v 
Gilmer, 5 S E 2d 84, 60 Ga App 832 

Minn —Minnesota Lumber & Coal 
Co V Roinstad, 208 NW 548, 167 
Minn 111 

40 C J p 373 note 66 
FilULsr lion claim 
Ga—Chambers Lumber Co v Gil¬ 
mer, 5 SE2d 84, 60 GaApp 832 
ZTotioe of lien. 

Ill—Thrognmorton v Mosak, 245 Ill 
App 330 

22. Ga—Smith v Walker. 22 S E 2d 

160, 194 Ga 586—Robinson v 

Reese. 165 SE 744, 175 Ga 574— 
B Miflin Hood Brick Co v Manff- 
ham, 131 SE 172, 161 Ga 457— 
Chambers Lumber Co v Gilmer, 
6 SE2d 84, 60 GaApp 832 

Mo —Construction Materials Co v 
Grund, App, 192 S W 2d 45—Reis- 
Moran Lumber Co v Putney Roof- 
Inff Co. App. 147 SW2d 172— 
Watkins v Mayer, App, 103 SW 
2d 566—^Watkins v Mayer, App. 
103 S W2d 569 
40 C J p 373 note 66 
Reason for mle 

The function of a suit to foreclose 
a materialman's lien is not to es¬ 
tablish for the first time when and 
what materials were furnished for a 
particular 30 b, and it is not a suit 
in personam when the contractor is 
not a party, but the purpose is mere¬ 
ly to establish absolutely a special 
lien against the property involved 
—Chambers Lumber Co v Gilmer, 6 
SE2d 84, 60 GaApp 832 
Claim not presented ag'ainst contxao- 
tor 

A materialman could not try out In 
a suit to foreclose a lien the ques¬ 
tion whether it had furnished any 
items not appearing in the running 
account presented in its suit against 
the contractor —Chambers Lumber 
Co V Gilmer, supra 


limitations 

(1) Mechanic's lien statute re¬ 
quires that action by subcontractor 
against contractor be instituted 
within specified time after subcon- 
ti actor’s claim becomes due—Smith 

V Walker. 22 S E 2d 160, 194 Ga 586 
—Southern Ry Co v Crawford & 
Slaten Co. 167 SE 756, 46 GaApp 
424, affirmed 173 S E 91, 178 Ga 450 

(2) In suit by grantee to foreclose 
deed as equitable mortgage and re¬ 
quire others than defendant grantor 
to appear and assert any claims of 
hens against realty conveyed, where 
one of such others filed intervention, 
praying declaration of prior lien and 
judgment against gxantor for amount 
due for material furmshed by inter¬ 
vener for improvement of realty, but 
sought no judgment therefor against 
contractor until filing of amended in¬ 
tervention over twelve months later, 
such amended intervention "vias in¬ 
sufficient to show any lien or right 
of lien against realty —Smith v 
Walker, supra 

(3) Limitation imposed by statute 
does not relate to time within which 
subcontractor must institute action 
to foreclose lien against owner, as 
discussed infra § 282 b 

23. Ga—Chambers Lumber Co v 
Gilmer, S S E 2d 84, 60 Ga.App 832 

40 C J p 373 note 66 [a] 

On retuxn showing service cannot 
be had on original contractor, sub¬ 
contractor’s lien may be enforced 
without obtaining personal judgment 
against original contractor—Suther¬ 
land Lumber Co v Gale, 277 P 242, 
136 Okl 233, 65 ALR 1186—Hams 

V Spurrier Lumber Co, 265 F 637, 
130 Okl 99 

24. Or—George v Oregon, C & E 
Ry Co, 247 P 780, 118 Or. 502— 
Ainslle & Co V Kohn, 19 P 27, 
16 Or 863 

SS. Wash —Maxon v Spokane Coun¬ 
ty School Dist No 34. 31 P 462. 
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5 Wash 142, dissenting opinion 32 
P 110, 5 Wash 142 
10 C J p 374 note 67 
Promise by owner 
Where materialman brought action 
to foreclose materialman’s lien and 
to secure personal judgment against 
contractor and owner, dismissal of 
action against contractor did not re¬ 
lieve owner, who had piomised to 
pay materialman for mateiials fur¬ 
nished. from liability —Sinnock v 
Young, 142 P 3d 80 , 61 Cal App 2d 
130 

Purchase by agent, not contractor 
Where mateiialman claimed lien 
as against wife as owner of prem¬ 
ises improved and as one to whom 
materials were furnished, general 
judgment against husband, who al¬ 
legedly purchased materials as wife’s 
agent rather than as her contractor, 
was not prerequisite to filing of peti¬ 
tion against wife to foreclose mate¬ 
rialman's Len—Gibhs v Carolina 
Portland Cement Co. 177 S E 760, 
50 GaApp 229 

26. Ark—^People's Building & Loan 
Ass’n V Leslie Lumber Co. 38 S 
W 2d 759. 183 Ark 800 

ISRirtgage forecloauze 

In Suit to foreclose deed as equita¬ 
ble mortgage, where owner of realty 
conveyed did not seek or obtain in¬ 
junction restraining materialmen 
from proceeding to perfect their 
liens on realty, and no injunction 
was gi anted plaintiff as prayed, but 
intervening materialman was merely 
made party to case, with privilege 
of filing such pleadings as he might 
be entitled to, such owner could de¬ 
feat intervener’s lien claims on 
ground of intervener’s failure to ob¬ 
tain judgment against contractor, in 
absence of showing that mtervener 
was prevented from perfecting lieu 
in manner required by law—Smith 
V Walker, 22 S E 2d 160, 194 Ga 586. 

27. N J—^Reeve v Elmendorf, 38 N. 
J Law 125 
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hen statement is not essential to the creation of a 
hen, it IS not a condition precedent to an action to 
enforce such lien.^s 

§ 270. Compelling Enforcement 

Under some statutes the owner may compel lien 
claimants to institute proceedings for the enforcement 
of their claims. 

By statute provisions are frequently made under 
which the owner or person in interest designated by 
the statute may compel claimant of a hen to pro¬ 
ceed to enforce it within a specified time after the 
making of a statutory demand ^9 Under such a 
statute it IS necessary that the demand be by a per¬ 
son falling within the class named,and the lien 
proceeding must be begun as required by the stat- 
ute,3i or claimant must show sufficient cause for not 
having done so A lien claimant cannot escape 
his obligation to have summons issued for enforcing 
the hen within the statutory time after demand by 
filing a second claim 33 Under other statutes pro¬ 
vision IS made for a petition on which claimant is 
required to proceed as on scire facias regularly is¬ 
sued 34 

BtU for general settlement Provision is made in 
some statutes for a proceeding by which several 
individual claimants of liens may be compelled by 
the owner to adjudicate their claims in a single ac¬ 
tion 35 The original contractor is a necessary par¬ 
ty defendant to such a proceeding,36 but he need 
not be formally named as a party defendant in the 
owner's petition where he is made a party by the 
court on motion of defendant lien claimant 37 Jn 
such a proceeding, if the assent of the court is nec¬ 


essary to join a new party defendant, it is sufficient¬ 
ly indicated by the fact that the court tries the is¬ 
sues and enters its decree after tlie party so brought 
in has filed an answer and plea to the petition and 
cross bill 38 Where the statute provides that, where 
there are several defendants, a copy of the petition 
IS necessary for the first one served and as to the 
others a copy of the writ is sufficient, a copy of the 
petition need not be served on a subsequent defend¬ 
ant where the first defendant appears and is not 
complaining as to the way in which he is served *3 
The fact that at the time of the trial only a single 
hen claimant remains does not deprive the court of 
the power to adjudicate his rights after the others 
have been satisfied and dismissed 40 

§ 271. Restraining or Staying Enforcement 

Under general equity principlea the enforcement of 
a mechanic’s lien may be enjoined or stayed. 

Under the general rules controlling the issuance 
of an injunction against an action or other legal 
proceeding, discussed in Injunctions § 36 et seq, an 
injunction may be had against the enforcement of a 
mechanic’s lien,4i as where the proceeding is in¬ 
stituted after the satisfaction of a judgment ob¬ 
tained by claimant against the sureties on a bond 
given to discharge liens,42 but equity will not inter¬ 
fere to prevent the setting up and establishment of 
the hen in the proceedings at law where the objec¬ 
tion raised affords a full and complete defense in 
that action 43 in a proper case injunctive relief 
may be had against the prosecution of separate hen 
proceedings,44 as where they may prevent the own¬ 
er from availing himself of a defense by way of 


fiSL Iowa —^Maryland Casualty Oo 
V Des Moines City Evangelisation 
Union. 167 N W 696, 184 Iowa 246 
40 C J p 374 note 71 
S9w Ohio—^Holloway v Allen Coun¬ 
ty Mut Relief Ass'n, 15 NB2d 
155, 57 Ohio App 507 
Statute peimieuve, not mandatory 
Ohio —^Holloway v All-en County 
Mut Relief Aes'n, supra 
sa Ill—^Fleming y Galloway, 212 
Ill App 236 
40 C J p 874 note 73 

31. Iowa—Jones A Magee Iiumber 
Co V Boggs, 19 NW 678, 83 Iowa 
689 

40 C J p 374 note 74 

3S. NT—Matter of Selwyn Realty 
Corp, 170 NTS 491. 184 App Div 
835. affirmed 120 NE 876. 224 N 
T 559 

40 C J p 374 note 75 
Person In army | 

Corporate lienor would be required I 


to commence action on mechanic’s 
lien notwithstanding lienor's presi¬ 
dent, who was the only person in the 
corporation with knowledge of the 
lien, was in the armed forces, where 
lienor kept books and records and 
sufficient information might be ac¬ 
quired from president to enable lien¬ 
or to commence action, and lienor 
might apply to have the action plac¬ 
ed on the military suspense calender 
or procure president's deposition for 
trial—Application of Schmidt, 43 
NYS2d 465, 181 Misc 206 

33. N J —-Wheeler v Almond, 46 N 
J Law 161 

34. Pa—^Borton v Morns, 2 Miles 
109. 

35. Ill —^Hacken v Isenberg, 124 N 
E 306, 288 Ill 689 

40 C J p 375 note 78 

38. Mo—^MePhemn v Lumbermen's 
Supply Co, 242 SW 136, 211 Mo 
App S86 

40 C J p 376 note 79 
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Parties to lien enforcement proceed¬ 
ings generally see infra S 284 

37. Mo—McPherrin v Lumbei men’s 
Supply Co. supra 

38. Ill—^Hacken v Isenberg, 124 N 
E 306, 288 Ill 689 

39. Mo—McPherrin v Lumbermen’s 
Supply Co, 242 SW 136, 211 Mo 
App 386 

40. Mo—McPherrin v Lumbermen’s 
Supply Co, supra 

41. Mass—Chertok v Morang, 118 
NE 285, 228 Mass 598 

48. Maas —Chertok v Morang, su¬ 
pra 

43. Pa—^Wolf v Glassport Lumber 
Co, 59 A 1105, 210 Pa 370 

40 C J p 375 note 87 

•44 Miss —W M Carter Lumber Co 
V Deopp, 70 So 701, 110 Miss 691. 

40 C J p 875 note 88. 
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counterclaim's or may constitute a multiplicity of 
suits 

Stay of proceedings. Under some arcumstances 
the court in which the mechanic’s lien proceeding is 
pending may stay the proceeding or execution if 
such a course should become necessary by reason 
of other proceedings of the same character by other 
claimants against the same defendant, but only 
when it appears necessary to a proper administra¬ 
tion of justice will this be done Thus, where the 
contractor has recovered judgment against the own¬ 
er and IS attempting to enforce it in fraud of the 
rights of the workmen or matenalmen, the court 
may enjoin its collection, take possession of the 
funds, and adjust the rights and equities of claim¬ 
ants ^8 

Injunction against sale A sale on foreclosure of 
a mechanic’s hen may be enjoined where based on 
a decree void for want of jurisdiction,^® or where 
there has been a timely tender by the owner of the 
amount due,50 or because of a retention of collateral 
by the lienorBi or a misappropriation thereof 5® No 
injunction will be granted to restrain a sale on 
grounds which, if available at all, should have been 
set up in the foreclosure proceeding's or where 
there is an adequate remedy at law 54 However, 
the owner may resort to this remedy to prevent a 
sale of improvements attached to the soil under a 
contract with a lessee by which the owner was not 
bound and under proceedings to which he was not 
a party so that he was not concluded on the ques¬ 


tion of the character of the improvements,53 and 
the court will restrain a sale under a foreclosure 
proceeding in order to prevent a cloud on complain¬ 
ant’s title 35 

Other lienors who are entitled to have their 
claims adjusted and their rights protected in the 
chancery proceedings brought to foreclose a me¬ 
chanic’s hen, but who are not made parties thereto, 
may, by a petition, have the rights and hens of all 
parties interested adjusted and enforced and to that 
end a sale under the original proceedings en¬ 
joined ,37 and so, where one who has an interest in 
the property is not bound by the proceedings be¬ 
cause he IS not joined as a party therein, he may 
bring his suit to restrain a sale for reasons which 
would have defeated the foreclosure proceedings if 
he had been a party 38 

Insurance proceeds A lienor sumg to foreclose a 
hen on property destroyed by fire may be entitled to 
enjoin the payment of the insurance to an insolvent 
owner 39 

§ 272. Joinder and Splitting of Liens 

Mechanic’s lien statutes frequently provide for the 
determination of all lien claims against the property in 
a single suit. 

The mechanics* hen laws frequently evidence an 
intention that there shall not be separate suits 
brought by each contractor or subcontractor to en¬ 
force hens but that they shall all be determined in 
one suit,®9 as where it is provided that all persons 


46. Mo—Aim«e Realty Co v Hall¬ 
er, 106 SW 588, 128 MoApp 66 
40 C J p 376 note 89 

46. Mo—^Aimee Realty Co v Hall¬ 
er, supra 

47. Mo—Flanagan v O’Connell, 88 
Mo App 1 

40 C J p 375 note 91 

48. NJ—^Wightman v Brenner, 26 
NJEq 489 

46. N M —Robertson v Mine & 
Smelter Supply Co, 110 F 1037. 
10 NM 606 
Bemoval of property 

Where owners of land on which 
contractor reconstructed building for 
lessee were not made parties in pro¬ 
ceeding by contractor to foreclose 
mechajnic’B lien, foreclosure was void 
as to the owneis who were entitled 
to enjoin removal of a portion of 
building by purchaser on foreclosure 
—Burgess v Joplin Lumber Co, Mo 
App , 145 S W 2d 1004 

solder of deed of trust could en¬ 
join sale under judgment in pro¬ 
ceeding to enforce mechanic’s lien 
to which he was not made party — 


Parsons v Foster. 122 So 387, 154 

Miss 363 

60. Mich —Rubenstein v People’s 
Lumber Co, 204 NW. 723, 231 
Mich 674 

40 C J p 376 note 94 

61. U S —McGraw v Walsh, W Va, 
232 F 122, 146 CCA 814 

40 C J p 376 note 95 

52 US —McGraw v* Walsh, supra. 

40 C J p 376 note 96 

53. Mo —Macklind Inv Co v Fer¬ 
ry, 108 SW2d 21, 341 Mo 493 

40 C J p 376 note 97 

54. RI—^Katersky v P D Humph¬ 
rey Co, 142 A 147, 49 RI 181 

55. Tex—^Hammond v Martin, 40 S 
W 347, 15 Tex Civ App 670 

40 C J P 376 note 98 

66. Wash—Quinby v Slippe, 36 P 
116, 7 wash 475, 38 Am S R 899 

40 C J p 376 note 99 

57. Ill —Garretson v Appleton Mfg 
Co, 61 Ill App 443 

40 C J p 376 note 1- 

58. Iowa—Gates v Ballou, 10 N 
W 268. 56 Iowa 741 

40 C J p 376 note 2 

879 


59. N T —R Prescott & Son v Nye, 
228 NYS 156, 223 App Div 356 

60. Ariz—^Lilley v J D Halstead 
Lumber Co, 28 P 2d 616, 42 Ariz 
546 

Mo—Macklind Inv Co v Ferry, 108 
SW2d 21, 341 Mo 493—Badger 
Lumber & Coal Co v Robertson, 
297 SW 99, 222 MoApp 211 
Wis —Erickson v Patterson, 311 N 
W 775, 191 WiB 628 
40 C J p 376 notes 4, 9 

DeTitor oannot complain of conven¬ 
ing of all lien creditors in suit to 
enforce mechanic’s lien —Farley v 
Arbogast. 176 SB 709, 115 WVa 
43'2 

Eqnity proceeding a« bar to separate 
suit 

(1) Under the mechanics’ lien stat¬ 
ute the mere institution of an equi¬ 
table suit to establish and enforce 
mechanics’ lien, that is, the filing of 
petition with intention that sum¬ 
mons shall issue in regular course, 
precludes the bringing of a separate 
suit —^Imse-Schilling Sash & Door 
Co V Kellems, 179 S W 2d 910, 237 
MoApp 960—Richards Buck Co v 
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in interest may be made defendants, including those 
persons entitled to hens whose claims are not due 
at the time the suit is instituted,® ^ or that notice 
shall be given to all lien claimants,6® or that all oth¬ 
er lienholders shall be made defendants,®^ or that 
any number of lienholders may join in one suit®** 

In the absence of a statutory provision to the 
contrary, separate actions may be brought to en¬ 
force each hen,®® and it has been held that claim¬ 
ants whose interests are several cannot join as 
plaintiffs in the same action,®® but, even where the 
impropriety of such joinder is recognized, if the 
claims are stated separately and the findings and 
judgment are several as to each plaintiff, the error 
in overruling a demurrer to the complaint is harm¬ 
less ®'^ A mechanic, however, has no power to split 
up one entire demand and maintain several suits 
and enforce several hens therefor ®® Where under 
a single contract material is furnished for several 
houses erected on distinct lots, the owner cannot 
object that claimant seeks to enforce hens on all of 
the houses in a single proceeding,®® and it has been 
held proper to enforce in one action hens under sep¬ 
arate contracts for separate buildings on the same 
plot,'^o but a proceeding to enforce mechanic’s hens 
on a number of improvements erected under dis¬ 


tinct contracts on land separately owned has been 
held multifarious 

Dealings with different contracts relative to same 
buildings A single hen may be enforced in one 
action for an amount due under two separate con¬ 
tracts under which the work and material were 
furnished, the same property being improved under 
both agreements and the rights growing out of them 
being identical in character and as to parties 
A single hen may be enforced for all materials 
furnished in the same building, although there are 
different contractors therefor.A materialman’s 
hen may be enforced in a single proceeding for ma¬ 
terial furnished to contractors and to subcontrac¬ 
tors for use in the same building,^^ although the 
contrary has also been held,*^® and it has been held 
that a subcontractor cannot join in one claim work 
done under a contract with the contractor and work 
done under a contract with the owner 7® 

Under contracts with several owners, A claim 
for services perfoimed on one man’s property can¬ 
not be charged against the property of another per¬ 
son ,^7 and on this principle it has been held that a 
joint hen cannot be enforced agamst the property 
of several owners for material or labor put into 
improvements on the several lots of land, but that 


Wright. 82 SW2d 274. 231 Mo App 
946 

(2) The words **aepaiate suit” as 
used in statute providing that aftar 
institu tion of equitable action on me¬ 
chanics* lien claim no separate suit 
shall be brought on any mechanics' 
lien are not limited in their meaning 
to a suit at law, but include as well 
a suit in equity—Imse-Schillmg 
Sash & Door Co v Kellems. supra— 
Badger Lumber & Coal Co v Rob¬ 
ertson. 297 SW 99, 222 Mo App 211 

(3) To warrant dismissal of me¬ 
chanic's lien suit because of pend¬ 
ing equitable mechanic's lien suit, it 
should appear that pending suit was 
an equitable mechanic's lien suit 
within statutes governing such pro¬ 
ceeding. that It involved same prop¬ 
erty as was involved in other suit, 
and that it had been duly commenced 
prior to institution of other suit — 
Richards Bnck Co v Wright, supra 

(4) Any claimant who desires en¬ 
forcement of his lien must bear bur¬ 
den of taking necessary steps to 
avail himself of exclusive remedy 
provided by statute, and he must 
ascertain whethex an equitable suit 
IS pending in which lien may be ad¬ 
judicated —Imse-Schxlling Sash & 
Door Co Kellems. supia 

One having claim to property is 
entitled to have it litigated in suit 
to determine rights of lien claimants^ 


under statute—^Dezmo v. William S 

Drozda Realty Co, Mo App, 13 SW 

2d 659 

61 Ill —Porter v Western Tube Co. 
88 NK 472, 240 Ill 151 

40 C J p 376 note 5 

Parties defendant generally see m- 
fra 9 284 

62. Nev—^Daly v Lahontan Mines 
Co, 151 P 611. 39 Nev 14, reheard 
158 P 285, 39 Nev 14 

40 C J p 376 note 6 

63. Minn—Gale-Gunner Lumber Co 
V Melin, 161 NW 387, 136 Minn 
118 

40 C J p 376 note 7 

64. Cal—^Jliller v Carlisle, 69 P. 
785. 127 Cal 327 

40 C J p 376 note 8 

66. Mo —^Wilson, Reheis, Rolfes 

Lumber Co v Ware, 130 SW 822, 
150 MO App 61 

40 C J p 376 note 10 

66 Ind—Northwestern Loan & In¬ 
vestment Ass'n V McPherson, 54 
NE 130. 23 Ind App 250 

40 C J p 377 note 11 

67. Ind—Noxthwestern Loan & In¬ 
vestment Ass’n V MePhexson, su¬ 
pra 

68. Ill —Thomas v Illinois Indus¬ 
trial Univ, 71 Ill 310 

40 C J p 377 note 13 

69. Ark —^Rust v Kelley Bros Lum- 
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her Co, 21 SW2d 973, 180 Ark 
517 

40 C J p 377 note 14. 

70. Wis—Fischer v Meirofl, 213 N 
W 283, 192 Wis 482 

71. Ala—Bennett Realty Co v. Is¬ 
bell, 122 So 337. 219 Ala 318 

72. Ala —^Alabama State Fair & 
Agricultural Ass'n v Alabama Gas 
Fixture & Plumbing Co, 31 So 
26. 131 Ala 256 

Conn—Kiel v Carll, 51 Conn 440 

73. Ind—Smith v Newbaur, 42 N 
E 40. 1094, 144 Ind 95, 33 L R 
A 686 

40 C J p 377 note 19 

74. Ind—Smith v Newbaur, supra 
75b Mo —^Dugan v Higgs, 43 Mo 

4.PP 161 

76. Del —Robinson v Davis, 8 Del 
Co 237 

77. Mo—Manchester Iron Woxks v 
E L Wagner Const Co. 107 SW 
2d 89, 341 Mo 389 

40 C J p 377 note 23 
Sale after attachment of lien 
Where materialman in equitable 
mechanics* lien action filed single 
blanket lien against all of five build¬ 
ings involved, but prayed for all 
equitable and proper relief, court 
properly allocated percentages of 
such claim to eSiCh of five buildings 
where they had passed into hands of 
different owners after liens had at- 
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claimant must proceed separately against each own¬ 
er or lot for separate liensjs even though the con¬ 
tract for the improvements is a joint one by the sev¬ 
eral owners,*^9 although as to the last proposition 
there is also contrary authority ,80 and the full 
force of these decisions is not maintained in several 
cases which adopt the view that the separate owners 
of several contiguous lots may so treat them as to 
constitute but one lot within the meaning of the 
statute, and that, if such owners enter into a joint 
contract for the construction of a building to be sit¬ 
uated on such lots, the hen may be treated as a 
single one covering the entire property and fore¬ 
closed as such 81 

Consolidation It is generally held, sometimes by 
reason of statute, that the court in its discretion 
may consolidate hen actions involving the same 
property even though the actions involve different 
rights and different parties 82 After proceedings 
have been consolidated or other hen claimants have 
been brought in by interplea under the statute the 
rights of all the parties should be heard and deter¬ 
mined before an order or judgment is made, 83 and 
the action is treated as though it were a single ac¬ 
tion 84 Consolidation has no effect except that the 
causes are heard at the same time, the issues re¬ 
main precisely on the pleadings as they were be¬ 
fore, between the same parties, and are determined 
exactly as though the causes were heard separate¬ 
ly 85 The trial court should endeavor within all 


reasonable limitations to protect the rights of all 
hen claimanis86 and may proceed to hear the proofs 
in the action first brought and grant a reasonable 
continuance for the hearing of the proofs in the 
other cases 87 Each claim should be tried on its 
own merits, and should not be prejudiced by tes¬ 
timony relating to another 88 Each lienholder who, 
in his complaint or answer, sets forth facts entitling 
him to a hen makes the action his own for the pur¬ 
pose of foreclosing such hen, and may prosecute it 
to a final conclusion 89 Where a subcontractor ap¬ 
pears in a suit in which he is named as a party 
claiming a hen and files an answer or cross bill set¬ 
ting up his claim, the fact that he had begun an in¬ 
dependent pioceeding to enforce his demand is no 
bar to a recovery under his cross bill, although he 
can have but one satisfaction ,90 and the fact that 
a lienor made defendant styles his cross bill as a 
counterclaim does not bring him within the provi¬ 
sions of a statute, relating to counterclaims in ac¬ 
tions at law, requiring that the counterclaim be one 
existing in favor of defendant and against plain¬ 
tiff, on which he may be entitled to a judgment 
against plaintiff 8^ 

§ 273. Defenses in General 

Objections which go to the validity or the existence 
of the lien or the debt on which it is based may be set 
up in defense to an action to enforce the hen. 

Objections which go to the validity or the exist¬ 
ence of the hen, 92 or the existence or the amount 


tached—Manchester Iron Works v 
E Li Wagmer Const Co , 107 S W 2d 

89. 341 Mo 389 

78 Pa—^Davis v Farr, 18 Pa 167 
40 C J p 377 note 24 

79. RI —^Butler v Rivers, 4 RI 
38 

80. NY —Mandeville v. Reed, 13 
AbbPr 173 

81. Tex —Green v Shamburger, 

CivApp, 243 SW 601 

40 C J p 377 note 27. 

82. Ala—Hagan v Riddle Co, 96 
So 863, 209 Ala 606 

Ill—Schell V Clements, 73 Ill 613 
Mo—Manchester Iron Works v E 
L Wagner Const Co , 107 S W 2d 
89, 341 Mo 389 

Nev—Richmond Machinery Co v 
Bennett, 229 P 1098, 48 Nev 286 
40 C J p 377 notes 16, 17 
loliersnt power 

The statutory proceeding for con¬ 
solidation of mechanics' lien suits Is 
not exclusive of the inherent power 
of a court of equity in a proceeding 
in rem, when no personal Judgment 
Is sought to order a consolidation in 
a proper case —Hagan v Riddle Co, 
96 So 863, 209 Ala 606 

C7 C J S -56 


Separata properties 

Where materialman brought five 
separate equitable mechanics* lien 
actions, one against each of five 
properties involved, statutes relating 
to bunging of such actions were 
held not to preclude court from con¬ 
solidating actions into one action, to 
which parties intervening in one of 
separate actions became parties — 
Manchester Iron Works v E L 
Wagner Const Co, 107 SW2d 89, 
341 Mo 389 

m Kansas 

(1) The text rule Is followed — 
Van Lear v« Kansas Trip-Hammer 
Brick Works, 43 P 1134, 66 Kan 
645 

(2) In an early case consolidation 
on motion of plaintiff's counsel was 
refused—Harsh v. Morgan, 1 Kan 
293 

83. Ill—Power V McCord, 36 111 
214 

84. Cal —^Willamette Steam Mills 
Lumbering & Mfg Co v Los An¬ 
geles College Co, 29 P 629, 94 
Cal 229 

40 C J p 378 note 30 
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85. Ala—^Eagan v Riddle Co, 96 
So 863, 209 Ala 606 

86. Nev —Daly v Lahontan Mines 
Co. 151 P 614, 39 Nev 14. reheard 
158 P 285, 39 Nev. 14 

87. Nev—Daly v Lahontan Mines 
Co, supra 

88L Wash—^Harrington v Miller. 31 
P 325, 4 Wash 808 

89. Minn—Gale-Gunner Lumber Co 
v Melin, 161 NW 387, 136 Minn 
118. 

90. Ill—Culver v Elwell, 73 IlL 
636 

91. ND—Dakota Sash & Door Co 
v Brinton, 145 NW 594. 27 ND 
39 

40 C J p 378 note 36 

98. Mich—Washtenaw Lumber Co 
V Belding, 208 N.W 152, 233 Mich 
608 

Pa —Intercoastal Lumber Di<itribu- 
tors V Derian, 178 A 350, 117 P&i 
Super 246 

40 C J p 378 note 89 

Defeotive lien 

N Y —Melrose Concrete Co v Sha- 
piio. 218 NYS 857, 215 AppDiv. 
835. 
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of the debt for which it is claimed,93 or a proper 
tender of the amount due,94 are properly asserted as 
matters of defense In a suit by an undisclosed 
principal the defenses are available against him 
which would have been available against the 
agent 95 A prior attempt to subject the interest of 
another in the land to a lien for the same debt is 
not available as a bar,9 8 nor does the filing of the 
notice of a hen which ceases to be operative because 
of a failure to enforce it prevent the enforcement 
of a hen which is subsequently filed,97 and the aban¬ 
donment of a totally independent contract has also 
been held not to be a defense 98 If the conditions 
exist which entitle a mechanic to a hen, the right 
cannot be defeated because of any collateral conse¬ 
quence attending the steps taken to perfect it99 
or for other reasons which do not go to the validity 
of the hen claimed or the right to enforce iL^ An 
agreement by one whose duty it is to introduce a de¬ 
fense that he will not make the defense will not be 


permitted to prejudice the rights of another on 
whose behalf the defense would be available.^ 

In an action by a subcontractor or materialman, 
the owner, it has been held, may defend on any 
ground available to the contractor and may take ad¬ 
vantage of any defense which would defeat the ac¬ 
tion, if it were a personal one against the contrac¬ 
tor, to recover for the particular work or material 3 
So the owner may set up facts showing that the sub¬ 
contractor or materialman has obtained no hen 4 
A defendant contractor® or his receiver® may take 
advantage of any insufficiency of claim or proof in 
order to defeat a materialman’s hen 

Existence or paytnent of other hens. Where un¬ 
der the statute the owner cannot be held for more 
than funds in his hands which are not absorbed by 
prior hens, if there are prior hens which exhaust 
such funds, the fact is a defense but under a stat¬ 
ute making it incumbent on the owner to see that 
payments to the contractor are appropriated to the 


Filinir ezcesBiva claim 

(1) The fact that the lien claim¬ 
ant knowingly filed an excessive 
claim IS an absolute defense to his 
lien —Massachusetts Gas & Elec 
Light Supply Co V Hugo Const Co, 
71 NE2d 408. 321 Mass 20 

(2) Evidence established that ma- 
tenals and labor for repairing a 
building were furnished under a 
cost-plus contract, so that plaintiff 
was not barred by statute defeating 
a mechanic's lien claim when made 
for a grossly excessive amount, from 
filing a mechanic's lien for the 
amount actually expended under the 
contract in performance thereof 
though it greatly exceeded the orig¬ 
inal estimates —^Lewis & McDowell 
V Yahr. 66 A 2d 397, 357 Pa 606 
Xaoense 

Lien claimant was not precluded 
from enforcing mechanic's lien on 
ground that he was not licensed 
where ordinance provided a penalty 
for failure to obtain a license 
Ill—^Douglas Lumber Co v Chicago 
Home for Incurables, <43 N E 2d 
635, 380 Ill 87 

Fa—^Kessler v. Mandel, 40 A 2d 926, 
156 Pa Super 505 

93. Ariz—^Zimmexman v. Western 
Builders' & Salvage Co, 297 P 
449. 38 Ariz 91 
40 CJ p 378 note 40 
Ckmtraot not substantially’ performed 
N Y —Cassino v Yacevich, 27 N Y S 
2d 95, 261 App Div 685 
BisnillcleiLt defense to debt 

(1) Where purchaser of oil burnei 
removed it without reason and with¬ 
out fair test, seller was entitled to 
have its claim of lien on premises 
for burner enforced—U. S Heat & 


Power Corporation ▼ Lachman, 209 
NW 187, 28S Mich 76 

(2) Where large and heavy heat¬ 
ing boiler was installed on owner's 
premises, fact that use of such boil¬ 
er may have been discontinued be¬ 
cause of alterations increasing effi¬ 
ciency of another boiler did not im¬ 
pair materialman's right to a lien — 
Willcox Boiler Co v Messier, 1 N W 
3d 130, 211 Minn 304 
94. Mich —^Jlubenstein v. People’s 
Lumber Co, 204 NW 723, 231 
Mich 674 

Batnxii of unprovement 
In action to recover purchase price 
of improvement and to establish me¬ 
chanic’s lien on premises where in¬ 
stalled, defense that seller agreed 
in writing to retake the improvement 
in satisfaction of debt was not es¬ 
tablished where the alleged agree¬ 
ment was not signed by the seller 
and was merely a consent to enter 
premises to retake the improvement 
—^Mississippi Butane Gas System 
Co v Glisson, 10 So 2d 358, 194 Miss 
467 

96. NY—Berry v Gavin. 84 NYS 
505, 88 Hun 1 

96. NJ—jr C Vreeland Bldg Co 
V Knickerbocker Sugar Refining 
Co, 68 A 215. 75 NJLaw 661, 15 
AnnCas 1083 

97. N Y —^HaJlahan ▼. Herbert, 67 
NY 409 

96. Wis—^Whalen y Eagle Lime 
Products Co, 148 NW. 689. 155 
Wis 26 

99. NY—Mull y Jones, 18 NYS 
359 

10 C J p 379 note 47. 
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1. Ill—^Huebner y Kornajzer, 259 
Ill App 540 
40 CJ p 379 note 48 
Frematnre abstract 
Fact that abstract relied on by 
grantee failed to disclose lien against 
premises could not be asserted by 
grantee as a defense to foreclosure 
of lien —^Isbell Lumber & Coal Co v 
Marchesseau Plumbing Co, 11 N E 
2d 618, 104 IndApp 873 
ITzixecorded claims 
The existence of unrecorded claims 
by creditors is no defense to an ac¬ 
tion to enforce a mechanic’s lien — 
Williamson & Adams v McMahon- 
McEntegart, Inc, 10 NYS 2d 37. 
256 App Div 313 

а. Pa—^Young y Burtman, 1 Phila 
203 

40 CJ p 379 note 49 

3. Pa—^Weitzel y Zone, 61 Pa-Su¬ 
per 478 

40 C J p 379 notes SO, 51 

4. Neb—^Hoagland y*. Van Etten, 36 
NW 869. 22 Neb 681 

40 C J. p 379 note 52 
Stop notice; personal knowledge 
The mere fact that owner does not 
have personal knowledge of facts 
does not permit him to say that he 
cannot be "satisfied with correctness 
of claim" of subcontractor or mate¬ 
rialman under a stop notice —^Tile 
Wholesalers & Importers v Ruppert, 
17 A 2d 607, 126 NJLaw 597 

б. Pa —Commercial Sash & Door Co 
y. Thompson, 17 PaDist 996 

6L Pa —Commercial Sash & Door Co 
y Thompson, supra. 

7. NY—^Lehretter y Hoffman, 1 E 
D Smith 664, Code Rep ,N S, 284 
40 CJ p 379 note 56. 
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outstanding claims of materialmen and laborers to 
the full amount of the contract price, it is no de¬ 
fense to the foreclosure of a materialman’s hen that 
other materialmen may claim liens which would ex¬ 
ceed the contract price,8 or that others are claiming 
hens which may create a future liability,^ since the 
owner may defend as against them by showing that 
the money paid to the contractor actually went to 
the discharge of hens Under a contract provi¬ 
sion permitting the owner to withhold from the 
amount due the contractor such sums as may be 
necessary to indemnify the former against claims 
filed by subcontractors, the filing of such claims will 
not defeat the contractor’s right to recover the bal- 
ance,ii and the payment of the entire contract price 
on claims not legally filed with notice of plaintiff’s 
claim will afford no defense to the latter 12 

Duty to defend The owner or contractor, as the 
case may be, is not required to defend against the 
hens of subcontractors 

Number of defenses. Under general rules a de¬ 
fendant in a mechanic’s hen proceeding may set up 
as many defenses as he has,i4 whether they are such 
as are legal or equitable or both 

Death of party; abatement A mechanic’s hen 
survives the property owner’s death and may be en¬ 
forced by a suit brought within the proper time aft¬ 
er his death 1 ® As a general rule, the death of a 


§ 275 

party pending proceedings to enforce a mechanic’s 
hen will not abate the proceedings 

§ 274- - Want of Title in Defendant or 

Debtor 

Under some statutes the defendant's want of title to 
the property against which a mechanic's lien is sought 
to be enforced is not a defense. 

Under some statutes the fact that one not a party 
to the suit has a paramount title,^® or want of ti¬ 
tle in defendant, and allegations that the title 
is in the third person,^® will not defeat the action as 
only the interest of defendant can be bound, and a 
mechame's hen on improvements alone cannot be 
defeated by the party who contracted for them on 
the ground that he had wrongfully entered upon the 
land of another and was a trespasser On the 
other hand, an answer by a wife made a codefend¬ 
ant that the land involved, although appearing to be 
community property from the deeds, was in fact her 
separate estate, which was known to the lienor, has 
been held to present an issue 21 

§ 275. -Waiver and Estoppel to Assert 

Defenses 

A party may by waiver or estoppel be precluded from 
resisting or attacking a mechanic's lien. 

A party may by waiver or estoppel be precluded 
from resisting or attacking a mechanic’s hen,^^ 
but he should not be held to waive any formality 
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a Oa—Tuck V Moss Mfgr Go, 66 
SE 1001, 127 Ga 729 
a Ga—Holmes v Venable, 109 SE 
175, 27 GaApp 481 

10. Ga—Tuck v Moss Mfg Co, 66 
SE 1001, 127 Ga 729—^Holmes v 
Venable, 109 SE 176, 27 GaApp 
431 

11. NT—Perry v Levenson, 81 N 
Y S 586, 82 App Div 94, affirmed 
70 NE 1104, 178 NY 669 

12m Iowa —Iowa Brick Co v Des 
Moines, 82 NW 922, 111 Iowa 272 
40 C J p 380 note 60 
la Okl—Vandenberg v P T Wal¬ 
ton Lumber Co, 92 P 149, 19 Okl 
1'69 

la Neb —^Hoagland v Van Etten, 
85 NW 869, 22 Neb 681 
15. Mo—McAdow v Ross. 68 Mo 
199 

40 C J p 487 note 20 
la Ala—Fleming v Kirkland, 146 
So 384. 226 Ala 222 
Enforceable against personal repre¬ 
sentative 

Suit to foreclose mechanic's iMn is 
action founded on contract and may 
be enforced by or against his per¬ 
sonal representative —^Treese v 
Spurrier Lumber Co., 242 P. 236, 116 
Okl. 188. 


17. NT—Peiry v Levenson, 81 N 
YS 686, 82 AppDiv 94, affirmed 
70 NB 1104, 178 NT 559 

1 C J p 207 note 91 

Owner 

A suit to enforce a mechanic’s lien 
does not abate on the death of the 
person against whose property the 
lien IS sought to be enforced — 
Treese v Spurrier Lumber Co, 242 
P 236, 115 Okl 188 

18. Wis—Williams v Lane, 58 N 
W 77, 87 Wis 162—Cook v Good¬ 
year, 48 NW 860, 79 Wis 606 

Estoppel to deny ownership see su¬ 
pra S 57 

19. Ga—James G Wilson Mfg Co 

V Chamberlin-Johnson-Du Bose 

Co, 79 SE 465, 140 Ga 593 

40 C J P 880 note 64 

20. Iowa—^Lane v Snow, 24 NW 
36, 66 Iowa 544 

21. Tex—Owens v, Hord, 87 SW 
1093, 14 TezCivApp 543 

28. Fla—Biscayne Trust Co v 
Wolpert Realty & Improvement 
Co. 130 So 611, 100 Fla 1070 
40 C J p 380 note 67 
Fallnre to object 

Assignees of mechajiics' lien 
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Claims, failing to object to allow¬ 
ance of certain liens, were estopped 
thezeafter to question their validity 
—^Howard v Fisher. 283 P 1042, 86 
Colo 493 

Defective work or material 

(1) The right of subcontractor to 
a lien will not be defeated because 
of defects in work due to the use of 
improper materials furnished by con¬ 
tractor, the use of which was direct¬ 
ed by contractor —^Davis v Bert- 
Bchinger, 241 P 53, 116 Or 127 

(2) Owner, having received and 
used material charged for by mate¬ 
rialman without objection, was es¬ 
topped to set up that latter had not 
substantially complied with contract. 
—^Rylander v Koppe & Steinichen, 
133 SE 236, 162 Ga 300 

Homestead 

Where assignee brought suit for 
debt and foreclosure on mechanic’s 
lien and note, and no effort was made 
by maker to reform instrument 
which created lien on entire realty, 
or to designate any portion of realty 
to which lien was intended to attach, 
maker was estopped to deny that 
hen did not include that part of 
realty which constituted homestead. 
—^Williams V Owen, Tex Civ App p 
111 SW2d 1182. 
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that IS necessar> to perfect a mechanic’s lien against 
him unless it clearly appears from the evidence that 
he actually intended to waive it, or his conduct has 
been such as to estop him to deny that he did waive 
it 2*** The fact that the ovmer pleads to a scire 
facias to enforce a hen does not waive the defense 
that there has not been a compliance with a condi¬ 
tion to the right to file a hen Merely because 
a grantee purchases property subject to all liens 
thereon does not estop him to defend against liens 
It has been held that one who obtained a judgment 
on the theory that the mechanic’s lien was valid is 
estopped to assert the invalidity of the hen in an 
action to enforce it 2® 

§ 276. Recoupment, Set-Off, and Counter¬ 
claim 

Proper demands against the person seeking to en. 
force a mechanic’s lien may be urged by way of set-off, 
recoupment, or counterclaim. 

Proper demands against the contractor may be set 
off or pleaded by way of recoupment or counter¬ 


claim to defeat his lien ,2*^ the nature of the demand 
which may be so availed of and the manner in 
which It is to be set up ordinarily are controlled by 
the rules of local practice as to matters of recoup¬ 
ment, set-off, or counterclaim,28 and the right of 
set-off IS permissive but not obligatory 29 The pay¬ 
ment of the valid liens of subcontractors and ma¬ 
terialmen may be set off against the contractor’s 
hen 2® The payments for which the owner is en¬ 
titled to credit include interest on such lien claims®^ 
and the expenses, such as costs and attorney’s fees, 
of defending against them ,82 but it has been held 
that where the owner wrongfully refuses to pay 
the contractor or to honor his orders for the pay¬ 
ment of workmen, thereby causing hens to be filed, 
or wrongfully contests the actions brought for fore¬ 
closure of the hens, he cannot set off the costs thus 
caused by his own wrongful act against the claim 
of the contractor or his assignee 8* 

Action by si^bcontractor^ materialnum^ or laborer 
In an action by a subcontractor, the owner cannot 


S3 Tex—^Knbfl v Cralff, CivApp, 
60 SW 62 
40 C J. p 380 note 68 
&4. Fa—MeVey v Kaufmann, 72 A. 
603, 223 Pa. 125—Mansfield v Oci- 
pa, 28 PaDiat 121 
35. N.Y —Jones v Hanning, 6 NT 
S 338 

40 C J p 380 note 70 
28. NY —^Pike v Naylon Secunties 
Co. 231 NTS 659, 140 Miac 734 
SD—Schnabele v St Joseph Church 
of Elk Point, 249 NW 760. 61 S 
D 409 

87. IT S —Corpus June oltad in. Suh- 
uihan Imp Co v Scott Lumber 
Co, CCAWVa, 59 P 2d 711, 71b. 
87 ALR 655, certiorari denied 
Scott Lumber Co v Suburban Imp 
Co, 63 set 123, 287 US 660. 77 
LEd 669 

IlL—Leffera v Hayes. 64 NE2d 768, 
327 IllApp 440 

Md.—Schneider v Menaguale, 49 A 
2d 330 

Hich—Sacchetti v Recreation Co, 7 
NW2d 265. 304 Mich 185 
Wis.—Nickel V Black, 21 NW2d 668. 

248 Wis 122 
40 C J p 3S0 note 71. 

]boBa of loaoi 

Fact that lien on premises for 
matciials furnisned bv plointilC pre¬ 
vented defendant from obtaining 
loan, causing him to lose property, 
was too speculati\e as basis for 
counterclaim —^Davies v Sutherland 
256 P 32, 123 Okl 149 
Szpenss of booding liens 
Allowance may be made to ownex 
for amount expended for premiums 
and counsel fees in bonding liens — 
Willson & Adams Co v Learner Re¬ 


alty Co, 257 NTS 141, 148 Misc 
334 

Tbaohes 

In action by general contractor to 
recover compensation, tried as an 
equity cause and defended on ground 
of damages caused by contractor's 
negligence in permitting subcontrac¬ 
tor to install defective heating and 
plumbing equipment, such defense 
was not barred by laches, although 
not mterposed until after contractor 
had died and five years after suit 
was brought, where ample testimony 
by subcontractor was nevertheless 
available to contractor's executors — 
Bndtel v Argvle Inv Co, 121 S W 2d 
803, 343 Mo 456 

Glaua not supported by pleading 
and proof was not allowed—^Eske- 
Btrand v Wunder. 20 P 2d 622, 94 
Hont 57 

38. Kan—Tracy ▼. Kerr. 28 P 707, 
47 Kan 656 

Pa—Greenberg v Eoegler, 59 Pa 
Dist & Co SI—^Hillsboro Lumber 
Co V BeU. Com PI, 23 Wash Co 
98 

40 C J p 381 note 72 
CiBuns not allowed 

(1) Where counterclaim did not 
tend to diminish or defeat plaintiff’s 
recovery or arise out of transaction 
set forth in complaint—^Landes v 
Landes, 277 NTS 886, 243 AppDiv 
464 

(2) Where counterclaim did not 
affect rights of the parties as lienors, 
and where a decision on counter¬ 
claim was not necessary to a deter¬ 
mination of validity of mechanics' 
hens —Nassau Suffolk Lumber & 
Supply Corporation v Bruce, 31 NT 
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S 2d 906, 177 Misc 825, modified on 
other grounds 38 NTS 2d 73, 2G5 
App Div 879, appeal denied 39 N T 8 
2d 618, 265 App Div 1002 

88. US—^In re Kyte, DC Pa, 182 
F 166. 

30. Cal—Stone v Serimian, 246 P 

45. 198 Cal 620~-Gomb8 v Eber- 
hard, 7 P2d 336, 120 Cal App 125 

40 C J p 380 note 71 [a] 

Fayxnend or ludgment required 
(1) Under a statute providing that 
during the pendency of an action to 
enforce the lien of one claiming un¬ 
der the contractor the owner may 
withhold fiom the contractor the 
amount of money for which the 
claim 18 filed and in case of judg¬ 
ment deduct the amount thexeof 
from the contractor’s claim, such de¬ 
duction can be made only in case of 
a judgment—^Powell v Nolan, 183 
N E 68. 300 111 140 

(3) Where a notice by a workman 
or materialman is construed as work¬ 
ing an assignment pro tanto of the 
debt due by the owner to the con¬ 
tractor. the owner can have no al¬ 
lowance as against the contractor 
until there is actual payment or 
what IB in law equivalent—Wight- 
man v Brenner. 26 NJEq 489 

31. Cal—Combs v Eberhard, 7 P. 
2d 888. 120 Cal App 26 

38. Cal—Stone v Senmian, 246 P 

46, 198 Cal 620—Combs v Eber- 
hard, 7 P2d 388, 120 Cal App 125 

38. Wash —Gordon v Hultin. 261 P. 
786, 146 Wash 61 

LO C J p 380 note 71 [b], p 381 note 
74 
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plead by way of set-off a demand entirely independ¬ 
ent of, and unrelated to, the original contract under 
which the work and material were furnished^^ or 
take advantage of payments to the contractor made 
contrary to the provisions of the statute ,35 but, on 
the principle that the statute purports to protect 
lien claimants only to the extent of moneys which 
may be due from the owner to the contractor under 
the original contract, it has been held that, while 
the owner cannot make a subsequently acquired set¬ 
off against the contractor available against the de¬ 
mand of a mechanic to defeat his right to resort to 
an indebtedness of the owner to the contractor 
which existed when the mechanic performed his la¬ 
bor,® 5 the owner may set off an indebtedness against 
the contractor which existed at the time the contract 
was made to defeat the claims of other mechanics 3^ 
Where the contractor is the primary debtor in an 
action by a subcontractor in which the former is a 
party, he may set up by way of counterclaim or set¬ 
off any demand which he may have against the sub¬ 
contractor 38 Where the owner asserts his dissatis¬ 
faction with the materials furnished for which a 
hen is claimed, he cannot, on his liability bemg es¬ 


tablished, claim the right to reduction from the con¬ 
tract price in the amount that an allowance was 
made to the lienor by the one from whom the lienor 
purchased the materials involved because of the ex¬ 
pense of collection rendered necessary by the con¬ 
test of the materialman’s claim 39 

Surety, It has been held that the surety on a con¬ 
tractor’s bond is not entitled to file a cross bill 
where he is not liable on such bond for the lien 
sought to be enforced.^® Where the hen claimant is 
also surety on a bond against hens, a judgment on 
the bond may be set off against his hen 

§ 277. - Default in Performance 

Damages resulting from a default in the performance 
of the contract to construct the improvement may be 
set up to reduce or defeat the claim to a mechanic’s lien. 

Damages resulting from a default in the perform¬ 
ance of a contract for the erection of buildings or 
improvements, as by delay in completing perform¬ 
ance, defects in construction and material used, and 
the like, may be set up to reduce or defeat the claim 
of the builder or mechanic's m the absence of a 
waiver or estoppel to assert them ^3 xhis rule ap- 


34. NY —^Develm v Mack, 2 Daly 
94 

10 C J p 381 note 78 
35 Mich—Hannah & Lay Mei can- 
tile Co V Hartzell, 84 NW 62. 126 
Mich 177 

40 C J p 381 note 79 

38. Ohio—^Bullock V Horn, 7 NE 
737, 44 Ohio St 420 « 

87. Ohio—Stark v Simmons. 43 N 
B 999, 64 Ohio St 436. 

10 C J p 381 note 81 
Credit for payments 
Owner In case coat exceeds con¬ 
tract price IS entitled to credit for 
payments to extent of pro rata 
amounts subcontractors would have 
been entitled to if liens had been 
filed—Uhrich Millwork. Limited, v 
McGuire, 289 P 264, 143 Okl 16, 

38, NT —Cody V Turn Verein, 64 
NTS 219, 48 AppDiv 279, af¬ 
firmed 60 NE 1108, 167 NT 607 

40 C J p 882 note 82 

39. Aik —Manhattan Constr Co v 
Piatt, 160 SW 697, 106 Ark 697 

40. Ala —Central Lumber Co v 
Schilleci, 148 So 614, 227 Ala 29 

41, Md —German Lutheran Evan- 
erelical St Matthew’s Consr Chuich 

V Heise, 44 Md 463 

48. US —Minneapolis Gas-Light Co 

V Kerr-Murray Mfg Co, Minn, 7 
set 1187, 122 US 300. 30 L Ed 
1190 

Md—Schneider v Menaquale, 49 A 
2d 330—^Parker v Tilghman V 
Morgan, Inc., 183 A 224, 170 Md 
.7. 


Mich—Sacchetti Hscreation Co, 
7 NW2d 265, 304 Mich 185—Koch 
V Sumner, 108 NW. 725, 145 Mich 
358—^Teomans v Parker, 68 NW 
316, 106 Mich 323 

Minn—Knutson ▼ Lasher, 18 NW 
2d 688. 219 Minn 694 
N T —De Martini v Elade Realty 
Corp, 68 NE2d 619, 293 NT 778 
Okl—Guest v Shamhurger, 251 P 
97. 120 Okl 164 

Pa—Greenberg v Koegler, 59 Pa 
Dist & Co 31 

S C —"W L Bx issey Lumber Co v 
Crowther, 133 S E 208, 135 S C 
131 

Tex—Mantel v Mitchell, CivApp, 
393 SW 835 
40 C J p 882 note 84 

Beneficial deviation. 

In contractor’s action to enforce 
mechame’s lien, owners were entitled 
to deduction for failure to construct 
concrete roof so as to permit drain¬ 
age as 1 equired by contract, as 
against contention that roof as built 
was better than it would have been 
otherwise—^Knutson v Lasher, 18 
NW2d 688. 219 Minn 594 

Zhdemnity bond 

Owners, protected against contrac¬ 
tor’s default by indemnity bond and 
right of deduction from mechanic’s 
lien note, should not be compelled 
to look to bond—Galbraith-Foxworth 
Lumber Co v Long, Tex Giv App, 5 
S W 2d 162, error refused 

ModJfloation of contract 
Where original plan called for In¬ 
stallation of concrete areaways and 
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by agreement contract was changed 
eliminating need of areaways, house 
owner was entitled to allowance in 
contractor’s suit to enforce mechan¬ 
ic's hen for balance due—Schneider 

V Menaquale, Md, 49 A 2d 330 
malm not pleaded was not allowed 

—Le Roy v Reynolds, 193 So 843, 
141 Fla 686 

Bqutable considerations 

(1) A court of equity is governed 
maanly by consideration of right and 
justice between the parties It does 
not disregard legal rights, on the 
contrary it follov/s the law. but it 
may allow something for what is 
deemed insufficient work while grant¬ 
ing a decree for the amount found 
equitably due—^Heberlein v Wendt, 
99 Ill App 506—40 C J p 383 note 93 

(2) It IS immaterial that there is 
no express authority for such pro¬ 
cedure in the lien law, since the au¬ 
thority fiows from the general po'nei 
of equity to settle all disputes be¬ 
tween the parties relative to a sub¬ 
ject matter of which it has juris¬ 
diction—Sacchetti v. Recreation Co, 
7 NW2d 266, 304 Mich 185—Koch 

V Sumner, 108 NW 726, 145 Mich 
o58 

43. Md —^Parker v Tilghman V 
Moigan, Inc, 183 A 224, 170 Md 
7 

40 C J p 382 note 86 
Waiver or estoppel to assert de¬ 
fenses generally see supra S 275 
Aooeptaace of work 

(1) In suit to enforce lieUf evi¬ 
dence supported finding that owner 
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plies to the default of a subcontractor, laborer, or 
materialman, where the proceeding is brought by 
such a lien claimant,^* and, where the general con¬ 
tractor IS a party to the proceedings, he may set up 
by counterclaim a demand for damages against the 
subcontractor for a default in the performance of 
the contract In some cases, defendant m a suit 
to foreclose a mechanic’s hen has been allowed af¬ 
firmative relief, such as a personal judgment in his 
favor for damages arising from plaintiffs failure 
to construct the building according to contract,^® 
although other authorities have denied the right 
in the absence of statutory permission 

Damages. The rule as to damages has been held 
to be the same as it would be on a quantum meruit 
by the builder against the owner, or by the owner 
against the builder for damages arising out of de¬ 
fective construction,^® and a counterclaim which is 
based on fraud is to be treated on the same footing 
as though defendant had brought an action there¬ 
for grounded on fraud.^® It has been held that 


liquidated damages provided for in the contract for 
such delay, defects, etc, may be recouped or set off 
against plaintiff’s claim to defeat his hen in whole 
or in part 5® 

Default of contractor against claim of subcontrac¬ 
tor, laborer, or materialman In many cases, par¬ 
ticularly where the hen is not regarded as direct, 
but as by subrogation to the rights of the contrac¬ 
tor, the right of the owner to deduct damages be¬ 
cause of the default of the contractor as against the 
claims of subcontractors, laborers, and materialmen 
has been recognized but according to other au¬ 
thorities, at least where the hen is regarded as di¬ 
rect and not as by subrogation, the owner is not en¬ 
titled to assert as against their claims for hens any 
claim which he may have against the original con¬ 
tractor for his default in the performance of the 
contract®® except as to such damages arising out of 
the default of the principal contractor as may be 
said to have been in the contemplation of the par¬ 
ties when the contract was madeand it has been 


paid full price, thereby acceptingr 
work as complete, so as to bar own¬ 
er’s recovery on cross complaint — 
Lyle v Latourette. 192 SW2d 521. 
209 Ark 721 

(2) Owner, complaining to con¬ 
tractor soon after house was built, 
was held not to have accepted work 
and not precluded from filing coun¬ 
terclaim in action to foreclose me¬ 
chanics’ lien for work done in at¬ 
tempting to repair house—Jose-Balz 
Co V De Witt. 176 NE 864. 93 Ind 
App 672 

Breach iMiused by owxLer 

(1) In general —Edward Edinger 
Co V Wilhs, 260 111 App 106 

(2) Owners whose voluntary acts 
wholly or chiefly caused loss com¬ 
plained of cannot recover therefor 
from contractor claiming lien, since 
loss was not necessary result of 
contractor's alleged breach of con¬ 
tract—^Parker v Tilghman V Mor¬ 
gan. Inc. 183 A 224. 170 Md 7 

44. La—Jones v Hardy, 123 So 472, 
11 La App 298 

Md —^Parker v Tilghman V Mor¬ 
gan, Inc, 183 A 224, 170 Md 7 
40 C J p 383 note 86 

45. N J —Mayer Ice Mach & Engi¬ 
neering Co V Van Yoorhis, 95 A 
735 88 N J Law 7 

40 CJ p 3S2 note 82. p 383 note 87 

46. Mass—Glazer v Schwartz, 176 
NE 613, 276 Mass 54 

40 C J p 383 note 91 

47. N J —Norton v Sinkhom, 50 A 
506, 63 N J Eq 313 

40 CJ p 383 note 92. p 382 note 84 

[bj. 


Recoupment, not counterclaim 

In building contractor's action to 
foreclose mechanic’s lien, owners' 
right to deductions for defects 
caused by faulty construction is one 
of recoupment, not counterclaim 
Knutson v Lasher. 18 N W 2d 688, 
219 Mmn 594 

4& Mass—^Pelatowski v Black, 100 
NE 831. 213 Mass 428 
Measure of damages 

(1) In general 

Cal—^Union Supply Co v Morris. 30 
P 2d 304, 220 Cal 331 
Tex —^Mantel v. Mitchell, Civ App, 
293 SW 835 

40 C J p 382 note 84 [g] 

(2) In action to foreclose mechan¬ 
ic’s lien wherein defendant counter¬ 
claimed for damages for defective 
workmanship, application of the cost 
of replacement theory as the rule of 
damages was error, since worth in 
Its present condition as compared to 
worth if properly built was the prop¬ 
er rule of damages—^Venzke v Mag- 
danz, 9 NW2d 604, 243 Wis 155 

(3) In suit to enforce mechanic’s 
lien, chancellor properly allowed 
house owner a credit for depreciation 
in appearance of cellar because of 
construction of center division off 
center making recreation room ap¬ 
proximately one foot smaller and 
utility room approximately one foot 
larger, where mistake in location 
had no effect on structural stability 
of house—Schneider v Menaquale, 
Md . 49 A 2d 330 

(4) In contractor’s suit to enforce 
mechanic’s lien, where it appeared 
that, according to plans, blind man 
was to have headroom of six feet 
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SIX inches at entrance to cellar and 
without his permission headroom had 
been reduced to six feet, he was en¬ 
titled to allowance of cost of correct¬ 
ing such error—Schneider v Mena¬ 
quale, supra 

49. Mmn—Johnson Service Co v 
Kruse, 140 NW 118, 121 Mmn 28. 
AnnCasl914C 850 

BO. US—Winder v Caldwell, DC, 
14 How 434. 14 L Ed 487 
40 CJ p 383 note 94 
Special contract 

Tex —Galbraith-Foxworth Lumber 

Co V Long, Civ App, 5 SW2d 162, 
error refused 

51. Ga—Young v Haz ley-Mitchell 
I Hardware Co, 159 SE 667, 173 

Ga 35 

^Mich—^Lazenby v TVright, 229 NW 
437, 250 Mich 203—^Yeomans v 
Parker. 63 NW 316, 106 Mich 323 
40 CJ p 384 note 2 
Direct or indirect character of lien 
see supra | 105 

Owner abandoning work, unfinished 
by contractor, was not entitled to 
credit against materialman’s lien for 
amount required to complete it — 
Frank Japes Co v Pagel. 226 NW. 
521. 246 Mich 700 

52. Ark—^Lyle v Latourette, 192 S 
W2d 521, 209 Ark 721 

Okl —Guest V Shamburger, 261 P 97, 
120 Okl 164 
40 O J p 383 note 96 

53. Okl —Consolidated Cut Stone Co. 
V Seidenbach, 75 P 2d 442, 181 Okl. 
678—^Uhneh Millwork, Liimted, v 
McGuire, 289 P 264, 143 Okl 16— 
General Sports Co v. Leslie & 
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held that, although the statute provides that as to 
liens other than that of the contractor the contract 
pnce shall not be diminished by any prior or subse¬ 
quent indebtedness, offset, or counterclaim in favor 
of the owner and against the contractor, such provi¬ 
sions shall be taken to have reference to an offset 
not arising under the terms of the contract and as 
to which from an inspection of the contract materi¬ 
almen and laborers could have no notice The 
right to counterclaim as against the hen claimant 
may arise from the fact that the hen claimant is a 
surety on the contractor’s bond,B 5 and such right 
may also, as is sometimes the case, be given by ex¬ 
press provision of the statute B® In any event, the 
right to assert the principal contractor’s default 
may be waived^^ or the owner may be estopped to 
set It up B® So, where the owner accepts the build¬ 
ing from the contractor as completed within the 
terms of the contract, he cannot thereafter recoup 
damages for imperfect work as against the material¬ 
man B9 In proceedings to enforce a mechanic’s lien 
for work and materials, a trustee under a trust 
deed securing bonds of the owner is entitled to as¬ 
sert the same defenses as the owner might have 
done, based on the failure of the principal contrac¬ 
tor to perform his contract, at least where there is 
no evidence of fraud or collusion between the par¬ 
ties to the contract,®^ and is bound by any waiver 
by the owner of the strict performance of the con¬ 


tract on which a mechanic’s lien is based 
§ 278. Persons Entitled to Enforce 

An assignee has been held to be entitled to enforce 
a mechanic’s lien. 

The person to whom the debt is due, who is the 
real party in interest, usually has the right to en¬ 
force the hen, as discussed infra § 283, but it has 
been held that one whose interest is merely in the 
subject matter rather than in the lien cannot en¬ 
force such hen B® An assignee,®3 including an as¬ 
signee for the benefit of creditors,®^ may enforce a 
mechanic’s lien existing in favor of the assigpior. 

§ 279. Persons Entitled to Contest 

The enforcement of a mechanic's lien may be con¬ 
tested by anyone claiming an interest in the property 
against which the hen is sought to be enforced. 

In general, anyone claiming an interest®B or who 
may be affected by the judgment enforcing a me¬ 
chanic’s hen®6 may contest the right to the hen or 
the amount of the claim, as, for example, the own- 
erB7 either at the time the hen attached or at the 
time It IS enforced,®® a mortgagee,®® a subsequent 
purchaser or encumbrancer,"*B or a transferee for 
security A mortgagee or other lienor may show 
a fatal defect in the perfecting of the principal hen 
to enforce which the suit was instituted, as they 
have an interest to secure prior satisfaction of their 
own claims The grantee in a deed void as to the 


Walter Coombs Lumber Co. 288 P 
949. 143 Okl 297 
40 C J p 383 note 97 
54. Cal—Builders' Supply Depot v 
O’Connor, 88 P 982. 150 Cal 265. 
119 AmSR 193. 17 LRA.NS. 
909, 11 AnnCas 712 
40 C J p 384 note 99 
65. Mo—^McAdow ▼ Ross, 63 Mo 
199 

40 C J p 884 note 1 

56. Mich—Hannah & Lay Mercan¬ 
tile Co V Hartzell, 84 N W 52. 126 
Mich 177—Smalley v Geannsr, 79 
NW 1114. 80 NW 797. 121 Mich 
190 

57. Mich—Stevens v Garland, 164 
NW 616, 198 Mich 24 

40 C J p 384 note 4 
Waiver or estoppel to claim defense 
generally see supra S 276 
68: Ala—Cook v Rome Brick Co, 
12 So 918. 98 Ala 409. 

40 C J p 384 note 6 
No estoppel 

The action of owner who had right 
to terminate contract on contractor’s 
default in remaining silent as to in¬ 
tention to claim damages for delay m 
construction occasioned by contrac¬ 
tor’s default and in allowing lien 
claimant thereafter to furnish ma¬ 
terials for building was insufficient 


to work equitable estoppel against 
contractor’s offset as damages for 
delay, against contract fund avail¬ 
able for satisfaction of subcontrac¬ 
tor’s lien —Consolidated Cut Stone 
Co V Seidenbach, 76 P 2d 442, 181 
Okl 678 

69. Mich—^Hannah & Lay Mercan¬ 
tile Co V Hartzell, 84 NW 52, 
126 Mich 177 

GO. US —Continental & Commercial 
Trust & Savings Bank v Corey 
Bros Constr Co. Idaho, 208 F 
976, 121 CCA 64 

61. U S —Continental & Commercial 
Trust & Savings Bank v Corey 
Bros Constr Co, supra. 

40 C J p 384 note 8 

68 . Ill—Roberts v Gates, 64 Ill 
374 

63. Tez—Galbraith-Fozworth Lum¬ 
ber Co V Long, Civ App ,5 S W 2d 
162, error refused 

Assignment of lien generally see 
supra 8 216 et seq 

In whose name lien enforced after 
assignment see supra 89 218, 220 

64. Iowa—German Baxik v Schloth, 
13 NW 314, 69 Iowa 816 

65. Pa—^Kessler v Mandel, 40 A 2d 
926, 156 Pa.Super 605 
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R1—Jepherson v Green, 47 A. 699, 
22 R1 276 

66. Mich—Wiltsie v Haivey, 72 
NW 134, 114 Mich 131 

40 C J p 396 note 31 

67- Va—Brown v Cornwell, 60 S 
E 623, 108 Va. 129 
Mop notice 

Owner of premises may dispute 
correctness of claim of subcontractor 
giving stop notice when ha-ving rea^ 
sonable grrounds therefor —Ford v 
R C Church of Our Lady of Mt 
Carmel, Ridgewood, N J, 154 A 403, 
9 NJMisc 505 

69. Mich—^Pinte v Will Inv Co, 
228 NW 777. 249 Mich 230 
40 C J p 395 note 33 

69. Colo—^Howard v Fisher, 283 P 
1042, 86 Colo 493 

40 CJ p 395 note 34 [a] 

70. Mass—Richards v O’Brien. 63 
N H 858, 173 Mass 332. 

40 C J p 395 note 84 

71. Pa—^Ronalds & Johnson Co v 
Rogers. 25 PaDist 25 

Va—^Brown v Cornwell, 60 S E 623, 
108 Va 129 

72. Mich—^Wiltsie v Harvey, 72 N 
W 134, 114 Mich 13L 

40 C J P 395 note 37. 
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grantor's creditors but good as between the parties 
to it has sufficient interest to entitle him to contest 
the validity of such henj* although, where the own¬ 
er recognizes the existence of the debt and validity 
of the lien, and sells the property subject to the 
hen, It has been held that the purchaser who thus 
takes the property cannot dispute the validity of the 
hen 

One who has no interest in the property affected 
is not entitled to contest the validity of the hen, ^5 
but the promisor and surety on a bond given to dis¬ 
charge hens may contest them.^® 

§ 280. — Contest by Contractor of Lien 
of Subcontractor 

A general contractor may contest the lien of a sub¬ 
contractor, but may not raise objections which affect 
only the owner of the property. 

While a general contractor may contest the hen 
or claim of a subcontractor or materialman on ob¬ 
jections which go to that part of the matter in 
which the general contractor has an interest, as 
that the materials were never furnished, or had 
been paid for, or that the charge was excessive, 
he has no concern with objections which affect only 
the owner of the building and cannot set them up to 
defeat the hen of a materialman or subcontractor 
if the owner is satisfied to forego the objections 


§ 281. Jurisdiction and Venue 

The jurisdiction of particular courts over proceedings 
to enforce mechanic’s liens depends on the governing 
statutes. 

The jurisdiction of particular courts over pro¬ 
ceedings to enforce mechanics’ hens depends on the 
particular provisions of the statutes applicable,^® 
and these differ so widely that no more definite 
rule can be stated than that, if a particular court 
IS designated to administer the remedy, resort must 
be had to that court, but, if the character of the 
remedy only is prescribed, the court within whose 
general jurisdiction and powers the subject matter 
falls may administer the remedy,®® and, where the 
statute creating the remedy expressly prescribes 
the court in which it shall be pursued, that juris¬ 
diction is exclusive®^ Where the proceeding is 
purely in rem, it cannot be brought m a court whose 
jurisdiction is limited to actions for debt or dam¬ 
ages,®® and a court of limited and inferior juris¬ 
diction which under its constitutional powers can¬ 
not deal with proceedings relating to land has no 
jurisdiction,®® although under some of the statutes 
jurisdiction is conferred on courts of inferior and 
limited jurisdiction at least to the extent of declar¬ 
ing and establishmg the hen even when the land 
cannot be sold under its order or judgment®^ It 
has been held that a court does not acquire jurisdic¬ 
tion where on the face of the bill the hen sought 
to be enforced is nonexistent,®® and that, where the 


7 S. NT—Toop v Smith, 73 NH 
1113, 181 N.T 283, 34 NT Civ 
Proc 211 

40 G J p 395 note 38 

74. Tex —^Michigan Sav & lioaD 
Ass’n V Attebery, 42 S W 569, 16 
Tex Civ App 222 

75. Ill—LAke Shore & M S R Co 
V McMillan, 84 111 208 

Minn—Cogel v Mackow, 11 Minn 
475 

FarBona not party to lion 

Generally, persons not parties to 

lien cannot be heard to object to it 

—^Knoell V Carey, 140 A 522, 291 

Fa. 631. 

70. Mich —^Pinte v. Will Inv Co, 
228 NW 777, 249 Mich 230 

77. Pa—^Wethered v Garrett, 41 A 
319. 140 Pa 224 

Tetin.^—Brautingham v Beasley, 2 
TennApp 69S 

40 C J P 39 note 40 

78. Ky —Oorpna Jena dtad in 
Toung V Porter-Leach Hardware 
Co, 148 SW2d 718, 720, 285 Ky 
625 

40 C J p 396 note 41 

79 Ala—^Hancock v Taylor, 21 So 
2d 308, 245 Ala 521. 


Mo —State ex rel Seara v Hall, 28 
SW2d 1026, 325 Mo 321 
Tex—^Parker v Chambers, Civ App, 
159 SW2d 945 
40 CJ p 367 note 76 
Btop notice 

Supreme court has original Juria- 
diction to try suit on stop notice un¬ 
der Mechanics* Lien Act —Sergeant 
Bros v Brancati. 151 A 84S, 107 
NJ 84 

JtulBdlctioa for all pnrpoaea 
Court foreclosing mechanic's lien 
was held to have jurisdiction for 
all purposes, where receiver in suit 
to foreclose mortgage, and all other 
parties thereto, were joined as de¬ 
fendants —Lively V 'E\ ans-Howard 
Fire Bnck Co, 242 P. 773, 116 Okl 
359 

Bguity jnzlBdlotio-n 

While county court possesses same 
power over actions to foreclose me¬ 
chanics* hens, which supreme court 
possesses, county court possesses 
no equitable jurisdiction in such 
cases unless relief asked for is in¬ 
cident to BJid part of foreclosure pro¬ 
ceedings, and necessary to give effect 
to determination in favor of or 
against any party to action, county 
court had no jurisdiction to impress 
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trust on funds in hands of superin¬ 
tendent of insurance who was in 
charge of company which held a first 
mortgage on premises wherein labor 
and materials were furnished, since 
impressing of trust on such funds 
was not incident to determination of 
equities of parties in such action — 
Majestic Tile Co v Nicholls. 291 N 
T S 651. 161 Misc 231 

80. Ill—People ez rel Anderson v. 
Village of Bradley, 11 NE2d 415, 
367 HI 301 

40 C J p 867 note 77 

81. Tex—^Parker v Chambers, Civ. 
App , 169 S W 2d 945 

40 C J p 367 note 78 

92. Md—Gelston v Thompson, 29 
Md 595 

10 C J p 367 note 79 

83. Ark—White v. Millbourne, 31 
Ark 486 

4C C J p 367 note 80 

BIL NT—Egan v Laemmle, 26 N. 

T S 330, 6 Misc 224 
40 C J p 367 note 81 

85. Mich—Pox V Mai tin, 283 NW. 
9, 287 Mich 147. 
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land IS misdescribed m the hen statement, the court 
acquires no jurisdiction over the subject matter 
Unless the statute provides otherwise, a court of 
general original jurisdiction may m proceedings to 
foreclose a mechanic's lien determine the validity 
and priority of all hens, either prior or subsequent, 
of proper parties to the action if they are put in is¬ 
sue by the pleadmg 87 

The venue of actions to enforce mechanic's liens, 
as governed by general statutes, is discussed m the 
C J S title Venue § 28, also 40 CJ p 367 notes 82- 
84 , 67 C J p 57 notes 2-9 It has been held that a 
statute authorizing a suit on a claim for labor or 
materials furnished for an improvement on real 
estate to be brought in any court having jurisdic¬ 
tion of the property does not apply as to a subcon¬ 
tractor 88 

§ 282. Time to Sue, Limitations, and Laches 

a Time to sue in general 
b Limitations in general 
c. Persons against whom action must be 
instituted 

d When period begins to run 
e. Nature of proceeding required in gen¬ 
eral 

f Assertion of lien in other proceedings 
g When proceedings deemed instituted 
h. Amendment after expiration of period 
1 Prosecution of proceedmgs 


a. Tune to Sue in General 

Generally, a suit to enforce a mechanic's lien may 
not be instituted until the debt secured or some part of 
It IS due and payable. 

Unless there is a contrary provision in the stat¬ 
ute, a proceeding to enforce a mechanic's lien may 
be instituted as soon as the amount due claimant 
becomes payable,89 and at any time thereafter with¬ 
in the period of limitations provided by the govern¬ 
ing statute 98 Suit may not be mstituted before the 
debt secured is due and payable®^ Thus, it has 
been held that suit may not be maintained to enforce 
a lien before the debt is due even where the con¬ 
tract fixes a time of payment beyond the period lim¬ 
ited by the statute for the commencement of an ac¬ 
tion to enforce a lien 92 However, it has been held 
that a proceeding may be begun, although the en¬ 
tire claim IS not yet due,® 3 as where a note which 
has not matured has been given for a portion of the 
price 94 Under some statutes, a lien may be en¬ 
forced after the lien claim is filed if any amount 
is then due.95 It has been held that, if the statute 
expressly provides that the proceeding may be tak¬ 
en after a certain time within which the money due 
is to be paid, it fixes a point of time before which 
the suit cannot be brought, and, if commenced be¬ 
fore that time, it is premature,96 although it has 
also been held that it may be sustained by voluntary 
appearance after the time at which it may properly 

be brought 97 

Under some statutes, a subcontractor cannot en¬ 
force his lien before payment is due to the contrac- 


86 : Mo—Chance v Fianke, 166 S 
W 2d 678. 350 Mo 162 

87. Neb—Burns v Sholl, 197 NW 
893, 111 Neb 628 

88 . La—General Lumber & Supply 
Co V McLellan, App, 200 So 601 

Statute striotly oonitraed 
La—Glover v. Mayer. 25 So 2d 242, 
209 La 699 

69. Tex —Tucker v Dougrherty 

Roofing Co , Civ App , 137 S W 2d 
884. error dismissed, judgment cor¬ 
rect 

40 C J p 384 note 9 
No provlnon as to tune of payment 
Where contract did not contain 
any stipulation regarding time of 
payment, the law implied an obliga¬ 
tion to pay within a reasonable time, 
and where payment had not been 
made within reasonable time, suit 
to foreclose lien was authorized — 
Tucker v Dougherty Roofing Co, 
Tex Civ App, 137 SW2d 881. error 
dismissed, judgment correct 
CcBditlou u to tuno of payment 
Under contract whereby mechanic 
egreed to wait for his wages until 
piopcrty owner procured loaji on 


property or sold it, wages would ac¬ 
crue on expiration of reasonable 
length of time after owner had op¬ 
portunity to procure loan or sell 
property —^Allen v Roufs, 30 P 2d 
766. 146 Or 461 

.efaizlt 091 installment contract 
AVliere materialman declared all 
installments due because of owner's 
default, suit to enforce material¬ 
man's lien was not instituted before 
maturity of debt—^Woodall v South¬ 
ern Mfg Co. 136 So 446, 223 Ala. 
262 

Moratoriam laws do not apply to 
statutory liens —^Atlantic Life Ins 
Co Y Klotz, 181 So 519, 183 Miss 
243 

90. Fla—Sandquist & Snow v Kel¬ 
logg. 133 So 65, 101 Fla. 668, af¬ 
firmed 136 So 235, 101 Fla 579 

9L NT—^Brescia Const Co v Wa- 
lart Const Co. 264 NTS 862, 238 
App Div 860 
40 CJ p 886 note 10 
Repudiated contract 

Suit to enfozce mechanic's lien 
was not prematurely brought, al- 
I though filed two days before final 
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payment was due, where defendant 
had lepudiated contract—Janisch v 
Reynolds. 254 Ill App 569 

92 Ky—^Hardin v Marble, 13 Bush 
58 

40 CJ p 385 note 15 

93. NT—^Brescia Const Co v Wal- 
art Const Co. 264 NTS 8G2, 238 
AppDiv 360—^Marguiles v Seigel, 
178 NTS 544. 108 Misc 483 
40 C J p 385 note 14 

S>4. NT —^Marguhes v Seigel, su¬ 
pra 

95. NT—Johnson Serv Co v Hil¬ 
debrand. 134 NTS 187, 149 App 
DiV 680—Ringle v. Wallis Iron 
Works, 32 NT S 1011. 85 Hun 279. 
atfirmed 49 NB 1103, 155 NY 675. 
Same day Lien olalm filed 
Mo —W'atera v Gallemore, App , 41 
SW2d 870 

9a Neb—Millaap v Ball, 46 NW. 

1126, 80 Neb 728 
40 C J p 385 note 16 

97. Kan—Suthenn v Chesney, 116 
P 264, 85 Kan 122 
40 C J p 386 note 17. 
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tor,98 but It has been held that a subcontractor may 
enforce his hen when payment becomes due to him 
and need not await the completion of the building 8® 
Although the amount due the general contractor is 
a material issue in a proceeding by a subcontractor 
to enforce his hen, the fact that a proceeding to 
determine such amount is pending does not render 
the subcontractor’s suit premature ^ 

b. liiinitatioiLB in General 

Unless proceedings to enforce a mechanic’s Hen are 
instituted within the time prescribed by the statute, the 
right to enforce the lien will be barred or the lien dis¬ 
charged 

The mechanics’ hen statutes generally prescribe 
a period of limitation within which a suit to enforce 
a mechanic’s hen must be instituted,2 and, where 


proceedings to enforce the hen are not instituted 
within the time prescribed by the statute, the right 
to enforce the hen will be barred or the hen itself 
discharged,® unless an order continuing the hen is 
obtained,^ although the right to recover on the debt 
secured may remain ® The time for enforcement 
fixed by the statute has been held by many authori¬ 
ties to enter into, and be a part of, the right of hen,® 
and the statute in making such provision has been 
regarded as not a pure statute of limitations,*^ but 
other statutes have been held to be statutes of lim¬ 
itation,® and to affect the remedy but not the hen ® 
It has been held that a failure to institute action to 
enforce the hen within the time limited by the stat¬ 
ute may be waived, as by a failure to plead it,^® 
but It has also been held that the matter is juris- 


98L NY —^Beecher ▼ Schubacki 23 
NTS 604, 4 Mi8 C 64 

40 C J p 385 note 11 

99. Gal —Buflset v California Build¬ 
ers Co, 12 P2d 36. 123 Cal App 
657 

1. Conn —Pierce, Butler & Pierce 
Mfg: Corporation v Enders, 174 
A 169, 118 Conn 610 

S. Fla—^Booker & Co v Leon H 
Watson, Inc, 123 So 837, 96 Fla 
671 

La—Shreveport Long Leaf Lumber 
Co V Wilson, 197 So 666, 195 La 
814 

Okl—Claude Ricker Lumber & Paint 
Co V Barger, 158 P 2d 1021, 195 
Okl 604 

Pa—Chapin Lumber Co v Zagorski, 
Com PI, 38 LuzLegReg 16 

3 . Cal—^Howaid v Societa Di 

XJnione E Beneflcenza Italiana, 146 
P2d 691. 62 Cal App 2d 842 

Del—Hendiix v Kelley, 143 A 460, 
4 WWHarr 120 

Fla—Bittan v Atlantic Nat Bank 
of Jacksonville, 157 So 26, 117 
Fla 19—^Henley v Guthrie, 154 So 
243, 114 Fla 641—Fulghum v 

Deno, 146 So 672, 108 Fla 694— 
Anderson v Dade Lumber Co, 133 
So 321, 101 Fla 38—^Paxton-Pa\ey 
Lumber Co of Florida v Reh- 
baum, 129 So 346, 100 Fla. 85. re¬ 
hearing denied 129 So 766, 100 Fla 
88 —Bowery v Babbit, 128 So 801, 
99 Fla 1151—Weaver-Loughridge 
Lumber Co v Hobson, 128 So 
642, 99 Fla 1183—Booker & Co v. 
Leon H Watson, Inc, 123 So 837, 
96 Fla 671 

Ga—Kwilecki v Young, 180 SE 137, 
180 Ga 602 

Idaho —Corpus Jnzis quoted In 

Brown v Hawkins, 158 P 3d 840, 
844, 66 Idaho 351 

Iowa—Finn v Giant 278 NW 225, 
224 Iowa 527 

Kan—Oorpns Jims cited m Bell v 
Hernandez, 80 P 2d 1101, 1104, 139 
Kan 216 


NY—Malafisky v Becker, 7 NYS 
2d 825, 255 AppDiv 444, motion 
granted 21 NE2d* 195. 280 NY 
686 

Pa—Reichert v Houser. 46 PaDist 
& Co 139. 9 SchReg 139 
RI—^AnaSbOa v Brown, 161 A 218, 
62 RI 462 

Wyo —^Peters v Dona, 54 P 2d 817, 
49 Wyo 206 
40 C J p 385 note 21 
Bar when pleaded 
Failure to commence action to en¬ 
force mechanic’s lien within time 
pi escribed is, when pleaded, bar to 
recovery—Union Tank & Pipe Co v 
Mammoth Oil Co, 26 P2d 262, 134 
Cal App 229 
Benefit of notice lost 
Claimant of mechanic’s lien may 
give notice of lien or claim by re¬ 
cording it, but benefit of notice is 
lost unless suit is filed within statu¬ 
tory time—Tornngton Co v Sidway- 
Tophff Co, CCAInd. 70 F2d 949 
Suit held timely 

Ark—^Union Indemnity Co v Cov¬ 
ington. 12 SW2d 884, 178 Ark 
633 

4. NY—^Application of Standard 
Tile Co, 11 NYS 2d 603, 256 App 
Div 1096, reargument demed 12 
NYS 2d 188, 257 AppDiv 831— 
Malafsky v Becker, 7 N Y S 2d 
826, 266 AppDiv 44^ motion 

granted 21 NE2d 195, 280 NY 
685—Siracusa v Inch Corporation, 
298 NYS 878, 164 Misc 820 

Is. NC —^Hildebrand v Vanderbilt, 
61 SE 620, 147 NC 639 
40 C J p 386 note 22 
Bight to an aoconuLtiasr 
Under statute requiring owner to 
withhold funds to pay claims of ma¬ 
terialmen and subcontractors of 
which he has received notice, sub¬ 
contractor may maintain action fox 
an accounting, and such action need 
not be instituted within tune limited 
for enfoicing the hen—Grier-Low- 
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ranee Const Co v Winston-Salem 
Journal Go, 151 SE 631, 188 NC 
273—Campbell v Hall. 121 S E 761, 
187 NC 464 

6. US —Standrod & Co v Utah 
Impl -Vehicle Co, Idaho. 223 F 517, 
139 CCA 66 

40 CJ p 386 note 23 

7. Fla—^Alsheimer v Palmer, 141 
So 121, 105 Fla 224—^Bowery v 
Babbit, 128 So 801, 99 Fla 1151 

Or—Fleshman v Whiteside, 34 P 2d 
648. 118 Or 73, 93 ALR 1456 
40 C J p 386 note 24 
OwnSTs absent ixom Jnzisdlctloii. 

Under mechanic’s hen statute, the 
hmitation of time is made an essence 
of the right created and a lapse 
of the statutory period extinguishes 
the right altogether, notwithstanding 
absence of owners of property from 
the state—Crandall v Irwin, 39 N 
E2d 608, 139 Ohio St 253. 139 ALR 
895, adhered to 40 NE2d 933, 139 
Ohio St 463, 139 ALR 900 

8. Cal—^Mox, Inc, v Leventhal, 264 
P 562, 89 Cal App 263 

9. Cal—Hill V Hesse. 15 P 2d 526. 
126 Cal App 171 

Bight of action 

Statute limiting mechanic’s lien 
suit goes to lemedy and not to right 
of action —Richards Brick Co v 
Wright. 82 SW2d 274, 231 Mo App 
946 

Perfection of lien 

Compliance with statutory provi¬ 
sions respecting time for commenc¬ 
ing action to enforce liens is not 
essential to perfecting of liens—^Du 
Charme v American Wood Pipe Co, 
296 P 168, 161 Wash 114 

10. Cal—Hill V Hesse, 15 P 2d 526. 
126 Cal App 171 

Mo —W oodling V Westport Hotel 
Operating Co, 68 S W 2d 207, 227 
Mo App 1231, transferred, see 55 
SW2d 477, 331 Mo 812. 
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dictionaPi and may not be waived 12 Where the 
statute contains no limitations as to time on the 
right of claimant to enforce the lien created by it 
as against the debtor, the right to enforce the lien 
IS not affected by delay 

Operation of statute. It has been held that the 
particular time in which the hen claimant may be 
allowed to commence his action is a matter of pro¬ 
cedure and may be controlled by a statute passed 
after the contract out of which the hen arises was 
entered into, enlarging the time in which to com¬ 
mence the action There is, however, authority 
to the effect that the time within which a lien must 
be enforced is controlled by the provision of the 
statute as it existed at the time the contract was 
entered into 

Applicability of general statutes The provision 
contained in the act conferring the hen controls 
over the provisions of limitation acts relating to 
other causes of action 

Construction of provisions The statutory provi¬ 
sion limiting the period within which proceedings to 
enforce mechanic’s hens must be instituted is to be 


liberally construed to effect its purpose Provi¬ 
sions as to the time within which the hen claim 
shall be filed and prescribing the time within which 
action must be begun should be construed togeth¬ 
er I8 Where, under the express provision of the 
statute, on the abandonment of the work by the 
contractor, the subcontractor or party furnishing 
material may enforce his hen to the same extent 
that the contractor might, the limitations applicable 
to a contractor and not to a subcontractor apply 
to the subcontractor’s claim on abandonment by the 
contractor ^8 

Suit against contractor. A mechanic’s hen stat¬ 
ute requiring a subcontractor to obtain judgment 
against the contractor before instituting action to 
enforce his hen and limiting the time within which 
the contractor must be sued does not govern as to 
the period wnthin which the action to enforce the 
hen against the owmer must be instituted 20 

Deposit or undertaking to discharge hen Where 
the owmer discharges the lien, under the provisions 
of the statute, by a deposit of the money in court, it 
has been held that the limitation prescribed for com- 


Fa—Cassel v Stump, Com PI, 62 

MontgCo 12, 60 York LegRec 12 
40 C J p 386 note 25 

O^oeral damals of allegations of 
intervening petition, filed by mechan¬ 
ics' lien claimants in suit to estab¬ 
lish plaintiff’s lien, did not raise 
question of limitations, even though 
interveners alleged that they filed 
action at law to enforce lien with¬ 
in statutory time —^Woodling v 
Westport Hotel Operating Co, 63 S 
W2d 207, 227 Mo App 1231, trans¬ 
ferred, see 66 SW2d 477, 331 Mo 
812 

Objection to Introdnction of evi¬ 
dence by mechanics' lien claimants 
was not proper way to zaise ques¬ 
tion of limitations—Woodling v 
Westport Hotel Operating Co, supra. 
Bstopp^ 

(1) Owner and contractor, from 
whom materialman secured aflldavits 
that work was continuing, with 
knowledge of their falsity, were not 
estopped to assert that lien was bar¬ 
red by limitations —Conner v Pacific 
Ready Cut Homes, 1 P 2d 1027, 116 
Cal App 663 

(2) Owner’s statement that me¬ 
chanic’s lien claim would be settled 
did not estop him to assert that 
cross bill of one furnishing labor 
and materials to contractor to en¬ 
force his lien was filed too late and 
barred —Slater v First M E Church 
of Pontiac, 214 NW 417. 239 Mich 
477 

Course of dealing of parties will 
toll running of statute of limitations 


—Brown v Mychel Co. 66 P 2d 1020, 
186 Wash 97 
Special appearanoe 
In proceeding to foreclose mechan¬ 
ic’s lien, the entry of a special ap¬ 
peal ance by owners of premises did 
not remove the bar of limitations 
prescribed by statute —Crandall v 
Irwin, 40 NE2d 933, 139 Ohio St 
463, 139 ALR 900 
Fersonal representative cannot 
waive statute within which lien suit 
must be brought and thus deprive 
general creditors of assets to which 
they are otherwise entitled —^Flem¬ 
ing V Kirkland. 146 So 384, 226 Ala 
222 

11, NY—Johnson v Waldo Grif¬ 
fiths, Inc, 269 NYS 386, 144 

Misc 773 

Or —Fleshman v. Whiteside, 34 P 2d 
648, 148 Or 73. 93 ALR 1456 
la. Or—^Fleshman v Whiteside, su¬ 
pra 

13. Fla—Bowery v Babbit, 128 So. 
801, 99 Fla. 1161 

Ill—Garrett v. Stevenson. 8 Ill 261. 

14b US—^Bear Lake & River Wa¬ 
terworks & Irrigation Co v Gar¬ 
land, Utah, 17 set 7, 164 U.S 1, 
41 LEd 327 

Ill—^Builders Supply & Lumber Oo 
V Calto, 49 NE 2d 876, 320 IIIAlPP 
1 

Procedure to interrupt prescription 
Amendment to materialmen*'8 hen 
statute which did not change sub¬ 
stantive part of original statute but 
changed procedure required to be 
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followed in order to interrupt run¬ 
ning of prescription, so that pre¬ 
scription would not be interrupted 
by mere filing of suit and reinscrip- 
tion of lien in mortgage records was 
necessary ^as "remedial” in nature 
and was therefore applicable to lien 
which was created prior to enact¬ 
ment of the amendment, the word 
"hereafter” as used in amendment 
did not require the amendment to be 
construed to operate prospectively 
only—Shreveport Long Leaf Lumber 
Co V Wilson, 197 So 566, 195 La. 
814 

15. Wis —^Augustine v Congrega¬ 
tion of Holy Rosary of Pompeii, 
252 NW 271, 213 WiS 517 

40 C J p 387 note 29 

16. Minn—^Botsford Lumber Co v 
Fuller, 312 NW J2, 170 Minn 130 

40 C J p 387 note 30 

17. Aiiz—Lilley v J D Halstead 
Lumber Co, 28 P 2d 616, 42 Ariz 
646 

18l Colo —^Pacific Lumber Co v. 

Lieberman, 231 P 673, 76 Colo 332. 
40 C J p 387 note 31 

19. Ill—Roberts v Willmenng, 220 
Ill App 620—^Decatur Bridge Co. 
V Standart 208 Ill App 592. 

20 , Ga—Southern Ry Co v. Craw¬ 
ford & Slaten Co ,173 S E 91. 178 
Ga 460—Robinson v Reese, 165 
S E 744, 175 Ga 574—Buck v Tif- 
ton Mfg Co. 62 SE 107, 4 GaApp 
696 

Necessity of judgment against con¬ 
tractor see supra $269 
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mencing an action or procuring an order continuing 
the hen has no application So, where the owner 
discharges the hen by a bond, the land is no longer 
liable and a provision requiring an action to be com¬ 
menced to enforce the hen and a hs pendens to be 
filed within a prescribed time does not apply 

c. Persons against Whom Action Must Be In¬ 
stituted 

The Institution of proceedings to enforce a mechanic's 
lien has been held to stop the running of the statute of 
limitations only as to those persons made parties to the 
action, and an action which does not include all neces¬ 
sary parties has been held not to stop the running of the 
statute. 

The institution of proceedings to enforce a me¬ 
chanic's hen has been held to stop the running of 
the statute of limitations only as to those persons 
made parties to the action.23 An action which does 
not include all necessary parties has been held not 
to stop the running of the statute and, where the 
statute requires that the contractor be party to a 
suit by a subcontractor or materialman to enforce a 
hen, the suit is not commenced within the limita¬ 
tions provision until he is made party, although pro¬ 
ceedings were previously instituted against the 
owner ^5 

OwAer Where an action to enforce a mechanic’s 
lien is not instituted against the owner within the 
statutory time, it may not be enforced as against 
him,26 and it would seem that m such case the hen 
is barred and is not enforceable, although other en¬ 
cumbrancers or lien claimants are made parties and 
served with process,27 and is properly dismissed for 
want of prosecution,28 the objection being one 


which may be urged by other hen claimants or par¬ 
ties in interest 29 Moreover, as discussed infra sub¬ 
division h of this section, the defect may not be 
cured by joining the owner as a party after the 
statutory period has expired It has been held that 
the time within which an action must be begun can¬ 
not be extended as against another encumbrancer 
by an agreement between the lienor and the own¬ 
er 29 

Other lien claimants and parties in interest By 
express provision of some of the hen statutes no 
person is bound by an action to enforce the hen 
provided, unless made a party to the proceedings to 
enforce it within a period fixed, 3i and generally un¬ 
der statutes making the time within which proceed¬ 
ings shall be instituted a part of the right to a hen, 
it ceases to exist as against all those whose rights, 
estates, or interests are claimed to be adverse and 
subordinate, unless they are made parties to an ac¬ 
tion to foreclose the hen within the statutory pe- 
nod,22 and this is true, although a proceeding to 
which they have not been made parties has been in¬ 
stituted in time 28 However, this rule has been 
held not to apply as to subsequent purchasers and 
encumbrancers m the absence of a statutory re¬ 
quirement that they be made parties to the hen 
proceedings 2^ The statute sometimes particularly 
provides the period within which proceedings must 
be commenced as against other creditors and en¬ 
cumbrancers, the effect of which is that, if the pro¬ 
ceeding IS not brought within the time prescribed, 
the hen becomes unavailable as against such other 
creditors and encumbrancers ,25 but it has been held 
that the owner has no concern with this provision 


21. NT—Hafker v Henry, SO NT 

5 134, £ App Div 258 
40 C J p 387 note 33 

22 . NT—Kelly v. Highland Constr 
Co. 118 NTS 128, 133 AppDiv 
579 

40 C J p 387 note 84. 

23. Cal—^Union Tank & Pipe Co v 
Mammoth Oil Co, 26 P2d 262, 134 
Cal App 229 

24. Mo—^Reia v. Taylor, App, 108 
SW2d 893. 

25. Ark —St Mathews Church v 
White, 291 SW 977, 172 Ark 11B2 

Fla—^Anderson v Dade Lumber Oo, 
133 So 321, 101 Fla 38 
Mo—Quigrley v William M Rideout 

6 Co, App, 127 SW2d 37—Reis 
V Taylor, App, 103 SW2d 892 

26. NT—^L Davidson, Inc, v Bel¬ 
lows, 8 NTS 2d 854, 254 AppDiv 
703 

27. Fla.—^Weaver-Louff bridge Lum¬ 
ber Co V Hobson, 128 So 642, 99 
Fla 1183 

40 C J p 387 note 86. 


2a ND—Sleeper v Elliott, 162 N 
W 306, 36 ND 280, 283 

40 CJ p 387 note 36 

2a NT—^Martin v De Coppet, 118 
N T.S 623, 64 Misc 386 

40 C J p o87 note 37 

sa Idaho —^Boise Payette Lumber 
Co V Weaver, 234 P. 160, 40 Idaho 
516 

40 C J p 387 note 38 

31. Minn—^Bauman v Metzger, 176 
NW 497, 145 Minn 183—^Mornson 
County Lumber Co v Duclos, 163 
NW 734, 138 Minn 20 

82. Cal —^Paramount Securities Co 
V Daze, 17 P2d 1049, 128 Cal App 
515 

Colo—Stark Lumber Co ▼ Keystone 
Inv Co , 20 P 2d 306, 92 Colo 259, 
followed in 20 P2d 308, 92 Colo 
266 

40 CJ p 388 note 40. 

33. Cal—^Paramount Securities Co. 
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▼. Daze, 17 P2d 1049, 128 Cal App 
515 

Colo—Stark Lumber Co v Keystone 
Inv Co., 20 P 2d 306, 92 Colo 259, 
followed in 20 P 2d 308, 92 Colo 
266 

40 C J p 388 note 41 

34- Ala—Sturdavant ▼ First Ave. 
Coal & Lumber Go, 122 So 178, 
219 Ala. 303 

Fla.—^Kurz v Pappas, 146 So 100, 
107 Fla. 861, motion granted 147 
So 271, 107 Fla. 861, and followed 
in Mediterranean Corporation v 
Pappas, 146 So 106, 107 Fla 876, 
motion granted 147 So 270 107 

Fla 876—^Booker & Co v Leon H 
Watson, Inc. 123 So 837, 96 Fla 
671 

La —Corpus Jons guoted In Con¬ 
servative Homestead Ass'n v 
Boyle, 135 So 663. 664. 172 La. 878 

40 C J p 388 note 42 

35. Ill—^McGraw v Bayard, 96 Ill 
146 

40 C J p 388 note 43. 
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and that only the creditor or encumbrancer who 
comes within it can complain of a violation there¬ 
of 36 Where the lien has been seasonably estab¬ 
lished in an action at law or otherwise, although 
the encumbrancer was not made a party thereto, a 
bill in equity which seeks merely the determination 
of priorities between the lienor and the encumbranc¬ 
er is not such a suit for the enforcement of the hen 
as must be begun within a statutory period after the 
maturity of the indebtedness ,37 but, where the hen 
IS one which cannot be enforced at law, the suit in 
equity, being a primary proceeding for the estab¬ 
lishment of the hen, must be begun within the pe¬ 
riod fixed by statute 38 

d. When Period Begins to Bun 

The point from which the statutory period within 
which an action to enforce a mechanic’s lien must be in¬ 
stituted begins to run depends entirely on, and must be 
gathered from, the statute itself. 

The point from which the statutory period within 


which action to enforce the hen must be instituted 
begins to run depends entirely on and must be 
gathered from, the statute itself 39 

Commencement of work or delivery of nuiterieds. 
Where the statute so provides, proceedings to estab¬ 
lish a mechanic’s lien for labor or materials must 
be begun within a specified period after the com¬ 
mencement of the work or delivery of the materi¬ 
als ^0 

Filing of hen claim or statement Under various 
provisions the proceeding to enforce a mechanic’s 
hen IS to be brought within a fixed time from the 
filing of the hen or claim,and it has been held 
that, if the hen is filed before the expiration of the 
period limited therefor, the limitation of the pro¬ 
ceeding to enforce it will nevertheless run from 
the filing,and that the failure to file a hen does 
not relieve from the necessity of bringing the action 
within the statutory period from the time when the 
hen should have been filed ^3 Where the right to 


36. Ill—Jennings ▼ Hinkle, 81 Ill 
183 

40 C J P 388 note 44. 

37- Ala —Pilcher v B R Porter 
Co, 94 So 72, 208 Ala 202 
Fla—Sandquist & Snow v Kellogg, 
133 So 65, 101 Fla 568, affirmed 
136 So 235, 101 Fla. 579 
New unprovement 
A bill to separate the interests of 
the mechanic's lienor from those of 
a prior mortgagee where new im¬ 
provements have been made on pre¬ 
viously mortgaged property is not 
bailed by the limitation applicable 
to proceedings for the enforcement 
of mechanics’ liens geneially—Lary 
v Jones. 187 So 714, 237 Ala S75— 
40 C J p 386 note 27 

38. Ala—Pilcher v B R Porter 
Co. 94 So 72, 208 Ala 202 

40 C J p 388 note 46 
BiUiaacsmeiLt In value of existing Im¬ 
provement 

A proceeding in equity for the pur¬ 
pose of enforcing a lien as against 
the Increase in the value of mort¬ 
gaged property due to the work and 
material furnished in improving an 
existing improvement on the proper¬ 
ty must be begun within the time 
prescribed by statute for the en¬ 
forcement of a lien generally—Laxy 
V Jones. 187 So 714. 237 Ala 575— 
Jefferson County Sav Bank v Ben 
F Barbour Plumbing & Electric Co. 
68 So 43. 191 Ala 238 

39. La—^eorge C Vaughan & Sons 
V. Bodley, 1 LaApp 591 

R.I—^Art Metal Const Co v Knight. 

185 A. 136, 56 RI 228 
4a RI—^Art Metal Const Co v 
Knight, supra 
40 C J p 889 note 63. 


Contract for work and labor 

Fact that materialman performs 
labor on materials furnished does 
not make “contract for work and la¬ 
bor” within provision as to time to 
sue to enforce lien in case of such 
contracts —Cook, Borden & Co v R 
Z L Realty Corporation. 147 A 891, 
50 RI 375 
No written contract 

Mechanic’s lien claim for materials 
furnished otherwise than under writ¬ 
ten contTELct IS governed by section 
of mechanics' lien law requirmg le¬ 
gal process to enforce lien to be 
commenced within six months from 
time of commencement of delivery of 
materials—Art Metal Const Co. v 
Kmght, 183 A 136. 56 RI 228 

41. Cal—Union Tank & Pipe Co v 
Mammoth Oil Co. 25 P 2d 262, 134 
Cal App 229 

Fla—Roughan v Rogeis, 199 So 
572, 143 Fla 421—Drake Lumber 
Co y. Semple. 130 So 377, 100 Fla 
1737, 1771, 75 ALR 687—Paxton- 
Pavey Lumber Co of Florida v 
Rehbaum, 129 So 7'66. 100 Fla 88 
Kan—Bell v Hernandez, 30 P 2d 
1101, 139 Kan 216 

Mo—Reis V Taylor, Aj)p, 103 SW 
2d 892 

N Y —^Application of Standard Tile 
Co, 11 NYS2d 603, 256 App Div 
1096, reargument denied 12 NY.S 
2d 18'8, 257 App Div 834 
Okl—Claude Ricker Lumber & Paint 
Co v Barger. 158 P 2d 1021, 195 
OkL 604 

Pa —Leiby v Brdman. Com PI, 20 
Lehigh CoLJ 153, 57 York Leg 
Rec 51—Chapin Lumber Co v 
Zagorski, Com PI, 38 Luz Leg Reg 
16—Cassel v Stump, Com PI, 62 
MontgCo. 12, 40 York Leg Rec 12 
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Wyo —^Peters v Dona, 64 P 2d 817, 
49 Wyo 306 
40 C J p 389 note 64 
Filing lien extends time to sna 
owner, as well as persons as to whom 
const! uctive notice is necessary — 
Alsheimer v Palmer, 141 So 121, 
105 Fla 224 

kCarrled womans sepozats property 
Suit to enforce mechanic’s lien 
claim against married woman’s sep¬ 
arate statutory property must be 
brought within twelve months from 
filing of notice of lien—Pierson v 
Reinhardt, 13'3 So 553. 101 Fla 1392, 
rehearing denied 136 So 250, 101 Fla 
1392 

Mortgagee nonresident 

Time for bringing action to fore¬ 
close mechanic’s lien is not tolled by 
fact that moxtgage holder, whose 
rights would be affected by foreclo¬ 
sure of lien, is nonresident of state 
—Bell V Hernandez. 30 P 2d 1101, 
139 Kan 216 

Judgment not propeily recorded 
Materialman’s lien, recozded more 
than two years prior to suit to can¬ 
cel It as cloud, was not kept ali've 
by judgment theieon not propeily re¬ 
corded and canceled over year before 
such suit—Moseley v Levy. 157 So 
559. IS LaApp 70 
Personal action 

La —Hicks V Tate, App, 7 So 2d 
737, followed in N O Nelson Co. v. 
Tate, 7 So 3d 740 

42. Colo —^Hart & Schlessenger 

Corp V. Mullen. 4 Colo 512 

Time to file see supra i 139 et seq 

43. Iowa.—Squier v Parks. 9 NW 
324, 66 Iowa 407—Qilcrest v. Gott- 
Bcnalk, 39 Iowa 311. 
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file a new or amended claim of lien exists, the time 
of beginning the action runs from the filing of an 
amended claim It has been held that, where re¬ 
ceivership proceedings have been begun, an inter¬ 
vening petition within the time fixed by the court 
for proof of claims may entitle the lienor to en¬ 
forcement of his claim, although the intervening pe¬ 
tition IS not filed until more than the statutory pe¬ 
riod has elapsed after the filing of the lien claim ^6 

Maturity of clmm or accrual of indebtedness 
Under some statutes, the lien proceeding must be 
commenced within the period, prescribed after the 
accrual of the indebtedness or the arrival of the 
time of payment,^® or the expiration of the term of 
credit where credit is given and a statute which 
prescribes a limitation of a number of days within 
■which to enforce the hen by proper proceedings aft¬ 
er the expiration of a credit given does not, without 
more, refer only to liens based on direct contract 
with the owner.^® If no credit is given by the con¬ 
tractor the debt becomes due when the material is 
furnished,49 or when the contract has been per¬ 
formed 


The last item on an account filed, in the absence 
of anything else showing that it matured by agree¬ 
ment at a different date, may be treated as the date 
of the indebtedness sought to be secured by hen.®^ 

Under some of the statutes, where the payments 
become due in installments, the proceedings may be 
brought within the time prescribed after the pay¬ 
ment of the last installment is due,®2 i>ut, under 
other statutes, the period of limitations commences 
on default in any payment It has been held that 
the time within which a subcontractor must institute 
action IS determined, not by the time when the con¬ 
tractor IS to be paid, but by the date of payment as 
fixed in the contract between the contractor and 
subcontractor 

Completion of work or fumishmg of materiaL 
Under some statutes a proceeding to enforce a me¬ 
chanic’s lien must be brought within the specified 
time after the performance of the work or the fur¬ 
nishing of materials Under such statutes, the 
period will run from the time the last material was 


4<L Wash —Lindley v McGlauflin, 
109 P 118. 58 Wash 636 

45. Ind—Randall ▼ Wagner Glass 
Co. 94 NE 739. 47 Ind App 439 

40. Ala.—Sherrod y Crane Co, 182 
So 48. 236 Ala <344—^Estes iLumher 
■Co V Investors’ Syndicate, 137 So 
31. 223 Ala 408 

Ga—Ewelecki v Toung. 180 SE 
137. 180 Ga 602—Carter-Moss 

Lumber Co v Short. 18 S E 2d 61. 
66 GaApp 830 

Miss—^Eagle Lumber & Supply Co 
V Peyton. Ill So 141. 143 Miss 
482 

RI—^Aneistos v Brown. 161 A 21'8. 
62 HI 462—^Placella v Pineli. r38 
A 372. 52 R I 121 
40 C J p 390 note 69 
BxtensioiL of tlms to pay, or for¬ 
bearance by creditor, does not extend 
the time within which suit must be 
brought—Inerarity v A S Wade & 
Co. 106 So 828. 141 Miss 552. 

47. Or—Fleshman v Whiteside, 84 
P2d 648. 148 Or 73. 98 ALR 1456 
40 C J p 890 note 70 
Partial payxnaiLt on claim of holder 
of materialman’s lien is not a “cred¬ 
it” within the statute providing that 
a lien shall bind an improvement 
only SIX months after filing unless 
action be brought within that time, 
or. if a “credit” is given, then six 
months after expiration of such 
credit 

Alaska—Rutherford v Maki, 9 Alas¬ 
ka 350 

Or—Fleshman v Whiteside, 34 P 2d 
648, 1*B Or 73, 93 ALR 1456 


48. Cal—^Hughes v Hoover. 84 P 
681, 3 Cal App 145 

40 C J p 390 note 71 

49. Miss—^Inerarity v A S Wade 
& Co , 106 So 828. 141 Miss 552 

40 CJ p 390 note 72 

60. Ill —Sedgwick V Concord Apart¬ 
ment House Co, 104 Ill App 5 
40 C J p 390 note 73 

31. Ga—Stewart v Randall, 76 SE 
352, 138 Ga 796 
40 C J p 390 note 74 

68 . Cal—Hughes v Hoover, 54 P 
681, 8 Cal App 145 
40 C J p 390 note 75 

63. RI—Art Metal Const Co v 
Knight. 185 A 136, 56 RI 228 
Default may not be waived and 
time to sue thereby extended—In¬ 
erarity V A S Wade & Co, 106 So 
828, 141 Miss 552 
Default not motuxlngr entire debt 
Where note, secured by mechanic’s 
lien, provided for acceleration of 
payment only if default should be 
made un payment of any six principal 
installments together with mterest 
thereon, default in payment of prin¬ 
cipal only was held not to have ma¬ 
tured entire indebtedness, and hence 
period of limitations for foreclosing 
lien ran from date when last install¬ 
ment matured in ordinary course, 
and not from any accelerated date — 
Crumley v Ramsey. Tex Civ App, 93 
SW3d 191, error refused 

54. Ill —Material Service Corpora¬ 

894 


tion v Ford, 173 NB 179, 341 Ill 
80 

Contra.—George Green Lumber Co 
V Fendl. 216 Ill App 132 

65. Fla—Booker & Co v Leon H 
Watson. Inc. 123 So 857. 95 Fla 
671—Carter v Georty, 105 So 329. 
90 Fla 170 

Ill—^Builders Supply & Lumber Co 
v Calto, 49 NE2d 876. 320 Ill 
App 1 

RI —Albert iS Eastwood Lumber 
Co V Britto, 165 A 354, 51 RI 
406 

40 C J p 390 note 76 
Architeot's lien 

Suit for enforcement of architect’s 
lien must be instituted within stat¬ 
utory time after building is complet¬ 
ed. not after services are rendered — 
Park Lane Properties v. Fisher. 6 
P 2d 577, 89 Colo 591 

Without record of notice of me¬ 
chanic’s lien* lien exists only fox 
twelve-month-penod from date on 
which last labor or material was 
furnished—^Alsheimer v Palmer, 141 
So 121, 105 Fla 224—Nobles v 
Hobbs, 138 So 553, 101 Fla 1383. 
amended on other grounds 135 So 
536—^Paxton-Pavey Lumber Co of 
Florida v Rehbaum. 129 So 765, 100 
Fla 58 

Contract provunon os *to of 

furnishing materials is not control¬ 
ling as to limitations. It is the date 
of actual performance that governs 
—Consumers’ Independent (Lumber 
Co V Rozema, 237 N W. 433, 212 
Iowa 696 
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furnished,®® or last work done,®^ or from the com¬ 
pletion of the work where continuous labor is per¬ 
formed under the entire contract®® 

Where the work is done or materials furnished 
at different times under one contract, the time will 
begin to run from the date of the last work, or at 
the time the last item of material was furnished,®® 
but a single hen cannot cover several distinct im¬ 
provements made at different times and independent 
of each other, in such a case the suit must be 
brought within the statutory period after the labor 
on the particular improvement is finished in order 
to enforce a lien for that improvement®® Where 
the statute requires suit to be brought within a 
prescribed period after the work is completed, it re¬ 
fers to the particular work undertaken either by 
the original contractor or by a subcontractor ®i 
Where the contract is entire and the building is sub¬ 
stantially completed and is treated by all parties as 
completed, the limitation will run, although there 
may be minor and unimportant details of the work 
left undone, especially if intervening rights have 
attached in favor of third persons,®2 but substantial 
performance will not start the running of the stat¬ 
ute where work is thereafter done m good faith 
within a reasonable time and in accord with the 
terms of the contract and such work is necessary to 
a finished performance®® Under a statute fixing 
the completion of the building as the pomt from 
which the period of limitations is computed, the 
owner’s acceptance of a building from the contrac¬ 
tor will not start limitations running as against a 
materialman where substantial materials or labor 
are placed in the building by others after such ac¬ 
ceptance.®* 

Where a subcontractor is discharged before he 


has completed his work, the time for filing a hen 
runs from the time of his discharge ®® So, where 
the lienee induces a termination of the contract be¬ 
fore it has been completed by the lienor, the limi¬ 
tation runs from that time, nothing further having 
been done under the contract,®® and, where the 
lienor stops work because of the default of the 
lienee, the statutory penod has been held to run 
from that time ®'^ Where the owner completes the 
building under terms of the contract authorizing 
him to do so on default of the principal contractor, 
the rights of the materialmen are determined as if 
completion had been by the contractor ®® 

e Nature of Proceeding Required in General 

In order to toll the running of limitations, the pro¬ 
ceeding which IS instituted to enforce the lien must be 
such as IS contemplated by statute. 

In order to toll the running of limitations, the 
proceeding which is instituted to enforce the hen 
must be such as is contemplated by statute ®® 
"Where a court of law has no jurisdiction to render 
a decree, its judgment does not prevent the run¬ 
ning of limitations as against the appropriate pro¬ 
ceeding in equity An application for permission 
to sue to enforce the hen or the grant of such per¬ 
mission has been held not to be a commencement 
of the action required by the statute.'^i 

f. Assertion of Lien m Other Proceedings 

The requirement that the lienor institute proceed¬ 
ings to enforce the lien within the statutory period is 
met whe^-e the lienor properly asserts his lien within the 
statutory time in a proceeding instituted by others. 

A Statutory limitation of the time for asserting 
a hen claim has been held to apply to a claimant 
made a party defendant to the suit of another hen 
claimant,*^® or to a claimant who intervenes in such 


66 . Pla —DraJee Lumber Co v Sem¬ 
ple, 130 So 577, 100 Fla 1757, 1771, 
75 ALR 687 

Ill—^Builders Supply & Lumber Co 
V Calto, 49 NE2d 876, 820 Ill 
App 1 

Iowa —Consumers’ Independent 

Lumber Co v Rozema, a37 NW 
433, 212 Iowa 696—Fryman v Mc¬ 
Caffrey, 222 N W 19, 208 Iowa 531, 
reheariner denied 224 NW. 95, 208 
Iowa 531 

Minn—Botsford Lumber Co v Ful¬ 
ler, 212 NW 22, 170 Minn 130 

40 C J p 391 notes 78, 89 

liVkmt lienable item 

Iowa —Consumers’ Independent 

Lumber Co v Rozema, 237 NW 
433, 212 Iowa 696 

67. Ill —^Hoffman v Lake View 
Avenue Building Corporation, 12 
NE2d 340, 293 Ill App 627 

40 C J p 391 notes 79, 90 


5& NH—Hill V Callahan. 58 NH 
497 

69. Minn—^Doyle v Wagner, 111 N 
W 275, 100 Minn 380 

40 C J p 391 note 87 

60. Me—Baker y Fessenden, 71 Me 
292 

40 C J p 391 note 88 

61. Hy.—^Longest v Breden. 9 Dana 
141 

10 C J p 391 note 77. 

62. Tenn—^Luter v Cobb, 1 Coldw 
525 

40 C J p 391 note 61 

63. Fla—Century Trust Co of Bal¬ 
timore V Allison Realty Co, 141 
So 612, 105 Fla 456 

64. Colo—Curtis v Nunns, 131 P 
403, 64 Colo 554—^Lichty v Hous¬ 
ton Lumber Co, 68 P 846, 89 Colo 

I 53 


65. Ill —^Huntington v Barton, 64 
Ill 502 

66 . NH—Freeto v Houghton, 58 
NH 100 

67. US —South Fork Canal Co v 
Gordon, Cal, 6 Wall 561, IS L Ed 
894 

40 C J p 391 note 8 d 

68 . Cal—^Hughes v Hoover. 84 P 
681, 8 Cal App 145 

69. Or —Coggan v Reeves, 8 Or 
275 

40 C J p 391 note 92 

70b Ala—Jefferson County Sav 

Bank v Ben F Barbour Plumbing 
& Electric Co. 68 So 43, 191 Ala 
238 

71. Cal—Wells v California Toma¬ 
to Juice, ll'S P2d 91'6, 47 Cal App 
2d 634 

78. WVa—CQxpiui Jiulfl cited In 
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a suit, 7* or who asserts his lien by cross bill in a 
proceeding not to enforce a mechanic’s lien,^^ al¬ 
though there is authority to the contrary where the 
statute allows one or more lien claimants to bring 
an action to which all others are to be parties for 
the purpose! among other things, of ascertaining 
the amount of all other liens with which plaintiff 
must share the proceedsIt has been held that 
the lienor’s rights are preserved where he is made 
party defendant to a suit instituted within the stat¬ 
utory period by another lienor,*^® or a suit whose 
purpose is to effect a proper distribution of the pro¬ 
ceeds of the sale of the property against which the 
lien IS claimed.'^'^ Proceedings to enforce the hen 
of a defendant or intervener have been regarded as 
not commenced as of the date on which the origi¬ 
nal action was instituted,^® but as of the time a 
pleading setting forth the claim to a hen is hied 
A mere appearance in the action, it has been held, 
is not enough,®® but the filing of an answer®^ or 
cross bill,®® or a petition in intervention®® setting 
forth the claim within the time prescribed, is as 
effectual as the bringing of an independent proceed¬ 
ing Unless the statute requires the service of a 
cross complaint, it is sufficient that it be filed with¬ 
in the statutory time ®^ One who timely instituted 
a suit to enforce his mechanic’s hen has been held 
to be entitled to pursue his remedy in a pending 
equity suit, although made party to such suit after 


the statutory period expired ®® 

Statutory provision for continuing. Under a 
statute providing that the hen shall be continued if 
the lienor is made a party defendant in an action to 
enforce another hen, the action which will keep the 
hen ahve must be an action to foreclose the hen 
created by the lienor ®® An action to foreclose a 
mortgage is not within such a provision ®7 How¬ 
ever, such a provision does not limit the effect of an 
answer in the nature of a cross bill by a lienor ®® 
Such a statute applies as to a lienor who is served 
with summons within the time within which an ac¬ 
tion to enforce a mechanic’s hen must be brought, 
although other defendants are not served within 
such time ®® 

Where a suit is brought by the owner to deter¬ 
mine the validity of the hens of respective claim¬ 
ants, the hen of a claimant who was not a party to 
prior suits by other claimants and who has not pro¬ 
ceeded to enforce his hen within the time prescribed 
by statute cannot be allowed®® 

g. When Proceedings Deemed Instituted 

Under the vanoue statutes, proceedings to enforce 
a mechanic’s lien have been regarded as instituted when 
process is served, when the summons is issued, when the 
summons is delivered to the officer with the intent that it 
be served immediately, or on the filing of a complaint, 
bill, or petition. 


Amato V Hall, 174 SH 686, 687, 

115 WVa 79 

40 C J p 388 note 47 
73. Mo—Woodlmar v Westport Ho¬ 
tel Operatingr Co, <63 W 2 d 207, 
227 MoApp 1231, transferred, see, 
55 SW2d 477. 331 Mo 812 
Va—Richmond Hnerineering- & Mfff 
Corp Y Loth. 115 S E 774, 135 Va 
110 

40 C J p 889 note 48 
74k Conn—Persky v. Pui^lisi, 127 A 
851, 101 Conn 658 

75. Wis—Rohn v. Cook, 162 HW 
183. 166 Wis 299 
40 C J p 389 note 50 
76k NY —^Malafsky v Becker, 7 N 
Y S 2d 825, 255 App Div 444, mo¬ 
tion ffranted 21 N S 2d 195, 280 
NY 685 

WVa—Amato v Hall. 174 SE 686, 

116 WVa 79 

Wis—Ezickson v Patterson, 211 N 
W 775, 191 Wis 628 
Effect of dismissal of plaintiff’s lien 
clajm see infra S 393 

77. WVa.—Amato v Hall, 174 SE 
686, 115 WVa 79 

78. Cal —Graham v California 

Drilling Exploration Co, 122 F 2d 
88, 49 Cal App 2d 522 

79. Cal —Graham v California 

Dnllinff Exploration Co, supra 


Mo —Richards Brick Co v Wright, 
82 SW3d 274, 231 Mo App 946 
Ameadmaiit 

(1) Where answer seeking enforce¬ 
ment of mechanic's lien was defec¬ 
tive, amendment not filed within four 
months after final payment became 
due was ineffectual—In re Dajiville 
Hotel Co. DC Ill. 33 F2d 162. af¬ 
firmed in part and reversed in part 
on other grounds, CCA., 88 F2d 10 

(2) Amendment after expiration of 
statutory period generally see sub¬ 
division h of this section 

Essnaaoe of smninoiLs 

Under mechanics* lien statute, 
even if eauitahle suit Is pending in 
which hen of claimant may be ad¬ 
judicated, if summons is not issued 
for claimant within period in which 
he must commence his action, his 
lemedy is to enter his appearance 
and plead in the equitable suit before 
expiration of such period, in which 
event his action is commenced in 
time —Imse-Schilling Sash & Door 
Co V Kellems, 179 SW2d 910, 237 
Mo App 960—^Richards Brick Co v 
Wnght, 83 SW2d 274, 231 Mo App 
945. 

80. Fla —^Dralie Lumber Co v Sem¬ 
ple, 130 So 577, 100 Fla 1757, 1771, 
75 A L R 687 


81. Anz—iLilley v J D Halstead 
Lumber Co. 28 P 2d 616, 42 Anz 
546 

40 C J p 889 note 51 

82. U S—Continental & Commercial 
Trust & Savings Bank v. North 
Platte Valley Irr Co, Wyo. 219 
F 438, 135 CCA 160 

83. Cal—Mars v McKay, 14 Cal 
127 

40 C J p 389 note Cd 

84. Utah—Culmer v Caine, 61 P 
1008, 22 Utah 216 

86 l Mo—^Manchester Iron Works v 
E L Wagner Const. Co. 107 SW 
2 d 89, 841 Mo 389 

86 . NY.—Fhilbrick v Igrnatz Florio 
Co-op As8*n, 122 NYS 341, 137 
AppDiv 613, affirmed 93 NE 1128, 
200 N Y 526 

87. NY—^Philbnck v Ignatz Flono 
Co-op Ass'n, supra. 

88 i NY —^Lincoln Nat Bank v John 
Peirce Co. 127 NE. 253. 228 NY 
869 

89. NT—^Martm v De Coppet, 118 
NYS 528, 64 Misc 385 

90. Va —H N Francis & Co , Inc, 
V Hotel Rueger, Inc., 99 8 E. 690, 
125 Va. 106. 
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Under some statutes, a proceeding to enforce a 
mechanic’s hen is not regarded as begun until 
process has been served, which must be on the nec¬ 
essary parties and within the period prescribed for 
the life of the lien,®i or the necessary parties must 
have appeared,9 2 and it is not sufficient that the 
complaint be filed^- or that process issues'^ within 
such period, and that service be had thereafter 
Under other statutes, the suit is commenced within 
the limitation period when the summons is issued 
within it,95 although served afterward The pro¬ 
ceedings are deemed commenced under other stat¬ 
utes when the summons is delivered to the officer 
with the intent that it be served immediately®^ 


Under still other provisions, the proceeding is re¬ 
garded as begun on the filing of a complaint, bill, 
or petition,®® the filing of which within the statu¬ 
tory period IS sufficient without regard to the time 
of serv'ice of process or other steps necessary to be 
taken in the progress of the cause,®® provided the 
issuance of summons is not delayed or obstructed 
by the lienor ^ It has also been held under some 
statutes that the proceeding is not regarded as be¬ 
gun until process has been served® and a petition 
has been filed,® and it is not sufficient that a com¬ 
plaint has been filed where process has not been 
served,4 or that process has been ser\’ed where no 
complaint has been filed ® 


81. Minn —Thompson Yards v 

Standard Home Bldff Co. 201 N W 
300, 161 Minn 143 
40 CJ p 391 note 95 
Process to institute proceeding- see 
infra S 28® 

XAs penC^s 

(1) Filiixt! of notice of pendency 
to foreclose mechanic’s lien within 
three months after filing of lien is 
sufficient to continue validity of lien 
and It IS unnecessaiy in addition to 
filing of notice of pendency that all 
defendants be served with process 
within same period—O'Neill v Seg- 
Un Const Co. 286 NYS 849. 168 
Misc 742. affirmed 288 N Y S 798. 248 
App Div 6'84, affirmed 7 N E 2d 686 
273 NY 549 

C2) Necessity of notice of penden¬ 
cy of proceeding to enforce mechan¬ 
ic’s lien generally see infra § 289 
Servioe by publication 
Where beginning of publication of 
service on nonresident owners was 
within the period, but it was not 
completed until after the period had 
expired, action was commenced in 
due time, since it was not necessary 
that service be completed within 
that time—Neukirch v Wong, <81 P 
2d 499, 196 Wash 4'3I. 

Estoppel 

An agreement, entered into by 
owner with attorney for coiporation 
furnishing materials to contractors 
to waive service of summons and 
enter appearance in corporation’s ac¬ 
tion to recover balance due for such 
materials and enforce lien on build¬ 
ing therefor, rendered further serv¬ 
ice unnecessary and estopped owner 
to plead that suit was not brought 
within such time —Robins v East 
Arkansas Builders Supply Co, 137 
SW2d 924, 199 Ark 1174. 

92. Minn—Smith v Hurd, 62 NW 
922. 50 Minn 503. ;>6 Am SR 661 

93. Okl—Archer v Holmes. 271 P 
1035, 133 Okl 267 

9^ Minn—Botsford Lumber Co v 
Fuller. 212 NW 22. 170 Minn 180 
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Okl—Archer v Holmes, 271 P 1035 
133 Okl 267 
40 C J p 392 note 98 

95. N J —^Paterson Glass Co v 
Goldstein, CirCt, 129 A 422 

40 C J p 392 note 99 

96. Mass—SpolTord v Huse, 9 Al¬ 
len 575 

Neb—Burlingim v Cooper, 53 NW 
1025, 36 Neb 73 

97. Iowa.—Consumers’ Independent 
Lumber Co v Rozema, 237 NW 
433. 212 Iowa 696 

40 OJ p 392 note 2 

98. Fla—Drake Lumber Co v Sem¬ 
ple, 1<30 So 577, 100 Fla 1757. 
1771, 76 ALR 687—Baugher v 
Cohen. 124 So 813, 98 Fla 1081 

Ill—^Alexander Lumber Co v Kel- 
lerman, 192 N E 913, 358 HI 207 
Mich—^Home Sav Bank v Young, 
295 NW 474, 295 Mich 725 
Mo—Hill-Behan Lumber Co v. Sel¬ 
lers, App, 149 SW2d 465—Rich¬ 
ards Brick Co V Wright, 82 S W. 
2d 274, 231 Mo App 946—Henry 
Evers Mfg Co v Grant. App. 284 
SW 625 

Or—Corpus Juris cited lu Shea v 
Graves. 19 P 2d 406, 409, 142 Or 
503 

40 C J p 392 notes 3, 4 
‘ming of suit** on lien claims 
within one year from date of record¬ 
ing was “judicial proceedings’’ which 
interrupted running of prescription 
against liens, although service of ci¬ 
tation was not made within a year — 
National Homestead Ass'n v Gra¬ 
ham, 147 So 348, 176 La 1062 
Piling of ooxnplaint prevented by de¬ 
fendant 

Lien for architectural services 
ceased to exist where no complaint 
to enforce lien was served oi filed 
within year of last charge for serv¬ 
ices, and no affidavit to enlarge time 
for filing of lien was filed, notwith- 
stsjiding filing of complaint was pre¬ 
vented by defendant’s willful failure 
to fuiniah data—^Augustine v Con¬ 
gregation of Holy Rosary of Pom- 
pen. 262 N W. 271, 213 Wis 617. 
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Enlarging iime for filing 
Court was without discretion to 
avoid statutory bar to lien for archi¬ 
tectural services by enlarging period 
for filing complaint on plaintiff’s mo¬ 
tion, where no affidavit for enlarge¬ 
ment of time was filed—Augustine 
V Congregation of Holy Rosary of 
Pompeii, supra 

99. Ill —^Alexander Lumber Co v 
Kellerman, 192 NE 913, 358 Ill 
207 

Mo —Richards Brick Co v Wright, 
82 SW2d 274, 231 Mo App 946 
Or—Shea v Giaves, 19 P 2d 406, 142 
Or 503 

40 C J p 392 note 5 
Affidavit 

Where unknown owners and hold¬ 
ers of note were made defendants in 
bill to foreclose materialman’s lien 
commenced within limitation period, 
filing of affidavit to obtain jurisdic¬ 
tion of persons of unknown owners 
within that period was unnecessary 
—^Alexander Lumber Co v Keller¬ 
man, 192 NB 913, 358 Ill 207 

1. Mo —Hlll-Behan Lumber Co v 
Sellers, App, 119 SW2d 465— 
Richaids Brick Co v Wright, 82 
SW2d 274, 231 Mo App 946 

Shexiff’s retuzB. 

The return of issuance of sum¬ 
mons in mechanic’s lien suit signed 
by sheriff, which stated that sum¬ 
mons was returned unexecuted by 
order of plaintiff’s attorney, was pn- 
ma facie evidence that writ was un¬ 
executed by order of plaintiff’s at¬ 
torney—Hlll-Behan Lumber Co v 
Sellers, Mo App, 149 SW2d 465 

2 . Wash—City Sash & Door Co v 
Bunn. 156 P S54. 90 Wash 669. 
AnnCas 1918B dl 

3. Wash—Davis v Williams, 30 P. 
2d 6>68. 176 Wash 604 

A Wash—City Sash & Door Co v 
Bunn, 156 P 854, 90 Wash 669, 
Ann Cas 1918B 31 

5 . Wash—^Davis v. Williams, 30 P. 

2 d 668, 176 Wash. 604 
40 G J p 392 note 8 [a] (1). 
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Under the provisions of some statutes the hen 
may be preserved by an unsuccessful attempt to 
commence the action within the prescribed period,® 
provided service is thereafter made within a stipu¬ 
lated time 7 

h. Amendment after Expiration of Period 

A defect which does not go to the validity of the 
lien may be cured by amendment after the time limited 
for commencing the proceeding, but necessary parties 
may not be joined after such time 

A defect which does not go to the validity of 
the lien may be cured by amendment after the time 
limited for commencing the proceeding,8 as where 
the cause of action is not changed,® but an amend¬ 
ment after the time limited to supply a step which 
IS prerequisite to the validity of the lien itself can¬ 
not be allowed, since the hen has been discharged 
by the omission,^® nor can additional property be 
included by amendment after the hen is barred,^^ 
or an entirely new cause of action set up 

Persons who are necessary parties to the action 


may not be joined after the statutory period has 
expired,13 and it has been held that a substitution 
as to party plaintiff may not be made after the stat¬ 
utory time has expired Where the owner or an 
encumbrancer or other person acquiring an interest 
in the property which cannot be affected by the 
foreclosure proceeding in his absence from the rec¬ 
ord is originally omitted and thereafter brought in 
by amendment, the statutory bar will operate in his 
fa\’or if the period expired before the date of the 
amendment because as to him the suit is commenced 
at the date of the amendment making him a party,i5 
but It has also been held that the statutory provi¬ 
sion as to time is limited to the owner and that oth¬ 
er persons may be made parties after the statutory 
time has expired Where the principal contrac¬ 
tor IS a necessary party to an action by a subcon¬ 
tractor to enforce his hen, it has been held that the 
general contractor may not be made party after the 
statutory time has expired,!^ but there is also con¬ 
trary authority ,18 and, where the contractor is not 
a necessary party, the bringing in of the general 


6. NT—G^ee v Torrey, 28 NTS 
239, 77 Hun 23 

40 C J p 392 note 7 

7. Ohio—Crandall v Irwin, 40 NE 
2d 933. 139 Ohio St 463, 139 ALR 
900 

Servloe after period held voUd if 
within life of lien—^Archer v 
Holmes. 271 P 103S. 133 Okl 267 

8 . Ill—Charles A Hohmeier Lum¬ 
ber Co V li^nifirht, 1S2 NE 715, 050 
Ill 248 

Or—Andersen v Turpin, 142 P 2d 
999, 172 Or 420 

S G —^National Loan & Exchange 
Bank of Columbia v Argro Devel¬ 
opment Co, 139 S E 1^3, 141 S C 
72 

40 C J p 394 note 14 
Deecnptioii of property 
Amendment to complaint to en¬ 
force mechame'B lien, which de¬ 
scribed one improved acre of land by 
metes and bounds, was not com¬ 
mencement of new action, but only 
more particular description of land 
on which lien was sought—^Arkan¬ 
sas Foundry Co v American Port¬ 
land Cement Co, 75 SW 2 d 387, 189 
Ark 779 

9. Ill—Charles A Hohmeier Lum¬ 
ber Co V Knight, 1'82 N E 715, 850 
Ill 24S 

40 C J p 394 note 15 

10. Ill —Lord Lumber & Fuel Co. v 
Hancock. J78 Ill App 497 

40 C J p 394 note 16 

11. Miss—^Dodds V Cavett, 97 So 
813, 1J3 Miss 170 

12. Man —Davidson v Campbell, 5 
Man 250 


Contract instead of suboontraet 
Amendment of pleading to assert 
mechanic’s lien claim as contractor 
instead of as subcontractor made 
over SIX months after flhng lien 
statement was barred —McDonald 
Amusement Co v Fleming Bros 
Lumber Co, CCATVyo. 35 F2d 638 

13, Fla—^Anderson v Dade Lumber 
Co. 183 So 331, 101 Fla 38 

Mo—Reis V Taylor, App. 103 SW. 
2d 892 

Wyo —^Peters v I>>na, i54 P 2d 817, 49 
Wyo 306 

14. Okl—Garrett v Downing, 90 P 
2d >636, 183 Okl 77 

Action brought by individual instead 
of corporation 

The commencement of suit to fore¬ 
close the lien by stockholder in cor¬ 
poration as an individual within the 
time required by statute did not in¬ 
ure to the benefit of the corporation 
which had performed the work and 
furnished the material, notwith¬ 
standing the corporation was a fami¬ 
ly corporation, and notwithstanding 
the stockholder who had filed the ac¬ 
tion owned a majority of the stock — 
Garrett v Downing 90 P 2d 636, 185 
Okl 77 

16. Cal—Union Tank & Pipe Co v 
Mammoth Oil Co. 25 P 2d 262, 134 
Cal App 329 

Wyo —Corpus Jruns quoted in Peters 
v Dona, 64 P 2d '817, >823, 49 Wyo 
306 

40 C J p 394 note 19. 

Owner 

Defect 18 not cured by making 
owner a paity after the statutory 
period has expired—^Weaver-Lough- 
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ridge Lumber Co v Hobson, 128 So 
642. 99 Fla 1183 

16. Okl—Ketcham v Cunhff, 187 P 
1095, 77 Okl 287 

Subsequent mortgagee or grantee 
18 joined only for purpose of estab- 
lishmg priority and not for purpose 
of establishing hen, and amendment 
joining such parties after expiration 
of statutory period for enforcing hen 
is proper 

Ala—Sturdavant v First Ave Coal 
& Lumber Co, 122 So 178, 219 Ala 
303 

Fla—Booker & Co v Leon H Wat¬ 
son, Inc, 123 So 837, 96 Fla 671 
Subsequent purchaser with notice 
Mechanic’s lien suit commenced 
within statutory peziod against one 
owning premises at time lien at¬ 
tached was not barred as to subse¬ 
quent owner taking with notice, who 
was later joined for purpose of fore¬ 
closing right of redemption—^Brace 
V Gauger-Korsmo Const Co, CCA 
Ark, 36 P2d 661, certioran denied 
50 set .333. 281 US 738. 74 LEd 
116.3 

17. Mo —Quigley v William M 
Rideout & Co, 127 SW2d 37 

40 C J p 395 note 20 

18. Del —Ooxpns Juris cited in 
Westinghouse Electric Supply Co 
V Franklin Institute of State of 
Pennsylvania for Promotion of 
Mechanic Arts, 21 A 2d 304, 207, 9 
Terry 319 

40 C J p 395 note 2L 
Procedure 

In order to make general contrac¬ 
tor a party defendant after the re-, 
turn date of the writ of scire facias, 
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contractor as defendant after the expiration of the 
statutory period m an action by a materialman or 
subcontractor will not aflFect the original action 
which was brought in time,^® at least where the 
owner is not prejudiced 20 it has been held that, 
where in proceedings to foreclose a mortgage a re¬ 
ceiver of the property involved has been appointed, 
the receiver may be brought in by amendment aft¬ 
er the period for limitations for foreclosing the me¬ 
chanic’s lien has expired.2l The fact that trustees 
of a prior mortgage against whom no relief was 
sought were not brought in until after the period 
of limitations had expired is no ground for defeat¬ 
ing the mechanic’s hen as against the mortgagor 22 

L Prosecution of Proceedings 

Dll.gent prosecution has been required of suits to 
enforce mechanic’s liens. 

The requirements of the statute in respect of the 
steps to be taken in the prosecution of the lien 
claim must be pursued, 23 and a diligent prosecution 
of a mechanic’s lien suit has been required in order 
to preserve the lien 24 Under some statutes, a fail¬ 
ure of diligence is presumed where judgment has 
not been rendered within a specified time 25 


§ 283. Parties Plaintiff 

A suit to enforce a mechanic’s lien should be brought 
by, and in the name of, the real party in interest 

The rule that an action should be brought by, 
and in the name of, the real party in interest is ap¬ 
plied to suit to enforce mechanics’ liens,26 but one 
has no such interest as will make him a proper par¬ 
ty to enforce such lien unless that interest is in the 
hen itself as distinguished from a mere interest in 
the result of the action 27 Where the lienor, before 
the commencement of an action to enforce the hen, 
assigns a part of his claim to another person, such 
assignee is not a necessary party to the action 28 
Under a statute which entitles a subcontractor or 
materialman to an accounting from an owner on 
whom he has served notice of his claim, a subcon¬ 
tractor may sue in his own name where he has 
given the requisite notice,2® and in such case tne 
general contractor may not sue for such claim, 
but suit may be brought in the general contractor’s 
name where the notice has not been given .21 Under 
the rule that, when a contract, not under seal, is 
made with an agent in his own name for an undis¬ 
closed principal, whether or not he describes him¬ 
self to be an agent, either the agent or principal 
may sue on the contract, an undisclosed principal 
may sue to enforce the lien under a contract made 


the proceeding may be stayed and a 
wnt of scire facias issued command¬ 
ing the appearance of general con¬ 
tractor at a date designated therein, 
or a rule may be granted, returnable 
within a reasonable time and before 
final adjournment of the term of 
court at which original scire facias 
was returnable, requiring general 
contractor to show cause why he 
should not be brought in and made a 
party defendant, the second method 
of procedure being preferred—West- 
Inghouse Electric Supply Co v 
Franklin Institute of State of Penn¬ 
sylvania for Promotion of Mechanic 
Arts, supra 

19. Or—^Andersen v Turpin, 142 P 
2d 999, 172 Or 420 

40 C J p 395 note 21 

20. WVa—^Huntington Plumbing & 
Supply Co V McGufiin, 83 S E 194, 
75 WVa. 78—^Augir v Warder, 81 
SE 708, 74 WVa 108 

21. Mich—^Prather Engineering Co 
V Detroit, F & S R Co, 116 N W 
876, 1>52 Mich 582 

22. Tenn —^Niehaus v C B Baker 
Constr Co, 186 S W 461, 185 Tenn 
882, AnnCasl918B 28 

23. NY—Mushlitt v Silverman, 50 
NY 860 

40 C J p 893 note 10 

24w N J —^Hendrickson v Fneland, 
150 A. 326, 106 NJiLaw 427— 


Standard Lumber Co v Modern 
Home Bldg Const Co, 142 A. €65, 
6 N J Misc 743 
40 C J p >393 note 11 
Dismissal for lack of diligence see 
infra S 290 

25. NJ—Standard Lumber Co v 
Modem Home Bldg Const. Co, su¬ 
pra 

Lienor lias burden, of overcoming 
presumption 

N J —Joseph Harris & Sons v Dela¬ 
ware, L & W R Co, 154 A 822, 
108 NJLaw 141—Standard Lum¬ 
ber Co V Modem Home Bldg 
Const Co, 142 A €65, 6 NJMisc 
743 

40 CJ p 898 note 12 [c]. 

26. Ala—^Pensacola R Co. v Schaf¬ 
fer, 76 Ala 233 

Neb—Hoagland v Van Etten, 85 N 
W 869, 22 Neb 681 

Action at law or In equity 
In an action at law to enforce a 
lien, the mechanic or materialman, 
as claimant, is plaintiff, and the 
building contractor and owner of the 
property are defendants, while in an 
equitable action one of many claim¬ 
ants may bring the action and make 
all other claimants, as well as con¬ 
tractor and owner of the property, 
defendants —^Wiles-Chipman Lumbei 
Co V. Pieper, Mo App, 176 S W 2d 60 
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Where the remedy Is a special pro¬ 
ceeding, the statutory provision that 
"every action must be prosecuted in 
the name of the real party in inter¬ 
est,” has no application —^Hallahan 
V Herbert, 67 NY 409 

27. N Y —^Moscowitz v Sassulsky, 
126 NTS 613, 141 App Div 768. 
affirmed 100 NE 1130, 206 NY 
720 

40 C J p 396 note 44 

28L N C —Boyle v Robbins, 71 N C 
130 

In whose name assigned lien en¬ 
forced see supra Sfi 218, 220 

29. N C —Grier-Lowrance Const Co 

V Winston-Salem Journal Co, 151 
SE 631, 198 NC 273 

40 C J p 396 note 43 [h] 

Detailed statement 

Notice giving subcontractor right 
to maintain suit against owner must 
be detailed statement, but, if con- 
tiact IS for gross sum, particularity 
IS not essential —Qrier-Lowrance 
Const Co y Winston-Salem Journal 
Co. 151 SE 631, 198 NO 273 

30. N C —Grier-Lowrance Const Co 

V Winston-Salem Journal Co, su¬ 
pra 

31. N C —Grier-Lowrance Const. 

Co V Winston-Salem Journal Co, 
supra. 
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with the agent,*2 and, if a party does "business in 
his own name as agent for an undisclosed principal 
and files the lien in the same name, the action to en¬ 
force the hen is properly brought in that name 

Joinder of plaintiffs. If the cause of action ac¬ 
crues jointly to more than one, all must join and 
the action cannot be maintained by one in his own 
name 34 Two or more persons may join if they 
together have furnished the work or materials and 
are jointly interested in the hen ,35 but one who 
has no interest in the hen itself, although he may 
have an interest in the subject matter of the recov¬ 
ery, cannot be joined with the party who is en¬ 
titled to the hen, and, if there is such an unauthor¬ 
ized joinder, a judgment cannot be rendered in fa¬ 
vor of the former,36 but, if there is no objection to 
the form of the petition, the judgment may be ren¬ 
dered for the party entitled to the hen under the 
contract 3*^ Where a contractor is a proper party 
in an equitable suit by a subcontractor, it has been 
held immaterial whether he is joined as plamciff or 
defendant, under the general equity rule 38 

PartnersJvp Where work is done or materials 
are furnished by copartners, the partners must join 
in an action to enforce the lien,39 and, where the 
contract is made m the name of one partner, but 
for the benefit of both, and they jointly perform the 
contract, it has been held that they may maintain 
a joint action to enforce the hen 40 The nonjoinder 
of a partner is not, however, available in a suit by 


the member in whose name the contract was made, 
the firm doing business in his name, where the an¬ 
swer admitted the making of the contract alleged 
and there was no amendment of the answer.^^ 

§ 284. Parties Defendant 
a In general 
b Owner generally 
c Husband and wife 
d Other lienors and encumbrancers in 
general 

e Mortgages; trust deeds 
f. Persons personally liable for debt se¬ 
cured in general 
g General contractor 
h Effect of failure to join parties 

a. In General 

All persons who have an interest in the properly on 
which the mechanic’s lien is claimed or in tne subiect 
matter of the controversy are proper, and, under some 
statutes, necessary parties to an action to enforce the 
lien. 

All persons who have an interest in the property 
on which the mechanic’s hen is claimed or in the 
subject matter of the controversy,43 ©r whose pres¬ 
ence may be necessary for a complete determination 
of the matters involved in the action or suit,48 may 
properly be made parties defendant in an action to 
enforce a mechanic’s lien, and are necessary parties 
under some statutes,44 as well as under the rules in 


sa. NT —Berry v Gavin. 34 N T S 
505, 88 Hun 1 

33. Conn—Hooker v McGlone, 42 
Conn 95 

34h Pa —^Howard v McKowen. 2 
Browne 150 

Tex—Ricker v Schadt, 23 SW 907, 
5 TexGivApp 460 

35. Ill—^Lombard v Johnson, 7*6 Ill 
699 

Mass—^Rockwood v Walcott, 3 Allen 
458 

36. Ill—^Roberts v Gates. 64 Ill 
374 

Pa—^Barker v Maxwell, >8 Watts 478. 

37. Mass—^Moore v Dugan, 60 NH 
483, 179 Mass 153 

3& NT —!Preese v Avery, 69 NT S 
160, 57 App Div 633 

39. Mo—^Hammersmith v Hilton, 8 
Mo App 564 

Pa—^Howard v McKowen, 2 Browne 
150 

Dissolution 

(1) Where partners, on a dissolu¬ 
tion and transfer of assets, retain as 
individuals a firm debt secured by 
mechanic's lien, such individuals 
may sue as such to enforce the lien 


—Soule V Borelli, 68 A 979, 80 Conn 
392 

(2) It has been held that, when the 
debt and the lien for its security s.c- 
crue to a copartnership, all proceed¬ 
ings for enforcement of the claim 
must be had in the name of the co¬ 
partnership, notwithstanding its dis¬ 
solution and the assignment of his 
interest by one copartner to the oth¬ 
er The remaining partner takes all 
the rights of the firm, and may ex¬ 
ercise them in the name of the film, 
for all purposes necessary for their 
enforcement and for closing up the 
30 int business—^Busfleld v Wheeler, 
14 Allen. Mass, 139—40 CJ p 396 
note 56 

(3) On the other hand, it has been 
held that on the death of one part¬ 
ner, the suit may and should be pros¬ 
ecuted by the survivor in his own 
name—^Davis v Church, 1 Watts & 
S, Pa.. 210 

40. Ill—(Lombard v Johnson, 76 Ill 
599 

40 CJ p 896 note 64 

41. Mass—Gilbert v. Fowler, 116 
Mass 375 

42. Wis —Milwaukee Structural 

9C0 


Steel Co V Borun, 159 NW 811, 
164 WiB 502, rehearing denied 162 
N W 424, 164 Wis 602 
40 CJ p 396 note 5S, p 397 note 
64 [a] 

43. Ala—^Richard<40ii Lumber Go v 
Howell. 122 So 343, 219 Ala 328 

40 C J p 397 note 59 

44, Ill —Letters v Hayes, 64 N E 2d 

768, 327 Ill App 440—Bingaman 

V Dahm, 30 NE2d 509, 307 111 
App 432 

40 C J p 397 note 60 
The statute ooutemplates but oue 
suit for enforcement of meclianic's 
lien and that all persons who are 
known to have any interest, either 
legal or equitable, in the land shall 
be joined as parties —^Leflers v 
Hayes, 61 NE2d ?68, *327 Ill App 
440—Bingaman v Dahm. 30 N E 2d 
509, 307 Ill App 432 
Xhterests disclosed by proper records 
Where there is no notice of other 
interests, only those wnose interests 
are disclosed by records are neces¬ 
sary parties to mechanic's lien fore¬ 
closure suit—^Evans y. Dockins, Mo 
App . 40 S W 2d 608. 
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equity governing the subject of parties, at least 
in so far as their joinder is necessary for the pur¬ 
pose of concluding them by the proceedings and 
judgment On the other hand, one who is not in¬ 
terested or who cannot be prejudicially affected by 
the proceedings and judgment is not a necessary 
party The lien statute sometimes designates the 
particular classes of persons who must be made par¬ 
ties to the proceeding ^8 

In suit by assignee Under the rule requiring all 
parties in interest to be before the court, the as¬ 
signor of the claim is a proper, if not a necessary, 
party to a proceeding by the assignee An as¬ 
signee who assigns all of his rights and interests is 
not, it has been held, a necessary paity in a suit by 
his assignee ,5® but. in an action by an assignee of 
the builder’s claim under an assignment made ex¬ 
pressly subject to a prior assignment, it seems that 
the omission of the prior assignee creates a defect 
of parties.®! 

b. Owner Generally 

The owner of the property or interest against which 
the lien is claimed is a necessary party to a suit to en¬ 
force a mechanic’s lien. 

The owner of the property or of the interest 


sought to be charged is a necessary party to a suit 
to enforce a mechanic’s lien,®2 and under statutory 
provisions requiring the owner to be made a party, 
the word ‘‘owner” has been held to mean the per¬ 
son for whom, as the owner of the land, the build¬ 
ing IS constructed, etc ,53 or the person on whose 
interest in the property the lien is claimed 5® 
Where a contract is made by trustees vested with 
the legal estate and full management of the proper¬ 
ty involved, the beneficiaries are not necessary par¬ 
ties to a proceeding to enforce the hen 5® The 
holders of the legal title and of an equitable rever¬ 
sionary title must be joined where the contract is 
made with holders of the equitable title and adopted 
as Its own by the holder of the legal title 56 

Joint oTvners A joint owner of the land is a 
necessary party under a statute requiring all par¬ 
ties in interest to be joined ,57 but, where a contract 
made with one of two joint ovmers creates a hen 
on the whole property and a personal liability only 
on the party to the contract, the lien may be en¬ 
forced in a suit against the latter alone ,5^ and it 
has also been held that, on the theory that the in¬ 
terest of an omitted owner cannot be bound by any 
judgment in the suit from which he was omitted, a 


45. Fla—Sandauist & Snow v Kel¬ 
logg:, 133 So 65, 101 Fla 568, af¬ 
firmed 136 So 235, 101 Fla 679 

Mont —OorpiiB Janv cited u Sun¬ 
burst Oil & Refining Co v Callen¬ 
der, 274 F 834, 837, 84 Mont 178 
40 C J p 397 note 61 
Agrent who procured loon. 

Lumber company’s manager, who 
obtained money on owner's notes and 
mortgage to pay mechanics' liens, 
and then applied it to other debts, 
was a necessary party in suit to en¬ 
force materialman’s lien —Builders’ 
Supply Co V Smith, 133 So 721, 223 
Ala 554, followed in Buildexs’ Sup¬ 
ply Co V Phillips, 133 So 723, 223 
Ala 656, and Smith v Chestnut, 133 
So 723, 222 Ala 566 

46. Fla—Sandauist & Snow v Kel¬ 
logg, 133 So 65, 101 Fla 668, af¬ 
firmed 136 So 235, 101 Fla 579 

40 C J p 307 note 62 
Persons concluded by judgment see 
infra § 334 

47. Cal—^Western Electric Co v 
Cooley, 251 P 331, 79 Cal App 770 

40 C J p 397 note 65 

48. NY—Gass v Souther, 61 NT 
S 305, 46 App Div 256, affirmed 
60 NE 1111, 167 NY 604 

40 C J p 897 note 63 

49. Va—Paiio V Bethell, 76 Va 
826 

40 C J p 397 note 68 

BO> US—Batesville Inst ▼ Kauff¬ 


man, Ark. 18 Wall 151, 21 L Ed 
775 

51. N T —Lawrence v Greenfield 
Cong Church, 56 NE 24, 164 NY 
115 

52. Mo —Harrison v Creason, App, 
176 SW2d 849 

N Y —John Comolli & Co v Mar- 
golies, 224 N Y S 626, 160 Misc 
894 

Tenn —East Lake Lumber Box Co v 
Simpson, 5 Tenn App 51 
Tex—Fazrell v Jowell, Civ App, 76 
SW2d 646—McGzanahan Lumber 
Co V Pyramid Asbestos & Roofing 
Co, Civ App. 18 SW2d 224. error 
refused 

Wyo—Ooipus Jhns cited m Peters 
V Dona, 54 P 2d 817, 822, 49 Wyo 
306 

40 CJ p 899 note 6, p 400 note 6 
Owner a proper party 
Ala—David Lupton’s Sons Const 
Co V Hugger Bros Const Co, 148 
So 610, 237 Ala 25 
Holder of reoord title 
Mechanic’s lien claimant is not re¬ 
quired to proceed against holder of 
lecord title, but against owner of 
property—^Albert S Eastwood Lum¬ 
ber Co V Bntto, 155 A 354, 51 RI 
406 

SEortgagor 

(1) Mortgagors who were true 
owners were proper parties defend¬ 
ant in suit to foreclose mechanic’s 
lien—^Huebnei v Lashley, 214 NW 
107, 289 Mich oO 

901 


(2) Where mortgagor's equity of 
redemption expired before bankrupt¬ 
cy, trustee in bankruptcy was not 
necessary party to mechanics' lien 
foreclosure—^Vender Horst v Kala¬ 
mazoo Apartments Corporation, 216 
NW 67. 239 Mich 693 

63. Colo.—Cornell v Conine-Eaton 
Lumber Co. 47 P 912, 9 Colo App 
225 

40 GJ p 400 note 7 

64. Colo—^Hoin v Clark Haidware 
Co. 131 P 405, 64 Colo 322. 45 L 
RA.NS. 100 

55. Ill—(Lipavsky v 16th St Bldg 
Corporation. 267 Ill App 85 
Okl —Browne v Rowsey, 76 P 2d 
432, 181 Okl 602 

NC—Cheatham v Rowland. 92 NC 
340 

56i Ga—^Williams v Chatham Real 
Est & Improvement Co, 78 S E 
869, 13 Ga App 42 

57. Ill—La Crosse Lumber Co v 
Grace M E Church, 180 Ill App 
584—Race v Sullivan, 1 Ill App 
94 

“Ownea:** as “owners” 

Under a statute reguiring the ac¬ 
tion to he against the owner, the 
word "owner" must be construed to 
mean "owners" where the title to 
the premises is held by more than 
one person —Herbert Boiler Co v 
Lewis, 185 Ill App 384 

53. La—Johnson v. Wemstock, 31 
La Ann 698 
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coowner is not a necessary party to an action to 
foreclose a hen 59 Where the lien is sought to be 
enforced only against the interest of one of the 
joint owners, the other owners are not necessary 
parties 5® 

Lessor and lessee. In proceedings to establish a 
lien on a building erected on leased premises, 
or on the building and the leasehold interest,® ^ the 
lessor has been held by some decisions to be a nec¬ 
essary party However, under the view that the 
person whose interest it is sought to charge is the 
person intended by a statute requiring the owner to 
be made a party, it has been held that the lessor is 
not a necessary party where it is sought to reach 
a leasehold interest only 6® The owner of a lease¬ 
hold interest in the premises has been held a neces¬ 
sary party 

'Change in, or transfer of, title Where there 
has been a change of ownership in the premises 
against which it is sought to enforce the hen, it has 
generally been held that the proceedings are prop¬ 
erly brought against the owner at the time they are 
instituted,®® and in some cases he has been held to 
be a necessary or indispensable party,®® at least if 
the judgment is to be effective as against his inter¬ 


est or he IS to be bound thereby,®*^ although the 
judgment may be valid except for his right to im¬ 
peach the proceedings®® and as to the interest of the 
parties before the court ®® Under this view, the 
original owner who has parted with his interest 
need not be joined,at least where no personal 
judgment is demanded Under some statutes, the 
owner at the time the hen was acquired is a neces¬ 
sary party, even though he transferred the title be¬ 
fore the action was commenced,and a purchaser 
subsequent to the time the hen was acquired is not a 
necessary party In any event, when there has 
been a change of ownership, the owner at the time 
the hen was acquired^^ and the owner at the com¬ 
mencement of the action^® are proper parties 

Where the contract on which the lien is claimed 
IS made by one in possession under a contract of 
sale, the vendor has been held not a proper party 
to an action to enforce the hen against the interest 
of his vendee 7® It has been held that an intermedi¬ 
ate transferee against whom no relief is sought is 
not a necessary party 

Death of oumer If the owner dies, having made 
the contract while living, and a suit is commenced 
to foreclose a hen, his legal heirs are proper par¬ 
ties defendant'<® If the owner dies intestate before 


69. Alaska—Turner v Enstrom. 5 
Alaska 118 

00. Fla—Browne v Park, 198 So 
462. 144 Fla 696 

61. Ala—^Taylor v McGill. 88 So 
664, 205 Ala 458 

Ky—Walter v Wooley, 8 Kv Op 337 
02. Ala—Taylor v McGill, 88 So 
664, 205 Ala 458 

63. Colo—Horn v Clark Hardware 
Co, 131 P 405. 64 Colo '522, 45 L. 
RA.NS, 100 

Mont —Corpus Juns cited In Sun¬ 
burst Oil & Refining Co v Callen¬ 
der, 274 P 834, •837, 84 Mont 178 

64. Ala.—^Woodson v Wilson, 144 
So 122, 25 AlaApp 241 

40 C J p 400 note 20 
Assignor of lease 

(1) Assignor of lease is not a nec¬ 
essary party—Sunburst Oil A Refin¬ 
ing Co V Callender, 274 P 834, 84 
Mont 178—40 C J p 401 note 31 [a] 

(2) He may be a proper party as 
wheie a lease provided that all re¬ 
pairs should be done at the expense 
of the lessee, and the lessee assigned 
such lease—Maxim v Thibault, 126 
A '869, 124 Me 201 

65. Tenn—^P^scher Tiime & Cement 
Co V Kaucher, 51 SW2d 492, 164 
Tenn 657 

40 C J p 400 note 21 

06. Tenn—Fischer Lime & Cement 
Co V Haucher, supra. 

40 C J P 400 note 23. 


67. Neb—Monroe v Hanson, 66 N 
W 12, 47 Neb 30 

40 C J. p 400 note 24 
Persons bound by judgment general¬ 
ly see infra § 334 

Where only former owner is xnajo 
party, matei lalmen's lien judgment 
was void of any real substance or 
force—^Heivey v Commercial Bank 
of Clarksdale, 120 So 463, 162 Miss 
894 

68 . Mo—Schaeffer v Lohman, 3 4 
Mo 68 

40 C J p 401 note 25 

69. Ark—^White v Chaffin, 82 Ark 
59 

70. Mo—^Reese v Cibulka, App, 68 
SW2d 902 

Okl—Corpus Jhzui cited in Hatten 
V Interocean Oil Co, 78 P 2d 392, 
402, 182 Okl 465 
40 C J p 401 note 29 
Assumption of debt 

(1) Where the original debt must 
be established, the original debtor is 
a necessary partv where the gran¬ 
tee of the property had not assumed 
the debt —Waltei v Bearing, Tex 
Civ App , 65 S W 380 

(2) Where the purchaser assumed 
the debt, the lien could be enforced 
against him without joining the orig¬ 
inal owner —Cullers v Greenville 
First Nat Bank, Tex Civ App, 29 S 
W 72 


71. Okl —Corpus Jons cited in Hat- 
ten V Interocean Oil Co, 78 P 2d 
392, 402. 182 Okl 465 

40 CJ p 401 note 30 

72. Del—Carswell v Patzowski, 55 
A 342. 1013, 20 Del 403 

73. Ga—Oglethorpe Sav & Trust 
Co V Morgan, 102 S E 528, 149 Ga 
787. 

40 C J p 401 note 27 

74. Ala —Sturdavant v First Ave 
Coal & Lumber Co, 122 So 178, 
219 Ala 803 

40 C J p 401 note 31 

73. Del—Carswell \ Patzowski, 65 
A 342, 20 Del 403 
40 C J p 400 note 22 

76. Cal—^V^’orden v Hammond. 87 
Cal 61 

Pa—O’Kane v Murray, 25 PaDist 
87. affirmed 97 A 94, 252 Pa 60 

77. Tex—Butler v Tyer, Civ App, 
244 SW 1059 

40 C J p 401 note 83 

78. NH—Russell v Howell, 69 A 
886, 74 N H 651 

40 C J p 401 note 34 
Creditors of deceased property 
owner are not proper parties to me¬ 
chanics’ lien suit, since personal rep¬ 
resentative IS to protect creditoi s’ in¬ 
terests —Fleming v Kirkland, 146 So 
384, 226 Ala 222. 
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suit IS brought to enforce the hen, then, under the 
rule that a hen cannot be declared m a proceeding 
to which the o'^vner of the property is not a party. 
It IS held that his heirs must be made parties to the 
suit,^® and the statutory provision for reviving suits 
against the personal representatives alone would ap¬ 
ply only where the suit is begun in the lifetime of 
the owner However, in the proceeding in which 
the heirs are parties, the personal representative 
may be joined On the other hand w'here the per¬ 
sonal estate is liable to the pa\Tnent of the judg¬ 
ment and the hen is but an additional security, both 
the heirs and the administrator aie necessary par¬ 
ties In other cases, turning on the terms of the 
statutes. It has been held that the heirs need not be 
made parties but that it is sufficient to make the ad¬ 
ministrator a party 83 Where the hen attaches to 
the extent of the interest of the owner and does not 
create a personal claim against such owner, if the 
executors have no interest in the land by devise or 
otherwise the proceeding cannot be maintained 
against them 34 Where the interest of decedent had 
ceased and no personal liability exists as against his 
estate, his heirs or representatives need not be made 
parties 35 

c. Husband and Wife 

The owner’s spouse may be a proper party to a 
proceeding to enforce a mechanic’s lien where it is 
sought to affect any interest the spouse may have in the 
property. 

Except as the rule may be modified by statutes 
removing disabilities of married women,36 where 
the contract is the sole act of the husband, the wife 
is not a proper party to proceedings to foreclose a 
hen on land held by the husband and wife in fee ,37 
and, if a married woman having no power to con¬ 


tract so as to bind her estate j‘oins with her husband 
in a contract, she does not create a lien on her es¬ 
tate and she is not properly joined in a suit to fore¬ 
close the hen, but the suit may be continued against 
the husband for the purpose of selling his interest 
to satisfy the hen 88 Where the contract may give 
rise to a valid hen on the married woman s estate, 
she is a necessary party to a proceeding to enforce 
the hen,39 although the husband may be a proper 
person to be joined as a party in interest under the 
statute,30 or in order to answer to any interest or 
right of redemption which he may claim in the 
property,3i and for this last purpose he is a neces¬ 
sary party under an allegation in the petition that 
he has some interest in the property 32 Under the 
common-law rule requiring the joinder of the hus¬ 
band in actions against the \^^fe, a husband must be 
joined in an action to enforce a mechanic’s hen as 
against her,33 but under statutes with respect to 
contracts of married "women, the husband has been 
held not to be a necessary party in a proceeding to 
enforce a lien against the wife’s separate property 
on a contract made w'lth her 31 

Homestead^ dower, and ciiricsy A wife having 
a homestead in her husband’s land w’hich may be 
divested by a decree and sale is properly joined as 
a defendant, although she is not a party to the con¬ 
tract, 3 5 as she has an adverse interest which makes 
her a proper party for a complete determination of 
the questions involved, although it may turn otzt 
that the land is not a homestead and the mchoate 
right of dower cannot be divested in the action 3® 
The wife is not, how^ever, a necessary party where 
the lien attaches before the land became a home- 
stead,37 or where the homestead right is otherwise 
inferior to that of the mechanic’s hen 3S The wufe 


79. Ala—Hughes v Torgeison, 11 
So 209, 96 Ala 346. 38 Am S R 105, 
16 LRA 600 

40 C J p 401 note 36 

80l Ala—^Hughes v Torgerson, su¬ 
pra. 

81. NH—Russell v Howell. 69 A 
886. 74 NH 661 

40 C J p 402 note 37 

83 Miss—Guerrant v Dawson, 34 
Mi&s 149 

40 C J p 402 note 38 

83. Iowa—Welch v McGrath, 10 
NW 810, 69 Iowa 619. reheard 18 
NW 638. 69 Iowa 619 

40 C J p 402 note 89 

04. NT—Crystal v Flannelly, 2 B 
D Smith 688 

85. Mass —^Holmes v Humphreys. 
73 N E 668, 187 Mass 618 

40 C J. p 402 note 41. 


88. Estate hy entirety 
Contractor was not entitled to fore¬ 
close mechanic's lien against prop¬ 
erty held by husband and wife by 
entirety where wife was not made 
party—Peters v Dona. 64 P2d 817, 
49 Wyo 306 

87. N J —Washburn v Burns, 34 N 
JLaw 18 

40 C J p 398 note 74 

SBy Maas—^Kirby v Tead. 13 Mete 
149 

89. Ala —^Roman v Thorn. 3 So 769. 
83 Ala 443 

40 C J p 398 note 76 

90. Ala—^Roman v. Thom, supra 

91. Ind—Scott V Goldinghorst, 24 
NE 333. 123 Ind 268 

40 C J p 398 note 78 

92. Ill—Gieenleaf v Beebe, 80 111 
520 


93. Md—Clark v Boaiman. 43 A 
926. 89 Md 428 

40 C J p 398 note 81 

94. Mass —Whitney v. Joslin, lOS 
3Iass 103 

Pa —Shannon v Broadbent, 2 Pa 
Dist 220 

95. Wis—Hausmann Bios Mfg Co 

V Kempfert, 67 NW 1136, 93 Wis 
687—Weston v Weston, 49 NW. 
834, 46 Wis 130 

Wife a necessary party 
Ill—Leffera v Hayes. 64 NE2d 768. 
327 IllApp 440 

98. Wis—Hausmann Bros Mfg Co 

V Kempfert, 67 NW. 1186, 93 Wis 
587 

97. Tex—Watkms v. Spoull, 28 S. 
W 366, 8 TexCivApp 427 

SB. Tex —Cooley v Miller, Com App. 
238 SW 1086 
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of the owner®® and of the owner’s contractual ven¬ 
dor^ should be made parties if it is desired to divest 
them of a potential right of dower, but the failure 
to make them parties is not fatal since the purchaser 
under a judgment of foreclosure can take title only 
subject to such right of dower,® and it has been 
held that, where the wife’s dower is in all of the 
land of which a husband is seized during coverture 
and cannot be affected except by hen as prescribed 
by law, she is not a proper party to a lien suit where 
her only interest is the dower ® A wife is not a 
necessary party to a suit to enforce a hen on an es¬ 
tate by the curtesy ^ 

Community propetiy Under the community 
property system, the wife is properly joined where 
it is alleged that the husband in contracting for the 
improvement was acting for the benefit of the com¬ 
munity ,5 and it has been held that the wife is a 
necessary party to a proceeding to foreclose a hen 
on community property, notwithstanding the hus¬ 
band individually incurred the debt which the hen 
secures,8 except perhaps in a case where the hus¬ 
band holds the record title and claimant had no 
knowledge that the debtor had a wife ^ However, 
it has also been held that the wife is not a necessary 
party to an action against the husband to foreclose 


a hen on the community real estate 8 

Partnership property In an action to enforce a 
hen on partnership real estate, the wives of the 
partners are not necessary parties ® 

d. Other Lienors and Encumbrancers m Gleneral 

other lienors and encumbrancers are proper parties 
to a proceed'ng to enforce a mechanic’s lien, but are not 
necessary parties unless required by statute. 

The statutes frequently contemplate the deter¬ 
mination of the rights of all lienors, encumbranc¬ 
ers, or other parties interested in the property in 
one proceeding, and, under such statutes, such per¬ 
sons are proper parties in order that they may be 
bound,iO and the same is true under the rules gov¬ 
erning the equity practice However, unless oth¬ 
erwise provided by statute, other lienors and encum¬ 
brancers are not necessary parties to a proceeding 
to enforce a mechanic’s hen,!® at least where com¬ 
plainant does not seek priority over such other 
liens,!8 but if they are not made parties they are 
not bound by the deciee or proceedings thereun¬ 
der The statutes, however, may make other 
lienors necessary parties,!5 as where they expressly 
declare that all lienors shall be joined,!8 and, un¬ 
der some statutes, this applies as to subsequent lien¬ 
ors and encumbrancers !7 Similarly, in the absence 


99. Ky—^Bstes v Bowman, 206 SW 
304. 182 Ky 172 

Absent alle^ratioiL of ownarslup in fee 
In action to enforce a material¬ 
man's lien, where there was no alle¬ 
gation that defendant husband was 
seized in fee of the lands in contzo- 
versy or another was seized in fee 
to his use oz that husband had a per¬ 
fect equity therein, defendant’s wife 
was neither a necessary nor pioper 
party to the bill—^Polalsow v Wel¬ 
don 7 So 2d 85, 242 Ala 505 

1. Ky—^Estes v Bowman, 206 SW 
304, 182 Ky 172 

2. Ky—Estes v Bowman, supra 

3L III—Shaelfer v Weed. 8 Ill 511 

4. Ill—Schnell v Celements, 73 Ill 
613 

5. Wash—Rasmusson v Iiiming, 96 
P 1044, 60 Wash 184 

6L Wash —Littell & Smythe Mfg 
Co V Miller, 28 P 1035. 3 Wash 
480 

40 C J p 398 note 94 
7- Wash—^Washington Hock Plaster 
Co V Johnson, 39 P 115, 10 Wash 
445 

8. Tex—Cooley v Miller, ComApp, 
228 S W 1085—Brown v Hice, 
CivApp, 290 SW 784, affirmed 
ComApp, Hice v Brown, 296 SW 
495 

9. Wash—^Harrington v. Johnson, 89 
P 141, 10 Wash 642 


10. Ala—^Richardson Lumber Co v. 
Howell. 122 So 343, 219 Ala 828 

Idaho—Brown v Hawkins, 158 P 2d 
840, 66 Idaho 351 

Lid —Bounds v Nuttle, 80 A 2d 263, 
181 Md 400 

Mont —Corpus Juris cited in Con¬ 
tinental Supply Co V White, 12 
P 2d 569, 672, 92 Mont 264 
40 C J p 402 note 41 

11. Ky—Dallas v Gardner, 268 S 
W 847, 207 Ky 93 

40 C J p 402 note 45 

12. La —Conser\ ative Homestead 

Ass’n V Boyle, 135 So 663, 172 La 
878 

Md —^Bounds v Nuttle, 80 A 2d 263, 
181 Md 400 

N J —Channel Lumber Co of Belle¬ 
ville V Trotta, 25 A 2d 19, 20 N 
J Misc 72 

Tex—Parker v Chambeis, CivApp, 
169 S W 2d 946 
40 C J p 403 notes 68, 59 
In suit for a personal judgment by 
Idle subcontractor, only the owner 
and the general contractor may be 
joined and trustees under senior and 
junior encumbrances and unknown 
ownera are not proper parties de¬ 
fendant —Lord Lumber & Fuel Co v 
Hancock, 278 IllApp 497 

13. US—Continental & Commercial 
Trust & Savings Bank v Corey 
Bros Constr Co, Idaho, 208 F 
976, 126 CCA 64 

40 C J p 402 note 46 
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14, US —Case Mfg Co v Smith, 
CCTenn, 40 F 339, 6 LRA 231 

40 C J p 402 note 47 

15. Wis—Fulton V First Volunteer 
Co of Oconto, 236 NW 120, 204 
WiB 365 

40 C J p 403 note 48, p 403 note 56 

Vhenforceable liens 
In suit to foreclose mechanic’s lien, 
defendants’ objection as to nonjoin¬ 
der of necessaiy parties because 
there were other unpaid claimants 
who were not made parties to the 
suit could not be maintained, where 
record showed that claims for lien, 
on which defendants based their con¬ 
tention of omission of necessary 
parties, were unenforceable at time 
objection was fiist raised by defend¬ 
ants —Bingaman v Dahm, 80 N E 
2d 609. 807 Ill App 432 

G-eneral creditors 

Under lien law, creditors whose 
claims were not recorded were not 
required to be joined as parties or 
entitled to share in any fund—^Wil¬ 
liamson & Adams V McMahon-Mc- 
Entegart, Inc, 10 NYS2d 87. 266 
AppDiv 818 

16b Ill—^Mehrle v Dunne, 76 Ill 239 
40 C J. p 403 note 49 

17. Colo—^Hawkins v Grisham, 170 
P 187, 69 Colo 166 
40 C J p 403 note 63. 
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of a statute requiring it, subsequent encumbranc- 
ers^® or claimants of mechanics’ liens^S are not nec¬ 
essary parties unless it is sought to determine their 
rights 20 A statute providing that other lienors 
and encumbrancers may be jomed and that those 
not joined shall not be bound by the judgment does 
not make such persons necessary parties to a pro¬ 
ceeding to enforce a mechanic’s hen 21 

It has been held that a statutory provision re¬ 
quiring that persons having hens subsequent to that 
of plamtifl shall be made parties defendant does 
not require the joinder of such parties as indis¬ 
pensable to the entry of a decree binding the par¬ 
ties before the court, but the intent of it is only that 
such parties shall be joined in order that a decree 
may be rendered which will bind all parties mter- 
ested in the land and under which a sale may be 
effected which will transfer the title to the purchas¬ 
er free from all hens and encumbrances 2^ 

Put chaser or encumbrancer pendente lite Per¬ 
sons acquiring hens other than mechanics’ hens, aft¬ 
er the commencement of a suit to foreclose a me¬ 
chanic’s hen, are not necessary parties to the lat¬ 
ter ,23 and a purchaser pendenic hte need not be 
made a party to the mechanic’s hen proceeding 2 * 

e. Mortgages; Trust Deeds 

In the absence of a statute to the contrary, a mort¬ 
gagee iS a proper, but not a necessary, party to a pro¬ 
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ceeding to enfoice a mechanic's lien unless it la sought 
to subject his interest to the lien. 

In the absence of a statute otherwise providing,25 
a mortgagee is not a necessary party to a proceeding 
to enforce a mechanic’s hen,26 but one seeking to 
establish a mechanic’s hen must make a mortgagee 
of the premises a party if he desires to bind the 
interest of the mortgagee 27 The rule that the 
mortgagee is a necessary party where his interest 
IS sought to be subjected to the hen is followed even 
in the absence of a statute requiring it,28 and it is 
expressly required by the provisions of some hen 
laws 23 It IS generally held that a mortgagee is a 
proper party,so but on the ground that the me¬ 
chanic’s hen IS subject to the prior encumbrance, it 
has been held that a prior mortgagee is improperly 
made a party 3i Where the statute specifically des¬ 
ignates who shall be parties and mortgagees are 
not included, it has been held that by construction 
they are excluded,3 2 but a mechanics’ hen statute 
by expressly requiring all mechanics’ hen claimanis 
to be joined does not impliedly exclude the proprie¬ 
ty of joining a mortgagee 33 A prior mortgagee of 
record is not a proper party under a statute requir¬ 
ing that every person holding a mortgage of record 
which would be cut off should be made a party.®* 
Further, where the jurisdiction of the hen proceed¬ 
ings IS conferred on a court of limited powers and 
jurisdiction, mortgagees may not be proper parties 
for the reason that such a court cannot fully adju¬ 
dicate the rights and claims of different classes of 


18 . Fla—Sandquist & Snow v Ilel- 
logrer. 133 So G5, 101 Fla 568, af¬ 
firmed 136 So 335. 101 Fla 579 

40 C J p 403 note 50 

19. N T —Kaylor v O'Connoi, 1 E D 
Smith 672 

20. Mont—Solin v Fasso, 185 P 
322, 56 Mont 400 

40 C J p 403 note 52 

21. Ala —^Vesuvius Lumber Co v 
Alabama Fidelity Mortgr & Bond 
Co. S2 So 107. 203 Ala 93 

40 C J p 403 note 55 

22. Or —Games v Childers, 63 P 
487, 88 Oi 200 

23. Neb —Coipns Jons quoted m 
Johnson v Olson, 373 NW 201, 203, 
132 Neb 778 

40 C J p 405 note 94 

lnter\enUon see infra § 285 

24. Neb—Johnson v Olson, 273 N 
W 201, 132 Neb 778 

40 C J p 405 note 95 

26. Kan—Bell v Hernandez, 80 P 
2d 1101. 139 Kan 216 

Miss—Parsons v Fostez, 122 So 387, 
154 Miss 363 

N* J —Samuel Cohen & Son v Tudor 
Apartments, 145 A 6, 7 N J Misc 
199 


Wis—Fulton V First Volunteer Co 
of Oconto, 236 NW 120. 204 Wis 

355 

26. Ala—Polakow v Weldon, 7 So 
2d 85, 242 Ala 505—Lary v Jones, 
187 So 714, 237 Ala 575 

ND—Bovey, Shute & Jackson v 
Odegaard, 208 NW 111, 53 ND 
871, followed in American State 
Bank of Balfour v Odegaard, 208 
NW 114, 63 ND 878 

27. Cal—Holman v Toten, 128 P 2d 
808, 54 CalApp2d 309 

Kan —Bell v Hernandez, 30 P 2d 
1101, 139 Kan 216 
40 C J p 403 note 60 

28. Mo—Redlon v Badger Lumbei 
Co. 189 SW 589, 194 Mo App 650 

29. Neb—Burns v Sholl, 197 NW 
393, 111 Neb 628 

40 C J p 404 note 62 

30. Ala—^Polakow v Weldon, 7 So 
2d 85, 242 Ala 505—Lary v Jones, 
187 So 714. 237 Ala 575 

Wis—Fulton V First Volunteer Co 
of Oconto, 236 NW 120, 204 Wis 

356 

40 C J p 404 note 63 
When hen wuved In favor of 
mortgageeB, mortgagees were proper 
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parties to proceeding to enforce me¬ 
chanic's lien for hotel furnishings — 
In re Danville Hotel Co. CCA.I11, 
38 F2d 10 

31. Md—Smith v Shatter, 46 Md 
573 

32. Colo —Cornell v Conine-Eaton 
Lumber Co, 47 P 912. 9 Colo App 
225 

40 C J p 404 note 68 
Snbseqnent mortgagees listed 
Under a statute providing that 
those who have subsequent liens by 
judgment, mortgage, or conveyance 
must be made parties defendant, it 
has been held that only persons who 
are subsequent encumbiancers by 
mortgage or otherwise may be made 
parties—^Brown v Danforth, 55 N. 
YS 825, 37 AppDiv 321—Alyea v 
Citizens' Sav Bank, 43 N Y S 185, 
12 AppDiv 674, afllrmed 163 NY. 
597, 57 NE 1103 

33. Wash—^Davis v. Bartz, 118 P. 
334, 65 Wash 396. 

34. N.J—Conlan v Leonard, 81 A. 
492, 82 NJLaw 108—New York 
Cent Trust Co v BarUett, 30 A. 
583, 57 NJLaw 206 
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lienholders 

Record. It has been held that a statute provid¬ 
ing that the holders of unrecorded mortgages and 
liens need not be made parties to a mortgage fore¬ 
closure does not apply to an action to enforce a me¬ 
chanic's hen 36 V^ere the statute requires all per¬ 
sons holding mortgages of record which will be cut 
off to be made parties, only a mortgagee of record 
need be made a party,3 7 notwithstanding the hen 
claimant may have had notice of the existence of 
the mortgage at the time he commences his suit 38 
Where the property is misdescribed in the mort¬ 
gage, so that the record does not constitute con¬ 
structive notice, the mortgagee need not be made a 
party in the absence of actual notice 39 

Junior mortgagees A subsequent mortgagee is 
not in the absence of statute a necessary party,^® 
although he may be joined,^! and if not joined his 
rights, whatever they may be, are not affected ^3 
By statute, however, subsequent mortgagees may be 
required to be joined,^3 and under a statute requir¬ 
ing all parties claiming of record any right, title, in¬ 
terest, or equity whose title or interests are to be 
charged with, or affected by, the lien to be made 
parties, a subsequent mortgagee is a necessary par¬ 
ty where his rights are in any manner to be affect¬ 
ed Where the statute contemplates noface to be 
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given to one party only as owner to answer the suit, 
a subsequent mortgagee is not entitled to notice,^® 
particularly where he has not taken possession 

Trust deed Under some statutes, the holder of a 
deed of trust on the property sought to be subiected 
to the lien has been held to be a necessary party 
Under the equity rule that all persons interested 
should be made parties in a chancery proceeding to 
enforce a mechanic’s lien, and under statutes in ef¬ 
fect adopting such rule, where a trust deed has been 
given to secure a debt, the trustee and the cestui 
que trust should be made parties to the proceeding 
to enforce a mechanic’s lien,48 if it is sought to bind 
them 49 However, it has been held that a trustee 
under a subsequent deed of trust is not a necessary 
party,®® and that, where the petitioner subordinates 
his hen to that of a piior trust deed, the holder of 
the note secured is not a necessary party,and, 
where a sale is ordered subject to the trust deed 
and there has been no timely objection to the omis¬ 
sion of the holder of the no>te, it cannot be com¬ 
plained of by the owner ®3 The cestui que trust is 
an indispensable party where plaintiff seeks a de¬ 
cree establishing the priority of his right as against 
the title represented by the trust deed, and a decree 
cannot be rendered establishing such priority in the 
absence of such party,® 3 although the decree may be 
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35. Cal—Van Winkle v. Stow, 23 
Cal 457 

40 C J p 404 note 69 
38b Cal—Holman v Toten, 128 P 2d 
808, 64 CalAppSd 309 

37. N J —Conlan v Leonard. 81 A 
492. 82 N J Law 108 

AssigiLM was held bound by fore¬ 
closure decree, even thougrh he was 
not a party thereto, where his as- 
siffnment was not recorded—First 
Nat Bank v Paris, 193 N B 207, 868 
111 378 

38. NJ—Conlan v Leonard, 81 A 
492, 82 N J Law 108 

39. Wash—Zurfluh v Hartman, 174 
P 963, 108 Wash 462 

40 C J p 404 note 72 

40l La.—Cozpns XiizlB quoted In Con¬ 
servative Homestead Ass'n v 
Boyle, 135 So 663. 665, 172 La 878 
NC—^Kornesay v Farmers' & Mer¬ 
chants’ Steamboat Co, 12 SB 123, 
107 NC. 115 

41. Iowa—Shields v Keys, 24 Iowa 
298 

La.—Corpus JTuiib quoted in Conserv¬ 
ative Homestead Ass’n v Boyle, 
135 So 663, 665, 172 La 878 

40. Fla —Corpus Juris cited in 
Sandquist & Snow v Kellogsr, 186 
So 236, 286, 101 Fla 679 

La —Corpus Juris quoted In Conserv¬ 


ative Homestead Ass'n v Boyle, 
136 So 668. 665, 172 La 878 
40 C J p 404 note 76 
Bigrkt to question priority of Hen 
judgment 

Subsequent mortgagee is not en¬ 
titled to assert that mere failure to 
make him party to former lien fore¬ 
closure suit gave him right, in ab¬ 
sence of fraud, to question priority 
of statutory lien judgment obtained 
—Sandquist & Snow v Kellogg. 136 
So 236, 101 Fla 679 

43. NT—Schillmger Fire-Proof Ce¬ 
ment & Asphalt Co V. Arnott, 14 
NTS S26 

40 C J p 404 note 76. 

44. Colo—Howard v Fisher, 283 P 

1042, 86 Colo 493—Hawkins v 

Grisham. 170 P 187, 69 Colo 156 

Fla —Corpus Juris oited in Sandquist 
& Snow V Kellogg, 133 So 65, 69, 
101 Fla 668 

45b N J —Tompkins v Horton, 26 N 
JBq 284 

40 C J p 401 note 78 

4k8b Mass —^Howard v Robinson, 5 
Cush 119 

47. Miss —^Parsons v Foster, 122 So 
387, 154 Miss 363 
Intervention 

Fact that holder of trust deed 
could have intervened does not ex¬ 
cuse failure to join him as party — 
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Stark Lumber Co v Keystone Inv 
Co, 20 P2d 306, 92 Colo 259, fol¬ 
lowed in 20 P2d 308, 92 Colo 266 
Bstoppel 

Assigrnee of note secured by tiust 
deed although knowing of filing of 
mechanics’ liens and owning prac¬ 
tically entire stock of certain com¬ 
pany. was not estopped to assign 
note to company as regards necessity 
of lienors' making company party to 
lien foreclosure proceeding —Stark 
Lumber Co v Keystone Inv Co, su¬ 
pra 

Defendant named as trustee only 
It was no objection to mechanic's 
lien foieclosure suits that holder of 
trust deed was named as trustee only 
and that nominal payee of notes was 
not joined—^Rust v Indiana Floor¬ 
ing Co, 146 SB 321, 161 Va 845 

48. Ill—Bennitt v Wilmington Star 
Mm Co, 7 NB 498, 119 Ill 9 

40 CJ p 405 note 80 

49. Mo —Coe V Ritter, 86 Mo 277 
40 C J p 405 note 81 

6(K Aik—Arkansas Foundry Co v 
American Portland Cement Co, 76 
S W2d 387, 189 Aik 779 
61. Ill —^Portones v Badenoch, 23 
NB 849, 132 111 877. 

SSL Ill—^Portones v Badenoch, su¬ 
pra. 

53. Colo.—^McClair v. Huddart, 41 P. 
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binding on the other parties to the suit in so far as 
it passes only on the rights and obligations as be¬ 
tween themselves 54 While it may be better that 
the trustee should be made a party with a view to 
conclude him and those whom he represents, he is 
not an indispensable party to the statutory foreclo¬ 
sure of a hen which cannot be affected by the trust 
deed, there being nothing in the statute requiring 
It 55 

Assignee of mottgage or debt The assignee of 
record of a prior mortgage must be made a party 
in order to charge him with any default of the as¬ 
signor 56 Where, however, the parties to the mort¬ 
gage as shown by the record and of whom the hen 
claimant has knowledge or notice are joined, the 
judgment cannot be regarded as a nullity as to an 
unknown and undisclosed assignee of the mortgage 
note,57 and this is more particularly true where the 
mortgage is not given of record until after the lien 
claimant's rights had attached to the property.58 

Termination of interest The mortgagee of a pri¬ 
or mortgage who has foreclosed it pending the me¬ 
chanic’s lien proceeding is without further interest 
and the proceeding should be dismissed as to him 59 
So, where, after the action is brought and before 
trial and judgment, the mortgage is foreclosed and 
a defendant becomes a purchaser, the interest of the 
mortgagee having ceased, it is immaterial wheth¬ 
er or not he is a party 5® A mortgagee who has 
conveyed all of his interest in the property before 
the bill to enforce the lien is filed is not a proper 
or necessary party where no attempt is made to ob¬ 
tain any personal decree against him 5^ However, 
if the answer admits the ownership, a defect in the 
complaint, in that such ownership was not suffi¬ 
ciently alleged, will be cured 82 General allegations 


as to the interests of third persons made defend¬ 
ants will be sufficient if enough appears to disclose 
the rights of such parties ,63 and it has been held 
sufficient to allege merely that such persons claim 
some right or interest in the property in question 
so as to require them to set up their interests or 
claims,84 and that the rule requiring complainant to 
state a cause of action against all who are made de¬ 
fendants does not apply to one who was made a par¬ 
ty to answer to his supposed or possible but un¬ 
known or undefined interest in the property to be 
affected 85 

On the other hand, it has been held that a mere 
allegation that a defendant claims an interest in and 
to the property is insufficient to support a default 
decree foreclosing all the interest of defendant m 
the premises,86 since such an allegation does not 
show that the claim of such defendant was inferior 
to that of the mechanic’s lienor,67 and that a decree 
subjecting the interest of a particular defendant 
cannot be sustained in the absence of allegations 
showing the liability of such interest 88 So not¬ 
withstanding a statute providing that all parties 
claiming of recoid any right, title, interest, or equi¬ 
ty in the property may be made parties, plaintiff 
must state a cause of action against those whom he 
makes parties,89 and a mere allegation that plaintiff 
IS informed that defendant claims some interest of 
record in the property is insufficient'^9 An allega¬ 
tion that certain parties other than the owner have 
or claim to have some interest in the premises i9 
not an admission that they had any interest 

Special judgment In an action in which the 
judgment and execution are special, the latter being 
directed to be levied on defendant’s interest in the 
land, the declaration properly concludes with an 


832, 6 ColoApp 493—Johnston v 
Bennett, 40 P 847, 6 ColoApp 362 

54. Colo —McClair v Huddart, 41 P 
832, 6 ColoApp 493 

65. N C —Lookout Lumber Co v 
Mansion Hotel & B Co, 14 S E 35, 
109 NC 658 

66. Iowa—^Nashua Trust Co v W 
S Edwards Mfg Co, 68 NW 687, 
99 Iowa 109, 6l Am S R 226 

40 C J p 405 note 87 

57. Ill—^Firat Nat Bank v Paris, 
193 NE 207, 368 111 378 

Mo—Redlon v Badger Lumber Co, 
189 S W 689, 194 Mo App 650 

58. Mo—Redlon v. Badger Lumber 
Co, supra 

59. Mo —^Hunter v Masner, App, 
202 S W 261 

60. Mo—^Badger Lumber Co v Bal- 
lentine, 54 Mo App 172. 


61. Ala—Soisby v Woodla^vn Lum¬ 
ber Co, 81 So 68, 202 Ala 566 
68. Tex—^Lyon v Logan, 6 SW 72, 
68 Tex 521, 2 Am S R 511. 

40 C J p 433 note 38 
63. Ill—^Henderson v Connelly, 14 
NE 1, 123 Ill 98, 5 Am S R 190 
6^ Mich—Steel Brick Siding Co v 
Muskegon Mach & Foundry Co, 
67 N W 817, 98 Mich 616 
40 C J p 423 note 30 
petition held snfllcient 
Where petition in suit to enforce 
a mechanic s lien alleged that defend¬ 
ants named were owners of leasehold 
interest in property described, fact 
that proof showed that certain of 
defendants, who were named as de¬ 
fendants in Older to bung into case 
all the paities who might claim an 
interest, were not owners of piop- 
eitv, did not establish failure of pe¬ 
tition to state a cause of action — 
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Miners Lumber Co v Miller, Mo App, 

117 S W2d 711 

65. Ind—Scott v Goldmghorst, 24 
NE 333, 123 Ind 263—Woollen v 
Wishmier, 70 Ind 108 

66. Or—Oregon Lumber & Fuel Co 
V Hall, 148 P 61. 76 Or 138 

40 C J p 423 note 32 

67. —^Delahay v. Groldie, 17 Kan 
263 

40 C J p 423 note 33 

68. RI—Long Island Brick Ca ▼. 
Arnold, 28 A. 801, 18 R I 455. 

69. Colo —Clark Hardware Co v 
Centennial Tunnel Mm Co, 123 P 
322, 22 Colo App 174 

70l Colo —Clark Hardware Co v 
Centennial Tunnel Min. Co, supra. 

71. Ill —Orr & Lockett Hardware 
Co. V Needham Co, 51 Ill App 57 
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averment that the debt is a lien on defendant’s in¬ 
terest in the land without describing that interest 

Action for personal judgfnent. Where the com¬ 
plaint alleges facts which show a personal liability 
and the hen and its foreclosure is collateral there¬ 
to, a personal judgment may be sustained, although 
there is no allegation that defendant is the owner 
of, or is asserting any interest in, the land ^3 A 
complaint which does not allege that defendant, 
against whom the hen was sought to be enforced, 
was the owner or proprietor of the property, and 
not alleging who such owner or proprietor was, 
cannot be sustained under a statute allowing one 
who has furnished material to a contractor to give 
notice to the owner to answer under oath as to the 
amount of indebtedness to the contractor on his 
contract where such complaint has been amended by 
striking out the contractor as a party 

f. Fersons Personally Liable for Debt Secured 
u General 

Persons peisonally liable for the debt secured by the 
lien are proper, and under some statutes necessary, par¬ 
ties to a proceeding to enforce a mechanic’s lien. 

Where the hen statute provides for a personal de¬ 
ficiency judgment, as discussed infra § 330, one who 
IS personally liable on the indebtedness secured is a 
pioper party ,'^5 and, under the view that the ex¬ 
istence of the hen depends on the existence of the 
debt for which the hen stands as security and that 


the fact of indebtedness can be detei mined only in a 
proper judicial proceeding to which the debtor is 
made a party, the person personally liable for the 
debt IS a necessary party.^® However, the fact that 
a personal judgment cannot be rendered will not de¬ 
feat the enforcement of the hen 

Parties to the contract. Parties to the contract on 
which the hen is based are proper parties,78 and un¬ 
der some statutes are necessary parties ^9 The par¬ 
ties intended are the parties to the particular con¬ 
tract which IS the subject of inquiry 3® 

Sureties In a suit by a materialman or subcon¬ 
tractor, the surety on the general contractor’s bond 
to the owner is a proper party A surety on a 
bond conditioned for the protection of a vendee in 
the event of the determination of the vendor’s lia¬ 
bility IS a proper, although not a necessary, party 
to a suit m which the vendor is joined as a defend¬ 
ant 33 

g. General Contractor 

In a proceeding to enforce the lien of a lUbcontractor 
or materialman, the general contractor is a proper party, 
and under some, but not other, statutes a necessary 
party. 

In a proceeding against the owner by a subcon¬ 
tractor or materialman to enforce his hen, the con¬ 
tractor is a proper party,33 even under circumstanc¬ 
es which render him an unnecessary party,84 for the 
purpose of avoiding a multiplicity of suits 3® How- 


72- NJ—Cornell v Matthews, 27 N 
J Law 522. 

73. Ind—Clark v Maxwell, 40 NE 
274, 12 IndApp 199 

74. Ala—Sanitary Plumbing Co v 
Simpson, 76 So 948, 200 Ala 590. 

76h NT—Seary v Wegenaar, 104 
NTS 1055, 120 AppDiv 419 
40 C J p 898 note 1 

76. Mont—Missoula Mercantile Co 
V O'Donnell, 60 P 591, 24 Mont 65 

40 C J p 399 note 2 

77. Mo—^Holland v Cunliff, 69 SW 
737, 96 Mo App 67 

40 C J p 399 note 3 
Dissolved corporation 
If the party with whom the con- 
tzact Vras made was a corporation, 
which has since become disorganized 
and gone out of existence, it need 
not be made a party, and its omis¬ 
sion in a suit against one claiming 
title to the property will not de¬ 
feat the enforcement of the lien — 
Jennings v Hinkle, 81 Ill 183. 

7^ Ala —^Buettner Bros v Good 
Hope Missionary Baptist Church, 
18 So 2d 75, 245 Ala 558 
Other than immediate parties to 
the contract are sometimes expressly I 
made pioper but not necessary par-| 


ties to the proceeding, while the im- 
med.ate parties to the contract are 
made necessary parties to the pro¬ 
ceeding—^Rumsey & Sikemier Co v 
PiefCer, 88 S W 1027, 108 Mo App 
486 

79. Mo—Hughes Bios Paint & 
Hardware Co v Prewitt, 15T SW 
120, 170 Mo App 594 

80. Mo —Harrison v Creason, 176 
SW.2d 849, 238 Mo App 118 

40 C J p 407 note 13 

81. Ala —David Lupton's Sons Const 
Co V Hugger Bros Const Co, 148 
So 610, 237 Ala 25 

Mich—Morman v R>skamp, 209 N. 

W 52, 235 Mich 140 
40 C J p 398 note 1 [c2. 

Bondsman 

In action to foreclose material¬ 
man’s lien, bondsmen, although not 
good and sufficient sureties, were 
properly joined as defendants—Sud¬ 
den Lumber Co v Singer, 284 P 477, 
lOSCalApp 386 

Guarantor of contract under a sep¬ 
arate mstrument may be Joined — 
Whisten v Kellogg, 100 NTS 526, 
60 Misc 409 


82, Tex —Haberzettle v. Dearing, 
Civ App. 80 SW 639. 

40 C J p 397 note 72 

8% Ala —David Lupton’s Sons Const 
Co V Hugger Bros Const Co, 148 
So 610, 227 Ala 25—Richardson 
Lumber Co v Howell, 122 So 343, 
219 Ala 828 

Conn—Pierce, Butler & Pierce Mfg 
Coiporation v Endeis, 174 A 169, 
118 Conn 610 

Ga—Herb v Wolfe. 41 S E 2d 817, 
75 GaApp 20 

Md—Caltrider v Isberg, 130 A 58. 

148 Md 657 
40 C J p 405 note 96 
Material fhnushed subcontractor 
Where materialmen fuimishing 
subcontractor disclaimed any inten¬ 
tion to assert money judgment 
against general contractor, the lat¬ 
ter was not a proper party —^Nation¬ 
al Radiator Co v Chelsea Housing 
Corporation, 87 A 2d 279, 22 N J Misc. 
193 

81. Cal—Wood V Oakland & B 
Rapid Transit Co, 40 P 806. 107 
Cal 500 

40 C J p 405 note 97 

85. Cal —Wood V Oakland ft B 
Rapid Transit Co, supra—Giant 


908 



57 C J. S. 


MECHANICS^ LIENS 


§ 284 


ever, m some jurisdictions it has been held that, at 
least in so far as the rights of the owner are con¬ 
cerned, the contractor is not, in the absence of a 
statutory requirement, a necessary party,86 but in 
many other jurisdictions, sometimes by reason of 
statutory provision, the contractor has been held to 
be a necessary party Under a statute requiring 
that the parties to the contract be parties to the pro¬ 
ceeding, the original contractor is a necessary party 
where the materialman seeks to enforce his lien 
through the privity arising from the agreement be¬ 
tween the original contractor and the owner,88 but 
a lien rlaimant complies with the statute by making 
a subcontractor with whom he dealt a part} 

Where, under the statute, there can be no valid 
judgment of foreclosure of a materialman’s lien in 
the absence of a valid judgment in favor of the 
materialman against the contractor, the contractor 
is a necessary party to a proceeding by the material¬ 
man unless plaintiff has a judgment against the 


contractor.®® Under a statute requiring the parties 
to the controversy to be made parties, it has been 
held that, while the contractor is a necessary party 
to a suit by the subcontractor or materialman in the 
sense that the owner may require that he be made a 
party,®! he is not an indispensable party ®® A pro¬ 
vision of the statute requiring the contractor to de¬ 
fend actions brought by a subcontractor or persons 
other than the original contractor at his own ex¬ 
pense has been held by some courts to make the 
original contractor a necessary party,®® but it has 
also been held that such a provision makes him 
merely a proper, and not a necessary, party 

Under a statute providing that all persons whose 
liens are filed and other encumbrancers shall be 
made parties, where the action is brought by a sub¬ 
contractor, the principal contractor has been held 
to be an indispensable party ®5 Where the right of 
a subcontractor to foreclose a mechanic’s lien de¬ 
pends on the fact that payments were made by the 


Powder Co v San Diego Flume Co, 
20 P 419, 78 Cal 193 

8& La —Thompson v Michelli, App, 
148 So 287 

Me—Andrew v Bishop, 172 A 752, 

132 Me 447, 100 A L R 121 

Md—Caltrider v laberg, 130 A 63, 
148 Md 667 

Or—Corpus Jnrui cited In George v 
Oregon, C & B Ry Co, 247 P 
780, 781, 118 Or 602 
Vt—Goodro V Tarkey, 22 A 2d 609, 
112 Vt 212 

Wash—Standard Lumber Co v 
Fields, 187 P 2d 288 
40 CJ p 405 note 99 

87. Ala —Security Federal Savings 
& Loan Ass'n v Underwood Coal 
& Supply Co, 16 So 2d 100, 246 Ala 
66—Emanuel v Underwood Coal & 
Supply Co, 14 So 2d 161, 244 Ala 
436 

Ark —People’s Building & Loan Ass’n 

V Leslie Lumber Co, 38 S W Sd 
769, 188 Ark 800 

Del —Westinghouse Electric Supply 
Co V Franklin Institute of State 
of Pennsylvania for Promotion of 
Mechanic Arts, 21 A 2d 204, 2 Terry 
819—Corpus Jnns cited m lannotti 

V Kalmbacher, 156 A 366, 368, 4 
WWHarr 600 

Fla—^Anderson v Dade Lumber Co, 

133 So 821, 101 Fla 88 

Mo—^Reis-Moran Lumber Co v Put¬ 
ney Roofing Co , App , 147 S W 2d 
172—Quigley v William M Ride¬ 
out & Co, APP, 127 SW2d 87— 
Watkins v. Mayer, App, 103 SW 
2d 669—^Watkins v Mayer, App, 
108 S W 2d 666 

Tenn —^East Lake Lumber Box Co v 
Simpson, 6 Tenn A.pp 61—Brant- 
ingham v Beasley, 2 Tenn App 
698 


Tex—Judd V Wyche, Civ App, 80 S 
W 2d 808 

40 C J p 406 note 1, p 407 notes 8, 
9, 20 

In absence of some special circiun- 
stanoe. general rule requires prin¬ 
cipal contractor under mechanic’s 
lien laws to be necessary party to 
suit to enforce such lien—Judd v 
W:^che, Tex Civ App. 80 SW2d 808 
Subcontractors are necessary par¬ 
ties defendant in action by one who 
furnished material to subcontractor 
—Harris v Spumer Lumber Co, 265 
P 637, 180 Okl 99—40 C J. P 407 note 
9 [b] 

Contractor abandoning work was 
not necessary party to materialmen’s 
suit to enforce liens against owner 
and suiety—Gay v Acme Bnca Co, 
Tex Civ App, 15 S W 2d 725, error 
refused 

Caption of statement of claim 
The fact that general contractor 
was not made a party defendant un¬ 
der caption of subcontractor’s state¬ 
ment of claim for mechanic’s lien 
was not material, since the creation 
of essential parties does not orig¬ 
inate until praecipe is filed, on which 
writ of scire facias is duly issued.— 
Westinghouse Electric Supply Co v 
Franklin Institute of State of Penn¬ 
sylvania for Promotion of Mechanic 
Arts, 21 A 2d 204. 2 Terry, Del, 319 

Fartnexshlp 

Where contractor was a partner¬ 
ship, it was properly made a defend¬ 
ant in materialman's lien foreclosuie 
suit without making its members 
parties —McGill v Cooper Supply 
Co, 165 P 2d 829, 196 Okl 862 

Default Judgment on wnt of scire 
facias, to which ongmal contractor 
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was not party, m mechanic’s lien 
proceeding, must be vacated —lannot¬ 
ti V Kalmbacher, 166 A 866, 4 WW 
Harr , Del, 600 
In Oklahoma 

(1) The text rule has been fol¬ 
lowed —Sutherland Lumber Co v. 
Gale, 277 P 242, 136 Okl 223, 65 A. 
LR 1186 

(2) However, there is also some 
authority to the contrary—^Hatten v 
Interocean Oil Co, 78 P2d 892, 182 
Okl 466 

88, Mo—O’Neil Lumber Co v Gref- 
fet, 133 SW 113, 154 Mo App 38 
—^McLundie v Mount, 123 SW 966, 
145 Mo App 660—^Bombeck v De- 
vorss, 19 Mo App 38 

89. ALo —Hughes Bros. Paint & 
Hardware Co v Prewitt, 157 SW 
120, 170 Mo App 694 

40 C J p 407 note 15 
9a Ga —Chambers Lumber Co v 
Gilmer, 5 S E 2d 84, 60 Ga.App 
832 

40 C J p 408 note 22 
Necessity of judgment or concurrent 
suit see supra S 269 

91. Wyo—Becker v Hopper, 147 P 
1085, 23 Wyo 209, Ann Cas 1918B 
35 

40 C J p 407 note 16 

92. Wyo —^Becker v Hopper, supra. 

93. Kan—Tracy v Kerr, 28 P 707, 
47 Kan 656 

40 C J p 407 note 18 

94. Mo—American Radiator Co v. 
Conner Plumbing ft Heating Co. 
211 S W 66, 277 Mo 548 

40 C J p 407 note 19 

96. Okl.—Union Bond ft Investment 
Go V Bernstein, 139 P 974, 49 Okl 
527. 
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owner to the general contractor to whom they were 
due under the contract, the contractor is a neces¬ 
sary party in order that the owner may be protect¬ 
ed as against such contractor by the judgment con¬ 
cluding the facts on which the right of the subcon¬ 
tractor to recover depends.86 Where the statute un¬ 
der which the action is brought creates a duty di¬ 
rectly on the part of the owner to the materialman 
or laborer, the action for a breach of such duty is 
not for the enforcement of a lien and the general 
contractor has been held not to be a necessary par¬ 
ty;®*? nor, it has been held, is the contractor a 
necessary party under a statute confining the sub¬ 
contractor’s lien to the amount due from the owner 
to the principal contractor at the time of the service 
of notice on the owner Where the statute does 
not expressly or by implication require the principal 
contractor to be a party and the subcontractor is 
not required to exhaust his remedy against the 
principal contractor before proceeding against the 
property, and in an action by the subcontractor the 
owner may interpose any defense which would be 
available to the contractor, it has been held that, 
while the contractor is a proper, he is not a neces¬ 
sary, party, so as to require a stay of proceedings 
until service of process on the nonresident contrac¬ 
tor ®® The contractor has been held not united in 
interest with the owner within the meaning of a 
statute requiring persons so united to be joined ^ 

The contractor is a necessary party where it is 
sought to obtain a personal judgment against him,2 
as where the lien may have been declared invalid 2 

It is sometimes provided that, although the con¬ 
tractor IS a necessary party, the court may adjudi¬ 
cate the lien in case the sheriff shall return that he 
is unable to find the original contractor ^ 


After assignment of interest If the contractor 
has assigned his interest to the subcontractor the 
former is not a necessary party ® 

Several general contractors Where the joinder 
of the principal contract is regarded as necessary. 
It has been held that, if there are several contrac¬ 
tors by whom the subcontractor or materialman is 
employed, they should all be joined,® although it has 
been held that a failure to make a prompt objection 
to the nonjoinder of one of the contractors waives 
the objection,*? and that, where there are several 
joined in the contract, one may be sued alone, and 
if the owner desires the other joint contractors to 
be made defendants the court may in its discretion 
have them brought in ® It has been held that, 
where but one of two contractors was served, the 
court may by statutory permission render judgment 
against both, enforceable against the joint property 
of both and the separate property of the one 
served ® Under a statute requiring the parties to 
the contract to be made parties, it has been held 
that, where several contractors jointly undertake the 
contract, they being jointly and severally liable, it is 
sufficient if either or only one of them is made a 
party defendant i® 

h. Effect of Fadnre to Jom Parties 

A failure to Join a proper party may be waived, but 
failure to Join a necessary party may not. 

If the issues between those who are present can 
be tried notwithstanding the absence of others who 
may not be concluded by the proceeding, or if the 
establishment of the hen does not depend on the 
presence of such omitted parties, the rule that an 
objection for a defect of parties will be waived if 
not made properly or in time has been applied 


96. NT—Hilton Bridge Constr Co 
V New York Cent & H R R Co. 
40 NE 86, 145 NY 390. 

97. Ga—R C "Wilder’s Sons Co v 
Walker, 25 SE 571, 98 Ga 508 

40 C J p 406 note 3 

9& Iowa—^W D. Jenkins Lumber 
Co V Cramer, 160 NW 42, 182 
Iowa 161 

40 C J p 407 note 4 

99. S D —Burg^i v Rudgers, 108 N 
W 253, 20 S D 646 

1. NT —Maitens v O'Neill. 116 NY 
S 260, 131 App Div 123, 1 N Y Civ 
Proc NS 293, reargument denied 
118 NTS 1123, 134 AppDiv 924 

2. Cal—^Wood V Oakland & B Rapid 
Transit Co, 40 P 806, 107 Cal 500 

40 C J p 407 note 6 

Community obligation 
Where a materialman seeks a per¬ 
sonal judgment against the contrac¬ 


tor and asks that it be declared a 
community obligation of the contrac¬ 
tor and wife, the wife of the con¬ 
tractor IS properly joined—Rasmus- 
son V Liming, 96 P 1044, 50 Wash 
184 

3. Cal—Los Angeles Pressed Brick 
Co V Higgins, 97 P 414, 8 Cal App 
514 

4. Okl —^McGill V Cooper Supply 
Co, 166 P2d 829, 196 Okl 362— 
General Spoits Co v Leslie & 
Walter Coombs Lumber Co, 288 P 
949, 148 Okl 297—^Harris v Spur¬ 
rier Lumber Co, 265 P 637, 130 
Okl 99 

40 C J p 407 note 10 

5. Ohio —^Kloeppinger v Grasser, 25 
Ohio CirCt 90 

6ii Cal—^McDonald v Backus, 45 
Cal 262 

"VVis—^Harbeck v Southwell, 18 Wis 
418 


7. Wis—Harbeck v Southwell, su- 
pia 

8. Colo —^Barnes v Colorado Springs 
& Clippie Czeek Dist R Co, 94 
P 570, 42 Colo 461 

40 CJ p 408 note 28 

9. Minn—Julius v Callahan, 65 N 
W 267, 63 Minn 151 

IOl Mo —EEassett v Rust, 64 Mo 
326 

40 C J p 408 note 30 
11. Nev—Zasucha v Allen, 51 P2d 
1029, 56 Nev 339 
40 C J p 408 note 31 
Other objection 

In proceedings by a subcontractor 
to enforce a mechanic's lien, fact 
that defendant contended that the 
contract was not his contract was 
not a waiver of the objection that the 
proper parties were not before the 
court—Godfrey Lumbei Co v. Eline, 
125 NW 682, 160 Mich 565. 
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However, where a necessary party has not been 
joined, his nonjoinder cannot be waived 12 It has 
been held that the omission of a necessary party 
IS fataP® and warrants a dismissal of the proceed¬ 
ing,^^ but it has been held that a court will not dis¬ 
miss because of such defect unless it appears that a 
decree will have the effect of depriving the omitted 
party of his property rights or of unnecessaril> bur¬ 
dening the owner with a multiplicity of suits It 
has been held that it is the duty of a complainant to 
see and know that he has before the court all neces¬ 
sary parties, or his decree will not be binding, 
and, where he takes a decree without making the 
necessary parties defendant to his bill and the ne¬ 
cessity of their presence is disclosed, the decree will 
be reversed 

§ 285. Intervention, Addition, or Substitu¬ 
tion of Parties 

As a general rule the court may permit parties to be 
added or to intervene where their presence is necessary 
to a complete determination of all of the issues. 

While the addition or substitution of parties rests 
largely on the law and practice of the forum in 
which the hen action is pending, generally the court 


has power in the equitable proceeding through 
which the lien is enforced, and, under the statutory 
provisions in that respect, to add other parties if 
their presence is necessary to a complete determina¬ 
tion of the matters involved as between all persons 
interested For example, the general contractor 
may be brought in,is a mortgagee may be brought 
in by a supplemental bill,19 and it has been held that 
the court of its own motion should order parties 
brought in who by the statute are made necessary 
parties to the proceeding 20 xhe assignee of the 
lienor’s claim may be substituted as plaintiff 21 So 
the statute may provide for the substitution of the 
representatives of a decedent22 or of a defendant 
for whom a guardian has been appointed 23 

A party may be added as a defendant although 
the relief asked is in the alternative, 2 * but plaintiff 
cannot bring in or the court add parties, unless 
plaintiff has a cause of action against defendant or 
some person originally made a defendant,25 and if 
the matter has already been submitted, and the par¬ 
ty is not a necessary party, the trial will not be 
opened.26 Where the property against which the 
hen is sought to be enforced is destroj'ed by fire, the 
insurance company, it has been held, may be 


la. Mo—^Harrison y Creason, 176 
SW2d 849, 238 MoApp 118. 

40 C J p 408 note 32 
Tune objection raised 

(1) An objection to a petition to 
enforce a mechanic’s lien that it does 
not implead necessary parties may 
be taken in the answer thereto or at 
the hearing —Prather Engineering 
Co V Detroit, etc, R. Co, 116 N W 
376, 162 Mich 682 

(2) In proceedings by a subcon¬ 
tractor to enforce a mechanic's lien, 
the objection that the contractor was 
not made a party defendant can be 
taken at the hearing—Godfrey Lum¬ 
ber Co V Kline. 125 NW 682, 160 
Mich 666 

13. NY—Gass v Souther, 61 NT 
S 805, 46 AppDiv 266, affirmed 
60 NB 1111, 167 NT 604 
40 C J p 397 note 64 

Ala—Builders* Supply Co v 
Smith, 138 So 721, 222 Ala 654, 
followed in Builders* Supply Co 
V Phillips, 133 So 728, 222 Ala 
656, and Smith v Chestnut, 133 So 
723. 222 Ala 566 

18b Ill—^Bingaman v Dahm, 80 N 
E3d 509, 307 lllApp 432 
Stay proceeding 

The lack of a necessary party m 
a suit to foreclose a mechanic’s lien, 
if objection is properly raised, will 
operate to deprive a foreclosing lien 
claimant of his right to proceed un¬ 
til he makes omitted necessary party 


a party to his proceeding—^Binga- 
man v Dahm, supra 
16L Ill —Race y Sullivan, 1 Ill App 
94 

40 C J p 397 note 66 
17. Minn —^Wheaton v Berg, 63 N 
W 926, 50 Mmn 525 
Pa —Magazine v Albenzi, Com PI, 25 
Wash Co 127 
40 C J p 408 notes 35, 36 
Joining party after time to institute 
proceeding has expired see supra 
9 282 h 

]bienoi's creditors 

In suit to foreclose mechanic’s lien, 
general contractor, if he saw fit to 
do so, could have impleaded alleged 
subcontractor's creditors who filed 
no notice of their claims and were 
not parties to the action—William¬ 
son & Adams v McMahon-McEnte- 
gart, Inc, 10 N T S 2d 87, 256 App 
Div 813 
IDaches 

Defendant held not guilty of laches 
in making motion to bring in addi¬ 
tional paities—Hilton Bridge Const 
Co V New York Cent & H R R Co, 
32 NTS 614, 84 Hun. 225, modified 
on other grounds 40 NE 86, 145 N 
T 390 

la WVa—^Augir v Warder, 81 S 
E 708. 74 W Va 103 
40 C J p 409 note 37 
la Tenn—Ragon y Howard, 37 S 
W 136, 97 Tenn 334 

SO. NT —Gass v Souther. 61 NT S 
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305, 46 AppDiy 266, aifirmed 60 
NE 1111. 167 NT 604 
40 C J p 409 note 39 

21. Ill—H G Wolff Co V Gwynne, 
2 N£2d 585, 284 Ill App 646 

Supplemental pleadings 
Under a statute providing that, 
where any interest In an action has 
been transferred, the court may at 
any time within one year thereafter, 
on motion, allow the action to be 
continued by or against the succes¬ 
sors in interest, where a pendente 
lite assignee of a mechanic’s lien, 
within one year after such assign¬ 
ment, made the required motion, but 
failed to file and senr'e supplemental 
pleadings as required by statute, the 
irregularity was such as might be 
cured by afterward filing and serv¬ 
ing such pleadings—Powell v No¬ 
lan, 67 P 712. 27 Wash 318 

22. Ill—Sorg y CrandaJl, 84 NE 
181, 333 Ill 79. 

23. Me—^Pratt y. Seavey. 41 Me. 
370 

24. N T —Williams v Edison Elec¬ 
tric Illumin Co, 16 NTS 857 

25. Neb —Corpus Jons quoted lu 
Johnson v Olson, 273 N.W ^01, 
205, 132 Neb 778 

40 C J p 409 note 48 

26. Neb —Corpus Juris quoted In 
Johnson y Olson, 273 N W 201, 
205. 132 Neb 778 

NY—^Mulligan v Vreeland, 84 NT 
S 990, 88 Hun 188. 



§ 285 


MECHANICS’ LIENS 


57 C J. S 


brought in as a party 27 Where the proceeding is 
in the nature of a proceeding in rem by a bill in 
equity on behalf of the complainant and all other 
lien claimants, in which all hen claimants must ap¬ 
pear and file their claims, if any refuse so to ap¬ 
pear the decree and sale thereunder will extinguish 
all mechanics* liens and there is no necessity to bring 
m such refusing party as a defendant 28 One who 
disputes the amount of his liability cannot have an¬ 
other substituted to bear the expense of the litiga¬ 
tion 29 

Intervention. Under the various statutory pro¬ 
visions persons having hens on the property or in¬ 
terests in the controversy or whose presence may be 
proper or necessary to a complete determination of 
the entire litigation ordinarily are permitted to 
come in and be made parties as though they had 
been originally joined 20 So one having an inteiest 
as an owner,31 or purchaser,32 or mortgagee,23 or 
assignee of a mortgage,24 or purchaser at a mort¬ 
gage foreclosure,36 or an original contractor who 
has assigned the notes given by the owner to com- 
plainant,26 or other mechanics* hen claimants, 
whose rights and priorities should be settled,27 may 
come m However, it has been held that, since the 
proceedings on a hen and the right of parties to in¬ 
tervene to protect their interests are regulated by 
statute, one seeking to intervene cannot do so where 
the statute does not authorize intervention or pro¬ 
vide the manner therefor.28 

One seeking to intervene must show some title or 
interest in the property 29 The surety on a contrac- 
tor*s bond may not intervene where the hen claimed 


is net of a class for which he may be liable ^9 
Where, after institution of proceedings to foreclose 
a mechanic*s hen, the lienor begins an action at law 
against the guarantors of the owner*s contract and 
favorable judgments are rendered in both proceed¬ 
ings, the guarantors after payment of the judg¬ 
ment against them have no absolute right to inter¬ 
vene in the hen proceedings,**! and they will not 
be permitted to intervene where tlie judgment di¬ 
rects that from the proceeds of sale the amount of 
the hens of the single defendant lienors be first 
paid, then the amount of plaintiff*s hen, less the 
sums so first directed to be paid and that the sur¬ 
plus, if any, be paid into court ^2 

Necessity for intervention In the absence of a 
statute so requiring, one hen claimant is not re¬ 
quired to intervene in the proceeding of another 
claimant^3 notwithstanding he may have actual 
knowledge of its pendency However, by force of 
statute in some jurisdictions other hen claimants 
are connected with the proceeding from the time 
the action is begun and notice is published, and the 
proceeding is one to enforce not only the hen of 
plaintiffs, but all recorded hens so that the holders 
of other hens are obliged to prove their claims 
therein or be held to have waived them ^2 A stat¬ 
ute providing that every creditor having a hen un¬ 
der a statute on the property may appear and prove 
his claim does not require other lienors to come in, 
but they may bring individual suits for the enforce¬ 
ment of their hens ^2 

A statute requiring that hen claimants who file 
their hens after the action is begun shall apply to 


27. NT —R Prescott & Son v Nye, 
228 NTS 156. 228 App Diy 356 
28L Md—Kelly v Gilbert. 28 A 274. 
78 Md 431 

2B. NT —Chamberlain v O’Connor. 

1 ED Smith 665, 8 How Pr 45 
Ohio—Busse v Voss, 9 Ohio Dec. 
Reprint. 441. 13 Cine L Bui 542 

30. Ill —Svela v Bloch. 14 N E 2d 
299. 294 Ill App 515. 

40 C J p 409 note 49 
Petition for intervention see infra 
S 302 

31. Ill —Svela v Bloch, supra 

La—St Landry Lumber Co v Agr- 
Sers, App. 147 So 569 
40 C J p 410 note 50 

32. Kan —E W Hamson Lumber 
Co V Galligan, 235 P 94. 118 Kan 
293 

Nev—Nellis v Johnson. 57 P 2d 892. 
57 Nev 17 

Or—^E J Stzuntz Planing Mill Co v 
Paget. 262 P 263. 123 Or 651. re¬ 
hearing denied 263 P 389. 123 Or 
661 

40 C J p 410 note 51. 


Discretioii of court 
Whether purchaser pendente lite 
could intervene in action to foreclose 
mechanic’s lien was for discretion of 
trial court—Howard v Fisher. 283 
P 1042. 86 Colo 493 

33. Tex—Continental Supply Co v 
Forrest E Gilmore Co of Texas, 
Civ App . 55 S W 2d 622, error dis¬ 
missed 

40 C J p 410 note 52 

34. Kan—^Erving v Phelps & Bige¬ 
low W’^indmill Co, 35 P 800, 52 
Kan 787 

40 C J p 410 note 63 

35. Mo —^Kling v% Railway Con¬ 
struction Co. 4 Mo App 574 

40 C J p 410 note 54 

36. Va—Paiio v Bethell, 75 Va 
826 

37. Ill —Stankiev/icz v Irvine, 85 N 
E2d 433, 310 111 App 673—U S 
Gypsum Co v Rajideill, 21 N E 2d 
327, 300 Ill App 610. 

40 C J p 410 note 56. 
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38. Pa—Pagnacco v Faber, 78 A 
172, 224 Pa 18 

40 C J p 410 note 57 

39 Ga—^Arnold v West Lumber 
Co, 31 SE2d 410, 198 Ga. 207 

40 C J p 410 note 60 

40. Ala—Centiai Lumber Co v 
Schilleci, 148 So 614, 227 Ala 29 

41. N T —Van Etten v Sphinx 

Holding Corp, 186 NTS 695, 114 
Misc 436, affirmed 188 N.T S 956, 
197 AppDiv 929 

48. NT—Van Etten ▼. Sphinx 
Holding Coip. supra 

40 C J p 410 note 59 

43. Neb—Wakefield v Van Dorn, 73 
NW 226, 53 Neb 28 

44. Neb—^Wakefield v Van Dom, 
supia 

45. Nev—Hunter v Truckee Lodge 
No 14 I O O F. 14 Nev. 24 

40 C J p 411 note 63 

46. Mass —Sexton v Weaver, 6 N B 
367, 141 Mass 273. 
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be joined as parties in intervention bas been held 
to preclude the making of such lienor a party by 
motion where he has not anplied to be made a par¬ 
ty A provision in a mechanics’ lien law giving 
any person interested the right to intervene to con¬ 
test the validity of the hen is not exclusive and 
does not preclude other hen creditors from contest¬ 
ing the validity of the hen in another court on dis¬ 
tribution of the proceeds of a foreclosure sale in 
that court Where a record of a mortgage by 
reason of a mistake in the description of the proper¬ 
ty of the mortgage does not afford constructive no¬ 
tice, the mortgagee must set up his mortgage by in¬ 
tervention in a proceeding to foreclose a material¬ 
man’s lien.^9 

Joinder either as defendant or plaintiff Where 
the proceeding is in effect a suit in chancery, the 
general rule which obtains in courts of equity con¬ 
trols and all parties in interest should be before the 
court either as plaintiffs or defendants and they 
may be introduced in either capacity 

§ 286. Process in General 

In the absence of waiver or appearance, service of 
process on the necessary parties is essential to the valid¬ 
ity of a proceeding to enforce a mechanic’s lien 

In the absence of a waiver or appearance,5i serv¬ 
ice of process or the giving of notice in the manner 
prescribed by law on the necessary parties is es¬ 
sential to the validity of a proceeding to enforce a 
mechanic’s lien,52 and it is not sufficient merely to 
name one as a party in the pleadings in order to 
conclude him Actual or constructive notice must 
be given, although the proceeding is regarded as 
strictly in rem®^ or in the nature of a proceeding in 


rem Where, as far as disclosed by the record, 
certain persons are not necessary parties, it is im¬ 
material vhether process was served on them®® 

As agamst original contractor Where the con¬ 
tractor IS a necessary party in a suit by a subcon¬ 
tractor in that the claim against him must be estab¬ 
lished before the hen can be enforced, he must be 
brought in by process if he does not appear,57 al¬ 
though, as stated supra § 284 g, in some jurisdic¬ 
tions the court maj’- proceed to adjudicate the hen 
where the contractor cannot be served, and it has 
been held that, where there is no objection on the 
gpround of the absence of proof of service of proc¬ 
ess, the court is not precluded from rendering a de¬ 
cree as between the subcontractor and the owner.®® 
Althougn under the statute a materialman seeking 
to enforce a hen must either obtain a judgment 
against the contractor or sue him concurrently with 
the owner, the owner of the premises after under¬ 
taking to bring the contractor before the court and 
procuring an order enjoining materialmen from in¬ 
stituting any suit looking to the foreclosure of their 
hens cannot object that the contractor is not per¬ 
sonally served®® Where the contractor and owner 
are made parties defendant and the owner only is 
served, the contractor may be brought in, as m cas¬ 
es where only one of two defendants is served ®® 

By defendant or intervening lienor. It has been 
held that, as the court has jurisdiction to determine 
all hens set up, a separate summons to the owner 
by each of the defendant lienors is not necessary,®^ 
although service on the cross complaint on the par¬ 
ties affected by the allegations setting up the hen 
IS required if a summons is not served ,®2 and it 
has been held that a personal judgment against the 


47. Wash —Lavanway v Getnnon, 76 
P 1117, 37 Wash 593 

•48. U S —Pusey & Jones v Pennsyl¬ 
vania Paper Mills, CCFa, 173 F 
634, omrmed 185 F 481. 107 C 
CA 681 

49. Wash—Zurfluh v Hartman, 174 
P 963, 103 Wash 462, reheard 178 
P 454, 106 Wash 700 

60. SD—Buigi \ Rudgers, 108 N 
W 253, 20 SD 646 

40 C J p 411 note 68 

51. Mo —Badger Lumber Co v 

Goodrich, 184 SW2d 436, 353 Mo 
769 

Ohio—Crandall v Irwin, 39 NE2d 
608, 139 Ohio St 253, 139 ALR 
895, adhered to 40 NE2d 938, 139 
Ohio St 463 139 ALR 900 

40 C J p 411 note 70 

58. Mo —Badger Lumber Co v 

Goodrich, 184 SW2d 435, 353 Mo 
769—Coerver v Crescent Lead & 

57CJS-58 


Zinc Corporation, 286 SW 3, 315 
Mo 276 

40 C J p 411 note 71 
Farties named In hill in lien pro¬ 
ceeding are the only ones against 
whom summons can be issued or 
publication had —Alexander Lumber 
Co V Kellerman, 192 NE 913, 358 
Ill 207 

53. Minn—Hokanson v Gunderson, 
66 NW 172, 51 Minn 499, 40 Am 
SR 354 

40 CJ p 412 note 73 

54. Md —McEIim v Mason, 3 Md Ch 
186 

55. Neb—Meyers v Le Poidevin, 4 
NW 319. 9 Neb 535 

56. Colo —Branham v Nye, 47 P 
402, 9 ColoApp 19 

57. Okl—General Sports Co v Les¬ 
lie & Walter Coombs Lumber Co, 
288 P 949, 143 Okl 297 

40 CJ p 412 note 77 
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58. Mich —^Peninsular Stove Co v. 
Crane, 197 NW 693, 226 Mich 
130 

59. Ark—Corpus Jniis cited in Peo¬ 
ple's Building & Loan Ass'n v 
Leslie Lumber Co, 38 S W 2d 759, 
762, 183 Ark 800 

40 C J p 412 note 79 

ea NY —Lowber v Childs. 2 ED 
Smith 577, 1 Abb Pr 415 

61. Utah—Culmer v Come, 61 P 
1008, 22 Utah 216 
40 C J p 412 note 81 
Party served under assnsned name 
Lien claimant, served as individ¬ 
ual doing business under assumed 
name, who filed cross complaint stat¬ 
ing he was real creditor, was en¬ 
titled to foreclosure, even though re¬ 
turn showed service on him as man¬ 
aging agent—Shea v Peters, 268 P 
989, 126 Or 76. 

68. Mo —^Badger Lumber Co v 
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emploj'er or owner is not authorized without serv¬ 
ice of summons on the cross petition, although he 
is bound to take notice of all claims asserted against 
the properly by persons who are made parties un¬ 
der the original petition under a statute providing 
that all defendants having liens may set them up 
in their answers®® According to the practice in 
some jurisdictions, where a general contractor is 
made a party to a suit by a subcontractor, he is not 
bound by a deciee entered on a petition filed by an¬ 
other subcontractor to enforce his hen in the same 
proceeding where he is not served with summons to 
answer such petition ®* 

Sufficiency The character of process or notice 
in a proceeding to foreclose a mechanic’s lien is 
sometimes fixed by the particular statutes with ref¬ 
erence to the character of the parties or interests 
represented,®® and express provisions in the statute 
conferring jurisdiction must be followed with re¬ 
spect to essential elements of form,®® as well as in 
respect of the substance,® ^ and the issue and serv¬ 
ice®® of the summons, notice, or other process pre¬ 
scribed, although defects in the process or the serv¬ 
ice thereof may be waived by a general appear¬ 
ance.®® Where the summons conforms to the ex¬ 
press terms of the statute under which the lien is 


sought, It is sufficient*^® Where the statute pro¬ 
vides that the action shall proceed according to the 
chancery practice as far as it may be applicable, the 
summons is not objectionable because it refers to 
the petition as on the chancery side of the court, 
notwithstanding the cause is required to be placed 
on the common-law docket 

Process running into another county. Since the 
proceeding is in rem or in the nature of a proceed¬ 
ing in rem, it has been held in some jurisdictions 
that personal service on defendant anywhere with¬ 
in the state is sufficient if the suit is instituted in the 
county where the property is located So under a 
statute permitting process to be issued to a county 
other than the one in which suit is brought, where 
defendant residing m such other county can with 
propriety be joined as a codefendant if the owner 
resides and is served m the county where the prop¬ 
erty IS situated and where the suit is brought, the 
summons may be issued to another county for the 
contractor,^® but, where the pleading did not show 
on Its face that materials were furnished under a 
contract with the owner which was necessary in or¬ 
der to show a lien under the particular statute, serv¬ 
ice on the contractor in another county was held in¬ 
sufficient to support a judgment against him for the 


Goodrich. 1S4 SW2d 435, 363 Mo 
769 

40 C J p 412 note 82 
irotloo of claim Insafflolent 
The fact ii.at owner, as defendant 
in mechanics' lien suit was apprised 
by petition that a codefendant was 
also a lien claimant and had previ¬ 
ously been apprised of codefendant’s 
claim by service of a petition in a 
separate suit, did not cure codefend- 
ant's omission to serve owner or his 
attorneys with a copy of cross peti¬ 
tion—Badger Lumber Co v. Good¬ 
rich, supra 

63. Ey —Seiglestyle ▼. Diesenroth. 
12 Bush 296 

64. Va—^Keys Planing Mill Co v 

Eirkbride, 75 SE 778, 114 Va. 

68 

65. Mass —Holmes ▼ Humphreys, 
73 NE 668. 187 Mass 513 

40 CJ p 412 note 85 

66. N J —^Arlington Realty Co v 
Gluck, 130 A 809, 98 NJEq 62 

40 CJ p 412 note 86 
failure to indorse on the claim the 
date of the issuance of the summons 
as required by statute is fatal—^Ar¬ 
lington Realty Co v Gluck, 130 A 
809, 98 N JEq 62—40 C J. p 412 note 
86 [a] 

Nonprejndioial defects 

(1) Summons in action to fore¬ 
close mechanic’s lien will not be set 
aside for defects which do not af¬ 


fect or prejudice substantial rights 
of defendant, as failure to state 
amount of lien or improvement out 
of which It arose, in view of fact 
that all facts relating to claim were 
readily ascertainable from complaint 
which was on file—Dressel v Bnll, 
209 NW 868, 168 Minn 99 

(2) Failure of summons in me¬ 
chanic’s lien action to require an¬ 
swers to be filed with clerk of court 
might be disiegarded—^Melvey v 
Bowman, 212 NW 194, 169 Minn 
504 

Rdsnomer of plamtiff is no ground 
for nonsuit if he identifies himself 
as real lien claimant and shows that 
he 18 party enforcing proceedings — 
Shea V Peters, 268 P 989, 126 Or. 76 

67. Tenn—^Warner v Yates, 102 S. 

W 92, 118 Tenn 548 
40 CJ p 412 note 87. 

68L Iowa—Jones & Magee Lumber 

Co V Boggs, 19 NW. 678, 68 Iowa 

689 

commencement of smt 

(1) In hen proceeding, summons 
cannot issue and publication cannot 
be made against anyone until suit is 
commenced by filing of bill—^Alex¬ 
ander Lumber Co v. Keller man, 192 
NE 913, 368 Ill 207 

(2) Commencement of suit for 
purpose of limitations see supra 9 

282 g 


69. SC—Oliver Vw Fowler, 22 SC 
534 

4 CJ p 1359 note 94—40 CJ p 411 
note 70 [a] 

Bpeoial appearaaoe 
In proceeding to foreclose mechan¬ 
ic’s lien on realty, the entry of a spe¬ 
cial appearance by owners of premis¬ 
es after the lapse of six years from 
date lien was perfected operated as 
a waiver of service by publication — 
Crandall v Irwin, 40 NE2d 988, 139 
Ohio St 463, 139 ALR 900 
Failure to raise objection 
Owner waived irregular service of 
summons where he failed by appro¬ 
priate proceedings to question irreg¬ 
ular service of summons and it af¬ 
firmatively appeared that he was not 
deprived of full period of time with¬ 
in which to pay claim or show cause 
why he should not —State ex rel 
Gore V Chillingworth, 171 So 649. 
126 Fla 645 

70. N J —Booth V Glasser, 99 A 
933, 90 N J Law 91 

40 C J p 413 note 89 

71. Ill—Reed v Boyd. 84 Ill. 66 
40 C J p 413 note 90 

72. Ark—Robins v. East Arkansas 
Builders Supply Co, 137 S W 2d 
924, 199 Ark 1174—Carr v Hahn, 
191 SW 232, 126 Ark 609 

73. Mo —Mathews ▼. Heisler, 68 
MoApp 145 

40 C J p 413 note 92. 
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amount of the claim, no judgment being recovered 
for the enforcement of the hen 

Publication A personal judgment for the amount 
of the claim which will bind the general estate of a 
defendant must be supported by personal service*^® 
in the absence of an appearance,*^® but a construc¬ 
tive service is permitted, as by posting'*'? or by pub- 
lication*?® in proper cases, for the purpose of sus¬ 
taining a judgment against the property, under 
particular statutes or under provisions relating gen¬ 
erally to process appropriate to the remedies for the 
enforcement of mechanics’ hens; but where the 
mechanics’ lien law makes no provision for publi¬ 
cation, and this method of service is not permitted 
except in special cases provided for by statute, an 
order of publication to bring in the owner is un¬ 
authorized The provisions of a statute as to 
service by publication have been held to be manda¬ 
tory, and there must be a compliance with the stat¬ 
utory requirements Where plaintiff has obtained 
an order for service by publication and has made 
publication and proof thereof, a defendant lien 
claimant filing an answer seeking to enforce his 


hen IS not required to sue out a new order of pub¬ 
lication The issuance of summons against a 
contractor, as is required in case of resident de¬ 
fendants, IS not required where it appears by affi¬ 
davit filed with the clerk that he is a nonresident.®- 

§ 287. Attachment 

Under some statutes proceedings for enforcement of a 
mechanic’s hen are initiated by attachment of the prop¬ 
erty against which the lien is claimed 

Actual seizure or attachment of the property is 
not necessary m order to acquire jurisdiction in a 
proceeding to enforce a mechanic’s hen,®® and at¬ 
tachment IS not a proper remedy®* without a stat¬ 
ute authorizing it, except for the causes enumerated 
in the general attachment laws 8® Further, it has 
been held that a proceeding by attachment is in¬ 
consistent with a proceeding to enforce a material¬ 
man’s hen for the same property ®® 

Under some statutory provisions mechanics’ hens 
are enforced by attachment followed by judgment 
and execution for the amount secured, ®7 or b> at¬ 
tachment based on a sworn bill or petition®® or affi- 


74. Ohio—Chapman v Bolton Steel 
Go, 4 Ohio CirOt 242, 2 Ohio Gir 
Dec 623 

75. Colo —Da via v John Mouat 
Lumber Co. 81 P 187, 2 Colo App 
381 

40 C J p 413 note 94 

76. Ill—^Weidle v Blgin, Joliet & 
Eastern R Co, 152 111 App 292 

77. Iowa—Colcord v Funck, Morr 
p 178 

40 CJ p 418 note 96 

78. Mo—Holland v CunlilE, 69 SW 
787, 96 Mo App 67 

Ohio—Crandall v Irwin, 89 NE2d 
608, 139 Ohio St 263, 139 ALR 
896, adhered to 40 NE2d 933, 139 
Ohio St 463, 139 ALR 900 
Wash—^Neukirch v Wong. 81 P2d 
499, 195 Wash 451 
40 C J p 418 note 97 
irnknowiL owners 

(1) Order of publication In suit to 
foreclose mechanic’s lien was not 
necessary to secure service on un¬ 
known holders of notes secured by 
trust deed on property where serv¬ 
ice was had on all parties having an 
interest in the notes and trust deed 
as disclosed by the proper public rec¬ 
ords—Uhng V Hill-Behan Lumber 
Co, 110 SW2d 412, 341 Mo 851 

(2) In materialman’s lien proceed¬ 
ing, fact that summons against un¬ 
known owners was issued before fil¬ 
ing of affidavit as to them did not in¬ 
validate service of process on un¬ 
known owners by publication —^Alex¬ 
ander Lumber Co v Kellerman, 192 
NE 913, 368 Ill 207. 


(3) Where affidavit as to unknown 
owners was attached to complaint 
for mechanic’s lien, there was filing 
of affidavit in compliance with stat¬ 
ute—Burgoyne v Pyle, 261 Ill App 
356 

Attachment or seanestration 
In action to foreclose mechanic’s 
hen, service by publication on non¬ 
resident owners was authorized 
without attachment or sequestration 
of the property—^Neukirch v Wong, 
81 F 2d 499, 195 Wash 451 

79. Miss —Falconer v. Frazier, 16 
Miss 235 

80. Ill—Burgoyne Vw Pyle, 261 Ill 
App 356 

40 C J p 414 note 99 

81. Mo —Hydraulic Press Brick Co 

V Lane, 200 SW 306, 198 Mo App 
438 

82. W Va —Augir v "Warder, 81 S E 
708, 74 WVa 103 

83. NC—^Bernhardt v Brown, 24 S 
E 527, 118 NC 700. 36 LRA 402 

40 C J p 414 note 3 

84. Tex —^Aiken v Keiinedy, 1 

White & W Civ Cos, CtApp 9 
1321 

85 Kan—Gillespie v Lovell, 7 Kan 
419 

Tenn—^Hillman v Anthony, 4 Baxt 
444 

86. Ark—Pratt v Nakdimen. 138 S 
W 974, 99 Ark 293, Ann Cas 1913A 
872 

87. Miss—Beeson-Moore Motor Co 

V Catlett. 91 So 564, 128 Miss 865 
10 C J p 414 note 7 
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Attachment is a necessary incident 
to the action to enforce the lien — 
Goodro V Tarkey, 22 A 2d 509, 112 
Vt 213 

On trial of claimant’s issue for 
pioperty levied on in a proceeding 
to satisfy a mechanic’s lien, plain¬ 
tiff cannot recover where it does not 
appear from the record that a judg¬ 
ment condemning the propeity for 
the satisfaction of the lien has been 
rendered —Beeson-Moore Motor Co 
V Catlett, 91 So 561, 128 Miss 865 
8ft Tenn —Reed v. Fuller, 65 S VST 

2d 841, 16 Tenn App 47 
40 C J P 414 note 8 
Auxiliary and collateral process 

Attachment in mechanic’s lien suit 
is not leading process, but auxJiaxy 
and collateral to original process, b> 
which suit IS commenced, and may 
be incorporated with such process — 
Reed v Fuller, supra 
Property in onstody of court 

(1) In an action to enforce a me¬ 
chanic’s lien wheie the property was 
in the custody of the court, because 
of an insolvency pioceeding, it was 
not necessazy that the attachment be 
actually levied in order that the lien 
be established —^Nicely Vi. Nicels', 8 
Tenn App 134 

(2) Attachment, granted and lev¬ 
ied on petition of mtervening me¬ 
chanic’s lien claimant, was sufficient 
to support enforcement of lien of 
original claimant, who filed bill, con¬ 
taining all essentials of petition, 
with bond and security, but did not 
sue out attachment—Reed v Fuller 
65 SW2d 811, 16 Tenn App 47. 
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davit showing the necessary facts entitling the par¬ 
ty to the relief,®® and under such provisions the at¬ 
tachment must be issued and levied within the lim¬ 
itation period, and the mere commencement of a 
suit without such issue and levy of attachment is 
not sufficient®^ even though the attachment is issued 
and levied subsequently ®i Under a statute au¬ 
thorizing enforcement of mechanics* and furnish¬ 
ers’ hens by attachment cither at law or in equity, 
the attachment authorized cannot be used as the 
leading process to bring defendants before the 
court-®® Since the proceeding is statutory, the 
party resorting to it must allege in his affidavit the 
facts which entitle him to the relief under the stat¬ 
ute,®® but an affidavit which states the facts re¬ 
quired by the statute in order to secure the hen and 
complies with the statute in other respects is suffi¬ 
cient,®^ and the grounds for attachment under the 
general attachment laws need not be set out,®^ and 
other requirements relating to attachments under 
the general attachment laws are not applicable®® 
except as provided by the mechanics* hen statute.®^ 


§ 288. Scire Facias 

Under some statutes scire facias Is used as a pro¬ 
ceeding to enforce a mechanic’s lien. 

While scire facias was known to the common law, 
Its application to the enforcement of mechanics* 
hens IS statutory,®® and the statutes in some juris¬ 
dictions provide for the use of scire facias as a 
proceeding to enforce mechanics’ hens®® Such 
statutes govern as to the form of the writ,i the 
mode of service,® and the defenses which may be 
made ® The proceeding is regarded as in rem ^ 
It must be based on a subsisting hen® and the as¬ 
certainment of the amount of the debt is inciden¬ 
tal ® Hence, it will not he where the hen has been 
divested by a judicial sale ^ 

The scire facias notifies the party and gives him 
an opportunity to show cause against enforcing the 
hen® and amounts to the institution of suit ® The 
wnt discloses the facts on which it is founded, it 
IS in the nature of a declaration and the plea is 
properly directed to it,i® and it must be issued^i 
and served^® in strict compliance with the require¬ 
ments of the statute. 


Titlt and posBession of property otb- 
erwiaa acgiilred 

Wliere mechanic's lienor bringing 
suit has pievioual> acquired title to 
and possession of property, attach¬ 
ment process is unnecessary—^-Vm- 
stein Realty Co v Williams, 40 S W 
2d 1007, 163 Tenn 69 
Bsmedy by jndgxaent and execution 

(1) Restriction to remedy by at¬ 
tachment in enforcing mechanic's 
lien applies to subcontractor only — 
Amatein Realty Co v Williams, su¬ 
pra 

(2) Remedy by judgment and exe¬ 
cution see supra S 263 

89. Fla—Summerlin y Thompson, 
12 So 667, 31 Fla 369 

90. Tenn—Reed v Fuller, 65 S W 
2d 841, 16 Tenn App 47 

40 C J p 414 note 10 
CoBunneement of aation 

(1) The time within which the ac¬ 
tion must be commenced is deter¬ 
mined by the date on which the at¬ 
tachment IB m'lde—Goodro v Tar- 
key. 22 A 2d 609, 112 Vt 212 

(2) When proceedings deemed in¬ 
stituted for purposes of limitations 
generally see supra 5 262 g 

91. Tenn—Ragon v Howard, 87 S 
W 136, 97 Tenn 334 

98. Tenn—Warner v Tates, 102 S 
W 92, 118 Tenn 548 
40 C J p 414 note 13 

93. Fla —Stearns v Jajdon, 8 So 
640, 27 Fla 469 
40 C J P 414 note 14 


94. Fla—Summerlin v Thompson, 
12 So 667, 31 Fla 369 

96. Fla—Strong v Lake Weir 

Chautauqua & Lyceum Ass'n, 6 So 
882, 25 Fla 766 

Tenn—^Hillman v Anthony, 4 Boxt 
444 

96. Tenn —McLeod v. Capell, 7 
Baxt 196 

40 C J p 415 note 17 

97. Fla—Strong v Lake Weir 

Chautauqua & Lveeum Ass'n, 6 
So 882. 25 Fla 765 

40 C J p 415 note 18 

98. Mo—^Doellner v Rogexs, 16 Mo 
340 

40 C J p 415 note 19 

99. Pa—Berlin v Harvey. 26 Fa 
List & Co 609, 20 West Co LJ 
43—Kempter v Buckley, Com PI, 
40 LackJur 117—^Diem y Wliirt, 
Com PI, 50 Lane L Rev 259, 13 
SomLegJ 163 

40 C J p 415 note 20 
Essential parties to mechanic's lien 
proceeding, including original con¬ 
tractor, must be made on issuejice 
of writ of scire facias—lannotti v 
Kalmhacher, 166 A. 366, 4 WWHarr 
Del. 600 

Where mechaue’e lien has been 
stricken ftom record, writ of scire 
facias sur mechanic's lien is prop¬ 
erly quashed—Johnson Service Co 
y Fayette Title & Trust Bldg. 96 
pa Super 543 

1. Pa—Burger v S R Moss Cigar 
Co. 74 A 219, 225 Pa^ 400. 

40 C J p 415 note 21 
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8. Pa—Burger v S R Moss Cigar 
Co, supra—^Atlantic Terra Cotta 
Co y Carson, 63 Pa Super 91 

3, Pa—Burger v S R Moss Cigar 
Co. 74 A 219, 22>5 Pa 400 
Contract against liens is available 

as a defense—^Hudak v Falasa, 12 

Pa Diet & Co 485 

4. Ark—McCullough v. Caldwell, 6 
Ark 237 

40 C J p 416 note 24 

Proceedings to enforce mechanic's 
lien SJB generally in rem see supra 
S 265. 

6- Pa—Anshuts v McClelland, 5 
Watts 487 

40 G J p 415 note 25 

6. Pa—Anshutz y. McClelland, su¬ 
pra 

7, Pa —Rosenberg y Cupersmith, 87 
A 670, 240 Pa 162, 47 LRA.NS, 
706 

40 C J p 415 note 27 

a Md—^Kees v Eemey, 6 Md 419 

9. Ark—^Brackney v Turrentine, 14 
Ark 416 

10. Md—^Wilson vi Merryman, 48 
Md 328 

40 G J p 416 note 30 

11. Pa—^Davis v Mt Olivet A M 
E Church, 15 PaDist 946, 33 Pa 
Co 111—Schoser v Chapin, Com 
PI. 33 LuzLegReg 61 

40 C J p 416 note 81 

18. Del—Carswell y. Fatzowski, 63 
A 54, 19 Del 593 

40 C J p 413 note 32. 



57 C J S 


MECHAXICS' LIENS 


§ 2S9 


Persons interested who are not notified as re¬ 
quired by the statute cannot be prejudiced by any 
consent agreement between the mechanic filing the 
lien and the parties against whom the writ issues 
by which notice is waived Under a statute pro¬ 
viding for two writs of scire facias, one to recover 
and the other to continue the hen, the scire facias 
to continue the hen may issue pending a scire facias 
to recover 

§ 289. Notice of Pendency of Action 

Mechanic's lien statutes sometimes require the filing 
of notice of lis pendens and some general lis pendsns 
statutes have been held to apply to proceedings to enforce 
mechanic's liens 

It has been held that, where the requirements of 
the mechanics’ hen statute are complied with, all 
persons dealing with the property must take notice 
of the mechanic’s hen although no lis pendens no¬ 
tice is filed,15 and in the absence of a statutory re¬ 
quirement a notice of the pendency of the action 
need not be filed in order to hold the property as 
against purchasers pendente lite,i6 nor in the ab¬ 
sence of statutory requirement is the owner bound 
to notify assignees of the contractor of the insti¬ 
tution of a hen suit by a subcontractor 17 How¬ 
ever, a statute of general application requiring no¬ 


tice of hs pendens in actions affecting the title to 
real estate has been held to be applicable to mechan¬ 
ics* hens,i8 and, where hs pendens is not filed, the 
hen is ineffective as against a bona fide purchaser 
or mortgageeis although the notice of hs pendens 
IS not essential to the protection of the hen as 
against a purchaser taking with actual knowledge 
of the claim 20 

Under some mechanic’s hen statutes the lienor is 
required to file or serve a notice of hs pendens 
Under some statutes the lien is lost unless the hs 
pendens is filed within the time prescribed,22 al¬ 
though the debt may be enforced,^3 and, w’here the 
htn on the property is discharged by depositing the 
money in court and the hen is shifted to the fund, 
the filing of a hs pendens is unnecessary 24 On the 
other hand, it has been held that the purpose of re¬ 
quiring hs pendens is to give constructive notice25 
and that a failure in that respect may not be availed 
of by persons who ha\e actual notice 26 Thus a 
notice of hs pendens is not a condition to the en¬ 
forcement of the hen as against the owner 27 So, 
where the hen claimant is required at the time of 
filing the complaint and issuing summons to publish 
a notice of his claim for a certain time in a new's- 
paper notifying all persons holding or claiming liens 


13. Md—McKim v Mason, 3 Md Ch 
186 

14. Pa—^Wornlow v Chester Land 
Co. 6 PaDist 641 

40 C J P 416 note 34 

15. Ark—^Arkansas Foundry Co v 
American Portland Cement Co, 75 
SW2d 387, 189 Ark 779 

Assiffnea of mortarasre 
Assignee failing to file mortgage 
assignment for over year after com¬ 
mencement of action to foreclose me¬ 
chanic's lien was subsequent encum¬ 
brancer bound by all proceedings 
therein—^Wilson v Hayes-Lucas 
Lumber Co. 226 NW 343, 65 SD 
331 

Where transfer was nukle “subjeot 
to encaznbranoes of record" at a time 
when a proceeding to enfozee a duly 
recorded mechanic's lien was pend¬ 
ing, the transferees were charged 
with notice of all facts pending in 
mechanic's lien suit—Johnson v Ol¬ 
son. 273 NW 201. 132 Neb 778 
le. Cal—Tulloh V Boyce, 174 P 
680, 177 P 847. 37 Cal App 761 

17. U S —^Woodward & Lothrop. Inc 
V. Union Trust Co of Rochester, 
N Y. CCDC. 262 P 627 

18. Ala—First Ave Coal & Lumber 
Co V Rimer. 138 So 689, 222 Ala 
64'5—Reeder v. Cox, 118 So 388. 
218 Ala 182 

Wis—Glass V Zachow, 146 NW 236, 
166 WiB. 21. 


What oonstltates lis pendens is 
governed by general statute —Alex¬ 
ander Lumber Co v Kellerman, 192 
NE 913, 358 Ill 207 

19. Ala —Federal Land Bank of 
New Orleans v First Nat Bank, 
185 So 414, 237 Ala 84—First Ave 
Coal & Lumber Co v Rimer. 133 
So 5S9, 222 Ala 545 
Miss—^Hamilton Bros Co v Baxter, 
195 So 335. 188 Miss CIO—McKen¬ 
zie V Fellows, 52 So 628, 97 Miss 
31 

Wis—Glass V Zachow, 145 NW 236, 
156 Wis 21 

2D. Idaho —Smith v Faris-Kesl 

Constr Co, 150 P 25, 27 Idaho 407 

81. Iowa—Joyce Lumber Co v 
Wick, 205 NW 476, 200 Iowa 796 
Mich—^Washtenaw Lumber Co v 
Belding, 208 NW 152, 233 Mich 
608 

Persons aSected 

Notice of lis pendens in mechan¬ 
ic's lien proceeding should set forth, 
either in title or body, persons af¬ 
fected by bill—^Whitehead & Kales 
Co V Taan, 208 NW. 148, 283 Mich 
597 

22. NY—Siracusa v Inch Corpora¬ 
tion. 298 NYS 878, 164 Misc 820 
40 C J p 416 note 43 
Requirement jurisdlotLonal 
N Y —Johnson v Waldo Griffiths. 
Inc, 259 NYS 386. 144 Misc 773 
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Nnnc pro tunc 

Filing of notice of pendency of ac¬ 
tion cannot be supplied nunc pro 
tunc —Johnson v Waldo Griffiths, 
Inc, supra 

Filing by another lien olaunant 
Wheie no lis pendens was filed by 
any lien claimants within year fol¬ 
lowing filing of claimant's notice of 
lien, claimant's lien failed, notwith¬ 
standing suit to foreclose lien was 
commenced witnin a year following 
filing of notice of lien and notwith¬ 
standing a lis pendens vas fi.ed by 
another lien claimant after expira¬ 
tion of year following claimant’s fil¬ 
ing of notice of lien —Siracusa \ 
inch Corporation, 298 NYS 878, 
164 Misc 820 

23. NY—Ward v Kilpatxick, 85 2T 

Y 413, 39 AmR 674 

34. NY—^Ward v Kilpatrick, supia 
—Sheffield v Robinson, 25 NYS 
1078, 73 Hun 173 

25. Mich—^Vander Horst v Kala¬ 
mazoo Apartments Corporation, 
215 NW 57. 239 Mich 693—Wash¬ 
tenaw Lumber Co v Belding, 208 
NW 152, 233 Mich 608 

26. Mich—Hart v Reid, 219 NW. 
692, 243 Mich 175—^Vander Horst 

V Kalamazoo Apartments Corpora¬ 
tion. 216 NW 57, 259 Mich 598 

27. Minn —Julius y Callahan, 65 
NW 267, 63 Minn 154. 

40 C J. p 416 note 49. 



§ 289 


MECHANICS' LIENS 


57 C J S. 


on the premises to appear and exhibit them, 28 it has 
been held that the failure to publish such a notice 
does not defeat claimant’s right of action where it 
docs not appear that there are any other hens, as in 
such case defendant is not prejudiced 29 The re¬ 
quirement IS intended for the protection of third 
persons who may deal with the propeity without 
notice 20 

Licnofs made defendant Where other lienhold¬ 
ers have been made defendants and a notice of lis 
pendens has been filed, it has been held that they 
need not file further notice of Iis pendens,2i al¬ 
though It has also been held that a lienholder set¬ 
ting up his hen by way of cross bill must also file 
his notice of lis pendens,®2 and that, where the no¬ 
tice IS required to contain the names of the parties, 
one whose hen subsequently matures must amend 
a lis pendens already filed by plaintiff so as to in¬ 
clude his name therein as a party or serve a lis 
pendens on his own behalf.28 

An intervener claiming a mechanic’s lien is re¬ 


quired to file a lis pendens24 unless the lis pendens 
already filed by the other parties lists him as a per¬ 
son affected by the proceeding 25 

CancellatiOii or vacation of notice Under a 
statute providing for the cancellation of a notice 
of lis pendens after settlement, discontinuance, 
abatement, or final judgment in an action, a notice 
of lis pendens should be canceled where the hen is 
discharged by failure to begin the action to fore¬ 
close within the time prescribed by statute 3® 

§ 290. Dismissal before Hearing 

General grounds for dismissal, such as want or 
prosecution, apply to proceedings to enforce a mechan>c’s 
lien. 

The courts have a general control over hen ac¬ 
tions pending therein and may direct their discon¬ 
tinuance on grounds applicable to the dismissal of 
other actions 37 For example, the proceeding may 
be dismissed because of a want of diligent prosecu¬ 
tion,3 8 or the proceeding may be dismissed be- 


28. Nev—^Lonkey v Wells, 16 Nev 
271 

Utah—Sandberg v Victor Gold & 
Silver Min Co, 66 P 360. 24 Utah 
1 

29. Nev—Lonkey v Wells, 16 Nev 
271—Elliott V Ivers. 6 Nev 287 

Utah—Sandberg v Victor Gold & 
Silver Min Co. 66 P 360. 24 Utah 
1 

30. Colo—Laverentz v Craig. 219 
P 779, 226 P 250, 74 Colo 297 

Or—J W Copeland Yards v Sheri¬ 
dan, 296 P 838, 136 Or 37, rehear¬ 
ing denied 297 F 837, 136 Or 37 
Bona flda purchaser 

In order to defeat mechanics’ hens, 
notwithstanding failure to file lis 
pendens notice, alleged purchaser 
must prove he is bona fide purchaser 
for value without notice —Jurgens v 
•Sheridan. 296 P 840. 136 Or 45 

31. Mich.—^Whitehead & Kales Co 
V Taan, 208 NW 148, 233 Mich 
397 

NT—O'Neill V Seglin Const Co. 
286 NTS 849. 15'8 Misc 742, af¬ 
firmed 288 NTS 798, 248 App Div 
6S4 

40 C J p 416 note 46 

33. Mich —'Lt J Mueller Furnace 
Co V Wayne Cir Judge, 198 NW 
248, 226 Mich 672 

33. NY—Charles M Gray Marble 
& Slate Co V Schaefer. 200 NTS 
610, 206 App Div 167, affirmed 14*3 
NE 749. 237 NT 576 
Clerk’s failure to make amendment 
Subsequent mechanic's lienor, 
ma^e defendant in action to fore¬ 
close mechanic's lien by order di¬ 
recting amendment of notice of lis 


pendens, was entitled to have action 
continued until determination of his 
claim, notwithstanding clerk’s fail¬ 
ure to make amendment —Maas v 
Olxnstead, 215 NTS 835, 127 Misc 
158 

34. Mich —^Vander Horst v Kala¬ 
mazoo Apartments Corpotation, 
215 N W 57, 239 Mich 693—White- 
head & Kales Co v Taan, 208 N 
W 148, 233 Mich 597 

35. Mich—^Whitehead & Kales Co 
v Taan, supra. 

36b NT—Martens v O’Neill, 116 N 
YS 260, 131 App Div. 123, 1 NY 
CivProc 293, rehearing denied 118 
NTS 1123, 134 App Div 924 
40 C J p 417 notes 54, €5 

37. Cal —Holt V Miller, 6 P 2d 937, 
214 Cal 53S, 79 ALR 844 

Ill —Busca V Gasiorowski, 10 N E 2d 
681, 292 Ill App 167 
40 C J p 478 note 79 
Padded aooounts 

Contractor's bill of complaint to 
enforce lien for material and labor 
furnished was properly dismissed 
under clean hands doctrine where 
contractor padded material and labor 
accounts—^Alsheimer v Palmer, 161 
So '559, 119 Fla. 3<35 

38. Cal —Hayward Lumber & In¬ 
vestment Co V Greenwalt, 12 P2d 
445, 215 Cal 635—Holt v Miller, 6 
P2d 937, 214 Cal 558, 79 A L R 
844—^Bronger v Polytechnic School 
of Beauty Culture, 141 P 2d 480, 
60 Cal App 2d 656 

Mo —Wiles-Chipman Lumber Co v 
Pieper, App. 176 SW2d 50—Hill- 
Behan (Lumber Co v Sellers, App, 
149 SW2d 465 
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NJ—Gluck V Ruiz-Urrutia« 129 A. 

130, 101 N JLaw 558 
Wis —^Wisconsin Lumber & Supply 

Co V Dahl. 252 NW 714, 214 Wis 

187 

Statutory duty 

(1) It is not necessary to resort to 
inherent power of court to dismiss a 
suit to enforce a mechanic's or ma¬ 
terialman’s lien for failure to pzose- 
cute without unnecessary delav, 
since duty is cast on plELintifC to 
prosecute such action without un- 
necessaiy delay by an express stat¬ 
ute—^Wiles-Chipman Lumber Co 
Pieper, Mo App. 17*6 S W 2d 60 

(2) Statutory provision respecting 
discharge of mechanic's lien for lack 
of diligent prosecution of claim was 
held not automatic —Zanzonica v. 
Miller, 155 A 10, 9 NJMisc 597 

Bzense for delay 

(1) In general—Joseph Hams & 
Sons V Delaware, L & W R Co, 
154 A 822, 108 N J Law 141 

(2) Pendency of mortgage foreclo¬ 
sure suit, wherein mechanic’s lien 
claimant was made party defendant 
—^Wisconsin Lumber & Supply Co v 
Dahl, 252 NW 714, 214 Wis 137 

Special demurrer 

A motion to dismiss materialman's 
lien action because of unnecessary 
delay was in nature of a special de¬ 
murrer ajid was a proper method of 
calling to court’s attention the long 
delay in prosecution of the case — 
Wiles-Chipman Lumber Go v Pie¬ 
per. Mo App. 176 S W 2d 50 

Trial court of own motion and. 
without notioe may dismiss action 
to foreclose mechanic’s lien not pi os- 
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cause It was not brought in time,3 9 or because 
of failure to show reasonable diligence as to service 
of summons,40 or a failure to serve necessary par- 
tics,4i or for failure to serve a notice of lien in 
lime, or because of insufficient notice 42 If a per¬ 
sonal judgment can be recovered in the lien pro¬ 
ceeding the waiver of the hen is no ground for 
dismissal of the complaint 43 

The motion to dismiss may be m^de by one who 
IS the legal or equitable owner of the property44 
or by other hen claimants,45 but an action to en¬ 
force a hen which is apparently regular on its face 
cannot be dismissed on motion of a person who is 
not a party and who does not seek to be made a par¬ 
ty with the result of summarily disposing of an issue 
regularly made between plaintiff and one defend¬ 
ant, the other defendant being in default 46 

Time for motion A motion by complainant to 
dismiss his bill without prejudice is properly denied 
where made after the cause has been heard on the 
pleadings and the master’s report of the evidence, 
and It IS apparent to claimant that the decree will 
necessarily be against him,47 but, where the answer 
merely affects the validity of the hen and there is 
no affirmative relief demanded, the case may be dis¬ 
missed on plaintiff’s application after the trial has 
begun and part of plaintiff’s evidence has been in- 

troduced.48 

Affirmative claims by defendants Where the 
statute contemplates a disposition of the entire 
matter of hens in one proceeding, and other hen 
claimants are made defendants and appear, the 
original plaintiff by dismissal of his proceedings 


cannot preclude an adjudication of the rights of 
the other lienors ,4® nor does the fact that the orig¬ 
inal complainant fails to sustain his hen affect the 
right of defendant and other hen claimants to en¬ 
force tncir hens in that proceeding 6® A proceed¬ 
ing by the owner who has filed a petition for a gen¬ 
eral settlement will not be dismissed on the owner’s 
motion after the time has elapsed w'lthin which a 
defendant lienor might have asserted his claim for a 
hen in another proceeding,®^ and this is true al¬ 
though the answer of the lienor when filed con¬ 
tained a prayer that the petition be dismissed ®- 
After complainant has become a nominal party b> 
an assignment to a defendant who by answer and 
cross bill has asserted his claim, his motion to dis¬ 
miss IS properly denied®® It has been held that a 
cross bill to quiet title survives a dismissal of the 
hen claim.®4 

Effect A nonsuit taken on a scire facias does 
not destroy the claim or its hen®® nor does it bar a 
subsequent action on the debt ®6 Where the pro¬ 
ceeding to enforce a mechanic’s lien is brought 
against joint owners if the bill is properly dismissed 
on a demurrer of one of the alleged owners the 
proceeding is at an end regardless of any defect in 
the petition of codefendant seeking permission to 
come in and answer after a default®*^ Where, in 
an action to enforce a mechanic’s hen, tried by the 
court without a jury, the evidence as to whether a 
certain sum paid to the contractor was in full of the 
contract price w^as conflicting, and the court dis¬ 
missed the complaint, such judgment w'as equivalent 
to a finding that the sum paid was all plaintiff was 
entitled to under the contract, and hence a dismiss- 


ecuted to trial within two years — 
Hayward Lumber & Investment Co 
V Greenwalt, 12 P 2d 445, 216 Cal 
655 

Ueze delay will not in itself forfeit 
right to mechanic's lien, and only 
unnecessary delay is prohibited by 
statute, such delay must be estab¬ 
lished by evidence to be a fact and 
the lapse of ten years between date 
of instituting suit to enforce me¬ 
chanics' lien and rendition of final 
decree did not require dismissal of 
the suit where there was procrasti¬ 
nation by all parties but no proof of 
unnecessary delay by claimants and 
party opposing enforcement of lien 
did not attempt to exercise statu¬ 
tory right to hasten movement of 
the case—Fuhler v Gohman & Le¬ 
vine Const Co. 142 S W 2d 482, S46 
Mo 588 

39. Ill.—^Philip Grollner Co v Gil¬ 
lette, 216 Ill App 25. 

40 C J. p 478 note 81. 


40. Idaho—Shaw v. Martin, 117 P 
853, 20 Idaho 168 

40 C J p 478 note 82. 

41. NT—-P^irze v New York City. 
154 NTS 912 

40 C J p 478 note 88 

40. Ill—Rittenhouse & Embree Co 

V Smolinaki, 177 Ill App 396 

Pa.—Mansfield v. Ocipa, 28 PaDist 
121 

43. NT—Snaith v Smith, 27 NTS 
379, 7 Misc 37 

44. Cal—Holt v Miller, 6 P2d 937, 
214 Cal 558, 79 A L R 814 

45. NT —Sirai,uba v Inch Corpora¬ 
tion. 298 NTS 878. 164 Misc 820 

46. Kan —^Deatherage Lumber Co 

V Miles, 116 P 505, 85 Kan 863 
40 C J. p 478 note 67 

47. Ill—^Menke v Barnhart 137 Ill 
App 59 

48. Minn—^Althen v Tarbox, 50 N 
W 828, 48 Minn 1 

40 C J p 478 note 96 
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49. NT—Hinkle v Sullivan, 96 N. 
T S 788, 108 App Div 316 

40 C J. P 478 note 91. p 878 note 37 

50. NY —Hill V Flatbush Consum¬ 
ers' Ice Co, 127 NTS 961, 14fi 
App Div 559—Neuchatel Asphalte 
Co V New York, 33 N Y S 64. 12 
Misc 26. affirmed 49 NE 1043, 155 
NY 373 

40 C J p 378 note 37, p 889 notes 
55, 56 

61. Ill—Geweke v. Hilsmger, 177 
Ill App 467. 

52. Ill—Geweke v Hilsmger, supra 

53. Ill—Major v Collins, 11 Ill 
App 858 

54h Mo—Desino ▼ William S Dros- 
da Realty Co, App. 13 S W2d 659 

55. Pa —^Berger v. Long, 1 Walk. 
143 

56. Pa—Commercial Sash & Door 
Co V Thompson, 17 FaDist 996. 

57. Ill—^Philip Gkillner Co v. Gil¬ 
lette. 216 Ill App 25. 
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al on the merits, and not a nonsuit merely 58 

Reinstatement Where an action to foreclose a 
mechanic’s hen is dismissed without prejudice, a 
reinstatement at the same term is within the discre¬ 
tion of the court,59 and the discretion of the court 
m allowing such reinstatement will not be interfered 
with where the grounds alleged against reinstate¬ 
ment go only to the merits of the case and to the 
right of plaintiff to maintain the action 8® 

§ 291- Receiver 

Under general equity powers or statutory authoriza¬ 
tion the court may appoint a receiver of the property 
against which the mechanic’s lien is sought to be en¬ 
forced 

In the absence of statutory authority or equitable 
considerations, a mechanic's lienor is not entitled to 
the appointment of a receiver of the property pen¬ 
dente lite,8i but under general statutes authorizing 
the appointment of a receiver, or under its general 
equity powers, a court may appoint a receiver for 
the puipose of conserving the property pending the 
action 62 Statutes authorizing or governing the 
appointment of receivers in mortgage foreclosure 
actions are sometimes held to apply to proceedings 
to enforce a mechanic’s lien 63 

The appointment of a receiver rests largely in the 
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discretion of the court,64 but it has been held that a 
receiver should be appointed only under circum¬ 
stances requiring summary relief or where the 
court IS satisfied that there is imminent danger of 
loss and where there is no remedy at law,65 or 
where the debtor is insolvent and that the property 
on which the hen is sought to be enforced is meager 
and scant security for the debt 66 The burden is 
on the hen claimant to maKe a strong showing of 
equities entitling him to the appointment of a re¬ 
ceiver 67 

Appointment and order Where the statute au¬ 
thorizes the appointment of a receiver, where a 
sale has been had and confirmation thereof has 
been denied, to lease or otherwise handle the prop¬ 
erty in the interests of all concerned, a receiver 
may be properly appointed with such powers, al¬ 
though the moving papers ask for relief which the 
statute does not authorize 6S An order appointing 
a receiver is not fatally defective because of a slight 
variance in the description of the property of which 
It requires the receiver to take possession from 
the description contained in the hen notice 6® 

Receiver's poivcrs The court may authorize the 
receiver to borrow money to complete the improve- 
ment*^® and to remove from the property an im- 
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6& NTT—Doll V Coogan, 62 NTS 
627, 48 App Div 121, affirmed 61 
NE 1129, 163 NT 656 

59. Kan —Barney v Ferguson, 114 
F 1055, 84 Kan 5S7 

60. Kan—Barney v Ferguson, su¬ 
pra 

61. NT—Bloch V Kucker, 235 N 
TS 184, 134 Misc 308 

40 C J p 477 note 66 

62. Ind—Flanders v Ostrom, 187 
NE 673. 206 Ind 87 

Minn—Nortnland Pine Co v Melin, 
161 NW 407, 13'6 Minn 236, 1 A. 
L.R 1463 

Tex—Turner v Groves Lumber Co, 
Civ App, 146 STV2d 422—Scott v 
Jones, Civ App, 129 S W 2d 332, er¬ 
ror dismissed 

Vacation, of premises by owner 
Where legallj* appointed receiver 
was ordered to take possession of 
properly for benefit of ci editors in 
mechanic's lien foreclosure suit, 
court could order premises vacated 
by owner—^Flanders v Ostrom, 187 
NJS 673, 206 Ind 87 
Where the owner is a deftinct as¬ 
sociation, the honor, who is a judg¬ 
ment creditor, is entitled to lelief 
in equity to have a receiver appoint¬ 
ed for the collection and preserva¬ 
tion of the assets of the owner, par¬ 
ticularly where the collection of such 
assets would involve a multiplicity 


of suits —Oglethorpe Savings & 
Trust Co V Morgan, 102 S E 528, 
149 Ga 787 

Bafnsal to vacate rsceivearship was 
held to be error under the circum¬ 
stances —Langlois v Martin, Tex 
Civ App, 105 SW2d 440 
Sccoivar^s report 

In mechanic’s lien foreclosure suit, 
receiver's final report could not be 
questioned by property owners who 
filed no exception thereto—^B^landers 
V Ostrom, 187 NE 673, 206 Ind 87 

63. Ill—Pittsburgh Plate Glass Co 
V Kransz. 125 NE 730, 291 Ill 
84 

Tex—Scott V Jones, CivApp, 129 8 
W 2d 332, error dismissed 
Failure to follow strict letter of 
statute was an irregulazity which 
defendant could waive —Scott v 
Jones, supra. 

64. Minn —^Northland Pine Co v 
Melin, 161 NV/ 407, 136 Minn 236, 
1 ALR 1463 

Tex—Turner v Groves Lumber Co, 
Civ App, 146 S W2d 422 
Disoretion xtot abused 
Tex—Turner v Groves Lumber Co, 
supra 

65. Minn —Northland Pine Co v 
Melin, 161 NW 407. 136 Minn 
236. 1 A L R 14'63 

PeticioiL held ULSuffloient to author¬ 
ize appointment of receiver—Lang- 
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lois V Martin, Tex Civ App, 105 SW 
2d 440 

66. Ill—Glennon v Wilcox, 169 Ill 
App 42 

lo^a—^Des Moines Marble & Mantel 
Co v McConn, 227 NW 621, 210 
Iowa 2'66 

67. Tex —Langlois ▼ Martin, Civ 
App, 105 SW2d 440 

Application of rents to lien 
In suit to foreclose mechanic's 
liens on property consisting of 
apartments, allegation of petition 
that defendants were failing to ap¬ 
ply rents on liens, verified on infor¬ 
mation and belief, was insulllcient 
to authorize order refusing to vacate 
appointment of receiver of rents, 
where defendants filed verified denial 
of such allegation—Langlois v Mar¬ 
tin, supra 

68. Minn—^Dezunk v Iblings, 167 
NW 116, 139 Minn 4SU 

69. Wash—Seymour v London, 224 
P 3, 128 Wash 682 

40 C J p 478 note 78 

7a Ind—-Flanders v. Ostrom, 187 
NE 673, 206 Ind S7 
Sstopp^ 

In mechanic's lien foieclosure pro¬ 
ceeding, owners could not challenge 
order authorizing receiver to borrow 
money to complete building, where 
owners uere in court and consented 
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provement which lessened its value.^i The receiv¬ 
er's certificate may be made a first lien,*^^ although 
this power will be exercised in cases of individuals 
and private corporations 'vith great caution ^3 
Establishment of claims It has been held that, 
where a receiver is appointed, the mode of estab¬ 


lishing lien claims b} suit or presentation to the 
receiver rests withm the discretion of the court 

Disposition of funds A court in possession of 
rents collected by a receiver ma}- make such appli¬ 
cation thereof as justice and equity required® 


B. PLEADING 


§ 292. Declaration, Bill, Complaint, or Peti¬ 
tion 

The nature of the pleadings required to enforce a 
mechanic's lien depends on the nature of the proceeding 
and the terms of the statutes 

The nature of the pleadings required to enforce 
a mechanic's lien depends on the nature of the pro¬ 
ceeding and the terms of the statutes Thus, 
where the statute requires an adjudication of all re¬ 
corded claims in one action, it is sometimes held 
that foimal pleadings on the part of '•laimants who 
may come into the proceeding and prove their liens 
are not necessary.77 It is a matter for the sound 
discretion of the court whether, under the circum¬ 
stances of the case, it shall grant leave to file a 
complaint nunc pro tunc '^3 

As discussed supra § 288, where the remedy is by 


scire facias, no declaration is necessary 

§ 293. - Form, Requisites, and Sufficien¬ 

cy in General 

Ths facts on which a mecianic's lien arises and 
which authorize its enforcement under the statute must 
be alleged, and a pleading which does this Is sufficient 

The rules governing plaintiffs’ pleadings m civil 
actions generally, as considered in the C J S title 
Pleading §§ 63-98, also 49 C J. p 128 note 29-p 179 
note 56, generally apply to plaintiff's pleadings in 
an action to foreclose a mechanic's hen The 
right to a mechanic's lien, being entirely dependent 
on statute, the facts on which such lien arises and 
which authorize its enforcement under the statute 
must be alleged,80 and the pleading which does tins 
IS sufnaent,3i at least if it conforms in other re- 


to borrowing of money—Flanders v 
Ostrom, supra 

71. Ind—Flanders v Ostrom, supra 

72. Ill—^Pittsburgh Plate Glass Co 

V Kransz, 125 NS 730, 291 111 84 

73. Ill —Pittsburgh Plate Glass Co 

V Kransz, supra 
40 C J p 477 note 78 

74. U S —Haskell v McClintic-3Iar- 
shall Co . C C A Wash . 289 F 405 

75. Conn —City Lumber Co of 

Bridgeport v Murphy, 179 A 839, 
120 Conn 16 

76. Nev—Hunter v Truckee Lodge 
No 14 I O O F, 14 Nev 24 

77. Nev—Hunter v Truckee Lodge 
No 14 I O O F, supra 

78. Minn—Thornton Bros v John- 
son-Schaffer Drug Co, 263 NW 
108. 195 Minn 885 

Denial of leave to file held proper 
JSvidence sustaining finding that 
mechanic's lien claimant had not 
filed his complaint m clerk's oillv,c 
and that complaint had not been lost 
or misl&id by clerk's office, order 
denying leave to file copy of com¬ 
plaint nunc pro tunc and dismissing 
action was held propei —Thornton 
Bros V Johnson-Schafler Drug Co, 
supra 

79. Ala—Bennett Realty Co v Is¬ 
bell, 122 So 337, 219 Ala 318 

Mont —Smith v Gunniss, 144 P 2d 
186, 115 Mont 363 


N Y —Duffy V McManus, >3 ED 
Smith *657, 4 Abb Pr 432 

Pleadings in actions on bonds given 
in connection with mechanics' liens 
see supra §S 239, 263 

80l Ala—Foster v Prince, 141 So 
248, 224 Ala 523 

An/—^American Coarse Gold Corpo¬ 
ration V Younff, 52 P 2d 1181, 46 
Ariz 611 

Cal —Asnon v Foley, 288 P 792, 105 
Cal App 624 

Fla—Buker v Webster, 191 So 885, 
140 Fla 471—Southern Paint Mfg 
Co V Crump, 182 So 291. 132 Fla 
799—^Ft Meade Hotel Co v Knox¬ 
ville Iron Co, 127 So 896, 99 Fla. 
917—Curtiss-Bnght Ranch Co v 
Selden Cypress Door Co, 107 So 
679, 91 Fla 354 

Ky —Minter Homes Corporation v 
Forsythe, 178 S W 2d 829, 297 Ky 
11 

Or—^Andersen v Turpin, 142 P 2d 
999, 172 Oi 420 

Tex—John F Grant Lumber Co v 
Bell, Civ App. 96 S W 2d 666, er¬ 
ror dismissed—Trout v Wichita 
State Bank & Trust Go, Civ App, 
23 S W2d «71 

40 C J p 417 note 63 

Pleadings held Insuffloient 

Fla—^American Welding & Tank Co 
V De Soto Brewing Co, 175 So 
803, 129 E^a 89—Spinney v Live 
Oaks Manor, 162 So 864, 120 Fla 
466 


Ind—^National Brick Co v. Russell, 
190 NE 614, 99 Ind App 53 

Conditions precedent 
A materialman could not maintain 
ELction to enforce a mechanic's lien 
against property of owner who had 
iPaid contractor after completion of 
the work in absence of allegations in 
complaint that the materialman had 
complied with conditions precedent 
to the acquiring of a lien on the 
property—Southern Paint Mfg Co 
V Crump, 182 So 201, 132 Fla 799 

81. U S —In re Danville Hotel Co , 
DC Ill, 33 F2d 162, affirmed in 
part and reversed in part on other 
grounds, CCA, 38 F 2d 10 
Ala —^Hancock v Tavlor. 21 So 2d 
308, 216 Ala 521—Richardson 

Lumber Co v Howell, 122 So 343, 
210 Ala 328 

Fla—^Florida New Deal Co v Crane 
Co. 194 So 8G5, 142 Fla 471— 
Paxton V Foley Lumber Co, 193 
So 715, 141 Fla. 6'62—Atkins v 
Kendrick, 190 So 248, 138 Fla 776 
—^Herdry Lumber Co v Bryant, 
189 So 710, 138 Fla. 485—Bjoiaas 
V South Florida Co, 111 So. 254. 
92 Fla. 1032 

Ga—^Kreutz v Dublin Sash & Door 
Co, 184 SE. 908, 53 GaApp 50 
La—Glassell, Taylor & Robinson v 
John W Harris Associates, 26 So 
2d 1, 209 La 957 

Me —Otis Elevator Co v. Finks 
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spects to the general rules governing the sufficien¬ 
cy of pleading in a particular forum *2 Aside from 
this, it has been said that there is no peculiar rule 
of pleading which is especially and only applicable 
to petitions for the enforcement of mechanics' 
liens 83 Matters which cannot affect the lienor’s 
right to a lien need not be alleged 84 

While it has been held that plaintiff’s bill should 
show that the suit was begun before the statutory 
period of limitation expired,85 where the record 
shows that the suit was instituted in time the bill 
need not allege the fact affirmatively, since the 
court will take notice of the record 86 

Technical errors The absence of fine technique 
in pleading is not fatal to a complaint in a mechan¬ 
ic’s lien foreclosure suit ,87 and mere technical er¬ 
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rors are immaterial in determining the sufficiency 
of the pleading 88 

Consirxiction The pleadings in a mechanics* lien 
case should be liberally construed ,8® and all parts 
of the pleading should be read together 8® Where 
hen actions have been consolidated for trial, the 
allegations of the various complaints may be taken 
together and treated as one pleading, the allega¬ 
tions in one complaint remedying the defects or 
omissions in another 

Proceeding by assignee W’here the suit is 
brought by the assignee of the hen, the pleading 
must show when and how plaintiff acquired title to 
the hen 88 Under a statute providing that the hen 
claimant may assign his claim in writing, it is not 
necessary in a proceeding by the assignee to allege 
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Clothing Co, 159 A 663, 181 Me 
95 

Mont—^Doney v Bllison, 64 P 2d 348, 
103 Mont 591 

Okl —Coleman v Missouri Valley 
Slectric Co, 36 P 2d 730, 169 Okl 
264 

Tex—^Tucker v Dougherty Roofing 
Co, CivApp, 137 SW2d 884, ei- 
ror dismissed, judgment correct— 
Hagan v White, Civ App, 1 S W 2d 
661 

40 C J p 418 note 64 
Kaaguage of statute as not esseiu 
Ual 

Complaint need not aver existence 
of essential reauirements of statute 
in precise terms of statute itself — 
Stone V Senmian, 246 P 43, 198 Cal 
520—40 CJ p 418 note 64 [a] 
Juxisdictionol facts 
Complaint to enforce material- 
man's lien being in personam and 
m rem was held not demurrable on 
ground that facts averred did not 
show jurisdiction of res, where de¬ 
scription of property complied with 
statute and court had acquired ju¬ 
risdiction of defendant's person — 
Jones V Fields, 150 So 914, 25 Ala 
App 570 

Oizussiou of name cured 1)7 testi¬ 
mony 

lia—Julius Aaron & Son v Keyser, 
2 La App 649 

Fartionlar pleadings held sufflcieut 

(1) Complaint alleging agreement 
of defendant to pay plaintiff speci¬ 
fied rate per foot for drilling, that 
plaintiff dulled well for water and 
furnished pipe, and that lien notice 
was filed, was held sufficient—Koch 
V Fishbum, 164 NE 721, 90 Ind 
App 287 

(2) PetiUon alleging sum charged 
for materials furnished represented 
market value and contract price and 
alleging demand and service of no¬ 
tice was held to state cause of action 
for enforcement of mechanic's lien — 


Dierks St Sons Lumber Co v Taylor, 
Mo App. 296 S W 176 

(3) A bill to enforce a mechanics' 
and materialmen's lien, aided by ex¬ 
hibits. alleging sale, delivery, and 
use of material, is sufficient to show 
that the materialman contracted 
nith the owner of the improved 
property and that the materials were 
furnished and debt \va8 incurred by 
the contract with the owner as re¬ 
quired by statute granting a mechan¬ 
ic’s lien—Sheriod v Ciane Co, 182 
So 48, 236 Ala 344 
(1) Other complaints 
Ga —Georgia State Sav Ass'n v 
Wilson, 0 SE2d 14, 1S9 Ga 21 
Mont—Smith v Gunniss, 144 P 2d 
1S6. 115 Mont 363 

Or—^Andersen v Turpin, 142 P 2d 
999, 172 Or 420 

82. Idaho —Robertson v Moore, 77 
P 218, 10 Idaho 115 

83. Ill —^Benner v Schmidt, 44 Ill 
App 604 

84. Conn—^Waterbury Lumber & 
Coal Co V Coogan, 48 A 204, 73 
Conn 519 

40 CJ p 418 note 69 

85. Alaska—Rutherford v Maki, 9 
Alaska 350 

Fla—Bowery v Babbit, 128 So 801, 
99 Fla 1151 
40 C J p 418 note 67 
Petition held sufficient 
Miss—Hamilton Bros Co v Baxter, 
195 So 335, 188 Miss 610 
Bill held to show lien had expired. 
Md—Hayes v Armstxong, 125 A 
610, 145 Md 268 

Mich—Fox V Martin, 283 NW 9, 
287 Mich 147 

86. Va—Sands v Stagg, <52 SE 
633, 105 Va. 444, rehearing denied 
54 S E 21, 105 Va. 444 

40 C J p 418 note 68 

87. Or—^Bizkemeier v Efnobel, 40 
P 2d 694, 149 Or 292 
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[88. SC —^Atlantic Coast Lumber 
Corporation v Morrison. 149 SE 
243, 152 SC 305 
Particular techmcal errors 
Fact that the moving party was 
designated “petitioner' rather than 
"plaintilf," and that pleading was 
designated “petition" instead of 
"complaint" was immaterial in de¬ 
termining the question whether peti¬ 
tion to foreclose lien stated facts 
constituting cause of action—^Atlan¬ 
tic Coast Lumber Corporation ▼ 
Morrison, supra 

83. Nev—Milner v Shuey, 60 P2d 
604, 57 Nev 159, modified on other 
grounds 69 P 2d 771, 57 Nev 169 
S C —^National Loan & Exchange 
Bank of Columbia v Argo Devel¬ 
opment Co. 189 S E 183, 141 S C 
72 

90. Nev—^Friendly v (Larsen, 144 
P 2d 747, 62 Nev 135 
Bieu made x^urt of oomploint 
The complaint, in action to fore¬ 
close mechanic's lien, and the lien 
which was made a part of the com¬ 
plaint should be read together — 
Friendly v Larsen, supra 
OmisBioiis supplied by attached 
statement of claim 
Ill—Beaudry v Bell, 250 Ill App 
468 

9L Cal —Tyler v J I Mitrovich 
Bldg Co. 190 P 208. 47 Cal App 
69—Olson-Mahoney Lumber Co v 
Dunne Inv Co. 159 P 178, 30 CaL 
App 332 

93. Ala —Gorr Lumber Co * v Mc¬ 
Millan. 143 So 17i3. 22-5 Ala 303. 
PleadiufT held sufficieut 
Bill alleging that claimant ac¬ 
quired mechanic's lien from original 
contractor before commencement of 
suit was held not demurrable as fail¬ 
ing to show when or how complain¬ 
ant acquired title to hen —Gorr 
Lumber Co. v, McMillan, supra 
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that the assignment was in writing A complaint 
which alleges an assignment of the claim and de¬ 
mand of the person entitled to perfect the hen is 
sufficient without an allegation that the right to file 
a hen has been assigned 

Petition for general settlement Under a stat¬ 
ute authorizing the owner to file a bill for a general 
settlement, the primary inquiry being directed to 
the ascertainment of the amount due from the 
owner to the contractor and the amount due each 
of the persons having hens, it has been held that 
the same strict formality m pleading is not re¬ 
quired as in other proceedings in law or equity 

§ 294. - Particular Averments in General 

a Description of premises and improve¬ 
ments 

b Ownership or interest 
c Services or materials furnished and 
purpose thereof 

d Contract with, or consent of, owner 
e Time of furnishing work or material 
f Completion of work or performance 
of contract 

g Amount and maturity of indebtedness 
h Itemized account or bill of particulars 
i. Notice to owner 


j Filing hen claim or statement 
k Other averments 

a. Descnption of Premises and Improvements 

Claimant’s pleading should describe thb premises to 
be subjected to his lien and the building or improvement 
for which material was furnished 

Claimant's pleading should describe the premises 
which he seeks to subject to his hen,®® and, where 
the statute limits a particular hen to a prescribed 
amount of land, the description in the pleading 
should conform thereto,®7 and, where claimant seeks 
an enlargement of the statutory quantity of land, 
he should by averment and proof advance facts in 
support of his demand.®® However, while it is said 
that a building or improvement for which the ma¬ 
terial was furnished should be described also,®® a 
complaint is not bad which does not state the nature 
of the alterations or repairs made,i or which does 
not allege specifically what vras constructed,® un¬ 
less a descnption of an improvement ma> be neces¬ 
sary under the provisions of the statute in order to 
show the right to a hen ® 

Sufficiency in general The description of the 
premises must be sufficient to identify the property 
on which the hen attaches ,4 and must be suffi¬ 
ciently accurate to enable the court to decree the 


98. Cal—Patent Brick Co v Moore, 
16 P 890, 75 Cal 205 
Colo—Small v Foley, 47 P 64, 8 
Colo App 435 

94. Colo —^Eagle Gold Mm Co v 
Bryarly, 63 P 52. 28 Colo 262 

40 C J P 418 note 72 

95. Ill—Geweke v. Hilsmger, 177 
111 App 467 

40 C J p 417 note 6'8 
Proceeding for general settlement 
see supra 9 ®70 

96. Ala—Jefferson Mortg Co v 
Bstes Lumber Co, 133 So 267, 222 
Ala 559 

Tex—John F Grant Lumber Co v 
Bell, Civ App, 96 STVSd 666, error 
dismissed 

40 C J p 420 note 6 

97. Ala—^Montgomery Iron Works 
V Doiman, 78 Ala 218 

40 C J p 421 note 11. 

SeleotloxL of acre of Umd 
Mechanic’s lien claimant, not hav¬ 
ing, in petition seeking to enforce 
lien, properly selected acre of land 
on which house stood, was held not 
entitled to lien against land—Fed¬ 
eral Land Bank of New Oi leans v 
Thames Lumber & Supply Co, 184 
So 154, 160 Miss 335—iO CJ p 
421 note 11 [a] 

98. Mich —Adams v. Central City 
Granite Brick & Block Co, 117 N 


W 932, 154 Mich 448, 129 Am S R 
484 

99. Wis—^Dewey v Fi-’leld, 2 Wis 
73 

1. Cal—Jewell v McKay, 23 P 139, 
82 Cal 114 

2. Ind —Parker Land & Improve¬ 
ment Co y Reddick, 47 NB 848, 
18 Ind App 616 

40 CJ p 421 note 9 

3. Mo —^Marshall v. Archie Bank, 
76 Mo App 92 

40 C J p 421 note 10 

4. Ala—Jefferson Mortg Co y Es¬ 
tes Lumber Co. 133 So 267, 222 
Ala 569 

Tex—John F Grant Lumber Co v 
Bell, Civ App, 96 SW2d 666, er¬ 
ror dismissed 
40 C J p 421 note 13 
Gontigiioiui or aAjjaoent dty lota 
Allegation of bill to enforce ma¬ 
terialman’s lien that propez ty im- 
proved was specified city lots, which 
were "contigruous” or ’’adjacent,” was 
held sufficient, under statute permit¬ 
ting one lien to cover “contiguous” 
or “adjacent” city lots—Grimsley v 
First Ave Coal & Lumber Co, 115 
So 90, 217 Ala 159 
Location within or outside of toxm 
(1) A bill to enforce mateiialman’s 
lien, which was equivocal as to the 
question whether lealty improved 
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was located within town or outside 
thezeof, and as to whether there was 
a single entire contract, was demur¬ 
rable, since if realty was within 
town and work and labor were cov¬ 
ered by single contract statutory lien 
attached to lots covered by the build¬ 
ing, and if lands were not within 
corporate limits of town Hen was 
limited to one acre —Polakow v 
General Roofing & Supply Co, 7 So 
2d 73, 24 Ala. 497 

(2) While pleading in material- 
man’s lien action should expressly 
a\er that lots are in city, town, or 
village, when lien is claimed on them 
as such, overruling demurrer to 
pleading containing no such aver¬ 
ment was held not reversible error, 
where descnption reasonably impori- 
ed city or town lots, with street 
numbers, and fully identified prop¬ 
erty—City Realty & Mortgage Co 
V Tallapoosa Lumber Co, 164 So &5. 
231 Ala 2>38 

Same description as in deed 

Description of property contained 
in mechanics’ lien petition, which 
was same as descnption m deed to 
owner and in opposing defendant's 
deed of trust, was held sufficient to 
entitle mechanic lienois to enforce 
lien—Joplin Cement Co v Greene 
County Building & Loan Ass’n, 74 
SW2d 250, 228 Mo App 888—40 CJT. 
p 421 note 13 [c]. 
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sale and the purchaser to find the land ® It is suffi- 
cient if the description points out and indicates the 
premises so that by applying the desci-ption to the 
land it can be found and identified,® and the same 
rule has been applied to the description of the build¬ 
ing or improvement because of which the hen is 
sought to be enforced ^ Where the statute provides 
that the land subject to the lien is that on which 
the building is constructed, together with a suffi¬ 
cient space about it required for the con\cnient use 
and occupation thereof, to be determined by the 
court on rendering judgment, the amount of land 
so required need not be pleaded, since it is the duty 
of the court to make a finding of such fact,® but 
it has also been held that, if the lien is claimed on 
more than that occupied by the building for its 
convenient use, the allegations of the complaint 
must embrace such claim ® 

Reference to claim of hen or other exhibit. 
Sometimes the pleading may be rendered sufficient¬ 
ly certain in respect of the description of the prop¬ 
erty by reference to the claim of hen filed which 
contains a sufficient description,^® or other instru¬ 
ment attached as an exhibit to the pleading On 
the other hand, it has been held that a reference to 
the notice or claim of hen, although the claim is an¬ 
nexed to the complaint, will not supply a defect in 
the description ^2 

Ihimaterial mistake. The use of a term in the 
description of land which the context shows was a 


mere mistake will not vitiate the description if the 
substitution of the proper term will complete it 
So, if the property is described by particulars which, 
in a deed, would be sufficient to pass the title, the 
addition of other descriptive matter which is incor¬ 
rect will not invalidate the complaint or render an 
amendment necessary The fact that the hen is 
claimed on more land than it can lawfully apply 
to will not vitiate it in its application to as much 
of the land described as it may properly apply to 
in the absence of fiaud or injury to the owner or 
some third person but, where the statute confines 
the particular lien to a specific amount of land, a 
description of a laiger tract will not justify an en¬ 
forcement of a lien on any part of the tract so de¬ 
scribed without evidence to locate the hen on such 
part^® If the lot is sufficiently described to iden¬ 
tify It, the lien will not be defeated merely because 
the lot is of greater area than that designated in the 
description Where claimant is entitled to en¬ 
force his lien against buildings only, the sufficiency 
of the description of the land becomes immaterial i® 

b. Ownership or Interest 

Claimant's pleading must allege who It the owner of 
the property or interest to be affected, and must allege 
that defendant has an adverse Interest in the premises 
or the controversy. 

Qaimant's pleading must allege who is the owner 
of the property or the interest therein to be affect¬ 
ed and It must be alleged that the person who 


5. Uinn—McCarty v Van Etten, 4 
Minn 461—Knox v Starks, 4 Minn 
20 

N T —^Duffy V McManus, 8 ED 
Smith *657, 4 AbbPr 432 

6. Ala—Heady y Pool, 130 So 329, 
221 Ala 619—^Richardson Xiumber 
Oo V Howell. 122 So 843, 219 Ala 
328—Jones v Fields, 150 So 911. 
25 AlaApp 670—TVoodson v Wil¬ 
son, 144 So 122, 25 AUlApp 241 

40 C J p 421 note VB 
Partlonlaa; desoxiptiou held suffi¬ 
cient 

(1) In suit to enforce material¬ 
man's lien, description in bill de- 
scnbing property as certain lota in 
specified block accordingr to designat¬ 
ed suiyey and also ^ving^ street 
numbers was held sufficient —City 
Realty & Morte^age Co y Tallapoosa 
Lumoer Co, 164 So 55, 231 Ala 238 

(2) Other descriptions—Chance y 
Franke, 105 S W 2d 678. 350 Mo 162 
—40 C J p 421 note 16 [a]-[c] 

7. Ala—Salter y Goldberg, 43 So 
571, loO Ala 511 

40 C J p 121 note 17 
PartiOTilar description htfd snfflcieat 
(1) Desciiption of land on which 
building stood on which lien was j 


sought giving county quartersection, 
naming owner, and descxibing mort¬ 
gage was held sufficient—Jones 
Lumber Co v Snyder, 300 SW 850, 
221 MoApp 1227 

(2) Other descriptions see 40 CJ 
p 421 note 17 [a] 

8. Idaho—^Dybyig y Willis, 82 P 
2d 95, 69 Idaho 160 
Or—^Andersen y Turpin, 142 P 2d 
999, 172 Or. 420 

8. CaJ —Kern v San Francisco Co , 
124 P 862, 19 CalApp 157 
40 C J p 421 note 15 

10. Ney—Friendly v Larsen, 144 
P 2d 747, 62 Nev 135 

40 C J p 421 note 18 

11. Va—Richlands Flint-Glass Co 
V Hiltebeitel, 22 S E 806, 92 Va 
91 

40 C J p 422 note 19 

12. Wis —Shaw V. Allen, 24 Wia 
563 

12. Mo —Sawyer & Austin Lumber 
Co y Claili, 73 SW 137, 172 Mo 
588 

40 C J p 422 note 21 

14. Wis—Blown V La Crosse City 
Gas Light & Coke Co, 16 Wis. 655 

924 


16. Tex —Carter Lumber Co y 
Simpson. 18 SW 812, 83 Tex 370 
40 C J p 422 note 23 

16. WiB—^McAuliffe v Joigenson, 
82 NW 706. 107 Wis 132 

17. DC—Smith V Johnson, 9 DC 
481 

40 C J p 422 note 25 

13. Mo—Joplin Supply Co v West, 
130 SW 156, 149 MoApp 78 

16- Ind —^Portland y Indianapolis 
Mortar & Fuel Co, 106 NE 735, 
67 IndApp 166 
40 C J p 422 note 27 
Alias ationB held nifficiexLt 

(1) Allegation in complaint In me- 
chc'nic's lien foreclosure suit that 
defendant was owner of propei*> 
was held sufficient, as equiyalent to 
allegation of ownership in fee simple 
—Zasucha y. Allen, 51 P2d 1029, 66 
Ney 339 

(2) Petition alleging that defend¬ 
ants named were owners of lease¬ 
hold interest in property described, 
that, being owners thereof, they en¬ 
tered into contract with plaintiff for 
pui chase of building material, and 
that plaintiff furnished matezial by 
yirtue of such contract, stated a 
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IS made defendant has some interest in the premises 
or in the controversy adverse to the complainant 20 

c. Services or Materials FnrDished and Purpose 
Thereof 

In an action to enforce a mechan'c’s lien, claimant’s 
pleading must show that the liability sought to be en¬ 
forced 11 for labor or material furnished, and should de¬ 
scribe such labor or material The purpose for which 
material was fuinished, and the use of such material, 
may also be required to be alleged 

In an action to enforce a mechanic’s lien, claim¬ 
ant’s pleading should clearly show that the lia¬ 
bility sought to be enforced is for labor or material 
furnished.2i The pleading should describe the la¬ 
bor performed or material furnished so that from 


the allegation it may be ascertained whether the 
work or material is of the sort which entitles claim¬ 
ant to a lien ,23 and, if a lien is sought for extra 
work. It should be shown b}- plaintiff’s allegations of 
what such extra work consisted 33 Ho’we''’er, where 
there is no difficulty in ascertaining with certainty 
the nature of the claims on v^hich plaintiff is to re¬ 
cover and for which he is to have a lien, the com¬ 
plaint IS sufficient 3^ 

Use in particular huildmg Plaintiff’s pleading 
must show by proper allegations that the materials 
for which the hen is claimed were furnished to be 
used in the construction of the building on which 
the lien is claimed,25 and it is not sufficient to state 
that such materials actually entered into and be¬ 


cause of action under statute author¬ 
izing lien in case of leased property, 
notwithstanding: ambiguous aver¬ 

ment that defendants owned or had 
some interest in property —^Miners 
Lumber Co v Miller, Mo App. 117 
S W 2d 711 

(3) The allegation in bill to fore¬ 
close a materialma.n*8 lien against 
husband and wife that they weie 
record title owners of the property, 
showed that property was held by 
them as an estate by the entireties — 
Kieck & Fleece v Cunni(f. 190 So 8. 
138 Fla 742 

(4) Other allegations 

Mo—Early v Smallwood, 266 SW 

1063, 302 Mo 92 

Okl —^Whitfield v Frensley Bros 

Lumber Co, 283 F 985, 141 Okl 44 
Or—Bartholdi v Baldwin, 253 P 6, 

121 Or 360 

Allegations held insufflcient 

(1) Defendant's ownership must be 
clearly alleged, and interlineation of 
word “ownei" following defendant’s 
name in prayer is not sufficient — 
Babst Co V Juliani, 3 La App 361 

(2) Where mechanics' liens were 
filed jointly against corporate and 
individual buyers of supplies as 
owners of property, and it was not 
averred that corporation leased prop¬ 
erty or that property was operated 
by a lessee, the seller was not en¬ 
titled to a lien on corporation's prop¬ 
erty on account of articles sold a 
lessee—^Home Lumber & Coal Co v 
Hartford Mining Co, 81 P 2d 1063, 
68 Ncv. 361, rehearing 83 P 2d 1049, 
68 Nev 861 

(3) Petition in mechanic's lien 
holder's action was held insufficient 
to support judgment against mort¬ 
gagee on theory that mortgagee was 
undisclosed principal of owner—^Bo- 
vard V Owen, Mo App , 30 S W 2d 
154 

(4) Other allegations—Security 
Finance Co v Gardener. 114 So 232. 
94 Fla. 549—40 CJ p 428 note 27 
Chi. 


Pleading held Bufficlent as against 
leasehold 

Mich—Sarar v Andrew-s. 233 MW 
254, 251 Mich 376 

Begistration of title appearing in^ 
directly 

Failure directly to allege registra¬ 
tion of title to lots involved and 
ownership of certificate in otherwise 
good bill by subcontx actor to fore¬ 
close mechanic's lien was held to 
render bill merely defective where 
registration of title appeared indi¬ 
rectly —Charles A Hohmeier Lum¬ 
ber Co y Knight, 182 NE 715, 350 
Ill 248 
Joint interest 

Bill to enforce a materialman’s 
hen was held to show a joint inter¬ 
est of defendants as to the materials 
furnished and used in the improve¬ 
ments. the contract being executed 
by their co-operation fox one of them 
who was the owner of the property 
—Fowler v Mackentepe. 172 So 266. 
233 Ala 458 

Wife’s interest in property 

(1) Although conveyance to hus¬ 
band and wife transferred no inter¬ 
est to wife as against materialman 
who had right to lien under contract 
made with husband while he was 
sole eauitable owner, fact that ma¬ 
terialman’s lien claim and petition 
stated that husband and wife were 
owners was held not to bar enforce¬ 
ment of lien—Dierks & Sons Lum¬ 
ber Co V Runnalls. Mo App, 64 S 
W 2d 447 

(2) Pleading in action to enforce 
mechanic’s lien against pioperty of 
wife see Husband and Wife S 432 b 
( 1 ) 

20, NT—Tobenkin v Piermont, 114 
NTS 948 

Validity or priority of mortgage 
If plaintifiC, m an action to fore¬ 
close a mechanic's hen, desires to 
challenge the validity of a prior re¬ 
corded, unmatured mortgage, or the 
right of mortgagee theiein to a su¬ 
perior lien. It IS incumbent on such 

925 


plaintiff to allege facts from which 
It would appear that the moitgage 
was invalid or that it would be in¬ 
equitable for such mortgagee’s lien 
to be made superior to the plaintiff's 
hen Burns v Sholl, 197 NW 393. 
Ill Neb 628 

21. Fla—Lovingood v Butler Const 
Co, 131 So 126, 100 Fla. 1252, 74 A 
LR 513 

Agreement to advance money 
Allegations of bill to enforce la¬ 
borers* and materialmen's lien should 
exclude idea complainant advanced 
or agreed to advance money to pay 
for labor and materials—^Lovingood 
v Butler Const Co, 131 So 126, 100 
Fla 1253, 74 ALR 613 

22. Fla—Velazquez v Suarez. 15J 
So 708, 113 Fla. 856 

40 C J p 423 note 42 

23. Cal—Sweeney v Meyei, 57 P. 
479, 124 Cal 512 

40 CJ p 424 note 43 

24. Tex—Bryant-Link Co v W H 
Norris Lumber Co, Civ App, 61 
SW2d 160, error dismissed 

40 C J p 424 note 44 
Allegations held sufficient 

(1) Mechanic's lien claimant's 
complaint, alleging that he construct¬ 
ed race track on described realty, 
was held sufficient on demurrer — 
Smith V McCoy. 235 NW 661, 68 S 
D 256 

(2) Other allegations see 40 CJ 
p 424 note 44 [b] 

25. Fla—Pinellas Lumber Co v. 
Clements. 195 So. 162. 142 Fla. 
653 

40 C J p 424 note 45. 

On and for realty for whleh fur¬ 
nished 

A complaint to fox^close a me¬ 
chanic's lien must disclose that the 
work allegedly performed and ma¬ 
terials allegedly furnished were on 
and for the xealty against which the 
lien IS asserted—McTurnan v Dail¬ 
ey. 14 NE2d 913, 214 Ind 159. 
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•ame a part of the building 2 ® On the other hand, 
mder some provisions the complaint must show 
lot only the purpose for which the material was 
urnished but also that it was used in the construc- 
lon of the particular building 27 At least this is so 
n a suit by a materialman furnishing materials to a 
:ontractor,28 although, where the contract is with 
he owner, the averment of actual use in the build¬ 
ing has been held not to be required 29 if the fact 
:hat materials were furnished to be used in the par¬ 
ticular building can be inferred from the allegations 
as made in the pleading, it will be sufficient, notw ith- 
standing more certainty could be required on a mo¬ 
tion for that purpose 30 

d. Contract with, or Gonaent of, Owner 

(1) Necessity of allegation 

(2) Sufficiency of allegation 

(1) Necessity of Allegation 

Claimant’s pleading must show that the work was 
done or the material was furnished m pursuance of a con¬ 
tract with the owner of the property or with his consent 

Since, in order to support a mechanic's lien, the 
work must have been done or the materials fur¬ 
nished m pursuance of a contract with the owner 
of the property or interest sought to be charged or 
with his consent, as discussed supra §§ 52-55 it is 
essential that such fact shall appear from the plead¬ 
ings of claimant seeking to enforce a lien.3i Hence, 
plaintiff's pleading should allege the contract un¬ 
der which a hen is claimed 32 So, where it is 
sought to foreclose a lien for improvements or re¬ 


pairs made by a stranger to the title, it must at 
least allege knowledge on the part of the owner,33 
unless the lack of such allegation is cured by the 
owner's complaint in intervention 34 It has been 
held that, in an action to foreclose a mechanic's 
hen, the complaint need not allege a promise to pay 
in order to state a cause of action in the form of a 
common count for work, labor, and materials 35 

Property of marficd zl oman Where it is sought 
to charge the property of a married woman, there 
must be some averment of a contract or agreement 
with her,36 or contractual liability based on the acts 
of the husband as her agent whose acts she au¬ 
thorized, or ratified, or is estopped to repudiate 37 
It has been held that a bill to enforce a hen against 
an estate by the entireties must allege the knowl¬ 
edge or assent of the husband and wife or a writ¬ 
ten contract with them 38 

(2) Sufficiency of Allegation 

(a) In general 

(b) Actions by materialmen or subcon¬ 

tractors 

(a) In General 

In a proceeding to enforce a mechanic’s lien, where, 
under a fair interpretation of its language, claimant’s 
pleading alleges the agreement or consent of the owner, 
It IS sufficient. 

Where, under a fair interpretation of its lan¬ 
guage, claimant’s pleading alleges the agreement or 
consent of the owner, it is in general sufficient 39 
However, the pleading should not leave such avei- 


26b Cal—^Holmes v Hicket, 66 Cal 
307, 38 Am R 64 
40 CJ p 424 note 46 

27. U S —Colonial Oil Co v U S 
Guarantee Co, DCGa, 56 F Supp 
545. affirmed. CCA, 145^ F 2d 496 
Ark—^Lyle v Latourette, 192 SW2d 
621, 209 Ark 721 

S C —^National Loan & Exchange 
Bank of Columbia v Argo Develop¬ 
ment Co, 139 S E 183, 141 S C 72 
40 C J p 424 note 47 

Langiuffe of statute as not esseatlal 

(1) The allegation need not aver 
use of the material in the particular 
building in the precise teims of the 
statute Itself—Stone v Serimian, 
216 P 45, 19S Cal 520—Ensele v 
Jolley. 204 P 1086, 188 Cal 297 

(2) Complaint, although omitting 
direct aveiment of statute, was held 
sufficient, in absence of special de¬ 
murrer for uncertainty, where it 
enabled proof to be made that mate¬ 
rials were furnished and used in 
designated building—Stone v. Seri¬ 
mian, supra. 


28. Mo —Rail v McCrary, 45 Mo 
App 365 

40 C J p 424 note 47 

29. Ind—Pry v P Bannon Sewer 
Pipe Co, 101 NE 10. 179 Ind 309 

Mo —Rail V McCrary, 45 Mo App 
365 

30. Ark—McFadden v Stark, 22 S 
W 884, 68 Ark 7 

40 C J p 424 note 49 

31. Ala —^Buettner Bros v Good 
Hope Missionary Baptist Church, 
18 So 2d 76, 245 Ala. 563—Walker 
V Scott Lumber Co, 133 So 695, 
222 Ala 604 

40 C J p 424 note 51 

32. Ohio—^Becker Plumbing Supply 
Co V Rialto Impiovement Co, 172 
NE 700, 36 Ohio App 102 

40 C J p 425 note 52 

33. Nev—Milner v Shuey, 60 P 2d 
604, 67 Nev 169, modified on other 
grounds 69 P 2d 771, 57 Nev 159 

Pa—^Mohnkern v Pivirotto, 20 Pa 
Dist & Co 218 

40 C J. p 426 note 53 
Lack of knowledge need not be 

alleged, since it is a matter of de- 
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fense—^Dixon ▼ Fredericks, 19 P 2d 

272, 129 Cal App 708 

34 Nev —^Milner v Shuey, 60 P 2d 
604, 57 Nev 159, modified on other 
grounds 69 P 2d 771, 67 Nev 159 

35. Minn—Sallblad v Bui man, 29 
NW2d 673 

36. Pa—^Dearie v Martin, 78 Pa 55 

40 C J p 426 note 64 

37. Ala—Griffin Lumber Co v O'- 
Gara, 160 So 685, 230 Ala 267 

Mo—Badger Lumber & Coal Co v 
Pugsley, 61 S W 2d 425, 227 Mo 
App 1203 

38. Fla.—^Velazquez v Suarez. 162 
So 708, 113 Fla 856—^Logan Mooie 
Lumber Co v Legato, 131 So 381, 
100 Fla. 1451—^Allardice & Allar- 
dice v Weather low, 124 So 38, 98 
Fla 476—^Ferdon v Hendry Lum¬ 
ber Co, 120 So 335, 97 Fla 283 

Pleading held sofflclent 

Fla—Gore v Tagarelli, 144 So 661, 
107 Fla. 297 

39. Ala—^Buettner Bros v Good 
Hope Missionary Baptist Church, 
18 So 2d 75, 245 Ala 563—Corpus 
Jnns cited in Roobin v Grindie. 
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ment to inference A mere allegation that re¬ 
pairs were made and materials furnished with the 
knowledge and consent of defendant is not suffi¬ 
cient without other allegations,although, where 
under the statute it is sufficient if the work was 
done with the consent of the owner, it is not neces¬ 
sary to show whether the work was performed un¬ 
der a written or other special contract A com¬ 
plaint which alleges a contract to do particular 
work and the performance of the contract by plain- 
tift IS sufficiently specific ^3 

A special contract must be averred and full per¬ 
formance alleged in order to render a more specific 
statement of claim unnecessary,"*4 and, under par¬ 
ticular statutes. It has been held that the petition or 
complaint must contain a statement of the con- 
tract,45 or that the contract must be set out in the 
pleading ,4® and that, where the statute makes re¬ 
strictions as to the character of the contract under 
which the lien can attach, a general allegation of 
the contract is insufficient, the terms of the con¬ 
tract must be set up to show the right to the hen 47 
The terms are sufficiently set up when they are al¬ 
leged as fully as the contract itself permits,48 and 


the petition need not show facts relating to the con¬ 
tract which under the particular statutes are not 
essential to support the hen 49 Mere uncertainty 
in the allegation must be reached by a motion to 
make more definite and certain where a demurrer 
does not raise such objection,®® although under the 
practice in some jurisdictions the objection may be 
raised by demurrer Under a statute containing 
such requirement, the pleading must contain an al¬ 
legation to the effect that the materials were fur¬ 
nished under one continuous contract 

Jouit contract Allegations in the petition that 
the materials are furnished at the instance and re¬ 
quest of two persons do not necessarily amount to 
an allegation of a joint contract,®® and an allega¬ 
tion that one assisted and advised the owmer in the 
construction of a building has been held not to al¬ 
lege a joint ad\entuie by such person with the owm- 
er ®4 In order to enforce a hen on several lots in 
one suit. It is necessary to aver that the material 
was furnished and went therein under one con¬ 
tract®® An allegation that labor or material was 
furnished on two lots under a joint contract with 
the persons owning the several lots is a sufficient 


122 So 408, 409, 219 Ala 417— 
Gnmsley v First Ave Coal & 
Lumber Co, 115 So 90, 217 Ala 
159 

Tex —^Kelley y C D Shamburger 
Lumber Co, Civ App, 23 S W 2d 
883 

40 C J p 426 note 56 

AiiUiorlty to oontract 

(1) Allegation that the improve¬ 
ment contract was with the owner 
dispensed with further allegration as 
to capacity in which the parties con¬ 
tracted—Sherrod v Crane Co, 182 
So 48, 236 Ala 344 

(2) A petition in suit to enforce 
a mechanic's lien alleging that de¬ 
fendants named were owners of 
leasehold interest in property de¬ 
scribed, and that, bemg owners, they 
contracted with plaintiff for pur¬ 
chase of building material, was not 
required to allege also by what au¬ 
thority defendants contracted with 
plaintiff—^Miners Lumber Co v Mil¬ 
ler, Mo App, 117 SW2d 711 

(3) Under a statute providing that 
every person for whose use, benefit, 
or en 3 oyment any building or im¬ 
provement shall be made is embraced 
within the words “owner or proprie¬ 
tor," as used in the statute, a bill 
to enforce liens against purchaser 
holding under executory contract was 
held not defective because not alleg¬ 
ing that purchaser was acting as 
vendor's agent—Sims v Taylor, 136 
So 580, 223 Ala 280 

Joint or sayeral oontraot 

Mo —^Lee & Boutell Co v C A 


Brockett Cement Co, 106 SW’2d 
451, 341 Mo 95 
40 C J p 425 note 56 [c] 

Allegations held insufficient 
In suit against religious organiza¬ 
tion and others to establish hen for 
materials furnished in construction 
of church, allegations of payments 
by church through its officers, 
agents, and trustees or members 
thereof u ere surplusage and v^ere 
not within themselves allegations 
that a contract had been made — 
Buettner Bros v Good Hope Mis¬ 
sionary Baptist Church, 18 So 2d 75, 
246 Ala 653 

40. Ala—^Walker v Scott Lumber 
Co, 133 So 695, 222 Ala 604 

41. NY—^Plattsburgh Gas & Elec¬ 
tric Co V Miller, 207 NYS 335, 
211 AppDiv 623 

40 C J p 426 note 57 

42. Mass —^Parker v Bell, 7 Gray 
429 

43. Ill—^McKeown Bros Co v Og¬ 
den Kennel Club, 269 111 App 622 

40 C J p 426 note 59 

44. Ind—Stephenson v Ballard. 60 
Ind 176 

Iowa — Bangs y Berg, 48 NW 90, 82 
Iowa 360 

45. Mass—Simpson v Dalrymple, 
11 Cush 308 

46. Ill—^Logan v Dunlap. 4 Ill 188 

47. Ill—^Pelanger v Hersey, 90 Ill 
70 

40 C J p 426 note 63 
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48. Iowa—^Mix V Ely, 2 Greene 513 
40 C J p 426 note 64 

49. Tex—Gillespie v Remington, 18 
SW 338, 66 Tex 108 

40 C J p 426 note 65 

53. Ark—^McFadden v Stark, 22 S 
W 884, 58 Ark 7. 

51. Cal—^Palmer v Lavigne, 37 P 
775, 104 Cal 30 

Questions presented by demurrer 
generally see mfra 5 305 

52. Mo —Cleary v Siemers-Marsh- 
all Electric Co, App, 296 S W. 448 

Pleading held suffiment 

Petition alleging that materials 
were furnished "under one arrange¬ 
ment and constituted one continu¬ 
ous running account" stated cause 
of action to establish hen—Cleary 
V Sieiners-Marshall Electric Co, 
supra 

53. Mo —^Berkshire Lumber Co v 
J S Chick Inv Co, 155 S W 904, 
170 Mo App 1—Coen v Bettman, 
150 SW 1137, 166 Mo App 671 

54. Cal—^Heinsbergen v Jenking. 
298 P 104, 113 Cal App 394 

Beseflclaiy under trast deed 

Complaint in mechanics' hen fore¬ 
closure suit was held not to allege 
joint adventure in construction of 
building by owners of property and 
beneficiary under trust deed—^Heins- 
bergen v. Jenking. supia 

56. Ala—^Polakow v Rumsey, 6 So 
2d 477, 242 Ala 365 
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Original or subconttact An allegation that de¬ 
fendant entered into a contract with plainliff where¬ 
by plaintiff agreed to employ him to perform work 
and furnish material sufficiently alleges that he was 
an original contractor 5*^ 

Contract by lessee. Where enforcement of a hen 
against a lessor is sought on the basis of labor and 
material furnished to the lessee, the complaint 
should aver the authority of the lessee to make im¬ 
provements and repairs,58 and should aver facts 
putting the lessor on notice 59 

Contracts by agents Where the contract is re¬ 
lied on as having been made by an agent, the agen¬ 
cy must be alleged as in other cases ,89 and, while 
the authoiity of the agent need not be alleged,®! 
the name of the agent should be stated 82 A com¬ 
plaint against two defendants showing that in mak¬ 
ing the contract one was acting as the agent for the 
other should be dismissed as to the alleged agent 
in the absence of an allegation that plaintiff extend¬ 
ed credit to him and that he agreed individually 
to pay for the material furnished 83 Although the 
contract does not mention the name of the true 


owner but refers to the alleged agent as the owner 
of the premises, there is a sufficient allegation that 
the person designated as the true owner made the 
contract where it alleges that in making the con¬ 
tract he acted through a designated person as 
agent 84 

Inco} poration or reference to hen statement The 
allegations of the pleading as to a contract may be 
aided by reference to, and incorporation of, the 
statement or claim for a lien,86 and, where the alle¬ 
gation of the contract varies from the contract 
shown in a hen claim made a pai t of the complaint, 
the complaint may be rendered bad for uncertain¬ 
ty ,88 but an immaterial variance between the com¬ 
plaint and hen claim and the contract itself, as to 
the character of the work covered by the contract, 
by which variance no one could be misled or in¬ 
jured, is not fatal 87 

Character of contract A complaint is indefinite 
and uncertain where it cannot be determined from 
it whether claimant is relying on an implied or an 
express contract 88 Complainant cannot be re¬ 
quired to state whether the contract was written or 
oral, since it will be presumed to have been oral 
in the absence of an allegation to the contrary ,89 


66 Fla—^T\''est Coast Builders' Sup¬ 
ply Co V Spoors, 117 So 794, 96 
Fla 17S 

57. Ala —Ouarenire v Bessemer 
Lumber Co, 106 So 49, 214 Ala. 8 

40 C J p 426 note 69 

58. Ill —^National Theater Supply 
Co V Blum, 276 111 App 122 

Fleadinff of facts, not conclnsloiLS 
Where the contract is with a les¬ 
see obligrated under his lease to make 
improvements, if it is desired to 
charge the lessor as ownei, facts and 
not conclusions of law must be 
pleaded—Mitchell v Dunmore Real¬ 
ty Co. Ill NYS 322. 126 AppDiv 
829—iO CJ p 426 note 70 
59L Nev—^Home Lumber & Coal Co 
V Hartfoid Mining Co, Si F 2d 
1063, 58 Nev 361, rehearing 83 P 2d 
1049, 68 Nev 361 

60. Ala—Murray v Bessemer Lum¬ 
ber Co, 104 So 649, 213 Ala 232 
40 C J p 426 note 71 
Allegations held safflcletit 

(1) Bill alleging that complaineint 
installed sprinkler system in hotel 
under agreement with hotel corpo¬ 
ration's agent, and that corporation 
ratifl:;d contract, was held sufficient, 
in suit to foreclose mechanic's lien 
—Simth V Loftis, 160 So 645, 112 
Fla 3S3 

(2) In suit to establish and en¬ 
force lien for materials furnished in 
construction of church, allegation 
that contract to furnish materials 


and supplies was made between com¬ 
plainants and defendant church and 
defendant members of church and 
trustees of church was sufficient to 
show a contract between the com- 
plaanants and the church and others, 
cuid did not indicate that those who 
executed the contract for the church 
acted in their individual capacity — 
Buettner Bros v Good Hope Mis¬ 
sionary Baptist Church, 18 So 2d 76, 
245 Ala 553 

Allegations held Innifflcaiwit 

(1) Complaint in mechanic’s hen 
foreclosure suit was held not to 
show that mortgagors were mortga¬ 
gee's agents, so as to bind him by 
their contracts as to any future in¬ 
terest obtained by sale under trust 
deed—^Heinsbergen v. Jenking, 298 
F 104, 113 Cal App 394 

(2) In suit to establish and en¬ 
force lien for materials furnished in 
construction of a churen, allegations 
of purchase and paymeeit by an in¬ 
dividual and allegations of payment 
by check signed by an individual 
were surplusage eund did not in them¬ 
selves show a contract between com¬ 
plainants and church or a ratification 
eQuivalent thereto, and allegations 
that acts regarding purchase of ma¬ 
terials were so public that it was 
gross negligence on part of church 
to remain silent and permit pur¬ 
chase of materials and construction 
of building without giving notice or 
expressing dissent were insufficient 
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to show contract or ratification — 
Buettner Bros v. Good Hope Mis¬ 
sionary Baptist Church, 18 So 2d 
75. 245 Ala 553 

61. Ala —Thomasson v Benson 

Hazdware Co. 131 So 663, 222 Ala 
176 

62. Ala —^Thomasson v Benson 

Hardware Co, supra—Sluiiay v 
Bessemer Lumber Co, 104 So 649, 
213 Ala 232 

63. Ga—^Burton v Meinert, 71 S H 
870, 136 Ga 420 

64. Ga —Logue v Walker, 81 S B 
849. 141 Ga 644 

65. Cal—Webb v Kuns. 64 P. 78, 
6 Cal Unrep C8s 97 

40 C J p 426 note 75 
XToticB of Uen as controlling 

Allegations of notice of lien, which 
prevailed over those of the complaint 
proper, showed that plaintiff claimed 
as a Bubconti actor under the ong- 
inal contractor—^Andersen v Turpin, 
142 P 2d 999, 172 Or 420 

66. Cal—^Palmer ▼. Lavigne, 87 P 
775. 104 Cal 30 

40 C J p 427 note 76. 

67. Cal—Newell v Bnll. 88 P 76, 
2 Cal App 61 

Variance between complaint and lien 
claim generally see infra I 307 b 
( 2 ) 

68. Ind—Yawger v Joseph, 108 N 
B 774, 184 Ind 228 

69. Ind—Yawger v. Joseph, supia. 
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and an allegation that the contract was oral is suffi¬ 
cient where a statute expressly authorizes oral con¬ 
tracts as bases for mechanics' hens 70 Where there 
has been a written contract for particular work and 
alleged verbal orders for changes or extras, the 
fact that the contract was in writing should be set 
forth and the claim for extras under the subsequent 
verbal agreements or orders should be set out sep¬ 
arately 71 However, it has been held to be imma¬ 
terial that modifications were described as written 
instead of oral 72 

(b) Actions by Materialmen or Subcontrac¬ 
tors 

In general, the complaint of a laborer or material- 
man should show that the material or labor was furnished 
at the instance of the owner or someone properly acting 
for him; and a subcontractor’s pleading should show 
that the work was done under a contract between the 
principal contractor and the owner 

In a proceeding by a laborer or materialman, the 
complaint must set out that the materials or labor 
for which the hen is claimed were furnished either 
at the instance of the owner or owner's agent or 
some person bearing the statutory relationship to 
the owner 73 Where the statute confers a lien for 
work done at the instance of the owner or of his 
agent and provides that every contractor, subcon¬ 
tractor, or other person having charge of construc¬ 
tion shall be held to be the agent of the owner, it is 
not material whether the agency of the person em¬ 
ploying claimant was a principal contractor or sub¬ 
contractor, and, hence, his relationship with the 
owner at the various times during which the labor 
\\ as performed need not be alleged 74 

It has been held sufficient that a subcontractor al¬ 
lege that the work was done under a contract be¬ 
tween the principal contractor and the owner with¬ 
out alleging a request by the owner, 73 and also that 
it is unnecessary to allege in direct terms that ma¬ 
terials were furnished or work performed under a 


contract with the contractor, and that it is enough 
if the facts alleged show the contract 76 Under 
some statutes, a subcontractor should aver and show 
that by the terms of his contract with the principal 
contractor he is within the terms of the principal 
contract ,77 and the terms of the contract between 
the original contractor and the owner must be so 
alleged that it may be seen from the facts set forth 
in the complaint that some amount was due from 
the owner to the contractor where that is necessary 
to support the claim of a subcontractor,78 although 
on the other hand it is held that, under a provision 
that the hen shall not be enforced for an amount in 
excess of the original contract price, it is a matter 
of defense if the claim is greater than the contract 
price and the original contract price need not be 
alleged by the subcontractor 79 

Statutory contract 7x/ith OTumcr \\Tiere, under 
the statute, a diffei ence exists in cases in which the 
work was done under a valid statutory contract and 
those in which it was not, the hen claimant must 
show by his pleadings under which theory he 
claims,®® but it has been held that plaintiff may al¬ 
lege the actual facts as one cause of action,®! and, 
where the statute provides that, when the contract 
is void for any of the reasons enumerated in the 
statute, materials shall be deemed to have been fur¬ 
nished at the special request of the owner, a ma¬ 
terialman may plead that the goods were sold at the 
special request of the owner and need not plead the 
construction and validity of the contract ®® Where 
the statute requires that the contract between the 
owner and the contractor to whom material is fur¬ 
nished must be in writing, the fact that it is in 
writing must be alleged ®® Where the written con¬ 
sent of the record owner of real estate in posses¬ 
sion of a purchaser under an executory contract is 
required, such consent, or a copy thereof, must be 
attached to the petition to foreclose a materialman’s 
hen 


70. Okl—Lewis v Red. 152 P 2d 
690, 194 Okl 432 

71. Pa—O'Kane v Murray, 25 Pa 
Dist 87, affirmed 97 A 94, 252 Pa 
60 

72. Mass—Lampasona v Capriotti, 
4 NB2d 621, 296 Mass 34, 108 
ALR 480 

73. Ala —^Walker v Scott Lumber 
Co. 133 So 695, 222 Ala b04— 
Whitfield V Howard, 128 So 137, 
221 Ala 171 

Ga—^Morris v West, 163 SK 361, 
170 Ga 660 

40 C J p 427 note 81. 

74. Colo —^Kennicott - Patterson 
Transfer Co v Modem Smelting 
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& Refining Co, 141 P 144, 26 Colo 
App 135 

40 C J p 427 note 82 

75. Ind —^Waverly Co v Moran 
Hlectric Service, 26 N E 2d 55, 108 
Ind App 75 

Mo—McLaughlin v Schawackei, 31 
Mo App 365 

76. Ala—Tisdale v Alabama & G 
Lumber Co, 31 So 729, 131 Ala 
456 

77. Ill —Thomas v Illinois Indus¬ 
trial Univ. 71 Ill 310 

40 C J p 427 note 85 

78. Ill —Thomas v Illinois Indus¬ 
trial Univ, supra 

40 C J p 427 note 86 

79. Utah—Morrison v Inter-Moun- 

929 


tain Salt Co 46 P 1104, 14 Utah 
201 

40 C J p 427 note 87 
80 Cal —^Pacific Portland Cement 
Co V Hopkins, 162 P 1016, 174 
Cal 251 

40 C J p 427 note 89 
81. Cal—^Anderson v Blean, 126 P 
859, 19 Cal App 581 
40 CJ p 428 note 90 
88 Cal —^Yancy v Morton, 29 P 
1111, 94 Cal 658 
40 C J p 428 note 91 

83. N J.—Summerman ▼. Knowles, 
38 N J Law 202 

84. Okl —^iBtna Life Ins Co v S H 
WeaJdey Lumber Co. 246 P 660, 
117 Okl 70. 
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e. Time of Fninishing Work or Uatenal 

Claimant's pleadino should show when the labor was 
performed or the material furnished, but it is sufficient 
If from the facts alleged such time may be fairly in¬ 
ferred 

Since, under various statutory provisions the fix¬ 
ing of a lien depends on the filing of a statement of 
claim within a prescribed period after the labor is 
performed or the material furnished, as discussed 
supra §§ 139-144, or the right to enforce such lien 
depends on the commencement of proceedings with¬ 
in a time limited after the labor is performed and 
the materials furnished or after the filing of the lien 
claim, as considered supra § 282, in order to show a 
valid hen or a present right to enforce it plaintiff’s 
pleading should show when the labor was performed 
or the material furnished,*® but the pleading will 
be sufficient if from the facts alleged such time may 
be fairly inferred, as where it is alleged that ma¬ 
terials were furnished between specified dates 
If one item is shown to have been furnished within 
the time prescribed by the statute, the complaint will 
be good at least as to that item.*^ 

Under the rule that the alienation of the property 
before any labor was performed or material fur¬ 
nished defeats the right to subject the property in 
the hands of the purchaser for such labor or ma¬ 


terials as were furnished after such alienation, the 
complaint must show the commencement of the 
work or the furnishing of the materials before the 
alienation ** 

f. Completion of Work or Performance of Con¬ 
tract 

In a proceeding to enforce a mechanic’s lien, claim¬ 
ant’s pleading must allege performance of the contract 
or set up an excuse for failure to perform 

The pleading for the enforcement of a mechanic’s 
lien for work and materials furnished under a con¬ 
tract must allege the performance of the contract,*® 
or set up a sufficient legal excuse for failure to per¬ 
form This IS essential where the obligation to 
pay does not mature until the contract has been 
performed,®^ and so, where the time for the com¬ 
pletion of the work or performance of the contract 
IS material as furnishing the point from which 
the limitation period for perfecting the hen or 
commencing suit to enforce it begins to run, it must 
be alleged ®* It has been held, however, that an al¬ 
legation that the work was completed in accordance 
with the contract sufficiently alleges performance ®* 
In an action to foreclose a contract hen, plaintiffs 
failure to plead and prove a compliance with the 
contract vnll not render a judgment of foreclosure 


B6. Ga—^Loerue v Walker, 81 SE 
849, 141 Ga 644 
40 C J p 428 note 95 
Pleading that suit was begun within 
limitations peiiod see supra 9 293 
Pleading time of commencement of 
fui nishing labor or material as 
affecting priority of lien see infra 
subdivision k of this section 

B6. SC—^Matthews v Monts, 39 S 
B 575. 61 SC 385 
40 C J p 428 note 96 

87. Ind—Indiana Mut Bldg & Loan 
Ass'n V Paxton, 47 NE 1082, 18 
Ind App 304 

88. Ind—Jeffez sonville Water Sup¬ 
ply Co V Biter, 37 NE 652, 138 
Ind 170 

40 C J p 428 note 1 
Ownership by contracting party as 
essential to cieation of lien see 
supra I 57 

89. Ill —Gottschalk Const. Co v 
Carlson, 253 Ill App 520 

Or—Grat v Petry, 247 P 315, 118 
Or. 511 

Tex—^Kelsay Lumber Co v Crowell, 
Civ App, 19 S W 2d 368, error dis¬ 
missed 

40 C J p 428 note 2 
etatemant as to payment of sab- 
oontractors and employees 
A contractor's suit to foreclose 
mechanic's lien was properly dis¬ 
missed for failure to allege that con¬ 


tractor had given owner a sworn 
statement as required by statute re¬ 
garding full payment of subcontrac¬ 
tors and contractor's employees or 
names and amounts due those not 
so paid —Fred Howland, Inc, v 
Gore, 13 So 2d 303, 152 Fla 781 

AUegatioiLS held sufflcient 

(1) Complaint alleging that sole 
ground on which o-nner refused to 
pay was that a marquee was defec¬ 
tive was not generally demurrable 
on ground that it was admitted that 
the marquee was defective where it 
was apparent from whole complaint 
that defendants contended that mar¬ 
quee was defective and not that such 
was actual fact —^Lidral Const Co v 
Paiker, 113 P 2d 1022, 9 Wash 3d 128 

(2) The fact that plaintiffs in bill 
and in statement of account filed 
with registry of deeds alleged per¬ 
formance of written contract, except 
for Items elimiziated by oral modifi¬ 
cation, was held not improper, even 
though certain parts of work speci¬ 
fied in written contract had been 
done by different mode of perform¬ 
ance under oral agreement—Lampa- 
sona V Capriotti. 4 N E 2d 621, 296 
Mass 34, 108 ALB 430. 

(3) Other allegations—Birkemeier 
V Knobel, 40 P 2d 694, 149 Or 292— 
Eastern & Western Lumber Co v 
Henderson, 275 P 677, 129 Or 102— 
40 C J p 428 note 2 [a] 
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Allegation by Infereoice held Insnill- 
meait 

Ala.—Gorr Lumber Co v McMillan, 
143 So 173, 225 Ala 303. 

90. Ill —Gottschalk Const Co v. 
Carlson, 253 Ill App 620 

Or—Graf v Petry, 247 P 815, 118 
Oi 511 

40 C J p 429 note 3 

Waiver held alleged 
Wash—^Lidral Const Co v Parker, 
113 P2d 1022, 9 Wash 2d 128 

91. Cal —Harmon v Ashmead, 60 
Ca.1 439 

40 C J p 429 note 4 

98. Or—^Lorenz Co v Gray, 298 P 
222, 136 Or 605, rehearing denied 
and opinion adhered to Lorenz Co 
V Day & Co, 300 P 949, 136 Or 
605 

40 C J p 429 note 5. 

Allegation held lnjnifflLcien.t 
Complaint alleging that materials 
were furnished between certaan dates 
was held insufficient—^Lorenz Co v 
Gray, 298 P 222. 136 Or 606, rehear¬ 
ing denied and opinion adhered to 
Lorenz Co v Day & Co, 300 P 949, 
136 Or 605 

93. Iowa—^Bangs v Berg, 48 NW. 

90, 82 Iowa 360 
40 C J p 429 note 6. 
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invalid, since noncompliance with the contract is a 
matter of defense ® ^ 

Where the subcontractor’s hen depends on the 
fact, he must aver that the work or materials were 
such as come within the terms of the original con¬ 
tract between the owner and the original contrac¬ 
tor but it IS otherwise when the right does not 
depend on such fact,®® and it is not necessary to al¬ 
lege that the contractor had completed his contract 
where plaintiff states all that is necessary to show 
his right pnma facie under the statute ®7 

Architect’s certificate Where, by the terms of 
the contract, the obtaining and presentation of an 
architect’s certificate is a condition precedent to the 
maturing of the final payment, it has been held that 
the complaint must state that such certificate was 
given or demanded, and, if refused, the reasons why 
It should have been given, or, if waived, a statement 
of the facts,®® although there is also authority to the 
contrary.®® 

g. Aiaonnt and Maturity of Indebtedness 

(1) In general 

(2) Actions by materialmen or subcon¬ 

tractors 

(1) In General 

Claimant's pleading should show the amount or 
value of services or material furnished, the amount due, 
and the fact that it is payable. 

Plaintiff’s pleading should show the amount or 
value of the services performed or materials fur- 
nished,^ and the amount that is due,® as well as 
that It is payable.® An allegation of demand for 


payment is not necessary ^ 

Nonpayment Since nonpayment of plaintiff's 
claim is of the g^st of the action to enforce a me¬ 
chanic’s hen, nonpayment must be alleged,® and, 
under the general rule that an exhibit cannot be re¬ 
ferred to for the purpose of suppl>ing the omis¬ 
sion of a material allegation, a statement in the no¬ 
tice of hen filed as an exhibit with the complaint 
and made a part of it cannot supply the omission.® 

Apportionment Where several houses are built 
on different lots under a single contract, a material- 
man need not specify the amount of material used 
in each of the houses ^ 

Unrecorded contract Where work is done or 
materials furnished under a written contract which 
is void because not recorded as required by statute, 
the complaint must allege the value of the material 
or of the work,® and an allegation of the agreed 
price under such a contract may be sufficient m the 
absence of a proper objection on the ground of un¬ 
certainty, although It is an allegation of pnma facie 
evidence of value and not of the ultimate facts ® 

Penalties. Where claimant seeks to include in 
the amount protected by the hen the amount of a 
penalty provided by statute for nonpa>Tnent of 
wages, the complaint must contain a clear state¬ 
ment of such intention i® 

(2) Actions by Materialmen or Subcontrac¬ 
tors 

The question whether. In an action by a subcon¬ 
tractor or materialman to enforce a lien, it is necessary 
to allege the indebtedness of the owner to the principal 
contractor or of the principal contractor to the subcon- 


94. Tex—Johnson v Barker, Civ I 
App, 215 SW 348 
40 C J p 429 note 10 
96. NY —Broderick v Poillon, 2 
B D Smith 664. 1 Abb Fr 319— 
Doughty V Devlin, 1 E D Smith 
625 

96. Ind —Gilman v Oard. 29 Ind 
291 

40 C J p 429 note 8 

97. Ga—^Arnold v Farmers’ Exch, 
51 SB 754, 123 Ga 731 

40 C J p 429 note 9 
96. Ill —Michaelis v Wolf, 26 NB 
384, 136 Ill 68 
40 C J p 429 note 12 
Cteoeral avexmente held vnttcieiLt 
Ill —^McKeown Bros Co v Ogden 
Kennel Club. 269 Ill App 622 
40 CJ p 429 note 12 [a] 

99. WVa—^Lunsford v. Wren, 63 
SB 308, 64 WVa 458 
1. Ga —Morns v West, 153 S B. 361, 
170 Ga 650 
40 C J p 480 note 15. 


Amount of statatory lien must be 
definitely alleged —^Thompson v 

Wyles, 149 So 769, 111 Pla 613 

S. Fla—Thompson v Wyles, supra 
40 C J p 430 note 16 
Bight of vendor of property to object 
In a bill to enforce liens against 
the purchaser of the property hold¬ 
ing under an executoiy contract, ven¬ 
dor could not complain that bill to 
enforce liens contained no averment 
of separate amounts due each com¬ 
plainant where complainants ten¬ 
dered to vendor unpaid purchase 
money—Sims v Taylor, 135 So 680, 
223 Ala. 280 

& NY—Doughty v. Devlin. 1 BD 
Smith 626 

4. Ind —^Rhodes v. Webb-Jameson 
Co , 49 N E 283, 19 Ind App 196 

Mich —Steel Bnck Siding Co v 
Muskegon Mach & Foundry Co, 
67 NW 817. 98 Mich 616 

5. Ariz —^McPherson v. Hattich, 86 
I P. 781, 10 Ariz 104. 
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Cal—Burke v Dittus. 96 P 330, 8 
Cal App 175 

6. Ariz—McPheison v Hattich, 85 
P 731, 10 Ariz 104 

40 C J p 430 note 25 

7. Fla—Skipper v Thomas. 76 So 
779, 74 Fla. 265 

40 C J p 430 note 19 

8. Cal—B^oth V Pendola, 23 P 200, 
88 Cal 36, reheard 25 P 1101, 88 
Cal 36 

9. Cal—^Bringham v Knox, 59 P 
198, 127 Cal 40—Coghlan v Quar- 
tararo, 115 P 664, 15 Cal App 662 

10. Nev —^Milner v Shuey, 60 P 2d 
604, 67 Nev 169, mod fled on other 
grounds 69 P 2d 771, 67 Nev 169. 

Complaint held nillcient 

Complaint alleging that there was 
due lien claimant certain amount as 
penalty in addition to amount due for 
labor performed and material fur¬ 
nished was held sufficiently to show 
intention to exact penalty prescribed 
by statute.—^Milner v. Shuey, supra. 
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tractor depends on the provisions of the statutes and the 
facts of the particular ease. 

Where, under the statute, the right of a subcon¬ 
tractor or materialman to a hen depends on the lia¬ 
bility of the owner to the contractor for some 
amount under the original contract at the time of 
the filing of the lien, or the bringing of the suit, 
or the service of notice on the owner, a subcon¬ 
tractor or materialman is required to allege in his 
pleading that the owner was indebted to the princi¬ 
pal contractor under the terms of the contract be¬ 
tween those parties at the time contemplated by the 
statutory provision,H or set up some fact which 
would entitle the petitioner to the hen, such as a 
premature pa 3 ’ment by the owner to the contrac¬ 
tor 12 This rule is not universal but is denied in a 
number of cases which hold that plaintiff need not 
allege more than what the statute requires him to 
do in order to acquire a prima facie right to a hen 
and that, although pa>mcnt by the owner to the 
original contractor may under particular ciicum- 
stances defeat the subcontractor, this is purely a 
matter of defense 12 

Some of the cases in announcing the general rule 
use language vrhich implies that it is necessary to 
state the amount which is due the original contrac¬ 
tor but it has been held otherwise where the 
point was directly involved.^S and the allegation of 
indebtedness wll be sufficient which shows that 
there is sufiicient to meet the lienor’s claim 
Moreover, the entire failure to allege an indebted¬ 
ness from the owner to the contractor will be cured 
by an admission of an indebtedness by the owner m 
his answer,17 or by the introduction of evidence at 
the trial, since the pleadings will be deemed amend¬ 
ed to conform to the proof i® 

Conti act pi ice Where the hen of a materialman 
is limited to the contract price, as discussed supra 
§ 174, in a proceeding by him it should be alleged 


that the price was equal to, or greater than, the 
amount of the lien which it is sought to enforce 

Primary liability of owner An allegation of in¬ 
debtedness from the owner to the principal contrac¬ 
tor IS not necessary where the owner has made him¬ 
self responsible directly to plaintiff for the amount 
of his claim 20 So, where a primary liability on the 
part of the owner is alleged, it is not necessary to 
allege an indebtedness to the contractor 2^ 

Unrecotded contiact W'here, under the statute, 
the building contract is void because not recorded 
as required by the statute and the material is for 
that reason deemed to have been furnished at the 
instance of the owner, it is not necessary to allege 
that at the time of the filing of the notice of hen 
any sum was due from the owner to the contrac¬ 
tor 22 

Failure to file bond Where, under the statute, 
the hen claimant is entitled to foreclose his hen on 
the land of the owner irrespective of the amount 
due from the owner to the contractor, if the owner 
has not filed the contractor’s bond as provided by 
the statute, the lien claimant, in order to be enti¬ 
tled to foreclose irrespective of the amount due 
from the owner to the contractor, must allege that 
the terms of the statute as to such bond have not 
been met 22 

Owners duty to retain part of contract price 
Where, under tlie statute, the owner is required to 
withhold a specified portion of the contract price 
for the purpose of meeting claims of materialmen 
and others, as provided by the statute, a material- 
man is not required to allege that anything is due 
from the owner to the contractor,24 or from the 
contractor to the subcontractor to whom he fur¬ 
nished materials ,25 and a materialman who alleges 
that such portion of the contract price is due from 
the owner to the contractor need not allege that 


11 . Fla—^Pines School Asa'n v 
Brewer. 128 So 858, 99 Fla 1336 

N Y —Mayer v Delson Holding Cor¬ 
poration, 217 NYS 346, 139 Misc 
410, affirmed 252 NYS 930, 234 
App Div 671 

KC —Dixon V Ipock, 193 SE 392. 
212 NC 363 

40 C J p 430 note 30 

12. Fla—Hawthorne v Panama 

Park Co, 32 So 813, 44 Fla. 194, 
103 Am SR 138 

40 C J p 431 note 31 

13. 6a—^Arnold v Farmeia’ Exch, 
51 SE 754, 123 Ga 731 

40 C J p 431 note 32 

Ill —Thomas v Illinois Indus¬ 
trial Univ, 71 Ill 310. 


NY—Fzeese v Avery, 69 NYS 160, 
57 App Div 633 

15. Ean—Rankin v Rankin, 122 P 
1120, 86 Ean 899 

40 C J p 431 note 84 

18. Cal—Green v Clifford, 29 P 
831, 94 Cal 49 

40 C J p 431 note 35 

17. Colo—Spangler v Green, 42 P 
674, 21 Colo 506, 52 Am S R 259 

Tex—^Mills V. Paul. Civ App, 30 S 
W 568 

18. NY —^Mayer v Delson Holding 
Corporation, 247 NYS 846, 139 
Miac 410, affirmed 252 NYS 930, 
234 App Div 671 

19. Ga —Methodist Episcopal Church 
South V Dudley Sash. Door & 
Lumber Co, 73 S E 480, 187 Ga 68 

932 


20. Colo —^Harris v Hams, 69 P 
309, 18 Colo App 34 

Ill —Doyle v Munster, 27 Ill App 
130 

40 C J p 481 note 39 

81. N Y —^Ranieri v Brandenburg, 
194 NYS 616, 201 App Div 749 

40 C J p 431 note 40 

88. Cal—Lucas v Gobbi, 103 P 167, 
10 Cal App 648 

23. Cal —Tyler v J I. Mitrovich 
Bldg Co, 190 P. 208. 47 Cal App 
59 

84. Cal —^United Materials Co v 
Loughery. 133 P 18. 22 Cal App 1 

85b Cal—^United Materials Co. ▼. 
Loughery. supra 

40 C J p 432 note 53. 
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anything was owing to plaintiff by the owner 

Contractor's indebtedness to subcontractor Ex¬ 
cept in so far as the rule may be affected by the 
owner’s statutory duty to retain part of the contract 
price, it has been held that a laborer’s claim which 
fails to allege that any sum is due or remains un¬ 
paid from the contractor to the subcontractor is fa¬ 
tally defective ^7 in an action by subcontractors to 
which they have joined the contractor as a plaintiff, 
an allegation that certain amounts specified are due 
from the owner to plaintiffs other than the contrac¬ 
tor IS sufficient without an allegation that such 
amounts have not been paid by the contractor 

Judgment against contractor In those jurisdic¬ 
tions in which a materialman seeking to enforce his 
lien against the owner must first have secured a 
judgment against the contractor or join him as a 
party defendant, a materialman in an action against 
the owner alone must allege that he has a judgment 
against the contractor 29 

h. Itemized Account or Bill of Faiticulars 

Except where required by statute, an itemized ac¬ 
count or bill of particulars need not be filed with claim¬ 
ant's pleading, and it is geneially within the court’s 
discretion whether such a bill should be ordered 

In the absence of a statute requirmg it, it has 
been held that an itemized account or bill of par¬ 
ticulars need not be filed with claimant’s pleading to 
enforce his hen ,30 and it has generally been held 
that it is within the inherent power of the court in 


the exercise of sound discretion to order such a bill 
in a proper case,3i or that such power may exist 
under general statutes with respect to pleadings 32 
If plaintiff pleads a special contract and alleges full 
and complete performance on his part, a bill of par¬ 
ticulars is not necessary 32 However, where the 
complaint merely sets up that, under a contract for 
the furnishing of materials and the erection of a 
building, claimant furnished material or did work, 
the nature of the claim is not sufficiently stated 
without a bill of particulars 34 In a direct pro¬ 
ceeding between the owner and the contractor, the 
same detailed statement is not required as would 
be required in a proceeding between the owner and 
the subcontractor 35 

Since a bill of particulars is required only to set 
forth in detail the items which make up the general 
charge in the pleading,®6 it is sufficient if, when tak¬ 
en in connection with the statements contained m 
the petition, it advises defendant with reasonable 
certainty of the petitioner’s claim ,37 and, where 
there is but a single item of account, no bill is nec¬ 
essary 38 

Where icqitucd by statute In jurisdictions 
where mechanics’ hen statutes require claimant’s 
pleading to be accompanied by an itemized state¬ 
ment or bill of particulars, there must be compli¬ 
ance with the provisions of such statute,®® includ¬ 
ing the requirements, if any, as to verification*® 
Where the filing of an account or bill of particulars 
is required in order to perfect the right to enforce 


ae. Cal —United Materials Co v 
Louffhery, supra 

27. N T —Gribben v Hoare, 104 N 
YS 445, 54 Misc 246 
8& NT—EYeese v Avery, 69 N T S 
150, 57 App Div 633 
29 Ga—Shippen Bros Lumber Co 
V Walker, 81 S B 1119, 141 Gr 
682 

40 C J p 432 note 65 
sa Aik—Wood V Kingr, 21 SW 
471. 67 Ark 284 

Ga—Collini v Nicolson, 51 Ga 560 
Established practice 
Although mechanics' lien statute 
lequires bill of particulars only when 
materials are furnished, established 
practice of filing bill covering both 
work and materials cannot well be 
abandoned —Thomas v Goldhahn. 156 
A 363. 4 WWHarr, Del, 695 
31. Del—Armstrong v Wilmington 
Sugar Refining Co, 120 A 94, 2 W 
W Hari 126 

Pa —Leiby Co v Brdman, Com PI, 
20 Lehigh Co L J 158, 57 York Co 
61 

40 C J p 482 note 58 


Bill properly denied 
N J —^Decker Building Material Co 
V Meyer, 162 A 531, 109 N J Law 
408 

40 C J p 432 note 58 [a] 

38. Colo —Chicago State Bank v 
Plummer, 129 P 819, 54 Colo 144 
40 C J p 432 note 59 
33 N J —Solotaroff v Candalupa, 
140 A 305. 6 NJMisc 201 
Tex —Sprowls v Youngblood, Civ 
App, 23 SW2d 879, reversed on 
other grounds Harveson v Young¬ 
blood, Com App, 38 SW2d 781 
40 C J p 432 note 60 

34. Ind—Stevenson v Ballard, 50 
Ind 176 

Ohio—Brennemann v Brown. 163 N 
B 921, 30 Ohio App 84 

35. Pa—Johnson v Kusmmsky, 135 
A 220, 287 Pa 425 

Ca suit by ooxLtractoi 

Statement of hours of labor in ag- 
grregate was held not to prevent re¬ 
covery on mechanic’s lien by contrac¬ 
tors against owner—Johnson v Kua- 
minsky. 185 A 220, 287 Pa 425 
3& Minn—Menzel v Tubbs, 58 N 
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W 658. 1017, 51 Minn 364, 17 L 
RA 815 

SnfflcieiLt particnlazity to preclude 
doubt 

Bill of particulars amplifying me¬ 
chanics' hen statement should state 
facts regarding both labor and mate¬ 
rials with sufficient particularity to 
preclude any doubt by interested par¬ 
ties—Thomas v Goldhahn, 156 A 
363, 4 WWHarr. Del, 595 
Bill held not sufficiently specific 
Del—Thomas v Goldhahn, supra 

37. Del—^Thomas v Goldhahn. su¬ 
pra 

10 C J p 432 note 63 

38. Minn—Steele v Vemes, 8 NW. 
2d 425, 212 Minn 281—Jandrich v. 
Svabek, 211 NW 957, 170 Minn. 
24—Menzel v Tubbs. 53 NW 653. 
1017. 51 Minn 364, 17 LRA 815 

39. RI —^Murphy v Guisti, 48 A. 
944, 22 R1 588 

40 C J p 482 note 66. 

4a Minn—^Behrens v Kruse, 140 
NW 389, 121 Minn. 90 
40 C J p 483 note 67. 
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the lien, claimant’s pleading should show a compli¬ 
ance with the statute 

Several buildings or improvements. It has been 
held that, where a materialman has furnished ma¬ 
terial for the erection of more than one building 
under a single contract, he cannot be required to 
file a bill of particulars showing the material fur¬ 
nished for each building separately, but it has 
also been held that in such case defendant has the 
right to demand a list of the items composing the 
sum sought to be collected, so as to be protected 
from surprise when the proof is offered 

Defects and objeciions Where the bill of par¬ 
ticulars is not intelligible or sufficient, the opposing 
party may, on application, obtain greater particular¬ 
ity as in ordinary actions It has been held, how¬ 
ever, that the meagerness of the statement of items 
filed is not a ground for striking the entire com¬ 
plaint,^5 and a declaration is no more demurrable 
after the filing of a bill of particulars than it was 
before such filing If the account sued on is set 
out in the pleading, it is not necessary to file a more 
particular statement as an exhibit unless called for 
by a special motion The fact that the bill of par¬ 
ticulars furnished on the trial exceeds the amount 
of labor and materials alleged in the certificate of 
hen does not invalidate the lien claim ^8 An amend¬ 
ment of the bill of particulars does not amend the 


pleading \nth which it is connected 

It has been held that, while a bill of particulars 
filed in a mechanic’s lien proceeding is a part of the 
pleading with which it is connected, to the extent 
that it must relate thereto and be construed with 
respect thereto, it is in no sense such a component 
part of the record that subsequent pleadings may be 
directed to it alone and it has been held that a 
demurrer will not he to a bill of particulars 
However, it has also been held that an irregularity 
in connection with a bill of particulars may be 
raised by a demurrer or motion to strike,^® and that 
defects or objections respecting a bill of particulars 
will be regarded as waived if defendant interposes 
an answer to the merits instead of raising the ob¬ 
jection by motion or demurrer.^8 An objection 
that the bill of particulars in a scire facias on a me¬ 
chanic’s hen includes items not properly the sub¬ 
ject of a hen must be made at the trial, and not by 
exception to the statement of claim 

i. Notice to Owner 

Where notice to the owner Is required, claimant’s 
pleading must show compliance with such condition; 
but It IS sufficient if compliance is shown with substan¬ 
tial certainty 

Where statutory provisions require a particular 
notice to the owner, claimant’s petition or complaint 
must allege a performance of this condition and 
show a sufficient notice under the statute.88 If a 


41. Tex—Sedgwick v Patterson, 2 
Tex Unzep Gas 352 

40 C J p 433 note 79 
Necessity and sufficiency of account 
or bill of particulars to perfect 
right to enforce lien see supra S 
165 

insistence on itenuzed aoconnt 
'WliLle the account filed with the 
claim need not be itemized, when it 
comes to enforcement of the claim by 
suit, then, for the purposes of de¬ 
fense, the owner may insist on the 
presentation of an itemized claim — 
Standard Lumber Co of Fine Bluff v. 
Wilson, 296 S W 27, 173 Ark 1024 

42. N D —^Meyers Lumber Co v 
Tompkins, 149 NW 955, 29 ND 
76 

40 C J p 433 note 68 
Pleading held sufficient 
RI —Albert S Bastvi ood Lumber Co 
v Britto. 155 A 354 61 RI 406 

43. Ala—Richardson Lumber Co v 
Howell, 122 So 843, 219 Ala 828 

44. Del—Thomas v Ooldhahn, 156 
A. 363, 4 WWHarr 595 

40 C J p 433 note 69 

4& Mmn—Behrens v Kzuse, 140 N 
W 339, 121 Minn 00 
40 CJ p 433 note 70 


46. Del—^.^rmstiong v Wilmington 
Sugaz Refining Co, 120 A 94, 2 
WWHarz 125 

47. Ind—^Adamson v Shaver, 29 N 
B 944, 3 IndApp 448 

40 C J p 433 note 73 

48. Conn —^Nichols v Culver, 61 
Conn 177 

40 C J p 433 note 75 

49. Del—^Armstrong v Wilmington 
Sugar Refining Co, 120 A 94, 2 W 
WHarr 125 

50. Del—^Armstrong v Wilmington 
Sugar Refining Co. supra 

40 C J p 483 note 71 

51. Del—^Armstrong v Wilmington 
Sugar Refining Co, supra 

52. Pa—Johnson v Kusimnsky, 135 
A 220. 287 Pa 425 

53. Pa—Johnson v Kusminsky, su¬ 
pra 

Failure to serve with notice of suit 
If plaintiff fails to serve uith the 
notice of suit the bill of particulars 
required by the statute, by answer¬ 
ing defendant waives the defect and 
cannot take advantage of it at the 
trial —Norcott v First Baptist 
Church. 8 Hun, NY, 639 

54. Del—^Pezkins v Wilson, 40 A 
950, 16 Del 196 
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55. Ala —^Avondale Lumber Co t 
H udson, 106 So 803, 214 Ala 128 
Fla—Pines School Ass'n v Biewer, 
128 So 858. 99 Fla 1336—Harvey 
V Fisher, 112 So 560, 93 Fla 687. 
Kaji—Cobb v Burford, 246 F 1009, 
121 Kan 199 

Ky —Minter Homes Corporation v 
Forsythe, 178 SW2d 829, 297 Ky 
11 

La —Meriwether Supply Co v Baugh. 
6 LaApp 730—Burkes v Kennedy. 
6 La App 338 

Pa—^Wolfe v Oibbs, Com PI, 46 
Dauph Co 369 
40 C J p 484 note 81 
Notice to trustee under trust deed 
Complaint of assignee of labor and 
materials claim stated no cause of 
action against trustee under trust 
deed selling property, there being no 
allegation that notice was given trus¬ 
tee before fund was disbursed — 
Horne-Wilson, Inc, v Wiggins Bios, 
164 SB 365, 203 NC 85 
Notice that material would he fur¬ 
nished 

(1) In suit to establish and en¬ 
force lien for materials furnished in 
construction of church, allegations 
that acts regarding purchase of ma¬ 
terials were so public that it was 
gross negligence on part of church 
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compliance with the statute is shown with substan¬ 
tial and reasonable certainty, however, the plead¬ 
ing will be sufficient ,5® and, where several claims 
are properly united in one lien statement, it is not 
necessary that the complaint should allege service 
of notice in each separate cause of action set out, 
but one allegation in the complaint of the service 
of the required notice will be sufficient 

j. Filing Lien Claim or Statement 

In general, claimant’s pleading must allege compli¬ 
ance with statutory requirements as to the lien claim, 
statement, or notice, and the filing thereof. 


Among other facts which a mechanic’s lien claim¬ 
ant must allege because they are essential to the 
existence of the hen are the filing of a statutory 
hen claim, statement, or notice,®® that it was veri¬ 
fied by affidavit as required by the hen act,®® was 
filed in the proper office,®® within the statutory pe¬ 
riod limited for the filing of such claims,®i and that 
It contains the matters of substance which the stat¬ 
ute prescribes ®® However, where a failure to file 
a hen within a specified time does not defeat the 
right to a hen, but merely postpones it to the rights 
of other creditors and encumbrancers, a complaint 


to remain silent and permit purchase 
of materials and construction of 
building without giving notice or ex¬ 
pressing dissent weie insufficient to 
show the giving of statutory notice 
to owner of property before mate¬ 
rials were furnished —Buettner Bros 
V Good Hope Missionary Baptist 
Church. 18 So 2d 76. 245 Ala 658 
(2) But, where one claims as orig¬ 
inal contractor, pleading of statutory 
notice to defendants that materials 
would be furnished was unnecessaiy 

_Guarenire v Bessemer Lumber Co, 

106 So 49, 214 Ala 8 

StatoDLent as to snboontractoxa and 
employees 

In suit to foreclose lien of contrac¬ 
tor making improvements on realty 
bill of complaint, not alleging that 
complainant gave owner sworn state¬ 
ment required by statute as to full 
payment of subcontractors and con¬ 
tractor’s employees or names of and 
amounts due those not so paid, stated 
no cause of action —Dodson v Flor¬ 
ida Nursery & Landscape Co, 190 So 
696, 138 Fla 887—Buker v Webster, 
191 So 886, 140 Fla. 471 

rilaxLg of XLOtios and servloe of dupU- 
oata 

Ariz—American Coarse Gold Corpo¬ 
ration v Young, 62 P 2d 1181, 46 
Ariz 511 

Affidavit of attorney held insufficient 

Affidavit of attorney that personal 
service of notice of filing mechanic's 
lien on owner could not he made, and 
of posting notice on premises at¬ 
tached as exhibit, is not sufficient 
in pleading to enforce lien for labor 
or materials—Baker v Giiffln, 243 F 
1067, 120 Kan 448 

Failure to plead filing held not fatal 
The fact that bill, which was filed 
on Oct 26. 1937, did not show that 
notice of claim of materialman’s lien 
had been filed in office of clerk of the 
circuit court within three months 
after furnishing of last materials did 
not make the bill fatally defective — 
Pinellas Lumber Co v Lynch, 192 
So 476, 140 Fla 669. 


53. Fla —Pines School Ass’n v 
Brewer, 128 So 858, 99 Fla 1316 
40 C J p 434 note 82 
Allegations hSld sufficient 
La—Petty v Jones, 121 So 372, 10 
LaApp 409 

40 C J p 434 note 82 [a] 

57. Colo—^Rialto Min & Milling Co 
v Lowell, 44 P 263. 23 Colo 253 

58. Ala —Emanuel v Underwood 
Coal & Supply Co, 14 So 2d 161. 
244 Ala 436—^Ingiam v Howard, 
128 So 893, 221 Ala 828 

40 C J p 434 note 84 
By whom filed 

In suit to foreclose materialman’s 
lien, allegations of amended com¬ 
plaint that corpoiation filed claim 
were improperly struck as incon¬ 
sistent with lien notice attached to 
amended complaint, where lien no¬ 
tice did not state that individual 
rather than corporation claimed the 
lien, but presented an ambiguity as 
to whether corporation or president 
of corpoiation as an individual 
claimed the lien—^Diake Lumber Co 
V Lindquist, 170 P 2d 712, 179 Or 
402 

58l Ala—Emanuel v Underw'ood 
Coal & Supply Co, 14 So 2d 151, 
244 Ala 436—Gorr Lumber Co v 
McMillan, 143 So 173, 226 Ala 303 
—Ingram v Howaid, 128 So 893, 
221 Ala 328 

Ky—Minter Homes Corporation v 
Forsythe, 178 SW2d 829, 297 Ky 
11 

40 C J p 434 note 85 
substantial compliance 

Affidavits by corporate material¬ 
man's manager, verifying account for 
lumber sold, without stating his offi¬ 
cial title, will be deemed amended to 
conform to proof, substantial com¬ 
pliance with statute being sufficient 
— ^Kull V Dierks Lumber & Coal Co, 
292 SW 696. 173 Ark 445 

SO, Ala—^Emanuel v Underwood 
Coal & Supply Co, i4 ,So 2d 161 
244 Ala 436—Ingiam v Howard 
128 So 898, 221 Ala 328 

935 


La—Babst Co v. Juliani, 8 LaApp. 
851 

40 C J p 434 note 86 
Averments held insufflcLent 
Ala—^Whitfield v Howard, 128 So- 
137, 221 Ala 171 
40 C j p 434 note 86 [a]. 

61. Ala —Emanuel v Underwood 
Coal & Supply Co. 14 So 2d 151, 
244 Ala 436 

Cal—Remington v Mulholland, 5 F. 

2d 667, 118 CalApp 479 
‘Fla—St Petersburg Lumber Co v. 

Risley, 178 So 832, 127 Fla 658 
Tex—Sammons v Local No 65, Mu¬ 
sicians Protective Ass'n of A F. 
of M of Houston, CivApp. 106 S. 
W2d 785 

40 C J p 435 note 87 
Where nonoompliance Is shown, by 
pleading, it is bad 

Alaska —Bloom v McCluskey, 7 
Alaska, 349 

Til —Rittenhouse v Sable, 43 111 App. 
658. 

Allegations held sufficient 

(1) In general 

Ala—^Burton v Meeks, 134 So 28, 
222 Ala 681—^Richardson Lumber 
Co V Howell. 122 So 343, 219 Ala 
328—Powers v Grayson, 109 So 
164, 215 Ala 33 

Kv—Theatre Realty Co v P H 
Meyer Co, 48 S'V\'2d 1, 243 Ky 
346 

Or—Birkemeier v Knobel, 40 P2d 
694, 149 Or 292—Randolph v 
Christensen, 265 P 797, 124 Or 
661 

(2) Cross petition alleging that 
materialman filed lien accounts and 
on same day filed suit to enforce lien 
claim was held not fatally defective 
for failure to allege that suit was 
begun after filmg of account—^Wa^ 
tera v Gallemore, Mo App. 41 S.W 
2d 870 

es. Cal—Karlik v Peters, 288 P 
863, 106 CalApp 126—Aanon v 
Foley, 288 P 792. 106 CalApp 624 
—^Norton v Bedell Engineermg Co., 
264 P 811, 88 Cal App 777. 

40 C J p 435 note 88 
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will not be held bad for failure to allege such fil¬ 
ing 63 

A general allegation that the claim was duly made 
out and filed is not sufficient to show that it con¬ 
tained the essential provisions required by the stat¬ 
ute,® or that It was verified as required,®5 or was 
filed in time;®® but the pleading will be sufficient 
if It is made to appear therein with reasonable cer¬ 
tainty that the legal requirements have been com¬ 
plied with in these respects ®7 Where the pleading 
shows that the statement of hen was filed before 
the indebtedness accrued, the pleading is fatally de¬ 
fective 63 

Effect of setting out or attaching Where the 
notice of hen as filed is set out in the pleading or a 
copy IS annexed to, and made a part of, the pleading 
as an exhibit, it is held that this is a sufficient com¬ 
pliance with the rule that it must affirmatively ap¬ 
pear from the complaint that the notice was in 
proper form and contained all the essenL.d provi¬ 
sions ®3 On the other hand, it has also been held 
that the averments of the pleading must show a 
compliance with the law without, reference to the 
statements filed with the pleading, under the rule 
that an exhibit cannot aid or destroy a material 
averment ^0 However, even where an exhibit can¬ 
not be used to supply a material allegation or cure 
a vital defect, it may be used to make the allega¬ 
tions definite and certain,** i as where the exhibit 
shows that the property intended to be covered by 
the lien is sufficiently described in the statement 
filed and recorded '*3 

Where several claims are properly united in one 


statement of lien, the complaint need not allege the 
filing of the statement in each separate cause of ac¬ 
tion set out, but one allegation of such fact refer¬ 
ring to all of the lien claims will be sufficient^® 

k. Other Averments 

The courts have adjudicated the necessity and suffi¬ 
ciency in claimant’s pleading containing averments as to 
various matters, such as the existence or priority of other 
liens or claims, and whether claimant has brought any 
other action to recover his debt. 

While It has been held that the claimant’s plead¬ 
ing must allege whether there are any other unsat¬ 
isfied hens on the property on which he seeks to en¬ 
force a lien,'^^ it has also been held unnecessary 
to allege that there are no other lien claimants'^® 
However, where, under the statute, a materialman's 
hen is given priority as to the land over mortgages 
subsequent to the commencement of work, and as to 
the building or improvement over all mortgages, a 
complaint seeking a hen on the land and improve¬ 
ments must contain a definite allegation as to when 
the work of improving the realty was commenced 
and whether a mortgage was executed prior or sub¬ 
sequent thereto,^® and, under a statute providing 
that a mechanic’s hen is superior to prior encum¬ 
brances only to the extent that the added repairs 
enhanced the market value of the property, a bill 
to foreclose a mechanic’s hen must allege the con¬ 
dition and value of the property before and after 
the repairs, so as to permit the determination of 
the priority and extent of the various hens 
Where plaintiff claims that the beneficiary under a 
prior trust deed is estopped to set up title under a 
foreclosure of the trust deed, the complaint must 
allege facts substantiating such claim ^3 


63. Ill—^Lyle v. Rosenbergr, 192 Ill 
App 878 

64. Mo—Fay V Adams, 8 Mo App 
566 

40 C J p 435 note 91 
65w Or—Pilz V Killin SB worth, 26 F 
305, 20 Or. 432 

66. Or—PilZY Killmssworth. supra 
40 C J p 435 note 98 

67. Wis —W H Pipkom Co V 
Evangelical Lutheran Sl Jacobi 
Soc. 129 NW 616, 144 Wis 501 

40 C J p 435 note 94 

68. Ala —Snellins Lumber Co v 
Porter. 142 So 660. 225 Ala 164 

Effect of premature filing see supia 
3 139 

XTo election to aoeOlezate payment 
Amended bill to foreclose mechan¬ 
ic's lien, expressly alleging no elec¬ 
tion to accelerate payment of notes 
representing debt befoie their due 
date, was held demurrable, since 
ahowmg tbat declaration was filed in 
probate office before claim matuied 


—Gorr Lumber Co v McMillan, 143 
So 173, 225 Ala 303 

69. Cal —^Norton v Bedell Engineer¬ 
ing Co , 264 P 311, 88 Cal App 777 
40 C J p 436 note 95 
TOi Ky—^Minter Homes Corporation 

V Forsythe, 178 SW2d 829, 297 
Ky 11 

40 C J p 436 note 96 

71. SC—^Matthews v Monts, 89 S 
E 575. 61 SC 385 

40 C J p 436 note 97 

72. SC—Matthews v Monts, supra 

73. Colo —^Rialto Min & Milling Co 

V Lowell, 47 P 263, 23 Colo 253 

74. Wash —^Lidral Const Co v 
Parker, 113 P 2d 1022, 9 Wash 2d 
128 

Allegation hdd sufficient 
Wash—Lidral Const Co v. Parker, 
supra 

7Sb Wis —Fredrickson v Riebsam, 
40 NW 501. 72 Wis 587. 

40 C J p 436 note 4 
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76. Ala—^Polakow v Weldon, 7 So 
2d 85, 242 Ala 506—Polakow v 
General Roofing & Supply Co, 7 
So 2d 78, 242 Ala 497—King v 
Woodlaw Lumber Co, 78 So 893, 
201 Ala 589 

77. Ala —^Becker Roofing Co v. 
Jones, 144 So 865, 225 Ala 638 

Statute held inapplicable 
Where a lessor knowingly permits 
materialmen to furnish his lessee 
with building material and a build¬ 
ing permanent in character to be 
erected on the leased premises with 
such material, the materialmen are 
not required to allege on their claim 
of a lien that the improvement en¬ 
hanced the property’s value —^I\*est- 
phal V Berthold, 273 Ill App 266 

7a CaJ —^Heinsbergen v Jenking, 
298 P 104, 113 Cal App 894 

Complaint h^d insiiffiolent 

Cal—^Heinsbergen v Jenking. supra. 
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Resort to other actions By pro\ision of the stat¬ 
ute, claimant may be required to state whether any 
other action has been brought to recover any part 
of the debt and, if so, whether any part thereof 
has been collected, and a complaint which does not 
comply with this requirement is defective*^® Such 
a provision has been held not to apply to a proceed¬ 
ing in a court which can make no judgment of fore¬ 
closure and sale 80 

Estoppel of owner. Where, under the statute, 
the owner, having failed to file a notice of comple¬ 
tion, IS estopped from maintaining a defense based 
on the ground that the lien was not filed within the 
time provided, claimant, if his pleadings show that 
his claim was not filed within the statutory period, 
must allege the facts showing the estoppel of the 
owner,8i and must allege that the statutory notice 
by the owner was not filed 83 

Notice of lis pendens The notice of pendency is 
of the existence of the action, and, therefore, the 
complaint is not required to state the filing of a no¬ 
tice which follows the complaint 8® 

Personal liability In order to support a personal 
judgment against any defendant, the complaint 
must allege facts which establish the liability of de¬ 
fendant against whom such judgment is sought8^ 

§ 295. -Purpose of Suit 

The purpose of the suit must appear from claimant’s 
pleading 

In so far as the facts authorizing an enforcement 
of the hen are to be alleged, the purpose of the suit 
must appear ,85 and, although the remedy is by a 
personal action, it must be adapted to the object to 
be accomplished 86 In an action in which the judg¬ 
ment IS purely to enforce the lien, and not general¬ 
ly against defendant, directing execution be levied 


on the particular property, the pleading should set 
up the manner m which defendant is liable in order 
that the proper form of judgment may be entered 87 
If there is a prayer for personal judgment by one 
Tvho IS not entitled to such relief in a pleading which 
IS sufficient for the enforcement of the hen, such 
prayer is of no consequence and cannot affect the 
right to the enforcement of the hen 88 

§ 296. - Status of Claimant 

Claimant should plead the facts establishing the class 
of lienors to which he belongs. 

The class of lienors to which complainant belongs 
should not be alleged as a conclusion but the facts 
establishing it should be pleaded 89 So, a bill for a 
mechanic’s hen need not in express terms allege 
complainant to be either a contractor or a subcon¬ 
tractor if the material facts necessary to establish 
the capacity in which the right to relief is claimed 
are alleged 90 Under some statutes, claimant must 
allege that he was a duly licensed contractor during 
the performance of his contract 81 

§ 297. - Anticipating Defense 

Purely defensive matters need not be anticipated and 
negatived in claimant’s pleading 

Matters purely of a defensive nature need not be 
anticipated and negatived m claimant’s pleading 82 

§ 298. -Joinder of Counts and Causes 

It 18 generally held that the mechanic’s hen laws 
permit determination of all controversies thereunder in 
a single proceeding Ordinarily a claimant may seek to 
enforce his lien and defendant's personal liability In a 
single proceeding 

It is generally held that, since mechanic’s lien 
laws are of an equitable nature, they permit deter¬ 
mination of all controversies thereunder in a smgle 
proceeding 93 Thus, no misjoinder results from 


79, NY —^Prime v Hughes, 159 N 
YS 1041, 174 AppDiv 406 
40 C J p 436 note 7 
30, NT —Boynton Furnace Co v 
Tiohn, 126 NTS 695, 141 AppDiv 
773 

81. Cal —Greely v. Noble, 181 P. 666, 
40 CalApp 628 

88, Cal—Qreely v Noble, supra 

88, Minn —John Paul Lumber Co v 
Hormel. 63 NW 718, 61 Minn 303 
NT—Gass V Souther, 61 N T S 305, 
46 App Div 256, affirmed 60 N B 
nil, 167 NT 604 

84, Ga —Logue v Walker, 81 S E 
849. 141 Ga 644 
40 C J p 437 note 9 
Petition hdld snffioiant 
Petition against trustees of school 


to foieclose mechanic’s lien was held 
to state facts sufficient to constitute 
cause of action in persoram, where 
petitioner had no lien —^Atlantic 
Coast Lumber Coiporation v Morri¬ 
son, 149 SE 243, 152 SC 305 

85, NT—Foster v Poillon, 2 ED 
Smith 556, 1 Abb Pi 321 

40 C J p 418 note 74 

86, Wis—Dewey v Fifleld, 2 Wis 
78 

40 C J p 418 note 75 

87, Wis—Dewey v Fifleld, supra 
40 C J p 418 note 76 

88, Mo —^Kasper v St Louis Ter¬ 
minal R Co, 74 S W 145, 101 Mo 
App 323 

89, Ill —Salem v Lane & Bodley Co, 

937 


60 NE 37, 189 Ill 693, 82 Am S R. 
481 

40 C J p 419 note 78 

90. Ill —Salem v Lane & Bodley Co , 
supra 

91. Cal—Siemens v Meconi, 112 P. 
2d 904, 44 Cal App 2d 641 

92. Mont —Corpns Jvxxm dted in 
Continental Supply Co v White, 12 
P 2d 569. 572, 92 Mont 254 

40 C J p 419 note 80 

wiKether owner filed bond 

Cal—^Haupenthal v. Bert L Perry, 
Inc, 31 P2d 1088. 138 CalApp 198. 

S3. Cal —Schulte v Buben, 8 P 2d 
843, 215 Cal 172, 81 A L R 764. 

Rules governing joinder of causes of 
action generally see Actions 35 61- 
101 . 
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the seeking of such relief as is necessary to effect 
the foreclosure of the hen, as under allegations set¬ 
ting up fraudulent conveyances to defeat the lien¬ 
or However, a cause of action for enforcement 
of a hen should not be joined with one for the col¬ 
lection of a debt not included in the lien claim,®® 
and sometimes it is expressly provided by the stat¬ 
ute that no other cause of action shall be joined 
with the equitable action to foreclose the mechanic’s 
hen-®® 

Allegations of the steps taken to obtain a lien 
do not constitute a separate cause of action, but 
merely show the right of plaintiff to have the prop¬ 
erty in controversy subject to the payment of his 
judgment,®^ nor is a bill multifarious for making 
prior mortgagees parlies and seeking as against 
them to subject to complainant’s demand that part 
of the value of the property which resulted from 
the improvements which complainant put on it m 
labor and supplies ®® Moreover, where claimant’s 
hen applies only to the extent of the amount due 
from the owner to the principal contractor, allega¬ 
tions of such amount, although appropriate to a 
cause of action in assumpsit, are equally appropri¬ 
ate to an action in equity to enforce a subcontrac¬ 
tor’s or materialman’s hen, and do not constitute a 
misjoinder of causes ®® Accordingly, separate 
counts may be joined m an action against the own¬ 


er and his contractor, presenting two theories- (1) 
That plaintiff’s claim is founded on a contract with 
the owner, in which case the hen is enforceable for 
the whole amount, by reason of the personal liability 
of the owner (2) Setting up the rights of a sub¬ 
contractor or materialman furnishing the contrac¬ 
tor, in which case the hen is worked out by a species 
of subrogation! 

Separate statement. Where separate hens may 
be joined in one complaint, it is sufficient if the 
facts concerning each are embraced in separate and 
distinct statements without the formality of num¬ 
bering and otherwise designating them ® 

Enforcefnent of hen and of personal hdbility 
Since the remedies for the enforcement of the debt 
and the foreclosure of the hen are regarded as 
cumulative, as discussed supra § 266, it is ordinarily 
regarded as permissible for claimant in a single 
proceeding to seek the enforcement of his hen and 
of the personal liability of defendant,® and, where 
the statute contemplates a personal judgment to be 
enforced by execution on particular property, it is 
permissible to join a special count for the enforce¬ 
ment of the hen and common counts for work done 
and material furnished on an account stated < In 
such cases the pleading may be bad for the enforce¬ 
ment of the hen and at the same time good for the 
recovery of a personal judgment® Where the 


ClalTO for la1)Or and for matoxials 
In a subcontractor's suit against 
the contractor, owner, and a bank 
holding the proceeds of foreclosure 
sales of the premises under security 
deeds, a petition to foreclose the sub¬ 
contractor’s lien 18 not subject to 
general demurrer because combining 
in a gross sum the claim for mate¬ 
rials with a claim for labor, the sub¬ 
contractor being entitled to a lien 
at least for the materials—East At¬ 
lanta Bank v Limbert. 12 S E 2d 866, 
191 Ga 486 

NT—Tisdale v Moore, 8 Hun 
19 

40 C J p 419 notes 84, 85. 

85b Minn —Corpus Jons dted In 
Knutson v Lasher, 18 NW2d 688, 
690, 219 Minn 694 

Pa—Dye v Fryer, 5 Pa Dist & Co 
283, 6 Northumb Leg J 888, 6 Erie 
Co 232 

40 C J p 419 note 82 

96- Iowa—Sweetzer v Harwich, 26 
NW 744, 67 Iowa 488 

40 C.J p 419 note 83 

97- Neb—Hardy v Miller, 9 NW. 
476, 11 Neb 395 

9& Ala—Christian & Craft Grocery 
r Kling, 26 So 629, 12l'Ala 292. 

40 C J. p 419 note 87. 


89. N T —^Freeze v Avery, 69 N Y S 
150, 57 App Div 688 

1. Ala—^Trammell v Hudmon, 0 So 
4, 86 Ala 472 
40 C J p 419 note 89 

8. Cal —Booth V Pendola, 23 P 200, 
88 Cal 36, reheard 25 P. 1101, 
88 Cal 36 

40 C J p 420 note 91. 

3- Ala—Gorr Lumber Co v McMil¬ 
lan, 143 So 173, 235 Ala 303—Kil¬ 
lian y Eveiett, 183 So 684, 28 Ala 
App 334 

Tex —Seby v Craven Lumber Co, 
Civ App, 259 SW 1093 
40 C J p 420 note 93 
Joinder of causes of action for en¬ 
forcement of debt and foreclosure 
of lien or mortgage generally see 
Actions S 94 e 

Petition joining oontractor and owner 
A petition by a lumber company 
joining a contractor for the construc¬ 
tion of a building and the owner on 
an agreement that the owner of the 
buildmg would pay, direct to the 
lumber company foi materials fui- 
nished, money due the contractor as 
the work progressed, and for a fore¬ 
closure of a mechanics’ lien, was held 
not to constitute a misjoinder of ac¬ 
tions —^Atkinson v Jackson Bros, 
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TexClvApp, 259 SW 280, modified 
on other grounds. Com App, 270 8 
W 848, 38 ALR 1377 

Joinder of cause for loss of antioi- 
pated profits 

Where plaintiff had a cause of ac¬ 
tion for mechanic’s l^en and for loss 
of anticipated profits resulting from 
defendant’s breach of the same con¬ 
tract, the two causes of action were 
properly joined —Cooper & Evans Co 
V Manhattan Bridge Three-Cent 
Line, 149 NTS 433, 164 App Div. 64 
Election not required 
In a proceeding to enforce mechan¬ 
ic’s lien on a building, a count for 
a personal judgment only may be 
joined with a count for both a per¬ 
sonal judgment and a special order 
for a sale of the building erected for 
the payment of the judgment, and 
plaintiff should not on the trial be 
compelled to elect on which of the 
counts he will stand—Williams & 
Williams V Warren, 99 So 266, 134 
Miss 899. 

4L Fla—West v Grainger, 86 So 
91, 46 Fla 257 

5- Okl—Ryndak v. Seawell, 76 P. 

170, 13 Okl 787 
40 C J p 420 note 95. 
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statutory practice permits the blending together of 
proceedings in law and equity, both remedies may 
be pursued m the same action ^ In an action by a 
subcontractor, the conti actor may be joined, as 
discussed supra § 2S4, and a personal judgment re¬ 
covered against him ^ However, where the stat¬ 
ute authorizes a personal judgment only as incident 
to the main relief, so that, if the hen fails, the ac¬ 
tion must fall altogether, as discussed infra § 329, 
it IS not permissible to join in a complaint a cause 
of action on the hen and one for the debt as on a 
distinct cause,* and, where the statute requires as 
a condition precedent to a foreclosure proceeding by 
a subcontractor that he shall have recovered a judg¬ 
ment for his debt against the contractor, a cause of 
action against the contractor cannot be joined in 
the proceeding for the enforcement of the hen ® 

§ 299. -Verification 

Plaintiff s pleading must be verified where verifica¬ 
tion IS required by statute, but not otherwise. 

A complaint in a statutory action to foreclose the 
hen need not be verified in the absence of a provi¬ 
sion in the statute requiring it^® However, plain¬ 
tiff’s pleading must be verified where verification 
IS required by the express provisions of the stat¬ 
utes 

§ 300. Plea, Answer, or Affidavit of Defense 

The defendant is generally required to file a plea or 
answer in order to form an issue to be tried. 

Except as otherwise required by statutory pro¬ 
visions,!* It has generally been held that defendant, 


in order properly to form an issue to be tried, 
should file a plea or answer,i* within the time, if 
any, specificalty prescribed i^ However, an answer 
is not required where it would serve no good pur¬ 
pose,!® and no appearance and pleading are neces- 
saiy to protect the interest of an owner, although 
made a party, ivhose interest the court is not au¬ 
thorized to subject under the law applicable to the 
facts set up in the petition i® 

Scire facias Where the statute as to enforce¬ 
ment of mechanics* liens ty scire facias provides 
a form of the writ in which defendant is notified 
to file an affidavit of defense, it would seem that a 
formal plea need not be entered ;i'^ and the case 
is at issue on the scire facias and the affidavit of 
defense unless defendant rules plaintiff to reply to 
the affidavit of defense i® The affidavit of defense 
must be filed within the time prescribed by the stat¬ 
ute 1® 

Motions available to defendant Not only may 
defendant attack plaintiff’s pleading by demurrer, 
considered infra § 305, but, depending on the prac¬ 
tice in the particular jurisdiction and the provisions 
of the statutes, various motions and other proceed¬ 
ings may be available to defendant 

§ 301. -Form and Sufficiency 

a In general 

b Denial or allegation of material facts 
a. In General 

The ordinary rulea of pleading are gene-ally applied 
with reipect to pleai or answers in actions to enforce 
mechanics’ liens. 


a US—Hatcher v Hendrie & Bolt- 
hott Mfa & Supply Go, Colo, 133 
F 267, 68 CCA 19 « 

40 C J p 420 note 96 

7. Cal—^McMenomy v White, 47 P 
109. 115 Cal 339 

40 C J p 420 note 98 

& NT—Burrouffhe v. Tostevan, 75 
NT 567 

9. Minn —^Lewis v Williams, 3 Minn 
151 

IOl Cai—Parke & Lacy Co v Inter 
Nos Oil & Development Go, 82 P 
51. 147 Cal 490 

40 C J p 420 note 3 

11. Mich—^Knowlton V Gibbons, 178 
NW 63. 210 Mich 547—Daschke v 
Schellenbergr, 84 NW 67, 125 Mich 
216 

NT—Sherman v Freuhaff, 82 NTS 
2d 945, 177 Misc 727. 

12. HI—Burlingame v. Emerson, 5 
RI 62 

40 C J p 487 note 11. 


13. Ill—Thielmann v Burff, 78 Ill 
293 

40 C J p 487 note 18 
Defenses see supra §S 273-275 

14. Ill—Thielmann v Burg^, supra. 
40 G J p 437 note 12 

15. Pa —Leiby v Erdman, Com PI, 
20 Lehigh Co L J 153, 57 Tork Leg 
Rec 51 

16. Ill—Judson V Stephens, 75 HI 
255 

40 C J p 437 note 14 

17. Pa—^Wyss-Thalman v Beaver 

Valley Brewing Co, 65 A 811, 216 
Pa 485—^American Lumber & 

Manufacturing Co v. O'Keefe, 20 
PaDist 609 

ISL Pa—^American Lumber & Manu¬ 
facturing Co V O'Keefe, supra. 

40 C J p 437 note 16 

19, Pa—^Atlantic Terra Cotta Co v. 

Carson, 53 Pa Super 91 
Tune for filing 

(1) It has been held that the affi¬ 
davit of defense must be filed within 
fifteen days after service of the writ 
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—^Atlantic Terra Cotta Co v. Carson, 
supra—40 C J p 437 note 17 [a] 

(2) However, it has also been held 
that, notwithstanding the provision 
of the statute, affidavit of defense to 
scire facias sur mechanic's lien may 
be filed any time before judgment; 
and affidavit should not be stricken 
because filed more than fifteen days 
after return day—^Rich v Boguszin- 
ski, 86 Pa Super 885 
90. Pa—Favo V. Merlot. 94 Psl 
S uper 90 

Petitioa to atzike off as not exclusive 
Statutory procedure under which 
owner may have validity of mechan¬ 
ic's lien determined by filing petition 
to strike olf is not exclusive —Favc v. 
Merlot, 94 Pa Super 90 
Objection for matter outside record 
Where defendant objects to plain¬ 
tiff's pleading for matters dehors the 
record his objection cannot be made 
by a motion to strike off the lien, but 
must be made by a defense to the 
merits, such as an affidavit of de¬ 
fense—Schoser v Chaplin, 29 Pa. 
Dist. A Co. 466, 81 Luz Leg Reg. 138. 
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mg that he does not admit an allegation is held to be 
of no consequence if it is not denied 56 On the 
other hand, where defendant files no pleading what¬ 
soever, It has been held that plaintiff must neverthe¬ 
less prove the material facts on which the existence 
of the hen depends and which facts are not admit¬ 
ted,5*^ but It has also been held, where defendant 
fails to plead and a default judgment is entered, 
that allegations of the complaint are admitted of 
record 58 By merely pleading a fact in opposition 
to claimant’s right, in the absence of a general de¬ 
nial, the material allegations of claimant’s pleading 
are admitted®® 

Unverified answer. Under some statutory provi¬ 
sions, where plaintiffs pleading is sworn to, it con¬ 
stitutes evidence of the matters therem charged 
tuiless denied by answer under oath 6® 

(3) General and Special Pleading and Is¬ 
sues Raised Thereby 

(a) In general 

(b) Plea as to indebtedness 

(c) Payment and tender 


(a) In General 

A general denial puts in issue only such facts as are 
issuable, and matters of defense or avoidance must be 
specially set up. 

A general denial puts in issue only such facts as 
are issuable 6i On the other hand, matters of de¬ 
fense or in avoidance of the cause of action plead¬ 
ed must be specially set up and will not be available 
under a mere general denial of claimant’s allega¬ 
tions 6® Thus defendant must specially plead an 
estoppel,®® or waiver,*^ or discharge,®® and in an 
action by subcontractors the defense that plaintiffs 
guaranteed the contractor’s performance and that 
he failed to perform must be specially pleaded 66 
A denial of an allegation that the cKims of defend¬ 
ants are subordinate to plaintiffs lien does not raise 
a material issue 67 Matters relied on by way of 
counterclaim must be sufficiently alleged 68 

In scire facias it has been held that defendant 
may plead specially matters of which he might avail 
himself under a general plea 6® The terre-tenant 
may plead in bar that the premises on which the 
lien is claimed have been sold under judicial proc¬ 
ess, and the lien of the claim, if any, thereby dis¬ 
charged,^® and, under a statute allowing defend- 


SCL Neb—Irish v Fheby. 44 NW 
438, 28 Neb 231 

B7. Ark—^Hicks v Branton, 21 Ark 
186 

Mich—Roberts v Miller, 32 Mich 
289 

58. Ill —Construction Finance Cor¬ 
poration V Kawohl, 274 Ill App 
641 

Ownership 

Ill —Construction Finance Corpora^ 
tion V Kawohl, supra 

59. Nev—^Dickson v Corbett, 11 
Nev 277 

Pa—Geiss v Rapp, 1 Walk 111. 

6(K Mich—Boihuis liumber & Mfg* 
Co V Van Tubercren, 230 NW 910, 
250 Mich 686—^Knowlton v. Gib¬ 
bons. 178 NW 63, 210 Mich 547 
Requirement of verification as to 
plaintiff's pleadingr see supra S 299 
Corrsotness of acoonnt 
Where verified mechanic's lien 
statement is filed in court clerk's 
office, and copy is attached to peti¬ 
tion declanns such account correct 
and amount shown therein owiner 
plaintiff, correctness of account is 
incontestable, unless denied under 
oath—Yale Theatre Co v Majors & 
Scheer, 251 P 1019. 123 Okl 124 
Bffaot of plea of oet-eff 
Where plaintiff pleads contract, 
and attaches copy of mechanic's lien 
statement pioperly verified, and de¬ 
fendant files unveiified fireneral de¬ 
nial, plea of set-off raises no issue, 


as to terms of contract—Yale The¬ 
atre Co V Majors & Scheer, supra 

61. Cal—Elder v Spinks, 53 Cal 
293 

40 CJ p 439 note 47 
Issues and proof generally in actions 
to enforce mechanics' liens see in¬ 
fra S 807 a 

Traverses all material averments 
Ala—Foster v Prince, 141 So 248, 
224 Ala 623 
Matters held in Issue 
Where petition set forth materi¬ 
alman’s lien as well as debt and 
asked foreclosure of lien as well as 
debt, general denial put in issue ex¬ 
istence and right to foreclosure of 
lien, as well as debt —Crowell v 
Mickolasch, Tex Civ App, 297 SW 
234. 

62. Ala—Roobin v Orindle, 122 So 
408, 219 Ala 417 

Cal—^Haupenthal v Bert L Perry, 
Inc. 81 P2d 1088. 188 Cal App 198 
Pa- ■—J M Bnghtbill, Inc, v Lumb, 
Com Pi, 63 DduphCo 116—Penn¬ 
sylvania Supply Co V Lumb, Com 
PI, 63 Dauph Co. 110 
40 G J p 439 note 49 
Defensa of limitations 

(1) The defense of limitations is 
wfiuved if not specially pleaded — 
Landers Lumber Co v Short, Mo 
App. 81 SW2d 376—40 GJ p 439 
note 49 [b] 

(2) In order to raise the defense 
of statute of limitations, the defense 
must plead facts, and not mere con- 
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elusions —Scroggin v National Lum¬ 
ber Co, 59 NW 548, 41 Neb 196 
General traverse of account 
In suit to enforce materialman’s 
lien, answer traversing account gen¬ 
erally, but not raising issue as to 
any particular item, is bad—Hazard 
Lumber & Supply Co v Demum- 
brum, 295 S W 414, 220 Ky 422 

83. Wyo—Big Horn Lumber Co v 
Davis, 84 P 900, 14 Wyo 455. 7 
AnnCas 940, rehearing denied 85 
P 1048, 14 Wyo 465, 7 AnnCas 
940 

40 C J p 489 note 50 

64. Ind.—Corpus Juris cited In Col- 
berg V Sebastian, 46 N E 2d 716, 
717. 118 Ind App 94. 

40 C J p 439 note 61 

65. Ill—Cosgiove V FUrwell. 114 
Ill App 491 

N Y —Hallahan v Herbert, 4 Daly 
209, 11 AbbPr.NS, 326. affirmed 
67 NY 409 

66. Cal —^Kelley v Plover, 86 P. 
1020. 103 Cal 35 

67. Cal—^Hartfleld v Howard, 181 
P 385, 180 Cal 376 

83. NY—Fehlinger v Boos, 118 N 
Y S 167 ^ 

40 C J p 439 note 54 

69. Pa—Johns v Bolton, 12 Pa. 339 
—Gamon v Winslow, 1 WklyNa 
432 

70 Pa-^ohna v. Bolton, 12 Pa. 
339. 
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ant to alter his plea or defense on or before the 
trial of the cause, such a plea need not be pleaded 
puis darrein continuance 

(b) Plea as to Indebtedness 

A general denial puts In issue an allegation of per- 
formanee of the contract by the plaintiff or an allegation 
of indebtedness from the owner to the principal con¬ 
tractor 

In accordance with the rule, stated supra § 301 a, 
that the plea should conform to the particular form 
of remedy through which the lien is enforced, 
where the hen claim shows that the debt was con¬ 
tracted by the owner, the general issue of non as¬ 
sumpsit IS proper, *^2 and nil debet has been held 
sufficient as a general denial to put the mechanic on 
proof of his claim, where the statute requires such 
proof in any event, even on the failure of defend¬ 
ant to appear ^3 However, under some court rules, 
pleadings in scire facias to enforce a mechanic’s hen 
must specially set forth the matters of defense 
and, independent of a rule of court, an owner can¬ 
not plead non assumpsit where the labor or materi¬ 
als were furnished by a person employed by the 
contractor and not by the owner.^s if defendant 
wishes to set up another debt to defeat plaintiff’s 
claim, he must show by his allegations that the debt 
IS a subsisting one 

Performance A general denial puts in issue an 
allegation of performance of the contract by plain¬ 
tiff,'^'^ and nonperformance, as that the work was 
unskillfully or defectively performed, may be shown 
in an answer setting up the fact as a ground of de¬ 
fense However, in an action by a materialman 
who furnished material to the contractor, a breach 
of contract by the contractor must be pleaded in 
order to raise an issue on such breach,^9 The fact 
that defective material was furnished in violation 
of the contract may be shown as an equitable de¬ 


fense under the general issue 9® 

Indebtedness to principal contractor. A plea < 
the general issue or general denial puts in issue tl 
allegation of indebtedness from the owner to tl 
general contractor at the time of the service of n 
tice by the subcontractor,8i and is sufficient to p 
the materialman on proof of the amount due f< 
materials furnished ,92 and a plea by the owner, in 
suit by the materialman, which sets up facts sho\ 
mg that there was no indebtedness from the own* 
to the contractor, is sufficient 93 However, whe 
the law gives the subcontractor a direct hen, it h 
been held that the plea denying defendant’s indefc 
edness to plaintiff is a mere conclusion of law at 
hence defective ,9* and, in order that the own 
may show that in godd faith and in pursuance i 
his contract he has paid all that he agreed to pc 
before notice of claims, he must allege such fact 
Where the hen of a subcontractor attaches to i 
installment due the contractor at the filing of tl 
former’s lien, an answer setting up damages by w* 
of equitable set-off and counterclaim, by reas( 
of the contractor’s failure to complete the work, 
bad if It fails to allege that the damage arose i 
existed at the time the hen was filed 93 

Payment by contractor. An affidavit of defen 
in a proceeding to enforce a subcontractor’s In 
that plaintiff had received from the contractor 
sum in excess of the amount due for the work doi 
as measured by the contract price, and had aba 
doned the work, is sufficient 97 

(c) Payment and Tender 

An allegation of payment should be distinct and poi 
tive. 

An allegation of payment should be distinct at 
positive ,99 but, where the pleading shows the ma 
ner of payment and alleges a mutual settlement 


71. Fa—Johns v Bolton, supra 

72. Pa—^Early v Albertson. 2 Wkly 
NC 641 

40 G J p 439 note 62 

73. Ark—Hicks v Branton. 21 Ark 
186 

40 C J p 440 note 63 

74. Del —^Richards v Naudaip, 85 A 
559. 27 Del 1 

Fleas hold had 

Under this rule, pleas of non as¬ 
sumpsit. never indebted, nil debet. 
and the general issue, are improper, 
as is also the plea of non est fac¬ 
tum. particularly where there is no 
averment of any contract with de¬ 
fendant —Richards y. Naudam. su¬ 
pra. 


75. Del —Richards v. Naudain. su¬ 
pra 

78 Fa—Smyth v Armstrong. 2 
WklyNC 383 

40 C J p 440 note 72 

77. Wia—Moritz v Larsen. 86 N 
W 831. 70 Wis 569 

40 C J p 440 note 73 

78. Pa—Rockwell Mfg Co v Cam¬ 
bridge Springs Co. 43 A 327. 191 

Allegations held snlllclent 

Cal —^Zachary v Chapman. 284 F 
703. 103 CalApp 456 

79. Cal—Blethen v. BlaJee. 44 Cal 
117 

80. Pa.—^Blessing v Miller. 102 Fa 
46 


8L N J —Culver v Lieberrnan. B'S 
812. 69 K JLaw 341. 

40 CJ p 440 note 77 

82. Neb—Lee v Story Brewing C 
106 N W 220. 75 Neb 212 

83. Ala—Cranford Mercantile Co 
Wells. 70 So 666. 195 Ala 251 

40 C J p 440 note 79 

84. Mont—Merrigan v English. 
P. 454. 9 Mont 113. 6 LRA 8 

85. Nev.—Hunter v Truckee Lod 
No 14 I. O O F. 14 Nev 24 

86. N T —^Anisansel v Coggeshc 
82 NY.S 430. 83 ApP Div 491 

87. Pa—Kee y Hilt. 83 Wkly.N 
104. 

88. Pa—^Young v Pulte. 1 Wkly 
C 88 

40 C J p 441 note 84. 
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account by the parties, it is not necessary to file an 
Itemized account of payments 89 There need not be 
a direct negative of an allegation of nonpayment of 
an alleged contract price,®® and it is, for example, 
sufficient to deny the existence of the contract on 
which plaintiff charges the liability Where a 
husband and wife are made defendants and answer 
jointly by a general denial, a separate answer by 
the husband stating that he made the contract with¬ 
out his wife’s knowledge or consent and that plain¬ 
tiffs accepted and received from him a sum stated 
as payment is improperly stricken ®2 

An admission of indebtedness in a sum less than 
that claimed and a tender of the amount admitted is 
held to be an admission of the lien to that extent,®® 
but a plea of tender and payment of the money into 
court under a special contract set up by defendant 
will not be construed as an admission of the cause 
of action set up by claimant but only as an admis¬ 
sion of the amount due under the special contract 
pleaded by defendant ®^ In scire facias under the 
plea of payment with proper notice, any equity 
which tends to defeat plaintiff’s action may be given 
in evidence,®® but, without notice, defendant may 
be confined to proof of matters tending to show 
actual payment ®® It has been held that the formal 
validity of the hen is not put in issue by a plea of 
payment ®^ 

§ 302. Cross Bill or Cross Complaint 
a In general 

b By principal contractor and other 
lienors 

a. In G^eral 

A cross bill or cross complaint In an action to enforce 
a mechanic's lien must be as complete and perfect as an 
original bill or complaint. 

In accordance with the rules governing cross 
bills and cross complaints m civil actions generally. 


a cross bill or cross complaint in an action to en¬ 
force a mechanic’s hen must be as complete and 
perfect as an original bill or complaint ®8 Where 
the original bill presents questions of equitable cog¬ 
nizance, defendant may have legal relief against 
plaintiff,®® and the several defendants may cross 
plead with each other and have all rights between 
them germane to the subject of the bill determined 1 
The cross complainants are concluded by their 
claims as set up in their pleadings ® 

By owner Matter which does not relate to, or 
depend on, the contract or transaction on which 
plaintiff’s action for the enforcement of a hen is 
brought or which does not affect the property to 
which the action relates cannot be set up by cross 
complaint but is properly cognizable under a coun¬ 
terclaim 3 Defendant has been permitted to file a 
cross bill against his codefendant for relief to which 
he IS entitled by reason of transactions between 
these two parties relating to the property involved * 
No cross bill is necessary to set up that there is no 
indebtedness by reason of damage sustained by de¬ 
fendant from a breach of the contract ® An owner 
setting up damages for delay in completion by a 
cross complaint is not required to negative defen¬ 
sive matter® Under a statute providing that the 
court may adjust and determine the equities of all 
the parties to the action and the order of priority of 
different hens and determine all issues raised by any 
defense or counterclaim in the action, where a 
lienor made defendant by answer claims a judgment 
for a sum alleged to be due under its contract, the 
owner may by answer assert a counterclaim for 
damages arising out of his contract with the defend¬ 
ant lienor*^ 

Where the surety on the contractor’s bond is 
made a party, the owner by cross complaint may 
assert a right to damages against the principal con¬ 
tractor and his surety because of the default of the 


89. Miss—^Easterlingr v. Shaifer, 88 
So 230 

90. Cal—Watterson v Owens River 
Canal Co. 139 P 804, 167 Cal 870 

6a. Cal—Watterson v Owens River 
Canal Co, supra. 

92. Ind—Stephenson v Ballard, 82 
Znd 87 

93L US —Cameron & Co v Camp¬ 
bell. IndT, 141 F 32, 72 CCA 
620 

94. Pa—Taukey v Buckman, 18 Pa 
Super 378 

95. Pa—Smaltz v Ryan, 8 A 772, 
112 Pa 423—Clark v Bittle, 19 Pa 
Dist 923 

98. Pa—Smaltz v Ryan, 8 A. 772. 
112 Pa 423 


97. Pa—^Klinefelter v Baum, 83 A 
682, 172 Fa 652 

40 C J p 441 note 86 

98. Colo —San Juan & St Louis 
Minins & Smeltms Co v Finch, 6 
Colo 214 

under code rules of pleaduLff a 
cross complaint is sufficient if the 
necessary allegations can be fully 
gathered from all its averments — 
Rader v A J Barrett Co, 108 NB 
883. 69 IndApp 27—40 CJ p 442 
note 10 

99b Wash—Maher v Famandis, 126 
P 642, 70 Wash 250 

1. Wash—^Maher v Famandis, su¬ 
pra 


8. Utah—Culmer v Came. 61 P. 
1008, 22 Utah 216 

3. Cal—Clark v Taylor, 27 P 860, 
91 Cal 552 

Recoupment, set-off and counter¬ 
claim see supra S§ 276, 277 

4. Tex —Haberzettle v Dearing. 
CivApp, 80 SW 539 

40 C J p 442 note 16 

5. Ill—Julin V Ristow Poths Mfg 
Co, 54 IllApp 460 

6. Ala—^Fike v Stratton. 66 So 929, 
174 Ala 641 

40 C J p 442 note 21 

7- NT —Mellen v Athens Hotel 
Co, 133 NTS 1079, 149 App Div 
534, 8 N T Civ Proc ,N S, 204. 
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principal contractor,^ although it has been held that, 
where a subcontractor brings a suit in equity to en¬ 
force a mechanic’s hen, the owner has no right to 
file a cross bill making the sureties on the contrac¬ 
tor’s bond parties to the suit, for the puipose of en¬ 
forcing the liability on the bond ® There is, how¬ 
ever, authority to the contrary 

In proceeding for general scrtlemcHt In a suit 
by the owner against all the lienors for the purpose 
of adjusting or settling all matters between the par¬ 
ties and to prevent the prosecution of separate hen 
proceedings, the hens of defendants may be en¬ 
forced by cross bill Since the owner by filing a 
petition for a general settlement under a statute 
providing therefor admits the right on the part of a 
defendant to a hen, defendant does not waive such 
right by failing to assert it in his answer and by 
alleging merely such facts as tend to establish the 
amount due to him from the pimcipal contractor ^2 
In an action to settle the rights to a fund in the 
hands of the owner, the answer of another claim¬ 
ant IS required merely to state his right to, or in¬ 
terest in, the fund ^3 

b. By Principal Contractor and Other Lienors 

Where the original contractor or some other lienor is 
made a party defendant he may set up his I.en claim by 
way of answer or cross complaint 

Where the original contractor is joined as a de¬ 
fendant, he may set up by way of answer or cross 


complaint his claim for a lien,!^ and whether his 
pleading is to be regarded as an answer or as a 
cross complaint depends on the facts set up and not 
on the designation given to it by the pleader 
The fact that the principal contractor is made a de¬ 
fendant does not authorize such principal contrac¬ 
tor, who has filed no hen, to maintain against the 
other parties to the suit a cross bill or an answer 
m the nature of a cross bill for an accounting with 
the owner and another subcontractor who has filed 
no lien 

Where the statute contemplates the determination 
of the rights of all lien claimants in one proceed¬ 
ing, as discussed supra § 272, a hen claimant made 
defendant may by counterclaim or cross bill have 
a foreclosure of his hen although he seeks no re¬ 
lief as against plaintiff and it has been held not 
essential that a formal cross bill be filed as relief 
may be demanded in the answer, or the facts con¬ 
stituting defendant’s cause of action may be set up 
in an answer in the nature of a cross complaint 
However, defendant should set forth his claim so as 
to show that he has a hen just as though he were 
plaintiff in the action 20 The general rule in equity 
requiring a defendant to make himself complainant 
either by petition or cross bill, or by transfer in 
some way from the position of a defendant to that 
of a complainant, asking affirmative relief, is sub¬ 
ject in mechanics’ hen suits, as in other cases, to 
the exception that, where a fund or property is in 


8. Wi8 —Tawkey-Crowley Lumber 
Co V De Longe, 147 NW 334, 167 
Wis 390 

9. Tenn —McRae v University of 
South, ChApp, 62 SW 463 

IOl Tex—Meyers v Wood, 66 SW 
671, 26 Tex Civ App 591 

40 G J. p 442 note 20 

11. Tenn —Perkins Oil Co v Ever¬ 
hart. 64 SW 760, 107 Tenn 409 

40 C J p 443 note 47 

Crois bill held BuOLcieiLt 

Ala—Avondale Lumber Co v Hud¬ 
son, 106 So 803, 214 Ala 128 

18. Ill—Ge^eke v Hilsmger, 177 
Ill App 467 

13. Colo —Olson V. Model Land & 
Irrigation Co, 226 P 269, 75 Colo 
221 

14. Cal—^Holmes v Richet, 66 Cal 
307, 38 AmR 54 

16. Cal—^Holmes v Richet, supra 

16. Va—Gist V Virginian R Co, 
90 SE 654, 79 WVa 167 

17. Mo —Badger Lumber Co v 
Goodrich, 184 SW2d 435, 353 Mo 
769. 

N D —Dakota Sash & Door Go v 
Brinton, 145 NW 594, 27 N D 39 
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Cross petition as to adjoining lot 
In action to establish mechanic's 
lien ageunst one lot, materialman's 
cross petition against adjoining lot 
was held authorized, where both lots 
formerly belonged to same owner, 
and other lienors who had been made 
defendants had blanket liens against 
both lots, since all lienors are com¬ 
pelled to assert claams in one pro¬ 
ceeding, and, if blanket lienors might 
recover all their claims against one 
lot, lienors having claim only 
against that one lot might be un¬ 
justly deprived of their claims—^Lee 
& Bouttill Co V C A Brockett Ce¬ 
ment Co, 106 SW2d 461, 341 Mo 
95 

18. US —In re Danville Hotel Co , 
D C Ill, 33 F 2d 162, affirmed in 
part and reversed in part on oth¬ 
er grounds, CCA. 38 F2d 10 

Ill—Hyde Park Inv Co v Hyde 
Park State Bank, 267 Ill App 539 
Iowa —Dalbey Bros Lumber Co v 
Crispin, 13 N W 2d 277 
40 C J p 442 note 36 

19. Wash—Powell v Nolan, 67 P 
712, 27 Wash 318. reheard 68 F 
389, 27 Wash 318 

40 C J p 443 note 27 
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BC. Ill—^Hyde Paik Inv Co v Hyde 
Park State Bank, 257 Ill App 639 
40 C J p 443 note 28 

Adoption of Allegations of others 
In materialman's lien foreclosure 
suit, subcontractor could not enlarge 
his cross action against owner by 
adopting allegations materialman 
and contractor asserted against own¬ 
er —Eldridge v Poii ler, Tex Civ 
App, 50 SW2d 888, error refused 

Answer held Insufficient 
Answer seeking foreclosure of me¬ 
chanic’s lien was held defective, 
where it appeared theiefrom that 
statutory time had expired —In re 
Danville Hotel Co , D C Ill. 83 F 2d 
162, reversed in pait on other 
grounds, C C A, 38 F 2d 10 

Cross petition held sufficient 

The filing of a mechanic’s lien and 
proceedings by cross petition filed in 
action instituted by another mate¬ 
rialman to foreclose a mechanic's 
lien on the same pioperty warranted 
establishment of cioss petitioner’s 
lien, although cross petitioner did 
not expressly allege that he had not 
been paid—Dalbey Bros Lumber Co 
V Ciispm, 12 NW2d 277, 234 Iowa 
151. 
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the control of the court to be administered and dis¬ 
tributed among those entitled to it, affirmative ac¬ 
tion IS not necessary but relief is proper under an 
answer setting up facts on which respondent is en¬ 
titled to It 21 

Under a statute so providing, where a complaint 
to enforce a mechanic’s lieu does not admit the hens 
of claimants who have been made defendants, a 
claimant who does not answer or who does not set 
forth his hen in his answer is deemed to have 
waived his hen ,22 and the admission of proof, with¬ 
out objection, in support of a claim, does not dis¬ 
pense with the necessity of alleging it in the an¬ 
swer 23 Under such a statute, where it is alleged 
that certain persons made defendants are claiming 
hens and the validity of their hens is not contro¬ 
verted, they are not required by answer to set forth 
their hens in issuable form,^^ but in the absence 
of an answer by the owner asking that the hens 
of defendants be declared invalid they are entitled 
to introduce their evidence and have their hens de- 

clared.25 

Where an original contractor had not filed his 
hen, if he merely answers in a suit by a subcon¬ 
tractor, he cannot recover judgment for the amount 
of his claim over and above the claim of the sub¬ 
contractor, not having set it up by pleading in the 
nature of a cross action but will be left to a person¬ 
al action against the owner 28 However, under a 
statute requiring all lienholders to prove their 
claims in one proceeding, it has been held that in¬ 
tervening holders of recorded hens may prove their 
claims without having pleaded them.27 

Filing Under a statute requiring a hen claim¬ 
ant defendant to file his answer with the clerk of 


the court and providing that no other notice need 
be given, the answer is of no effect until so filed.23 

Laches. Where laches is not apparent from the 
face of a cross bill, circumstances constituting it 
must be availed of by plea or answer 29 A lienor 
made defendant need not allege in his answer or 
cross bill an excuse for a delay in the prosecution 
of his suit 30 

Foreclosure of vendors^ or mortgage liens Un¬ 
der a statute providing for the adjudication of all 
liens and of the rights of all parties interested in the 
property in one proceeding, considered supra § 272, 
a defendant may set up and foreclose a vendor's 
hen as against a codefendant by an intervening pe¬ 
tition ;2i and a mortgagee of property included in 
the hen may file a cross bill for foreclosure .22 

§ 303. -Answer to Cross Complaint 

Rules governing the necessity and sufficiency of an¬ 
swers or motions directed to a cross action generally 
apply in actions to enforce a mechanic's lien. 

General rules have been held to apply to answers 
or motions directed to a cross action in a proceed¬ 
ing to enforce a mechanic’s hen.®® 

§ 304. Replication or Reply 

Where the defendant's answer sets up new matter the 
plaintiff may set up in reply facts constituting a defense 
thereto. 

In accordance with general rules, where defend¬ 
ant sets up new matter in his answer, plaintiff may 
set up in reply facts constituting a defense to the 
plea or answer®^ unless plaintiff has admitted in his 
complaint what he denies in his replication.®® If 
the answer does not contain new matter, no reply is 


21 . D C.—Emack v Campbell, 14 
AppDC 186 

40 G J p 443 note 29. 

22. NT —McConologue v Larkins, 
66 NTS 188, 32 Misc 166. 

23. NT—Hondorf v Atwater, 27 
NTS 447, 75 Hun 369 

fi4. N T —^Kelley Lumber Co v Ot- 
aehc Valley B Co, 120 N T S 415, 
136 AppDiv 146 

26. NT —Kelley Lumber Co v Ot- 
selic Valley R Co, supra 

26. N T —Morgan v Stevens, 6 Abb 
^7 Cas 3o6 

27. Nev—Hunter v Truckee Lodge 
No 14 I O O F, 14 Nev 24 

40 C J p 443 note 35 

28. Minn—Dauman v Metzger, 176 
NW 497. 145 Minn 133 

29. Ala—^Pilcher v*. E R Porter 
Co, 94 So 72, 208 Ala 202. 


30. WVa—Hough v Watson, 112 S 
E 303, 91 WVa 161 

31. Mo—^Early v Smallwood, 256 S 
W 1053, 302 Mo 92 

40 C J p 443 note 45 

32. Ill—Ellison V Salem Coal & 
Mining Co, 43 IllApp 126 

Time of applicatLon 
Ill—Pair Play Development Organi¬ 
zation V Sarmach, 263 IllApp 593 

33. NT —John Comolll & Co v. 

Maigohes, 234 NTS 626, 130 

Misc 894 

Answer held suAcient 
An answer to a cross complaint al¬ 
leging damages for failure in per¬ 
formance setting up a supplemental 
contract may assert the contingen¬ 
cies giving rise to such supplemental 
contract by way of inducement with¬ 
out being objectionable on the 
ground that such contingencies were 
not provided for in the original con- 
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tract—^Tawger v Joseph, 108 NB 
774. 184 Ind 228 

hEotion to dismiss cross aotioii de¬ 
nied 

The fact that it is not made by the 
owner would seem m itself to fur¬ 
nish sufficient reason for denial of 
a motion by the contractors who 
have given a bond to discharge me¬ 
chanics' liens, to dismiss a cross ac¬ 
tion by a defendant lienor against 
the owner, in an action to foreclose 
a mechanic’s lien—John Comolli & 
Co V Margolies, 224 NTS 626, 130 
Misc 894. 

34b Neb —^Hibbard ▼ Talmage, 49 
NW 219, 32 Neb 147 
40 G J p 444 note 62 

35. Mont —^Helena Lumber Co ▼ 
Montana Cent R Go, 24 P 702, 
10 Mont 81 
40 C J p 444 note 63. 
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necessary.3® Sometimes under special statutory 
provision applying to these proceedings replications 
are dispensed with and the allegations in answers 
are taken to be controverted ,37 and the general 
equity practice under a statute abolishing special 
replications in chancery controls where the proceed¬ 
ing for the enforcement of the hen is essentially a 
chancery one 38 

A replication to a plea setting up a breach of 
plaintiff’s contract must answer such plea complete¬ 
ly when the matter of the plea is not intended to be 
met by a general replication denying it ,3® and 
plaintiff cannot depart from the cause of action 
originally set up by him, as by pleading in reply a 
contract different from that declared on ^0 The 
omission of a vital statement from the hen claim 
itself cannot be cured by a replication setting up 
the omitted facts in answer to a plea based on a 
condition which the hen claim should have antici¬ 
pated 

Admission by failure to deny A general statute 
providing that matter averred in an answer and not 
denied in a replication by the other party is to be 
taken as true in all subsequent proceedings in the 
cause, without the necessity of proof thereof, has 
been held to apply in proceedings to enforce a me¬ 
chanic’s hen 4* 

§ 305. Demurrer 

a. In general 

b. Grounds of demurrer 


a. In General 

In mechanic’s lien proceedings Issues of law may be 
raised by demurrer as in other cases 

In mechanics’ hen proceedings issues of law may 
be raised by demurrer as in other cases, there being 
nothing in the statute confining the issues to facts ,48 
and, even where the statute prescribes as a rule of 
pleading that defendant shall plead that the prop¬ 
erty is not liable for the debt, he is not precluded 
thereby from demurring when plaintiff himself 
shows that the property described is not liable and 
that the case is not one within the hen act 44 in 
the absence of a statutory permission the owner 
cannot demur to the answer of a codefendant lien¬ 
or 45 Where a defense is common to all the par¬ 
ties defendant, it is immaterial by which of them it 
is urged and a demurrer to the bill interposed by 
one, if sustained, will inure to the benefit of all 46 
On the other hand, if two or more defendants join 
in a demurrer and the pleading is good as to one of 
them the demurrer will be overruled 47 

Form A failure to allege facts entitling claim¬ 
ant to a hen may, it has been held, be reached by 
general demurrer ,48 but objections to allegations 
formally defective must be specifically pointed out 4^ 
So it has been held that a special demurrer must be 
resorted to in order to raise the objection of uncer- 
tainty,66 or a formal objection to a description of 
the premises,8i or a failure to allege the time of per¬ 
formance of the labor or the filing of lien claims,^^ 
or the absence of a proper defendant ,3® and a gen¬ 
eral demurrer will not reach a failure to state that 
at the time materials were furnished no payments 
had been made by the owner to the contractor.34 


36. WVa—Foutty v Poor, 12 S B 
1096, 36 WVa 70 

40 C J p 444 note 66 

37. Minn—Johnson v Lau, 60 NW 
842, 58 Minn 608 

40 G J p 444 note 66 

38. 114 — ^Liinnemeyer y. Miller, 70 
Ill 244 

40 C J p 444 note 57 

39. Ala—Gates v O’Gara, 39 fio 
729, 146 Ala 666 

40 G J p 444 note 58 

40. Ala—Gates v O’Gara, supra 

41. Pa—Dearie v. Martin, 78 Pa 66 
40 G J p 444 note 64 

42. Pa—^Dye v Fryer, 5 PaDist & 
Go 288, 6 Northum Leg J 388, 6 
Ene Co 232. 

43. NT—Doughty v Devlin, 1 BD 
Smith 626 

Office of demurrer 
In mechajiic's lien pioceedmgs, as 
in other civil proceedings, the office 
of a demurrer is to raise an issue of 
law—^Brannum-Keene Lumber Go v 


Gole, 119 NB 721, 67 IndApp 667 

44. NJ—Goddington v Beebe. 29 N 
J Law 660 

45. NY—^Albnght v Trinity Presb 
Ghuich. 157 NTS 70, 170 App 
Div 70—Joseph Joseph & Bros 
Go v Marva Realty Corp, 166 N 
TS 506 

46. Va —^Brown v Cornwell, 60 S B 
623, 108 Va 129 

40 C J p 446 note 64 

47. Mich—^Burk v Muskegon Mach 
& Foundry Co, 67 NW 804, 98 
Mich 614 

Wis —^Paine Lumber Go v Douglass 
County Impr Go, 68 NW 1018, 
94 Wis 322 

48. Ill—^Einzey v. Thomas, 28 Ill 
502 

49. Gal—Burke v Dittus. 96 P 330. 
8 Gal App 175 

40 C J p 446 note 4. 

Fartionlar defeots withlu role 
(1) Averment that materialmen fil¬ 
ed verified statement with probate 

judge claiming liens ”in compliance 
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With” statute, although insufficient 
against special demurrer, was held 
good against general demurrer—In¬ 
gram V Howard, 128 So 893, 221 Ala. 
828. 

(2) Failure to allege that lien 
claim was supported by affidavit or 
to correctly describe hen did not 
render bill to foreclcse subject to 
general demui rer —Drollinger v 
Cowen, 251 111 App 215 

50l Cal—Anderson v Blean, 126 P 
859, 19 Cal App 581 
40 C J p 446 note 6 

51. Cal—Leibowitz v Berry, 299 P 
779, 114 Cal App 6. 

Mass—Buck v Hall, 49 NE 658, 
170 Mass 419. 

58. Ga—^Logue v Walker, 81 SB 
849, 141 Ga 644. 

53. Ill —Portones v. Badenoch. 23 
NE 849. 132 Ill 377 

54. Colo —^Ditto V Jackson, 83 P 
81. 8ColoApp 281 
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An objection that a complaint, on a theory that the 
contract between the owner and principal contractor 
IS void, which alleges facts entitling plaintiff to re¬ 
cover whether it is void or valid, contains two caus¬ 
es of action not separately stated cannot be urged 
by general demurrer 55 Where a demurrer will he 
to reach defects in the statement of claim made a 
pait of claimant’s pleadings, a defect in the affidavit 
must be urged by special demurrer 5® 

Effect of demurrer For the purpose of determin¬ 
ing the questions raised, a demurrer admits all facts 
wnich are well pleaded, 5^ but it does not admit the 
conclusions of the pleader 58 An allegation that a 
defendant has some interest in the premises may 
be admitted by demui rer 59 

Failure to demur, ifaivcr of objections Mere 
defective allegations must be raised by demurrer or 
the defects ■will be deemed to have been waived and 
cannot be raised on the trial ,5® and pleading over 
or abandoning a demurrer is a waiver of mere de¬ 
fects or objections which may be cuied by amend¬ 
ment 51 Thus an objection on the ground of want 
of proper parties defendant is w'aived vrhere not 
taken by demurrer .52 and a demurrer because of 
nonjoinder of defendants is waived by answer rais¬ 
ing issues of fact,53 and the same is true of a de¬ 
murrer because of ambiguity and uncertainty as to 
the time when the improvement was completed 54 
Howwer, where the objection goes to the right to 
lecover, on the application of the law to the facts, 
the question may be decided after the evidence is in 
notwithstanding it could have been raised by de¬ 
murrer ,55 and, -where plaintiff's proceeding is con¬ 


trary to the statute which alone gives him the right 
to maintain the suit, the objection goes to the foun¬ 
dation of the action and may be taken at the trial 56 
Where an exception may be taken in an answer or 
at the trial, it cannot be said to have been lost un¬ 
der the application of the rule that an answer over¬ 
rules a demurrer 57 

h. Grounds of Demurrer 

A demurrer will lie to raise obiections only to defects 
appearing on the face of the pleading 

Under the general rules controlling the grounds 
of demurrer in proceedings in equity or at law, a 
demurrer will not he unless the defect appears on 
the face of the pleading 58 i£ claimant’s pleading 
shows on its face that he has no hen or fails to 
show the facts essential to the right, his suit should 
be dismissed on demurrer,®9 or on a plea or motion 
which is in effect a demurrer,70 unless he is entitled 
to recover a personal judgment and his pleading is 
good for that, in which event the demurrer will be 
overruled . A general demurrer should be over¬ 
ruled if the complaint entitles complainant to any 
relief 72 The objection that, the owner having 
sold a portion of the property, that part retained 
by him should first be resorted to cannot be raised 
on a demurrer to the petition on the ground that it 
fails to state a cause of action 7S 

Partial defense Where a partial defense is not 
pleaded as such, it is a ground for demurrer 74 

Uncertainty Mere uncertainty or indefiniteness 
in some of the particulars of the pleading should be 
raised on a motion to make more certain and not 


65 Cal—AndeiBon v Blean, 126 P 
859, 19 Cal App 581 

68 Ill —Smith V Adcock, 209 Ill 
App 277 

57. Cal —Slight V Patton. 31 P 248, 
96 Cal 384 

40 CJ p 447 note 13 

68. Ark—Wood v King, 21 SW 
471, 57 Ark 284 

40 C J p 447 note 14 

69b Ill—Greenleaf v Beebe, 80 Ill 
520 

GO Cal—San Joaauin Lumber Co 
V Welton. 46 P 735. 115 Cal 1 

40 C J p 447 note 17 

61. Neb —^Pomeroy v White Lake 
Lumber Co, 44 NW 730, 33 Neb 
240, reheard 49 NW 1131, 33 Neb 
243 

N J—Johnson v Algor. 47 A- 671, 65 
NJLaw 363 

62. Wis—Harbeck v Southwell, 18 
Wis 418 

63. Nev—^Lonkey v. Wells, 16 Nev 
271. 


64b Nev—Lonkey v Wells, supra 
65 Mont—^Bardwell v Anderson, 32 
P 285. 13 Mont 87 
40 C J p 447 note 18 
68. N J —Johnson v Algor, 87 A 
571, 65 NJLaw 363 
40 C J p 447 note 19 

67. Mich—^Kerns v Plynn, 17 NW 
62, 61 Mich 673 

40 C J p 447 note 20 

68. Mo —Gi uner & Bros Lumber 
Co V Hartshorn-Barber Realty & 
Building Co, 154 S W 846, 171 Mo 
App 611 

40 C J p 445 note 69 
Nature of proceeding as legal or 
equitable see supra § 264 

69ii Pa —^Favo v Merlot, 94 Pa.Su- 
pei 90 

140 C J p 445 note 72 
7<^ Pa—^ravo v Merlot, supra 
On scire fadas, defect on face of 
mechanic’s lien may be made subject 
of special plea in effect demurrer — 
Favo V Merlot, supra 
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71. Cal —Sibley Grading & Teaming 
Co V Crary, 49 P 2d 823, 4 Cal 
2d 375. 

Wash —Tsutakawa v Kumamoto, 102 
P 766. 63 Wash 231 
40 C J p 446 note 73 

72. Cal—Sibley Grading & Teaming 
Co V Crary. 49 P 2d 823. 4 Cal 2d 
376 

Pa—Arnold Lumber Co. v. Guzik, 24 
West Co LJ. 85 
40 C J p 446 note 74. 

Ssparabla items 

Bill to foreclose mechanic’s lien 
disclosing claim on contract which 
included items not lienable was not 
demurrable where nonlienable items 
were separable—^Drollinger v Cow- 
en, 251 Ill App 216 

73. Mo—Coen v Hoffman. 175 SW. 
103, 188 Mo App 311 

40 C J p 445 note 75 

74. N T —George F Root Co v 
New York Cent & H R R R Co, 
151 NTS 702, 166 App Dlv, 187 
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by demurrer,'^5 although, where a statute allows a 
demurrer for uncertainty and ambiguity, such a 
demurrer may be resorted to in mechanics’ hen pro¬ 
ceedings A general demurrer on the ground that 
the petition does not state facts entitling plaintiff to 
relief in equity will not avail to raise the question 
of indefiniteness in the description of the property 
sought to be charged 

Want of verification Under the general equity 
practice allowing objections to the form of the bill 
to be taken by demurrer, advantage may be taken 
by demurrer of a failure to verify the bill as re¬ 
quired by statute An objection to a plea for the 
want of verification should be taken by a motion to 
strike and not by demurrer 

Limitations and laches Where from the face of 
complainant’s pleadings it appears that the proceed¬ 
ing is not brought within the time required by the 
statute creating the hen, the objection is properly 
presented by demurrer Laches in filing an inter¬ 
vening petition in chancery to enforce a hen may 
be urged by demurrer Where it does not appear 
from the complaint that the redocketing of the hen 
essential to its continuance was prevented by some 
failure of duty on the part of plaintiff, the ques¬ 
tion cannot be raised by demurrer 82 

Defect in parties. An obj'ection for want of prop¬ 
er parties disclosed by the pleading may be taken by 
demurrer 83 So, where the principal contractor is 
regarded as a proper and necessary party, a failure 
to join him may be urged by demurrer 8* It has, 
however, been held that the subcontractor is re¬ 
quired only to follow the course pointed out by the 
statute and that, although the contractor is a proper 
party, his omission cannot be raised by demurrer 85 
Under a statute requiring the joinder of all lienors, 
a complaint cannot be regarded as not stating a 
cause of action because it fails to allege that there 


are no other lienors, and, where the complaint 
makes no reference to a principal contractor, a de¬ 
murrer for defect in parties will not he 8® 

Joinder and statement of causes An objection 
that an action to foreclose a hen against the owner 
and another to recover a personal judgment against 
a party liable therefor are not separately stated 
should be raised by motion and not by demurrer,®^ 
and does not arise on a demurrer for misjoinder of 
actions where such actions may properly be 
joined 88 A mechanic’s hen v^hich contains a num¬ 
ber of items of account constitutes but a single 
cause of action, and specific items cannot be reached 
by demurrer 89 However, where the statute re¬ 
quires that for labor and materials performed and 
furnished in the construction of two or more build¬ 
ings claimant shall apportion to each building such 
labor or materials as went into it and that the dec¬ 
laration for each shall be in the form in which 
plaintiff would have declared if the labor and ma¬ 
terial apportioned for the particular building had 
been performed and furnished for it alone, a dec¬ 
laration which fails so to proceed is demurrable, the 
defect appearing on its face 8® 

Objections to Lien Claim Where the affidavit 
or statement on which the hen is based is not made 
a part of the pleading, its sufficiency cannot be ques¬ 
tioned on a demurrer to the pleading On the 
other hand, where the claim is set out in the plead¬ 
ing or attached as a part thereof, a demurrer will 
lie if the claim is bad 82 Where there is nothing 
on the face of the pleadings to show that the hen 
notice incorrectly describes the property, the objec¬ 
tion cannot be urged by demurrer 83 The question 
whether property may be identified from the de¬ 
scription in the lien claim will be determined as a 
question of fact rather than one of law properly 
presented by demurrer 84 In proceedings by scire 


75. Ark—McFadden v Stark, 22 S 
W 884, 58 Ark 7 

Wis—^Wilier v Bersenthal, 7 NW 
352, 50 Wis 474 

76. Cal—Palmer v Lavigne, 37 P 
775, 104 Cal 30—Frazer v Barlow, 
63 Cal 71 

77. Iowa—Central* Lumber & Coal 
Co V Glass, 203 NW 276, 199 
Iowa 1113 

40 C J p 445 note 79 

78. Mich—^Daschke v Schellenberg, 
82 NW 665, 124 Mich 16, 84 N 
W 67, 126 Mich 216 

79. Ark—Loring v Flora, 24 Ark 
151 

80. Alaska—Rutherford v Maki, 9 
Alaska 850 

40 C J p 446 note 88. 


81. Ill—McNicholas v Tinsler, 127 
lllApp 381, affirmed 85 NE 593, 
236 Ill 4Q3 

88 NT —Schneider Co v .^na Ac¬ 
cident & Liability Co, 155 NTS 
471, 169 AppDiv 584 
40 C J p 446 note 85 
83. Ill —Portoues v Badenoch, 23 
NE 349, 132 Ill 377 
40 C J p 446 note 86 

Mich—^Kems v Flynn, 17 NW 
62, 51 Mich 673 

WVa—James Sons Co v Farley, 76 
SE 169, 71 WVa 173 

86. NT —Foster v Skidmoie, 1 E 
D Smith 719 
40 C J p 446 note 89 

88. Wis—Frederickson v Riebsam, 
40 NW 501, 72 Wis 687 
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87. Cal —San Francisco Paving Co 

V Fairfield, 66 P 255, 184 Cal 
220 

88. Cal —San Francisco Paving Co 

V Fairfield, supra 

88. W Va —Gist v Virginian R Co , 
90 SB 654, 79 WVa 167 

90. NJ—Johnson v Algor, 37 A 
571, 6*5 NJLaw 363 

91. Ark—McFadden v Stark, 22 S 
W 884, 68 Ark 7 

40 CJ p 446 note 97 

98. Cal —^Palmer v Lavigne, 37 P. 

775, 104 Cal 30 
40 CJ p 446 note 98 

93. NT—ICrauss v Brunett, 130 N 
TS 1086, 78 Misc 428 

40 C J p 446 note 99 

94. Ind —Biannum-Keene Lumber 



§ 306 


MECHANICS^ LIENS 


57 C.J S. 


facias under some statutes, the question of law in¬ 
volving the validity of the lien should be raised by 
demurrer or motion to strike off the lien and can¬ 
not be raised under a pleading raising an issue of 
fact 

§ 306. Amendments 

a In general 

b Amendments allowable 

c. Plea or answer to amended pleading 

& In General 

In general the pleadings in proceedings to enforce a 
mechanic’s lien may be amended as in other civil pro¬ 
ceedings. 

As a genera] rule the pleadings in an action, suit, 
or proceeding for the foreclosure of a mechanic’s 
hen may be amended as in other actions, suits, or 
proceedings,®® either under the general statutes 
which are held to apply to these proceedings®^ or 
under special provisions in the mechanics* lien 
laws ®® Thus the grant of leave to a defendant to 
amend his answer is within the discretion of the 
court,®® and the refusal of permission will not be 
interfered with^ unless there has been a plain abuse 
of discretion® 

Venficaiion, Where the original petition is not 
required to be verified, an amendment need not be 
verified although the original petition is sworn to ® 

Time for amendment As in other civil cases, 
an amendment will be allowed after trial in order 
to make the allegations conform to the proof on 


the trial,^ at least where no prejudice is shown® 
or evidence is received without objection,® and, 
when evidence of a material fact is admitted with¬ 
out objection in conformity with the theory of the 
case, a defect in the pleading by reason of an omis¬ 
sion of allegation to which the evidence is perti¬ 
nent may be considered as amended to conform to 
the proof As appears supra § 282, a mere defect 
in pleading which does not go to the validity of a 
lien Itself may be cured by amendment even after 
the expiration of the statutory period limited for 
the commencement of the proceedings, provided the 
action was brought and the original pleading filed 
in time However, where claimant fails to file an 
amended petition within the time fixed by the court. 
It cannot be thereafter filed unless by further order 
of the court ® The arrest of judgment puts an end 
to the case and the subsequent filing of an amended 
complaint does not bring the parties back into the 
court® 

b. Amendments Allowable 

Such amendments of the pleadings are allowable as 
will not prejudice or surprise the adversary While the 
form of action may be changed by amendment, a new 
and different cause of action may not thereby be substi¬ 
tuted for the original cause of action. 

The rule permitting amendments is applied to 
such amendments as will not prejudice or cause 
surprise to the adversary of the amending party.^® 
In accordance with this rule various amendments 
have been allowed,^^ such as amendments to cor¬ 
rect a petition defective for failure to show how 


Co V Cole. 119 NE 721, 67 Ind 
App €67 

95. Pa—^Klinefelter v Baum, 83 A. 
682, 172 Pa 652 

40 GJ p 446 note 8 

96. Wis—Union Trust Co of Mary¬ 
land V Rodeman, 264 NW 608, 
220 Wis 453 

40 CJ. p 447 note 26 

Amendment of claim or statement 
of lien see supra S 170 

97. N Y —Gamblinir v Haiffht, 6 
Daly 152, affirmed 58 NT 623 

40 CJ p 447 note 26 

98. Pa—Kantor v Herd, 120 A 460, 
276 Pa 619 

40 CJ p 417 note 27. 

99. Cal—Schalich v. Bell. 161 P. 
983, 173 Cal 773 

1. Cal—Schalich v Bell, supra 

40 CJ p 448 note 29 

8. Ill—Konstant v Maggos, 42 NE 
2d 137, 816 Ill App 131 

3. Ill—^Downey v O'Donnell, 92 Ill 
669 

4. Ark—^Kull Y. Dierks Lumber & 


Coal Co, 292 SW 695, 173 Ark 
445 

40 CJ. p 448 note 32 

5. Colo—^Davis v Johnson, 36 P 
887, 4 Colo App 545 
40 C J p 448 note 33 

8. Colo—Davis v Johnson, supra. 

40 C J p 448 note 84 

NniLo pro tuBo amendment after 
Judgment 

Where trial court on first day of 
trial granted permission to amend 
plesLdings so as to authorize admis¬ 
sion in evidence of notice of intention 
to claim mechanic's lien, permitting 
amendment actually filed two months 
after judgment to be filed nunc pro 
tunc as of date such permission was 
granted was not error, where de¬ 
fendant acquiesced in continuance of 
trial on the basis that amendment 
would be filed and did not object to 
decision of case as though it had 
been filed —City Lumber Co of 
Biidgeport v Borsuk, 41 A 2d 776, 
131 Conn 640, 158 A L R 677 
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7. Okl—Scroggy v Kelley, 122 P. 
694. 32 Okl 898 

40 C J p 448 note 85 

8. Kan—^Haight v Schuck. 6 Kan. 
192 

9. Ind —Crawford v Crockett, 66 
Ind 220 

10. Mich —^Kilby Mfg Co v Me¬ 
nominee Cir Judge, 101 NW 622, 
138 Mich 277 

40 C J p 448 note 38 
Amsndment hsia InsnfilcleiLt for ul. 
certainty 

An amendment not clearly Indicat¬ 
ing in what pai;(s of the pleading 
the stated changes are to be made 
IS erroneous—Olson v Nllson, 142 
Ill App 436 

11. RI —^Art Metal Const Co T. 
Knight, 185 A 136, 56 RI 228 

Nature of contract 
Permitting plaintiff in suit to fore¬ 
close mechanic's lien to amend com¬ 
plaint during trial to show a written 
contract for construction of building 
and oral contract for construction of 
beauty shop was not error—^Patrick 
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far the work has progressed and what payments 
are due to show performance of the contract,!^ 
or to show a modification of the contract instead of 
performance to reform allegations setting out 
the particulars of the account, or to supply such 
allegations ,^5 to correct defects in the prayer as to 
the property sought to be subjected to the lien,^® 
or to amend the prayer so as to ask for a personal 
judgmentto make a proper statement as to the 
ownership of the property against which the hen is 
asserted ,18 to correct an inaccuracy in the hen 
statement ,18 to include additional items of labor or 
materials furnished ,8® to make the allegations show 
that the materials were furnished for the particular 
building ,81 to supply an allegation of notice to the 
owner82 or the filing of a lien ,83 to correct allega¬ 
tions as to the sufficiency of such notice or hen 
claim ,84 or to insert a statutory allegation that no 
other action has been brought on the debt 86 The 
prayer of the complaint may be amended to in¬ 
clude a claim for interest 86 A materialman’s pe¬ 
tition may be amended by alleging that the contract 
price was equal to, or greater than, the amount of 
the hen sought 87 

Where the original complaint is so defective as 
to confer no jurisdiction on the court, the court has 
no power to allow an amendment conferring juris¬ 
diction 88 An amendment allowed without objec¬ 


tion in an action by a materialman to which the 
contractor is not a party setting up that plaintiff 
has a judgment against the contractor may permit 
the foreclosure to proceed.28 

Change in fortn of action. The proceeding for 
the enforcement of mechanics^ hens may be con¬ 
verted by amendment into an ordmary suit for the 
collection of the debt for work and material as be¬ 
tween the parties respectively liable and entitled to 
the judgment in such an action.3<> Similarly, it has 
been held that a personal action to recover for ma¬ 
terial or labor may be changed in form to a pro¬ 
ceeding in rem for the enforcement of the mechan¬ 
ic’s lien ,81 and where a special contract is stated 
the action may be converted into one on the con¬ 
tract 82 However, where, on the statements m the 
complaint and the conceded facts, no hen can be 
established, plaintiff cannot be allowed by amend¬ 
ment to convert a proceeding instituted under the 
mechanics’ hen law into an ordinary action for the 
recovery of money against the contractor.88 

Introduction of new cause of action. Plaintiff 
may not substitute for the original cause of action 
a new and different one under the guise of an 
amendment ,84 but an amendment which introduces 
no new cause of action distinct and complete in it¬ 
self, but which IS merely variant from the original 


V Bonthius. 124 P 2d 650, 18 Wash 
2d 210 

Ifli RI —McPherson v Greenwell, 
61 A 175, 27 R I 178 

13. Or—Birkemeier v Knobel. 40 P 
2d 694, 149 Or 292 

House hnllt in accordance 'with con^ 
tract 

Or—Birkemeier v Knobel. supra 

Date of completion 

Amendment of petition, so as to 
speak truth as to date of completion 
of contract, held without enor — 
Rose V O'Reilly, 244 P 124. 188 
Wash 18 

14. NY —^Poerschke v Horowitz, 82 
NTS 742, 84 App Div 443. af¬ 
firmed 70 NE 1107, 178 NT 601 

15. Mich—^Hartwick Lumber Co v 
Chonoski, 186 NW 774, 216 Mich 
424 

40 C J p 448 note 41 

16. RI—Spencer Vw Doherty, 20 A 
232, 17 RI 89 

17. SC—Greene v Brown. 19 SB 
2d 114, 199 S C 218 

40 C J p 448 note 43 

18. Md—Wilhelm v Roe. 149 A 
438. 168 Md 615 

19. Minn—Botsford Lumber Go v 
Puller. 212 NW 22. 170 Minn 130 

.SOL Wash —American Plumbing & 


Steam Supply Co v Alav^u, 282 
P 9X7, 154 Wash 436 

81. Ind —Trueblood v Shellhouse, 
49 NE 47, 19 Ind App 91 

Mo—^Meyer v Schmidt. 109 SW 833, 
131 Mo App 53 

Temporary nee In construction 
Where complaint in action to fore¬ 
close mechanic's lien alleg-ed thit 
plaintiff had furnished material 
which was used in construction of 
improvement and became an integral 
part thereof, and proof showed that 
lumber furnished was removed after 
Its use in form work for concrete 
construction, plaintiff was properly 
permitted to amend complaint to 
meet the evidence—^Douglsis Lumber 
Co V Chicago Home for Incurables, 
43 N E 2d 636. 380 Ill 87 

82. Okl—Scroggy v Kelley, 122 P 
694, 32 Okl 398 

RI—Murphy v Guisti, 48 A 944, 22 
RI 588 

23. SC—Wanng v Miller Batting 
& Mfg Co , 16 S E 132, 36 S C 810 
40 C J p 448 note 46 
Filmg wittau presonbed jMZiod 
R I —^Art Metal Const Co v Knight, 
186 A 186, 56 RI 228 

86. Ill—^Fifty-ninth Street Lumber 
Co V Emery, 287 111 App 416 
I 40 C J p 448 note 47. 
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85. NT —^Kalt Lumber Co v Dupig- 
nac, 184 NTS 1098, 160 App Div. 
400, 2 NYCivProcNS. 361 

40 C J p 449 note 48 

28L Ind—Merritt v Pearson, 76 Ind. 
44 

87. Ga —Methodist Episcopal Church 
South V Dudley Sash, Door & Lum¬ 
ber Co, 72 S E 480, 137 Ga 68 

28L NT —Pearce v Knapp. 127 NT 
S 1100, 71 Misc 824 

89. Ga—^Weinman v Womack, 109 
SE 177, 27 GaApp 502 

30. Ga—Reynolds v Randall, 22 S 
E 577, 97 Ga 231 

40 C J p 449 note 67 

31. Miss —^Weathersby v Sinclair, 
43 Miss 189 

40 C J P 449 note 58. 

32. Cal—Castagnlno v. Balletta, 28 
P 127, 82 Cal 250 

40 C J p 449 note 69. 

33. NT—Bailey v Johnson, 1 Daly 
61—Quimby v Sloan. 2 E D Smith 
594, 2 Abb PR 93 

34. Ga—George W Muller Bank 
Fixture Co v Georgia State Sav 
Assoc. 85 SB 1018, 148 Ga 840 

40 C J p 449 note 63. 
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pleading in the statement of facts pertinent to the 
cause of action originally stated,^5 or properly 
states the cause which was not sufficiently stated in 
the original pleading,^® is not obnoxious to the rule 
Where the petition does not seek a personal judg¬ 
ment, but is merely to foreclose the lien against the 
property, an amendment to conform to the facts 
stating that the contract was entered into with 
both defendants instead of with one of them as 
originally alleged is not objectionable as setting 
forth a new cause of action ^7 

Description of property or tuiprovcmcnts Fail¬ 
ure to describe particularly the property®® or the 
building or improvement on which the lien is 
claimed,®® or a mistake in the description of the 
property,^® may be corrected by amendment, at 
least as long as the amended description keeps 
within the bounds included by the original 

As to patties An amendment may be allowed to 
correct a mistake in the name of claimant^® or de¬ 
fendant,^® or to add matter of description of the 
person of defendant ^4 So also it has been held 
that new parties may be brought in,46 or original 
parties stricken,46 by amendment, but under the 
guise of an amendment the proceeding cannot be 
converted into a suit against another person 47 An 
action against a husband cannot be converted into 
one against the wife by alleging that her husband 
acted as her agent, the wife not being a party to 
the original suit 48 However, an amendment set¬ 
ting up that a contractor acted as agent of the 
owner has been permitted ,4® and, where it ap¬ 
pears that the material was furnished and work 
performed for the benefit of the joint property of 
the husband and wife, an amendment may be al¬ 


lowed at the close of the evidence that the husband 
in making the contract was acting not only for him¬ 
self, but as agent for his wife®® Where the peti¬ 
tion attempts to allege a joint liability between de¬ 
fendants, an amendment may be permitted which 
states the nature of such joint liability 

Parties made defendant on the ground that they 
have an interest in the property should, after they 
part with their interest in the controversy, amend 
their answer and set up a disclaimer of interest 

c. Plea or Answer to Amended Pleading 

Where an amendment is made after the issues are 
formed and the evidence has been heard in whole or in 
part, time should be given to file an answer to such 
amended pleading. 

When an amendment is made after the issues are 
formed and the evidence has been heard in whole 
or in part, time should be given to file an answer to 
such amended pleading,®® but a general denial 
pleaded to the original may be sufficient to put in 
issue the allegations of an amended pleading ®4 

Permission to plead Under an order permitting 
the withdrawal of original pleas and granting leave 
to file “further pleas in his behalf,” only pleas to 
the merits can be pleaded and not a plea in abate¬ 
ment because of the dismissal of the suit as to cer¬ 
tain defendants®® 

§ 307. Issues, Proof, and Variance 
a Issues and proof 
b Variance 

a. Issues and Proof 

In accordance with the general rules, the scope and 
extent of the issues in actions to enforce mechanics’ hens 


36. Colo—^Davis v Tohnson, 36 F 
887. 4 Colo App 645 

40 C J p 449 note 54 

36. Okl —Scrogg^y v Kelley, 122 F 
694, 32 Okl 398 

40 C J p 449 note 55 

37. Ga—Becker v Kenney, 82 SB 
936, 15 GaApp 239 

38L Mass—^Bresnan v Tzulson, 41 
NE 660, 164 Mass 410 

39. RI—^Murphy v Guisti, 48 A 
944. 22 RI 588 

40l Wis—Union Trust Co of Mary¬ 
land V Rodeman, 264 NW 508, 220 
Wis 453 

40 C J p 449 note 63 

41. Mo—Powers & Boyd Comice & 
Roofing Co V Muir, 123 SW 490, 
146 Mo App 86 

42. Ind —^Waverly Co v Moran 
Electric Service, 26 N E 2d 66, 108 
Ind App 76 

WiB—^Witte V. Meyer. ll Wis 296 


43. Colo —Clark Hardware Co v 
Centennial Tunnel Mm Co, 123 
P 322, 22 Colo App 174 

40 C J p 449 note 67 

44i Mich—^Kleinert v Knoop, 110 N 
W 941, 147 Mich S87 

40 C J p 460 note 68 

46. Ga—Gress Lumber Co v Rog¬ 
ers, USE 867, 85 Ga 687 

40 C J p 450 note 69 

Addition and substitution of pax ties 
see supra § 2'85 

Introducing parties after expiration 
of limitation see supra 5 282 

46. N J —^Washburn v Bums, 34 N 
JLaw 18 

40 C J p 450 note 70 

47. NJ—Bartley v Smith, 43 NJ 
Law 321 

40 C J p 460 note 71 

48. Ga—Jennings v Huggins, 54 S 
E 169, 126 Ga 3>38 
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49. Kan —Southwestern Paint & 

Wall Paper Co v Perkins, 136 P. 
324, 90 Kan 725 

60. Wyo—Phelan v Cheyenne Brick 
Co, 188 P 354. 26 Wyo 493, re¬ 
hearing denied 189 P. 1103, 26 
Wyo 493 

61. Ga —Becker v Kenney, 62 S E. 
936, 15 GaApp 289. 

40 C J p 450 note 75 

62. Mo —^Nold v Ozenberger, 188 S. 
W 349, 152 Mo App 439 

53. Ind —^Trueblood v Shellhouse» 
49 N E 47, 19 Ind App 91 
40 GJ p 450 note 77 

64. Kan—Great Spirit Springs Go. 
v Chicago Lumber Go, 28 P 714, 
47 Kan b72 

Wis—Sherry v Madler, 101 NW. 
1095, 123 Wis 621 

55. Mias —Bowman v McLaughlin. 
45 Miss 461. 
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are controlled primarily by the pleadingi, and no issue 
can be raised on an unnecessary or immaterial aKaga- 
tion in a complaint or other pleading 

In accordance with general rules, the scope and 
extent of the issues in actions to enforce mechanics^ 
liens are controlled primarily by the pleadings,^® 
and no issue can be raised on an unnecessary or im¬ 
material allegation in a complaint or other plead¬ 
ing 57 Thus essential elements, pertinent to a par¬ 
ticular theory of claimant’s cause, which are not 
alleged cannot be proved^S or established by the 


finding 5® However, the permission of the intro¬ 
duction of evidence without objection relating to an 
issue not presented by the pleadings may amount to 
a consent to try such issue 5® 

In an action to enforce a mechanic's hen all mat¬ 
ters which are material or essential to a cause of ac¬ 
tion or a defense must not only be alleged in the 
pleadings but must be proved Thus proof is re¬ 
quired as to every material allegation in the peti- 


56. Ga—Neal v Davis Pdy & Ma¬ 
chine Works, 63 SB 221, 131 Ga 
701 

40 C J p 450 note 82 
Matters in issue under particular 
pleadings see supra S 301 
Fartionlar issues presented 
Ariz—Raymond v Agren, 36 P 2d 
797. 44 Ariz 327 
40 C J p 450 note 82 [a] 

57. NT —Romeo v Tonkers, 110 N 

V S 724, 126 App Div 402, affirmed 
89 NB 1111. 196 NY 546 

40 C J p 450 note 80 

58. Ala—Gates v O'Gara, 39 So 
729, 145 Ala 6C5 

40 C J p 450 note 83 

59. Conn —^Whiting v Koepke, 40 A 
1053, 71 Conn 77 

6a Iowa—Beach v Wakefield, 76 
N W 688, 107 Iowa 567, reheard 
78 NW 197, 107 Iowa 567 

61. Ala—Polakow v General Roof¬ 
ing & Supply Co, 7 So 2d 73, 242 
Ala 497—Polakow v Rumsey, 6 
So 2d 477, 242 Ala 365—Thornton 

V Vines, 196 So 42, 213 Ala 646 
Alaska—Howard v Branchawk Min¬ 
ing Co, 7 Alaska 117 

Cal—Patten & Davies Lumber Co 

V Hayden, 298 P 129, 118 Cal App 
103 

Fla—Fred HowUind, Inc, v Gore, 18 
So 2d 803, 152 Fla 781—Buker v 
Webster. 191 So 835, 140 Fla 471— 
Southern Paint Mfg Co v Crump. 
1'82 So 291. 132 Fla 799—Thomp¬ 
son V Wyles, 149 So 769, 111 Fla 
613—Ft Meade Hotel Co v Knox¬ 
ville Iron Co, 127 So 896, 99 Fla 
947—Curtiss-Bright Ranch Co v 
Selden Cypress Door Co, 107 So 
679, 91 Fla 354 

Ill —Moulding-Brownell Corporation 

V E C Delfosse Const Co. 26 N 
B2d 709, 304 Ill App 491—Hyde 
Park Inv Co v Hyde Park State 
Bank, 257 Ill App 539 

Ind —Menzenberger v American 
State Bank, 198 NB 819, 101 Ind 
App 600 

Ky—Southern Bnck & Tile Co v 
Walker, 288 S W 685, 216 Ky 760 
La —Hanchey v Kildair, App , 6 So 
2d 293—St Landry Lumber Co v 
Aggers, App, 147 So 569—Hort- 
man-Salmen Co v Raymond, 127 
So 462, 18 La.App 490 


Md—Bounds v Nuttle, 30 A 2d 263, 
181 Md 400 

Miss —Davis V J W Rogers Lum¬ 
ber Co . 178 So 75, 180 Miss 612 
Mo—Manchester Iron Works v B 
■L Wagner Const Co. 107 S W 2d 
89, 341 Mo 389—Mansfield Lumber 
Co v Johnson, App, 91 S W 2d 
239—Sechrist v Hufty Rock As¬ 
phalt Co, App, 63 SW2d 193— 
Julius Seidel Lumber Co v Hy¬ 
draulic Press Brick Co, App, 288 
SW 979 

N T —^Utica Avenue Plumbing Sup¬ 
ply Co V Home Owners’ Loan Cor¬ 
poration, 45 NYS2d 452, 267 App 
Div 779 

Or—^Van Lydegiaf v Tyler, 273 P 
719, 128 Or 236 

Tenn —Variety Fire Door Co v Han- 
son-Worden Co, 10 Tenn App 264 
Tex—Kelsay Lumber Co v Crowell. 
Civ App. 19 SW2d 368, error dis¬ 
missed 

40 C J p 456 note 64 

Matters of defense in general 

(1) Matter which may defeat 
plaintilf by way of defense must be 
proved—Herbert v Lloyd, 116 NW 
718, 138 Iowa 440—40 C J p 456 note 
68 

(2) A limitation on the ostensible 
authoiity of an agent has been held 
a matter of defense to be proved — 
Colorado Iron Works v Taylor, 56 P 
942, 12 Colo App 451 

(I) It has been held that material¬ 
man suing to foreclose mechanic's 
lien need not prove nonpayment of 
claim —San Pedro Lumber Co v 
Kreis, 296 P 890, 111 Cal App 466 
(4) It has also been held, however, 
that it 18 essential to foreclosure of 
mechanic's lien that claimant prove 
that money remains unpaid and is 
due, but lien claimant's failure to 
prove that money remains unpaid and 
IS due does not necessarily establish 
that lien was void from its inception 
—Leibowitz V Berry, 299 P 779, 114 
Cal App 6 

Partloolar mattezs required to be 
proved 

(1) Compliance with statute as to 
filing of lien notice or statement 
Ala—Ingram v Howard, 128 So 893. 
221 Ala 328 

Ariz—American Coarse Gold Corpo¬ 
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ration v Young, 62 P 2d 1181, 46 
Anz 611 

Cal —Remington v Mulholland, 5 P 
2d 667, 118 Cal App 479 
Or—^Van Lydegraf v Tyler, 273 P. 
719, 128 Or 236 

(2) Interest sought to be subjected 
to lien, particularly if it is an equi¬ 
table interest —^Alfred Richards Brick 
Co V Atkinson. 16 App DC 462 

(3) That claimant was duly li¬ 
censed contractor during perform¬ 
ance of contract—Siemens v Meconi, 
112 P 2d 904, 44 Cal App 2d 641 

(4) That material was furnished 
undei contract with owner or pro¬ 
prietor or authorized agent 

Mo —Reese v Cibulka. APP , 68 S W. 
2d 902—St Louis Concrete Prod¬ 
ucts Mfg Co V Walker, App, 64 
S W2d 131 

Or—Drake Lumber Co v Lindquist. 

170 P 2d 712, 179 Or 402 
40 C J p 458 note 8 

(6) Use of material in particular 
building or improvement 
U S —Colonial Oil Co v U S Guar¬ 
antee Co, DCGa, 56 FSupp 645, 
affirmed. CCA, 146 F2d 496 
Aik—Lyle v Latourette, 192 SW2d 
521. 209 Ark 721 

Cal—San Pedzo Lumber Co v Kreis, 
295 P 890, 111 Cal App 466 
Mo —Hill-Behan Lumber Co v 

Flegle, App, 183 S W 2d 862— 
Sechrist v Hufty Rock Asphalt Co , 
App. 63 SW2d 193 

Matters held not required to be 
proved 

(1) Where one claims as original 
contractor, pleading and pi oof of 
statutory notice to defendants that 
materials would be furnished is un¬ 
necessary 

Ala—Guarenire v. Bessemer Lumber 
Co. 106 So 49, 214 Ala 8 
Ill—Westphal v Berthold, 273 HI 
App 266 

(2) Actual use of the material need 
not be established unless statute so 
requires —^Walker v Collins Const 
Co , 236 N W 834, 121 Neb. 167—40 C 
J p 457 note 90. 

(3) If first item was furnished 
withm period allowed for filing of 
lien, date of furnishing last item need 
not be proved —^Berkshire Lumber 
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tion not admitted of record to be true but proof 
IS not required as to matters which are admitted or 
deemed admitted,®® except those which, under the 
practice in the particular jurisdiction, may be nec¬ 
essary in order to support a default judgment ®4 
Evidence conforming to the pleadings and the is¬ 
sues raised thereby, and only such evidence, is ad¬ 
missible.®® 

Title. The court may determine whether a deed 
by the owner was in fact a mortgage where this is 
necessary to a determination of whether the pro¬ 
ceeding was brought in time®® However, where 
It is contended that improvements were made un¬ 
der a contract with the agent of the owner, a ques¬ 
tion of title as between the owner and the occupant 
of the premises has been held immaterial.®^ On 
the ground that title cannot be tried, it has been 
held that a claimant asserting a hen on a structure 
only cannot in support thereof show that title to 
the land upon which the structure was located was 
not acquired until after the hen attached ®® Where 
the complaint alleges that a defendant is the owner 
and that he took title subject to plaintiffs hen, evi¬ 
dence which tends to show that defendant’s title 
was derived through a foreclosure sale on a first 
mortgage which was superior to claimant’s hen is 
admissible under the pleadings ®® 

Quantity of land. Under a statute so requiring. 


claimant must show the amount of land necessary 
to satisfy the hen and judgment,*^® and it would 
seem that even in the absence of statute claimant is 
bound to show the amount of land necessary for the 
building on which the hen is claimed It is not 
necessary for a hen claimant to show that the quan¬ 
tity of land on which the lien is claimed is within 
the statutory limit, since if defendant claims that it 
exceeds that limit he must show it, and the court 
must then confine the hen to a tract within the lim¬ 
it 72 

Material used in several buildings It has been 
held that a materialman claiming a hen on several 
houses built under one operation need not prove just 
what material went into any particular house but 
there is also some authority to the contrary 

Pleading showing no hen Where the petition 
states a cause of action for a recovery of sums 
claimed to be due for labor and materials, evidence 
may be introduced under it, although the facts stat¬ 
ed show that plaintiff is not entitled to a hen.^® 

Issues affecting other lienors or encumbrancers. 
Under statutes contemplating the determination of 
all hens and encumbrances in one proceeding, con¬ 
sidered supra § 272, where other lienors are made 
defendants, but are in reality plaintiffs as against 
the owner, their rights may be determined notwith¬ 
standing a default in pleading by plaintiff institut- 


Oo V J S. Chick Inv Co, 165 S 
W 904, 170 Mo App 1 

6S. Ala —Becker Rooflngr Co v 
Hanks. 156 So 860, 228 Ala. 685 
40 C J p 439 note 48 

63. Cal —Hammond Lumber Co t 
H enry, 261 P 1027, 87 Cal App 
281 

40 CJ p 456 note 65, p 460 note 
60 [a] 

Hot in iBsne 

Material allegations admitted on 
the pleadings are not in issue — 
Robison v Mitchel, 114 F 984, 159 
Cal 681—40 CJ p 451 note 85 
Woxk done pursuant to original oon- 
tract 

One, by asserting a lien as a sub¬ 
contractor, admits that what he has 
done IS in pursuance of the original 
contract—Mayer Ice Machine & En- 
gineeiing Co v. Van Voorhis, 95 A. 
735, 88 N JLaw 7 
Interest subject to lien 
Ill—Lombard v. Johnson, 76 Ill 699 
40 C J p 457 note 73 
Piling of lien claim oi statement 
Claimant need not prove the filing 
of a lien claim or statement where 
such filing haa been admitted — 
Lewis V Saylors 35 NW 601, 73 
Iowa 504—40 C J. p 469 note 84. 


64. Ark—Hicks v Branton. 21 Ark. 

186 I 

40 C J p 466 note 66 

65. Ill—Illinois Interior Finish Co 
V Poenie, 277 Ill App 654—K3olp v 
First Baptist Church of Murphys- 
boro, 260 Ill App 269, affirmed 173 
NE 67. 341 Ill 73, 71 ALR 106— 
Hyde Park Inv Co v Hyde Park 
State Bank, 257 Ill App 639 

La—Schwartz Supply Co v Breen, 
App, 179 So. 626—^Ruston Brick 
Works v Heard, App, 177 So 494 
NT—Stokes Bros v Drefs, 279 N 
T S 884, 244 App Div 524 
Fa—Russell M Howe, Inc v Beloff, 
66 A 2d 352, 162 Pa Super 38 
Tex—Gourley v Iverson Tool Co, 
Civ App, 186 SW2d 736, refused 
for want of merit —Investor's S>in- 
dicate V Dallas Plumbmg Co, Civ 
App, 61 S W 2d 1039 
40 C J p 456 note 54 
Adnussibility of evidence in suits to 
enforce mechanics* liens generally 
see infra 5 309 
As to persoiifl not parties 
Where mortgagee was not paity, 
fact that separate mortgages had 
been given on two parts of lot was 
held immaterial, in action to fore¬ 
close Single lien claim for separate 
buildings erected thereon —Fischer v 
Meirofl, 213 N W 283, 192 Wis 482 
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Farttonlar evidence held InadmlsaiUe 
under pleadings 

Evidence to prove an alleged prior 
and superior lien is properly exclud¬ 
ed where such a hen is not pleaded 
—Guarantee Savings Loan & Invest¬ 
ment Co V Cash, Tex Civ App, 87 S 
W 749 

661 . Ill—^Denkman y Newbanks, 220 
Ill App 615 

67- Ark—^Daly v Arkadelphia Mill¬ 
ing Co . 189 S W 1053, 126 Ark 406 

68. Cal —^Williams v Mountaineer 
Gold Mm Co, 34 P 702, 102 Cal 
134, reheard 36 P 388. 102 Cal 134 

69. Conn—Weinstein v Montowese 
Brick Co, 99 A 488, 91 Conn 165 

7a Wash—Dietz v Bartell, 207 P 
663, 120 Wash 443 

71- Wash —^Dietz v Bartell, supra 

72. Mmn—Boyd v Blake, 48 NW 
486, 42 Mmn 1 

73. Ga —Christian v Bremer, 34 S E 
2d 40, 199 Ga 285 

Ill—Burgoyne v. Pyle, 261 111 App 
356 

74. La.—Crowley Lumber Co. v. 
PlafiCer, 4 La App 606 

75. Okl —Uncle Sam Oil Co v Rich¬ 
ards, 158 P. 1187, 60 OkL 63. 
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mg the proceedings Each lienor is entitled to 
have his case determined on the facts which he has 
properly pleaded and proved,and, at least as 
against a general objection, evidence may be ad¬ 
mitted if it is admissible in support of a claim as¬ 
serted by any lienholder 78 So the fact that the 
owner has allowed a default judgment to be taken 
against him will not prevent a mortgagee defend¬ 
ant from proving payment where he may attack the 
j'udgment for fraud or collusion.79 The consolida¬ 
tion, for the purpose of trial, of actions by contrac¬ 
tors, materialmen, etc, against the owner, does not 
change the issues in the respective cases, or render 
ineffectual admissions m the pleadings between the 
contractors and owner 8® 

In an action by the owner for a general settle¬ 
ment, where the petition prays for an accounting 
and an ascertainment by the court of the amount 
due from the owner to the contractor, items claimed 
for extra work may properly be taken into consid¬ 
eration 81 

b. Vanance 

(1) In general 

(2) Between lien claim and pleading 

(3) Between lien claim and proof 


(1) In General 

As in civil actions generally, the proofs must corre¬ 
spond with the allegations; but variances which are not 
substantial will be disregarded. 

In accordance with general rules, in an action to 
foreclose a mechanic’s hen the trial must be con¬ 
ducted and a conclusion reached on the proofs, as 
well as the allegations, of the parties, and the proofs 
must correspond with the allegations 82 Thus, un¬ 
der an allegation that the owner has funds avail¬ 
able m his hands, it cannot be proved that the own¬ 
er has paid in advance and in bad faith 83 More¬ 
over, claimant must recover, if at all, on the con¬ 
tract as alleged, and proof of another contract or of 
terms different from those alleged will be fatal,®^ 
and if the contract, as stated in the complaint, is 
too indefinite to support a hen it cannot be shown 
by the evidence to be more specific and precise 85 
Similarly, if a claimant alleges performance on his 
part he can recover only by establishing that fact, 
and anything short of a substantial performance 
will not do in the absence of allegations j'ustifying 
or authorizing such proof 88 

If the proof follows the allegations in essential 
particulars, variances which are not substantial 
should be disregarded, 87 no one being misled to his 


70, NT—^Hill V Platbuah Consum¬ 
ers’ Ice Co. 127 NTS 961, 143 
App Div 669 

77. NT —Maltby v Charles P Bo¬ 
land Co. 137 NTS 470, 162 App 
Div 696 

40 C J p 461 note 94 
78i Minn—Gale-Gunrer Lumber Co 
V Melin Bros. 161 NW 387, 136 
Minn 118 

79. Colo —Chicago State Bank v 
Plummer, 129 P 819, 64 Colo 144 

80l Cal— Los Angeles Pressed Brick 
Co V Higgins, 97 P 414, 8 Cal 
App 614 

81. Ill—Geweke v. Hilsinger. 177 
Ill App 467. 

88. Ill —Hyde Park Inv Co v 
Hyde Paik State Bank. 257 111 App 
639 

NT—Copasso v Apfel. 212 NTS 
687, 214 App Div 638 
40 CJ p 451 note 99. 

Vanance ae to notaoe 
Pa—Higgins Lumber Co v Marucca, 
48 A 2d 48, 159 Pa Super. 406 
40 C J p 461 note 99 [a] 

Vanance as to amoimt due 

(1) UnexplfiLined variance between 
amount demanded by claimant and 
lesser amount proved to be due was 
held fatal—Intili v Bonnet, 143 A 
741. 6 N J Misc 1043 

(2) Subcontractor could not recov¬ 
er in cross action against owner on 


building contract, where amount own- 
ex had paid under contract was great¬ 
er than possible amount subcontrac¬ 
tor could recover under pleadings — 
Eldridge v Poirier, Tex Civ App, 60 
S W 2d 888, error refused 
Matters hold not to consUtate van- 
aaoo 

Iowa—^Dalbey Bros Lumber Co v 
Crispin, 12 NW2d 377, 234 Iowa 
151 

83. NT—Hudson Hiver Blue Stone 
Co V Huntington, 128 NTS 26. 
143 App Div. 99, 103 

40 C J p 451 note 1 

84. Ky —^Phalin v Standard Plan¬ 
ing Mill Co, 251 SW 635. 199 Ky 
496 

40 C J p 451 note 2 
Matters held not to constltate vari¬ 
ance 

(1) In general —^Martm v Della, 
293 P 26. 211 Cal 74 

(2) Complaint to foreclose mechan¬ 
ic's lien for reasonable value of ma- 
teiials was held not at variance with 
proof showing estimate of cost of 
materials but no binding obligation 
fixing prices —San Pedro Lumber Co 
V Kreis, 295 P 890, 111 Cal App 466. 

85. Mass—Wilder v. French, 9 Gray 
393. 

86ta Cal—Herdal v Sheehy. 169 P 
422, 173 Cal 163 
40 C J p 462 note 4 
87. Ill—^McKeown Bros. Co v. Og- 
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den Kennel Club. 269 Ill App 622— 
Glencoe State Bank v Cole, 265 
Ill App 158—Burgoyne v Pyle, 261 
Ill App 356 
40 C J p 462 note 6. 

Variances held not fatal 

(1) In general 

Ill—United Cork Cos v Volland, 7 
NE2d 301. 365 Ill 564 
Mass —Lampasona v Capriotti, 4 N 
B2d 621, 296 Mass 34, 108 ALH 
430 

N J —Solotaroff v. Candalupa, 140 A 
305, 6 NJMisc 201 
Pa —Blumberger v Marshall, Com 
PI, 93 PittsbLeg J 128. 

40 C J p 452 note 5 [a] 

(2) Right of subcontractor to lien 
should not be defeated because of 
inconsistency between pleadings and 
proof, in that such subcontractor's 
lien statement and cross complaint 
m suit for enforcement were against 
a '‘brick laying company,” where 
finding was against particular peison. 
where there was evidence that such 
person was the company named in 
the pleadings—Fuhler v. Gohman & 
Levine Const Co, ltf2 SW2d 482, 
346 Mo 688 

(3) Where petition m mechanic’s 
lien suit, stating cause of action 
based on mechanic’s lien law. alleged 
that record owner was straw man 
holding title to defraud plaintiff, 
pxoof that record owner was owner 
in fact and that plaintiff contracted 
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injury ,88 and if an allegation of the complaint is 
admitted by the answer it becomes unnecessary to 
prove such allegation, and a variance between such 
admitted allegation and proof oifered is immateri¬ 
al 89 A conclusion of the pleader as to the effect 
of the contract may be disregarded in determining 
whether there is a variance between the pleading 
and proof thereof.®® 

Express contract and quantum meruit While 
it has been held that under an allegation of an ex¬ 
press contract plaintiff cannot recover on a quan¬ 
tum meruit,®! the fact that claimant fails to recover 
for items for extra work not included in an ex¬ 
press contract will not prevent a recovery for the 
work done under the contract,®® and if claimant 
sues for work and labor performed and materials 
furnished, as on the common counts, as well as on 
a special contract, his suit cannot be dismissed for 
failure to prove a performance of the contract on 
his part ®8 There is no fatal variance between an 
allegation of an express contract to pay the reason¬ 
able value of materials furnished and proof of an 
implied agreement.®^ An allegation that plaintiff 
by doing certain work had acquired a hen on the 
property is supported by evidence that the hen arose 
from an indebtedness arising out of a direct or 
ratified contract ®8 There is no variance between a 
pleading in the form of a common count for w'ork, 
labor, and materials, and proof of an agreement 
that the charge shall be on a cost-plus basis, since 
such agreement provides merely a basis for calcu¬ 
lating the ultimate price ®8 However, proof that 
services and materials were to be furnished at cost 


plus has been held not to support a complaint to 
foreclose a mechanic’s hen based on a contract call¬ 
ing for the payment of reasonable value 8*^ 

With whom contract made generally Where a 
claimant seeking to enforce his hen alleges that he 
made a contract with a certain person m a certain 
capacity, his proof must conform to such allega¬ 
tion ®8 While it has been held that a subcontractor 
who alleges that his work was done under an agree¬ 
ment with the contractor cannot establish a hen for 
work under a contiact with the owner,®® in a juris¬ 
diction where it is held that, if the contract between 
the owner and contractor is void because not re¬ 
corded, a hen may be maintained for materials fur¬ 
nished to the contractor as though they had been 
furnished at the personal instance of the ownci, 
there is no variance between an allegation that they 
were so furnished and proof that they were fur¬ 
nished to the contractor,! and the fact that a sub¬ 
contractor is entitled under the statute to enforce 
his claim against the owner where the original con¬ 
tract IS void does not render him an original con¬ 
tractor so as to create a variance from his com¬ 
plaint in which he sues as subcontractor ® 

Joint contracts Where it is alleged that defend¬ 
ants contracted jointly, plaintiff must recover ac¬ 
cording to that theory.® Under this rule it has been 
held that, where it is alleged that husband and wife 
are owners and parties to the contract, evidence that 
the husband had no interest and was not a party 
IS a fatal variance and it has been held, where it 
is alleged that an agreement was made with both 
spouses as to property held by the entirety, that it 


with him as owner was held not a 
fatal variance —Mansheld Lumber 
Co V Johnson, MoApp, 91 SW2d 
239 

88. Or—^Eastern & Western Lumber 
Co V Williams, 276 P 267, 129 Or 
1—Randolph v Christensen, 266 P 
797, 124 Or 661 
40 C J p 452 note 6 

88. Minn—Wisconsin Red Pressed 
Brick Co V St Petei St Impi Co, 
48 NW 1022, 46 Mmn 231 
40 C J p 452 note 7 

90l Ill —^Beck Coal & Lumber Co 
V H A Peterson Mfg Co, 86 N E 
715, 237 Ill 250 

91. Or—Johnson v Paulson, 164 P 
685, 163 P 435, 83 Or 238 

99. Or—Johnson v Paulson, supra 

83L Ind—^Eealing v. Voss, 61 Ind 
466 

40 C J p 462 note 11 

9^ Ariz —Marbridere v Six Points 
Lumber Co, 152 P. 860, 17 Ariz 
339. 


95. Fla—Smith v Loftis, 150 So 
645. 112 Fla 382 

96. Minn—Sallblad v Bui man, 29 
NW2d 673 

97. Or—Graf v Petry, 217 P 316, 
118 Or 511 

96. Mo —^Better Roofing Materials 
Co V Sztukou^i, App, 183 SW2d 
400 

N C —Schnepp v Richardson, 22 S E 
2d 655, 222 NC 228 
Bffsot of controversy between owner 
and third persons 
A subcontractor seeking to enforce 
his lien who alleged that a certain 
person was the contractor under 
whom he worked must stand or fall 
on such allegation and is not af¬ 
fected by any controversy between 
owners and third person —Schnepp 
V Richardson, 22 S E 2d 665, 222 N 
C 228 

Variance h^ not fatal 
In materialman’s action to fore¬ 
close lien for materials furnished for 
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plumbing work, where complaint al¬ 
leged that plaintifE furnished mate¬ 
rials under agreement with named 
persons, the contractors, for con¬ 
struction of house, but evidence 
showed that one of such persons was 
merely plumbing subcontractor, such 
vaiiance was immaterial and could 
be disregazded—Pierce, Butler & 
Pierce Mfg Corporation v Enders, 
174 A 169, 118 Conn 610 

99. NT—La Pasta v Weil, 46 N 
TS 275, 20 Misc 554—^Hauptman 
V Halsey, 1 E D Smith 668 

1. Cal—^Taneyv Morton, 29 P 1111, 
94 Cal 558 
40 C J p 453 note 20 

3. Cal—Coss V MacDonough, 44 P 
325, 111 Cal 662 

3. Ala—Cocciola v Wood-Dickerson 
Supply Co. 44 So 541, 162 Ala 
283 

40 C J p 452 note 18 

4. ni —Munster v Doyle, 60 Ill App 
672. 
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IS a fatal variance to prove that the contract was 
signed by the husband only, notwithstanding the 
wife’s knowledge and assent^ or evidence of the 
husband’s agency and the wife’s ratification or es¬ 
toppel ® It has also been held that evidence that 
property is owned by a husband and wife will not 
support a hen where it was alleged that the material 
was furnished to the husband alone*^ unless it is 
shown that the husband alone owned the lot at the 
time the materials were furnished, or was his wife’s 
agent 8 

On the other hand, it has been held that the fact 
that a petition describes land as owned by a man 
and his wife, whereas they were not joint owners, 
is not fatally variant from the proof,® and that, 
where it is alleged that husband and wife, owners 
by the entirety, contracted for the building to be 
erected upon the premises, the fact that the wife 
did not j’oin did not render the petition insufficient,^® 
and that, in the case of community realty, an alle¬ 
gation that the husband and wife made the con¬ 
tract was not fatally variant from proof that the 
husband alone made it, there being no showing of 


prejudice to defendant 

(2) Between Lien Claim and Pleading 

A material and subitantial variance between the 
essential allegations of claimant’s pleading and the lien 
claim or notice is fatal 

A material and substantial variance between the 
essential allegations of claimant’s pleading and the 
hen claim or notice is fatal,12 as, for example, with 
reference to the terms of the contract,i3 or the par¬ 
ties to the contract,^^ or the description of the prop- 
erty,i5 or to whom the material was furnished 
So a hen claim setting up an express contract and 
performance is inconsistent with a complaint seek¬ 
ing to enforce a hen for a quantum meruit after 
abandonment of the contract 

Variances which are not material or are merely 
technical and do not affect the claim or its identity, 
however, are not fatal,i8 and it has been held that 
incongruous matter in the hen paper not affecting 
its validity and which may be rejected as surplus¬ 
age will not give rise to a variance by reason of its 


5. Fla—Allardice & Allardice v 1 
Weatherlow. 124 So 38, 98 Fla 475 

6. Fla—Allardice & Allaidice v 
Weatherlow, supra 

7. Mo —H B McCray Lumber Co v 
Standard Const Co, App , 285 S W 
104 

& Mo—H B McCray Lumber Co 
v Standard Const Co. supia. 

9. Mass —Dodg^e v Hall, 47 N E 110, 
168 Mass 485 

Or—^Winters v Falls Lumber Co , 31 
P 2d 177, 146 Or 592 
la Mo—C A Brockett Cement Co 

V Logan, 173 SW 727, 157 Mo App 
322 

11. Tex —Dallas Plumbing Co v 
Harrington, Civ App , 275 S W 190 

40 C J p 463 note 17 

12. Or—Graf v Petry, 247 P 316, 
118 Or 611 

40 C J p 463 note 22 

13. Or—Graf v Petry, supra 
40 C J p 463 note 23 

Time of payxnexLt of wages 
Variance relative to lime of pay¬ 
ment of wages between contract set 
forth in notice of mechanic’s lien 
and contract alleged in complaint to 
foreclose lien was held fatal—Allen 
V Roufs, 30 P2d 766, 146 Or 451 
14h Cal—^Palmer v Lavigne, 37 P 
776, 104 Cal 30 
40 C J p 463 note 24 

15. Or—Joshua-Hendy Mach Works 

V Pacific Cable Constr Co, 33 P 
403, 24 Or 152 

40 C J p 453 note 26 

16. Ky —Southern Brick & Tile Co 


V Walker. 288 SW 685, 216 Ky 
760 

Contractor as agent 
Petition seeking to enfoi ce mechan¬ 
ic’s lien alleging that material was 
furnished to conti actor as agent of 
owner was held demurrable as being 
contradictory to statement filed by 
materialman that mateiial had been 
furnished to contractoi —^Whitfield v 
Kentucky Sales Corpoiation, 278 S 
W 106. 211 Ky 809 
Contractor and subcontractor 
Allegation that brick was furnished 
to contractor and subconti actor was 
held not sustained by pi oof that it 
was furnished to subcontractor — 
Southern Buck & Tile Co \ Walker, 
288 S ^y 686, 216 Ky 760 

17. NT—Borkstrom v Ryan, 122 N 
TS 878. 138 AppDiv 183 

18. Ind—Duckwall v Jones, 58 N 
E 1066, 166 Ind 682, reheard 60 
NE 797, 166 Ind 682 

40 C J p 453 note 27 

Fartlcnlar variances held not fatal 

(1) In action to establish mechan¬ 
ics’ and materialmen’s liens, that 
cross petition alleged that woman 
owning all but two shares of corpo¬ 
ration held record title to property 
on which improvements were con¬ 
structed, and that contract was with 
corporation, held not such variance 
from statement of lien as would de¬ 
feat lien claims—^Lee & Boutell Co 
V C A Brockett Cement Co. 106 S 
W2d 461, 341 Mo 96 

(2) Materialman, in action for la¬ 
bor and material, ^as held not es¬ 

957 


topped to allege that defendant was 
real owner, because, in mechanic's 
lien filed against building, material¬ 
man recognized another as ownei — 
Nusbaum v Warwick Hotel Co, 170 
A 388, 112 Pa Super 277. 

(3) Other variances 
Cal—Ingersoll v Chaplin, 15 P 2d 

790, 127 Cal App 290. 

Or—James A C Tait & Co v Stry¬ 
ker, 243 P 104, 117 Or 338 
40 C J p 463 note 27 La] 

Vailance not shown 

(1) In subconti actor’s suit to fore¬ 
close a mechanic’s lien for labor per¬ 
formed on defendants’ residence, alle¬ 
gations of notice of lien that the con¬ 
tract was entered into between de¬ 
fendants' contractor and subconti ac¬ 
tor were not necessarily at variance 
with allegations of complaint that 
contract was entered into between 
defendants and subcontractor, in view 
of statute making the contractor in 
charge of the construction the own¬ 
ers' agent—^Andersen v Turpin, 142 
P 2d 999, 172 Or 420 

(2) A hen claimant stating in no¬ 
tice of lien that the materials were 
furmshed to named person and that 
the named person's wife was the 
owner of the property, could allege 
in complaint in suit to foreclose lien 
that the named person acted on his 
own behalf and as common-law agent 
fox hiB wife in purcheising the mate¬ 
rials and that wife held legal title 
m her own name in trust for herself 
and named person as tenants by the 
entirety—Drake Lumber Co v Lind- 
auist, 170 P 2d 712, 179 Or 402 
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omission from the pleading^® and that a mere mis¬ 
take in the lien notice may be corrected by the com¬ 
plaint 20 There is no material variance between the 
allegations and the statement where both refer to 
the same lot, the same building, the same labor, the 
same indebtedness, and the same contract between 
the same parties 2^ Where the statute does not re¬ 
quire the lien statement to set forth the extent and 
character of the liability created by the contract, 
there is no fatal variance between a hen claim 
stating that a certain individual was the contractor 
and a petition which states that he is the real own¬ 
er®® or between a lien claim which states that the 
contract is made with an individual who is author¬ 
ized and empowered by the owner to erect the im¬ 
provement and a petition counting on a joint con¬ 
tract by such individual and the owner 23 

(3) Between Lien Qaim and Proof 

A material variance between the atatement in the 
lien claim and the proof is fatal; but a variance is not 
fatal If It IS not substantial or misleading or prejudicial to 
defendant. 

A material variance between a statement of the 
facts required by the statute to be contained in the 
hen claim and the proof is fatal So, where the 
statute requires the claim to contain a statement of 
the terms and conditions of the contract, if contro- 
pverted, the terms of the contract must be proved by 
la 

Mo —stone v Taylor, 73 Mo App 
< 4S2 

ao. Ind—^White v Stanton, 18 N E 
48, 111 Ind 540 
40 C J p 464 note 29 

21. Ala—^Wigfleld v Akridge, 93 So 
612, 207 Ala 560 

22. Mo —Berkshire Lumber Co v 
J S Chick Inv Go, 166 SW 904, 

170 Mo App 1 

23. Mo —Berkshire Lumber Co v. 

J S Chick Inv Co, supra 

2^ Okl —Holmes v Dolese Bros Co, 

246 P 372. 117 Okl 298 
Wis—^Appleton State Bank v Nuss- 
baum. 252 NW 281, 213 Wis 662 
40 C J P 454 note 34 
Foim and contents of lien claim see 
supra §S 150-171 

Yananoe as to particular nutters 

(1) Lien claimant, stating in no¬ 
tice amount due for particular lot, 
could not maintain claim by showing 
materials furnished for two improve¬ 
ments and estimating amount fur¬ 
nished on particular lot—Rathbum 
V. Landess, 129 So 738, 100 Fla 607 

(2) Variance between notice of 
lien claim describing labor performed 
as digging ditches and testimony dis¬ 
closing alleged carpenter work was 
held so material as to render notice 
■of lien inadmissible—^Lorenz Co. v 


claimant substantially as set out in his notice of 
hen ®5 However, under the rules as to the ma¬ 
teriality of variance generally, a recovery will not 
be defeated because of a variance which is not sub¬ 
stantial, 26 or misleading, 27 or prejudicial to de- 
fendant,®8 as, for example, in the case of a variance 
in the date of completion, the statement being filed 
within the required time in any event.®® 

So, where under the circumstances the wife in 
legal effect was a party to the contract, evidence 
that the contract was executed by the husband alone 
is not fatally variant from a statement that both 
husband and wife were parties,®® and, if the lien 
claim states that the material was furnished to the 
contractor, there is no variance between the state¬ 
ment and proof of facts showing that the contract 
with the owner was void, and that under the statute 
the materialman may be deemed to have furnished 
the material to the owner 2^ Evidence as to work 
done showing the character of the improvement 
may be admitted although it is omitted from the lien 
claim 2® 

Agreed pnee Under a statute requiring the 
claim to contain a statement of the terms and con¬ 
ditions of the contract, it has been held that there 
IS a fatal variance between a hen claim to the effect 
that there is no express agreement as to price and 
evidence that materials were furnished for such a 

VanaaoM lield not preJndloUl 

(1) In action to enforce mechan¬ 
ic's lien, no variance resulted from 
failure to prove all items as em¬ 
braced in statement of lien—Heady 

V Pool, 130 So 329. 221 Ala 619 

(2) Statement in mechanics' lien 
claim that lienor was employed by 
copartnership instead of by certain 
member of partnership, as appeared 
in agreed statement of facts, was 
held not such vaziance as to render 
hen invalid, notwithstanding lien was 
not amended to conform to facts, 
provision in statute allowing amend¬ 
ment being directory only —Milner 

V Shuey, 60 P2d 604, 67 Nev 169, 
modified on other grounds 69 P2d 
771, 67 Nev 159 

(3) Other vaiiances see 40 CJ p 
464 note 40 [a] 

29. SC—Willard v. Finch, 113 SE 
302, 121 SC 1 

40 C J p 454 note 41 

30. Wyo—Phelan v Cheyenne Brick 
Co, 188 P 354, 26 Wyo 493, rehear¬ 
ing denied 189 P 1103, 26 Wyo. 
493 

31. Cal —Davies-Henderson Lumber 
Co V Gottschalk, 22 P 860, 81 
Cal 641 

33. Cal —Stevenson v Woodward, 86 
P 990, 8 Cal App. 764. 


Gray, 298 P 222, 136 Or 605, rehear¬ 
ing denied and opinion adhered to 
Lorenz Co v Day & Co, 800 P 949, 
136 Or 605 

(3) Proofs must show that dates 
stated m notice of mechanics hen 
respecting time when first and last 
Items of woik and materials weie 
furnished are substantially correct 
—Brescia Const Co v Walart Const 
Co, 264 N YS 862, 238 App Div 360 

25. Gal —^Whiting-Mead Commercial 
Co V Brown, 186 P 386, 44 Cal 
App 871 

40 C J p 454 note 36 

26L Nev—Milner v Shuey, 60 P 2d 
604, 67 Nev 169, modified on other 
grounds 69 F 2d 771, 57 Nev. 159 
40 C J p 464 note 38 
Vaziaaoe hM not total 
Cal —^Richmond Sanitary Co v 
Franklin, 9 P 2d 855, 122 Cal App 
229 

27. Wash —Stetson & Post Lumber 
Co V W & J Sloans Co, 112 P 
248, 61 Wash 180 
40 C J p 464 note 39 

SSL Neb—Coxpns tTuns quoted In 
Acme Plumbing & Heating Co v 
Hirsch. 286 NW 137. 138, 121 Neb 
184 

40 C J p 464 note 40 
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price.S5 It has, however, been held that on the 
contrary there is no material variance between a 
statement alleging an agreement as to price and 
proof that material was delivered without such an 
agreement, but that its actual market value cor¬ 
responded to the agreed price stated in the claim, 
and that, where the reasonable market price of ma¬ 
terial and the stipulated price are the same, a vari¬ 
ance between the hen claim and the proof as to 


whether or not materials were furnished for an 
agreed price is immaterial *5 There is no variance 
where the hen claim is on quantum meruit and the 
proof shows that the prices charged represented the 
reasonable value of the materials furnished 

Matters not required to he stated A variance be¬ 
tween the proof and the claim as to matters which 
are not required by the statute to be stated in the 
claim is not fatal 


C. EVIDENCE 


§ 308. Presumptions and Burden of Proof 

a In general 

b. Reliance on credit of property 

c. Property or interest subject 

d. Delivery and use of material 

e. Agreement or consent of owner 
f Performance of contract 

g Lien claim, statement, or notice 
h Amount of claim 
i. Indebtedness of owner to contractor 
j Payment 

k Fraud and bad faith 

l. Waiver and estoppel 

m. Priorities 


a. In General 

In a proceeding to enforce a mechanic’s lien the 
claimant has the burden of proving his cause of action. 

It is presumed that every mechanic or material- 
man desires the security given by the mechanics’ 
hen laws 38 The existence of a hen or privilege is 
not presumed ,38 no act necessary to the acquisi¬ 
tion of the hen can be presumed to have been per¬ 
formed in the absence of proof that it was per¬ 
formed ^8 In a proceeding to enforce a mechanic’s 
hen claimant has the same burden of proving his 
cause of action as rests on complainant in other 
civil actions,^! and, where the allegations of his 
pleadings are properly m issue, the burden of proof 
15 on him to establish his right to a hen, ^3 and to 


33. Cal —Consolidated Lumber Co 
V Bosworth, Inc, 180 P 60, 40 
Cal App 80 

Bvidence held not to show variance 

(1) In general—Consolidated Lum¬ 
ber Co V Bosworth, Inc, 180 P 60, 
40 Cal App 80—San Pedro Lumber 
Co V West, 86 P 998, 3 Cal App 
767 

(2) Mechanic’s lien claim was held 
not at variance with proof on ground 
that claim called for quantum meruit 
and proof asked for prices charged, 
where statement of lien to which was 
attached itemized account giving 
dates and prices showed that prices 
charged were contemplated —^Hot 
Spxings Plumbing & Heating Co v 
Wallace. 27 P 2d 984, 38 NM 3 

Sdi Cal—Lucas v Gobbi, 103 P 157, 
10 Cal App 648—Lucas v Rea, 102 
P 822, 10 Cal App 641 
85. Cal —^Blanck v Commonwealth 
Amusement Corp, 127 P 805, 19 
Cal App 720 
40 C J p 456 note 48 

36. NM—Hot Springs Plumbing & 
Heating Co v Wallace, 27 P 2d 
984, 38 N M 3 

87. Pa —Philadelphia Fourth Bap¬ 
tist Church V Trout, 28 Pa 153 
40 G J p 455 note 49 

38L Pa—Clayton v Lienhard, 167 A 
321, 312 Pa 438—Schwartz v 


Whelan, 145 A 526, 296 Pa 425, 
65 ALR 277 

Presumption of gratutons sorvloeB 
Where husband’s father, without 
giving notice in writing of intention 
to claim a lien, filed a mechanics’ 
hen against property owned by hus¬ 
band and wife as tenants by the en- 
tiieties, under alleged contract be¬ 
tween father and husband consisting 
of their own special terms whiCh 
covered entire subject matter, pre¬ 
sumption of gratuitous services was 
excluded—Blenard v Blenard, 46 A 
2d 335, 185 Md 548 
39. La—St Landry Lumber Co v 
Aggers, App, 147 So 669 
4a Fla—Curtiss-Bright Ranch Co 
v Selden Cypress Door Co, 107 So 
679, 91 Fla 354 

41. Mont—^Arnold v Genzberger, 31 
P 2d 296, 96 Mont 358 
Okl—Holmes Oil Co v Rule, 70 P 
2d 86, 180 Okl 405 

Wash —Cozpns Jons quoted in West- 
inghouse Electric Supply Co v 
Hawthorne, 160 P 2d 56, 67, 21 
Wash 2d 74 
40 CJ p 465 note 50 
Matters to be proved see supxa § 807 
IjunilloieiLoy of bond 

Materialmen seeking to enforce 
liens had burden of establishing in- 
sufilciency of contiactor’s bond under 
statute authorizing court to restrict 
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recovery where bond is given —Simp¬ 
son V Bergmann, 13 P2d 531, 125 
Cal App 1—Sudden Lumber Co v. 
Singer, 284 P 477, 103 Cal App 386 
Issuance of summons 
Brick company would have bur¬ 
den to prove that issuance of sum¬ 
mons in equitable mechanic’s lien 
suit filed by lumber company was 
withheld by lumber company’s re¬ 
quest, to overcome presumption that 
petition was filed with intention that 
summons should be issued in regular 
course and prevent suit being com¬ 
menced at time of filing petition 
within ninety days after brick com¬ 
pany filed lien statement, in which 
event mechanic’s lien suit filed by 
buck company would have been 
properly dismissed, even though 
summons was not issued for bi*ick 
company within such period—Rich¬ 
ards Brick Co V Wright, 82 SW2d 
274, 231 Mo App 946 
42. US —^In re Fnedal Corporation, 
CCANY, 53 F2d 768 
Ala—Mundy v Allison, 187 So 722, 
237 Ala 536—^Wood Lumber Co v 
Greathouse, 148 So. 126, 226 Ala. 
644 —Foster v Prince, 141 So 248, 
224 Ala 523 

Ark —Fine v Dyke Bros, 300 S \V 
375, 175 Ark 672, 58 ALR 907 
Cal—^Hayward Lumber & Invest¬ 
ment Co v Starley, 12 P2d 66, 124 
Cal App 283 
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show that he has complied with all of the essential 
requirements of the statute under which he claims, 
and, if other parties are permitted to intervene in 
the action and file denials, as they are entitled to do, 
this will not relieve claimant of his burden of proof 
but he still has the affirmative of the issue to main¬ 
tain 

Where claimant has established a prima facie 
case, the burden of evidence shifts to the owner 
Defendant has the burden of proving affirmative de¬ 
fenses^® and matters of set-off, counterclaim, and 
recoupment 47 As to facts which rest peculiarly 
within defendant’s knowledge the onus of proving 
them is on him 4S 

In the absence of evidence of direct purchases oi 
labor contracts by the owner, it must be presumed 
that the hen claimants dealt with the contractor 4® 
In a proceeding by a subcontractor or materialman. 
It will be presumed that the owner and the contrac¬ 
tors have complied with the provisions of the stat¬ 
ute ®® The rule that, in the absence of evidence 
to the contrary, the holder of a negotiable note is 


presumed to be a good-faith purchaser for value 
and without notice so that his right to judgment is 
not affected by undisclosed equities between prior 
parties prevails only to facilitate the transfer of ne¬ 
gotiable paper and applies only to the maker’s per¬ 
sonal obligation and not to the right to enforce the 
lien securing the debt, so as to permit the foreclo¬ 
sure of the hen by an assignee of the note and hen 
asserting a purchase in good faith for value and 
without notice 

Under a bill for a general settlement for the pur¬ 
pose of adjusting the claims of all lienors, as con¬ 
sidered supra § 302, the burden is on the lienors to 
prove every fact required by statute to establish 
their right to a hen on the premises However, 
It has been held that, where the owner sues seeking 
to pay the various hen claims pro rata because the 
aggregate outstanding claims exceed the contract 
price, the burden is on the owner to prove not only 
the contract price but also that after paying all oth¬ 
er valid hens there is not enough of the contract 
price remaining to satisfy a particular claimant 


Colo—^Peters v Dove, 263 P 16, S3 
Colo 143 

Pla—Cooper v Passmore, 138 So 48. 
103 Fla 744 

La—Griffith v Williams, App, 19 
So 2d 277—Barnette v Shuttles, 
App, 172 So 210 

Mich —^Equitable Trust Co v Detroit 
Golf & Recreation Co, 245 N W 
531, 260 Mich 606 

Mo—Landers Lumber & Cement Co 
V Short. 37 SW2d 9S1. 225 Mo 
App 416 

Mont —Dewey Lumber Co v Mc- 
Quirk. 30 P 2d 475, 96 Mont 294 
NT—Farabella v. Porter, 225 NT 
S 417, 1*30 Misc 680 
Pa—Intercoastal Lumber Distribu¬ 
tors V Denan, 178 A 350, 117 Fa 
Super 246 

Tenn —Brown v Brown & Co, 160 S 
W2d 431, 26 Tenn App 509 
Wash—^Westinghouse Electric Sup¬ 
ply Co V Hawthorne, 150 P 2d 65, 
21 Wash 2d 74—^Petro Paint Mfg 
Co V Taylor, 265 P 155, 147 Waah 
158 

40 C J p 456 noted 
WithuL olMB eatitlad to Uea. 

Claimant has burden of showing 
that he is within class or group en¬ 
titled to lien under the statute 
Mont —Interstate Lumber Co v 
Rider, 19 P 2d 644, 93 Mont 489 
Or—Phillips V Graves, 9 P 2d 490, 
139 Or 336, 83 ALR 1. 

Assignee 

(1) Those clajming under assign¬ 
ment of materialmen's claim had 
burden of proving valid assignment 
—^Howard v Fisher, 288 P. 1042, 86 
Colo 493 


(2) Vendor suing to enforce lien 
assigned to him for malcing improve¬ 
ments on property sold, which was 
returned to vendor when purchaser 
defaulted, had burden of proving his 
right to foreclose, where his light to 
do so was denied and was at issue — 
Downing v Crippen, 138 P 2d 675, 
114 Mont 436 

43L Pla—Browne v Park, 198 So 
462. 144 Fla 696 

Ind —Puritan Engineering Corpora¬ 
tion v Robinson, 191 NE 141, 207 
Ind 58—Menzenberger v Amezican 
State Bank, 198 NE 819, 101 Ind 
App 600 

Kan —Gaudreau v Smith, 40 P 3d 
365. 141 Kan 123 

Mich—Bezold v Beach Development 
Co. 244 NW 204, 259 Mich 693— 
R C Mahon Co v Ford Motor Co , 
239 NW 348, 256 Mich 255 
Tex —Lewis v Phillips, Civ App , 90 
SW2d >310, affirmed 114 SW2d 
864, 131 Tex 313 

Wash—^Westinghouse Electric Sup¬ 
ply Co V Hawthorne, 150 P 2d 55, 
21 Wash 2d 74 
40 C J p 455 note 62. 

44. Ga—Eastmore v Bunkley, 39 S 
E 105. 113 Ga 637 

45. Mont —^Rogers-Templeton Lum¬ 
ber Co V Welch, 184 P. 838, 66 
Mont 321 

40 C J p 466 note 67 

46. Ala—^Roobin v Grindle, 122 So 
408, 219 Ala 417 

Cal—^R Barcroft & Sons Co v Cul¬ 
len, 20 P2d 665, 217 Cal 708 
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Idaho—Bannock Lumber & Coal Co 
▼ Tribune Co, 4 P 2d 662, 61 Ida¬ 
ho 226 

Ill—Illinois Interior Finish Co v 
Poenie, 277 Ill App S54 

Pa—Lumber & Millwork Co of Phil¬ 
adelphia V Graham, Com PI, 60 
MontgCo 162 

40 C J p 456 note 68 

47. Cal —17 R Spalding (Lumber 
Co V Fradkin, 156 P 2d 450. 68 
Cal App 2d 308—^Asnon v Foley, 
288 P 792, 105 Cal App 624 

Ill—Edward Edinger Co v Willis, 
2'60 Ill App 106 

Md—^Paiker v Tilghman V Morgan, 
Inc. 183 A 224, 170 Md 7 

Wash —^American Plumbing & Steam 
Supply Co V Alavekiu, 282 P. 917, 
154 Wash 436 

48. Ala —Leftwich Lumber Co v 
Florence Mut Bldg Loan & Sav¬ 
ings Ass'n, 18 So 4*8, 104 Ala 684 

Iowa —^lowa Brick Co v Des Moines, 
82 NW 922, 111 Iowa 273 

Effect of peculiar knowledge on bur¬ 
den generally see Evidence S 113 

49. US —John Murtland, Inc, v 
Empire Trust Co, CCANJ. 39 
F2d 341 

50. Ill—^Nielson v Enchius, 212 111 
App 409 

51. Tex—^Hill V Engel, Civ 4pp, 89 
S W 2d 219, error reJ^ed 

68. Ill—^Hacken v. Isenberg, 124 N 
E 306, 288 111 589. 

40 C J p 456 note 62 

63. Tenn—Traylor v. Sims. 5 Tenn 

I App 694. 
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b. Selionce on Oredit of Property 

In a proceeding to enforce a nnechanic's lien, where 
such fact IS necessary to the existence of a Men, the 
burden is on the claimant to prove that the material or 
labor was furnished on the credit of the property. 

Where it is necessary to the existence of a me¬ 
chanic's lien that the labor or material be furnished 
on the credit of the building or property, as consid¬ 
ered supra § 46, the burden of proving such fact is 
on claimant,but, where there is nothing in the 
record in negation of a hen, it will be presumed 
that material was furnished on the security afforded 
by the property in which it entered 

It IS presumed that the credit of the building is 
relied on where claimant has complied with all of 
the provisions of the Lien Law,B6 and, where he 
shows that the material or labor was furnished on 
or about the construction of the building and the 
claim was properly made and hied, defendant must 
show that the debt was made on the credit of the 
contractor alone,57 but the presumption that the 
credit of the building was relied on may be rebutted 
by evidence that the material was not used therein, 
and by the fact that it was charged to the contrac¬ 
tor 58 

c. Property or Interest Subject 

In a proceeding to enforce a mechame’a lien, the bur¬ 
den Is on the claimant to establish the identity of the 
property which he seeks to subject to the lien. 

The burden is on claimant to establish the iden¬ 
tity of the property which he seeks to subject,59 
and, since the hen attaches only to the interest 
which the party making the contract has in the 
property, claimant has the burden, where the right 
to the lien is controverted, to establish the extent 
of such interestfiO and the fact of ownership The 
burden is on claimant, in the absence of any pre¬ 
sumption as to character of defendant’s ownership. 


to show ownership in a person or persons compe¬ 
tent to contract so as to bind the property If a 
person is shown to be tlie owner of property within 
a short time of the attaching of the hen, he may be 
presumed still to be the owner ® 3 A peison in pos¬ 
session of premises is presumed to have an interest 
chargeable with a lien until the contrary is made 
to appear 5^ 

Where defendant seeks to avoid the lien on a plea 
of homestead, he has the burden of proving when 
the claimed homestead character attached to the 
property Where the record title is in the com¬ 
munity of husband and ivife, the burden is on the 
wife to show that it is her separate property and 
that claimant had notice thereof before furnishing 
labor and materials on a purchase by the husband.58 
Under a statute providing that property subject to a 
mechanic’s lien may be ordered removed to satisfy 
the hen where the land on which the property is 
situated cannot be subjected to the lien, claimant has 
the burden of proving that the property is remov¬ 
able from the land.®^ 

In the absence of proof to the contrary, it will be 
presumed that a small lot in a town is necessary 
to the reasonable enjoyment of buildings put on it 58 

Appurtenances Where claimant seeks to include 
in his lien buildings into which his labor or material 
has not entered, the burden is on him to show that 
they are appurtenant to the building for whose con¬ 
struction he furnished labor and material.58 

d. Delivery and Use of Matenal 

In ■ proceeding to enforce a mechanic’s lien, the 
burden Is on claimant to establish that he furnished the 
labor or materials for which the lien is claimed. 

The burden is on claimant to establish that he 
furnished the labor or materials for which the hen 


54. Mo —House Wrecking^ Salvage 
& Lumber Co v Gartrell, App, 204 
SW 5J 

40 C J p 456 note 63 

56. Mo —Smith-Anthony Stone Go 
V Spear, 65 Mo App 87 

40 C J p 456 note 61 

66. Or —Peerless Pac Co v Rog¬ 
ers. 158 P 271, 81 Or 61 

40 C J p 456 note 65 

57. Pa—Green v Thompson, 88 A 
702, 172 Pa 609 

40 C J p 457 note 66 

58. Pa—Green v Thompson. 83 A. 
702. 172 Pa. 609 

59. Iowa—^Hutton v Maines, 28 N 
W 9. 68 Iowa 650 

Or—florehouse v Collins, 81 P. 296, 
28 Or 138 

570JS-ei 


Fropertv or interests subject to me¬ 
chanic’s lien see supra S§ 2-19 
In contest between lienholders 
against corporate properties, claim¬ 
ant of materialmen's lien has burden 
of proving conditions entitling him 
to fix lien on a particular piece of 
property—Cisco Banking Co v Key¬ 
stone Pipe & Supply Co, Tex Com 
App, 277 SW mo 

60. Iowa—Dierks v Walrod, 23 N. 
W 761, 66 Iowa 354 

Mo —^Keller v Carterville Bldg & 
Loan Ass’n, 71 Mo App 465 
40 C J p 457 note 71 

61. Iowa—^Hutton v Maines, 28 N 
W 9, 68 Iowa 650 

68. Mo—^Hadley-Dean Glass Co v 
Schaefer, App, 11 S W 2d 61 
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63. Mo—Badger Lumber Co v 
Muehlebach, 83 SW 546. 109 Mo 
App 646 

64. Fla.—Dunlop v Teagle, 135 So 
132, 101 Fla. 721—Service Lumber 
& Supply Co V. Cox, 123 So 820, 
98 Fla 40'5 

65. Tex —Evans v Galbraith-Fox- 
worth Lumber Co, Giv App, 51 S 
W 2d 831, error dismissed 

86. Tex—^Hord v Owens, 48 5W. 
200, 20 Tex Civ App 21 

67. Wash—Pioneer Sand & Gravel 
Co V Hedlund, 84 P 2d 878, 178 
Wash 278 

68L Va—Pairo v Bethell. 75 Va. 
826 

68. Conn —^Peck v Brush, 94 A. 981, 
89 Conn 664 

Right to lien see supra I 187. 
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is claimed *^0 The burden is also on him to show a 
compliance with the conditions to a right to a hen 
imposed under the particular statute under which 
the lien is sought,*^ l such, for example, as that the 
material is furnished for the building sought to be 
charged, *^2 or its actual use in such building, *^2 or 
that it is furnished under a contract, agreement, or 
understanding that it is to be used in the erection 
or repair of the building ^4 

A presumption of the use of materials in a build¬ 
ing or improvement arises from the fact of their 
delivery thereto for that purpose *^5 The presump¬ 
tion is rebuttable,^® and the burden of showing the 
contrary is on defendant.^"^ Under a statute requir¬ 
ing the material to be actually used or incorporated 
in the building, where the evidence shows that some 
of the material has been diverted, it is incumbent on 
the materialman to show the part used ^8 Where 
it is shown that material is placed in a building, it 
may be presumed that it was furnished for that 
purpose So, it has been held that, if a material¬ 
man furnishes suitable material to a person who he 
knows IS erecting a building, it will be presumed 
that the materials are furnished for that building ®® 

Material furnished for several buildings Where 
material is furnished to a defendant engaged in 
erecting several buildings, if it is of materiality to 
defendant, the burden is on him to show in which 
of the buildings the material was used®^ Where, 
however, claimant seeks a hen on a part only of the 
buildmgs, the burden is on him to establish the iden¬ 


tity of material furnished to the property on which 
the lien is sought®® 

e. Agreement or Consent of Owner 

(1) In general 

(2) Knowledge and failure to object 
(1) In General 

In a proceeding to enforce a mechanic’! hen, the 
burden of proving a contract with the owner is on the 
party aaaerting it. 

The burden of proving a contract with the own¬ 
er IS on the party asserting it,®® but, although there 
IS no evidence that the owner agreed to pay on the 
completion of the work, it has been held that such 
terms will be implied, if no others were specified, to 
support an allegation that labor and materials were 
to be paid for at that time ®* Where it is alleged 
that no contract was recorded m the proper office, 
there is a presumption that no acceptance of the 
contract was recorded ®5 

Subcontractors and materialmen The burden 
rests on one furnishing labor or material to show 
that it was furnished by virtue of a contract with 
the owner or with his consent ®® For example, the 
burden rests on him to establish a contract or agree¬ 
ment between the owner and the person for whom 
the work is done or to whom the materials are fur¬ 
nished®'^ A presumption as to the consent of the 
owner to the furnishing of labor or material arises 
from the fact of the contract between the owner 
and the general contractor ®® One furnishing ma- 


TOl Wasli—Eellison v Godfrey, 281 
P 733, 164 Wash 219—Petro Paint 
Mfff Co V Taylor. 265 P 165, 147 
Wash 158. 

40 C J p 457 note 84. 

71. Colo—Olson v Model Land & 
Irrigation Co, 225 P 259, 75 Colo 
221 

40 C J p 457 note 86 

72. ITS—Coipns Jrans cited la 
Maryland Casualty Co v City of 
South Norfolk, CCAVa, 56 F 2d 
822, 823 

40 GJ p 457 note 87 

73. Ill —Colp V First Baptist 

Church of Murphysboro, 260 Ill 
App 269, affirmed 173 NE 67, 841 
Ill 73. 71 ALR 106. 

Okl —Kubatzky v Pittsburg Plate 
Glass Co, 249 P 412, 119 Okl 226 

Wash —Standard Lumber Co v 
Fields, 1S7 P 2d 2S3 

40 C J p 457 note 88 

74. Iowa—Cotes & Davies v Shor- 
ey, 8 Iowa 416 

75. Ark—Half Moon Gin Co v E 
C Robinson Lumber Co. 131 SW 
2d 239, 207 Ark 483 

111.—Colp V First Baptist Church 


of Murphysboro, 173 NE 67, 341 
Ill 73, 71 A L R 106 

40 CJ p 457 note 91 

76. Ark —Sebastian Building & 

Loan Ass’n v Minten, 27 S W 2d 
1011, 181 Ark 700 

111 —Colp V First Baptist Church 
of Murphysboro, 173 NE 67, 341 
Ill 73. 71 A-LR 106. 

77. Ark—Half Moon Gin Co v E 
C Robinson Lumber Co, 181 SW 
2d 239. 207 Ark 483—Standard 
Lumber Co of Pine Bluff v Wil¬ 
son, 2g>6 SW 27, 173 Ark 1024 

La —Hoi tman-Salmen Co v Ray¬ 
mond, 127 So 452, 13 La App 490 

Or—^Northwest Lumber & Fuel Co 
V Plants, 268 P 763, 126 Or 69 

40 C J p 457 note 92 

78. Okl —De Bolt v Farmers' Exch 
Bank, 151 P 686, 51 Okl 12 

79- Ill—Martin v Eversal, 36 Ill 
222 

40 CJ p 45*7 note 95 

80. Ohio—Kunkle v Reeser, 5 Ohio 
S & C P 422, 6 Ohio N P 401 

81. Iowa—Lewi« v Saylors, 35 N 
W 601, 73 Iowa 504 

40 C J p 437 note 97 
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82. Mo—^Wilson, Reheis, Rolfes 

Lumber Co v Ware, 130 SW 822, 
150 Mo App 61 

Apportionment of lien see supra 8 
ISO 

83. Iowa —Cedar Rapids Sash & 
Door Co V Dubuque Realty Co, 
192 NW «01. 195 Iowa 679 

40 CJ p 45S note 1 

Contract with, or consent of, owner 
genet ally see supra SS 52-85 

8t Ill—Claycomb v Cecil, 27 Ill 
497 

40 C J p 458 note 2 

85. La—Petty v Jones. 121 So 372, 
10 La App 409 

881 Okl —Birmingham v Houston- 
McCune Lumber Co, 41 P 2d 856, 
171 Okl 88 

40 CJ p 468 note 3 

87. Cal—McDowell v Perry, 61 P. 
2d 117, 9 'Cal App 2d 656 

40 C J p 158 note 4 

88. Me—Norton v Clark, 27 A 262, 
85 Me 337 
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tcnal who desires the benefit accruing to an original 
contractor has the burden of establishing that he is 
such a contractor 89 

Agency Where the contract is claimed to have 
been entered into with an agent of the ownar, 
claimant has the burden of proving the fact of such 
agency®® and also his authority In an action to 
foreclose a lien for costs of improvements erected 
by a lessee, claimant has the burden of proving that 
an agency was created by the lessor so as to sub¬ 
ject the leased realty to the hen®® 

Consent of equitable ozvner. It will be presumed 
that the equitable owners consented to the erection 
of a building at the instance of those holding the 
legal title and who had authority to charge the 
property with debts ®® 

Validity It will not be presumed that a contract 
between the owner and the contractor has not been 
recorded as required by statute ®^ 

Cancellation of contract. The owner has the bur¬ 
den of establishing a defensive averment of cancel¬ 
lation of a contract for materials 

(2) Knowledge and Failure to Object 

In a proceeding to enforce a mechanic’s lien, the bur¬ 
den IS on the claimant, where his work is not done under 
a contract with the owner, to establish the owner's knowl¬ 
edge so as to bind him for his failure to give the required 
statutory notice of nonliability. 

Where under the statute a building or improve¬ 
ment constructed on land with the knowledge of 


the owner is to be deemed as having been construct¬ 
ed at his instance, unless he shall, after obtaining 
knowledge, give notice of nonliability, as considered 
supra § 84, the burden is on the hen claimant, where 
his work IS not done under a contract with the own¬ 
er, to establish his knowledge,®® since without such 
knowledge the statutory presumption does not 
arise ®7 Where the knowledge of the owner is 
shown, the burden rests on him to establish that 
he has given the statutory notice of nonliability®® 
The burden rests on him to excuse a failure to give 
notice,®® or to show, if such is the case, that the 
time therefor was extended by intervening holi¬ 
days,^ and that formal objection was made within 
the time so extended® Where the owner posts a 
notice, under the statute, that he will not be liable 
for repairs on the property, a presumption arises 
that It remained a sufficient length of time to im¬ 
part knowledge to the persons it is intended to af¬ 
fect ® 

Apart from statute, a presumption of agency aris¬ 
ing from ownership and knowledge of the work 
which is being done under a contract with another 
may be rebutted.* 

f. PerformaiLee of Contract 

The burden is on claimant In a proceeding to en¬ 
force a mechanic's lien to show performance of his con¬ 
tract. 

The burden is on claimant to show performance 
of his contract,® if his performance thereof is in 


89. Cal—^Ferger v Gearhart, 186 P 
376. 44 Cal App 245 

90. Ark—^Daly v Arkadelphia Mill¬ 
ing Co. 189 SW 1058, 126 Ark 
405 

40 C J p 458 note 8 
To eKoase caueaioiL to give notice 
of Intentloii to file lien for materiale, 
ordered by husband for building on 
wife's premises, burden of showing 
husband's agency was on material¬ 
man —^Adkins & Douglas Co v 
Webb. 154 A 259, 160 Md 571 

91. Ark—Daly v Arkadelphia Mill¬ 
ing Co. 189 SW 1053. 126 Ark 
405 

92. Iowa—Perkins Supply & Fuel 
Service v Rosenberg. 282 NW 
871. 226 Iowa 27 

93. Or—Harrisburg Lumbei Co v 
Washburn, 44 P 390, 29 Or 150 

40 C J p 458 note 11 

94. Cal —Pacific Portland Cement 
Co V Hopkins, 1<62 P 1016, 174 
Cal 251 

96. Ala—Wahouma Drug Co v 
Kirkpatrick Sand & Cement Co, 65 
So 825, 187 Ala 818 
96. Or—Gabriel Powder & Supply 


Co V Thompson, 97 P 2d 182, 168 
Or 623 

40 C J p 458 note 15 

97. Or—^Hunter v Cordon, 52 P 
182, <32 Or 413 

40 C J p 458 note 16 

98. Or —Gabriel Powder & Supply 
Co V Thompson, 97 P 2d 182, 163 
Or 623 

40 C J p 458 note 17 
Where pnina facie proof of poet- 
mg IB established, burden is on lien 
claimant to show that such notice 
was not posted in conformity with 
statute—Reno Plumbing & Heating 
Co V Bickel, 35 P 2d 302. 55 Nev. 
367 

99. Minn—^Wheaton v. Berg, 52 N 
W 926. 50 Minn 5:'5 

Tm Cal—Gentle v Button, 111 P 9. 
158 Cal 328 

2. Cal—Gentle v Buxton, supia 

3. Or—Marshall v Cardinell, 80 P 
652, 46 Or 410 

4. Ill —Shinn v Matheny, 48 Ill 
App 185 

5. Tex —^Kelsay Lumber Co v 
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Crowell, Civ App, 19 S W 2d 368. 

error dismissed 
40 C J p 458 note 23 
Substantial performance 

Contractor claiming lien on theory 
of substantial performance had bur¬ 
den of proving such performance, 
and such burden never shifted — 
Parker v Tilghman V Morgan, Inc, 
183 A 224, 170 Md 7. 

Subcontractor 

(1) For subcontractor to recover 
for work, he must show perform¬ 
ance or that woik was accepted by 
owner as full performance —^Dallas 
Nat Bank v Peaslee-Gaulbert Co, 
Tex CiV App, 86 S W 2d 221, error 
dismissed 

(2) Subagent sumg for pcunting 
building was not required to show 
what caused “hot spots" to appear in 
paint—^Dallas Nat Bank v Peaslee- 
Gaulbert Co, supra 

Contraotual right to xsoover for par¬ 
tial performance 

In suit by assignee of mechanic's 
lien to recover balance due on note 
given for contract price and to fore¬ 
close the lien, buz den was on as¬ 
signee to introduce evidence to show 



§ 308 


MECHANICS^ LIENS 


57 C J S 


Under a statute allowing a lien to the extent of 
the enhanced value of the property where the o\\ti- 
er or claimant of the property against which the 
lien is asserted holds under an executory contract 
which is rescinded or set aside, the burden rests on 
claimant of the hen after the contract or purchase 
IS rescinded to show the extent to which the actual 
value of the property has been enhanced 35 Where 
defendant has shown that there are certain omis¬ 
sions and defects in the work, the burden rests on 
plaintiff to establish the reasonable cost of remedy¬ 
ing them 36 Where plaintiff under a quantum 
meruit complaint proves the full value of his serv¬ 
ices to defendant, if there should be any deductions 
therefrom by way of mitigation of the amount of 
recovery, the burden is on defendant to show the 
amount thereof 37 

i. Indebtedness of Owner to Contractor 

Where the lien of a subcontractor, laborer, or ma¬ 
terialman attaches only to sums due or which become 
due from the owner to the principal contractor at or 
after the filing of a claim or notice, the burden in a pro¬ 
ceeding to enforce the lien generally is on the lienor to 
establish the amount then due or which is to become 
due. 

Where the hen of a subcontractor, laborer, or ma¬ 
terialman attaches only to sums due or which be¬ 
come due from the owner to the principal contrac¬ 
tor at or after the filing or service of a claim or no¬ 
tice, as considered supra § 174, it is generally held 
that the burden is on the lienor to establish the 
amount then due or which is to become due 38 
Where the statute creating a hen in favor of ma¬ 
terialmen for material furnished a contractor pro¬ 
vides that in no event shall the aggregate amount 
of hens exceed the contract price of the improve¬ 
ments made, in a proceeding to foreclose a material- 
man’s lien. It is encumbent on plaintiff to show that 
the amount for which he asserts a hen comes, in 
whole or in part, within the contract price agreed 
on between the contractor and the owner of the 
property improved 39 


Where the statute requires the owner before pa}-- 
ment to the contractor to procure from the con¬ 
tractor a verified statement of the persons furnish¬ 
ing material and labor and the amounts due or to 
become due to them, it will be presumed, where the 
subcontractor shows that he has complied with the 
provisions of the act and that his claim is unpaid, 
that the owner has not paid the contractor,*® and 
the burden is on the owner to show, if he can, that 
he has rightfully paid the contractor Under a 
statute providing that, when work done or material 
furnished is done or furnished on the employment of 
the contractor or some person other than the owner, 
the lien shall attach unless the owner shall produce 
the sworn statement of the contractor or other per¬ 
son at whose instance the work was done or ma¬ 
terial was furnished that the agreed price or rea¬ 
sonable value has been paid, a materialman suing to 
foreclose his hen has the burden of overcoming the 
pnma facie validity of the contractor’s affidavit 
showing that the agreed price or reasonable value 
thereof has been paid *3 

In case of a change in statute whereby the own¬ 
er IS made liable if he makes payment to the con¬ 
tractor before the lapse of the period given to sub¬ 
contractors to file their liens, the burden is on the 
owner, if he desires to assert that the new statute 
cannot affect payments before it went into effect, to 
show the amounts paid by him before and after 
such time *3 

Collusion. Where claimant’s right to recover de¬ 
pends on the fact that payments by the owner have 
been made to the contractor in bad faith** or in ad¬ 
vance,*® the burden of establishing such fact rests 
on claimant. 

Deductions for faidty perfonnance or for cost of 
completion. The owner has the burden of estab¬ 
lishing a counterclaim against the contractor,*® 
or a right to an allowance for damages *7 Where 
the contract is abandoned by the principal contrac¬ 
tor, complainant is bound to show that a part of 


35. Ky—Riehm v Hyman, 170 SW 
1189, 161 Ky 519 

36 Til —Industrial Roofing- Co. v 
Meek, 89 NE2d 57. 812 IllApp 
653 

N Y —Cawley v Weiner, 140 N E 
724, 236 NY 367 

37. Ind —Central Dredging Co v 
F Cr Prordfoot Co, 168 NE 229, 
87 Ind App 171. 

3& NY—Thomas P Reilly & Co 
V Scheer, 211 N Y S 615, 125 Misc 
883 

40 C J p 460 note 61 

39. Ga—^Young v Harley-Mitchell 


Hardware Co. 169 S E 567, 178 Ga 
86—Stevens v Georgia Land Co. 
50 SE 100, 122 Ga 317 

40. Ill—^Nielson v Enchius, 212 Ill 
App 409 

41. Ill —^Nielson v Enchius, supra 
—^Verhoeven v Ingebrutsen, 205 
IllApp 817 

43. Ga —Chambers Lumber Co v 
Gilmer, >5 SE2d 84. 60 GaApp 832 

43. Iowa—^Mason City Brick & Tile 
Co V Lamson, ISO NW 314, 190 
Iowa 365 

40 C J p 4*60 note 66. 

44. NY —J W Van Cott & Son v 
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Gallon, 208 NYS 67, 163 Misc 
914 

40 C J p 460 note 67 

4Sm N Y —J W Van Cott & Son v 
Gallon, 298 NYS 67, 163 Misc 
914—^Thomas P Reilly & Co v 
iScheer, 211 NYS 615, 125 Misc 
832 

46. Mo—Johannes v St Regis 
Realty & Investment Co. 188 SW 
1138, 196 Mo App 43 

40 C J p 161 note 69 

47. Ill —Kleinschnittger v Dorsey, 
152 IllApp 598 

40 C J J) 461 note 70. 
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the contract price equal to the amount of his claim 
lemains in the owner’s hands in excess of the cost 
of completion,48 and, where the owner has complet¬ 
ed the contract undei a provision allowing him to 
do so on default of the contractor, claimant must 
show that there has been negligence in the manner 
of completion in order to prevent the owner from 
deducting the actual cost thereof from the money 
due under the contract 4® Where the statute pro¬ 
vides that, in case of abandonment by the original 
contractor, the amount that the work and materials 
furnished by subcontractors and materialmen are 
shown to be reasonably worth according to the 
original contract price less the amount rightfully 
paid on the original contract and the damages occa¬ 
sioned to the owner by reason of its nonperform¬ 
ance may be applied to the hens of such subcontrac¬ 
tors or materialmen, the burden is on the owner to 
establish his damages, including his right to stipu¬ 
lated damages for delay 5® 

Where the owner has settled with the contrac¬ 
tor, It will be presumed in an action by a subcontrac¬ 
tor that the owner was allowed at such time what¬ 
ever he was entitled to because of delay in comple- 
tion.5i 

J. Payment 

The burden of establishing payment In a proceeding 
to enforce a mechanic’s lien generally la on the defend¬ 
ant. 

Defendant is usually held to have the burden of 
establishing a defense of payment in a proceeding 
to enforce a mechanic’s hen However, it has 


been held that a materialman has the burden of 
showing a contention that a check given by the 
owner to the contractor and delivered to the ma¬ 
terialman by the contractor was issued to meet the 
contractoi’s pay roll rather than to pay for the ma¬ 
terials furnished 53 

k. Fraud and Bad Faith 

In a proceeding to enforce a mechanic’s lien, the bur¬ 
den IS on the party alleging fraud to establish it 

The burden is on the party alleging fraud to 
establish it,54 as where the owner alleges that claim¬ 
ant in bad faith has included in his statement items 
whicli are nonlicnable,®® or where he asserts a will¬ 
ful intention on the part of claimant to claim for 
an item known not to have been furnished,®® or for 
an amount known to be in excess of what is justly 
due 57 Fraud will not be presumed 5® A fraudu¬ 
lent intent by a subcontractor to manufacture an 
item of account to extend the time for filing the 
hen will not be presumed 59 

It has been held, however, that the burden to es¬ 
tablish good faith IS on claimant,®® as where a par¬ 
ticular Item IS improperly included in the claim or 
the claim is for an excessive amount.® 3- 

U Waiver and Estoppd 

In a proceeding to enforce a mechanic’s lien, the bur¬ 
den rests on the party asserting a waiver of the lien to 
establish such fact. 

Where there has been a compliance with the stat¬ 
utory requirements for the procurement of a hen, 
the burden rests on one asserting a waiver to estab¬ 
lish such fact.52 Likewise, the burden of proving 


4a NT—Beardsley v Cook, 58 N 
E 109, 143 NY 143, 160 
40 G J p 461 note 71 
49. N T —Riley v Kenney, 67 N T S 
684, 33 Misc 081 

6a Ill—^-Iiller V Calumet Lumber 
& Manufacturing Co, 121 111 App 
66 

51. Cal—Mannlx v Wilson, 123 P 
981, 18 Cal App 595 
40 C J p 461 note 76 
sa Md —Schneider v. Menaquale, 
49 A 2d 330 

NC—^Andrews-Cooper Lumber Co v 
Hayworth, 172 SE 194, 205 NC 
585 

Tenn—Richmond Screw Anchor Co 
V E W Minter Co, 300 S W. 674, 
156 Tenn 19 
40 C J P 461 note 77 
Burden of proving payment general¬ 
ly see the C J S title Payment S 
93, also 48 CJ. p 680 note 21 et 
seq 

In Oregon. 

(1) In suit to foiecloso material- 
man’s lien, burden is on landowners 
to establish payment —^Livesay v 


Lee Hing, 9 F 2d 133, 139 Or 450, 84 
ALR 118 

(2) Burden of proving that claim 
has not been paid is on the person 
assGitiag the lien, particularly where 
the contract is made with one other 
than the owner of the property 
which It IS sought to charge—Bar¬ 
tels V McCulloch. 201 P 733, 102 Or 
66 

63. La —Schwartz Supply Go v. 
Breen, App, 184 So 228 

64. Iowa —Stephenson v. Svenson, 
174 NW 670, 187 Iowa 802 

Fiaud or bad faith in payment to 
principal contractor see supra sub¬ 
division 1 of this section 

65. Iowa —Stephenson v. Svenson, 
supra 

Mont—^Eskestrand v Wunder, 20 P. 
2d 622. 94 Mont 67 

58. Ala—^Fleming v McDade, 93 So 
618, 207 Ala 650 

57. Ala—^Fleming v McDade. su¬ 
pra 

Mich —McLean v Lisowski. 221 N.W. 
159, 244 Mich 93 
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N T —Schenectady Homes Corpora¬ 
tion V Greenside Painting Corpo¬ 
ration, 37 NTS 2d 63 

58. US—John Murtland, Inc v. 
Empire Trust Co , C C A N J., '39 P. 
2d <341 

Filing msnfflcient bond 

It was presumed that none of par¬ 
ties to const! uction conlioct intend¬ 
ed to commit fraud by Aling insum- 
cient bond —Simpson v Bergmann, 
13 P2d 531. 125 Cal App 1 

59. Iowa —^A E Shorthill Co v 

.^tna Indemnity Co, 124 N W 

613 

ea Mich —Currier Lumber Co v 
RuofC, 299 NW 163, 298 Mich 
605 

61. Mich —Sacchetti v. Recreation 
Co. 7 NW2d 266, 304 Mich 185— 
Currier 'Lumber Co v Ruoff, 299 
NW. 1'63, 298 Mich 605 

62, Pa—Schwartz v Whelan, 145 
A 525, 295 Pa 425, 66 ALR. 
277 

40 C J p 461 note 87. 
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an agreement to waive liens is on the person assert¬ 
ing It Where it is claimed that material was fur¬ 
nished to certain houses after they were released 
from lien, the burden of proof rests on the owner 
or person seeking to avoid the hen Qaimant has 
the burden of showing acts of estoppel whereby a 
mechanic’s hen may attach to property otherwise 
exempt as a homestead,and a subcontractor who 
has failed to file his claim in time must establish an 
estoppel which he relies on as precluding the ower 
from taking advantage of his default®® So, where 
under the statute the owner may be estopped to 
assert that the hen was not filed within a specified 
time by his failure to file a statutory notice of com¬ 
pletion, claimant to avail himself of such estoppel 
must prove the facts constituting it®^ 

Qaimant ordinarily has the burden of proving 
that his waiver of the hen was invalid®® or inopera¬ 
tive.®® 

m. Priorities 

In a proceeding to enforce a mechanic’s Hen, a claim¬ 
ant who asserts facts to overcome the apparent priority 
of a mortgage or other encumbrance over his hen has 
the buroen of proof. 

A claimant asserting facts overcoming the ap¬ 
parent priority of a mortgage or other encumbrance 
over his hen has as a general rule the burden of 
proof,70 as, for example, the burden of negativing 
good faith,7i or of showing actual notice,72 al¬ 
though the question may be controlled by the char¬ 
acter of the pleadings 73 In a suit to have a mort¬ 
gage hen declared superior to a mechanic’s hen, 
the burden is on the mechanic’s lienor, although a 
defendant, to prove the commencement of his work 
prior to the execution of the mortgage.74 


Subsequent encumbrancers. One who asserts the 
priority of a mortgage given after work has been 
begun and material furnished by the lienor to the 
mortgagee’s knowledge on the ground that it was 
given for the purchase price of the property has 
the burden of establishing such fact 75 One who 
relies for protection against the mechanic’s hen 
on a proviso withdrawing purchasers for value from 
the operation thereof, where the lien is not filed 
within a required time, has the burden of bringing 
himself within the proviso 75 

A waiver of the priority of a mechanic’s lien over 
a subsequently executed deed of trust will not be 
presumed from a failure to make the assignee of 
the note secured a party defendant where the lien¬ 
or was Ignorant of the assignment of the note.77 

§ 309. Admissibility 

a. In general 

b Reliance on credit of property 

c. Property or interest subject 

d. Delivery and use of material 

e. Agreement or consent of the owner 

f. Performance of contract 

g Lien claim, statement, or notice 

h. Amount of claim 

i. Indebtedness of owner to conti actor 

j. Payment; waiver and estoppel 

k. Fraud and bad faith 

l. Priorities 

a. In General 

In ■ proceeding to enforce a mechanic’! lien, the gen¬ 
eral rules regulating the admissibility of evidence in civil 
actions oidinarily are applicable. 

The general rules governing the admissibility of 


63. Wash—^Pacific Lumber & Tim¬ 
ber Co V Dailey. Ill P. 869, 60 
Waah G66 

&L Md —Maryland Brick Co ▼ 

Dunkerly. 86 A. 761, 85 Md 199. 

63 SD—Jensen v. GnlBn, 168 NW 
761, 41 SD 30 

68. Iowa—Cedar Rapids Sash & 
Door Co V Heinbaugh, 168 NW 
270, 188 Iowa 1286. 

67. Cal—Greely v Noble, 181 P 
666, 40 Cal App 628 

68 . TjmoA 

Sabcontractors, seeking* to avoid 
oontiact by which they waived liens 
on ground that it was obtained by 
fraud and to foreclose materialman's 
lien notwithstanding such waiver, 
had burden of proving such fraud 
—^Baird v Loscy, 161 P 2d 996, 71 
Cal App 2d 142 

69. Mich —Gottesman v. United 


Sav. Bank, 289 NW. 250, 291 Mich 
651. 

7a Ala.—^Wahouma Sav. Bank t 
S outhern Plumbing & Heating Co, 
121 So 388, 220 Ala 140 
Cal —Owens-Parks Lumber Co. v 
McCarty, 9 P2d 810, 121 Cal App 
623 

Fa—Roman Catholic High School v. 

McCann. 91 A. 1051, 246 Fa 28 
71. Iowa—Denniston & Paitridge 
Co V Luther, 188 NW. 664, 194 
Iowa 464. 

7S. Iowa—^Hoskins v. Carter, 24 N 
W 249, 66 Iowa 638 
Ky—Scheaa v Boston, 101 SW. 942. 
125 Ky 635, i31 KyL. 187 

78. Cal —Hartfleld v. Howard, 181 
P 385, 180 Cal 376 
40 C J p 462 note 97. 

Fnonty between conditional seller 
and lienor 

Mechanic's lien claimant’s failure 

968 


to offer evidence that It had no no¬ 
tice or knowledge of conditional sale 
contract, providing that service and 
comfort stations, erected by seller 
on land leased by buyer, should not 
become fixtures, was not fatal to 
cause of action to foreclose lien, 
since burden of showing such notice 
as an affirmative defense was on de¬ 
fendant seller—R Barcroft & Sons 
Co V. Cullen, 20 P 2d 666, 217 Cal, 
708. 

74. Ala.—^Leftwlch Lumber Co v. 
Florence Mut Bldg Loan & Sav¬ 
ings Asa'n, 18 So 48, 104 Ala. 584 

76. ND—Robertson Lumber Co v 
Clarke, 138 NW. 984. 24 N D. 134 

76. N C —Raeford Lumber Co v 
Rockflsh Trading Co, 79 SB 627, 
163 NC 314 

77. Mo —^Langdon v BUeeman, 211 
S W 877. 278 Mo 286. 
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evidence in civil actions ordinarily are applicable 
in proceedings to enforce a mechanic’s hen *^8 Any 
evidence which is otherwise competent is admissible 
where it tends to establish claimant’s cause of ac- 
tion"^® or defendant’s defense,8® but it must not be 
irrelevant or immaterial 81 Where the statute re¬ 
quires that an action to enforce the lien must be 
brought within a certain time after the filing of 
the claim or, if credit is given, within a certain time 
after the expiration of such credit, evidence con¬ 
cerning the time for payment is admissible to show 
that credit was given to the materialman 82 

Right to sue. A deed of assignment for the bene¬ 
fit of creditors from the lienor to nlaintiff is admis¬ 
sible to show the right of plaintiff to sue, although 
there is a discrepancy between the amount stated 
therein and the amount claimed by the assignee 83 

b. Reliance on Credit of Property 

Evidence bearing on the question whether work was 
performed or materials furnished in reliance on the 
credit of the property la admissible in an action to enforce 
a mechanic's lien. 

In a proceeding to enforce a mechanic’s lien, evi¬ 
dence bearing on the question whether work was 
performed or materials furnished by claimant in 
reliance on a hen or on the credit of the building 
or improvement is admissible®^ Where defendant 
denies that the work has been done and materials 
furnished on the credit of the building, claimant’s 
books of original entry are admissible for the pur¬ 
pose of showing that the charges had been made 
against the particular building which is the subject 
of the lien.88 On the other hand, declarations of 
the contractor that materials are purchased for a 


certain building, although made at the time when 
they are obtained, are not competent to show as 
against the owner that the material was sold on the 
credit of the building 86 The fact that a material¬ 
man delivered a part of the material on the premis¬ 
es sought to be charged with a lien is not in itself 
evidence that it was sold to the contractor on the 
credit of the building 87 

c. Property or Interest Subject 

In a proceeding for the enforcement of a mechanic’s 
lien, evidence bearing on the question of the property or 
interest subject to the lien is admissible. 

In a proceeding to enforce a mechanic’s lien, evi¬ 
dence tending to show the quantity of property to 
which the lien may attach is admissible 88 On the 
question whether a tract of land has been subdivided 
into lots, the testimony of the owner as to his in¬ 
tention may be considered,8® as may evidence of his 
acts in staking off the lots, or in laying out a street, 
or conveyances of other lots in the tract 8® The 
deed of conveyance to defendant may be introduced 
as evidence of owneiship,®! and other evidence 
bearing on the question which is raised by the 
pleading and is properly an issue in the proceeding 
IS admissible,®® but the ownership involved being 
that which existed at the time the hen attached, evi¬ 
dence of ownership at time of trial is irrelevant 8* 

On the other hand, where the title is not in issue 
under the complaint, defendant’s interest only, 
whatever that may be, being affected by the sale, 
evidence of an outstanding or paramount title is 
inadmissible 84 If the property has been fraudu¬ 
lently conveyed, the petitioner may treat either the 
grantor or the grantee as the owner m the foreclo- 


78L Pa—Church v Davis, 9 Watts 
804 

Evidence admissible under pleadings 
see supra S 307 

79. Ala.—-Wood Lumber Co v 
Greathouse, 148 So 125, 226 Ala 
644 

Tex —Sloan (Lumber Co v Davis, 
Civ App , 19 S W 2d 355, error re¬ 
fused 

40 CJ p 462 note 6 

80. Mont —Rogers-Templeton Lum¬ 
ber Co V Welch, 184 P. 838, 66 
Mont 821 

40 C J p 462 note 7. 

81. Cal —Mitchell v Shorendge 
Oil Co. 75 P2d 110, 24 Cal App 
2d 882, hearing denied 77 P2d 221, 
24 Cal AjDp 2d 882—Interstate 
Lumber Co v Loop Bldg Co, 275 
P 262, 97 Cal App 64 

Mo—Ma^terson v Roberts, 78 SW 
2d 856. 336 Mo 158, 97 ALR 
862 

N.CL—Giier-Lowrance Const Co. v. 


Winston-Halem Journal Co, 151 S 
E 681, 198 NC 273 

Okl —Pepin V W R Thompson & 
Sons Lumber Co, 1 P 2d 714, 150 
Okl 295. 

Pa—Moss & Blakeley Plumbing Co 
V Schauer, 28 A.2d 823, 150 Pa. 
Super 818 

Tex—Continental Supply Co v For¬ 
rest E Gilmore Co of Texas, Civ 
App. 58 S W 2d 622, error dis¬ 
missed—Lancaster v Whaley 
Lumber Co, Civ App, 18 S W 2d 
796, error dismissed—Galbraith- 
Foxworth Lumber Co v Long, Civ 
App, 6 S W 2d 1<62, error refused 

40 C J p 462 note 8 

88. Wash —^Edwards & Bradford 
Lumber Co v Matthews, 294 P 
964, 160 Wash 68 

83. DC—Mozza v Russell. 47 App 
DC 87. 

84h Pa—Garrison v Van Luven. 67 
Fa Super 418 

Necessity of reliance on credit of 
properly see supra S 46. 
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85. Pa—Gairisob v Van Luven, su¬ 
pra. 

86. Mo—Crane Co v Neel, 77 SW 
766, 104 Mo App 177 

87. Mo—Crane Co v Nerl, supra 

88. Mass —Pollock v Morrison. 57 
NE 326, 176 }Tass 83 

40 C J p 463 note 22 

89. Mass —Donnelly v. Butler, 102 
N E 917, 216 Mass 41 

90. Mass—^Donnelly v, Butler, su¬ 
pra 

91. Ala—Heady v. Pool, 130 So 829, 
221 Ala 619 

Mo—Badger Lumber Co v. Muehle- 
bach. 83 SW 546, 109 Mo App 646. 

92. Md —^Wilson v. Merrirman, 48 
Md. 328 

40C J. p 463 note 28 

93. NT —Coats v Dickenson, 5 Albw 
LJ 333 

94. Wis—Cook V Goodyear, 48 N. 
W 860, 79 Wis 606. 
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sure of his lien, and, if the former, then claimant 
assumes the burden of showing that the convey¬ 
ance was fraudulent, and evidence in this behalf 
IS admissible As bearing on the question wheth¬ 
er the ownership of property is in the wife, a hus¬ 
band may be asked whether he had conveyed the 
property to her,® 6 but a question as to who pre¬ 
pared the deed is irrelevant Where a proper 
acknowledgment by the husband and wife to the 
original contract is required by statute before any 
hen can be established against the homestead, it is 
error to refuse to permit the husband and wife to 
introduce evidence that they had not acknowledged 
the original contract®® 

d. Delivery and Use of Material 

In a proceeding to enforce a mechanic’a lien, evidence 
la adm acible to prove the amount, value, and kind of 
material furnithed by the claimant. 

In a proceeding for the enforcement of a me¬ 
chanic's lien, claimant may establish the amount, 
value, and kind of material furnished by him,®® 
and prove that material was purchased for, and was 
used in, the construction of improvements on the 
land described ^ The contractor's receipt for ma¬ 
terials IS admissible in a suit by the materialman 
to enforce his hen which arises under the statute 
merely on furnishing to one who is building for the 
owner.® 

A charge in claimant’s book which shows merely 
a delivery of material to its employee for delivery 
to defendant at another point is not competent to 
establish such delivery® The declaration of the 
contractor that materials are purchased for a par¬ 
ticular building, although made when they are ob¬ 


tained, is not evidence against the owner of the 
land of the use of the materials therein ^ 

Material furnished for several buildings Un¬ 
less there is evidence to show for which one of 
several buildings materials sold and charged in a 
joint account were furmshed, such account is in¬ 
admissible ® 

e. Agreement or Consent of the Owner 

Evidence as to the nature and terms of the contract 
under which the work was done or materials furnished 
IS admissible in a proceeding to enforce a mechanic’s 
lien. 

In a proceeding to enforce a mechanic’s hen, ev¬ 
idence as to the nature and terms of the contract un¬ 
der which the work was done or materials furnished 
is admissible.® As in other cases evidence is not 
admissible to contradict or vary the terms of a writ¬ 
ten contract,^ and, where a written contract is not 
merely collateral and incidental to the issues, but 
is the basis of the right set up, it must be produced 
or its absence must be accounted for before sec¬ 
ondary evidence of its terms may be received ® 

Evidence which, tends to show that work was done 
at the request of the owner is admissible,® and, if it 
appears that the account on plaintiffs books is 
against the contractor, plaintiff may introduce evi¬ 
dence to explain how this was so consistently with 
the theory of the owner’s direct liability!® Bills 
rendered to one charged with materials may be in¬ 
troduced in evidence as bearing on the issue as to 
whom the credit was extended, on behalf of de¬ 
fendant to whom such materials were not charged !! 
Evidence as to the doing of other work is inadmis¬ 
sible to show employment by defendant to do the 


95. Mass—^Amidon V Benjaminp 126 
Maas 276 

95. Ala —Saunders v Tuscumbia 
Roofing & Plumbing Co, 41 6o 
982, 148 Ala. 519 

97. Ala.—Saunders v Tuscumbia 
Roofing & Plumbing Co, supra 

98l Tex—Hicks v Wallis Lumber 
Co, CivApp, 70 SW2d 440 

99. Ala—^Wood Lumber Co v 
Greathouse, 148 So 126, 226 Ala 
644—Guarenire v Bessemer Lum¬ 
ber Co, 106 So 49. 214 Ala 8 
40 C J p 463 note 34 

1. Kan—Fairbanks v Simmons. 17i3 
P 277, 103 Kan 202 
40 C J p 463 note 85 
BoUroad's recoil showing date of 
shipment and delivery of materials 
were competent —^_Ulas Supply Co 
V McCurry, 156 S £1 91. 199 NC 
709. I 


9. Md—Treuach v Shryock, 61 Md 
162 

40 C J p 463 note 36 

Belivezy tickets are admissible — 
Wood Lumber Co v Greathouse, 148 

50 125, 236 Ala 644—40 CJ p 463 
note 86 [a] 

a. Idaho —^Valley Lumber & Mfg 
Co V Nickerson, 88 P 24, 18 Idaho 
682 

41 Mo—^Deardorff v Everhartt, 74 
Mo 37—Crane Co v Neel, 77 S W 
7'66, 104 Mo App 177 

5. Pa—Chambers v. Yamall, 15 Pa 
265 

51 Ala —Guarenire v Bessemer 
Lumber Co, 106 So 49, 214 Ala 8 

Tex—^Baker v- Powell, Civ App, 106 
SW2d 289 
40 C J p 463 note 42 
As to mortgagees provisions of 
roofing contiact regarding attorney's 
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fees and price of work and material 
were res inter alios acta —Becker 
Roofing Co V Jones, 144 So 86'5, 226 
Ala 638 

7. Minn—Justus v Myers, 71 NW 
667. 68 Minn 481 

40 C J p 464 note 43 
Parol or extrinsic evidence affecting 
writings generally see Evidence SS 
851-1015 

8. Ala—Trammell v Hudmon, 6 So 
4, 86 Ala 472 

40 C J p 464 note 44 
Secondary evidence generally see 
Evidence S5 776-850 

9. Md—^Miller v. Barroll, 14 Md 
173 
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40 C J p 464 note 46 

11 . Wis—Wiight v Hood, 5 NW 
488. 49 Wis 235. 
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particular work for which the recovery is sought ^2 

In an action by a subcontractor or materialman, 
the contract with the general contractor is admissi¬ 
ble in evidence, 13 and, although a materialman has 
a direct hen, irrespective of any contract between 
him and the owner, which arises on furnishing to 
one having a contract with the owner, evidence of 
the nature of the contract between the owner and 
contractor is admissible i* The specifications of a 
contract for the erection of a building are imma¬ 
terial on the question of whether or not certain 
work was included, where a materialman dealt di¬ 
rectly with the owner who could enlarge or alter 
the plans as he saw fit ^5 Under an answer deny¬ 
ing that a codefendant was contractor or agent, the 
owner may show that plaintiff was tho contractor.^® 

Where the contract is with a lessee, claimant is 
entitled to show that the materials for which he 
makes a claim of lien were either in whole or in 
part for the specific work for which the owners had 
given consent under the terms of the lease 
Where the case is tried on the theory that the own¬ 
er’s agent orally authorized the tenant to have the 
work done, the original contract between the agent 
and tenant for the lease of the premises is immaten- 
al.i8 

Contract with agent. While, as in other cases, 
the declarations of an alleged agent are not com¬ 
petent to prove his agency,his testimony is com¬ 
petent as to the fact and extent of his agency.*® 
Where the agency is conceded, the fact of orders by 
the agent for delivery of material may be shown *1 
Proof that a defendant contracted as an undisclosed 
agent for his codefendant has been held inadmissi¬ 
ble under an allegation of a joint contract** 

Contracts as to married woman^s property. Evi¬ 
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dence as to the acts and conduct of the husband 
may be admitted to show his agency in making a 
contract for repairs on the wife’s property.*® 

Knowledge and failure to object. If the owner 
is to be charged by his consent to the work being 
done, all matters tending to prove his knowledge of 
the erection of the building are admissible *® 

f. Performance of Contract 

In a proceeding for the enforcement of a mechanic's 
lien, evidence is admissible which tends to establish or 
disprove performance of the contract alleged as the 
foundation of the lien. 

In a proceeding to enforce a mechanic’s lien, evi¬ 
dence is admissible which tends to establish*® or to 
disprove*® performance of the contract alleged as 
the foundation of the lien *7 On the other hand, 
evidence is not admissible to show that certain ma¬ 
terials used were more suitable than others which 
the contract required.*® A default judgment m fa¬ 
vor of the materialman against the owner is ad¬ 
missible in proceedings to establish a mechanic’s 
lien as against a mortgagee *® 

Architects certificate In an action by a subcon¬ 
tractor, the issuing by the architect to the principal 
contractor of a certificate as to the completion of 
certain work, including the work for which the lien 
was filed by the subcontractor, in order to enable the 
principal contractor to make a settlement with the 
owner of the premises, is relevant on the question 
of performance by the subcontractor, and may be 
regarded as an admission by the iprincipal contrac¬ 
tor and the architect that the contract of the sub¬ 
contractor has been substantially performed.*® 

g. Lien Claim, Statement, or Notice 

In a proceeding for the enforcement of a mechanic's 
hen, a notice or claim of lien as required by statute is 
admissible to show compliance with such requirement. 
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12. Md—Miller v Barroll, 14 Md 
173 

13. Ill—Universal Portland Cement 
Co v Sisters of Chanty, 216 111 
App 163 

14i Md—^Treusch v Shrj’ock, 6i Md 
162 

40 C J p 464 note 60 

15. Pa—Porter Screen Mfg Co v 
Hunter, 69 Pa Super 22 

16. Or—Peerless Pac Co v Man¬ 
ning, 175 P 429, 89 Or 691 

17. N T —McNulty v Olferman, 137 
NTS 27, 152 App Div 181. 

18. Mont—^Arnold v Oenzberger, 31 
P2d 296, 96 Mont 358 

19. Ark—^Aikmo Lumber Co v 
Cantrell, 252 SW. 901, 169 Ark 
446. 


8a Ark—^Aikmo Lumber Co. v. 
Cantiell, supra 

21. Cal —Linok v Johnson, 66 P 
674, 6 CalUniepCas 817 

40 C J p 464 note 58 

22. Mo—Coen v Battman, 160 SW 
1137, 166 Mo App 671 

23. Ala —Saunders v Tuscumbia 
Hoofing & Plumbing Co, 41 So 
982, 148 Ala 519 

40 CJ p 465 note 60 
Ihdelitedness of claimaait to hushaad 
Rejection of paper writing show¬ 
ing that materialman suing to estab¬ 
lish lien against wife's property was 
indebted to husband was proper — 
Herrin v Burnett, 114 So 406, 217 
Ala 23 

24. Minn—^Althen v Tarbox, 60 N. 
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W 1018, 48 Minn 18, 31 Am S R 
616 

40 C J. p 465 note 61. 

25. Wis—Williams v Lane, 68 N. 
W 77, 87 Wis 162 

40 C J. p 465 note 63 

26. Cal—Ragman v Williams, 26 P 
1111, 88 Cal 146 

40 C J p 465 note 64 

27. NJ—^Adamskl v Naurot, 138 A. 
306, 6 NJMisc 762. 

2a NT —Schultze v Ooodslein, 73 
NE 21, 180 NT 248 

29. Colo —Chicago State Bank v. 
Plummer, 129 P 819, 54 Colo 144. 

3a NT —Schillinger Fire-Proof Ce¬ 
ment & Asphalt Co v Amott, 46 
N E. 966, 162 N.T 684. 
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In 8t proceeding to enforce a mechanic’s hen, a 
notice or claim of hen as required by the statute is 
admissible in evidence to show compliance with 
such requii ement The statement itself is held 
to be at most only evidence of its filing and of its 
own contents as touching its own sufficiency ,32 it 
is not in itself competent evidence of the facts re¬ 
quired to be stated therein,33 and cannot amount to 
prima facie proof of such facts 34 Under a statute 
providing that in all suits on account a verified 
itemized statement of the account rnay be ccmpe- 
tent evidence of its con ectxiess, a lien statement 
cannot be evidence of the value or contract pnee 
of the materials furnished or of the value of the 
building erected where it is not itemized.®^ 

A memorandum not recorded with the lien is not 
of itself evidence.36 Where there is no issue as to 
the validity and sufficiency of the lien claim, the 
onginal claim is properly excluded from evidence 37 
The hen claim is not inadmissible because of a de¬ 
fect which merely affects the priority of the lien 3® 

Record. Where the signature and verification of 
a hen claim are sufficient to entitle it to be filed with 
a public officer as required by statute, it becomes a 
public record and entitled to be received in evidence 
under the rules relating to such records.® 8 The 
record, however, is not competent to prove an3rthing 
other than could be proved by the claim itself ^8 

Extrinsic evidence. Evidence may be introduced 
for the purpose of determining the sufficiency of 
description in the hen claim, including the purpose 


for which the description is required, and the per¬ 
sons who are to be affected by it.*i Where, under 
the statute, a description of the premises in a no¬ 
tice of lien is sufficient if the property can be iden¬ 
tified therefrom, an imperfect or improper descrip¬ 
tion of property in a mechanic's hen notice may be 
aided by extrinsic evidence where proper averments 
are found in the complaint *2 The character of the 
building and its intended use may be shown to iden¬ 
tify the land mentioned in the lien notice.^® 

Extrinsic evidence cannot be resorted to in order 
to supply a description omitted from the notice of 
hen ,44 and the omission of a statement in the no¬ 
tice of hen of the value or agreed price of the labor 
performed or materials furnished as required by 
statute cannot be supplied by extrinsic evidence 4® 
Where an inspection of the lien claim itself presents 
a doubt as to whether or not it was sworn to by 
claimant, it is proper to produce proof aliunde that 
the statement was in fact sworn to.^® 

) 

Service of notice of Uiiention. Qaimant is en¬ 
titled to prove the facts showing or tending to show 
that notice by a subcontractor of an intention to file 
a lien was served,47 and was seived on a person m 
possession *3 

Proof of notice. In a suit to establish a lien 
against a married woman's separate property, her 
testimony that she received notice of the hen and 
that her husband acted as her agent respecting it is 
admissible 


31. Cal—Corpns Jonji cited In Saa 
Pedro Lumber Co v Kreis, 296 P. 
890. 891, 111 CalApp 466 
Wash—Ogrilvy v. Peck, 93 P2d 289, 
200 Wash 122 
40 C J p 465 note 68. 

Where there was no denial of 
averments in mechanic's lien of sale 
and delivery of mateiial by subcon¬ 
tractor to the contractor, it was 
proper to permit hen to be read into 
evidence, and such reading dispensed 
with proof of the sales and deliveries 
—F W. Wint Co V Snyder. 7 Pa. 
Dist ds Co 684, 11 Lehigh Co.L.J. 
849 

Proof by other evidence 
It IS proper to introduce In evi¬ 
dence lien statements filed by plain- 
tiflC as required by law, but every¬ 
thing for which such statements are 
evidence may be proved by other evi¬ 
dence—Lewis V. Red, 152 P 2d 690, 
194 Okl 432 

82. Iowa—^Hutton v. Maines, 28 N. 

W 9. 68 Iowa 650 
40 C J p 465 note 69 
Por purpose of proving date of its 
ft ling and its proper form lien state¬ 
ment was admissible —Claude Ricker 


Lumber & Paint Co v. Barger, 158 i 
P 2d 1021, 195 Okl 504 j 

33. Pa.—Mohnkern v Pivirotto, 201 
FaDist & Co 218 

40 C J p 466 note 70 

34. Neb—^Nebraska Material Co v 
Seelig. 126 NW 605, 86 Neb 387 

40 CJ p 466 note 71 

35. Ala.—^Lavergne v Evans Bros 
Conatr Co, 52 So 818, 166 Ala 289 

38. Ga—Lawson v Coates, 56 Ga 
379. 

40 C J p 466 note 73 
37. Cal—Schalich V Bell, 161 P 983, 
173 Cal. 778 

33, Cal —^Pugh V Mosley, 128 P. 
1087, 164 Cal 371 

39. Cal—I Nofziger Lumber Co 
V Solomon, 110 P 474, 13 CalApp. 
621 

40 C.J p 466 note 76 
Admissibility of public records gen¬ 
erally see evidence § 626 et seq. 

40. Neb—Sabin v Cameron, 117 N. 
W. 96, 82 Neb 106. 

40 C J p 466 note 77. 

41. Cal—Union Lumber Co v Si¬ 
mon, 89 P 1077. 160 Cal 761. 
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43. Ind—^Isbell Lumber & Coal Co 
V Marchesseau Plumbing Co, 11 
NE2d 618, 104 IndApp. 873 

40 C J p 466 note 82 

43. Ind—Bzannum-Eeene Lumber 

Co v Cole, 119 NE 721. 67 Ind 
App 667. 

44. Ind—McNamee v. Rauck, 27 N 
B 428, 128 Ind 69—Windfall Nat¬ 
ural Gas, Mining & Oil Co v. Roe, 
84 NE 996, 41 IndApp. 687 

45- N Y.—^Pascual v Greenleaf Park 
Land Co, 167 NE 144, 246 NY 
294, followed in Goldberger-Raabin, 
Inc, V 74 Second Ave Corp, 284 
NTS 802, 226 App Div. 787, re¬ 
versed on other grounds 169 NE 
406, 252 N Y. 836 

4& Ill —Glencoe State Bank v. Cole, 
265 Ill App 158 

47. Pa—Merritt v. Poll, 80 A, 1116, 
231 Pa 611. 

48. Pa—Memtt v Poll, supra. 

40 C J p 466 note 86 

49. Tex—Johnson v Griffiths, Civ 
App, 136 SW. 683. 
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Completion of work or fuimishing of material 
Evidence as to the time of completion of the work 
or the furnishing of material is admissible on the 
question of the timely filing of the lien Receipts 
given by the materialman pending delivery of ma¬ 
terial are admissible on the question whether a debt 
accrued on the delivery of each item or whether the 
understanding was that there should be no debt un¬ 
til the entire quantity was delivered 51 Although 
a contract may be void under the statute because it 
is not recorded, it may still be used as evidence to 
determine the character of the building to be erect¬ 
ed and thereby furnish the test by which it can be 
ascertained when the building was completed 52 A 
statement of account which is not shown to have 
been rendered to the owner is not admissible to es¬ 
tablish the date of completion 53 The itemized hen 
account is not admissible to show when the last ma¬ 
terial was furnished 54 Where an affidavit for a 
lien fails to state either the date when the last la¬ 
bor was performed or material furnished, or that 
it was performed or furnished within the required 
number of days, the deficiency cannot be supplied 
by parol evidence 55 

h. AmotiiLt of Claim 

Any competent evidence bearing on the proper amount 
of the claimant’s recovery is admissible m a proceeding 
to enforce a mechanic’s lien. 

In a proceeding for the enforcement of a me¬ 
chanic’s lien, any evidence which is otherwise com¬ 
petent IS admissible which bears on the proper 
amount of claimant’s recovery 56 Where, under the 
contract, that part of the work and material which 
IS lienable may be definitely distinguished from the 
lest and the value or price thereof definitely fixed, 
evidence is admissible for that purpose 57 Where, 


the owner having gone into possession and retained 
and used the fiuit of plaintiff’s labor and material, 
plaintiff IS entitled to recover the contract price 
less the value of the work omitted, he may introduce 
evidence tending to show the relative proportions 
and value of the work done and the work omit¬ 
ted 58 Estimates of the amount of work done, made 
by one person, cannot be proved by another per¬ 
son 59 In a proceeding against the owner and the 
contractor, the contract between plaintiff and the 
contractor is admissible as evidence of the contract 
price between those parties.50 Defendant may 
show that plaintiff’s charges embraced a greater 
quantity of material than could have been used in 
the building, where there is a duty on the material¬ 
man to inquire into the nature of the building on the 
credit of which he undertakes to furnish material 5^ 

Settlement Evidence of a settlement made be¬ 
tween the parties is admissible to show the balance 
due 52 

Quantum meruit Evidence as to the reasonable 
value of materials furnished is properly excluded 
where such value is a matter of special contract 
provision,53 but, if no more than the contract price 
IS allowed, the admission of such evidence is at 
most harmless error 54 Where the contract is aban¬ 
doned, defendant may show the value of the work, 
taking into consideration the contract price, and the 
sum required to complete the contract.65 

Book accounts and explanations thereof Qaim- 
ant’s books of original entry are competent evi¬ 
dence of the items and the amoimt of the debt 
claimed, and he may show by evidence the other 
facts which entitle him to recover 56 The account 
as it appears on claimant’s books may be ex- 


60. Cal—Barker v. Doherty. 31 F 
1117. 97 Cal 10 

61. Pa—Pratt v Campbell. 24 Pa 
184 

60. Cal—Barker v Doherty, 81 P 
1117, 97 Cal 10. 

53 Qa —Toung v Landers, 119 S D 
464, 31 GaApp 59 

64. Mo —House Wrecking Salvage & 
Lumber Co v Gai trell. App, 201 
SW 52 

55. Ohio—Ulmer v Portage Const 
& Finance Co. 26 Ohio N P ,N S. 
257 

66. Tex —Uvalde Paving Co v 

Townsend, Civ App, 92 S W 2d 1128 
40 C J p 467 note 96 
Ex parte affidavit 
In suit to foreclose materialman’s 
Hen, wherein defendants claimed that 
there was due them from plaintiff 
additional sums paid by them which 


under contiact of construction were 
to be paid by plaintiff, an ex parte 
affidavit of one of defendants item¬ 
izing extra costs was improperly ad¬ 
mitted and could not be considered 
in determining extra costs for which 
defendants were entitled to recover 
—Renuart Lumber Yaids v Finn. 198 
So 828. 145 Fla 266 

57. Ill —Pehr Const Co v Postl 
System of Health Bldg, 124 NE 
316, 288 111 634 

58. Pa—Garzison v Van Luven. 57 
Pa Super 418 

69. Mont—Cook v. Gallatin R Co, 
72 P 678, 28 Mont 840 
40 C J p 467 note 1 

60. Mo—Hilliker v Francisco, 66 
Mo 598 

Pa—Cattanach v Ingersoll. 1 Phila. 
286 
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61. Pa —Dickinson College v Church. 
1 Watts & S 462 

40 C J p 467 note 8 

62. Wash—^Powell v Nolan, 67 P 
712, 68 P 380, 27 Wash 318 

40 C J p 467 note 4 

63. Mass —Reid v Berry, 69 N E 
760, 178 Mass 260 

40 C J p 467 note 5 

64. NY —Horffan v. McKenzie, 17 
NYS 174 

65. Col —McDonald v Hayes, 64 P 
850, 132 Cal. 490 

66. Mo—Leach v Bopp, 12 SW2d 
612, 228 Mo App 254 

40 C J p 467 note 8 
Folly venlled Itenused statemeiLts 
of account were properly admitted, 
notwithstanding discrepancy as to 
year of sale and delivery between 
statement proved and bill of par^ 
ticulars furnished by plaintiff, there 
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plained®^ Such hooks of entry are admissible on 
the question of the application of moneys to an un¬ 
secured debt, where the debtor and creditor have 
not made the application, to show the existence of 
such debt®® 

i. Indebtedness of Owner to Contractor 

Evidence of the condition of accounts between the 
owner and contractor is admissible in a proceeding to 
enforce a mechanic’s lien where the claimant’s lien rights 
depend on the fact that something is due the contractor 
from the owner. 

In a proceeding to foreclose a mechanic’s hen, 
where plaintiff’s hen rights depend on the fact that 
something is due the contractor from the owner at 
the time it is sought to have the hen attach, as con¬ 
sidered supra § 174, the condition of the accounts 
between the owner and contractor is material, and 
evidence relating thereto is admissible®9 Like¬ 
wise, where under the statute materialmen and sub¬ 
contractors have a hen only to the extent of the 
contract price, the owner may show that the con¬ 
tract price has been paid and that plaintiff material¬ 
man received his pro rata portion 7® So, evidence 
tending to prove other valid hens is admissible as 
bearing on the amount recoverable by claimant,^^ 
and, as bearing on the amount for which the owner 
may be held, he may prove what he has paid to oth¬ 
er subcontractors during the time within which 
they were entitled to file hens Evidence on the 
part of the owner that a sum paid by him directly 
to the principal contractor was used in paying for 


labor and material is admissible 

In a proceeding by a subcontractor the owner 
may state that payments made by him were not 
laiger in amount than could properly be considered 
fair payments for work and materials then actually 
furnished 74 In order to defeat an assignment by 
the contractor made before the notice of hens of 
subcontractor, it may be shown that there was a 
partnership between the contractor and his alleged 
assignee.7® Notwithstanding the contract is in 
writing, parol evidence of what was actually paid 
the contractor is admissible 76 

Where the lien of a subcontractor, materialman, 
or laborer is not affected by any payment to the 
contractor, in an action by a materialman, or the 
like, to enforce his lien, evidence of payment by the 
owner to the contractor is inadmissible 77 

Deductions for faulty performance or for cost of 
completion. Where the contractor has abandoned 
the work before completion, it is competent, in an 
action by the subcontractors, for the owner to prove 
how much of the work the contractor left undone, 
and what it had cost to complete it in the manner 
provided by the contract 7® Where the owner 
claims damages for defective construction, evidence 
as to the cost of remedying defects is admissible 
on the issue of substantial performance 7® Where 
it IS conceded that the principal contractor has not 
performed, proof of the negligence of the contrac¬ 
tor and the consequent destruction of the building 


being: no dispute as to true date of 
delivery —Guarenire v Bessemer 
Lumber Co, 106 So 49, 214 Ala 8 

Ledsrer sbeets showing debits and 
credits of account against defend¬ 
ants were relevant to issue of own¬ 
ers' personal liability—Guareniie v. 
Bessemer Lumber Co , supia 

Tima book, kept by timekeeper who 
entered m time book from day to 
day number of hours of labor each 
man performed, was admissible for 
whatever it showed in relation to 
number of hours of labor performed 
by such woikers, as against conten¬ 
tion that book was inadmissible on 
ground that it did not show contrac¬ 
tors tune or material furnished — 
Dybvig V Willis, 82 P 2d 96, 59 
Idaho 160 

What constitutes book of original 
entry 

Where mechanic's lien claimant 
alleged that he delivered, to building, 
materials described and furnished 
labor as set forth in exhibit consist¬ 
ing of tiue and correct copies of 
claimant's books of oiiginal entry, 
but exhibit did not state days when 
respective mateiials were delivered 
or on which laborers worked, exhibit 


showed that it was not a copy of 
"book of original entry" within le¬ 
gal meaning of that term such as 
could be admitted on trial without 
other proof of sale and deliveiy of 
materials or performance of labor — 
Hamilton v Means, 88 A 2d 528, 155 
Pa Super. 246 

67. Iowa —Green Bay Lumber Co 
V Thomas, 76 NW 749, 106 Iowa 
420 

40 C J p 467 note 9. 

61% Pa—McQuaide v. Stewart, 48 
Pa 198. 

69. N C —Parsley v, David, 10 S B 
1028, 106 NC 225 
40 CJ p 468 note 11 

TO. Okl —Treece v Carpenter, 222 P 
230, 92 Okl 21 
40 C J p 468 note IS 
Payment by contractor to subcoiu 
tractor 

In action against owner to enforce 
subcontractor’s lien, evidence of own¬ 
er’s payments to contz actor, who in 
turn paid money to subcontractors, 
etc, during the sixty days within 
which they otherwise would have 
been entitled to file liens, was ad¬ 
missible—^Uhneh Millwor]^ Limited, 
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V McGuire. 289 P 264, 143 Okl 16— 

J. B Klein Iron & Foundry Co v 

A B Mays & Co. 184 P 577, 76 Okl 

177. 

71. Ark —Marianna Hotel Co v. 
Livermore FJy & Machine Co, 164 
SW. 952, 107 Ark 245 

72. Kan —^Fossett v Rock Island 
Lumber & Mfg Co, 92 P 833, 76 
Kan 428. 14 L R A ,N S . 918 

73. Ark—Cost v Newport Builders’ 
Supply Hardware Co , 108 S W 509, 
85 Ark 407, 14 Ann Cas 112 

74. Conn —^Kelly v. Ailing, 80 A. 
782, 84 Conn 487 

40 C J p 468 note 17 

75. Miss—Jake Strickland Lumber 
Co V Rheinhart, 76 So 64C, 116 
Miss 749 

76. Ga —^Burton v Meinert, 71 S EL 
870. 136 Ga 420 

77. Mo —Better Roofing Materials 
Co V Sztukouski, App, 183 S W 2d 
400 

78. NT —^Lind v Braender, 7 NT S 
664, 16 Daly 370 

40 CJ p 468 note 20 

79. Mass—Pelatowski v Black, 100 
NE 831, 213 Mass 428. 
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may be material as showing that the destruction 
was not due to the fault of the owner 

Evidence that the original contractor after a par¬ 
tial destruction by fire of the building before its 
completion carried away nearly all of the material 
on the lot is not admissible as against a material¬ 
man, since It does not tend to show the fault of the 
original contractor in abandoning the contract or 
that less than the amount claimed by the material¬ 
man was due to him Evidence that by plaintiff’s 
delay defendant had lost a tenant is properly ex¬ 
cluded where there is no evidence of notice to plain¬ 
tiff that the building was to be completed by a spec¬ 
ified time for occupation by any particular tenant 82 

j. Payment; Waiver and Estoppel 

In a proceeding to enforce a mechanic’! lien, any evi¬ 
dence otherwise competent is admissible to show a pay¬ 
ment of the claim or a waiver of, or an estoppel to as¬ 
sert, the lien. 

In a proceeding for the enforcement of a me¬ 
chanic’s lien, any evidence otherwise competent 
tending to show a payment of the claim asserted 
may be admitted 83 Evidence may also be admit¬ 
ted to show a waiver84 or estoppel to assert88 a me¬ 
chanic’s hen The owner’s declarations to the hen 
claimant as to whether the building has been com¬ 
pleted are admissible as a foundation of an estoppel 
to deny the timely filing of the hen 86 In the ab¬ 
sence of an allegation of fraud or mistake, proof 
of what IS said before signature of an absolute and 
unconditional release of a hen is not admissible 87 
Evidence as to the failure of consideration for an 


agreement to release and waive a mechanic’s hen is 
admissible notwithstanding the agreement was un¬ 
der seal 88 

k. Fraud and Bad Faith 

Evidence bearing on the question of fraud or bad 
faith IS admissible in a proceeding to enforce a mechan¬ 
ic’s lien. 

In a proceeding to enforce a mechanic’s hen, evi¬ 
dence may be admitted to show fraud or bad faith88 
or the absence thereof 8® 

L Fnonties 

Evidence bearing on the question of priorities a^ be¬ 
tween a mechanic’s lien and other liens and encum¬ 
brances IS admissible in a proceeding to enforce the 
mechanic’s lien. 

In a proceeding to enforce a mechanic’s hen, 
evidence, which is otherwise competent, is admissi¬ 
ble as bearing on the question of priorities as be¬ 
tween the mechanic’s hen and other hens and en¬ 
cumbrances 81 Where the complaint alleges that de¬ 
fendant took title subject to plaintiff’s hen, evidence 
that defendant’s title is derived through foreclosure 
of a prior mortgage is admissible 82 

§ 310. Weight and Sufficiency 
a In general 

b Reliance on credit of property 
c Property or interest subject to hen 
d Delivery and use of material 
e Agreement or consent of owner 
f Performance of contract 


80. Iowa—^Kawneer Mfg Co v 
Renfro. 173 NW S99, 186 Iowa 
1344 

81. Cal—Butler v Ng Chung, 117 
P 512, 160 Cal 436, Ann Cas 1913A 
940 

82. Pa—Murphy v Bear, 87 A 854, 
240 Pa 448 

83. Tex —Kelsay Lumbex Co v 

Crowell. Civ App , 19 S W 2d 368. 
enor dismissed 

40 C J P 468 note 26% 

Purpose of payment 

In action by materialman to re¬ 
cover for materials, where owner of 
property pleaded payment, and at 
trial materialman admitted receiving 
a check of owner payable to contrac¬ 
tor. materialman's evidence that he 
had merely cashed the check for con¬ 
tractor, and that check was for meet¬ 
ing contractor's pay roll, should have 
been, admitted, as against contention 
that materialman would thereby be 
permitted to recover for balance due 
for cash advanced, instead of balance 


due for materials—Schwartz Supply 

Co v Breen, La App, 179 So 626 

84. Tex —De Brum v Santo Domin¬ 
go Land & Irrigation Co, Civ App , 
194 SW 654 

40 C J p 469 note 31 

85. Wis —McGillivary v Cremer. 103 
NW 260, 125 Wis 74 

40 C J p 469 note 32 

86. Cal—Hubbard v Lee, 92 P 744, 
6 Cal App 602 

87. Conn—Townsend v Barlow, 124 
A 832, 101 Conn 86 

88. NT —Carroll McCreary Co v 
People, 195 NE 675, 267 NY 37 

89. NY—Ottiwell V Watkins, 6 N 
YS 618, 16 Daly 808, affirmed 26 
NE 762, 126 NY 706. 

40 C J p 468 note 28 

90. Mass —Monaghan v Goddard, 
63 NE 895, 173 Mass 468 

40 C J p 469 note 29 

91. Ill—^Fair Play Development Or¬ 
ganization V Sarmach, 263 Ill App 
698. 


Priorities generally see supra 5S 197- 
215 

EvidexLcs held admissible 

In action to foieclose material- 
men's liens, where trust deed put 
materialmen on inquiry as to wheth¬ 
er beneficiary was obliged to make 
future advances secured thereby, 
evidence of oral agrreement to malce 
certain future advance was admis¬ 
sible —Lumber & Buildexs' Supply 
Co V Ritz, 25 P2d 1002, 134 Cal 
App 607 

Evidence held Inadmissible 

In action by holder of mechanic’s 
lien to have liens declared superior 
to interest of one claiming through 
sherill’s sale resulting from foreclo¬ 
sure of corporation employees’ liens, 
over which mechanics’ liens had pri¬ 
ority, trial court properly excluded 
evidence relating to value of im¬ 
provements placed on realty after 
foreclosure of mechanics’ hens — 
Watson V. Strohl. 46 N E 2d 204. 220 
Ind 672 

98. Conn—Weinstein v Montowese 
Brick Co, 99 A. 488, 91 Conn. 166. 
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g Lien claim, statement, or notice 

h. Amount of claim 

i. Indebtedness of owner to contractor 

j. Payment 

k Fraud or bad faith 
1, Waiver and estoppel 
m Priorities 

a. In General 

in a proceeding to enforce a mechanic's lien the bur¬ 


den of proof on the issues involved must be supported 
by a preponderance of the evidence 

As in other civil actions, the burden of proof on 
the issues involved in a proceeding for the enforce¬ 
ment of a mechanic's lien must be supported by a 
preponderance of the evidence Doubtful ques¬ 
tions must be resolved in favor of defendant 

In various cases the weight and sufficiency of 
the evidence have been considered with respect to 
sundry matters,such as the right to a lien in 
general®® or have been considered with respect 


93. Ill —Mallixiir<?r v Shapiro, 161 N 
E2 104. 129 111 629 

La—Weaks Supply Co v Gulf Re- 
flnmgr Co, App, 180 So 881 
Or—Prouty Lumber Sf Box Co v 
McGuirk, 66 P 2d 481. 156 Or 418, 
rehearuifif denied 68 P 2d 473, 166 
Or 418 

40 C J p 469 note 44 
9ft. Wash —^Westinghouse Electric 

Supply Co V Hawthorne. 150 P2d 
55. 21 Wash 2d 74 

95u Ill —^Lord Lumber & Fuel Co v. 

Hancock, 278 Ill App 497 
Ey—^Whitaker v Howell & Goma, 
143 SW2d 170. 283 Ey 738 
La.—^Brown v Berry, 129 So 137, 170 
La 706 

Nev—Friendly v Larsen, 144 P 2d 
747. 62 Nev 135 

Tex —Rifkin v Overbey, Civ App, 
171 SW2d 176, enor refused 
AaaisrximeiLt 

Evidence held insufficient 
Mo—Gill V Huns, 24 S W 2d 673, 
224 Mo App 717 

Tex—^Hill V Engel, Civ App, 89 S. 

W2d 219, enor refused 
XnanlllcieiLoy of bond 

Evidence supported court’a finding 
that neither bondsman on building 
contractor’s bond was good and suffi¬ 
cient surety—Sudden Lumber Co v 
Singer, 284 P 477, 103 Cal App 886 
XnterventloiL 

In action against partners to fore¬ 
close mechanic’s lien growing out 
of drilling of oil well, evidence sus¬ 
tained judgment for intervener 
against one of partners for casing 
rent and expense of removal — 
Thompson v. Matthews, 183 P2d 216, 
163 Kan 484 

Personal judgment agaiasb oontraotor 
Evidence held sufficient—^Wood 
Lumber Co v Greathouse, 148 So 
125, 226 Ala 644 
BemovabiUfcy 

Evidence held sufficient to show 
that improvement was removable 
Iowa—^Anflnson v Cook, 276 NW 
762, 224 Iowa 833 

Tex —Wallace Gin Co v Burton- 
Lingo Co , Civ App, 104 S W 2d 891 
Status of olaitnaat 
In lumber company’s a ction to 
foreclose lien for materials used m 


constiuction of defendants’ dwelling 
house, evidence failed to show that 
plamtilf was general contractor, but 
that plamtilL merely agreed to assist 
defendants in then building program 
and supervise constiuction details — 
Columbia Lumber Co v Bush, 126 
P 2d 584, IS Wash 2d 657 

99, Certainty of paroof regmred 
Ill—Hyde Park Inv Co v H>de 
Park State Bank, 257 Ill App 539 
Existence of lien must he clearly 
estahlished by proof of facts neces¬ 
sary to constitute the lien—^Variety 
Fire Door Co v Hanson-Worden Co, 
10 Tenn App 264 

Necessary evidence to wanant lien 
must be adduced—Sol Abrahams & 
Son Const Co v Osterholm, Mo App , 
136 SW2d 86 

Pmxna facie case held estahlished 
Cal—Haupenthal v Bert L Perry, 
Inc, 31 P2d 1088, 138 Cal App 198 
40 C J p 1G9 note 46 [c] 

Fruna facie case held not established 
Ga—Georgia Steel Co v White, 71 
S E 890. 136 Ga 492 

Verified lien statement is not pnma 
facie proof—^Preuit v. Lail, 243 P. 
927, 116 Okl 184 

Evidence held suflLolent 

(1) To show, or to sustain finding 
of, right to lien 

Ala—^Hanna v Bear, 164 So 120, 26 
Ala App 672 

Anz—Watson v Murphey, 286 P 
1037, 36 Anz 377 

Ark —^Ward v Nix, 204 S W 2d 182 
—Brannan v Paul Sanders & Son, 
144 SW2d 474, 201 Ark 306— 
Morrilton Ice & Fuel Co v. Mont¬ 
gomery, 26 S W2d 16, 181 Ark 180 
Ga—Parham v Kennedy, 2 SE2d 
765, 60 GaApp 62—^Poythress v 
Hucks, 193 SE 476, 56 GaApp 667 
111 —^Bingaman v Dahm, 30 N E 2d 
609, 307 Ill App 432—Lipavsky v 
16th St Bldg Corporation, 267 Ill 
App 85—^Elauh v Vokoun, 169 Ill 
App 434. 

Ind—^Morris v Pierson & Bro, 168 
N E 878. 91 Ind App 288 
Ey — ^Vogt V. Cannon Electric Co, 64 
S W2d 338, 245 Ey 766 
La—Madison Lumber Co v Piche- 
loup, 126 So 176, 12 La App 196 
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Mich—^Allard v Swaine, 226 NW. 
659, 247 Mich 642 

Minn—Lampert Lumber Co v Jep- 
peson, 207 NW 22, 166 Minn 84 
Mo—Better Roofing Materials Co v 
Sztukouski, App, 183 S W 2d 400— 
Moller-Vandecboom Lumbei Co v 
Boudreau. 85 S W 2d 141, 231 Mo 
App 1127—Cleary v Siemers-Mar- 
shall Electric Co, App, 296 SW 
448 

Neb—Toews v Schlitt, 253 NW 648. 
126 Neb 606—Parker v Sutton, 
207 N W 927, 114 Neb 450 
Ohio—Lance v Slusher, 69 NB2d 
67, 74 Ohio App 361 
Okl—Cowen v T J Stewart Lum¬ 
ber Co, 58 P2d 571, 177 Okl 266 
—^Adwon V Ketcham, 87 P 2d 432, 
169 Okl 428—Golf v Long-Bell 
Lumber Co, 286 P 1, 142 Okl 194 
Or—Eena Co v Zosel, 99 P 2d 1022, 
164 Or 99 

Tex—Park Presbyterian Church of 
Italy v Wm Cameron & Co, Civ 
App, 38 S W 2d 901, reversed on 
other grounds Com App, 68 SW 
2d 63—^Kelsay Lumber Co v Ciow- 
ell. Civ App, 19 SW2d 368, error 
dismissed—^Dillard v McGinty, Civ 
App, 17 S W 2d 167—Mantel v. 
Mitchell, Civ App , 293 S W. 836— 
40 C J p 469 note 46 [a] 

(3) To show, or to sustain finding, 
that claimant was not entitled to 
lien 

Ill—Joseph Lumber Co v Tree, 42 
NE2d 885, 315 Ill App 212 
Elan—^Amsden Lumber Co v Ams- 
piger, 281 P. 931, 129 Kan 143 

Evidence held InsuflLcieiit 
Fla—Chapman v St Stephens Prot¬ 
estant Episcopal Church, 10 So 2d 
824, 161 Fla 641 

Idaho—Dybvig v. Willis, 82 P2d 95, 
59 Idaho 160 

Ind—McTuman v Dailey, 14 NE2d 
913, 214 Ind 159 

Ey—^Henry Koehler & Co v Ander¬ 
son, 289 SW 314, 217 Ey 368— 
Woods V Constantine, 289 S W 
282, 217 Ey. 196 

La—Griffith v. Williams, App, 19 
So 2d 277 

Miss —Deluxe Foods Corporation v 
Johnson, 174 So 245 
Mo—Sol Abrahams & Son Const Co 
V. Oaterholm, App, 136 SW2d 86 
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to the timely institution of suit®^ The filing of 
the lien claim or statement with the proper officer 
does not establish the hen, but only establishes the 
fact that a hen is claimed in some jurisdictions 
a claimant who has contracted directly with the 
owner is not required to prove his claim with the 
same particularity that would be required to sus¬ 
tain a hen filed by a subcontractor,®® but in other 
jurisdictions the contrary has been held ^ 

Where the proper steps to establish a hen have 
been taken, a failure of proof as to certain divisible 
Items claimed will not prevent a recovery as to oth¬ 
er Items ® 

b. Reliance on Credit of Property 

In a proceeding to enforce a mechanic’s lien the evi¬ 
dence must be sufficient to prove that the work was done 
or the materials furn.shed in reliance on the credit of the 
property, where such reliance is an essential basis for 
the lien 

Where, as a basis for a mechanic's lien, it is nec¬ 
essary that the work have been done or materials 
furnished in reliance on the credit of the property, 
as considered supra § 46, the evidence in a proceed¬ 


ing to enforce the hen must be sufficient to prove 
such fact ® The fact that materials are charged to 
the contractor alone is slight evidence that they are 
furnished on his credit, but is not prima facie evi¬ 
dence that only the credit of the contractor was re¬ 
lied on 4 The facts of demand and receipt of a 
large cash payment, and that certain of the goods 
have been replevied after delivery to the vendee, 
are of weight in determining whether the goods 
were sold on the credit of the building 5 

The method of bookkeeping used by a material¬ 
man is not conclusive as showing that credit was 
given on a general account so as to preclude the 
assertion of a hen.® 

c. Property or Interest Subject to Lien 

In a proceeding to enforce a mechanic’s lien, the evi¬ 
dence must be aufftciant to establish the title or interest 
which It IS sought to charge and to show that the 
premises are such as are subject to the lien. 

In a proceeding to enforce a mechanic’s hen, the 
evidence must be sufficient to establish the title or 
interest which it is sought to charge*^ and to show 


—Holekamp Lumber Co v Skay, 
App, 65 SW2d 669—Gill v Har- 
iia, 24 SW2d 673, 224 Mo App 
717 

N Y —Charles S TJtterson, Inc, v 
Snyder, 281 N Y S 110, 224 App Div 
471—Bay Ridge Plastering Corpo¬ 
ration V John B Sweeney & Son 
Corporation, 44 N Y S 2d 166 
Tex—Ball v Davis, 18 SW2d 1063. 
118 Tex 634—Duiham v Foust, 
Civ App, 64 SW2d 1027. 

40 C J p 469 note 46 [b] 

ImprovemeiLta lienable 

(1) Intent of owner of property as 
to whether materials furnished be¬ 
came part of freehold as fixture is 
determined irom his conduct and sur¬ 
rounding circumstances, and not alone 
by his undisclosed purpose or his 
testimony —Security Stove & Mfg 
Co V Stevens, 9 S W 2d 808, 222 Mo 
App 1029. 

(2) Fact that owner of premises 
gave chattel mortgage on gas ranges 
did not conclusively prevent enfoi ce¬ 
ment of mechanics’ liens thereon as 
fixtures, where owner subsequently 
gave real estate mortgage covering 
same property —Security Stove & 
Mfg Co V Stevens, supra 

(3) Evidence held sufficient to 
show that impiovement was lienable 
—Willcox Boiler Co v Messier, 1 
N'W2d 180, 211 Minn 804 

(4) Evidence held sufficient to 
show that improvement was not lien- 
able—Chicago Title & Trust Co v 
Swimmer, 6 N E 2d 479, 288 lUApp 
618 


(5) Evidence held insufficient to 
show that improvements were lien- 
able—^Westinghouse Electric Supply 
Co v Hawthorne, 160 P 2d 56, 21 
Wash 2d 74 

97. Tmijely liiBtitntioiL bhown 
Ill —See Verhoeven v. Ingebrutsen, 
206 111 App 817 

Minn —Steele v Venies, 3 N W 2d 
426, 212 Minn 281—Botsford Lum¬ 
ber Co V Puller, 212 NW 22, 170 
Minn 130 

Wash—^Edwards & Bradford Lumber 
Co v Matthews. 294 P 964, 160 
Wash 68 

Timely institation not shown 
Ga—Young v Landers, 119 SE 464, 
31 GaApp 59 
40 C J p 469 note 47 [b] 

9a Okl—Preuit v Lail, 243 P 927, 
116 Okl 184 

90. Pa—Murphy v Bear, 87 A 854, 
210 Pa 418 

1. Mo—Rust Sash & Door Co v 
Bryant, App, 124 S W 2d 544 
a. US —Feick V Stephens, Ohio, 250 
F 186, 162 CCA. 321, certiorari de¬ 
nied 39 S Ct 8, 248 U S 562, 63 L 
Ed 422 

40 C J p 469 note 49 
a Iowa —^Western Electric Co v 
Iowa Falls Electric Co, 198 NW 
656, 196 Iowa 19 
40 C J p 470 note 50. 

Evidence htfld sofllclent 

(1) To show, or <<ustain finding, 
that materials were furnished or 
work was done on credit of property 
Mmn—^A Y McDonald Mfg Co v 
Luna, 244 NW 804, 187 Mmn 240 
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Mo —Moller-Vandenboom Lumber Co 

V Boudzeau, 85 S W 2d 141, 231 
Mo App 1127 

Tex —Ross V Port Worth Nat Bank, 
Civ App , 30 S W 2d 618, error re¬ 
fused—10 C J p 470 note 50 La] 

40 C J p 470 note 60 [a] 

(2) To sustain findings and decree 
that materialman furnishing materi¬ 
als for use of another's land was en¬ 
titled to judgment against person oi- 
dering materials and denying lien 
against land—Boise-Payette Lumber 
Co V Bickel, 245 P 92, 42 Idalio 246, 
45 ALR 675 

(3) To justify finding that labor 
was performed on sole credit of con- 
tiactor—Heald v Hodder, 32 P 728, 
5 Wash 677 

(1) To authorize finding that con- 
tractoi authorized mechanic's em¬ 
ployment and was primarily liable 
for hiB labor —Miller v Harmon, 
Tex Civ App , 46 S W 2d 342 

4. Pa—Hommel v. Lewis, 104 Pa. 
465 

5. Del—McCartney v Buck, 12 A 
717, 18 Del 34 

6. RI—Cook, Borden & Go v R Z 
L Realty Corporation, 147 A. 891, 
50 Rl 375 

7. Evidence held suffioieiLt 

(1) To show, or sustain finding of, 
title OT ownership in defendant 
Ark —McGehee Realty & Lumber Co 

V Kennedy, 141 S W 2d 624, 200 
Ark 926 

Cal—^MacQuidy v Rice, 118 P 2d 863, 
47 Cal App 2d 755 

»Colo—Jones v. Mawson-Peterson 
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that the premises are such as are subject to the 
hen 8 It IS not necessary that ownership should be 
proved by the best evidence, or by such evidence 
as would be admissible in an action to try title® 
Inferential proof may be sufficient.^® A deed con¬ 
veying the property to defendant a short time be¬ 
fore the date of the transaction out of which the 
lien claim arises, together with a recital in the con¬ 
tract that defendant is the owner, is sufficient evi¬ 
dence of such ownership at the time the contract 
was made,11 and, if it is shown that the person for 
whom the work was done is in possession claiming 
ownership of the property described,i® or occupies 
the house as a residence,13 or, in the absence of any 
controversy as to the ownership, that he took pos¬ 
session of the property on completion of the im¬ 
provements, together with the testimony of wit¬ 


nesses that he owned the property,!^ it will be suffi¬ 
cient evidence of ownership to support a judgment 
in favor of the hen claimant. 

Evidence showing that the lien was not filed 
against property of defendant, but against other 
property, supports a judgment for defendant's 

d. Delivery aitd Use of Material 

In a proceeding to enforce a mechanic's lien, the evi¬ 
dence must sufficiently establish a furnishing or use of 
the labor or material in a building or improveme'tt as 
required by statute. 

In a proceeding for the enforcement of a mechan¬ 
ic’s hen, the evidence must be sufficient to show 
a furnishing or use of the labor or material for or 
in a building or improvement as required by stat¬ 
ute,^® although circumstantial evidence may be suffi- 


Lumber Co. 160 P 2d 796. 112 Colo. 
493 

Mo—^Voelpel v Wuensche, 74 SW2d 
14—Waters v Gallemore, App, 41 
SW2d 870 

Nev—^ZsuBucha v Allen. 61 P 2d 1029, 
66 Nev 389 

Utah —Burton Walker Lumber Co v 
Howard, 66 P 2d 134, 92 Utah 92 
40 G J p 470 note 65 [a] 

(2) To justify denial of foreclo¬ 
sure of mechanic’s liens on realty, on 
ground that plaintiff was m fact real 
owner of improvements —McHenry v 
McHenry, 95 P 2d 261, 150 Kan 498 

(3) To support judgment denying 
recovery against husband based on 
finding that wife was owner of prop¬ 
erty against which liens were assert¬ 
ed—Panhandle Const Co v Flesher, 
Tex Civ App, 87 fiW2d 278, error 
dismissed 

Bvidenos held InsnllLcient 

(1) To show, or to sustain flnduig 
of, title or ownership in defendant 
Iowa—Ekdipse Lumber Co v Mur¬ 
phy Co, 221 NW 930. 206 Iowa 
1280 

Mo —Hodley-Dean Glass Co v 
Schaefer, App, 11 8 W 2d 61. 

40 C J p 470 note 55 [h]. 

(2) To sustain flidmg that con¬ 
veyances of vendor's interest in lots 
were made subject to liens of mate¬ 
rialman and laborers who improved 
property under contract with pur¬ 
chaser—^Burton Walker Lumber Co 
V Howard, 66 P2d 134. 92 Utah 92 

& Mich —McAllister v Des Rochers, 
93 NW 887, 182 Mich 381 
40 C J p 470 note 66 
Property or interests subject to me¬ 
chanic's lien see supra SS 8-19 
Bvidenoe held snffls^nt 
Ky—Evans v Thomas, 106 SW2d 
1006, 269 Ky 296 

Miss—M L Virden Lumber Co v 
Sherrod, 139 So 813, 167 Miss 297, 
amended 142 So 608 


NM—Dysart v Youngblood, 102 P 
2d 664, 44 NM 351 
40 C J p 470 note 56 [a] 

Someataad property 
Tex —Atwood V Guaranty Const Co , 
Com App, 68 S W 2d 685—Shepherd 

V Woodson Lumber Co, Civ App, 
63 S W2d 681—^Burton v Schwartz, 
Civ App, 36 SW2d 1066, error dis¬ 
missed—Bernstein v Hibbs. Civ 
App, 284 SW 234 

40 C J p 470 note 56 [e] 

Farm 

Wash—Standard Lumber Co. v 
Fields, 187 P 2d 283 

Land required for convenient use of 
bmlding 

Cal —California Corrugated Culvert 
Co v Stewart, 29 P2d 412, 220 
Cal 104—^Anselmo v Sebaatiajii, 26 
P2d 1, 219 Cal 292 
Idaho—^Idaho Lumber & Hardware 
Co V DiGiacomo. 102 P 2d 637, 61 
Idaho 883 

Nev—^Ftiendly v Larsen, 144 P2d 
747, 62 Nev 185 

Or—^Livesay v Lee Hing, 9 P2d 133, 
139 Or 460, 84 ALR 118—Dxake 

V Riley, 9 P2d 130, I39 Or 172 

9. Mo —^Rohan Bros Boiler Mfg Co 

V St Louis Malleable Iron Co, 84 
Mo App 157. 

40 C J p 470 note 57 

10. Mo —^Rohan Bros. Boiler Mfg 
Co V St Louis Malleable Iron Co, 
supra. 

11. Mo —^Badger Lumber Co v. 
Muehlebach, 88 SW 646, 109 Mo 
App 646 

12. Ill—Chisholm V. Williams, 21 
N E 216, 128 lU 116 

NY—Coats V. Dickenson, 6 AlbL.J 
333 I 

40 C J p 470 note 60 

13. Iowa—^Lewis v Saylors, 85 N 
W 601, 73 Iowa 504 
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14. Mo—Cole V Barron. 8 Mo App 
609 

40 C J p 470 note 62 
18. Okl —Hudson-Houston Lumber 
Co V McPherson, 244 P. 166, 119 
Okl 4 

18L Okl—^De Bolt v Farmers' Exch 
Bank. 161 P 686, 61 Okl. 12 
40 C J p 470 note 68 
Requirements as to furnishing or 
use to support lien see supra S5 
42-44 

Evidence hSld scfllcient 

(1) In general —Johns-Manville 
Corporation of Delaware v La Tour 
D’Argent Corporation, 277 Ill App 
603—40 CJ. p 470 note 63 [a] 

(2) To show, or to sustain finding, 
that material was furnished for and 
to be used in structure on which lien 
was asserted 

Cal —Patten & Davies Lumber Co v 
Hayden. 298 P. 129, 113 Cal App 
103 

Mmn —^Moorhead Lumber Co y Rem¬ 
ington Packing Co, 206 NW 653, 
165 Mmn 411 

NY—Owens v. Ebner, 74 NYS2d 
169 

Okl —Georgia State Sav Ass’n v. 
Sun Lumber Co, 280 P 281, 188 
Okl. 11 

(3) To show, or to sustain finding, 
that material was not furnished for 
structure on which lien was asserted 
—Lake St Sash & Door Co v D H 
Evans Co, 248 NW. 110, 186 Minn 
316 

(4) To show that material was de¬ 
livered 

Mmn —Crandall-Kath Lumber Co v 
Kroening, 210 NW 637, 169 Mum 
120 

N J —W. J. Donnell Lumber Co v 
Connor, 166 A 27, 9 NJMisc 869 
Tenn— A. J Cook & Co v Seaton. 
6 Tenn App 81 

(5) To show, or to sustain flnduig, 
that materials or labor were deliv- 
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cient for this purpose A prima facie case is 
made out by a showing that material was contract¬ 
ed for to be used in a proposed building, that it was 
delivered in pursuance of the contract, and that the 
building is completed, ^8 or by proof that materials 
were ordered for, furnished for, and delivered at, 
the building 1® So evidence that material of the 
same character was used in the building may con¬ 
stitute prima facie proof that the material fur¬ 
nished was used 2® The fact that matci lals sold 
were of the kind used in a structure such as that on 
which the materialman claims a hen is insufficient 
to prove that the materials were used therein ,2 ^ 
nor IS it sufficient to show that the materialman 
shipped the materials to the contractor 22 The fact 
that certain witnesses describe a building by the 


name by which it is sometimes known will not pre¬ 
clude Its identity being sufficiently established by 
other evidence 23 

Ufatcnal fimiishcd for several buddings. Where 
the materials sold are charged to the contractor in a 
general account and delivered to different houses, 
the evidence must be sufficient to identify the ma¬ 
terial used in the premises against which the lien 

IS sought 24 

e. Agresment or Consent of Owner 

In a proceeding for the enforcement of a mechanic’s 
lien, the evidence must be sufficient to establish the con¬ 
tract or consent of the owner. 

In a proceeding to enforce a mechanic’s lien, the 
evidence must be sufficient to establish the contract 
of the owner,26 or the evidence must be suffi- 


ered or furnished and used in work 
or structure 

Ark—Lyle v Latourette, 192 SW2d 
621. 209 Ark 721 

Cal—Consolidated Pipe Co v Wol- 
ski, 296 P 277. 211 Gal 563—Gol¬ 
den Gate B'dg Mateiials Go v 
Fireman, 270 P 214, 205 Cal 174— 
Hayward Lumber & Investment Go 
y Orondo Mines, 94 P 2d 380, 34 
Cal App 2d 697—Bay Lumber Co v 
Eaton, 6 P2d 289, 119 Cal App 362 
Ey—Hodges v Quire, 174 S W 2d 9, 
296 Ky 78 

La—Hortman-Salmen Co v Tartt, 
App, 148 So 266—Madison Lum¬ 
ber Co V Rossi, 187 So 221, 18 
La App 461 

Mo—^Arthur Maier Plumbing Co v 
Dieckmann, App, 74 SW2d 495— 
Cleary v Siemers-Marshall Electric 
Co, APP, 296 S W 448 
Okl—Lively v Evans-Howard Fire 
Brick Co, 242 P 773, 115 Okl 259 
Wash —Standard Lumber Co v 
Fields, 187 P 2d 283—Thompson v 
O’Leary, 30 P2d 661, 176 Wash 
606, opinion corrected and rehear- 
mg denied 83 P 2d 90, 176 Wash 
606 

SvldoiLoo held InsiLfflciont 

(1) In general—Puritan Engineer- 
mg Corporation v Robinson, 191 N 
E 141, 207 Ind 68—40 C J p 470 note 
68 [b] 

(2) To show, or to sustain find¬ 
ing, that there was a furnishing or 
delivery—W O Sloan Lumber Co v 
Hall, Iowa, 207 NW 673—40 CJ p 
470 note 63 [b] (1) 

(3) To show, or sustain finding, 
that mateiial was used in building 
or on premises 

Cal —San Pedro Lumber Co v E>eis, 
296 P 890, 111 Cal App 466—Artel 
V Riboh, 267 P 617, 91 Gal App 
767 

Ohio—Superior Lumber & Millwozk 
Co V Bradley, 31 Ohio NP,NS, 
438 


(4) To show that all material fur¬ 
nished was not used in building — 
Northwest Lumber & Fuel Co v 
Plants, 268 P 763. 126 Or 69 

(5) To show that any materials 
were diverted—Mingo Lime & Lum¬ 
ber Co V Stanley, 79 SW2d 4, 257 
Ky 687 

ICitenalmaxL’s sale tickets and 
ledger entz les were entitled to consid¬ 
erable weight—Standard Lumber Co 
V. Fields, Wash, 187 P 2d 283 
17. Cal —Consolidated Lumber Co 

V Bosworth, Inc, 180 P 60, 40 
Cal App 80 

Iowa—Lovell-Scholfield Lumber Co 

V Carter, 199 NW 406, 198 Iowa 
238 

18L Mont—^Rogeis-Templeton Lum¬ 
ber Co V Welch, 184 P. 833, 66 
Mont 321 

40 C J p 471 note 65 
19. Hawaii —^Allen v. Lincoln, 12 
Hawaii 356 

2a Kan—^David v Doughty, 152 P 
660, 96 Kan 656 

21. Cal—Roebling Sons Co v Bear 
Valley Irrigation Co, 34 P 80, 99 
Cal 488—San Pedro Lumber Co v 
Kreis, 296 P. 890, 111 Cal App 466 

22. Cal—San Pedro Lumber Co v 
Kreis, supra—^W. P Fuller & Co v 
Fleisher, 218 P 63, 63 Cal App 78 

23. Cal—Holden y Mensmger, 165 
P 950, 175 Cal 300 

24. Wash —^Knudson-Jacob Co v 

Brandt. 87 P 43, 44 Wash 68 

40 C J p 471 note 69 
Appzozunation. is lasufflolent 
Neb—Byrd v Cochran, 68 NW 127, 
39 Neb 109 
40 CJ. p 471 note 70 

2& Iowa —^Thompson Yards v 

Haakinson & Beaty Co, 229 NW 
266. 209 Iowa 985 
10 C J p 471 note 71 
Contract or consent of owner to sup 
port lien see supra §§ 62-85 
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Byidenoe held sufllcleiit 

(1) In general—Comlcy Lumber 
Co V Mid-Co Petroleum Co, 225 F 
744, 116 ICan 78—40 CJ p 471 note 
71 [a] 

(2) To Show, or to sustain finding 
of, existence of conti act 

Cal —Haupenthal v. Bert L Perry, 
Inc, 31 P 2d 1088, 138 Cal App 198 
Colo—Smith v. Stroehle Machinery 
& Supply Co. 12G P2d 341, 109 
Colo 460 

Ind—Caito v Fishman, 140 NE 66, 
80 Ind App 426 

Iowa —Crane Co v. Westerman, 8 
NW2d 412, 232 Iowa 1394 
Mich —Neely v International Corn 
Products Corporation, 205 NW 96, 
283 Mich 81 

Mo —St Louis Concrete Products 
Mfg Co V Walker, App, 64 SW. 
2d 131 

Nev—Zasucha v Allen, 61 P2d 1029, 
56 Nev 339 

NC—King V Elliott, 147 SB 701, 
197 NC 93 

Tex—^Aston y Allison, Civ App, 91 
SW2d 852 

(8) To show that work was done 
under an oral rather than the wzit- 
ten contract—Robinson Tile & Mai- 
ble Co v Samuels, 266 P 701, 147 
Wash 446 

(4) To sustain finding that no con¬ 
tract existed —Vanover v Roach, 
195 NE 679, lOl Ind App 138 

(5) To subtain finding that con¬ 
struction of improvements for which 
lien was claimed was not caused by 
owners, so as to subject lands to 
lien —^Boise-Payette Lumber Co v 
Bickel. 245 P 92. 42 Idaho 246, 46 
ALR 675 

Evidence held uisnfllcleiLt 

To show existence of contract with 
owner 

Cal—Artel v Riboli, 267 P 647. 91 
Cal App 757 

Iowa—^^olan v Wick, 254 NW 80. 
218 Iowa 660—Thompson Yazds v 
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aent to estabhsh his consent to the improvement,2® 
relied on as the basis of the lien, and the facts es¬ 
sential to establish his personal liability, if such lia¬ 
bility is asserted In an action by a subcontrac¬ 
tor or materialman, the evidence must establish 
that the work or material for which the lien is 
claimed was done or furnished in pursuance of the 
original contract with the owner,2® and evidence 
which does not show what the relation was between 


the one with whom claimant says he contracted and 
the owner is insufficient Where the work is done 
under a contract with a lessee, the evidence must 
be sufficient to show the consent of the owner to his 
authorization in order to bind his interest 

Where it is contended that the contract or con¬ 
sent was by an agent of the owner, the evidence 
must be sufficient to establish such fact®! and to 


Hafiikinson & Beaty Co, 229 N W 
266, 209 Iowa 985 

Md—Wilhelm v Roe. 149 A 438, 158 
Md 616 

Mich—Johnson ▼ Russell. 219 N.W 
604. 243 Mich 64 

Minn—Rudd Lumber Co v Ander¬ 
son, 201 NW 648. 161 Minn 353 
Neb—York Buck & Tile Co v Ude 
Motor Co, 242 NW. 361, 123 Neb 
154 

20. Evidence held snfflclent 
Ill—Cooper V Palais Royal Theatre 
Co. 242 IllApp 184 
Ind —Snellmg v Worlman, 24 N E 2d 
791, 107 Ind App 422 
NY.—^Weinheimer v Hutzler, 256 N 
YS 7, 234 AppDiv 566, affirmed 
184 NB 146. 260 NY. 687—Ma¬ 
jestic Tile Co V Nicholls, 291 N 
Y S 651, 161 Misc 231 
40 C J p 471 note 72 [a] 

Svideaoa held lasuAcient 
N Y —^Allison & Ver Valen Co v 
McNee, 9 NYS2d 708, 170 Misc 
144—Siracusa v Inch Corporation. 
298 N Y S 878, 164 Misc 820 
40 C J p 471 note 72 [b] 

27. Evidence held suffloient 
Tex —Yates v Home Building & 
Loan Co, Civ App, 108 S W 2d 1081 
Wash —Flint v Bronson, 86 P 2d 218, 
197 Wash 686 
40 C J p 471 note 74 [a]. 

Evidence held laanfflcient 
Ark —^People's Building & Loan 

Ass'n V Leslie Lumber Co, 38 S 
W2d 759, 183 Ark 800 
Mo —Construction Materials Co v. 

Grund, App , 192 S W 2d 45 
NY—Owens v. Ebner. 74 NYS2d 
169 

40 C J P 471 note 74 [b] | 

Consent anfflcient to give lien 
Evidence which warrants inference 
of consent sufficient to give a lien 
IS not necessarily sufficient to waz^ 
rant inference of agreement, express 
or implied, to pay—^Wemheimer v. 
Hutzler, 266 N.Y S 7, 234 App Div 
566. affirmed 184 NE 146, 260 NY 
687 

Statutory penalty for nonpayment of 
wages 

In action to foreclose mechanic's 
lien, evidence did not show that de¬ 
fendant owners were employers of 
lien claimant so as to authorize 
exaction of statutory penalty for non¬ 


payment of wages —^Milner v Shuey, 
69 P 2d 771. 67 Nev 169 

28. Ill—Olson v Burns, 8 NE2d 
222, 290 IllApp 599 

40 C J p 471 note 75 
Liability of owner to subcontractors 
and materialmen see Contracts 9 
870 b (2) 

Contract direct with owner 

(1) Held established 

Cal—Sinnock v Young. 142 P2d 85, 
61 Cal App 2d 180 

Kan—Isbell v Payne. 147 P 2d 718. 
158 Han 298 

Mo —Hill-Behan Lumber Co v 

Flegle, App, 183 SW2d 862 
Okl —Grissom v Frenbley Bros 
Lumber Co, 136 P 2d 887. 192 Okl 
413 

40 C J p 471 note 76 [c] (1) 

(2) Held not established 

Fla—Fagg Mill Work & Lumber Co 
V Greer. 136 So 679, 102 Fla 956 
Miss —^McNair v M L Virden Lum¬ 
ber Co, 4 So 2d 684. 193 Miss 232 
40 C J p 471 note 75 [c] (2) 

Privity held ostabhshed 
Fla—First Nat Bank v Southern 
Lumber & Supply Co, 146 So 694, 
106 Fla 821 

Tenn —^Vai lety Fire Door Co v Han- 
son-Worden Co, 10 Tenn App 254 
Notioe of no-Uen provision 
Evidence was insufficient to prove 
that materialman bad the required 
statutory notice of a no-lien provi¬ 
sion in the contiact between the 
owner and generca contractor—Illi¬ 
nois Interior Finish Co v Poeme, 
277 IllApp. 654 

29. Mich—^Brennan v Miller, 56 N 
W 364, 97 Mich 182 

40 C J. p 471 note 76 

80l Iowa —^Thompson Yards v 

Haakinson & Beaty Co. 229 NW 
266. 209 Iowa 985 
40 C J p 472 note 77. 

Evidence hdld sufficient 

(1) To shov*. or to sustain finding, 
that lessee was agent or authorized 
to bind owner 

Cal—Ott Haidware Co v Yost. 169 
F2d 663, 69 Cal App 2d 693 
Iowa—Iowa Builders' Supply Co v 
Petersen, 267 NW 716. 221 Iowa 
978. 

(2) To support conclusion that 
lessee was statutory agent of owner 
—Thompson v O'Leary, 30 P2d 661, 

980 


176 Wash 606, opinion corrected and 
rehearing denied 38 P 2d 90. 176 
Wash 606 

(3) To show that land was leased 
and vacant and unimproved so as to 
authorize materialman's lien on im¬ 
provements for material furnished 
lessee without owner's written con¬ 
sent —^Whitfield V Frensley Bros 
Lumber Co, 283 P. 985. 141 Okl 44 

(4) To show, or to sustain finding, 
that lessee was not agent or au¬ 
thorized to bind owner —Shelley 
Electrical Co. v. Ross, 14 P2d 638, 
136 Kan 244 

(6) To justify finding that claim¬ 
ant knew or was charged with knowl¬ 
edge of terms of lease where claim¬ 
ant knew of landlord and tenant re¬ 
lationship and examined lease — 
Johnson v. Grady, 244 NW 409, 187 
Minn 104. 

(6) To establish that laborer un¬ 
der contract with tenant, who was 
required by lease to moke improve¬ 
ments at own expense, did not in¬ 
tend to claim lien on owner's inter¬ 
est—Deka Development Co. v. Fox, 
89 P 2d 143, 170 Okl 228 

(7) To support finding that con¬ 
tracts were made with lessee in pos¬ 
session and work and matezial were 
for improvements to building—Mar- 
tin-Welch Hardware & Plumbing Co 
V Moor. Mo App., 16 S W 2d 667 

(8) To show other matters see 40 
C J p 472 note 77 [a] 

Svidence held Insufflciaut 

(1) To show, or to sustain finding, 
that lessee was agent or authorized 
to bind owner—Thompson Yards v 
Haakinson & Beaty Co, 229 N W. 266, 
209 Iowa 986 

(2) To support finding that lessee 
was obligated to construct perma¬ 
nent and substantial improvements 
on property beneficial to reversionaiy 
interests of lessors—Sol Abrahams 
& Son Const Co v. Osterholm, Mo 
App, 136 S W.2d 86. 

(8) To show other matters see 40 
C J p 472 note 77 [b] 

31. ZUiproveueut In street 

In order to establish lien for la¬ 
bor in improving street adjacent to 
property, clear proof of employer's 
implied agency is required—Feigus- 
son V Guy, 276 P. 865, 151 Wash. 
650. 
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sh')\v llie authority of the agent, ^2 but evidence uf a 
contiact with the duly authorized agent of the own¬ 
er may be sufficient 

The evidence must be sufficient to establish a 
contention that the husband of a married woman 
acted as her agent Proof of the relationship of 
husband and wife, and that work was done and 
nn.terial furnished to improve real estate belonging 
to the wife, without more, is not sufficient evidence 
to establish the fact that she is an undisclosed prin¬ 
cipal and the husband merely her agcnt,3B but only 
slight evidence of the husband's agency is required 


to charge the wife Where the husband and wife 
own realty jointly or as tenants by the entireties, 
any act affecting the title must be by joint act, and 
the evidence should be strong and persuasive that 
at the time of the making of the contract by the 
husband he was acting not only for himself in¬ 
dividually, but as agent for his wifc.^^ 

The general rules as to weight and sufficiency of 
evidence in civil actions have been applied m de¬ 
termining the nature^S and terms of the contract,*® 
ratification by the owner, *0 the parties to the con- 


Bvidenoe held raffloient 

(1) To show, or to sustain finding 
of, agency 

U S —Franklinville Realty Co v 
Arnold Const Co, CCA Fla, 120 
P2d 114 

Cal —Geoi ge H Tay Co v Bi emser, 
272 r 1061, 205 Cal 784—Charles 
R McCormick Lumber Co v 
O’Brien, 266 P 594, 90 CalApp 776 
KitP —Kastnei v Security Sa\ mgs & 
Loan Ass'n, 256 P 989, 123 Kan 
632 

Mo —Major v MeVey, App, 128 S W 
2d 347 

Okl —Leonard & Branifl v Price-Few 
Lumber Co. 247 P 671, 118 Okl 
174 

40 C J p 473 note 78 [a] 

(2) To authorize auditor’s finding 
that alleged contractor was actually 
owner's agent, and acted as such in 
purchasing materials from plaintitCs 
—Robinson v Reese, 166 S E 744, 
176 Ga 574 

(3) To sustain finding that person 
acting for owners in renting prem¬ 
ises was not general agent, whose 
knowledge of repairs would charge 
owners—Williams v Sharpe, 266 P 
703. 125 Or 379 

Evidence held Insnflicient 

(1) To show, or sustain finding of, 
agency 

Ky —Phalin v Standard Planing 
Mill Co, 261 SW 636, 199 Ky 
195 

Mo—Reese v Cibulka, App, 68 SW 
2d 902 

(2) To show agency of conti actor 
improving street so as to entitle la¬ 
borers to lien on adjacent property 
—Fergusson v Guy, 276 P 856, 161 
Wash 660 

Agency of purchaser for vendor 
Cal —McDowell v Perry, 61 P 2d 
117, 9 Cal App 2d 665 
Ill —Runells v Mueller, 2 N E 2d 
677. 284 Ill App 668 
Iowa—Nolan v Wick, 264 NW 80, 
218 Iowa 660—Schoeneman Lumber 
Co V Davis, 295 NW 602, 200 
Iowa 873 

Kan—Kennedy v Atchison, 178 P2d 
987. 162 Kan 694 
40 C J p 472 note 78 [c]. 


32. Ark—Daly v Arliadelphia Mill¬ 
ing Co, 189 SW 1053, 126 Ark 
405 

40 C J p 472 note 79 
Evidence held snfflcient 

(1) In general 

Pla—G- & L Roofing Co v Thoma, 
196 So 414, 143 Fla 223 
Okl —Pepin V W II Thompson & 
Sons Lumber Co, 1 P 2d 714, 160 
Okl 295 

40 C J p 472 note 79 [a] 

(2) To warrant finding that col¬ 
lege trustees never authorized pre^^i- 
dent to execute mortgage or mate¬ 
rialman’s lien—R B Spencer & Co 
V Thorp Springs Christian College, 
Tex Civ App. 11 S W 2d 482, eiior 
dismissed 

33. NT—Farmilo v Stiles, 6 NT 
S 679, 62 Hun 460 

40 C J p 472 note 80 

34b Ala—Womack v Myrick Lum¬ 
ber Co, 76 So 949, 200 Ala 591 
40 C J p 472 note 81 
Proof of agency should he satts- 
factory and convincing —Adkins & 
Douglas Co V Webb, 164 A 259, 160 
Md 571 

Evidence held snilLoienb 
Ala—Mundy v Allison, 187 So 722, 
237 Ala 635 

Kv —Andrews v Wilson, 69 S W 2d 
843, 263 Ky 237 

Mo—Henry Evers Mfg Co v Grant, 
App, 284 SW. 626 

Okl —Caldwell v Overall, 99 p 2d 
496, 186 Okl 616—Swetnom v Hale, 
280 P 487, 138 Okl 69 
40 C J p 472 note 81 [a] 

35. Ga—Gibbs v Carolina Portland 
Cement Co. 177 SE 760, 60 Ga 
App 229—^Porter v Terrell, 58 S E 
493, 2 GaApp 269 

33. Ga—Gibbs v Carolina Portland 
Cement Co, 177 SE 760, 50 Ga 
App 229 

37. Mo—^Wilson v Power, 165 SW 
2d 602, 236 Mo App 532 
Evidence held snificient 
T(i show, or to Sustain finding, 
that husband acted for wife as well 
as foi himself 1 


Ind —Shea v People’s Coal & Cement 
Co, 161 NE 849. 03 Ind App 302 
Mo —^Hill-Behan Lumber Co v 

Flegle. App. 183 SW2d 862— 
Magidson v Stern, 148 S W 2d 144, 
235 Mo App 1039 
Evidence held insnSLciont 
To show, or to sustain finding, 
that husband was agent for wife — 
Wilson V Power, 165 S W 2d 502, 236 
Mo App —La Crosse Lumber Co 

v Goddaid, Mo App , 151 S W 2d 465 
—Badger Lumber & Coal Co v Pugs- 
ley, 61 S W 2d 425, 227 Mo App 1208 

3^ Ark —Burel v East Arkansas 
Lumhei Co, 196 S W 378, 129 Ark 
58, 10 ALR 1017 
40 C J p 472 note 83 

39. Ill—Grove v Giant, 22 NE2d 
968. 301 Ill App 630 

Evidenoe held snfILcient 
US—FLanLlinville Realty Co v 
Arnold Const Co, CCA Fla, 120 
F2d 144 

Mich—Morley Bros v P R Patter¬ 
son Const Co, 263 NW 213, 266 
Mich 52 

Tex —Postal Savings & Loan Ass'n v 
Powell, Civ App, 47 SW2d 343, 
error refused 
40 C J p 472 note 84 [a] 

Evidence held msnfiloient 
U S —V/cber^Squires Corporation v 
Firestone Tire & Rubber Co, C C A 
Pla. 76 P2d 711 

Minn—Bossenmaier v Brown, 234 
NW 303, 182 Minn 200 
NY—Schmitz v Hohenstein, 264 N 
YS 596, 238 App Div 429 
40 C J p 472 note 84 [b] 
drcTunstances of making contract 
must be considered in order to de¬ 
termine whether items claimed by 
subcontractor as extins were not in¬ 
cluded in original contract—Morley 
Bros V P R Patterson Const Co, 
258 NW 218, 266 Mich 62 

40. Evidence held snificient 

To establish that owner ratified 
letting of subcontracts by contractor 
e\en though it was not authorized 
by contract —^Franklinville Realty 
Co v Arnold Const. Co., C.CAFla, 
120 F2d 144. 
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tract,or a modification^2 or termination^^ of the 

contract 

Knowledge and failure to object. "WHicre the hen 
IS based on the knowledge of the owner to the fur¬ 
nishing of the material or the making of improve¬ 
ments and his failure to object, such facts must be 
established by the evidence Consent of the own¬ 
er may be shown, however, by his acts and declara¬ 
tions,^ 5 or by his knowledge without objection on 
his part that the improvements are being made, 
from which hiS consent may be inferred but the 
facts from which the inference of a consent is to be 
drawn must be such as to indicate at least a will¬ 
ingness on the part of the owner to have the im¬ 
provements made, or an acquiescence on his part 


in the means adopted for that purpose, with knowl¬ 
edge of the object for which they are employed 

f. Ferformance of Contract 

The performance of the contract to the extent re¬ 
quired to support a mechanic’s lien must be sufficiently 
established in a proceeding to enforce the lien. 

The evidence in a proceeding to enforce a me¬ 
chanic’s lien must be sufficient to show performance 
of the contract to the extent required to support the 
hen *8 The general ruies as to the weight and suffi¬ 
ciency of evidence have been applied with respect to 
proof of such matters as substantial performance,^® 
performance to the satisfaction of defendant,^® ac¬ 
ceptance of work,8i defective materials or work,®® 
and such general rules have been applied with 


41. Ill —^United Cork Cos v Volland, 
7 NE2d 801, 365 Ill 564 

40 C J p 472 note 85 
Evidence lield snlOcient 
Idaho—Idaho Lumber & Hardware 
Co v DiGiacomo, 102 P 2d G37, 61 
Idaho 883 

Ill—^United Cork Cos v Volland, 7 
NE2d 301. 365 Ill 564 
Mo —Moller-Vandenboom Lumber Co 

V Boudreau, 85 S W 2d 141, 231 Mo 
App 1127 

Mont—^Federal Land Bank of Spo¬ 
kane V Green, 90 P 2d 489, 108 
Mont 66 

Wash —^Monroe St Lumber Co v 
Garvey, 17 P2d 904, 171 Wash 
181 

40 C J p 472 note 86 [a] 

Codwners 

In suit by materialman asrainst co- 
owners of house for materials fur¬ 
nished for Its repair, evidence estab¬ 
lished that materialman sold mate¬ 
rial for repair of house to one of 
the several coowners, and relied on 
that one for payment, so as to pre¬ 
clude claim agrainst others, either 
personally or against their interest 
In property—Boutte & Courrege v 
Derokay, La App, 168 So 39 

42. Evidence held sufflolent 

Cal—Sexton v Bollinger, 2 F2d 189, 
116 Cal App 9 
40 C J p 472 note 86 [a] 

Evidence held insnflLcieat 
Minn—Ylijarvi v Brockphaler, 7 N 
W 2d 814, 213 Minn 386 
40 C J p 472 note 86 [b] 

43. Cal —Eureka Mill & Lumber Co 

V Andres, 144 P. 970, 25 Cal App 
618 

40 C J p 472 note 87 

44. La—Pi ice V Lee, 128 So 468, 
11 La App 291 

Tenn —Wittichen v Miller, 166 S.W. 

2d 612, 179 Tenn 363 
40 C J p 472 note 89 
Knowledge and failure to object see 
supra S 73 


Evidence held sufficient 

(1) To show, or to sustain finding, 
that owner was without notice of 
work being done—^Alderman v Mc- 
Cardia, 6 P 2d 288. 119 Cal App 290 
—Martin v Standle>, 266 P 1021, 
90 Cal App 429—^Lorenz v Rousseau, 
258 P 690, 85 Cal App 1 

(2) To show, or to sustain finding, 
that person having notice was not 
owner's agent—Lorenz v Rousseau, 
supra 

(3) To show other matters see 40 
C J p 472 note 89 [b] 

Evidence held insufficient 
La—Price v Lee, 133 So 458, 11 La 
App 291. 

Or—Dyer v Thrift, 264 P 428, 124 
Or 249 

40 C J p 472 note 89 Tc] 

Statutory notice of nonliability 

(1) Held shown 

Cal —Hayward Lumber & Investment 
Co V Ford, 148 F 2d 689, 64 Cal 
App 2d 346 

Or—Mai shall v. Cardmell, 80 P 652, 
46 Or 410 

(2) Held not shown 

Cal —Hayward Lumber & Investment 
Co V Orondo Mines. 94 P 2d 380, 
34 Cal App 2d 697—Coombs v Green 
Mill, 290 P 620, 107 Cal App 204 
Minn—Snell Sash & Door Co v 
Florsheim, 13 NW2d 776, 217 

Minn 21—Knolf Woodwork Co v 
Zotalis, 6 NW2d 264, 213 Minn 
204—Interior Lumber Co v Apple¬ 
by, 228 N.W 934, 179 Minn 280— 
Fauser v McElroy, 195 NW 786, 
167 Minn 116 

Nev—Reno Plumbing & Heating Co 
V. Bickel, 36 P2d 302, 55 Nev 367 
(8) Evidence authorized finding 
that digging of test hole and haul¬ 
ing of lumber on premises consti¬ 
tuted commencement of work within 
statute sufficient to sustain land- 
owner’s subsequent posting of notice 
of nonresponsibility —English v 

Olympic Auditoxium, 20 P2d 946, 217 
Cal. 631, 87 ALR 1281. 
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45. NT—Brunold v Glasser, 53 N 
TS 1021, 25 Misc 285 
40 C J p 473 note 90 
4G. NT—Miller v Mead. 28 NE. 

387, 127 NT 544, 13 LRA 701 
40 C J p 473 note 91 

47. NT—Cowen v Paddock, 33 N 
B 154, 137 NT 188 

48. NT —MacKnight B’lintic Stone 
Co. V New Tork, 79 NTS 521, 
78 AppDiv 641, affirmed 68 NE 
1119, 176 NT 586 

40 C J p 473 note 93 
Necessity and si^fflciency of perform¬ 
ance by lienor see supra §§ 112, 113 

49. Substantial performance shown 
Cal—Shumway v Woolwine, 257 P 

898, 84 Cal App 220 
Ill—Industrial Roofing Co v Meek. 

39 N E 2d 57, 312 Ill App 653 
N T —Servidone v Hirschmann. 51 
N T S 2d 917, 268 App Div 347, re¬ 
argument denied 52 NTS 2d 434,. 
268 App Div 1075, affirmed 62 N E. 
2d 232, 294 NT 786 
40 C J p 473 note 95 [a] 

Substantial performance not shown 
Cal—Morel v Simonian, 284 P 694, 
103 Cal App 490 

Minn—Tlijarvi v Brockphaler. 7 N 
W 2d 314, 213 Minn 385 
Or—Bradfleld v Bollier, 128 P2d 942. 
169 Ox 425 

40 J P 473 note 95 [b] 

sa Iowa—Griffin v Staszewsky, 261 
NW 438 

51. Ark—Lyle v Latourette, 192 S- 
W 2d 521, 209 Ark 721 
40 C J p 473 note 96 

58. Ill —^Advance Heating Co v 
Catholic Bishop of Chicago. 6 N E. 
2d 102, 287 Ill App 622 
Evidence held sufficient 
Ark—McCann v Dyke, 60 SW2d 
918, 187 Ark 507 

Cal—^Busset v California Builders 
Co. 12 P2d 36. 123 Cal App 657 
Ind—Jose-Balz Co v De Witt, 176 
N E 864, 93 Ind App 672. 
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respect to the trivial character of imperfections,®* 
failure to perform,54 to show prevention of comple¬ 
tion,5® delay in performance,®® damages for faulty 
performance,®^ breach by subcontractor justifying 
termination,®* cost of completion,®* waiver of stip¬ 
ulation for time of completion,®® and abandon¬ 
ment 

g. Lien Claim, Statement, or Notice 

In ■ proceeding to enforce a mechanic’s lien, the evi¬ 
dence must be sufficient to support a finding that the lien 
claim, statement, or notice was filed or served within 
the time prescribed by statute. 

In a proceeding to enforce a mechanic’s hen, the 


evidence must be sufficient to support a finding that 
a hen notice was given or claim or statement filed 
such as the statute requires®* or that it was served 
as the statute provides ®* Where the statute re¬ 
quires that a notice be given to the owner by per¬ 
sons other than the contractor as a preliminary step 
in the perfection of a hen, as considered supra §§ 
120-129, the evidence must be sufficient to show 
that the required notice was given *4 An officer’s 
return indorsed upon the notice showing service is 
prima facie®® and sufficient®® proof of service un¬ 
less impeached for fraud or mistake 5"^ 


Mo—Bickel V Argyle Inv Go, 121 
S W 2d 803, 843 Mo 456 
Or—Davis v Bertschingrer, 241 P 
53. 116 Or 127 

53. Cal—Schindler v Green. 87 P 
626, 149 Cal 752—Shumway v 

Woolwme. 257 P 898. 84 Cal App 
220 

54b Cal—^Morel v Simonian. 284 P. 

694. 103 Cal App 490 
40 C J p 478 note 98 
Performance held shown 
U S —Pulaski Nat Bank v Tilgfhman 
Moyer Co , C C A Va , 104 P 2d 471 
Cal —Busset v California Builders 
Co. 12 P 2d 36. 123 Cal App 657— 
Monarch Metal Weather Strip Co 

V Clynick. 3 P2d 693, 117 Cal App 
270 

Fla —Budd v J T Gooch Co, 9 So 2d 
638 151 Fla 262 

Ill—Beaudry v Bell, 260 Ill App 
468 

Minn—Jandrich v Svabek, 211 NW 
957, 170 Minn 24 

Mo —Concrete Engineering Co v 
Grande Bldg Co, 86 S W 2d 696, 
230 Mo App 443 

NY—Tisdale Lumber Co v Med- 
tradco Realty Co, 212 N Y S 683. 
214 AppDiv 685 
40 C J p 478 note 98 [a] 
Nonperformance held shown 
Cal—Morel v Simonian, 284 P 694. 
103 Cal App 490 

Ill —^Mallinger v. Shapiro, 161 N E 
104, 329 111 629 

N Y —Tannenbaum v Slevm, 229 N 

V S 185, 224 App Div 44 
40 C J p 473 note 98 [b] 

55. Wash —Wolk v Bonthius. 124 
P 2d 553, 13 Wash 2d 217—Cochran 

V Yoho, 75 P 815, 84 Wash 238 

55. Cal—Mannix v Wilson. 128 P 
981. 18 Cal App 595 
40 C J p 473 note 1 

57. Iowa—Hatch v Eula, 190 NW 
969, 195 Iowa 619 
40 C J p 473 note 2 

68. Mass—McLoughlin v Sayle, 77 
NE 639, 190 Mass 583 

69. Conn—^Daly v New Haven Ho¬ 
tel Co, 99 A 853. 91 Conn 280 


60. Neb—Wentz v Frickel, 196 N 
W 639, 111 Neb 429 

40 C J p 478 note 5 

61. Cal—Smoll v Webb. 180 P2d 
773. 65 Cal App 2d 456 

Minn—Ylyjarvi v Brockphaler, 7 N 
W 2d 314, 218 Minn 385 
N Y —Dealers' Lumber Corp v 

Wright. 209 NYS 320. 212 App 
Div 429 

62. Cal—Reed v Norton, 26 P 767, 
90 Cal 690, reheard 27 P. 426, 90 
Cal 690 

40 C J p 473 note 8 
Requirements as to notice or claim 
see supra SS 119-171 
Evidence htid snffleienfe 

(1) In general—^Lazenbyv Wright, 
229 NW 437, 260 Mich 203—40 C J 
p 478 note 8 [a] 

(2) To show, or to sustain finding, 
that claim or notice wels properly 
filed 

Ala—Burton v Meeks, 134 So 28, 
222 Ala 681 

Mont—Interstate Lumber Co v Ri¬ 
der, 19 P 2d 644, 93 Mont 489 
N M —^Hedrick v Jagger, 129 P 2d 
340. 46 NM 379 

(3) To warrant finding that ma¬ 
terials were furnished to owner of 
premises and not to le«isee so as to 
dispense with notice—Kull v Dierks 
Lumber & Coal Co. 292 S W 696, 173 
Ark 445 

Evidence held insnfflolent 
La—^Weaks Supply Co v McClana- 
han, App, 142 So 340 
Or—^Van Lydegraf v Tyler, 273 P 
719, 128 Or 236 
40 C J p 473 note 8 [b] 

Ebgnatnre of recozder 
Proof of filing of mechanic's lien 
was insufficient where certificate of 
filing and recording was not signed 
by recorder—^Howard v Branchawk 
Mining Co, 7 Alaska 117. 

63. Ohio —Kocher v Ricketts, App , 
49 NE2d 85 

40 C T p 474 note 9 
Service held established 
Ill —McKeown Bros Co v Ogden 
Kennel Club. 2'69 Ill App 622 
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Mich—Zilz V Wilcox, 167 NW 77, 
190 Mich 486 

Pa—Strayer & Co v Gaines, 100 
Pa Super 208 

Service held not established 
Anz—^American Coarse Gold Corpo¬ 
ration V Young, 52 P 2d 1181, 46 
Anz 611 

40 C J P 474 note 9 [f] 

64. Ky—^Hazard Lumber & Supply 
Co V South. 7 SW2d 206, 224 Ky 
737 

40 C J p 474 notes 8. 9 
Evidence held sufficient 

(1) To show, or to sustain finding, 
that notice was properly given own¬ 
er 

Or—^Drake v Riley, 9 P 2d 130, 139 
Or 172—^Mokler v Doun. 268 P 66. 
125 Or 595 

Tex—Compton v Jennings Lumber 
Co, CiVApp, 295 SW 308 
Wash—Building Supplies v Gilling¬ 
ham. 135 P2d 832, 17 Wash 2d 489 

(2) To establish, or to sustain 
finding, that notice was not given 
as required by statute —^Hazard 
Lumber & Supply Co v. South, 7 
S W2d 206, 224 Ky 737. 

(3) To warrant finding that ma¬ 
terial was furnished directly to own¬ 
er, so as not to require statutory 
notice 

Md —Wilhelm v Roe. 149 A 438, 168 
Md 615 

Or —^Nicolai-Neppach Co v Poore, 
251 P 26'8. 120 Or 163 
Evidence h61d Insufficient 

To establish that owner waived 
notice required of materialman on 
furnishing materials to contractor 
—Cloud V Greenwood Logging Co. 
288 P 910, 157 Wash 261 

66. WVa—^Virginia Supply Co v. 
Calfee, 76 S E 669, 71 W Va 300 

66. Tenn —Cary-<Lombard Lumber 
Co V Thomas, 22 SW. 743, 92 
Tenn 587 

W Va —^Pittsburgh Steel Products 
Co V Huntington Masonic Temple 
Assoc . 94 S E 127, 81 W Va 222 

67. WVa—Pittsburgh Steel Prod¬ 
ucts Co V Huntington Masonic 
Temple Assoc, supra 
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Time of filing or service. The evidence must be 
sufficient to show that the lien claim, statement, or 
notice was filed within the time prescribed by stat¬ 
ute,68 which, however, may sufficiently appear from 
an attached certificate of the custodian of the rec- 
ord66 or from the indorsement of the clerk of the 
filing 


The evidence must be sufficient to show that the 
hen claim or notice was filed within the time re¬ 
quired by statute after the completion of the woik 
or the performance of the labor or furnishing of 
the material,^! and, as bearing on this question, the 
evidence must be sufficient to show when the work 
was completed or material furnished So, where 


La—^Weaks Supply Co v Gulf 
Reflmng Co , App. 180 So 883 
Op—P routy Lumber & Box Co v 
McGuirk, 66 P 2d 481. 156 Or 418. 
rehearing denied 68 P 2d 47>3, 156 
Or 418 

40 C J p 474 note 13 
Time for filing or service see supra 
53 139-144 

Evidence held n^lcient 

(1) To show, or to sustain finding, 
that claim or notice was filed within 
time 

IT S —McDonald Amusement Co. v. 
Fleming Bros Lumber Oo, GCA 
Wyo , 35 F 2d 638 

Ala—Tallapoosa Lumber Oo v. 
Copeland. 134 So ^SS, 223 Ala. 41, 
75 ALR 1323 

Colo—Smith V Stroehle Machinery 
& Supply Co., 126 P2d 341, 109 
Colo 460 

Fla.—Service Lumber & Supply Co 

V Cox. 128 So 820, 98 Fla 405 
Ill—^United Cork Cos v Volland, 7 

NB2d 301, 865 Ill 564—MclCeown 
Bros Co V Ogden Kennel Club, 
269 Ill App 622 

(2) To establish, or to sustain 
finding, that claim or notice was not 
filed within statutory period 

Ky —^Hasard Lumber & Supply Go v 
South. 7 SW2d 206, 224 Ky 737. 
La—General Lumber & Supply Co 

V McLellan, App, 200 So 501 
Mich—Silverstein ▼ Berman, 236 N. 

W 840, 254 Mich 478 
Mo —Huttig Sash & Door Co v Ray 
R Rosamond Co , App, 65 S W 2d 
180 

NC—^Atlas Supply Co v McCurry, 
156 SE 91, 199 NC 799 
Tex—Foley v Currie, Civ App, 189 
SW2d 349 

Bvideiioe held Inanffleieat 

To show claim or notice filed with¬ 
in time—McDonald Amusement Co. 
V Fleming Bros Lumber Co, CCA 
Wyo. 35 F2d 638 

69. Wash—^Fairhaven Land Co. v. 

Jordan. 32 P 729. 6 Wash. 729. 

40 C J p 474 note 14 

70l Mo—Bruce v Hoos, 48 Mo App 
1>61 

40 C J p 474 note 15 

71. Timely filing or notioe estab¬ 
lished 

U S —McDonald Amusement Co v 
Fleming Bros Lumber Co. CCA 
Wyo , 35 F 2d 6i38 

Ark—Twist V Roane. 294 SW 62, 
174 Aili 36 — Kull V Diciks (Lum¬ 


ber & Coal Co, 292 SW 695, 173 
Ark 446 

Cal—Union Supply Go v. Morns, 30 
P2d 394, 220 Cal 331 
111—Builders Supply & Lumber Co 
V Calto, 49 NE2d 876. 320 Ill 
App 1 

Ky—^Whitaker v Howell & Goins, 
143 SW2d 179, 283 Ky 738—Will 
B Miller Co v Laval, 140 SW2d 
376, 283 Ky 65 

La—Central Lumber Co v Schroe- 
der, 114 So 644, 164 La 759— 
Madison Lumber Co v Rossi, 187 
So 221, 18 La App 461 
Mich—Sacchetti v Recreation Co, 7 
NW2d 265. 304 Mich 185—Net¬ 
ting Co V Berke. 219 NW 663, 
243 Mich 81—^Prohlich v Crows, 
205 NW 00. 232 Mich 678 
Minn —Steele v Bernes. 3 N W 2d 
425, 212 Minn 281—Botsford Lum¬ 
ber Co V FuUer, 212 NW 22, 170 
Minn 130 

N T —^Pike V Naylon Securities Co , 
251 NTS 659. 140 Misc 734 
Pa—^Houser V Matsinger, 166 A 738, 
102 Pa Super 192 

Wash—^Wolk v Bonthius, 124 P2d 
553. 13 Wash 2d 217—Lofthus v 
Gumming, 87 P 2d 288, 198 Wash 
115 

WVa—Pfaflf & Smith Builders' Sup¬ 
ply Co V Mason, 137 S E 856, 103 
WVa 318 

Wis—Fischer v Meirofl, 213 NW 
283, 192 Wis 482 
40 C J p 474 note 17 [a]. 

Tlm^y filing or motioe not estab¬ 
lished 

Axis —Intermountain Building & 

Loan Ass'n v. Albert Steinfeld & 
Co.. 14 P 2d 742, 40 Anz 645 
Cal —Grettenberg v Collman, 5 P 2d 
944, 119 Gal App 7—Remington v 
Mulholland. 6 P.2d 667, 118 Cal 
App 479 

Ill—Erickson ▼. Levin, 286 111 App 
245 

Iowa—^Nielson ▼ Buser, 222 NW. 
866, 207 Iowa 288, following Shel¬ 
don v Chicago Bonding & Surety 
Co, 181 NW 282, 190 Iowa 94S 
Ky —^Whitfield v Kentucky Sales 
Corporation, 278 SW 106, 211 Ky 
809 

La—^Weaks Supply Co v Gulf Re¬ 
fining Co, App, 180 So 883 
Mich —^Neely v International Com 
Products Corporation, 205 NW. 96, 
2'32 Mich 81 

Mo—La Crosse Lumber Co ▼ God¬ 
dard. App, 151 SW2d 466 
NY—Farabella v Porter. 226 NTS 
417. 130 Misc 680 
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Ohio —J & F Hang Co ▼ Fountain 
Square Bldg. 187 NE 872. 46 Ohio 
App 157—Garrett v Lishawa, 172 
NE 845, 36 Ohio App 129 
Or—Spaeth v Becktell. 41 P 2d 1064, 
160 Or 111, 97 ALR 771 
Pa—Duplex Electric Co v Simons, 
Brittain & English, 172 A 159, 113 
Pa Super 163 

S D —Dll ks If Orchard & Wilhelm 
Oo. 256 NW 723, 63 S D 99 
Wyo—Mawson-Peterson Lumber Co 
V Sprinkle. 140 P 2d 588. 59 Wyo 
334, 147 ALR 1089 
40 C J p 474 note 17 [b] 

Lien paper, showing date of filing 
In office of clerk of circuit court, etc , 
must be introduced—Landeis Lum¬ 
ber & Cement Co v Short. 37 S W2d 
981, 226 Mo App 416—Boland v 
Webster, 105 SW 34. 126 Mo App 
591 

72. Ill —^Elmhurst Lumber & Coal 
Co V Alke, 53 N E 2d 139, 321 Ill 
App 364 

Wis—Layne-Bowler Chicago Co v 
Peshtigo Paper Co, 217 NW. 812, 
194 Wis 631 
40 C J p 474 note 18 
Xf verified itesuzed statement does 
not show date on which any of ma¬ 
terial was furnished or labor per¬ 
formed. It does not furnish puma 
facie proof that such was furnished 
within four months of filing lien 
statement —Preuit v. Lail. 243 P 
927, 116 Okl 184 
Evidence htid snfllclent 
Cal—Baird v Havas, 164 P2d 952, 
72 Cal App 2d 520—Davis v Bort- 
veit, 16 P2d 327, 127 Cal App 675 
Colo—Farmers' Life Ins Co v Con¬ 
nor. 257 P 260, 83 Colo 81. 

La —^National Homestead Ass'n v. 

Graham, 147 So i348, 176 La 1062 
Minn—Jandrich v Svabek, 211 N.W 
957, 170 Minn 24 

N M — ^Allison V. Schuler, 36 P 2d 519,. 
38 NM 506. 

Or —Bennett v Bruchou, 9<6 P 2d 762, 
163 Or. 175—Prouty Lumber & Box 
Co V McGuirk, 66 P 2d 481, 166 
Or 418, rehearing denied 68 P 2d 
473, 156 Or 418—Drake v Riley, 
9 P2d 130, 139 Or 172—Block v 
Love, 1 P 2d 588, 136 Or 685 
Wash—^Patrick v Bonthius, 124 P2d 
560, 18 Wash 2d 210 
40 C J p 474 note 18 [a] 

Evidence held msnficient 
(1) To show completion or fur¬ 
nishing of material or labor on a 
date within prescribed period for fll- 
mg lien. 
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as bearing on the question of the timely notice or 
filing of the lien it is important to determine wheth¬ 
er work was done or material furnished under dis¬ 
tinct contracts, the evidence must be sufficient to 
support the finding *^3 

h. Amount of Claim 

In a proceeding to enforce a mechanic’s lien, the evi¬ 
dence must be sufficient to establish the amount of the 
claim for which a lien may be enforced. 


In a proceeding for the enfoi cement of a mechan¬ 
ic’s lien, there must be sufficient competent evidence 
as to the amount of the claim for which a lien may 
be enforced,"^4 and the rules oidinanly applicable 
with reference to the weight and sufficiency of evi¬ 
dence have been applied in the determination of 
the amount due under particulai contracts,*^5 as to 
the existence of a specific contract price,as to the 
reasonable value of work or materials,as to ex- 


jjtL —Texas Lumber Co v E D 
Green Really Co, 140 So 828, 19 
LaApp 585 

Wash —Columbia Lumber Co v 
Bush. 126 P2d 584, 13 Wash 2d 
657—Kellison v Godfrej', 281 P 
733. 154 Wash 219 
Wis —Layne-Bowler Chicagro Co v 
Peshtisro Paper Co, 217 N W 312, 
191 Wis 631 

40 CJ p 474 note 18 [b] (1) 

(2) To show other matters 
Colo—^Western Elaterite Roofing- Go. 

y Fisher, 273 P 19. 85 Colo 5 
Or—Eastern & Western Lumber Co 

V Williams, 276 P 257, 129 Or 1. 
40 C J p 474 note 18 [b] 

Occupation as oondnsive evidence 
Under statute providing that oc¬ 
cupation or use by owner or agent 
shall be conclusive evidence of com¬ 
pletion, contractor’s continuance in 
pel forming contract prevented own¬ 
er's occupation from constituting 
conclusive evidence of completion — 
Mortgage Brokerage Co v W B 
Barr Lumber Co, 16 P 2d 82. 91 Colo 
445 

73. Mich —Sandusky Gram Co v 
Borden’s Condensed Milk Co, 183 
NW 218, 214 Mich 306 
40 C J p 475 note 19 

Evidence held Bnfliclent 

(1) To show, or support finding, 
that labor or materials were fur¬ 
nished under separate contracts 
Ind —Kendall VI lie Lumber Co v. 
Adams, 176 NE 555, 93 IndApp 
141 

La—General Lumber & Supply Co 

V McLellan, App, 200 So 501 

Okl—^Donaldson & Yahn v Stillwa¬ 
ter Building & Loan Ass'n, 4'5 P 2d 
65, 172 Okl 258 

Or—Spaeth v Bccktell, 41 P 2d 1064, 
150 Oi 111, 97 ALR 771 
Wis —Prince v Glubine Co, 234 N 
W 699, 203 Wis 604 

(2) To show, or sustain finding, 
that labor or material was furnished 
under a single or continuous con¬ 
tract 

Colo—Smith V. Stroehle Machinery 
& Supply Co, 126 P2d 841, 109 
Colo 460 

Idaho—Bannock Lumber & Coal Co 

V Tribune Co, 4 P 2d 662, 61 Ida¬ 
ho 226 

40 C J. p 475 note 19 £a] (1). 


<3) To show other matters see 40 
C J p 176 note 19 [a] 

Evidence held insufficient 
Wash—Standard Lumber Co v 
Fields, 187 P 2d 283 
40 C J p 475 note 19 [b] 

74. Mo —Marshall v Hall, Ajpp . 200 
SW 770 

40 C J p 475 note 20 
Evidence held suffiment 
Aik—Brannan v Paul Sanders & 
Son. 144 SW2d 174, 201 Ark 
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Ill—Donkle & Webber Lumber Co 

V Rehrmann, 33 HE 2d 709, 810 
111 App 17 

Kan—Thompson v Matthews, 183 P 
2d 216, 163 Kan 434—Isbell v 
Payne, 147 P 2d 718, 158 Kan 

298 

La—Krause & Managan v Tiacy, 
App, 155 So 283 

Nev—Friendly v Larsen, 144 P 2d 
747, 63 Nev 13'5 

N J —Tile Wholesalers & Importers 
v Ruppert, 17 A 2d 607. 125 NJ 
Law 597 

NT—Owens v Ebner, 74 NTS 2d 
169 

Or—Brodfield v Bollier, 128 P2d 
942. 169 Or 425 
40 C J p 475 note 20 [a] 

Evidence held insufficient 
Ill—Paul V Shukes, 47 NE2d 374. 
317 Ill App 660 

Ky—Stidham v Little’s .\dm’r, 65 
SW2d 1028. 251 Ky 707 
Mo—^Ehll-Behan Lumber Co v Fle- 
gle, App, 186 SW2d 8'62 
Nev—Home Lumber & Coal Go v 
Hartfoid Mining Co, 83 F 2d 1049, 
68 Nev 361 

Or—^Laughlm v Connois, 102 P 793. 
54 Or 184 

Wash—Seattle Lighting Fixture Co 

V Broadway Central Moiket, 286 
P 43, 156 Wash r89, corrected 286 
P 1119, 166 Wash 189 
Xntrod-octlon. in evidence of lien 

statement and account would not 
necessarily show that the account 
was an account stated—Rust Sash 
& Door Co V Bryant, Mo App, 124 
SW2d 544. 

76. Ill—E’lacher v Queen Hedwig's 
Polish Nat Church of Chicago, 63 
NE2d 675, 327 Ill App 215 
Nev—Friendly v. Larsen, 144 P,2d 
747, 62 Nev 136 
40 C J p 475 note 23. 
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Evidence held voffic-ient 
Cal —^W It S,pa1(lin^ Lumbor Co v 
Fradkin, 156 P 2d 450. GS Cal App 
2d 308 

Pa—Hopkins v Gorman nerieflcial 
Union, Dist No 321 of Amhiidge, 
158 A 312, 103 Pa Super 121 
Tex—Switzer v Mills, Civ App, 47 
S W 2d 314. error lefused 
40 C J p 475 note 22 [a] 

Evidence held Insufflcieut 
Cal —Interstate Lumber Co v 
Rightmon. 297 P 579, 112 Cal App 
718 

Mo—^Holekamp Lumber Co v Skay. 
App. 6'5 SW2d 6G9 

76. Evidence held sufficient 

Ill—Kiefer v PwCis. 162 NE r57, 381 
Ill 38 

Ely—Mays v Stegeman, 280 SW 
464, 213 Ky 60 

La —Krause & Managan v Tracy, 
App, 165 So 283 

Mo —Tual V Martin, 65 S W 2d 969, 
228 Mo App 30 
40 CJ p 475 note 23 fa] 

77. Neb—Byrd v Cochran, 68 NW 
127, 39 Neb 109 

40 C J p 175 note 21 
Evidence held sufficient 
Idaho —Bannock Lumber & Coal Co 
V Tribune Co , 4 P 3d 662, 61 Ida¬ 
ho 225 

Ill —McICeown Bros Co v Ogden 
Kennel Club, 269 Ill App 622 
Ind—Central Dredging Co v F G 
Proudfoot Co. 168 NE 229, 87 
Ind App 171 

Tex —Bryant-Link Co v W H Nor¬ 
ris Lumber Go , Giv App , 61 S W 
2d 160, error dismissed 
40 G J p 475 note 24 [a] 

Evidence held insufficient 
Cal—Stone v Eerimian, 246 P 45, 
108 Col 520 

40 CJ p 475 note 24 [b] 

Amount paid by claimant 
In enforcing lien claim based on 
quantum meruit, building contractor 
is entitled to benefit of his bargain, 
and IS only required to show the 
reasonable -value, although proof of 
what he paid is admissible without 
being conclusive on question of rea¬ 
sonable value—'Fuhler v Gohman & 
Levine Const Co. 142 SW2d 452, 
346 Mo 688 
Contract pneo 

Mo—Cabool School Dist v. U S Fi- 
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tras,78 as to the amount of materials delivered,^^ 
as to the work done and its classification,so and as 
to deductions and offsets si 

1. IndebtednesB of Owner to Contractor 

In a proceeding by a subcontractor or materialman to 
enforce a mechanic's lien based on the existence of an 
Indebtedness on the part of the owner to the principal 
contractor, the evidence must be sufficient to show the 
existence of such Indebtedness. 

In a proceeding by a subcontractor or material¬ 
man to enforce a mechanic’s lien based on the exist¬ 
ence of an indebtedness on the part of the oivner 


to the principal contractor, as considered supra § 
174, the evidence must be sufficient to show the ex¬ 
istence of such indebtedness,82 and the general rules 
as to the weight and sufficiency of evidence in civil 
actions have been applied in the determination of 
such fact,83 and in the determination of such ques¬ 
tions as that of good faith in a settlement,84 or m 
payments to the contractor,86 or of payment before 
due88 or without knowledge that claimant was fur¬ 
nishing material,87 as to the withholding of money 
for the payment of claimant,83 as to the amount due 
on abandonment by the principal contractor,89 or 


delity & Guajanty Co, App, 9 S W 
2d 103 

40 CJ P 475 note 24 [c] 

Mere proof of costs of repairs was 
Insufflcient to fix enhancement in 
value of property in woikman'a ac¬ 
tion against owner to recover for 
repaiiing premises—Price v Lee, 
123 So 458, 11 La App 291. 

78. S-ndenco bald saffioieiLb 

(1) In general—^Friendly v Lar¬ 
sen, 144 P2d 747. 62 Nev 135—10 
O J p 475 note 25 [a] 

(3) To sustain recovery for extras 
Ill—Chicago Art Marble Co v A 
Smith & Co, 26 N B 2d 703. 304 lU 
App 682 

M Y —^Zaretsky v Schenectady 

Homes Corporation. 38 N Y S 2d 
666 

Okl —Leland v Oklahoma Const Co, 
55 P2d 1013, 176 Okl 216 
(3) To support referee's findings 
allowing and disallowing certain 
claims of plaintiff for extras in con¬ 
nection with construction of resi¬ 
dence —Stem V Schlafer, 11 N.W 2d 
640, 244 Wia 183, rehearing denied 
12 NW2d <678, 244 Wis 183 

Bvldonoe held xnsnfflcieat 
NT—Stokes Bros v Drefs, 279 N 
YS 884, 244 AppDiv 524 

Waiver of provislosL requuiag wnt- 
ten order 

Where it is contended that defend¬ 
ant owners orally waived provision 
of contract requiring written orders 
for extra items, evidence should 
show with reasonable clearness that 
defendants consented to regard them 
as extra and to pay therefor—Stokes 
Bros V Drefs, supra. 

79. Ala— Wood Lumber Co v 
Greathouse. 148 So 125, 226 Ala 
644 

40 C J p 475 note 26 

8C^ N Y —^Monka v West St Impr 
Co, 134 NYS. 89, 149 App Div 
604 

40 C J p 475 note 27 
Amounti of tune devoted to property 
Where only part of employee’s 
time was devoted to working on cer¬ 


tain property which was being op¬ 
erated by his employer at same 
time that employer was also op elat¬ 
ing other property, in order to be 
entitled to mechanic's lien for un¬ 
paid wages It was incumbent on em¬ 
ployee to show with reasonable de¬ 
gree of certainty amount of time 
which he devoted to property in¬ 
volved—^Holmes Oil Co v Rule. 70 
P 2d 86, 180 Okl 405 

81. Bvidenca held sufflcieat 

(1) In general 

Ark —Edmonson v Hammerschxmdt 
Lumber Co, 108 SW2d 1075, 194 
Ark 612 

Ill—^Baker v Palmer, 75 NB2d 60, 
832 Ill App 284 

Ky —Morgan v Hazard Lumber & 
Supply Co. 15 S W 2d 292. 228 Ky 
1369 

Mo—Reis V Taylor, App, 108 SW 
2d 892 

40 C J p 475 note 28 [a] 

(2) To show, or to sustain finding, 
that owner was entitled to deduction 
or offset 

Cal—Morel v Simonian, 284 P. 694, 
103 Cal App 490 

Ind—Goodwin v Schwartz, 69 NB 
2d 363. 115 Ind App 422 
Iowa—Hagen v Reid, 222 NW 377, 
207 Iowa 39 

Md—^Parker v Tilghman V Morgan. 

Inc, 183 A 224, 170 Md 7 
Minn—^Knutson v Lasher, 18 NW 
2d 688. 219 Minn 694 

(3) To show that damages to fur¬ 
niture and paintings were due to 
conditions for which contractor, 
claiming hen, was not responsible, 
and to owners' voluntary assumption 
of known risk, and hence owners 
were not entitled to deduction from 
amount claimed by contiactoi —^Par¬ 
ker v Tilghman V Morgan, Inc, su¬ 
pra 

(4) To sustain finding that con¬ 
tractor’s defaults counterbalanced 
his claim, except for admitted extras 
for which trial court gave contractor 
credit —Bradfleld v Bollier, 128 P 2d 
942. 169 Or 425 

Evidence held uumifioieiLt 

Wash —^American Plumbing & Steam 
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Supply Co V Alavekiu, 282 P 917. 
154 Wash 436 
40 C J p 475 note 2<8 [b] 

FaUnre of owner to prove cost of 
repairs 

Where contractor claiming lien on 
theory of substantial performance 
made out prima facie case, and own¬ 
er filing crossbill to recoup damages 
for breach of contract failed to 
prove cost of making minor repairs 
or to offer any relevemt testimony 
touching true measure of damages, 
owner was not entitled to claimed 
deduction —^Parker v Tilghman V 
Morgan. Inc. 183 A 224, 170 Md 7 

83. NT-—Smith v Coe, 29 NT 666 

83. Ala—Butler v Hawk. 128 So 
451. 221 Ala 347 
40 O J p 476 note 32 
Evidence held sufficient 
Cal —Santa Cruz Portland Cement 
Co v Snow Mountain Water & 
Power Co, 274 P 617, 96 Cal App 
615 

40 C J p 476 note 82 [a]. 

Evidence held insufflcieiit 
Ala—Butler v Hawk, 128 So 461. 
221 Ala 347 . 

8^ NT—American Clay & Cement 
Corp V Rochester Folding Box 
Co, 171 NY S 720 

85. NT—Drall v Gordon, 101 N 
y S 171, 51 Misc 618 
40 C J p 476 note 34 
Evidence held Insuffidenfe 
DC—Merrill v B R Acker Co. 142 
F2d 102. 79 US App DC 51 
40 C J p 476 note 34 [b] 

86L NY —Tommasi v Aichibald, 
100 NYS 367. 114 AppDiv S38 
40 C J p 476 note 86 

87. Iowa—Chicago Lumber & Goal 
Co V Garmer, 109 NW 780, 132 
Iowa 282 

88- Ill —I Lurya Lumber Co ▼, 
Goldberg, 198 Ill App 374 

89. Cal—G Ganahl Lumber Co v 
Weinsveig. 143 P 1025. 168 Cal 
664 

40 C J p 476 note 38 
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the amount of the contract price lienable where the 
contractor failed to complete the work,30 or as to 
the difference between the cost of completion and 
the contract pnce,®i or as to receipt by the owner 
of money due the subcontractor from the contrac¬ 
tor’s surety An architect’s certificate under the 
piovisions of the principal contract is conclusive as 
to the existence of an indebtedness in the absence 
of fraud 

Deductions for faulty performance or for cost of 
completion Rules ordinarily applicable in deter¬ 
mining the weight and sufficiency of evidence in 
civil actions, have been applied in determining the 
amount which the owner is entitled to be allowed 
for faulty performance by the principal contrac- 
tor®4 or for his failure to complete the work.95 

j. Payment 

In a proceeding to enforce a mechanic’s lien, the 
general rules as to the weight and sufficiency of evidence 
with respect to payment ordinarily apply. 

The general rules as to the weight and sufficien¬ 


cy of evidence with respect to payment ordinarily 
apply in actions to enforce a mechanic’s lien 
Such rules have been applied in the determination 
of a controverted question of payment to a contrac- 
tor,®7 subcontractor or materialman,98 or laborer,9® 
as to the application of pa>ments made to the con¬ 
tractor to the payments of subcontractors or ma¬ 
terialmen,i as to the application of payments made 
to a materialman,2 or as to the duty of a mortgagee 
under a building loan mortgage to see that the prop¬ 
erty was protected from hens in making applica¬ 
tion of the mortgage funds to the payment of a 
building contractor * 

k. Fraud or Bad Faith 

In a proceeding to enforce a mechanic's Hen, the 
general rules regulating the weight and sufficiency of 
evidence ordinarily control in determining controverted 
questions of fraud or bad faith. 

The general rules as to weight and sufficiency of 
evidence have been applied in determining contro¬ 
verted questions of fraud or bad faith,^ as, for ex- 


90 . Cal —Olson-Mahoney Xiumber 
Co V Dunne Inv Co, 159 P 178, 
30 CalApp 332 

91. N Y —Dennison Constr Co v 
Manneschmidt, 97 N E 839, 204 N 
Y 404 

40 C J p 476 note 40 

92. Wi 8 —Pietsch v Sangor, 181 N 
W 812. 173 Wis 301 

93. Va —Maddux v Buclianan, 92 
SE 830, 121 Va 102 

40 C J p 476 note 42 

94. Ill—Sorg V. Crandall, 84 NE 
181. 233 III 79 

40 CJ p 476 note 44 

96. Mich—^Halpin v Gaiznan, 158 
NW 29, 192 Mich 71 

96. Cal—Sourich v Bauch, 279 P 
842, 100 CalApp 289 

Weight and sufTiciency ol evidence 
of payment generally see the C 
JS title Payment i|5 120-121, al&o 
48 CJ p 725 note 43 et seq 

97. Cal—^Albertson v Brooks, 1 P. 
2d 982, 213 Cal 117 

40 C J p 476 note 47 
BvideDdCe held snJIlcieiit 

( 1 ) In general 

Ala—Builders' Supply Co v Smith. 
133 So 721, 222 Ala 554, followed 
in Builders' Supply Co v Phillips, 
133 So 723, 222 Ala 556. and 

Smith V Chestnut, 133 So 723, 222 
Ala 556 

Tex—^Uvalde Paving Co v Town¬ 
send, Civ App , 92 S W 2d 1128 
40 C J p 476 note 47 [a] 

(2) To show, or to sustain finding 
that contractor had been paid in full 
Cal—Smoll v Webb, 130 P 2d 773, 

65 Cal App 2d 456—^Albertson v 
Brooks, 1 P2d 982, 213 Cal 117 


Wash—Eddy v Fern Hill Lumber 
Co. 247 P 466, 139 Wash 373 

98. Evidence held sofflcient 

Cal—Giant Powder Co Consolidated 

V Fidelity & Deposit Co of Mary¬ 
land, 7 P2d 1023. 214 Cnl 639— 
Llewellyn Iron Works v Reed, 11 
P2d 657, 123 CalApp 607 

Conn —Portland Building & Loan 
Ass'n V Peck. 149 A 214, 110 Conn 
€70 

La—^Ruslon Brick Works v Heard, 
App, 177 So 494 

Wash —Stewart Lumber Co v 
Unique Home Buildeis, 291 P 988, 
160 Wash 273 
40 C J p 476 note 48 [a] 

Evidence held insufficient 
Ky—Hodges v Quire, 174 S W 2d 9, 
205 Ky 78 

Tex— Spiowls V Youngblood, Civ 
App, 23 S W 2d 879, reversed on 
other grounds Harveson v Young¬ 
blood, Com App. 38 SW2d 781. 

40 CJ p 476 note 48 [b] 

99. Evidence held Insufficient 

To show that labor claim was un¬ 
paid—^Nellis v Johnson, 67 P2d 
392, 67 Nev 17 

1. Evidence held sufficient 

Minn—‘A Y McDonald Mfg Co v 
Lima. 244 NW 804, 187 Minn 240 
40 CJ p 476 note 49 

Evidence held insufficieut 

Tenn—Richmond Sezew Anchor Go 

V E W Minter Co. 300 S W 674, 
156 Tenn 19 

a. Mich — Slater v. Christenson, 198 
NW 224, 226 Mich 621. 

40 CJ p 476 note 50. 
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Evidence held sufficient 

Conn—Ford Eros v Frederick M 
Ward Co, 140 A 754, 107 Conn 
425 

Idaho —Idaho Lumber & Hardware 
Co V DiG acomo, 102 P 2d 637, 61 
Idaho 383 

Tex—Investor's Syndicate v Dallas 
Plumbing Co , Civ App , 61 S W 2d 
1039 

40 CJ p 476 note 50 [a] 

3 Minn—Jefferson v Lone. 132 N 
W 299, 115 Minn 314 

4. Clear and convincing evidence is 
required to establish fraud—Mon¬ 
roe St Lumber Co v Garvey, 17 
P2d 901. 171 Wash 181 
Evidence held sufficient 
Conn—J L Purcell, Inc, v Llbbey, 
149 A 225, 111 Conn 132, 68 A L 
R 1258 

Fraud between owner and contiac- 
tor 

( 1 ) Evidence in suit on mechan¬ 
ic's lion claim failed to establish 
that contract between owner and 
gcneial contractor hied for record 
was fraudulent for purpose of de¬ 
feating claims of subcontractors and 
materialmen—Ewart v Johnson, 166 
A 716, 11 N JMisc 472 

(2) Fact that there was consider¬ 
able difference between bids of con¬ 
tractor and next lowest bidder did 
not indicate fraud between owner 
and contractor as regards liability 
to claimants in concursus —Cook v 
Rust on Oil Mills & Fertilizer Co, 
127 So 347, 170 La 10 

<3) Fact that owner through arch¬ 
itect exercised authority in selecting 
material and directing construction 
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ample, in the placing of title m the name of anoth¬ 
er,® in the making of overcharges in a hen state¬ 
ment,® in the inclusion of nonlienable items,^ in de¬ 
livery of an item of material at a considerable time 
after other material was furnished,® in the con¬ 
struction of the building,® in the furnishing of ma- 
terial,iO in inducing claimant not to file a lien,!^ 
or in conspiring to defraud the contractor ^2 

L Waiver and Estoppd 

In a proceeding to enforce a mechanic’s lien, the evi¬ 
dence must be sufficient to establish an alleged waiver of, 
or an estoppel to assert, the lien 


In a proceeding to enforce a mechanic’s lien, the 
evidence must be sufficient to establish an alleged 
waiver of the lien,^2 or waiver of rights under a no¬ 
tice by a materialman to the owner,^* or facts on 
which an estoppel is claimed 

m. Fnonties 

In a proceeding for the enforcement of a mechanic’s 
lien, a contention as to the priority between the me¬ 
chanic’s lien and other liens and encumbrances must be 
established by sufficient evidence. 

In a proceeding to enforce a mechanic’s lien, a 
contention as to the priority or want of prionty be- 


of building did not Indicate fraud, 
with respect to liability to claim 
ants in concursue—Cook v Ruston 
Oil Mills & Fertilizer Go , supra 
(4) Evidence established good 
faith of contractor in making con 
tract with owner to build residence 
in determining issue whether amount 
due under judgment on contract 
against owner belonged to contrac¬ 
tor or his creditors—Bio'nn v Ber¬ 
ry. 12S So 137, 170 La 706 

6 . NT —Curtis Bros Lumber Co 
V Madansky, 126 NTS 443. 141 
App Div 883 

6 . NY—Schenectady Homes Corpo¬ 
ration V Greenside Painting Cor¬ 
poration, 37 N Y S 2d 63 

40 C J p 476 note 55 
Svidenoe held Buffleient 

(1) To justify finding that lien 
claimants filed e'ccessive cleum 
through unintentional mistake—Mer¬ 
man V Ryakamp, 209 NW 62, 236 
Mich 140—40 C J p 476 note 55 [a] 
(3) 

(2) To show Intentional exaggera¬ 
tion of claim 

Minn—Standard Lumber Co Vi. Al- 
saker. 289 NW 827, 207 Minn 63 
N T —Parsons v Dura Realty Cor¬ 
poration, 240 N Y S 642, 136 Misc 
700 

(3) To support finding of falsity 
of statement of material and labor 
furnished—Martin v Standley, 265 
P 1021, 90 Cal App. 429—10 C J. P 
176 note 65 [a] ( 1 ) 

Evidence held liunifflolent 
N T —Clemente Const Corporation v 
P T Cox Contracting Co. 16 N Y 
S 2d 483, 172 Misc 904 
Or—^Davia v Bertschinger, 241 F 63, 
116 Or 127 

Wash —^Westinghouse Electric Sup¬ 
ply Co V Hawthorne, 160 P 2d 55, 
21 Wash 2d 74 
40 CJ p 476 note 65 {hi 

7. Mo—Gill V Hama, 24 SW2d 
•673, 224 Mo App 717 

Or—Stewart v Spalding, 141 P 1127, 
71 Or 310 

8 . Mich—^Neely y International 

Corn Products Corporation, 205 N j 
W 96. 232 Mich 81—Tpsilanti j 


Lumber & Coal Co v Leslie. 188 
NW 395, 218 Mich 664 
Wash—Petro Paint Mfg Co v Tay¬ 
lor, 265 P. 165, 147 Wash 158 

3. Mich—Zilz V Wilcox. 157 NW 
77, 190 Mich iS6 
Evidence held insufiicient 
Cal—Union Supply Co v Moms. 30 
P 2d 39 i. 220 Cal 331 

10. Neb—Watkins v Kobiela, 121 
NW 448, 84 Neb 423 

11. N T —Dinkel v St Teresa Ro¬ 
man Catholic Church, 135 N Y S 
221, 160 AppDiv 848 

12 . Pa.—O'Kane v Murray, 97 A 
94. 252 Pa 60 

13. Hich —Gottesman v United Sav 
Bank, 289 NW 250, 291 Mich 
551 

Proof miist he clear, unequivocal 
and satisfactory 

Iowa—7«oce Lumber Co v Meir- 
shalllown Const League, 283 NW 
912, 226 Iowa 274 

Fa —Clavton v Lienhard, 167 A 321, 
312 Pa 433 

Wash —^Pacific Lumber & Timber Co 
V Dailey, 111 P 869, 60 Wash 
566 

Evidence held raffioleat 

(1) In general 

Cal—W R. Spalding Lumber Co v 
Fiadkin, 156 P 2d 450, 68 Cal App 
2d 308 

Kan —^Augusta Building & Loan 
Ass’n V Speck, 286 P 616, 130 Kan 
46 

40 C J p 477 note 63 [a] 

(2) To show, ox sustain finding, 
that lien was waived 

Ala—Grayson v George, 145 So 427, 
226 Ala 106. 

Cal —^Reinhart Lumber & Plamng 
Mill Co V Hladik, 259 P 363 
Minn —^Thompson Lumber Co v 
Gruesner, 224 NW 849, 177 Mmn 
111 

(8) To show, or to sustain finding, 
that lien was not waived—Saginaw 
Lumber Co v Wilkinson. 264 NW 
240, 266 Mich 661—40 C J p 477 note 
J3 La] (1) 


Evidenca held ansnfilcient 
Cal —Baird v Ocequeda, 67 P 2d 
1055, 8 Cal 2d 700 
to CJ p 477 note 62 [b] 

Prand in obtaining waiver 

Subcontractors, seeking to a\ oid 
contract by which they waived Inns 
on ground it i\'as obtained by fraud 
and to foreclose materialman's lien 
notwithstanding such waiver, failed 
to sustain burden of proving such 
fraud—Baird v Lascy, 161 P 2d 996, 
71 Cal App 2d 142 

mistake in waiving lien 

In contractor's action to cancel 
waivei of lien and to recover amount 
claimed to be due for repairing de¬ 
fendants' house, evidence sustained 
jury’s finding that plaintiff accepted 
certificate of building and savings 
association stock as payment to the 
extent of its face value rather than 
to the extent of its then fair market 
value, and that the parties were not 
mutually mistaken regarding the 
then market value of the stock — 
Better Properties v Kocher, 1 NW 
2d 167. 239 Wis 294. 

14. Mich—^Hartwick Lumber Co r 
Chonoski. 185 N W 774, 216 Mich 
424 

15. Mich—Saginaw Lumber Co v 
Wilkinson, 254 NW 240. 266 Mich. 
661 

40 C J p 477 note 64. 

Evidence held sufaclant 
Fla—^Roughan v Rogers, 199 So 573, 
145 Fla 421 

40 G J p 477 note 64 [a] 

Evidence held msnfilcieiLt 
Cal—Mabrey v McCormick, 272 P 
289, 205 Cal 667—^Baird v Havas, 
164 P2d 952. 72 Cal App 2d 520— 
Hammond Lumber Co v.. Weeks, 
287 P 573, 105 Cal App 315 
Md—Bounds v Nuttle, 30 A 2d 263, 
181 Md 400 

Mich—Saginaw Lumber Co v Wil¬ 
kinson, 254 NW 240, 266 Mich 
661. 

Wash —Standard Lumber Co ▼ 
Fields. 187 P 2d 283 
40 CJ p 477 note 64 [b] 
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tween the mechanic’s lien and other hens or en¬ 
cumbrances must be established by a sufficiency of 
the evidence In various cases the evidence has 
been held sufficient or insufficient with respect to 
prioiity between a mechanic’s hen and other hens, 
claims, and encumbrances,^^ such as other mechan¬ 
ic's liens,^® mortgages,security^® or trust^i deeds, 
or vendor's hens 22 


Clear and positive evidence by a purchaser at a 
mortgage foreclosure sale that he had no knowledge 
of any unrecorded materialman's claims outweighs 
uncertain and indefinite testimony that such in- 
fo! mat ion was given to him by claimant's agent 
and supports a judgment denying priority of the 
mechanic's hen 22 


D TRIAL OR HEARING 


§ 311. In General 

The trial or hearing in an action to enforce a me¬ 
chanic's lien should be confined to the issues, and no 
hearing need be had on matters not in issue. 

General rules as to trial apply m an action to 
enforce a mechanic's hcn,24 and whei e the proceed¬ 
ing IS regarded as an equitable one, as discussed su- 
pia § 264, the course of procedure as far as it re¬ 
lates to the mode of trial is in accordance with the 

16. Pa —McCrady-Rodgera Co v 
Dunlap, Com PI, 89 Pittsb Lieg J 
637 

R I —^Placella v Pineli, 158 A 372, 

62 RI 121 
40 C J p 477 note 65 
Priorities geneially see supra §§ 197- 
215 

17. Ark—Middleton v Watkins 
Haidwaro Co, 116 S'W’Sd 1043, 196 
Ark 133 

40 CJ P 477 note 65 
Other creditors 

Iowa—Joyce Lumber Co v Mar¬ 
shalltown Const League, 283 N W 
912, 226 Iowa 274 
PnroliaBer 

Evidence showed that alleged pur- 
chasei, notwithstanding absence of 
statutory lis pendens notice, had 
knowledge of mechanics' lien suit, 
and Iheiefore could not pruvail as 
against lienholders—Jurgens v Sher¬ 
idan, 296 P 840, 13C Or 43 

18. Evidence held sufflcient 
Iowa—Jo>cc Lambct Co v Mar¬ 
shalltown Const League, 283 N 
W 912, 226 Iowa 274 

19. Pa—McCiady-Rodgczs Co v 
Dunlap, Com PI, 89 Pittsb Leg J 
637 

RI—Placella v Pineli, 158 A 372, 

52 RI 121 

Evidence held snihcient 
Cal—Bank of Italy v MacGill, 269 
P 666 , 98 CalApp 228 
Ill—Moulding-Brownell Corporation 
V E C Delfosse Const Co, 26 N 
E2d 709, 304 IllApp 491 
Iowa—Queai Lumber Co v McNeal, 

284 NW 479, 226 Iowa 631 
Minn—^Anderson v Iverson Outdoor 
Life, 245 NV7 865, 187 Mmn 808— 

Thompson Lumber Co v Gruesner, 

224 NW 849, 177 Minn 111 


practice in equity except in so far as modified by 
Statute 25 Where legal and equitable jurisdiction is 
exercised by the same tribunal, the issues, whcthei 
of fact or at law, are tried by the court as an is¬ 
sue in the action 26 A notice of trial required by a 
local statute is necessary in order to bring the is¬ 
sues involved regularly to trial 27 

Ordinarily, the trial or hearing extends and is 
confined to the issues,28 and no hearing need be had 

I 

Mo—Gardner v North Kansas City 
Alfalfa Mills, App, 61 SW2d 374 
10 CJ p 477 note C5 [aj ( 2 ), (3) 

22. Tex—King v IT.impton, 113 S 
W2d 173, 131 Tex 85 
Evidence held sufflcient 
Kv—T W Spinks Co v Pathoud 
Bros. 02 SW2d 50. 263 Ky 119 
Tex—^Dallas Plumbing Co v Har¬ 
rington, Civ App, 275 SW 190 
10 CJ p 177 note 65 [a] (4) 

23 Iowa—Magnesite Products Co 
V DonsniillLr, 234 NW 614, 207 
Iowa 303 

24. Ga—^West Lumber Co v Mc- 
Pheison, 159 SE 868, 173 Ga 63 
Necessity of pniticiilar proof held 
waxvod 

Ill —Donklc & Webber Luinhoi Co \ 
RelJiniann. 33 N E 2d 709, 310 Ill 
App 17 

Kan—Thompson v Matlhevs, 
183 P2d 216, 163 Kan 431 
N Y —Hubbell v Sclircyor, 4 Daly 
3b2. 11 Al>bPr,NS 281. rovut cd 
on other gzounds 15 Abb Pi ,N S 
300, 56 NY 604 

26. N Y —Ilubboll v Schieyor, su- 
pia 

27. NY—Hinkle v Sullivan, 95 N 
ITS 788, 108 AppDiv 316—Ma¬ 
honey V McWalters, 36 N Y S 149, 
91 Hun 217 

28. Conn—Lampson Lumber Co v. 
Chiaielh, 123 A 909, 100 Conn 301. 

40 C J. p 479 note 6 
Time for removal of hulldiiig' 

Question of what constitutes rea¬ 
sonable lime for removal of build¬ 
ing on sale to satisfy mechanic's lien 
depends on paiticular circumstances 
ELS to which parties have right to be 
heard—English v Olympic Auditori¬ 
um, 52 P 2d ?67, 10 Cal App 2d 196 


Mont—Downing v Crippcn, 138 P 2d 
575, 114 Mont 136—Fedcial Land 
Bank of Spokane v Green, 90 P 2d 
489, 108 Mont 56 

Okl — Suthei land v Lambai d-H i rt 
Loan Co, 66 P 2d 623, 179 Okl 
486—Yarhola v Long-Bell Lumber 
Co, 349 P 722, 120 Okl 10 
Utah —^Wilcox V Cloward, 56 P 2d 1, 
88 Utah 603 

Wash —Sloneway Lumber Co v Uni- 
veisdl Mortg Cozpoiation, 286 P 
62, 156 Wash 91 

Wib—A Lentz Co v Duuglierty, 201 
NW 218, 218 Wis 493 
40 C J p 477 note 65 fa] (1) [b] 
Evidence held insufficient 
US—Frank T Budge Co v Hortt, 
CCA Fla, 32 P 2d 157 
Ala —Tallapoosa Lumber Co v. 
Copeland, 134 So 658, 223 Ala 41, 
75 A L R 1325 

Iowa —First State Bank of Fred¬ 
ericksburg V Westendorf, 239 N 
W 73, 213 Iowa 476 
R I—Placella v Pmeli, 158 A 372, 
52 RI 121 

Utah—^Wilcox V Cloward, 56 P 2d 1, 
88 Utah 5U3 

40 CJ p 477 note 65 [c] (1) 

SO. Evidence held msnfflcient 
Ga —Georgia State Sav Ass'n v 
Wil&on, 6 SE2d 14, 189 Ga 21 

21. Evidence held snfficient 
Cal —Hayward Lumber & Invest¬ 
ment Co V. Corbett, 33 P2d 41, 
138 CalApp 644—^Hammond Lum¬ 
ber Co V Roubian, 30 P 2d 440, 137 
Cal App 156—^Hayward Lumber & 
Investment Co v Naslund, 13 P 2d 
775, 125 CalApp 24 
Minn — Landers-Momson-Christen- 
son Co V Ambassador Holding Co , 
214 NW 503, 171 Minn 445. 53 A 
LR 673 
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as to matters not in issue 2® A trial on an issue of 
fact may not be had while no disposition has been 
made of an issue of law presented by a demurrer 
to the complaint 30 Where there is an issue of fact 
involved, the court may not enter a decree without 
having testimony, even though defendant should 
not contest 31 It is sufficient that the judge tries 
and disposes of all questions necessary to be tried 
to enable him to dispose of the action 32 a contrac¬ 
tor suing the owner may waive his mechanic’s lien 
at the trial and rely on the common-law right to a 
general judgment 33 

Time of trial and continuance It is substantial 
error to force a defendant, over his objection, into 
a trial at a term prior to that at which the action 
first becomes triable 34 The hearing may be post¬ 
poned from time to time,35 and the court may grant 
a continuance for the purpose of bringing in parties 
not served®® 

Submission of is^s to jury. Some statutes spe¬ 
cifically authorize a trial by jury of issues of fact 
arising in the action 37 Under such a statute, either 
party may demand the submission of issues of fact 
to a jury, 38 but, m the absence of such demand, the 
court may determine the issues,39 or may refer such 
issues of fact to a jury as it may deem proper.40 

Reception of evidenee and objections thereto 
Evidence that is proper to be received may be in¬ 
troduced out of its regular order, at the discretion 
of the trial judge,41 but incompetent evidence is 
properly excluded 42 A motion to reopen a case to 


permit the introduction of further evidence in the 
cause IS addressed to the sound discretion of the 
court ^3 So, it IS within the discretion of the trial 
court to permit plaintiff to offer additional evidence 
after defendant has moved for a nonsuit,44 or to 
permit plaintiffs to testify in rebuttal contradicting 
defendant’s contention that plaintiffs had waived 
their right to a lien 45 After verdict finding the 
amount of indebtedness, it is not error to admit 
evidence as to the lien, etc, since the existence of 
the hen and priorities of the lienholders are ques¬ 
tions for the court 4® The general rule is applied 
that in order to show error objections to evidence 
must be made when it is offered, and must be spe¬ 
cific 47 An alleged variance between the evidence 
and claim must be specifically pointed out in the 

trial court®® 

§ 312. References 

Ordinarily, in a proceeding to enforce a mechanic’a 
lien, a reference will not be ordered of the mam issue m 
the case, but a reference may usually be had to take 
proofs, state accounts, and ascertain and report particu¬ 
lar facts. 

Under the rules applicable to equitable actions 
generally, a reference will not ordinarily be ordered 
for the trial of the mam issue in an action to en¬ 
force a mechanic’s lien, 4 9 and, where the answer 
substantially denies every material allegation of the 
bill and no proof is taken thereafter to sustain the 
bill. It IS improper to refer the cause to a commis¬ 
sioner to enable plaintiff to make out his case so 
Also, in jurisdictions where an action to foreclose 


Anottier pending suit held not to 
preclude ascertainment of amount of 
contract price remaining unpaid — 
Pierce, Butler & Fierce Mfg Corpo¬ 
ration V Enders, 174 A 169, 118 
Conn 610 

29. Conn—Lampaon Lumber Co v 
Chiarelli, 123 A 909, 100 Conn 301 

40 C J p 479 note 6 

30. Ind—Waldo v Richter, 17 Ind 
634 

31. Ga—^McConnell v Bryant, 88 
Ga 639 

32. Mo—La Crosse Lumber Co v 
Goddard, App, 151 SW2d 465 

40 C J p 479 note 14 
33- NJ—Booye v Ries, 184 A 86, 
102 NJLaw 322 

34. Kan—^Rice v. Simpson, 26 Kan 
113 

40 C J p 479 note 23 

35. Va —Lecter v Pedigo, 4 S E 
703, 84 Va 309 

40 C J p 479 note 24 

36. Mo—Schulenbuig v Werner, 6 
Mo App 292 

40 C J p 479 note 23 


37- Wis—Bartlett v Clough, 68 N 
W 876, 94 Wis 196 

40 CJ p 480 note 37 
Right of trial by jury in mechan¬ 
ic’s lien proceedings generally see 
Juries § 28 

Right to jury trial in compulsory 
references generally see Juries § 
94 

View of Jury 

Under a statute providing that, 
where a juiy is called in a mechan¬ 
ic's hen suit, their verdict is as con¬ 
clusive as in other cases, the jury 
may view the premises without the 
Judge's presence, in the absence of 
a request by either parly—Moritz v 
Larsen, 36 NW 331, 70 Wis 569 

38- Wis—Bartlett v Clough, 68 N 
W 875, 94 Wis 196—Wilier v 
Bergenthal, 7 NW 362, 60 Wis 
474 

39- Wis—Wilier v Bergenthal, su¬ 
pra 

4a Wis—Bartlett v Clough, 68 N 
W 876, 94 Wis 196—^Huse v 
Washburn, 18 NW 341, 69 Wis 
414 


41. Mont—^Bardwell v Anderson, 32 
P 286, 13 Mont 87 

42. Ga—^West Lumber Co v Mc¬ 
Pherson, 169 SE 868 , 173 Ga 63 

43. Ky—Hoosier Bldg Tile & Silo 
Co V Peet, 47 SW2d 1066, 243 Ky 
290 

44. Pa—^Hastings v Thompson, 47 
Pa Super 424 

46. Pa —VToy V McCann, 47 Pa Su¬ 
per 458 

46. Kan—Carr v. Hooper, 29 P 398, 
48 Kan 253 

47. Cal—Georges v. Kessler, 63 P 
466, 131 Cal 183 

40 C J P 479 note 31 

48- Ill —Bonner, etc, Co v Han- 
sell, 189 111 App 474 

49. NY—O'Brien v New York 
Butchers' Dressed Meat Co, 105 
NYS 950, 64 Misc 297 

40 C J p 480 note 42 

50. WVa—Gist V Virginian R Co, 
90 SE 554, 79 WVa 167 
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a mechanic’s lien is regarded as an action at law, a 
compulsory order of reference to determine issues 
of law and fact may not be made®^ As in other 
cases, however, reference may be had in mechanics* 
hen proceedings to referees, auditors, masteis, and 
the like, to take proofs, state accounts, and ascer¬ 
tain and report particular facts ^2 Under a statute 
conforming the practice in mechanics’ lien proceed¬ 
ings to that in actions on contract, a provision of a 
practice act authorizing the reference of an account 
is applicable After submission to a referee to 
hear and determine an issue, the hen cannot be dis¬ 
charged on an application based on ex parte affi¬ 
davits touching the merits 54 The fact that an or¬ 
der of reference is excessively broad in its terms is 
not necessarily fatal to the validity of the proceed¬ 
ing where the court amplified the referee’s findings 
by findings of its own 55 

Powers and duties of referee, fees A referee 
in a proceeding to enforce a mechanic’s hen ordi¬ 
narily has no powers except those conferred on him 
by the appointment 55 He cannot delegate any of 
his powers to others,57 and his authority terminates 
when he makes and files his decision 58 Accord¬ 
ingly, after signing his decision he has no jurisdic¬ 
tion to take any further action,®® and his acts of 
signing the final judgment of foreclosure®® and ap¬ 
pointing a referee to sell the property8i are super- 
fiuous and unauthorized. The allowance and pay¬ 


ment of a referee’s fee before his duties are com¬ 
pleted and his report is made have been held pre¬ 
mature 82 

Hearing and notice. On a reference to ascertain 
claims and report on liens and their priorities, the 
parties are entitled to notice of the time and place 
for the hcanng of proofs ,65 but one who siifTers a 
petition to be taken as confessed is not entitled to 
notice of the taking of testimony before the mas¬ 
ter 6* 

Report and findings General rules applicable to 
a master’s repoit or findings, as discussed in Equity 
§§ 539-543, or to the report or findings of a referee, 
as considered in the CJ S title References §§ 111- 
149, also 53 CJ p 743 note 72-p 768 note 41, gov¬ 
ern the report or findings of referees and the like 
in mechanic’s hen proceedings 65 It has been held 
that a referee’s report in compliance with the stat¬ 
ute is prima facie evidence of the facts therein 
found and reported 66 Where the complaint alleges 
that claimant was prevented by certain causes from 
full performance of his contract, a refeiee’s report 
finding that plaintiff did not complete his contract 
should find also the ultimate facts as to whether 
the failure to complete was due to the causes al¬ 
leged 67 Where the finding clearly indicates the 
amount due on the lienor’s contract, a failure to find 
such amount in terms is not necessarily fatal 68 


51. sc—Miles V Clyde, 141 SE 
107, 142 S C 475 

52. Cal—Baiker Bros v Coates, 
297 P 8. 211 Cal 756 

40 C J p 480 note 41 
Validity and priority of liens 

Equity court may refer mechan¬ 
ic's liens sued on to commissioner to 
determine their validity and prior¬ 
ity—Rust V Indiana Flooring Co, 
145 SE 321. 151 Va 845 
Fallnre of clerfc to order reference 
Under a statute requiring the clerk 
to enter en order referring such a 
cause of action to a master commis¬ 
sioner, the fact that this was not 
done, did not affect jurisdiction or 
touch validity of proceedings—Lor- 
ton V Ashbrook, 295 SW 1027, 220 
Ky 830 

B3i N J —^Taylor v Thornton, 79 A. 
330. 81 N J Law 7—New York Met¬ 
al Ceiling Co V Kieman, 65 A 
444, 73 NJLaw 763 
54. NT —McGuckin v Coulter, 33 
NY Super 324, 10 AbbPr.NS 128 
56. Cal—Barker Bios v Coates, 297 
P 8, 211 Cal 766 

56. NY —Addazzio v Ealbfieisch, 
265 NTS 710, 148 Misc 336 

57. N Y —^Addazzio v. Kalbfleisch, 
supia 


53. NY—^Decker v Canzoneri, 9 N 
YS2d 210, 256 App Div 68—Ad¬ 
dazzio V Kalbfleisch, 265 N Y S 
710, 148 Misc 335 

BSk. NT —Decker v Canzoneri, 9 N 
YS2d 210, 256 App Div 68 
GOl NY —Decker v Canzoneri, su¬ 
pra 

61. N Y —^Addazzio v Kalbfleisch, 
265 NTS 710, 148 Mi&c 335 

Jadioial fonction 

The appointment of a referee is a 
judicial function and can be exer¬ 
cised only by the court or a judge 
theieof, and such function cannot bo 
delegated by the court to an odcial 
referee—^Decker v Canzonexi, 9 NY 
S2d 210, 256 App Div 68 

62. Okl —Consolidated Cut Stone Co 
V Seidenbach, 75 P 2d 442, 181 Okl 
678 

63. Ky—Carl v Giosse. 66 SW 
604, 23 KyL 1586 

64. Ill—Fergus V Chicago Sash & 
Door Co, 61 Ill App 364 

05. Ga—Robinson v Reese, 165 S 
E 744, 175 Ga 574 
Findings held not invalid 

In suit to establish and enforce 
materialmen's and laborers’ liens, 
mere fact that auditox, to whom 
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case was referred, found that plain¬ 
tiffs' liens, which were authorized to 
be, and were actually, set up as stat¬ 
utory liens were equitable liens did 
not vitiate them—Christian v Bre¬ 
mer 34 SE2d 40. 199 Ga 285 
Omission of Irrelevant dndings 
111—Fischer v Queen Hedwig’s Po¬ 
lish Nat Church of Chicago, 63 N 
E2d 676, 327 Ill App 215 
Motion to suppress testimony tak¬ 
en before commissioner was piopcr- 
ly denied, where irrcgulaxities in 
proceedings were waived or correct¬ 
ed by court, and testimony con* id- 
czed by couit was coriect transciipt 
—AUaid v Swame, 226 NW 659, 217 
Mich 642 

Confirmation of referee's report, 
without first submitting appropri¬ 
ate issues to the juiy, was held im¬ 
proper—^Brown V Broadhurst, 150 
SE 355, 197 NC 738 

66 . N J —^New York Metal Ceiling 
Co Vi Kiel nan, 65 A 444, 73 NJ. 
Law 763 

67. Wis —^Whalen v. Eagle Lime 
Products Co, 143 NW 689, 156 
Wis 26 

68 . Conn—Persky v Puglisi, 127 A 
351, 101 Conn 658 
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Exceptions A party desiring to except to the re¬ 
port must do so at the proper time A general 
exception that the report is contrary to evidence is 
sufficient in a case where the report itself is gener¬ 
al One who allows the petition to be taken as 
confessed must except to the master’s report if he 
desires to question the master's conclusions of fact 
contained thercm It has been held that a court 
rule requiring exceptions to a referee's report to be 
made in the first instance at special term does not 
apply to a reference in mechanics’ lien proceed¬ 
ings.'^^ Where the decree is in effect a ruling on 
the exceptions to the master’s leport, the failure to 
make a formal order disposing of them is not 
harmful ^3 Where exceptions have been filed to the 
referee's report awarding payments to certain lien¬ 
holders, the owner makes pa 3 rment before confirma¬ 
tion of the report at his own risk 

Resitbmission Where otherwise proper, the 
granting of a motion to recommit for further proof 
IS discretionary with the court ^5 A resubmission 
will not be granted because of a dispute as to an 
Item as to which evidence was completely available 
at the time of the original hearing before the ref¬ 
eree.^* Advantage may not be taken of the failure 
of the referee to find whether an overstatement was 
innocent or with an intent to deceive in the ab¬ 
sence of a motion to recommit This, also, is true 
of a failure to apportion damages for defective 
work and materials between several subcontractors 
whose work is found to be improperly done ^8 

Conclusivcness and effect Where an order of 
reference is properly made, findings of the referee, 
it has been held, stand as the findings of the court, 
and the referee’s decision as to a mixed question of 
law and fact will not be disturbed in the absence of 


a misapplication of the law®® Where a reference 
by agreement is entered into by the parties, in which 
they submit all matters in controversy, a question 
of law and fact not raised by proper plea or before 
the referee cannot be raised thereafter ®i Where 
interveners have stipulated in an order of reference 
that the amount due from defendants under the con¬ 
tract shall constitute the fund to be divided, they 
cannot object to a deduction of damages for delay 
as provided for in the contract ®* 

§ 313. Survey 

In a proper case a commissioner may be appointed 
by the court to survey or ascertain the boundaries of the 
premises on which a lien is claimed. 

In a proper case a commissioner may be appointed 
by the court to survey or ascertain the boundaries 
of the premises on which a hen is claimed.®® 

§ 314. Questions of Law and Fact 
a In general 
b Particular questions 

a. In General 

In proceedings to enforce mechanics’ liens, questions 
of law are for the determination of the court, while is¬ 
sues of fact are to be determined by the Jury or the trial 
court sitting without a jury. 

In a proceeding to enforce a mechanic’s hen, as 
in other civil actions, questions of law are for the 
determination of the court,®* while questions of fact 
are to be determined by the jury,®® or, where the 
case is tried without a jury, by the court ®® Ac¬ 
cordingly where there is evidence tending to sup¬ 
port claimants’ cause, notwithstanding there may be 
evidence to the contrary, the questions so raised 
must be left to the triers of the facts,®'^ and this is 


69. Va—First Nat Bank v Wnaht, 
150 SE 255. 163 Va 429 

TO. N J —^New York Metal Ceiling: 
Co V Eieman, 65 A 444. 73 N J 
Law 763 

71m Ill —Ferenia v Chicagro Sash & 
Door Co, 64 Ill App 364 

78. NT—Schaettler v Gaidiner, 4 
Daly 56, 41 How Pr 243, appeal 
dismissed 47 N Y 404 

73. Ill —Gilbert v Croshaw, 178 lU 
App 10 

74. NC—^West v. Laiig:hinsrhoiise, 
93 SE 719, 147 NC 214 

75. Ky—Hoosier Bldg: Tile & Silo 
Cb V Feet. 47 SW2d 1066, 243 
Ky 290 

76. NY—Western Sash, Door & 
Lumber Co v Gaul Constr Co, I 
126 NYa 1110 


177. Conn—^Persky t Pugrlisi, 127 A 
361, lOl Conn 658 

140 C J p 481 note 63 

73L Conn —Capitol City Lumber Co 
▼ Sudarsky, 111 A 349, 96 Conn 
336 

40 C J p 481 note 64 

79- Cal —^Barker Bros v Coates, 297 
P 8 . 211 Cal 756 

80. NH—Kent v Brown, 59 NH 
236. 

81. Pa—Scott V Robeits, 7 Pa Dint 
606, 21 Pa Co 491 

NC—'West V Laugrbinghouse, 93 
SE. 719, 147 NC 214 

83. Pa —^Menner v Nichols, 8 A 
647, 5 PaCas 356 

40 C J p 481 note 68 

84. Okl—-Waken v Gensman Bros 
& Co, 243 P. 324, 116 Okl 106 

85. Mo —Henry Evers Mfg: Co v 
Grant. App, 284 SW. 525. 
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Okl—^Union Bond & Investment Co 

V Bernstein. 139 P. 974, 40 Okl 
527 

Pa—^Mosa & Blakeley Plumbing Co 

V Schauer, Com PI, 91 Pittsb-Leg 
J 519 

Probative force of the evidence is 
for the jury—Atlas Supply Co v 
McCurry, 156 SE 91, 199 NC 799 

86 . Conn —^Portland Building & Loan 
Ass'n V Peck, 149 A 214, 110 Conn 
670 

Mo —Moller^Vandenboom Lumber Co 

V Boudreau, 86 S W.2d 141, 231 Mo 
App 1127 

Okl—Union Bond & Investment Co 

V Bernstein. 139 P. 974, 40 Okl 
527 

87. Mo —Quigley v. William M 
Rideout & Co., App., 127 SW2d 
87 

Pa.—^Nusbaum v Warwick Hotel Co, 
170 A 388. 112 Pa.Super. 277—Vol- 
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true, e\ en though the evidence preponderates in fa¬ 
vor of defendant 

If, on the other hand, the particular facts are un¬ 
disputed or ascertained, it is for the court to deter¬ 
mine the ultimate fact,89 and, if there is no evidence 
of an essential fact without proof of which claim¬ 
ant IS not entitled to a lien, a demurrer to the evi¬ 
dence should be sustaincd^o or a dismissal^i or non- 
suit**^ granted 

b. Particular Questions 

(1) In general 

(2) Lienable character of claim 

(3) Agreement or consent of owner 

(4) Performance of contract 

(5) Lien, claim, statement, or notice 

(6) Amount and payment 

(1) In General 

In proceedings to enforce mechanics* liens, questions 
relating to the existence of the debt or lien and other 
particular questions have been held to be questions of 
fact for the triers thereof, but the question whether re- 
spondents are proper parties has been held to be one of 
law. 

Under the rule discussed supra subdivision a of 
this section that questions of law are for the deter¬ 
mination of the court and questions of fact are for 


die jury in proceedings for the enforcement of me¬ 
chanics’ liens, numerous particular questions have 
been held to be questions of fact for the triers there¬ 
of,® 8 such as questions relating to the existence of 
the debt®4 or lien,®^ the correctness of an account 
for material furnished,96 whether or not claimant 
has performed those things that bring him within 
the statutory provisions creating a lien,®? the terms 
of an oral agreement,98 whether contractors guar¬ 
anteed the total cost of the construction,9® or wheth¬ 
er notice of nonresponsibility had been properly 
posted 1 The question whether respondents are 
proper parties is one of law,2 but it is a question of 
fact whether they are nonresidents 'who may be 
served by publication 3 

Reliance on credit of property On conflicting 
evidence, tlie question whether materials were fur¬ 
nished on the credit of the contractor or of the im¬ 
provement IS one of fact.^ Accordingly, it has been 
held that a sale of materials to a contractor on the 
usual terms of credit docs not, as a matter of law, 
prevent the hen from attaching 6 

Property or interest subject to hen Where the 
hen extends to the land necessary for the convenient 
use and occupation of the buildings and improve¬ 
ments made, the question of the extent of such 


Imo V Klein, Com FI, 87 Pittab 
Leg T 227 

SC—W L Grissey Lumber Co v 
Crowther, 133 S E 208, 135 S C 
131 

Tex—Baker v Powell, CivApp, 105 
SW2d 289 
40 C J p 481 note 69 
Nonsuit properly denied 
Idaho—FiAlayson v Waller, 134 P 
2d 1069, 64 Idaho 618 
N J —P E Guerin, Inc, v Parson, 
169 A 810, 112 NJLaw 66 
88 . Ala—^Hemn v Burnett, 114 So 
406, 217 Ala 23 

8ft Tex—^Weimhold v Hyde, Cjv 
App, 294 S W 899 
40 C J p 481 note 72 
Evidence held insnfflcient for Jnry 
N J —^Kelly v Cumminers, 148 A 607, 
106 N J Law 224—Duchatkiewicz v 
Cohen, 136 A 910, 5 N J Misc 438 
Tex—Black, Sivalls & Bryson v Op¬ 
el ators* Oil & Gas Co , Civ App , 37 

5 W 2d 313, error dismissed 

9ft Okl—^Waken v Gensman Bros 

6 Co, 243 P 224, 116 Okl 106 
40 C J p 481 note 73 

Proof held BOffideiLt 

(1) Proof consisting of original 
lien statement with account and tes¬ 
timony that plaintiff had fulfilled 
contract and had not been paid was 
good against demurrer, where an¬ 
swer was unverified general denial 
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and pica of set-ofi—Yale Theatre 
Co V Majors & Scheer, 251 P. 1019, 
123 Okl 124 

( 2 ) Failure of mechanic's lien 
claimant to introduce lien statement 
in evidence did not prevent recovery, 
on demurrer to plaintilC's evidence, 
where lien statement was maiked as 
exhibit and furnishing of mateiials 
sufficiently shown—Pepm v W R 
Thompson & Sons Lumber Co, 1 P 
2 d 714, 150 Okl 296 

91. Ala—Becker Roofing Co v Lit¬ 
tle, 156 So 842, 229 Ala 317. 

Mich—Silvcrstein v Berman, 286 N 
W 840, 254 Mich 478 
Poim of dismissal 
Demand against contractors in ac¬ 
tion for lecognition of lien on court¬ 
house, piedicated solely on lien, 
should have been dismissed as in 
case of nonsuit, and not in its en¬ 
tirety—^Decatur Cornice & Roofing 
Co V Caldwell Bros. 138 So 611, 
173 La 694 

92. NC—Dixon v Ipock, 198 SE 
892, 212 N C. 363 

40 C J p 481 note 74 

9ft Miss —Davis V J W. Rogers 
Lumber Co, 178 So 75, 180 Miss 
612 

Mo—^Kierns v. Gibson, App, 289 S. 
W 358 

Pa.—Moss & Blakeley Plumbing Co. 
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V Schauer, Com PI, 91 PittsbLeg 
J 519 

Defense of set-off or recoupment 

Ala—Killian v Eveiett, 3 83 So 684, 
38 Ala App 334 

S C —L Bns&ey Lumber Co v 
Crowther, 133 SE 208. 135 SC 
131 

94. Ala—^Foster v Prince, 141 So 
248, 224 Ala 523 

95. Ala—^Foster v Prince, supra. 

40 C J p 481 note 70 

96. Tex—Boozer v Smith, CivApp, 
36 SW2a 10G4, eizor dismissed 

97. Mo—^Williams v Porter, B1 Mo 
441 

40 C J p 481 note 71 

9& Okl —Seldon Const Co v Dow¬ 
ell, 102 P 2d 599, 187 Okl 312 

99. Pa—Johnson y Kusminsky, 185 
A 220, 287 Pa 425 

1 . Cal —^English v Olympic Audi¬ 
torium. 20 P 3d 946, 217 Cal 631, 
87 ALR 1281 

2 . Pa —Van Billiard v. Nace, 1 
Grant 233 

3m Neb —^Louis Bradford Lumber Co. 

V Creel, 141 N W 146, 93 Neb 578. 

4. Me.—J W White Co v Griffith. 
146 A 184, 127 Me 516 

40 C J p 482 note 83 

5 . Me—J. W. White Co. v. Griffith, 
supra. 
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land IS one of fact,® but the question whether a par¬ 
ticular building IS such as is subject to a mechanic’s 
lien IS one of law ^ Whether a structure is a single 
or a double building, or one building or two, is a 
mixed question of law and fact ® 

Delivery and use of iiiajerial On conflicting evi¬ 
dence, It is a question of fact whether material fur¬ 
nished by claimant was used m the worlc,® as is the 
question of what materials could have been used in 
the building 

Fraud and bad faith An issue as to good faith^^ 
or fraudi2 oidinarily presents a question of fact, as 
does the question whether an omission of a credit 
was willful or fraudulent,^® or knowing or willful 

Waiver and estoppel A question of waiveri® 
or estoppel^® is ordinarily one of fact, as for ex¬ 
ample, a question whether an owner agreed that 
the lien should be filed, although a general contrac¬ 
tor had agreed that no lien should be filed 

Priorities Where there is a dispute as to the 
facts, the question of priority in mechanic’s hen 
proceedings is one of fact for the jury i® On the 
other hand, in the absence of a dispute as to the 
facts, it IS a question of law whether a mortgage 
has priority over a mechame’s hen i® 

(2) Lienable Character of Claim 

In an action to enforce a mechanic's lien, the ques¬ 


tion whether the claim is one for which a hen may be had 
IS one of fact, where the evidence is conflicting as to the 
character of the claim. 

In a proceeding to enforce a mechanic’s hen, on 
conflicting evidence as to the character of the claim, 
the question whether the claim is one for which a 
hen may be had is one of fact So it is a question 
of fact whether there was a substantially new con¬ 
struction or mere repair of an old building,®! or 
whether a particular impi ovement is or is not a con¬ 
stituent part of a building where it is not admittedly 
or palpably so,®® but, if the facts are ascei tamed or 
admitted, the question whether the improvement 
constitutes a new structure is for the court ®® 
Whether the materials are so applied to a building 
as to become a part thereof,2^ or whether under 
particular circumstances a machine became a per¬ 
manent addition to the freehold so as to be a fixture 
for manufacturing purposes within the meaning of 
the hen law,®® is a question of fact for the jury 

(3) Agreement or Consent of Owner 

In an action for foreclosure of a mechanic’s lien, the 
question of agreement or consent on the part of the own- 
er ordinarily presents a question of fact, where the evi¬ 
dence IS conflicting. 

In an action to foreclose a mechanic’s hen, the 
question of agreement or consent on the part of 
the owner ordinarily presents on conflicting evi¬ 
dence a question of fact,®® as, for example, in the 


Bm Cal—California Corrugated Cul¬ 
vert Co V Stewart, 8 P 2d 1013, 
216 Cal 120 

Tex—Farrell v Ertel, CivApp, 100 
SW2d 1084, error dismissed 

40 C J p 482 note 85 

7. Pa—McNulty Bros Co v Penn¬ 
sylvania H Co, 116 A 362, 272 Fa 
442 

3m Pa—^Munger v Silsbee, 64 Pa 
454 

9l Ark—Half Moon Gin Co v E C 
Robinson Lumber Co , 181 S W 2d 
289, 207 Ark 483 

Ill—Colp V First Baptist Church of 
Murphysboro, 260 Ill App 269, af¬ 
firmed 173 NE 67, 311 Ill 73, 71 
ALR 106 

Mo—Tallman Co v Villmer, 133 S 
W 2d 1085—Crane Co v Smith, 173 
SW 691, 187 Mo App 269 

10. Pa—Coverdill v. Heath, 12 Pa 
Super 15 

11 . Mich —^T^eely v International 
Corn Products Corporation, 206 N 
W 96, 232 Mich 81 

Fa—Brennan v Kennedy, 69 Pa 
Super 77 

12. Ala —Corpus Jnxu oited In 
Heady v Fool. 130 So 829, 331, 
221 Ala 619 

Mich—McLean v Lisowski, 221 N 
W 169, 244 Mich 93 


N J —Guerber Engineering Co v 
Stafford, 114 A 747, 96 NJLaw 
280 

13. N J —Buchanan & Smock Lum¬ 
ber Co v Einstein, 93 A 716, 87 
N J Law 307 

1 ^ Mass—Burrell v Way, 57 NE 
835, 176 Mass 164 

40 C J p 483 note 31 

16. N T —Stonck v M E Realty 
Co, 233 NTS 194, 226 App Div 
674 

Wis—Roseliep v Herro, 239 NW 
413, 206 Wis 256 

40 C J p 483 note 36 

16. NT —Cawley v Weiner, 140 N 
E 724, 236 N Y 357 

17. Pa —Loasby v Irvin, 65 Pa 
Super 231 

18. Miss —Davis v J W Rogers 
Lumber Co. 178 So 75, 180 Miss 
612 

19. Mass—Sprague v Brown, 59 N 
E 631, 178 Mass 220 

40 C J p 483 note 38 

Sa Mo—Security Stove & Mfg Co 
V Stevens, 9 SW2d 808, 222 Mo 
App 1029 

40 C J p 482 note 77 

81. Pa —Gerry v Painter, 9 Pa 
Super 160, 43 WklyNC 276— 

Grable v Helman, 5 Pa Super. 324 
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82. Pa—Porter Screen Mfg Co v. 

Hunter, 69 Pa Super 22 
40 C J p 482 note 79 

23. Pa—^Warren v Freeman, 41 A 
290, 187 Pa 465, 67 Am S R 683 

40 C J p 482 note 80 

24. Cal—Moses v Pacific Bldg Co. 
207 P 946, 58 Cal App 90—Steven¬ 
son v Woodward. 86 P 990, 3 Cal 
App 764 

das ranges 

Question whether gas ranges fur¬ 
nished by subcontiactoi and installed 
in kitchenette apartments were lien- 
able as fixtures was issue of fact for 
trial couit—Security Stove & Mfg 
Co V Stevens, 9 S W 2d 808, 222 Mo 
App 1029 
Sinks 

Whether sinks and necessary pipes 
mstalled in building so that it could 
be used as apartment building could 
be removed without substantial in¬ 
jury to premises was a question of 
fact—^Arnold v Genzberger, 31 P2d 
296. 96 Mont 368 

25. N J —American Brick & Tile Co 
V Dnnkhouse. 36 A 1034, 69 NJ 
Law 462 

26. Cal—English v Olympic Audi¬ 
torium, 20 P2d 946, 217 Cal 681, 
87 A L R 1281—McDowell v Perry, 
61 P 2d 117, 9 Cal App 2d 555 
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case of a controverted agency of a husband for a 
wife,**^ or of assent by the owner to an improve¬ 
ment by a contractual vendee^* or by a tenant , 2 ® 
but, where the question of agency depends on the 
construction of undisputed writings, it is a ques¬ 
tion of law for the court 30 

It IS a question of fact whether the owner agreed 
to pay the materialman,3i whether the oiiginal 
contract has been waived and a new one substitut¬ 
ed ,33 whether a contract between the owner and 
builder was at an end when the materials for which 
the hen is claimed were furnished the latter ,33 
or in what kind of pay, cash, or property the con¬ 
tractor was to be paid 34 in an action by a materi¬ 
alman a denial by the contractor of the contract 
raises an issue of fact 36 

(4) Performance of Contract 

Ordina'ily the question whether there hae been a per¬ 
formance of the contract is one of fact in a suit to en¬ 
force a mechanic's lien 

Ordinarily, in an action to enforce a mechanic’s 
hen, it IS a question of fact whether there has been 
a substantial performance of the contract,36 or 
whether it has been performed according to its 


terms,37 or whether imperfections arc trivial,** or 
whether contractual provisions have been waived,* * 
It is also a question of fact whether work has been 
accepted,40 or whether performance was aban¬ 
doned,^ 1 or whether discontinuance or withdrawal 
was caused by acts of defendant 4* However, the 
facts may show as a matter of law that perform¬ 
ance was not substantial^® or that the owner is not 
entitled to counterclaim for damages because of 
faulty performance Whether an assignee who is 
also surety on the contractor’s bond is finishing the 
building as assignee or on his individual credit pre¬ 
sents a question of fact 45 

(5) Lien, Claim, Statement, or Notice 

In a proceedino to enforce a mechanic's hen, it is a 
question of fact whether the lien has been perfected 
within the time required by law, where the evidence is 
conflicting on such issue 

In a suit to enforce a mechanic’s hen, it is a 
question of fact whether a hen has been pci fcctcd 
within the time required by law where the evidence 
IS conflicting or there is some evidence tending to 
support this issue ^6 Questions of fact are also 
presented by conflicting evidence as to matters en¬ 
tering into timeliness of the filmg,*^ as, for exam- 


Pa—Johnson v Kusminsky, 13B A- 
220, 287 Pa 425 

Affsnoy for defendaav 

Mo —Kierna v Gibson, App, 289 

SW 358 

27- Ala—Herrin v Burnett, 114 So 
406. 217 Ala 23 

Okl—Swetnain v Hale, 280 P 437, 
138 Okl 69 

40 G J p 482 note 91 

Bvidexice held msnSLoieat to raise 
qnentiioii for jury 

Mo—Wilson V Power, 156 SW2d 
602, 236 Mo App 532 

2 B- Cal—McDowell i Perry, 51 P 
2d 117. 9 Cal App 3d 555 

NY—Conklin v Bauer, G2 NY G20 

29. Cal—Ott Ha Id ware Co v Yost, 
159 P2d 603. 69 Cal App 2d 593 

Pa—Fluke v Danf, 128 A 663, 283 
Pa 64 

30. Cal—Ott Hardware Co v Yost, 
159 P2d 6G3, GO Cal App 2d 693 

N C —^North Caroliiid Lumber Co v 
Spear Motor Co. 135 SE 115, 102 
NC 377 

31. Miss —Delta Lumber Co v Wall, 
80 So 782, 119 Miss 360 

32. Mass—^Wahlstrom V Trulson, 43 
N E 183. 165 Mass 429 

Pa—Lumber & Millwork Co of Phila¬ 
delphia V Gtaham, Com PI, 60 
Monts Co 162 

Salwtitntion of parol for wr-^tten coil- 
troct 

Okl—Producers Pipe & Supply Co 


v Ledger, 112 P 2d 359, 188 Okl 
644 

40 CJ p 482 note 95 [a] 

C3. Md —Treusch v Shryock, B1 Md 
162 

34 Pa—^Pierce v Marple, 23 A 
ions, 148 Pa 69. 33 Am S R 808 

35. Ill—Ramming v Roland, 198 
Ill App 91 

36. Cal—^Fontaine v. Storrie, 45 P. 
2d 361, 7 Cal App 104 

NM—Allisun V Schuler, 36 P 2d 519, 
38 NM 506 

Tex—Standard Lumber & Mfg Co 
V Loopei, CivApp, 4 SW2d ISO 

40 C J p 482 note 99 

37. Mo—Wiitel V Nuelle, App, 27 
S 2d 501 

40 C J p 482 note 1 

S5. Cal —Shumway v Woolwine, 257 
P 89S. 84 Cal App 220 

Colo—Farmeis* Life lus Co v. Con¬ 
nor, 257 P 260. 82 Colo 81 

40 C J p 182 note 2 

30. Pa—Moore v Carter, 23 A 243, 
146 Pa 492 

40l N j —Conlan v. Leonard, 81 A 
492, 82 N JLaw 108 

41. Md—Philadelphia, Baltimore & 
Washington Marble & Tile Co v 
John Hiltz & Sons, 133 A 721, 160 
Md 619 

Mich —Sacchetti v Recreation Co, 
7 NW2d 265, 304 Mich 185 

42 Md —Philadelphia, Baltimore & 
Washington Marble & Tile Co. v 
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John Hints & Sons, 133 A. 721, 150 
Md G19 

Mich—Sacchetti v. Recreation Co, 7 
NW2a 266. 304 Mich 185 
43ta N Y —^Rochkmd v Jacobson, HO 
NYS 583, 126 App Div 357 

44. Iowa—Hatch v Kula, 190 NW 
969, 195 Iowa 619 

45. N Y —McChesney v Syracuse, 27 
NYS 508, 76 Hun 603 

46. N C —^Atlas Supply Co v Mc- 
cuiiy, 156 SE 01, 109 NC 799 

Okl —^Donaldson & Yahn v Stillwater 
Building & Loon Asbociatioii, 46 P. 
2d 65. 172 Okl 258 
40 C J p 483 note 9 
Admowledgment of lien 
Tex—Marinick v Continental Suuth- 
lajid Savinas & Loan Asa'n, Civ 
App 97 S W 2d 480—Rubcilson v 
Vernon, Civ App , 8 S W 2d 573, af¬ 
firmed Com App, 12 SW2d 091 
Detoimuiation of what is reason^ 
able time for seivice ol siibcontrac- 
tuPs notice to ownci of fi'ing of lien 
after statutory sixty-day period is 
fact question, depending on circum- 
elances—Thacher v Intel national 
Supply Co, 64 P2d 876, 176 Okl 14 
—Union Bond & Investment Co v. 
Bernstein, 139 P 974, 40 Okl 627 
Evidence held snfflcieiit to go to jury 
Mo—Ooodfellow Lumber Co v. 
Blanke, App, 41 SW2d 959 

47. Pa —Fabian Goodman Co. v. 
Pubsey, 85 Pa Super 70 
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pie, the time when the worts was coinmenced,^^ the 
date of the completion of the work^s or the final 
furnishing of the materials,50 whether all the ma¬ 
terials furnished by claimant were used in the 
work,51 whether work was done or material fur¬ 
nished under one contract or under separate con¬ 
tracts,53 whether items were furnished as an inde¬ 
pendent transaction,5 3 or whether the work last 
done or materials last furnished were under the 
original contract,54 or were done or furnished in 
good faith for the purpose of completing the con- 
tract,5B or colorably to revive the hen or to extend 
the time for filing 56 On the other hand, where the 
evidence is undisputed, the timeliness of the filing 
of the lien is a matter of law for the court 57 

By statute it is sometimes provided that it shall be 
a question of fact whether the lien account as filed 
is sufficient to charge the owner or his agent with 
knowledge of the amount for which, and the work 
and labor done or materials furnished for which, a 
hen IS claimed 58 Such a statute is not retroac¬ 


tive 59 

Description or identity of property. What land 
IS covered by the hen claim, 60 the identification of 
the property from the description given,and the 
sufficiency of the description to identify the proper- 
ty62 ordinarily are questions of fact for the jury 

(6) Amount and Payment 

In a suit to enforce a mechanic’s lien, on conflicting 
evidence, the amount and payment of the claim are 
questions of face. 

Where the evidence concerning the amount of 
the claim is conflicting, the question is one of fact, 
in a proceeding to enforce a mechanic’s hen 63 The 
same is true as to controverted questions as to the 
amount due the principal contractor,64 or whether 
there has been an equitable distribution of the hen 
claim among several buildings,®® or whether an 
architect’s certificate for enough to pay a material¬ 
man was given®® or was unreasonably withheld®*^ 
So, where the contract is uncertain, the question 


4& Md —Kelly V Rosenstock, 45 
Md 389 

Pa —^Lumber & Millwork Co of Phila¬ 
delphia V Giaham. Com PI, 60 
kContgCo 162 

49. Del—Bleeding y Melson, 143 A 
23. 4 WWHarx. 9, 60 A L R 1262 
Mo—Haynes-Langenberg Mfg Co v 
Housez. 121 SW 1078, 142 MoApp 
714 

N J —P E Guerin, Inc, v Parson, 
169 A. 810, 112 N JL.aw 66 
40 C J p 483 note 11 
Cesaatioiii of work equivalent to com¬ 
pletion 

Cal —^Baird v Havas, 164 P 2d 952, 
72 CalApp2d 620—Hundley v 
Marmkovich, 127 P 2d 600, 63 Cal 
App2d 288—^Nevada County Lum¬ 
ber Co V Janiss, 78 P 2d 200, 26 
CalAppSd 579 

Colo —Farmers' Life Ins Co v 
Connor, 257 P 260, 82 Colo 81 

60. N C —^Atlas Supply Co v Mc- 
Curry. 156 SE 91. 199 NC 799 

61- Mo—^Laitner Plumbing & Heat¬ 
ing Co V Platt Land Co, App, 67 
S W 2d 624—Goodfellow Lumber Co 
V. Blanke, App, 41 SW2d 969 
Intention of purchaser 

Question whether last item of sup¬ 
plies furnished by lien claimant, fil¬ 
ing statement over six months after 
furnishing other items, was obtained 
for use in construction of building 
or purchased subsequently for con¬ 
venience and needs of those using it, 
was for jury—Laitner Flumbmg & 
Heating Co v Platt Land Co, Mo 
App , 67 S W 2d 624 

62. Ind —^Kendallville Lumber Co v 
Adams, 176 NE 655. 93 Ind App 
141. 


IIo —Laitner Plumbing & Heating 
Co V Platt Land Co, App, 67 S 
W2d 521 

Mont—^Baitholomew v James, 246 P 
771, 76 Mont 359 

N J —P E Guerin, Inc, v Parson, 
169 A 810, 112 N J Law 56 
Pa—Fabian Goodman Co v Pussey, 
85 Pa Super 70 
40 CJ p 483 no'^'e 13 
Evidence held sufl2o^en.t to go to jury 
NC—Sides V Tidwell, 6 SE2d 316, 
216 NC 480 

68 . Pa —Fabian Goodman Co. v 
Pussey, 85 Pa Super 70 
40 C J p 483 note 14 

64. Pa —Fabian Goodman Co v 
Pussey, supra 

40 C J p 483 note 15 
Evidence held sufiLcient to go to jury 
Mo—Goodfellow Lumber Co v 
Blanke, App, 41 SW2d 959 

65. Moss—^Turner v. Wentworth, 
119 Mass 459 

Mich —Sacchetti v Recreation Co, 7 
NW2d 265, 304 Mich 185 
Neb—^Bankezs’ Bldg, etc. Assoc v 
Williams, 96 N W 655, 4 Neb. 796 

6 GL Mass—Turner v Wentwozth, 
119 Mass 459 

Mich—Sacchetti v Recieation Co, 7 
NW2d 265, 304 Mich 186 
Neb —Bankers' Bldg , etc, Assoc v 
Williams, 96 NW 655, 4 Neb 796 

67. Tex—Black Sivalls & Bryson v 
Operatoza* Oil & Gas Co, Civ App, 
37 S W 2d 313, error dismissed 

Directed verdict htid proper or not 
erroneous 

N J —^Kelly v Cummings, 148 A. 607, 
106 N J Law 224 

68 . Wyo—^Becker v Hopper, 138 P 
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179, 23 Wyo 237, Ann Cas 1916D 
1011, reheard 147 P 1085, 23 Wyo 
209, Ann Cas 1918B 35 
69. Wyo—Becker v Hopper, gupra 
60: N J —James v Van Horn, 39 N 
J Law 853 

40 C J p 483 note 18 
01. Pa—^Kennedy v House, 41 Pa 
39, 80 Am D 594 
40 C J p 483 note 19 

62. Maes—Driscoll v Floyd, 104 N 
E 473, 217 Mass 33 

40 C J p 483 note 20 

63. Cal—^W R Spalding Lumber 
Co V Fradkin, 166 P 2d 450, 68 
Cal App 2d 308 

Tex—Ferrell v Ertel, Civ App, 100 
S W 2d 1084, error dismissed— 
Mills v Paul. Civ App . 30 S W 568. 
modified on other grounds 34 SW 
93, 89 Tex. 162. 

64. N J —^Kaighn v Friday, 78 A 
640, 77 N J Law 709—F Bowden 
Co, Inc, V Center Amusement Co, 
Inc, Sup, 128 A 860 

At time of stop notice 

Evidence was held to present fact 
question for jury whether any money 
was due contractor from owner when 
stop notice was served —Passaic- 
Bergen Lumber Co v Peterson, 147 
A 198, 106 N J Law 637 

65b NJ—Crane v Brighton Mills, 
120 A 677, 98 N J Law 308—W J 
Donnell Lumber Co v Connor, 166 
A. 27, 9 NJMisc 869 

66 . N J —F Bowden Co, Inc, v 
Center Amusement Co , Inc, Sup, 
128 A. 860 

67. N J —F Bowden Co, Inc v 
Center Amusement Co, Inc, supra. 
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whether certain work or materials are extras is one 
of fact®* 

Payment Where the evidence is conflicting, it is 
a question of fact whether payment has been 
made ®® However, if the evidence discloses no sub- 
missible issue, the question of payment is one of 
law for the court Particular questions in con¬ 
nection with payment have been held to be ques¬ 
tions of fact,7i such as credits claimed by defend¬ 
ant,7* whether payments made should have been 
applied to the lien account,73 and whether a note^^ 
and mortgagc75 were given and accepted in pay¬ 
ment of the debt Likewise, it has been held a 
question of fact whether a certificate of stock was 
accepted in payment at its face or fair market val¬ 
ue 7® 

§ 315. Instructions 

Instructions in an action to enforce a mechanic's lien 
must not be misleading or inconeistenl, and must enunci¬ 
ate the principles of law applicable to the issues under 
the pleadings and the evidence 


The rules applicable to instructions in civil ac¬ 
tions generally apply where a jury trial is, under 
the practice prevailing in the particular jurisdiction, 
had in mechanics’ hen proceedings 77 Instructions 
must not be mislcading78 or inconsistent,7® and 
must enunciate the principles of law applicable to 
the issues under the pleadings and the evidence,*® 
and governing the whole case so presented The 
instruction should not proceed on a theory or sub¬ 
mit issues not warranted by the pleadings and the 
evidence,®* nor should they exclude issues support¬ 
ed by the pleadings and evidence;®^ but it has been 
held that a correct statement of law embraced in a 
charge to the jury is not erroneous, because the 
court failed in the same connection to give to the 
jury other appropriate instructions ®® 

An instruction assuming a material fact which it 
IS the province of the jury to find is erroneous,®® 
as well as an instruction which authorizes a finding 
without reference to a material fact as to which 
there is competent evidence in the record,®® or an 
instruction which ignores a statutory requirement 


77. Ala—Goldstein \ Leake, S6 So i id am till was employee of independent 
468, 138 Ala 673 
40 C J p 484 note 40 


66 . Tex —Mills V Paul, Civ App , 30 
SW 668 , modified on other 
grounds 31 SW 93. 89 Tex 162 
69. Tex—Booser v Smith, Civ App, 
36 SW2d 1064, erior dismissed 
40 C J p 488 note 28 
Whether meohaiuo'B lien note was 
entirely paid was for jury —Long 
Bell Lumber Co v Futch, Tex Civ 
APP, 20 S W 2d 1076, error refused 
TO, Mo—^Harry Cooper Supply Co 
V Gillios, App > 107 S W 2d 798 
Bvidence held InsullLclent for jury 
on question whether agreement exist¬ 
ed extending time for payment subse¬ 
quent to time articles on which lien 
was claimed were delivered—Black 
Sivalls & Btyson v Operators' Oil & 
Gas Co , Tex Civ App. 87 S W 2d 313, 
error dismissed 

71. Wis—^Better Properties v Koch- 
er, 1 NW 2 d 157, 239 Wis 294. 

72. Cal —W R Spalding Lumber 
Go V Fradkin, 156 P 2d 460, 68 
Cal App 2d 308—Cowan v Herman, 
293 P 175, 109 Cal App 608 

73. NJ—Otis El Co V Stafford, 111 
A 695, 95 N J Law 79. 

74. Conn —Portland Building &• 

Loan Ass'n v Feck, 149 A 214, JIO 
Conn b70 

Miss —^Walker v Macon Creamery 
Go, 146 So 442, 165 Miss 121 
N J —P B Guerin, Inc, v Parson, 
169 A 810. 112 N J Law 66 

76b Conn ^Portland Building & 

Loan Ass'n v Peck, 149 A. 214, 
110 Conn 670 

76. Wis—Better Propel ties v Koch- 
er, 1 NW2d 157, 289 Wis. 294, 


7& Ala—Herrin v Burnett, 114 So 
406, 217 Ala 23 
40 C J p 484 note 42 
Instmotioxis held smtleadiiig' 

Ala—Herrin v Burnett, 114 So 406, 
217 Ala 23 

40 C J p 484 note 42 [al 
mBtxactionB held not ulsleading 
Ill—Heiman v Schroeder, 74 111 158 
40 G J p 484 note 42 [b] 

79. Ill—Phillips V Stone, 208 Ill 
App 478 

80. Ga—Spiridcs v Victory Lumber 
Co, App, 46 SE 2d 65 

Pa—Zussman v Yeagle, Com PI, 58 
Montg Co 262 
40 C J p 484 note 44 
InstniotionB held sulficieat or not er¬ 
roneous 

Gn—Spindes v Victory Lumber Co, 
App. 46 SE2d 65 

Mo —Harry Cooper Supply Co. v. 

Gillioz, App, 107 S W 2d 798 
Tex —^Mantel v Mitchell, Civ.App , 
293 S W 836 
40 C J p 484 note 44 [aj 
mstruotlonB held exroneons 
fl) Generally 

Ala—Thornton v Vines, 106 So 42, 
213 Ala 646 

Pa—^Deeds v Imperial Brick Co, 69 
A 78, 219 Pa 679—Moss & Blake¬ 
ley Plumbing Co v Schauer, Com 
FI. 91 Pittsb Leg J 519 
Tex —^Interstate Trust & Banking 
Co V West Texas Utilities Co. 
Civ App, 88 S W 2d 1110 
(2) YThere defendant claimed that 
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conti actor, charge to foreclose labor¬ 
er’s lien on lumber, if plaintiff was 
laborer, was error —Standard Lum¬ 
ber Co V Clifton, J43 SE 784, 38 
Ga App 291 

(3) In subcontractors' action to en¬ 
force laborers' liens against owner, 
instruction that, if ownei had benefit 
of work, and nothing else appeared, 
subcontractors were entitled to value 
of work on quantum meiuit basis 
was eironeous—Price v Asheville 
Gas Co, 178 SE 567, 207 NC 796 

81. Ill—Heiman v Schroeder, 74 
111 158 

83. N C —^Pnee v Asheville Gas Co„ 
178 SE 667, 207 NC 796 
40 C J p 484 note 46 
XhBtruction held properly reflued 
Instruction to effect that, if plain¬ 
tiff filed claim for materials not used 
m building, plaintiff did not have 
lien was properly refused undei evi¬ 
dence—Heady v. Fool, 130 So 329, 
221 Ala 619 

83. Mo—^Kelly v Rowane, 83 Mo. 
App 440 

40 C J p 481 note 47 

84L Ga —^Hembree & Johnson y. 
Hawkins, 107 SE 876. 26 Ga.App, 
797 

86 b Mo —Eiems V. Gibson, App , 289 
SW 858 

Pa—^Nusbaum v Waiwick Hotel Col« 
170 A 388, 112 Pa Super. 277 
40 C.J p 484 note 48 

8 & Tex.—Williamson v Smith, Civ 
App, 79 SW. 51. 
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for the acquisition of a lien and permits a recovery 
on a finding of facts which falls short of those nec¬ 
essary to the hen right.87 However, the instruc¬ 
tions need not submit to the consideration of the 
jury matters about which there is no conti oversy,®® 
and, if the evidence on a material issue is uncontra¬ 
dicted, It IS proper to instruct the jury to find the 
issue in accordance with such evidence if they be¬ 
lieve It 8® An instruction which places the burden 
of proof on the wrong party,®® or which imposes 
too great a burden of pi oof on a party,is errone¬ 
ous. 

§ 316. Verdict and Findings 
a In general 
b Sufficiency 
c Conclusiveness 

a. In (General 

Where the proceeding to enforce a mechanic's lien is 
In equity, the court must make findings of fact and con¬ 
clusions of law as a basis for the judgment to be entci 3d 

Where the proceeding to enforce a mechanic’s 
lien IS in equity as discussed supra § 264, the court 
must make findings of fact and conclusions of law 
as a basis for the judgment to be entered ®® While 
It may be discretionary with the court to submit 
to the jury proper interrogatories from which the 
jury may make special findings of fact, such find¬ 
ings are advisory only to the court, as considered 
infra subdivision c of this section, and, if the jury 
fail to find on each material issue raised in the 
pleadings, it is the duty of the court to make find¬ 
ings of fact covering such issues and thereafter to 
make conclusions of law supported by the findings 
of fact®® Accoidingly, it has been held that a 
judgment cannot be entered on a general verdict 
found by the jury However, where there is a 
trial by jury as in ordinary actions, and the statute 
does not require special findings in such cases, a 
geneial verdict has been held sufficient®® 

Where the purpose of a suit to foreclose a ma¬ 


terialman’s lien is merely to establish absolutely a 
special hen against the property involved, and the 
suit is not one in personam, no general verdict may 
be obtained against the owner ®® Where the pro¬ 
ceeding is in form an action for the debt and to 
establish a hen for the amount claimed to be due, a 
general verdict for plaintiff, finding the amount of 
the debt, will not support a judgment awarding a 
hen where the existence of the lien is in issue 8*^ 
Where the statute provides that, if the lien is al¬ 
lowed, the verdict shall set it forth, a verdict find¬ 
ing for plaintiffs in a specified sum without refer¬ 
ence to any hen cannot stand where the petition 
prays for no relief except that the petitioners’ hen 
be set up and established,®® although, where the 
complaint contains a pra>er for general judgment 
as well as for the declaration of a hen, a general 
verdict against defendant may be had ®® 

Rcsiibmission After a hearing has been had and 
the court has disposed of the findings and requests 
to find, a motion to reopen the case in order to sub¬ 
mit further findings for the purpose of recovering 
judgment on notes given by the owner to the con¬ 
tractor may properly be denied l 

b. Sufficiency 

(1) In general 

(2) Conformiry to evidence and issues 

(3) Definiteness and certainty 

(4) Contradictory findings 

(5) Construction and interpretation 

(1) In Geneial 

The findings in an action to enforce a mechanic's lien 
must establish the facts necessary to the support of the 
judgment. 

General rules apply to the sufficiency of the ver¬ 
dict and findings in an action to enforce a mechan¬ 
ic’s hen 2 Facts must be found as such, as in other 
cases, and, if cast among conclusions of law, the 
finding cannot be considered to supply any defect 
in the special findings of facts® Findings which 


87. Mo—Hall v Johasoii, 67 Mo 
521—Max shall v. Hall, App, 200 
SW 770 

88. 2Io—^Kelly V Rowane, 33 Mo 
App 140 

40 C J p 481 note 61 

8% N C —Wood V Atlantic & N C 
R Co, 42 SE 462, 181 NC 48 

40 C J p 484 note 52 

90. Ala—Thornton v Vines, 106 So 
42, 213 Ala 646 

91. Tex —Moreno v Spencer, Civ 
App, 82 SW 1054 

40 C J p 484 note 53 

92. Idaho—Jensen v Bumgarner, 
187 P 529, 26 Idaho 365 


Findings in equity geneially see 
Equity 5 403 

Report and findings of referee see 
supra S 812 

93. Idaho—Jensen v Bumgarner, 

supra 

94. Idaho—Jensen v Bumgarner, 
supra 

95. Dak—^McCormack y Phillips, 34 
NW 29. 4 Dak 606 

40 C J p 485 note 69 

98i Ga—Spiiides v Victory Lumber 
Co . App , 46 S E 2d 65 

97. Ala—Goldstein v Leake, 36 So 
468, 138 Ala STS 

40 C J p 485 note 60 
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sa Oa—Ryals v Smith, 29 S E 968, 
102 Ga 768 

99. Ga—Pew v Adams, 117 SE 336, 
, 30 Ga.App 197 

1. NY —Case & Son Mfg Co v 
Young Impr Corp , 168 N Y S 1026, 
181 App Div 740 
40 C J p 488 note 20 

8- Cal —^Hammond Lumber Co v 
Gordon, 268 P 612, 84 Cal App 701 
Idaho—Jensen v Bumgarner, 137 P. 
629, 26 Idaho 355 

3. Ind —Minnich v Darling, 36 N E 
173, 8 Ind App 539 
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establish the facts necessary to the support of the 
judgment are sufficient ^ The court must ascertain 
such facts as the particular statute requires,5 and 
the findings must show the existence of the condi¬ 
tions which, under the statute, justify the conclu¬ 
sion of the validity of the hen claimed,® such, for 
example, as that the work or material was furnished 
under a contract with the owner,"^ that the owner 
had knowledge or notice of improvements being 
made,® that materials were furnished for the pur¬ 
pose of being used in the particular building,® or 
that they were so used,io that the statutory notice 
was gi\ en,ii and the price or value of the work or 
material 

It is not necessary or proper that the finding 
should nairate the evidence on which the result is 
based,13 and, whore the facts on which a hen is 
claimed arc found by the jury, the verdict need not 
find that claimant is entitled to a hen It has 
been held, however, that it is the better practice for 
the verdict to show a distinct finding by the jury 
that plaintiff is entitled to a lien and to a given 
amount i® Special findings must cover all the facts 
essential to plaintiff's recovery under the issues 
tendered by his complaint.^® For example, they 
must find that defendants are the owners of the 


property which it is sought to reach Where de¬ 
fendant's contention is that claimant agreed to take 
his pay in property, the jury, if they find in favor 
of such contention, should find the fact specially i® 
The cost of completion after abandonment by the 
contractor, being merely evidentiary of the value of 
work done and material furnished at the time of 
abandonment, need not be specifically found A 
verdict finding a hen need not direct a foreclo¬ 
sure 3® 

Priority In order to give a mechanic's lien pri¬ 
ority over an unrecorded mortgage it must be found 
as a fact that claimants had no notice of its exist¬ 
ence at the time when they performed the labor or 
began to furnish material Under a statute giv¬ 
ing the mechanic a hen superior to a prior mortgage 
as to the improvements and second as to the land, 
the court must find the value of the land and of the 
improvements separately,33 

(2) Conformity to Evidence and Issues 

The verdict and hndings in an action to enforce a 
mechanic’s lien must be supported by the evidence and 
must respond to the issues made in the case 

The verdict or findings in an action to enforce a 
mechanic's hen must be supported by the evidence,2® 


4. Cal —Hammond Liumber Co v 
GordoDf 258 P 612, 84 Cal App 
701 

40 C J p 485 note 66 
findings held srllcifiiLt 

(1) In general 

Cal—Baird v Havas, 161 P 2d 10, 
65 Cal App 2d 631—Fontaine v 
Stome, 45 P 2d 361, 7 Cal App 2d 
104—Hammond Lumber Co v Gor¬ 
don, 268 P 612, 84 Cdl App 701 
Minn—Bluer Lumber Co v Kenyon, 
208 NW 10, 166 Minn 337 
Tex—^Bankers Life Co v John E 
Quarles Co , Civ App , 88 S W 2d 
613. affltmed 112 S W 2d 1044. 131 
Tex 65 

40 C J p 485 note 65 [a] 

(2) Where fads found showed that 
plaintiff was original contractor, it 
was not necess.ary to make finding 
expressly stating that fact—Happ v 
Morgan, 281 P 1034, lOl Cal App 
605 

Fiadings held insnfflaient 
Ind —Morgan v Henry Brick Co , 176 
NE 237, 92 Tnd Aop 478 
40 C J p 485 note 65 [b] 

f ULdmgB held nnnecessazy or linma- 
tenal 

Cal —Los Angeles Board of Adjusters 
▼ Independent Automatic Sprinkler 
Co, 8 P 2d 892, 121 Cal App 279— 
Zachary v Chapman, 284 P 703, 
108 Cal App 456—Rapp v Hjrgan, 
281 P 1034, 101 Cal App 606 
40 CJ p 485 note 66 [c] 


fi. Idaho—Dybvig v Willis, 82 P2d 
95, 69 Idaho 160 

In absence of reine&t to have facts 
specially found in actions foreclos¬ 
ing mechanics' liens, it was not nec¬ 
essary for court to state findings of 
fact on which judgrmenls of foreclo¬ 
sure were based—^Watson v Stiohl, 
46 NE2d 201. 220 Ind G72 
Amoimt of land 

In suit to foreclose mechanic's lien, 
failure of tiiol court to determine 
amount of land around stnidure re¬ 
quired for the convenient use and 
occupation thereof as required by 
statute was error—D^bvig v Willis, 
82 P 2d 95, 59 Idaho 160—Robertson 
V Moore, 77 P 218, 10 Idaho 115 
O. ND—McCaull-Webster El Co v 
Adams, 167 NW 220, 39 ND 2B9, 
LR A 1918D 1036 
40 C J p 486 note 67 

7. Ind—Minnich v Daxling, 36 NE 
173, 8 Ind App 539 
40 C J p 485 note 68 

Sb Minn—Schieiber v Scott, 204 N 
W 676 

9^ Ind—Miller v Fosdick, 59 NE 
488, 26 Ind App 293 
40 C J p 485 note 70 

10. Cal —^Wilson v Nugent, 57 P 
1008, 125 Cal 280 

11. Ind—Young v Beigcr, 32 NB 
318, 132 Ind 530 

40 C J p 485 note 72 
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12. Cal—Booth V Pendola, 26 P. 
1101, 88 Gal 36 

40 C J p 485 note 73 

13. Cal —Clevcrdon v Gray, 146 P 
2d 95, 62 Cal App 2d 612 

40 C J p 486 note 71 

14. Mo—Miner v Sever, App, 255 
SW 578 

15. Ga—Hawkins v Chnmhliss, 48 
SE 159, 120 Ga G14—Spit idea v 
Victory Lumber Co, App, 45 S B 
2d 65 

16b Ind —Judah v F IT Cheyne 

Electric Co, 101 NE 1039, 53 Ind 
App 476 

17- Ind—Judah v P H Cheyne 

Electric Co, supra 

18. Pa—Pierce v Marple, 23 A. 
lOOG, 148 Pa 69, 33 Am S R 808 

19. Cal —Olson-Mahoiiey Lumber Co 
V Dunne Inv Co, 159 P. 178. 30 
Cal App 332 

40 C J p 4SG note 79 

20. Tex —^Warner v Scottish Mortg 
& Land Inv Co, Civ App, 27 S W 
817 

21. Cal—Root V. Bryant, 67 Cal 48 

22. Ill —^Miller v Ticknor, 7 Ill App. 
393 

23. Cal—Fontaine v Slorrie, 45 P. 
2d 361, 7 Cal App 2d 104 

Ill—Salomon-Wdter ton Co v. Union 
Asbestos & Rubber Co, 263 111 App 
583. 
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and must respond to the issues made m the case, 2 ^ 
and a request by defendant for a finding which is 
not within any of the issues made by the pleadings 
may properly be refused 25 Where several lien 
claims are consolidated, the decision is made as if 
the cause of action was piesented in a single com¬ 
plaint,26 and is to be embodied in a single set of 
findings in which all the facts in issue in the con¬ 
solidated action are to be incorporated 27 In such 
case an issue as to the extent of land essential for 
the convenient use and occupation of the building 
affects the rights of each of claimants,28 and its 
presentation in any of the original complaints 
brings It in issue in the consolidated action, so that 
the finding operates in favor of all plaintiffs, al¬ 
though some may not have tendered the particular 
issue in their complaints 29 A variance betw^een 
the findings and the complaint is not fatal where it 
is not of a character to show that the party has been 
misled 20 

A verdict in excess of the amount authorized by 
the evidence cannot be sustained 2 ^ The findings 
must not permit a double recovery sa 

(3) Definiteness and Certainty 
The verdict or findings in an action to enforce a 
mechanic’s lien, must be reasonably certain and definite 
in the finding of particular facts. 

The verdict or findings m an action to enforce a 


mechanic’s lien must be reasonably certain and 
definite in the finding of particular facts 22 How¬ 
ever, the general rule that uncertainties in the find¬ 
ings wall be resolved if reasonably possible so as to 
support the judgment has been applied with respect 
to uncertainty in the findings as to the use of the 
materials m the premises on which the hen is 
claimed,2^ or as to fraud or dishonesty on the part 
of defendant’s engineer in making estimates and 
classifications,25 or as to when the owner obtained 
knowledge of improvements being made on his 
premises,26 or as to the present ownership of the 
property sought to be subjected 27 Where the right 
to the hen depends on the doing of a particular 
thing within a definite number of days after a cer¬ 
tain event, a finding that it was done “on or about” 
a certain day has been held to be msuificient.28 

(4) Contradictory Findings 

The findings of fact on which foreclosure of a me¬ 
chanic’s lien IS decreed must be consistent with them¬ 
selves and with the theory of the case as made by the 
pleadings. 

The findings of fact on which foreclosure of a 
mechanic’s hen is decreed must be consistent with 
themselves and with the theory of the case as made 
by the pleadings.29 However, findings which show 
merely a substantial performance are not inconsist- 


Ind.—Shea v People's Coal & Cement 
Co, 161 NE 849, 93 Ind App 302 
Kan—^Amsden Lumber Co v Ams- 
piffer, 28l P 931, 129 Kan 143 
Minn —Bruer Lumbei Co v Kenyon, 
208 NW 10. 166 Minn 367 
Mont —^Rogers-Templelon Lumber Co 
V Welch, 208 P GOO, 63 Mont 287 
N T —Schenectady Homes Corpora¬ 
tion V Greenside Painting' Corpo¬ 
ration, 37 NTS 2d 53. 

Or—Bradfleld v Bollier, 128 P2d 
942, 169 Or 426 
Fmdlsfr held not error 
Cal—Shumway v Woolwine, 267 P. 

898, 84 Cal App 220 
Minn—^Botsford Lumber Co v Ful¬ 
ler, 212 NW. 22, 170 Minn 130 
Sundlng h^ not supported by evL 
denoa 

Cal—Leibowitz v Berry, 299 P. 779, 
114CalApp 6 

Mo—Gill V Hams, 24 SW2d 673, 
224 Mo App 717 

M Cal—Zachary v Chapman, 284 
P 703, 103 Cal App 456 
Ill—Salomon-Waterton Co v. Union 
Asbestos & Rubber Co, 263 Ill App 
683 

Kan—^Amsden Lumber Co v Am- 
apiger, 281 P 931, 129 Kan 143 
40 C J. p 486 note 84 
Plnding held not within Issues 
Where action to foreclose mechan¬ 


ic’s hen was tried on theory and stip¬ 
ulation that lien was valid, finding of 
insufficiency of desciiption was im¬ 
proper—Leibowitz V Berry, 299 P 
779, 114 Cal App 6 

85. Minn —Fergestad v Gjerlsen, 49 
NW 127, 46 Minn 369 

86. Cal—Union Lumber Co v Si¬ 
mon, 89 P 1077, 150 Cal 761 

87. Cal—Union Lumber Co v Si¬ 
mon, supia 

88. Cal—^Union Lumber Co v Si¬ 
mon, supra 

89. Cal—Union Lumber Co v Si¬ 
mon, supra 

30. Cal—Holden v Mensinger, 165 
P 950, 176 Cal 300 

40 C J. p 186 note 90 

31. Ga—Doerun Ice & Cold Storage 
Co V Adams. 129 S E 20, 34 Ga 
App 195 

32. Ill—Boyer v Keller, lOl NB. 
287, 268 Ill 106, Ann Cas 1916B 628. 

40 C J p 487 note 

33. Ind—^Moigan v Henry Biiclc 
Co, 176 NE 237, 92 Ind App. 478 

40 C J p 487 note 93 
Pinding held sufiloieiLtly speoiflo 
N M —^Allison V Schuler. 36 P 2d 519, 
38 NM 506 

40 C J p 487 note 93 [a]. 
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Findings held amUgnons or unoer- 
tain 

Ind —Morgan v Henry Brick Co, 173 
NE 237, 92 Ind App 478 

34L Cal —^Ensele v Jolley, 204 P. 
1085, 188 Cal 297 

31k Idaho —^Nelson Bennett Co v 
Twin Falls Land & Water Co. 93 
P 789, 14 Idaho 6 

36. Cal —^Pacific Lumber Co v Wil¬ 
son, 92 P 664. 6 Cal App 561. 

37. Ind—Judah v. F. H Cheyne 
Electric Co, 101 NE 1039, 63 Ind 
App 476 

38. Cal—Cohn v Wright. 26 P 643. 
89 Cal 86 

40 C J p 487 note 99. 

39. Cal—^Reinhart Lumber & Plan¬ 
ing Mill Co V. Hladik, App, 269 P 
363 

10 C J p 487 note 1 
Date of completion 
Finding that building was com¬ 
pleted before June 1 was held in con¬ 
flict with finding that electrical work 
required to obtain mspector's certifi¬ 
cate was finished on June 17 follow¬ 
ing—Hammond Lumber Co y Barth 
Inv. Corporation, 262 P. 29, 202 Cal 
601, 
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ent with a finding of performance,^® and, where the 
statute provides that certain acts by the owner shall 
be deemed the equivalent of completion of the build¬ 
ing, findings that there have been a deemed com¬ 
pletion and an actual completion of the same build¬ 
ing are not inconsistent The finding by the court 
of the ultimate fact that the work was completed 
within the time required by the statute for the fil¬ 
ing of a hen controls an error in a specific date in 
the finding ^2 

fS) Construction and Interpretation 

Findings of fact m an action to enforce a mechan¬ 
ic’s lien will be reasonably interpreted and contrued ac¬ 
cording to their evident Import. 

The general rules applicable to construction and 
interpretation of verdicts and findings apply in pro¬ 
ceedings to enforce mechanic's liens Findings of 
facts made by the trial court must be construed to¬ 
gether in determining their sufficiency.^^ A finding 
will be reasonably interpreted and construed ac¬ 
cording to its evident import, although it may be 
informal,^® and the answer of a jury to an issue 
will be considered in connection with the instruc¬ 
tion submitting it^® or with other findings and the 
conceded facts,and, if the finding as made is to 
all intents and purposes equivalent to that required. 
It will be sufficient ^8 

Under the general rule that, where a verdict is 


susceptible of two constructions, it will be given 
the one which will uphold it, a finding in a verdict 
as to the date from which interest runs will not be 
allowed to overcome a finding that the suit was 
commenced in time td It will be presumed in support 
of a judgment in the absence of evidence as to the 
size of the lot on which a building is located that 
all of It is necessary for the convenient use and oc¬ 
cupation of the building ®® A finding that a lot is 
not susceptible of division is not an indirect finding 
that an older building on the lot is appurtenant to 
the one on which the lien is claimed Where no 
issue IS submitted to the jury as to the abandonment 
of the contract by claimant, a finding that a specific 
amount was due is inconsistent with an abandon¬ 
ment ®2 

c. Conclusive^ss 

Where a proceeding to enforce a mechanic’s lien Is 
tried by the court without a jury as an action at law, the 
findings, if supported by the evider.ee, are conclusive, 
but in an equitable proceeding the veraict on issues sub¬ 
mitted IS advisory only. 

As a general rule, verdicts and findings of fact 
are of the same effect in mechanic's hen foreclosure 
proceedings as in other cases ®2 In actions at law 
tried by the court, sitting as a jury, the court’s find¬ 
ings, if supported by substantial evidence, are con¬ 
clusive,®^ but in an equitable proceeding the verdict 


rudinsrs lidld not conflicting, contra- 
dACtoiy, or inconsistent 

(1) In general 

Cal —Reinhart Lumber & Planing 
Mill Co V Hladik, App, 259 P 363 
Tex—Dallas Nat Bank v Peaslee- 
Gaulbert Co , Civ App , 86 S W 2d 
221, error dismissed 
40 C J p 487 note 1 [a] 

(2) A finding that mechanic’s lien 
claimant was entitled to personal 
Judgment against owner of building 
was not Inconsistent with finding 
that claimant’s lien statement was 
not a just and true account of de¬ 
mand due to claimant and was in¬ 
sufficient to support lien—Rust Sash 
& Door Co V Bryant, Mo App, 124 
SW2d 544 

40. Cal —Musto Sons-Keenan Co v 
Pacific States Corp, 192 P 188, 48 
Cal App 452 

4L Cal—Hcberling v. Day, 209 P 
908, 69 Cal App 18 

4a. Ind—Judah v F H Cheyne 
Electric Co, 101 N E 1039, 63 Ind 
App 476 

48. Mo—Rust Sash & Door Co v 
Bryant, App, 124 S W 2d 544 
NM—^Albuquerque Lumber Co v 
Tomei, 260 P 21, 82 NM 6 
N T —p. Qrassi & Bro v. City of 


New Toik. 247 N Y S 674, 139 Misc 
78 

Pa—Schwartz v Whelan, 146 A 525, 
296 Pa 426, 65 A L K 277 
Tex—Gourley v P'C*rE.on Tool Co, 
Civ App, 156 S W 2d 726, refusal 
for want of mexit—E L Wilson 
Haidware Co v Ameiican Indem¬ 
nity Co, Civ App, 10 SW2d 218 
44- Cal—Hammond Lumber Co v 
Barth Tnv Cox potation, 262 P 31, 
202 Cal 606—Combs v Ebethaid, 
7 P2d 338, 120 Cal App 26 
Okl —El Reno Electric Light & 
Telephone Co v Jennison, 60 P 
144, 6 Okl 769 

Tex—^Hogan v W H Norns Lum¬ 
ber Co , Civ App , 90 S W 2d 685 
45. Cal—Bianchi v Hughes, 56 P 
610, 124 Cal 24 
40 C J p 487 note 6 
40. Mass—Burke v Coyne, 74 NE 
942, 188 Mass 401. 

40 C J p 487 note 7 

47. Mass—^Moore v Dugan, 60 N 
E 488. 179 Mass 153 

48. Wyo—^Big Horn Lumber Co v 
Davis, 84 P. 900, 14 Wyo 466, re¬ 
hearing denied 86 P 1048, 14 Wyo. 
465 

40 C J p 488 note 9 
4fc Qa—^David v Marbut-Williams 
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Lumber Co, 122 S E 906, 82 Ga. 
App 167 

50. Cal—Waxd v Crane, 60 P 839, 

118 Cal 676 

51. Conn—Peck v Brush, 94 A 381. 
89 Conn, 651 

52. Mas? —Hochford v Rochford, 
78 NE 461, 192 Mass 231 

53. Mo—La Crosse Lumber Co v. 
Goddard, App , 151 S W 2d 455 

Probate homestead 
In suit to foreclose a mechanic’s 
lien for impxovements on land set 
apart to defendant as a probate 
homestead, defendant’s conclusion 
that she had no interest in land, 
which was part of her husband’s es¬ 
tate, on date of commencement of 
work of making improvements could 
not overcome specific finding that 
plaintiff had a valid lien upon prop¬ 
erty, which finding was supported by 
statutory rule that defendant, as 
husband's widow, on day of death 
of husband took title to land either 
under husband’s will or by operation 
of law —MacQuiddy v Rice, 118 P 2d 
863. 47 Cal App 2d 765 

54. Mass —Turner v. Wentworth, 

119 Mass 469 

Mo.—La Crosse Lumber Co y. God¬ 
dard, APP , 161 S W 2d 466. 
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on issues submitted is advisory only as in other 
chancery cases.65 Where the finding is by a jury in 
a court of equity, although it may be irregular, the 
court may award judgment as justice and the facts 
determine, as discussed infra § 323, and may put the 


verdict in form A statute conferring on the 
judge power to submit to a jury the question wheth¬ 
er the amount alleged was due claimant does not 
authorize the entry of judgment on the verdict or 
make the verdict final as to the amount due.^^ 


£. J Ui-iGMEiNT OR DEICREjEj 


§ 317. Nature as in Rem or in Personam 

A Judgment or decree in a mechanic’e hen proceeding, 
In to far as it declares and authorizes the enforcement 
of a lien on the property involved, is to be regarded as a 
judgment in rem against the specific prope*'ty; a judg¬ 
ment in personam only, and not in rem, is not sufficient 
to establish the lien 

A judgment or decree in a mechanic’s hen pio- 
ceeding, in so far as it declares and authorizes the 
enforcement of a lien on the property involved, is 
to be regarded as a judgment in rem^S against the 
specific property ,5® a judgment in personam only, 
and not in rem, is not sufficient to establish the 
hen 60 Although the decree must be in rem, and 
not in personam, it may direct a sale unless the 
amount found due is paid on or before a day 
naraed,6i or the statement of the amount due may 
be in the form of a personal judgment, where the 
judgment proceeds to declare a hen and direct the 
taking of the proper steps to make the amount out 
of the property subject thereto 6® Likewise, a pro¬ 
vision for the entry of a deficiency judgment, in 
case the proceeds of sale are not sufficient to pay 
the claims for which judgment is rendered, does not 
alter the character of the judgment to a purely per¬ 
sonal one 6® 

It has been held that the judgment must be spe- 
cial64 even though the claim arises directly on an 


original contract between plaintiff and the owner 
of the property 6® However, there is also author¬ 
ity for the view that the j’udgment may be either 
general or special or both ®6 Under some statutory 
provisions a judgment enforcing a mechanic's lien 
must be against the debtor, as in ordinary cases, 
with the addition that, if no sufficient property of 
the debtor can be found to satisfy such judgment 
and costs of suit, then the residue thereof shall be 
levied on the property charged with the lien,®^ and 
under these provisions, where such addition is not 
embodied in the judgment, it is fatally defective 6* 

§ 318. Judgment by Default 
a. In general 
b Proof 
c. Opening 

a. In General 

A default judgment may be entered m an action to en. 
force a mechanic’s lien on the failure of the defendant to 
appear or answer within the time limited by statute, but 
a judgment by default against the defendant while his 
demurrer to the complaint is undisposed of is erroneous 

A default judgment may be entered in an action 
to enforce a mechanic's hen on the failure of de¬ 
fendant to appear or answer within the time limited 
by statute 6® However, a mechanic's lien proceed- 


65. Colo—Stewart v Breckezindge, 
169 P 643. 69 Colo 108 

40 C J p 488 note 16 

66L Ill—Schnell v Clementa, 78 Ill 
613 

40 CJ p 488 note 18 

67. S C —Metz V Critcher, 65 S E 
394. 83 SC 396 

6a Ala —Porter v Miles, 67 Ala 
130 

40 C J p 488 note 22. 

Nature of proceeding- as in rem or in 
personam see supra S 265 

59l Vt—Goodra v Tarkey, 22 A.2d 
6U9, 112 Vt 212 

40 C J p 488 note 23 

60. Md.—Treusch v Shryock, 65 Md 
330 

40 C J p 488 note 24 

61. Ill —Rubendall v Tarbox, 200 
IllApp 260 

Md.—Smith V Shaffer, 46 Md 578 


62. S D —Cole v Custer County Ag¬ 
ricultural, Mineral & Stock ASs’n, 
52 NW 1086. 3 SD 272 

40 C J p 488 note 26 

63. Cal —Blanck v Commonwealth 
Amusement Corp. 127 P 805, 19 
Cal App 720 

64. NT —Lenox v Torkville Bap¬ 
tist Church, 2 E D Smith 678—^Alt- 
hauae ▼ Warren, 2 E D Smith 657 

66. Ill—Culver v Elwell, 78 Ill 
536 

NY—^Althause v. Warren, 2 ED 
Smith 657 

66. Wia—^Dean v. Pyncheon, 8 Finn 
17, 8 Chandl 9 

40 C J p 488 note 30 

67. Mo —Hor&kotte v Menier, 60 
Mo 168 

40 C J p 489 note 81 

68. Mo—^Failey v Cammaim, 43 
Mo App 168 


69. Pa—Gednch v Taroscz, 166 A 
576, 102 Pa Super 127 
40 C J p 500 note 9 
Judgments by default generally see 
Judgments 4S 187-203 
Junsdiotioii. of court 
Where there has not been a strict 
compliance with a statutory require¬ 
ment as to notice of the commence¬ 
ment of an action to enforce a me¬ 
chanic’s hen, it has been held that 
the court has no jurisdiction to enter 
a default in the action —Jones & Ma¬ 
gee Lumber Co v Boggs. 19 NW. 
678, 63 Iowa 589 

dsufflcleut affidavit of defense 
Under a statute so providing, a 
judgment may be entered because of 
an insufficient affidavit of defense to 
scire facias sur mechajiic'a hen, but 
the court alone, and not plaintiff’s 
attorney, may direct entry of judg¬ 
ment on proecipe or rule for judg¬ 
ment because of pisufflpient affidavit 
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mg IS not an action for the recovery of money or 
damages only within the meaning of a statute per¬ 
mitting the entry of a default judgment by the 
clerk 

A judgment by default against defendant while 
his demurrer to the comolaint is undisposed of is er¬ 
roneous So, where an affidavit of defense is on 
file, judgment may not be entered for plaintiff in 
disregard of such affidavit on the ground that it was 
improperly filed,*^2 and, under the practice in a par¬ 
ticular jurisdiction, a lienor who has answered but 
has not appeared at the trial may not be regarded 
as in default where a trial notice has not been 
served"^* It has been held that a judgment by de¬ 
fault, for want of an affidavit of defense against 
the owner, should be interlocutory only where the 
contractor defends on the ground that the work 
was done and materials fiiniished on his credit and 
not on the credit of the building, and judgment en¬ 
tered in such case against the owner for the debt 
will be opened 

Amount of judgment Where a statute so au¬ 
thorizes, an assessment of damages on default may 
be made by the clerk Where a contractor makes 
a default, judgment against him should be for the 
amount prayed, notwithstanding as against the own¬ 
er no judgment may be rendered for the claim by 
reason of the fact that the materialman has applied 
payment from a fund coming from the owner to 
material furnished for other buildings 

b. Proof 

The plaintiff must make such proof as is required by 
the statutes and rules of practice on default in a mechan¬ 
ic’s lien proceeding. 

In the absence of a specific statutory provision, it 
would seem that, on a default, plaintiff need make 
such proof only as is required in other cases on de¬ 
fault,and a general statute providing that plain¬ 


tiff may take a verdict on default as though the al¬ 
legations of the complaint weie established by tes¬ 
timony has been held to apply to a mechanic’s lien 
proceeding Wheie the chancery practice is es¬ 
tablished in hen cases, the court may proceed to a 
decree on bill confessed, with or without evidence to 
support the bill, as the court shall in its discretion 
deem best, as provided by a statute relating to chan¬ 
cery practice Where answers are filed denying 
the allegations of the complaint, defendants are en¬ 
titled to a trial of the issues presented by the plead¬ 
ings, even though they fail to appear when the case 
IS regularly called for trial, and the court may give 
judgment in such case only on proof of the facts 
alleged in the complaint and denied by the an¬ 
swers 

c. Opening 

Where a statute so provides, a default entered in a 
mechanic’s lien proceediiig may be opened and the de¬ 
fendant permitted to defend 

A general status e under which the court may per¬ 
mit defendant to defend within a stated time after 
judgment, where the summons is not personally 
served on him, has been held to apply to suits ta 
foreclose mechanics* hens,®! and under such a stat¬ 
ute the court may impose terms incident to permit¬ 
ting defendant to defend,®® but the teims should 
not be unreasonable and harsh®® Under such a 
statute, where the court imposes unreasonaole and 
harsh terms, in an order permitting defendant to 
file an answer and defend the suit the terms will be 
regarded as surplusage and without legal effect.®^ 
Also, under such a statute the court may not make 
the order opening the default conditional on such 
unknown terms as another court, at the time of the 
trial of the suit on the merits, may fix ®® Under a 
general provision of a statute relating to proceed¬ 
ings in chancery allowing defendant to appear and 
answer within a certain time after default and de- 


of defense—Gednch v Yarosez, 156 

A 675. 102 Pa Super 127 

70. Mont—Solin v Feisao, 185 P 
322, 56 Mont 400 

71. Or—Willamette Falls Transp & 
Milling Co V Smith. 1 Oi 181 

72. Pa—^Wilkinson v. Brice, 23 A 
982, 148 Pa 133 

73 NY —Reedy El Co v Monok 
Co, 178 NYS 694. 189 App Div 
438 

74. Pa —^Wethered v Garrett, 7 
Pa Co 635 

75. NY—Welde v Hendeison, 6 N 
YS 176 

76k Iowa—Sioux City Fdy & Mfg 
Co V Merten. 156 N W. 367, 174 
Iowa 832, L.R A 19160 1247 


77. Tex—SchuUze v Alama Ice & 
Brewing Co, 21 SW 160, 2 Tex 
Civ App 236 

40 C J p 501 note 15 

Proof in case of default generally 
see Judgments §9 210-213 

78. Ga—Methodist Episcopal Church 
South V Dudley Sash. Door & 
Lumber Co, 72 SB 480, 137 Ga. 
68 

Tex —Herring v Herring, Civ App., 
189 SW 1105 

79. Colo —Clear Creek, Colorado. 
Gold & Silver Min Co v Root, 1 
Colo 37 4 

80. S D —Schlachter v St Ber¬ 
nard’s Roman Catholic Church, 105 
N W 279, 20 SD 186 

8L Minn —W £« Suhring Co. t. 
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Stafford, 208 NW. 136, 166 MlnXL 
430 

One, served by publication, in suit 
to foreclose mechanics’ liens, who 
did not appear, applying within one 
year after judgment, not being guilty 
of laches, and tendering answer stat¬ 
ing good defense, has been held en¬ 
titled to have Judgment vacated and 
to serve and file answer —"W E 
Suhnng Co v Stafford, supra 

82. Minn—^W B. Suhnng Co v. 

Stafford, supra 

83. Minn—E iSuhzlng Co t. 

StaHord, supra. 

84. Minn —W E Suhring Co ▼. 

Stafford, supra. 

85. Minn—E Suhring Co t. 

Stafford, supra. 
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cree pro confesso, the defaulted party after he has 
appeared may demur.*® 

§ 319. Requisites and Essentials in General 

a. In general 

b Definiteness and certainty 
c Parties generally 
d Scope and extent of relief 

a. In General 

A Judgment or decree in a proceeding to enforce a 
mechanic’s hen must conform to such reouirements as are 
imposed by the statutory provisions on which the pro¬ 
ceeding IS based. 

A judgment or decree in a proceeding to enforce 
a mechanic’s hen must conform to such require¬ 
ments as are imposed by the statutory provisions on 
which the proceeding is based,*7 since the lien is 
dependent for operation and effect on the rendition 
of a judgment such as the statute directs ** An or¬ 
der foreclosing a mechanic’s lien without finding 
that the party who contracted with the hen claim¬ 
ant for the improvement represented the owner of 
the fee,*® or not finding whether a copy of a notice 
claimed to have been posted on the premises by the 
owner of the fee was served on the hen claimant,®® 
has been held incomplete. Under some statutory 
provisions, where a referee has completed the per¬ 
formance of his duties and filed his decision, judg¬ 
ment may be entered on his decision without fur¬ 
ther warrant by the clerk as a ministerial act ®^ 
A judgment for plaintiff in a mechanic’s hen pro¬ 
ceeding, where the record shows that the proceed¬ 
ing was not filed within the statutory time therefor, 
has been held void on its face.®® 

Time of entry of judgment. Under a general act 
declaring a jury’s verdict for a specific sum of mon¬ 


ey a hen on the realty of the party against whom 
it was rendered for a stated period, a judgment may 
be entered on a verdict for claimant in a mechan¬ 
ic’s lien action at any time within the period of lim¬ 
itations without loss of the hen,®® and where plain¬ 
tiff in a scire facias on a mechanic’s hen has ob¬ 
tained a verdict within the period of limitations 
from the issuing of the writ, but is prevented from 
entering judgment until after the expiration of that 
period, by reason of the pending of a rule for a new 
trial or a motion in arrest of judgment, he is enti¬ 
tled to judgment on the discharge of the rule or mo¬ 
tion.®"* A statutory provision requiring diligence in 
the prosecution of the proceeding within a prescribed 
time after the issuance of the summons does not 
prescribe a time after whicli a judgment may not be 
entered,®® and a provision limiting the period during 
which the hen may remain in force before action 
brought does not require that the action shall be 
prosecuted to final judgment within the time so 
limited, and if the action is brought within the time 
the judgment may be taken after the time has ex¬ 
pired ®® 

b. Definiteness and Oertainty 

A Judgnent or decree in an action to enforce a 
mechanic's iien must be specific and certain or capable 
of being made such by proper construction. 

A judgment or decree in an action to enforce a 
mechanic’s hen must be specific and certain or capa¬ 
ble of being made such by proper construction, it 
should be definite as to the amount of recovery al¬ 
lowed ®'^ However, a judgment, in substance, that 
plaintiff has a valid hen on the property for the 
sum found due him, and that the sheriff sell the 
property and from the proceeds pay plaintiff the 
sum found due him and bring the surplus money in- 


ae. IlL—^Philip Gollner Co v Gil¬ 
lette, 21S IllApp 25 

87. Fla—Manatee Light & Trac¬ 
tion Co. V. Tampa Plumbing & 
Supply Go, 42 So 703, 52 Fla. 
533 

40 C J p 480 note 83 
JndgxnMt hdd not ecTonsoiu 
Tez—^Aston v Allison, GivApp, 91 
SW2d 852 

JodgmeiLt on oross oomplaant 
Where realty was conveyed under 
contract granting permission to pur¬ 
chaser to erect building on realty, 
which should be security for pur¬ 
chase price, materialman sought to 
foreclose lien which attached by rea^ 
son of erection of the building, and 
vendor recovered judgment on cross 
complaint establishing superiority of 
his vendor's lien, judgment properly 
followed statutory provisions for ac¬ 
tions for strict foreclosure of a ven- 


doi’s hen, as against contention that 
judgment should have been as in an 
action to foreclose a mechanic's lien 
—F C Ki otter Co v Harbaugh, 280 
NW 211, G« SD 178 

88. Ala —^Porter v Miles, 67 Ala 
130 

89. Minn —Couture v Hennessy, 
208 NW 546, 167 Minn 90. 

90. Minn—Couture v Hennessy, su¬ 
pra 

91. NT—^Decker v Canzoneri, 9 N 
T S 2d 210, 25'6 App Div 68 

98. Del—Hendrix v Kelley, 143 A 
480, 4 WWHarr 120 

9% Pa —^Rosenheck v Stape, 3 A 2d 
678, 332 Pa 287 

94. Pa—^Howes v Dolan, 9 Pa Su¬ 
per 586, 44 Wkly.NC 62 
Buie to strike off judgmamt 

The trial court properly dls- 

1004 


charged defendant’s rule to strike off 
judgment on verdict for plaintiff In 
mechanic’s lien action because of its 
entry over five years after issuance 
of scire facias, in view of general 
act declaring Jury’s verdict for spe¬ 
cific sum of money a lien on realty 
of party against whom rendered un¬ 
til court grants new trial or arrests 
judgment—Rosenheck v Stape, 3 A 
2d 678, 8^2 Pa 287 

95. N J —^Buohanon & Smock Lum¬ 
ber Co V Dougherty, 96 A. 663, 88 
NJLaw 366 

40 C J p 398 note 12. 

96. Wash —^Pacific Mfg Co v 

Brown, 36 P 273, « Wash 347 

40 C J p 894 note 13 

97. Ill—^Miller v Calumet Lumber 
& Mfg Co, 121 111 App S6 

40 C.J. p 489 note 40. 
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to court to abide its further order, is not unintelligi¬ 
ble and incapable of being carried out by the sheriff 
because it is not stated which of the defendants 
shall pay the amount found due plaintiff A judg¬ 
ment in an action to foreclose a mechanic’s hen 
need not adj adge that the land directed to be sold is 
necessary for the convenient use and occupation of 
the building where the complaint alleges that all of 
the land is neccssaiy for such purpose and the court 
finds the allegation to be true 

The failure of a judgment to adjudge that at the 
commencement of the action the land belonged to 
the person who caused the building to be construct¬ 
ed or that it was erected with his knowledge does 
not render the judgment erroneous where it is al¬ 
leged and found that defendant at whose instance 
the building was erected was at all times mentioned 
the owner and entitled to the possession of the prop¬ 
erty and that the interest of the other defendants 
who claimed to have some interest therein was sub¬ 
sequent to plaintiff’s hen ^ Where there is a finding 
showing the amount due for work and materials, a 
repetition of the statement that the sum for which 
the judgment is rendered is the amount due for such 
work and materials is unnecessary ^ 

c. Faities Generally 

A Judgment in a proceeding to enforce a mechanic’s 
lien must be rendered against some person as defendant 
and may not be against the land alone, and a valid judg¬ 
ment may not be entered against or in favor of one who 
IS not brought within the jurisdiction of the court 

A judgment in a proceeding to enforce a mechan¬ 
ic’s hen must be rendered against some person as 
defendant and may not be against the land alone ^ 
A valid judgment may not be entered against or in 
favor of one who is not brought wifthin the juris¬ 
diction of the court.* Where, prior to the filing of 
plaintiffs hen, the property in question is conveyed 
to one not a party to the action at the time of the 
judgment by a deed containing a statutory covenant 


giving It precedence over subsequently filed mechan¬ 
ics’ hens, and there is no finding of fraud in the 
execution and delivery of the deed, and the deed 
is not set aside, it has been held that the court has 
no junsdicLion to direct a foreclosure of the hen 
against the premises 5 

The rights of a necessary party to the action 
should be found and adjudicated in the decree,® 
and, where defendant’s wife is a necessary party, 
the proper procedure is to find and adjudicate her 
rights in the decree, not to dismiss her, even on her 
own objection or motion ^ However, it has been 
held that a judgment against a husband only for 
the foreclosure of a mechanic’s hen on a home¬ 
stead IS not void as to the husband’s interest, al¬ 
though the wife’s interest is not foreclosed there¬ 
by 8 

Where a lienor dealt directly with the owner and 
the hen was entitled to priority over a mortgage, 
the rights of the parties would not be affected by 
the fact that the judgment for the sum claimed on 
the mechanic’s hen was rendered against the owner 
of the house alone where its recital embraced all 
parties, describing their interests and providing that 
if no sufficient property was found the residue 
should be levied out of the premises ® A surety on 
a contractor’s bond to an owner, conditioned for 
the payment of labor and material claims, may be 
made a party and a decree may be rendei ed against 
him, in a suit by an unpaid materialman i® 

d. Scope and Extent of Relief 

(1) In general 

(2) Amount of recovery 

(1) In General 

Under a statute contemplating that the rights of all 
parties interested In the property shall be determined 
in one proceeding, a Judgment or decree in a proceeding 
to enforce a mechanic’s lien may be framed accordingly, 


9a. Cal—^Nelhaus v Morgan, 46 P 
263 

99- Cal —^Dusy v Prudom, 80 P 798, 
95 Cal 646 

1. Cal —Dusy v Prudom, supra. 

2. Ind—Duckwall v Jones, 68 NE 
1055, 156 Ind 682, reheard 60 NE 
797, 156 Ind 683 

3. Iowa—Redman v Williamaon. 2 
Iowa 488 

4. Mich —^Huebner v Winskowskl, 
224 NW 840. 246 Mich 77 

Mo—Burgess v Joplin Lumber Co, 
App, 145 SW2d 1001—Croatian- 
American Building & Loan Ass'n 
Balkan v Casper, App. 54 S W 
2d 778. 


Tex—Judd v Wyche, Civ App, 80 
SW2d 808 
40 CJ p 489 note 46 

Absence of jnxiBdlotlon not shown 

(1) In general—Roscoe Black Co 
▼ Ar-Eu Co, 206 NW 438, 164 Mmn 
440—40 CJ p 489 note 46 [b] 

(2) A decree for foreclosure of mar 
tenalman’s lien referring to finding 
of personal service against owner 
not appearing, although not reciting 
personal service, has been held not 
objectionable as made without juris¬ 
diction—Edwards & Bradford Lum¬ 
ber Co V Matthews, 294 P 964, 160 
Wash 68 

B. NT—Servidone v. Hirschxnann. 

lOOS 


51 NTS 2d 917, 268 App Dlv 347, 
reargument denied 52 N Y S 2d 434, 
268 AppDiv 1076, affirmed 62 NE 
2d 232, 294 NY 786 

6. Ill—Leffers v Hayes, 64 NE 2d 
768, >327 Ill App 440 

7. Ill—Leffers v Hayes, supra. 

8L Kan—^Kansas Loan & Trust Co. 
T. Phelps & Bigelow Windmill Ca, 
64 P. 136, 7 EanApp 469 

9. Mo.—^Reilly v Hudson, 62 Me. 
368. 

10. Mich —Morman v. Ryskainp, 
209 N.W. 62, 296 Mich. 140. 
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SO that a court havfng Jurisdiction of the parties may 
determine the validity of claims interfering with the en¬ 
forcement of the lien. 

Under a statute contemplating' that the rights of 
all parties interested in the property shall be deter¬ 
mined in one proceeding, a judgment or decree, in a 
proceeding to enforce a mechanic’s hen, may be 
framed accordingly, so as to adjust and determine 
the equities of all the parties to the action,!^ and a 
court having jurisdiction of the parties may deter¬ 
mine the validity of claims interfering with the 
enforcement of the lien Under such a statute 
the court may render a decree against the sureties 
on a bond given to release liens,determine the 
rights of all parties on a subcontractor’s bill against 
the contractor and owner in which the owner has 
filed a cross bill against the contractor’s surety,^^ 
or award judgments in favor of a general contrac¬ 
tor or of subcontractors on determining the validity 
of their hens in a subcontractor’s action,^® or award 
a contractor an affirmative j‘udgment on a counter¬ 
claim against a subcontractor In an action 
against partners for the foreclosure of a mechanic’s 
hen, a provision in the judgment for an adjustment 
between the partners if one should pay more than 
his share of the judgment has been held proper.!^ 
No affirmative relief, however, may be granted a 
defendant subcontractor, in an action to foreclose a 
hen, as against a defendant contractor on whom the 
subcontractor failed to serve an answer 

Issues between an owner and contractor may be 
adjudicated in a subcontractor’s suit,^® and an own¬ 


er who has paid the contract price may be awarded 
a judgment against the contractor for the amount 
recovered by subcontractors or matci lalmcn 20 On 
foreclosure of a contractor’s hen for the balance 
due him, a subcontractor who has filed a hen is en¬ 
titled to a judgment directing payment out of the 
moneys due the contractor under his hen 2i Where 
suits on several hen claims are tried together, the 
judgment as to one claim may be valid, although on 
another claim the judgment may be wrong 22 Un¬ 
der a statute not granting a hen against a public 
work itself, the court should not enforce an assert¬ 
ed hen against such a structure,23 but it should not 
order a materialman’s claim entirely erased from 
the mortgage records,24 and should restrict its judg¬ 
ment to ordering the cancellation of plaintiff’s re¬ 
corded claim as a lien and privilege, leaving the in¬ 
scription to remain in effect for whatever it may be 
worth in all other respects 25 

(2) Amount of Recovery 

The judgment or decree in a proceeding to enforce 
a mechanic’s lien should allow the claimant the amount 
due him 

A judgment or decree in a proceeding to enforce 
a mechanic’s hen should allow the amount due 
claimant,®® but it should not allow more than is 
due®*^ and it must not grant a double recovery 28 
Under some statutory provisions the court should, 
on entering judgment for plaintiff, allow as part of 
the costs all moneys paid for the filing and record¬ 
ing of the hen, and also a reasonable amount for 


11. Ill—Decatur Lumber & Manu¬ 
facturing Co Y Clark, 270 Ill App 
33 

NY—John S Lane & Son v West¬ 
chester County, 163 NS 86, 248 N 
T 298 

12. NY —Concord Constr Co v 
Plante, 116 NYS 153, 63 Misc 
120. affirmed 121 NYS 1026, 137 
App Div 243 

13. Mich —Grace Harbor Lumber 
Co V Ortman, 157 NW 96, 190 
Mich 429 

14. Mich—C H Little C6 v L P 
Hazen Co, 152 NW 95, 185 Mich 
316 

40 C J p 492 note 99 

15. Wis —Neil & Co • Inc v Wis¬ 
consin Tel Co. 176 NW 89, 170 
Wis 298 

40 C J p 493 note 1 

16. NY —Richman y New York 
City, 151 NYS 714, 89 Misc 213 

17. Kan —Thompson v Matthews, 
183 P2d 216, 163 Kan 434 

18. NY —Kockaway Sash & Door 
Co V Soman, 261 NYS 106, 146 
Misc 327. 


19. Okl—Scroggy y Kelley, 122 P 

694. 33 Okl 398 | 

20. Okl—^Alberti y Moore, 93 P 
643. 20 Okl 78, 14 LRA.NS. 
1036 

21. NY—Holl Y Long. 6'8 NTS 
522, 34 Misc 1 

22. Mass —DaJilborg y Wyzanski, 
58 NE 593, 175 Mass 34 

23. La—Decatur Cornice & Rooflng 
Co V Caldwell Bros, 138 So 611, 
173 La 694 

24. La—Decatur Cornice & Rooflng 
Co V Caldwell Bros, supra 

25. La—Decatur Cornice & Rooflng 
Co V. Caldwell Bros, supxa 

26. NT —Carroll McCreary Co v 
People, 274 NYS 585, 242 App 
Div 775, modffied on other grounds 
193 NE 675. 267 NY 37 

Jtidgmeat obtained in attachment 
In a suit to foreclose a lien for 
labor and materials against owner, 
original contractor, who filed a cross 
complaint, and other lien claimants, 
it was piuper to include in decree 
amount of judgment obtained by 
original contractor against owner in 
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an attachment action against the 
property in question, which was not 
included in original contractor's lien, 
leaving distribution of proceeds of 
sale between different claimants to 
be made in accordance with law — 
James A C Tait & Co y Stryker, 
243 P 104, 117 Or 338 

27. Utah—Garland v Bear Lake & 
RiYer Waterworks & Irrigation 
Co. 34 P 368. 9 Utah 350. affirmed 
17 set 7, 164 US 1, 41 LEd 
327 

Judgment held not ezcsssivo 
Ind—Central Dredging Co v P G 
Proudfoot Co, 158 NE 229, 87 Ind 
App 171 

Mont —Smith v Gunnies, 144 P 2d 
186, 116 Mont 662 

Tex—Bryant-Link Co y W H Nor- 
iis Lumber Co, Civ App, 61 SW 
2d 160, error dismissed 

28. Utah—Garland v Bear Lake & 
River Waterworks & Irrigation Co, 
34 P 368, 9 Utah 350. affirmed 17 
set 7, 164 US 1, 41 LEd 327. 

40 CJ p 492 note 7 
Claims of snhcontraotoni 
(1) Where a subcontractor's claim 
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attorney’s fees, 29 but to permit defendant to re¬ 
cover attorney's fees in an action in which it is de¬ 
termined that he is liable would be to assist him in 
taking advantage of his own wrong 30 

Where the demand is unliquidated it has been 
held discretionary with the chancellor whether or 
not interest should be awarded m a judgment en¬ 
forcing a mechanic’s lien 3i The court, in its de¬ 
cree, may include an allowance of interest on an en¬ 
cumbrance covering the property in suit, together 
with a solicitor’s fees to the legal holders of the 
encumbiance, where such decree is in accordance 
with the provisions of a trust deed with respect to 
interest and solicitors* fees 32 A judgment show¬ 
ing on Its face that the court allowed interest has 
been held not invalid for failing to set out the in¬ 
terest separately 33 The mere fact that the judg¬ 
ment on the lien is taken for too much, by including 
Intel est not properly recoverable, is not of itself 
conclusive proof of fraud, but it cannot be sustained 
for this amount as against a subsequent mortga¬ 
gee 34 Where demands due at separate times were 
included in a mechanic’s lien, and parts were due 
and parts not due when the action was brought, the 
court may render judgment for an amount which 
was not due when the action was brought but subse¬ 
quently fell due and is unpaid when the judgment 
is rendered 35 Where foreclosure proceedings are 
begun before the maturity of notes given for the 
contract price, the contractor may have a judgment 
for the amount due on the notes at the time of tri- 
al.35 

Under a statute which provides that the contrac¬ 
tor may recover only such sum as may be due after 

Is disallowed to the extent that the 
contiactor's claim fur materials used 
by the subcontractor in the building 
in question is allowed, there is no 
duplication of claim in allowing the 
contractor's and subcontractor’s 
claim —Paterson v Condos, 28 P 2d 
499, 55 Nev 134, rehearing denied 30 
F 2d 283, 53 Nev 260 

(2) It has been held that in an 
original contractor’s suit to fore¬ 
close a lien, where the court decrees 
a lien in favor of a subcontractor, 
the amount received by the subcon¬ 
tractor should be credited both on 
the subcontractor's judgment against 
the owner and on his judgment 
against the contractor—Bradfleld v 
Bollier, 128 P 2d 942, 169 Or 425 

29. Or—Dimitre Electric Co v Pa¬ 
get, 151 P2d 630, 176 Or 72 

30. Cal —Kennedy v Dutton, 2 P 2d 

856, 116 CalApp 510 

31. Ky—Mays v Stegeman, 280 S 

W. 461, 213 Ky. 60. 


deducting the claims of other parties for work and 
materials included by his contract, only claims for 
which valid hens have been filed should be deduct¬ 
ed 37 Under a statute providing that no owner of a 
building on which a mechanic’s lien of a subcontrac¬ 
tor may be filed shall be required to pay the oiiginal 
contractor, unless furnished receipts and waivers of 
claim for mechanics’ liens or good and sufficient 
bond, the amounts due subcontractors must be con¬ 
sidered in determining the recovery of a contractor 
failing to furnish receipts and waivers of claims for 
Lens 38 

§ 320. Description of Property 

If It IS to operate otherwise than as in personam, a 
judgment or decree m a proceeding to enforce a median, 
ic’s lien must contain a description of the property in¬ 
volved, with the certainty ordina-i'y required of a con¬ 
veyance, or It must at least embody a general description 
of the property, the Judgment must be complete in itself 
snd not depend on other record recitals 

If It is to operate otherwise than as in person- 
am,39 a judgment or decree in a proceeding to en¬ 
force a mechanic’s lien must contain a description 
of the property involved,49 with the certainty ordi¬ 
narily required of a conveyance,4i or it must at 
least embody a general description of the proper¬ 
ty 42 The judgment must be complete in itself and 
not depend on other record recitals 43 Where a hen 
IS claimed on a building with such land around it 
"as may be required for the convenient use and oc¬ 
cupation thereof,” the decree should define the ex¬ 
tent of the land subject to the lien,44 and, while a 
failure to do so will not invalidate the decrec,45 
a purchaser thereunder will probably acquire no 
land beyond that covered by the building 46 Where 

41. Utah —Park City Meat Co v. 
Comstock Silver King Min Co • 
supra 

42. Cal —^Hollenbeck-Bush Planing 
Mill Co V Roman Catholic Biehop, 
176 P 166, 179 Cal 229 

40 C J p 491 note 82 
Descriptions held siUdoient 

(1) A decree awarding a lien on 
an acre of land of which the im¬ 
proved building constitutes the geo¬ 
graphical center has been held prop¬ 
er under some statutory provisions 
—Federal Land Bank of Spokane v. 
Green, 90 P 2d 489, 108 Mont 56 

(2) Other descriptions see 40 C J. 
p 491 note 82 [a] 

43L Ala—Salter v Goldberg, 43 So 
671, 160 Ala 511. 

44. Idaho—^Robertson v Moore, 77 
P 218, 10 Idaho 116 

40 C J p 491 note 84 

45. Cal—Sidlinger v Kerkow, 22 P. 
932, 82 Gal 42 

46. Gal—Sidlinger v. Kerkow, su- 


Discretion held not abused 

Ky—Mays v Stegeman, supra 

32. Ill—McNulty v White, 242 Ill 
App 37 

33. Tenn —D M Rose & Co v Dy- 
sart, 8 Tenn App 325 

34. Cal—Gamble v Voll, 15 Cal 
507 

35. Okl—El Reno Electric Light & 
Telephone Co v. Jennison, 60 P 
144, 5 Okl 739 

40 C J p 492 note 10 

36. NY—Margulies t Seigel, 178 
NYS 644, 108 Misc 483. 

37. Cal—^Holden v Mensmger, 166 
P 950, 175 Cai 300 

38. Iowa.—Newell Const. Co v Fy- 
ler, 230 N W. 322. 

39. Ala.—Porter v Miles, 67 Ala 
130 

40. Utah—Park City Meat Oo. v. 
Comstock Silver King Min. Co, 
103 P 254, 36 Utah 145. 

I 40 C J P 491 note 79. 
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a hen is datmed against two or more buildings the 
judgment should designate each building and the 
amount due on it 

§ 321. Conformity to Lien Statement 

Ordinarily a Judgment or decree In a proceeding to 
enforce a mechanic’s lien should conform to the statement 
of claim of lien, but small variances will not defeat the 
lien in the absence of bad faith 

Ordinarily a judgment or decree in a proceeding 
to enforce a mechanic's hen should conform to the 
statement of claim of lien as to the property cov¬ 
ered^* and usually may not be rendered for more 
than the amount claimed in the hen statement 
So also, plaintiff may recover only for what was 
done or furnished between the dates stated in the 
hen statement, although the evidence shows that 
work was done or materials furnished at other 
times However, small variances between the hen 
as filed and as allowed will not defeat the hen in the 
absence of bad faith,51 and it has been held that, 
where plaintiff has recovered a judgement for more 
than claimed in his notice, he may be allowed to re¬ 


mit the excess®* It has further been held that, 
where the judgment is generally against defendants 
and is not special against the lands, the fact that 
the judgment is greater than the lien claim does not 
constitute error 53 

§ 322. Conformity to Pleadings, Issues, and 
Proof 

A judgment or decree in a proceeding to enforce a 
mechanic’s lien must be supported by the pleadings and 
the evidence, it must bo within, and dispose of, all the 
issues made by the pleadings, but should not be broader 
than the averments thereof or grant relief not thereby 
demanded 

A judgment or decree in a proceeding to enforce 
a mechanic's lien must be supported by the plead¬ 
ings®* and the evidence 55 It must be within the 
issues made in the case56 and should dispose of all 
the issues made by the pleadings, 57 but should not 
be broader than the averments of the pleadings 5* 
While, in some instances, the court may declare a 
lien in favor of one who does not specifically pray 
for such relief,59 ordinarily the judgment or de- 


pra—Tibbetts v Moore, 22 CaJ 
208 

47. Md—Treuscli v Shryock, 65 
Md 330—Plummer v JSckenrode, 
60 Md 225 

‘%iuiip-8Tim” contract 
Where the materials were deliv¬ 
ered for the construction of improve¬ 
ments on several lots under a ‘lump- 
sum" contract, it has been held that 
the court in an action to foreclose 
mechanics’ liens has jurisdiction to 
ajiportion the amount of the liens de¬ 
creed amonsT the lots—Hendrickson 
V Bertelson, 35 P 2d 318. 1 Cal 2d 
430 

48. Dak —^McCormack v. Phillips, 84 
NW 39, 4 Dak 506 

40 C J p 490 note 58 

49. Cal —Olson-Mahoney Lumber 
Co V. Dunne Inv Co, 159 P. 178, 
80 CalApp 332 

40 C J p 490 note 59 

50: Cal —Santa Monica Lumber & 
Mill Co V Hege, 48 P 69, 5 Cal 
Unrep Gas 628—Gross v. Strelitz, 
64 Cal 640 

61. Mich —Grace Harbor (Lumber 
Co v Ortman, 157 N.W 96. 190 
Mich 429 

52. NT—^Protective Union v Nix¬ 
on, 1 E D Smith 671 

63. N J —Zanzonica v. Miller, 165 A. 
10. 9 NJMisc 697. 

54h Mo —Croatian-Amencan Build- 
ingr & Loan Asa'n Balkan v Cas¬ 
per. App, 64 SW2d 773 
Tex.—Matbes v Williams, Civ App , 
184 SW.2d 853—Trout v. Wichita 


State Bank & Trust Co, Civ App, 
23 SW2d 871 
40 C J p 490 note 63. 

Alternative r^ef not wazranted 
Cal —Busset v California Builders 
Co, 13 P2d 38, 123 CalApp 657 
Xh. aotion against owners of dif¬ 
ferent lota, no mechanics’ liens may 
be declared against particular land- 
owners where no specific liens are 
pleaded—Cook v Cappellino, 281 P 
412, 101 CalApp 77 
Judgment on demurrer 
Where an affidavit of defense m 
the nature of a demurrer is filed in 
scire facias on a mechanic s lien, the 
proper older has been held to be 
judgment on demurrer, not an order 
striking oil the lien —Favo v Merlot, 
94 Pa Super 90 
Decrees sustained 

Fla—^London Operating Co v Conti¬ 
nental Const Go, 169 So 33, 118 
Fla 16 

Tex—^Aston v Allison, Civ App, 91 
S W 2d 852—^Moody-Seagraves 

Ranch v Brown, OivApp, 69 8 W 
2d 840, error refused 
40 C J p 490 note 63 [b] 

65. Ind —Morgan v Henry Brick 
Co, 176 NE 237, 92 Ind App 478 
Nev—Reno Plumbing & Heating Co 
V Bickel, 35 P2d 602. 56 Nev 867 
Tex—^Aston v Allison, Civ App, 91 
S W 2d 652—^Trout v Wichita State 
Bank & Trust Co, Civ App, 23 S 
W2d 871 

Wash —Wilhite v. Ludwig, 282 P 
847. 154 Wash 541 
40 C J p 490 note 64 
Judgment held supported 
Mo —^Manchester Iron Works v. JBl L. 
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Wagner Const Co, 107 SW2d 69, 
841 Mo 389 
Bsmovable stmctnre 
Under a statute providing that the 
property subject to a mechanic’s lien 
may be ordered removed to satisfy 
the hen where the land upon which 
the property is situated cannot be 
subjected to the lien, a mechanic’s 
lien claimant which does not plead or 
prove that the structure subject to 
the lien is removable from the land 
IS not entitled to an order of remov¬ 
al—Pioneer Sand & Gravel Co v 
Hedlund, 34 P 2d 878. 178 Wash 273 
56. Iowa.—Weir & Russell Lumber 
Co V Eempf, 12 NW2d 857, 234 
Iowa 450 

40 C J p 490 note 65 
Decree held not outside Issnes 
Iowa—Weir & Russell Lumber Co 
V Kempf, supra 

67. Tex —Parker v Chambers. Civ 
App, 169 SW2d 945 

58. Tex —^Investor's Syndicate v 

Dallas Plumbing Co, Civ App, 61 
SW2d 1039 

40 C J p 490 note 66 

59. Ark—Union Indemnity Co v 
Covington, 13 S W 2d 884, 178 Ark 
633 

Prayer for Judgment ogoinat oosu 
tractor’s bond 

One complying with a statute by 
filing a verified account with the 
clerk of the court has been held en¬ 
titled to have a lien declared in his 
favor, although he does not pray for 
such lelief, but seeks judgment 
against a contractor’s bond, on the 
assumption that the filing of a bond. 
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cree should not grant lelief not demanded by the 
(headings Although a complaint expressly or im¬ 
pliedly alleges completion of the building, it has 
been held that a judgment of foreclosure on the 
basis of substantial performance may be sustained, 
but a petition failing to allege a provision of a con¬ 
tract for the foreclosure of a hen on partial per¬ 
formance of the contract, or an amount reasonably 
necessary to complete improvements, has been held 
not to invoke the court’s jurisdiction to grant fore¬ 
closure on such performance under a prayer for 
general relief ^2 a direction for a deficiency judg¬ 
ment has been held not erroneous although the 
complaint did not pray for such relief 63 a decree 
in a suit to foreclose a mechanic’s lien may be for 
less than the amount claimed v^hcre there is sub¬ 
stantial evidence in the record to support the de¬ 
cree 6^ 

The court has no power to order a sale of proper¬ 
ty other than that mentioned in the petition and on 
which a lien has been decreed,® 3 and, where the bill 


claims a lien on a particular lot, it is error for the 
decree to extend the hen over other lots not men¬ 
tioned in the bill 6® Ordinarily the judgment is er¬ 
roneous where the description of the land contained 
therein does not correspond to the description in 
the petition and the exhibit made a part thereof 

§ 323. Conformity to Findings or Verdict 

A Judgment or decree in a proceeding to enforce a 
mechanic's lien must conform to the findings or verdict 

A judgment or decree in a proceeding to enforce 
a mechanic’s hen must conform to the findings®® or 
verdict®® Findings showing a right to a lien are 
inconsistent with a judgment dismissing the claim ^0 
A finding that claimant had been paid for materials 
furnished precludes a judgment against defendant 
for the amount of the claim Complainant may, 
after a verdict declaring a lien on a building and 
land, relinquish his right to proceed against the 
land and take a judgment against the building 
only '^2 


displaced the lien—Union Indemnity 
Co V Coviugrton, sup^a 
Fotltion for axnotmt dna for repoln 
Under some constitutional provi¬ 
sions a petition for an amount due 
for lepairs to a building- has been 
held sufflcient to support a judgment 
declaring a mechanic’s lien although 
It does not speciAcally pray that a 
lien be declared and foreclosed — 
Aston V Allison, TexOivApp, 91 S 
W2d «52 

eO. Mo —Croatian-American Build¬ 
ing & Lroem Ass'n Balkan v. Cas¬ 
per, App , 64 S W 2d 773 
40 C J p 490 note €7 

Belief warranted 

(1) In general 

Utah—Burton Walker Lumber Co v 
v Howard, 66 P 2d 134, 92 Utah 92 
Wis—Erickson v Patterson, 211 N 
W 776. 191 Wis 628 

(2) A petition foi the balance due 
under a contract with defendant to 
repair defendant's building, praying 
for judgment for the amount of the 
debt and “all other and proper le- 
lief" authoiizes a judgment of fore¬ 
closure and all other relief called 
for by the petition—^Aston v Alli¬ 
son, Tex Civ App, 91 S W 2d 852 

(8) In a mechanic's lien action, 
where the owner and the lessee of 
the premises are notified of the ac¬ 
tion, and the bill prays for general 
relief, it has been held that the 
pleading is sufficient to warrant a 
decree of a lien against the lease¬ 
hold estate—^Variety Fire Door Co 
V Hanson-Worden Co, 10 TennApp 
254 

(4) In an action to foreclose a 
lien in which plaintiff prays for both 
special and general relief, if any of 

67GJ.S-64 


the items placed by plaintiff m the 
building are licnable plaintiff is en¬ 
titled to have its Hen established and 
foreclosed —Westinghouse Electric 

Supply Co V Hawthorne, 160 P 2d 
65, 21 Wash 2d 74 
Belief not warranted 

(1) In geneial 

Mo —Croatian-American Building & 
Loan Ass'n Balkan v Casper, App, 
64 SW2d 773 

Tenn —Richmond Screw Anchor Co 
V H W Minter Co, 300 SW 571, 
156 Tenn 19 
40 C J p 100 note 67 [a] 

(2) Allowance of interest general¬ 
ly—^Walsh V North American Cold 
Storage Co, 103 NE 186, 260 Ill 
322—40 C J p 490 note 67 [b] 

61. Conn—Daly v New H-aven Ho¬ 
tel Co, 99 A 853, 91 Conn 280 

62. Tex—Malhes v Williams, Civ 
App , 134 S W 2d 853 

63. Wis —Eldeman v. Kidd, 26 N.W 
11b, 65 Wis 18 

40 C J p 491 note 72 


64. Fla—London Opezating Co v 


Continental Const 
33, 118 Fla 15 

Co, 

159 

So 

65. Colo —Bassick 

Mm 

Co 

V 


Schoulfleia, 14 P 66, 10 Colo 46 
40 C J p 491 note 68 


66. Ark—Roberts v Wilcoxson, 36 
Ark 355 

40 C J p 491 note 69 

67. Tex—^Adams v Cook, 65 Tex 
161 

68. NT—Lawson v Teo, 292 NT 
S 650, 249 AppDiv 889 

40 C J p 191 note 74 
ZzLoonslsteat theories 
In action to foreclose material- 
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man's lien, finding that allegations 
ot complaint as amended, seeking re¬ 
covery of 1 ea&onable value of ma¬ 
terials furnished, were true hns been 
held not to preclude judgment fore¬ 
closing lien, even though effect of 
finding was to permit matei lalman 
to recover on asseited inconsistent 
theories of express and implied con¬ 
tract. where there was evidence to 
support a recovery on either theory, 
notwithstanding claim of lien was 
based solely on an expiess contract 
—Daird v Oeequeda, 67 P 2d 1066, 
8 Cal 2d 700 
Judgment sustained 
N T —Lawson v Teo, 292 NTS 650, 
219 App Div 889 
40 CJ p 491 note 74 [a] 

Two tracts 

Where plaintiffs sought a mechan¬ 
ic’s lien against two tracts of land 
and relief was denied as to one uf 
the tracts, such a finding did not bar 
the court fiom adjusting the equi¬ 
ties and granting any lesser relief 
to which plaintilis might be entitled 
—Donkle & Webber Lumber Co v. 
Rohrmann, 33 N E 2d 709. 310 Ill 
App 17 

69. Tex—Roof Maintenance Service 
V Rabe, Civ App , 147 S W 2d 891 
40 C J p 491 note 75 
Judgment sustained 
Okl—Mam v Strong, 276 P 186. 136 
Okl 134 

40 C J p 491 note 76 [b] 

TO- NT—McNulty v Offezman, 137 
NTS 27, 15J AppDiv 181 

71. Cal—Gontractois & Builders 
Supply do V Klay, 217 P 103, 63 
Cal App 380 

72. Miss—Sharpe v. Spengler, 48 
Miss 360 
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§ 324. Direction for Sale and Distribution of 
Proceeds 
a In general 

b Prior claims and outstanding interests 
c. Sale of improvement apart from land 

a. In General 

Ordinarily a judgment or decree foreclosing a me¬ 
chanic’s lien may and should provide for or authorize a 
sale of the property subject to the lien, or of the owner’s 
Interest therein, after allowing a reasonable time for the 
payment of the amount found due, and shou'd also pro¬ 
vide for the proper distribution of the proceeds of the 
sale 

While, where a money decree is entered in a pro¬ 
ceeding to enforce a hen there is apparently no ob¬ 
jection to allowing complainant an execution to col¬ 
lect it,"^^ usually a judgment or decree foreclosing a 
mechanic’s lien may and should, unless such a judg¬ 
ment IS beyond the jurisdiction of the particular 
court,provide for or authorize a sale of the prop¬ 
erty, or of the owner’s interest therein,^6 after al¬ 
lowing a reasonable time for the payment of the 
amount found due,^8 although it has been held that 
the allowance of such opportunity for prevention 
of a sale is unnecessary where the statute provides 
for a redemption A federal court, it has been 
held, will order a sale of the property and franchis¬ 
es of an irrigation corporation as a whole and with¬ 
out the right of redemption where under existing 
circumstances the equity of the case requires it-^8 

The judgment should direct the payment of costs 
and of the hens out of the proceeds of sale.^^ A 
statute applicable to suits for the enforcement of 
judgment hens requiring an account of the rents 
and profits to deteimme whether they will be suffi¬ 
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cient to pay off the liens within a stipulated time 
has been held inapplicable to a proceeding to en¬ 
force a mechanic’s hen 80 

It has been held that the court shou'd provide for 
the disposition of surplus proceeds of the sale, if 
any, in accordance with the parties’ respective 
rights 81 A judgment in favor of a general con¬ 
tractor for an amount including a subcontractor’s 
claim IS not incompatible with a judgment in favor 
of the subcontractor in an independent proceeding; 
the several judgments may remain, and the court by 
a pioper order should provide for the application of 
the proceeds arising from the sale of the property 
so as to protect the rights of all the parties, but 
should not reduce the amount of the contractor’s 
judgment 82 However, it has also been held that 
the court need not direct to whom the surplus mon¬ 
ey, if any, arising from the sale should be paid, 
that may remain subject to a future order of the 
court 88 The order of sale and the order of dis¬ 
tribution are so far separate and distinct that the 
order of sale may be valid and effective even though 
the order of distribution may be invalid 84 

Property subject to hen In a suit to foreclose a 
mechanic’s hen, it has been held that the court may 
not direct a sale before defining the land to which 
the lien attaches 85 While the area to be included 
in an order of sale, on the foreclosure of a hen, has 
been held to be a question largely within the trial 
court’s discretion,86 the court may not decree a 
sale of more than the amount of land to which the 
hen attaches under the statute 87 Where there is a 
hen against two or more properties by reason of the 
failure of the owner of one of the properties to 
make payment due, the decree should direct that the 
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73. Mich—Scott V Keeth. 116 NW 
183 152 Mich 647 

40 C J p 192 note 14 
Execution and enforcement of judg¬ 
ment or decree, and sale and re¬ 
view see infra SS 336-^49 
Necessity of judgment in rem see 
sujira S 317 

74. N Y —^Pearce v Knapp. 127 N T 
S 1100. 71 Misc 324 

75. Ind—Flanders v Ostrom. 1S7 
NE 673, 206 Ind 87 

40 C J p 492 note 16 
Sale snhjeot to ccntzact 
Where the contract under which 
the improvement is erected confers 
certain continuing rights on the par¬ 
ties, the decree may provide for a 
sale subject thereto—Carland v 
United Engineering Co. 176 NW 
664, 209 Mich 244—10 C J p 493 note 
82 

76b 111 —James v Hambleton, 42 
Ill 308 

40 G J. p 492 note 17. 


77. Ill—^BYeibroth v Mann, 70 Ill 
623 

Redemption from sale see Infra 8 
347. 

7& US —Continental & Commercial 
Trust & Savings Bank v Corey 
Bros Constr Co, Idaho. 208 F 
976. 126 CCA 64 

79. Utah —Bingham Coal & (Lum¬ 
ber Co V Blom. 137 P 630, 43 
Utah 684 

40 C J p 493 note 19 
Distribution of proceeds of sale see 
infra 8 848 

Subco]LtraotOT*B claim 
Where the lien of an original con¬ 
tractor 18 a valid and existing lien 
against the property, and the court 
finds that a sufficient sum remains 
unappropriated to pay a subcontrac¬ 
tor’s claim, the court may decree the 
payment of such claim —Grant v 
McAulifle. Tex Civ Aj?p. 6 S W 2d 
226, error dismissed 
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sa WVa—Phipps V Lopinsky, 125 
SE 250, 97 WVa 457 

81. Cal—^Withington v Shay. 117 
P 2d 415, 47 Cal App 2d 68 hearing 
denied 119 P 2d 1, 47 Cal App 2d 
68 . 

88. Wis —Hill V La Crosse & M R 
Co , 11 Wis 223 

40 C J p 369 note 93 

83. Wash —Randall v Molesworth. 
211 P 279. 122 Wash. 689 

40 C J p 493 note 20 

84. Mass —Dahlborg v Wyzanskl, 
68 NE 593, 175 Mass 34 

85. WVa—Farley v Arbogast, 176 
SE 709, 115 WVa 432 

86. Cal—^Anselmo v Sebastiani, 96 
P 2d 1, 219 Cal 292 

87. Wash —^Hoagland v Magarrell. 
197 P 20, 116 Wash. 259. 

40 CJ p 494 note 37. 
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property of the defaulting owner be the first sold 
to satisfy the claim, if the amount found to be due 
IS not paid by a given date 88 

On denial of hen Where certain plaintiffs are 
denied a lien, the judgment should not diiect that 
they be paid out oi the money arising out of the 
sale of the property, since such a judgment is, in 
effect, an ordenng of the foreclosure of the hen, 
such plaintiffs should be relegated to the usual reme¬ 
dy of a levy of execution 8® Creditors of the con¬ 
tractor who have no lien on the property are enti¬ 
tled only to a money judgment against the contrac¬ 
tor, and not to a judgment providing that the re¬ 
mainder of the fund due from the owner to the con¬ 
tractor after payment of hens shall be distributed 
between them 8® 

b. Prior Claims and Ontstandmg Interests 

Ordinarily provision should be made for a prior lien 
In a judgment directing a sale, and the rights of junior 
lienors should not be cut off 

A judgment directing a sale which makes no pro¬ 
vision for a prior hen^i or which cuts off the rights, 
if any, of junior henors®^ has been held erroneous 
Where there are prior hens®® or outstanding inter¬ 
ests not subject to the hen foreclosed,®* it has been 
held that the sale should be ordered subject to such 
interests or hens. Where a prior hen is for an un¬ 
matured indebtedness, the decree should, it has been 
held, not order a sale of the premises and the ap¬ 
plication of the proceeds to the payment of such 
indebtedness, thereby hastening its maturity,®^ and, 
where a statute provides simply for a sale subject 
to prior encumbrances, the court is without author¬ 
ity to direct a sale and the payment of prior en¬ 
cumbrances from the proceeds where such prior en¬ 


cumbrances are not yet due ®® However, it has 
also been held that the couit may order the property 
sold free of all mechanics’ and mortgage hens of the 
parties to the suit and transfer the hens to the pro¬ 
ceeds of the sale,®*? and that the piior lienholders, 
being made parties, may not complain that they are 
not seeking to foreclose their liens and that no 
judgment should be rendered which in effect com¬ 
pels them to accept the results of such a foreclo¬ 
sure ®8 

Where certain hens are superior to a mortgage 
and also to other liens and the rest are inferior to 
the mortgage, the decree should provide that prior 
claims should be paid as though there were no mort¬ 
gage and the residue apply first to the mortgage and 
then to the inferior liens ®® If the lien attaches to 
a part only of lands covered by a mortgage, the 
court cannot apportion the mortgage debt so as to 
fix only a certain amount thereof on the part 
charged with the hen 1 

c. Sale of Improvement Apart from Land 

Ordinarily, in the absence of a statutory requirement, 
the judgment or decree should not provide for a sale of 
the structure or improvement as distinct from the land 
upon which it Is erected 

Ordinarily the judgment or decree should not, in 
the absence of a statutory requirement, provide for 
a sale of the structure or improvement as distinct 
from the land upon which it is erected * However, 
where the hen attaches to the erection and improve¬ 
ment for which material is furnished, a judgment 
ordering the sale of the structure may be valid al¬ 
though the structure cannot be removed from the 
land 3 Under a statute giving authority to the 
court on foreclosure to apportion the amount of the 


8& Md—Caltnder ▼. Isberff, 130 A. 
53, 118 Md 657 

89. Cal—Diamond Match Go v Sil- 
berstein, 131 P 874, 165 Cal 282 

90. Wash—Liarkin v Pederson, 127 
P 844, 71 Wash 116 

40 C J p 494 note 40 

91. Ky—Estes v Bowman, 206 SW. 
304, 182 Ky 172 

Aaoortaiiunent of rights 
Under a statute so providing, the 
court should ascertain the amount 
due each lien creditor and direct ap¬ 
plication of the proceeds of the sale 
in proportion to their several 
amounts according to the provisions 
of the statute—Fair Play Develop¬ 
ment Organization v Sarmach, 263 
lU App 593 
Sale of improvements 
Where improvements are erected 
on land covered by a prior mortgage 


and they cannot be removed without 
destroying their value, it has been 
held that the court may properly or¬ 
der the sale of the land and improve¬ 
ments together, as a whole, if it 
seems that more can be realized than 
if each IS sold separately, provided 
the court orders the prior mortgage 
paid in full out of the proceeds, but 
that the court may not do so if the 
mechanics’ lien claimants insist on 
the right to have the improvement 
sold separately so as to have their 
statutory right of removal—E^em- 
ing-Gilchrist Const Co v McGoni- 
gle, 89 S W 2d To, 338 Mo 66, 107 A 
LR 1003 

92. Utah—Badger Coal & Dumber 
Co V Olsen, 167 P 680, 60 Utah 
307 

40 C J p 493 note 24 

93. Cal—^Barrett-Hicks Co v Glas, 
111 P 760, 14 Cal App 289 
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94. Minn—Brown v. Jones, 55 NW. 
54, 52 Minn 484 

40 C J p 493 note 26 

95. Cal—Bairett-Hicks Co v Glas, 
111 P 760, 14 Cal App 289 

9& Ky—Estes v Bowman, 206 SW 
•301, 182 Ky 172 

97. Ind—'Flanders v Ostiom, 187 
NE 673, 206 Ind 87 

98. Colo—JoraJmon v MePhee, 71 
P 419, 31 Colo 26 

99. Cal—Burnett v Glas, 97 P 428, 
154 Cal 249 

1 . Minn—Morrison County Lumber 
Co v Duclos, 163 NW 734, 138 
Minn 20 

2. Or—Barr v World Keepfresh 
Co, 150 P 749, 77 Or 102 

3. Wyo —Clarke v Shoshoni Lum¬ 
ber Co., 224 P. 845, 31 Wyo. 205, 
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claim in proportion to the enhanced value of the 
tract if necessary to protect the rights of third per¬ 
sons, the court may direct a sale of the building 
with the privilege of removal before resorting to the 
land 4 Under a statute so providing, when the ti¬ 
tle or interest m the land upon which the improve¬ 
ment is made cannot be subject to the hen, the court 
may,5 m the exercise of its sound discretion,® order 
the sale and removal fiom the land of the property 
subject to the hen Whether a house may be sold 
and removed must be determined from the evidence 
in the particular case.^ It has been held that the 
court has inherent power, on a proper showing, to 
grant a reasonable time within which a building 
may be removed on sale to satisfy a lien, as a neces¬ 
sary incident to the fulfillment of a ludgment® 
Where the decree provides foi the sale and removal 
of a struccure within a stated time after the remit¬ 
titur if the case is appealed, and defendant’s appeal 
is dismissed because defective, the case has been 
held appealed within the meaning of the decree ® 

§ 325. Determination as to Priorities 

Whara there are several mechanics' liens or other 
encumbrances on the property, it is proper for the court 
to fix the order of priority and direct payment accord¬ 
ingly, but a decree adjudicating the priority of a lien or 
interest must be Justified by the pleadings and evidence 

Where there are several mechanics’ hens or other 
encumbrances on the property, it is proper for the 
court to fix the order of priority and direct pay¬ 
ment accordingly,!® and it has been held that the 
court should determine the priorities before decree¬ 
ing a sale, and not merely decree a sale and direct 
that the proceeds be brought into court!! A decree 
adjudicating the priority of a lien or interest is im¬ 
proper where not justified by the pleadings and evi¬ 


dence.!2 The fact that a petition to foreclose a me¬ 
chanic's lien makes unknown owners of deeds of 
trust to the property defendants has been held not 
to render a decree holding plaintifTs hen supenor 
to hens of the deeds of trust erroneous, where, at 
the trial, plainliff dismissed as to such unknown 
owners !3 

§ 326. Judgment against Both Owner and 
Concractor 

Under some statutes, in an action to enforce a me¬ 
chanic’s lien by a subconti actor, where a lien is estab¬ 
lished there must be a finding and a decree against both 
the owner of the property involved and the contractor 

Under statutes providing that all suits by sub¬ 
contractors shall be against both the owner and the 
conti actor jointly and that all judgments where a 
lien IS established shall be against both jointly, in an 
action to enforce a mechanic’s hen by a subcontrac¬ 
tor there must be a finding and a decree against 
both the owner of the property involved and the 
contractor Under such a statute judgment is re¬ 
coverable against the owner only for the amount re¬ 
coverable from the contractor,!® and a decree in 
favor of a subcontractor is defective where it does 
not find any amount to be due the contractor from 
the owner,!® but, where the contractor is made a 
defendant and is served by publication, a decree in 
rem for the sale of the premises may be authorized 
although he does not appear !^ Where insolvency 
proceedings have been begun against a contractor, 
a general j’udgment may be had against the contrac¬ 
tor and a special j’udgment against the owner!® 
The court may give a judgment for the sum actually 
due against the contractor and in favor of the de¬ 
fendant owner where there has been a failure to 
prosecute the lien claim within the statutory period 


error dismissed 48 SCt 802, 2?6 
US 595. 72 LSd 722. 

40 G J IP 493 note 3'5 
4. N D —State Loan Co v White 
Sarth Coal Mining Brick & Tile 
Co, 167 NW 834, 34 N D 101 

5 Wash.—Blossom Provine Lumber 
Co V Schumacher. 266 P 167, 147 
Wash 869 

6 . Wash —Pioneer Sand & Gravel 
Co. V Hedlund, 84 P 2d 878, 178 
Wash 273 

Eajury to Mehold 
In determining whether property 
subject to mechanic’s lien should be 
ordered removed from land to satis¬ 
fy lien, court would consider wheth¬ 
er structure is removable without In¬ 
jury to freehold —^Pioneer Sand & 
Gravel Co v Hedlund, supra 

7. Iowa—Anflnson v Cook, 276 N 
W 762, 224 Iowa 833. 


a Cal —English v Olympic Audi¬ 
torium, 52 P 2d 267, 10 Cal App 2d 
196 

9. Wash—State ez rel Schmidt v 
Superior Court for King County, 66 
P2d 1008, 186 Wash 87 

WX Ky—Ward v Butcher, 92 SW. 
2d 741, 26i3 Ky. 685 

Mo—Schroeter Bros Hardware Co 
V Croatian "Sokol" Gymnastic 
Ass’n, 68 SW2d 996, 382 Mo 440 

40 CJ p 494 note 42—41 CJ p 698 
note 10 

Deczee held proper 

Ala—Jefferson Mortg Co v Estes 
Lumber Co, 133 So 267, 222 Ala. 
569. 

11 . Ill —^Lunt •v Stephens. 76 IlL 
607—^Tracy v Rogers, 69 Ill. 662 

Va—laege v Bossieuz, 16 Gratt. 88, 
56 Va 83. 76 Am D 189. 
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13. Cal —^Hartfleld v Howard, 181 
P 885, 180 Cal 376 

40 C J p 494 note 44 

13. Mo—^Evans v. Docklns, Ap(p, 40 
SW2d 608 

14i Ill —Levin v Sylvan Metal 
Products Co , 252 Ill App 140 

40 CJ p 489 note 60 

15. N J —Mayer Ice Machine & En¬ 
gineering Co V Van Voorhis, 95 
A. 735. 88 N JLaw 7. 

13. Ill—Julin V Ristow Poths Mfg 
Co, 64 Ill App 460. 

40 CJ p 490 note 62 

17. Ill —Mueller (Lumber Co v Bol¬ 
linger, 160 111 App 402—^Miller v 
Calumet Lumber & Mfg. Co, 121 
Ill App 56 

18. N J —Crane v Brighton Mills, 
120 A. 677, 98 NJLaw 808. 
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of limitations On dismissing a bill as to the own¬ 
er for want of equity, it is not necessary to enter a 
judgment for the amount of the claim against the 
contractor who has defaulted where the bill is left 
pending as to the contractor .20 

§ 327. Single or Separate Judgments 

Where several lien claimants are authorized by stat¬ 
ute to join in the same action, a single judgment against 
a contractor may properly be made and entered, and it 
has been held that there should be but one judgment in 
such an action covering all the issues. 

Where several hen claimants are authorized by 
statute to join in the same action, as discussed su¬ 
pra § 272, a single judgment against the contractor 
may be properly made and eiitered,^! and it has 
been held generally that there should be but one 
judgment m such an action covering all the issues 22 
The rendition of a separate judgment and award of 
execution for the amount found due each claimant 
IS not erroneous where the judgment provides that 
the proceeds of sale under any execution in favor 
of any of the parties shall be distributed and paid 
out on all the judgments as directed in the decree 23 


§ 328. Personal Judgment 

Ordinarily, in an action to enforce a mechanic’s lien, 
there may be both a judgment establishing the lien and 
providing for the foreclosure thereof, and also a personal 
judgment in favor of claimant against the party directly 
liable to him, but a personal judgment is not necessary 
to support a lien or a judgment or decree foreclosing a 
lien. 

As discussed supra § 266, the remedy by way of 
enforcement of a mechanic's lien is ordinarily re¬ 
garded as cumulative, and, as a rule in an action to 
enforce a lien, there may be both a judgment estab¬ 
lishing the lien and providing for the foreclosure 
thereof and also a peisonal judgment in favor of 
claimant against the party directly liable to him.24 
In order that the court may render a personal judg¬ 
ment It must have acquired jurisdiction of the per¬ 
son of defendant,25 and the judgment must be sup¬ 
ported by the pleadings,®^ evidence,27 and find¬ 
ings 28 A judgment, in a proceeding to enforce a 
mechanic’s lien, must, in fact, be a personal judg¬ 
ment, in order to be considered as such 29 

Where the statutory proceeding is wholly 111 
rem,29 as where the purpose of the suit is only to 
establish and foreclose a lien,3i a personal judgment 


19. NJ—Boehm v Brion, 88 A 
1024. 85 N JLaw 330 

20. Ill—South Side Lumber Co v 
Date, 156 111 App 480 

SL Cal—^Nordstrom v Corona City 
Water Co, 100 P 212, 3 55 Cal 206, 
132 Am SR 81 

8S. Mibs —^Falconer y. Frazier, 16 
Miss 235 

40 C J p 491 note 90 

23. Mo—^Early v Smallwood, 256 
S W 1063, 18 O 2 Mo 92. 

24, Ala—Morris v Bessemer Lum¬ 
ber Co, 116 So 628, 217 Ala 441— 
Corptui Jans guoted in Ex parte 
R H Byrd ContraGting* Co, 156 
So 679, 681, 26 Ala App 171, cer¬ 
tiorari denied 156 So 682, 229 Ala. 
248 

Cal—Wm. J Bettingen Lumber Co 

V Kerrin, 279 P. 163. 99 Cal App 
686 

Ga —Brown y. Marbut-Williams 

Lumber Co, 129 SE. 675, 34 Ga 
App 34'8 

Minn —Smude y Amidon, 7 N W 2d 
776, 214 Minn 266 

Neb—Corpus Jons cited in Gibson 

V Koutsky-Brennan-Vana Co, 9 
NW2d 298, 301, 143 Neb 826 

N T —Sherwin v Benevolent & Pro¬ 
tective Order of Elks, Brooklyn 
Lodge No 22, 266 NYS 14, 148 
Misc 462 

40 C J p 494 note 46 

Against whom personal judgment 
rendered see infra 9 331 

Deficiency judgment see infra S 330 


Joint liability 

A sepal ate peisonal monev judg¬ 
ment may not be entered by default 
against one of two defendants who 
are jointly liable—^Lowe v Turner, 1 
Idaho 107 

Abandonment of nght 

On foreclosing a mechanic's lien a 
personal judgment may be talcen 
against the party personally liable 
for tho debt and the fact that claim¬ 
ant IS forced into an equitable action 
seeking to compel the discharge of 
the lien does not result in abandon¬ 
ment of claimant's right to such per¬ 
sonal judgment—Gibson y Koutsky- 
Brennan-Vana Co, 9 NW2d 298, 143 
Neb 326 

25. Ky—Lorton Y Ashbrook, 296 S 
W 1027, 220 Ky 830 

Wash.—Cascade Lumber Co y Har¬ 
gis. 9 P 2d 866, 167 Wash 409 
10 CJ p 494 note 48 
Notwithstonidiug prayer for per¬ 
sonal judgments in cross petitions, 
where no summons was executed on 
defendant in cross actions to enforce 
mechanics’ liens, a decree giving 
hens only has been held valid — 
Lorton v Ashbrook, 296 S W 1027, 
220 Ky 830 

26. Utah—^Volkex-Scowcrofl Lum¬ 

ber Co Y Vance, 103 P 970, 66 
Utah 848, 24 LRA.NS, 331. Ann 
Ca8l912A 124 

40 C J p 496 note 49 
Although there is a geaezal prayer 
for rdbef, where a proceeding is in 
equity to establish a lien for materi¬ 
als and its pnonty to a mortgage ex¬ 
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ecuted by a builder on the premises, 
a personal judgment against the 
builder may not be had based on a 
general indebtedness of the builder 
—Redd Y Todd, 95 So 276, 209 Ala 
56 

27. La—^Fdlse v Maryland Casual¬ 
ty Co, App, 193 So 986 

40 C J p 495 note 60 

28. Minn—Meehan v Zeh. 79 NW 
655, 77 Minn 63 

Mo —Hunt V Owen Bldg & Inv Co, 
App, 219 SW 138 

29. lad—Jackson v J A Franklin 
& Son, 23 NE2d 28, 107 Ind App 
88 

What constitntes personal judgment 
In a mechanic’s lien suit, a judg¬ 
ment, reciting that plaintilfs “recov¬ 
er from the defendants” a certain 
sum and that Judgment attach to the 
sum theretofore deposited with the 
clerk of court as an undertaking to 
pay any judgment rendeicd in the 
cause, has been held not, in fact, a 
personal judgment against property 
owner—Jackson v J A Franklin & 
Son, supra 

30. N J —^Norton v Sinkhorn, 48 A 
822, 61 NJEq 608, modified on 
other grounds 60 A 606, 63 NJEq 
313 

SC—Metz V Cntcher, 65 S E 394,63 
SC 396 

40 C J p 495 note 62 

31. GUl —Spiridea v Victory Lum¬ 

ber Co , App , 46 S E 2d 65—Cham¬ 
bers Lumber Co v Gilmer, 6 S E 
2d 84, 60 Ga^App. 862—Middle 
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may not be rendered, and in some jurisdictions the 
general rule is that there may be no personal judg¬ 
ment or decree with execution until after the fore¬ 
closure sale 32 A personal judgment against the 
owner for damages for a breach of the contract 
may not be recovered in an action to enforce a me¬ 
chanic’s lien’^3 unless expressly authorized by the 
statute,34 nor may a judgment be rendered against 
the owner requiring the specific performance on his 
part of an agreement to convey certain real estate 
in part payment for the work done 35 A judgment 
in an action to foreclose a hen which merely elim¬ 
inates plaintiff’s further lien rights has been held 
not to restrict him from applying for the entry of a 
personal judgment against defendant who was held 
personally liable by the judgment 36 

Necessity A personal judgment against the par¬ 
ty personally liable for the labor or materials is not 
necessary to support a hen, 37 and a personal judg¬ 
ment IS not requisite to a judgment or decree fore¬ 
closing a hen 38 However, it has been held that 
where claimant does not take a personal judgment 
against his debtors, who are parties to the suit and 
within the jurisdiction of the court, he may not 
prosecute another and separate suit for the same de¬ 
mand 39 


§ 329. - Failure to Establish Lien 

Ordinarily a personal judgment in favor of claimant 
against his debtor may be rendered although claimant 
fails to establish or maintain his alleged lien 

Ordinarily a personal judgment in favor of claim¬ 
ant against his debtor may be rendered although 
claimant fails to establish or maintain his alleged 
hen 46 However, in some jurisdictions,^! such as 
those in which the distinction between law and equi¬ 
ty IS retained and the hen proceeding is in equity,42 
It has been held that a personal judgment may not 
be entered in such a case It has also been held 
that claimant is not entitled to have any personal 
judgment in his favor unless he has established his 
right to enforce his hen as to at least part of the 
amount claimed 43 

Although the jurisdiction of the court rests on 
the fact that the proceeding is for the foreclosure 
of a hen, the amount in controversy being such that 
jurisdiction of a mere money demand therefor 
would not exist, it has been held that the court is 
not deprived of the power to enter a personal judg¬ 
ment because of the failure of the hen proceeding,44 
but the contrary has also been held 45 Where the 
hen claim exceeds the court’s jurisdiction but the 
claim for personal judgment does not, it has been 
held that the personal judgment may be valid al- 


Georgia Lumber Co v Hunt. 186 
S E 714, 63 Go App '378 
32. Minn—Smude v Amidon, 7 N 
W2d 776. 214 Minn 266 
40 C J p 495 note 33 
Waiver of worthless lien rlglits 
It has been held that the court 
may, after the entry of judgment 
and after the time to appeal there¬ 
from has expired, permit a lien 
claimant to waive completely worth¬ 
less lien rights included in such 
Judgment and order the entry of a 
personal judgment against defendant 
peiBonally liable for the debt, with¬ 
out first requiring a foreclosure sale 
—Smude v Amidon. supra 
Decree held not objectionable 
Ill—Beaudry v Bell, 250 Ill App 
468 

03. N’T—Paturzo v Shuldmer, 110 
N T S 137, 123 App Div 636““Doll 
V Coogan. 62 N Y S 627. 48 App 
Div 121, affirmed 61 N B 1129, 168 
NT 656 

Lien for damages see supra i 54 
84. Ill—Marsh v Mick, 159 Ill App 
399 

35 NT—Dowdney v McCullom, 69 
NY 367 

40 C J p 495 note 66 

36ta Minn—Smude v Amidon, 7 N 
W2d 776, 214 Minn 2«6 

37. "Wyo —^Mawson-Peterson Lum¬ 


ber Go V Sprinkle, 140 P 2d 688, 
59 Wyo 334, 147 ALR 1089 
40 C J p 495 note 57 

38. Colo—Howard v Fisher, 283 P 
1042. 86 Colo 493 

Ga—Robinson v Reese, 165 SB 744, 
175 Ga 571 

Wyo —Mawson-Peterson Lumber Co 

V Sprinkle, 140 P 2d 688. 59 Wyo 
•334, 147 ALR 1089 

39. Mo —Hill V Chowning, 67 S W 
750, 93 Mo App 620 

40. Ala—Morris v Bessemer Lum¬ 
ber Co, 116 So 528 217 Ala 441 

Alaska—Corpns Juris quoted in 
Mitchell V Beaver Dredging Co, 8 
Alasua ■566, 574 

Ark—McGehee Realty & Lumber Co 

V Kennedy, 141 SW2d '524, 200 
Ark 926 

Iowa —Consolidated Const Co v 
Begunck, 9 NW2d 390, 233 Iowa 
463 

Minn —Minnesota Lumber & Cool Co 

V Romstad, 208 NW 548, 167 
Minn 111 

Mo—Richards Brick Co v Wiight. 

82 SW2d 271. 231 Mo App 946 
N Y —Cai roll McCreary Co v Peo¬ 
ple, 193 N B 673, 267 N T 37— 
Brigham v Duany, 150 NB 607. 
241 NT 435—Strunin v Har Real¬ 
ty Co, 242 NTS 712, 137 Misc 
539 

Or—Dimitre Electric Co v Paget, 
161 P.2d 630, 175 Or 72—Van 
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Lvdegraf v Tyler, 273 P 719, 128 
Or 236 

S C —Atlantic Coast Lumber Corpo¬ 
ration V Morrison, 149 S E 248, 
152 SC 805 

Wash —Pioneer Sand & Gravel Co v 
Hedlund, 34 P 2d 878, 178 Wash 
273 

Wis—Wamke v Braasch, 289 NW 
508, 233 Wis 398—Augustine v 
Congregation of Holy Rosary of 
Pompeu, 252 NW 271, 218 Wis 
617 

40 CJ p 495 note 62 

41. Miss —Federal Land Bank of 
New Orleans v Thames Lumber & 
Supply Co, 134 So 134, l-GO Miss 
335 

Teac —Owen v Griffin, Civ App, 34 6 
W2d 333 

40 C J p 49'6 note 63 

41 W Va —^Atlantic Terra Cotta Co 
v Moore Constr Co, 80 SB 924, 
73 W Va 449 

40 CJ p 496 note 61 

43. Fla —Shad v Arnow. 19 So 2d 
612, 155 Fla 164 

44. Cal—Robinett v Brown, 141 P 
368, 167 Cal 735 

40 C J p 496 note 63 

45. Tex—Cameron v. Marshall, 65 
Tex 7 

40 CJ p 496 note 66 
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though the judgment foreclosing the lien is void 

Plaintiff must, of course, establish his claim in 
order to be entitled to a personal judgment,^*^ and 
a judgment rendered on failure to establish a lien 
may not include any amount for attorney’s fees or 
costs incident to the preparation and filing of a lien 
notice^* A statute providing that a lienor failing 
for any reason “to establish a valid hen” in an ac¬ 
tion to enforce a mechanic’s lien may recover judg¬ 
ment in such action for such sums as are due him 
against any party to the action does not authorize 
the entry of a personal judgment in proceedings to 
enforce a mechanic’s lien in favor of one who never 
could have had a lien^s or in favor of one who nev¬ 
er filed a hen and made no demand for a personal 
judgment 6® 

In an action against the contractor and the own¬ 
er, a subcontractor or materialman may have a per¬ 
sonal judgment against the contiactor although he 
may fail as to a hen 

In the exercise of its equitable powers it has been 
held that the court may direct the owner to pay 
the claim of a subcontractor or materialman from a 
balance of the contract price in his hands, where the 
subcontractor or materialman has given notice of 
his claim to the owner but fails to perfect his hen 

§ 330. - Deficiency Judgment 

Ordinarily, In an action to foreclose a mechanic’s 
lien, the court may enter a personal judgment against 
the person directly liable to the claimant for the balance 
of the claim remaining unpaid after a sale of the prop¬ 
erty and distribution of the proceeds 


While It has been held that, in an action to foie- 
close a mechanic’s hen, the court may not enter a 
deficiency judgment unless provided for by stat¬ 
ute,®* ordinarily in such an action the court may en¬ 
ter a personal judgment against the peison directly 
liable to claimant for the balance of the claim re¬ 
maining unpaid after a sale of the property and dis¬ 
tribution of the pioceeds®* A judgment in a me¬ 
chanic’s hen action need not specifically provide for 
a deficiency judgment in order to authorize a later 
entry of a personal judgment against defendant 
found personally liable for the balance due after the 
foreclosure sale ®5 Under some statutory provi¬ 
sions one furnishing materials to a subcontractor 
for the constiuction of a building who has foie- 
closed his hen against the owner thereof may not be 
entitled to a deficiency judgment against the con¬ 
tractor where there is no finding that the contrac¬ 
tor’s bond had been given as required by statute 

Direction for execution It has been held proper 
to Older that, in case of a deficiency on a sale of the 
property, the sheriff certify the amount and plain¬ 
tiff have execution therefor 

§ 331. - Against Whom Judgment Ren¬ 

dered 

When personal judgment is rendered, it goes against 
the person who is directly liable to the claimant apart 
from the lien and against such person only 

When personal judgment is rendered, it goes 
against the person who is directly liable to claimant 
apart from the hen and against such person only 
So a subcontractor, materialman, or other person 


46. Mo—Clark Williams Realty Co 
V Brij^gs, 148 SW. 147, 164 Mo 
App 101 

47. NY —StTunin v Har Realty Co, 
242 NYS 712, 137 Misc 639 

40 CJ p 407 note 68 

48. Or—Dimitre Electric Co v. Pa¬ 
get, 161 P2d 630, 173 Or 72 

Wash—Spaulding v Burke, 74 P 
829, 33 Wash 679 

49. NY —Mowbray v fLevy, <82 NY 
S 959. 85 App Div 68. 69 

10 C J p 497 note 70 

BO NY —Maneely v New York 
City, 105 NYS 976, 119 App Div 
876 

40C J p 497 note 71 

51. Mo —Quigley v William M 
Rideout & Co. App, 127 S W 2d 37 
—Richards Brick Co v Wright, 82 
SW2d 274, 231 Mo App 946 

40 CJ p 497 note 73 

52. Cal—Frey v San Diego County 
Super Ot, 134 P 733, 22 Cal App 
421 

40 C J p 497 note 74 

53. SC—^Tenney v Anderson Wa^ 


ter, Light & Power Co, 45 SB 
111 , 67 S C 11—Johnson v Frazer, 
20 SC 500 

54. Cal —Ingersoll v Chaolin, 15 P 
2d 790, 127 Cal App 290—Ridens 

V Economy Home Builders. 286 P 
481. 104 Cal App 677 

Ill—Runells V Mueller. 2 NE2d 
'377, 284 Ill App 638 
40 C J p 497 note 76 

55. Minn—Smude v, Amidon, 7 N. 
W2d 776, 214 Minn 266 

56. Cal —Associated Wholesale 

Electric Co v S H Kress & Co. 
51 P2d 38, 11 Cal App 2d 592 

57. NY—^Decker v O’Brien, 36 NY 
S 1079, 1 App Div 81, affirmed 64 
NE 1090, 159 NY 653—Althause 

V Warren, 2 E D Smith 657 

58. Cal—Mortgage Guarantee Co v 
Hammond Lumber Co, 57 P 2d 164, 
13 Cal App 2d 538—Ridens v Econ¬ 
omy Home Builders, 286 P. 481, 
104 Cal App 677 

Ill —Runells v Mueller, 2 N E 2d 
577, 284 Ill App 658 
Mo —Lowry-Miller Lumber Co. v 
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Dean, 47 S W 2d 164, 226 Mo App 
783 

Neb—Corpns Jnns mted In Gibson 
V Koutsky-Brennan-Vana Co, 9 
NW2d 208, 301. 143 Neb <326 
Nev—Corpus Jans cited in Eldora^ 
do-Rand Mining Co v Thompson, 
65 P2d 878 880, 57 Nev 407— 

Milner v Shuey, 69 P 2d 771, 57 
Nev 159 

Or—Corpus Jons cited In Schram v 
Manary, 262 P 26 3. 123 Or 351 
S D —Corpns Jons cited in Velten v 
McDonald. 284 N W. 23, 67 SD 
524 

40 C J p 498 note 81 
Any party Uable to plaintlfr, in an 
action to enforce a mechanic's hen. 
may be held liable to a personal 
judgment—Cascade Lumber Co v 
Hargis, 9 P 2d 366, 167 Wash 409. 
lessor 

(1) In general —McConnell v 
Frost, Tex Civ App, 45 S W 3d 777, 
error refused—40 CJ. p 498 note 81 
[aj 

(2) Where there is no contractual 
relationship between a materialman 
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contrdcting with a contractor may be entitled to 
judgment against the contractor,69 or judgment may 
be entered against an owner in favor of persons 
who contracted directly with him or to whom he has 
become personally liable 

The failure of a materialman to file separate 
statements of hen against separate tracts of land 
has been held not to defeat his right to secure a per¬ 
sonal judgment against an owner who sold the 
property without protecting him before the expira¬ 
tion of the time for filing his hen as required by 
statute,®! but under some statutory provisions the 
failure of a materialman to record his hen or claim 


against the piemises within a specified time after 
the last delivery of all material upon the premises 
may prevent him from obtaining a personal judg¬ 
ment against the owner ®2 A subcontractor, ma¬ 
terialman, or workman between whom and the own¬ 
er there is no privity of contract, and in whose fa¬ 
vor no direct liability has been imposed on the own¬ 
er, IS not entitled to a personal judgment against 
the owner,and an analogous rule applies with ref¬ 
erence to the liability of a general contractor to 
those dealing with a subcontractor ®^ 

The personal liability of an owner to claimant 
must be pleaded in order to warrant a personal 


and a lessor, or any agrency of a 
tenant to contract for his lessor, no 
personal lud^ment may be rendeied, 
in an action to enforce the material- 
man's hen for materials furnished to 
the tenant, against the lessor—Brig¬ 
ham V Duany, 150 NE '507, 211 NY 
435 

(3) The fact that a lessor knew of 
improvements made on the premises 
by a mechanic's lien claimant, under 
a contract with the lessee, has been 
held not to authorize a personal 
judgment against the lessor —Velten 
V McDonald, 234 NW 23. 57 S D 
524 

X«B8ea 

(1) In an action against a lessor 
and his lessee to establish a mechan¬ 
ic's lien for work done at the in¬ 
stance of the lessee, a judgment 
against the lessor establishing the 
lien, without declating a personal 
judgement against the lessee as the 
principal debtor has been held de¬ 
fective —Gill V Harris, 24 S W 2d 
673, 224 MoApp 717 

(2) It has been held that a per¬ 
sonal judgment may be rendered 
against a tenant and prospective 
purchaser of property who remodeled 
the property without the landlord's 
consent—Klema Realty Co v Fau¬ 
na, 130 So 569, 15 LiaApp 7 
Partaers 

Where there is no express assump¬ 
tion of liability, a materialman has 
been held not entitled to a personal 
judgment against partners for ma¬ 
terials furnished to the partnership, 
where the contract for delivery of 
the materials and the delivery of a 
substantial portion thereof were 
made prior to such partners' connec¬ 
tion with the partnership—Elm Oil 
Go V Clark Lumber Co, 65 P.2d 
1221, 179 Okl 341 

69. Ala —^Wood Lumber Co v 
Greathouse, 148 So 125, 226 Ala 
644 

Cal —Golden Gate Bldg Matenals 
Co V Eiieman, 270 P 214, 205 
Cal 174 

La.—Toomer v. Price, 122 So 856,] 


16S La 578—Ruston Lumber & 
Supply Co V Beckham, 128 So 634. 
14LaApp 204 

N Y —Carroll McCreary Co v Peo¬ 
ple. 19fl NE 675. 267 NY 37— 
Sherwin v Benevolent & Protec¬ 
tive Order of Elks. Brooklyn (Lodge 
No 22. 265 NYS 14, 148 Misc 
452 

Tenn—^A J Cook & Co v. Seaton, 6 
TennApp 81 

Wis —A Lentz Co v Dougherty, 261 
N W 218. 218 Wis 493 
40 C J p 498 note 82 
Jadgmant held not persoxLSl judg¬ 
ment 

Dal —^Westinghouse Electric Supply 
Co V Franklin Institute of State 
of Pennsylvania for Promotion of 
Mechanic Arts, 21 A 2d 204, 2 Ter¬ 
ry 319 

GO. Cal —^Wood V Nelson, 29 P 2d 
854, 220 Cal 139—Smnock v 

Young. 142 P2d 85, 61 Cal App 2d 
130—Ingersoll v Chaplin, 15 P 2d 
790, 127 Cal App 290 
Ky—Mingo Lime & Lumber Co v 
Stanley, 79 SW2d 4, 257 Ky 687 
Mo—Hill-Behan Lumber Co v Fle- 
gle, App . 183 S W 2d 863 
Nev —Paterson v Condos, 28 P 2d 
499, 65 Nev 134, rehearing denied 
30 P2d 283. 55 Nev 260 
Tenn—^A J Cook & Co v Seaton, 6 
Tenn App 81 

Wia.—Frasez Lumber & Manufac- 
tuiing Co V Laeyendecker, 9 N 
W 2d 97, 243 Wis 25—Augustine 
y Congregation of Holy Rosary of 
Pompeii. 262 NW 271, 213 Wis 
617 

40 C J p 498 note 83 
Owner oontractuLg throngli agent 
Cal—Shelley v Casa De Oio, Limit¬ 
ed, 24 P2d 900, 133 Cal 720—Ri- 
dens V. Economy Home Builders, 
286 P 481, 104 Cal App 677 

6 L Ky —Will B Miller Co v Peer¬ 
less Lumber Co, 143 SW3d 785. 
284 Ky 93 

62. La —^Markel v C W M Const 
Co . App, 6 So 2d 768—Markel v 
Walkei, App. 4 So 2d 448. 

1016 


AbBenoe of written, conxraot 
Wheie no written contract was en¬ 
tered into by materialman and none 
was recorded in mortgage office, and 
last item of material making up ac¬ 
count sued on by materialman was 
delivered to premises about eighty 
davs before affidavit supporting 
claim was filed in mortgage office, 
the materialman could not recover 
personal judgment against owner of 
premises—Markel v C W M Const. 
Co, La App, 6 So 2d 768 

6% Cal —Golden Gate Bldg Ma¬ 
terials Co y Fireman, 270 P 214, 
205 Cal 174 

NM—Ckirpns gnrls cited Im Allison 

V Schuler, 36 P 2d 519, 624. 88 N 
M 506 

NT—Mayer v Delson Holding Cor¬ 
poration, 247 NYS 316, 139 Misa 
410, affirmed 252 NYS 930, 234 
AppDiv 671 

Okl—Newman v Kiik, 23 P 2d 163, 
164 Okl 147 

Or—CoxpoB Jnxu cited In Schram v 
Manary, 262 P 265, 123 Or 854 
Tenn—Fischer Lime & Cement Co 

V Kducher, 61 SW2d 492, 164 
Tenn 657 

Wash —Blossom Provine Lumber 
Co v Schumacher, 266 P 167, 147 
Wash 3G9 

WVa—Bailey Lumber Co v Gen¬ 
eral Const Co, 133 S E 185, 101 
WVa 667 

Wyo —Corpus Jons quoted In Peters 
v Dona, 54 P 2d 817, 826, 49 Wyo 
306 

40 C J p 499 note 84 
Estoppel 

Where complaint to foreclose me¬ 
chanic’s lien alleged, and court 
found, that plaintiff contracted with 
one owner to install sprinkling sys¬ 
tem on land, second owner was not 
estopped to deny validity of personal 
judgment against it, whether its ap¬ 
pearance was special or general — 
Shelley v Casa De Oro, Limited. 24 
P 2d 900. 133 Cal 720 

6^ *NC—Borden Brick & Tile Co 

V Pulley, 84 SE (513, m NO. I7L 
40 C J p 499 note 85 
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judgment against him Plaintiff suing for a mon¬ 
ey judgment and foreclosure of a mechanic’s hen, 
based on an account against certain defendants 
only, may, in the absence of fraud, waive his lien 
and take personal judgment against other defend¬ 
ants without amending his complaint 

Where an action by mechanics’ hen claimants 
against the owner is founded on the theory that all 
the claimants were subcontractors, a recovery may 
not be had on the ground that some of the materials 
furnished were sold directly to the owner or that he 
promised to pay therefor A subcontractor may 
not obtain a personal judgment against the owner 
where he fails to prove that anything was due from 
the owner to the contractor either before or after 
the hen notice was filed®* However, where the 
owner admits that he has in his hands and due the 
contractor an amount sufficient to pay off a sub¬ 
contractor’s lien, holding such amount to be paid 
the contractor or otherwise as the court may direct, 
it has been held proper to enter a personal judgment 
against both the contractor and the owner So 
too, where it appears that a contractor abandoned 
the work before completion of the building and that 
there remains in the owner’s hands a part of the 
contract price more than sufficient to pay the lien 
claims of subcontractors, a personal judgment 
against the owner in favor of the subcontractors 
has been held proper Where, as discussed supra 
§ 114, service of a notice by a materialman to with¬ 
hold payment operates, in effect, as a garnishment 
or equitable assignment of the amounts due or 
thereafter becoming due under the contract, mate¬ 
rialmen have been held entitled to a personal judg¬ 
ment against the owner, there being an indebtedness 
due from him to the original contractor.^^ 

A personal judgment may not be rendered against 


a grantee of the owner, who neither promised to pay 
for the labor or materials nor assumed the obliga¬ 
tions of his grantor, or against heirs of an owner 
who are in possession of the land^® It has also 
been held that a person performing labor and fur¬ 
nishing materials at the direction of an agent of a 
purchaser of premises under a contract of sale, 
without direct dealings with the sellci, may not re¬ 
cover a personal judgment against the seller for 
such materials and labor,and that one who has 
contracted to sell land, and put the purchaser in 
possession, may not be subjected to a personal judg¬ 
ment for building materials furnished his vendee, 
when the latter subsequently forfeits his contract 
of purchase A personal judgment may not be 
rendered for work done or materials furnished 
against an agent of an owner who has acted within 
the scope of his authority in authorizing or ordering 
the work or materials and who has not assumed per¬ 
sonal liability therefor*^® 

Husband or wife. A married woman may be ren¬ 
dered liable to a personal judgment through a con¬ 
tract made by her husband as her agent How¬ 
ever, where a husband has no authority to bind his 
wife personally for work and materials furnished, 
no personal judgment may be rendered against her 
therefor.7* It has also been held that a personal 
judgment may not be rendered against a wife for 
material and labor furnished at her request to be 
used on her husband’s property with the knowledge 
and consent of the husband A statute allowing 
a hen against the property of a married woman, 
when material purchased by her husband is used 
in the improvement of her property, docs not au¬ 
thorize a personal judgment against her unless she 
adopts her husbands’ contract as her own or makes 
herself responsible for the debt as in other cases *0 


65. Cal—^Wm J. Bettingen (Lumber 
Co V Kernn, 279 P 1*63, 99 Cal 
App 686 

NT—Kane v. Hutkoff, 81 NTS 8B, 
81 App Div 105 

Alleffatioiis enfflcieiLt to aliow own¬ 
er’s liability 

Cal—^Wm J Bettingren Lumber Co 
V Kernn, 279 P 16>3, 99 Cal App 
686 

Wia —Security Nat Bank v St 
Croix Power Co, 94 NW. 74, 117 
Wis 211 

Trustee 

In order to warrant a personal 
ludgment against the trustees for 
a corporate owner, the pleadings 
must authonze such a judgment — 
Milner v Shuey, 69 P 2d 771, 67 Ney. 
169 

SB. Mont —Bullard v Zimmerman, 
268 P. 512, 82 Mont. 434. 


67. Iowa—Page v Grant, 103 NW 
124, 127 Iowa 219 

68. NT —Gilmour v Coloord, 76 N. 
E 273, 185 NT 342 

40 C J p 499 note 68 

69. Va—Taylor v Netherwood, 20 
S E 888, 91 Va 88 

70. D C —^Emack v Rushenbergor, 8 
App D C 249 

71. Cal —Butler v Ng Chung, 117 P 
612, 160 Cal 436, AnnCasl913A 
940 

40 G J p 500 note 92 

72. Iowa—^Webster City Steel Ra¬ 
diator Co V Chamberlain, ll'S N. 
W 504. 137 Iowa 717. 

40 C J p €00 note 93 

73. Ind —^McOrew v. McCarty, 78 
Ind 496. 
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74. Or—Barr v Lynch, 97 P 2d 185, 
1C3 Or 607. 

75. Ohio—Sunbeam Heating Co \ 
Dukes. 27 Ohio N P ,N S , 10.1 

Wash —^Mentrer v Peters, 33 P 1078, 
6 Wash 540 

76. Mont—Arnold v Genzberger, 31 
P2d 296, 96 Mont 368 

Pastor of ohnroh 

Mo —Construction Materials Oo T. 
Grund, App, 192 S W 2d 45 

77. Mo —J H. Magill Lumber Co. 
V Carter, App, 17 SW2d 681 

10 G J P 600 note 96 

7B. Mo—Magidson v Stem, 148 S. 

W2d 144, 236 Mo App 1039 
79- Or—Beach y. Cooper, 266 P 
663, 125 Or 2€6 

80. Kan —Robert Garrett Lumber 
Co y. Loftus, 109 P. 179, 82 Kan 
1666 
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Where the wife knows of improvements being made 
on her property and in person exercises superintend¬ 
ence over the construction of the improvement, she 
may be liable for a personal judgment although she 
may not have expressly authorized her husband to 
contract for the material 

A personal judgment may be rendered against a 
husband for material and labor furnished at his 
wife’s request to be used on the husband’s property, 
with the knowledge and consent of the husband 
Also a persona] judgment may be granted against a 
husband for an account owed by him personally 
where the wife is the owner of the property 
Where material is furnished for pioperty belonging 
to a community existing between a husband and 
wife, judgment may be granted against the husband 
the master of the community 84 However, where 
material is not ordered by the husband, it has been 
held that judgment may not be rendered against 
him for material used on the wife’s property 85 

§ 332. Imposing Conditions Precedent to En- 
try of Judgment 

Where justice requires it, the court may Impose con¬ 
ditions precedent to the entry of judgment. 

Where justice requires it, the court may impose 
conditions precedent to the entry of judgment®® 
So the court may require the delivery up of notes 
given for the amount for which a hen is claimed®^ 
or the production and deposit of outstanding pay 
checks ®® 


§ 333. Amendment or Vacation 

Subject to constitutional and statutory limitations, 
the court may open or vacate its judgment or decree m 
a mechanic’s lien proceeding or may permit its amend¬ 
ment. 

Subject to constitutional and statutory restric¬ 
tions,®® under its general power over its judgments 
and decrees the court may open or vacate its judg¬ 
ment or decree in a mechanic’s lien proceeding®® 
or may permit its amendment ®i Thus a judgment 
may be amended for the purpose of supplying an in¬ 
advertent omission,®® for the purpose of correcting 
a clerical error,®® or to make it conform to the re¬ 
port of a referee A judgment improper in form 
should be modified by the court,®® and a decree 
which should contain a provision for the disposiiion 
of surplus proceeds of sale, but does not do so, 
should be modified to make such provision ®® 

Where, in an action to foreclose a mechanic’s hen, 
a judgment of another court establishing plaintiff’s 
claim IS given in evidence, and judgment is rendered 
for plaintiff, and afterward the judgment so given 
in evidence is reversed on appeal, it has been held 
that defendant is not entitled to have the judgment 
of foreclosure annulled; his only relief is to have 
such judgment opened and a new trial granted 
An application to the court to modify the hen de¬ 
creed so that it should apply only to the premises 
claimed by defendant to be liable thereto, supported 
by affidavits, has been held proper as it does not ask 
a rehearing on the merits, which requires an open- 


si. Ky —^Forbes v Broad due, 2 S 
W2d 403, 222 Ky «78—Mingro 

Lime & Lumber Co v Parsley, 248 
SW 169, 197 Ky 740 

83 Or—Beach v Cooper, 266 P 
633. 125 Or 256 

sa. Ky—Tackett v Pikeville Sup¬ 
ply & Planing Mill Co, 61 S W 2d 
881, 249 Ky 835 

84. La—Huston Lumber & Supply 
Co V Beckham, 128 So 634, 14 
LaApp 204 

85. Ky —Tackett v Pikeville Sup¬ 
ply & Planing Mill Co, 61 S W 2d 
881, 249 Ky 833 

86 . Iowa —^Nichols v Roberts, 122 
NW 842, 144 Iowa 212. 

40 CJ p 500 note 1 

87. Mich —Knowlton v Gibbons, 
1^ NW 63. 210 Mich 547 

83. NY —Gates v National Fair & 
Exposition Ass'n, 158 N Y S 1070. 
172 App Div 581 

88 . Mo—State ex rel Maple v Mul- 
loy, 16 S\V2d 809, 322 Mo 281 

90. Kan—Wichita Sash & Door Co 
y Weil, 103 P 1003, 80 Kan 606 

40 C J p 501 note 26. 


Motion to strike 

Pa—Wolfe V Gibbs, Com PI, 46 
Dauph Co 369 

91. NY —Glickenrose Co y C & C 
Estates, 12 N Y S 2d '524, 257 Al\p 
Div 224, reaigument denied 1>5 N 
Y S 2d 139, 258 App Diy 721 

Notice 

(1) An amendment altering and 
correcting the description of the land 
m the lien statement, the complaint, 
and the judgment should not be 
made on an ex parte application — 
Schmidt V Gilson, 14 Wis 514—40 
CJ p 502 note 37 

(2) However, where such amend¬ 
ment has been made, an appellate 
court will assume, the record being 
silent on the subject, that due no¬ 
tice was given to the adverse party 
—Schmidt V Gilson, supra. 

Older of sola 

A court authorized to order a sale 
of realty in a mechanic’s lien fore¬ 
closure suit IS empowered to modi¬ 
fy such order when necessaiy — 
Flanders v Ostiom, 187 NE 673, 
206 Ind 87. 


98. La—Du Bos v Sanders, 139 So 
651, 174 La 27 

To reoognizo lien or privilege 
Where there is no dispute as to 
the hen or pri\ilege claimed and 
the omission to allow it in tne orig¬ 
inal judgment was purely inadver¬ 
tent, the court may order the origi¬ 
nal judgment to be amended so as to 
1 ecognize the lien or pi ivilege — 
Du Bos V Sanders, sujira 

93. Iowa—Monroe v West, 79 Am 
D 524, 12 Iowa 119 

40 C J p 501 note 27 

94. NY—^Moran v Chase, 52 NY 
346 

95. NY —Louis J Sigl, Inc, v 
Wertheimer, 228 NYS 103. 223 
App Div 806, a£lrmed 166 N E 341, 
250 NY 605 

Jadgmsnt held Improper 
N Y.—Louis J Sigl, Inc. v. Wer¬ 
theimer, supra 

98. Cal—Withingrton v Shay, 117 P 
2d 415, 47 Cal App 2d <68, hearing 
denied 119 P 2d 1, 47 Cal App 2d 68 
97. N Y —Haven v Smith, 27 N Y S 
611, 76 Hun 60, affirmed 43 NE 
63, 148 N Y. 41'5. 
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ing of the judgment and a trial, but only such a 
change as shall make the judgment to be entered 
conform to law 

Admission of new parties Where a judgment to 
establish and enforce a mechanic’s hen has been 
taken without making the person who owned the 
property at the commencement of the action a party, 
It has been held that the court by which the lien 
judgment is rendered may, on motion of such own¬ 
er and on a proper showing of facts, set aside the 
judgment within a year after its entry and admit 
the moving party to defend against the claim for a 
hen.®® Where a judgment has been entered on a 
scire facias to which a third person having a hen 
has not been made a party, such person, although 
entitled to intervene, has been held not entitled to 
have the lien stricken ^ 

An additional judgment after the term has 
elapsed at which a judgment was taken for the 
amount of the lien costs and attorney’s fees has 
been held not void as beyond the court’s jurisdic¬ 
tion® Where in an action on an account and to 
foreclose a mechanic’s lien there was a general find¬ 
ing for plaintiff, on which a personal judgment only 
was entered against defendant, and after the rendi¬ 
tion of the judgment and at the same term of court 
defendant filed a motion for a new trial, which at 
the next term was overruled, and at a later day in 
the term on motion of plaintiff without notice to de¬ 


fendant the court set aside its foimer ludgment and 
cntcied a like personal judgment and a decree fore¬ 
closing the lien, it has been held that this action 
was within the power of the court, and not errone¬ 
ous ® 

Writ of review A final judgment on a petition 
to enforce a mechanic’s lien may, at least when the 
petition was inserted in a writ of original summons, 
be the subject of a writ of review, or may without 
the forms of granting and suing out a writ of re¬ 
view be ordered to be vacated and the case brought 
forward on the docket for trial under a statute al¬ 
lowing final judgments in civil actions, when the 
execution has not been satisfied to be more summar¬ 
ily reviewed in this manner * 

§ 334. Operation and Effect 

A judgment or decree in a mechanic’s lien suit con¬ 
cludes the interests of the parties to the suit, their 
privies, and persons whose interests accrue after the 
commencement of the suit, as to any right, fact, or mat¬ 
ter in issue, and directly adjudicated on, or necessarily 
involved in, the determination of the action; ordinarily it 
Is not open to collateral attack. 

A judgment or decree in a mechanic’s lien suit 
concludes the interest of the parties to the suit,® 
their privies,® and persons whose interests accrued 
after the commencement of the siiit,"^ as to, and only 
as to, any right, fact, or matter in issue, and directly 
adjudicated on, or necessarily involved in, the deter¬ 
mination of the action ® The judgment may not 


98L WiB—Hill V (La Crosse & M B 
Co, 11 Wis 214 

99. Wis —I^mpson v Bowen, 41 
Wis 484—^^Ina Ins Co v Aid- 
rich, 38 Wis 107 

1 . Pa—Crane Co v Rogers, 60 Pa 
Super 305 

2. NM—Cii'.hton V Stoiz, 147 P 
916, 20 NM 195 

3. Ind —McClellan v Binkley, 78 
Ind 603 

Ilass—Hubon v Bousley, 123 
Mass 36S 

Bm Idaho —Karlson v National Park 
Lumber Co, 269 P 591, 46 Idaho 
595 

Ind —Watson v Strohl, 46 N E 2d 
204, 220 Ind 673 

Iowa—Weir & Russell Lumber Co 
V Kempt 12 N'WSd 857, 234 Iowa 
450—Ebing^er v Wahrer, 238 NW 
587, 213 Iowa 84 

Md—Bounds v Nuttle, 80 A 2d 268, 
181 Md 400 

Mo —Chance v Franke, 166 S W 2d 
678, 350 Mo 162 

40 CJ p'502 note 41 

Conclusiveness of judgment m ac¬ 
tion to enforce lien generally see 
Judgments 5 745. 


lOin—Smith v De Pontia, 54 P 
514 8 KanApp 459 
Fnrchaeer pendente lite 

(1) Where unknown owneis and 
holders of a note are named m a bill 
to fureclose a mechanic’s lien and 
are duly served with piocess by pub¬ 
lication, it has been held that a 
purchaser of the note pendente lite 
is bound by the proceeding as 
though he were a party when the 
bill was filed —^Alexander Lumber 
Co V Kellerman, 192 N E 91i3, 358 
III 207 

(2) Where notice of a suit to fore¬ 
close a mechanic's li^n is not re¬ 
corded and plaintift has actual notice 
of an unrecorded deed to the prop¬ 
erty, the unrecorded deed talces pre¬ 
cedence over the foreclosure judg¬ 
ment—^Holman v Toten, 129 P 2d 
808, 64 Cal App 2d 309 

7. Ind —Watson v Strohl, 46 N E 2d 
204, 220 Ind 673 
40 C J p 602 note 43 
& Cal —Barrow v Santa Monica 
Builders Supply Co, 71 P 2d 1108, 
9 Cal 2d 601—Metropolis Trust & 
•Savings Bank v Barnet, 132 F 
'833. 166 Cal 449 

Fla—Sandquist & Snow v Kellogg, 
13'6 So 236. 101 Fla 679. 

1019 


Idaho —Karlson v National PPrk 
Lumber Co, 269 P 691, 46 Idaho 
595 

Ind—Wation v Strohl. 46 NE2d 
204, 220 Ind 672 

Iowa—Ebingor v Wahrer, 238 NW 
587, 21 i Iowa 81 

Md —Bounds v Nuttle, 30 A 2d 203, 
181 Md 400 

Mo—Chance v Franke, 165 S W 2d 
678, 350 Mo 162 

NY—Paiisi V Hubbard, 235 NTS 
220, 226 AppDiv 280 
Tenn—Holland v Forcum-lanKs 
Coopezage & Lumber Co, 2.95 SW 
5G0, 154 Tenn 174 

CoiLBtmolion and effect of decree 
generally 

(1) In construing a decree, the in¬ 
tent of the court must be dcteimined 
as gathered from all parts of the in¬ 
strument, and effect must be given 
to that which is clearly iiriiPlied as 
well as to that which la expressed — 
Wen & Russell Lumber Co v 
Kempf, 12 N W 2d 857, 234 Iowa 460 

(2) It has been held that a decree 
establishing a mechanic’s lien which 
ordezs that, in default of the pay¬ 
ment of Its amount by the lessee or 
the owner to whom he has suirra- 
dcred, the interest of all the parties 
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operate against the interest of a person not served 
with process,® and parties who are interested in the 
property or subject matter and between whom and 
the parties to the proceeding there is no privity are 
not bound by the judgment in such proceeding if 
they are not parties before the court i® A judg¬ 
ment is not conclusive as to strangers to the ac¬ 
tion, and persons who have an interest m the prop¬ 
erty at the time the proceedings are commenced and 
are not made parties are not bound or affected 
thereby! 1 but may go behind the foreclosure and 
contest the validity of the lien as well as proceed¬ 
ings thereon leading up to the execution of the 
sheriff’s deed 

Where a subcontractor who has performed work 
or furnished material prosecutes his claim to judg¬ 
ment against his debtor, and then proceeds by scire 
facias against the owner, the judgment recovered 
is binding, as far as the amount of indebtedness is 
concerned, on such owner Where a judgment, in 
an action to enforce a lien, must necessarily deter¬ 
mine the location and ownership of a building, de¬ 
fendants are estopped thereafter to make any claim 
to the building on the theory that the location is oth¬ 
er than as described in the judgment!^ A j'udg- 


ment against claimant on the ground that his action 
is prematurely brought is not a bar to a second pro¬ 
ceeding subsequently instituted when the right of 
action becomes complete 

A judgment or decree establishing a mechanic's 
lien on the building alone, separate from the land, 
and ordering it sold to satisfy the lien, necessarily 
adjudicates the question of the nature of the im¬ 
provement and in effect decrees it to be personal 
property A decree in a mechanic’s hen foreclo¬ 
sure suit has the effect of quieting title as to one 
purchasing the premises after the hen attached 
where he is joined to foreclose the right of redemp¬ 
tion.!'^ If the judgment creditor, or his assignee, 
becomes the owner of tlie land on which the judg¬ 
ment IS a hen, the hen has been held to merge into 
the legal title unless, because of inferior hens, a 
merger would be productive of injustice !® 

Transition of title, A mechanic’s lienor has been 
held to obtain title only when his decree foreclosing 
his hen becomes absolute !® A decree of sale does 
not vest m plaintiff either the title or the right of 
possession 2® 

Cure of defects A judgment on a mechanic's hen 
claim may cure defects which without the judgment 


therein shall he sold will he con¬ 
strued as applying to the interest of 
the parties in the leasehold estate, 
including: the improvements for 

which the lien is established—^Dob- 
schuetz V Holliday. <82 Ill 371 

<8) A judgment that realty be sold 
to satisfy materialman's lien and 
that excess he distributed among de¬ 
fendants has been held an Implied 
finding that given defendant had in¬ 
terest in realty—McDaniel v Belt 
TexGivApp, 64 SW2d 692 

(4) A final deciee In mechanic's 
lien foreclosure suit against owner 
of fee, without joining other lien 
holders, has been held at least puma 
facie good as determination of all 
facta to be implied as true from fact 
of rendition of final decree—^Kurz v 
Pappas, 146 So 100, 107 Fla 861, mo¬ 
tion granted 147 So 271, 107 Fla 861, 
and followed in Mediterranean Cor^ 
poiation V Pappas, 146 So 106. 107 
Fla 876, motion granted 147 So 270, 
107 Fla 876 

9. Tenn—^Variety IB^re Door Co v. 
Hanson-Woiden Co, 10 TennApp 
2o4 

interest of lessee 
No mechanics' lien can be fore¬ 
closed as against interest ot lessee 
of premises who was not sezved with 
process —Dsmund Lumber Co v. 
Franke, 14 P 2d 256, 40 Anz 461 

10. Fla—SandQuist & Snow v. Kel¬ 


logg, 1<3S So 6i5, 101 Fla 668, re¬ 
heard 136 So 235, 101 Fla 679 
40 C J p 408 note 33 

11. Ala—Lary v Jones, 187 So 
714, 237 Ala 675 

Cal —Chapman v Title Guarantee 
& Tiust Co, 78 P2d 268, 25 Cal 
App 2d 567 

Fla—^Myers v Haikins, 136 So 382, 
102 Fla 677 

Mo—Burgess v Joplin Lumber Co, 
App , 145 S W 2d 1004 
N J —Practical Building & Loan 
Ass'n of City of Newark v Meisol, 
189 A 338, 101 NJ’Eq. 636 
Okl—Pepin V W R Thompson & 
Sons Lumber Go, 1 P 2d 714, 150 
Okl 295 

Vt—Goodro V Tarkey, 22 A 2d 609, 
112 Vt 212 

40 C J p 602 note 44—34 C J. p 1047 
note 61 

Subordinate encumbranoax’s rights 
will not be enlarged, diminished, or 
aSected by decree in mechanic's lien 
foreclosure suit, and will remain 
same as before suit was filed, and he 
may assert any right as against 
prior mechanics' lien in subseauent 
suit to foreclose mortgage which ha 
may have asserted in earlier suit 
to enforce prior mechanics' lien — 
Kurz V Pappas. 146 So 100, 107 Fla 
861, motion granted 147 So 271, 107 
Fla 861, and followed in Mediter¬ 
ranean Corporation v Pappas, 146 
So ID'S, 107 Fla 876, motion gzauted 
147 So 270, 107 Fla. >876—Sandquist 
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& Snow V Kellogg, 186 So 236. 101 

Fla 579 

IS- Fla—^Kurz v Pappas, 146 So 
100, 107 Fla 861, motion granted 
147 So 271, 107 Fla 861. and fol¬ 
lowed in Mediterranean Corporar 
tion V Pappas, 146 So 106, 107 
Fla. 876, motion granted 147 So 
270, 107 Fla 876—Sandquist & 

Snow V Kellogg, 136 So 235, 101 
Fla 679 

40 C J p 502 note 45. 

13. Minn —Emmet ▼. Rotary Mill 
Co, 2 Minn 286 

Idaho —^Karlson v. National 
Park Lumber Co, 269 P. 691, 46 
Idaho 596 

15. Kan —Seaton v. Hizon, 12 P 
22. 65 Kan 663 

Judgment where action prematurely 
bi ought as bar generally see Judg¬ 
ments 8 628 

le. Neb—Shull V Best, 93 NW 
763, 4 Neb(Unoff) 212. 

17. U S —^Brace v. Gauger-Korsmo 
Const -Co, CCA Ark, 86 F 2d 661, 
ceitiorari denied 50 S Ct. 883, 281 
U S 738, 74 L Ed 1153. 

1& Idaho—Brown ▼ Hawkins, 158 
P 2d 840, 66 Idaho 351. 

19. Conn —City Lumber Co of 
Bridgeport v Murphy, 179 A. 839, 
120 Conn 16. 

20w Ala.—^Merchants* Ins, Co v. 
Mazange, 22 Ala. 168. 
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would be fatal ,21 but where the petition is not suffi¬ 
cient to justify the entry of a deciee fixing a lien 
on the premises, the deficiency is not cured by a re¬ 
cital in the decree that complainants gave evidence 
to sustain every allegation of the petition 22 

Collateral attack. A judgment or decree in a me¬ 
chanic’s hen proceeding ordinarily is not open to 
collateral attaches except on the ground of lack of 
jurisdiction^^ or fraud and collusion 26 The ques¬ 
tion whether the court erred in refusing a continu¬ 
ance may not be determined on a collateral attack 
on the judgment 26 All presumptions are in favor 
of the judgment,27 and the presumption is in favor 
of the jurisdiction of a court of general original 
jurisdiction 28 

§ 335. - Lien 

A decree In a mechanic's lien proceeding hat been 
held to perfect and perpetuate the lien created by stat¬ 
ute and not to bring the lien into existence, 

A decree in a mechanic’s hen proceeding has been 
held to perfect and perpetuate the hen created by 
statute; the decree itself, it has been held, does not 
bring the hen into existence 29 Where no personal 
judgment is entered against the alleged owners of 
realty m a mechanic’s hen proceeding, it has been 
held that no hen exists against any of the alleged 
owners' realty except as provided for in the deciee 
perfecting the mechanic’s hen 20 a mechanic’s hen 
does not merge into the judgment unless the judg¬ 
ment IS valid and enforceable 3i 


The judgment should declare the claim to be a 
hen on the specific premises from the proper date 2* 
If it nowhere appears in the judgment roll when 
the hen attached to the building the judgment will 
operate as a hen on the premises from the time it 
was docketed 23 A decree giving a hen from too 
early a date is erroneous if the rights of third per¬ 
sons are affected by it, but otherwise the decree will 
not be reversed on that ground 2* Where separate 
hens on distinct parcels of land are foreclosed in 
one proceeding, the judgment becomes a hen on all 
of the tracts when rendered and does not relate back 
to the filing of the hen statement 26 

A judgment, although it is a special hen on spe¬ 
cific property, may nevertheless be regarded as a 
hen of general character as distinguished from a 
mortgage hen 26 when the proceedings to en¬ 
force a mechanic’s hen are against the same person 
as builder and owner, the minutes of the court show 
a general and special judgment, which would give 
a hen prior to a mortgage, but the recoid shows a 
general judgment only, the court of chancery, m the 
absence of fraud or imposition, may not impose the 
debt involved therein as a hen on the lands in ques¬ 
tion, on the ground that it ought to have been re¬ 
corded as a special judgment 27 

Under some statutes the judgment hen is limited 
to the amount of land found to be required for the 
convenient use and occupation of the premises 28 
Under other statutes, however, a pcisonal judgment 
in a mechanic’s hen proceeding becomes a hen on 


gi. Pa—Holland v Garland, IS 
Phila 644 

22. Ill—Leslie V Reed, 107 Ill App 
248 

40 C J p 603 note 62 

23. ND—Bovey, Shute & Jackson 
V Odesaard, 208 NW 111, 68 N D 
871, followed in American State 
Bank of Balfour v Odegraard, 208 
NW 114, 53 ND 878 

Okl —Mitchell Drilling Co v Rob¬ 
ert L Kinkaid, Inc, 105 P2d 764, 
188 Okl 25 
10 C J p 508 note 64 
Collateral attack upon judgments 
generally see Judgments §5 401- 
435 

Althougli Irregolar on Its face, and 
even if illegally recovered, a me¬ 
chanic’s lien, after judgment, ordi¬ 
narily may not be attacked collater¬ 
ally by third persons —^Kessler v 
Mandel. 40 A 2d 926, 156 Pa Super 
605 

Proceedings held collateral attack 
Idaho —Karlson v National Park 
Lumber Co., 269 F. 691, 46 Idaho 
696. 


Iowa —Weir & Russell Lumber Co v 
Kempf, 12 N W 2d 867, 2*34 Iowa 
430 

24. Mo—^Allen v Silos, 56 Mo 28 

Jurisdiction held not lacking 

US—U S Nat IJ.ink ol Portland v 

Humphrey, 288 1' 416, 49 Idaho 

363 

Okl—Mitchell Dulling Co v Robert 
L Kinkaid, Inc. 105 P 2d 764, 188 
Okl 26 

25. Pa —Kessler v Mandel, 40 A 2d 
926, 156 Pa Super 505 

40 C J p 603 note 66 

26. Nev —^Daly v Lahontan Mines 
Co. 161 P 514, 39 Nev. 14, reheaid 
158 P 286, 39 Nev 14 

27. Idaho —Karlson v National 
Park Lumber Co. 369 P 591, 46 
Idaho 5 96 

28. Ill—Cigler v Keinath, 167 Ill 
App 65 

29. Mo —Rosenzweig v Fergruson, 
168 SW2d 124, 348 Mo 1144 

Bitate held by entisetMs 
A mechanic’s lien prosecuted to 

final Judgment has the same stand¬ 

1021 


ing and right against real estate 
held by the entireties as v'ould be 
accorded a judgment entered against 
one of two owners so holding real 
estate—Hamilton v LeSueur, 46 Pa. 
Dist & Co 516, 24 Erie Co 311 
30b Mo—Rosenzweig v. Ferguson. 
158 SW2d 124, 348 Mo 1114 

31. Mo—Dutton V Herman, 22 Mu 
App 458 

32. Minn—Mason v Heywaid, 6 
Minn 74 

33. Or —Kondall v. McFarland, 4 
Or 292 

40 C J p 503 note 61 

34. Ill —^Nibbe V. Brauhn, 24 Ill 
263 

35. Iowa—Curie v Wright, 119 NT- 
W 74. 140 Iowa 631. 

40 C J p 50i3 note 63 

36. Del—In re Elder, 129 A 510,. 
3WWHarr 11. 

37. N J —Cutter v Kline, 35 N J Eq. 
634 

38. Idaho —Brown v Hawkins, 16& 
I P 2d 840, 66 Idaho 351. 
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all of the debtor’s real estate and may be enforced 
as are other judgment liens A mechanic’s hen 
judgment has been held not to constitute a hen on 
personal property 


When a mechanic’s lien foreclosure judgment 
ceases to be a hen or cloud on the real property of 
the judgment debtor depends on statutory provisions 
and the construction placed thereon 


P. EXECUTION AND ENFORCEMENT OF JUDGMENT OR DECREE, AND SALE AND REVIEW 


§ 336. In General 

Execution may ordinarily issue to enforce a final 
money Judgment in an action to enforce a mechanic's 
lien. 

While, as discussed infra § 337, a sale of the 
property is the ordinary method of enforcing a me¬ 
chanic’s hen, an execution may issue to enforce a 
final money judgment rendered in an action brought 
to enforce a mechanic’s hen, *2 notwithstanding the 
judgment also contains a provision for sale of the 
property in satisfaction of part of the claim, if 
the judgment is valid and in full force and effect,^^ 
has not been paid,and the judgment creditor has 
not waived his right to an execution Indeed, in 
some local, inferior courts not possessing jurisdic¬ 
tion to decree a foreclosure sale, execution is the 
only means of enforcing the judgment A com¬ 
pliance with statutes relating to the recording of a 
transcript of the judgment is essential before exe¬ 
cution may properly issue from a court other than 
the one in which the judgment was rendered.*® 
Ordinarily the execution to be issued is a special one 
against the property subject to the hen,*® unless 
claimant chooses to waive and abandon his special 


lien,®® or the proceeding is a personal one,®^ a gen¬ 
eral execution is not authorized in the first in¬ 
stance,®^ but only after the property subject to the 
hen has been first exhausted without yielding an 
amount sufficient to satisfy the hen ®® Under some 
statutes, a hen claimant, other than the contractor, 
has a right to the issuance of a special execution 
against the property subject to the hen without first 
having attempted to collect by execution a general 
judgment against the contractor,®* but under other 
statutes the property subject to the hen may be 
levied on only after it appears that sufficient prop¬ 
erty of the contractor to satisfy the judgment 
against him cannot be found ®® The special exe¬ 
cution must conform to the judgment establishing 
the hen,®® and specify the property to be levied 
on®^ In connection with other provisions of the 
judgment, a separate award of execution for the 
amount found due each one of several claimants 
may be proper®® Where judgment has been ren¬ 
dered followed by a seizure on execution before the 
appointment of an assigpiee in insolvency of the 
owner, no further judgment is required to make the 
property available to satisfy the execution®® 


39. Ohio —^Knauber v BYitz, 6 Ohio 
Dec (Reprint) 410, 5 Am L Rec 
432, 1 Cine L Bui 302 

40 C J p 503 note 66 

40. Del—Clough v Superior Equip¬ 
ment Corporation, 157 A 306, 18 
DelCh 202 

41. Idaho—Brown v Hawkins, 158 
P 2d 840, 66 Idaho 351 

49. NY—Belfer v Ludlow, 126 N 
YS 180, 69 Misc 486, affirmed 127 
NYS 623, 143 App Div 147, ap¬ 
peal dismissed 95 NB 1123, 202 
NY 539 

40 C J p 503 note 68 

43. N Y —Belfer v. Ludlow, supra 

44. Ga—Carter-Moss Lumber Co v. 
Short. 18 SB 2d ul, 66 OaApp o30 

DorznaiLt Judgment 

Execution ma> not be levied if the 
judgment creditor has permitted the 
judgment to become doimant and in- 
elfective by his failure to take prop¬ 
er steps to keep it in force —Carter- 
Moss Lumber Co v Short, supra 

MiBdesoiiptlon of pioperty 
Execution is properly quashed 
where the judgment is lendered on a 
statement misdescribing the property 
on which It is sought, since the court 


is without jurisdiction in such a case 

—Independent Plumbing & Heating 

Supply Co V Glennon, Mo App, 287 
SW 824 

45. NY—Belfer v Ludlow, 126 N 
Y S 130, 69 Misc 486, affirmed 127 
NYS 623, 143 App Div 147, appeal 
dismissed 95 N E 1123, 202 N Y 
539 

46. NT —^Pusakowski v Woodward 
Lumber & Supply Co, 103 A. 194, 
87 N JEq 665 

47. N Y —Pearce v Knapp, 127 N Y 

S 1100. 71 Misc 824—Daxe v 

Haiek. 107 NYS 601. 56 Misc 673 

4a 111—Swanson y Kohout, 136 N 
E 656, 304 Ill 606 

49. Ill—Swanson v Kohout, supra 

40 C J p 504 note 74 

60. Miss—Kirk V Taliaferro, 16 
Miss 754—^Richardson v Warwick, 
8 Miss 131 

51. Ill —Chicago First Baptist 
Church V Andrews, 87 Ill 1'’2 

62. Ill—Chicago E^rst Baptist 
Church V Andrews, supra, followed 
In Stone v Tyler, 50 NE 688. 173 
111 147 

Wash—Marks v Pence, 71 P. 1096, 
31 Wash 426 


53. Wash —Marks v Pence, supra 
40 C J p 504 note 78 
Necessity of first exhausting prop¬ 
el ty subject to lien geneially see 
infra S 338 

64ta N J —Tanner v Boynton Lum- 
bez Co, 129 A 617, 98 N J Eq 86. 

66 . Mo —Fink v Remick, 33 Mo App. 
624 

40 C J p 604 note 80 
Fropeifcy subject to moitgpge 
Where mortgagee is entitled to 
value of salvage from old, entering 
into xeconstruoted, house, mechanics' 
lienor's judgment should be made 
leviable against debioi's goods, and, 
if insufficient, against property sub¬ 
ject to lien—Lowrv-Miller Lumber 
Co V Dean, 47 S W 2d 164, 226 Mo 
App 783 

56. Iowa—Wilson v. Reuter, 29 
Iowa 176 

40 C J p 504 note 81 

57. N H —Sly v Pattee, 68 N H 102 

58. Mo—Early v Smallwood, 256 S. 
W 1063, 802 Mo 92 

40 C J p 504 note 88 

59. Me —Laughlin v. Reed, 86 JL 
i 131. 89 Me. 226, 
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Venditioni exponas or fieri facias Under some 
statutes on rendition of the judgment under an at¬ 
tachment to enforce a mechanic’s lien, the lienor 
has an election to resort to the enforcement of his 
recovery by venditioni exponas, or to rely simply on 
a fieri facias If he relies on a ficn facias, he 
waives the hen of his attachment 

Levy of execution A levy of the execution in or¬ 
der to be effective must be made in the time and 
manner prescribed by the statute 

Stay of, or injunction against, execution De¬ 
fendant IS not entitled to a slay of execution on 
mere request, where the statute requires the filing 
of a bond with security Prosecution of the exe¬ 
cution will not be enjoined unless sufficient grounds 
therefor exist In an action to enjoin the execu¬ 
tion on the ground that the affidavits in the mechan¬ 
ic’s hen suit on which the judgment was based 
were false and fraudulent, complainant has the bur¬ 
den of proving that the affidavits were actually false 
to the knowledge of the affiant when made 

Action on judgment It has been held that an ac¬ 
tion on a judgment in a mechanic’s hen suit order¬ 
ing a sale of the property to satisfy the hen cannot 
be maintained against a defendant m such suit who 
was adjudged to have an interest in the property, 
before a sale of the property and determination of 


the deficiency ®® 

§ 337. Sale in General 

The ordinary method of enforcing a mechanic’s ITen 
18 by sale under the Judgment of foreclosure or under 
an execution. 

The ordinary method of enforcing a mechanic’s 
hen IS by a sale of the property, interest, or estate 
subject to the lien,®*^ but under some statutes this is 
not the only method ®® It is usually held that, ex¬ 
cept in local, inferior courts without jurisdiction to 
decree a foreclosure sale,®® the sale may be cither 
under the judgment, as in cases of mortgage fore- 
closure,^® or under an execution However, un¬ 
der a few statutes it is held that a sale can be had 
only under execution The jurisdiction of a court 
possessing power generally to decree a sale of land 
is dependent, in a particular case, on the allegations 
of the bill 

Effect of piior encumbrances. The fact that the 
property is subject to a prior encumbrance does not 
prevent a sale on foreclosure of a mechanic’s hen,^^ 
subject to the prior encumbrance^® Under some 
statutes the sale must be made subject to the prior 
encumbiance,'^® unless the encumbrancer comes in 
and consents to be made a party but under other 
statutes the sale is made free of encumbrances^® 
and prior encumbrancers must look to the proceeds 


ea Tenn—Brantmgham v Beasley, 
2 Tenn App 698 

61. Tenn—^Brantmgham v Beasley, 
supra 

62. Ga—Caiter-Moss Lumber Co v 
Short, 18 SE2d 61, 66 GaApp 
330 

Dormant execntion justifies dismis¬ 
sal of levy —Cai ter-Moss Lumber Co 
V Short, supra 

63. Neb—Paine v Putnam, 7 NW 
336, 10 Neb 588 

6 L N J —Tanner v Bjynton Lum¬ 
ber Co , 146 A 332, 104 NJ Eg 614 
6 Bl N j —^Tanner v Boynton Lum¬ 
ber Co, supra 
Fresumption agvnst frand 
Presumption against tnking of 
knowingly false affldavit must be 
overcome by convincing proof—Tan¬ 
ner V Boynton Lumber Co, supra 
evidence held insnSLcient to prove 
falsity—Tanner v Boynton Lumber 
Co. supra 

06. Tex —McDaniel v Belt, Civ 
App , 64 S W 2d 692 

67. Ill—^Armstrong v Obuemo, 133 
NE 58. 300 Ill 140 
40 C J p 504 note 87 
Sale for debt is permitted — 
Schwartz v. Whelan, 146 A. 525, 296 
Pa 426, 66 A L R 277. 


Beforence 

An official referee to whom me¬ 
chanic’s lien foreclosure action was 
relezred has no power to appoint a 
referee to sell lealty ofleeted by lien, 
plaintifC should apply to couit for ap¬ 
pointment of a referee to carry ludg- 
ment of foreclosure into effect — 
Decker v Canzoneri, 9 NTS 2d 210. 
266 App Div 68 

68. Cal—^^Vithington v Shay, 119 P 
2d 1. 47 Cal App 2d 68 

69. N Y —Boynton Furnace Co v 
Tiohn, 126 NYS 695, 141 App 
Div. 778—Peaice v Knapp, 127 N 
Y S 1100, 71 Misc 324 

TO. Neb—Jarrett y Hoover, 74 N 
W 429, 54 Nob 65 
40 C J p 604 note 90 
Mortgage foxeclosures see the CJS 
title Mortgages 718-773, also 42 
C J p 181 note 68—p 284 note 61 
71. N J —Tanner v Boynton Lum¬ 
ber Co, 129 A 617, 98 NJEq 85 
40 C J p 504 note 92 

73. Wis —Bailey v Hull, 11 Wis 
2S9, 78 Am D 706 

73. Md—Hayes v Aimstrong, 126 
A 610, 145 Md 268. 

40 C J p 605 note 94 
Prayer for relief 

Where complaint merely sought to 
establish existence and rank of la¬ 
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bor liens, sale made pursuant to at¬ 
tempt to foreclose liens would be 
void —Sonlcitnei v McLaren, 20 P 2d 
1011, 62 Idaho 791 

74. Colo—Seely v Neill, 86 P 834, 
37 Colo 198 

Tenn —Hughes Bros Mfg Co v. 
Conyers, 36 SW 1098, 97 Tenn 
274 

Sale under 
Mechanic's lien* 

As discharging mortgage lien 
see infra 4 346 

For less than amount of mort¬ 
gage sec infra 5 341 
Where priority ovei mortga'Te 
limited to building see infia 
S 339 

Moitgage, as divesting mechanic’s 
lien see supra ^244 
75- Iowa—Eagle Iron Works v Dos 
Moines Subuiban R Co, 70 NW 
193, 101 Iowa 289 
10 C J p 506 note 98 

70. Md —Smith v Shaffer, 46 Md. 
573 

77. Md—Smith v Shaffer, supra 
Effect of sale where prior encum¬ 
brancer not made paity see infra 
S 846. 

7& Ill—Topping V Brown, 63 Ill 
848—Croskey v Norlhwestezn Mfar. 
Co. 48 Ill 481. 
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for satisfaction of their debts, as discussed infra § 
348, and, where, in a mechanic’s lien foreclosure, it 
appears that the hens can be satisfied only by a sale 
of the property, mortgagees who have been made 
parties cannot object that they are not seeking fore¬ 
closure and should not be compelled to accept the 
results thereof.^® 

It has been held that, where there is doubt as to 
the priority of the liens, the property should be 
sold, although it will not bring its full value, and 
the contest be made over the proceeds of the sale 
However, it has also been held that a sale should 
not be made until the relative rights of the lien¬ 
holders have been definitely settled 

§ 338. Property or Interest to Be Sold in 
General 

As a general rule the sale should be of no more 
property or of no greater interest therein than that or¬ 
dered sold by the judgment or decree. 

The sale should not be of more property®® or of a 
larger interest therein®® than the judgment or de¬ 
cree orders to be sold; but it may be of less prop¬ 
erty than that directed to be sold where, after the 
judgment was rendered, a part of the property was 
released from the hen ®^ Only the estate or inter¬ 
est to which the hen attaches should be sold,®® and 
under some statutes no greater estate can be sold 


than is vested in the person in possession 8® The 
property subject to the lien must be exhausted be¬ 
fore other property of the owner can be subjected 
to the payment of the judgment in favor of the lien¬ 
or ®7 

Where part of the property can be separated from 
the remainder without injury to the whole and sold 
for an amount sufficient to satisfy the liens, such 
part only should be sold ®® Where, however, a divi¬ 
sion would be injurious, a sale of a part only should 
not be made ,8® the court should order the property 
sold as a whole, adjusting priorities in the proceeds 
on equitable principles,®® where it has jurisdiction 
of all the parties in interest and the subject matter 
of the suit®i If the property exceeds the area 
which the statute allows to be subjected to the hen, 
the court will divide it in the way best suited to the 
interests of both parties.®® 

§ 339. Where Priority over Mortgage Lim¬ 
ited to Building or Improvement 

Where a mechanic’s lien has priority as to the build¬ 
ing but not as to the land, a sale of the building separate 
from the land is permitted under some statutes 

Where a mechanic’s hen arising out of the im¬ 
provement of mortgaged or otherwise encumbered 
property is entitled to priority as to the building or 
improvement but not as to the land, the rights of 


Statute held to antboxize sale free 
of encumbrances if the circumstances 
warrant—^Doian v Biitto, 161 A 
141, 52 RI 425 

7a. Colo —Joralman v. MePhee, 71 
P 419, 81 Colo 26 

SOl Ga—^Winn v Henderson, 63 Ga 
8616 

81. Iowa—^Phelps v. Pope, 6 NW 42, 
53 Iowa 691 

Va—laege v Bossieuz, 15 Gratt, 66 
Va 83. 76 Am D 189 
88 . Iowa—-Wilson v Reuter, 29 
Iowa 176 

Ky^Dallas v. Gardner, 268 SW 847, 
207 Ky 83 

88 . NT —Smith v Corey, 8 ED 
Smith 643, 4 Abb Pr 208 
84b Wis—Carney v La Crosse & M. 
R Co, 16 Wis 603 

85b NY —^Hauptman v. CatUn, 20 N 
Y 247 

40 C J p 505 note 18 . 

Interest of party canslny Improve- 
ment 

Only interest of paity who causes 
building to be erected or materials 
to be furnished can be ordered sold 
to satisfy mechanics* liens—^Demund 
Lumber Co v. Franke, 14 P.2d 266, 
40Ariz 461. 

Xiaased. property 

(1) A court of equity has power 


to sell freehold when admmisteringr 
statute groverning- priority of mechan¬ 
ic’s or matei lalman's lien only where 
lien IS on the freehold, and where 
lessee not prohibited by lease makes 
improvement court of equity cannot 
sell freehold to enforce lien unless 
freeholder consents —Harden v Wood 
Lumber Co, 178 So 540, 235 Ala 310 
(2) Thus, where lessee not pro¬ 
hibited by lease made improvement 
and lessor did not consent to sale 
of freehold to satisfy materialman’s 
lien, court of equity properly ordered 
sale of improvement only, preserving 
statutory right of lessor to prevent 
sale by paying off lien—Harden v 
Wood Lumber Co, supra 

(8) Where, however, the lessee not 
prohibited by lease makes improve¬ 
ment, freeholder consents to sale of 
freehold to satisfy mechanic’s or mar 
terialnuLn’B lien, and it appears that 
rights and interests of all parties 
will he promoted by the sale, it is 
discretionary with court of equity to 
sell the freehold—^Harden v. Wood 
Lumber Co, supra 

88 . Pa—Schenley’s Appeal, 70 Pa 
98 

87. Ill—Swanson v Eohout, 186 N 
E 666, 304 Ill 606. 

40 C J. p 605 note 16. 
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88 . N C —^Broyhill v. Gaither, 26 S 
E 81, 119 NC 443. 

40 C J p 505 note 17. 

89. Ala—Cozpns juzls oited In Bak¬ 
er Sand & Gravel Co v Rogers 
Plumbing & Heating Co, 164 So 
691, 697, 228 Ala 612, 102 ALR 
846—Byrum Hardware Co v Jen¬ 
kins Bldg Supply Co • 147 8a 411, 
226 Ala 448 

40 C J p 506 note 18. 

SOi Ala—Baker Sand & Gravel Co 

V Rogers Plumbing & Heating Co, 
154 So 691, 228 Ala 612, 102 ALR 
346—^Wood Lumber Co. v Great- 
house. 148 So 125. 226 Ala 644 

liien for debt not due 
Where land is subject to mechan¬ 
ic's lien and other liens, sale of en¬ 
tire property affected by lien indebt¬ 
edness, although some may not he 
due, is not error if payment of part 
of purchase price is deferred to meet 
undue debts as they mature—^Farley 
V Arbogast, 176 SE 709, 116 W.Va. 
432 

91. Ala—Baker Sand & Gravel Co 

V Rogers Plumbing & Heating Co, 
154 So 591, 228 Ala. 612, 102 A-L. 
R 346 

98. Wis—Hill V La Crosse & EL B. 
Co. 11 Wis. 214 
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the lienor, under some statutes, are enforced by a 
sale of the building or improvement as distinct from 
the land,53 the purchaser having the right of re¬ 
moval, as discussed infra § 345, or by a sale of the 
property as an entirety,®^ and an apportionment of 
the proceeds corresponding to separate valuations 

of the land and the building or improvement,®5 
and application of the proceeds to the pajment of 
the hens according to priorities,®® or a distribution 
of the proceeds in such manner as is directed by 
statute ®^ Under some of the statutes a material- 
man's hen in such a case can be enforced as superi¬ 
or to the prior lien on the land only by a sale of 
the building separate from the land ®® A few stat¬ 
utes, on the oihcr hand, do not authorize the sale 
of a building erected on land which is subject to a 
prior mortgage ®® 

Under some of the statutes permitting a separate 
sale of the building with a right of removal, the 


couit may, in its discretion, order such a sale if 
the building is removable vuthout substantial dam¬ 
age or injury to either the budding or the realty ^ 
The practice of selling the property as a whole and 
thereafter adjusting the equities and priorities in 
the proceeds is followed where in the best interests 
of all concerned,® as the court in its discretion may 
determine,® as where it is impracticable to remove 
the building or improvement,* or where such remov¬ 
al would greatly destroy the security,® provided the 
court has jurisdiction of all the paitics in interest 
and of the subject matter of the suit ® Under other 
statutes, it IS held that the practice of selling the 
building scpaiatcly may be pursued, even though 
the building cannot be removed without great loss 

§ 340. Stay of, or Injunction against, Sale 

A sale may be stayed under some statutes en the 
aivino of a bond with security 


93. Ala—Lary V Jones, 187 So 714.1 
237 Ala 576—City Realty & Mort¬ 
gage Co V Talld.pof)Ra Lumber Co, 
164 So 55. 231 Ala 238 
Mo—Fleming-GilChrist Const Co v 
McGonigle, 89 S W 2d 15, 338 Mo 
66. 107 A LR 1003 
40 C J p 506 note 22 
ConstmctiozL of stavrte 
Statute regulating puority between 
materialman’s lien and other hens 
does not contemplate decree directly 
vesting lands m one parly having 
supezior lien, and building m another, 
but right to remove buildings is in 
purchaser at sale under decree —City 
Realty & Mortgage Co v Tallapoosa 
Lumber Co, 164 So 36, 23l Ala 238 
94i Ala —City Realty & Mortgage 
Co V Tallapoosa Lumber Co, su¬ 
pra 

40 C J p 60G note 24 

96. Ala —City Realty & Mortgage 
Co V Tallapoosa Lumber Co. su¬ 
pra—Baker Sand & Gravel Co v 
Rogers Plumbing & Heating Co, 
154 So 591, 228 Ala 612, 102 AL 
R 346 

40 C J p 506 notes 24. 25 
Ziquties are adjusted by the court 
in such a case—Claik v Ingram, 160 
So 229, 230 Ala 160 
99i Als —City Realty & Mortgage 
Co V Tallapoosa Lumber Co, 164 
So 55. 231 Ala 238 

97. Va—Fidelity L & T Co v Den¬ 
nis, 26 SE 540, 93 Va 504 

40 C J p 606 note 26 

98i Ark—Moriilton Lumber Co v 
Groom, 3 S W 2d 293, 176 Ark 520 
Oarage construoted. by defaulting 
purchaser is subject to sale and re¬ 
moval under materialman's lien after 
vendor retakes property —Judd v 
Riefl, 296 S W 370, 174 Ark 362 

5TC JS-C5 


Xiiea on building and nsoossary land 
Undei statute providm,; for me¬ 
chanic's lien upon building and so 
much land as shall be necessary for 
the convenient use and enioyment 
thereof, whcio mateiialmen fui- 
nishcd matezials lor building upon 
lot coveied bv first-hen morigago, 
building and land on which it stood 
should have been sold on foreclosure 
of hen subject to mortgage hen. and 
decree authoiizing sale ot building 
and land on which it stood with right 
of way leading from building to pub¬ 
lic road free and clear of hen of 
mortgage was erroneous—Federal 
Land Bank oi Baltimore v Clinch- 
field Lumber & Supply Co, 3 98 SK 
437, 171 Va 118 

99. Wash—Cutler v Keller, 153 P 
16, 88 Wash 331, LRA1017C 1116, 
followed in Gile Inv Co v Fisher, 
3 77 P 710, 104 Wash 613 
10 C J p 506 rote 29 
Bemodeled building 
Where building, cosered by pie- 
existing recorded mortgage, was re¬ 
modeled with materials which be¬ 
came integral part of existing struc¬ 
ture, order directing sale of build¬ 
ing, in action to foreclose mechan¬ 
ic’s hen, with right to remove build¬ 
ing, was held error —^Interstate Lum¬ 
ber Co V Rider, 19 P 2d 644, 93 
Mont 489 

1. Iowa—Lincoln Nat Life Ins Co 
V MeSpadden, 232 NW. 824, 211 
Iowa 97 

Tex—^Wallace Gin Co v Burton- 
Lingo Co , Civ App , 104 S W 2d 
891—J D McCollom Lumbei Co v 
Whitfield, Civ App , 69 S W 2d 1106, 
error refused 

Statute and circumstances as factors 
Discretion in matter of sale and 
removal of building elected on mort- 
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giged premises must be exercised in 
light uL statute and ciicumstinccs — 
Lincoln Nat Life Ins Co v Mi Spad- 
den, J33 N AV 834. 211 Iowa 97 

2. Ala—Claik v Ingram, 160 So 
229, 230 Ala 160 

3. SD—P C Krotter Co v Har- 
baugh. 280 NW 231. 66 S D 178 

D^scrotion held not abused 
Iowa—Fns< State Dank of Pred- 
czicksbuig V Weslendorf, 239 N 
W 73, 213 Iowa 475 
S D —P C Krotter Co v Harbaugh, 
280 N W 211, 66 SD 178. 

4L Iowa—First State Bank of Ffed- 
eticksburg v Westendorf, 239 N W 
73, 211 Iowa 475 

Ky—^Miller v Johnson, 281 SW 
467, 213 Ky 473 

Tev—H J McMullen & Co v Ham- 
mann. Civ App, 3 4 S W 2d 909, 
modified on other grounds Ham- 
mann v H J McMullen & Co. 62 

5 W 2d 59, 122 Tex 476 
40 C J p 506 note 27 

5y Ala—City Realty & Moitgage 
Co V Tallapoosa IiUmber Co, 164 
So 55, 231 Ala 218—B.iher Sand 

6 Gzavel Co v Rogers Plumbing 
& Heating Co, 15 4 So 591, 228 Ala 
612, 102 ALR 346—rum Hard¬ 
ware Co V Jenkins Bldg Supply 
Co, 147 So 411, 226 Ala 418— 
Grayson v Goolsby, 139 So 106, 
22 4 Ala 76 

Tex —Brown v Webb, Civ App, 1 
S W2d 1102 

6. Ala—Byrum Hardwaie Co v 
Jenkins Bldg Supply Co, 147 So 
411, 226 Ala 448 

7. Mo —Fleming-Gilchrist Const Co 
V McGonigle, 89 S W 2d 16, 838 
Mo 56, 107 ALR 3 003. 

40 C.J p 606 note 28 
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Under some statutes, the sale may be sta> ed for a 
limited time by the giving of a bond with security ® 
It has been held in some cases that persons who are 
interested, but who are not made parties, may bring 
a bill to restrain the sale ordered under a decree 
foreclosing the lien,^ and on such a bill are entitled 
to have their interests determined by the court 
but in other cases the courts have refused to enjoin 
the sale at the instance of such a person A pro¬ 
vision of the statute requiring a sale of the property 
subject to the lien before a personal judgment for 
a deficiency may be entered has been held to apply 
only where the personal judgment is to be entered 
against the owner Hence, it does not preclude an 
injunction against a sale where no personal judg¬ 
ment IS sought against the owner A mere alle¬ 
gation that from the condition of the times the 
property will not bring its full value is not an equi¬ 
table ground for an inj'unction against the sale,^^ 
nor IS it a ground for enjoining a sale that the judg¬ 
ment of foreclosure failed to give an opportunity 
for redemption of the property from the hen, where 
no attempt to redeem has been made 

§ 341. Notice and Terms of Sale 

There must be a compliance with statutory require¬ 
ments with respect to the notice and terms of sale. 

Provisions of statutes providing for public notice 
of the sale have been held to be mandatory, not 
merely directory, at least as far as the sheriff is 


concerned Notice of the sale by advertisement 
or otherwise must cover the property which is sub¬ 
sequently sold^^ and be given for the time^® and in 
the manner 1® prescribed by statute Where defend¬ 
ants have no interest in certain real estate, an ad¬ 
vertisement of the sale of their interest cannot prej¬ 
udice the rights of the true owner 

Property of value should ordinarily be sold on 
reasonable credit ,2 ^ but, where the hen claim is 
but a small proportion of the value of the whole 
property, it has been held to be proper to decree a 
sale for a cash payment sufficient to pay the debt 22 
It has been held that, where the properly is subject 
to a prior mortgage, it cannot be sold for less than 
the full amount thereof 23 

Default by putcJvaser On failure of a purchaser 
to complete the contract of sale, the receiver in the 
lien suit may sue to forfeit the earnest money put 
up by such purchaser.2^ 

§ 342. Confirming or Setting Aside Sale 

A sale will be confirmed if no valid ground for re¬ 
fusal exists The sale may be set aside if adequate 
ground is timely presented by a person prejudiced by the 
sale 

It is proper practice for the court or judge pos¬ 
sessing autlionty in the premises to confirm the 
sale where there are no valid grounds for a refusal 
to confirm, 26 but not where the court rendering the 


& Neb—Paine v Putnam, 7 NW 
336, 10 Neb 588 

9. Ill —^Ra^'mond v Ewiner, 26 111 
829 

la Ill—Raymond v Ewingr. supra 

11. Wash —Turner v Bellingham 
Bay Lumber & Manuf's Co, 37 P 
674, 9 Wash 484 

40 CJ p 607 note 33 

12 . Cal—Metiopolis Trust & Sav¬ 
ings Bank v Barnet, 132 P 833, 
165 Cal 449 

13. Cal —Metropolis Trust & Sav¬ 
ings Bank v Barnet, supra 

1^ Ga—Winn v Henderson, G8 Ga 
866 

16. Okl—Wheeler v Ridpath, 259 P 
217, 126 Okl 290 

16. Han —John Hancock Mutual 

Life Ins Co v Heinze, 41 P 2d 
1046. 141 Kan 640 

17. Del—In re Long, 81 A 1030, 26 
Del 447 

40 C J p 607 note 37 

18. Mich— Wagar v Briscoe, 38 
Mich 687 

40 C J p 607 note 38 
Objection to length of notice of 

pale on foreclosure of mechanic’s 

lien can only be made by defendant 


in foreclosure action, who must pro¬ 
ceed without unnecessaiy delay — 
Coerver v Ci escent Lead & Zinc 
Corporation, 286 S W 8, 315 Mo 276 
Notice of levy 

Under statute providing that when 
execution shall be levied on realty 
not then charged with hen of judg¬ 
ment on which execution issued, it 
18 duty of officer making levy to file 
a notice of levy, where liens on cer¬ 
tain described lots were perfected by 
decrees in mechanics’ lien proceed¬ 
ings, it was not necessary for sher¬ 
iff to file a notice of levy upon lots 
prior to sale, since such notice is 
required only where judgment is 
not already a lien on the property — 
Roaenzweig v Ferguson, 168 SW2d 
124, 348 Mo 1144 

19. General statute 

Statute providing for public notice 
of sale of lands and tenements taken 
on execution by sheriff was held ap¬ 
plicable to Older of sale under fore¬ 
closure of mechanic's lien —John 
Hancock Mut Life Ins Co v Hemze, 
41 P 2d 1046, 141 Kan 640 

Designation of newspapei 

Kan —John Hancock Mutual Life Ins 

Co V Heinze, supra 
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Contents of notice 
Execution sale notices complying 
with statute were held not defective 
because omitting statement that 
property, after foreclosure of me¬ 
chanics’ liens, was sold free from 
right, title, interest, liens, or claims 
of purchasers or vendors' heirs — 
Ebinger V Wahier, 238 NW 587, 213 
Iowa 84 

FaiJnze to read notxce prior to sale 
Pa—McCrady-Rodgeis Co v Dun¬ 
lap, Com PI, 89 PittsbLegJ 637 

20. Mo —Fink V Rernick. 83 Mo 
App 624 

21. Va—Pairo v Bethell, 76 Va 826 

22. Va —Lester v Pedigo, 4 S E 
703, 84 Va 309 

23. La —RobiiiSon-Slagle Lumber Co. 
V Rudy, 100 So 296, 15G La 174 

24. Ind—Flanders v Ostrom, 187 N 
E 673, 206 Ind 87 

2& Minn—^Arendt v Vossen, 191 N. 

W 820, 154 Minn 368 
40 C J p 607 note 46 

"Whether the court will confirm the 
sale must in great measure depend 
upon the circumstances of each par 
ticular case *'—First Nat Bank v 
Wright, 160 SB. 256, 256, 153 Va 
429. 
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decree of sale was without jurisdiction^^ or exceed¬ 
ed Its jurisdiction.27 

The sale will not be set aside, unless adequate 
grounds therefor are presented^s by a person preju¬ 
diced by the sale,29 and the motion made or action 
brought for this purpose is timely,20 and notice 
thereof is given to lienors who have become the 
purchasers of the property.Sl 

§ 343. Conveyance to Purchaser and Recov¬ 
ery of Purchase Money 

A deed conveying the owner’s interest in the property 
to the purchaser should be executed by the officer making 
the sale. Such officer may sue to recover the purchase 
money. 

Where the sale is made by the sheriff, he is bound 
to execute to the purchaser a deed of conveyance 
of the owner's interest in the premises 2^ The offi¬ 
cer who made the sale can maintain an action 
against the purchaser for the purchase money ,22 


§ 344 

but in jurisdictions where a vendor’s implied hen is 
not recognized without a special agreement there¬ 
for, as discussed in the CJ S title Vendor and Pur¬ 
chaser § 377, also 66 CJ. p 1214 notes 82, 83, the 
claim for the purchase money does not necessaiily 
follow the land,24 and a judgment therefor should 
not be made a special hen on the land 3* 

§ 344. Title and Rights of Purchaser 

a In general 

b Effect of errors or defects in proceed¬ 
ings 

a. In General 

A sale of the pioperty in a mechanic’s lien proceeding 
vests the purchaser with all of the title and interest of 
the defendant owner 

The sale of the property to enforce a mechanic's 
lien vests in the purchaser all the title and interest 
of defendant owner 26 While the sale conveys only 


AooBptaaca of npeet pzice 

( 1 ) In proceedings to have upset 
bid accepted following judicial sale, 
court should have permitted examina¬ 
tion of one offering upset bid ais to 
whether he was aided by lien credi¬ 
tors —First Nat Bank v Wright, su¬ 
pra 

(2) Where evidence showed price 
received for property at original sale 
was fair, and commissioners recom¬ 
mended confirmation, order for re&ale 
on filing upset hid for larger amount 
was held erroneous —First Nat Bank 
V Wright, supra 

86 . Md—Hayes v Armstrong, 125 
A 610, 145 Md 268 

87. Ill—Armstrong v Obucino, 133 
NE 58. 300 Ill 140 

88 . Mo —^Rosenzweig v Ferguson, 
158 SW2d 124, 348 Mo 1144— 
Uhrig V Hill-Behan Lumber Co, 
110 SW2d 412, 341 Mo 851 

Okl —Baldwin v Mayor, 108 P 2d 132, 
188 Okl 272 
40 C J p 507 note 49. 

OonspiTaoy 

Bill to set aside deed under me¬ 
chanic's hen foreclosure, alleging 
conspiracy to deprive complainant’s 
lien of priority, was held to show 
equity—Republic Fireproofing Co v 
Mo-Ray Realty Co, 136 A 835, 5 
N J Misc 205. 

Facts held not to vitiate sale 

(1) In general—^United Sav Bank 
of Detroit v Frazier, TexCivApp, 
116 SW2d 983, error dismissed 

(2) Facts held not to show fraud 
or misconduct 

Mo —Uhng V Hill-Behan Lumber 
Co, 110 SW2d 412, 341 Mo 851 
Okl —Baldwin v Mayor, 108 P 2d 
132, 188 Okl 272. 


Default by pnrohaser 

Mo—Flemmg-Gilchrist Const Co v 

McGonigle, 89 S W 2d 15. 338 Mo 

56. 107 ALR 1003 

Znadeqaticy of price 

(1) Whether a sale should be set 
aside for inadequacy of price is a 
matter for the sound disci etion of the 
court—Da’dwin v Mayor, 108 P 2d 
132, 188 Okl 272 

(2) By itself inadequacy of price 
does not justify setting aside the 
sale—Sikes v Dade Lumber Co, 123 
So 918, 98 Fla 451—40 CJ p 607 
note 49 La] (1) 

(3) This 18 true where the Inade¬ 
quacy is not so gross as to shock 
the conscience of the couit 

Mo —Uhng V Hill-Behan Lumber 

Co, 110 SW3d 412, 341 Mo 851 
Okl —Baldwin v Mayor, 108 P 2d 

132, 184 Okl 272 

(4) The sale should not be set 

aside for inadequacy of price, al¬ 
though the value was said to he over 
three times the amount realized, 
where there was no evidence on 
which such value was based, no 
fraud or unfairness practiced, and no 
one present at the sale ready to pur¬ 
chase at a greater price—Sikes v 
Dade Lumber Co, 123 So 918 98 

Fla 451 

(5) Inadequacy of price obtained at 
judicial sale is not conclusively 
shown by fact that resale brought 
sum substantially larger—First Nat 
Bank v. Wright, 150 S E 255, 153 Va 
429 

( 6 ) However, when such inade¬ 
quacy is very great, slight circum¬ 
stances tending to show that mter- 
esLed parties were misled or pre¬ 
vented by mistake or accident from 
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attending or preventing the sale may 
suffice to set it aside—Rogeis & 
B.ildwin Hardwaie Co v Cleveland 
Bldg Co , 34 N W 57. 32 S W 1, 132 
Mo 442, 31 LR A 335 
Mistake in hid held to wan ant set¬ 
ting sale aside—Goidon v Doss, 52 
P2d 376, 142 Kan 860 
Befusal of toader of amoimt due 
by junior lienor does not justify set¬ 
ting aside sale and deed thereuadci, 
where there is no right of isJemp- 
tion—Uhng v Hill-Behan Lumber 
Co, 110 SW2d 412. 341 Mo 851 

29. NT—Inglehart v Thousand Is¬ 
land Hotel Co. 17 N E 368, 109 N 
Y 464 

40 C J p 607 note 50 

30. Ky—Randall v Redd, 7 Ky L 
672, 13 KyOp 1026 

40 C J p 507 note 61 

31. Ill—Turney v Saunders. 8 HI 
239 

82. NT —Randolph v Leary, 3 E D 
Smith 687, 4 Abb Pr 205 followed 
in Smith V Corey, 3 ED Smith 642. 
4 Abb Pi 208 
40 C J p 507 note 53 
33. Kan—Trustees', Executors' & 
Securities’ Ins Corp v Bowling, 
44 P 42, 2 Kan A 770 
40 C J p 508 note 64 
34b Kan—Tiustees’, Executors' & 
Securities' Ins Corp v Bowling, 
supia 

35b Kan—Trustees’, Executors’ & 
Securities' Ins Corp v Bowling, 
supra 

36. Mo —Mutual Press Brick & 
Quarry Co v Tomoselli, App. 154 
SW2d 370. 

NJ—Posnak & Tuikish v Newsit 
Realty Co, 156 A. 484, 108 N J La w 
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the title and interest of defendant owner,the ti¬ 
tle of the purchaser relates back to the time when 
the hen attached,®8 so that he takes all the title or 
interest held by the owner at that time®® or which 
he subsequently acquired,^® and any interest ac¬ 
quired thereafter by a person claiming under the 
owner 

A sale to cue of the hen claimants, unredeemed 
from by the owner, frees the property of the hen, 
and from the date of the sale the purchaser’s rights 
are those of purchaser only, independent of the 
hen "t® Howcvei, where the sole lienor is the pur¬ 
chaser, he acquires only the interest to which his 
hen attached^® Under some statutes, where there 
are several concurrent mechanics’ hens, a sale of 
the premises under one of such hens frees the prem¬ 
ises of all 

The purchaser takes title free of equities of 


which he had no notice,^® but not of rights or equi¬ 
ties of which he was charged with notice He has 
the right to defend against a mortgage on the prop¬ 
erty on the ground of its invalidity Also, he is 
subrogated to the rights of the lienors, under the 
statute, to have improvements contributed to by 
them sold to pay their claims, as against a mortga¬ 
gee not a party to the foreclosure The title of 
the purchaser may be impeached by a person not a 
party to the suit,^® but on the sale being set aside 
the purchaser should be placed in statu quo 5® 

Possession In a proper case for such relief, the 
purchaser may be put into possession®^ or relieved 
from completing his purchase®® according to the 
rules governing j adicial sales generally, as discussed 
in Judicial Sales §§ 43, 48 The purchaser may 
seek possession by summary proceedings,®® eject¬ 
ment,®'* or a writ of assistance®® Where the sale 


Tex —Tyler v Henderson. Civ App , 
162 S'\V2d 170i error refused I 
40 C J p 608 note 68 
37. Anz —^Emst v Deiater, 26 P 2d 
648, 42 Anz 379 

ND—^Bovey, Shute & Jackson v 
Odegaard, 208 NW 111, 53 ND 
873, followed in American Slate 
Bank of Balfour v Odegaard, 208 
NW 114, 63 ND 878 
40 C J p 508 note 69 
Sakaefiiieiit tax lira 
Oil sale of pioperty to enforce la¬ 
borers' and materialman’s liers based 
on contract with vendee and hen of 
vendor for oalance due tor purcha&e 
price of lot, purchase would be sub¬ 
ject to paving assessment hen estab¬ 
lished subsequently to contract aiid 
to completion of building—Clark v 
Ingram, 160 So 229, 230 Ala 160 
SB. N J —Republic Fireproofing Co 
V Mo-Ray Realty Co, 186 A 335, 
5 NJMisc 205 
40 C J p 608 note 60 
When lien attaches see supra §§ 177- 
182. 

39. N J —^Posnak & Turkish v New- 
Bit Realty Co. 156 A 484, 108 N J 
Law 126 

40 C J p 608 note 61. 

40. N J —Posnak & Turkish v New- 
sit Realty Co, supra 

41. Wis —Connecticut Mut Life Ins 
Co V Goldsmith, 111 NW 208, 131 
Wis 116 

42. Ind —^Van Buskirk v Summit- 
ville Mm Co. 78 N E 208, 38 Ind 
App 198 

43. Iowa—Sax v McCormick. 162 
NW 26, 179 Iowa 764 

Option to pnichase 
Mechanic’s lienor, who furnished 
labor and materials to one holding 
a mere option to purchase the prop¬ 
erty which the optionee lost by fail¬ 
ing to exercise it in the requiied 


time, was held to have no greater 
Tights than the optionee when such 
lienor became the purchaser at the 
mechanic’s lien foreclosure sale, and 
hence could not exercise the option 
—Einst v Deleter, 26 P 2d 648, 42 
Ariz 379 

4A N J —Posnak & Turkish v New- 
sit Realty Co. 166 A 481. 108 N J 
Law 126—^Harris v Neswit, 146 A 
309, 104 N J Bq 465 
Bfifect of pnor moxtgage 

Sale ot premises under hen claim 
judgment extinguished mechanic's 
liens, preventing cloiinant fzom as¬ 
set ting right to restrain payment of 
mortgage—Hams v Nesv/it, supia 
Sight to contest lien 

Purchaser of premises at sale to 
satisfy mechanics' hens may not de¬ 
fend against hen claim thereafter, 
the piem.ses being flee of such hen 
—Pepiak V Halbert. 137 A 831. 6 N 
J Law 471 

45. Ga—Fahn v. Bleckley, 66 Ga 
81 

Ill—First Nat Bank v Paris, 193 N 
E 207. 368 Ill 378 
BTLbseqnenc mach'inio’s lien 

Subsequent purchaser of property 
sold at hen foreclosure did not take 
subject to second hen against same 
owner filed before her purchase — 
Soltow V Roth, Iowa, 216 N W 706 
imdiBclosed judgment liens 
Where, at time of foreclosure of 
prior mechanic's hens, judgment hens 
were not discovered because of neg¬ 
ligent search of record by complain¬ 
ant. the purchaser at the sale is en¬ 
titled to the benefit of the prior hen 
as against judgment creditors — 
American Savings & Loan Ass'n v 
Barry, 243 NW 628, 128 Neb 623 

48. Cal—Withington v Shay, 117 P 
2d 416, 47 Gal App 2d 68 

1028 


Iowa—Sax v McCormick, 162 NW 
26. 179 Iowa 764 
40 C J p 608 note 68 
Building erected by third person 
Puzchaser at foreclosure sale un¬ 
der building hens was held not en¬ 
titled to claim building erected by 
thud pel son with owner’s permission 
and put chaser’s knowledge.—Grant v 
Alonzo, Tex Civ App, 27 SW2d 871, 
error dismissed 
Prior unreoordad deed 
The provisions of a statute givmg 
effect to a deed which is subsequent 
in execution but prior in recording, 
are limited to purchasers for a valu¬ 
able consideration and in good faith 
bat were not available to a puichasei 
of realty at mechanic's hen foreclo¬ 
sure sale who hod both actual and 
constructive notice of plaintill's deed 
thereto—^Holman v Toten, 128 P 2d 
808, 64 Cal App 2d 309 
47. Conn—Stein v Davidson, 147 A 
1. 110 Conn 4 
40 C J p 508 note 69 
48: Tex—Owens v Heidbreder, Cn 
App . 44 S W 1079 

49. Mo —Horton v St Louis K C 
& N Ry Co. 84 Mo 602 

60: WVa—Charleston Lumber & 
Manufacturing Co v Brockmeyei, 
23 WVa 635 
40 C J p 608 note 78 

61. NT —Suydam v Holden, 11 Abb 
Pr.NS, 329 
40 C J p 508 note 71 

53. NT —Suydam v Holden, supra 

63. Pa —Walbndge’s Appeal, 95 Pa 
466 

64. Mo—Mutual Press Buck & 
Quarry Co y Tomaselli, APP. 154 
S W 2d 370 

65. flo —Mutual Press Brick & 
1 Quarry Co v Tomaselli, supra 
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IS null and void, it is proper to quash a writ of as¬ 
sistance previously granted^B and to order the res¬ 
toration of the premises to the owner 57 

b. Effect of Errors or Defects in Proceedings 

Under some statutes a purchaser does not obtain a 
good title unless every essential statutory step in the 
mechanic’s lien proceedings has been duly taken Under 
other statutes, a pu>chaser who is a stranger to the 
record is not, as a ge.ierai rule, charged with errors m 
the proceedings of which he has no knowledge 

In some cases it is stated generally that the title 
of a purchaser at a sale under a mechanic’s hen is 
purely statutory, 5® and its validity depends on every 
essential statutory step in the creation, continuance, 
or enforcement of the lien having been duly taken 
However, in other cases the rules laid down are not 
so broadly stated 6® According to such authorities, 
where the lien claimant is the purchaser, a subse¬ 
quent reversal or vacation of the judgment defeats 
his title®! without giving him a claim for improve¬ 
ments made by him after the purchase,®2 but, 
where the purchaser is a stranger to the record, he 
IS not chargeable with any error which may exist 
in the decree under which he purchases,®® particu¬ 


larly nonjurisdictional defects of which he has no 
actual knowledge,®^ and his title is not affected by 
the granting of a new trial after the sale,®® or by a 
subsequent reversal or vacation of the judgment di¬ 
recting the sale,®® where no order for the restitu¬ 
tion of the property was made ®'^ 

Where, because of real or alleged defects m the 
proceedings, the title is doubtful and the purchaser 
might be compelled to defend it by litigation, he will 
not be compelled to take it,®® but the mere fact 
that one defendant has appealed does not entitle the 
purchaser to be relieved from the purchase ®® ‘ 

§ 345. -Purchaser of Building Alone 

As a general rule the purchaser of a building, sepa¬ 
rate from the land, sold to enforce a mechanic’s lien on 
the building, may remove it within a reasonable time. 

Where the judgment or decree establishes a lien 
on the building alone, separate from the land, and 
orders it sold, the purchaser has a right to remove 
it^O within a reasonable timc,^! and, if he cannot 
obtain possession otherwise, he may maintain re¬ 
plevin therefor *^2 It has been held that the building 


N T —Connor v SchaefCel, 11 N T S 
737, 19 NYCivProc 378, 36 AbbN 
Cas 314 

ParbtUMor aa real party in Interest 
Purchaser is real party in interest 
entitled to invoke issuance of writ 
of assistance—Mutual Pi ess Brick 
& Quarry Co v Tomaselli, MoApp, 
154 S W2d 370 
Beuedy held concurrent 
Mo—Mutual Pi css Bnck & Quarry 
Co V Tomaselli, supra 

66. Ill—Armstrong v Ohucino, 133 
NE 68, 300 111 140 

67. Ill—^Armstrong v Obucino, su¬ 
pra 

68. Del—E J Hollingsworth Co v 
Continental-Diamond Fiber Co, 175 
A 266, 6 WWHari 803 

40 C J p 508 note 79 

59. Del—E J Hollingsworth Co v 
Continental-Diamond Fiber Co, su¬ 
pra 

40 CJ p 608 note 80 
Defect in. process 

The proceedings were held void and 
the sale set aside where process in 
the action to foreclose was served 
personally by the attorney for the 
mechanic's lienor—Horne v Osborne, 
176 S E 898, 168 Va 236 
Invalid contract 

Pa—Clothier v Kniflen. Com FI, 86 
Luz L Ileg Rep 241 

60. Ok] —Baldwin v Mayor, 108 P 2d 
132. 188 Okl 272 

40 C J p 508 notes 82-89 


61. Tenn —Sexton v Alberti, 10 Lea i 
452 

40 C J p 508 note 82 

62. Ill —Powell V Rogers. 11 Ill 
App 98, ofliimed 105 HI 318 

63. Ill—Dingledine v Hershman, 63 
Ill 280 

40 C J p 509 note 84 

64. Okl—Baldwin v Mayor, 108 P 
2d 132, 188 Okl 272 

Defects in service 

Where it was not claimed that al¬ 
leged defects in seivice were fatal 
to court's jurisdiction in proceeding 
to foreclose laboier’s and material- 
man's lien, and the time had expiied 
for reversing the decision as to the 
sufficiency of the seivice, purchasers 
of the realty at execution sale to 
satisfy the lien, who were strangers 
to the foreclosure pioceedings and 
without actual notice of lalsity or 
error of recital concerning service, 
had right to rely thereon in pur¬ 
chasing for a valuable consideration 
a title based thereon —Baldwin v 
Mayor, supra 

ZnsnilLclent notice of sale on fore¬ 
closure of mechanic's lien does not 
invalidate sale as to innocent pur¬ 
chaser for value—Coerver v Cres¬ 
cent Lead & Zme Corporation, 286 S 
W 3, 315 Mo 276 

66. Iowa—Bartlett v Bilger, 61 N 
W 233. 92 Iowa 732 
40 C J p 509 note 85 

66. Cal—-Purser v Cady, 49 P 180, 
5 Cal Unrep Cas 707 

67. Cal —^Purser v Cady, supra 
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Tender of poyrn nt of debt 
Where inteivenor in judgment 
debtor's action to set aside judgment 
was in lawful posbession of property 
under sale made by virtue of pro¬ 
ceedings to foreclose mechanics’ hen, 
irrespecti\e of validity of sale made 
by substituted trustee, intcrvenor 
was entitled to retain title and pos¬ 
session as against judgment dibtois, 
in absence of lender of payment of 
admitUdly valid debt and hen under 
which sale the intervenor also 
claimed —Tyler v Henderson, Tex 
CivibApp, 162 S\V2d 170, enop 
refused 

68. NY—SpiickerholC v Gordon, 
105 NYS 686, 120 AppDiv 718, 
affirmed 88 N E 1132, 191 NY 677 

69. NY—^Hill V Flatbush Consum¬ 
ers' loe Co, 127 NYS 961, 143 
AppDiv 659 

70. Ala—City Realty & Mortgage 
Co v Tallapoosa Lumber Co, 164 
So 55, 231 Ala 238 

Ark—Judd v RiefC, 295 SW 370, 
174 Ark 362 

Mo —Fleming-Gilchnst Const Co v 
McGonigle, 89 S W 2d 16, 338 Mo 
56. 107 ALR 1003 
Mont—^Wyman v Hall, 276 P 944, 
84 Mont 571 
40 C J p 509 note 90 

71. Mont—Midland Coal & Lumber 
Co V Ferguson, 202 P. 389, 61 
Mont 402 

40 C J p 609 note 91 

72. Neb—Shull v Best, 98 NW 
763, 4 Neb (Unoff) 212. 

40 CJ p 509 note 92 
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cannot be removed before the expiration of the 
time *of redemption According to some,^^ but 
not other, *^5 authorities the right of removal exists 
regardless of whether or not injury may result from 
Its exercise. It is held that, where the building is on 
leased premises, and the lessee's right of removal 
IS conditional or limited, the purchaser's right is 
likewise so but it has also been held that a statu¬ 
tory right of removal may properly be exercised 
notwithstanding the expiration of the lease^^ and 
the passing of the premises into the possession of 
the owner of the fee or another lessee *^8 

The purchaser acquires the building free from a 
prior encumbrance on the land,7 9 and he does not, 
by remaining in possession of the land until a prior 
mortgage is foreclosed, lose his right to remove 
the building or improvement from the land 8® The 
real purchaser of the building cannot be prejudiced 
by the erroneous recital of the sheriff in his return 
of sale that the building was sold to another per¬ 
son 81 

§ 346. Title and Rights of Third Persons 

As a general rule, a sale under a mechanic's lien 


does not affect the title or interest of persons not parties 
to the foreclosure proceedings 

As a general rule, a sale under a mechanic's hen 
does not affect the title or interest of persons not 
parties to the foreclosure proceedings 82 In some 
cases it has been held generally that the sale dis¬ 
charges the lien of a subsequent,83 but not of a pri¬ 
or,8^ mortgage In other cases, however, it has 
been held, in accordance with the general rule as to 
persons not made parties, that the sale does not af¬ 
fect the rights or equities of a subsequent mortgagee 
not made a party to the foreclosure proceedings,®^ 
but that it divests the lien of a prior mortgage 
where the mortgagee was made a party to the suit,86 
even though the decree makes no reference to the 
mortgage®^ and is silent as to the proceeds of the 
sale 88 

§ 347. Redemption 

A right to redeem from a sale in a mechanic’s lien 
proceeding may exist by force of statute or agreement 
of the parties 

Except where the parties agree thereto,89 there is 
generally no right of redemption from a sale in 
proceedings to enforce a mechanic's lien^o unless 


73. Mont—Grand Opera House Co 

V Maguire. 37 P 607, 14 Mont 658 

74. Mont —Stritzel-Spabei g Lumber 
Co V Edwards. 144 P 772, 60 
Mont 49 

76. Mo —Orear v Dierks Lumber 
Co, 176 SW 467, 188 Mo App 729 
WlLore removal wiU not injure 

land, building may be removed — 
J D McCollom Lumber Co v "V^Tiit- 
fleld, Tex Civ App, 69 S W 2d 1106, 
error refused 

70. Iowa—Oswald v Buckholz, 13 
Iowa 606 

77. Ala—^Wildman v Evans Bros 
Construction Co, 67 So 831, 175 
AU 333 

40 CJ p 509 note 97 

78. Ala —^Wildman v Evans Bros 
Construction Co, supra 

79. Miss —^Big Three Lumber Co, 
Inc V Curtis, 93 So 487, 130 Miss 
74 

sa Mont—Grand Opera House Co 

V Maguire. 37 P 607, 14 Mont 658 

81. Mont —^Midland Coal & Lumber 
Co V Ferguson, 203 P 389, 61 
Mont 402 

88. Okl—Sanders v Texas Produc¬ 
ing Co, 218 P 807, 92 Okl 141 
40 CJ p 609 note 3 
Cononrrent liens 

Ind—^Hochstetler v A Allen Wilkin¬ 
son Lumber Co, 24 NE2d 432. 107 
Ind.App 336. 


83. Pa—Harbach v Kurth, 18 A 
1062, 131 Pa 177 

10 C J p 609 note 4 

84. Pa—Gill V Weston. 1 A 917, 
110 Pa 306 

Furobaaer takes subject to prior 
recozded mortgages 
Conn—Stein v Davidson, 147 A 1. 
110 Conn 4 

N J —^Republic Fireproofing Co v 
Mo-Ray Realty Co, 136 A 335, 5 
KJMisc 206 

ND—Bovey. Shute & Jackson v 
Cdegaard. 208 NW 111, 63 ND 
871, followed in American State 
Bank of BaJfour v Cdegaard, 208 
NW 114, 5 ND 878 
Sale ftreo of enoumbraaoes 

(1) Where mortgages were prior 
to mechanic's lien purchase under 
lien foreclosure stated to be clear 
of incumbrances was clear of such 
incumbrances only as were affected 
by foieclosure—Stein v Davidson, 
147 A 1, 110 Conn 4 

(2) Cn petitions to establish me¬ 
chanics’ liens, where court ordered 
property sold free of encumbrances, 
a mortgagee to whom the curtesy 
interest was released by the mort¬ 
gage WELs held entitled to lien against 
such curtesy interest for znatenals 
furnished by the mortgagee—^Doran 
v Bntto, 161 A 141, 62 RI 426 

86. Ala—Jackson v Farley, 103 So 
882, 212 Ala 594 

Ind—^Deming-Colborn Lumber Co v 
Union Nat Sav & Loan Abs'd, 61 
NE 936 161 Ind 463 
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83. Ill—Topping V Brown, 63 Ill 
348 

87. Ill-—Topping V Brown, supra 

88. Ill—Topping V Blown, supra 

83. Ark —^Barton-Mansfleld Co v 
Collins, 42 SW2d 663, 184 Aik 
424 

90. Mo —Uhrig v Hill-Behan Lum¬ 
ber Co, 110 SW2d 412, 341 Mo 
851 

Egnity of redemption closed 
A sale by special master in suit 
to foreclose materialman's liens 
closed all equity of redemption of 
the owners, and deed executed by 
owners to purchaser at foreclosure 
sale was of no effect fuither than 
an estoppel to thereafter claiming an 
interest in the land —Meyer v Brick¬ 
layers, Masons & Plasterers Union, 
Local No 7, 198 So 78, 144 Fla 401 
Order gnuLting owner right to re¬ 
deem realty from mechanic's lien 
foreclosure sale within specified time 
was held erroneous, in absence of 
agreement between parties—Barton- 
Mansfleld Co v Collins. 42 SW2d 
568. 184 Ark 424 

Holders of notes secured by sub¬ 
ordinate trust deed, who foreclosed 
trust deed and bought property in 
after suit to foreclose mechanic's 
lien had been filed, but before sale 
in mechanic's lien foreclosure, had 
no right, while sale stands, to re¬ 
deem property from subsidiary of 
mechanic’s lien claimant which had 
acquired property at sale in pro- 



57 C J S 


MEGEANICS' LIENS 


§ 347 


such right IS conferred or created by statute 

Where created by statute, the right of redemption 
must be exercised in substantial conformity with the 
statute,and, where so exercised, cannot be denied 
by the court In order to be effective the statu¬ 
tory right of redemption must be exercised within 
the time®^ and in the mode or manner®^ provided 
by law, and the person exercising, or attempting to 
exercise, the right must be withm the class of per¬ 
sons to whom the statute accords the right Pay¬ 
ment of the proper amount is necessary to effect a 
redemption but a tender of the amount necessary 


to redeem is not always a necessary condition pre¬ 
cedent to the institution of a suit in equity to re¬ 
deem If under a decree of strict foreclosure on 
a mechanic’s hen, with judgment for possession 
and stay of execution until after the day limited 
for redemption by the last in order of several junior 
encumbrancers, the latter redeems within the time 
limited, he cannot take any benefit from the judg¬ 
ment for possession 89 

Persons entitled to redeem Geneially the right 
of redemption exists only in favor of a person who 
has an interest in the land sold,i the security and 


ceeding to foreclose mechanic's hen, 
nor could holders requiie mechanic's 
lien claimant or subsidiary to com¬ 
pensate them for their loss—^Uhns 
V Hill-Behan Lumber Co, 110 S W 
2d 412, 311 Mo 861 
91 Cal —Corpus Jails cited m 
Wilde ▼ M J Muiphy, Inc, 154 P 
2d 470, 471, 67 Cal App 2d 421 
Conn—City Lumber Co of Bridge¬ 
port V Murphy, 179 A 339, 120 
Conn 16 

Mo —^Uhrig V Hill-Behan Lumber 
Co, 110 SW2d 412, 341 Mo 851 
40 C J p 610 note 12 
Redemption from moitgage by holder 
of mechanic's hen see the C J S 
title Mortgages § 834, also 42 CJ 
p 368 notes 97, 98 

92. Cal —^Wilde v M J Murphy. 
Inc, 164 P2d 470, 67 Cal App 2d 
421 

Iowa —Green Bay Lumber Co v 
Leitzen, 216 NW 639, 201 Iowa 
594 

93. Mmn —^Milner v. Norris, 13 
Minn 455 

94. Ala —^Wachter v Leeth Nat 
Bank. 200 So 422, 240 Ala 604 

Colo —Twogood v Oesay, 49 P 2d 
437, 97 Colo 300 

Iowa—Muriay v Kelroy, 276 NW 
21, 223 Iowa 1331 
40 C J p 510 note 13 
Poorer of oooxt to flx time 

(1) In the absence of statutory 
provision, the court cannot extend 
the statutory time within which real 
property must be redeemed from a 
sale made in proceedings to fore¬ 
close a mechanic's hen—State v 
Kerr, 63 NW 719, 61 Minn 417 

(2) Some statutes give the court 
power to fix a time to redeem other 
than that specified—Saginaw Lum¬ 
ber Co V Wilkinson, 264 NW 240, 
266 Mich 661 

(3) Under such a statute, where 
defendant appealed from decree fore¬ 
closing mechanic's lien before begin¬ 
ning of period fixed by the court in 
which sale might be held, defend¬ 
ant was given reasonable time to re¬ 
deem after afilrznance of decree on 
appeal, though time fixed by tiial 


court for redemption had passed — 
Saginaw Lumber Co v Wilkinson, 
supra 

G-ood faath oeenponcy 

(1) Under some statutes, the time 
within which defendant owner of the 
property must redeem depends on his 
good faith occupancy of the prem¬ 
ises—J B Ehrsom & Sons Mfg Co 
V Rice, 112 P2d 96, 153 Kan 483 
<2) Evidence that lessor had giv¬ 
en notice of cancellation of the lease 
did not establish "abandonment" of 
the pioperiy or that defendant ten¬ 
ant was not occupying it in good 
faith, so as to authorize couit to 
limit period of redumption —J B 
Ehrsam & Sons Mfg Co v Rice, su¬ 
pra 

95. Cal —Corpofl Jnxu mted m 
Wilde V M J Murphy, Inc, Cal 
App, 164 P2d 470, 471, 67 Cal 
App 2d 421 

Iowa —Green Bay Lumber Co v 
Leitzen, 215 NW 639, 201 Iowa 
594 

40 CJ p 510 note 14 
Affldavit of ledemptionar 
Redemption from mcchame’s hen 
foieclosure sale by mortgage as¬ 
signee, whose affidavit overstated 
amount due, was held invalid against 
assignee of later judgment—Green 
Bay Lumber Co v Leitzen, supra 

90. Ala—^Wildman v Evans Bros 
Construction Co, 57 So 831, 176 
Ala 333 

40 C J p 610 note 15 

97. Kan—Lampe v Star Lumber 
Co, 156 P 918, 97 Kan 376 
40 C J p 511 note 31 
Rejection of proper tender 
Where plaintiff, whose tender was 
wrongfully lefused by clerk, sued 
to enforce right to redeem and se¬ 
cured temporary injunction, portion 
of judgment making payment of de¬ 
fendant's attorneys' fees condition 
precedent to right to redeem on the¬ 
ory that injunction had been dis¬ 
solved was held enor, where tempo¬ 
rary injunction issued was merely 
collateral to mam proceedings, and 
trial court in its judgment did not 
dissolve temporary injunction in 

lOJl 


event that plaintiff redeemed — 
Werner v Hammill, 257 NW 792, 
219 Iowa 314 
XiuniflLcleiit tender 
A tender of less than what the 
purchaser is entitled to receive in re¬ 
demption under the statute is in¬ 
sufficient and ineffectual —^Wilde v 
M J Muiphy, Inc, 164 F 2d 470, 67 
Cal App 2d 421 

Bents and profits of pforchaser 

(1) Successor of purchaser of 
piemiSGS at fozeclosuie sale thereof 
under senior meclmnic's lien was held 
not accountable for rents and profits 
to junior mortgagee when junior 
mortgagee, who was not made paity 
to mechanic’s lien foreclosure suit, 
sought to redeem—^Kurz v Pappas, 
15G So 737, 116 Fla 324 

(2) However, the junior encum¬ 
brancer was held entitled to deduct 
fiom the prior lien claim the amount 
of taxes Bcciuing and unpaid during 
time when piior lienholder and hia 
successors bad possession—^Kuiz v 
Pappas, supra 

98.. Iowa—Jones v Haitsock, 42 
Iowa 147 

40 C J p 511 note 32 
99- Conn —Tin ockmorton v Shelton, 
36 A 805, 68 Conn 413 
1- Ind—Buser y Shepard, 8 NE 
280, 107 Ind 417 
Acsigaee of contraot 

An assignee of a contract for ^ale 
of realty who hnd taken without no¬ 
tice, eithei actual or constructive, 
of forfeiture of contrnct bv vendor's 
gfantee, was entitled to redeem after 
sale of property under fiist mechan¬ 
ic's lien as against contention that 
conveyance from purcliaser to pur¬ 
chaser's assignee was ineffective to 
convey title—Murray v Kelroy, 275 
NW 21, 22 3 Iowa 1331 
Ziessee or tenaat 

(1) The lessee has no right, under 
some statutes, to redeem A:om the 
sale of a building —^Wildman v 
Evans Bros Construction Co, 67 So 
831. 175 Ala 333—40 CJ p 510 note 
16 [a] 

(2) Under other statutes, however, 
a tenant occupying the premises sold 
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protection of which render the right of redemption 
necessary,2 and his bill to redeem must show on its 
face that he possesses the proper interest 3 

Under some statutes, the judgment debtor^ or his 
assignee or transferees has a prior right to redeem 
from the sale, which is not cut off by the existence 
of a mortgage, the holder of which is gpven a sec¬ 
ondary right to redeem ^ Foreclosure of the mort¬ 
gage, however, does cut off the judgment debtor’s 
right to redeem from the mechanic’s hen sale after 
expiration of the time to redeem from the mortgage 
foreclosure sale ^ 

A junior mechanic’s lienholder may redeem from 
a sale under the senior lien,8 provided, under some 
statutes, he has reduced his lien to judgment,^ and 
exercises his right within the time specified ,^0 and, 
where a sale is made under one of two coordinate 
mechanics’ hens, the other lienholder has the right 
to redeem 

A junior mortgagee who was not made a party 
to the suit to foreclose a mechanic’s hen has the 
right to redeem the premises from the sale,i2 and 
such right extends also to his assigneei^ or the pur¬ 
chaser at a foreclosure sale under his mortgage i"^ 
However, a mortgagee not made a party to the 


foreclosure proceedings need not file a bill to re¬ 
deem from the sale in order to enforce his rights 5 
he may file a bill to foreclose his mortgage as if no 
mechanics’ lien proceedings had been taken,^® and 
the facts that he does so and obtains a decree of sale 
do not prevent him from subsequently redeeming 
from the mechanic's hen 

It has been held that a simple judgment creditor 
has no right, after the execution of a sheriff’s deed 
under a sale on foreclosure of a prior mechanic’s 
hen, to redeem from the sale,^® but under some 
statutes judgment creditors have a right to redeem 
after the expiration of a certain time during which 
the judgment debtor has not redeemed,^® although, 
even in jurisdictions where such statutes exist, 
where a sale to foreclose a mechanic’s hen is void 
for want of jurisdiction, judgment creditors cannot 
obtain any rights by redeeming fi om such sale 2® 

It has been held that a party to the foreclosure 
proceedings cannot redeem from his own sale 2i 
However, under a statute permitting redemption by 
the owner of the senior hen subsequent to the me¬ 
chanic’s hen on which the sale was held, the mechan¬ 
ic’s lienor, whose judgment has been only partially 
satisfied by the sale, can redeem where he records a 


in good faith may redeem from the 
sale—J B Ehiam & Sons Mfg Co 
V Rice. 112 F 2d 95, 153 Kan 4S8 
(3) A tenant whose interest in 
the leind and in a structure placed 
thereon by him was sold to enforce 
a mechanic's lien may ledeem from 
the sale as a sale of realty, notwith¬ 
standing his right to remove the 
structure from the premises on ter¬ 
mination of the lease and the sher¬ 
iffs return stated that he had sold 
personal propeity—J B Ehrsam & 
Sons Mfg Co V Rice, supra 
late tenaait and leaaAixLdermaa 
Where as a result of a conspiracy 
between a remainderman and others 
the life tenant was disabled fiom 
redeeming property sold under a lien 
against the life estate and remainder, 
redemption being accomphshed by 
the other conspirators under a sham 
mortgage, the redemption was held 
to be one by the remainderman as 
owner, having the effect of annul¬ 
ling the foreclosure sale and rein¬ 
stating the former estate, both for 
life and remainder—Hall v Hall. 
216 NW 798, 173 Minn 128 

2. Iowa—Sheppard v Messenger, 77 
N W 516, 107 Iowa 717 

40 C J p 510 note 17 

3. Ind—Buser v Shepard, 8 NE 
280, 107 Ind 417 

40 C J p 610 note 18 

4. Ala —^Wachter v Leeth Nat 
Bank, 200 So 423, 240 Ala 604. 


5. Iowa—Muiray v Kelroy, 276 N 
W 21. 223 Iowa 1331 
EvtiiLCtioiL of jiuuor ben 
Where the holder of junior me¬ 
chanics’ liens did not redeem within 
required time after his foreclosure 
of prior mechanic's lien but brought 
proceedings to foreclose such junior 
hens after expiration of his time to 
redeem and before expiration of the 
debtor’s period of redemption, the 
right of judgment debtor to redeem 
and his right of possession were not 
affected, and hence an assignee of 
the debtor had same rights and, on 
zedeeming from sale under proceed¬ 
ings to foreclose prior lien, obtained 
property clear of junior hens—^Mur¬ 
ray V Kelioy, supra 

Sm Ala—^Wacbter v Leeth Nat 

Bank, 200 So 423, 240 Ala 604 

7. Ala—Wachter ▼ Leeth Nat 
Bank, supra 

8. Iowa—^Phelps v Pope, 6 NW 
42, 53 Iowa 691—Jones v. BEart- 
sock. 42 Iowa 147 

Ssvsxol beiu u same persoa 

A person holding three mechanics’ 
liens, by failing to redeem the two 
junior liens on foreclosing first me¬ 
chanic’s ben, conceded that the debt¬ 
paying power of the debtor’s prop¬ 
erty in the land had been exhausted 
—^Murray v Kelroy. 276 NW 21, 
223 Iowa 1831 

9- Iowa—^Murray v Kelroy, supra 
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10- Iowa—^Murray v Kelxoy, supra. 

11- Iowa—Phelps v Pope, 6 NW 
42, 53 Iowa 691 

12. Fla—^Kurz v Pappas, 156 So 
737, 116 Fla 321—Kuiz v Pappas. 
146 So 100, 107 Fla 861, motion 
granted 147 So 371, 107 Fla 861 

40 C J p 510 note 21 

13. Cal —^Whitney v Higgins, 10 
Cal 647, 70 Am D 748 

14 Cal —^Whitney v Higgins, su¬ 
pra 

15. Ill—Becker v Fink, 206 Ill 
App 218 

13. Ill—^Becker v Fink, supra 

17. SD—^American Banking & 
Trust Co V Lynch, 73 NW 908, 
10 SD 410 

18. Iowa—^Diddy v Risser, 8 NW 
655, 55 Iowa 699 

40 C J p 610 note 27 

19. Ill—^Boynton v Pierce, 49 Ill 
App 497, affirmed 37 NE 1024, 151 
Ill 197 

40 C J p 610 note 28 

20. Ill—^Holcomb v Boynton. 37 
NE 1031, 151 Ill 294 

21. Ill—McCullough V Rose, 4 Ill 
App 149 

10 C J p 510 note 30. 
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transcnpt of his judgment after the sale but before 
the sheriffs deed has been issued 22 

Loss of right Under some statutes, a party ap¬ 
pealing from the j’udgment of foreclosure loses his 
right of redemption,23 and, under other statutes, an 
unexcused failure of the debtor to surrender pos¬ 
session of the property to the purchaser within a 
specified time after demand will forfeit his right to 
redeem 2^ 

§ 348. Distribution of Proceeds 

As a general rule, the proceeds of the sale in proceed¬ 


ings to enforce a mechanic’s lien are applied to the pay¬ 
ment of costs and to the liens and other encumbrances 
in order of their priority 

Statutes regulating the distribution of the pro¬ 
ceeds of a sale among mechanics’ lien claimants 
control and should be followed 25 Generally, the 
proceeds of the sale in such a proceeding are to be 
applied to the payment of costs properly charge¬ 
able to the fund, 2 6 and the hens and other encum¬ 
brances, if any, in the order of their priority,2'^ 
and the surplus, if any, paid over to the persons 
entitled thereto 28 

Surplus funds remaining in the sheriff’s hands 


22 . Co!o—Twogood V Oesay, 49 P 
2d 437. 97 Colo 300 

Bsasoa for rule 

llecordation of transcript of judff- 
ment while owner had record title 
and right of redemption and pos¬ 
session ciealed a senior lien within 
meaning of statute —Twogood v 
Oesay, supra 

23. Iowa—Ebinger v Wahrer, 238 
NW 687, 213 Iowa 84 

24. Ala—^Wachter v Leeth Nat 
Bank 200 So 422, 240 Ala 604 
Bill to redeom must allege com¬ 
pliance with statute or show facts 
relieving complainant of duty to 
comply —^Wachter v Leeth Nat 
Bank, supra 

Mamed woman debtor is not ex¬ 
cused from complying with the stat¬ 
utory provision requiring the debtor 
to deliver land to purchaser on fore¬ 
closure after written demand for 
possession has been made to pre¬ 
serve right to redeem —Wachter v 
Leeth Nat Bank, supra 

Fossessloa with purchaser's consent 
Under the statute, if debtor re¬ 
mains in possession of property sold 
after the expiration of ten days 
after written demand for possession 
has been made by purchaser on 
foreclosure of materialman's lien, 
debtor must show that possession 
was with consent of purchaser so as 
to make him a tenant of some sort 
and pteserve right of redemption — 
TVachter v Leeth Nat Bank, supra 
BecognltloB of purchaser as landlord 
Where demand was made on debtor 
for possession after register's sale 
on foreclosure of materialman's lien 
and debtor failed to deliver posses¬ 
sion and did not deliver paper rccog- 
niring purchaser as landlord by vir¬ 
tue of sale under decree of the cir¬ 
cuit court until moie than ten da>s 
had expired from date of notice, 
debtor's right of redemption was for¬ 
feited—^V/achter v Leeth Nat Bank, 
supra 

S5. Del —In re Elder, 129 A. 610, 3 
Harr 11 

40 C J p 612 note 43. 


Olanna which paortiolpate 

(1) Under some statutes, holders 
of mechanics' lien judgments are en¬ 
titled to participate in the proceeds 
of a sale of the property under an¬ 
other mechanic's lien, where rendered 
bolore the sale—^In re Republic En¬ 
gineering Co, 130 A 498, 3 Harr, 
Del. 81 

(2) Such judgments may also par¬ 
ticipate, although rendered after the 
hale, where the proceedings to en¬ 
force the liens were instituted be¬ 
fore the sale—In re Republic Engi¬ 
neering Co, supra 

(3) On the other hand, lien judg¬ 
ments rendered after the sale of the 
pioperty under another mechanic's 
lien on proceedings begun alter such 
sale do not participate in the pio- 
ceeds —^In re Republic Engineering 
Co, supra 

28. Mmn—^Erickson v Ireland, 168 
NW 918, 134 Mmn 166 
40 C J p 611 note 36 

27. Ala —City Realty & Mortgage 
Co V Tallapoosa Lumber Co , 164 
So 65, 231 Ala 238—Baker Sand 
& Gravel Co v Rugezs Plumbing 
& Heating Co. 154 So 591, 228 Ala 
612, 103 ALR 346 
Ark—Lyle v Latourette, 192 SW2d 
521. 209 Ark 731 

Pa —In re Baker's Estate, 47 Pa 
Disl & Co 444, 18 Lane Rev 365 
R I—Doran v Bntto, 161 A 141, 62 
KI 425 

40 C J p 511 note 36 
Disposition of money withheld after 
stop notice see supra § 117 
Right to fund deposited m court to 
discharge lien see supra S 233 
Prioiities see supia §| 197-215 
Lienors not joined In sale may file 
claims against proceeds with the au¬ 
ditor—Bounds V Nuttle, 30 A 2d 263, 
181 Md 400 
Proportion 

(1) Where proceeds of foreclosure 
sale are substituted for land and 
building, mortgagee and mechanic’s 
lien claimants are entitled to the 
same proportionate interest in such 
proceeds that they had in the prop¬ 
erty befoze it was sold.—Moulding- 
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Brownell Corporation v E C Del- 
fosse Const Co, 26 NE3d 7U9, 304 
lllApp 491 

(2) The decree usually divides the 
proceeds of the sale into two funds, 
of which mortgagees have ptioiity 
over one and lienois over the other, 
bearing the same latio to each other 
as do the \alue of the land and 
whatever was on it immediately be¬ 
fore installation of the improvement, 
and the value of the enhancement 
created by the improvement under 
the contract 

Ala—Pi elective Life Ins Co v Hol¬ 
land Furnace Co, 173 So 379, 281 
Ala 38 

Ill —Moulding-Browncll Corporation 
V E C Dclfosse Construction Co, 
supxa 

Bights of lessor 

Fact that court in materialman's 
action to enforce lien on improve¬ 
ments made by lessee denied lessor 
benefits of forfeiture clause for non¬ 
payment of rent and directed sale 
of improvements with application of 
proceeds to payment of rents and 
then materialman's lien was held not 
to prejudice materialman's substan¬ 
tial rights—Mayfield Planing Mills 

V Jackson Put chase Stock Yards 
Co. 58 SW2d 617, 248 Ky 449 
Vendor’s Uein 

(1) Grantor, with lien for equity 
for unpaid pui chase puce, can par¬ 
ticipate in proceeds from sale of 
house under lien tor labor and mate¬ 
rials therein, where construction was 
unauthorized by grantor—Miller v 
Johnson. 281 SW 467, 213 Ky 473 

(2) Where only interest of pur- 
chnsr i under executory contract and 
not interest of vendor and his suc¬ 
cessors could be subjected to mechan¬ 
ic's and materialman's hens, but ven¬ 
dor's successor wajs made party to 
proceeding to foreclose such liens, 
principal indebtedness owing to ven¬ 
dor's successor and interest thereon 
was payable out of proceeds of sale 
before mechanic’s and materialman's 
liens —^Burton Walker Lumber Co 

V Howard, 66 P 2d 134, 92 Utah 92 

28L Utah—^Badger Coal & Lumber 
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after discharging the hen are in custodia legis,29 
and the sheriff holds such funds subject to the or¬ 
ders of the court^o which determines the proper 
distribution thereof 21 While in such custody the 
funds are not subject to an independent attachment 
or writ of execution 8^ Where part of the pro¬ 
ceeds belonging to the legal owner is, pursuant to 
the decree, deposited in court to await its further 
orders, the court has power to order taxes due on 
the property before sale paid out of such proceeds *2 

An auditor, appointed to distribute the fund aris¬ 
ing from the sale of the property described in the 
mechanics’ hens on which judgments have been re¬ 
covered, cannot restrict the liens to a portion of 
such property, on the ground that the curtilage des- 

G. COSTS 

§ 350. In General 

a Right to costs generally 
b. Tender, payment into court, or offer 
of judgment 

a. Bight to Costs Generally 

The prevailing party in an action to enforce a me- 
chanic’a lien is generally entitled to costs, either under 
the mechanics' lien statutes or under general statutes 
relating to costs. 


ignated by claimants is more than sufficient for the 
necessary uses of the building®^ 

It has been held that claimants to the fund real¬ 
ized from a sale of the premises may contest a hen 
claim not reduced to judgment 2B Some courts 
hold generally that a contesting creditor may, after 
the judgment and in the proceedings for distribu¬ 
tion of the proceeds of sale, attack the validity of a 
mechanic’s hcn,2B but other courts hold that it is 
too late for him to raise the issue unless for special 
cause shown 27 

§ 349. Review 

Questions as to appellate practice are discussed 
in Appeal and Error. 

FEES 

Although the mechanics’ lien statutes ordinarily 
expressly provide for a recovery of costs in an ac¬ 
tion to enforce a mechanic’s hen, the right to a re¬ 
covery of costs may rest on the mechanics’ hen 
statute or on the statutes relating generally to the 
form of remedy through which tlie hen is en¬ 
forced, 2 2 and the amount and items of costs are con¬ 
trolled by general statutes, in the absence of a spec¬ 
ification to the contrary.22 A statutory limit on the 


Co V. Olsen. 167 P 680, 60 Utah 

807 

40 C J p 611 note 37 
Wlio entitled 

One claiming the surplus or part 
thereof must either own the equity 
of redemption at the time of the sale 
or be one then holding a lien or vest¬ 
ed right in the property—^Meyer v 
Bricklayers, Masons & Plasterers 
Union, Local No 7, 198 So 78, 144 
Fla 401 

ABSigument of sarplns 

(1) If defendant in suit to fore¬ 
close materialman's liens was sole 
owner of property, he was vested 
with legal right to assign or dispose 
of his right to any surplus which 
might remain in hands of court aft¬ 
er sale by special master, and such 
assignment might be effectively made 
either before or after sale of prop¬ 
erty under foreclosure —Meyer v 
Bricklayers, Masons & Plasterers 
Union, Local No 7, 198 So 78, 144 
Fla 401 

(2) The purchaser at the foreclo¬ 
sure sale to whom the original own¬ 
er executed a deed to the property 
after the sale, without any consider¬ 
ation being paid therefor, is not en¬ 
titled to the surplus as against a 
prior assignee for value—Meyer v 
Biicklayers, Masons & Flasterer«- 
Union, Local No. 7, supra. 


29. Cal —^Withington v Shay, 117 
P2d 415, 47 CalApp2d 68, hear¬ 
ing denied 119 P 2d 1, 47 Cal App 
2d 68 

90. Cal—^Withington v Shay, supra 

31. Cal—Withington v Shay, supra 

32. Cal—^Withington v Shay, supra 

33. Tex—^Kahler v Betterton, Civ 
App, 61 SW 289 

3^ Pa —Sicardi v Keystone Oil Co, 
24 A 161, 149 Pa 139 
40 CJ p 512 note 41 

35. NJ—Pepiak v Halbert, 137 A 
834, 5 N JLaw 471 

36. Pa —Prudential Trust Co v 
Hildebrand, 34 Pa Super 249 

37. Ga—Yarborough v Lumpkin, 62 
Ga 280 

38L Mont—^Neuman v Grant, 92 P 
43, 36 Mont 77 

Wis —George v Everhart, 16 N W 
387, 67 Wis 397 
40 C J p 617 note 48 
Notice of ULtentloxL to foreclose 
Under a statute making notice of 
Intention to foreclose to the owner 
or reputed owner a condition for the 
allowance of costs, notice to the 
record owner satisfies the require¬ 
ment, although he is not the actual 
owner—Block v Love, 1 P2d 688 
I 136 Or 686. 


StatemeoKt of olum 

(1) Under some statutes, a ma^ 
tenalman furnishing materials to a 
contractor is deprived of his right 
to costs, disbursements, and attor¬ 
ney's fees if, prior to the action, he 
failed to furnish the owner, on de¬ 
mand, a statement of his claim — 
Paget V. Peters, 286 P 983, 133 Or 
608, rehearing denied 289 P 1119, 133 
Or 608 

(2) Failure of lien claimant to 
furnish statement of claim to party 
purchasing property after commence¬ 
ment of suit was held not to defeat 
claimant’s right to recover such fees, 
costs, and disbursements—Paget v. 
Peters, supra 

39. Tex—Switzer v Mills, Civ App, 
47 S W 2d 334, error refused 
40 C J p 618 note 49 
Cost of refereaoe to master 
Ill —Chicago Art Marble Co v A 
Smith & Co, 26 N E 2d 703, 304 Ill 
App 682 

£len for piLblio ImprovemeiLt 
On foreclosure of mechanic's lien 
for public improvement, items al¬ 
lowed plainuff on mortgage foreclo¬ 
sure were held not allowable as 
costs, as in the case of an ordinary 
mechanic's lien —^Wilson v Moon, 
"73 NYS 776, 162 Misc 485 
Bxtrs allowaaoe 

(1) The language of a statute au- 
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amount of costs may not be exceeded Costs will 
not be taxed for unnecessary expenses, unless the 
court IS required to tax them by an affirmative pro¬ 
vision of the law^i 

In accordance with general rules, the prevailing 
party is ordinarily entitled to his costs,^2 although 
the proceedings may be equitable in nature, since 
the statute as to costs controls and the rule which 
would otherwise prevail in equity does not apply 
The statutes sometimes make the costs in mechanics’ 
hen cases a matter for the discretion of the court, 
in the exercise of which the costs are also ordinar¬ 
ily assessed against the losing party •‘5 

In equity in a proper case the costs may be ap- 
portioned^fi between necessary parties,and the 
court in adjusting costs will consider the reasonable¬ 
ness or good faith of the claim where it is filed for 


a larger amount than is found due ^8 

The costs which may be taxed against a party to 
a proceeding are those only which are incident to 
the particular contest in which he is engaged 
Where one is not liable on the issue of debt raised 
in a foreclosure suit, but is a proper party to the 
contest m respect of the right to foreclose, as one 
claiming an interest in the property under a hen for 
purchase money, it is proper to adjudge costs 
against him and his codefendant on a judgment for 
foreclosure,^® but prior encumbrancers arc not lia¬ 
ble for costs,5i and, being summoned in as icqiiired 
by statute and purchasing the property at the mas¬ 
ter's sale for less than the mortgage debt, a prior 
encumbrancer is entitled to the proceeds without 
deduction for any costs except the expenses of the 
sale Where claimant recovers, one who defends 
in the place of the owner is not entitled to be re- 


thorizmff an extra allowance in an 
action to compel detei mination of a 
claim to real property la given a 
restricted meaning and held not to 
apply to an action to foreclose a me¬ 
chanic's lien—^Wright v Reusens. 
15 NYS 504, 60 Hun 565 

(2) Other allowances see 40 CJ 
p 617 note 48 [c] 

40. NT —Carroll McCreary Co v 
People, 274 NYS 585, 242 App 
Div 775, modified on other grounds 
195 NB 676, 267 NY 37 

On reduction of costs to proper 
amounts, the excessive amounts from 
each allowance is deducted in pro¬ 
portion to the sums allowed—Car- 
roll McCreary Co v People, supra 

41. NM—Neher v Crawfoid, 66 P 
156, 10 NM 726 

40 C J p 618 note 50 
Pee for service of notice 

Fee for personal service of notice 
of mechanic's lien is not taxable dis¬ 
bursement where statute permits 
service by mail —^Hesse-Schnitt v 
Brahe, 234 NYS 636, 134 Misc 67 

Ky—Mays v Stegeman. 280 S 
W 464, 213 Ky 60 
Tenn—Richmond Screw Anchor Co 
V B W Minter Co, 300 SW 674, 
156 Tenn 19 

Tex—Switzer v Mills, Civ App, 47 
S W 2d 334, error refused 
40 C J p 518 note 62 
Who Is prevailing party 

(1) Where plaintiff sued to fore¬ 
close a mechanic's lien, and defend¬ 
ant relied upon an account stated 
for a lesser amount as a defense, 
and plaintiff recovered a money judg¬ 
ment for only the amount agreed to 
in account stated, defendant was the 
prevailing party and entitled to 
costs—Luebben v Metlen, 100 P2d 
935, 110 Mont 860 

(2) In such a case the suit did not 


become an "action for the recovery 
of money or damages" within mean¬ 
ing of statute concerning costs — 
Luebben v Metlen, supra 
Judgment for less than claim 

(1) The tule allowing costs to the 
successful party may be applied 
though the judgment recoveied is 
less than the amount claimed, v/here 
there was no offer of judgment by 
defendant, but a general denial by 
him and a demand for dismissal, 
with costs, and the litigation was 
severe and protracted—^Valk v Mc- 
Keize, 16 NYS 741, 62 Hun 620 

(2) Although plumbing contractor 
was entitled to deduct from bal¬ 
ance due manufacturer cost of re¬ 
pairing defects in material furnished 
by manufacturer, manufacturer was 
entitled to cost of recording its hen 
—John Douglas Co v Cabirac, La 
App, 170 So 381 

Costs divided equally on disnussal 
La—^Derbes v Marshall, App, 183 
So 74 

43. Ill —Kalina v Steinmeyer, 103 
Ill App 602 

40 C J p 519 note 54 

44. Iowa—Perkins Supply & E\iel 
Service v Rosenberg, 282 N W 
371, 226 Iowa 27 

N M —Hobbs V Morrison Supply Co , 
73 P2d 326, 41 NM 644 
NY—Servidone v Hirschmann, 62 
NYS 2d 434, 268 AppDiv 1075 
40 C J p 618 note 63 
Umlts applicable to actions at law 
on contracts do not apply to an 
equitable action to foreclose a me¬ 
chanic's lien —Rustles v Christen¬ 
sen, 241 NW. 636, 207 Wis 326 

45. N M —Hobbs v Mornson Supply 
Co., 73 P2d 326, 41 NM 644 

4& Cal —Lasky v American In¬ 
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demnity Co, 282 P 974, 102 Cal 
App 192 

40 C J p 519 note 65 
47- Cal —Lasky v American In¬ 
demnity Co, supra 
Costs agoiuLt soxety on bond 
Where subcontractor had a cause 
of action on a contractor's bond and 
might, by amcxidment, have joined 
the surety thereon in the action to 
enforce his lien, had he not been 
misled by the consolidation of his 
action with the owner’s action on 
such bond at the surety's insistence 
and the trial of the case on such 
theory, an award of costs to the sub¬ 
contractor, not suing the surety or 
seeking recovery on the bond, was 
not a denial of substantial Justice to 
the surety—Lasky v American In¬ 
demnity Co, supra. 

48. US—SchmulbELch v Caldwell, 
WVa, 196 P 16, 115 CCA 659 
Ealf costs 

An award to contractors, seeking 
to enforce contractors' lien on de¬ 
fendants’ premises, of only one half 
the costs, where contractors pre¬ 
vailed with respect to less than half 
of their claim for repair work done 
on defendants’ premises and defend¬ 
ants were allowed damages caused 
by unworkmanlike performance of 
repair work was held not an abuse 
of discretion—^Baker v Palmer, 76 
NB2d 50, 332 Ill App 284 

49- NT —Condon v St Augustine 
Church, 98 N Y S 253, 1Z2 App Div 
1G8 

40 CJ p 519 note 67 

50- Tex—^Lindsley v Parks, 48 S 
W 277, 17 Tex Civ App 527. 

51. Ind—Close v BEunt, 8 Blackf 
254 

58. RI—Jepherson v. Green, 52 A. 
808, 24 RI 83. 
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imbursed for his costs, expenses, and attorney’s 
fees 

Where the amount of the recovery is a factor in 
determining the right to costs, interest awarded in 
the foreclosure proceedings constitutes a part of the 
recovery for such purpose 54 

Personal judgment. The lienor who succeeds 
may recover costs against the owner of the prop¬ 
erty, since the liability of the owner personally is 
subject to his liability for a personal judgr^ent in 
any event 55 Where plaintiff fails to establish his 
lien but recovers a personal judgment, it has been 
held that the rule of costs should be the same as if 
the action had originally been one for a money 
judgment 56 

Prayer Where claimant shows himself to be en¬ 
titled to a decree for the relief prayed, he may have 
a decree for costs, although they may not have been 
specifically demanded 57 

Payment The court may direct that the costs 
be paid out of the fund held for distribution 58 

b. Tender, Pasrment into Oonrtt or Offer of 
Judgment 

In a proceeding to enforce a mechanic’s lien the right 
to costs may be affected by a tender, an offer of Judg¬ 
ment, or a payment into court. 

Where a good tender of the full amount has been 
made prior to the filing of the hen and has been 
refused, plamtiff cannot recover costs56 or attor¬ 
ney’s fees,®® but costs will be awarded to defend¬ 
ant 81 However, where a defense of tender is not 
disposed of, neither plaintiff nor defendant has any 
right to have his costs taxed as against the other 8^ 

Where defendant offers judgment, if the judg¬ 
ment recovered by plamtiff is more favorable than 


that offered, defendant is liable for costs 83 An of¬ 
fer of judgment is equivalent to an offer that the 
hen may be enforced for the sum specified, and, if 
less is recovered, defendant will recover costs ac¬ 
cruing after the offer 84 

A subcontractor cannot recover costs as against 
the owner wheie the owner has at all times been 
ready and willing to pay the amount due the con¬ 
tractor, and the subcontractor’s recovery cannot ex¬ 
ceed such amount.86 

Payment into court Where the mechanic’s hen 
statute malces a provision for a deposit of money by 
the owner in court to take the place of the property 
and to be subjected to the hen, such a provision 
supplants a general statute as to offer of judgment 
in actions generally 86 An offer of judgment not in 
the form prescribed by the Lien Law may be pre¬ 
sumed to have been under a general statute 87 

§ 351. Consolidation of Proceedings; Joinder 
of All Lienholders 

Where the statute requires all liens to be disposed 
of in one action, only the lienholder who instituted the 
action has been held entitled to costs 

Where it is the intention of the statute that there 
shall be but one action brought, to which all the 
lienholders shall be made parties, it has been held 
that only the lienholder who brings the action is en¬ 
titled to costs 88 Where independent suits are 
brought by separate claimants through the same at¬ 
torney, all the costs made in the suit w^hich is con¬ 
solidated with the action as prosecuted should be 
awarded against both claimants, 8 6 and the owner 
should not be charged with the costs in both suits.^® 
A claimant should not be deprived of his right to a 
hearing in court on the question of the settlement 
of the legal costs which he has incurred,7i and, 


63. Wis —^Neil & Co, Inc v Wia- 
consm Tel Co, 175 WW 89, 170 
Wi8 298 

64. NY—Servidone v Hirachmann, 
61 NYS2d 917, 268 App Div 347, 
reargrument denied 62 N Y S 2d 434, 
268 AppDiv 1075, affirmed 62 N 
£]2d 232, 294 NY 786 

55. NY—Holler v Apa, 18 NYS 
688 

40 C J p 619 note 62 

68. N Y —Eastern Wood-Working 
Co V Bisgeier, 181 NYS 216, 111 
Misc 346 

67. HI—Walsh V North American 
Cold Storage Co. 103 NE 186, 260 
Ill 322 

58. N C —^Bond v Pickett Cotton 
Mills, 81 SB 936, 166 NTC 20 

40 C J p 619 note 66 

Payment of costs out of proceeds 
of sale see supra 5 348 


59. Idaho —Boise Lumber Co v 
Boise City Independent School 
Dist, 214 P 143, 36 Idaho 778 

Wash—Hughes v Flint, 112 P 633. 
61 Wash 460 

60. Ind—^Romona Oolitic Stone Co 
V Weaver. 97 NE 441, 49 Ind 
App S68 

Wash-Hughes v Flint, 112 P 633, 
61 Wash 460 

61. Idaho—Boise Lumber Co v 
Boise City Independent School 
Dist, 214 P 143, 36 Idaho 778 

02. Man—^Nixon v Bets worth, 16 
Man 1. 2 West LB 670 

63. Ill—Hess V Peck, 111 111 App 
111 

NY—^Fargo v Hamlin, 6 NYSt 297 

64. NY —Lumbard v Syracuse, B 
& N Y R Co, 62 NY 290 

65. Utah—^West v Pinkston, 138 P 
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1152, 44 Utah 123. AnnCasl916D 
1066 

66. NY—Ball v Doherty. 128 N 
YS 1014, 144 AppDiv 277 

67. NY—Salerno v Vogt. 138 NY 
S 664. 78 Misc 64 

68. SD—^Peter Mintener Lumber 
Co V Janisch, 181 NW 914, 44 
SD 42 

Joinder and splitting of hens in 
proceedings for enforcement see 
supra S 272 

69. Ill —^Kleinschnittger y. Dorsey, 
162 Ill App 598 

70. Ill —^Kleinschnittger v Dorsey, 
supra. 

71. Cal—Martin v Becker, 146 P 
665, 169 Cal 301, AnnCasmOD 
171 
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where several hen suits arc consolidated and, on 
the motion of one claimant who was not given no¬ 
tice of the setting of the case for trial, a new trial 
IS granted conditionally, unless the amount due such 
claimant is deposited in court, such claimant should 
be allowed to file a cross bill and establish the 
amount to which it is entitled in addition to its 
claim of hen *^2 Where a materialman brings his 
action on behalf of himself and such other lienors 
as contribute to the expense of the action, costs to 
such lienors as prevail in the actions are borne 
equally by the defendant owner and the material- 
man who failed to establish his lien^^ Fees for 
filing accounts allowed to subcontractors should be 
deducted from the amount found due from the own¬ 
er to the contractor 

Distnissal as to oztmct All those sabcontractors, 
parties defendant, who, after appearance and proof 
of their claims, there being no contest between 
themselves, without objection by the contractor, 
have allowed their hens to expire duiing the pend¬ 
ency of the action without an order of the court 
continuing them, should be dismissed as to the own¬ 
ers, with costs, as for want of prosecution, but 
should have judgment against the contractor for 
their claim, and costs as on failure to answer 

Separate hills Where different claimants fail 
to establish their hens in the action or to recover 
personal judgments, costs may be awarded against 
all, but the owner 'will not be entitled to a separate 
bill against each claimant 


§ 353 

§ 352. Filing and Recording Fees; Abstract 

The cost of filing and recording the lien le allowable 
under some atatutes 

Where the statute so provides, the lienor may re¬ 
cover the costs incurred by him for filing and re¬ 
cording his hen,but, where the statute does not 
cover such items, the court may not allow any sum 
for the preparation and verification of the lien,^® 
or for the abstract of title to the property covered 
by the hen Under some of the statutes the al¬ 
lowance of the cost of filing and lecording the hen 
is a matter for the discretion of the cor it The 
lienor may recover the costs of filing his lien only 
if he succeeds in its enforcement Wlierc under 
the circumstances no hen could be acquired, an al¬ 
lowance may not be made of a filing fee 

§ 353. Attorney’s Fees 

Attorney’s fees may be allowed to the prevailing 
party where the contract or statute provides therefor. 

In the absence of an agi cement of the parties 
therefor,the allowance of an attorney’s fee de¬ 
pends entirely on statutory authority without which 
such an item forms no part of the proper recovery 
in these proceedings * t a mechanic’s lien holder, 
however, may recover attorney’s fees from his ob¬ 
ligor where the contiact between them provides 
therefor but one not a party to such a contract 
may not be held liable for attorney’s fees thereun¬ 
der 86 
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72. Cal—Martin v Becker, aupia 

73. SC —Greene v Brown, 19 SB 
2d 114, 199 SC 218 

74. Neb—Campbell v Simball, 127 
NW 142, 87 Neb 809 

75. NY —Morgan v Stevens. 6 Abb 
NCas 366 

7& NT—^Woolf V Schaefer, 98 N 
YS 184, 103 AppDiv 667 

77. Cal—Mulcahy v Buckley, 36 P 
144, 100 Cal 481 

10 C J p 630 note 90 

78. Mont—Neuman v Grant, 92 P 
43, 36 Mofpt 77 

40 CJ p 620 note 91 

79 Mont—^Newman v Grant, 92 P 
43, 36 Mont 77 

80 N M —Montgomery v Karavas, 
114 P2d 776, 46 NM 287 

81. Wash—Young v Borzone, 66 P 
185, 26 Wash 4, rehearing denied 
66 P 421, 26 Wash 4 

40 CJ p 620 note 93 

92. Cal —Bates v. Santa Barbara 
County, 27 P 438, 90 Cal 643 

93. Tex—Rosa v. Fort Worth Nat 
Bank, CivApp. 80 SW2d 618, er¬ 
ror refused. 


84. Tex —Switzer v Mills, Civ App , 
47 S W 2d 334, error refused—Ross 
V Fort Worth Nat Bank, Civ App , 
30 S W 2d 518, erior lefused 
40 C J p 5J1-623 note 6 

FnparatAOiL or lien notice 
Before bringing action to foreclose, 
holder of mechanic's lien was held 
not entitled to demand attorney's fee 
for preparation of lien notice — 
Generaux v Petit, 19 P2d 911, 172 
Wash 132 

Against homestead 

(1) In proceedings to foreclose a 
mechanic’s lien against a homestead, 
the lien does not secure that part of 
the judgment allowing attorney's 
fees—Anderron v Hirsch, Tex Civ 
App , 112 S W 3d 535, error refused— 
Middleton v Dozior Const Co, Tox 
CivApp, 70 SW2d 343—^Harrop v 
Detroit Nat Loan & Investment Co, 
Tex Civ App ,204 S W 878 

(2) Attorney's fees may not be 
included in amount for which home¬ 
stead is sold in mechanic’s lien fore¬ 
closure suit, notwithstanding lien 
note authorizes a personal Judgment 
for attorney's fees —Guaranty Const 
Co V Atwood, Tex Civ App, 43 SW 
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2d 159, reversed on other grounds 
Atwood V Guaranty Const Co, Com 
App, 63 SW2d G85 

(3) It IS otheiwise where proper¬ 
ty involved was not owner's home¬ 
stead when improvements were made 
or hen contzact was executed—Sum¬ 
merville V King, 83 SW 680, 98 
Tex 332—White v Doner Const Co , 
Tex Civ App, 70 SW2d 210 

(4) Where a portion of the home¬ 
stead hah been abandoned. In fore¬ 
closing a materialman's lien on such 
portion there is no legal objection to 
including the amount of attorney’s 
fees provided for in a contractual 
hen in the foreclosure—Lipscomb v. 
Adamson Lumber Co , Tex Civ App, 
217 SW 228 

(6) Attorney's fees as not consti¬ 
tuting part of improvement of home¬ 
stead see Homesteads S 105 
85. Ill—Fair Play Development Or¬ 
ganization V Sarmach. 263 IlLApp 
693 

Provision in note 

Tex —Galbraith-Foxworth Lumber 

Co V Long, CivApp, 6 S W2d 162, 
error refused 

B8- Ill—^Pair Play Development Or- 
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An award of attorney’s fees may also be made 
where provision therefor is made by a valid enact¬ 
ment,and, while the validity of statutes authoriz¬ 
ing the recovery of attorney's fees by a successful 
hen claimant has frequently been denied,^8 such 
statutes have also been upheld,®® more particularly 
where they allow a recovery by either party if suc¬ 
cessful Under a statute which permits the court 
to allow costs and disbursements to a prevailing 
lien holder, it has been held that an allowance of at¬ 
torney's fees may be made,®i and the statute as so 


construed has been held valid In any event a 
statute providing for attorney's fees will not be giv¬ 
en a retroactive effect as to contracts entered into 
before its enactment,®3 or as to proceedings arising 
under earlier statutes 

Under some of the statutes, the allowance of at¬ 
torney's fees as part of the costs is a matter for the 
discretion of the court, the statute not being con¬ 
sidered mandatory ®5 Ordinarily attorney’s fees 
cannot be recovered by a hen claimant, unless he is 
successful in his suit,®® and under some statutes 


samization r Sarmach, 263 IllApp 
593 

87, Ind—^Flanders v Ostiom, 187 N 
E 673, 206 Ind 87—Robertson v 
Sertell, 161 NE 669, 88 Ind App 
591 

Mont—^Luebben v Metlen, 100 P2d 
935. 110 Mont 350 

NM—^Montgomery v Karavas, 114 
P2d 776, 46 NM 287 
Okl —Grissom v Prenaley Bros 
Lumber Co , 136 P 2d 887. 192 Okl 
413—Chaffin Bros Lumber Co v 
White, 86 P2d 982, 184 Okl 263— 
Morley v McCaskey, 272 P 850, 
134 Okl 54—^hlorley v. McCaskey. 
270 P 1107. 134 Okl 50 
Wash—Standajd Lumber Co v 
Fields, 187 P 2d 283 
40 C J P 520 note 95 
In whab court 

Under some statutes, attorney’s 
fees are allowable in some couz ts but 
not in others —^Hendrix v Gold 
Ridge Mines, 54 P 2d 254, 56 Idaho 
326—40 CJ p 620 note 96 [c] 

Transfer of Uen to proceeds of sale 
in mechanic's lien foreclosure does 
not defeat right to recover attor¬ 
ney's fees on judgment against prop¬ 
erty owners —^Flanders v Ostrom, 
187 NE 673, 206 Ind 87 

Allowance out of fund 

(1) Under some statutes, attor¬ 
ney's fees for mechanic's lien claim¬ 
ants are allowable only out of fund 
for claimants, which is sum applica¬ 
ble to payment of valid claims — 
Matzinger v Harvard Lumber Co, 
165 NE 131. 116 Ohio St 556 

(2) An award of attorney’s fees 
to plaintiff in mechanic’s lien fore¬ 
closure IS improper, where fund real¬ 
ized on judgment and sale was in¬ 
sufficient to pay prior mortgage liens 
—Casey v Gaffney. 153 NE 232, 22 
Ohio App 73 

Action against fund 
Action under mechanics' lien law 
to realize on lien claim against fund 
deposited by owner pending deter¬ 
mination ol claim 18 an action to en¬ 
force a lien, and hence comes with¬ 
in terms of statute providing attor¬ 
ney’s fees—Detroit Graphite Co v 
Carney, 53 P 2d 584, 176 Okl 583 | 


As against contzactor’s surety 
Wash—^Lent’s, Inc v Strawhun, 83 
P 2d 342, 196 Wash 457 
Pee held reasonable 
Wash —Standard Lumber Co v 
Fields, 187 P Jd 283 

88. Fla —Security Finance Co v 
Gardener, 114 So 232, 94 Fla 549 
—Martin v Walkling Lumber & 
Supply Co. 113 So 714, 94 Fla 208 
—Martin v Wilson, 113 So 713, 94 
Fla 207—Martin v Rothai, 113 
So 713, 94 Fla 305 

40 C J p 520 note 96 
Attorney's fees are not allowable 
under such a statute—Franklin Sav¬ 
ings & Loan Co v Fisk, 124 So 42, 
94 Fla 683—^Martin v Walkling 

Lumber & Supply Co, 113 So 714, 
94 Fla 208—Mai tin v Wilson, 113 
So 713, 94 Fla 207—Martin v Roth- 
ar, 113 So 713, 94 Fla 205 

89. Nev —Hobart Estate Co v 
Jones, 274 P 921, 51 Nev 315 

Wash—Generaux v Petit, 19 P2d 
911, 172 Wash 182 
40 C J p 621-623 note 97 

80. Mich —Grace Harbor Lumber 
Co V Ortman, 157 NW 96. 190 
Mich 429 

40 C J p 621-623 note 98 
Snccassf ol party 

(1) In action to enforce material¬ 
man’s lien commenced after lien had 
been discharged by making cash de¬ 
posit and posting of bond, successful 
party, whether lien claimazit, owner, 
or contractor, should he allowed rea¬ 
sonable attorney’s fees —^Detroit 
Graphite Co v Carney, 63 P 2d 584, 
176 Okl 583 

(2) In an action for the enforce¬ 
ment of a materialman’s lien, where 
the materialman recovered a judg¬ 
ment for a greater amount than that 
admitted due by the contractor and 
the owner, it was error to deny the 
materialman a reasonable attorney’s 
fee and to award the owner an at¬ 
torney’s fee as against the material¬ 
man —Hutchinson Lumber Co v 
Scrivener, 217 P 854. 91 Okl 293 

91. Minn—Behrens v Kruse, 140 N 
W 339, 121 Mmn 90 

40 CJ p 52l note 1 

92. Minn—Behrens v Kruse, supia 
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—^Lindquist v Young, 138 NW 28, 
119 Minn 219 

93. Neb —Nye-Schneider-Fowler Co 
V Budges. Hoye Co, 161 NW 942, 
98 Neb 27 

9A Fla—McCarthy v Havis, 2 So 
819, 23 Fla 508 

Ill—^Kendall v Fader, 65 NE 318, 
199 Ill 294 

9A NM—^Montgomery v Karavas, 
114 P2d 776, 45 NM 287 
Discretion not abused 
N M—Montgomery v Karavas, su- 
prcL 

98. Cal—^McIntyre v Trautner, 21 
P 16, 78 Cal 449 
10 CJ P 521-623 note 6 
Partial success 

(1) Under some statutes attor¬ 
ney’s fees can be recovered only if 
the amount recovered is not less 
than that demanded —Templeman 
Bros V Merritt, Chapman & Wil¬ 
liams Corporation, 147 So 61. 176 
La 976—John Douglas Co v Cabir- 
ac, La App, 170 So 381 

(2) Where contractor was enti¬ 
tled to deduct from balance due man¬ 
ufacturer amount required to repair 
defects in material obtained from 
manufacturer, manufacturer was not 
entitled to attorney’s fees —John 
Douglas Co V Cabiroc, supra 

(3) Under other statutes partial 
success as by reducing the claim will 
only reduce the sum to be allowed as 
attorney’s fees—Hess v Peck, 111 
Ill App 111 

Settlemaut 

(1) Fee caimot be based on claims 
settled pending suit —^Los Angeles 
Gold Mine Co v Campbell, 56 P 
246. 13 Colo App 1 

(2) Where, pending suit to fore¬ 
close mechanic's lien, materialman’s 
manager gave receipt m full on pay¬ 
ment of principal, thereby waiving 
mterest, materialman was not enti¬ 
tled to any judgment, and hence was 
not entitled to attorney’s fees, al¬ 
though at time receipt was given 
neither manager nor material buyers 
knew anything about foreclosure 
suit—Grant County Lumber Co v 
Marley, 192 NE 110, 100 Ind App. 
42 
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an award may be made to the owner or other de¬ 
fendant where he is a prevailing party 

The attorne/s fees need not have been actually 
paid by the party to whom the allowance is to be 
made, nor need there be any express agreement 
for Its payment but it is fixed by the court®® 
without regard to any averment in the complaint as 
to such fees, inasmuch as such averment is not nec¬ 
essary, ^ and independently of any agreement be¬ 
tween the parties, the statute requiring the court to 
fix a reasonable fee,® and it is not necessary to show 
that the person appearing is an attorney ® The 
amount which may be allowed as attorney’s fees 
rests m the sound discretion of the trial court ^ 
In deteimming what are reasonable attorney’s fees 
there must be taken into account the amount in¬ 
volved, the character of the services rendered, and 
the time employed ® If there is evidence to support 
the allowance, it will not be disturbed,® and the stat¬ 
utory discretion in fixing the allowance will not be 
interfered with if it does not appear to have been 
abused Under a statute allowing the recovery of 
reasonable attorney’s fees, such a recovery cannot 
be supported in the absence of evidence from which 
the reasonable amount may be determined,® if the 
allegation of reasonableness of the attorney’s fees 
demanded has been denied;® but the contrary has 


also been held.^® Where the foreclosure of a mort¬ 
gage and the foreclosure of a mechanic’s lien are 
united in one suit, the amount provided in the mort¬ 
gage for attorney’s fees may be allowed in addition 
to attorney’s fees for a mechanic’s hen Where 
the trial court has made an allowance for attor¬ 
ney’s fees, an additional allowance will not be made 
on appeal.!® 

Interpleader or common fund An owner is not 
entitled to an allowance of counsel fees on the the¬ 
ory that the case is essentially one of interpleader 
where the issues involve the existence and extent 
of the owner’s personal interest and responsibili¬ 
ty!® A proceeding to which other claimants and 
mortgagees are made parties is not one in which a 
fee may be allowed as from a common fund to the 
attorney of claimant instituting the proceeding, 
where defendants are antagonistic to plaintiff and 
are represented by other attorneys !^ 

In case of personal judgment A statute author¬ 
izing the recovery of reasonable attorney’s fees in 
proceedings to enforce a hen does not authorize a 
personal judgment for such fees as against a de¬ 
fendant who disclaims interest in the premises,!® 
although a personal judgment may have been prop¬ 
erly rendered against him for the amount of the 


WftlvBT Of lien. 

Where contractor was not entitled 
to foreclose mechanic's lien because 
he waived right, he was not entitled 
to recover attorney’s fees —Ham¬ 
mond Hotel & Improvement Co v 
Williams, 176 NE 151, 96 Ind App 
606. rehearing denied 178 NE 177, 95 
Ind App 606 

97. Okl—Chaffin Bros Lumber Co 
v White. 86 P2d 982. 184 Okl 253 
—Morley v McCaskey, 272 P 850, 
134 Okl 64—Morley v McCaskey, 
270 P 1107. 134 Okl 50 

Fault of defendant 

In suit by contractor’s assignee on 
mechanic's lien note, refusal to 
charge against plaintiff attorney’s 
fees expended by defendants in de¬ 
fending suit was held not erroz — 
Galbraith-Foxworth Lumber Co v 
Long, Trx Civ App , 6 S W 2d 162, er¬ 
ror refused 

98. Cal —Rapp v Spring Valley 
Gold Co, 16 P 325, 74 Cal 532 

99. Cal—Williams v Gaston, 60 P 
427, 127 Cal 611 

40 GJ pp 621-623 note 8 
1. NM—Armijo v Mountain Elec¬ 
tric Co. 67 P 726, 11 N M 235 
40 CJ p 621 note 9 
8. Cal —Rapp V Spring Valley 
Gold Co, 16 P 325, 74 Cal 632 

3. Minn—L Lamb Lumber Co v 
Benson, 97 NW 143, 90 Minn 403 


4. Mont—Luebben v Metlen, 100 P 
2d 935, 110 Mont 850 

N M —^Montgomery v Karavas, 114 
P2d 776. 45 NM 287—Hobbs v 
Moirison Supply Co, 73 P 2d 325, 
41 NM 644 

Or—Sparhawk v Stevens, 91 P2d 
1116, 162 Or 375 
40 CJ pp 521-623 note 12 
Allowances sustained 
Nev—Friendly v Larsen, 144 P2d 
747, 62 Nev 136 

Wash—Globe Electric Co v Union 
Leasehold Co, 6 P 2d 301, 166 
Wash 45—Came-Gnmshaw Co v 
White, 238 P 980, 136 Wash 98 
40 CJ pp 521-623 note 12 [a] 
EzccsBivne fees 

Nev—Milner v Shuey, 60 P 2d 604, 
57 Nev 159, modified on other 
grounds 69 P 2d 771, 67 Nev 169 
40 CJ pp 521-623 note 12 [c] 

5. Nev—^Milner v Shuey. supra 

a. Or—Title Guarantee & Trust Co 

V Wrenn, 66 P 271, 36 Or 62, 76 
Am S R 464 

40 C J p 624 note 13 

7. N M —^Montgomery v Karavas. 
114 P2d 776. 45 NM 287—Hobbs 

V Morrison Supply Co, 73 P 2d 
325, 41 NM 644 

40 C J p 624 note 14 
Court will modify Judgment for 
reasonable attorney’s fees to con¬ 
form to proof as to value of services 
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—Cogswell Lumber Co v Foltz, 275 

P 333, 135 Okl 242 

8L Ind—^Waveily Co v Moran 
Electric Service, 26 NE2d 56, 108 
Ind App 75—Jackson v J A 

Franklin & Son, 23 NB2d 23, 107 
Ind App 38 

Okl —Cowen v T J Stewart Lum¬ 
ber Co, 68 P2d 573, 177 Okl 266 
—L S Cogswell Lumber Co v 
Foltz, 275 P 333, 135 Okl 242. 

10 C J p 624 note 15 

8. Or —^Livesav v Lee King, 9 P 2d 
133. 139 Or 150, 81 ALR 118 

10 NM—Pearce v Albright, 76 P 
286, 12 N M 202—Armijo v Moun¬ 
tain Electric Co , 67 P 726, 11 N M 
235 

11. Wash—James v Brainard, 116 
P 633, 64 Wash 175 

12. Wash—Flint v Bronson. 86 P 
2d 218, 197 Wash G8G 

40 C J p 624 note 18 

13: Conn—Stone v Moomjian, 103 
A 635. 92 Conn 476 

40 C J p 624 note 19 

14. Md —Title Guarantee & Trust 
Co V Burdette, 65 A 341. 104 Md 
666 

15 Ind—Hubbard v Burnet-Lewis 
Lumber Co, 98 NE 1011, 61 Ind 
App 97. 
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claim So, where a contractor is entitled to a per¬ 
sonal judgment and not to a hen, it is error to ren¬ 
der a j'udgment for attorney’s fees However, 
reasonable attorney’s fees may be allowed to de¬ 
fendant as the prevailing party, where the lienor’s 
claim to a lien was disallowed as discharged, al¬ 
though a personal judgment was allowed for the 
amount of the debt ^8 

Liability of contractor When the contractor is 
made a party to a proceeding against the owner by 
the subcontractor, a judgment for attorney’s fees 
may be rendered against the contractor under a 
statute allowing a successful hen claimant to recov¬ 
er reasonable attorney’s fees as costs ^8 


Nature and enforcement of recovery Attor¬ 
ney’s fees are not strictly costs but are incidental 
to the hen and the judgment for which the hen is 
enforced as for the principal debt ^0 A statute pro¬ 
viding attorney’s fees confers a hen for such fees 

§ 354. Costs on Appeal 

In the absence of a statute to the contrary, costs on 
appeal in proceedings to enforce mechanics’ liens are 
controlled by the rules generally applicable in civil ac¬ 
tions 

Costs on appeal are, in the absence of express 
statutes, controlled by the rules generally applicable 
in civil actions 22 


MECHANISM. The arraugement and relation of 
the parts m a machine.^ 

MEGEEANOTHERAPY. See the G J S title Physi¬ 
cians and Surgeons § 1, also 40 G J. p 625 note 2 

MEGH’S. See Abbreviations 1 G J S p 276 note 5 

MED. See Abbreviations 1 G J.S p 276 note 5. 

MEDAL. A piece of metal, usually in the form of 
a com, struck with a device, etc, mtended to pie- 
serve the remcmbiance of a notable event or of an 
illustrious person, or to serve as a reward 2 

MEDDLER. One who interferes or busies himself 
with things in which he has no concern 2 

MEDEOR. A Latin word zneanmg to heal ^ 

MEDIA. The middle coat of the aorta, about one 
eighth of an mch m thickness, made up of muscle 


tissue and elastic fibers of a character to give 
strength to the artery It is the zeally unpoitant 
one of the three coats of the aorta 2 

MEDIA ANNATA. In Spanish law, half yeaily 
profits of land,8 the sum paid for ^^lanzas 

MEDIA GONCLUDENDI. The steps of an ajgu- 
ment.2 

MEDIAN. In mathematics or statistics, designat¬ 
ing a point so chosen m a senes that half of the in¬ 
dividuals m the senes are on one side of it, and 
half on the other,8 of or pertaining to that number 
of a senes which has as many numbeis preceding as 
folloxving it,^8 the middle measurement, or, if there 
IS no middle one, then the one mterpolated between 
the two middle ones median of a group of inoas- 
urements ^2 Yaiious other definitions and illustra¬ 
tions of the term, and, particularly, illustrations of 
*he distmction between median and aveiage, ore set 
out m the note ^2 


16. Ind—^Hubbard v Buinet-Lewis 
Lumber Co, supra 

17. Ind—^Todd v Howell, 96 NB 
279, 47 IndApp 665 

18. Mont—Luebben v Metlen, 100 
P2d 935. 110 Mont 350 

19. Idaho—Smith v F^ris-Kesl 
Constr Co. 150 P 25. 27 Idaho 407 

so. Cal—^Williams v Gaston, 60 P 
427. 127 Cal 641 

40 C J p 624 note 25 

21. Idaho—Shaw v Johnston, 107 
P 309, 17 Idaho 676 

22. Wash —^Brace & Hergrert Mill 
Co V Buz bank, 151 P SOS, 87 
Wash 356, AnnCaslOlTE 739 

40 C J p 624 note 27 

1. US —^Frederick R Steams & Co 
V Russell, Mich, 86 F 218, 226. 
29 CCA. 121 


2. Webster New IntD 

40 CJ p 625 note 5 

3. Pa—^Kozak v Joseph Reilly Coal 
Co, 15 A 2d 631, 533, 634. 141 Pa 
Super 413 

4. Ala—^Bragg^ v State, 32 So 767, 
770, 134 Ala 165, 58 LRA 925 

6. Mo—^Woelfle v Connecticut Mut 
Life Ins Co of Hartford, Conn, 
App. 112 SW2d 866. 870 

"Aorta” defined see 3 CJS p 1422 
notes 60, 61 

Bm Tex—^McMullen v Hodge, 6 Tex 
34. 79 

40 C J p 626 note 7. 

7. Tex—Trevino v. Fernandez, 13 
Tex 630, 660 

8. Black LD 

40 C J p 625 note 9. 
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9. US —^In re Flint, Gust & Pat 
App, 160 F2d 126, 130, 131 

10. US—^In re Plwit, supra. 

11. US—^In re Flint, supra. 

IS. TJ S —^In re Flint, supra 

13. Deflutioxui and illnstrationB 
(1) "Median, tlie point on a sta¬ 
tistical scale of the distribution of 
cases, above which and below which 
lie exactly 50% of the cases Thp 
median is thus a measure of ‘central 
tendency ’ It has the advantage over 
the arithmetical mean or ‘average’ 
that It 18 not allected by unusually 
high or low values of the variable 
For instance, given the values of 3, 
4, 5f 6, 7. 8, 100, the median is 6, 
and the arithmetic mean is 19 For 
some purposes the median value bet¬ 
ter dcsczibes the cential tendency of 
such a senes”—In re Flint, supra. 
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MEDIASTnnTIS. An inflammation of the cell tis¬ 
sue Iming the area in the middle of the chest be¬ 
tween the pleursB 

MEDIATE. Acting by means, or by an intervening 
cause or instrument; acting or suflermg through an 
intervening agent or condition, not duect or im¬ 
mediate 

mediation. Intervention; interposition; the act 
of a third person who inteiferes between two con¬ 
tending parties with a view to reconcile them or 
persuade them to ad 3 ust or settle their dispute 

Mediation in international law see International 
Law § 22; m labor relation controversies see Mas¬ 
ter and Servant § 28 (2), § 28 (73). 

MEDIATOR. One who interposes between parties 
at variance for the purpose of reconciling them 

MEDICAL. Of, pertaining to, or dealing with, the 


healing art, or the science of medicine, especially 
m the narrower sense ^8 

The woid “medical” is treated in various connec¬ 
tions thioughout this work, paiticular reference be¬ 
ing made to the indexes to the titles Ciiminal Law, 
Food, Evidence, and Insuianee For other refeienc- 
es consult the Descnptive-Word Index and see Medi¬ 
cine post 

Phrases employing the word are set out in the 
note,i8 and for other phrases as to which moie re¬ 
cent adjudications have not been found see 40 C J. 
p 625 note 27-p 626 note 32 

MEDIGINA. A Latin word meaning medicmc 

MEDIOINAIi. Curative or allcviative; used for the 
cure or alleviation of bodily disorders 

Medicinal preparations may be put in vaiioiis 
forms, such as liquids, tablets, capsules, or powdcis. 


(2) "The median The median 
measure may be deflned as the mid¬ 
dle or central item when the values 
are arranged in order of magnitude 
If there is an odd number of items 
it IS definitely determined But if 
the group has an even number of 
items an additional convention is 
needed, if the two centrally placed 
items are distinguishable, a value 
half-way between them is usually 
taken aa the mediaji This measure 
can often be found without resort to 
arithmetic For example, the median 
height of a class may be found by 
proceeding as follows Ai range the 
students according to height, then 
march them off by twos, the tallest 
with the shortest, the next to the 
tallest with the next to the shortest, 
and BO on The last person or pair 
of persons will have the median 
height, which can then be marked 
on the blackboard Unlike the 
arithmetic mean, the median is clear¬ 
ly unaffected by extreme variations 
at the ends of the range If the tall¬ 
est student in the room were re¬ 
placed by a giant, or the shortest by 
a midget, no change would result in 
the median For problems pertaining 
to wages, gifts, taxes, etc, it is 
usually more informative to use me¬ 
dians than arithmetic means If a 
class of one thousand alumni gave a 
total of $14,997 to their Alma Mater, 
the class contributed $15 each ‘on 
the average * But if one person gave 
$12,000 and the other 999 gave $3 
each, the mediam donation ($3) 
would he more descriptive of individ¬ 
ual contributions than the arithmetic 
mean ”—In re Flint, supra. 

(3) "In addition to the arithmetic 
mean, which has been discussed, two 
other statistical constants are some- 
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times used to describe the character¬ 
istics of a distribution If a number 
of individuals differ with respect to a 
measurable characteristic, they can 
be arranged in order coi responding 
to the order of maermtude of the 
characteristic observed The median 
can then be defined as the value of 
the chaiactenstic which coiiesponds 
to the individual in the middle of the 
series There will thus be equal 
numbers of individuals having foims 
of characteristics higher and lower 
than the median Where the individ¬ 
uals are so numerous that thry are 
grouped in classes, the position of 
the midmost individual can general¬ 
ly be found by interpolation, if the 
limits of the characteristic for the 
group are known Wh^n there is an 
even number of individuals, the val¬ 
ue of the median is taken to be half¬ 
way between the values of the char¬ 
acteristic pertaining to the two in¬ 
dividuals who stand nearest to the 
middle of the senes"—^In re Flint, 
supra. 

14. NJ—Glanton v Shafto, 41 A 2d 

200, 201, 132 N JL.aw 474 

16. Webster New Int D 

Phrases 

(1) "Mediate datum" is a fact 
from whose existence may be ration¬ 
ally inferred the existence of ulti¬ 
mate facts—The Evergreens v 
Nunau, C C A 2. 141 F2d 927, 928 

(2) "Mediate descent" see Descent 
and Distribution 9 1 

(3) "Mediate powers" are those in¬ 
cident to primary powers, given by a 
principal to his agent —Black L D — 
40 C J P 626 note 12 

16. Black L D 


17. Colo—People v Lindsey, 288 P. 
539, 611. 86 Colo 458 

Uediators of qiestions 

Six persons authoiized, under stat¬ 
ute m the reign ot Edw III, to cer¬ 
tify and settle, before the mayor ind 
ofllcers of the staple, questions aris¬ 
ing among merchants, relating to the 
wool trade —Black L D 

18. N J —^Kahn v Metropolitan Life 
Ins Co, 41 A 2d 329, 331. 132 NJ 
Law 503 

19. PhroBos 

(1) "Medical aid" see 3 C J S p 602 
in Pocket Parts 

(2) "Medical attendant" sec the C 
JS title Phvsicinns and Suxgeons 9 
1, also 40 C J p &35 note 21 

(3) "Medical certificate" in cases 
of death see Health 3 26 

(1) "Medical exammcis" as public 
officials see Coroners 9 1 et seq 
(5) "Medical herb" distinguished 
from "physical herb "—In re Hunter, 
60 NC 372, 373 

(C) "Medical insanity" see Insane 
Persons 3 2 b (5) 

(7) "Medical jurisprudence" also 
called forensic medicine see 50 C J 
S p 1093 note 60, and so deflned see 
86 C J S p 1260 note 97 

(8) "Medical soap" is a soap used 
for remedial purposes and distin¬ 
guishable from a toilet soap m that 
the latter is used as a detergent for 
cleansing purposes only—^Pazk v U, 
S, CCNT, 66 F 731 

20. Ala—Bragg v State, 32 So. 767, 
770, 134 Ala 166. 58 LRA 925. 

21. U S —^Vitab Corporation y Knox 
Co , Cust. & Pat App, 148 F 2d 883, 
888 

40 C J p 626 note 45 
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and a medicinal preparation ic( none the less a me¬ 
dicinal preparation because it is sold over the coun¬ 
ter to the public generally rather than to diuggists, 
physicians, and medical institutions to be admin¬ 
istered hypodermically by physicians 22 Such prep¬ 
arations may be subject to customs duties see Cus¬ 
toms Duties § 32, but have been held not taxable as 
toilet preparations under the internal revenue code 
see Internal Revenue § 526. 

MEDICINE. A technical23 and generic^^ term, de¬ 
rived from “medeor ”25 it has frequently been de¬ 
fined by emment lexicographers of medical words 
and terms,23 and is susceptible of two distinct mean¬ 
ings 27 

In one sense the word signifies a science or pro¬ 
fession, and this meaning is treated m the G J S 
title Physicians and Surgeons § 1, also 40 C.J. p 
627 notes 69-89 

In its other distmctive sense, the word signifies 
a drug ,2 3 mdicating nothing more than a remedial 
agent that has the property of curing or mitigating 
diseases, or is used for that purpose,29 and in its 
ordinary sense, as applied to human ailments, it 
means something which is administered, either in¬ 


ternally or externally, in the treatment of disease or 
the relief of sickness 20 In this sense the woid 
^'medicme” is variously defined as a remedial 

agent ,21 a remedy ,22 a physic,23 a medicament;24 

any substance or preparation used in treatmg dis¬ 
ease, 3 5 articles intended for use m the diagnosis, 
cure, medication, treatment, or prevention of dis¬ 
ease in man or other animals ,33 a substance sup¬ 
posed to possess curative or remedial properties,27 
a combination of drugs m largely varying propor¬ 
tions.® 3 

There are many things, not in themselves medi¬ 
cines, but which may be put to a medicinal use, and 
when so used they may become medicines 29 Thus 
electiicity, conveyed by instruments or by human 
hands, may be a medicine ^3 The fact that the sub¬ 
stance employed as a remedial agent may have value 
as a food, and a tendency to build up and restoie 
wasted or diseased tissue, will not deprive it of its 
character as a 'Medicine,” if it is administered and 
employed for that purpose On the other hand, 
there are a great many articles which, under cer- 
tam circumstances and conditions, may possess 
some medicmal properties, but they are not classed 
as ''medicine,” as the word is generally used and 


82. us—^Vitab Corporation v Knox 
Co, supra 

23. Ala—Braagr v State, 32 So 767. 
770, 134 Ala 165. 58 L.RA 925 

24. NT—^People v Bernstein, 261 
NTS 381, 384, 287 App Div 270 

25. Ala—^Bragrg v State, 32 So 767, 
770. 134 Ala 165, 68 LRA 925 

40 C J p 626 note 49 

26. Ala—Bragrg v State, supra. 

27. ND—State v Miller, 229 N.W 
669, 672, 59 ND 286 

40 C J p 626 note 50 

28. ND—State v Miller, supra. 

Pa—Commonwealth v Seibert, 105 
A 607, 608. 262 Pa 346 

29. ND—State v Miller, 229 NW 
569. 672. 69 ND 286 

Pa—Commonwealth v Seibert, 106 
A 607, 608, 262 Pa 345 

30 . Mo —^Kansas City v Baird, 92 
Mo App 204, 208 

31. Cal —Oorpnfl Jnxu dted In 

People V Garcia, 32 P 2d 446, 447, 
1 Cal App 2d 761 

40 C J p 626 note 66 

32. Cal —CoTpuB gnrls cited in 
People V Garcia, 32 F.2d 446, 447, 
1 Cal App 2d 761 

40 C J p 626 note 58 

Xn the popular sense, medicine la a 
remedial substance—State v Heffer- 
nan, 65 A 284, 287, 28 RI 20—Btate 
V Mylod, 40 A 763, 756, 20 R1 632, 

41 LRA 428 

S3. Cal —Corpus Jnzls cited In 


People V Garcia, 32 P 2d 445, 447, 
1 Cal App 2d 761 

Ga—Justice v State, 42 S B 1013, 
1014, 116 Ga 605, 59 LRA 601 

34. Cal—^People v Garcia, 82 P 2d 
445, 447. 1 Cal App 2d 761 

35. Anz—Stewart v Robertson, 40 
P2d 979, 983, 45 Anz 143 

Cal—Corpus Juris cited in People v 
Garcia. 32 F 2d 445, 447, 1 Gal App 
2d 761 

Hawaii—Territory v Takamine, 21 
Hawaii 465, 469 
Sumlaxly defined 

Any substance administered in the 
treatment of disease 
Ga—Justice v State, 42 S E 1013. 

1014, 116 Ga 605, 59 LRA 601 
Iowa—State v Bresee, 114 NW 45, 
47. 137 Iowa 678, 24 LRA.NS, 
103 

Substances used in a certain manner 
"This definition applies only to 
substances used in a certain manner, 
and obviously when so used all sub¬ 
stances should be handled only by 
those skilled in the treatment of dis¬ 
ease But it 18 notorious that al¬ 
most every physical substance 
known to man has been used at one 
time or another in the treatment of 
disease "—Stewart v Robertson, 40 
P2d 979, 983, 46 Ariz 143 

36. N J —Board of Pharmacy v 
Quackenbush & Co, 39 A 2d 28, 29. 
22 NJMisc 334 

37. Ill—^People v Kabana, 62 NE 
2d 320, 321 Ill App 158 
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Utah—Shober v Industrial Commis- 
! Sion, 68 P 2d 766. 768, 92 Utah 399 
Sunilarly defined 

Any substance, liquid or solid, that 
has the property of curing or miti¬ 
gating diseases or that is used for 
that purpose—Regina v Stewart, 17 
Ont 4. 5. 

38. Pa.—Stagger's Estate, 8 Pa Su¬ 
per 260, 264 

39. Mass —Commonwealth v Mar- 
zynski, 21 NE 228. 229, 149 Mass 
68 

40 CJ p 627 note 66 

40. Mo —^Kansas City v Baird, 92 
Mo App 204, 208 

41. Iowa—State v Bresee, 114 N 
W 45, 47, 137 Iowa 673, 24 LRA, 
NS, 103 

ND—State v Miller, 229 NW 669, 
572, 59 ND 286 

Pood not transformed into medicine 
"It 18 common knowledge that cer¬ 
tain foods are prescribed in the 
dietary treatment of disease, and 
while the article thus falls within 
the broad limit of the definition. I 
cannot conceive that it thus is trans¬ 
formed into a medicine ipso facto 
Nor can I agree that a substance be¬ 
comes a medicine as a fact merely 
because of the form. In this case, 
capsules, in which it is marketed "— 
Board of Pharmacy v Quaclcenbush 
& Co. 39 A 2d 28, 29. 22 N.JMisc 
334. 
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understood,so tobacco oi cigais aie not classed 
as medicine ^3 While medicine may be something 
which IS applied externally, it need not necessarily 
be a substance which may be seen and handled.^*^ 

''Medicine” has been distinguished from "food” 
see Food § 1, and "sustenance ”4 5 

In many jurisdictions statutes exist icgulating the 
practice of pharmacy by permitting sales of drugs 
and medicines to be made only by registered or li¬ 
censed pharmacists, and for the meanmg that is at¬ 
tributed to the word "medicine” as used m statutes 
of this nature, and for substances that aie includ¬ 
ed or excluded, see Druggists § 3 a Sales of in¬ 
toxicating liquor for use as medicme as subject to, 
or as exempt from, statutes prohibiting the sale of 
intoxicating liquors generally see Intoxicating Liq¬ 
uors § 246 b. The statutory requirement that a 
person selling medicme belonging to a class known 
as poisonous mark the package with the word "poi¬ 
son” IS discussed m the C J S. title Poisons § 4, 
also 49 GJ p 1044 note 36-p 1045 note 38 The 
sale of medicines as subject to, or as exempt from, 
Sunday sales laws is treated m the C J S title Sun¬ 
day § 14, also 60 C J p 1064 note 32-p 1065 note 45 
For other particular applications and specific uses of 
the term consult the Desciiptivc-Word Index 

Phrases employing the word aie set out m the 
note 

MEDICO. In Spanish law, a physician 
MEDICO-LEGAL. Belatmg to the law concerning 

medical questions.^3 

MEDIDA. In Spanish law, an instrument of meas¬ 
urement.^ 9 


MEDIO ACQUIETANDO. A judicial writ to dis¬ 
train a lord for the acquitting of a mesne lord from 
a rent, which he had acknowledged m court not to 
belong to him 50 

MEDITATE. A verb meaning to keep the mind in 
a state of contemplation; to dwell on anything in 
thought, to thmk seriously; to muse, to cogitate, 
to reflect 51 Also, to contemplate, to keep the 
mind flxed on, to study; to pui 7 )ose, to intend, to 
design, to plan by revolving m the mind,52 to de¬ 
liberate 53 

'^Meditated'* refers to somethmg not yet done, 
something m a state of incubation, yet to discover 
itself, somethmg brooded over and pci haps talked 
about 54 It has been distinguished from "actual” 
see 1 C J S p 1433 note 61. 

MEDIUM. That which lies in the middle, or be¬ 
tween things; middle or inteivcmng quantity, etc 56 
Employed in this sense, the term has been com¬ 
pared with, or distmguished fiom, "cause” see 14 
G J S. p 42 note 5 

The term also denotes a person whose organism 
is sensitive to vibration from the spirit woild and 
through whose mstnimcntality mtclligonces in that 
world are able to convey messages and produce the 
phenomena of spiritualisni.56 

MEDLEY. An afFray 57 
MEEMA. In Jewish, aunt 58 
MEET. 

As a verb The word “meet” has been defined as 
meamng to come upon or against, front to front, as 
distinguished from contact by followmg and over- 
takmg;59 and it has been said that this is the ordi- 


42. Mo —state ▼ Ohmer, 34 Mo 
App 115, 126 

A trasB, while not medicine m the 
strict sense of the term, yet is a 
remedial measure —^Karagas v Un¬ 
ion Pac R Co , Mo App , 232 S W 
1100 , 1101 

43. Ga—Penmston v Newnan, 46 S 
E 66, 66, 117 Ga 700 

40 C J p 627 note 68 

44. Mo —^Kansas City v. Baird, 92 
Mo App 204, 208 

45ta Ga —Justice v State, 42 S E 
1013, 1014, 116 Ga 606. 69 L.RA 
601 

46. Phrases 

(1) “Patent medicine” defined see 
Druggists S 1 e 

(2) “Proprietary medicine” defined 
see Druggists S 1 e 

(3) “Quack medicine" is a remedy 


or specific whose composition is kept 
secret, and which is sold to be used 
by tne purchasers without the advice 
of regular or licensed physicians — 
World's Dispensary Medical Assoc 
V Collier, 148 NTS 406, 410, 86 
Misc 217—61 CJ p 108 note 13 

(4) “Veterinary medicine" see the 
C J S title Physicians and Surgeons 
S 1, also 67 CJ p 240 notes 8-6 

47. Escriche Diccionario 

48. Black L.D 

49. Escriche Diccionario 
5a Black L D 

61. Fla—Cook V State, 36 So 665, 
681, 46 Fla 20 

52. Fla—Cook V State, supra 

53. Tex—Stanley v State, Cr, 199 
SW2d 618 

54. Ala—State v McDonald, 4 Port 
449, 456 


55. Webster New IntD 
66. Neb—^Dill v Hamilton, 291 N 
W 62. 66, 137 Nob 723 
40 C J p 628 note 98 
“Spiiitualism" as a religious belief 
see the C J S title Religious Socie¬ 
ties S 1. also 58 C J p 1302 note 10 
Slmilaxly' expressed 

A person thiough whom departed 
spirits coin -•nnuate with the living 
-Chicago V Payne, 160 Ill App 641, 
642 

57. Black T D 

sa NY—Kopit V Zilberszmidt, 36 
NTS 2d 558, 663. 

59. Ga—Stripling v State, 40 S E 
733, 114 Ga 638 
Strict slgnlilcatloiL 

The terms “meet" and “pass" aie 
used in their strict signification, and 
are intended to apply only where 
travelers are approaching each other 
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nary and popular meaning of the word The term 
has been similarly defined to mean to come togethei 
by mutual approach; to fall in with anothei, to come 
face to face, to conveige,^^ and, with a slightly 
different shade of meaning, to come together with 
hostile purpose, to have an encounter or conflict 
In a different sense, the word means to come into 
conformity to; to be or act in agieement with 
When used with reference to flnancial obligation, to 
pay.®* 

As an adjective. Fit or suitable ®® 

Meeting 

As a noun A number of people having a com¬ 
mon duty or function who have come together for 
any legal purpose, or the transaction of business of 
a common interest; an assemblage ®® 

The word ^'meeting** may be used as synonymous 
with “session,”®? but when the word “session” is 
used m its literal sense of “sitting*^ as discussed in 
the C J S. defluition Session, the terms are distm- 
guishable®® In distinguishing between the mean¬ 
ing of the word “meeting” and the literal meaning 
of the word “session” it has been said that a meet- 
mg may run for a day with a mommg session, an 
ad 3 oumment for lunch, an afternoon session, an 
adjournment for dinner, and then an evening ses¬ 
sion, or it may run for several days with one or 
more sessions each day, such sessions cleaily being 
but sittings of the meeting On the other hand, 
the meeting may embrace but one session, or the 
meeting, though extending over several days, may 
be called the session of the body which is meet¬ 
ing 

As a participle “Meeting” is the present parti¬ 
ciple of “meet 

Particular applications Parliamentary procedure 


at meetings of deliberative bodies generally is treat¬ 
ed in the C J S. title Parliamentary Law § 4, also 
46 C J. p 1377 note 34-p 1378 note 44. For refer¬ 
ence to the treatment of meetmgs of particular de¬ 
liberative bodies such as county boards see Counties 
§ 88; governing bodies of municipal corporations 
see the G JS title Municipal Corpoiations §§ 391- 
394, also 43 C J. p 497 note 14-p 499 note 63, and 
town meetmgs see the C J S title Towns §§ 39-^2, 
also 63 C J p 119 note 58-p 128 note 67. Meetmgs 
of highway viewers or commissioners are discussed 
in Highways § 59, and meetings of highway boards 
or commissions are treated in Highwajrs § 156 The 
meetmgs of other deliberative bodies, such as school 
boards and districts, taxmg and assessmg boards 
and bodies, social security boards, and unemploy¬ 
ment compensation commissions, are treated m such 
titles as Schools and School Districts, Taxation, So¬ 
cial Security and Pubhc Welfare, and Public Ad- 
mimstrative Bodies and Procedure, and reference is 
made to the various title indexes and to the De¬ 
scriptive-Word Index With reference to private 
corporations, meetings of boards of directors are 
discussed generally m Corporations §§ 744-751, and 
stockholdeis’ meetings are treated generally m Cor¬ 
porations §§ 539-579. See also the title mdex to 
this title 

The law of the road with reference to the meet¬ 
ing of vehicles generally on highways is treated in 
Highways § 237, m connection with the meeting of 
vehicles generally on city streets see the G J S ti¬ 
tle Municipal Corporations § 1779, also 44 CJ p 
1050 notes 39-43, and in connection with the meet¬ 
ing of motor vehicles generally see the C J S. title 
Motor Vehicles §§ 305-320, also 42 C J. p 939 note 
30-p 948 note 37 

Phrases employing the word “meeting*^ are set 
out in the note,?^ and other phrases as to which 


from different directions, intending 
to pass on the same road—^Lioveioy 
V Dolan. 10 Gush (Mass ) 495, 497 
ea Oa.—Striplingr ▼ State. 40 S E 
733, 114 Ga 588 

61. Tex—Pitts V State. 16 SW 189, 
190. 29 TexApp 474 

62. Tex—Pitts V State, supra 

63. Century D 

64. Hawaii—Davis v Mills, 21 Ha¬ 
waii 167, 169 

65. NY—Woodburn v Mosher, 9 
Barb 255, 267 

66 . Cal—^People v Mints, 290 P 93, 
100, 106 CalApp 725 

67- Ky —Town of Hodgrenville v 
Kentucky Utilities Co, 61 SW2d 
1047, 1048, 250 Ky 195 
57 C J p 287 note 33 


63. Ky —^Town of Hodgenville v 
Kentucky Utilities Co, supra 

69. Ky —^Town of Hodgenville v 
Kentucky Utilities Co, supra 

TO. Ky —^Town of Hodgenville v. 
Kentucky Utilities Co, supra 

71. Webster New IntD 

72. Bcgtilaz meetliig 

(1) A "regular meeting” Is one 
fixed by law to be held on a certain 
day—^Molyneux v Grimes, 98 P 278, 
280. 78 Kan 830 

(2) A "regular meeting'* is such 
meeting as the law requires to be 
held at a stated time and place — 
State V Wilkesville Tp, 20 Ohio St 
288, 29S—63 C J p 1169 note 89 

(3) "Regular meeting" is some¬ 
times called a "stated meeting"— 
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Shenandoah Borough's Petition, 42 
Pa Co 24, 27 

Other phrases 

(1) "Annual meeting" as synony¬ 
mous with "regular session" see 3 
C J S p 1371 note 10 

(2) "Meeting end on" as a mari¬ 
time term see Collision S9 41, 47 

(8) " *Meeting head on* or ‘nearly 
head on,"* as a maiitime term see 
Collision S 2 b 

(4) "Meeting of the minds** as an 
essential element of contracts gen¬ 
erally see Contracts S 81 

(5) "Primary meeting'* see Elec¬ 
tions S 97 

(6) "Race meeting" defined see 
Gaming S 1 1. 
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more recent adjudications have not been found see 
40 C J p 628 notes 5, 6,17-39 

MEETINQHOUSE. A house to meet in for re¬ 
ligious worship *^3 

MEGALOMANIA. See Insane Persons § 2 c. 

MEGIDDO. A Hebiew woid signifying God is m 
this place with a band of soldicis, or, a true soldier 
of God As the name of a church or cult see the 
C J S title Religions Societies § 1 

MEIDEN, MITE, and MTFING A German veib 
expiessive of a rule of the Old Order Amish Men- 
nonite Church for the enforcement of chuich disci¬ 
pline among its members, having reference to the 
doctrine of literal '^shunning,” “miting,” or “boy¬ 
cotting’^ members of the church by withdrawing all 
business and social intercourse from a “mited” mem¬ 
ber,and defined as meaning a ban; a boycott, an 
excommunication, an enforced separation or spiiit- 
ual punishment by the chuich for the amendment 
of offendeis so that what is puie may be separated 
from that which is impure 

The word has been compared with 'Tioycott” see 
IICJS p 763 note 62 

MEILICNE SYSTEM. Defined see Interest § 63 
Considered in connection with usury laws see the 
C J S title Usury § 39 

MELANCHOLIA. See Insane Persons § 2 d. 

MELIORATING WASTE. Defined generally see 
the C J.S title Waste § 1, also 67 C J p 612 notes 
31-33; discussed in connection with the landlord 
and tenant relationship sec Landlord and Tenant § 
263 

MELIORATIONS. Valuable and lasting improve¬ 
ments, made on land by one lawfully m the occupa¬ 
tion thereof at his expense, and which he is allowed 
to set off against the legal claim of the proprietor 
for profits which have accrued to the occupant dur^ 

ing his posscssion.'^^ 

MELIOR, MELIOREM, and MELIUS. As the first 


words of maxims as to which there have been no 
lecent applications sec 40 C.J. p 629 note 54-p 63® 
note 72 

Melius inquirendum. To bo better inquired in¬ 
to In old English law, the name of a wiit com¬ 
manding a further inquiry respecting a inatter.^^ 

MELROSE. A word moanmg sweet rose, or honey 
rose, being derived fiom the Latin words “mel” for 
honey and “rosa” for rose. It is also a geographi¬ 
cal name 80 

MELT. To be changed from a solid to a liquid 
state, usually by boat; to dissolve or disintegrate; 
to liquefy; to fuse 

“Melt” has been held to be synonymous with ‘^af- 
fect” see 2 C J 8 p 918 note 671, and has been 
compared with, or distinguished from, “cut” see 
25 C J S p 434 note 23 

Melting, The present poi'ticiplo of the verb 
“melt ”82 used m connection with mining see 
Mmes and Minerals § 3 

MEM. As an abbreviation for seveial words see 
1 C J.S p 276 note 5. 

member, a person considered with relation to 
any aggregate of individuals to which he belongs,®® 
paiticulaily one who has united with, or has been 
formally chosen as a corporate part of, an associ¬ 
ation or public body of any kind 8* The word 
“member,” when used with reference to a corpora¬ 
tion, has been held to be synonymous with “stock¬ 
holder” see Corpoiations § 475 a 

The admission of members to voluntary associa¬ 
tions is treated in Associations § 23, to social clubs 
see Clubs § 16, to exchanges in Exchanges § 5 b, to 
building and loan associations sec Building and Loan 
Associations § 16, and to mutual benefit associa- 
tious see Insuianco § 1440 a For other rofoiences 
to the tieatment of the law with reference to mem¬ 
bers of organizations see the title indexes to the 
various titles and consult the Descriptive-Woid In¬ 
dex See also the cross references set out in the 
definition of Membership post. 


Vt—Howe V Jericho School 
Diet No 3. 48 Vt 282. 283 

40 C J p 629 note 40 

74. N T —People ex rel Sisson v 
SiBBon, 281 NTS 559. 560, 156 
Misc 236 

76. Ohio —Oenench v Swartzen- 
truber, 22 Ohio NP.NS, 1. 3, 13 

76. Ohio—Oenezich v. Swartzen- 
truber, supra 


77. US —Green v Diddle, Ky, 8 
Wheat 1, 82, 5 L.Ed 547 

78. Black L.D 

79. Black L.D 

40 C J p 630 note 73 

80. U S —ICaako Bibtillers Products 
Corporation v Records & Golds- 
boroush. Oust & Pat App, 109 F 
2d 823. 824 


81. Webster New Tnt D 
"Melt into one" as synonymous with, 
or belong^mg' to the aame class a?, 
“combine" see 15 C J S p 241 note 
64. 

88. Webster New Inl D 

83. Cal —^People v Hurley, 58 P 
814, 815, 126 Cal 351 

40 C.J p 680 note 78 

84. Cal —People v Hurley, supra 
40 C J p 630 note 79. 
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MEMBER—MEMBRANE 


57 CJ.S. 


In anatomy. A member is a part or organ of tbe 
animal body,® 5 a pait appurtenant to the body,®® 
a suboidinate pait of the mam body,®7 a limb®8 or 
other separable part®® or other functional organ of 
an animal body,®® as an arm, a leg, or a private 
part.®^ It has been said that in common usage the 
term 'Member,” as applied to the human body, 
means the extremities of the body and particularly 
the arms and legs ®^ 

What constitutes a membei of the body Trith icf- 
ercnce to the crime of mayhem is treated in May¬ 
hem § 3. The loss of members of the body with 
reference to policies of accident insurance is treat¬ 
ed ill Insuiance §§ 898 d, 900 b Tbe compensation 
scheduled under the various woikmen’s compensa¬ 
tion acts foi total or partial loss of members of the 
body, or foi loss of use of mombeis of the body, 
is tieatcd in the C J S title Workmen’s Compensa¬ 
tion Acts §§ 311-314 also 71 G J. p 839 note 13-p 
847 note 12. 

Phrases employing the word '^member” are set out 
m the note ®® 

MEMBERSHIP. State or status of being a mem¬ 


ber; the collective body of members, as of a soci- 
ety.®4 A membership m any body implies, not only 
the enjoyment of its privileges, but subjection to 
the rules governing it.®® 

Membership in cemetery corporations is discussed 
m Cemeteiies § 7; in jomt stock compames see 
Joint Stock Compames §§ 13-25, in masters’ and 
employers’ associations see Masteis’ and Employers' 
Associations § 5, in religious societies see the C J. 
S title Religious Societies §§ 11-15, also 54 C J p 
15 note 33-p 19 note 32, and m trade umons see 
the CJ.S. title Trade Unions §§ 32-41, also 63 GJ 
p 679 note 85-p 695 note 2 For othei particular ap¬ 
plications and specific uses of the term see the ti¬ 
tle indexes to the various titles and consult the De- 
scriptive-Woid Inde. Sec also the cross leferences 
set out m the definition of Member ante 

Phrases employing the word are set out in the 
note ®® 

MEMBRANE. A thin sheetlike structure, usually 
fibrous, connecting other structures or servmg to 
cover or Ime some part or organ, a piece of parch¬ 
ment or vellmn.®7 


85 . Cal —California Casualty Indem¬ 
nity rSxchange v Industrial Acci¬ 
dent Commission of California, 90 
P 2d 289. 13 Cal 2d 629 

88. NT—Godfrey v People, 5 Hun 
869, 380 

87. NT—Godfrey v People, supra 
88 l Cal —California Casualty In¬ 
demnity Exchange v Industrial Ac¬ 
cident Commission of California, 
90 P2d 289, 18 Cal 2d 529 
Ga—Travelers* Ins Co v Albin, 127 
SE 804, 805, 38 GaApp 666 
40 G J p 630 note 81 

89. Cal —California Casualty Indem¬ 
nity Exchange v Industrial Acci¬ 
dent Commission of California, 90 
P 2d 289, 13 Cal 2d 629 

Ga—Travelers’ Ins Co v Albin, 127 
SE 804, 805, 33 GaApp 666 

90. Ga—Travelers’ Ins Co v Albin, 
supra 

91. Ga—Travelers’ Ins Co v Albin, 
supra 

Held Included 

(1) Ear—Bednar V Ingersoll Rand 
Co , 17 N B 2d 777, 778, 279 N T 80— 
Godfrey v People, 6 Hun (NT) 369, 
880 

(2) Eye—Chiovitte v Zenith Fur¬ 
nace Co, 181 NW 643, 645, 118 Hinn 
277 

(3) Testicles 

Ill—^People V Kopke, 83 N E 2d 216, 
217, 376 Ill 171 

Mont—State v Sheldon, 169 P 37. 
88, 64 Mont 185 

(4) Tooth—Keith v State, 282 S 


W 321, 322. 89 TexCr 264, 16 AL.R 
949—High V State, 10 SW 238, 241. 
26 Tex A 645. 8 Am S R 488 

92. Ga—Travelers’ Ins Co v Albin, 

127 SE 804, 805, 33 GaApp 666 

Minn —Zinken v Melrose Granite Co, 

173 NW 857, 859, 143 Minn 897 

93. Phrases 

(1) “Artificial member** see 6 C J S 
p 778 m Pocket Parts 

(2) “Member of a crew** and other 
phrases of similar import discussed 
generally see Crew 21 C J S p 1150 
notes 48, 49 For treatment of the 
phrase as used In the Federal Un¬ 
employment Tax Act, 26 U S C A 
Internal Revenue Code 5 1607 (c), the 
Social Security Act, 42 USCA S 
1107 (c) (3), and the various state 
unemployment compensation acts see 
the C J S title Social Security and 
Public Welfare For the general 
meaning of the phrase “member of 
a crew" as used in the Longshore¬ 
men's and Harbor Worker’s Compen¬ 
sation Act, 83 U S C A 9 902, see the 
C J S title Workmen’s Compensation 
Acts S 89, also 71 CJ p 618 notes 
29-40 The phrase, as used m the 
Longshoremen’s Act, has been com¬ 
pared with, and disunguished from, 
the word “seaman’’ as this word is 
employed in the Fan Labor Stand¬ 
ards Act, 29 USCA 5 218 (a) (8), 
see Master and Servant 5 161 (16), 
and with the word “seaman’’ as this 
word 18 used m the Jones Act, 46 U 
S C A S 688, see the C J S title Sea¬ 
men 5 191. Fbr a general discussion 
of the distinction between a “mem¬ 
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ber of a crew" and a “seaman" see 
the C J S title Seamen S 1 

(3) “Member of congress" see the 
C J S title United States 9 10, also 
65 C J p 1259 notes 33-86 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 40 C J p 630 note 84— 
p 631 note 6 

94. Webster New Int D 

95. U S —P'leld V Di ew Theological 
Seminary, C C Del, 41 F 871, 875 

96. Phrases 

(1) “Membership corporation’’ see 
Corporations 95 19, 22c 

(2) “Membership fees" as subject 
to taxation see Internal Revenue 9^ 
631 

(8) “Membership ticket*’—People 

V Johnson, 49 NTS 382, 22 Misc 
160 

(4) “Real membership"—Colyer v 
Skefflngton. DC Mass, 266 F 17, 22 
(6) Other phrases as to which 
more recent adjudications have not 
been found see 40 CJ p 631 note 9 

97. U S —Guaranty Trust Co of 
New Tork y Johns-Manville Cor¬ 
poration, DCNT., 14 FSupp 792, 
797 

‘*BCemhxane waterprooflag” has a. 
well-known trade meaning and de¬ 
notes fabric or felt, alternating with 
asphalt or pitch—^N E Redlon Co 

V Franklin Square Corporation, 196< 
A 848, 352, 89 N H 187. 



57 C J S. 


MEMORANDTJM—MEMORY 


MEMORANDUM. A bnef note in wilting of some 
tiansaction, or an outline of some intended instm- 
meiit,^S an informal recoid of something which it 
IS desired to icmcmber®® or to pieserve for future 
Ube^^ as an outline of an intended instiument,^ an 
lustiument diawn up in biief and compendious 
foim,3 a note to help the mcmoiy,^ a memorial, a 
record ® 

“Memorandum” has been compared with, and dis¬ 
tinguished fiom, “entiy” see 30 CJ.S. p 268 note 
23. 

Notes or memoranda as competent to prove for¬ 
mer testimony see Evidence § 399, refreshing mem¬ 
ory of witness with memoianda or other writings 
see the G J S. title Witnesses § 358, also 70 C J 
p 580 note 79-p 593 note 75 Alteiation of instru¬ 
ments as to memoranda see Alteration of Instru¬ 
ments § 29. Memorandum sufficient to comply with 
the statute of frauds see Frauds, Statute of §§ 170- 
215, and consult the title index to this title. See 
also the Descriptive-Word Index. 

HEMOBIAIi. In one sense the term may mean any¬ 
thing by which the memory of a person, thing, idea, 
art, science, or event is preserved or perpetuated ® 
In this sense the word is sometimes used synony¬ 
mously with “monument 

In a different sense, a document presented to a 
legislative body, or to the executive, by one or more 
mdividuals, containing a petition or a representation 
of f acts.^ 


In practice A short note, abstract, memorandum, 
or rough draft of the orders of the court, from which 
the records thereof may at any time be fully made.^ 

In Spanish laWj a book or document for certain 
entries; also a petition for ceitam relief and the 
reasons theiefor.i® 

MEMOBIA TESTAMENTABIA. In Spanish law, 
an instrument separate from a will but containing 
matter which may make it a part thereof. 

MEMOBIZATION, Committmg anything to mem- 

ory.i2 

MEMOET. It has been said that the word “mem- 
ory’ has apparently acquired a more restricted use 
in modem times than as used by Blackstone and 
other ancient authorities-^^ They used the word as 
synonymous with “mind,”^^ but in modem use, and 
as used m modem dictionaries, “memor 3 r” is em¬ 
ployed m a more restricted sense of recollection of 
past events rather than the general state of one’s 
mental powers 

'Hliiemory” has been defined as meaning the men¬ 
tal power of recognizing past knowledge the 
power of retaining knowledge in the mind.^^ 

In another sense, a living continuously m the 
minds of men,i8 commemoration posthumous 
fame;20 the state of being remembered.^i 

Phrases employing the word are set out in the 

note.22 


98, ND—Plott V Kittelson. 228 N 
W 217, 221, 68 N D 881 

40 C J p 681 note 11 
Phrases 

(1) "Memorandum check" see Bills 
and Notes S 6 a (3) 

(2) ^‘Memorandum clause" or 
^'memorandum articles" in marine in¬ 
surance see Insurance § 952 

99. Towa—Patterson v Beard, 288 
NW 414, 416, 227 Iowa 401. 126 
ALR 393 

Mo—^Miller v John Hancock Mut 
Life Ins Co , App , 165 S W 2d 324, 
337 

Meaning' in common speech 
ND—Plott V Kittelson, 228 NW 
217, 221, 68 ND 881 

1. Iowa—Patterson v Beard, 288 N 
W 414. 416, 227 Iowa 401. 125 A 
LR 393 

ND—Plott V Kittelson, 228 NW 
217, 221, 68 ND 881 

2. ND—^Plott V Kittelson, supra 

3. ND—Plott V Kittelson, supra 
40 C J p 631 note 12 

a, Wyo —Hay v. Peterson, 45 P 


1073, 1080. 6 Wyo 419, 34 L.RA 
581 

40 C J p 631 note 13 

5. Conn—Bissell v Beckwith, 32 
Conn 609, 617 

a Mo—Odom V Langston, 195 SW 
2d 466, 470 

Memorial park cemetery see Ceme¬ 
teries 5 1 

7. Mo—Odom V Langston, supra 
a Black L D 

a Vt—State V Shaw, 50 A 863, 868, 
73 Vt 149 

40 C J p 631 note 19 

la Escriche Diccionario 
Memorial adjnstado 

In Spanish law, the record of a 
litigated cause —Escriche Diccion¬ 
ario 

11. Escriche Diccionario. 

12. Black L D 

la US —U S V Boylen, DCOr, 
41 F Supp 724, 726 

14. U S —U S V Boylen, supra 
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“Mind" and “memory" as convertihlo 
terms 

N T —In re Forman, 54 Baib 274, 
286 

40 C J p 631 note 26 [a] 

15. US—U S V Boylen, DC Or. 
41 FSupp 724. 726 

la Mo—State v Coyne, 114 SW 
8, 12, 214 Mo 341, 21 LRA.NS, 
993 

40 C J p 631 note 26 
17. Mo —State v Coyne, supra 
40 C J p 631 note 26 
la Wash—State v Haffer, 162 P 
45. 47, 94 Wash 136, LRA1917C 
610, Ann Cas 1917E, 229 
19. Wash—State v Hnffer, supra 
2a Wash—State v H'lfer, supra 

21. Wash—State v Haller, supra 

22. Phrases 

(1) 'Impairment of memory" as 
afTecting capacity to make a will see 
the C J S title Wills S 28, also 68 
C J p 442 note 87—p 443 note 92 

(2) "Legal memory" see 62 C J S p 
1044 note 16 

i3) "Refreshing memory" of a 
witness see the C J S title Witness- 



MEN--MENIAL 


57 C J S 


MEN. Sec Man or Meu 54 C J.S. p 1112-iiote 42-p 
1113 note 78 

MENAGE. While the word "menace” is generally 
regarded as synonymous with “thieat,” and is some¬ 
times used as synonymous with "threat by woid of 
mouth” as discussed in the G J S. title Threats and 
Unlawful Communications § 1, also 40 CJ p 631 
notes 33, 35, it may have other meanings, it 
may signify somethmg more than mere words 

As a noun The word "menace” has been defined 
as meaning a threat"^ or something that threatens 
or has the effect of threatening to cause evil or 
harm;26 an impendmg evil,27 that which menac¬ 
es ,28 the indication of piobable evil or catastrophe 
to come,26 the show of an intention to mflict evil 20 
Any overt act of a threatening character, short of 
an actual assault, is a menace 2i 

In several jurisdictions "menace” is defined by 
statute as consisting m a threat of duress or the 
thicat of injury to the character of paiticular per- 
sons,22 and a threat of imprisonment for an unlaw¬ 
ful purpose constitutes a menace within the mean- 
mg of such statutes 23 Under such statutes men¬ 
ace arises by virtue of some unlawful action on the 
part of some person,24 and the threat which is nec¬ 
essary to constitute menace must be moie than some 
statement or act from which a guilty peison be¬ 
comes apprehensive of prosecution,26 smee it is the 

es SS 367-368 also 70 C J p 577 note 
43—600 note 62 

(4) *‘Sound mind and memory” see 
Insane Persons S 2 d 

(6) *'Time for the commencement 
of memory” see Easements 9 6 

23. Colo—Lynch v People. 79 P 
1016, 33 Colo 128 

24. Ga —^Worley v State, 71 S E 
153. 165, 186 Ga 231 

26. Ga —^Bryant v Bryant, 14 S E 2d 
725. 727. 192 Ga 114. 

La—^Miller v White, App. 163 So 
777. 779 

Pa—Brown v Bahl, 170 A 346, 348, 

11 Pa Super 698 
40 C J p 632 note 87 

26. La—Miller v White, App, 168 
So 777, 779 

27. Ga—Bryant v Bryant, 14 SE 
2d 725, 727, 192 Ga. 114—Worley v 
Slate, 71 SE 153, 156. 136 Ga 231 

28. Ga—Biyant v Bryant, 14 S E 
2d 726, 727, 192 Ga 114—Worley v 
State. 71 SE 163, 165, 136 Ga 
231 

To call a man a liar and raise a 
stick to strike him, if in ansrer, is a 
menace of violence—Rumsey v Bul¬ 
lard, 63 SE 921, 6 GaApp 803 


thieat and not the appieheusion which makes out 
the menace, and that threat mnst be an unlawful 
and invalid one 36 

Menace in the law of contracts see Contracts § 
175, and as grounds for divorce see Divorce § 17 
As insufficient to constitute an assault see Assault 
and Battery § GO 

As a verb To act in a threatening manner 67 
Menacing An adjective meamng that menaces 68 

MENAGE. A domestic establishment; a house¬ 
hold, domestic management, housekeeping 69 

MENAGERIE. See the C J S. title Theaters and 
Shows § L 

MEND. To free from faults or defects; to set 
right; to correct ^6 “Mend” has been held synony¬ 
mous with "lepair”^! 

Mending*’ has a less comprehensive meaning than 
"repair ”4 6 

MENDIGO. In Spanish law, mendicant, beggar ^6 

MENESTRAL. In Spanish law, a mechanic 

MENIAL. It has been said that the woid "menial” 
IS derived from the old French "memy” or "many,” 
"mesme,”^6 and that m its true sense it relates to 
domestic servants ^6 

36. Cal—^Miller v Walden, supia 

37. Ga —Cummings v State, 27 S E 
177, 178, 99 Ga 662 

40 C J p 632 note 43 

38. Webster New Int D 
Menacmg manner means the show- 

ing of an intention to inflict evil, 
a threat, an indication of probable 
evil or hurt to come —State v Moher- 
man, 23 N E 2d 651, 652. 62 Ohio App. 
258 

30. Webster New Int D 
Que—See Blouin v Cantin, 49 Que. 

Super 164, 156 
40 l Webster New Int D 

41. W Va —Mozingro v Wellsburg- 
Electric Light. Heat & Power Co, 
131 SE 717, 718, 101 WVa 79 

64 C J p 398 note 37 [a] 

42. Pa—Thompson v Allegheny 
Valley St Ry Co, 194 A 921, 922, 
328 Pa 118 

43. Escriche Diccionario 

44. Escriche Diccionario 

45. Eng—^Nicoll v Greaves, 17 CB. 
NS 27, 38 note. 112 ECL 27, 144 
Reprint 11 

40 C J p 632 note 48 

46. Minn —Becker v Northland 
Tzansp Co, 274 NW. 180, 183, 200 
Minn 272. 


29. Ga—Bryant v Bryant, 14 S B 
2d 726. 727, 192 Ge, 114 
40 C J p 633 note 41 
ELm'JLarly defined 

(1) A declaration or indication of 
a hostile intention or of a probable 
evil to come—^Miller v White, La 
App, 163 So 777, 779 

(2) A declaiation of an intention 
to cause evil to happen to another, 
or a threatening attitude—Brown v 
Bahl, 170 A 346, 348, 111 Pa Super 
698 

(S) Th«i declaration or indication 
of a disposition or determination to 
inflict an evil—^Regina v Tomlinson, 
[1896] 1 QB 706, 709 
33. Ga —Bryant v Bryant, 14 S E 2d 
725, 727, 192 Ga 114 
40 C J p 632 note 42 

31. Ga—Bryant v Bryant, supra. 

40 C J p 632 note 43 

32. Cal—Miller v Walden, 127 P2d 
952, 957, 53 Cal App 2d 363 

Mont—Clifford v Great Palls Gas 
Co, 216 P 1114, 1115, 68 Mont 300 

33. Mont —Clifford v Great Falls 
Gas Co, supra 

34. Cal—Miller v Walden, 127 P 2d 
952, 967, 53 Cal App 2d 353 

35. Cal—Miller v Walden, supra 
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57 C J S 


MENIAL—MENTION 


As a noun, the woid is said to mean a domestic 
SGivant, one oi‘ the train of scivants, also a com¬ 
pany 01 letinue, the company oi collected num¬ 
ber of a household oi family 

As an adjective the woid is dofinod as moaning 
belonging to the letmuc of seivanls, belonging to 
the letinue or tram of servants 

MENIERE’S DISEASE. See 27 C J S p 145 note 
321. 

MENINGES. The coverings of the biam 

MENINGITIS. The intlammation of the meninges, 
or coverings of the brain 

MENOB. In Spanish law, a minor 

MENOBIA or MINOBIDAD, Minority 

MENOSOABO, In Spanish law, gain lost thiough 
the fault of another.^^ 

MENS A ET THORO. From bed and boaid 

MENS REA. See Criminal Law § 29 

MENS TESTATORIS IN TESTAMENTIS SPEC- 
TANDA EST. See 40 CJ. p 633 note 63 

MENSURATION. As a branch of puie mathemat¬ 
ics with which the court is piesumcd to be acquaint¬ 
ed see Evidence § 102 

MENTAL. As used to desciibe the condition of a 
person, a word which icfers to his senses, percep¬ 


tions, consciousness, and ideas It has been con- 
tiasted with “bodily” see 11 C J S p 375 note 24. 

Various teims m which the word “mental” occurs, 
such as “mental alienation,” “mental defect,” “men¬ 
tal defective,” “mental defectiveness,” “mental defi¬ 
ciency,” “mental deiangcment,” “mental disease,” 
“mental disoider,” “mental illness,” “mental unbe- 
cility,” “nientaljncapacity,” “mental mcompetency,” 
“mental mfiimity,” and “mental unsoundness” are 
tieated etymologically and lexically m Insane Per¬ 
sons § 2 d, and refeicnee is made in Insane Poi¬ 
sons § 1 to some of the titles throughout this woik 
wheie such teims aio specifically applied Such 
terms as “mental suffering^' or “mental pain and 
Buffeiing” aie fiequently employed with lefcionco to 
the lecovery of damages and aic tieated in this con¬ 
nection in Damages §§ 65-70. For other paiticiilai 
applications and specific uses of the term consult tlic 
Desciiptivc-Word Index. 

Other phrases employing the word “mental” arc 
set out m the note 

MENTALITY. Mental power; state of mind 

MENTALLY. In the mmd; in thought or medita¬ 
tion, intellectually, in idea 58 

MENTE CAFTnS. See Insane Persons § 2 d 

MENTECATO. In Spanish law, imbccility.59 

MENTION. Not a legal term, 50 but a term having 
a broad colloquial meaning.5^ 

Employed as a noun, the word signifies a brief re- 


47. En?—Nicoll V Greaves, 17 CB 
NS 27, 38 note, 112 ECL. 27, 117 
Reprint 11 

40 C J p 632 notes Cl, 52 

48 Eng—^Nicoll v Gi eaves, supra 

*‘Menial labor” distinguished from 
‘‘executive capacity” see Executive 
83 C J S p 818 note 12 

49. Ala —Pii St Nat Bank v Equita¬ 
ble Life Assur Soc of U S, 144 
So 451, 452, 225 Ala 586 

80. Ala —First Nat Bank v Equita¬ 
ble Life Assur Soc of U S, su¬ 
pra 

‘‘Encephalo meningitis” see 30 C J S 
p 239 note 34 

51. Escriche Dicciouario 

52. Escriche Diccionario 

53. Esciiche Dicciouario 

54. Black L D 

Divorce a mensa et thoro see Di¬ 
vorce § 1 

55. Ga—Corpus Jtiiis cited in Wil¬ 
son v Ray, 13 S E 2d 848, 862. 64 
GaApp 540 

40 CJ p 633 note 66. 


56. Phrases 

(1) “Mental agony” see 3 CJS p 
354 note 49 m Pocket Farts 

(2) “Mental and phvsiCrU disabili¬ 
ties" in connection 'wiLh tPfelamentary 
capacity see the CJS title Wills §4 
16-80, also 68 CJ p 424 note 10—p 
444 note 17 

(3) “Mental anguish” see 3 CJS 
p 1076 note 17 

(4) "Mental approach” is the equiv¬ 
alent of “attitude of mind” see 7 
C J S p 693 note 87 

(6) “Mental capacity or compe¬ 
tence” see 12 C J S p 1117 notes 62- 
65 

(6) “Mental cruelty” defined and 
discussed m connection with divoice 
see Divorce §28 

(7) “Mental disease” compared 
with “bodily disease or illness” see 
11 C J S p 378 note 4 

(8) “Mental inrapacily” as ground 
for divorce see Divoice §§ 20, 49 

(9) “Mental irTcsponsibility” in 
criminal law sec r'riniinal Law §66 
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(10) “Mental shock”—Provident 
Life & Accident Ins Co v Campbell, 
79 SW2d 292, 296, 18 TennApp 433 

57- Ga—Wilson v Ray, 13 S E 2d 
848, 852, 61 GaApp 540 
“XiOBS of her moatality” has been 
used as meaning “loss of her slate 
of mind” which is considered as 
synonymous with "not possessed of 
mind”—^Wilson v Roj, supra 

68. Webster New Int D 
Phrases 

(1) “hTentally and physically ca¬ 
pable of contracting” distinguished 
from “capable of contracting” see 
Capable 12 C J S p 1115 note 31 

(2) “Mentally incompetent” see In¬ 
sane Persons § 2 d 

59. Escriche Diccionario 

60. US—U S V One Blue Taffeta 
Evening Coat, etc, DCNY, 237 
F 703. 706 

61 US —U S V One Blue Taffeta 
Evening Coat, etc, supra. 



MENTION—MERCANTILE 


57 C J S 


ni&rk or statement about a person or thing,al¬ 
lusion,®*^ notice,the act of mentioning®® 

As a veib, ^‘mention” means to direct attention 
to,®® to make sbght allusion to,®^ to name casu¬ 
ally or incidentally,®® to notice,®® to refer to,to 
speak briefly of^i The veib ^'to mention” is ap¬ 
plied to something thio^m in or added incidentally 
in a discourse or writing *^2 

‘‘Mention” has been held synonymous with “ad¬ 
duce” see 1 C J S p 1461 note 79, and “mentioned” 
has been held not synon 3 nnous with “desciibed” see 
26 C J S p 1234 note 7. 

The word “mention” is frequently employed in 
statutes providing for childien not mentioned in a 
will and such statutes are considered m Descent and 
Distribution § 45. The word is also used m statutes 
dealmg with the abrogation of the common-law rule 
lelative to the revocation of a will by a subsequent 
marriage, and such statutes are treated in the C. 
J S. title Wills § 291, also 68 C J. p 833 note 97 

MENTIRI EST CONTRA MENTEM IRE, See 40 
C J p 634 note 98 


MENTTDOS. In Spanish law, the tithe (tenth part) 
of the less important products, as honey, wax, etc 7® 

MENU, LAWS OF. A collection or institute of the 
earliest laws of ancient India 74 

MERCADER. In Spanish law, merchant; trader 75 

MERGADERIA. In Spanish law, merchandise 75 

MERCADO. In Spanish law, a market; place of 
tiade 77 It has been distinguished from “feiia” see 
36 C. J S p 674 note 29. 

MERCANTILE. The word “mercantile” has been 
variously deflned as meaning of or pertainmg to 
merchants or the trafflc earned on by merchants ,7® 
of, or pei taming to, or charactensiic of merchants, 
or the business of buymg and sellmg merchandise,75 
pertaming to merchants or the busmess of mer¬ 
chants;®® having to do with trade or the buying and 
selling of commodities,®^ havmg to do with tiade 
or commerce,®® trading,®® commercial,®^ conduct¬ 
ed or acting on business principles®® In its ordi¬ 
nary acceptance the woid “mercantile” means per- 


62. Tex—^Peaxce v Carnngton, Civ 
App, 124 SW 469, 473 

63. Tex—Pearce v Carrington, su¬ 
pra. 

64. Tex—Pearce v. Carrington, su¬ 
pra 

65. Tex—Pearce v Carrington, su¬ 
pra 

66b NT —Toerge v Toerge, 41 NT 
S 244, 216, 9 App Div 194 

67. Ont—Re Miles, 8 OnfWR 817, 
818 

63. NT—Toerge v Toerge, 41 NT 
S 244. 246, 9 App Div 194 

69. NC—State v Bryan, 89 NC 
581. 633 

TOl NC—State v Bryan, supra 

71. NT—^Toerge v Toerge, 41 N 
T S 244, 246, 9 App Div 194 

Similarly expressed 

To speak of briefly or cursorily — 

Re Miles, 8 OntWR 817, 818 

72. Ont—^Re Miles, supra. 

40 C J p 634 note 97 

73. Elscriche Diccionario. 

74. Black L. D 

75. Escriche Diccionario 

mercadeia 

Female trader —Escriche Diccion¬ 
ario 

76. Escriche Diccionario 

77. Escriche Diccionario 

78: US —Toxaway Hotel Co v J L 
Smathers & Co, 30 S Ct 263, 265, 


216 US 439, 54 LEd 558—In re 
Kingston Realty Co, NT, 160 P 
445, 417, 87 CCA 406—In re New 
Toik & W Water Co, DCNT, 98 
P 711, 713 

Okl—Continental Be lung Co v 
Campbell. 55 P 2d 114, 116, 176 Okl 
218—^Veazey Drug Co v Biuza, 37 
P2d 294, 206, 169 Okl 418 
Pa—In re Wanamakei's Estate, 167 
A 592, 594, 312 Pa 362 
40 C J p 634 note 9 

79. Pa—In re Wanamaker’s Estate, 
167 A 692, 594, 312 Pa 362 

Suxularly defined 

(1) Characteristic of, or befitting, 
a merchant—^Atlantic Ice & Coal Co 
V Maxwell, 188 SE 381, 383. 210 N 
C 723 

(2) Characteristic of the business 
of merchants —In re Wanamaker’s 
Estate, 167 A 592, 594, 312 Pa 362 

80. NC—Swift V Tempelos, 101 S 
E 8. 9, 178 NC 487, 7 ALR 1681 

40 C J p 634 note 11 

81. U S —In re Cameron Town Mut 
Fire, Lightning & Windstorm Ins 
Co , D G Mo . 9G P 766, 767 

40 C J p 634 note 8 
Similarly defined 

(1) Having to do with, or engaged 
m, trade—^Atlantic Ice & Coal Co v 
Maxwell, 188 SE 381, 383, 210 NC 
723 

(2) Having to do with, or engaged 
in, trade, or the buying and selling 
of commodities—Kohlsaat v O’Con¬ 
nell, 99 N E 689, 690, 265 Ill 271 
88. US —Toxaway Hotel Co v. J L 
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Smathers & Co, 80 S Ct 263, 265, 
21G US 439, 64 LEd 558—In re 
Kingston Realty Co, NT. 160 P 
445, 447, 87 CCA 406—In re New 
Toik & W Water Co, DCNT, 98 
F 711, 713 

Okl —Continental Baking Co v 
Campbell, 55 P 2d 114, 116, 176 Okl 
218—^Veazey Drug Co v Bruza, 87 
P2d 294, 296. 169 Okl 418 
Pa—In re Wanamaker’s Estate, 167 
A 692, 694, 312 Pa 362 
40 C J p 634 note 7 

8^ US —In re Kingston Realty Co ^ 
NT, 160 P 446. 447. 87 C C A 406 
—In re Pacific Coast Waiehouse 
Co. DC Cal, 123 P 749, 750—In 
re New Tork & W Water Co, DC 
NT, 98 P 711, 713 
Okl —Continental Baking Co v. 

Campbell, 56 P 2d 114, 116, 176 Okl 
218—^VefiLzey Drug Co v Bruza, 87 
P2d 294, 296, 169 Okl 418 
Pa—In re Wanamaker’s Estate, 167 
A 692, 594, 312 Pa 862 

84 US —In re Kingston Realty Co . 
NT. 160 P 445, 447, 87 C C A 406 
—In re New Tork & W Water Co» 
DCNT. 98 F 711, 713 
Okl —Continental Baking Co v 

Campbell, 55 P 2d 114, 116, 176 Okl 
218—Veazey Drug Co v Bruza, 37 
P2d 294, 296, 169 Okl 418 
Pa—In re Wanamakpr*s Estate, 167 
A 692. 694. 812 Pa 362 
40 C J p 634 note 6 

85. Pa—^In re Wanamakei’s Estate. 
137 A. 692, 694, 312 Pa 362. 
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tainmg to the business of merchants, and is con¬ 
cerned with trade or buying and sellmg of merchan¬ 
dise 86 

The woid ^'meicantile” sigmdes the same thing as 
"tiading,”87 and has been compared with “tiade 

Mctcantile purpose The term “mercantile pur¬ 
pose” has been held to cover the sale of liquors,86 
but not to include the operation of a restaurant 6® 

Mercantile pursuits. A term with a well-defined 
meaning in law It necessarily carries with it the 
idea of traffic, the buying of something from anoth¬ 
er, or the selling of something to another, and is 
allied to trade.82 It implies operations conducted 
with a view of realizing the profits which come from 
a skillful purchase, barter, speculation, and sale,®® 
and refers to the buying and selling of goods or 
merchandise, or dealing in the purchase and sale of 
commodities, and that, too, not occasionally or in¬ 
cidentally, but habitually as a business 6^ The term 


is restricted to dealings in merchandise, goods, or 
chattels, the ordinary subjects of commerce To 
be principally engaged in a mercantile pursuit one 
must be carrying on commerce m some of its branch¬ 
es 6® A mercantile pursuit is trading in the larger 
sense, 87 but generally the term has a slightly broad¬ 
er significance than the term “trading,”®® since it 
has been said that trading is a mercantile pursuit, 
but all mercantile pursuits may not involve trad¬ 
ing 66 

For particular businesses, activities, or occupa¬ 
tions which have been held not to be mercantile 
pursuits see 40 C J p 635 note 24 [a]-[c] 

The term “mercantile pursuits” as used in an 
early bankruptcy statute allowing involuntary pro¬ 
ceedings against corporations engaged principally 
in such pursuits is treated in Bankruptcy § 96 

Other phrases employing the word “mercantile” 
are set out in the note.i 


80i Okl—Continental Baking Go v 
Campbell. 65 P 2d 114, 116, 176 Okl 
218—Veazey Drug Co v Bruza, 37 
P2d 294, 296. 169 Okl 418 
Slnulazly expressed 

(1) The word 'Mercantile" In its 
ordinary acceptation pertains to the 
business of merchants and has to do 
with trade, or the buying or selling 
of commodities —People v Cantor, 
196 NTS 614, 615, 119 Misc 355 

(2) The word *‘meicantile," in its 
ordinary acceptation, means pertain- 
mg to the business of merchants, 
and 18 concerned with trade or the 
buying and selling of commodities — 
People V Federal Sec Co, 99 N E 
668. 669, 266 111 661 

87. US —In re Kingston Realty Co , 
NT. 160 P 446, 447, 87 CCA 406 
63 C J p 241-299 note 60 
88L US—^In re Wentworth Lunch 
Co, NT, 159 F 413, 416, 86 GCA 
893 

40 C J p 634 note 10 [a] 

89. N T —^Duryea v Hendrickson, 
161 NTS 999, 1001, 175 App Div 
188 

90l Iowa —Garretson v Merchants' 
& Bankers' Ins Co, 46 NW 1047, 
81 Iowa 727 

Kan —Farmers’ & Drovers' Nat Bank 
V Hannaman, 223 P 478, 480, 116 
Kan 370 

Held a **iuorcaiLtils purpose” 

"We are of opinion that the busi¬ 
ness carried on by the defendants 
was a use of the premises for mer¬ 
cantile purposes. It consisted of a 


sale of food and beverages to be con¬ 
sumed on the premises ”—Merry- 
mount Co V Edwatdes, 160 N E 831, 
832, 263 Mass 282. 67 ALR 409 

91. U S —In re Pacific Coast Ware¬ 
house Co, DC Cal. 123 F 749, 760 

92. US—^In re Cameron Town Mut 
Fire, Lightning & Windstoim Ins 
Co, DC Mo, 96 F 766, 757, 768 

93. La—Graham v Hendiicks, 22 
La Ann 623, 624 

94. US —In re Kingston Realty Co , 
NT, 160 P 446. 447, 87 C C A. 406 

40 C J p 625 note 23 
96. U S —In re Kingston Realty Co , 
supra—In re New Tork & W Wa¬ 
ter Co. DCNT, DSP 711, 714 
96. U S —Toxaway Hotel Co v J 
L Smathers & Co, 30 S Ct 263. 
266, 216 US 439, 64 LEd 658 

97- U S —Toxaway Hotel Co v J 
L Smathers & Co, 30 S Ct 263, 
265, 216 US 439, 64 LEd 668— 
In re Imperial Film Exchange, N 
T, 198 F 80, 81, Ilf CCA 188 

9a US —In re Kingston Realty Co , 
NT. 160 P 446, 447. 87 C C A 406 
—In re New Tork & W Water Co, 
DCNT, 98 F 711, 713 

99. US —^In 1 e Kingston Realty Co , 
NT, 160 P 446, 447, 87 C C A 406 
63 C J p 240 note 46 [c] 

1. Phrases 

(1) "Mercantile business" see 12 
C J S p 800 note 21 

(2) "Mercantile chaiacter" gener¬ 
ally see 14 C.J S p 401 note 811, and 


compared with, or distinguished 
from, "credit" see 21 C J S p 1044 
note 99 

C3) "Mercantile contracts" see Con¬ 
tracts § 10 

(4) "Mercantile corporation" gen¬ 
erally see Corporations S 22 c, as 
subject to taxation generally see the 
C J S title Taxation § 169, also 61 
CJ p 314 notes 39-46, and treated 
in connection with statutes dealing 
with the discriminatory taxation of 
national bank stock see the C J S 
title Taxation 9 164 

(6) "Mercantile establishment” see 
30 CJS p 1234 note 87-p 1236 note 
88 

(6) "Mercantile law" see 52 CJS. 
p 1028 notes 92-94 

(7) "Mercantile lease" as a term 
applied to a charter party seo the 
CJS title Shipping 9 26, also 58 C 
J p 106 note 76 

(8) "Mercantile marine" see Col¬ 
lision 9 2a 

(9) "Mercantile partnership” see 
the CJS title Partnership 9 li also 
40 CJ p 636 notes 20, 21 

(10) "Mercantile lule" as to the 
application of partial payments with 
respect to interest see Interest 9 66, 
and in connection with a partnership 
accounting see the CJS title Part¬ 
nership 9 467 

(11) Other phrases as to which 
more recent adjudications have not 
been found see 40 C J. p 635 notes 26, 
27, 33. 
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MERCANTILE AGENCIES 

This Title includes the regulation and conduct of the business of procuring and furnishing informa¬ 
tion as to the pecuniary condition, credit, and chaiacter of persons engaged in business, and mutual 
rights, duties, and liabilities of those engaged therein, their agents and employees, and their subscribers or 
customers. 

MAtlers not m this Title, treated elseirhere in this work, see Debcnptive-'\\ ord Index 

Analysis 

§ 1. Definition and nature—1052 

2 Regulation and control—^p 1052 

3 Creation and effect of relation as between agency and its subscribers—^p 1053 

4 -Duty to exercise care and diligence—^p 1053 

5 - Scope of use of information—^p 1054 

6 Effect of relation as between subscribers and third persons—p 1054 

7 Effect of relation as between agency and third persons—p 1055 

8 Actions by or against agencies—^p 1055 

See also descriptive word index in the back of this Volume 


§ 1. Definition and Nature 

A commercial or mercantile agency is a person, firm, 
or corporation engaged in the business of collecting m. 
formation as to the financial standing, ability, and credit 
of persons engaged in business, and reporting such in¬ 
formation to subscribers or customers applying and pay¬ 
ing therefor. 

The terms “commercial agency” and “mercantile 
agency^* mean the same thing 1 A “commercial 
agency” or “mercantile agency” may be defined as 
a person, firm, or corporation engaged m the busi¬ 
ness of collecting information as to the financial 
standing, ability, and credit of persons engaged in 
business, and reporting such inforination to sub¬ 
scribers or customers applying and paying therefor.2 
Special commercial or mercantile agencies are those 
which confine themselves to reporting a particular 


business, such as furniture, stationery, jewelry, and 
hardware 3 

A mercantile agency is the agent of the sub¬ 
scribers ^ The agency is not a common earner ^ 

“Mercantile agent” has been distinguished from 
“commercial agency” or “mercantile agency”® 

§ 2. Regulation and Control 

Generally a mercantile agency may be required to take 
out a license and to pay a license tax 

Generally the requirement of obtaining a license 
and payment of a license tax may be imposed on 
a mercantile agency 

Furnishing commercial credit reports and sending 


1 . NT—In re U S Mercantile Re- 
portingr & Collectingr Ass’n, 4 N 
TS 916 

Tex —Coiptui JUns cited in. Mer¬ 
chants Red Book Co v State, 125 
SW2d 279, 281, 132 Tex 470, an¬ 
swer to certified question con- 
foimed to, CivApp. 126 S W 2d 
705 

2. US —^Zugalla v International 
Mercantile Agency, NJ, 142 F 
927, 930, 74 CCA 97 

Tex—Corpus JUiis quoted in Mer¬ 
chants Red Book Co y State, 125 
SW2d 279. 281, 132 Tex 470, an¬ 
swer to certified question con¬ 
formed to. Civ App, 126 S W.2d 
705 

40 C J p 636 note 2. 

Similar deOnitlomi 
“Establishments which make a 

business of collecting information 

relating to the credit, character, re¬ 


sponsibility and reputation of mer¬ 
chants for the puipose of furnishing 
the information to subscribers" 

Mo—Brookfield y Kitchen, 63 SW 
826, 826, 163 Mo 546 
Tex—Goipns Jons quoted In Mer¬ 
chants Red Book Co v State, 125 
SW2d 279, 281. 132 Tex 470. an¬ 
swer to certified question con¬ 
formed to. Civ App, 126 S W 2d 
705 

40 C J p 636 note 2 ta] 

3. S D —State v. Morgan, 48 N W 
314, 2 SD 32 

4. Pa—Ralph v Fon Dersmith, 8 
Fa Super 618 

SD—State y Morgan, 48 NW 314, 2 
SD 32 

40 C J p 637 note 4. 

5. S D —State v Morgan, supra. 

40 C J. p 637 note 10 
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6. Mo—Brookfield v Kitchen, 63 S 
W 825, 163 Mo 546 

7. Ga —^Assets Realization Co v 
Lewis, 103 S E 463, 150 Ga 301 

87 CJ p 217 note 20—40 CJ p 687 
note 13 

Entity not subject to tax 

(1) Brokerage company investigat¬ 
ing credit of persons applying for 
loans from certain company and not 
reporting on credit foi any one other 
than loan company was not subject 
to tax as "commercial agency "—Gul¬ 
ly y Gulfport Loan & Brokerage Co, 
151 So 721, 168 Miss 449 

(2) A credit reporting agency, or¬ 
ganized for purpose of investigating 
credit of retail customers, was not 
subject to gross receipts tax as "com¬ 
mercial agency," notwithstanding 
agency was organized for private 
gain, where agency acted solely in co¬ 
operation with retail merchants’ as- 
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them through the mails do not constitute interstate 
commerce, and such business is subject to state reg¬ 
ulation, as discussed in Commerce § 31. 

§ 3. Creation and Effect of Relation as be¬ 
tween Agency and Its Subscribers 

Generally the contract between a mercantile agency 
and the subscriber is contrued strictly against the party 
who prepares it The agency must comply with a con¬ 
tract provision for delivery of a credit guide or book in 
oroer to render the subscriber liable under the contract. 

As ill the case of contracts, generally, under rules 
stated in Contracts § 324, the contract between the 
agency and the subscriber is usually construed strict¬ 
ly against the party who prepares it 8 It has been 
held that a contract whereby the subscribers pay a 
money consideration must be given a construction 
which will entitle the subscribers to receive some¬ 
thing which may be of assistance to them in deter¬ 
mining whether or not to extend credit ® Gener¬ 
ally there must be due compliance by the agency with 
the provision of the contract for the delivery to the 
subscriber of a credit guide or book, in order to 
render the subscriber liable under the contract 

§ 4. - Duty to Exercise Care and Dili¬ 

gence 

In the absence of contractual obligation therefor, a 
mercantile agency does not guarantee the reliability of in¬ 
formation furnished While the agency may be liable 
for negligence in securing and communicating information 
It may limit its liability by contract provision, subject to 
the rule, sometimes recognized, that such provision is con¬ 
strued strictly against the agency. 

In the absence of contractual obligation therefor, 
the agency by its contract to furnish the informa¬ 
tion does not guarantee the reliability of the infor¬ 


§ 4 

mation,ii all that is required of the agency is that 
It make due and diligent inquiries in regard to the 
financial standing of the customer it has been 
stated broadly that, in the absence of fraud or de¬ 
ceit, the agency is answerable to the subscriber, with 
respect to information furnished, according to the 
terms of the contracts and to such terms only 

According to some cases, unless exempted by con¬ 
tract, the agency may be liable for negligence in se¬ 
curing and communicating information.^^ 

A mercantile agency may by contract protect it¬ 
self from the consequence of errors in the collec¬ 
tion and transmission of information by its officers 
or agents,^^ but, according to some cases, such a 
limitation is construed strictly against the agency,^® 
and the rule that a contract by which the subscrib¬ 
ers pay a money consideration must be given a con¬ 
struction which will entitle them to receive some¬ 
thing which may be of assistance to them in deter¬ 
mining whether or not to extend credit, as consid¬ 
ered supra § 3, applies to the construction of the 
clause of a contract so limiting the liability of the 
agency as not to include wrongful information fur¬ 
nished through negligence While it has been held 
that, where the contract stipulates that the agency 
shall not be responsible for any loss caused by the 
neglect of its agents, attorneys, clerks, or employees, 
in procuring, collecting, and communicating the in¬ 
formation, the agency is not liable, whether the neg¬ 
ligence of the agent or attorney, etc, is merely ordi¬ 
nary negligcnce^s or gross negligence, ^9 according 
to some cases, notwithstanding a contract provision 
that the agency shall not be liable for loss or in¬ 
jury caused by it or by any of its officers or agents 
in procuring, collecting, and communicating infor- 


Bociation, in that association contrib¬ 
uted information to agency and in 
turn obtained service from agency 
on basis of charges fixed or approved 
by themselves —Merchants Red Book 
Co V State. 125 S W 2d 279. 132 Tex 
470, answer to certified question con¬ 
formed to, CivApp, 126 SW2d 705 
8L NT —Munro v Bradstreet Co, 
165 NTS 833, 170 App Div 294 

9. NT —^Munro v Bradstreet Co, 
supra 

10. Mo —Barr & Widen Mercantile 
Agency Co v. Rodick, 47 Mo App 
298 

40 CJ p 637 note 18 [a]-[c] 

11- N T —Xiques v Bradstreet Co , 
24 NTS 48, 70 Hun 334, 344, af¬ 
firmed 36 NH 740, 141 NT 605 
40 C J p 638 note 25 
Express provision that aoenraey not 
gnarantoed 

Credit bureau was not liable to 


chent for negligently omitting mort¬ 
gage from crudit leport, in absence 
of fraud or deceit, where contract 
with client provided that accuracy 
of such report was not guaranteed 
and bureau was independent contrac¬ 
tor —Globe Home Improvement Co 
V Perth Amboy Chamber of Com¬ 
merce Cl edit Rating Bureau, 182 A 
641, 116 NJLaw 168, 102 ALR 
1068 

IS. N T ■—Xiques v Bradstreet Co , 
24 NTS 48, 70 Hun 334, affirmed 
36 NB 740. 141 NT 605 

13. N J —Globe Home Improvement 
Co V Perth Amboy Chamber of 
Commerce Credit Rating Bureau, 
182 A 641, 116 NJLaw 168, 102 
ALR 1068 

14. NT—People v May, 147 NTS 
487, 162 AppDiv 216, affirmed 106 
NB 1039. 212 NT 661 

40 CJ p 638 note 27 
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15. U S —^Duncan v Dunn, C C Pa , 
8 P Cos No 4,131, 7 Wkly N C 246 
N J —Corpus JnxiB cited in Globe 
Home Improvement Co v Perth 
Amboy Chamber of Commerce 
Credit Rating Bureau, 182 A Gll, 
116 NJLaw 168, 102 ALR 1068 
N T —^Xiques v Bradstreet Co , 24 
NTS 48, 70 Hun 334, affirmed 36 
NB 740, 111 NT 605 


10. Pa—Crew v. Bradstreet Co, 19 
A 600, 134 Pa 161, 19 Am S R 
681, 7 LRA 661 

17- N T —^Munro v Bradstreet Co , 
155 NTS 833, 170 AppDiv 294 

18. US —Duncan v Dunn, C,CPa, 
8 FCas No 4.134, 7 WklyNC 246 

19. US—^Duncan v Dunn, supia 
40 CJ p 639 note 39. 
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mation, the agency may be liable for false reports 
made knowmgly^O or as the result of gross mis¬ 
takes or negligence 21 It has been held that a con¬ 
tract stipulating for exemption from liability be¬ 
cause of the negligence, etc, of the agency’s agents, 
servants, etc., but not including the negligence of 
the agency itself, will not protect such an agency 
from liability for a loss occasioned by issuing its 
printed report with a gross error therein, where the 
information furnished by its agents was correct and 
the error occuried in the printing of the report, 
such error being regarded as that of the agency it¬ 
self 22 When It IS stipulated that a mercantile 
agency shall not be liable for any loss or injury 
caused by neglect or other act of its officers or 
agents, in piocunng, collecting, and communicat¬ 
ing information, the agency cannot be held liable to 
subscribers for the consequences of misrepresen¬ 
tation, unless it IS so grossly negligent in acquir¬ 
ing or communicating such information that its con¬ 
duct in effect amounts to a fraud,22 and a like rule 
has been recognized with respect to such a provi¬ 
sion exempting from liability, which includes the 
neglect or act of the agency as well as that of its 
officers or agents 24 

Guaranteeing reliahility of information The 
agency may guarantee the accuracy of its informa- 
tion,25 agreeing to pay a fixed sum, up to the amount 
of any loss which should be sustained by reason of 
the inaccuracy of the information,26 the damages 
to be paid not to exceed the amount of loss actu¬ 
ally sustained by its subscriber 27 

§ 5. -Scope of Use of Information 

A mercantile agency is not liable for an injury suf¬ 
fered by a subscriber from a use of the information out¬ 
side his legitimate business, where the contract limits the 
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use of the information to the subscriber’s legitimate busi¬ 
ness. 

If the contract confines or limits the use that may 
be made of the information by the subscriber to that 
of his legitimate business, the agency is not liable 
for damages suffered by the subscriber from a use 
of the information foreign to his legitimate busi¬ 
ness 28 

§ 6. Effect of Relation as between Subscrib¬ 
ers and Third Persons 

Under some circumstances, patrons of a mercantile 
agency may be entitled to relief and redress with re¬ 
spect to statements and representations of others made 
to the agency, and may claim an estoppel in that regard 

Since statements and representations made to a 
mercantile agency are intended as much for the 
patrons of the agency as for the agcncy,29 the 
patrons will be entitled to relief and redress when 
they rely and act on such statements and represen¬ 
tations to their injury.20 When such statements 
and representations are communicated to a patron 
or the agency as being the statements and repre¬ 
sentations of the person making them, the patron re¬ 
lying and acting on them is in a position to claim 
an estoppel 8i It has been held that the person 
making the statements to the agency is liable not 
merely for his own statements, but also for the rat¬ 
ing assigned by the agency, based on such state¬ 
ments 22 

It has been held that the right to rely and act on 
statements and representations made to a mercan¬ 
tile agency is not general or common to all persons 
who may have patronized the agency,®® and that 
the right is limited and confined to the persons for 
whom such statements and representations are in- 
tended,®4 namely, those who have occasion to ap- 
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20. NY—^Munro v Bradstreet Co. 

166 NTS 833. 170 App Div 294 
ai. NY—^Munro v Bradstreet Co, 
supra 

22. Pa—Crew v Bradstreet Co. 19 
A 600. 134 Fa 161, 19 Am S R 681. 
7 LRA 661 

40 C J p 638 note 36 

23. NY —^Xiques v Bradstreet Co , 
24 NYS 48. 70 Hun 334, affirmed 
36 NE 740. 141 NY 605 

40 C J p 638 note 37 

24. NY —Bauman v Bradstreet Co. 
265 NYS 169, 238 AppDiv 617 

dross negUgmoa not shown 
Mercantile agency furnishing cred¬ 
it report summarizing its records 
was not grossly negligent because 
not searching for outstanding judg¬ 
ments against subscriber’s prospec¬ 
tive customer —^Bauman y. Brad- 
street Co, supra. 


as. NY— People v May, 147 NYS 
487, 162 AppDiv 216. affirmed 106 
NE 1039. 212 NY 661 

23. NY —People v May, supra 

27- NY—^People v May. supra 

28- Pa—Sprague v Dun, 12 Phila 
310 

29. Minn —^Irish-American Bank v 
Ludlum, 61 NW 1016, 49 Minn 
341—Stevens v Liudlum, *48 N W 
771, 46 Minn 160, 24 Am S R 210. 
13 LRA 270 

40 C J p 640 note 55 

30. N Y —Tindle v Birkett, 64 N E 
210, 171 NY 520, 89 Am S R 822 

40 C J p 640 note 56 

False statement to agency as 
Affecting validity of sale of per¬ 
sonal property see the C J S title 
Sales S 49, also 66 C J p 158 note 
2-p 160 note 31 
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Basis of action for deceit see 
Fraud 5 47 b 

31. Minn —Stevens v Ludlum, 48 
NW 771, 46 Minn 160, 24 Am S R 
210, 13 LRA 270 

Tex —Thomas v Fitts-Smith Dry 
Goods Co , Civ App , 161 S W 2d 
243 

Persons affected by equitable estop¬ 
pel generally see Estoppel SS 130- 
147 

32. NT—Tindle v Birkett, 64 N 
E 210. 171 NY 620, 89 Am S R 
822 

40 CJ p 640 note 59 

33. Minn —^Insh-Amen can Bank v 
Ludlum. 61 NW 1046, 49 Minn 
344 

34. Minn —^Irish-American Bank v 
Ludlum. supra. 
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ply and who have applied and received a report rel¬ 
ative to the person or concern in question 35 

§ 7. Effect of Relation as between Agency 
and Third Persons 

A mercantile agency may be entitled to redress with 
respect to the wrongful use by a nonsubscriber of in¬ 
formation furnished to subscribers by the agency 

Since the information supplied by a mercantile 
agency is confidential between it and its subscrib¬ 
ers, the agency may be entitled to redress with re¬ 
spect to the unauthorized use thereof by a nonsub¬ 
scriber.®® 

The question whether a communication relating 
to financial standing constitutes actionable defama¬ 
tory matter is discussed in Libel and Slander §§ 23, 
52, and whether such communication published by 


a mercantile agency is privileged in Libel and Slan¬ 
der § 119 

§ 8. Actions by or against Agencies 

A subscriber who has extended credit to a third per¬ 
son on the faith of erroneous information furnished by 
a mercantile agency need not sue such third person before 
bringing an action against the agency, where such third 
person is insolvent. 

It is not essential that a subscriber, who has ex¬ 
tended credit to a third person on the faith of er¬ 
roneous information furnished by the agency, should 
bring an action against such third person before 
bringing an action against the agency where such 
third person is insolvent 

Wheie the evidence is such as to justify a finding 
of gross negligence and of constructive fraud on the 
part of defendant agency, plaintiff subscriber is 
entitled to have the issues submitted to the jury.®® 


MESGAFTANS. Mercaptans may be broadly de¬ 
scribed as organic compounds havmg sulfide atoms 
They are divided mto two broad classes which aic 
commonly spoken of as simple mercaptans and sub¬ 
stituted mercaptans ^ 

MEBGENABY. One who is hired or paid for his 
work; a hirelmg, now only a soldier hired mto for¬ 
eign service.® 

MEEGEN-LAOE. The law of the Mercians, one 
of the three prmcipal systems of laws which pre¬ 


vailed m England about the begmnmg of the elev¬ 
enth century® 

MEEGEANDISE. 

In General 

The word ‘'mcichandise” is deiived from the Lat¬ 
in “merx,”^ and came mto use as a term to desig¬ 
nate the goods and wares exposed to sale in fairs 
and markets.® It is a veiy broad® and comprehen¬ 
sive'^ teim, having a wide,® well-defined,® and very 
extended^® meaning, and, m common understand- 


36. Minn—^Irish-American Bank v 
Ludlum, supra 
40 C J p 640 note 62 

36. NT—Jewelers' Mercantile 

Agency v Itothschild, 89 NTS 
700, 6 AppDiv 499 

Injunction to restrain 
Publication of false reports see 
Injunctions 6 136 

Use or publication of information 
by nonsubscriber see Injunc¬ 
tions i 149 c 

37. Pa—Crew v Bradstreet Co, 19 
A 600, 134 Pa. 161, 19 Am S R 681, 
7 LRA 661 

40 C J p 638 note 27 [a] 

38. NT—^Munro v Bradstreet, 165 
NTS 833, 170 App Div 294 

40 CJ p 638 note 35 [a] (1) 
Evidence held insaflloieiLt to au¬ 
thorize submission to jury of ques¬ 
tion as to gross negligence—^Xiques 
V Bradstreet Co, 24 NTS 48, 70 
Hun 384, affirmed 36 NB 740, 141 
NT 606 

1. US —Sales Affiliates v Hutzler 
Bros Co, DCMd, 71 FSupp 287, 
291. 


Simple meroaptao. 

A simple mercaptan is an orgajiic 
substance stemming from an alco¬ 
hol, in which the hydz oxyl group 
has been replaced by one hydrogen 
sulphide group (HS) —Sales Affili¬ 
ates V Hutzler Bios Co, supra 
Substituted lUieioaptaA 
A substituted mercaptan is a 
simple mercaptan in which one or 
more of the hydrogen atoms have 
been replaced by some other atom 
or groups of atoms Substituted 
mercaptans are agsun divisible into 
those of the nonpolar group which 
in solution do not ionize, that is, do 
not, when put in solution, break 
down into electrically charged par¬ 
ticles, both positive and negative, 
known as ions, and those of the po¬ 
lar group which do ionize in solu¬ 
tion This latter group includes 
both those of the acid-acting kind 
and those of the basic-acting kind — 
Sales Affiliates v Hutzler Bros Co, 
supra 

2. Webster New IntD 
Mexceaturies are those who have 
been hired to flght —Stephens v 
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State Civil Service Commission, 127 

A 808, 812, 101 N J Law 192. 

3. Black L D 

4. US —In re Hudson River Elec¬ 
tric Power Co , D C N T, 173 P 
934, 952 

5. NT —^Passaic Mfg Co v HofC- 
man, 3 Daly 195, 512 

NC—Raleigh Tire & Rubber Co v 
Morns, 106 SE 562, 564, 181 NC 
184 

6L Anz —^Russell v Central Com¬ 
mercial Co, 264 P 1081, 1082, 33 
Anz 349 

7. US —Groves v Slaughter, La, 
15 Pet 449, 506, 10 L Ed 800 

Mass—Sullivan v Ashfleld, 116 N 
E 565, 667, 227 Mass 24 

N T —^Mott v Reeves, 211 NTS 375, 
378, 125 Misc 511 

40 C J p 641 note 11 

8. Wash—Allen Lubricating Co v 
Phoenix Indemnity Co, 288 P 906, 
909, 157 Wash 295 

9. Iowa—Jewell v Sumner Tp, 84 
NW 973, 976, 113 Iowa 47. 

40 C J p 641 note 16 

10. Ky —W E Gunn & Co v Mon- 
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mg,of largely and distmcti^ signification While 
it IS said that it has no fixed and technical legal sig¬ 
nification,i^ it is also said that it has an appropriate 
meaning m law and that it should be constiued ac- 
coidinglyiB The term may be difficult of precise 
and comprehensive dclinition,^^ and it is recognized 
that it IS impossible to give a definition which will 
be a piopei test under all conditions The mean¬ 
ing of the term must be gathered fiom the context 


and subject.18 

As a Nonn 

The word “merchandise,” employed as a noun, is 
defined as meamng the objects of commerce,the 
subjects of commerce and traffic,20 whatever is usu¬ 
ally bought and sold in tiade, or market, or by mer¬ 
chants ,2i goods,22 wares,22 commodities,24 com¬ 
modities, goods, or wares bought and sold for 
gam,25 commodities or goods to trade with,26 a 


arch Coal & Coke Co. 267 SW 
166. 167. 206 Ky 412 
Mo—State v Jeffords, 64 S W2d 241, 
242 

Wash—^Allen Lubricating Co v 
Phoenix Indemnity Co. 288 P 906, 
909. 157 Wash 295 
40 C J p 641 note 13 
11- U S —U S V Mattio. C C A Cal. 
17 F2d 879. 880 

12. Mass —Empire Laboratories, 
Inc, V Golden Distributing Cor¬ 
poration, 164 NE 772. 773, 266 
Mass 418—Tupper v Bariett, 124 
NE 427, 428, 233 Mass 6C5 
Mich —^Patmos v Grand Rapids 
Dairy Co, 220 NW 724, 725, 243 
Mich 417 

Very large EdgmflcatioiL 
Mass —^New England & S S S Co v 
Commonwealth, 81 NE 286, 289, 
196 Mass 385, 11 Ann Cas 678 
1C. US—U S V Mattio, CCA Cal, 
17 P 2d 879, 880 

14. Ind—^Eent v Liverpool & Lon¬ 
don Ins Co. 26 Ind 294. 297, 89 
AmD 463 

NY—Mott V Reeves, 211 NTS 
376, 378, 125 Misc 511 

15. Iowa—Jewell v Suirner Tp , 84 
NW 973, 975, 113 Iowa 47 

10. US—U S V Mattio. CCACal, 
17 F 2d 879, 880 

17. Tenn—Morelock v Hail, 200 S 
W 519, 520, 138 Tenn 657 

18. Mass—^New England & S S S 
Co V Commonwealth. 81 NE 286, 
288, 289, 19'S Mass 385, 11 Ann Cas 
678 

Tenn —^Moreland v Hail, 200 S W 
619, 520, 138 Tenn 657 

19. U S —^Branch v Federal Trade 

Commission, C C A Ill, 141 F 2d 

31, 36—In re Miller Land & Live¬ 
stock Co, DC Mont, 56 FSupp 
34, 35 

Ariz—CorpoB Juris gnotad in Rus¬ 
sell V Central Commercial Co, 264 
P 1081, 1082, 33 Anz 319 
Gal—Ex parte Holmes, 203 P 398, 
399, 187 Cal 640 

Mich —^Frederick v Dettary Engi¬ 
neering Co, 28 NW2d 94, 96, 318 
Mich 253 

Mo —State v Jeffords, 64 S W 3d 241, 
242 

NY—^Davignon v Raquette River 
Paper Go, 66 NYS2d 249, 260, 


269 AppDiv 889—Mott v Reeves, 
211 NTS 375, 378, 135 Misc 511 
S C —Charleston Oil Co v Poulnot 
111 SE 454, 457. 143 SC 283. 60 
ALR 750 

Tenn—^Britt v Cook, 6 SW2d 322. 
167 Tenn 61 

Tex—Hobart Mfg Co v Joyce & 
Mitchell. CivApp, 4 S W 2d 185, 
188 

40 C J p 643 note 31 
Similarly ex;>re88ed 
The objects of business inter- 
coui sc —^Davignon v Raquette River 
Paper Co. 56 NTS 2d 249, 260. 269 
AppDiv 889 


20. Anr —CorpiLs Jnzl? quoted in 
Russell V Central Commercial Co, 
264 P 1031, 1082, 33 Anz 349 
40 C J p 642 note 33 


21. Anz —Corpus Juris quoted u 
Russell V Cential Commercial Co, 
264 P 1081, 1082, 33 Anz 349 

Cal—Ex parte Holmes, 203 P 398, 
399 187 Cal 610 

Mich —Frederick v Dettary Engi¬ 
neering Co, 28 NW2d 94, 96, 318 
Mich 262 

Mo—State v Jeffords, 64 SW2d 241, 
242 


NY—Mott V Reeves, 211 NTS 375, 
378, 126 Misc 611 

S C —Charleston Oil Co v Poulnot, 
141 SE 154, 457. 143 SC 283, 
60 ALR 750 


Tex—Hobart Mfg Co v Joyce & 
Mitchell, CivApp, 4 SW2d 186, 
188 

40 C J p 642 note 36 
Sunilarly defined 

(1) Whatever is usually bought or 
sold in ti ade —^Branch v Federal 
Trade Commission, CCA Ill, 141 F 


2d 31, 36—In re Miller Land & Live¬ 
stock Co. DC Mont, 56 FSupp 34, 
35 


(2) Such things as are usually 
bought and sold In trade by mer¬ 
chants—Frederick v Dettary Engi¬ 
neering Co, 28 NW2d 94, 96, 318 
Mich 252—McPartin v Clarkson, 215 
NW 338, 339, 210 Mich 390 

(3) Whatever is usually bought 
and sold in trade or market—Britt 
v Cook, 6 S W2d 322, 167 Tenn 54 


22. U S —In re Miller Land & Live¬ 
stock Co, DC Mont, 56 F Supp 
34. 35 

Anz—Corpus Juris quoted In Rus¬ 
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sell V Central Commercial Co. 264 
F 1081. 1082, 33 Anz 349 

Cal—Ex paite Holmes, 203 P 398, 
399, 187 Cal 610 

Mo—State v Jeffords, 61 SW2d 
241, 212 

NT—Mott V Reeves. 211 NTS 375, 
378, 125 Misc 511 

SC—Charleston Oil Co v Poulnot, 
141 SE 454, 457, 113 SC 283, 60 
ALR 750 

Tex—Hobart Mfg Co v Joyce & 
Mitchell. CivApp, 4 S W 2d 185, 
ISS 

40 C J p 641 note 29 

23. US —In re Miller Land & Live¬ 
stock Co. DC Mont. 56 FSupp 
34, 36 

Axiz—Coipus Juris quoted lu Rus¬ 
sell V Central Commercial Co, 
264 P 1081, 1082, 33 Anz 319 

Cal—^Ex parte Holmes, 203 P 308, 
399. 187 Cal 640 

NY—Mott V Reeves. 211 NTS 375, 
378, 126 Misc 511 

S C —Charleston Oil Co v Poulnot. 
141 SE 454. 457, 143 SC 283, 60 
ALR 760 

Tex—Hobart Mfg Co v Joyce & 
Mitchell, CivApp, 4 SW2d 185, 
188 

10 C J p 642 note 35 

24. Anz—Corpus Juris quoted in 
Russell v Central Commez cial Co, 
261 P 1081, 1082 33 Anz 349 

Cal—^Ex parte Holmes, 203 P 398, 
399, 187 Cal 640 

Mo—State v Jeffoids. 64 S W 2d 241, 
242 

NT—Mott V Reeves, 211 NTS 876, 
378, 125 Misc 511 

S C —Charleston Oil Co v Poulnot, 
141 SE 451, 457, 143 SC 283. 60 
ALR 750 

Tex—^Hobart Mfg Co ▼ Joyce & 
Mitchell. CivApp 4 S W 2d 185,, 
188 

40 C J p 641 note 26 

25. Anz —Oorpus Juris quoted In 
Russell V Central Commercial Co, 
264 P 1081. 1082, 33 Anz 349 

40 C J p 641 note 27 

20. Anz —Corpus Juris quoted in 
Russell V Central Commercial COr 
264 P 1081, 1082, 33 Anz 849 

40 C J p 641 note 28. 
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commeicial commodity or commercial commodities 
in geneial 27 

The term is also defined as meaning things which 
aie oidinaiily bought and sold,28 anything mova¬ 
ble,29 anythmg customarily bought and sold for 
profit,20 any movable object of tiado or traffic,2^ 
any aiticle which is the object of commerce, or 
which may be bought or sold in tiade;32 the staple 
of a mercantile business ,23 that which is parsed 
from hand to hand by puichase and sale 2i 

In a more restricted sense the term is defined as 
meaning something that is sold eveiy day, and is 
constantly going out of the store and being re¬ 
placed by other goods,36 goods which are kept m 
stock for sale and, on being sold, are replaced by 
other goods 26 


At one time the word "merchandise'^ was applicar 
ble only to those articles kept in stock and sold by 
people geneially known as merchants 37 The term 
IS still used to denote all those things which mer¬ 
chants sell,28 cither at wholesalers oi retail,^® as 
di'y goods, hardware, groceries, dings, etc 

However, in modem usage the woid has a bioad- 
er meaning,■*2 and now coveis all kinds of peisonal 
piopeity which is bought and sold in the market ^2 
Thus it ombiaces all articles of commerce,'* ^ evciy 
article of traffic,^® which is propeily cmbiaced in 
a commeicial regulation,^6 foreign or domestic ^7 

While, as stated in the previous subdivision, the 
word “meichandise" is broad and compichcnsive, it 
IS subject to certain limitations and icstiictions.^2 
Although it IS sufficiently comprehensive to include 


27. Ariz —CorpiLB Jnzls guoted in. 
Russell V Central Gommei cial Co, 
264 P lOSl. 1082, 33 Ariz 349 
40 C J p 641 note 22 

28 Anz —Corpus Jnzis gnoted m 
Russell V Central Commercial Co, 
261 P 1081, 1082, 33 Anz 349 
40 C J p 642 note 31 

29. Ill—Kohlsaat v O'Connell, 99 
KE 689. 600. 255 Ill 271 

Ky—B Gunn & Co v Monarch 
Coal & Coke Co, 267 S W 166, 167, 
206 Ky 412 

NT—Utica Trust & Deposit Co v 
Decker. 215 NTS 669, 671, 217 
AppDiv 137 

Tex —^Hobart Mfg Co v Joyce & 
Mitchell, CivApp, 4 SW2d 185, 
188 

30. Anz —Cozpna Jnns guoted in 
Russell V Central Commercial Co , 
264 P 1081, 1082, 33 Anz 319 

Ky—B Gunn & Co v Monarch 
Coal & Coke Co. 267 SW 166, 167, 
206 Ky 412 

N T —Utica Trust & Deposit Co v 
Decker. 215 NTS 669, 671, 217 
AppDiv 137 

Tex—Hobart Mfgr Co v Joyce & 
Mitchell. CivApp, 4 SW2d 186, 
188 

40 C J p 641 note 25 
Shmlarly defined 

Every article of traffic customar¬ 
ily bought and sold for a profit — 
Melhtz V Sunfleld Co. 129 A 228, 
231, 103 Conn 177 

31. Anz — Oorpna Juris guoted In 
Russell V Central Commercial Co, 
264 P 1081, 1082, 33 Anz 349 

40 C J p 641 note 24 
Smularly defined 

Anything movable customanly 
traded in by merchants—In re Lau¬ 
reate Co . Inc, C C A NT, 294 F 668, 
670. 

SSL Anz— Oorpus Juris guoted in 
57C JS-67 


Russell v Central Commercial Co, 
264 P 1081. 1082, 33 Anz 349 

40 C J p 641 note 23 

33. Anz — Corpus Juris guoted in 
Russell v Central Commercial Co. 
264 P 1081, 1082, 33 Anz 349 

40 C J p 642 note 32 

34. Anz — Corpus Juris guoted in 
Russell '•r Central Commercial Co, 
264 P 1081, 1082, 33 Anz 349 

40 C J p 642 note 80 

35. Ark —Gretzmger v Wynne 

Wholesale Grocery Co, 35 S W 2d 
604, 606, 183 Ark 303—Root Re¬ 
fineries V Gay Oil Co , 284 S W 26, 
27, 171 Ark 129, 46 ALR 979 

Idaho—^Boise Ass’n of Credit Men 

V Elhs, 141 P 6, 9, 26 Idaho 438, 
LRA1916E 917 

Mich —^Patmos v Grand Rapids 

Dairy Co. 220 NW 724, 726, 243 
Mich 417 

30. RI—Gaspee Cab v McGovern, 
153 A 870. 871, 61 Rl 247. 

37. N T —^Utica Trust & Deposit Co 

V Decker, 216 NTS 669, 672. 217 
App Div 137 

38 NT—Mott v Reeves, 211 NT 
S 375, 378, 125 Misc 611 

S C —Charleston Oil Co v Poulnot, 
141 SE 464. 457, 143 SC 283, 60 
ALR 760 

Tex —^Hobart Mfg Co v Joyce & 
Mitchell, CivApp, 4 SW2d 185, 
188 

40 C J p 642 note 42 

39. NT—Mott V Reeves, 211 NT 
S 375, 878, 125 Misc 511 

S C —Charleston Oil Co v Poulnot, 
141 SE 464, 467, 143 SC 283, 60 
ALR 750 

Tex —Hobart Mfg Co v Joyce & 
Mitchell, CivApp, 4 SW2d 186, 
188 

40 C J p 642 note 43 

40. NT—Mott V Reeves, 211 NT 
S 375, 378, 125 Misc 511 

S C —Charleston Oil Co v Poulnot, 
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141 SE 454, 457. 143 SC 283, 60 
ALR 760 

Tex—Hobazt Mfg Co v Joyce & 
Mitchell. CivApp. 4 SW2d 186, 
188 

40 C J p 643 note 44 

41. NT—^Utica Tiust & Deposit 
Co V Decker. 216 NTS 660, 672, 
217 App Div 137—Mott v Reeves, 
211 NTS 376, 378, 126 Misc 611 

S C —Charleston Oil Co v Poulnot, 
141 SE 454, 457, 143 SC 283, 60 
ALR 760 

Tex—Hobart Mfg Co v Joyce & 
Mitchell, CivApp, 4 SW2d 185, 
188 

40 C J p 642 note 15 

42. NT —^Utica Trust & Deposit Co 

V Decker. 215 NTS 669, 672, 217 
App Div 137 

43. NT—Ulica Trust & Deposit Co 

V Decker, supra 
40 C J p 642 note 41 

44. La —State v Holmes, 28 La. 
Ann 765. 767, 26 AmR 110 

45. US—Groves v SlTU<?hter, La, 
15 Pet 449, 506, 10 L Ed 800 

Ky—W B Gunn & Co v Monarch 
Coal & Coke Co. 267 S W 166, 167, 
206 Ky 412 

NT—Mott V Reeves, 211 NTS 875, 
378. 125 Misc 511 
40 C J p 642 note 38 

40. US—Groves v Slaughter, La, 
15 Pet 419, 606, 10 L Ed 800 
NT—Mott V Reeves. 211 NTS 375, 
378. 125 Misc 611 

Tex—^Harris v Willis, CivApp, 187 
SW 763 

47. NT —^Mott V Reeves, 211 NT. 
S 375, 378, 126 Misc 611 

40 C J p 642 note 40 

48. U S.—Citizens’ Bank v Nantuck¬ 
et Steamboat Co, CCMass, 6 F 
Cas No 2,730, 2 Story 16, 53 

Mass—Empire Laboratories, Inc, v. 
Golden Distributing Corporation 
164 NE 772, 773, 266 Mass 418. 
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every tangible species of personal property,it is 
usually applied to personal chattels only,^^ and to 
those which arc not required for food or immediate 
support,but such as remain after having been 
used®^ or which are used only by a slow consump¬ 
tion The term is also hmited to subjects of com¬ 
merce, goods, wares, and commodities, havmg a 
sensible intnusic value,^^ and ordinarily is applied 
only to articles havmg an intrinsic value in bulk, 
weight, or measure, and which are bought and sold 5o 
The fact that a thing is sometimes bought and sold 
does not make it merchandise,5 5 the term being 
usually if not universally limited to thmgs that are 
oidmanly bought and sold, the subjects of com¬ 
merce and traffic.57 When not otherwise limited 
the word ‘Merchandise^’ mcludes commercial com¬ 
modities m geneial, whatever their nature.58 It 
usually conveys the idea of personalty used by mei> 


chants m the course of trade,59 and is usually, if not 
universally, applied to property which has not yet 
reached the hands of the consumer 50 Under some 
circumstances, when the teim is employed to de¬ 
scribe the goods of a merchant, it may properly be 
limited to goods intended for sale 5i On the other 
hand, the word may cover property mtended for use 
and not for sale,52 particularly where it is used to 
describe the goods of some person other than a mer¬ 
chant S3 

Literally, the word "merchandise” connotes some¬ 
thing tangible,S4 such as goods, wares, commodi- 
ties,S5 as distmguished from intangibles, such as 
choses m action, credits, rights, services SS As usu¬ 
ally defined, the word refers to tangible physical ob- 
jectsS7 or articles,S8 and is limited to tangible prop¬ 
erty which may be the subject of sale S9 Thus, as 
a general rule, mere evidences of valuers g^ch as an- 


49. Ey—Cincinnati Times Star Go 
V. Clay. 243 SW 16. 17. 196 Ky 
465 

GO Mich —Corpu •Tails oitad u 
Patmos V Grand Rapids Dairy Co , 
220 NW 724. 726. 243 Mich 417 

SC—Charleston Oil Co v Poulnot, 
141 SE 454. 457. 143 SC 233. 
60 ALR 750 

40 C J p 642 note 60 

51. Mich —Oorxnui jTazls cntea la 
Patmos V Grand Rapids Dairy Co. 
220 NW 724, 726. 243 Mich 417 

S C —Charleston Oil Co v Poulnot, 
141 SE 454. 457. 143 SC 283. 60 
ALR 760 

40 C J p 642 note 61 

52 . SC—Charleston Oil Co v. Foul- 
not. supra 

40 C J p 642 note 62 

53. SC—Charleston Oil Go y 

Poulnot, supra 

40 G J p 642 note 58 

54. Mass —^Empire Lahoratories. 

Inc, V Golden Distributing Cor¬ 
poration, 164 N E 772, 773. 266 
Mass 418 

65. Ind—^Indiana Bond Co y Oale, 
54 NE 407, 408, 22 IndApp 693, 
72 Am SR 326 

40 CJ p 642 note 47 

66. Mich—^Patmos v Grand Rapids 
Dairy Co, 220 NW 724. 725, 243 
Mich 417 

40 CJ p 643 note 57 

57. Iowa—Van Patten v Leonard, 
8 N.W. 834, 836, 65 Iowa 520 

68. Wash—^Allen Lubricatina Co v 
Phoenix Indemnity Co, 288 P 906, 
909, 167 Wash. 295 


Article in Inggagre or on person 
“Undoubtedly, even m the common 
meanina of the word, an article may 
be merchandise, though earned in a 
trunk or handbag, or upon the per¬ 
son “—U S V Mattio, CCA Cal, 17 
F 2d 879, 880 

59. Ky —"W E Gunn & Co y Mon¬ 
arch Coal & Coke Co. 267 SW 
166. 167, 206 Ky 412 
Mo —State y Jeffords. 64 S W 2d 241, 
242 

40 C J p 642 note 48 

Similarly expressed 

“That which, if sold by a mer¬ 
chant, in the course of his business 
as such, may, with propriety, be 
termed merchandise, could not be 
truly so styled, if sold by a farmer 
The linsey or linen of a farmer, 
which he sells, are not merchandise 
But should a merchant buy 
them, and again vend them, or keep 
them for sale, in the course of his 
mercantile pursuits, they would be 
merchandise"—W B Gunn & Co y 
Monarch Coal & Coke Co, 267 SW 
166, 167, 206 Ky 412—Dyott v 

Letcher. 6 JJ Marsh (Ky) 641, 648 

60- U S —The Marine City, D C 
Mich. 6 F 413. 415 
40 CJ p 642 note 49 

81. Me—^Hartwell y Califorma Ins 
Co. 24 A 954, 84 Me 624 
Tenn—Morelock v Hail, 200 SW 
619, 620. 138 Tenn 657 
Tex—Hobart Mfg Co v Joyce & 
Mitchell, CivApp, 4 SW2d 185. 
188 

62. Me—^Hartwell y California Ins 
Co, 24 A 954, 84 Me 624 
Tenn—Morelock y Hail, 200 SW 
619, 520, 138 Tenn 657 
Tex—^Hobart Mfg Co y Joyce & 
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Mitchell, Civ App. 4 S W 2d 185, 
188 

63. Me—^Hartwell y California Ins 
Co. 24 A 954, 84 Me 524 

Tenn—Morelock y Hail, 200 SW 
619, 620, 138 Tenn 667 

Tex—^Hobart Mfg Co v Joyce & 
Mitcbell. Civ App, 4 S vv 2d 185, 
188 

64. US —Green-Fulton-Cunningham 
Co V Security Trust Co. CCA 
Mich, 4 F2d 813, 315 

Mo—State v Jeffords. 64 S W2d 241, 
242 

65. US —Green-Fulton-Cunmngham 
Co y Security Trust Co, CCA 
Mich, 4 F 2d 313, 316 

66. US—Green-Fulton-Cunningham 
Co V Security Trust Co. supra 

67- Anz —Garrison y Luke. 78 P. 
2d 1120, 1124, 62 Anz 50 

6B. Cal—Gayer y Whelan, 138 P 2d 
763, 767, 69 Cal App 2d 255 

69. Mass —Empire Labor atones. 

Inc, y Golden Distributing Cor¬ 
poration. 164 NE 772, 773, 266 
Mass 418 

Similarly exprezMd 
It has been held to be synonymous 

with tangible property which could 

be sold 

Mass—Tupper v Barrett, 124 NE 
427, 428. 233 Mass 665 

Mich —^Patmos y Grand Rapids 
Deary C!o, 220 NW 724, 726, 243 
Mich 417 

7Ck US —^In re Hudson River Elec¬ 
tric Power Co , D C N T, 178 P. 
934. 952 

40 C J P 642 note 54. 
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nuities,*^! bills, bonds,7* checks,74 credits,75 debts 
due on account,76 legacies,77 mere bookkeeping as¬ 
sets which are not tangible assets and could not be 
sold,'^® money,79 notes,*® policies of insurance, 
stocks,** or other mere representations or measures 
of actual commodities or values** are not meichan- 
dise However, gold com has been held to be meiv 
ohandise see 14 C J S p 1314 note 88, and it has 
been indicated that the term is broad enough to m- 
clude stocks or shares in incoiporated companies.*^ 

Lave stock does not usually come withm the term 
"merchandise,” yet sometimes it may,** and the 
same is true of a turbme** and a track.*7 The fol¬ 
lowing notes contain examples of other property 
which has been held to be** or not to be** merchan¬ 


dise; for other examples see 40 C J. p 643 notes 
62-83. 

^'Merchandise” has been held equivalent to, or 
synonymous with, "goods, wares, and merchan¬ 
dise” see 38 G JS p 945 note 35, and "wares;”*® 
and has been compared with, or distinguished from, 
"commodity^’ generally see 15 0 J.S. p 588 note 18, 
and "commodity” as that word is used m statutes 
dealmg with monopolies see the C.J.S. title Monop¬ 
olies § 29, also 41 C.J. p 122 note 79%, and 
"stock ”*i 

As a Verb 

To trade or traffic in whatever is usually bought 
or sold in trade or market, or by merchants,** to 
trade, buy, and sell articles of commerce.** 


71- us —Citizens' Bank v Nan¬ 
tucket Steamboat Co, G C Mass , 

5 FCa^ No 2,730, 2 Story 16. 63 

72. U S —Citizens* Bank v Nan¬ 
tucket Steamboat Co, supra 

Ind—Indiajia Bond Co v Osle, 64 
NB 407, 408, 22 Ind App 698, 72 
Am SR 326 

Puerto Rico —U S v Birieuz, 6 
Puerto Rico Fed 515, 518 

Bsak bills 

U S —In re Hudson River Electric 
Power Co, DC NT, 173 F 984, 
962 

40 C J p 643 note 66 

Bins of ladlnsT 

U S —Citizens' Bank v. Nantucket 
Steamboat Co, CCMass, 6 FCas 
No 2,730, 2 Story 16. 63 

Ind—Indiana Bond Co v Ogle, 54 
NE 407, 408, 22 Ind App 698, 72 
Am SR 326 

Puerto Rico —S v Bineuz, 6 
Puerto Rico Fed 616, 618 

73. US—Citizens* Bank v Nan¬ 
tucket Steamboat Co, CCMass. 

6 FCas No 2,730, 2 Story 16. 53 

Ind —^Indiana Bond Co v Ogle, 64 N 

B 407. 408, 22 Ind App 693, 72 
Am S R 326 

Puerto Rico —^U S v Bineuz, 6 
Puerto Rico Fed 616, 618 

74. US —Citizens' Bank v Nan¬ 
tucket Steamboat Co. C C Mass. 6 
F CcLS No 2,730, 2 Story 16, 63. 

Ind—^Indiana Bond Co v Ogle, 54 N 
E 407, 408. 22 Ind App 693, 72 Am 
SR 826 

Puerto Rico —^U S v Bineuz, 6 
Puerto Rico Fed 615, 518 

75. U S —Green-Fulton-Cunningham 
Co V Security Trust Co, CCA 
Mich, 4 F2d 313, 316 

75. US—Citizens* Bank v Nan¬ 
tucket Steamboat Co, CCMass, 
6 FCas No 2.780, 2 Story 16. 63 

77. US —Citizens* Bank v Nan¬ 
tucket Steamboat Co, supra. 

78. Mass —^Empire Laboratories, 
Inc, v. Golden Distributing Cor¬ 


poration, 164 NE 772, 773. 266 
Mass 418 

79. US —^Kuter v Michigan Cent 
R Co, CCIll, 14 FCas No 7,955, 1 
Biss. 36, 38 

Puerto Rico —^U S v Bineuz, 6 
Puerto Rico Fed 615, 618 

80. US —Citizens' Bank v Nantuc¬ 
ket Steamboat Co, C C Mass, 5 F 
Cas No 2.730, 2 Story 16, 63 

Ind—Indiana Bond Co v Ogle, 54 
NE 407, 408. 22 Ind App 593, 72 
Am SR 326 

Puerto Rioo —U 8 v Bineuz, 6 
Puerto Rico Fed 515, 618 

81. U S —Citizens' Bank v Nan¬ 
tucket Steamboat Co, C C Mass, 6 
FCas No 2,730, 2 Story 16, 63 

Ind—^Indiana Bond Co v Ogle, 64 
NE 407, 408. 22 Ind App 693, 72 
Am SR 326 

Puerto Rico —^U S v Bineuz, 6 
Puerto Rico Fed 515, 518 
80. Puerto Rico—U S v. Bineuz, 
supra 

83. U S —S V Birieux, supra. 

84. Mass—Tisdale v Harns, 20 
Pick 9, 13 

85. US—Brown v U S, DClll, 
298 F 177. 

40 C J p 643 notes 59. 60 
Horses in charge of drivers 

"Horses and trucks may, indeed, 
be merchandise They are so, in a 
mercantile sense, when shipped or 
put aboard a vessel as merchandise, 
hut when they are dnven aboard in 
charge of their drivers, who are pas¬ 
sengers, and remaan in their charge 
upon the tnp, they are not shipped, 
taken in, or put on board as 'mer¬ 
chandise'"—The Garden City, DC 
N T, 26 F 766, 770 

88. Turbine 

"While a turbine would not be 
regarded as merchandise, if handled 
by a country store, we think it may 
very properly be described as mer¬ 
chandise when handled and shipped 
by the General Electric Company" 

1059 


—Johnson Transfer & Freight Lines 
V American Nat Fire Ins. Co., 79 
SW2d 687, 689, 168 Tenn 614, 99 
ALR 277 

87. U S —The Garden City, D C N T., 
26 F 766, 770 

88. Held merchandise 

(1) Alcoholic beverages—Com¬ 

monwealth V Moriarty, 40 NE2d 
307, 309, 311 Mass 116 

(2) Automobile—^Discount Corpo¬ 
ration V C E Fay Co, 30 NE 2d 876, 
880, 307 Mass 577, 132 ALR 619 

(3) Gunny sack containing furs. 
—Lang V Illinois Greyhound Lines, 
28 NE2d 346, 306 Ill App 269. 

(4) Petroleum products, includ¬ 
ing gasoline, oil, and grease 
Conn—Mellitz v Sunfleld Go, 129 A. 

228, 231, 103 Conn 177. 

S C —Charleston Oil Co v. Poulnot 
141 SE 454, 457, 143 SC 283, 60 
ALR 750 

Wash —Allen Lubricating Co v 
Phoenix Indemnity Co, 288 P 906, 
909, 157 Wash 296 

* 

89. Held not merohandlse 

(1) Ahstiact of land title—^Dug¬ 
gan Abstract Co v Moore, Tex Civ. 
App, 139 SW2d 198, 201 

(2) Flee game on pin ball ma¬ 
chine —Gayer v Whelan, 138 P 2d 
763, 767, 59 Cal App 2d 266 

(3) Lottery tickets—^U S v. Bi- 
rieux, 5 Puerto Rico Fed 515, 518, 
619 

(4) Real property—U S v. Bi¬ 
rieuz, supra. 

(5) Ships—^U S V Bineuz, supra 

90. Gal —^Ez parte Holmes, 203 P. 
398, 399, 187 Cal 640 

91. Iowa—Jewell v Sumner Tp, 84 
NW 973, 976, 113 Iowa 47 

98. Ey —^Ellis V Commonwealth, 
217 SW 868, 186 Ey 494 

93. Tez.—Central Power & Light 
Co V. State, Civ App., 165 S.W. 
2d 920, 926. 



MERGEAND18E—MERCEANT 


57 C.J.S. 


Gross Beferonces and Fluases 

The word '‘merchandise” has perhaps been most 
frequently considered in connection with its use in 
the statute of frauds see Frauds, Statute of, § 142, 
the Bulk Sales Act see Fraudulent Conveyances § 
480, and tariff acts see Customs Duties § 19. The 
term is also treated, as employed in the Trade-Moik 
Act, m the C J S. title Trade-Marks, Trade-Names, 
and Unfair Competition § 150, also 63 CJ p 480 
note 40-p 487 note 76, and as used in statutes reg¬ 
ulating Sunday observance see the C J S title Sun¬ 
day § 15, also 60 C J p 1059 note 40-p 1060 note 72. 

In addition to its statutory use, the term "mei> 
chandise” is also treated in connection with policies 
of insurance generally m Insuiance § 309, and with 
reference to policies coveimg loss by fire in Insur¬ 
ance § 319; and in connection with policies cover¬ 
ing loss by theft or burglary in Insurance § 886 b. 
The sufficiency of indictments which describe prop¬ 
erty as merchandise is treated with reference to the 
crime of larceny m Larceny § 77 f, and in connec¬ 
tion with the crime of burglary m Burglary § 39 
As used with reference to a common earner’s re- 
sx>onsibility for the baggage of a passenger see Car¬ 


riers § 861. For other particular applications and 
specific uses of the term consult the Descnptive- 
Word Index 

Phrases employing the word aie set out in the 
note.®^ 

MERCHANT. 

In General 

The word "merchant,” while somewhat general^s 
and comprehensive,is neither vague nor uncer- 
tain.9'7 Although the woid has a definite^s and well 
defined meamng,^^ it is difficult to define it.l 

As a Noun 

"Merchant” has been defined to be strictly a buy- 
er,2 but by extension^ it mcludes one who sells,^ and 
is generally employed to designate a person engaged 
in the business of buying and selling merchandise 
or other personal property in the usual course of 
trade 5 

The term is broadly defined as meaning one whose 
busmess is to buy and sell merchandise;^ a trader 
a trafficker,S a dealer m merchandise,^ one who 
carries on traded® or who trafficks,ii or who buys or 


M Flixwiefl 

(1) '^Merchandise broker^* see 
Brokers S 1 a 

(2) "Merchandise of the same de¬ 
scriptive properties” as the equiva¬ 
lent of "eroods of the same class” 
see 88 CJS p 947 note 69. 

(5) "Merchandise script” as inter¬ 
changeable with "coupon books” see 
11 C J S p 620 note 66 

(4) "Retailer of merchandise” is 
described as one who deals in mer~ 
chandise by selling It in smaller 
quantities than he buys, generally 
with a view to profit * 

US—U S V Mickle, CCDC, 26 P 
Cas No 16.763, 1 Cranch C C 268 
Tenn —State v Lowenhaught, 11 Lea 
18. 14 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 40 CJ p 643 notes 
86-96 

95. Iowa—^Waukon v. Pisk, 100 K 
W. 475, 477, 124 Iowa 464 

96. Mo—^Automobile Gasoline Go v. 
City of St Louis, 32 S W 2d 281, 
287, 326 Mo 435 

97- Iowa—^Waukon v Fisk, 100 N 
W 475. 477, 124 Iowa 464 

9& US —^Ex parte Chan Hai, D C. 
Wash. 11 F2d 667, 668 

99. Iowa—Jewell v Sumner Tp, 
84 N W 973, 975. 113 Iowa 47 

1. Va—Commonwealth v Meyer, 23 
SE2d 353, 355, 856, 180 Va 466. 


5. US —Ex parte Chan BCai, D C 
Wash, 11 F2d 667, 668 

Mo—Kansas City v Lorber, 64 Mo 
App 604, 608 

3. US—Ex parte Chan Hai, DC 
Wash, 11 F 2d 667, 668 

Mo—^Kansas City v. Lorber, 64 Mo 
App 604, 608 

4. US —^Ex parte Chan Eai, DC 
Wash, 11 F2d 667, 668 

6. US—^Union County Nat Bank v 
Ozan Lumber Co. Ark. 179 F 710, 
714, 103 CCA 584 

La—Charles Lob’s Sons v Kamof- 
sky, App. 144 So 164, 167 

6. Ill—City of Joliet v O'Sullivan, 
24 NE2d 751, 754, 303 Ill App 108 

La—Charles Lob’s Sons v Karnof- 
sky, App, 144 So. 164, 168. 

40 C J. p 644 note 83 

7. Mo —Ward Baking Co v City 
of Sta Genevieve, 119 SW2d 292, 
293, 842 Mo 1011—City of Ozark v 
Hammond, 49 S W 2d 129. 131, 329 
Mo. 1118—Viquesney v Elansas 
City, 266 SW. 700, 703, 306 Mo 
488—Fischbach Brewing Co v 
City of St Louis, 95 S W 2d 885, 
340, 231 Mo App 798 

Tenn—^Britt v Cook, 6 SW2d 322, 
167 Tenn 64 
40 C J p 644 note 18 
Sunllarly expressed 

(1) One who is really engaged in 
the business of a trader—Common¬ 
wealth V. McGeorge, 9 B Mon, Ky, 
3, 4 

(2) One who buys and trades in 
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anything—Lansdale v. Brashear, 3 
TBMon, Ky, 830. 334—40 CJ p 644 
note 22 

Bi Mo—^Ward Baking Co v City of 
Ste Genevieve, 119 SW2d 292. 
293, 842 Mo 1011—City of Ozark 
V Hammond, 49 S W 2d 129, 131, 
329 Mo 1118—^Viquesney v Kan¬ 
sas City, 266 SW 700, 703, 305 Mo 
488—^Fischbach Brewing Co v 
City of St Louis, 96 S W 2d 335, 
340, 231 Mo App 793 
Tenn—Bntt v. Cook, 6 SW2d 322, 
167 Tenn 54 
40 C J p 644 note 19. 

9. Mo—^Kansas City v. Lorber, 64 
Mo App 604, 608. 

(1) Any dealer or trader—Mer¬ 
chant Banking Co v. Merchants’ 
Joint Stock Bank. 9 ChD 560. 565 

(2) One who deals in the purchase 
of goods—^Kansas City v Lorber, 64 
Mo App. 604, 608 

10. Ky —^Hetterman v Oil Well 
Supply Co, 214 SW. 928, 924, 186 
Ky 290 

40 C J p 644 note 37. 

11. US—^In re Cameron Town Mut 
Fire, Lightmng & Wmdstorm Ins 
Co, DC Mo, 96 F 766, 757 

Ky—^Hetterman v Oil Well Supply 
Go, 214 SW. 923, 924, 185 Ky 290 
N Y —^People v Cantor, 196 NTS 
514. 515, 119 Misc 855. 

40 C J p 644 note 87 
Similarly defiiied 

(1) A merchant Is one who traf- 
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MJSECHANT 


sells goods or commodities;^^ one wlio is engaged in 
the purchase and sale of goods,^3 one who buys 
goods to sell again,a peison who buys and sells 
commodities as a business and for prodt,!^ one who 
is engaged in the business of buying commercial 
commodities, and selling them agam, for the sake of 
profit 

The term "mci chant” is moie comprehensively de¬ 
fined as a person engaged m buymg and selling mer¬ 
chandise at a fixed place of busmess, which busmess 
is conducted m his name, and who, dunng the tune 
he claims to be engaged as a meichont, docs not en¬ 
gage m the perfoimance of any manual laboi, ex¬ 
cept such as IS necessary m the conduct of his busi¬ 
ness as sneh merchant.^? Xhis statutory definition, 
which IS contained in the. Chmese Exclusion Acts 
and IS considered and construed as used in the acts 
in Aliens § 41, has been adopted and treated as a 
geneial definition of the word ^'merchant 

The word “merchant” may be applied to a retailer, 
and the term has been defined as meanmg one who 
carries on a retail busmess On the other hand. 


the term is equally applicable to a wholesaler, and, 
expressing this idea, is defined as one who buys and 
sells in quantity or by wholesale,20 one who tiaf- 
ficks or carries on trade, esjiecially on a laige scale 
To the concept of wholesale oi laige scale dealing 
there is sometimes added the clomciil o£ foreign 
tiacling, and the term is defined as moaning one who 
tiaflicks or cariies on trade with foieign countiies, 
or who expoits and imiioits goods and sells them by 
wholesale,22 one who traffioks on a large scale, espe¬ 
cially with foreign count lies 23 

With reference to the keepmg of a stoic or shop 
or fixed place of busmess, the teiiii “incichant” is 
defined as meamng one who buys to sell, oi buys and 
sells, goods or mcichandise in a stoic or shop,2* 
one who keeps a store oi shop foi the sale of 
goods,25 a shopkeeper,26 a stoickccpei ,27 one who 

has a place of sale and stock of goods 2S 

The term “mei chant” has also been defined m a 
restiictive sense as mesining one engaged in the 
put chase and sale of commodities daily ofCcied to 
the public,23 a person who is engaged m a business 


flclis by way of buying: and selling 
or bartering of goods, or any mer¬ 
chandise—Cole V Commonwealth, S 
Dana (Ky ) 31, 32 

(2) One who carries on trade, or 
traffic —In re Jupp, D C Wash , 274 
F 494, 496 

12. NY—People v Cantor. 196 NT 
S 514, 515, 119 Misc 365 

40 C J p 644 note 36 

13. Mo—^Ward BaJung Co v City 
of Ste Genevieve, 119 SW2d 292, 
293, 342 Mo 1011—City of Ozark 
V Hammond, 49 S W 2d 129, 131, 
329 Mo 1118—^Fischbach Brewing 
Co V City of St Louis, 95 S W 2d 
336, 340. 231 Mo App 793 

40 C J p 644 note 31 

14. Iowa—Jewell v Sumner Tp , 84 
NW 973, 974. 113 Iowa 47 

40 CJ p 644 notes 16, 23. 

SiTnllarly defliLod 

(1) One who buys to sell, or buys 
and sells —^Kansas City v Lorber, 
64 Mo App 604, 608 

(2) One engaged in the business 
of buying commodities to sell them 
again—City of Richmond v Rich¬ 
mond Dairy Co, 157 SB 728, 732, 
783, 166 Va 63 

15. Cal—Phillips v Byers, 209 P 
567. 569, 189 Cal 666. 

40 C J p 644 note 20 
Similarly 

(1) Any one making a business of 
buying and selling commodities 
Mo—^ViQuesney v Kansas City, 266 
SW. 700, 703, 805 Mo 488 
Tenn—^Britt v Cook, 6 SW2d 822, 
167 Tenn 64. 


(2) One who is engaged in buying 
and selling goods, wares, or mer¬ 
chandise for gain or profit—Bacon 

V Cannady, 86 S B 1083, 1085. 144 
Ga 293 

(3) One who buys and sells goods, 
wares, and merchandise of all or 
any kind and character —Common¬ 
wealth V Payne Medicine Co, 127 S 
W 760, 763, 138 Ky 164 

<4) A person engaged m the sale, 
baiter, or exchange of personal prop¬ 
erty of whatever character—^Molina 

V Rafferty, S7 Philippine 545, 549 

18. Ill—City of Joliet V O’Sulli¬ 
van. 24 NE2d 751, 754, 303 Ill 
App 108 

Va—Commonwealth v Meyer, 23 S 
E2d 353, 356, 180 Va 466 
40 C J p 644 note 30 

17. US—^BJx parte Chan Hai, DC. 
Wash, 11 F 2d 667, 668 

La—Charles Lob's Sons v. Kamof- 
sky, App, 144 So 164, 168 

18. La—Charles Lob's Sons v Kar- 
nofsky, supra 

19. Mo—^Viquesney v Kansas City, 
266 SW 700. 703, '305 Mo 488 

ND—State v Fleming 140 NW 674, 
675, 24 ND 593 

20. Mass—Carr v Riley, 84 NB 
426, 428, 198 Mass 70 

40 C J p 644 note 40 
Otherwise deOxied 
Generally a trader in a large way 
—Rex v Wells, 24 Ont L 77, 80. 2 
OntWN. 1232, 19 OntWR 462. 18 
CanCrCas 377 

81. Iowa—Cedar Falls v Gentzer, 
99 NW 561, 563, 123 Iowa 670 
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22. U S —Ex parte Chan Hai, D C 
Wash, 11 F2d <667. 668 

23. Iowa—^Waukon v Fisk, 100 N 
W 475, 476, 121 Iowa 461 

40 0 J p 644 note 43 

24. ND—State v Fleming, 140 N 
W 674, 24 ND 693 

Okl—Magnolia Petroleum Co v 
City of Broken Bow, 87 P 2d 319, 
321, 184 Okl .362—Cam's Coffee Co 
V City of Muskogee, 11 P 2d '50, 
52, 171 Okl 635—Grantham v City 
of Chickosha, 9 P 2d 747, 751, 156 
Okl 56 

25. Iowa—^Waukon v Fisk, 100 N. 
W 475, 476, 124 Iowa 164 

88. ND—State v Fleming. 140 N. 

W 674, 676. 24 ND 593 
40 C J p 645 note 47 

27. Mass —Carr v Riley, 84 N H 
426, 428. 198 Mass 70 

28. Cal—Phillips V Byers, 209 P. 
657, 659, 189 Cal 665 

40 C J p 644 note 28 
Similarly daflnsd 

(1) A person engaged in buying 
and selling merchandise at a fixed 
place of business—Singh v Insular 
Collector of Customs, 88 Philippine 
867, 874 

(2) A dealer in goods, wares, and 
merchandise, who has them on hcuid 
for sale and present delivery — 
White V Commonwealth, 7*8 Va 484, 
485 

29. Ohio —Oberlin v. Harokopas, 
184 N B 267, 258, 44 Ohio App. 111. 
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requiring the purchase of articles to he sold again, 
either in the same or m an improyed state ^0 

-^Particular Elements. 

Buying and selling There is considerable con¬ 
flict in the decisions with respect to whether, m or¬ 
der to be a merchant, a person must buy as well as 
sell. From the usual dictionary defimtions of the 
term and thooe from many other authorities it would 
seem that two essentials are necessary to constitute 
one a merchant in the ordinary meanmg of the 
word,^i namely, that he must buy32 and sell,33 and 
that he must keep a shop or store for that purpose, 
as IS discussed m the following subdivision. How¬ 
ever, not every one who buys and sells is a mei> 
chant,2 4 and one who simply manufactures an arti¬ 
cle and sells it is not a merchant,2 6 and one who 
buys without selling again,3 6 or who sells without 
having bought,^? as where one sells products of hisr 
own labor,33 is not usually termed a merchant. 

There are cases which indicate that buying and 
sellmg are not essential to constitute a person a 
merchant, and, while ordmanly a merchant buys as 
well as sells,23 it has been said that one would be 
a merchant if his business consisted m buying with¬ 
out sellmg,40 and he might be a merchant by simple 
sellmg,4i since instead of buying he could manu¬ 
facture or compound the commodity he sells 

In determining whether a person who sells a com¬ 
modity which he manufactures is or is not a mer¬ 


chant regard must be had to the distinction between 
the teims ‘^merchant’^ and “manufacturer’' treated 
in Manufactures § lb (2), where it is said that a 
person may be both a manufacturer and a mer¬ 
chant, and a manufactuier may be a merchant if he 
buys and sells goods, or if he buys the raw materi¬ 
al and works it mto a finished form, or if he pur¬ 
sues any course of business by which a dealer’s 
profit is added to that of the manufacturer 

A merchant, ordinarily at least, does not resell to 
the same class of persons from whom he buys; he 
is a middleman m distributing the goods.43 

Storej shop, or fixed place of dealing. There is 
some confiict with reference to the necessity of a 
person keeping a shop or store or having a fixed 
place of busmess in order to be considered a mer¬ 
chant. In the precedmg subdivision it is stated that 
from the usual definitions given to the term it would 
seem that two essentials are necessary to constitute 
a person a merchant in the ordinary meaning of the 
word, and one of these essentials is that he must 
buy and sell. What is said to be the second essen¬ 
tial IS that he must keep a shop or store for that 
purpose.44 Thus there is the view that a merchant 
must have a store, stand, or other place to keep and 
sell his goods,43 and that the term ordinarily con¬ 
templates that the merchant is to have a fixed place 
of busmess43 at which he usually sells his merchan- 
dise.47 However, it is recognized that a merchant 


30. n >S —WaXeman v Hoyt, G C 
Conn , 28 FCas No 17,061 

31. ND—State v Fleming, 140 N 
W 674, 675, 24 ND 093 

Okl —^Magnolia Petroleum Go v 
City of Broken Bow, 87 P 2d 819, 
321, 184 Okl 362—Gain's Coffee Co 

V City of Muskogee, 44 P 2d 60, 
52, 171 Okl 635—Grantham v City 
of Ghickasha, 9 P2d 747, TSl, 156 
Okl 56 

32. ND—State v Fleming, 140 N 
W 674, 676, 24 ND 698 

Okl —^Magrnolia Petroleum Co v City 
of Broken Bow, 87 P 2d 819, 821, 
184 Okl 362—Cam's Coffee Co v 
City of Muskogee, 44 P.2d 60, 52, 
171 Okl 636—Grantham v City of 
Chickasha, 9 P 2d 747, 751, 156 Okl 
66 

33. Okl —Magnolia Petroleum Go 

V City of Broken Bow, 87 P 2d 
319, 321, 184 Okl 362—Cam's Cof¬ 
fee Co V City of Muskogee, 44 P 
2d 50, 63, 171 Okl 635—Grantham 

V City of Chickasha, 9 P 2d 747, 
751, 156 Okl 66 

40 CJ p 645 note 64 

34L Okl —Cain's Coffee Co v. City 


of Muskogee, 44 P 2d 60, 63, 54, 171 
Okl 635 

40 C J p ^4*5 note 56 

35. Cal—^Phillips V Byers, 209 P 
557, 569, 189 Cal 665 

Okl —Magnolia Petroleum Co v 
City of Broken Bow, 87 P 2d 819, 
321. 184 Okl 362—Cain's Coffee 
Co V City of Muskogee, 44 P 2d 
60, 62, 171 Okl 436—Grantham v 
City of Chickasha, 9 P 2d 747. 761, 
156 Okl 66 

36k US—In re Hudson River Elec¬ 
tric Power Co, DCNT, 173 F. 
9i34, 963 

37. us—In re Hudson River Elec¬ 
tric Power Co, supra. 

ND—State V Fleming, 140 NW. 
674, 676, 24 ND. 363 

38. US—^In re Hudson River Elec¬ 
tric Power Co, DCNT, 178 F 
934, 953 

40 C J p 646 note 63 

39. Ill—City of Joliet V O'Sullivan, 
24 NE2d 751, 764, 808 IllApp 
108 

40. US—In re Cameron Town MuL 
Fire, Lightning & Windstorm Ins 
Co, DC Mo, 96 F 756, 757 

Philippine—U S. v Lajm, 36 Philip¬ 
pine <670, 678 
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41. Philippine—^Molina v Rafferty, 
87 Philippine 645, 661. 

40 C J IP 646 note 60 

42. Ill-<3ity of Joliet v O’Sulli¬ 
van, 24 NE2d 761, 754. 803 Ill 
App 108 

48. US —Seeley v Helvering, CCA. 
2,77 F 2d <323, 324 

4fc ND—State v Fleming, 140 N 
W >674, 676, 24 ND 693 

Okl —^Magnolia Petroleum Co v City 
of Broken Bow, 87 P 2d 319, 821, 
184 Okl 362—Cain's Coffee Co v 
City of Muskogee, 44 P 2d 50. 62, 
171 Okl 636—Grantham v City of 
Chickasha, 9 P 2d 747, 7>51, 15'6 Okl 
66 

46. Cal—Phillips V Byers, 209 P. 
657, 659, 189 Cal 665 

Mo —ICansas City v Ferd Heim 
Brewing Co. 73 SW 302. 303, 98 
Mo App 690 

Okl—Grantham v City of Chicka¬ 
sha, 9 P2d 747, 761, 166 Okl 66 

46. Va—City of Richmond v Rich¬ 
mond Dairy Co, 167 SE 728, 732, 
733, 166 Va 63—^Brown v Com¬ 
monwealth, 36 S E 486, 486, 98 Va. 
366, 869. 

47. Va—City of Richmond v Rich- 
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may buy m one place and sell in anotber.^^ 

On the other hand, it has been said that there is 
a class of meichants who have no fixed place of 
business from which they distribute their goods di¬ 
rectly to their customers,^ 9 and a peddler, who is 
a merchant, does not have any fixed place of deal¬ 
ing, as stated m Hawkers and Peddlers § 1. 

Wholesale or retail Formerly the term "mer¬ 
chant” was applied to wholesalers only, but this was 
with refeicnce to the conduct of busmess m Eng¬ 
land and in the early days of this country.^o In 
modem usage in this countiy the term is applicable 
to either a retailer^i or to a wholesaler 52 

Other elements The word "meichant” involves 
the idea of dealing with merchandise in some form 
or other,53 of buying and sellmg exclusively arti¬ 
cles which are the subject of ordmary eommcrce,®^ 
and it has been said that a merchant must be in the 
busmess of buying and selling commodities 55 Thus 
one who buys and sells exclusively articles not the 
subject of ordmary commerce56 or who sells only his 
skill57 xs not a merchant 

The term "merchant” is applicable to all persons 
who habitually trade m merchandise,58 and, since 
a merchant buys and sella not incidentally or occa¬ 
sionally, but habitually, as a business,59 one isolat¬ 
ed sale does not constitute a man a merchant.50 

Sumlarlv eiq^TMsed So 879, *881, 29 AlaApp 442—J R 

“A tailor makes his profit out of Raible Co v State Tax Commis- 

the skill which he exhibits in the de- sion, 194 So 656, 559, 29 AlaApp 

sign and manufacture of clothing 1'84 

The difference in value between raw Oal—^People ▼ Stevens, 51 P2d 1179, 
materials in the shape of piece 1180, 10 Cal App 2d Supp 763 
goods, thread, buttons, etc, and the Mo—^Ward Baking Co v City of 
manufactured suits, represents the Ste Genevieve, 119 SW^d 292. 

labor, art, or skill of the tailor It 293. 342 Mo 1011—City of Ozark 

is that which represents his profit y Hammond, 49 SW2d 129, 131, 

A person who sells his skill is not 829 Mo 111'8—City of Bolivar v. 

a merchant An artist buys canvas Ozark Utilities Go, 191 8 W 2d SCO, 

and paint and converts them into a 870, 371, 238 Mo App S60 
picture If he sells the picture for Ohio—^Nickles v Bchelberger, App, 
more than he paid for the canvas i31 N!E 3d 474, 477 
and the paint that does not make Tenn—United Biscuit Co v Stokes, 
him a merchant, because the profit 124 S W 2d 230, 231, 174 Tenn 111. 
represents not any increased worth Va—Commonwealth v Moyer, 23 S 
m the intrinsic value of the canvas, B 2d 3'53. 35€, 356, 180 Va 466 
or the paint, but it represents, ra- *88 CJ p 969 note 86—40 C J. p 645 
ther, the skill of the painter"— note 68 

Charles (Lob’s Sons v Kamofsky, eB, u S —In re Hudson River Elec- 
La App, 144 So 164, 167, 168 tnc Power Co, DCNY, 173 P. 

58. La—Charles (Lob's Sons v. Kor- >934, 953 

nofsky, supra 03 ^ US —In re Hudson River Elec- 

59. Va —^Morris v Commonwealth, trie Power Co, supra 

83 S E 408, 411, IW Va 912 0 ^ La—Charles Lob's Sons v EAr- 

40 C J p 645 note 67 nofsky, App . 144 So 164, 167 

ea Okl—Cain’s Coffee Co v. City 66 . US—^In re Jupp, D.CWash. 
of Muskogee, 44 P 2d 60, 54, 171 274 F. 494, 496. 

Okl 635 40 C J. p 646 note 70 

61. Ala—State v Coastal Petrole- 66 L Mo—Automobile Gfusoline Co ▼. 
um Corporation, 198 So 610, 612, City of St Louis, 82 SW2d 281, 

240 Ala 264—State v. Downs, 197 287, 896 Mo 435. 
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mond Dairy Co, 167 S E 728. 732, 
738, 156 Va 68 

48. Okl —Grantham v City of 
Chickasha, 9 P 2d 747. 761. 166 
Okl 56 

40 C J p 646 note 66 

49. Va—City of Richmond v Rich¬ 
mond Dairy Co, 167 S E 728, 732, 
733, 156 Va 63 

60. HD—State v Fleming, 140 N 
W 674. 675, 24 ND 698 

61. HD—State v Fleming, supra 

40 C J p 644 note 44 

58. Okl—Cain's Coffee Co v City 
of Muskogee, 44 P 2d 60, 53, 171 
Okl 635 

53. U S —In re Woodward, D C H T, 
30 FCas Ho 18,001, 8 Ben 663, 666 

40 C J p 646 note 59 

64b US —In re Hudson River Elec¬ 
tric Power Co, DCHT, 173 F. 
984, 963 

66 . Okl—Cain's Coffee Co v City 
of Muskogee, 44 P 2d 50. 64. 171 
Okl 635 

66. US —In re Hudson River Elec¬ 
tric Power Co, DCHT, 173 P 
934. 963 

67. Miss —Sayers v Doak, 89 So 
917, 918, 137 Miss 216 

40 C J p 645 note 64 [cj. 


A merchant xb one who sells to earn a profit, 
and one who buys and sells commercial articles on 
salary,and not for profit,is not usually termed 
a "meiohant.” 

In Older to come withm the scope of one of the 
accepted definitions of the term "merchant” it is nec¬ 
essary that the person "does not engage m the per¬ 
formance of any manual labor, except such as is 
necessary m the conduct of his busmess as such mer¬ 
chant,” and it has been said that these words refer 
to the labor of opening boxes and bales, placing 
goods on shelves, waiting on customers, and doing 
such thing as ai« usual in the conduct of a mer¬ 
cantile busmess Any labor which goes farther 
and converts the form of the article sold from its 
raw state into a finished product changes him, who 
otherwise would have been a merchant, into a man¬ 
ufacturer or an artisan, as stated in Manufactures 
§ 1 b (2). 

-^Incliisions and Exclusions. The term 'Mer¬ 
chant” embraces all who buy and sell any species 
of movable goods for gain or profit,and many dif- 
feient things are dealt in by merchants Howev¬ 
er, the nature of the commodity handled docs not 
necessarily determme whether a person is or is not 
a merchant, for the proprietor of a department store 
and the owner of a peanut stand are both consid- 
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ered to be merchants.^? get out m the notes are 
examples of persons who have been held to be mer¬ 
chants,and other persons who have been held not 
to be merchants 

-Comparisons and Distinctions. “Merchant” has 

been held to be substantially equivalent to “can- 
vassei” see 12 C J S p 1114 note 10, and has been 
compared with, or distinguibhed fiom, “aitifieei” 
see 6 C.J S p 778 note 71, “hiokei” see Brokers § 2, 
“dealer” see 25 G J S p 1043 note 5, “laborer” see 
51 G J S. p 480 note C8, “manufactuiei” see Manu¬ 
factures § 1 b (2), “peddler” see Hawkers and Ped¬ 
dlers § 5, “restauiant keeper^' see Innkeepers § 2 b, 
“salesman,”^® “shopkeeper,”"^^ and “tiadesman 

-Kinds of Merchants. There aie vaiious kinds 

of merchants, "^3 and they have been compared with 


hawkers and peddlers, see Hawkers -and Peddlers § 
5 Keference to other kinds of merchants is made 
in the following note 

-Cross Beferences. The term “merchant” is de¬ 
fined m connection with the imposition of license 
and excise taxes in Licenses § 30 d (1). Taxes 
levied on the stock in trade of a merchant are dis¬ 
cussed m the G. J S. title Taxation § 88, also 61 G J. 
p 20 lL note 78-p 203 note 18. Beference has been 
made in preceding subdivisions to other places in 
this work where the term “merchant” is treated. 
For additional references consult the Desciiptivc- 
Word Index and see the title indexes to the various 
titles. 

As an Adjective 

Of, pertaming to, or employed in, trade or mer¬ 


er. Mo—^Automobile Gasoline Co v 
City of St Louis, supra 

68. mexcliaiLta 

(1) Butchers 

Tenn —Corpiu Jans cited In. Britt v 
Cook, 6 S W 2d 322. 157 Tenn 64 
Tex—^Hein v O'Connor, App, IB 6 
W 414 

(2) Drussists—^Bntt v. Cook, 6 S 
W2d 322, 157 Tenn 64 

(8) Hotel keepers see Innkeepers 

I 2 b 

(4) Ice dealers 

Mo—iKansas City v Vindquest. 36 
Mo App 584, 688 

Tenn—Corpus dtixls cited la. Britt v. 
Cook, 6 SW2d 822, 157 Tenn 64 

(5) Person engaged in buying and 
selling gasoline —^Automobile Gaso¬ 
line Co V City of St Louis, 82 S W. 
2d 281, 284. 826 Mo 436. 

(6) Produce dealer. 

Mo—Kansas City v. Lorber, 64 Mo 
App 604, 608 

Tenn—Gozpu Jturla cited la. Bntt 
V Cook, 6 S W 2d 322. 167 Tenn 54 

(7) Saloon keepers 

US—In re Sherwood, DONY, 21 
FCas No 12,773, 9 Ben 66, 67 
Tenn —Coxpns Jans cited In Britt v. 
Cook. 6 SW2d 322, 157 Tenn 54 

(8) Other persons held to he inei> 
chants see 40 C J. p 646 notes 71—91. 

69. not xnsrohaa.ts 

(1) Apothecary—^Anderson v Com- 
znonwealth, 9 Bush, Ky, 669, 571 

(2) Dealer in land—In re Kings¬ 
ton Realty Co, NT, 160 P 446. 
448, 87 CCA. 406 

(3) Oil company which distributed 
end marketed only oil and gasoline 
products of its own mining, produc¬ 
tion, and refining—^Magnolia Petro¬ 
leum Co V City of Broken Bow, 67 
P2d 319, 321. 184 Okl 362 

(4) Person engaged in running a 


roominghouse or boardinghouse see 
Innkeepers § 2 b 

(6) Person who retails apples of 
his own production—^Dell Rapids v 
MeShane. 156 NW 789, 790, 37 S D 
86—40 CJ p «45 note 64 [b] 

(6) Surgeon specialist who treats 
deformities of the body by the use 
of straps and braces which he sup¬ 
plies to hia patients and receives 
payment therefor, as stated in the 
CJS title Physicians and Surgeons 
S 1, also 40 C J p 645 note 66 [d] 

(7) Undertaker—Sayers v Doak, 
89 So 917, 918, 127 Miss. 216—10 
C J p 646 note 64 [c] 

(3) Utilities company, selling elec¬ 
tricity generated at its plant to gren- 
eral public —City of Bolivar v 
Ozark UtiliUes Co, 191 SW2d 368, 
370, 371, 238 Mo App 860 

(9) Vendor of produce from a 
wagon—^Brown v Commonwealth, 36 
SE 485, 486. 487, 98 Ya 666 

(10) Other persons held not to be 
merchants see 40 GJ p 646 notes 
93-4 

70l us —^Tulsidas v Insular Collec¬ 
tor of Customs. Philippine, 43 S 
Ot 686, 688. 262 US 268, 67 L 
Ed 969. 

40 CJ p 646 note 62 [a]—56 CJ 
p 1848 note 6 

71. Ala—Sparrenberger v. State, 63 
Ala 481, 484, 25 Am R 643 

NH—State v Cohen. 63 A. 926, 929, 
73 NH 643 

40 C J p 645 note 47 [h]. 

72, US —In re United States Hotel 
Co. Ohio, 134 P 225. 227, 67 CCA 
153, 68 L R A. 688 

68 C J. p 604 note 39 

731 Pa.—Commonwealth v Edson, 2 
PaCo 377, 380 

74. Wholesale azLd retail merchants 

(1) As a general rule, wholesale 
merchants deal only with persons 
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who buy to sell again —State v 
Scampmi. 69 A 201, 206, 77 Yt 92— 
40 CJ p 647 note 14 

(2) Retail merchants usually deal 
with consumers—State v Scampini, 
supra 

Other kinds of merohants 

(1) “Commission merchant" gen¬ 
erally see 15 C J S p 683 note 26 

(2) "Forwarding merchant" see 37 
C J S p 133 note 7 

(3) "Lumber merchants," In the 
ordinary conversation of business 
men, men dealing in lumber and 
keeping lumberyards, where lumber 
is bought and sold —Mitchell v. 
Plover, 11 NW 27. 28. 63 Wis 648 

(4) "Merchants dormant" see the 
CJS title Partnership S !• also 40 
C J p 646 note 7 

(5) "Merchant resident," one who 
maintains a "stand," as it is called, 
a permanent place of business — 
Commonwealth v Edson, 2 Pa Co 
377, 380 

(6) "Public merchant" as used m 
statutes dealing with the right of a 
wife to engage in trade see Husband 
and Wife S 622 

(7) 'VSample merchant," one who 
sells, or offers to sell, any descrip¬ 
tion of goods, waies, or merchandise 
by sample, card, description, or other 
representation, verbal or otherwise, 
or who acts as agent for the sale or 
collection of orders by sample or de¬ 
scription list —White V. Common¬ 
wealth, 78 Ya 484, 485—Webber v 
Commonwealth, 33 Gratt 898, 904, 
74 Ya. 698. 904 

(8) "Stock merchant or buyer" de¬ 

scribed as a person who trades and 
traffleks in live stock in the same 
way that he would if it were ordi¬ 
nary merchandise—Jewell v Sum¬ 
ner Tp. 84 NW 973, 975, 113 

Iowa 47 Distinguished from "stock 
feeder" see 36 C J S. p 631 note 62. 
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MERCHANT—MEBCHANTABLE 


chandise, of or pertaining to the mercantile marme; 
commercial, composed of merchants 

Phrases employing the word ‘^merchant” adjec- 
tively aie set out in the note.76 

MERCHANTABILITY. The warranty of mer¬ 
chantability IS treated in the C.J S. title Sales § 
327, also 55 C J. p 758 note 8-p 762 note 51 

MERCHANTABLE. The term "merchantable” has 
many meanings,*^and is difficult, if not impossi¬ 
ble, of inflexible definition ^8 It is a relative term,*^® 
to be defined in the light of the subject matter of 
the contract, 80 and its meaning depends on the con¬ 
ditions and circumstances surrounding each case,81 
and also on whether the article to be dealt in is sus¬ 
ceptible of a fixed and uniform standaid or is of 
a variable nature 82 

The term is generally used m describing the grade 


or quahty of an article,®® and it signifies ordinary 
quality84 or medium quality of goodness,®® indicat¬ 
ing at least medium quality or goodness,®8 the word 
being well adapted to convey the idea of mediocrity 
in quality, or somethmg just above that 8"^ In oi> 
der that an aiticle of commerce may be said to be 
meichantable it must be salable, and in order to bo 
this it must possess an orduiary or medium quality 
of goodness.88 The word “merchantable” therefore 
denotes salableness®® or salability®® of merchandise 
with regard to quality,® i and it may include the 
quality of bemg reasonably fit for the general pur¬ 
pose for which an article is manufactured and 
sold.®® In itself, and etymologically, the word “mei> 
chantable” has no necessary connection with quanti¬ 
ty,®® and as applied, for example, to the capacity of 
a machine it has no meaning ®^ 

The term is variously defined as meaning sala¬ 
ble®® and fit for the market,®® such as is generally®*^ 


75. Webster New Int D 

76. Phrases 

(1) “Merchant adventurers’* are 
such who engaere in hazardous enter¬ 
prises. as risks at sea —Common¬ 
wealth V Edson. 2 Pa Co 377, 380 

(2) “Merchant appraisers" see 
Customs Duties § 87 

(3) “Merchant certiflcate” as nec¬ 
essary under the Chinese Exclusion 
Acts see Aliens S 46 

(4) “Merchant seaman'* defined see 
the C J S title Seamen § 1, also 66 
CJ p 923 note 23 

(5) “Merchant service*' see Colli¬ 
sion S 2 a 

(6) “Merchant ship,*' a ship that 
Is engaged in carrying trade in con¬ 
nection with trade and commerce — 
In re Jupp, DC Wash, 274 F 494, 
495—40 C J p 647 note 22 

(7) “Merchant-tailor **—London v 
Wilks, 2 Salk 445, 91 Re^nnt 386 

(8) “Merchant vessel,*' a steam¬ 
boat for the transportation of pas¬ 
sengers with their baggage, and for 
carrying spiall freight, is a merchant 
vessel —Denison v Seymour, 9 
Wend, N T, 9, 16 As used in stat¬ 
utes dealing with the naturalization 
of seamen see Aliens S 1*31, and es 
used in the Shipping Act of 1916 
with respect to the liability of the 
United States see the OJS title 
United States S 185, also 66 CJ p 
1413 note 98-p 1414 note 10 

77. Mich — Corpus Juris dted In 
Outhwaite v A B Knowlson Co, 
242 NW 895. 896. 259 Mich 224 

40 CJ p 648 notes 81-41. 

78. Del—Darby v. Hall. 50 A 64. 
19 Del 25 

Neb—^Adolph Goldmark & Sons. Inc 
V Simon Bros Co. 194 NW. 686, 
688, 110 Neb 614 


79. U S —Mathieu v George A 

Moore & Co . DC Cal, 4 F 2d 251. 
254 

80. US —Mathieu v George A 

Moot e & Co . supra 

81. Neb—Adolph Goldmark & Sons. 
Inc V Simon Bros Co. 194 NW. 
686, 688. 110 Neb 614 

40 C J p 647 note 27 

82. Del—Darby v Hall, 50 A 64, 
19 Del 95 

Neb—^.Ydolph Goldmark & Sons, Inc 

V Simon Bros Co, 194 NW 686, 
688, 110 Neb 614 

83. La—fLee Lumber Co v Hotard, 
48 So 2'S6, 287, 122 La 850, 129 
Am SR 368 

40 C J p 647 note 80 

8t US—Martin's Fork Coal Co v 
Harlan-Wallins Coal Corporation, 
DCKy, 14 FSupp 902, 907 
Me—^Warner v Arctic Ice Co, 74 
Me 475.478 

40 C J p 647 note 30 [c] 

86. US—Martin's Fork Coal Co v 
Harlan-Wallins Coal Corporation. 
DCKy. 14 FSupp 902, 907 
Cal—^Agnew v Nelson. 148 P. 619, 
821, 27 Cal App 39 
40 CJ p 647 note 30 [cJ 

86. US —Martin's Fork Coal Co v 
Harlan-Wallins Coal Corporation, 
DCKy. 14 FSupp 902, 907 

NT—Empire Cream Separator Co 

V Quinn, 171 NTS 413, 416, 184 
App Div 302 

40 C J p 647 note 26 [aj. 

87. US—^Maj-tin's Fork Coal Co ▼ 
Harlan-Wallins Coal Corporation. 
D C Ky. 14 F Supp 902, 907 

Me—Warner v Arctic Ice Co, 74 
Me 475. 478. 

88. US—Martin's Fork Coal Co v 
* Harlan-Wallins Coal Corporation. 

DCKy. 14 FSupp 902, 907 
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Text statement qualified or exidained 

''These statements have reference 
to articles of commerce which are 
salable in good condition They do 
not have special reference to an arti¬ 
cle of commerce which, as In the 
case of coal, has to be mined in or¬ 
der to be placed on the market As 
used in this connection, it certainly 
includes the idea of workability. It 
cannot be merchantable if it is not 
workable"—Martin’s Pork Coal Co 
V Harlan-Wallins Coal Corporation, 
DCKy. supra 

89. U S —^Martin’s Pork Coal Co v 
Harlan-Wallins Coal Corporation, 
supra 

40 C J p 647 note 80 [c] 

90b Wash—^Pacific Coast El Co v. 
Bravmder, 44 P 544, 546, 14 Wash. 
815 

40 C J p 647 note 80 [c]. 

9L Cal—Agnew v Nelson, 148 P. 

819, 821. 27 Cal App 89. 

98. Mich —Outhwaite v. A B. 

Knowlson Co, 242 N.W 895, 896, 
259 Mich 224 

93. Md—^Poole Engineering & Ma¬ 
chine Co V Swindell, 157 A 763, 
774, 161 Md 571 

94. Md—Poole Engineering & Ma¬ 
chine Co V Swindell, supra 

95. Ala—^Nettles v. Lichtman, 162 
So 450, 453, 228 Ala. 62, 91 ALR. 
1455 

40 C J p 648 note 34, 

Similarly defined 

Fit for sale—^Bly v. Wichita Nat¬ 
ural Gas Co. 161 P. 649, 663. 99 Kan. 
236 

96. Ala—^Nettles v Lichtman, 152 
So 450, 468, 228 Ala 52. 91 ALR. 
1466 

40 C J p 648 notes 31, 25 

97. Ala.—Nettles v. Lichtman, su¬ 
pra. 
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OT usnally^S gold in tlie market; vendible m mar¬ 
ket vendible because of its fitness to serve its 
proper purpose sound and undamaged such as 
could be sold in the market at the usual and ordi¬ 
nary price 3 

^^Merchantable” has been held to be synonymous 
with “marketable” see 55 C.J S. p 801 note 36 
The word “merchantable,” used in contracts of 
sale as descriptive of the quality of the goods or 
merchandise sold is discussed in the C J S title 
Sales § 183, also 55 G J. p 413 notes 47-60, and the 
warranty that goods will be merchantable is treated 
in Sales § 327, also 55 C J. p 758 note 8-p 762 note 
51. 

Phrases employing the word are set out m the 
note ^ 

MEBOKANTMAN. A ship or vessel employed in 
foreign or domestic commerce and in the merchant 
service 5 

MERCHANT’S ACCOUNTS. Defined generally see 
1 C.JS p 574 note 951; and as exempt from the 
operation of statutes of limitations see Limitations 
of Actions § 166 

MEBCHET. ^In feudal law, a fine or composition 
paid by inferior tenants to the lord for liberty to 
disx)ose of their daughters in maniage.3 

MEBCIAMENT. An amerciament, penalty, or 
fine ^ 
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MEBCIFUL. Disposed to pity and spaie offenders, 
compassionate 3 

“Merciful” has been distmguished from “humane” 
see 41 G.J S p 372 note 50.1 

MEBCIMONIA. In old writs, wares 3 

MEBCIS. As the first word of maxims as to which 
there have been no recent applications see 40 G.J. 
p 649 notes 76, 77. 

MEBCUBT. In chemistry, a heavy silver-white liq¬ 
uid metallic element.^^ 

Mercurial In medicine, caused by, or exhibiting 
the effect of, the use of mercury.^i 

MEBCT. In practice, the arbitrament of the king 
or judge in pumshing offenses not directly censured 
by law.i3 

In criminal law, the discretion of a judge within 
the Imuts pi escribed by positive law, to remit alto¬ 
gether the punishment to which a convicted person 
IS liable, or to mitigate the seventy of his sentence, 
as when a jury recommends the prisoner to the 
mercy of the court ^3 

MERE. An adjective^^ which suggests diminution.^3 
It IS defined as meaning only this, and nothing 
else,^3 nothing more than;^^ such, and no more;^3 


9& Elan—Ely v. Wichita Natural 
Gas Co, 161 P 649. 653, 99 Kan 
236 

99. Ala—^Nettles v. Lichtman. IS2 
So 450. 453, 228 Ala 52, 91 AL.R 
1455 

40 C J p 648 note 41 

li Neb—McLaushlin v Nelson, 202 
NW 871, '872. 113 Neb 308 

2. Ala—^Nettles v Lichtman, 152 
So 460, 453, 228 Ala 62. 91 ALR 
1455 

40 C J p 648 note 36 

3. Del —Walton v Black, 10 Del 
149, 151 

TTft^n —GSly V Wichita Natural Geus 
Co. I'Ol P 649, 653, 99 Kan 236 

Shnllaxly defined 

(1) Of a quality such as will 
bnnsT the ordinary maiket price — 
Ely V Wichita Natural Gas Oo, su¬ 
pra. 

(2) Such as will bnner the ordinary 
price—Ely v Wichita Natural Gas 
Co, supra 

4. Pbrosee 

(1) ‘‘Merchantable coal” see Mines 
and Minerals S 2 

(2) ‘‘Merchantable corn” see 18 C 
J.S p 283 note 62. 


(3) “Merchantable glass” see 38 
C J S p 9i30 note 12 

(4) “Merchantable iron ore” see 
Mines and >linerals 5 2 

(6) “Merchantable timber,” “mer- 
chajitable logs,” “merchantable lum¬ 
ber” see Logs and Logging 5 17 a 

(6) “Merchantable title” defined in 
connection with exchanges of prop¬ 
erty see Exchange of Property 5 12 
b (2), defined ajid discussed with 
reference to sales of real propezty 
see the C J S title Vendor and Pur¬ 
chaser 5§ 189-191, also 66 C J p 
>860 note 72-p 870 note 48 

(7) Other phiases as to which 
more recent adjudications have not 
been found see 40 CJ p 648 notes 
42-56 

5. Wash—^Heino v (Libby, 205 P 
854, 867. 116 Wash 148 

6b Black L D 

7. Black L D 

8. Webster New Int D 

9. Black L D 

BSorcinioiiia ot mexohaxLdisas, 
wares and meichandises—^Black L 

D f 

lOi Webster New Znt D. 
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11. Webster New Int D 
■Udercnnal preparation” 

U S —Boving V Lawrence, C C N T, 
3 PCas No 1,711, 1 Blatchf 607, 
608 

12. Black L D 
13 Black L D 

See Criminal Law S 1407 

14. Ga —Davis v State, 6 S E 2d 
736, 740, 61 GaApp 879 

15. Or —Grant County v Sels, 6 Or 
243. 261 

16b Ala—Murphree v State, 120 So 
305, 306, 23 AlaApp 39 
Ind—^Armstrong v Binzer, 199 NB 
863, 866, 102 IndApp 497 
Or—Grant County v Sels, 5 Or 243, 
251 

In the sense of ”only” 

Ga—^Marshall v State, 74 Ga 26, 82 

17. Ala—^Murphree v State, 120 So 
805, 306, 28 AUuApp 39 
Ind—^Armstrong v Binzer, 199 NB 
863, 866, 102 IndApp 497. 
Similarly defined 

Nothing but—In re Plymouth Mo¬ 
tor Corporation, Oust &FatApp. 46 
F2d 211, 212 

1& Ala—Murphree v State, 120 So 
305, >306, 28 AlaApp 39. 
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absolute, entire, unqualified sheer, 20 simply,21 
bare, 22 pure, uumixed 23 In la'w^, executed by spec¬ 
ified pel sons, entirely, unaided 24 

“Mere” has been held to be synonymous with 
“simple ”25 

Phrases employing the word are set out m the 
note 20 

MERELY. An adveib27 defined as TneamTig with¬ 
out including anything else ,28 only;29 purely ,30 
solely,21 absolutely, wholly.32 The term should be 
given a reasonable construction accoiding to the 
subject matter.22 “Merely” is often misused for 
**simply ”2^ 


Phrases employing the word are set out in the 
note 25 

MEBETRICIOnS. Of the nature of unlawful sex¬ 
ual connection; a term descriptive of the ielation 
sustamed by persons who coutiact a maiiioge that 
IS void by reason of legal incapacity.26 

MERGE; MERGER. 

Merge 

The verb “to merge” has been defined as meaning 
to sink or disappear in something else, 27 to be lost 
to view or absoibed into somethmg else; 28 to be¬ 
come absoibed or extinguished; 29 to be combined^2 
or be swallowed up,^i to lose identity or mdividu- 


Or—Grant County v Sels, 6 Or 243, 
251 

Slaulazly doUned 

Such (as IS mentioned) end no 
more—^In re Plymouth Motor Corpo¬ 
ration, Oust &PatApp, 46 f 2d 211, 
212 

19. U S —^In re Plymouth Motor 
Corporation, supra 

20. US —In re Plymouth Motor 
Corporation, suipra 

21. U S —In re Plymouth Motor 

Corporation, supra 

Bimjae 

Or—Grant County v Sela, 5 Or 243, 
251 

22. Or—Grant County v Sels, su¬ 
pra 

23. US —In re Plymouth Motoi 

Corpoiation. Gust &PatApp, 46 F 
2d 211. 212. 

24. US —In re Plymouth Motor 

Corporation, supra 

25. Ind—Johnson v Fedicord, 10 
NE2d 295, 296. 1()5 Ind App 71 

26. Fhraoes 

(1) “Mere accident" considered 

ffenerally see 1 CJS p 417 note 4, 
and with reference to negligence 
generally see the CJS. title Negli¬ 
gence S 1 

(2) “Mere discretion" distin¬ 
guished from “rule ”—Merchants' 
Exch V Knott, lllSW 565, 571, 212 
Mo 616 

(3) “Mere licensee" distingruished 
from “licensee by invitation" in the 
law of negligence see the CJS title 
Negligence 9 '32, also 46 GJ p 790 
note 8'5 

(4) "Mere right," the mere right 
of property in land, the jus propne- 
tatis, without either possession or 
even the right of {possession, the 
abstract right of property —^Black L 
D 

(5) "Mere wantonness," the adjec¬ 
tive “mere" m the expression “mere 
wantonnesa" is not intended to qual¬ 
ify the degree of wantonneas — 


Davis V State, 6 S'e 2d 736, 740, 61 
GaApp 379 

(6) “Mere will" see the CJS title 
Wills 9 li also 40 CJ p 649 note 
10 % 

(7) Other phrases as to which 
more recent adjudications have not 
been found see 40 CJ p 649 notes 
84-94 

27. U S —^In re Sawyer Elect! ical 
Mfg Co. Cust & Pat App, 144 P 
2d 893, 895—^In re Plymouth Motor 
Corporation, Cust & Pat App, 46 
P 2d 211, 212—Hercules Powder 
Co V Newton, CCA NT, 266 P 
169, 172. 

28. US —In re Sawyer Electrical 
Mfg Co. Cust & Pat App, 141 P 
2d 893, 895—^In le Plymouth Mo¬ 
tor Corporation, Cust & Pat App, 
46 F 2d 211, 212 

29. US —In re Sawyer Electrical 
Mfg Co, Cust & Pat App, 114 F 
2d 893, 896—^In re Plymouth Mo- 

I tor Corpoiation, Cust & Pat App, 
46 F 3d 211, 213 
40 CJ p 649 note 97 

30. U S —^In re Sawyer Electrical 
Mfg Co, Cust & Pat App, 144 P 
2d 893, 895—In re Plymouth Motor 
Corporation, Cust & Pat App, 46 
F2d 211, 212 

Aik—Twist V Mullmix, 190 SW 
851, 855, 126 Aik 427, 441 

31. US—In re Sawyer Elcctiical 
Mfg Co, Cust & Pat App, 114 P 
2d 893, 895—^In re Plymouth Motor 
Corporation, Cust & Pat App, 46 
P 2d 211, 213 

Ark—Twist V Mullinix, 190 SW 
861, 855, 126 Ark 427 

32. US —^In re Plymouth Motor Cor¬ 
poration, Cust & Pat App , 46 F 2d 
211, 212 

33. U S —Campbell Mach Co v Ep- 
pler Welt Mach Co, CCMass, 83 
F 208, 212 

40 C J p 649 note 2 

34. Ark—Twist v Mullinix, 190 S 
W 861, 855, 126 Ark 427 
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3S. Phrases 

(1) “Merely assemble** distin¬ 
guished from “forthwith collect" see 
14 C J S p 1321 note 52 

(2) “Merely descriptive" means 
only descriptive, or nothing more 
than descriptive —^In re Pierce Ar¬ 
row Motor Car Co , Cust & Pat App , 
65 F2d 434, 436—In re Plymouth 
Motor Corporation, Cust & Pat App , 
46 F 2d 211, 212—Hercules Powder 
Co V Newton. C CANY. 266 F 169, 
172—R W Eldridge Co v Southern 
Handkerchief Mfg Co, D O S C, 23 
P Supp 179, 185 

(3) “Merely descriptive terms or 
marks" as not pioperly the subject 
ot a trade-mark see the CJS title 
Trade-Marks, Trade-Names, and Un¬ 
fair Competition 9 33, also 63 CJ 
p 346 note 89-p 351 note 19 

(4) “Merely geographic” means 
only geographic or nothing more 
than geogiaphic—R W Eldridge 
Co V Southern Handkei chief Mfg 
Co , D C S C , 23 P Supp 179, 185 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 40 CJ p 649 notes 
3-7 

30. Black LD 

37- NT—In re Barmicr*s Estate, 
282 NTS G95, 698, 609, 156 Misc 
657 

Ohio —Morfleld v Cinrmnati, D & T 
Traction Co, 114 NE 689. 696, 111 
Ohio St 139 

38. NT—^In re Barmier's Estate, 
282 NTS 696, 698, 699, 15G Misc 
657 

30. Mo—^Hill V. Arnold, 177 S.W. 
343, 345 

^ NT—^In re Barmier’s Estate. 
282 NTS 695, 698, 699, 156 Mi&c. 
657 

41. N T —^In re Barmier’s Estate, 
supra 

Ohio —Marfleld v Cincinnati, D & T 
Traction Co. 144 NE 689, 696, 111 
Ohio St 139. 
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ality.42 It has also been de:fined as meaning to sink 
the identity or individuality o£;43 to cause to disap- 
peai,44 to make to disappear in something else,46 
to cause to be absorbed or engrossed,to swallow 
up.47 It IS frequently used with the woids “m” or 

«into"48 

Nowhere in the various definitions of the word is 
an extinction suggested, but, lather a joining togeth¬ 
er, an addition, a combinmg of the quahties of one 
with another; not a death but rather a maiiiage 

“Merge” has been held to be synonymous with, 
or belonging to the same class as, “coinbme” see 15 
C J.S p 241 note 64, and “incorpoiate” see 42 G J S 
p 543 note 512 

Merger 

'Merger” is defined generally as the absorption 
of a thmg of lesser impoitaneo by a gi eater, where¬ 
by the lesser ceases to exist, but the gi eater is not 
increased, an absorption or swallowmg up so as 
to mvolve a loss of identity and mdividuality.si 


In law it is the absorption or extinguishment of 
one estate or contract m another.^^ It is said that 
merger is an operation of law not depending on the 
intention of the parties.^3 However, it has also 
been stated that it is the law^^ that merger is laige- 
ly a question of intention^^ to a gieat extent de¬ 
pending on the circumstances surroundmg each 
paiticular case,^^ and it is said that the courts will 
always presume against it whenever it will opciate 
to the disadvantage of a paity.®7 In meiger there 
is a caiiying on of the substance of the thing, ex¬ 
cept that the substance is merged into, and becomes 
a pait of, a separate thing with a new identity 58 

“Meigei” has been held synonymous with, or 
equivalent to, “confusion” see 15 G J S p 958 note 
30, “consolidation” see 15 G J S p 902 note 6, and 
“extinguishment” see 35 G J S p 294 note 40. 

“Merger” has been compared with, or distin¬ 
guished from, “consolidation” see 15 G J S. p 992 
note 6, “extmguishment” see 35 C J S. p 294 note 
42, “&urrender,”59 and “union ”50 


42 . —^In re Barmier's Estate, 

282 NTS 696, 698, 699, 156 Misc 
657 

Oluo—^Maz field v Cincinnati. D & T 
Traction Co. 144 KE 689, 696, 
111 Ohio St 139 

43. NY—^In re Baimier’s Estate, 

282 NYS 695, 698, 699, 156 Misc 
657 

44. NY—In re Barmier’s Estate, 

supra 

4B. NY—^In ra Barmier’s Estate, 

supza 

46. NY—In re Barmier’s Estate, 

supra 

47. Ind—Ramsey v Hicks, 87 NE 

1091, 1099, 89 NE 597, 44 Ind 

App 490 

48. NY—^In re Barmier's Estate, 

282 NYS 695, 698. 699, 156 Misc 
657 

49. NY—In re Barmier’s Estate, 

supra 

50l Cal —Corpus Juris quoted In 
Pacific States Savings & Loan Co 
y Strobeck. 33 P 2d 1063, 1066, 
1067, 139 Cal App 427 

D C —^Alabama Power Co v Mc- 
Ninch, 94 F 2d 601, 611, 612, 68 
App D C 132 

NC—Corpus Juris cited in Braak v 
Hobbs, 186 SE 500, 504, 210 NC 
379—Carolina Coach Co v Hart- 
ness, 152 SE 489, 491, 198 NC 
624 

Utah—Corpus Juris quoted In Ad¬ 
ams V Davies, 156 P 2d 207, 210, 
107 Utah 579, 168 A LR 852 

40 C J p 649 note 13 

61. NY—Irvine v New York Edi¬ 
son Co, 128 NYS 297. 803, 143 
App Div 344. 


52. Cal —Corpus Juris quoted in 
Pacific States Savings & Loan Co 

V Strobeck. 33 P 2d 1063, 1066, 
1067, 139 Cal App 427 

Pla—Sugar Bowl Drainage Dist v 
Miller, 162 So 707, 708, 120 Fla 
436 

Tex—Corpus Jons cited in Bates v 
LefLorge. Com App, 63 S W 2d 360, 
363—Capri to v Grisham-Hunter 
Coiporation, Civ App, 128 SW2d 
149, 154—Hampton v King, Civ 
App, 87 SW2d 319, 321 
Utah—Corpus Jons quoted in Ad¬ 
ams v Davies, 156 P 2d 207, 210, 
107 Utah 679, 158 ALR 852 
40 C J p 649 note 15 

63. Ont—Gore Bank v McWhirter, 
18 UCCP 293, 296 

64. Gal —Pacific States Savings & 
Loan Co v Strobeck, 33 P2d 1063, 

1066, 1067, 139 Cal App 427 
Utah—^Adams v Davies, 156 P2d 

207, 210, 107 Utah 579, 158 ALR 
852 

55. Cal —Corpus Juris quoted In 
Pacific States Savings & Loan Co 

V Strobeck. S3 P 2d 1063, 1066, 

1067, 139 Cal App 427 

Mich—Shedd v Krushinski, 298 N 
W 490, 493, 298 Mich 160 
Mo—Toebe v Wulfing, App, 140 S 
W2d 1116, 1118 

Pa —^Naffah v City Deposit Bank, 
23 A 2d 340, 342, 343 Pa 348 
Tex—Corpus Juris cited In Bates v 
Lefforge, Com App, 63 S W 2d 360, 
363—Capri to v Grisham-Hunter 
Corporation, Civ App, 128 SW2d 
149, 164—^Hampton v King, Civ 
App, 87 SW2d 319, 321 
Utah—Corpus Juris quoted In Ad- 
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ams V Davies, 156 P 2d 207, 210, 
107 Utah 579, 158 ALR 852 
40 C J p 650 note 20 
Similarly expressed 

Merger is always a matter of in¬ 
tention — Corpins Juris cited in Chap¬ 
pell v Chappell, 60 NYS 2d 447, 449, 
186 Misc 968 

56. Cal — Corpus Juris quoted in 
Pacific States Savings & Loan Co 

V Strobeck, 33 P 2d 1063, 1066, 
1067, 139 Cal App 427 

Tex —Corpus Juris cited In Bates 

V Lefforge, Com App , 63 S W 2d 
360, 363—^Hampton v King, Civ 
App. 87 SW2d 319, 321 

Utah— Corpus Juris quoted in Ad¬ 
ams V Davies. 156 P 2d 207, 210, 
107 Utah 679, 158 ALR 852 
40 C J p 650 note 21 

57. Gal — Corpus Juris quoted in 
Pacific States Savings & Loan Co 

V Strobeck, 33 P 2d 1063, 1066, 
1067, 139 Cal App 427 

Neb—Sanford v Scott. 181 NW 148, 
149, 106 Neb 479 

Utah— Corpus Juris quoted In Ad¬ 
ams v Davies, 166 P2d 207, 210, 
107 Utah 679, 158 ALR 852 
BimiLarly expnssed 
Mergers are not favored and will 
not be decreed when inconsistent 
with the evident intention of the 
parties—Caprito v Grisham-Hunter 
Corporation, Tex Civ App , 128 S W 
2d 149, 154 

58L Okl —^McRoberts v McRoberts, 
67 P 2d 1176, 1177, 177 Okl 156 

59. Tenn—^Harnson v Johnston, 70 
SW 414, 417, 109 Tenn 245 

6a Ind—^Ramsey v. Hicks, 87 NE 
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MERGE; MERGER-MERINO 


Merger of rights. Rights Bxe said to be meiged 
'when the same person who is bound to pay is also 
entitled to receive.^^ This is more properly called 
a confusion of rights or extinguishment.^^ When 
there is confusion of rights and the debtor and cred¬ 
itor become the same person, there can be no right 
to be put in execution but there is an immediate 
merger 

<<Meiger,” as that term is used in the common 
law, IS said to be synonymous with "confusion” in 
the civil or Roman law see 15 C J S. p 958 note 30, 
and, when used with reference to demands, mdi- 
cates that, where the qualities of debtor and creditor 
become united in the same individual, there arises 
a confusion of rights, which extinguishes both quali¬ 
ties whence merger is often called "exjtmguish- 
ment,”®® the terms “merger*^ and "extinguishment” 
bemg regarded as equivalents or synonymous see 35 
iC J S p 294 note 40. 

Merger of prior and contemporaneous negotia- 
txofis into a written instrument It has been stated 
generally that all prior and contemporaneous nego¬ 
tiations are merged m a written instrument This 
rule is frequently applied to contracts see Contracts 
§§ 380-384, particular reference being made to § 
381 where it is said that this is m effect a statement, 
in different form, of the rule excluding evidence 
of prior or contemporaneous oral agreements to con¬ 
tradict or to modify a written contract, which is 
treated in Evidence § 901. 

For the discussion of the rule that aU prior and 
contemporaneous negotiations are meiged m the 
written instrument as applied to deeds see Deeds § 
91 c; in connection with insurance policies see In¬ 
surance §§ 250 a, 266 b; and with reference to leas¬ 
es see Landlord and Tenant § 232 m For reference 
to other applications of the rule consult the Descrip¬ 
tive-Word Index. 


Merger of estates. The merger of estates is treat¬ 
ed and discussed generally in Estates §§ 123-13L 
In connection with trusts, the merger of legal and 
equitable estates is treated in the C.J.S. title Trusts 
§§ 176, 203, also 65 G.J. p 519 notes 34r-38 and p 567 
note 5^p 569 note 79. For other places throughout 
this work where the merger of estates is treated see 
the cross references in Estates § 123. 

Merger of corporations. The merger of corpora¬ 
tions IS treated generally in Corporations §§ 1603- 
1637, and with reference to internal revenue provi¬ 
sions see the title index to the title Internal Reve¬ 
nue. For the treatment of the merger or consoli¬ 
dation of particular kinds of corporations see the 
cross references m Corporations § 1605. 

Other particular applications. The merger of of¬ 
fenses IS treated in Criminal Law § 10; the merger 
of judgments is discussed in Judgments §§ 561, 599. 
For reference to other particular meigeis in addi¬ 
tion to those set out in the preceding paragraphs 
consult the Descnptive-Word Index. 

MERIDIAN, In geology, a groat circle on the sur¬ 
face of the earth, passing through the poles and any 
given place; also, and now usually, the half of such 
a circle included between the poles 

MERINO. As a noun, fine fabric made originally of 
merino wool, but later of fine wool mixed with cot¬ 
ton; a fine woolen yam used in hosiery, underwear, 
etc.®9 

In Spamsh law, a former Spanish functionary ap¬ 
pointed by the king over a certain temtozy; also a 
flock or herd.'^o 

As an adjective, designating, or pertaining to, a 
breed of fine-wooled white sheep origmatmg in 
Spain and afterward widely popular, especially in 
America and Australia.^^ As applied to wool, the 
term means primarily and popularly a fine long- 


1091, 1099, 89 KE 597, 44 Ind 
App 490 

40 CJ p 649 note 13 [a] 

81. Ill —Corpu Juxiu Quoted la. 
Home Bids & Loan Ass'n of Pans, 
Ill V Oaumer, 269 Ill App 196, 
206 

40 C J p 650 note 23 

88. Ill —Cozpiui ffnila qnoted In. 

Home Bids & Loan Ass'n of Fans, 
Ill V Gaumer, 269 Ill App 196, 205 
40 C J p 650 note 24 

63. Ill —Cozpiu Jails Quoted In. 

Home Bids & Loan Ass’n of Pans, 
Ill V Gaumer, 269 111 App 196, 205 

40 0 J p 650 note 25 

64. Ill —Coipns Jails Quoted In 


Home Bids & Loan Ass’n of Pans, 
Ill V Gaumer, 269 Ill App 196, 205 

40 C J p 650 note 25 

65. Ill—^Donk v Alexander, 7 N3 
672, 676, 117 IlL 330—Coipos Jons 
Quoted In Home Bldg & Loeui 
A ss'n of Pans, Ill v. Gaumer, 269 
Ill App 196, 205 

60. Ill—Donk V Alexander, 7 NH 
672, 676, 117 Ill 380—Corpus Jails 
Quoted u Home Bldg & Loan 
Ass'n of Pans, HI, v. Gaumer, 269 
Ill App 196, 205 

67. Cal —^Paratore v. Scharetg, 128 
P2d 560, 662, 53 Cal App 2d 710 

Md—^Markoff v Kreiner, 23 A 2d 19, 
23, 180 Md 150 
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Minn—^Haglin v. Ashley, 4 NW2d 
109, 112, 212 Minn 445 
68. Webster New IntD See Vance 
V. Marshall, 3 Bibb (Ky) 148, 150, 
151. 

89. Webster New Int.D. 

As applied to anderweeir 
A substantial part of the consum¬ 
ing public, and also some buyers for 
retailers and sales people, under¬ 
stand the word "Merino," as applied 
to underwear, to mean that the un¬ 
derwear 18 all wool—^Federal Trade 
Commission y. Winsted Hosiery Co, 
NT. 42 set. 884, 386, 268 US. 488, 
66 LEd 729 

TO. Escnche Diccionarlo. 

71* Webster New IntlX 



MERIT 


57 C.J.S. 


staple wool, which oozmnands the highest price ^2 

MEBIT. The oiigmal signifloance of the Latin root 
of the word ''merit” was to get a share, ^3 and it has 
been said that the present meaning of "merit” is 
deserving well.^^ 

As a nonn, the word is defined as meaning dnc 
reward or punishment the quality of deserving 
well or ill,desert 

As a verb, the word "merit” means to earn by 
seivice or performance,^® to have a right to claim 
as a reward-^® 

"Merit” has been distinguished from "fitness” see 
36 C J.S. p 884 note 41. 

Merits 

It is said that the word "merits” is not veiy clear¬ 
ly defined,®® and, as a legal term, it has acquired no 
precise technical meaning, and so admits of some 
latitude of interpretation,®i but it is also said that 
it has a settled legal meaning.®® 

If taken in its ordinary acceptation, the word 
"merits” would mean the abstract justice of the 
case,®® without regard to any techmcal or arbitrary 
rules of law.®4 However, it has been said that a 
better definition would be to consider it as meaning 
the combined questions of law and fact presented by 
the pleadings of the case.®® 

As a legal term, the woid "merits” is to be re¬ 
garded as referring to the strict legal rights of the 
parties, as contiadistinguished fiom those mere 


questions of practice which every court regulates 
for itself, and from all matters which depend on the 
discretion or favor of the court,®® and it implies 
a consideration of substance, not of form; of legal 
lights, not of mere defects of pioceduie or the tech¬ 
nicalities thereof ®7 

As a technical legal teim,®® "merits” is defined as 
meaning the various elements which enter into or 
qualify the plaintiff’s right to the relief sought,®® 
matter of substance, as distinguished from matter 
of form®® or technicality;®! the real or substantial 
grounds of action or defense, m contradistinction 
to some technical or collateial matter raised in the 
couise of the suit,®® the real or substantial grounds 
of action or defense as distinguished from matters 
of practice, procedure, jurisdiction, or form,®® the 
intrinsic rights and wrongs of a case as determined 
by matters of substance, m distmction fiom mat¬ 
ters of form,®® the strict legal rights of the parties, 
as distinguished from those dependmg on questions 
of practice, jurisdiction, competence, discretion, fa¬ 
vor, or the like ®® 

"Merits” has been distinguished from "jurisdic¬ 
tion” see Courts § 15 c. 

Phrases 

Merit system The term "merit system” has a 
well-defined and well-understood meanmg.®® It is 
defined as the system of appointing employees to of¬ 
fice m the civil service, and of promoting them for 
competency only,3"^ a system whereby selection for 
appointments in certain branches of the public serv- 


72. us—Federal Trade Commis¬ 
sion V Winsted Hosiery Co, NY, 

42 set 384, 385, 268 US 483, 66 
LEd 729 

ISenao yarn, is yarn which is made 
by carding together wool and cot¬ 
ton, and spinning —Grecnlcaf v 
Worthington, CCMass, 26 F 308 

73. Ohio —State ex rel King v Em¬ 
mons, 190 NE 468, 470, 472, 128 
Ohio St 216 

74. Ohio —State ex rel King v 
Emmons, supra 

75. Ohio —State ex rel King v Em¬ 
mons, supra 

70. Ohio —State ex rel King v Em¬ 
mons, supra 

77. Ohio —State ex rel King v Em¬ 
mons. supra 

78. Ohio —State ex rel King ▼ Em¬ 
mons, supra. 

79. Ohio —State ex rel King v Em¬ 
mons. supra 

80. SC —Bolin V Southern R Co, 

43 SE 665, 666. 65 S C 222 
10 C J p 650 note 42. 


81. NT—Mink v Keim, 41 NTS 
2d 769, 771. 266 App Div 184— 
Hirshbach v Ketchum, 80 NTS 
143, 145, 79 AppDiv 561—St John 
V West, 4 HowPr 329, 332 
QQ Wis —^Rahn v Gunnison, 12 
Wis 628, 531 

83. NT—^Hirshbach y Ketchum, 80 
NTS 143, 145, 79 App Div 661— 
St John V West, 4 HowPr 329, 
332 

84. N Y —St John v West, supra 

85. NT—^Hirshbach v Ketchum. 80 
NTS 143. 145, 79 AppDiv 661— 
St John V West. 4 HowPr. 329, 
332 

80. Ind —Ooxinu Jtixls oited in 
Brodt V Duthie, 186 NE 893, 895, 
97 Ind App 692 

N Y —Mink V Keim, 41 N T S 2d 769, 
771, 266 AppDiv 184 
40 C J p 661 note 45 [b] 

Similarly defined in connection with 
filing of briefs on appeal see Ap¬ 
peal and Ezror S 1341 

87. Ohio—^Kimberlin v Stoley, 194 
NE 886. 886. 49 Ohio App 1 
40 C J p 651 note 46 [a] 
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88. Or—^Haney ▼ Neace-Stark Co, 
219 P 190. 191, 109 Or 93 

40 CJ p 661 note 44 

89. US —General Inv Co v New 
York Cent R Co, Ohio, 46 S Ct 
496, 497, 271 US 238. 70 LEd 
920—Walling v Miller, CCA 
Minn, 1S8 F2d 629. 682—Dyer v. 
Stauffer, CCAOhio, 19 F 2d 922 

90. Ga—^Wolfe v Georgia R & 
Electric Co, 66 S E 62, 63, 6 Ga 
App 410 

40 C J p 661 note 45 

91. Or—^Haney v Neace-Stark Co, 
219 P 190. 191, 109 Or 93 

98. N H —Ordway v Boston & M R. 
R, 45 A 243. 244, 69 NH. 429 

40 CJ p 651 note 47 

93. US—Clegg V U S, CCA Utah, 
112 F2d 886, 887, 888 

9®- Or—^Haney v Neace-Stark Co, 
219 P 190, 191, 109 Or 93 

95- Or—Haney v Neace-Stark Co, 
supra 

96. Ala.—Heck v Hall, 190 So 280, 
285, 238 Ala. 274. 

97. Ala—Heck y. Hall, supra. 
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ice may be made on the basis of demonstrated rel¬ 
ative dtness, without regard to pohtieal considera¬ 
tions Such a system would necessarily include 
a fair and impartial selection and appointment of 
all peisonnel on the basis of open and competitive 
merit examinations, specido reasons for removal, 
and a reasonable hearing The purpose and ef¬ 
fect of the merit system is to take from the appomt- 
ing officer the right of arbitraiy removal, either 
directly or indirectly, of an appomtee which he oth¬ 
erwise would have.^ The system is sometimes re¬ 
ferred to as a ^'non-partisan merit system."^ In the 
United States it is opposed to the "spoils system 

The merit system is treated with respect to county 
officers and agents in Counties § 101 a. 

Other phrases employing the words "merit” or 
"merits” are set out in the note.^ 

MEBITO. As the first word of a maxim as to which 
there have been no recent apphcations see 40 C.J p 
651 note 66 

MEBITOBIOUS. That earns, or entitles to, reward, 
as virtue; productive of ment.^ 

MEBITOS BE PBOOESO. In Spanish law, the 
questions involved in a cause.^ 

MEBO MOTH. See Ex 32 C J S p 1142 note 48 

MEBBY-GO-BOUND. Any of various revolving 


contrivances for affording amusement, especially to 
children, as a nng of seats, often in the forms of 
horses and other animals, etc., on a revolving plat¬ 
form; a carrousel.^ It has been distinguished from 
a scemc railway.^ 

MEBTON, STATUTE OF. An old English statute 
relatmg to dower, legitimacy, wardshijis, procedure, 
inclosure of common, and usuiy.^ 

MEBX E8T QUIGQUID VENBl POTEST. See 40 
G. J. p 652 note 77. 

MES. In Spanish law, month.^0 

MESENTEBT. A membrane made of folds of peri¬ 
toneum, a strong, colorless, shiny membrane with a 
smooth surface, which hues the inner abdominal 
walls and covers the organs of the abdomen. It 
extends from the lower end of the duodenum to the 
beginning of the large intestme. It supports and 
covers the ileum and jejunum, two divisions of the 
small mtestmes.^^ 

MESH. As a noun, one of the openings or spaces 
enclosed by the threads of a net between knot and 
knot I 

As a verb, to engage with each other, as the teeth 
of wheels It has been compared with, or distm- 
guished from, "engage” see 30 C.J.S p 247 note 68. 


98. Ohio—Curtis ▼ State, 140 NB 
522, 623, 108 Ohio St 292—State 
ex rel Kipker v City of Lima, 
App, 32 NEiSd 488, 496 

99. Ariz—^Donaldson v Sisk, 113 P 
2d 860, 865, 67 Anz 818—Welch v 
State Board of Social Security and 
Welfare, 87 P 2d 109, 112, 63 Anz 
167 

1. Ariz—Donaldson v Sisk, 118 P 
2d 860, 865, 67 Anz 318 
a. Anz—^Donaldson v Sisk, supra— 
Taylor v McSwain, 95 P2d 415, 
421, 54 Anz 295 

8. Ala—Heck v Hall, 190 So 280, 
286, 238 Ala 274 

OnffUL 

"Ment systems in Amencan gov¬ 
ernment are of comparatively recent 
development The federal govern¬ 
ment began about 1886 in a tentative 
-way to make certain appointments 
based at least upon esa effort to as¬ 
certain the ability of the appointee 
to perform propezly the services of 
his position, rather than his con¬ 
tributions to the success of the par¬ 
ty which happened to be in power, 
and this system has spread to a 
greater or less extent in all parts of 
the country, although it is by no 


means universal **—^Taylor v Mc¬ 
Swain, 95 P 2d 416, 421, 64 Ariz 295 

4. Phrasas 

(1) “Affidavit of merits,** one set¬ 
ting forth that defendant has a 
meritorious defense (substantial and 
not technical) and stating the facts 
constituting it —^Black L D In 
pleadings, referred to as an affidavit 
of defense or merits, see the C J S 
title Pleading §9 177-183, also 49 C 
J p 296 note 60-p 309 note 13, and 
as sometimes required to vacate a 
judgment entered by default see 
Judgments 9 336 

(2) “Decision on the merits** with 
reference to the doctrine of res Judi¬ 
cata see Judgments 9 627. 

(3) **Merit and fitness** as the bar 
sis for the appointment of officers 
generally see the C J S title Officers 
9 34, also 46 C J p 964 note 4, p 956 
note 17 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 40 CJ p 651 notes 
60-63 

6. Webster New IntD 
Phrases 

(1) *‘Meritonous acts** as equiva¬ 
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lent to ‘'ascertained merit'* see 6 C 
JS p 788 note 28 

(2) “Meritorious consideration’* 
with reference to the reforming of 
instruments see the C JS title Ref¬ 
ormation of Instruments 9 10, also 
53 CJ p 914 note 97-p 916 note 13 

(3) “Meritorious defense** in con¬ 
nection with the opening or setting 
aside of judgments obtained by de¬ 
fault see Judgments 9 336 

(4) “Meritorious public service ’*— 
Uhte v. Rosenthal, 174 P 83, 84, 87 
Cal App 619 

Sm Escriche Diccionario 
7- Webster New IntD. 

8. Idaho—In re Hull, 110 P 266, 
267. 18 Idaho 475, 80 LRA,NS, 
465 

40 CJ p 652 note 75 

9. Black LD 

40 C J. p 652 note 76. 

la Dscriche Diccionario 

11. La—Arrington v Singer Sewing 
Mach Co, App, 16 So 2d 145, 148 

12; Webster New IntD. 

See Fish 9 1. 

13. Webster New IntD. 



MESIAl^MESS POBK 


MESIAL. A term wliieh, when applied to a tooth, 
refers to the side of the tooth toward the center of 
the month 

MESITALTY or MESNALTTY. A manor held un¬ 
der a superior lord; the estate of a mesne 

MESNE. Intermediate; interveningthe zmddle 
between two extremes 

Mesne profits. An ancient technical term,t8 mean¬ 
ing intermediate profits; that is, piofits which have 
been accruing between two given peiiods 

The term is defined in Ejectment § 128, and is 
treated in connection with actions for damages for 
detention of dower in Dower § 78. The right to le- 
cover mesne profits in a wnt of entry is discussed in 
Entry, Wnt of § 24, and the action for mesne 
profits is treated in the C J S title Trespass § 120, 
also 63 C J. p 1053 notes 21-27. For other paiticu- 
lar applications and specific uses of the term con- 
flpolt the Descnptive-Word Index. 

Other phrases^ employing the word are set out 
in the note.20 

MESNE, WBIT OF. An ancient and abobshed wnt, 
which lay when the lord paramount distrained on 
the tenant paravail. The latter had a wnt of mesne 
against the mesne lord 

MESON. In Spanish law, a hostelry.^s 

« 

MESQUITE. An important leguminous tree, or 
often shrub, '‘piosopis juliflora,” growing from Tex¬ 
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as to southern California, and thence southward to 
Chile.23 

MESSAGE. Any notice, word, or communication, 
wntten or oral, sent from one person to another 

The term is frequently used m the C J S title 
Telegraphs and Telephones, particular reference be¬ 
ing made to § 106, also 62 C J. p 127 notes 34, 35, 
where the word is discussed as used in statutes im¬ 
posing penalties on telephone and telegraph com¬ 
panies for violation of their public duties. 

MESSENGER. One who bears a message or an ei>- 
rand, the bearer of a verbal or written communi¬ 
cation, notice, or mvitation from one person to an¬ 
other or to a public body; an office servant.^B 

The term, by its fair import and significance, does 
not apply to a public officer acting in an original ca¬ 
pacity in the discharge of duties imposed on him 
by law, but presupposes a superior m authority 
whose servant the messenger is and whose mandate 
he executes, not as a deputy, with power to discrim¬ 
inate and judge, or to bind his superior, but as a 
mere bearer and communicator of the will of his 
superior.*® 

MESSIS SEMENTEM SEQT71TTJR. See 40 C.J. p 
653 note 5. 

MESS FORE. A term which has a precise meaning 
m trade, and comprises only that pork which is tak¬ 
en from the sides of the hog, between the shoulder 
and hams, and no other part of the animal *7 


14. IT S —Swenson v Boos, CCA 
Minn, 156 F2d 838, 339—Swenson 
V Boos, DC Minn, 61 F Supp. 704, 
706 

ISii Black LD 

A proper feudal word 

Pa—Brown v Butler, 4 Phila 71 

16. Ala.—Birmingham Dry-Goods 

Go V Bledsoe. 21 So 403, 113 Ala 
418 

Miss —h N Dantzler Lumber Co v 
Texas & P R Co, 80 So 770, 776, 
119 Miss 328. 4 ALR 1669 

17. Miss —li N Dantsler Lumber 
Co V Texas & P R Go. supra 

18. NY —^Dime Sav. Bank of Brook- 
l 3 m V Altman, 9 ND2d 778, 781, 
275 NT 62 

la. Black L D. 
sa Phrases 

(1) “Mesne assignment" see Land¬ 
lord and Tenant S 37 

(2) “Mesne conveyance" sea 18 O J 
8. p 94 note 13 

(3) “Mesne encumbrance or incum¬ 
brance" see 42 C J S p 652 note 72 


(4) “Mesne lord" see 64 CJS p 
797 note 74 

(6) 'Mesne process" defined see 
the CJS title Process S 1. also 50 
CJ p 445 note 49-p 446 note 62 

81. Black LD 

82. Escriche Diccionano 

83. Ariz—U S v Soto, 64 P 419, 
420, 7 Ariz 230 

Webster New Int.D 
Phrases 

(1) “Day message" and '‘night 
message" see the CJS title Tele¬ 
graphs and Telephones 9 4, also 17 C 
J p 1134 note 66 

(2) “Obscure message" compared 
with "cipher" see 14 CJS p 1120 
note 97 

(3) "X n R messag-e" see the C 
J S title Telegraphs and Telephones 
5 141, also 71 C J. p 1646 note 83 
85. Ala —(Corpus Juris oltsd In 

Life & Casualty Ins Co of Ten¬ 
nessee V Bottoms, 143 So 574, 676. 
226 Ala 382 

Cal—^poster v Central Pac R Co, 
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11 P 686, 690. 70 Cal 169, 69 Am 
R 404 

Phrases 

(1) “Messenger association" see 
the CJS title Telegraphs and Tele¬ 
phones 5 277, also 40 OJ. p 658 note 
X. 

(2) “Messenger cable" or “messen¬ 
ger wire" see the CJS titles Street 
Railroads 5 1 and Telegraphs and 
Telephones i 4, also 40 CJ. p 663 
note 3 

(3) '‘Messenger service" distin¬ 
guished from “delivery business" see 
26 CJS p 698 note 82. 

86. Ala—Gorpiui Juris cited In 
Life & Casualty Ins Co of Ten¬ 
nessee V Bottoms, 143 So 574, 676, 
226 Ala 382 

Cal—^Pflster v Central Pac R. Co, 
11 P 686, 690, 70 Cal. 169, 69 Am 
R. 404. 

87- Vt—Hoadley v. House, 82 Vt. 

179, 181, 67 AmD 167, 

40 C J. p 663 note 6. 
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MESSUAGE—METACARPAL BONES 


MESSUAGE. A tcim used in conveyancing^^ of 
lai^o signification,^^ defined as a house ;30 m legal 
acooi)lalion, a dwelling house with the adjacent 
buildings and cuiiilage,^! a dwelling house with 
boine adiiuent land asbigned to the use of it;^^ a 
dwelling house with adjacent buildings and cur¬ 
tilage 

"Messuage’^ has been held equivalent to, and mtei- 
changeablo oi synonymous with, '‘house” soe 41 C J 
S p 3G5 note 67, and nearly synonymous with “dwell¬ 
ing house” see 28 C J S. p 604 note 15 It has been 
distinguished from the term “land adjoining*’ see 
2 C J S p 3 note 16 

MESSUAGIUM A dwelling house with land 3* 

MESTA Tlw body of shepheids, diovers, and live 
stock owMieis icpicscnted by a council which meets 
twice a year in Spam under the picsidency of a 
govcinmcnt official to consider matters of impor¬ 
tance to the live-stock mdustry ^5 

MESTIZO. A mongrel or person of mixed blood; 
sometimes used as equivalent to “octoroon,” that is, 
the child oC a white person and a quadroon, some¬ 
times as denoting a person one of whose parents 


was a Spaniard and the other an American Indian.36 

METABOLISM. The sum of the processes con¬ 
cerned m the buildmg up of piotoplasm and its de¬ 
struction incidental to the manifestation of vital 
phenomena, 37 the chemical changes proceeding con¬ 
tinually in livmg cells 38 It denotes the sum total 
of all piocesses of the human body by which food 
IS tiansfoimcd into chemicals and in turn absorbed 
into the blood stream and lymphatic system for the 
purpose of so nourishing the body that it can contin¬ 
ue to function 39 in other words, it is the aggicgate 
of all processes wheieby food is digested, lieat and 
energy created, the body built up oi repaned, and 
waste matter cxcieted Metabolism may be con- 
stiuetive or d-cstiactive 

Rate of metabolism The late of metabolism is 
measured by the late at which the body produces 
or gives off heat, and the “basal metabolic latc” is 
defined as the least rato of chemical activity which 
will mamtain the absolutely essential functions of 
the body sufficiently to keep an individual alive 

METAGABPAL BONES. The metacarpal bones 
constitute the framework of the palm *3 The joints 
■ between the metacarpal bones and the first thiec 


28 l*.i—Wi.uor V rT«-nnmffor, 1 Pa 
Dial & Co 107, ion 

29. Nil—Uiddli* V Littlefield, 53 N 
H G03, 500, IG AmR 388 

40 C! J n Gilo note 9 

30. Ind—Gnmoa v Wilson, 4 

Blackf 331, 333 

40 C J p 633 note 11 

31. W Va —Marmet Co v Archi¬ 
bald, 17 SR 290, 300, 37 WVa 778 

40 C T p 653 note 12 

32. NJ—Applef^ate v Applegate, 16 
NJLaw 321, 322 

40 CJ P 653 note 13 

33. Mo—Slate v Cooper, 246 SW 
892. 893. 

40 CJ p 653 note 14 

34. Eng—Fcnn v GraftO'n, 2 Bing 
NCaa 617. 619, 29 E C L 688, 132 
Reprint 238 

35. Escriche Diccionario 1288, Sup- 
lemcnto 324 

36. Black L D 

37. Iowa—Almquist v Shenandoah 
Nursones, 254 NW 35. 39, 218 
Iowa 724. 94 ALR 573. 

38. Iowa—^Almquist v Shenandoah 
Nurseries, supra 

89. US—U S V 62 Packages. More 
or Less, of Marmola Prescription 
Tablets. CCAWis. 142 P2d 107, 
109, 110 

EhmUarly expressed 

*'By metabolism is meant the to¬ 
tal of the various processes by which 
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food IS transformed In the body in¬ 
to the chemicals which are absorbed 
into the blood stream and lymphatic 
system for the purpose of nourishing 
the body so that it can carry on its 
work The health of the body de¬ 
pends upon the well-balanced use of 
the body chemicals Metabolism de¬ 
notes all the processes of the body 
by which food Is used, body heat and 
energy created, and the body built up 
or repaired, and by which the tissues 
of the body are destroyed and waste 
matter excreted”—U S v 63 Pack¬ 
ages, More or Loss, of Marmola Pre¬ 
scription Tablets, DCWis, 48 P 
Supp 878, 885 

40. US—^U. S V. 62 Packages, More 
or Less, of Marmola Prescription 
Tablets. CCAWis, 142 F 2d 107, 
109, 110 

41. Iowa—^Almquist v Shenandoah 
Nurseries, 254 NW 36, 39, 218 
Iowa 724, 94 ALR 673 

42. US—^U S y 62 Packages, More 
or Less, of Marmola Prescription 
Tablets, DCWis, 48 FSupp 878, 
886 

Further discussed 

(1) "Every activity of the body 
increases the amount of energy con¬ 
sumed Having found the basal re¬ 
quirements of an individual, the 
physician can, by the addition of the 
demands of the individual's other 
activities, compute what his total 
needs will be Average normal 
standard rates have been established 
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by tests, and the results are ex¬ 
pressed in terms of either plus or 
minus vaiiations from the standard 
In the same classification normal 
healthy people vary one from anoth¬ 
er in the normal basal metabolic rate 
The great majority vary only to the 
extent of 10% more or 10% less m 
the amount of heat produced, repre¬ 
sented by the average normal stand¬ 
ard Normal healthy people may* 
vary from the average standard nor¬ 
mal rate to even a greater extent, 
but seldom more than 15% more or 
less than standard, which means that 
the individual is consuming 15% 
more or 15% less energy than the 
average among normal people"—^U 
S V 62 Packages, More or Less, of 
Marmola Prescription Tablets, D C. 
WiB, 48 FSupp 878. 885 

(2) “By examination of the rates 
at which normal persons give off 
heat, scientists have established the 
normal rate of metabolism from 
which, experience has revealed, most 
persons deviate by not more than 10 
per cent To enjoy good health, one's 
body must maintain a proper balance 
of essential chemicals; the thyroid 
gland IS the primary agency in 
achievement of this end.”—U 8 v. 
62 Packages, More or Less, of Mar^ 
mola Prescription Tablets, C C.A 
Wis, 142 F 2d 107, 110 

43. Wash—Cady v Department of 
tiabor and Industries, 162 P 2d 813, 
817, 23 Wash 2d 861. 



METAL—METAZLOPEONE 
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phdanges of each finger are the proximal joints, and 
are termed ^^metacaipo-phalangeal” or ^'phalaugeo- 
metacorpal’’ joints A displacement of a metacar¬ 
pal bone may occur at either end of the bone and 
may cause injury to the hand, or to the fingers, or 
to both.^5 

MBTAL. Any member of the class of substances 
i-epresented by gold, silver, copper, iron, lead, and 
tin In popular language the term is not applied 
to a metallic element when in such a state of com¬ 
bination that its identity is disguised 

Phrases employmg tho woids “metal” or “metals” 
aie set out in the note.^s Other phiases as to which 
moie lecent adjudications have not been found see 
40 C J p 654 notes 2S-28 


METAUZE. To treat with, especially to coat with, 
a metal; to impregnate with a metal or metallic 
compound.49 

METALLIC. Being, contamm^, or having charac¬ 
teristics of a metal,consistmg of or having the 
characteis of a metal having one or more pioj)- 
erties resembling those of metals.^^ The word “me¬ 
tallic” does not necessarily mean consti-uctcd of met¬ 
al 63 

Phrases employing the word are set out in the 
note 

METALLIFEBOnS. Producing or containing met¬ 
al, yielding metals ^5 

METALLOPHONE. An instrument like the xylo¬ 
phone, but havmg metallic instead of wooden bars 


44. Wash—Ceidy v Department of 
Labor and Industries, supra 

4& Wash—Cady v Department of 
Labor and Industries, supra 

46. US —S V Wells,,Fargo & 
Co. 1 CtCustApp 158, 164 

Fnxthar dlsonssad 

‘'Originally this class was regarded 
as including only these bodies to¬ 
gether with certain alloys (as brass 
and bronse), and hence as definable 
by their common properties, vis, 
high specific gravity and density, 
fusibility, malleability, opacity, and a 
peculiar luster (known specifically 
as 'metallic') In process of time 
other substances were discovered to 
have most but not all of these prop¬ 
erties, the class was thus gradually 
extended, the properties viewed as 
essential to its definition becoming 
fewer From the point of view of 
modern chemistry the 'metals’ are a 
division (including by far the greater 
number) of the 'elements’ or simple 
substances Among them are all the 
ongmal (simple) 'metals', of the 
latter additions to the list some pos¬ 
sess all the properties fozmerly 
viewed as characteiistic of a metal, 
while others possess hardly any of 
them, the ‘metallic luster* is per¬ 
haps the most constant By some 
chemists the radical ammonium 
(Nli^) and derivatives thereof have 
been designated as ‘metals' on ac¬ 
count of the analogy of their com¬ 
pounds with those of the metals 
potassium and sodium *'—S v 
Wells, Fargo & Co, supra 

As not incZudlng precious metals 
Eng—Casher v Holmes, 2 B & Ad 
692, 696, 22 ECL 249, 109 Reprint 
1263 

47. U S —U S V Wells, Fargo & 
Co. 1 CtCustApp 158, 164. 

40 C J p 653 note 19 


48. Phrases 

(1) '‘Cutting metal" see 25 C JS p 
436 note 60 

(2) "Metal aluminium" is the ba¬ 
sis of common clay —Meyer v 
Arthur, NY, 91 US 570, 677, 23 L 
Ed 466 

(3) "Metal calcium" is the basis of 
lime—Meyer v Arthur, supra 

(4) "Metal knuckles" as a weapon 
the carrying or possession of which 
18 prohibited see the C J S title 
Weapons § 6 

(6) "Metals ajid manufactures 
thereof" see Customs Duties 55 34, 

64 

(6) "Old metals" is a term used 
In the lunk trade, in which it hejs ac¬ 
quired a broader meaning than be¬ 
longs to the words as commonly 
used, and includes various articles 
such as rubber sjid glass—Mooney 
V Howard Ins Co, 138 Mass 375, 52 
AmR 277 

(7) "Precious metals" is a term 

which in popular language is applied 
to gold and silver —Casher v 
Holmes, 2 B & Ad 592, 696, 22 EC 
L 249, 109 Reprint 1263 • 

(8) "Soft-metal" m the spark plug 
art as applied to a bushing does not 
refer solely to the metals sometimes 
or frequently classified as soft, but 
refers to a particular bushing which 
possesses the qualities of a soft, 
yielding material, one that would 
upset under pressure and thereby 
accomplish certain results —^Rajah 
Auto Supply Co V Belvidere Screw 
& Mach Co, CCAIll, 276 F 761, 
763 

(9) "Unwrought metal"—U S v 
Wells, Fargo & Oo, 1 CtCustApp 
168 , 161—40 C J p 664 note 29 See 
Customs Duties 5 31 

(10) "White metal," in the Bes- 
semerizing process, copper sulphide, 
the matter left after the iron and 
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part of the sulphur are eliminated 
from the matte after addition of the 
silicious flux in the slagging proc¬ 
ess —United Verde Copper Co v 
Peirce-Smith Converter Ck) , CCA 
Del, 7 F2d 13, 14 

49. Webster New IntD 
•Metallized" 

US—^In re International Resistance 
Co, Cust & PatApp, 69 F2d 666, 
567 

BO. US —Alpha Lux Co v U S, 27 
CCPACustoms, 162, 164 
40 C J p 654 note 34 
51. US—Trussell Mfg Co v S B 
& M Vernon, Inc, DC NT, 11 F 
2d 289, 290, 201 

B9 US —Trussell Mfg Co v S E 
& M Vernon, Inc, supra. 

53. US —Trussell Mfg Co v. S E 
& M Vernon. Inc, supra 

54. Phrases 

(1) "Metallic circuit" see Electric¬ 
ity § 1 h 

(2) "Metallic inks" see 43 CJS p 
1123 note 14 

(3) '‘Metallic mineral substances 
in a crude state" as subject to cus¬ 
toms duties see Customs Duties 5 
31 

(4) "Metallic oxide" is an oxide 
composed of oxygen and a metal, as 
a base—Jenkins v Johnson, CCN 
T. 13 FCas No 7.271, 9 Blatchf 616, 
619 

(6) "Mmeral or metallic com¬ 
pound" see 16 C J S p 700 note 19 1 

55b Webster New IntD See Mor¬ 
gan V U S , Colo, 169 F 242, 248, 
94 CCA 518 
40 CJ p 654 note 89 

66. US—U S V F W Woolworth 
Co, 28 C C P A .Customs. 234. 336 
40 C J p 664 note 40 
Classified as toys under tariff act 
see Customs Duties 5 45 a 
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METALLURGY—METER 


METALLUHG-Y. The science of extracting^ metals 
from Ihcir oies it ig not an exact science 58 The 
term, used lu the bioader sense, includes not only 
the production of the raw material but its refine¬ 
ment as wcll.59 

Mctalliirgtcal Relating^ to, or connected with, 

metallurgy; belonging to the woikmg of metnls 

Metallurgist One who is veibod m the science 
of metallurgy, one who scientifically studies the op- 
eiations of the smeltoi 51 

METAPHYSICS. The systematic study oi science 
of the first pnnciplos of being and of knowledge, 
the reasoned doctrine of the essential nature and 
fundamental relation of all that is i cal 52 The term 
has been judicially defined os the science of being, 
the science which deals with ultimate reality, the 
philosophy of mind; the science bej'ond experience, 
the realm of transcendental ruminations and of 
speculation of the philosopher 53 Metaphysics is 
speculative philosophy in the looser and wider sense, 
and, specifically, it is the principles of philosophy 
as applied to the principles and methods of any par¬ 
ticular science; as the metaphysics of geometry, 
metaphysics of theology; also, mental science in 
general; psychology; especially m the Scottish 
School 64 

In a slightly different sense, indefinitely abstiuse 
confused, and bewildering discussions; a popular 
use suggested by the chaiacter of many works in 
philosophy 65 


Metaphysical Of or pertaining to metaphysics; 
accoidiug to rulc&r or principles of metaphysics 65 

METASTABLE. In chemistry, an unstable condi¬ 
tion which changes readily, either to a more stable 
form, or to a less stable condition 57 

METASTASIS. A medical tcim meaning the trans¬ 
fer by lymphatic channels or blood vessels, of dis¬ 
eased tissue, especially cells of malignant tumors 
fiom one part of the body to another 68 

METASYPHILIS. As a term sometiincs used to 
dcsciibe “syphilitic insanity^' see Insane Poisons § 
2 b (5). 

METAYER SYSTEM. A system of agricultural 
holdings pievailing m some parts of Fiance and 
Italy 59 

METEG-AVEL. A tribute or rent paid in victuals ^5 

METEORITE. A stony or metallic body that has 
fallen to the earth from outer space; an aerolite 

METER. An instrument for measuiing, and usu¬ 
ally for recording automatically, the quantity meas- 

uied.72 

The right of an electne company to discontinue 
service to a consumer because of tampering with the 
meter is treated m Electricity § 25 b, and offenses 
connected with dectnc meters are discussed in Elec- 
tncity § 76. The statutory duty of gas companies 


57. Century D 

58. US —^American Stainlnsa Steel 
Co V Rustles? Iron Corpoiation of 
Amoiica, DCMd, 2 F Supp 712, 
761 

58 US —American Stainlcf*? Steel 
Co r Rustlcfi? lion Corpoiation 
of America, bupra 

60. Century D 

“Metallurgical coke" see 11 C J S p 
1315 note 29 

61. Century D 

‘‘Tlia province of the mctaUnrfirist 
IB to extract the pure metal from 
the concentrates by chemical means 
with or without the aid of heat"— 
The Santa Clara. CGAN.Y. 281 F 
725, 729 

68. NT—^Application of Peace Ha¬ 
ven, The House of the New Com¬ 
mandment, R F M M Retreat, 26 
NTS 2d 974, 976, 175 Misc 763 

63L NJ—Vineland Trust Co v 
Westendorf. 98 A 814, 86 NJEa 
843 

N T —^Application of Peace Haven, 
The House of the New Command¬ 


ment, R F M M Retreat, 25 N 
YS2d 974, 976, 175 Misc 763 

64. NY—^Application of Peace Ha¬ 
ven, The House of the New Com¬ 
mandment, R F. M. M Retreat, su¬ 
pra 

Archaic •■wn-inTi y 

The science of supernatural or 
magical beings and aGTcncic?—^Appli¬ 
cation of Peace Haven, The Hou?e of 
th« New Commandment, R F M M 
Roll eat, supra 

65. NY —Application of Peace Ha¬ 
ven, The House of the New Com¬ 
mandment, R F M AI Rotieat, su¬ 
pra 

C6. Webster New IntD 
Phrases 

(1) “Metaphysical healing" see the 
C J S title Physicians and Surgeons 
S 1, also 40 CJ p 66i note 45 [a] 

(2) “Metaphysical thousrht”— 

Vineland Trust Co v Westendorf, 98 
A ';14, 86 NJEq 343 

67. US—In re Hill, 129 F 2d 717, 
720. 29 C CP A.Patents, 1269 
**acela stable soAe” 

In the cx ystallizing art, the '*meta 
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stable zone*’ is a zone or range of 
conditions whore no now crystal 
nuclei are foimed but where those 
already formed grow —In re Hill, su¬ 
pra. 

68 Pa—Stauffer v Hubley Mfg 
Co, 30 A 2d 370. 371. 161 Pa Su¬ 
per 322 
68i Slack Li D 
40 C T p G54 note 19. 

70i Black L.D 

71. Webster New Int D See God¬ 
dard V Winchell, 63 NW J124, 86 
Iowa 71, 84, 41 Am S R 181, 17 L. 
RA 788 

72. Kan—Stockman v Parsons Pipe 
Line Corporation, 14 P 2d 653, 664, 
136 Kan 240 

Meter oontraet 

A contract whereby the customer 
takes what power he wants, as and 
when he wants it, and pays on the 
basis of the exact number of kilowatt 
hours, or the horse-power hours tak¬ 
en —^Attorney General tr Canadian 
Niagara Power Co, 1912, A C 862. 
1913, AC,Can, 317, 9 Dora L R 191. 
198. 



METES AND BOUNDS^MEXICAN 


to install gas meters on the premises of consumers 
IS treated iii Qas § 23 Gas meters for the purpose 
of measuring the flow of gas in pipe lines are dis 
cussed in Mines and Mmerals § 3 Parkmg meters 
are defined in the C.J S. title Motor Vehicles § 
and water meters in the C J S title Waters § 280, 
also 67 C J. p 1227 note 83-p 1228 note 94 and 40 
€-J. p 654 note 53. 

METES AND BOUNDS. See Boundaries § 4. 

METHEGLIN. As an mtoxicating liquor see Intox- 
icatmg Liquors § 13. 

METHOD. Properly 8X)eaking, the act of placing 
and performing several operations m the most con¬ 
venient oider^ but it may signify a contrivance or 
devioe.73 

“Method” has been held to be equivalent to, or 
synonymous with, “art” see 6 C J S p 772 note 12, 
and “process The word “engme” m the patent 
law of England has been held synonymous with 
^'method” see 30 C J S. p 250 note 2. 

In ascertaining depreciation of property of pub¬ 
lic utilities, various methods are employed, such as 
the “feitraight Ime” and the “sinking-fund” methods, 
and these are treated and discussed in the G J.S. ti¬ 
tle Public Utilities § 18, also 51 C.J p 19 notes 29- 
31, 58 C J p 738 notes 53, 54, and 60 G J. p 131 
notes 73-78 The word “method” as used in the In¬ 
ternal Revenue Code with reference to income tax¬ 
ation is treated in Internal Revenue § 620. 

Phrases employing the word are set out in the 

note.'^s 


57 C.J.S. 

METHODIST CHURCH. See the G JS. title Re¬ 
ligious Societies § 1. 

METHOMANIA. See Insane Persons § 2 c. 

METHYL ALCOHOL. A volatile hquid'^3 obtained 
by the distillation of wood,'^'^ and commonly known 
as wood spirit or wood alcohol.^^ It is not a bev- 
erage^^ i)ut is ranked as a poison, as stated in the 
G J S title Poisons § 1, also 70 C J. p 1193 note 4, 
and has been held not included withm the term “in¬ 
toxicating liquor,” as stated in Intoxicating Liquors 
§ 13. 

METRE and METRIC SYSTEM. See the C J S. ti¬ 
tle Weights and Measures § 1, also 40 G.J. p 655 
notes 62, 63. 

METTESHEP or METTENSCHEP. An acknowl¬ 
edgment paid m a certain measure of com; or a 
fine or penalty imposed on tenants for default in 
not doing their customary service in cutting the 
lord’s com.®® 

METUS and MEUM. As the first words of maxims 
as to which there have been no recent applications 
see 40 G.J p 655 notes 65,66. 

MEXICAN. As a noun, a native or inhabitant of 
Mexico.®! The Mexicans comprise a dominant white 
population of Spanish descent. Mestizos, and Indian 
tubes, ranging in culture fiom the primitive Sens 
to the civilized Mayas ®2 

As an adjective, of or pertaming to Mexico or its 
people ®® 

Phrases employing the word are set out in the 
note.®* 


73. Bng—Hornblower v Boulton, 8 
TR 95. 106, 101 Reprint 1285 
7^ Bnff—Rex v Wheeler, 2 B & 
Aid 346, 350, 106 Reprint 392 

76. Phnsae 

(1) *'*Base stock’ method," also 
called the "cushion" or "minimum 
method" see 9 CJS p 1653 notes 26, 
27 

(2) "Conversion method" see 18 C 
JS p 42 note 82 

(3) "Minimum method" see 9 CJ 
S p 1553 note 27 

(4) "Snubbing in method" see 
Mines and Minerals 5 3 

(5) "Unfair methods of competi¬ 
tion" as used in the Federal Trade 
Commission Act see the CJS title 
Trade-Marks, Trade-Names, and Un¬ 
fair Competition 5 228, also 63 C J p 
687 note 83-p 590 note 28 

76. Kan—Campbell v Brown, 117 
P. 1010, 1012, 85 Kan 627 


77- Kan—Campbell v. Brown, su¬ 
pra 

70 CJ p 1193 note 3 
7a Vt—^Fkbor v. Green, 47 A 391, 
72 Vt 117 

70 CJ p 1193 note 1 

79. Vt—^Fabor v Green, supra 
70 C J p 1193 note 6 

80. Black L.D 

81. Nev—State v Mendez, 61 P2d 
300, 302, 57 Nev 192 

The term may Inolnde either a cit¬ 
izen, subject, or native of Mexico — 
Baldwin v Goldfrank, 31 SW 1064, 
1067, 88 Tex 249-^0 CJ p 666 note 
67. 

82. Nev—State v Mendez, 61 P2d 
300, 802, 67 Nev 192 

83. Webster New IntD 
81. Phrases 

(1) "Mexican asphalt" see 6 CJS 
p 790 note 89 1 

1076 


(2) "Mexicaji grants" discussed 
with reference to public lands gen¬ 
erally see the CJS title Public 
Lands 5 280, also 60 C J p 1204 note 
29-p 1206 note 94, and with refers 
ence to mining rights see Mines and 
Minerals SS 6, 18 

(3) "Mexican league" aa a meas¬ 
ure of distance see the CJS title 
Weights and Measures S 1, also 36 
C J p 972 note 58 [d] 

(4) "Mexican onyx" aa included 
within' the meaning of the term 
"marble" see 65 C J S p 708 note 46; 
and as distinguished from “building 
atone" see 12 C J S p 390 note 2 

(5) "Mexican pirate-knife’* see 61 
CJS p 460 note 83. 

(6) "Mexican pueblo;" settlement 
or town under the control of the 
Mexican government, with alcaldes 
and other officers, for the administra¬ 
tion of municipal alEkirs—City and 
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MEZGLA. In Spanish law, znixture.^^ 


MEZCLA—MID 


mezzanine, a low stoiy between two higher 
ones, especially between the ground floor and the 
stoiy above ^6 

M F.B M. See Abbreviations 1 C. J S p 27G note 5 

MFG. See Abbieviatious 1 C J S p 276 note 5 

MIGA. Any group of minerals, silicates of alumi¬ 
num with other bases, that sepaiate readily into 
thin, tough, often transparent, and usually elastic 
lamiiis 

MICANITE Sec Electricity § 1 b 

MICHAEL. Sec the C J S title Names § 1, also 40 
C J p 655 note SO 

MICHAELMAS. Theic aic two Michaelmasses, 
one, the old Michaelmas, which falls on Octobei 11, 
and the other, the new Michaelmas, which falls on 
Septombei 20 88 

Muhaclmas term In England, one of the four 
terms of the courts of common law, beginning on 
the second and ending on the twenty-flfth day of 
November of each yeai 89 

MICHEL-GEMOT. One of the names of the gen¬ 
eral council immemoiially held in England; one of 
the great councils of king and noblemen in Saxon 
times 

MICHEL-SYNOTH. Great council; one of the 
names of the general council of the kingdom in the 
times of the Saxons 

MICHIGAN. The name of one of the states of the 


United States of America 

MICROBE. A very minute organism; a micro¬ 
organism; a germ 83 Also a germ of disease so in- 
flnitcsimal that it derives its name fiom the powci- 
ful glass by the aid of which it is claimed the gcim 
may be detected.®^ 

MICROPHONE. As an mstrument used to intensi¬ 
fy sounds foi transmission see the C J S. title Tele¬ 
graphs and Telephones § 4, also 40 C J. p 656 note 
87. 

MID. A combining form of the adjective “mid,” 
used with nouns to denote the middle or nuddle pait 
of the thing named, also, to denote that the thing 
named is in the middle, oi in a ccntial or intci medi¬ 
ate iiosition It IS used with adjectives to denote be¬ 
longing to or situated in the middle part of the 
thing implied by the adjective.® 8 

"Mid-Wcst** A gcogiaphical term, relating to an 
area within the United States, which area has no 
definite boundaiics There is no oficial or statutory 
designation of the aica and so, strictly speaking, 
it IS not a legally lecognized name, but in common 
usage it IS a teim which has no moaning or signifi¬ 
cance other than gGogi‘aplncal.88 It is defined os 
that part of the United States occupying the north¬ 
ern half of the Mississippi River basin, roughly, 
the section extending from the Rocky Mountains to 
the Alleghenies, north of the Ohio River and the 
southern boundaries of Missouri and Elansas; the 
North Central States It is equivalent to the term 
“Middle West,”88 which is defined post page 1078 
note 2. 

Phrases employing the form “mid” are set out in 
the note 88 


Oounty of San Francisco v IjP Roy, 
Cal, 11 set 361, 366, 138 US 656, 
34 LFd 1096 

1 7) "Mcxiran shore," m the civil 
law as applied in Mexico, a lerrn 
used to desiirnnle the shore line of 
eMraordinrii V hiph tides—^Valentine 
V Sloss, 37 P 326, 110, 103 Cal 215 

85. Escriche Diccionario 

86. Webster New IntD 
MazzaniiLe floor 

A story of diminished heierht intro¬ 
duced between two hifrher stories — 
Biber V O’Brien, 32 P2d 425, 429, 
188 CalApp 353 
ICaiMiilae story 

A partial low story introduced in 
the height of a main story—^Madden 
V. Zonmer Board of Review, 130 A 
498, 494. 48 RI 175 

87. US —^Edwin L. Wieg^and Co v 


Harold E Trent Co, CCAPa, 122, 
P2d 920, 922 

Natnie and qualities discussed 

Ua—Mien InnulQior Co v Union 
Mica Co. CCNT, 137 P 928, 931 
40 C I p 055 note 77 

88. Encr—Doe v Lea, 11 E.ist 312, 
313, 103 Reprint 1021 Sec Smith 
V Walton, 8 Bmp 236, 21 B C L 
621, 131 Reprint 391 

89. Black LD 

40 C J p 656 note 83 

9a Black LD. 

91. Black L D 

98. Bouvier L D. 

Historical note 

Michigan was admitted into the 
Union by act of congress of January 
26, 1837, and the first constitution of 
the state was adopted June 24, 1835 
I —^Bouvier LD 


93. Webster New IntD 

94- N J —^Newark Aqueduct Bd v 
Passaic, 18 A 106, 111, 45 NJBq 
39.3 

‘(lUcrobe kiUer" 

Tex—Rndam v Capital Microbe De¬ 
stroyer Co, 16 SW 990, 992, 81 
Tex 122, 26 Am S R 783—Alff v 
Rndam, 14 SW 164, 77 Tex 530. 
10 Am SR 792, 9 LRA 146 

95. Webster New IntD 

9a US —In re Mid-West Abrasive 
Co, Cust & PatApp, 146 F 2d 
1011, 1013 

97. U S —^In re Mid-West Abrasive 
Co. supra. 

9& US —^In re Mid-West Abrasive 
Co, supra 

9a ‘Wdwast society” 

“A map of American Sociological 

Society in the Division of Maps, Li- 
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MIDDLE. Of a member or part, equally distant, 
as leckoned by numbers, space, or other particular, 
from the exti ernes either of a number of things or 
of one thing; mean, medial.^ 

Middle West The noithom poition of the cential 
United States and moie specifically the States of 
Ohio, Indiana, Ulinois, Michigan, Iowa, Wisconsin, 
and Minnesota, the north central portion of the 
United States embiacing approximately the aiea 
noith of the Ohio River and its latitude from the 
Rocky Mountains to the Alleghenies.2 It is the 
eqmvalent of “Mid-West” as stated ante p 1077 note 
98. 

Other phrases employing the word “middle” are 
set out in the note ^ 

MIDDLEMAN'. A person employed to bring two 
or more parties together;^ one who merely brings 
the parties together m order to enable them to 
make their own contracts,® an agent who merely 
brings the parties to the sale together, and on whom 
does not devolve the duty of negotiating for either, 
and who may contract for and leceive commissions 
fiom both ® In order to be a mere middleman, the 
agent must not be invested with the least discre¬ 
tion, and the first employer must have no right to 
rely on obtaining the benefit of his judgment ^ A 
middleman is in no fiduciaiy relation to his prm- 
cipal^ and sustains no confidential relation to either 
party ® He is the agent of both,io and neither ne¬ 
gotiates for, nor is employed to negotiate by, either 
side,^i since the parties when they meet do their 


own negotiating and make their own bargains He 
IS not under any obligation not to receive compen¬ 
sation from the opposite party to the transaction, 
but may contract for and receive a commission from 
both.i4 

The distmction between a middleman and an 
agent is tieated in Agency § 2 a, and between a 
middleman and a broker in Brokers § 2. However, 
biokeis may act as middlemen, as discussed in Bio- 
keis § 6 

A jobber is a sort of middleman, and this is par¬ 
ticularly true in the gasolme mdustiy as discussed 
in 48 C J S p 795 note 46, p 796 note 48 

MIDDLESEX, BILL OF. See 10 C J S p 383 notes 
58, 59 

MIDDLINGS. In milling, the paits of a kernel of 
giain next the skm of the berry, largely composed 
of gluten and considered the most nutritious part; 
also, the coarser particles resulting from millmg in¬ 
termingled with a ceitam quantity of foreign mat¬ 
ters, used as feed for farm stock 

MIDSHIPMAN. See Army and Navy § 16. 

MIDWAY. The middle course 

MIDWIFE. See the C.J S. title Physicians and Sur¬ 
geons § 1, also 40 C J. p 657 notes 22-25 

MIEDO. In Spanish law, fear, perturbation of 

mind.i7 


brary of Coxisress, shows a 'Midwest 
society* coverino^ numerous states, 
some of them east and some of them 
west of the Mississippi River "—In 
re Mid-West Abrasive Co, supra 
Other phrases 

(1) "Mid-channel" see 14 CJS p 
398 note 19 

(2) "Midwestern area" see 6 CJ 
S p 332 note 42 1 

1. Webster New IntD 

2. US —^In re Mid-West Abrasive 
Co, supra 

3. Phrases 

(1) "Middle lord" see 64 C J S p 
797 note 74 

(2) "Middle name or initial" see 
the CJS title Names § 4, also 45 
C J p 369 note 34-p 371 note 53 and 
40 C J p 656 note 89 [a] 

(3) Additional phrases as to which 
more recent adjudications have not 
been found see 40 CJ p 656 notes 
91-1 

4. NT —Southack v Lane, 66 N T 
S 629, 631, 32 Misc 141 
SD—^Langford v Issenhuth, 134 N 
W 889, 893, 28 SD 461 


Slnulaxly expressed 

A middleman is employed merely 
to bung the parties together, when 
each desires to exchange his prop¬ 
erty for that of the other, or where 
one desires to sell and the other to 
purchase property—Tiaccy v Blake, 
118 NE 271, 272, 229 Mass 67 

5. Mass—Tracey v Blake, supra 
Tex—Crane v Colonial Holding Cor¬ 
poration, CivApp, 67 SW2d 316, 
320 

6. SD—Langford v Zssenhuth, 134 
NW 889, 893, 894, 28 S D 461 

40 C J p 666 note 5 

7. Tex—Ciane v Colonial Holding 
Corporation, CivApp, 57 S W 2d 
816, 320 

8. Cal—King v Reod, 141 P 41, 48, 
24 CalApp 229 

9. NT—Southack v Lane, 66 NT 
S 629, 631, 32 Misc 141 

40 CJ p 666 note 9 

10. Iowa—Slapp v Godfrey, 139 N 
W 893, 894, 168 Iowa 376 

Sunilazly expressed 
The services of a middleman are 
not rendered by one acting as the 
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agent of either party—Tiacev v 
Blake, 118 NH 271, 272, 229 Mass 
57 

11. Colo—Jenkins v Mabee, 215 P 
924, 926, 73 Colo 366 

40 C J p 656 note 12 
Similarly expressed 
A middleman is under no duty of 
negotiating for either party—Stapp 
V Godfrey, 139 NW 893, 894, 158 
Iowa 376 

12. Ga—Arthur v Georgia Cotton 
Co, 96 S E 232, 22 GaApp 131 

40 CJ p 657 note 14 

13. Cal—King V Reed, 141 P 41, 
48. 24 CalApp 229 

14. Iowa—Stapp v Godfrey, 139 N. 
W 893, 894, 158 Iowa 376 

Mass—Tracey v Blake, 118 NB 271, 
272. 229 Mass 57 

15. Ind—State v Weller, 86 NB 
761. 762, 171 Ind 53 

4'J CJ p 657 note 19 

1& Standard D See State of Lou¬ 
isiana v State of Mississippi, 26 
set 408, 202 US 1, 49. 50 LBd. 
913 

17. Escriche Diccionano. 
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MIERS THEORY—MILEAGE 


MIEBS THEORY. A supersolubility theory dealing 
wiLh the extent of the supcrsaturation possible for 
a given solution 18 

MIGHT. Power of a person (to do something); 
foice or power of any kind, whether of body or 
nund, stiongth, force, power, ability; capacity, 
efficacy i® 

MIGHTY. Possessing might; potent, efficacious, 
now implying a very high or transcendent degree of 
power. 20 

MIGRANS. As the hist woid of a maxim as to 
which thcie have been no recent ai)plicationb see 
40 C J p 657 note 30. 

MIGRATE. To go from one place to anoihei, es¬ 
pecially, to move from one couutiy, region, or place 
of abode or sojourn to another, with a view to lesi- 
dence; to change one’s place of residence, to move, 
as, the Moors who migiatcd fiom Aliiea to Spam, 
to migrate to the West 21 Also, to pass periodically 
from one region or climate to anothci foi feeding or 
breedmg, as do various buds and aiiimals .22 

Migration Act or mstance of migiatmg, as of 
persons, tribes, animals, plants, etc., also, collec¬ 
tively, the mdividuals taking part in a migratory 
movement, or those migiatmg durmg a given peri¬ 
od 23 “Migration” has been compared with, or 
distmguished from, “importation” see 42 CJS p 
408 note 55 

Migratory Making a migiation or migrations, 
moving habitually or occasionally from one region 
or climate to another; disjioscd to migration; rov¬ 
ing; wandering; nomad, as, migratory habits; of 
or pertaining to migration.24 The descriptive term 
“migratory” applies especially to ammals whose 
instmcts prompt them to make seasonal changes of 
habitat, and such animals often move, as docs live 
stock, from ])lacc to place during recurring seasons 
in search of their natural means of sub.sibtcncc 25 


MIKE. The term “Mike” is not universally recog¬ 
nized as an abbreviation of “Michael,” but, strictly 
speaking, is a mere dimmutive or nickname as dis¬ 
cussed m the CJS title Names §§ 1, 7, also 40 C J. 
p 657 notes 33, 34 It is sometuncs used flippantly 
to designate anyone 26 

MILCH. An adjective meanmg giving milk 27 

MILE. As a measure of length, whether referring 
to the land or statute mile or to the geographical 
or maiine mile, see the CJS title Weights and 
Measures § 1, also 40 C J p 658 notes 12-48 

MILEAGE. An allowance for tiavcling cxpoiiscs 
at a certain rate per mile 28 It is a well-established 
method, widely used in public and private buruiiess, 
of reimbursing an officer or employee for the ex¬ 
pense necessarily sustained by him in traveling to 
X>erform his duties. It is merely a substitute for 
actual expenses, and, theoretically, covers only the 
cost of transportation of the individual officer 01 
employee, and the rate is set on that basis, unless 
otherwise indicated by circumstances. 2 3 

The term is defined with reference to public offi¬ 
cer's goneially m the CJS. title Officers § 91, also 46 
C J. p 1018 notes 78, 79, and 40 C J p 658 notes 49- 
51. The right of particular public officers to re¬ 
ceive mileage is treated in various titles throughout 
this work, particular reference being made to the 
CJS titles District and Prosecuting Attorneys § 
21, Judges § 36 b, and Shoiiffis and Constables §§ 
248, 251, also 57 C J. p 1125 notes 73-78, p 1129 note 
51-p 1131 note 98. The right of army and navy 
personnel to receive mileage is treated in Army and 
Navy § 20 e (4), § 31 1 (5), and § 33 d Mileage 
for grand jurors is discussed in Grand Junes § 47, 
for petit jurors in Junes § 207, and for witnc.sacs 
in the CJS title Witnesses § 43, also 70 C J p 
77 note 77-p 79 note 30 The necessity of paying or 
tendering mileage to witnesses in advance ol thoir 
appearance is treated in the CJS title Witnesses § 


1& us—In re Hill. 129 F2d 717, 
720, 29 C C r A .Patents, 1269 

19. Webster Now Int D 

As part of the verb “may" see su¬ 
pra p 459 note 35 

90. Webster New Int D 

“Mierlity fast" see 35.CJS p 753 
note 61 

21. Cal—Di Gull 10 V Rice, Super, 
70 P2d 717. 720 

99. Cal—Di Ouilio V Rice, supia 

40 CJ P 657 note 31 

93. Webster New IntD 

94. Cal—^Di Guilio v Rice, supia. 


Fluases 

* (1) “Migratory Bird Treaty Act" 
see Game 5 10 b 

(2) "Migratory coiporations" see 
Coi pofations § 1793 

95. Cal—^Di Guilio v Rice, supra 

96. Mo—Ohlmann v Clarkson Saw 
Mill Co. 120 SW 1155. 1158, 222 
Mo 63. 133 Am SR 506, 28 LRA. 
NS. 432 

40 GJ p 657 note 85 

97. Tex—Patterson v Enislish, Civ 
App. 142 SW 18. 19 

“Milch cow" see 21 C J S p 1033 note 
I 63-p 1034 note 64 
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28L Idaho—^Rerd v Gallet, 299 P 
387. 338, 60 Idaho 638 
Kan —St^enson v Wallace, 62 P 2d 
907. 909. Ill Kan 710 
Wash—State v Clausen, 2';3 P 806, 
807, 142 Wash 450 

Fluases 

(1) "Mileage book" see Carrieis 8 
603 

(2) “Mileage tax" see the CJS ti¬ 
tle Motor Vehicles 8 140 

29. Mich—Caswell v New York 
Cent R Co, 248 NW^ 611. 612. 2b3 
Mich 18. 
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26, also 70 G J. p 55 note 72-p 57 note 90. Mileage 
for members of congress is discussed in the G J S. 
title United States § 17, also 65 G.J. p 1264 notes 21- 
30, and for members of state legislatures m the G J. 
S. title States § 36, also 59 G J. p 89 notes 68-73. 

MILICIA. In Spanish law, the art of waging war 
and dulling soldiers, also, the military profession ^0 

MIUTAITT. Engaged in warfare, waning 

MHiITAE. In Spanish law, anyone in the army or 

navy.32 


MILITABY. Of or pertaining to soldiers, aims, oi 
warfare, 33 soldierly, wailike, martial, done, sup¬ 
ported, or earned on by force of arms, assigned to, 
or occupied by, troops, 34 belonging to, engaged in, 
or appropnate to, the affairs of war; accoidmg to 
the methods and customs of war or of armies ,35 
anything pertaining to war or to the aimy,36 con¬ 
cerned with war 37 

Phrases employing the word “military’’ are set 
out in the note 38 for other phiases employing the 
term see the title index to the title Army and Navy 
and consult the Descriptive-Word Index and see 40 
G.J p 659 notes 70-78 


20m Escnche Diccionano. 

KClIiciu pronneialaa 

Bodies of trgops dzawn from par¬ 
ticular districts or cities—^Escnche 
Diccionano 

31. US—Gitlow V Kiely, DC NY, 
44 F2d 227, 233 

32. Escnche Diccionano 
40 O J p 658 notes 55, 66 

33. US —Southern Pac Co v De¬ 

fense Supplies Corp , D C Cal, 64 
F Supp 605, 608—^Northern Pac 

By Co V U S, DCWis, 64 F 
Supp 1. 4—Powell V U. S, DCVa. 
60 FSupp 433, 439 

34. US —Powell V U S, supra 
Similarly defined 

Warlike, martial—Southern Pac 
V Defense Supplies Corp , D C Cal, 
64 FSupp 606, 608 

35. U S —^Northern Pac Ry Co v 
U S, DCWis, 64 FSupp 1, 4 

36. U S —Southern Pac v Defense 
Supplies Corp, D C Cal, 64 F Supp 
606, 608—^Northern Pac Ry Co v 
U S, DCWis, 64 FSupp 1, 6 


37. U S —^Northern Pac Ry Co v 

U S, supra 

38. Phrases 

(1) “Military causes,” In English 
law, causes of action or injuries cog¬ 
nizable in the court military, or court 
of chivalry—Black LD 

(2) “Military commissions” see 
the C J S title War § 41. also 67 C J 
p 428 notes 2-8 

(3) “Military enterprise” as a mar¬ 
tial undertaking involving a bold and 
hazardous attempt see the C J S ti¬ 
tles Neutrality Laws 9 3, also 46 C J 
p 7 note 57-p 8 note 70, and Treason 
9 6 , also 63 CJ p 815 note 29-p 816 
note 39 

(4) “Military expedition” see gen¬ 
erally the C J S titles Neutrality 
Laws 9 3, also 46 C J p 7 note 57-p 8 
note 70, and Treason I 6 , also 63 CJ 
p 816 note 29-p 816 note 39 

(5) “Military feuds” see 86 CJS 
p 733 note 27 

( 6 ) “Military government” see the 
CJS title War 9 39. also 67 C J p 
421 note 86 -p 425 note 49 

(7) “Military lands” see the CJS 
title Property 9 7, also 40 CJ p 668 
note 61 


( 8 ) “Military law” defined see 
Army and Navy 9 1 d 

(9) “Military offenses,” those of¬ 
fenses which are cognizable by the 
courts military, as insubordination, 
sleeping on guard, desertion, etc — 
Black LD 

(10) “Military service” see Army 
and Navy 9 5 

(11) “Military state,” the sol¬ 
diery of the Kingdom of Great Bri¬ 
tain—Black LD 

(12) “Military station or post” 
see Army and Navy 9 104 

(13) “Military tenures,” the vari¬ 
ous tenures by knight-service. 
grand-serjeanty, comage, etc, aie 
frequently called “military tenures,” 
from the nature of the services 
which they involved —Black L D 

(14) “Military testament,” in 
English law. a nuncupative will, that 
IS. one made by word of mouth, by 
which a soldier may dispose of his 
goods, pay, and other personal chat¬ 
tels, without the forms and solemni¬ 
ties which the law requires in other 
cases —^Black L D. See the CJS 
title Wills 9 219, also 68 CJ p 736 
note 12-p 738 note 36. 
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Irtia and exemptions therefrom, enrollment, organization, and discipline of the militia, rights, powers, 
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Analysis 

§ 1 Definitions, nature, and distinctions—^p 1082 

2 Power to organize, regulate, and control generally—^p 1082 

3 Relation of militia to civil government—p 1083 

4 Obligation to render military service—p 1083 

5 Exemptions from service—^p 1084 

6 Privileges of members of militia—p 1084 

7 Oimptisition and organization in general—p 1084 

8 National guard or organized militia—p 1085 

9 - Naval militia—^p 1086 

10 Govcinmcnt and command generally; commander in chief—p 1086 

11 Officers—p 1087 

12 Enlistment or enrollment of mcmbeis, and qualifications therefor—p 1091 

13 -Term of service and discharge—p 1093 

14 - Pay and allowances—1093 

15 Disbandment and consolidation of organization—p 1094 

16 Unauthorized military organizations—p 1094 

17 Arms, equipments, and other supplies—p 1094 

18 Armories, drill or camp grounds, and rifle ranges—p 1095 

19 Discipline and training—^p 1096 

20 - Military offenses—1097 

21 Service—p 1098 

22 -Liability of state or political divisions for injuries—p 1100 

23. Expense of maintenance—p 1100 

24 Military courts—^p 1103 

25 - Courts-martial—^p 1104 

26 Incorporation, organization, property, and civil rights and liabilities of organ¬ 

ization—1108 

27, Civil status and liability of members of militia—p 1109 

28 Aid to militiamen and their dependents—p 1112 

29 Offenses by persons not in service—p 1113 

See also descriptive word index in the back of this Volume 


1081 


§ 1 


MILITIA 


57 C J. S. 


§ 1. Definitions, Nature, and Distinctions 

*'Militia'’ may be defined as a body of citizen soldiers 
organized and trained for call to temporary military duty 
in time of emergency. 

“Mihtia” has been defined as a body of men com¬ 
posed of citizens occupied ordinarily in the pursuits 
of civil life, but organized for discipline and drill, 
and called into the field for temporary military serv¬ 
ice when the exigencies of the country require it,^ 
as that portion of the people who are capable of 
bearings arms, that is, the arms-beanng population,- 
and as citizen soldiers 3 The term is also defined as 
all persons by law liable to do duty in the militia,^ 
a body of citizens enrolled for military discipline,^ 
or troops furnished on call of the president by the 
state ® 

Distinguished from other terms or organuations 
"Militia” as a term or an organization has been 
distinguished from “troops,”*^ “standing army,”® 
and “posse comitatus.”® 

Captain of militia is an officer commanding a 
company 

'^Quarter/’ as the term is used in connection with 
militia, has been said to be the usual term applied to 
stations, buildings, lodgings, and the like m the 
regular occupation of military troops.^i “Quarter¬ 
ing*' has been defined in connection with militia as 
meaning, in the military sense, to shelter, or furnish 
with shelter or entertainment, to supply with lodg¬ 
ing , especially, to assign to a certain place of shel¬ 
ter, as soldiers 


§ 2. Power to Organize, Regulate, and Con¬ 
trol Generally 

The power to organize, regulate, and control the mil- 
itia rests in the United States and the several states, al¬ 
though the power of the United States is paramount 
v'here it has been exercised to the exclusion of the indi- 
vidual states 

The Constitution of the United States provides in 
article 1 section 8, that congress may make provi¬ 
sion “for organizing, aiming, and disciplining, the 
militia and for governing such part of them as may 
be employed in the service of the United States, 
reserving to the states respectively, the appoint¬ 
ment of the officers, and the authority of training 
the militia according to the discipline prescribed by 
congress ” There is authority for the view that the 
power over the militia so conferred on congress is 
restricted to the specific matters enumerated,and 
that the power of congress to provide for “govern¬ 
ing” the militia may be exercised only when the 
mililia IS employed in the service of the United 
States 

Federal legislation A valid federal statute enact¬ 
ed pursuant to tlie power given by the constitution 
IS operative in the several states and binding on the 
civil and military officers of the state government, 
independent of, or notwithstanding, any state legis¬ 
lation on the subject Provisions of federal law 
regulating the receipt, by persons convicted of 
crime, of arms or ammunition transported in inter¬ 
state commerce do not affect the rights of the states 


1> Va—Burrouzha v Peyton, 16 
Gratt, 470. 476, 67 Va 470, 475 
40 CJ p 662 note 2 

Klstonoally the terms “militia" or 
“militiamen'* have been held to com¬ 
prehend every temporary citizen- 
soldier who in time of war or emer¬ 
gency forsakes his civilian pursuits 
to enter, for the duration, the active 
military service of his country 
Mo —State ex rel McGaughey v 
Grayston, 163 SW2d 335, 837, 849 
Mo 700 

N C —In re Advisory Opinion to 
Governor, 28 SE2d 667, 671, 223 
NC 846 

Utah—Crxtchlow v Monson, 131 P 
2d 794, 798, 102 Utah 878 

2m US —Alabama Great Southern 
R Co V U. S, 49 CtCl 622, 630, 
631 

Ala —Bx parte McCants, 89 Ala 107, 
113 

Bimilar defflnltion 

The militia has been held to com¬ 
prise all males physically capable 
of acting in concert for the common 
defense —United States v. Miller, 


Aik, 59 set 816, 818, 307 US 174, 
83 LEd 1206 

Early usage of the term "militia" 
applied It to every able-bodied citi¬ 
zen between the ages of eighteen 
and forty-five 

Mo—State ex rel McGaughey v 
Grayston, 163 SW2d 835, 337, 349 
Mo 700 

Utah—Critchlow v. Monson, 131 P 
2d 794, 798, 102 Utah 878 

3. US —^Alabama Great Southern 
R Co V. U S. 49 CtCl 522, 530, 
631. 

4. NJ—State v. Newark, 29 NJ 
Law 232 

5. US —United States v Miller, 
Ark, 69 set 816, 818, 307 US 
174, 83 LEd 1206 

Sm N J —State v. Newark, 29 N J 
Law 232 

Militia in service of United States as 
part of military establishment of 
United States see Army and Navy 

8 8 

7m Ill—^Dunne v People, 94 Ill 120, 
138, 34 AmR 213. 

40 C J p 663 note 7 
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& Minn—State v Wagener, 77 N 
W 424, 74 Minn 618, 73 Am S R 
369. 42 LRA 749 

9. NC—Worth v Craven County, 
24 SE 778, 118 NC 112, 122 

40 C T p 663 note 9 

10. N J —Campbell v Gilkyson, 76 
A 160. 161. 78 NJLaw 327 

11. NM—State ex zel Charlton v 
French, 99 P2d 716, 722, 44 NM 
169 

12. NM—State ex rel Charlton v. 
French, supra 

13. Ill—Dunne v People, 94 Ill 
120. 34 AmR 213 

S C —^Ansley v. Timmons, 14 S C L 
829 

14- NT—^People v Hill, 13 NTS 
637, afflimed 27 NB 789, 126 NT. 
497 

40 C J D 663 note 27 

15- Mass —In re Opimon of Jus¬ 
tices, 14 Gray 614 

History of federal legislation on mjU 
litia 

U S —Alabama Great Southern R. 
Co v U S, 49 CtCl 622 

40 C J p 663 notes 30-34. 
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to maintain their militia Under a statute au¬ 
thorizing the president to make all necessary rules 
and regulations for the organization and govern¬ 
ment of the militia, the acts of the secretary of war 
in issuing National Guard regulations are non ju¬ 
dicial and are the acts of the president 

States The authority which a state may exer¬ 
ase over its awn militia is not derived from the 
Constitution of the United States,and the reser¬ 
vation therein to the states of the power to appoint 
officers and the authority to train the militia is not 
regarded as an enumeration of all the powers which 
belong to the states Except with respect to the 
matters enumerated in the constitutional provision 
conferring authority on congress, and with respect 
to the power to raise armies conferred on con¬ 
gress,2® the militia remains subject to the state au¬ 
thorities 21 

The federal Constitution does not, either directly 
or by implication, prevent all state legislation m 
respect of the militia ,22 and by statutory and con¬ 
stitutional provisions various states have provided 
for the regulation of the militia 23 Such regulations 
have been upheld where conflict with valid federal 
regulation on the subject involved is avoided, 2 1 and 
where there has been a compliance with other re¬ 
quirements governing the validity of statutes,2® 
but a statute regulating the militia which is viola¬ 
tive of piovisions of the state constitution is in¬ 
valid 26 

Concurrent cxclitnve power The power 


over the militia given to congress is not exclusive,27 
and in this respect there may be concurrent legisla¬ 
tion by the states and by congress ,28 but the right 
of the state must yield to the superior right of con¬ 
gress acting within the limitations imposed by the 
Constitution 29 

§ 3. Relation of Militia to Civil Government 

In times of peace the militia is subordinate to the civil 
government 

The subordination of the military to the civil au¬ 
thority in times of peace is generally recognized 
under constitutional and statutory provisions for 
such subordination ;26 and, hence, it has been held 
that military aid to civil authorities when given by 
the militia must be within and in accordance with 
the civil law, as discussed infra § 21 Subject to 
such considerations, however, it has been held that 
the militia ordinarily is governed by laws relative 
to military affairs rather than by laws regulating 
civil matters. It has also been held that the civil 
courts oidinarily have no jurisdiction over, and 
hence cannot interfere with, tlie management of the 
military forces of the state 22 

§ 4. Obligation to Render Military Service 

Ever/ citizen of sufficient age and capacity to bear 
arms is under obligation to render military service in the 
militia when lawfully required to do so. 

Every citizen is under obligation to serve and de¬ 
fend the constituted authorities of the state and for 
that purpose to bear arms, when of sufficient age 


le. us—U S V Tot. DCNJ, 28 
P Supp 900 

17 DC —Gaftton v U S , Mun A.pp , 
31 A 2d 363. afflimed 113 F 2d lU. 
79 USAppDC 37, ceitioian de¬ 
nied G1 set 1286. 322 US 761. 
88 LEd 1591. 

la III—Dunne V People. 91 III 120. 
126. 34 AmR 213. 

40 C J p 663 note 35 

19. Ill—^Dunne v People, supra 

SC—^Ansley v Timmons, 14 SCL 
329 

2a US —Selective Draft Law Cas¬ 
es, Minn, 38 S Ct. 159, 245 US 
366, 62 LEd 349. 

21. US—^Hamilton v. Regents of 
University of California, Cal, 56 
set 197, 293 US 245. 79 LEd 
343, rehearing denied 55 S Ct 345. 
293 US 633. 79 LEd 717 

DC—U S ex rel Gillett v Dern, 
74 F2d 485, 61 App D C. 81 

40 C J p 663 note 40 

22. US —Alabama Great Southern 
R Co V U S. 49 CtCl 522 

Ill—^Dunne v People. 94 Ill 120. 34 
AmR 213. 


23. Ala—Betty v State. 66 So 467. 
188 Ala 211 

40 C J p 6G1 note 44 

24. Ala—Betty v State. 66 So 467, 
188 Ala 211 

40 C J p 6G1 note 44 

25. NM—State rx rel Charlton v 
French, 99 P 2d 715, 41 NM 169 

Special and extraordinary dntiee 
Under statute directing governor 
to issue such ordeis as mav be nec¬ 
essary to conform National Guard 
to that prescribed by war depart¬ 
ment, the duty imposed on the ^uv- 
ernoi is an “emergent special du¬ 
ty,” and the fact that the duty im¬ 
posed may be special and extiauidi- 
nary does not render the statute in¬ 
valid —State ex rel Charlton v 
French, supra 
State of inaurreclioiL 

Statute authorizing governor to 
call into service all or any part of 
active members of state guaid and 
all or a poition of reserve forces 
when he has by proclamation de¬ 
clared a stale of insurrection to ex¬ 
ist IS not unconstitutional as en- 
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croachmg on constitutional power of 
governor to call forth the militia to 
execute the laws of the state, sup¬ 
press insurrections, and repel inva¬ 
sions, since the act does not deptive 
the governor of any of his powers 
as commander-in-chief of the militia 
which includes tho state guard — 
Martin v. Riley, 123 P 2d 488, 20 
Cal 2d 28 

26. US—Joyner v Browning, DC 
Tenn, 30 F Supp 512 

27. Ill—^Dunne v People, 94 III 
120, 34 AmR 213 

23. Ill—Bnnnc v People, supra 
10 C J p GGl note 17 
29. Mass—In re Opinion of Jus¬ 
tices, 11 Gray 614 
40 C J p 661 note 48 
20. Ky—^Franks v Smith, 134 S TV. 
181, 142 Ky 232, LKA1915A 

1141, Ann Cos 1912D 319 
40 C J p 664 note 49. 

31. Cal—^Martin v. Riley, 123 P.2d 
488. 20 Cal 3d 28 

32. NT—^People ex rel Gillett v. 
De Lamater. 287 NTS 979, 217 
App Div. 246. 
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and capacity to do so, and when such service is 
lawfully required of him,38 and a member of the 
militia renders services pursuant to an underlying 
duty which he constitutionally owes to support his 
government 34 The power to enforce this obliga¬ 
tion, as far as the necessities of the state may re¬ 
quire, is an incident of state sovereignty, and the 
subject of state constitutional and statutory regu¬ 
lation 35 

§ 5. Exemptions from Service 

Persons may be exempted from militia duty on 
grounds specified in state or federal statutes 

Federal statutes relating to the militia have pro¬ 
vided for the exemption of certain persons from 
militia duty,36 such as those engaged in certain oc¬ 
cupations or holding certain offices,37 and early 
provisions contained an exemption in favor of per¬ 
sons exempt by the laws of the respective states or 
territories 38 Under various state statutes or con¬ 
stitutional provisions exemption has been accorded 
to persons engaged in certain occupations or hold¬ 
ing certain offices,®^ and to those holding a religious 
belief opposed to war or the bearing of arms,40 
or suffering from physical disability In case of 
conflict between federal and state statutes with re¬ 
spect to exemptions, the federal statute will con¬ 
trol ^3 

Where only the state authority is concerned, the 
legislature has power to revoke an exemption from 
serving in the militia granted to a certain class of 
persons and to require them to do military duty 43 
Although It has been held that certain exemptions 
may not be waived by one who comes within the 
exempt class,44 it has also been held that an ex¬ 
emption may be waived by a voluntary enlistment 45 


§ 6. Privileges of Members of Militia 

Members of the militia may in certain cases be grant¬ 
ed immunity from arrest 

Under some constitutional or statutory provisions, 
members of the militia while on duty or while going 
to, or returning from, the place where they have 
been ordered to report for service may be accorded 
immunity from arrest in certain cases,46 as from 
arrest on civil process 47 It has been held, how¬ 
ever, that persons who are not members of the ac¬ 
tive militia may not claim the benefit of a statute 
providing for immunity from arrest,48 and that the 
immunity may not be claimed unless the conditions 
contemplated by the statute actually exist 49 The 
right of members of military companies to exemp¬ 
tion from jury service is considered in Juries § 
153, and their exemption from service of civil proc¬ 
ess or prosecution of civil suits is discussed infra § 
27. 

§ 7. Composition and Organization in Gen¬ 
eral 

The militia generally consists of that of the United 
States and that of the separate states and is composed 
of oiganized and unorganized elements. 

The power to provide for “organizing” the militia 
conferred on congress by the constitution includes 
the power of deciding who shall compose the mili¬ 
tia, 50 and, where congress makes such decision, the 
states may not legally make conflicting provisions 51 
The Federal Militia Act of 1792 was based on the 
theory of universal service,52 but it never became 
fully effective,53 and, thereafter, in general, con¬ 
gress confined itself to providing for the organiza¬ 
tion of a specified number of the militia distributed 
among the states according to their quota to be 
trained as directed by congress.54 


331 Conn—^Lanahaji v. Birgre, SO 
Conn 438 

34. NT—Goldstein v State, 9 N 
YS2d 799, 266 AppDiv 141 

35. Conn —Lanahan v. Bir^e, 30 
Conn 438 

36. Mass—Commonwealtli v. DouST- 
las, 17 Mass 497 

40 C J p 665 notes 60-62. 

37. Mass—Commonwealth v. Doug¬ 
las, supra 

40 C J p 664 note 54 

38L Mass —In re Opinion of Jus¬ 
tices, 22 Pick 571 

40 C J p 664 note 56 

39. Mass—^Edgar v Dodge, 4 Maas 
670 

40 C J p 664 note 57 

40. Me—Dole v Allen, 4 Me 527. 

40 CJ. P 665 note 58. 


41. Me—Hume v Vance, 7 Me 168 

40 C J p 666 note 59 

42. Mass—Commonwealth v. Doug¬ 
las, 17 Maas 49 

40 C J. p 665 note 64 

43. Maas —Commonwealth ▼. Bird, 
12 Mass 443 

44. Pa—^Reese v Officers of Thir¬ 
teenth Regiment, 11 PaDist 647 

40 CJ. p 666 note 66 

45. NT —Matter of Scheel, 64 How 
Pr 478 

40 CJ p 665 note 67 

46. SC —Gregg v Summers, 12 SC 
L 461 

40 C J p 666 note 71. 

47. N C —Murphy ▼. McCombs, 83 
NC 274 

40 C J. p 666 note 72. 
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48L NT—^Andrews v Gardiner, 173 
NTS 1,186 AppDiv 477. 

40 CJ p 665 note 73 

49. NT—^Andrews v Gardiner, 166 
NTS 933, 100 Misc 622 

40 C J p 665 note 74 

60. Mass—Tyler v Pomeroy, 8 Al¬ 
len 480—^In re Opinion of Justices, 
14 Gray 614. 

51. Mass —^In re Opinion of Jus¬ 
tices, supra 

52. US —Selective Draft Law Cases, 
Minn, 38 S Ct 169, 245 US 366, 
62 LEd 349 

40 CJ p 666 note 82 

5& US —Selective Draft Law Cas¬ 
es, supra 

54. US —Selective Draft Law Cas¬ 
es, supra 
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Individual states have organized systems of mili¬ 
tia based on local constitutional or statutory provi¬ 
sions dilTcring from each other in many respects,5 5 
and the validity of such constitutional or statutory 
provisions when not in conflict with validly enacted 
federal statutes has been recognized®® Such a 
state statutory provision must comply with state 
constitutional provisions 

Militia of the United States Under the National 
Defense Act, 32 U S C A § 1, the militia of the 
United States consists of all able-bodied male citi¬ 
zens of the United States and all other able-bodied 
males who have or shall have declared their inten¬ 
tion to become citizens of the United States, and 
who are between specified ages,®® and under such 
act, as amended June 28, 1947 c 162 § 7, the militia 
is divided into three classes, the National Guard, as 
discussed infra § 8, the Naval Militia, as considered 
infra § 9, and the Unorganized Militia 

State militia The state militia is constituted sim¬ 
ilarly to the militia of the United States,®® accord¬ 
ing to the constitution and laws of the several 
states, and is generally divided into an active or or¬ 
ganized body, and a reserve or unorganized body,®® 
the latter being composed of all persons liable to 
military duty not enlisted in the active or organized 
body.®i Under some statutes, provision is made for 
the organization of the rescive or theretofore un¬ 
organized militia when necessary ®® Members of 
an organization who were never enlisted by the 
state may not be regarded as troops or soldiers sub¬ 
ject to state authority ®3 

A statutory provision that persons desirous to 
organize themselves into a militia company shall 
first obtain the written consent of the county judge 
has been construed as merely directory,®^ and, if 
the governor approves the application without the 


§ 8 

certificate of the county judge, the company may be 
lawfully enrolled as a part of the organized mili¬ 
tia ®® 

§ 8. National Guard or Organized Militia 
a In general 

b Plan of organization, composition, 
and distribution 

c Relation to state and federal govern¬ 
ments 

a. In General 

The National Guard is an organization of the state 
militia subject to call for federal duty in an emergency, 
there may also be a state guard or militia organized un¬ 
der provisions of state law 

The National Guard is an organization of the 
state militia,®® which does not become a part of the 
United States army until congress declares an emer¬ 
gency to exist which demands its services in behalf 
of the nation ®7 Provisions of state statutes con¬ 
ferring on the governor the power to organize the 
militia and to meet emergencies give to the chief 
executive of the state authority to reorganize the 
National Guard and to call to his assistance in any 
contingency that may arise a force sufficient in 
numbers to safeguard the welfare of the people and 
provide for their defense ®® There is authority for 
the view that the National Guard of a state does 
not lose its status as a state organization by a fail¬ 
ure of the state to comply with the requirements of 
congress and of federal executive officials.®® 

Units of the state militia have been organized un¬ 
der special acts 70 in some states the organized 
state militia is regarded as exclusively a state insti¬ 
tution when considered in relation to the political 
divisions of the state,7i and none of the duties to be 
performed by it can be regarded as those of the 
county.7* 


55. N T—People v Hill, 27 N.B, 789, 
126 NY 497 

40 C J p 666 note 86 

6& 111.—Dunne v People, 94 lU 120, 
34 AmR 213. 

40 C J p 666 note 86. 

57. N J —Smith v Wanser, 62 A. 
309, 68 N J Law 249 

40 C J p 666 note 87 

58. US—In re D-^ DCOhlo, 

290 F 868 

40 C J p 667 note 94. 

58, Pla—In re Advisory Op to Gov¬ 
ernor, 77 So 87, 74 Fla 92 

40 CJ p 667 note 98 

ea N J —Smith V Wanser, 62 A 
309, 68 N JLaw 249 

40 C J p 667 note 1 

61. N J —Smith V Wanser, supra 

40 C J p 667 note 1. 


68. N T —^Hatter of Long Beach De¬ 
fense Guards, Inc, 166 NTS 459, 
100 Misc 684, 685 
40 C J p 670 notes 60, 61 

63. U S —West Virginia v U S . 45 
GtCl 576 

64. Ky—^Haley v Cochran, 102 SW. 
852, 31 Ky L 505 

65. Ky—Haley v Cochran, supra 

66. NC—^Baker v Slate, 166 SB. 
917, 200 NC 232 

Wis—State V Johnson, 202 N.W. 

191, 186 Wis 1 
40 C J p 670 note 47 

67. NC—Baker v State, 156 SB 
917, 200 N C 232 

40 C J p 670 note 46 
Potential part of United States army 
The National Guard is only a po¬ 
tential part of the United States 
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army, and does not in fact become a 
part thereof until congress has made 
the requisite declaration of the exist¬ 
ence of an emergency —Blanco v 
Austin, 197 NTS 328, 204 App Div. 
34—40 C J. p 669 note 45 
6& NM—State ex rel Charlton v 
French, 99 P 2d 71'5, 44 N M 169. 
69. Wis—State V Johnson, 202 N 
W 191, 186 Wis 1. 

TO. Ohio—Witt V Madigan, 24 Ohio 
CirCt 263 

40 C J. p 668 note 20. 

71. Fla—State v Dickenson, 83 So 
614, 44 Fla 623, 60 LRA. 539, 1 
AnnCas. 122 

Ky —Commonwealth v Sparks, 266 S 
W 859, 201 Ky 6 

72. Ky—Commonwealth v. Sparks, 
supra. 
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b. Plan of Organization, Composition, and Dis- 
tnbntion 

The statutes usually fix the plan of organization, 
composition, and distribution of militia, including the 
National Guard 

Under the terms of the National Defense Act, 
32 U S C A § 4, It IS provided that the National 
Guard shall consist of regularly enlisted men who 
on original enlistment shall be within a specified 
age group, or who in subsequent enlistments shall 
not be more than a specified age, organized, armed, 
and equipped as provided in the statute, and of com¬ 
missioned officers and warrant officers between cer¬ 
tain ages *^3 Under the act distinct classes of the 
organized militia have been recognized, namely, 
those members of the organized militia who com¬ 
pose the National Guard, which is subject to full 
liability for federal service on the call of the presi¬ 
dent,and those who, although members of the or¬ 
ganized militia when the act became operative, did 
not take the oath which is a condition precedent to 
admission to the National Guard under such act 
the members of the last mentioned class remained 
subject to the obligations to the United States as¬ 
sumed under earlier statutes 

Statutory provisions, varying somewhat in 
phraseology, but to the general effect that the or¬ 
ganization, armament, and discipline of the organ¬ 
ized militia in the several states shall be the same 
as that prescribed for the regular army of the Unit¬ 
ed States, have been enacted from time to time and 
have received judicial construction,77 and, under 
such statutes, the word “organization” has been 
construed as referring to distribution of personnel 
into different branches of the service, such as in¬ 
fantry, cavalry, and artillery, the distribution of 
personnel within such branches into different units, 
such as brigades, regiments, and the like, and the 
distribution of personnel within such branches or 
units into different ranks,78 and the term does not 


refer to the enlistment of a soldier 79 Under some 
statutes the “active militia” may consist of the Na¬ 
tional Guard and the naval militia 8® 

c. Relation to State and Federal Governments 

Individuals or units of the National Guatd are usually 
regarded as m the service of the state at all times prior 
to their formal federalization. 

While a member of the National Guard of a par¬ 
ticular state has been regarded as a member of the 
organized militia of the United States,individuals 
or units of the National Guard are not, generally 
speaking, regarded as in the service of the United 
States when in encampment for training purposes,®^ 
or when being transported to and from the place of 
maneuvers with the regular army *8 When not in 
the actual service of the United States members of 
the militia are not “troops” of the United States 8^ 

§ 9. — Naval Militia 

Naval forces organized pursuant to slate statutes have 
been regarded as part of the state militia. 

Naval forces provided for by state statutes have 
been regarded as part of the state militia,86 and, 
under some state statutes, the naval forces of the 
state are expressly constituted a part of the organ¬ 
ized or active militia.88 

§ 10. Government and Command Generally; 

Commander in Chief 

The governors of the respective states are command¬ 
ers-in-chief of the militia at times when the militia Is 
not m the service of the United States, but their author¬ 
ity depends on, and is subject to, limitation by constitu¬ 
tional and statutory provisions. 

Although the president of the United States is 
the commander in chief of the militia of the several 
states when it is called into the actual service of the 
United States, as discussed in Army and Navy § 
12, at other times the command of the militia in the 
several states or territories devolves on the gov- 


73. us—^Ex parte Foley, DCKy, 
243 F 470 

40 C J p 668 note 21 

74. US —Sweetaer v Emerson, 

Mass, 236 F 161, 149 GCA 351, 
Ann Cas 1917B 244, certiorari dis¬ 
missed 37 set 476, 243 US 660, 

61 LEd 950 

40 C J p 668 note 22 

75. US —Sweetser v Emerson, su¬ 
pra 

78. U S —Sweetser v Emerson, su¬ 
pra 

77. Fla—Acker v Bell, 67 So 356. 

62 Fla 108, 39 LHA,NS, 464. 
AnnCasl913C 1269 

40 C J p 668 notes 25-27. 


7S. Fla—^Acker v Bell, supra. 

79. Fla—^Acker v Bell, supra, 
aa NT—Andrews v Gardiner, 173 
NTS 1, 185 AppDiv 477 
10 C J p 668 note 28 

81. Ohio—^McGorray v. Murphy, 88 
NE 881, 80 Ohio St 413, 17 Ann 
Cas 444 

Militia called into federal service see 
Army and Navy S 8 

82. Neb —^Liind v Nebraska National 
Guard, 12 NW2d 662, 144 Neb 122, 
150 A L R 1449 

40 C J p 669 note 40 
ChiardBiiuui in service of state 
An enlisted member of the Nation¬ 
al Guaid when called for trainmg by 
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grovemor through order of adjutant 
general under National Defense Act 
IS, during his period of service, in 
service of the state —^Lind v Nebras¬ 
ka National Guard, supra 

83. US —^Alabama Great Southern 
R Co V U S, 49 CtCl 622 
40 C J p 669 note 41 

84i US —Alabama Great Southern 
R Co V U S, supra 
40 CJ p 669 note 44 

86. N C —'Winslow v Morton, 24 S. 
E 417, 118 NC 486. 

86. NT—Andrews v Gardiner, 173 
NTS 1, 185 App Div 477—^An¬ 
drews V Gardiner, 166 NTS. 933, 
100 Misc 622. 
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emor as commander in chief,and the officers of 
the militia duly authorized or commissioned The 
governors authority over the militia depends on the 
constitutional and statutory piovisions pertaining 
thereto,*® and the extent of the governor’s control 
over the militia in matters with which the states 
have authority to deal is subject to curtailment by 
statutes duly enacted by the legislature undpr the 
authority of the state constitution However, the 
civil courts will not attempt to control the action 
of the governor as commander in chief in a mattci 
within his discretion 

§ 11. Officers 

a. In general 

b Appointment and election; oath 
c. Term of office, resignation and rc- 
tii cment 

d Relief fiom command, transfer, and 
dismissal 

e. Powers and duties 
f Pay and allowances 

a. In General 

Militia officers have been regarded as public officers, 
and the word “office," as used in this connection, has been 
construed as equivalent to “commission." 

While there is authority for the view that a mili¬ 
tia officer is a public officer,®2 the contrary view has 
also been taken ®2 The word “office,” as used in 


§ 11 

connection with the position of a militia officer, 
has been construed as sjmonymous with “commis¬ 
sion,”®^ but there is likewise authority to the con¬ 
trary ®5 The term “miliLia officers” has in some 
instances been regarded as synonymous with “vol¬ 
unteer officers ”®® 

Adjutant genoal It has been held tliat an ad¬ 
jutant general as such is not a commissioned officer, 
or mcmlicr, of the National Guard either under the 
National Defense Act®7 or under a state statute,®* 
but it has also been held that an adjutant general 
IS an “officer” of the National Guaid within the 
meaning of some statutes ®® In the absence of con¬ 
stitutional restrictions, the legislature has plenary 
power to fix the qualifications of the adjutant gen- 
eral.i 

b. Appointment and Election; Oath 

Authority to appoint or elect officers of the National 
Guard or other nnilitia units is reserved to the states, and 
both commissioned and noncommissioned officers may and 
should be appointed in compliance with constitutional and 
statutory provisions. 

Under the federal Constitution the authority to 
appoint officers for the militia is reserved to the 
states ® Under constitutional or statutory provi¬ 
sions of tlie several states certain officers may be 
appointed by the governor,® with the consent of the 
senate,^ and, where the consent of the senate is re¬ 
quired, such consent is necessary in order to render 


87. Ark—^BaJeer v Hajris, 13 SW 
2d 33, 178 Aik 1001 
40 C J p 671 notes 79. 80 
Supreme JietiA 

Gtoveinor as commander in chief of 
militia IS the supreme hood of mili¬ 
tary forces in state—I’eople ex rel 
Gillett v. De Lamatcr. 287 N Y S 979, 
247 AppDiv 246 

8a NJ—State v Mott, 46 NJLaw 
328, 60 AmR 424 
40 C J p 671 note 81 

89. Ark—^Baker v Hams, 13 SW 
2d 33, 178 Azk 1001 
Zngunes 

Under some statutes the grovernor 
has authority to m«ike inquiry into 
movements and activities or nonac- 
tivilies of militia under his com¬ 
mand —Begley v Louisville Times 
Go. 115 S W.2d 346, 272 Ky 805 

Transfer of ollloers 
Under provision of state and fed¬ 
eral statutes, the governor has dis¬ 
cretionary authority to create Na¬ 
tional Guard detached olXLcers* list, 
and may transfer National Guard 
officers ftom one command to an¬ 
other, or to detached officers' list 
without trial by court martial or 


cfllciency board—^Baker v Hams, 13 
S W2d 33, 178 Ark 1001 
90l NC—Winslow v Morton, 24 S 
B 417, 118 NC 486 
91- NT—^People ex rel Gillett v 
De Lamater, 287 NTS 979, 247 
App Div 246 
40 G J p 671 note 83 

92. N J —Campbell v Gilkyson, 7B 
A 160, 78 N JLaw 327 

93. Ohio—State v Coit, 8 Ohio S & 
CP 62 

94. NT—People v Hill, 27 NB 789, 
126 NY 497 

95- N J —Campbell ▼ Gilkyson, 75 
A 160, 78 N J Law 827 

98. US —Dcming v McClaughrv, 
Kan, 113 F G39, 51 C C A 340, af¬ 
firmed 22 set 786, 186 US 49, 
46 LEd 1019. 

97. Ariz —State v Ingalls, 189 P. 

43(1, 21 Axiz 411 
40 C J p 672 note 96 

98L Anz—State v Ingalls, supra 

99. Colo—People v Nowlon, 238 P. 
44, 77 Colo 616 

1. Colo—People v Newlon, supra 
40 C J p 672 notes 98, 99. 
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2. NJ—State v Mott, 46 NJLaw 
328, 60 AmR 434 
40 C J p 674 note 41 
3- NT—People ex rel Gillett v De 
Lamater, 293 NTS 750, 250 App 
Div 795 

40 C J p 674 note 42 
Additional officer 

Under provision of military law 
authorising governor to conlurm or¬ 
ganization of national tuaid to that 
preset ibed by the fedeial govr'zn- 
ment, and permitting fox that pur¬ 
pose increase or decrease in numbci 
of officers, govemoi ^vas cmpoweied 
to appoint an additional brigadier 
general—^People ex rel Gillett v De 
Lamater, 287 NTS 979, 247 App Div 
24G 

Action to test title to office 

In action by brigadier general of 
National Guard who had been re¬ 
lieved of his command by governor 
to test title of brigadier general who 
succeeded him in his former com¬ 
mand, sole issue was validity of suc¬ 
cessor’s appointment as brigadier 
general—^People ex rel Gillett v De 
Lamater, supra 

41 Ala—Clark v. State, 69 So 259, 
177 Ala 188 

40 CJ p 674 note 43. 
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the appointment valid ® It has been held that an 
attempted appointment is ineffective while there is 
no vacancy in the office to which the attempted ap¬ 
pointment related ® Recognition of a state g^ard 
organization as a unit of the National Guard of 
the state does not automatically adopt its officers, 
or confer on them the status of commissioned offi¬ 
cers in the National Guard Under the provisions 
of some constitutions or statutes militia officers may 
in some instances be selected by election 8 

Appointment of adjutant general Under some 
state statutes or constitutions the adjutant general 
may be appointed by the governor® with the con¬ 
sent of the senate 10 It has been held, however, 
that the governor’s assignment of the adjutant gen¬ 
eral to duty is not such an official act as must be 
entered in the executive journal n 

Warrant, noncommissioned, and petty officers 
may and should be appointed in compliance with 
constitutional and statutory provisions relating 
thereto 18 Under some statutes it has been held 
that a minor could be selected as a noncommissioned 
officer.13 A warrant is the proper evidence of the 
official character of the person holding it 1® 

Issuance of commission. Ordinarily provision is 
made that the officers of the National Guard shall 
be commissioned by the governor,! 6 and such a 
commission is a condition precedent to the right or 
duty to act as an officer.l® There is authority for 
the view that the right to an office, acquired under a 
valid commission and qualification, cannot be affect¬ 
ed by the erroneous issuance of another commission 
which IS void 1*^ The commission in due form is 
evidence,18 prima facie at least,i® that there has 


been a compliance with all statutory or constitution¬ 
al requirements as to the selection of the officer 
designated The mere fact that there was no in¬ 
dorsement on the commission that the person desig¬ 
nated had taken the required oath docs not conclu¬ 
sively show that such person was not an officer 80 

Vacancies Statutes have been enacted providing 
for the method of filling ceitain offices in case of 
vacancies therein 8i A statutory provision for ap¬ 
pointments to fill vacancies for an unexpired term 
has no application where the office in the state mili¬ 
tia becomes vacant on the expiration of a complete 
term 82 On promotion from the ranks to fill a va¬ 
cancy in a grade higher than that of other officers, 
no officer is superseded except the one who should 
normally have been promoted to such higher 
grade 83 

Oath Ordinarily under constitutional or statu¬ 
tory provisions so providing, persons accepting com¬ 
missions or warrants in the militia are obligated to 
take an oath of office 84 It has been held that a per¬ 
son who is commissioned, and assumes the duties of 
an officer, but fails to take the oath becomes an 
officer de facto, and that his authority cannot be 
questioned by thir4 persons.88 

c. Term of Office; Besignation and Retirement 

Constitutional or statutory provisions sonnetimes flx 
the terms or tenure of militia ofheers; the commission of 
a militia officer may be vacated by resignation. 

There have been constitutional provisions giving 
the legislature authority to establish by general law 
the terms of office of all in the military service of 
the state,86 and a statute regulating the tenure of 
officers of the National Guard does not violate a 


5. Ala—Clark v State, supra 
40 C J p 674 note 44 
a. NH—Bixby v. Hams, 26 NH 
126 

7. DC —Gaston v U S , Mun App , 
34 A 2d 353, affirmed 148 F2d 10. 
79 US App DC 37, certiorari de¬ 
nied 64 S Ct 1286, 322 U S. 764, 88 
LEd 1591 

8L N J —Cajnpbell v Gilkyson, 76 A 
160, 78 N J Law 327. 

40 C J p 674 note 47 
Bliglbilaty to elaotlon 
NT—People v Smith, 23 NT. 63 
40 C J p 674 note 86 [a] 

9. Ariz—State v Ingalls, 189 P 
430, 21 Ariz 411 
40 C J p 672 note 2 

la Md—^McBlair v Bond, 41 Md 
137 

40 C J p 672 note 3 

11. Colo—^MacGinnis v. Newlon, 257 
P. 1085, 82 Colo 228. 


18. Me—^Folsom v Perkins, 2l Me 
166 

40 C J p 673 notes 18-21 
13. Mass —^In re Dewey, 11 Pick 
265 

40 C J p 678 note 25 
14L NH—Shattuok y Gilson, 19 N 
H 296—State v Leonard, 6 NH 
435 

15. Conn —^Monson v Hunt, 17 Conn 
6C6 

40 C J p 676 note 66 
10. Mass —Gleason v. Sloper, 24 
Pick 181 

17. Ohio —Gage v. Payne, Wright 
678 

1& NH—State v. Wilson, 7 NH 
643 

DenvatioxL of authozity 

There is early authority to the ef¬ 
fect that the commission of a militia 
officer IS merely evidence of his au¬ 
thority, and that the authority itself 
IS derived from the choice of the 

1088 


company and not conferred by the 

commission—Scofield v Lounsbury, 

8 Conn 109 

19. Conn—Gray v Mossman, 99 A 
1062, 91 Conn 430 

20. Ohio —Gage v. Payne, Wright 
678 

21. RI—In re Opinion of Justices, 
5 RI 598 

22. Ala—Clark v. State. 69 So 259, 
177 Ala 188 

23. Mass—parte Hall, 1 Pick 
261 

24. Nev—State v. Ross, 14 P 827, 
20 Nev 61 

40 C J p 675 notes 62-65 

26. NH—Bixby v. Harris, 26 NH 
126 

26. Mass —^In re Opinion of Justices, 
104 NE 847, 216 Mass 606 

40 C J p 676 note 68 

Term of service and discharge of 
enlisted men see infra S 12. 
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constitutional provision making the governor com¬ 
mander in chief of the military forces of the state ^7 
Pixed terms of years for which commissions or of¬ 
fices are to be held have at times been provided for 
by constitutions28 or statutes 29 The validity of 
legislation regulating the tenure of office of the ad¬ 
jutant general has been recognized Sometimes 
no fixed term is provided for,3i and, under some 
statutes, officers hold commissions until they reach 
a specified age 22 

Resignation Generally, the commission of an 
officer in the militia may be vacated by resigna¬ 
tion 23 The acceptance of a second commission 
usually operates as a resignation of the former com¬ 
mission 24 An officer who has resigned retains all 
his powers, and his duties continue until the accept¬ 
ance of his resignation is in due form communicat¬ 
ed to him 23 Under early statutes resignation as a 
method of vacating the office of a noncommissioned 
officer vras lecognized, and it was held that a com¬ 
missioned officci who appointed the noncommis¬ 
sioned officer had the power to accept his resigna¬ 
tion 26 

Retirement Provision is sometimes made by 
statute for the retirement of an officer of the active 
militia on reaching a specified age,27 and some stat¬ 
utes so providing are regarded as mandatory 22 
The validity of such a statute has been upheld,29 
but there is also authority for the view that such a 
statute is violative of a constitutional provision 
that no commissioned officer shall be removed from 


office except by the sentence of a court-martial.46 

d. Belief from Command, Transfer, and Dis¬ 
missal 

The governor may relieve an officer from command or 
order hia transfer but this does not in itself effect his 
dismissal from his grade oi office, the discharge or dis 
missal of an officer may and should be effected by depriv¬ 
ing him of his commission in accordance with statutory 
provisions. 

The governor may in the exercise of the discre¬ 
tion vested in him relieve an officer from com¬ 
mand 41 However, deprivation of his command 
docs not constitute removal from office ,42 nor does 
the transfer of an officer from his command to a 
detached officer’s list have such effect,4 3 and an offi¬ 
cer retains Ins grade or office as long as he retains 
his commission 44 Withdrawal of federal recogni¬ 
tion from an officer of the National Guard of a 
state does not cancel his commission,46 or terminate 
his status as an officer of state militia ,46 but it does 
in substance and effect terminate the status of an 
officer of the National Guard of the District of Co¬ 
lumbia 47 On induction into the federal army an 
officer of the National Guard ceases to be a member 
of the militia 48 Provisions in the National De¬ 
fense Act, 32 U S C A § 15, relative to inspection 
of the National Guard have been construed as not 
contemplating trial of an officer in the ordinary 
sense as a condition precedent to his elimination 49 

State constitutions and statutes have sometimes 
imposed limitations on the right of superior author- 


27. Colo—People v Newlon, 238 P 
44, 77 Colo 616. 

28. Ala—Clark v State, 59 So 269, 
177 Ala 188 

40 C J p 675 note 70 
FrovlBion as inapplicable to militia 
The word “officers” a& used in sec¬ 
tion of constitution limiting the term 
of state officers, e'vcept members of 
railroad commission and officers 
whose terms are otherwise fixed by 
the constitution, to torms of not more 
than two years, and section stipu¬ 
lating that legislature may provide 
by law that members of boards may 
hold their offices for a term of six 
years, relates to civil offices, and not 
to military offices —Texas Nat Gucird 
Armory Board v McCraw, 126 S W 
2d 627, 132 Tex 613 

29. Mass —In ro Opinion of Justices. 
132 Mass 600 

40 C J p 676 note 71 
80. Colo—People v. Newlon, 238 P 

44. 77 Colo 516 
Public policy 

Fact that from the beginning and 
by successive laws the legislature 
fixed the term of the adiutont gen- 
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eral's office at two years did not es¬ 
tablish a public policy in respect 
thereto, which was to be read into 
statute fixing the tenure of officeis 
generally or to be considered in inter¬ 
preting such act—^People v Newlon, 
supra 

31. Tex—Texas Nat Guard Armory 
Board v McCraw, 126 SW2d 627, 
132 Tex 613 
40 C J p 675 note 73 
312. Colo—People v Newlon, 238 P 
44, 77 Colo 516 
40 C J p 675 note 74 

33. RI—State v Brown, 5 RI 1 
40 C J p 670 notes 83. 84-87 

34. RI—State v Blown, supra 
40 C J p 676 note 83 

35. NH—Bixby v Hams, 26 NH 
125 

36. Mass—In re Field, 9 Pick 41 
40 C J p 673 note 24 

37. NT—Matter of Kiiby, 184 N 
Y S 905, 76 Misc 313 

40 C J P C76 note 89 

38. NT —Matter of Kiiby, supra 

39. NT—Matter of Kirby, supra 
40 C J p 676 note 91 
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4a N J —Campbell v Gilkyson, 7B 
A 160, 78 N JLaw 327 
40 C J p 676 note 92 

41. N T —People ex Tel Gillett v 
De Liamater, 287 NTS 979, 247 
App Div 246 

40 C J p 67G note 77 

42. NY —People ex rel Gillett ▼. 
De Lamater, supra 

43. Ark—Baker v Hairis, 13 SW. 
2d 33, 178 Aik 1001 

44. NT —People ex rel Gillett v. 
De Lamater, 287 NTS 979, 247 
AppDiv 216 

45. N T —People ex rel Gillett v- 
De Lamator, supra 

46. DC —Hurley v U S ex rel 

Gladman, 47 F 2d 431, 60 App D CL 
69 

47. DC —Hurley y U. S ex rel. 

Gladman, supra. 

48. Ill—Fckete v City of East St. 
Louis, 145 NE. 692, 315 Ill. 58, 40 
ALR. 660 

49. D.C —^Hurley v U S ex reL 

Gladman, 47 F2d 181. 60 App DC. 
69 
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ities to dismiss commissioned officers,but there is 
authority for the view that, except as his power is 
limited by valid legislation, the governor has the 
power to revoke a commission Some statutes 
have made provision for the discharge or dismissal 
of a commissioned officer of the National Guard 
who has been absent without leave for a specified 
period Under some enactments, a commissioned 
officer may be discharged or dismissed on the rec¬ 
ommendation of a board appointed to pass on his 
fitness It has been held that such a board is not 
judicial in character,®^ and that its findings may not 
be reviewed by the courts There is, however, au¬ 
thority for the view that the functions of such a 
board, at least when acting solely under authority 
of a state statute, is j'udicial in character,and that 
the determinations of the board are reviewable by 
the courts in times of peace,®^ 

Adjutant general. Removal of the adjutant gen¬ 
eral may and should be effected in compliance with 
provisions of positive law ^8 

Warrant or noncommissioned officers Under 
some state statutes and military regulations promul¬ 
gated pursuant thereto it has been held l^at the 
officer issuing a warrant may return a noncommis¬ 
sioned officer to the ranks on request of the lat¬ 
ter’s immediate commanding officer without giving 
the noncommissioned officer notice of the proceed¬ 
ings or affording him a chance to be heard. 


e. Powers and Duties 

In the exercise of military power an ofTicer may do 
only what is necessary for the proper performance of his 
duty. Subordinates must obey all lawful orders of su¬ 
periors. 

In the exercise of military power an officer may 
do only what is necessary for the proper perform¬ 
ance of his duty®® It IS the duty of subordinate 
officers to obey the lawful orders of their superi- 
ors,®i and also, according to some authorities, or¬ 
ders which are lawful on their face®* However, 
there is authority for the view that a subordinate 
officer is not bound to obey an order which is clear¬ 
ly illegal or unauthorized ®3 An adjutant general 
may not delegate his official duties, involving the 
exercise of discretion and judgment for the com¬ 
mon weal, to the state quartermaster,®^ and he is 
not responsible for the governor's omission of du¬ 
ty ®® 

f. Fay and Allowances 

An officer of the National Guard or state militia Is 
entitled to such pay and allowances as may be provided 
for by statute. 

An officer is not entitled to pay and allowances 
where no provision therefor is made by law.®® 
Some constitutional and statutory provisions au¬ 
thorize payment of officers in certain cases,®^ as 
where they are in active or actual service,®® m aid 
of the civil authorities,®® or during encampments, 
maneuvers, or other exercises,'^® and under some 


50. NT—Peopla v Hoffman, 60 N . 

E 187. 166 NT 462. 54 L.RA 697 
40 C J p 677 notes 95. 97 
Bl. NC—^Winslow v Morton. 24 S 
E 417, 118 NC 486 
40 C J p 677 note 96 

62. NT—People v Hoffman. 60 N 
E 187, 166 NT 462, 54 LRA 597 
40 C J p 677 notes 99. 1 

53. Mass—^Devlin v Dalton. 60 N 
E 632, 171 Mass 338, 41 LRA 
379 

40 C J p 677 notes 2 8 

54. Mass—^Devlin v Dalton, supra 

55. Mass—Devlin v Dalton, supia 

56. NT—People v Hoffman, GO N 
E 187, 166 NT 462, 54 LRA 
597 

40 C J p 677 note 6 

67- NT—People v Hoffman, supra 
40 C J p 677 note 7 
Review of decisions of military 
board or officer by 
Certioxari see Certiorari S 46 
Prohibition see the C J S title Pro¬ 
hibition 5 6, also 40 C J p 677 
note 8 

56. Mass—In re Opinion of Jus¬ 
tices, 104 NE 817, 21b Mass G05 
40 C J p 672 note 6 


69. N T —People v Fackner, 44 Hun 
360 

40 C J p 673 note 22 

69. N C —^Allen v Gardner, 109 S B 
260, 182 N C 426 

40 C J p 677 note 11 

01- Mass —Ela v Smith, 5 Gray 
121, 66 AmD 356 

WVa—^Hatfield v Graham, 81 S E 
633. 73 WVa 769, LRA1915A175, 
Ann Cas 1917C 1 

Duties of coxnpaiLy clerk 

Maas —Spauldings v Bancroft, 23 
Picls 64 

40 C J p 677 note 10 [a] 

62. US—^Despan v Olney, CCRI, 
7 F Cas No 8,822, 1 Cuit 306 

Mont—Herlihy v Donohue, 161 P 
164, 63 Mont 601, LRA1917B 702, 
Ann Cas 1917C 29 

63. Ala—Betty v State, 66 So 467, 
188 Ala 211 

Mont—Herlihy v Donohue, 161 P 
164, 62 Mont 601, LRA1917B 702, 
Ann Cas 1917C 39 

64. Mass —Shells v Commonwealth, 
29 NE2d 12. 806 Mass 635 

65. Colo—MacGinnis v Newlon, 257 
F 1085, 82 Colo 228 
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66. Ky—Bryant v Brown, 32 S W 
741, 98 Ky 211, 17 KyL 801 

40 C J p 677 note 16 
Pay and allowances of enlisted men 
see infra § 14 

67. Ala—Betty v State, 66 So 467, 
188 Ala 211 

40 C J p 678 notes 17, 26-29, p 679 
notes 30, 32-34, p 680 notes 35-45 

68. Ohio—State v Donahey, 117 N 
E 318, 96 Ohio St 347 

40 C J p 678 note 18 

69. NT—People v Bard, 103 NB 
140, 209 N T 304 

70. Wyo—State v Cat ter, 226 P 
690, 31 Wyo 401 

40 C J p 679 note 31 
iKinffevity pay 

Under fedeial statutes providing 
that the orgranized miiitia of a state 
which shall engoge in actual field or 
camp service for insliuction shall be 
entitled to receive the same pay to 
which officers and enlisted men of 
the regular army are entitled by 
law, service of a militia officer with 
a part of the rcgulai army duringr 
encampments, maneuvers, and field 
instruction did not entitle him to 
longevity pay —^Bowie v, U S, 45 Ct. 
Cl. 42. 
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provisions the right arises only when the officer is 
in active service The rate of pay is usually fixed 
by law,or, under statutory authority, by the gov¬ 
ernor,^* and provision is frequently made in sub¬ 
stance that the pay of officers of the militia shall be 
the same as that of officers of corresponding grades 
in the regular aimy 

Under statutes providing for compensation of offi¬ 
cers when on duty by order of the governor, ap¬ 
pointment of one as colonel and adjutant general 
of the state by the governor is itself an assignment 
to duty such as to entitle him to draw the salary of 
his office without a specific order of the governor 
placing him on duty,"^* and the failure of the gov¬ 
ernor to enter the item in the executive journal, 
even if that is required by statute, does not deprive 
the relator of his right to compensation.^® Under 
some statutes the right to compensation from feder¬ 
al funds depended on the calling of the mililia into 
the service of the United States Provisions of 
federal law making certain members of the Nation¬ 
al Guard ineligible for federal pay except on surren¬ 
der of government pensions have been construed as 
not repealed by a subsequent general act relating to 
militia organization,^® and, under the statutory pro¬ 
hibition, it has been held that an officer in the Na¬ 
tional Guard receiving a pension from the United 
States cannot, without surrendering his pension, re¬ 
ceive benefits extended by the federal government 
to members of the state militia 

Regimental funds Under some early statutes 
the regimental paymaster was the custodian of 
regimental funds 

§ 12. Enlistment or Enrollment of Members, 
and Qualifications Therefor 
a In general 

b Oath, signature, and contract 
c Age, citizenship, and residence 


a. In General 

The usual method of joining the mllftia Is by volun¬ 
tary enlistment 

The usual method of becoming a member of the 
organized militia or National Guard is by voluntary 
enlistment Early federal statutes and state stat¬ 
utes conforming thereto provided for the enroll¬ 
ment of citizens liable to the performance of mili¬ 
tary service, and a legal enrollment was a condi¬ 
tion precedent to such liability,®^ although defects 
in the enrollment did not necessarily render it in¬ 
valid 

Evidence of enlistment or cwrollmcnt While the 
signature of the person whose enlistment is in ques¬ 
tion IS the best evidence of such enlistment,® t the 
enlistment may also be pro’^cd by showing that he 
performed service as an enlisted man ®® Under 
early statutes relative to the enrollment of persons 
subject to military service the insertion of the name 
of a particular pci son in any company order or its 
annexation thereto was evidence of the due enroll¬ 
ment of such person ®® The officer who prepared 
the rolls was presumed to have done his duty,®"^ 
and the burden of proof to the contrary was im¬ 
posed on a person who sought to show that he had 
been enrolled improperly®® The fact that an ap¬ 
plicant IS a member of the United States Naval Re¬ 
serve at the time of his enlistment in the National 
Guard has been held not to render the lattci enlist¬ 
ment void ®® 

b. Oath, Signature, and Contract 

Enlistment in the militia Is contractual In character, 
and an applicant should sign enlistment papers and take 
the prescribed oath in compliance with statutory provi- 
sions 

Provision is generally made for the signing of 
the enlistment papers or application by the person 
seeking to become an enlisted man in the militia,®® 
and for the taking of an enlistment oath,®i- and sim- 


71- Ala—Betty v State. 66 So 457 
188 Ala 211 

40 C J p 678 note 21 

72. Ky—Tamos v IValker, 182 SW 
149, 141 Ky 88 

40 C J p 678 note 22 

73. Ky—Bryant v Brown, 32 SW 
741, 98 Ky 211, 17 Ky L 801 

74. Ind —State v Dudley, 91 N B 
228, 173 Ind 633 

40 C J p 678 note 24 

76. Colo—^MacGinnis v Newlon, 257 
P 1085, 82 Colo 228 

76k Colo—^MacGinnis v Newlon, su¬ 
pra. 

77. US—^West Virginia v. U. S, 46 
CtCl 676. 


TSL DC—U S ex rel Oillett v 

Dcrn, 74 F 2d 485, 64 AppDC 81 

79. DC—U S ex rel GUlett v 

Dern, supra 

80. Ky—Blackwell v Irvin, 4 Dana 
187 

40 C J p 673 note 16 

81. La—State v Long. 66 So 877, 
136 La 1, LRA1916B 235, Ann 
Cas 1917B 240 

40 C J p 681 note 60 

82. Me —Whitmore v. Sanborn, 8 
Me 310 

Mass—In re Giddings, 22 Pick 406 

40 CJ p 680 note 47, p 681 note 48 

83. Mass—In re Giddings, supra. 

N H —Wood V Fletcher, 8 N H 61, 

40 C J p 681 note 49 

1091 


84. Me—^Bullen v Baker, 8 Me 390 

85. Me —^Bullen v Dakar, supra 

861. NH—Shattuck v Gil&on, 19 N 
H 296 

87. Me—Thorn v Case, 21 Me 303 

88. Me—Thorn v Case, supra. 

89. Minn—Stale v Fisher, 218 N 
W 542, 174 Minn 82, certiorari de¬ 
nied Klingle V State of Minnesota, 
49 set 32. 278 US 636. 173 LBd 
662. 

90. La—State v Long, 66 So 377, 
136 La 1, LRA1915B 235, Ann 
Cas 1917B 240 

40 C J p 681 note 53 

91. Nev—State v Ross, 14 P. 827, 
20 Nev 61 

40 C J. p 681 note 64. 
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liar requirements are imposed by the National De¬ 
fense Act, 32 U S C A § 123, governing the Nation¬ 
al Guard Ordinarily the taking of the prescribed 
oath IS determinative of the question whether there 
has been an enlistment,®3 but there may be circum¬ 
stances under which an applicant becomes a militia¬ 
man without taking the prescribed oath 

Contract Enlistment m the National Guard or 
active militia is a contract® ^ and it has been held 
that the state has no power, by the repeal of the 
law under which it was entered into and the sub¬ 
stitution of another law in its stead, to impose on 
the other contracting party under the enlistment 
more onerous conditions and obligations to which 
he has not given his assent ®® An enlistment is re¬ 
garded as a contract which effects a change of 
status 3*^ 

c. Age, Oitizesnship, and Besidence 

Constitutional and statutory provisions usually deter¬ 
mine the extent to which age, citizenship, and residence 
affect eligibility to enlist In the militia. 

Statutory provisions usually fix the ages for en- 
hstment in the militia,®® and there is authority for 
the view that under the National Defense Act the 
minimum age for enlistment is eighteen years®® 
Where the consent of the parent or guardian to the 
enlistment of a minor above the minimum age is not 
required, as under the National Defense Act, the 
enlistment, if otherwise regular, is valid and binding 
without such consent,1 even as against the parent 
or guardian ® Under a statute providing that no 
person under a specified age shall be enlisted with¬ 
out the consent of his parent or guardian, the con¬ 


sent has been regarded as an essential element of a 
valid enlistment;® but there is authority for the 
view that the want of consent merely renders the 
enlistment voidable by the parent or guardian,^ 
and not void as to the latter ^ 

Where no statutory provision relative to the con¬ 
sent of the parent or guardian is involved and the 
question turns on a statutory provision that the mili¬ 
tia shall consist of persons between specified ages. 
It has been held that the enlistment of a minor un¬ 
der the minimum age is void as to such minor,® 
but there is authority for the view that, while such 
an enlistment is not binding on the parent or guard¬ 
ian,7 it is binding on the minor himself * Under 
some early statutes the consent of the parent or 
guardian to the enrollment of a minor above the 
minimum age for militia duty was not required ** 

Discharge of minor. There is authority for the 
view that even since the enactment of the National 
Defense Act a state court has jurisdiction in times 
of peace of a proceeding to secure the discharge of 
a minor from the National Guard of the state,i® 
notwithstanding such minor has been enlisted and 
taken the oath of enlistment in accordance with the 
provisions of such act.^^ A person who has fraudu¬ 
lently misstated his age when enlisting in the Na¬ 
tional Guard is estopped from obtaining his dis¬ 
charge on his own application i® Under early reg¬ 
ulations, in the case of the enlistment of a person 
under eighteen years of age, the governor could 
order his discharge from a unit of the National 
Guard to which federal recognition had been ex- 
tended,^® but the commanding officer of such unit 
had no power to order the discharge If the mi- 


92. Anz—^Andrews v State, 90 F 
Sd 995. 53 Anz 476 
40 C J p 681 notes 55, 56. 

98. La—State v Lon^. 66 So 377, 
186 La 1, 11, LRA.1915S 236, Ann 
Cas 1917B 240 
40 C J p 681 note 68 

94. Minn —State v Fisher, 218 N.W 
642, 174 Minn 82, certiorari denied 
Klingle V State of Minnesota, 49 S 
Ct 82, 278 US 636, 178 LEd 
662 

Statiu of soldier 

National Guardsman, signing en¬ 
listment contract and oath, attending 
drill, and receiving pay, acquired the 
status of a “soldier,” even though 
he may never have been sworn or 
actually taken the oath —State v 
Fisher. 218 NW 642, 174 Minn 82, 
certiorari denied Klingle v State of 
Minnesota, 49 SCt. 32, 278 US 686, 
173 LEd 652. 

98l La.—State v. Long, 66 So. 877, 


136 La 1, LRA1915E 235, Ann 
Casl917B 240 

40 CJ p 681 notes 60. 63-65 
Employment by state 

The act of enlisting in the Nation¬ 
al Guard is of a contractual nature, 
resulting in employment of the en¬ 
listed man by the state—^Andrews v 
State, 90 P2d 995. 63 Anz 475 
98. La—State v Long, 66 So 877, 
136 La. 1, LRA1916E 286, Ann 
Cas 1917B 240 
40 C J p 681 note 61 

97. NY—^Bianco v Austm, 197 N 
Y S 828. 204 App Div 34 

98. US —^Ex parte Dostal, DCOhio, 
243 F 664 

99. U S —^Ex parte Dostal. supra. 

40 C J p 682 note 83 

1. US—Ex parte Dostal, supra. 

40 CJ p 682 notes 84-86 

8. Miss—^Birdsong v Blackman, 90 
So 441, 127 Miss 693. 

40 C J p 683 note 87. 
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3. NY—People v New York Coun¬ 
ty Jail, 2 NB 870, 100 NY 20. 3 
NYCr 545 

4. US —^Reed y Cushman, Me. 251 
F 872, 164 CCA 88 

5. US —Reed v Cushman, supra 

6. Me—^Whitcomb v. Higgins, 18 
Me 21 

7. Ohio —^In re Euchta, 8 Ohio N P, 
NS, 613 

40 CJ p 682 note 93 

& Ohio—^In re Kuchta, supra 

9. Me—Stevens v Foss, 18 Me 19 

la NY —Bianco v Austin, 197 NY 
S 328, 201 AppDiv 34 

11. N Y —Bianco v Austin, supra 

12. NY—^Bianco v Austin, supra 

40 C J p 682 note 98 

13. NY —^Bianco v Austin, supra. 

40 CJ p 682 note 99 

14L NY—Bianco v Austin, supra. 

40 C J p 682 note !• 
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nor is under arrest for some military offense the 
right of the military authorities to hold him is rec¬ 
ognized 

Citizenship In the absence of any statutory au¬ 
thorization an alien is not subject to militia duty,^® 
but it has been held that a statute which requires 
aliens to do militia duty is valid 

Residence or domicile Under statutes providing 
that the militia shall consist of United States male 
citizens "resident within the state” the quoted 
words are equivalent to "residing within the 
state/’i® and do not make domicile within the state 
a prerequisite to enlistment 

§ 13. -Term of Service and Discharge 

The statutes usually fix the term of enlistment in the 
militia, and service ordinarily is terminated by the expira¬ 
tion of such enlistment term 

The statutes usually fix the term of enlistment in 
the militia,20 and, in determining whether such term 
has been served, it has been held, under some provi¬ 
sions, that an enlisted man is not entitled to credit 
for time other than that during which he renders 
actual service 2i The enlistment ordinarily is ter¬ 
minated by the expiration of the enlistment term,22 
and the right of the military authorities to give an 
honorable discharge at the termination of the enlist¬ 
ment period, without the consent of the enlisted 
man, has been recognized 23 An enlisted man can¬ 
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not terminate his service at will,2^ although the 
right of the state to put an end to the term of en¬ 
listment before it regularly expires has been rec¬ 
ognized 25 

Under some early statutes questions as to the dis¬ 
charge, or the termination of the enlistment, of an 
enlisted man turned on the matter of residence,*® 
and the duty or authority to discharge an enlisted 
man because he was subject to duty in a different 
organization was recognized *7 Under early provi¬ 
sions relating to final discharge and furlough to the 
reserve, it has been held that a federalized National 
Guardsman is not on the expiration of his enlist¬ 
ment automatically furloughed to the reserve,*® 
and that no act or acts done by a company captain, 
or by the captain and the man, without approval of 
the war department, can operate as a furlough to 
the reserve,*9 or as a discharge of such enlisted 
man 3® 

§14. - Pay and Allowances 

An enlisted man m the militia is entitled only to 
such pay and allowances as may be prescribed by consti¬ 
tutional and statutory provisions. 

An enlisted militiaman has no right to compensa¬ 
tion except as payment thereof may be authorized 
under constitutional or statutory provisions *1 Un¬ 
der such provisions, however, authorization ordi¬ 
narily is made for pay and allowances for enlisted 
members of the militia,*® as when in active serv- 


15. Ohio —In re Kuchta, 8 Ohio N P , 
NS, 613 

NT—^Wilber v Grace, 12 Johns 68 
40 C J p 682 note 2 

16. US—Slade v Minor, DC, 22 
FCasNo 12.937, 2 Cranch CC 139 

40 C J p 682 notes 4, 6, 7 

17. SC—Ansley v Timmons, 14 S 
CL 329 

40 C J p 683 note 6 

18. US —Owens v Iluntling, CCA 
Or, 115 F2d 160 

Besidence or domicile under early 
statutes 

Me—Richardson v Uachelder, 19 Me 
82 

40 C J p 680 note 47 [a] 

19. US—Owens v Huntlingr, CCA 
Oi , 115 F2d 160 

GoUegre residence 

Under statute providing that mili¬ 
tia shall consist of United States 
male citizens ''resident within the 
state,'* enlistment in National Guard 
of nineteen-year-old boy whose domi¬ 
cile was in another stale but who had 
temporary residence in stale while 
attending university therein during 
school yeai, was valid, since statute 
required only "residence" within 


state, as distinguished from "domi¬ 
cile "—Owens V Huntling, supra 
ao, NT —People v Turner, lO Hun 
146 

40 C J p 683 notes 9, 10, 12. 

81. NT—People v Turner, supra. 

40 C.J p 683 note 11 
88. Mass—Howard v Harrington, 4 
Pick 123—Commonwealth v Cut¬ 
ter, 8 Mass 279 
40 C J p 683 note 16 
Termination of service of officer see 
supra S 11 

83. NT—North v Appleton, 12 N 
TS 72, 25 AbbNCas 889 

84. Ill —Hays V Illinois Terminal 
Transp Co, 2 N E 2d 309, 863 Ill. 
397 

Differs from civil emplosrmsnt 
Military service is based on duty 
owed by citizen to sovereign and. 
even where voluntary, differs from 
ordinary employment in that enlist¬ 
ed man cannot terminate his service 
at Will —Hays v Illinois Terminal 
Tranap Co, 2 NB2d 309, 863 Ill 397 
2Si. KAn—Lewis v Lewelling, 36 F. 

851, 53 Kan 201, 23 LRA 610 
40 C J p 683 note 19 La] 

26. Mass—Commonwealth v. Cum¬ 
mings, 16 Mass 194 
40 C J p 683 note 14 
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27. Mass— "EmX parte Gallup, 1 Pick 
(Mass ) 468—Commonwealth v 

Walker, 4 Mass 666 

88. US —^Ex parte Roach, DCAla, 
244 F 626 

89. US —Ex parte Roach, supra 

30. U S —^Ex parte Roach, supra 

31. Ariz—^Andrews v. State, 90 P 
2d 996, 58 Ariz 475 

General appropriation 
Where statute prescribed rate of 
pay lor officers and enlisted men of 
National Guard while under orders 
on local or state duty but failed to 
provide for payment of per diem for 
time spent in field training outside 
the state, mere appropriation in gen¬ 
eral appropriation bill of sum for 
payment of "enlisted men, field train¬ 
ing," did not authorize payment of 
per diem to enlisted men attending 
annual encampment outside of state, 
as statute could not be thus amend¬ 
ed in the appropriation bill —An¬ 
drews V State, supra 

38. Me—^Williamsburg v. Gilman, 
24 Me 206 

40 C J p 683 note 26, p 684 notes 33- 
40 

Pay and allowances of officers see 
supra S 11 
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ice®3 in aid of the civil authorities,or during en¬ 
campments, maneuvers, or other exercises 36 The 
rate of pay is usually fixed by law,3 6 and it is some¬ 
times provided that the pay shall be the same as 
that of an enlisted man of corresponding grade in 
the regular army.^T 

§ 15. Disbandment and Consolidation of Or¬ 
ganization 

within limitations imposed by federal law, state au¬ 
thorities have power to disband or consolidate militia 
organizations. 

Within such limitations, if any, as may be im¬ 
posed by provisions of federal law,38 the right of 
the governor's or some other duly empowered state 
authority's to disband militia oiganizations has been 
recognized, although the right of the governor has 
sometimes been limited to specific cases Similar¬ 
ly the right to consolidate and reorganize depart¬ 
ments, corps, regiments,^2 and companies^® in the 
military service of the state has been recognized 
in the case of the governor or some other duly em¬ 
powered state authority ^4 However, even the leg¬ 
islature has no power to disband the complete mili¬ 
tia organization formed pursuant to an act of con¬ 
gress.^® 

Effect of disbandment Under some statutes, 
where his organization is disbanded, a commissioned 
officer does not lose his rank or commission 46 

WithdrcKval of federal recognition Piovisions 
of the National Defense Act of June 3, 1916, 32 U 
S C A § 15, relative to inspection with a view to 
determining what units and individuals should be 
retained as components of the National Guard 
should be accorded a liberal construction,^? and 


under such provisions the war department has pow¬ 
er summarily to withdraw federal recognition 48 

§16. Unauthorized Military Organizations 

Within limitations imposed by federal law, the state 
may forbid the organization as military companies of any 
bodies other than the regularly organized militia 

Unless restrained by their own constitutions, state 
legislatures may forbid any body of men other than 
the regularly organized militia to associate them¬ 
selves together as a military company, or to drill 
or parade with arms within the limits of the state,49 
except where such bodies or associations are au¬ 
thorized by acts of congress 50 Formation of pri¬ 
vately organized armed forces has been held invalid 
even if attempted for the purpose of suppressing 
subversive elements 6i 

§17. Arms, Equipments, and Other Supplies 

The arms and equipment of the National Guard should 
conform to those of the regular army, and under state 
statutes the governor may be authorized to issue neces¬ 
sary orders providing for the arming and equipping of the 
militia. 

Under statutes conferring on the governor the 
power to organize the militia and to meet emergen¬ 
cies, he has full authority to provide for the proper 
equipment of the militia,®^ but under early statutes 
a member of the militia was required to furnish his 
own arms and equipments 63 Under provisions of 
federal law, now embodied in 32 U S C A § 31, the 
National Guard must conform in respect of arms 
and equipment to the regular army, and state stat¬ 
utes have been enacted to carry out such provisions 
of federal law 64 xhe governor is under a duty to 
obey a state legislative mandate to issue such orders 
as may be necessary to make the equipment of the 


33. Wash—Chapin v Ferry, 28 P 
764, 3 Wash 386, 16 LRA. 116 
40 C J p 683 note 27 
34L NT—People v Bard, 108 NE 
140, 209 NY 304 

35. Wyo—State v. Carter, 226 P 
090, 31 Wyo 401 
40 C J p 684 note 34 
38. Ky—Cochran v Beckham, 89 S 
W 262, 28 KyL. 370 
40 C J p 684 note 30 

37. Wyo—State v Carter, 226 P 
690, 31 Wyo 401 

38. NY—People v Hill, 27 NE 
789, 126 NT 497, 506 

40 CJ p 686 notes 43, 60 

39L Kan—^Lewis v Lewelliner, 36 P 
861, 68 Kan 201, 23 L.RA 610 
40 C J p 685 note 44 

40. NJ—State v Mott 46 NJLaw 
328, 50 AmR 424 
40 C J p 686 note 46 


41. Me—Gould v Hutchins, 10 Me 
146 

40 CJ p 685 note 46 

42. NT—^People ex rel Gillett v 
De Liamater, 287 NTS 979, 247 
App Div 246 

43. NY —People v Ewen, 17 How 
Pr 876 

4^ Me—Gould V Hutchins, 10 Me 
145 

40 C J p 686 note 48 

45. Vt —Gilman v. Morse, 12 Vt 
644 

46. NY—People v Hill, 27 NE 
789, 126 NT. 497. 

40 CJ p 685 notes 51, 62 

47. D C —^Hurley v U S ex rel 
Gladman, 47 F2d 431, 60 App DC 
69 

4a DC—^Hurley v, U S ex rel 
Gladman, supra 

4a U S.—^Presser v State of II- 
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linois. Ill, 6 S Ct 680, 116 IT S 
252, 29 LEd 615 

Mass —Commonwealth v Murphy, 
44 NE 138, 166 Mass 171, 82 L. 
RA 606 

50. U S —Presser v State of Il¬ 
linois, Ill, 6 S Ct 680, 116 U S 252, 
29 LEd 616 

51. NT—^Application of Cassidy, 51 
N T S 2d 202, 268 App Div 282, re- 
argument denied 63 NTS 2d 840, 
270 App Div 1046 

58. NM—State ex rel Charlton v. 
French, 99 P 2d 716, 44 N M 169 

Procurement and issue of supplies 
under federal statutes see 40 CJ 
p 686 note 57, p 686 notes 68-66 

53. Mass—Commonwealth v Annis, 
9 Mass 81 

40 C J p 686 note 63 

64. Fla—Acker v Bell, 67 So 856, 
62 Fla 108, 39 LRA,NS, 464 

40 C J P 686 note 56. 
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National Guard conform to that prescribed for the 
regular army,55 and consequently also has power to 
provide for the housing and protection of such 
equipment 5* 

Some statutory provisions impose accountability 
for supplies and equipment furnished the militia,57 
such as on the counties in which the property was 
issued,58 or provide for relief to the states, under 
some circumstances, from accountability for prop¬ 
erty issued by the United States which has been 
lost, damaged, destroyed, or become unserviceable 59 
Statutes have frequently specified the person or offi¬ 
cer who IS to have the custody and control of arms 
and other property intended for use by the militia,®® 
and a captain or other commanding officer of a 
company has been held personally liable for arms 
and other property issued to his company belonging 
to the state and to the United States,®i but under 
some statutes an officer is not liable where the loss 
results from casualties of the service in the absence 
of a finding of liability by a board of survey duly 
appointed whose findings are approved by the gov¬ 
ernor ®2 

The measure of damages in an action on the offi¬ 
cial bond of an officer of the organized militia who 
has been made responsible for property of the Unit¬ 
ed States in the possession of a state is the invoice 
value of arms and equipments lost,®3 and in case of 
injury the amount necessary to restore the injured 
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property to good condition so that it may be used 
for military purposes.®^ 

§18. Armories, Drill or Camp Grounds, and 
Rifle Ranges 
a In general 
b Control and use 

a. In General 

statutory provision has been made for obtaining 
armories for use of the militia, and for selection of offi¬ 
cers and employees whose services are required in this 
connection. 

Under state statutes provision may be made for 
securing buildings for use as armories,55 as by rent¬ 
ing or taking a lease of such buildings 5® Author¬ 
ity IS generally conferred on particular officers or 
boards to act in this connection ®7 

Officers and employees Statutes limiting the 
terms of office of an armory board need not com¬ 
ply with provisions of the organic law regulating 
terms of state officers generally, since such provi¬ 
sions are confined to civil offices, and members of 
an armory board occupy military, rather than civil, 
office ®5 Under some statutes the appointment of an 
armorer is invalid unless approved by the major 
general or commanding officer of the brigade with¬ 
in whose command the armory is located ®9 Jani¬ 
tors and armorers are m the military, and not in 
the civil, service 70 It has been held that an armor- 


65. NM—state ex rel Charlton v 
French. 99 P 2d 715, 44 N 169 

66. NM—State ex rel Charlton v 
French, supra 

57. Or—^Vincent v Umatilla Coun¬ 
ty, 12 P 732. 14 Or 37B. 

58. Or—Vincent v. Umatilla Coun¬ 
ty, supra 

40 C J p 686 note 69 

59. Ala—State v Stoddard, 69 So 
980, 13 AlaApp 560 

40 C J p 686 notes 67, 68 

60l NY—State v BufCalo, 2 Hill 
434. 

40 C J p 686 note 75, p 672 notes 8- 
14, p 673 note 15 

61. Ind—State v Dudley, 91 NE 
228, 173 Ind 633 

68. Ala—State v Stoddard, 69 So 
980, 13 AlaApp 560 

40 CJ p 686 note 72 

63. Ala—State v Stoddard, supra 

40 C J p 686 note 73 

64. Ala—State v Stoddard, supra 

65 Ohio—State v Turner, 113 NE 

327, 93 Ohio St 379 

40 C J p 687 note 77 

Statutes relating to drill grrounds 
and nfle ranges furnished by Unit¬ 
ed States see 40 CJ. p 687 note 
80, p 688 note 92. 


66. NT—Ford v New York, 68 N 
T. 610 

40 C J p 687 note 78 
Sablettingr 

The National Guard armory board 
can lease to the state any buildings 
It might erect on sites held by the 
board under long term leases, if the 
board obtains written consent of the 
lessor before subletting the piem- 
isos—Texas Nat Guard Armory 
Hoard ▼ McCraw, 126 S W 2d 637, 
132 Tex 613 

67. Mont —Geboski v Montana 
Armory Doard, 103 P 2d 679, 110 
Mont 487 

40 C T p 687 note 79 
Statute creating- state armory board 
held valid 

Mont—Geboski v Montana Armory 
Board, supra 
Effect of enactment 
The legislature by enacting the 
act creating the state armory board 
determined need of armory facilities 
and created board to perform such 
acts as might be necessary to ac¬ 
complish the purpose—Geboski v 
Montana Armory Board, supra 
Duty of adjutant general 

It was adjutant genet si’s duty to 
enter into lease reasonably neces¬ 
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sary to provide National Guard 
armory for which legislature appro¬ 
priated funds—^Appeal from State 
Auditor of Public Accounts, 226 N. 
W. 911. 119 Neb 29 

68. Tex—Texas Nat Guard Arm¬ 
ory Board v McCraw, 126 SW3d 
627, 133 Tex 613 

Purpose of act 

(1) The pul pose of the National 
Guard Armory Board Act Is to give 
stability to the military arm of the 
state—Texas Nat Guard Armozy 
Board v McCraw, supra 

(2) The dominant object of the 
part of the National Guard Armory 
Board Act providing that those who 
constitute the board shall be the 
three ranking members of the Na¬ 
tional Guard is to have continuity of 
service on the board of men of mili¬ 
tary training, who have been select¬ 
ed for their experience and merit. In 
order that board’s efficiency may not 
be impaired—Texas Nat Guard 
Armory Board v McCraw, supra 

69. NY—Gibbons v. Prendergast. 
136 NTS 267. 76 Misc. 512. 

TOl NT—Bryant v Palmer, 46 NBL 
861, 162 NY. 412. 



MILITIA 


57 C J. S 


§ 18 

er IS not entitled to the benefit of certain statutes 
affording protection to veterans in the public serv¬ 
ice with respect to their tenure of office 

Lessee Certain military organizations incorpo¬ 
rated as CIVIC bodies have held as lessees municipal 
property for armory piirposes.^^ 

b. Control and Use 

Control of armories ordinarily Is vested in particular 
officers or boards, and the use made thereof must comply 
with statutory provisions 

Under some statutes particular officers or boards 
are given the power and duty to care for, regulate, 
and control the armories used for the militia,^3 By 
statute detailed provision is sometimes made as to 
the use to which armories may be put, and an 
armory may not be used for a purpose not contem¬ 
plated by the statute In some states under prop¬ 
er regulation by the board in charge, an armory 
may be used for civic purposes when such use will 
not interfere with the proper use of the building 
by the militia,*^ 5 and the rule has been laid down 
that the use of an armory for amusement purposes 
is lawful when it can reasonably be said that the 
amusements for which it is used are conducive to 
the efficiency and esprit de corps of the military or¬ 
ganization,even though the general public is per¬ 
mitted to participate'^^ and an admission fee is 
charged, not for the purpose of making money but 
of meeting the expenses of the undertaking 

A corporation executing to the state a mortgage 
on property in behalf of a militia company and ob¬ 
taining an appropriation from the state in such com¬ 
pany’s behalf thereby assents to a law making the 
property subject to the authority of a state board 
of armory supervisors,^® title to armory property 
conveyed to the state may not be refionveyed by 


deed of the governor,*® and the legal title to such 
property remains in the state for the use and bene¬ 
fit of the militia 

Interference by civil courts, A court of equity 
will not interfere with the exercise of the duties of 
the board in charge of armories where the necessity 
for interference is not clearly apparent,*® as where 
the use to which an armory is being put is not clear¬ 
ly one for nonmilitary purposes ** However, there 
is authority for the view that a court may prevent 
by injunction the use of an armory for nonmilitary 
purposes,** and may even pi event the use in such 
a manner as to cause unnecessary injury to the 
property, although in its general aspects the use is a 
proper one ** 

§ 19. Discipline and Training 
a In general 

b Forms and methods of training 
a. In General 

Generally speaking, the discipline of the militia should 
conform to that of the regular army 

By article 1 section 8 of the Constitution of the 
United States congress is authorized to provide for 
disciplining the militia, but the authority to tram 
the militia according to the discipline prescribed by 
congress is reserved to the states ** The National 
Defense Act, 32 U S C A § 61, provides, as earlier 
federal statutes provided, for the conformity of the 
discipline of the National Guard to the system pre¬ 
scribed for the regular army *'^ The laws of many 
of the states have been revised with the view of 
effecting conformity m discipline to that of the reg¬ 
ular army** Thus, the articles of war have been 
made applicable to the militia by certain statutes,*® 
but by some statutes they apply to the militia only on 


71- NY—People v Martin, 65 NT 
S 457, 53 AppDiv 19 

40 C J p 687 note 84 

72. Pa—^Mihlbauer v Infantry Bat¬ 
talion State Fencibles, 10 Pa Dist 
685 

73. Pa—In re State Airaory Board, 
33 Pa Co 144 

Waeh—State v Burch, 204 P 785, 
119 Wash 1 

40 CJ p 687 note 85 

74. NT—Seventh Regiment Veter¬ 
ans V Seventh Roenment Field Of¬ 
ficers. 14 NTS 811 

40 C J p 687 notes 86, 87. 

76. Ohio—State v Turner, 113 NB 
327, 93 Ohio St 379 

73. NJ—^McCarter v Dungan, Ch, 
71 A 637—Hamill v Dungan, 68 A 
1096, 74 N JBq 261. 

40 C J p 687 note 89. 


77. N J —McCarter v Dungan, Ch , 
71 A 537—^Hamill v Dungan, 68 
A. 1096, 74 N JEq 2bl 

78. N J —McCarter v Dungan, Ch, 
71 A 637—^Hamill v Dungan, 68 A. 
1096, 74 NJTEq 251 

79. ND—Company A First Regi¬ 
ment, National Ouard Training 
School V State, 224 NW 661, 58 
ND 66 

8(K ND—Company A First Regi¬ 
ment. National Guard Training 
School V. State, supra 

81. ND—Company A First Regi¬ 
ment, National Guard Training 
School V State, supra 

88. NJ—^Hamill v Dungan, 68 A 
1096, 74 NJEq 251 

83. N J —McCarter v Dungan, Ch , 
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71 A 637—Hamill v Dungan, 68 A 
1096, 74 NJEq 251 

40 CJ p 688 note 94 

84. N J —^McCarter v Dungan, Ch, 
71 A 537 

40 CJ p 688 note 95 

85. N J —^Hamill v Dungan, 68 A 
1096, 74 NJEq 261 

80. NJ—State v Mott, 46 NJLaw 
328, 50 AmR 421. 

87, Fla—^Acker v Bell, 67 So 366, 
63 Fla 108, 39 LRA,NS. 454, 
Ann Cas 1913C 1269 

40 CJ p 688 note 99 

88, Ohio—McGorray v Murphy, 88 
NE 881, 80 Ohio St 413, 17 Ann 
Cas 444 

40 CJ p 688 note 3 

89, Ariz—^Bx parte Altman, 229 P 
3&8, 26 Ariz 635 

40 C J p 688 note 4. 
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certain occasions Under some statutes the effec¬ 
tiveness of regulations for the government of the 
militia has been made to depend on the promulga¬ 
tion or the approval of such icgulations by a speci¬ 
fied officer 

b Forms and Methods of Training 

The forms and methods of training the militia are 
those prescribed by statute. 

Under various statutory provisions, the members 
of the militia are liable to service for instruction, 
which may take the form of drills, parades, schools, 
inspections, encampments, maneuvers, marches, or 
other exercises Some statutes prescribe a min¬ 
imum period for participation by the National 
Guard in encampments, maneuvers, or other exer¬ 
cises,and provide for participation of the militia 
with the regular army in training exercises®* 

Notice or wanwnq Under the old system involv¬ 
ing universal service, it was required that a notice 
or warning of each meeting or parade should be 
served on the members of the company.®® Since 
liability to military duty has been restricted to a 
select and volunteer body of organized militia, 
standing orders or regulations usually prescribe the 
periods of duty and notices are issued only for spe¬ 
cial meetings or service.®® 

Regulations, Under some statutes commanding 
officers are given authority to suppress certain oc¬ 
cupations carried on within prescribed limits sur¬ 
rounding encampments,®*^ but under such a statute 
It has been held that the commanding officer is not 
authorized to suppress a lawful and harmless busi¬ 
ness when the same business is permitted within 


the limits of the encampment ®® 

§ 20. -Military Offenses 

Military offenses include the various violations of 
the laws and regulations governing the militia, and are 
punishable as prescribed by law. 

Military offenses within the meaning of some 
militia laws include the various violations of the 
laws, rules, regulations, or orders governing the 
National Guard or organized militia,®® and some 
acts or omissions of members of the militia which 
are, or have been, regarded as military offenses sub¬ 
ject to punishment, are neglect of duty,i conduct 
unbecoming an officer,^ insubordination or disobe¬ 
dience,® non attendance at drills, parades, and other 
training exercises,* deficiency in equipment,® and 
inciting disorders.® Members of the militia have 
been held free from liability to punishment as for 
a military offense where the alleged act or omis¬ 
sion occurred when they were not on duty or were 
not subiect to military orders ^ It has been held 
that military offenses are not criminal offenses ® 

Prosecution and punishment Military offenses 
are usually triable by military courts, as discussed 
infra §§ 24, 25, and are not indictable offenses ® A 
state legislature usually has power to provide for 
the imposition of fines and penalties as a means of 
enforcing the performance of militia duty i® On 
order of the proper authorities the sheriff may, it 
has been held, detain a militiaman in custody pend¬ 
ing his trial on charges by a military court Un¬ 
der some early statutes a person who failed to ap¬ 
pear at a military drill, review, or muster when du¬ 
ly notified, or who was guilty of some other viola- 


aa ND—state v Peake, 135 NW. 
197, 22 ND 457, 40 LRA.NS, 
354 

40 C J p 688 note 5 

91. Tex—Manley v State, 137 SW. 
1137, 62 TexCr 392. 

40 CJ p 688 note 6. 

Oovernor 

Statutes confemne on the gov¬ 
ernor the power from time to time 
to make the National Guard con- 
fom^ in organization, discipline, and 
otherwise to the regular army are 
designed to enable such omcial to 
meet special occasions out of the or¬ 
dinary without waiting on sessions 
of the legislature —State ex rel 
Charlton v. French, 99 P 2d 716, 44 
NM 169 

92. Ala—Betty v State, 66 So. 457, 
188 Ala 211 

40 CJ p 688 note 8. P 689 notes 9. 
10 

93- Wyo—State v Carter, 226 P 
690, 31 Wyo 401 
40 C J. p 689 note 17 


9^ Ohio—^Klaussen v. Purcell, 18 
Ohio NP.NS, 91 

40 CJ p 689 notes 19-22 

95. Me—Wood V Bolton, 23 Me 
115 

40 C J P 689 notes 12, 13. 

98. N T —^People v Crane, 26 N B3 
736, 125 NY 535 

97. La—O'Shee v Stafford, 47 So 
764, 122 La 444, 16 Ann Cas 1163 

98. La—O'Shee v Stafford, supra 

99. Minn—State v. Wagener, 77 N 
W 424, 74 Minn 5l8, 73 Am SR 
369, 42 LRA. 749 

1. SC —^Ex parte Biggers, 26 SCL 
69 

40 CJ p 690 note 30 

8. NY—^People v Porter, 8 NYS 
85, 60 Hun 161. 

40 C J p 690 note 81 

3. NH—State v Dwinnell, 6 NH 
167 

40 CJ p 690 note 32 
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4. Mass—Draper v Bicknell, Quin¬ 
cy 164 

40 C J p 690 note 33 

5. Mass—Spaulding v. Bancroft, 23 
Pick 64 

8. NY —Rathbun t. Sawyer, 16 
Wend 451 

40 CJ p 690 note 36 

7. Me—^Anderson v. Swett, 28 Me 
440 

40 C J p 600 note 37 

8l Minn —State v Wagener, 77 N 
W 424, 74 Minn 618, 73 Am S R 
369, 42 LRA 749 

40 CJ p 690 note 38. 

9. Minn—State v Wagener, supra. 

40 C J p 690 note 41 

10. Ohio —Houston v. Wright, 16 
Ohio St 318 

40 C J P 690 note 42 

11. Ala—^Harbin v States 181 Bot, 
647, 24 Ala.App 148 
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tion of the law m respect of the performance of 
militia duty, was liable to a fine,or penalty recov¬ 
erable in a proceeding in the civil courts, and this 
proceeding was generally regarded as in the nature 
of a civil action or proceeding 

Some earlier statutes made the military offenses 
of members of the organized militia while not in 
actual military service misdemeanors triable in a 
court of competent jurisdiction,^* and this method 
of determining liability was exclusive Statutory 
provision was sometimes made for the imposition 
of a fine by a commanding officer The fact that 
one was a member of the Naval Reserve at the time 
of his enlistment in the National Guard has been 
held not to relieve him from liability for violation 
of military law^^ 

21. Service 

a. In general 
b Calling out militia 
c. Command and civilian control 

a. In General 

state legislatures may prescribe the service to be 
rendered by the militia when not in the service of the 
United States. 

It is competent for the legislature to prescribe 
the services to be rendered by the state militia when 
not in the service of the United States Some 
state statutes do not authorize service for the state 
militia, purely as such, beyond the limits of the 


state.i® Federal statutes, forbidding a member of 
the Naval Reserve to be a member of any other mil¬ 
itary organization except the Naval Militia, do not 
automatically deprive a member of the State Guard 
of his status as such by virtue of the fact that he is 
assigned to active duty with the navy,20 but such 
assignment merely suspends his status as a state 
guardsman 

b. Calling Out Mihtia 

Generally, the authorities in a state may use the 
militia in times of public disorder or danger and to aid 
in the enforcement of the laws. 

The right of the authorities in a state to use the 
militia in times of public disorder or danger and to 
aid in the enforcement of the laws is recognized,^^ 
as to preserve order in times of natural catastrophe, 
such as floods,^® to suppress insurrection, as dis¬ 
cussed in Insurrection and Sedition § 4, or to put 
down riots, as considered in the C J S. title Riot, §§ 
30-32, also 54 CJ p 842 notes 64-73, 82-85. Al¬ 
though ordered out by the governor in aid of the 
civil authorities in a particular part of the state, the 
militia has been regarded as being in the service 
of the stated* 

Ordinarily the governor has the power and duty 
to call out the militia in times of public disorder or 
danger,25 or when there is imminent danger there- 
of,26 or to aid the civil authorities in the enforce¬ 
ment of law,27 and he may act even without a re¬ 
quest from local civil officers in the place where 


18. Iowa—State v Ryan, 69 NW 
1123, 101 Iowa 18 

40 C J p 690 note 43 

13. NH—Cate v Nutter, 27 NH 
B16 

40 CJ p 691 note 44 

14. Minn—^Nixon v Reevee. 67 N 
W 989, 65 Minn 169, 88 LRA 
506 

40 CJ p 691 note 45 

16. Minn—^Nixon v Reevee, supra. 

40 C J p 691 note 46 

la. Vt—^Warner v Stockwell, 9 Vt 
9 

40 C J p 691 note 47. 

17. Minn—State v Fisher, 218 N 
W 542, 174 Minn 82, certiorari 
denied Klingle v State of Minne¬ 
sota, 49 S Ct 32, 278 U S 636, 173 
LEd 552 

la Ala—Betty v State, 66 So 457, 
188 Ala 211 

40 CJ p 691 note 49 

19. Ala—Betty v State, supra 

80. N J —^Adams v Atlantic Coun¬ 
ty. CirCt, 53 A 2d 168 

81. N J —^Adams v Atlantic Coun¬ 
ty, supra 

aSL Mo—^McKittnck, for and in Be¬ 


half of Donaldson v Brown, 85 S 
W2d 885, 337 Mo 281 
40 CJ p 691 notes 54, 55 

83. Mo—McKittrick, for and in Be¬ 
half of Donaldson v Brown, supra 

84. Wash —Chapin v Ferry, 28 P 
754, 3 Wash 386, 15 LRA 116 

40 C J p 691 note 56 

85. Miss —Seaney v State, 194 So. 
913, 188 Miss 867 

SC—^Hearon v Calus, 183 SE 13, 
178 SC 381 
40 C J p 691 note 57 

Gonstraction of statutes 
The statute making it obligatory 
on the governor to call out the mi¬ 
litia when the state is threatened 
with invasion or insurrection or 
when there exists a not, mob, un¬ 
lawful assembly, breach of the 
peace, or resistance of the execution 
of laws of the state or imminent 
danger thereof if in governor's opin¬ 
ion the civil authorities are unable 
to cope with the situation is inappli¬ 
cable, in the main, to constitutional 
and statutory sections which deal 
with the particular and separate sub¬ 
ject of execution of the laws—State 
V McPhail. 180 So 387, 182 Miss 
360. 


86. US —U S V Wolters, DCTex, 
268 F 69 

Beports of lawlessness 

The governor had power to send 
troops or military offleers into coun¬ 
ty for purpose of inquiring into re¬ 
ports of lawlessness prevailing 
therein —^Begley v Louisville Times 
Co, 115 S'W2d 845, 272 Ky 805 

87. Miss—State v McPhail, 180 So 
387, 182 Miss 360 

40 C J p 692 note 59 

Breakdown of local euforoexnent 
Where governor unsuccessfully 
seeks, by representations to, and re¬ 
quest of, the local authorities, to se¬ 
cure law enforcement and the condi¬ 
tion exists and persists for that 
length of time which makes it clear¬ 
ly apparent that no dependence is to 
be placed on the local executive offi¬ 
cers and that they either cannot or 
will not enforce the laws, so that 
there has been a substantial break¬ 
down of local enforcement, the pow¬ 
er and duty of governor arise to send 
militia, not to supersede the law, but 
to enforce it.—State v MrPhail, su¬ 
pra. 
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the disturbance exists 28 The power of the gov¬ 
ernor in this respect extends to calling out either 
the organized or the unorganized mihtia 29 The de¬ 
cision of the governor that the condition exists 
which demands the exercise of his authority is con¬ 
clusive®® and is not subject to review by the 
courts 21 The governor’s proclamation calling out 
the militia need not contain any particular recit¬ 
als,®® and it is sufficient if it is an order and the 
facts de hors justify its issuance and execution ®® 

Authority has sometimes been given to certain 
civil officers other than the governor to call on the 
militia to suppress public disorder or to aid in the 
enforcement of law,®4 and the view has been taken 
that this authority may be exercised when such 
disorder is threatened ®5 The decision of an officer 
duly authoiizcd that a condition which requires the 
calling out of the militia exists is ordinarily regard¬ 
ed as conclusive as to the existence of such condi¬ 
tion 26 Some statutes do not recognize the right of 
local civil officers to issue the calL®^ 

c. Command and Civilian Control 

Ordinarily the governor retains command of the mili¬ 
tia after it has been called Into the service of the state, 
and usually the militia remains subject to civilian con¬ 
trol 

Ordinarily, where the governor as commander in 
chief calls out the mihtia, he retains command,3® 
and IS not required to place them under the orders 
of local civil authorities in the territory into which 
the mihtia is sent®® However, where local civil 


§ 21 

officers have exercised the power, sometimes given 
by statute, to call out the mihtia, the view has been 
taken that such officers have exclusive control and 
direction as to the specific duty or service which is 
to be performed,^® which authority may not be del¬ 
egated to the officers of the militia ,4i but the offi¬ 
cers of the mihtia have authority to direct the 
movements of its members in the execution of the 
orders given by such civil officers *2 

In time of peace while the civil power is func¬ 
tioning, the military power is suboidinate to the 
civil power, as discussed supra § 3, and military aid 
to the civil authorities must act within, and in ac¬ 
cordance with, the civil law ,^® and there is author¬ 
ity for the view that even the governor may not sus¬ 
pend the civil laws or supplant civil authority with 
military rule at such time The broad rule has 
been laid down that the state militia while m active 
service and in every emergency which arises is sub¬ 
ject to the control of the civil authority,^® and must 
act under the civil law ^6 

Moreover, the authority of a member of the mili¬ 
tia has been defined and limited by the statement 
that he may exercise such authority as that which a 
peace officer may exercise,^^ and only such author- 
ity,^8 and in the performance of his duties a mem¬ 
ber of the militia may use only such force as is 
necessary 49 There is authority for the view that, 
although martial law has not been declared, a com¬ 
manding officer may establish reasonable regulations 
for the protection of life or propcity.®® 


2a Ky—^Franks v Smith, 134 SW 
484, 142 Ky 232, L R A 1916A 1141, 
AnnCa&1912D 319 

Miss—Seaney v State, 194 So 913, 
188 Miss 367 

29. Fla—In re Advisory Opinion to 
Governor, 77 So 87, 74 Fla 92 
Mont—In re McDonald, 143 P 947. 
49 Mont 454, LnA1915B 988, 
AnnCasl916A 1166 
sa Mo —Corpus Juris dted In 
McICittrick. for and In Behalf of 
Donaldson v Brown, 85 S W 2d 
385. 388, 337 Mo 281 
40 C J p 692 note 62 
31. US—U S V Welters, DC Tex. 
268 F 69 

40 C J p 692 note 63 
sa Miss —State v McPhail. 180 So. 
387, 182 Miss 860. 

3a Miss—State v McPhail. supra. 

34i Mass —Ela v Smith, 6 Gray 
121, 66 AmD 356 
40 C J p 692 notes 64, 68 
35. Mass—Ela v Smith, supra, 
aa NT—Welch V Bard. 142 NT. 

S 26. 81 Misc 262, 30 NTCr 92 
40 CJ p 692 note 66. 


37. Wash—Chapin v Ferry, 28 P 
751, 3 Wash 386, 15 LRA 116 
40 C J P 692 note 67 
3a Ky—Franks v Smith, 134 SW 
484, 142 Ky 232, DRA1916A 1141, 
Ann Cas 1912D 319 

39. Ky—Franks v Smith, supra 

40. Mass—Ela v Smith, 5 Gray 
121, 66 Am D 356 

10 CJ p 692 note 72 

41. Mass—Ela v Smith, supra 
Ohio—Slate v Coit, 8 Ohio S & C 

P. 62 

42. Mass —Ela v Smith, 6 Gray 
121, 66 AmD 356 

Ohio—State v Coit, 8 Ohio S. ft C 
P 62 

4a Mich —^Bishop v. Vandercook, 
200 NW. 278, 228 Mich 299 
N C —^Allen v Gardner, 109 S E 260, 
182 NC 426 

44. Mich —Bishop v. Vandercook, 
200 NW 278, 228 Mich 299. 

Strict ■nbordinatioa 
The constitutional and statutory 
provisions resardingr enforcement of 
laws by governor, when taken to- 
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j gether, mean that whatever the gov- 
I ernor does in the execution of the 
laws or whatever members of the 
militia do, under such authority 
must be as civil officers, and In 
strict subordination to the general 
law of the land—State y McPhail, 
180 So 387, 182 Miss 360 

45. Ky—Franks v Smith, 134 SW 
484, 142 Ky 232, LRA1915A 1141, 
Ann Cas 1912D 319 
40 C J p 693 note 79 

4a Ky—^Franks v. Smith, 134 SW. 
484, 142 Ky 232, LRA1916A 1141, 
Ann Cas 1012D 319 

47. Ky—Franks v Smithy supra. 

40 C J p 693 note 81. 

4a Ky—^Franks v Smith, siqpra. 

40 C J p 698 note 82. 

49. NC—^Allen v. Gardner, 109 8 
E 260, 182 NC. 425 
40 C J. p 698 note 93 

60 , Ohio—In re Smith, 14 Ohio N 
P,NS, 497 
40 CJ p 693 note 84. 
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Asking arrest. The authority of a member of 
the militia to make an arrest in connection with the 
performance of his duty is recognized,51 but after 
the prisoner has been turned over to the civil au¬ 
thorities the militia authorities have no further 
power over him.53 

Seisure, destnictionj or nise of private property 
While members of the militia may be authorized un¬ 
der certain circumstances to destroy private proper¬ 
ty,53 authority to destroys^ or to seize®® such prop¬ 
erty does not exist in the absence of an imminent 
and overwhelming necessity The right of an offi¬ 
cer of the militia to use private property as a muster 
ground without the consent of the owner has been 
denied,® 5 but it was held that an inclosed field 
might be used as a muster ground m the absence 
of objection on the part of the owner.®^ 

§ 22. -Liability of State or Political Di¬ 

visions for Injuries 

Ordinarily neither the state nor a subdivision thereof 
IS liable for injuries caused by the state militia 

It has been held that the state®® or a political 
subdivision thereof in which the militia is em¬ 
ployed®® is not answerable for injuiies to person or 
property occasioned by the torts or trespasses of 
the officers or privates of the militia, and that it is 
for the state, m its sovereign capacity, to determine 
whe±er compensation will be made out of its treas¬ 
ury 60 Statutes by which the state waives immunity 
and assumes liability for injuries caused by its offi¬ 
cers and agents generally have been construed as 
not effecting such a waiver and assumption in re¬ 
spect of injuries caused by the state militia 


§ 23. Expense of Maintenance 
a. In general 
b Armories 

c Arms, equipment, and other supplies 
d. Training, mobilization, and actual 
service 

a. In General 

The cost of maintaining the militia la primarily a 
state charge, although provision may be made for re¬ 
quiring political subdivisions of the state to share the 
expense, and, under certain conditions, federal aid may 
be extended. 

The cost of maintaining the militia is primarily a 
state charge,62 to be defrayed out of state funds as 
a necessary expense of government in compliance 
with statutory provisions 5® Political divisions of 
the state may also be allowed or required to share 
in the expense of quartering or maintaining state 
troops stationed within their respective bound¬ 
aries,®^ as where special benefits accrue from tlie 
presence of the troops in the political division in¬ 
volved 6® Under some statutes the expense of the 
maintenance of the militia within a county consti¬ 
tutes a charge on the county in the first instance, 
but the amount paid should be refunded by the 
state 6® 

Federal statutes have made provision for the use 
of federal funds for the payment of certain expens¬ 
es of organizations in the several states, territories, 
and the District of Columbia, which have become 
part of the organized militia or National Guard of 
the United States 6^ in this connection, it has been 
held that congress has authority to determine the 
extent of the aid, support, and assistance which 


61. Ohio—re Smith, supra 
Liability of member of militia for 

false imprisonment see False Im¬ 
prisonment i 20. 

62. Ohio—^In re Smith, supra. 

63. Mont—^Herlihy v Donohue, 161 
P 164, 62 Mont 601, LRA.1917B 
702, Ann Cas 1917C 29 

Liability to civilians for seizure or 
destruction of private property 
and for trespass see infra 9 27 

54y Ey —^Hofirue v. Penn, 8 Bush 

663, 96 AmD 274 

Mont—^Herlihy v Donohue, 161 P 
164, 62 Mont 601. LRA1917B 702. 
Ann Cas 1917C 29 

65. Ky—^Hogue v Penn, 8 Bush 

668, 96 AmD 274 
40 G J p 693 note 90 
66L Mass—Brigham v Edmands, 7 
Gray 869 

67. SC—Law v Nettles, 18 S C L 
447 

58i NT —^Dembrod v State, 58 N Y 
S2d 490, 185 Misc 1061. 


59. Ill—Chicago v Chicago League 
Ball Club, 63 NE 695. 196 Ill 54, 
89 Am S R 243 

60. Ill—Chicago V Chicago League 
Ball Club, supra 

61. NY—^Dembrod v State, 68 N 
YS2d 490, 186 Misc 1061 

Liability of state for injuiies to 
members of militia see infra 9 28 
AcoideiLtal shooting of civilian 
Where claimant, a member of the 
public, was accidentally shot by a 
State Guazd soldier in a demonstra¬ 
tion as part of a recruiting drive, 
the state was not liable for the in¬ 
jury sustained and no liability was 
created by enactment of the statute 
waiving the state's immunity from 
liability—^Dembrod v State, supra 

62. Ky —Commonwealth v. Sparks, 
255 SW 869, 201 Ky 5 

40 CJ p 693 note 97 

63. Ark—State v Moore, 88 S W 
881, 76 Ark 197, 70 L R.A 671, 

40 C J. p 693 note 98 
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Aid as restrloted to military organic 
zatlon 

Aid under law authorizing legisla¬ 
tive appropriation to militia compa¬ 
nies under certain conditions is not 
available to corporations formed un¬ 
der different law—Company A E^rst 
Regiment, National Guard Training 
School V State, 234 NW. 661, 68 N 
D 66 

6t NT—Bryant v Palmer, 46 N 
E 851, 162 N Y 412 
40 CJ p 694 note 99 

6& Mass —Hodgdon v. Haverhill, 
79 NE 830, 193 Mass 406 
NT—Bryant v Palmer, 46 NE 861 
162 NT 412 
40 CJ. p 694 note 1. 

68. Cal —^People v San Joaquin 
County, 28 Cal 228 

67. DC—S ex reh Gillett v 
Dern, 74 F 2d 485, 64 AppDC 81 
40 C J p 694 notes 3, 6-9. 
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shall be given the National Guard of the various 
status, and the terms on which it shall be grant¬ 
ed,®® and that the right of any state to enjoy such 
pecuniary aid depends on its compliance with the re¬ 
quirements imposed by the federal statutes and with 
the regulations issued thereunder 70 

b. Armones 

The expense of providing and maintaining armories 
may be borne by the state or a political subdivision 
thereof under differing statutory provisions, and the 
financing of such matters may be intrusted to an armory 
board or commission 

Under some statutes the cost of providing^i or 
maintaining72 armories for the several organiza¬ 
tions of the organized militia or National Guard is 
placed initially or otherwise on political divisions 
of the state in which the armories are maintained, 
or such divisions are authorized to apply their funds 
to such purposes 73 Such allocation of the cost of 
armones may be made notwithstanding a constitu¬ 
tional provision that taxes shall be equalized and 
uniform through the state 74 However, under oth¬ 
er statutes or constitutions it has been held that 
such charges must be borne by the state,75 although, 
even in a state in which legislative power to impose 
on a political division the duty of maintaining an 
armory, where merely incidental advantages result 
to such division, is denied, it has been held that a 
municipality may donate a site for an armory where 
part of the building is used for purely municipal 


purposes 76 

In some jurisdictions, while it has been held that 
the legislature has no authority to enact a general 
statute which requires counties to provide armories 
for the state militia and which makes no provision 
for a special fund from which the expense may be 
met,77 a local and special statute authorizing a 
county to issue bonds and to levy a tax to cover the 
expense of providing an armory, if duly approved 
by the qualified voters, has been upheld 78 Under 
statutes permitting cities to donate land or buildings 
for armories, it has been held that there is no au¬ 
thority for a lease by a city to a military board of 
an armory to be used by a National Guard unit for 
which rent is charged 79 

Under some statutory provisions the financing of 
construction and maintenance of armories may be 
handled through armory boards or commissions 80 
So discretion may be confcried on the trustees of 
an aimory to determine within prescribed limits 
how much should be appropriated toward its main¬ 
tenance by a municipal boaid of estimate and ap¬ 
portionment,81 and the municipal board has no pow¬ 
er to refuse to grant the amount requested, with¬ 
in the prescribed limits, if it appears that the money 
is required for lawful purposcs,82 although the 
board may in the first instance pass on the proprie¬ 
ty of including certain items in the request,® 3 and 
it has authority to refuse appropriations which are 


ea, DC—U S ex rel Gillett v 
Dem, supra. 

69. DC—U S ex rel Gillett v 
Dem, supra 

70i Wis —State v State Industrial 
Commission, 202 N W 191, 18G 

Wia 1 

40 C J p 694 note 4 

71. Pa.—^Pittsburgrh v Bigffart, 85 
Pa 426 

40 CJ p 694 note 10 

TSL NT—Moriarty v New York, 
127 N T S 624. 142 App Div. 717 
40 CJ p 691 note 11 
City cliarfire not chaaffed by state 
nuUtary law 

Statutory provisions imposing^ on 
a city an annual chargre for preser¬ 
vation and maintenance of an arm¬ 
ory not in excess of a stated amount 
were not repealed by implication by 
subsequent enactment of a state mil¬ 
itary law making Sreneral provision 
for maintenance of the National 
Guard as state charges —^Tobln v 
La Guardia, 11 NE2d 340, 276 NY 
84—Tobin v O'Dwyer, 62 N T S 2d 
462, 187 Misc 476, affirmed 63 N Y 
S 3d 826, 270 App Div 994, affirmed 
70 NE2d 644, 296 NY 733 


73. Minn—State v Rogers, 100 N 
W 669, 93 Minn 66 
40 C J p 694 note 12 
74 NY—Bryant v Palmer, 46 NE 
851, 152 NY 412 

Or—Rankin v Yoian, 143 P 894, 72 
Or 224 

7 B Ohio—Hubbard v Fitzsimmons, 
40 NE 477, 67 Ohio St 436 
40 C J p 695 note 14 
76 Ohio—State v Turner, 113 N 
E 327, 93 Ohio St 379 
40 CJ p 605 note 15 

77. Fla—State v Dickenson, 33 So 
511, 44 Fla 633, 60 LRA 539 

78. Fla—Jordan v Duval County, 
66 So 298. 68 Fla 48 

79. Kan —State ex rel Parker v 
City of Lawrence, 92 P2d 31, 150 
Kan 363 

80. Ky—^Eeith v Richards, 294 S 
W 1057, 220 Ky 201. 

nEethod of handllTig fwajHu 

The act creating state armory 
board as a public corporation sep¬ 
arate from state to control armory 
facilities, which provides that mon¬ 
ey raised by board by the sale of 
bonds shall become a special fund 
to be disbursed for the erection of 

1101 


I proposed armory buildings, does not 
I violate constitutional provision re¬ 
lating to method of handling depos¬ 
its of state moneys bince money Is 
not derived by taxation and conse¬ 
quently need not be handled in man¬ 
ner provided by constitution—Geb- 
oskl V Montana Armory Boaid, 103 
P 2d 679. 110 Mont 487 

81. NT—Tobin v La Guardia. 11 
NB 2d 840, 276 NY 34 
Statute held not repealed 
NY—Tobin v La Guardia^ 18 NT 
S 2d 267, 269 App Div 191, affirmed 
28 NE2d 403, 283 NY 678 
Appropriation held insufficient 
NT—Tobin v La Guardia* 11 NE 
2 d 340, 276 NY 34 
Bxpendituro in excess of limits 
held discretionary with armory 
board and municipal body—Tobm v 
La Guardia, ll NE2d 840, 276 NY. 
84 

88 . N T —Tobin v La Guardia, 41 
NE2d 340, 276 NY. 84 

83^ NT—Tobin v La Guardia, 1) 
NE2d 340, 276 NY 84 
Xnsnranoe and t^ephone charges 
N T —Tobin V La Guardia, 11 N K 
2d 340. 276 NY 34 
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excessive or unreasonable in amount for the pur¬ 
poses specified The fact that the armory trustees 
erroneously include certain items does not justify 
rejection of their report in its entirety 

In the case of a state armory and the real prop¬ 
erty connected therewith, title to which is vested 
in the state, no person or body has authority to in¬ 
cur any expense therefor or in connection therewith 
except the state itself acting through its duly au¬ 
thorized agent, such as the adjutant general, 86 and 
the fact that the county may be obligated by law 
to reimburse the state for its expenditures does not 
make the county directly responsible to the credi- 
tor,87 or render it liable for damages suffered in 
performance of the contract and allegedly caused by 
negligence of the agents of the state 8* A legisla¬ 
tive appropriation for service of the militia adjutant 
general is not broad enough to cover extraordinary 
repairs to an armory made under direction of the 
state quartermaster 89 Under some statutes the 
amount required for the insurance of armories 
should be paid out of the general appropriation at 
the disposal of the state armory board. 99 

Conditions precedent to habihty far expenses of 
providing and maintaining In order to render a 
political division of the state liable for the expense 
of providing and maintaining armories there must 
be a compliance with the conditions or requirements 
of applicable statutes.®^ A county is not obliged 
to pay the rent of an armory for an organization 
whose members have not taken the steps necessary 
to make it a legal military organization 92 


c. Anns, Equipment^ and Other Supplies 

Various statutes have made provision for supplying 
the militia with arms and other equipment The liability 
for certain expenses as between the state and its political 
divisions IS fixed m accordance with the provisions of 
state law. 

Various statutes have made provision for supply¬ 
ing the militia with arms and other equipment 93 
Under some statutes, supplies and equipment fur¬ 
nished the militia while it is on duty on the request 
of a political subdivision of the state such as a mu¬ 
nicipality IS a charge on the state, rather than on 
the municipality 94 Under other statutes, the mu¬ 
nicipality must bear such expense,96 and it is for 
the military officers rather than the city officials to 
determine when and how expenses shall be incurred 
by them in aiding the civil authorities of the city 96 
The liability of the municipality for supplies fur¬ 
nished under an order of the military authorities 
is to be determined by the provisions of the military 
law or statutes of the state,®^ rather than by the 
provisions of the city charter relating to the power 
of Its officers ,98 and in order to secure payment for 
supplies furnished it is essential that claimant pre¬ 
sent a voucher complying with the statutory re¬ 
quirements of the state,®9 and the fact that the 
voucher fails to comply with provisions of the city 
charter affords the municipality no defense ^ 
Where a complaint seeking collection of such a 
claim has been dismissed for lack of a proper vouch¬ 
er, plaintiff may subsequently procure a proper 
voucher and recover thereon,® 

d. Training, Mobilization, and Actual Service 

Various statutes provide for the payment of the mili- 


84. NY—Tobin v La Guardia, 11 
NE2d 340, 276 N Y 34 

Amonnte not needed for pnrpoees 
■peoiflsd 

Under statute entitling board of 
trustees of armory building owned 
by National Guard to appropriation 
of not exceeding a certain amount a 
year for preservation, maintenance, 
and improvement of building, the 
boaid of estimate and apportionment 
la vested with power to refuse such 
amounts as trustees report neces¬ 
sary for such purpose unless it ap¬ 
pears on face of request that amount 
requested is needed for purposes 
specified in statute —Tobin v La 
Guardia, 11 NE2d 340, 276 NY 34 

85. NY—Tobin v La Guardia, 11 
NE2d 340, 276 NY 84 

86 L NY —Johnson v State, 16 NY 
S2d 292, 172 Misc 776 
Pnrohase by couxLty board for state 
As respects purchases of real es¬ 
tate by county boards of supervisors 
for the site of an armory when re¬ 


quested to do so by state authority, 
title to such property is vested in 
the state and not in the county, and 
the boards have no discretion — 
Johnson v State, supra 
87. NY—Johnson v State, supra 
8& NY—Johnson v State, supra 

89. Mass.—Shells v Common¬ 
wealth, 29 N E 2d 12, 306 Mass 
535 

90. Pa—In re State Armory Board, 
33 Pa Co 144 

91. Or—^Vincent v Umatilla Coun¬ 
ty, 12 P. 732. 14 Or 875 

40 C J p 696 note 19 

92. Nev—State v Ross, 14 P 827, 
20 Nev 61 

40 C J p 696 note 20 

93. DC—U S ex rel Gillett v 
Dem, 74 F 2d 485, 64 App D C 81 

40 C J. p 696 notes 21-24 

94. Ill—Chicago V Chicago League 
Ball Club. 63 NE 696. 196 Ill 64, 
89 Am S R 243 

40 C J p 695 note 25 
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95. NY —Lord & Burnham Co v 
City of New York, 167 NE 220, 
251 NY 198, reargument denied 
170 NE 126, 262 NY 517 

98. N Y —Lord & Burnham Co v 
City of New York, supra 

97. NY—Lord & Burnham Co v 
City of New York, supra 

98. N Y —Lord & Burnham Co v 
City of New York, supra 

99. NY—^Lord & Burnham Co v 
City of New York, supra. 

Wluver or estoppel unavailable 
Until voucher for supplies fur¬ 
nished militia complies with statute, 
no city officer may make payment or 
bind city by estoppel or waiver — 
Lord & Burnham Co v City of New 
York, supra 

1. NY —Lord & Burnham Co v. 
City of New York, supra 

8. NY—Lord & Burnham Co ▼ 
City of New York, supra. 
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tia while in encampments or during maneuvers, or while 
on actual service for loc«il or state duties 

Various statutes provide for the pa 3 nTieTit of offi¬ 
cers and enlisted men while in cncF.mpments or dur¬ 
ing maneuvers ® It has been held that the expense 
of a militia contingent during encampment for 
training purposes may be paid as an “ordinary ex¬ 
pense” of the executive department of the state,^ 
but that an appropriation for members of the militia 
while in federal service does not cover their pay 
during an encampment when they are not in federal 
service, but are engaged in training under state 
auspices ® It has been held within the power of the 
governor to expend money to quarter men and 
equipment not on active duty where reasonably nec¬ 
essary as a matter of preparedness.® 

It has been held that the cost of maintaining the 
mihtia while in active service in aid of the civil 
authorities,*^ including the pay and subsistence of 
the members >F the militia,® is a charge against the 
state Some statutes make the expense a state 
charge where the militia is called out m aid of the 
civil authorities by the governor acting in pursu¬ 
ance of his disci etionary power,® and this includes 
the expense of compensation and subsistence of the 
members of the militia.^® Under some statutes, 
where the militia is called out on the order or re¬ 
quest of local authorities, the political division con¬ 
cerned IS liable for the expense involved 

After mobilization and pending mustering into 
the federal service the expense of transportation, 
maintenance, equipment, pay of troops, etc, may 
under some statutes be met in the first instance by 
the state but the state may recover from the fed¬ 
eral government the reasonable expenses of mobiliz¬ 
ing the National Guard when ordered to camp for 
federal service The United States is not liable 


§ 24 

for the payment of persons who are not in the or¬ 
ganized service of the state or of tlie federal gov¬ 
ernment Under a state statute providing for 
compensation additional to allowances by the Unit¬ 
ed States army to be paid members of the National 
Guard under “orders on duty,” the latter phrase 
refers to duties of a local or state character, as m 
the enforcement of the law or suppression of insur- 
rection,i5 and does not cover services rendeied 
while attending a military school to receive instruc¬ 
tion, or a rifle meet, or an encampment for routine 
practical instructions at or near an army post dur¬ 
ing a period of field training under authority fiom 
the president of the United States Such state 
statutes have been construed as limiting use of state 
funds for payment of National Guardsmen to oc¬ 
casions when the Guard is ordered out for local or 
state duties, and as prohibiting payment of claims 
for services rendered at the president’s orders and 
for which congress has provided payment from the 
federal treasury i® 

§ 24. Military Courts 

Violations of military law or regulations by the militia 
are ordinarily dealt with in military courts; courts of in¬ 
quiry may be ordered to examine into the nature of any 
transaction of, or accusation against, any offleer or soldier. 

Violations of military laws or regulations are now 
generally dealt with by military courts i® Under 
earlier law there were so-called delinquency 
courts,®® which were distinguishable from courts- 
martial 

Assessment of fines. Provision has frequently 
been made for the assessment by military courts of 
fines for military offenses.®® and for the collection 
of such fines by the sheriff or other designated offi¬ 
cer ®® 

Courts of inquiry Under some statutes, provi- 


3. Wyo—Slate v Carter, 22G P 690 
31 Wyo 401 

40 C T p 605 note 28-p 696 note 31 

4. Wyo—State v. Carter, supra 

B. Wyo—State v Carter, supra 

6 . NM—State ex rel Charlton v 
French, 99 P 2d 715, 44 N M iC9 
Expense Incurred in oonverttnff 

cavalry into a leeriment of anti-nii- 

craft artillery is properly payjble 

from state funds —State ex rel 

Charlton v French, supra 

7. Wash—Chapin v Ferry, 28 P 
754. 3 Wash 386, 16 LPwA 116 

40 CJ p 696 note 32 

8 . Ky—Sweeney v Comm mwcalth, 
82 SW 639, 118 Ky 912. 26 KyL 
877 

40 C J p 696 note 83. 


9. Iowa—^Prime v McCarthy, 61 N 
W 220, 92 Iowa 569 

40 C J p 696 note 34 

10b Iowa—Prime v McCarthy, su¬ 
pra 

11 . Fla—Rushton y State, 78 So 
345, 75 Fid 422 

10 C J p 696 note 36 

12. Pa—^In re National Guard Ex¬ 
penses, 20 Pa Co 558 

40 C J p 697 note 40 

13- IT S —Commonwealth of Massa¬ 
chusetts v U S, 64 CtCl 337 

14- US —State of West Virginia v 
U S, 45 CtCl 676 

40 C J p 696 note 37 

15. Aiiz—Cro<iff V. Harris, 247 P 
126, 30 Ariz 367 

116. Ariz.—CroafiF v Hams, supra 

1103 


17- Ariz—Crooff v. Hams, supra 

18. Anz—Croalf v Hams, supra 

19. ND—State v Peake, 136 NW 
197, 22 ND 457, 40 LRA.NS, 
354 

40 C J p 697 note 42 

20 . N Y —People v New York Coun¬ 
ty Jail, 2 NB 870, 100 NY 20, 8 
NYCr 645 

40 CJ p 704 note 33 

21 . NY—People r Crane, 26 NE 
736, 125 NY 535 

22 . NJ—State V Atkinson, 9 NJ 
Law 271 

40 C J p 697 note 46 

23. Ky —Bell y. Allen, 2 A E Marsh 
117. 

40 C J p 697 note 47. 
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Sion IS made for courts of inquiry^^ which may be 
ordered to examine into the nature of any transac¬ 
tion of, or accusation or imputation against, any 
officer or soldier 25 The court of inquiry is to the 
militia what the grand jury is to the court for the 
trial of criminal cases 25 Under some statutes a 
court of inquiry may take evidence, make findings 
of fact, and, when required, may express an opin¬ 
ion on such findings 27 Under some early statutes 
a court known as a court of inquiry was the proper 
tribunal for assessing fines, or for the trial of pri¬ 
vates of the militia not in actual service,28 and also 
for the determination of the question whether a 
captain had been properly elected and commis¬ 
sioned 29 

§ 25. -Courts-Martial 

a In general 
b Convening authority 
c Composition 
d Jurisdiction 
e Proceedings 

f Conviction, sentence, and punishment 

g. Review 

h. Conclusiveness of adjudication 
a. In General 

A court-martial la a military or naval tribunal having 
Jurisdiction of offenses against the service in which the 
offender is engaged, and the court exists only temporarily 
and until the particular object of its creation has been 
accomplished. 

Statutes which have been held valid provide for 


a system of courts-martial for the state militia 2® 
A court-martial is a military or naval tribunal which 
has jurisdiction of offenses against the laws of the 
service, military or naval, in which the offender is 
engaged While 5fchese tribunals are regarded as 
courts in certain respects,22 there is authority for 
the view that they are part of the executive, and not 
of the judicial, branch of the government,23 and 
that they are not affected by state constitutions 
making provision for certain courts®^ or for the 
creation of other courts by the legislature 35 The 
term "court-martial” does not include a board of 
officers directed to try a contested election to office 
in the militia 36 The court exists only temporarily, 
and, when the particular object of its creation has 
been accomplished, it is dissolved.®? 

b. Convening Anthority 

A court-martial should be duly convened by the proper 
authorities. 

A court-martial should be duly convened by the 
proper authorities 3® Under some statutes, a gen¬ 
eral court-martial may be convened only by orders 
of the president or the governor,®® but, under early 
provisions, it was held that a court-martial could 
not be organized by the sole authority of the gov¬ 
ernor without an act of the assembly authorizing 
it,^9 and, under an early statute which did not con¬ 
tain an express provision as to who should order 
the court, it was held that the captain of a militia 
company did not have the authority to order it^i 
The order for the court-martial should comply with 
statutory requirements ^2 it has been held within 


84. NT^People v Hoffman, 60 N 
H 187. 166 NY 4G2, 64 L.RA 597 

Courts of inquiry in the army or 
navy see Army and Navy 9§ 48-50 

85. NY—People v Hoffman, supra 

86. 8 C—In re Contested Election, 
32 SCL. 190 

87. NY—^People v Hoffman, 60 N 
E 187. 166 NY 462, 54 L H A 597 

88 . Ohio —^Wright v. Munffer, 
Wright 614 

40 C J p 697 note 68 

89. SC —State V Wadkina, 30 S C 
L. 42 

30. Mo —Coipnfl Juris mted In 
McKittrick for and in Behalf of 
Donaldson v Brown, 86 SW2d 
385, 388, 337 Mo 281 

40 CJ p 697 note 61-p 698 notes 66, 
76 

31. NY—People v Van Allen, 55 N 
Y 31 

40 C J p 698 note 67 

Courts-martial in army or navy see 
Army and Navy 99 61-69 

Blatory 

Courts-martial were instituted for 


the trial of naval and military of¬ 
fenses, and existed as early as the 
reign of James II, and probably had 
their origin in the ancient court of 
chivalry—People v Van Allen, 65 
NY 31 

38. NY—People v. Van Allen, su¬ 
pra. 

40 C J p €98 note 68 
33. Minn—State v Wagener, 77 N 
W 424, 74 Minn 518, 73 Am S H 
369, 42 LRA 749 

ND—State v Nuchols, 119 NW 
633, 18 ND 233, 20 LRA.NS, 
413 

34- La—State v Dong, 66 So 377, 
136 La 1, LRA1915D 236, Ann 
Cas 1917B 240 

ND—State v Peake, 136 NW 197, 
22 ND 457, 40 LRA.NS, 354 
12 C J p 816 note 98 

35- NY—^People v. Daniell. 50 N 
Y 274—State v Peake, 136 NW 
197, 22 ND 457, 40 LRA,NS, 
854 

36. SC —^In re Contested Election, 
82 SCL 190 


37. NC—^Bell v. Tooley, 88 NC 
605 

40 CJ p 698 note 74 

38 . Or—Wright v White, 110 P 2d 
948, 166 Or 136, 135 ALR 1 

40 CJ p 698 notes 79. 81, 83-85 

39. Or—^Wright v White, supra 
40 CJ p 698 notes 78, 80, 82 

40. Pa-—Dulheld v. Smith, 8 Serg 
& R 690 

6 C J p 346 note 17. 

41. SC—State v Wakely, 11 S C 
L 412 

43. Or —^Wright v White, 110 P 2d 
948, 166 Or 136, 135 ALR 1. 
Coxuplianoe shown 
An order signed by the adjutant 
general of state National Guard re¬ 
citing the appomtment of a general 
court-martial, and stating, among 
other things, the names of the trial 
judge advocate and defense counsel, 
complied with statutory requirement 
for appointment of a trial Judge ad¬ 
vocate, and a defense counsel — 
I Wright V White, supra. 
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the scope of the authority of the adjutant general 
to prefer charges against a militiaman ^3 a court- 
martial may be convened under slate authority for 
the trial and punishment, m accordance with the 
federal statutes, of militiamen of the state who re¬ 
fuse or neglect to serve when called into actual 
service by the governor in pursuance of an order 
or requisition of the president 

c. Composition 

The composition of a court-martial should conform to 
statutory requirements and it will ordinarily consist of 
commissioned officers 

Courts-martial are usually composed of commis¬ 
sioned officers Where a statute specifies the offi¬ 
cers who are to be detailed for service on a court- 
martial,*® the violation of such statute by the de¬ 
tailing of an officer other than as specified will, in 
the absence of a waiver by accused, render the sen¬ 
tence ineffective The statutes usually fix the 
number of members of a court-martial,*8 and, when 
less than the legal number act, the sentence of a 
court-martial is ineffective The right of the ap¬ 
pointing officer to relieve a member and to detail 
another to membership has been recognized®® A 
temporary disability of one of the members of the 
court does not, it was held, create a vacancy within 
the meaning of a statute which authorized the filling 
of a vacancy in the court 


d. Junsdiddoii 

(1) In general 

(2) Of offenses 

(1) In General 

The Jurisdiction of courts-martial Is special and limit¬ 
ed and they may not assume the functions of the civil 
courts; courts-martial ordinarily have jurisdiction over 
the persons of militiamen while in service 

The jurisdiction of courts-martial is special and 
limited,®^ and they cannot assume the functions or 
jurisdiction properly belonging to the civil courts ®3 
The jurisdiction of a court-martial to try charges 
against a militia officer is not affected or lost be¬ 
cause the reprimand imposed by the sentence of the 
court IS published without notice 

Of persons Ordinarily courts-martial have ju¬ 
risdiction of members of the militia®® while in ac¬ 
tive service in times of war or public danger,®® 
but the court has no jurisdiction of a person who is 
not subject to militia duty,®*^ or of a member of the 
organized militia when he is not actually engaged 
in military duties, or in acts connected with such 
duties, and when he is not in uniform ®® There is 
authority for the view that both a court-maitial 
convened under the authority of th^ United States®® 
and also a court-mai tial convened under state au¬ 
thority,®® may take jurisdiction of the trial of a 
member of the militia who failed to comply with 


43. Or—^Wright v White, supra 

44. US—Martin v Mott, NT, 12 
Wheat 19, 6 L Ed 587 

5 CJ p 346 note 16 

45. NC—Bell v Tooley, 33 NC 
605 

46. Mass—Bzooks v Davis, 17 Pick 
148 

40 G J p 699 notes 93-98 
Some eaoly statutes desiernated the 
officers who could meet as a court- 
martial —Bell V Tooley, 33 N C 605 

47. Mass —Brooks v Daniels, 22 
Pick 498 

40 C T p 698 note 92 
Conxt of mlUtia or regular army oSU 
cers 

Cl) Under early statutes, courts- 
martial for the trial of the militia 
W'ere to be composed of militia offi¬ 
cers —^Vanderheyden v Toung, 11 
Johns ,N Y , 150—5 C J p 848 note 53 
(2) Regular army officers were in¬ 
eligible to sit on such courts, but 
there was no provision that secured 
to a militiaman a trial by militia 
officers of his own state, and he 
could be tried anywhere and by mi¬ 
litia officers of any of the states — 
Mills V Martin, 19 Johns ,N Y, 7 
48L NC—Bell v Tooley, 38 N C 
605 

40 C J p 699 notes 99-4. 
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49. NC—^Bell V Tooley, supia. 

10 CJ P 699 note 6 

50. N Y —Van Orsdall v Hazard, 3 
Hill 243 

51. N T —^Van Orsdall v Hazard, 
supra 

52. ND—State v Peake, 185 NW 
197. 22 ND 457, 40 L R A ,N S . 
351 

40 CJ p 699 note 8 

53. La—O’Shee v Slaflozd, 47 So 
761, 122 La 444, 16 Ann Cas 1163 

54. Wash —State v Mead, 100 P 
1033, 52 Wash 533 

56. Minn —State v Fisher, 218 N W 
642, 174 Minn 82, certiorari denied 
Klingle V State of Minnesota. 49 
set 82, 278 US 936, 173 LEd 
552 

40 C J p 699 note 11. 

ZOUitary authorities do not lose ju^ 
nsdictlou over a National Guardsman 
under arrest for a militaiy oftense 
because they refrained fiom further 
action during habeas corpus proceed¬ 
ings—State V Fisher, 218 NW 542, 
174 Minn 82, certiorari denied Klin¬ 
gle V State of Minnesota, 49 S Ct 
32, 278 U S 636. 173 L Ed 652 

56. Mo—^McKittrick for and in Be- 
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half of Donaldson v Brown, 85 S 
W 2d 385, 337 Mo 281 
‘‘Fulilio danger” 

Whenever any portion of National 
Guard is called or is on duty pur¬ 
suant to authority of the governor, 
a "public danger," within meaning 
of Constitution exists and. by stat¬ 
ute, articles of war governing army 
of the United States shall under such 
circumstances be enforced and as to 
offenses committed during that time 
courts-martial possess jurisdiction 
e'CGicised by like courts under arti¬ 
cles of war—McKittrick for and in 
Behalf of Donaldson v Brown, supra 

57- Vt—Barrett v Crane, 16 Vt 
246 

40 C J p 699 note 13 

66 . NY —People v Townsend, 10 
Abb NCOS 169. afliimcd 25 Hun 
313 

40 C J. p 699 note 13 

59. US—Martin v Mott, NT, 12 
Wheat 19. 6 L Ed 537 

40 CJ p 690 note 18—5 CJ p 307 
note 2, p 349 note 68 [a] (1) 

60. US—Houston v Moore, Pa, 6 
Wheat 1, 5 L Ed 19 

40 CJ p 699 note 3 9—5 CJ. p 807 
note 8, p 849 note 68 [a] (2). 
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the call of the president to enter the service of the 
United States The fact that a National Guards¬ 
man was at the time of his enlistment a member of 
the United States Naval Reserve does not deprive a 
rnihtaiy tribunal of power to punish him for a viola¬ 
tion of military law committed as a guardsman 

(2) Of Offenses 

The jurisdiction of courts-martial in times of peace 
may be limited to military offenses or to criminal offenses 
noncapital in nature. 

A court-martial has jurisdiction of offenses of a 
military nature,®^ such as neglect of duty,®® con¬ 
duct unbecoming an officer and a gentleman,®^ and 
violations of the articles of war, where such arti¬ 
cles have been adopted as part of the disciplinary 
system ®® The jurisdiction of a court-martial may 
be limited in times of peace to offenses of a military 
nature,®® or may exclude capital offenses,®^ even 
though embracing serious offenses which are non¬ 
capital in character.®® Where an offense charged 
IS one cognizable by the civil courts, and a court- 
martial also has jurisdiction, the jurisdiction of the 
latter is not exclusive but concurrent ®® 

Where a homicide is committed by a militiaman 
while on duty in time of public danger m an area 
not declared to be under martial law, the military 
authorities may, it has been held, detain the prison¬ 
er instead of delivering him to the civil authorities. 


even though the latter may accuse him of murder 
in the first degree, a capital offense beyond the ju¬ 
risdiction of a court-martial,70 and a court-martial 
retaining jurisdiction to try the prisoner for man¬ 
slaughter, an offense within their jurisdiction, may 
bar further prosecution in the civil courts for the 
more aggravated offense of first degree murder 
growing out of the same act 7i The militaiy au¬ 
thorities do not lose jurisdiction of the prisoner 
and his offense merely because the exigency occa¬ 
sioning the calling out of the militia passes before 
he IS brought to trial by court-martial 72 

e. Proceedings 

The proceedingg of a court-martial are regulated by 
law, and by the rules and customs of the service 

The proceedings of courts-martial are regulated 
by law, and by the rules and customs of the serv¬ 
ice 78 A statute requiring publicity of trials has 
been held inapplicable to trials by courts-martial 74 

Organisation of court The court must be or¬ 
ganized in accordance with the law governing it,7® 
and there is authority for the view that no presump¬ 
tion that it has been legally organized will be in¬ 
dulged 76 Members of a court-martial ordered for 
the trial of several complaints against several offi¬ 
cers must be sworn for the trial of each com¬ 
plaint 77 It has been held that, where the oath to 


61. Minn—State v Fisher, 218 NW 
542, 174 Minn 82, certiorari denied 
Klinffle V State of Minnesota, 49 
set 32, 278 US 636, 173 LFd 
652 

62. Mo —Xlorpns Jons cited In Mc- 
Kittrick for and m Behalf of Don¬ 
aldson V Brown, 85 S W 2d 386, 
888 , 837 Mo 281 

40 C J p 700 notes 22, 24. 26 

63. SC—Ex parte Bigffers, 26 S C 
L 69 

40 C J p 700 note 26 
6 ^ NT—People v Porter, 8 NTS 
35. 50 Hun 161 
40 CJ p 700 note 27 

65. Ohio —^McGorray v Murphy, 88 
NE 881, 80 Ohio St 413, 17 Ann 
Cas 444 

40 CJ p 700 note 28 

66 . NT —People v New Tork Coun¬ 
ty Jail, 2 N E 870. 100 NT 20, 8 
NTCr 646 

Criminal Uhel committed by a mili¬ 
tia officer in writing his superior 
officer concerning a civilian was not 
a military offense but a civi] offense 
tiiable in the civil courts as distin- 
gruished from courts-martial —State 
V Whitmiie, llG So 819. 16G La 196 

67. Mo—McKittxick for and in Be- 
lialf of Donaldson v Brown, 85 S 
W 2a 385, 887 Mo 281 


Pirst degree murder 
Court-martial was held to have no 
jurisdiction to try prisoner on charge 
of deliberately committing a homi¬ 
cide while prisoner wa^ on duty as 
member of slate militia in flood area, 
since the charge was murder in the 
first degree, a capital offense, and 
not punishable by court-martial in 
time of peace —^McKittrick for and 
in Behalf of Donaldson v Brown, 85 
S W 2d 885, 337 Mo 281 

66 L Mo—McKittnck for and in Be¬ 
half of Donaldson v Brown, 85 S 
W2d 386. 337 Mo 281 

Manslanghter 

Court-martial was held to have ju¬ 
risdiction to try prisoner for will¬ 
fully but without deliberation com¬ 
mitting a homicide while prisoner 
was on duty as member of state mi¬ 
litia in flood area, since the charge 
was manslaughter, not a capital 
crime, and thus was not barred from 
punishment by court-mai liaJ, even 
though committed in time of peace 
—McKittnck for and in Behalf of 
Donaldson v. Brown, 85 S W 2d 385 
337 Mo 281 

69. Mo —McKittnck for and in Be¬ 
half of Donaldson v Brown, 85 S 
W 2d 385, 337 Mo 281 

70. Mo —McKittnck for and in Be¬ 
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half of Donaldson v Brown, 85 S 
W 2d 385, 837 Mo 281 

71. Mo—McKittnck for and in Be¬ 
half of Donaldson v Brown, 85 S 
W 2d 385, 337 Mo 281 

72L Mo—^McKittnck for and in Be¬ 
half of Donaldson v Brown, 85 S 
W2d 385. 337 Mo 281 

73. NY—Schuneman v Diblee, 14 
Johns 235 

40 C J p 700 notes 8G-40, p 701 notes 
60, 63-66 

Pxooess 

N T —People v Peck, 26 N E 736, 
125 NT 635 

40 C J p 700 notes 30-84 

Evidence 

NT—People v Garling, 6 AlbLJ. 
324 

40 C J p 701 notes 66-74 

74. NY —People v Daniell, 6 Lians 
44, affirmed 50 N Y 274 

75. NC—Bellv Tooley. 33NC 606 

40 C J p 700 notes 44-46, p 701 notes 

52, 63 

Composition of courts-martial see 
supza subdivision c of this section 

76. N C —Bell v Tooley, supra. 

40 C J p 700 note 43 

77. Mass —Coffin v. Wilbour, 7 Pick 
149 
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the designated members of a court-martial was ad¬ 
ministered by a judge advocate who himself had 
not duly qualified for the duties of his office by tak¬ 
ing the required oath, the proceedings and decisions 
of the court were illegal and invalid *^8 

A judge advocate is usually detailed with a court- 
martial as an officer whose presence and services 
are essential to the exercise of its functions Ac¬ 
cused IS entitled to counsel 8® 

Charges and specifications It has been held that 
the charge, or formal written accusation m court- 
martial proceedings, need not be drawn with the 
same degiee of particularity as is required in the 
case of an indictment,®^ although it must be suffi¬ 
ciently clear to inform accused of the offense for 
which he is to be tried 8® 

f. Conviction, Sentence, and Punishment 

A conviction which includes one recognized ofrense is 
sufficient, and the court-martial may impose such punish¬ 
ments as are authorized by the statute, the sentence may 
be enforced by civil officers or others authorized under 
the law. 

Under a statute it has been held that a foimal 
conviction which includes two alleged offenses, only 
one of which is actually an offense against the 
state, is a sufficient conviction on which to hold ac¬ 
cused 83 The sentence must be approved as re¬ 
quired by law,84 and, under some statutes, the offi¬ 
cer who ordered the court-martial is the proper offi¬ 
cer to approve the sentence 85 

Punishment. Under some statutes courts-martial 
may be authorized to sentence offenders to sundry 
punishments, 86 such as a finc,87 or imprisonment in 
case of nonpayment of a fine 88 Authority to com¬ 


bine two or more forms of punishment in one sen¬ 
tence may be given under statute 8® 

Disposition of fines or forfeitures Fines and 
forfeitures must be disposed of as provided by stat¬ 
ute,®® and under some provisions, it has been held 
that fines collected shall be paid into, or credited to, 
the military fund of the organization of which the 
person on whom the fine was imposed is a mem¬ 
ber 

Enforcement of sentence Under some statutes, 
the sentence of a court-martial, when approved, is 
ordinarily carried out by the sheriff or other civil 
officer designated by law on an execution or a war¬ 
rant issued by the president of the court or some 
other militia officer 98 Some early statutes pro¬ 
vided for an action in the civil courts to recover 
fines imposed by courts-martidl®^ but under other 
statutes governing the militia it was held that such 
an action would not lie 94 When j'udgment of re¬ 
moval is pronounced by a court-martial, it takes 
effect on the approval of the governor, without fur¬ 
ther action on his part 95 

It IS the duty of the designated officer to carry 
out the lawful mandates of courts-martial, and de¬ 
faults in this respect may render him pecuniarily 
liable,96 but he is not liable for failuie to collect 
fines which the court-martial had no authority to 
impose 9"^ Under statutes which provide for the 
execution of a bond by a person appointed to exe¬ 
cute the mandates or orders of the court, a volun¬ 
tary bond given by one designated as collector of 
fines has been held enforceable 98 Where the court 
was without jurisdiction, its decision docs not pro¬ 
tect the civil officer who attempts to give it effect 99 


7& Mass —In re Opinion of Justices, 
3 Cush 586 

79. Mass —In re Opinion of Jus¬ 
tices, supra 
40 C J p 701 note 48 
80 l Nev—State v Crosby, 50 P 127, 
24 Nev 115, 77 Am S R 786 
40 C J p 701 note 54 
81. NT —People v Porter, S NTS 
35, 60 Hun 161 
40 C J p 701 notes 65, 58. 69 

88. NT—People v Porter, supra 
eSb Fla—^Dowling v. Lee, 66 So 142, 
68 Fla 23 

84. SC—State V Wakely, 11 SCL. 
412 

40 C J p 702 notes 80, 81. 

85ta SC —State v Wakely, supra 
40 C J p 702 note 82 

86. Mass—Coffin v Wilbour, 7 Pick 
149 

40 C J p 702 notes 83, 86-89 

87. Minn—State v. Wagrener, 77 N 


W 424, 74 Minn 618, 73 Am SR 
369, 42 LRA 749 
40 C J p 702 note 84 
Statutes held valid 
Anz—Ex parte Altman, 229 P. 888, 
26 Anz 635 
40 C J p 702 note 94 

88l Anz—Ex parte Altman, supra 
40 C J p 702 notes 85, 90, 91. 

Statutes held valid 

Anz—Ex parte Altman, supra. 

40 C J p 702 note 95 

89. Mass —Coffin v Wilbour, 7 Pick. 
119 

40 C J p 702 notes 92, 93 

90. S C —State v Stevens, 13 S C L. 
32 

40 C J p 703 notes 16-17 

91. S C —Stale V Stevens, supra 

92. SC—Cair V Scott, 22 SCL 
193 

40 CJ p 702, notes 98, 99, p 703 
notes 1-4 


93. Me—^Vose v Manly, 19 Me 331 

40 C J p 703 note 5 

9A NT—^People v Hazard, 4 Hill 
207. 

9i^ NY—People v Hoffman, 60 N 
E 187, 166 NY. 462, 54 LRA 597 

96. SC—Carr v. Scott, 22 SCL 
193 

97. Ala —^Nowlin v McCalley, 31 
Ala 678 

98. S C.—Cross v Gabeau, 17 S C L 
211 

Fzoceduze 

U S —Legionary Paymaster v Spald¬ 
ing, DC, 15 FCasNo. 8,212, 1 
Crsjuch C C 387 

40 C J p 708 note 11 [b] 

99. US—Wise V Withers, DC, 8 
Cranch 831, 2 L Ed 467 

40 C J. p 703 note 12 
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Under an early statute it was held that a collecting 
officer was not bound to know the persons who were 
exempt from militia duty.i 

g. Review 

Ordinarily a sentence of a militia court-maitial acting 
within Its jurisdiction and approved by the proper au¬ 
thorities IS not open to review by the civil courts 

While there is authority for the view that the 
proceedings and judgment of a court-martial acang 
within its jurisdiction when approved by competent 
authority cannot be reviewed by a civil court,^ in 
some jurisdictions, although not in others, such 
proceedings may be reviewed by certiorari, as dis¬ 
cussed in Certiorari § 46 The question whether a 
court-martial had jurisdiction of the subject matter 
and of the person of accused is usually determin¬ 
able by the civil courts ® 

h. Gonclnsiveness of Adjudication 

The adjudication of a court-martial may be collater¬ 
ally attacked where it lacks jurisdiction 

Where a court-martial has jurisdiction both of 
the subject matter and of the person of accused, 
Its adjudication cannot be impeached collaterally 
for irregularities m the proceedings either before 
or at the time of trial ^ However, as courts-mar- 
tial are courts of special and limited jurisdiction, 
as discussed supra subdivision d of this section, 
their judgments may be attacked in collateral pro¬ 
ceedings for want of jurisdiction,^ and, in order to 
give a judgment effect, jurisdictional facts must be 
shown ® 

§ 26. Incorporation, Organization, Property, 
and Civil Rights and Liabilities of 
Organization 

Creation of militia districts or incorporation of mill- 
tia bodies should conform to statutory and constitutional 
requirements The funds of a militia organization may be 
raised by voluntary assessment or otherwise, and in a 
proper case actions may be brought for or against such 
o**ganizations. 


Under some statutes the right of military or mili¬ 
tia organizations to incorporate or to form associa¬ 
tions has been recognized ^ Incorporation for mili¬ 
tary purposes has been refused in the case of organ¬ 
izations which are not units of the National Guard 
or organized militia,8 but in the case of an organiza¬ 
tion which is recognized by the legislature as a mili¬ 
tary organization authorized to receive arms fiom 
the military authorities of the state, incorporation 
has been allowed® 

Under statutes authonzmg creation of militia 
districts, the proper county authority has been held 
to be vested with discretionary power to determine 
whether a new district should be created,^® and, if 
so, to determine what citizens of the district should 
be appointed to act as commissioners,and, if the 
territory embraced in the new district otherwise 
meets the requirements of the law, to decide where 
Its boundary lines should be established Where 
proceedings for cieation of a new district conform 
to statutory requirements, they lie within the dis¬ 
cretion of the proper county authorities ,^3 such 
proceedings are regarded as political or legislative 
rather than legal,l4 and, in the absence of fraud or 
abuse of discretion in determining questions ai ising 
in connection with creation of a militia district in 
conformity to statute, the determination of the 
county authorities is final and not open to judicial 
review However, the discretion of the county 
authorities in no way grants them any power to cre¬ 
ate a militia district failing to conform to statutory 
requirements,16 and, where the authorities seek to 
establish a new district out of part of the territory 
of an existing district, it is essential that both the 
territory comprising the new district and that part 
remaining in the old district shall include within 
their respective limits the number of male persons 
liable to militia duty prescribed by statute as essen¬ 
tial for a militia district 

Property and funds Organization funds are 
sometimes raised by voluntary assessments, dues. 


1. Pa—^Fox V Wood, 1 Rawle 143 

2. SC —Stale v Stevens. 18 SCLr 
32 

10 C J p 708 note 26 

Review of coux ts-martial by prohibi¬ 
tion see Prohibition § 12, also 40 
C J p 704 note 82 

3. ND—State v Peahe, 136 NW 
197, 22 N D 457, 40 L. R A .N S , 864 

40 C J p 704 note 30 

4. Vt—Brown v Wadsworth, 15 Vt 
170, 40 Am D 674 

NT—^People v New Toik Coun¬ 
ty Jail, 2 NB 870, 100 N.T 20 

40 C J p 703 note 22. 


6. Me—Cra-viford v Howard, SO Me 
422 

NY—People v New York County 
Jail, 2 N B 870, 100 N Y 20 

7- Pa—^In re Armory Ass'n Troop 
A, 26 PaDist 224 

40 C J p 704 note 35 

a, NY—Matter of Longr Beach De¬ 
fense Guards. Inc, 166 NTS 469, 
100 Misc 581 

40 C J p 704 note 36 

9. Pa—^In re Armory Ass'n, Troop 
A. 25 PaDist 221 

40 C J p 705 note 37 
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and fines imposed under local by-laws It has 
been held that members of an incoipoiated military 
organization which has no capital stock are not en¬ 
titled on dissolution to share in the distribution of 
the corporate property acquired by donations and 
held only for military purposes 

Actions There is authority for the view that an 
unincorporated militia company may be sued as a 
voluntary association,2® but in oidei to authorize 
an action against the treasurer of such a company 
under a statute authorizing such an action in the 
case of voluntary associations, it must appear that 
all the members of the company arc liable 2i Mem¬ 
bers of an existing incorporated military organiza¬ 
tion which has no capital stock may not maintain 
an action for the appointment of a receiver to sell 
and distribute the proceeds of property acquiied by 
the corporation by donations for military purpos¬ 
es, and persons who have ceased to be members 
of the coiporation may not maintain an action to 
obtain control and management of the affairs and 
property of such corporation ,23 but it seems that 
on the refusal or failure of the officials who have 
control of the property to preserve it, after they 
have been duly requested, members of the corpora¬ 
tion may, under proper allegations, bring an action 
for the preseivation of the property 24 

§ 27. Civil Status and Liability of Members 
of Militia 
a In general 
b Liability to civilians 
c Actions 

d Criminal responsibility 

a In Gleneral 

Militiamen may be exempt from civil suit under stat¬ 
ute, and, when acting within the limits of their authority, 
are ordinarily granted immunity from liability for injuries 
to other militiamen resulting from acts in the perform¬ 
ance of military duty 


Under some statutes members of the militia are 
relieved from liability in civil courts for acts while 
in active service 2C Under such a statute it is only 
a member who is in active scivicc in the sense of 
having been ordered into active scivicc liy the gov¬ 
ernor who may claim immunity 26 A statutory ex¬ 
emption of officers and soldiers of the militia from 
arrest on civil process does not confer an exemption 
from suit 27 

Liability into scse The existence of the military 
status does not necessarily relieve a membex of the 
militia fiom liability for injuries to another mem¬ 
ber arising out of acts in connection with the serv¬ 
ice,28 although exemption from liability for such 
acts IS sometimes granted by statute.29 If a mili- 
taiy officer transcends the limit of his authority, and 
assumes cognizance of matters not within his juris¬ 
diction, his acts are void and alTord no justification 
to him^O or to those acting under his authority 2i 
Moreover, an officer has been held liable for acts 
done by others pursuant to a void warrant issued 
by him 32 Where, however, a member of the mili¬ 
tia has acted witliin his authority and in good faith, 
no action against him based on his acts will he 33 
An officer of the organized militia is not liable for a 
personal injury to another member of the militia 
where the alleged wrongful act of such officer is not 
the proximate cause of the injury 34 

Where, by statute, the duties of a surgeon in the 
militia have been assimilated to the duties of officers 
of similar rank in the United States army, such 
surgeon may not recover from another member of 
the militia for medical services in connection with 
injuries sustained by such other member in the line 
of duty 35 Moreover, a member of the volunteer 
militia cannot maintain an action against an officer 
for services performed pursuant to a military order 
given by the latter by direction of a superior offi¬ 
cer 36 The right of a tort-feasor to rely on his mili¬ 
tary status as a defense has been denied when nci- 


1& NT —^People v Crane, 26 NB 
736, 126 NY 536 

Expense of providingr or maintaining 
armories and other proporty used 
by militia see supra § 23 

19. Ga—Clarke v Armstrong, 106 
SB 289, 161 Ga 105 

40 C J p 705 note 89 

SOL Conn —Pox v Naramoro, 36 
Conn 376 

40 C T p 705 note 40 

51. N T —Stikeman v Flack, 67 N B 
1090, 176 NY 612 

10 C J p 706 note 41 

52. Ga—Clarke v Arsnstrong, 106 
SB 289, 151 Ga 106 

23. Ga—Cummings v Hollis, 38 S 
E 919, 108 Ga 402 


24h Ga.—Clarke v Armstrong, 106 S 
B 289, 161 Ga 105 

35. La—State v Josephson, 46 So 
381, 120 La 433 

26. La—State v Josephson, supra. 

27. Pa —Land Title & Tiust Co y 
Romho, 34 A 207, 174 Par 666 

28. Minn —Nixon v Reeves, 67 N 
W 989, 65 Minn 169, 33 LRA 
506 

40 C J p 705 note 48 

29. Conn—Merriman ▼ Bryant, 14 
Conn 200 

40 C J p 705 note 49 


W 989, 65 Minn 159, 33 LRA 
606 

40 C J p 705 note 50 

31. Vt—Bailing v Bowen, 10 Vt 
148 

32. Conn—Hall v Howd, 10 Conn 
514, 27 AmD 696 

33. Conn —Loomis v Simons, 2 
Root 454 

40 C J p 705 note 53 

34i DC—Cleveland v Harries, 82 
App (DC) 300 

40 CJ p 706 note 69 

35. La—^Harral y Vanorsten, 18 La. 
645 

36. Mass—Savage v Gibbs. 4 Gray 
601. 


30. Mian—^Nixon y Reeves, 67 N 
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ther of the parties involved was at the time in active 
service 37 

Where a military court has jurisdiction of the 
person and the subject matter, it is not answerable 
for Its sentence in an action at the suit of a person 
who claims to have been injured thereby,*8 unless it 
acted corruptly or maliciously,®9 and the officers 
carrying out the sentence of the court are likewise 
protected.^® If, however, the court is without ju¬ 
risdiction, its members^ 1 and the officer executing 
the warrant*® are liable to a civil action National 
Guard officers have been held immune from suit for 
exercising their authority to order courts-martial 
for trial of their inferiors,*® and for putting them 
under arrest preliminary to trial ** 

b. Liability to Oivilians 

(1) In general 

(2) For execution of orders 

(1) In General 

The mere status of a militiaman does not exempt one 
from civil liability In tort or contract toward the general 
public; but a militiaman is not personally liable on con¬ 
tracts duly executed in his ofhcial capacity; nor may he 
be held m tort for acts lawful for a peace officer. 

Generally speaking, the military status of a mem¬ 
ber of the militia does not exempt him from liability 
for torts committed by him *5 It has been held 
that a member of the militia is entitled to the im¬ 
munity afforded peace officers in the performance 
of their duties,*® and to such immunity only,*7 at 


least in time of peace while the civil power is func¬ 
tioning*® It has been held that in time of peace 
the legislature may not confer on the governor pow¬ 
er to render members of the militia immune from 
civil responsibility for wrongs done to citizens,*® 
or grant to them security beyond that accorded the 
civil officers in whose aid they act 

Where tortious acts of members of the militia 
were wanton and willful, it has been held that they 
cannot rely on the defense that plaintiffs violation 
of a statute regulating the use of roads by motor 
vehicles was a contributing cause,®i or that plaintiff 
is chargeable with contributory negligence A 
person who is injured as the result of the firing of 
guns at militia exercises is not chargeable with 
contributory negligence in attending as a spectator 
where he had no knowledge that it was intended to 
fire ®® 

For acts of siibordinates Where subordinates 
act on an order of their superior officer, the superior 
officer IS usually answerable for all acts within the 
fair scope of the order,®* but not for acts unauthor¬ 
ized by the order An officer is not liable for acts 
of members of the militia who are not under his 
command ®® 

Seizure or destruction of property and trespass. 
While circumstances may exist which will be a legal 
justification for the act of a member of the militia 
m destroying private property,®7 m the absence of 
an imminent and overwhelming necessity there is 


87. La—state v Josephson, 45 So 
381. 120 La 438 
40 C J p 706 note 63 
88: Vt—Barrett v Crane, 16 Vt 
246 

40 C J p 706 note 64. 

39. S C —^Macon y Cook, 11 S C L 
379 

40. Fa.—Shoemaker v Nesbit, 2 
Rawle 201 

Vt—Barrett v Crane, 16 Vt 246 

41. N T —Capron v Austin, 7 Johns 
96 

40 C J p 705 note 57 

42. Vt—^Barrett v Crane, 16 Vt 246. 

43 Or —Wright v White, 110 P 2d 
948, 166 Or l36, 135 ALR. 1 
Season for ml# 

It IS as essential to the fearless 
and independent exercise of author¬ 
ity, conferred on officers of the Na¬ 
tional Guard, to enforce military 
discipline, that they be free from the 
apprehension of \ exatious suits 
grounded on their official acts, as 
It IS that a like immunity should be 
enjoyed by judges of the civil courts 
—^Wright V White, supra 


Different measnrs of redress 
The provision of the articles of 
war governing National Guard that, 
if any officer or soldier is refused re¬ 
dress for any wrong by his command¬ 
ing officer, he may complain to the 
commanding general in locality and 
that the geneial shall examine into 
complaint and take proper measures 
for rediessing the wrong complained 
of. prescribes the measure and mode 
of redress to which an officer is en¬ 
titled for a wrong done him by his 
commanding officer, and precludes 
maintencuice of action for malicious 
prosecution by injured officer against 
his superiors who instigated and 
prosecuted a general court-martial 
against the officer for violation of 
the artlbles of war—^Wright v 
White, supra 

44. Or—^Wright v White, supra 

45. Ky—^Franks v Smith, 184 SW 
484, 142 Ky 282, LRA.1915A 1141, 
Ann Gas 1912D 819 

40 C J p 706 note 66 

46. Ky—Franks v Smith, 184 S.W, 
484, 142 Ky 232, LRA.1916A 1141. 
Ann Gas 1912D 319 

47. Ky—Franks v Smith, supra 
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49. Mich —^Bishop y. 
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40 G J p 706 note 70 
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50: Mich —Bishop v 
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Vandercook, 

51. Mich —^Bishop v. 
supra. 

40 C J p 706 note 72 

Vandercook, 

62: Mich —Bishop v 

Vandercook, 


supra 

53. NT—Gastle v Duryee, 1 Abb 
Dec 827, 2 Keyes 169, 30 HowPr. 
691 note 

54, La—O’Shee v Staffoid, 47 So. 
764, 122 La 444, 16 Ann Gas 1163. 

40 G J p 706 note 75 

65. Mass —^Fla v Smith, 6 Gray 121, 
66 AmD 366 

56. Mass —Moody v Ward, 13 Mass. 
299 

57. Mont—Herlihy v Donohue, 161 
P. 164, 62 Mont 601, LRA1917B 
702, Ann Gas 1917C 29 

40 G J p 706 note 79 



57 C J S 


MILITIA 


§ 27 


no legal justification for the destruction's or sei- 
zure®® of such property. Moreover, there is au¬ 
thority for the view that an officer of the militia is 
liable for trespasses on private property by mem- 
beis of his command under his orders,®® but in the 
case of uninclosed land it has been held that tmtil 
the owner forbade its use for militia purposes he 
could not hold an officer liable for acts of the mem¬ 
bers of such officer*s command, although such acts 
would have constituted actionable trespass if they 
had been forbidden 

Contracts Where an officer of the militia makes 
a contract without authority,®2 or where he makes 
a contract without holding himself out expressly or 
ostensibly as agent,®® his contract imposes on him 
a personal liability Ordinarily, however, a mem¬ 
ber of the militia is not liable personally where he 
acts in his official capaaty ®4 

(2) For Execution of Orders 

Generally, a militiaman is not personally liable for 
acts committed in obedience to orders of his superiors 
unless such orders are clearly illegal, but some authorities 
hold that the order of a superior officer does not neces¬ 
sarily constitute legal justification for acts of a militia¬ 
man 

The view has been taken that, since it is the duty 
of a member of the militia to obey the lawful orders 
of his superiors, he cannot be held personally liable 
in any civil action for acts done pursuant to such 
orders, but may set up his superiors’ commands in 
justification thereof and as a complete defense to 
actions for damages,®® and the rule has also been 
laid down that an order given by a superior officer, 
which does not expressly and clearly show on its 
face its own illegality and want of authority, will 
be a protection against civil actions for acts done 
in accordance therewith ®® However, there is au¬ 


thority for the view that the order of a superior offi¬ 
cer does not necessarily constitute legal justification 
for acts of a member of the militia done pursuant 
to such order,®"^ as where such order is unlawful in 
that it attempts to confer greater authority than a 
member of the militia may lawfully exercise ®® 

If an order is so clearly illegal or unauthorized 
that any reasonably prudent man ought to recognize 
the fact, obedience hereto furnishes no excuse for 
a wrongful act,®® even though disobedience may 
subject the offender to punishment at the hands of a 
military tribunal An officer of the militia who 
called out his company in violation of a statute, pro¬ 
hibiting the calling out of the militia at certain 
times, may not avoid liability in an action for the 
penalty imposed by the statute by showing that 
he acted by command of a superior officer.'^^ 

c Actions 

Under statute militiannen may be immune from civil 
suit during periods of active service, but where suit may 
be brought, general rules as to actions may be applicable 

Under some statutes exemption from service of 
process in civil suits may be extended to persons 
engaged in the military service of the state,^® or 
prosecution of suits may be stayed while defendant 
IS in the actual military service of the state, 7® and, 
even in the absence of statute, it has been held that 
public policy demands the recognition of such ex¬ 
emption Where such statutes are ambiguous, 
they should be construed in favor of the party to 
whom the law has extended the privilege 7® "Civil 
process,” within the meaning of the statutes, has 
been held to extend to bail writs 7® 

Where there is no immunity from suit, ordinarily 
the rules governing civil actions generally apply to 
actions brought against members of the militia,^*^ 
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§ 27 

as in respect of pleading,evidence,and trial.*® 
d. Gnminal Kesponsibility 

Militiamen are not criminally responsible for acts 
committed pursuant to a lawful order of a superior, but 
may be held for unlawful acts 

In general, a member of the militia is criminally 
liable for an act which is not necessary for the car¬ 
rying out of his orders or the perfoimance of his 
duty, where the elements of a criminal offense are 
present,*! but it has been held that he is not liable 
for an act done pursuant to, and within, an order of 
a superior officer which is fair and lawful on its 
face ** A statute making it a penal offense for a 
member of the militia to fire a musket on days of 
exercise or review except by order of his command¬ 
ing officer does not render liable a person who, aft¬ 
er his organization has been dismissed, fires his 
musket by order of his commanding officer ** 

Jurisdiction and venue When a member of the 
militia, m time of peace, commits an offense against 
the laws of a state, the civil courts of the state in 
which the offense is committed have jurisdiction of 
the offense,*^ as where the offense charged is a 
capital one,** and, in the case of a capital offense 
where the court has first obtained jurisdiction, it 
may not be deprived thereof ** Some statutes spe¬ 
cifically provide for a change of venue where the 
application therefor is supported by the required 
affidavits to the effect that accused member of the 
militia cannot have a fair and impartial trial m 
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the court m which the prosecution is first begun *7 

§ 28. Aid to Militiamen and Their Depend¬ 
ents 

Militiaman and their dependents are entitled only to 
such benefits for injuries sustained in service as may be 
accorded under provisions of law 

In the absence of constitutional or statutory pro¬ 
vision therefor, a militiaman or his representatives 
may not recover from the state for his injuries sus¬ 
tained in line of duty,** and statutes providing bene¬ 
fits for militiamen injured or contracting disease in 
line of duty have been construed as not retroactive 
so as to permit recovery for injuries occurring be¬ 
fore their enactment.*® However, under some stat¬ 
utes, provision is made to aid a member of the Na¬ 
tional Guard who is incapacitated while on duty,®® 
and suitable proceedings will lie to compel the pay¬ 
ment of an amount duly appropriated by the legisla¬ 
ture for the purpose.®! Some statutes have been 
passed for relieving the dependents of those mem¬ 
bers of the militia who were mustered into the ac¬ 
tive service of the state ®* 

Statutes providing that every member of the mili¬ 
tary forces of the slate who shall be wounded or 
disabled while m its service shall be taken care of, 
and provided for, at the expense of the state may 
constitute sufficient authority to empower a proper 
officer of the state to supply benefits on timely ap¬ 
plication,®* but they do not, it has been held, evi¬ 
dence a legislative intent to allow those entitled to 
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militia officers for false arrest were 
within court’s jurisdiction even if 
liability should be contested by an¬ 
swers alleging that defendant officers 
were acting under orders of gover¬ 
nor and under proclamation of mar¬ 
tial law—State ex rel O'Connor v 
District Court in and for Shelby 
County, 260 NW. 73, 219 Iowa 1166, 
99ALR 967 

7a Mont—Herlihy v Donohue, 161 
P. 164, 52 Mont 601. LRA1917B 
702, AnnCasl917C 29 
Facts to be gpaolally xdaaded 

Facts relied on by a member of the 
militia as a justification for the de¬ 
struction of properly must be spe¬ 
cially pleaded—Herlihy v Donohue, 
supra 
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84. Tex—Manley v State, 164 SW 
1008, 69 TexCr 502 
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Manley v State, 137 S W 1187, 62 
TexCr 392 

aa Tex—Manley v State. 164 SW 
1008, 69 TexCr 502 

87- Tex—^Manley v State, 137 SW 
1137, 62 TexCr 392 

88. Okl—Mountcastle v State, 146 
P 2d 392, 193 Okl 506 

Tex—State v Dickerson. 174 SW2d 
244, 141 Tex 476 

89. Okl—^Mountcastle v State, 146 
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777, 180 NJLaw 87, affirmed 86 
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93. NJ—State V. Newark, 29 NJ. 

Law 282 

93. Tex—State v Dickerson, 174 S. 

W 2d 244, 141 Tex 476 
Nature and extent of benefits 

(1) The phrase "taken care of and 
provided for” as used in article under 
which state assumes liability to take 
care of, and provide for, militiamen, 
who are wounded or become injured 
in such service, includes only such 
reasonably appropriate means and fa¬ 
cilities which fall within commonly 
accepted meaning of phrase such as 
food, clothing, housing, medicine, 
medical care, nursing, hospitalization 
and the like during disability, and 
excludes loss of time, decreased ca¬ 
pacity or total incapacity to earn 
money, physical or mental pain, or 
other damage resulting from disabil¬ 
ity —^Dickerson v State, Civ App, 
169 SW2d 1006, reversed on other 
grrounds State v Dickerson, 174 SW 
2d 244, 141 Tex. 475 

(2) The expressions "taken care 
of” and "provided for” are comple¬ 
mentary, the first expiession import¬ 
ing actual doing of requisite things 
and othex importing supplying means 
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such benefits to supply the benefits themselves, or 
to contract with others therefoi, and tl» reafter hold 
the state liable for the cost or value thereof Un¬ 
der some statutes, medical service and compensation 
may be obtained by members of the National Guard 
only for injuries sustained while at drill or in the 
performance of duty ordered by competent author¬ 
ity,and under such provisions militiamen injured 
while returning to camp from an authorized leave 
were not injuied in line of duty so as to be entitled 
to the benefits of the statute 36 
Under statutes providing for leave of absence for 
state and municipal employees who are members of 
the National Guard, Naval Militia, or State Guard 
without loss of pay, and statutes providing that the 
salary of such employees shall equal the loss suf¬ 
fered by them while on active duty with the army 
or navy of the United States, members of the State 
Guard should, when serving with federal forces, 


receive the same benefits as members of the Na¬ 
tional Guard or Naval Militia, even though a mem¬ 
ber of the State Guard may not as such be ordered 
into the federal service.®^ Under such statutes a 
state guardsman who enlisted in the United States 
Naval Reserve and was a member of the State 
Guard at the time when he was called to active 
duty with the Naval Reserve was entitled to the dif¬ 
ference in pay between his county salary and his 
navy pay, even though he subsequently tendered a 
rcsigpiation from the State Guard which was accept¬ 
ed nunc pro tunc as of the date of call to active 
duty 36 

§ 29. Offenses by Persons Not in Service 

Offenses by persons not in the military or naval 
service of the United States are discussed in Army 
and Navy §§ 43-47 

Examine Pocket Parts for later cases. 


MII^ A white fluid sccictcd by female mammals Other phr<ises employing the word are set out in 
for the nourishment of then young i The teim the note 6 
''milk/' when used to indicate the milk that is oi> 
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32 So 1007, 1008, 134 Ala G36 
40 C J p 709 note 12 

11 . Sscriche Diccionano 

* 
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INDEX TO 

MASTER AND SERVANT 


Abandonment, 

Employment contract, teimination of ielation, {§ 
33, 40 

Settlement of labor disputes, pioceediiigs foi, S 
28(79) 

Abandonment of employment. 

Bonus, right to as affected, § 98, p 530 
Enticing servant to leave employment, liability 
as affected, $ 02G 

Evidence as to in action to recover compensation, 
§ 129, p 586 

Independent contractor, liability for negligence 
as affected, § 595 

Injuries to thud poi'sons, liability of master un¬ 
der doctiine of respondeat supenor as af¬ 
fected, § 56S 

Liability of employee, § 78 
Teimination of employment contract, abandon¬ 
ment of employment by servant, {§ 33, 40 
Wages 01 other remuneiation, post 
Abnormal risks or hassaids, warning and instructing 
servant, S 284 
Delegation of duty, $ 285 
Experienced employee, $ 305 
Absence from work, discharge of employee on ground 
of, § 42, p 429, n 22 

Abusive conduct, dischaige of employee as warrant¬ 
ed, § 42, p 429, n 28 

Acceptance, contract of employment, necessity, 8 
p Co 

Accepted orders, commissions, construction of con¬ 
tracts allowing, 8 90, p 520 
Accidental injuries. Injuries to servants, post 
Accord and satisfaction. 

Fair Labor Standards Act, release of liability, § 
151(35), pp. 73C-741 
Wages, 

Minimum wages and overtime pay, iclease of 
liability, 8 151(35), pp 730-741 
Statute as precluding, 8 157, p 766 
Accounting, 

Fail Labor Standards Act, power of admiius- 
trator over, § 151(33) 

Wages, actions for, 8 122 
Judgment, § 134 
Pleading, § 128, p 571, n 40 
Time of bringing, § 124, n 86 
Accrued cause of action for injury to servant, repeal 
of statute affecting right, 8 173, p 845 
Acquiescence, nonperformance of contract by em¬ 
ployee, liability as affected, 8 77 
Act of God, 

Hours of labor, excuse for violation of Federal 
Hours of Service Act, 8 22 
Injnry to servant due to, liability of master, § 
188 

Termination of employment contract, incapacity 
of seivant as result of, 8 38 

SITOJS 


Actions, 

Breach of employment contract, 8 H. PP 84-90 
Rules governing, 8 77 

Clearance caid or letter, failure of employoi to 
fuinish discharged employee with, § 45 
(collective bargaining, breach of contract, § 28 
(71). p 251 

Actions for breach of contract between em¬ 
ployer and bargaining repichcntative, 8 
28(120) 

Employment contract, breach of, 8 lli PP 84-90 
Enticing seivant to leave employment, § 627 
Fair Labor Standards Act, post 
Hours of labor, penalty for violation of law, re¬ 
covery, 8 23 

Iniuiies to servant, 88 482-554, pp 7-2G7 
Injuries to thud persons, 85 611-621, pp 383-124 
Interference with employment relation, § 624 
Inleitcience with relation by third peisonb, ma¬ 
licious proememont of dischaige, § 631 
Invention by employees, actions i elating to, § 73, 
p 495 

Labor unions, employer’s right to maintain ac¬ 
tion foi damages against, § 28(84) 

Leaving employment in violation of contract, § 78 
Malicious procurement of dischaige of servant, 
8 631 

Medical services, breach of contract to furnish, 8 
103, p 818 

Minimum wages, public employees or employees 
on public works, 3 153, p 753 
National Labor Relations Board, capacity to sue 
and be sued, 8 28(65) 

Neghgence of employee resulting in loss to em¬ 
ployer, damages recoverable, § 79, pp 502- 
505 

Relief and benefit departments oi associations, ro- 
coveiy of benefit, § 169, p 835 
Service letter, dischaigcd employee, right of ac¬ 
tion for, § 44 p 437 
Wages and other remuneration, post 
Wrongful dischaige, post 

Actors, independent contractors, § 3(9) 

Adamson Act, 

Construction, § 15, p 100 

Eight hour day, limitation to members of tram 
ciew, § 155, n 27 

Mmunum wages, contiact employing trainman 
subsequent to, 3 151(2.5) 

SLandaid of wages^ workmen coming within Act, 
§ 151(5) 

Additional compensation. Wages and other remu¬ 
neration, post 

Adjustment boards National Railroad Adjustment 
Board, generally, post 

Adiustment of labor disputes. Settlement of labor 
disputes, generally, post 
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Administrative employees, Fair Labor Standards 
Act, exemption, { 151(12), pp 66^72 
Evidence, | 1G(XS), p 801 

Administrative proceedings Settlement of labor dis- 
pute*^, post 

Administiator Fair Labor Standards Act. post 
Admiralty, injuiies to seivant, jurisdiction of, 8 3.72 
Admissibility of evidence Evidence, post 
Admissions, 

Injuries to servants, actions for, 

Plea or answer, 8 494 p 37 
Proof, § 408 

Wages, actions to recover, 8 128, p 573 
Advances, 

Commission account, employee’s right to, § 91 
Labor contract statutes. 

Admissibility of evidence in piosecution of 
employee for violation, § 80, p 509 
Indictment against employee for violation as 
required to specify, § 80, p 507 
Profit shaimg agreement, repayment of excess, f 
05 

Beimhursement of employee for advances made to 
employer, § 100 

Belationship ns arising between employees and 
one making, § 2, p 31 
Wages and other remuneration, post 

Adverse interest, 

Dischaige of employee because of, 8 42, p 430 
Implied obligation of employee in respect of, § 
70 

Advice of counsel, malicious discharge of employee 
procured under, liability for damages, 8 630, p 
435 

Affidavits, 

Enticing servant to leave employment, prosecu¬ 
tion for, § 635 

Wage lien, enforcement, 8 149, p 614 

Affiliated corporations, interstate commerce. National 
Labor Relations Act as applying, § 28(9), p 132 
Affiliation, labor unions, compelling, § 28(15), p 146 
Affirmative defenses in action for injuries to servant. 
Assumption of risk, 8 492 
Conti ibutory negligence, f 493 
Special pleading, 8 404, p 37 

After-acquired property, lien for wages as extending 
to, 8 145 

Age, 

Contributory negligence, consideration in deter¬ 
mining, 8 427 

Fellow servants, competency as affected, 8 313 
Infants, generally, post 

Misrepresentation in contract of employment, va^ 
lidity as aflected, 8 6, p 67 
Misrepresentation or concealment, defense in ac¬ 
tion for injuries to minor employed in viola¬ 
tion of statute, 8 194, p 89G 
Right to enter into relationship as affected, 8 2, 
p 31 

Warning or instructing servant. 

Duty as affected, 8 284 
Liability as affected, §§ 301:^6, pp 1063- 
1068 

Sufficiency of warning as affected, 8 289 
Agents Principal and agent, generally, post 


Aggravation, illness or injury, damages as recovera¬ 
ble on breach of contract to furnish medical serv¬ 
ices, 8 163> P 818 
Agreements, 

Closed shop, post 
Collective bargaining, post 
Ckmfiacts of employment, generally, post 
Wages and other remuneration, post 
Agricultural laborers. 

Assumption of iisk, oidinary risks, 8 375 
Fair Labor Standards Act, exemption of em¬ 
ployees. § 151(17) 

Lien for wages, 8 143, p 668 
National Labor Relations Act, exclusion from 
teim employee, § 28(12) 

Safe place to work, statute requiimg employer to 
fuimsh as applicable, 8 219, p 930 
Seivant or employee, 8 2, p 30, n 71 
Agricultural machinery, safety appliances, § 232, pp. 
083, 084 

Agricultural products^ 

Fair Labor Standards Act, exemption of em¬ 
ployees engaged in processing, 8 151(10), pp 
685-d89 

Processors and packers engaged in interstate 
commerce, National Labor Relations Act as 
applying, 8 28(0), p 133 

Agriculture, Fair Labor Standards Act, exemption of 
employees engaged in, 8 151(17) 

Air carriers, Fair Labor Standards Act, exemption 
of employee of carrier subject to Railway Labor 
Act, 8 151(23) 

Aliens, public work, validity of statutes forbidding 
employment on, § 14, p 06 

Alighting from moving cars or locomotives, contrib¬ 
utory negligence, violation of rule or order, 8 459, 
p 1300 
Allurements, 

Employee organizations, interference accom¬ 
plished through, § 28(25), p. 165, n 59 
Unfair labor practice, inteifeience accomplished 
through, § 28(45), p 210 

Alterations after injuries to servant, admissibility of 
evidence, 8 500, n 29 

Alterations of contiact, independent contractor rela¬ 
tionship as affected by reservation of right to 
make, 8 3(4) 

Ambiguity, employment contracts. 

Collective bargaining in respect of, § 28(22) 
CousUuction, 8 7, p 72 

Commencement and duiafion of employment, 
8 8. p 75 

Independent contractors, detemunation of rela¬ 
tionship, § 3(2), p 48 
Amendments, 

Pleadings, 

Action for injuries to seivant, | 496 
Actions to recover wages, 8 128, p 574 
Fair Labor Standards Act, actions to en- 
foioe, 8 160(7), p 788 

Labor Relations Boaids and Commissions, 
proceedings before, 8 28(80), p 278 
Relation back. Federal Employers' Liability 
Act, 8 487 

Statutory provisions^ labor relations, 8 28(4) 
Amount Wages and other remuneration, post 
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Animals, 

Assumption of risk, 

Knowlodse of vicious characlci, § 390, p 1207 
Latent dangers, $ 302, p 1220 
Killing or iniuiiiig by soiuint, liability of mas¬ 
ter under respondeat superioi doctrine, % 332 

Answer Plea or answer, gcneially, post 
Antedating, collective baigaming contiact, $ 28(41), 
p 197 

Anticipation of work, injury to servant on premises 
of master in, liability of master, § 180, p 868 
Anti-union bias, unfair labor practice, showing on 
pait of employer as sufficient pi oof, § 28(90), p 
290 

Anti-union campaign, unfair labor practice by em¬ 
ployer participating, § 28(46) 

Apparent dangers, contribntoiy negligence, piecau- 
tions against, §§ 454-^56, pp 12^1293 
Appeal and error, 

Dischaiged employee, appeal to designated tribu¬ 
nals, right of action under contract provision, 
§ 2S(7o) 

Hours of labor, action to lecover penalty for vio¬ 
lation of law, { 23 

Injuries to servants, actions for, % o53 
Injuries to third persons, actions tor, ) 620 
Inventions by employees, actions relating to, § 
73, p 497 

Labor relations boards or commissions, post 
Minimum wages, review of order fixing, $ 151 
(32), p 731 

Women and minors, f 152, p. 745 
National Labor Belationa Boaid, post 
Wages, 

Actions to recover, § 135 
Lien, proceedings to enforce, 1 149, p 617 
Wrongful discharge, review in actions for, i 56 

Appeal ance, settlements of labor disputes, proceed¬ 
ings for, § 28(87) 

Appliances Tools, machinery and appliances, gener¬ 
ally, post 
Apprentices, 

Collective bazgaining, eligibility to vote on baiv 
gaining unit, § 28(33), p 180 
Fair Labor Standards Act, § 151(10) 

Houis of labor, maximum hour provisions of stat¬ 
ute as applying to, § 15, p 101, n 23 
Minimum wages, § 151(10) 

Seivant as including, § 1, p 26, n. 15 
Union mcmbciship, adoption of system excludmg 
apprentices, § 28(17) 

Approach of trains, fellow employees, warning of, S 
333, p 1123 

Aquatic animal and vegetable life. Fair Labor 
Standards Act, exemption of employees engaged 
in catching, etc., § 151(16) 

Arbitration, 

Ckillective bargaining, post 
Conciliation, mediation and arbitration, generally, 
post 

Kailway Labor Act, post 
Aichitects, independent contractors, $ 3(9) 

Armed foices, 

Back pay award to reinstated employee servmg 
in, exclusion of peiiod served, § 28(119), p 
343 

57CJS-71 


Aimed foices—Continued, 

Termination of employment contract by volun¬ 
tarily enlisting in, § 39 
Arm's length, collective baigaining, $ 28(23) 

Ash Pan Act, iniuiies to seivants alleged to have 
been caused by violation of, presumptions, § 501, 
p 62 

Assault and batteiy, 

Employee assaulting employer, recovery of wages 
as precluded, f 105 

Exoneiation of seivant as absolving master from 
liability, § 619, p 422 
Fellow servants. 

Liability for Injuries resulting, railroad em¬ 
ployees, § 335, p 1146 
Liability of master, | 325 
Injuries to third person. 

Liability of master to third person for 
wrongful assault by servant, § 575, p 
339 

Intention, J 557, n 74 

Scope of employment, jury question, § 617, p 
412, n 52 

Assent to relationship, S 2, p 31 
Assignment for benefit of creditors, unfaii labor pi ac- 
ticcs, back pay award as binding on employer's 
assignee, § 28(100), p. 319, n 56 
Assignments, 

Inventions by employee, suit to rescind or cancel, 
S 73, p 493 

Patent for invention by employee, contiact pio- 
vidmg foi, I 73, p 489 
Patent obtained by employee, § 73, p 487 
Performance of services, independent contractor 
relationship as indicated by right, § 3(2), p 
49 
Wages, 

Back pay award in labor dispute, validity, $ 
28(119), p 339, n 62 

Dischaige of employee occurring on filing 
with employer, liability of assignee, § 
630, p 435 

Fair Labor Standards Act, deduction pursu¬ 
ant to, § 151(27). p 714 
Lien for wages, § 146 

Penalty for failure to pay within pi escribed 
time, light to, S lo6, p 703 
Security for store account, % 137, p. 766 
Assistant board of adjustment. 

Garners, exclusive Jurisdiction over labor dis¬ 
putes, % 28(74), p 201 

Railway Labor Act, notice of hearing befoic, § 
28(87) 

Assistants, implied authority of servant to employ, S 
7. p. 74 

Associations. Relief and benefit depaitmcnts or as¬ 
sociations, generally, post 
Assumed name, 

Contiact of employment under, validity, S 6, p 
67 

Wages, defense of obtaining employment under 
assumed name in action to recover, § 123 
Assumption of nsk, §{ 337—420, pp. 1148-1242 
Abrogation of defense. 

Federal Employers’ Liability Act, § 359, ppi 
1154-1159 

State Employers’ Liability Act, 8 360 
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Assumption of iisk—Continued, 

Abiogcition ol defense—Continued, 

Statutory provisions, § 369, p 1170 
Admissibility of evidence as to, actions tor injury 
to servant, f 518 

Affirmative defense, burden of proof, | 50J, p 82 
Agents, compliance with command or older by, § 
400 

Alteration of place of work, employee engaged 
in, § 373 
Animals, 

Knowledge of vicious chaiacter, § 300, p 
1207 

Latent dangers, % 302, p 220 
Appliances Tools, machineiy and appliances, 
post this head 

Appreciation of danger, Jury questiop, % 53G, p. 
217 

Assurances of master, §3 404-109, pp 1233-1238 
Kepairs having been made, $ 406 
Requisites and sufficiency, f 405 
Attempt to save master's property, knowledge of 
danger as affecting, 3 386 
Automobiles, knowledge of danger, 3 390, p 1206 
Axes, knowledge of danger, 3 390, p. 1209 
Bar to recovery, § 358 

Barges, latent defects or dangers, 8 392, p. 1220 

Basis of doctrine, 3 357, p. 1152 

Belts, 

Knowledge of danger, 3 390, p 1206 

Guarding or covering, § 390, p 1208 
Latent defects or dangers, 3 392, p. 1220 
Bits, latent defects or dangers, 3 392, p 1220 
Blasting appliances, knowledge of danger, 8 300, 

p. 1208 

Blasting operations, jury questions, 8 536, p 215 
Blocks and tackles, simple tool doctrine, 8 390, p 
1200 

Boiler Inspection Act, 3 369, p 1169 
Boilers, latent defects or dangers, § 392, p. 1220 
Biakemeii, ordinary risks, 3 378, p 1181 
Bulkheads, knowledge of danger, 8 390, p. 1206 
Burden of proof, 3 501, p 81 
Instiuctions on, 3 540 

Gables, knowledge of danger, 8 390, p 1208 
Carpenter's helper, ordinary risk, 3 375 
Cars, knowledge of danger, 3 310, p. 1210 
Latent defects or dangers, 3 392, p 1220 
Cattle guards^ failure of railroad to maintain, 3 
370 

Chains, knowledge of danger, 3 390, p 1206 
Latent defects or dangers, 3 392, p 1220 
Changing condition of place as work progresses, 
§ 373 
Chisels, 

Knowledge of danger, 8 390, p 1206 
Latent defects or dangers, 8 392, p 1220 
Simple tool doctrine, § 390, p. 1209 
Choice of dangerous method of doing work, in¬ 
stiuctions to juty, 3 540, p. 255 
Circumbtantial evidence, 3 526 
Clamps, simple tool doctime, 3 390, p. 1209 
Olaw bars. 

Knowledge of danger, 3 390, p. 1206 
Simple tool doctrine, 8 390, p 1209 
Cogwheels, knowledge of danger, 3 390, p. 1208 


Assumption of ribk—Oontmued, 

Commands or thieats, compliance with, 83 398- 
403, pp 1229-1235 

Absence of knowledge and appreciation of 
danger, 3 398 

Dischaige, admissibility of evidence as to 
working under thieat of, 3 518 
Equal 01 superior knowledge of danger, 3 
403 

Inexpenenced or youthful servant, 3 417 
Jury question, 8 536, p 221 
Knowledge of danger. 

Absence of, 8 398 
Effect of, 3 401 
Negligence of master, 8 398 
Remaining in service after notice of com¬ 
plaint, §3 399, 402 

Requisite and sufficiency of command, 3 400 
Risks outside scope of employment, 3 409 
Vice piincipals or authorized agents, 8 400 
Complaint, knowledge of danger, continuing work 
after, 83 395-397, pp. 1223-1229 
Complaint by servant of defect or danger, in¬ 
structions on law applicable 8 549, p 257 
Complaint ol employer, admissibility of evidence 
on issue of, 3 518 

Compliance with negligent order. Jury question, 
3 536, p 221 
Concurrent negligence. 

Master, instiuction of jury on, § 549, p 255 
Master and fellow seivant, 3 368 
Conduct of business, knowledge of danger, 8 390, 
p 1198 

Conductors, ordinary risks, 3 378, p. 1181 
Constitutional piovisions. 

Actions for injuries to servant, 8 536, p 212 
Knowledge of danger, 8 383, p 1193 

Method of conductmg business, 8 390, p 
1108 

Construction of place of work by servant, 3 363 
Construction work, ordinary risk madent to^ 3 
373 

Continuing woik after knowledge of danger, 88 
393-397, pp 1220-1229 
Burden of pi oof, § 501, p 82 
Jury question, 8 536, p 220 
Notice or complain^ 83 393, 394, pp. 1220- 
1223 

Promise to remedy defect or remove danger, 
§ 396, pp 1223-1229 

Continuing woik on promise to repair defect, pre¬ 
sumptions, 8 501, p 65 

Constructive knowledge Knowledge of dangei, 
geneially, post, this head 
Contract, doctrine as based on, § 357, p. 1152 
Conti acts of employment, ordinary risks, 5 372, 
pp 1173-1176 
Conti ibutory negligence. 

Distinguished, 3 357, p 1150; 8 421 
Instructions to jury, 5 549, p 253 
Statute aoiogating defense of assumption of 
nsk as affecting, 8 425, p. 1245 
Cotton gin, knowledge of danger, 3 390, p 1206 
Cranes, 

Knowledge of danger, 8 390, p. 1210 
Latent defects or dangers, 8 392, p. 1220 
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Aiteiiinplion or ii^k—Ooiitinned. 

Daii^oious inacliinory, occupations or places, 
Cumiiliaiicc with command or threat, § 398 
Evidence, § 526 

Inexparn^nccd or youthful seiyants, general¬ 
ly, post this head 
Inc;ti notion to jiiiy, § 549, p 255 
Juiv question, § 536, pp 213, 215 
ELnovvh'd^c of danger, § 390, p 1205 

Continuing work aftei, { 393, pp 1221, 

1222 

Compliance with command, 5 401 
Elecliioal appliances, li 390 p 1212 
Juiy questions, ^ 53G, p 219 
Pioiiiise to lemove, $ 396, p 1225 
Latent defects or dangers, § 302, p 1219 
Negligence of master, § 304 
Oidinary risks incident to, § 372, p 1175 
Risk incidoDt to duty of dLSCovciing oi icm- 
edyiiig defects, § 374 

Unneci^ssai y occupation of dangoious posi¬ 
tion, § 390, p 1214 

Defects 111 place of work, risk incident to duty of 
discovering or icinedying, § 374 
Defense in general, j| 358-360, pp 1153-1160 
Defined, •§ 357, p 3148 

Demolition of building, Jury questions, § 536, p 
215 

Den 1 Ck gearing, knowledge of danger, § 390, p 
1208 
Dei 1 icks, 

Knowledge of danger, § 300, p 1210 
Latent detects or dangeis, § 392, p 1220 
Disobedience of rules, otdeis, etc, § 410 
Distinctions, contiibutory negligence, % 357, p 
1150 

Docti me os not fayored, § 358 
Dough mizeis, knowledge of danger, % 390, p 
1208 

Due cuio, risks remaining after exercise oT, § 371 
Edgcis, knowledge of danger, § 390, p 1206 
Elbow of steam pipe, latent defects or dangers, 

§ 302, p 1220 
Electrical appaiatus, 

Instruction relating to, § 549, p 256 
Knowledge of dungei, § 390, p 1212 
Latent defects oi dangois, » 392, p 1220 
Elevatoi s, 

Insti actions ielating to, § 459, p 256 
Knowledge of danger, § 390, pp 1208, 1211 
Latent defects oi dangeis, § 392, p 1220 
Emergency, overexerLioii in, compliance with or¬ 
der, § 401 

Bmcigenry work, knowledge of danger, S 393, p 
1222 

Emery wheels, simple tool doctrine, | 390, p 1209 
Employers’ Liability Act, doctrine as affected, 

§ 3f>0 

Employment contract, § 372, p 1173 
Oidinaiy iisks, § 372, pp. 1173-1176 
Equal means of knowledge of defects or dangers, 
continuing work with, § 391 
Equal or better means of Imowledge of danger, 
continuing work in compliance with com¬ 
mand, § 403 

Equal or gi eater knowledge of danger, assurances 
or representations of mastci, § 401 i 
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Assumption of nsk—Continued, 

Evidence, 

Admissibility in action for injuries to serv¬ 
ants, S 518 

Weight and sufiSciency, § 52G 
Excavation, 

Evidence, { 526 

Juiy question, § 536, pp 214, 215 
Knowledge of danger, § 390, p 1205 
Latent defects or dangers, 392, p 1218 
Oidinuiy iihks incident to, 5 376 
Risks duo to mnstei’b ncgligon^^o, § 3G5 
Exporietne ol employees as aftecting, oidinary 
risks, '§ 372, p 117G 
Express agreement, validity, § 197 
Extra hazardous employment, ordinary risks in¬ 
cident to, S 372, p 1175 
Extiaoidiiiaiy risks, § 361 

Bxpiess or implied contract, § 357, p 1153 
Knowledge of danger, % 379, p 1184 
Failuie to tuinisb appliam^os or sulhcient force 
for work, knowledge of dangei, § 390, p 1199 
Farm woiker, oidinaiy iisks, § 375 
Fear of losing employment, continuing woik with 
knowledge of daiigci, § 401 
Fedeial Employers’ Liability Act, post 
Fellow servants, 

Concuirent negligence, ^ 3G8 
Failure to fuinish sulhcient force, knowledge 
of danger, § 390, p 1199 
Incompetency, §§ 311, 302 
Knowledge of danger, § 388 
NcgJigonce of, §[§ 311, 3G2 

Concurrent negligence, § 368 
Juiy question, 3 536, p 221 
Knowledge of danger, j 379, p 1186; i 
300, p 1212 

Railroad employees, § 366, p 1167 
Reliance on care of master m selection, § 
380 

Nonliability for injuries by, based on doc¬ 
trine of, S 321 

Promise to repair known defects made 
to, 3 396, p 1227 

Railroad employees, § 366, p 1167 
Reliance on care of, 3 300, p 1212 
Risks assumed, 3 322 

File damp, assumption of risks, 3 360, p 1172 
Firemen, ordinary risk, § 375, § 378, p 1181 
Flagman, ordinary rislc, § 378, p 1182 
Floois, 

Defective or dangerous floors, knowledge of 
danger, 3 300, p 1203 

Juiy questions, knowledge of danger, 3 53G, 
p 219 

Flying switches, railroad employees, 3 378, p 
1181 

Flywheels, knowledge of danger, 3 390, p 1208 
Forgetfulness of known dangers or defects, S 385 
Gallows flames, latent defects or dangers, § 392, 

p 1220 

Gearing, knowledge of danger, § 390, p 1208 
General denial, defense as available under, 3 
p 48 

Geneial knowledge of defects as charging serv¬ 
ant with knowledge of danger, | 380 
Ginner, oidmaiy risk, 3 375 
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Assumption of risk—Continued, 

Greater means of knowledge than master of de¬ 
fects or dangers, S 391 
Hammers, 

Knowledge of danger, % 390, p 1206 
Latent defects or dangers, § 392, p 1220 
Simple tool doctrme, § 390, p 1209 
Hand cars. 

Knowledge of danger, § 390, p 1210 
Latent defects or dangers, S 302, p 1220 
Hatchets, simple tool doctrine, § 390, p 1209 
Hazardous methods of work or ways of pabsage, 
selection of, § 300, p. 1214 
Headlights, noncompliance with statutory re¬ 
quirement to equip locomotive with, % 3G0, 
p 1171 

Hidden defects or dangers, { 392, p. 1217 
Hoists, 

Instructions relating to, $ 549, p 256 
Knowledge of danger, § 390, p. 1211 
Hooks, 

Knowledge of danger, S 390, p 1206 
Simple tool doctrine, | 390, p 1209 
Impbed contiact, doctrine as based on, § 357, p 
1152 

Incompetency of fellow servants, fS 311, 362 
Increase m wages, continuing work after knowl¬ 
edge of danger in consideration of, § 397 
Increased hazard after commencement of serv¬ 
ice, S 392, p 1217 

Independent contractors, servants of, § 601 
Inexperienced or youthful servants, §§ 412-420, 
pp 1239-1242 

Burden of proof, § 501, p. 82 
Oompaiative knowledge of master and serv¬ 
ant, § 416 

Compliance with commands or threats, | 417 
Instiuctions to jury, $ 549, p 255 
Knowledge of defects or dangeis, § 414 
Jury question, § 536, p 218 
Master’s knowledge of age or experience, S 
413 

Negative averments, § 492 
Obvious dangers, § 415 
Ordinary iisk, 1 412 
Place of work, § 418 
Pleading in action for injuries, | 492 
Presumption, § 501, p. 64 
Bisks outside scope of employment, § 420 
Violation of statutes, § 419 
Warnings and instructions, S 414 
Infants, 

Burden of proof, § 501, p 82 
Master’s knowledge of age or experience, § 
413 

Obvious dangers, { 415 
Ordinary risk, i 412 
Presumptions, { 501, p 64 
Bisks outside scope of employment, % 420 
Statutory provisions^ § 419 
Infirmity of employee as affecting, ordinary iisks, 
S 372, p 1176 

Injuiies to servants, negativing in action for, § 
492 

Inspection, 

Latent defects or dangeis, duty of servant, § 
381 


Assumption of iiEk—Oontinued, 

Inspection—Continued, 

Bisks inadent to, 3 374 
Instructions, disobedience of, 3 410 
Instructions to jury, action for injuries to serv¬ 
ant, 3 649, pp 253-257 

lion rods, simple tool doctrine, § 390, p 1209 
Jacks, knowledge of danger, § 390, p 1206 
Jury question, actions for injuries of servants, 3 
536, pp 211-222 

Keelsons, knowledge of danger, § 390, p 1206 
Knives, knowledge of dangei, § 390, p 1208 
Knowledge of danger, §§ 379-392, pp 1183-1220 
Appieciation of dangers, 3 3^ 

Attempt to save mastei’s property, effect of, 

§ 386 

Character of knowledge, § 388 
Complaint, 

Continuing woik after, compliance with 
commands, 3 399 

Continuing work without, §§ 393, 394, pp 
1220-1223 

Compliance with command in absence of, 3 
398 

Conduct of business in general, 3 390, p 1198 
Constitutional provisions, methods of con¬ 
ducting business, § 300, p 1198 
Gonstiuctive knowledge, f§ 3^-300, pp 1189- 
1215 

Continuing work after, §§ 303-397, pp 1229- 
1229 

Compliance with commands or thieats, §§ 
309, 401 

Consideration of increase in wages, 3 397 
Foim and sufficiency of piomise to reme¬ 
dy defects, 3 396, p 1227 
Negligence ol master, § 393, p 1221 
Notice or complaint to master, §§ 395- 
397, pp 1223-1229 

Piomise to lemedy defect or remove dan¬ 
ger, ■§ 396, pp 1223-1229 
Beliance on piomise to remedy defect, § 
396, p 1228 

Statutory piovisions, 3 394 
Without notice or complaint, 8§ 393, 304, 
pp. 1220-1223 

Emergency, work under, § 393, p 1222 
Equal or greater means of knowledge than 
master, § 391 

Assuiances or representations of master, 
§ 404 

Compliance with commands or oider, 3 
403 

Evidence as to, 3 626 
Extent of knowledge, § 389 
Extraordinary risk, 3 379, p 1184 
Failure to fuinish appliances or sufficient 
force for work, 3 390, p. 1199 
Failure to give notice of dangerous position, 
3 390, p 1215 

Fear of losmg employment, continuing work 
because of, § 401 

Federal Employers’ Liability Act, effect of, 3 
383, p 1191 
Fellow seivants, 3 388 

Piomise to lepair made to, 3 396, p. 1227 
Forgetfulnebs, § 385 
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Assuiuption of risk—Gontinued, 

Knowledg^e of danger—Continued, 

Geneial knowledge of defects as sufficient, I 
3S9 

Inciease in wages, continuance in employ¬ 
ment m consideration of, § 307 
Inexpei lonced or youthful servants, § 414 
Instructions to jury in respect of, $ 540, p 
25G 

July (luostion, <§ 536, p 217 
Latent defects and dangers, $ 381; | 302, pp 
1210-1220 

Means of knowledge, § 380 
Methods of acquiiing as affecting, § 382 
Methods of work, § 300, p 1108 
Moving or operating machmeiy or tiains, S 
390, p 1200 

Ne(essity, § 370, pp 1183-1187 
Woik under, § 393, p 1222 
Negligence of ma&tei, § 370, p 1185, § 384 
Continuing woxk after, | 303, p 1221 
Equal or greater means of knowledge, § 
301 

Statutory provisions, § 383, p 1102 
Notice 01 complaint, 

Continuing woik after, §§ 305-307, pp 
1223-1220 

Compliance with command, § 300 
Continuing work without, 393, 394, pp 
1220-1223 

Obvious defects or dangers, % 382 
Opportunity to acquire, § 388 
Oidiiiary risk, § 370, p 1184 
Physical force to compd seivant to do woik, 
§ 401 

Place of work, § 390, p 1200 
Piesumption, § 501, p 04 
Piomise to remedy defect or remove danger, 
continuing work aftei, '§ 395, pp 1223- 
1220 

Remaining in seivice after notice of com¬ 
plaint, compliance with oidei, % 402 
Rescue of mastei’s pioperty, § 380 
Right at place of work, J 300, p. 1202 
Right to lely on care of master, § 380 
Risks arising after commencement of service, 
§ 387 

Rules for conduct of work, failure to piomul- 
gate, i 390, p 1200 

Simple tools or appliances, promise to reme¬ 
dy defect, § 206, p 1220 
Statutory provisions, f 383, pp 1101-1104 
Continuing work after knowledge, § 394 
Method of conducting business, J 300, p 
1108 

Tcmpoiary forgetfulness, $ 385 
Time acquired, § 389 

Time for notice or complaint, § 303, p 1222 
Tools, machinery and appliances, { 390, p 
1205 

Continuing work after knowledge in com¬ 
pliance with command, % 401 
Uncovered or unguarded places, § 300, p. 1202 
Undci standing of nature and extent of dan¬ 
ger, !§ 380 

E^owledge of injury, admissibility of evidence 
on issue of, S 518 


Assumption of n&k—Oontinued, 

Knowledge of risk, continuance of work with, 
jury question, § 536, p 220 
Ladders, 

Knowledge of danger, ^ 300, p 3211 
Latent defects or dangeis, § 302, p 1220 
Simple tool doctiine, § 390, p 1210 
Lamps or lanterns, knowledge of danger, § 390, 

p 1206 

Latent defects or dangers, § 392, pp 1216-1220 
Duty to inspect for, ^ 381 
Evidence, 8 526 

Instiuctions to Jury on, S 549, p 257 
Juiy question, § 536, p 217 
Levers, knowledge of danger, § 300, p. 1206 
Linemen, oidinaiy nsk, § 375 
Loading and unloading, jury question, § 536, p 
215 

Locomotives, post 

Machinoiy Tools, machmeiy and appliances, 
post this head! 

Mangles, 

Knowledge of danger, § 300, p 1206 
Coveiing or guaiding, § 300, p 1208 
Matuiity of employee as aficcting, oidinaiy risk, 
8 372, p 1170 

Meat grinders, knowledge of danger, § 300, p 
1206 

Methods of work, 

Instiuctions to Jury, § 540, p 255 
Jury questions, § 536, p 215 
Knowledge of danger, § 300, p 1108 
Continuing woik after, § 393, p 1221 
Latent defects or dangeis, § 302, p 1217 
Selection of more hazaidous method, § 300, p 
1213 

Selection of own method by scivant acting 
in obedience to command of master, § 398 

Mining, 

Evidence, § 526 

Instiuctions relating to, § 549, p 256 
Juiy questions, § 536, pp. 214, 215 
Knowledge of danger, $ 300, p 1205 
Latent defects or danger, % 302, p 1218 
Ordinary risk, § 376 
Risk due to master’s negligence, § 365 
Minors Infants, ante this head 
Moving or opeiating machinery or trains with¬ 
out warnings, knowledge of dangci, 8 300, p 
1200 

Municipal employees, knowledge of danger, jury 
question, § 536, p 219 
Nature of. 

Doctrine, § 358 

Bisks assumed, 8§ 361-378, pp 1160-1183 
Necessity, woik under, knowledge of danger, 8 
303, p 1222 
Negligence, 

Element of, 8 357, p 1149, n 83 

Fellow seivant, juiy question, $ 536, p, 221 

Master, 

Burden of proof, 8 501, p. 82 
Directing servant to do work, § 308 
Knowledge of danger, 8 379, p. 1185; 8 
384 

Contmuing work after, 8 393, p 1221 
Equal or greater means of, { 391 


1125 



INDEX TO MASTER AND SERVANT 


Assumption of rl&k—Continued, 

Neglmenop—Ckintiniied, 

Master—Continued, 

Knowledge ot danger—Continued, 

Statutory provisions, !g 383, p 1192 
Presumption, § 501, p 64 
Risks arising from, §§ 362-370, pp 1161-1172 

Negligence or wrongful act of employee causing 
loss to employer, defense m action for dam¬ 
ages, S 79, p 503^ 

Nightwatchman, ordinary risk, f 375 
Notice, knowledge of danger, continuing work 
after, {§ 395-397, pp 1223-1229 
Notice by servant of defect or danger, instruc¬ 
tions 1 elating to, $ 549, p 257 
Notice to employer, admissibility of evidence on 
issue of, § 518 

Obedience to commands of master, <§§ 398-403, pp. 
1220-1235 

Inoxpei lenced or youthful servants, S 417 
Risks outside scope of employment, § 409 

Obstructions on railroad track or roadbeds, 
knowledge of danger, § 392, p. 1219 
Obvious dangers, | 388 

Assurances or representations of master, { 
404 

Attempt to save master’s property, S 386 
Compliance wrth commands of master, § 398 
Continuing work regardless, § 393, p 1221 
Inexperienced or youthful servant, 8 415 
Infants, § 415 

Instiuctiona to Jury relating to, i 549, p 257 
Jury question, § 536, p 217 
Piesumptions, 8 501, p 64 
Risks arising after commencement of serv¬ 
ice, § 387 

Use of ways, works, etc., { 390, p. 1198 

Occupational diseases, § 369, p. 1172 
Oidinary risk, 8 375 

Oil burners^ latent defects or dangers, 8 392, p. 
1220 

Opinions, knowledge of danger, 8 390, p 1208 
Opportumty to acquire knowledge of danger, 8 
388 

Orders of master, 

Compliance with, jury question, 8 536, p. 221 
Disobedience of, 8 410 

Ordinances, violation of, 8 370 
Oidinary risks, 8 371-378 pp 1172-1183 
Inexperienced or youthful servant, 8 
Elnowledge of danger, 8 379, p 1184 
Piesumptions, 8 501, p. 64 

Ovei exertion, 

Compliance with order or command of mas¬ 
ter, § 401 

Injuiies sustained by, 8 390, p 1213 

Paint brushes, simple tool doctrine, 8 390, p. 1209 
Patent defects or dangers, 8 382 
Peisonal diiection of work by master, negligence 
in respect of, 8 367 

Physical infirmity of employee as affecting, ordi¬ 
nary risk, 8 372, p 1176 
Physicians, oidiiiaiy iisk, 8 375 
Picks, simple tool doctiine, 8 390, p 1209 
Pile dll vers, knowledge ot danger, 8 390, p 1206 


Assumption of n&k—Continued, 

Place of work, 

Assurances or representations of master, § 
404 

Changing condition as work progiesoes, § 
373 

Exercise of ordinal y care and furnishing, § 
375 

Instructions relating to, 8 549, p 255 
Knowledge of danger, § 390, p 1200 

Continuing woik in compliance with 
command, § 401 

Promise to lemove, 8 396, p 1225 
Statutory provisions, § 383, p 1193 
Latent detects and dangers, 8 392, p 1218 
Negligence of master in respect to, 8 363 
Reliance on care of master, 8 390, p 1202 
Risk incident to duty ot discoveiing or rem¬ 
edying defects, 8 374 
Railroad employees, 8 378, p 1180 
Youthful or inexperienced employees, § 418 
Planers, knowledge of danger, 8 390, p 1208 
Platforms, 

Instructions i elating to, 8 549, p 245 
July question, knowledge of danger, 8 536, 
p 219 

Knowledge of danger, § 390, p 1211 
Latent defects or dangers, 8 302, p 1220 
Pleading, 

Avoidance of defense, 8 405 
Negative averments, 8 492 
Plea or answer, 8 494, p 37 
Precaution for piotection of employees, noncom- 
pliance with statute lecurnng, 8 360, p 1170 
Precautions for safety, evidence as to, 8 526 
Piesumptions, 8 501, p 64 

Instructions in actions for injuries to serv¬ 
ants, 8 540 

Progress of work, iisks caused by changing con¬ 
ditions of place, 8 373 

Promise to remedy defect or remove danger. 
Admissibility of evidence as to, 8 518 
Continuing work aftei knowledge of danger, 
8 395, pp 1223-1229 

Promise to repair, continuing work in accord¬ 
ance with. 

Evidence, 8 526 
Juiy question, 8 536, p. 220 
Proof, defense of, 8 498 
Public policy, 8 357, p 1153 

Violation of statute or rule having effect of 
law, 8 370 

Pulleys, latent defects or dangers, 8 392, p 1220 
Punches, knowledge of danger, 8 390, p 1206 
Quairymg, 

Instructions relating to, 8 549, p. 256 
Jury questions, 8 536, p 214 
Knowledge of danger, 8 390, p. 1205 
Ordinary risk mcident to, 8 376 
Risk due to master’s negligence, 8 365 
Question of law and fact, actions for injuiies to 
servants, 8 536, pp. 211-222 
Rail cutters, simple tool doctrine^ 8 390, p. 1209 
Railroad employees, 

Evidence, 8 526 

Fellow servants, negligence of, 8 366, p. 1167 
Instructions relating to, 8 549, p. 256 
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Assumption of Ti<k —Oontinnod, 

Bail road employees—Continued, 

Juiy questions, ^ 5.S6, p 214 
Knowledge of danger, 

Stalntoiy piovisions, § 383. p 1103 
Tiacks, loadbcds and yaids, § 390, p 
1203 

Known defects and dangers in tiacks, etc, 
§ 390, p 1203 

Latent defeats oi dangers, S 302, p 1218 
Negligence ot master, § 300, pp 1100-1109 
Oidinary risks incident to operation, ^ 378, 
pp 1180-1183 
Overexertion, § 390, p 1213 
Belianc'e on, 

Assuiaiices of master, § 404 

Continuing woik on, jury question, § 
530, p 220 
Caie or mantel, § 380 

Place of w'oik, § 390, p 1202 
Bcplication or reply avoiding defense, action for 
111)111 les of servant, § 495 
Repieseiitations of mastei, §§ 404-409, pp 1235- 
1238 

Repaiis having been made, § 406 
Requisites and siifhciency, § 405 
Rescue of master’s piopeity, knowledge of dan- 
gei, § 380 

Revolving bhafts, knowledge of daiigci, § 390, p 
1207 

Right at place of work, knowledge of danger, § 
390, p 1202 

Risks aiisiiig after commencement of service, ! 
392, p 1217 

Risks aribiug from negligence, § 362-370, pp 
3101-1172 

Rollcis, knowledge of danger, § 390, p 1208 
Ropes, 

Knowledge of danger, § 390, p 1207 
Latent defects or dangeis, § 392, p 1220 
Rule of employer, relieving from liability for m- 
luiy, § 273 

Rules and legulations, disobedience of, § 410 
Rules foi conduct of work, failine to promul¬ 
gate, knowledge of danger, § 390, p 1200 
Safety Appliance Act, § 309, p 1170 
Salety of employees, noiiconipliancc wdh statu- 
toiy lequiiemeiits, § 300, pp 1109-1172 
Saws, knowledge of danger, § 390, p 1207 
Cioveimg or guarding, § 390, p 1208 
Scaffolds, 

Instructions relating to, § 459, p 255 
Knowledge of danger, § 390, p 1211 
Latent defects or dangers, § 392, p 1220 
Scope of employment, risks outside of, §§ 407-409 
Compliance with commands, § 407 
Voluntarily exposing to, § 408 
Youthful or inexperienced employees, § 420 
Scrapers, knowledge of danger, § 390, p 1207 
Selection of moie hazaidous method of woik, § 
390, p 1213; § 392, p 1218 
Selection of more hazaidous ways of passage, § 
390, p 1214 

Self-starting machinexy, latent defects or dan¬ 
geis, § 392, p 1220 

Set screws, knowledge of danger, covering or 
guarding, $ 390, p. 1208 


Assumption of iisk—Continued, 

Shafts, 

Knowledge of danger, oovermg or guarding 
§ 390, p 3208 

Latent defects or dangers. § 392, p 1220 

Shipping, oidi'iaiy risks incident to, § 377 
Shovels, simple tool doctiine, § 390, p 1209 
Simple tools and appliances, 

Assuianccs or repi csentation of master, 9 
404 

Knowledge of danger, § 390, p 1208 

Skids, knowledge of dangci, § 390, p 1207 
Special statutoiy provibions, elTect of, § 383, pp 
1191-1194 

Spikes and spike mauls, simple tool doctrine, 9 
390, p 1200 

Spiags, knowledge of danger, 9 300, p 1207 
Stan ways, juiy question, knowled^ of danger,. 
586, p 219 

State Employers’ Liability Act, doctiine as cf- 
teeled, § 300 

State hospital or sonitazium, physician or nur^^e 
in, § 375 

Statutory piovlslons, 

Actions for injuries to servants, § 536, p. 
212 

Disohodionee of, § 410 

Iiisti actions to jiiiy In accoidance with, § 
540, p 256 

July question, 9 536, p 212 
Knowledge of danger, § 383, pp 1191-1194 
Continuing woik after, § 394 
Methods of conducting business, 9 390, 

p 1108 

Noncomplinnce with requirement for safety 
of servants, § 309, pp 1169-1172 
Safety of servant, noncompliance with, § 
369, pp 1169-1172 

Simple tools and appliances, § 300, p 1209 
Youthful or inexperienced employees, § 419 

Stepping boards, knowledge of danger, § 390, p. 
1207 

Subsequent alterations or improvements, right of 
seivnut to demand, § 300, p 1108 
Sudden emcigency, evidence as to, § 526 
Switches, knowledge ot dangei, § 300, p 1207 
“T” mils, simple tool doctiine, § 390, p 1209 
Tables, knowledge of dangci, § 390, p 1207 
Telltales, 

Latent defects or dangers, § 392, p 1220 
Noncompliauc'e with statutory requiremonts, 
9 369, p 1171 

Tcmpoiaiy foigetfulness of dangcis or defects, 
ellect of, 9 385 

Thieats Commands or threats, gcneiolly, ante 
this head 

Tig picks, simple tool doctiine, § 300, p 1209 
Time, Icnowledge of danger, § 389 
Tongs, simple tool doctrine, 9 390, p 1209 
Tools, machinery and appliances, § 201 

Assurances or lepresentations of master, § 
404 

Compliance with commands or threats, § 398 
Exercise of ordinary care in furnishing ap¬ 
pliances, § 375 

Instructions i elating to, 9 649, p 255 
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Assumption of risk—Oontinued, 

Tools, machinery and appliances—Continued, 
Knowledge of danger, § 300, p 1205 

Continuing work after, § 303, p 1222 
Compliance with command, § 401 
Failure to furnish, § 300, p 1199 
Piomise to remove, § 39G, p 1225 
Statutory provisions, § 383, p. 1103 
Knowledge of risk, failure to furnish appli¬ 
ances, § 390, p 1199 

Latent defects and dangers, § 392, p 1219 
Negligent failure to furnish, § 3G4 
Noncompliance with statute ielating to, § 369, 
p 1171 

Beliance on care of master, § 390, p. 1207 
Bisks incident to duty of discovering oi 
remedying defects, § 374 
Ballroad employees, § 378, p 1180 
Use for purposes not intended, §§ 410, 411 
Track laborers, railroads, $ 378, p 1182 
Tiestles, knowledge of danger, § 390, p 1207 
Trolley wires, knowledge of danger, § 390, p 1208 
Tiucks, knowledge of danger, § 390, p 1207 
Turntables, knowledge of danger, $ 390, p. 1207 
Uncovered or unguaided machinery or appli¬ 
ances, knowledge of danger, § 390, p 1208 
Uncovered or unguarded places, knowledge of 
danger, § 390, p 1203 

Unnecessary occupation of dangerous position, § 
300, p 1214 

Use of appliances for purposes not Intended, §§ 
410, 411 

Ventilation, § 369, p. 1172 
Vice principal, command or threat given by, com¬ 
pliance with, § 400 

Violation of lules, evidence as to, § 526 
Voluntarily exposing self to risks outside scope 
of employment, § 408 

Voluntary adoption of unsafe methods of work, 
evidence, § 526 

Voluntary nature of contract § 357, p 1149 
Wagon seat sprmgs, simple tool doctrme, § 390, p 
1209 

Wagons, knowledge of danger, § 390, p 1207 
Walks, knowledge of danger, § 300, p 1207 
Waining of dangei, § 382 

Continuing in seivice after, § 284 
Ways of passage, selection of more hazardous 
ways, § 300, p 1213 

Wheels, knowledge of danger, § 390, p 1207 
Winches and windlasses, knowledge of danger, $ 
390, p 1211 
Wrenches, 

Knowledge of danger, § 300, p 1207 
Simple tool doctiine, § 200, p 1209 
Youthful servant. Inexpeiieuccd or youthful 
sezvant, ante, this head 
Assuinnces of master, 

Assumption of ri^, ante 
Contributory negligence, reliance on, { 429 
Attorney General, Fair Labor Standards Act, litiga¬ 
tion subject to control of, § 151(30) 

Attorney’s fees, 

Fair Labor Standards Act, actions under, § 160 
(11), pp. 804-808 

Wages and other remuneration, post 
Wrongful discharge, actions for, § 57 


. Attorneys, 

I Labor relations, statement by attorney for em¬ 
ployer as properly considered in detei mining 
coeicion, § 28(14), p 142, n 85 
National Labor Belations Board, power to em¬ 
ploy, § 28(66) 

Authoritative control, lelationship as dependent on, 
§ 2, p 36 

Authority, fellow servants, distinctions in as affect¬ 
ing r^ation, § 332, pp 1098-1108 
Automatic coupleis. 

Locomotives, duty to equip with, § 227, p 054, n 
93 

Bailioad cars. 

Assumption of risks, S 369, p 1171 
Proximate cause of injuries, defect, § 258 
Statutory requiiements, S 228, p 989 
Automobiles Motor vehicles, generally, post 
Average eammgs, wrongful discharge, admissibility 
of evidence on issue of damages, § 53, p 458 
Aviation, Fair Labor Standards Act, application to 
employeis engaged m, § 151(7), p 642 
Aviatois, independent conti actors, S 3(9) 

Avoidable injuiy, 

Conti ibutory negligence, effect of, § 423 
Evidence in action for injuries to seivants, plead¬ 
ing as affecting, § 409, p 48 
Awnings, independent contractors, inheient danger in 
electing as respects liability for injuries, § 590, 
p 362 

Axes, assumption of risk, simple tool doctrine, § 390, 
p 1209 
Back pay. 

Actions for, statutory provisions, { 160(1) 
Agieement fixing rate until development of busi¬ 
ness, § 110, p 543 

Arbitration of labor disputes, § 28(121), p 347 
Labor Belations Boards, lemand to board in re¬ 
spect of issues involving, § 28(138) 

National Labor Belations Board, 

Disci etion as to ordering, § 28(133), p. 377, 
n 28 

Modification of older granting, S 28(133), p 
380, n 47 

Power to Older, § 28(119), pp 335-<145 
Beinstntement of employees dischaiged because 
of union activities with, evidence Justifying 
order, § 28(100), p 308 

Unfair labor practices, order requiring, state 
board, § 28(109), p 319 

Baggage truck, iniuries to servant, negligence of 
master, jury question, § 534, p 176 
Bailiffs, term seivant as mcluding, § 1, p 26, n. 15 
Ballots, collective baigaiiimg, election of bargaining 
representative, § 28(33), p 180 
Banisters, staiiways, negligence of master, failing to 
provide, jury question, § 584, p 187 
Bankruptcy, breach of employment contract arising 
from nonemployment because of, § 35 
Banks, 

Cashier, lien for salary, § 143, p 607 
Employees, labor relations, statute dealing with 
as mcluding, § 28(11) 

Fair Labor Standaids Act, applicaton to employ¬ 
ers engaged in, S 151(7), p 642 
Labor Belations, stotutes legulaling as applying 
to, § 28(5) 
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Baiboi shops, 

Fair Labor Standaids Act, exemption fiom pro¬ 
vision, § 151(14), p 078 

Respondeat snpeiioi, liability of owner under 
doctrine of, § 575, p 332 

Bargaining repicsentative Ckillective bai gaining, 
post 

Bargaining units, collective bargaining puiposes, § 
2S(2S), pp 171-174 
Barges, 

Assumption of risk, latent defects or dangcis, § 
392, p 1220 

Fair Laboi Standaids Act, exemption of em¬ 
ployees on, § 151(15) 

Barrels, contiibutoiy negligence, inspection for latent 
defects or dangers, § 447, p 1270 
Bairiers, dangerous machinery or appliances, § 231 
Bartenders, lien for wages, S 143, p 008 
Baseball players, 

Compensation, contract fixing, $ 110, p 543 
Sale of, § 04 

Beauty culture, minimum wages, operatois, | 152, p. 
743, n 85 

Beauty shops, negligence of servants, liability to cus¬ 
tomer under doctiine of respondeat supeiior, § 
57«), p 332 

Bees, Fair Labor Standards Act, exemption of em¬ 
ployees of those engaged In raising, S 151(17) 
Belts, 

^sumption of risk, 

Knowledge of danger, § 300, p 1206 

Guarding or covering, § 300, p 1208 
Latent defects or dangeis, 392, p 1220 
Contributory negligence, jury questions, § 537, p. 
231, n 45 

Covering or guarding, negligence of master, Jury 
question, § 534, p 187 

Negligence of master in respect of, questions of 
law or fact, § 534, p 175 

Beneficiaries, death benefit certificate issued by relief 
or benefit associations, § 1G9, p 832 
Benefit departments or associations Relief and ben¬ 
efit departments oi associations, generally, post 
Best method of woik, use of as icquired, § 260 
Bias, 

National Labor Relations Board, Older as invali¬ 
dated by, § 28(120), p 367 
Settlement of labor disputes, person conducting 
hearing, § 28(1(M) 

Bill of particulars, National Labor Relations Board, 
harmless erroi m denial of request for, { 28(129), 
p 368 

Bills of lading, Fair Labor Standards Act, goods as 
including within meaning of, § 151(7), p 641 
Bits, assumption of risk, latent defects or dangers, § 
302, p. 1220 

Bituminous Cosl Conservation Act, 

Hours of labor, validity of provision fixing, { 15, 
p. 101 

Minimum wages, vahdity of provisions relating 
to, § 151(2) 

Blacklisting, discharged employee, 3 45 

Breach of contract between employer and em¬ 
ployee's representative, damages as recovera¬ 
ble for, § 28(120) 

Blank ballots, collective bargaining, election of bar¬ 
gaining repicsentative, § 28(33), p 181 


Blanket aibitiation clause, collective baigaining con 
tract, § ^8(72) 

Blanket orders, National Labor Relations Board, f 
28(111), p 325 
Blasting, 

Assumption of iisk, 

Jury questions, § 536, p 215 
Knowledge of danger, § 300, p 1206 
Care required of master employing others in con¬ 
ducting operations, § 222, p. 943 
Contiibutoiy negligence, 

July question, § 537, p 236 
Piecautions, § 454 
Fellow servants, 

Negligence with rcgiird to, Jury question, § 
535, p 200 

Warning of, § 333, p 1124 
Independent conti actor, § 3(0) 

Inspection aftei, duty of employer, § 235, p 000 
Statutory provisions, violations of, admissibility 
of evidence, § 508 
Block signal system, lailroads, 

Assumption of risk for failure to maintain, 
knowledge of danger, § 300, p 1204 
Warning of stalled tram as essential in case off 

§ 261, p 1020 

Blocks and tackles, assumption of nsk, simple tool 
doctrine, § 390, p. 1200 

Board, wages and other lemuneration, furnishing in 
addition to, § 09 

Boarding moving cars or locomotives, contributory 
negligence, violation of rule or oiders, § 459, p. 
1300 

Boaiding trams, duty of railroad to employees board¬ 
ing, § 261, p. 1018 
Boards, 

Labor relations boaids or commissions, generally, 
post 

National Labor Relations Board, generally, post 
National Mediation Board, generally, post 
National Railroad Adjustment Board, post 
Public commissions, boards and ofilcers, post 
Boiler Inspection Act. Federal Boiler Inspection Act, 
geneially, post 

Boilers, latent defects or danger^ 

Assumption of risk, § 302, p 1220 
Duty of servant to inspect for, $ 381 
Bonds, Fair Labor Standards Act, goods as included 
within Act, § 151(7), p. 641 
Bonus, 

Employment contract providing conditions in re¬ 
spect of, validity, § 6^ p 68 
Overtime compensation. 

Deduction fiom amount due, { 151(26), p 
702 

Fair Labor Standards Act, { 151(26), p 700, n. 
9 

Liability for additional compensation as 
chargeable against, § 160(12) 

Regular rate of pay for puiposc of as in¬ 
cluding, § 151(26), p 705 

Right of employee m respect of, § 98, pp 528-531 
Wages and other remuneration, post 
Wrongful discharge, rights of employee to as 
element of damage, § 58, p 465, n. 68 
Booking agent. Fair Labor Standards Act, coverage, 
§ 151(9), p 658, n 41 
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Bookkeepers, 

Labor relations, responsibility of employer fot 
conduct of, § 28(14), p 142, n. 83 
Lien for wages, § 143, p. 607 
Booth renting, unfair labor practice^ adoption of 
plan as alternative to going out of business, § 
28(46), n 10 
Boycott, 

Damages sustained as result of, action for dam¬ 
ages against union, § 28(71) 

Unfair labor piacticc, § 28(63) 

Galling stiike without following law, order 
forbidding, § 28(109), p. 320 

Brakemen, 

Assumption of nsk, ordinary nsk, J 878, p 1181 
Attempbng repairs as within statute relating to 
liability for injuries while engaged in cou¬ 
pling, § 228, p 905 
Contributory negligence, 

Boarding or alighting fiom moving cars or 
locomotives, § 453, p 1282 
Coupling and uncoupling cars, § 456, p 1287 
Disobedience of rules or order, § 459, p 1298 
Guarding against obstruction on or near 
track, S 456, p. 1287 

Fellow servants, § 327, p 1088; § 332, pp, 1104, 
1106 

Statutory provisions, S 348 
Warning of danger, { 263, p 1023 
Brakes, 

Ck>ntributory negligence, inspection for latent 
defects or dangers, § 447, p 1270 
Railroad cars, requiiements of Fedeial Safety 
Appliance Act, { 228, p. 966 
Breach of contract, 

Collective bargaining agreement, 8 28(41), p 198 
Actions for breach of contract between em¬ 
ployer and representative, 8 28(120) 
Contracts of employment, post 
Wrongful discharge, generally, post 
Breach of duty. 

Burden of proof in action for injuries to servants, 
8 501 p 68 

Pleading in action for, 8 490, pp 17, 26 
Breakage, machines dangerous by reason of, guard¬ 
ing, 8 232, p 985 

Bribery, criminal liability for bribing servant with 
intent to influence i elation, 8 639 
Bricklayers, independent con [motors, liability for in¬ 
juries to others, 8 590, p. 362 
Bridges, 

Contributory negligence, inspection for latent de¬ 
fects or dangers, 8 447, p. 1270 
Fair Labor Standards Act, application to. 

Employers engaged In construction, 8 151(7). 
p. 643 

Employees engaged In repairs, 8 151(9), p 659 
Railroads, post 

Briefs, labor relations boards, proceedings to enforce 
order, 8 28(127) 

Buildings, 

Construction. 

Assumption of risk, Jury question, 8 536, p. 
215 

Fair Labor Standards Act, application to em¬ 
ployers engaged in, 8 151(7), p 643 


Buildings—(Continued, 

CoustiTLCtion—Continued, 

Fellow servants. 

Different department rules, 8 331, p 1096 
Employees engaged in, 8 327, p 1090 
Independent contractors. 

Inherent danger as respects liability for 
injuries to others, 8 590, p 363 
Persons engaged in, 8 3(9) 

Contractors, Fair Labor Standards Act, em¬ 
ployees as within coverage, 8 151(9), p 658 
Injuries to servants. 

Negligence of master. Jury question, 8 534, p 
182 

Result of defect, proximate cause, 8 253 
Operations, mstxucting and warning servants en¬ 
gaged in, inexperienced or youthful scivants, 
8 306, p 1067 

Safe place to work, duty of master to furnish, 8 
219, pp 928-934 

Superintendent, labor relations^ employees within 
statute 1 elating to, 8 28(12), n 62 
Bulkheads, assumption of risk, knowledge of danger, 
8 390, p 1206 

Bulls, injuries to servant, evidence as to vicious pro¬ 
pensity, 8 524, p 125, n 21 
Bumps, railroad trains, liability for injuries to train¬ 
men caused by, 8 261, p 1018 
Burden of proof. 

Assumption of risk, 8 501, p 81 

Instiuction upon in action for injuries to 
servant, 8 540 

Constitutional provisions, actions for injuries to 
servants, 8 502 

Contributory negligence, 8 501, p 83 

Instiuction on m actions for injuries to serv¬ 
ant, 8 540 

Statutory provisions, 8 502 
Criminal prosecutions, violation of statute regu¬ 
lating relation, 8 14, p 96 
Employment contracts. Contracts of employment, 
post 

Employment relationship, 8 12 
Enticing servant to leave employment. 

Action for damages, 8 627 
Prosecution for, 8 636 

Fair Labor Standards Act, actions under, 8 160 
(S), p 790 

Federal Boiler Inspection Act, actions under, 8 
501, p 77 

Federal Employers’ Liability Act, post 
Hours of labor, actions to recover penalty for 
violation of law, 8 23 

Injuries to servants, actions for, 8 501, 502, pp 
52-86 

Instructions on, 8 540 

Master against thud peison, 8 622, p 426 
Injuries to third persons, actions for, § 615, p 304 
Interference with relation by third peisons, pi os 
ecutions for, 8 636 

Inventions by employees, actions relating to^ 8 
73, p. 49^ n. 12 

Labor contract statute, prosecution of employee 
for violation, 8 60, p 508 
Labor relations boards, 

Contempt proceedings for failure to comply 
with order, 8 28(142) 
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Uuiden of proof—Continued, 

Labor relations boards—Continued, 

ProceediIlf'S foi enfoxcement or renewal of 
orders, § 2S(135) 

Malicious piocurcment of discharge, actions for, 
§ C31 

Medical attention, action for breach of contract 
to furnish, S 163, p 818 

Neglis:cncc or wrongful act of employee causing 
loss to employer, action by employer for dam¬ 
ages, 79, p 504 

Relationship of master and servant, § 12 

Actions for injuries to third peisons, § 615, p 
304 

Relief and benefit depaitments or associations, 
actions for benefit, § 169, p 836 
Statiitoiy piovisions, actions for injuries to serv¬ 
ants, § 502 

Unfair labor piactices, proceedings to prevent, § 
28(93), pp 280-283 

Wages and other remuneration, post 
Wrongful discharge, actions foi, § 53, p 454 
Business, existence of relationship while perfoim- 
ing service without pay, § 2, p 39 
Business advances, lelationship as arising between 
employees and one making, § 2, p 31 
Business codes, disclosiiie by employee on termination 
of employment, § 72, p 485 
Business depieciation, retienchment during as ex¬ 
cuse for failuie of employer to furnish work, § 
61 

Business development, commissions on, constiuction 
of contracts allowing, § 90, p 520 
Butcher shops, diingeious machinery, statute requir¬ 
ing guaiding as applicable to, § 232, p 982 
By-lav\s labor organizations, necessity, ( 28(15), p. 
148 

Bystanders, injuries to bystander requested to aid In 
staiting automobile, liability, § 177, n 74 
Gable ties, contributory negligence, inspection for 
Intent defects or dangers, § 447, p 1270 
Gables asbumption of risk, knowledge of danger, !§ 
390, p 1208 

Galcimilling, independent conti actors, inherent danger 
ns lespects liability for injuries to others^ § 590, 
p 362 

Ghnt hooks, contributory negligence. Inspection for 
latent defects or dangers, § 447, p 1270 
Garbon bisulphide poisoning, employee’s right of ac¬ 
tion for, § 482 n. 7 
Gore, 

Gontnbutory negligence, post 
Master to protect servants from injuries, §S 183- 
183, pp 877-883 

Inexperienced or minor servants, § 185 
Pleading degree of care requiied as to servant in 
action for servant’s injuiies, § 490, p 17 
Caretakers, overtime pay, time spent in standby 
capaci^ as included in working time, S 151(28), 
p 716 

Carpenter’s helpers. 

Assumption of risk, ordinary risk, { 375 
Warning or instruction of danger, necessity, § 
205 

Garners, 

Application of, 

Hours of Service Act, { 19 


Gamers—CJontinuod, 

Application of—Continued, 

Railway Labor Act, § 28(5) 

Federal Employeis’ Liability Act, generally, post 
Fedeial Safety Appliance Acts, absolute and 
con tinning duty to piovide and keep in sate 
condition appliances specified, § 227, p 953 
Hours of labor, 

Action to recover penalty for violation of 
law, § 23 

Application of Hours of Service Act, § 19 
Emeigencies and otbei happenings excusing 
violations, % 22 

Hours of SeiMce Act, §§ 18, 19 
Inteiiuption of continuity of seiMce, § 20 
Penalty for violating law, § 23 
Report of excessive hours, § 21 

Penalty for failure to make, § 23 
Laboi disputes. 

Jurisdiction, 

National Railroad Adjustment Board, S 
28(74), p 261 
State courts, § 28(71) 

Settlement, 

Administrative proceedings, § 28(69) 
Conditions precedent to proceedings be¬ 
fore Mediation Board, § 28(75) 
Submission to aibitration, § 28(73) 

Safe instrumentalities and places for work, duty 
to furnish, { 212, pp 919-922 

Cars, 

Contributory negligence, post 

Coupling and uncoupling Railroad cars, post 

Railroad cars, generally, post 

Case, injuries to third persons, action on as proper 
remedy, § 611 

Cash, minimum wage and overtime pay, payment In. 
§ 151(27), p 712 

Casual woikers, wages, prompt payment on discharge. 

statutory provisions, $ 156, p. 763 
Cattle guards, railroads, duty to employees to provide^ 
S 220, p 075 

Causal connection between negligent act and injury to 
seivant, liability of master as dependent on. | 
187 

Cause, employment contract, rescission for, S 9, pi 
82 

Cause of injury to servant. 

Admissibility of evidence, § 505 

Similar facts and occui rciices, § 511 
Burden of proof, § 501, pp 66, 71; S 540 
Instructions in actions tor, S 544 
Presumptions, | 501, p 55 
Instruction on, § 540 
Pleading, § 490, p 26 

Questions of law and fact, 9 533, pp. 152-164 
Weight and sufficiency of evidence, § 522, pp 115- 
121 

Cease and desist orders, 

National Labor Relations Boaid, post 
Status of order of labor relations board as in¬ 
junction when sustained by court, 9 28(140) 
Unfair labor practices, post 

Certainty, 

Employment contract, § 6, p 68 
Commissions, | 90, p. 619 
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Oertainty—Continued, 

Employment contract—Continued, 

Defense ot unceitainty in action for breach, 
§ 11. P 85 

Pleading, action for injuries to seivont, fi 489, p 
15 

Certification, collective bargaining, representative for, 
§ 28(34) 

Cessation from work for brief period, liability of em¬ 
ployers for injuries duimg, § 181, p 877 
Cham store system, Fair Labor Standards Act, em¬ 
ployees as within coverage, S 151(1'!). P 876 
Chains, 

Assumption of risk. 

Knowledge of danger, § 390, p 1206 
Latent defects or dangers, § 392, p 1220 
Contributory negligence, inspection for latent de¬ 
fects or dangers, $ 447, p 1271 

Chairs, 

Assumption of risk, latent defects or dangers, { 
392. p 1220 

Latent defects or dangers, duty of employee to 
inspect for, § 381 

Challenge of right to vote, collective bargaining, elec¬ 
tion of bargaining representative, S 28(33), p 180 
Change in business, termmation of employment, ] 34 
Change of. 

Beneficiary, death benefit certificate Issued em¬ 
ployee by relief or benefit associations, § 169, 
p. 832 

Employment, solicitation of customers of former 
employer, § 72, p 485 

Belation as between master and third persons, 
liability for injuries to seivants affected by, 
§ 180, p 871 

(Character, wrongful discharge, damages as recover¬ 
able for injuries to, § 58, p 469 
Charges, Labor Relations Board, 

Condition piecedent to issuance of complaint, §§ 
28(75), 28(80) 

Persons authonzed to file, § 28(83) 

(Charitable enterpiises, labor relations, statutes deal¬ 
ing with as applying, § 28(6) 

Charitable work, mjuries to third persons, liability of 
master under doctrine of respondeat superior, § 
571, p 319 

Charter, labor organizations, necessity, § 28(15), p 
148 

Charterers, Independent contractors, liability for in¬ 
jury as result of work done under, § 591, p 368 
Chastisement, right of employer to chastise employee, 
§ 76 

Chauffeurs, negligence or wrongful act resulting in 
loss to employer, liability, § 79, p 502 
C^eck, wages, payment by, penalty for refusal to pay, 
§ 156, p. 764 
Chedc-off, 

Ckillective bargamiiig, 

Designation of bargaining lepresentative by 
signing check-off card, § 28(27) 

Validity of contract provisions foi check-off 
of union dues, S 28(40), p 103 
Deduction from wages of union dues and assess¬ 
ments, § 103; § 157, p 760 
Preference, paying to oiganizntion icprcsentiiig 
majority as, § 28(52), n 73 


Check-off—Continued, 

Unfair labor practice, dosed shop contract, S 
28(62) 

Gheckweighman, 

Statutory provisions, employment by mmers, § 
158 

Union employee, status os withm statute regu- 
latmg labor lelations, § 28(11) n 26 
Chemicals, warning and mstructiiig servants as to 
dangers m handling, § 303 

Chicken ladder, safe appliances, simple appliance as 
respects liability to furnish, § 210, n ^ 

Child Labor Laws Infants, post 
Childbiith, abandonment of work because of confine¬ 
ment in, right to recover compensation earned as 
affected, § 85 

Children Infants, generally, post 
Chisels, 

Assumption of risk. 

Knowledge of danger, § 390, p 1206 
Latent defects or dangers, g 392, p 1220 
Simple tool, 

Assumption of risk, g 390. p 1209 
Liability of master to furnish safe tools and 
appliances, § 216, n 97 
Status as respects duty of employei to in¬ 
spect, § 235, p 091, n. 78 

Choses in action, hen for wages os attaching to, g 
145 

Christmas bonus, separation from employment prior 
to payment, lights as to, g 98, p. 529, n 98 
Chutes, 

Guaiding to protect servants, § 234 
Jury question, injuries to seivant, § 534, p 184 
Circuit Ck)urt of Appeals, minimum wages, leview of 
order fixing, § 151(32), p. 731 
Circumstantial evidence, 

Assumption of nsk, g 526 

Cause of injury to secant shown by, § 522, p 117 
Ckintributoiy negligence, § 527 
Dangerous machinery or places, knowledge of de¬ 
fects or danger, g 524, p 124 
Employment contract, fiaud inducing, g 6, p. 68 
Injuries to servant. 

Cause of injury, g 522, p 117 
Knowledge of defects or dangei shown by, § 
524, p 124 
Negligence of. 

Fellow servant, g 525 
Master, g 524, p 123 
Sufficiency, g 520 
Injuries to thud persons, 

Couise of employment, tortious act commit 
ted m, § 615, p 406 

Relationship of master and servant, g 615, p 
405 

Labor Relations Board’s rdiiance on, g 28(95), p 
285 

National Labor Relations Board, 

Conclusiveness of findings based on, g 28(136j 
p 396 

Safe place to work, g 524, p 125 
Tools, machinery and appliances, negligence Oi 
master, g 524, p 125 
Unfair labor practices, g 28(96) p 290 

Dischaige because of union activities, g 2cr 
(100), p 307 
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Oircumstantiol evidence—Continued, 

Uiifan labor practices—Oontmued, 

Domination of and inteiference with labor 
oi-ganizntion, § 2S(P8), p 2f)9 
Civil eiigrinocrs, lien foi wages, § 143, p 608 
Civil law, federal civil rule, recognition, § 321 
Civil Rights Law, respondeat supeiior, doctrine as 
applicable with respect to violation of, § 575, p 
331 

Clamps, assumption of nsk, simple tool doctrine, $ 
390, p 1209 

Class actions. Fair Labor Standaids Act, actions for 
wages and penalties, § 160(0), p 781 
Claw bais, assumption of risk. 

Knowledge of danger, § 300, p. 1206 
Simple tool doctrine, § 390, p 1209 
Clean hands, reinstatement of striking employees, 
piincipal as applicable, § 28(119), p 312, n 92 
CleaiaucG card or letter, dischaiged employee, duty 
of employer to give, § 45 
dealing land, independent contractor, § 3(9) 

Cleiks and clerical employees, 

Fair Labor Standards Act, § 151(9), p 656 
Lien for wages, § 142, § 143, p 007 
Teim seivant as embiacing, § 1 p 26, n 15 
Climatic conditions, railroads, liability for injuiies 
to employees resulting from, § 220, p 946, n 32 
Closed shop, 

Agi cement or contract. 

Action as maintainable by union to prevent 
bleach, § 28(71), p 252 
Collective bargainmg. 

Binding effect of piovisions, § 28(41), p 
199 

Necebsity of agreeing with union on is¬ 
sue, § 28(38), p 191, n 69 
Validity of provision, § 28(40), p 103 
Concerted activities of labor union with ob¬ 
ject of gaming, legality, § 28(19), p 152 
Dibcharge of employee because of oi pursu¬ 
ant to agieement. 

Burden of proof, § 28(93), p 282 
Reinstatement order, § 28(100), p. 319, tl 
58 

Unfair labor piactice, § 28(49), p 223 
Encouragement by employer of membeishlp 
in union with which he has agieement, 
§ 28(25), p 166 
Evidence, § 28(95), p 286 
Juiisdiclional dispute between unions, right 
of employei to suppoit union havmg 
contract, § 28(52) 

Parties of proceeding to declare illegal, S 
28(85) 

Validity, § 2, p 32, n. 88 
Ckillective bargaining. 

Binding efiect of provisions, § 28(41), p 199 
Employei dominated unions, dosed shop 
agieement with, § 28(40), p 194 
Necessity of xeaching agreement on issue, § 
28(38), n 69 

Subject for collective bai gaming, § 28(22) 
Validity of contract provisions, § 28(40), p 
193 

Unfair labor practice. 

Discharge of employee m accordance with 
contract, S 28(49), p 223 


Closed shop—Continued, 

Unfair labor practice—Ckmtinued, 

Statement of views in opposition to, g 28(56) 
Closing out business, termination of (employment, § 34 
Clothing shops. Fair Laboi Standaid>i Act, exemption 
fi‘om provisions, § 151(14), p 675 
Clothing, wages and othei icmnneiation, furnishing 
as part of, § 90 

Coal holes, lespondeat supoiior, doctriiio as applica¬ 
ble, § 575, p 331 
Ck>al mines and mining. 

Fair Labor Standaids Acl, application to em¬ 
ployei s, § 151(7), p 642 
Gas accumulation, inspection, g 235, p 993 
Oicicion, 

Labor unions, § 28(19), p 154 
Prevent continuing in employment, 

Civil liability, § G29 
Criminal liability, § 638 

Statutory provisions as to coeraon of employees, 
§ 27 

Unfair labor practice, g 28(15), p 209 
Evidence, g 28(97), pp 292-296 
Joining specific union, g 28(56) 

Cogs, negligence of mastei, coveimg or guarding, jury 
questions, g 534, p 187 
Cogwheels, 

Assumption of risk, knowledge of dangei, § 390, 

p 1208 

Contributory negligence, inspection for Intent de¬ 
fects or dangei s, g 447, p 1271 

Cold office, eontnbutoiy negligence, servant working 
in without complamt, g 449, n 77 
Collaboration, evidence admissible m action for inju¬ 
ries to servants, § 510 

Ckillateral benefits, back pay awaid to icinstatod em¬ 
ployees as affected by benefits received, g 28(119), 
p 345 

Collection agencies, independent contractor, § 3(9) 
Liability for torts of, g 584, p 356 
Collective bargaining, §g 28(20)-2sU2), pp 155-207 
Administrative determination of unit repiesenta- 
tion, gg 28(29)-28(34), pp 175-184 
Ambiguous provisions of contract, mterpi'etation, 
g 28(22) 

Antedated contract, g 28(41), p. 107 
Apprentices, eligibility to vote on bargaining rep¬ 
resentative, g 28(33), p. 180 
Arbitration, 

Award, enforcement, g 28(122), p 351 
Blanket arbitration clause and contract, g 
28(72) 

Condition precedent to action for wages, g 
123 

Construction of provisions for, g 28(41), p. 
199 

Provision in contract as precluding resort to 
courts for enforcement of rights, g 28(71), 
p 251, n. 25 

Stay of arbitration under clause, g 28(78) 
Unfair labor practices, refusal to arbitrate 
m accordance with contract, g 28(4^ 
Validity of piovisions of contract for arbi- 
tiation of disputes, g 28(40), p. 192 

Arm’s length, § 28(23) 

Automatic renewal of agreement ^ 28(41), p. 198 
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CoUectiTe bajrsalning—Continued, 

Ballots on election of bargaining representative, 
i 28(33), pp 180, 181 

Bargaining agents. Representative, generally, 
post this bead 

Bargaining units, § 28(28), pp 171-174 

Modification of agieements, power, § 28(35) 
p 185 

Binding effect of, 

Contract, § 28(41), p 196 
Election of baigaining representative, § 28 
(33), p 182 

Blank ballots, election of bargaining representa¬ 
tive, § 28(33), p 181 

Blanket arbitiation clause In contract, § 28(72) 
Campaigning by employees or unions prior to 
election of bargaining representatives, | 28 
(33). p 179 

Certification of bargammg representative, §§ 28 
(31), 28(32), 28(34) 

Challenge of vote, election of bargaining repre¬ 
sentative, § 28(33), p 180 

Cfiieck-off card, designation of bargaining repre¬ 
sentative by signing, § 28(27) 

Check off of union dues 

Appiopnate matter to be governed by agree¬ 
ment, § 103 

Validity of provisions for, { 28(40), p 193 
Class, negotiation with respect to matters ailect- 
Ing employees as, S 28(22) 

Cfiosed ^op, ante 

(Coercion of employees in exeicise of right as 
unfair labor practice, § 28(45), p 200 
Common agent for negotiation, employers unit¬ 
ing in designating, § 28(24) ! 

(Compelling enteiing into contiact or agreement, I 
§§ 28(38), 28(141) I 

Conclusiveness of order certifying bargaining I 
representative, S 28(34) 

Conditions of employment, § 28(22) 

Employer as authoi issed to fix conditions not 
covered by agieemont, § 28(42), p 205 
Conduct of. 

Election for bargaining representative, S 28 
(33), p 180 

Inquiiy as to proper bargaining repiesenta- 
tive, § 28(32) 

Negotiations, § 28(23) 

Person authorized to conduct, S 28(20), p 
IGS 

Proceeding for selection of bargaining repre¬ 
sentative, § 28(32) 

Confidential information, employees with as 
properly included in bargaining unit, § 28 
(28), p. 174 

Consideration, contract, g 28(37) 

Constitutional provisions, § 28(20) 

Construction, 

Contract or agreement, § 28(41), pp 195-204 
Railroads and employees, g 28(133), p. 
383 

Statutory provisions, g 28(4) 

Contest of election of bai gaming representative, 

§ 28(33), p 181 

Continuing observance after expiration of agi ce¬ 
ment, § 28(41), p 198 
C!ontinuiiig light, § 28(20} 

II 


Collective bargaining^—Continued, 

Contiacts or agieements, g§ 28(37]-28(42), pp 
189-207 

Action for bleach or enfoicement, §§ 28(71), 
28(89), 28(120) 

Arbitration, 

Clause in contract, § 28(72) 

Constiuction of provisions of con trad, § 
28(41). p 190 

Enfoi cement of arbitration award, g 28 
(122), p. 351 

Provision in contract as preclndlng re¬ 
sort to courts for enfoi cement of 
rights, g 28(71), p. 251, n 25 
Unfair labor practices, refusal to aibi- 
trate in accordance with contract, | 
28 (4G) 

Validity of provisions of contract for ai- 
bitration of disputes, § 28(-i0), p 192 
Authority of hargalmng agent to malce, § 28 
(35), p 185 

Checkoff of union dues as appiopnate matter 
to be governed by agreement, { 103 
Closed shop. 

Agreement with employer dominated uni¬ 
ons, § 28(40), p 104 

Necessity of leaching agreement on is¬ 
sue, g 28(38), p. 191, n 60 
Validity of piovisions of contract, g 28 
(40), p 193 

Compellmg entering into, §§ 28(38), 28(141) 
Courts, 

Arbitration, provision in contract as pre¬ 
cluding resort to couits for enforce¬ 
ment of rights, S 28(71), p 231, n 25 
Power to make contract for paities, g 
28(37) 

Existing contracts, condition to making 
change in, S 28(22) 

Houis of labor, compelling employer to enter 
written agreement coveiing, { 28(141) 
Illegal agreement, insistence on as indicating 
lack of good faith, g 23(23) 

Intel pi etation, | 28(22); g 28(41), pp. 105- 
204 

Parties to proceedings involving contract, g 
28(85) 

Perfoimance or breach, { 28(41), p. 108 
Action for bieach, $ 28(71) 

Contract between employer and bargain¬ 
ing representative, § 28(120) 
Discharge of employee in bieacb of con¬ 
tract, damages, i 28(120) 

Pleading in action for damages, g 28(89), 
p. 278 

Railroads and employees bargainmg agree¬ 
ment, construction, § 28(133), p 383 
Seniority rights, 

Contract as providing for arbitration, g 
28(72), n 7G 

Exclusive authority of hargalmng agent 
to contract, f 28(35), p 184, n. 84 
Individual contracts os affected § 28(42), 
p 205, n 19 

Unfair labor practice, refusal to sign written 
contract, § 28(60) 
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Collective bJirgftiiimg'—Continued, 

Oontiftcts or agiecments—Continued, 

Unilateral diaft of contemplated agreement, 
olTer of, § 28(23) 

Conlroveisies m respect of as labor dispute, | 28 
( 10 ) 

Counter pioposal, duty to furnish pursuant to re- 
qiiesf, § 28(23) 

Courts, 

Aibitiiition, provision in contract as preclud¬ 
ing icsort to courts for enforcement of 
lights, § 28(71), p 2ol, n 25 
Powei to make contract for parties, f 28(37) 
Ci«itt unions, separate baigaimng unit, § 2S(28), 
I> 171 

Deteimination of result of election for bargain¬ 
ing repicsentative, 3 28(33), p 181 
Discliaige of employee, 

Agicement as affecting light of employer to 
discharge, 3 28(41), p 200 
llreach of contract, damages, § 28(120) 

Unfair labor practice, discharge for agita¬ 
tion. § 28(49), p 221 

l>omination of labor oiganization by employer, § 
28(25), p 165 

Duiation of authority of baigaming 1 ‘epresenta- 
tivG, § 28(36) 

Duties, 

Bargaining representative, S 28(35), pp 184- 
187 

Employei to bargain or enter into contiact, 
§§ 28(21), 28(38) 

Duration of agreement, § 28(41), p 107 
Economic hardships as excusing employer fiom 
compliance with statute, S 28(21) 

Election, 

Delaying baigaining process pending, § 28 
(27) 

National Labor Relations Boaid, control of, f 
28(133), p 382 

Representative, § 28(33), pp 177-182 
Rev.ew of ordcis of labor relations boaid, S 
28(124) 

Plligibihty to vote on election of bargaining repre¬ 
sentative, § 28(33), p 170 
Employer dominated unions, 

Closed shop or union shop agreement with, § 
28(40), p 104 

Contract with as invalid, § 28(37) 
Disestablishment of union iccognized for, 
power of National Labor Relations 
Board, S 28(118), p 333 
Enc^ouraging, § 28(1) 

Enfoi cement, 

Aibitration awaid, § 28(122), p 351 
Contract, § 28(41), p 107 
Individual rights to lecover pay, action for, 
§ 122 

Existing contracts, condition to making changes 
in, § 28(22) 

Extension of agreement in absence of notice, § 
28(41), p 108 

Fair Labor Standards Act, 

Application to overiide policy, 3 151(24), p 
60G 

Exemption of peisons employed puisuant to 
agreement, § 151(23) 


Collective bai gaming—Continued, 

Foim of contiact, 3 28(30) 

Fraud, cei tidcation of bargaining agent Induced 
by. 3 28(34) 

Freedom m choice of representative, 3 28(25), pp. 

103-166, 3 2S(2G), p 1G6 
Fundamental rights, 3 ^(20) 

Globe doctrine, 3 28(28), p 174^ n. 53 
Good faith. 

Compliance with decree requiring, 3 28(111) 
Lack of, 3 28(22) 

Necessity of bai gaming m, § 28(23) 

Unfair labor practice, refusal to bargain in, 
evidence, § 28(101) 

Giicvnnces, 3 28(20) 

Individual grievances, 

Arbitiation, 5 28(72) 

Duty of negotiating concerning, § 28(24) 
Negotiation for settlement, 3 28(35), p 
186 

Power of bargaining agent to handle, | 28 
(35), p ISO 

Picscntmg to employer, 3 28(20) 

Unfair labor practice, refusal to discuss with 
employee lepiesentatives, § 28(46) 
Guaids, bargaining unit as properly including, 3 
28(28), p 174 

Heating, ceitification of bargammg icpreseata- 
tive, § 28(32) 

Houis of labor, § 28(22) 

Compelling employer to enter written agree¬ 
ment coveung, § 28(141) 

Individual claim, negotiation for settlement; 3 
28(33), p 186 

Individual contracts as affected by agreement, 3 
28(42), pp 204^207 

Individual members of labor union as bound by 
contiact, 3 28(41), p 197 
Infants, eligibility to vote on bargaining unit, 3 
28(33), p 180 

Inquiry as to proper bargaining representative, 
conduct of, 3 28(32) 

Inspectois, bargaining unit consisting of, 3 ^ 
(28), p 174, n 60 

Intciprctntion of contract, 3 28(22), 3 28(41), pp 
105-204 

Intoxicants, construction of provision authorizing 
di&chaige of employee for use of, 3 28(41), 
p 201, n 81 

Invalid contract, 3 28(41), p 197 
Joint and seveial natuie of contract, 3 28(37) 
Jublihalile acts of labor unions m connection with 
light of, 3 28(19), p 152 

Labor relations boards or commissions, generally, 
post 

Labor unions as authoiized to maintain action to 
enforce contract, § 28(71) 

Lay off, agreement as affecting right of employer, 
§ 28(41), p 200 

Libcial constiucbon of statutes providing for, 3 
28(4) 

Living standaids, consideration, 3 28(21), n. 72 
Maintenance of membership piovision, 3 28(41), 
D 197 
Maioiity, 

Designation of bargaining repiesentative, | 
28(27) 
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Collective bargalniiis--Coiitmued, 

Majonty—Continued, 

Election of bai gaining repiesentative, § 28 
(33), p. 181 

Loss of, as terminating anthority of bargain¬ 
ing representative, § 28(36) 

Notice, dispute between groups of employees 
as to majority lepresentatlon, § 28(32) 
Oiganization lepresenting free choice as 
pioper representative, S 28(26), p 166 
Status, bargaining lepiesentative, § 28(27) 
Membership card, designation of representative 
by signing, § 28(27) 

Membership dues, waiver by union for period 
prior to election of baigaining repiesenta¬ 
tive, § 28(33), p 179 

Minorities, repiesentation of own members, % 

28(26). p 166 

Minority union, authority to represent members 
in negotiations with employer, § 28(3o), p 
181 

Modiflcatio>n of contract or agreement, $ 28(37) 
Power of bargaining unit, § 28(35), p 185 
Seniority rights as affected, § 28(41), p. 261 
Mutuality, want of as affecting validity, § 28(37) 
National Labor Relations Act, post 
National Labor Relations Board, generally, post 
National Mediation Board, selection of bargaining 
representatives, discretion, § 28(133), p 382 
National oiganization, union affiliated with as 
proper representative, { 28(26), p 167 
Natuie of, 

(Contract, § 28(37) 

Proceeding, § 28(20) 

New election of representative on charge foimer 
bai gaining agent no longer represents majo¬ 
rity, § 28(33), p. 179 

Nonunion labor, validity of provisions of contract 
respecting, § 28(40), p 192 
Noriis-LaGuaidia Act, § 28(20), p 156, n 60 
Notice, 

Abrogation of agreement after, § 28(41), p 
198 

Dispute between groups of employees as to 
majority representation, S 28(32) 
Election of bargaining representative, 15 28 
(33), p 178 

Employee as entitled to notice of negotiation 
of contract by lepresentative, § 28(37) 
Number of employees, validity of provisions of 
contract respecting, § 28(40) 

Observers at polls at election of bargaining rep¬ 
resentative, § 28(33), p 181 
Open and fair mind, duty of entering discussion 
with, § 28(23) 

Open shop, labor relations statutes as precluding, 
8 28(42), p 205 
Operation and effect. 

Certification of bargaining representative, 8 
28(34) 

Conti act, 8 28(41), pp. 195-204 
Election of bargaining representative, 8 28 
(33), p 182 

Peaceful picketing, employment prior to election 
of bargaining repiesentative, § 28(33), p 179 
Permanent status, agieement as creating, § 28 
(41). p 198 


Collective bargaining—Continued, 

Person authorized to conduct negotiations, § 28 

(26), p 168 

Petition, 

Ceitiflcation as representative of employees, 
§ 28(31) 

Condition precedent to ordering election on 
choice of bai gaming representative, 8 
28(33), p 178 

Preferential shop, proposal for as excusing em¬ 
ployer from baigaiuiiig, 8 28(21) 

Piocedure, § 28(20) 

Piofit-shaiing contract as affected by agreement, 
§ 28(42), p 205, n 19 

Proof of authoiity of representative, 8 28(27) 
Propriety of teims of contract, 8 28(40), pp 192- 
103 

Public employment. National Labor Relations Act, 
8 28(7) 

Race or color, power of bargaining lepresentative 
to discriminate against employees in units on 
ground of, 8 28(35), p 185 
Railway employment, presumption, 8 28(03), p 
281 

Railway Labor Act, 8 28(2), p 118; 8 28(20) 
Ratification of contiact, 8 28(37) 

Recognition of light, § 28(20) 

Refusal to bargain except on unreasonable condi¬ 
tion, 8 28(21) 

Remedies available for violation of light, 8 28 
(09) 

Renewal of proposal to bargain, 8 28(21) 
Representative, 8 28(24) 

Acceptance or rejection of proposed wages, 8 
110, p 542 

Actions for breach of contract between em¬ 
ployer and representative, 8 28(120) 
Administrative determination of unit lepre- 
sentation, 88 28(29)-28(34), pp 173-184 
Authoiity to make contracts, 8 ^(33), p 185 
Ballots on election, 8 28(33), pp 180, 181 
Binding effect of election, 8 28(33), p. 182 
Certification, 8 28(26), p 167, 8 28(31), 28 
(32), 28(34) 

Check-off card, designation by sigmng, 8 28 
(27) 

Conduct of. 

Election for bargaining representative, 5 
28(33), p 180 

Inquiry as to proper bargaining repre¬ 
sentative, 8 28(32) 

Contest of election, 8 28(33), p 181 
Contiact with improper representative as m- 
valid, 8 28(37) 

Controversy over as labor dispute, 8 28(16) 
Determination of lesult of election, 8 28(33), 

p 181 

Duration of authority, 8 28(36) 

Duties, 8 28(35), pp 184-187 
Election. 8 28(33), pp 177-182 
Eligibility to vote at election, 8 28(33), p 
179 

Employer favored organizations, representa 
tion by, 8 28(26), p 167 
Employer representative, 8 28(24) 

Evidence, sufficiency, 8 28(95), p 287 
Exclusive authority, 5 28(33), p 184 
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Collective bjirgaiiiTn*^—<-ontiiine(l, 

Representalive—Continued, 

Extent of iiiithoiity, § 2R(3.1), pp 184-187 
Freoflom of choice, § 28(25), pp 1G3-166; § 
2S(20). p KiO 

Govemmont seizuie, pioceoclings to determine 
buig.iiiiing rcpie&entative after, § 2S(3G), 
n 79 

Giiovances, power to handle, § 28(35), p. 18(5 
Iiidcpondent union, § 28(2G), p 1G7 
Intel To I Cliches with employees in choice, § 28 
(25), p 1G3 

Majority status § 28(27) 

Moinheiship card, dobignation by signing, § 
28(27) 

Mcnibeisliip dues, waiver by union for peiiod 
piior to election of bargaining lopieson- 
tative, § 28(33), p 179 
Minority union, authority to represent mem- 
bcis 111 negotiations with employer, § 28 
(35), p 184 

National Laboi Relations Act, S 28(2), p 115, 
n 20 

National Labor Relations Boards, 

Labor oiganization tiling chaiges as re- 
quiicd to be capable of acting as, § 
28(83) 

Weight given decision of, § 28(133), p 
381 

National oigaiiization, union affiliated with, § 
28(2G), p 1G7 

New election, § 28(33), p 179 
Notice, 

Dispute between groups of employees as 
to majoiity representation, § 28(32) 
Election of bai gaming repiesentative, § 
28(33), p 178 

Employee as entitled to notice of negotia¬ 
tion of contract by representative, § 
28(37) 

Operation and effect of, 

Gei tification, $ 28(34) 

Election, § 28(33), p 182 
Organization authoiizcd to act as, S 2S(2G), 
pp lGG-169 

Permanent status, § 2S(3G) 

Presumption as to cuiitiriuiiig authority, § 28 
m), p 281 
Proceeding for. 

Determination, § 28(30) 

Selection, § 28(32) 

Proof of authority, § 28(27) 

Race or color, power of xepresentatlve to dis¬ 
ci iminnte against employees on ground 
of, § 28(35), p 185 

Recognition of chosen representative of em¬ 
ployees, § 28(24) 

Request by sfatutory baigaining representa¬ 
tive, { 28(21) 

Review of ordeis of labor relations board in¬ 
volving, § 28(124) 

Revocation of designation, § 28(30) 

Rival union, selection as representative, § 28 
(27), p 100, n 14 

Seniority rights, exclusive authority to con- 
tiact with reference to, | 28(35), p 184, n 
84 

57C J.S—72 


Collective bargaining—Continued, 

Representative—Continued, 

Setting aside election, § 28(33), p 182 
SLiike bicakers, employment us a/tccting au¬ 
thority of repiesentative foi stiikiiig em¬ 
ployees after reinsUlenient, § 28(3G), n. 
42 

Successor to favored union, § 2S(2G), p 168 
Tempoiaiy status, S 2S(3G) 

Tcimmation of authoiity, § 28(30) 

Unfair labor practices. 

Loss of majority caused by, as aflcoting 
repieseutative’s authority, J 28(30) 
Rclusal to recognize union as sole bar¬ 
gaining agent, § 28(50) 

Union membership, designation ol baigaming 
agency without, § 28(27) 

Restiamt of employees in exercise of light as un¬ 
fair labor piactice, § 28(45), p 209 
Rolroactive operation of contiact, § 28(41), p 197 
Review of orders involving rcpicscntation for, 
National Laboi Relations Boards, S 28(124) 
Revocation of designation of bai gaining repie¬ 
sentative, § 28(3G) 

Rival unions, 

Negative duty of employer not to bai gam 
with, § 28(21) 

Neiitiality of employer in contest between, S 
28(25), p 164 

Selection as bargaining representative, § 28 
(27), p 109, n 14 

Rules governing employees not coveicd by agicle¬ 
ment, employer as authorized to make, § 28 
(42), p 205 

Run-off election, selection of bargaining represen¬ 
tative, § 28(33), p 181 

Secret ballot, election of bargaining representa¬ 
tive, § 28(33), p. ISO 
Seniority rights, 

Consti action of provisions, § 28(41), p. 202 
Contract as pioviding for aibitration, § 28 
(72), p 255, n 76 

Exclusive authority of bargaining agent to 
contract with reference to, § 28(35), p 
184, n 84 

Individual contracts as affected, % 28(42), p 
20a, n 19 

Modification of contract, § 28(41), p 204 
Tcimiiiation of rights under contract, S 28 
(41). p 204 

Validity of provisions, S 28(40), p 102 
Separate groups of employees, § 28(24) 

Setting aside election of bargaining lepresenta- 
tive, § 28(33), p. 182 
Signing of contract, § 28(39) 

Statutoiy provisions, $§ 28(2)-28(4), 28(20) 

Stay of arbitration under clause, § 28(78) 

Stakes, 

Bleach of agreement not to strike, § 28(41), 

p 108 

Employment of strikebreakers as affecting 
authority of bargaining representative 
for striking employees after reinstate- 
merit, S 28(3C). p 180, n 42 
Negotiation with union duimg, S 28(24) 
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Ck>lleot]ve barf;ainlng—Continued, 

Strikes—Continued, 

Persons teiminatlng employment during as 
eligible to vote for bargaining lepre^en- 
tative, § 28(33), p 180 

Result of refusal to bargain, buiden of proof, 
§ 28(03), p 283 

Validity of provisions of contract giving uni¬ 
on right to call, 5 28(40), p 102 
Subjects of, § 28(22) 

Successor to favored union as bargammg repie- 
sentative, § 28(26), p 1G8 
Supeivisory employees, bargaining umt as prop¬ 
erly including, § 28(28), p 174 
Supplemental agreement, reading in connection 
with piincipal agreement, § 28(41), p 196 
Suspension of. 

Charter of local union as terminating em¬ 
ployer’s obligation under agreement, § 28 
(41). p 108 

Negotiations, request for further negotiations 
as essential. § 28(21) 

Term of employment, bargaining agreement as 
fixing, § 28(41) p. 107 
Termination, 

Agreement, S 28(41), p. 197 
Representative’s authority, § 28(36) 

Seniority rights under contract, § 28(41), p 
204 

Teims of contract, § 28(40), pp. 192-195 
Uncertified union, validity of contract entered in¬ 
to by employer, § 28(37) 

Unfair labor practices. 

Admissibility in evidence as to refusal of em¬ 
ployers to bargain, % 28(94) 

Application to Labor Relations Board for re¬ 
lief pending negotiations, § 28(70) 
Discharge of employee for agitation, § 28(49), 

p 221 

Encouraging membership In labor union by 
signing contract, § 28(56) 

Interference with employees in exercise of 
right, § 28(45), p 209 

Loss of majority caused by as affecting bar¬ 
gaining representative, i 28(36) 

Refusal to, 

Arbitiate m accordance with contract, S 
28(46) 

Bargain, § 28(45), p. 212, § 28(101) 
Recognize union as sole bargaining 
agent, { 28(50) 

Sign written contract, § 28(60) 

Restraint or coercion of employee in exercise 
of right, § 28(45), p 209 
Union dues, 

Check-off, 

Government by agreement, § 103 
Validity of provisions for, $ 28(40), p 
193 

Collection of, !S 28(22) 

Union membership, designation of bargaining 
agency without, § 28(27) 

Union shops, 

Agieement with employer dominated unions, 
§ 28(40), p 194 

Binding eilect of provisions, S 28(41), p. 199 


Collective bargaining—Continued, 

Union shops—Omtinued, 

Validity of provision of contract, f 28(40), p 
193 

Validity, 

Contract, § 28(40), pp 192-195 
Statutory provisions, § 28(3), p 120 
Violation of contracts, action as maintainable as 
against union for, § 28(71) 

Voluntary agreement, S 28(37) 

Wages, S 28(22) 

Compelling employer to enter into written 
agreement covering, § 28(141) 
Representatives for, acceptance or rejection 
of proposed wages, S 1^0, p 542 
Waiver of terms of contract, § 28(41), p 198 
Walk out, implied agreement respecting, § 28(41), 
p 198 

War Labor Disputes Act, f 28(20) 

Working conditions, compelling employer to en¬ 
ter mto written agreement § 28(141) 
Wnte-m votes, election of bargaimng representa¬ 
tive, § 28(33), p. 181 
Written contract as essential, § 28(39) 

Collectors, assault to enforce payment of money, lia¬ 
bility of master, $ 575, p 343 
Collieiies, term servant as embracing persons working 
in, § 1, p 26, n 15 

Collisions, railroads, care required to avoid, § 261, p 
1019 

Color, collective bargaining, power of bargaining rep¬ 
resentative to discriminate against employees 
in unit on ground of, § 28(35), p 185 
Ck>mfort of employees, constitutional provisions au¬ 
thorizing laws providing for, § 14. p 93 
Commands. Assumption of ri&k, ante 
Conunencement of action as notice of injuiy to serv¬ 
ant, S 485 

Commencement of relation. 

Conti act of employment, S 8i PP 74r-70 
Deteimimng liability for injuries, § 180, pp 868- 
873 

Inventions by employee prior to, ownership, S 73, 
p. 492 

Commercial paper. Fair Labor Standards Act, good^ 
as including withm meaning of, § 151(7), p 641 
Commissions, 

Labor relations boards or commissions, generally, 
post 

Wages and other remuneration, post 
Common agent, collective bargammg, employers unit¬ 
ing in designatmg, ^ 28(24) 

Common counts, wrongful discharge, declaration on 
as sufficient, § 52, p 448 

Common employment, fellow servants, element of, § 
331, pp. 1004^1098 

Common knowledge, warning and instructing senranc 
respecting dangers ansmg from matters § 
295 

Common law. 

Arbitration of labor disputes, $ 28(73) 

Federal Employers* Inability Act, negligence as 
determinable according to, § 173, p. 858 
Fellow servants^ 

Competency, § 312 

Liability of master for mjunes by, §§ 321- 
333, pp 1078-1126 
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Common law— Continiiod, 

Fellow serviiiits—Continued, 

Statutes (Icclaiatoiy, § 

Right of action in (.use ot injuries to servant, § 
173, p 847, § 4S2 

Right to tci minute employment, ^ 29 
Servant undei, ^ 1, p 20 
Common muster, fellow scivants, 

Employees sciving as, S 327, p 1085 
Necessity, § 330 

Common seivice statutes, fellow servants, railroad 
sections, § 340 

Common tools and appliances, inspection or lepaii. 
Duty of employoi, § 2:?.'5, p 900 

Purchase fiom reputable m-anufactuier, § 237 
Mannec and extent, § 239 

Communications, Fair Labor Standards Act, applica¬ 
tion to cniplovcrs engaged in, § 151(7), p 042 
Communications Act, icmedies of employees under, 
§ 28(C9) 

(Company unions. Employer dominated unions, gen¬ 
erally, post 

Company store, statute prohibiting employers from 
lequiring employees to trade at, S 27, p 113, n 
15 

Comparative negligence. 

Injuries to thud persons, application of rule, § 
619, p 424 

Statutoiy provisions, § 425, p 1248 

Fedeial Employers* Liability Act, admissibil¬ 
ity of evidence, § 519, p 108 
Compensation Wages and other remuneration, gen¬ 
erally, post 
Competency, 

Evidence in actions for injuries to servants, 3 503 
Fellow servants, post 

Competing hubincss, dib(‘harge of employees secret¬ 
ly engaged in, § 42, p 430 
Complaint, declaration oi petition, 

Employment contracts, actions for breach, 3 11, 

p 86 

Fair Labor Standanis Act, actions for wages and 
penalties, S 160(7), p 784 

Federal Employers* Liability Act, action under, 
§ 400, p. 29 

Injuries to servants, actions for, S3 48&-493, pp 
14-36 

Agents, avei ments as to acts or omissions to, 
§ 490, p. 25 

Assumption of risk, negativing, § 402 
Breach of duty, allegations as to, 8 490, pp 
17, 26 

Consistent allegations, § 489, p. 14 
Conti ibiitoiy negligence, negativing, S 493 
Dangerous machinery or places, averments as 
to, S 490. p. 18 
Demurrer, § 489 

Duty owed to servant, showing as to, 3 400, 
p. 17 

Essential allegations, 3 480, p 14-17 
Federal Employers’ Liability Act, allegations 
under, ^ 490, p 20 

Insulhcient force, avezments as to negligence, 
8 490, p 25 

Knowledge of danger, averment as to, 3 400, 

p 20 


» Complaint, decimation or petition—Continued, 
liijniies to scivants, actions for—Continued, 

Negative avetments, Woikmeu’s Compensa¬ 
tion Act, 8 180, p 16 
Negligence, 

Eiuployment oi retention of fellow serv¬ 
ants, averments as to, § 400, p 24 
Fellow scivants, averments as to, § 491 
InsiiUlcient foico, § 400, p 25 
Master, allegations as to, 3 490, pp 17-30 
Proximate cause, avciments as to, 3 490, p 
25 

Representatives, averments as lo acts or 
omissions through, 3 490, p 25 
Repugnancy. 8 489, p 4 
Statement of cause of action, 3 489, p 15 
Violation of statutory duty, aveimoiits as to, 
3 490, p 26 

Warning or instructing, aveimcnts as to fail¬ 
ure, § 400, p 23 

Willful 01 wanton injury, 3 400, p 30 
Injuries to third peisons, actions foi, § l>14, pp 
384-389 

Laboi contiact statutes, piosceution of employees 
foi violation, 5 SO, p f507 
Labor Relations Doaid, issuanco of complaint, 3 
28(89), p 276 

Conditions piccedont to issuance, § 2S(75> 
Oveilirac pay, actions to rcoovci, 5 100(7), p 
783 

Wage lien, enfoicement, 5 149, p 014 
Wages, action to lecovcr, § 128, p 570 , 8 100(7), 
PP 783, 784 

Wiongful dischaige, actions for, 3 52, pp 447-451 
Wrongful Intel foi enco with employment iclution, 
actions for, § 024 

Complete control, relationship as dependent on, § 2. 
p 36 

Comptessed air drills, Independent contiactors opei- 
aling, inherent danger as lospccts liability for 
injlines to others, § 5f)0, p 362 
Compiomise and settlement. 

Fair Labor Standards Act, release of liability, 

8 151(35), pp 736-741 

Fedena Employeis* Inability Act, application to 
agiecment lor, § 197 

Miniiniim wages and overtime pay, icleasc of lia¬ 
bility, 3 151(35), pp 730-741 
Wages, 

Burden of proof in action to recover, 3 120, p 
579 

Offer of compromise as defense to actions 
for, 8 125, p 568, n. 2 
Pleading as defense in action to recover, § 
128, p 573 

Compulsory arbitration, labor disputes, validity of 
statute requiiing, § 28(3), p. 123 
Compulsoty seivice, 

Fellow servant, doctiine as applying to persons 
in, § 322 

Injuries to servant as result of acts or omissions, 
liability of master, 3 100 
Conciliation, mediation and arbitration, 

Appointment and zemoval of arbitrator, 8 28(73) 
Collective bargaining, ante 

Compulsory aibitxation, validity of statute ro- 
quliing, § 28(3), p 123 
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Oonciliation, mediation and arbitration—Continued, 
Construction of collective bargaining contract 
provisions, § 28(41), p 199 
Contract of employment, reference to aibitration, 
S 32, p 417 

Disputes under collective bargaining contract, § 
28(72) 

Encouraging, § 28(1) 

EuLoi cement. 

Arbitration award under collective bargam- 
Ing agreement, § 28(122), p. 351 
Award of arbitrator, § 28(133), p 375 
Evidence, § 28(92) 

Fair Labor Standards Act, agreement as affect¬ 
ing rights under, § 151(35), p 737, n 27 
Heating, rules applicable to aibitration pioceed- 
ings, § 28(121), pp 347-350 
Jurisdiction, 

National Mediation Board, § 28(74), p 262 
Review of aibitration, § 28(122), p 351 
Labor unions, § 28(15), p 146 

Agiecment to arbitrate as disqualifying from 
acting as bargainmg agent, § 28(26), p 
167 

Modification or correction of awaid of arbitrator, 
§ 28(133), p 375 

Municipally operated power plants, § 28(7) 

Notice of pioceeding, § 28(87) 

Parties to proceedmgs, necessary and proper paiv 
ties, § 28(85) 

Pioccdure m, settlement of labor disputes, §§ 28 
(72), 28(73) 

Pi 0vision in contract as preduding resort to 
couits for enforcement of rights, { 28(71), 
p 251, n 25 

Railway labor act, generally, post. 

Settlement of labor disputes in general, §§ 28(72) 
28(73) 

Sick leave, contract as providing for arbitration 
of matteis respecting, § 28(72), p 255, n. 70 
Statutoiy piovisions, § 28(2), pp 114-120 
Construction, § 28(4) 

Validity, § 28(3), p 122 

Stay of proceedings pending arbitrations In ac¬ 
cordance with agreements, § 28(78) 
Submission in accordance with contract before 
resort to courts, § 28(71), p 250 
Subpoenas by Board of Mediation, { 28(81) 

Unfair labor practice by employer refusing to 
arbitrate, § 28(46) 

Validity of collective bargaining contract provi¬ 
sions for arbitration, § 28(40), p 192 
Wages, 

CJondition precedent to action for, S 123 
Rules applying, S 138 

Witnesses, compelling attendance before Board of 
Mediation, § 28(81) 

Conclusions of fact. National Labor Relations Board, 
conclusiveness, S 28(130), p. 389 
Condusiveness, 

Arbitration award, labor disputes, S 28(121), p 
347 

National Labor Relations Board, 

Findings and condusions, § 28(136), p 384 
Orders, S 28(116) 


Concurient negligence. 

Fellow servants. 

Assumption of iisk, § 363 
Instructions on, § 548 
Liability of master as affected, S 356 
Independent contiactors, liabilUy foi iiijniies 
caused by or lesultmg, §§ 586, 507 
Injuries to servant, 

Joint and several liability, § 105 
Liability of master, §§ 180, 252, § 533, p 164 
Thud persons, liability of employer as af¬ 
fected, § 189 

Jury questions, § 533, p 164 
Conditional acceptance, contract of employment, § 6, 
p 65, n 3 

Condition of equipment or place of woik, buiden of 
pi oof in action for injury to servant, § 501 p 73 
Conditions, 

Before and aftei injury, evidence m action for In¬ 
juries to servants, § 509 

Employment, collective bargaining, S 628(20), 
28(22) 

Employment contracts, § 6, p. 68 
Waiver, § 9, p. 80 
Ckmdition precedent. 

Action for injury to servant, g 483-485 
Pleading, § 489, p 16 

Bonus, payment as dependent on fulflllmont, § 
08, p 530 

Commissions, employee’s right to, § 90, p 521 
Injuiies to seivants, actions for, §§ 483-485 
Pleading perfoimance, g 480, p 16 
Settlement of labor disputes, proceeding or ac¬ 
tions for, § 28(75) 

Wages, 

Actions for, gg 123, 160(3) 

Payment on, g 119 

Condonation, discharge of employee, waiver of right, 
g 43 

Conduct of tiial of actions for inJuiies to seivants, 
g 528 

Ckinductors, 

Contributory negligence, guarding against ob¬ 
struction on or near track, g 456, p 1287 
Fellow servants, g 327, p. 1088 
Ckinfldential information. 

Collective bai gaining, employees with as pioper- 
ly included in bargaining unit, g 28(28), p 
174 

Employees forming corporation for purpose of 
utilizing, liability of corporation, g 77 
Implied agreement on part of employee not to 
disclose, g 72, p 484 
Confidential relationship. 

Invention of employee occupying, rights as to, g 
73, p. 488 

Trade secrets imported to employee by reason of, 
duty not to divulge, g 72, p. 483 
Confiict of laws. 

Contracts of employment, § 5 
Contributory negligence, g 426 
Federal Employers' Liability Act, burden of 
pioof, g 501, p 67 

Fellow servants, liability of master for injuries 
by, g 326 

Injuries to seivant, liability, § 172 
Contracts affecting liability, g 198 
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Conflict of laws—Continued, 

Injuiies to seivant, liability—Continued, 

Insti nctions on, in actions to recover for, § 
541 

Presumptions, § 501, p 54 
Relief and liciielit departments or associations, 
ii^lit to lieiiciit, § 170, p 838 
Gonfubing instructions, iniuues to sonants, § 538, p 
237 

ConjecLui e, 

Injuiies to servant, evidence lca\iiig cause of in- 
juiy to, jury question, § 533, p 154 
National Labor Relations Boaid, cuiiclusivcness 
of lindings resting on, § 28(130), p 394 
Goniiocting carneis, iiguries to scivaiits fiom defec¬ 
tive cars leceived, liability of leociving company, 
§ 212, p 919 

Consci*iiti\'e houis of seivice, tiain ordei opeiatives, 
24-lu)ur period, 20 
Consent, 

Contract of employment, § 5 
Modiflcatiou, § 9, p 80 
Rescission, § 9, p 81 
Tcimiiiation, § :13 

Loaning ot lining scivatit to another, H 2, p 38 
National lialior Relations Boaid, entiy of older 
on. § 28(110) 

Noiipciformance of contiact by employee, liability 
as atfccted, § 77 

Parents, employment of minor in dangeious oc¬ 
cupation, failure to secuie as negligence, § 
185 

Consent dccice, labor relations boaid, enfoicement of 
order, compliance with, § 28(141) 

Considoi«)tion, 

Beneiit plan offered by employer and accepted by 
employee, § 169, p 828 

Bonus, piomise as lequircd to be based on, § 98, 
p 528 

Collective bargaining contiact, § 28(37) 

Ck)iitiuct of employment, § 6, p GO 

Inventions by employee lielonging to employ¬ 
er under pi ovisions of, § 73, p 488 
Life employment, § 6, p 70 
Modification, § 9, p 79 
Peimanent employment, S 6, p 70 
Retioactive modification, § 0, p 80, n 02 
Contract releasing employei fiom liability for 
servant’s iniiiiy, § 107 

Extra woik, agreement to pay compensation 
for, § 97 

Injuiies to servants, contiacts leleasing employer 
from liability, § 107 

Retirement plan, lights of employees under, S 
1G9, p. 830 

Sharing in profits, contract obligation of employ¬ 
er based on, § 93 
Termination of, 

Employment, § 31, p. 415 
Relation, suriender of employment contract 
for consideration, § 33 

Wages, 

Agreement for future increase as required to 
be based on, § 110, p 545 
Forfeited wages, piomise to pay as requiied 
to be suppoited by, § 106 

Consociation doctrine, fellow seivaiits, § 331, p 1997 


Consolidation of companies, seniority rights of em¬ 
ployees, § 28(41), p 203, n 93 
Conspiracy, Fair Laboi Slandaids Act, lesoit to in 
oidei to preclude payment of compensation guar¬ 
anteed. § 151(35), p 730 
Constitutional piovisions, 

Assumption of iisk. 

Jury question, § 530, p 212 
Knowledge of dangei, § 383, p 1193 
Collective bargaining, right ot, $ 28(20) 

Conti ibutory negligence, juiy questions, § 537, p 
223 

Fellow servants, 

Fcdeial fellow servants, lailrond employees, 
§ 346 

Master’s liability for injuries by, §§ 334-.‘150, 

pp 1126-1116 

RailiDad employees, §§ 340-355, pp 1143-1116 
IIoui s of labor, public employees or eniploj ces on 
public works, § 17 
Injuries to seivanls, 

Exempting master from liability, S 197 
Piesumptions and buidcn of pi oof, § 502 
Questions of law and fact, § 529 

Negligence of mastci, § 534, p 16G 
Labor practices, § 28(2), p 129 
LalK)i lelations, § 28(3), p 122 
Questions of law and fact, 

Assumption ot iislc, § 536, p. 212 
Conti ibutory iiogliacnce, S 537, p 223 
Master’s negligence, § 531, p IbG 
Regulations on i elation, puiiiosc of piovision au- 
thoiizing, § 14, p 93 

Relief and benefit depciitnients oi associations, 
agieoiueiits as ailocted, § 170, p 840 
Self-organization of employees, guaiuiity, § 28(15), 
p. 146 
Wage-,, 

Medium of payment, § 157, pp 7(ri-76S 
Minimum wages, 

Public employees or employees on public 
woiks, § 153, p. 747 
Women and miiiois, § 152, p 745 
Construction, 

Ambiguity, employment contiact, § 7, p 72; § 8, 
p, 75 

Bonus, instrument embody mg offer or promise, i 
98, p 529 
Buildings, ante 
Collective bai gaining, 

Contract, § 28(41), pp 105-204 
Statutory provisions, § 28(20) 

Commissions, provisions for, employment con¬ 
tiact, § 00, p 519 

Contract affecting liability for injuiies to serv¬ 
ant, § 199 

Contiact to furnish medical services for em¬ 
ployees, § 163, p 817 
Contiacts of employment, post 
Deduction from, or foifeiture of, wages piovid- 
ed for, employment contiact, § 103 
Injuiies to servants, contracts affecting liability, 
§ 109 

Natuie and extent of services, contract of em¬ 
ployment, § 63 

Pleadings, Fair Labor Standards Act, actions 
uiidci, § 160(7), p. 785 


1141 



INDEX TO MASTER AND SERVANT 


Gonstraction—Continued, 

Questions of law or fact 

Contract of employment, § 131, p 591 
Kules promulgated by master, § 534, p 200 
Rules and regulations, methods of woik, § 276 
Rules pi omulgated by mai^ter, question of law oi 
fact, § 5^1, p 200 
Statutory provisions. 

Child labor laws, § 14, p. 96; > 194, p. 892 
Collective bargaining, § 28(20) 

Dangerous machinery, statutes requiring em¬ 
ployer to cover ox guard, § 232, p 981 
Employment agencies, penal provisions, S 26 
Fair Labor SUndaids Act, post 
Fedeial Boiler Inspection Act, § 227, p 955 
Federal Employeis’ Liability Act, § 173, p. 
849 

Fedeial Safety Appliance Acts, { 173, § 227, 
p 954, § 228, p 9(10 
Fellow servants, § 335 
Hours of lalior, § 15. p. 98 

Federal Houis of Seivice Act, S 18 
Labor Conti act statutes imposing criminal 
liability on employee for breach, § 80, p. 
505 

Labor lelations, 8 28(4) 

Occupational Diseases Act, | 173| p. 859 
Place for woik, § 24 
Wages, 8 156, p. 759 
Construction work, 

Fail Labor Standards Act, application to em¬ 
ployeis engaged in, 8 151(7), p 643 
Independent contractor, persons engaged in, § 
3(9) 

Constructive employment, liability of master for in¬ 
juries during, 8 180, p 868 
Constructive knowledge oi notice, 

Assumption of risk, defects or dangers of which 
servant has, 88 382-390, pp 1189-1215 
Contnbiitoi y negligence, 

(Continuing work with constructive knowl¬ 
edge, 8 434 

Effect of constructive knowledge, 88 431, 433 
Dangeious or defective places or appliances, lia¬ 
bility for injuiies to seivont as affected, 8 
248 

Warning and instructing servant, liability as 
dependent on, § 286 

Constructive service doctiine, wrongful dlsdiarge, 
Acciual of right of action, 8 49 
Recovery of wages for unexpiied term, 8 50 
Contact, machines dangerous from, guarding; § 232, 
p 985 
Contempt, 

Labor relations board. 

Disobedience of decree enforcing order, 8 
28(142) 

Violation of orders, 8 28(111), p. 324 
National Labor Relations Act, refusal to obey 
order of court requiring appealance before 
board and production of evidence, 8 28(81) 
Contest of election, collective bai gaining, election of 
bargaining representative, 8 28(33), p. 181 
Contingency, wages. 

Burden of proof in action to lecover wages, 8 
120, p 677 


Contingency, wages—(Continued, 

Evidence as to happening, 8 129, pp 582, 587 
Jury question as to happening, 8 131, p 502 
Payment on contmgency, 8 119 
Pleading in action to recover remuneration, 8 128, 
p 571 

Continual service, bonus for, rights of employee as 
to, 8 98, p 531 
Continuance, 

Labor disputes, proceedings for settlements, 8 
28(77) 

Labor Relations Board, proceedings before, 8 28 
(77) 

Continuing duty, safe place to work, employer re¬ 
quired to furnish, 8 219, p 929, n 25 
Continuing right, collective bai gaming, 8 28(20) 
Continuity of service, relationship as dependent on, 
8 2, p 40 

Continuous service, word employee as importing, 8 
p 27 
Ckmtracts, 

Assumption of nsk, doctrine as based on, 8 357, p 
1152 

Benefit plan offered by employer and accepted by 
employees, 8 139, p 828 
Breach of contract, generally, ante 
Closed shop, ante 
Collective bai gaming, ante 
Ckmsideration, geneially, ante 
Ckinstruction, generally, ante 
Employment (kintiacts of employment, gener¬ 
ally, post 

Independent contractors, 

Existence as test of rtiationship, 8 3(2), p 46 
Payment, 8 3(1), p 44 

Relationship as piesupposing, 8 3(2), p. 47 
Liability for injuiies to servants, 88 196-200, pp. 
897-900 

(Construction, 8 199 
Form and sufficiency, 8 197 
Instructions to jury on, 8 517 
Law goveining, 8 198 
Validity, 8 197 
Waiver, 8 200 

Medical attention, furnishing employees with, 8 
163, pp 816-819 

Sharing profits and losses, relationship as cre¬ 
ated, 8 2, p 30, n. 72 

Wrongful discharge, right of action for as found¬ 
ed on, 8 48 

(Contracts of employment, 88 5-11, pp 63^ 

Actions for breach, 8 Hi PP 84-90 , 8 28(71) p 
251; 8 28(89), p 278, 8 28(95), p 288 ; 8 
77; 8 129, P 578 

Anticipatory breach, right of union to sue, 

8 28(76) 

Rules governing actions for breach by em¬ 
ployee, 8 77 

Ambiguity construction, 8 7, p 72, 8 8, p 75 
Arbitiation danse, stay of aibitiation under, 8 
28(78) 

Assumption of nsk. 

Ordinary risks, 8 372, pp 1173-1176 
Voluntary nature, 8 357, p 1149 
Bankruptcy of employer as breach of, 8 35 
Basis of relation, 8 2, p 31 
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Cdutracts of employment—Continued, 

Breach, 

Actions for bioach, § 11, pp 84-90; § 28(71), 
p 251; 8 2S(S9). p 278; § 28(95), p 288; 
§ 77, 8 129, p 578 

Anticipatoiy breach, light of union to sue 
for, § 28(7G) 

Bankruptcy of emplojei, § 35 
Change in business of employer, § 34 
Conti act between, 

Emplovei and employee’s bargaining rep¬ 
resentative, damages, § 28(120) 
Employer and labor union, employee’s 
light of action as thud paity benefl- 
ciaiy, § 28(83) 

Ciimiual olfcnse, § 80, pp 505-511 
Damages, § 11, pp 84, 89, 90; § 28(89), p 
2TS, § 58, p 4G8, 8 77, 8 129, p 578, 
137 

Disclniigc of employee on giound of, 8 42, p. 
428 

Eml)OK'<!eniont as breach, § 77 
E\uUmico in action for bieach, 8 Hi PP* 87, 
88, 8 28(94); 8 28(05), p 288 
Justiiicatioii loi inducing, 8 030, p 437 
Liability of employee breaching contrac^t, §8 
* 7 <, 78 

Maliciously inducing, fiaud as element, § 
624 

Obligation of employer to initiate negotia¬ 
tions loi new coiitiact, § 28(22) 

Penalties imiioscd on employer violating ob¬ 
ligation, 8 107 

Pleading in action for damages, 8 28(89), p 
278 

Rccoiveiship as breach, 8 35 
Ilt'coveiy of wages, §§ 105, 122 
Rescission on ground of, 8 0, p 82 
Revolt to couxt by discharged employees, § 
28(75) 

Retention In employment with knowledge of 
as waiver of forfcituie of, or deduction 
fioni, wages, 8 lOO 
Wrongful discliaige, gcnczally, post 
Bui den of pi oof, 

Actions for bioach, 8 Hi P 87; § 129, p 578 
Compensation of employee, 8 129, p 577 
Fiaud and misiepicsontation inducing coii- 
tiact, 8 9, p (iS 
Modifu atioii, 8 0, p 79, n G1 
Cause, rescission for, 8 9, p 82 
Certainty, § G, p 68 

Defense of uncertainty as available In ac¬ 
tion for breach, 8 Hi P 85 
Change in. 

Business of employer, bicach of contiact, 8 
34 

Collective bargaining before making changes 
in contracts, 8 28(22) 

Nature of lelationship, modiGcation, 8 9, p 81 
Position to which employee is entitled under, 
right of employer to make, § 63 
Commencement of employment, 8 8, pp 74-79 
Commissions of employees, 

Construction of piovisions for, 8 91 
Provisions as coiitiulling, 8 HI 


Contracts of employment—Continued, 

Commissions of employees—Ooiitinued, 

Right, as dependent on contract, § 90, pp. 
518-521 

Compensation of employee. 

Burden of proof, 8 129, p 577 
Commissions, contract as contioiling, 8 90, 
pp 518-521 

Confoimity of contract to statute legulating, 
8 6. p G8 

Construction of provisions, 8 01, 8 1G9, p 831 
Deductions from wages, provisions foi, 8 103 
Extra compensation for overtime, § 97 
Failuie to fix, 8 109 

Forfeiture of wages, provision foi, § 103 
Jiiiy questions, 8 131, p 590 
Pait peiformancc, 8 113 
Pleading in action to recover, § 128, p 671 
PiOMbioiis os controlling, §8 110-113, pp 542- 
55G 

Part of SCI vice only coveied, 8 H5 
Piofits as basis, 8 112, pp 547-555 
Rate ot pay for pin pose of oveitimc as es¬ 
tablished by contract, 8 151(26), p TOG 
Right to commissions, 8 90, pp 518-521 
Time of payment, 8 H9 

Avoidance of statutory provisions, 8 130, 
p 759 

Conditions, § G, p GS 
Waivci, 8 9, p 80 
Consent, 8 5 

Moclilication, 8 9, p 80 
Rescission, § 0, p 81 
Teimination, 8 33 
Consideration, ante 
Construction, 8 7, pp 71-74 

Commissions, piovisions for, 8 90, p 519 
Deduct ion fiom, or forfeitute of, wages pro¬ 
vided for, § 103 
Law question, 8 131, p 591 
Natuze and extent of services, 8 63 
Ownership of inventions by employee, 8 73, 
p 489 

Retiiement pay, piovisions for, 8 1C9, p 831 
Statute imposing cnmuial liability on em¬ 
ployee for breach, 8 80, p 505 
Continuance, § 10 

Correspondence, establishment by, 8 12 
Criminal liability for breach, § 80, pp 505-4)11 
Customs and usages, 

Constisietion m light of customs of trade, 8 
7, p 72 

Prevailing usages or customs as pait of, § 
7, p. 73 
Damages, 

Breach of contiact, 8 H, pp. 84, 89, 00; 8 
28(89), p 278; § 68. p 408. § 77; 8 ISO, 
p. 578; 8 137 

Leaving employment in violation of contiact, 
8 77 

Death or disability of, 

Employee, termination by, 8 38 
Master, termination by, § 37 
Declaration or complaint In action for breach, 8 

11. p 86 

Deductions from wages, provisions for, 8 193 
Defenses, action for breach, § 11, p 85 
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Contracts of employment—Continued, 

Definite teims, coustiuction establishing contiact 
for, § 8, p 76 

Destruction of employer's property as terminat¬ 
ing, § 36 

Dischaige of employees, 

Appeal to designated tribunals, right of ac¬ 
tion under piovisioii for, § 28(75) 

Right as dependent on teims, § 41 
Duration, 

Employment, § 8, pp. 74-79 
Failuie to designate as affecting validity, § 
6, p 69 

Embezzlement as breach of contract by employee, 
§ 77 

Estoppel, breach of contract, right to sue for, § 

11. p 86 
Evidence, 

Actions for bieach, { 11, PP 87, 88; § 28(05), 

p 288 

Union contract, § 28(04) 

Actions for injuiies to seivants, § 504 
Fiaud and misrepresentation inducing, § 6, 
p 67 

Modification, § 9, p 79 
Pleading in action for breach, § 11, p 86 
Extension of term, option or privilege, § 10 
Fair Labor Standards Act, obligations as part 
of, § 151(24), p 696 

Food, dothing or lodging, furnishing m addition 
to wages, § 99 

Forfeitures of wages, provisions for, S 103 

Form, § 6, pp 64-71 

Fraud, 

Rescission on ground of, S 9, p 82 
Validity as affected, § 6, p 67 
Hiring at will, indefinite hiiing as piesumed to 
be, S 8, p 75 

Holding over, contract implied fiom, § 12 
Implied agreement, modification, § 9, p. 80 
Implied renewal, § 10 
Implied teims, § 7, p 73 

Indefinite hiring, presumption of hiring at will, 
§ 8, p 75 

Indictment or complaint for violation of labor 
contiact statute as required to set forth, § 80, 
p 507 

Injuries to servant, 

Liability of master dependent on, § 174 
Notice of injury, § 485 

Injuries to third persons, liability of master un¬ 
der doctrine of respondeat superior os de¬ 
pendent on, § 563, p 279 
Insolvency of employer causing nonemployment 
with breach of, § 35 
Intention, 

Commencement and duration of employment 
as contiolled by, § 8, p. 75 
Construction with regard to intention of 
parties, § 7, p. 71 

Interference with i elation by third persons* gen¬ 
erally, post 

Inventions or discoveries by employee, owner¬ 
ship as determined by, § 73, p 4S8 
Issues in action for breach, § 11, p 87 
Joint or several contracts, § 7, p 74 


Contracts of employment—Continued, 

Juiy questions. 

Action for breach, § 11, p 86 
Compensation of employee, § 131, p 590 
Modification, action for wages, § 131, p 591 
Labor contract statutes, admissability in evidence 
in piosecution of employee foi violation, § 80, 
p 500 

Labor iclations statutes, construction so as to 
include applicable terms, § 28(42), p 206 
Law governing, § 5 
Leaving employment in violation of. 

Damages, § 77 
Liability of employee, § 78 
Life employment. 

Duration of contract, § 8, p 78 
Mutuality, § 6, p 70 
Validity, § 6. p 69 

Liquidated damages, termination on payment of, 
§ 11, p 90 

Living expenses of employee, liability of em¬ 
ployer, § 100 

Measure of damages for breach, § 11, p 80, S 
137 

Meiger, oial in written contract, § 0, p 81 
Minimum payment clauses, validity, § 110, p 543 
Misx epresentations. 

Modification as affected, § 9, p 80, n. 63 
Validity as affected, § 6, p 67 
Modification, § 9, pp 70-^ 

Jury question in action to recover wages, ( 
131, p 591 
Mutual consent, 

Modification, § 9, p 80 
Rescission, { 9, p 81 
Teimination, § 33 
Mutuality, § 6, p 66 

Peimanent or life employment, § 6, p 70 
Natuie and extent of service to be pci formed 
ascertained from, § 63 

Negotiations, expenses incidental to as recover¬ 
able fiom employer, § 100 
Obligation of employer to furnish employment in 
confoimity to, § 61 

Operation and effect, modification, § 9, p 81 

Option of renewal, § 10 

Overtime, 

Extra compensation, $ 97 
Regular late of pay for purpose of as es¬ 
tablished by contract, § 151(26), p 706 
Parol modification, § 9, p 81 
Part performance, 

Breach of contract after as preventing re¬ 
covery of wages, § 105 
Oimpensation of employee, § 113 
Parties, § 7, p 74 

Proceedings putting in issue validity of con¬ 
tiact of labor union with employer, § 
28(85) 

Partnership, formation or dissolution as termin¬ 
ating, § 34 

Penalties imposed on employer for violatmg ob¬ 
ligation, § 107 

Perfoimance of services, generally, post 
Peimanent employment, 

Duiation of contract, § 8, p 78 
Mutuality, § 6, p 70 
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Contracts of employment—Continued, 

Permanent employment—Continued, 

Validity, § fi, p 09 

Personal representative of deceased master, en¬ 
forcement against, { 37 

Physical wants of employee, duty to piovide Im¬ 
posed by, § 171 
Pleading, 

Action for compcasation of employee, { 128, 
p 571 

Actions for breach, § 11, p. 86; $ 28(89), p 
278 

Judgment on pleading, § 11, p 87 
Piactical construction of paitics, effect given to, 
§ 7, p 72 
Presumptions, 

Actions for breach, S 11, p 87 
Actions for injuries to servants, § 501, p 53 
Commencement of emploj^mcnt, § 8, p 75 
Continuance, § 10 

Fiaiid and misrepresentation, S 6, p. 67 
Unusual contracts, § 120, p 576 
Piivilege of renewal, § 10 

Probationary period, duration of contract as af¬ 
fected by piovision, § 8^ p. 75 
Property right in, § 624 

Punitive damages as lecoverable for breach, § 11, 
p 90 

Receivership as breach, § 35 
Reimhiiisemeiit for expenditures made by em¬ 
ployee in connection with worlc, § 100 
Relation as arising out of, § 1, p 24 
Renewal, § 10 

Repudiation, damages as recoverable by em¬ 
ployee, 8 11, P 84 
Rescission, 8 P 81 

Breach as ground, § 9, p 82 
Defense in action for bieach, § 11, p 85 
Retirement pay, construction of provisions for, 
§ ICO, p 831 

Retroactive modiAcation, consideration, § 9, p 80, 
n 62 

Right to enter into, 8 2, p 32 
Rules and regulations, 

Employei*s rules and regulations as part 
of contract, 8 7, p 73 
Statutory provisions, 8 14, P 95 
Stipulation that employee would obey, 8 273 
Seniority In service, right based on, 8 5 
Sharing m piollts, employees right founded on, 
8 93 

Statutory provisions, 

Goveining, conformity, 8 6, p. 68 
Regulations, 8 14, p 95 
Validity of statute penalizing hrcacdi, 8 80, p. 
505 

Substitutes employed by servant, binding effect 
on, 8 4 

Tender of services, condition precedent to action 
against employer for breach, 8 11, p 85 
Termination of relation, geneially, post 
Terms, 8 6, p. 68 

Unemployment, breach of contract. 

Action for, 8 28(71), p 251 
Bankruptcy, etc., unemployment because of, 
835 


Gontracts of employment—Continued, 

Validity, 8 C, PP 64-71 

Defense of invalidity in action for breach, 8 
11, p 85 

Statute penalizing breach of, 8 80, p 505 
Vaiiance in action for breach, 8 H, P 87 
Wages and other lemuneiation Cuini)Ciis:itJoii of 
employee, ante this head 
Waivei, 

Bleach of contract, right to sue foi, 8 H, 

p 86 

Condition, 8 P 80 
Wilting, 

Modification as requiiing, § 9, p 81 
Rescission of wiitten contract by or«al agn^o- 
ment, 8 9, p. 82 

Wiitten addition to printed provisions, ooiitioi¬ 
ling effect, 8 7, p 73 
Wiongful discharge, generally, post 
Conti actors. 

Convict labor, liability for injuries suffered, 8 
170 

Defined, § 3(1), p 44 

Lien for wages, payment to contractor as affect¬ 
ing light of laborer, 8 144 
Public woiks, hours of labor of employees, pow¬ 
er to regulate, 8 17 

Wages, laborer’s lien for work done by othcis 
hiicd, 8 143. p 607 

Contradictory instiuctions, Injuiies to seivaut, ac¬ 
tions for, § 538, p 237 

Contradictory signals, contributory negligence, pio- 
ceeding with woxk legardless, 8 460 
Conti ibiitory negligence, 88 421-481, pp 1242-1314 
Abrogation of defense, statutory provisions, 8 
425, p 1246 

Absence from post of duty, injuries sustained, 88 
430, 440 

Admissibility of evidence in actions for injuries 
to servants, 8 pp 108-113 
Pleading as affecting, 8 499, p 49 
Admissions by plea of, 8 422 
Adoption, 

Customary methods of work, 8 452 
Unsafe methods of work, § 450, pp. 1276, 1277 
Proximate cause, 8 443 
Afflimative act, 8 421 

Afliimative defense, burden of proof, 8 501, p 83 
Age of employee, 

Consideration, 8 427 

Inexperienced or youthful servants, general¬ 
ly, post this head 

Alighting from moving cars or locomotives, 8 
453, p 1282 

Violation of rule or orders, 8 459, p 1300 
Anticipation of dangers, § 454 
Appaient dangers, precautions against, 88 454- 
450. pp 1283-1293 

Appliances. Tools, machinery and appliances, 
generally, post this head 
Appzeciation of. 

Danger or defect, jury question, 8 537, p 226 
Risk, 8 432 

Apprehension of danger, element of, 8 431 
Assumption of risk. 

Distinguished, 8 357, p. 1150; 8 421 
Instruction to jury, 8 549, p 253 
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ObntrlbatX)Ty negligence —Goo tinned. 

Assumption of nsk-^Oontinued, 

Statute abrogating defense, § 425, p 1245 
Assumption that rules will be observed, § 454 
Assuiances of master, 

Attempting work with insufficient help, $ 
Reliance on, § 429 

Automobiles, inspection for latent defects or dan- 
geis, § 447, p 1270 
Avoidable injury, g 423 

Instruction on, § 549, p 259 
Jury questions, § 537, p 230 
Avoidance of miuiy, caie requiied, § 427 
Barrels, inspection for latent defects or dangers, 
g 447, p 1270 

B^ts, jury questions, g 537, p 231, n 45 
Blasting, 

Jury question, g 537, p 236 
Piecautions against dangers, g 454 
Boaiding moving cars or locomotives, g 453, p 
1282 

Violation of rule or orders, § 459, p 1300 
Brakemen, 

Boarding or alighting from moMUg cars or 
locomotives, g 453, p. 1282 
Ooupling and uncoupling cars, g 456, p 1287 
Disobedience of lules or orders, g 459, p 1298 
Guarding against obstruction on or near 
track, g 456, p. 1287 

Brakes, Inspection for latent defects or dangeis, 
g 447, p 1270 

Bndges, inspection for latent defects or dangers, 
g 447, p 1270 

Building consti iiction, jury question, § 537, p 236 
Burden of pi oof, g 501, p 83 

Federal Employers’ Liability Act, g 501, p 84 
Instniction on, g 540 
Statutory provisions, g 502 
Gable ties, inspection for latent defects or dan¬ 
gers, g 447, p 1270 

Gant hooks, inspection for latent defects or dan¬ 
gers, g 447, p 1270 
Gare, 

Avoid injuiy, g 427 

Gompliance with command or order, g 467 
Degiee of caie required, § 427 

Selection of method of woik, g 450, p 
1278 

Failure to exercise care to avoid known dan¬ 
ger, g 431 

Inexperienced or youthful employee, g 471 
Injury avoidable by care of mastei, msti ac¬ 
tion on, g 549, p 259 
Balance on care of. 

Fellow servants, gg 311, 430 
Master, g 428 

Gars, 

Boarding or alighting from movmg c.^iis, § 
453, p. 1282; g 459, p. 1300 
Gouphng or uncoupling cars, g 453, p 1281, 
g 456, p 1287; g 450, p. 1299 
Going between or under, precautions agamst 
danger, g 456, p 1287 

Handcars, lailroad employees operating, § 
456, p. 1288; g 459, p 1302 
Inspection for latent defects or dangers, g 
447, p. 1271 


Conti ibutui*y negligence—Continued, 

Gars—Continued, 

Piccautions against dangers, g 450, pp 1286, 
1287 

Riding on violation of inles or oideis, g 459, 
p 1299 

Switching cars, method of woik, g 453, p 
1282 

Chains, Inspection for latent deiects or dangers, 
§ 447. p 1271 

Chaiacter of command or older, seivant justified 
in obeying, g 466 
Choice of, 

Appliances or mateiials furnished, g 446, p. 
1205 

Avoiding or exposing self to danger, g 421 
Places for work, § 446, p 1206 
Unsafe appliance, etc, jury question, § 537, 
p. 225 

Ways of passage, g 446, p 1207 
Ciicumstances considered m determining, g 427 
Circumstantial evidence, § 527 
Cogwheels, inspection for latent defects or dan- 
geis, g 447, p. 1271 

Gold office, servant working in without complaint, 
g 449, n. 77 
Commands or orders, 

Compliance, §g 463-^70, pp 1304-1310 
Instructions i elating to, g 549, p 259 
Jury question, § 537, p 230 
Use of machmery oi appliances, g 446, p 
1266 

Youthful or inexperienced servant, § 478 
Disobedience, g 444; g§ 457-’459, pp 1293- 
1502 

Choice of place to work, g 446, p 1260 
Instructions to jury, g 549, p 261 
July question, g 537, p 2239 
Youthful or inexperienced servant, g 477 
Common passage or thoroughfare, use of way 
kept open as, g 446, p 1267 
Compaiative knowledge of danger, g 435 
Comparative negligence, statutory provisions, g 
425, p 1248 

Complaint to master of danger, 

Continuing work after, § 434 
Failure to complam, g 437 
Concurrent negligence of master and servant, g 
468 

Conductors, guarding against obstructions on or 
near track, § 456, p 1287 
Conflict of law, g 426 

Constitutional provisions, jury question, g 537, p 
223 

Constructive knowledge of danger, gg 431, 433 
Continumg work with, g 434 
Youthful or inexperienced servant, g 474 
Continuing duly on part of employee to exeicise 
care, g 427 

Continuing work with knowledge of danger, g 434 
Juiy question, § 537, p 228 
Contradictory signals, pioceeding with work re¬ 
gal dless, g 460 

Control of cause or subject of danger, failure to> 
exercise care, § 449 
Convict labor, g 422, p. 1243, n 62 
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Oonti ibntory negligence—Continued, 

01 iinionplinfi; cais, 

DisolHjdicnoe of rules oi oidcrs, § 450, p 1299 
Going lictween caia to m.iko, 4GG, p ]2S7 
liff'lhod of work, § *153, p 32S1 
Glossing tiaiks oi yatcN, i.iiluud cinplo'tres, pre- 
cni'tions agiinst d'liigoi, § 45G, p 1292 
Ciilpaliility, § 421 
Oiistoiiiaiy mcLliocls of work, 

Adoption, § 4 ■>2 
E\idciu*o, § 519, p 112 
Mines, § 519 p 112 
Customary \ lolation of rules, § 458 
Danger not ol>\ ions and oinmeiit, compliance with 
commands or orders, § 4G1 
Dangerous occupation, 

Evidence, § 519, p 108, § 527 
Inexpoi lenocd or vontliful employee, § 475 
Jiiiy qiiesMoii, ^ 537, p 231 
Bcliancc on c*aio of mister, 5 428 
Dtingeious oiicrntions and methods of woik, §§ 
44S-45;:, pp 127‘3-12R3 

Pioximato cause of inpiiy, adopting danger¬ 
ous metliods, j( 443 

Selection of dangerous methods of work, 
juiy question, $ 549, p 2G0 
Daiigeious or defective machinery, appliances or 
places, 

Choice of ways of passage, § 446, p 12G7 
Cohering or guarding, jury question, § 537, p 
231 

Discoveiy or remedying defects, § 447, pp 
12(i8-1275 

Disobedience of wainings or signals, §§ 4G1, 
4G2 

Evidence, § 519, p 108; 5 527 
Guarding, § 232, p OSG 
July questions, § 537, pp 231, 234 
Knowledge of danger, § 432 
Obedience to commands or orders, 3 4G4 
Pieeaiitions against known oi apparent dan¬ 
gers, § 454 
Bcliancc on. 

Assurances of master, S 420 
Gaie of master, § 428 

Bepoit of defects rendering dangcious^ § 447, 
p 1274 

Biding ID dangerous position, $ 440, p 12GS 
Selection of defective or dangeious appliance, 
etc, § 446, p 1205 
Jury question, § 537, p 234 
Unnecessary occupation of dangerous posi¬ 
tion, § 445; S 446, p 1267 
Youthful and inexpeilcnced servants, § 475 
Defenses generally, f§ 422-120, pp, 1243-1252 
Action by employer against employees for 
negligence for wrongful act, § 79, p 503 
Defined, ; 421 
Degtee of care, 

Boquired, § 427 

Selecting method of woik, { 450, p 1278 
Demand for appliances to avoid danger, § 446, 
p 1205 

Demolition of building or structuie, juiy ques¬ 
tion, § 537, p 236 

Derricks, servants injured by, juiy question, § 
537, p 235 


(^'ii*1 1 ibiitory negligence—Continued, 

I^i Tovered peril, § 423, § 519, p 259 
Di-.coveiy of detects, 

Machinery and appliances, § 447, pp 12G8- 
1275 

Tout Ilful or inexperienced sc-r\aiits, § 475 
Disease, iniury resulting fiom, § 4.>S 
Disobedience of iiiles, oidois ot statutes, § 444, 
457-159, pp i2q.V1402 

Adoption of unsafe method of work, 450, p 
1277 

Choice of place to work, § 440, p 1200 
Instiactions to piry, § ,540, p 201 
July question, § 537, p 230 
Youthlul or MicxiieiieiucHl servants, § 477 
Disiogaiding waniinps or signals, 460-102 
Jury question, § .“if/i, p 224 
Dt iiiikc^nncss, pioximatc cause of mpiry, § 440 
Duty to discovei and leiiiedy defect, mstiactions 
to jury, g 549, p 201 
Effort to save, 

Life or prevent injury to others, acts in, g 
469 

Mastei’s property, compliance with command 
or order, g 470 
Electrical appliances. 

Inspection for latent defects or dangers, S 
447, p 1271 

Jury question, $ 537, p 234 
Electiicity, customary methods of woik, evidence, 
g 519. p 112 

Elements, S§ 427-438, pp 1252-1201 
Elevatois, 

Evidence, § 527 

Gram elevators, customary methods of 
woik, § 510, p 112 

Falling into shaft, jury questions, g 537, p 
234 

Inspection for latent defects or dangers, g 
447, p 1271 

Prccauticm by servants working on or about, 
g 450, p 1292 
Emcigcncies, 

Acts in emergency, g§ 408—170, pp 1307-1310 
Compliance with commands or oiders, g 
408 

Instructions on, g 549, p 259 
Juiy question, g 537, p 225 
Momeiitaiy forgetfulness, g 436 
Youthful or inexperienced servants, g 
470; g 537, p 225 

Negligence of master, servant placing sell 
in dangerous position, § 527 
Eminent dangei, compliance with command or 
order, g 405 

Eminent peiil doctrine, g 470 
Employer, jury question in action to recover for 
damages as result of negligence of wrongful 
act of employee, g 79, p 504 
Employers’ Liability Act, 

Fedeial Employers’ Liability Act^ post 
Mitigation of damages, g 554 
Engineers, 

Disobedience of rules or orders^ g 459, p. 
1298 

Guarding against obstructioziB on oi near 
track, g 456, p. 1287 
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CJonti ibutory negli^ronce—Continued, 

Equal means of ascertaining defects, § 43ri 
Evidence, § 488; { 499, p 49; § 518, pp 108-113, 
i 527 

Injuries to third person, § 615, p 403 
Excavating, weight and sufficiency of evidence, § 
527 

Excavations, servant injuied in. Jury question, § 
537, p 235 

Excuses for disobedience of rules, orders or stat¬ 
utes, § 458 
Experience, 

Consideration, § 427 

Inexperienced or youthful sen ants, general¬ 
ly, post this head 
Failuie to. 

Act, § 421 

Evercise caie to avoid known danger, § 431 
Heed warnings nr signals, proximate cause, 
§ 444 

Make place of woik safe as requiied, § 449 
Report defects rendeiing work dangerous, 3 
447, p 1274 

Use appliances fuinished, § 446, p 1264 
Fear of dischaige, compliance with command or 
order, § 465 

Federal Boiler Inspection Act, defense, i 425, p. 
1247 

Federal Employers* Liability Act, post 
Federal Safety Appliance Act, 

Defense, § 425, p 1247 
Effect, § 228, p 964 
Fellow servants. 

Doctrine as affecting defense, { 425, p. 1245 
Knowledge of danger, § 431 
Reliance on caic of, §§ 311, 430 
Fences along railroad right of way, inspection 
for latent defects or dangers, } 447, p 1271 
Firemen, 

Disobedience of rules or order, § 459, p 1298 
Guaiding against obstructions on track, § 
456, p 1287 

Flagmen, precaution against danger, 3 456, p. 1292 
Floors, inspection for latent defects or dangeis, f 
447, p 1271 

Flying switches, | 453, p. 1282 
Forgetfulness of danger, § 436 
Foundries, customary methods, evidence, 3 519, 

p 112 

Fi eight tram, voluntarily riding on top of, § 446, 

p 1268 

Gangway, use of, jury question, { 537, p 236 
Gatemen, railroads, precautions against danger, § 
456, p 1292 

General denial, defenses available under, § 499, p 
48 

Going between or under cars or engines, precau¬ 
tions against danger, § 456, p 1287 
Grab irons, inspection for latent defects or dan¬ 
geis, § 447, p 1271 

Gram elevators, customary methods of work, 
e\idence, § 519, p 112 

Guy wirCb, inspection for latent defects or dan¬ 
geis, 3 447, p 1271 

Handcais, railroad employees opeiating, § 456, 

p 1288 

Violation of lules, § 459, p 1302 


Contributory negligence—Continued, 

Handholds, inspection for latent defects or dan¬ 
gers, § 447, p 1271 

Harness, inspection for latent defects or dangers, 
§ 447, p 1271 

Hatchways, jury questions, § 537, p 234 
Hoisting apparatus or appliances. 

Inspection for latent defects or dangeis, f 
447, p 1271 

Jury question, § 537, p. 235 
Hoists, evidence, § 527 

Hours of Service Act, defense of, 3 425, p 1248 
Humanitarian doctrine, § 423 
Illness, injuiy resulting fiom, § 438 
Improper use of machinery or appliances, S 446, 

p. 1266 

Imputed knowledge of danger, § 433 
Inadvertent acts, jury question, § 537, p 225 
Inexperienced or youthful servants, §§ 471-181, 
pp 1310-1314 

Appreciation of danger, jury questions 3 
537, p 228 
Care required, § 471 

Compliance with commands or oiders, S 
478 

Concealment of fact, § 472 
Constructive knowledge of danger, § 474 
Dangerous occupation, § 475 
Discoveiing or remedying defects, { 475 
Disobedience of rules or order, § 477 
Emergency, § 479 

Jury question, § 537, p 225 
Hiring under prohibited age as affecting, § 
480 

Instructions to jury relating to, J 549, p 261 
Knowledge of danger, § 474 
Jury question, § 537, p 228 
Misrepresentations of facts, § 472 
Negative pleading, § 493 
Precautions against known dangers, 3 476 
Piesumptions, § 501, p 65 
Representations as to age and experience, S 
472 

Scope of employment, 3 473 
Violation of. 

Agreement with parent, § 481 
Statutes for protection of minors, f 480 
Infants inexperienced or youthful servants, gen¬ 
erally, ante this head 
Injuries to third persons. 

Evidence, § 615, p 403 
Jury questions, § 617, p 414 
Liability of master under doctrine of re¬ 
spondeat supeiior, § 571, p. 320 
Injury avoidable by caie or effoit of master 
Instruction on, § 549, p 259 
Jury questions, § 537, p 230 
Inspection, 

Disobedience of rule or order requiring, § 
459, p 1301 

Elevators for latent defects or dangers, § 447, 
p 1271 

Machinery, appliances or places of work, § 
447, pp 1271, 1272 

Roofs for latent defects oi dangeis, § 447, p. 
1271 

Instructing, leliance on caie of master, i 428 
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Oontnbutory negligence—Continued, 

Instructions to jury, § r)4n, pp 2'58-261 
Avoidable injury, § 549, p 259 
Bui den of proof and piesumptions, § 540 
Compliance with orders or commands, § 549, 
p 259 

Discoveied peril, § 549, p 259 
Duty to discover and remedy defect, i 549, p 
2G1 

Emeigencies, acts in, § 540, p 259 
Inexperienced or youthful servants, $ p 
261 

Knowledge of danger, § 549, p 258 
Methods of work, § 540, p 259 
Mitigation of damages, § 549, p 260 
Selection of dangerous methods of work, 1§ 
549, p 260 

Statutory piovisions, inslructions in accoid- 
ance with, § 540, p 260 
Sudden peril, $ 549, p 259 
Violation of rules or orders, § 549, p 261 
Insufficient help, attempting work with, § 451 
Intoxication of seivant, § 438 
Pioximate cause, § 440 

Jacks, inspection for latent defects or dangers, § 
447, p 1271 

Knowledge of danger, § 421 

Comparative knowledge, § 435 
Constructive knowledge, §§ 431, 433, 434, 474 
Continuing work with, $ 434 
Extent, § 432 

Failure to exercise care to avoid known dan¬ 
ger, § 431 

Instructions to jury, § 519, p. 238 
Jury question, S 537, pp 226, 227 
Precautions against known danger, §{ 454- 
456, pp 1283-1293 
Jury question, § 537, p 229 
Pioximate cause of iniuiy, § 442 
Youthful or inexperienced servants, ! 
476 

Tools, machinery or appliances, S 432, S 446, 
p 1265 

Youthful or unexperienced servants, § 474 
Jury question, § 537, p 228 

Ladders, 

Inspection for latent defects or dangers, § 
447, p 1271 

Selection or use of, jury question, § 537, p 
235 

Lanterns, inspection for latent defects or dan¬ 
gers, § 447, p. 1271 
Last clear chanc*e, § 423 

Dangcious operations and methods of work, 
§ 448 

Precautions for own safety, § 454 
Unnccessaiy occupation of dangerous posi¬ 
tion, § 446, p 1268 
Latent defects or dangers. 

Examination for, inexpeiienced servant, § 
475 

Knowledge of, jury question, 5 537, p 227 
Tools, machinery, appliances or places ol 
work, § 447, p 1209 

Laundry press machine, opeiation of, jury ques¬ 
tion, S 537, p 231 
Law goveining, S 426 


Ciontnbutory negligeiice—Continued, 

Life saving act, § 469 

Loading and unloading, juiy question, § 537, p 
236 

Locomotives, post 

Logging operations, jury questions, § 5.T7, p 238 
Lumber yards, customaiy methods of woik, evi¬ 
dence, § 519, p 112 

Machineiy Tools, machinciy and appliances, 
generally, post this head 

Manholes, seivant injured in, jury question, S 
537, p 235 

Mauls, inspection for latent defects or danger, } 
447, p 1271 

Method of compliance with command or older, 
method, § 467 

Method of operation of tools, machinery or ap¬ 
pliances, I 453, p 1283 
Methods of woik. 

Adoption of, 

Customaiy methods, § 452 
Unsafe methods, § 443, § 450, pp 1276, 
1277 

Attempting work with insufficient help, § 451 
Dangcious methods, §§ 448-453, pp 1275- 
1283 

Selecbon of, Jury question, § 549, p 260 

Degree of care required on selecting, § 450, 
p 1278 

Disobedience of. 

Rules or orders, § 450, p 1300 
Warnings oi signals, § 461 
Evidence, § 519, p 111 

Federal Employers’ Liability Act, § 453, p 
1280 

Instructions relating to, § 549, p. 259 
Last clear chance doctrine, 8 448 
Obedience to c'ommands or oiders, 8 464 
Opeiation of, 

Machineiy, 8 453, p 1283 
Railioads, § 453, pp 1279-1284 
Proximate cause of injury, 8 443 
Railioad employees, § 453, pp 1270-1283 
Selection of unsafe methods, 8 450, p. 1276- 
1279 

Switching cars, 8 453, p. 1282 
Undei taking dangerous work, § 449 
Voluntary exposure to danger, 8 449 

Mills, customary methods of work, evidence, 8 
519, p 112 
Mines and mining, 

Customary methods of work, 8 519, p 112 
Disobedience of rules, orders or statutes, 
mining employee, 8 459, p 1300 
Evidence, § 527 

Inspection for latent dangers, § 447, p 1271 
Jury question, 8 537, pp 235, 236 
Methods of work, 8 453, p 1283 
Precautions by servants worlnug m or about, 
8 456, p 1293 

Tiacks, inspection for latent defects or dan¬ 
gers. 8 447. p 1271 

Violation of rules or orders, 8 459, p 1300 

Mistake of judgment, 8 436 
Mitigation of damages, instructions to jury, 8 
540, p. 260 
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Oontnbntory negligence—Continued, 

Mixed question of law and fact, actions for inju¬ 
ries to servants, § 537, p. 222 
Momentary, 

Foigetfulness of danger, $ 436 
Inattention, jury question, § 537, p 225 
Mooiing lines, inspection for latent defects or 
dangeis, S 447, p 1271 
Moving cars, coupling, § 453, p. 1281 
Negative averments m pleading in action for in- 
juiies to seivants, negative averments, § 493 
Negligence of master. 

Adoption of unsafe method of work caused 
by, § 450, p 1277 

Willful or wanton negligence, § 424 
New and supeiseding cause of injury, effect of, S 
425, p 1251, n 33 

Notice of defects tendering work dangerous, fail¬ 
ure to report, § 447, p. 1274 
Notice to master of danger, continuing work aft¬ 
er, § 434 

Obedience to commands or orders, § 444; §§ 463- 
470, pp 1304-1310 

Disobedience of lules, orders or statutes, gen¬ 
erally, ante this head 
Instiuctions i elating to, § 549, p. 259 
Jury question, § 537, p 230 
Use ot machinery or appliances, $ 440, p 
12GQ 

Youthful or inexperienced servant, f 478 
Obstructions on or near tracks^ precautions 
against danger, | 456, p. 1287 
Obvious dangers. 

Attempting work with insufficient help, § 
451 

Comparative knowledge, { 435 
Compliance with command or order, § 465 
Continuing work with knowledge of, f 434 
Duty to discover or remedy, § 447, p 1268 
Improper use of machinery or appliances, S 
446, p 1266 

July question, § 537, p. 227 
Methods of work, mining, § 453, p 1283 
Precautions against, §§ 453-456^ pp 1283- 
1293 

Reliance on assurances of master, § 429 
Undertaking dangerous work required by na- 
tuie of employment, § 449 
Violation of lules of employment, S 458 
Opportunity to discover or remedy defects or dan¬ 
gers, § 447, p 1273 

Orders Commands or orders, generally, ante 
this head 

Ordinary care to avoid injury, $ 427 
Other occurrences or acts of injured employee, 
evidence, § 519, p 109 

Oveihead structures, inspection for latent defects 
or dangers, g 447, p 1270 
Particular applications of doctrine, gg 446-470, 
pp. 1264-1310 
Passageways, 

Dangerous machinery or places, choice of 
ways, g 446, p. 1207 

Servant injuied in, juiy questions, § 537, p 
235 

Voluntary selection of unsafe way, g 446. p 
1267 


Contributory negligence—Continued, 

Physical condition, injury rebulting from, g 438 
Pilot of engine, unnecessarily riding on, § 440, p 
1208 

Pinch bars, inspection for latent defects or dan¬ 
gers, g 447, p 1271 

Pits, servant injured in, Jury question, g 537. p 
235 

Places Dangerous machinery or places, geiiei- 
ally, ante 
Places of work. 

Anticipation of dangers, g 454 
Choice of. 

Place of work, g 440, p 1266 
Ways of passage, § 440, p 1267 

Continuing work after knowledge of danger, 
g 434 

Discovery or remedying defects, g 447, pp 
1268-1275 

Failure to make place safe as required, g 
449 

Inspection and repair, g 447, p. 1272 
Latent defects, § 447, p 1269 
Obedience to commands or oiders, g 464 
Precautions against known or apparent dan¬ 
gers, g 454 
Reliance on. 

Assurances of master, g 429 
Gaie of master, g 428 

Voluntary use of uusafe place, g 446, p 1266 
Platfoims, 

Inspection for latent defects or dangers, g 
447, p. 1271 

Selection or use of, Jury question, § 537, p 
235 

Pleading, action for injunes to seivant, § 494, p 
39; g 499, p 49 
Admissions by plea, g 422 
Defense in action under Federal Employers' 
Liability Act, g 494, p 40 
Evidence admissible under, g 499, p 49 
Negativmg, § 493 

Rephcation or reply setting np contiibutory 
neghgence, g 495 

Precautions against known or apparent dangers, 
gg 454r-456, pp 1283-1293 
Jury question, g 537, p 229 
Proximate cause of injury, g 442 
Youthful or inexperienced servants, g 476 

Preponderance of evidence, showing by, g 501, p 
83; g 527 

Presumptions, g 501, p. 65 
Instructions, g 540 

Prima facie liability of master as displaced by, 
g 422 

Promise to, 

Remedy defect, continuing woik after, g 434 
Repair, reliance on, jury question, g 537, p 
229 

Proof of defense of, g 498 
Property of master, effoits to save, g 470 
Props or supports, inspection for latent defects 
or dangeis, g 447, p 1271 
Protection of others from death or injury, acts 
for put pose of, § 409 
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Oontiibutoiy negligence—Continued, 

Proximate cause of injury, S§ 44(M45, pp 1261- 
12G4. S -494. p 40 
Avoidable injiiiy, § 423 
Cuinpai alive negligence, S 425, p 1249 
Disob'vhence of rules, orders or slalutes, § 
444 

July question, § 537, p. 227 
Punch press, operation of, juiy question, § 537, 
p 231 

Quanios, servant injured in, jury question, § 537, 
p 235 

Questions of law and fact. 

Action for damages by negligence or wiongful 
act of employee, 5 79, p 504 
Actions for iiijuiies to servant, § 537, pp 222- 
237 

Iniuiies to third persons, § 617, p 414 
Railings, inspection for latent defects or dangers, 
§ 447, p 1271 
Railroads, 

Cais, etc, inspection for latent defects or 
dangers, § 447, p 1271 

Customary methods of work, evidence, { 519, 

p 112 

Defense, § 425, p 1247 

Disobedience of rules, orders or statutes, 5 
439, pp 1297, 1298 
Emergencies, § 468 
Evidence, S 027 

Customaiy methods of work, { 519, p 
112 

Handcars, speeders, tricycles or velocipedes, 
operating, ^ 436, p 1288; § 439, p. 1302 
Jury question, § 537, p. 232 
Tjocomotives, post 

Method of ojioralion, J 433, pp 1279-1284 
Prccaulions against known or obvious dan- 
gcis, § 436, p 1286-1292 
Reasonable care to avoid injury, $ 427 
Reliance on. 

Assurances or representations by master, S 
429 

Jury question, § 537, p 228 
Caie of. 

Follow scivants, §§ 311, 430 
Master, § 428 

Promise to lepair, jury question, § 537, p 
220 

SujicrioT knowledge oi ability of master, § 
428 

Remedying defects, 

Machineiy and appliances, § 447, pp 1268- 
1275 

Youthful or inexperienced servants, § 473 
Remonstiances by servant, { 437 
Repair, 

Disobedience of rule or order requiring, § 
459, p 1301 

Machinery, appliances or place of work, $ 
447, pp 1271, 1272 

Report of defects lendoring work dangerous, 
failuie to report, § 447, p 1274 
Representation by mastei, leliance on, § 429 
Riding m dangcious position, § 146, p. 1208 


Contributory negligence—Continued, 

Riding on. 

Cars or locomotives, violation of rules or oi^ 
dots, § 4")9, p 1209 
Tender of engine, § 440, p 1268 
Riveteis, inspection for latent defo<‘(s or dangins, 
§ 447, p 1271 

Roofs of mines, inspeetion for latent defects er 
dangers, § 447, p 1271 

Ropes, inspection for latent def('>*Ls oi dangcis, § 
447, p 1271 
Rules and icgiilations, 

Assumption that lulcs will be obscived, § 454 
Compliance, 

Commands involving violation of lulcs on 
regulations, § 460 

Rules or ordcis of masrer, juiy question, 
§ 537, p 229 

Disobedience, § 444, §§ 437-4 >9, pp 1293- 
1302 

Adoption of unsafe method of woik, § 
450, p 1277 
Excuses, § 438 

Iiistructions of jiiiy as to, § 349, p 261 
Jury question, § 537, p 229 
Youthful and inexpcilenccd servants, § 
477 

Running boards, inspection for latent defects or 
dangers, $ 447, p. 1271 

Safe place of woik. Places of woik, generally, 
ante this lietad 

Safety of omployoca, statutory pioviaions as af¬ 
fecting defense, § 423, p 1216 
Saw mills, customary methods ol woik, evidence, 
S 519, p. 112 

Saws, operation of, jury question, $ 537, p 231, n 
45 

ScaiTolds, 

Inspection for latent defects or dangers, § 
447. p 1271 

Jury questions, 3 537, p 233 
Scope of employment. 

Acts outside of, youthful inexpci lein-nd aciv- 
ants, § 473 

Discovery of defects and dangfir, witliiii, S 
447, p 1274 
Injury duiing 

Evidence, § 510, p 109 
Jury questions, § .937, p 221 
Tnjiiiy occuriing outside of, § 4.39 
Section hands, precautions against d.mgors, § 
436, p 1290 
Selcclion of, 

Applinucos 01 materials fiiinishod, § 446, p 
1265 

Dangerous or unsafe method of work, § 4.59, 
p 1276-1270 

Instiuction on, S 549, p 260 
Defective or dangerous appliances or Impiop- 
er materials, § 446, p 1265 
Jury questions, 5 537, p 234 
Scaffolds, jury question, § 537, p 235 
Stan ways, jury questions, S 537, p. 236 
Set screws, inspection for latent defects or dan¬ 
gers, § 447, p. 1271 

Shaft timbezs, inspection for latent defects or 
dangers, { 447, p 1272 
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Oontribatory negligence—Ckmtlnued, 

Shearing machines, apeiation, jury question, § 
537, p 231 

Sheds, inspection for latent defects or dangers, § 
447, p 1272 

Shipping, customary method of work, admissi¬ 
bility of evidence, § 510, p. 112 
Signals, 

Disobedience of rule requiring, } 459, p 1301 
Disregarding, §§ 460-^62 
Duty to give, { 455 

Failure to heed, proximate cause, { 444 

Simple tools, negligent use of, § 440 
Sleeping in dangexous position, § 438 
Spe^ers, railroad employees operating, § 456, p 
1288 

Stagings, inspection for latent defects or dangers, 
S 447, p 1271 

Stairways, selection or use of. Jury questions, § 
537, p 236 

Statutoiy piovisions, § 425, pp. 1245-1251 
Commands involving violation of, § 466 
Disobedience of, § 444 
Evidence, § 519, p 108 
Federal Border Inspection Act, defense^ § 
425. p 1247 

Federal Employers’ Liability Act, generally, 
ante this head 

Federal Safety Appliance Act, 

Defense, § 425, p 1247 
Effect, § 228, p. 964 

Hours of Service Act, defense, § 425, p 1248 
Infants, violation of statute of protection of, 
§ 480 

Instructions to Jury in accordance with, $ 
549, p. 260 

Jury questions, § 537, p 223 
Knowledge of danger, § 431 
Last clear chance doctiine, § 423 
Safety of employees, statutoiy provisions as 
affecting delense, ^ 425, p 1246 
Violation of, § 444, §S 457-^9, pp 129&-1302 
Statute for piotection of infants, § 480 
Sudden piuil. 

Acts 01 conduct of sei'vanta in, § 468 
Jury questions, S 537, p 225 
Instructions on doctrine, § 549, p 259 

Suggestions to employer lespectmg danger, § 437 
Supeiior employee, compliance with command or 
order, § 466 

Superior knowledge and ability of master, reli¬ 
ance on, § 428 

Switching cars, method of work, § 453, p 1282 
Tanks, inspection for latent defects or dangeis, 
§ 447, p. 1272 

Telegiaph and telephone poles, inspection for 
latent defects or dangers, § 447, p 1272 
Tempoiary forgetfulness of danger, g 436 
Tenders, 

Inspection for latent defects or dangers, 8 
447, p 1272 

Unnecessarily riding on tender of engine, 8 
446, p. 1268 

Tongs, inspection for latent defects or dangers, § 
447, p. 1272 


Obntnbutory negligence—Continued, 

Tools, machmeiy and appliances, §g 446-453, pp. 
1264-1283 

Anticipation of dangeis, § 454 
Continuing woik after knowledge of danger, 
§ 434 

Dangerous or defective machinery, applianc¬ 
es or places, ante this head 
Disobedience, 

Rules and orders in handling, 8 450, p 
1300 

Warnings or signals, 8§ 461, 462 

Evidence, 8 519, p 108, 8 027 
Guarding against dangeious machinciy, 8 
232, p 986 

Juiy question, 8 037, pp 231, 234, 235 
Knowledge of danger or defects, 8 432; 8 446, 
p 1265 

Obedience to commands or order, 8 461 
Precautions against known or appaient dan¬ 
gers, 8 454 

Proximate cause of injury, 8 441 
Reliance on. 

Assurances of master, 8 429 
Care of master, § 428 

Selection of appliances or mateiials, 8 416, p 
1265 

Jury questions, § 537, p 234 
Unnecessary occupation of dangerous posi¬ 
tion, 8 445, § 446, p 1267 
Youthful and inexperienced servants, 8 475 

Trackmen, precautions agamst injury, 8 456, p 
1290 

Ti actors, operation. Jury question, 8 537, p 231, 
n 44 
Tracks, 

Glossing tracks, railroad employees, precau¬ 
tions against dangei, 8 456, p 1292 
Mining tracks, inspection for latent defects 
or dangers, 8 447, p 1271 
Obbtiuctions on or near, precautions against 
danger, 8 456, p. 1287 

Railioad employees woiking on or near, 8 
456, p 1289 

Trap doors, inspection for latent defects or dan¬ 
gers, § 447, p 1272 

Trenches, servant injured in, juiy question, 8 
537, p. 235 

Trestles, inspection for latent defects or dangeis, 
§447,p 1272 

Tricycles, railroad employees operating, 8 456, p 
1288 

Tiucks, inspection for latent defects or dangers, 
8 447,p 1272 
Tunnels, 

Inspection for latent defects or dangeis, 8 
447, p 1272 

Juiy question, 8 537, p 235 

Unauthorized use of machinery or appliances, 8 
446, p 1266 

Undertaking dangerous work required by nature 
of employment, 8 449 

Unguarded holes, precautions by servants work¬ 
ing about, § 456, p 1293 

Unnecessary occupation of dangerous position, 8 
445, 8 446, p. 1267 
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Oontnbutory negligence—Continued, 

Uimccossaiy iiding on tcnrlci of engine, § 44G, p 
1208 

Use, 

Defective or dniigeioiis appliance or imple¬ 
ment, 

Juiy questions, | r>.'17, p 234 
Ti 0 X 1 mate cause, § 441 
Failiiic to use appliances fiiinished, § 446, 
p li;C4 

Impiopor use of tools, m.Khiuoiy oi applianc¬ 
es, § 440, p 1200 

Scaffolds, juty question, § 537, p 235 
Simple tools, § 449 

Stall ways, jiiiy questions, § 537, p 230 
Uiiaiitlioiizcd use of macliineiy or applianc¬ 
es, § 440, p 1200 

Voluntiiiy use of unsafe place of woik, § 
440, p 1200 

Velocipedes, lailioad employees oixnatiiig, § 4.50, 

p 1288 

Violation of lulc, § 459, p 1302 
Vice piincipal, reliance on assurances oi lepie- 
seiitations by, § 429 
Voluntaiy, 

Exposuic to daiigei, § 449 
Selection of unsafe way of passage, § 440, p 
1207 

Use ol unsafe place of woi k, § 446, p 1200 
Wagons, ms])cction foi latent defects oi claiigeis, 
§ 447, p 1272 

Walls, inspection for latent defects or dangers, 
§447, p 1272 
Waining, §§ 400-402 

Disobedience of lule loqniiing, § 459, p 1301 
Disicgaiding, §§ 400-462 

Jury questions, § 537, p 224 
Duty to give, § 455 

Failuie to heed, pioximate cause, § 444 
Itcliance on caie of niastei, § 428 
Washing machines, opciation, juiy quesLioii, § 
537, p 2:^1, n 44 

Watchmen, lailioads, piecaiilions against luju- 
iies, §450, p 1292 

Winches, inspeclion foi latent defects or dangers, 
§ 447, p 1272 

Wood woiking machine, opciatioii, jury question, 
§537,p 231, n 44 

Wrenches, inspection foi latent defects or dan- 
geis, § 447, p 1272 

Yaidinen, precautions against danger, § 450, p 
1290 

Youthful servant. Incxpericiu od or youthful 
sei vants, generally, ante this head 
Control Diiection or contiol, geneially, post 
Convenience, wages, payment when coiiveiiieiit, § 119 
Conversion, 

Burden of proof in action against servant for, § 
015, p 395 

Bespondent superior, liability of master under 
doctxine of, § 575, p 332 
Convict labor, 

Conti ibutory negligence, § 422, p 1243, n 62 
Liability of contractor employing in case of in¬ 
juries, § 176 

57 CJ 8.-73 


Convicrt; labor—Continued, 

8ale instnimcutalities and places to work, duty 
to furnish by persons employing, § 201, p. 
900, n 9 

Cook house, operator as mdepciidcut contiactoi, § 3 
(9) 

Coipoial punishment, rights of employer to inflict on 
employee, § 76 
Corpoi ations, 

Conti actors, liability for wages of employees of, 
§ 154 

Dischaige of employees. 

Payment of wages on, statute leqniiing, § 
150, p 761 

Kesulntion directing otllceis to dischaige em¬ 
ployees as const ituting, § 41 
Soi\ice letter, § 44, p 430 
Dissolution, 

Labor lelatioiis boaid, dissolution of coipo- 
ratc cuiployci as alfccting light to en- 
foicement of oidei, § 28(132), p 374 
Liabilily foi wages of individual opciating 
business after, § 34 

Employei as including 0 * 011)01 atlon employing 
woikmeii, § 1, p 27 

Fail Labor Standaids Act, ciimiiial liability for 
vioLitioii, § 151(34) 

Fellow sen ants, 

Doctiine us applying to employee, § 322 
Kepi Gsentatives of coi|)oi ations, § 332, pu 
1101 

Statutoiy piovisions, § 335 
Insuianco plan for piotcction of employees, aur 
thoi ity to maintain, § 108, p 825 
Lions of employees for wages, § 139 
Oflicois and managers as servants or employees, 
§ 2, p 30, n 71 

Pension plans for employees, validity, § 108, p. 
825 

Pei lod payment, wmges, validity of statute requir¬ 
ing, § 150, p 759 

Stocklioldcis constituting employees of, relation¬ 
ship as existing, § 2, p 40 
CoiioMpon donee, 

Conti act of employment by, § 12 
Fail Laboi Standaids Act, goods as Includiug 
witliiii meaning of, § 151(7), p. 041 

Coste, 

Actions for wages, § 136; § IGOfll), pp 804-^8 
Fail Lalx)r Standaids Act, aclious under, § 160 
(11), pp 804-808 

Injini(*s to tliiid poisons, actions for, § 021 
Wiif'o lien, piocoodings to enforce, § 149, p 017 
Cotton gins, assumption of iisk, knowledge of dan- 
gei, § 390, p 1200 

Cotton pickeis, fellow sci vants, tiuck diiver trans¬ 
porting as, § 327, p 1087, n 2 
Cotton picking, independent contiactors, poisons em¬ 
ployed for, § 3(9) 

Counsel fees Attorney's fees, geneially, ante 
Counter affidavits, wage lien, enforcement, § 149, p. 
614 

Counter proposal, collective bargaining, duty to fur¬ 
nish pursuant to request, § 28(23) 

Counterclaim Wages and other remuneration, post 
Coupling and uncoupling. Kailioad cars, post 
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Coupons, wages, Issuance against wages not yet 
earned, § 157, p 766 
Course of employment, 

See, also. Scope of employment, generally, 
post 

Distinctions, § 570, p 298 

Fellow seivants, liability of master for assault 
within, § 325 

Iiiability of master for injuries to servant, §§ 
171, 187, 325 

Medical sei vices rendered employee injured in, 
liability of employer for payment, § 166 
Occupational disease contracted in, liability of 
mastei for injury caused by, § 187 
Proximate cause as affectmg liability foi injuiies, 
S 187 

Courts, 

Collective bai gaming contracts, power to make 
foi paities, § 28(37) 

Disputes between carrier and employees not in¬ 
volving labor disputes, juiisdiction, § 28(74), 
p 261 

Labor disputes, 

Enf 01 cement of ordeis of labor relations 
boaid, § 28(122), pp 350-^355 
Exhaustion of administi ative remedies be¬ 
fore resort to court, § 28(69), § 28(71), p 
250 

Jurisdiction, 

Contract adjusting controveisy over 
charges of unfair labor piactioes, § 
28(78), p. 258 

Jurisdictional disputes, § 28(74), p 260 
Labor relations boards or commissions, post 
Medical services, action foi bieach of contract to 
furnish, § 163, p 818 
National Labor Relations Act, 

Exhaustion of administrative remedies be¬ 
fore resort to court for violations, § 28 
(71), p. 253 

Subpoenas Issued under act, order compel¬ 
ling appeal ance and production of evi¬ 
dence, § 28(81) 

Railway Laboi Act, enforcement of award, { 28 
(122), p 353 

Review of oiders of labor relations boards La¬ 
bor relations boards or commissions, post 
Covering, 

Dangerous occupations or places, post 
Dangerous or defective machinery or appliances, 
post 

Craft unions, collective bargaining, sepaiate bargain¬ 
ing unit, § 28(28), p 171 
Cranes, 

Assumption of risk. 

Knowledge of danger, § 390, p 1210 
Latent defects or daugeis, § 392, p 1220 
Jury question, iniuries to servant, § 534, p 183 
Credibility of witnesses, 

Federal Employers’ Liability Act, Jury questions, 
§ 520 

Labor Relations Boaid, 

Dcteimination, § 28(136), p 398 
Exclusive power to determine, S 28(136), p. 
387 

Wages, actions to recover, jury question, § 131, 
p 589 


Creditors, back pay award in labor dispute, rights of 
employee’s creditors in, § 28(119), p 339 
Criminal business, relation as piedicated on employ¬ 
ment for prosecution of, § 2, p 41 
Crimes and offenses. 

Breach of contiact of employment, 8 80, pp 505- 
511 

Bribing servant with intent to influence i^ation 
with master, § 639 

Coercion of seivant to prevent continuing work 
or ref lain from woiking, § 638 
Deductions on account of wages, § 114 
Enticing servant to leave employment, §§ 633-639, 
pp. 439-443 

Failure to pay wages, § 154, § 156, p 760 
Fair Labor Staiidaids Act violations, § 151(34) 
Houis oi labor, violaiion of statute limiting or 
legulating, § 15, p 09, § 16 
Injuries to thud persons lesulting, liability of 
master under doctrine of respondeat supe- 
1101, § 573 

Intel ference with relation by third persons, 88 
(133-639, pp 439-443 

Intimidation of servant to prevent continuing in 
work or refrain fiom woiking, § 638 
Kick-backs, wages, 8 150, p 771 
Labor contract statute, violations by employee, 8 
80, p 507 

Minimum wages, violation of law, public em¬ 
ployees or employees on public wozks, 8 153, 
p 754 

Peaceful picketing, 8 638 

Prosecution for statutory provisions regulating 
i^ation, 8 14, p 06 

Refusal to icdeem sciip issued in payment of 
wages, 8 157, p 768 
Reinstatement, 

Employee having committed crime, power of 
National Labor Relations Board to or¬ 
der, 8 28(119), p 342 

Employee wiongfully discharged, conviction 
as justiflcation for refusal, 8 28(51), p 
226 

Relation, violation of statute regulating relation, 
8 14, p 96 

Hours of employment, 8 15, p 99 
Validity of statute penalizing breach of employ¬ 
ment contiact, 8 80, p 5U5 
Wages and other remuneration, iiost 
Croppers, 

Enticmg servant to leave employment, status as 
servant within, 

Rule, 8 625, p 430; 8 626 
Statute imposing ciimmal liability, 8 634 
Independent conti actor, 8 3(9) 

Labor contiact statutes imposing criminal lia¬ 
bility for breach ot employment conti act» ap¬ 
plicability, 8 80, p 506 

Cross-examination, National Labor Relations Boaid, 
Harmless erioi In refusal to permit, 8 28(120), p 
368 

Right in proceeding befoie board, 8 28(80) 

Cross-petition, labor relations boards, enforcement ot 
order, 8 28(127) 

Crossing signals, railroads, duty to give as applying 
to employees, 8 263, p. 1025 
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Ciustacea, miniiiiiiin watcs and o'\orl.ime p*iii exemp¬ 
tion fiom lenniieinonts of einplojoes cii^agocl ni 
hai vesting, § 551(10) 

Culinary woiUeii, Fan Labor Standaids Act, § 151 
(C), p CmG 
Culveits, 

Indo:)CPdont contractoi consti acting, inlieieiil 
d,’ngor as iexpects liability foi injiuies to 
otlioi -i, § 500 p 3(i2 

Kailioads, liability to servant foi iniiiiic.3 caii'^d 
by Itiiliiie to safely maintain, § 220, p 075 
Oumiil.atno lenicd os, nniirics to seivanth, employers’ 
liability acts, § 17J, p 847 

Custody ol couit, lien foi wages os altachmg to prop¬ 
el t: in, § 145 

Custody of piofioily, employee’s possession as without 
light of owiicisliip, § 00 
^'ustomeis, 

Disclosnie of iiifoimation as to bj employee on 
tcrnuiuiLion of ielation, § 72, p 485 
Employcis’ Liability Act, jnotection as extend¬ 
ing to employee of, § 555 ii GO 
Customs and usages, • 

Bui den of piovlr.g violation of, actions loi inju- 
iios to seivanls, § 501, p 78 
Conti 1 bn to I y negligence, 

Adopting customaiy inothods of work, § 452 
Vlo^ltlon of lilies oi oideis, ^58 
Daiigeioiis macliineiy, safc-guaiding H 222, p 08G 
Disciiaigc of employee, lettci of cleniaiKP, § 45 
EmpUn incut < onti act, 

ConstiiKtioii in light of (‘ustoiiis oi usages, 
S 7, p 72 

1*1 ovalU ig usages or customs as pait of, § 7, 
p 73 
Evidence, 

Ir.juiics to servants, § 409, p 47; § 512, p 
97, § 513. p 101; >} 519, p 112 
Teim of employment, ^ 12 
E\tiii woik, compensation foi, § 97 
Fair I aboi Rtaiidaids Act, inconsistent custom 
ns icquired to yield, § 151(2-1), p 696 
Fellow SCI \ ants, negligence in following custom- 
aiy methods, § 33G 

Guaidiiig daiigeious machinery, conclusiveness on 
question of duty of employei, § 232, p 980 
Inspection oi tost to discover defects oi daiigcis 
111 mac liinciy oi place of woik, § 240 
MetlicxJs of iioik, 

Conti ihutoiy negligence, adopting customary 
inetliods, § 452 

Liability for injlines by master employing 
customaiy nictliods, § 267 
Rules and legulutions, §§ 271, 270 
Pleading, injuries to scivaxits, 

Evidence admissible imdei pleadings, § 499, 
j) 47 

Violation of custom, § 400, p 22 
Railioads, violation as negligence as respects lia¬ 
bility foi injury to employee, § 201, p 1016 
Suindaid of conduct requiied of employer for pro¬ 
tection against xnjuzies to seivant, § 183, p 
870 

Substitute employed by servant, piotection to 
which entitled, § 4 
Teimination of i elation, 

Periodic employment, § 30 


(’uslonis and u-oges—Continued, 

Termination of relation—Continued, 

IfcCfiisal ol cniiiloyee to exceed custom as Jus- 
tifving dischaige, § 42, p 429 
Tools, machineiy and appliances, 

Fuiiiishiiig 111 accoi dance with custom or us¬ 
age as siillicicnt, § 208 

Pioof of use ol Mistomaiv appliances show¬ 
ing due cai c, § 524, p 128 
Wages, dcdiutiruis, § 114 

Waining oi instiucting seivant, duty as depeud- 
eiit on, § 284 
Ontling trees. 

Independent contractors, inhcicnt danger as re¬ 
spects liability for injuiies to others, § 500, 
p 302 

Statutoiy penalty, liability of mastei for tiespasb 
of seivants, § 575, p 339 
Dairy employees. 

Fan- Lnhtn Standards Act, exemption, § 151(17) 
EmplovPCs engaged in piocessiiig daily prod¬ 
ucts. § 151(10), p 087 
I^ien for wages, § 143, p 008 

Damages, 

lUeach of employment contract. Conti acts of 
employment, ante 
Oontiacis of omplovinoiit, ante 
Dischai ge of employee, post 
Enticing sen ant to leave employment, § 028 
Iniunes to seivants, iecovei> of, § 554 
Inventions by employees, recovery in actions re¬ 
lating to, § 73, p 407 

Labor unions, ompiovoi’s light to maintain ac?- 
tion against, § 28(84) 

IjcaMiig oniployment in violation of contract, lia¬ 
bility of cmiiloyee, § 78 
Measure of damages, gcncially, post 
Medical or siiigical attention, hioach of coiitraci 
to furnish employee with, *1 163, pp 816, 818 
Mitigation of damages, geiioially, post 
Negligciii’e Ol wiuiigliil act of employee causing 
loss to eniplovei, hahiiily foi, § 79, p. 504 
Action as lying, § 79, pp 502-505 
Wagers, actions for, statutoiy piovisioiis, § 160(12) 
WioiigJul dischaige, ixist 

Dangcious occupations or places. 

See also safe place to woik, generally, post 
Agents, notice to as notice to master, § 248 
Assumption of risk, ante 
Blasting, gencially, ante 

Buildings ncgiigeiice of master, jury questions, § 
534, p. 182 

Bui den of pioof, actions for injuries to servants, 
§ 501, p 73 

Changing conditions during progress of woik re¬ 
sulting in, duty of master, 3 219, p 930 
Chutes, guaiding, § 234 

Constructive notice, liability for injuries to serv¬ 
ant, as alfccting, § 248 
Cuiitiibutoiy negligence, ante 
Covering or Guarding, §§ 231-231, pp 979-988 
Admissibility of evidence, § 508 
Assumption of risks, § 300, p 1172 

Knowledge of danger, § 390, pp. 1203, 
1208 

Chutes, § 234 
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Dangerous occupations or places^-Oontlnued, 

Covering or Guarding—Continued, 

Construction of statute requiring, i 232, p. 
981 

Contributory negligence, jury que-tion, § 537, 
p 231 

Elevators, § 233 

Farm machinery, § 232, p 984 

Fellow servants. 

Hatchways on vessels, § 333, p 1115 
Negligence as affecting master’s liabili¬ 
ty for injuries, § 333, p 1112 
Hatchways, § 234 

Fellow servant rule, § 333, p 1115 
Hoistways, § 233 

Instructions to jury in actions for injuries 
to servants, § 546, p 247 
Negligence, 

As to guarding, § 232, p 979 
Jury questions ns to master's negligence, 
§ 534, p 186 

Pei sons entitled to protection of statutes le- 
quiring, § 232, p 983 
Shafts, § 233 
Elevators, generally, post 

Employment for purpose of making dangeious 
place safe, liability for injuiies occuinng, § 
222, p 939 

Enhancement of natural iisk of employment, 
avoidance, § 214, p 922 
Evidence, 

Admissibility in action for injuiies to serv¬ 
ant, § 512, pp 96-100 
Similar facts or occuirence«i, § 511 
Sufficiency in action for injuries to seivaiit, 

§ 522, p 118 

Fellow servants, 

Negligence in covering or guarding as affect¬ 
ing master’s liability for injuiies, § 333, 

p. 1112 

Notice to os notice to master, § 248 
Floor openings, guaiding, § 234 
Guarding Covenng or guardmg, geneially, ante 
this head 

Hatchwaj-s, guaiding, § 234 
Hidden dangers, knowledge of mastei as affect¬ 
ing liability for injuiies, § 246 
Hoistways, guaiding, § 233 
Illness or disease incident to, protection of em¬ 
ployee tiom dongei, § 214, p 923 
Improbable dangers, knowledge of master as af¬ 
fecting liability for injuiies, § 240 
Improper use or test, liability of employer for 
injuiies in case of, § 251 
Independent contractois. 

Duty of keeping premises in leosonaldy safe 
condition for seivants of, § 603 
Liability in respect to work dangerous un¬ 
less piecautions observed, § 500, pp 359- 
365 

Infants, 

Negligence in employment in, § 185 
Pleading employment in action for injuries, 
§ 490, p 20 

Injuries to third peisons, liability of master un¬ 
der doctrine of lespondeat supcrioi, § 570, p 
314 


Dangerous occupations or places—Continued, 
Inspection, 

Mines, § 235, p 993 

Negligence of master, jury question, § 534, 
p 187 

Jury questions, § 529 

Actions for injuries to servant, § 533, p 156 
Negligence in failmg to co\er or guard, § 
534, p 186 

Pleading m action for injuiies to servants, 
§ 490, p 18 

Sufficiency of evidence as to, § 524, p 123 

Knowledge of master, §§ 244-248, pp 1000-1004 
Constiuctive notice, § 248 
Hidden or improbable dangers, § 246 
Latent defects, | 247 

Liability for injuries to servant as dependent 
on, § 244 

Stiuctuial defects, § 245 
Tune and opportunity for discovery as af> 
fected, § 248 

Latent defects, • 

Instiuctions to jury as to, actions for inju¬ 
ries to servant, § 546, p 249 
Knowledge of master as affectmg liability 
for injuries, § 247 

Liability of master for injuries, jury ques¬ 
tion, § 534, p 189 

Law questions, actions for injuries to seivant, § 

533, p Ii>6 

Lights, negligence of master, jury question, § 

534, p 171 

Making dangerous place safe, duty of master m 
lespect to employee engaged in, § 250 
Mines, liability for injuiies to employees en¬ 
gaged in making dangerous place safe, § 
222, p 939 

Nature of woik rendering place tempoiarily in- 
secuie, § 249 

Negligence as imputable to master furnishing, § 
214, pp 922-025 

Negligence of master, covering or guaiding, jury 
questions, § 534, p. 186 
Obvious dangers. 

Admissibility of evidence as to, § 512, p 
100 

Instructions to juiy as to, action for inju¬ 
ries to servant, § 546, p 249 
Liability of master for injunes, jury ques¬ 
tion, § 534, p 180 

Opportunity for discovery, constructive knowl¬ 
edge of mastei as affected, § 248 
Order directing woik, liability for injuries by 
servant acting under, § 280 
Pleadmg in action for injuries to servant, § 400, 

p 18 

Precautions to protect servant, § 262 
ProgiesB of work enhancing danger, caie required 
of employer, § 219, p 930 
Protection of employee, duty of master, § 214, p 
922 

Proximate cause of injury. 

Building defects, § 253 
Liability of master as dependent on, § 252 
Mines and excavations, § 259 
Railroads, §§ 255-258, pp. 1009-1013 
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Dangerous occupations or places—Continued, 

Questions of law and fact, actions for injuries 
to seivant, § 533, p 151$ 

Rules and legulation, duty of employer to 
piomulgate, § 271 

Sending seivant into place of dangei, liability for 
iiijuiy losultmg, § 208 
Shafts, guaiding, § 23:1 

Stiuctuial delects, kiio\\ledge of master as lo- 
spects liability foi iiiiurios to sonant, § 241 
Tests, negligence of mastci, juiv <juestioiis. § 
534, p 187 

Time for disooveiy, coiistiiictne kinmledge ot 
employei as affected, § 248 
Unusual use oi test, liability foi iiij lines re¬ 
sulting, § 2.11 

Vice piin<‘ip<il, notice to os constinctiie notice to 
mastci, 1$ 248 

Warning and instructing seivant, geneialls, post 
Dangerous oi defective machineiy or appliances, 
Agents, notice to ns notice to mastci, § 248 
Assumption of risk, ante 
Baiiieis ox ladings, § 231 

Breakage, giiaiding machines dangeious by rea¬ 
son of, § 232, p 985 

Burden of pioof, actions tor iiijuiics to serv¬ 
ants, § 501, p 73 

Gaie rcqiiiicd of master re<iuiiiiig seivant to 
woik on, § 21.1 

Gircunistantial evidence, knowledge of defect or 
danger as shown by, § 5124, p 124 
Gonstiuctivc notice, liability fox injuiics to serv¬ 
ant as affected, § 248 

contact, guarding machines dungoious from, § 
232, p 085 

Conti ibutoiy negligence, ante 
Covering or guarding, §§ 231-2.14, pp 979-988 
Admissibility of evident*, § 508 
Assumption of risks, § .KiO, p 1172 

Knowledge of dangoi, § 390, pp 1203, 
1208 

Burden of pioof, { 502 
Chutes, § 234 

Gonstiuction of slaUitos loaniiiiig, § 232, p 
981 

Elevators, § 233 
Faim machinery, § 232, p 984 
Fellow seivants, negligence as alTectiiig mas¬ 
ter’s liability for injuiies, § 333, p 1112 
Hatchways, § 234 

Fellow servant rule, ^ 33, p 1115 
Hoistways, § 233 

Instruction to jury, actions for injunes to 
servant, § 540, p 247 
Negligence in respect: of, i 232, p 979 
Jury question, § 534, p. ISO 
Particular machmes oi mnchincry, § 232, p 
984 

Persons entitled to protection of statutes le- 
quiiing, § 232, p. 983 
Shafts, § 233 

Statutory provisions, § 232, p 980 
Customs or usages, safe guarding in accordaiic'e 
with, § 232, p 986 

EJusdem geneiis, application of lule in determin¬ 
ing necessity of guarding, S 232, p. 9S5 


Dangerous or defective machinery or appliances— 
Continued, 

Electric appliances, assumption of risk, knowl¬ 
edge, § 390, p. 1212 
Evidence, 

Admissibility in action for injuiies to serv¬ 
ant, § 512, pp 90-100 
Similar facts or occuirences, § 511 
Suflioicncy in action for injuiies to seivant, 
§ 522, p 118 

Factoiies, statute icquiiing guaiding as apply¬ 
ing to, § 232, p 982 
Fellow seivants. 

Guarding against negligence of, § 232, p 986 
Liability ol employer for injuries resulting, 
statutoiy provisions, § 344 
Negligence in respect of as affecting master’s 
liability foi injuiies, § 33.3, p 1113 
Notice to as constructive notice to master, 
§ 248 

Flying pai tides, safeguarding machines danger¬ 
ous from, § 232, p 9S5 

Guarding Covering or guarding, generally, ante, 
this head 

Hidden dangers, knowledge of muster ulTccting 
liability for injuiies, § 246 
Improbable dangeis, knowledge of master as af¬ 
fecting liability for injuries, § 240 
Impioper use or tests, liability tor injuries re¬ 
sulting, § 251 

Independent contractors, warning employees of, 
§006 

Indusliial plants, statute requiring guarding as 
limited to, § 232, p 982 

Injuiies to third persons, liability of master un¬ 
der doctrine of respondeat superior, § 570, 
p 311 

Inspection, negligence of master, jury question, 
§ .134, p 187 

Inspection and repair, duty owed to servant en¬ 
gaged in making rcpiur, § 250 
Jury questions, 

Actions for injuiics to servant, § 533, p 156 
Negligence in failing to cover or guard, S 
534, p 180 

Negligence of master, § 534, p. 174 
Knowledge of defect or danger, 

Admissibility of evidence, § 512, p 09 
Assumption of risk, jury question, § 536, 
p 219 

Burden of proof, § 501, pp 74, 80 
Instructions to jury as to, actions for inju¬ 
ries to servants, § 546, p 247 
Jury question, § 534, § 180 
Pleading in action for injuries, § 490, 18 

Sufficiency of evidence as to, § 524, p 323 
Knowledge of master, §§ 244-248^ pp 1000-1004 
Coiistructi\e notice, § 248 
Hidden or improbaide dangers, § 246 
Improper or unusual use, § 251 
Latent defects, § 247 

Liability for injuries to servant as depend¬ 
ent on, § 244 
Struc^ral defects, § 245 
Latent defects or dangers, 

Instructions to jury, actions for injuries to 
servants, § 546, p 249 
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Dansenras or defectiye machinery or appliances— * 
Continued, 

Latent defects or dangers—Continued, 

Knowledge of master as affecting liability 
for mjuiies, § 247 

Negligence of master, jury questions, § 534, 
p 189 

Law questions, actions for injuries to servants, 

§ 533, p 15G 

Liability of master for Injuries to servant re- 
quired to work on, § 215 

Manufuctui mg, statutes requiring guarding as 
applying to, § 23J, p 982 

Mercantile establishments, statutes requiring 
guarding as applying to, § 232, p 982 
Mills, statutes requiring guarding as applying to, 

§ 232, p 982 

Negligence as imputable to master furnishing, 

§ 214, pp 922-925 

Negligence ol master in respect of, jury question, 

§ 534^ pp 174, 186 
Notice, 

Failure to give employer as precluding recov¬ 
ery for iniuries caused by unguarded 
condition, § 232, p 081 
Guarding, effect of duty of inspector to give, 

§ 232, p 9S1 
Obvious dangers. 

Admissibility of evidence as to, § 512, p 100 
Assumption ot risks, § 360, p 1171 
Instructions to jury, actions for injuries to 
servants, § 546, p 249 

Negligence of master, jury question, { 534, 
p 189 

Opportunity for discovery, constructive knowl¬ 
edge of employer as affected, § 248 
Pleading in action for injuries to sen^ant, § 400, 

p 18 

Pioximate cause of injury. 

Liability of master as dependcut on, §§ 252, 
254 

Eailroads, § 255 
Questions of law and fact, 

Actions for injuries to servants, § 533, p 156 
Negligence of master, § 534, p 174 
Repairs, absence of guard during, § 232, p 082 
Respondeat superior, doctrine as applicable in 
respect of, § 575, p 331 

Signals or warnings, contributory negligence, § 
462 j 

Sunple tools and appliances, geneially, post 
Statutory provisions, 

Care of employer requiring employee to work 
on, § 215 

Covering, guarding or otherwise protecting 
§ 232, p 980 

Failure to comply with as proximate cause 
of injury, § 252 

Fellow servants, liability of employer for. 
Injuries resulting, § 344 
Knc'wledge of master, ^ 244 
Liability of master foi. 

Negligence of fellow servants, S 333, p 
1118 

Persons entitled to protection of statutes re- 
quizing guarding, § 2.72, p 083 


Dangerous or defective moGhinery or appliances— 
Continued, 

Statutoiy provisions—Continued, 

Protection of employees, § 214, p 923 
Proximate cause ot injuries in failure to 
comply with, § 252 

Structural defects, knowledge of master as re¬ 
spects liability for injuries to servant, § 245 
Tests, 

Guarding during operation for purpose of, 
§ 232, p 984 

Negligence of master, jury questions, § 534, 
p 187 

Time for discovery, constructive knowledge of em¬ 
ployer as affecting, § 24S 

Unusual use or tests, liabihty for Injunes result¬ 
ing, § 251 

Vice principal, notice to as constructive notice to 
master, § 248 

Waiver, duty imposed on master to guard, } 232, 

p 081 

Warning and instructing servant, generally, post 
Workshops, guarding, § 232, p 982 
Youthful and inexperienced employees, warning 
of danger, burden of proof, § 501, p 81 
Dangers, 

Care required of employer to prevent employees 
being subjected to, § 183, p 878 
Warning or instiucUng servant, post 
Day independent contractor paid by, § 3(8) 

Day to day employment. 

Termination of i elation, § 30 

Will of either party, § 31, p 4J3 
Wages, 

Action to recover, § 122 

Jury question, § 131, p. 591 
Time for payment, § 119 
Death of. 

Employee, 

Ilcuehci.iries under death benefit certificate 
issued by relief or benefit association, S 
1C9, p 832 

Deductions fiom wages, § 104 
Termination of employment contract, { 38 
Wages and other remuneration, right to re¬ 
cover as affected, § 86 

Employ 01 , termination ot employment contract, 
§37 

Deceit Fraud, generally, post 

Declaration Complaint, declaiation or petition, gen¬ 
erally, aute 

Decrease Wages and other remuneration, post 
Decrees Judgnumts or decrees, generally, post 
Deduclions Wages and other remuneration, post 
Defective machiueiy Dangerous or defective machin¬ 
ery or applnmces, geneially, ante 
Defective workmanship, deduction in wages for, stat¬ 
ute prohibiting, § 159, p 769 
Defenses, 

Assumption of risk, §§ 358-360, pik 1153-1160 
Burden of proof, § 501, p 06 
Employers' liability acts os limiting or modifying 
defenses, § 173, pp 846, 848 
Employment contract, action tor breach, § 11, p 
85 

Federal Employers’ Liability Act as modifying, 
§ 173, p. 848 
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Defenses—Continued, 

T^abor contract statute, prosecution of onployee 
for violation, § 80, p 607 

Leaving employment in violation of contract, ac¬ 
tion for, § 78 

Minors employed in violation of statute, actions 
foi injuries, § IM, p 805 

Negligence or wiongful act of employee causing 
loss to employei, actions for, § 79, p 503 
Wages and other remunciation, post 
Wiongful discharge, actions for, § 51 

Defer led salaiy payments, discharge of employee as 
afTcctiiig right, § 87 

Deflnite term, employment contract, construction es¬ 
tablishing, § 8, p 70 
Dehnitiuiis, § 1, pp 24-20 

Assumption of risks, § 357, p 1148 
Clearance card, § 45, p 430, n 51 
Collective baigaming, § 28(20) 

Commerce, § 151(7), p 035 
Competency, § 313 

Constructive knowledge, § 248, p 1002, n 40 

Conli actor, § 3(1), P 44 

Conti ihutory negligence, § 421 

Contiol, § 3(3), p 54 

Drawing account, § 91, n 88 

Earnings, § J8(110), p 345 

Emergency, § 22 

Emergency employee, § 177, n 78 
Employees, § 28(11); § 143, p 608; S 351(4), p 
031 

Employer, § 1, p 26; § 28(10); § 151(4), p 629 
Statutory piovision, limited elTcct, $ 14, p 
05 

Engaged in c-ommerce, § 151(0), p 649, n 48 

Establishment, § 151(14), p 674 

Executne, § 1>1(12), p (i(i9 

Exliaordinary iisks, § 361 

Fair Labor Standards Act, post 

Fellow servants, § 330 

Goods, § 151(7), p 640 

Handling, § 151(9), p 652 

Independent contiaclois, § 3(1), p 41 

Industry, § 28(5). § 151(32), p 720 

Juiisdictional disputes, § 28(18) 

Labor disputes, 8 28(16) 

Labor oigani7ation, § 28(15), p 148 
Lalxir separations, § 29 
Laborei, § 143, p 608 
Latent defects, 8 238, n 54 
I.ayolf, § 20 

Minimum wage, 8 352, p 743 

Net pxoht, 8 332, p 548 

Occupational disease, § 187 

Opeiativc, 8 1^3, p tiOO 

Oidinuiy risks, 8 371 

Pensions, 8 160, p 830 

Pcrmniicnt employment, 8 8, p 78 

Product*, § 151(7), p 638 

Production for commerce, 8 151(7), p 639 

Profits, 8 132, p 548 

Proximate cause, 8 252 

Quit, 8 ‘lO 

Retail establishment, § 151(14), p 675 
Sales, 8 90, p 520 
Salesmen, § 143, p 609 
Sanctioning iigh^ 8 4S 


Definitions—Continued, 

Seniority, § 28(41), p 202 

Seniority light, 8 5, p 64, n 97 

Service establishments, 8 151(14), p 678 

Simple tools, 8 235, p 901 

Statutory provisions, limited effect, § 14. p 95 

Stiikos, § 28(18) 

Substantial evidence, 8 28(136), pp 394, 400 
Tradesmen, § 143, p 009 
Tiain, § 354 

Transporting, § 151(9), p 652 
Unfair labor practices, 8 28(43) 

Employer, § 28(45), pp 200-213 
Viuo principles, 8 332, p IKX); § 330 
Voluntaiy agreement, collective bargaining, | 
28(37) 

Waiting time, § 151(28), p 717, n 49 
Woiking conditions, 8 28i22), p 159, ii 92 
Degree of caie required os to sf^rvant, 

Pleading m action for servant’s injuries, 8 4901 
P 17 

Protect by master against injuries to servants^ 
8 183. p 877 
Ddegation of duty, 

Fellow seivants, furnishing sufficient number, 
8 307 

Independent contractors, liability for injury as 
result of nondelegable duties, § 501, pp 365- 
308 

Methods of woik. 

Enforcement of safety rules, 8 272 
Pioviding safe method, 8 206 
Safe place to work, tellow servants, 8 333, p. 
nil 

Safe tools, etc, and places for work, 8 204, pp. 
900-012 

Safely of employees, duty of master, 8 186 
Warning and instructing servant, § 285 
Delegation of power, chastisement of minor employee, 
right to dclcgafe, 8 70 

Delivery employees. Fair Labor Standaids Act, cov¬ 
erage, 8 1''>1(9), p 658 

Demand Wages and other remuneration, post 
Demolition of building, 

Assumption of risk, jury questions, § 536, p 215 
Conliibutory negligence, juiy questions, § 537, 
p 236 

Safe place to work, duty to furnish ns extending 
to. § 210, p 933 
Demotion ol employees, 

Damages for, action as maintainable by em¬ 
ployees, 8 28(71), p 251 
Unfair labor pi act ices, § 28(58) 

Demotion because of union aetivitiob, evi¬ 
dence, 8 28(90) 

Demurrer, injuries to bervants, actions foi, § 40, p 14 
Demurrer to evidence, injuiics to servant, actions for, 
§ 520 

Department heads, fellow servants, $ 332, p 1102 
Department rule, fellow servants, 8 331, p 1006 
Departure, 

Injuries to servant, departure from ordinary man¬ 
ner of performance of duties, liability as 
affected, § 181, p 876 

Injuries to third ixcrsons^ liability of master un¬ 
der doctrine of respondeat superior, 8 574, 
p 327 
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Depositions, National Labor Helations Board, review 
of ordei for award by court, § 28(122), p 353 
Depreciation, allowance under profit sharing con¬ 
tract, § 112, p 551 

Deputies, term employee as including, § 1, p 28 
Derrick gearing, assumption of nsk, knowledge of 
danger, § 300, p 1208 
Derricks, 

Assumption of risk, 

Knowledge of danger, § 390, p 1210 
Latent defects or dangers, § 302, p 1220 
Oontributory negligence of sen^ant injured as 
jury question, § 537, p 235 
Negligence of master, 

Evidence, S 524, p 129 
Jury question, § 534, p 183 
Safety devices, duty of master, § 221 
Destruction of employer’s pioperty, contiact of em¬ 
ployment as terminated by, § 30 
Destruction of placp of work, w<igeb, light to recov¬ 
er as affected, § 86 
Detectives, 

Assault by, liability of master, § 575, p 34t2 
Unfair labor practices in employment of, § 28(53) 
Evidence, § 28(93), p 292 

Detonating caps, warning and instructing servant as 
to dangerous properties, § 303 
Deviations, 

Independent contractor relationship as affected by 
reservation of right to make, § 3(4) 

Injuries to third persons, liability of master un¬ 
der doctrine of respondeat superior, | 574, p 
327 

Different department rule, fellow servants, 

Ckimmon employment, | 331, p 1096 
Statutory provisions, § 342 
Railroads, { 350 

Dimout regulations, compliance as negligence in fail¬ 
ing to furmsh sufficient lights, § 219, pi 932, n 
52 

Direction of verdict, 

Injuiics to servants, actions for, § 529 
Negligence of master, § 534, p. 167 
Injuiles to thiid persons, actions for, § 616 
Wages, action to recover, § 131, p 589 
Wiongful discharge, actions for, § 54, p. 460 
Direction or control. 

Defined, § 3(3), p 54 
Element of relationship, § 2, p 32 
Failure to assert light, lelationship as affected, 
§ 3(3), p 55 
Fellow servants, post 
Independent contiactois, post 
Injuries to thud person. 

Liability of master undei doctrine of re¬ 
spondeat superior, servant loaned or 
hired to another, § 566, pp 284-292 
Right of direction as essential to liabil¬ 
ity of master, § 563, p 276 
Manner of peifoimance, independent contractor, 
§ 3(1). P 43 

Place of work, relationship as affected by right 
of, § 3(2), p 49 

Relation as deteimined by, g 1, p 25 
Servant loaned to another, g 2, p 38 


Director of leseaich, labor relations, employees with¬ 
in statute dealing with, g 28(12;, n 62 
Disability ot employee, 

Termination of employment contiact, § 38 
Wages, light to recovei as affected, § 85 
Disability of employer, teimiiiation of employment 
contract, g 37 

Disabled ^ chicles, independent contractois, peisons 
employed to move, § 3(0; 

Dischaige of employee, g§ 41-59, pp 426-476 

Absence fiom woik as giound, g 42, p 429, n 22 
Abusive conduct as wan anting, § 42, p 429, n 28 
Adveise mteiest oi acts as justifying, g 42, p 430 
Appeal to designated tribunal, light of action un¬ 
der contiact provisions, g 28(75) 

Arbitiaiy discharge, § 42, p 428 
Assigning of reason, g 44, p 435 
Assignment of wages lesultmg in, liability of as¬ 
signee, § 630, p 435 
Blacklist by employer, g 45 
Bonus, arbitraly discharge as defeating rights, 
g 98, p 520 

Breach of contract as giound, g 42, p 428 

Liability of employer for consequences, g 46 
Breach of contract between employer and bar¬ 
gaining lepresentative, action for damages, g 
28(120) 

Clearance card or letter, duty of employer to 
give, g 45 

Collective bargaining agreement, light of em¬ 
ployer as affected, g 28(41), p 200 
Compensation Wages, generally, post 
Oimpeting business, secretly engaging in as 
giound, g 42, p 4^ 

Condemnation of offense authorizing discharge, 
g 43 

Conduct constitutmg, g 41 

Continuing to accept services after breach of con¬ 
tract or duty, waiver of right, g 43 
Contract of employment, right as dependent on 
terms of, § 41 

Coiporations, payment of wages on, statutes re- 
quiiing, g 156, p 761 

Custom of employei, refusal to accede to as jus¬ 
tifying, g 42, p 429 

Customs and usage, letter of clearance, g 45 
Damages, 

Breach of contract between cmployci and em¬ 
ployee’s bai gaming lepresentative, g 28 
( 120 ) 

Bieaoh of duty to issue service letter, § 44, 
pp 437, 438 

Failui-e of employer to furnish clearance card 
or letter, g 45 

Malicious procurement, g 632 
Mitigation of damages, 

Dischaige as bieach of contract between 
employer and employee’s representa¬ 
tive, g 28(120) 

Failuie to issue service lettei as required 
by statute, g 44, p 439 
Malicious procurement, g 632 
Nominal damages, failure to furnish service 
letter, g 44, p 438 
Resort to couit, g 28(75) 

Defeired salary payments, right as affecting, g 
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Discharge of employee—Continued, 

Disci im Illation, 

Ghaige as sufliciont to justify complaint by 
Laboi Relations Uoaid, § 2S(r*0), p 270 
Union activities, admissibility of evidence in 
piocccdiiig to pieveut unfair laboi piac- 
tice, § 28CJ4) 

Dishonesty wan anting, § 42, p 429, n 28 
Disloyal intcicst or acts as justification, § 42, p 
480 

Disobedience or Insuboi diiiatioii, § 42, p 482 

July question in action foi wiongful dis- 
chaigc, § 54, p 462 
Effective date, § 4<i 

Election of employee failing to leave picmises 
peaceably, § 4C 
Evidence, 

Actions for malicious piocuiement, § G31 
Actions for wiongful dischaige, § 53, pp 454- 
400 

Sufiiciency m action against employer, § 
28(95), p 288 

Discharge of employee causing injuries to 
soivant, § 51G 
Unfair labor piactices. 

Disci imiiintion because of union activi¬ 
ties, § 28(100), pp 303-309 
Dismissal because of union activities, § 
28(100), p 303 

False repiesentation inducing contract as giound, 
§ 42, p 428 

Fellow seivants, power to discharge as affecting 
relations, § 332, p 1101 

Fiituie wages oi compensation, light to recov'er, 
§ 87 

Garnishment, tender as arresting luniiing of pen¬ 
alty for failuie to pay wages due, § 15G, p 
705 

Good cause, light to dischaige for, § 42, p 428 
Giounds, § 42, pp 427-433 
Incompetcncy as gioimd, § 42, p 4«30 
Waiver of i ights, § 43 

Iiideiinitc teim of sei vices, wages as lecoveiable, 
% 89 

Independent conti actors, power of discharge as 
deteiuunative of i elation, § 3(2), p 40, § 3 
((5) 

Injuiics to third peisons, liability of mnstci un- 
dci do(*t!inc of icspondcat supeiioi ns de¬ 
pendent on right of discharge, § 503, p 270 
Insolence as giound, § 42, p 430 
InsiilKii dinution as giound, § 42, p 432 

July question in action for wiongful dis¬ 
chaige, § 34, p 402 

Iiitempeianc*e as justifying, § 42, p 433 
Intention, element ol, § 41 
Intoxication as justification, § 42, p 433 
July question, action for malicious procuiement, 
< 631 

Justification, 

Bui-den of proof in action for wrongful dis 
choige, § 53, p 454 

Instiuctions to jury in action foi wrongful 
discharge, § 55 

Pleading in action for wrongful discharge, 
t 52, p. 451 


Discharge of employee—Cbntinued, 

Letter of i ecommcudation, duly of employer to 
give, § 45 

Loss of light to dischaige foi bieach of contract 
01 duty, § 43 

Malicious piocuicmcnt, §§ 030-032, pp 434-439 
Actions for, § 031 
Damages, § 032 
Evidence in action for, § 031 
Justification, § 030, p 437 
Liability for icsultmg damages, S 630 
Mental anguish, § 632 
Motive as affecting liability, § 630, p 436 
Pleading in action foi, ^ 631 
Questions of law and fact in actions for, | 
631 

Misconduct justifying, § 42, p 429 
Mitigation of damages Damages, ante, this head 
Moial tuipiliide as giound, § 42, p. 430 
Motive, matei lality, § 44, p 435 
Natuic of employment, right to discharge as de¬ 
pendent on, § 41 

Neglect of duty as justification, § 42, p 431 
Notice, violation of lule of winch employee had 
no notice, § 42, p 433 
Opel ail on and effect, § 46 

Payment of wages due, statute icquiring, § 156, 
p 7(il 

Peaceable withdrawal fiom piemises, § 46 

Penalty wages, § 156, p 702 

Pleading, 

Actions tor malicious piociircment, § 631 
Actions for wrongful dischaige, { 52, pp. 447- 
454 

Political affiliation, disci imination, § 28(2), p. 114^ 
n 21 

Powci to discharge in gcneial, § 41 
Essential to relationsliip, § 2, p 35 
Presumptions, 

r/5gality, § 28(93), p 281 
Waiver of bieach ot contract or duty war¬ 
ranting discharge, § 43 

Punitive damages, failuie to issue service letter 
as requiied by statute, § 44, p 438 
Reasons, employer as icquiied to assign, S ^ 
p 435 

Reinstatement of employees, gcneially, post 
Repaiation foi mistakes, effect ot, ^ 43 
Right of employei, § 28(47); | 28(49), p 219 
Seivice letter, lequiiemeiits as to, § 44, p 435 
Stiikcs, 

Labor union’s stiikc to secure discharge of 
objectionable poisons, § 28^19), p 154 
Participation in as giouxid, leliistatement, S 
28(110), p 341 

Tender of wages due, teimination of fuxther ac¬ 
cumulation of penally, 8 156, p 764 
Testimonial as to chaiactei, duty of employer to 
give, § 45 

Thieat to terminate contract of employment as 
amounting to, § 41 

Trade union wiougfully causing, liability in dam¬ 
ages, S 630, p 430 

Tiespasser, seivant failing to leave peaceably, { 
46 

Ti us tees of railroad, action for damages as main¬ 
tainable against, § 28(84), n. 99 
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Discharge of employee—Oontinued, 

Unemployment compensation, mitigation of dam¬ 
ages for falluie to issue service letter as re¬ 
quired by statute, § 44, p 439 
Unfair labor practices^ § 28(47); § 28(49), pp 219- 
225 

Discrimination because of union activities, 
evidence, § 28(100), pp. 303-309 
Dismissal because of umon activities, evi¬ 
dence, I 28(100), p. 303 
Inducing employer to discharge employee, S 
28(63), n 84 
Thieat of, § 28(56) 

Union activities, discharge because of participat¬ 
ing, buiden of pioof, § 28(931, p 282 
Vacation pay, wrongful discharge as affecting 
right, § 87 

Wages or other remuneiation, 

Actions for, § 322 

Jury question, § 131, p 592 
Contract provisions as governing, { 113 
Failure to pay as constituting discharge. § 41 
Reasonable value as lecoverable, § 113 
Refusal to pay as constituting discharge, § 41 
Right to lecover future wages, § 87 
Statute requiiing payment on dischaige, § 
156, p. 761 

Termination of relation pursuant to contract 
teiminable at option, § 88 
Withholding, statutory penalty, § 156, p. 761 
Waiver of right, bieach of contract or duty, § 43 
Willful disobedience as ground, S 42, p 433 
Words or acts showing, § 41 
Wiongful discharge, geneially, post 
Discontinuance of business, excuse for failure to fur¬ 
nish work, S 61 

Discounts, wages, statute regulating assignment of fu¬ 
ture wages as precluding, § 157, p 766 
Discovered peril Last Clear Chance, generally, post 
Disco veiies of employee, ownership, § 73, pp 486-^9 
Discoveiy, 

Defect, evidence as to duty of employee in action 
for injuries, § 519, p 110 

Fair I abor Standards Act, actions under, S 160 
( 1 ) 

Discretion, 

Court, 

Amendments of pleadings, action for injuries 
to seivant, § 406 
Fair Labor Standards Act, 

Attorney’s fees in action under, { 160 
(11), p 805 

Enforcement of subpoena issued by ad¬ 
ministrator, § 151(31), p. 725 

Employei, 

Bonus for satisfactory services, § 08, p 530 
Wages and other lemuneration, 

Buiden of proof in action to recover, § 
129, p 578 

Forfeituie of wages under provisions of 
contract, § 103 

Independent contiactois, mode and manner of do¬ 
ing woik, § 3(3), p 49 

Laboi Relations Boaids and Commissions, post 
National I^abor Relations Boaid, post 
Settlement ot labor disputes, pezson conducting 
hearmg, $ 28(105) 


Disci etion—Continued, 

Termination of relation, contract providing for, § 
32, p. 416 
Discrimination, 

Discharge of employee. 

Political affiliation, S 28(2), p 114, n 21 
Union activities, presumptions, i 28(93), p 
282 

Unfair labor practices, post 
Union membeiship. 

Admissibility of evidence in proceeding in¬ 
volving unfair labor practice, f 28(91) 
Presumptions, § 28(93), p 281 

Disease, 

Contiibutory negligence, injury resultmg from, § 
438 

Occupational diseases, post 

Dishonesty, dischaige of employee as warranted be¬ 
cause of, § 42, p 429, n 28 

Disinfection, independent contractors engaged in, in¬ 
herent danger as respects liability for injuries 
to others, § 590, p. 3G2 
Disloyalty, 

Discharge of employee on ground of, S 42, p 430 
Recovery of wages as precluded, § 105 
Dismissal and nonsuit. 

Injuries to servant, actions for, S 529 
Injuries to third persons, actions for, § 616 
Labor Relations Board, right to dismiss own com¬ 
plaint, § 28(89), p 277 

Settlement of laboi disputes, pioceedings for, { 28 
(79) 

Wages, actions to recover, § 131, p. 591 
Wrongful discharge, actions for, § 54, p 460 
Disobedience of orders or rules, 

Admissibility of evidence, injuries to servants, i 

610, p 110 

Assumption of ilsk, § 410 

Burden of proof in actions for injuries to serv¬ 
ants, § 501, p 78 
Conti ibutory negligence, ante 
Discharge of employee on ground of, S 42, p. 432 
Jury question m action for wrongful dis¬ 
chaige, § 54, p 462 

Piesumptions in actions for injuries to servants, 
§ 501, p 63 

Disparagement of muon, unfair labor practice, $ 28 
(55) 

Dissolution, 

Corporation, operation of business by Individual, 
liability for wages of those continuing to 
work, § 34 

R^ief and benefit departments or associations, S 

168, p. 826 
Distinctions, 

Conti actor and employees, § 3(1), p 44 
Relationship, § 1, p 24 

Distributors, interstate commerce. National Laboi lie 
lations Act as applymg, § 28(9), p 133 
District of Columbia, 

Fair Labor Standards Act, principal office of ad¬ 
ministrator in, § 151(30) 

Houis of labor on public works, power to regu¬ 
late, § 17 

National liabor Relations Board, pimcipal ofllce 
located m, i 28(67) 
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Divisible contract, wronsriil discharge of employee** 
cinplined iindei, accrual of cause of action, § 40 
Division siipeiiiitciidcnt, railioarts, fellow servants le- 
lalioiislnp, § .382, p 1102 

Divisional piiisdiction, labor disputes, railway laboi 
act. § l»S(74). p 2(51 

Divoico, doath buiioht coitiflcate ibsiicMl employee by 
lelief oi boiiolit asMiciation, light of dnoiced 
wife niidci, § KiO, p 832 

Dolly, siiniile appliance as icspects liability to fur¬ 
nish sale appluiiices, § 21(5, ii 97 
Domestic sonants, 

National Labor Kolalioiis Act, exclusion, § 28(12) 
Neglu^cncc oi wioiiulul arts lesulliug in loss to 
employer, liability, § 75), p 502 
Wages, piesmnption of payment, § 121 
Domestic seivic^cs, 

Indc[)Oiident conti actors, peisons employed to per- 
luini, § 8(0) 

Sen ant as limited to peisons engaged in, § 1, p 
20 

Domination of labor organization, unfaii labor prac¬ 
tice, evidence, § 28(9S), pp 20(5-301 
Double damages. 

Enticing seivant to leave employment, § (528 
Injuiic*^ to infant employed m \iolution of Child 
Laboi T-aw, § 551 

Double hcadei, train iiin, accident as actionable be 
cause ot, § 201, p 1017 

Dough mixers, a.ssuinption of nsk, knowledge of dan- 
. gei. § 300. p 1208 

Diaftsmen, lien foi wages or other remuneration, ^ 
143, p 008 
Drawing account, 

Conti act of employment pioviding for, § 01, n. 88 
Shni irig in profits in addition, § 05 
Wionglnl dis<h'iige of employee on commission 
basis allowed, damages lec^overable, { 58, p 
470 

Drayman. 

Independent contractor, g 3(0) 

Liability foi toits, § .584, p .358 
Lien foi wages, § 143, p COO 
Diedges, Fall Ijilioi Standaids Act, exemption of em¬ 
ployees on d I edges, § 151(15) 

Dnvei and team, injuiics to third person by dnvei 
and team hiied to another, liability of master un¬ 
der dof‘tniie of respondeat superior, g 566, p. 291 
Dioveis indoiiendcnt coiitiactois, § 3(9) 

Diug stores. Fair Labor Standaida Act, exemption 
fiom provisions, g 151(14), p C75 
Diunkeiiness, conti ibiitoiy negligence, proximate 
cause of injuiy, g 440 

Dry dock companies, labor relations, validity of stat¬ 
utes legiilating, § 28(3), p 121, n 85 
Dual capacity d(K‘trine, 

Fellow servants, g 3.32, p. 1106; g 333, p 1110 
Negligence of employee acting in, liability foi 
injuiies, g 856 

Person pcrfoimiiig services for himself while in 
employ of another, g 2, p 40 
Due process of law, National Laboi Relations Board, 
setting aside or lefiisal to enforce order Issued 
without, § 28(129), p 366 

Dues, labor organizations, requirements, g 28(15), p. 
148 


Dumb-waiteis, injuiies to servant. Jury question, f 
534, p 184 

Dump cais, injuiies to seivant, negligence of master, 
questions of law and fact, § 534, p 178 
Duplicity, pleading in actions foi injuiies to sonant, 
g480,p 14 

rie.'is or answers, § 404, p 37 
Duiatioii of 1 elation. 

Collective baigaining agiccmcnt, g 28(41), p 107 
Customs, admissibility of cvideme to show, g 12 
Employment conti acts, § 8, pp 74r-70 

Fiuliiie to specify as altccting validity, g 6, 
p 09 

Independent conti actors, 

Relationship, consideration on detci mining, g 
3(2). p 49 

Tests of, § 3(2), p 46 

July question, actions foi wages, g 131, p 501 
Relationship as dependent on duiation of em¬ 
ployment, § 2, p 40 
Statutoi y piovibions, § 14, p 05 
Teimination of ielation, gciieiallv, post 
Wiongfiil dischaige, complaint in action for as 
lequiied to sliow, g 52, p 440 

Duress, 

Kick-back payments. reco\eiy as payments un¬ 
der, g l.'iO, p 772 

Recoveiy against cmployei on thcoiy of, § 27 
Wages, agicKJinent in lespect of, § 110, p. 543, n. 
20 

Dust, 

Injuiies to employees, evideiico, g 524. p 130 
Waining and instructing employees as to pres¬ 
ence of, § 308 
Dynamite, 

IndeiKindent contractors, inherent danger as rd- 
spccts liability for in|lines, § 500, p 3G3 
Injuries to employee using in violation ol law, lia¬ 
bility of master, g 264 

Injuries to thlid peisons, liability of master un¬ 
der doctrine of icspondcat superior, g 570, p 
315 

Knowledge of danger, 

Admissibility of evidence, g 512, p 00 
Assumption of risk, jury questions, g 536, p. 
219 

Burden of proof, § 501, pp 74, 80 
Instruction to Juiy, actions for injuries to 
seivants, g 546, p 247 
; Jury questions, g 534, p 380 

' Safety of employee, caie required of master us¬ 
ing, g 214, p 924 

Warning and instructing servant as to dangerous 
propel tics, g 303 
Duty, § 262. n. 17 

Incxpeiienced or youthful servants, g 30G, p 
1067 

Earnings from third persons, employee receiving In 
connection with woik, employer's right to, g 71 
Economic haidships, collective bargaining, excuse for 
employer, g 28(21) 

Edgers, assumption of risk, knowledge of danger, g 

300. p 1206 

Education, wages and other remuneration, rurnisliiug 
as part of, g 09 

Educational enterprises, labor relations, statute deal¬ 
ing with as applying, § 28(G) 
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Bgress Ingress and egress, post 
Bight hour day, train crews, statute flzing as limited 
to members, S 155, n 27 
BJectment, discharged employee, § 46 
Sjusdem generis, dangeious machineiy, application 
of lule in determining necessity of guarding, § 
232, p 985 

Blbow of steam pipe, assumption of lisk, latent defect 
or danger, § 302, p 1220 
Election of lemedy, 

Fedeial Employers* Liability Act, § 482 
Injuries to servants, § 482 

Relief and benefit depaitments oi associations, 
benefits in actions for injuries or death, § 
170. pp 837-841 

Elections, collective bargaining. 

Delaying bargaining process pending, § 28(27) 
Representative for, § 28(33), pp 177-182 
Electric railways. Fair Labor Standards Act, exemp¬ 
tion of employees fiom pioviMon, § 151(18) 
Electiic sausage grinder, safe tools and appliances, 
bimple tool as respects liability to fuimUi, S 216, 
n 97 

Electrical apparatus, 

Negligence of master. Jury questions, § 534, p 185 
Precaution to protect seivants, § 223 
Electrical structuies, precaution to protect seivants, 
§ 223 

Electricians, independent couti actors, S 3(9) 
Electiicity, 

Assumption of risk, 

Instxuctions i dating to, S 549, p 256 
Jury question, § 536, p 211 
Knowledge of dangei, § 390, p 1212 
Latent defects or dangers, § 392, p 1220 
Conti ibutoiy negligence, 

Customary methods of work, admissibility 
of evidence, § 519, p 112 
Inspection of appliances for latent defects 
01 dangcis, § 447, p 1271 
July question, § 537, p 234 
Fair Labor Standards Act, 

Application to employeis engaged in power 
geneiatiou and transmission, § 151(7), 
p. 642 

Employees engaged in geneiation of power 
and transmission tbeieof as within, § 151 
(9), p 65b 

Exemption of employees of utilities fuimsh- 
ing, S 151(14), p 678 
Fellow servants. 

Delegation of duty to handle and control, § 
333, p. 1110, n 46 

Negligence in respect of, jury question, § 535, 
p 209 

Injuries to third persons, liability of mastei un¬ 
der doctrine of respondeat sui>enoi, § 570, 
p 315 

Instiuctions as to In action for injuries to serv¬ 
ants, § 546, p 247 

Negligence of mostei, juiy questions, § 534, p 185 
Poles and wires, inspection to keep in safe con¬ 
dition, § 235, p 990 

Presumption of negligence, § GOl, p 56 
Protection of seivants by master employ mg iii 
busrness, § 223 


Elect ncity—Con tinned. 

Res ipsa loquitur, doctrine as applicable in re¬ 
spect of mjuries to servants, § 501, p 58, n 
20 

Safety of appliances or apparatus, evidenc'O, S 
524, p. 129 

Warning and instructing servant, 

Danger of contact with wires, etc, § 303 
Inexperienced or youthful servant, § 306, p 
1007 

Eleemosynaiy associations, labor relations, statutes 
dealmg with os applymg, § 28(6) 

Elevated tiains, fellow servants doctrine, statutoiy 
piovisions, § 347 
Elevators, 

Assumption of iisk, 

Instructions relating to, $ 549, p. 256 
Knowledge of danger, § 390, pp 1208, 1211 
Latent defects or dangers, § 392, p 1220 
Contributory negligence, ante 
Fellow servants. 

Negligence in operating, jury question, § 53«5, 
p 209 

Operators, § 327, p 1089 
Ouaiding to protect servants, § 233 
Independent contractors, pci sons employed to in¬ 
stall, § 3(9) 

Intel locking device for gates, ordinance requir¬ 
ing, admissibility in evid^ce in actions for 
injunes, § 509, n. 94 

Jury question incident to servant’s injuries, § 
534, p 183 

Latent defects or dangers, assumption of risk, § 
392, p 1220 

Mines, care required in furnishing and maintain¬ 
ing, § 222, p 941 

Negligence of master in construction or mainte¬ 
nance. 

Evidence, § 524, p 129 
Jury tiuestion, § 534, p 183 
Precautions to prevent employees using daugei- 
ous elevator, S 202, n. 14 
Repair, piccautions to pi event employees using 
during, § 262, n 14 

Res Ipsa loquitur, doctiine as applicable in re¬ 
spect of injury to employees resulting fiom 
fall of elevator, § 501, p 58, n 20 
Safety devices, duty of master m respect of, § 
221 

Warning and instructing employees operating, in¬ 
experienced or youthful servants, $ 306, p 
1067 

Embezzlement by employee. 

Breach of contract of employment by guilty em¬ 
ployee, § 77 

Recovery of wages as precluded, § 105 
Rmeigencies, 

Acts ill emexgeucy as within scope of employ¬ 
ment as respects liability m case of injuries 
to seivant, § 181, p 876 

Assistants, implied authority of servant to em¬ 
ploy, § 7, p 74 
Assumption of risk, 

Knowledge of danger, § 393, p 1222 
Ovei exertion, compliance with order of mas¬ 
ter, { 401 
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Bmei giMiclcs—Continued, 

Gaie ro(iuiied of employer in case of, S 183, p 
870 

Coiiliilmtory nogligonce, ante 
Hoiiis ol lalioi, excuse foi violation of Homs ot 
Seivice Act by c.iiiicrs, § ‘212 
Injuiics to poihoii assi'.tiiig senant puibuant to 
ie<iia»ht, liability ol mastoi, § 177 
^fedic.il Ol singleal assistance, duty of employoi, 
§ 1C2 

Kiiieigoiicy scr\anls, fellow sonant*!, rules as apply¬ 
ing. § 328 

Kiiioiy wheels, assumption of ii.ik, simple tool doc- 
tiine, § 300, p 1200 
Phiiployoe, defined, § 1, p 24 

Statutoiy piovision, limited eflect, § 14, p 03 
Kiiiplojee Ol gtini/,atioiis. 

Actions, 

Ill each of coiiti.act helweeii emplo^el and 
baigtiiniiig u^pieseiituti\e, ^ 28(120) 
Damages agdiiist, eiiiiiloyei's light to iiiain- 
taiii, § 2.S(84j 

Eiiloice c'oiitiact with eniitlojei, § 28(711, p 
232 

Alluiemcnts, liiteifeieii(‘e accomplished thioiigh, 
28(23), p 1(53, n 50 

Anticipatoiy bteach of emplo^mellt coiitiact, 
light of action for, § 28(70) 

Aiiti-uiiioii bias on part ot enipKivei, showing as 
siiilKient pioot of untaii laboi piactice, ^ 
28(0(5), p 200 

Appeal to highei olliceis, nKmihpi as ic(|uiicd to 
exhaust leinedies by, ^ 28(73) 

Appe.uaiicc in ptoccediug involving laboi dis¬ 
putes, § 28(87) 

AppieiitKOS, adoption of system excluding mom- 
beiship, § 28(47) 

AssisUiiice to union by enipbiyer ns unfair lalioi 
piacticc, § 28(32) 

Baigaiiiing agency, binding act, § 28(20), p 10(5, 
11 71 

Baigaining repiesentatives, oiganization filing 
charges with Laboi Kelalions Boaid as le- 
quired to he capable of jutiiig as, § 28(83) 
Breach of contiact between employer and bai- 
gaiiiing rcpi esoiit.itive. 

Actions foi, § 28(120) 

Employee’s light of action as third party 
bcneiiciary, § 28(83) 

Bxcach of union contract, admissibiliiy of evi¬ 
dence in action for, § 28(84) 

Cuinpaigriing befoie election of haigaining lepio- 
sentative, § 28(33), p 179 

•dense and desist Older, unlnir lalior piucticcs, 
§ 28(100), p 320 

Checkoff ordcis, deduction from wages of union 
clues and assessments, § 357, p 7CG 
Ooercioii of other employees, unfair labor prac¬ 
tice, evidence, § 28(07), p 204 
Collective bargaining, generally, ante 
Concerted activities for mutual aid or piotoctioii, 
§ 28(17) 

Right to strike or engage in secondaiy boy¬ 
cott as included, § 28(18) 

Constitutional provisions guaiantccing right to 
oiganize, § 28(15), p 146 


Bmployee organizations—Continued, 

Contracts of union with employer. 

Action for breach, evidence, § 28(95), p 288 
Anticipatoiy In each, § 28(76) 

Parties to proceeding to doteimine validity, 
§ 29(83) 

Damages, 

Bleach of collectne 1 ><li gaining conliact, 9 
28(120) 

Action against oigaiii/idnm, $1 28(73) 
Pleadings in ai'tioiis foi, (; 28(80), p 278 
Emiiloyei'b light to iti.iiniaiii action against 
oiganization, § 28(84) 

Deduction of union dues liom wages, § 103 
Dibchaigc of employee 

Caused by organization, liability in damages, 
§ 630, p 436 

Non-mcmber&hip, resoit to couits, § 28(75) 
Right of employer to discharge, § 28(42), p. 
206 

Union activities. 

Burden of proof, § 28(03), p 282 
Unfair labor piacUcc, § 28(40), p 221 

Discouraging union membeiship as unfair labor 
practic*e, § 28(4(5) 

DihcrimIllation agaiust employees because of af¬ 
filiation as unfaii labor piactice, § 28(45), p. 
211 

Disciimination against union membcis, piesump- 
tion, § 28(03), p 281 

DibCiimmation hccaube of union activities, 
Admissibility of evidence, § 28(04) 

Unfair labor piactice, evulciicc, § 28(90) 

Dues, collective bargaining respecting, § 28(22) 
Employer, classihcution as undci statutes dealing 
with labor lehitious, § 28(8) 

Phnployer dominated uiiiotis, gmieially, post 
Employment on condition of loinmg, unfair labor 
piactice, evidence, § 28(07), p 203 
Evidence, 

Sufliciency on question of whether oiganiza¬ 
tion IS labor oiganizntioii, § 28(95), pl 
287 

Unfair labor piactices, § 28(06), p 200 

Extortion from workman not union member, stat¬ 
utoiy provision, § 139, p 772 
Fair Laboi ^landaids Act, exemption from pro¬ 
visions ot oiganization when acting as em- 
ployeis, § 151(23) 

Fiiiniicial or other snppoit by omjilover, unfair 
labor piactice, evidence, § 28(98), p 25)8 
Grievances, pui&uit of mc'thods of piescnting as 
condition precedent to action for wages, § 123 
niegal acts, § 28(19), p. 152 
Individual claims oi grievances, negotiation for 
settlement, § 28(35), p, 180 
Individual members, light of action for bicach 
of agreement between employer and union, | 
28(83) 

Intciference by employer, § 28(25), p 1G3 

Foimation oi administration of organization, 
burden of proof, § 28(93), p 282 
Tiaw'ful means, $ 28(19) pp 151-155 
Unfair labor practices, § 28(07), p 295 
Evidence, $ 28(98), pp 290-301 
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Bknployee organizations—Continued, 

Interference with right to oiganizatlon, 

Ghaige as justifying issuance of complaints 
by Labor Relations Board, S 2S(89), p 
276 

I^bor dispute, § 28(16) 

Omnibus order restraining employer, § 28 
(111), p 326 

Intimidation of other employees, unfair labor 
practice, evidence, § 28(07), p 294 
Jurisdictional disputes, settlement ol, § 28(74), ji 
259 

Layoff for union activities, unfair lalior practice, 
§ 28(50), p 225, n 21 

Membership, encouraging or discoui aging as un- 
faii piactice, § 28(56) 

Minoiity, lepiesentation of own memheis for col¬ 
lective baigaining, § 28(20), p IGG 
Misconduct ot union filing chaiges with Labor 
Relations Board, Juiisdiction as affected, § 
28(83) 

Mutual assistance and cooperation between em¬ 
ployer and organization, § 28(52) 

National Lnboi Relations Act § 28(2), pp 115, 116 
Negro members, discrimination against, § 28(121), 
p 349, n 72 

Non-inteiference with, Railway Labor Act, § 
28(2), p 117 

Nonunion employees, strikes for purpose of or¬ 
ganizing, § 28(19), p 153 

Order running against, unfair labor practices, § 
28(109), p 320 

Parent organizations, determination of which 
union has right to organize employees, § 28 
(27) 

Parties to proceedings to determine validity of 
contracts between union and employer, § 28 
(85) 

Payment of representative by employer, $ 28(25), 

p 166 

Payroll deductions for union dues, validity, § 
28(62) 

Pressure to loin specific union, unfair labor prac¬ 
tice, § 28(56) 

Prohibiting union solicitation activity as unfair 
labor piactice, § 28(57) 

Protection of light of self organization, power of 
National Labor Relations Boaid, { 28(110), 

p 321 

Refusal to employ person because of union mem¬ 
bership, unfair labor practice, § 28(48) 
Beifusal to Join, 

Protection of rights, § 28(15), p 148 
Right of employees to refuse to Join, § 2, 
p 32, n 84 

Refusal to work, uniting of members in, $ 28(10), 
p 153 

Representative of employees for collective bar¬ 
gaining, § 28(26), pp 168-169 
Representatives sued by members, breach of con- 
tiact between employer and union, § 28(83) 
Responsibility for injuiies by union in obtaining 
unlawful objective, § 28(19), p 152 
Restraint or coercion of employees in exercise of 
right of self-oiganization as mifair labor 
practice, § 28(45), p. 209 


Employee organization»-0>ntlnued. 

Right ot employees to Join or refuse to Join labor 
unions, § 2, p 32, n 84 
Rival unions, generally, post 
Secondary boycott, § 28(19), p 152, n 93 
Soliciting membei^ip during working hours, poi- 
mission by employer, § 28(25), p IGG 
Specified acts constituting unfair labor practices, 
§ 28(03) 

Statutoiy provisions. 

Protection of light to organize, § 28(15), pp 
145-148 

Right to oiganize, § 28(2), p 118 
Validity. § 28(3), pp 129-124 
Strikes, lecognition of right, § 28(19), p 153 
Suspension of charter of local union, obligation of 
employei under collective baigaining agice¬ 
ment as tcimmated, § 28(41), p 198 
Third paity beneficialy, employee’s light of ac¬ 
tion for breach of contiact with employer 
and union, § 28(83) 

Violation of collective bargaining contract, ac¬ 
tion ns maintainable against oigamzation for 
damages, § 28(71) 

Wages, 

Oiganlzation for purpose of advancing oi 
maintaining, § 81 

Organization of tiade unions for purpose of 
fixing late, { 110, p 543 
Refusal to pay union wages, § 110, p. 542, n. 
17 

Scale fixed m contract with employer, re¬ 
covery by employee m accoidance with, 
S 137 

Employer dominated unions, 

Bui den of pioof as to, § 28(93), p 282 
Gease and desist oideis. National Labor Rela¬ 
tions Board, § 28(118), p. 332 
Collective bai gaming. 

Closed shop or union shop agreement with, 
§ 28(40), p 104 

Contract with, validity, $ 28(37) 
Determination as to in lequest for certifica¬ 
tion of bargaming repiesentative, { 28 
(32) 

Representation by, { 28(26), p. 1G7 
Disestablishment, 

Evidence, § 28(98), p. 300 
Ordei of National Labor R^ations Board, S 
28(118), pp 332-335 
Posting notice of, § 28(117) 

Review of older of I^bor Relations Board 
requiimg, § 28(133), p. 277, n 27 
Elements constituting domination, § 28(25), p 165 
; Intervention and proceedings to settle disputes, § 
28(86) 

Participation of representatives in organization 
of subsequent labor organization as estab¬ 
lishing subsequent oigamzation as employer 
dominated, § 28(98), p. 299 
Reimbursement of employees for dues, power of 
National Laboi Relations Board to order, f 
28(118), p 335 

Unfair labor practices, § 28(45), p 210; { 28(52) 
Blanket Older foibidding, § 28(111), p 326 
Disestablishment of umon, evidence, § 28(98) 
p. 300 
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Ehnployor dominated unions—Continued, 

Unfaii lalior practices—Continued, 

K\ idence, § 28(08), pp 20fi-301 

Admissibility of evidence iii pruccediiig 
to pi event, § 28(04) 

Execution of contract with, § 28(54) 

Notice to in proceeding against empLoyei, § 
28(87) 

Paity to proceeding against employer foi, § 
28(85) 

Withdiawal of recognition, posting notice of, § 
28(117) 

Employer organizations, unfair labor practices, stat- 
ntoiy icgiilatioiis, § 28(8) 

Employ'd s' liability acts, § 173, p 845 

Assumption of iisks, defense as effected, § 360 
Gominencement of action. 

Notice of injury, § 485 
Time foi, § 487 

Gonsti action of buildings or other structure, 
safety appliances § 221 
Contributory negligence. 

Federal Emiiloyeis Liability Act, post 
Mitigation of damages, § 554 

Customers as within protection of Act, § 555, p 
2US, n GO 

Degn'c of care icquiied of employer under, § 183, 
p 878 

Fedeial Employers* Liability Act, generally, post 
Injuiies to thud persons, liability for, § 555 
Joinder of parties, actions under, § 488 
Liability for injuries to servant covered by, { 173, 
p 840 

Mine fuieman, servants of owners in contempla- 
(1011 of, § 190 
Neglig('iice, 

liiability of master for servant's injuries de¬ 
pendent on, § 173, p 840 
Kight of action by seivant, § 482 

Notice of injiiiy, condition precedent to action 
for, § 485 

Platioims, scaffolds, etc, care required of mastoi 
fui lushing for use of servant, § 220, p 935 
Proximate cause of injury, buidcn ot pi oof, § 
501, p, 72 

Relationship of master and se^^ant, existence as 
essential to charge master, § 175 
Rules and logiilations, duty of (‘mployor to pro¬ 
mulgate, § 271, p 1035, n 57 
VanaiKc, actions under, § 500, p 50, n 43 
Waiver, time limits for coiiimcnccment of action 
under, § 487 
Enij)lo>mcnt, 

Complaint in action foi wrniigriil discharge, as 
requited to allege hiring, ^ 52, p 449 
Conti acts of employment, generally, ante 
Defined, § 1, p 28 
Evidence, § 12 

Actions for injuries to servants, § 504 

Incompetent employees, employment of, § 
516 

Fellow servants 

Pleading negligence in action for injuries to 
seivants, § 490, p 24 

Power affecting rdations, § 332, p 1101 


Employ ment—Continued, 

Hiring at will, 

Employment contract, indefinite hiring as 
presumed to be, S P 75 
Permanent employment, contiaets for, § 8, 
p 78 

Incompetent employees evidence m action for 
servants’ iniuiics, § 510 

Independent contractois, powers and duties with 
respect to hiring as test of relation, § 3(2), 
p 46 

Labor unions. 

Forming for purpose of obtaining employ¬ 
ment foi members, § 28(15), p 146 
Strike to procure employment for members^ 
§ 28(19), p 154 
Unfair lahot practices, 

Admissibility of evidence as to disenmination 
in pioccedings to prevent, § 28(94) 
Respect of employment, § 28(48) 

Employment certificates, minois, defense of relied on 
ill action to recover for injuiies to minor em¬ 
ployed 111 violation of statute, f 104, p 806 
Employment agencies, 

Contracts of employment made through, parties, 
§ 7, p 74 

Statutory regulations, S 26 

End of year, bonus at, promise to pay as enforceable, 
§ 08, p 520 
Enfoi cement, 

Collective bargaining contract, § 28(41), p 197 
Lien for wages, § 140, p 613-618 
Engagement to perform work or seivices as prereq¬ 
uisite to liability of employer, § 174 
Enginecis, 

Contnbutoiy negligence, 

Disobedience of rules or orders, § 459, p. 1298 
Guarding against obstructions on or near 
track, § 456, p 1287 
Independent contractors, { 3(9) 

Railroads, fellow servants, § 327, p 1088 
Enticing seivant to leave employment, 

Abandonment of contract, liability as affected, § 
02G 

Absence of Just cause, element of, § 625, p 430 
Aerion!^ for, § 627 

Affidavit in prosecution for, § G35 
Burden of proof in, 

Action, § G27 
Prosecution, § 636 

Civil liabilities, §§ 625-628, pp 428-434 
Commencement of work, hiring before, § 026 
Complaint in prosecution for, § 635 
Consent of master to employment of sezvant, § 
025, p. 429 

Giimiiial liability, §§ 633r-639, pp 439-443 
Damages, § 628 
Elements of offense, § 034 

Enforceable contract of employment as essential 
to maintenance of actiou for, § 625, p. 430 
Evidence, 

Actions, § 627 
Prosecution, S 020 
Excuse, § 625, p 430 
Exemplary damages, § 628 
Indictment in prosecution for, S 635 
Infants, criminal liability, § 634 
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Bnticlng servant to leave employment—Continued, 
Insti actions to jury in action for damages, § 627 
Intent, light of action as dependent on, § 625, p 
430 

Issues, pi oof and variance m. 

Actions, § 627 
Piosecution, § 635 

Knowledge of relationship as necessary to create 
liability, § 626 

Liability for xesulting damage, § 625, p 428 
Malice, light of action as dependent on, § 625, p 
430 

Measure of damages, § 628 
Nature of offense, § 634 
Pleadings in action for, § 627 
Questions of law and fact in actions for, § 627 
Relationship of master and servant as essential 
to maintain action foi, § 625, p. 429 
Remedies of employer, § Q27 
Statutoiy proxisions, § 626 
Criminal liability, § 633 
Termination of relation, 

Giiminal liability for hiring servant after, § 
634 

Liability for damages as affected, S p 
429 

Ehitries, mines, care required m keeping m safe con¬ 
dition, § 222, p. 930 
Eiquipment, 

Ownership as determmative of relationship, § 2, 
p. 40 

Presumptions as to due care, § 501, p 61 

Equitable title, Inventions by employee in course of 
employment, § 73, p 493 
Equity, 

Unfair labor practice, maintenance of employee 
in position pending disposition of labor re¬ 
lations boaid charge, § 28(71), p 230 
Wage liens, enforcement in, § 149, p 616 

Escapements, mines, duty of operator to piovide, f 
222, p. 942 

Espionage, unfair labor practices, evidence as to, 
§ 28(96) 

Essentials of relation, S 2, pp. 29-41 
Estoppel, 

Employment contracts, breach, right to sue for, § 

11, p 86 

Fair Labor Standards Act, avoidance of liabili¬ 
ty by, § 151(35), pp 736-741 
Inventions by employee. 

Defense of in action by employer to compel 
assignment, § 73, p. 407 
Hired for experimental work, § 73, p. 491, n 
47 

Labor relations board, 

Ordeiing or supervising election of bargain¬ 
ing representative, § 28(33), p 182 
Principle as applying to, § 28(70) 

National Labor Relations Board, 

Doctrine as available to preclude ordeiing 
cessation of unfair labor practices, § 28 
( 112 ) 

Ground of attack on order, asserting, § 28 
(120), p 366 

Notice of injury to servant, § 485 


Estoppel—Continued, 

Oveitime pay. 

Avoidance of liability by, S 151(35), pp 736- 
741 

Claim for, § lOS 

Falsification of record by employee, § 160 
(5) 

Jury questions, § 160(0) 

Relationship, denial of, § 580 
Relief and benefit depaitments or associations, 
denial of membeiship, § 168, p 826 
Wages, post 

Wainmg and instructing servant, misrepresenta¬ 
tion of age by minor, § 306, p 1066 
Evidence, 

Accidents resulting in injuries to others, § 511 
Actions for injuries to servants m general, §§ 501- 
527, pp 52-146 

Admissibility under pleadings, § 499, pp 45- 
50 

Instruction to confoim to, § 530 
Instiuctions supported by evidence, § 538, p. 
239 

Masters action against third peison, § 622 
Admissibility in action for injuries to servants in 
geneial, § 503-519, pp 86-113 
Pleadings, admissibility under, { 499, pp 45- 
50 

Assumption of risk, 

Admissibility in action for injuries to serv¬ 
ant, § 518 

Weight and sufficiency, { 525 
Breach of contract of employment, S 28(95), p. 
288 

Bui den of proof, generally, ante 
Cause of injury, § 505 
Circumstantial evidence, geneially, ante 
Closed shop agreements, § 2i:(95), p. 286 
Conditions befoie and after injuries, § 509 
Contributory negligence, 

Admissibility in action for injuries to serv¬ 
ant, § 519 

Weight and sufficiency, § 527 
Customary methods of work, § 512, p 97; § 513, 
p 101, § 519, p 112 

Dangerous or defective mnchineiy, appliances or 
places, admissibility in action for iiguiies to 
seivants, § 512, pp 96-100 
Dischaige of employee, ante 
Discovering and lemedying defects, § 519, p. 110 
Disiegard of orders, lules, legulations or warn¬ 
ings, f 510, p 110 

Duty to discover or lemedy defects, § 519, p 110 
Employment, § 12 

Actions for injuries to servants, § 504 

Incompetent employees, employment of, § 
516 

Employment contracts. Conti acts of employ¬ 
ment, ante 

Enticing sezvant to leave employment^ 

Actions for damages, § 627 
Prosecution foi, § 636 
Extent of injury to servant, § 505 
Fail Labor Standazds Act, 

Hearing on report of industry committee, S 
151(32), p. 728 
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Evidence—0)nt5 lined, 

Fair IjalKir Standards Act—CJontinued, 

Piospcution tor violation of Act, § 160(13), p 
S13 

Federal Employers* Liability Act, 

Admi'^sibility, § 303 
Suninoiuy in actions undei, § 520 
Fellow servants, 

Knowlodc^c of danaor, incompeteiicy of fel¬ 
low SGI vants, § 510 
Nesjlis^enee of follow scivanls, § 517 
General pi.icticc oi custom, § 512, p 07 
Habits, 

lOmployee causing iniunes, § 510 
Tiijinod employee, § 510, p 100 
Hours of labor, action to recover penalty for \io- 
lation of law, § 23 

Inexpei lonccd or youthful servant’s injuries, ac¬ 
tion tor, § 307 

Injuries to thud persons, actions foi, § 615, pp 
301-107 

Inspc( tion, § 312, p OtS 

Instruction to conform to evidence in action foi 
servant’s iniurics, § 339 

Instructions supported by evidence in action foi 
servant’s injuries, § 338, p 230 
Insufficient force for work, § 514 
Interference with employment relation, action 
for, § 624 

Intel fcrcnce with i elation of tliird pci sons, pios- 
ecutlons for, § 636 

Intimidation oi cociciou of seivant to prevent oi 
hinder continuing work, piosecution for, § 
638 

Inventions by employees, actions relating to, S 
73, p 496 

Action by employei to compel assignment, § 
73, p 498 
Knowledge, post 

Labor contract statute, prosecution of employee 
for violation, § 80, p 308 
Labor relations boaids oi commissions, post 
Last clear chance, xocovciy under doctiine of, § 
527 

Leaving employment in violation of contract, ac¬ 
tion for, § 78 
Liability insuiance, § 303 

Malicious procurement of discharge, actions fur, 
§ 631 

Master’s action against third person for servant’s 
injuries, § 622 

Medical attention, action for breach of contract 
to fuinihh, § 163, p 818 

Methods of work, § 513, pp 100-103; § 519, p 111 
Customaiy methods of work, f| 512, p. 07; 
§ 513, p 101, § 319, p 112 
Minimum wages. 

Healing on order fixing foi women and chil- 
dien, § 132, p. 745 

Prevailing rates, public cmploy(*es and em¬ 
ployees on public works, § 133, p 732 
National l^ahor Relations Board, post 
National Mediation Board, sufficiency to sus¬ 
tain fliidlngs, § 28(93), p 288 
National Railroad Adjustment Board, sufficiency 
to sustain findings, § 28(03), p 288 
Nature of injury to servant, f 503 

6TC JS—74 


Evidence—Continued, 

Negligence of, 

Employee resulting in loss to employer, ac¬ 
tion for, S 79, p 504 
Employei, § 30(> 

Fellow SCI vants, § 317 

Olwdicnce oi disrogaid of orders, rules, icgula- 
fiuiis or warnings, § 319, p 110 
Oidera, § 513, pp 106-103 

obediimce oi disregard, § 319, p 110 
Pleadings, adini'viibility under, 

Actions lor injlines to seiwaiits, § 490, pp 45- 
50 

Wrongful discharge, actions for, § 32, p 432 
Pieeaiitions, 

Against recurrence of injiiiios, S 910 
Taken, § 519, p 109 

Prepondeiance of evidence, generally, post 
Piesiimpcioiis, generally, post 
Piofit sharing agreements, computation of piollts 
ill accoi dance with, § 04 

Relation of master and seivant, actions for In Ju¬ 
nes to seivant, §§ 504, 321 
Relief and benefit departments or associations, 
actions for bciioflts, § 169, p 836 
Ropaiis, action for injuries to servant, { 512, p. 
98 

Reputation, 

Employee causing injuries, § 516 
Injured emplayoe, § 319, p 109 
Retention of incompetent employees, ^ .316 
Rules and regulations, obedience or disregard, § 
519, p 110 

Rules governing evidence in actions for injuries 
to servants, § 303 

Rules of employment, S 513, pp 100-103 
Safe place to work, actions for injuries by serv¬ 
ant, § 524, p 12.3 

Admissibility of evidence, § 512, pp 96-100 
Service letter to discharged employee, action for 
damages for failure to give, § 44, p 437 
Settlement of labor disputes, 

Administrative proceedings, reception and xe- 
coidation, § 28(10.3) 

Pioceediiigs for, § 28(92) 

Weight and sufliciciicy, S 28(93), pp 283- 
288 

Similar facts and occuiienccs, S oil 
Tests, § 512, p 08 
Unfair labor piactices, post 
Violation of statutes or oidiuanccs, § 508 
Wages, post 

Warning and Instructing servant, admissibility in 
action for injury, § 514 
Warnings, disicgaid of, § 310, p 110 
Weight and sufficiency, 

Assiimpbon of risk, § 525 

Breach of contiact of employment, § 28(03), 

p 288 

Closed shop agreements, § 28(93), p 286 
Conliibiitoiy negligence, § 327 
Federal Employei s’ Liability Act, action un¬ 
der, § 520 

Injuiics to seivant, §§ 520-%327, pp 113-146 
Assumption of risk, § 526 
Cause of injury, fi 522, pp 116-121 
CouLributory negligence, % 327 
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Bvidence—Oontinued, 

Weight and sufllciency—Continued, 

Injuiies to seivant—Continued, 

Existence of relation of master and serv¬ 
ant, S 

Knowledge of defect or danger, { ^4, p 
123 

Negligence of fellow servant, § 523 
Negligence of master, § 524, pp 121-139 
Piepondeiance of evidence as essential, § 
520 

Scope of employment, § 523 
National Alediation Board, sufficiency to sus¬ 
tain findings, § 28(95), p 288 
National Railroad Adjustment Board, suf¬ 
ficiency to sustain findings, § 28(95), p 
288 

Settlement of labor disputes, pioccedings 
for, § 28(05), pp 285-288 

Wrongful act of employee resulting m loss to 
employer, action for, § 79, p 504 
Wrongful discharge, actions for, { 53, pp 454- 
460 

Admissibility under pleading, § 52, p 452 
Excavations, 

Assumption of risk, ante 
Contributoiy negligence, 

Seivant injured in, jury question, S o37, p 
235 

Weight and suffiaency of evidence, | 527 
Fellow servants. 

Employees engaged in excavating, § 332, 

p 1106 

Employees working in or about, § 327, p 
1090 

Safe place to woik, § 333, p 1115 
Vice principals, § 332, p 1101 
Independent contractors. 

Inherent danger as resjiects liability for 
injuries to others, § 590, p 3G2 
Liability for acts or omissions of, § 584, p 
356 

Persons employed to make, § 3(9) 

Instructing and warning employees, inexperi¬ 
enced or youthful servants, § 306, p 1067 
Negligence of master, injuries to servant, jury 
questions, § 534, p 184 
Proximate cause of iniunes to servant. 

Jury questions, § 533, p 160 
Liability as dependent on, $ 259 
Safe place to work, 

Care requii*ed of master, § 222, pp 938-G44 
Evidence, § 524, p 130 
Fellow servant rules, § 333, p. 1115 
Warning and mstructing employees, S 303 
Exclusive bai gaming agent, refusal to recognize union 
representing majority of employees as unfair la¬ 
bor practice, § 28(59) 

Exclusive jurisdiction, labor disputes. 

Labor Relations Boards or Ckimmissions, $ 28 
(74), p 258 

National Labor Relations Board, § 28(74), p 259 
Exclusive use, invention by employe, right of em¬ 
ployer under license, § 7^ p 494 
Bxdusivenessk performance of services for employer, § 
70 


Executive employees. 

Defined, § 1, p 2^ n 45 

Fair Labor Standards Act, exemption, S 151(12), 
pp 064-672 

Evidence, § 169(8), p 801 
Executive officers, Fair Labor Standards Act, 
Application, § 151(4), p 632 

Exemption from piovision, $ 151(12), pp 6G4-G72 
Exemplary damages. 

Breach of contract of employment, § 11, p 00 
Discharge of employee. 

Failure to issue sex vice letter as required 
by statute. S 44, p 438 
I^Ialicious procurement, § 632 
Enticing servant to leave employment, S 028 
Injuiies to servants, § 554 
Wrongful discharge, § 58, p 471 

Pleading as essential to recovery, § 52, p 451 
Exemptions Fair Labor Standards Act, post 
Exhaustion of remedies, discharged employees, ap¬ 
peal to designated tribunals, { 28(75) 

Existence of, 

Defect, presumption of negligence in actions foi 
injuries to servants, § 501, p 55 
Relationship, 

As essential to liability of master for injuries 
to servants, S 175 
Question of law and fact, | 530 
Existing contracts, collective hargammg before mak¬ 
ing diangos in, S 28(22) 

Expediteis, Fair Labor Standards Act, exemption 
as administrative employee^ S 151(12), p 670, n. 
37 

Expenditures and expenses^ 

Employees making m connection with work, re¬ 
imbursement for, S 100 
Wages and other remuneration, post 
Wrongful dischaige, damages for breach of cou- 
tract as including, S 58, p. 468 
Experience. 

See, also. Inexperienced servants, generally, 
post 

Contributory negligence, consideration in deter¬ 
mining, S 427 

Employees, warning and instructing, duty of em¬ 
ployer, § 305 

Follow servants, lack of experience as rendering 
incompetent, § 313 

Experimental work, mventions by employee hired for 
puipose of, rights as to, § 73, p 491 
Expert accountant as servant or employee^ § 2, p 
30, n 71 

Expiration of term, termination of employment con¬ 
tract, § 30 
Explosives, 

Fellow servants, negligence in handling, jury 
question, S 5% p 209 

Infants, respondeat superior, liability of mastei 
under doctrine for selling to, { 575, p 333 
Injuries to servant, evidence, § 524, p 1^ 
Inspection after blasting, duty of employer using, 
§ 235, p 990 

Instructions to jury as to, actions for injuries to 
ser\ants, § 546, p 247 

Safety of employees, care required of master man¬ 
ufacturing, storing or using, g 214, p. 924 
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BSxplosives—Continued, 

Warning and instructing scivant as to dangers, 

S 303 

Inexpf^i loiiced or youthful servant, § 306, p 
1067 

Express companies, injuries to employees, liability in 
rcspcc( of, § 170 

Expri'ss contia(t, relation arising out of, § 1, P 24 
Expression of views, unfair lalior piactice by ein- 
plover, § 28 ( 00 ) 

Expressman, independent contractors, § 3(0) 

Extent of in jury to sonant, admissibility of evidence 
as to, § r»or» 

Extra compensation Wages and oilier remuneration, 
post 

Extrahazardons employment. 

Assumption oi iisk or ordinary risk Incident to, 
§ 3T>, p 1175 

Warning and instructing sen'ant ignorance of 
risks invohcd, § 205 

Extraneous causes, waining and instructing servant 
as to dnin>ei ons from, § .301 
Extraordinary risks. 

Assumption by employees, g .331 

Contract as basis, § ;C)7, p 11.53 
Knowledge of dangci, § 379, p 118i 
Duty of mastei to protect servant from, § 183, 
p 870 

Implied agreement of employer not to subject 
ser\ant to, § 183, p 878 

Warning and instinct mg servant in respect of, 
§284 

Delegation of duty, § 285 

Extraterritorial effect, lien for wages, statutes giv¬ 
ing, § 1.30 

Extraterritorial operations, fellow servants, statutes 
relating to, § .345 

Fact questions Questions of law and fact, goneially, 
post 

Factories, 

See, also, manufacturers and manufacturing, 
post 

Fair Labor Standards Act, application to, § 151 
(0), p G5G 

Fire escapes, statutes requiring equippmg with, 
§ 215), p fm 
Safeguards for workers, 

Rules or regulations, § 25 
Statutes requiring ns applying to, § 219, p 
934, 5 232, p 982 

Term &er\'ant as embracing persons working in, 
S 1, p 26, n 15 
Ventilation, 

Assumption of risks, § 309, p 1172 
Validity of statute rMiuinng, § 24 

Factors, term servant as embracing, § 1, p 26, ii 15 
Fair hearing, National Lalior Relations Board, in¬ 
quiry into on review of order, § 28(129), p 360 
Fair Labor Standards Act, 

Accord and satisfaction, release of liability, § 
loK35), pp 736-741 

Accounting practices, flower of administrator 
over, § 151(33) 

Actions for wages, damages or penalties, S 160 
( 1 ) 

Admissibility of evidence, § 160(8), p 794 


Fair Labor Standards Act—Continued, 

Actions for wages, damages or penalties—Conrd, 
Amount oi lecoverv, § 160(12) 

Answer, § 100(7), p 7.^8 
Atlornev’s Ices, § lOfKUl, jip 804-^08 
Bill den of proof, § 100(8), p 700 
Class actions, § ]60(()), p 781 
Conditions precedent, § ir»ii(.3) 

Costs, § ir/i(ll), pp 804-808 
Defenses, § 160(5) 

Burden of proof, § 160(8), p 793 
Intervention, § 100(6), p 782 
Joinder of lurties, § 1G0(6), p 781 
Jurisdiction, § 100(2) 

Jury question, § 160(9) 
loaches. § 100(4) 

Limitations, § 10(K4) 

Natuie, S IfiO(l) 

Parties, § 160(6), p 780 
Pleading, § 160(7), p 784 
Representative actions, 5 160(6), p 780 
Tune to sue, § 160(4) 

Trial g 160(0) 

Weight and sufficiency of evidence, § 160(8), 
p 795 

Administration of Act, § 1.51(36) 

Administrative employees, exemption, sufficiency 
of evidence, § 1(50(8), p 801 
Administrative procedure for establishing mini¬ 
mum wage, § 151(32), p 727 
Administrator, 

Actions for wages of employees, § IfiOfl) 
Arbitrary exeicise of power, S 151(31), p 
724 

Conduct of litigation, § 151(30) 

Consti notion of regulations promulgated by, 
§ 151(.3) 

Enforcement of provisions, § 151(.30) 
Exemptions as determinable by, § 151(11) 
Investigations and inspections, $ 151(31), pp. 
723-727 

Judicial supervision, § 151 (.31), p 724 
Minimum wage diioctive, § 151(25) 
Modification of standards in rollaboraticin 
with industry committees, § 151(1), p 
610 

Powers and duties, §§ 151(30)-151(32), pp 722 
732 

Principal office, § 151(30) 

Promulgation of wage order flxing wages foi 
industry, S 151(.32), p 729 
Regulations, 

Accounting practices, S 151(33) 

Force and effect, § 151 (.30) 

Reasonable cost of facilities furinsliced 
employee, § 151(27), p 713 
Validity of regulations promulgatcHl, S 
151(2) 

Reports, § 151(30) 

Review of wnp,e order, § 151(32), p 731 
Special certificates for emjiloyment of learn¬ 
ers, etc, § 151(10) 

Subpoena, § 161(31), pp 723-727 
Wage orders, § 151(25) 

Fixing minimum wage by, § 152(.32), pp 
727-732 
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Agents, actions by on behalf of employees, § 160 
(6), p 782 

Agreements as to rate of pay, $ 151(20), p 707 
Agricultural products, exemption of employee*? 

engaged in processing, § 151(19), pp GS.VOS'l 
Agiiculture, exemption of employees engaged in, 
§ 151(17) 

Air carrieis, exemption from provisions of em¬ 
ployees subject to Railway Labor Act, § 151 

(23) 

Aircraft and aviation, application to employers 
engaged in, § 151(7, 23) 

Amendment of pleadings, actions to enforce, § 
100(7), p 788 

Amount of employer's business in interstate com¬ 
merce as deteiminative of coverage, § 151(8) 
Answer, action under, § 160(7), p 788 
Apprentices, application to, § 151(10) 

Aquatic animal and vegetable life, exemption of 
employees engaged in catching, etc, § 151 
(16) 

Arbitration, 

Agreement for as affecting rights under, § 
151(35), p 737, n 27 

Claim for extra compensation under, § 138 

Assignment of wages, deductions pursuant to, § 
151(27), p 714 

Attoincy-General, htigation subiect to control of, 
S 151(30) 

Attorney’s fees, actions under, § 160(11), pp 804- 
808 

Violainm of law as authorizing recovery, § 
151(34) 

Avoidance by act or omission of parties, § 151 

(24) . p 690 

Banking, application to eiuploierc« engaged in, § 
151(7), p 642 

Barbersliops, exemption from provision, § 151 
(14). p 678 

Barges, exemption of employees on, § 151(15) 

Bees, exemption of employees of those engaged 
m laising, § 151(17) 

Bills of lading, goods as including within meaning 
of, S 151(7). p 641 

Bonds, goods as including within meaning of, § 
151(7), p 641 

Bonuses, overtime compensation by, | 151(26), p 
700, n 9 

Boohing agent for motion picture film company as 
within coverage, § 151(9), p 658^ n 41 
Books, employer as required to keep, § 151(33) 
Validity of provision requiring, § 151(2) 
Bridges, 

Application to employeis engaged in con¬ 
struction, § 151(7), p 643 
Employees engaged m r^air of as withm, 
§ 151(9), p 059 

Building contractors, employees of as withm cov¬ 
erage, § 151(9) p 058 

Building work, application to employers en¬ 
gaged in, § 161(7), p 643 

Burden of proof, actions for wages and penal¬ 
ties, § 16()(8)i P. 700 

Businesses subject to regulations, $ 151(7), p 
641 


Fair Labor Standards Act—Contmued, 

Buying and selling, application to employers en¬ 
gaged in, § 151(7), p 612 
Cash, payment of wages in, § 151(27), p 712 
Cham store system, ciaployces os within cover¬ 
age, § 151(14), p G7(> 

Character of activity rather than size as deter¬ 
minative in determining engagement in (um- 
meioe or m production of goods for com¬ 
merce, § 151(8) 

Character of work performed rather than cLar- 
acler of business as determinative of cover¬ 
age, ! 151(9), pp (M 6 -(Mj 2 
Civil Lability for violation of act, 3 151(31) 
Class actions under, 3 166(6), p 781 
Glassification of industry, 3 151(32). p 729 
Clerical employees, application to, 3 151(9), p 
656 

Clothing shops, exemption from piovisions, 3 
151(14), p 675 

Coal mining, application to employers engaged in, 
§ 151(7), p. 642 

Collective bai gaming, application to override 
policy of, 3 151(24), p 006 
Collective bargaining agreement, exemption of 
persons employed pursuant to, 3 151(23) 
Commercial paper, goods as indiidmg within 
meaning of, 5 151(7), p G41 
Communications, application to employers en¬ 
gaged in, 3 151(7), p 6i2 
Compensable time under, § 151(28), pp. 715-721 
Comprehensive legislative scheme, 3 151(1), pp 
618-023 

Computation of regular and overtime rates, 3 
151(26), p 702 

Conditions, wage order authorized subject to, 3 
151(32,) p 730 

Conditions precedent to action for wages, damages 
or penalties, 3 160(3) 

Conduct of litigsition under, 3 151(30) 

Conspiracy, resoit to m order to preclude pay¬ 
ment of compensation guaranteed, 3 151(35), 
p 736 

Construction, 3 151(3) 

Administrator, 3 151(30) 

Exemption, 3 151(11) 

Agricultural employees, 3 151(17) 
Executive, administrative oi profession¬ 
al employees, 3 151(12), p 605 
Seamen, 3 151(15) 

Overtune provisions, 3 151(26), p 700 
Construction work, application, 3 151(7), p 643, 
3 151(9), p 658 

Contract, hmiting scope and effect by, 3 151(24), 
p 696 

Coiporations, cnmmal liability for violation of 
Act, 3 151(34) 

Gonespondence, goods as including withm mean¬ 
ing of, 3 151(7), p 641 

Costs, actions under, 3 160(11), pp. 804^-806 
Coverage, 

Burden of proof, 3 KMKS), p. 791 

Weight and sufBciency of evidence as to, 3 

160(8), p 800 

Criminal liability for violation, 3 151(34) 
Criminal prosecution for violation of, 5 160(13), 

p 811 
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('rustacea, exemption from requiiemculs of em¬ 
ployees enf'ugcd in catching, otc, § 151(16) 
Culinary workei-s* application to, § 151(0), p 656 
Custom inconsistent with roQuiicmeiits as re¬ 
quired to yield, § 151(24), p 69i^ 

Dairy employees, exemption, § 151(17) 

Dairy products, exemption of oiiiplovec« en¬ 
gaged in piocossing, § 151(10), p 687 
Damages Liquidated damages, post, this head 
Declaration of public policy reapeoliiig hour.*^ of 
IcilHir and wages, § 151(1), p 620 
Dofensob, actions lor wages and penalties, § 160 
(5) 

Bui don of proof, ^ 160(8), p 703 
Definitions, 

Agiiculture, § 151(17) 

ComiiiOKo, § 151(7), p 633 

Employ, § loK 1), p 620 

Employee, § 151(4), p 6.31 

Employer, § 151(4), p 628 

Engagement in commence, § 151(0), p 650 

Goods, § 151(7), p 640 

Industry, § 151(.32), p 72<) 

Prodiue, § 151(7), p 638 
Prodoctioii for commerce, § 151(7), p 630 
Reasonable cost, § 151(27), p 714 
Retail establishment, § 151(14), p 675 
Beivice establishments, § 151(14), p 678 
Wages, § 151(27), p 711 
Waiting time, § 151(28), p 717, n 40 
Delegation of authority to administrator, H 151(30) 
Delivery employees, ewerage, § 151(0), p 658 
Discovery, actions undei, $ 160(1) 

Discretion of admmist i ator, classification of 
business within industiy, § 151(32), p 730 
Discretion of court, 

Attorney’s fees m actions under, § 160(11), 
p 805 

Eiiforcemont of snbpmna issued by adminis¬ 
trator, S 151(31), p 725 

District of Columbia, principal oflicc ot lulinin- 
istratoi in, § 151(30) 

Double time for Sunday work, § 151(26), p. 703 
Dredgi* workcia, exemption, § 151(1.5) 

Drug stores, exemption fiom provisions, § 151 
(14). p 673 

ElT(cti\c date, § 1.51(3) 

Elcictric power gonoration and tiaiismissioii, ap 
plication to, 

Employees engaged In, S 151 (0), p 6.56 
Employers engaged in, § 151(7), p (j 42 
Electric railway employees, exemption from pro- 
vlsionfs § 151(18) 

Employees within moaning of Act, | 151(4), p 
631 

Employer and employee relationship as essential 
to application, § 151(4), pp 627-635 
Employers within moaning of Act, § 151(4), p 
628 

Employment contract, provisions as pait of, § 
151(24), p 6d6 

Employment records, lequiremcuts as to, § 151 

(33) 

Employments included, generally, § 151(5) 
Enforcement of provisions, § 151(30) 


Fair Labor Standards Act—Continued, 

Engagement in commerce. 

Activities constituting, § 151(0), p 649 
Application to employees engaging in, § 151 
(5) 

Burden of proof, § 160(8), p 75X1 
Character of work rather than character of 
business as determinative, § 151(0), p 
646 

Employment constituting, § 151(7), pp 6.35- 
644 

.Tury question, § 160(0) 

Oijciation as extending to employees en¬ 
gaged in, § 151(6) 

Pleading in action to recover wages and p'^i- 
altiGS, § 160(7), p 786 

Sufficiency of evidence as to, § 1(>0(S), p R(M) 
Voliiino of interstate business as detcriiiiii.i- 
tive, § 151(8) 

K^topiiel, avoidance of liability by, § 151(.35), pp 
730-741 

Evidence in actions under act, § 100(8) 

Additional compensation and damages, re¬ 
covery, § 1C(>(7>, p 7SS 

Hearing on loport of industry committee, § 
151(32), p 728 

Prosecution for violation of act, § 160(1.3), p 
813 

Excessne hours, protection of ceitain gioiips 
iiom, § 151(1), p 020 

Executne employees, exemption, $ 151(12), pp 
664-4)72 

Sufficiency of evidence, § 16(K8), p 801 

Executive offlceis as within Aft, ^ 151(4), p 6.‘<2 

Exemption from provisions, ^ 151(11>-1.51 (2.3). 
pp 662-()05 

Administrative employees, § 151(12), pp 664- 
672 

Agricultural products, employees engaged in 
piocossing, § 151(10), pp 685-4)80 
Agriculture, employees engaged in, § 151(17) 
Aquatic animal and vegetable life, employees 
engaged in catching, etc, § 151(16) 

Bui den of proof, § KKKS), p 703 
Collective baiguiiiiiig agicement, poisons em¬ 
ployed puisuant to, § 1.51(23) 

Electiic lailway employees, § 151(18) 
Exof-iilive employees, § 151(12), pp 064-672 
Goioinment employees, § 151(22) 

Intel state Goiumeice Act, employees or em¬ 
ployers subjci't to, § 151(20), pp (>80-(W)3 
Jury qiiostion, § 160(0) 

Laboi oiganizatioiis acting as einido^et, $ 151 
(23) 

Local ictailing capacity, eniployeeci eiigug(‘d 
111. § 1.51(13) 

l-oral ti alley employees, S 1.51(18) 
llotor canieib, employees of, § 151(18); § 
151(20), p 600 
Outside salesmen, § 151(13) 

Pleading in action under, § 160(7), p 787 
1*1 esumptions, § 160(8), p 704 
Piofcssional employees, § 151(12), pp 664-672 
Retail establislimcnts engaged mainly in in¬ 
trastate commerce, $ 131(14), pp 673-C78 
Seamen, § 151(15) 

Seasonal industiies, employees in, § 151(21) 


1173 



INDEX TO MASTER AND SERVANT 


Fair Labor Standard^ Act—Continued, 

Exemption fiom provisions—Continued, 

Seivice establishments, § 151(14), p fl78 
Switcbboaid opeiatois of small public tele¬ 
phone exchanges, § 151(23) 

Weight and sufhciency of evidence, § 160(8i, 
p 800 

Wholesalers, § 151(14), p C77 
Existence of employment relationship as essen¬ 
tial to application, § 151(4), pp 627-632 
Expediters as exempt as administrative em¬ 
ployees, § 151(12), p G70, n 37 
Factoiy employees, application to, § 151(0), p 656 
Faiming opeintions, exemption of employees pez- 
forming, § 151(17) 

Fish, exemption of employees engaged in catch¬ 
ing, etc, § 151(16) 

Forestry operations by farmer, exemption of em¬ 
ployees performing, § 151(17) 

40-hour week, overtime compensation for houis 
in excess, § 151(26), p 700 
Furbeaiing animals, exemption of employees of 
those engaged m raising, § 151(17) 

Garages, exemption from piovision, § 151(14), p 
678 

Gas, exemption of employees of utilities furnish¬ 
ing, S 151(14), p 678 

Good faith of employer, defense of in action foi 
additional compensation and liquidated dam¬ 
ages, § 160(5) 

Government employees, exemption fiom pi ovision, 
§ 151(22) 

Greenhouse employees, exemption fiom piovi- 
sions, I 151(17) 

Grocery stoies, exemption from provisions, § 151 
(14), p 675 
Guards, 

Coverage, § 151(9), p 659 
Furnished by independent contiactors as em¬ 
ployees, § 151(4), p 630 

Handicapped persons, application to, § 151(10) 
Handling, production of goods for commerce with¬ 
in coveiage, § 151(9), p 651 
Hardwaie stoi*es, exemptions from provision, { 
151(14), p 675 

Healing, leport of industiy committee, S 151(32), 
p 728 

Highway construction, application to employeis 
engaged m, § 151(7), p 643 
Home work, wage older piohibiting, § 151(32), p 
731 

Home workers, application to, § 151(4), p 632 
Hoilicultiiral commodities, exemption oi em¬ 
ployees engaged in processing, § 151(19), p 
686 

Hotels, exemption from provision, { 151(14), p 
678 

Hours of labor. 

Conformity to standards, f 151(1), p 619 
Validity of piovisions icgulatiiig, § 15, p 100 
Ice pioduction woikers, application to, § 151(9), 
p 656 

Imprisonment under, § 160(13), p 814 
Incidental woik in production of goods for com¬ 
merce bringing employees within coverage, 
§ 151(9), p 654 

Inciease of wages, requirements as to, { 151(29) 


Fair Labor Standards Act—Continued, 

Incrimination, pioduction of books tending to in- 
ciimmate employer, § 151(31), p 727 
Independent contractors, application to, § 151(4), 
pp 630, 632 

Indictment or information, prosecution for \io- 
lation of, S 160(13), p 811 

Industries subject to regulations, § 151(7), p 641 
Industry committees, appointment and duties, § 
151(32), p 727 

Inspections, admimstiator, § 151(31), pp 723-727 
Instrumentalities of commeice, peisons engaged 
in mamtaimng, etc, as engaged m commeice, 
§ 151(7), p 638 

Insurance, application to employers dealing in, § 
131(7), p 642 

Intangibles, goods as including within meaning 
of, § 151(7), p G41 

Intention, constiuclion in accordance with, § 151 
(3) 

Interpictlve rulings of wage orders, weight given 
to, § 151(32), p. 730 

Interstate (‘ommeice, application as limited to 
employm^'nts involving, § 151(5); §{ 151(6)- 
151(9), pp 634-662 

Interstate Commerce Act, exemption from piovi- 
61011 of employees or employers subject to, 
§ 151(20) 

Intervention, actions for wages and penalties, S 
1G0(G), p 782 
Investigations, 

Administrator, S 151(31), pp 723-727 
Industry committee, § 151(32), p 728 
Issues, actions under, § 160(7), p 788 
Joinder of paities, actions foi wages and pen¬ 
alties, § 160(G), p 781 

Judicial question, coveiage under Act os, S 151 
( 11 ) 

Judicial supervision, administzator’s right of in¬ 
vestigation as subject to, § 151(31), p 724 
Jurisdiction, action for wages, damages or penal¬ 
ties, § 160(2) 

Jury questions, actions under, § 160(0) 

Laboi organizations, exemption fiom provisions 
of organization when acting as employers, i 
151(23) 

Laboreis generally, application to, § 151(0), p 656 
Laches, actions for wages and penalties, S 160(4) 
Laundiies, 

Application to, § 151(7), p 642 
Exemption from piovision, § 151(14), p, 678 
Learners, application to, § 151(10) 

Leased bases, application to, ^ 151(3), p. 627, n. 
46 

Liberal construction, § 151(3) 

Exemption, § 151(11) 

Overtime piovisions, § 151(26), p. 700 
Limitations, actions for wages, damages or pen¬ 
alties, § 100(4) 

Liquidated damages, violation of Act, § 151(34) 
Actions for. 

Admissibility of evidence, § 160(8), p 794 
Attorney’s fees, § 160(11), p. 804 
Burden of pi oof, § 160(8), p. 790 
Conditions piecedent, § 16(K3) 

Ckists, § 160(11), p 804 
Defenses, § 160(5) 
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Liquidated dnmages, violation of Act—Oontinued, 
Actions foi—Continued, 

Interest, § 160(12) 

Issues, proof and \aiiance, S 160(7), p 
788 

Pleading, § 160(7), p 784 
Time to sue, § 160(1) 

Weight and sufficiciiey of evidence, § 160 
(8), p 795 

Wander or iclcase of light, § 151(35), p 739 

Llvc*^took raiseis, exemption of ciuiiloyees of, § 
151(17) 

Local letailing capacity, exemption of employees 
engaged in, § 151(13) 

Local tiansactions merely affecting interstate 
commcice as witliiii, § 151(6) 

Local tiollov employees, exemption fiom piovi- 
sions, § 151(18) 

Lumbei dealcis, application to, § 151(7), p 642 
Lumber woikcis, application to, § 151(0), p 656 
Lumbeiing opeiations by faimer, exemption of 
employees pei forming, § 151(17) 

Maintenance employees, coverage, § 151(9), p 660 
Mandatoiy lequiiements, § 151(24), p 695 
Manufactiiicr of goods, 

Commei ce within, § 131(7), p 638 
Production of goods for commerce within, § 
157(7), p 640 

Mannfactui ing. 

Application to, § 151(7), p 642 
Piodnction of goods for commerce within oov- 
(i.ige, § 151(9),p 651 

Maritime opeiations, application to, § 151(7), p 
042, § 151(9), p 657 

Mechanics, application to, § 151(9), p 657 
Medium for payment of wages due under, § 151 
(27), p 712 

Messages in interstate commei ce, employees en¬ 
gaged in transmission as within, § 151(9), p 
057 

Millwoikeis, application to, § 151(9), p (»,“)7 
Minimum wages, §§ 151(1)-153, pp 638-756 

Ability to pay wage late fixed, element of, § 
153(32), p 729 

Act Old and satisfaction, avoidance of lia- 
iiility by, § 151(35), pp 736-741 
Actions for, pulilic employees oi employees 
on public woiks, § 153, p 753 
Adamson Act, contract employing tiaiiimaii 
subsequent to, ^ 151(25) 

Additional compcnsalioii, \ lolatioii ot law au- 
tlioiizing, § 351(34) 

Admiriistiative bodies, establishment for wo¬ 
men and miiiois, § 352, p 744 
Admniibti ative employees, exemption fiom 
piovisions lequinng, § 151(12), pp (Xi4- 
672 

Admiiiistratire procedure for establishing, § 
151(32). p 727 
Agi cement, 

Evasion of statutory requirements by, § 
151(24), p 697 

Fixing, statutory requirement, § 151(26), 
p 70S 


Fair Labor Standards Act—Continued, 

Minimum wages—Continued, 

Agricultuial products, exemption from re¬ 
quirements of employees engaged In 
processing, § 151(19), pp 6S5-6S9 
Agncultuie, exemption from requiiements of 
employees engaged in, § 151(17) 
Appienticcs, § 151(10) 

Aquatic animal and vegetable life, exemption 
tiom requiiements of employees engaged 
m catching, etc, § 151(16) 

Assignment of wages, deduction pursuant to, 
§ 151(27). p 714 

Attorney’s fees, violation of law as author¬ 
izing lecoveiy, § 151(34) 

Women and minors, requirements, § 152, 
p 746 

Back pay, ac'ceptance of as leleasc oi settle¬ 
ment of claim for liquidated damages, ft 
151(35), p 740 

Beauty culture operatois, § 152, p 743, n 85 
Bituminous Ck>al Conservation Act, validity, 
§ 151(2) 

Boatd, lodging, etc, furnished by employer, 
iiiclnsion of reasonable cost, § 151(27), 
p 713 

Cash, payment in, § 151(27), p 732 
Checking in, time spent in as compensable 
woiking time, { 151(28), p 720 
Circuit Couit of Appeals, leview of adminis- 
tiatoi's fixing, § 151(32), p 731 
Ciicum^ention of wage oidcrs, terms and 
condluons to prevent, § 151(32), p 730 
Classiiieation of, 

Employees or employment, public em- 
plovccs OI employees on public woik, 
§ 153. p 750 

Industry. § 151(32), p 729 

Commission, establishment of wages for wo¬ 
men and minors, $ 152, p 744 
Compensable time, determination of, S 161 
(28), pp 715-721 

Competitive conditions, consideiatlon in fix¬ 
ing, § 151(32), p 728 

Compromise in lespect of, § 151(35), p 738 
(3onclusiveness of time lecoids for pin pose 
of, § 151(28), p. 720 

(Jondilions, wage oidci authoiized subject to, 
§ 151(32), p 730 

Const luction of statute requiiing, 

Public employees, ft 153, p 747 
Women and miuois, § 152, p 742 
County employees, statutory provisions re¬ 
lating to, ft 153, p 749 

Criminal liability for violation of law, ft 151 
(34) 

Public employees or employees on public 
woilcs, ft 153, p 754 

Curtailment of employment, consideration of 
possibility in fixing, § 351(32), p 728 
Damages, violatjon of law lequiiemenls as to 
women and minors, ft 152, p 746 
Deductions, 

Payment clear of, § 151(27), p 713 
Public employees or employees on imiilic 
woik, ft 153, p 754 
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Fair Labor Standards Act—Continued, 

Minimum wages—Continued, 

Determination of pievailing rate, public em¬ 
ployees and employees on public woiks, 
§ 153, p 750 

Double payment, violation of law authoriz¬ 
ing, S 151(341 

Economic conditions, consideration of in fix¬ 
ing. § 151(32), p 728 

Electiic railway employees, exemption from 
realm cments, § 151(18) 

Emergency, public employees peifoiming 
woik in, § 153, p 750, n 51 
Estoppel, avoidance of liability by, § 151(35), 
pp 73G-741 

Pablic employees or employees on public 
woiks, § 153, p 753 

Evasion of wage oiders, prevention of, § 151 
(32), p 730 
Evidence, 

Healing on Older fixing for women and 
children, § 152, p 74Q 
Prevailing late, public employees and em¬ 
ployees on public woi Ics, § 153, p 752 
Executive employees, exemption fiom piovi- 
sions as to, § 151(12), pp 604-G72 
Executive or supeiviboiy ofilcers as within 
statute regulating, § 151(4), p 632 
Facilities furnished employee, inclusion of 
reasonable cost, f 151(27), p 713 
Fair tiade piactices, power to fix under stat¬ 
ute le ating to, § 151(25) 

Fii'emen, 

Persons included within statutes relat¬ 
ing to, § 153, p 740, n 43 
Validity of statute lelatmg to, § 153, p 
747, n. 25 

Flxln" of by wage older, § 151(32), pp 727- 
732 

Govern ''ent contracts, pi'evaillng wage, § 153, 

P- 7tj4 

Handicapped persons, § 151(10) 

Healings, determination of pievailing rate, 
public employees and employees on pub¬ 
lic works, § 153, p 751 

Healings oidei fixing for women and mi- 
nois, § 152, p. 745 

Home woik, wage Older prohibiting, § 151 
(32), p. 731 

Housing fuinished employee, deductions in 
reasonable amount, § 151(27), p 713 
Inciease to those already leceiving, statute 
as lequiiing, § 151(29) 

Independent contractois perfoimmg public 
work, pievailing rate, § 153, p 750 
Infants, § 152, pp 741-746 
Intel state commerce, 

Chaiacter of work performed by em¬ 
ployee as determinative as to covei- 
age of law, § 151(0), pp 640^-662 
Compiehensive legislative scheme, § 151 
(1), pp 618-523 

Validity of statute providing, f 151(2) 
Investigations, 

Pievailing wage, public employees and 
employees on public woiks, § 153, p 
751 


Pair Labor Standards Act—Oontinued, 

Minimum wages—Continued, 

Investigations—Continued, 

Secretaiy of Labor, prevailing wage In 
respect of government contracts, § 
li)3, p 75tj 

Judicial review of order fixing, § 151(32), p 
731 

Jury questions, woiking time, S 151(28), p. 
715 

Learneis, § 151(10) 

Legislative power to establish, § 151(2) 
Liberal coiistiaction of statutes lequiiing, 
public employees and employees on pub¬ 
lic woiks, § 153. p 747 

Liquidated damages, violation of law, § 151 
(34) 

Goieiument contiacts, § 153, p 755 
Wanei of right, § 151(35), p 739 
Local letailing capacity, employees engaged 
in, § 151(13) 

Local trolley carriers, exemption of em¬ 
ployees from requii*emeiits, § 151(18) 
Medium of payment, § 151(27), p 712 
Minois, S 152, pp 741-746 
Motor bus earners, exemption of employees 
fiom lequiiements, f 151(18) 
Municipalities, laboieis employed by city or 
contiactois in city woik, § 153, p 747 
National Industrial Recovery Act, § 151(25) 
Validity of piovisions I'egulatmg, § 151(2) 
Newspaper employees, exemption fiom le- 
quiiements of employees of small week¬ 
ly or semi-weekly newspapers, § 151(23) 
Operation and effect of statute requiiiiig, § 
151(25) 

Public employees and employees on pub¬ 
lic woiks, § 153, p 748 
Outside salesmen, § 151(13) 

Penalties for violation of law relating to, S 
151(34) 

Women and minors, S J52, p 746 
Policemen, 

Pei sons included within statute relating 
to, § 153, p 749, n 43 

Validity of statute xelating to, § 153, p. 
747, n. 25 

Freparatoiy actiMties, time spent in as com¬ 
pensable woiking time, 8 151(28), p 720 
Piesumptions, pievailing late, public em¬ 
ployees or employees on public woiks, 8 
153, p 752 

Prevailing rate, public employees and em¬ 
ployees on public woiks, 8 103, pp 749, 
750 

Professional employees, exemption from re¬ 
quirements, 8 101(12), pp 664-672 
Public employees. 8 153. pp 746-753 
Public housekeeping establishments, women 
employees, § 152, p 743, n. 85 
Reasonable cost of facilities fuinished em¬ 
ployee, deductions, 8 201(27), p. 713 
Rebates, agieement for as valid, 8 251(35), p. 
737, n 27 

Reduction of wages in excess of, Justification,, 
8 151(29) 
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Fair Labor Standards Act—Continued, 

Minimum wages—Continued, 

Kegional diifeienlials based on competitive 
conditions, § 351(32), p 729 
Belease, avoidance of liability by, § 151(35), 
pp 73(>-741 

Beinedies, public employees or employees on 
public woiks, § 153, p 753 
Bestauraiits, minor employees, § 152, p 743, 
n 85 

Resting time, compensable woiking tune as 
including, $ 151(28), p 716 
Retail eslablisliments engaged mainly in in¬ 
ti astate commerce, exemption fiom re¬ 
quirements, § 151(14), pp 673-678 
Review of order fixing, § 151(32), p 731 
Women and minois, § 152, p 745 
Seamen, exemption fioin i eqiiireincnt, § 151 
(15) 

Secietary of Laboi, pi evading wage detei- 
mined by in lespect of government con¬ 
tracts, § 153, p 754 

Services, payment by fuinisliing, § 151(27), 
p 712 

Settlement, lelca&e of liability by, § 151(35), 
pp 736-741 

Sc\cral employers, employment by, § 151(26), 
p 703 

Sleeping time, conipensublc woiking time as 
including, § 151(28), p. 716 
Split second absurdities in computing woik 
week, § 151(28), p 715, n 35 
Standby capacity, time spent in as included 
in compensable woiking tune, § 151(28), 
p 716 

State employees, statutory provisions ielat¬ 
ing to, f 153, p 749 
State statutes, § 111(25) 

Judicial leview of oideis fixing, § 151 
(32), p 732 

Public employees and employees on pub¬ 
lic woiks, § 153, pp 740-756 

Sweatshop occupation, statutoiy provision, § 
151(1), p 623 

Switchboaid opeialois of small public tele¬ 
phone cxcliangos, exemptions tiom le- 
quiremenls as to, § 151(23) 

Toiins, wage Older authorized subject to, § 
151(32), p 730 

Time foi payment, § 151(24), p 608 
Time sheets, conclusivcness for purpose of, 
§ 151(28), p 720 

Tips, consideiation as part of wage, § 151 
(27), p 712 

Travel or transportation time, liability for, § 
151(28), p 719 

Unit of measuicment, § 151(25) 

Unit of time, women and inmois, § 152, p 
744 

Universal minimum wage as statutoiy ob¬ 
jective, S 151(25) 

Validity of statute icquirmg. 

Public employees or employees on public 
woiks, § 153, pw 746 
Women and minois, § 152, p. 741 


Fair Labor Standards Act—Gontinued« 

Minimum wages—Continued, 

Viulalion of law, 

Ciuniiial liability, public employees or 
employees on public works, § 153, p 
754 

Penalty. §§ 161(25), 151(34); § 152, p 746 
Women and minois, § 152, p 746 
Wage order, fixing time, § 151(32), pp 727- 
732 

Waiting time, compensable woiking time as 
including, § 151(28), p 716 
Waiver, 

Avoidance of liability by, public em¬ 
ployees or employees on public 
works, S 153, p 753 
Liability for payment, § 151(35), pp 736- 
741 

Women, § 152, pp 741-746 
Working time, determination, § 151(28), pp 
715-721 

Workman to which applicable, § 151(5) 
Milling, 

App1i(‘ation to. 

Employees engaged in, § 151(0), p 657 
Employeis engaged in, § 151(7), p 642 
Production of goods loi commcice as within 
co\eiage, § 151(0), p 651 

Money, wages as limited to, § 151(27), p 711 
Iilotoi bus (‘airieis, exemption of employees from 
provision, § 151(18); § 151(20). p. 690 
Multiplicity of suits, icpiesentali\e actions to 
a\oid, § 100(6), p 780 

Ncccssaiy woik in pioducLion of goods for com- 
nieice bunging employee within coverage, S 
151(9), p. 653 

Negativing defenses, complaint m action under, § 
160(7), p 787 
Newspapers, 

Application to. 

Employees, § 151(0), p 657 
Employeis publishing, § 151(7), p 642 
Exemption fiom lequiiomcnts of employees 
of small weekly oi semi-wcckly newspa¬ 
pers, § 151(23) 

Nil!SCI y employees, exemption from provision, § 
151(17) 

Offei of payment, defense of In action for addi¬ 
tional compcusutiou, § 166(5) 

0160*6 employees, application to, § 151(9), p 656 
Oil production and distiibution, application to in, 
§ 151(7), p 642 , § 151(0), p 657 
Omission of parties, a\oidance by, $ 151(24), p. 
G ')0 

Operation and effect, § 151(24) 

Minimum wages, § 151(25) 

Overtime pay, § 151(26), pp. 609-711 
Outside salesmen, exemption from provisions, § 
151(13) 

Overtime, 

Accoid and satisfaction, release of liability, 
§ 151(36), pp. 736-741 

Additional compensation, violation of law au¬ 
thorizing, § 151(34) 

Administrative employees as exempt from 
provisions, $ 151(12), pp 664-672 
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Fair LaJbor Slaiidai da Act—Continued, 

Ovei time—Continued, 

Agiecment, 

Evasion of statutory requireiiionU by, t 
151(24), p 697 

Rate of pay, statutory requirements, ^ 
151(26), p 708 

Agncultuial products, exemption from ic- 
quiiements of employees engaged in pio(> 
cssing, § 151(19) 

Agricultuie, exemption fiom requirements of 
employees engaged m, § 151(17) 

Aquatic animal and vegetable life, exemp¬ 
tion of employees engaged in catching, 
etc., § 151(10) 

Arbitration, agieement for as affecting right, 
§ 151(35), p 737, n 27 

Attorney’s fees, violation of law as authoi- 
izing recovery, § 151(34) 

Back pay, acceptance of as release of claim 
for liquidated damages, S 151(35), p 740 
Basic houily rate, agreement foi pajmient in 
case of fluctuating employment as com¬ 
pliance with leqiiiiement, } 151(26), p 
709 
Bonuses, 

Compensation by, § 151(26), p 700, n 9 
Deduction of amount due, § 151(26), p 
702 

Regular rate of pay for purpose of as 
including, § 151(26), p. 705 
Caretakers, standby capacity, time spent in, 
§ 151(28), p 716 

Cash, payment in, § 151(27), p 712 
Checking in, time spent by employee as com¬ 
pensable woiking time, § 151(28), p 720 
Collective baigaming agieement, exemption 
from requiiements of persons employed 
pursuant to, § 151(23) 

Compensable time, determination, § 151(28), 
pp 715-721 

Compromise in respect of, § 151(35), p. 738 
Computation, | 151(26), p. 702 

Regular and oveitime lates, § 151(26), p 
702 

Conclusiveness of time rccoids foi puipose 
of, § 151(28), p 720 

Criminal liability foi violation of law, § 151 
(34) 

Daily products, exemption fiom requirements 
of employees engaged in pioccssing, § 
151(19), p 687 

Deductions, payment clear of, § 151(27), p 
713 

Diftorential payments, inclusion in determin¬ 
ing regular rate of pay for puipose of 
computing, § 151(26), p 705 
Double payment, violation of law, § 151(31) 
Double time for Sunday work, § 151(26), p 
703 

Electric railway employees, exemption from 
lequiremonts, § 151(18) 

Employment contract, regular rate of pay 
for puipose of as established by, § 151 
(26), p 706 

Estoppel, avoidance of liability by, § 151(35), 
pp 736-741 


T^air Labor Standards Act—Continued, 

Overtime—Oontlnued, 

Executive employees as exempt from proii- 
sions, § 151(12), pp 664r^2 
Firemen, standby capacity, time spent in as 
woiking time, § 153(28), p 718, n 55 
Fixed salary, payment of as satisfying re¬ 
quirement, S 151(26), p 708 
Fluctuating hours as affecting right, S 153. 
(26), p 701 

40-hour week, excess of, § 153(26), p 700 
Hourly wage, computation in accordance 
with, § 153(26), p 706 

Incentive bonus, regular rate of pay for pur¬ 
pose of computing as including, S 151(26), 
p 705 

Interstate commerce, character of work of 
employees as determinative as to cover¬ 
age, § 151(9), pp 646-062 
Intel state Commerce Act, exemption from re¬ 
quirements of employees or employeis 
subject to, § 151(20), p 6^9 
Joint employment by several employers, S 
151(20), p 703 

Jury questions, woiking time, S 151(28), p 
715 

Laundries, women employees, § 152, p 743, n. 
85 

Liquidated dam ges, violation of law, S 151 
(34) 

Waiver of right, § 151(35), p. 740 

Local retailing capacity, employees engaged 
in, § 151(13) 

Local trolley employees, exemption from re¬ 
quirements, § 151(18) 

Lunch period as working time for purpose of, 
§ 151(28), p 718 

Medium of payment, $ 151(27), p 712 
Mesbcngcrs, time spent standing by on call 
as working time, § 151(28), p 718, n 55 
Motor carriers. 

Exemption of employees^ § 1'>1(18); S 151 
(20), p 690 

Waiting periods between tups os work¬ 
ing time, § 151(28), p, 718, n 55 

Newspapers, exemption from requiiements of 
employees of small weekly or semi-wook- 
ly newspapers, § 151(23) 

Operation and effect of statute requiring, § 
151(20), pp 699-711 
Outside salesmen, § 151(13) 

Penalties for violation of law relating to, § 
151(26), p. 700; S 151(84) 

Penalty on overtime work, § 151(26), p 701 
Pieceworkers, computation, § 151(26), p 702 
Wages included m computing regular 
rate of pay for purpose of, § 151(26), 
p 704 

Preparatoiy activities, time spent in as com¬ 
pensable working time, { 151(28), p 720 
Professional employees, § 151(12), pp. 664- 
672 

Profit-sharing payments, regular rate of pay 
as including for purpose of computing, 
§ 151(26), p. 705 

Purpose of requirements for, S 151(1), p. 621 
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S’air Labor Standards Act—Continued, 

Ovei time—Conti lined, 

Rebates, agreement for, § 151(35), p 737, n 
27 

Reduction of wages within minimum leqnire- 
ments as altecUng, § 151(29) 

Regular rate of pay for purpose of comput¬ 
ing, § 151(20), p 703 

Release, avoidance of liability by, S 131 (33), 
pp 730-741 

Itcsliiig time, compensable woiking time as 
including, § 151(28), p 716 
Retail establishments engaged mainly in in¬ 
ti asrate commerce, exemption from ro- 
quiieinents, § 151(14), pp 673-678 
Rule 01 policy of employer piohibiting ovei- 
time woik, § 151(26). p 701 
SeainiMi, exemption fiom rcqiiiiemeuLs, § 151 
(15) 

Seasonal industries, exemption fiom require¬ 
ments of employees in, § 151(21) 

Services payment by fuiuihliiiig, § 151(27), p 
712 

Settlement, release of liabilily by, § 151(35), 
pp 736-741 

Seveial employers, employment by, § 151(20), 
p 703 

Sleeping time, compensable woiking time as 
including, § 151(2S), p 716 
Split second absurdities m computing woik 
week, § 151(28), p 715, n 35 
Staggeied bhifts, ^ 151(26), p 702, ii 31 
Standby c.ipacity, time spent in as included 
ill compensable working time, § 151(28), 
p 716 

Sunday work, double time, § 151(20), p 703 
Switchboard opei ators of .small telephone ex- 
chango.s, exemption fiom ro(iuiic*menls, s 
151(23) 

Time for payment, § 151(24), p (»J)S 
Time sheets, conclusiveucss foi pm pose of, § 
151(28), p 720 

Travel or transportation time, liability foi, 
§ 151(28), p 719 

Vacation, locording for weeks dining which 
employee was on, § 151(28), p 715, n 36 
Violahon of law, penalty, § 151(26), p 700; § 
151(34) 

Wage agic*emcnts § 1">1(2G), p 708 
Waiting time, compensable working time as 
including, § 151(28), p 710 
Waiver, § 151(35), pp 736-741 
Watchmen, standby capacity, time spent in, 
§ 151(28), p 716 

Weekly salaiy, regular rate of pay for pui- 
pose of computing, § 151(20), p 70b 
Work week for purpose of conipuLation, § 
151(20), p 703 

Working time, determination of, § 151(28), pp 
715-721 

Packing house employees as within coveiagc, § 
151(9). p G57 

Particular employees within coverage, § 151(9), p 
656 

Parties, actions for wages and penalties, $ 160(6), 
p. 780 


Fair Labor Standards Act—Continued, 

Partnership, managing partnoi as employee for 
purpose of, § 151(4), p 629 
Part of woik m inti*ifc.t.Uo coinincrce, employee as 
withju covciage, ^ 131(9), p 654 
Paymeiu or oflcr of, deieiiso of iii ni'tion for addi¬ 
tional compensation clue, ^ 160(3) 

Peinltios, violation of Act, § 151(34) 

Piece woik, employeos as within Act, § 151(4), p 
631 § 151(5) 

Pleading, iictioiib for wages and penalties, § IGO 
(7), p 784 

Poital-to-portal pay, genei ally, post 
Poitous, co\cia,,e, § 151(9), p (i57, ii 33 
Poullir, exemption ol oinpkivecsi of those en¬ 
gaged 111 raising, § 151(17) 

Powois iiurl duties of admnubtialor, §§ 151(30) to 
1.31(32), pp 722-7,32 

PreiiaiatjULi lor bliipnient, piouuction of goods 
Joi cimmeice within cover.ige, § 151(9), p- 
652 

Piep.iiatory activities, time spent in as compensa¬ 
ble working time, § 151(28), p 720 
Picsnmptions, excm[ilion from provision, § 151 
(11). p (i6,3. n 78 

Pimcipal ollitc of administrator, § 151(30) 
Processing agncultural piodnets, exemption ol 
employees engaged in, § 151(10), pp 685-689 
Processing of goods as commeice within, § 151 
(7), p 038 

Piodnction of books and documents, investiga¬ 
tions, § 151(31), p 724 
Production of goods for commeice, 

Aclivities constituting, § 151(9), p 649 
Bill den of pi oof, § 1(50(8), p 791 
Character of woik lathcr than character of 
bnsinchb as detcimiiiaCive, § 151(9), pp 
(;46-662 

Employees engaged in within coveiagc, { 151 
(9). p G.31 

Employment constituting, § 151(7), pp 635- 
644 

Inclusion of employees engaged in, § 151(5> 
July question, § 1GI)(,9) 

Opcintiou as (extending to employers engaged 
in, § 151(0) 

Pait tiiiio woik as bunging employee within 
co\(ruge, § 131(9), p 654 
Pleading in action to leeovci wages and pen¬ 
alties, § 160(7), p 786 

Sufficiency of evidence as to, § 100(8), p 800 
Volume of interstate business as deteriniiia- 
live, § 151(8) 

Professional employees, exemption, g 151(12), pp 
664-072 

SufTicicncy of evidence, g 160(8), p 801 
Public utilities, exemption of employees, § 151 
(14), p 678 

Punishment lor violation, § 160(13), p 814 
Purpose of, § 151(1), p 621 

Radio broadcasting, application to employers en¬ 
gaged in, § 151(7), p 642, n. 98 
Railioad terminals, poiteis seiving in as em¬ 
ployees of company, g 151(4), p 631 
Bailioads, application to, g 151(7), p. 643; § 151 
(0). p 657 
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Fair Labor Standards Act—Ckintinned, 

Railway Labor Act, exemption from provisions of 
employee of earner by air subject to, § 151 
(23) 

Reasonable cost of facilities furmsbed employee, 
deduction ftom wages, § 151(27), p 713 
Records, employer, § 151(23) 

Redcaps, coverage, § 151(9), p 657, n 33 
Reduction of wages exceeding minimum, Justifi¬ 
cation, § 151(20) 

Registered nurse, exemption, § 151(1^), p 665, n. 
10 

Regulations by Administrator, 

Gonstiaction, $ 151(3) 

Force and effect, § 151(30) 

Validity, § 151(2) 

Relationship of employer and employee as essen¬ 
tial to application, § 151(4), pp 627-632 
Release, avoidance of liability by, § 151(35), pp 
736-741 

Remedial nature of statute^ § 151(1), p 619 
Repaiimen, application to, $ 151(9), p 657 
Repeal, 8 151(3) 

Reports, 

Administrator, § 151(30) 

Employei, § 151(33) 

Industiy committee, S 151(32), p. 727 
Representative suits, § 160(6\ p 780 
Pleadings, $ 160(7), p 787 
Resting time, compensable woiking time as in¬ 
cluding, 8 151(28), p 716 

Retail distiibutois, application to, 8 151(7), p 
643 

Retailers, 

Employees as within coverage, 8 151(9), p 658 
Exemption of retail establishments engaged 
mainly in intrastate commeice, 8 151(14), 
pp 673-678 

Review of order fixing minimum wage, 8 151(32), 
p. 731 

Road coustiuction employees, coverage, 8 151(9), 
p 059 

Sale in commerce as violation of act, 8 151(24), 
p 698 

Salesmen, coverage, 8 151(9), p 657 
Scrap metal opeiatioiis, application to, 8 151(7), 
p 643; 8 151(9), p 657 
Seamen, exemption from pi o vision, 8 151(15) 
Seasonal industries, exemption from provisions 
of employees in, 8 151(21) 

Seaweeds, exemption fiom requirements of em¬ 
ployees engaged in hai vesting, § 151(16) 
Semi-weekly newspapers, exemption from pro¬ 
visions of employees of, § 151(23) 

Service establishments, exemption from provi¬ 
sions, 8 151(14), p 678 

Services, payment for wages by furnishing; f 
151(27), p 712 

Settlement, release of liability by, § 151(35), pp 
786-741 

Shares of stock, goods as including, 8 151(7), p 
641 

Shipbuilding and repair workers, coverage, 8 151 
(9), p 657 

Shipment in commerce in violation of, 8 151(24), 
p 698 


Fair Labor Standards Act—Gontlnucd, 

Sleeping time, compensable workmg time as in¬ 
cluding, 8 151(28). p 716 

Spasmodic activity m mtei state commerce as 
bringing employee within Act, 8 151(9), p 
649, u 52 

Sponges, exemption from requirements of em¬ 
ployees engaged in harvesting, § 151(16) 
Standby capacity, time spent in as included in 
compensable working time, 8 151(28), p 716 
Slockyaids business, application to, 8 151(7), p 
643, n 12 

Stoiing, application to employers engaged in, 8 
151(7), p 643 

Subpoenas, administrator, 8 151(31), pp 723-727 
Substandard wages, protection of certain groups 
from, 8 151(1), p 620 

Substantial employment in part in intcistate 
commeice as bunging employee within cov- 
eiage, 8 151(9), p 655 

Subtcifuge, resoit to m order to preclude pay¬ 
ment of compensation guaranteed, 8 151(35), 
p 736 

Sunday work, double time, 8 151(26), p 703 
Supei visor of production as administrative em¬ 
ployee within exemption, 8 151(12), p 670, n 
37 

Supervisory employees as within Act, 8 151(4), p 
632 

Switchboard operators of small telepliono ex¬ 
changes, exemption from requirements, § 151 
(23) 

Tailoi shops, exemption from provision^ 8 151 
(14). p 678 

Telegraphic messages, goods as including within 
meaning of, § 151(7), p 041 
Terminal employees, coveiage, § 151(9), p G57 
Terms, wage orders authorized subject to, 8 151 
(32), p 730 

Territorial application, 8 151(3) 

Time for payment of wages under, 8 151(24), p 
608 

Tips, consideration as part of wage, 8 151(27), p 
712 

Employees receiving compensation fiom as 
within Act, 8 151(4), p 631 
Transportation, 

Application to employers engaged id, S 151 
(7). p 643 

Production of goods for commeice within 
coverage^ 8 151(9), p 651 
Travel or tran^rtation time, habilily for, 8 
151(28), p 710 

Trucking employees, coverage, | 151(9), p 658 
Tug boats, exemption of employees on, § 151(15) 
Umt of time, employees compensation by as cov¬ 
ered, 8 151(5) 

Utilities, exemption of employees, 8 151(14), p 
678 

Validity, 8 14, p 96; 8 151(2) 

Variance, actions for wages and penalties, 8 160 
(7). p 788 

Vested property lights, claims for mmimum 
wages, etc, as, 8 151(2) 

Violation of act, 

Criminal prosecution, 8 16()(13), p. 811 
Failure to keep records, 8 151(33) 
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Fair Labor Standards Act—Continued, 

Violation of act—COiitinne<l, 

Penalty, § 1 'j1(34) 

Wage asjioomentfi, § 151(2 >), p 707 
Wage oideis, § 151(25) 

Fixing of miiiimiiin wacco b} admiiiistiator, § 
151(32), pp 727-732 

Waiting time, (‘ompensahlc woiking time as in¬ 
cluding, § 151(28), p 71tt 

Waiver, liability for payment of c*oinpeii<?ation 
roquiied, § 151(35), pp 7.10-741 
WaiehouRiiig, application to, § 151(7), p 643, 
§ 151(0), p 6^8 

War plants, application to employees of plant 
operated by private contiactoiR, § 151(22) 
Watchmen, coveiage, § 151(0), p 050 

Independent contractor fuinislung, § 151(4), 
p m 

Weekly newspapers, exemption fiom piovisions 
of employees of, § 151(23) 

Weekly waste, application to woikin.in employed 
at, § 151(5) 

Wholesale distributors, application to, § 351(7), p 
043 

Wholesalers, 

Employees as within, § 151(9), p 0.58 
Exemption fiom piovisions, § 151(14), p. 077 
Woil-ing time under, detei inination, § 151(28), pp 
715-721 

Woik week undei, § 151(20), p 703 
Fair tiade piacticc.«, minimum wages uiidei statute 
1 elating to, § 151(25) 

Faithfulness, pcifoimance of services, § 67 

Compensation of employee as depeudeut on, § 81 
Falling obiects, 

Covers or guards to piotect seivants, negligence 
of master, jury question, § 534, p 187 
Warning scivant of dangeis fiom, § 303 
False impel donation, wages, defense of oblaniiug em¬ 
ployment by in action to recovei, § 125 
False iinpi isonmeiit, 

Exoiiciation of scivant as absolviiig muster from 
liability, § CIO, p 422 

Scope oi employment, juiy question, § 617, p 
412, n 52 

False representations, contracts of employment pro- 
cuied by, classification foi dischnige, § 42, p 428 
Falsification of accounts, employee, recovei y of wage.s 
as piccludcd, { 105 

Farm Laborcis. Agucultuial Laborers, generally, 
ante 

Farm machinery, safety appliances, § 232, pp 083, 984 
Faims, independent contractor, operator as, § 3(0) 
Favois to employees, unfair labor piacticc by bestow¬ 
ing in order to forestall union movement, § 2S(4(i) 
Federal Asli Pan Act, burden of pi oof, action foi 
injuiy based on failure to comply uith, § 501 p 70 
Fcdeial Boiler Inspection Act, 

Absolute duty to comply with requirements, § 
227, p. 955 

Assumption of nsk, § 369, p 1169 
Burden of pi oof, actions under, § 501, p 77 
Proximate cause of injury, § 501, p. 73 
Construction and opeiation, § 173, p. 859; § 227, 
p 957 

Oontinumg duty of earner to comply with ic- 
quiiements, { 227, p. 958 


Federal Boiler Inspection Act—Continued, 

Contributory negligence, defense ot, § 425, p 1247 
Inspection and repair, duty of employer, § 235, 
p 992 

Injiiiies alleged to have been caused by violation 
of, piesumption § 501, p 62 
Locomotives, compliance with, f! 227, p 954 
Piesumptions as to injuiies alleued to have re¬ 
sulted in violation, § 501, p 02 
Questions of law and fact, § 534, p 177 
Fedeial Employers* Liability Act, 

Admissibility of evidence in action iiiulor, § 5t)3 
Amendment of pleadings in action under, § 496, 
p 42, n. 59 
Relations back, § 488 
Application, § 173, p 848, § 228, p 96.5 
Assumption of risk, § 359, pp 1154 to 1159, { 
369, p 1169 

Buiden of pioof, § 501, p 82 
July question, § 536, p. 213 
Knowledge of danger, § 370, p 1187; § .383, 

p 1101 

Equal or greater means of knowledge, § 
391 

Negligence of fellow spivants, § 366, p 1167 
Piesumptions, § 501, p 65 
Automatic couplers, vio'ntiun of statute i elating 
to as negligence, § 228, p 970 
Boiler Inspection Act, constiiit‘tioii and applica¬ 
tion in connection with, § 227, p q5,5 
Bui den of proof, action undoi, g 501, pp 66, 70 
Law governing action bioiight in state couit, 
§ 173, p 851 

Pioximatc cause of injury, § 501, p 72 
Unsafe place of woik, § 501, p 75 
Cara requited of employei to piotect against in¬ 
juries, § 183, p 880 

Gais, liability for iniuncs to employee caused by 
defect, g 228, p 9.59, n 46 
Cause of injury, evidence, § 522, p 116, n 64 
Bui den of pioof, § 501, p. 73 
Commencement of action within limitation 
pciiod, § 487 

Common law, negligence as dcteiminnldc accoid- 
ing to, § 173, p 857 

Comparative iiogligenco, admissibility of evi¬ 
dence, § 519, p 108 

Conflict of laws, buiden of pioof, § 501, p 67 
Construction, § 173, p. 849 

Constiuctive knowledge of danger, buiden of 
proof, § 501, p 80 

Conti act exempting caiiicr fiom liability, § 197 
Coiitiibutoiy negligence, 

Buiden of pioof, § 501, p 84 
Ck)ntz oiling effect, § 426 
Defense of, § 425, p 1247; g 494, p 40 
Jury question, g 537, p 223 
Last deal chance doctrine, { 423 
Methods of woik, § 453, p. 1280 
Pleading as defense, g 404, p 40 
Piesumptions, g 501, p. 65 
Reduction of damages, g 554 
Special verdict solely to reduction of dam¬ 
ages^ g 550 

Violation of cautionary rule or order, g 457, 
p 1294; § 459, pp 1297, 1208 
Conti oiling of limitation of, provisions, g 487 
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Federal Employers* Liability Act—Oontiniied, 

Gi edibility of witnesses, juiy questions, § 529 
Declarations petition or complaint under, § 400, 
p 29 

Direction of veidict, § r2n 

Disobedience of oiders, admissibility of evidence 
as to, § 519, p 111 
Election of remedy, § 482 
Evidence, 

Burden of proof ante, this h«nd 
Presumptions, etc, post, this head 
ScintiUa of evidence, § 520, p. 113, n 30; § 
520 

Weight and sufficiency, § 520 
Exclusiveness of fedcial remedies, § 173, p 857 
Exemption of caiiici fiom liability, contracts foi, 
§ 197 

Exeicise of due cure, piesumptiun, § 501, p 54 
Fcdeial Safety Appliance Act, constiuction and 
application with, § 228, p 901 
Fellow servant. 

Abrogation of doctrine, § 347. § 355, p 1144 
Burden of pi oof in action undci, § 501, p. 79 
Personal liability of seivant loi injuiies to 
as affected, § 578 

Happening of accident, piesumption of negligence 
as arising from, § 501, p 50 
Inspection and lepair, simple tools, 8 235, p 
992, n 4 

Instiuctions to Jury, request as essential, 8 S3S, p 
238 n 23 

Insiuei, railioad as, 8 173, p 849 
Intel state chaiacter of employment. 

Evidence as to, 8 520 , 

Question of law oi faert, § 531 
Joint action against master and servant uiidei, 
§ 579 

Jurisdiction, action under, § 486 
Jury questions in action under, § 529 
Assumption of iisk, 8 538, p 213 
Interstate employment, 8 531 
Knowledge of danger, buiden of proof, 8 501, p 
80 

Last clear chance doctrine, effect on, 8 423 
Limitation of action under, 8 487 

Law governing action brought in state couit, 
§ 173, p 854 

Locomotives, liability for injuries to railroad 
employees resulting fiom defects, 8 227, p 
959 

Negligence of employer under, 8 183, p. 881 
Burden of proof, 8 501 pp 70, 72 
Determination, 8 183, p 881 
Liability as dependent on, 8 173, p. 849 
Presumptions, § 501, p 56 
Nonsuit m action under, 8 529 
Ordinance regulating speed, admissibility m ac¬ 
tion under, 8 509, p 97 
Pleading in action under, 8 490, p 29 
Presumptions, actions under. 

Defect of machineiy etc, 8 501, p 62 
Existence of master and servants relations, 
8 501, p. 53 

Intel state or mtrastate commerce, 8 501, p 
54 

Negligence, § 501, p 56 


Federal Employers’ Liability Act—Continued, 
Pioximate cause ol itiiiirv, 

Burden of pi oof, § 501, p 72 
Evidence as to, 8 501, p. 72; 8 524, p 12.'! 
LiabiLty as dependent on, §8 187, 257 
Questions of law and fact in actions under, 8 520 
Negligence of inastci, § 534, p 166 
Scope of employment, 8 531 
Beasonably safe place for work, duty to provide 
undei, 8 220, p 948 
Relation of master and servant, 

Burden of pi oof, 8 501, p 08 
Existence os essential to liability of master, 
8 175 

Presumption as to existence, 8 501, p 53 
Releases, application to agreements for, 8 107 
Relief and benefit depai tnicnts or associations, 
contiacts as alTec'^ed, 8 370, p 841 
Res ipsa loquitur doctiine as applicable in action 
under, § .501, p 59 

Revival of actions brought under, § 487 
Rules and regulations, 

Burden of pioving violation of, 8 501, p 78 
Piesumption lespecting, § 501, p 63 
Safe equipment, duty of railroad to piovide, 8 
212, p 919, 8 22G, p 947 
Safe place to woik, 

Buiden of proof, S 501, p 75 
Railioad's duty to furnish, 8 212, p. 919; 8 
226, p 947 

Scintilla of evidence, 8 520, n. 39; 8 529 
Scope of Act, 8 228, p 965 
Scope of employment, liability for injuiios in, 8 
181, p 874, n 74 

Seivice of piocess commencement of action by, 8 
487 

Set vice of process, commencement of action with¬ 
in limitation provision by, 8 487 
Settlement, application to agreements for, 8 707 
Simple tools, inspection, 8 235, p 992, n 4 
Speed, ordinance regulating, admissibility in ac¬ 
tion under, 8 508, p 90, n. 97 
State court, law governing action brought in, 8 
173, p 851 

Tiespass, liability for Injury to employee as le- 
snlt of, § 189, p 889, n 40 
Unexpected and improbable dangers, anticipat¬ 
ing and guaiding against, 8 1^ P 888, n 31 
Validity, § 173, p 848 
Vaiiance, actions under, 8 500 
Venue of action under, § 486 
Verdict, actions under, 8 550 
Violation of state statutes imposing duty on em- 
])loyer, liabdity for mjunes lesulting, 8 791t 
p 891, n 70 

Wanton misconduct in running down employee as 
negligence, 8 261, p 1017 

Warning employee, failure to warn as negligence, 
§ 263, p 1022 

Federal Employment Inspection Act, limitations, 
commencement of period, § 487 
Fedeiol Houis of Service Act, 88 18-23, pp 194-110 
Actions to recover penalty for violations, 8 23 
Application of statute, 8 19 
Emeigencies and other happenings, ezeusmg vio¬ 
lations, 8 22 

Intel luption of continuity of service, 8 20 
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Ftedeial Hours of Service Act—Continued, 

Pennlties for violation, § 23 
Public works, power to regulate, § 17 
Repoit of excessive houis, § 21 

Penalty for failure to make, § 23 
Validity, S 15, p 100 
Federal Safofv Appliance Acts, 

Absolute duty to comply with, § 227, p 053. § 
228, p 960 

Automatic couplers, requiiemoiits as to, § 228, 
p 900 

Brakes on railroad cais, requircmciils as to, § 
228, p 9G0 

Bnideii of pi oof, action under, § 501, p 71 
Violation of, § 501, p 76 
Gai as used or in use within, § 228, p 064 
Cause of injury, proof requiied, § 522. p 116, n 
64 

Gonsti action and operation, § 173, p 858 
Conti ibutory negligcn(‘c. 

Defense of, § 425, p 1247 
Effect of, § 228, p 964 
Couplets, lequiicments as to, § 228, p 068 
Hand brakes on lailroad cars, § 228, p 066 
Inspection and icpair, duty of employci, § 235, p 
002 

Lilioral construction, $ 228, p 060 
Locomotives, duty to provide and keep in safe 
miidition, § 227, p 053 
Negligence, but den of proof, § 501, p 71 
Negligence pci se, violation as, § 202. p 008, n 
40 

Power brakes on trains, requnements, § 228, p 
068 

Proximate cause of injury, liability as dependent 
on, § 181, p 874; § 258 

Relation of mastei and servant, existence of as 
essential to (haige master, § 175 
Scope of, S 228, p 065 

Sco])C of employment, question of law or fact, § 
531 

Federal Ti anspoi tation Act, settlement of labor dis¬ 
pute, administrative proceeding before labor 
boaid created by act, § 28(60) 

Fees, 

Attoiney’s fees, gencially, ante 
Employment agencies, statutory icgulations, § 
26 

Fellow servants, §§ 307-4355, pp 1060-1148 
Abrogation of common law lulo, § 331 
Age, comiietoncy as aifccLing, § 313 
Agents, assumption of risks ol act of 110 as 
agent of master, § 322 

Apparent bc*opc of autliority, liability foi negli¬ 
gence within, g 332, p 1108 
Appliances Tools, Machinciy and Ajiplianccs, 
post 

Apptoach of trains, warning of, § 333, p 1123 
Assault, 

Injured employee, exemplary damages as re¬ 
coverable, g 554 
Liability of master, § 325 

Railioad employees, g 355, p 1140 
Assignment of woik, employee repiesenting mastei 
in, g 333, p 1126 

Assumption of authority as cx eating vice princi¬ 
pal of relations, g 332, p 1101 


Fellow servants—Continued, 

Assumption of risk, ante 

Authoiity, distinction in as affecting relations, § 
332, pp 1098-1108 
Blasting, 

Negligence with regard to, jury question, g 
535, p 209 

Warning, g 333, p 1124 
Brakemen, railroads, § 327, p 1088 
Bridge gang, g 327, p 1088 

Building consti uction, employee employed in, g 
327, p 1000 

Buiden of prool, iiicompetency or negligence, ac¬ 
tions for injuiies as servant, g 501, p 78 
Caie rcquiicd, 

Fuinishmg icquiicd number, g 308 
Statutory provisions as affecting, g 336 
Carelessness, competency as affected, § 312 
Chai actor of acts or omission relation as aliectod, 
§ 332, pp 1108-1126 

Oil dims tan tial evidence, negligence shown by, 
actions tor injuiies to servants, g 525 
Civil law, fellow seivant rule as not generally 
rei'ognized, g 321 

Guuimoii consti uction enterprise, negligence as af¬ 
fecting master’s liability for injuries, § 333, 
p 1114 

Common employment by element of, g 331, pp 
1004-1098 
Common law, 

Competency, g 312 

Liability for injutics by, §§ 321-333, pp. 1078- 
1120 

'Statutes declaratory of, g 338 
Common muster, 

Employees serving as, g 327, p. 1085 
Necessity, g 330 

Common seivicc statutes, railroads, g 340 
Competency, §§ 311-319, pp 1072-1077 

Admissibility of evidence as to, action for 
ini lines to servants, § 400, p 40; gg 516, 
517 

Appioximate cause of injury, g 318 
Assumptions of iisk, g 3()2 

July question, g 537, p 222 
Burden of proof, g 501, p 78 
Instiuction on, g 540 
iCare icquired of master, g 312 
Gonciiircut negligiuice, 

Competeiil fellow seivants, g .'IIO 
Failing to furnish comijeteiit co-em- 
ploy(M‘s, liability of masters, § 356 
Consti ucLivc knowl^^dgc of iiicompclciicy, g 
317 

Duty to employ coinpclciit fellow servants, 
g 311 

Evidence in action for injuries, g 400, p. 49, 
g 501, p 78, gg 516, 517; g 524, p 137 
Insurer of, g 314 

Jury question, actions for injury to servant, 
§ 535, pp 205-211 

Knowledge of incompctency master as charge¬ 
able as, g 317 

Liability of master for injniies by incom¬ 
petent servants, g 324 

Negligence in employing incompetent servant,, 
evidence, g 524, p 137 
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Fdlow servants—Ck>ntiniied, 

Competency—Continued, 

Pleading in action for injuries to servants, 
§490, p 24, §494, p 38 
Presumptions, § bOl, p 63 
Instructions on, § 540 
Betention of incompetent servant, § 316 
Statutory lequirements, § 314 
■Substituted servant, § 315 
Temporal y substitution, § 315 
Tests, § 313 

Compulsory service, doctrme as applying to per¬ 
sons In, § 322 
Concurrent negligence. 

Competent and incompetent fellow servants, 

§ 319 

Liability, of master for injury affected, § 
356 

Mastci or vice principal, juiy question, § 
635. p 211 

Conformity to oiders by injured employee, li¬ 
ability of masters, § 341 
Consociation doctrine, § 331, p 1097 
Constitutional ptovisions. 

Liability of master for injuries, §§ 334r-355, 
pp 1126-1146 
Rule of employees, § 346 
Construction, 

Appliances for use in work, liability of master 
for negligence in respect of, § 333, p 1118 
■Statutes relating to, § 335 
Constructive knowledge of incompetency, § 317 
Conti ibutory negligence, ante 
Control, direction and control, po&t, tbis head 
Corporations, 

Doctrine as applying to employees of, § 322 
Statutes X elating to, § 335 
Vice principals, § 3^, p 1101 
Cotton pickers, truck driver transporting as, § 
327, p 1087, n 2 

Course of employment, liability of master for as¬ 
sault, within, § 325 

Covering dangerous places, negligence affecting 
master’s liability for injuries, § 333, p 1112 
Customary methods, negligence in following, § 
336 

Dangerous agencies or appliances. 

Delegation of duty to care foi, § 333, p 1110 
Guarding against negligence, § 232, p 986 
Notice to master, § 248 
Dangerous occupation or places. 

Negligence in guaiding as affecting master’s 
liability for injuries, § 333, p 1112 
Notice to as notice to master, § 248 
Dangerous servant, negligence in employing or 
retaining, § 312 

Defects m ways, etc, liability of employer foi 
injuries resulting, statutory piovisions, § 
344 

Defined, § 327, pp 1085-1090; §339 
Delegation of duty. 

Employment of competent fellow servants, § 
311 

Furnish sufficient number, § 307 
Safe place to work, § 333, p 1111 
Supervision, § 320 
Department heads, § 332, p. 1102 


Fellow seivants—Continued, 

Detcimination of who aie fellow servants, § 327, 
pp 1085-1090 

Different depaitmcnt rules, § 331, p 1096 
Common employment, § 331, p 1096 
iStatutoiy provisions, § 342 
Railioads, § 350 

Dixectiou or control, § 320; § 327, p 1083, § 331, 
p 1096 

Employee intrusted with, § 333, p 1121 
Employees subject to, § 332, p 1C98 
Seivant of one master controlled by anothei, 

§ 330 

Dlschaige of employee, power to discharge as al- 
fecting relations, § ^2, p 1101 
Distinctions in rank or authority, effect of, § 332, 
pp 1098-1108 

Dual-capacity, negligence of employee acting in, 
liability of master for injury due to, § 350 
Dual-capacity doctrme, § 332, p 1106, § 333, p 
1110 

Electiicity, 

Delegation to duty of handling and controll¬ 
ing, § 333, p 1110, n 46 
Negligence in peiformance of, jury question, 

§ 335, p 209 

Elevated trains, statutory piovisions, § 347 
Elevator operators, § 327, p 1089 

Negligence with regaid to starting or operat¬ 
ing, jury questions, § 535, p. 209 
Emergencies servants, § 328 
Engineers, railioad, § 327, p 1088 
Safe place to work, § 3^, p 1115 
Excavations, employees engaged m, § 327, p 1090, 

§ 332, p 1106 

Vice principals, § 332, p 1101 
Excuse foi failure to employ sufficient number, 
want of funds, § 307 

Existence of relationship, jury question, actions 
for injuries to servant, § 535, p 206 
Experience, lack of as rendering incompetent, § 
313 

Explosives, negligence in handling, juiy question, 

§ 535, p 209 

Exposure to iisk of injury, element of, § 331, p 
1093 

Bxtiiiteiiitorial effects ot statutes relating to, § 
343 

Federal Employers’ Liability Act, 

Abrogation of doctrine, § 347; § 355, p 1144 
Burden of proof in action under, § 501, p 
79 

Personal liability of servant for injuries to as 
affected, § 578 

Firemen, railroads, § 327, p 1089 
Foremen, § 332, p 1102 

Dual-capacity doctrine, § 332, p 1107 
Railroads, § 332, p 1104 
■Statutory provisions i elating to injuiies 
caused by negligence of, § 340 
General managers as, § 332, p 1102 
Going to and from work, liabihty of master for 
injuries, § 329 

Government employees, doctrine as applicable, § 
322 

Grade of employment, distinctions in as affecting 
ration, § 332, p. 1098-1108 
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Fellow servants—Continued, 

Gioss iiet^ligence, 

Evicli^ice, actions for injuries to servants, § 

o2«> 

Jury question, § 535, p 210 
Liability of mastei for injuiies, cause by, § 
329 

Guarding dangerous places, negligence in icspcct 
of, as allecting master’s liability for inj lines, 
§ 333. p 1112 

Guests ol diiver of vehicle as, § 327, p 1087 
Habits, competency as allecied, S 313 
Hazardous occupations. 

Liability of master for injuiies, § 334 
Superior servant rule, § 340 
Heads of departments, § 332, p 1102 
Hiring and fii mg, power of as affecting relations, 
§ 332, p 1101 

Hoisting, negligence with regaid to, juiy question, 
S r.3o, p 209 

Hor«ieplay, liability of master for injury occa¬ 
sioned by, $ 325; § 355, p 114G 
'Railioad employees, $ 355 
Imputed kno\\ledge of incompetency, § 317 
Incidental inspection and repair, liability of 
master for negligence, § 333, p 1120 
Independent contractor, § 330 
Infants, 

Compel ency, § 313 
Doctiine as applicable to, § 322 
Injiiiies to. 

Joint and several liability, $§ 578, 579 
Liability of master, juiy questions, § 533, pp 
203-211 

Negligence in employment of retention, plead¬ 
ing, § 490, p 24 

Not on duty, liability of master, § 329 
Personal liability of servant, § 578 
Infection, liability negligence, i 333, p 1119 
July question, § 535, pp 208, 210 
Intoxicating liquor, excessive use as rendering in¬ 
competent, S 313 

Intoxication, inadmissibility of evidence as to, ac¬ 
tion for injuries to servant, § 516 
Joint employers, liability for wrongful acts, § 
325 

Joint liability of servants for injuries to, { 578 
Liability of master for iniunes by, 

Common law, §§ 321-333, pp 1078-1126 
Jury questions, actions for injuries to serv¬ 
ant, § 535, p 206 
Law go\erning liability, § 320 
Liberal construction of law i elating to, § 335 
Loading oi unloading, negligence with regaid to, 
jury question, i 535, p 200 
Loon ol servant for particular employment, § 330 
Logging opeiations, § 331, p 1006 

Negligence with regaid to, jury question, $ 
535, pw 200 

Logging lailroads, statutory provisions, § 347 
Longshoi'emen, § 827, p. 1080, § 332, p 1106 
Machinery, ffbols, Machineiy and Appliances, 
post 

Maintaining proper force, duty of mastei, § 300 
Maintenance work, liability ol master for negli¬ 
gence m respect of, § 333, p 1119 
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Fellow servants—Continued, 

Malicious acts, liability of master for injnites 
caused by, 325 

Managemdit, liability foi acta of employee au- 
thoiized to manage, § 332, p 1000 
Managers, statutoiy provisions i elating to injuries 
caused by negligence of, § 340 
Masters of vessels, § 332, p 1106 
Mates on vessels, supenoi bonaiil lule, § 332, p. 
1105 

Methods of work, 

'Absence ot negligence of inaslor in lespect 
of, statutory provisions as affected, § 337 
Concur!ing negligence in adoption of rules 
and i-cgulatioiis, affect oJ, 1$ .'*36 
Liability of master foi negligence of serv¬ 
ants in respect of, § 333, p 1110 
Negligence with regaid to, juiy question, § 
535, p 209 

Mines, 

Consociation doctrine, § 331, p 1098 
Different department rule, § 331, p 1096 
Employees working in or about, § 327, p 1090; 
§ 332, p 1106 

Foremen, liability of master lor injuries to 
employees on theory of, § 300 
Negligence with legaid to mining, juiy ques¬ 
tions, § 535, p 200 
■Safe place to woik, § 333, p 1115 
Supeiior seivant rule, repudiation, § 332, p. 
1106 

Vice principals, § 332, p 1101 
Mining lailioads, statutoiy piovisions, § 347 
Minors, 

Competency, § 313 
'Doctime as applicable, § 322 
Motor vehicles, negligence in operating, jury ques¬ 
tion, S 535, p, 200 

Moving cars, wainiug of, § .333, p 1123 
Municipal coiporations, docUine as applicable to 
employees of, § 322 
Negbgence, 

Admissibility of evidence in action for in¬ 
juries to seivant, § 517 
Incompetency, § 400, p 49 
Pleading as affecting, § 499, p 49. 
Assumption of rislcs, injuiT duo to, § 3G2 
Burden of proof in actions foi injuiies to 
seivants, § 501, p 78 

Gontiibuling to loss, defense in action by 
employer for damages, § 79, p 503 
Employment or retention, pleading, § 490, fk 
24 

Failiue to furnish lequiied niimbei, § 308 
Instiuctions to iuiy respocLing in actions for 
injuries to servant, § 5*18 
Jury question, actions for injuries to servant, 
§ 535, p. 207 

Liability of master for injuries caused by, 
§§ 321-333, pp 1078-1126 
Place of work rendered on, unsafe by, li¬ 
ability of master, i 333, p 1111 
Pleading, in actions for injuries to servants, 
$491, §491, p 38 

General denial, negligence os provable 
undci plea of, § 499, p 40 
Proof, § 498, p 43, n. G9 
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mow seirants—OontiiiTied, 

Ne^gence—CJontinued, 

Questions of law and fact, In actions tor In¬ 
juries to servant, § 5^, pp. 205-211 
detention of incompetent servant, § &16 
Sufficiency of evidence in action for injuries 
to servant, § 525 

Nondelegable duties, breacffi of as affecting li¬ 
ability of master for injuries, § 333, p llOO 
Number, §§ 307-310 

Absolute duty to furnish sufficient number, 
§ 307 

Admissibility of evidence as to, action for 
miuries to servant, § 515 
Assumption of nsk because of insufficiency, 
jury questions, § 53G, p 222 
Concuiring, negligence in failing to furnish 
sufficient number, liability of master for 
injury resulting, § 350 
Degree of care required, § 308 
Employee r^resenting master as to, S 333, p 
1126 

Jury questions, actions for injuries to serv¬ 
ant, § 533, p 163; S 535, p 205 
Maintaining force, § 309 
Negligence m failing to furnish sufficient 
force. 

Evidence, S 524, p 137 
Pleading m action for injury, § 490, p 25 
Proximate cause of injury, failure to furnish 
sufficient number, § 310 

Obedience to rules, liability for injuries resulting, 
statutory provisions, { 343 
Sailroad employees, § 3SZ 
Obvious danger, duty of supervision at as extend¬ 
ing to, S 320 

Off duty, liability of master for injuries to, § 
329 
Orders, 

Directing work, liability of master for in¬ 
juries resulting, % 333, p 1124 
Negligence of person whose orders injured 
employee was bound to confoim, § 341 
Overtime work, rule as applying to, § 323 
Personal acquamtance, relation as dependent on, 
§ 331, p 1098 

Personal duty, breach of as affecting liability of 
master, § 332, p 1109 

Personal liability of servant for injuries to, § 
578 

Physical disability, competency as affected, § 
313 

Piling material, negligence with rogaid to, jury 
question, § 535, p. 209 

Platforms, liability of master for negligence in 
constiucting, § 333, p 1119 
Pranks, Lability of master for injuries resulting, 
f 311 

Precautions, abiUty to take as element, f 331, p 
1095 

Preparation, 

Appliance for use m work, liability of master 
for negligence in respect of, § 333, p 
1118 

Leave place of employment, liability for in¬ 
jury, S 329 


Pdlow servants—Oontinued, 

Presumptions, competency, § 31G 

rSeleotion and retention, § 501, p 63 
Prior negligence, asbumption of risk, § 323 
Property damage, Labihty of masters, S 322 
Proximate cause of mjury, 

Incompetency, § 318 
Juiy question, § 535, p 210 
Liability of master for injuiies by, §§ 322, 
350 

Negligence of fellow servant, evidence, § 525 
Number, failure to furnish sufficient number, 
§ 310 

Becovery predicated negligence of fellow 
servant, § 336 

Public policy, fellow servant veteran of based on, 
§ 321, p 1079 

Puipose of statutes relating to, i 335 
Quarries, employees working m or about, § 327, 
p 1000; § 33% p 1106 
Gonsociation doctrine, § 331, p 1008 
Negligence with regard to, jury question, ( 
535, p 209 

Safe place to work, § 333, p 1115 

Bailroad employees, § 327, pp 1087, 1088; § 35, 
pp 1141-1146 

Assault, liability for injuries as lesult of, | 
355, p 1146 

Assumption of risks, negligence of, S 366, p 
1167 

Brakemen, statutory provisions, § 348 
Common service statutes, § 349 
Conductors, statutory provisions, §§ 348, 354 
Conformity to orders, negligence of persons 
as order injured employees bound to con¬ 
form, § 351 

Gonnectmg negligence with use and opera¬ 
tion of railroads, statutory provisions, S 
355, p 1141 

Consociation doctrine, § 331, p 1007 
Constitutional provisions, §§ 340-355, pp 
1143-1146 

Different department rule, § 331, p 1006 
filaiutory provisions, § 350 
Dispalcheis, § 333, p 1125 

'Statutoiy provisions, § 348 
Duly of those m charge of train to fellow 
employees working on or near track, i 
201, p 1017 

Employees included statutory piovisions, ( 
355, pp 1141-1146 
Employees of, § 327, p 1087 
Employeis affected, statutory provisions, S 
347 

Engineers, statutory provisions, § 354 
Federal Employers’ LaabiLty Act, effect, S 
355, p. 1144 

Foiemen, statutory provisions, § 355, p 1142 
Hoiseplay, Lability for injuries resulting, S 
.355, p 1140 

Inspection and repair, liabiLty and negLgence 
in respect of, $ 333, p 1121 
Laborers, statutory provisions, § 355, p. 1142 
Logging or mining road, statutory provisions, 
§ 347 
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Fellow Kemuits—Continued, 

Railroad employocs—Continued, 

Negliff(‘iKe, 

Employee actinn; in place of cori>oration, 
fetaliitory piovifejons, § 353 
July cjiiGstion, § 535, p 200* 

(PaitKiilar employees, statutory provi¬ 
sions § 354 

Pei sou whose orders injured employee 
bound to conform to statutory provi¬ 
sions, § 351 

Obedience to lules, liability for inimies re¬ 
sulting, statutory pio'visions, § .'152 
OpointiiiG; employees, statutory provisions § 
355, p 1143 

Oideife, negligence of person whose orders 
inpired employees liound to conform, § 
351 

Receivers or trustees, railioads in hands of, 
§ 347 

Safe place to work, liability foi noglu^iice 
in Tospcct of, § 333, p 1114 
Scctionmon, statutory provisions, § 355, p 
1142 

■Seivants of different railroads making tinflic 
aiiangenients, § 330 

Skylai king, liability for injuries lesulting 
fiom, § 355, p 1140 

Superior servant doctrine, § 332, pp 1104, 
1105, §348 

Repudiation, § 832, p 1105 
Towel men, statutoiy provisioiife, § 354 
Validity of statutory provisions, § 316 
Vice principals, § 332, pp 1101, 1102 
Warning before starting train, § 203, p 
1022 

Rank, distinctions in as effecting relations, § 332, 

pp 208-1108 

Reckless acts, liability of master for injuries 
caused by, § 325 

Relation of master and servant. 

Existence of as essential, § 328 
July nuestion as to, actions for injuries to 
seivant, § 535, p 20G 

QEtepairs, 

Liability of master for negligence in respect 
of, § 333, p lllO 

Negligence, juiy questions, § 535, p 20S 
Repudiation of servant lule, § 332, p 1105 
Retention, 

Incompetent employees. 

Admissibility of evidence as to in action 
for iniiiries to servants, § 51G 
Negligence of master, jury question, § 
535, p 205 

Presumption as to proper care, § 501, p. 63 
Repicsentation of master, § 3^, p 1126 
Retroactive statutes relating to, § 345 
Rules and regulations, 

Goncurimg negligence in lespect of adoption, 
$ 356 

Delegation of duty to promulgate, § 333, p 
1124 

Liability for Injuries as result of obedience, 
statutory provision, § 348 
Runways, liability of master for negligence in 
constructing, § 333, p. 1119 


Fellow servante—Continued, 

Rafe place to work. 

Concurring negligence m falinre to furnish, § 
35(5 

Delegation of duty by master to avoid liabili¬ 
ty. § 333, p 1111 

Negligence affecting master’s liability for in¬ 
juries, § 333, pp 1111, 1113 
Jury question, § 535, p 210 
Personal liability for injuries to servant be¬ 
cause of failure of master to furnish, § 
573 

Scaffolds, li.ability of master for negligence con¬ 
structing, § 220, p 030, § 333, p 1119 
Scope of anlhority, liability for negligence, with¬ 
in araiaient scope, § 332, p 1108 
Scope of employment, 

July question, actions for injuries to serv¬ 
ant, § 535. p 207 

Liabihtv of master as dependent on injury 
being m, § 323 

Place of work lendored un«*afe by acts in, 
liability of master, § 333, p 1112 
Sc.'imon, rule os applying to, § 322 
Sclcc tion, 

Picsiimption as to due care in, § 501, p 63 
Reliance on care of master, § 380 
Ib'piesonfatioii, of master in, § 333, p 1126 
Sepal ate masters, employees of, § 330 
Shipping, 

Meinliers of crew or employees working on or 
•ibont ship, § 322. § 327, p 1089 
Supinior seivant rule, § 3.32, pp 1105, 1106 
Vice principals, § 3.'i2, p lid 
SigQids, 

Employee having duty of giving, § 383, p 
1125 

Negligence with regard to, jury question, § 
5.35, pp 208, 210 

Skill, element of competency, § 313 
Skylaiking, liability for iiiinries resulting, § 325 
Railroad employees, § 355, p 1146 
Sole cause of injury, liability ot master as de¬ 
pendent upon, § 356 

Spoitive acts, liability of master for injury oc¬ 
casioned by, § 325, § 355, p 1146 
State employees, doctrine as applicable to, § 322 
Statutory piovifeions. 

Abrogations of common law rule, § 334 
Absence ot negligence of master in respect of 
methods as affected, § 337 
Caro roqniied of fellow servant as affected, 
§ 336 

Competency, § 314 

Conformity to orders, negligence of person 
whose orders injuicd employee bound to 
conform, lailroad employee, § 351 
Construction and ox>eration, § 335 
Declaratory of common law, § 338 
Defects in ways, works, etc., liability of em¬ 
ployer for injunes resulting, §§ 343, 844 
Definitions, § 330 
Diflorcnt department rules, § 342 
Due care of master in respect of methods 
of work as affecting liability, § 337 
Extraterritorial effect, § 345 
Hazardous occupations^ § 334 
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Ftflow servants—Continued, 

Statutory provisions—Oontinuedt 
Logging railroads, S 347 
Mining road, § 347 

Negligence of persons orders injured em¬ 
ployee was bound to conform, § 311 
Railroad employee, § 351 
Obedience to rules, liability for injuries re¬ 
sulting, § 343 
Railroad ^ployees, § 352 
Primary and secondary liability of master 
for injuries, § 334 

Protected employee, § 355, pp 1141-1140 
Retroactive effects, § 3415 
Rules, acts or omissions in obedience to, § 
343 

Superior servant rule, § 340 
Validity, § 335 

Violation of statutory duty imposed on mas¬ 
ter, proximate cause of miury, § 322 
Stevedores, members of crew, § 327, p 1089 
Street railroads, statutory provisions, § 347 
Student employees, rule as applicable to, S 328 
Substitute servants, $ 328 
Subways, statutory provisions, § 347 
Sunday, liability for injury by servant illegally 
employed on, | 322 

Supermtendents, statutory provisions relating to 
injuries caused by negligence of, $ 3^ 
Superior servant rule, § 332, pp 1103^ 1106 
Assumption of risk of negligence ot, § 322 
Contnbutory negligence, compliance with 
command or order, § 406 
Evidence as to negligence, in actions for m- 
Jury to servants, § 525 

Instructions to juiy, liability of master fdr 
acts, S 548 

Liability for injuries as result of negligence 
of subordmate, § 332, p 1098 
Personal liability for i^unes to servant, § 
578 

Railroads, § 348 
Repudiation, $ 332, p 1105 
Statutory provision, § 340 
Straw boss as superior employee, S 1, p 28 
Superiority in rank and employment as affecting 
relation, § 332, p 1096 
Supervision, § 320 

Employee trusted with, § 333, p 1121 
Supervisory employee, liability of master for ac¬ 
cident, § 332, p 1099 

Telegraph operators, judging orders, § 333^ p 
1125 

Temjxirary absence as justifying undertaking 
work with insufficient number, § 309 
Temporary authority, employee vested with as 
vice principal, § 332, p. 1101 
Temporary substitution, competency, S 315 
Tools, machinery and appliances, post 
Track inspectors, § 327, p 1088 
Train men Railroad employees, generally, ante, 
this head 

Transportation to or f^om work, rule as appli¬ 
cable to, § 327, p 1066 

Vessels. Shijpping, generally, ante, this head 
Vice principals, 

Dual-capoaty doctrine, { 332, p. 1107 


Fellow servants—Continued , 

Vice principals—Continued, 

Rule as ai^lying to, § 332, p 1090 
Vicious servant, negligence in employing or re- 
tainmg, §§ 312, 310 
Evidence, § 5^ p 137 
Volunteer, S 328 

Wantonness, Jury question, S 535, p 210 
Warning and mstructmg. 

Concurring negligence with refcicnce to, ef¬ 
fect of, § 366 

Dangers from negligence of, § 294 

Delegation of duty, § 333^ p 1122 
Negligence m respect of, § 280 

Jury question, § ski, pp 206, 210 
Vice principal, actmg as^ § 333^ p 1122 
Wilful acts, 

Evidence, actions for injuries to servants, | 
525 

Liability of master for injuries caused by, } 
325 

Statutory provisions as affecting Lability for 
Injuries, § 335 

Youthful servants, competency, § 313 
Females. Women, generally, post 
Fences^ railioad light ot way, 

Contnbutory negligence, inspection for latent de¬ 
fects or dangers^ § 447, p 1271 
Duty to employees to fence tracks, § 229, p 975 
Fictitious name, injuries to third persons, actions un¬ 
der, § 613 

Fiduciary relationship, invention of employee occu¬ 
pying, rights as to, § 73» p 488 
Filling stations, Independent contractors, lessee of, 
§3(9) 

Financial aid, 

Employee as one pei forming services for, § 1, p 27 
Labor organization, unfair labor piactice by em¬ 
ployer contributing, § 28(45), p 210 
Financial institutions, interstate commerce. Nation¬ 
al Labor Relations Act as applying, § 28(0), p. 
134 

Findings, 

Injuries to servants, actions for, { 550 
Judgment m conformity with, § 552 
Injunes to third peisons, actions for, $ 610, pp. 
421-424 

Laboi relations boards or commissions, § 28(108) 
Conclusiveness on court, § 28(130), p 307 
National Labor Relations Board, post 
Presumptions favoring, § 28(134) 

Remand for correction, § 28(137) 

Wages, actions to recover, § 133 
Judgment conforming to, § 134 
Statutory provisions, § 160(9) 

Fines and penalties. 

Contract of employment, employer violating obli¬ 
gation, § 107 

Contributory neghgence, customary method, § 
519, p 112 

Discharge of employees, failure to pay wages due 
within time, § 156, p 762 
Employment agenaes, construction of penal pro¬ 
vision of statute regulating, { 26 
Fair Labor Standards Act, violation of, § 160 
(13), p. 814, 8151(34) 
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Fines nnd penalties—Continued, 

Hums of labor, violation of Federal Hours of 
Service Act, § 23 

Impel feel ion in work, validity of statute forbid¬ 
ding, § 150, p 7G9 

Wages and other remunerations, post 
FinRerprmting, statutory requirement ns condition of 
bucuriug or continuing employment, § 27 
File d.inip, coal mines generating, insi^ection, § 235, 
p 993 

Fire escapes, duty of master to proi ide, § 219, p 934 
Fireaiiiis, 

Injuries to third persons, liability of master in¬ 
ti usting tu seivnut, § 575, p 345 
Respondeat supeiioi, doctrine as applicable m 
respect of dischaigc, § 575, p 331 
Fiiomen, 

Assumption of risk, ordinal y risk, § 375 
Minimum wages, 

Persons included within statute ielating to, 
§ 153, p 749, n 43 

Validity of acts relating to, § 153, p 747, n 
25 

Overtime pay, standby capacity, time spout in 
as working time, § 151(28), p 71S, n 55 
Railroad, 

Contributory negligence, disobedience of rules 
or 01 dels, § 459, p 1208 
Fellow servant lelationship, § 327, p 1089 

Fires, 

Destruction of employer's pioperty by, contract of 
employment, § 36 

Independent coutiactors setting, inherent danger 
os respects liability for injuries, § 590, p 
363 

Respondeat superior, liability of master with re¬ 
spect to hres started by servant, § 575, p 333 
Fireworks, independent contractois setting olf, in¬ 
herent danger as respects liability for injuries, § 
590, p 362 

Firing, fellow servants, power of in respect of as af¬ 
fecting relations, § 332, p 1101 
ITirst aid, injuries to servant, duty to furnish, § 162 
Fish, 

Fair Labor Standards Act, exemption of em¬ 
ployees engaged in catching, etc, § 151(16) 
Fixed salary, overtime pay, payment ol as satisfy¬ 
ing requirement, § 151(26), p 70S 
Fixed term, employment for, payment of wages at end 
of, § 119 

Flagmen, railroads, contributory negligence, precau¬ 
tions against danger, § 456, p 1202 
Floors, 

Assumption of risk, juiy question, § 536, p 214 
Knowledge of danger, § 536, p 210 
Knowledge of defective oi dangerous floors, 
§ 390, p 1203 

Ckintributory negligence, inspection for latent de¬ 
fects or dangers, § 447, p. 1271 
Drainage, place of work, statutory requirement, 
§ 214, p 923, n. 70 

Negligence of master, jury question, § 534, p 182 
Openings, guarding to protect servants, § 234 
Respondeat superior, doctiine as applicable m 
respect of negligence in maintenance, § 575, p 
331 


Flying particles, machines dangerous from, guarding, 
§ 232, p 985 

Flymg switches, lailioads, 

Assumption of risk, § 378, p 1181 
Contributoiy negligence, § 453, p 1282 
Flywheels, assumption of iisk, knowledge of dangei, 
§ 300, p 1208 

Food, wages and other remuneration, fuiuishing as 
part of, S 09 

Footboards, i ail load locomotive teider, requirements 
as to, § 227, p 954, ii 03 

Foot stirrups, lailroad locomotives, statutory require¬ 
ments, § 227, p 053, n 80 

Foice, labor contiovcisies, use of, § 28(2), p 114, n. 
24, §28(19), p 154 

Foieclosuie, wage lion, § 149, pp 613-4>1S 
Foieign commeicc, unfair lalior piacLiccs, jurisdic¬ 
tion of National Labor Relations Boaid, § 28(04); 
§ 28(74), p 258, n 25 

Fuieign jurisdiction, existence oi icmcdy foi injuries 
to servants, picsumptions, § 501, p 54 
Foreign laws, wagoy, burden ol pioviiig laws govcin- 
iiig contract, § 120, p 577 

Foicign state, lion foi labor perfoimed in, enforce¬ 
ment, § 140, p 616 
Foremen, 

Competency and caic required of, in pciloimance 
of services, § 60, p 481, n 41 
Fellow seivants, § 332, p 1102 

Dual-capacity doctiiiio, 332, p 1107 
Railroads, § 332. p. 1104 
Statutoiy provisions lelating to injuries 
caused by negligence of, § 340 
Labor lelatiuns, ie&i)onsibilit.A of employer for 
acts of, § 28(14), pp 141-145 
Medical oi surgical attention, powei to bind mas- 
tei by statements as to bone!its, § 16.3, p 816 
Methods of work, liability foi injuiies resulting 
from methods adopted, § 266 
Mines, 

Liability for injury to servant as result of 
acts or omissions of, § lOU 
Statutoiy piovisions os absolvmg operator 
from duty to provide safe place to work, 
§ 222, p 940 

National Labor Relations Act, application, f 28 

a2) 

Railroads, fellow servants relations, § 332, p. 
1105 

Statutory provisions, § 348 
Scaffold, etc, constructed under supervision of 
fellow servant rule, § 333, p 1119 
Unfair labor piactices, 5 28(44) 

Forfeitures Wages and other remunerations, post 
Foigcry, salary check stolen from employee, liability 
of emifloyer, § 120, p 501 

Forgetfulness of danger, contributory negligence, § 
436 

Forma pauperis, National Labor Relations Board, re¬ 
view of proceedmgs m, § 28(128) 

Form, contracts of employment, § 6, pp. 64r-71 
Forty-hour week, Fair Labor Standards Act, oveitime 
compensation for hours m excess of, § 151(26), 
p 700 
Foundries, 

Ckintributory negligence, cnstomaiy methods, ad¬ 
missibility of evidence, § 510, p. 112 
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Foi infli IP*?—Cont limed, 

Wcisliicorns foi employees, validity of statute re¬ 
quiring, § 24 

Franchise, independent contiactors, liability for in- 
juiy caused by woik done undei, § C91, p 368 

Fraud, 

Bonus, wilhdiawal of offei, § 08, p 529 
Collective baigaining, ceitihcation of bargaining 
agent induced by, § 28(34) 

Employment cont met. 

Obtaining money or piopeity on stiength of, 
ciimmal lialulity, § SO, p 505 
Rescission foi, § 9, p 82 
Validity as affected, § 0, p 67 

Injuries to employee obtaining employment by 
moans of, liability as nllccled, § 180, p 872 
Injuiies to thud peibons, exoneration of seivant 
as absolving master Iiom liability, § 619, p. 
422 

Inventions or discoveiies by employees, contracts 
1 elating to as vitiated by fraud of employer, 
§ 73, p 488 

Labor contract statnte. 

Burden of proof as to In prosecution of em¬ 
ployer for violation, § 80, p 508 
Suffiaency of evidence as to in piosecution of 
employer for violation, § 80, p 509 

Obtaining employment, liability tor injuries as af¬ 
fected, § 180, p 872 

Relief and benefit departments or associations, 
election to accept benefits induced by, § 170, 
p 839 

Respondeat superior, liability of master under 
doctrine of, § 575, p 331 
Wages and other remuneiation, 

Fraud of employee precluding recovery, § 105 
Overpayment secured thiough, recovery back, 

§ 120, p. 661 

Free ^eech, 

Balancing light as between employer and em¬ 
ployee, judicial termination, § 28(133), p 376, 
n 21 

National Labor Relations Act as affecting em¬ 
ploy ei’s right, § 28(55) 

Freight tram, 

Conti ibutory negligence, voluntarily nding on 
top of, § 446, p. 1268 

Full ciew statute, application, S 14, p. 95 

Frogs, railroad, neghgence in leaving unblocked, S 
229, p. 974 

Fall crew, statutory provisions, application, S 14, p. 
95 

Fall tune employment, duty to serve employer exdo- 
sively, § 70 

Fumigation, 

Cargoes, Independent contractors, S 3(9) 
Independent contractors, Inherent danger as re¬ 
spects liability for injuries, § 590, p. 362 

Furbearing ammals. Fair Labor Standards Act, ex¬ 
emption of employees of those engaged in rais- 
mg, § 151(17) 

Future wages or compensation, discharge of emiiloyee 
as affecting light to recover, § 87 

Gallows frames, assumption of risk, latent defects or 
dangets, § 392, p. 1220 


Gangways, 

Conti ibutOTV negligence, use of, jury questions, { 
537, p 236 

Negligoiic'o in failing to furnish safe gangivay, 
evidence, § 524, p 129 

Garages, Fan Laboi Standaids Act, exemption fiom 
provision, § 151(14), p 678 

Garnishment, dischaige of employee, pondoncy of 
piococding as ariesting ruiming of penally for 
failuie to pay wages due, § 150, p 705 
Gas, Fair Laboi Standards Act, exenijjtion of em¬ 
ployees of utilities furnishing, S 101(14), p 678 
Gas pipes, mdependent conti ac*tors laying, liability 
foi acts or omissions, § 584, p 356 
Gas stations, mdependent contractors, lessee of, S 
3(9) 

Gasoline, independent contractor deliveiing, liability 
for damages fiom fire aiising fiom negligence, 
§ 590, p 364 

Gatemen, lailroads, contributory negligence, precau¬ 
tions against danger, § 456, p 1292 
Gates, latent defects or dangeis, duty of employee to 
inspect for, § 381 
Geaiing, 

Assumption of iisk, knowledge of dangei, § 390, 

p 1208 

Negligence of master, covermg or guaiding, jury 
question, § 534, p. 187 
General denial, 

lujuLiob to seivant, evidence admissible under, 
§ 490, p 48 

Injuries to third persons, actions for, evidence 
admissible under, § 614, p 391 
Wrongful dischaige, matteis admissible under In 
action for, § 52, p 453 

General issue, wages, evidence admissible under a(^ 
tion to recover, § 128, p 574 
Geneial managers, fellow servants, § 332, p. 1102 
General verdict, injuries to servants, actions for, { 
550 

General welfaie of employees, statutory provisions, S 
14, p. 93 
Gifts, 

Reinstated employee discharged as unfair labor 
practice, back pay awaided as affected by 
gifts received, § 2^119), p 345 
Unfair labor practices, evidence, § 28(97), p 295 
Glnners, assumption of iisk, oidmary risk, § 375 
Goggles, lailroad shop machinist, duty of furnishing 
with, § 226, p. 947, n. 46 
Gomg to and from work, 

Fellow servants, liability of master for injuries, 
§ 329 

Safe place to work, rule requiiing employer to 
furnish as applying, f 219, p. 932 
Third persons, liability of master for injuries to 
under doctrme of respondeat superior, § 570, 
p 309 
Good faith, 

Collective bargaining, S 28(22) 

(Compliance with decree lequlrlng, § 28(141) 
Necessity of bargolmng m, § 28(23) 

Unfair labor practice by refusal to bargain 
m, evidence, § 28(101) 

Profit sharing agreements with employees, re¬ 
quirements as to, § 93 
Termination of relation, 

Contract provision, § 32, p. 416 
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Good faith—Contimiod, 

Termination of relation—Continued, 

nihsaiistactiou ol services, § 32, p 418 
Good will, wiongful dischaige, damages as recover¬ 
able for injury to, § 58, p 461) 

Government contracts, minimum wages, prevailmg 
wage, § 153, p 754 
Go VO L nmen t employees, 

Fair Laboi Standsi-ds Act, exemption from pro¬ 
visions, § 151(22) 

Fellow scivaiits, doctilne as applicable to, § 322 
Inventions by. 

License or shop light, § 73, p 493 
Owneihhip, § 73, p 487 

Government seizure, collective bargaining, proceed¬ 
ing to determine bargaining rcpiesentative after, 
§ 28(30), p 176, n 79 

Grab irons and handholds. Railroads, this index 
Grades, fellow servants, distinctions m as allectlng 
relation, § 332, pp 1098-1108 
Gram elevators, contiibutory negligence, customary 
methods of work, admissibility of evidence, § 
519, p 112 

Giandstand, independent contiactor electing, inher¬ 
ent danger as respects liability for injuries to 
others, § 590, p 362 
Gintiiitics, 

I tonus paid employees, as, 8 98, p 529, n 89 
Jtuiden of proving defense of giatuitous service 
in action to recover for sei vices, § 129, p. 
578 

Gratuities. Wages and othci remuneration, post 
Gravel plants, 

Independent contractor, operator as, 8 3(0) 
Negligence of master, jury questions, $ 534, p 
185 

Greenhouse employees. Fair Labor Standards Act, ex¬ 
emption from provisions, § 151(17) 

Giievances. Collective bargaining, ante 
Giocery stores, Fair Labor Standaids Act, exemption 
from provisions, § 151(14), p. 675 
Gross negligence, 

Exemplary damages, injuries to servant, § 554 
Fellow servants, 

Jury question, § 535, p 210 
Liability of master for mjuiies caused by, § 
325 

Group bai gaming, employers as having right to bar¬ 
gain as group with employee oiganizations, § 
28(20) 

Group Board of Adjustment^ Railway Labor Act, no¬ 
tice of hearing befoic, § 28(87) 

Group insurance, employment contract requiring par¬ 
ticipation in plan, validity, § 6, p 08 
Group of employeis bargaming with employee or¬ 
ganization, § 28(20) 

Guaionty, wages and other remuneration, advances 
or drawing account, § 01 

Guard lails, lailioads, negligence m leaving un¬ 
blocked, § 229, p 974 
Guarding, 

Dangerous occupations or places, ante 
Dangerous or defective machinery or appliances, 
ante 

Guards, 

Collective bargaining, bargaining unit as prop¬ 
el ly including, § 28(28), p. 174 


Guards—Continued, 

Fair Labor Standards Act, coverage, § 151(9), p. 
659 

Independent conti actor, giiaids furnished by, 
§ 151(4), p 630 

Gunpowder, infants, i-espondeat superior, liability of 
master undei doctiine for selling to, § 575, p 333 
Guy wires, contributory negligence, uispcction for 
latent defects or dongeis, § 447, p 1271 
Habits, 

Fellow servants, competency as affected, § 313 
Injured employee, evidence as to, § 519, p 109 
Servants causing injuries, evidence as to, § 516 

Habitual drunkards, fellow seivants, competency, S 
313 

Habitual negligence, discharge of employee on ground 
of, § 42, p. 431 
Hammeis, 

Assumption of risk, 

Knowledge of danger, § 390, p 1206 
Latent detects or dangeis, § 392, p 1220 
Simple tool doctime, § 390, p 1209 
Simple tool as respects liability of master to 
furnish safe tools and appliances, § 216^ p. 
925. n 97. § 235, p 990, n 78; § 390, p 1209 

Hand biakes, railroad cars, requiiements of Federal 
Safety Appliance Act, § 228, p. 966 
Handcars, 

Assumption of risk, § 378, p 1183 
Jury question, § 530, p. 214 
Duty to pro'S'ide safe cars, § 228, p 959 
Negligence of master, juiy questions, § 534, p 178 

Handholds Railroads, post 

Handicapped peisons, Fan Labor Standards Act, ap¬ 
plication to, 8 151(10) 

Minimum wages, § 151(10) 

Handling, Fair Labor Standaids Act, production of 
goods for commerce withm coverage, 8 151(9), p. 
651 

Happening of accident to servant, 

Piesumption of negligence as arising fiom, 8 501, 
p 55 

Questions of law and fact, § 533, p 155 

Hardware stores, Fair Labor Standaids Act, exemp¬ 
tion fiom provisions, 8 151(14), p 675 
Harmless error. 

Labor lelalions boards, review of order, 8 28(129), 
p 368 

National Labor lielations Board, enforcement of 
order as piccludcd, 8 28(120), p 367 
Harness, contributory negligence, inspection for 
latent defects or dangers, 8 447, p. 1271 
Hatchets, assumption of nsk, simple tool doctrine, 
8 390, p 1209 
Hatchways, 

Contributory negligence in falling into, jury 
question, 8 637, p. 234 
Fellow servant rule, 8 333, p. 1115 
Guaiding to protect servants from dangers, 8 234 
Negligence of master, jury question, § 534, 187 

Hazardous employments, 

Compulsoiy employees under statute relating to 
safety of workmen, liability of master for 
Injuries as result of acts or omissions, 8 160 
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Hazaidous employments—Continued, 
r^low seivants, 

Liability of master for injuries, § 334 
Supeiior servant rule, § 340 
Medical or suigical attention, duty of employer 
to furnish, § 162 

Method of woik to secure safety of employees, § 
260 

Minors employed in, liability of master for in- 
Juiy, § 194, p 892 

Safe place to woik, exception to rule requiring 
employei to furnish, § 219, p 930 
Simple tool used in, duty of inspection, § 235, p 
991, n 90 

Thud persons, injury to employee assisting in, 
liability of employer, § 189 

Hazards, employei not to expose employees to, § 183, 
p. 878 

Headlights, locomotives, 

Assumption of imks, noucompliauce with statute 
lequiiing, § 369, p 1171 

Liability foi injury to employees as lesult of 
failure to have, § 227, p 953^ n 90 

Heads of departments, fellow servants, § 332, p. 1102 

Health of employees. 

Constitutional provisions authorizing laws pro¬ 
viding, § 14, p 93 

Hours of labor, regulation for puipose of pro¬ 
tecting, § 15, p 98 

Justifiable acts of labor unions m connection 
with, S 28(19), p 152 

Place of woik, duty to furmsh healthful and 
sanitary place, | 214, p 923 
Violation of statutes intended to protect, liability 
of master, $ 191 

Hearing, 

Collective bargaining, certification of bargaining 
representative, § 28(32) 

Fair Labor Standards Act, report of mdustiy 
committee, § 151(32), p 728 
Labor Relations Board, 

Powers in labor dilutes, § 28(66) 

Proceedings to enforce or review orders, § 
28(133), pp 274 to 383 

Minimum wages, 

Determination of prevailing rate, public em¬ 
ployees and employees on public works, 
§ 153, p 751 

Order fixmg for women and imnors, | 152, p 
745 

Settlement of labor disputes, §§ 28(102)-2S(106); 
§ 28(121), p. 347 

Teimination of relation, contract providing for, 
§ 32, p 416 

Hearsay, 

Labor Relations Board, conclusiveuess of findings 
based on, § 28(13Q, pp. 394, 400 
Unfair labor piactices, admissibility m proceed¬ 
ings to prevent; § 28(94) 

Heavy objects, warning and instructing servant, 
dangeis involved in handling, §$ 296, 303 

Hidden dangers, 

Assumption of risk, § 392, p. 1217 
Knowledge of master as affecting liability for in¬ 
juries to seivant, § 246 


Hidden dangers—Continued, 

Warning and instructing seivant, sufliclency of 
wammg, § 290, p 1052, n. 47 

Hidden defects, 

Assumption of risk, § 392, p. 1217 
Inspection to discover, railioad cars, § 236 
Highways, 

Brick wall abutting, independent contract for 
building, inheient danger as lespects lia¬ 
bility for mjury, § 590, p 362 
Crossings, railroads, signals on approaching, stat¬ 
utory requirements, § 264 
Fair Labor Standaids Act, 

Application to employers engaged in con¬ 
struction, S 151(7), p 643 
Road construction employees as within, S 
151(9), p. 659 
Independent contractors. 

Liability for acts or omissions of, § 584, p. 
356 

Persons engaged in construction, § 3(9) 

Third peisons mjured by obstruction, liability 
of mastei for negligence of servant, § 575, p. 
338 

Hired help, seivant as, § 1, p 26 
Hinng. Employment, generally, ante 
Hiring servant to another, § 2, p 38 
Hoboes, protection of employee from assault by, duty 
of employer, § 189 
Hoists, 

Assumption of nsk. 

Instructions i elating to, § 549, p 256 
Jury question, § 536, p 213 
Knowledge of daugei, § 390, p 1211 
Care required of master furnishing and maln- 
tammg, § 220, p 936, § 222, p 941 
Contributoiy negligence. 

Inspection for latent defects or dangers, { 
447, p 1271 

Use of appliances, jury questions, S 537, p. 
235 

Weight and sufficiency of evidence, § 527 
Fellow seivants, negligence with legaid to, jury 
question, § 535, p 209 
Negligence of mastei, 

Evidence, § 524, p 129 

Jury question, § 534, pp 175, 183 

Hoistways, 

Guaiding to protect seivants, § 233 
Safety devices, duty ol master in respect of, § 
221 

Holding over. 

Employment contiact, continuance in ciUiiloy- 
meiit, § 12 

Wages, buiden of proof m action to iccover, § 
129, p 577 

Holidays, 

Controversy ovei woiking on as labor dispute, S 
28(16) 

Overtime work on, compensation, § 97 
Home work, 

Fair Labor Standards Act, application to, S 
151(4), p 632 

Minimum wages, wage order piohibitiiig, S 151 
(32), p. 731 
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Homo woik—Continued, 

Powers of Industrial Commission with regard 
to pennitting, validity of statute relating 
to, {§ 24, 110, n 74 

Honest peifoiiiiance of services, § 67 

AYages and other lemuiiciation, light as depend¬ 
ent on, § 81 

Hooks, assumption of risk. 

Knowledge ot danger, § 390, p 1206 
Simnlo tool doctrine, § 390, p. 1209 
Hop pi( kcrs, measure of compensation, statutory 
pi (I visions, § 158 

Hoisepl.iv, lellow servants, liability of master for 
injuiies occasioned liy, § 325 
Ihiilioad employees, § 3G5, p 1146 
Horses, 

Injuiics to servant, 

Ncgliaoiicc of master, juiy qiicsuon, § 534, p 
175 

Safe iiistiiiinentalities, rule lequiiing mas¬ 
ter to fuinifah, § 218 

Injuries to thud persoub, liability of mastei foi 
negligence of ser\aiit with lespcct to, § 
57o, Pi 336 

Horticultural commodities. Fair Labor Standards 
Act, exemption of employees engaged in proc¬ 
essing, § 151(10), p 686 
Ho^italization, 

See, also, Medical or Suigical Attention, gen¬ 
erally, post 

Contract to furnish, damages for hi each, § 163, 

p 816 

Municipal corporations, duty to provide for in¬ 
jured employee, § 162, n 30 
Negligence in equipping hospital, burden of 
proof, § 501, p 60 

Negligenc'e of physicians, etc, seiving in hospital, 
liability of employer, § 165, p 822 
Transportation m accordance with coutiact, due 
diligence, § 163, p 817 

Tuberculosis, exc'eption of employee sufieiiiig 
from, § 163, p 816, n 48 
Hospitals, labor relations. 

Employees as within statute dealing with, § 28(12) 
Statutes dealing with os applying, § 28(0, 11) 
Hostility to union, unfair labor piuc*tice, expression 
by employer as, § 28(55) 

Hotels, Fair Labor Standards Act, exemption from 
provision, § 151(14), p 678 

Hot foot, patron injured, liability of master under 
doctrine of respondeat superior, § 574, p 327, n 7 
^011 rs of labor. 

Act of God, excuse for violation of Hours of 
Service Act by carriers, § 22 
Arbitration board, ruling ot as conclusive, § 
28(121), p 348, n 62 
Garners, ante 

Collective bargaining, § 28(20, 22) 

Compelling employer to enter into written 
agreement, § 28(141) 

Consecutive hours of service, train order opera¬ 
tives, § 20 
Emergency, 

Excuse for violation of Hours of Service Act 
by carriers, § 22 

Public employees performing work in, § 153, 
p. 750, n. 51 


Hours of labor—Ck/iitinued, 

Employment contract, conformity to statutes, | 

6, p. 68 

Pair Lalioi Standaids Act, § 15, p 100; § 151(1), 
p 619 

Federal Hours of S-jimcc Act, ante 
Infants, 

Liabiliiy of mastpi loi injuiics to minors 
employed in MOhicion of law iegulatin& 
§ 184, ]) 

Validily of statute legulating, § 16 
Injuries to servants aftei, liability of master, § 
180, p 870 

Justitiable acts ol laboi unions in connection 
with, § 2S(19), p 152 

Maximum nllowocl by statute, compensation for 
houis 111 excess, § 155 
Niimlici, stntiitoiy piovisions, § 155 
OigfiiUKiiig laboi unions for puiposc of fixing, § 
2S(15), i) 146 
Ovcitime, gcncially. 

Fun Labor Standards Act, ante 
Overtime pay, gcneially, post 
Penalties, violation ot Federal Honrs of Service 
Act, § 23 

Ilailioad employees, post 
Report of excessive hours, earners, § 21 
Right of employers to fix, § 63 
Soliciting meml^iship m lalior union dunng 
working lioiiis, 

Permission of cmployei, § 28(25), p 166 
Powei of employer to cnfoice rule prohibit¬ 
ing, § 28(57) 

Statutory provisions, 35-17, pp 08-164 

Compensation for houis in excess of maxi¬ 
mum allowed, § 155 

Contributory negligence, defense, § 425, p. 
1248 

Fedeial Hours of Seivice Act, generally, ante 
Number of hours of service, § 155 
Public employees, § 17 

Violation by interstate earner, liability for 
injuiy to employee, § 264 
Women and children, § 16 
Stiikcs of members of union to compel reduc¬ 
tion, § 28(19), p. 153 

Train order operatives, mterruption of continuity 
of seivico, § 20 

Women, validity of statute regulating, S 16 
Wrecking train, Hours of Seivice Act as apply¬ 
ing to crew, § 10 

Yardmaster, Houis of Laboi Act as applying to, 
§ 39 

Ilumanitanan doctiiiic. I^ast Clear Chance, general¬ 
ly, post 

Humiliation, wrongful discharge, damages as recover¬ 
able foi, § 58, p 469, n 10 
Ice, lailioads, 

Caie icquired to prevent injury to employees, S 
229, p. 973 

Liability for injuries to employees resulting 
from, $ 226, p. 946, n 32 
Ice production employees. Fair Labor Standards Act, 
application to, § 151(9), p 656 
Illegal agieement, collective bargaining, insistence on 
as indication of lack ot good faith, § 28(23) 

Illegal puipose, strike for, § 28(19), p. 153 
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Illneas, 

Contributory negligence, injury lesultmg from, f 
438 

Hospitalization, generally, ante 
Medical or surgical attention to employees, doty 
to provide, § 162 

Perfoimance of services, excuse for nonperform¬ 
ance, § 62 

Relief and benefit depaitments or associations, 
geneially, post 

Wages and otlier remuneiation, § 85 
Deductions, § 104 

Wrongful discliaige, reduction of damages by 
other employment as alfected, § 50, p 474 

Immorality, dischaige of emplojce because of, § 42, 
p 429, n 28 

Impel sonation, injuiies to employee obtaining con¬ 
tract tliiough, liability, § ISO, p 873 

Impbed acceptance, c'ontiact of employment, § 6, p. 
06, n 8 

Impbed contract, 

Assumption or risk, doctrine as based on, $ 357, 
p 1152 

Employment contract, S 7, p. 73 
Modification, § 0, p 80 
Payment for services leudered on, § 119 
Relation aiising out of, § 1, p 24 
Renewal, § 10 

Imprisonment, Fair Labor Standards Act, violation 
of, § 100(13), p 814 

Improbable dangers, 

Knowledge of master as affecting liability for 
injuries to seivant, § 246 
Warmng servant of, § 298 

Improbable injuries to servants, liability of master, 
§ 188 

Instructions to jury as to, S 545 
Questions of law and fact, § 533, p 156 

Improvements, independent contractors, liability for 
acts or omissions of, § 584, p 356 

Imputed knowledge. 

Fellow servants, incompelency, § 317 
Warning and instructing servant, dangers and 
hazards of employment, § 286 

Incentive bonus, overtime pay, regular late of pay 
as including for puipose of, § 151(26), p. 705 

Incidental mteriuptlons in work, injuries to servant, 
relationship for puipose of liability as affected, 
§ 180, p. 870 

Incidental woik, extra compensation as recoverable 
for, § 97 

Incompetency 

See also Competency, geneially, ante 
Dischaige of employee on ground of, S 42, p. 

431 

Waiver of right, § 43 

Evidence in action for injury to servant, § 516 
Fellow seivants, competency generally. Fellow 
Seivants, ante 

Increase, Wages and other remuneration, post 

Incrimination, Fair Labor Standards Act, pioductiox 
of books tending to incriminate employer, $ 161 
(31), p 727 

Indefinite hiring, employment contract, presumption 
of hiring at will, { 8^ p. 75 


Indefinite term of employment. 

Termination of employment for, § 31, pp 412- 
415 

Wages, recovery by employee quitting or dis¬ 
charged, § 89 

Wrongful dischaige under contract of employ¬ 
ment for, d«images, § 58, p 467 
Indemnity msurance, placing before jury in action 
for servant’s injury fact that master cariies, $ 
528 

Independent contractois, §§ 580-610, pp 352-383 
Abandonment of woik, liability for negligence, S 
595 

Abatement of nuisance, liability for failure, S 
50G 

Acceptance of work, liability for injuries arising 
tiom defect, § 505 

Appliances for work, duty of furnishing em¬ 
ployees with safe appliance, §§ 004, 607 
Assumption of control of woik by employer. 

Liability for injuiies to seivants of con- 
ti actor, § 602 

Relationship as affected, § 3(3), p. 55 

Assumption of nsk, injured servants of, § 601 
Awnings, inheient danger m election as rejects 
liability for mjuiies lesulting, § 590, p 362 
Bmding contract, relationship as piesuppo&ing, § 
580 

Bmlding constiuction, inheient danger as re¬ 
spects liability for injuiies to otheis, § 590, p. 
363 

Burden of proof, actions for injuries to thud per¬ 
son, § 615, p 396 

Oharters, liability for injury as result of work 
done under, § 591, p 368 

Competency, liability for injuries as result of 
employment of incompetent contractor, § 592 
Completion of work, liability for injuries aris¬ 
ing fiom defects, § 595 

Concurrent negligence. Lability for injuries 
caused by, 586, 597 

Contiol of piemises, right of, as test of relation¬ 
ship, § 3(2), p 49 

Control of seivants of contractor, test of relation¬ 
ship, § 3(6) 

Control of work, right as determinative of rela¬ 
tionship, § 3(3), pp 49-55 
Controveisy involving as labor dispute^ § 28(16) 
Dangerous work requiring precautions, liability 
for injuiies resulting, § 590, pp. 359-365; § 
603 

Defective plan or specification, liability for m- 
jury caused by, § 580 
Defined, § 3(1), p 41 

Delegation of duty, liability for injury in respect 
of non-delegable duty, § 591, pp 365-368 
Deviations, reseivation of right to make aq af¬ 
fecting relation, § 3(4) 

Direction or contiol, § 3(1), p 42 

Relationship, right to control as determina¬ 
tive, § 3(3), pp 49-55 

Reseivation of right of supervision as de¬ 
stroying relation, § 3(4) 

Servants ot conti actor as just, § 3(6) 

Test of lelationship, § 3(2), p, 46 
Dual capacity, i 583 
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Independent contractors—Continued, 

inherent dans^er as respects liability 
foj 111 Junes resulting, § 500, p 303 
Employee, 

I'lstiiicruished, $ 3(1), p 44 
Status as within statute dealing with labor 
relations, § 28(11) 

Employ^i within statute dealing with labor rela¬ 
tions § 28 ( 10 ) 

Estoiiptd, denial of master and servant relation¬ 
ship, § 580 

Existence of relationship. Jury question, actions 
for injuries to thud persons, § 617, p 415 
Fair Labor Standards Act, application to, § 151 
(4), pp G30, 632 
Fellow servants, § 330 

Fires, inherent dangei in setting as respects lia¬ 
bility for injuries, § 500, p 363 
Fireworks, inherent danger in setting off as re¬ 
spects liability foi injuries resulting, § 500, 
p 362 

Franchise, liability for iiiiuiy as result of woik 
done undoi, § 501, p 308 

Fumigation by gas, inherent danger as rebpects 
liability for iniuries, § 500, p 302 
Gasoline, liability foi damages for hies arising 
tioin negligence in delivering, § 500, p 303 
General contractors, liability for personal inju¬ 
ries sustained by, § OOS 

Guaiding of dangerous machinery, statute re- 
quiiing as coveiing, § 232, p 0S3, n 70 
Identity ot inteicst, liability loi torts os affect¬ 
ed, § 508 

Incompetent contractor, liability for injuiy as 
result of employment ot, § 502 
Inherently dangerous woik, liability for injuries 
icsulting, § 500, p 301 
Injiiiies to, liability of, 

Coiitiactec loi, § 607 
Employer, jury question, § 617, p 417 
Geiicrcil coiiti actor, § 608 
Injiiiics to servants. 

Admissibility of evidence as to In actions for, 
§ 504 

Bui den of proving defense of, § 501, p 68 
Liability of contractee, §§ G00-60G, pp 371- 
370 

Defective or unsafe appliance for woik 
fuinished by, § 004 
Materials furnished by, S 605 
Negligence of contractee or his servants, 
§ 001 

Retelltion or assumption of control of 
work, § 002 

Safety of pla(*e to work, § G03 
Liability of contractors for injuries by em¬ 
ployee ot another contiactor or subcun- 
ti actor, § 610 

Liability of employer, § 175 
Jury question, § G17, p 417 
Questions tor jury, § 530, f 017, p 417 
Injuiics to thud persons, 

Bui den of pi oof in action for, § 015, p 306 
Declaration in action against employei foi, § 
614, p 300 

Injury necessarily resulting from woik, lia¬ 
bility of employer for, { 587 


Independent conti actors—Continued, 

Injuries to third persons—(Continued, 

Jury question as to relationship at time of, S 
017, p 414 

Negligence ot contiactee, § 586 
SuOicicucy ol evidence as to relationship, § 
015, p 404 

Insecticides, inhcient danger in depositing os re¬ 
spects Lability for mjury, f 590, p 302 
Inspection, lesorvation of right of as affecting i^e- 
lation, § 3(4) 

Instiiiclions to jury, actions for injuries lesult- 
lug from acts of, § 618, pp 418-421 
Intelfercnce with work, liability for injuries as 
affected, § 503 

Invitees, premises dangeious to, liability for in- 
luiics, § 500, p 361 

Joint wiongful act, liability for injuries caused 
by, § 597 

July questions, actions for injuries to servant, § 
530 

Latent dangers, duty of warning employees of, $ 
60G 

Liability for acts or omissions of, § 584, pp 353- 
350 

Abandonment of woik, § 505 
Acceptance of work, § 595 
Assumption of control or direction of meth¬ 
od of woik, § 503 
Completion of woik, § 595 
Coiieuirent negligence, §§ 586, 597 
Defective plans or spccincations causing in¬ 
jury, § 589 

Employment of incompetent contractor, $ 
592 

Exceptions to rule, §§ 585-508, pp 357-371 
Fiudings and verdxct in action for, § 619, pp 
421-424 

Incompetent contractor, § 502 
Injury necessarily resulting from work, S 
587 

Instructions to juiy, § 618, pp 418-421 
Ill! Ol lei cnee with woik, § 593 
Joint wiungtul act, § 597 
Judgment in action lor, § 019, pp 421-424 
July question, § 617, p 415 
Nondelegable duties ot employer, § 591, pp 
305-4JG8 

Nuisance, failure to remedy, § 506 
Ratification of act, § 594 
Removal of propoity fiom premises after 
peilormance, § 595 

Stipulations as exempting employer, § 509 
Subcontractors, § COO 
Subterfuge, employment of, § 598 
Unlawful work, § 588 

Woik dangerous unless precautions ob- 
seiverl, § 500, pp 359-^305 
Liability of contractee for Injuries to contractor, 
§ 607 

Liability of contractee for injuries to servants 
of contractor, §§ 600-606, pp 371-379 
Assumption of control of work, § 602 
Furnishing defective or unsafe appliances, 
§ 604 

Latent dangers, § 606 

Mateiials furnished by contractee, { 605 
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Independent conti actors—Ck)ntiniied, 

Liability of contractee for injuries to servants 
of contractor—Continued, 

Negligence of conti actee or bis seivant, § 
601 

Potential dangers, § 606 
Betention of control of woik, § 602 
Safety of place to work, § 603 
license, liability for Injury as result of work 
done under, § 501, p. 368 

Materials and appliances, fumisbing as indica¬ 
tive of r^ationship, § 3(7) 

Materials furnished by contractee, liability for 
injuries to servants of contractor as lesult of 
negligence in lespect of, § 605 
Mines, duty of keeping in reasonably safe condi¬ 
tion for employees of, § 603 
Minimum wages by independent contractois per¬ 
forming public woiks, prevailing rate, f 
153, p 750 

Mode of doing work, right to control as ele¬ 
ment, S 3(3), p 51 

Mode of payment as element to be considered in 
determining lelationsliip, § 3(8) 

Negligence, liability foi, § 5S4, p 353 
Negligence of contractee, liability for injuiies to 
thiid pel sons resulting, § 58G 
Nominal employment as, liability of master for 
torts as affected, § 598 
Nuisance, liabihty for creation of, § 587 
Failure to remedy, § 50G 

Obstructions, liability for injniies caused by, § 
590, p 364 

Partial leservation of conti ol over woik ns af¬ 
fecting relation, § 3(4), p ,')5, n 46 
Particular perbons or entities constituting, § 3(9) 
Payment, mode of as clement to be considered in 
determining relationship, § 3(8) 

Permanent employment, contract foi, § 8, p 78 
Personal injuries suffered by, liability of con¬ 
tractee as master, § 175 

Plans or specifications, liability for iiiiuiy caused 
by defective plan, § 589 

Poisonous dust or spiay, inheient danger in de¬ 
positing on field as respects liability for in¬ 
juries, § 590, p. 362 

Potential dangers, duty of gi\ing warning to em¬ 
ployees of, § 606 

Presumptions, relationship, § 615, p 301 
Railroads, liability for negligence of, i 584, p 355 
Ratification of acts, liability tor negligent or 
wrongful acts, § 594 

Relationship as existing as to and their em¬ 
ployees, §§ 3(1) to 3(9), pp 41-62 
Removal of pioperty from premises after per¬ 
formance of contract, liability for negligence, 
§ 595 

Respondeat superior, doctrine as applicable to, 
§ 584, p 353 

Retention of control of work by employei, liabil¬ 
ity for injuries to seivants of contiactui, ^ 
602 

Round sum payment for work, § 3(8) 

Safe place to work, 

Ckintractee’s duty to furnibh, § 607 

Liability as result of failure to provide, 
S 603 


Independent contractors—Continued, 

Safe place to work—Contmued, 

Employee of another independent contractor, 
duty to provide, § 610 
Services rendered by, S 3(l)f P- 
State or agencies of, employees of as exempt 
from statute regulating labor relations, § 28 

ro 

Statutory provisions, liability for negligence, § 
584, p 3«iO 

Stipulations as exempting employer for liability 
for negligence, § 599 
Subcontractors, § 582 

Subterfuge, liability for wrongful acts of servant 
employed under, § 598 
Supervision, 

Liability for negligence as affected, § 593 
Reseivation of light as affecting ielation, § 
3(4) 

Teimination of relationship, power to tciminate 
as element, § 3(5) 

Tests of relationship, § 3(2), pp 45-49, § 581 
Time for doing work, reservation of right to fix 
as affecting relation, § 3(4) 

Trespass, liability where work involves commis¬ 
sion of, § 587 

Unlawful work, liability for injuries caused by, 
§ 588 

Warning and instnieUng seivants. 

Employees of other subcontractor, § 610 
Latent dangers, § 606 

Window washer furnishing own tools, § 3(7), p 
58, n 73 

Independent unions, 

Collective bargaining, representation for mem¬ 
bers, § 28(26), p 167 

National Labor Relations Act, protection of 
lights, § 28(15), p 147 

Recognition by employer as sustaining finding of 
interfeience, domination and support oi la¬ 
bor organization, S 28(98), p 300 

Indictment or information, 

Enticing seivant to leave employment, § 635 
Fair Labor Standards Act, pio&ecution lor viola¬ 
tion, § 160(13), p 811 

Labor conti act statute, violation of, 5 80, p 507 
Wages, prosecution ioi violation of statute, § 160 
(13), p 811 

Indignity, wrongful discharge, damages, § 58, p. 469, 
n 10 

Individual grievances, arbitration, collective bargain¬ 
ing contracts, § 28(72) 

Industrial boaids or commissions, rules and regula¬ 
tions, § 14, p 95 

Industrial plants, guarding machinery, statute lequir- 
ing as limited to, § 232, p 982 

Industry, statutory provisions regulating labor rela¬ 
tions as limited to relations in, § 28(5) 

Industry committees. Fair Labor Standards Act, ap¬ 
pointment and duties, § 151(32), p. 727 

Inexperienced servants. 

Assumption of iisk, ante 
Care required, § 185 

Evidence in action for mjuries, § 507 
Instruction in actions for mjuiies to serv¬ 
ants, § 546, p 249 
Contributory negligence, ante 
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Inexperienced servants—Continued, 

Jury question as to master’s negligence, S 534, p 
167 

Liability for injuries in geneiol, § 182 
Knowledge of danger, 

Burden of prooi, § 501, p 80 
Evidence in action for injuiies to, § 507 
l^Iothods of work, §§ 260, 282 
Warning and instiucting seivont, post 

Infants, 

Assumption of nsk, ante 
Oaie required, 

Evidence in action for injuiies, § 507 
Instructions in action for luiuries to servant, 
i 546, p 249 
Child labor laws, 

Construction, § 14, p 90, § 104, p 892 
Double damages, inimies to servants em¬ 
ployed in violation of, § 554 
Employment certilicates, deJenso of reliance 
on in action foi iiijuiiob to miuoi em¬ 
ployed in violation of statute, § 194, p 
890 

Fair Laboi Standards Act, § 14, p 07 
Hours of labor, § 10 

Oollectice baigaming, eligibility to vote on bar¬ 
gaining unit, § 28(33), p 180 
Gonci'almcnt of age, defense in action for injn- 
iies to iiiiuor employed in violation of siat- 
ute, § 394, p 806 
Contiibutory negligence. 

Instructions to jniy on, § 540, p 261 
Presumptions, § 501, p Ol 
Dangerous occupation or place. 

Employment in as negligence, § 183 
Laability of master loi miuries to minors 
employed in, § 104, p 802 
Pleading in action iui injuries, § 400, p. 20 
Employment in violation of statute, liability foi 
miuiies, § 104, pp 802^07, § 308 
Enticing to leave employment, (iiminal liability, 
§ 634 

Evidence of violation of statute ielating to em¬ 
ployment III action loi 111 Junes, § 508 
Explosives, lespondcat supciioi, liability of mas¬ 
ter under docUine lor selling to, § 575, p 333 
Fellow servants, 

Competency, § 333 
Veteian as applicable to, ^ 322 
Gunpowder, respondeat sujierior, liability of mas¬ 
ter under doctrine for selling to, § 575, p 
333 

Hours of labor, validity of statute legulatmg, § 
16 

Invitees, liability of master for injuries caused by 
negligence of servant, § 575, p 333 
Knowledge of danger, 

Bui den of proof, f 501, p 80 
Evidence in action foi injuries to youthful 
servant, § 507 

Labor contract law, criminal liability under, § 
80, p 500 

Liability of master in case of personal injuiies, § 
182 

Methods of work, § 260 
Duty toward, § 282 


Infants—Continued, 

Minimum wages, § 152, pp 741-746 

Burden of proof in actions involving, { 160 
(8), p 789, n 9 

Misrepresentation of age in securing employ¬ 
ment. 

Care lequired in piotecting from Injury as 
affected, § 185 

Defense in action for injuries to minor em¬ 
ployed in violation of statute, § 194, p. 
896 

Mitigation of damages, injuries received by, 
§ 554 

Negligence of master in employing, juiy question, 
§ 534, p 167 

Oppressive child labor, shipment in interstate 
commerce of goods produced by use of, S 
154 

Protection of minor employees from injuries, care 
icquired ot master, § 183 
Union member, validity of authorization of union 
to baigain for, i 28(27) 

Volunteer, liability of master for injuries, § 177 
Wages, criminal liability for failure to pay un¬ 
der contiact providing for, § 154, p. 756, n. 
17 

Waining and instiucting servant, generally, post 
Inferences, National Laboi Relations Buaid, conclu- 
sivcness of findings based on, § 28(136) p 389 
Infringement of patent, invention by employees, suits 
for, § 73, p 493 
Ingress and cgiess. 

Employees foicibly preventing, § 28(18) 

Foicible prevention by picketing, statutory regu¬ 
lations, § 28(2), p 320 

Safe place to woik, duly of employer to furmsh 
as including moans of, § 219, p 931 
Shipping, duty of fumisliing safe place to work 
as extending to means of, § 224 
Inherent danger, independent contiactois, liability for 
injuries, § 590, p 361 
Injunction, 

Labor relations board, cease and desist older of 
board as when sustained by couit, § 28(140) 
Perfoxmance of services, conipelliug by, § 68 
Tiade secrets, preventing threatened or continued 
disclosuic, § 72, p 484 

Unfair labor practices, power of National Labor 
Relations Board to lestrain, § 28(111), p 324 
Injuries to servants m general, 171-^534 
Inquisitorial powers. Labor Relations Boards or Com¬ 
missions, § 28(65) 

Insanity, 

Employment contract terminated by insanity of. 
Employee^ S 38 
Master, § 37 

Injuries to third persons, liability of master un¬ 
der doctrine of respondeat superior, § 570, p. 
306 

Insecticides, independent contractors, inherent danger 
in depositing as respects liability for injuiies, S 
590, p 362 

Insolence, discharge of employee because of, { 42, 
430 

Insolvency, employment contract as terminated by in¬ 
solvency of master, § 35 
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Inspection, 

Appliances. Tools, macbinery and appliances, 
post 

Assumption of risk incident to, § 374 
Blasting, duty of employei to inspect after, § 235, 
p 090 

Boilers Federal Boiler Inspection Act, ante 
Contributory negligence, disobedience of rule or 
order requiring, § 450, p 1301 
Evidence in action for mjuiies to servants, § 512, 
p 08 

Fellow servants. 

Liability of master for negligence, S 333, p 
1119 

Negligence In respect of, jury question, S 635, 

pp 208, 210 

Independent contractor-relationship as affected 
by reseivation of ngbt of, § 3(4) 

Instructions to jury m actions for injuries to 
seivants, § 546, p 247 

Jury question in action for injuiy to servant, § 
534, p 187 

Macbmery and appliances. Tools, machinery and 
appliances, post 

Mines, statutory requirements, $ 235, p. 993 
Place of work, post 
Bailroad cars. 

Adequacy of test, § 239 
Hidden defects, § 236 

Reservation of ngbt of as determinative of re¬ 
lationship, I 2, p 37 

Simple tools and appliances, duty of employer, § 
235, p 090 

Purchased fi*om reputable manufacturer, { 
237 

Stevedores^ duty of, S 236 

Third persons, equipment furnished by, duty of 
employer, § 236 

Inspectors^ 

Collective bargaining unit, § 28(28), p 174, n 60 
National Labor Relations Act, employees with¬ 
in, 28(12), p 139, n 62 

Instructmg servant Warning and instructing serv¬ 
ant, geneially, post 

Instiuctions to juiy, 

Enticing seivant to leave employment, actions 
foi damages, § G27 

Federal Employers’ Liability Act, request as es¬ 
sential, § 538, p 238 n 23 
Injuries to servants, §§ 538-550, pp 237-264 
Accidental injury, § 545 
Assumption as to facts, § 538, p 239 
A&bumption of risk, § 549, pp 253-257 
Burden of pi oof, § 540 
Cause of injui-y, § 544 
Certainty, § 538, p 237 
Concurrent negligence with master and fel¬ 
low servants, § 548 
Conflict of law, § 541 

Contoimity to pleadings in evidence, f 539 
Conti acts affecting liability, § 547 
Contributory negligence, § 549, pp 257-262 
BistiiiCtion between assumption of risk and 
contiibutory negligence, § 549, p. 253 
Evidence suppoiting, § 538, p 239 
Improbable mjuiies, § 545 


Instructions to juiy—CJontinued, 

Injuiies to seiwants—Continued, 

Invading province of jury, § 538, p. 239 
Assumption of risk, § 549, p 255 
Contributory negligence, § 549, p 253 
Negligence of master, ^ 546, p 245 
Law governing, § 541 
Negligence of fellow servant, § 548 
Negligence of master, § 546, pp 245-252 
Pleadings suppoitmg, contiibutory negb- 
gence, § 549, p 258 
Piesumptions, § 540 
Relation of parties, § 542 
Request, § 538, p 238 
Responsiveness of findings to, § 550 
Restiictions on right of recovery, § 546, p, 
251 

Scope of employment, § 543 
Statutory liability, § 546, p 251 
Submission of issues, § 538, p 239 
Theoiy of case, § 530 

Various hypotheses on negligence, § 546, p 
251 

Injuiies to third persons, actions for, § 618, pp. 
418-421 

Interference with relation by third persons, pros¬ 
ecutions for, § 637 

Inventions by employee, actions for compensation 
for use of, § 73, p 497, n 4 
Labor contract statutes, prosecutions of em¬ 
ployees for violation, § 80, p 511 
Malicious procurement of discharge, actions for, 
§ 631 

Wages, actions to recover, § 132 
Statutoiy provision, § 160(0) 

Wrongful discharge, actions for, § 55 
Instrumentalities of work. Tools, machinery and 
appliances, generally, post 
Insuboidmation, 

Discharge of employee on ground of, f 42, p. 432 
July question, § 54, p 402 
Unfair labor piacLice, discliaige of employees 
because of, § 28(40), p 225 
Insufficient force foi work. Number of employees, 
post 

Insurance, 

Fail Laboi Standaids Act, application to em- 
plf>-yor& dealing in, § 151(7), p 042 
Insuiablc inLcicst, bcneliciui'y in death benefit 
certificate issued employee by relief or ben¬ 
efit association, § 160, p 832 
Labor relations statutes applying to insurance 
companies, § 28(5), § 28(9), p 134 
Medical services, contract by employer to fur¬ 
nish as having characteii&tics of, § 163, p 
817 

Profit sharing wage contract, deduction for, § 
112, p 551 
Insurance agents, 

Independent contractors, § 3(9) 

Labor relations statutes as including, S 28(11) 
Intemperance, discharge of employee on ground of, 
§ 42, p 433 
Intent, 

Dischaige of employee, § 41 

Eniploymcnl contracts, construction, § 7, p 71, S 
8, p 75 
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Intent—Continued, 

Enticing scivant to leave employment, § 625, p 
^30 

Injuries to third persons, liability of master un¬ 
der duclrme of respondeat buperior, § 570, p 
300, § 572 

Interference with relation by third persons, § G24 
Interchangeable railroad tracks, mere use as negli- 
seuco, § 201, p, 1016 
Interest, 

Fair Labor Standards Act, liquidated damages, 
actionb for, § 160(12) 

Minimum wages, actions for, § 160(12) 

Overtime pay, actions for, § 160(12) 

Profit shilling wage contract, deductions for, § 
112, p 551 

Profite belonging to employee as compensation, § 
112, p 548 

Relief and benefit departments or associations, 
unpaid pension installments, § 169, p 837 
Wages and other remuneration, post 
Wrongful discharge, damages as including allow¬ 
ance for, S 58, p. 470 

Interference with employees, unfair labor practices, 
evidence as to, § 28(97), pp 292-296 
Intel ference with relation by third persons, 624- 
639. pp 427-443 
Aclions foi, §§ 624, 631 
Bribing servant, criminal liability, S 639 
Bui den of proof, actions for, § 636 
Civil liability, §§ 624-632, pp 427-439 
Coercion to prevent sei^vant contmuing In employ¬ 
ment. 

Civil liability, § 629 
Criminal liability, | 638 
Criminal liability, §§ 633-639, pp 439-443 
Damages, liability of wrongdoer to action for, 
% 624 

Enticing servant to leave employment, generally, 
ante 

Evidence, actions for, §§ 631, 636 
Exemplary damages, maliaous procurement of 
discharge, § 632 

Formation of employment contract, preventing, S 
624 

Instructions to jury, prosecution for, { 637 
Intent, § 624 

Intimidation to prevent servant continuing in em¬ 
ploy. 

Civil liability, § 629 
Criminal liability, § 638 
Justification, absence of, § 624 
Knowledge of relation as essential to create lia¬ 
bility, i 626 

Malicious procurement of discharge^ SS 630-632, 
pp 434-439 

Limitation of actions for, S 631 
Motive, § 630, p 436 
Pleading in actions for, § 631 
Questions of law and fact, § 631 
Questions of law and fact. 

Prosecutions for, § 637 

Secret information, bnbmg servant to give, crim¬ 
inal liability, § 639 
Statutory provisions, § 626 
Trade unions mahciously procuring, } 630, p. 436 
Tiial, prosecution for, § 637 


Interference with relation by third persons—CSontin- 
ued. 

Unlawful means, § 624 

Violence to pievoiit seivant continuing employ¬ 
ment, civil liability, § 029 

Interlocking devices foi elevator gates, evidence of 
ordinance requiring in action for injuries, § 509, 
p 90, n 94 

Interlocutoiy orders, laboi relations board, review, 8 
28(123) 

Intelimttcut woik, wages, lecoveiy in accordance 
with contract, § 110, p 544 
Interpleader, relief and benefit departments or asso¬ 
ciations, actions for benefit, § 1G9, p 836 
Intel rogatories. National Labor Relations Board, re¬ 
view of Older or award by couit, § 28(122), p 
353 

Intel sectional labor disputes, administrative proceed¬ 
ings, proper remedy for settlement, § 28(69) 
Interstate commeice, 

Avoidance of inteiruption. Railway Labor Act, § 
28(2), p 117 

Books and records foi employeis engaged in, va¬ 
lidity of statuloiy rc'quiiement, § 151(2) 
Child labor, statute prohibiting shipment of goods 
pioduced by use of, § 154 
Fair Labor Standards Act, generally, ante 
Federal Employers* Liability Act, 

Application to railroad engaged m, § 228, p 
9G5 

Evidence of employment in, § 520 
Federal legislation legulatiiig relation, 8 14, p 
96 

Hours of labor, 8 15, p 100; 8 151, P 619 
Labor disputes involving, 

Administrative proceedings, 8 28(69); 8 28 
(71), p 254 

Jurisdiction of National Labor Relations 
Board, 8 28(74), p 258 
Validity of state statutory provisions regu¬ 
lating labor lelalions, 8 28(3), pp 120, 
123 

Lockouts, jurisdiction of National Labor Rela¬ 
tions Board, 8 28(74), p 259 
Motor transportation. Railway Labor Act as ap¬ 
plying, 8 28(5) 

National Labor Relations Act, confinement and 
application to disputes intcrfermg with, 8 
28(9), pp 128-134 

Police power, state statutes regulating labor re¬ 
lations involving m exercise of, 8 28(3), p 123 
Presumption servant injured while engaged in, 
8 501, p 53 
Strikes, 

Jurisdiction of National Labor Relations 
Board, 3 28(74). p 279 

National Labor Relations Act, 8 28(2), p 115 
Unfair labor practices. 

Jurisdiction of National Labor Relations 
Board, 8 28(74), p 258, n 25 
Powers of National Labor Relations Board, 
§ 28(64) 

Interstate Commerce Commission, 

Appliances on railroad cars, compliance with reg¬ 
ulation, 8 228, p 966 

Fedeial Boiler Inspection Act, rules adopted as 
becoming part of Act, 8 227, p 958 
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Interstate Commerce Commission—Oontmued, 

Hand brakes on railroad cars, compliance with 
orders as compliance with statutory require- 
nionts, § 228, p 968 

Inteniibaii railways, Railway Lrabor Act as applying 
to labor lelations, § 2S(o) 

Intervening agency as sole cause of iniiiry to servant, 
recoveiy as precluded, § 522, p 118 

Intervening co-operative cause as affecting liabihty of 
master foi negligence, § 187 

Intervention, 

Fair Labor Standards Act, action for wages and 
penalties, § 160(6), p 782 

Labor disputes, proceedings for settlement, § 28 
( 86 ) 

Intimidation, 

Labor controversies, use of, § 28(2), p 114, n 24 
Labor unions, resort to, § 28(10), p 154 
Preventing continuing employment, §§ 629, 638 
Unfaii labor practice by employer, § 28(45), p 
200 

E\idonce, § 28(97), p 294 

Intoxicating liquors. 

Discharge for use of, contiact between railway 
and employees authorizing, § 28(41), p 201, n. 
81 

Fellow seivants, excessive use as rendeiing in¬ 
competent, § 313 

Intoxication, 

Discharge of employee on ground of, § 42, p 433 
Injuries to servant, 

Conti ibutory negligence, 438, 440 
Duty to protect seivant from dangers arising 
from condition, § 183, p 880 
Evidence of intoxication, § 516, § 615, p 
400 

Injuries to third persons, liability of master un¬ 
der doctiine of respondeat superior, § 570, p 
306 

Reinstatement of employee habitually intoxicated 
after discharge as part of unfair labor piac- 
tice, § 28(119), p 342 

Intrastate commeice, presumptions in action for m- 
junes to seivants, § 501, p. 53 

Invalid contract, collective bargaining, § 28(41), p 
197 

Inventions, employee making in course of employment, 
ownership, § 73, pp 486-499 

Investigations, 

Fair Labor Standards Act, § 151(31), pp 723- 
727 

Industry committee, § 151(32), p 728 
Labor Relations Board, mandatory duly to insti¬ 
tute on request, § 28(83) 

Minimum wages, prevailing wage, government 
contract, § 153, p 755 

Invitees, 

Independent contractors, premises dangerous to, 
liability for injuries, § 590, p 361 
Respondeat supenoi, liability for mjury undei 
doctrine of, § 575, p 334 

Iron rods, assumption of risk, simple tool doctrine, § 
390, p 1200 

Issues, proof and vaiiance. 

Employment contracts, actions for breach, § 11, 
p. 87 


Issues, proof and variance—Continued, 

Enticing servant to leave employment, 

Actions for damages, § 627 
Prosecution for, § 635 

Fair Laboi Standards Act, actions under, § 
160(7), p 788 

Federal Employers’ Liability Act, actionb under, 
§ 500 

Houis of labor, action to recover penalty for vio¬ 
lation of law, § 23 

Injuries to servants, action for, §§ 401-500, pp 
43-62 

Amendment of pleadings to conform to, § 496 
Matters to be proved, § 498 

Injuiies to third persons, actions for, § 614, p 
390 

Laboi contract statute, prosecution of employees 
for violation, § 80, p 508 

Malicious piocuiement of dischai gc of employee, 
actions foi, § 631 

National Labor Relations Board, oidci limited to 
diEfposition of, § 28(111), p 327 
Notice of injury to servant, condition precedent 
to action, § 485 

Rdlef and benefit departments oi associations, 
action for benefits, § 169, p 835 
Settlement of labor disputes, pioccodings for, 
§ 28(91) 

Wages, 

Actions to recover, § 128, p 574, § 160(7), 
p 783, n 45 

Criminal prosecution for violation of stat¬ 
ute regulating, § 160(13), p 812 
Wrongful discharge, actions for, § 52, p 452 

Jacks, 

Assumption of risk, knowledge of danger, § 390, 

p 1206 

Conti ibutory negligence, inspection for latent 
defects or dangeis, § 447, p 1271 
Negligence of master, injuiies to seivant, jury 
question, § 534, p. 183 

Simple tool, status as, duty of employer to in¬ 
spect, § 235, p 900, n 78 

Jerks, railroad trams, liability for injuiies to train¬ 
man caused by, § 261, p 1018 
Job, mdependont conti actors, payment by as creating 
relation, § 3(8) 

Joinder of counts, wiongful dischaige, petition in 
action for, § 52, p 448 
Jomder of parties. 

Fair Labor Standards Act, actions for wages 
and penalties, § 160(6), p 781 
Injuries to seivants, action for, § 488 
Labor lelations boards, enfoi cement of orders, § 
28(126) 

Joint and several liability, injuiies to seivants, con- 
cuiient negligence of employer and others, § 195 
Joint defendants, instructions respecting liability tor 
injuiies to servants, § 542 
Jomt employers. 

Fellow servants, liability for wiongful acts, § 
323 

Injuiies to third persons^ liability of master un¬ 
der doctnne of respondeat supenoi, § 567 

Joint entei prise, interstate commerce. National Labor 
Relations Act as applying, § 28(9), p 132 
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Joint liability, injuncs to thud person, master and 
servant, § 579 

Joint negligciice, independent conti actors, liability 
for injniy caused by, § 507 
Joint or seveial conti acts of employment, § 7, p 74 
Joint work, servants of separate masters engaging 
in, § 2, p. 37, n 9 

Jokes, injuiies to thud iicrsons as icsult of attempt 
to peipctiate, liability of master undei doctrine 
of lespondcat supciioi, § 574, p 327 
Judgments or dccicos. 

Employment contracts, judgment on pleadings in 
actions for breach, § 11, p 87 
In limes to servants, actions for, § 552 
Iniiiiies to thud persons, actions for, { 619, pp 
421-424 

Lai 101 relations boards or commissions, post 
National Laboi Relations Boaid, enforcement of 
Older, § 28(133), p 380 
Overtime pay, actions for, § 160(10) 

Penalties, actions for, statutoiy piovisions, § 
160(10) 

Relief and benefit departments or associations, 
action for benefit, § 1G9, p 837 
Wages, 

Actions for, § 134 

Lien, proceedings to enforce, J 140, p 617 

Judicial romcdics, settlement of labor disputes, § 
28(71), pp 250-254 

Junk, independent contractors, peisons employed to 
remove, § 3(9) 

Jurisdiction, 

Injuries to servant, actions for, § 486 
Labor disputes, 

Juiisdictional laboi disputes, geneially, post 
National Mediation Board, § 28(74), p 262 
Pioceedings to adjust, § 28(74) 

Labor Relations Boaid, complaint as requiied to 
show, § 28(89), p 277 
Minimum wages, actions for, § l(i0(2) 

National Labor Relations Boaid, post 
National Railroad Adjustment Boaid, refusal to 
enrol c^e award entered without, § 28(120), p 
368 

Wages, actions foi, statutoiy provisions, § 166(2) 

Juiisdictional labor disputes, 

Couits, jurisdiction over. Railway Labor Act, § 
2S(71), p 254 

Employee oiganization, § 28(18) 

Rciilioads and unions, juiisdiction over, § 28(74), 

p 261 

Settlement of, § 28(74), p 250 
Stay of proceedings for settlement of labor dis¬ 
putes pending deteimination, § 28(78) 

Unfair labor piacLices by employei, 

Excuse because of economic piPHsuie, § 28(44) 
Favoring one union over another, § 28(52) 

Jury questions. 

See, also. Questions of law and fact, genei¬ 
ally, post 

Dibchaige of employee. 

Breach of contract between employei and em¬ 
ployee’s baigaimng repiesentative, § 
28(120) 

Punitive damages foi failuie to issue seiv- 
ice letter, S 44, p 430 
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Jury questions—Continued, 

Employment conti acts, actions for bieach, § 11, 
p 86 

Hours of labor, action to recover penalty for vio¬ 
lation of law, § 23 
Relationship, 

Existence of, § 13 

Teimination, waiver of notice, § 32, p 419 
Justification, 

Abandonment of employment, teiiniiiation of le- 
Intion as afiected, § 40 
Dischaige of employee, 

Admissibility undci gcncial denial in action 
for wrongful dischaige, § 52, p 452 
Bui den of pi oof in action foi wioiigful dis¬ 
charge, § 53, p 454 

Instructions to jury on Issue of wiongfiil 
dischaige, § 55 

Pleading in action for wiongful dischaige, 
§ 52, p 451 

Interfeience with relation by thud persons, ab¬ 
sence of, § 624 

Keelsons, assumption of nsk, knowledge of dongei, 
§ 300, p 1206 
Kick-baclcs, 

Ciiminal liability, § 150, p 771 
Pioseciition for violation of statute prohibiting. 
Evidence, § 160(13), p 813 
Pioof, § 160(13), p 812, n 10 
Recoverable as made under duress, § 159, p 772 
Statutory provisions, § 150, p 770 

Knives, assumption of risk, knowledge of danger, § 
300, p 1208 
Knowledge 

See, also. Notice, generally, post 
Assumption of risk, ante 

Burden of pioving knowledge of dangci, injury 
to servant, § 501, p 80 
Conti ibutory negligence, ante 
Dangerous occupations or places, ante 
Dangeious or defective machniciy or appliances, 
auto 

Defect or danger m obeying ordci diicctiug woik, 
liability foi injuiios ns dependent on, § 281 
Evidcnco as to knowledge of dangci in case of 
injuiics to servant, § 512, p 00, § 519, p 
100, § 524, p 123 

IncompoLency of fellow servants, § 516 
Pleading as affecting, § 400, p 47 

Fellow scivants, incompetency, master as charge¬ 
able with, § 317 
liiconipeteiicy, 

Fellow sonants, evidence, S 51® 

Master chaigeable, § 317 

Injuries to third persons, liability of master un¬ 
der doctrine of lespondeat superior os af¬ 
fected, § 570, p 311 

Juiy questions, mj lines to servants, knowledge 
of dangci, § 534, p 180 

Method ot woik, liability of master for injuries 
caused by unsafe method, § 268 
Pleading as to knowledge of dangei in action foi 
seivant’s injuries, § 490, pp 18, 21 
Admissibility of evidence as afleclcd by 
pleading, § 400, p. 47 
Negative averments, § 492 
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Knowledge—Oontinued, 

Kes ipba loquitui doctrine, knowledge of danger, 
iDiuiies to seivaut, § 501, p 59 
Rules and regulations, foifeiUiie of wages for 
viol.itiuii as lequiimg, § 103 
Time, knowledge ot dniiger, pleading, injuries to 
sei^ant, ^ 490, p 21 

Warning and instructing servant, post 

Known dangeis, warning and instiucting seivant as 
to. § 284 

Labor coutiact statutes, 

Giiminal liability for bieacb, construction, § 80, 
p 505 

Prosecution of employee for violations, § 80, pp 
507-511 

Labor disputes, 
earners, ante 

Cessation of employment In connection with, 
status as employee affected, § 28(131 
Collective Imi gaming, generally, ante 
Conciliation, mediation and aibitiation, general¬ 
ly, ante 

Conti oveisies induded, § 28(16) 

Coiiits, ante 

Foice, use of, § 28(2), p 114, n 24 
Free speech, balancing right as between em- 
ployei and employee in matters of self or¬ 
ganization, § 28(133), p 376, n 21 
Healing and determination, power of Labor Re¬ 
lations Boaid, § 28(66) 

Intel state commeice affected. National Labor Re¬ 
lations Act, § 28(2), p 115 
Intimidation, use of, § 28(2), p 114, n 24 
Juiisdictional labor disputes, generally, ante 
Living standards, consideration, § 28(21), n 73 
National Laboi Relations Board, generally, post 
National Railroad Adjustment Board, juiisdic- 
tion, § 28(74), p 2(30 

Public policy, peaceful settlement, § 28(1) 
Refeience, Railway Labor Act, § 28(2), p 117 
Settlement of labor disputes, generally, post 
Tin eats, use of, § 28(2), p 114, n. 24 
Unfair labor practices, generally, post 

Labor legislation, object of, § 14, p 94 

Labor Management Relations Act, 

Amendment and repeal, § 28(4) 

Employees as included within statute dealing 
with, § 28(12) 

Purpose, § 28(2), p 116 
Unfair labor practices, § 28(64) 

Labor relations. 

Attorney for employer, statements by as piop- 
erly considered by boaid in deleimining co¬ 
ercion, § 28(14), p 142, n 85 
Boards Labor Relations boaids or commissions, 
generally, post 

Bookkeeper, lespunsibility of employer for con¬ 
duct of, § 28(14), p 142, n 83 
Chaiitable enteiprises as included withm stat¬ 
utes dealing with, § 28(6) 

Collective bai gaining, geneially, ante 
Commissions Labor relations boards or com¬ 
missions, geneially, post 

Constitutional provisions, § 28(2, 3), pp. 120, 122 
Educational enteipiises os included within stat¬ 
utes dealing with, $ 28(6) 


Labor relations—Continued, 

Eleemosynary associations, statutes dealing with 
as applying, § 2S(G) 

Employee organizations acting as employers, 8 
28(8) 

Employeis within statute legulating, § 28(10) 
Employers within statutoiy piovisioiis regulat¬ 
ing. § 2S(10, 11) 

Exceptions, § 2^12) 

Teimination or cessation of empb^yiucnt, § 
28il3) 

Federal statutes legulating, validity, § 28(3), p 
120 

Foiemen, responsibility of employer for acts of, 
8 28(14), pp 141-145 

Hospitals, statutes dealmg with as applicable, § 
28(G) 

Independent conti actor as employer within stat¬ 
utes dealing with, § 28(10) 

Interstate commeioe, businesses affecting as with- 
m regulatoiy provisions, 8 28(9), p 128 
Labor Management Relations Act, puipose, 8 

28(2), p 116 

Merger of corporate employer, obligations as af¬ 
fected. § 28(10) 

National Labor Relations Act, geneially, post 
National Labor Relations Board, geneially, post 
Nonprofit enterprises as included within statutes 
dealing with, § 28(6) 

Open shop, statutes as precdudmg, 8 28(42), p. 
205 

Organization of employees for puipose of im¬ 
proving, § 28(15), p 14G 

Personnel committee, responsibility of employer 
for acts of, § 28(14), p. 142, n. 83 
Private hospitals. 

Employees v^thin statutes dealing with, 8 
28(12) 

Statutes dealing with os applying, § 28(6) 
Railway Labor Act, generally, post 
Receivership of employer as affecting, 8 28(10) 
Responsibility of employer for acts of supervisory 
employees, § 28(14), pp 141-145 
Salvation Aimy, statute dealing with as apply¬ 
ing, § 2S(G), p 126, n 39 
Settlement of labor disputes, generally, post 
State, powei to icgulate, 8 28(3), p. 122 
State employees as withm statutes dealmg with, 
8 28(12) 

Statutory provisions, 8 28(2), pp 114-120 

Conceited activities of employees for mutual 
aid 01 protection, § 28(17) 

Constiuctiou, amendment and repeal, 8 28(4) 
Continversics constituting labor disputes, 8 
28(16) 

Employee organizations acting as employers^ 
8 28(8) 

Employees within meaning of, 8 28(10, 11) 
Exceptions from operation of statute, 8 
28(12) 

Termination or cessation of employment, 
8 28(13) 

Employments mcluded, 8S 28(5)-28(9), pp 
125-134 

General superintendent, acts of as binding 
on employer, 8 28(14), p. 142, n. 83 


1202 



INDEX TO MASTER AND 8ERYANT 


Labor relations—Continued, 

Statutory provisions—Continued, 

Independent contiactor as employer within, 
§ 28(10) 

Jurisdiction, enforcement of light, § 28(74) 
Limited application, § 28(5) 

Remedial statutes, § 28(2), p 119 
Responsibility of employer for acts of agent, 
§ 28(14), pp. 141-145 
State employees as within, § 28(12) 
Teimiuation of employment for purpose of, 
§ 28(13) 

Validity, § 28(3), pp 120-123 

Subsidiary corporations, liability of parent cor- 
poiations, § 28(10) 

Unfaii labor piactices, geneially, post 
Validity of statutes regulating, § 28(3), pp 120- 
123 

Labor relations boards or commissions, §§ 28(05)- 
28(08), pp 242-246 

Sec, also. National Labor Relations Boaid, 
geneially, post 

Abandonment proceedings befoie, § 28(79) 
Adjustment of laboi disputes, administrative 
piocccding befoie, § 28(60) 

Administiative powers and duties, § 28(05) 
Amendment of complaint in proceeding befoie, § 
28(80), p 278 

Amendment or vacation of order certifying bar¬ 
gaining repiesentative, § 28(34) 

Amicable settlement between employer and em¬ 
ployee, enforcement of oidei as precluded by, 
§ 28(132), p 373 

An&wei ill pxoceeding before, § 28(90) 

Apijcal Review of orders, generally, post, this 
head 

Back pay, remand to board in respect to issues, 
§ 28(338) 

Baigaining repiesentative. 

Ballots on election of, direction as to names, 
§ 28(33), p 180 
CeitiliCMtion of, § 28(34) 

Petition filed with, § 28(31) 
Determination, 

Conclusive on courts, § 28(133), p. 374 
Period of seivice, § 28(36) 

Bargaining units, exclusive jurisdiction to de- 
teimine disputes concerning, § 28(20) 

Briefs, proceedings to enfoice oidei, § 28(127) 
Burden of, 

Contempt proceedings for disobedience of 
orders, § 28(142) 

Proceedings foi enforcement and renewal of 
oidei, § 28(135) 

Cease and desist order, injunction status when 
sustained by court, § 28(140) 

Change in aicumstanccs as afiecting right to 
enforcement or order, § 28(132), p 372 
Character of evidence icquiied to support find¬ 
ings, § 28(136), p 300 

Charges, filing as condition preced 'it to issuance 
of complaint, § 28(80) 

Circumstantial evidence, reliance on, § 28(05), p 
285 


Labor relations boaids or commissions—Continued, 
Collective baigaiiiiiio, 

Powei to make conti acts or reform oon- 
tiacts made undei its supei vision, § 
28(37) 

Power to resolve difTcicnce as to meaning, 
§ 28(41), p IOC 

Commissioner in contempt pioccediiigs, findings 
as reviewablf* by couit, § 28(142) 

Complaint, § 28(80), p 277 

Compliance with decree enforcing order, S 28(141) 
Contempt loi failure to comply, § 28(142) 
Conclusiveness of. 

Findings, § 28(136), p 397 
Older ceititying buigaming rcpicscntatne, 
§ 28(34) 

Condition pieccdent to proceedings be!ore, § 28 
(75) 

Conduct of election for bargaining representa¬ 
tive, § 28(33), p 180 

Conflicting juiisdiction with National Labor Re¬ 
lations Board, § 28(74), p 260 
Conseut decicc, enfozcement of older, compli¬ 
ance with, § 28(141) 

Consolidations of chaigcs made by sojiaiatc uni¬ 
ons against same employer, § 28(89), p 278 
Contempt, disobedience of enfoi cement decree, S 
28(142) 

Continuance proceeding before, § 28(77) 

Collection of iiregulantics m liiidiugs remand 
for, § 28(137) 

Couits Review of orders, geneially, post this 
head 

Cl aft unions, designation of gioiip for bai gam¬ 
ing purposes, § 28(28), p 171 
Credibility of witnesses, deteruiination of, § 
28(136), p 398 

Cross-iietition for enforcement of oidoi, § 28(127) 
Deteimination of, 

Gioiip of employees, § 28(28), p 171 
Issues, § 28(107) 

Conclusive on courts, § 28(133), p 374 
Disclosure of deliberations in reaching decision, 
§ 28(107) 

Discontinuance of business by employer as affect¬ 
ing light to enloicemeut of order, § 28(132), 
p. 373 
Discretion, 

Abandonment proceeding licCoic, S 28(70) 
Back pay order, § 28(109), p. 319 
Dzamiuation of witnesses, § 28(80) 

Exercise of power, § 28((>7) 

Issuance of complaint, § 28(89), p 276 
Procedural detads, § 28(00) 

Reconsideration of issues doteimined m 
prior piocccding, § 28(103) 

Resubmission of arbitration on remand to 
board, § 28(137) 

Timeliness of charge, § 28(76) 

Unfair labor practices, relief awarded, § 
28(100), p. 318 

Dismissal proceedings before, $ 28(79) 

Right to dismiss own complamt, § 28(80), 
p 277 

Dissolution of corporate employer as affectmg 
right to enforcement of order, i 28(132), p. 
374 
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Labor rdations boards or commissions—Continued, 
Election of bargaining representatiye, 

Disregarding results of, § 28(33), p. 182 
Ordering, f 28(33), p 178 

Enforcement of orders or award, § 28(122), pp 
350^355 

Biiefs as equivalent of pleading, { 28(127) 
Burden of proof m proceeding for, § 28(135) 
Change of circumstances as affecting right, § 
28(132), p 372 

Complaint, actions on, { 28(89), p 276 
Ckintempt, disobedience of enfoi cement de- 
ciee, § 28(142) 

Cross petition, § 28(127) 

Determination on record presented, § 28(130) 
Discontinuance of business by employer as 
precluding, § 28(132), p 373 
Dissolution ot coipornto employer as affect¬ 
ing right, § 28(132), p 374 
Haimless eiror as precludmg, § 28(129), p 
3G8 

Heating and determination in proceeding 
foi, § 28(133), pp 374rn383 
Judgment or deciee, post, this head 
JuiibdiOtion of proceeding to eiifoice order, 
I 28(122), p 351 

Limitations and laches^ § 28(125) 

Moot questions in proceedings for, § 28(132), 
pp 371-374 

Parties to proceeding, § 28(126) 

Pleadmga, § 28(127) 

Petition, luiisdiction granted on filing 
of, S 28(122), p 351 

Presentation of objection for first time m 
piocecdmgs for, § 28(131) 

Presumptions of proceedmgs for, § 28(134) 
QuesUons presented m proceeding for, § 28 
(129), pp 3Gl-n369 

Bemand to board, 28(137) 28(139), pp 40(M05 
Duty to act on issues recommitted, § 
28(137) 

Beinstalement or back pay issues, § 28 
(138) 

Taking of additional evidence, § 28(139) 
Errors of judgment by arbitrator, inteilerence 
with awaid on ground of, § 28(129), p 392 
Estoppel, 

Ordeiing or supervising election of bargain¬ 
ing repiesentative, § 28(33), p 182 
Pimciple as applying to, § 28(70) 

Evidence m pioceedings before, § 28(92) 

Remand to Board for taking additional evi¬ 
dence, § 28(139) 

Unfair labor practices, § 28(94); § 28(96), pp 
288-292 

Weight and sufficiency, % 28(95), pp 285-288, 
§ 28(136), pp. 397, 398, 309 
Examiner, amendment of complaint and discre¬ 
tion of, § 28(89), p 278 

Exclusive jurisdiction In respect of labor dis¬ 
putes, S 28(74), pp 257-262 
Exercise powers, § 28(67) 

Federal Tran^rtation Act, settlement of labor 
disputes by administiative proceedings be¬ 
fore court created by, S 28(69) 

Findings of fact, § 28(65, 106) 

Condusiveness, { 28(136), p 397 


Labor relations boards or commissions—Uontiqued, 
Findings of fact—Continued, 

Presumptions of legularity, § 28(134) 

Remand for correction of inegulanties, S 
28(137) 

Good faith compliance with decree enforcing or¬ 
der, § 28(141) 

Harmless eiror, review of ordois, § 28(120), p 
368 
Healing, 

Gont(*nipt proceedings for failuie to comply 
i\ith oidcis, § 28(142) 

Proceeding for enforceinoiit or review of or- 
dei. § 28(133), pp 374r-383 
Scope oi mquiiy, § 28(103) 

Hearsay, condusiveness of findings based on, § 
28(136), p 400 

Hiring and discbaige of employees, intoifcrence 
with rights of employer, § 28(47) 

Impossibility of performing order, dctoimination 
in contempt proceedings, after rendition of 
enforcement decree, § 28(142) 

Injunction, cease and desist order as injunctl<m 
when sustained by court, § 28(140) 
Inquisitorial powers, § 28(65) 

Intel locutoiy determinations, judicial review, § 
28(323) 

Intelvention in pioceedings before, § 28(80) 
Investigations, mandatory duty to institute on re¬ 
quest, § 28(83) 

Joinder of charges m one proceeding, § 28(89), 
p 278 

Jud^ent or decree, enforcement of ordei, § 28 
(133), p 375, §28(149) 

Compliance with deeiee, 

Contempt for failure, § 28(142) 

Good faith, § 28(141) 

Consent deciee, 

Compliance with, § 28(141) 

Disolicdieiiee of, § 28(142) 

Contempt, disobedience of, § 28(142) 
Modilication or vacation, § 28(143) 

Review, § 28(144) 

Judic-ial enforcement of orders, § 28(122), pp 359- 
355 

Jurisdiction, 

Complaint as required to show, § 28(89), p 
277 

Labor disputes, § 28(74) 

Laches, 

Enforcement of orders, § 28(125) 

Proceeding befoie, § 28(76) 

Limitation of actions, enforcement of orders, § 
28(123) 

Limitation on time for proceedings for, § 28(76) 
Managerial powers, § 28(66) 

Mandatory duty, institution to investigation on 
request, § 28(83) 

Modification of. 

Decree for enforcement of orders, § 28(143) 
Order certifying bargainmg representative, § 
28(34) 

Moot questions, 

Laches presenting, § 28(76) 

Proceedings to enforce or review orders, § 28 
(132), pp 371-374 

National Labor Relations Board, generally, post 
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Labor relations boards or commissions—Ck)ntinued, 
Notice to parties of proceeding before, § 28(87) 
Number lequired to act, § 28(67) 

Objections, piosentation in proceedings before 
board as condition precedent to review, § 
28(131) 

Orders, 

Enforcement of oiders, ante, this head 
Impossibility of pcifoimance, determination 
m contempt proceedings, § 28(i4J) 
Presumptions of reguliiiitv, § 28(134) 

Unfair labor piacticos, § 28(100), p 318 
Faitios to litigation, § 28(83) 

Enforce order, § 28(120) 

Necessary and piopcr paitics, § 28(85) 
Partnership, death of partner as affecting en¬ 
forcement of Older directed against partner¬ 
ship, § 28(132), p 374 

Pleadings, enforcement of oiders, § 28(127) 
Powers and duties, § 28(66) 

Presentation of objection in pioceedings before 
boaid as condition precedent to icview of ol¬ 
der, § 28(131) 

Presumptions proceedings for enforcements or re¬ 
new of order, § 28(131) 

Privies, enforcement decice as binding on officers 
and agents as, § 28(140) 

Quasi-judicial character, § 28(65) 

Receivership, appointment foi respondent em¬ 
ployer as affecting right to file complaint, § 
28(89), p 277 
Record, 

Proceedings for enforcement or review of or¬ 
der decided on, § 28(130) 

Remand for supplying of deficiencies in, § 28 
(137) 

Reinstatement of employee. 

Power to order, § 28(47) 

Remand of issues involving, § 28(138) 
Roinstalement of pioceedings after dismissal, § 
28(70) 

Remand to board, § 28(137)—^28(130), pp 400-^05 
Duty to act on issues rocommittod, § 28(137) 
Evidence talcing of additional evidence, § 28 
(130) 

Reinstatement or back pay issues, § 28(138) 
Representation piocoedings, levicw of orders en¬ 
tered ill, § 28(12-1) 

Res nidicata, pniic'iplo as applying to, § 28(70) 
Resubmissioii of aibitratioii, lemaiid to boaid, § 
28(137) 

Review of decrees for enfoicement of orders, § 
28(144) 

Review of orders, 

Burden of proof, § 28(l3.j) 

Ooncliisiveness ot findings on, § 28(136), p 
397 

Decisions re viewable, § 28(123) 

Orders cntcied in representation pio- 
cecdiiigs, § 2Sil24j 

Dismissal of petition, $ 1*8(132), p 371 
Enforcement of orders of labor relations 
board, S 28(122), pp 330-355 
Final order, § 28(123) 

Gi-ounds of attaclc, § 28(120), pp 361^60 
Harmless erior, § 28(129), p 368 
Ileaiing and detcimination, $ 28(133), pp 
374-383 


Labor relations boards or commissions—Continued, 
Review of orders—Continued, 

Intel lociitory dcterniinatious as subject to 
view, § 28(123) 

Jurisdiction, § 28(122), p S.!! 

Limitation by scope of lecord, § 28(130) 

Moot question, § 28(132), pp 373-374 
Parlies, § 28(126) 

Presentation of objection m pioceedings be¬ 
fore board, § 28(131) 

Presumptions on, § 2S\ 1341 

Questions picsented, 28(120), pp 361-369 

Remand to board, §§ 28(13T)-2S(139), pp 400- 

405 

Duty to act on issues recommitted, § 28 

(137) 

Reinstatement for back pay issues, § 28 

(138) 

Taking of additional cvidcmo, § 28(139) 
Ropit'sciitalioii pioceedings, ^ 28(124) 
Tiansciipt ot record, ^ 28(330) 

Rules and logiilatioiis, § 28(68) 

Rumor, condiisiveiicsb of findings resting on, S 28 
(130), p 400 

Selection ot Imrg.iiinng unit, conduct of, § 28(32) 
Special mastci in cjuitempt piooecdingh, review oi 
findings, § 28(142) 

Subpoenas, contemiit piocccdinRs lor foiluic to 
comply with oulei, § 28(142) 

Subpoenas, power to issue, § 28(81) 

Substantial cvidonoo, conclimnonoss of findingh 
suppoited by, § 28(136), p 309 
Successor, to omployois, cnloieimcnt decree out 
of binding on, § 28(140) 

Supervisoiy jiowois, ^ 28(66) 

‘Surmise, conclnslveuess of findings resting on, § 
28(136), p 400 

Suspicion, conclnsiveness of findings based on, § 
28(136), p 400 

Teimination of proceedings before, § 28(79) 
Timeliness of charge, § 28(76) 

Transcript on review, preparation on record, § 28 
(130) 

Unfuii labor pi actices, gcneially, post 
Vacation of decree enfoi ciiig orders, § 28(143) 
Vested light, order as giving, $ 28(122), p 350 
Witnesses m pioceeilings bcJoic, S 28(80) 

'Creditability, detcimination, § 28(13(i), p 308 
€i(‘(litiiig own witnesses to exclusion of oth- 
eis, § 28i05), p 286 

Labor uiiiojis Employee ozgaiiizations, gcneially, 
ante 

Laborer s, 

Conti actor distinguished, § 3(1), p 44 
Lieu Wages and other remuneiation, post 
Servants as including, § 1, p 26, n 15 
Term compared and distinguished from employee 
and servant, § 1, p 29 

Laches, 

Fair Labor 'Standards Act, action for wages or 
penalties, § 160(4) 

Invention by employees, defense of in action, 
Employee for compensation, { 73, p 400 
Employer to compel assignment, § 73, p 497 
Labor relations boards, enforcement of order, § 
28(125) 

(Settlement of labor disputes, proceedings for, § 
28(76) 
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Laches—Oontmued, 

Wngcf», actions for, § 124 

■SUlntory provisions, § 100(4) 

Laddci*^, 

Assumption of risk, 

Juiy questions, § 536, p 214 
Knowledge of danger, § 390, p 1211 
Latent defects or dangeis, § 302, p 1220 
iSimple tool doctiine, § 390, p 1210 
Care rcquiied of master fuimshmg for use by 
seivant, § 220, p 936 
Contributory negligence. 

Inspection for latent defects or dangers, § 447, 
p 1271 

'Selection or use of, § 537, p 236 
Instiuctions to jury as to, actions foi injuries to 
soivants, § 546^ p 247 

Jury question as to negligence of mastci, § 534, 

p 182 

Negligence in failing to furnish safe ladder, 

El idence, § 524, p 129 
July que<«tion, § 534, p 182 
[Reasonably safe laddeis, duty of master to fui- 
nish, § 390. p 1207 

Simple appliance as respects liability of master 
to. 

Furnish safe appliances, § 216, p 925, n 97 
Inspect, § 235, p 990, IL 78 
Lamps or lanterns, 

Assumption of risk, knowledge of danger, § 300, p 
1206 

Contributory negligence, inspection for latent de¬ 
fects or dangers, | 447, p. 1271 
Landloid and tenant. 

Independent contractors, lessee of land and ma- 
chineiy, S 0(9> 

Lessor as servant or employee, § 2, p 30, n 71 
National Labor Relations Board, junsdicbon over 
iclaboubhip, § 28(74), p. 25S, n 16 
Larceny, convicbon for as justification for refusal to 
reinstate employee wrongfully discfiiarged, § 28 
(51), P 220 
Last clear chance, 

Buidcu ot pioof m respect of doctrine, S 501, p 
84 

Contributory negligence, S 423 

Dangerous operabons and methods of work, § 
448 

instruebon on doctrine, § 549, p, 259 
Precaubons for own safety, § 454 
Unnecessary occupation of dangerous posi¬ 
tion, § 446, p 1268 

Evidence, recovery under doctrine of, § 527 
Scebon hands or trackmen, application to, § 450, 

p 1201 

Latent defects or dangers. 

Assumption of nsk, ante 
Contributoiy negligence, § 447, p. 1269 
Independent contractors, duty of warning serv¬ 
ants of, § 606 

Jury questions, injuries to servants, § 534> p 189 
Knowledge of master as affecting liability, § 247 
Place of work, 

Contributory negligence, § 447, p 1260 
Tools and appliances, mspeebon to discover, 
i 238 


Latent defects or dangers—Continued, 

Scivaiit as chaiged with duty of inspecting for, 
§ 381 

WaiiiLii^ and liu4i acting servant, duty ul mcisier, 
§ 2H4, p 1046, n 70 
Expoiiencod employee, § 309 
Laundries, 

Fair Labor standards Act, 

Application, § 151(7), p 642 
Exemption fiom provisions, § 351(14), p OTP 
Mangle, warning and instructing seivaiit opei.iL- 
ing, inexperienced or youthful seivant, § :i06, 
p 1067 

Overtime pay, women employees, § 152, p 743, n 
85 

Press machine, contiibutory negligence in opora- 
bon, juiy quesbon, § 537, p 231, n 44 
Law governing Conflict of Laws, generally, ante 
Law quesbons Questions of law and fact, generally, 
post 
Lay-offs, 

Collective bargaining agreement as affeebng right 
of employer, 5 28(41), p 200 
Reinstatement of employee lawfully laid off, dam¬ 
ages for bleach of obligation to re-employ, ac- 
bon for, § 28(71), p 252 
Termiiiabon of employment, § 29 
Unfair labor piacbce, § 28(50) 

Layoffs because of union acbvibes, evidence, 
§ 28(99) 

licarners, 

Fair Labot ■Standards Act, application to, S 151 
( 10 ) 

Hours of labor, maximum hour piovisions of stat¬ 
ute as applying to. § 15, p 101, n 23 
Minimum wages, § 151(10) 

Leased bases. Fair Labor Standards Act, application 
to, S 151(3), p 627, n 46 

Leased railroad prqperbes, liability for injury to serv¬ 
ant as result of negligence of lessee, § 178 
Leaseholds, lien for wages as attaching to, § 145 
Leave of absence, wages or other remuneiation, re¬ 
covery during, § 84 
Leaving employment, 

Abandonment of employment, generally, ante 
Enbciug servant to leave employment, generally, 
ante 

Legal capacity, right to enter into relationship, § 2, p 
31 

Legality, 

See, also, Validity, generally, post 
Employment contract, § 6, p 68 
Woik, relationship as affected, § 2, p 41 
Legislabve power to require protection against in- 
juiies to servants, § 25 

Letter of recommendabon, discharged employee, duty 
of employer to give, § 45 

Level's, assumpbon of risk, knowledge of danger, ^ 
390, p 1206 

Liability insurance, injuries to servants, admissibility 
of evidence as to, m actions for, § 503 
Libel and slander, scope of employment, jury question, 
§ 617, p 413, n. 52 
Liberal construction. 

Child labor statute, § 194, p 892 
Collective bai gaming, statute providing for, { 28 
(4) 
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liberal construe tion—Coiitiiino<l, 

Daiis;eiuiis uid'hii'oiy, M.iiiito iciiuiimg employer 
to covei or ^ 232, p 081 

Fair LiilKii Sl.nMLirds Act, § 151(3) 

Covera?^ imder, § 151(11) 

0\'eitime provisions, $ 151(2G), p 700 
Tedoial Safety Appliance Acts, § 228, p 960 
Fellow' servants, law relating to, § 335 
■Retirement pay, employment contracts providing 
tor, S 109, p 831 

Licensees, icspondeat superior, liability for injury 
under doctrine of, § 575, p 334 
licenses, 

Independent contractor, liability for injury as re¬ 
sult of work done under Lcense, § 501, p 3C8 
Invention of employee, light oi employer to, § 73, 
p 492 

Liens Wages and other remuiieiation, post 
Life employment, contract for, 

Duration, § 8, p 78 
Teimination of relation, S 31, p 414 
Validity of contracts for, § 6, p G9 
Life expectancy, wrongful dischaigo, admissibility of 
evidence as to on issue ol damages, § 53, p 458 
Lights, 

Dangerous places, negligence of master in fui^ 
nishmg. Jury question, § 534, p 171 
Railroad locomotives, liability for injuiies to em¬ 
ployees as result of failuie to have, § 227, p. 
953, XL 90 

■Safe place ol work, duty to furnish as including, 
§ 219, p 032 
limitation of actions. 

Fair Labor Standards Act, actions for damages 
and penalties, § 1G(K4) 

Federal Employeis’ Liability Act, law governing 
action bi ought in state court, § 173, p 854 
Injuries to servants, ^ 487 

Demurrer raising defonse, § 480, p 1(» 
Labor relations boards, enforcement of order, | 
28(125) 

Laborer’s lien, foreclosure, § 149, p GIG 
Malicious procurement of dibcliarge of employee, 
§ 631 

National Labor Relations Board, enforcement of 
order, § 28(125) 

National Railway Adjustment Board, enforcement 
of award, f 28(125) 

Overtime pay, actions to recover, § 1G0(4) 
Settlement of labor disputes, proceedings for, S 
28(76) 

Wages, actions to recover, §§ 124, 160(4) 
Wrongfel discharge, i 49 

lane of duty, liability of master for inJuiics to serv¬ 
ants as dependent on being m, § 181, p 873 
Linemon, 

Assumption of risk, ordinary risk, § 375 
Waiuing and instructing, 

Inexperienced oi youthful servant, § 306, p 
10G7 

Various opeiations connected with employ¬ 
ment, § 209 
Liquidated damages. 

Employment contract, termination on payment, § 
11, p 90 

Fair Labor 'Standards Act, ante 


Liquidated damages—(Continued, 

Minimum \.MgLb, violation of law, government 
contracts, § 153, p 755 

last of customeis, use of by employee after termina¬ 
tion of relation, § 72, p 486 
Litigation expenses, piolit shaiing wage contiact, al¬ 
lowance for, § 112, p 5«>3 

Living expenses, employees, liability of employci for, 
S 100 

Living standards, labor controversy, considciation, § 
28(21), n 7:JI 
Loading and unloading. 

Assumption of iislc, jury questions, § 53''i, p 215 
Consiqiioi's oi coiisigneo's liability loi iiiiuiics to 
servants, loading or unloading fioigiU, § 212, 

p 922 

Conti ibuLory negligence, juiy question, § 5.57, p 
236 

Fellow sen ants, negligence with regaid to, jiiiy 
question, § 535, p 209 

Negligence, method of woik, § 260, p 1013, u 39 
Railroad cais, 

Care required so as not to cause luiuiy to 
employees, § 228, p 972 
Inspection to detciiiiiiie piopci loading, § 
239 

)Safe appliances for, liability of mastei foi failure 
to tuinish, § 218 

»Safc place ot woik, duty owed by shipper to eni- 
ployec, § 220, p 047 
Loan ot sei vant, § 2, p 38 

Local letailing capacity, Fair Iiabor 'Standaids Act, 
exemption of oinployecs engaged in, § 151(1.‘5) 
Local tiolley earners, Fair Labor Standuuls A(t, ex¬ 
emption of employees from provisions, ^ 151(18) 
Lockets, civil liability of employer foi value of weal¬ 
ing appaiel deposited in and destioyed by lire, § 
24 

Lockouts, 

Collective bargaining agreement, implied agi ce¬ 
ment, § 28(41), p 198 

Interstate comineice altected, jurisdiction of Na¬ 
tional Labor Relations Board, § 28(74), p 21)9 
Unfair labor practice, ^ 2S(bl) 

Evidence, § 28(97), p 295 
Locomotives, 

Assumption of risk, 

July question, § 536, pp 214, 219 
Knowledge of dangei, § 390, p 1210 
Latent detects or dangers, § 302, p 3220 
Ordinary iisks, § 378, p 1180 
Care required in providing and maintaining safe 
locomotive, § 227, pp. 052-959 
Contributory negligence. 

Alighting from moving locomotives, § 453, p 
1282 , § 459, p 1300 

Inspection for latent defects or dangers, 
447. p 1271- 

Jury question, § 537, p 232 
Method of opeiations, § 4*53, p 1280 
Oixiration of, jury question, § 537, p 232 
Precautions against known or obvious dan- 
geis, § 456 

Riding on, violation of rules or orders, § 450, 
p. 1299 

Delegation of duty to furnish safe locomotives, § 
333, p 1118 
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Locomotives—Conti nucd, 

Negligence, 

Condition, evidence, § 524, p 129 
Jury question, § 534, p 1T6 
Oiieration of, jury question, § 534, p 193 
Proximate cause of injui*y to employee, defective 
condition, § 257 

Reasonably safe locomotives, duty of master to 
furnish, § 390, p 1207 

Statutory lequiiements of safe provision and 
maintenance, § 227, p 953 
Wainmgs to employees working on or about, § 
263, p 1023 

Lodging, wages and other remuneration, furnishing as 
part of, § 09 
Logging, 

See, also. Lumbering, post 
Contiibutory negligence, servant injured in, jury 
question, § 537, p 236 
Fellow servants, engaged in, § 331, p 1006 
Negligence with regaid to, § 535, p 209 
Independent conti actors, § 3(9) 

Liability for acts or omissions of, § 584, p 
356 

Log diiveis, § 3(9) 

Negligence, juiy question, § 534, p 193 
Warning or instruction as to hazards of trade, § 
200 

Logging railioads, fellow servants, statutory provi¬ 
sions, § 347 

Longshoremen, fellow servants, $ 327, p 1089, § 332, 

p 1106 

Lookouts, 

Instructions to jury as to, actions for iii^unes to 
seivauc, § 546, p 248 
Railroads, 

Duty to keep before moving trains or cars, § 
263, p 1023 

Negligence of failing to maintain. 

Evidence, § 524, p 136 
Jury question, § 534, p 197 

Lost chatteLs, finding by employee, rights as to, k 
74 

Lost time, wages and other remuneration, right to le- 
cover for, § 84 

Bui den of pi oof as to contract obligating pay¬ 
ment for, § 129, p 578 

Low budges, railroads, liability to employee for in¬ 
juries caused by, § 230, p 978 
Warning to brakeman, § 263, p 1023 
Loyalty, compensation, right of employee as dependent 
on, § 81 

Lumber dealers, 

Contributoiy negligence, customary methods ot 
work, admissibility of evidence, § 519, p 112 
Fair Labor Standards Act, application to, § 151 
(7), p 642 
Lumbering, 

Sec, also, Logging, generally, ante 
Foil Labor Standards Act, application to, § 151(0), 
p 656 

Independent contractors piling, liability for acts 
or omissions, § 584, p 356 
Wages of employees engaged in, lien, $ 142 
Lumping, defined, S If P* 28 


Lunch peiiod, 

Injuiy to employee on promises during, liability 
of mastei, § ISO, p 870 
Oveitime pay, § 151(28), p 71S 
Machmery Tools, machinery and appliances, gen¬ 
erally, post 

Machinists, warning or Instiuction as to use of ap¬ 
pliances, § 29.^ 

Mail cianes, lailioad’s negligence in peiniitting un¬ 
necessarily near tiack, § 230, p 977, n 92 
Mail tiucks, negligence of master, juiy question, § 
534, p 176 

Mails, contractor for interstate tiansportatioii as em¬ 
ployer within statute regulating laboi lelations, 
§ 28(7) 

Maintenance, fellow servants, liability of master for 
negligence, § 333, p 1119 
Maintenance employees, 

Fair Laboi Standards Act, § 151(9), p 660 
Labor relations, statutes dealing with as includ- 
mg, § 28(11) 

Maintenance of membeiship, collective bargaining 
contract, § 28(41), p 197 
Majority. Collective bargaining, ante 
Malice, 

Discharge of employee, ante 
Enticing servant to leave employment, right of 
action as dependent on, § 625, p 430 
Fellow servants, liability of master for Injuries 
caused by, § 325 

Third person injuries, liability under respondeat 
superior doctrine, § 572 

Malpractice, medical treatment furnished employee, 
liability of employer foi injury caused by, ! 165, 

p 820 

Management, fellow servants, liability for acts of em¬ 
ployee authorized to manage others, § 332, p 1909 
Manager lal powers, Labor Relations Boards or Com- 
misbions, § 28(66) 

Managers, fellow servants, statutory provisions re¬ 
lating to mjuiies caused by negligence of, § 340 
Mangles, assumption of iisk, knowledge of danger, § 
390, pp 1206, 1208 

Manholes, conti ibutory neghgence, servants injured 
in, jury question, § 537, p 235 
Manner of iniuiy to seivant, 

Buiden of proof, § 501, pp 66, 71 
Presumptions, § 501, p 55 

Maniiei of peifoimauce Method of work, generally, 
post 

IManuol laborers, labor relations, term employee as 
used in statutes doalmg witli as restricted to 
manual laborers, § 28(11) 

^Liiiuol service, seivant as included among those ren- 
deiing, § 1, p 26 

Manufacturers and manufacturing, 

See, also, Factories, ante 
Fair Labor Standards Act, 

Application to employers engaged m, § 151(7), 
p 642 

Ckiminerce within meaning of, § 151(7), pp 
638, 640; § 151(9), p 651 

Guarding machinery, statutes requiring as ap¬ 
plying to, § 232, p 982 

National Labor R^ations Act as applying to, 8 
28(0), p 182 

Safeguards for workers, 8 25 
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Manufacturers and manufacturing—G6ntinued, 

Seciet piocesses, disclo&uie by employee on tei- 
mmation of relation, § 72, p 4S5 
Maps, working of mines, validity of statute lequiring. 
§ 24 

Maritime safety laws. National Labor Relations Act 
as suboidinate to, § 28(4) 

Maritime workers, 

Fair Labor Standards Act, § 151(7), p 642, § 151 
(9), p 657 

Injuiies to seivont, liability under maiitime law, 
§ 172 

Mass picketing, state statute interlciing with as con- 
tiavening National Laboi Relations Act, § 28(3), 
p 123, n 5 

Master of vessel, fellow servant lelations, § 332, pp 
1105, 1106 
Mateiials, 

Duty of employer to furnish, § 61 
Independent contractois, duty to supply as test 
of relation, § 3(2), p 46; § 3(7) 

Mates of vessels. 

Fellow servants, supciior seivant lule, § 332, p 
1105 

National Labor Relations Act, employees within, 
§28(12), p 139, n. 62 

Matters to be proved in actions foi injuries to serv¬ 
ants, § 498 

Mauls, contributory negligence, inspection for latent 
defects or dangers, § 447, p 1271 
Maximum hours Oveitime pay, gencially, post 
Means of perfoimance Method of woik, generally, 
ante 

Measuie of damages. 

Bleach of employment contiact, § 11, p 89 
Enticing seivaiit to leave employment, § 628 
Injuiies to seivants, § 554 

Leaving employment in violation of contiact, § 78 
Medical scivices, breach of contiact to furnish, § 
163, p 818 

Wiongful discharge, post 

Meat gimdcis, assumption of iisk, knowledge of dan¬ 
ger, § 390, p. 1200 
Mechanics, 

Fail Labor Standaids Act, application to, § 151 
(9). p. 657 

Independent contractois, § 3(9) 

Mechanic’s liens, priority of laboi er’s lien over, § 147 
Mediation Boaid National Mediation Boaid, gener¬ 
ally, post 

Mediation of labor disputes Conciliation, mediation 
and aibitration, generally, ante 
Medical or surgical attention, §§ 161-166, pp 814-824 
See, also, Ilospitalization, geiieially, ante 
Company physician, deduction from pay ot em¬ 
ployee for puipose of payment, § 106 
Compensation for services rcndeied to employee, 
liability of employer, § KiO 
Contiact to fuinish, § 163, pp 816-819 

Liability of cniployei lor payment of serv¬ 
ices lendeicd to employee, § 166 
Couise of employment, liability ot employei foi 
payment of medical sei vices mvolving in¬ 
juries in, § 166 

Damages for bicach of contract to furnish em¬ 
ployee with, § 163, pp 816, 818 


Medical or surgical attention—Continued, 

Deduction from wages for, liability of employer 
for negligent treatment; § 165, p. 821 
Duty of employer in general, § 164 
Emeigcncy, duty of employer, § 162 
Evidence, action for breach of contiact to fui- 
iiish, § 163, p. 818 
Firbt aid, duty of employer, § 162 
Foreman, authority to bmd master by statements 
os to benefits, § 163, p 816 
Gratuitous tieatment, liability of employer for 
negligence, § 105, pp 820-823 
Instiuctions to juiy, actions foi injuries to sciv- 
ants, § 546, p 249 
July questions, 

Bicach of contiact to furnish, § 163, p 818 
Negligence of employer, jury question, § 534, 
p 167 

Negligence of physician employed by master, 
§ 165, p 821 

Negligent tieatment, liability for, § 165, pp 820- 
823 

Burden of pi oof, ^ 501, p. 69 
July question, § 534, p 167 
Notice, condition piecedent to liability for fail¬ 
ure to fninish, § 163, p 817 
Nuises, liability of employei for negligence of, § 
165, p 820 

Payment of medical seiMces lendcied to em¬ 
ployee, liability of employei, § 166 
Reasonable caie in dischaige of duty to fuinish, 
§ 162 

Resiiondeat supciior, liability of employei foi neg¬ 
ligence of physician undei lule of, § 105, p 
821 

Specialist, duty to furnish under contract, § 103, 
p 817 

Thud pci sons, contiact with to furnish, § 163, 
p 819 

Tianspoitation of iniured servant on mastei’s 
time, liability tor injuries during, § 180, p 
869 

Tubeiculosis, exception of employee suffeiing 
fioni, § 163, p. 816, n. 48 

Vaccination, assent to in ordei to retain job as 
dm ess, § 164, n 6 

Voluntary assumption of duties to furnish to em¬ 
ployee, § 164 

Medium of payment Wages and other lemunc ra¬ 
tion, post 

Membeislup caid, collective bargaining, designation 
of bai gaming lepiesentative by signing, § 28(27) 

Menial service, service as included in those rendeiiiig, 
§ 1, P 26 

Mental anguish. 

Discharge of employee, damages as recoveiable 
foi malicious piocuiemcnt, § 632 
Wrongful dischaige, damages as recoverable for, 
§ 58, p 469 

Meicantile establishments, 

Fire escapes, statuloiy requirements, § 210, p 934 
Guardmg machinery, statutes requirmg as apply¬ 
ing to, § 232, p 082 

Meichant seamen, term seivant as embiaang, § 1, p 
26, n. 15 

Meiger, oial m wiitten employment contract, § 9, p 
81 
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Messengers, overtime pay, time spent standing by on 
call as woiking time, § 151(28), p 718, n 55 
Methods of woik, §§ 2G0-2S3, pp 1013-1085 

Acquiescence m dangeious customs, liability of 
employer foi injuiy to seivant, § 267 
Agent, 

Delegation of duty to provide safe method, § 
26G 

Master bound by oideis giien b^, § 279 

Assumption of risks, ante 
Best method, use of as required, § 260 
Bui den of proving negligence, § 601, p 77 
Complex woik, 

Precautions to protect seivant, § 262 
Buies and legulations, § 271 
Continuing duty to establish, § 271 
Conti ibutoiy negligence, ante 
Customary methods, 

Liability for injuries by master employing, 
§ 267 

Questions of law and fact, § 534, p 168 

Customary warning and signals, right of servant 
to rely on, § 262 
Dangeious employment, 

Precautions to protect servant, { 262 
Buies and legulations, § 271 
Degiee of caie lequiied in adopting, S 265 
Delegation of duty, 

Enforcement of safety rules, § 272 
Provide safe metliod, § 266 

Employee using own judgment, liability for In¬ 
jury resulting, § 260 

Evidence in action for injuries, § 611; § 513, pp. 
100-103, §524, p 134 

Failure to use reasonably safe methods, § 260 
Fellow seivants, ante 

Foieman, liability for mjunes lesulting fiom 
methods adopted by, § 266 
Hazardous employment, § 260 
Independent contractois, § 3(1), p 43; § 3(3), p 
51 

Inexpciienced servants, §§ 260, 282 
InsUuctions to jury as to, actions for Injuries 
of servants, § 546, p. 248 

Knowledge of danger, liability of master for in¬ 
juries caused by unsafe method, § 208 
Latent dangers, assumption of iisk, § 392, p 1217 
Pleading in action for, § 490, p 21 
Precautions against injury, § 262 
Bailroads, § 263, pp 1022-1029 
Presumptions, action for injuiies to servants, § 
501, p 63 

Proximate cause of Injury, § 269 

Liability for injuiies in obeyuig order, § 283 
Liability for injuries on giound of failure to 
adopt or enforce rules, § 277 

Questions of law and fact, negligence of master, 
§ 533, p. 161, § 534, p 191 
BoUroad’s liability for injuries as affected by, 
§201.pp 1015-1020; §265 
Beasonably safe and suitable methods as re¬ 
quired, § 260 

Rules and regulations, post 
Sending employee into place of danger, liability 
for injury, § 208 

Signals, piotection from injury, § 262 


Methods of work—Continued, 

Statutory legulations, § 264 

Unusual dangers, piecautions to protect serr- 
ants, § 2()2 

Warning and instructing employeesi 
Changes m, § 203 
Dangeious position, § 262 
Liability ol maslei lor injury as lesult oC 
failuie to wain, § 268 
Youthful seivant, § 200 

Duty in Ol deling work, § 282 

Military service, 

Seniority, effect on, § 28(41), p 202 
Termmation of employment by employee enter¬ 
ing, § 39 

Milk wagon drivers, 

Independent contractors, § 3(0) 

Lien for wages, § 143, p 608 

Mills, 

See, also. Factories, ante 

Gontributoiy negligence, customary methods of 
work, admissibility of evidence, § 519, p 112 
Fair Labor Standards Act, application to mill 
woikers, § 151(9), p 657 

Guarding machinery, statutes requiiing as ap¬ 
plying to, § 232, p 982 
Independent contractor, operator as, § 3(9) 
Servant as embracing persons woiking in, § 1, 
p 26, n 15 

Washrooms, validity of statute requiiing, § 24 

Mines and mining. 

Agents, notice to of dangerous condition as no¬ 
tice to master, § 248 
Assumption of risk, ante 

Blasting operations, care required in regulating 
time and manner, § 222, p 943 
Gheckweighman, statute authorizing miners to 
employ, § 158 

Gompulsory employees under statute relating to 
safety of miners, liability for injuries as re¬ 
sult of acts or omissions of, § 190 
Gonstruction of statute enacted for protection 
of miners respecting place of woik, § 222, p. 
939 

Gontiibutory negligence, ante 
Elevatois, care required m furnishing and main¬ 
taining, § 222, p 941 

Entries and passageways, care required m keep¬ 
ing in safe condition, § 222, p 939 
Escapements, duty of opeiator to ptovide, § 222, 
p 942 

Fair Labor Standards Act, 

Application to employers engaged in, § 151(7), 
p 642; § 151(9), p 657 
Production of goods for commeice within 
coverage, § 151(9), p 651 
Fellow servants, ante 

Fire boss, notice to of dangerous condition as 
notice to master, § 248 

Foremen, statutory provisions as absolving oper¬ 
ator fiom duty to fuimsh safe place to work, 
§ 222, p. 940 

Gas accumulation, inspection against, § 235, p. 
993 

Hoists, care required in furnishing and maiz^ 
taming, § 222, p 941 
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JIfines and mining—Continued, 

Inderciident c<iiitic''Ctois, 

Duty of keeping iii reasonably safe condition 
foi employee of, § OO;; 

Liability lor acts oi omissions of, § 584, p 
35G 

Opointor as, § 3(t)) 

Inspection, statutory requirements, § 235, p 003 
July question, § 533, pp 1(10, Ifil, § 634, pp 184, 
185 

Latent defects or dangers in roofs of, duty of em¬ 
ployees to inspect foi, S 381 
Noxious gases, duty of operator to keep free 
from, § 222, p 042 

Ownership rights in as between employer and 
employee, § 74 
Propping or timbering roof, 

Duty of master, § 222, p 940 
Negligence of master, juiy question, § 534, p 
185 

Proximate cause of injury to servant, § 259 
Jury questions, § 533, p 160 
Refuge places^ duty oi operator to piovide, § 222, 
p 942 

Rules and regulations for protection of seivants, 
assumption of observance, § 456, p 1293 
Safe place to work. 

Care required of master, § 222, pp 038-044 
Evidence, § 524, p 130 
Fellow servant rules, § 333, p 1115 
July question, § 534, p 185 
Signalling system, statutory piovision, § 264 
Smoke, statutory provisions requiring elimina¬ 
tion, § 222, p 942 

Statutory provisions regulating employment, § 
14, p 06 

Inspection, § 235, p 003 
Protection of employees m, § 222, p 038 
Safe condition of roofs of passageways, S 222, 
p 041 

Signalling system, § 264 
Ventilation, § 22^ p 042 

Teim servant as embiacing peisons working m, 
§ 1, p 26, n. 15 
Ventilation, 

Assumption of risks, § 369, p 1172; S 390, pw 
1205 

Duty of operator to furnish, § 222, p 042 
Violation of statute, proximate cause of injury 
to servant, jury question, § 533, p 161 
Wages of employees of lessee, bond to secuie, con¬ 
struction of statute, § 154 
Warning and instructing servant. 

Dangers fiom fall of walls or roof, § 303 
Experienced workers^ i 205 
Inexperienced or youthful servants, § 306^ p. 
1067 

Statutory provisions, f 289 
Washrooms, validity of statute requiring, S 24 
Minimum payment clauses, contracts of employment, 
validity, § 110, p. 548 
Minimum wages. 

Actions for, §S 160(1), 160(2), 160(3), 160(5); | 
160(8), pp. 790, 794, 705, § 160(12) 

Amount of recovery, § 160(12) 

Back wages, actions to recover, § 160(1) 


Minimum wages—Continued, 

Bonus, liability tor additional compensation as 
chargeable against, § ]()<)( 12) 

Burden of proof, actions for, § 129, p 578; § 
360(8), p 700 

Conditions pnvodont to action for, § 160(3) 
Delonses, actions tor, § 160(5) 

Evidence m action for, § 160(8), pp 794, 705 
Fair Labor Standaids Act, ante 
Federal govoiiimcnt contracts, prevailing wage, § 
155, p 754 

Good faith, defense of in action for, § 160(5) 
Infants, burden of proof in action involving, i 
160(8), p. 789, n 9 

Inquiry respecting prevailing rates, public em¬ 
ployees or employees on public woiks, § 1753, 
p 751 

Intel est, § 1G(K12) 

Juiisdiction of action for, § 360(2) 

Legislate e power to estabbsb, § 151(2) 

Minor employees, § 152, pp 741-746 
Nature of actions for, § 16(K1) 

Ovcitime pay, generally, post 
Poital-to-poital pay, geneiully, post 
Piovailiug wage, public employees and em¬ 
ployees on public works, actions for, § 100 
( 1 ) 

Sweatshop occupation, § 151(1), p 623 
Women, huiden of proof in action involving, § 
100(8), p 780, n 9 

Milling Mines and mining, ante 

Mining railioads, fellow servants, statiitoiy piovi- 
sions, § 347 

Mmoiity unions. 

Peaceful picketing plant and employer enteiing 
into closed shop agreement with union, § 28 
(ID), P 155 

Representation for collective bargaining, § 28(26), 
p 166; § 28(35), p. 184 
Strikes, § 28(18) 

Minors Infants^ generaUy, ante 

Mischievous acts, injuries to third persons, liability 
of master under lespondeat superior doctiiiie, S 
574, p. 327 

Misconduct of servant, 

Discharge on ground of, § 42, p 429 
Wages, 

Deductions on account of, § 134 
Forfeituie, evidence, § 129, p 587 

Misfeasance, injuries to thud poisons, peisonal lia¬ 
bility of servant for acts of, § 677, p 347 

Misjoinder of parties, acljon for miuiics to servants, 
§ 488 

Misleading insti uctions, action for inj'unes to serv¬ 
ants, § 538, p 237 

Misrepiebentations, employment contiact. 

Modification as affected, § 0, p 80, n 63 
Validity, § 6, p 67 

Mistake, 

Discharge of employee, defense of in action for 
wrongful discharge, § 51 

Relief and benefit departments or associations, 
acceptance of benefits under, § 170, p 839 
Wages, overpayment secured through, lecovery 
back, § 120, p. 561 

Mistake of judgment, contributory negligence, § 4o(> 
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Mitigation of damages, 

Back pay award to reinstated employees, $ 28 
(119), p 344 

Contributory negligence, instruction as to juiy, 
§ 540, p 260 
Discharge of employee. 

Breach of contract between employei and em¬ 
ployee’s representative, § 28(120) 
Failure to issue service letter required by 
statute, § 44, p 439 
Malicious procurement, § 632 
Wages, doctrine as applicable in action for, § 
137 

Wrongful discharge, post 

Mixed questions of law and fact, jury questions in 
actions for injuiies to servants, § 529 
Mobs, protection of employee from violence, duty of 
employer, § 189 
Modification, 

Employment contracts, § 9, pp 79-82 
Judgments oi decree, labor relations boards, en¬ 
forcements of order, § 28(143) 

Momentary forgetfulness, contributory negligence, § 
436 

Money had and received, relief and benefit depart¬ 
ments or associations, action for to recover ben¬ 
efit, S 169, p 835 
Money, wages, 

Constitutional and statutory provisions, § 157, p 
765 

Bight to payment in, § 120, p 561 
Month, independent contractor paid by, $ 3(8) 

Month to month employment. 

Termination of employment, § 30; S 31, p. 413 
Wages, 

Actions to recover, § 122 

Jury question, § 131, p 591 
Time for payment, § 119 

Mooring lines, contributory negligence, inspection for 
latent detects or dangers, § 447, p 1271 
Moot orders. National Labor Belations Board, § 28 
(113) 

Moot questions^ Labor Belations Boards and Gommis- 
sions» 

Laches, § 28(76) 

Proceedings to enforce or review orders of, § 28 
(132), pp 371-374 

Moral turpitude, discharge of employee on ground 
of, § 42, p 430 

Mortgages, laborer’s lien, priority, § 148 
Motive, 

Discharge of employee, § 44, p 435 
Injuries to third persons, liability of master un¬ 
der respondeat superior doctrine for willful 
or malicious acts, § 572 
Motor transportation. 

Fair Labor Standards Act, 

Exemption from overtime requirements of 
employees, S 151(20), p 690 
Exemption of employees of bus earners, § 
151(18) 

Federal Employers’ Liability Act, application, § 
173, p 848, n 52 

Interstate commerce. Railway Labor Act as ap¬ 
plying to labor relations, S 28(5) 

Overtime pay of bus drivers, waiting period be¬ 
tween tups, { 151(28), p. 718, n 55 


Motor vehicles. 

Assumption of risk, 

Knowledge of danger, § 300, p 1206 
July quebtion^, § 530, p 214 
Conti ibutoiy negligence, inspcctjon for latent de¬ 
fects or dangers, § 447, p 1270 
Fellow servants, negligence in operating. Jury 
questions, § 535, p 209 

Jury question, § 534, p 176; § j35, p 209, § 536, 
p 214 

Motor transportation, ante 
Safety appliances, duty to equip, § 218 
Truckmen, generally, post 
Moving cais. 

Contributory negligence, coupling, § 453, p 1281 
Fellow employees, warning of, § 333, p 1123 
Moving machmeiy, warning or instructing serwant, 
obvious danger coming into contact with, § 206 
Mules, contributory negligence, inspection for latent 
dangei, § 447, p 1271 

Multiplicity of suits, Fair Laboi Standards Act, rep¬ 
resentative suits to avoid, § 160(6), p 780 
Municipal corporations. 

Fellow servants, doctrine as applicable to em¬ 
ployees of, § 322 

Hospitalization for injured employees, § 162, n 
39 

Minimum wages, laborers employed by city or 
contiactois in city work, § 153, p 747 
Mutiny, discharge of employees because of participa¬ 
tion m stnke on board ship, reinstatement, § 28 
(119), p 342 

Mutual agreements, termination of relation by, § 33 
Mutual aid or protection, conceited activities of em¬ 
ployees for purpose of, § 28(17) 

Mutual benefit associations, medical and surgical 
treatment, hospital associations formed to pio- 
vide as, § 163, p 817 
Mutual consent, employment contracts. 

Modification, § 0, p 80 
Bescission, § 9, p 81 
Mutuality, 

(jOllective bargaining contract, want of as af^cc^ 
ing validity, § 28(37) 

Employment contract, § 2, p 32, § 6, p 66 
Permanent or life employment, § 6, p 70 
National Industrial Recovery Act, 

Hours of labor, validity of pi ovisions i elating to, 
§ 15, p 101 

Minimum wages, § 151(25) 

Validity, § 14, p 97; § 15. p 101; § 151(2) 

Wages, §§ 151(2), 151(25) 

National Labor Relations Act, § 28(2), p 114 

Administrative remedy, exhaustion before re¬ 
sort to court, § 28(71), p 253 
Agents, responsibility of employer foi acts, § 28 
(14), pp 141-145 

Agricultural laborers, exclusion from teim em¬ 
ployee, i 28(12) 

Amendment or repeal, § 28(4) 

Board National Labor Relations Board, gener¬ 
ally, post 

Burden of proof, proceedings to prevent unfair 
labor practices, § 28(93), p 281 
Certification of bargaining representative, 8 ^ 
(34) 
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National Labor Relations Act—Continued, 

Closed shop agreement, § 28(40), p 104 

Conceited activities ot union foi purpose of 
gaining, § 28(19), p 152, n G 
Discharges under agreement with company 
dominated union as violation of, § 28 
(41), p 199 

Collective bargaining, § 28(2), p 115, § 28(20) 
Conduct ol procoedmgs, 28(23), 28(32) 
Duty of employer to baigam, § 28(21) 

Pei sons authorized to conduct negotiations, 

§ 28(20), p 108 

Proof of authority of lepresentative, § 28(27) 
Rec'ognition of chosen rcpicsentative of em¬ 
ployees § 28(24) 

Repiesentative loi, § 28(24) 

Secuiing right, § 28(15), p 145 
Complaint under, function, § 28(80), p 277 
Concerted activities nf omplovo(*s for mutual aid 
or protection, §§ 28(17), 28(J8) 

Contempt, lelu&al to obey ordei of court requir¬ 
ing appearance befoie boaid and pioduction 
oi evidence, § 28(81) 

Gouits, exhaustion ol administiative lemedy be¬ 
fore resoit to, § 28(71), p 253 
Dischaige of employee. 

Refusal to reinstate as unfair labor practice, 
§ 28(51), p 226 

Right of employer, S 28(49), p 219 
Domestic service, exclusion of persons engaged 
in, S 28(12) 

Employee oiganizations, protection of right to 
oiganizc, § 28(15), p 145 
Employees within meaning of, §§ 28(11), 28(12) 
Termination or cessation of employment, § 28 

(13) 

Employer within meaning of, § 2S<10) 

Enforcement of subpoena issued pursuant to, S 
28(81) 

Farm employees, exclusion, § 28(12) 

Foiemeu, 

Application, § 28(12) 

Rei^nsibility oi employer for acts of, § 28 

(14) , pp 141-145 

Freedom of speech as affected, § 28(55) 
Grievances, power of bai gaining agent to handle, 
§ 28(35), p 186 

Hearing and deteimination of proceedings for 
enforcement or leview ot oiders of Board, 
§ 28(133), p 375 
Hearings under, § 28(102) 

Independent unions, piotection of nghts, § 28 
(15), p. 147 

Inspectors as employees within, § 28(12), p 139, 
n. 62 

Intel state commerce, confinement and applica¬ 
tion to disputes interfering with, § 28(9), pp 
128-134 

Labor disputes, controversies included, § 28(16) 
Linutation of actions, enforcement of ordei, § 28 
(125) 

Mates on vessels as employees within, § 28(12) 
Omnibus Older of boaid enjoining violation, § 
28(129), p 365 

Peaceful picketing, § 28(19), p 155 
Production of books and records, § 28(81) 


National Laboi Relations Act—Continued, 

Piomotion Ol demotion of employees, regulation 
ol, § 28(58) 

Public employment, exception, § 28(7) 

Regulatory provisions, § 28(2), p 114 
Reinstatement of employccb, authoiity to ordei 
under, § 28(119), p 335 

Remedy for violation, exclusive initial lemcdy, § 
28(69) 

Report and recommendations of trial examiner, 
§ 28(106) 

Self-oiganization of employees, piotection of 
rights, § 28(15), p 145 
Shutdown, piohibition against, § 28(61) 

State statutes as supcibcdcd by, § 28(3), p 123 
Sti‘ilces, 

Participating in as termination of employ¬ 
ment, § 28(13) 

Right of employees to engage in, § 28(18) 
Subpoenas, power to issue under, | 28(81) 
Supervisory personnel, § 28(12) 

Responsibility of employer for acts of, § 28 
(14). pp 141-145 

Trial examiner, conduct of hearing by, § 28(164) 
Unfair labor practices, genet ally, post 
Validity, § 28(3), p 120 

National Labor Relations Boaid, 

See, also. Labor rclaiions boaids or commis¬ 
sions, generally, ante 

Abandonment of proceedings befoie, § 28(79) 
Actions, capacity to sue and bo sued, § 28(65) 
Adjustment of labor disputes, § 28(69) 
Administrative function, § 28(G5) 

Administiative remedies. 

Exclusive and initial lemodies for violation 
of act, § 28(69) 

Exhaustion before resort to couit, § 28(71), 
p 253 

Advisory lecommcndations by tiial examiner, § 
28(106) 

Affirmative relief, discretion as to, § 28(110), p 
321, n 82 

Agents or assistants, § 28(66) 

Conduct of hearmgs by, § 28(104) 
Amendment, 

Order and findings, § 28(116) 

Rules and regulations, § 28(68) 

Answer to petition for enfoi cement of order, § 
28(127) 

Appeal Review of ordei s, post, this head 
Assigns of employer, orders as running against, 
§ 28(114) 

Attoineys, power to employ such employees, § 
28(66) 

Authority to shape or control course of negotia¬ 
tions, § 28(23) 

Back pay, power to deteimme amount, § 28(119), 
p 343 

Back pay orders, 

Discretion, § 28(133), p 377 
Modification, § 28(133), p 380, n 47 
Power to enter, § 28(119), pp 335-345 
Ballots on election of baigaining repiesentative, 
directions as to names on, § 28(33), p. 180 
Bargaining repiesentative, 

Determination of choice, { 28(25), p 165 
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National Labor Relations Board—Continued, 
Bargaining representative—Continued, 

Labor organization filing charges as required 
to be capable of acting as, § 28(S3) 
Bargaining unit, decision in respect of entitled 
to weight, § 28(133), p 381 
Bias of trial examiner, 

Conclii<4ivene&s of findings as to, § 2S(13G), p 
3S9 

Oidei as invalidated by, § 28(120), p 307 
Remand to board on ground of, § 28(137), p 
401, n 77 

Bill of particulars, harmless error in denial of, 
§ 28(129), p 368 
Blanket oi der, § 28(111), p 325 
Body corporate, § 28(65) 

Capacity to sue or be sued, § 28(65) 

Cease and desist ordeis, unfair labor practices, S 
28(110), pp 321-324 

Cessation of practices as precluding older, § 
28(113) 

Employer dominated unions, § 28(118), pp 
332-333 

Findings as basis for, § 28(111), p 328 
Persons against whom order runs, § 28(114) 
Posting notice of, § 28(117) 

Scope of, § 28(111), p 325 
Subject to review, § 28(133), p 377, n 28 
Charges, 

Condition precedent to issuance of complaint, 
§ 28(75) 

Persons authoiized to file, § 28(83) 
Circumsfantial evidence, exclusive power to pass 
on weight of, § 28(136) 

Collective baigaining, 

Certification as bargaining representative, 
petition for, § 28(31) 

Disregarding results of election of lepresen- 
tative, § 28(33), p 182 

Election of representative, ordeiing, S 28(33), 
p 178 

Jurisdiction to determine disputes concern¬ 
ing authority to represent employees, § 
28(29) 

Order requiiing employer to engage In, find- 
mgs as basis, § 28(111), p 328 
Petition for certification as repiesentative^ S 
28(31) 

Power to, 

Designate person to conduct negotiation, 

§28(26), p 168 

Determine appropriate bargaining unit, 
§ 28(28), p 171 

Enter order protecting right, § 28(110), p 
321 

Order employer to engage in, § 28(110), 
p 322 

Place contiacts, § 28(66) 

Proceeding for deteimination of bargaining 
lepreseiitative, § 28(30) 

CJommnmcations of, lemcdies of employees under, 
§ 28(69) 

Compelling production of evidence, § 28(81) 
Competency of evidence, enforcement of orders 
ofTected, § 28(136), p 396 
Complaint, 

Condition precedent to issuance, § 28(75) 


National Labor Relations Board—Continued, 
Complaint—Continued, 

Perbons who may lodge wiih, § 28(83) 
Con«.lusious of fact, conclusiveness, § 28(136), p, 
389 

Conclusivcness of findings of fact, piocoedings to 
eiifoice or review oidei of, § 28(136), p 384 
Ckinclasiveness of older, § 28(116) 

Condition precedent to issuance of complaints, i 
28(75) 

Conflicting evidence, exclusive powei to pass on 
weight of, § 28(136) 

Conflicting lurisdiction of labor disputes, § 28 
(74), p 260 

Gonjectuie, conclusiveness of findings resting on, 
§ 28(136), p 394 

Consent, entry of order on, § 28(11^ 
Construction of orders, § 28(115) 

Reinstatement orders, § 2^119), pi 336 
Construction of own rule, § 2Slb8) 

Contempt, violation of orders, § 28(111), p 324 
Continuance, proceeding before, § 28(77) 
Gontmiimg eftect of orders, piesumption, § 28 
(116) 

Controverted questions of fact, determination of, 
§ 28(136), p 387 

Coirecting record filed m couit, § 28(128) 

Costs, review of order, § 28(128) 

Crafts and classes of railroad employees as 
unions for collective bai gaming, discretion as 
to, § 28(28^, p 171 

Creditability of witnesses, power to deteinune, f 
28(136), p 387 

Cross-examination of witnesses, § 28(80) 

Harmless erior in refusal to permit, § 28 
(129), p 368 

Delegation of power, selection of appropriate 
collective bargaining units, § 28(28), p 172 
Depositions, review of order or award by court, 
§ 28(122), p 353 

Deteimination of issues, § 26(107) 

Dibagrecments of within board, oondnsiveness 
of findings, § 28(136), p 389 
Disclosuie of deliberations m reaching decision, 
§ 28(107) 

Discontinuance of oppressive acts against em¬ 
ployees^ power to order, § 28(110), p. 322 
Disci etion. 

Abandonment of proceeding before, § 28(79) 
Amount of back pay award, § 28(119), p: 343 
Continuance of proceedings, § 28(77) 
Disestablishment of employer dominated 
muon, § 28(118), p 333 
Examination of witnesses, § 28(80) 
Interference with exercise by courts, S 28 
(133), p 378 

Intervendon and proceeding before, § 28(88) 
Orders issued and relief directed, § 28(110), 
p 321 

Procedure for choosing bargaining repre¬ 
sentatives by employees, § 28(29) 
Reinstatement of employees^ § 28(119), ppw 
336, 340 

Selection of appropriate collective bargam- 
ing unit, § 28(28), p 172 
Fmduig of court, § ^133), pi 381 
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National Labor Relations Boaid—Continued, 

liisestablishmont of employer dominated unions, 
§ 28(118), pp 33a-«l5; § 28(133), p 377, n 
27 

Dismissal of charges, § 28(7!» 

Due piocoss, setting aside or refusal to enforce 
Older issued without, § 28(129), p 36i5 
Election of bargaining repiescntative, oi dering, 
§ 28(33), p 178 
Employer dominated unions, 

Determination on request foi certification of 
bargaining representative, § 28(32) 
Orders in respect of, § 28(118), pp 332-335 
Enforcement of orders* § 28(122), p 361 
Answer to petition, § 2^127) 

Bias or prejudice as precluding, § 28(129), 
p 307 

Oonclusiveness of flndmgs and proceedings 
lor, § 28(136), p 384 

Dismissal of petition as res judicata, § 28 
(129), p 366 

Grounds for refusal, § 28(133), p 379 
Ilaiinlcss error as precluding, § 28(129), p 
dOT 

Hearing and determination of proceedings 
for, I 28(133), p 375 

Judgment or decrees of enforcement, § 28 
(133), p. 380 

Modification of vacation, $ 28(143) 
Jurisdiction of proceedings, § 28(122), p 862 
Limitations and laches, § 28(126) 

Paities to proceedings, f 28(126) 

Pleadings, § 28(127) 

Presentation of objection to order for first 
time m proceedings for, { 28(131) 
Questions presented in proceeding for, § 28 
(129), p 362 

Remand to board, {§ 28(137)-28a39), pp 400- 
405 

Establishment, S 28(2), p. 116 
Estoppel, 

Grounds of attack on order, estoi^l to as¬ 
sert, § 28(129), p 3GG 

Precluding ordering cessation of unfair labor 
practices, § 28(112) 

Evidence, 

Charges filed with as proof, § 28(75) 
Coiupellmg production of, § 28(81) 

Finding supjiorled by, § 28(108) 

Haimlcss erroi in admission or exclusion, 
enforcement of oidor as piecluded, § 
28(129), p 367 

Order in conformity with and supported by, 
i 28(111), p 327 

Remand to board for taking of additional 
evidence, § 28(130) 

Review by courts, § 28(130) 

Weight and sufficiency, § 28(95), p. 286; S 
28(107); § 28(136), p 391 
Examination of witnesses, nght of, § 28(80) 
Examiner. Trial Examiner, post, thus head 
Exclusive Jurisdiction, 

Proceedings to enforce or review order, § 
28(122), p 362 

Settlement of labor dii^utes, § 28(74), p 259 
Fact questions, power to determine, § 28(107) 


National Labor Relations Board—^Continued, 

Pair hoarirg, 28(102) 

Bark pay awai d, § 28(119), p 343 
luqiiii.^ iLtu on ic\ie\v oL oidei, § 28(120), p. 
3li0 

Filing oi charge of iiiiraii laboi practices as con¬ 
dition piccodcnt to issuance of complaint, 
§ 28(75) 

Bhnal oi Jers, icviow, § 28(124) 

Findings of tact, 

CoiKliisiveiicsH in piococrlings to enforce a 
1C view order of, § 28(130, p 384 
Delegation of duty to trial examiner, §§ 28 
(100), 28(108) 

Du tv ol making, $ 28(108) 

Enfoi’cemciit of older not based on proper 
findings, § 28(133), p 379 
Exaniiiiation in proceedings for enforcement 
or review of order, § 28(129), p 363 
Ciders In conformity with, § 28(111), p 327 
Refusal to enforoe order not based on, § 28 
(133), p 379 

Setting aside as without support in evidence, 
§ 28(130), p 391 

Foreign commerce, unfair labor practices affect¬ 
ing, jurisdiction, § 28(74), p 268, n 25 
Form of orders, § 28(110), p 323 
Forma pauperis, review ol proceedings in, § 28 
(128) 

Foimal findings of fact, § 28(108) 

Functions, § 28(05) 

Good faith of employer, authority to determine, 
§ 28(23) 

Haimlcss error, enforcement of order as preclud¬ 
ed, § 28(129), p. 307 
Hearings, 

Officials or agents authorized to conduct, § 
28(104) 

Prerequisite to certification of bargaimng rep¬ 
resentative, § 28(32) 

Proceedings for enforcement of review of or¬ 
ders, § 28(133), p 375 
Bight of parties, § 28(102) 

Hearsay, conclusiveness of findings based on, § 
28(136), p 394 

Hiring, power to require employer to hue in ac¬ 
cordance with reinstatement oidcr, § 28(119), 
p 338 

Incompetent evidence, conclusivencss of finding 
resting on, § 28(136), p 39() 

Inferences, concliisiveness ot findings based on, 
§ 28(136), p 389 

Injunction, power to restrain unlawful labor 
practices, § 28(111), p 324 
Interrogatories, review by court, § 28(122), p 353 
Interstate commeice, 

Jurisdiction of labor disputes affecting, 
§28(74), p 258 

Unfair labor practices affecting jurisdiction, 
§ 28(74), p 258, n 25 

Intervention m proceedings before, § 28(86) 
Investigations, determination of bargaining rep- 
leseiitative, § 28(30) 

Issues presented, older limited to disposition of, 
§ 28(111), p 327 

Judiaal enlorcement of orders or awards, § 28 
(122), p 351 
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National Labor Relations Board—Continued, 

Judicial functions, § 28(06) 

Jurisdiction, J 28(74), pp 258, 262 

Deteimiiiation in proceedings for enforce¬ 
ment or review of orders, § 28(129), p 
362 

Proceedings for enforcement of order, § 28 
(122), p 352 

Review of order or award, § 28(122), p 353 
Settlement of labor disputes, § 28(74), p 258 
Laches, enf 01 cement of order, § 28(125) 

Landlord and tenant, jurisdiction over relation¬ 
ship, § 28(74), p 258, n 17 

Layoff, interference in case of discrimination, § 
28(50) 

Liniitaliou of actions, enfoi cement of orders, § 
28(125) 

Limitalioii on proceedings before, § 28(76) 

Losb ojt juiibdiction, § 28(74), p 260 
^lanagcrial powers, § 2S(GG) 

Mental process in leaching conclusions, inquiry 
into by court, § 28(129), p 364' 

Modification of decree of enforcement of orders, 
§28(143) 

Modification of orders. 

Parties to proceeding, § 28(126) 

Power of courts, § 28(133), p 380 
Review by court, § 28(122), p 351 
Moot orders, § 28(113) 

Nature of orders, § 2^10), p 323 
Negative relief, discretion, § 28(110), p. 321, n 82 
Objections^ presentation in proceedings before 
board as condition precedent to review of 
order, § 28(131) 

Omnibus older, 

Restraining employer from interfering with 
rights of employees, § 28(111), p 326 
Review, § 28(120), p 365 
Orders, 

Construction, § 28(115) 

Remstatement orders, § 28(119), p 336 
Employer dominated unions, disestablishment, 
§ 28(118), pp 332-335 
Enforcement of orders, ante, this head 
Modification by court, § 28(133), p 380 
Modification or setting aside, § 28(122), p 
351; § 28(133), p 380 
Moot order, § 28(113) 

Nature and foim, § 28(110), p. 323 
Operation and effect, § 28(116) 

Persons against whom order runs, § 28(114) 
Posting by employer, § 28(117) 

Power to enter order protecting right, § 28 
(110), p 321 

Review by court, § 28(122), p 351 
Scope of, § 28(111), pp 324r-328 
Service of, § 28(110), p 324 
Setting aside by court, § 28(133), p 380 
SupeiTisory power or control by court, § 
28(120). p 363 
Time for, § 28(110), p 323 
Parties, 

Enforcement or review of orders, § 28(126) 
Pioceedings before, §§ 28(83>-28(88), pp. 269- 
274 

Review of orders, parties in proceedings, § 
28(120) 


National Labor Relations Board—Continued, 

Petition to enforce review order, juiisdiction of 
court, § 28(122), p 353 
Place of hearing, § 28(102) 

Pleadings, 

Euforcement of orders, § 28(127) 

Findings contoiming to, § 28(108) 

Order confoiming to, § 28(111), p 327 
Reinstatement and back pay, § 28(119), p 
337 

Posting of order by employer, § 28(117) 

Powers and duties, § 28(66) 

Preferential hiiiug risk, power to requiie em¬ 
ployees entitled to reinstatement to be placed 
on, § 28(110), p 338 
Preferential list. 

Discretion in placing employees participat¬ 
ing in strike on, § 28(133), p 377, n 27 
Prejudice as invalidating order, § 28(129), p 367 
Preliminaiy investigation, subpoenas, § 28(81) 
Presentation of objection in pioceedings before 
board as condition precedent to rei lew of ol¬ 
der. § 28(131) 

Princijial office, § 28(67) 

Proof, chaige of unfair labor practice filed as, 
§ 28(75) 

Public reparation orders, awards as, § 28(110), 
p 323 

Punishment for past wrongs or errors, § 28(110), 
p 322 

Question of fact, power to pass on and determine 
controverted question, § 28(136), p 387 
Quesbons of law, 

Decision on as condusive on court, § 28(129), 
p 364 

Weight given to Judgment of, § 28(133), p 378 
Reimbursement of employees. 

Discretion, § 28(133), p 377, n 27 
Dues of company dominated union, powei 
to order, § 28(118), p 335 

Reinstatement of dismissed proceedings, § 28 
(79) 

Reinstatement of employees, § 28(119), pp 335- 
345 

Discretion, § 28(133), p 377, n 27 
Remand to board, §§ 28(137)-28(130), pp 400-405 
Remedial powers, § 28(110), p 322 
Reopemng case, § 28(102) 

Res judicata, 

Dismissal of petition for enforcement of or¬ 
der. § 28(129), p 365 

Order for cessation of unfair labor prac- 
Uces, § 28(112) 

Restitution, back pay award confined to, § 28 
(119), p 343 

Retribution for past wrongs or errors, power to 
order, § 28(110), p 322 
Review of orders, § 28(122), p 351 

Oonclusiveness of findings on, § 28(136), p 384 
Cost, § 28(128) 

Estoppel to assert particular grounds, § 28 
(129), p 366 

•Foima pauperis, § 28(128) 

Hearing and cleteimination, § 28(133), p 375 
Jui isdiclion, § 28(122), p 353 
Parties, § 28(126) 
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National Labor Relations Board—Continued, 

Re\ie\v oC oiders—Continued, 

Presentation ot obicction in proceeding before 
boaid, § 28(131) 

Questions presented, § 28(129), p 362 
Record of ptoceedings before board to be filed 
in couit, § 28(128) 

Remand to board, § 28(137)-2S(139), pp 4(X>- 
405 

RepiCbentation pioceedings, § 28(124) 

Sevoial gioiiiids as basis foi decision, § 28 
(129) 

•Waivoi of giounds, § 28(120), p 306 
Rules and legulatinns, 

Powei to iiitcipiet and amend or set aside, 
§ 28(G8) 

Fowei to make, § 28(68) 

Rumor, conclusivencss of findings based on evi¬ 
dence consisting of, § 28(13(i) 

Selection of bai'^aiiiing agent, discretion as bind¬ 
ing of courts, § 28(133), p 381 
Sclf-organnation of employees, 

Powei to entei order protecting right, § 28 
(110), p 321 

Pievontiun of employer from dominating or 
inteifcnng, § 28«i4) 

Service of oideis, § 28(110), p 324 
Setting aside, 

Deciee lor enforcement of oideis, § 28(143) 
Older and findings, § 28(116), § 28(333), p 
380 

Parties to proceedings, § 28(126) 

Review by court, § 28(122), p 351 
Speculation, findings based on, concliisiveness, § 
28(136), p 301 

'Stipulation, entiy of older on, § 28(116) 

Enfoiconiciit of older entered on, § 28(133), 
p 378, n 29 

Strikes, 

Juiisdiction over labor disputes as affected by 
continued strike, § 28(74), p. 258, n 22 
Fending proceedings before State Boaid 
chaignig illegality as precluding proceed¬ 
ing against employer, § 28(70) 

Power lo Older employer to reinstate striker, 
§ 28(110), p 3:18 
Subpoena, 

llaimloss error in denial of request for, § 28 

(120), p 3(>8 

Power to issue, § 28(81) 

Review of order or award by court, § 28^122), 
p 353 

■Substantial evidence as sufiTicicnt to make findt igs 
conclusive, § 28(136), p 393 
Succcssots of employer, orders as running against, 
§ 28(114) 

Sajiervjsory powers, S 28(06) 

Court over orders, § 28(129), p 303 
Supplementing recozd filed in couit, § 28(128) 
'Suppiession of oppiessive acts against employees, 
power to order, § 28(110), p 322 
Surmise, findings of fact based on, conclusive- 
ness, § 28(13(5), pp 391. 39* 

Suspension of rules, power to suspend, § 28(08) 
Suspicion, findings based on, couclusivcness, § 
28(136), p 391 

57C JS-77 


National Labor Relations Board—Continued, 

Tezmination of proceedings beloie, § 28(79) 
Time for older, S 28(110), p 323 
Transcript of recoid, ceitification and filing in 
couit, § 28(128) 

Trial examine/. 

Bias or prejudice, § 28(105) 

Concliisiveness of findings, § 28(1301, p. 
387 

Invalidating order of board, § 28(129), p^ 
367 

Remand to board on ground of, § 28(137) 
p 477 

■Conduct of bearing, § 28(1941 
Delegation of duty of making findings of 
fact, § 28(109) 

Disagieement with as affecting conclusive¬ 
ncss of findings, § 28(136), p 389 
DiscietJon as to conduct of hearing, § 28(105) 
'Disci etinn as to examination of witnesses, § 
28(80) 

Production of books and records before, § 28 
(81) 

Report and recommendation, § 28(106) 
Unfair labor practices, generally, post 
Waiver, 

Findings of fact, § 28(108) 

Giounds of attack on order of, § 28(120), p 
3G6 

Weight and snfliciency of evidence. 

Exclusive power to pass on, § 28(130), p 386 
Findings supported by sulficicut evidence, i 
28(136), p 391 
Witnesses, 

Examination and proceedings befoie, § 28(80) 
Exclusive power to dctcriuinc creditability, 8 
28(136), p 387 

Haimless enor in examination of, § 28(129), 
p 368 

Written charges of unfair labor practices, condi¬ 
tions precedent to issuance of complaint, S 
28(^5) 

National umdiation board, § 28(2), p 117 

Bargaining icprcsentntives discretion in selection 
of, § 28(133), p 382 

Certiiication of bargaining repicsentative, § 28 
(34) 

Ckincliisiveuess ol findings supported by evidenc*e, 
§ 28(136), p 397 

Condition precedent to pioceedings before, § 28(75) 
Eligibility for paiticipatum in election oJ baigam- 
ing roprescntalive, § 28(33), p 179 
Evidence, sufficiency to sustain findings, § 28(95), 

p 288 

Jurisdiction, § 28(74), p 262 
Parties to proceedings before, § 28(85) 

Reduction of wages pending controversy before, 
§ 138 

Review of orders, § 28(124) 

National Railroad Adiustment Board, 

Action to enfoice award, § 28(122), p. 353; §§ 28 
(127), 28(135) 

Arbitration award, binding effect, § 28(121), pp. 
348, 349 

Burden of pi oof, action to enforce award, § 28 
(135) 
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National Bailroad Adjustnimt Board—Ck>ntLnued, 
Oollective bargaining agreements, weight given to 
determination on construction ot, § 28(133), 
p 383 

Complaint m action to enforce order of, S 28 
(127) 

Gonclusiveness of decisions and findings, § 28 
(136), pp 396, 397 

Condition precedent to proceeding before, § 28 
(75) 

Enforcement of award by, § 28(122), p 353 
Bui den of proof in action for, § 28(135) 
Hearing and determination in action for, § 
28(133), p 382 

Judgment enforcing or setting aside order, § 
28(133), p 382 
Limitations, § 28(125) 

Presentation of objection for first time in pro¬ 
ceedings for, § 28(131) 

Pnma fame evidence, action to enforce, § 28 
(136), p 397 

Enf 01 cement of older, complaint in action to en¬ 
force, § 28(127) 

Evidence, suffiuency to sustain findings, § 28(95). 

p 288 

Findings, conclusiveness, $ 28(136), p 397 

Intervention in pioceediug before, § 28(86) 
Notice of hearing as waived by, § 28(87) 
Junsdjction, refusal to enforce award granted 
without, § 28(129), p 368 

Limitation of actions, enforcement of award, § 28 
(125) 

Notice of hearing before, § 28(87) 

Parties to pi oceedmgs before, §§ 28(83), 28(85) 
Powers, §§ 28(66), 28(69) 

Refcience of labor disputes to, § 28(2), p 117 
fiettiiic; aside orders of, § 28(129), p 368 
Judgment setting aside, § 28(133), p 382 
Waivei of notice of hearing lor, intervention as, { 
28(87) 

Withdrawal of dispute submitted to, S 28(121), p 
318 

Natuie of iniury to seivant, 

Evidence, § 505 

Questions ot law and fact, § 533, pp 152-164 
Negativing defenses. 

Assumption of risk, § 492 

Fair Labor Standaids Act, complamt in action 
under, § 160(7), p 787 

Wi^ongful discharge, declaration, petition or com¬ 
plaint in action for, § 52, p 450 

Negligence, 

Assumption of risk, ante 

Basis of action for injuries to servants against 
master, §§ 171, 482 

Burden of proof in action for injuries to serv¬ 
ants, § 501, p 68 

Concurrent negligence, generally, ante 
Oontiibutory negligence, ante 
Customary methods and appliances, questions of 
law and fact, § 534, p 1^ 

Discharge of employee on ground of, § 42, p 431 
Evidence of master’s negligence in action for in¬ 
juries to setvants, § 506, § 524, pp 121-139 
Federal Employees’ Liability Act, ante 
Fellow servants, ante 


Neghgence—Continued, 

Independent contractors, liability for, 8 584, p 
353 

Injuries to third person, generally, ante 
Instructions m actions for, § 546, pp 245-252 
Instrumentality belonging to or piovidcd by third 
poison, jury question, § 534, p 174 
Insufficient force for woik, evidence, S 524, p. 
137 

Last Clear Chance, ante 

Loss from negligence of employee, liability to em¬ 
ployer for, § 79, pp 502-605 
Medical treatment of employee, liability of em¬ 
ployer for, 8 165, pp 820-823 
Burden of pi oof, § 501, p 69 
Questions of law and fact, § 534, p 167 
Methods of work, ante 
Places of woik, generally, post 
■Pleading negligence of master, § 490, p 17-30 
Presumptions in action tor injuries to scivonts, 
§ 501, p 54 

Pioximate cause, generally, i>ost 
Railroads, post 

Questions of law and fact, § 534, pp lO-ir-205 

Rules and regulations, post 

'Safe place to woik, post 

Tools, machinery and appliances, post 

Wages, 

Deductions for negligence of employees, 8 114 
Set-otf ot damages in action to lecovcr, § 126 
Warning and instructing servant, post 
Wealing appaiel deposited in lockeis and de- 
stioyed by flie, civil liability of employer, S 
24 

Youthful servants, questions of law and fact in 
action for injuries, § 534, p 167 
Negotiations for contracts of employment, expenses 
incidental to as recoverable from employer, § 100 
Ncgioes, 

Complamt respecting limitations placed on nmon 
membership, § 28(15), p 148 
Disci iniination by union against Negro members, 
§ 28(121), p 349, n 72 

Net sales, commissions on, construction of contracts 
allowing, § 90, p 520 

New agieomcnt, contract of employment os terminated 
by, § 33 

New trial, injuries to servants, actions for, § 551 
Newsboys, labor relations, statutes dealmg with as 
including, § 28(11) 

Ncvrspapcib, 

Fair Labor Standards Act, 

Appbcation to, § 151(9), pp 642, 657 
Exemption fiom rcquiiemcnts of employees 
ot small weekly or semi-weeldy news¬ 
papers, 8 151(23) 

Independent contiactois, persons employed to de- 
livei, § 3(9); § 584, p 3i)({ 

National Labor Relations Act as applying, § 28 
(0). p 134 
Nominal damages, 

Discliargc of employee, failure to issue service 
letter, § 44, p 438 
Wages, actions to recover, § 137 
Wrongful dischaige, § 58, p 471 
Noni>erformance of sei vices, deductions from wages, 
§ 104 
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Noiipioflt enterprises, labor relations, statutes dealing 
with as apnlving, § 28(6) 

Nonsuit Dismissal and nonsuit generally, post 
Nonunion laboiei, collective bai gaming contracts, 
validity of provisions respecting, § 28(40), p 
102 

Noon lionr, ininnos lo employee leaving piemises dur¬ 
ing, liability of employei, § 180, p 870 
Noiiis-I^Guaidia Act, collective bargaming, § 28(20), 
p 150, n 00 
Notice, 

■See also Knowledge, generally, ante 
Arbitiation, labor disputes, § 28(87) 

Collective bargaining, 

Abrogation of agieement § 28(41), p 198 
Kiection of representative, § 28(3.S), p 178 
Employee as entitled to notice of negotiation 
of contract by repiesentative, § 28(37) 
Condition precedent to action for injuries to seiv- 
ants, § 485 

Dischaige of employee, violation of lule of which 
employee had no notice, § 42, p 433 
Intention, forfeiture of wages for tailuie to give, 
§ 15(1, p 759 

Laboi Relations Board, parties as entitled to no¬ 
tice of pioceeding befoie, § 28(84) 

Medical attention, condition precedent to liability 
of employer for failure to fuinisli, § 163, p 
817 

Rules and icgulations, 

li'orfeiture of wages for violation as requiring 
iiolice, § 103 

Liability for injuries to employee as olTected, 
S 2/4 

Settlements of labor disputes, notice to paities 
in pioceeding betoie, § 28(87) 

Termination of ielation, 

Conti act of employment providing for, § 32, 
p 418 

Indefinite term of employment, § 31, p 415 
Tei iodic employment, § 30 
Sickness of employee as aiTectiiig duties giv¬ 
ing, § 38 

Unfaii labor practices, older of labor lelations 
boaid respecting, employer lequircd to post, § 
28(109), p 318 

Wages and other remuneration, post 
Waiver of Defects m notice of injury to seivant, 
8 485 

Warning and instructing servant, notice of nsk 
as affecting duty, § 285 

Wrongful dischaige under contiact terminable on, 
measure of damages, § 58, p 467 
Noxious lumca, warning employees, duty of employer, 
§ 244, p 1000, n 20 

Noxious ga«^es, mines, duty of operator to keep free 
from, § 222, p 942 
Nuisance, 

Independent contractors, liability for creation of, 
^ nSG. 687 

Respondeat superior, doctrine as applicable in re- 
siKict of Cl cation ol, § 575, p 332 
Numbet of employees. 

Collective bargaining contiacts, validity of pro¬ 
visions, § 28(40), p. 192 
Fellow servants, ante 


Number of employees—Continued, 

InsufHcient force for woik, 

Evidence, § 514 

Pleading negligence m employment of, § 480, 
p 25 

Questions of law and fact, § 533, p 164 
Nurseiy employees, Fair Labor Standards Act, ex¬ 
emption fiom provisions, § 151(17) 

Nurses, 

Assumption of nsk, state hospital or sanitarium, 

§ 375 

Safety and health department maintained by em¬ 
ployer, liability for negligence of, § 165, p 
820 

Obedience, 

Compensation, light of employee os dependent on, 
§ 81 

Conti ibuity negligence, ante 
Evidence of obedience to rules in actions for in- 
luiies to servants, § 519, p 110 
Fellow servants, liability foi injuries to railroad 
employees, statutory piovisioiis, § 352 
Iniuiiub to third persons, liability of master, § 
557 

Oidoi ot master, liability for lujuiies to servant 
I Gsultiug, § 181, p 874 
Obsti uetions, 

IiideiKaident contiactois, liability for injuries 
caused by, § 590, p 304 

Injuiies to thud pi^rsons, liability of master for 
nogligonoc ol servant, § 575, p 338 
Tracks Railroads, post 
Obvious dangers, 

AssumiKion of risk, ante 
Conti ibiitory negligence, ante 
Fellow seiv.mls, duty of supervision as extending 
to, § 329 

Juiy question, § 534, p 189 
Warning or instructing servant, S 296 

Inexpei icnced or youthlul seivant, § 306, p. 
1060 

Occupational diseases, 

Assumption ot risks, § 369, p 1172, § 375 
Care leciuiTOd of master m respect of mjiiiics 
pieventable by exercise of diligence, § 18.3, p 
88Q 

Evidence, action for disability caused by, 8 
511 

Healthful and sanitary place of work, failure to 
fuinish as authorizing reco^ery, § 214, p. 
923 

Legislative power to provide for protection 
against, § 25 

Liability of employer for injuries to seivant 
caused by, § 187 

Limitation of actions, commencement ot peiiods, 
8 487 

Protection of employee against possibility, § 188 
Proximate cause, liability of employer foi In¬ 
jury as dependent on, 8 187 
Question of law or fact, 8 533, p 153, n 60 
Recovery under occupational Diseases Acts, 8 173, 
p 859 

Right of action for, 8 482, p. 7, n 7 
Waining and instructing employees of, 8 303 
Occurrence of accident to servant, piesumption of 
negbgence as arising from, § 501, p. 55 
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Odd jobs, independent contractors, periaons employed 
for, § 3(0) 

Offenses Ciimes and offenses, generally, ante 
Offer and acceptance, contract of employment, § 6 , p 
G4 

Office employees. Pair I-«nbor -Standards Act, applica¬ 
tion to, § 151(9), p 656 

Officers Public commissions, boards and ufficeis, post 
Oil buinors, assumption of iislc, latent defects or 
daiigoiq, § 302, p 1220 

Oil Inspection Act, proximate cause of imnry, burden 
of proof in action under, § 501, p 73 
Oil pioduLtioii, Pair Laboi Sp and rids Act, application 
to. § 151(7), p C42, § 151(9), p (>57 
Oil wells. 

Independent contractors, persons employed to 
dull, §3(9), § 584.p 35G 

Injuries to servants, negligence of master, jury 
question, § 534, p 184 

Omnibus order, National Labor Belations Board, re¬ 
view, § 28(120), p 365 
Open shop, 

Right of employer to maintain, § 2, p 32, n 88 , § 
28(42), p 207 

Statutes os pieclnding, § 28(42), p 205 
Options, 

Contract for woik to be fuimshed at, refusal of 
employer of further woik, § G1 
Employment coiitiacts, renewal, § 10 
Termination of relation, right to recover com¬ 
pensation loi services rendered as affected, § 
88 

Oral contract of employment, validity, § 0, p 66 
Order of proof, settlement of labor disputes, admin¬ 
istrative proceedings, § 28(105) 

Orders of master, 

Adoption of rules and regulations, § 271 
Failure to adopt rules, § 271 
Assumption of risk. 

Compliance with negligent oider, jury ques¬ 
tion, § 53G, p. 221 
Disobedience of, § 410 
Authority to give, § 279 

Bui den of pioving negligence in action for in¬ 
juries to servant, § 501, p 77 
Conti ibutoiy ncgligciice, disobedience of, § 444, 
§§ 457-450, pp 1293-1302 
Instructions to JU 17 , § 540, p 261 
Cnstomaiy methods followed in giving, § 280 
Disobedience of rules as piecludiug lecovery lui 
iniunes sustained, § 27G 

Evidence in action for lujuiics to servants, § 513, 
pp 100-103; § 519, p 110, § 524, p 134 
Fellow servants. 

Liability of master for injuiics, § 333. p 
1124 

Radroads, § 332, p 1104 
Ceneral and special rules, § 276 
Habitual disobedience of rules, § 275 
Inexperienced servants, § 282 
Injuiies to third pci son as result of obedience to, 
liability of master, § 557 

Instiuctious to jury m actions for injuries to serv¬ 
ant, § 54C, p 248 

Juzy question, action tor injuries to servant, § 
533, p IGl, § 534, p 202; § 530, p 221 


Orders of master—Continued, 

Knowledge of defect or danger in obeying as af 
fecting liability for injuries, § 281 
Method of woik, §§ 278-283, pp 1042-1045 
Negligence in giving, § 280 

Notice to servant of lulcs, liabibty for injuries 
as affected, § 274 

Obedience to rules, duty to enforce, § 272 
Pleading in action for luiuiies to seivant based 
on negligence ordeis, § 400, p 21 
Posting ot rules, constructive notice to employee, 
§ 274 

Piesumption m actions for injuries to servants, § 
501, p 63 

Promulgation of rules and regulations, duly of 
employer, § 271 

Protection of servants in exrcnilion of, « 280 
Proximate cause of inimy in obeying, § 2S3 
Special oidcis pievailiiig ovei general rule, § 
278 

Youthful servants, § 282 
Old malices, 

Ahsiiinption of risk, violation of, § 370 
Evidence of violation in action for iiijiiiies to 
servants, § 508 

Juiy question as to violation by master, § 534, p 
167 

Pleading in action for injuries to servants, § 409, 
p 48 

Railioads, violation as basis of action foi injur> 
by employee, § 264 

Oidin;^iy risks, assumption of, §§ 371-378, pp 1172- 
1183 

Organizations Employee oiganizations, generally, 
ante 

Oiiginal Board of Adiustments, Railway Labor Act, 
notice of healing bcfoic, § 28(87) 

Other pill poses, relationship between parties for, § 2, 
p 31 

Outside salesmen, Fair Labor Standaids Act, exemp¬ 
tion from piovision, § 151(13) 

Ovorexcrtion, assumption of risk, injuries as result 
of, § 390, p 1213, § 401 

Overhead, wages, deduction for under profit sharing 
contiact, § 112 , p 550 

Oveihead bridges, liability for iniurics to lailioad 
employees caused by, § 230, p 978 
Overhead stiuctures, contributory negligence, inspec¬ 
tion lor latent defects 01 dangers, § 447, p 1270 
Ovei loading tenders, lailway employee injured by fall 
of cool, § 227, p 952 
Overtime pay, 

Actions ioi, §§ 160(1)-1G0(12) 

Adminibti ative oiders presciibing maximum hours 
of employment, § 15, p. 100 
Agiecmeut, § 07 
Amount of recovery, § 160(12) 

Bonus, liability for additional compensation as 
chargeable against, § 1G0(12) 

Bui den of proof in actions for, § 160(8), p 790 
Cause of action for, § 160(1) 

Conditions piecedent to action for, § 1G0(3) 
Defenses, § 1C0(5) 

Estoppel to claim compensation for, § 108 

Falsification of lecoid by employee, § 160(5) 
July questions, § 1G0(9) 
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Oveitime pay—Continued, 

Evidence in action for, § 120, pp 581, 587; § 160 
(S). pp 701 , 79r>, 797 
Pan Laboi SUiidards Act, ante 
Federal government contracts, employees of con¬ 
tractors, § 153, p 756 

Good faith, defense of in action to recover, § 160 
(o) 

Inteuht, § 101, §160(12) 

Jiidcfinciit 111 actions for, § 160(10) 

Jury quest ions, actions for, § 1(K)(9) 

Limitation of actions, § 160(4) 

Maximum honis of seivice, compensation for 
liouis woiked in excess, § 155 
•Pleading in action for, § 160(7), p 783 
l*oilal-to-portal pay, generally, post 
Kccoid of by employee, failiiie to keep as defense 
in ac^^mn to recover, § 160(5) 

Rcco\oiy for under agieement, § 97 
*S(»ton against claim for, § 100(5) 
iSuiiilciy, construction of statute relating to, § 154 
0 \eitiinc work. 

Fellow seivant rule, application, § 323 
Ownci ship. 

Instrumentalities of places, pleading In action to 
recover foi injury to servant, § 490, p 21 
Inventions and discovenes of employee, § 73, pp 
48vy-409 

Packeia, iiiteislato commerce. National Labor Rela¬ 
tions Act as applying, § 28(9), p 133 
Packing house employees. Fan Labor Standards Act, 

§ 151(0), p 057 

Pain and siiifeiing, wrongful discbaige, damages for, 

§58, p 469 

Paint blushes, assumption of iisk, simple tool doe- 
tune, §390, p 1209 
Paiiitei s, 

Independent conti actors, § 3(9), § 584, p. 356 
'Waining oi instnucion as to use ot ladder, § 295 
Paiieiliaiigcis, independent couti actors, § 3(9), § 584, 
p 356 

PapGi piofits, computation of compensation based on, 

§ 112, p 548 

Paiciit Olga 111 zation, labor unions afifiliaterl with, de- 
teimiiiaLioii as to which union has right to or¬ 
ganize employees, § 28(27) 

Paicnts, consent to employment of minor in danger¬ 
ous occupation, fail me to secure as negligence, § 

185 

Parol modiHcatioii, employment contract, § 9, p 81 
Pait peiiuimance of sol vices, 

Bonus for continual service, propoi tionate 
amount as rccovciable, § 98, pp 530, 531 
Bieacli of coiitiaet after as pi eventing lecovory 
of wagorf, § 195 
Gompensiilioii, §§ 82,113 

Part time employee, wrongful diKchargc, mitigation 
of damages, & 59, p 474 
Parties to actions and pioceedings, 

Imunes to seivants, § 488 
Injuries to thud poisons, § 613 
Labor relations boaids, pioceedmgs to enfoice 
orders, § 28(126) 

Settlement of labor disputes, § 28(82)-28(8C), pp 
260-274 
Wages, § 127 

Statutory provisions, § 160(6), pp 77&-783 

1221 


Paitics to employment conti act, § 7, p 74 
Paitiioi ship. 

Death of paitiier, conti mt of (employment termi¬ 
nated by, § 34 

Fair Labor Standards Act, manugiiig paiLner as 
employer for purpose of, § 151(4), p 620 
Laboi lelations boards, death of pail nor affect¬ 
ing right to enfoice ordei diiccted against 
partnership, § 28(132), p 374 
Profit sharing agreement with employee as cre¬ 
ating, § 93 

Termination of employment, foimation or disso¬ 
lution as resulting in, § 34 
Working members as employees, § 2, p 30 
Passageways, 

Contiibutory negligence, seivants lujined in, Juiy 
question, § 537, p 235 

Mmes, care requiied m keeping m safe condition, 
§ 222, p 930 

Safe place to woik, duty to furnish, § 210, p 931 
Patents, invention by employee, owneiship, § 73, pp 
486-499 

Patiolmen engaged by city to guaid laihvay as with¬ 
in Railway Labor Act, § 28(11 p 137, n 47 
Pause for rest, injiiiy to employee during, § 181, p. 
876 

Payment, 

Indenendent continctois, mode of as element to 
be coiisulcicd in deterinuung relation, § 3(8) 
Wages and otlici leinuiicialioii, post 
Payroll dodiietioiib, union dues, § 28(62) 

Peaceful picket mg, 

Collective bai gaining, employment puoi to elec¬ 
tion of baigainmg rcpiesenlativo, § 28(33), 
p 170 

National Labor Relations Act, § 28(19), p 155 
OUense, § 638 

Order foi bidding, § 28(100), p 320 
Peaceful settlement of labor disputes, 

(Jonslrnction of statutes encoui aging, § 28(4) 
National Labor Relations Act, § 28(2), p 115 
Public policy, § 28(1) 

Railway Labor Act, § 28(2), p 117 
Statutoiy piovisions, § 28(2), p 118 
Pedestrians, negligent pedcstrinnism by servant, lia¬ 
bility of master under doctime of resiiondeat su¬ 
perior § 575, p. 333 

Penalties Fines and penalties, geneially, ante 
Pensions, 

(Corporate plan, validity, § 168, p. 825 
Employees’ pension fund committee, peisonal lia¬ 
bility for distiibuting fund on dissolution, § 
1C8, p 827 

Relief and benefit departments or associalious, § 
169, p 830 

Perfoimance of collective bargaining conti act, § 28 
(41). p 198 

Performance of conditions piecedent to action foi In¬ 
jury to servant, pleading, § 489, p 16 
Performance of services, §§ 69-76, pp 476-500 
Adveise intei'esi of employee, § 70 
Baseball players, sale of, § 64 
Bonus for c»ntmual service, part peiformance as 
entitling employee to proportionate amount, 
§ 98. p. 631 

Care required of employee, § 69 
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Performance of services—Ck)ntlnued, 

Change oi conditions lendeiing performance un- 
piofltable, excuse for nonpeiformance, § 61 
Compelling peitormance, § OS 
Competency, implied agreement as to, § 69 
Discoveries of employee in couise of, owneiship^ 

§ 73, pp 4S6-499 

Duty of employee to lendci sei vices, § 62 
Eaimngs ot employee in couise of or m connec¬ 
tion with as belonging to employei, § 71 
Exclusive seivice for employer, § 70 
Excuse for nonpeiformance by employee, §§ 61, 62 
Extent of services to be pei formed, § 63 
Faithfulness, § 67 

Finding lost chattels by employee engaged m, 
rights as to, § 74 

Foremen, competency and care required of, § 69, 
n 41 

Full time to employer, § 70 
Furnishing woik and appliances, duty of employ¬ 
er, § 61 
Honesty, § 67 

Hours of Iflbor, right of employer to fix, § 63 
Impossibility to peiform by acts of employer, 
§ 61 

Inpinction, compelling by, § 68 
Inventions in couise of, owneiship, $ 73, pp 486- 
409 

Labor contiact statute, defense of in prosecution 
of employee for violation, § 80, p 507 
Mineral daims aiising from, title as to, § 74 
Nature of services to be perfoimcd, § 63 
Obligation of employer to fuinish employment 
in confoimity with contiact, § 61 
Outside woik, acquiescence by employer as af¬ 
fecting right to eainiiigs, § 71 
Fait performance ot seivices, ante 
Place of lendoiing sei vices, § 63 
Presumptions, injury to servants during, § 501, 
p 53 

Peadiness of employee to peiform, § 62 
Rules and legulations, obligation to obey, § 75 
Skill requiied of employee, § 69 
Substantial peiformance by servant, § 66 
Substitution of parties, S 64 
Sufficiency, § 66 

Temporary placement in work other than that 
for which hired, § 63 
Tender, § 65 

Tips in connection with, S 71 
Trade secret acquired in course of, duty not to 
divulge after teimination of employment, § 
72, pp 483-486 

Transportation, duty of employer to furnish, § 61 
Wages and other remuneration, post 
Willingness ot employee to perfoim, §§ 62, 65 
Wrongful discharge, post 

Penis, duty of employer not to expose employees to, 
§ 183, p 878 

Period of employment Duration of relation, gen- 
eially, ante 

Periodic employment, termination of relation, § 30 

Permanent employment, 

Dischaige oi scivmit engaged for, grounds^ § 42, 
pp 430, 431 

Duiatiou of contiact, § 8, p 78 


Permanent employment—Continued, 

Termmation of ielation under contiact provid¬ 
ing for, { 31, p 414 
Validity of contiacts for, § 6, p 69 
Wrongful discharge. 

Action for bleach of contiact to give, § 48 
Damages recoveiable, § 58, p 467 
Pei missive use, safe place to woik, lule leiiuiring em¬ 
ployer to furnish as extendmg to, § 219, p 931 
Personal acquaintance, fellow seivants, relation as 
dependent on, § 331, p 1098 
Personal authoiity, servant as lucludmg peison over 
whom exeicised, § 1, p 25 
Peisonal injuiies, 

Inj lines to servants, gcneially, ante 
Thud persons, injmies to, generally, post 
Personal liability of seivaiit, mjuiies to third per¬ 
sons, § 577, pp 345-348 

Personal repiesentatives, contiact of employment, en¬ 
forcement against, § 37 

Personal seivice, essential chaiacteiistic of relation¬ 
ship, § 2, p 40, n 38 

Peisonnel committee, labor lelations, responsibility of 
employer for acts of, § 28(14), p. 142, n 83 
Persuasion, 

Resignation fiom union, employer inducing as 
guilty of unfair labor piactice, § 28(55) 
Stiikcs, right to strike as including right of, § 
28(19), p 154 

Petition, 

Collective bai gaming, 

Geitillcation as bargaining representative, § 
28(31) 

Condition precedent to ordciing election on 
choice of bai gaining ropiesentative, § 
28(33), p. 178 

Complaint, declaration or petition, gencially, ante 

Pharmaasts, hen for wages or other lemiineiation, 
§ 143, p 608 

Photogiaphers, independent contractors, § 3(9) 
Physical condition, 

Contnbutoiy negligence, injury resulting fiom, { 
438 

Injuiy to servant aware of unfitness for woik, 
negligence ot mastei in allowing m continu¬ 
ing employment, § 183, p 880 
Physical disability, fellow servants, competency as 
all ccted, § 313 

Physical mcapacity to give notice of injury to serv¬ 
ant, § 485 

Physical wants of employee, duty of employer to pro¬ 
vide, § 171 

Physicians and suigeons, 

I Assumption of risk, state hospital or sanatoiium, 
§ 375 

Independent contractois, § 3(0) 

Medical and suigical attention, ante 
Status as employee, § 2, p 30, n. 71 
Picketing, 

Damages as result of unlawful picketing, action 
against union, § 28(71) 

Peaceful picketing, geneially, ante 
StatuLoiy piovisions, § 28(2), p 120 
* Strikes, picketing m aid as lawful, § 28(19), p 154 
Tiade wai maneuver, labor dispute as resulting; 
§ 28(16), p 148, n 55 
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Picketing—Continued, 

Unfair lalior piactice, § 2S(G3) 

Calling strikes without following law, ordei 
foibidding, § 28(109), p 320 
Unlawful picketing, § 28(51), p 228, n 63 

Picks, assumption of risk, simple tool doctime, § 
300, p 1209 

Piece woik, 

Dibchai ge of employee paid by piece, prompt pay¬ 
ment of wages, § 156, p 762, n 81 
Fail Labor Standaids Act, employees as within 
Act, § 151(4), p 631, § 151(5) 

Independent contractor paid by, § 3(8) 

Oveitiiiio compensation, computation, § 151(26), p 
702 

SeivauLb or employees, § 2, p. 30, n 71 

Pile driieis, assumption of iisk, knowledge of danger, 
§ 300, p 1206 

Piling mateiial, fellow servants, negligence with re- 
gaid to, juiy (piestioiis, § 535, p 209 

Pilot ol engine, contiibutory negligence, unnecessaiily 
iKliiig on, § 446, p 12()8 

Pinch bars, coutiibutoiy negligence, inspection for 
latent defects oi dangeis, § 447, p 1271 

Pinions, assumption of risk, knowledge of danger, § 
390, p 1208 

Pipe lines, independent conti actors laying, inheient 
danger as respects liability tor lujuiies to otheis, 
§ 590, p 362 

Pits, 

Contnbiitoiy negligence, servant injured in, jury 
question, § 537, p 235 

Safe place to woik, caio lequiiod of mastci em¬ 
ploying seivant in, § 222, p 038 

Place, 

Employment conti act, 

Acceptance, § 6, p 65, n 3 
Law of place as governing, § 5 
Injuiies to thud peisons, liability of master un¬ 
der doctiine of icbpuiidcat supeiioi as af¬ 
fected, § 570, p 309 

Injuiy to seixant, jiiiy question, § 533, p 154 
Settlement of laboi disputes, Leaiiug lor pur¬ 
pose of, § 28(102) 

Place of woik. 

Assumption of iislc, ante 

Bui den of piool, actions foi injuiics to servants, 
§ 501, p 73 

Condition before and after injiiiy to servant, 
e\ idcnce, § 50^) 

Conti ihutory negligence, ante 

Destiiiction aitecting light to wages, § 86 

Disease picvcntion, § 214, p 023 

Duty of employei to fuinish, § 61 

Evidence, actions for injuiics to seivant, § 509; 

§ 512, pp 96-100, § 524, p 324 
Floor dunnage, statutory lequnemcnts, $ 214, 
p 023, n 70 

Healthful and sanitary place, duty of employer 
to fuinish, § 214, p 023 

Independent conti actor lelationship, existence af¬ 
fected by light to control, § 3(2), p 40 
Inexperienced seivants, assumption oi iisk, § 418 
Inspection and lepair, §§ 235-243, pp 988-009 
Continuing duty of employer, § 241 
Customary method, § 240 


Place of work—Continued, 

Inspection and repair—Continued, 

Evidence in action for injuiies to servant, $ 
512, p 98 

Jury question, negligence, § 534, p 187 
Latent defects, § 238 
Legislative powei to provide for, § 24 
Liability foi inilines to emplovoos as result 
of failuie, § 235, pp. 9S8-093 
Manner and extent, § 239 
Mines, § 235, p 993 

Negligence as shown by mere failuie to in¬ 
spect, § 235, p 988 

Notice of probable existence of defects as af¬ 
fecting duty, § 239 
Operation and effect, § 243 
Opportunity for, § 241 
Public authoiity, § 242 
Statutoiy regulations, § 235, p 092 
Stcvedoics, § 230 

Thud peisons owning or conti oiling, § 236 
Time, § 241 

Instiuctions to lury in actions for iniuries to 
seivants, § 546, p 246 

Insuier of safety, employer as, § 202, p 002 
July questions, actions foi iniuiios to servant, § 
533, p 157; § 534, pp 124, 108 
Latent detects and dangers, 

Assumption of risk, § 302, ii 1218 
InspccLioii to detcimine, § 238 
Seivant’s duty of iiispecliug lor, § 381 
Notice of probable defect, inspection to deteimine, 
§ 230 

Obligation to perform services as specified in con¬ 
ti act, § 63 

Presumptions, actions for injuiies to servants, § 
501, p 61 

Questions of law and fact, actions for injury to 
servant, § 533, p 157, § 534, p 108 
Belationsliip as affected, § 2, p 40 
Repair Inspection and icpaii, ante, this head 
Sale place to work, geiieially, post 
Ktututoiy provisions, § 24 

Ti ansportation to or fiom, leimbuisemeut of em¬ 
ployee for expenses, § 100 
Unfaii labor piactice in assigning employee to, 
§ 28(46), p 214, n 16 

Ventilation, statutory rcquiicnicnt, § 214, p. 
923, n 70 

Violation of statute, evidcuce in action for in¬ 
juiies to seivant, § 524, p. 127 
Youtliful seivants, assumption of iisk, § 418 
Plaiieis, 

Assumption of iisk, knowledge of danger, § 300, p. 
1208 

Wainiiig and mstxuctiiig iiiexpeiieiiced oi youth¬ 
ful seivant, § 306, p 10(>7 
Independent contractors, liability for injury 
caused by defective plan, § 589 
Working of mines, validity of statute requiring, S 
24 

Plant guaids, labor relations, statutes dealing with as 
including, § 28(11) 

Platforms, 

(Assumption of risk, 

Instiuction, § 549, p 255 

Jury questions, § 536, pp 214, 219 
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Platforms—CJontinued, 

Assumption of risk—Continued, 

Knowledge of danger, § 390, p 1211 
Latent defects or dangers, § 302, p 1220 
Care lequircd of master furnishing for use by 
servant, § 220, pp 934-937 
Contributory negligence, 

Inspection for latent defects or dangeis, § 
447, p 1271 

Selection or use of, jury question, § 537, p 
235 

Evidence, negligence in failing to furnish safe 
platform, § 524, p 129 

Fellow scivants, liability of master for negli¬ 
gence constiucting, § 33«), p 1119 
Instiuctions to lury in actions for injuries to 
seivants, § 54G, p 24G 

Jury question in action for iniury to servant, 
§ 634, p 1S2 

Latent defects or dangers, duty of employee to 
inspect for, § 381 
Plea or answer. 

Fair Labor Standards Act, actions under, § 1G0(7), 
p 78S 

Injuries to servants, actions for, § *194, pp 30-41 
Injuries to third persons, actions for, § 014, p 
389 

Labor disputes, administrative proceeding for set¬ 
tlement, § 28(00) 

National Labor Relations Board, petition for en¬ 
forcement of order, § 28(127) 

Wages, actions to recovei, § 128, p 573 
Wrongful discharge, action for, § 52, p 451 
Pleading, 

Complaint, declaration oi petition, generally, ante 
Contributoiy negligence, ante 
Employment conUacts, actions for breach, § 11, p 
80 

Judgment on pleadings, § 11, p 87 
Enticing servants to leave employment, actions for 
damages, § 027 

Fair Labor 'Stand ai^s Act, actions for wages and 
penalties, § 100(7), p 784 
Injuries to servants, §§ 489-000, pp 14r-52 
Admission, § 494, p 37 
Agents, acts or omissions, § 490, p 25 
Amendment, § 400 
Answer, § 494, pp 30-41 
Assumption of risk, § 491, p 37 
Negative averments, § 402 
Breach of duty owed to soivants, § 490, p 
IT 

Breach of statutory duty, § 490, p 20 
Certainty, plea or answer, § 494, p 37 
Conclusion, § 489, p 14 
Connection between negligence charged and 
iniuries sustained, § 490, p 25 
Contributory negligence, § 494, p 39 
Dangerous machinery or places, § 400, p 18 
Demux rci to complaint, § 480, p 14 
Duplicity, plea or answer, § 494, p, 37 
Evidence admissible under, § 499, pp 45-50 
Federal Employeis’ Liability Act, § 400, p 29 
Fellow seivant’s negligence, § 491; § 494, p 
38 

Instructions, 

Conloiming to pleadings, § 539 


Pleading—(Continued, 

Injuries to servants—Continued, 

Instructions—Continued, 

Supported by, contributory negligence, § 
540, p 258 

Insufficient force, negligence in employment 
of, § 490, p 25 

Issues, pi oof and variance, §§ 497-500, pp. 
43-62 

Knowledge of master, § 490, p 20 
Master against third peison, § 022 
Methods of work, § 400, p 21 
Negative avcimonts, 

Assumption of iisk, § 492 
Contiibutoiv negligence, § 493 
Negligence of master, § 190, pp 17-30 
Ownership oi contiol ol mstiuiuoutalitics or 
places, § 400, p 21 

Proof, amendment to confoim to, § 406 
Proximate cause of injuiy, § 490, p 25 
Coutiibutoiy negligence, § 404, p 40 
Replication or reply, § 495 
Repiesontatives, acts oi omissions, § 490, p 25 
Rules and ordeis, § 400, p 21 
Statement of cause of action, § 489 
Violation of statutory duty, § 490, p 20 
Warning for in&tiucting servant, failiiie, S 
490. p 23 

Wiltul or wanton injury, § 490, p 30 
Woikmen’s Compensation Act, § 491, p 38 

Injunes to third persons, actions for, § G14, pp 
384-301 

Inventions by employee, actions relating to, § 73, 
p 406 

Labor iclations boards, eufoi cement of orders, § 
28(127) 

Malicious procurement of discharge of employee, 
§ 631 

National Labor Relations Board, 

Findings confoimmg to, § 28(108) 

Order in conloimity with, § 28(111), p. 327 
Remstatemeiit and back pay, necessity to 
laise issue, § 28(119), p 337 

Negligence or wronglul act of employee causing 
loss to empioyei, actions by employer for, § 
79, p 503 

Overtime pay, actions to recover, § 100(7), p 
783 

'Plea or answer, ante 

Portal-to-portal pay, action to recover overt ime, § 
100(7), p 785 

Prevailing wages, public employees or employees 
of public works, actions to recover, § l(iU(7), 
p 783 

Relief and benefit departments oi associations, ac¬ 
tion for benefits, § l(i9, p 8.15 
'Service letter to discharged employee, action for 
failuie to give, § 44, p 437 
(Settlement ot labor disputes, proceedings for, Sf 
28t88)-28(01), pp 27(j-280 
Wages and other remuneration, post 
Wiongtul dischaige, actions foi, § 52, pp 447-454 
Evidence admissible under, § 52, p 452 
Plumbers, independent contractors, § 3(9) 

Liability tor acts or omissions of, § 584, p 356 
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Poisonous dust or spray, Independent contractors de¬ 
positing on field, inherent danger as respects li¬ 
ability, § 500, p 302 

Poisonous fumes, warning and instructing employee, 
i 303 

Poisonous gases, Injuiies to servant, evidence, § 524, 
p 130 
Poles, 

Assumption of risk, iui*y question, § 530, p 214 
Oontiibutory negligence, inspection for latent de¬ 
fects 01 dangers, § 447, p 1272 
Inspection of telcgiaph and telephone poles, etc, 
duty of employer, § 235, p 900 

Police powei, logulations in exercise of, § 14, p 93 
Einriloyment agencies, § 20 
Hours of labor, § 15, p 98 

IState statutes regulating labor relations in exer¬ 
cise of, fedeial legislation as superseding, § 
28(3), p 123 

Policemen, 

Minimum wages. 

Included within statute, § 153, p 740, n 43 
Validity of acts, § 153, p 747, n 25 
Plant guards deputized as employees within Na- 
Uoiial Labor Relations Act, § 28(11), p 137, 
n 43 

Political activities, statutes providing employer fiom 
forbidding or preventing employees engaging in, 
§ 27 

Political subdivisions, collective bargaining, exception 
fiom statute, § 28(7) 

Pollution of milk delivered to customers, respondeat 
superior doctrine as applicable to, § 575, p 331 
Portal-to-portal pay, 

Ooniponsalile woiking time, § 151(28), p 716 
Liquidated damages, § 151(34) 

Pleading in action to recover, § 160(7), p 785 
Puipose of statute relating to, § 151(1), p 623 
Tiavel 01 transportation time, liability for, § 151 
(28), p 719 

Validity of statute, S 151(2) 

PoiLcra, Fair Laboi Standards Act, § 151(9), p G57, n. 
6Z 

Posting rules of employer, constructive notice to em¬ 
ployee, § 274 

Poultiy laiseis, Fair Labor Standaids Act, exemption 
of employees, § 151(17) 

Powder, injuries to third persons, liability of master 
under doc time of lespondcat superior, § 570, p 
315 

Power brakes, railroad cars, statutory requirements, 
§ 228, p 9(58 

Practical construction, employment contracts, { 7, p 
72 

Pranks, fellow servants, liability of master for m- 
juries, § 311 

Prayer for relief, wages, actions to recover, § 128, p 
572 

Precautions, 

Fellow servants, ability to take as element, § 
331, p 1095 

Recurrence of injuries to servants evidence as to, 
§ 509 

Preferences. Wages and other remuneration, post 


Preferential shop, collective bargaining, proposal for 
as excusing employer from bargaining, § 28(21) 
Preparation foi woik, injury to servant on premises 
in, § 180, p 8GS 

Prepondei ance of evidence m action for injuries to 
seivants, § 520 

Burden of establishing cause of action by, S 
p GO 

Cause ol injury, § 522, pp 116, 121 
Conti ibiitory negligence, § 501, p 83; § 627 
Negligence of master, § 524, p 121 

Presciiptions, lespondeat superior doctrine as ap¬ 
plicable to mistake in filling, § 575, p 331 
Press machine, warning and instructing servant, ob¬ 
vious danger of putting hands under die or plung¬ 
er, § 296 
Presumptions, 

Assumption of nsk, § 501, p G4 

Instruction m action for injuries to servant, 
§ 540 

Bargaining representatives, continuing authority, 
§ 28(93), p 281 

Constitutional provisions, action for injuries of 
servants, § 502 

Contracts of employment, ante 
Contributoiy negligence, § 501, p 65 

Insti action in action for mjuiies to seiwant, $ 
540 

Discharge of employee, waiver of breach of con- 
tiact or duty, § 43 

Fair Labor 'Standards Act, exemption fiom provi¬ 
sions, § 151(11), n 78 

Federal Employeis’ Liability Act, actions under, 
§ 501, pp 54, 62 

Fellow servants, competency, etc, § 316, § 501, p. 
63 

Independent contractor, relationship, § 615, p 391 
Injuiies to sexvants, actions in geneial, §§ 501, 
502, pp 52-86 

Injuries to third persons, actions for, § CI5, p 
301 

Instructions in action for mjunes, § 540 
Invention by employee, actions involving, § 73, p. 
408, n 12 

Jury questions in action for injuries, § 532 
Labor contract statute, piosecution of employee 
for violation, § 80, p. 508 

Labor Relations Boards, proceedings for enforce¬ 
ment or review of ordois, § 28(134) 

Methods of work, § 501, p G3 
Minimum wages, prevailing rate, public employees 
or employees on public works, § 153, p 752 
Negligence or wrongful act of employee causing 
loss to employer, contributory negligence, § 
79, p. 504 

Relationship, existence of, § 12 
Rules and regulations, § 501, p 03 
Service lettei to discharged employee, damages 
because of failure to issue, § 44, p 438 
Statutory piovisions, S 602 

Teimination of relation, good faith of employer, 
§ 32, p 41G 

Unfair labor practices, proceedings to prevent, S 
28(93), pp 280-283 

Wages and other remuneration, post 
Wrongful discharge, actions for, % 63, p. 454 
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Prevallmg wage, imblic employees and employees on 
public works, 

Actions to recover, § 160(1); § 1G0(3), § 160(6), p 
779. S 160(7). p 783; § 160(8), p 789, n 8, 
p 795; 8 160(12) 

Amount of recovery, § 160(12) 

Burden of proof in action to recover, § 160(8), p 
789, n. 8 

Ckinditions piecedent to action for recovery, § 
160(3) 

Evidence in action to recover, § 160(8), p 795 I 
Minimum wages, § 153, pp 749, 750 | 

Parties in action to recover, § 160(6), p 79 
Pleading in action to recover, § 160(7), p 783 
Prosecution for violation of statute providing 
for, § 160(13), p 813 

Pnma facie evidence in actions for injuries to serv¬ 
ants, 

Rea ipsa loquitur doctilne, | 501, p 59 
Shifting burden of proof, § 501, p 72 
Principal and agent. 

Assumption of risk, compliance with command or 
order by agent, § 400 

Contract of employment by agent as employer, 

8 6, p. 65, n 2 

Dangerous places or appliances, notice to agent 
as chargeable to master, 8 248 
Delegation to agent of duty to provide safe 
methods of work, 8 266 

Discharge of employees, purported dischaige by 
agents operating as, 8 41 

Fair Labor Standaids Act, action by agent on 
behalf of employees, 8 16(K6), p 782 
Fellow servants, assumption of risks of acts of 
persons acting as agent of master, 8 322 
Independent contractor as agent for pnncipal, 8 
3(1), p 45, n 73 

Injuries to thud persons, liability of master un¬ 
der doctrine of agency, 8 655 
Master as principal, 8 li P 24 
National Labor Relations Board, conduct of hear¬ 
ing by agent, 8 28(104) 

Ordeis given by agent, master bound by, 8 279 
Pleading acts or omissions to agents in action for 
injuries to seivant, § 400, p 25 
Relation as species of agency, 8 If P 24, n 1 
Relationship as existing as to one employed as 
agent to supervise woik, f 2, p 40 
Printed piovisions, employment contract, written ad¬ 
dition as controlling, § 7, p. 73 
Printing, interstate commeice, National Labor Re¬ 
lations Act as applying, 8 28(9), p 134 
Priorities Wages and other remuneration, post 
Private detective agency, unfair labor piactices, evi¬ 
dence as to employment, 8 28(06), p 292 
Private employment agencies, statutory regulations, 
8 26 

Pi ivies, labor relations board, orders as binding on 
employers, officers and agents as, 8 28(140) 
Probationaiy employment. 

Compensation, § 109 

Duiation alfected by contract, 8 3, p 75 
Processors, 

Agricultural products. Fair Labor Standards Act, 
exemption fiom provisions of employees en¬ 
gaged m, § 151(19), pp 685-689 
Intel state commerce, National Labor Relations 
Act as applying, 8 28(9), p. 133 


Producers, interstate commerce, National Labor Re¬ 
lations Act as applying, § 28(9), p 133 
Production of books and documents, Fair Labor 
Standards Act, investigations under, 8 161(31), pi 
724 

Professional chemists, lien for wages, 8 143, p 608 
Professional employees. Fair Labor Standards Act, 
exemption, 8 151(12), pp. 661-672 
Evidence, 8 160(8), p 801 
Profits, 

Sharing profits and losses, generally, post 
Wages and other remuneration, post 
Wrongful discharge, recovery as damages in ac¬ 
tion for, § 58, p. 470. 

Progress of work. 

Assumption of risk caused by changing condition 
of place, § 373 

Fellow employees, warning of dangei arising dur¬ 
ing, § 333, p 1122 

Warning by employee of danger arising during, 

8 33ap 1122 

Promotion of employees, unfair labor practice in re^ 
spect of, § 28(58) 

Proof. Issues, proof and variance, generally, ante 
Propping mine roof, 8 222, p 940 
Props, contributoiy negligence, inspection for latent 
defects or dangers, § 447, p 1271 
Piosecutions Crimes and offenses, generally, ante 
Prospective operation of labor relations statutes, | 
28(4) 

Protection of servants from injuries^ 

Delegation of duty, 8 136 
Duty of master, 8 171; 88 133-185, pp 877-383 
Proximate cause, 

Boiler Inspection Act, burden of proof in action 
under, 8 501, p 73 
Building defects, § 253 
Burden of pi oof, 8 601, pp 71, 75 
Concurring proximate cause, § 252 
Contributory negligence, ante 
Defective or dangei ous machinery, 8 254 
Evidence, pleading affecting m action for injury 
to servant, 8 499, p 48 

Fedeial Employers’ Liability Act, 88 137, 257 
Burden of pxoof, 8 501, p 72 
Fedeial Safety Appliance Act, 8 258 
Fellow servants, ante 

Injuiies to servants in general, 8 187; 88 252-259, 
pp 1006-1013 

Injuiies to third persons, liability of master un¬ 
der doctrme of respondeat supeiior, 8 670, p. 
294 

Instructions in actions for injuries to servant, 
§ 544 

Methods of work, 8 2G9 
Mines and excavations, 8 259 
Minois employed in violation of statute, 8 134, 
p 893 

Obedience to negligent order, 8 283 
Pleading in action for Injuries to servants, 8 490, 
p 25, 8 499, p 48 
Railioad, 8 255 

Rules of employment, failure to adopt or enforce, 
§ 277 

Questions of law and fact in action for injury 
to servant, 8 633, pp 152-164 
Violation of statute, 8 191 
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Proximate cause—Continued, 

Warning and instructing servant, failure to warn, 
§ 291 

Public commissions, boards or officers, 

Employees as including deputies and assistants, 
8 1. P 28 

Hours of labor, power to regulate, § 15, p 99 
Place for work, validity of orders, § 24 
Rules regulating relation, § 14, p 95 

Public employees, 

Collective bargaining. National Labor Relations 
Act, § 28(7) 

Wages, 

Actions for, § IGO(l) 

Conditions precedent, § 160(3) 

Minimum wages, § 153, pp 74(1-756 
Prevailing wage, ante 

Public entertainment, independent contmetors, per¬ 
sons employed to assist in, } 3(9) 

Public housekeeping establishments, minimum wages, 
women employees, § 152, p 743, n 85 
Public interest, statutory provisions regulating labor 
relations, application as limited to business af¬ 
fected with, § 28(5) 

Public policy, 

Arbitiation of labor disputes, § 28(72) 

Assumption of risk, § 357, p 1153 

Violation of statute or rule having effect of 
law, § 370 

Contracts exempting employer from liability for 
injuries, § 107 

Fair Labor Standaids Act as constituting declara¬ 
tion of, § 151(1), p 620 

Fellow servant doctrine as based on, § 321, p 
1079 

Settlement of labor disputes, § 28(1) 

Strikes contiary to, S 28(19), p 154 
Public utilities, Fair Labor Standards Act, exemp¬ 
tion of employees, § 151(14), p 678 
Public works, 

Aliens, validity of statute forbidding employment, 
§ 14, p 96 

Hours of labor of persons employed on, § 17 
Wages of employees on, 

Actions for, § KKKl) 

Conditions precedent, § 16(K3) 

Minimum wages, S 153» pp 74^756 
Prevailing wage, ante 

Pulleys, 

Assumption of risk, latent defects or dangers, § 
392, p 1220 

Covering or guarding. Jury questions, § 534, p 187 
Pullman company, injuries to employees, S 179 
Punch press, contributory negligence m operation, 
jury question, § 537, p 231 

Punches, assumption of risk, knowledge of danger, 
§ 390, p 1206 

Punchouts, wages, issuance in payment, § 157, p 766 
Punitive damages Exemplary damages, generally, 
ante 

Punitive powers. National Labor Relations Board, § 
28(110), p 322 

Punishment. Fines and penalties, ante 
Pui chase money mortgages, laborer's lien, priority, S 
148 


Quantum meruit. 

Wages, recovery on, § 122 

Abandonment of service as affecting right, § 
83 

Breach of contract of employment affecting 
recovery, § 105 

Defenses in action 'to recover on, § 125 
Discharged employee, § 122 
Wrongful discharge, recovery in action on, § 50 
Allegations authorizing recoveiy on, § 52, p. 
454 

Damages recoverable, § 58, p 468 
Quairie^, 

Assumption of risk, ante 

Contributory negligence, servant injured in, jury 
question, § 537, p 235 
Fellow Servants, ante 

Jury questions, § 533, p 160; § 534, p 184; 9 
537, p 235 

Proximate cause of injuries to servant, § 533, p 
160 

Safe place to work, § 222, pp 938-944 
Evidence, § 524, p 130 
Fellow servant rules, § 333, p 1115 
Wages of employees of lessee, bond to secure, 
construction of statute requiring, § 154 
Warning and instiucting employee, dangers in¬ 
volved, 8 303 

Quasi contract, wages, actions for recovery based on, 
§ 122 

Questions of law and fact, 

Acadental injury to servants, § 533, p 156 
Assumption of risk, actions for injuiies to serv¬ 
ant, § 536, pp 211-222 
Constitutional provisions, § 536, p 212 
Cause of injury to servant, § 533, pp 152-164 
Concurrent negligence of employer and third per¬ 
sons, § 533, p 164 

Constitutional provisions, negligence of master, 
8 529; 8 534, p 166 

Contributory negligence action for injuries to 
servants, 8 537, pp 222-237 
Customary methods and appliances, negligence 
of master, § 534, p 168 

Dangerous or defective machinery or appliances, 
negligence of master, 8 533^ p 156, § 534, 
pp 174, 186 

Dangerous nature of woik, § 529 
Employment contiacts, action for breach, 8 

p 86 

Engineering questions, railroads, 8 534, p 181 
Enticing servant to leave employment, action for 
damages, § 627 

Existence of relationship in action for injuries to 
servants, § 530 
Fair Labor Standards Act, 

Actions under, § 160(9) 

Exemption, { 151(11) 

Fedeial Boiler Inspection Act, 8 534, p 177 
Federal Employers’ Liability Act, actions under, 
8 529; § 534, p 166 

Fellow seivants, negligence of, 8 535, pp. 205-211 
Happening of acadent to servant, § 533, p 155 
Impiobable injury to servant, § 533, p 156 
Inexperienced or youthful servants, negligence 
of master, § 534, p 167 

Injuries to servants in general, 88 529-537, pp. 
146-237 
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Questions of law and fact—Continued, 

Injuries to tliird persons, actions for, § G17, pp 
40&-418 

Instructing servant, § 533, p 1G3 
Insu£acient force for work, § 533, p 1G3 
Interference with employment relation, 

Actions for, § 624 
Prosecutions for, § G37 

Knowledge of defects or dangers, § 534, p ISO, 
i 536, p 217 

Labor contract statutes, piosecution of employee 
for violation, S 80, p 511 
Malicious procurement of discharge, actions for, 
§ 631 

Medical attention. 

Action for breach of contract to furnish, § 
1G3, p 81S 

Negligence of employer, § 534, p 167 
Negligence of physician employed by master, 
§ 165, p 821 

Methods of work in action for injuries to serv¬ 
ant, § 533, p 161; § 534, p 191 
Minimum wages, working time, § 151(28), p. 715 
Mixed questions in action foi injuries to serv¬ 
ants, i 529 

National Labor Relations Board, 

Gonclusiveness of decision on fact questions, 
8 28(120), p 3G4 

Determination of controverted questions, § 28 
(136), p 387 

Power to deteimine, § 28(107) 

Weight given to judgments of, 8 28(133), p. 
378 

Nature of servant’s injury, 8 533, pp 152-1G4 
Negligence of master, actions for injuiies to 
servants, § 534, pp 164-205 
Negligence or wrozigtul act of employee causing 
loss to employer, action for damages, § 79, p 
504 

Occupational diseases, 8 533, p 153, n GO 
Orders of master. 

Construction of, § 534, p 202 
Negligence, § 533, p 161 
Overtime pay, § 151(28), p 715, 8 1C0(0| 

Places for woik, negligence of mastei, 8 534^ p 
108 

Presumptions in action for injuries to servants, 
8 532 

Relation of parties, § 2, p 30, 8§ 13, 530 
Relief and benefit departments oi associations, 
actions for benefit, 8 ^90, p 837 
Rules and regulations, 

Coustiuction thereof, § 534, p 200 
Negligence, § 533, p IGl 

Scope of employment, actions foi injuries to 
servant, 8 531 

Shipping, negligence of master, 8 534, p 186 
Statutory provisions, § 529 

Assumption of risk, 8 536, p 212 
Tools, machinery and appliances, negligence of 
master, 8 534, p 168 

Ventilation, negligence of master, § 534, p 171 
Wages, 

Actions to recover, 8 131, pp 589^95, § 
160(9) 

Lien, proceedings to enforce, 8 140, p. 617 
Prosecution for violation of statute regulate 
mg, § 160(13), p 814 


Questions of law and fo'^t—Contmuod, 

Warning and instiacting jsei^nnt, action for In¬ 
juries to seivaiit, § 533, p 163, ^ 5>‘i4, p 203 
Wiongfnl discharge, actionb foi, § PP 400- 
463 

Quit, termination of employment, definition as, 8 40 
Race, 

Collective baigaining, power of bargaining repre¬ 
sentatives to disci iminate against employees 
on ground of, § 28(35), p 185 
Discharge of employee on ground of, complaint 
alleging as sufiBcicnt in action foi wrongful 
dischaige, 8 52, p 440, n 70 
Radio broadcasting, Fair Labor Standaids Act, ap¬ 
plication to employeis engaged in, § 151(7), p 
042, n 08 

Rail cutters, assumption of risk, simple tool doctrine, 
§ 300, p 1209 
Railings, 

Contributory negligence, inspection for Intent de¬ 
fects or dangeis. 8 447, p 1271 
Dangerous machinery or nppliaiicos, § 231 
Railroad Adiustmeut Board, powers, 8 28(66) 

Rail load cars. 

Assumption of iisk. 

Jury question, § 536, p 214 
Knowledge of danaer, § 300 p 1210 
Lalont defects or dangers, § 302, p ]220 
Oidinary risks incident to employees work¬ 
ing on, 8 378, p 1180 

Gaic required in providing safe cars, 8 228, pp 
959-972 

Gontiibutoiy negligence, 

Inspection for latent defects or dangeis, 
8 447, p 1271 

Method of operation, 8 453, p 1280 
Precautions against known or obvious dan¬ 
gers, § 456, p 1286 
Coupling and uncoupling, 

Assumption of iisk, 8 378, p 1182 
Burden of pi oof in actions for i-csuUing in¬ 
juries, § 501, p 76 

Contributory negligence, 8 453, p 1281 
Going between cars to make, 8 456, p 
1287 

Methods adopted, 8 453, p 1281 
Violation of rules or oidinonccs, 8 459, p 
1299 

Liability for injuries as result of defective 
appliances when not engaged in, § 228, p 
064 

Proximate cause of injury to employee en¬ 
gaged m, 8 258 

Statutory requirements, 8 228, p 968 
Warning of approach of train to employees 
engaged in, 8 263, p 1027 
Delegation of duty to furnish safe cars, § 333, 

p ni8 

Duty of master to furnish reasonably safe cars, 
8 390. p 1207 

Duty to provide safe and suitable cars, 8 228, pp 
959-972 

Inspection to determine safe condition, 8 239 
Inspectors, fellow servant rule, } 333, p 1121 
Latent defects or dangers, 

Duty of employee to inspect for, 8 381 
Liability for injuries to employees, S 212, p 
019 
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Railroad cais—Contiiiuod, 

Ncgligenco in i*cppect of condition, evidence, § 524, 
p 129 

Negligence of master in respect of, questions of 
law and fact, § 534, p 177 
Proximate cause of iniuiy, defects, § 258 
Warnings to employees working on or about, § 
203, p 1023 
Railroads, 

Accidental mjuiies to employees, liability, § 188 
Alighting from moving cars or locomotives con- 
tiibntoiy negligence, violation of rules, § 459, 
p 1300 

Alighting Irom train, duty to employees alighting, 

§20].p 1018 

Assault bv special police officer, liability of 
master, § 505, n 93 
Assumption of iisk, ante 
Automatic couplers, 

Assumption of risk, failure to provide, § 3G0 
p 1171 

Proximate cause of mjuiy, defect in, § 258 
Statutory requirements, § 228, p 9G9 
Block signal system, 

Assumption of iisk for failuie to maintain, 
knowledge of danger, § 390, p 1204 
Warning of stalled tram as essential in case 
of. § 261, p 1020 

Blocking frogs, switches, etc, negligence in leav¬ 
ing unblocked, § 229, p 974 
Boaidmg moving cars or locomotives, contnbu- 
tory negligence, violation of rule, § 459, p 
1300 

Boarding trains, duty to employees boarding, § 

261, p 1018 

Brakcmen, generally, ante 

Biakes on cars, requirement as to, S 228, p 9G6 

Budges, 

Assumption of risks, ordinary risks of om- 
ployoes woiking on, § 378, p 1180 
Budge gang, fellow seivants, § 327, p 1088 
Liability to seivants for injuries caused by 
failiiic to safely maintain, § 229, p 975 
Low bridges. 

Liability foi iniunes to employee caused 
by, § 230, p 978 

Waining to biakeman, § 203, p 1023 
Negligence of master m respect of, questions 
of law or fact, § 534, p 380 
Overhead bridges, liability for injuries to em¬ 
ployee caused by, § 230, p 978 
Walkway on bridge, duty to employees to 
safely maintain, § 229, p 970, n 84 
Bumping of trams, assumption of nsk, § 378, p 
1181 

Bumps, liability for injuries to trainman caused 
by, S 261, p. 1018 

Gars Railroad cars, generally, ante 
Cattle guards, 

Assumption of risks of failure to maintain, 
§ 370 

Duty to employees to provide, § 229, p 975 
Gleaiance space between trades, negligence as re¬ 
spects liability for injuries to employee, § 
230, p 977 

Climatic conditions, liability for injuries to em¬ 
ployees due to, § 226, p 946, n 32 
Collisions, care required to avoid, § 201, p 1019 


Railroads—Continued, 

Common servants liability, § 178 
Gonductoi s. 

Assumption of risks, ordinary risks, f 378, p. 
1181 

Fellow seivants, § 332, pp 1104, 1100 
Statutory provisions, §§ 348, 354 
Conti ibntory negligence, ante 
Coupling and uncoupling Railroad cais, ante 
Crossing signals. 

Duty to give as applying to employees, § 263, 
p 1025 

Violation of statutes or ordinances as basis 
of action for injuries by employee, § 264 
Crossing tracks or yards, contributory negligence 
of seivants, precautions against injuiics, § 
456, p 1292 

Culverts, liability to servants for ininnes caused 
by failure to safely maintain, § 229, p 975 
Customs, violation of as negligence as respects 
liability for injury to employees, § 261, p. 
1016 

Defective roadbeds, liability for injuries to em¬ 
ployees resulting, § 229, p 973 
Depaitmcnt heads, fellow servant relation, § 332, 

p 1102 

Division superintendent, fellow servants relation¬ 
ship, § 332, p 1102 

Double headers, accident as actionable because 
train is run as, § 261, p 1017 
Eligibility to vote on bargaining representative, § 
28(33), p 180. n 26, 27 

Engmeeung questions, questions of law or fact, 
§ 534, p 181 

Engineers, fellow servants, § 332, pp 1104, 1106 
Statutory piovisions, §§ 348, 354 
Express company employes, liability in respect 
of injuries to, § 179 
Fair Labor Standards Act, 

Application to employers engaged in constme- 
tion, § 153(7). p 613 
Coverage, § 153(9), p 657 

Federal Boiler Inspection Act, duty to comply 
with, § 227, p 955 

Federal Employers’ Liability Act, generally, ante 
Federal Safety Appliance Acts, goneially, ante 
Fellow Servants, ante 
Fences, duty to employees, § 229, p 975 
Fencmg of tiacks, violation of statute or oz^ 
dmance as basis ot action for injuries by 
employees, § 264 
Firemen, 

Assumption of risk, § 378, p. 1181 
Conti ibutory negligence, guarding against ob¬ 
structions on track, § 456, p 3287 
Degree of care in watching track, $ 265 
Fellow servants, § 332, pp 1104, 1106 
Slatutoiy provisions, §§ 348^ 354 
Flagman, 

Assumption of nsk, ordinaiy risk, § 378, p. 
1182 

Contributory negligence, precautions against 
iniuries, § 456, p 1292 

Lookout for and signals to of approach of 
train, § 263, p 1024 
Flying switches, 

Assumption of risk, § 378, p 1181 
Contributory negligence, § 453, p 3282 
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Bailroads—Oontinned, 

Foreign rolling stock, inspection to discover de¬ 
fects, § 236 
Foreman, 

Fellow servants, § 332, p 1105 

Statutory provision, § 348; S 355, p 1142 
Section foreman, generally, post this head 
Frogs, negligence in leaving unblocked, § 229, 
p 074 

Gatemen, contributory negligence, precautions 
against danger, § 456, p 3292 
Goggles, duty of furnishing shop machinists with, 
§ 226, p 947, n 46 
Grab irons and handholds, 

Conti ibutory negligence, inspection for latent 
defects or dangers, § 447, p 1271 
Inspection to determine condition, § 239 
Liability for injury as result of failure to 
maintain, § 228, p 962, n 66, § 228^ p 
064 

Negligence of master, questions of law and 
fact, § 534, p 177 

Statutory requirements, § 227, p 953, n 89 
Guard rails, negligence in leaving unblocked, § 
229, p 074 

Handcars and trucks. 

Assumption of risk by employees using, § 
378, p 1183 

July question, § 536, p 214 
Knowledge of danger, § 390, p 1210 
Latent defects or dangers, § 302, p 1220 
Care required in furnishing safe cars, § 228, 
p 959 

Oontiibutory negligence, S 456, p 1288, § 469, 
p 1302 

Duty to provide safe cars, § 228, p 959 
Jury question, § 534, p 178 
Handholds Grab iions and handholds, ante, this 
head 

Highway crossings, signals on approaching, stat^ 
utory lequirement, § 264 
Hostleis, statutory provisions, § 354 
Hours of labor. 

Actions to recover penalties for violation of 
law, § 23 

Eight hour dav, statute fixing as limited to 
members of train crew, § 155, n 27 
Federal Hours of Seivice Act, §§ 18, 19 
Interruption of continuity of seivice, § 20 
Penalty for violation of law, § 23 
Report of excessive hours, §§ 21, 23 
Penalty for failure to make, § 23 
Statutory regulations, $ l^i P 
Ice, 

Liability for injuries to employees due to, S 
226, p 946, n 32 

Yard hmits, care required to prevent injury 
to employees, § 229, p 973 
Illumination of low bridge on tracks, negligence 
in failure, § 230, p 978 

Impropei loading of car by third person, liability 
for injuries to servant as result of, § 212, p 
920 

Independent contractors, liability for acts or 
omissions of, § 584, p 355 
Injuries to employees. 

Employee returning home on company time 
after discharge, liability, § 180, p 869 


Railroads—Continued, 

Injunes to employees—Continued, 

Joint and several liability, § 195 
Proximate cause as essential to liability, {§ 
255-258, pp 1009-1013 

Trafiic airangements and other contracts be¬ 
tween railroads as affecting hability, § 
178 

Inspection of. 

Foreign rolling stock, duty of, S 236 
Railroad equipment, fellow servant rule, § 
333, p 1121 

Instructions to jury dealing with negligence, ac¬ 
tions for injuries to servants, § 546, p 2')0 
Interchangeable tracks, mere use of as negli¬ 
gence, § 261, p 1016 

Interstate commeice, injury to servants, presump¬ 
tions, § 501, p 53 
Jerking of trains. 

Assumption of risk, § 378, p 1181 
Liability for miniies to tiainman as result 
of, § 261, p 1018 

Joint traffic agreements, injuries to employees 
of railroad operating, joint and several lia¬ 
bility, § 195 

Latent delects or dangers in track oi loadbcd, as¬ 
sumption of nsk, § 392, p 1218 
Lease of lands, liability for injuiy to employee 
as result of negligence of lessee, § 178 
Lights, low budge, negligence in failing to ehm- 
inate, § 230, p 978 

Loading cais, care required so as not to cause 
injury to employee, § 228, p 072 
Loading or unloading freight, liability of con¬ 
signor or consignee for injuiies to scivant, 

§ 212, p 922 

Locomotives, geneially, ante 
Lookout, 

Duty to keep before moving trains or cars, 
§ 263, p 1023 
Negligence in respect of. 

Evidence, § 524, p 136 
Jury question, § 534, p 197 
Violation of statutes or ordinance as basis 
of action for injuries by employee, § 264 
Mail cianes, negligence in permitting unneces¬ 
sarily near track, § 230, p 977, n. 92 
Managers, fellow servant relationships, § 332, p. 
1102 

Medical or surgical attention, duty to furnish, § 
162 

Methods of operation. 

Assumption of risk. Jury question, § 536, p 
215 

Knowledge of danger, § 536, pu 219 
Custom of providing rules, § 271 
Degree of care required, § 265 
Instructions to jury, actions for injuries to 
servants, § 546, p 250 
Liability for injunes to employees as af¬ 
fected, § 261, pp 1015-1020 
Negligence, evidence as to, $ 524, p 135 
Rules of precedence, § 273 
Movements ot trams, warnings to employees, $ 
263, p 1023 

National Railioad Adjustment Board, generally, 
ante 


1230 



INDEX TO MASTER AND SERVANT 


Railroads—Continued, 

Negligence, 

Automatic couplers, violation of statute re¬ 
lating to, § 228, p 970 

Equipment, evidence, actions for injuries to 
omplovce, § 524, p 129 

Liability for injuries to employees os de¬ 
pendent on, ^ 226, p 945 
Licensee using tiacks, liability for injuries to 
employee lesulting, § 178 
Mastei, opeiatiou of, JU 17 questions, § 534, p 
193 

Obstructions on 01 near tracks. 

Assumption of zisk. 

Jury question, § 536, p 215 
Knowledge of dangei, § 390, p 1204, 
§ 392, p 1219 

Gontnbutoiy negligence, precautions against 
danger, § 456, p 1287 

Evidence, actions for injuries to employee, § 
524, p 130 
Fellow servant. 

Negligence, liability for injuries result¬ 
ing, § 333, p 1114. 

Statutory piovisions, § 355, p 1143 
Liability for injuries to employees, § 212 , 
p 921 

Caused by failure to prevent, § 230, pp 
976-979 

Negligence of master, questions of law and 
fact, § 534, p 180 

Orders, fellow servant relations, § 332, p 1104 
Ordinances, violation as basis of action for in¬ 
juries by employee, § 264 
Ordinary risks incident to employment assump¬ 
tion by servant, § 378, pp 1180-1183 
Ovei loading tenders, liability foi injuiies to em¬ 
ployee as result by fall of coal, § 227, p 952 
Permanent structures, duty of placing leasonably 
sate distance from track, § 230, p 077 
Police, liability for unlawful acts within scope of 
employment, § 565, n 93 

Power brakes on trains, statutory requirements, 
§ 228, p 968 

Precautions to protect employees, § 263, pp 1022 - 
1029 

Piozimate cause of injury to servant, liability 
as dependent on, §§ 255-258, pp 1009-1013 
Pullman company employees, liability m respect 
of injuiies to, § 179 

Questions of law and fact in action for injuiies 
to servants, § 533, p 158 

Bails Tracks and roadbeds, generally, post this 
head 

Railway Labor Act, generally, post 
Receivership, fellow servant rule as applicable to 
railroads In hands of, § 347 
Relief departments, formation of as within pow¬ 
er, § 168, p 825 

Remedial statutes. Safety Appliance Acts, § 228^ 
p 960 
Repaiis, 

Liability for injuries to employees while car 
is being hauled to nearest available point, 
§ 228, p 964 

Warning of approach of tram to employees 
engaged m making, § 263, p 1026 


Railroads—Continued, 

Riding on cars or locomotives. 

Disobedience of lules, contributory negli¬ 
gence, § 459, p. 1299 
Duty to employees, § 261, p 1018 
Roadbeds Tracks and roadbeds, geneially, post 
this head 

Roadmasters, fellow servant relationship, § 332, 
pp 1102. 1105 

Rolling stuck, duty to provide safe appliances, 
§ 228, p 959 
Rules and legulations, 

Gontnbutoiy negligence, disobedience, S 459, 
p 1297 

Methods of opeiation, $ 273 
Protection of employees, § 261, p 1015 
Safe appliances Tools, machinery and appli¬ 
ances, post 
Safe place to work, 

Assumption of risk, negligence of master, § 
366, p 1166 

Degree of care requiied, § 226, p 946 
Duty to fuinish, § 212, pp 919-922, §§ 225- 
230, pp 945-979 
Cars, § 228, pp 950-972 
Locomotives, § 227, pp 952-959 
Fellow employees, liability for negligence in 
respect of, § 333, p 1114 
Insurer of, § 220, p 947 
Jury question, § 534, p 181 
Obstructions or erections on, or near tracks, 
§ 230, pp 976-979 

Proximate cause of accident, S 228, p 991 
Tiacks and roadbeds, duty in respect of, 
§ 212, p 821, § 229, pp 972-976 
Safely of employees, §§ 225-230, pp 945-079 
Degree of care requited, § 226, pp 945-952 
Insurer of, § 226, p 945 

Section toiemon, fellow servants relations, § 332, 
pp 1104, 1105 

Statutory piovision, § 355, p 1142; § 348 
Section men, lookout and signals of appioach 
of trains, § 263, p 1024 

Servants m common, liability for injury to, § 178 
Sidetracks, liability for injuries to sei vant caubed 
by defect, § 229, p 973 
Signals, 

Duty to prevent collision, § 261, p 1019 
Negligence in failing to give jury question, § 
534. p 197 

Town or village, statutory requiiements, § 
264 

Single tiack, mere use as negligence, § 261, p 
1016 
Snow, 

Accumulation in yard limits, care requiicd 
to prevent injuries to employee, § 229, 
p 973 

Liability for injuries to employees resulting 
from, § 226, p 946, n 32 
Speed of train, 

Liability for injury to employee as result of, 
§ 261, p 1017 

Violation of statute or ordinance as basis 
of action for injuries by employee, S 
264 

Standard methods or systems, adoption as dis¬ 
charge of duty to employees, | 261, p 1015 
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Railroads—Continued, 

Station engines, fellow servant rule, statutory 
provisions, § 3o4 

Station platform, injuries to employees as re¬ 
sult of defect, liability, § 22G, p 048, n 59 

Statutory provisions, admissibility of evidenrc 
as to violation in action for injuries, § 5t'S 

Sudden stopping of tram, liability for mjunes to 
trainman resulting, § 2G1, p 1019 

Superintendents, fellow servants, relationships, § 
332, p 1102 

Switches and switching, 

Assumption of iisk, 

Knowledge ot daugei, § 300, p 1207 
Oidinnty risk, § 378, pp 1180, 1181 
Care required to prevent imuiies to em¬ 
ployees because of defect, § 229, p 974 
Contributory negligence, method adopted, § 
453, p 1282 

Fellow servant relation of switching crew 
foreman, § 332, p 1104 

Negligence in leaving switches unblocked, § 
229, p 974 

Switch eiigiues, safe appliance^!, duty of pio- 
viding with, § 227, p 954, n 93 
Warning of app'^oach of tiains to employeoa 
engaged in, § 203, p 1027 

Telltales, negligence in failing to maintain, § 230, 
p 978 

Tendei of engine, footboards at rear of, § 227, 
p 954, n 93 

Thud persons, improper loading of car by, lia¬ 
bility foi injuries to servant resulting, § 
212, p. 920 

Ties, liability for injuries to employees caused 
by defects, § 229, p 974 

Tools, machinery and appliances, post 

Towel man, fellow seivant lule, statutory provi¬ 
sion, § 354 

Tracks and loadbeds, 

Assumption of iisk by servants working on 
or near, § 378, p 1182 
Jury question, § 536, p 214 
Known defects and dangers, { 300, p 
1203 

Care roquiied in putting in safe condition, § 
2J9, pp 972-976 

Contnbutoiy negbgeuce of servants woiking 
on or ncai, § 456, p 1289 
Inspection foi latent defects or dangcis, 
§ 447, p 1271 

Jury questions, § 537, p 232 
Piecautions against injuries, § 456, p 
1290 

Duty to make safe for employees, § 212, p 
921 

Erections on or near tracks, liability to em¬ 
ployee lor injuries caused by failure to 
pi event. § 230, p 976 

Liability foi injuries to employees caused 
by detects, § 229, p 974 
Lookout and signals to employees on or near, 
§ 263, p 1024 

Negligence in respect of, quebtions of law 
and fact, § 533, p 150, § 534, p 179 
Proximate cause of injury to servants, de¬ 
fective condition, § 256 


Railroads—Continued, 

Tracks and roadbeds—Continued, 

Repairs oi in-pcclois, fellow servant rule, % 
333. p 1121 

Safe condition to prevent lujuiy to em¬ 
ployees, § 229, pp 972-976 
Trackwalkeis, lookout and signals to of 
approaching tram, § 263, p 1024 
Traffic arrangements. 

Injury to employees, liability, § 178 
Operating tiain on tnick of aiioLIicr, safe m- 
stnimentalities and place to woik, § 212, 
p 919 

Tram dispatches, fellow servants, statutory pro¬ 
visions, § 348 
Trestles, 

Liability to servant for in juries caused by 
failure to safely maintain, § 229, p 075 
Negligence of master in respect of, questions 
of law or fact, § 534, p 180 
Tunnels, absumption of iisks, nidinary risks in¬ 
cident to working on, § 378, p IISO 
Velocipedes, assumption of risk by employees 
using, § 378, p 1183 

Viaducts, negligence m failing to maintain whip¬ 
ping straps, telltales, etc. § 230, p 978 
Violation of statutory pioviHion, § 370 
Wanton misconduct m lunning down employees. 

§ 201, p 1017 
Waining deuces, 

Maintenance to prevent collision, § 261, p 
1010 

Overhead budges, § 230, p 978 
Wainmg emplovee oi danger, failure to warn 
as negligence, § 2 (j 3, p 1022 
Watchmen, contributory negligence, piecautions 
against danger, § 456, p 1292 
Whipping stiaps, negligence m failuie to main¬ 
tain, § 230, p 978 

Willful injuiy to employees, liability, § 192 
Work trains, duty owed employee riding on, § 

261, p 1018 

Wreck masteis, fellow servants relations, § 332, 
pp 1102, 1105 

Yaid foieinan, scivant’s relations, § 332, p 1164 
Yard limits, 

Rules, partial suporsc.ssion by adoption of 
inconsistent ordoi, § 278 
Snow or ice accuinulation, care required to 
prevent injury to employees, § 229, p 073 
Yaid masters, fellow servants lelations, ^ 332, p 
1106 

Yaidmen, contiibutory negligence, precautions 
against danger, § 456, p 1200 
Yatds, 

Independent contractors, peisons employed 
to maintain and operate, § 3(0) 
Warning of appioa. h of tram to employees 
working in, § 203, p 1027 
Railway Laboi Act, 

Actions to enforce award under, | 28(122), p 353 
Adjustment boaid National Railroad Adjust¬ 
ment Board, generally, ante 
Administrative remedies, evhaustion befoie resort 
to courts, § 28(71), p 253 

Aggrieved employees, right to paiticipate in pro¬ 
ceeding before Adjustment Boaid, $ 28(83) 
Application, § 28(5) 
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Railway Labor Act—Continued, 

Aibitiation, § 28(2), p 117 

Advisory nature of uwai d, § 138 
Bindincf effect of award, { 28(121), pp 348, 
349 

Disposal of issues by award, § 28(121), p 
349 

Representation of employees, § 2S(S3) 

Seltiiig aside of awaid, § 28(133), p 382 
Submission of labor disputes, § 28(73) 

Bui (leu of proof, action to enforce award un¬ 
der, § 28(135) 

Cei tification of bargaining repie&eutatives, S 28 
(31) 

Collective bargaining, 

Ciafts and classes of employees os units for, 
§ 28(28), p 171 
Piesuniption, § 28(03), p 281 
Riaht of. § 28(20) 

Condition pieceilent to proceeding before Ad- 
lustincnt Board, § 28(75) 

Conditions precedent to action to enforce award 
under, § 28(122), p 354 

Coui t“, exhaustion of administrative remedies be¬ 
fore icsoit to, § 28(71), p 253 
Crafts and classes of employees, pi esei ration as 
units lor collective bargaining, § 28\28), p 
171 

Divisional jurisdiction of Adjustment Boaid, § 28 
(74), p 201 

Employees within meaning of, § 28(11) 
Enforcement of award under, § 28(122), p 353 
Bui den of pzoof in action for, § 28(135) 
Grounds foi relusal, § 28(1291, p 308 
Hearing and determination in action for, § 
28(133), p 382 
Limitations, § 28il25) 

Paitios to proceeding, J 28(126) 

I'loading, § 28(127) 

Pi csf'ntation of obicctions for first time In 
pio(ceding foi, § 28(131) 

Puma facie evidence, § 28(130), p 396 
Evidence, siilliciency to sustain lindings of Media¬ 
tion and Adiustracnt Board, § 28(95), p 288 
Fair Labor Standards Act, exemptions fiom pio- 
Yisioiis of employee of earner by an sub¬ 
ject to, § 151(23) 

Furloughed omplovees, eligibility to vote on ques¬ 
tion of bn I gaming representative, $ 28(31), 
p ISO. n 20. 27 

Grievances, power of bargaining agent to handle, 
§ 28(35), p 180 

Juzisdiclion, settlement of labor disputes, § 28 
(74), p 200 

JuiisdicLional labor disputes, luiisdiction over, S 
28(71). p 254 

Labor dispute within, § 28(16) 

Labor unions, perfoimancc of functions of bar¬ 
gaining agent, § 28(16), p 147 
Limitation of actions, enfoicement of awaid of 
National Railway Adjustment Board, § 28 
(125) 

Limitation on time m which Jurisdiction of 
Board of Adjustment may be invoked, § 28 
(76) 

National Mediation Board, generally, ante 
National Railroad Adjustment Board, generally, 
ante 

67 O. J S.-78 


Railway Labor Act—Continued, 

Puipose of. § 28(2), p 117 

StnkOh, light to engage in, § 28(18) 

Subpoenas, enforcement of subpoena issued by. 

§ 2StSl), p 207, II 50 
Validity, § 28(3), p 121 
Wage cuts, § 28(62) 

Rank, fellow servants, distinctions in as affecting 
relation, § 332, pp 1098-1108 
Ratification, 

Independent contiactors, liability for negligent or 
wrongful acts as affected, § 504 
Thud persons, iniuiies to, riost 
Razing structnies, sate place of work, duty to guard 
against dangers incident to, § 210 p 934 
Reasonable care required by employer to protect 
against injunes, § 183 P 877 
Rebates wages, 

Minimum wages and o\ertime, agreement for, § 
151(35), p 737, n 27 

Profit shaiins; wage contract, allowance for, { 
112. p 553 

Prosecution for violation of statute prohibiting, 
evidence, § 160(13), p 813 

Rebuttal evidence, wrongful discharge, admissibility 
in action for, § 53, p 457 

Receipt, wages, waivei or release as resulting, § 108 
Receivers, 

Breach of employment contract ansint? fiom non¬ 
employment because of recLuveiship, § 35 
Employci’s i eceiversliip as afiecting labor rela 
tions under statute, § 28(10) 

Labor disputes, appoiniiuerit of receiver for em¬ 
ployer as aflecting light of Labor Relations 
Hoard to file complaint, § 28(89), p 277 
Railioads, fellow servant rule, applicability to 
railroads in receivcz^hip, § 347 

Reckless acts, fellow servants, liability of master of 
injuiies caused by, § 325 
Records, 

Fair Labor Standards Act, employers, § 151(33) 
Labor relations boards, 

Proceedings for enforcement or leview of or¬ 
der decided on, § 2H(130) 

Remand for supplying dcfi*'ieiicics, § 28(137) 

Redcaps, Fait La1x>r Standaids Act, coverage, § 151 
(9), p 057, n 33 

Reduction Wages and other remuneration, post 
Reference, labor disputes. Railway Labot Act, § 28 
(2). p 117 

Refuge places, mines, duty of opeiator to provide, § 
222. p 942 

Refunds, relief and benefit depailmonts or a%ocia- 
tjons, contributions or deductions fiom wages, 
§ 308, p 827 

Regional Boaid of Adjustments, carriers, jurisdiction 
over labor disputes, § 28(74), p 261 
Registered nurses. Fair Labor Standards Act, ex¬ 
emption from provisions, { 151(12), p 666, n 10 
Reinstatement of employees, 

Labor relations boards. 

Power to order, § 28(47); § 28(109), p 319 
Remand to board in respect of i&sucs m- 
volviiig, § 28(138) 

National Labor Relations Board, f 28(119), pp. 
335-345 
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Reinstatement of emidoyees—Continued, 

Unfair labor practice, 

Discrimination because of union activities, 
evidence, § 28(100), pp 303-309 
Refusal because of umon activities, evidence, 
$ 28(09) 

Refusal to reinstate employee wrongfully dis- 
chaiged, § 28(51), p 226 
Wrongfully discharged employee, § 46 
Relationship, §§ 1-13, pp 24-94 
Bui den of proof, § 12 

Actions for injuries to thud persons, § 615, 
p. 304 

Change in nature of, employment contract, S 0, p 
81 

Compensation to be consideied in determining 
existence, § 2, p 38 

Contracts of employment, generally, ante 
DeAned, § 1, P 24 

Designation by parties as determinative, § 2, p 
29, n 68 

Determination of for purpose of liability for in¬ 
jury to servant, § 174 

Direction and contiol of work, element of, f 2, p 
32, § 3(3), p. 49 

Discharge, power to discharge as essential, § 2, 
p 3o 

Enticing servant to leave employment, necessity 
in order to maintain action for, § 625, p. 420 
Essentials, § 2, pp 29-41 
Estoppel, denial of, § 580 
Evidence, 

Actions for injuries to servant, § 521 
Actions for injuries to third persons, 

Admissibility of evidence, § 615, p 307 
Circumstantial evidence, § 615, p 405 
Employment, § 12 

Existence of as prerequisite to liability for in¬ 
juries to minois employed m violation of law, 
§ 104, p 805 

Federal Employers’ Liability Act, burden of proof 
in action under, § 501, p 68 
Fellow seivants, existence as essential to defense 
of, § 328 

Independpnt contractors and their employees, |g 
3(l)-3(0). pp 41-62 
Tests, § 3(2), pp 45-49 
Injuries to servants. 

Burden of proof in action for, § 501, p 68 
Commencement, suspension, etc, for purpose 
of determining liability, S ISO, pp 868- 
873 

Evidence, §§ 504, 521 
Instructions to juiy, § 542 
Liability of mastei as dependent on, § 175 
Employeis’ liability acts, § 173, p 846 
Fedeial Employeis’ Liability Act, § 173, 
p 849 

Pleading in actions for, § 489, p. 15 
Presumptions, § 501, p 53 
Question of law or fact, § 530 
Intel ference with relationship by third persons, 
geneially, ante 
Jury question, § 13 

Actions for injuries to third persons, S 617, p 
409 


Relationship—Continued, 

Presumption, § 12 

Actions for injuries to servant, { 501, p 53 
Existence of, S 615, p 391 
Profit shaiing agreement as affecting, S 93 
Question of fact, S 2, p 30 
Questions of law and fact, § 13 

Actions for injuries to servants, § 530 
Services tendered as foundation, § 2, p 40 
Social security tax, payment of as indicative of 
existence, § 3(2), p 47 

Statutory regulations, §§ 14-27, pp 03-113 
Strikes, participating in as terminating, § 28(13) 
Substitute employed by servant, § 4 
Releases, 

Federal Employers* Liability Act, application to 
agieements for, § 107 

Minimum wages and overtime pay, avoidance of 
liability by. § 151(35), pp 736-741 
Relief and benefit depaztments or associations, 
Agiecment that acceptance of benefits shall 
release employer from liability, S 170, p 
838 

Execution as condition to payment of bene¬ 
fits, § 169, p 834 

Execution on consideration of benefits re¬ 
ceived, S 170, p 830 

Relief and benefit departments or associations, §§ 167- 
170, pp 824-n841 

Acceptance of benefits under plan as bar to action 
for injuries or death, § 170, p 838 
Actions for benefit, § 160, p 835 
Actions for miunes, right to benefit as affected, 
§ 170, p 839 

Administration of fund, regulation, S 169, p. 830 
Amount of pension, § 169, p 831 
Appeal fiom decision of admmistrative officers, | 
169, p 833 

Beneficiaries, § 160, p. 832 
Benefits, § 169, pp 828-^837 

Elections between benefits and actions for in- 
juiies or death, § 170, pp 837-841 
Burden of pxoof, actions for benefit, { 160, p 836 
Change of beneficiary m death benefit certificate, 
§ ICO, p 832 

Conclusiveness of determination of organization 
m icspect to benefits, § 160, p 834 
Conflict of laws, right to benefit, § 170, p 838 
Consideration, 

Benefit plan offered by employer and accept¬ 
ed by employee, § 169, p 828 
Retirement plan, § 169, p 830 
Constitutional provisions invalidating agreement, 
§ 170, p 840 

Construction of provisions for benefits, § 168, p 
829 

Conti act, benefit plan offered and accepted as, S 
1G9, p 828 
Contributions, 

Benefit or insurance funds, validity of BtB.tr 
ute, § 168, p 825 

Refund or recoveiy back, § 168, p 827 
Corporations, authority to maintain, { 168, p 
825 

Courts, resort to, § 160, p 833 

Death benefits, actions to lecover, { 169, p. 835 
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Belief and benefit departments or associationa—Con¬ 
tinued, 

Deductions from wages, refund or recovery back, 
§ 168, p 827 

Discharge of employee, withdiawal of contribu¬ 
tions, § 168, p 827 

Discretion of trustees, amount of pension, S 109, 
p 831 

Dicisolution, § 168, p 826 

Division and partial distribution of assets 
without, § 168, p 827 

Divorced wife, right to benefits under death ben¬ 
efit certificate, § 169, p 832 
Election between benefits and actions for inju¬ 
ries or death, § 170, pp 837-841 
Eligibility for membership, { 168, p 825 
Estoppel, denial of membexship, § 168, p 826 
Evidence, actions for benefit, § 169, p 836 
Execution of releases, condition to payment of 
benefits, § 169, p 834 

False waiianties as to material matter by mem¬ 
ber m application, S 168, p 826 
Fedcial Employers’ Liability Act, contracts as 
afTccted, § 170, p 811 

Fraud, election to obtain benefits induced by, S 
170, p 839 

Giatuitous benefits, S 169, p 830 
Insurable interest, beneficial y in death benefit 
certificate issued employee, § 100, p 832 
Interest, unpaid pension installments, § 169, p 
837 

Interpleader, actions for benefit, § 169, p 830 
Issues, actions for benefits, § 109, p 835 
Judgment, actions for benefit, § 169, p 837 
Jury questions, actions for benefit, § 169, p. 837 
Law governing contract, § 170, p 838 
Liberal construction, retirement provisions, S 
p 831 

Alembership, J 108, p 825 
Mistake, acceptance of benefits under, § 170, p 
839 

Money had and received, actions to recover ben¬ 
efits, § 109, p 835 
Organizations, § 168, pp 824-828 
Payment of benefits, execution of release as con¬ 
dition, f 169, p 834 
Pensions, 9 169, p 830 

Pleadings, actions for benefits, § 369, p 835 
Procedure within organization, § 169, p 833 
Proof, actions for benefit, § 169, p 835 
Questions of law and fact, actions for benefit, § 
169, p 837 

Railroad employees, Federal Employers’ Liabil¬ 
ity Act as affecting, § 170, p 841 
Refund or recovery back of contributions or de¬ 
ductions from wages, 9 168, p 827 
Ridease, 

Agi^ment that acceptance of benefits shall 
release employer from liability, 9 170, 
p 838 

Execution of conditions to payment of bene¬ 
fits, 9 169, p. 834 

Execution on consideration of benefits re¬ 
ceived, 9 170, p 839 

Remedies within organization, 9 ^69, p 833 


Relief and benefit departments or associations—G6n- 
tinned. 

Resulting trusts, funds on dissolution held for 
benefit of contributors and donors as, § 168, 

p 820 

Retirement benefits, 9 169, p 830 
Rules and regulations, 9 107 

Administration of funds and right to bene¬ 
fit, 9 ^69, p 833 

Benefits in accordance with, 9 109, p 828 
Statutory provisions Invalidating agreement, 9 
170, p 840 

Teimination of employment, return or refund of 
contributions or deductions from wages, 9 
108, p 827 

Termination of membership, 9 168, p 826 
Trial, actions for benefit, 9 169, p 837 
Trustees, funds held by on dissolution, § 168, p 
826 

Undue influence, election to accept benefits in¬ 
duced by, § 170, p 839 

Variance, actions for benefits, § 169, p 835 
Voluntary discontinuance of plans, rights of par¬ 
ties, § 168, p 1827 

Widow, light of action on death benefit certifi¬ 
cate, § 169, p 832 
Winding up, 9 168, p 826 

Withdrawal of contubutions, discharged em¬ 
ployee, § 168, p 827 

Wrongful death, prosecution of action for as pre¬ 
cluding claim as boncflciary under benefit 
ceitificaie, 9 170, p 830 

Rebef trains, Hours of Service Act, exception of crew, 

§ 10 

Remand, Labor Relations Board, 9 28(137)-28(139), pp 
400-103 

Duty to act on issues recommitted, § 28(137) 
Reinstatement or back pay issues, 9 28(138) 
Taking of additional evidence, § 28(130) 
Remedial statutes, labor relations, § 28(2), p 119 
Remedies, 

Actions, generally, ante 

Laboi disputes, settlement of, 9 28(60) 

Judicial lemedies, 9 28(71), pp 250-254 
Wrongful discharge, nature and foim ot reme¬ 
dies available, § 50 

Remedying defect, evidence as to duty of employee in 
action for injuries, 9 519, p 110 
Remote cause, instructions in actions for injuries to 
servants, § 544 

Remuneration Wages or other lemuneration, gener¬ 
ally, post 

Renewal, employment contract, 9 10 
Rent, profit sharing wage contract, deduction fot, 
9 112, p 551 
Repairs, 

Contributory negligence, disobedience of rule or 
order relating to, 9 459, p. 1301 
Dangerous machinery, absence of guard during, 
§ 232, p 982 

Evidence in action for injuries to servants, 9 612, 
p 98 

Fair Labor Standards Act, application to repair¬ 
men, § 151(9), p. 657 
Fellow servant^ 

Liability of master for negligence, § 333, p. 

1119 
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Sepaii s—Continued, 

Fellow servants—Continued, 

Neglij^ence in respect of, Jury question, § 
«o35, p 208 

Independent contractors, liability for acts or 
omissions, § 584, p 356 
Injuiies to seivants, 

Admissibiliiy of evidence in action for, § 
512, p 98 

Bepairs after injuries, § 509, n 29, § 
510 

Instiuction to juiy, § 646, p. 247 
Negligence of master, juiy question, S 534, 
p JS9 

Place of work, ante 

Itailioad cars being transported for, liability for 
injuiies to employee, § 228, p 965 
Safe place to woik, employees engaged m mak¬ 
ing, § 250 

Tools, machinery and appliances, post 
Warning and instructing servant engaged in mak¬ 
ing, § 286 

Reparation, discharge of employee, effect of, § 43 
Repayment, labor contract statute, defense of in pros¬ 
ecution of employee for violation, § 80, p. 507 
Repeal, 

Fair Labor Standards Act, § 151(3) 

Statutory provisions, labor relations, § 28(4) 
R^lication or leply. 

Injuries to servants, actions for, § 495 
Wages, actions to recovei, S 128, p 573 
Reports, 

Accident, injuiies to servants, admissibility in ac¬ 
tions for, i 503 
Fair Labor Standards Act, 

Administrator, § 151(30) 

Employers, § 151(33) 

Industry committee, S 151(32), p 727 
Hours of labor, report of excessive hours, ear¬ 
ners, § 21 

Representations of master, 

Assumption of xisk. 

Effect of, §§ 404^09, pp 1235-1238 
Repairs having been made, § 406 
Requisites and sufficiency, § 405 
Conti ibutoiy negligence, reliance on, J 429 
Representative Collective bargaining, ante 
Representative actions. Fair Labor Standards Act, 
pleading, § 1C0(7), p 787 

Representatives, pleading acts or omissions in action 
for injury to servant, § 490, p 25 
Repudiation, emplojmient contract, 

Damages as recovei able by employee, § 11, p. 84 
Rescission on ground of, § 9, p. 82 
Repugnancy, pleading, action for injuries to servant, 
§ 489, p 14 
Reputation, 

Discharge of employee for acts tending to injure 
employer in, $ 42, p. 428 
Evidence of reputation of. 

Fellow servant causing injuries, { 516 
Injured employee, S 519, p^ 109 
Wrongful dischaige, damages as recoverable for 
injury to, § 58, p 469 

Request for instiuctions in actions for injuries to 
servants, S 538, p 238 


Rescission, employment contract, § 9, p 81 
Defense in action for breach, § 11, p 85 
Reservation of powers, rclationbhip as inferred from, 
§ 2. p 37 
Resignation, 

Termination of employment, acceptance as essen¬ 
tial, S 33 

Unfair labor practice, forced resignation because 
of union activities, evidence, § 28(99) 

Res ipsa loquitur. 

Federal Employers* Liability Act, doctrine as ap¬ 
plicable in action under, § 501, p 59 
Injuries to servant, § 501, p 5G 
Instruction, § 540 
Question for Jury, § 524, p 126 
Injuries to third pcibOus, doctiine as applicable, 
§ 615, p 394 
Res judicata, 

Oollective bargaining, certification of bargaining 
representative, § 28(34) 

Labor Relations Boards, principle as applying to, 
§ 28(70) 

National Labor Relations Boaid, 

Dismissal of petition for enforcement of or¬ 
der, § 128(129), p 3C5 

DocLiine as available to preclude ordering 
cessation of unfair labor practice, J 28 
( 112 ) 

Respondeat superior. 

Glim mol acts of servant, liability of master un¬ 
der doctrine, § 573 

Independent contractors, doctrine as applicable 
to, S 584, p 353 

Injuries to servant, liability of employer undei 
doctrine of, § 525 

Assistants employed by servant, § 564, pp 
280-283 

Control of servant as essential, servants 
loaned or hiied to another, § 5GG, pp 284- 
292 

Knowledge of master as alTecting, § 570, p 
311 

Invitees, liability for mjurles under doctrine of, 
§ 575, p 334 

Liberal application of rules, § 575, p. 331 
Licensees, liability for injury under doctrine of, S 
575, p 334 

Medical attention furnished employee, liability 
of employer under rule of, § 163, p 821 
Particular application of doctrine, § 575, pp 331- 
345 

Personal liability of seivant for tort as affected 
by doctrine, § 577, p 346 
Smoking, liability of master under doctrine with 
respect to fires started by, § 575, p. 334 
Third persons, injuiy to, ante 
Trespasseis, liability for injury under doctiine 
of, § 575, p 334 

Willful or malicious acts of servant, liability of 
muster under doctrine of, § 572 
Rest days, statutory provisions, § 15, p 99 
Rest periods, 

Injui les to employee during, liability of employer, 
§ 180, p 870 

Minimum wages and overtime pay, compensable 
working time as including, § 151(28), p 716 
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Best periods—Continued, 

Safeguaidmg madnnciy, statutes requiiing as 
applying dining, § 232, p 9S4 
Restauiants, minimum wages, minor employees, { 152, 
p 743, n 85 

Restitution, back pay awjid. National Labor Rela¬ 
tions Boaid as coiilmcd to, § 28(119), p 343 
Restiaint of employees, untair labor piactices, evi¬ 
dence as to, § 28(97), pp 292-200 
Result, independent loiitractoi relationship, 

Reservation of light to supervise as to as affect¬ 
ing, § 3(4) 

Subject to contiol of omployei as to, § 3(1), p 42 
Resulting trust, relief and benefit departments or as¬ 
sociations, funds on dissolution held for benefit of 
contributors and donois as, f 1G8, p S2G 
Retail business, labor lelations, statutes regulating 
as applying to, § 28(5) 

Retail stores, National Laboi Relations Act as cover¬ 
ing, § 28(5), p 125, 11 30 
Retaileis, 

Pair Labor Standards Act, 

Application to, § 151(7), p C43 
Employees as within coveiage, § 151(9), p 
G5S 

Exemption of letail establishments engaged 
mainly in intiastute commerce, § 151(14), 
pp 673-678 

Interstate commerce. National Labor Relations 
Act as applying, § 28(9), p 133 
Retention, 

Fellow servants, pleading negligence in actions 
for injuries to seivants, § 490, p 24 
Incompetent employees, admissibility of evidence 
as to In action for injuries, § 516 
Retirement, employment contracts containing piovi- 
sions for, liberal constiuction, § 160, p 831 
Retiiemcnt benefits, relief and benefit dopaitmcnts or 
a'^bociations, § 169, p 830 

Retrenchment, busmess dcpiession, excuse for em¬ 
ployer’s failure to funiish i\oik, § 61 
Retroactive modification, employment contiact, con¬ 
sideration, § 9, p. SO, n. 62 
Retroactive operation. 

Collective bai gaming contract, § 28(41), p 197 
Fellow seivants, statutes relating to, § 345 
Labor relations, statute regularing, § 28(4) 

Lien for wages, statutes giving, § 139 
Wage inciease agreement, § 110, p 545, n 61 
Unfair labor practice, employer announcing 
as guilty of, § 28(97), p 294, n 33 
Return of money received after injury as condi¬ 
tion piecedent to action for injuries to serv¬ 
ant, § 484 
Revolving shafts, 

Assumption of nsk, knowledge of danger, $ 390, p 
1207 

Negligence of master, covering or guarding, i 
534, p. 187 

Warning or instructing servant, obvious danger 
coming into contact with, § 29G 
Riding, dangerous machinery or appliances, burden 
of pioof, § 502 

Riggers, warning or instruction as to dangeis, § 295 
Right of action for mjunes to servants, jury question, 
i 529 


Rival unions, 

Collective bargaining, 

Jurisdiction ro determine disputes concern¬ 
ing nuthoiity to represent employees, 
28(29) 

Negative duly of employer not to bargaiii 
with, § 28(24) 

Neutiality of employer in contest between, § 
28(25), p 164 

Selection as hai gaming repiesentative, § 28 
(27), p 169. n 14 

Employer as required to defend complaints of, § 
28(83) 

Intervention in proceeding before National Labor 
Relations tor, § 28(86) 

Jurisdictional laboi disputes, generally, ante 
Payroll deductions for union dues as unfair labor 
piactice, § 28^02) 

Railioad employees, jurisdiction of disputes be¬ 
tween. § 28(74), p 261 

Rivetcis, contnhutoiy negligence, inspection for la¬ 
tent defects or dangers, § 447, p 1271 
Roadbeds Railroads, ante 

Roadmasters, railroads, fellow servant relationship, § 
332, pp 1102, 1105 
Roads Highways, generally, ante 
Robbers, injuries to servants by, liability of employei, 

§ 189 
Rolleis, 

Assumption of risk, knowledge of danger, § 390, p 
1208 

Negligence of master, covering or guaidmg, jury 
questions, § 524, p. 187 
Rolling stock, railioads. 

Duty to provide safe appliances, $ 228, p 959 
Inspection to discover defects, § 236 
Roofeis, independent contractors, § 3(9) 

Ropes, 

Assumption of risk. 

Knowledge of danger, § 390, p 1207 
Latent delects or dangers, § 392, p 1220 
Conti ibutory negligence, inspection for latent de¬ 
fects or dangers, § 447, p 1271 
Simple appliance as respects liability to furnish 
safe appliance, § 216, n. 97 
Round sum payment, mdependent contractor, { 3(8) 
Royalties, inventions by employee, use of by employ- 
ci, § 73, p 404 

Run-off election, collective bargaining, selection of 
bargaining leprescntative, § 28(33), p 181 
Running boards, contributory negligence, inspection 
for latent defects or dangers, § 447, p. 1271 
Runways, 

Assumption of risk, jury questions, § 530, p 214 
Fellow seivants, liability of master for negligence 
in constructing, § 333, p. 1119 
Injuries to servant, negligence of master. Jury 
question, § 534, p 182 

Safety devices, duty of master m respect of; 5 
221 

Rules and legulations, 

Admissibility m evidence of book containing rules 
of master, actions for injuries to third per¬ 
sons, § 615, p 400 

Admissibility of evidence as to regulations in ac¬ 
tion for injuries to servants, § 499, p. 47, 
5 513, p 100-103 
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Rules and regralatlona—Continued, 

Admissibility of evidence as to regulations m ac¬ 
tion for injuries to servants—Continued, 
Obedience or disiegard, § 519, p 110 
Pleading as affecting, § 499, p 47 
Assumption of risk. 

Disobedience of, § 410 

Failure to promulgate, knowledge of danger, 
§ 390, p 1200 

Violations of rules, § 536, p. 212 
Jury question, { 536, p 212 
Burden of proving negligence in respect of, ac¬ 
tions for Injuries to servants, § 501, p. 77 
Construction, question of law or fact, { 534, p. 
200 

Conti ibutory negligence, ante 
Employee as under obligation to obey, i 75 
Existence and applicability, questions of law and 
fact, actions for injuries to servants, § 534, p 
201 

Federal Employers* Liability Act, 

Burden of proving violation in action under, 
§501, p 78 

Presumptions in action under, § 501, p. 63 
Fellow servants, 

Concurring negligence in respect of adoption, 
effect of, § 356 

Delegation of duty to promulgate, § 333, p 
1124 

Liability for injuries as result of obedience, 
statutoiy provisions, § 343 
Foifeiture of wages for violation, notice as es¬ 
sential, § 103 

Instiuctions to jury as to, actions for injuries to 
seivants, § 546, p 248 

Labor Relations Boards, powers to establish, § 
28(68) 

Method of woik, §§ 270-277, pp 1035-1042 
Adoption Ob exempting master from liability 
for negligence, § 276 
Application, § 275 
Construction, § 276 
Customs, 

Construction in accordance with, § 276 
Others as affecting obligation to adopti 
§ 271 

Customary violation, $ 275 
Disobedience as precluding recovery for in- 
junes sustained, § 276 
Duty to adopt and promulgate, § 271 
Enforemg obedience, § 272 
Fellow servants, delegation of duty to promul¬ 
gate, § 333, p 1124 
General and special rules, § 276 
Habitual disobedience as affecting liability 
for injuries, § 275 

E^nowledge of habitual violation as affecting 
liability for injury, § 272 
Notice to servant, § 274 
Operation and effect, § 276 
Pioximate cause of injury, § 277 
Reasonableness and suflSciency, § 273 
Special order as prevailing over, § 278 
Special rule supeiseding general rule^ § 276 
Waiver, § 273 

Negligence of master in respect of, 

Evidence, § 524, p. 134 


Rules and regulations—Contmued, 

Negligence of master in resp^ of—Continued, 
Questions of law and fact, § 534, p 200, f 
533, p 161 

Pleading m action for Injuries to servants^ § 490, 

p 21 

Presumptions and actions for injuries to servants, 

§ 501, p 63 

Reasonableness, Jury question, actions for inju¬ 
ries to servant, § 534, p 201 
B^ief and benefit departments or associations, 
Administration of funds and right to benefit, 

§ 169, p 833 

Benefit in accordance with, § 169, p 828 

Relieving employer from liability for negligence, 

§ 197 
Waiver, 

Jury questions, actions for injuries to serv¬ 
ant, § 534, p 202 

Sufficiency of evidence, actions for injuries 
to third persons, § 615, p 403 

Runways, negligence of master, jury question, § 534, 

p. 182 

Safe place to work. 

Absolutely safe place as required to be furnished, 
§206 

Alteration of buildings and other structures, du¬ 
ty to furnish as extending to, § 219, p 033 
Assumption of risks, § 363 
Bariiers for machinery or appliances, § 231 
Best places required to be furnished, § 207 
Blasting operations, § 222, p 943 
Blench of duty to provide, burden of pi oof, | 
501, p 74 

Buildmgs, § 219, pp 928-934 
Burden of proof, action for injuries to servants, 
§ 501, p 73 

Oare required of master in furnishing, § 203, 
§§ 213-230, pp 922-079 

Garners, duty of furnishing employees with, § 
212, pp 919-922 

Changing conditions as work progresses, § 219, p 
930 

Giicumstantial evidence, § 524, p 125 
Concealed defects or dangeis, inspection to dis¬ 
cover, § 238 

Constiuction of buildings, duty to furnish as ap¬ 
plying to, § 219, p 933 

Continuing duty of employer to furnish, § 219, p. 
929, n. 25 

Conti ibutory negligence, ante 
Covering dangeions machinery or places, §§ 231- 
234, pp 979-088 

Dangerous operations, servants engaged in, § 249 
Degree of care required of employer, § 202, pp 
902-908; § 203; § 204, pp 909-912 
Delegation of master’s duty, § 186; § 204, pp 909- 
912 

Demolition of buildings, duty to furnish as ex¬ 
tending to, § 219, p 933 
Derricks, care required of master using, § 221 
Duty of master to furnish, § 201 
Egress, duty to furnish as extending to means of^ 
§ 219, p 931 

Electricity, protection of servants by master em¬ 
ploying, § 223 
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Safe place to work—Continued, 

Elovatois, § 221 

Evidence, actions for injuries to servants, § 612, p. 

96. § 522. p 118, § 524, pp 125, 128 
Excavations, S 222, pp 038-944 

Fellow servant lule, § 333, p 1116 
Experience of servant affecting care required of 
employer, § 203 

Farm labor as within statute requiring employer 
to furnish, § 219, p 930 
Fedeial Employers* Liability Act, § 226, p 947 
Burden of proof, § 501, p. 75 
Fellow servants, ante 

File escape, duty of master to provide, § 219, p 
034 

Going to and from work, duty to furnish as in¬ 
cluding, § 219. p. 932 

Guarding dangeious machinery or places, §§ 231- 
234, pp 979-988 
Hoists. $ 220. p 936 
Hoistways, § 221 
Independent contractors, 

Duty of contractee to furnish, § 607 
Duty of providing for employee of other in¬ 
dependent contractors, { 610 
Liability of contractee for injuries to serv¬ 
ants as result of failure to provide, S 
603 

Ingress, duty to furnish as including means of, § 
210. p 931 

Inspection and repair. Place of work, ante 
Insuier, employer as, § 202, p. 902 
Jury questions, actions for injuries, to servant, § 
533, p 157, S 534, p 160 
Knowledge of servant respecting care required of 
employer to furnish, § 203 
Ladders, § 220, p 93G 

Latent defects, inspection to discover, § 238 
Liability for injuries occasioned by, § 210, p 929 
Lights, duty to furnish safe place as including 
duty of furnishing. § 219, p 932 
Mines, § 222, pp 938-944 

Fellow servant rule, § 333, p 1115 
Nature and kind of place required to be fur¬ 
nished, §§ 206-200, pp 913-917 
Natuie of danger, degree of caie required of mas¬ 
ter as dcteiminable with reference to, § 202, 

p 006 

Nature of work rendering place temporalily in¬ 
secure, § 240 

Negligence, employer as liable only for, § 202, p 
904 

Newest places as required to be furnished, § 207 
Obvious dangers, duty of master in respect of, 
9 203 

Ordinary care, § 202, p 004 
Passage ways, 9 210, p 031 
Lights in, § 210, p 032 

Permissive use of piemises, rule requiring em¬ 
ployer to fuinish as extending to, § 219, p 
931 

Pits, 9 222, p 038 
Platforms, § 220, pp 934-037 
Pleading failuie to furnish in action for injuries 
to servants, 9 490, p 20 


Safe place to work—Continued, 

Preparation of one place to work liability of mas¬ 
ter for injury as result of negligence, § 333, 
p 1113 

Presumptions, actions for injury to servant, § 501, 

p 61 

Progress of work enhancing danger, § 219, p 930 
Proximate cause of injury, failure to comply with 
requirements of statute, 9 252 
Quarries, 9 222, pp 938-944 

Fellow seivant rule, 9 333, p 1115 
Questions of law and fact, actions for injuries to 
seivants, 9 533, p 157; 9 534, p 169 
Railings for machinery or appliances, 9 231 
Railroads, ante 

Razing structures, duty to guard against dangeis 
incident to, § 219, p 934 
Reasonable care by employer, 9 202, p 005 
Reasonably safe place only required to be fur¬ 
nished, 9 206 

Repairs, employees engaged in making, § 219, p 
933, 9 250 
Runways, 9 221 
Scaffolds, 9 220, pp 934-937 
Scope of employment, liability for injuries aris¬ 
ing out of failure to furnish, § 201 
Shafts, 9 221 
Shipping, 9 224 

Fellow servants rule, 9 333, p 1115 
Shoiing mines, etc, a^ work progresses, duty of 
master, 9 222, p 938 
Staging, 9 220, pp 934-937 
Stairways, lights, § 219, p 932 
Statutory provisions, 9 202, p 908 

Delegation of duty to fellow servant to avoid 
liability, § 333, p 1112 
Duty of employer to furnish as affected, 9 
202, p 908 

Liability for injuries as result of failure to 
comply with, § 232 

Liability of master where place is furnished 
by or in control of third persons, 9 211 
Railroads, tracks and loadbed. 9 229, p 972 
Street railroads, control over stieet as respects 
duty to provide, 9 229, p, 973 
Subcontractors, liability of contractee for inju¬ 
ries to servants as result of failure to pio- 
vide, 9 603 

Supports, 9 220, pp 934r-037 
Swinging platforms, 9 220, p 936 
Temporary structures, 9 217 

Fellow servant negligence as affecting mas¬ 
ter's liability for injuries, 9 333, p 1113 
Third persons, duty and liabilities of employer 
with respect to places furnished by or in 
control of, 99 210-212, pp 918-922 
Trenches, 9 222, p 938 
Tunnels, 9 222, p 939 
Vessels, fellow servant rule, 9 333, p. 1115 
War-time dimout legulations, compliance with as 
negligence in failing to furnish lights, 9 210, 
p 932, n 52 

Youthful employees, care required of master in 
furnishing, 9 203 
Safety Appliance Act, 

Assumption of risk, 9 S69, p 1170 

Federal Safety Appliance Acts, generally, ante 
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Safety Appliance Act—Continued, 

Validity, § 25 

Safety of employees, 

Assumption of risks, noncompliance as statutory 
requirements, § 309, p 1160-1172 
Care required of master, § 171; §§ 183-186, pp 
877^3 

Inexpeiieiiced or minor servant, 8 185 
Compulsory employees under statute i elating to, 
liability for injiiiy as result of acts or 
omissions of, § 100 

Constitutional piovisions authorizing laws pro¬ 
viding for, § 14, p 93 

Contributory negligence, statutory requirements 
aifecLing defense, § 423, p 1240 
Customs and usages, standaid of conduct re- 
qi'iiod of employee governed by, § 183, p 
879 

Dongoious or defective machinery, genet ally, 
ante 

Delegation of duty required of master, § ISO 
Explosives, caie reouired of master in manufac¬ 
turing, stoiiiig or using, § 214, p 924 
Houis of labor, legulation for purpose of protect¬ 
ing, 8 15, p 98 

Inexperienced servants, care required of master, 
§ 183 

Minor servants, care required of master, 8 185 

Hailroads, ante 

Rules and legulations, post 

Statutoiy provisions, safety devices, 8 214, p 924 
Trespasseis, care required of mastei, § 181 
Violation of statute intended fc'r, liability of 
master for injunes resulting, 8 181; § 824, 
p 127 

Volunteers, care required of master, § 184 

Salaries Wages and other remuneration, gencially, 
post 

Sale of business, profit sbanng agreements with em¬ 
ployees, profits fiom sale mcluded, § 93 

Salesmen, 

Fair Labor Standaids Act, coverage, 8 151(8), P 
657 

Full time employment, breach of contract for, § 
70 

Independent conti actors, § 3(9) 

Wages or other remuneiation, post 
Wrongful discharge. 

Mitigation of damages, § 59, p 474 
Salesman employed on commission basis, 
measure of damages, § 58, p 470 

Salvation Army, Labor Relations Act as applying to, 
§ 28(6). p 126, n 39 

Sanctioning light, wrongful discharge, lecovery of 
damages, § 48 

Sanctions, National Labor Relations Act, 8 28(2), p 
117 

Satisfactory services. 

Bonus for, discretian of employer as to, § 08, p 
530 

Determinative of relationship, § 2, p 37, n 4 
Termination of employment because of dissatis¬ 
faction, contract providing for, § 32, p 417 

Saw mills, contnhutoiy negligence, evidence of cus¬ 
tomary method of work, § 519, p 112 


Saws, 

Assumption of risk, knowledge of danger, 8 390, 
pp 1207, 1208 

Contnhutoiy negligence, jury question, § 537, p 
231, n 44 

Goveiing or guarding, 8 390, p 1206 
Jury question, § 534, p 187 
Duty to fuinibh reasonably safe saws, § 390, p 
1207 

Warning and instructing inexpenenced or youth¬ 
ful servant, § 300, p 1067 

Sawyers, independent contractor, 8 3(0) 

ScaHolds, 

Assumption of risks, 

Instructions relating to, 8 450, p 255 
Juiy questions, 8 536, p 214 
Knowledge of danger, § 300, p 1211 
Latent defects or dangers, § 302, p 1220 
Oaie required of master fni-nishing for use of 
seivant, § 220, pp 934-937 
(^ntiibutory negligence, 

Inspection foi latent defects or dangers, 8 
447. p 1271 

Select ion and use of, jury question, § 537, p. 
235 

Duty of master to furnish reasonably safe scaf¬ 
folds, § 390, p 1207 

Evidence, negligence in failing to furnish safe 
scat! old, § 521, p 120 

Faulty constiucLion, liability for injuries due to, 
§ 204, p 012, n 75 

Fellow seivants, liability for master for negli¬ 
gence in constructing, § 333, p 1110 
Instiuctions to jury in actions for injuries to 
sei vaut, § 546, p 246 

July question in action for inj’nries to seivant, 
§ 534, pp 182, 214; § 537, p 235 
Latent defects or dongerb, duty ol employee to 
inspect foi, § 3S1 

Res ipsa loquitur doctiine applicable to injiiiies 
caused by sagging or falling, 8 501, p 58, n 
20 

Scintilla of evidence. Federal Employers’ Liability 
Act, 8 520, p 113, n 39; 8 529 
Scope of em]>]oyment, 

Assumption of iisks outside of, §§ 407-409 

Compliance with command of master, § 400 
Voluntary acts of servant, § 408 
Youthful or inexperienced employees, § 420 
Burden of pi oof in action for injuries to serv¬ 
ant, 8 501, p 68 
Contiibutory negligence, ante 
Conveision by servant acting within, liability of 
master, § 575, p. 332 
Distinction, 8 570, p 208 

Evidence in action for injuries to servant, § 523 
Fellow servants, 

Jury question, actions for injuries to serv¬ 
ants, 8 535, p 207 

Liability for negligence within apparent 
scope, § 332, p 1108 

Liability of master as dependent on injuiy 
being m, § 323 

Place of work rendered unsafe by acts In, 
liability of master, § 333, p. 1112 
Injuries to third persons, ante 
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SooipQ of employment—Continued, 

Inbtruotions in actions for i^unes to servant, § 
f543 

Liability of master for injuiies to servants as de¬ 
pendent on being in, § 181, pp 873-877; § ISli 
Pause for rest as taking employee outside of, § 
181, p 876 

Question of law or fact, action for injuries to 
servant, § 531 

Tools, machinery and appliances, liability for in- 
juiies arising out of failure to furnish, § 201 
Warning and instructing servant as to dangeis 
fiom work outside, § 

Inexpei icnced or youthful seivant, § 306, p 
1007 

Sciap metal woikers. Fair Labor Standards Act, § 
151(7), p 643, § 151(0), p (m 7 
Seiapers, assumption of risk, knowledge of danger, § 
390, p 1207 

Scrip issued in payment of wages, 

Picsumptioiis in actions, § IGtlfS), p 780, n 7 
Statute pioliibitmg, § 157, p 7G5 
Seamen, 

Defective appliances aboard ship navigating state 
walers caiism" injuiics, recoveiy under state 
law. § 173, p 845 

Fair Labor Standards Act, exemption fiom pro¬ 
vision, § 151(15) 

Fellow seivant rule, application, § 322 
Minimum oi overtime wages, exemption from rc- 
quiiements, § 151(15) 

State statute authoiiraiig recovery for injuries, § 
173, p 845 
Seasonal employees, 

Fair Labor Standards Act, exemptions from, § 
151(21) 

Slack seasons, relationship as existing during, § 
2, p 40, n 46 

Strilics, exemptions from statute prohibiting 
without notice, § 28(5), n 22 
Wages, leiiowal of scivice after period of unem¬ 
ployment, § 118 

Seaweeds, minimum wa^os and ovcitime pay, ex¬ 
emption fiom rcquiromcuts of employees en¬ 
gaged in harvcFitiiig, § 151(16) 

Second ioieman, stiaw boss as, § 1, p 28 
Second oiiense, violation of statute regulating rela¬ 
tion, § 14, p 96 
Secondary boycott. 

Regulation of, § 28(19), p 152, n 95 
Right of employees to engage in, § 28(18) 

Sccict Ballot, elecUou of baigaimiig repiesentative, § 
28(33), p 180 

Secret dangers, warning and instructing soivant, § 
299 

Secret mfoimation, bribing servant to give, criminal 
liability, § 039 
Secret processes, 

Disclosure by employee leading employer, § 72, 
p 483 

Employees forming corporation fur purpose of 
utilizing, liability of corpoiation for profits, 
« 77 

Secretary of Labor, minimum wages, prevailing wage 
determined by in respect of government contracts, 
S 153, p. 754 


Section foi email, railroads, fellow seivants’ relations, 
§ 332, pp 1104, 1105, § 348 
Section men, 

Oontiibutory negligence, piecautioiis against in¬ 
jury, § 456, p 1290 

Lookout and signals to of approach of trams, § 
263, p 1024 

Selection of employees, fellow serv.anls, omplojfoo 
reniosenting master, § 333, p 1326 
Selection or construction of appliance, liab'lity of 
master foi improper selection by servant, § 524, p 
126 

Selective Service Act, National Labor Relations Art 
as amended or lepealed by, § 28(4), n 19 
Solf-delense, assault by servant in resulting in in¬ 
juries to another, liability of master, § 575, p 342 
Self employment, wrongfully discharged empUvoc, 
considoiation in .assessing dam.iges, § 59, p 476 
Self-cxocutiiig awaids. National Railroad Adjustment 
Boaid, .'irhitiation, § 28(121), p 349 
Self-mciimi nation. Fair Labor Standards Act, pro¬ 
duction of books tending to inciiminate employ¬ 
er, § 151(31), p 727 

Self-oiganization Employee organizations, general¬ 
ly, ante 

Self-starting machinery, assumption of risk, latent de¬ 
fects or dangers, § 392, p 1220 
Semi-weekly newspapers, Fair Laboi Standards Act, 
exemption from piovisions of employees of, § 
153(23) 

Seniority rights, 

Ck)lloetive bargaining, ante 
Contract of employment as controlling right, S ^ 
Damages for failure to respect, action for, § 28 
(73), p 251 

Discharge of employee and breach of contiact be^ 
tween employer and employee’s representa¬ 
tive, damages for loss of, § 28(120) 

Labor dispute as existing m case of contiovcisy 
over, § 28(10) 

National Railroad Adjustment Board, parties to 
proceedings mvolviiig, § 28(85) 

Unfaii labor practice. 

Disci imination as to, § 28(46) 

Refusal to reinstate striking employees un¬ 
less giving up, § 28(51), p 228 
Reinstatement with, § 28(119), p 337 
Separate musters, fellow seivaiits, employees of, S 
330 

Sepuiate purposes, lelationship between parties, $ 
2, p 31 

Scpaiation of witnesses, settlement of labor disputes, 
admin Lstiative proceedings, § 28(105) 

Servant defined, § 1, p 24 

Service employees, labor relations, statutes dealing 
with as including, § 28(11) 

Service establislimonts. Fair Lalior Standards Act, 
exemption from provisions, § 151(14), p 67S 
Service letter, discliaige of employees, § 44, p 435 
Seivice of notice of injury to seivant, condition pre¬ 
cedent to action, i 485 

Service of process. Federal Employers* Inability Act, 
commencement of action for limitation puiposes, 
§ 487 
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Services, 

Assignment of performance, Independent contrac¬ 
tor relationship as indicated by right of, f 
3(2). p 49 

Foundation of relationship, § 2, p 40 
Independent contractor rendeiing, § 3(1), n 41 
Performance of services, generally, ante 
Set-off Wages and other lemuneiation, po^ 

Set screws. 

Assumption of nsk, knowledge of danger, § 390, 

p 1208 

Contributory negligence, inspection for latent de¬ 
fects or dangeib, § 447, p 1271 
lAtent defects or dangeis, duty of employee to 
inspect for, § 381 

Settlement Compromise and settlement, generally, 
ante 

Settlement of labor disputes, 

Abandonment of proceedings, § 28(70) 
Admini&tzative proceeding, §§ 28(U0)-28(7O), pp 
247-250 

Advisory recommendations by trial examiner, § 
28(100) 

Agreement affected by other litigation, § 28(70) 
Agreements between employer and employees af¬ 
fecting administiative piooeediiig, § 28(70) 
Amount of back pay, arbitration awaid, § 28(121), 
p 347 

Answer, administiative proceedings, { 28(90) 
Appearance in proceedings tor, § 28(87) 
Appointment and removal of arbitiator, § 28(73) 
Arbitration, § 28(72), 28(73), pp 254-257; § 28 
(121), pp 347-351 

Back pay ordeib. National Labor Belations 
Boaid, § 28(110), pp 335-345 
Bias of person conducting heating, § 28(104) 

Bui den of pi oof, § 28(93), p 280-283 
Glean hands, leiustatement of striking employees, 
§ 28(119), p 342, n 02 
Collcctne bargaining, generally, ante 
Gummoii law of arbitration, § 28(73) 
Communications Act, procedure, § 28(G0) 
ConciliatiOD, mediation and arbitiation, genoi al¬ 
ly, ante 

Gonclusiveness of arbitration award, § 28(121), p 
347 

Conditions piecedent to administrative proceed¬ 
ings or actions at law, § 28(75) 

Conduct of hearing, § 28(105) 

Construction of statutes encouraging, § 28(4) 
Continuance of proceedings, § 28(77) 

Courts, 

Exhaustion of administrative remedies be¬ 
fore resoit to, ii 28(71), p 250 
Question of administrative remedies before 
resort to, § 28(60) 

Determination of issues or proceedings, §§ 28(79), 
28(107), 28(108) 

Discretion of peison conducting hearing, § 28 
(105) 

Dismissal of proceedings, § 28(79) 

Evidence, §§ 28(92), 28(94); § 28(95), pp 285- 
288, § 28(105) 

Exhaustion of administrative remedies before re¬ 
sort to court, S 28(69) 

Fair hearings, right of paities to, § 28(102) 


Settlement of labor disputes—Continued, 

Federal Transportation Act, administrative pro¬ 
ceeding before labor board cieated by, § 28 
(69) 

Findings of facts, proceedings before National 
Labor Relations Board, § 28(108) 

Hearmgs, §§ 28(102)-2S(10G) 

Aibitiation proceedings, rules applicable, § 
28(121), p 347 
Initial remedy, § 28(60) 

Interstate commeice, juiisdiction over labor dis¬ 
putes affecting, § 28(74), p 258 
Intervention in pioccedings foi, § 28(86) 

Issues in piocecding loi, § 28(01) 

Judicial lemodies, § 28(71), pp 250-254 
Jurisdiction, 

National Mediation Board, § 28(74), p 262 
Proceeding to adjust, § 28(74) 

Jurisdictional disputes, § 28(74), p 2*50 
Labor Relations Boards or Commissions, admm- 
istiative poweis, § 28(65) 

Laches, § 28(76) 

Limitation of actions, § 2r(76) 

National Labor Relations Act, § 28(2), p 115; § 
2Sf(*9), § 28(74), p 2->8 

National Mediation Boaid, juiisdiction, § 28(74), 

p 262 

National Railway Adjustment Boaid 
Juiisdiction, § 28(74), p 2(j0 
Witlidrawal of dispute submitted to, § 28 
(121), p 348 

Notice to paitics, § 28(87) 

Older of pi oof, § 28(105) 

Oideis of fedeial administrative bodies, 

Back pay ordcis, § 28(110), pp 335-345 
Construction, § 28(115) 

Employoi dominated union, § 28(118), pp 
332-^35 

Moot 01 unncccssai 7 oiders, § 28(113) 
Opciation and effect, § 28(116) 

Peison against whom oidcr runs, § 28(114) 
Posting of Older by employer, § 28(117) 
Power to enter, § 28(110), pp 321-324 
Reinstatement of employees^ § 28(110), pp. 
33o—31o 

Res judicata, § 28(112) 

Scope of order, § 28(111), pp 324-328 
Orders of state administrative bodies, § 28(109), 
pp 318-321 

Parties to pioceedings for, §§ 28(S2)-28(86), pp. 
260-274 

Peaceful settlement, public policy, § 28(1) 

Persons who may conduct healings, § 28(104) 
Place of healing, § 28(102) 

Pleading, proceedings^ for §§ 28(88)-28(91), pp. 
270-280 

Posting order of National Labor Relations 
Board. § 28(117) 

Prejudice of person conducting hearing, § 28(104) 
Presumptions, 28(03), p 280-283 
Piocedure for, §§ 28((>0 1 - 28 ( 121 ), pp. 247-350 
Proof, § 28(00) 

Public policy, § 28(1) 

Railway Labor Act, generally, ante 
Reception of evidence, § 28(105) 

Reinstatement ol employees. National Labor Re¬ 
lations Board, § 28(110), pp. 335-345 
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fiettlement of labor disputes—Continued, 
Reinsratemcnt of pioceedings, | 28(79) 

Remedies, Judieial remedies, § 2^71), pp 250- 
254 

Reopening: case. National Labor Relations Board, 
§ 28(102) 

Repo it and recommendations of trial examiner, 
§ 28(106) 

Separation of witnesses, $ 28(105) 

Scope of inquiry at healings, § 28(103) 

Statutory provisions, § 28(2), pp 114-120 
Stay of proceedings, 28(78) 

Subpoenas, issuance of, | 28(81) 

Time to sue, § 28(76) 

Unfair Labor Practices, generally, post 
Vaiiance in proceedings for, § 28(01) 

Witnesses and pioceedings for, § 28(80) 

Several masters or employers, § 2, p 37 
Sewers, independent contractois. 

Liability for acts oi omissions of, § 584, p 350 
Pci sons employed to install, § 3(9) 

Shafts, 

Assumption of risk, 

Knowledge of danger, covering or guarding, 
§ 300. p 1208 

Latent defects oi dangers, § 302, p 1220 
Contributory negligence, inspection of timbers 
for latent defects oi dangeis, § 447, p 
1272 

Guarding to protect seivants, § 233 
Jury question, negligence of master, § 534, p 183 
Safety devices, duty of master in lespect of, § 
221 

Sharecroppers as servants or employees, § 2, p 30, n 
71 

Shame, wrongful discharge, damages for, § 58, p 469, 
n 10 

Sharing profits and losses, 

Contract providing for as creating iclation, § 2, 
p 30, n 72 

Employees right, §§ 93-05, pp 523^20 
Existence of lelationship as negatived by, § 2, 
p 39 

Interest on shaie due employee, § 101 
Labor relations statutes as afLecting, § 28(42), p. 
205, n 19 

Sheanng machine, contributory negligence In opera¬ 
tion, jury question, § 537, p 231, n 44 
Sheds, contributory negligence, inspection for latent 
defects or dangers, § 447, p 1272 
Shipbuilding, , 

Fair Labor Standards Act, coverage of workers, 
§ 151(9), p 057 

Interstate commerce. National Labor Relations 
Act as applying, § 28(9), p 134 
Labor relations, validity of statutes regulating, § 
28(3), p 121, n. 85 

Shipping Vessels, generally, post 
Shooting by servant, liability of master, § 675, p 344 
Shooting gallery, independent contractor, operator as, 
§ 3(9) 

Shop right, invention by employee, use of by employ¬ 
er, § 73, p. 492 

Shopmen, term servant as embiacing, § 1, p 26, n 15 
Shoring, mines, etc, as work pxogiesses, duty of mas¬ 
ter, § 222, p. 988 


Shovels, assumption of risk, simple tool doctrine, S 
390, p. 1209 

Shutdowns, unfair labor practices, § 28(61) 

Sick leave, arbitration, contract between emjdoyer 
and union as piovidlng for, § 28(72), n. 70 
Sickness Illness, geneially, ante 
Sidetraclcs, defect causing Injuries to servants, § 229, 
p 973 

Sidewalks, independent conti actors, liability for 
torts of, § 584, p 356 

Signals, 

Conti ibutoiy negligence 

Disobedience of rule requiring, § 459, p 1301 
Disicgaiding, §§ 460-462 
Duty of servant to give, § 455 
Failure to give, liability of mostci, § 262 
Evidence, § 524, pp 138, 130 
July question, § 534, p 107 
Fellow seivants, 

Eraplovoe having duty of giving, § 333, p. 
1125 

Ncaligciice with respect to, § 535, p 210 
Railtoads, 

Maintenance to prevent collision, § 261, p. 
1019 

Negligence in failing to give, jury question, 
§ 534, p 107 

Signature, notice of injury to seivant, condition 
precedent to action, § 485 
Signs, independent contractois, 

Liability foi acts or omissions in erection of, § 
58-1, p 350 

Pei sons emjilojed to eiect, § 3(9» 

Silicosis, ventilating devices to lucvenl, liability for 
failure to comply with stutiitc leiiuiiing, § 232 p 
980, n 29 

Sill steps, rail load locomotives, lequiicmcnt as to, § 
227, p 954, n 03 

Similar facts and occun cnees, evidence m action foi, 
iniuiies to seivants, § 511 
Simple tools and upi/liauccs^ 

Assumption of risk, 

Assurance of master, § 404 
Knowledge of danger, § 300, p 1208 
Promise to lepaii, § 30(s p 1226 
Contiibutory negligence, negligent use of, S 440 
Duty of mastei to luinish, § 216 
Fellow servants, liability of master for negli¬ 
gence m use of, § 333, p 1120 
Inspection, § 235, p 990; § 239; § 534, p. 188, 
n 21 

Jury question, negligence of master, § 534, p 173 
Purchase from reputable manufacturer, § 237 
Repair, § 239 

Warning and instructing servant using, § 300 
Inexpei lenced or youthful servant, § 30G, p 
1007 

Single trade, lailroads, mere use of as negligence^ § 

261, p 1016 

Sit-down strikes, 

Dischaige of strikers, changed situation by rea¬ 
son of as affecting authority of bargaining 
representative, § 28(36), p. 188, n. 40 
Tacit coGicion of employer by means of, 8 28(19), 
p 154 

Termination of relation by participation In, $ 
28(13) 
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Sit-down strikes—Contmiiod, 

Uiifaii laboi piaetice dischaigi* of employees en¬ 
gaging in, § 28(49), p 224 
Six day week, statutory piovisions. § 35, p 99 
Skid cliams, motor vehicles, liability foi iniuies to 
servant as lesult of failure to fuinibh, § 218, p 
028, n. 20 
Skids, 

Assumption of nsk, knowledge of dangei, § 300, 
p, 1207 

Ne^igence of master. Jury question, § 534, p 182 
SklU, 

Degree required on part of employee in peifoim- 
ance of duty, § 60 

Fellow seivants, element of competency, § 313 
Independent conti actors, skill lequiicd as test 
ot lelation&hip, § 3(2), p 46 
Buies and legulntions of employei, obligations to 
comply with in use, § 75 

Skilled profession, member of as employee, § 2, p 30, 
n 68 

Skylarking, fellow seivaiits, liability for injiiiies re¬ 
sulting, ruilioad employees, § 355, p 1146 
Slack periods. 

Back pay award to reinstated employee as apply¬ 
ing to, § 28(119), p 343 

Belation&hip as existing duiiug, § 2, p 40, n 46 
Slating, independent contractors, liability for acts or 
omission of, § 584, p 356 
Sledge hammers. 

Contributory negligence, inspection for latent de¬ 
fects or dangers, § 447, p 1272 
Duty of mastei to furnish leasonably sledge 
hammei, § 390, p 1207 

Sleeping, contiibutory negligence, sleeping in danger¬ 
ous position, § 438 

Sleeping time, minimum wages and oveitime pay, 
compensable woiking time as including, § 151 
(28), p 716 

Slow-down strike, unfair labor practice, order against, 
§ 28(109), p 320, n 66 

Smoke, mines, statutory provisions requiring elimina¬ 
tion, § 222, p 942 
Smoking, 

Flies staited by, liability of master for iniuiies 
under doctrine of lespondeat superior, § 
675, p 334 

Injuries to third persons as result of employee 
smoking while delivering gasoline, liability of 
master, § 560, p 272, n 7 

Snow, railroads, liability for injuries to employees 
resulting from, § 226, p 046, n 32; § 229, p 973 
Social secuiity tax, relationship as shown by pay¬ 
ment of, § 3(2), p 47 

Sole baigaming agent, unfair labor practice, refusal 
to grant recognition to union as, § 28(50) 

Spark arresters, railroad locomotives, statutory re¬ 
quirement, § 227, p 053, n 80 
Speaol damages, wrongful discharge, pleading, § 52, 
p. 450 

Special employer controlling employee and applianc¬ 
es furnibhed by general employer, liability foi 
iniuiies to servants, § 180, p 872 
Special police officers, injuries to thud peisous, lia¬ 
bility of master, § 565 

Special verdicts or llndmgs, actions for injuries to 
servants, § 550 


Speciilibt, medical or buif^ical attention, duty to fur¬ 
nish uudei contiuct pio’iKliin; f*n, § 163, p 817 
Speed of, railroad trains, liability ftii iniiiiy to em¬ 
ployee as result of, § 201, p 1017 
Violation of statute or ordinance by employee, § 
264 

Speeders, contributory negligence, railroad employees 
opeiatmg, § 456, p 1288 

Spikes and spike mauls, assumption of risk, simple 
tool doctzine, § 300, p 1209 

Sponges, minimum wages and overtime pay, exemp¬ 
tion from lequiremeuts of employees engaged in 
haivestmg, § 151(16) 

Sportive acts, fellow servants hability of master for 
iniuiy caused by, § 325 

Sprags, assumption of risk, knowledge of danger, § 
390, p 1207 
Spring guns. 

Employee injuicd by gun concealed on premises 
by employer, § 238, n 55 

Injuries to servant for discharge of, evidence as 
to negligence, § 524, p 124, n 16 
Spying on employees, unfair laboi pi notice, § 28(53) 
Evidence as to employer hiiiug, § 28(06), p 292 
Stages, instructions to jury as to, actions foi iiijuiies 
to seivant, § 546. p 247 

Staggeied shifts, overtime compensation, § 151(26), p. 

702, n 31 
Staging, 

Assumption of nsk, juiy questions, § 536, p 214 
Caie requiied of master fmiiishmg for use by 
employees, § 220, pp 034-937 
CJontnbutory negligence, inspection for latent de¬ 
fects or dangers, § 447, p 1271 
Stairways, 

Assumption of risk, jury questions, § 536, pp 214, 
210 

Ckintributory negligence, Juiy question, { 537, p 
236 

Evidence of master’s negligence, § 524, p 120 
Bespondeat supeiior, doctiine os ariplicable m re¬ 
spect of negligence in maintenance, § 575, p. 
331 

Safe place to woik, duty to furnish as mclud- 
ing lights, § 210, p 032 

Starting machinery, fellow employees, wammg of, 
§ 333, p 1123 

State Board of Adjustments, earners, jurisdiction of 
labor disputes, § 28(74), p 261 
State courts, 

Federal Employers’ Liability Act, law governing 
action brought in, § 173, p 851 
National Labor Belations Act, appoitionment 
against labor union ot right as aie consistent 
with provisions, § 28(71) 

State employees, fellow servants, doctrine as applica¬ 
ble to, § 322 

State Employei 8’ Liability Acts Employers’ liability 
acts, geiieially, ante 

State hospital or sanitoiium, assumption of nsk, phy¬ 
sician or nurse in, § 375 

State Labor Belations Board or CJommissions. Labor 
Belations Boards or Commissions, generally, ante 
S cates, collective bargaining, exception fiom statute^ 
§ 28(7) 

Station platform, injuries to employees resulting fiom 
detec*tb, liability of railroad, § 226, p 048, n 59 
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Statiitoiy provisions, 

Aliens, validity of statute foibidding employment 
on public woik, § 14, p 96 
Arbitration of labor disputes, 5 28(2), p 118; § 
28(72), § 28(121), p 318 
Assumption of risk, ante 
Basis of compensation, § 158 
Blasting, violation, admibsibility of c\ideiico, § 

r.os 

Blocking frogs, switches, etc, roilroadb, § 239, p 
974 

Bribing sciviiiit with intent to influence lelation, 
ciiminnl Lability, § 039 

Burden of piooC, actions for mjuiies to servants, 
§ 501, p 67, § 502 
Child Labor Law, Infants, ante 
Coeicion of employees, § 27 
Collective bai gaming, generally, ante 
Comparative negligence, § 425, p 1248 
Concerted activities of employees for mutual aid 
or piotection, § 28(17) 

Right to stnke or engage m secondary boy¬ 
cott, § 28(18) 

Conciliation, mediation and aibitiation, § 28(2), 
pp 114-120 
Construction, ante 
Contributory negligence, ante 
Dangeious and defective machmeiy, ante 
Definitions of employer and employee, limited ef¬ 
fect, § 14. p 95 
Denicks, safety devices, § 221 
Djschaigc of employee, statement as to cause, § 
44, p 435 
Elevatois, 

Safeguarding, $ 233 
Safety devices, § 221 

Employee organizations^ protection of light to 
organize, § 28(15), pp 145-148 
Employers’ Liability Acts, generally, ante 
Employment contract, § 6, p 68; § 10, § 14, 
p 95, § 26 

Enticing servant to leave employment, § 626 
Ciiininal liability, § 633 
Evidence as to violation, § 508 
Excavations, protection of servants employed in, 
§ 222, p 938 

Exemptuig employer fiom liability for iniuiics to 
seivant, § 197 
Fellow servants, ante 

Fingerprinting as condition of securing or contin¬ 
uing employment, § 27 

Fire escapes, factoiics and meicantile establish¬ 
ments, § 2]9, p 934 
First aid ot injured employee, § 162 
Full cicw, § 14, p O') 

Hoistways, §§ 221, 233 
Hours of laboi, ante 

Independent contractors, liability for negligence, 
§ 584, p 355 

Infants, assumption of risk, S 419 
Injuries to servant, § 173, pp 846-859 
Burden of proof, § 501, p 67; § 502 
Compliance with as evidence for due care, § 
524, p 123 

Exemption of employer for liability, § 197 
First aid, § 162 

Instiuction on liability under, § 546, p 251 


Statutoiy provisions—Continuen, 

Injuries to servant—(Continued, 

Questions ol law and fact, negligence of 
master, i 534, p 166 
Right of action by negligence, § 482 
Submission of issues to juiy, § 529 
Violation, admissibility of evidence, § 508 
Inspection and repair, machmei-y, appliances 
and places of work, § 235, p 992 
Instiumentalities for work, liability of mahtcr 
when fill lushed by or in control of tliiid 
persons, § 211 

Interlcience with relation by third persons, § 626 
Intimidation to prevent or hindei persons fi-om 
continuing woik, criminal liability, § 638 
Invention by employee, license to use, § 73, p 
494 

Kick-backs, wages, § 159, p 770 
Labor conLiact statutes imposing ciiminal lia¬ 
bility lor breach, constinotion, § 80, p 505 
Labor disputes, 

ContioveiSics constituting, § 2^(16) 

Peaceful settlement, § 28(2), p 118 
Labor i elations, ante 
Lien for wages, § 139 

Locomotives, piovision and maintenance of safe 
locomotive, § 227, p 953 
Machinery, appliances, and safeguards, § 25 
Maximum houis of service, compensation for ex¬ 
cess, § 155 

Measnie of compensation, §158 
Mediation of labor disputes, § 28(2), p 118; § 
28(4) 

Methods of woik, § 204= 

Mines and mining, ante 
Minimum wages, generally, ante 
National Lalior Relations Act, generally, ante 
Ottcuses and piosccuUons for, § 14, p 96 

Hours of employment, violation of law, § 
15, p 99 

Penalty foi cutting trees, liability of master for 
tiGspass ot seivant § 575, p 339 
Penalty wages, commencement by, § 156, p. 765 
Picketing, § 28(2), p 120 
Place foi woik, § 24 

Iiispoction and repair, § 235, p 092 
Platforms, care requiied of mastei funiijiiiig 
lor use by servant § 220, p 935 
Pleading m action for injuiics to servants, vio¬ 
lation of statutory duty, § 490, p 26 
Political afhliations or activities, toi bidding oi 
preventing employees from engaging m, § 27 
Preference lor wages, § 139 
Picsumptions^ action for injuries to servants, § 
502 

Pi oof of violation as evidence of negligence of 
master, § 524, p 123 

Protection ot safety of employees, liability of 
master for violation, § 101 
Public employees or employees on public woiks, 
houre of labor, § 17 

Quarries, piotection of servants employed in, § 
222, p 938 

Questions of law and iuct, assiimpbon of iisk, § 
536, p 212 

Railioad cais, duty to piovide safe and suitable 
cuis, i 328, p 9 j9 
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Statutory piovisions—Continued, 

Itegulations on relation in general, 8§ 14-28, pp. 
93-410 

H^ief and benefit departments or associations, 
agieement as allected, § 170, p 840 
Rest days, § 15, p 09 

Rolling stock, duty of railroad to piovide safe 
stock, § 228, p 959 
Runways, safety devices, § 221 
Safe place to woik, ante 

Safeguards for woikeis, validity of requirement, 

§ 25 

Safety devices, compliance, § 214, p 924 
Scaffolds, 

Care required of master furnishing for use 
by serx^aiit, § 220, p 035 
Fellow seivant lule, § 333, p 1119 

Self-organizntion of employees, § 28(15), p 148 
Senioiity right, § 5 

Service letter, dischaige of employee oi termina¬ 
tion of employment, § 44, p 435 
Settlement of labor disputes, juiisdiction con¬ 
ferred, § 28(71), p. 250 
Shafts, 

Safeguarding, § 283 
Safety devices, § 221 

Simple tools and appliances, assumption of risk, 

§ 390, p 1209 

Stiikes, right of employees to engage in, § 28(18) 
Submission of issues to pny, § 520 
Sweatshop occupation, minimum wages, § 151(1), 
p 623 

Swinging platforms, caie required of master fur- 
nibhiiig for use of seivant, § 220, p 936 
Term of employment, § 14, p 95 
Termination of employment, statement os to 
cause, 8 44, p 435 

Threats to pi event oi hinder persons from con¬ 
tinuing woik, criminal liability, 8 038 
Tools, machmeiy and appliances. 

Duty of master to furnish suitable instru¬ 
mentalities as affected, § 202, p 90S 
Inspection and repair, 8 235, p 002 
Unfair labor practices, generally, ante 
Validity of regulatoiy legislation, 8 14, p 96 
Ventilation of factories, woikiooms, etc, validity, 

8 24 

Wages and other remuneration, generally, post 
Warning and instructing servant, duty as atfected, 

§ 289 

Washrooms for employees, validity of statute le- 
quiiing, 8 24 

Women employees, minimum wages, 8 152, pp 
741-746 

Wiongful discharge. 

Accrual of right of action for, 8 40 
Mitigation of damages, 8 50, p. 474 

Stay of proceedings, arbitration or settlement of laboi 
disputes, § 28<78) 

Steam shovels, warning servant of apparent dangers 
in connection with operation, § 298 
Stepping boards, assumption of risk, knowledge ol 
danger, § 390, p 1207 
Stcvedoies, 

Fellow servants, members of ciew, 8 327, p. 1089 
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Stevedores—(Continued, 

Independent contractors, 8 3(9) 

Liability for acts or omissions, S 584, p 
358 

Inspection, duty of, § 236 

Stewards, term servant as embzacing, 8 P 26. n 
15 

Stipulations, National Labor Relations Board, 

Enforcement of orders enteied on, 8 28(133), p 
378 

Entry of order on, 8 28(116) 

Stock, 

Fair Labor Standards Act, goods as including 
within meaning of, § 151(7), p 041 
Wages, payment in, measure of recovciy m ac¬ 
tion for wages, 8 137 

Stock dividends, profit sharing agieement, sharing in 
pursuant to, 8 i)4 

Stockholders, relationship as existing as to employees 
consisting of, 8 2, p 40 

Stockyards, Fair Labor Standards Act, application to 
business, 8 151 (7)> P 043, n 12 

Storage, Fair Labor Standards Act, application to em- 
ployeis engaged in stoiing, 8 ^51(7), p. 643 

Storekeepers, 

Injuries to third pei'sons, liability for injuries in¬ 
flicted by employee, § 570, p 314 
Liability for mjui les to customers, 8 575, p 335 

Straw boss defined, § 1, p 29 

Streams, obstructions, liability of master for injuries 
caused by negligence of servants in respect of, 8 
575, p 338 

Street railroads, 

Fellow servant doctrine, statutory provisions, § 
347 

Safe place of employment, control over street, 8 
220, p 973 

Statutoiy provisions, § 347 

Vestibules for employees, validity of statute re- 
quiiing, 8 24 

Strikebreakcis, collective baigaming, employment af¬ 
fecting authoiity of bargaining rcpicsentative of 
sti iking employees aftei leinstatemeut, 8 28(36), 
n. 42 

Strikes, 

Accumulation of fund for lawful conduct, oiganiz- 
ing labor unions for puipose of, 8 28(15), p 
146 

Agreemont to protect employee against violence, 
8 197 

AibitiaLion award, payment under protest to 
avoid, § 138 

Back pay m case of employees on, limitation m 
respect of, 8 28(119), p 343 
Collective bargaining, onto 
Damages resulting from, action for against union, 
§ 28(71) 

Discharge of employee because of participation, 
Reinstatement order, 8 28(110), p 341 
Unfair labor piactice, 8 28(40), p. 223 
Discrimination in reinstatement of striking em¬ 
ployees, unfair labor practice, evidence, 8 
28(99) 

Increase of salary of employees not striking os un¬ 
fair labor practice, 8 28(62) 



INDEX TO MASTER AND SERVANT 


Strikes—Oontlnuod, 

Injuries to seivants, 

Agreement to protect employee against vio¬ 
lence, S ld7 

l>aty to protect employee from violence, § 
1S9 

Interstate commerce, 

Jurisdiction of National Labor Relations 
Board, f 28(74), p 259 
National Labor Relations Act, § 28(2), p 115 
Statutory provisions to prevent mterruption 
by, § 28(3). p 121 
National Labor Relations Board, 

Jurisdiction of labor disputes notwithstand¬ 
ing continued strike, § 28(74), p 258, n. 
22 

■Pending proceedings before state board judg¬ 
ing illegality of strike as piecluclmg pro¬ 
ceeding against employer, § 28(70) 
Preferential list for employees paiticipating In, 
discretion on National Labor Relations Board, 
§ 28(133), p 377, n 27 

Protection of employer from mob violence or as¬ 
sault by strikers, § 189 

Railway Labor Act, encouraging settlement with¬ 
out, § 28(2), p 117 

Recognition of rights of members of union, S 28 
(19). p 153 

Reinstatement of striking employees, 

Power of National Labor Relations Board to 
order, § 28(119), p 338 

Refusal as unfair labor practice, S 28(51), p 
226 

Replacement employees, counting in determining 
maionty representation for baigaming pur¬ 
poses, § 28(27) 

Right of employee to engage m, § 28(18) 
Seasonal industries, exemption from opeiation of 
statute prohibiting, § 28(5), p 125, n. 22 
iSit-down strikes, geneially, ante 
Termination of employment by withdrawing from 
job in participating in, § 28(13) 

Trespass or violence, leinstalement of employees 
committing unwarranted acts of, § 28(51), p. 
228 

Unfaii labor practices, 

Calling unlawfully, order forbidding picket¬ 
ing and boycotting, § 28(109), p 320 
Discharge of employees on, f 28(49), p 223 
Discrimination in rehiring or reinstatement 
strikers, § 28(99) 

Employees on strike as protected against, { 28 
(44) 

Employment of others to fill places of strik¬ 
ers, § 28(48) 

Evidence as to strikes caused or prolonged 
by. f 28(96), p 290 

Refusal to reinstate employees on strike, S 28 
(51), p 226 

Teiminating lelationship by strikes on ground 
of, S 28(13) 

Wages, retroactive operation of labor board deci¬ 
sion as rate rendered after return to 
work, S 118 
Wildcat strike, 

Discharge of strikers as, S 28(49), p. 224, 
n. T 


Strikes—Continued, 

Wages, retroactive operation of labor board deci¬ 
sion as rate rendered after return to 
work—Continued, 

Wildcat strike—Continued, 

Refusal to reinstate strikers as, § 28(51), 

p 228 

Wildcat strikes, generally, post 
Structural defects, injuries to servant as result of, 
knowledge of master as affecting liability, § 245 
Student employees, fellow servants, rule as applicable 
to, § 328 
Subcontractors, 

Dual capacity, § 583 

Independent contractor, relationship, § 582 
Independent conti actors' liability for acts or 
omissions of, § 609 
Injuries to servants of. 

Liability for injuries to employee of another 
contractor or subcontractor, § 610 
Liability of contractee, §§ (X)0-606, pp 371- 
379 

Injuries to third persons, liability for, § 609 
Joint liability for injuries to third persons, § 
609 

Jury question, liability of employer for injunes 
to servants of, § 617, p 418 
Latent dangers, duty of giving warning to serv¬ 
ants of, § ^ 

Negligence of, liability for, § 584, p 354 
Potential dangers, duty of giving warning to serv¬ 
ants of, § 00(i 

Relation as existing between indopondont con¬ 
tractor and servant of, § 3(1), p 45 
Safe place to work, liability ol contractee for 
injuries to seivant as result of failure to 
provide, § 603 

Thud persons, liability for injuries to, § 609 
Torts, liabilily for, § 584, p 354 
Warning and instruciing servants, latent dan¬ 
gers, § 606 

Subforeman, straw boss as, § 1, p 28 
Submission of controversy, aibitration of labor dis¬ 
putes, binding effect of awaid, § 28(121), p 348 
Submission of issues, 

Constitutional and statutory provisions, § 529 
Instruction in actions for injuries to servant, § 
538, p 239 
Subpoenas, 

IFair Labor Standards Act, administrator, % 151 
(31), pp 723-727 
Labor Relations Boards, 

Contempt proceedings for failure to comply 
with order, § 28(142) 

Power to issue, § 28(81) 

National Labor Relations Board, 

Haimless error in denial of request for, § 
28(129), p 3G8 

Review of order or award by court, S 28(122), 
p. 353 

Subsidiary corporations, labor relations, responsibility 
of parent corporation, § 28(10) 

Substantial evidence, Labor Relations Boards, con¬ 
clusiveness of findings supported by, § 28(136), 
pp 393, 399 

Substitutes employed by servant, protection to which 
entitled, § 4 


1247 



INDEX TO MASTER AND SERVANT 


Substitution of parties, performance of services under 
contract of employment, { 64 
Subterfuge, 

•Fair Labor Standards Act, resoit to in order to 
preclude fiayment or compensation guaran¬ 
teed, § 151(35), p 736 

Independent coutractois, liability for acts of one 
employed as, § 508 

Subways, fellow servant doctiine, statutory provision, 
§ 347 

Successois, National Labor Helutions Board’s orders 
running against empioyoi’s successois, § 28(114) 
Sudden emergency, assumption of risk, evidence, § 
526 

Budden peiil, contiibutoiy negligence, acts of serv¬ 
ants placed in, § 4GS 
Instruction on doctrine of, § 540, p 259 
Jury question, § 637, p 225 

Sudden stop, railroad trains, liability for iniuries to 
tiainman as result of, § 261, p lUlO 
Sufficiency of evidence Evidence, ante 
Sunday, 

Fellow seivants, liability of master for injuiy 
by servant illegally employed on, § 322 
Overtime work on, § 07 

Construction of statute relating to, § 154 
Wages payable for in accordance with contract, 
§ 110, p 544 

Work on as requiied under contract calling for 
all of employee's time, § 63 
' Superintendents, 

Fellow seivants, 

(Railioads, § 332, p 1102 
Statutory provisions relating to injuries 
caused by negligence of, § 310 
Inferior position, leguiring person engaged as 
Buperinlendeiit to take, § G3 
Superior Seivant lule. Fellow Servants, ante 
Supervision, 

Fellow servants, 

Employees entrusted with, § 333, p 1121 
Liability for acts of employee autlioiizod to 
supervise, § 332, p 1099 

Independent conti actor relationship as aifected 
by reseivaticn of right of, § 3(4) 

Supervisory employees, 

Collective baigaining, baigaining unit as propcily 
including, § 2S(2i5), p 174 
Employers within statutes regulating labor lela- 
tioiiR, § 28(10) 

Fair Laboi Standoi ds Act, application to, § 151(4), 
p 032 

National Labor Belations Act, rospoiisibility of 
employer for acts of, § 28(14), pp 141-146 
Unfair labor practices, § 28(44) 

Finding against employer, § 28(06), p 291 
Supervisoiy personnel. National Labor Belations Act, 
application, § 28^12) 

(Supervisory powers, Labor Belations Boards or Com¬ 
missions, § 28(66) 

'Supplementary agreements, termination of employ¬ 
ment contract by, § 33 
Suigeons, 

Medical or surgical attention, generally, ante 
Physicians and suigeons, ante 
Surmise, Labor Belations Boards, conclusiveness of 
findings iGsting on, § 28(13b), p 400 


Suiveillance of union activities, unfair labor practice, 
§ 28(53) 

Susiiension of relation foi purpose of determining 11- 
ab4ity for injunes to seivants, § 180, pp SbS-S73 
iUi'.peusion of relationship, warmng and lustructiiig 
sciTant, duty, § 284 

Sweatshop, minimum wages, statutoiy provisions, § 
151(1), p 623 

Swinging platfoims, care required of master furnish¬ 
ing tor use by servant, § ‘220, p O.'iC 
Switchboard operators, Fan Laboi Standards Act, 
exemption from piovisions of opeiatois of small 
public telephone exchanges, § 151(23) 

IS witches and switching Railroads, ante 
Syndicate, employee employed by sales manager be- 
foie organization as employee of syndicate, § 7, 
P 74, n 9 

Synonymous terms, servant and employee, § 1, p 28 
Tables, assumption of risks, knowledge of danger, § 
3JJ0, p 1207 

Taft-Hartley Act, unfair labor practices, § 28(04) 
Tailor shops, Fair Labor Standaids Act, exemption 
from provisions, § 151(14), p 678 
Tank cars, injuries to servant, negligence of mastei, 
questions of law and fact, § 554, p 178 
Tanks, contiibutory negligence, inspection for latent 
defects or dangers, § 447, p 1272 
Tardiness, wages, recovery for full days woiked, § 
110, p 544 

Tax consultant, compensation for services, § 100, p 
542, n T 

Taxes, profit sharing wage conti act, allowance as 
expense, § 112, p 553 
Teams, injuries to third person, 

Diiver and team hiied to another, liability of 
master under doctrine of respondeat superior, 
§ 5G0, p 201 

Liability of master for negligence of servant in 
driving, § 575, p 336 

Tear gas system, res ipsa loquitur, doctrine as ap¬ 
plicable in lespect of injuries to servants as ic- 
sult of explosion, § 501, p 58, n 20 
Tclegiaph operators, fellow servants, operator tians- 
milting oiders as, § 333, p 1125 
Telegrapliic messages, Fair Labor Standards Act, 
goods as included widiin meaning of, § 151(7), 
p 641 

Telegraphs and telephones, 

ifouis of Service Act, application to employees 
receiving or delivering oiders pertaining to 
train movement, § 10 

Independent contractors constructing telephone 
lines, independent danger as respects liabili¬ 
ty for injuries to otlieis, § 500, p 362 
Insiiection oi poles and lines to keep in safe con¬ 
dition for employees, § 235, p 900 

Telltales, 

Assumption of nsk, latent defects or dangers, § 
;5n2, p 1220 

Negligence ol master, jury question, § 534, p 181 
Bailioads, negligence in failuie to maintain, § 
230, p 078 

Temporary authority, fellow seivants, employee vest¬ 
ed With as vice principal, § 332, p 1101 
Tempoiaiy employment, iniurios to servant, liability 
of master, § 171, p 842, n 3 
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Temporary forgetfulness, contributory negligence, § 
436 

Temporary layoff, injury to seivant going on premises 
during, liability, § 180, p 870 
Temporary servixse, relationbhip as existing, § 2, 
p 40 

Tempoiary structures, safe place to work, rule re¬ 
quiring master to furnish as applying to, § 217 
Tender, 

Dischaige of employee, tender of wages due as 
teiminating further accumulation of poiialcy, 
§ 156, p 764 

Employment contract, condition piecedent to right 
of action against employer for broach, § 11, p 
85 

QPeitormance of contract, condition precedent to 
action for wrongful discharge, § 48 
Perfoimance of services, § 65 
Wages, 

Defense of tender in action to recover, § 125 
Sufficiency of evidence, § 120, p 588 
Liability for failure to pay as affected, § 156, 
p 764 

Tender of engine, contributory negligence, unneces¬ 
sarily iiding on, § 446, p 1268 
Term of employment Duration of i elation, general¬ 
ly, ante 

Terminal compames. Federal Employers’ Liability 
Act, application, § 173, p 848, n 52 
Teiminol employees, Fair Labor Standards Act, cov¬ 
erage, § 151(9), p 657 

Termination of relation, §§ 29^9, pp 411-476 

(See, also. Duration of Belation, generally, 
ante 

Abandonment of employment by servant, § 40 
Consent to, § 33 

Arbitrary termination under contract providing 
for termmation at discretion of employei, § 
32, p 416 

Arbitration, contract providing for, § 82, p 417 
Armed service, voluntarily enlisting m, § 39 
Bankruptcy proceedings against mastci, § 35 
Benefit associations, rights as affected, § 168, p 
826 

Bonus, pronuse to pay as without consideration, § 
08, p 528, n. 89 
Cause, 

D^nite term, § 29 

Indefinite term, employment for, § 31, p 413 
IStatement of, § 44, pp 435-439 
Change in business, § 34 

Clearance card or letter, duty of employer to give, 
§ 45 

Closing out business, § 34 
Commissions earned, forfeiture of right, 3 02 
Common law, right to terminate, § 29 
Compensation, neglect or refusal to pay as jus¬ 
tification for abandonment by worker, § 40 
Consent, § 33 
Consideration, 

Employment based on, § 31, p 415 
iSurrender of employment contract for, § 33 
Contract provisions, § 32, pp. 415-419 
Customs and usages, 

(Periodic employment, § 30 
Befusal to accede to custom of employer as 
justifying discharge, § 42, p. 429 

570 JS-79 


Termination of relation—Continued, 

Death or disability of, 

Mastei, § 37 
Servant, § 38 

‘Destruction of employer’s propei ty, § 36 
Discharge of employee, generally, ante 
Discontinuing use of property ot loimer employ¬ 
er, § 29 

Discretion of employer, contiact providing for, 5 
32, p 416 

Discretional y term of service, § 31, p 414 
Dishonorable requirement, justification for aban¬ 
donment of employment, 3 40 
Dismissal pay, 3 87 

Dissatisfaction of services, contract providing foi 
termination, 3 32, p 417 

Enticing servant to leave employment after, § 
625. p 429 

Criminal liability, 3 634 
Expiration of term, 3 30 

Faaluie to furnish work, continuing employment 
after, 3 29 

Failure to pay wages due, action to enforce penal¬ 
ty, conditions precedent, 3 160(3) 

Good faith. 

Contract providing for, 3 32, p 416 
Dissatisfaction of services, 3 32, p 418 
Immoral requirements. Justification for abandon¬ 
ment of employment, 3 40 
Incompetency, contract requinng satisfactory 
services, % 32, p. 417 

Indefinite time, employment for, 3 31, pp 412-415 
Independent contractors, power to terminate as 
test of relation, 5 3(2), p 46; 3 3(5) 

Injuries to servant^ termination of relation for 
purpose of determming liabibty, 3 180, pp. 
868^3 

Injuries to third persons, liability of master un¬ 
der doctrme of respondeat superior as affect¬ 
ed, § 568 
Insanity of, 

Eknployee, 3 38 

Master during term of contract, S 37 
Insolvency of master, 3 35 
Interest, employment coupled with, 3 31, p 415 
Interest on unpaid wages as allowable from date 
of, 3 101 

Invention by employees after, owneiship, 3 73, pl 
492 

Jury question. 

Action for wages, 3 131, p 591 
Waiver of notice, § 32, p 419 
Justification for abandomng employment, 3 40 
Labor separation, 3 29 
Layoffs, 3 29 

Legality of contract provision permitting, 3 
68 

Letter of recommendation, duty of employer to 
give, 3 45 

Lien for wages as vesting on, 3 144 
Life employment, contract, § 31, p 414 
IMild illness of employee, 3 38 
Military service of employee, 3 39 
Misconduct of employee, § 42, p 429 
Modification of employment contract in lespect 
of. 3 P 80 
Mutual agreements, 8 33 
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Termination of relation—Continued, 

Nc^v agreement, contract as terminated by, f 
33 
Notice, 

Contract of emjdoyment providing for, § 32, 
p 418 

Indefinite time, § 31, p 415 
Periodic employment, § 30 
■Sickness of employee as affecting necessity 
of giving, § 38 

Partnership, formation or dissolution of, § 34 
Payment of wages earned, statute requiring, § 
156, p 761 

Periodic employment, { 30 
Permanent employment contract, § 31, p 414 
Presumptions, good faith of employer, § 32, p 
416 

Profit sharing agreements, effect on, § 03 
Quit defined, § 40 

Beceivership pioceedings against master, § 35 
Reference to arbitration, contract providing for, 
§ 32, p 417 

Belief and benefit departments or associations, re¬ 
funds of contributions or deductions from 
wages, S I6S, p 827 

Besignation, acceptances as essential, § 33 
Bight of employer to terminate, § 28(47) 
Satisfactory services, contract reqiiiiing, § 31, p. 
415; §32(417) 

Service letter stating cause, necessity, § 44, p 
435 

Severance pay, § 87 
Sickness of employees, § 38 
SoLcitation of customers on change of employ¬ 
ment, § 72, p 485 

Statement of cause, § 44, pp. 435-439 
Statutory provisions, statements as to cause, § 44, 
p 135 

Stipulations in contract of employment, § 32, p 
415 

Strikes, withdrawal from job in participating in, 
§ 28(13j 

Supplementary agreements, § 33 
Temporary financial embariassment of employer. 
Justification for abandonmg employment, § 40 
Tenure determinable at will, § 29 
Testimonials as to character, duty of employer 
to give, § 45 

Trade secrets, duty of employee not to divulge 
after, § 72, pp 483-486 

Trial, contract providing lor dischaige as re¬ 
quiring, S 32, p. 416 
Unit period, § 30 

Vahdity of employment contract as affected by 
right to terminate, § 6, p 67 
Voluntary abandonment of service, § 40 
Wages and other remuneration, post 
Waiver, 

Abandonment of employment, § 40 
Bight to abandon, § 40 

Contract provisions relating to termination, § 
32, p 417 

Notice, right to, § 32, p 419 
Will, mdefinite term, § 31, pp 412-415 
Withholding wages, statutory penalty, § 156, p 
761 

Terms, employment contiact, § 6, p 68 


Toiiiloiiil application. Fair Labor Standaids Act, § 
151(3) 

Testimonials, discharged employee, duty of employer 
to give, § 45 

Tests, 

Dangerous machineiy, guarding during operation 
for puipose of, § 232, p 984 
Injuries to seivants, 

Admissibility of evidence as to m action for, 
§ 512, p. 08 

Negligence of master, jury questions, § 534, 
p 187 

Theft by employee from employei, lecovery of wages 
as precluded, § 165 

Thieves, liability of master for injuries caused by, § 
189 

Third party beneficial y, breach of contract between 
employer and labor union, employee's light of ac¬ 
tion, § 28(83) 

Third persons. 

Assault on by servant, liability of master, § 575, 
p 339 

Change in relationship whereby work is to be 
done for third paity, liability of master for 
mimics, § 180, p 871 

Compensation paid by as affecting relationship, § 
2, p 39 

Eainings of employee from, employer’s right to, § 
71 

Injuries to servant, 

Liability for, §§ 622, 623 
Liability of master for injuries caused by 
acts or omissions of, § 189 
Mastei’s right of action foi, § G22 
Negligence of master in respect of instru¬ 
mentalities provided by, jury questions, 
§ 534, p 174 

Servant’s right of action for, § 623 
Injuries to thud poisons Thud persons, injuries 
to, generally, post 

Inspection of places of work and instiumentali- 
ties belonging to or piovidcd by, duty of 
employer, § 23G 

Instrumentalities for work furnished by, dubes 
and liabilities of employer with respect to, 
§§ 210-212, pp. 918-922 

Interference with relation by third pci sons, gen¬ 
erally, ante 

Liability for injuries to servant, §§ 622, G23 
Medical sei vices, contract with to fuiuish, § 163, 
p 819 

Place of work furnished by or under control of, 
duties and liabilities of employer with re¬ 
spect to, §§ 210-212, pp 918-022 
Belationship as affected by servant’s agiecmcnt 
with, § 2, p 31 

Subcontiacloi's, liability for mjuiics to, § 669 
Wages, payment to as defense m action to re¬ 
cover, § 125 

Third peisons, injuries to, §§ 555-621, pp. 266-424 
Abandonment of employment, lespondeat superior 
doctime, § 568 

Abuse of authority by servant, respondeat supe¬ 
rior doctrine, § 570, p 311 
Acquittal of servant as exonerating master from 
liability, § 619, p 423 
Actions for, §§ 611-621, pp 383-424 
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Third persons, injuiies to—Oontmued, 

Acts or omisbions of seivant, liability for, §§ 555- 
579, i)p 20C-352 

Aflirnijiln e delenses, buidcn of pioof, § 615, p 
39G 

Agency, liability of master undei doctrine of, § 
55j 

Amubenient, respondeat superioi doctiine, § 574, 
p 327 

Answer, actions for, § 014, p 380 

Appeal and error, actions foi, § 020 

Area of service, respondeat superior doctiine, § 

570, p 309 

Assault and battery by servant, liability of mas¬ 
ter, § 576, p 339. § 577, n 74 
Exoneration of servant as absolving mastei, 
§ 019, p 422 

Jury question, § 617, p 412, n 52 
Assent of acquiescence. 

Liability of master for torts committed In 
his presence with, § 557 
Respondeat superior doctiine, § 570, p 311 
Assistants employed by servant, respondeat supe- 
1101 doctrine, § 564, pp 280-283 
Basis of liability of master under respondeat su- 
peiior doctrine, § 570, p 290 
Burden of proof, actions for, § 615, p 394 
Case, action on as proper remedy, § 011 
Cause of injury. 

Evidence, $ 615, p. 403 
Jury questions, § 617, p 409 
Cessation of work for eating, dunking, etc, re¬ 
spondeat superior doctrine, § 570, p 308 
Charitable work, respondeat supeiior doctrine, § 

571, p 319 

Circumstantial evidence, couise of employment, 
proof that tortious act was committed m, § 
615, p 400 

Collection of costs of injury, liability foi hiring 
incompetent or unfit seivants, § 559 
Combining busmess of seivant with that of mas¬ 
ter, respondeat supeiior doctiine, § 574, p 
329 

Command, Lability of mastei for toits in obedi¬ 
ence to, § 557 

Comparative negligence, application of lule, § 
619, p. 424 

Competency of servant or contractor, pleading in- 
competency, § 614, p. 387 
Complaint, actions for, § 614, pp 384r-389 
Concurrent negligence of master and seivant, 
joint and several liability, § 579 
Conduct within scope of authority, respondeat su¬ 
perior doctrme, § 570, p 303 
Connection of master, pleading, § 614, p 386 
Contract of employment, respondeat superior 
doctrine, § 563, p 279 

Contractual relation with person injured essen¬ 
tial to liability under doctrine of lespoiideat 
superior, § 570, p 306 

Contribution of master, liability based on, §§ 556- 
560, pp 268-272 
Contributory negligence, 

Evidence, § 615, p 403 

Jury question, $ 617, p 414 

Respondeat superior doctrine, § 571, p 320 


Third persons, injuries to—Contmued, 

Contiol of seivant. 

Liability under respondeat superior doctrine^ 
servant lo.aued or hired to another, § 568, 
pp 284-292 

Right of as essential to liability undei doc- 
tune of respondeat supeiior, { 363, p 276 
Costs, actions for, § 621 
Course of emploj mciit, 

Burden of proof, § 615, p 395 
Liability of master, §§ 555, 572 
Nature of liability, § 570, p. 299 
PresumpLions, § G35, p 303 
Willful or malicious acts, § 572 
Crimmal acts, lespondeat superior doctrine, § 573 
Dangerous instrumentality or agency intiusted 
to servant, respondeat supeiior doctime, i 
570, p 314 

Declaration in actions for, § 614^ pp 384r-3S9 
Deiivative liability, lespondeat superior doctiine, 
§ 570, p 299 

Detectives, assault by, liability of master, § 575, 
p 342 

Deviation fiom course of employment. 

Jury question, § 617, p 414 
Respondeat suiierior doctrine, § 574, p 327 
Direction of veidict in actions foi, § 016 
Discharge of servant, right as essential to La¬ 
bility under doctrine of lespondeat superior, 
§ 5G3, p 276 

Dismissal of action for, § 616 
Disobedience by servant of oiders or instructions, 
lespondeat superior doctrine, § 570, p. 312; 
§ 572 

Doubt as to servant acting within scope of au¬ 
thority, respondeat superior doctiine, § 570, 
p 307 

Diivcr and team hired to another, respondeat su¬ 
peiior doctrine, § 566, p 291 
Dynamite, respondeat superior doctrine, § 570, 
p 315 

Electlicity, respondeat superior doctrme, § 570, 
p 315 

Emergency, assistants employed by servant, re¬ 
spondeat superior doctrme, § 564, p 281 
Employei s’ Liability Act, liability of employer, S 
555 

Evidence, actions for, § 615, pp 391-407 
Exceeding authority, respondeat superior doc¬ 
trine, § 570, p 311 
Existence of relationship. 

Burden of proof m actions for, § 615, p 394 
Evidence, § 615, pp 397, 405 
Jury question, § 617, p 409 
Pleadmg, $ 614, p 386 

Exoneration of master, verdict exonerating as 
absolving servant, § 619, p. 421 
Express command, liability of master for acts 
done by, § 557 

Failure to instruct servant or enforce obedience 
to Instructions, liability of master, § 500 
False imprisonment. 

Exoneration of servant as absolving master, 
§ 619, p. 422 

Scope of employment, jury question, § 617, p. 
412, n 52 

Fictitious party in action for, $ 618 
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Third persons, Injuries to—Ck)ntinued, 

Findings in action for, § 619, pp 421-424 
Firearms, liability of master mtrusting to serv¬ 
ant, § 575, p 345 

Fires started by servant, respondeat superior 
doctrine, § 575, p 333 
Form of action for, § 611 

General denial, evidence admissible under, § 614^ 
p. 391 

Going to and from woik, respondeat superior 
doctrine, § 570, p 300 
Ground of actions for, § 612 
Hiring of servant, jury question, § 617, p 410 
Hirmg servant to another. 

Presumptions, § 615, p 393 
Respondeat superior doctrme, § 566, pp. 284^ 
292 

Horses, liability of master for negligence of serv¬ 
ant in driving or handling, § 575, p 336 
Implied authority to do unlawful act, lespondeat 
superior doctrme, § 570, p 306 
Incompetency of servant. 

Burden of proof, 8 615, p 395 
Bvidence, 8 615, pp. 397, 402, 403 
Jury question, 8 617, p. 409 
Negligence in sheeting as affecting liability 
of master, 8 559 

Independent contractors, generally, ante 
Insamty of servant, respondeat supeiior doctrme, 
8 670. p 306 

Instructing servant, liability for failure to in¬ 
struct, 8 560 

Instructions to jury In actions for, 8 618, pp 418- 
421 

Intent of servant, respondeat supenor doctrme, 8 
570, p 309; 8 572 
Intoxication of servant. 

Evidence, 8 615, p 400 
Respondeat superior doctrine, 8 570, p. 306 
Invitees, respondeat supenor doctnne, 8 560; § 
575, p 334 

Issues in actions for, 8 614, p 300 
Joint action against master and servant, verdict 
against master only, 8 619, p 421 
Jomt and several liability of master and seiv- 
ant, § 579 

Jomt employment, respondeat superior doctrine, 
8 567 

Jokes, respondeat superior doctrme, 8 574, p 327 
Judgment m action for, § 619, pp 421-424 
Jury questions, actions for, 8 617, pp 408-418 
Knowledge of mcompetency of servant, 8 559 
EZnowledge of master, respondeat supenor doc¬ 
trme, 8 570, p. 311 

Lack of authority of servant, respondeat supe¬ 
rior doctrine, 8 570, p 306 
Law questions, actions for, 8 617, pp 408-418 
Lawful employment, respondeat superior doctnne, 
§ 503, p 276 

Libel and slander, scope of employment, jury 
question, § 617, p 413, n 52 
Licensees, respondeat supenor doctnne^ 8 575, 
p 334 

Loan of servant to another. 

Jury question, § 617, p. 410 
Respondeat supenor, 8 566, pp. 284r-292 
Malicious acts, respondeat supenor, 8 572 


Third persons, injunes to—Gontmued, 

Meal time, respondeat superior, § 570, p. 308 
Mischievous acts of servant, respondeat superior, 
§ 574, p 327 

Misfeasance, personal liability of servant for acts 
of, § 577, p 347 

Misleading instructions, actions for, 8 618, p 420 
Motive of seivont, rei^ondeat superior, 8 570, p. 
309, 8 572 

Nature of action for. § 611 

Nature of liability of master under doctrine of 
lespondeat superior, 8 570, p 299 
Nonsuit m action for, 8 616 
Obedience to commands of master, 

Jomt liability, 8 679 

Personal liability of seivant, 8 577, p. 348 
Obedience to orders. 

Failure to enforce, § 560 
Liability of master for injunes resulting, 8 
557 

Obstruction of highways and streams, liability of 
master for negligence of servant, 8 575, p 
338 

Omissions of seivant, liability of master, S§ 555- 
579, pp 266-652 

Orders, liability of master for Injuries resulting 
m obedience to, 8 557 

Participation of master, liability, 88 556-560, pp 
268-272 

Particular servant guilty of negligence, designa¬ 
tion in complamt, § 614, p 386 
Parties, actions for, § 613 

Payment for services, liability of master under 
doctrine of lespondeat superior, 8 563, p. 
279 

Servants loaned or hired to another, § 566, 
p 290 

Payment of money, assault to enforce, liability 
of master, 8 575, p 343 

Personal liability of seivant, 88 576-578, pp 345- 
350 

Jury question, 8 617, p 418 
Persons to whom master liable under doctnne of 
respondeat superior, 8 569 
Petition, action for, § 614, pp 384-389 
Place of, liability of master under doctrine of 
respondeat superior, 8 570, p 309 
Pleading, actions for, 8 614, pp 384r-391 
Powder, respondeat supenor, 8 570, p 315 
Preponderance of evidence, actions for, § 615, p. 
400 

Presumptions, actions for, 8 615, p 391 
Prima facie showmg in action for, 8 615, p 400 
Primary liabihty, respondeat superior, 8 570, p 
299 

Proof m actions for, 8 614, p 380 
Proximate cause of injury, 8 570, p. 294 
Evidence, 8 615, p. 402 

Questions of law and fact in actions for, 8 617, 
pp 408-418 

Ratification of wrongful act of servant, liability 
of master, 8 558 
Burden of pioof, 8 615, p. 395 
Emjfioyment of assistants by servants, 8 564^ 

p 282 
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Jury question as to ratification, 8 617, p. 409 
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Third persons, inlunes to—Continued, 

Ratification of wrongful act of servant, liability 
of master—Continued, 

Pleadmg latification of act, § 614, p. 388 
Relationship of master and seivant, 

Burden of pioof, § 615, p 3&1 
Evidence, § 615, pp 397, 400, 405 
Jury question, § 617, p 409 
Pleading existence of, § 614, p. 386 
ReEqpondeat superior, § 562 
Request for instructions m actions for, S 018, p 
420 

Res ipsa loquitur, § 015, p 394 
Respondeat superior, §§ 5G1-575, pp 272-346 
Abandonment of employment, § 568 
Absence of authority to do particular act, § 
570, p 300 

Abuse of authority by servant, § 570, p 311 
Acts of seivant In his own behalf, § 574, pp 
323-330 

Acts or omissions Imposing liability, § 570, 
pp 204-^315 

Area of service, § 570, p 309 
Assent of master as affected, § 570, p 311 
Cessation of work for eating, drinking, etc, 
§ 570, p 308 

Chaiitable work, § 571, p 319 
Combining own busmess with that of master, 
§ 574, p 329 

Conduct within scope of employment, § 570, 
p 303 

Conti act of employment as essential, § 563, 
p 279 

Conti actual relation with person injured as 
essential, § 570, p 306 
Conti ibutory negligence, § 571, p 320 
Couise of employment, willful or malicious 
acts in, § 572 
Criminal acts, § 573 

Deiivative nature of liability, § 570, p. 299 
Deviation or dcpartuie from service, § 574, 
p 327 

Disobedience of orders or mstiuctions, S 570, 
p 312 

Willful or malicious acts in, § 572 
Doubt as to servant acting withm scope of 
authority, § 570, p. 307 
Driver and team hired to thud person, { 566, 
p 291 

Employment of assistants by servant, § 563, 
pp 280-283 

Exceeding authoiity by servant causing in¬ 
jury, S 570, p 311 

Existence of r^ationship, § 563, pp. 275-280 
Exoneration of servant affecting liability, § 
619, p 423 

Going to and from woik, § 670, p. 300 
Hiring servants to another, § 566, pp 284-292 
Implied authority to do unlawful act, S 570, 
p 306 

Independent acts of servants, § 574, p. 323 
Insanity or intoxication of servant, g 570, 

p 306 

Intent, § 570, p. 309, 8 572 
Intrusting instrumentality to unfit person, § 
570, p 307 
Invitees, S 569 


Third persons, injunes to—Continued, 

Respondeat superior—Continued, 

Joint and several liability, § 579 
Joint employment, § 567 
Jokes perpetrated by seivant, § 574, p 327 
Loan or hiimg of seivant to another, g 566, 
pp 284-292 
Malicious acts, § 572 
Mealtime, § 570, p 308 
Mischievous acts, § 574, p. 327 
Motive of seivant, § 570, p 309; g 572 
Nature of liability, § 570, p 299 
Negligence of seivant, § 571, pp 315-320 
Particular application, g 575, pp. 331-345 
Persons to whom liable, g 569 
Place of iniury as affecting, § 570, p. 309 
Powei to prevent act causing damage, g 570, 
p 306 

Piimary liability, § 570, p 299 
Pioximate cause of iniury, § 570, p 294 
Ratification, acts of assistants employed by 
servant, g 564, p 282 

Relation of master and servant, g 562 
Resumption of master’s work after deviation, 
g 574, p 329 

Scope of employment, g 570, p 294 
Assault by servant, g 575, p 340 
Conduct within, g 570, p 303 
Distinction, g 570, p 298 
Nc^igence of servant within, g 571, pp. 
315-320 

Seivants hired or loaned to another, g 
566, p 289 

Tests of liability, g 570, p 301 
Willful or malicious acts in, g 572 

Secondary nature, g 570, p 299 
Special police ofliceis, g 565 
Surrender of instrumentality to another, g 
570, p 307 

Temporary termination of i elation, § 568 
Termination of relation, g 568 
Tests of liability, g 570, pp 300-314 
Time of service, g 570, p 308 
Unlawfulness of employment, § 563, p. 276 
Unnecessary acts, g 570, p 311 
Unnecessary injury, g 570, p 306 
Use by servant of facilities supplied by mas¬ 
ter for own purposes, g 574, p 326 
Use of instrumentality, g 570, p 307 
Violation of orders or instructions by serv¬ 
ant, g 570, p. 312 
Willful acts, g 572 

Responsibility of master, pleading, g 614, p. 386 
Resumption of master’s work after deviation 
therefrom, rei^ondeat superior, g 574, p. 329 
Retaking master’s property, assault for purpose 
of, liability of master, g 575, p. 343 
Retention m employment of servants guilty of 
wrongful acts, ratification, § 558 
Retention of incompetent servant or contractor, 
pleading, g 614, p 387 
Review, actions for, g 620 

Rules of master, evidence of book containing in 
actions for, g 615, p 400 

Safe tool or appliance, liability of master fail¬ 
ing to furnish, g 556 
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Third persons, Injuries to—Continued, 

Scope ot employment, 

Assault by servant, § 575, p 339 
Burden of pi oof, § 615, p 395 
Conduct Within scope, § 570, p. 303 
Distinction, § 570, p 298 
Evidence, § 615, pp 399, 406 
Instiuctions to jury, § 618, p 419, n 88 
Jury question, § 017, p 411 
Law question, S P 
Negligence of soivant, § 571, pp 315-320 
Pleading, § 014, p 387 
Presumptions, § 615, p 392 
Respondeat superior, § 500, p 2S9, § 570, pp 
294, 298, 301, 303, § 571, pp 315-322, 
§ 572; § 5'J5, p 339 

Ser\'nnts hired or loaned to another, § 566, 

p 280 

Tests of liability, § 570, p 301 
Willful 01 malicious acts, § 572 
Secondary nature of liability of master under 
doctrme of respondeat superior, § 570, p 209 
Selection of incompetent servant or conti actor, 
pleading, § 614, p 387 
Selection of seivants, § 559; § 563, p 276 
Self-defense, assault by servant m, liability of 
master, § 575, p 342 
Several liability, § 579 

Shooting by servant, liability of master, § 575, p 
343 

Smoking resulting m Are, § 560, n 7, § 575, p. 
334 

Special police officers, liability of master, § 565 
Storekeepers, liability of master for mi ones in¬ 
flicted by seivant, § 570, p 314 
Surrender of insliumentality to another, liability 
under doctrine of respondeat supei lOr, § 
570, p 307 

Team hiied to another, liability of master under 
doctrme of leqjondeat supei lor, § 560, p 291 
Teams, liability of master for negligence of serv¬ 
ant m driving, § 575, p 336 
Temporary termination of relation, respondeat 
superior, § 568 

Termination of relation, respondeat superior, S 
568 

Tests of liability under doctrine of respondeat 
superior, § 570, pp. 300-314 
Time of service, respondeat superior, % 570, p 
308 

Tools or appliances, liability of master for fail¬ 
ure to furnish safe appliance, § 556 
Torpedoes, respondeat superior, § 570, p 315 
Trespass, remedy by way of, § 011 
Trespass of servant, liability of master for, § 
575, p 338 
Trespassers, 

Respondeat superior, § 575, p a34 
Shootmg by seivant, § 575, p 344 
Trial of actions fbr, §§ 616-619, pp 407-424 
Unlawful employment, lespondeat superior, § 
563, p 276 

Unnecessary acts, respondeat superior, $ 570, p 
311 

Unnecessary injury, lespondeat superior, § 570, 
p 306 


Third persons, injuries t«>—Continued, 

Use by servant of lacilitjcs supnlied by master 
for own purposes, respondeat snpeuoi, S 
574 p 326 

Use of instrumentality, rcs[)oiidoat supei lor, § 
570, p 307 

Variance m accions for, § 611, p 390 
Vehicles, liability of niaslcr loi nogligoiice of 
seivant m handling, 57‘>, p 336 
Verdict, actions for, § 619, pp 421-424 
Violation of oideis oi instnictions by seivants, 
lespondeat suiieiior, § 570, p 312 
Wages, lialiility of master under doctrine of re¬ 
spondeat superior as depeudenL on payment 
of, § 563, p 280 

Waiver of rules or orders, ciidence, § 615, p 403 
Wanton acts of servant, eiidencc, § 615, p 402 
Watchmen, assault by, liability of master, § 575, 
p 342 

Weight and sufficiency of evidence, actions for, 
§ 615, p 400 
Willful acta of servant. 

Evidence as to, § 615, p 402 
Respondeat superior, § 572 
Wrongful acts of seivant, pleading, § 614, p 385 
Third rails, guardmg, negligence of master, jury 
question, § 534, p 187 
Threats, 

Assumption of iisk, ante 

Discharge of employee, thicat to terminate em¬ 
ployment as amounting to, § 41 
Labor contioveisies, use ol, § 28(2), p 114, n 24 
Labor unions, resort to, § 28(19), p 1^ 

Unfair laboi piactices, § 28^0) 

Tie picks, assumption of risk, simple tool doctrine, § 
300, p 1209 

Tie tongs, simple tools as respects duty of employer 
to inspect, § 235, p 991, n 78 
Ties, railioads, liability for injuries to employees 
caused by defects, § 229, p 974 
Tilf mineis, labor i-^ations, employees withm statutes 
legulating, § 28(11), p 136, n 26 
Timber, 

Independent contractors, persons employed to cut 
and deliver, § 3(9) 

Wrongful cutting by servant on land of another, 
liability of master, § 575, p. 339 
Timbciing, mines, duty of master, § 222, p 040 
Time, 

Assumption of iisk, knowledge of danger, § 389 
Bonus, contract pro\isions for payment, § 98^ p. 
530 

Uontiact of employment, acceptance, § 6, p. 65, 
n 3 

Dangeious places or appliances, time for discov¬ 
ery of aftectiiig constructive knowledge, S 
248 

Injuries to servant, 

Actions for, § 487 
Jury question, § 533, p. 154 
Knowledge of danger, pleading, g 490, p 21 
Inspection and repair, machinery, appliances and 
place of work, § 241 

Mmimum wages, payment of, § 151(24), p. 698 
Overtime compensation, payment of, § J 51(24), p 
698 

Penalty wages, commencement of, | 156, p 765 
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Time—Continued, 

reifoiniance of work, Independent contractor rc- 
l.ationship os affected by reservation of ilgbt 
to fiiv, § 3(4) 

Settlement of labor disputes, proceedings for, § 
28(70) 

Wages and other remuneration, post 
Warning and instructing servant, § 290 

Time checks, wages, issuance in payment, § 157, p 
705 

Time laboiers, wages, presumption of payment, § 121 

Time sheets, minimum wages and overtime pay, con¬ 
clusiveness for purpose of, § 151(28), p 720 

Tips, 

Compensation consisting of or including, § 81 
Criminal liability for violation of anti-tipping 
statute, § 160a3). p 811, ii 98 
Fair Laboi Standards Act, employees leceiving 
compensation from tips as within Act, § 
151(4), p 631 

Minimum wages, consideration as pait of wage, 
§ 151(27), p 712 

Receipts by employee in connection with employ¬ 
ment, rights as to, § 71 

Tokens, wages, issuance in payment, § 157, p 766 
Presumptions in actions involving, § 160(8), p 
789, n. 7 

Tongs, 

Assumption of risk, simple tool doctimc, § 390, 
p 1209 

Contributory negligence, inspection for latent de¬ 
fects or dangers, S 447, p 1272 
Latent defects or dangeis, duty of employee to 
inspect for, § 381 

Tools, machinery and appliances, §§ 201-259, pp 900- 
1013 

Absolute safe instrumentalities as required to be 
furnished, § 206 
Assumption of risk, ante 
Barriers, duty to provide, § 231 
Best appliances as required to be furnished, | 
207 

Breach of duty in respect of, buiden ot proof, 
§ 501, p, 74 

Burden of proof, actions for injuiies to serv¬ 
ants, § 501, p 73 

Butchei shops, guarding machineiy used in, § 
232, p 982 

Care required of employer fuinisliiiig, § 202, pp 
902-908 

Delegation of duty, § 204, pp 909-912 
ICnowledge and ezpeiiencc of scivant as af¬ 
fecting, § 203 

Particular appliances, §§ 233-230, pp 922-979 

Carriers, duty of furnishing employees with safe 
instiumentalities, § 212, pp 919-022 
Chicken ladder as simple appliance as respects 
liability to furnish safe appliances, § 216, n 
97 

Chisels, generally, ante 

Circumstantial evidence, negligence of mastei in 
connection with, § 524, p 125 
Condition before and after injury to servant, 
admissibility of evidence as to, § 509 
Continuing duty to furnish suitable and safe in¬ 
strumentalities, § 201 


Tools, machinery and appliances—Continued. 
Contributory negligence, ante 
Coveiiiig or giiaiding, 

^\s-umption of risk, § 360, p 1172 
Dangerous machinery, §§ 231, 232, pp 979- 
987 

Gostomaiy appliances, 

Negligence of master in lespect of, questions 
of law or fact, § 534, p 168 
Proof of nse of as showing due care, § 524, p. 
128 

Customs and usages, fumibhing in accordance 
with, § 208 

Dangerous or defective machineiy, generally, 
ante 

Degiee of cni'' lequired of master furnishing, 8 
20.», i.p 902-908 

Delegation of duty, § 204, pp 009-912 
Knowledge and experience of servant as af¬ 
fecting, § 203 

Delegation of duty, burden of pi oof, § 501, p 75 
Delegation of duty to provide safe instiumentali- 
ty, § 204, pp 909-012 

Dolly as simple appliance within rule lelating 
to furnishing safe appliancles, § 216, n 97 
Duty of master to furnish safe instrumentality, 
§ 201 

Duty to use appliances famished, contiibutory 
negligence, § 446, p 1264 
Electiic sausage grinder as simple tool as re¬ 
spects liability to furnish safe tools, 8 216, 
n 97 

Evidence, action for injuiies to scivants, § 524, 
p 125 

Examination, delegation of burden to seivant, 8 
204, p 911 

Expel lence of servant as affectmg care required 
of employer fumishmg, 8 203 
Factories, guarding machinery used in, § 232, 
p 982 

Failure of master to furnish, 8 205 
Farm machinery, safety apphances, § 232, p 982 
Federal Employers’ Liability Act, duty to pro¬ 
vide safe equipment under, § 226, p 047 
Fdlow servants, 

Concurring negligence In respect of, § 356 
Liability of master for injuiy, 8 356 
Liabihty of master for negligence, § 333, pp. 

1113, 1117, 1120 
Statutory provisions, § 314 
Jury question, 8 035, p 209 
Negligence in staiting etc, as affecting mas¬ 
ter’s liability foi injuiies, § 333, p. 1113 
Simple tools, liability of muster for negli¬ 
gence in use of, § 333, p 1120 
Stalling machinery, warning ot, § 333, p 
1123 

Hammer as simple tool within lule relating to 
safe tools and appliances, § 216, n 97 
Hoises, rule requiring master to furnish sciv¬ 
ant with same instrumentalities as extend¬ 
ing to, § 218 

Hospital kitchens, guaiding machinery in, § 232, 
p 982 

Implied obligation to furnish suitable and sale 
instrumentalities, 8 201 
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Tbola, machiner/ and appliances—Continued, 
Independent contractors, 

Duty of furnishing employees with safe 
appliance, § 604 

Duty to supply as test of relation, S 3(2), p 
46, § 3(7) 

Persons employed to move, § 3(9) 

Statute requiiing guarding and covering, § 
232, p 983, n 76 

Injuries to third persons, liability of master fail¬ 
ing to furnish safe appliance, § 55G 
Inspection and repair, §§ 235-243, pp OSS-090 
Admissibility of evidence as to in action foi 
injuiies to servant, § 512, p 98 
Continuing duty of employer, § 241 
Customary methods as suffiaent, § 240 
Delegation of duty to seivant, § 204, pp 911, 
912 

Employee as to whom duty of employei ex¬ 
ists, § 235, p 002 

Fellow servants, liability of master for negli¬ 
gence, § 333, p 1119 
Hidden defects, railioad cars, § 236 
Known defects or dangers, { 235, p 989 
Latent defects, § 238 

Simple tools and appliances, i 237 
Liability for injuries to employee as result 
of failure, § 235, pp 988-993 
Manner and extent of, § 239 
Mines, § 235, p 993 

Negligence as shown by mere failure to in¬ 
spect, § 235, p 988 

Negligence of master. Jury questions, 8 534, 
pp 187, 189 

Notice of probable defect as affectmg duty, 
8 239 

Opportunity, 8 241 
Operation and effect, 8 243 
Progress of work lesulting in tools becoming 
unsuitable, 8 235, p 989 
Public authorities, 8 242 
Pur<diases from reputable manufacturers, 8 
237 

Degree of care, 8 239 
Railroad rolling stock, 8 236 
Simple or common tools, 8 235, p 990 
Degree of caie in, 8 239 
Purchase from reputable manufacturer, 
8 237 

Statutory regulations, 8 235, p 902 
Stevedores, 8 230 

Third persons owning or controlling, 8 236 
Time for, 8 241 
Trivial defects, 8 235, p 989 
Instructions to jury as to, action for injuries to 
servant, § 546, p 246 

Insurer of safety, employer as, 8 202, p. 902 
Jury questions, negligence of master m respect 
of, 8 534, p. 168 

E^nowledge of seivant as affecting care required 
of employer furnishing, 8 203 
Ladder as simple appliance as respects liability 
to furnish safe appliances, 8 216 
Latent defects and dangers, 

Assumption of nsk, 8 392, p 1219 
Duty of servant to inspect for, 8 381 
Infection to determine, 8 238 


Tools, machinery and appliances—Oontinued, 

Maintenance, delegation of burden of to servant, 
8 204, p 911 

Mills, guarding machinery used in, 8 232, p 982 
Motor vehicle operated by servant, safety appli¬ 
ances, 8 218 

Nature and kind required to be furnished, 88 206- 
209, pp 913-917 

Nature of danger of work, degree of care re¬ 
quired of master as determinable with lef- 
erence to, 8 202, p 906 
Negligence of master, 8 202, p 904 ; 8 205 
Failure to furnish, 8 205 
Furnishmg defective appliances, evidence, 8 
524, p. 128 

Questions of law and fact, 8 534, p. 168 
Newest appliances as required to be furnished, 
8 207 

Notice of probable defect, inspection to determine, 
8 239 

Ordinary care of master furnishing as sufficient, 
8 202, p 904 

Ordinary use, furnishing in conformity with as 
sufficient, 8 208 

Ownership as indicative of relationship, 8 2, p 40 
Presumptions, actions for injuries to servant, 8 
501, p 61 

Proximate cause of injury, burden of proof, § 
501, p. 75 

Questions of law and fact, negligence of master 
m respect of, 8 534, p. 168 
Railings, duty to provide, 8 231 
Railroads^ 

Degree of care required in furnishing, 8 226, 
p 947 

Delegation of duty to furnish, 8 333, p 1118 
Duty of furnishing employees with safe in¬ 
strumentalities, 8 212, pp 019-022, 
88 225-230, pp 945-070 
Gars, 8 228, pp 959-872 
Locomotives, 8 227, pp 952-950 
Reasonable care on port of employer furnishing 
as sufficient, 8 202, p. 0(X> 

Reasonably safe instrumentalities only as re¬ 
quired to be furnished, 8 206 
Reliance on care of master to furnish reasonably 
safe tools, 8 390, p 1207 

Repairs Inspection and repair, generally, ante, 
this head 

Rest period, statute requiring safeguarding ma 
chines os applying during, 8 232, p 084 
Rope as simple appliance as respects liability to 
furnish safe appliances, § 216 
Safeguarding machinery, § 232, pp 979-967 
Scope of employment, liability for injuries as de¬ 
pendent on being received within, 8 201 
Servants furnishing own tools, etc, liability for 
injuries resulting from defects, 8 201 
Shipping, duty of furnishing safe tools and ap¬ 
pliances, 8 224 

Simple tools and appliances, generally, ante 
Statutory provisions, 

Duty of employer to furnish safe instru- 
mentahties as affected, 8 202, p 908 
Liability of master for injuries where in¬ 
strumentalities are furnished by or in 
control of third persons, 8 211 
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Itools, madimery and appliances—Cbntmued, 

Temporary appliances, rule requiring master to 
fumi&h safe appliances as applying to, § 
217 

Testing of machines after installation, statute 
rcquiiing sofeguaids as applying to, § 232, 
p 983 

Tests, negligence of master, jury question, § 
p 187 

Third persons, duty and liabilities of employer 
with respect to appliances furnished by, §§ 
219-212, pp 018-022 

Trivial defects, duty of master to inspect for, § 
235, p 980 

Uniform machinery and appliances as required 
to be furnished, § 209 

Unloading vehicles, safe appliances for, § 218 
Vehicles, rule requiring master to furnish safe 
instrumentalities as including, § 218 
Vice principal liability of master for negligence 
in respect of, § 333, p 1117 
Violation of statute, evidence of as sufficient in 
action for injuries to servant, § 524, p 126 
Waiver, duty of master to guard machinery, § 
232, p 961 

Workshops, guarding macdunery used in, § 232, p 
982 

Youthful employees, care required of master in 
furnishing, § 203 

Toipedoes, injuries to third persons, liability of mas¬ 
ter under doctrine of respondeat supenor, § 570, 
P 315 

Torts, 

Independent contractors, generally, ante 
Injuries to third persons, generally, ante 
Subcontractors, liability for, § 584^ p 354 
Wrongful discharge, pleading in action in, S 52, 
p 448 

Towage, independent contractors, liability for acts 
or omissions of, § 584, p 350 

Track inspectors, railroads, fellow servant rule, § 
327, p 1088 

Tracks Railroads, ante. 

Tractors, 

As.&umption of nsk, Jury questions, J 536, p. 214 
Conti ibutory negligence, operation of, jury ques¬ 
tion, § 537, p 231, n 44 

Injuries to servants, negligence of master, jury 
question, § 534, p 17G 

Warning and instructing servant operating, in¬ 
experienced or youthful servant, § 306, p 
1067 

Trade checks, wages, issuance m payment, statutes 
prohibiting, § 157, p 765 

Trade secrets, duty of employee not to divulge after 
teimination of employment, § 72, pp 483-^^ 

Tiade unions. Employee organizations, generally, 
ante 

Tiadc war maneuver, pldreting m conduct of as la¬ 
bor dispute, § 28(16), n 55 

Tradesmen, lien for wages or other remuneration, $ 
143, p 609 

Traffic arrangement, 

Railroad operating train on track of another un 
der, safe instrumentalities and place to work, 
duty of furnishing, $ 212, p. 919 


Traffic ariangement—Ckmtinued, 

Railroads operating under, injuries to emjdoyees, 
joint and several liability, § 195 
Tram dispatchers. 

Fellow servants, § 333, p 1125 
Statutory provisions, § 348 
Hours of Service Act, application, § 19 
Tram order operatives, hours of labor, interruption 
of continuity of service, § 20 
Tram service, senioiity m, § 28(41), p 202, n. 87 
Tram service employees, earners, jurisdiction over 
disputes involving, § 28(74), p 201 
Trainmen, fellow servants, § 327, ]) 1088 
Transfer of business, liability for injuries to serv¬ 
ants as affected, § 180, p 872 
Transfer of employees, unfair labor practices in re¬ 
spect of, § 28(58) 

Transitoiy action, injuries to servant, { 486 
Transitory dangers, warning servant of, § 284, n. 76 
Transportation, 

Duty of employer to furnish, § 61 
Employee furnishing as affecting etatus, § 2, p. 
30, n 68 

Employer transpoitmg employees to and firom 
woik, care required to avoid injury, S 180, 
p 860. i 183, p 880 
Fair Labor Standards Act, 

Application to employers engaged m, § 151 
(7), p 643 

Production of goods for commerce within 
coverage, § 151(9), p G51 

Fellow servants, rule as applicable to, S 3<27, p. 
1086 

Independent conti actors, liability for acts or 
omissions of, § 584, p 356 
Injury to servant being tran^orted by master, 
liabUity, § 180, p 866 

Place of work, reimbursement of employee for 
expenses m connection with, § 100 
Resignation of employee as affecting right to re¬ 
cover cost of, § 83, n. 74 

Transportation Act, arbitration award under, ad¬ 
visory character, § 28(121), p 350 
Transportation time, minimum wages or overtime 
pay for, § 151(28), p 719 
Trap doors. 

Latent defects or dangers, duty of employee to 
inspect for, § 381 

O>utributory negligence, § 447, pi 1272 
Respondeat supenor, doctrine as applicable In 
respect of, S 575, p 331 
Travel time, 

Mimmum wages or overtime pay for, $ 151(28), p 
719 

Pay, resignation of employee as affecting right to 
recover, § 83, n 74 

To and from work, compensation for time spent 
in, § 96 

Tree trimmers, independent contractors^ | 3(9) 
Trenches, 

Contributory negllgenoe, servant injured in, jury 
question, S 537, p 235 
Safe place to work. 

Care required of master employing servant 
in, § 222, p 938 

^ Negligence m providing; evidence^ § 624, pk 
121 
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Tresi>ass, 

Discharged employee, Berrant failing to leave 
peaceably, § 46 

Independent conti actors, liability where work 
involves commission of, § 587 
Injuiios to servants caused by trespassen, lia¬ 
bility of master, § 189 
Injuries to tluid persons, 

liability of master for trespass of servant 
resulting in, § 575, p 338 
Hemcdy by way of, § 611 
Protection from injury, care required of em¬ 
ployer, § 184 

Respondeat superior, liability for injury under 
doctrine of, § 575, p 334 

Shooliug by servant, liability of master, f 575, 
p 344 

Striking omploToes committing, right to rein¬ 
statement, § 28(51), p 228 

Trespass on the case, entuiug seivant to leave em¬ 
ployment, action foi as maintainable, § 627 
Trestles, 

Assumption of risk, knowledge of danger, § 390, 
p 1207 

Latent defects or dangere, duty of employee to 
inspect for, § 381 

Ckintributoiy negligence, § 447, p 1272 
Railroads, liability to servants for injuries caused 
by failure to saf^y maintain, § 229, p. 975 

Trial, 

Injuries to servants, actions for, §S 528-^50, pp 
146-264 

Injuiies to third persons, actions for, §§ 616- 
019, pp 407-424 

Instructions to jury, generally, ante 
Inventions by employees, actions relating to^ S 
73, p 407 

Labor contract statutes, prosecution against em¬ 
ployee for violation, § 80, p 511 
Negligence or wrongful act of employee, action 
by employer for damages, S 79, p 504 
Questions of law and fact, generally, ante 
Rebef and benefit departments or associations, 
actions for benefit, § 169, p 837 
Service letter to discharged employee, action for 
failure to give, § 44, p 437 
Wages, actions to recover, § 130 
Statutory provisions, § 160(9) 

Prosecution for violation of, S 160(13), 
p 813 

Trial examiner. National Labor Relations Board, 
ante 

Tricycles, contributory negligence, railroad em¬ 
ployees operating, § 466, p 1288 
Trolley wires, assumption of nsk, knowledge of dan¬ 
ger. § 390, p 1208 
Truckmen, 

Assumption of risk, knowledge of danger. S 390, 
p 1207 

Contributory negligence, inspection for liatent 
defects or dangers, § 447, p 1272 
Fair Labor Standards Act, coverage, § 151(9). p 
C58 

Independent contractors, § 3(9) 

Liability for torts of, § 5^, p. 356 
Trust deeds, laborer’s lien, priority as betwe^ I 
148 


Trust estates, lien for wages as attaching to^ § 145 
Trustees, 

Discharge of employees, action for damn'ros as 
mainUiinable against trustees of railiuads, 
§ 28(84), n 99 

Relief and benefit departments or associations, 
funds held hy ou dib«^olutiua, § 168, p 826 
Tuberculosis, medical treatment and hospitali^'.itiun, 
exception ot employee suffering from, ^ lu3, p 
816, n 48 

Tug boats. Fair Labor Standards Act, exemplion of 
employees ou. § 151(15) 

Tunnels, 

Injuiies to soivants. 

Contributory negligence. 

Inspection fur latent defects or dan¬ 
gers, § 447, p 1272 
Jury question, § 537, p 235 
NegJigencc of master, jury question, § 534, 
p 184 

Safe place to work. 

Care required of master employing servant 
in. § 222, p 938 

Negligence in providing, evidence. S 524. p. 
331 

Tnmtablos, assumption of risk, knowledge of dan¬ 
ger, § 390, p 1207 

Ultra vires, relief department, foimation by railroad 
company as, § 1(>8, p 825 

Unavoidable accident, hours of labor, excuse for vio¬ 
lation of Hours of Service Act, § 22 
Uncertain term, wrongful discharge under contract 
of employment foi, measure of damages, § 58, p 
167 

Uncoupling Railroad car.s generally, ante 
Undercover opeiatives, unfair labor practices, em¬ 
ployment of, § 28(53) 

Understanding by servant of danger, burden of proof, 
§ 591, p 80 

Undue influence, lelief and benefit departments or as¬ 
sociations, election to accept benefits induced 
by, § 170, p 839 

Unemploynicnt compensation, mitigation of damages, 
failuie to issue service letter to discbaiged em¬ 
ployee, § 44, p 430 
Unemployment in&urance. 

Back pay award to reinstated employee dis¬ 
charged as unfair labor practice, cfTect of, 
§ 28(119), p 345 

Wrongful discharge, funds received as deducti¬ 
ble in mitigation of damages, } 59, p 473, 
XL 46 

Unfair labor practices, §§ 28(43)-28(81), pp. 207-269 
See, also. Settlement of Labor Disputes, gen¬ 
erally, ante 

Admissibibty of evidence in proceeding to prevent, 
I 28(04) 

Answer by employer charged with, g 28(00) 
Anti-union bias on part of employer. 

Showing as sufficient proof, g 28(06). p 200 
Anti-union campaign, participation in. § 28(46) 
Application for rebef pending association be¬ 
tween parties^ § 28(70) 

Arbitration, refusal. S 2^(46) 

Assignment for benefit of creditors, back pay 
award as binding on employer’s assignee, § 
28(109), p. 319, IL 56 
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Unfaii piactKOs—Continued, 

Assisl.iiice to union, g 1*8(52) 

Association of eniplovcos actiiis' in concert, pm- 
plnycr witlnn statulo leliiting to, § 28(8) 
AtliJiiptovl iinLiir practices by labor union, laTior 
relations board as authorized to act against, 
g 28(100), p 320 
Bad. pav orders, 

Modification, § 28(133), p 380, n 47 
Turpose of, § 28(110), p 337 
Reinstatement of employee with, evidence 
justifying order, § 28(1(X)), p 308 
Stale labor relations bon id, § 28(100) 
Blanket order forbidding, Natiorul Labor Rela¬ 
tions Board, § 28(111), p 325 
Booth renting, adoption of plan as allcrnative 
to going out of business, § 28(46), n 10 
Boyc ottiiig, § 28(63) 

Burden of proof, proceedings to prevent, § 28(03), 
pp 280-283 

Gea&c and desist order, § 28(62) 

National Laboi Relations Boaid, § 28(110), 
pp 321-324 

Scope of. § 28(111), p 323. § 28(133). p 
377 

Termination of practice as precluding or¬ 
der, § 28(113) 

Checkoff, 

Closed shop contract, g 28(62) 

Paying to oiganization repiobciiting maioi- 
Ity, § 28(52), n 73 

Circulation of petition relating to union matters, 
S 28(46) 

Closed shop, 

Discharge of employee in accordance with 
contract, § 28(49), p 223 
Statement of views in opposition to, § 28(55) 
Coercion of employees, § 28(45), p 209 
Evidence as to, § 28(97), pp 292-296 
Joining specific umon, § 28(56) 

Collcctne bargaining ante 

Company dominated unions Employer dominat¬ 
ed unions, ante 
Deductions from wages, § 28(62) 

Demerits on employee because of union activi¬ 
ties, evidence, § 28(99) 

Demotion of employees, § 28(58) 

Union activities, evidence, § 28(99) 

Detectives, employment, § 28(53) 

Evidence, § 28(96), p 292 

Determination of issues, power of labor relations 
boards, § 28(107), p 315, n 11 
Discharge of employee, ante 
Discontinuance as affecting right of labor rela¬ 
tions board to take action with respect to, 
§ 28(103) 

Discontinuance of operations to discourage union 
membership, § 28(46) 

Discietion as to relief awarded, state labor re¬ 
lations board, § 29(109), p 318 
Disci imination, 

Discharge of employee, S 28(49), p 219 
Filing charges or giving testimony, § 28(45), 
p. 212 

Layoff, § 28(50) 

Reinstating strikmg employees, S 28(51), p 
229 


Unfair labor practices—Continued, 

Discrimination—Continued, 

Throat ot, § 28(53) 

Union iictintios, 

B\'idonce, g 28(09) 

Dischaige and reiiistatoment, S 28 
(100), pp 303-300 

General order forbidding as w'arianted, § 
28(111), p 326 

Reinstatement order, § 28(119), p 340 
Union affiliation, § 28(45), p 211 

Dispaiagement of union as, § 28(55) 

Display of union insignia and uniforms while on 
dutv, enforcement of pre-existing iiilo pro¬ 
hibiting, § 28(4:6) 

Distribution of union literature, denial of right, 
§ 28(57) 

Domination of labor organization, § 28(45), p 
210 

Blanket order forbidding as warranted, $ 28 
(111), p 326 

Evidence, § 28(98), pp 29G-301 
Economic pressure, excuse of, § 28(44) 

Employee organizations, generally, ante 
Employer dominated unions, onto 
Employment, § 28(48) 

ITndercover operatives, detectives, etc, § 
28(53) 

Employment contracts, confoimity to statute. § 6, 

p 68 

Encoiii aging oi discouraging membership in la¬ 
boi organization, § 28(47), § 28(56) 

Bnfoicement of law by labor rclatioiis boaid, § 
28(64) 

Equity, mainlenanec of employee in posit 
pending disposition of cUaigc by Lalioi Re¬ 
lations Board, § 28(71), p 250 
Espionage, evidenc*c as to, § 28(06). p 202 
Estoppel, National Labor Relations Board, § 28 
( 112 ) 

Evidence, § 28(06), p 292 
Circumstantial evidence, 

Disdiorge because of union activities, 
establishment by, § 28(100), p 307 
Domination of and mterfoience with la¬ 
bor organization established by, § 28 
(98), p 299 

Proof by, § 28(96), p 290 

Hearsay evidence, admissibility in proceed¬ 
ings to prevent. § 28(94) 

Proceedings to prevent, § 28(92) 

Admissibility. § 28(94) 

Weight and sufficiency, § 28(95). p 286, 
§ 28(96), pp 286-292 
Weight and sufficiency, 

Discrimination because of union activi¬ 
ties, § 28(99) 

Domination of or interference with labor 
organizations, § 28(98). p 296 
Interference with restraint or coercion 
of employees. § 28(07), pp. 292-290 
Refusal to bargain collecUv^, § 28(101) 

Exclusive bargaining agent, refusal to recognize 
union representing majority as, § 28(59) 
Expression of views by employer, § 28(55) 
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Unfair labor practices—Continued, 

Failing of charge of National Labor Relations 
Board, conditions precedent to issuance of 
complaint, § 28(75) 

Favoring one union over another in jurisdictional 
dispute, § 28(52) 

Favoritism of employees, evidence as to, § 28(97), 
p 296 

Federal statute, § 28(48) 

Filmg of charge as condition precedent to issu¬ 
ance of complaint, § 28(75) 

Finanaal or other support to labor organizations, 
evidence, § 28(98), p 298 

Findmgs of fact, proceedings bcfoie National 
Labor Relations Boards, § 28(108) 

Forced resignation because of union activities, 
evidence, § 28(99) 

Foreign commerce, jurisdiction of National Labor 
Relations Board, § 28(74), p 258, n 25 
Free speech, balancing nght of as between em¬ 
ployer and employee, § 28(133), p. 370, n 21 
Gifts and favors to employees, 

Evidence, § 28(97), p 205 
Forestall union movement, § 28(40) 

Grievances, refusal to discuss with employee rep- 
lesentatives, § 28(46) 

Hearmg, scope of inquiry, § 28(103) 

Hiring employees, § 28(47, 48) 

Hostility to union, expression by employer, § 
28(55) 

Independent contractors’ liability, § 28(10) 
Independent unions, recognition as sustaining 
finding of mterference, domination, and sup¬ 
port of labor organization, § 28(08), p 300 
Individual tieatment of grievances contraiy to 
agreement with union, § 28(40, p 214, n 16 
Injunction, power of National Laboi Relations 
Board to restrain, § 28(111), p 324 
Inquiry as to union afilliation, § 28(40) 
lusiiboidmation, dischaige of employees for, § 
28(49), p 225 

Insurance lights, reinstatement of employees 
with, % 28(110), p 337 
Intel lerence with. 

Employees, evidence, § 28(97), pp 292-296 
Laboi organizations. 

Evidence, § 28(98), pp 296-^301 
Geneial order as warranted, § 28(111), p 
326 

Interstate commerce. Jurisdiction of National La¬ 
bor R^ations Board, § 28(74), p 258, n 25 
Intel vention in proceeding involving, § 28(86) 
Intimidation of employees, evidence as to, § 
28(97), p 294 

Issues, proceedmgs Involving, § 28(1) 
Jurisdiction, contract adjusting controversy over 
chaiges of, § 28(74), p 258 
Jurisdictional dii^utes favoring one union ovei 
another in, § 28(52) 

Labor espionage, evidence as to, § 28(96), p 292 
Labor organizations or their agents, § 28(63) 
Layoff, § 28(50) 

Union activities, § 28(50), p 225, n 21 
Evidence, § 28(09) 

Lockouts, § 28(61) 

Evidence, § 28(97), p. 295 


Unfair labor practices—Continued, 

Majority representation ousted employees as em¬ 
ployees for purpose of determining, § 28(27) 
Membership in union, lefiisal to employ person 
solely bec'ause of, § 28(48) 

Motive, inquiry into in pioceeding to enforce or 
review order of National Labor Relations 
Board, § 28(129), p 364 
Notice of. 

Order nullifying effects of practices, employ¬ 
er as required to post, § 28(109), p 318 
Proceedings agamst employer, companv 
foimed union as entitled to notu'C, § 
28(87) 

Omnibus order restraining employer from intoi- 
fering with lights of employees, § 28 

(111), p 326 

Validity, § 28(129), p 365 
Ordei nullifying effects. 

Federal administiative bodies, §§ 28(110)- 
28(119), pp 321^45 

National Labor Relations Roaid, scope of 
order, § 28(111), pp 321-328 
State administiative bodies, § 28(109), pp 
318-^321 

Organization of employees, mteifeience with by 
employer, § 28(07), p 295 

Particular acts constituting, §§ 28(4G)-28(62), pp. 
213-239 

Payroll deductions for union dues as, § 28(62) 
Picketing, § 28(03) 

Place of work, assigning employees to, § 28(46), 
p 214, n 16 

Pleadmg, icinstatement and back pav, necessitv 
of raising issue, § 28(119), p 337 
Posting notice of Older of labor relations boaid 
in lespoct of, § 28(109), p 318 
Power of National Labor Relations Boaid, § 
28(64) 

Predecessor, continuance of pioceedings agtunst 
succesRoi m piivity with, § 28(84) 

Preference for one union ovei anothei, expres¬ 
sion by employei, § 28(55) 

Piessure to join specific union, § 28(56) 
Presumptions, pioceedings to pieveiit, § 28(93i, 
pp 280-283 
Prevention, § 28(64) 

Private detective agency, evidence as to em¬ 
ployment, § 28(96), p 292 
Prohibiting union solicitation or activity, § 28(57) 
Promotion of employees, § 28(58) 

Promotion of other employees because of union 
activities of fellow employees, evidenc'e, § 
28(99) 

Protection of public against, statutory pi ovi¬ 
sions, i 28(2), p 119 
Railway Labor Act, § 28(2), p 118 
Recognition of union as sole bargaming agent, 
refusal, § 28(59) 

Redress^ § 28(64) 

Reduction m wages because of union activities, 
evidence, § 28(99) 

Refusal to. 

Bargain coUectivdy, § 28(45), p. 212 
Evidence, § 28(101) 

Jom union, discharge of employee for, { 
28(49), p 223 
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Unfair labor practices—Continued, 

Refusal to—Continued, 

Reinstate employees, $ 28(51), pp 226-229 
Sign written contract, § 28(60) 

Reinstatement of employees, { 28(51), pp 226-229 
National Labor Relations Act, § 28(2), p 117 
Oidois, 

Puipose of, § 28(119), p 337 
State administiative board, § 28(109), p 
318 

Power of National Labor Relations Board 
to oidei, § 28(119), p 339 
Power of state board to order, S 28(109), p 
319 

Refusal because of union activities, evidence, 

§ 28(90); § 28(100), pp 303^^ 

Review of order of Labor Relations Board, 
§ 28(133), p 377, n 27 

Report and lecommendations by trial examiner, 
§ 28(106) 

Res ludicata, doctrine as applicable to orders of 
National Labor Relations Boaid, § 28(112) 
Restraint of employees, evidence, as to, § 28(97), 
pp 292-296 

Retroactive wage increase, employei announcing 
as guilty of, § 28(97), p 294, n 33 
Review of oiders, NaUonal Labor Relations 
Board, § 28(124) 

Scope of inquiry, heaiing on, J 28(103) 
Self-organization, restramt or coercion of em¬ 
ployees in exercise of right, § 28(45), p 209 
Seniority rights, 

Discrimination as to, § 28(16) 

Refusal to leinstate striking employees un¬ 
less giving up, § 28(51), p 228 
Reinstatement older including, § 28(119), p 
337 

Shutdown, § 28(61) 

Sitdown strike, discharge of employees engaging 
m, § 28(40), p 224 

Slow down stiikes, § 28(109), p 320, n 66 
Sole baigaining agent, refusal to giant recogni¬ 
tion to union os, § 28(59) 

Solicitation of union membership duiing woik- 
ing houis, di&chaxge of employee for bieach 
of rule f 01 bidding, § 28(49), p 222 
Spying on employees, 

Employment of undercover operatives, g 28 
(53) 

Evidence as to employer hirmg, g 28(96), p 
292 

State statutes, § 28(43) 

Statutory definition, § 28(45), pp 209-213 
Stipulations, enforcement of order entered on, g 
28(133), p 378. n 29 
Strikes, ante 

Successor employers, enfoi cement deciee as bmd- 
ing on, g 28(140) 

Supervisory employees, § 28(44) 

Acts as justifying finding against employer, 
§ 28(96), p 291 

Responsibility of employer for conduct with 
respect to, g 28(14), p 142 

Surveillance of union activities, g 28(53) 
Termination of relationship, g 28(47) 

Threats, expression of views by employer, g 28(55) 


Unfair labor practices—Ckmtlnued, 

Transfer of employees, g 28(58) 

Union activities, g 28(99) 

Trial examiner. National Labor Rdations 
Board, ante 

Undercover operatives, employment, § 28(53) 
Variance, pleadings and proof in action involv¬ 
ing. § 28(91) 

Vote of confidence, arculahon by employer, g 
28(97), p 294, n. 33 
Wage increases or cuts, § 28(62) 

General increase during organizational activ¬ 
ities as evidence of unfair practice, § 
28(97), p 295 

Written contract, refusal to sign, § 28(00) 

Unforeseeable accidents, liability of master for fail¬ 
ure to guaid against, g 188 
Unguarded holes, contributory negligence, piecautions 
by servants working about, § 456, p 1293 
Uniform national policy. Fair Labor Standards Act, 
establishment, § 151(1), p 621 
Unilateral contract of employment, validity, § 6, p 67 
Unilateral draft of contemplated agreement, collective 
bargalnmg, offer of, g 28(23) 

Union dues, collective bargaining, collection of, g 
28(22) 

Union shop. 

Collective bargaining contract. 

Binding effect of provisions, § 28(41), p 199 
Validity of provision foi, g 28(40), p 193 
Unauthorized contract, unfair labor piactice of 
employer standing on peifoimancc, § 28(52), 
p. 229, n 76 

Unionization of labor. Employee organizations, gen¬ 
erally, ante 
Unions, 

Employee organizations, generally, ante 
Rival unions, generally, ante 
Unfair labor practices, generally, ante 
Wages or other remuneiation, post 

Unit peiiod, termination of relation at end of, g 39 
United States, 

Collective bargaining, exception from National 
Labor Rtiations Act, § 28(7) 

Hours of labor on public works of, power to lim¬ 
it, § 17 

Unjust enrichment, wages, action for recovery based 
on, g 122 

Unlawful act or employment, liability of master for 
injury in, § 193 

Unlawful business, r^ation as predicated on employ¬ 
ment for prosecution of, g 2, p 41 
Unlawful work. Independent contractxirs, liability for 
injuiies resulting, § 588 
Unloading Loading and Unloading, ante 
Unqualified contiol, lelationship as dependent on, g 
2, p 36 

Unusual dangers. 

Implied agieement of employer not to subject 
servant to, g 183, p 878 
Warmng servant of, § 298 

Experienced employee, § 305 

Usages. Customs and Usages, generally, ante 
Utilities, Fair Labor Standards Act; exemption of 
employees, g 151(14), p. 678 
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Vacation, 

Discharge of employee as affecting right to re¬ 
cover vacation pay, § 87 

Oveitime pay for time spent by employee on, § 
151(28), p 715, n 3G 

Oveitime woik dux mg vacation period, compen¬ 
sation, § 07 

Vacation with pay, § 84 

Overtime work during, § 97, 

Additional wages, § 06 

Wrongful discharge, deduction of time $pent by 
employee In computing damages recoveiable, 
§ 59, p 474, n. 47 

Vaccination, assent by employee in oider to retain 
job as duress, § 164, p 810, n. 6 
Validity. 

See, also. Legality, generally, ante 
Conti acts of employment, § G, pp 61-71 
Construction lendeiing valid, § 7, p 72 
Defense of invalidity m action for breach, § 
11, p 85 

Deductions from or foifeitures of wages, con¬ 
tract provisions, § 103 

Labor coiitiact statutes imposing crimmal lia¬ 
bility on employee for breach, § 80, p 505 

Variance, issues, proof and variance, generally, ante 
Vats, coveiing or guarding, negligence of mastei, 
JU 17 questions, § 534, p 187 
Valdes, 

Injniies to servants, negligence of master, jury 
question, § 534, p. 175 

Injuiies to ^11 d peisons, liability of master for 
negligence of servant, § 575, p 336 
Motor vehicles, geneially, ante 
Safe mstnimentalities, rule requiring master to 
furnish as including, § 218 
Velocipedes, railroads. 

Assumption of iisk by employees suing, $ 378, p 
1183 

Contiibutory negligence, railioad employees oper¬ 
ating, § 45^ p 12SS 
Violation oC lule, § 459, p 1302 
Vendor’s lien, piionty of lien for wages over, } 147 
Ventilation, 

Assumption of lisks, § 300, p 1172 
Factories, workrooms, etc. 

Assumption of risks, § 369, p 1172 
Validity of statute requiimg ventilation, { 24 
Independent contractois installing ventilator, m- 
heient danger as respects liability for inju¬ 
ries to others, § 590, p 302 
Mmes, 

Assumption of risks, § 369, p 1172 

Knowledge of dangei, § 390, p 1205 
Duty of operator to lurnish, § 222, p 942 
Negligence of master, 

Evidence, § 524, p 130 
Jury question, § 534, p. 171 
Place of woik, statutory requiiement, § 214, p 
923, n. 70 

Silicosis, liability for failure to comply with stat¬ 
ute requiring ventilating devices, § 232, p 
980, n. 29 

Venue, injuries to servant, actions for, § 480 
Verdict, 

Injuiies to servant, actions for, § 550 


Verdict—Continued, 

Injuiies to thud pei-sons, actums for, $ 619, pp 
421-424 

Wages, actions to recover, ^ 133 
Statutory piovision, § 1 (j0(9) 

Vessels, 

Assumption of risk, ordinary i isks, § 377 
Contributory negligence, cnstomaiy method of 
work, evidence, § 519, p 112 
Fellow servants. 

Application to employee on, § 322 
Cicw or employees woiking on or about, § 
327, p 1089 

Supciioi servant rules, § >332, p 1105 
Vice piiiicipals, § 332, p 1101 

July questions as to masters negligence, § 534, 

p 180 

Safe place to work, fellow scivant lulcs, § 333, 
p 1115 

Safe tools and appliances, duty of furnishing 
servants with, § 224 
Shipbuilding, geneially, ante 
Vested rights, labor relations boards, ordcis as giv¬ 
ing, § 28(122), p 350 

Vestibules, street railway employees, validity of 
statute lequiiing, § 24 

Viaducts, railroads, negligence in failing to main¬ 
tain whipping straps, telltales, etc, § 230, p 978 
Vice principals. 

Assumption of risk, compliance with oidcis or 
commands of, § 400 

Contributory negligence, reliance on ossiiiances 
or repiesentations by, § 429 
Dangerous places oi appliances, notice to as no¬ 
tice to master, § 248 
Defined, statutory piovisions, § 339 
Fellow servants, 

Dual-capacity doctiine, § 332, p HOT 
Rule as applying to, § 3;32, p 1099 
Waimiig and instiucting scivant, § 333, p 
1122 

Liability of master for acts of, instiuctions to 
Jury, § 548 

Negligence, evidence, actions for injury to serv¬ 
ant, § 525 

Tools and appliances, liability of mjistcr for neg¬ 
ligence m respect of, § 333, p 1117 
Vicious animals, 

Injuries to servants, 

Allegations as to viciousness in action for, § 
400, p. 19, n 67 

Elnowledgc of vicious propensity as essen¬ 
tial to liability, § 214 
Liability of master, § 218 
Wammg and instructmg servants as to, S 303 
Vlaous servants* 

Evidence of negligence in employing, § 524, 
p 137 

Fellow servants, retention as negligence creating 
liability for injuries resulting, § 316 

Violence, 

Fellow servants, statutory provisions, S§ 346-355, 
pp 1133-1146 

Prevent servant from continuing employment, 
civil liability, § 629 
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Tiolence—Continued, 

Strikes and concerted activities involving, § 28 
(18) 

Reinstatement of stiiking employees, § 28(51), 

p 228 

Void contiact, independent contractor relationship, 
effect of, § 3(2), p 48 

Voidable contracts of employment, § 6, p 67 
Voluntiiy agreement, collective bargaining, { 28(37) 
Voluntary peiloimance ot unlawful act, liability of 
master, § 193 
Volunteers, 

Care required of master in protecting from, § 184 
Fellow servants, rule as applying to, § 328 
Injuries to servants volunteenng, liability for, 

§ 177 

Vote of confidence, unfair labor piactice, employer 
circulating as guilty of, § 28(07), p 294, n 33 
Voyages, transportation to and fiom place of work, 
leimbursement for expenses, § 100 
Wage and Hour Law Fair Labor Standards Act, gen- 
eially, ante 

Wages and other remimciation, §§ 81-160(13), pp 611- 
814 

Abandonment of employment or service. 

Deductions or forfeiture, § 104 
Evidence, S 129, p 586 

July question in action lor compensation, § 

131, p. 602 

Neglect or refusal to pay, as Justification, § 

40 

Recovery m case of, § 113 
Right to compensation, § 83 
Absence temporarily, 

As affecting right to compensation, § 84 
Forfeiture, § 104' 

Acceleration of payment, $ 119 
Accepted orders, commissions, contracts allowing, 

§ 90, p 520 

Accord and satisfaction, statutes as precluding, § 

157, p 766 

Accounting, actions for, S 122 
Judgment, § 134 
Pleading, § 128, p 571, n 40 
Time of bunging, S 124, p 567, n 86 
Actions for, §§ 122-137, pp 5(M^-600 
Accounting, § 122 
Judgment, S 134 
Pleading, § 128, p 571, n 40 
Time of bringing, § 124, p 567, n 80 
Admissibility of evidence, § 129, pp 580-<382; 

§ 160(8), p. 794 

Bonus, evidence in action to recover, § 129, pp 
581, 587 

Btirden of proof, | 129, pp 576-579, § 160(8), 
p 789 

Instructions on, J 132 
Commissions, § 122 

Amount of recovery, § 137 
Computation, § 137 
Evidence, § 129, p 581 
Defenses, § 125; § 160(5); § 160(8), p 780 
Available under general denial, 8 128, p 
575 

Bui den of proof, { 129, p 578; § 100(8), p. 

789 

Special defenses, pleading, § 128, p 573 
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Wages and other remuneration—Continued, 

Actions for—Continued, 

Evidence, § 128, p 574 ; 8 129, pp 576-589 
Instructions to conform, § 132 
Judgment to conform, § 134 
July questions in case of paiol testi¬ 
mony, § 131, p 5S9 
Set-off, § 129, p 588 

Btatuloiy provisions, § 160(8), pp 789- 
801 

Excessive recovery, § 137 
Fair Labor Standards Act, ante 
Findings, §§ 133, 160(0) 

Judgment conforming to, § 134 
Form of action, §§ 122, 160(1) 

General denial, § 128^ pp 574, 575 
General issue, evidence admissible under, § 
128, p 674 

Inadequate allowance, § 137 
Instructions to Jury, §§ 132, 16(K9) 

Issues, § 123, p 674 
Judgment, §§ 134, 160(10) 

Jurisdiction, § 160(2) 

Jury questions, 8 131, pp 589-595 
Laches, §§ 124, 160(4) 

Limitation, 

Actions for compensation, §§ 124, 100(4) 
Foreclosure of hen, § 149, p 616 
Minimum wages, ante 

Mitigation of damages, doctrine as applicable, 

§ 137 

Natuie of action, §§ 122, 160(1) 

Nominal recovery, § 137 
Nonsuit, § 131, p 591 
Paities, 8 127; § 100(6), pp. 779-783 
Payment, 

As defense, § 125 

Burden of proof, 8 129, p. 679 
General denial as authonsing, 8 128, 
pp. 574, 675 

Evidence, § 129, pp. 582, 588 
Penalties, 8 160(1) 

Damages, 8 160(12) 

Judgment, § 160(12) 

Withholding wages, 8 137 
Performance of services. 

Burden of proof, § 129, p 577 
Evidence, 8 129, pp 582, 587 
Jury question, § 131, p. 592 
Pleading, § 128, p. 572 
Prevention by employer, 8 122 
(Pleading, § 128, pp 570-675; § 160(7), pp. 783- 
789 

Instiuctions to conform, 8 132 
Judgment to conform, 8 134 
Prayer lor rehef, § 128, p 672 
Presumptions, § 129, pp 675, 576, 8 160(8), p 
789 

Actual profits, compensation based on, 8 112, p. 
548 

Additional compensation and charges, §§ 96-98, 
pp 526-531, § 116 

Discounts on advance payment, § 120, p 500 
Dismissal pay on termination of employment, 
i 87 

Evidence in action for remuneration, 8 320, 
pp 582, 588 
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Wages and other remnneratian—Continued, 

Additional compensation and charges—Continued, 
Extra work, § 118 

Burden of proof, § 129, p 578 
Evidence, S 129, p 587 
Jury question, § 131, p 593 
Piesumption, i 129, p 576 

Failure to pay as offense, § 154 
Implied agreement to pay customary charges, 
jS 109 

Independent contractors, 

Mode of payment as affecting relation, § 
3(8) 

Payment as test of relation, § 3(2), p 46 

Injuiies to third persons, liability undei doc¬ 
trine of respondeat supeiior as depend¬ 
ent on payment of, § 563, p. 280 
Intel est, § 101 

Scrip issued m payment, § 157, p. 768 
Indention by employee or use thereof, § 73, 
p 494 

July question, § 131, p 594 
Kick-hack payments recoverable as made un¬ 
der duress, S ISO, p 772 
Laborer’s right to lien as affected by payment 
to contractor, § 144 

Medium of, § 120, pp 560, 561; § 131, p. 503, 
§ 137; § 156. p. 764; § 157, pp. 765-768, 
{ 160(8). p 780, n. 7 

Money, payment m, S 120, p. 561, S 167, p 
765 
Peiiods, 

Abandonment of work as affecting nght 
to lecover for prior period, § 83 
Discharge of employee during fi actional 
part of period, § 87 

Becovery of wages as dependent on serv¬ 
ices for full term, § 82 

Piece workers, prompt payment on dischaigc, 
§ 156, p 762, n 81 

Presumption, § 121; § 160(8), p 789, n. 7 
Promise to pay. 

Employment as connoting, § 174 
Forfeited wages as required to be sup¬ 
ported by consideration, S 106 
Piompt payment on dischaige or termination 
of employment, § 156, pp 761-703 
Recovery back of compensation voluntarily 
paid, § 120, p 561 

Scrip, issuance In payment, { 157, pp. 765, 
767, 768; § 160(8). p 789, n 7 
Statute requiring payment on discharge of 
employee, § 156, p 761 
Stock, payment in, § 120, p 561 
Tender, liability for statutory penalty for 
failure to pay as affected, S 156, p 7G4 
Thud persons, payment to as defense in ac¬ 
tion for compensation, § 125 
Tickets, issuance in payment, § 157, p 7GG 
Time, § 90, p 519, § 119; S 131, p 593, I 
156. p 758-765 

Time checks, issuance in payment, 8 167, p 
765 

Tokens, issuance m payment, § 157, p. 76G, 
8 160(8), p 789, n. 7 


Wages and other remuneration—Continued, 

Additional compenbation and diargea—Continued, 
Umon wages, lelusal to pay, § 110, p 542, n. 
Trade checks, issuance in payment, 8 167, p. 
765 
17 

Voluntary payment after knowledge of em¬ 
ployer’s breach of contraert as prednding 
right to deduct therefor on final settle¬ 
ment, § 106 

Waiver of nght to daim, § 108 
Waiver of right to declaie foifeiture of 
wages, 8 196 

Admissibility of evidence in action to recover, 8 
129, pp 580-582, § 100(8), p 794 
Admissions, actions for, 8 128, p 573 
Advances and advance payment, 8 119 
Commission account, § 91 
Discounts on, § 120, p 560 
Leaving service in order to comiiel advance, 8 
81 

Nontransferable scrip or tokens representing 
advancement, constitutional prohibition, 
8 157, p 767 

Recoveiy back of advances against commis¬ 
sions, § 120, p 561 

Reimbursement of employee for advances to 
employer, § 100 

■Sharing in profits in addition, 8 95 
Affidavit, enforcement of lien, § 140, p 614 
Affirmative defenses m action to recover, burden 
of proof, 8 129, p 578 

After-acqoiied property, hen as extending to, 8 
145 

Agreements, 

Sec, also, Contract provisions, generally, 
post this head 

Amount, §§ 109-118, pp 541-558; 8 129, p 
676 

Collective bargaining, compelling employer to 
enter into written agreement, § 28(141) 
Deductions, fines during following week, § 
156, p 759 

Definite agreement as to amount as required, 
8 81 

Express agreement respecting ught to com¬ 
pensation as controlling, 8 81 
Good faith, profit shanng agreements, § 
93 

Imifiied agreement to pay customary chaigca, 
8 109 

Losses of business, profit sharing agreements 
providing for sharing, 8 93 
Part of service only covered, 8 115 
Piovisional time for payment, 8 156, p. 769 
Sale of business, profits from as written profit 
shanng agreement, 8 93 
(Stock dividend, shanng in under profit shar¬ 
ing agreement, 8 94 

Union agreements, action by individual em¬ 
ployees to recover wages as affected, 8 
122 

Amendment of pleading m actions to recover, 8 
128 p. 574 
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Wages and other remunoTation—Continued, 

Amount, §§ 109-118, pp 541-558 

Additional compensation in case of extra 
work, § 116 

Claim as alTecting lien or preference for com¬ 
pensation, § 140 

Contract provisions, §§ 100-118* pp 641-558, 

§ 120, p 576 

Definite agieement as to amount as requiied, 

§ SI 

Dibpute as to amount, payment within time 
specified of amount conceded to be due, 
§ 150, p 759 

Evidence, § 120, pp 580, 582, 588 
Expenses, reimbursement for, § 117 
Fines and forfeitures affecting, § 114 
Intention of parties as governing, $ 100 
Intermittent work, § 110, p 644 
Jury question, § 131, pp 592, 593 
Negotiations restricting, § 110, p 642 
Optional fixing by contract, § 110, jk 644 
(Pleading in action to recover, § 128, p 571 
Presumptions, § 129, p 576 
Probationary period, § 109 
Reasonable value 

Burden of proof in action for compensa¬ 
tion, § 129, p. 577 

Contract fails to fix amount of compensa¬ 
tion, § 109 

Recovery in action for compensation, S 137 
■Statutory provision, § 160(12) 

Renewal of employment, § 118 
(Seasonal employee renewing service after 
period of unemployment, § 118 
Standard of reasonable value generally as 
governing, § 109 

Answer in action for, $ 128, p. 673 
Appeal, actions for, § 135 
Arbil ration, 

Condition precedent to action for compensa¬ 
tion, i 123 

Disputes, rules applying, § 138 
Assault on employer precluding recovery, § 106 
Asbigninents, ante 

Assiimod name defense of obtaining employment 
under in action to recover, § 125 
Assumption of risk continuing employment in 
consideration of uiciease after knowledge of 
danger, § 397 
Attoimeys* fees. 

Actions to recover remuneration, § 136 
Jury question, § 131, p 594 
Statutory provisions, § 160(11), pp 804- 
808 

Minimum wages and overtime pay, violation 
of law as authonzing recoveiy, § 
151(34) 

Requirements as to women and nunors, § 
152, p. 746 

Proceedings to enforce lien, § 149, p. 617 
Recovery of judgment in suit for redemption 
of scrip, § 167, p. 768 

Averaging profits and losses under profit sharing 
contracts, § 112, p. 554 
Back pay, generally, ante 
Bank cashier, hen for, § 143, p 607 
Bartenders, hen for, § 143, p. 608 

WCJS.-80 


Wages and other remuneration—Continued, 

Baseball players, contract fixing, § 110, p. 643 
Basis of compensation, 

Per cent of fund or income, $ JIO, p. 543 
Profits, § 112, pp 547-555 
Statutory provision, § 158 
Unit of time basis, § 110, p 543 
Benefits to employer. 

Consideration in determming amount, § 109 
Right to compensation as affected, § 81 
Board, furnishing m addition to, § 99 
Bond to secure payment, lessee in mining, or quar¬ 
rying, construction of statute requiring, § 
154 

Bonus, f 98, pp 528-631 

Amount and computation, 8 119 
Evidence, § 129, pp 581, 587 
Jury question, § 131, p. 593 
Dien or preference, § 140 
Recovery of unearned portion where employee 
quits position, § 120, p 561 

Bookkeepers, hen for, 5 143, p 607 
Breach of contract. 

Failure to pay agreed wage, § 137 
Precluding recovery, § 105 
Set-off of damages for, in action for wages, 8 
126 

Waiver of rights to deductions or forfeitures, 
§ 106 

Burden of proof. 

Actions for remuneration, 8 129, pp 576-579 
Instructions, 8 132 
Minimum wages, 8 160(8), p 700 
Overtime pay, 8 160(8), p 790 
Statutory provisions, § 16(K8), p. 780 
Additional compensation, extra work, 8 129, p 
678 

Lien, enforcement, 8 149, p 616 
'Piosecution for violation of regulatoiy stat¬ 
ute, 8 100(13), p 813 

Business developed, commissions on, construction 
of contracts allowing, 8 90, p 620 
Cancellation of. 

Contract affecting right to prospective com¬ 
missions, 8 111 

Order affecting right to commissions, 8 00, p. 
519 

Cancelled sales, profits as basis for compensation 
as affected, 8 112, p 549 

Casual woikcrs, prompt payments on dischaige, 
statutory provisions, § 156, p 763 
Certainly in lespect of contract as to commissions, 
§ 90, p 519 

Change in amount by mutual agreement, 8 110, p 
545 

Chaiacter of. 

Business in which service is performed as 
affecting hen, 8 142 
Service as affecting hen, 8 141 
Check, payment by, 8 120, p 561 

Penalty for refusal to pay, § 156, p 764 
Checkoff, deduction of union dues and assess¬ 
ments, 8 103; 8 1S7, p. 766 
Checkweighmen, statutes authorizing miners to 
employ, § 158 

Choses in action, lien as attaching to, 8 145 
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Wages and otber remuneration—Gontlnned, 

Christmas bonus, separation from service prior 
to payment as affecting light, S 08, p 529, n. 
08 

Civil engineers, lien for, $ 1^, P. 608 
Claim, 

Amount of dalm, hen for wages, § 140 
Enforcement of hen as requiring, § 149, p 
014 

Foifeituies or deductions, right of employer 
to claim, § 102 

Limitation of time of accrual of wages form 
ing basis of claim for hen or preference, 

§ 140 

Natuie and form of remedy to enforce, § 
122 

Notiie of claim as affecting lieu, § 140 
Right of employer to claim deductions oi foiv 
feilures, § 102 

Clerks, hen or piefeience, S 142, § 143, p 607 
Clothing, furnishing as part of, § 09 
Collective bargaining, §§ 28(20), 28(22) 

Compolliiig emplovcr to enter into written 
agreement, % 28(141) 

Coming late and going early, recovery for full 
days worked, S HO, p 544 
Commissions, §§ pp 518-523 
Actions for, $ 122 

Amount of recovery, § 137 
Computation, § 137 
Evidence, § 129, p 581 
Amount, § 111 

Cancellation of order affecting right, § 90, p 
519 

Computation, §§ 111, 137 
Contracts, § 90, p 519; § 111 
Independent contractor, payment by way of 
as creating relation, § 3(8) 

Jury question, § 131, p, 593 
Nominal recovery In actions for, S 137 
Recovery back payments as advances against, 
§ 120, p 561 

Right to prospective commissions on cancella¬ 
tion of contract, § 111 
Time when due, § 119, p. 560, n 80 
Waiver of claim, § 108 

Wrongful discharge, recovery as damages in 
acUon for, § 58, p 470 

Competency of employee, evidence In action to re¬ 
cover, § 129, p. 587 
Complaint, 

Action to recover, % 128, p 670 
Enforcement of hen, { 149, p 614 
Compromise, offer of as defense to action for, 
§ 125, p 5GS. n. 2 
Computation, S 116 

Commissions, §§ 111, 137 
Profits, § 137 

Agreement Including as basis for com¬ 
pensation, § 112, p. 548 

Conditions, 

Affecting payment, § 110, XK 543 
Payment on, § 119 
Conditions precedent. 

Actions for remuneration, § 123 
(Statutory provisions, i 160(3) 


Wages and other remuneration—Continued, 

Con'ient, 

Change in amount, § 110, p 545 

Commicisions, § 90, p 521 

TermiP'ition of relation by as affecting right, 

§ 88 

Consideration, 

Deleimilling existence of relationship, g 2, 
p 38 

Promise to pay forfeited wages as required to 
be supported by, § 106 

Release without as creating estoppel, g 
108 

Constitutional provisions as to medium of pay¬ 
ment, g 157, pp 766-768 
Construction, 

Contract for commissions, g 90, pp 519, 520 
Statutory provisions, g 156^ p TC9 
Contingency, ante 
Continuance of employment, 

•Amount, § 118 

Assumption of risk, continuance In considera¬ 
tion of inciease after knowledge of dan¬ 
ger, g 307 

Jury question in action to recover, g 131, p 
501 

Conti act not iixing amount, g 109 
Contract provisions, 

See, also, Agreements, generally, ante this 
head 

•Actions for recovery based on, g 122 
Actions imder profit sharing contracts, g 122 
Allowance of expenses under profit sharing 
contract, g 112, pp 551, 553 
Amount. §§ 109-118, pp 641-658; g 129, p. 
676 

Averaging profits and losses under profit shar¬ 
ing contract, g 112, p 654 
Bnidcn of proof, g 120, p 677 
Business developed, commissions on, construc¬ 
tion of contracts allowing, g 90, p 520 
Commissions, g 90, pp 519, 520, g 111 
Computation of pioflts in action under prof¬ 
it-sharing contract, g 137 
Construction of contract for commissions, 
§ 90, pp 519, 520 
Deductions, g 103 

Profit sharing contract, g 112, pp 540, 
551 

Drawing accounts and advances in case of 
profit sharing contract, g 95 
Evidence, 

Action based on profit sharing contract, 
g 120, p. 581 

Action for compensation, g 129, p. 584 
Forfeitures, g 103 

Furnish food, dothing or lodging In addition 
to wages, g 99 

Implied contract for services, time for pay¬ 
ment, g 119 

Jury questions, g 131, pp 500, 503 
Labor unions, wage scale fixed in contract 
with employer, recovery in accordance 
with, g 137 

Lost time, burden of proof of contract obh- 
gatmg payment for, g 129, p. 578 
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Wages and other remuneiation—CJontinued, 

Conti act provisions—Continued, 

Modification, 

Continuanoe of employment lafter atr 
tempt, 3 

Jury question, § 131, p 591 
Part of service only, § 115 
Fart performance, § 113 
Penalties imposed on employer violating con¬ 
tract obligations, § 107 

Pleading in action to recover, 3 128, p 671 
Presumption, 3 120, p 575 
Penewol of employment, 3 118 
Statements of profits and losses hy employer 
as conclusive under iiroflt sharing con¬ 
tract, 8 112, p 563 
Time of payment, § 119 

Statutory provisions as avoided by, 3 166, 
p 759 

War profits, limitations on as affecting profit 
sharing contracts, 3 112, p 653 


Contractors, 

Corporations, liability for wages of employees 
of its contractors^ 8 164 
Lien for work done by others hired by, 3 
143, p 607 

Payment to contractor as affecting rights of 
laborer to lien, 3 144 
Contracts of «nployment, ante 
Contributions to employer, statute prohibiting 
rebate as forbidding. 3 169, p 772 
Convenient payment plan, 3 119 
Corporations, 

Dissolution of, liabiUty of individual operat¬ 
ing business after, 8 34 

Liability for wages of employees of its con¬ 
tractors, 3 154 

Liens accorded employees, 3 139 
Period payment, validity of statutes re- 
quiiing, 3 166, p 750 

Costs, 

Actions to recover, § 136 

Statutory provisions, § 160(11), pp 804- 
808 

Enforcement of lien, § 140, p 617 
Counter-affidavits, enforcement of lien, 8 140, p 
615 

Counterclaim, action for remuneiation, 3 126 
Burden of proof, 8 120, P 679 
Evicteice, 3 129, p 588 

Reliance on under general denial, 3 128, p 
575 


Coupons, issuance against wages not yet earned, 
§ 157. p 766 

Credibility of witnesses in action to recover, jury 
question, 8 151, P- 589 
Crimes and offenses. 

Failure to pay, 3 164 

Within prescribed time, 8 166, p 760 
Kick-back, 8169, p 771 

Mmimum wages, violation of law, public em¬ 
ployees or employees on public woiks, 


8 153, p 754 

Refusal to redeem scrip issued in payment, 
3157, p 768 

Violation of statutes regulating, 3 106(13), pp 


811-814 


Wages and other remuneration—Continued, 

Customary charges, § 169 
Customs and usages, 

Deduction m accordance with, 5 114 
Extra work, 3 97 
Daily employment. 

Action to recover wages due, 3 122 
Jury question, 8 131, p 591 
Reduction within term, § 110, p 545 
Time of payment, 8 119 
Dairy workers, lien for, 3 143, p 60S 
Damages 

Actions for remuneration, 3 137 

Set-off of damages for breach of em¬ 
ployment contract, 3 126 
Statutory provision, § 160(12) 

Breach of contract by failure to pay agieed 
wage, 3 137 

Deductions, leaving without notice, damages 
for, 3 194 

Death of employee, 

As affecting right to recover, 3 85 
Deduction on account of, § 194 
Decrease Reduction, generally, post, this head 
Deductions, S3 192-106^ pp 533-1^9, 3 114 
Commissions, 3 90, p. 519 
£^nes during following week, agreements for, 

§ 156, p 759 

Jury question, 8 131, p 503 
Medical services, implied contract to fui- 
nish arising from, 3 163, p 816 
Minimum wages, 3 151(27), p 713 

Public employees or employees on public 
works, 8 163, p 754 

Neghgence or misconduct of employee as 
grounds, 5 105 

Profit sharing contract, 8 112, pp 549-551 
Relief plan. 

Estoppel to deny membership, § 1G8, p 
826 

Recovery back, 3 168^ P 827 
Sickness or other disability, § 104 
Statutory provisions, 8 159, pp 769-772 
Unfair labor practices, 5 28(02) 

Union dues and assessments, § 103, 5 157, pi 
T66 

Voluntary payment after knowledge of em¬ 
ployer’s breach of contract as preclud¬ 
ing right to deduct therefor on final set¬ 
tlement, 3 196 
Waivei of right, 3 196 

Defective workmanship, deductions, statutory 
provisions, 8 150, p 709 
Defenses, actions for remuneration, 3 125 

Burden of proof, 3 129, p. 578 , 3 160(8), p- 
780 

Payment, defense as available under general 
denial, 3 128, p 575 

Special defenses, pleading, 3 128, p 573 
Statutoiy provisions, 3 1^5); 3 160(8), p. 
780 

Deferred salary payments, discharge of em¬ 
ployee as affect^ nght, 3 87 
Definite agieement as to amount as required, 
§ 81 

Demand, 3 HO 

Condition precedent to action, 3 123 
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Wages and other remuneration—Continued, 
Demand—Cbntinued, 

Interest as recoverable after demand for pay¬ 
ment, § 101 

Liability for failure to pay within prescribed 
time as determined on, § 15d» p 763 
Pleading in action to recover, $ 128^ P 572 
WiUiver of right by neglecting to mahe, § 108 
Depreciation, allowance for under profit sharing 
contract, § 112, p 551 

Destruction of place of work as affecting right 
to compensation, § 80 

Diligence, right to compensation as dependent on, 
§ 81 

Direction of verdict, action to recover, § 131, p 
589 

Disability, 

Deductions, S 104 

Ehnployer or employee as affecting right to 
recover, § 85 

Discharge of employee, ante 
Discounts, 

AdvKinced payment, S 120, p 560 
Statute regulating assignment of wages as 
precluding, § 157, p 766 
Discretion of employer. 

Burden of proof, S 129, p 578 
Deductions, § 103 

Foifoitures under provisions of contract, § 
103 

Modification or changes in contract, § 110, 
p 546 

Disloyalty of employee precluding recovery, § 
105 

Dismissal pay on termination of employment, § 
87 

Dilutes, 

Aibitiation, § 138 

Payment within time specified of amount con¬ 
ceded to be due, § 156, p 759 
Share of profits, arbitration, § 138, n 70 
Dissolution of corporation, liability of individual 
operating business after, § 34 
Domestic servants, presumption of payment, § 
121 

Draftsmen, lien for, S 143, p 608 
Drawing account, § 91, p 521, n 88 

Recovery back of exceaii of advances pursu¬ 
ant to, § 120, p 563 
Sharing in profits in adcfltion, § 95 
Draymen, lien for, § 143» p 609 
Duration of. 

Employment, Jury question, S 131, p 591 
Lien, S 144 
Duress, 

Agreement obtained by, § 110, p 543, n 20 
Kick-back payments recoverable as made un¬ 
der, § 159, p 772 

Education, furmshing as part of, § 96 
Ehnbezzlement by employer precluding recovery, 
§ 105 

Ifcnergency emjfioyment, piompt payment on dis¬ 
charge, § 156^ p 763 

Emjfloyee as person working for, § 1, p 27 
Bmidoyees protected by lien, $ 143, pp 606^-609 
Enforcement of. 

Agreement for increases, S 110, p 545 


Wages and other remuneration—Continued, 
Enforcement of—Continued, 

Claim, nature and form of remedy, { 122 
Lien, § 149, pp 613^8 
Equity, enforcement of lien in, § 149, p G16 
Estimates of financial condition, profits as ba¬ 
sis, § 112, p 549 
Estoppel, § 108 

Deductions, relief plan, estoppel to deny 
membership, § 168, p 826 
Denial of lieu, § 140, p GIG 
July question, § 131, p 594 
Minimum wages, avoidance of liability, § 151 
(35), pp 73G-741 

Public employees or employees on pub¬ 
lic works, § 153, p 753 
Bight to compensation, § 108 
Evidence, 

Action for remuneration, § 128, p 574; { 
120, pp 675-689 
Instructions to conform, § 132 
Judgment to conform, § 134 
Jury questions in case of parol testi¬ 
mony, § 131, p 589 
Set-off, § 129, p 588 

Statutory provisions, § 160(8), pp 789- 
801 

Criminal prosecution for violation of regula¬ 
tory statute, § 160(13), p 813 
Proceedings to enforce hen, § 149, p 616 
Profit sharing agreements as affected, § 94 
Unfair labor practices, reduction in wages 
because of union activities, § 28(09) 
Excessive recovery in actions for, { 137 
Expenditures, 

Deductions in computing compensation un¬ 
der profit-faring contract, § 112, p 549 
Reimbursement for expenditures by employee 
in connection with work, 5 100 
Expenses, 

Allowance or deduction under profit sharing 
contract, § 12, pp. 551, 553 
Evidence m action for remuneration, § 129, 
p 581 

Living expenses, employer’s liability, § 100 
Reimbursement of employee, § 117; § 131, 
p. 593 

Express agreement as to compensation as con¬ 
trolling, § 81 

Extent of service as affecting lien, § 141 
Extra compensation Additional compensation, 
generally, ante, this head 
Extraterritorial effect, statutes griving hen for, 
§ 139 

Failure to give notice of intention to leave m- 
ploy, forfeitures, § 156^ p 769 
Failure to pay. 

As constituting discharge of employee, S 41 
Criminal hahility for failure to pay withm 
prescribed time, § 156, p 700 
Damages for breach of contract, § 137 
Liability for failure to pay within presenbed 
time as determined on demand, § 156» p 
763 

Offense, § 154 

Fair Labor Standards Act, generally, ante 
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Wages and other remuneration—Continued, 

Faithfulness, right to compensation as dependent 
on, §81 

False impersonation, in obtaining employment, 
defense in action to recover, § 125 
Falsification of accounts piecluding recovery, § 
105 

Farm lalxircrs, lien for, § 143, p 006 
Findings, actions for remuneration, §§ 133^ 160(9) 
Judgment conforming, § 334 
Fines, 

Amount, fines as affecting, § 114 
Deductions, § 114 

Fines during following week, agreement 
for, § 150, p 750 

Imperfections in work, validity of statute 
forbidding, § 1(», p 709 
Violation of regulatory statute, § 1C(K13), p 
814 

Fixed term of hiring, payment at end of, § 119 
Food, furnishing as part of, § 99 
Foreclosure of lien for, § 149, pp 613--618 
Foreign lawis governing, burden of proof, § 129, 
p 577 

Foreign state, lien for labor performed in, en¬ 
forcement, § 149, p 614 

Forfeitures, §§ 102-106, pp 533-539, § 114 
Abandonment of employment, § 104 
Bioacli of contract, waiver of rights, § 106 
Commissions, right to, § 92 
Deductions on account of, § 114 
Discretion of employer, § 103 
Lien, § 150 

Negligence or misconduct, § 105 
Evidence, § 129, p 587 
Statutory provisions, § 159, pp 769-772 
Waiver of right by employer, § 106 

Forged indorsement of salary check stolen from, 
employee, liability of employer, § 120, p 561 
Foim of, 

Payment, § 120, p 560 
Remedy, 

Action for remuneiation, §§ 122, KKKl) 
Enforce daim, § 122 

Fraud, 

Employee’s fraud precluding recovery, § 105 
Overpayment secured through, recovery back, 
§ 120, p. 561 

Full payment, presumption thereof, § 121 
Full performance as essential to recovery, § 82 
Future increases, enforceability of agreement for, 
§ 110, p 545 

Garnishment, discharge of employee, proceeding 
as arresting running of penalty, § 156, p 
765 

General creditors, priority of lienholder, § 147 
General denial in action for remuneration, § 128, 
pp 574, 576 

General increiase during organizational activi¬ 
ties by employees as evidence of unfair la^ 
bor practice, § 28(97), p. 295 
General issue, evidence admissible under in ac¬ 
tion to recover, § 128, p 574 
General manager, hen for, § 143, p 607 
Good faith, profit sharing agreements, § 93 


Wages and other remuneration—CDontinued, 
Gratuities, 

Allowance for under profit sharing contnact, 
§ 112, p 563 

Gompensation consisting of or induding, § 81 
Donations to employer, statute prohibiting re¬ 
bate as forbidding, § 159, p 772 
Statutes prohibiting receipt or acceptance, § 
154 

Gratmtous services, burden of proving defense 
in action to recover, § 129, p 578 
Grievances, agreement between employer and 
union, resort to method of presenting as 
condition precedent to action for, § 123 
Guaranty, advances or drawing account as, § 91 
Holding over, burden of proof in action to recov¬ 
er, § 129, p 577 

Holidays, overtime work on, § 97 
Hop pickers, statute pioviding measure of com¬ 
pensation, § 158 
Hours of labor, 

Extia compensation, excess hours over max¬ 
imum allowed by statute, § 155 
Fair Labor Standards Act, ante 
Recovery in accordance with, § 110, p 544 

Imperfection in work, deductions on account of, § 
114 

Implied contract for seivices, time for payment, 
§ 119 

Inadequate lecovery in actions for, § 137 

Inception of lien, § 144 

Incidental woik, extra compensation, § 07 

Incompetency, 

Burden of proving defense in action to re¬ 
cover, § 129, p. 579 
Defense in action to lecover, § 125 

Increases, 

Enforceability of agreement for, § 110, p 
545 

Evidence m action to recover compensation, 
§ 129, p. 580 

Retroactive mcreases, § 110, p 545, n 61 
Unfair labor practices, § 28(62); § 28(97), p 
295 

Indefinite term of employment, recovery by em¬ 
ployee quitting or discharged, § 89 
Independent contractor. 

Employees of, § 3(1), p 45 
Mode of payment as affecting relation, § 3 
( 8 ) 

Payment as test of relation, § 3(2), p 46 
Indictment or information, prosecution for vio¬ 
lation of regulatory statute, § 160(13), p 811 
Injuiies to third persons, habihty under doctrine 
of lespondeat superior as dependent on pay¬ 
ment, § 563, p 280 

Instructions to jury, actions to recover, §§ 132, 
160(9) 

Insurance, deduction for under profit sharing 
contract, § 112, p. 551 
Intention of paities, 

Amount recoverable in accordance with, § 
109 

Forfeitures, failure to give notice of intention 
to leave employ, § 156, p. 759 
Profits as basis, § 112, p. 547 
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Wages and other remuneration—Continued, 

Intel est. 

Actions for remuneration, §§ 137, 160(12) 
Deductions for interest on capital, under 
profit sharing contract, § 112, p 551 
Liability in respect of, § 101 
Scrip issued in payment, S 357, p 7G8 
Shaie of profits, § 101, § 112, p 54S 
Intermittent woik, lecoveiy m accordance with 
contract, S 110, p 544 

Intoxication of employee, forfeiture of wages, 
waiver of rights, § 106 
Invention by employee. 

Action to recover compensation for use or 
assignment, S 73, p 496 
Additional compensation for invention or use 
thereof, S 73» p. 404 

Issues, 

Action to recover, { 128, p 574 
Criminal prosecution for violation of stat¬ 
utes legulating, § 160(13), p 812 
Judgment, 

Action for remuneration, §§ 134, 160(10) 
Proceedings to enforce hen, { 149, p 617 
Jurisdiction, action for wages, § 160(2) 

Jury questions, 

Actions to recover, S 131, pp 589-695 
Proceedings to enforce lien, { 149, p 617 
Prosecution for violation of statute legulat- 
ing, § 16(K13), p 814 

Justifiable acts of labor union in connection with, 
S 28(19), p 152 
Kick-backs, generally, ante 

Labor dispute as existing in case of controver¬ 
sy over, § 28(16) 

Labor unions Unions, generally, post this head 
Laborei’s lien, §§ 130-150, pp C02-618 
Burden of proof, § 194, p 016 
Laches, action for remuneration, §§ 124, 100(4) 
Leaschold.s, lion as attaching to, § 145 
Leave of absence, recovery dui ing, § 84 
Leaving employment without notice, S 104, § 
156, p 759 

Leaving service to compel advance, § 81 
Liens, §§ 139-150, pp. 602-618 

Attorney’s fees in proceedings to enforce^ § 
149, p 617 
Bonus, § 140 

Burden of proof, § 194, p 616 

Contractors, $ 143, p 607 

Ckirporate employees, § 139 

Costs in proceedings to enforce, $ 149, p 017 

Enforcement, S 149, pp 613-618 

Estoppel, demal of lien, § 149, p. 016 

Evidence, § 149, p 616 

Foreclosure, § 149, pp. 613-618 

Forfeiture, § 150 

Judgment m proceedings to enforce, $ 149i P 
617 

Jury question, § 149, p 617 

Leasehold as subject, S 145 

Lumbering employees, { 142 

Personal labor, { 141 

Priorities, SS 147, 148 

Statutory provisions, §{ 139, 140 

Trial of proceedings to enforce, | 149, p. 617 


Wages and other remunei ation—Continued, 

Litns—Continued, 

Trust estate as subject, S 145 
Waiver, §§ 146, 150 
Limitation, 

Actions, 

Foreclosure of lion, § 149, p 616 
Wages and othei remuiiciatiou, $9 124, 
1(J0(4) 

Time of acciual of wages forming basis of 
chum foi lien or prefeience, § 140 
War profits as afleeting profit sharing con¬ 
tracts, § 112, p 553 

Litigabon, expenses, allowance for under profit 
sharing contract, § 312, p 553 
Living expenses, liability of employer, § 100 
Loan repaid out of commissions, § 01 
Lodging, turmshing as pait of, § 09 
Losses, 

Averaging profits of losses under profit shar¬ 
ing contracts, § 112, p 554 
Profit shaiing contracts providing for shar¬ 
ing. § 93 

Statements of profits and losses by employer 
as conclusive under piofit sharing ooa- 
tiact, § 112, p 553 
Lost time, 

Burden of proof of contract obligating pay¬ 
ment foi, § 129, p. 578 

Misconduct of employee, evidence, 9 120, p. 
687 

Right to lecover for, § 84 
Loyalty, right to compensation as dependent os, 
§ 81 

Lumbeimg employees, lien or picfcrence, $ 142 
Maximum compensation, buidcn of proof under 
contract fixing, § 120, p 578 
. Maximum hours of service, compensation for 
hours worked in excess, § 355 
Measure of compcnbaLion, statutory provisions, f 
158 

Mechanic’s lien, piionty of lien lor wages, 9 
147 

Mediation of disputes, rules applying, 9 138 
Medium of payment, § 120, pp 5<K), 561 ; § 131, p. 
593; § 137; § 160(8), p 789, n 7 
Constitutional and statutory provisions, § 
157, pp 766-768 
Jury question, § 131, p. 503 
Waiver, 9 167, p 765 
Milk wagon drivers, lien for, § 113, p 608 
Minimum wages, generally, ante 

Fair Labor Standards Act, ante 
Misconduct, 

Deductions or forfeitures on ground of, |9 
105, 114 

Lost tune, evidence, § 129, p 587 
Precluding recovery, § 105 
Mistake, overpayment secured through, recovery 
back, 9 120, p 561 

Mitigation of damages, doctrine as applicable In 
action to recover, 9 137 
Modification of contract, 

Contmuance of employm^t after attempt, 9 
118 

Jury question, 9 131, p. 591 
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Wages and other remuneration—Continued, 

Money, 

Passage money, reimbursement of employee^ 
§ 100 

Payment m, S 120, p 561, § 357, p 765 
Theft from employer precluding recovery, § 
105 

Monthly employment, 

Action to lecover wages due, § 122 
Jury question, § 131, p 591 
Reduction wlLhm term, § 110, p 545 
Time for payment, § 119 
Mortgages, piionty of lien over, § 148 
Mutual agieement, change in amount, § 110, p 545 
Nature of claim as affecting lien, § 140 
Nature of remedy to recover, §§ 122, 160(1) 
Nature of scrvicei^ complaint in action to re¬ 
cover as required to show, § 121 
Negligence of employee, 

Deductions or forfeitures on account of, §§ 
303, 114 

Precluding recovery, § 103 
Set-off of damages m action for wages, § 126 
Negotiations concerning, } 110, p 542 
Net profits, computation of compensation based 
on, S 112, p 548 

Net sales, commissions, constiuction of contiact 
allowing, i 90, p. 520 
Nominal recovery in actions for, § 137 
Nonsuit in action for, § 131, p 591 
Nontransferable scrip or tokens leprcscnting ad¬ 
vancement, constitutional piohibition, § 157, 
p 767 
Notice, 

Condition precedent to actions for remunera¬ 
tion, S 123 

Enfoi cement of lien, § 149, p 614 
Leaving employment without notice^ S 104; 

§ 156, p 759 
Reduction, § 110, p 545 

Obedience, right to compensation as dependent on, 
§ 81 

Operatives, lien for, S 143, p GOO 

Option, termination of relation under, § 113 

Optional, 

Employment contract, teimmation of rela¬ 
tion pursuant to as afiecting light, I 
88 

Fixing of rate, contract provision, § 110, p. 
544 

Orders, 

Cancellation of order affecting right with re¬ 
spect to commissions, § 90, p 519 
Commissions on, construction of contracts 
allowing, S 90, p. 520 

Redemption of store orders issued against 
wages, 1157, p 767 

Organization of labor unions for purpose of ad¬ 
vancing or maintaining, § 81 
Outstanding characteristics affecting quality of 
work, customary charges to employee having, 
S 109 

Overhead, deduction for under profit sharing con¬ 
tract, § 112, p 550 

Overpayment, recovery back payments se¬ 
cured through fraud, i 120, p 561 


Wages and other remuneration—Continued, 

Overtime pay, generally, ante 

Fair Labor Standards Act, ante 
Paper profits, compensation as based on, § 112, p 

Paiol testimony in action to recover, juiy ques¬ 
tion, S 331, p 589 

Part of seivice only, contract fixing amount, § 
115 

Pait peiformance. 

Recovery puisuant to contract, § 113 
Right to compensation, § 82 
Particular occupations, wage lien, § 143, p 607 
Paiticular services, right to compensation limited 
to, § 81 

Parties to actions for, §127, § 100(6), pp 779- 
783 

Passage money, reimbursement of employee, § 
100 

Payment, §§ 119-121 

Action foi penalty, failure to pay wages due, 
teimmatiOn of relation, § 160(3) 
Arbitration award to avoid strike, § 138 
Bond to Seoul e payment, lessee in mining or 
quarrying, constiuction of statute lequii- 
ing, § 354 
Burden of pi oof, 

Contiact obligating payment for lost 
time, § 129, p 578 

Defense in action for remuneration, § 
120, p 579 

Casual workers, piompt payment on dis¬ 
charge, statutory provisions, $ 156, p. 
763 

Check, payment by, § 120, p 561 

Penalty for refusal to pay, § 156, p 764 
Conditioning, 

Amount conditions affecting payment, § 
110, p 543 
Payment on, § 119 
Criminal liability, 

Failure to pay within prescribed time, S 
156, p 760 

Refusal to redeem scrip issued m pay¬ 
ment, § 157, p 768 

Damages for breach of contract on failure 
to pay agreed salary, § 137 
Defense of in for remuneration, S 125 

Available under general denial, § 128, 
pp 574, 575 

Deferred salary payments, discharge of em¬ 
ployee as affecting right, § 87 
Discharge of employee by failure to pay, § 
41 

Prevention of performance by employer, § 122 
Pioilts, § 122 
Proof, § 128, p. 574 
Reply, § 128, p 573 
Set-off and counterclaim. § 126 
Burden of proof, { 129, p 579 
Evidence, i 129, p. 588 
Special defenses, pleading, § 128, p 573 
Statutory provisions, §§ 160(1)-160(12), pp 
772-811 

Sufficiency of evidence, S 129, pp 583, 587, 
588; § 160(8), p. 795 
Tune to sue, H 124, 160(4) 
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Wages and other remuneration—Continued, 

Payment—Continued, 

Trial, §§ 130, 160(9) 

Variance, i 128, p 574 
Verdict, §§ 133, 160(9) 

Waiver, 

Conditions precedent, § 123 
Jurisdiction, § 100(2) 

Weight of evidence, § 120, p 583, § 100(8), p 
795 

Wiongful discharge, remedy by way of action 
for wages due, § 50 
Penalties, 

Actions, § 160(1) 

Damages, § 160(12) 

Judgment, § 1(>0(10) 

Penalty for withholding wages, § 137 
Check, payment by, penalty for refusal to 
pay, § 150, p 764 

Deductions from wages in violation of stat¬ 
ute, § 159, p 770 

Employer violating contract obligations, § 
107 

Failure to pay within required time, § 156f 
p 760 

Garnishment, discharge of employee, proceed¬ 
ing as arrestmg running of penalty, § 
156, p 765 

Minimum wages, violation of law, requiie- 
ments as to women and minois, § 152, p 
746 

Refusal to redeem scrip issued in payment, 
§ 157, p 768 

Violation of regulatory statute, § 160(13), p 
814 

Withholding remuneration, S 137; § 156, p 
761 

Recovery m actions for wages, § 137 
Per cent of fund or income as basis, § 110, p 543 
Performance of services, 

Burden of pi oof in action for compensation, 
§ 129, p 677 

Deductions on nonperformance, § 104 
Evidence in action for compensation, § 129, 
pp 581, 5S2, 587 

Full peifoimaiice as essential to recoveiy, § 
82 

Jury question m action for compensation, § 
131, p 592 
Part performance, 

Recovery pursuant to contract, S 113 
Right to compensation for, § 82 
Pleading m action for wages, S 128, p 572 
Prevention by employer, action for wages, § 
122 

Right to compensation as dependent on, § 81 
Willingness to perform during period dur¬ 
ing which no services are rendeied, § 81 

Periodic payment, statutes, § 156, pp 758, 759 
Personal labor, lien for, § 141 
Pei sons liable, § 81 
Pharmacists, lien for, $ 143, p 608 
Piece workeis, piompt payment on dischaige, § 
166, p 762, n 81 


Wages and other remuneration—Contimied, 

Pleading, 

Actions to recover compensation, § 128, pp. 
579-575 

Instiuctions to conform, § 1G2 
Judgment to conform, § i;i4 
Statutory piovmions, § 160(7), pp 783- 
789 

Enforcement of lien, § 149, p. 614 
Portal-to-portal pay, generally, ante 
Possession of property as conferring right to lien, 
§ 140 

Prayer for relief in action for, § 128, p. 572 
Pielcrcnces Priorities, generally, post 
Preponderance of evidence, proof by m action to 
lecovcr, § 129, p 583 
Presumptions, 

Actions to recover compensation, S 129, pp. 

575, 676; § 160(8), p 789 
Payment, § 121; § 1G0(8), p 789, n 7 
Prosecution for violation of regulatory stat¬ 
ute, § 160(13), p 813 

Renewal or* continuance of employment, § 
118 

Scrip, issuance m payment, presumption in 
action involving, § 160(8), p. 789, n. 7 
Pievailmg wage, generally, ante 
Picvention of performance by employer, § 122 
Prioiities, 

Bonus, § 140 

Character and extent of service as affecting, 
§ 141 

(]k)ntractor, $ 143, p. 607 
Lien, §§ 147, 148 
Lumbering employees, § 142 
Nature and amount of claim, § 140 
Statutory provisions, § 139 
Piobationary period, amount of compensation, S 
109 

Pioducts of business, employee’s right to share, 
§§ 93-95, pp 523^26 

Professional chemists, hen for, { 143, p 608 
Profits, 

Actions under profit sharing contract, § 122 
Aibitration of dispute as to shaie, § 138, n 
70 

Avei aging pioflts and losses under piofit 
shaiiug contract, § 112, p 551 
Basis of comjien&ation, § 112, pp 547-555 
Computation, § 112, p 548, § 137 
Deductions, piofit sharing contract, § 112, pp 
549, 551 

Depreciation, allowance for under profit 
shaimg contract, § 112, p 551 
Drawing accounts and advances, contiact for 
shaiing m piofits, § 95 

Employee’s right to share, §§ 93-95, pp 523- 
526 

Evidence m action based on profit sharing 
contract, § 129, p. 581 

Good faith, profit sharing agieements, S 93 
Intention of parties, profits as basis, § 112, 
p 547 

Interest on share belonging to, or due, em¬ 
ployee, § 101; S 112, p 548 
Jury question under profit shnimg contract, 
S 131, p. 503 
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Wages and other remuneration—Continued, 

Profits—Continued, 

Losses of business, pioflt sharing agreements 
providing for sharing, § 93 
Sale of business, profits from as within 
pioflt sharing agreement, § 93 
Sharing in, §§ 93-05, pp 523-526, S 101 
Statements of profits and losses by employer 
as conclusive undei piofit sharing con- 
tiact, § 112, p 553 

Stock dividend, sliaiing in under profit 
sharing agreements, § 94 
Promise to pay, 

Employment as connoting, § 174 
Forfeited wages as requiied to be supported 
by consideiation, § 106 

Prompt payment on dischaige, § 156, pp 761-763 
Proof Evidence, generally, ante this head 
Pioperty, 

After-acquired pioperty, hen as extending 
to, § 145 

Custody of court, lien as attaching to, § 145 
Possession os affectmg right to lien, § 140 
Protest, 

Payment of arbitration award under, } 138 
Picsumption in respect of payment accepted 
without, § 121 

(Provisional time for payment, agreement for, { 
156, p 759 

Pubhc employees and employees on public works, 
Actions for compensation, § 160(1) 

Conditions piecedent, § 160(3) 

Minimum wages, § 153, pp 753, 754 
Punchouts, issuance in payment, § 157, p. 766 
Purchase money mortgage, priority of lien over, 
% 148 

Purchasers, priority of hen over claim of, S 147 
Quantum meruit, ante 

Quasi contract, action for recovery based on, S 122 
Questions of law and fact, 

Actions to recover, § 131, pp. 689-595 
Proceedings to enforce hen, § 149, p 617 
Prosecution for violation of statute regulat- 
mg, § 160(13) 

Quitting service, payment of wages due, penalty 
for failure, § 156, p 763 

Beadiness to perform, pleadmg in action to re¬ 
cover, § 128, p. 672 
Seasonable value of services, 

Burden of proof m action to recover, § 129, 
p 577 

Recovery where contract fails to fix amount 
of compensation, § 109 

Bebates, 

Allowance for under profit sharing contract, 

S 112, p 551 

Ckmtributions to employer, statute prohibil- 
mg rebate as forbidding, § 159, p 772 
Prosecution for violation of statute prohibit¬ 
ing, evidence, § 160(13), p 813 
Bebuttal presumption of payment, § 121 
Beceipt, 

As waiver or release, § 108 
Essential to create relationship, § 2, p 39 
Presumption of payment followmg receipt in 
full, i 121 


Wages and other remuneration—Continued, 

Recovery back. 

Compensation voluntarily paid, § 120, p 561 
Deductions, relief plan, § 168, p 827 
Recovery during leave of absence, § 84 
Redemption, 

Attorney's fees, recovery of Judgment in suit 
for redemption of scrip, § 157, p 768 
Refusal to redeem scrip issued in payment of 
remuneration, § 157, p 768 
Trade checks or store orders issued against, 
§ 157, p 767 
■Reduction, § 110, p 545 
Consent, § 110, p 546 

Oontioversy pending before National Media¬ 
tion Board, % 138 
Evidence, 

Action for compensation, § 129, p 580 
Unfair labor practices, reduction in \> ag¬ 
es because of union activities. § 28 
(99) 

Jury question, § 131, p 592 
Temporary reduction, restoration to old 
wages, § 110, p 546 

Unfair labor practices, §§ 28(02), 28(90) 
Weekly employment, reduction within term, § 
110, p 545 

Refusal to redeem scrip issued in payment of- § 
157, p. 768 
Reimbursement, 

Employee for expenses, § 117, § 131. p 593 
Expenditures made by employee, § 100 
Release, 

Estoppel by release without consideration, § 
108 

Receipt for compensation as, § 108 
Belief awarded, actions for remuneration, § 137 
Relief plan, deductions, 

Estoppel to deny membership, § 168, p 826 
Recovery back, § 168, p 827 
Remedy, 

Enforcement of claim, § 122 
Recovery of compensation, §§ 50, 122, 100(1) 
Renewal of. 

Contract, jury question, § 131, p 591 
Employment, amount, § 118 
Rent, deduction for under profit sharing contract, 
§ 112, p 551 

Repair, deduction of exjienses under piofit shar¬ 
ing contract, § 112, p 551 
Reply in action for, $ 128, p 573 
Retroactive operation. 

Increases, § 110, p 545, n. 61 
Labor board decision on return of sti iking 
employees to work, § 118 
(Statute giving hen, § 139 
Review, 

Actions for remuneration, { 135 
Pioceedings to enforce lien, § 149, p, 617 
Right of employer to claim deductions or for¬ 
feitures, § 102 

Right to compensation, §§ 81-108, pp 611-541 
Abandonment of service as affecting, § 83 
Additional compensation and charges, S§ 9^ 
98, pp 526-531; § 108 
Bonus, § 98, pp 528-531 
Clothing as part of, § 99 
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WaRcs and atlier remuneration—Continued, 

Sight to compensation—Continued, 

Oommishions, §§ 90-92, pp 51^23 
l>eath of employee as alTectmg, § 85 
Definite agreement as to amount as required, 

§ 81 

Dependent on performance of services, § 81 
Dobtniction of place of work as aifcctiiig, § 85 
Education as pait of, § 99 
Expiess agreement respecting as controlling, 

§ 81 

Food as part of, § 99 
Full perloimance as essential, § 82 
Juiy question, § 131, p 592 
Lodging as part of, § 90 
■Part perfoimance, § 82 
Perfoimance of services as essential element, 
§ 81 

Piofits or pi-oducts of business, §§ 93-95, pp 
523-526 

[Reimbursement of expenditures by employee, 
§ 100 

Sickness or other disability as affecting, § 85 
Stand and wait employees, § 81 
Waiver, § 108 

Willingness to perform services durmg period 
during which no services weie rendered, 
S 81 

Work and rate scale, recovery in accordance 
with, § 110, ^ 544 

Hight to lien, { 139 

Sales, 

Commissions on, construction of contracts al¬ 
lowing, § 90, p 520 

Profits from sale of business, as within profit 
sharing agreements, § 93 

Salesmen, 

Cancellation of order affecting right to com¬ 
mission, § 00, p 519 
Commissions, geneially, ante this head 
Lien, § 148, p 007 

Right to prospective commissions on cancella¬ 
tion of contract, § 111 

Scope, 

Actions for wages, § 100(1) 

Employment, extra woik within or without, 
§ 97 

Scrip, 

Issuance in payment, § 157, pp, 766, 707, 708, 
§ 160(8), p 780, n 7 

Nonlransferable scrip representing advance¬ 
ment, constitutional prohibition, § 157, p 
767 

Seasonal employee renewing service after pciiod 
of unemployment^ amount, § 118 

Sepaiate contract for commissions, S 90, p 519 

Set-off, 

Action for compensation, § 120 
Bui den of proof, $ 120, p. 679 
Evidence, § 129, p 588 
General denial, § 128, p 575 
Overtime compensation, claim for, { 160 
(5) 

Profits and losses under profit sharing con¬ 
tract, § 112, p 554 


Wages and other remuneration—Continued, 
Settlement, 

Burden of proving defense in action to re¬ 
cover, § 129, p 570 

Pleading as defense in action to iccjvei, g 
128, p 573 

Voluntary payment after knowl('dc;e ni em¬ 
ployer’s bicach of contract as prccind- 
uig right to deduct tbeietoi on final set¬ 
tlement, g lOG 

Severance pay, termination of emplovniei.f, § 87 
Sharing m, profits, g§ 93-95, pp 52,>-ril:G, g 301 
Sickness, 

As affecting nght to recover, § 85 
Deductions on account of, § 301 
Special defenses m actions to lecover, pleading, 
g 128, p 573 

Stand and wait employees, right to compensation, 
g 81 

Standard of reasonable value governing amount 
recoverable, g 109 

Statements of profits and losses by employer as 
conclusive under profit shuiing contract, g 
112, p 553 
Statutory provisions 

Accoid and satisfaction, statutes as pre¬ 
cluding, g 157, p 7G6 

Actions for compensation, gg 160(1) to 100(12), 
pp 772-811 

Admissibility of evidence, action for wages, 
§ 160(8), p 794 

Attorney’s fees, action for wages, g 100(11), 
pp 804-808 
Burden of proof. 

Action for wages, § 160(8), p 789 
Prosecution for violation of regulatory 
statute, g 160(13), p 833 
Gheckweighman, authorizing mineis to em¬ 
ploy, § 158 

Ckindition piecedent to action for wages, g 
100(3) 

Construction of statutory provisions ^ela^ 
iiig to wages, § 156, p 759 
Contributions to employer, statute prohibit¬ 
ing rebate as forbidding, § 159, p. 772 
Costs, actions for wages, § 160(11), pp 804- 
808 

Criminal liability, violation of statutes regu¬ 
lating wages, g 160(13), pp 811-814 
Domagf^s, actions for wages, g 160(12) 
Deductions, g 159, pp 769-772 
Defenses, actions for wages, § lOOfS); g 169 
(8), p 789 

Discounts, statute regulating assignment of 
wages as piedudiag, g 157, p 706 
Donations to employer, statute prohibiting 
rebate as forbidding, g 159, p 772 
Evidence, 

Actions for wages, g 160(8), pp 789-801 
Criminal prosecutions for violation of 
statutes regulating, § 160(13), pp 812, 
813 

Extratcmtoiial effect of statutes givmg hen, 
§ 139 

Findings, action for wages, § 160(9) 

Fines, imperfections in work, validity cC 
statute forbidding, g 169, p. 769 
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Wagos and other remunemtion—Continued, 

Statutory provisions—Continued, 

Forteituics, § 159, pp 709-772 
Form of action for wages, § 160(1) 

Giatuitics, statutes piohibiting lecclpt or ac¬ 
ceptance, § 154 

Hop iutkeis, statute providing measure of 
coirpciisation, ^ 158 

IndictiiiOiit or infoimation, prosecution for 
violation of statute regulating, § 160(^3), 
p 811 

Instiactions to Juiy, action tor wages, § 160 
(9) 

Interest, action for wages, § 100(12) 

Issues, criminal prosecution for violation 
of statutes regulating, S 1001131, p 812 
Judgment, action foi wages, § 100(10) 
Jurisdiction, action loi wages, § 100(2) 

Jury questions, piosecution toi violation of 
statute regulating, § 100(13), p 814 
Kick-backs, § 159, p 770 

Prosecution for violation of statute, § 
100(13), pp 812, 813 
Laches, action toi wages, § 100(1) 

Liens, § 130 

Employees protected, § 143, pp 006-009 
Enloi cement, ^ 149, p 014 
Inception and duiation, § 144 
Limitation of time, § 140 
Limitation of actions loi wages, § 160(4) 
Measure of compensation, § 158 
Medium of payment, § 157, pp 705-768 
Money, payment in, § 157, p 703 
Nature of action for wages, § 100(1) 

Net sales, commissions on, constiuction of 
contiacts allowing, § 90, p 520 
Parties to action for wages, § 100(G), pp 779- 
783 

Pennlties, 

Deductions in violation of statute, § 15D, 
p 770 

Violation of statute regulating, § 160(13), 
p 814 

Withholding wages, § 156, p 761 
Pleading, actions for wages, § 160(7), pp 783- 
789 

PiGSuiiiptions, 

Actions for wages, § 160(8), p 789 
Prosecution for viohition of statute leg- 
ulaUng, § 160(13), p 813 
Priorities, § 130 

Public employees and employees on public 
works, actions for wages to, § 160(1) 
Rebates, § 159, p 772; § 160(13), p 813 
Retioactive operation, statute giviiig lien for, 
§ 139 

Scope, actions for \vages^ § 160(1) 

Scrip, issuance in payment, § 157, p 705 
Sufldcicncy of evidence, actions for wages, § 
160(3), P 795 

Termination of employment, prompt payment 
on, i 156, p 701 

Time of payment, § 166, pp 758-765 
Time to i>iie for wages, § 100(4) 

Trade checks, issuance m payment, § 157, p 
705 

Trial, actions for wages, § 100(9) 


Wages and other remnneratlon—Continued, 

Statutory provisions—Continued, 

Validity of statute fixing wages, § 161(2)^ 

Vai lance, ciiminal piosecution foi violation 
of statute legulating, § 100(13), p S12 
Verdict, action foi wages, § 100(9) 

Waiver, medium of paymeut, § 157, p 705 
Wei",ht oi evidence, action foi wages, § 160 
(8), p 795 
Withholding, 

Impel lection In woik, validity of statute 
foi bidding, § 150 
Penalties, § 150, p 701 

Stock, 

Payment in, § 120, p 501 

Amount of recoveiy in action for wages, 

§ 137 

Sharing in stock dividend under profit shar¬ 
ing agieemcnts, § 94 

Strikes, payment of arbitialion awaid to avoid, 

§ 138 

Stiikiiig employees, retroactive opeiation of labor 
boaid decision by reason ot return to woik, § 
118 

Sulqect matter to which hen attadhes, § 145 
Sufficiency of evidence. 

Action for compensation, § 129, pp 583, 587, 
588, § 160(8), p 795 
Amount, § 120, p 588 
Contingency, § 129, p 587 
Sundays, 

Conti act pi 0 visions, § 110, p 544 
Oveitime w^ork on, § 97 

Taidmess as affecting light to lecovei for full 
days wroiked, § 110, p 544 
Tax consultant, amount recoveiable, § 100, p 542, 
n 7 

Taxes, allowance as expense iindei piofit shaiing 
contract, § 112, p 353 
Tempo! ary absence, 

As nfiTectiug ri&ht to iccovei, § 84 
Foifcituie, § 104 

Temimiaiy iedu(‘tion, lestoration to old wage, § 
110, p 540 
Tender, 

Defense in action for compensation, § 125 
Evidence m action foi compensation, § 129, 
p 5S9 

Liability for statutoiy penalty for failure to 
pay as aftected, § 156, p 764 
Waiver of light to declaie foifeiture of wa¬ 
ges, § 10(5 

Termination of employment or relation. 

Consent, termination by, as atCecMng right, 
§ 88 

Dismiss l1 pay, § 87 

Failme to pay wages due, action for penalty, 
^ n00(3) 

Foifcituie, 

Failuic to give, notice of intention, § 156, 
p 759 

Right to commissions earned, § 92 
Jury question in action foi compensation, { 
131, p 591 

Lien as vesting on, § 144 
Option, teimiuation by, as affecting right, § 
88 
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Wages and other remuneratioii—Continued, 

Termination of employment or relation—(Con¬ 
tinued 

Payment on, § 110, § 15r», p 761 
Recoveiy in case of, § 133 
Secovery of share of profits under profit 
sharing contract, § 112, p 554 
Seveiance pay, § 87 

Theft of money from employer precluding recov¬ 
ery, § 105 
Thud pel sons, 

Injuiies to, liability under doctrine of re¬ 
spondeat supeiior as dependent on pay¬ 
ment, § 5()3, p 280 

Payment to as defense m action to lecovei, 
§ 125 

TlrKcts, issuance in payment, § 157, p 7(S6 
Time, 

Action foi accounting, § 124, p 507, n 86 
Computation of profits on which based, § 112, 
p 549 

(Conti act piovisions, time of payment, statu- 
toiy piovisions as avoided by, § 156, p 
759 

Payment, § 90, p 519; § 119 
July question, § 131, p 593 
Unit of time basis, § 110, p 543 

Statutory provisions, § 156, pp 758-765 
Time Checks, issuance in payment, § 157, p 765 
Arbitration award, § 138 
Actions for compensation, §§ 124, 160(4) 
Time laboreis, piesumption of payment, § 121 
Tips, compensation consisting of or including, i 
81 

Tokens, 

Issuance in payment, § 157, p. 766, § 160(8), 
p 789, n 7 

Nontiansferable tokens representing advance¬ 
ment, constitutional prohibition, § 157, p 
767 

Tiade checlcs, 

Issuance in payment, § 157, p 765 
Redemption of trade diecks issued against 
wages, § 157, p 767 

Tiade unions Unions, generally, post this head 
Tradesmen, lien for, § 143, p. 609 
Tiansfei ability of sciip issued m payment of, § 
157, p 767 

Tra\eliag to and from work, right to recover com¬ 
pensation for time spent m, § 96 
Tiiol, 

Actions for compensation, §§ 130, 160(9) 
Proceedings to enforce lien, § 149, p 617 
Prosecution for violation of statutes legulat- 
Ing, § 160(13), p 813 
Trust deeds, priority of lien over, § 148 
Trust estates, lien for wages as attaching to, § 
145 

Unfair labor practice. 

Evidence, 

General Increase during organizational 
activities by employees, { 28(97), p 
295 

Reduction m wages because of umon ac¬ 
tivities, § 28(99) 

Inci eases, cuts or deductions, i 28(62) 


Wages and other remuneration—Continuod, 

Unions, 

Action by mdividual employees to lecover 
wages as aftected by union agi cements, 
§ 122 

Deduction of union dues and asbessments, § 
103; § 157, p 706 

Justifiable acts of unions m connection with 
wages, § 28(19), p 152 
Organization for purpose of, 

Advancmg or maintaining, § 81 
Fixing rate, § 110, p 543 
Refusal to pay union wages, § 110, p. 542, n 
17 

Unfnii labor practices, reduction in wages 
liecnuso of union activitie-s evidence, § 
28(90) 

Wage scale fixed in contract with employer, 
lecoveiy in accoi dance with, § 337 
Umt of lime, 

Bnsih, § 110, p. 543 

Conti act fixing amount, § 110, p 544 
Unjust cniichment, actions for recovery based on, 
§ 122 

Upkeep, deduction of expenses for under profit 
shaiing contiact, § 112, p 551 
Use 01 licncfit to employer, right to compensation 
as atfected, § 81 
Vacation, generally, ante 
Vaiianco, 

Actions to recover, § 128, p 574 
Giimmal piosecution for violation of regu¬ 
latory statutes, § 160(13), p 812 
Vendoi’s lien, priority of lien for wages, § 147 
Veidict m action for remuneiation, §§ 133, 160(9) 
Voluntary payment. 

After knowledge of employee's breach of con- 
tiact as precluding right to deduct theie- 
for on final settlement, § 106 
Recovery back of compensation voluntarily 
paid, S 120, p 561 

Voluntary resignation as waiver of right to con¬ 
tinuance of pay, § 108 
Waivei, 

Aibitration award, time of, § 138 
Claim for commissions, § 108 
Conditions precedent to actions for compen¬ 
sation, § 123 

Employei’s waiver of right to deductions or 
foifeitures, § 106 

Fair Labor Standards Act, liability for fuU 
compensation required, § 151(35), pp 736- 
741 

Jurisdiction m action for compcnsatioin, 8 160 
( 2 ) 

Jury question, § 131, p 594 
Lien, §§ 146,150 

Medium of payment, § 157, p. 765 
Minimum wages. 

Avoidance of liability, public employees 
or employees on public woik, § 163, 
p 753 

Liability for payment, § 151(35), pp 736- 
741 

Overtime pay, right to, § 151(35), pp 736-741 
Prompt payment on discharge of employee^ S 
156, p. 761 
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Wages and other remuneration—Continued, 

W ai ver—Contmued, 

Receipt for compensation as, § 108 
Right to compensation, § 108 
War profits, limitations on as affecting profit 
sharing contiacts, § 112, p 553 
Weekly employment. 

Actions to recover wages due, § 122 
Fail Tabor Standaids Act, application to 
workman employed at weekly wage, § 
151(5) 

Jury question, § 131, p 591 
Oveitime tune, regular rate ot pay for pur¬ 
pose of computing, § 151(26), p 706 
Recovery for days of actual sei vices, § 110, 
p 544 

Reduction within tcim, § 110, p 545 
Time for payment, § 119 

Weight of evidence in action to recover, § 129, p 
583, § 160(8), p 795 

Wholesale busiiiobs obtained, commissions on, 
construction of contiacts allowing, § 90, p 
520 

Willingness to perform services during period 
during which no services weie lendered, 
light to compensation, § 81 
Withholding, 

Impel feetion m work, validity of statute for^ 
bidding, § 159 

Penalties, § 137, § 156, p 761 
Work and rate scale, § 110, p 544 
Wiongful dischaigc, 

Acceleiation of payment, § 119 
Evidence on issue of value of services, S 53, 
p 457 

Recovery under profit sharing contract, § 112, ‘ 
p 554 

Remedy by way of action for wages due, S 50 
Stipulated wage as measure of damage, § 58, 
p 466, n 70 

Yearly employment, i eduction within term, J 110, 
p 545 

Yearly income from commissions, contract of em¬ 
ployment guaianteemg, § 01 
Wagnei Act National Labor Relations Act, general¬ 
ly, ante 
Wagons, 

Assumption of risk, knowledge of danger, S 390, 
p 1207 

Ckintnbutory negligence, inspection for latent de¬ 
fects or dangers, $ 447, p 1272 
Seat springs, assumption of iisk, simple tool doc- 
trme, § 390, p. 1209 

Waitmg time, minimum wages and overtime pay, 
compensable working time as including, g 151 
(28), p. 716 
Waiver, 

Breach of employment. 

Employee’s breach, § 77 
Right to sue for, § 11, p 86 
Claim for commissions, g 108 
Collective bargaining contiact, terms of, § 28(41), 
p. 198 

Conditions precedent to action for wages, g 123 
Contract against liability for injuries to servant, 

*200 i 


Waiver—Continued, 

Dangerous machmery, duty of master to guard, 
g 232, p 981 

Deductions from wages, employer’s right to make, 
§ 106 

Discharge of employee, right of employer to for 
breach of contiact or duty, § 43 
Employeis* Liability Act, time limits for com¬ 
mencing action under, g 487 
Fair Libor Standards Act, liability for full com¬ 
pensation required, § 151(35), pp 736-741 
Forfeiture of wages, employer’s right to claim, g 
106 

Houis of labor, statutory provision regulating, g 
15, p 98 

Jurisdiction, action for wages, § 160(2) 

Jury questions m action for compensation, g 
131, p 594 

Lien for wages, §§ 14G, 150 

Medium of payment of wages, constitutional and 
statutory piovisions, g 157, p. 765 
Minimum wages. 

Avoidance of liability, public employees or 
employees on public work, § 153, p. 753 
Liability for payment, § 151(35), pp. 736-741 
National Labor Relations Boards, 

Findings of fact, § 28(108) 

Grounds of attack on oider, § 28(129), p 366 
National Railroad Adjustment Board, notice ol 
hearing before, § 28(87) 

Nonperformance of contract by employee^ g 77 
Notice, 

Hearing before National Railroad Adjust¬ 
ment Boaid, § 28(87) 

Injuries to seivnnt, § 485 
Termination of relation, § 32, p 419 
Overtime pay, right to, g 151(35), pp 736-741 
Prompt payment of wages on discharge of em¬ 
ployee, g 156, p 761 
Right to compensation, g 108 
Rules or regulations, 

Evidence, actions for injuries to third per¬ 
sons, § 615, p 403 

Jury question, actions for mjuries to servant, 
g 534, p 202 

Methods of work, § 275 

Term of employment; statutory provisions regu¬ 
lating, g 14, p 95 
Termmation of relation. 

Abandonment of employment, g 40 
Contract provisions relating to, g 32, p. 417 
Notice, ri^t to, § 32, p 419 
Wages and other remuneration, ante 
Wallcs, assumption of risk, knowledge of danger, g 
390, p 1207 

Walls, contributory negligence, inspection for latent 
defects or dangers, g 447, p 1272 
Wanton injuries, allegation, g 490, p 30 
Wanton negligence, 

Conti ibutory negligence as defense in case of, g 
424 

Exemplary damages, injuries to servants, g 554 
Jury questions. 

Fellow servants, g 535, p. 210 
Injuries to servant, g 534, p 166 
War Labor Dii^utes Act. collective bargaining, g 28 
(20), p 156, n. 60 
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War plauta, Fair Lnbor Standards Act application to 
employees ot plant operated by private contrac¬ 
tor, S 351(231 

War piohts, piolit sharing wage contracts, limitations 
as alToctiug, § 112, p 553 

War-time dimout legulations, safe place to woik, com¬ 
pliance AMth icgulations as negligence in tailing 
to furnish sullLcieiit light, § 210, p 032 
Waiehoiisos and warehoubing, Fair Laboi Standards 
Act, co\eiage, § 151(7), p 643, § llKOj, p 658 
Warning and msti acting seivaut, §§ 284^^306, pp 
1045-1008 

Abnoimal oi unreasonable risks or dangers, § 284 
Delegation of duty, § 285 
Expel leueed employee, § 305 
Absolute natuie of duty, | 285 
Age, 

Liability as affected, § 281, §§ 304r-306, pp 
1033-1008 

Suffiuency of waining as affected by, § 290 
Agiecmcnt of master to give warning, § 288 
A&c*ei tamable risks, master as chaigeable with 
knowledge of, § 280 

Assumption of knowledge or expeiicnce of em¬ 
ployees, § 300, p 1005 
Assumption ot iisk, 

Disobedience of instruction, § 410 
Effect, § 382 

Inexpei lenced or youthful employee, § 414 
Burden of proof, actions tor injuries to seivants, 
§ 501, p 81 

Carelessness of youthful employee, precautions 
agamst, § 300, p. 1008 

Changes in appliances or methods of woik, § 203 
Constructive knowledge of defect or dangci re¬ 
quiring, § 280 

Contributory negligeuce, ante 
Custom, duty as dependent on, § 284 
Dangers fiom, 

Extianeous causes, § 301 
Mattel & of common knowledge, § 295 
Negligence of fellow scrvanls, § 204 
Woik outside scope of employment, § 302, 
§ 306, p 1067 

Dangers known, 284, 205 

Inexpei leiiced oi youthful employee, § 306, p 
lOGG 

Dangeis naturally incident to employment, inex¬ 
perienced 01 youthful seivant, $ 306, p 1005 
Delegation of duty, § 283 

Fellow servants, § 333, p 1122 
Descending pile, obvious danger, § 200 
Disobedience or disregaid, § 200 
Assumption of risk, § 410 
Conti ibutoiy negligence, § 444; § 537, p 224 
Evidence, § 519, p 110 

Warning of dangeis arising thioiigh, § 297 
Duty and liability m general, §§ 284-201, pp 
1045-1054 

Dangeious places or appliances, § 244 
Independent contiactois, duty of warning 
employees of other subconti actors, § 610 
Dynamite, dangeious propensity, § 303 
Employment ot youthful oi mcxpciienced seivant 
in violation of statute, § 289 
Estoppel, inisieprebcntation of age by mmor, { 
30G, p 1066 


Warmng and mstructing servant—Continued, 
Evidence, 

Admissibility, 

Action loi injiiiics, § 514 
Obedience or ell'llegiiid, § 510, p 110 
Negligence of nuuslei iii iailuie, § 524, p 138 
Expeiioiuoil employee, § .*505 
Extiah.icaidous employment, ignuiance of iisks 
imolvcd, § 205 

Extiancons causes, dangeis fiom, § 301 
Extiaoidiiiaiy iisks or li.i:'inids, § 284 
Delegation of diitj, § 285 

Federal Emploj^eis’ laability Act, failure to wain 
as ucgligcnce under, § 2G3, p 1022 
Fellow sei\ants, ante 

Foigclfuhicss of >outhful employee, precautions 
against, § 30G, p 1068 

Heavy objects, obvious dangers connected with 
handling, § 206 

Hidden dangei, sufficiency of warning, S 200, p 
1052, n 47 

Impiobable danger, § 298 

Imputed knowledge of dangers as respects duty, 
§ 286 

Increased dangeis by change in appliances or 
methods oi woik, § 203 
Independent conti actors, 

Duty of waimng employees of other sub¬ 
con tractois^ ^ 610 
Latent dangers, § 606 

Inexperienced or youthful servant, § 306, pp. 1064- 
1008 

Assumption of experience or knowledge^ S 
306, p 1005 

Assumption of risk, % 414 
Burden of proof, § 501, p 81 
Caielessncss of youthful employee, precau¬ 
tions against, § 306, p 1068 
Dangeis natuxally incident to employment, S 
306, p 1065 

Delegation of duty, § 285 
Employment in violation of statute, § 289 
Foigetlulness of youthful employee, pi'ccau- 
tiODS agambt, § 306, p 1068 
Known dangeis, § 306, p 1(H5G 
Obvious dangeis, § 306, p 1066 
Pleading in action loi injuiics, § 490, p. 23 
Pioxiniute cause of iiijuiy, § 291 
Repeated warnings, § 306, p 1068 
Repiosentation ot seivant ns to age and ca¬ 
pacity, effect, § 306, p 106G 
Scope ot employment, dangers from work 
outside, mexpoiicnced or youthful serv¬ 
ant, § 300, p 1067 

Sufficiency and elfcc*t, § 300, p 1068 
Volunteering to undertake pciilous work, { 
306, p 1066 

Injuries to thud iieisons, liability for failure to 
mstiiict, § 560 

Instru(‘tioiis to jury in action for injuries to serv¬ 
ant, § 546, p 248 
Jury questions, negligence, 

Fellow servants, § 535, pp 208, 210 
Master, § 534, p 203 
Knowledge, 

Dangeis axising fiom matteis of common 
knowledge, § 205 
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Warning anti instructing servant—CJontinued, 
Knowledge—Continued, 

Delect or danger, 

Con*stLU<?tive knowledge of, as retjtuniig, 

§ 

Liability as dependent on, § 286 

Nei.liRencc ot fellow servant, S 2^4 
ricmi*>e& owned by another, § 287 
Kno^n rlaiiasi, 284, 205 

luexpoi leiK (^d oi youthful servant, § 306, 
p iCMi” 

Latent dnngeis, § 284, p 1046, n 76 
Expciiencctl employee, § 30r> 

Independent coiitiaciois, § 606 
Alastei’s liability in cat-e ol injuiies as result of 
failuic to warn, 2(»2, 268 
Methods of woik, 

Changes in. ^ 203 

Liability ot inuhlei for injuries as result of 
failure to wain, § 208 
Propel mcUiods, § 207 

Mming employees, Matutoiy piovisions, § 288 
Misreprebeiitation of age by mmoi, estoppel, S 306^ 
p 106G 

Moving machmei y, obvious danger coming m con¬ 
tact with, § 286 
Negligence, 

Evidence of failure to warn, § 524, p 138 
Fedeial Employeis’ Liability Act, failure-to 
warn, § 263, p 1022 
Fellow servants. 

Concurring negligence of, liability of 
master affected, § 356 
Dangers from negligence of, § 294 
Evidence, § 524, p 138 
Failure to warn as negligence, { 288 
Jury question, § 535, pp 208, 210; | 534, 
p. 203 

S^nowledge of defects or dangeis, liabil¬ 
ity as dependent on, negligence of 
fellow servant, § 284 
BaUroads, failure to warn, S 263, p. 1022 
New dangers caused by change m appliances or 
methods of work. S 293 

Notice of general ri^ and dangers as affecting 
duty, S 285 

Obvious dangers, f 296 

Inexperienced or youthful servant, § 306, p. 
1066 

Opportunity for knowledge of danger as affecting 
liability, § 286 

Ownership of premises as affecting duty, § 287 
Particular defects and dangers, S§ 292-303, pp 
1055-1063 

Person by whom given, S 290 

Pleading In actions for injuries, § 480, p 23 

Precautions against, 

Forgetfulness of youthful employee, § 306, 

p 1068 

Injury, S 262 

Premises owned by another, servants performing 
work on, { 287 

Press machine, obvious danger of putting hands 
under die or plunger, § 206 
Primary duty of master, S 285 
Proper methods of doing work, { 297 


Warning and mfitructing servant—Continued, 

Proximate cause of injury. 

Inexperienced or youthful servant, § 281 
Liobilitv for failure to warn as dependent oo, 

§ 291 

Questions of law and fact, actions for Injuries to 
servant, § 533, p 163, § 534, p 283; « 535, 

pp 208. 210 

Railioads, failure to wain as negligence, S 263, 

p 1022 

Repairs, servants engaged in making, § 286 
Repeated warnings, youthful servants, § 306, p 
1068 

Representation of seivant as to, 

Age and capacity, effect, infant employee, S 

306, p 1066 

Expellence and capacity, effect, 8 305 
Revolving shafting, obvious danger of coming 
into contact with, S 296 
Risks naturally mcident to service, § 299 
Sdiool boy working during vacation, assumption 
of experience, § 306, p. 1065 
Scope of employment, dangers from work outside, 

8 302 

Inexperienced or youthful employee, 8 306, p 

1067 

Secret danger, 8 298 
Simple methods and appliances, § 300 
Statutory provisions, duty as affected, 8 289 
Steam shovels, apparent dangers in connection 
with operation, 8 296 
Sufficiency and effect, 8 200 

Inexperienced or youthful employee, g 30C, p. 

1068 

Suspension of relationship, duty as affected, 8 
284 

Tearing down structures, apparent dangeis con¬ 
nected with, 8 296 
Time of, 8 290 

Transitory danger, 8 284, p 1046, n 76 
Unusual danger, § 298 

Experienced employee, 8 305 
Sufficiency of warning, 8 280, p 1032, n 47 
Vice principal, fellow employee acting as, § 333, 

p 1122 

Work done in improper manner, { 297 
Work outside scope of employment, 8 302, § 306, 
p 1067 

Youthful servant. Inexperienced or youthful 
servant, generally, ante, this head 
Warning by seivant to master or other employee, con¬ 
tributory negligence, 

Disobedience of rule requinng, 8 458, p 1301 
Duty of servant to give, § 455 
Warning devices, railroads. 

Maintenance to prevent collision, § 261, p 1019 
Overhead bridges, § 230, p 978 
Washing machines, contributory negligence in opeia- 
tion, jury question, § 537, p 231, n. 44 
Washrooms, mills, foundries, etc, validity of statute 
requiiing, 8 24 

Waste, respondeat superior, doctrine as applicable 
with respect to, 8 575. p 332 
Watchmen, 

Assault by, hability of master, § 575, p 342 
Fair Labor Standards Act, 

Coverage, 8 151(9), p 659 
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Watchmen—Oontlnued, 

Fair Labor Standards Act—-Continued, 

Watchman furnished by independent contrac¬ 
tor as employee, % 151(4), p 630 
Orertime pay, time spent in standby cnpaaty as 
included In working time, § 151(28), p 716 
Railroads, contributory negligence, precautions 
against dangers, $ 456^ p 1292 
Railway Labor Act, waJtchmen engaged by city to 
guard property as covered by, § 28(11), p 137, 
a 47 

Way to and from work, injuries to servant on, liabili¬ 
ty of master, § 180, p 868 
Week, independent contractor paid by, { 3(8) 

Week to week employment. 

Fair Labor Standards Act, application to work¬ 
man employed at weekly wage, § 151(5) 
Overtime pay, regular rate of pay for purpose of 
computing, $ 151(26), p 70G 
Termination of employment or relation, S 30 
Will of either party, § 31, p 413 
Wages and other lemuneration, ante 

Weekly newspapers. Fair Labor Standards Act, ex¬ 
emption from provisions of employees of, S 
151(23) 

Weight of evidence Evidence^ ante 
Welfare of employees, 

Oonsjtitutional provisions authorizing laws pro¬ 
viding for, S P- 93 

Hours of labor, regulation for purpose of pro¬ 
tecting, § 15, p 98 

Well diggers, independent contractors, j 3(9) 

Wheels, assumption of risk, knowled^ of danger, 6 
390, p. 1207 

Whipping straps, railroads^ negligence in failing to 
mamtam, § 230, p. 978 

White collar woikeis, labor relations, statutes deal- 
mg with as including, i 28(11) 

Wholesale business obtained, commissions on, con¬ 
struction of contracts allowing, § 90, p. 520 
Wholesalers, 

Fair Labor Standards Act, 

Application, f 151(7), p 643 
Employees as within coveioge, § 151(9), p. 
658 

Exemption from provisions, { 151(14), p. 677 
Interstate commerce. National Labor Relations 
Act as applying, § 28(9), p 133 
Widow, death benefit cerbficate issued employee by 
relief or benefit association, right of «u:tion on, § 
169, p 832 
Wildcat strikes, 

Right of employees to engage in, 6 28(18) 

Unfair labor practice, 

Dischaige of strikers as, { 28(49), p. 224, n. 
7 

Refusal to reinstate emxfioyees participating, 
§ 28(51), p 228 

Will, termination of relation at, § 29 
Indeflmte term, § 31, pp 412-415 
Willfulness, 

Allegation as to, § 490, p. 30 
Contributory negligence as defense in respect of 
willful negligence, § 424 

Discharge of employee on ground of willful diso¬ 
bedience, 8 42, p 433 


WlUfulnesa—Oemtinued, 

Fellow servants, liability for Injuries caused by 
wiUful acts of, §8 325, 335 
Injuries to third persons, liability of mastei un¬ 
der doctrine of respondeat superior, § 572 
Jury question as to willful negligence as to seiv- 
ant, § 534, p 166 

Liabihty of master for willful injury to servant, 
§ 192 
Winches, 

Assumption of risk, knowledge of danger, § 390, p 
1211 

Contributory negligence, inspection for latent 
defects or dangers, § 447, p 1272 
Winding up afTaiis, relief and benefit depaitments or 
associations, § 168, p 82G 

Windlasses, assumption of risk, knowledge of danger, 
§ 390, p 1211 

Window cleaners and cleaning, independent contrac¬ 
tors, § 3(9) 

Furnishing own tools, § 3(7), n 73 
Liability for acts or omissions, § 584, p. 356 
Wires, telephone, telegraph, etc, inspection by em¬ 
ployer, § 235, p 990 

Withdrawal, bonus, offer of, S 98, p 529 
Witnesses, 

Labor Relations Board, 

Crediting own witnesses to exclusion of oth¬ 
ers, § 28(95), p 286 

Determination of credibility, | 28(136), pp 
387, 398 

Harmless error in exammatlon, $ 28(129), p 
368 

Proceedings before, § 28(80) 

Mediation Board, compellmg attendance before, | 
28(81) 

National Labor Relations Board, 

Determination of credibility, § 28(136), p 387 
Examination proceedings before, 8 28(80) 
Harmless error m examination of, S ^(129), 
p 368 

Settlement of labor disputes, proceedings, § 28 
(80) 

Administrative proceedings^ sepaiation of 
witnesses, 8 28(105) 

Women, 

Hours of labor, validity of statute regulating, 8 
16 

Minimum wages, burden of proof m action involv¬ 
ing; 8 160(8), p. 789, n 9 

Wood working machine, contributory negligence. Jury 
question, § 537, p 231 

Words and phrases Definitions, generally, ante 
Work stoppages, statutes relating to strikes as au¬ 
thorizing, 8 28(18) 

Work tiams, employees on, 

Duty of railroad to safeguard, 8 261, p 1018 
Hours of Service Act, applicability, f 19 
Working conditions. 

Collective bargaining, § 28(22), p 159, n 92 

Compelling employer to enter into written 
agreement, § 28(141) 

Employment contracts, conlormity to statute^ 8 9, 

p 68 

Labor unions, organization for purpose of better¬ 
ing, § 28(15), p. 146 
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Working time, 

Federal Hours of Service Act, generally, ante 
Houis of labor, generally, ante 
Overtime pay, generally, ante 
Woikmen, 

Independent contractor distinguished, $ 3(1), p 
44 

Teimi compared with and distinguished fiom em¬ 
ployee and servant, § 1, p 29 
Woikmen’s Compensation Act, pleading, action for in¬ 
juries to servant, § 494, p 38 
Negativing applicability in action for, § 489, p 
16 

Workrooms, ventilation, validity of statute requiring, 
§ 24 

Woikshops, guarding machinery, statutes requiimg 
as applicable to, § 232, p 982 
Wrcckeis, injuries to servants, jury questions, § 634, 
p 178 

Wrecking structures, warning servant as to appaient 
dangers connected with, § 296 
Wrecking tram. Hours of ^rvice Act, exception of 
crew, S 19 

Wreckmasters, lailroads, fellow servant lelationslup, 
§ 332, pp 1102, 1105 
Wrenches, 

Assumption of risk. 

Knowledge of danger, § 390, p 1207 
Simple tool doctrine, § 300, p 1209 
Contributory negligence, inspection loi latent de¬ 
fects or dangers, § 447, p 1272 
Simple tool as lespects duty of employer to in¬ 
spect, § 235, p 991, n 78 

Write-in votes, collective bai gaming, election of bar¬ 
gaining representative, § 28(33), p 181 
Writing, 

Aibitration of labor disputes, submission as re¬ 
quired to be in, § 28(73) 

Collective bargaining agicement, § 28(39) 

Conti act of employment. 

Controlling ctiect of written additions to 
printed provision, § 7, p 73 
Modification as requiimg, § 9, p 81 
Necessity, § 0, p 66 

Rescission by oral agreement, § 0, p 82 
Unfair labor practices, chaiges in as condition 
precedent to issuance of complaint of Nation¬ 
al Labor Relations Board, § 28(75) 

Wrongful discharge. 

Ability to pel form, 

Bui den of proof, § 53, p 454 
Evidence as to, § 53, p 459 
Acceptance, 

New employment for unexpired term as waiv¬ 
er of claim for damages, § 50 
Other employment in reduction of damages, § 
o9, p 475 

Accrual of right of action for, § 49 
Actions, §§ 47-69, pp 441-476 
Accrual of right, § 49 

Admissibility ol evidence, § 52, p 452, § 53, 
pp, 456, 457 
Answer, § 52, p 451 
Attorney’s fees, § 57 

Aveiments as to breach of contract by, § 
52, p 449 

Buiden of proof, § 53, p 454 
67 0JS.--81 


Wrongful discharge—Continued, 

Actions—Continued, 

Complaint, { 52, pp 447-451 
Condition precedent, § 48 
Damages, § 58, pp 405-472 
Declaration, § 52, pp 447-451 
Defenses, § 51 

Inconsistent defenses, leliance on, § 52, p 
451 

Misconduct of employee, pleading, § 52, 
p 451 

Release from liability executed by em¬ 
ployee, pleading as essential to be 
available as detense, § 52, p 451 
Direction of verdict, § 54, p 460 
Dismissal, § 54, p 460 
Elements of damages, § 58, pp 4GS-471 
Evidence, § 52, pp 449, 452, § 53, pp 454- 
460 

Admissibility under pleading, § 52, pp 
452, 453 

Form of remedy, § 50 

General denial, matteis admissible under, S 
52, pp 452, 453 
Instructions, § 55 

Intel est as element of damages, § 58, p. 470 

Issues, § 52, p 452 

Joinder of courts, § 52, p 448 

Jury questions, § 54, pp 460-403 

Law questions, § 54, pp 460-463 

Limitation, § 40 

Measure of damages, § 58, p 465 
Nntuie of remedy, § 50 
Nominal damages, § 58, p 471 
Other employment as ground for mitigation 
of damages, § 59, pp 472-476 
Petition, § 52, pp 447-451 
Plea, § 52, p 451 

Pleading, § 28(89), p 278, § 52, pp 447-454 
Presumption, § 53, p 454 
Pioof, § 52, pp 449, 452 
Punitive damages, § 58, p 471 
Quantum meruit, § 50 

Measure of damages lecoveialile In ac- 
ition on, § 58, p 408 

Questions of law and fact:, § 54, pp 460-463 
Remedy by way of action for damages for 
breach of contiact, § 50 
Review, § 56 
Right of action, S 48 

Damages fiom breach of contiact, § 50 
Employee as having right of action for 
damages on cun tract between em¬ 
ployer and union, S 28(71), p 251 
Sufficiency of evidence for, § 53, pp 459, 460 
Variance, § 52, p 452 
Weight of evidence, § 53, p. 459 
Admissibility of evidence. 

Action for wrongful discharge, § 52, p 452; 

§ 53, pp. 456, 457 
Cause, § 53, p 454 
Damages, § 53, pp 457, 458 
Mitigation of damages, § 53, p 458 
Answer in action for, § 52, p 451 
Attorney’s fees in actions for, § 57 
Availability of other employment, defense of in 
action for, § 61 
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Wrongful discharge—Caatlnued, 

Aveiage eainings, admissibility of evidence as 
to on issue of damages, § 53^ p 438 
Bonus, 

Right as defeated by, § OS, p 520 
Right to as element of damage, § 58, p 4G3, 
n 6S 

Bui den of pi oof. 

Actions for wiongful dischaigc, § 53, pp 454, 
4>>o 

Con'jpnt to cancellation of contiact, § 53, p 
4.j4 

Damages, § 53, p 455 

Mattel s in mitigation of damages, § 53, p 45G 
Cause, 

Admissibility of evidence on issuer § 53, p 
457 

Bnrrleii of proof, § 53, p 455 
DeliMise in action tor wrongful dischaigc, § 
51' 

Question of law, S 54, p 4G1 
Character, damages as recoveiable for injury to, 
§ 58, p 4G0 

Commissions, damages as including, § 58, P 470 
Common counts, declaration on as sufficient, § 
52, p 4«8 

Competing business, defense of servant having 
engaged in subsequent to discharge, § 51 
Complaint in action for, § 52, pp 447-^1 
Computation of damages, time, § 53, p 471 
Vacation tnp by employee, deduction, § 59, p 
474, n 47 

Condition precedent to action for, § 48 
Condonation by employer with respect to em¬ 
ployee’s bleach of contract, jury question, § 
54, p 4G1 

Consent to cancellation of contract, burden of 
proof on issue of, § 53, p 454 
Constructive scivice doctrine, 

Ac'ciual of right of action under, § 49 
Recoveiy of wages for uiiexpircd term under, 
§ 50 

Contract, 

Allegations as to damages in action for 
breach, § 52, 450 

Complaint as requiied to set forth essential 
elements, § 52, p 448 

Condonation by employer with respect to 
employer’s breach, juty question, § 54, 
Pl 461 

Consent to cancellation, burden of proof on 
action of, § 53, p 454 

Employee as having right of action for dam¬ 
ages on contract between employer and 
union, § 28(71), p 251 

Estoppel with respect to employee’s breach, 
juty question, S 54, p 4C1 
Expenses incurred as included within dam¬ 
ages for breach, S P 4GS 
Indcdnite term of employment, measure of 
damages for breach, § 58, p 4G7 
Indemnity provided for in case of dismissal 
as included m damages for bieach, § 58, 
p 4G9 

Measure of damages for breach of contract 
temiinable on notice, i 58, p 4G7 


Wrongful discharge—Continued, 

Conti act—Continued, 

Pioof of damages resulting from breach of 
contract under general allegations, § 52, 
p 4o3 

Remedy available to employee by action m, 

§ 50 

Right of action, 

As founded on contract, § 48 
Damages f r inn breach, § 50 
Satisfactory jk‘> oimonce ol duties in accoid- 
ance with buidcn of proof, § 53, p 455 
Satibfactoiy services in accordance with con¬ 
tract, jury question, § 54, p 4G2 
Uncertain term of employment, measure of 
damages, breach of contract, | 58^ p 467 
WaiveL with rei^ect to employee’s bieach, 
jury question, § 54, p 461 
Damages, § 58, pp 4G5-472 

Actions for wrongful discharge, § 58, pp 4G5- 
472 

Allegations in action for breach of contract, 
§ 52, p 460 

Bonus, right to, as element, § 58, p. 465, n. 
G8 

Burden of proof, § 53, p 455 

Mattel h m mitigation of damages, § 53 p 
456 

Character, injury to, § 58, p 4G9 
Commissions, damages as including, S 5A P 
470 

Complaint in action for damages, as lequircd 
to allege date of dischaige, § 52, p 450 
Diligence in obtaining other employment to 
reduce damages, § 59, pp 473-475 
Efforts to obtain other employment in reduc¬ 
tion of, § 59, p 474 
Elements, § 58, pp 468-471 
Evidence, § 62, p 453; § 53^ ppi 457, 468* 
460 

Mitigation of damages, § 53, pp. 458^ 460 

Exemplary damages, § 58, p 471 
Expenses incurred as included within dam¬ 
ages for breach of contract, S 58, p 4G8 
Expiiation of term, computation of damages 
in respect to suits biought before and 
after, S 58, p. 471 
Good will, injui-y to, § 58, p 409 
Humiliation, S 58* p. 4G9, n 10 
Illness or mcapacitatiou pi eventing other em¬ 
ployment as affecting reduction, S 59, p 
474 

Indignity, S 58, p 4G9, n 10 
Instructions to jury, § 55 
luiezcst as element, § 58, p 470 
Juiy question, § 51, p 4G3 
Measure of, § 58, p 465 

Damages for breach of contract termin¬ 
able on notice, § 58, p 4G7 
Indefinite teim of employment, measure 
of damages for breach of contract 
for, § 68* p 407 

Quantum meruit, damages recoverable m 
action on, S 58, p 408 
{Stipulated wage as piima fade measure, 
i 58, p 4G6, n. 70 
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Wrongful discharge—CJontmued, 

Damages—Cbntinued, 

Measure of—Oootmued, 

Uncertain term of employment, damages 
in breach of contract, S 58, p 487 
Negativing matters available to employer m 
mitigation of damages, $ 62, p 450 
Nominal damages, § 58, p 471 
Olfer of reemployment as affectmg right, S 
59, pp. 475, 476 

Other employment as ground of mitigation, S 
59, pp 472-476 

Pain and suffering, § 58^ p 469 
Fart time employee, mitigation, § 59, p 474 
Permanent employment, damages recoverable 
under contract for, § 58^ p 467 
Pleading, 

Action for wrongful discharge, § 28(89), 
p 278 

Essential to recovery of punitive dam¬ 
ages, § 52, p 451 

Matters in mitigation of damages, § 52, 
p 452 

Profits as recoverable as damages, § 58, p 
470 

Proof of damages resulting from breach of 
contract under genial allegations, { 52, 
p 453 

Punitive damages, § 58, p 471 

Pleading as essential to recovery, § 52, p. 
451 

Questions of law and fact, § 54, p 462 
Reasonable diligence m obtaining other em¬ 
ployment to reduce damages, § 59, p. 
475 

Rejection of other employment as affecting 
right, S 59, p 475, n. 66 
Reputation, injury to, § 58, p 469 
(Right of action for damages, § 50 

Employee as having right of action for 
damages on contract between em¬ 
ployer and union, § 28(71), p 251 
Salesman, 

Employed on commission basis, § 58, p. 
470 

Mitigation of damages, § 59, p 474 
Self employment, eonsideration in assessing 
damages, { 59, p. 476 
(Shame, S 58, p 469, n 10 
Special damage^ pleading of, as essential, § 
52, p 450 

Tune fiom which damages are computed, | 
58, p 471 

Transpoitation expenses, damages as includ¬ 
ing, S 58, p 468, n 94 
Unemployment insurance, funds received as 
doductible m mitigation, § 59, p 473, n 
46 

Vacation trip by employee, deduction in com¬ 
puting, § 59, p 474, n 47 

Date of discharge, complaint in action for dam¬ 
ages os required to allege, § 52, p 450 
Declaration in action for, § 52, pp 447-451 
Defenses m actions for, § 51 

Misconduct of employee, pleading, § 52, pi 
451 


Wrongful discharge—Continued, 

Defenses in actions for—Continued. 

Release from liability executed by employee, 
pleading os essential to be available as 
defense, § 52, p 451 

Reliance on mconsistent defenses, § 52, p. 
451 

Diligence in obtaimng other employment as af¬ 
fecting damages, § 50, pp 473-170 
Direction of verdict in action for, § 64, p, 460 
Dismissal of actions for, § 54, p 450 
Drawing account, damages recoveiablc by em¬ 
ployee on commission basis allowed definite 
drawing account, § 58, p 470 
Efforts to obtain other employment m reduction 
of damages, § 59, p. 474 

Elements of damages m action for, § 58, pp 468- 
471 

Employee as having right of action for damages 
on contract between employer and union, § 28 
(71). p 251 

Estoppel with respect to employee’s breach of 
contiact, jury question, § 54, p 461 
Evidence, 

Actions for wrongful discharge, § 52, pp 440, 
452; § 53, pp 454-460 
Admissibility under pleading, § 52, pp 
452, 453 

Damages, § 52, p 453; § 53, pp 457, 458, 
460 

Mitigation of damages, § 53, pp 458, 4G0 
Exemplaiy damages, § 58, p 471 
Expenses incurred as included within damages 
for breach of contract, § 58^ p 408 
Expiiation of term, computation of damages m 
respect to suits brought before and aftei, § 
68, p 471 

Form of lemedy for, S 60 

Formal dismissal, allegation or proof of as es¬ 
sential, § 52, p 449 

Oeneial denial, matters admissible under, § 52, pp 
452, 453 

Good will, damages recoverable for injury to, $ 
58, p 469 
Grounds, 

Admissibility of evidence in action foi wiong- 
ful discharge, § 53, p 457 
Complaint in action for wiongful dischaige 
as required to allege, § 52, p 449 
Insubordination as ground, jury question, § 
54, p. 462 

Question of law in action for, S 54, p 461 
Hiring, allegations as to in complaint m action 
for, § 52, p 449 

Humiliation, damages as recoverable for, § 58, p 
469, n 19 

mne&s preventing other employment as effecting 
reduction of damages, § 59, p 474 
Incapacitation predudmg orther employment as 
affecting reduction of damages, § 59, p 474 
Inconsistent defenses, reliance on in action foi, § 
52, p 451 

Indefimte term of employment, measure of dam¬ 
ages for breach of contract for, § 58, p 4G7 
Indemnity provided for In case of dismissal as 
mcluded in damages for breach of contract, § 
58, p 469 
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Wrongful discharge—Continued, 

Indignity, damages as lecoverable for, § 58, p 469, 
n. 19 

Insolvency of employer as defense to action for, § 
51 

Instiuctions in actions for, § 55 
Insubordination as ground, juiy question m ac* 
tion for, § 54, p 402 

Interest as element ol damages m action for, § 
58, p. 470 

Issues in action for, § 52, p 452 
Jomder of counts, petition m action for, § 52, p 
448 

Jui 7 questions in action for, § 54, pp 469-463 
Justification, 

Buiden of pioof m action for wiongful dis¬ 
charge, § 53, p 454 
Instructions to lury on issue, § 55 
Mattel s in as admissible under general denial, 
§ 52, p 452 

Pleading in action for wrongful discharge, 
§ 52, p 451 

Law questions in actions for, § 54, pp 460-463 
Life exjiectancy, admissibility of evidence as to on 
issue of damages, § 53, p 458 
Limitation of action for, § 49 
Measure of damages, § 58, p 465 

Damages for breach of contiact teiminablc 
on notice, § 58, p 467 

Indefimte or unceitain tcim of employment, 
damages for breach of contiact for, § 58, 
p. 467 

Quantum mciuit, damages recoverable m ac¬ 
tion on, S 58, p 468 

■Stipulated wage as prima facie measure, § 

58, p. 466, n 70 

Mental pam and suffering, damages as recovci- 
able for, S 68, p 469 

Misconduct of employee, pleading as defense to 
action for, § 52, p 451 
Mistake, defense of m action for, § 51 
Mitigation of damages, 

Buiden of pioving matteis in, § 53, p 450 
Diligence in securing other employment, § 

59, pp 473, 474 

Bitot ts to obtain othei employment, § 59, p 

474 

Evidence, § 53* pp 458, 460 
Illness or incapacitation preventing otliei em¬ 
ployment, § 59, p 474 
Instructions to jury, § 55 
Jury question, § 54, p. 4b3 
Negativing matters available to employer in, 
§ 52, p 450 

Other employment as ground, J 50, pp 472-476 
Part time employee, § 59, p 474 
Pleading matters m, § 52, p, 452 
Beasonable diligence in obtaining other em¬ 
ployment to reduce damages, § 59, p 

475 

Salesmen, § 59, p 474 
Statutory provisions, § 50, p 474 
Tender of perfoimance as condition precedent 
to action for wrongful discharge, § 48 
Unemployment insurance, funds received as 
deductible in, § 59, p 473, n. 46 
Nature of remedy for, § 59 


Wrongful discharge—Continued, 

Negativing defenses, declaration, petition or com¬ 
plaint in action foi, § 52, p 450 
Nominal damages, § 58, p 471 
Nonpayment for services, allegations as to as es¬ 
sential, § 52, p 450 

Notice, measure of damages for breach of contiact 
teiminable on, § 58, p 467 
Ofler of. 

Performance as condition precedent to ac¬ 
tion for wrongful discharge, § 48 
Bcemployment as affecting right to damages, 
§ 59, pp 475, 476 

Othei employment as ground for reduction of 
damages, § 59, pp 472-470 
Pam and suffering, damages as rccovciablc for, 
§ 58* p 469 

Part time employee, nutigation of damages, § 59, 
p 474 

Performance, 

Allegations in action for wrongful discharge, 
§ 52, p 459 
Buiden of pioof, 

Issue of performance of services, § 53, p 
454 

■Satisfactory peiformance of duties in ac¬ 
cordance with contract, § 53, p 455 
Evidence os to perfoimance of services in ac¬ 
tion for dischaigc, § 53, p 459 
Jury question as to satisfactory services in 
accordance with contiact, § 54, p 462 
Offei ol poifoimance as condition piecedent 
to action for wrongful discharge, S 
48 

Tender as condition precodont to action for 
wiongful dischaigc, § 48 
Willingness to perfoim. 

Allegations as to, § 52, p 450 
Burden of proof, § 53, p 454 
Evidence in action ioi wrongful dis- 
chaige, § 53, p 459 

Period of hiring, complaint in action foi as re- 
quiied to show, § 52, p 440 
Permaiicut employment, damages recoverable un¬ 
der contract for, § 58, p 467 
Petition iQ action for, § 52, pp 447-151 
Plea in action for, § 52, p 451 
Pleading m action for, § 28(80), p 278, § 52, pp 
447-454 

Evidence admissible under, § 52, pp 452, 453 
Presumptions m actions for, § 53, p 454 
Piofits as lecovciable as damages in action for, 
§ 68, p 470 
Proof, 

Actions for wrongful discharge, § 52, pp 449, 
452 

Damages resulting from breach of contract 
under general allegations, $ 52, p 453 
Punitive damages, § 58, p 471 

Pleading as essential to recovery, § 52, p. 
451 

Quantum meiuit, 

Allegations authorizing recovery on, $ 62, 
p 454 

Measure of damages recoverable m action on, 
§ 58, p. 468 

Recoveiy in action on, § 50 
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Wrongful discharge—Continued, 

Questions ol law and fact in actions for, § 54, pp 
40(M«3 

Race as giound, complaint alleging as sufficient, 

§ 52, p 449, n 70 
Readiness to pcifoiin. 

Allegations as to, § 52, p 4 -jO 
Evidence m action foi wioiigfiil discharge, § 
53, p 459 

Reasonable diligence in obtaining othei emploj- 
incnt to 1 educe damages, § 59, p 475 
Rebuttal cMdeiice, admissibility in action foi, § 
53, p 457 

Reconciliation and letuin to seivice, defense of in 
action for, § 51 

Reduction of damages Afitigation of damages, 
ante, this head 

Rc-employmont, ofler of as affecting light to dam¬ 
ages, § 59, pp 475, 476 

Reinstatement of employee wiongfully discharged, 

§ 46 

Rejection of other employment as affecting right 
to damages, § 59, p 475, n 66 
Release fiom liability executed by employee, 
pleading as essential to be available as de¬ 
fense, § 52, p 451 

Remedies available to employee, § 50 
Reputation, damages as recoverable for iiijuiy to, 
§ 58, p 469 

Review in actions for, § 56 
Right ot action. 

Damages from breach of contract, § 50 
Employee as having light of action foi dam¬ 
ages on contract between employei and 
union, § 28(71), p 251 
Wrongful discharge, action foi, § 48 
Salesman, 

Employed on commission basis, damages re¬ 
coverable, § 58, p. 470 
Mitigation of damages, § 59, p 474 
Sanctioning right, § 48 

•Satisfactory duties or services in accoi dance with 
contract, 

Burden of proof, § 53, p 455 
Jury question, § 54, p 462 
Self employment by dischaigod seivaiit, consid- 
eiation in assessing damages, § 59, p 476 
Shame, damages as recoveiable foi, § 58, p 469, 
n 10 

Special damage, pleading of as es&eutial, § 52, p 
450 

Statutory provisions. 

Accrual of right of action, § 49 
Mitigation of damages. § 59, p 474 
Stipulated wage as prima facie measure of dam¬ 
age, § 58, p 466, n 70 


Wrongful discharge—Continued, 

Sufficiency ot evidence. 

Action tor wiongful discharge, § 63, pp 459, 
460 

Mitigation of damages, § 53, p 460 
Tender of perfoimance as condition precedent to 
action for, § 48 

Time damages aie computed fiom, § 58, p 471 
Toit, pleading in action in, § 52, p 448 
Tiaiispoitation expenses, damages as including, § 
58, p 468, n 94 

Uncertain term of employment, measure of dam¬ 
ages m breach of contract for, § 58, p. 467 
Unemployment msuiance, funds received as de¬ 
ductible m mitigation of damages, § 59, p 473, 
n 46 

Unexpircd teim, recovei-y of stipulated wages for, 
§ 50 

Vacation trip by employee, deduction in computing 
damages recoveiable, § 59, p 474, n 47 
Vacation with pay, light of employee, § 87 
Value of services, admissibility of evidence on is¬ 
sue of damages, § 53, p 457 
Variance in actions for, § 52, p 452 
Voluntary lesignation. 

Defense in action for wrongful discharge, $ 
51 

July question, § 54, p 461 
Wages and other lemuneiation, ante 
Waiver, 

Claim foi damages, acceptance of new em¬ 
ployment for uiiexpiied teim, § 50 
Jury question as to waiver with respect to 
employee's bi-each of contract, § 54, p 
461 

Weight of evidence in action for, § 53, p 459 
Willingness to perform. 

Allegations as to, § 52, p 450 
Burden of showing in action for wrongful 
discharge, § 53, p 454 

Evidence in action for wrongful discharge, 
§ 53, p 459 

Vaid foreman, railroads, fellow servant relation, S 
332, p 1104 

Vaid seivicc employees, carriers, jurisdiction over dis¬ 
putes involving, § 28(74), p 261 
Yardmasteis, 

Fellow servant relation, § 332, p. 1106 
Houis of Service Act, application, § 19 
Year to year employment, termination of relation, § 
30 

Will of either party, i 31, p 413 
Youthful servant. 

Assumption of nsk, ante 

Infants, generally, ante 

Warning and mstructing servant, ante 
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MASTERS’ AND EMPLOYERS’ ASSOCIATIONS 


Actions, § 8 

Admission to membersliip, § 5 

boycott, co-opcratiou lesultmg in, § 2, n 7 

T5y-laws, § 4 

Obligation to conform to, § 5 
Constitution, § 4 

Obligation of member to coiilorm to, § 5 
Corporations, mcmbeiship in association, S ^ 
Definitions, § 1 
Directors, actions by, § 8 
Directors or governors, § 6 
Dissolution, $ 3 
Dues, § 5 

Duties of members, § 5 
Eligibility to membeisbip, § 5 
Expulsion, § 5 
Fines, § 5 

By-laws providing for, § 4 
Incorpoiation, § 2 
International associations, § 2 
Labor unions, agreement with, § 4 
Liabilities of members, § 5 
Local associations, § 2 
Manner of oiganization, § 2 
Means adopted to accomplish object, S 4 
Meetings, § 7 


Membership, § 5 
National associations, § 2 
Natuie, § 1 
Ofiiceis, § 0 

Open shops, powei to older members to maintain, § 4 

Parties, actions by, § 8 

Partnership, 

Membership in as^^oclatlon, § 5 
Status as, § 1 
Powers and liabilities, § 4 
Piesident, action in name of, § 8 
Property, accumulation for promotion of puipo&o, § 1 
Puipose, § 1 

Resignation of membership, § 5 

Restiamt of trade, co-operation resulting in, S 2, n 7 

Bight of organization, § 2 

Shutdowns, by-laws giving right to order, § 4 

Status, § 1 

Surety bond, liability on for violation of lule of 
association, § 5 

Termination of membership, § 5 
Treasurer, action in name of, § 8 
Unincorporated associations, § 2 
Witlidrawal of members, dissolution as effected by, § 
3 

Words and phrases, $ 1 
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MAYHEM 


Admissibility of evidence, prosecutions for, § 10 
Advoiiturc, liability for acts as result of, § 3, p 402 
Ag|;i.ivatod affiay, statutory provisions, § 3, p 462 
Allei cation, defense of injuiy occurriug; m couise of, 
§ 6 

Appeal of mayhem, remedy by, S 7 
Assault with intent to maim, § 4 
EvidciKO in prosecution for, § 10 
InstiucLions to jury m prosecution for, § 11 
Picsumption, § 10 
Attempt to maun, § 5 
Indictment foi, § 9 

Biting, olTense committed by, § 3, p 465 
Ibiideii of proof, prosecutions for, § 10 
Castration, 

Admissibility of evidence as to affairs with othei 
women in prosecution for, § 10, n 6 
Mayhem by, felony, § 3, p 462 
Olfcnse as including, § 3, p 464, n 64 
Chance medley, liability foi acts done by, § 3, p 462 
Common law. 

Definition under, § 1 
Niituie of olfense, § 3, p 462 
Comparisons, § 1 

Conflict, injury inflicted in, § 3, p 464 
Conjunctive allegations, indictment oi information, 
§ 7 

Conspiiacy, 

Jury question, § 11 

Proof of as essential to charge of maiming, § 3, 
p. 462 

Responsibility for offense on theory of, § 2 
Construction, statutoiy provisions, § 3, p 466 
Coiporal abilities, offense os limited to injury dimin¬ 
ishing, § 3, p 464 

Crippling, mayhem as implying, § 3, p 466 
Cutting, 

Indictment, designation of instrument used, | 9 
Oflenso committed by, § 3, p. 465 
Defenses, § 6 

July question, § 11 
Definitions, § 1 

Delibetation, element of, 8 3, p 463 
Disflguiement, 

Element of, § 1 

Indictment or information, allegations as to, § 9 
Statutory piovisions, § 3, p. 464 
Distinctions, § 1 

Ears, biting off part of, 8 3, p 464, n 64 
Elements of olfense, 8 3, pp 462-466 
Equivalents, 8 1 
Evidence, prosecutions for, 8 19 
Extent of injury. 

Indictment or information, allegations as to, 8 9 
Materiality, 8 3, p 465 
Presumption, 8 10 

Weight and sufficiency of evidence, 8 19 
Eyes, putting out or destroying, 8 3, p 464, n 64 
Feloniousness, mdictment, allegations as to, § 9 


Felony, 

Assault with Intent to malm, 8 4 
Common law, ciime as, § 3, p 462 
Female internal oigans, statute as applying to InJuiy 
to, § 2 

Fight, offense committed by, 8 3, p- 462 
Fine, punishment by, § 12 
Geneial verdict, sufficiency, 8 H 
Greater offense, acquittal of on finding of guilty of 
lesser, § 11 

High misdemeanor, statutory provisionb, § 3, p 462 
Impiisonment, punishment by, § 12 
Indictment and infoimation, §§ 7-9, pp 467-470 
Language of statute, charging offense in, 8 8 
Instiuctions to juiy, piosecutions fur, 8 n 
Instiument employed. 

Indictment, allegations as to, 8 9 
Materiality, 8 3, p. 465 
Intent, 

Assault with mtent to malm, 8 4 

Indictment charging offense in language of 
statute, 8 8 
Attempt to maim, 8 5 
Element of, 8 3, p 462 
Indictment, allegations as to, 8 9 
Jury question, 8 11 
Presumptions, 8 10 

Weight and sufficiency of evidence, § 10 
Issues, prosecution for, § 7 
Jomder of offenses, prosecution foi, § 7 
Jury questions, prosecutions for, 8 11 
Language of statute, mdictment chaiging offense in 
language of, § 8 

Law question, prosecutions for, 8 11 

Lesser offense, verdict on finding of guilty of, § 11 

Loco parentis. 

Offense by one standing in, § 2 
Right of one standing m to chastise ab defense, 
86 

Lying in wait. 

Element of, 8 3, p 463 
Indictment, allegations as to, 8 9 
Presumption, § 19 

Male organs, statutes as applying to injury to, 8 2 
Malice, 

Admissibility of evidence as to, 8 19 
Element of, § 3, p 4(i2 
Indictment, allegations as to, 8 9 
Jury question, 8 H 
Piesumption, § 10 

Weight and sufficiency of evidence, § 10 
Manslaughter, death ensuing, indictment in case of, 
89 

Means employed, 

Indictment, allegations as to, 8 9 
Jury question, § 11 
Materiality, § 3, p. 465 
Attempt to maim, 8 5 
Presumptions arising fiom, 8 10 
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Member of body, depriving hnman being of, § 3, p 
401 

Misdemeanor, oflcnse as, § 3, p 462 
Motive, admissibility of evidence as to, § 10 
Murdei, death ensuing, indictment, § 9 
Mutilation, statutoiy piovisious, § 3, p 464 
Mutual consent, liability for injury in fight by, § 3, 
p 462 

Nature of injury, indictment, allegations as to, § 0 
Natuic of offense, § 3, pp 462-466 
Negative averments, indictment or lufoimation, § T 
Oveit act, attempt to maim, § 5 
Peimanent injury. 

Indictment or information, allegations as to, S 0 
Mayhem as implying, § 3, p 466 
Presumption, § 10 

Persons by and upon whom committed, § 2 
Piemeditation, 

Element of, § 3, p 463 
Indictment, allegations as to, § 9 
Juiy question, § 11 
Piesumption, § 10 

Piesumptions, prosecutions for, § 10 
Proof, piosecution lor, § 7 
Punishment, § 12 

Questions of law and fact, pius^cutiuns foi, § 11 
Self-defense, 

As defense to indictment £oi, § 6 
Bui den of pioof, § 10 
Juiy question, § 11 

Weight and sufficiency of eM(]ence, § 10 
Sentence, § 12 

Severance of membei, necessity, § 3, p 465 


Slaves, commission by white man on body of, § 2 
Slitting, offense committed by, § 3, p 465 
Statutorv ptovisions. 

Assault with intent to maim, § 4 
Attempt to maim, § 5 
Gonstiuction, § 3, p 466 

Indictment or iiitoimatioii, chaigitig offense m 
language of statute, § 8 
Natuic ol offense, § 3, p 462 
Punishment, § 12 
Scope of oltense extended by, § 1 
Self-defense, § 6 

Sudden affray, liability for acts as lesuU of, § 3, p 
462 

Siiiplusage, indictment or infoimation, ^ 7 
Testicles, assault ith intent to disable, § 4, p 466, n 
90 

Tiial, prosecution for, § 11 
Unlawfulness, 

Indictment, allegations as to, § 9 
Presumption, § 10 
Vaiiance, piosecution for, § 7 
Veidict, piosecutions foi, § 11 

Weapons, indictment, alternative allegations as to 
weapon used, § 9 

Weight and sufficiency of evidence in prosecutions 
for, § 10 
Willfulness, 

Admissibdity of evidence as to, § 10 
Indictment, allegations as to, § 9 
Piesumption, § 10 

Wounds, mdiclmciit, designation of instiumoiit used, 
§ 9 
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MECHANICS’ LIENS 


Abandonment, 

Contract, 

Abandonment of independent contiact as de¬ 
fense to enfoicement of hen, § 273 
Amount secured by lien, § 175 
Laborers, lights as aaected, S 112 
Presumptions and burden of proof in action 
to eufoice hen wbeie contract abandoned 
by piincipal conti actor, § 308, p 006 
Priority lictween difteient liens in case of 
abandonment by contractor, § 108, P 748 
Sight tu hen, § 06 

Subcontractois, laboieis or materialmen, 
rights as affected, § 112 
Time for filing statement or claim, § 144, p 
C58 

Peifoimaiice of conti'act, question of fact in ac¬ 
tion to enforce lien, § 314, p 095 
Pelation back of hen m case of abandonment of 
work, 5 180 

Right, abaiidoninoiit of, $ 241 
Woik by contractoi, 

Evidence in action to enforce hen, § 310, p 
080 

Deductions for cost of completion, $ 309, 
p 974 

Findings in action to enforce hen, § 316, p 
099 

Liability of suieties on contractoi's bond, S 
259, p 847 

Limitation of action to enfoice hen, § 282, p 
891 

Paity defendant in action to enfoice hen, § 
284, p 909, n 87 

Pcisonal judgment against ownei in favor of 
subcontiactoi, § 331, p 1017 
Presumptions and burden of pi oof in action 
to enforce hen, § 308, p 034 
Priority between different moeliaiiics* hens, | 
198, p 748 

Bight to hen as affected, § 90 
Subcontractors, post 
Subsequent contiact, § 73, p 577 
Sureties on contractor’s bond completing, 
liability of, § 260 

Taking possession by owner affecting time 
for filing claim oi statement, § 142, p 655 
Time for filing claim or statement, § 142, p 
654 

Work by owner, credit against matenalman’s hen 
for amount required to complete work, § 277, 
n 51 

Work by subconti actor, 

Prionty of claim of contractor for work com¬ 
pleted at a loss, § 198, p. 751 

Abatement, 

Enforcement of hen, 

Cancellation oi vacation of notice of hs 
Iiendens, S 289 


Abatement—Continued, 

Enloi cement of hen—Continued, 

Death oi paity, § 273 

Identity ot plaintiffs in both suits, § 266, p. 
875. n 90 

Suit to recovei balance due on contract by pen¬ 
dency of mechanics’ hen suit, g 266, p 874, n. 
85 

Abbreviations, claim or statement of hen. 

Signature for coi-poration, § 106 
Use of abbieviation, § 105, p 707 
Absence, owner from jniisdiction, lapse of time as 
extinguishing light to enforce hen, g 282, p 890, 
n 7 

Acceleiation clause m contiact, default as maturing 
debt to stait time luuning foi filing claim of hen, 
§ 141 

Acceptance of work, 

Completion of woik affecting time for filing daim 
or statement, § 144, p 660 
Time for filing claim or statement, § 144, p 660 
Ovvuei’s acceptance of building, § 142, p 655 
Accommodation paper, conti actor to subcontractor, 
piiority as to lights of lienors, g 213 
Accounts and accounting. 

Bond of contractoi, owner and suicty, g 262, p 
8»w 

Claim or statement, generally, post 
Conditions precedent to enfoicement of hen, g 
268 

Conti actor seeking to acquire hen to owner, § 
130 

Coriectness as question for juiy in action to en¬ 
foice hen, § 314, p. 903 

Evidence in action to enfoice hen, g 809, p 973 
Itemized account, post 

Padded accounts of contiactor, dismissal of bill 
to enforce lien, g 290, p 918, n 37 
Befoience to state accounts in action to enforce 
hPii, g 312 

Subconti actor’s suit for, limitation, | 282, p 890, 
n. 5 

Accnial. §§ 177-182, pp 739-734 

Advances for materials before and after acciual, 
piioiity of mortgage securing, g 205, p 773 
Commencement of hen, acquisition of land after 
commencement of construction, g 177 
Indebtedness, time for, 

Commencement of action to enforce hen, 
§ 282, p 804 

Filing notice or daim of lien, g 141 
Statement in claim or statement, g 152 
Acknowledgment, 

Contract, 

Creating hen, g 81 

Evidence m action to enforce hen, g 309, p. 
970 

Necessity m order to record, g 82, p 587 
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Ac linowlert s;mcnt—Cont i nued, 

CJontrfift—CJontinued, 

Waiver, contract concerning provisions for, 
S 222, p 793, n 82 

Moitgage, eilect on priority over mechanic’s lien, 
§ 200, p 758 
Acquicsconce, 

Consent of owner ns established bv*. § 73, P 578 
Tjotaor, improvements by lessee, § 05, p 501 
Actions, 

Assumpsit, enforcement of hen, § 2G3, p 870 
Bonds or undertakings. 

Contractor’s bond, § 202, pp 8.74-808 
Prevention or discharge of lien, § 230 
Commencement of action, generally, iKist 
Compelling discharge of record, § 240 
Consolidation of actions to enforce liens, post 
Conveyance of premises hefoie or after com¬ 
mencement, § 243, p 81C 

Covenant to indemnify contractor against loss by 
waiver of lien, § 255 

Dedaratory ludipnent, preservation of lien, § 
183, p 735, n 14 

Deposit in couit, determination of right to share 
m. §233 

Deteiminalion of priority between mechanics 
lien and mortgage, § 206 
Enforcement, geneially, post 
Estoppel, bringing of, § 229 
Judgment in mechanics’ hen suit, § 336 
Subcontractor, establishment of claim by judg¬ 
ment as condition precedent m enforcement 
•of hen, § 209 

Waiver of hen by bringing action on claim, § 225 
Addition of parties in action to enforce hen, § 285 
Additional work, laboi or materials Extras, gen- 
eially, poet 
Additions, 

Claim or statement to show 

Building for which turnishcd, § 105, p 701 
Nature of improvement, § IGO 
Filing of one or more claims or statements by 
some claimant, § 133, p 044, n 87 
Priority of hen, 

Building or improvement alone, § 205, p. 
776 

Enhanced value of property, § 205, p. 777 
Bight to hen, § 23 

Separate contracts, time for filmg claim or state¬ 
ment, § 144, p 664^ n 52 

Address, 

Claim or statement setting forth, } 156 
Owner’s address, § 162, p. 690 
Necessity that dLairn or statement be addressed 
to particular person, § 150 

Adequacy of remedy at law, injunction agamst sole 
and foreclosure, § 271 

Administrators Executors and administrators, gen¬ 
erally, post 

Admissibility of evidence. Evidence, generally, post 
Admissions, 

Claim or statement of hen by owner by reading, 
§ 100 

Enforcement of hen, actions for. 

Demurrer, § 305, p 948 
Failure to deny, § 301, p 041 


Advances and advancomonls— 

Eilircct of advance payments on other hen, § 251, 
p S,U 
hloney, § 4i7 

Pleading in action to enforce lion, § 204, p 025, n. 
21 

Prioiity, 

Lieu ns to second mortgage subicct to lii<?t 
mortgage pioviding lor ad\aiiccmoiit, § 
201, p 761 

Mortgage over mechanic’s lien, advances by 
mortgagee, § 205, p 772 

Mortgage to secure fuluie advances, § JO."), 
p 77B 

Surety on contractor’s bond as released by, ad¬ 
vance payments, § 259, p^ 851 
Adverse possession, interest of persons claiming title 
by as subject to lien, § 15 

Advertisement, sale of property to enfoicc hen, no¬ 
tice of, § 341 

Aerial tramways, hen as attadung to, § 21, p 517 
Affidavits, 

Attachment to enforce lien, § 287 
Claim or statement, generally, 

Contractor as paying agioc<i price or rcasonablo 
value, presumptions and burden of proof in 
action to enfoice hen, § 308, p OOG 
Defense, affidavit of. 

Bond of contiactor, action on, § 2G2, p 865 
Entorcement of hen, action lor, §§ 300, 301, 
pp 039-‘J44 

Default ludgmont in disregard of, § 318 
Form and suflicieiicy, § 301, pp 03fM)44 
Ex parte affidavit, 

Discharge of hen after submission of issue to 
referee, § 312 

Evidence in action to cniorce hen, § 300, p 
973, n 56 

False affidavit by owner as to payment, pT.sona1 
hability for unpaid daim, § 2(i3, p 871, n 40 
Notice to owner of intent to cla.m lien, § 126, p 
G33 

Service of notice, removal of affidavit, § 128 
Verification, § 127 

Parol evidence to supply deficiency In affidavit for 
hen, § 309, p 073 

Proof of execution of claim or statement of hen, 
§168 

Service of. 

Notice or copy of claim or statement, § 146 
Notice to owner of intent to daim hen, re¬ 
moval of affidavit, § 128 
Signature, claim or statement of hen, § 16G 
Verification, geneially, post 
After-aoguired title or interest, 

Apphcation of hen, § 193 
Consent of owner, § 57, p 545 
Mortgage of after-acquired property, priority of 
mechame’s hen, § 201, p 759 

Agents, 

Cl um or statement of hen, verification, § 1G7, pp 
700, 712 

Consent of agent, evideuce in action to enforce 
hen, § 310, p 980 
Conti act with agent, 

Cioatioii of lieu, § 59 
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Agonts—CoDtinned, 

Contract wirh agent—Continued, 

EMdence in action to enforce lien, § 309, p. 
071 

Pleading in action to enfoice lien based on, 
§ 294, p 028 

Contractors employed by, § 90 
Husband and wile. 

Contract for improvement on separate prop¬ 
el ty, § 63. p 555 

Judgment against husband as prerequisite to 
foreclosure against wife, § 269, p 877, 
n 25 

Questions of law and fact in action to en¬ 
force lien, § 314, p 995 

Infants, power to contract for improvements, § 
64 

Joint ownei as agent, service of notice of claim 
or statement, { 146, p 666, n 90 
Knowledge of improvement, notice by owner of 
noiiresponsibility, § 84, p 594 
Lessee, 

Lessor’s agent under statute requiring notice 
of claim to owner, § 121, p 626, n 72 
Lien as created against property of lessor, 
§ 65, p 559 

Necessity of notice to owner when lion claimant 
deals with agent of owner, § 121, pp 625, 626 
Notice of intent to claim lien, § 124, pp 628-630, 
§ 126, p 636 
Place of service, § 128 
Signature, i 127 
Waiver of notice, $ 122 

Owner, personal Lability for labor, § 263, p 871, 
n. 40 

Personal Judgment against, § 331, p 1017 
Presumptions and burden of proof in action to 
enforce lien, § 308, p 968 
Ratification of contract, § 52 
Request for further work or materials as ex¬ 
tending time for filing, § 149, p 669, n 34, 
§ 149, p 671 

Service on owner of copy of claim or statement, 
§ 146 
Signature, 

Claim or statement of lien, § 166 
Notice to owner of intent to claim lien, § 127 
Undisclosed principal, party plaintiff in action to 
enforce lien, § 283 

Vendee, improvements by as agent for vendor, 
§ 71, p 575 
Waiver by, § 223 

Notice of intent to daim lien, § 122 
Agreement, 

Extension of time for filing notice or claim of 
hen, § 148 
Owner, post 

Parties as to completion of work, time for filing 
claim or statement, § 144, p 659 
Reference by agreement of parties in action to 
enforce lien, § 312 
Waiver of right by, § 224 
Alterations or repairs, § 22 

Additional work extending time for filing daim 
or statement, § 149, p 669, n 39 
Application of lien to building or improvement 
alone, § 188 


Alterations or repairs—Continued, 

Change of plan*?, relation back of lien, § 180 
Completion of work, extension of time for filing 
claim or statement, § 149, p. 670, n 49 
Consent of owner, 

Amount as affecting, § 52 
Lessor, § 65, p 560 

Damage caused by other persons, extension of 
time for filing claim or statement, § 149, p. 
672 

Filing claim, 

Necessity, § 131, p 640, n 18 
One or more claims or statements, §§ 133, 
134 

Gratuitous work, extcnsiou of time for filing 
daim or statement, § 149, p 670 
Guaranty, work pursuant to as extending time 
for filing claim or statement, § 149, p 072 
Insurance loss sustained, application of lien to 
Insurance fund, agreed to be used for re- 
paiis, § 196, p 747, n 97 
Lessee making, hen for, § 65, p 559 
Machinery, lien as attaching with respect to, § 
28 

Materials furnished for, § 40 
Nature of improvement, claim or statement to 
show, § 160 

Planning work, lien for services in, § 35 
Priority of lien. 

Building or improvement alone, § 205, p 776 
Enhanced value of piopcrty, § 205, p 777 
Protection of persons contributing labor or mate¬ 
rials, § 3, p 496 

Question of fact in action to enforce lien, § 314, p 
994 

Right to hen, § 23 

Separate contracts, time for filing daim or state¬ 
ment, § 144, p 663, n 44 

Two or more buildings, filing one or more claims 
or statements, § 134 

Ambiguities, 

Claim or statement, § 152 

Findings m action to enforce lien, § 316^ p 1000, n 
83 

Amendment, 

Bill of particulars, action to enforce lien, § 294, 
p 934 

Claim or statement, post 

Cure of defect by amendment after tune limited 
for commencing action to enforce lien, § 
282, p 898 

Judgment or decree* proceedings to enforce hen, 
§ 333 

Lis pendens, enforcement of lien, § 289 
Notice, 

Filing of daim or statement, § 146 
Owner, intent to daim hen, § 129 
Parties, expiration of period for commencement 
of action to enforce hen, § 282, p 808 
Pleading in, action to enforce lieu, § 300 
Bill of particulars, § 294, p 934 
Verification of daim or statement of hen, § 70, 
p 718 

Amount, 

Bond or undertaking, prevention or discharge of 
hen, § 236 
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Amount—Continued, 

Claim, 

Connent of owner, effect, S 52 
Contract for improvement, fixing of as es¬ 
sential, § 78 

Evidence in action to enfoice lien, § 309, pp 
973, 985 

Notice to owner of intent to cl,aim lieu to <set 
forth, § 120. p C34 

Presumptions and burden ot ])iooi in action 
to enforce lien, § 308, p JWri 
Question of fact in action to enforce lien, § 
314, p 90G 

Requisite amount, § 51 

Claim or slaleinent of lion. 

Amendment, § 170, p 718 
Amount due or to become due, §§ 153, 154, 
pp 675-C79 

liimitation l)y claim or statement oi amount 
secured, § 172 

Indebtedness of owner to contractoi, piesump- 
tions and burden of proof in action to en¬ 
foice lien, § 808^ p 900 

Judgment oi decree, action to enfoice lien, § 

310, p 1006 

Contoimity to hen statement, § 321 

Land, application of hen, § 186 
Secured, §§ 172-176, pp 721-730 
Abandonment of contract, § 175 
Amount fixed or due under contiacl or sub- 
coiitiact, § 174, pp 722-720 
Filing hen before completion of contiact, § 
174, p 723 

Guarantee of payment by owner to subcon¬ 
tractor or materialmen, § 174, p 725 
Interest, § 176 

Limitation by ownei’s contract with contrac¬ 
tor, § 174, pp 722-726 
Materialmen, 

Aliandonment of contiact by contrac¬ 
tors, § 175 

Contiact witli conlractor fixing amount, 
§ 174, p 725 

Part performance of contiact, § 175 

Pasrment by owner to contractor, § 174, 
p 724 

Persons, 

Contracting directly with owner, § 174, 
p. 722 

Employed by or contracting with subcon- 
tiactors, § 174, p 726 
Not contracting directly with ownei, § 
174, p 723 
Subcontractors, 

Abandonment of contract by conti actor, 
§ 175 

Contract with contractor Axing amount, 
§ 174, p 725 

Value of labor and mateiials, § 173 

Amphitheaters, hen as attaching to, § 21, p 517 
Annulment, actions for, § 240 

Another action pending, procluding finding ot amount 
uiipiiid in action to enfoice hen, § 311, p 989, n 
28 

Answer Plea or answer, generally, post 


Anticipating defenses, pleading, aclioti to eiiJont^ 
hen, § 297 

Appeal and error, § 349 
Costs on, § 354 
Appearance, 

Foreclosure as waivei of defi'ct in claim or 
statement of hen, § 169 

Other proceeding to eiiforoo hen, cniiimeiicemeiit 
of euit within statutory time, § 2R2, p 890 
Application of service in action to enforce lieu, § 
2S0 

Apportioned hen, filing against propeities of different 
owners, § 136 
Appoilionmoiil, 

Buildings or improvements in claim or state- 
ment as to amounts due, S 155 
Claim foi improvements on property of different 
owners, § 180 

Costs, piocceding to enforce lion, $ 350 
Approval,' 

Bond or undeitaking, prevention or discharge of 
hen, § 236 

Work, time for filing claim or statement, § 144, 

p 660 

Appurtenances, 

Burden oi proof in action to enforce hen, § 308, 
p 961 

Fences constructed ojs, hen as attaching, § 21, p 
516 

Statutoiy piovisioiis, § 21, p 514 
Aqueducts, hen for constiuction of, § 21, p 510 
Aibitration, 

Amendment of claim or statement of hen after 
award, § 170, p 718, n 79 
Bond of contractor, provision for as pi eventing 
suit on, § 262, p 855 

Condition precedent to enforcement of hen, § 
208 
Waiver, 

Lien by clause in contract pioviding for arbi- 
tiatiou, § 224, p 797, n 40 
Bevocation of agreement to arbitrate affect¬ 
ing waiver of priority of mechanic’s lien, 
§ 204, p 763. n 23 

Right by submission to arbitration, § 223 
Architects, 

Certificate of architect, generally, post 
Completion of work affecting time for filing claim 
or statement, § 144, p 0^ 

Discharged before completion of building, amount 
secured by lien, § 175 

Notice to owner of intent to claim hen, place of 
service, § 128 

Performance to satisfaction of, § 95 
Request for further work or materials after 
completion of contract, extension of time for 
filing claim or statement, § 149, p 671 
Seivice on owner of intent to claim hen, § 124, 
p 629 

Services rendered as lienable, § 36 
Time for commencement of suit to enforce archi¬ 
tect’s hen, § 282, p 894, n 55 
Artisans, statutory enumeration, § 86 
Ashes, storage or removal, hen ais allowable, § 32 
Assessments, priority of hen over mechanic’s hen, $ 
207, p 779, n 97 
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Assignment, §§ 210-221, pp 787-792 
Building contract, 

Filing and enforcement of lien In name of 
assignee, § 218 
Nov.al ion, § 217 

Ck)ll«itoial security, inchoate hen, § 217 
N.imo in which enforced, § 218 
Comph'tion ot contract, duty of assignee, § 221 
Contract for iinprovements, § 85 
Right of assignee to hen, § 00 
Debt, 

Assignee as party defendant in action to en- 
lorce hen, § 284, p 907 

Due contractor, priority of right of assignee, 
S 211 

Enforcement of lion. 

Assignee, §§ 221, 278 

Inchoate lien, §§ 210, 217 
Paity defendant in action to enfoice, § 
284, p 901, p 906, n 37, p 907 
Pleading in proceedings to enlorce, § 203 
Evidence in action to entoice, § 310, p 076, 
n on 

Interest hy contractor, parties detendaiit in 
action to entoice, § 284, p 910 
Lease, asaignor as necessary party to suit 
to enforce, § 294, p 902, n 64 
Name in which enforced, §§ 218, 220 
Redemption fiom sale in pioceediiigs to en¬ 
force, rights of assignee, § 347, p 1032 
Equil able assignment, § 219, p 790, n 43 
Estoppel of assignor to assert hen, effect, § 221 
Evidence in action to enforce lien, § 310, p 976, 
n 95 

Funds due fiom coiiti actor, priority of assignee 
over mechanics’ lien, § 211 
Inchoate lien, post 

Interest by contractor, parties defendant in ac¬ 
tion to enforce ben, § 284, p 910 
Laborers, assignee’s right of action on bond of 
contractor, § 262, p 856, n 73 
Lease, 

Assignor as necessary party to suit to en¬ 
force lien, § 294, p 902, n 04 
Lien as attaching to interest ot assignee, § 
17 

Pnoiity of mechanics* ben danuant, § 210 
Lien claim for wages, priority over other hen 
claimants, § 198, p 749, n 37 
Materialmen, assignee’s right of action on bond ot 
contractor, { 262, p 856, n 73 
Mortgage, 

Assignee as paity defendant in action to en¬ 
force lion, § 284, p, 906, n. 37, p. 007 
Intervention by assignee m action to enforce 
hen, § 285 

Notice of pendency of action to enforce lien 
to assignee, § 289, n 15 
Priority of mortgage in hands of assignee, 
over mechanic’s hen, § 200, p 753, n 71 
Note taken by contractor foi amount due, tiling 
notice of hen after, § 217 
Parties to suit to enforce hen, assignee as party 
defendant, § 284, p 001, p 906, n 37, p 907 
Payment by ownei to assignoi in good taith after, 
§ 221 


Assignment—Cotinued, 

Perfected lien. 

Name m which enfoiccd, §§ 218, 220 
Right to assign, § 210 
•Security, § 219, p 790, n 40 
Pleadings in proceedings to enforce lien by as¬ 
signee, § 293 

Fimcipal conti actor’s assigmnent, § 85 
Priority of assignee of conti actoi over mechanics’ 
hen, § 211 

Propel ty capable of, as subject to lien, § 15 
Redemiitiou from sale in pioceedmgs to entoice 
lien, lights of assignee, § 347, p 1032 
Rights of assignee, § 221 

Contract for improvement, right to lien, S 
99 

Security, 

Name in which enforced, § 220 
Perfected lien, § 219, n 40 
Simulated hen on homestead, enforcement by as¬ 
signee, § 221 

Undertaking for payment of ludgment as affecting 
light to assign, § 219, p 700, n, 40 
Waivei of light by assignee piior to, effect of, § 
221 

Wilting as essential, § 219 
Assignment for benefit of creditors, 

Enforcement of hen, 

Evidence of right to sue m action to cafoice, 
§ 309, p 960 

Right of assignee for benefit of creditor, S 
278 

Owner, description in claim or statement of lien, 
§ 162, p 691 

Associations, acquisition of lien of property by mem- 
boi of, § 7 

Assumed name, service of process on party under as¬ 
sumed name in action to enforce, § 286, p 913, 
n 61 

Assumpsit, enforcement of lien, § 2G3, p. 870 
Assumption of debt, parties to suit to enforce hen, | 
284, p 902, n 69 
Attachment, 

Ckinveyance of premises after attachment of hen, 
§ 243, p 816 

Enfoi-cemcnt of lien, § 287 

Foreclosure of hen by attachment followed by 
judgment and execution, § 263, p. 869 
Subcontractor’s remedy, § 263, p 869, n 17 
Suit, filing, affecting necessity for fihng claim or 
statement, § 131, p 642, n 54 
Waiver of lien by issuance, § 225 
Attestation of notice to owner of intent to claim lien, 
§ 127 
Attorneys, 

Claim or statement of hen, 

(Signature, § 166 
Verification, § 167, p 709 
Corporation, notice to owner of intent to claim 
hen, § 124, p 630, n 37 
Notice of intent to claim lien, 

Service on owner, g 124, p 629 
Signature, g 127 
Attorney’s fees. 

Amount seeuxed by hen, g 174, p 722 
Bond of contractor, recoveiy against surety, g 
261 
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Attorney's fees—Continued, 

Bond to covei, dvpobit in court to secure discharge 
of lien, § 23.^) 

Enforcement, § 353, pp. 1037-1040 

Extent of pnoiity of lien, S 205, p 772 

Judgment or decree. 

Allowance, § 319, p 1007 

Feisonal judgment, failure to establish hen, 

§ 329 

Payment to subcontractors, etc, set off against 
contractor, § 252 
(Proceedings to enforce lien, { 350 
Retention of contract price or part thereof until 
payment of claims, actions to enforce con¬ 
tract, § 255 

Auditors, reference m action to enforce lien, S 312 

Authentication, 

Contract creating lien, § 81 
Signature to veiillcation of claim or statement of 
hen, § 167, p 713 
Bad faith, 

Evidence in action to enforce hen, § 300, p 975, § 
310, p 987 

Question of fact m action to enforce hen, § 314, p 
994 

Bankniptc y, 

Mateiials furnished, hen for as affected, S 43 
Owner, description in claim or statement of hen, 

§ 162, p (i91 

Time foi g ^ 'I'g notice to owner of intent to claim 
hen, S 125 

Bathtubs, hen as allowable with respect to, § 27 

Beiielicial deviation, deduction in action to enforce 
hen for f.ailurc to construct according to contiact, 
§ 277, p 885, n 42 

Benefits, improvements, benefits to owner as entitling 
claimant to hen, § 57, p 547 

Bill, 

Declaration, bill, petition or complaint, generally, 
post 

Evidence as to whom credit extended m action to 
enforce hen, § 309, p 970 

Bill of exchange by contractor on owner, equitable as¬ 
signment affecting priority of claim, § 211 

Bill of particulars, 

Pleading m action to enforce hen, filing with, § 
294, p 933 

Reference to in claim or statement of hen as to 
services or materials furnished, § 1G5, p 
700 

Blank foim, contract prepared on, construction, § 
83 

Block of buildmgs, application and coverage of hen, § 
189 

Blocks, description of properly m daim or statement 
of lien, § 161, p 087 

Board, hen as allowable, § 48 

Bona fide purchasers. 

Amendment of claim or statement of hen affecting 
right, § 170, p 717 

Failure to flic notice or daim of lien within time, 
§ 139, p 648 

Filing of statement as necessaiy to preserve hen 
against, § 131, p 642 

Lis pendens notice in action to enforce, failure to 
file, i 289, p 918, n. 30 


Bona fide purchasers—Continued, 

Mortgage secuiing advances before and after ac¬ 
crual of mechanic’s hen, priority, § 205, p 
774 

Rights of lienholder as against, § 243, p 817 
Bonds or undertakings, 

•See, also, Security, generally, post 
Action on, 

Bond to prevent oi discharge hen, § 239 
Oonti actor’s bond, § 262 

Assignment of hen, undertaking for payment of 
judgment as affecting right, § 219, p 790, n 
40 

Attorney’s fees, filing to cover on deposit in court 
to secure discharge ot lien, § 233 
Contractors’ bonds or undertakings, post 
Costs, filing bond to cover on deposit in court to 
secure discharge of hen, § 235 
Dehvety of construction notes, release of surety 
as destroying hen, § 241 

Discharge of lien Prevention or discharge of 
hen, generally, post this head 
Efetoppel, 

Bond for payment of claims, estoppel to deny 
mistake, § 257 

Defense in nature of estoppel in action on 
contractor’s bond, § 2G2, p 8G5 
Deny validity of bond to pi event or discharge 
hen, S 230 

Parties to indemnify bond, § 231 
Indemnity against loss or damage in general, S§ 
25G-2G2 

Insufiicienc y of bond, evidence In action to enforce 
hen, § 310, p 97^ n 95 
Limitation of actions, 

Contractor’s bond, action on, § 262, p 862 
Enforcement of hen, as inapplicable on dis¬ 
charge of hen by bond, § 282, p 802 

Parties, 

Action on contractor’s bond, § 262, p. 863 
Conti actors’ bonds, § 257 
Defendant in action to enforce hen, bonds¬ 
men, i 284, p 908, n 81 
Estoppel, parties to indemnity bond, § 231 
Payment of daim, §§ 250-262, pp S38-8o8 
Action on, § 262, pp 854-8G8 
Amount, § 257 

Claims covered, J 259, p 847 
Conditions, § 257 

Conditions precedent to action on, § 262, p. 
855 

Consideiation, § 257 
Construction, $ 258 
•Discharge of surety, § 259, p 848 
Dissolution of contracting firm, liability as 
affected, § 259, p 848 
Effect, § 258 

Estoppel to deny mistake, § 257 
Execubon, § 257 
Failure to exact, § 256 
Filing or recording, § 257 
Law governing, § 258 
Liabilibes on, § 259, pp 845-852 
Paities, § 257 
Release of surebes, § 259 
Requisites and validity, § 257 
Retroacbve constiucbon, § 25S 
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Bonds or undertakings—Continued, 

Payment of claim—Continued, 

Right of action on, § 262, p 854 
Voluntary payments by owner as covered, ( 
259. p 84T 

Perfomiaiice ot contiact, §§ 256-262 

Validity of statute requiring, § 3, pi 497, n 
SO 

Prevention or discharge of lien, §§ 232-239, pp 
80G-S12 


Action on, S 230 

Amendment to hen claim as affecting liabili¬ 
ty of surety. § 238 
Amount, § 236 
Appio\al, § 236 

Attorney’s fees, flhng to cover on deposit in 
court to secure dischaige of lien, S 233 
OancellaUon, § 238 
Condition, § 236 

Condition precedent to action on, § 239 
Consideration, § 236 

Costs, filing to cover on deposit in couit to 
secure discharge of hen. § 235 
Bffect, § 237 

Actions to foreclose hen, S 263| p 868, 
n 12 

Eistoppel to deny validity, § 236 
Evidence in actions on, S 238 
Filing. § 236 
Foim, § 236 

Further or other security, § 232 
Judgment or decree, 

Action on bond or undertaking, { 239 
Against surety, S 319, p 1006 
Justification on approval of surety, S 236 
Liability on, § 238 

Limitation of actions to enforce hen, § 282. pp 
891. 892 

Persons entitled to give, § 234 


Pleading in action on, § 239 
Requisites and validity, § 230 
■Statutory provisions, § 232 
Substitution of security, § 237 
Time for giving, S 235 
Sale of property, stay by givmg, S 340 
Betpoff of judgment on bond against lien, S 276 
Waiver of hen, reliance of bondholders on, § 228 

Bonuses, deduction in detemuning priority of deed of 
trust, § 206, p 771, n 3 

Book accounts, evidence m action to enforce lien, I 
309, p 973 

Bookkeeper, verification of claim or statement of hen, 
§ 167, p 709 

Bookkeeping abbreviations, use m claim or statement 


of hen, S 165, p 707 
Bookkeeping method, evidence of reliance on credit of 
pioperty in action to enforce lien, § 310, p, 977 
Books, recording of claim or statements, § 145 
Boundaries of premises, appointment of commissioner 
to make survey in action to enforce hen, § 313 
Breach of contract, damages for as included within 
hen, 8 54 

Break In transaction, time for filing claim or state¬ 
ment, 8 144. p 663, n. 48 „ ^ 

Breaking land for cultivation, hen as allowable ror, 


8 30 


Bridges, hen for construction of, 8 21, p 516 


Builders, statutory enumeration, 8 36 
Building and loan association, mortgage, priority as 
to mechanic’s hen. 8 201. p 761 
Building committee;, service of notice on owner of 
intent to claim hen, 8 124, p 629 
Buildings or structures. 

Acceptance, time for fihng claim oi statement, 8 
142, p. 655 

Additions, generally, ante 
Alterations or repairs, generally, ante 
Application and coverage of lien, S§ 185-190 
Apportionment in claim or statement of amount 
due as between buildings or improvements, 

8 155 

Block of buildings, application and coverage of 
hen, 8 189 

Cessation of work, extension of time for filing 
claim or statement, § 149. p 070. n 48 
Commencement, 8 22 

Priority of lien over mortgage, 8 200, p 
764 

Relation baede of lien, 8 179 
Completion, 8 22 

Time for filing cdaim or statement, 8 142, pp 
652-050 

Oonstruction or erection, 8 22 

Extent of priority of mortgage m cose of 
several buildings being constructed. 8 
205, p. 772 

Mistake in erection on land of another, ap¬ 
plication of hen to building alone, 8 
188 

Services as required to be performed in, § 
34 

Several buildings under same contract, claim 
or statement of hen to show building for 
which materials furnished, 8 195, p 701 

Contract affecting priority of mechanics' hens as 
against mortgages, § 202 
Defined, 8 21, p 514 
Descripluon, 

•Claim of statement, 8 161, pp 688, 689 
Pleading in proceedmgs to enforce lien, | 
294, p. 923 

Destruction, 8 24 

Attachment of hen to proceeds of insurance, S 
196 

Loss of hen, 8 242 

Distinct or separate from land, application of hen, 
8 188 

Double building, question for Jury in action to en¬ 
force lien, 8 314, p. 904 
Excavation, right to lien, 8 25 
Existence in favor of persons furnishing ma¬ 
terials, 8 1, P 491 
Foundations, 8 25 

Lessee erecting, lien on, 8 65, p. 658 
Lien limited to, subsequent lien on land, 8 244 
Lien separate from land, validity of statute crea^ 
mg, 8 3, p. 498 

Loan contract, flhng affecting priority of mort¬ 
gage, 8 204^ 770 

Machinery, apphcatlon of lien, 8 100 
Mistake in erection on land of another, apphea- 
tion of hen to building alone, 8 188 
Natuie, 8 21, pp. 613^17 
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Bullduags or structares—Contmned, 

New structure, claim or statement to show nSr 
ture of improvement, § IGO 
Occupancy, time for fLliiig duim or statement, § 
142, p G55 

Occupancy by owner as const luclive comple¬ 
tion ol contract, % 144, p G60 
One or more stiuctuies, claim or statement of lien 
to show buildings wheie fuinisheJ or used, 
§ 105, p 701 

Partial destruction, lien as defeated by, S 242 
Partition placed m, lien as attaching to, § 20 
Planning reconstiuction, lien for seivices m, § 

35 

Plans and specifications for, lien of architect, § 

36 

Priority, 

Lien as to building only, § 205, p 775 
Mortgage, § 200, P T54, § 202, § 204, p 770; 

§ 203, pp 772, 775 
Sale, entorcement of lien, § 330 
Questions of law and fact in action to enfoice 
hen, § 314, pp 003, 004 
Bemoval, 

Loss of lien, § 242 
Bight to lien, § 24 
Bight to lien. 

Alterations, additions or repairs, S 23 
Excavation, $ 25 
Removal, § 24 
Sale, enforcement of hen. 

Judgment or decree, provision for sale apart 
from land, § 324 
Priority, § 330 

Title and rights of purchaser, § 345 
■Same lot or pared, filing of single claim, § 134 
Separate lots or parcels, filing of smgle claim, 
§ 134 

Sei vices as icqulied to be performed in construc¬ 
tion or election of, § 34 
Services rendered, generally, post 
Several biiildiugs, 

Application and coverage of hen, § 189 
As single stiucture, appheation of lien, § 189, 
p 743, n 42 

Burden of pi oof of showing building wheie 
mateiials used m action to enforce hen, 
§ 308, p 902 

Erected under same contract, daim or state¬ 
ment of hen to show building for which 
materials furnished, § 105, p 701 
Extent of piiority of mortgage, § 203, p 772 
Filing one or moie daims or statements, f 
134 

Materials furmshed for, evidence in action to 
enforce hen, § 300, p 070, § 310, p 
070 

Single tract of land, time for filing daim oi 
statement, § 144, p. 661 
Several structures, 

Claim 01 statement of hen to show build¬ 
ings where furnished or used, § 105, p 
701 

Filing of single daim against, § 134 
Single building, 

Question tor jury in action to enfoice hen, § 
314, p 004 


Buildings or strnctures^—Continued, 

Single building—Continued, 

Two or more lots, application of lien, § 189 
Specification of building in claim or statement, § 
100 

Statement of claim of hen m daim or statement, 
§ 151 

Supcimiendcnce, hen for services in, § 37 
Architects, § 30 

Two or moic buildings. Several buildings, ante 
tins head 

Uncci tainly as to owner of land on which ei octed, 
filing ot one or moie damis, § 133 
Bui den of pi oof Piesumptions and burden of proof, 
gcneially, post 

Business addicss, setting foilh in daim or statement, 
§ 156 

Canals, application and coveiage of hen, § 187 
Ganccllalion, 

Claim or statement of hen, § 171 
Conti act. 

Presumptions and burden of proof in action 
to enfoice hen, § 308, p 003 
Time for filing oi claim oi statement, § 144, p 
059 

Lease, application of hen to lessor's interest, § 103, 
p 740, n 95 

Mortgage, surrender foi cancellation without limi¬ 
tation affecting piionty, § 204, p 771 
Notice of hs pendens. § 289 
Paitly performed building contract, light of con- 
tiacLor to hen, § 04 
Release of hen, § 246 

Undertaking to discharge hen, tennination of hen 
by lapse of time, § 238 
Capacity to obtain hen, § 7 
Caption, daim or statement of hen, § 150 
Name of contractor, § ICf, p 008, u 17 
OwnoiBhip, showing in, § 102, p 002 
Cm (ling madiiiies, hen, § 28 
Carpenters, etatiitoiy enumeration, § 86 
Gaitmcn, statutory enumeration, § SO 
Cash on delivery, tune for filing claim or statement. 
§ 141, p 632, n 4 

Casualty, destruction of building or impiovement. § 
242 

Caveat of right to hen, notice to prospective purehos- 
ei, § 130, p 040 

Cement socks, charge for as indudcd in hen, § 44 
Cemeteries, 

Lien attaching to structures, § 13 
Roads within, hen as allowable with respect to, 
§31 

Certainty, 

Claim or statement, poet 

Judgment or decree, action to enforce hen, | 310, 
p 1004 

Desciipbon of property, § 320 
Certificate of aclcnowledgment, venficatioii of daim 
or statement of hen required by statute, § 167, 
p 711 

Certificates of architects, engineers or others, 

Condition of payment, burden of proof as to 
(lemiuid and refusal in action to enforce hen, 
§308, p 064 

Condition precedent to enfoicement of hen, § 
208 


1296 



INDEX TO MECHANICS' LIENS 


Certificates of architects, engineers or others—Con¬ 
tinued, 

Contract pioviding for, waiver by owner, § 05 
Delivery of materials, date from which interest 
computed, § 170 

Evidence in action to enforce lien, § 300, p 971, 
§ 310, p 087 

Payment to contractor before givmg, premature 
payment, § 251, p 831 

Pleading, actions to enforce lien, § 204, p 031 
Question of fact as to giving certificate in action 
to enforce hen, § 314, p 90<i 
Subcontractors, compliance with requirement as 
condition precedent to lien, § 113 
Cessation of work or furnishing material, 

Completion of contract, time for filing claim or 
statement, § 144, p 060 
Delation back of lien, § 180 

Time for fding claim or statement, § 144, pp 
G5(M)64 

Change in personnel of contracting fiim, compulation 
ot time tor filing notice oi claim of lieu, § 140 
Change of interest in property. 

Application of hen, § 193 

Oluiin or statement of hen, description of owner, 
§ 1G2, p 694 

Notic'c to owner of intent to daim hen, § 124, 

p 628 

PartiOb to suit to enforce lien, § 284, pp 902, 007 
Change of plans. 

Delation back of hen, § 180 
Tune for filing daim or statement § 144, p 662, 
n 31 

Chaiges for seivices and materials, showing in claim 
or statement of hen, § 165, pp 690-708 
Chaiitable organizations, property subject to hen, 
§12 

Chattel mortgages. 

Priority as to mechanic's hen, § 201, p 750 
Waiver of hen by taking, § 227, p 802 
Checks, payment, presumptions and burden of proof 
in action to enforce hen, § 308, p 067 
Chiistian name unknown, desciiption of owner in 
claim or statement of hen, 8 192, p 603 
Chinch buildings, § 12, § 21, p 513 
Civil law, recognition of hen, § 1, p 405 
Claim or statement, § 130; §§ 150-171, pp 672-721 
Abbreviations, use, § 165, p 707 
Acceptance of building, time for filing daim oi 
statement, § 142, p 655 
Accrual of hen, § 152 
Additions, generally, ante 
Address, 88 150,156, 81G2, p 600 
Agents, 

Signing, 8 166 

Verification, 8 197, pp TOO, 712 
Aid to description, 8 161, p 685 
Alternative description of land, 8 161, p 687, n 7 
Alternative statement of ownership, 8 162, p 602 
Ambiguities,. § 152 
Amendment, 8 170, pp 715-710 

Excessive amount daimed, § 153, p 677, n 61 
Notice of filing, § 146 
Statutory piovisions, 8 4, p 504 

Detroactive operation ot statute author¬ 
izing, 8 5 

Validity, 8 3, p 408 
570 JS-83 


Claim or statement—Continued, 

Amount of claim. 

Amendment as to amount, 8 170, p. 718 
Due or to become due, §§ 153, 164, pp 675- 
670 

Amount secured as limited by daim or state¬ 
ment, § 172 

Apjioitionment of amount dup between build¬ 
ings oi improvements, § 155 
Assignment of hen as dopiiviiig cloinvint of light 
to file, § 217 
Attorneys, 

Signing, 8 166 
Verification, 8 167, p TOO 
Anthentication of signatuic to veilfication, § 167, 
p 713 

Bookkeeper, verification, 8 167, p 760 
Bookkeeping abbreviations, use, 8 165, p 707 
Business address, § 156 
Cancellation, § 171 
Caption, 8 150 

Name of contractor, 8 164^ p 60S, n 37 
Ownership, showing in, 8 1^, P 602 
Ceitainty Definiteness and certainty, post, this 
heading 

Certificate of acknowledgment, verification re¬ 
quited by statute, 8 167, p 711 
Cessation of work, extension of time for filing 
daim or statement, § 149, p 670, n 48 
Change of ownership, description of owner, 8 
162, p 694 

Charge for services or materials, 8 165, pp 600- 
708 

Classification of daims due and not due, 8 152 
Commission of notary, failure to add date of ex¬ 
piration after signature, 8 167i p 713 
Completeness, 8 150 
Computation of claim, 8 165, p 705 
Condition precedent to enforcement of daim, 
statement of persons having claims furnished 
to owner, 8 268 

Confoimity of judgment or decice in proceeding 
to enforce hen, § 321 

Conjunctive statement as to ownership, 8 162, p 
602 

Consti uction, 8 150 

On motion to strike, § 171, p 720, n 4 
Contents, statutory provisions, § 4, p 504 
Contract, showing labor performed or mateiial 
furnished under contract, 8 163 
Corporations, 

Signature, § 166 
Verification, 8 167, p 709 
Costs of proceedings to enforce hen, failure to 
furnish as depriving of right, 8 p 1034, 
n 38 
Ciedits, 

Eiioneous statement of amount due, § 153 
Itemization, 8 165, p 707 
Setting forth, 8 154 
Date, 

Amendment to supply omission, 8 170, p 717 
Filing, 8§ 140, 159 

Evidence in action to enforce hen, 8 
300, p 972, n 32 

One or more claims or statemeutb, 8 ^33 
Mistake, 8 169 


1297 



INDEX TO MECHANICS^ LIENS 


Claim or statement—Continnedp 
Date—Continued, 

Bondenng or fiiinishiiig labor or materials, 
§ 1(<5, p 702 

Defects Errors and defects, post, this heading 
Dcliiiitene*is ,and certainly, § 150 

Amount due or to become due, § 153 
Averments to aid claim or notice void for 
uncertainty as to description, § IGl, p 
G85 

Making more specific, § 170, p 717 
Time of rendering or furnishing labor or 
materials, § 100, p 702 

Demurrer, sufllciency question in action to en¬ 
force lien, § 305, p 

Desciiption of items, tiade teims and abbievia- 
tiona, § 165, p. 707 

Description of property or impiovement, § 161, 
pp CS2-0S9 

Amendment to correct, § 170, p 717 
Application of hen to pioperty not described, 
S 181 

Extrinsic evidence in action to enforce hen, 
§ 309, p 072 

Jnrisilkction of court, § 2S1 
Iklisdcsciiption alFecting application of hen, § 
185, p 7136. n 31 

Musdascription affecting jurisdiction of court 
to enfoice, § 281 

Questions of fact in action to enfoice hen, 
§ 314, p 906 

Description of services or materials furnished, 
§ 165, pp 690-708 
Dischai ge of, § 171 

Discretion of court, striking off claim or state¬ 
ment, § 171 

Double house, apportionment of amount due, § 
155 

Employer, showing name, residence and status 
of employer, S 104 

Encumbrancers, sotting foith names, J 157 
Eirors or defects, §§ 153, 369 

Amendment of claim or statement, S 170, 
pp 715-719 

Amount due or to become due, § 153 
Credits and offsets, § 154 
Description of owner, § 162, p 693 
Description of property, § IGl, p 684 
Filing second claim within time limit, § 133 
Jurat to verification of claim or statement 
of hen, § 167, p 712 
Status of claimant, § 156 
Striking off claim or statement, S 171 
Time of rendering labor or fuiiiishiiig ma¬ 
terial, § 165, p. 702 

Evidence in action to enforce lien, § 309, *p. 971; 
§ 310, p. 983 

Exception to, S 171, p 720, n 1 
Excessive amount, presumptions and burden of 
proof os to fraud or bad faith m action to 
enforce lien, § 306^ p 967 
Exclusion of portions of land covered by hen, 

§161, p 686 

Exhibit as part, § 150 

Extra chaigcs, evidence m action to enforce hen, 
S 310, p 968 


Claim or statement—Continued, 

Extra labor, showing stincture on which work 
performed, § 1(;5, p 701 
Exti as, Itemization, § 165, p 705 
Failiiie to fuinish on demand, forfeiture of hen, 
§241 

Failure to include all land subject to lien, § 
161, p CS6 

Filing and recording, §§ 131-171, pp 63JV-721 
Abandonment of contKict, time lor filing 
statement or claim, g 144, p 058 
Acceptance of work, time for filing claim or 
statemeut, § 144, p 660 

Acceptance or occui>atioii of building, time 
for filing, § 142, p 655 
Accr'i.il or commencement of lion, § 177 
Acciuiil 01 maturity of indebtedness, g 141 
Addicts, g 156 

Altoinati\e reqmrements, § 131, p 612 
Amendment, 

Claim prior to expiration of time for 
filing, § 170, p 710 
Notice of filing, § 140 

Amount duo, necessity of setting forth m 
claim, § 153 

Amount seemed by lien on filing of hen he- 
foie completion of contract, § 174, p 723 
Assignment of inchoate lien 4 s depriving ol 
right, § 217 

Berore or after certain date, § 140 
Cessation of work oi fuiiiislnng of mate- 
iials, affecting time for filing, § 144, pp 
656-664 

Comiiicncomont of limitation of action for 
onfoi cement of lien, § 282, p a03 
Commencement of suit for eiifoi cement of 
hen making filing and recording unnec¬ 
essary, § 131, p 

Commencement of work or of furnishing ma- 
teiials affecting time for filing, § 143 
Completion ol contiact, time for filing claim 
or statement, § 14^ pp 652-656, § 144, 
pp 656-664 

Consliuctive notice to purchaser, § 243, p. 
817, n. 13 

Contiguous lots, one or more claims or state¬ 
ments by same claimant, § 134 
Continuing contracts, tune for filing daim 
Ol statement, § 144, p 661 
Continuance of hen, § 183 
Contiact as essential when not timely filed, 
§52 

Contract or copy, filing with claim or state¬ 
ment, § 163 

Conveyance of premises after filing, § 243, 

p 816 

Copy of notice of lien instead of original, § 
145 

Creating and fixing hen, § 131, p 639 
Cl edits, setting forth m daim, § 154 
Date, evidence in action to enforce hen, § 
309, p 972, n 32 

Defective record as notice, § 145, n 74 
Delay in completion of work, tune for filmg 
daim or statement, § 144, p 661 
Description of property or improvements in 
daim or statement, § 161, pp 682-689 
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GLalm or statement—Continued, 

Film*? and recording—Continued, 

Doing or furnishing further work or in,ate< 
nals, renewal or extension of period for 
filing, S 149, pp 66&-672 
Double house, filing one or more claim or 
statement, § 135 

Due and payable, filing before money pay¬ 
able, § 141 

Bntire or separate contracts, tune for filing, 
§ 144, p 661 
Estoppel of owner, 

On failure to file claim or notice of lien 
within time, § 139, p 649 
To assert lien not filed in time, picsump- 
tions and burden of proof, § 308, p 
968 

Evidence in action to enforce lien, § 300, pp 
971, 972 

Excuses, § 131, p 642 

Extension of period, §§ 148, 149, pp 668-672 
Fee, failure to collect filing or recording fee 
in advance, § 145 

Form and contents of claim or statement, §§ 
150-171, pp 672-721 

Furnishing last material or labor, time for 
filing claim or statement, § 144, p 658 
Index, § 14G 

Indorsing date and time of filing, omis&ion 
by oflSicer, § 146 

Interest, allowance from date of filing, § 176 
Joint notice or claim, § 137 
Iiost work performed, time for filing claim, 
§ 144, p 658 

Loss of prioiity by failure to file, § 204, p 
766 

Minutes of filing, failure to enter by officer, 
§ 145 

Mistake of recording officer, § 145 
Mode and sufficiency of, § 146 
Necessity, § 131, pp 630-643 
Notice of completion, time for filing claim or 
(Statement, § 142, p 656, § 144^ p 660 
Notice of filing or service of copy of claim, 
§ 146 

Notice of intention to file distinguished from 
notice of filing of hen, § 146 
Notice to owner, setting forth in claim or 
statement that notice was given, § 158 
Object of requirement, § 131, pp 630-643 
Offsets, setting forth m claim, § 154 
One or more claims or statements by same 
claimant, §§ 133-136, pp 643-647 
One or more claims or statements by two or 
more claimants, § 137 

Particular persons, necessity as against, § 
131, p 641 

Penalty for failure or refusal to discharge 
record, § 240 
Place for filing, § 138 

Pleading in action to enforce lien, § 204, p 
935 

Premature filing, § 139, p 648 

Substantial completion of contract, § 144, 
p 659 

Presumptions and burden of proof in action 
to enforce lien, § 308, p 964 


Claim or statement—Continued, 

Filing and recording—Continued, 

Priority, 

Creditor, § 210 

Improper filing of mechanics’ lien, § 208 
Lien for purchase price, § 208 
Loss of priority by failure to file, § 204, 
p 766 

Receivership^ priority as to rights or 
claims asserted in, § 214 
Promissory note filed instead of claim or 
statement, S 131, p 643 
Proof of execution, § 167, p 713, n 91 
Properties of different owneis, filing one or 
more claims or statements by same 
claimant, § 136 

Public authorities, additional work to meet 
requirements of as extending time for 
filing, § 149, p 672 

Receiveiiship, priority as to rights or claims 
asserted in, § 214 

Retroactive effect as against mortgages pre¬ 
viously recorded, § 200, p 753, n 75 
Refiling. $ 131, p 641 
Reinscribing lien, § 131, p 641 
Renewal of period, §§ 148, 149, pp 668-672 
Repair of damage caused by other persons, 
extension of time for filing claim or 
statement, § 140, p 672 

Seal or signature of officer to verification, 
§ 107, p 713 

Second lien within time allowed for filing, 
§ 133 

Separate daims against two or more build¬ 
ings or improvements, § 134 
Separate contracts, time for filing claim or 
statement, § 144, p 063 
Service of statement or notice on owner, fil¬ 
ing before serving, § 139, p 640 
Status of claimant, § 131, p 641, § 150 
Time for filing, § 130, p 649 
Single, claim against two or more buildings 
or improvements, § 134 
Striking off claim or statement, § 171 
Subcontractors, § 131, p 641 
Succession in interest of owner or contractor, 
§ 133 

Time, § 139, pp 647-651 

Contract as essential when not timely 
filed, § 52 

Evidence in action to enforce hen, S 310, 
p 084 

Piesumptions and burden of proof in ac¬ 
tion to enforce hen, § 308, p 964 
Questions of law and fact in action to 
enforce lien, § 314, p 905 
Recording by officer after time for filing 
expired, § 145 

Renewal or extension of period, §§ 148, 
149, pp. 668-672 

Showing in claim or statement, § 159 
Statutory provisions, § 4, p 504 
Two or more buildings or improvements, fil¬ 
ing of one or more claims, § 134 
Withdrawal after filing, § 147 
Writing, oath of verification to claim or 
statement, § 167, p 711 


1299 



INDEX TO MECHANICS’ LIENS 


Glaiin or statement—Continued, 

I<'irst and last item of woik poifoimed and ma¬ 
terials furnished, showing, § 105, p TOO 
Foreign affidavit, § 167, p 713 
Foim and contents, §§ 150-171, pp 672-721 
Statutory piovisions, § 4, p 504 
Fraud. 

Misdescription of propoity, § !<>], p 684 
Nonlienable items included, § lOI, p 707 
General lules as to form and coutciiis, § ITO 
Gross Slim, contract for, itemization in claim or 
statement, S 165, p 705 
Improvement, desciiption, § 161, p 688 
Inclusion of too much land in description, S 161, 
p 685 

Indorsement on claim of date of issuance of sum¬ 
mons, § 286, p 914, n 66 
Information and belief, verification on, § 167, p 
712 

Information to be fuinishcd to persons inteiested, 
§ 150 

Interest, § 153 

Intelest of peison named, application of lien, § 
192 

Itemization of work done or materials famished, 
§ 165, p 703 

Amendment to state items of claim, § 170, p 
717, u 56 

Joint owneis, description, § 162, p 603 
Judgment oi decree in pioceeding to eiifoice lien, 
confoimity to, § 321 
Jurat, § 167, p 712 
Language of statute, S 150 
Verification, | 167, p, 711 
Leased property. 

Description of owner, § 162, p 605 
Showing of ownership, § 162, p 602 
Liberal construction, § 150 
Lien as evidenced by, § 1, p 493 
Location of proper^ with icspect to streets or 
other propel ty, § 161, p 686 
Loss, 

Account not itemized, S 165, p 704 
Failure to file or record, § 131, p. 640, n 24 
Failure to state whether credit was given, § 
152 

Omission of credits and offsets, S 154 
Beputed owner described in claim or state¬ 
ment of lien, S 162, p 603 
Lot or tract, Inclusion of too much land in de¬ 
scription, § 161, p 685 

Mamed women, description of owner, § 162, p 
694 

Material furnished, statement, § 165, pp 609-708 

Materials and materialmen, post 

Matters to be stated m, § 150 

Measurement of amount of claim, § 165, p 705 

Mistakes, 

Amount due to become due, S 153 
Credits and offsets, § 154 
Date, S 169 

Description of property, § 161, p 684 
Filing of claim or statement on paitial per¬ 
formance of contract, § 144, p 660 
Name of owner, § 162, p 693 
Name of person with whom contiact made, § 
164 


Claim or statement—Continued, 

Mistakes—Continued, 

Nonlienable items included, ^ 1G5, p 707 
Omission of credits and offsets, § 151 
Becoiding officer in filing oi iccoiiling, § 1^15 
Use of materials in building, description in 
claim or stalemciit, § 161, p. GSO 
Moi images, 

Amendment of claim or statement of lien af¬ 
fecting right of moitgagce, § 170, p 717 
Desei iptioii of owuoi, § 162, p 601 
Misdesciiptwin as to chaiacter of improve- 
luent, ^ 1(>6, p 682, 11 *!« 

Name of mortg.igeo, § 157 
Ownciship of moitgaged piopcrty shown in, 
§ 162, p 091 

StiicLnoss of compliance with statutory le- 
qiiiiLmeats, § 150 

Name, 

Amendment to sliike name impiopcily ap¬ 
pealing, § 70, p 718 

Application of hen to portion named, § 102 
Buildings, desciiption, § ICl, p 688 
Ghiistion name of owner unknown, descrip¬ 
tion in claim or statement of lien, § 162, 
p GD3 

Employoi or conti actor, showing, S 164 
Enciimhianceis oi other lienors, setting forth, 
§ 157 

Form of statement as to ownership, S 162, p 
602 

Index of filing and recording of claims or 
statements, § 145 
Mortgagees, § 157 

Owner of property, § 162, pp 689, 603 
Political subdivision, description of property, 
i 161, p 088 

Setting forth, § 156, S 162, p 689 
Nature, 

Amendment, § 170, p 716 
Improvement, § 160 

New structure, claim oi statement to show nature 
of improvement, § 160 
Nonlienable items included, § 165, p 707 

Evidence in action to enforce lien, § 310, p 
988 

Notary, Jurat, S 167, p 713 
Notice, 

Actual notice by purcbaseis, etc, as cure of 
defects, § 169 

Application to amend claim or statement, S 
170, p 719 

Completion of work, time for filing affected 
by, § 142, p 656, S 144, pp 660, 661 
Exhibit attached to notice as pait of daim 
or statement, { 165, p. 704, n 17 
Failure to state claim Is due as impairing 
notice, % 153 

Omission, amendment of claim or statement 
of lien to supply omission, § 170, p. 717 
Payments to contractor after, § 251, p 830 
Seivice of copy, g 146 

Setting forth toat notice was given to owner, 
§ 158 

Number of days of labor performed to be shown, 
S 163 
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Claim or slatement—Continued, 

Number of lot and block or gov'ernment subdivi¬ 
sion, description of piopeity, § 101, p 087 
Oath, evidence in action to enforce lien, § 309, p 
972 

Objection to defect or iiiogulaiitieb, waiver by 
failure to object, § 109 

Occupation of building, time for filing claim or 
statement, S 142, p Gn5, § 144, p 000 
OfTsol, setting forth, § 154 
Omissions, § 100 

Amendment to supply, § 170, p 717 
Credits and offsets, § 154 
Dollar mark showing value or price of work 
01 mateiial, § 105, p 703 
Extrinsic evidence In action to enforce lien, 

§ 309, p. 972 

Items of hen account, § 105, p 704 
Jurat to verification, § 107, p 712 
Mateiial thing required by contiact, fuither 
work or material as extending time of 
filing, § 149, p 671 

Statement of owneiship, § 102, p 092 

Ycai in claim or statement foi mateuals fui- 
nished, § 105, p 702 

One lot or tract, apportionment of amount due 
from two or more buildings or impiovements, 
§ 155 

One or moie stiuctures, claim or statement of lien 
to show buildings where fuini&hed or used. § 
165, p 701 

Other lienois, names of, § 157 
Other lienors, setting forth names, § 157 
Ownership of propeity, § 162, pp 689-695 
Partial inclusion of land subject to lien, § 161, 

p 686 

Particularity as to work done and material fur¬ 
nished, § 165, p 703 
Partnei&hip, 

Signature, § 106 

Verification befoie paitner who ib notaiy, § 
167, p 710 

Persons before whom veiification made, § 167, p 
710 

Persons claiming lien, necessity of showing, § 156 

Pei sons entitled to verify, § 709 

Pleading, 

Action to enforce lien, amendment, S 306 
Aid to description in claim or statement of 
lien, § 161, p 685 

Political subdivision, description of property, § 

161, p. 688 

Preliminary statement of intention to peifoim la¬ 
bor, etc, filing, § 133 

Presumptions and burden of proof in action to 
enforce lien, f 308, p 964 
Price, showing price of materials furnished, § 165, 
pp 702, 706 

Proceduie for amendment, $ 170, p 718 
Proof of execution, § 168 

Registry law requirements, S 167, p 713, n 
91 

Questions of law and fact in action to enfoice 
lien, § 314, p 995 

Recording, filing and recording, ante, this head¬ 
ing. 


Claim or statement—Continued, 

Residence, § 156 

Employer or contractor, § 164 
Revivor, amendment after discliaige for failure 
to issue summons within time, § 170, p 717 
Sale of property, showing of owiicisliiii, § 102, p 
691 

Same lot or parcel, filing of single claim, § 134 
Seal, signatuie to verification, § 107, p 733 
Separate contracts, statement ot amounts due un¬ 
der each, § 165, p 703 
Separate lots or tracts. 

Apportionment of amount due from two or 
more buildings or improvements, § 155 
Single claim, § 134 

Separate or entiie buildings, desciiption, § 161, p 
689 

Separation of items for labor and mateiial lui- 
nished, § 165, p 703 

Sepal ation of value of labor and mateiials, § 105, 
p 707 

Service of notice on owner, striking off claim for 
failure to serve, § 171 
Seivices perfoimed, § 105, pp 699-708 

Evidence in action to enforce lien, § 310, pp 
983, 984 

Several buildings on single tract of land, time 
for filing claim or statement, § 144, p 001 
Several structures, filing of single claim against, 
§ 134, § 165, p. 701 
Signatuie, § 166; § 107, p 712 

Jurat to veiification, § 167, p 713 
Verification to claim or statement of lien, § 
167, p 712 

Single claim against two or more buildings or im¬ 
provements, appoitionment of amount due, § 
155 
Status, 

Claimant, § 131, p 641; § 139, p 649; § 156 
Employer or contractor, § 164 
Statutory provisions, § 3, p 498, § 4, p 504, § 5 
Streets, location of property in respect of streets, 

§ 161, p 686 

Sti iking off, § 171 

Striking ou^ motion for amendment in answer to 
rule to strike off, § 170, p. 710 
Subscription, § 166 
Surplusage, § 150 

Technical amendment, time for, § 176, p. 716, n 
37 

Technical objections, § 150 
Time, 

Amendment, $ 170, p 716 
Date on which each item was furnished, § 
165, p 706 

Filing and recording, ante, this heading 
Objection to verification, § 167, p. 709 
Rendering or furnishing labor or matciials, 
statement, § 165, p 701 
Statutory provisions^ construction, § 4, p 
504 

T^ade terms, use of, § 166, p 707 
Two 01 more buildings on premises. 

Description, § 161, p 689 
Filing one or more claims or statements, § 
134 
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Claim or statement—Ointlnued, 

Uncertainty as to owner of land on which erected, 
filing of one or more claims, § 183 
Understatement of amount due, S ^33 
Unliquidated credit, omission, § 154 
Unnecessaiy recitals, errors in, § 169 
Use or furnishing for use, necessity of statement, 

§ 163, p 701 
Vacation, § 171 
Value, showing value of, 

Items finnished, § 165, p 706 
Labor peifoimed oi materials furnished, § 
165, p 702 

Variance, pleading in action to enforce lien, § 307, 
p 957 

Venue, statement in Jurat, § 167, p 713 
Verification, § 167, pp 709-713 

Affidavit deemed part of claim or statement, 

§ 150 

Amendment, § 170, p 718 
Pleading in action to enforce lien, § 294, p 
935 

Signature by affiant, § 106, § 167, p 712 
Waiver of defects ot iiiegulaiitics, § 1C9 
Willful and intentional ovei statement of amount 
due, § 153 

Withdrawal after filing, § 147 

Glasses entitled to lien, S 86 
Money due contractor, § 115 
Pleading, action to enforce hen, $ 296 
Glean hands doctrine, enforcement of lien, § 264, n 
55 

Glencal error, verification of claim or statement of 
hen, § 167, p. 711 
Clerks, 

Laborer, teim as including, § 88 
Seivice on owner of intent to claim lien, j 124, 
p. 629 

Olerlts of courts. 

Filing of notice or claim, § 138 
Service of notice to owner of intent to claim hen 
by filing in clerk's office, § 128 

Cloud on title. 

Enforcement of hen, Judgment or decree, § 335 
Injunction against foreclosure sale to pi event, § 
271 

Goal, generation of power for opeiation of machineiy 
used in constiuction or impiovement work, § 44 
GofTerdams, materials entering into, § 44 
Goke ovens, hen on, § 21, p 517 
Collateral attack, judgment or decree, enforcement of 
hen, § 334 

Collateral secunty Security, generally, post 

College buildmgs, Hen on, § 12 

Collusion, 

Delivery to revive hen lost by failure to give no¬ 
tice to owner within specified tune, § 125 
Judgment or decree enforcing lien, collateral at¬ 
tack on ground of, { 334 
Payments to contractor. 

Lien of others as affected, § 251, p 832 
Presumptions and burden of pioof in action 
to enforce lien, § 308, p 966 

Commencement of action to enforce hens, S§ ^77- 
182, pp 73Q-734 

Accrual or commencement of hen, S 177 


Commencement of action to enforce liens—Continued, 
Conveyance of piemibes before or attei, ^ 243, p 
816 

Date of attachment as determining time for, § 
287, p 916, n 00 

Piling of claim unnecessaiy after commencement, 

§ 131, p 642 

Interest allowed from time of commencement, S 
176 

Issuance of summons, § 286, p 914, n 68 

Loss of piiuiity by failure to commcnc'e in time, 

§ 204, p 767 

Notice to ownei of intent to claim lien dispensing 
with by commencing, § 121, p 627 
Prcser\ation of hen, § 183 
Revival oi continuance of lien, § 183 
Commencement of work or fuinisliiiig of mateiial, 
Commencement of lien, § 179, p 731, n 53 
Commencement of limitations foi action to en¬ 
force hen, § 282, p 893 
Priority of lion over moitgagc, § 200, p 754 
Relation back of hen, § 179 
Right to lien, § 22 
Time, 

Filing claim or statement, § 143 
Notice to owner of intent to claim lien, $ 125 
Commission, 

Lien as allowable for, § 40 
Notary, failuie to add date of evpnotioii after 
signature ol iiotaiy to claim oi statement of 
hen, § 107, p 713 

Common enterprise, mortgage given to complete 
building, piioiity ol lion and mottgage, § 201, p 
760 

Common law, hen as in doiogation of, § 1, p 494 
Community inteicst, desci ititiou of ownei in chum or 
statement of hen, § 1(>2, p G94 
Community property, 

Material furnished for, judgment against hus¬ 
band, § 331, p 1018 

Parties defendant in suit to enforce hen, § 281, 
pp 904, 919, n 2 

Power to subject to hen foi impiovement, § 63, p 
553 

Compelling enfoi cement, § 270 

Compensation, socuiity foi to poisons contiibuting 
labor or matciial, § 3, p 496 
Complaint Dcclaiation, bill, petition or complaint, 
generally, post 

Completion of work or contiact. 

Assignment of lien, duty of assignee, S 221 
Commencement of period within whuh action to 
enfoi ce lien must be instituted, § 282, p 
894 

Conti adictory findings in action to enforce hen, 
§ 316, p 1001 

Declaiations of owner os evidence of estoppel m 
action to enforc^c hen, § 309, p 975 
Deductions for, evidence in action to enforce 
lien, § 309, p 974 

D^ay aftccting time for filing claim or state¬ 
ment, § 144, p 661 

Delivery of materials after, hen as allowable^ § 
43, p 534, u 87 
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Oomplotion of work or conti act—CJontmucrt, 

Evidence in action to enforce lien, § 300, p 973, 

§ 310, p 9S3 

Deductions for completion, S 310, p 987 
Indebtedness of owner to contractor, § 310, p 
9S6 

Filing of claim within time, presumptions and 
burden of proof, § 308, p 904 
Pleading, action to enfoice lien, § 294, p 930 
Presumptions and burden of pioof as to deduc¬ 
tions for in action to enforce lien, § 308, p 
9G6 

Sepal ate contract, time for filing daim or state¬ 
ment, § 144, p 6G4 I 

Suiety on contractor’s bond, liability of, § 260 | 

Time, 

Filing claim or statement, § 144, p 65(M)G4 
Notice to owner of mtent to claim lieu, § 125 

Compromise and settlement General settlement, 
generally, post 

Compulsoiy order of reference, enforcement of lien, § 
312 

Concealment, estoppel as to pnority against mort¬ 
gagee, § 204, p 769 
Conclusiveness, 

Findings in action to enforce lien, § 316, p 1001 
Judgment oi decree enfoiomg lien, § 334 
Coiiciete foims or molds, mateiials furnished and 
used in making, § 44 

Concurrent remedies for enfoi cement, § 266 
Conditional consent of ownei, § 73, p 579 
Conditional sales, 

Pnoiity between conditional seller and lienoi, 
presumptions and buiden of proof in action 
to enfoice hen, § 308, p 968, n 73 
Property sold under as subject to lien, § 15 
Seller’s right to hen, § 89, p 600, n 75 

Conditions, bond given to discharge hen, § 236 
Conditions precedent, 

Enfoi cement of hen, § 268 

Judgment in action to enforce lien, entry of, § 332 
Confession of judgment, pioceeding to enfoice lien, 

§ 318 

Confirmation, sale in proceeding to enforce hen, § 342 
Conflict of laws, § 2 

Bond of contractor, § 258 

Right of action on, § 262, p 860 
Enforcement of hen, § 263, p 870 

Consent of defendant to amendment of complamt 
obviating necessity of amending <daim or state¬ 
ment of hen, f 170, p 717 
Consent of owners, §§ 52-85, pp 641-697 

Acquiescence as sufficient to establish, { 73, p. 
578 

After-acquired title, § 57, p 645 
Amount of daim, § 52 

Burden of proof m action to enforce lien, § 308^ 
pp 962, 963 

Claim or statement of lien to show, § 163 
Conditional consent, § 73, p 579 
Contract as essential in re^ct of improvement 
made with, § 52 
Gotenant, S 69 

Denial of, answer In action to enforce lien, § 301, 
p 941 

Effect, §3 52-^5, pp 641-544 


Consent of owners—Continued, 

Equitable owner, § 70 

Presumptions and buidon of proof In action 
to enforce hen, § 308, p 9G3 
Establishment of hen, § 57, pp 545-548 
Estate or interest lequiied, § 57, p 545 
Estoppel, § 57, p 548 

Failure to give notice of nonreftponsibihty, 

§ 84. p 691 

Evidence in action to enforce hen, § 309, p 970; 

§ 310, p 979 

Piesumptiuus and burden of proof, § 308, p 
962 

Foim, § 73, pp 677-680 
Homestead, § 73, p 579 
Husband oi wife, § 63, pp 552-657 
Implied consent, § 73, p. 578 
Inf«mts, § 64 

Knowledge of Improvement, 3 73, p 578 
Notice of nonresponsibility, § 84, p 593 
Lease provisions, compliance with, 3 65, p 566 
Lessee making improvements, notice by owner of 
noni'esponsibihty, 3 84, p 592 
Lessor, § 65, p 559 
Meeting of minds, 5 73, p 578 
Mortgagees. S 68 
Necessity, 33 52-65, PP 541-644 
Notice of nonresponsibility, 3 84, pp 690-506 
Personal liability, 6 52 

Persons authoiized to consent, §3 56-72, pp 544- 
576 

Pleading, proceedings to enforce hen, 3 294, p 
026 

Denial of, 3 301, p 941 

Presumptions and burden of proof in action to 
enforce hen, 3 308, pp 902, 963 
Failure to give notice of nomesponsibility, 5 
84, p 591 

Qualified consent, § 73, p 579 
Question of fact in action to enforce hen, 3 314, 
p 994 

Request, 3 73, p 579 

Requisites and sufficiency, 3 73, pp 577-580 
Simple or dry trust, 3 70 
Statutory notice of nonresponsibility, 3 84, pp 
59(H596 

Statutory restiictlon, 3 56 

Trespasser, acquisition of lien, 3 57, p 545, n. 55 
Vendor, 3 71, p 569 

Impiovements by vendee, 3 71, p 574 
Waiver, lease provisions, 3 66, p 566 
Wntmg, 3 76 

I Notice by owner of nonre^nsibility, 3 84, p 

504 

Consideration, 

Bond by owner to dissolve hen, seal as importing, 
3 236 

Bond of contractor, 3 267 

Pleading want of as defense, 3 262, p 865 
Failure of consideration affecting priority of me¬ 
chanic’s hen and mortgage, § 203, p 764, n 10 
Moitgage failing to state true consideiation, 
pnoiity as to mechanic’s hen, 3 201, p 759, 
n 35 

Personal liability for lien, 3 263^ p. 871, n. 47 
Release of hen, 3 246 
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Ck>iisideration—Omtinued, 

Waiver, § 223 

Ri^L to pnority of mechanics’ liens as to 
mortgage, $ 204, p 70r», n 21 
Consolidation, of actions to enfoicc lieu, J 272 
CoiibtriicLion of pleading, § 293 
Costs, § 3G1 
Ibsucs, § 307, p 955 

Consolidation of lieu claims, vcidict and findings in 
action to enfoicc lien, § 310, p 1000 
Conspiiacy to defiaud conUactoi, CMdciice m action 
to enforce lien, § 310, p 988 
Constitutional provisions, §§ 3-0, pp 495~506 
Const luction, § 4, p 502 
Creation of lion, § 1, pp 401, 403 
Extension of light to lien cif'atcd hy, power of 
legislature, § 3, p 498 
Homestead, 

Acquisition of lien against, § 33 
Conti act Cl eating lieu, § 03, p 553 
Exemption liom lieu, § 14 
Mai lied women, ooiitiact foi impiovemcnt as 
subjecting to lien, § 03, p 554 
Origin in, § 1. P 493 
Pei sons entitled to lien, § 86 
Public seiviCG cotpoiations, lien as attaduug to 
pioperty of, § 11 
Waiver, § 222 
Consti action, 

Conti act for improvement, § 83 
Stipulation against lien, § 109 
Pleading, enforcement pioceeding, § 293 
Release of lien, § 246 
Statutory provisions, § 4, pp 499-505 
Constiuction loan, pi orating proceeds affecting piior- 
ity between moitgages and mechanics’ liens, § 
199, p 751, n 62 

Constiuctive completion of building or impiovement, 
time for filing of claim or statement, § 142, p G54 
Constiuctive knowledge. 

Lease provisions, poison contracting with lessee 
as chaiged with, § 65, p. 563 
Notice of nonresponsibility by owner having, § 
84, p. 593 

Constiuctive notice. 

Claim or statement of lien, desciiption of piop- 
city, § 161, p 683, n 64 
Conti act, filing, § 132 
Enf 01 cement of lien, lis pendens, § 280 
Moitgagee acquiiing lien during pi ogress of con¬ 
stiuction, § 200, p 755 

Priority between mechanic’s lion and other lien 
or eucumbiance, §§ 202, 207 
Puichasois, lien as affected, § 243, p. 817 
Withdiawol of claim or statement after filing, 
§ 147 

Constructive possession, contract creating hen, per¬ 
son making, § 58 

Constructive scivice of notice to owner of intent to 
claim lien, § 128 

Contest, enforcement of lien, persons entitled, §§ 
279, 280 

Lienholders, presumptions and burden of proof 
in action to eufoice Uen, § 308, p OGl, ii 59 
Contiguous lots, miug one oi more daims oi state¬ 
ments, §§ 134, 130 

Continuance of action to enforce lien, S 311 


Continuance of lien, § 183 

Sciie facias to continue, § 283 
Continuing contract oi transaction, 

Labor oi material furnished under, time of at¬ 
tachment oi lien, § 181 

Scpaialc contiiicts, Uiiie lor filing claim or state¬ 
ment, § 144, p G03 

Time for filing claim or statement, § 144, p 661 
Conti actois. 

Abandonment of coutiact or woik Abandon¬ 
ment, gcneially, ante 

Acceptance of Imiklnig by ownci, time loi filing 
claim or statement, § 142, p 650, n 52 
AdvaiK*os to, § 47 

Surety on contmctoi’s bond as relOcised by, 
§ 259, p 851 

Amount due from owner, presumptions and bui- 
den of pioof in action to oiiloicc hen, § 308, 
p 966 

Amount secured l)y hen as aiuouiit fixed or due 
midei c-outract, § 174, pp 722-726 
Assigiiniciits, gcneially, ante 
Attoiucy’s foes, liability for, § 353, p 1040 
Balance duo to, lion oi subcontiactois, matcnal- 
iiieii and laboicis, 114-117, p G19-022 
Bankruptcy, time for giving notic'c to owner of 
intent to claim hen, § 125 
Bonds or undei takings Conti actors’ bonds or 

undertakings, post 

Claim or statement. gonoraUv auto 
Co-contiactors, naming in claim oi statement of 
hen, § 164 

Gomplelion at loss of woik abandoned by sub- 
conti actor, pnoiity of hen, § 198, p 751 
Completion of woik by ownci, light to hen, § 96 
Conspiracy to defiaud contiiiclor, evidence in ac¬ 
tion to enforce lien, § 310, p 988 
Contest of enforcement of hen of sulicontiactoi, 
§ 280 

Cioss-coniplamt in action to cnroice hen, § 302 
Day laboi, term as including, § 00 
Death after completion of woik, light of subcon- 
tiactois, etc, to hen, § 97 
Default, sct-olf against claim of mibcontiacloi, 
laborei, or materialman m eiiioicement of 
hen, § 277 

Defective work, light to hen as aifcctcd, § 05 
Defendant in action to cnfoic'c lien, cross bill 
01 cioss-Gomplamt, § 302 
Defined, § 09 

Depaituro fiom terms of contract, light to lien, 
§ 95 

Dcsigiintion of hens of, § 1, p 491 
Discoiitinuancc of woik, § 96 
Diversion of mutenuls to another project, lien 
as affected, S 43 

Employees of, light to hen, § 100 
Estoptiel to assort lien, § 229 
Foiioitiiio of light to lien, abandonment of work,. 
§ 96 

Guaranty, 

Amouut secuied by lieu on nonfulfillment of 
guaranty, § 175 

Question for piiy in action to enforce lien, 
§ 311, p 993 

Guauuity bonds Conti actors’ bonds or undertak¬ 
ing, generally, post 
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Ck)ntractors—Continued, 

Incoipoiation during perfoimance of contract, 
right to hen as affected, § S5 
Indebtedness of owner to contractor, evidence in 
action to enforce lien, § 300, p 074, § 310, p 
086 

Indemnity bond Conti actoi s’ bonds or iindei- 
takings, ante 

Journeyman, term as including, § 00 
Judgment against, action by subcontractor to en¬ 
force hen, § 320 

Labor furnished by, nght to lien, § 91 
Labor, persons furnishing as entitled to hen, § 
104 

Laborer, light to lien as, § 88 
La1)oieis employed by, nght to hen, § 07 
Lessee, tetm as including, § 00 
Limiting hen to, contract piovidr.ig, § 81 
Materials and mateiialmen, post 
Mechanic, teim as Including, § 87 
Modification of contiact as affecting right to 
hen, § 03 

Money due to, hen of subcontractois, matciial- 
men, or laboreis, §§ 114r-117, pp 619-622 
Mortgage given to, priority of mechanic's lien, § 
201, p, 760 

Notice to owner, § 121, p. 026 
Onginal contractor. 

Defined, S 90 

Notice of intent to claim hen, § 121, p 620, 
n 72, § 124, p. 628 

Process in action to enforce hen, § 280 
Time for filing claim or statement, § 139, p 
050 

Pait pciformance, amount secured by hen, § 175 
Paitics, 

Action to enforce lien, § 284, p 908 
Compelling enfoi cement of hens, § 270 
Payment, generally, post 

Peifoimance of contract, light to hen, as depend¬ 
ent on, § 95 

Peisonol judgment against, $ 331, p. 1016 
Failuie to establish hen, § 329 
Personal liability for payment of claim, § 203, p 
871, 872 

Planning work, lien for services in, § 35 
Postponement of rights of principal contractois 
to those of other claimants, § 108, p 749 
Principal contractor defined, § 90 
Piiority of hens on amount or money due con¬ 
tractor, § 198, p 750; § 210 
Piocess on in action to enforce hen, § 286 
Profit on labor and mateiial furnished by, light 
to hen, § 91 

Promise to pay hen claims, personal liability, § 
203, p 872, n. 50 

Purchaser, term as indudmg, § 90 
Reduction of claim of, payment to subconti actors, 
etc, § 252 

Release, waiver of own hen by ogieement to fur¬ 
nish, § 224 

Reliance on ciedit of, question for jury in action 
to enforce hen, S 314, p 993 
Rescission of contract as affecting right to hen, 
S 94 

Right to lien, §$ 90-90, pp 602-007 


Contractors—Continued, 

Several geneial contractors, parties defendant 
in enforcement of hen, § 284, p 910 
Statement or account to owner by one seeking 
to acquire lien, § 130 
Stipulation of contract as to hen, § 92 
Subcontractors, generally, post 
Succession in interest, filing one or more claims 
or statements, § 133 
Successors m interest, § 85 
Supervision, hen foi sei vices in, § 37 
Time, 

Filing claim or statement, § 139, pp 649, 650 
Notice to owner of intent to claim hen, § 125 
Peiformonce, right to hen as altected, § 95 
Trust funds, application of paymeat, § 248 
Vendor, term os including, § 90 
Waiver of lien, §§ 222 224 
Work shop or yard of, hen as allowable for woik 
done in, f 39 

Conti actors’ bonds or undertakings, §§ 250-202, pp 
83S-n868 

Absolute obligation, § 258 

Accounting between owner and surety, § 262, p 
855 

Action on, § 262, pp 854-868 
Advance payments by owner as releasing surety, 
§ 259, p 851 

Alteiation of building contiact, dischaige or re¬ 
lease of suiety, § 259, p 850 
Amount, § 257 

Answer in action on, § 202, p 8G5 
Arbitration provision, § 262, p 855 
Benefits limited to owner, § 262, p 859 
Burden of proof in actions on, § 262, p 807 
Change in personnel of contracting firm, liability 
as affected, § 259, p 848 

Claimants as necessary parties to action on, § 262, 
p 863 

Claims covered by, § 259, p 847 
Complaint in action on, § 262, p 805 
Conditions, § 257 

Conditions precedent to action on, § 262, p 855 
Consideration, § 257 

Pleading want of as defense, § 262, p 805 
Construction, § 258 

Cross-complaint by surety hen, §§ 270, 302 
Declaration in action on, § 202, p 805 
Defenses in action on, § 202, p 803 
Departure from contract, discharge or release of 
surety, § 250 p 850 

Diiect payment by owner to claimant as relieving 
suiety to extent thereof, § 259, p 851 
Discharge of suiety, § 259, pp. 848, 850, 861 
Dissolution of contracting firm, liability as affect¬ 
ed, § 259, p 848 

Duration of surety’s responsibility, { 259, p 
840 

Effect of, S 258 

Enforcement of habihty, § 262, p 862 
Estoppel, § 262, p. 865 
Deny mistake, § 257 
Pleading, § 262, p 865 
Evidence m action on, § 262, p 866 
Execution, $ 257 
Failure to exact, § 256 
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Oonti actors* bonds or undertakings—Continued, 
Filing or recuKliiig, § 1157 

Failme to lile, pleading in action to furcclose 
lien § 294, p 932 ^ 

Findings in action on, § 262, p 867 
Foim of action on, § 2G2, p SG2 
Function of, S 2SS 

liistiuctions to juiy in actions on, § 262, p 8G7 
Intel vention in action on, § 2G2, p 803 
•Suiety, § 285 

Issues in action on, S 262, p 806 

Joinder of paities in action on, § 202, p 863 

Judgment in action on, § 202, p 808 

Juiy questions in action on, § 202, p 807 

Laborers, 

Parties to action on, § 202, p 863 
Right of action on, § 262, p 855 

Laches as defense in action on, S 202, p 863 
Law governing, § 258 

Remedy of materialman on bond ghen in 
othei state, § 263, p 870 

Liabilities on, § 250, pp 845-852; § 260 
Limit of rccoveiy, § 201 
Limitation of action, § 202, p 862 
Loss of rental by reason of delay, recovery against 
surety, § 201 

Materials and materialmen, post 
Measure of recovoiy on, § 2G1 
New trial in action on, § 202, p 868 
Notice to surety, effect of failiite to give, S 250, 
p. 840 

(Parties to action on, § 257; S P 803 
(Sureties, § 284, p 008 

Payment to conti actor by owner as lelcasing suic- 
ty, § 259, p 850 

Pleading in action on, S 202, p 805 
Presumptions in action on, § 262, p 867 
Prevention or dischaige of lien, § 234 
Piionty, rights of suieiies completing contract, 
§ 215 

Privity between materialman and surety, § 262, 
p 859 

Proof m action on, § 2G2, p 866 
Release of sureties, S 259, p. 848 
Requisites and validity, § 257 
Retroactive construction, § 258 
Right of action on, S 202, p 854 
iSot off m action on, $ 202, p 800 
Subcontractors, 

Complaint in action by, § 202, p 805 
Parties to action on, § 262, p 863 
Right of action on, § 262, p 855 

■Surety completing work, liability of, { 200 

Time to sue on, { 202, p 802 

Trial of actions on, S 262, p 867 

Variance in action on, § 202, p 806 

Verdict in action on, § 262, p. 8G7 

Voluntary payment by owner as covered, S 259, p 

847 

Waiver of claims against owner, liabihty of suie- 
tics as to materialmen as aflectcd, { 259, p 

848 

Contracts, §§ 52-85, pp 641-597 
Abandonment, ante 

Absence of contract, time for filing claim or state¬ 
ment, i 144, p 657, n. 64 


Contracts—Continued, 

Acceleration clause, default under ns matin ing 
debt affectuig tune tor filing claim of lien, § 
141 

Acknowledgment, § 81; S 82, p 587 
Actual possession, person making, 58 
Adniiiiistiatois, powci to enter iiiln, § <;i 
AIlci-acquired title, cieaDon of lien, § 07, p Oil 
Agents, 

Creation of lien by, § 59 
XiMdcnce in action to enforce Len, § 309, p 
971 

Husband contracting foi impro\oment on 
piopcily of wife, § 63, p 555 
Amount of claim, fishing of as essential, § 78 
Amount oi lieu us limited by puce lixcd in con¬ 
tract, S 174, p 722 

Architects, lien for services under, § 36 
Assignment, § 85 

Filing aud enfoi cement of lien in name of 
assignee, § 218 
Novation, § 217 
Right of assignee to hen, § 00 
Assumpsit on contract foi culoii'cmcnt of lien, 
§ 203, p 870 

Attachmeiil of copy to notice to owner of intent to 
claim lieu, § 126, p 635 
Authcutication, § 81 

Blank loim, constiuction of conti act prcpaicd on, 
§ 83 

Bond of conti actor, constiuction in connection 
Witli, § 258 

Breach of, damages for as included within lien, 
§ 54 

Cancellation, 

Presumptions and burden of pi oof in action 
to enforce lien, § 308, p 903 
Tune for filing claim or slutemoiit, § 144, p 
659 

Capacity of owner, $ 56 
Cohtiiis que trust, § 70 
Claim or statement of hen, 

Date on which each particular item was fur- 
lushed, showing, § 165, p 706 
Necessity of filing and recording where con¬ 
tract not recorded, § 331, p 641 
Showing labor performed or maleriai fur¬ 
nished under contract, § 163 
Community propcity, § 63, p 553 
Completion of contract Completion of woik or 
contract, ante 

■Consent of owner, contracts made with, § 52 
Constiuction, § 83 

Stipulation against lion, § 109 
CoDstiuctive pobtsession, porsoa making, § 58 
Continuance of lien on relation back to date of 
contract, § 183 
Continuing conti act, 

Extent of priority of hen, § 205, p 771 
Labor or mateiial furmshed under, lime of 
commencement of hen, § 181 
Time for filing claim or statement, S 144, p 
061 

Corporations, power to enter into, g 00 
Cost ot imi>rovements, lease provisions, § 65j p 
504 

Cost plus contracts, post 
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Oontracta—Oontinxied, 

Creatiou ot lien by, S 1, P 495 
Damages for bieach, § 54 
Death of owner before lecoid, § 82, p 589 
Defined, § 144, p 67)0, n 82 
Delay in performance, evidence in action to en¬ 
force lien, § 309, p 975 

Denial of, answer m action to enforce lien, § 301, 
p 941 

Description of improvement, labor and materials, 

§ 77 

Descnption of land, § 76 

Dissolution of coiporation, contiact after, § 60 
Diy Liust, equitable owner of pioperty, § 70 
Duplicate, filing or recording, § 82, p 587 
Effect of, §§ 52-55, pp 541-644 , 

Entile and separate contracts, time for filing | 
claims or statements, § 144, p 6G1 
Entile contract for impiovements on separate 
buildings, application of lien, § 189 
Equitable title, creation of lien by contract with 
owner of, § 67, p 547 
Estate or Interest required, § 67, p 545 
Estoppel, 

Agency, § 59 

<Jreation of lien by, § 57, p 548 
Elvidence in action to enforce Len, § 309, pp 070, 
971, 973 

Executois, power to enter into, § 61 
Exhaustion of power of owner to enter into, § 
56 

Extras as included in, § 53 

Failure to file or record, effect of, § 82, p 589 

Filing, § 82. pp 586-589; §§ 107, 132 

Copy with claim or statement of lien, § 163 
Failure to file, § 85 

Lien before completion of contract, amount se¬ 
cured, § 174, p 723 

With statement or claim of lien, § 163 
Foreign state, contract made in, § 74 
Form, § 73, p 676 
General agency, § 59 

Gross sum, itemization m claim or statement of 
lien, § 165, p 705 
Guaranty, 

Amount secuied by lien of subcontractors or 
others, § 174, p 724 

(Parties in action to enforce lien, § 284, p 
908, n 81 

Guardians, power to enter into, § 61 
Eleirs, powei to enter into, 5 
Homestead, post 
Husband and wife, post 
Identification of property, S 76 
Implied agency, § 59 
Improper filing, effect of, § 82, p 588 
Inclusion of nonlienable items, effect of, § 80 
Independent agreements between hen claimants 
and mortgagees affecting priority, § 203 
Infants, power to contract, § 64 
Inquiry as to ownership^ duty m respect of, § 57, 
p 647 

Installment payment, *79 

Intention of parties, construction according to, { 
83 

Interest rate fixed by, amount secured by lien, § 
176 


Ckintracts—Continued, 

Joint contracts, 

Application of lien to several lots or build¬ 
ings, i 189, p 742, n 30 

Claim or statement of hen, setting forth 
status of joint contractors, S P 680, 
n 23 

Creation of lien, § 73, p 577 

Person ouming two or more lots in severalty, 

§ 57, p 546 

Pleading, proceedings to enfoice hen, § 294, 
p 927 

Joint owneis, § 69 

Judicial sale, purchaser as having owneiship sup¬ 
porting hen under, § 72 

Knowledge on part of owner, § 73, p 577 
Lessors and lessees, § 65, pp 557-5GG 

Evidence m action to enforce hen, § 309, p 
071 

Notice by owner of nonresponsibility, § 84, p 
592 

Licensees, § 66 
Life tenants, § 67 

Machinery, time for filing claim or statement, § 
144, p 660 

Married women Husband and wife, post 
Materials, 

Lien as created by contract for, § 42 
Time for filing claim or statement, § 144, p 
660 

Memorandum, filing or recording, § 82, p 587 
Modification, light of contractor to lien as affect¬ 
ed, § 93 

Mortgagors and mortgagees, subjecting interest 
to lien, § 68 

Nature and terms, evidence in action to enforce 
hen, § 309, p 970 

Nature of improvements, lease provision, { 65, 
p 563 

Necessity, §§ 62-65, pp 641-544 
Nonlienable items, effect of inclusion, § 80 
Notice, 

Filing of, § 82, p. 588 
Ownership, § 57, p 547 

Obligation of parties, statement in claim or state¬ 
ment of hen, i 163 

Occupant of hen, creation of hen by, § 58 
Ownership, right to make as dependent on, § 57, 
pp 546-648 

Ownership of improvements, lease provisions, S 
65, p 563 
Part owner, § 69 
Part performance, 

Amount secured by lien, $ 175 
Presumptions and burden of proof in action 
to enforce hen, § 308, p 963, n 5 
Parties to contract as parties defendant in action 
to enforce hen, § 284, p 908 
Partnership property, § 09 
Payment, 

Amount secured by hen of subcontractors 
and others, § 174, p 724 
Protection of owner, § 255 
Time or method as affecting, § 79 
Peiformance^ 

Bond conditioned on, 8§ 256-2G2, pp 838-868 
Claim or statement of lien to show, § 163 
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Gonti acts—Continued, 

Pci foi mance—Con tinued, 

Default, rights of suhcontractois, woikmen, 
or maleiialniGn, as affected, § 1112 
Evidence in action to enfoice lien, § 300, p 
071; § 310, p 0S2 

Full hoi woik 01 mateiials as extending time 
lor filing claim or statement, § 140, p 
070 

Pleading, actions to enfoice lien, § 204, p 930 
Amendment, § 300 
General denial, § 301, p 043 
Vaiiance, § 307, p 005 

Presumptions and burden of proof in action 
to enforce lien, § 308, pp 963, 900 
Question of fact in action to enforce lien, § 
314, p 095 

Bight of conti actor to lien as dependent on, § 
95 

Subconti actors. Hen as dependent on, § 113 
Pei sons entitled, §§ 50-72, pp 544-570 
Place of filing or recording, § 82, p 587 
Place of making, f 74 

Plans and specifications, filing of, § 82, p 588 
Pleading, proceedings to enforce hen, § 294, p 
920 

Denial of, § 301, p 041 

Possession as suffiaent to subject leolty to hen, § 
58 

Presumptions and burden of pi oof in action to en- 
loi-ce lien, § 308, p 902 
Principal contractor, limiting hen to, § 81 
Prioiity of hen as against moilgagcs atfccted by 
building contract, § 202 

Piivity between owner and claimant, § 73, p 680 
Promoters of coipoiation, power to enter into, 
§ 00 

Pi 0 visions against hen, § 52, § 05, p 565 
Public property, subjecting to hen by, § 10 
Purchasers in possession, § 71, p 570 
Quantum meiuit, lien for, § 78 
Batification, § 52 

Failuie of owner to give notice of nonie- 
sponsibility, § 84, p 501 
Unauthoiized conti act, § 59 
Beccivei s, power to entei into, § 61 
Becording, S 82, pp 586-589, § 132 

Evidence m action to enforce hen of contract 
void because not recorded, j 309, p 973 
Failure to record alfecting personal liability 
to subcontractor, § 203, p 871, n 37 
Piiority of hen over mortga^, § 202; § 204, 
p 767 

Belation back of lien for time when contract 
recorded, § 178 

Time for filing claim or statement aHectcd 
by absence of recordation, § 144, p 657, 
n. 64 

Relation back of lien to time when contract made 
or recorded, § 178 

Reputed owner, creation of hen by, { 57, p 545, 
n 52 

Requeert to furnish matenals, § 73, p. 577 
Request to make improvement, § 52 
Requisites, § 73, p 576 

Rescission as affecting right of contractor to lien, 
S 94 


Contracts—Continued, 

Revel sioii of impiDvements, lease piovisions, § 65, 
p 504 
Sales, post 
Sepal ate conti act. 

Claim or statement of hen to state separate 
amounts under oadi, § Kri, p 703 
Presumptions and buidcai ol jiioof m en> 
foi cement of lion, § 308, p 9<>5 
Time for filing claim or statement, § 144, p 
003 

Severable contract, application and coveiage of 
hen, § 189 

Several conti acts between same parties, filing one 
or more claims or statements, § 133 
Signature, § 81 

'Simple trusts, equitable owner of propeity, § 70 
Single claim, improvement on separate lots or 
paicels under single contract, § 134 
Specifications accompanying, filing of, § 82, p 
588 

Statutory restriction, § 56 
Stipulations against hens, subconti actors, ma¬ 
terialmen, and laborers as affected, § 100 
Stipulations as to hen, light of conti actor. S' 
92 

Subcontractors, filing oi recording, § 82, p 586 
Sublessee, § 65, p 558 

Subscribers of proposed corporation, power to 
enter into, § 00 

Subsequent contract on failuie of original con¬ 
tractor to complete work, § 73, p. 577 
Substantial completion, time for filing claim or 
statement, § 144, p 650 
Substantial pcrfoimance, 

Amount seemed by hen, § 175 
Evidence in action to enforce hen, § 310, pw 
082 

Presumptions and burden of proof in acbon to 
enforce hen, S 308, pp 903, 064 
Sufficiency, § 73» p 676 
Sureties completing contract, rights, § 215 
Tenants by entirety, land held as, § 03, p 552 
Tenants in common, $ 09 
Teims, 

Setting foith, § 79 

Showing m claim or statement of lion, S163 
Tune, 

Filing or recording, § 82, p 587 
Furnishing materials as afiecLing limitation 
for enforcement of hen, § 282, p 894, n. 
55 

Making, $ 74 

Notice to owner of intent to claim Hen, S 125 
Payment oi perfoimanco, § 70 
Priority of hen over moitgagc affected by 
conti act between owner and mechamc 
over, § 200, p 753 

Trade-name, contractor doing business under, S 
73, p 577 

Trespasser, creation of hen by, § 57, p 545, n 55 
Trustees, § 70 

Undisclosed piincip.il, application of doctime, | 
o9, p 549, iia 13 

Validity, ptcsiiinptions and burden of proof la 
action to enforce hen, § 308. p 963 
Vendors and vendees, § 71 pp 569-575 
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Gontractsi—Continued, 

Widow, power to enter into, § 62 
Wilting, § 75 

Convei*Rion, 

Firm into corporation, filing of one or moie 
claims or statements, § 133 
Personal piopcrty into leal property by filing of 
notice of lien, § 131, p 641 
Tinst funds leceivcd by contractor or subcon¬ 
tractor, § 249, p 82G 

Conveyances Deeds and conveyances, post 
Cooking appaiatus, lien on, § 27 
Co-owner’s liability for work contracted for by anoth¬ 
er co-owner, § 263, p 871 
Copies 

Claim or statement, service on owner, § 146 
Contract, 

Claim or statement of lien referring to copy 
attached, § 163 

Fihng with claim or statement of lien, § 163 
Notice, 

Lien, filing instead of original, § 145 
Owner of nonresponsibility, filing or record¬ 
ing, § 84, p. 596 

Corporations, 

Acquisition of lien by, § 7 
Claim or statement of lien. 

Signature, § 166 
Veiification, § 167, p 709 
Cbmmencement of suit to enforce lien by stock¬ 
holder inuring to benefit of coipoiation, § 
282, p 898, n. 14 

Conti act creating lien, power to enter into, S 

. 

Convulsion of firm into coiporation, filing of one 
or moie claims or statements, § 133 
Dissolution, parties defendant in action to en¬ 
force lien, S 284, p 008, n. 77 
Fixing lien on particular piece of property, bur¬ 
den of proof in action to enforce lien, § 308, p 
961, n 59 

Foreign corporations, setting forth principal place 
of business in claim or statement, 3 156, p 
680, n. 26 

Knowledge of improvement, oflElcers or agents, S 
84, p 594 

Name, dcsciiption of owner in claim or statement 
of hen, S 1G2, p 603 

Notice to owner of mtent to daim lien, § 124, p 
630 

Signature, § 127 

Notice to owner where lien is claimed for labor 
under contract with corporation, § 121, p 
626 

Owners of pioperty, description by name in claim 
or statement of lien, § 162, p. 691 
Property as subject to lien, § 9 
Service on corporate owner of statement of daim 
of lien, § 146, p. 666, n 89 

Cost plus contracts. 

Amount of lien, § 174, p 722, n 23, 24 
Completion of contract affecting time for filing 
claim or statement, § 144, p 660 
Lien of contractor, § 90 

Variance, pleading common count and proof of 
cost plus, § 307, p 956 


Costs, 

Attorney’s fees, generally, ante 
Bond, deposit in court to secure discbaigc of lien, 
§ 235 

Bond of contractor, recoveiy against surety, f 
201 

Enf 01 cement of lien, § 350 
Appeal, § 354 

Consolidation of causes, § 351 

Filing and recording fees, recovery as, § 352 

Judgment oi decree. 

Allowance foi, § 319, p 1006 
Direction foi payment out of proceeds of 
sale, § 324 

Payment to subcontractore, etc, set off against 
contractor, § 252 

Cotenants, 

Conti acts, § 69 

Notice to owner of claim of lien, § 121, p 626, n. 
72 

Counsel Attorneys, ante 
Counsel fees Attorney’s fees, generally, ante 
Counterclaim. Set-off and counterclaim, generally, 
post 
Counties, 

Place of filing notice or claim, § 138 
Process running into another county in enforce¬ 
ment of hen, 3 286 

County clerk, place of filing notice or claim, § 138 
County recordeis, verification of claim or statement 
of lien before, 3 157, p 710, n 17 
Coupon bonds secured by mortgage, prioiity of mort¬ 
gage securing advances, 3 205, p 774 
Court ordersw Orders of court, post 
Court’s own motion, dismissal of action to enforce 
lien, 3 290, p. 918, n 38 

Covenants, release from liensi contractor covenanting 
to furnish, 5 92 

Creation of hen, 5 1, p. 493 

Construction of statutes, 5 4, p 503 
Credit, 

Evidence in action to enforce hen, 3 300, pp 960, 
970, 3 310, p 977 

Behance on credit or pioperty, 3 46 

Evidence in action to enforce hen, § 309, p 
069 ; 3 310, p 977 

Presumptions and burden of proof, 3 308^ p 
961 

Questions for Jury in action to enforce hen, 3 
314, p 993 

Time for bunging action to enforce hen, evidence, 
3 309, p 969 

Waiver of hen by stipulations in contract for, 3 
224 

Creditois, 

Accrual or commencement of hen, 3 177 
Defendants m suit to enforce hen, 3 284, p 904,. 
n 15 

Estoppel as agamst, 3 229 

Impleading in action to enforce hen, 3 285, p 011, 
n 17 

Interrupting work, time for fihng claim or state¬ 
ment, 3 144, p. 657, n 63 
Parties to suit to enforce lien, 3 284, p 902, xl 78, 
p. 904, n. 15 
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Oredi tors—Continued, 

Priority of mechanics* lien and claims of credi¬ 
tors, § 210 

Evidence in action to enforce lien, § 310, p 
981), n 17 

Time for commencement of action for enfoi ce¬ 
ment of lien, § 282, p 892 
Credits, claim or statement of lien, § 154 
Itemization of ciedit, § 1G5, p 707 
Gross bill or cross-complaint, eiifoi cement of lien, ac^ 
tion for, § 302 
Answer, § 303 

Commencement of suit, § 282, p 896 
Continuance of lien, § 183 
Crude mateiial, lien as allowable for, § 41 
Cultivating, hen as allowable for, § 30 
Cumulative remedies for enforcement, § 2G6 
Cuibing, lien as allowable, § 31 
Curtains, theaters^ lien as allowable, § 20 
Curtesy, 

Joinder of defendants in suit to enfoice lien, S 
284, p 903 

Subject to lien, § 15; § 63, p 557 
Curtilage, extension of lien to, § 186, p 737, n 39 
Custom of repairing work necessitated by others, ex¬ 
tension of time for filing claim or statement, § 
149, p. 672 
Damages, 

Bond of contractor, limit of recovery, § 201 
Counterclaim in action to enforce lien, § 277 
Deductions for delay, conclusivencss of leference 
in action for enforcement of lien, § 312 
Default of contractor, deduction as against claims 
of subcontractors^ laborers, etc, § 277 
Other persons causing, repairs as extciidiiig time 
for filing claim or statement, § 149, p 672 
Owner, presumptions and buidcn of pi oof in ac¬ 
tion to enforce hen, § 308, p OGG 
Dams, lien for construction of, § 21, p 51G 

Accrual or commencement of lien, §§ 177-182, pp 
730-734 

Statement m claim or statement, § 152 
Amount secured as fixed by date lien attaches, § 
172 

Attachment, determination of time for commence¬ 
ment of action to enfoiee hen, § 287, p. 916, 
n 89 

Claim or statement, ante 

Contract, necessity of showing m claim or state¬ 
ment of hen, § 163 
Furnishing labor and materials. 

Amendment of claim or statement of hen to 
show, § 170, p 717, n 68 
Time for filing claim or statement, § 144, p 
658 

Inteiest, date from which computed, § 176 
Master’s report, interest allowed from date, S 
176 

Notice to owner, 

Accrual or commencement of lien, § 182 
Sufficiency of notice, § 126, p 633 
Particular items furnished, showing in claim or 
statement of hen, f 165, p. 706 
Dealers, statement to contractor, duty to furmsh, § 
130 

Death of owner, 

Notice of intent to claim hen, { 124, p. 629 


Death of owner—Continued, 

Paities to suit to enforce lien, S 284, p 002 
Subsequent to impiovements as affecting right to 
hen, § 55 

Death of party in action to enforce hen, § 284, p 902 
Defense to action to enforce lien, § 273 
Debtor and creditor relationship, right to hen as de¬ 
pendent on, § 33 
Debts Indebtedness, post 
Decedent’s estate, 

Claims against, priority of mechanics' lien, { 212 
Executors and admini«<tratots, geneially, post 
Owning property, description m claim or state¬ 
ment of lieu, § 1G2, p 691 

Deceit Fraud, generally, post 
Declaration and establishment of liens, courts of lim¬ 
ited and inferior jurisdiction, § 281 
Declaration, bill, petition or complaint, 

Assignment of hens, proceedings by assignee to 
enforce, S 293 

Bond of contractor, action on, § 262, p 865 
Enforcement of hen, § 264, §§ 292-299, pp. 921- 
939 

Advances, aveiments as to, § 204, p 925, n 21 
Agents, contracts by, § 294, p 928 
Amendment § 306 

Cuiing defect after expiration of time 
for commencement of suit S 282, p 
898, n 8 

Amount of indebtedness, allegations as to, i 
294, p 931 

Anticipating defenses, § 207 
Bill of particulars, § 294, p 933 
Certificate of aichitect, presentation, § 294, p 
931 

Claim or statement allegation of filing, § 
294, p 935 

Completion of work, allegations as to, § 294, 
p m 

Construction, § 293 

Contract with or consent of owner, allega¬ 
tions as to, § 294, p 926 
Desciiption of pioperty and improvements, § 
294, p 923 

Amendment respecting, § 306 
Vaiiance, § 307, p 957 

Discretion of court nunc pro tunc filing, § 
292 

Exhibits, reference to for description of 
property, § 294, p 924 
Extra work, § 294, p 925 
Filing as commencement of action as re¬ 
spects limitation, § 282, p 897 
Filing hen claim or statement showing as 
to, § 204, p 935 
Form, § 293 

Gencial settlement § 293 

Compelling enforcement of lien, § 270 
Identification of pioperty, 8 294, p 923 
Itemized account 8 294, p 933 
Joinder of counts and causes, 8 208 
Joint contract, 8 204, p 927 
Knowledge, 8 294, p 926 
Lessor, contiact by lessee, 8 294, p 928 
Lis pendens notice, 8 294, p 937 
Mateiialmen, actions by, 8 294, p 026 
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Declaration, bill, petition or complaint—Continued, 
Enforcement of lien—Continued, 

Materials furnished and purpose theieof, al¬ 
legations as to, § 294, p 9*25 
Maturity of indebtedness, allegation as to, § 
294, p 931 

Misjoinder of causes, § 298 
Multifanousness, § 298 
Necessaiy allegation, § 293 
Necessity, § 29J 
Ncgatiying defenses, S 297 
Nonpayment, allegations as to, 8 294, p 931 
Notice to owner, showing as to, § 294, p. 934 
Nunc pro tunc filing, § 292 
Ownership or interest, allegations as to, § 
294, p 924 

Paiticular averments, § 294, pp 923-937 
Penalties, allegations as to, § 294, p 931 
Performance of contract, allegations as to, § 
294, p 930 

Piioiity, showing as to, § 294, p 936 
Purpose of suit as required to be shown, 
§ 295 

Reference to claim or other exhibit or de¬ 
scription of premises, § 294, p 924 
Requisites and sufficiency, § 293 
Sw vices furnished and purpose thereof, al¬ 
legations as to, § 294, p 923 
Setting out, § 294, p 936 
Status of claimant as required to be shown, 
§ 296 

Subcontractors, actions by, f 294, p 929 
Technical errors, § 293 

Time of furnishing work or material, aver¬ 
ments as to, 8 294, p 930 
Use of materials, averments as to, 8 294^ p 
925 

Variance, § 294, p 928 
Verification, 8 ^9 

Demurrer for want of, 8 305, p 949 
Declaratory judgment action, preservation of hen, i 
183, n 14 

Decorating; right to hen as improvement to building, 
8 26 

Decrees Judgments or decrees, generally, post 
Deductions for faulty performance or cost of comple¬ 
tion, evidence m action to enforce hen, § 309, p. 
974, 8 310, p 987 
l>eeds and conveyances. 

See, also. Mortgages, generally, post 
Bond of contractor, release of surety, 8 259, p 849 
Claim, statement, etc, as not conveyance, 8 131, 
p 641 

Construction of term with respect to priority of 
mechanic’s lien over moitgage, § 200, p 755, 
n. 92 

Evidence in action to enforce hen, 8 310, p 978 
Extent of priority, 8 205, p 771, n 3 
Independent agreements affecting priority, 8 203 
Judicial sales, hen as affected, § 244 
Lien as affected, 8 243, pp 815-818 
Merger ot estates affecting priority of hen over 
trust deed, 8 201, p 750 

Merger of hen in legal title as result of convey¬ 
ance to lienor, § 245 

Notice of nonresponsibility by holder of, 8 84, p 
593 


Deeds and conveyances—Continued, 

Paities defendant in suit to enforce hen, 8 284, 
pp 005, 900 

Personal judgment against grantee of owner, 8 
331, p 1017 

Piionty, 8 199, § 200, p 752, § 201, p 760 

Deed given after making of contract between 
owner and mechanic, 8 200, p 753 
Foreclosure affecting judgment of hen claim¬ 
ant. § 206 

Sale in proceedings to enforce lien, 8 343 
Sale of land under, subsequently attaching hen 
as lost by, 8 244 

Security, description of owner in claim or state¬ 
ment of hen, 8 162, p 693, n 17 
Time of attachment affecting piiority over me¬ 
chanic’s hen, 8 200, p 758 
Trustee’s right to assert defenses of owner In 
suit to enforce hen, § 277 
Trustor as owner for puipose of hen, § 70 
Default, 

Lienee, time for enforcement of hen, § 282, p 893 
Performance of principal contract, rights of sub¬ 
contractors, workmen, or mateiialmen as af¬ 
fected, 8 112 

Purchaser on sale of property to enforce hen, 8 
341 

Subcontractor, completion by conti actor, 8 113 
Default Judgment or decree^ entorcement of hen, 8 
318 

Mateiialman against owner, evidence in action to 
enfoice lien against mortgagee, 8 309, p 971 
Original contractor as party defendant, 8 284, p 
909, n 87 

Pleading to sustain, 8 284, p 907 
Defects Eriors or defects, post 
Defendants in suit to enforce, 8 284, pp 900^11 
Affirmative claims of, effect of dismissal of ac¬ 
tion, 8 290 
Defenses, 

Bond of contractoi, actions on, 8 2G2, p 863 
Bond or undei taking for pi'evention or discharge 
of hen, action on, § 230 
Enforcement of hen, 8 273 
Deficiency judgment m action to enforce hen, 8 263. 
p 8G0 

Personal judgment against person hable, 8 330 
Prayer as essential, § 322 

f Provision for entry of as altering character of 
judgment to personal, § 317 
Definiteness and ceztainty. 

Claim or statement, ante 

Judgment or decree, action to enforce hen, 8 319, 
p 1004 

Owneiship of property, description of claim or 
statement of hen, 8 162, p 002 
Verdict or findings in action to enforce hen, 8 
316, p 1000 

Verification of claim or statement of hen, § 167, 
p 711 

Definitions, 8 1* PP 491-495 

Any one, 8 124, p 628, n 4 
Buildings, 8 21, p 513 
Consent, 8 73, p 577 
Conti act, 8 144, p 659, n. 82 
Contz actor, 8 90 
Double house, 8 135 


1311 



INDEX TO MECHANICS^ LIENS 


Definitions—Oontinned, 

Furnishing materials, § 42 

Improvements, § 21, p 514 

Knowingly suffer oi iiermit, § 73, p. 580 

Laborci, § 8S 

Lot, § 186 

Material, § 44 

^laterialmen, § 89, p 600 

IVlochanic, § 87 

jMoiiLh, S 140, n 86 

New eonstruction, § 144, p 659, n 82 

Original contractor, § 90 

Other improvements, S 21, p. 515 

Other stiucture, § 21, p 514 

Pei son, § 7 

Personal iiulgment, § 328, p 1013, n 29 
Principal conLi actor, § 90 
Privity, § 73, p 580 
titructuic, § 21, p 514 

Subcontractor, §§ 90, 98; § 121, p G25, n CO 
Delay in perfoimance, siibcontiactoib oi inaleiialmcn, 
rights as affected, § 112 
Time lor filing elaim or statement, § 114, p 061 
Time for notice to owner of intent to claim lien, § 
123 

Delivery, 

Conti actor's statement to owner as seivice on 
owner, § 130, p 638, n 6 
Materials, post 

Release of liens, necessity, § 246 
Delivery tickets, evidence of delivery of materials in 
action to enforce lien, § 309, p 970, n 2 
Demand, 

Compelling enforcement of lien, S 270 
Condition precedent to enforcement of hen, § 268 
Demuirer in action to enforce of lien, § 305, pp 047- 
050 

Argumentative denial as sufficient againsr, § 301, 
p 941 

Objections raised on, § 301, p !)li) 

Iricgiilaiity as raised by, ^ 204, p 034 
Speaal dcmunei, § 303, p 047 
Demurrer to evidence, enforcement of lien, § 314, p 
993 

Departure, performance of contiact, 

Coiitractoi’s light to lien os affected, § 05 
Discharge or lelease of surety on bond of con¬ 
tractor, § 259, p 850 ^ 

Deposits, 

Discharge of hen, limitation of actions to eufoicc 
hen, § 282, p 891 

Waiver of hen by deposit of money as security, § 
227, p 801 
Deposits in conil, 

Costs of proceeding to enforce, effect of, S 330 
Dischaige ot hen, § 233 

Necessity of filing hs pendens, i 289 
Depositions, striking off claim or statement of lien, 
§ 171, p. 720, n 7 

Deputy clerk, filing daim or statement, § 145 
Description of action to foreclose, effect of misde- 
scmption, § 2G3, p 869, n 13 
Description of piopeity, impiovement, or materials, 
Claim or statement, ante 
Contract ci'cating hen, §§ 76, 77 
Judgment or decree, actions to enforce hen, § 320 


Description of property—Continued, 

Notice to owner of intent to claim hen, § 126, p 
636 

Waiver, contract providing for, § 222, p 793, n 82 
Destruction of building or impiovement, § 242 
Acquisition of hen, § 24 
Application of lien to new building, § 187 
Destruction of hen Dischaige of hen, generally, post 
Diligence in prosecution of proceedings to cnfuice 
hen, § 282, p 899 
Dismissal for want of, § 290 
Direct hen, subcontractois, laboiers, or niateiialmcn, 
§ 105 

Diiect sale to owner, necessity of notice to owner of 
intent to claim hen, § 121, p 020, n 71 
Directors, coipoiations, knowledge of improvement 
as knowledge of coipoiation, § 84, p 594 
Dischaige, 

Chum or i^atemcnt of hen, § 171 
Objections to, § 109 

Subconti actor before completion of work, time 
for enforcement of hen, § 282, p 89*5 
Summons not issued within time, amendment of 
claim by statement of hen, § 170, p. 717 
Sureties on bond of contractor, § 259, p 848 
DibChaige of hen, §§ 240-234, pp 812-836 

See, also, Extiiigiubhment, generally, post 
Bonds or undei takings, ante 
Compelling discharge of recoid, § 240 
Con\eyance of premises, merger of hen on legal 
title, § 245 

Deposit in couit, § 2*13 

Necessity of iiling lis pendens, § 289 
Deposit or undei taking to di'^cliaige hen, limita¬ 
tion of action to eiifoice hen, § 282, p 891 
Extinguishment of inletest or eblate to which 
lion attached, § 243 
Judicial solo ol piopeity, § 244 
Meigei of mtoiest oi estate to winch hen at¬ 
tached, § 245 
Payment, generally, post 
Penalty, failuie or lofiisal, § 240 
Pleading, piocecding to cnfoice, § 301, p 942 
Reference of i:isue as pi eohidiiig, § 312 
Tender of amount duo, § 254 
TiaiLsfer of title, § 243, pp 815-818 
Withdrawal of cdaim oi statement aftci filing, § 
147 

Dibcoutinuance of woik, question of fact in action to 
enfoice hen, § 314 

Discount, agreement to discount ns affecting amount 
of lien, § 174, p. 722, n 23 
Disci etion of couit, 

Admission of additional evidence after motion 
lor nonsuit m action to ciifoicc, § 311 
Amendment of claim or statement of lien, $ 170, 
p 716, n 26 

Appointment of receiver, § 201 
Attorney’s lees, allowance as pait of costs, § 353, 
p 1038 

Costs in proceeding to cnfoice, § 350; $ 353, p 
1038 

Interest, allowance or disallowance, § 176 
Intel!ogatones to juiy to make special findmgs 
in action to enforce hen, § 316, p 908 
Intel ventiOn in action to foreclose lien, § 285, p 
912, n 32 
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Discretion of court—Continued, 

Reception of evidence in enforcement of lien, § 
311 

Reinstatement of action to enforce after dismis¬ 
sal without prejudice, § 290 
Reopening case for further evidence in action 
to enforce lien, § 311 

Striking off daim or statement of lien, { 171 
Dismissal of action to enforcement of lien, § 314, p 
993 

Before hearmg, § 290 

Filing of bond after brmging of action, $ 237 
Onussion of necessary parties, § 284, p 911 
Dismissal of other daims^ right to adjudication of 
rights, § 270 

Display, notice by owner of nonresponsibility, § 84, 
p 595 

Dissolution of corporation, contract creating lien 
after, § 60 

Distinctions, § 1, p 492 
Ditches, lien as allowable in i-espect of, $ 30 
Diveision of materials, hen as affected, § 43 
Docket, statement or daim not to be aided by derk*s 
docket, i 150 

Doors, lien as allowable with reject to, § 26 
Double houses. 

Apportionment of amount due m daim or state¬ 
ment, § 155 

Filmg one or more daims or statements for im¬ 
provements, § 135 
Double recovery, 

Fmdmgs not to peimit in action to enforce lien, 
§ 316, p 1000 

Notice of intention to daim lien to prevent, § 
120, p 624, n 63 

Dower, 

Claim or statement of lien, description of own¬ 
er, § 162, p 694 

Joindei of defendant m suit to enforce lien, § 
284, p. 903 

Subject to hen, § 63, p 557 
Draft, 

Contractor on owner, assignment affecting prior¬ 
ity of daim, § 211 
Waivei of hen by taking, S 226 
Dredging, hen as allowable for, g 80 
Dry tinist, contract with or consent of equitable own¬ 
er, § 70 

Dual capacity, person entitled to lien in, g 86 
Due date of daim, allowance of mteiest from, g 176 
Duplicates, 

Claim or statement, service, g 146, p 666, n 92 
Contract for improvement, filing or recording of, 
g82, p 587 

Notice by owner of nonresponsibility, filing or 
recording, g 84, p. 596 
Duration, gg 177-183, pp. 730-736 

Accrual of commencement, gg 177-182, pp 730-734 
Cancellation of undertaking given to discharge 
hen on termination of, g 238 
Change of plans, g 180 

Commencement of building or improvements, g 
179 

Continuance of lien, g 183 
Conti act, relation back to time when contract 
made, g 178 
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Duration—Continued, 

Date of notice to owner, accrual or oommenoe- 
ment of lien, g 182 
Expiration of hen, g 183 

Fumishmg of material, attadiment of Hen, g 181 
Interruption of work, g 180 

Lands acquired after commencement of construc¬ 
tion, g 177, p 731 

Peiformance of labor, attachment of hen, g 181 
Recoiding of contract, rdation back to, g 178 
Retention of title by mateiialmen, g 177 
Revival, g 183 

Duiess, bond for prevention or disdiarge of hen, de¬ 
fense, to action on, g 239 

Earthwork, railroad, structure within hen statute, g 
25 

Educational organizations, property of as subject to 
hen, g 12 

Ejectment, purchaser at sale in proceedings to en¬ 
force hen, recovery of possession, g 344 
Electric fans, trade fixtures, g 28 
Electric light or power lines, hen as attaching to, g 
21, p 516 

Electricity, fixtures, lien as allowable for, gg 27, 28 
Employees Work and labor, generally, post 
Encumbrances, 

Amendment Joining encumbrancer after expira¬ 
tion of period for enforcement of hen, g 282, 
p 898 

Attachment of lien to incumbeied property, g 18 
Claim or statement of hen. 

Amendment affecting rights of encumbranc¬ 
ers, g 170, p 717 

Burden of proof as to absence of pzeju- 
dice, g 170, p 719 

Filing to preserve hen agamst, g 131, p. 642 
Form and contents, g 157 
Settmg forth names of encumbiancers, g 157 
Time for filing, g 139, p 650; g 142, p 653, n. 
7 

Commencement of building or impiovement af¬ 
fecting priority of hen over encumbrance, g 
200, p. 754 

Completion of building or improvement, time for 
filing of daim or statement, g 142, p 653, 
n 7 

Contest of enforcement of hen by encumbrancer, 
g 279 

Deeds of trust, generally, ante 
Intervention m action to enforce hen, g 285 
Land, application of hen to building or improve¬ 
ment alone, g 188 
Lien as, g 1, p 492 
Mortgages, generally, post 
Parties defendant in suit to enforce hen, g 284, 
pp. 904, 909 

Pendente hte, parties defendant in enforcement 
of lien, g 284, p 905 
Priorities, generally, post 
Redemption by holder of mechanic’s lien, g 206 
Stipulation of contractor to transfer property to 
owner free of, g 92 

Subsequent encumbrances, presumptions and bur¬ 
den of proof as to pnorities m action to en- 
foice hen, g 308, p 968 
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ESncumbranoes—Gbntinoed, 

Time, 

Attachment affecting priority over mechanic's 
lien, § 200, p 757 

Oommencement of action to enforce lien, § 
282, p. 892 

Trust deeds Deeds of Trust, generally, ante 
Value of property enhanced by improvements, 
priority of lien, § 205, p 776 
Enforcement, §§ 263r-354, pp 808-1040 
Abatement of proceeding. 

Cancellation or vacation of notice of 11s 
pendens, § 289 
Death of party* § 273 

Admissibility of evidence. Evidence, generally, 
post 

Admissions, actions for. 

Demurrer, § 305, p 948 
Failuie to deny, § 301, p 941 
Affidavit of defense in action for, §§ 300, 301, pp 
039-944 

Default on disregard of, § 318 
Form and sufficiency, § 301, pp 939-944 
Affix mative claims by defendants, effect of dis¬ 
missal, § 290 

Agents, parties plaintiff, § 283 
Agreement of lien claimant and property owner, 
§ 2G3, p 868, n 12 

Amendment of pleading m action for, § 306 
Answer Plea or answer, jio&t 
Anticipating defenses, pleading, § 297 
Appearance by defendant as waiver of defects 
in claim or notice of lien, § 169 
Application of general statute of limitation, { 282, 
p. 891 

Apportionment of costs^ S 350 
Arbitration as condition precedent, S 268 
Assignment, ante 
Assumpsit, $ 263, p 870 
Attachment, § 287 

Attorney’s fees, action for, § 350; S 353, pp. 1037- 
1040 

Defense of, recovery agomst surety on con¬ 
tractor’s bond, § 2G1 

Bill for general settlement for compelling en¬ 
forcement, § 270 

Bonding of liens, allowmg of expense, $ 276, p. 
884, n 27 

Buildmg or improvement alone, enforcement 
against, § 188 

Burden of proof. Presumptions and burden of 
proof, post 

Cancellation of lien because action not com¬ 
menced within prescribed time, § 171 
Cancellation or vacation of notice of lis pendens, 
§ 289 

Change in or transfer of title, parties to suit, § 
284, p. 902 

Commencement of action to enforce liens, ante 
Community property, parties defendant, § 284, p. 
904 

Compelling, § 270 
Concurrent remedy, § 266 
Conditions precedent, § 268 

Action on bond for prevention or discharge 
of lien, 5 239 


Enforcement—Continued, 

Consolidation of action, § 272 

Construction of pleading, § 293 
Issues as affected, § 307, p 955 
Construction of statutory provisions limiting pe¬ 
riod for enforcement, § 282, p 891 
Contest, persons entitled to contest, §§ 270, 280 
Contractor, contest of lien of subconliactoi, § 280 
Conveyance of property before or after com¬ 
mencement of action, S 243, p. 816 
Costs, § 350 

Filing and recording fees as mcluded, § 352 
Recovery of surety on bond of contractor, } 
261 

Countei claim, pleading, § 301, p. 942 
Cross bill or cioss-complamt m action for, § 302 
Answer to, § 303 

Commencement of suit to enforce ben, § 282, 
p 896 

Cumulative remedy, § 206 

Curtesy, jomder of parties defendant, § 284, p. 
003 

Damages, counterdaim, § 277 
Dealings with different contiacts relative to same 
buildings, § 272 
Death, 

Owner as affecting right, § 55 
Party as defense, § 273 
Declaration, biU, petition or complaint, ante 
Default in perfoimauce, set-off, § 277 
Default judgment in action for, § 318 
Defective woik or mateiioi, estoppel to set up 
defense, § 275, p 883, n. 22 
Defenses, § 273 

Burden of pioof, { 308, p. 9G0 
Delay in enfoicing judgment of, loss or extin¬ 
guishment of lien, § 241 
Demand as condition precedent, S 268 
Demurier in action to enforce lien, ante 
Denial, aigumcntative denial of lien as sufficient 
against, § 301, p 941 

Deposit 01 undertaking to discharge lien, limi¬ 
tation, 8 282, p 801 

Desciiption of piemises and improvements, 
pleading, § 294, p 923 

Diligence, dismissal for wont of diligence, § 290 
Discharge, special pleading, § 301, p 942 
Discontumance, cancellation or vacation of no¬ 
tice of lis pendens, § 280 
Discretion of courts generally, ante 
Dismissal of action to enforce lien, ante 
Dower, joinder of parties defendant, § 284, p 903 
Equity, post 
Bj&tablishment of lien, 

Courts of limited jurisdiction, § 281 
Failuie to establish, personal judgment m 
favor of daimant, § 329 
Estoppel, 

Defense, § 275 

Special pleading, § 301, p 942 
Evidence, post 
Exclusive remedy, § 266 

Execution on judgment In action to enforce ben, 
§ 336 

Exhibits, reference to for description of prop¬ 
erty, 8 294, p 924 

Existence of other liens as defense, § 273 
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Enforcement—Oontiaued, 

Fees for fllmg and recording, S 352 
Filing, 

Fees, § 352 

Prescribed statement as essential, | 131, p. 

641 

Form and nature of proceedmgs, post 
General settlement, petition for, § 293 
Homestead, jomder of parties defendant, S 284, p 
903 

Identification of property, pleadmg, g 294, p 923 
In rem proceedings, § 265 

Actual or constructive notice to parties, g 286 
Scire facias proceedmgs, g 288 
Injunction against sale on foredosure, g 271 
Insurance proceeds, injunction against payment 
by one suing to foredose hen, g 271 
Intervention, post 

Issues m action for, g 307, pp 952-959 
Jomder of counts and causes, g 298 

Demurrer on ground of, g 305, p. 949 
Joinder of lien, g 272 

Jomt contract, pleadmg m action for, g 294, p 
927 

Jomt owners, dismissal on demurrer of one of 
owners, g 290 
Judgment or decree, post 
Jurisdiction of enforcement of lien, post 
Laches, demurrer raising objections, g 305, p 949 
Law governing, g 263, p 870 

Time for enforcement of hen, g 282, p. 891 
Legal or equitable pioceedings, g 264 
Lessor and lessee, parties to suit, g 284, p 902 
Liberal construction of statutes, g 4, p 503 
Limitation of actions, post 
Misjoinder of causes, pleading, g 298 
Motions, availability m proceedings for, g 300 
Multiplicity of suits, contractor as party defend¬ 
ant to avoid multiplicity, g 284, p. 908 
Nature and form of proceeding. Form and na¬ 
ture of proceedings, post 

Nonsuit Dismissal of action to enforce, gen¬ 
erally, ante 

Notice of pendency of action, g 289 
Number of defenses, g 273 
Objections to hen daim, demurrer on ground of, 
g 305, p 949 

Operation of statute, g 263, p 870 
Owner, commencement of action agamst owner to 
running of hmttations, g 282, p 892 
Ownership, pleading in proceeding to enforce, g 
294, p 924 
Part of land, g 186 

Partial defense, pleadmg, g 301, p. 940 
Parties, post 
Paituersiup, parties. 

Defendant, g 284, p 904 
Plaintiff, g 283 

Payment of other hens as defense, g 273 
Personal actions or proceedmgs in rem, g 265 
Personal judgment, g^erally, post 
Personal liabihty, g 263, p. 870 
Peisons against whom action instituted to stop 
running of hmitabons, g 282, p. 892 
Persons entitled to enforce, g 278 
Pleadmg, post 


Ehiforcement—Continued, 

Power of legislature to prescribe means for, f 3; 
p 498 

Premature commencement of action, g 282, p 889 
Presumptions and burden of proof, post 
Prevailing party as entitled to costs, g 350 
Process, commencement of proceeding withm lim¬ 
itation statute, g 282, p 897 
Proof Evidence, generally, ante 
Purpose of suit, pleadmg, g 295 
Quasi m rem proceedings, g 265 
Receiver, g 291 
Recording fee, g 352 
Recoupment, g 276 

Burden of proof, g 308, p 960 
Refeience, Judgment on decision of referee, g 319, 
p 1004 

Refusal because of claim for amount larger than 
is due, g 153 

Reinstatement of action, g 290 
Release of liens, 

Condition precedent, g 268 
Precluding, g 246 

Removal of improvements from premises, g 267 
Replication or reply, action for, g 304 
Restraining or string, § 271 
Sales, post 

Scire facias to enforce lien, post 
Seizuie of property, g 287 
Sepal ate actions to enforce hen, g 272 
Set-off and counterclaim, post 
Settlement, 

Cancellation or vacation of notice of lis 
pendens, g 289 

General settlement, petition for, g 293 
Several owners, claim under contracts with, g 272 
Special appearance, waiver of service by publi¬ 
cation, g 286, p 914, n 69 
Special demurrer, actions for, § 305, p 947 
ISpeaal proceeding, g 263, p 870 

Equitable action, g 264, p 873, n 66 
Splitting of liens, g 272 
■Striking out irrelevant plea, g 301, p 940 
Subcontractor’s hen. 

Contest by contractor, g 280 
Judgment establishing hen as condition prece¬ 
dent, g 269 

Summary remedy, demand as condition precedent, 
g 268 

Summons, issuance as commencement of actions 
as respects limitation, g 282, p 897 
Tender, costs as affected by, g 350 
Time, g 282, pp 889-899 
Evidence, g 309, p 969 
Limitation of actions, generally, post 
Motion to dismiss, g 2^ 

Title m defendant or debtor, want of as defense, 
g 274 

Trial or hearing, generally, post 
Unnecessary expenses, costs as taxable for, g 
350 

Unsuccessful attempt to commence action as pres¬ 
ervation of hen, g 282, p 898 
Variance m action for, g 307, pp 952-959 
Venue, g 281 
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Boforcement—Ckmtinnedf 
Waiver, 

Defense, § 275 

Special pleading, § 301, p. 042 
Engineers, 

Certificate as condition precedent to enforcement 
of lien, § 268 

Services rendeied in designing maclnnery or ap¬ 
pliance for installation in buildings, § 36 
Enhancement in value Value, post 
Entire or separate contracts, tune for filing claim or 
statement, § 144, p 661 

Entireties, estate by Estate by entiiety, post 
Entity, perfection of every mateiialman's hen as en¬ 
tity. 1119 

Equipment. Tools, machinery and equipment, general¬ 
ly, post 

Equitable assignment, § 219, p. 790, n. 43 
Priority of lien claimant, § 211 
Equitable character, § 1, p 492 
Statute creating lien, S 3, p 497 
Equitable estates or inteiests, 

Contract with owner of, creation of lien, 8 57, p 
547 

Lien as attaching to, 8 10 
Purchaser, application of lien, 8 194 
Equitable hen, failure of claimant to file notice, 8 
131, p 640, n. 13 
Equitable owner, 

Notice of intent to claim hen, 8 124, p 628 
Presumptions and burden of proof as to consent 
to erection of buildmg, § 308, p 963 

Equity, 

Allowance in, 8 If P 494 

Bond or undertaking for prevention of discharge 
of hen, recoveiy in, 8 239 
Detemimation of priority between mechanic’s 
hen and mortgage, 8 206 

Enforcement of hen, 8 263, p 869 ; 8 264 

Findings of fact and conclusions of law, 8 
316, p. 098 

Junsdiction of suit, 8 281, p 888, n 79 
Befusal of enforcement for filing claim for 
larger amount than is due, 8 153 
Time for commencement, 8 282, p. 893 
Estabhshment of hen, time for commencement of 
actions^ 8 282, p. 893 

Erection of buildings or structures. Buildings or 
structuies, ante 

Erroneous statements in claim or statement of lien, 
credits and ofllsets, 8 154 

Errors or defects. 

Bill of particulars, ifleading m action to enforce 
hen, 8 294, p. 934 
Claim or statement, ante 

Oomplamt in foreclosure suit, technical errors, 8 
293 

Ckintracti construction to effectuate intention, 8 83^ 
p 6^, n. 1 

Judgment or decree enforcing hen, amendment 
to correct, 8 333 

Notice to owner of intent to daim hen, 8 126, p. 
633; 8 129 
Waivei, 8 126, p 634 
Order appointing receiver, 8 291 
Pcxfection of hen, contest by mortgagee of en¬ 
forcement of hen, 8 279 


Errors or defects—Continued, 

Pleading, demurrer to raise objections, 8 305, pi 
948 

Process in action to enforce hen, waiver, 8 286 
Recording oflicer affecting priority of hen and 
mortgage, 8 204, p 767 

Bale in proceedmgs to enforce hen, effect of, 8 
344 

Verification of claim or statement of lien, 8 167, 
p ni, 712 
Work or materials. 

Amount secuied by lien on substantial per¬ 
formance of contract, 8 175 
Contractor’s right to hen as affected, 8 95 
Evidence in action to enforce hen, 8 310, p 
982 

Deductions for, 8 309, p 974, 8 310, p 
987 

Gratuitous woik in replacing, extension of 
time for fihng claim or statement, 8 149, 
p 670 

Removal of material because of, light to hen 
as affected, 8 43, p 535, n. 7 
Right of subcontractor to hen as affected, 8 
113 

Surety completing woik, liability of, 8 260 
Time for filing claim or statement, 8 142, p. 
654 

Time for notice to owner of intent to claim 
hen, 8 125 

Escrow, person m possession of deed as owner for 
purpose of hen, 8 71, p 569 
Essence of contract, time of perfoimanoe as, right to 
hen as affected, 8 95 

Estabhshment of hen. Enforcement, generally, ante 
Estate by entirety, 

Accrual or commencement of hen, 8 177, p 730, n 
32 

Application of hen to building or improvement 
alone, 8 188 

Claim or statement of lien, description of owner, 

8 162, p. 694 

Gontiact cxeating lien, 8 63, p. 552 
Enforcement of lien against, 8 263, p. 869, n 
12 

Parties defendant in suit to enforce, 8 284, 
p 003, n 86 

Notice to owner of intent to daun hen, 8 124, p 
629 

Filing, 8 131, p. 642, n. 49 
Strict comifiiance with statute to impress hen, 8 
119, p 623, n 57 
Subject to hen, 8 15 

Estate for years, leasehold as subject to hen, 8 17 
Estates, 

Affected by hens, 88 184-196, 735-747 

Application and coverage of hen, 88 191-195 
Claim or statement of lien to set forth estate of 
owner, 8 162, p 695 
Subject to lien, 88 15-19, pp 610-513 
Tenancy in common, generally, post 
BstOPP^. 88 229-231, pp 803-806 

Acts and conduct constituting, 8 229 
Additional work, extension of time for filing daim 
or statement 8 149, p. 671 
Assignor of lien, rights of assignee as affected, | 
221 
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Bstoppd—Continued, 

Bar by limitations, assertion, § 282, p 891, n 10 
Bond of conti actor. 

Defense m action on, § 262, p 865 
Failure to reqiiiie, § 256 
Mistake, § 257 

Pleading defense of, § 262, p 865 
Bonds to prevent or discharge lien, denial of 
validity, § 236 
Claim or statement, 

Asserting hen attached earlier than date 
stated, § 152 

Misinfoimation by owner in giving name, § 
1C2, p 604. n 40 

Not filed within time, § 139, p 649 
Beading of claim by owner, § 169 
Completion of building or improvement, time for 
filing claim or statement, § 142, p ^4 
Consent of owner, § 57, p 548 
Contract ci eating lien, agency, § 59 
Defense to enforcement of hen, asseition, § 
275 

Directions as to payment, § 230 
Equitable estoppel against contractor's offset as 
damages for delay, § 277, p 887, n 58 
Evidence in action to enforce hen, § 300, p 975, 

S 310, p 988 

Homestead, creation of hen by, § 63, p 554 
Indemnity bond, party to, § 231 
Knowledge, § 230 

Legal pzoceedings, bringing of, § 229 
Lessor, § 65, p 558 

Married women, pleadmg in action to enforce hen, 

S 294, p 926 

Moitgagee to claim pnonty, J 204, p 768 
Notice by owner of nonresponsibihty, failure to 
give, § 84, p 591 

Notice of filing of claim or statement, estoppel 
of owner, § 146 
Owner, 

Claim failure to give notice, § 122, p 687, n 
84 

Pleading in action to enforce hen, S 294, p 
937 

Set up contractor’s default in action to en¬ 
force hen, i 277 

Ownership, assertion to defeat hen, g 57, p 548 
Parties defendant in action to enforce hen, § 
284, p 906, n 47 

Payments to contractor, objection as to, § 251, p 
829 

Pci nutting delivery of materials under agree¬ 
ment extending time for fihng claim or state¬ 
ment, g 148 

Pleading, action to enforce hen, g 294, p 936; g 
301, p 942 

Piesumptions and burden of proof in action to 
enforce hen, g 308, p 967 
Priority of hen, g 294, pp 766-771 
Mortgage, extent, g 205, p 772 
Purchase pnee, g 208 

Purchaser, settmg up lack of possession, g 71, p 
571 

Question of fact in action to enforce hen, g 314, p. 

B^ase, g 246 
Bepresentations, g 230 


Estoppel—Continued, 

Vendors, denial of validity of hen pursuant to 
contract with purchaser, g 71, p 572 
Evidence, 

Appointment of receiver, g 201 

Bond of contractoi, actions on, g 262, p 866 

Bond or undertaking foi picvention or discharge 
of hen, action on, g 239 

Burden of proof Presumptions and burden of 
proof, generally, post 

Claim or statement, 

Amendment, g 170, p 719 

Conform to pi oof, g 170, p 716, n 36 
Execution, g 168 

Extrinsic pi oof to supplement deficiencies, 
g 150 

Depositions, striking off claim or statement of 
hen, g 171, p 720, n 7 

Discharge or cancellation of claim or statement 
of hen, g 171, p 719, n 91 

Enforcement of lien, gg 307-310, pp 952-989 
Admissibility, g 309, pp 968-975 
Agent, contract with, g 309, p 971 
Agreement or consent of owner, g 309, p 970; 

§ 310, p 079 

Amount of claim, g 309, p 973; g 310, p 
985 

Aichitcct's certificate as to performance, g 
309. p 071 

Book accounts and explanations thereof, g 
309, p 973 

Claim, statement or notice of hen, g 309, p 
071; g 310, p 083 

Completion of work, g 309, p 073 
Conflicting evidence presenting questions for 
jury, g 314, pp 092-007 
Conformity of verdict and findings to evi¬ 
dence, g 316, p 999 

Contract with general contractor in action 
by subcontractor materialman, g 309, p 
071 

Deductions for faulty performance or costs 
of completion, g 810, p 987 
Default, § 318 

Delivery of material, g 300, p 070; g 310, p. 
978 

Estoppel to assert hen, g 309, p. 975; g 310, 
p 988 

Extrinsic evidence of lien claim, statement or 
notice, g 309, p 972 

Fraud and bad faith, g 309, p 975; g 310, p. 
987 

Fuinisliing of materials, g 309, p 973 
General rules as to admissibility apphcable, 
g 309, p 968 

Indebtedness of owner to conti actor, g 309, p 
9744 g 310, p 986 
Instructions on evidence, § 315 
Interest subject to hen, g 309, p 069; g 310, p 
977 

Knowledge of owner and failure to object to 
work, g 309, p 971; g 310, p 982 
Xjessee, contract with, g 309, p 071 
Married woman’s property, contract as to, g 
309, p. 971 

Payment, g 309, p 975; g 310, p. 987 


1317 



INDEX TO MECSANICS^ LIENS 


Evidence—Continued, 

Enforcement of lien—Continued, 

Performance of contract, § 309, p 971; § 310, 
p 982 

Presumptions and burden of proof, post 
Pnoi ities, § 309, p 075; § 310, p 988 
Propel ty subject to lien, § 309, p 9G9, § 310, 
p 977 

Quantum meruit, § 300, p 973 

Questions for jury, § 314, p 902 

Beception at trial, § 311 

Bofercnce to take pi oof, g 312 

Reliance on ciedit of piopeity, § 309, p 909, 

§ 310, p 977 

Reopening case to peimit introduction of 
fuitlier evidence, § 311 
Right to lien, § 310, p 070 
Right to sue, § 300, p 9ti9 
Scivlce of notice of intention to file hen, § ' 

309, p 972 

(Settlement, § 309, p 973 

ISeveial buildings, material furnished tor, § 

310, p 979 

Use of material, § 309, p 970; § 310, p 078 
Waiver of lien, § 300, p 075, § 310, p 988 
Weight and sufficiency, § 310, pp 975-080 
Judgment or decree in proceedings to enforce 
hen, confoimity, § 322 

Mairiage as evidence of agency for service on 
owner of intent to daim lien, § 124, p 029 
Notice to owner of intent to claim hen, inabihty 
to make iiersonal service, § 128 
Peisonal judgment, suppoit by as essential, § 
328 

Presumptions and burden of proof, generally, post 
Prima facie evidence, post 

Piiority, detcimination of priority of mechanic’s 
hen and mortgage, § 20G 

Reasonable value of services and materials, g 
173 

Use of building by owner as evidence of com¬ 
pletion, lime for tiling claim or statement, § 
142, p. 655 
Excavations, 

Commencement of work, relation back of lien, § 
179 

Right to lien, g 25 

Exceptions to report of referee in action to enforce 
lien, g 312 

Exclusive remedies for enforcement, § 2G6 
Excuse for failure to give notice to owner of intent to 
claim hen, g 122 
Execution, 

Enforcement of Judgment in action to enforce 
hen, g§ 33G, 337 

Foicclosure of hen by attachment followed by 
execution, g 203, pi 869 
Sale, 

Affecting hen, g 244 

Enforcement of Judgment in pioceeding to 
enforce lien, g 337 

Leasehold, application of lien to piocecds, g 
196, p 747, n 96 

Property that may he sold under as sub¬ 
ject to hen, g 15 


Executors and administrators. 

Contract creating hen, power to enter into, ^ 
61 

Enforcement of hen. 

Against personal representative, § 273, p 883 
n 16 

Waiver of lunitatious by peisonal rcpie- 
scntative, g 282, p 801, n 10 
Filing of one or more claims or statements, g 
133 

Notice to owner of intent to claim hen, g 124, p 
G29 

Revival of suit against personal reprosentative 
for eiifoi cement of hen, g 284, p 903 
Excciitoiy coni I act of sale, 

Desciiption of owner in claim or statement of 
hen, g 162, pp 691, 695 

Rescission affecting application of hen, g 104, p 
746, n 04 
Exhibits, 

Claim or statement of hen, 

Construction as pai t of, g 1.50 
Referring to exhibit as to nature of claims, 
g 105, p 700, p 7W, n 17 
Enfoi cement of lien, letcicnce to for description 
of propeity, § 204, p 924 
Notice to owner of mtent to daim hen, g 120, p. 
633 

Existence of hen. 

Depending on statute lathcr than on eouitable 
piinciplcs, g 119 

Evidence m action to eiiloice lien, g 310, p. 976, 
n 95 

Statutoiy piovisions* stiict construction, g 4, p. 
503 

Expenditures by mortgagee, piioiity over mcdianic’s 
hen, g 205, pp. 772, 774 
Expiration of hen, g 183 

Exploration, excavation for purpose of, lien as at¬ 
taching, g 25 

Explosives, lien as allowable for, g 44 
Extension of lien, § 183, p 734, n 7 
Extension of time Time, post 
Extension to and coverage of land by hen, gg 185, 186 
Extent of lien, statute creating as dctoi mi native, g 4, 
p 504 

Extinguishment, g 241 

See, also, Discharge of lion, generally, ante 
Acceptance of deed as payment for debt, g 247, p. 
822, n 10 

Compelling dischaige of lecord on, g 240 
Destiuction of building or impiovemont, g 242 
Interest or estate to which hen attached, hen 
as affected, g 245 
Payment, g 247 

Release of lien, revival or restoralion, g 246 
Removal of building or impiovement, g 212 
Tender of amount due, g 254 
Tiausfer title operating as, g 243, pp 815-818 
Extras, 

Amount secured by hen, g 174, p 722; g 175, 
p 725, n 74 

Abandonment by contractor, g 175 
Subcontractors, g 174, pp 724, 725 
Arbitration of claim, condition precedent to en¬ 
forcement of hen, g 208 
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Extras—Continued, 

Bond indemnifying owner against lien, right to 
recover for as affected, { 258 
Claim or statement of lien, 

Itemization of extras, { 165, p 705 
Showing of structure on which pei formed, 

S 165, p 701 

Time for filing, $ 144, p 664, n 52 

Extension of time, § 149, pp 668-672 
Contract 

Completion of ongmal contiact, extension 
of time for filing daim or statement, § 
149. p 670 

Including extras, § 63 

Sepal ale contracts, time for filing claim or 
statement, § 144, p 664, n 52 
Pleading in action to enforce lien, aveiments as 
to, § 294, p 925 

Piiority between different hens, § 198, p 748 
Stop notice claims as indudmg money due for, § 
114, p 619, n. 93 

Surety on bond of contractor, setting off against 
claim of owner, § 261 

Time for notice to owner of intent to claim hen, 

§ 125 

Extrateiiitonal effect, statutory provisions, § 3, p 
497 

Fa(‘tories, hen as attaching to, § 21, p 517 
Failing circumstances of owner, necessity of filing 
claim or notice, § 131, p ^ 

Fair grounds, swings and seats erected in, hen as 
attaching to, § 21, p 517 
False representations Fraud, geneially, post 
Farms, extension of hen to entire taim, § 186 
Faulty performance. 

Evidence of deductions for in action to enfoice 
hen, § 309, p 974, § 310, p 987 
Questions of law and fact m action to enforce 
hen. § 314 

Federal courts, equitable proceedings to enforce hen, 

S 264, p 872, n 54 

Feed, teams employed in construction or improve¬ 
ment, hen as allowable for, § 44 
Fee, estate in as subject to hen, § 15 
Fees, 

Filing and recording, $ 352 
Beferee in action to enforce hen, § 312 
Fences, hen for construction of, § 21, pp 914, 516 
Fictitious claims of moitgagee, piionty, § 205, p 773 
Fidelity bond, priority of hen of surety as agamst 
mechanics’ hen, § 207, p 779, n 1 
Fieri facias, enforcement of judgment by, § 336 
Filing, 

Answer, actions to enforce hen, § 302 

Bonds for prevention or discharge of lien, § 236 

Bonds of contractors, § 257 

Pleading failure to file in action to fore¬ 
close hen, § 294, p 932 
Building loan contract affecting pnonty of mort¬ 
gage, § 204, p 770 
Claim or statement, ante 
Contracts, ante 
Fees, S 352 

Lien, time fOr giving notice of intent to file, § 125 
Lis pendens in action to enforce hen, § 289 
Mortgage, priority as to medianic’s hen, § 204, p 
768 


Filing—Contmued, 

Notice, post 

Plans and ^eciflcntions, contracts for improve¬ 
ments, § 82, p 588 
Refiling lien, § 131, p 641 
Findings, 

Bond of contractor, actions on, § 2G2, p 867 
Enf 01 cement of hen, § 316, pp 998-1002 
Conformity of judgment, § 323 
Personal judgment, suppoit by as essential, 

§ 328 

Referee in action to foreclose hen, § 312 
Fire, destruction of building or improvement by, hen 
as affected, $ 242 

Firm Partnership, generally, post 
Fixtures, §§ 26-29, pp 520-524 
Application of hen, § 190 

Attachment to building, hen as dependent on, § 
26 

Enforcement of hen, removal of improvements, § 
257 

Priority of hen over mortgage, § 200, p 750 
Right to hen, §§ 26-29, pp 520-524 
Tenant’s right to receive payment from landlord 
for as subject to hen, § 15 
Floating wharf or dock, lien os allowable under 
statutes relating to buildings, $ 21, p 517 
Flowers, hen as allowable for planting, § 30 
Flumes, lien for construction of, § 21, p 516 
Fluoiescent fixtures, lien as attaching to, § 27 
Fob See Free on board, post 
Foreclosure, 

Enforcement, generally, ante 
Mortgages, post 

Foreign affidavit to claim or statement of hen, § 167, 
p 713 

Foreign corporations. 

Acquisition of lien, § 7 

Claim or statement, setting forth principal place 
of business^ § 156, p. 680, n 26 
Foreign state, contract creating hen made in, § 74 
Forfeitures, 

Claim or statement, failure to furnish on demand, 

I § 241 

Contractor abandoning contract, § 96 
Release of hen, failure to release, § 246 
Willful misstatement of matters in claim, statu¬ 
tory provisions, strict construction, S 4, p. 
504 

Form and nature of proceedings. 

Enforcement of hen, § 263, p 868 
Bill m equity, parties, § 285 
General verdict to support Judgment, § 316. 
p 998 

Scire facias, $ 288 

ToUing runmng of limitations, § 282, p 895 
Perfection of hen, § 118 
Forms, 

Bond or undertaking, prevention or discharge 
of lien, § 236 

Claim or statement, §§ 150-171, pp. 672-721 
Lumber and other material used m malcing, § 44 
Notice to owner of intent to claim hen, § 126, pp. 
632-636 

Foundations, right to lien, § 25 
Founders, statutory enumeration, S 66 
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Fraud, 

Advances by mortgagee Induced by fiaud, prior¬ 
ity, § 203, p 773 

Oextainty of flndiugb in action to enforce lien, 

§ 316, p 1000 

Claim or statement of lien. 

Claim of amount due, § 153 
Nonlienable items included, § 165, p 707 
Contractor attempting enforcement of judgment 
m fraud of woikman or mateiiulmaii, in¬ 
junction, § 271 

Couiiteiclaim In action to enforce hen, § 277 
Deed of trust, subrogation of peison paying con¬ 
sideration for fraudulent meclianic’s luui giv¬ 
en by purchaser, § 206, p 778, n SO 
Evidence in action to enforce lien, § 300, p 075, 

§ 310, p 087 

Judgment or decree enfoicmg lien, collateinl at¬ 
tack on ground of, § 334 
Misdosciiption oi property in claim or statemoiit 
of hen, § 101 

Moitgagor, prioiity of moitgage over me(4iunic's 
hen, § 205, p 774, n 33 
Owner, notice of Intent to (daim, § 124, p 028 
Payments to contractor, hen of otheis as nlfcit- 
ed, § 251, p 832 

Presumptions and burden of proof in action to 
enforce hen, § 308, p. 067; § 309, p 070 
Puce fixed in contract as limiting hens of per¬ 
sons other than conti actor, § 174, p 724 
Question of fact in action to enforce hen, § 314, 
p 994 

Release obtained by, § 246 
Statement of amount due or to become due in 
claim of hen, § 153 
Waiver of lien. 

Avoidance by, § 222 

Evidence in action to enfoice hen, § 310, p 
988, n 13 

Piesumptions and buidcn of proof in action 
to enforce hen, § 308, p 908, n 68 
Waiver of piioiity of hen, § 204, p 765, n 22 
Fraudulent conveyances, evidence of ownership m 
action to entoioe lien, § 309, pp 969, 970 
Free on board, 

Mateiiols deli vexed, hen as allowable, § 42 
Time for filing claim or statement, § 144, p 658 
Fuel, hen for fuel used to gciieiate powei used in 
construction or improvement work, § 44 
Funds, disposition of funds collected by receiver, § 
291 

Furnaces, 

Application and coveiage of hen, § 190, p 743, n. 
63 

Lien as allowable for, § 27 
Furniture, priority between mechanic’s lien and mort¬ 
gage, § 190, p 751, n. 64 

Futuie advances, mortgage securing, priority, § 205, 
p. 773 

Garnishment, incident to common law action by ma¬ 
terialman suing to foreclose hen, § 266, p 874, n. 
84 

Gas plants, hen as attaching to, § 21, p 515 
Gas luiigcb, henable fixtures, § 27 
Gates, building within hen law as including, { 21, p 
514 


Geneial agency, conti act ci eating hen, sufficiency, $ 
59 

General demurrer Demurrer in action to enforce 
hen, generally, ante 

General denial, enlorcement of hen, actions for, { 
301, p 042 

General settlement, nclions for. 

Gross bill, § 302 
Issues, § p 935 

Loss or extinguishment of hen as result of at 
tempt, § 241 
Good faith, 

Bona fide purchnseis, generally, ante 
Materials, dehveiy in as sufl^icicnt, § 43 
Go^’e^nlng law Ooiifiict of law, generally, ante 
Government subdivision, description of pxoiierty In 
claim or statement of hen, § 161, p 687 
Grading, hen as allowable for, § 30 
Giatuitous woik. 

Completion of coiitiact, extension of time for 
filing claim or statement, § 149, p 671 
Extension of time for filing claim ox statement, 

§ 149, p 670 

Presumption, § 308, p 959, n 38 
Repaix of damage caused by other persons, ex¬ 
tending time for filing claim or statement, § 
149, p 672 

Gtavestones, hen as attaching to, § 13 
Giease, machinery used m consti notion or impiove- 
ment work, § 44 

Gioceries, fuinishing to subcontiactor for boaiding 
house for woikmen, § 48 
Gnaxauty, 

Amount secured by hen of subconti actors and 
others, f 174, p 724 

Contractor, amount secured by hen on noupro- 
cuiemont of guaranty, § 175 
Matexials, breach of as preventing acquisition of 
hen, § 41 

Ownex’s contract, intervention by guarantor in 
action to enforce hen, § 285 
Payment, amount secured by hen of subcon¬ 
tractor, etc, $ 174, p 725 
Work or repairs pursuant to as extending time 
for filing claim ox statement, § 149, p 672 
Guaranty bonds Gontractois, ante 
Guaidians, conti act ci eating lien, power to enter 
into, § 61 

Haidship and injustice, application of hen to entire 
lot or tract, § 186 
Hauling charge, material, § 50 
Hearing Trial or hearing, post 
Heating appaiatus, hen as attaching to, § 27 
Hedges, hen as allowable for planting, § SO 
Heirs of owner. 

Application of lien to rents received, § 196 
Description m claim or statement of hen, § 162, 
p 691 

Ownership as sufficient to support hen, § 62 
Parties to suit to enforce lien, § 284, p 902 
Homestead, 

Acknowledgment of contract by husband and 
wife to bind homestead, evidence in action to 
enforce hen, § 309, p 970 
Acquisition of lien against, § 14; § 21. p. 515; | 
33 
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Homestead—Continued, 

Application of lien to land outside homestead, S 
185, p 735, n 31. 32 

Bui den of pi oof of estoppel permitting lien to at¬ 
tach to exempt propeity, § 308, p 938 
Claim or statement, necessity of filing, § 131, p 
(j 40, n 18, p 641 

Consent of owner, requisite, § 73, p 579 
Contract, lien arising under, § 14, n 03, § 52, 

§ 63, p 553 

Evidence in action to enforce lien, § 309, p 
971 

Filing 01 recording, § 82, p 680 
Form and sufficiency, § 73, p 577 
Pleading in action to enfoice lien, § 204, p 
926 

Power of husband to enter into, § 63, p 555 
Signatuie, § 81 
Time of making, § 74 
Wilting as essential, § 75 
Estoppel 

Cieation of lien by, § 63, p. 554 
Defense in suits for enforcement, S 275, p 
883, n 22 

Evidence of property subject to lien In action to 
enforce lien, § 310, p 978, n 8 
Extension of lien to entire tiact of land, f 186 
Extras, hen on as extending to, § 53 
Joinder of parties defendant in suit to enforce 
lien, § 284, p 903 

Judgment foreclosing lien against husband only, 

§ 319, p 1005 
Priority of claim, S 211 
Priority of purchase money lien, S 208 
Simulated lien, assignee as entitled to enforce, § 
221 

Simulated lien contract, S 52, p 542, n 10 
Subsequent mortgage on, priority over mechan¬ 
ic’s lien, § 201, p 759 

Homestead or building and loan association. 

Priority of mortgage over mechanic’s hen, S 200, 
p 753, n 71 

Hospitals, buildmgs as exempt from hen, § 12 
Houses, building withm meaning of hen laws, § 21, p 
513 

Husband and wife. 

Acknowledgment of contract to establish ]icn 
against homestead, evidence in action to en¬ 
force hen, § 309, p 970 
Agency, 

Evidence m action to enforce hen, § 310, p 
981 

Questions of law and fact in action to en¬ 
force hen, § 314, p 905 

Application of hen to building or improvement 
alone, § 188 
Claim or statement, 

Conti act or consent of owner to be shown, 
§ 163 

Description of owner, § 162, p 694 
Form of statement as to ownership, J 162, p 
692 

Matters to be stated in, § 150 
Separate property of married woman, set- 
tmg forth amount due or to become due^ 
i 153, p. 676, n. 43 


Husband and wife—Gontmued, 

Contracts creating lien by, § 62, § 63, pp. 652-667 
Signature, § 81 
Writing as essential, § 75 
Estoppel, pleading in action to enforce hen, § 
294. p 92G 

Homestead, judgment foreclosmg hen against 
husband only, § 319, p. 1005 
Judgment against husband as agent, preiequisite 
to foieclosure against wife, § 269, p 877, n 
25 

Knowledge of improvement by husband of own¬ 
er, notice of noniesponsibility as essential, § 
84, p 5M 

Notice by nonoontiactmg spouse of objections to 
improvement, § 84, p. 592 

Parties defendant in suit to enforce hen, § 284, 
p 903 

(Peisonal action for enforcement of hen, § 265 
Personal judgment against mariied woman, § 331, 
p 1017 

Ratification, pleading in action to enforce lien, § 
204, p 926 

Sepal ate property of married woman, 

Application of hen to building or improve¬ 
ment alone, § 18S 
Claim or statement of Hen, § 150 

Amount due or to become due, settmg 
forth, § 153, p 676, n 43 
Description of owner, § 162, p 690, n 60, 
p 604 

Description of property or improvements, 

§ 161, p 682, n 56 

Name of owner, § 162, p 600, n 60 
Contract creatmg hen, { 62 

Evidence in action to enforce hen, { 
309, p 971 

Enforcement of hen against, § 263^ p. 869, n. 
12 

Evidence, § 309, p 971 
Party defendant, § 284, p 903 
Notice of hen, evidence in action to enforce 
hen, § 309, p 972 

Time for commencement of suit to enforce 
hen, § 282, p 803, n 41 
Title to piopcity as defense to enforcement, 
§ 274 

Validity of statute creating lien claim, § 3^ p 
407, n 80 

Scivice on owner of intent to claim hen. 8 124, 
p 629 

Variance, actions to enforce hen, § 307, p 956 
Ice houses, lien as attaching to, § 21, p 517 
Identity ot propeity subject to lien, burden of proof 
in action to enforce, § 308, p 961 
Imperfect hen on real property by doing work or fur- 
mshing materials, § 119 

Implied agency, contract creating lien, sufficiency, { 
59 

Imphed contract. 

Claim Or statement setting forth amount due or 
to become due, § 153, p 676, n 51 
Creation of hen, S P 577 
Imphed waiver, S 223 
Improvements, 

Additions, lien acquired under statute relating to, 
{ 23 
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ImproYcmcnts—Gontinned, 

Aiq)licutioii and covciag^e of lien, §S 185, 186, {§ 
187, 188, pp 738-741 

Appoitioumcnt in claim or statement of amount 
due as between buildings or improvements, 

§ 155 

Aulhoiization by owner, necessity, § 52 
Benefits to owner as entitling claimant to lien, 

§ 57, p, 547 

Claim or statement of lien. 

Completion of improvement, time for filing 
claim or statement, § 144, p G64 
Description of improvement, $ ICO, § IGl, pp 
682-G89 
Commencement, 

'Pnonty of lien over mortgage, § 200, p 754 
delation back of lien, § 170 
Community pioperty, subjectmg to lien, S P 
553 

Completion, time for filing claim or statement, § 
142, pp G52-05G; § 144, p G64 
Consent of owner, generally, ante 
Construction of term with respect to priority of 
lien over mortgage, § 200, p 755 
Contract, generally, ante 
Oorpoi ations, power to contract for, § GO 
Defined, § 21, p 514 
Desciiption of, 

Claim or statement of lien, § IGO, § 161, pp 
G82-G89 

Contract creating lien, S 77 
Pleadings in proceedings to enforce lien, § 
204, p 923 

Destruction or removal, loss of hen, § 242 
Different improvements, priority of lien, § 198, p 
749 

Distinct or separate from land, application of 
hen, § 188 

Executors and administrators, power to contract 
for, § 61 

Guardians, power to contract for, § G1 
Inteiest of owner to which hen attaches, i 15 
Knowledge of owner. 

Estoppel as resulting, § 57, p 548 
Necessity, § 52 
Lessees, hen for, § G5, p 558 

Application of hen to reversion of landloid, 

§ 195 

Lienable impiovement, evidence in action to en- 
foice hen, § 310, p 077, n 9G 
iMateiials furnished for, § 40 
Nature of, S 21, pp 513-517 
New stiucture, question for court m action to 
enforce lien, § 314, p 004 
Partial destruction, lien as defeated, § 242 
Priority of hen as to improvement only, § 205, p 
775 

Protection of persons contributing labor or ma- 
teiials, § 3, p 496 

Purchase money mortgage, priority as affected by 
improvement before acquisition of title, § 201, 
p, 703 
Purchaser, 

Application of hen to interest of vendor, § 
194 

Sale in proceedings to enforce hen, reversal 
or vacation of Judgment, i 344 


Improvements—Continued, 

Deceivers, power to contract for, § 61 
Removal from premises, remedy for enforcement 
of hen, § 257 

Eight to hen. §§ 21-25, pp 513-520 

Interior impiovements, §§ 26-20, pp 520- 
524 

Outside buildmg, §§ 30-32, pp 524-527 
Sale, 

Apart fiom land, piovision for in judgment or 
decree enforcing hen, § 324 
Enforcement of hen, priority, § 339 
Same lot or parcel, filing of single claim, § 134 
Second improvement extending hen, § 183, p 734, 

XL 7 

Separate lots or parcels, filing of single daim, § 
134 

Two or more improvements, 

Application and coverage of lien, § 189 
Filing one or more claims or statements, $ 
134 

Two Or more lots. 

Application of hen, § 189 
Filing single hen, § 189 

Uncertainty of owner of land on which erected, 
filing of one or more claims or statements, § 
133 

Vendee, hen as attaching to, § 71, p 575 
In rem, 

Enforcement of hen, § 2G5 

Actual or constructive notice to parties, S 
286 

Scirc facias proceedings, § 288 
Operation of hen, § 2G3, p 870 
Inadequate price, sale in proceeding to enforce hen, 
setting aside for, { 342, p 1027, n 28 
Inchoate hen. 

Assignment, §§ 21G-218, pp 787-790 

Loss of light of claimant to file lien state¬ 
ment, § 217 

Name in which hen jierfected and cufoiccd, 

§ 218 

Perfection or enforcement by assignee, §§ 216, 
217 

Name m which done, § 218 
Puipose of, § 217 

Failuic ot claimant to file notice, § 131, p 640, 
n 18 

Filing claim as necessary, § 131, p. 640, n 23 
Deal pioperty, § 119 
Increase in value Value, post 
IncumbiancGs Encumbrances, generally, ante 
Indebtedness, 

Debtor and creditor relationship as essential to 
right to hen, § 33 

Existence as question for jury in action to en¬ 
force hen, § 314, p 993 , 

Owner to contractor, evidence in action to enforce 
lien, § 300, p. 974; S 310, p. 986 
Presumptions and burden of proof in action 
to enforce hen, § 308, p. 966 
Pleading, actions to enforce, general denial, S 
301, p. 943 

Eight to hen dependent on relation of debtor and 
creditor, § 33 
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Indemnity bonds, 

r.diids 01 iiiidertakiDgs, generally, ante 
Conti actor’s bonds or undertakings, ante 

Index, 

El 101 or mistake of lecoiding officer affecting 
priority of lien claimant and mortgage, § 204, 
p 767 

Filing and recoiding of claims oi statements, § 
145 

Indispensable parties to suit to enforce, §§ 283-285, pp 
8j)S)-&13 

Infants, contract for improvement power to enter into, 
§ 04, p 557 

luf 01 matron and belief, verification of claim or state¬ 
ment of lien, § 167, p 712 

Initials, description ot owmer in claim or statement of 
lien, § 162, p 093 

Injunction, 

Enforcement § 271 

Execution on judgment m proceeding to enforce 
hen, § 330 

iSale of property, § 340 

Insolvency of debtor, appointment of receiver, § 
291 

Installment payments, contract for improvement § 
79 

Instructions to jury. 

Bond of contractor, actions on, § 262, p 867 
Enforcement of lien, § 315 

Insulators, electric light or power lines, lien as at¬ 
taching to, § 21, p 516 

Insuiance, 

Attachment of lien to proceeds on destruction of 
building, § 196 

Destruction of property by fire, insurance com- 
I>any as pazty m action to enforce hen, § 
285 

Injunction against payment of proceeds by lien¬ 
ors suing to foreclose hen, § 271 
Priority of hen over mortgage where insur¬ 
ance proceeds used for erection of new build¬ 
ing, § 205, p 776 

Intent, 

Bond of contractor, construction In accordance 
with, S 258 

Contract for improvement, construction according 
to, § 83 

Furnishing of labor and materials, § 45 
Knowledge of intention to construct, notice of 
non responsibility by owner as essential, § 84, 
p. 594 

Waiver as question of. § 223 

Interest, 

Amount secured by hen, S 176 

Subcontractor, etc, § 174, p 725 
Bond of contractor, recovery against surety, § 
261 

Claim or statement of hen, setting forth, § 153 
Judgment or decree m action for, allowance, § 
319, p 1007 

Payments to subcontractor, etc, set off against 
contractor, § 252 

Interest in property, 

niftirn or statement of lien to show interest of 
owner, S 162, pp. 690, 685 

Contest of enforcement of hen by persons inter¬ 
ested, { 279 


Interest In property—Continued, 

Duty of Intel venor m action to enforce hen to 
show interest, § 285 
laen as, § 1, p 492 

Mortgagee, termination of interest affecting par¬ 
ties defendant in action to enfoice hen, § 
284. p 907 

Operation and effect of hen, §§ 191-195 
Subject to hen, §§ 15-19, pp 510-613 
Claim or statement, 

!Name of owner, § 162, p 600 
Naming person without interest in prop¬ 
el ty, § 162, p 604 

Evidence in action to enforce hen, § 300, p 
060; § 310, p 077 

Priority of mechanic’s hen, § 205, p 775 
Questions for luiy m action to enforce hen, 
§ 314, p 993 

Interior Improvements, right to hen, §§ 20-29, pp 
520-^24 

Interrogatories to jury for special findings in action to 
enforce hen, § 316, p 098 
Interruption of woik, relation back of hen, § 180 
Inteiwening petition, filing as dispensing with notice 
to owner ot intent to claim hen, § 121, p G27 
Intervening incumbrances, time for filing notice of 
claim of hen, § 139, p 648 
Intervention, 

Bond of contractor, actions on, § 262, p 863 
Enforcement of hen, § 284, p 906, n 47, § 285 
Complaint in intervention in action by con¬ 
tractor against owner, § 263, p 870 
Evidence, § 310, p 70, n, 95 

Burden of proof, § 308, p 960 
Foieclosure of vendor’s hen by, § 302 
Laches, demurrer raising question, § 305, p 
949 

Lis pendens required to be filed by inter¬ 
vener, § 289 

Other pioceeding to enforce hen, commence¬ 
ment of action to enforce within statu¬ 
tory time, § 282, pp 895, 896 
Process on intervenor, § 286 
Stipulations in order of reference, § 312 
Trust deed holder, § 284, p 006, n 47 
Vendor’s hen, foreclosure by, § 302 
Ii ligation system, § 21, p 516 

Application and coverage of lien, § 187 
Irrigation well, application of hen to land necessary 
for protection, § 186, p 736, n. 38 
Issues, proof and variance. 

Bond of contractor, actions on, § 262, p. 866 
Determination on application to vacate or can¬ 
cel claim or statement of hen, g 171, p 720, 
n 98 

Discharge or cancellation of claim or statement 
of hen. § 171, p 719, n 91 
Enforcement of hen, actions for, § 307, pp 952- 
959 

Immaterial variance, § 294. p. 928 
Judgment or decree in pioceedmg to enforce 
hen, conformity, § 322 

Trial or hearing m action to enforce lien, g 311 
Itemized account, 

Olaim or statement of hen, g 165, p 703 

Amendment to permit, g 170, p 717, n 56 
Evidence in action to enforce lien, § 309, p. 973 
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Itemized account—Continued, 

Notice to owner of intent to daim lien to con¬ 
tain, S 126, p. 635 

Pleading in action to enforce lien, filing with, § 
2&1, p 933 

Job number, claim or statement describing property 
by reference to job number, § 161, p 688, n 41 
Joinder of causes, enforcement of lien, § 298 
Demurrer on ground of, § 305, p 949 
Joinder of liens and enforcement, § 272 
Joinder of parties. 

Bond of contractor, action on, § 2G2, p 863 
Enforcement of lien. 

After period for commencement of action has 
expired, § 282, p 898 
Defendants, § 284, pp 900-911; § 285 
Failure to Join, § 284, p 910 
Either as defendant or plaintiff, § 285 
■Plaintiff, §i 283, 285 
Joint contracts Contracts, ante 
Joint owners Owners, post 

Joint tenancy, realty held in as subiect to lion, § 15 
Jouineymen, 

Original contractor, term ns including, § 90 
Statutoiy enumeration, § 86 
Judgment debtor, redemption from sale in pioceed- 
ings to enforce lien, § 347, p 1032 
Judgments or decrees. 

Bonds of contractors, actions on, § 262, p 8(.S 
Bonds or undertakings for prevention oi discKaige 
of lien, actions on, § 239 

Claim, statement, etc, as not judgment, § 131, 
p 041 

Deficiency judgment in action to foieclose lien, § 
203, p 869 

Duration of lien, § 183, p 734, n 4 
Enforcement of lien, §§ 317-335, pp 1002-1022 
Additional judgment after term, § 3«*i3 
Amendment, § 333 
Amount of recovery, § 319, p 1006 
Conformity to hen statement, § 321 
Default judgment, § 318 
Attachment followed by judgment, § 287 
Attorney’s fees, allowance for, § 319, p 1007 
Cancellation or vacation of notice of lis 
pendens, § 289 
Ceitainty, § 319, p 1004 

Description of property, § 320 
Character of lien, § 335 
Clerical errors, § 333 
Cloud on title, § 335 
■Collateral attack, § 334 
Gonclusiveness, § 334 

Conditions precedent to entry, imposition of, 
§ 332 

Confession of judgment, § 318 
Conformity to. 

Findings or verdict, § 323 
Lien statement, § 321 
Pleadings, issues and proof, § 322 
Statutory provisions, § 319, p 1004 

Costs, 

Allowance for, § 319, p 1006 
Direction for payment out of proceeds of 
sale, § 324 
Default, § 318 


Judgments or decrees—Continued, 

Enforcement of hen—Continued, 

Deficiency judgment, piayer as essential, | 
322 

Definiteness, § 319, p 1004 
Description of property, § 320 
Determmation as to piionties. § 325 
Direction for sale and distribution of pro¬ 
ceeds, § 324 

Distiibution of proceeds fiom sale, diiection 
for, § 324 

Evidence, conformity, § 322 
Execution on, § 336 

■Sale of property, § 337 
Extent of relief, § 319, p 1005 
Findings, 

Confoimity, § 3231 

Establish facts to support judgment, § 
316, p 098 

Findings of tact and conclusions of law as 
basis for judgment, § 316, p 998 
General \erdict by jury as basis, § 316, p 
098 

Imposition of conditions precedent to entiy, 
§ 332 

Interest, § 319, p 1007 
Issues, coulormity, § 322 
Judgment by subcontractor against contractor 
bcfoio instituting action to enfoice, limi¬ 
tation, § 282, p 801 
Junior lienors, piovision for, § 324 
Lien of judgment, § 335 
Materialmen, pleading judgment against con¬ 
tractor in action to enforce hen against 
owner, § 294, p 933 
Merger of hen info judgment, § 335 
Modification, § 333 
Nature, § 317 

Opening default judgment, § 318 
Operation and effect, § 334 
Outstanding interest, provision for, § 324 
Parties, § 310, p 1005, § 326 
I’cifection of hen by, S 335 
Personal judgment, generally, post 
Pleadings, conformity, § 322 
Presumptions, § 334 
Prior claims, provisions as to, § 324 
Priorities, deteimiuation as to, § 325 
Proof, conformity, § 322 
Bequisites and essentials in general, § 319, pp 
1004-1007 

Sale, diiection for, § 324 
Scope of relief, S 310, p 1005 
Signature by referee, § 312 
Single or separate judgment, § 327 
Special judgment m action to enforce hen, 
parties defendant, § 284, p 907 
Subcontractor, action by, S 326 

Condition precedent to enforcement of 
hen, § 269 

Time of entry, { 319, p 1004 
Two or more contractors defendant where 
one was seived, § 284, p. 910 
Vacation, § 333 
Venditioni exponas, § 336 
Verdict, conformity, § 323 
Wilt of leview, I 3^ 
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Judgments or decrees—Continued, 

Establishment of lien, conclusive against sureties 
on contractor's bond, { 259, p 847 
Injunction against enforcement in fraud of 
workman or materialman, § 271 
Loss of priority by failure to have date of at¬ 
taching of lien determined by judgment, § 
201, p 767 

PcMsonal judgment, generally, post 
Piiority, 

Fixing, § 206 

Full amount of judgment as to lien m prefer¬ 
ence to mortgage, § 206, p 777, n 74 
Lien after Judgment on lien, § 198, p. 748 
Relation back on establishment by judgment, § 
177 

Release by lienor of rights under personal judg¬ 
ment affecting pnoiity of mechanic’s lien 
over moitgage, § 204, p 766 
Unliquidated demand, amount secured as includ¬ 
ing inteiest, § 176 

Waiver ot lien by recoveiing personal Judgment 
on, § 225 

Judicial distiicts, place of filing of notice or claim, § 
138 

Judicial sale. 

Amendment of claim or statement of lien affect¬ 
ing rights of pui chaser at sale, § 170, p 717 
Lien as affected, § 244 

Purchaser at as having ownership supporting lien 
under contract with, § 72 
Junior lienors. 

Judgment or decree in proceedings to enforce 
hen, piovision fur, § 324 
Parties defendant in suit to enforce mechanics’ 
lien, § 284, p 006 

Redemption from sale under senior hen, { 347, 
p 1032 

Jurat, 

Claim or statement of hen, S 167, p 712 
Notice to owner of intent to claim hen, § 127 
Jurisdiction of enforcement of hen, § 281 
Attachment to acquiie Jurisdiction, § 287 
Equity juiisdiction, § 264 

Judgment as not preventing running of limita¬ 
tions where without jurisdiction to render 
deciec, S 282, p 805 
Jury questions, 

Bond of contractor, actions on, { 262, p. 867 
Declaidtion of priority over trust deed, § 206, p 
778, n 91 

Enforcement of hen, § 311, § 314, pp 992-997 
Justification, bond, prevention or discharge of hen, § 
236 

Kilns, hen as attaching to, § 21, p. 517 
Knowledge, 

See, also, Notice, generally, post 
Constructive knowledge, generally, ante 
Consent of owner as established by, § 73, p 578 
Contract creating hen as created by showing of, § 
73. p 577 

Estoppel resulting, § 57, p 548; S ^30 
Intention to construct, notice of nonresponsibili- 
ty by owner as essential, § 84, p 594 
Lessor, improvements by lessee, § 65, p 561 
Notice by owner of nonresponsibility in case of, S 
84, pp 590, 593 


Knowledge—Continued, 

Owner, 

Necessity, § 52 

Necessity of filing claim or statement, { 131, 
p. 640, n 23 

Ferfoimance of work or furnishing materials 
as taking place of notice of intent to 
claim hen, § 122 

Payment, application as dependent on knowledge 
01 absence thereof of source of funds, § 240 
Pleading, proceedings to enfoice hen, § 204, p. 
926 

Purchaseis, hen as affected, § 243, p 816 
Purchasers or lienors of construction as taking 
place of compliance with statutory require¬ 
ments, § 119 

Vendor, improvements by vendee, § 71, p 573 
Verification of claim or statement of hen to be 
ba^d on knowledge, § 167, p 712 
Wife’s knowledge of improvement made under 
contiact with husband, § 63, p 556 
Labor and laboieis Work and Labor, generally, 
post 
Laches, 

Bond of contractor, defense in action on, § 262, p. 
863 

Enforcement of hen, § 282, pp 889-809 

Bringing in additional parties, § 285, p 911, 
n 17 

Demurrer raising objections, § 305, p 049 
Pleading in action to enforce, S 3(12 

Land, 

Lot or tract, generally, post 
Real pioperty, generally, post 
Landlord and tenant. 

See, also. Leases, generally, post 
Acquisition of leasehold estate by lessor, lien as 
surviving, § 245 
Contract, § 65, pp 557-566 

Pleading, enforcement of hen against lessor 
based on contract by lessee, § 294, p 028 
Contractor, 

Dealing with lessee, necessity of notice to 
owner, § 121, p 624, n 68 
Term as including lessee, § 90 
Fixtures, 

Attachment of hen, § 190 

Fixtures removable by tenant, § 26 
Tenant’s right to receive payment as subject 
to hen, I 15 

Improvements by lessee. 

Application of hen to reversion of landlord, § 
195 

Notice by owner of nonresponsibility, § 84, p. 
592 

Notice to lessee as notice to owner of intent to 
claim hen, § 124, p 628, n 94 
Ownei’s habihty for work done at request of ten¬ 
ant, § 263, p 871 

Payment by lessor, discharge of hen by, § 247 
Sale of buildings on leased premises in pioceed- 
ings to enforce lien, removal of building, § 
345 

Last material furnished or work or labor performed, 
time for flhng claim or statement, § 144, p. 658 
Laundry apparatus, hen as attaching to, § 27 
Law governing. Conflict of law, generally, ante 
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Lawns, lien as allowable for making, % 30 
Leaseholds, 

Acquisition by lessor, lien as surviving, § 245 
Application of lien to, 

Impiovemcnt of leasehold, S 101, p 744, n 60 
Subsequent leasehold, § 103, 740, n 84 
Lien as atbiching to leasehold estates, § 17 
Priority of mechanics' hen, § 210 
Leases, 

See, also. Landlord and tenant, generally, an¬ 
te 

Application and coveiage of hen, § 187 
Building or improvement alone, § 188 
Cancellation, application of lien to lessor’s in¬ 
terest, § 195, p 746, n 05 
Improvement covering lease and other prop¬ 
erty, § 189, p 742, n 41 
Reveision of landloid for improvements by 
tenant, § 195 

Consent or agreement of owner. 

Evidence in action to enforce lien, § 309, p 
971; S 310, p. 980 

Questions of law and fact in action to enforce 
lien, § 314, p 995 
Contractor, 

Dealing with lessee, necessity of notice to 
owner, § 121, p 624, n 68 
Term as including lessee, § 90 
Description of owner In claim or statement of 
hen, § 162, pp 692, 695 
Fixtures, 

Attachment of hen, S 1^0 

Fixtures removable by tenant, ( 26 
Tenant’s right to receive ppayment as subject 
to lien, § 15 

Notice by owner of nonresponsibihty in case of 
impiovements by lessee, § 84, p 592 
Notice to lessee as notice to owner of mtent to 
claim hen, § 124, p 628, n 94 
Owner’s liability for improvement at request of 
tenant, § 263, p 871 

Parties to suit to enforce hen, § 284, p 902 
Prioiity of hen and lease, S 207, p 780, n 5 
Sale of buildings on leased premises in proceed- 
ings to enforce hen, removal of building, § 
345 

Leave of court, amendment of <daim or statement of 
hen, S 170, p 719 

Ledgei entries, evidence of delivery of material in 
action to enforce hen, i 310, p 979, n. 16 
Ledger sheets, evidence in action to enforce hen, § 
300, p 974, n. 66 
Legal nature, I 1, p 492 

Levy, execution on judgment in proceedmg to en¬ 
force hen, § 336 
Liberal constiucuon. 

Constitutional provisions, 8 4, p 502 
Statutory provisions, { 4, p. 501 
Licenses, 

Contract with licensee, 8 06 
Lien as attaching to, 8 15 
Want of license as precluding enforcement of me¬ 
chanics’ lien, 8 273, p 881, n 92 
Lienors’ names in claim or statement, 8 157 
Life estates. 

Application of hen to improvements by hfe ten¬ 
ants, 8 191, p. 744, n. 71 


Life estates—Continued, 

Contract by hfe tenant as subjecting to lien, § 
67 

Lien as attaching to, f 15 

Lighting equipment, installation in building, hen as 
attaching to, 8 27 

Lightning rods, hen for construction and election, 8 
21, p 517 

Lime barrels, charge for as Included m hen for ma¬ 
terial, 8 44 

Ldmitation of actions. 

Bond of contractor, recovery on, § 262, p 862 
Enforcement of lien, 8 282, pp 889-699 

Amendment after expiration of period, 8 
282, p 898 

Application of general statutes, 8 282, p 891 
Assertion of hen in other proceedings, 8 282, 
p 895 

Attachment, 8 287 

Cancellation of notice of lis pendens on fail- 
uie to begm action to foreclose in time, 
8 289 

Commencement of woik or delivery of ma¬ 
terials affecting commencement of limi¬ 
tation, 8 282, p 893 

Construction of provisions, 8 282, p. 891 
Contmuing of hen under statutory provision, 
§ 282, p 896 

Demurrer raising question, 8 305, p 949 
Deposit or undertaking to discharge hen, | 
282, p 891 

Diligence in prosecution of proceeding, 8 282, 
p. 809 

Filing of hen claim or statement affecting 
commencement of peiiod, 8 282, p 893 
Law governing, 8 282, p 801 
Matuiity of claim or acciuol of indebtedness, 
8 282, p 894 

Natuie of proceedings required to toll hmi- 
tations, 8 282, p 895 

Other hen <daimants and parties in interest, 
as parties, 8 282, p 802 
Owner, 

Commencement of action against to stop 
running of limitations, 8 282, p. 892 
Suit to determine validity of hens, 8 282, 
p 896 

Persons against whom action must be insti¬ 
tuted to stop running of statute, f 282, p 
802 

Point from which statutory period begins to 
run, 8 282, p. 893 

Subcontractor, 8 260, p 877, n 22 
Time when period begins to run, 8 282, p. 
893 

Lis pendens. 

Cancellation or vacation of notice, 8 289 
Enforcement of hen, 8 289 

Discharge of hen by bond affecting necessity, 
8 282, p. 892 

Pleading notice of hs pendens m action to en¬ 
force, § 294, p 937 

Striking out plea in suit to enforce subcon- 

I tractor’s hen, 8 266, p 875, n 90 

I Loan contract, filing affecting priority of mortgage, 8 

I 204, p. 770 
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LoclRinj:;, lien as allowable in respect of lodging of 
workmen, $ 48 
Loss, 

Account not Itemized, claim or statement, | 165, p. 
704 

Claim or statement of lien, ante 
Destruction or removal of building or Improve¬ 
ment, S 242 
Failure to, 

File or record, claim or statement, S 131, p 
G40, n. 24 

Give notice to owner of mtent to claim lien 
witbin specified time, $ 125 
Perfect within time and manner presciibed 
by statute, § 119 

State whether credit was given, claim or 
statement, § 152 

Loan, counterclaim m action to enforce lien, S 
276, p 884, n 27 

Omission of credits and offsets, claim or state¬ 
ment, § 154 

Prioiity, § 204, pp 765-771, §§ 207, 208 
Reputed owner described in claim or statement of 
lien, § 162, p 693 
Right, § 241 
Lot or paicel. 

Accrual of commencement of lien, acquisition of 
land after commencement of construction, § 
177 

Amount or area of land. 

Application of lien, $ 186 
Statutory limitation, § 186 
Application of lien, S 18fii P 736^ n. 32; §§ 186, 
189 

Buildings constructed at same time^ priority of 
lien over mortgage, § 200, p 756 
Olaim or statement. 

Apportionment of amount due from two or 
more buildings or improvements, § 155 
Inclusion of too much land in description, { 
161, p 685 

Partial inclusion of land subject to lien, S 

161, p 686 

Single or separate claim on improvements on 
same or separate lots or parcels, § 134 
Entire lot or tract, application of lien, S 186 
Seveial houses erected on distinct lots, enforce¬ 
ment of lien on all houses in single proceed¬ 
ing, S 272 

Several lots or tracts, application and coverage 
of lien, § 189 

Lubricants, machinery used in construction or im¬ 
provement work, I 44 
Lump sum. 

Claims for amount due under separate contract, 
claim or statement of hen, S ^65, p 703 
Contract, materials delivered for improvements 
on several lots, enforcement of lien, § 320, p 
1008, XL 47 

Machinery. Tools, macdiinery and equipment, gener^ 
ally, post 

Machinists, statutory enumeration, § 86 

promises, description in notice to owner of 
intent to (daim lien, S 3.26, p 636 
Mail, 

Notice to owner of intent to daim lien, S 128 
Service of notice or copy of claim, § 146 


Maintenance contract, time for flimg claim or stato- 
ment, § 144, p 663, n. 44 

Malicious claim, claim or statement of Hen induding 
too much land, S 161, p. 685, n 91 
Market value of improved land consideration in es¬ 
tablishing extent of lien, S 186 
Marriage, 

Evidence of agency for notice to owner of intent 
to claim lien, S 124, p 629 
Right to lien as affected by marriage of owner 
subsequent to improvement, § 55 
Married women Husband and wife, generally, ante 
Masons, statutory enumeration, § 86 
Master, 

Amendment of claim or statement of lien, { 170, 
p 719, n 77 

Reference in action to enforce lien, § 312 
Report, mterest allowed from date of master’s 
report, S 176 

Materials and materialmen, S| 40-44, pp 531-537 
Abandonment, 

Amount secured by lien, abandonment by con¬ 
tractor, i 175 

Contract by contractor, time for filing claim 
or statement, S 142, p 654 
Original contract, rights as affected, § 112 
Accounts, 

Service of attested account on owner, stat¬ 
ute requiring strict construction, § 4^ p. 
504 

To owners^ i 130 

Accrual of lien on performance of labor or fur- 
mshing of material, § 181 
Actual use as essential to lien, § 43 
Additional materials, furnishing after comple¬ 
tion of original contract as extending 
itime for filing daim or statement, { 149, 
p. 670 

Time for notice to owner of intent to daim 
lien, S 125 

Advance payment to contractor with knowledge 
of unpaid daim of materialmen, § 251, p 831 
Advances of money, | 47 
Agreement, 

Delivery pursuant to agreement to extend 
time for filing lien as extending time, § 
148, p 668, n 21 

Delivery under agreement for extending time 
for claim or statement, § 148 
Owner, presumptions and burden of proof in 
action to enforce lien, § 308, p. 962 

Amount, 

Claim, S 51 

Furnished, presumptions and burden of proof 
m action to enforce lien, S 308, p 965 
Lien fixed by contract with contractor, § 174^ 
p 725 

Secured by lien, 

Furnishmg of materials after abandon¬ 
ment of contract, § 175 
Guarantee of payment by owner to mar 
tenalmen, § 174, p 725 
Persons not dealing directing with own¬ 
er, f 174, p. 723 

Application and coverage of lien, § 190 
Assignment by contractor, prioiity of lien over, 5 
211 
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Materials and materialmen—Ck)ntinued, 

Assignment of claim, assignee's right of action on 
contractor’s bond, § 262, p. 856, n 73 
Attachment of lien, S 181 
Bonds, 

Contractor, 

Acceptance, note of contractor, as releas¬ 
ing surety on bond, § 230, p 851 
Extension of time to contractoi, surety 
on bond as released by, § 259, p 852 
Liability of owner for claim because of 
failure to exact, § 256 
Parties to action on, § 262, p 863 
Bight of action on, § 262, pp 855, 856, n 
78 

Personal liability of owner, failure to exact 
bond for perfoimance of contract, § 256 

Buildings or paits thereof as mateiials, § 41 
Claim and statement of lien, 

Abandonment of contiact by contractor, time 
for filing, § 142, p 654 
Additional mateiials, furnishing aftei com¬ 
pletion of original contract as extending 
time for filing, § 140, p 670 
Contract or consent of owner to furnishing, 
showing, S 163 
Deliveiy, 

Agi cement for extending time for claim 
or statement, § 148 

Completion of contract affectmg time for 
filing claim or statement, S 144, p 
660 

Bate affbcting time for filing claim or 
statement, 8 144, p 658 

Extension of time for fiOiing claim or state¬ 
ment by furnishing mateiial, § 149, pp 
668-672 

Furnishing last material, time for filing claim 
or statement, § 144, p 658 
Mateiials furnished, showing, 8 165, pp. 690- 
708 

Necessity, 

Filing and recording, 8 131, p 641 
Statement as to use or furnishing for 
use, 8 105, p 701 

Payments by owner to contractor before ex¬ 
piration of time for filing or notice of 
claim, § 251, p 831 

Statement by contractor seeking to acquire 
hen, 8 130 

Claims, 

Additional mateiiol, time for notice to own¬ 
er of intent to claim lieq, § 125 
Amount of claim, 8 51 

Assignment of claim, assignee’s right of ac¬ 
tion on bond of contractor, 8 262, p 856, 
n. 73 

Bond taken by owner from contractor, own¬ 
er’s liability for claim because of failure 
to protect, 8 256 

Form of notice to owner of intent to claim 
lien, 8 126, p. 633 

Notice to owner by hen claimant on failure 
to furnish statement of names of ma¬ 
terialmen, § 121, p 626 


Materials and materialmen—Gontlnued, 

Claims—Gontlnued, 

One notice to owner of Intent to claim lien 
for mateiials furnished under more than 
one contract, § 121, p 627 
Collusive payments to principal contractor as af¬ 
fecting materialman’s hen, § 251, p 832 
Cbmmciicomcnt of, 

Lien, 

As soon as material is in evidence on 
land, 8 179, p 731, n 53 
Perfoimance of labor or furnishing of 
material, § 181 

Limitations of action to enforce lien, § 282, 
p 803 

Period for institution of action to enfoice 
hen, § 282, p 894 

Commissions as henable items, § 49 
Common law remedies foi ciilorcemcnt of con¬ 
tiact, 8 266 

Complaint in action to enfoice hen, 8 294, p 929 
Completion, 

Contiact affecting time for filing claim or 
statement, 8 144, p 0(;0 
Structure, delivery after, 8 43, n 87 

Consent of owner. 

Claim or statement of lien to show, § 163 
Piesumptions and burden of proof in action 
to enforce hen, 8 308, p 902 

Continuance of lien, 8 183 
Conti acts and contractors. 

Abandonment of contract, 

Amount secured by hen, 8 175 
Bights as affected, § 112 
Tune for filing claim or statement, 8 
142, p 654 

Acceptance of conti actor’s note as releasing 
suiety on contractoi's bond, 8 259, p. 
851 

Additional materials, furnishing after com¬ 
pletion of original contiact as extending 
time for filing claim or statement, 8 149, 
p 670 

Advance payment to conti actor with knowl¬ 
edge of unpaid claim of matciialmcn, 8 
251, p 831 

Amount of lien fixed by contract with con¬ 
ti actor, 8 174, p 725 

Application of moneys received by contractor 
from owner or other interested person, 8 
249 

Assignment of claim, assignee’s right of ac¬ 
tion on contractor’s bond, 8 262, p 856, n. 
73 

Claim or statement of lien to show contiact 
of owner, 8 163 

Collusive payments to principal conti actor as 
affecting lien of materialman, 8 251, p. 
832 

Common law remedies for enforcement of 
contract, 8 266 

Completion of contract affecting time for 
filing claim or statement, § 144, p. 660 
Contract with contractor, 88 97, 113 
Contractor’s right to hen as materialman, 88 
89, 91 
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Materials and materialmen—Oontlnned, 

Contracts and contractors—Continued, 

Creation of lien by contract for materials, { 
42 

Death of contractor after completion of work 
as affecting right to lien, § 07 
Defect m performance of original contract, 
rights as affected, § 112 
Delay in performance of original contract, 
rights as affected, § 112 
Description of materials, contract creating 
hen, § 77 
Bztension, 

Surety on bond of contractor as released 
by extension of time to contractor, { 
259, p. 852 

Time for filing claim or statement by 
furnishing additional materials after 
completion of original contract, § 
149, p 670 

Filing of principal contract by owner, effect, 
§ 107 

Fiaudulent payment to principal contractor 
as affecting lien of materialmen, § 251, 
p 832 

Implied contract with contractor, § 113 
Judgment against contractor, 

Petsonal judgment, § 331, p 1015 
Pleading in action to enforce hen 
against owner, § 294, p 933 

Liability of owner, 

Failure to exact bond fiom contractor, § 
256 

Pleading in action to enforce hen, § 294, 
p 932 

Lien as affected by payment to contractor, i 
251, p 828 

Materialmen and contractors distinguished, § 
89, p 601 

Mode and teims of payment as controlled by 
original contract, § 110 
Modification of principal contract, rights as 
affected, § 111 
Money due contractor. 

Lien on, §§ 114-117, pp 619-622 
Retention by owner of portion, reliance 
on contract piovision, § 255 

Nature of contract with contractor, S 113 
Notice, stipulations against hens in contract, 
§ 109 

One notice to owner of mtent to claim hen 
for materials furnished under more than 
one contract, § 121, p. 627 
Parties to action on contractor’s bond, § 262, 
p 863 

Payments by owner to contractor before ex¬ 
piration of time for filing or notice of 
claim, § 251, p 831 

Personal judgment against contractor, § 331, 
p. 1015 

Personal liability of owner, failure to exact 
bond for i)erformance of contract, { 256 
Persons furnishing matenal to contractor 
as entitled to hen, § 101 
Priority of hen over assignment by contrac¬ 
tor, { 211 

5TC JS-84 


Materials and materialmen^-Continued, 

Ckintracts and contractors—Continued, 

Release of hen by contractor, rights as af¬ 
fected, § 246 

Rescission of principal contract, rights as 
affected, § 111 

Retention by owner of portion of money due 
contractor, rehance on contract provi¬ 
sion, § 255 

Right of action on contractor’s bond, S 262, 
pp 855, 85G, n 73 
Right to hen. 

Contractors, §§ 89, 91 

Death of contractor after completion of 
work, § 97 

Materialmen under contract with con¬ 
tractors, § 97 

Persons furnishing material to contrac¬ 
tors, § 101 

Statement by contractor seeking to acquire 
hen, § 130 
Stipulations, 

Piincipal conti act, effect, §§ 108-110 
Waiver, stipulation in contract as bind¬ 
ing on materialmen, § 222 

Waiver, 

Rights against contractor’s surety, S 259, 
p 848 

Stipulations in contract as binding on 
materialmen, § 222 

Death of contractor after completion of woik as 
affecting right to lien, § 97 
Declaration or petition in action to enforce lien, 
S 294, p. 929 

Default in performance of principal contract, 
rights as affected, § 112 

Defective installation, right to hen as affected, § 
43, p 53o, n 7 
Defined, § 89, p 600 

Delay in performance of original contract, rights 
as affected, § 112 
Delivery 

Agreement for extending time for claim or 
statement, § 148 

Commencement of limitations of action to en¬ 
force lien, § 282, p 893 
Completion of. 

Contract affecting time for filing claim 
or statement, § 144, p 600 
Structure, delivery after, § 43, p 534, n. 
87 

Date affecting time for filing claim or state¬ 
ment, § 144, p 658 

Evidence in action to enforce hen, § 309, p 
970; § 310, p 978 

Good faith, delivery in as sufficient, § 43 
Ignorance affecting priority of hen and pui^ 
chase money mortgage, { 201, p 763^ n. 
94 

Place of delivery, right to hen as affected, § 
42 

Presumptions and burden of proof in action 
to enforce hen, § 308, p 961 
Pursuant to agreement to extend time for 
filing hen as extending time, § 148, p. 
668, n. 21 
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Materials and materialmen:—Continued, 

Delivery—Continued, 

Question for Jury in action to enforce lien, 
S 314, p 9d4 

ItiG^ht to lien as affected, S 42 
Statement in notice to owner of mtent to 
claim lien, § 126, p 63o 

Description of materials, contract creating lien, 
§ 77 

Desijtnation of hens of materialmen, § 1, p. 491 
Direct lien, § 105 

Diversion to other uses, effect, § 43 
Employees of materialmen, right to lien, S 100 
Employment by contractor, § 97 
Enforcement of lien, generally Enforcement, 
ante 

Enhancement m value, necessity, § 20 
Estoppel to assert lien, |§ 220, 230 
Evidence in action to enforce lien, § 309, pp 970, 
973; § 310, p 978 

Existence of lien m favor of person furnishing, § 
1, p 491 

Extension of time, 

Delivery under agreement for extendmg time 
for claim or statement, § 148 
Filing claim or statement by furnishing ma- 
teiial, § 149, pp 668>^2 
Surety on contractor's bond as released by 
extension of time to contractor, § 259, p. 
852 

Filing, generally, ante 

Form of notice to owner of intent to claim lien, § 
126, p 633 

Fraudulent payment to principal contractor as 
affecDng lien of mateiialmen, § 251, p 832 
Furnishing, § 42 

Accrual or commencement of lien on, $ 181 
Amount secured by lien, furnishing of ma¬ 
terials after abandonment of contiact, § 
175 

Attachment of Hen, § 181 
Claim or statement of hen to show contract 
or consent of owner to furuibhing, S 163 
Commencement of period for institution of 
action to enforce lien, § 282, p 894 
Continuance of lien, { 183 
Contractor furnishing materials as entitled 
to hen, §§ 89, 91 

Evidence in action to enfoice lien, § 309, pp 
970, 973 

Existence of Hen In favor of persons fuinish- 
ing materials, § 1, p 491 
Extension of time for filing claim or state¬ 
ment by furnishing material, § 149, pp 
668^72 

Inchoate or imperfect lien by furnishing, § 
119 

Intent m furnishing, $ 45 
Last material or labor, time for filing claim 
or statement, § 144, p 658 
Mistake, right to hen for materials furnished 
through, § 52, n 99 

Necessity of statement m claim or statement 
of hen, § 165, p 701 

One notice to owner for mateiials furnished 
under more than one coiitiact, { 121, p 
627 


Materials and materialmen—ContimioL 
Fui nishing—Continued, 

Persons furnishing to. 

Another materialman, § 103 
Conti actors as entitled to hen, § 101 
Subcontractor, § 102 

Pleadmg tune of furnishing m action to en¬ 
foice hen, § 294, p 03U 
Presumptions and burden ot proof as to liliiig 
claim within time, § SOS, p 004 
Piiority of hen over moitgage, § 200, p 756 
Purpose m furnishing, § 45 
Showing materials fui niched in claim or 
statement of hen, § 105, pp. 699-708 
Statutory provisions, § 40 
Time for notice to owner of intent to claim 
hen for matenalb furnished at dillerent 
times, § 125 

Good faith, dcliveiy in as sufficient, § 43 
Guaianlec of pajment by owner to materialmen, 
amount secured by hen, § 174, p 725 
Hauling charge, § 50 
Implied contract with conti actor, § 113 
Inchoate or impel feet lien by furnisliing materi¬ 
als. § 119 

IncoiporaLion in building or improvement, neces¬ 
sity, § 44 

Indebtedness, pleading in action to enfoice hen I 
204. p 931 

Intent in furuishmg, § 45 
Judgment, 

Against contractor, 

Personal judgment, § 331, p 1015 
Pleading in action to onloice hen against 
owner, § 294, p 933 

Personal judgment in favoi of materialmen, 
failure to establish hen, § 329 
Kinds of material covered by hen statute, { 41 
Laborer, teim as including, § 88 
Last material furnished, time for filing claim or 
statement, § 144, p. 658 

laabihty of owner to contractor, pleading in ac¬ 
tion to enloi*cc hen, § 294, p 932 
label al construction of statute to piotcct mate- 
iialmcn, § 4, p. 501 

Mistake, light to hen for materials fuiiiislied 
thtough, § 52, p. 541, n 90 
Modification of principal contract, rights as af¬ 
fected, § 111 
Money due contractor. 

Lien on, 114-117, pp 619^22 
Classes entitled, § 115 
Demand and notice, $ llG 
Detention by owner of portion, reliance on 
contract provision, § 255 
Nature of, 

Contract with contractor, § 113 
Lien, § 105 
Mateiials, § 41 
Necessity, 

Enhancement in value, $ 20 
Filing and lecording claim or statement, § 
131, p 641 

Incoiporation m building or improvement, § 
44 

Notice to owner of intention to claim lien, S 
121, p. 624 
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Matennls and materialmen—Continued, 

Necessity—Continued, 

{Statement as to use or furnishing for use In 
claim or statement of hen, § 165, p. 701 

Note of conti actor, acceptance as releasing sure¬ 
ty on contractor's bond, } 259, p 851 
Notice, 

Money due contractor, hen on, § 116 
Owner by hen daunant on failure to fur¬ 
nish statement of names of materialmen, 

§ 121, p. 626 

Owner of intent to dalm hen, 

Delivery of material, statement in notice, 

§ 126, p 635 

Form of notice, § 126, p 633 
Necessity of notice, § 121, p. 624 
One notice for materials furnished under 
more than one contract, § 121, p 627 
Particularity of notice, § 126, p 634 
Time for notice, § 125 

Payment by owner to contractor befoie ez- 
pixation of time for notice of claim, § 
251, p 831 

Stipulations against hens in contract, § 100 
Stop notice. 

Service on owner, §§ 114,117 
To owner distinguished from notice to 
owner of mtention to claim hen, § 
120 

Owners, 

Accounts to owners, § 130 
Application of moneys received by oontiactor 
from owner, § 240 

Filing of prmcipal contract by owner, effect, 
§ 107 

Guarantee of payment by owner to material¬ 
men, amount secuied by lien, § 174, p 725 
Judgm^t against contractor, pleading in ac¬ 
tion to enforce hen against owner, § 294, 
p 033 

Inability on failure to exact bond for per¬ 
formance of contract, § 256 
Liability to contractor, pleading in action to 
enforce hen, p 932 

Notice to owner by hen claimant on failure 
to fumicOi statement of names of mate- 
iialmen, § 121, p 626 
Notice to owner of Intent to daim lien. 

Delivery of material, statement m notice, 
§ 126, p 635 
Form, § 126, p 633 
Necessity, § 121, p. 624 
One notice for materials furnished un- 
dei more than one contract, S 121, p 
627 

Particularity, S 126, p 634 
Time, § 125 

Presumptions and burden of proof in action 
to enforce hen as to agreement or con¬ 
sent of owner, § 308, p 962 
Primary liability of, pleading m action to 
enforce hen, § 294, p 932 
Ketention by owner of poition of money due 
contractor, rdiance on contract provi¬ 
sion, I 255 


Materials and materialmen—Continued, 

Owners—Continued, 

Service of attested account on owner, stat¬ 
ute requiring, strict construction, 6 4, p 
504 

Statements to owner, § 130 
Stop notice to owner distinguished from no¬ 
tice to owner of intention to claim hen, 
i 120 

Particularity of notice to ownei of intent to daim 
hen, § 126, p 634 

Party to action on bond of conti actor, § 262, p. 
863 

Payment, 

Advance payment to contractor with knowl¬ 
edge of unpaid claim of materialmen, § 
251, p 831 

Application, § 248, p 824 

Moneys received by conti actor from own¬ 
er or other Interested person, § 249 
Payments by subcontractor with money 
received from contractor, § 250 
Collusive or fraudulent payments to princi¬ 
pal contractor as affecting hen of mate¬ 
rialmen, § 251, p 832 

Guarantee of payment by owner to material¬ 
men, amount secured by hen, S 174, p 
725 

Lien as affected by payment to contractor, § 
251. pp 828,832 

Lien of otiiers as affected by payments to ma¬ 
terialmen, §§ 252, 253 

Ownei to contractor before expiration of 
time for filing or notice of claim, § 251, 
p. 831 

Terms of oiiginal contract as controlling, S 
110 

Personal, 

Judgment against contractor, § 331, p 1015 
Judgment in favor of mateiialmen on fail- 
uie to establish hen, § 320 
Liability of owner, failure to exact bond for 
performance of contract, § 256 
Persons furnishing to. 

Another mateiialman, § 103 
Conti actors, § 101 
Subcontractor, { 102 

Place of delivery, right to hen as affected, § 42 
Pleadmg in action to enforce hen, § 294, pp 925, 
929 

Indebtedness, § 294, p 931 
Judgment against contractor, § 294, p 933 
Liability of owner to contractor, § 294, p 932 
Tune of furnishing, S 294, p 930 

Preparatory work, hen as allowable for, S 35 
Presumptions and burden of proof in action to 
enforce, § 308, pp. 961, 962, 964-066 
Agreement or consent of owner, § 308, p 962 
Amount due from owner to contractor, § 308, 
p 966 

Filing of claim within time, § 308, p. 964 
Use of material, S 308* p 961 
Primary liability of owner, pleading m action to 
enforce hen, § 294, p 932 
Prioiity of hen over. 

Assignment by contractor, § 211 
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Matetials and materialmen—Continued, 

Priority of lien over—Continued, 

Moitgage, § 200, p 756 

Deliveiy of materials, ignorance affect¬ 
ing priority of lien and purchase 
money mortgage, § 201, p 763, n 94 
Prior recorded mortgage, § 200, p 753 

Profits as lienable item, § 49 
Protection of persons contributing mateiials, § 3, 
p. 496 

Purchase of materials as sufficient to create lien, 
§42 

Purpose in furnishing, § 45 
Quality and quantity, § 41 
Questions for jury in action to enfoice lien, § 314, 
p 994 

Recording claim or statement, necessity, § 131, p 
641 
Release, 

Lien by conti actor, rights as affected, § 246 
Surety on contractor’s bond. 

Acceptance of contractor's note, § 259 
Extension of time to contractor, § 259, 
p 852 

Reliance on ciedit of building or propeity, § 46 
Removal after rise in construction or building as 
affecting lien, § 43 

Rescission of pimcipal contract, rights as affect¬ 
ed, § 111 

Retention by owner of portion of money due con¬ 
tractor, reliance on contract provision, § 255 
Retroactive operation of law creating lien, § 5 
Right of action on bond of oontiactor, § 262, pp 
855, 850, n 73 

Right to lien, § 80, pp 599-002 

Contractor furnishing mateiials, §§ 89, 91 
Death of oontiactor after completion of work, 
§97 

Defective installation, § 43, p 535, n. 7 
D^ivery of mateiials, § 42 
Employees of materialmen, § 100 
Materialmen under conti act with contrac¬ 
tors, § 97 

Materials furnished thiough mistake, § 52, 
p 541, n. 09 

Money due coiitractoi, §§ 114-117, pp 619- 
622 

Persons furnishing to conti actors, $ 101 
Place of ddivery, S 42 

Separate liens, filing, § 131, p 642 
Seivice, 

Attested account on owner, statute requirmg, 
strict construction, § 4^ p 504 
Stop notice on ownei, §§ 114,117 

Several buildings. 

Application of lien, § 189 
Evidence m action to enforce hen, § 309, p 
970 

Species of lien, § 1, p. 491 
Statements to owner, $ 130 
Stipulations, 

Effect of stipulations in principal contract, S{ 
108-110 

Waiver, stipulation in contract as binding 
on mateiialmen, § 222 


Materials and materialmen—Continued, 

Stop notice, 

Seivice on owner, § 114 

Satisfaction and disposition of balance^ 
§ 117 

To owner distinguished fiom notice to owner 
of mtention to claim lien, § 120 

Subcontractors, 

Application, payments by subcontractor with 
money received from contractor, § 250 
Distinguished, § 89, p 601 
Furnishing material, § 98 
Poisons furnislimg to subcontractor, § 102 
Subiogation, hen by, § 106 
Time, 

Deliveiy of material under agreement for ex¬ 
tending time for claim or statement, § 
148 

Filing claim or statement. 

Abandonment of contract by conti actor, 
§ 142, p 654 
Delivery of materials. 

Completion of conti act, } 144, p. 660 
Date, § 144, p 658 

Extension of time by furnishing mate- 
iial, § 149, pp 668-672 
Furnishing last matei lal, § 144, p 658 
Furnishing mateiials aftei completion of 
original conti act as extending time, 
§ 149, p 670 

Payments by owner to contractor before 
expiration of time, § 251, p 831 
Notice of claim, payment by owner to con¬ 
tractor before expiiation of time, § 251, 
p 831 

Notice to owner of intent to claim hen, § 125 
Pleading time of furnishing in action to en¬ 
force hen, § 294, p 930 

Transportation, hen as allowable for, § 50 
Use, 

Certainty of findings in action to enforce hen, 
§316,p 1000 
Essential to hen, § 43 

Evidence m action to enforce hen, $ 309, p 
970, §310,p 978 

Necessity of statement in claim or state¬ 
ment of lien, i 165, p. 701 
Pleading in action to enforce hen, averments 
as to, § 294, p 925 

Presumptions and burden of proof m action 
to enforce Hen, § 308, p. 961 
Question for Jury in action to enforce lien, 
I 314, p. 994 

Removal after use in construction of build- 
mg as affecting hen, § 43 

Value, § 51 
Waiver, 

Contingency, § 224 

Rights against contractor’s surety, § 259, p. 
848 

Stipulation in contract as binding on, § 222 
Worthless improvements, lights as affected, § 
112 

Maturity of, 

Claim, 

Statement m claim or statement, S 153 
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Maturity of—Continued, 
daim—Continued, 

Time foi commencement of action to enfoice 
hen, § 282, p 894 

Indebtedness, time for tllmg notice or (daim of 
hen, § 141 

Mausoleums, hen statute as including, § 21, p 517 
Memoiaudum, 

Conti act for improvement, filing or lecoiding, § 
82, p 587 

Evidence in action to onfoioe lion, § 309, p 972 
Merchants, statement to contiactoi, duty to furnish, 
f 130 
Merger, 

Estates affecting priority of lien over moitgage, § 
201, p 739 

Interest or estate to which lien attached, hen 
as affected, | 245 

Judgment, hen as merging mto, § 335 
Mills, hen as attaching to, § 21, p 517 
Mines and mimng, 

Amendment of claim or statement of lien to con¬ 
form to pioof, S 170, p 716, n 36 
Taen as attaching to mimng piopeity, § 21, p 515 
Separate or entire bnildmgs, desciiption in daim 
or statement, § 161, p 689 

Mirrors, hen as allowable with respect to, § 26 
Misrepi esentation. 

Estoppel against mortgagee as to prioiity, { 204, 
p 769 

Waivei, avoidance by, § 222 
Mistake, 

Amount due or to become due in daim or state¬ 
ment, § 153 

Claim or statement, ante 

Credits and offsets m claim or statement of hen, 
§ 154 

Date in daim or statement of hen, S 169 
Description in claim or statement, 

Pioperty, § 161, p 684 
Use of materials in building, § 161, p 689 
Election of building on land of anothei, applica¬ 
tion of hen to building alone, § 188 
Filing of daim or statement on partial per- 
toimance of contract, § 144, p 660 
Materials lurmshed through, ri^t to lien, S 52, p 
541, u 99 

Mortgage, prionty over mechanic’s hen, § 201, p 
739 
Name, 

Claim or statement of hen, 

Owner, § 162, p. 693 

Person with whom contract made, § 164 
Owner’s name in chargmg for mateiials af¬ 
fecting owner’s personal liability, § 263, 
p 872, n 49 

Nonlienable items induded in daim or statement, 
§ 166, p 707 

Omission of credits and offsets m daim or state¬ 
ment of hen, § 154 
Recording offlcei. 

Filing 01 recording claim or statement, S 145 
Piiority of hen and mortgage as affected, | 
204, p 767 

Use of materials in building, description m daim 
01 statement, § 161, p 689 


Mistake—Continued, 

Waiver ot hen, evidence in action to enforce lien, 
§ 310, p 988, n. 13 
Modification, 

Contract, 

Right of contractor to hen as affected, § 93 
Set-off in action to enforce hen, § 277, p 885, 
n 42 

Subcontractors, materialmen and woikmen, 
rights as affected, § 111 

Judgment or decree m action to enforce hen, § 
333 

Molds, lumber and other materials used in making, § 
44 

Money due contractor. 

Lien of subcontractors, materialmen or laboieis, 
§§ 114-117, pp 619-622 

Retention by owner of poition, reliance on con¬ 
tract provision, § 235 

Money Judgment, action to enforce Hen, execution 
on, § 336 

Month to month tenancy, leasehold as subject to hen, 

§ 17 

Monuments, Hen as attaching to, § 13 
Moratorium laws, application to enfoicement of hen, 
i 282, p. 889, n. 89 
Mortgages, 

Advances after as well as before accrual of me¬ 
chanic’s hen, pnoiity, § 205, p 773 
Advances by moitgagee, priority, § 206, pp 772, 
773 

After-acquiied pioperty, moitgage of, piioiity, 
§ 201, p 759 
Amendment, 

Bringing In receiver as party after expira¬ 
tion of time for enforcement of me¬ 
chanics’ hen, § 282, p 899 
Claim 01 statement affecting right of mort¬ 
gagee, I 170, p 717 

Joining parties after expiiation of time for 
enforcing hen, § 282, p 896, n 16 
Application of hen to mortgage, § 190 
Assignment of future rents by mortgagor to 
satisfy hen on premises, § 265 
Attorney’s fees, priority over hen of moitgage, § 
205, p 772 

Bill to separate interests of hen daimant and 
those of prior mortgagee, application of lim¬ 
itation, § 282, p. 893, n. 37 
Bond to protect mortgagee against medianics’ 
hens, § 256 

Building contract affecting prioiity of hen as 
against mortgages, § 202 

Building purpose mortgage, priority, § 201, p. 759 
Ghaiacter of mortgage as purdiase money mort¬ 
gage, priority, § 201, p. 7C3 
Claim or statement, ante 

Commencement of buildmg oi improvement af¬ 
fecting priority, § 200, p 754 
Common enterprise, prionty of hen and mort¬ 
gage, § 201, p 760 

Compliance with statutory requirements, 

Pnonty as affected, § 201, p. 761 
Stnetness of compUance, daim or statement 
of hen, S 150 

Contest of enforcement of lien by mortgagee, § 
279 
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Mortgages—Gontinaed, 

Contract of sale authorizing for improvements, 
pieccdence over vendoi's lien, § 71, p 575 
Conti act subjecting interest to lien, § 08 
Contractor, mortgage given to, piioiity, § 201, p 
760 

Contracts, filing as constructive notice, § 132 
Gioss-bill foreclosure for in action to ontoico 
lien, § 302 

Deeds of trust, generally, ante 

Desciiption of owner, claim or statement of lien, 

§ 162, p 601 

Destiuction of priority of hen bv suboidination 
to subsequent mortgage, § 108, p 740 
Discharge of prior mortgage with funds obtained 
under later moitgage ailectiiig piioiity, § 
204, p. 770 

Distinguished, § 1, p 492 
Effect of, 

Intel veiling encumbiance as to piionty, § 
lOS, p 7 'jO 
Priority, § 200 

Equitable interest of mortgagor, application of 
lien, § 101, p 744, n. 07 
Estoppel to claim prioiity, 

Mechanic’s lien claimant, § 204, pp 765-771 
Moitgagee, § 204, p 708 

Expendituies by mortgagee, priority, § 205, pp 
772, 774 

Extent of priority, § 205, pp 771-777 
Extinguishment, 

Existing piionty, § 204, p 770 
Lien, payment of encumbiance by owner, § 
241 

Loss of priority, § 204, p 770 

Filing affecting priority, § 204, p 700 
Foreclosure, 

Cross-bill for in ac (ion to enfoi ce lien, § 302 
Improvements on property psiuliug action, § 
244 

Intervener’s lien claims defeated on failuie 
to obtain judgment against contiactor, 
§ 260, p 877, n 20 

Moilgage cutting off hen, extension of lien 
to other building, § 189, p 741, n 16 
Ecdemption, 

Lien as attaching to right of, } 18 
Sale in pioceedings to enforce lien by 
puidiaser, § 347, p 1032 
Waiver of hen by bunging action, § 227, p 
802 

Furnishing materials affecting priority, $ 200, p 
756 

Given after contract between owner and me- 
chamc, priority, § 200, p. 753 
Improvement mortgage, priority, § 201, pp 759, 
760 

Improvements before acquisition of title affecting 
priority of purchase money mortgage, S 201, 
p 763 

Independent agreements affecting pnonty, § 203 
Intervening encumbrance as affecting piioiity, 
§ 198, p 750 

Intervention by mortgagee In action to enforce 
lien, § 285 

Lien as attaching to mortgaged piopoity, § IS 


Mortgages—Continued, 

Lienor, mortgage giren to lienor, piiorlty, § 201, 
p 760 
Loss, 

Lien, payment of encumbrance by owner. § 
241 

Piioiity, § 204, pp 765-771 

Mergei of estates aficctiDg pnoiitv, § 201, p 750 
Mistolvc in description aifect mg notice by i co¬ 
ord, intci\ention by moitgagee in action to 
cnfoice lien, § 285 

Moilgiigoo as pnity defendant in suit to enforce 
median u'R’ hen, § 284, pp 905, 906 
Name of mortgagi'o, claim oi staleiueiit of hen, 
setting foitb, § 157 

Natuie and piovisions of moitgage affecting 
priority, § 201, pp 758-704 
Noniesideut rnoitmigoe, time for action to en- 
lorco hen, § 282, p 893, n 41 
Notice, post 

Owneiship, moitgaged property, claim or state¬ 
ment, showing, 102, p {>91 
Partial iclcase of land liom moitgage affecting 
pnonty, § 204, p 771 
Parties, 

Amendment joining parties after expiiation 
of time for eiiioicing lien, § 282, p 808, 
n 16 

Defendant in suit to cnfoice lien, § 281, p. 
001, n 52, pp 005, 000 

Payment of encumbiauc'c by owaci, loss or ex¬ 
tinguishment of hen, § 241 
Performance of Lilxn iiQcctiiig pnonty of hen 
over moitgage, § 200, p 750 
Peisons to whom moilgage given, pnonty of 
purchase money moalgago, § 201, p 7(i2 
Presumptions and biudeii of proof in action to 
enforce mechanics’ hen, pnonty, § 308, p. 
90S 

Pnonty, gencially, post 

Proceedings foi determination of pnonty, § 200 
Property capable of being mortgaged as subject 
to hen, § 15 

Proi)erty or interest covered as respects pnonty, 
§ 205, p 775 

Purchase money mortgage, 

Cbaractei of moitgage as purchase money 
mortgage, pnonty, § 201, p 703 
Extent of pnonty, § 206, p 772 
Improvements bcLore acquisition of title af¬ 
fecting pnonty of, § 201, p 703 
Notice and recoidmg of pui chose money 
moitgage, priority, § 201, p 703 
Persons to whom mortgage given, priority of 
purchase money mortgage, § 201, p 762 
Pnonty as to, 

Improvement by purchaser pnor to ac¬ 
quiring title, § 201, p. 703 
Mechanic’s hen in general, § 201, p 701 
Eeceiver, amendment bringing m receiver as par¬ 
ty after expiration of time for enforcement 
of mechanics* lien, § 282, p 899 
Record, 

Moitgagee as party defendant in action to 
entorce hen, { 284^ pp. 905, 906 
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Mortffjs^'s—Continnod, 

Recoi (1—Continued, 

Pnority, § 200, pp 757, 758; 8 204, p 769 
Advances alter os well as l^fore accru¬ 
al of mechanic’s lien, § 205, p 773 
Pui chase money mortgage, 8 20], p 7C3 
Redemption, 

Jnuii as attaching to right of redemption on 
loreclosuie, § 18 

Sale in pioc&»diiig to enforce lien, rights of 
pill chaser at loieclosure under moitgage, 

§ 347, p 1032 

Iloleaso and'tiiiti pnoiity, § 204, pp 770, 771 
lN>iii(‘(lies as ies])ects pnoiity, § 206 
K<*!i(‘»val nlfectiiig pnoiity, § 204, p 770 
Sale, 

liaiid under moitgage, subsequently attaching 
lien as oltccted, § 244 

rio<eeJings to enforce lien, rights of moit- 
gagec, § 34fi 

■Second moitgage subject to first morlgage provid¬ 
ing lor advancement, § 201, p 761 
StipuJaiion in mortgage for pnoiity, § 201, p 769 
Suboi diiiation of hen by claimant to lien of mortr 
gage, § 207 

Siibiogation of mortgagee to lights as mechanic’s 
lien holdei, § 20G 

Subseciueiit inoitgagee’s light to question piionty 
of lien judgment on failure to make him par¬ 
ty to lien foreclosuie suit, § 284, p 90G, n 
42 

Substitution of security affecting pnoiity, § 204, 
p 770 

Suii'ciidcr without limitation or reservation af¬ 
fecting priority, § 204, p 771 
Termination of interest of mortgagee, paity de¬ 
fendant in action to enfoice mechanics’ lien, 

§ 284, p. 007 

Time as afiecting pnoiity between mechanic’s lien 
and mortgage, § pp 752, 757 
Trustee, bunging in as party to enlorcc lien after 
cxpiintion of limitation, 8 282, p 899 
V.iliclity afiecting priority, § 201, pp 758-764 
Voluntary advances after accrual of mechanic’s 
iK^n, priority, 8 205, p 773 
Waivoi, 

Jaen, 

Foreclosuie, mortgages, waiver by bring¬ 
ing action, 8 227, p 802 
Reliance on by holder of mortgage lieiif 
8 228 

Taking mortgage, 8 227, p 802 
Priority ovei mortgage, § 204, pp 765-771; 8 
207 

Motions, proceedings for enfoicement of lien. 

Availability, 8 300 

Reopen case for introduction of further evidence, 

8 311 

Multifanousness, 

Multifarious proceeding to enforce lien, 8 272 
Pleading m action to enforce lien, 8 298 
Multiplicity of suits, enforcement of lien, 

Contractor as jMLrty defendant m action to enforce 
lien to avoid multiplicity, 8 284, p 908 
Dismissal because of defects of parties defend¬ 
ant, 8 284, p 911 

Injunction against enforcement of lien, 8 271 
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Names, 

Amendment, 

Claim or statement to cover Inaccuracy or to 
P t»***e name impioj^erly appeanng, 8 
p. 718 

T,ig pendens to Include name of party, § 289 
Application of lien to person named m claim or 
statement, § 161, p 688 

Buildings, description m claim or statement ot 
lien, 8 161, jx 688 

Ohnstian name of owner unknown, description in 
claim or statement of lien, 8 162, p 693 
Claim or statement, ante 

Contractor, showing m claim or statement of lien, 

8 164 

Description of parties m notice to owner of in¬ 
tent to daim hen, 8 126, p. 635 
Employer, showing in claim or statement of lien, 

§ 164 

Encumbrancers or other henors, setting toith m 
claim or statement, 8 167 
Form of statement as to ownership, 8 162, p 
692 

Index of filing and recording of claims or state¬ 
ments, 8 145 

Moitgagees, setting forth m claim or statement, 8 
167 

Necessity of notice to owner by claimant of lien 
on failure to furnish statement of names of 
subcontractors, employees and materialmen, 8 

121, p 626 

Ownei, 

Claim or statement to set forth name of own¬ 
er of property, 8 1^2, p 689 
Omission, error or mistake in claim or state¬ 
ment of hen, 8 162, p 693 

Political subdivision, description of property in 
claim or statement, 8 161) P 688 
Process m aetLom to enforce hen, 

Misnomer of pfialntiff, 8 286, p 914, n 66 
IServioe on party under assumed name, 8 286, 
p 913, n. 61 

(Setting forth in claim or statement in general, 88 
166, 157 ; 8 161, P 688 ; 8 162, pp 689, 693 ; 8 
164 

Statement to owner by contractor seeking to acs 
quire Uen, duty to furnish, 8 130 
Nature of proceedings. Form and nature of proceed¬ 
ings, generally, ante 

Necessary parties to enforcement of hen, 8§ 283-285, 
pp 899-813 
Negativmg defenses, 

Action to enforce hen, pleading m, 8 297 
Bond of contractor, pleading in action on, 8 262, 
p. 865 

Negligence, completion of work, presumptions and buiv 
den of proof in action to enforce hen, 8 308, p 
967 

Negotiable instruments Notes, generally, post 
New building, questions of law and fact m actions to 
enforce hen, 8 314, p 994 
New trial, 

Bond of contractor, actions on, 8 262, p 888 
Sale in proceedings to enforce hen, title of pur¬ 
chaser as affected by grant of new trial after, 
8 344 

New York system, 8 106 
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Nonlienable items, inclusion m claim or statement of 
hen, S 165, p 707 
Nonresidents, 

Acquisition of lien by, § 7 

Owner, necessity of refiling or reinscribing lien, § 
]31, p 641 

■Summons against in action to enforce lien, § 286 
N on responsibili ty, 

^Posting notice as jury question in action to en¬ 
force lien, § 314, p 993 

Presumptions and burden of pi oof ns to notice 
in action to enforce lien, § 308^ p 9G3 
Statutoiy notice by owner, § 84, pp 590-506 
Nonsuit, enforcement of lien, § 314, p 003 

Admission of additional evidence alter defend¬ 
ant’s motion for nonsuit, § 311 
Effect, § 200 

Notaries, claim or statement of lien, 

Bate of expiration of commission, failure to add 
after signature, § 167, p 713 
Jurat, § 167, p 713 

Persons before whom verification made, § 167, p 
710 

Notes, 

Filing in place of claim or statement, § 131, p 
643 

Materialman accepting from conti actor, surety on 
bond of contractor as released by, S 259, p 
851 

Maturing before expiration of lien, extension of 
hen, § 18a P 735, n 13 

Payment, question for jury In action to enforce 
hen, $ 314, p 997, n 69 

Presumption of good faith purchase by holder m 
action to enfoice hen, § 308, p 9G0 
Pnonty, § 213 
Waiver of hen. 

Acceptance of note of third person, § 227, p 
802 

Negotiation of note taken by claimant, S 220 
Taking or transfer of note, § 226 

Notice, 

See, also. Knowledge, generally, ante 
Actual notice. 

Materialman affecting priority of mortgage 
over lien, § 200, p 757, n 14 
Owner, excusing performance of duty imposed 
by statute, § 131, p 642 
Purchasers, etc, as cure of defects in claim 
or statement, § 169 
Agents, ante 
Amendment, 

Claim or statement, 

Application to amend, { 170, p 719 
Notice of filing claim or statement, § 
146 

iSupply omission, § 170, p 717 
Notice to owner, § 129 

Application to amend dalm or statement of hen, 
§ 170, p 719 

Claim or statement, ante 

Commencement of building or improvement, 
priority of mechanic’s lien over mortgage, § 
200, p 755, n. 92 

Completion of work, time for filing claim or state¬ 
ment, § 142, p. 656; § 144, pp 660, 661 
Constructive notice, generally, ante 


Notice—Continued, 

Contract, 

Failure to file as defeating lien as against 
persons charged with notice, § 132 
Filing, § 82, p 588 
Gorpoiate owner, § 124, p 630 
Discontinue furnishing of matciials, extent of 
priority of lien, § 205, p 771, n 4 
Dismissal of action to enforce for insufiicient no¬ 
tice, § 200 

Evidence of service in action to enlorce hen, § 
309, p 972 

Exhibit attached to notice as part of claim or 
statement of hen, § 1G5, p 704, n 17 
Filing or iccording. 

Claim or statement, 

Amendment of notice of filing, S 146 
Copy of notice of hen instead of original^ 
§ 145 

Defective iccord as notice, § 145, p 665» 
n 74 

Estoppel of owner in failure to file claim 
01 notice of lien within time, § 139, 
p 649 

Joint notice or claim, § 137 
Notice, 

Completion, time for filing claim or 
statement, § 142, p 656, § 144, p 
669 

Filing or service of copy of claim, f 
146 

Intention to file distinguished from 
notice of filing of hen, § 146 
(Service of statement or notice on owner, 
filing before serving, § 139 
Setting foith m claim oi statement that 
notice to owner was given, { 158 
Contract, 

Failure to file os defeating hen as against 
persons charged with notice, § 132 
Improvement contract, § 82, p 688 
Lien distinguished from notice of intention to 
file hen, $ 146 
Notice, 

Intention to claim lien, §§ 129, 128 

Filing of hen before giving notlce^ 
§ 125 

Necessity, § 120; § 121, p 626, n 73 
Intention to sue, condition precedent to 
enforcement of hen, $ 268 
Owner’s notice of nonrebponsibihty, S 8A 
p 506 

(Priority over mortgage, notice to owner, 
§ 200, p 762 

' Nunc pro tunc filing of notice of pendency 
of action to enforce hen, § 289, n 22 
Husband and wife. 

Notice to owner, spouse of owner or part 
owner, § 124, p 629 

Objection to improvement by noncontractmg 
spouse, § 84, p 592 
Intention to. 

Claim hen in general, §§ 120-129 
File lien distinguished from notice of flhng 
of hen, § 146 

Foreclose, condition for allowance of costs, § 
350, p. 1034, n. 38 
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Notice—Continued, 

Intention to—Continued, 

Sue, filing as condition precedent to enforce¬ 
ment of hen, § 268 
Laborers. Work and labor, post 
Lease provisions, 

Compliance with as essential, § G5, p 565 
Waiver, § 65, p 566 
Materials and materialmen, ante 
Moitgages, j 

Commencement of building or improvement, 
piioiity of mechanic’s lien over mort¬ 
gage, § 200, p 755, n 92 
Knowledge of performance of labor, etc, as 
attocting piioiity, § 205, p 774 
Notice of noniesponsibility mortgagee, § 
84, p 593 

Notice to mortgagee of Intent to daim lien, 

§ 124, p 628 

Notice to owner, filing and recording, prior¬ 
ity over moitgage, S 200, p 752, n 67 
Puichase money mortgage, priority, § 201, p 
763 

Waiver of piioiity by moitgagee by failing to 
post notice, etc, § 204, p 769 
Nonresponsibility, 

Posting as question for jury in action to en¬ 
force lien, § 814, p 993 
Presumption and burden of pi oof m ac¬ 
tion to eufoice lien, § 308, p 963 
Statutoi 7 notice by owner, § 84, pp 590- 
596 

Nunc pro tunc filing of notice of pendency of ac¬ 
tion to enforce lien, § 289, p 917, n 22 
Owner, 

Actual notice, excusing nonperfoimance of 
duty imposed by statute, S 131, p 642 
Alternative provisions as to time for givmg 
notice, § 125 
Amendment, § 129 

Claim or statement of lien to supply 
omission, § 170, p. 717 
Amount and particulars of claim, necessity 
of setting forth, § 126, p 634 
At or before time of furnishing labor or ma¬ 
terials, § 125 

Attorney of claimant, signatuie, $ 127 
Cautionary notice, contents, § 126, p 635 
Change of owneiship, § 124, p 628 
Claim or statement of lien failing to state 
claim IS due as impairing notice, § 153 
Constructive service, § 128 
Contents, § 126, pp 632-636 
Corporate owner, § 124, p, 630 
Date, accrual or commencement of hen, § 182 
Defects, { 129 

Waiver of defects, { 120, p 634 
Descnption, 

Maten^s furnished, § 126, p 635 
Parties and property, § 126, pp 635, 636 
Direct dealing by claimant of hen with own¬ 
er, S 121 

Distinction between stop notice and notice 
to owner of intention to claim hen, § 120 
Equitable owner, § 124, p 628 
Evidence in action to enforce hen, 

Service, § 309, p 972 


Notice—Continued, 

Owner—Continued, 

Evidence in action to enforce lien—Contin¬ 
ued, 

Waiver of rights, § 310, p 988 
Excuse for failure to give notice of intent 
to daim hen, § 122 
Executor, S 124, p. 629 

Exhibit attached to notice as part of claim 
or statement of lien, § 165, p 704, n 17 
Failuie of claim or statement of hen to state 
daim is due as impairing notice, § 153 
Filing or recording, 

Necessity, § 120; § 121, p 626, n 73 
Notice by owner of nonresponsibility, § 
84, p 596 

Notice of intention to daim lien, §§ 120, 
128 

Filing of lien before giving notice, § 
125 

Necessity, § 120; § 121, p 626, n 73 
Notice to owner of record, § 124, p 628 
Priority over mortgage, § 200, p 752 
Setting forth in daim or statement that 
notice was given, § 158 
Form, § 126, pp 632-636 
Identity of parties and property, descrip¬ 
tion. § 126, p 635 
Joint owners. 

Notice of filing of daim or statement, § 
146, n 89, 90 

Notice to owner of intent to daim hen, 
§ 124, p 628 

^lail, § 126, p 634, n 7; § 128 

Mateiial furnished at different times, § 125 

Necessity, § 121, pp 624-627 

Indication of intent to claim hen, § 126, 
p 634 

Showing in daim or statement. 

Amount and particulars of daim, § 
126, p 634 

Lien that notice to owner was given, 
§ 158 

Nonresponsibility, § 84, pp. 590-596 

Posting as jury question in action to en- 
foice lien, § 314, p 993 
Presumptions and buiden of proof in ac¬ 
tion to enforce hen, § 308, p 963 
Omission, amendment of claim or statement 
of hen to supply omission, § 170, p. 717 
Oral notice, S 126, p 634 
Perfection of lien in general, §§ 120-129, pp 
624r-638 

Personal service^ S 128 
Persons by whom given, |§ 123, 128 
Persons to whom given, § 124, pp 627-630 
Persons who may seive, 8 128 
Place of service, § 128 

Plans and specifications, attachment of copy 
to notice, 8 126, p 634 
Pleading, action to enforce hen, 8 294, p 934 
Presumptions and burden of proof in action 
to enforce lien, § 308, p 063 
Begistered mail, 8 126^ p 634, n. 7 
Representative of owner, § 124, pp. 628-630; 
§ 126, p. 636 

Seal, amendment on failure of notaiy to affix, 
8 129 
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Notice—Continued, 

Owner—Oontinned, 

Serrire, § 128 

Notice of fUlns dalm or statement, ^ 1-10 
Stop notice by contractors, laboreis oi 
matenaimenp f§ 114, 117 
Several notices not consiclcicd together foi 
sufficiency, § 120, p 033 
Signature, § 127 

Spouse of owner or part owner, § 124, p 020 
Statement of particular matters, § 120, pp 
034r-036 

Statutoiy notice of nonrespon&lhility, § 84, 
pp 590-596 

Statutory provisions, liberal construction, § 4, 
p 504 

Stop notice, generally, post 
Substituted service, § 128 
Sufficiency, 

Deteimination in proccediii" to amend 
claim or statement of lien, § 170, p 
718, n 75 

Bepresentative of owner, § 120, p 030 
Several notices not consifl^iod logcllior 
for sufficiency, S 120, p 033 
Surety on contractoi’s bond, tolonse by own¬ 
er’s failure to give, § 259, p 849 
Time for giving, § 125 
Trustee, § 124, p 629 
Two or more owners, § 124, p 628 
Veiification, § 127 

Amendment to supply, § 129 
Waiver, § 122 

Delects, § 12G, p 634 
Rights, evidence in action to enfoice lien, 
§ 310, p 988 

Within prescribed period after fiuni&hing la¬ 
bor or materials, § 125 
Work furnished at difTerent times, § 125 
Writing, § 126, p 034 

Payments to contractor after claim of lien, § 251, 
p 830 

Pendency of action to enforce lien, § 289 

Oommencement of action as to preserving 
hen, § 183 

Perfection of hen, §§ 120-129, pp C24r-03S 

Statutory piovisions, hberol construction, § 
4, p 504 

Posting, 

Notice of nonresponsibihty, Jury question m 
action to enforce hen, § 314, p 903 
Notice to owner on premises, § 128 
Waiver of pnority by mortgage by failing 
to post notice, § 204, p 769 

Pnonty, 

Commencement of building or improvement, 
piionty of mechanic’s lien ovei mort¬ 
gage, § 200, p. 755, n 92 
Discontinue furnishing of matenals, extent 
of priority of hen, § 205, p. 771, n 4 
Filing and recording notice to owber, priority 
over mortgage, S 200, p- 752, n 67 
Knowledge of performance of labor, etc, as 
affecting priority of moitgage § 205, p 
774 

liOss of priority of lien by failure to give no¬ 
tice to owner, J 204, p. 760 


Notice—Continued, 

Pi 101 ity—Cout inucd. 

Mechanic's hen and other lien or encum¬ 
brance in geneial, § 207 
Puichose money mortgage, § 201 
Waiver of pnonty by mortgagee by failing 
to post notice, etc, § 204, pi 709 

Process, generally, post 

Purchase money mortgage, pnonty, S 201, p 7G3 
Purchasers, conveyance of property after attach¬ 
ment of ben, S 243» p. 817 
Refcience In action to foieclose lien, § 312 
Sale oi property, $311 

Service of copy of claim or statement, § 146 
Setting forth m daim or statement that notice 
was given to ownei, § 158 
Stipulation against hen in contract, laborers, $ 
109 

Stop notice, generally, post 
Subcoutiactois, stipulation against lion In con¬ 
tract, § 100 

Surety on contractor’s bond, release by failure 
of ownei to give, $ 259, p Si9 
Tiial m action to enfoice hen, § 311 
Waivei 

Lease provisions, § 65, p 566 
Notice of hling of claim or statement, § 146 
Notice to owner, § 122 
Defects, § 126, p 634 
Rights, evidence in action to enforce 
hen, $ 310, p. 088 

Pnonty by moitgagce by failing to post no¬ 
tice, eta, $ 204, p 709 

Novation, assignment of building contract, assignee 
conlinumg work under, $ 217 
Number, 

Days of labor perfoimod to be shown in claim or 
statement of lien, § 1G3 

Lot and block or government subdivision, de¬ 
scription in claim or stutemeut of lieu, § 161, 
p 087 

Nunc pro tunc, 

Gumidaint in proceeding to enforce hen, discre¬ 
tion of couit, S 292 
Filing, 

Lieu after time allowed by statute expired, 
$ 148 

Notice of pendency of action to enforce hen, 
$ 289, p 917, n. 22 

Oaths, 

Bill or petition basis of attachment to enforce 
hen, § 287 

Claim or statement of lien. 

Amendment, § 170, p 719 
Fvirlencc m action to enfoice hen, $ 309, p. 
972 

Vorilication, 

Juiat, § 167, p 712 

Pci sons before whom made, $ 167, p 710 
Statement or account by contiactor seeking to 
acquire lien, § 130 

Objections, 

Bond given to dischoi'ge lien, estoppel to assert, 
§ 236 

Consent of owner as established by failure to 
object, S 73, p. 578 
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Obj ections—Continued, 

Defect or irre^larity In daim or statement of 
lien, waiver by failure to object, § 169 
Lessor, failure to object to improvements by les¬ 
see, § 65, p. 561 

Owner, failure to object to furnlsbing of ma¬ 
terials to contractor, § 120, n 66 
Vendor, failure to object to improvements by 
vendee, § 71, p 573 
Occupation, 

Building by owner, time for fllmg (daim or state¬ 
ment, § 142, p 655 

Creation of hen by contract with occupant, § 58 
Owner’s ocxnipancy as evidence of completion of 
woik m action to enforce hen, § 310, p 985, 
n 72 

Offer of judgment, costs of proceedings to enforce as 
affected, § 350 
Officers, 

Notice to coiporate owner of intent to claim lien, 
§ 124, p 630 

Place for filing of notice or claim of hen on pub¬ 
lic improvement, § 138 
Recording Claim or statement, § 145 
Seivice of notice to owner of intent claim, § 128 

Offsets, claim or statement of hen, settmg forth, § 
154 
Oil, 

Machinery used in construction or improvement 
wozk, § 44 

Piopeity, hen as attachmg to, S 21, p 516 
Wells, hen for drilling, § 30 
Omissions, 

Claim or statement of hen, § 169 
Amendment to supply, § 170, p. 717 
Gi edits and offsets, § 154 
Dollar mark showing value or pnee of work 
or material, § 165, p 703 
Extrinsic evidence in action to enfoice hen, 
§ 309, p 972 

Items of hen account, § 165, p 704 
Jurat to verification, § 167, p 712 
I^Iateiial tiling required by contract, further 
woik or material as extendmg time of 
filing, § 149, p 671 
Showing of ownership, g 162, p 692 
Year in claim or statement for materials 
furnished, g 165, p 702 

Owner as party m suit to foreclose, g 284, p 901 
Work, amount secured by lien on substantial per¬ 
formance of contract, g 175 

Open account, loss or extinguishment of hen by con¬ 
version into account stated, g 241 
Opening default judgment, enforcement of hen, g 318 
Operation and effect, gg 172-215, pp 721-787 

Contract for improvements, fihng oi recording, 
g 82, p. 588 

Judgment or decree, enforcement of hen, g 334 
Release of lien, g 246 

Statute oreatittg lien as determinative, g 4, p. 
504 

Waiver of lien, g 222 

Operation of law, lien attaching by, g 1, p 495 
Option to purchase. 

Holder of lease with, lien as attaching to inteiv 
est of. g 17 


Option to purchase—Continued, 

Lessee m possession under as owner within lien 
statute, g 71, p. 569 

Oral contract. 

Amendment of claim or statement of lien to sup¬ 
ply terms and conditions of contract, g 170, p. 
717 

Claim or statement of lien inadvertently alleging 
contract was in wntmg, g 163 
Purchaser m possession under oral contract of 
sale, contract creating hen, g 71, p. 571 

Oral notice to owner of intent to claim hen, g 126. 
p. 634 

Orchards, lien os allowable for cultivating and car¬ 
ing for, g 30 

Order by oontractor as assignment of funds due from 
owner, priority of claim, g 211 
Orders, waiver of lien by taking, g 226 
Orders of court. 

Amendment of claim or statement of hen, g 170, 
p 719 

Appointment of receiver, g 291 
Contmuance of hen, g 183 

Prevent bar or discharge, g 282, pp 890-892 
Discharge of claim or statement of hen, g 171 
Reference in action to enforce hen, g 312 

Origin, g 1, p 493 

Original claim or statement, withdrawal from file, g 
147 

Origmal contractor, 

Contractors, generally, ante 
Defined, g 00 

Orphanage, hen as attadbmg to, g 12 
Ostensible contract price greater than real contract 
price, amount secured by hen, § 174, p 723 
Other Improvements, defined, g 21, p 515 
Other structure, defined, g 21, p 514 
Outstandmg mteiest, judgment or decree in proceed¬ 
ing to enforce hen, provisions respecting, g 324 
Owner, 

Admissions affecting rights of mortgagee, g 204, 
p 767 

Advance payments to contractor, validity as 
against other hen claimants, g 251, p 831 
Agreement, 

Evidence in action to enforce hen, g 309, p. 
970, g 310, p 979 

Presumptions and burden of proof, g 308. 
p 962 

Question of fact in action to enforce hen, g 
314, p. 994 

Assignment of contractor of funds due ffom own¬ 
er, priority of mechanics’ hen, g 211 
Authorization of improvement, necessity, g 52 
Bonds or undertakings, generally, ante 
Breadi of contract, personal judgment for dam¬ 
ages against, g 328 
Cestui que trust as, g 70 

Change of ownership, description of owner in 
claim or statement of hen, g 162, p 691 
Claim or statement of hen, statement of owner¬ 
ship of property, g 162, pp 689-695 
Commencement of action to enforce against own¬ 
er to stop running of hmitations, g 282, p. 
892 

Compelling enforcement of hen, g 270 
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Ownei —CJontinued, 

Completiou of work, 

Right of contractor to lien, § 96 
Time for commencement of suit to enforce 
lien, § 282, p 895 
Consent of owner, generally, ante 
Gonstiiictive knowledge of improvement, notice of 
nonicsponsibility, § 84, p G93 
Conti act, generally, ante 
Giosb-complamt m action to enforce lien, § 302 
Death, 

Parties to suit to enforce lien, S 284, p 902 
Subsequent to improvements, nght to lien as 
alfected, § 55 

Discdiaigo of record, compelling, § 240 
Disclaimer of lesponsibility for improvements, 

, validity of statute requiring, S 3, p 498 
Enfoi cement of lien m favor of himself, § 7 
Equitable owner, presumptions and buiden of 
proof as to consent in election of building, § 
308, p 963 

Estoppel, pleading in action to enfoi ce lien, § 294, 
p. 937 

Evidence of ownership in action to enforce lien, 
§ 300, p 960; § 310, p 978 
Ouaiantcemg account of subconti actor, § 255 
Prioiity of judgment of subcontractor on 
guaranty, § 210, p 784, n 56 
Heir as, § 62 

Indebtedness to contractor, evidence in action to 
enfoi ce lien, § 300, p 074, § 310, p 986 
Presumptions and buiden of proof, § 308, p 
966 

Intervention m action to enforce lien, $ 285 
Joint owners, 

Gontract as subjecting pioperty to lien, § 69 
Defendant m suit to enforce lien, } 284, p 
901 

Description in claim or statement of lien, § 
162, p 693 

Dismissal on demuircr of one of owners in 
case of enforcement against, § 290 
Notice of filing of claim or statement, § 146, 
p 666 , n 89, 90 

Notice to owner of intent to claim lien, S 124, 

p 628 

Service on of copy of claim or statement, § 
146 

Judgment against, action by subcontractor to en¬ 
force hen, 3 326 

Judicial sale, purchaser at, 3 72 
Knowledge and failure to object to work and 
furnishing of material, evidence m ac¬ 
tion to enforce lien, 5 310, p 982 
Presumptions and burden of proof, § 308, p. 
963 

Knowledge of improvement, § 52 

Notice of nonresponsibility, 3 84, p 593 
Liability for more than original price by failure 
to follow law as to subcontractors, 3 174, p. 
723 

Lien as attachmg to any right, title or Interest 
of, 3 15 

Limitation of liability, liability of owner for 
more than origmal pnee, 3 174, pp T2Z, 724 
Marriage subsequent to improvements, right to 
lien as affected, 3 55 


Owner—Gontinued, 

Materialb and materialmen, ante 
Mortgagee os withm lien statute, 3 68 
Naming m claim or statement, application of hen 
to intcie&t, § 192 

New owner, furnishing additional mateiial to 
foimer owner as extending time for filing 
claim or statement, 3 149, p 669, n 34 
Notice, ante 

Part owner as within meaning of lien statute, § 
69 

Party defendant in suit to enforce hen, 3 284, p 
901 

Payment to subcontractors, etc, hen of others as 
affected, 33 252, 253 
Perfoimance to satisfaction of, 3 95 
Peisonal judgment against, 3 331, p 1016 
Damages foi breach of coiitiact, 3 328 
Failuie to establish hen, 3 329 
Personal liability. 

Failure to exact bond for performance of 
contract in payment of claims, 3 256 
One conti acting for improvement on land he 
does not own, 5 263, p 871 
Pleading owneiship, pioceedings to enforce hen, 
3 294, p 924 

Privity, labor or mateiial acquiied by persons m, 
§ 73, p 580 

Propel ty of diffeient owners. 

Application of hen to seveial lots or build- 
mgb, § 189 

Filing one or more claims or statements, 3 
136 

Pui chaser in possession as, 5 71, p 570 
Release of suiety on contractoi’s bond, unauthor¬ 
ized act sufficient for, 5 259, p 849 
Retention of contract pnee or part thereof until 
claims are paid or hen discharged, 
Gontract provisions, 3 255 
Pleading in action on lien by materialman, 3 
294, p 932 

Retention of funds to meet claim of subcontrac¬ 
tors, 3 251, p 834 

Sale and assignment of hen to, merger in legal 
title, 3 245 
Service 

Jomt owners, copy of claim or statement, 3 
146 

Notice of filmg claim of lien, 3 146 
Stipulaticm rei^ecting payment of daim, 3 255 
Succession m inteiest, filing one or inoic claims 
or statements, 3 133 

Transfer of ownership, computation of time for 
filmg notice or daim of hen, 3 140 
Uncertamty as owner, filing of two or more hens, 
3 133 

Unknown owners, publication of scivice m ac¬ 
tion to enforce hen, 3 286, p 915, n 78 
Vacation of premises, appointment of receiver, 
3 291, p 920, n. 62 

Vendor’s hen, person holding as, 3 71, p 569 
Waiver of, 

Gomphance with statutory requirements as 
to affect rights of mortgagee, § 204, p. 
767 

Lien, reliance on, 3 228 
Packages, material deliver ed in, 3 44 
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Padding of accounts by contractor, dismissal of bill 
to enfoice lien, § 200, p 918, n 37 
Papeiing, right to lien as impiovement of building, 
§ 2G 

Paicels Lot or tract, generally, ante 
Parks, swings and seats erected in, lien on, § 21, p 
517 

Paiol assignment, § 219 
Faiol evidence. 

Affidavit for lien, supplying deficiency, § 309, p 
973 

Payment to contractor, evidence in action to en¬ 
force hen, § 309, p 974 
Part owner. 

Claim or statement of lien, § 162, p 690 
Conti act foi improvements as subjecting prop- 
eity to lien, § 69 

Notice of intent to claim lien, § 121, p 626, n 71 
Part performance. 

Cancellation of building contract by mutual 
consent after, right of contractor to lien, § 94 
Claim, “credit” extending tune for commencement 
of action to enforce hen, § 282, p 894, n. 47 
Beduction pro tanto, § 247 

Partial destruction of structure or improvement, hen 
as defeated by, § 242 

Partial failure of consideration for mortgage, priority 
over mechanic’s hen, § 200, p 757, n. 14 
Particular hen, nature as, § 1, p 491 
Paiticularity of claim or statement of hen as to work 
performed or materials furnished, § 165, p 703 
Parties, 

Amendment to claim or statement of Hen intro¬ 
ducing new parties, { 170, p. 718 
Bond of contractor, § 257 
Actions on, § 262, p 863 
Enforcement of hen, § 283-285, pp 899-913 
Addition, § 285 
Amendment, § 306 

After expiiation of period for commence¬ 
ment of action, § 282, p. 898 
Answer pointmg out defects, § 301, p 940 
Assignee of claim as party defendant, 8 284, 
p 901 

Assignee of contractor’s Interest, 8 284, p 910 
Assignee of mortgage or debt as defendant, 
8 284, p 907 

Bill for general settlement for enforcement, 8 
270 

Continuance of hen by making claimant pai^ 
ty defendant m action to enforce another 
hen, 8 183 

Change in or tiansfer of title, 8 284, pp. 902, 
907 

Community property, parties defendant; 8 
284, p 904 

Continuance of lien by lienor made party in 
action to enfoice, 8 282, p. 896 
Contract, parties to contract as parties de¬ 
fendant, 8 284, p 008 

Contractor, party defendant, 8 284, p 908 
Curtesy, joinder of parties, § 284, p 903 
Defects as required to be pointed out In de¬ 
fenses, 8 301, p 940 
Defendant, 8 284, pp. 900-911 

Joindei either as defendant or plaintilf, 
8 285 


Parties—Continued, 

Enforcement of hen—Continued, 

Demurrer on ground of defect, 8 305, p 949 
Dismissal of action for failure to sene, § 290 
Dower, joinder of parties, § 284, p 903 
Encumbrancers, parties delendant, § 284, pp 
904, 909 

Encumbrancers pendente hte, § 284. p 905 
Homestead, Joinder of parties, 8 284, p 903 
Husband and wife as paities defendant, 8 284, 
p 903 

Intervention, ante 
Joinder of parties, ante 
Joint owners as defendant, 8 284, p 001 
Junior mortgagees as parties defendant, 8 
284, p 906 

Lessoi and lessee as defendant, 8 284, p 902 
Lienois made defendant, filing of notice of hs 
pendens, 8 289 

Mortgagees as parties defendant, § 284, p 905 
Necessary paities, §§ 283-285, pp 899-913 
Nominal party, motion for dismissal, 8 290 
Object of requirement of filing of statement, 
8 131, p 643 

Owners as parties defendant, 8 284, p 901 
Partners as parties plaintiff, 8 283, 8 284, p. 
904 

Personal judgment, parties defendant In ac¬ 
tion for, 8 284, p 908 
Persons entitled to enforce, § 278 
Persons personally liable foi debt secured as 
parties defendant, 8 284, p 908 
Plaintiff, 8 283 

Jomder either as defendant or plaintiff, 
8 285 

Preventing bar of limitations to enforce lien 
by being made party to another proceed¬ 
ing, 8 282, p 895 

Process on necessary parties, 8 286 
Purchaser or encumbrancer pendente hte as 
defendant, 8 284, p 905 
Questions of law and fact, 8 314, p 993 
Several general conti actors, parties defend¬ 
ant, 8 284, p 910 

Special judgment, parties defendant m ac¬ 
tion for, § 284, p 907 

Stopping of limitations as to peisons made 
parties to action, 8 282, p 892 
Substitution, 8 285 

Sureties as parties defendant, 8 284, p 908 
Trust deeds, parties defendant, § 284, p 906 
Unknown owneis, pubhcation of service, 8 
286, p. 915, n 78 
Variance, 8 307, p 957 

Waiver of objections by failure to demur, 8 
305, p 948 

Injunction against foreclosure sale by one not 
joined as paity, § 271 
Intervention, generally, ante 
Joinder of hens and enforcement, 8 272 
Judgment or decree, proceeding to enforce lien, 
8 319, p 1005 

Lien daimant made party defendant to suit of 
another hen dlaimant, time for commence¬ 
ment of suit to enforce hen, 8 282, p 895 
Loss of priority by failure to make mortgagee 
party In suit to enforce hen, 8 204, p. 768 
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Partition walls in double houses, filing two or more 
claims or statements, § 135 
Partitions, lien on, { 26 
Partneiship, 

Acquisition of lien by, § 7 
Claim or statement, 

Settini; foilh status, § 156, n 23 
Signature, § IGG 

Verification before paitner who la notary, i 
107, p 710 

Contract as subjecting property to lien, § 69 
Goziti actor, parties defendant in action to enforce 
lien, § 284, p 909, n. 87 

Dissolution, parties plamtifiF in suit to enforce 
hen, § 2^ p. 900, n 39 
Evidence In action to enforce lien, $ 309, p 974 
Notice, 

Claim of lien to owner, § 121, p. 626, n 72 
Nonresponslbility by objecting partner, § 84, 
p 593 

Owner of intent to (daim lien, § 124, p 628 
Signature where partnership is claimant, 
§ 127 

Parties, 

Defendant in action to enforce lien, § 284, p. 
004 

Plaintiff in suit to enforce lien, S 283 
Personal judgment against member, § 331, p 1016, 
n 68 

Patterns, hen as allowable for use of, § 44 
Paving, hen as allowable, § 31 
Payment, §§ 247-254, pp. 822r^ 

Advance payment to contractor, S 251, p 831 
Application of payment, § 248, pp 823^6 
Moneys received by conti actor fiom owner or 
other interested pei'son, § 249 
Owner as to payments made to contractor, § 
251, p 832 

Attoiney’s fees, allowance as costs in proceed¬ 
ing to enfoice hen as dependent on, § 353, p. 
1039 

Bonds or undertakings, ante 
Claimant, sureties on contractoi’s bond as re¬ 
lieved to extent thereof, § 259, p 851 
Collusive payments to principal conti actor, hen 
of others as affected, S 251, p 832 
Commencement of suit to enforce lien when debt 
secured is due and payable, } 282, p 889 
Commencement of work, hen of claimant as re¬ 
spects payment to contractor after, § 251, p. 
830 

Continuance of Hen after payment becomes due, § 
183 

Costs of proceeding to enforce, § 350 
Estoppel to assert hen by diiections as to^ S 230 
Evidence in action to enforce hen, § 309, p. 975; 
§ 310, p. 987 

Extension of time for suit to enforce hen, § 282, 
p 894, n. 46, 47 
Extinguishment by, S 247 

Fraudulent payments to principal contractor, hen 
of others as affected, { 251, p 832 
Guaranty of paymmit by owner to subcontractor 
or materialmen, amount secured by lien, { 
174, p r25 

Interest computed from time when payment de¬ 
manded, § 176 


Payment—Continued, 

Knowledge of claim of subcontractors, efcc, pay¬ 
ment to contractor after, § 251, p 832 
Knowledge of source of funds, application de¬ 
pendent on, $ 249 
Laboreis, ante 

Liens of others affected by payment to conti ac 
tor, §251, pp 828-834 
Materialmen, 

Application of payments, 

Conti actor of money received from own¬ 
er or other interested person, § 249 
Subconti actor with money received from 
contractor, § 250 

Lien affected by payment to contractor, § 251, 

p 828 

^Tisnpplication of payments, § 248, p 823, n 13 
Moneys received fiom owner or other interested 
person, application, § 249 

Notice of claim from subcontractors, etc, pay¬ 
ment to contractor after, § 251, p 832 
Other hens, defense to enforcement of Hen, § 273 
Owner by conti actor, amount secured by hen of 
subconti actor, etc, § 174, p 724 
Pleading, actions to enforce lien, § 294, p. 931; 
§ 301, p 943 
Amendment, § 306 

Presumptions and burden of proof in action to 
enforce hen, § 308, pp 9CC, 0G7 
Pro rata application, § 248, p 825 
Question of fact in action to enfoice hen, § 314, 
pp 996, 997 

Bedemption from sale In proceedings to enforce 
Hen, § 347, p 1031 
Beduction of amount by, § 247 
Belease of claims, duty of owner to obtain, § 
251, p 832 

Set-off in action to enforce hen, § 276 
Source of funds, application as dependent on 
knowledge or absence of, § 219 
Statement or release of claim, § 251, p 832 
Subcontractors, post 

Surety on bond of contractor as release, § 259, 
p 850 

Tender of amount due, extinguishment of Hen, § 
254 
Time, 

Evidence in action to enforce lien, § 309, p 
9G9 

Principal conti actor, § 251, p. 829 
Waiver of hen by, 

Agieements os to, § 224 
Taking note, § 226 
Penalties, failure to, 

B^easc lien, § 246 

Satisfaction or dischaige of record, § 240 
Fending suit Lis pendens, generally, ante 
Pennsylvania system, § 105 
Perfection, §§ 118-171, pp 622-721 

Assignee of inchoate hen, §§ 216, 217 
Claim or statement, generaUy, ante 
Commencement of action to enforce lien, compli¬ 
ance with statute essential to perfecting hen, 
§ 282, p 880, n. 9 

Compliance with statutory requirements, § 110 
Conveyance of premiseflb Hen as affect^ § 243, 

p. 816 
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Perfection—Continued, 

Death of owner as affecting right, § 55 
Defects, contest of enforcement of lien by mortr 
gagee, S 279 

Entity, perfection as, { 119 

Filing, claim, statement and contract, §§ 131-171, 
pp G39-721 

Judgment or decree in proceeding to enforce, § 
335 

Legislatiyc power to prescribe means for, § 3, p 
498 
Loss of, 

Iden not perfected in time and manner pre¬ 
scribed by statute, § 119 
Priority by failure of lien claimant to com¬ 
ply with statutory requirements, § 204, 
p, 766 

Nature and form of proceedings, § 118 
Notice, 

Claim or statement, generally, ante 
Owner Notice, ante 

Oath to statement or account to owner by con¬ 
tractor seeking to acquire lien, § 130 
Question of law and fact in action to enfoice lien, 
I 314, p. 995 

Recording, daim, statement and contract, §§ 131- 
171, pp. 639-721 
Refiling, S 131, p. 641 
Relnscnbing hen, § 131, p. 641 
Statement of names of subcontractors, employees 
and materialmen, notice to owner by claim¬ 
ant of hen on f^lnre to famish statement, 
S 121. p 626 

Statement or account to owner, § 130 
Stc 9 notice distinguished from notice to owner of 
Intention to daim hen, S120 
Time, question of law and fact in action to en- 
fbree hmi, § 814, p 905 

Two or more hexis, separate compliance with 
statutory requirements, § 119 

Performance of contracts. Contracts, ante 
Permission, 

Lessor, improvements by lessee, S 65, p 561 
Vendor, improvements by vendee, § 71, p 573 

Personal actions to enforce hen, § 265 
Personal judgment m action to enforce hen, § 266, n. 
84, |§ 328-331, pp 1013-1018 
Attorney’s fees, § 353, p. 1039 

Failnre to estabhsh hen, § 329 
Bond for prevention or discharge of hen, giving 
as precludmg, 8 237 
CSosts, 8 350 
Deficiency, 8 330 
Enforcement, S 335 
Evidence, support by, § 328 
Failure to establish hen, § 329 
Findmgs, support by, § 328 
Jurisdiction of defendant, § 328 
Lien of. § 335 

Materialmen against contractor, 8 331, p 1015 
Parties defendant m action to enfoice hen, § 28A 
p. 908 

Person against whom rendered, 8 331, pp 1015- 
1018 

Pleadings, support by, 8 328 

Subcontractor against contractor, 8 331, p. 1015 

Waiver of hen, f 225; § 331, p 1017 


Personal liability, 

Consent of owner, § 52 
Enforcement of hen, 8 263, p 870 
Pleading, § 294, p 937 
Personal property, 

Application and coverage of hen, § 190 
Conversion into real property by filing notice of 
hen, § 131, p 641 
Judgment as hen on, § 335 
Lien for purchase price, 8 208 
Personal representative. 

Enforcement of hen, waiver of statnte of limita¬ 
tions, 8 282, p 891, n 10 

Executors and Admmistrators^ generally, ante 
Personam judgment sufficient to estabhsh hen, § 317 
Pei sons entitled to hen, §§ 86-117, pp 607-622 
Persons who may obtain hen, § 7 
Petition. Declaration, bill, petition, or complaint, 
generally, ante 

Piecemeal delivery of items purchased at one time, 
claim or statement of hen, § 1G5, p 706 
Pieis, hens as allowable on, § 21, p 516 
Pipes, hen as allowable, § 80 
Place, 

Business, claim or statement, settmg forth in, § 
156 

Contract creating lien, making of, § 74 
Contract for improvements, filing or recording, 8 
82, p. 667 

Delivery of materials, right to hen as affected, § 
42 

Filing notice or daim, 8138 
Plamtiff, enforcement of hen, § 283 
Plans and specifications, 

Architect preparing, § 36 

Attachment of copy to notice to owner of Intent 
to daim, § 120, p 634 

Bond of contractor, construction with reference 
to, 8 258 

Change of plans, 

Priority of mechanic’s hen and mortgage, 8 
203, p. 764, n 10 
Relation back of lien, 8180 
Tune for fihng daim or statement, § 144, p 
662, n. 81 

Claim or statement of hen referring to plans 
and specifications, 8163 

Contract for improvement, lllmg of, i 82, p 588 
Evidence m action to enfoice hen, 8 309, p 971 
Planting, lien as allowable for, § 30 
Plasterers, laborer withm statute creating hen, 8 88 
Plea or answer, 

Bond of contractor, action on, § 262, p 8G5 
Enforcement of liens, S§ 300, SOI, pp. 939-844 
Amended pleading, § 306 
Cross-complamt, § 303 
Filing, 8 302 

Form and sufficiency, § 301, pp 939-944 
General denial, 8 301, p 942 
Indebtedness^ 8 301, p 043 
Rephcation or reply, 8 304 
Pleading, 

Answer Plea or answer, ante 
Appearance in snit and filing answer or cross 
bill, independent proceedings begun to en¬ 
force demand as bar to recovery, § 272 
Bill DedaraMon, bill, petition or complaint, gen^ 
erally, ante 
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Pleading—Ck)ntiniied, 

Bond or nndertalung for prevention of discharge 
of lien, action on, § 239 

Claim or statement of hen, pleading to aid impei^ 
feet description, § IGl, p 685 
Claim or statement ot lien failing to designate 
contractor, aided by petition to enforce, § 1G4, 
p 608, u 11 

Claim, statement, etc., as not pleadmg, | 131, p 
G41 

Complaint. Declaration, bill, petition or com¬ 
plaint, generally, ante 

Consent of defendant to amendment of complaint, 
obviating necessity of amendment of claim or 
statement of hen, § 170, p 717 
Dedal ation, bill, petition or complaint, generally, 
ante 

Demurrer in action to enforce hen, generally, an¬ 
te 

Enforcement of lien, §§ 292-307, pp 921-959 
Admissions, failure to deny, § 301, p 941 
Affidavit of defense, §§ 300, 301, pp 939-944 
Amendment, § 306 

Limitation affected by, S 282, p 896, n. 
79 

Amount of indebtedness, § 291, p 931 
Answer, §§ 300, 301, pp 939-944 
Anticipating defenses, § 297 
Bill of particulars, § 294, p 933 
Certificate of architect, § 294, p 931 
Claim or statement. 

Amendment in respect of, § 306 
Filing of, S 294. p 935 
Completion of work, § 294, p 930 
Coufoimity of verdict and findings to issues, 
§ 316, p 1000 

Consent of owner, denial of, § 301, p 941 
Consti action, § 293 
Contract, denial of, $ 301, p 041 
Conti act with or consent of owner, § 294, p 
926 

Controverting cause of action set up, § 301, 
p 940 

Counterclaim, $ 301, p 942 
Cioss bill or cross-complaint, } 302 
Answer to, S 303 

Declaration, bill, petition or complaint, ante 
Defects, demurrer raising objections, S 305, 
p 048 

Demurrer, J 305, pp 947-050 
Denial in answer, S 301, p 940 
Description of premises and improvements, | 
294, p. 923 
Amendment, § 306 
Variance, S 307, p 957 
Estoppel, S 294, p 936 

Fihng as commencement of action as respects 
hmitation, S 282, p. 897 
Filing of lien daim or statement, $ 294, p. 
935 

Form, requisites and sufficiency, § 293 
General demurrer, f 305, p 947 
General demal, S 301, pp. 942, 913 
Indebtedness, general denial, { 301, p 943 
Issues, proof and variance, § 307, pp 952-959 
Itemized account, S 294, p 933 
Joinder of counts and causes, § 298 


Pleading—Continued, 

Enforcement of lien—Continued, 

Joint contract, 5 294, p. 927 
Jurisdiction to detemune priority and validi¬ 
ty of hens, S 281 
Knowledge, § 294, p 926 
Laborers, actions by, § 294, p 929 
Laches, § 302 

Limitations, general denial, S 282, p 891, n 
10 

Lis pendens notice, § 294, p 937 
Materialmen, actions by, § 294, p 929 
Materials furnished and purpose thereof, § 
294, p 925 

Matuiity of indebtedness, § 294, p 931 
Misjoinder of causes, S 298 
Multifariousness, § 298 
Necessity, § 292 
Negativing defenses, § 297 
Nonpayment of claim, § 294, p 931 
Notice to owner, § 294, p 934 
Nunc pro tunc filing, discretion of court, S 
202 

Owneiship or interest, § 294, p 924 
Partial defense, § 301, p 940 
Payment, § 301, p 943 
Amendment, § 306 
Penalties, § 294, p 931 
Peifoimance of contract, S 294, p 930 
Amendment, § 306 
Gencial demal, § 301, p 943 
Variance, § 307, p 955 

Personal liability, § 294, p. 937 
Player, amendment, § 306 
Primary liability of owner, actions by ma- 
teiialmen or subcontractois, { 294, p. 
932 

Fiiority of lien, § 294, p 936 
Purpose of suit, § 295 
Recoupment, § 276 
Replication or leply, S 304 
Scire facias to enforce hen, waiver of de¬ 
fense of noDcompliance with conditions 
of right to file hen, § 275 
Services furnished and purpose thereof, § 294, 
p 925 

Set-off and countei claim, § 276 
Special demurrer, § 305, p 947 
Statement of cause of action against those 
made parties, § 284, p 907 
Status of claimant, § 296 
Subcontractors, actions by, S 294, p. 029 
Supplemental pleadings, substitution of pai- 
ties, 8 285, n 21 
Tender, § 301, p 943 
Tune, 

Amendment, S 306 

Furnishing work or material, 8 294, p 
930 

Uncertainty, motion raising objection, g 305, 
P ^ 

Variance, 5 307, pp 952-959 
Verification, § 299 
Amendment, g 306 
Complaint, g 299 
Denial for wont of, g 305, p 949 
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Pleading—Continued, 

Enfoi cement of lien—Continued, 

Waiver of failuie to institute action to en¬ 
force lien within time, § 282, p 890 
Ibsucs, proof and variance, generally, ante 
Loss ot piiority by failuie to claim piiority of 
hen, § 204, p 707 

Peisonal judgment, support by, § 828 
Petition Declaiation, bill, petition or complaint, 
goucially, ante 
Plea or answer, ante 

Piioiity, determination of priority of meclianic’s 
lien and mortgage, § 206 
Statement or claim not to be aided by bill, com¬ 
plaint 01 petition, § 150 

Statutory provisions, nature as dependent on 
terms of, § 292 

Waivei of delects in notice to owner of intent to 
claim hen, § 126, p 634 
Pledges, waiver of lien by taking, $ 227, p 803 
Plumbing, 

Lien as attaching to appliances and fixtures, § 27 
Separate contract, time for filing claim or state¬ 
ment, § 144, p 664, n 52 

Poles, hens for structures or improvements as apply¬ 
ing to, § 21, p 516 

Political subdivision, description of property in claim 
or statement of hen, § 181, p G88 
Portable stoves, hen on, § 27 
Possession, 

Building by owner, time for filing claim or states 
ment, § 142, p 655 
Contract creating hen, § 58 
Purchaser at sale in proceeding to enforce hen, 

§ 344 

Posting, 

Notice, 

Intent to claim hen, § 128 
Noniesponsibihty, § 84, p 595 
Presumptions and burden of proof in action 
to enforce hen, § 308, p 903, n 98 
Seivice of copy of claim or statement on Joint 
owner, § 140, p 006, n 89 

Postponement, trial or hearing to enforce hen, § 311 
Power hues, hens for structures or improvements, § 
21, p 516 

Prayer, enforcement of hen, action for, amendment, § 
300 . 

Precedents, construction of statute ci eating hen, § 4, 
p 499 
Preference, 

Lien as, 8 1, p 492 
Prioiities, generally, post 
Prematuie action. 

Enforcement of hen, § 268, n 97; § 282, p 889 
Loss or extinguishment of hen by, § 241 
Premature filing of notice or claim of hen, § 139, p 
648 

Premature payments, contractors, hen of others as af¬ 
fected, § 231, p 831 

Premises, posting of notice to owner of intent to claim 
hen, 8 128 

Preparatory work, materialmen, 8 35 

Present property right, inchoate mechanic’s Hen as, 

1, p 492 

Presumptions and burden of proof. 

Agency, action to enforce hen, 8 308, p 963 

570JS-85 


Presumptions and burden of proof—Continued, 
Agreement or consent of owner, 8 308, p 962 
Amendment of claim or statement of hen, 8 
p 710 

Amount of claim, 8 306, p 905 
Appui tenances to building, 8 308, p 961 
Architect’s certificate as condition of payment, f 
308, p 964 

Bad faith, 8 308, pp 966, 967 

Bill for general settlement, § 308, p 060 

Bond of contractor, actions on, § 202, p 807 

Cancellation of contract, 8 308, p 963 

Cause of action by claimant, § 308, p 939 

Claim, statement or notice of claim, 8 308, p 964 

Collusion, § 308, p 966 

Completion of work or furnishing of material, 8 
308, p 964 

Consent of owner, failure to give notice of non- 
responsibihty, 8 84, p 591 
Deductions for faulty performance or cost of 
completion, § 308, p 966 
Delivery and use of material, 8 308, p 961 
Diligence in prosecution of proceeding to enforce 
hen, § 282, p 899 

Establish right to hen, 8 308, p 959 
Estoppel, § 308, p 967 
Equitable owner, consent of, 8 308, p 063 
Fraud, 8 308, p 967 

Indebtedness of owner to contractor, § 308, p 966 
Instructions on burden of proof in action to en¬ 
foi ce hen, § 315 

Judgment or decree, enforcement of lien, 8 334 
Knowledge and failure to object, 8 308, p 963 
Materialmen, agreement or consent of owner, I 
308^ p 962 

Payment, 8 308, p 967 

Note taken by person entitled to hen, 8 226 
Performance of contract, § 308, p 903 
Preponderance of evidence to support burden of 
proof, 8 310, p 076 
Priorities, § 308, p 968 

Property or interest subject to hen, 8 308, p 961 

Beceiver, appointment, 8 291 

Reliance on credit of property, § 308, p 981' 

■Subsequent encumbrances, priority, § 308, p 968 

Validity of contract, 8 308, p 9G3 

Waivei, § 223 

Lien, 8 308, pp 959-068 
Priority, 8 308, p 968 

Pretended owner, notice of mtent to claim hen, 8 134, 

p 628 

Prevailing party, costs in proceeding to enforce, 8 350 
Prevention of hen Bonds or undertakings, ante 
Price, 

Amount of claim, evidence in action to enforce 
hen, 8 310, p 985 
Amount secured by hen, 8 173 

Abandonment by contractor, § 175 
Part performance of contract, 8 175 
Persons not dealing directly with owner, I 
174, p 723 

Claim or statement of hen, showing price of mar 
tenals furmshed, § 165, pp 702, 706 
Claims exceeding contract price, burden of proof 
by owner seelcing pro rata payment of dAln^ 
8 308, p 960 
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Price—CJontinnort, 

Deed of triisf given to contractor to secure pay¬ 
ment of contractors puce, pnoiity as to lien, 

§ 201, p TOO 

Excessive cluiige, contest of lien of subcontractor 
by conliactoi, § 2.S0 
Evidence, 

AmouiU of claim in action to cnfoice bon. § 
:jnt), p 073 

Indebtodnoss of owner to continclor in action 
to cnfoice lion, § 310, p 087 
Ostciirtiblc puce greater tlmn leal coiitiact pi ice, 
iimonnt scriiiod by lion, § 174, p 723 
Payable in loalty, application of Inni to iiitciost m 
lealtv, § 184, p 735, n 22 
Pnma facie eMdence of reasonable value, § 308, 
p 905 

Pnoiiiy of lien for pin chase price, § 208 
Pcducl ion by offset, counterclaim, etc, in onfoi (*c- 
meut of lien, § 277 
Puma facie case, 

Claim or statement to show on its fai'e, § 150, p 
G74, n 7 

Establislimcnt by claimant as shifting Imiden of 
evidence to owner, § 308, p OfiO 
■*»rima facie evidence, 

Agieod value as evidence of value or reasonable 
value of services or materials, § 173 
Claim or statement of lien as pnma facie proof 
of facts stated therein, § 300, p 072 
Delivery and use of materials, § 310, p 070 
Officer’s return indorsed on notice of claim show¬ 
ing service, § 310, p 983 

Posting notice, hniden of proof in action to en¬ 
force lien, § 308, p 9G3, n 08 
Price as puma facie evidence of reasonable value, 
§ 308, p 9G5 

Eeport of rcfcjcc in action to enforce hen, § 312 
Primarily or incidentally affected pioperly, applica¬ 
tion of lien, § 184 

Principal conti actors Contractors, generally, ante 

Prior encumbrances, 

Judgment or deciee in piocecding to enforce lien, 
§ 324 

8alc and foiccdosure of lien, effect of, § 337 
Prior owners, notice of intent to claim lien, § 124, p 
628 

Priorities, §§ 197-215, pp 747-787 

Additions, prioiily of lien as to enhanced \alnc of 
property, § 205, p 777 
Advances by mortgagee, § 205, pp 772, 773 
Aftei-ncquiied property, moitgage of, § 201, p 
759 

Amount due conti actor or subcontractor, § 398, 
p 750 

Assignment or transfer, § 211 
Attorney's fees, § 206, p 772 
Benclicianes of subcontractor’s estate, rights, § 
108, p. 751 

Bill for determination, time for commencement, § 
282, p 893 

Builcbng (X)ntiacts affecting priority as to mort¬ 
gages, § 202 

Building puipose mortgage, § 201, p 759 
Buildings or structures, ante 
daim or statement, ante 


Pi 101 ities—Continued, 

Oommenccmeiit of building or iinprovement af¬ 
fecting pnoiily as to mortgage, § 200, p 
754 

Comiiinii ontorpiise, piiunly of lien and mortg.im* 

§ 201, p TOO 

Gomi)liaii(C with statiitoiy pio\isions, § 201, p 
Ttil 

Contract betwc'on owmoi ami inccliaiiic, moitgngo 
giM'ii aCtci, S 200, p 753 
Contiactor, mortgage gi\en to, § 201, p 700 
Creditois and moclianics’ lion claiinaiit, ^ 210 
Decedent’s estate, claims against, § 212 
Different iiiiv h.niies* liens, 108, pp 717-751 
Elleet 20t. 

Eiiciiml.iain (s and mcM liaiiie s liens, 100-20 », 
pp 753-770 

Validity of statutes confoiiiiig, § 3. p 408 
Eiitoicement of lien, loss of piiuiily by failiiie 
to (ommeiico pioecedings to cnfoice lion, § 
2W, p 707 

Enhanced value of property, § 205, p 770 
Equitable ownership ot prop'Uty subject to mort¬ 
gage, § 201, p 759 
Estoppel, 

Lion claimant ns to mortgages and other en- 
ciimbiances, § 204, pp 705-771 
Lien loi pill chase price, § 208 
Evidence m action to cnfoice hen, § 300, p 075, 

§ 310, pp 988, 080 

Expenclituies hy mortgagee, § 205, pp 772, 774 
Extent, § 205, pp 771-777 

Mechanics* lion and other hen or encum- 
hianco, § 207 

!Piii chase money hen, § 208 
Extinguishment of mortgage affecting, § 204, p 
770 

Filing affecting piioiity of mortgage, § 204, p 7i»9 
Findings m action to eiitoree hen, 31(5, p 999 
Fiiinisliiiig mateiials nffecting piioiity over 
moitgage, § 200, p 750 
Homestead, 

Knowledge ot mechanics’ lien daimtints as 
to intended to use, § 211 
Pui chase money hoii, § 208 
Improvement mortgage, § 201, pp 759, 700 
Impiovemcnts befoic acrimsition of title altcctmg 
priority of pui chase money mortgage, § 201, 
p 763 

Independent agreements affecting priority as to 
mortgages, § 203 

Intervening encumlnancc, § 108, p 750 
Intelvenois in action to enfoicc hens, § 285 
Judgment or deciee m pioecedings to enforce 
hen, dctcimiuation as to, § 325 
Juiisdiction in proceedings to foicclose lion to de¬ 
termine piioiity of hen, § 281 
Lienor, moitgage given to Uenoi, § 201, p 700 
Loss of priority, 

Lien for purchase pi ice, § 208 
Mechanics’ lien and otliei hen or encum- 
biance, § 207 

Mortgage, etc, § 204, pp 7C.5-771 
Merger of estates affecting piioiity as to mort¬ 
gage, § 201, p 750 

Mortgagee as paxty defendant m suit to enforce 
mechanics’ hen, § 284, p 005 
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Pnonties—Continued, 

Mortgages or like encumbiances, §§ 190-206, pp 
751-779 

Contract of sale authorizing for impiove- 
mcnls, piecedence over vendor’s lien, § 
71, p 375 

Dischaige of prior mortgage with funds oh- 
tallied under later mortgage affecting 
piioiity, § 204, p 770 

Desti action of priority of lien by subordina¬ 
tion to subsequent mortgage, § 198, p 
749 

Nature, \alulity and piovisions of mortgage af- 
iectmg piioutv, § 201, pp 758-764 
Notice and iccoiding of purchase money mort¬ 
gage, § 201, p 7G3 

Othei claims, interests, oi rights, §§ 210-215, pp 
78^787 

Other lienors, § 207 

Evidence m action to enfoice lien, § 309, p 
975, § 310, p 989 

Partial lelcuse of land fiom mortgage aifecting 
priority, § 204, p 771 

Performance of labor affecting priority of lien 
over moitgago, § 200, p 756 
Pleading, action to cnfoice lien, § 294, p 936 
Preference or post])oncincnt of particular classes 
of claimant, § 108, p 749 
Presumptions and bin den of proof in action to 
cnfoice hen, § 308, p 908 
Proceedings to deteimine, § 206 
Promissory note, § 213 
Propelty oi interest covered, § 205, p 773 
Put chase money mortgage, § 201, pp 761-763 
Character of mortgage as purchase money 
mortgage, § 201, p 763 
Extent of priority, § 205, p 772 
Improvement by purchaser piior to acquiring 
title, § 201, p 763 

Improvements b^ore acquisition of title af¬ 
fecting priority, § 201, p 763 
Notice and recording, § 201, p 763 
Persons to whom mortgage given, § 201, p 
762 

Purchase puce lien, § 206 

Question of fact m action to enforce lien, § 314, p 
994 

Ilecei\er&hip, rights or daiins asserted in, § 214 
Recording affecting priority, § 200, pp 757, 758, § 
204, p 769 

Advances after as well as before accrual of 
mechanic’s lien in case of mortgage, § 
203, p 773 

Purchase money mortgage, § 201, p 763 
Redemption by holder of lieu from prior encum¬ 
brances, § 206 

Reference for determination, $ 312, p 991, n 52 
Release of mortgage aifecting, § 204, pp 770, 771 
Remedies, § 206 

Renewal of moitgage affecting, § 204, p 770 
Repairs, priority as to enhanced value of prop¬ 
erty, § 205. p 777 

Sale of propel ty to enforce lien, building or im¬ 
provement, § 339 

Second moitgage subject to first moitgage pro¬ 
viding for advancement, § 201, p 761 


Pnonties—Continued, 

Smgle contract or improvement, necessity, S 200, 
p 756 

Stipulation in moitgage for priority, § 201, p 759 
Subordination of lien by claimant to lien of 
mortgage, etc, § 207 

Subrogation, mortgagee to rights of mechanics’ 
lien holders, § 206 

Subsequent mortgagee's right to question on fail¬ 
ure to make him party to lien foredosuire 
suit, § 284, p 906, n 42 
Substitution of security affecting, § 204, p 770 
Supplies, hen for, § 209 

Sureties, rights of sureties completing contiact^ § 
215 

Surrender of moitgage for cancellation without 
limitation oi reservation, § 204, p 771 
Time, § 198, p 749, § 200, pp 732-758, § 207 
Attachment of mortgage affecting priority, $ 
200, p 757 

Impiovement moitgage and mechanic’s hen, 
§ 201, p 760 

Tinist deed given to lienor or contractor, § 201, p. 
760 

Validity of mortgages affecting piioiity, § 201, pp. 
758-764 

Validity of statutes conferring, § 3, p 498 
Voluntary advances after accrual of mechanic’s 
hen, § 203, p 773 
Waiver of, § 207 

Lien for purchase price, $ 208 
Mortgage, etc, priority of mechanic’s hen 
over, § 204. pp 705-771, § 207 
Presumptions and burden of proof in action 
to enfoice hen, § 308, p 068 

Private property, hen as limited to, § 8 
Privilege, lien as, § 1, p 492 
Privity, 

Absence of privity with owner, necessity of re¬ 
cording notice of hen, § 131, p 642, n 49 
Bond of conti actor, materialman and suiety, § 
262, p 859 

Contract for improvement, personal liability for 
work, § 263, p 871 

Notice to owner of intent to daim hen, § 121, 
p 626, n 71 

Owner, labor or material acquired by persons in, 
i 73, p 580 

Proceeds of property, application and coveiage of 
hen, § 196 

Proceeds of sale, direction for distribution lu ludg- 
ment m proceeding to enfoice hen, § 324 
Process, 

Claim, statement, etc, as not process, § 131, p 
641 

Enforcement of lien, proceedings for, §§ 286-288, 
pp 915-917 
Attachment, § 287 

Commencement of proceeding within period 
of limitation, § 282, p 897 
Defendant, § 286 

Dismissal for diligence m service, § 290 
Intervening lienors, § 286 
Publication, § 286 

Ruiming mto another county, § 286 
Scire facias, 8 288 
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Process—Continued, 

Enforcement of lien, proceedings for—Continued, 
Service of process as commencement of ac¬ 
tion as respects limitation, § 282, p 897 
Sufficiency, § 286 

Profits, 

Application to ieduction of obligation secuied by 
deed of trust, § 206, p 777, n 74 
Labor and material furnished by contractor at 
profit, right to lien, § 91 
Lien as allowable for, § 40 
Sale in iiroceedings to enforce liens, accounting 
by purchaser, § 347, p 1041, n 07 
Promissory note. Notes, geneiully, ante 
Promoters, contract creating lien, powci to enter into, 
§ 60 
Proof, 

Evidence, generally, ante 
Execution of claim or statement of lien, § 168 
Issues, proof and variance, generally, ante 
Property, hen as, § 1, p 402 
Pro rata payment of claim exceeding contiact price, 
burden of pioof, § 308, p 960 
Pro rata sharing. 

Amount secured by lien of subcontractors, etc, 
limited by contract between owner and con¬ 
tractor, § 174, pp 724, 725 
Claimants where liens exceed contract price, § 
174, p 723 

Different me(dianics’ liens, § 198, p 748 
Protection of owner, contract provisions, § 255 
Protective nature, statutes creating lien, § 3, p 496 
Provisions, lien for, § 48 

Public authorities, additional work done to meet ic- 
quiicments of public authorities, extending time 
for filing (daim or statement, § 149, p 672 
Public buildings, validity of statute authoiizing lien 
on, § 3, p 498, n 93 

Public corporations, private propeity acquired by, ex¬ 
isting lien ns affected, § 10 
Public improvements. 

Place for filing notice or claim, $ 138 
Recoiding claim, necessity, § 131, p G40, n 18 
Public lands, homestead as siibiect to lien, § 14 
Public propeity, lien as attaching to, § 10 
Public service coiporations, piopcrty as subject to 
hen, § 11 
Publication, 

Notice of claim, failure to publish as defeating 
right of action, § 289 
Process in action to enforce hen, § 286 
Pumps, fixtures, hen as attaching to, § 27 
Pur<ffiase money, hen as attaching to equitable hen 
of vendor for, § 16 

Purchase money moitgages Mortgages, ante 
Pur<diase price, prioiity of hen, § 208 
Purchasers, 

Accrual of hen, § 177 

Amendment joinmg purchaser after expiiation of 
period for foreclosure of hen, § 282, p 898, n 
16 

Amendment of claim or statement of hen affect¬ 
ing rights of purchaser, § 170, p 717 
Burden of proof as to absence of prejudice, f 
170, p 719 

Application of hen to building or improvement 
alone, § 188 


Purdbasers—Gonti niied. 

Assumption of hens, § 191 
Commencement of hen, § 177 
Completion of building or improvement, time for 
filing claim or statement, § 142, p (;53, n 7 
Consent of owner as question of law and fact in 
action to enforce hen, § 314, p 005 
Contest of enfoi cement of lien by subsequent pur¬ 
chaser, § 279 
Contiact, 

Filing as constructive notice, § 132 
With os subjecting piopeity to hen, § 71, p 
570 

Conti actoi, term as including, § 90 
Estoppel against, § 229 

Extension of time for filing claim or statement, 
purchaser not party to agreement, § 148 
Filing of statement necessary to pieserve hen 
against, § 131, p. 642 

Intervention in action to enfoi ce hen, § 285 
Knowledge, 

Constiuction of building as taking place of 
compliance with statutory requirements, 
§ 119 

Lien as affected, § 243, p 816 

Mortgagee purchasing property, loss of pnority, 
§ 204, p 771 

Notice of nonic^onsibihty, § 84, p 593 
Notice of sale or conveyance of propeity after 
attachment of hen, § 243, p 817 
Notice to purchaser of intent to daim hen, § 
124, p 628, n 96 

Owner withm statute, § 71, p 570 

Requiring notice of intent to claim hen, { 
124, p 628, n 06 

Parties defendant to enfoi cement of hen, § 284, p. 
905 

Payment, acts in respect of, § 247 
Pendente hte, compliance with statutory require¬ 
ments os to claim or statement, § 150 
Possession under contiact of puichase, interest 
as subiect to hen, § 16 

Prioiity, evidence in action to enforce hen, § 310, 
p 0S9, n 17 

Sole in pioceeding to enforce hen, conveyances, 
§ 313 

Service in construction of buildings on lots of 
difTercnt owners, application of hen, § 189, 
p 742, n 41 

Time for filing claim or statement, § 139, p 650 
Uncompleted option, acquisition of hen from date 
of fiiinishing mateiials at request of puiv 
chaser, § 181, p 734, n 93 
Uniecoidcd contract purchasers, descnption in 
claim or statement of lien, § 162, p 693, n. 19 

Purpose, fumishmg of labor or materials, § 45 

Qualified consent of ownei, § 73^ p 579 

Quantum meruit, 

Contract for impi ovements, hen for, § 78 
Evidence m action to enforce hen, § 309, p 973 
Pleading, recovery on under allegation of ex¬ 
press contract, § 307, p 956 

Quasi-public coiporations, property as subject to hen, 
§11 

Questions of law and fact. 

Bond of contractor, actions on, § 262, p 867 
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Questions of law and fact—Continued, 

Decimation of piionty of mechanic’s lien over 
trust deed, § 206, p 778, n 01 
Enfoi cement of lien, § 311, § 314, pp 092-007 
Quitcl.iim deed, merger of estates affecting prioiity 
ol lien over moitgago, § 201, p 7no 
Kailroad propeity, hen attaching to, § 21, p 515 
Railioad rccoids, evidence of delivery of materials 
in action to enforce lien, § 300, p 970, n. 1 
Ranges, lien on, § 27 
Rutilication, 

Contract, § 52 
Creating lien. 

Husband or wife, § 63, p 553 
tJnauthoi ized contract, § 50 
Failuie of owner to give notice of nonre- 
sponsibility, § 84, p 501 
Coiporation of verification, § 167, p 710, n 12 
Lessor, acts of lessee, § 65, p 560 
Married women, pleading m action to enforce 
lien, § 204, p 926 
Raw material, hen for, § 41 
Real property Ixit or tiact, geneially, ante 
Reasonable construction of statutes creating hen, § 4, 
p 499 

Reasonable time, notice to owner of mtent to claim 
hen, § 125, n 53 
Reasonable value Value, post 
Receipts, 

Conclusiveness, § 248, p 825 
Pending dehveiy of material, evidence In action 
to enforce hen, § 309, p 073 
Receivers, 

Appointment as excuse for failure to file and 
record statement, § 131, p. 642 
Ceitificates, § 291 

Priority of claims of laborers employed by 
receiver, § 214 

Claims, establishment against receiver, § 291 
Contract creating hen, power to enter into, S 61 
Enforcement, § 291 

Intervening petition affecting time for en- 
foicement of hen, § 282, p 894 
Mateiials fuimshed prior to, hen as allowable, 
§ 43 

Mortgage foreclosure, amendment bnnging in 
receiver as party after expiration of time 
for enforcement of mechanics’ hen, § 282, p. 
800 

Notice to owner of intent to claim hen, { 124, p. 
630, n 37 

Priority of lights or daims asserted in receiver¬ 
ship, § 214 
Rent, 

Application to hen, S 144, p 659, n 87 
Disposition of rents collected, § 201 
Report of receiver, conclusiveness in action to 
foreclose, § 291, p 020, n 62 
Time for filing claim or statement, § 144, p. 659, 
n. 87 

Reception of evidence at trial, § 311 
Reconstruction, amount secured by hen, S 175, n 74 
Recorder, place for filing of notice or claim, § 138 
Records, 

Assignment of money due or to become due under 
contiact, § 85 
Bond of contractor, § 257 


Records—Continued, 

Claim or statement, ante 
Conti acts, ante 

Cieditors’ uniecoided claims ns defense to ac¬ 
tion to enfoice lieu, § 273, p 882, u 1 
Evidence in action to eiifoice hen, § 300, p 972 
Fees, § 352 
Mortgages, ante 

Naming owner shown to be such bv public lec- 
ords m claim or statement, § 1G2, p 600 
Notice by owner of noniesponsibility, § 84, p 506 
Notice to owner of intention to claim hen, § 120 
Notice to owner of recoid, § 124, p 628 
Ordeis for payment of money against funds m 
hands of owner, § 85 

Priority of hen over mortgage, etc, § 200, p 757 
Title to property, right of hen claimant to rely 
on, § 102. p 745, n 74 
Vendoi’s hen, piioiity, § 208 
Waiver, contiact pioviding for, § 222, p 793, n. 82 

Recoupment, action to enforce hen, § 276 
Bui den of proof, § 308, p 960 
Redemption, 

Holder of hen fiom prior encumbrances, § 206 
Right of after foieclosuie sale, hen attaching to. 

§ 18 

Sale m pioceedings to enforce hen, § 347, pp. 
1030-1033 

Removal of buildings before expiration of 
time, S 346 

Reference, enforcement of hen, § 312 

Judgment on deasion of I'efeiee, $ 319, p. 1004 
Refilmg, § 131, p 641 
Refuse, storage or removal, lien for, § 32 
Registered mail, notice to owner of intent to datm 
hen, § 126, p. 634, n 7 

Registrar of titles, place of filing of notice or claim, 

' § 138 

Reinscribing hen, § 131, p 641 
Reinstatement of action to enforce, § 200 
Relation ba(^ of lien. 

Commencement of building or improvement, S 179 
Date of contract between conti actor and owner 
to give priority over mortgage, § 200, p. 754 
Establishment by Judgment, § 177 
Furnishing of materials, § 181 
Lands acquired after commencement of construc¬ 
tion, i 177 

Perfoimance of labor, g 181 

Time when contract was made or recorded, g 178 

Relation back of title of puichaser at sale m pro¬ 
ceedings to enforce lien, g 344 
Release, § 246 

Condition precedent to commencement of action 
to enforce hen, g 268 

Consideiation, evidence of failure of considera¬ 
tion in action to enfoi ce hen, g 300, p. 975 
Covenant of contractor to furnish, g 92 
Evidence of failure of consideiation for agree¬ 
ment in action to enforce hen, g 309, p 075 
Lienor of rights against owner under personal 
judgment, effect on priority of hen over mort¬ 
gage, g 204, p. 766 

Mortgage affecting priority, g 204, p 770 i 

Payment to couti actor, duty of owner to obtain, 

§ 251, p. 832 
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Helca&c—Continued, 

Uoquost by owner for release of lien a£fc<ting 
IKM sonal liability, § 263, p. 871, n 48 
SuiotiM on bond of contractor, § 259, p 848 
Waiver of lien by agieemont to tuiiiibli, § 224 
Reliance on ciedit of building or piopeity. Ciedit, 
ante 

Religious organizations’ property as subject to lien, § 
12 

Rem, 

Judgment in rem, enforcement of lien, § 317 
reisonal judgment in proceeding m, § 328 
Remain del s. 

Creation of lien on Interest of life tenant, § C7 
Lien as attaching to estate in, § 15 
Remittitur, judgment for more than amount claimed 
m notice, § 321 

Remodeling Alteiations or repairs, gonoially, ante 
Removability of improvement, evidence in action to 
enfoicc lien, § 310, p 970, n 95 
Removal of ashes and lefu&e, lien for, § 32 
Removal of buildings or improvements, 

Acquisition of lien, § 24 
Lieu as aHected, § 242 
Remedy for enfoi cement of licii, § 257 
Renewal of mortgage affecting piioiity, § 204, p 770 
Renewal of period foi filing claim oi statement, §§ 
148,149, pp 668-672 
Rents, 

Application and coverage of lien, § 19G 
Application to reduction of obligation sccuied by 
deed of tiust, § 206, p. 777, n 74 
Loss of rental by reason of delay, liabihty of 
surety on contractor’s bond, § 261 
Receiver, 

Application to lien, § 291, p 920, n 67 
Disposition of rents collec ted, § 291 
Sale in piocecdiugs to enloicc lion, accounting 
by purchaser, § 347, p 1041, n 97 
Repairs Alteration or repairs, goiieially, ante 
Repeal of statute ci eating lien, § 6 
Replacement of dolcctive work or article, giatuitous 
work as extending time for filing claim or state¬ 
ment, § 140, p 670 

Replevin, puichosei at sale in piocecdiugs to enforce 
hen, § 345 

Replication or reply, enforcement of lien, action for, § 
304 
Reports, 

Receiver, conclusiveness in action to foieclosc, § 

201, p 020,11 62 

Referee in action to foreclose lion, § 312 
Repiesentations, estoppel to assert lion, § 230 
Representative of owner, notice oi intent to claim 
lien, § 124, pp 628-030 
Reputed owner. 

Claim or statement of lien, § 102, pp 090, 093 
Conti act, creation of hen by, § 57, p 545, n 51 
Request, 

File lien as excuse for failure to give notice of 
intent to claim, § 122 

Further woik or materials after substantial com¬ 
pletion of contract, extension of time toi fil¬ 
ing claim or statement, § 149, p 070 
Mateiial furnished or labor peiformed at, § 73, p 
579 

Statement fiom subcontiactoi, § 130 


Rescission of contract, 

Conti actor’s light to lien as affected, S ^ 
RulHontiac'toi s rights as affected, § 111 
Resciration of lien, ngicement between parties, § 1, 
p 495 
Residence, 

Claim 01 statement of lien to show, 156, 164 
Soivice of notice of intent to claim licm by Icru- 
mg copy at owner’s lesidencc, § 12S 
Residualy legatee, application of lien to estate oi m- 
terest, § 191, p 744, n 05 
Rctioactive operation. 

Bond of conti actor, § 258 
Statutoiy provisions, § 5 
Revel Sion, 

Application of lien for improvements by tenant, 
§ 105 

Impiovoments, lease providing for, light to lien, 
§ 05, p 564 

Review Appeal and erioi, generally, ante 
Revival, § 1^ 

Collusive delivery of mateiials on faduie to give 
timely notice of claim of lien, § 125 
Waiver piccludiiig, § 222 
Rights affected by lions, §§ 184^190, pp 735-747 
Right to hen, §§ 20-117, pp 513-622 
Ripaiian rights, application of lien, § 101, p 744, n 68 
Roads, hen as attaching for consti uction of, § 31 
Running account, mateiials fuimshod and labor per¬ 
formed undei. 

Application of hen to scveial buildings, § 180, p 
742, n 27 

Time of commencement of lien, § 181 
Sales, 

Claim or statement of hen, description of owiiei, 
§ 1C2, pp 091, 694 

Contest oi cmiIoi cement of hen by puichasci who 
takes property siibjecl to hen, § 279 
Interest ot vencloi subject to hen, § 71, p 573 
Lien as affected by sale of premises, § 243, pp 
815-818 

Loss of inteiest in land to which hen is attached, 
§ 245 

Paities to sale as owneis within moaning of lien 
statute, § 71, p 509 

Possesmon of puichaser, conti act cioaliiig lien, 
§ 71, p 570 

Proceedings to onfoice hen, §§ 337-349, pp 1024- 
1034 

Advcitiscmc'iit, § 341 
Bond 01 htnv, § 340 

Claim.int purchasing as fiGoing propeity 
liom hen, § 344 
Coiiliimution, § 342 
Conveyance to puiehasei, $ 343 
Default by puichasci, § 341 
Diicctioii for in judgment oi dc'cice foreclos¬ 
ing lieu, § 324 

Distiibutiou of proceeds, § 348 
Estate 01 interest subject to. § 338 
Exhaiistiuii of propeity subject to hen, § 338 
Inadequacy of price, setting aside for, g 342, 
p 1027, n 28 

Injunction against, §§ 271, 340 
Ihletbod of, % 337 

Mortgagee’s lights as affected, § 346 
Notice, S 341 
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S.'U'h—Continued, 

Frocoodinjfs to enforce lion—Continued, 

Fait only of pioi)city subject to lien, § 338 
Payment as pioicquibitc to ledemption, { 
317, p 1031 

Posse ‘S'-K HI ol piiichasei, §344 
PzioL oiicunibianccs, §337 

Puuhascr acquiimg building free fiom, 
§ 345 

Piioiitiob, building or impio\cment, § 339 
Piopoity or interest to be sold, § 338 
It(‘coveiy of pin chase money, § 343 
Kedomption, §317, pp 1030-1033 

Pemoval of building bcfoie expiiation of 
time § 345 

Relation bark of title of puichasei, § 344 
Reiiio\ al of building, §§ 339, 345 
Sotting aside, § 342 
Slay, § 340 

Snbiogation of purchaser to lights of lieuoi, 
§ 341 

Suipliis, § 348 

Toiidei as condition precedent to ledcmption, 
§ 347, p 1031 
Teiins, § 311 

Tune loi icdcmption, § 347, p 1031 
Title and lights, 

Puichasei, §§ 344. 345, pp 1027-1030 
Thud poisons, § 346 
Puichascis, gene 1 ally, ante 
Sales slips, amount secured by hen fixed by, § 174, p 
722, n 23 

Sales tuketb, evidence of delivery of materials in 
ac tion to enforce lien, § 310, p 979, n 16 
Salvage of niateiials. 

Lien for regai dless of value, § 44 
Old building, puoiity of mortgage over mechan¬ 
ic's lien, § 205, p 776 
Satisfaction, 

Compelling dischaigo of record on, § 240 
Payment, geiiei ally, ante 
Penalty for failure oi lefusal, § 240 
Scaffolds, lumboi used foi, § 44 
Scenery for thcatcis, lien on, § 29 
School buildings validity of statute authorizing hen 
on, § 3, p 49S, 11 93 
Scire facias to onfoice lien, § 288 
Nonsuit on, § 290 

Resulting in loss or extinguishment of lien, 
§ 241 

Plea or answer, § 300 

Sjier inl pleading, § 301, p 942 

Waivei, 

Delists in notice of intent to claim lien by 
pleading, § 120, p 634 

Objorlion to defect or inaccuracy of claim 
01 statement of hen, § 169 

Sene facias to revive lien, continuance of lien, § 183 
Seals, 

Bond to dissolve lion given undei, consideration 
as imported, § 236 

Notice to owner of intent to daim lien. 
Amendment, § 129 
Gorpoiation, § 127 
Release under, lien as affected, § 246 
Veiiflcation of claim or statement of lien, § 167, 
p. 713 


Seciet hen, nature as, S P -102 
Security, 

See, also. Bonds or undertakings, generally, 
ante 
Assignment, 

Claim lor security, inchoate lien, §§ 217, 218 
Demand for which lien stands as security, § 
219 

Lien as secuiity. 

Name in which enforced, § 220 
Perfected lien, § 219, n 40 
Debt for which hen is made and held as security, 
foreclosure when debt becomes payable, § 2G8 
Substitution of one mortgage for another affect¬ 
ing priority, § 204, p 770 
Waivei of hen by taking, § 227, pp 800-803 
Seizine of property to acquire junsdiction to enforce 
Ifen, § 287 

Semi-pubhc property, hen on, § 8 

Senioi lienor, redemption fiom sale under junior hen, 

§ 347, p 1032 

Separate estate of man led woman. 

Claim or statement, § 150 

Contract for improvement^ lien arising under, § 
63, p. 554 

Validi^ of statute creating hen claim agamst, § 
3, p 497, n 89 

Separate judgment, action to enfoice hen, § 327 
Separation, 

Items for labor and material, piioiity of lien over 
mortgage, § 200, p 754, n 90 
Value of labor and materials, claim or statement 
of hen, § 165, p 707 

Service, 

Claim Ol statement of hen. 

Evidence m action to enforce hen, § 310, p 
083 

Striking off daim for failure to serve, § 171 
Conti actois. Judgment against both where one 
is served, enforcement of hen, § 284, p 910 
Copy, 

Claim or statement, notice, § 146 
Petition for enfoi cement of lien, § 270 
Notice, 

Intent to daim lien, § 124, p. 628, § 128 
Attaching proof to daim or statement, § 
158, p 681, n 35 

Lis pendens, enfoi cement of lien, § 289 
Piocess in suit to enfoice hen, § 286 

Commencement of action as respects hmita- 
tion, § 282, p 897 

Return showing seivice cannot be had on original 
contractor, enfoi cement of hen by subcon¬ 
tractor, § 269, p 877, n 23 
Sene facias writ for enforcement of hen, 5 288 
Statement of contractor on owner, § 130 
Stop notice on owner, § 114 
Services rendered. 

See, also. Work and labor, generally, post 
Amount secured by hen, £ui rushing services after 
abandonment of contract, § 175 
Architect, § 36 

Claim or statement of hen, showing services per- 
foimed and charges theiefor, § 165, pp. 699- 
708 

Intent, § 45 
Nature of work, § 34 
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Serviced rendered—Continued, 

Peifuimance on picmi&es, necessity, { 39 
Plans and specifications, aicbitect, § 36 
Pleading, actions to eiifoice lien, § 291, p 925 
Preparatoiy work, § 35 
Purposes, § 45 

Reliance on ciedit of building oi piopeity, { 46 
Supei intendence, § 37 
Work other than construction, § 38 
Setoff and couiitei claim. 

Assignment, payment by owner to assignor m 
good faith aftei, § 221 
Enfoi cement of lien, § 276 

Claimant made defendant by counterdoim, 
lelief to, § 302 

Default in pcifoimance, § 277 
Pleading, § 301, p 042 

Presumptions and buiden of proof, S 308, p 
OGO, p 0G4, n 4, p 066 
Question for Juiy, § 314, p 003, n 93 
Injunction against piosecution of sepaiate hens 
to avail of defense by way of counterclaim, § 
271 

Subcon tiactois, judgment on countei'claim 
agamst, § 310, p 1006 

Betting aside, sale in proceeding to enforce lien, § 342 
Settlement, 

Bill for geneiol settlement, burden of proof, § 
308, p 960 

Cancellation or vacation of notice of lis pendens 
in proceeding to enforce lien, § 289 
Evidence m action to enforce lien, § 309, p 973 
Petition for geneial settlement, dismissal, § 290 
Smaller amount than claimed, amount secuied by 
lien of subconti actor or materialmen, § 174, 
p 725, n. 50 

Time for notice to owner of Intent to daim lien, 
S 125 

Several buildings or structures Buildings or struc¬ 
tures, ante 

Sewer pipes, lien on, $ 27 

Sewers, acquisition of lien, § 31 

Sheds, protection of materials, construction of, § 44 

Shelter houses. 

Lien on, S 21, p 517 

Materials used for construction of shelter for 
woikmen and animals, § 44 
Shops, building within meaning of lien law, § 21, p 
613 

Shoring, lumber used as, § 44 
Shrubbery, lien for planting, 8 30 
Sidewalks, hen for construction, 8 31 
Signatures, 

Claim or statement of lien, 8 166; 8 167, pp. 712, 
713 

Contract creating lien, 8 81 

Jurat to veriAcation of claim or statement of lien, 
8 167, p. 713 

Notice to owner of mtent to claim, 8 127 
Yeriflcation of claim or statement of lien, 8 167, 
p 712 

Simple trust, contiact with or consent of equitable 
owner, 8 70 

Simulated lien, homestead, 8 52, n 10 
Assignment, 8 221 

Single judgments, actions to enforce hen, 8 327 
Sinks, hen, 8 27 


Smelters, hen on, 8 21, p 515 

Special appearance in action to enforce hen, 

Bar of limitation, 8 282, p 801, n 10 
Waiver of service by publication, 8 286, p 914, 
n 69 

Special demurier, enfoi cement of hen, actions for, 8 
305, p 947 

Dismissal of action, 8 200, p 918, n 38 
Special execution, enforcement of judgment in pio- 
ceeding to enfoice hen, 8 336 
Special fabrication, mateiials, hen as acquired for, 8 
43 

Special findings, enforcement of hen, 8 316, p 900 
Special Judgment, parties defendant in action to en¬ 
force hen, 8 284, p 907 

Special proceedings, enforcement of hen, 8 263, p 870, 
§ 264, p 873, n 66 

Specific peifoimance. Judgment agamst owner for, 8 
328 

Specifications. Plans and specifications, gencially, 
ante 

Spendthrift trusts. 

Application of hen to revenue, 8 lOG 
Income of propcity as subject to hen, 8 19 
Splitting of hens and enfoi cement, 8 272 
Spouse nusband and wife, gencially, ante 
Sprinkler system, hen for, 8 27 
Stage fittings for theateis, hen on, 8 29 
State, desciiption by name in claim or statement of 
hen, 8 162, p 600 

Statement Claim or statement geneially, ante 
Stationary machinery, hen on, § 28 
Status of claimant evidence in action to enfoi ce hen, 
8 310, p 976, n 95 

Statutory provisions, 88 3-6, pp 495-506 
Additional remedy, 8 3, p 406 
Amendment of claim oi statement of hen, 8 170, 
pp 715-719 
Amount of claim, 8 51 
Architects, hen for services* § 36 
Assignment 
Claim, 8 219 
Inchoate hen, 8 216 
Attachment to enforce hen, 8 287 
Attorney’s fees, lecovery in pioccedings to en¬ 
force lien, 8 353, p 1038 
Bond of contractor. 

Contractors’ bonds and undei takings, ante 
Prevention or dischaige of hen, 8 232 
Buildings or structures, natuie of, 8 21, p. 513 
Change in as affecting hen, 8 6 
Claim or statement, 

Construction, 8 4, p 504 
Form and contents, 88 169-171, pp 672-721 
Completion of building or impiovcmciit, time for 
filing of claim or statement, § 142, pp 652- 
656 

Consent of owner, writing, 8 75 
Constitutionality, 8 3* p 407 
Construction, 8 4, pp 499-505; 8 113, p 623, n. 
54 

Contiact, wilting, 8 75 

Contractois’ bonds and undertakings, ante 

Creation of lien, 8 PP 491, 403 

Deposit in court, discharge of hen, 8 233 

Discharge of hen, 88 233, 240 

Enforcement of hen, 88 263-354, pp 868-1049 
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Statutory pro\ usions—Contlnuod, 

K\tiat(Mutoiitil ofToct, § 3, p 407 
Filling .iiKl i-ccordiiicr claim, statement and con- 
ti.Kt, §§ pp G30-721 

A(<|uiMtioii of lion aflaiiist, § 33 
<\uitia(t cioatiiic: lien, § G3, p 5o3 
Evomptioii fiom lien, § 14 
Iniprovonioiits, natuie of, § 21, p 513 
Iinlioate lion, assi{i;nmcnt, § 21(» 

Joint notice or claim of lion, filinc:, ^ 137 
Judfifinoiit or deciee, confoimitv, § 319, p 1004 
Ijnbor, lion for funiibhing, § 34 
Limitation, 

Actions for enforcoment of lion, § 282, pp 
&S0-S9O 

Aica to which lion applies, § ISO 
Limited application, § 3, p 405 
Loss of priority of lion by failuie to comply with 
statutes, § 204, p 700 

Married women, contract lor improvement as snb- 
joctiiiR to lien, § 03, p 554 
Mateiials, genorallv, ante 

Notice by owiiei of noinosponsibility, § 84, pp 
590-596 

Notice to ownei foi peifection of hen, f§ 120-129, 
pp 621-638 

Operation and etfect of lion as determined by, § 
4, p 504 

Origin, S 1, p 493 

Payment, apportionment, § 248, p 824 
Perfection of lien, compliance with statutory le- 
quircments, § 119 
Perbons entitled to hen, § 86 
Place for filing of notice or claim, § 138 
Pleading, 

Itemized statement or bill of paiticulars ac- 
compjinying, § 294, p 933 
Reqiiiicd to enfoice hen, nature as dependent 
on, § 292 

Precedents in constiuing, § 4, p 499 
Priorities, §§ 197-215, pp. 747-787 
Protective natuie, § 3, p 496 
Public property, expressly making subject to, § 
10 

Public service corpoiaLioiis, hen on property of, § 
11 

Reasonable construction, § 4, p 499 
Redemption, sale in pioceediiigb to enforce hen, 
§ 347, p 1031 
Release of hen, § 246 
Repeal, clToct of, § 6 
Retroactive operation, § 5 
Right to hen, § 4, p 504 

Sale in proceedings to enforce hen, distiibution 
of pioceedings, § 348 

Scire facias for enforcement of hen, § 288 
Statement or account to owner by contractor etc, 
seeking hen, § 130 

Stop notice, money due contractor, § 114 
Sti iking off claim or statement of hen, § 171 
Substantive right as created, § 3, p 495 
Theory and puipose of, § 3, p 495, § 4, p 499 
Time, 

Filing notice or claim of hen, § 139, pp 647- 
651 


Statutory provisions—Continued, 

Time-—Oonti nued. 

Notice to owner of Intent to claim licii, § 
125 

Validity, § 3, p 497 
Waivei, § 222 

Stay of proceedings to enforce, § 271 

Execution on judgment in proceeding to enfoice 
hen, § 336 

Foreclosure of hen, lack of necessary party, § 284, 
p 911, n 15 
Sale of pioperty, § 340 

Stipulations, 

Contractor’s right to hen, § 92 
Leases, protection of lesboi, § 65, p 565 
Payment of claims, piotection of ownei, § 255 
Subconti actors, materialmen and laboiei's as af¬ 
fected by stipulations m pimcipal contiact, 
§§ 108-110 

Waiver of lion, § 224 

Stock, consideiation for assignment of deed of trust, 
priority of hen of deed of tiust, § 205, p 771, n 
3 

Stockholders, 

Commencement of suit to foreclose hen as inuring 
to benefit of corpoiation, § 282, p 898, n 14 
Notice to ownei of intent to claim hen, § 124, p 
630 

Stop notice. 

Defense .to enfoi cement of hen, § 273, p 882, n 
4 

Distinguished fiom notice to owner of intention 
to claim hen, § 120 

Extiab, money due for as included, § 114, p 619, 
n 93 

Jurisdiction to try suit on stop notice, § 281, p. 
888, n 79 

Money due contractor, service on owner by sub¬ 
contractor, workmen or materialmen, § 114 
Note, acceptance of as restoring hen of claimant, 
§ 226, p 798, n 68 

Operation as assignment of money due conti ac¬ 
tor, remedy by action at law, § 264, p. 873, n 
66 

Owner’s right to dispute correctness of claim of 
subcontractor giving stop notice, § 279, p 887, 
n 67 

Priority of labor claims over materialmen, § 198, 
p 751 

Priority of hen and other claim, § 210 
Question for jury as to money due in action to 
enforce hen, § 314, p. 996, n. 64 
Service on by subcontractors, laborers or mateii- 
almen, satisfaction and disposition of bal¬ 
ance, § 117 

Signature to contract, remedy by way of as re¬ 
quiring, § 81, p 585, n 36 
Subcontractors, laborers or mateiialmen, service 
on owner, satisfaction and disposition of bal¬ 
ance, § 117 

Stoppage of work, agreement between owner and oon- 
tractor, right to lien, § 96 

Stoiage of ashes and refuse, hen for, § 32 

Stoves, hen on, § 27 

Street improvements, hen for, § 31 


1353 



INDEX TO MECHANICS’ LIENS 


Sticets and numbers, 

Claim 01 statement of lien locatin&c piopeity with 
1 aspect to streets, § 161, p 086 
Dcsciiption of propel tv, 

Claim or statement of lien, § Kil, p GST 
Notice to ownci of intent to claim leii, § 126, 
p 6.3(), n no 

Stiict foreclosure, judgment or possessioa, redemp¬ 
tion, § 347, p 1031 

Striking olf claim or statement, § 171 

Motion tor amendment m answer to i.ile to stiike 
off, § 170, p 716 

Striictuies Buildings or structuies, geiieially, ante 

Subcontractois, 

Abandonment of work by subcontiactoi, piioiity 
ot claim of contractor for work completed 
at a loss, § 198, p 751 

Abandonment of work or continct by contractor 
aitecting lights, § 11J 
Amount secured by lien, § 175 
Feibonal judgment against owner, § 331, p 
1017 

Time for filing of claim or statement, § 142, p 
6,74 

Accounts to owner, S 130 

Accrual oi commencement of lien on peitoim- 
ance of laboi or furnishing matciial, § 181 
Adjudication of issues between owner and 0 * 011 - 
tiactoi in action to enfoi-ce lien, § 310, p 1006 
Advance payment to conti actor with knowledge 
of unpaid claim of, § 251, p 831 
Agreement or consent of owner, picsumplions and 
buiden of proof in action to enfoic*e lien, § 
308, p 9G2 

Amount due fiom owner to conti actor, presump¬ 
tions and burden of pioot in action to cn- 
foice lien, § 308, p 966 
Amount secured by lien, § 174, pp 723, 725 
Abandonment by conti actoi, § 175 
Architect’s ceitificate, compliance with rcqiiiie- 
ment toi, as condition precedent to lien, | 
113 

Attachment to enforce lien, $ 263, p 8G9, n 17 
Beneficial les of estate, piiority as to lights ol 
beuoiiciary, § 108, p 751 
Bond of contractor. 

Complaint in action on, § 2G2, p 865 
Measure of recovery on, § 263 
Party to action on, § 262, p 863 
Bight of action on, { 262, p 855 
lionds indemnifying owner against liens of othoi 
subcontractors, considei ation, § 257 
iheach of contract, lien for damages, § 54 
Cancellation of subcontract, lien as alfectcd, § 
113 

Claim or statement of lien, showing person willi 
whom contract made, § 164 
Collusive payment to principal contractor as af¬ 
fecting lieu of, § 251, p 832 
Complaint in action to enforce lien, § 294, p 929 
Completion of work, time for filing claim 01 
statement, § 144, p 660 

Consolidation of claim for labor with otheis, loss 
of hen by failuie, § 241 
Contest ol lien by contractoi, § 280 
Contract with or employment by conti actor, J 97 
Contractois distinguished, g 90 


Subcontractors—Continued, 

Costs, lecoveiy as against owner, § 350 
Counterclaim against, judgment on, § 319, p 
1006 

Death of contiactoi after completion of woik af- 
loctiiig light to hen, § 07 
Declaration 01 petition m action to enfoice hen, 
g 201, p 020 
Default of piincipal. 

Lion fur damages and expense resulting, § 
54 

Bights aCTccted, § 112 

Default of subcontractor, completion by contrai- 
tor, § 113 

Defects in work, light to hen, § 113 
Defined, § 08, § 121, p 625, n 69 
Delay in peifoimance oi oiiginal coni 1 act, lights 
as utiected, §132 

Designation of hens of, § 1, p 401 
Diiect hen, § 105 

Employees of, light to hen, § 100 
Estoppel to asseit hen, § 230 
Exclusive, cumulative and c*onciiirent remedies 
foi enforcement of hen, § 266 
Extias, amount secured by hen, § 174, p 723 
Filing claims or statements, § 131, p G41; § 133 
Payments by owner to contractor before ex- 
piiation of time for, § 251, p 831 
Filing contidct for improvement, statutoiy re¬ 
quirements as applying to, § 82, p 586 
Filing piincipal conti act by owner, effect of, § 107 
Fi aud, 

Payment to contractor as affecting hen of, § 
251, p 832 

Presumptions and burden of pi oof in action 
to enforce hen, g 308, p 9f)7 
Giocciics fiiinishcd to for maintenance of boaid- 
ing house foi woikmcn, g 48 
Giiaianty of. 

Account, agicement of ownei, § 255 
Payment by owner to subcuiitracLoi, amount 
secured by hen, g 174, p 725 
Idleness, hen as allowable foi damages and ex¬ 
pense incurred through, § 54 
Implied contract with contractor, g 133 
Indebtedness, pleading in action to ciiluicc hen, 
§ 291, p 931 

Judgment establishing claim as condition picce- 
dent to enforcement of hen, g 26!) 

Judgment in action to cnfoicc hen by, g 32G 
Laboi, 

Fuinislicd to, right of action on bond of con- 
tiacLur, § 262, p 861 

Statement of claim essential bet 01 e paying 
gcneial contractor, g 251, p 833 

Laboi er, 

Lien for, g 98 
Teim as including, g 88 
Matenalmcu distinguished, § 89, p 601 
Materials fuinished by subconti actor, lien for, 
§ 98 

Mateiiols furnished to subconti actor, 

Bight of action on bond of conti actor, g 262, 
p 861 

Bight to hen, g 102 
Mechanic, term as ucluding, g 87 
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Sul)« nut I motors— i '•oiitinucd, 

\rn(Iitu.ition of imiiripal contract, lien as affect- 
ina:, § 111 

Minioy due nniiiaitoi, lion on, §§ 114r-117, pp 
r.l‘) -r.liJ 

iMiiidofi, § iir> 

Doiiitiiid and iiotico, § IKi 
S.ilisl.iotu)!! . 111(1 disposition ol balaiico, § 117 
N.iiii(‘s, si ill (‘incut by conlraotoi sookiiig to ac¬ 
quire hen riMiuiKMl to fuinish to owner, § 130 
N dm I* (d, 

Li(‘U, 1113 
Sub< oiili.ict, 2^ 113 
New ^oilv s\stoin, ^ 103 

Vt>li‘ 111 paymiMit, a((oiit:ince from contractor, § 
NoIk c, 

(Mann, payiiionls by owiipi lo contractoi be¬ 
fore expiration of time for, § 251, p 831 
Owner of intiMit to claim lien, § 12G, p 033 
Rtipiil.ation.s aijainst lion in contracts, § 109 
Owiwt\ liability Lo contr.ictoi, pleading m action 
to ciilorcp lii'n, § 294, p 932 
PartK's plaintiff in suit to enforce lien, § 283 
hayniont, 

Advance payment to contractor with knowl¬ 
edge of unpaid claim of Mibcontractoi, § 
231, p .831 

Application, § 24S, p 824, § 230 
Lien affected by payment to contractor, § 231, 
p «2S 

LiPii of olhois as affected, §§ 232, 253 
Mode and teinih of original contract as con¬ 
trolling, § 110 

P(‘nn<.yl\ania system, § 103 
PerfoiznaiK (i of contract, presumptions and bui- 
den of proof in action to enforce lien, § 3')iS, 
F) 003, ri 3 

Pel forrnanci* of subcontiact, lien as dependent 
on. n in 

Personal pidgracnt against contractor, § 331, p 
1013 

K.iiliiie to establish lien, § 329 
Poisons employed by or contracting with, amount 
secim^d by lion, § 174, p 720 
Persons luinishing materials to, § 102 
Pleading.s, actions to enfoiee lien, § 294, p. 929 
Postponement of right to those of laborers and 
materialmen, § 108, p 730 
Premiums due, lien of others as affected, §§ 252, 
233 

Price lixed between owner and contractor as lim¬ 
itation on amount of lien of subcontractoi, § 
174, p 724 

Primaly liability of owner, pleading in action on 
hen. § 294, p 932 
Priority of hens. 

Amount due subcontractor, § 198, p 750 
Assignment by contractor, § 211 
Different liens, § 198, p 748 
Reasonable value, amount secured by hen on sub¬ 
stantial performance by contractor, § 174 
Recording contract for impiovement, statutoiy 
xeguirements, § 82, p 5SC 
. Release of hen, liability for laboi and materials 
furnished by as affected, S 246 


•Subconti actors—Continued, 

Request by contractor foi work or material aftei 
completion ot contract, extension of time foi 
filing claim or statement, § 140, p 671 
Rescission of piincipal contiact, lights as affect¬ 
ed, § 111 

Retention by owner of portion of money due con- 
tiactor, reliance on contiact piovisions, i 253 
Retention of funds by ownei to meet claims of, 
§231, p 834 

Right of action on bond of contractor, § 262, p 
835 

Right to lien, § 98 

Contract with or employment by contractor, § 
97 

Employees of, § 100 

Money due conti actor, §§ 114-117, pp GIO- 
G22 

Subcontractors of, § 99 

Service on owner of copy of claim or statement, 
§ 146 

Set-off against in action to enforce hen, § 27G 
Specially designed materials fuinished by, sus¬ 
pension of work as affecting hen, § 43 
Statement of names furnished to owner, notice to 
owner by claimant of lien, § 121, p 626 
Statement or account to owner by one seeking to 
acquire lien, § 130 

Stipulations in prmcipal contiact, §§ 108-110 
Stop notice. 

Distinguished from notice to owner of inten¬ 
tion to claim lien, § 120 
Service on ownei, § 114 

Satisfaction and disposition of balance, 
§ 117 

Subrogation, lien by, § 106 

Substantial compliance with subcontract as suf¬ 
ficient for lien, § 113 

Supciintendence, lien for, § 37, p 531, n 35 
Time; 

Enforcement of lien, § 282, p 880 
Filing claim or statement, § 139, p 649 
Notice to owner of intent to claim hen, § 125 

Tools and machinery furnished to, right of ac¬ 
tion on bond of conti actor, § 262, p 862 
Trust funds, application of payment, § 248 
Venue of action to enforce lion, § 281 
Waiver, 

Breach of contract by contractor as affecting, 
§ 224 

Lien, availability to owner and conti actor, § 
228 

Rights affected by waiver of principal, § 222 
Rights against conti actor's surety, § 239, p 
848 

Withholding funds to meet claims of, § 231, p 
834 

Worthless improvement, hen as affected, § 112 
Subleases, 

Contract foi improvements by sublessee, § 65, p 
538 

Lien as attaching to interest of sublesseoi § 17 

Subordination of lien, waiver as result of agzeement 
for. § 224, p 795, n 22 
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Subrog^ation, 

Lien of subcontractors, laborers, or materialmen 
by subros;ation, § 106 
Amount secured by hen, § 174, p 724 
Substantial performance by contractor, § 
175 

Moit{?agoe to rights of mechanics’ hen holders, § 
2UG 

Pui chaser at sale in proceedings to enfoice hen, § 
344 

Subsequent lion on land, piior lien on building as 
aftected, § 244 

Subsequent owneis, notice of intent to claim hen, § 
124, p 628 

Subsequent pui chasers, filing of statement as neces¬ 
sary against, § 131, p 642 

Substantial pcrfuimance, coutiadictory findings in 
action to eiilorce hen, § 316, p 1000 
Substituted seiviee of notice to owner of intent to 
claim hen, § 128 
Substitution, 

Moitgage affecting piioiity, § 204, p 770 
Parties in action to euloice hen, § 2S5 
Summaiy proceedings. 

Enforcement of hen, § 263, p 870 

Demand as condition pieccdcnt, § 268 
Pui chaser at sale in piococdmgs to enforce hen, 
recovery of possession, § 344 
Summons, enfoi cement of lien, 

Filmg of second claim as avoidmg obligation to 
issue summons within ceitain time, § 270 
Issuance as commencement of actions as lespects 
limitations for enforcement of hen, § 282, p 
897 

Limitation, { 282, p. 896, n 79 
Sunday, time for filing notice or claim of lien, § 140, 
p 651, n. 86 

Superintendence, Hen for services in, § 37 
Architects, § 36 

Superintendents, laborer, term as Including, § 88 
Supplemental pleadings, substitution of parties in 
enforcement of hen, § 285, p 911, n. 21 
Supplies, hen for, § 48 

Priority of lien for, § 209 
Sureties, 

Bonds or undertakings, generally, ante 
Contractors* bonds or undertakings, generally, 
ante 

Surplus, sale in proceedings to enforce Hen, disposi¬ 
tion, § 348 
Surplusage, 

Claim or statement of lien, § 150 
Interest claim, § 153 

Beference In claim to time of performance 
when claim is for lien for mateiials only, 
§ 165, p 702 

Setting forth ownership, § 162, p 692, n 95 
Notice to owner of intent to claim hen, § 126, p. 
633 

Survey, appointment of commission to make, § 313 
Swings, fair grounds and paiks, Hen on, § 21, p 517 
Systems adopted, § 105 

Tax sale, moitgagee purchasing, loss of prioiity, § 
204, p 771 

Teamsteis, laborer within statute creatmg hen, § 88 
Technical amendment of claim or statement of lien, 
time, S 170, p 716, n 37 


Technical defects in notice to owner of Intent to dalm 
hen, § 120 

Temporary suspension of woik, time for filing claim 
01 statement, § 142, p 055 

Tempoiniy withdrawal of claim or statement after 
filing, § 147 

Tenancy by entirety Estate by entirety, ante 
Tenancy in common, 

Application of hen to inteicst, § 191, p 744, n. 65 
Conti'acts as subjecting property to hen, § 69 
Lien as attaching to propeity held in, S 15 
Notice to owner of intent to claim hen, § 121, p 
026, n 72, § 124, pp 628, 629 
Pnoiity of hen of tenant m common as against 
materialman’s hen, § 207, p. 779, n 07 

Tender, 

Costs in piocecdmgs to enfoice as affected, § 350 
Extinguishment by, § 254 
Pleading, action to enfoice hen, § 301, p 943 
Bedcmption fiom sale in proceedings to enforce 
hen, condition precedent, § 347, p 1031 

Teimination, 

Disoliaige of lien, geneially, ante 
Duration, geneially, ante 

Interest of moitgagee, parties defendant in action 
to enfoice lieu, § 284, p 007 
Befeiee's authority in action to enfoice hen, { 
312 

Terms, 

Contract, necessity of setting forth, § 79 
Sole of property to enforce hen, § 341 

Test of work or mateiials, time for filing claim or 
statement, § 144, p 657, n 62 
Testamentary trustee, attachment of hen to rents, | 
196 

Theateis, 

Electiic sign attached to, hen as allowable, S 27 
Fixtures, hen as allowable for, § 29 
Thud persons, 

Claim or statement of lien, strictness of compli¬ 
ance with statutory requirements, § 150 
Filing and recording hen to preserve lien as 
against thud persons, § 131, p 641 
Intervening lights or intoiest of, strict construc¬ 
tion of statute Cl eating lien, § 4, p 501 
Judgment or decree enforcing hen, conclusiveness 
as to, § 334 

Paities defendant in action to enforce hen, S 284^ 
p 907 

Pui chase money mortgage, priority, § 201, p. 762 
Sale 111 pioccedings to enfoice Hen, title and 
lights as affected, § 346 

Time, 

Acciual or commencement of lien, §§ 177-182, pp. 
730-734 

Amendment of notice of intent to claim hen, S 129 
Bond for prevention or dischaige of hen, § 235 
Bond of contractor, action on, § 262, p 862 
Claim or statement, ante 
Continuance of hen, § 183 
Contracts, ante 

Duration of hen, §§ 177-183, pp 730-735 
Enforcement of hen, § 282, pp 889-899 
Expiiation of lien, § 183 
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Time—Continued, ' 

Extoiisinii ()1 tiino, 

Filing (l.iiiii or *.tjitoment of hen, §§ 148, 149, 
pp (U;S-*>72 

])oKi\ 111 cuiiiplotion of contract, § 144, p 
(»(>1 

M.LtPiiiiliii.iii to coiitiactoi, huicty on con- 
tiacLoi’b bond ns icJonsed by, § 259, p 
8">2 

Notice to owner of intent to claim lien, § 125 
rajriient, extension ol time for, 

Filing (‘l.iiiii oi stnlomont, § 14S 
Suit to entoiee hen, § 282, p 894, n 4G 
reif<»iniiiii(*c of coiitinct, picaumptions and 
bill den of ptoof iii action to enfoice hen, 
.‘IhS, j) 9f)4, n 5 

■\Vai\(*i ot hen by, agieoiiiont foi, § 224 
Filing .iiid KW'oiding Olaiiii oi atatement, ante 
Intelest owned by poison at time of impiove- 
iiKMit, applKMtioii of hen, § 193 
Judgment or decioe, eiiloicement of hen, § 319, 
p 1(K)1 

Matei i.ils or iiiatei i.ilmen, ante 

Motion to dismiss action to enfoice hen, § 290 

Notice by owner of iioniespoiisibility, posting of, 

§ SI. p r.95 

Notice to owner of intent to claim hen, § 125 
rajnient, principal contiactor, § 251, p 829 
Perfoimanc'o of contnut, light of contractor to 
licMi as uttocted, i 95 
Pleading, 

Enfoiccunont of hen, amendment, § 300 
Fuinishing w'oilc or matoiial, actions to en¬ 
foice lion, § 291, p 930 

Prioiity belween mechanic’s hen or other hen oi 
encuinbianco, § 207 

Redoniplion fioin sale in proceedings to enfoice 
hen. § 317, p 3031 | 

Rendeiing or fuinishing labor oi mateiials, state¬ 
ment in claim oi statement of hen, § 1C5, p 
TOl 

Sale in proceedings to enforce hen, redemption, § 
347, p 1031 

Sei \ ICC of copy of claim or statement, § 14G 
Service of slatcinent of coiiliactor on owner, § 
130 

Trial of action to enforce hen, § 311 

Woik or inatciial, pleading time of furnishing, 

S 291, p 930 

Time book, oMdeiice in action to enloice hen, § 309, p 

Time kei'peis, hen for salary, § 37, p 531, n 32 

Titie to inateiials . r 

Filing of notice of hen as transfer of title, § loi, 

P (111 , i 9 AO 

Passing of as essential to cieation of hen, § 4Z 
TiUe to property, 

After-ncciuiied title, application of hen, § 

Change in oi trunsfei of title, paities to suit to 
enfoice hen, § 284, p 902 

Contiact with or consent of owner, necessity. § 

57, p. 54.5 - 

Defective title, priority of hen over mortgage, $ 
295, p 770. n 51 / . 

Defense in action to enforce lien, § 274 
Intervenor In action to enforce hen, duty to show 
title, i 285 


Title to property—Continued, 

Personal liability of one contracting for impiove- 
ment on land he does not own, § 203, p S71 
Purchase money mortgage, piiority as to im- 
piovements hefoie acquisition of title, § 201, 
p 703 

Recoid owner, enforcement of lien against, § 284, 
p 901, n 52 

Recoid title, claimant’s right to lely on, § 192, 
p 745, n 74 

Sale in pioceodmg to enforce lien. 

Purchaser, §§ 344, 345, pp 1027-1030 
Thud pel sons, § 340 

Seivice on owner of intent to claim hen, trustee 
holdmg record title, § 124, p. 620 
Toiiens system, filing notice of claim or hen, § 
138, §139, p 049 

Tiansfer as aflcctmg hen, § 243, pp 815-^18 
Tool house, materials furnished for construction of, § 
44 

Tools, machinery, and equipment. 

Application and coveiage of lien, §§ 28, 190 
Engineers, services rendered in designing machin- 
eiy for installation, § 30 

Extension of time for filing claim or statement 
by fuimshing work oi matei lal, § 140, p. 669, 
n 31 

Furnishing or lending for purpose of facilitating 
work, § 44 

Lien for labor as extending to use of, § 34 
Loss of priority by person fuinishing material 
and taking machineiy in payment, § 204, p. 
765, n 18 

Subcontractors, nght of action on bond of con¬ 
tractor by person furnishing, § 262, p 802 
Two separate plans, application of hen, § 189, p. 
742, n. 32 

Unintentional omission to deliver, extension of 
time for filmg claim or statement, § 148 

Torrens system. 

Place of filing of notice or daim, § 138 
Time for filmg notice or claim of hen, § 139, p 
649 

Towns, place of filing of notice or claim, § 138 
Tiade fixtiiies, 

Electiic fans fastened to huildmg as, § 28 
Lien as attachmg to, § 26 
Trade-name, 

Ckmtiact by contractor doing business undci, § 73, 
p 577 

Owner doing business under, description in daim 
or statement of hen, § 162, p 691 
Trade teims, use in daim or statement of hen, § 165, 

Transfer, property capable of as subject to hen, § 15 
Transfer of title, 

Bond of contractor, surety on as release, § 2o9, 
p 849 

Lien as affected, § 243, pp 815-818 
Transportation, 

Lien as allowable for, materials, § 50 
Lien for labor as mduding cost or expense ofi i 
34 

Trees, hen as allowable for planting, § 30 
' Trespasser, contract with or consent as creating Uen, 
§ 57, p 545, n 66 
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Tiial or hearing, 

Aiucndmont of defect in notice of intent to claim 
lion, § 12f) 

Uoiid ()l couli actor, actions on, § 202, p 8(57 
Coii(liisi\oiicHab and cflcct of icpoit of icfeicc, § 
.‘!12 

Coil till nance, § 811 

EiifoicomeiiL of lien, §§ 311-310, pp n.S‘l-l(K)2 
Ajiieenient oi consent of ownei ah quchtioii 
1)1 f.iet, § 314, p 004 

Ainoiiiit oi claim, question of l.ict, § 314, p 
000 

Cluini, statement, or notice of lien as ques¬ 
tion oi fact, § 314, p 00.1 
Conclusivencss of iindiiigh, § 31G, p 1001 
Confoimity of veidict and findings to evi¬ 
dence and issues, § 310, p 000 
Gonstiuction of lindiiigs, § 310, p 1001 
Continuance, § 311 
Coiitradictoiy findings, § 31G, p 1000 
Definiteness and ccitainty of voidict or find¬ 
ings, § 316, p 3000 

Delivery and use of mateiial, quostions of 
law and fact, § 314, p 004 
Demuriei to evidence, § 314, p 00.3 
Dismissal of action to enfoice lien, gciieialli'. 
ante 

Equitable piocedure, §§ 311, 312 

Findings and conclusions of law, § 31G, p 
008 

Estoppel as question of fact, § 314, p 004 
Exceptions to repoit of referee, § 312 
Findings, geneially, ante 
Fiaud and bud faith, questions of fact, § 314, 
p 004 

Instruction, § 315 
Issues, § 311 

Confoimity of vcidict and findings to is¬ 
sues, § 316, p 000 

Findings of fact by court on failuic of 
jury to find, § 316, p 098 
Jury trial, § 311 

Lienable claims, questions of fact, § 314, p 
094 

Motion to reopen case to pci nut fuither evi¬ 
dence, S 311 
Notice, 

Reference, S 312 
Trial, § 311 

Obiections to evidence, % 311 
Fait performance of coiitiact as question of 
fact, § 314, p. 904 

Payment as question of fact, § 314, pp OOG, 
997 

Postponement, § 311 

Powers and duties of refeiee, $ 312 

Piiority, 

Fmdings, § 316, p 900 
Question of fa^ § 314, p 994 
Property or inteiest subiect to lien, question 
of fact, i 314, pp 903, 904 
Questions of law and tact, § 314, pp. 002-4)97 
Reference, § 312 
Reception of evidence, 8 311 
Reference, § 312 

Reliance on credit of contractor or piopeity, 
as question of fact, § 314, p 993 


Tiial 01 healing—Continued, 

Eniorc'cment of lien—Continued, 

Reopening case loi, 

Fuithci cvidoiue, 8 311 
Fuitlici liiiiliiigs, § 31(), I) 908 
Repoit of iidcioe, § 312 

Resiibinihsion to peiiiiit liiitlKn findiiigc*, § 
.316, p 99S 

Rosiiiimissioii to lefeiee, <5 .312 
Spc(‘inl fiiidiiigh, § .31(), p i)!»9 
SuITk iciicy oi veidict and iiiidings, 8 316, p 
908 

Siincv, § 313 
Time of ti lid, § 311 
Tiial by couit, § 314, p 902 
Vaii.ince between findings and conipiaiiit, § 
.316, p 1000 

Veidict, geneially, post 
View of )uiy, 8 311, p 000, n 37 
Waiver, question of fact, 8 314, p 904 
Tiifling defects, light of conliactor to lien as affected, 
§ 05 

Tiiist deeds Deeds of tiust, generally, ante 
Tiiiht estates, ben as attaching to, 8 10 
Tiust funds, payment, application, § 248, p 825 
Tiustces, 

Contract as creating lien, § 70 
Description of ownei in claim or statement of 
hen, § 1G2, p 001 

Mortgagee, bunging in as paitics to cnfoiec me¬ 
chanics’ lien alter expiiation of period for 
limitation, § 282, p 800 

Notice to ovvnei ol intent to claim hen, 8 3.24, p. 
629 

Seivice on owner of intent to claim lien, § 124, 
p 629 

Tunnels, railways, lien as attaching to, § 21, p .315 
Two Ol more buildings Buildings or structures, ante 
Two or moiG owners, notice to ownci of intent to 
daim lien, 8 124, p G28 
Under talceis, statutory enumeration, § 86 
Undertakings. Bonds or undertakings, geneially, 
ante 

Undisclosed principal, 

Agent as paity plaintiff in suit to enfoice lien, 
8 283 

Conti act Cl eating hen, application of doctiiiic, § 
59, p 549, n 13 

Defenses available against in enforcement of lien, 
8 273 

Evidence of coiitiact with agent in action to en¬ 
force lien, § 309, p 971 
Unmeorporated association, 

Owner of property, dcsciiption m claim or state¬ 
ment of lien, 8 162, p 091 

Service on ownei on intent to claim lien, 8 124, 
p. 629 

Unknown contractor, claim or statement of lien tk> 
state fact, 8 134 

Unknown owners, claim or statement of lien, 8 162, p^ 
600 

Unliquidated credits, omission in claim or statement 
of lien, 8 134 

Unliquidated damages, breach of contract, lien as al 
lowable for, § 54 

Unliquidated demands, interest, 8 176 

Use of materials. Materials and materialmen, niitf> 
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Vacation, 

Claim or statement of lien, § 171 
Discharge of lien, § 240 

Judgment or decree, proceedings to enfoicc lien, 
§ 333 

Notice oi lis pendens, § 2S9 
Piemi^es bv owner, appomtment of receivei, § 
291, p 020, n C2 

Valid claim, lien as icquiicd to bo picdicated on, § 33 

Vcilno, 

Claim or statement of lien, showing Aalue of la¬ 
bor performed or mateiials fuiiiishcd, § ICm, 
pp 702, 706 
Enhancement of value, 

Ck)-owner, personal liability of co-ownei, § 
263, p 871, n 43 

Presumptions and burden of proof in action 
to enforce hen, § 308, p 066 
Priority of hen as to enhanced value of piop- 
erty, § 205, p 776 

Time foi commencement of pioceeding for en¬ 
forcement of hen against increase in val 
ue, S 282, p 803, n 38 

Labor and mateiials. 

Amount seemed, § 173 
Enhancement of value to, § 20 
Market value of improved land, consideration In 
establishing extent of hen, § 186 
Presumptions and burden of pi oof in action to 
enforce hen, § 308, pp 905, 066 
Beasonable value, 

Amount secured by hen. 

Abandonment by conti actor, § 175 
Substantial peifoimance of contract, § 
175 

Evidence in action to enforce hen, § 810, p 
085 

Presumptions and burden of proof, § 
308, p 965 

Services oi mateiials as measuie of amount 
of lien, § 173 

Variance, 

Claim or statement of hen as to teims of con¬ 
ti act and actual conti act proved, § 163, p 
GOO, n 80 

Evidence and claim, objections at tiial, § 311 
Findings and complaint in action to enforce, § 
316, p 1000 

Issues, pi oof and variance, generally, ante 

Vendees Pui’chaseis, generally, ante 
Venditioni exponas, enfoicement of judgment by, § 
336 
Vendors, 

Application of hen to impiovements by pur¬ 
chaser, § 194 

Conti act with or consent of, § 71, p 569 
Conti actor, term as including, § 90 
Knowledge of improvements by vendee, right to 
hen as affected, $ 71, p 573 
Lien on interest, contract of purchaser as creat¬ 
ing, i 71, p 571 

Notice of nonresponsibllity, § 84, p 593 
Party to action to enforce lien agamst interest 
of vendee, § 284, p 902 

Permission to vendee to make improvements, 
right to hen, § 71, p 573 


Vendors—Continued, 

Puichase money mortgage, pnoiity, § 201, p 
762 

Bepuichase or suirendei of vciidoc's interest, lion 
ns attected, § 245 
Vendoi’s lien. 

Attachment of hen to equitable hen for purchase 
money, § 16 

Distinguished, § 1, p 403 
Intervention, foieclosure by, § 302 
Notice of nonresponsibllity by owner of, § 84, p. 
503 

Priority over mechanics’ hen, § 208 
Venue, 

Enforcement of hen, § 281 

Jurat to claim or statement of hen, statement, § 
167, p 713 

Vcidict, 

Bond of contractor, actions on, S 262, p 807 
Enforcement of hen, § 316, pp 998-1002 

Admission of evidence aftei veidict finding^ 
amount of indebtedness, § 311 
Conformity of judgment, § 323 
Vciification, 

Claim or statement, ante 

Copy of notice by owner of nonresponsibllity, fil¬ 
ing or recoiding, § 84, p 596 
Notice to owner of intent to claim hen, § 127 
Amendment to supply, § 129 
Pleading, action to enforce lien, § 299 
Amendment, § 306 

Statement of persons furnishing material and 
labor, piesumptions of piocunng by owner 
from contractor in action to enforce hen, 
308, p 966 

Vessels, liens as allowable with respect to, § 21, p 
516 

Vested rights, repeal of law authorizing hen as af¬ 
fecting, § 6 

View of jury, enforcement of hen, § 311, p 090, n 37 
Vines, lien as allowable for planting, § 30 
Vineyards, lien as allowable for cultivating and car¬ 
ing for, § 80 

Visible Gommencsement of work, cximmencemeiit of 
hen, § 179, p. 732 

Volunteer, moitgage making loan used to pay off 
prior mortgage, priority, § 204, p, 770, n. 93 
Waiver, $§ 222-228, pp. 792-803 

Acknowledgment, contract concern mg provisions 
for, § 222, p 793, n 82 
Action on claim as, § 225 
Acts or conduct constituting, § 223 
Agent, § 223 
Agieements, § 224 

Assignor, right to hen, effect of, § 221 
Avoidance for fiaud or misrepiesentation, § 222* 
Bill of particulars in acrtion to enforce hen, de¬ 
fects or objections, § 294, p 934 
Bondholders, reliance on, § 228 
Bonds, 

Indemnity bond, giving of, S 231 
Pei'formance of contract and payment of 
claim, § 256 

Certificate of architect, provision in contract for, 
§ 95 

Chattel mortgage, taking of, § 227, p. 802 
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Waiver—Continued, 

Claim 01 Rtnfcment of lien, defects or irregulari¬ 
ties, § IGO 

Gollati»ral security, talcing as, § 227, pp 80Q-803 
Comiuenccmoiit ot action to enforce lien within 
tunc limited by statute, § 2.S2, p 8i)0 
Consent of owner, piovisions in lease, § 05, p 566 
Consideintion, necessity, § 22.3 
Constitutional provisions, § 222 
Contingency! inateiiolmen, § 224 
Conti act provisions, questions of fact in action 
to enforce hen, § 314, p 995 
Contractor, operation and effect, § 222 
Date, ngbt to have lien operate fiom particular 
date, § 177 

Default of contractor, 

JS&toppel to set up in action to enforce lien, 
§ 277 

Set-off and counterclaim in suit to eiifoice 
hen, § 277 

Default of piincipal in note, extension of time to 
sue to enfoiCG lien, § 282, p 804, n 5.3 
Defense to enforcement, § 275 
Deposit in couit as waiver of defenses, § 2.3.3 
Deposit of money as security of, § 227, p 801 
Diaft, taking of, § 226 

Enforcement of hen, special pleading, § 301, p 
942 

Evidence in action to enfoice hen, § 300, p 975, 
§ 310, p 988 

Expiess agreement, § 246 
Extension of time of payment as, § 224 
Fraud, avoidance by, § 222 
Implied agreement, § 224 
Implied waivei, § 223 
Intention as deteimiiiative, § 223 
Lessor’s inteiest, right to hen against, § 195, p 
740, n 95 

Materialman, lights against coutiactor’s suiety, 
§ 2.59, p 848 

Mibicpresentatiou, avoidance for, § 222 

Moitgages, ante 

Note, 

Acceptance of note of thud peison, § 227, p 
802 

Matuiity of note accejitod in payment, tune 
of, Ob altecling, § 226 

Negotiations of note taken in payment, § 226 
Taking or tianslei of, § 226 
Notice, ante 

Opeiation and effect, § 222 
Order, taking of, § 226 
Owner, 

Consent of, lease piovision, § 65, p 566 
Kelionce on, § 228 

Faities m action to enforce hen, defects, § 284, 
p. 910 
Payment, 

Agreements as to, § 224 
Taking of note in, § 226 

Personal judgment on waiver of hen, § 331, p. 
1017 

Persons entitled to set up, § 228 
Pleading, actions to enforce, § 301, p 042 

Defective allegations, failure to demur, g 305, 
p 948 

Pledge, taking of, § 227, p. 803 


Waiver—Continued, 

Presumption and burden of proof, g 223 
Enforcement of hen, § 308, p 067 
Priority, § 204, pp 705-771, g 207 
Lien for purchase price, § 208 
Picsumptions and burden of proof in action 
to enfoice hen, § 308, p 0()S 
Process, defects in action to enfoici* hen, § 286 
Question of faU in action to enfoice hen, § 314, 
p 994 

Pecording of contract providing for, § 222, p 793, 
n 82 

Itcsci ration of lien on taking note in pajmont, § 
226 

Petention of funds to meet claims of subcon- 
tractois, piovibion m contract for, § 251, 
p 8.31 

Petontion of title to materials fuiiiishcd, § 227, p 
802 

Roviv.al after, § 222 
Secuiity, taking as, § 227, pp 890-803 
Statement or account to owner by contractor, g 
1.30, p G.38, n 6 
Statutoiy piovisions, § 222 
Stipulation against lien in contract, § 109, p 613, 
n 06 

Subconti actor, 

Aviiilalality to owner and contractor, § 228 
Conti actor’s suiety, rights against, § 259, p 
848 

Waiver of piincipal contractor affecting 
lights, § 222 

Trial, reliance on common law right to geneial 
judgment, § .311 

Vei location of claim or statement of lien, § 167, 
p 700, n 07 

W.ilks, hen as allowable for construction of, § 31 
Waste materials, right to lien as afloctod, § 44 
Watei supply system, application and coverage of 
hen, 27, 187 

Weight and sulliciency of evidence Evidence, gen- 
eially, ante 

Wells, lion for constiucting, § 30 

Amount secured by hen on nonfiilfilLinont of guar¬ 
anty by c-oiitiactoi, § 175, ji 728, ii 89 
Irrigation well, application ol lion to land neces¬ 
sary for piotcctiozi, § 18(1, p 7.36, n. 38 
Wharves, hen as allowable with respect to, § 21, p 
510 

Widow, owneisliip as sufficient to suppoit hen, § 62 
Wile Iluslmiul and wife, genei.illy, ante 
Willful OL malicious claim in, claim oi statement of 
hen, 

Inclusion of too much land, § 161, p 685, n 91 
Overstatement of amount due, § 153 
Windmills, hen as allowable as impiovcment or ap- 
puitenance, § 21, p 516 

Windows, hen as allowable with lespcct to, § 26 
Wires, lions for stiuctuies or impiovcmonts apply¬ 
ing to, § 21, p. 516 
Withdrawal, 

Claim or statement after filing, § 147 
Deposit in court, effect of, § 233 
Without notice, constiuction of teim with respect to 
priority of hen over mortgage, g 2(X), p 754, n. 91 
Witnesses, affidavit of subsciibiiig witness to prove 
execution of claim or statement of lien, § 168 
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Wouls and phiases Definitions, geneially, ante 
Woik and la1)oi, 

See, also, Services rendeied, generally, ante 
Altaiidoiiinoiit, ante 
Ac<*<>uuts to owner, § l.TO 
A(l\aiicos lo pay foi, § 47 

AiiKtiiiit due fiom owner to coiiti actor, piesiimp- 
tions and bin den of pi oof m action to en- 
foice lien, § 308, p 06ft 

Amount secured by lien, nonfulfillment of guai- 
anty by conti actor, § 173 

Aichitccts, statute conferring lien for as includ¬ 
ing services of, § 36 

Assignment of daim, assignee’s right of action 
on bond of conti actor, § 202, p 856, n 73 
Board and lodging of woikmen, § 48 
Bond of conti actor, 

Paities to action on, § 262, p 8G3 
Bight of action on, § 202, p 835 
Claim or statement, number of days of labor to 
be set foith, § 163 

Collusive or fiaudulent payments to principal 
contractor as affecting lien of laboiers, § 251, 
p 832 

Commissions as lienable items, § 49 
Complaint in action to enfoice lien, § 294, p. 920 
Completion, evidence in action to enforce lien, § 
310, p 983 

Computation of amount of daim, daim or state¬ 
ment of lien, § 163, p 705 
Consent of owner to peifoimance, daim or state¬ 
ment of lien to show, § 163 
Consti uction, lien as allowable for work othei 
than, § 38 

Death ot contractor after completion of work as 
alfecting light to ben, § 97 
Dedal ation or petition in action to enforce lien, 
§ 294, p 929 

Default in peifoimance of piincipal contract, 
lights as affected, § 112 

Delay m peifoimance of oiiginal conti act, rights 
as afiected, § 112 
Dcscziption in. 

Claim or statement of lion, § 105, pp 099-708 
Conti act creating lien, § 77 
Designation of liens of, $ 1| p 401 
Direct lien, § 103 

Employment by conUactoi, light to lien, § 97 
Bnf 01 cement of lien, geneially- Enforcement, 
ante 

Enhancement in value, necessity, § 20 
Estoppel to assert lien, § 230 
Evidenced on land, commencement of lien, § 179, 
p 731, n. 53 
Extra work oi labor. 

Claim or statement of daim of hen to show 
Rtiiicture on which peifoimed, § 165, p 
701 

Extension of time for filing daim or state¬ 
ment, § 149, pp 068-672 
Time for notice to owner of intent to daim 
hen, i 125 

Filing of principal contract by owner, effect, § 
107 

Fraudulent payments to prmcipal contractor as 
affecting hen of, § 251, p 832 

67CJS-86 


Work and laboi—Continued, 

Furnishing, § 34 

Contractors, persons famishing as entitled 
to hen, §§ 91, 104 

Diffeient times, time for notice to owner of 
intent to daim lien, § 125 
Gratuitous peiformance, extension of time for 
filing claim or statement, § 149, p 670 
Intent in furnishing, § 45 

Last material or labor furnished, time for filing 
claim or statement, § 144, p 658 
Liberal construction of statute ci eating hen in 
favor of, § 4, p 501 
Mechanics, 

Laborer within statute cieatmg lien, $ 88 
Right to lien, § 87 

Modification of prmdpal contract, right as af¬ 
fected, § 111 

Money due contractor, hen on, §§ 114-117, pp 
619-622 

Classes entitled, § 115 
Demand and notice, § 116 
Satisfaction and disposition of balance, § 117 
Nature of hen, § 1, p. 491, i 105 
Notice, 

Money due contractor, lien on, § IIG 
Owner of intention to daim hen. 

Necessity, § 121, pp 624-626 
Particularity of notice of intent to daim 
lien, § 126, pp 634, 635 
Stipulations against hens in contract, i 109 
Stop notice, 

Distinguished fiom notice to owner of 
mtention to claim hen, § 120 
Service on owner, §§ 114, 117 

Original contractor, term as mduding, § 90 
Payments, 

Appheation, § 248, p. 824 
Lien as affected by payment to contractor, 
§ 251, pp 828, 832 

Lien of others as affected, §§ 252, 253 
Mode in terms of original contiact as con¬ 
trolling, § 110 

Perfoimance, 

Attachment of lien, § 181 
Continuance of lien, § 183 
On piemises as essential, § 39 
Prioiity of hen over moitgage, § 200, p 756 
Person performing as entitled to hen, $ 88 
Personal judgment against owner, § 331, p 1016 
Personal liability of owner, failure to exact bonds 
for performance of contract, § 256 
Pleading in action to enforce lien, $ 294, pp 925, 
929 

Priority of lien, 

Assignment by contractor, § 211 
Mortgage, § 200, pp. 753, 756 
Other daimants, § 108, p 749 
Profits as lienable items, § 49 
Piotection of persons contributing, § 3, p 498 
Purchase money moitgage, recording affecting 
piiority, S 201, p 763 
Purpose in furmshmg, § 45 
Rdiance on credit of building or property, f 46 
Rescission of prmcipal contract, rights as af¬ 
fected, § 111 
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Work and labor—Continued, 

Retention by owner of poition of money due con- 
tiactor, leliance on contiact piovision, § 255 
Right to lien, § 88 

Contractor furnishing, §§ 91, 104 
Employment by conti actor, § 07 
Money due conti actor, §§ 114-117, pp 619-622 
Sepal ate liens, filing, § 131, p G42 
Seveial buildmgs, application and coverage of 
lien, § ISO 
Statement, 

Conti actor seeking to acquire lien requiied to 
furnish, § 130 

Names to ownei, necessity of notice to own- 
ei by hen claimant, § 121, p 626 
Owner, § 130 

Stipulations in piincipal conti act, effect, §§ 108- 
110 

Stop notice. 

Distinguished from notice to owner of inten¬ 
tion to claim lien, § 120 
Service on owner, § 114 

Satisfaction and disposition of balance, § 
117 

Subconti actors, hen for, § 98 

Amount secuied by hen, § 174, p 726 
Statement of claims as essential before pay¬ 
ing principal conti actor, § 251, p 833 
Status within hen law, § 98 
Subrogation, hen by, § 106 
Superintendence, S 37 
Time, 

Enfoicement of hen, § 282, p 893, n 40 
Furnishing, pleading in action to enfoice 
hen, § 204, p 930 

Notice to ownei of intent to claim hen, § 125 
Tools or equipment as included in hen for, § 34 
Waiver, stipulations in conti act as binding on, § 
222 


Woikmen Work and Labor, generally, ante 
World's Fair Gorpoiation, property of as subject to 
hen, § 10, p 507, n 31 

Woithless improvements, suboontractois or mntciial- 
men, right to hen, § 112 
Wrecking buildings, acquisition of lion, § 24 
Writ of assistance, pui chaser at sale in pioccedings 
to enforce hen, § 344 

Writ of leview, Judgment on petition to enforce hen, 
§ 333 
Writing, 

Amendment of daim or statement of hen, f 170, 
p 719 

Assignment of hen, J 219 
Consent of owner, necessity, § 75 
Conti act, 

Ci eating hen, necessity, § 75 
Filing of copy with claim or statement of 
hen, § 163 

Limitation of liability of owner, § 174, p 724 
Necessity of showing in claim or statement 
of hen, i 163 

Notice, 

Filing of claim or statement, S 146 
Owner of, 

Intent to claim hen, § 126, p 634 
Noniesponsibihty, necessity, § 84, p 504 

Oath of verification of claim or statement of hen, 
§ 167, p 711 

Wrongful refusal of owner to allow contractor to 
complete perfoimance, amount secured by hen, 
S 175 

Tear, omission in claim or statement of lien, § 165, p 
702 

Zoning regulations, materialmen as charged with 
knowledge of as alTects rights to hen, § 21, p 514 
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Accuiacy of information, guaranty, § 4 
Actioiib by 01 against, § S 
Agents and subscribers, { 1 

Attorneys, liability for loss caused by neglect of, § 4 
Caic required, § 4 

Cleiks, lianility for loss caused by neglect of, $ 4 
Gommcicial agency, synonymous teim, S 1 
Common earner, agency as, § 1 
Conlideiitial natuie of infoimation, § 7 
Coiisti notion, coiitiact between agency and subsenb- 
ei, § 3 

Const! active fraud, luiy question, § 8 

Conti act, duty to subscriber as governed by, S 4 

Cieation of relation, §§ 3-5 

Credit extended on face of erroneous information, 
remedy of subscnbei, § 8 
Credit guide oi book, deliveiy to subscnbei, § 3 
Definition, § 1 
Diligence, S 4 
Effect of relation. 

Agency and subscnbei s, §§ 3-5 
Agency and third person^, § 7 
Subscnbeis and thud pci'sons, § 6 
Employees, liability foi loss caused by neglect of, § 4 
Erroneous information, ciedit extended on face of, 
remedy of subscnbei, § 8 
Estoppel, reliance on information, § G 
Exemption fiom liability contract stipulating, § 4 
Gross negligence, 

July question, § 8 
Liability for loss as result of, § 4 
Guaranty, icliability of infoimation, § 4 


Interstate commeice, mailing commercial ciedit re¬ 
ports of, § 2 

July questions, gioss negligence and constructive 
fiaud on part of agency, § 8 
Libel and slander, § 7 
Licenses, § 2 

Limitation of liability, contract provision, § 

Lost reports, liability of agency, § 4 
Meicantile agent, distinguished, $ I 
Misrepresentation, liability to subscribers for con¬ 
sequences, S 4 
Nature, § 1 

Negligence, liability of agency, § 4 
Nonsubscriber, unauthorized use of information, re¬ 
dress with respect to, § 7 
Regulation and control, § 2 
Reliability of information, guaranty, § 4 
Reliance on information, persons entitled, § 6 
Remedies, subsciiber extending credit on face of er¬ 
roneous information, § 8 
Scope of information, g 5 
Subscribers, 

Actions against agencies, § 8 
Agency for, § 1 

Cieation and effect of relation, gg 3-5 
Third persons, effect of relation as between. 

Agency and, § 7 
Subsciibers and, g 6 

Unauthorized use of information, redress with re¬ 
spect to, g 7 

Use of information, contract limiting, g 5 
Words and phrases, § 1 


1363 



INDEX TO 

MILITIA 


Absence without leave, discharRo or dismissal of oom- 
missioiicd officer, § 11, p 1000 
Accusation, couit-martial pioceodiiigs, § 23, p 1107 
Actions, 

flxomption from suits, § 27, p 1109 
Immunity fiom suit while in military service, § 
27, p 1111 

Hales govGining civil actions as applying to ac¬ 
tions against members, § 27, p 1111 
IJmncoiporated militia companies, light to sue, 
§ 26 

Adjutant general, § 11, p 10S7 

Piefeinng charges against militiamen, authoiity, 
§ 25, p 1103 

Hemoval from office, § 11, p 1000 

Age, 

Enlistment, § 12 
National Guard, § 8 
Retirement of officei, § 11, p 1080 
Aid to militiamen and dependents, § 28 
Aliens, militia duty, § 12 
Allowances, 

Enlisted men, S 14 
Officers, § 11, p 1000 

Amusement purposes, armories used for, $ 18 
Appointment, officers, $ 11, p 1087 
Armories, § 18 

Expense of maintenance, § 23, p 1101 
Armory boaids or commissions, financmg, construc¬ 
tion and maintenance of armuiies tlii'uugh, § 23, 

p. 1101 

Arms, § 17 

Expense of furnishing, § 23, p 1102 
Ariest, 

Authority of member to make, § 21 
Immunity of members, § 6 
Articles of war. 

Applicability, § 19 

Violations of, court-maitial as having Jurisdic¬ 
tion, § 23, p. HOG 

Assessments, incorporated organizations, funds raised 
by, § 26 

Breakdown of local enforcement, calling out to en¬ 
force law in case of, § 21, n 27 
Galling out, i 21 
Gamp grounds, { 18 
Gapital offenses, 

Gourts-maitial, jurisdiction, S 23, p 1106 
Jurisdiction and venue of prosecutions for, § 27, 

p 1112 

Gaptains, 

Arms and equipment, personal liability, i 17 
Gourt-martial, authoiity to older, § 23, p 1104 
Defined, § 1 

Geitioraii, couits-martial, review by, § 23, p 1108 
Ghange of venue, criminal prosecution, § 27, p 1112 
Charges, court-martial proceedings, § 23, p 1107 


Citizen sold 101 s, status as, § 1 
Gitizonship, membeis, § 12 

Civil authorities, cost of maintaining militia in active 
service m aid of, § 23, p 1103 
Civil couits, 

Coiiit-martial, review of sentence, § 23, p 1108 
Jurisdiction over, § 3 
Civil goveinment, siiboidination to, § 3 
Civil piocoss, immunity fiom airost on, S 6 
Civil purposes, aimories used foi, § 18 
Civil status and liability of membeis, § 27, pp 1109- 
1112 

Civilian contiol, calling out to enfoico laws, § 21 
Collateral attack, court-mai tial, adjudication of, § 
25. p 1108 

Command, calling into service of state, § 21 
Commandei m chief, § 10 

Goveinor, retention of command when calling out, 
§ 21 

Commanding officer, 

Armorci, approval of appointment, § 18 
Arms and equipment, personal liability, $ 17 
Fines, imposition of, § 20 
Suppiession of ceitain occupation within pie- 
senbed limits surrounding encampment & 
19 

Commissioned officers, 

National Guaid, § 11, p 1088 
Officers, geneially, post 
Compensation, 

Enlisted men, § 14 

Officers on duty by order of Goveinor, § 11, p. 
1001 

Composition, § 7 

Court-martial, § 25, p 1105 
Conclusiveness, courts-martial, adjudication of, S 25, 

p 1108 

Concurrent Jurisdiction, courts-maitial, § 25, p 3106 
Concurrent power over, § 2 
Conduct unbecoming an officer, 

Couit-martial, jurisdiction of offense, § 23, p 1106 
Punishment, § 20 

Congress, superior right within constitutional limita¬ 
tions, § 2 

Consent, enlistment, § 12 
Consolidation of organizations^ § 15 
Constitutional provisions, § 2 

Appointment of officer, § 11, p 1087 
Compensation of enlisted men, § 14 
Composition, § 7 

Creation of militia districts, § 26 
Exemption from service, § 5 
Immunity from arrest, § 6 
Incorporation of militia bodies, § 26 
Obligation to serve in, § 4 
Pay and allowances, officers, § 11, p 1000. 
Subordination to civil authority, § 3 
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(’nilti.K l'^, 

(’iMl lialulify of mpnibcis under, § 27, p 1110 
Kiilixifineiit as, $ 12 

Conlnlmtt)!V ne^ll!;ella^ defcMiso of in cnil action 
imaiiisl ini»inhiMs, § 27, p 1110 
('oiitiol, powei ot, fi 2 

r()ii\CMULi{; aiUlioiity, coiiits-mnitial, S 2o, p 1104 
CniiMclnni, (unils-inuitial, § 2o, p 1107 
Coniitu's, 

Ai 111(11 los, duly to piovulo, § 23, p 1101 
K\iu»iis(» or maiiiton.mce within as charge 
au.iinst, § 23, p 1100 

Supplies and equipment, acoouiitability, § 17 
('ouits-iuailial, § 25, pp 1104-1108 

National Guard ollicers, immunity from suit for 
exereising nutlioiity to oidcr, § 27, p. 1110 
Courts of inquiiy, § 21 
(Jication of militia disfiiets, § 26 
Ciiniinal lesponsibility, § 27, p 1112 
(bistody, aims and other property, § 17 
DofiniUons, § 1 

C'onit-martial, § 25, p, 1104 
National Guaid, § 8 
Olliee, § 11, p 1087 
Oigamzation, § 8 
Dopoiidcnts, aid to, § 28 
Destiiietion of piivate property, 

Civil liability of members, § 27, p 1110 
Itight of member, § 21 

DifTorcntial pay, public employees, leave of absence, 
^ 28 

Disalnlity while m seivice, benefits, S 
Disbandment, § 15 
Disehaige, enlisted men, $ 13 
Discipline, S 3.0 

Oigamzation for, § 1 

Disc'iise contiacted in line of duty, liability of state, 
§ 28 

Dismissal of officer, § 11, p 1089 
DisobediiMice, punishment, S 20 
Distinctions, § 1 

Domicile, prerequisite to enlistment, § 12 
Drill, 

Instiuctions in foim of, § ID 
Nonattcndanco, punishment, § 20 
Oiganizalion for, § 1 
Unauthorized organization, § 16 

Dull grounds, § 18 

Dues, incorporated oiganizations, funds raised by, § 
26 

Bmeigency, National Guard, services on liehalf of na¬ 
tion, § 8 

Bncampinent, § 10 

Exiauise of, § 23, p 1103 
Pay and allowances, enlisted men, § 14 
Pay and allowances, officers, § 11, p 1090 
Eoiforcomont of laws, right of state to use in, § 21 
Enforcement of sentence, court-mai tial, § 23, p 1107 
Enlistment, 

Discharge of enlisted men, I 13 
Members, § 12 
Pay and allowances, § 14 
Term of service, S 13 

Equipments, § 17 

Deficiency in, punishment, $ 20 
Expense of fiiinishiiig, § 23, p 1102 


Evidence^ 

Civil actions against members, rules governing, 
§ 27, p 1112 
Couits of inquiry, § 24 
Enlistment or eniollment of members, § 12 
Exclusive power over, § 2 

Execution of orders, civil liability of militia men for 
acts committed in, S 27, p 1111 
Exemption trom suits, § 27, p 1109 
Excmpcions from service, § 5 
Exeicises, instruction in form of, § 19 
Expense of maintenance, $ 23, pp. 1100-1103 
Federal aimy, induction into, officer as ceasing to be 
member of militia, § 11, p 1089 
Fedeial funds, expenses of organizations, use for pay- 
vient of, § 23, p 1100 
Federal Icgii^ation, bindmg effect, § 2 
Federal service, 

Expense of mobihzing National Guard ordered to 
camp for, § 23, p. 1103 
National Guard, § 8 
Findings, courts of inquiry, § 24 
Fines and penalties, 

Couits-martial, punishment by, § 23, p 1107 
Enforcement of peiformance of militaiy duty by 
way of, § 20 
Military offenses, § 24 

Floods, right of state to use to preseive order in ca^o 
of. § 21 

Forfeiture, courts-maitial, disposition of, § 25, p 
1107 
Governor, 

Adjutant general, appointment, g 11, p 1088 
Appointment of officers, § 11, p 1087 
Commander in chief, g 10 

Court-martial, convening on order of, g 25, p 1104 
Disbandment, g 15 

National Guaid, power to organize and use, g 8 
Ordering out in aid of civil authoiities, § 21 
Believing officer from command, S 11, p 1089 
Guardian, consent to enlistment, § 12 
Homicide, conrb-martial, juiisdictlon, g 25, p 1106 
Honorable discharge, termination of enlistment pe¬ 
riod, § 13 

Housing, equipments, g 17 
Immunity from arrest, members of, g 6 
Imprisonment, courts-maitial, punishment by, § 25, p. 
1107 

Inciting disorders, punishment, § 20 
Incorpoi ation of militia bodies, g 26 
Infants, enlistment, g 12 

Injuries caused by, liability of state or political divi¬ 
sion, g 22 

Injuries in Ime of duty, recovery from state, g 28 
Injuries to members, liability inter sese, g 27 
Inspection, g 19 

Insubordination, punishment, g 20 
Insurrection, 

Calling into service in state of, g 3, n 23 
Right of state to use to suppress, § 21 
Jamtors, armories, nature of seivice, g 18 
Judge advocate, court-martial, detail as officer, g 25, 
p. 1107 
Junsdiction, 

Gourts-martial, g 25, pp 1104, 1105 
Cziminal offenses, g 27, p 1112 
Jury service, exemption from, g 6 
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IjeascR, 

Aiinoiics, municipalities, S 23, p 1101 
Aimy purposes, municipal propeity, § 18 
Leave of absence, state and municipal employees, dif- 
leiential pay, § 28 

Legislature, disbandment, power m lespect of, § 15 
Limited luiisdiction, courts-martial, § 25, p 1105 
Local enioi cement, breakdown, use to enforce law, § 
21, n 27 

Maintenance, expense of, § 23, pp. 1100-1103 
Maneuvers, § 10 

Expense of, § 23, p 1103 
Pay and allowances, 

Enlisted men, § 14 
Ofheers, § 11, p 1090 

Manslaughter, court-martial. Jurisdiction, S 2o, p 
HOG 

Marches, § 19 

Medical services, injuries sustained in line of duty, § 
28 

Military courts, §§ 24, 25, pp 1103-1108 

Liability for claimed injury as result of sen¬ 
tence, § 27, p 1110 
Militaiy oCtenses as triable by, § 20 
Military olfenses, § 20 
Fines, § 24 

Mmois, enlistment, § 12 

Misdemeanors, military offenses by members not in 
actual militaiy service, § 20 
Mobilization, expense of, § 23, p. 1102 
Municipal employees, leave of absence, differential 
pay, § 28 

Municipalities, armories, donation of site for, § 23, p 
1101 

Muster grounds, piivate property used for, § 21 
National Defense Act, 

Age for enlistment, § 12 
Militia of United States, § 7 
Withdrawal of federal legulations, § 15 
National guard, § 8 

Adjutant general as member of, § 11, p 1087 
Aid to member incapacitated while on duty, § 28 
Aimories, expense of providing and maintaining, 
§ 23, p 1101 

Aims and equipments, § 17 

Gourts-maitial, immunity from suit for exeicis- 
ing authoiity to older, § 27, p 1110 
Federal funds, payment of expenses, § 23, p 1100 
Military offenses, § 20 
Tenure of officers, § 11, p 1088 
Voluntary enlistment, § 12 

Natural catastrophe, right of state to use to pieserve 
order in times of, § 21 
Nature, § 1 

Naval militia, states, § 9 
Neglect of duty. 

Court-martial, jurisdiction of offense, § 25, p 1105 
Punishment, § 20 
Noncommissioned officers. 

Appointment, § 11, p 1088 
Return to rank, § 11, p 1090 
Notice, meeting or paiade, § 19 
Number, court-martial, members of, S 25, p 1105 
Oath, 

Comnussioncd or warrant officer, § 11, p 1088 
Courts-mai tial, membeis of, § 25, p HOG 
Enlistment, § 12 


Obedience to orders, personal liability of militia men 
for acts committed in, § 27, p 1111 
Obligation to scive in, § 4 

Occupations, exemption from service of person en¬ 
gaged in ccitain occupation, § 5 
Offenses, 

Gourts-martial, juiisdiction of, { 25, p. HOG 
Militaiy offenses, § 20 
Persons not in service, § 29 
Officeis, § 11, pp 1087-1091 

Gourt-maitial as usually composed of commis¬ 
sioned officers, § 25, p 1105 
Disbandment of organization, rank as affected, § 
15 

Pay and allowances, § 1090 
Opinions, courts of inquiiy, § 24 
Oiders, ciiminal liability for acts in canying out, S 
27, p 1112 
Organization, § 7 

Courts-martial, § 25, p HOG 
Power to organize, § 2 
Organized militia, § 8 

Aimoiies, expense of maintenance, § 23, p 1101 
Calling out by Governor, § 21 
Federal funds, payment of expenses, § 23, p 1100 
Federal funds, use for payment of expenses^ S 23, 

p 1100 

Military offenses^ § 20 
Voluntary enlistment, § 12 
Parades, 

Instruction in foim of, § 19 
Nonattendance, punishment, § 20 
Uuauthoiizcd oiganization, § IG 
Paients, consent to enlistment, § 12 
Pay and allowances. 

Enlisted men, § 14 
Officeis, § 11, p 1090 

Peacetime, courts-martial, juiisdiction of offenses; § 
25, p 1106 

Petty officers, appointment, § 11, p 1088 
Pleading, civil action against members, rules gov- 
eining, § 27, p 1112 

Political divisions, expense of maintenance, shaiing 
in, § 23, p 1100 

Posse comitatus, distinguished, § 1 
Power to orgaiuze, icgulale, and control, § 2 
Powers, officer, § 11, p 1090 
President, 

Commander in chief when called into actual seiv- 
ice of United States, § 10 
Court-martial, convening on orders of, § 25, p 
1104 

National Guard, fedei al service on call of, { 8 
Rules and regulations for oiganization and gov¬ 
ernment, § 2 

Presumptions, courts-martial, legal organization, § 25, 

p 1106 

Privileges of members, § 6 
Procedure, courts-martial, § 25, p 1106 
Process, exemption from service in civil suits, § 27, p 
1111 

Public disorder, right of state to use in times of, § 21 
Public employees, leave of absence, differential pay, 
§ 28 

Public officer, militia officer as, S Hi P 1087 
Publicity, courts-martial, trial by, § 25, p 1106 
Punishment, courts-maitial, § 25, p. 1107 
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dofinod, $ 1 

lUucMvcMs, incoiporatcd militaiy oi^anizations, action 
lor appointment, § 20 

Ui'i'iimMitnl funds, custodian of, § 11, p lOOl 
K(‘aiilar anny, disciphno conforming to that of, § 10 
Ues'iil.itioii, powoi to logulatc, § 2 
Uclicf tiom command, olhccis, § 11, p 1080 
UcscM\cs, state miliLia, § 7 
Ilcsidcnco, piorc<piisito to onlistmont, § 12 
Itusianatioii, olTicuis, commission vacated by, § 11, p 
1080 

llctirement, officcis, § 11, p 1080 
Review, courts-mai tial, sentence of, § 25, p 1108 
Revocation, exemption from service, § 5 
Rifle ranges, § 18 
Schools, § 10 

Secietary of War, legulations by as acts of President, 
§2 

Seizure of private pioperty. 

Civil liability of member, $ 27, p 1111 
Right of member, § 21 

Senate, appointment of officers by Governor with con¬ 
sent of, § 11, p 1087 
Sentence, courts-maitial, § 25, p 1107 
Service, §| 21, 22 

Expense of maintaining in, § 23, p 1103 
Loss ot arms or equipments fiom casualty of, lia¬ 
bility, § 17 

Sheriffs, 

Gouit-martial, enforcement of sentence, S 25, p 
1107 

Detention of militiaman pending trial by militaiy 
couit, § 20 

Signature, enlistment papers, § 12 
Special Jurisdiction, courts-martial, S 25, p 1105 
Spectators, injury to at military exercises, contribu¬ 
tory negligence as defense in action against mem¬ 
ber, § 27, p. 1110 

Standing army, distinguished, J 1 
State, 

Appointment of officers reserved to, § 11, p 1087 
Authoiity ovci, § 2 

Expense of maintenance as charge, against, § 23, 

p 1100 

Injuries caused by members, liability lor, § 22 
Naval militia, § 0 
Oiganizcd militia, § 8 
State militia, composition, § 7 
Statutoiy provisions. 

Ages for enlistment, § 12 
Appoiiitmont of officers, § 11, p 1087 
Ai tides of war made applicable by, § 19 
Compensation of enlisted men, § 14 
Courts-martial, § 25, p 1104 
Ooui ts of inquiry, § 24 
Cieation of militia distiicts, § 26 
Exemptions from seivicc, § 5 
Immunity fiom arrest, § 6 
Incorpoiation of militia bodies, § 26 
Obligation to scive in, $ 4 


Statutoiy provisions—Continued, 

Organization of organized militia, H 8 
Pay and allowances, officers, § 11, p 1000 
Plan of oiganization, etc., § 8 
Reserve, § 7 

Subordination to civil aiithozity, § 3 
Tiaining, methods of, § 10 

Suboidinatc officcis, obedience to oidois of supori- 
ors, § 11, p 1000 

Subordinates, civil liability of supciior officcis for in¬ 
juries as lesiilt of oidcis, § 27, p 1110 
Suboi dination to civil government, § 3 
Superior officers, civil liability for injuucs as result 
of acts of subordinate under oideis^ § 27, p. 1110 
Supplies, § 17 

Expense of furinsbing, § 23, p. 1102 
Temporary seivice, calling into held foi, § 1 
Teim, 

Enlisted personnel, § 13 
Officeis, § 11, p 1088 

Termination of service, enlisted men, § 13 
Torts, 

Civil liability of membcis in, § 27, p 1110 
Liability of states for, § 22 
Training, § 19 

Expense of, § 23, p 1102 

National Guard in encampment for, services as 
for United States, § 8 

Nonattendance at exercises, punishment, § 20 
Transfer of officeis, § 11, p. 1089 
Ticspasst 

Civil liability of member, § 27, p 1111 
Liability of state for, § 22 

Tiial, civil actions against members, lules governing, 
§27, p 1112 

Troops, distinguished, § 1 

Unauthorized organizations, $ 16 

United States, National Guaid as In service of, § 8 

Unorganized bodies, state militia, § 7 

Vacancies, 

Court-martial, temporary disability of member, § 
25, p 1105 

Officers, filling of, § 11, p. 1088 
Venue, criminal prosecutions, § 27, p 1112 
Violation of military law or legulatiuns, militaiy 
courts dealing with, § 24 
Voluntary enlistment, § 12 

Waiver of exemption from service by, § 5 
Waiver, exemptions from service, § 5 
Wanton acts, civil liability of members for, § 27, p 
1110 

Warning, meeting or parade, § 19 
Warrant officers, 

Appointment S 11, p 1088 
Return to rank, § 11, p 1090 
Withdiawal of federal recognition, § 15 
Words and phrases, § 1 

Written accusation, court-martial proceedings, § 25, 
p. 1107 
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Kan —Oabbard v Sharp, 205 P 2d 960, 167 Kan 354 
N C —Battley v Se^xmrd Airline Ry Co, 161 S E 2d 
750, 1 NCApp 384 
OU-Savage v Woods. 268 P2d 858 
RI—Genble v Vecchio, 179 A2d 851, 94 R 1 272 
Tex—Harbin v Oty of Beaumont, QvApp, 146 
S W 2d 297, err dism judg correct 
Wis—Baker v JaneaviUe Traction Go. 234 N W 912, 
204 Wia 452 

69. Not necomy when pleading common-law 

Or-Skeeten v Skeeten, 391 P2d 386, 237 Or 204 

page 20 

72. Mo—Lawley v Kansas City, App, 516 SW2d 
829 

76. Oa —Elrod v Ogles, supra, n 62 
Ky -Jump V Ashland Oil Go. 259 S W 2d 12 
AllegatKiiiB held raffiaent 
Oa—Central of Georgia Go v Clark, 98 S E 2d 85, 

95 OaApp 325 

La—Cacibauda v Gaienme, An>, 222 So 2d 632, ap¬ 
plication den 226 So 2d 524, 254 U 766 
Miss—Goff v RandalL 39 So 2d 881, 206 Miss 178 
Mont —Ritchie v Northern Psc Ry Go, 272 P 2d 728, 
128 Mont 218 

Allegationa held inanfBcient 
(1) Ala—Thompson Tractor C6 v Cobb, 214 So 2d 
558, 283 Ala 100 

Mont—Boyle v Chicago, M A St P Ry Go, 199 P 
283, 60 Mont 453 

78. Oa —Elrod v Ogles, supra, n 62 
91. NC—Shivex V Sample, 79 SE2d 193, 238 NC 
724 

page 21 

94. AUegatrana held safflaeiit 
(1) Ga-Wood v Southern Ry Go, 88 SE2d 459, 
92 OaApp 433 

Kan-Oiltnerv Stephens, 200 P2d 290, 166 Kan 172 
Allegationa held laiifflcMnt 
Idaho-Bhirts v Shultz, 285 P 2d 479, 76 Idaho 463 
WVa—Pntt V West Viigiiua Nocthem R Co, 51 
SE2d 105, 132 WVa 184^ 6 ALR2d 562, cert 
den 69 SQ 891. 336 US 961, 93 LEd 1113 

page 22 

5. Ga—Medlock v McAdoo, 105 SE 643, 26 Os 
App 92 

page 23 

19. Allegationa held anfllcieiit 
Ga—Vait^n v McDanid. 163 SE2d 844^ 118 Oa 
App 408 

Mont—Manning v Zaler, 261 P 2d 807, 127 Mont 
248 

Nev-Pttk V Wocmack, 192 P2d 874, 65 Nev 184 
Okl —H F Wilcox Oil A On Co v Jamnon. 190 P 2d 
807, 199 Okl 691 


27. Mont —Manning v Zaler, supra, n 19 

page 24 

32 Allegationa held anflicient 

US—Cuddy v Western Msryland Ry, DCPa, 210 
FSupp 750 

Ga—Elrod v Ogles, 50 SE2d 791. 78 GsApp 376 

page 25 

43 Allegationa held inaufflcient 
Or —Klerk v Tektronix, Inc. 415 P 2d 510,244 Or 10 
WVa—Pntt V West Virgmia Northern R Go, 51 
SE2d 105.6ALR2dS62.cert den 69 SQ 891, 
336 US 961, 93 LEd 1113 
51 WVa—Pntt v West Virginia Northern R Co, 
xupra, n 43 

53 Ala—Sloas-ShefTield Steel A Iron Co v Smith, 
52 So 38, 166 Ala 437 

page 26 

59 Ga-Coe V Hewett, 104 SE2d 129, 97 OaApp 
625 

Mo—^Adams v Atchison, T ASF Ry Co, 280 
SW2d 84 

W Va —Pitzer v M D Tomkiei A Sons. 67 S E 2d 437, 
136 WVa 268 

Gaiiaal connection aufficiendy ahown 
Ala—Louisville A N R Oo v Butler, 55 So 262, 1 
Ala App 279—Atlantic Coast Line R Go v 
Winn. 66 So 2d 184, 259 Ala 184 
Ga—Atlantic Const Line R Oo v Singletary, 55 
SE2d 827, 80 OaApp 297—Gregory v Taylor, 
67 SE2d 192, 84 OaApp 717-Ooldsmith v 
Hazelwood. 92 S E 2d 48, 93 Ga App 466—Thig¬ 
pen V Executive Committee of Baptist Convention 
ofStateof Oa. 152 SE2d 920 l 114 OaApp 839 
SC—Pleasant v Mathim, 145 SE 2d 68a 247 SC 
124 

Wash-Rjate v General Elec Co. 289 P2d 338, 47 
Wash 2d 680 

Canaal connection not sufficiently shown 
Ala—Nashville, C A St L Ry v Nance, 101 So 825, 
212 Ala 22 

Oa —Hill V Atlantic Coast Line R Oo, 63 S E 2d 284, 
83 OaApp 193 

NC—Battley v Seaboard Airlme Ry Go, 161 SE 2d 
75a 1 NCApp 384 

60. Kan —Bortzfield v Sutton, 299 P 2d 584, 180 
Kan 46 

Tex—Texis A NOR Go v Pod, Civ App. 263 
SW2d 582 
Neghgence 
(4) Other matten 

Tex—Texas A P Ry Go v Younger, 262 S W2d 557, 
err ref no rev err 

Allegations held anffioent 
Ala—Alabama Great Southern R Co v Simth, 54 
So 2d 453, 256 Ala 220-Bayles v Louisville A 
NR Go. 129 So2d 679, 272 Ala 188 
Nlv-S mith V Garude. 3S5 P 2d 849, 76 Nev 377 
Tex —Texas A P Ry Oo v Younger, supra 
AUegitioiis held insufficient 
Oa—Wood V Southern Ry Oo. 88 SE2d 459, 92 
OaApp 433 

page 27 

63 Ala —Reynolds v Atlantic Coast Line R Oo, 36 
So2d 102, 251 Ala 27, afM 69 SCt 507, 336 
US 207, 93 LEd 618 

Or—Arnold v Oaiduier Hill Timber Go, 263 P2d 
403, 199 Or 517—Blame v Ross Lumber Co. 355 
P2d461 

Wu—Paykd v Rose^ 61 NW2d 909. 265 Wis 471 
AUegatuma held mfficMBt 
(1) Schnoor v Manecke, 33 NW2d 66, 75 ND 
768 

(8) US-Rickett v Jones. CAAIa. 495 F2d 185 
Oa—Roberts V Bowman Transp, Inc, lQ7SE2d 901, 
99 OaApp 61 
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Allegatioiii held innifflcient 
(1) Mo—BufTuin v F W Woolworth Co, Mo App, 
273 SW 176 

(3) Ah—Reynolds v Atlantic Coast Line R Co, 
supra 

Ind—SW Little Coal Co v O'Brien, 113 NE 46S 
rah den 114 N E 96, 63 Ind App S04 
NY—Qfblo V General Elee Co, 110 NYS2d 759, 
279 App Div 884, olTd 112 N E2d 197, 305 N Y 
209, cert den 74 S Ct 124, 346 U S 874, 98 L Ed 
382-Cope V General Elec Co. Ill NYS2d 16, 
279AppDiv 886, oRd 112 NE2d 197, 305 N Y 
209.oert den 74SQ 124,346US 874,98 LEd 
382 

Wii —Paykd v Rose, supra, n 63 

page 28 

70. Anz —Feffer v Bowman, 365 P 2d 472, 90 Anz 
48 

82. Cal—Knox V Atchiion, T ASF Ry Co. 214 
P2d 589. 95 Cal App 2d 896 

AUegatHMis held sufficient 

(1) Mo—Abernathy v St Louis-San Francisco Ry 
Go,237 SW2d 161 

(2) U S —St Louis Southwestern Ry Go v Fergu¬ 
son. CAMo, l82F2d949 

Ah—Atlantic Coast Line R Go v Dunivant, 91 So 2d 
67a 265 Ah 420 

83. AUegations held sufficient 

(1) Une V Thompson. Mo. 69 SCt 1018, 337 US 
163, 93 L Ed 1282, 11 A L R 2d 252 

14.29 

86. Ah—Athntic Coast Line R Co v Dunivant, 91 
So 2d 67a 265 Ah 420 

Cal —Knox v Atchison, T ASF Ry Go • supra, n 

82 

87 Ah —Southern Cotton Oil Go v Woods, 78 So 
907, 201 Ah 553—Louisvine A N R Co v Gnz- 
urd, 189 So 203, 238 Ah 49, cert den 60 S Ct 
14a 308 US 603, 84 LEd 504 
Allegitloiis held sufficient 

(1) U S—Dull V New York Gent R R, DCMich , 
196FSupp 120 

Ga—Southern Ry Go v Hamilton, 149 SE2d 842, 
113 Ga App 778—Seaboard Airlme R Co v Stod¬ 
dard. 62 SE 2d 62a 82 Ga App 743-Athntic 
Coast Line R Go v Stnckhnd, 74 S E 2d 897, 87 
GaApp 596—Southern Ry Co v Smalley. 145 
SE2d 70a 112 GaApp 471, oert den 86 SQ 
1342, 384 US 906, 16 LEd 2d 359, reh den 86 
set 1568, 384 US 958, 16 LEd2d 553-Sea- 
board Air Line R Co v Haupt, 147 SE2d 331, 
113 GaApp 66—Athntic Coast Line R Co v 
Game, 156 S E 2d 476,116 Ga App 216-Atlantic 
Coast lane R Go V Daugheny, 157 SE2d 88a 
116 GaApp 438 

III—Tatham v Wabash R Go, 107 NE2d 735, 412 
in 568, 33 ALR2dl287 

Ind—Dovnv Loiusville A NR Co. 173NE2d749, 
132 Ind App 419, cert den 82 S Ct 828, 369 U S 
82a 7 LEd 2d 786 
Mo—Une v Thompson, supra, a 83 
Tex —Texu A P Ry Co v Younger, Qv App, 262 
S W 2d 557, err ref no rev err 
AllegMIons held Insufficient 

(1) US—Reynolds v Atlantic Coast lane R Go, 
Ah. 69 SQ 507, 336 US 207, 93 LEd 618 
Ga—Towns v Southern Ry Co, SI SE 2d 562, 78 
GaApp 510 

Bensonahle coistrnction required 
Ga —Seaboard Air Line R Co v Haupt, 147 S E 2d 
331, 113 GaApp 66 

88, Plnintlirk enploynent by defendant 

US—Pearce V Pennsylvania R Go.DCPa,7FRD 
42a afU 162 f 2d 524, cert den 68 S Q 71. 332 
US 765, 92 LEd 350-Matusiak v Pennsylvania 
R CO. DCNJ, 134 FSupp 681—Porter v St 
Louis-Son Francisco Ry CO, C A Mus, 354 F2d 
840 

89. US —Pearce v Pennsylvania R Go, supra, n 88 


Allegutions held insufficient 

(1) U S —Hetman v Fruit Growers Exp Go, D C 
NJ, 200 FSupp 234 

page 30 

93 Ga—Southern Ry Co v &iider, 137 SE2d 752, 
110 GaApp 1 

94. Allegatioiis held suffIcieBt 

U S —Anderson v Atchiarm, T ASF Ry Co, Cal, 
68 SQ 854, 333 US 821, 92 LEd 1108—Brown 
V Western Ry of Alabama, Ga, 70 S Q 105, 338 
US 294, 94 LEd lOa conf to 57 SE2d 454, 80 
GaApp 770 

Ah—Ahbama Great Southern R Go v Smith, 54 
So 2d 453, 256 Ah 220—Bayles v Louisville A 
NR Co, 129 So 2d 679, 272 Ala 188 
Fla —Atlantic Coast Line R Co v Cameron, App, 190 
So 2d 34 

Ga—Southeni Ry Co v Bradshaw, 37 SE2d 150, 73 
Ga App 438—^Atlantic Coast Line R Co v Edge, 
59 SE2d 533, 81 GaApp 606—Georgia. S A F 
Ry Co v Wilhamson, 65 SE2d 444. 84 GaApp 
167—Athntic Coast Line R Co v Stnckhnd, 
supra, n 87—Southern Ry Co v Snider, 137 
S E 2d 752,110 Ga App 1—Atlaiiuc Coast Line R 
Go V Gause, A;^, 156 S E 2d 476, 116 Ga App 
216 

Tex—Texas A NOR Go v Arnold, QvApp, 381 
SW2d 388, app dism. Sup. 388 SW2d 181 

AUegutioiis held uunfficient 
Ah—Lipscomb v Paul, 168 So 2d Hi, 277 Ah 182 
Fh—Seaboard Air Line R Co v Gentry, 46 So 2d 
483, cert den 71 set 82, 340 US 853, 95 LEd 
625 

Ga—Atlantic Coast Line R Co v Andenon, 36 
SE2d 433, 73 GaApp 343 
Rule of liberahty under Federul Employers' La- 
ability Act 

Ga—Southern Ry Co v Hamillon, 149 SE2d 842, 
113 GaApp 778 

96 Ga—Athntic Coast Line R Co v Singletary, 55 
SE2d 827, 80 GaApp 297 
98 Ga—Athntic Coast Luie R Co v Daugherty, 
137 SE2d 88a 116 GaApp 438 
1 Ah—Foreman v Dorsey Trailers 54 So 2d 499, 
256 Ala 253 

Allegutions held suffideot 
Ala —Dorsey Trailers, Inc v Foreman, 69 So 2d 459, 
260 Ah 141 

§ 491. -Negligence of Fellow 

Servants 

Libraiy References 
Employers’ Liability ^181 

3 Ga —Atlantic Gout Luie R Go v Andenon, 36 
SE 2d 433. 73 GaApp 343 

5. ADegnbous held suffiaent to uegitlire fel¬ 
low semee 

page 31 

Z. Mo—Baud v Larabee Flour MiUsGorp, 220S W 
988, 203 Mb App 432 

(1) Ga—Roberts v Bowman Transp, Inc, 107 
SE2d 901, 99 GaApp 61 

La—Grubb v Employers Mut Liability Ins Co oT 
Wttconsin. App, 289 So 2d 885 
7 Mo —Mitchell v Westport Hotel Operabng Go, 19 
SW 2d 528, 225 Mo App 181 
9 Ah—Foreman v Dorsey Tnilen, supra, a 1 

pige 32 

13. Ga—Lumpkin v Western ft Athntic RR, 9 
SE2d 188, 62 GaApp 597 
Pa—Price v Penasylvarui R Co, 17 D ft C2d 518, 
72 Dauph 336 

AllcgitioM hold infficient 
US—Gaksv CheupeakeftO Ry Co,DCVa,300 
FSupp 155 


Ala —Athntic Cout Line. R Co v Winn, 66 So 2d 
184, 259 Ah 184 

Ga —Athntic Coast Line R R v Anderson, 38 S E 2d 
610, 200 Ga 801 

Wyo—Vossler v Peterson. 480 P 2d 391 
AUegabons held insufficient 
Ah —Foreman v Dorsey Trailers, supra, n 1 
Ga—Atlantic Coast Line R Co v Anderson, 36 
SE2d 435, 73 GaApp 343—Bray v Westing 
house Elec Corp. 117 SE2d 919, 102 GaApp 
803 

22 Alkgsbon implied 

Ala—Atlantic Coast Line R Co v Winn, supra n 13 
25 Ah —Atlantie Coast Line R Co v Winn, supra 
n 13 

§ 492. Negativing Assumption 
of Risk 

Libraiy References 
Employers’ Liability 0182. 
page 33 

30 Ga-BorochofT v Fowler, 103 SE2d 764, 98 
GaApp 411 

31 Alleguboas held insuffiaent 

RI -Gentile v Veechio. 166 A 2d 126, 92 R I 38 
34 Ga—Mobley v Durham Iron Co, 64 S E 2d 469, 
83 GaApp 690 

Idaho-Shirts v Shulta. 285 P 2d 479. 76 Idaho 463 
Pleadingi held to show assumption of risk 
Ga-Seir y West, 62 SE 2d 424, 82 GaApp 708 

35. SC-Pleasant v Mathias, 145 SE2d 680, 247 
SC 124 

Pleadings held not to show assiunptioa of risk 
Cal-Erde v City of Los Angeles, 254 P 2d 110, 116 
CA2d 565 

Ordinarily dcuaiTer dou oot he on the ground of the 
aflirmaiive defase of assumption of risk 
S C —Stanmeyer v Manne Hotel Corporation, 140 S E 
695. 142 SC 358—Pleasant v Mathias, 145 S t 2d 
680 

36. Oa —Self v West, supra, n 34 
Ky-Jump V Ashland Oil Co. 259 S W 2d 12 

piWe34 

42. Ga-Hantll v Mayfield. 160 Sb2d 213. 117 
GaApp 194 

47 US—Une V Ihompson. Mo. 69SQ 1018, 337 
US 163,93 LEd 1282, 11 ALR2d 252 

§ 493. — Negativing Contributory 
Negligence 

Libraiy References 
Employers’ Liability ^183 

58. Iowa—Encksoa v Enckson. 94 N W 2d 728, 250 
Iowa 491-Fiedenck v Goff. 100 N W 2d 624. 
251 Iowa 290 

59. Allegations held not to raise Infereace 

Oa—Evans v Garrall. 68 S E2d 608, 85 GaApp. 227 

60. Ga -Roadway Exp v Jackson, 48 S E 2d 691,77 
GaApp 341—Hrad v Ogles, SO SC 2d 761, 78 
GaApp 376—A F King ft Son v Swunons, 131 
SE2d214, 107 GaApp 628. 

lU -Prater v BteU, 84 N E 2d 676, 336 lU App 533 
NY-Corfey v Stem, 295 NYS2d 191. 31 AD2d 
536 

Allegatioas held iasoflldcnt 
Oa-Rarrell v Mayfield, 160 SE 2d 213,117 0a.App 
194 

62. Ga—Hill V Atlantic Gbui Line R Go, 63 
SE2d 284, 83 GaApp 193-Mobley v Durham 
Iron Go, supra, n 34 

Idaho—Shirta v Shultx, 285 P 2d 479, 76 Idaho 463 
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bdd not tio ihow ccmlnbatoiy nogh- 

gence 

Ga—G oldsmith v Hazelwood, 92 SE2d 48, 93 Qa 
App 466 

66 Ga—Charleston & WC Ry Cb v Lyons, 63 
SE 862, SGaApp 668 

page 36 

68 Ga—A F King ft Son v Snnmons, 131 SE2d 
214, 107 Ga App 628 

Tex—Snipes v Bomar Cotton Oil CO, Civ App, 137 
SW 428. afTd 161 SW 1, 106 Tex 181 

§ 494. Plea or Answer 
Libraiy Refeiances 
Employers' Liability «»184 

pigeS? 

83. Kan—Bortzfield v Sutton. 299 P2d S84, 180 
Kan 46 

PIcadiiigi held lanfflcwnt 

(1) Ala—Sbth Goal Go V Gnyton, 86 So 148, 17 
AlaApp 449 

Kan—White v Thompson. 325 P2d 28, 183 Kan 133 
Or—Andrew v Orogon-Washington R ft Nav Go, 
178 P 181. 90 Or 611 

85. US-^Amend v Great Western Ry Co. DC 
Cok), 158FSDPP 499,app diim.CA.261 F2d 
112 

86. AppliobilHy of Fedenl Enployen' Lia- 
biUiy Act, etc. 

Or—Bartley v Doherty 357 P2d 521. 225 Or 15 
AMertfng ae afllmutife detlenae matter afail- 
able nnder denial held proper 
NY-Overtonv Gerard. 156 N YS 2d 759, 2 AD2d 
410 

Rrand la procnrlng cmplqymeiit 

(1) It has been held that under certain amimstanoes 
ftaud need not be specially pleaded 

Ill—Powers V Michigan Central R Co, 268 III App 
493 

(2) Causal relation between misrepresentations and 
iiyury must be alleged 

III—Tsylor v Elgin, J ft E Ry Go. 178 NE2d 704, 
33 HI App 2d 64 

Kan—White v Thompson, 312 P2d 612, 181 Kan 
485 

(4) The defeme is properly refused after oommence- 
lucnt of the trial 

Va—Virpman Ry Co v Calhoun, 108 S E 2d 239, 200 
Va 908 

93. Mo—Pierce v New York Cent R Go, 257 
S.W2d84 

Wash -Grant v Libby, hfcNall ft Libby. 295 P 139, 
160 Wash 138 

Pi8e38 

99. NY—Camacho v Innerspnngs. Inc, 142 NY 
S2d886 

Tex—Oty of San Antonio v Mendoza, OvApp, 532 
S W 2d 353, err ref no rev err 
5. Ala—Louisville ft NR Go v Porker, 138 So2d 
231,223 Ala 626^ oert dnm 53SCt H 287 US 
S69,77 LEd 501 

lU—Bumettv Caho. 285 N E 2d 619,7 lU App 3d 266 
lowa-Enckson V ErKkson, 94 N W 2d 728, 250 Iowa 
491 

Okl-Rcm V Patton, 257 P2d 280, 208 Okl 442 
Under Fedend biploycn* Ltibdltj Act 

(!) NM—Padilla v Atchnon, T ft SF Ry Go, 
295 P 2d 1023. 61 NM 115 
8, Coim-Balla v Lonergan, 120 A 2d 705, 143 
Conn 197 

pnse39 

39. lU-Lee v Louisville ft N.R Co. 110 NE2d 
691,349 HI App 276 
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Plea n uneeeasary m acbon for assanlt by employee 
against corporate employer and other employees 
NY—Camacho v Innenpnngs, Inc, 142 NYS2d 
886 

21 Ala—Dwight Mfg Co v Holmes. 73 So 933, 
198 Ala 590 

111—Bitner v Central Illinois Light Co, 394 NE2d 
492. 31 HI Dec 29a 75 HI App 3d 715 
NY—Kopebev Bierman, 207 N Y S 2d 540 
Ohio-Bergleld v New York. C ft St L R Co. 144 
NE2d 483. 103 Ohio App 87 

page 40 

22. Mo—Sheehan v Terminal R Asa'n of St Louis, 
127 SW2d 657, 344 Mo 586, cert den 60 SCt 
102, 308 US 581, 84LEd 487 
26. Mo—CJS quoted in ^mes v Kansis City 
Southern Ry Go, 328 S W 2d 615, 621 

29. Pleat held nfflaent 

Ga—Atlantic Gout Line R Co v Shed, 84 SE2d 
212, 90 Ga App 766 

31. Pleae held enfflaent 
Ala—Lockhart v Sloss-ShefTidd S ft I Co. 51 So 
627, 165 Ala 516—Bice v Steveraon, 88 So 753, 
205 Ala 576 

Mo—Bud V St Louis-San Franosoo Ry Co. 78 
SW2d 389. 336 Mo 316 

Or—Ritter v Beals, 358 P2d 1082, 225 Or 504 

Pleae held nnifficient 

Ah—Choctaw Goal ft Mimng Go v Moore, 63 So 
558, 184 Ah 449-^ice v Steveraon, supra 
32 NY —Robinson v Ocean S S Go of Savannah. 

Ga, 147 NYS 3ia 162 AppDiv 169 
41. Ah—Reid V Slosa-SheflieldSteelft licnCo, 58 
So 301, 177 Ah 262 

§ 495. Replication or Reply 
Library References 
Employers’ Liability «»185 

m4i 

45 StKlaiig reply 

US-Collett V Lounvilk ft NR Co, DCIU, 81 
FSupp 428 

§ 496. Amendment of Pleadings 
Library References 
Employers’ Liability «»178. 

52. Cal—Knoz v Atduson, T ft SF Ry Co, 214 
P 2d 589, 95 Cal App 2d 896 
Okl—Atchnon, T ft SF Ry Go v Perryman, 192 
P2d 67a 200 Okl 266 

Amemimwit held proper or allowable 
(1) Oa—Southern Ry Co v Snider, 137 SE2d 752, 
110 Ga App 1 

Mont —Palmer v Great Northern Ry Co, 170 P 2d 
768, 119 Mont 68 

Va-Lough V Lyon, Inc, 190 SE 29a 168 Va 136 

Laches aot bar 

NY—Mitchdiv AA Truck Renting Coip, 191NY 
S2d 534, 9 AD2d 682, app den 193 NYS2d 
102 a 9 AD 2d 783 

53 Ga—Nashville. C ft St L Ry Go v Edwards, 
16 SE 347, 91 Ga 24 

Ameadmenti hdd not to aet up aew canse of 

PftlOfI 

(1) Tcnn—Funk v WeUfen, 292 SW2d 207, 40 
TennApp 425 

Newdafeue 

U-Smith v Rock Island, A ft LR Go, 44 So2d 
29a 119 U 537 
49CJ p 538 note 40[aK4) 

Pile 43 

55. Pa-Truitt v Hays, 33 D ft G2d 453 


56. Pa —price v Pennsylvania R Co. 17 D ft C 2d 
518, 72 Dauph 336 

59. lU—Gilmore v Toledo, P ft WR Co, 212 
N E 2d 117, 64 lU App 2d 218 Afrd 224NE2d 
228, 36 111 2d 510 

60. Diacrebon held not abnaed 

Mo—Whitehead v Schnek, App, 328 SW2d 170 
Neb—Andenon v Moier, 98 NW2d 703, 169 Neb 
134. 81 ALR2d 956 

61 ni —Donnelly v Pennsylvania R Go, 97 N E 2d 
846, 342 III App 556, afid 105 NE2d 73a 412 
Ill 115, cert den 73 Sa 93, 344 US 855, 97 
LEd 663 

§ 498. — Blatters to be Proved 
Library References 
Employers’ Liability ^187 
paga43 

65. US —Carter v Atlanta ft St A B Ry Go, Ah, 
70 Sa 226, 338 US 43a 94 LEd 236-Gamp- 
bdl V Pittsburgh ft W Va R Go. DCPh, 122 
FSupp 749 

Ind—Central Indiana Ry Co v Anderson Banking 
Go, 240 NE2d 84a 143 Ind App 396 
Mont—Wolfe V Northern Pac Ry Co, 409 P2d 528, 
147 Mont 29 

66 Mo—^Phdpt V Missonn-Kansaa-Texaa R Go, 
438 SW2d 181, gr 89 SQ 72a 393 US 1061, 
21 LEd 2d 705 

67 US—DiPaoh V Pemi Central Tranq> Go. C A 
Ohio, 442 F 2d 442 

69 US—WendeD V Chica| 0 ,RI ftPR Gd.CA 
Ill. 184 F2d 868-Gijegan v New York Gent R 
Cb, CANY, 243 F2d 524 
Ark—Chicago, RI ft P Ry Co v Lockwood. 424 
SW2d 158, 244 Ark 122 

Fh—Seaboard Air Line R Co v Gentry, 46 So 2d 
485, cert den 71 SQ 82, 340US 853. 95 LEd 
625 

HI-Allendotf V Elgm, J ft E Ry Go, 133 NE2d 
288, 8 ni2d 164w 79 ALR2d 241, cert den 77 
set 49, 352 US 833, 1 LEd 2d 53, reh den 77 
set 219, 352 US 937, 1 L Ed 2d 170—Mensen v 
Baltimore ft OR GO, 250 NE2d 303, 111 HI 
App 2d 362 

Okl —Patnekt Inc v Mouenano, 292 P 2d 1003 
Vt —Grenier v Alta Crest Plums, 58 A 2d 884 

page 44 

70. US —Sivert v Pennsylvanu R Oo, C A ID, 197 
F2d 371-Chesapeake ft O Ry Oo v Thomas, 
CAVa, 198 F 2d 783, cert den 73SCt 387, 344 
us 921, 97 LEd 709 

Ah —Reynolds v Athntic Const Line R Oo. 36 So 2d 
102, 251 Ah 27. affil 69 set 507, 336 US 207, 
93 LEd 618-^thniic Coaat Lae R Go v 
Barnes, 75 So 2d 91, 261 Ah 496 
Fh—Seaboard Air Line R Oo v Stnekhad, 80 So 2d 
914, revd on odi grds 76SQ 157,350 US 893, 
100 LEd 786 

10—Allendorf V Elgin, J ft E Ry Oo. 133 NE2d 
288, 8 HI 2d 164^ 79 ALR2d 241, oert den 77 
SO 49, 352 US 833, 1 LEd 2d 53, reh den 77 
SQ 219, 352 US 937, 1 LEd2d 170 
Kan—Bortzfield v Satton, 299 P2d 584, ISO Kan 46 
NC—Muldrow v Wemsteu, 68 SE2d 249, 234 NC 
587 

It IS not necessary to prove negh- 
genoe on the part of the emplo]^ un¬ 
der some state employers’ liability 
acts’O’ 

70J. Aru—Feffer v Bowman, 365 P 2d 472, 90 
Am 48 

71 To bring action within the Fadaral Em- 
ploywi* Liability Act, etc. 
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878. 6 LEd 2d 191 

Ohio—O’Lenry v Pennsylvania R Co, 127 N E 2d 877, 
163 (Mho St 997—Evans v Union Depot Co, 199 
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N.M—Abcytav.AtclnBon.T.ASF Ry Co.336P.2d 
1051, 63 NM 291 


96 US —Brawn v Western Ry of Alabama, Ga, 70 
SQ 103, 338 US 294. 94 LEd 100, tonf to 37 
SE2d 434, 80 Oa App 770 
Ga—Atlantic Goa« Line R Co v Singletary. 65 
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Ky —Beck Elec Repair Co v Browning, supra, n 85 
Mo—Manpiardt v Kansas City Southern Ry Co 338 
SW2d49, 2 ALR3d 1311 
Okl —PatncL'b Inc v Mossenano, 292 P 2d 1003 
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page 53 
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Or—Pdtier v Dahike, 434 PU 457 248 Or 512, app 
after remand 471 PU 434, 236 Or 84 
Tex—J Weingarten, Inc v Sandefer, Civ App 490 
S W U 941, err ref no rev err 

92 Ala—Roberts v Alabama Great Southern Ry 
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AppDiv 828 

N C—MuMrow v Weinitoo, 68 SEU 349, 234 N C 
387 

Okl—Shendan v Deep Rock Oil Corp, 205 PU 276s 
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Ala—Atlantic Goait Line R Co v BOma. 75 So2d 
91. 261 Ah 496 
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NYS2d 127, 3 AD2d629 
Pa-Oetz V Balliei. 246 A 2d 108, 431 Pa 441 
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443 
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107 Os App 628 
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vuu R Go, CAPa, 322 F2d 859 

Mo—Cnice v Gulf, M ft OR Co. 238 SW2d 674, 
361 Mo 1138 
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F2d281 
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Gsl-Bliink V Atclusoo. T ft SF Ry CO. 217 P2d 
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Utah 3001 Kvd on oth gtds 69 SQ 413, 336 
US 53. 93 LEd 497, refa da 69 SQ 744, 336 
US 9401 93 LEd 1098 

70. FMbn to taction 

(3) Other matters 



57 CJS 8 


§ 501 MASTER AND SERVANT 

Pag« 62 


us—Sontheni Ry Co v Bryan, CAGa. 37S F2d 
ISS,ccrt den 88 SO 82 

Rci ipn loqntn- 

(1) US—Hunt V Atlantic Coast Line R Co. DC 
SC. 144 FSupp 877 

PW64 

93 Goadnifcly prenuMd 
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NE2d483. 103 Ohio App 87 

me 66 

2Z US-Stanford V Pwiaqrlvania R Co, CA III, 
171 F2d 632-Pitt v Paansylvania R Co, DC 
Pa.66FSupp 443,afH,CCA, 161F2d 733- 
TboBMS V Conenuiiigh Black Lick RR, DC Pa, 
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1 NY—Pmo V PEtemo. 101 NYS2d 391, 277 
App Div 496b teYd on oth grds 100 N E 2d 176, 
302 NY 884 


Me 78 

37. lU-Hackv New Yoik.G ftSt LR Go, 169 
NE^ 372. 27 UlApp 2d 206 
40. US —KubenU v New York Gent R Co, C A. 
NY, 339 Fad 9a cert dca 87 SCt 1473. 386 
US 1036, 18LEd2d600 

43. Proof of bciig forcaO to do worit oot 

reqiirad 

GO—Waller v Southern Pae Go. 37 GalRptr 333, 
424 pad 937, 66 CZd 201 

m79 

45. fanflklHrthelp 

Tea—Ofot AthaOe ft PMifle Tea Co v. Lang, Qv 
App, 291 S W 2d 366, err raf uo cev err 
50. n—Hamna v Mnwiin Pac R Go. 181 
NE2d737,3SinA|ip2d66 Revd onotb gcdi 
13 SCI 69a 372 US 248, 9 LEd 2d 711 
50. Ak—Atlaane Ooaa Line R Go v Banei. 73 
Sold 91. 261 Ak 496 

n-Biigeialairv New York. C ft St LR Co. 141 
NEad72, 13 inAppad8S 
Mo^WInlenv Tnrauad R Am*d of St Loun. 252 
S.WAI3I0 

59. UJr^th V Lrfii^ Valley R CO. CANY, 
174F2d992 


page 84 

5. Mau—Brooks v Eliot Sav Bank. 89 NE2d 308, 
323 Mam, 139 

NY-Kopeuev Btennan, 207 N Y S 2d 440 

Pn-Sanev Baltunore A O R Go. 87 A 2d 264, 370 
Pa 82. 

13. US —Page v St Louis Southwestern Ry Co , 
C A Tex, 312 F2d 84. 98 A L R 2d 639—Mum- 
mn V R^ng Go, DCPa, 247 FSupp 232— 
Palnch V Ene Laduwanna R Co, C A N J, 387 
Fad 996 

Cal—Toma v Southern Pac Oo. 67 GalRptr 428, 
260CA2d7S7 

in-Moortv Atchiion,T ftSF Ry Oo. 171NE2d 
393, 28 lUApp2d 34a97 ALR2d 311 

NY—Martin v Pennaylvanu R Go. 246 NYS2d 
264,20 AD2d 636 

Ohw-Bergfidd v New York. C ft St LR Co, 144 
NB2d 483. 103 OhiQ App 87 

Tex —Mikoun-Kaans^Tcxm R Co v Wngbt, Qv 
App, 311 SW2d 44a err dnm by agreement 

§ 502. — Effect of Constitutional 
and Statutory Provisions 

Library Referencos 
Employers’ Liability ^190. 


page 85 

17. Cil -Sou/a s Pralh. 0 , S4 CaIRptr 159 245 
C \2d 64| 

III -Hslik \ Miixal. Ihl, hO N 1 2d 411, 31S III App 
4}i 

Okl -St liluis Sui IriiiLisui Rv Cn v M«.Bnde 376 
P2d 214 

Tl\—H jllawas \ Ihumpsim, 226 SW2d 816, 184 
Iis 4-1 

Presumptiou rebutted 

Cal—Judd % Chabcl. 128 P2d 243, 162 CA2d 574 
20 I'tih kinp s [Xnvir ft Rai Gruidt. Western R 
Cn 211 P 2d H33. 116 Utah 488 

22 Proof of violation of statute 
Cil-llams \ Chisjimwe 84 CilRpir 223. 5 CA3d 
494 

23. I'S kauir s Del iware L ft W R Co , D C 
Pa, 129 F hupp 777 

111 - Woods s New 3nrk C ft St LR CO 88 N E2d 
740, 339 III App 112, etri den 71 SO 48. 340 
L S 830 95 1 Fd 610 

If 503. Admissibility 
Library References 
Emplojerh’ Liability c=»198 

page 86 

33. US —lenninalR Ass'nofSt Lnuis v Fit/john, 
CCA Mo, l65F2d473, 1 ALR2d 290—Bndg- 
tr V Umon Xv Cu, CA Tenn, 333 F2d 382 
Ky —laylor v Blaekbum. 336 h W 2d 767 
Or -Davis s Angell U4 P2d 403, 218 Or 443 
Ewdence held aduibaible 
(DUS -Casso V PcnnsylvaniQ K Co. D C Pa, 128 
r Supp 909—Nutlall v Reading Cu. C A Pa. 235 F 2d 
546 

Cal —Atherk) v MacDonald, 3'oung ft Nelson, Ine , 
298 P 2d 7110, 142 CA2d 474 
riJi —Alford V Meyer, App, 201 So 2d 489 
111 — Washburn v rerminal R R Ass’n of St Lxiis, 232 
NF2d 389. 114 111 App 2d 94 
N J —Budd v Ene lackawanna R Cn, 236 A 2d 143, 
98 NJ Super 47 

Wash-Curriev Umon Oil Co of Cal. 307 P 2d 1036, 
49 Wash 2d 898—Sage v Nurtbem Pac Ry Co. 
380 P2d 836, 62 Wash 2d 6 

Evidence held ludnlarible 
(1) US-RoihweU V Pennsylvania R Co. DCPa. 
87 F Sapp 706—Southern Pac Co v I ibbey, C A Cal, 
199 r 2d 341—rexas ft Pac Ry Co v Buckles, C A 
La. 212 F2d 237, eert den 76 &Ct 1032. 331 US 
984, 100 L Ed 1498-Kdly v New York. N H ft H R 
Co, DC Maes, 138 FSupp 82—Rice v Lounville ft 
NR Co,CAKy,309F2d 930—Dixon v Pennsylva¬ 
nia R Cb.CAPa, 378 F2d 392 
Ga —Bennett v Souibeni Ry Co, 160 S B 2d 677, 117 
GaApp 414 

Mu —Shepherd v St Louis-San Fnneneo R Gn, 310 
S W 2d 432 

Or—McLean v Golden Gale Hop Ranch of Or, 244 
P 2d 611, 194 Or. 26 

35. US,—Sears v Southern Pac Go, C A Cal, 313 
F2d498 

36. US-Cdeste v New York, NH ft HR Go, 
CANY. 231 F2d Sa cert den 76 SCt 848, 
351 US 931, 100 LEd 1473-Setti v Southern 
Ptc Go.CAGd, 313 F2d 498 

Ill-LcMatterv ChuaigoRl APR Co.343NE2d 
63, 35 in App 3d 1001 

39. Ky—Louiwille ft NR Oo v Stephens, 182 
SW2d447. 298 Ky 328 

45 Evideoee held odidieiUe 
(1) U S —Farmer v Penmylvnnia R Co, D C Pa, 
311 FSupp 1074 

111—Foiter v New York, C ft St LR Co, 168 
NE2d 61. 26 Ill App 2d 337 



57 CJS 11 


MASTER AND SERVANT § 511 

Page 95 


79 Tenn —Duncan v DkIcm Rector Lumber Co, 212 
SW2d908. 31TennApp 15S 

80 Evideace as to enployer^ knowledge of 
age held inadmianble 

ai —Blundell v Atihiun, TASFRyCo, 322 P2d 
66, IS7CA2d797 

82 US—CJS ated m Swartz v Eberiy, DC Pa, 
212 FSupp 32.36 

page 90 

OrdnaBoe regulating speed 

(2) Evidence hdd inadimnible 
Fla—Florida East Coast Ry Co v Pollack. App, 154 
So 2d 346 


page 93 

30. Or —Williams v Portland General Elec Co, 247 
P2d 494, 195 Or 597 

Under Federal EBaployera* Liabilitj Act 
Or—Rich V Ttte-Knot Pine Mill, 421 P2d 370. 245 
Or 185 

31 PrecautuMia there in use 
N Y —^MacQave v Oty of New York, 265 N Y S 2d 
222, 24 AD 2d 230, sfld 227 NE2d 885, 19 
NY2d 892. 281 NYS2d 86 

§ 511. -Similar Facta and Oc¬ 

currences 


Evidence held inadmissible 
(I) US—SnuihLm Pil to v Libbey, C A Cal, 199 
F2d 141—Knicrim v fcne Lackawanna R Co. CA 
N ^ 424 F 2d 745 

It\ -Atchison. 1 A S F R Co V Ham, Civ App. 454 
SW2d45l, trr af no rev trr 

^ 504. -Emplo>ment or Rela¬ 

tion of Master and Servant 
Library References 
Employers* Liability «=»198, 199 
W87 

46 Ala—SlLphins v Central ol Georaa R Co. 367 
So 2d 192 

Evidence held not adwiaglfif 
^ h —Terminal R Ass n of St Louis v Fitsyohn, supra, 
n 

Mo—Amos V Southern Ry Co, 273 SW2d 155 
Or —Galer v Weyerhaeuser Timber Co, 344 P 2d 544, 
218 Or 152 

lex—Baker v Texas & P Ry Co. QvApp. App. 
109 S W 2d 92, err ref no rev err Revd on oth 
grds 79 SCI 664, 359 US 227, 3 LEd2d 756 
56. Ill—Lees v Chicago & NW Ry Co,89NE2d 
418. 139 III App 227, remd 100 N E 2d 653, 409 
III 536 

§ 505, — Nature, Cause, and Ex¬ 
tent of Injury 

Library References 
Employers' Liability ^198, 200 
page 88 

66 US —Stanczik v Pennsylvania R Co, C A Ill, 
174 F 2d 41 

Evidence held not admissible 
Or—Downey v Traveler’i Inn. 412 P2d 359, 243 Or 
206 

73, EvMence held Inadmissible 

Mo—Harp v Illinois Cdit R Cb, 370 SW2d 387 

74. Ga—Atlantic Qnst Line R Co v McDonald, 
119SEZd 356, 103 Ga App 328 

§ 506. — Negligence of Employer 
in General 

Library References 
Employers* Liability ^201 

page 89 

78. US—BmtonAMRP V Talbert.CANH,360 
F2d 286 

N H —Dexcoteau v Boston A M R R, 140 A 2d 579, 
101 NH 271 

Tex —Hnrmon v Sean, Rodniek A Co, Ov App, 324 
SW2d92,err ref norev err 
Evldeaee held admissible 
(I) US—Oum V. Conemangfa A Black Lick RR, 
CAPS. 267 F2d 571 

Ohio—Wngbt V Qneiniiaci, NO ATP Ry Co, 152 
NE2d42l, 107 Ohio App 310b cen den 79SCt 
897. 359 US 979, 3 L Ed 2d 928 
Ok) —Kaaua Oty Southeni Ry Go v Johnitan. 429 
P2d 720, cen den 88 SO 481, 389 US 985. 19 
LEd2d471 

Tea —Mwoun-JCaniaa-Texas R Co of Tex v Bush, 
QvApp., 310 SW2d 404,enreriioreveir 
Cert den 79 SO 45, 358 US 827, 3LEd2d67 

Evldenes held ImdWssible 
Mom —Jackson v William Dtagwall Go, 399 P 2d 236, 
145 Mont 127 

g 507, —~ Care of Inexperienced 
or Youthful Employee 

Library References 
Employers* Lubility «3»201 


§ 509. -Conditions before or af¬ 

ter Iiquiy 

Library References 
Employers* Liabibty os»201 

99 US—Dobson v Grind Trunk Western R Co. 
CAIll, 248 F2d 545 

Ky —C J S ated m Happy-Scuddy Coal Co v Combs, 
219SW2d968. 970. 310 Ky 52 
Mo—Onffith V Gaidner, 217 SW2d 519, 358 Mo 
859 

page 91 

5 Minn—Woodrow v Chicago, M, St P A PR 
Go, 60 NW2d 49, 239 Minn 530b foil 61 
NW 2d 240b 240 Mum 562, cert den 74 SCt 
63a 347 US 935, 98 LEd 1085 
Mas—8t Loua-San Fnncisoo Ry Go v Dyson, 43 
So2d9S, 207 Mm 639 

N C —Muilz V Atlantic Coast Line R Go, 72 S E 2d 
38, 236 NC 109 

Tex—T cxm a NOR Co v Pool. OvApp. 263 
SW2d 382 

Endenee held admusdile as to 
(4) US—Keohane v New York Gent R Co, CA 
NY,418F2d478 

8 Condition of empkqree 
Ol —Mangnim v Umon Ptc R Go, 41 Cal Rptr 536b 
230 CA2d 96a 16 ALR3d 543 
13. US—Cerate v New York, NH A HR Co, 
CANY, 231 F2d 5a cert den 76 SQ 848, 
351 US 951, 100 LEd 1475 

15. Mum —Woodrow v Chicago, M, St P APR 
Co, supra, n 5 

Mo—Reid V Termmal R Ais’n ofSt Loua, App, 306 
SW2d630 

NY—Simon V On Realty Corp, 163NYS2d 39. 1 
NY 2d 388, 135 NE2d 580 
NC-Martin v Cume, 53 SE2d 447. 230 NC 511 

16. Ala-Atlantic Coast Lme R Co v Dnnivant, 91 
So2d 67a 265 Ala 420 

19. NC—Mintzv Atlantic Const Line R Co.iupn, 
n 5 

page 92 

28, La —Trahan v Liberty Mut Ins Go, App, 273 
Sold 331, writ den. Sup. 275 Sold 791 

21. Ga—Atlanoc Coast Line R Oo v Brown, 92 
S Eld 874, 93 Ga App 805 

§ 510. — PrecautioiiB against Re¬ 
currence of Iiqury 

Library References 

Employers’ Liability ^201 

29. us—Caglev McQiieen,CATBx.200F2d 186, 
cert den 74SCt 2S.346US 81S,98LEd 342 

Ky—Cheiapeeke A O Ry Go v Jenkins, 227 S W 2d 
906. 312 Ky 470 

Md—Long V Joesdein, 66 A2d 407, 193 Md 211 
Mm— Chicago Mill A Lumber Oo v Carter, 45 So 2d 
8S4b 209 Mm 71 

Or-Fields v Fklds, 326 P2d 451, 213 Or S22 


Library References 
Employers* Liability ^201 

page 94 

55. US—Cbrate v New York, NH A HR C6, 
CANY, 231 F2d 5a cert den 76 SQ 848, 
351 us 951. 100 LEd 1475 

Ala—Atlantic Coast Line R Co v Dunivant, 91 So 2d 
67a 265 Ala 420 

Fla—Railway Exp Agency, Inc v Fuhner, 227 So 2d 
870 

Oa—Atlantic Coast Line R Co v Godard, 92 SE2d 
626. 93 Oa App 671 

Tex—Misioun-Kansaa-Texas R Go of Tex v Bush, 
QvApp, 310 SW2d t04, err ref no rev err 
Cert den 79 SQ 45, 358 US 827, 3LEd2d67 

59. Evidence of previoiie oocunrcncei hdd ad- 

(1) U S —Atlantic Goiit Line R Co v Oimter, C A 

Fla. 229 F2d 842 

Okl —Kansas City Southern Ry Co v Jolinitoii. 429 
P2d 72a cert dn 88 SQ 481. 389 US 985, 19 
LEd2d 471 

62 Mo—Warning v Thompson. 249 S W2d 335, 30 
ALR2d 1176 

67 Okl—Midland Val R Co v Maiuos, 307 P2d 
545 

page 95 

71. US—UFrwioev NewYor1c.NH AHR Go. 
DCConn, 191 FSupp 164, affd, C A. 292 F2d 
649-Ricev LouisviOe A N R Go,CAKy,344 
F 2d 776 

Oa—Atlantic Coast Line R Co v Brown, 92 SE2d 
874, 93 Oa App 805 

Utah—Wilson v Union Pac R Co. 231 P2d 715, 119 
Utah 632 

Minn-^bertson v Chicago,M,St P APR Co,64 
NW2d 175, 242 Minn Sa 42 ALR2d 1044 

74. US—Whitley V TexvAPac Ry Go.CAU, 
328 F2d 308 

78. US—Bndger v Union Ry Co. CATenn, 355 
F2d 382 

78 Fla—Fulmer v Railway Exp Agency, Inc, App. 
215 So 2d 48. mod on oth gids, Sup, 2Z7 So 2d 
870 

lowa-Smith v I C PemqyOo, 149 NW2d 794,260 
Iowa 573 

Or-Downey v Travder*! Inn, 412 P2d 359, 243 Or 
206 

88. Fla—Chambers V Lofbii, 67 So 2d 220 

81. Fla—Ohainbeis v Loftin, supra, n 80 

Ga—Chuidlerv Gately. 167 SEld 697, 119 0a App 
513 

83. US—Detroit, T A IR Oo v Burning, CA 
Muh, 173 F2d 752, oert den 70 SQ 54, 338 
US 815,94LEd 493.and70Sa 57, 338 US 
815, 94LEd 493-^Hartd v Long Island R Go. 
CANY, 476 F2d 462. oert den 94 SQ 273, 
414 US 98a 38 LEd 2d 224 

Ereiclw of dhcieflon 

Cal—Andenon v Southern Pac Oo, 41 Cal Rptr 743, 
231 CA2d233 



57 CJS 12 


§ 512 MASTER AND SERVANT 

Page 96 


§ 512. -Defective or Dangerous 

Machinery, Appliances, 
and Places 

Library References 
Employers’ Liability ^201 
pisepe 

86. US—BouonftMRR V Talbert.CANH, 360 
F2d286 

Ala —Gentral of Oeorpa Ry Co v Steed, 248 So 2d 
lia 287 Ala 64 

Cal—Truitt v Southern Pac Co. 245 P2d 1083, 112 
CA2d 218 

Minn—Woodrow v Chicata M.St P APR Co,60 
NW2d 49, 239 Minn 330, foil 61 NW2d 240, 
240 Minn 562, cert den 74 S Q 63a 347 U S 
935, 98 L Ed 1085 

Or—BaMawarre v Wett Oregon Lumber Go, 239 P 2d 
839, 193 Or 556 

ErMencc held ndniitsible 

(1) US—Sleeman v Chesapeake A OR Co. DC 
Mieh, 290 FSupp 817, affd m part, vac in part on 
oth CA, 414 F2d 305, on remand 305 FSupp 
33. vac on oth gida 424 F2d 547 

87. US—Staneiak v Pennsylvania R Co, C A III, 
174F2d43 

89. Cal —Sttte Compensation Ina Fhnd v Operated 
Equipment Go. 71 Cal Rptr 531, 265 C A 2d 759 

Ga—Atlanta Joint Temunals v Knight, 106 SE2d 
417, 98 OaApp 482, 79 ALR2d 539 

90. Ind —Central Induma Ry Co v Andenon Bank¬ 
ing Go. 240 N E 2d 84a 143 IndApp 396 

Eeidenee held ediiiiMible 

(1) Fla —Hodge v Jackionville Termmal Co, App, 
222 So 2d 483, decision quashed in part reaid, Sup, 234 
So2d 645. cert den 91 SCt 142. 400 US 904, 27 
LEd2d 141, app after remand 260 So2d 521, cert 
den 93 SQ 311, 409 US 9aa 34 LEd2d 243 

92. m—Woodniir V Pennsylvania R Co, 202 
NE2d 113, 52 III App 2d 341 

93. US—Roiakli v New York. NH A HR Go, 
CANY.230 F2d 841. 59 ALR2d 1371 

III—Woodniirv Pennaylvania R Co. 202 NE2d 113, 
52 III App 2d 341 

EfMesee held admunble 

(2) Ind —Gentral Indiana Ry Go v Anderson Bank¬ 
ing Go, 240 N E 2d 84a 143 Ind App 396 

95. US—TeauAP Ry Go v Onffith. C A Tex, 
265 F2d489 

Anz—Wright v Demeter, 442 P 2d 888, 8 AruApp 
65 

96. Ky—LouBviUe and Jeflbaon County Bd of 
Health V Mulkms, 445 S W2d 849 

97. US^Dobion V Grand Trunk Western R Go. 
CADI, 248 F2d 545 

Mich-^onei v New York Cent R Go. 155 NW2d 
216, 8 Mich App 575 

Held Mt prqlBdIcisl enpor 
111—Welch V New Yoik, C A St LR Co. 126 
NE2d 165, 5 III App 2d 568 

PW97 

6. US-LaFkancev NewYorfc.NH AHR 0>, 

DCOmn, 191 FSupp 164, aflU, CA. 292 F2d 
649 

III—Rouse V New York. C A St LR Co, 110NE2d 
266, 349 III App 139 

Tena—Ovtratreel v Norman, 314 S W 2d 47, 44 Tenn 
App 343 

7. Ky —Lounville and leflbrson County Bd oTHeahh 

V Mulluiia.445 SW2d 849 

8. Mo—Elhott V St Loun Southwestern Ry Co, 487 
SW2d7 

10. Mo—Galzke V Terminal R R Asa'n of St Louis, 
321 SW2d462 

17. US-Sehillie v Atchison. T A SF Ry Go, 
CAMo, 222 F2d 810 
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23 Endence held inadmimble 

(1) Wash —Good v West Seattle General Hospital 
Corp. 335 P 2d 59a S3 Wash 2d 617 

25 US-Cereste v New York, NH A HR Co, 
CANY, 231 F2d 5a cert den 76 SQ 848. 

351 US 951, 100 LEd 1475 

Mass—Ferrara v Boston A MRR, 155 NE2d 416. 
338 Maas 323 

Mo —Timmerman v Ternunsl R R Aas'n of St Louw, 
241 SW 2d 477, 362 Mo 280 

26 Cal —Aranda v Southern Co, 282 P 2d 875, 
44 C 2d 543, affd 76 S Ct 952, 351 U S 493, 100 
LEd 1357 

Or—Celone v Roberts Bros. Inc, 276 P2d 4ia 202 
Or 671 

Evidence of customary practice may 
be admissible even though the practice 
IS not shown to have been adopted for 
reasons of safety 

26 5 Or—Robbms v Steve Wilson Co. 463 P2d 
585, 2SS Or 4, overruling anything to contrary m 
Celone v Roberts Bras. Inc. 202 Or 671, 276 
P 2d 416 

30 Ala—Sesboard Coast Line R Co v Gillis, 321 
So 2d 202, 294 Als 726 

34 Tex —Stemenberg v Marshall, Civ App, 257 
SW2d312, err ref no rev err 

page 99 

50. Neb—Blackman v Bndunan, 100 NW2d 774. 
169 Neb 650 

61. US—Qhill V New York, NH A HR Co, 
CACoim. 236F2d4iaceit den 77SQ 362, 

352 US 972, 1 LEd 2d 325-U France v New 
York, NH A HR Co. DCCbnn. 191 FSupp 
164, affd, CA. 292 F2d 649 

Cal—TniiU v Southern Pac Go, 245 P2d 1063, 112 
CA2d 218 

Ky—Happy-Seuddy Coal Co v Combs, 219 SW2d 
968. 310 Ky 52 

Length of tune nnnfe conditioBi had existed 
Minn —Holweger v Great Northern Ry Co. 130 
NW 2d 354, 269 Minn 83 

63. Okl—Midland Val R Cb v Manioa, 307 P2d 
545 

64^ Rl-Souoy v Alix, 90 A 2d 722. 79 RI 499 
66. US—Sean v Southern Pac Co, CAGal, 313 
F 2d 498 

pegelOO 

80 NM—Torres v Roaenbaum, 248 P2d 662, 56 
NM 663 

§ 613. — Methods of Work, 
Rules, and Orders 

Library References 

Employers’ Liability ^201 

83. Fla-FlondaEaatCoast Ry Go V Hardee, App, 
162 So 2d 704 

NJ—Bascho v Pennsylvanu R Go, 65 A 2d 613, 3 
NJ Super 86 

88. Ky—Chesapeake A O Ry Go v Biliter, 413 
SW2d 894 

90. Iowa—Smith v J C Penn^ Co, 149 NW2d 
794, 260 Iowa 573 

pege 101 

97. Cal —Atheiley v MacDonald, Young A Netaon, 
Inc, 298 P2d 70a 142CA2dS73 
lU—Gallo V Baltimore A OCTR Co, 83 NE2d 
356, 336 lU App 309 

6. Okl—Midland V^ R Go v Mamos, 307 P2d 
545 

9. Okl —Missoun-Kanaaa-Texas R Go v Miller, 486 
P2d630 


14. Ark —Smith v Aaron, 508 S W 2d 32a 256 Ark 
414 

15. Ill —Wawryszyn v Illinois Gent R Co, 135 
NE2d 154, 10 lU App2d 394, 61 ALR2d 801 

Efideaoe held idBimble 

(1) U S rtitn V Pennsylvania R Co, D C Pa, 128 
FSupp 909 

Okl—St Louii-San Fnmcisoo Ry Co v King, 278 
P2d 845 

(5) Mo—Schroeck v Ternunal RR Aas'n of St 
Loue, 305 SW2d 18. 62 ALR2d 1416 

16. Ohio—Schwer v New York, C A St L R Co, 
117 NE2d 696. 161 Ohio St 15. 43 ALR2d 
606 

Endence held ad im i b lc 

(1) U S —Silvestn v New York, C A St L R Co, 
DCPa. 180 FSupp 491, afld. CA. 274 F2d 666 
III —Campbell v Chesapeake AO Ry Go, 183 N E 2d 
736, 36 ni App 2d 276 

Mo —Wn^ v Chicago, B AQR Co,392 SW2d 
401 

Tenn —Thurmer v Southern Ry Co. 293 S W 2d 60a 
41 Tenn App 354 
Efideeee held uadmueible 

(1) Ala—Atlantic Coaat Line R Co v Gian, 50 
So2d 749. 255 Ala 183 

Gd —Crowderv Atchison,T ASF Ry Go,256 P2d 
85, 117CA2d 568 

Pbet operatife policy restnetug physical acta?i- 

ty 

U S —Dunn v Oouemaugh A Black Lick R R, D C 
Pa. 162 FSupp 324, afld, CA. 267 F2d 571 

16 US—Panger v Duluth, W A P Ry Cb, C A 
Minn, 490 F2d 1112 

pege 102 

17 US—Bamei v Norfolk Southern Ry Co. CA 
Va, 333 F2d 192^Raiidall v Rewiiiig Co. DC 
Pa, 344 FSupp 879 

ni-Coleman V Gulf, M A OR Cb. 149NE2d656. 
17 lU App 2d 220 

Ohio—Schwer v New York, C A St L R Go, lupn, 
n 16 

Endeace held admiewble 

(1) US—Renaldi v New York. NH AHR Go. 
CANY.230 F2d 841. 59ALR2d 1371 
Ill-Welch V New York, C A St LR Go, 126 
NE2d 165, 5 IDApp2d 568-Doiner v New 
York, C A St LR Cb, 157 NE2d 28a 21 
III App 2d 125 

Ky-Oieaapeake A O Ry Co v Bihter, 413 SW2d 
894 

Mont —Callihan v Great Northern Ry Co, 350 P 2d 
369, 137 Moat 93 

EddeMe beU madmisnbk 

(1) ni—DonneUy v Pennsylvania R Go, 97 N E2d 
846,342IllApp S56,afld 105 NE 2d 73a 412 111 US. 
cert den 73 SQ 93, 344 US 855, 97 LEd 663 

(2) Kraus V Reading Co. CCA Pa, 167 F2d 313 

Endeace of mterpretatioa of rules 

(1) Tex —Texas A N O R Go v Arnold, Qv App, 
381 SW2d 388, app dism. Sup, 38S SW2d 181 

19 EndMce held uudnuadde 

(3) Other evidence 

U S —Zappia V Baltimore A O R Go, C A OhiOt 312 
F2d62 

§ 514. -Warning and Instruct¬ 

ing Employee 

Llbraiy References 
Employers’ Liability 

pege 103 

26. Ind — c entral Indiana Ry Go v Anderson Bank¬ 
ing Go. 240 NE 2d 84a 143 Ind App 396 
29 NY—Hefelev Qty of New York. 267 N Y S 2d 
946, 25 AD2d 142 
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37. Fulure of hoqHtal phyncums to imm 

pluitifr 

Cal —Andenon v Southeni Pac Go. 41 Cal Rptr 743, 
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US 813,94LEd 493—Szewo^v Pennsylvanii 
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(3) US—Lovqoy v btonougahela Connecting R 
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223 Miss 103, cert dism 76 SD 36. 350 US 
801, 100 LEd 721 

Mont—Allen v Smeding, 357 P2d 13, 138 Mont 367 

NY—Vulpu V Bifulco, 136 NYS2d 356, 284 App 
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Go,CATcnn.399F2d780 
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Ala 474-8outhem Ry Co v Reeder, 204 So2d 
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361 US 15.4LEd2d 1 
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Ohm-Gaidner v Hddman, 80 NE2d 681, 82 Ohio 
App 1 
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48. Mo—Timinennan v Termual RR Ass'n of St 
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53. Mo—Rickettiv KanaaQty Stock Yards Go of 
Maine. 484 SW 2d 216 


54. US—Strickland v Seaboard Air Line R Go, 
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man, CAAU,411 F2d365 

Ga-Jackson v Thompson, 48 S E2d 903, 77 Ga App 
367 

HI—Hmnehs v Ournmow, 190 NE2d 610, 41 Ill 
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Or —Norman v Cnimiiigham Sheep Co, 377 P 2d 916, 
233 Or 385 

Tex—August V Tesas ft NOR Co, Civ App. 265 
S W 2d 148, err ref no rev err 

56. US—KimUerv Pittsborgh ft LER Co.CA 
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CANY, 398 F2d 738 

Ab—Louiiville ft NR Go v Cooke. 103 So2d 791, 
267 Ala 424 

Cal—Aranda v Southern Fac Co, 282 P2d 875, 44 
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Md-Hamson v Hamaon, 285 A2d 59% 264 Md 
184 

Mass—Soeedv Lidman. 172 N £ 2d 836 

Mm —Billups Petroleum Co v Enttdon, 46 So 2d 781, 
209 Mm 302 

Mo—Schonlau v Tenniul R Am'n of St Loun, 212 
SW2d 42a 357 MO 1108—Ihtum v OnlT, M ft 
OR Go, 223 SW2d 418, 359 MO 709-MaloDe 

V Gardner, 242SW2dS16b 362 MO S69-Hdines 

V Tennmal RR Ass'n of St Loms, 257 SW2d 
922, 363 MO 1178—McDiU v Temunal RR 
Ass'n of Si Louis, 268 SW 2d 823—Hnffinan v 
Terminal R A«-ri ofSt Lows, 281 S W2d 863— 
Zoeller v Terminal R R Aaa'n ofSt Laws, App, 
407 SW2d73 

MOnt—Bracy v Great Northen Ry Go. 343 P2d 
848, 136Mont 65.cert den 8080 403,361US 
949. 4 LEd 2d 381 

NM—Thompson v Ddeb 283 P2d 623, 59 NM 
290-Goaenrex v ViUey Irr A Lmilock Ool, 357 
P2d 664, 68 NM 6 

N Y^Marks v New York City Ttanstt Authonty, 187 
NYS2d 693, 17 Mwe2d 583, levd onath-irdL 
20SNYS2d 642,llAD^993,afU 191NE2d 
91, 13NYad62a240NYS2d606 
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Okl —Atdunii, T ft SF Ry Go V Marzuolt, 418 
P2d £a5-McaeiKJon v McCbll. 489 P2d 756. 54 
ALR3d 551 

Or—Gdone v Robertt Broi Inc, 276 P2d 416^ 202 
Or 671—Luton v Papit. 286 P 2d 123, 205 Or 
126—Kinse v Coot Heul Timber Go, 432 P 2d 
1009. 248 Or 294 

Pi —Wnght V Monopbdi Ry. 105 P L J 291—Vud- 
zd V Dnvo Gorp. 165 A 2d 622, 402 Pa 19 
S D —Butlett V Giegg, 92 N W 2d 654, 77 S D 406 
Tenn —Ovcfscreec v Norman, 314 S W 2d 47,44 Tena 
App 343 

Tex—Kimaa City Southern Ry Go v Simmons, Qv 
App, 350 S W 2d 884^ err ref no rev err, cen 
den 82 SO 1553. 370 U S 917, 8 LEd2d 497— 
Bdia Napoli. Inc v Valenzuela, QvApp, 431 
SW2d806 

Utab-Mooney v Denver ft ROWR Go. 257 P2d 
947, 123 Utah 224—Bowden v Denver ft R G 
WR Go. 286 P2d 24a 3 Utah 2d 444 
Wash—Ebdmg v Foster, 209 P2d 367, 34 Wash 2d 
539—Hunt v Washington Cannen Co-op, 314 
P2d 651, 50 Wadi 2d 729-Handler v Osman, 376 
P 2d 439, 60 Wash 2d 800 

PuHolir qneitaQiis held Air jniy 

(10) Other questions 

US-deais,Rod»cfcftGo v Wedgeworth. CATex, 
2S2F2d7S9L-ChKregoftNW Ry Co v Rieger, 
CA.Minn. 326F2d 329,ceit den 84SO 1182, 
377US 917, 12 LEd 2d 186 
Flid Beebe v Kaplan, App, 177 So 2d 869 
n—Del Raao v Elgin. J ftE Ry Co. 228 NE2d 
47a84mApp2d344.30ALR3d708,cert den 
88 SO 1036, 390 US 948, 19 LEd2d 1138 
Mo-8cottv Nonnan.391 SW2d890 
Wash -Smgusa v Swedish Hospital, 373 P 2d 767, 60 
Wash 2d 310 

W 171 

S7. US —Wdkaion v McCarthy, supra, n IS 
SB. Wash —Gnenlenf v Puget Sound Bridge ft 
Dndgng Go, 364 P 2d 796, 58 Wash 2d 647 
S9. Mo—Waan v St Louis-SF Ry CO, 263 
SW2d 376b 364MO 492 

dO. SC-Bhmwdlv ElliaCt.80SE2d748,22SSC 
62 

6L US—Randenbush V Baltimore ft ORR, DC 
Pa, 63 FSnpp 329, new tnd den 65 FSupp 6, 
revd onoth. gtds, CCA. 160 F2d 363—Lanen 
V GhieagD ft NW Ry Go, CAIfl, 171 F2d 
841—Wcnm V Monesien Southwestern Ry Co, 
CA.Pa^ 2S8 F2d 806 
Fla^Loftm v Joyner, 60 So2d 154 
Iowa-Sample v Sehwenck, 54 NW2d 527, 243 Iowa 
1189 

Mmn—ClBifcv Bni^ 169NW2d 407,284Mmn 73 
Mb—Lamont v Thonpsoii, 303 SW2d 589 
EyMicg hdd oftidwt to ndse jury qnegticHi 
■■ to mdlBiWB 

US—Wilkeison v MeCaithy, anpn, n 15 
FfihKO hold iiffiriont to mse jniy quoftiOB 
as to ■odlpwf 

(1) U S —WoUb V Henwood, supn, n 55—Inman v 
BalomoreftOR Go.Ohio^SOSQ 242,361US 138, 
4LEd2d 198 

CBl-<iavd V Jaiinan.2S4P2d47. I16CA2d635 
Iowa-Sample v Sehwenck, 54 NW 2d 527, 243 Iowa 
1189 

Kj—L e Sige v Pitta* 223 SW2d 347, 311 Ky 155 
Mb—Cooper v Burnley, 345 SW2d 74—McTurman 
V Ben, App, 398 SW2d 465 
Mont-^AIIen v Smedini, 357 P2d 13, 138 Mom 367 
N Y—Sehmidt v Gnper. 61 NYS2d 185. 270 App 
Div 411, MfU 71 NE2d 471, 296 NY 791 
(3) US—Van Riper v New York Cdit R Co. 
CAMicfa,227 F2d823 

Ohw-McDnniel V McDaniel, 107 N E 2d 755.91 Ohio 
App 195 
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65 US—Southern ^ Co V Canon, C A Cal, 169 
F2d 734—^Williams v Atlantic Coast Line R Co, 
CAGa, 190 F2d 744—Picard v Pittsburgh ft 
OV Ry Co. DC Pa. 153 FSupp 583—Trout v 
Pennsylvanu R Go. CAPa, 300 F2d 826— 
Rubley v LouuviUe A N R Cb, D C Tenn, 208 
FSupp 798—Marzano v Long Island R Co. 
C A N Y, 386 F 2d 432—Boeing Co v Shipman. 
CAAla, 411 F2d 365 
Ga -Jackson v Tli(aipson. supra, n 54 
m—Wawryszyn v Illinois Cent R Go, 135 NE2d 
154,10 111 App 2d 394. 61 A L R 2d 801—Finley v 
New York Gent R CO, 167 N E 2d 212, 19 lU 2d 
428 

Ind —Leader v Bowlev. 178 N E 2d 445, 132 Ind App 
528 

Iowa—Livinptone v Morarend, 149 N W 2d 8Sa 260 
Iowa 530 

Mass—BeeLei v Cutler, 77 NE2d 402. 322 Mass 
392—Femnv Boston ft M R R. 155 N E 2d 416. 
338 Mass 323 

Miss—Allgood V United Gas COip, 37 So 2d 12. 204 
Miss 94 

Mb—McDiU V Tenninal RR Ass'n of St Louis 268 
S W 2d 823—Jenkins v Terminal R Am'n of St 
Loms. App, 285 SW2d 12 
N M —Bourguet v Atchnon. T ft S F Ry Co. 334 
P2d 1112, 65 NM 207 

Okl—Gulf, C ft SF Ry Go V Blanton. 284 P2d 
736—Midland Val R Go v Mamas, 307 P 2d 
545—Missoun-Kansas-Texas R Co v Jones, 354 
P 2d 415—Atchison, T ft S F Ry Co v Maizuo- 
Ib, 418 P 2d 625—St Louw-San Francisco Ry Co 
v Nes-Smith. 435 P2d602 
Or—Hendenon v Union ftc R Co, 219 P2d 17a 
189 Or 145—Lanon v Papst, 286 P 2d 123, 205 
Or 126 

Tez —Port Terminal R As8*n v Ross, 289 S W 2d 220, 
ISS Tex 447—Miisoun-Pacific R Co v Prqcan, 
CivApp. 307 SW2d284 

Wash—^Aniold v US Gypsum Co, supra, n 54 
Wyo—Beny v Iowa Mid-West Land ft Livestock Go, 
424 P2d409 

GoRilai 

US^Sityderv Lehigh Val R Co. CAPa, 245 F2d 
112 

NJ-Kulodzgv Lehigh Val R Co, 120 A 2d 763,39 
NJ Super 268 

Mariu or reipinton 

NY—MacOavev Qty of New Yoric, 265 N Y S 2d 
222, 24 AD2d 23a M 227 NE2d 885, 19 
NY2d 892, 281 NYS2d86 
66. US—Butlerv NewYorkCent R Gb.CAInd, 
253 F2d 281—Wong v Swier. CAWash, 267 
F2d749L-Wilesv New York, C ft St LR CO. 
C A Pa.. 283 F 2d 328, cert den BlSCt 232,364 
US 90a 5 LEd2d 195-Wattigiiey v Sontheni 
Pae Co, CAU. 411 F2d 854 
Aiiz—Smith V Goodman, 430 P 2d 922, 6 Aru App 
168 

Ky —LomsYiDe and Jefhnao Comity Bd of Health v 
Miilkiiii,445SW2d849 
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fff. Endcaee held bnitlleieDt fw jury 
N J —Rakowiki v Paybestos-Manhattan, Inc. 68 A 2d 
641, 5NJSnper 203 

73. Cal— TeDez v Schicyer, 322 P 2d 259, 158 
CA2d248 

lowan-Wagner v Lanon. 136 NW2d 312, 257 Iowa 
1202 

Efidcnoo hdd toiiilllcient for juy 
US-Snyder v Lehigh Val R Cb, DCPa. 143 
FSupp 68a revd on oth grds, CA, 245 F2d 
112 

Mo -cooper v Bunil^, 345 SW2d 74 
Mont—Allen v Smeding, 357 P2d 13. 138 Mont 367 
NC-Chamben v Edney, 100 SE2d 343, 247 NC 
165 

SC-Jaekson v Powe, 126 SE2d 841. 241 SC 35 


Ulah-Sialiano v Denver ft ROWR Cb, 364 P2d 
413, 12 Utah 2d 183, oert dnm 82 SO 476. 368 
US 979, 7 LEd 2d 521 

page 174 

76 Cal —Rasmus v Southern Pac Co, 301 P 2d 23, 
144CA2d 264 

Pa—Ludlam v Moore, 21 Beaver 97 
Tenn —C J S quoted in Thurmcr v Southern Ry Co, 
293 SW2d 60a 603. 41 Tenn App 354 

77 Tenn—Watson v Borg-Wamer Corp, 228 
SW2d 1011, 190 Tenn 209 

Tex—Ramsey v Coldwater Cattle Co, Ov App, 403 
SW2d 196 

80 US—Muryn v New York Cdit R Co. CA 
NY, 270 F2d 645, cert den 80 SCt 671, 362 
US 918, 4 LEd2d 739^-Chicago ft NW Ry 
Co v Rieger, C A Mmn, 326 F2d 329, cert den 
84 SQ 1182, 377 US 917, 12 LEd2d 186- 
Yeager v J R Chrut Go,CAPa,364 F2d96 

III-Hush V Ilhnou Termind R Co. ll4NE2d901, 
351 ni App 272, revd on oth grds 75 S a 362, 
348 U S 94a 99 LEd 736, reh den 75 SQ 527, 
348 US 977, 99 LEd 761—Ctmpbell v Chesa- 
peakeftO Ry Cb. 183 N E 2d 736, 36 Ill App 2d 
276-OlKn v Pigott. 188 NE2d 361, 39 lU 
App 2d 191—Yanden v Chne, 238 N E 2d 425,95 
niApp 204 

lowa-Fredenck v GofT, 100 NW2d 624, 251 Iowa 
290-Van Aemam v Nielsen, 157 NW2d 138, 
261 Iowa 1115 

Ky—Burdette v Thompaon. 420 S W2d 548 
Wash —Hoffinan v Oamache. 465 P 2d 203, 1 Wadi 
App 883 
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81 Tex—Potter v Gamer. QvApp, 407 SW2d 
537, err ref no rev err 

Improper reapiratory eqmpiBeiit 
Cal —Andenon v Southern Pac Co, 41 Cal Rptr 743, 
231CA2d233 

85 US —Tombigbee Mill ft Lumber Go v HoUmgi- 
worth, supra, n 2 

87. US -Tombigbee Mill ft Lunibu Go v HbUingi- 
worth, supra, n 2^-Gkiver v Yonoe, lupn, n 49 
88 loww-Wagner v Luion. 136 NW2d 312, 257 
Iowa 1202 

Ky—Batsel v Brawn, 221 SW2d 78. 310 Ky 524 
Pa-Odkav Levmsoa, 114 PL J 214* afld 218 A 2d 
722, 421 Pa 128 

Endenee hdd unifBcieBt to nuie jury qneetioo 
Ala—Parker v Kellum. 228 So2d Ift 284 Ah. 701 
93 NM—Padilla V Wmsor. 354 P2d 74a 67 NM 
267 

94w Fa—White v Logan, 10 PaDnt ft Cb 383, 42 
YorkLegRec 15 

Tex —Robb v Gilmore^ Qv App, 302 S W 2d 739, err 
ref no rev eiT 
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95. Ind-Goniadv TomhiiBOii. 279 NE2d54a258 
Ind 115 

Mo—Moles V Kansas Qty Stock Yards Co of Me, 
App. 434 SW 2d 752 

Cert or wagon with handle ertaaded acraea 
floor 

Wash —Mumnto v Boang Airplane Go, 373 P 2d 496, 
60 Waah2d 304 

96 Mo—Hbfanes v Terminal RR Aii^ of St 
Loun^2S7SW2d 922, 363 Mo 1178 

97. Mmn-Pick v WoUinger, 198 NW 2d 146, 293 
Mum 483 

Pa—Miehads v Tubbi. 289 A 2d 738, 221 Pa Super 
255 

Efidence heU to raiae gneation for jury 
Cal—Mantonya v Biatlie. 240 P2d 667, 109 CA2d 

244 

Mb-5peuiv Sehuitz,246SW2d 399, 241 Mo App 
879 

98. Cdo—Yager v Skinner, App. 470 P2d 937 
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Ga —Evans v Garroll, 68 S E 2d 608, 83 Ga App 227 
Waih —Schonman v Brown, 391 P2d 987, 64 
Wash 2d 398 

Endence held for jury m to 

(4) Other matters 

Mus—City of Meridian v Godwin, 183 So 2d 433— 
Hone V Town of Moorhead, 228 So 2d 369 

Endeoce held ueufllcwnt to ruie jury queition 
OU —Bison Transports v Firaley, 238 P 2d 833, 203 
OM 320-Stout V ScheU, 241 P 2d 1109, 206 Okl 
133 

Potato truck 

Wash—Boley v Lanon, 383 P2d 326,62 Wash 2d 939 

1. US—LouisviDeANR Co V Botts, CAMo, 173 

F2d 164—Delevw v Reading Co, CAPa, 176 
F2d496 

Gal—Minehart v Southern Pac Co, 288 P2d 999, 136 
CA2d 486 

Fla —McCullough v Jacksonville Tenninal Co, App, 
176 So 2d 343, BfM. Sup, 179So2d8S0 
Mo—Whitev Atchiaon,T ASF Ry Co,244SW2d 
26, cert den 72 SCt 648, 343 US 913, 96LEd 
1330—Wanung v Thompson, 249 S W 2d 333, 30 
ALR2d 1176—Wann v St Louis SF Ry CO, 
263 S W2d 376, 364 Mo 492-Sciieder v Wabash 
R Co.272SW2d 198-^Adainsv Atchison,T & 
SF Ry. Go. 280SW2d 84 
NG—Kath V Norfolk Southern Ry Go, 173 SE2d 
778, 9 NC App 198 

Pa—McKinney v Union R Co, 102 PittsbLog J 317 
Tea—Thompson v Brown. Ov App, 222 SW2d 442 
—Missonn Pac R Go v Rhoden, OvApp, 310 
SW2d607 

Endence held aufllcient to go to jury on qnea- 
tlon 

(1) MO—Sederquistv Cliicaio,RI APR CO, 268 
SW2d 861, 364Mo 820 

(3) Other quesbons 

Ohio—Mills V Pennsylvania New York Cent Transp 
Go,243 NE2d99. 16 0hioSt2d97 
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2. US-Soooozav EneR Co.CANY. 171 F2d 

743, cert den 69 SO 1048, 337 US 907, 93 
LEd 1719 

Ga—Howard v Atlantic Coast Line R Go, 66 S E2d 
87, 84 Ga App 307 

Endence held Innfllaent to raiae jury qncation 
US—VanRiperv New York Cent R Co.CAMieh, 
227 F2d823 

Held not en g toee i ing question 

(2) Other matters 

US—Holfeater v Long Island R Go. CANY, 360 
F2d 369 

5. US—Alhergo v Reading Go, CAPa, 372 F2d 
83. cert den 87 Sa 1284, 386 US 983, 18 
LEd 2d 232 

Ill-Ghme v New York Cent R Go, 126 S E 2d 383, 
3 mApp2d 309 

Mm —St Loina-San Fkancnoo Ry Go v Vaughn, 113 
Sold 62, 237 Mm 371, cert den 80 SQ 807, 
362 US 943,4LEd2d770 
Mo—Raie v St Louis Soudiwestern Ry Go, 227 
SW2d 687, 360MO 222 

Endence held Insufficient for jury 
US—Staneak v Pennsylvania R Go, CAIU, 174 
F 2d 43—Raudenbush V Baltunore A O R R, D C 
Pa., 63 FSupp 329, new trial den 63 FSu|q> 6, 
revd onoth gids.CCA. 160F2d 363-Atlantic 
Coast Line R Go V Qaven, CAVa, 183 P2d 
176boert den 71 SO 571, 340US 932, 93 LEd 
686 

Mo—Wdliams v Southern Pac R Go, 338 SW2d 
882 

NC—Baker V Atlantic GOast Line R Co, 61 SE2d 
621,232NC 323,cert den 71 SQ 482,340US 
939, 93 LEd 677 

Or-Musev Spokane; P A S Ry Go, 266 P2d 412, 
200 Or 463 
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Utah—McGowan v Denver ARGWR Co,244 P2d 
628, 121 Utah 387, cert den 73 S Q 346, 344 U S 
918, 97 LEd 707 

8. US—AUenv Union R Co, DC Pa, 162 FSupp 
633 

lU—Knight V Chicago A NW Ry Co. 123 NE2d 
128, 3 in App 2d 302 

9 US—Byler v Wabuh R Co, DC Mo, 96 

F SuKi 16, revd on oth grds, C A, 196 F 2d 9, 
cert den 73 SCt 27. 344 US 826; 97 LEd 
643—Wilson v Pennsylvania R Co, D C Pa, 141 
FSupp 233, affd . C A, 239 F2d 384—Texas A 
P Ry Co V OnfTith, C A Tex. 263 F2d 489— 
Draper v Erie R Co. D C Pa, 183 F Supp 899— 
Trout V Pennsylvania R Co, CAPa. 300 F2d 
826 

NY—Jenheiv LongltlandR CO, 224 N Y S 2d 497, 
13 A D 2d 336 

Questiona ss to parbcolnr defects held for jury 

(1) U S —Missoun-K-T R Co of Tex v Rtdgway. 
CAMo, 191 F2d 363. 29 ALR2d 984 

Ill—Virgilv NewYork.C ASt LR Go.l06NE2d 
749, 347 ni App 281—Selby v Chesapeake A O 
Ry Co, 137 NE 2d 637, 11 III App 2d 393 
Mo—Cassano v Atchison, T ASF Ry Co, 247 
SW2d 786. 362 Mo 1207 

(2) US—Draper v Ene R Go. CAPa. 283 F2d 
233 
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10 U S—Chesapeake A O Ry Co v Thomas, C A 
Va, 198 F2d 783. cert den 73 SQ 387, 344 
US 921, 27 LEd 709—Fugaza v Southern Pac 
Co,CACal,208 F2d 203—NewYork, NH A 
HR Co v Dox.CAMais,249 F2d 372—New 
York Gent R Co v Gaxr, CAWVa, 231 F2d 
433—Heckathorne v Peni^vanu R Co, DC 
Pa. 136 FSupp 824—Chicago A N W Ry Co v 
Rieger, C A Minn, 326 F2d 329, cert den 84 
SQ 1182. 377US 917,12LEd2d 186-Keaton 
V Atchison. T ASF Ry Co, CAIU. 321 F2d 
317—Missoun-Kansas-Texas Ry Go v Heanon, 
CAKan, 422 F2d 1037 

Fla—Martin v Tindell, 98 So 2d 473, cert den 78 
SQ 343, 333 US 939, 2 LEd 2d 334—Lea v 
Atlantic Coast Line R Co, App, 233 So 2d 863 
Mont —Callihan v Great Northern Ry Go, 330 P 2d 
369, 137 Mont 93 

Efidenoe held to raise jury question 

(2) U S —Kansu Qty Southern Ry Co v Cagle, 
CAOkl,229 F2d 12, cert den 76 SQ 697.331 US 
908, 100 LEd 1443 

III—Williams V New York Cent R CO, 84 NE2d 
399, 402 III 494 

11. US—Hartley V Baltimore A OR Co, CAPa, 
194 F2d 360 

12 III^allowiy v Atchison, T ASF Ry Go. 82 
NE2d 372, 333 niApp 372 

15. Ala—Seaboard Gout Line R Co v Whitehead, 
262So2d 732, 288 Ala 305 

Iowa—Wagner v Lanon, 136 NW2d 312, 237 Iowa 
1202 

16. US—Southern Pac Co V Guthne, C A Cal, 180 
F2d 293, adhered to 186 F2d 926, cert den 71 
SQ 614, 341 US 904, 93 LEd 1343 

Ala—Shepherd v Southern Ry Co, 236 So 2d 883, 
288 Ala 30 

Cal —Finley v Southmn Pac Co, 3 Cal Rptr 893, 179 
CA2d424 

Fla —McCailcy v Seaboard Coast Line R Co, App, 
232 So 2d 273 

lU—PenneUv Baltimore A OR Go, 142 N E2d 497. 
13 111 App 2d 433 

Okl—St Louis-San Francisco Ry Go v McBride, 376 
P 2d 214 

Endence held to ruse question for jury 

(1) Penn v Chicago A NW Ry Co, 69 SQ 79, 
333 US 849, 93 LEd 398, reb den 69 SQ 164; 333 
US 873. 93 LEd 417 

(3) Donnelly v Pennsylvaiua R Co, 103 N E 2d 730^ 
412 111 113, cert den 73 SQ 93. 344 US 833, 97 
LEd 663 
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18 US —Stancak v Fenruylvania R Co, supra, n 
3—ShifUer v Pennsylvania R Co, CAPa, 176 
F2d 36S-Webb v Illinois Cent R Go. Ill, 77 
SQ 431, 332 US 312, 1 LEd 2d 303, reh den 
77 SQ 809, 333 US 943, 1 LEd2d 764—Rog¬ 
ers V Missouri Pac R CO. HI. 77 S Ct 439, 332 
U S 321,1 L Ed 2d 313—Widder v New York, C 
ASt LR Co.CAPa. 233 F2d 732—Wantland 

V Illinou Cent R Co, CADI, 237 F2d 921— 
Hoyt V Central RR, CANJ, 243 F2d 840— 
Butler V New York Cent R Co, C Alnd , 233 
F2d 281—Kooker v Pittsburgh A LER Go. 
C A Ohio, 238 F2d 876-Denver A RGWR 
Go V Conley. C A Colo. 293 F 2d 612-Chicigo 
A NW Ry Co V Rieger. CAMmn, 326 F2d 
329, cert den 84 SCt 1182, 377 UC 917, 12 
L Ed 2d 186—Fuhrman v Re^mg Co, D C Pa , 
311 FSupp 782, affd m part, revd in part on oth 
grds, CA, 439 F2d 10 

DC—Woodington v Pennsylvania R Co. CA, 236 
F2d 760, cert den 77 SQ 362, 332 US 97 Dl 1 
LEd 2d 324 

Fla—Lawrence v Florida East Coast Ry Co, App. 
216 So 2d 779 

Ga —Southern Ry Co v Turner, 76 S E 2d 96; 88 
Ga App 49—Southern Ry Co v Cabe, 136 S E 2d 
438, 109 Ga App 432-AtIantic Coast Line R Co 

V Daugherty. 137 SE2d 880, 116 Ga App 438 

Idaho—Sinclair v Great Northern Ry Co, 489 P2d 

442, 94 Idaho 409 

III—Hall v Chicago A NW Ry Co. 123 N E2d 77. 3 
in 2d 135, 30 A L R 2d 661—Olime v New York 
Gent R Cb, 126 NE2d 383. 3 lllApp2d 30^- 
Predovich V New York Gent R Co. 173 N E2d 
38a 31 III App 2d 69 

Ind—Central Indiana Ry Co v Anderson Bankmg 
Co, 240 NE 2d 840, 143 Ind App 396 

Mass—Langway v Tnisteu of New York, NH A 
HR Co. l24NE2dS19, 332 Man 213 

Mo—Hunter v St Louis Southwestern Ry Co, 31S 
SW2d 689 

Tex —Thompson v Brown, supra, n 1—Thompson v 
Gibaon, QvApp, 290 SW2d 303, revd on oth 
grds Sup. 298 SW2d 97, 136Tex 393, levd on 
oth grds 78 SQ 2. 333 US 18,2 LEd 2d 1, reh 
den 78 SQ 238, 333 US 90a 2 LEd2d 197, 
alfd 310 S W2d 564, 158 Tex 231 

Utah—Butz v Union Pac R Go, 233 P2d 332, 120 
Utah 183, reh den 238 P2d 1128, 120 Utah 209 

19 US—Southern Ry Cb v Neeie, CASC, 216 
F2d 772, revd on oth grds 76 SQ 131, 350 
US 77, 100 LEd 60—Snyder v Lehigh Val R 
Go, DC Pa, 143 FSupp 68a revd on oth gids, 
CA,245 F2d 112 

Ill—Knight V Chicago A N W Ry Co. 123 N E2d 
128, 3 lU App 2d 302 

NY-Conkqyv New York Cent R Go.l36NYS2d 
189, 206 Mac 1077 

Evuicnoe held ininfficiait for jury 

US—Detroit, T A IR Co v Beiuung, C A Mich, 
173 F2d 732, oertden70SQ54, 338 US 813, 
94 L Ed 493, and 70 S Q 37, 338 U S 813, 94 
LEd 493-Perkaiki v New York, C A St LR 
Go,CAOhio.2l7F2d 642—AmboUv Suboerd 
Air Line R Co. CAVa. 343 F2d 3a art den 
86 SQ 7a 382 US 831, 13 LEd 2d 73 

Mo—Fitzpatrick v St Louis-San Fraoemo Ry Go, 
300 SW2d490 

20. Cal—Loiy V Southern Pac Go, 277 P2d 423. 
129 C A 2d 439 

Mo—HiU V Terminal R Ass’n of St Louis, 216 
S W 2d 487, 338 Mo S97. cert den 69 S Q 892, 
336 US 962, 93 LEd 114—Brock v Gulf. M A 
OR Co. 270 SW2d827 

21. US—Viront v Wheeling A LE Ry Cb DC 
Ohw, 91 F,Supp 834—Beattie v Monongahela R 
Co, DCPa, 122 FSupp 803-Anderson v El¬ 
gin. J A E Ry Go, CADI, 227 F2d91—Webb 
V nimouCent R Cb.lll.77SQ 431, 332 US 
512, 1 LEd 2d 503, idi den 77 SQ 809. 333 
US 943, 1 L Ed 2d 764—Rogers V Mnsoun Pac 
R Cb,in,77SQ 459. 332 US 321, 1 LEd2d 
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1 LEdZd 366 

28. Ga.—Central of Georgia Ry Co v Clark, 98 
SE2d8S,9SGa.App 325 

30. Cal—Tnnn v Southern Pac Co, 245 P 2d 1083, 
112CA2d2l8 

Fh—Loftm V Joyner, 60 So2d 154 
ni—Rousev NewYork,C ASt LR Co.llONE2d 
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33. US-Armemav Wycr,CANY.210F2dS92 
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Eaidence held uisufficieDt for jury 
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D C —Fitzpatrick v Fowler. 168 F 2d 172 S3 U S App 
DC 229 

Si Ga—Rogers v Bragg, 160 SE2d 217, 117 Oa 
App 295 

52. Mus ^ohns-Manville Products Corp v 
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54. Ky—Behemoth Cbal Co v Helton. 222 SW2d 
845, 310 Ky 810 
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ref no rev err—Lopex v Ely, Civ App, 302 
SW2d9S7 

48. US—Une v Thompson, Mo. 69 SQ 1018, 337 
US 163, 93 LEd 1282, 11 ALR2d 2S2^Beat- 
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lU—Rogenv Elgin. J ft E Ry Go, 123 NE2d 392. 
4lllApp2dlll 


Iowa—Nikolas v Kirner, 73 N W 2d 7. 247 Iowa 231— 
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NY. 228 F2d687 
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Cbnn, 370 F2d323 

Cal —Mortensen v Southern Pac Co. 33 CalRptr 
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34a 240 NC 338 

page 194 

70. US-Palumv Lehigh Val R Co.CCANY. 
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90a 16 LEd 2d 339. reh den 86 Sa 1368, 384 
US 938. 16 LEd 2d 333 
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Mo—White V Atchoon, TASFR> Go,244SW2d 
26, cert den 72 S Ct 648, 343 L S 915, 96 L Ed 
1330-nJancs v llluiois Terminal R Co, 260 
SW2d487, oert den 74 SCt 682, 347 US 956. 
98 L Ed 1101—Hitghes v Terminal R Ass'n of St 
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28. Sammny jndgment 

US—Sheaf v Muineapolii, St P ASSMR Co, 
CCAND, 162 F2d llO-Maaon v New York 
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1 la 28 111 Dec 134 71 111 App 3d 800 
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720 

52. Cal—Vezina v Continental Cas Co, 136 Cal 
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SW2d 303, 363 Mo 147—CJJS criud la Camp¬ 
bell V Preeton, 379 SW2d 337, 362 
Nd) —Gunn v Coca-Cola Botthng Go of Luooln. 47 
NW2d 397, 134 Ndi 130—Pullen v Novak. 99 
N W 2d 16. 169 Neb 211 
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106 Ga App 43—Southern Airways Co v Sean. 
Roebuck ft Co. 127 SE2d 708, 106 GaApp 
613—Georgia Elec Co v Smith, 134 SE2d 840. 
108 GaApp 831—Hunterv A-1 Bonding Service, 
Inc, 164SE2d 246, 118 GaApp 498 
Kan —Stncldm v Panoni Stockyard Co, 388 P 2d 824, 
192 Kan 360 

Ky —^Bingham v Commercial Credit Corp. 330 S W 2d 
427 

Mns —Yazoo ft M V R Go v Denton, 133 So 636, 
160 Miss 8Sa affd 32SQ 141, 284 US 303, 76 
LEd 310 

NY-nJordan v Levy, 223 NYS2d 399, 16 AD2d 
64 

Or—Jones v Howe-lTiompson. Inc, 22 P2d 302, 143 
Or 337—Stubbs v Pancake Comer of Salem, Inc, 
438 P2d 676, 234 Or 220—Reneke v Baker, 474 
P2d 3, 236 Or 473 
Pa—Schnewr v Morand, 78 York 194 

(2) Ga—Ledman v Calvert Iron Works, 89 SE2d 
832, 92 GaApp 733 

Kan —Beggeriy v Walker, 397 P 2d 393, 194 Kan 61 

<3) Oa—Georgia Indus Realty Co v Maddox, 86 
SE2d 628, 91 GaApp 563 
Allegations held insnUlaent 

(1) Ga—Dekk v Southern BeU Tel ft Td Cb. 66 
SE2d 218, 208 Ga 2S4-Robbim Home Imp Co v 
Oiithne, 97 SE2d 153, 213 Qu 138-Greeiifldd v 
Goloiual Stores. Inc, 139 SB2d 403, 110 GaApp 
372—Brunswick Pulp ft Paper Co v Dowhag, 140 
SE2d912. Ill GaApp 123 

La—Dixon v Hemn Tramp Co, App, 81 So 2d 
139—Little V Caterpillar Tractor Go, App, 169 
So 2d 654 

Old—Utabazo v Hnmpty Dumpty Snpennarkets, 
App. 463 P2d 332 

Pa^Wmteia v Pennsylvania R Co, 133 A 486, 304 
Pa 243 

(2) U S —Joyce v Sonthem Bus Luci^ C A Mus, 
172 F 2d 432 

Ga—Gkrkv Amencui Hardware Co, 47 SE2d 909, 
77 OaApp 282 

Idaho—Curtis v Siebrind Bros Circns ft Caxmval Co, 
194 P 2d 281, 68 Idaho 283 
NC—Hoppe v Deeie; 61 SE2d 903, 232 NC 698 
RI—Labonere V Sousa, 143 A2d 283, 87 RI 450 
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67. Allegationi held uantncleat 

La—Jolly v Travders Im Co, App. 161 So 2d 334 

68. Ga-Southem Bdl Td ft Td Go v Dekk, 63 
SE2d 275, 83 OaApp 261. affd 66SE2d 218, 
208 Ga 254 

69. US —Laaieigiie v Nigerian Gulf Oil Co, DC 
Dd. 397FSupp 465 

Ga—Rodgen v Styles, 110 SE2d 582, 100 GaApp 
124 

70. US —Reevei v American Brake Shoe Go, DC 
Mb, 74FSupp 897 

72. NY-Jaooby v Browning, 173 NYS 7. 103 
Mnc 312 

74 Ga—Pnnoe v Bnckdl, 73 SE2d 288, 87 Ga 
App 697 

La—Little v Citerpilkr Tractor Co, App, 169 So 2d 
634 

Allegations held snfllcient 

(2) Other allegatioos 


US—Bass v Hdhburton Oil Well Cementing Co. 
DCOkl, 131 FSupp 680 

Ohio-King V Magsw, 130 NE2d 91, 104 Ohio App 
469 

Allegatioiis held insnlllcieiit 

(1) Bailing V Naylon, 160 NYS 845, 96Miic 563 
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75. Iowa—Thyisen v Davenport Ice ft Cold Stonge 
Cb,112NW 177, 134Iowa749. 13 LRA.NS, 
372 

77 US—Bass v Hdhburton Oil Well Cementing 
Co, DCOkl. 131 FSupp 680 
Goniplaint held insiifllcient Ihr finlnn to allege 
doty owing 

US—Johnson v Weyerhaeuaer Co, DCOr, 189 
FSupp 733 

79. Cd—Hartford Acc ft Indem Go v Tnnaport 
Indem Go, App, 31 CdRptr 168 

Pa—Hagertyv US Steel Oorp and Union Supply Go. 
22 Fay LI 83—Smith v Engineen Limited Pipe¬ 
line Co, 10 Chest 369 

82. US—Landreth v Fhilhps Petroleum Go, DC 
Mo, 74 FSupp 801 

Ak-Chamben v Cagle, 123 So2d 12, 271 Ak 59 

Cal—AlvarezV FdkerMfg Co,41 CdRptr 314,230 
CA2d987 

Ind—CJS fuotad la Ralph J Runer, Inc v Stanz, 
101 N E 2d 428, 432, 122 Ind App 178 


Allegations held eaffieunt 

Ga—Georgia Elec Co v Smth. 134 SE2d 84a 108 
OaApp 831 

RI—Vandal v Contrad Mfg Co, 138 A2d 816, 87 
RI 112 

Denial of amendment held not enor 

ni— Mdvin V Thompson, 188 NE2d 497, 39 Ill 
App 2d 413 

AUegntioai held insnfllcient 

Ga—Georgia Eke Co v Smith, 134 SE2d 84a 106 
OaApp 831 

83. Ak-Chamben v Cagle, 123 So 2d 12, 271 Ak 
39 

Gd—CJS quoted u GolcefTv Sugarman, 222 P2d 
663, 667, 36 Gd 2d 132—Alvanz v Felker Mf^ 
Cb. 41 Cd Rpir 314k 230 C A 2d 987 

Oa —Stapleton v Stapleton, 70 S E 2d 136, 83 Ga App 
728 

84 Ak—Ckmpbdl v Jackaon, 60 So2d 232, 237 
Ak 618-White Roofing Co v Wheeler, 106 
So2d 638, 39 Ak App 662, cert den 106 So2d 
663, 268 Ak 693-Chamben v Cagle, 123 So 2d 
12. 271 Ak 59 

ai—Alvarezv FelkerMIg Go,41 CdRptr 314,230 
CA2d 987 


|.ge3B7 

86. Ak—Waten v Anthony, 40 So2d 3ia 232 Ak 
244 

Oa—Riven v Mathews, 100 SE2d 637, 96 GaApp 
346 

La —Moreau v Landry, App, 303 So 2d 671 

Nev—Peek v Woomack, 192 P2d 874^ 63 Nev 184 

CRuo—Young v Feathecstone Motors, 124 N E2d 158, 
97 Ohio App 138 

Tex—Andenon Fhrmtnre Go v Roden. Qv App. 233 
S W 2d 343, err lef no rev err 

Allegations held lofllcient 

(3) Other matter 

Fk—Mallory v O'Neil, 69 So 2d 313 

Ga—Pope v Seaboard Air Line R Go. 77 SE2d 33, 
88 GaApp 337 

Dl—Irving V Rodriquez, 169NE2d 143, 27 lU App 2d 
73 

N Y —Pbh V Oarkstown Tp, Rockland County, 300 
NYS2d206b 39Misc2d 780 
AlkgataoM heU iaaafllcttnt 

Ga—Parry v Davnon-Paxon Go. 73 SE2d 39, 87 
OaApp 31—Brumwick Pulp ft Paper Go v 
Dowling, 140SE2d 912, 111 GaApp 123 
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93 NC—aemmons v Life Ins Co oTOeonia. 163 
S E2d 761, 274 NC 416 App after lemind 171 
SE2d 87. 6 NCApp 708 

95. Oa—Gilbert v Progreuive Life Ins Co, 53 
SE2d 494, 79 GaApp 219—Colonial Stores v 
Sasser. 54 S E 2d 719, 79 Ga App 604—Fncks v 
Knox Corp, 65 SE2d 423, 84 GaApp S-Jones 

V Dixie Ohio Exp, Inc, 156 SE2d 388. 115 
GaApp 155 

La —Little v Caterpillar Tractor Cb, App. 169 So 2d 
654 

Ohio—King V Magaw, 150 N E 2d 91, 104 Ohio App 
469 

AlkgitiODi held imnfflcieDt 
(2) Other eases 

Fla—Mallory v O'Neil, supra, n 93 
Oa—Baxemore v MacDougald Const Co, 68 SE2d 
163, 85 GaApp 163—Parry v Davison-Paxon 
Co, supra, n 93—Pope v Seaboard Air Luie R 
Co, 77 S E 2d 55, 88 Ga App 557—Rivers v 
Mathews. 100 S E 2d 637,96 Ga App 546-Necht- 
man v Wellington Plaza, Inc, 102 SE2d 57, 97 
GaApp 40 

AllegatHMii held, nifllaeiit 
Oa-nlooes v Dixie Ohio Exp, Inc, App, 156 SE2d 
388 

mass 

97. AUeg rt ioiM held umifBcieiit 

Oa—Parry v DavisoiH-Paxon Go, supra, n 93 

98. Ala—Weston v National Mfts A Stores Corp, 
45 So 2d 459, 253 Ala 503—Cobb-Kirkland Mo¬ 
tor Co v Rivers, Qv, 248 So 2d 725, 46 Ala App 
686, cert den 248 So 2d 730, 287 AU 727 

99. Ala—^Weston v National Mfrs A Stores Corp, 
supra, n 98 

Ga—Cooney v Atlantic Greyhound Corp, 58 SE2d 
559. 81 GaApp 324 

Or—St Clair v Jelinek, 210 P2d 563, 187 Or 151 

2. Fla—Nettles v Thornton, App, 198 So2d 44 

3. Oa—General Motors Corp v Jenkms. 152 SE2d 

796, 114 GaApp 873 

6. AUegiUiOM held nffioent 

(1) NY—Daas v Pearson. 319 NYS2d 537, 66 
Mw;2d95, afid 325 NYS2d 1011 

Allmetmoe held lanlllcient 
(1) Fla—Nettles v Thornton, App, 198 So 2d 44 
Oa—Community Theatres Co v Bentley. 76 SE2d 
632, 88 Ga App 303—Dantos v Community The¬ 
atres Co, 82 S E 2d 26a 90 Ga App 19S-Joidan 

V J C Penney Co, I52SE2d786, 114 GaApp 
822 

N Y —Maxine Gerard, Inc v William B May A Go, 
273 N YS2d 888. 51 Miac2d 711, mod on oth 
grds 281 NYS2d 974, 27 AD2d922 
NC—Clemmons v Life Ins Co of Georgia, 163 
SE2d 761, 274 NC 416, app. after remand 171 
SE2d87, 6NCApp 708 

pi«e389 

7. NC—Oemmons v Life Ins Co of Georgia, 163 
SE2d 761, 274 NC 416, app afler remand 171 
SE2d87. 6NCApp 708 

8. Allegrtioiie held limfllcMBt to niie infer- 

Oa—Community Theatres Co v Bentley, supra, n 6 
Specific eHhorintloB not mc e n y 
NC—Ckmanons v Life Ins Co of Georgia, 163 
SE2d 761, 274 NC 416, app alter remand 171 
SE2d 87, 6 NCApp 708 

12. Oa—Laughlm v Bon Air Hotd, 68 SE2d 186, 
85 Ga App 43 

13. Aicwcr held eeflldeot 

Tenn—East Vollentuie Courts, Inc v Foust, 376 
S W2d 32a 52 Tenn App 449 
AffInMtiTa delMnei 

U S —Porto Rko Gas A Coke Go v Firank Rullan A 
Aasoaales, C A Puerto Rwa 189 F 2d 397 
Mo —Dunn v General Motors Corp, 466 S W 2d 700 
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POrto Rko —Rodrigues v Natonal Cash Register Co, 
35 Porto Rico 606 

18 Pa —Mazza v Berlanti Const Co, 214 A 2d 257, 
206PaSuper SOS 

page 390 

18 Ark—CJS ated in Hutcheson v Clapp, 226 
SW2d 546, 548, 216 Ark 517 

May be pleaded 

NY—Bologna v Battisto, 235 NYS2d 819, 36 
Miac2d297 

19 Neb—Umberger v Sankey, 38 NW2d 21, 151 
Neb 488, reh den 38 NW2d SSI, 151 Neb 525 

WVa—Sanders v Georgia-Pacific Corp, 225 SE2d 
218, 159 WVa 621, disapproving Chenoweth v 
Settle Engineen. 151 WVa 83a 156 SE2d 297 

20. Iowa—Livuigston v Moiarend, 149 N W 2d 8Sa 
260 Iowa 530 

Masa—Engel v Boaton Ice Co. 4 NE2d 455. 295 
Mau 428 

Mo—Coble V Economy Forma Corp, App. 304 
SW2d 47 

Wis—Kearney V MassmanConst Go, 18NW2d481, 
247 Wis 56 

Endence held admunUe ander pi—dingp 

(5) Other matters 

Or—Kuhns v Stsndsrd Oil Go of Cal, Western Oper- 
ationi, 478 P 2d 396, 257 Or 482 

Vananoe held fhtal 

(2) Other esses 

Ky—Shafer v Barfaier. 259 S W 2d 461 
Vananoe held not ihown 
(2) Other inatancm 

Ohio—Bnere v Lathrop Go, 258 N E 2d 597, 22 Ohio 
St 2d 166 
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30. Conn-Banka v Watrous, 59 A 2d 723, 134 
Conn 592, 4 ALR2d 286 

Tex—Stone v Whitt, Gv App. 259 S W2d 923 

Statnte prondug for admlMihility held ndid 

Ala-nAggregate Limestone Go v Robnon, 161 So 2d 
82a 276 Ala 338 

§ 615. Evidence 
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40. Mo—Coble V Economy Forms Corp, App, 304 
SW2d47 

KeaaonaUe care m aelectiag of independent con¬ 
tractor prenmed 

US-Brown v Moore, CAPa., 247 F2d 711, 69 
ALR2d 288, cert den 78 SG 14a 355 US 
882, 2 LEd2d 112 

Operatum of lemce itation hy levee 

NM-Shaver v Bdl, 397 P2d 723, 74 NM 700 

41. Pa-PiUo V Mohan, 81 Montg 221, afld 189 
A 2d 85a 410 Pa 417 

Tenn-Jamn v Ghnton, 241 SW2d 941, 34 Tenn 
App 670 

42. Cal—Woodall v Wayne Steffiner Productions. 
Inc,20aiRptr 572. 201 CA2d800 

Mb—Garnaon v Ryno, 328 S W 2d 557, applying Tex¬ 
as law 

NJ—Sarnav A A PruziekACo. 117 A 2d 30^ 37 
NlSuper 340 

Tex-Traeyv King, Gv App, 249 S W 2d 642 

Contractor and nbcontnetor 

(2) Other matters 

US—Mooney V Stainleii, Inc. CATenn, 338 F2d 
127, cert den 85 SG 1561, 381 US 925, 14 
L Ed 2d 684—Wilson V Nooter Corp, C A N H. 
475 F2d 497,cert den 94SG 116.414US 865, 
38 LEd2d 85, app after lemand 499 F2d 705 
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43 Md—Katz v National Paving A Contracting 
Go. 134 A 2d 29a 214 Md 479 

44 Oa -nl W Starr A Sons Lumber CO v York, 78 
SE2d 429, 89 GaApp 22n-Davu v Childers, 
21SSE2d 297. 134 GaApp 534 

45 Ga—Hallv Cairon, 52 S E 2d 639, 79 Oa App 
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618 
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239 So 2d 358, 256 U 8Sa and 239 So 2d 3Sa 256 
U 855 
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341, 214 Ark 657, 8 ALR2d 261 
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102 SE 2d 667, 97 GaApp 162 
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RI 466 
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So 2d 585, 208 Mm 776 

Wash —Roletto v Department Stores Oarage Co, 191 
P 2d 875. 30 Wash 2d 439 
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Tenn App 427 
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App 403 
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Ala—US Steel Corp v Mathews. 73 So2d 239, 261 
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177So2d 821. 278 Ala 266 
Cal—Doty v Lacey. 249 P2d 55a 114 CA2d 73 
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LehLJ 43a afld 208 A 2d 24a 416 Pa. 569 
WVi-nAmencan Td A Td Go v Ohio Val Sand 
Go.S0SE2d88ai31WVa 736 
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Wi&—Edwards v Cutler-Hammer, Inc, 74 NW2d 
606,272 Wis S4—Skomia v Highway Pavers, Inc, 
1S9 NW2d 76, 39 Wis2d 293—HucLstorf v 
Vince L Schneider Enterpnses, 163 N W 2d 19a 
41 Wis 2d 4S 

Wyo—Blewng v Pittman. 2S1 P 2d 243, 70 Wyo 416 
57. US —Ware v Cu De Navegacion Andes, S A, 
DCVa, IBOFSupp 939 

NY-Stone v Bigky Bras. Inc, 127 NE2d 913, 309 
NY 132—OeSw \ Oty of White Plains, 219 
NYS2d 19a30Miic2d817 
58 US—Kelley v Summers. CAKan, 210 F2d 
665—Pnckett v Hawkeye-Secunty Ins Co, C A 
Kan. 282 F2d 294.83 ALR2d 1224 
Ala —Ridgeway v Sidhvan-Long ft Hagerty, Inc. 98 
So 2d 66S.39 AUApp 341 
Cal—Doty v Lacey, supra, n 56 
La—Nichols Coast Coip v Spell. App. 315 So 2d 
801 

Mobs- Harrington v H F Davis Tractor Co, 173 
NE2d 241, 342 Mass 675 

Ph —Pdinsylvania Smelting ft Refining Co v Dufliii, 
70 A2d 27a 363 Pa 564, 17 ALR2d 1384 

Rebuttal by evidence of borrowing employer’s 
control 

Pa —Phelps V Paul L Bnttoo, Inc, 192 A 2d 689, 412 
Pa 55 

59. US—In re Dearborn Mtnne Service, Ine, CA 
Tex. 499 F2d 263, rah den 512 F2d 1061, cen 
diam 96 set 163. 423 US 886, 46 L Ed 2d 118 

La—MoCutchen v Fruge, App, 132 So 2d 917 
W Vs-Burdette v Maust Coal ft Coke Coip, 222 
SE2d 293, 159 WVa 333 

60. US^Aradt V Mndidl Cadillac Rental, Inc, 
DCNJ, US FSupp S33-Wilaon > Nooter 
Oorp.CANH. 473 F2d 497, cert den 94SCt 
116. 414 US 863, 38 LEd2d 85, app after 
remand 499 F 2d 70S 

Gal—Doty v Lacey, supra, n 56 
La—Benoit v Hunt Tool Co, 53 So 2d 137, 219 La 
380 

N J —Larooca v American Cham ft CaUe Co, supra, 
n 56 

NY—DeSema v Oty of White Plains, 219 NYS2d 
19a 30Miic2d 817 

Pa^Fhoenix Ini Go v McDermott Bras Co, 30 
LefaLJ 435, afltt 208 A 2d 245. 416 Pa 569 

piBe394 

61. US—US V Hull. C A Mass, 195 F 2d 64 
Gkl—Martin v Food blachnery Corp, 223 P2d 293, 

100 Cal App 2d 244 

62. US -Litton v Timvdeii Ins Co, General Aoc 
Fire ft Life Amur Corp, Intervenor. D C La, 88 
FSupp 76 

Ala—Smith v Kennedy, 195 So 2d 82a 43 Ain App 
354^ oertwran denied 195 So 2d 829,280 Ain 718 
Alasfca-Sloui v Atlannc Ridifleld Co, 541 P2d 717, 
Kh gr 346P2dS68 Reh 332 P2dl57 
Gal—Raber v Tunun, 226 P2d 574, 36 Cal 2d 654 
111—Traylor v The Fair, 243 N E2d 30a 101 Rl 
App 2d 268 

lowa-Giant v Younker Bras, 38 NW2d 834, 244 
Iowa 938 

Ky—Home Ins Co v Cohen, 357 SW2d 674 
Ls —Bnsh V Bookter, App, 47 So 2d 77 
Pbrticniftr cjitnutencee 
(1) Mo—Epps V Ragsdale, App, 429 SW2d 798 
(4) Other arcumataaoea 

Tex—Smith v Koenning, Civ App, 398 SW2d 411, 
err ref no rev err 

63. Del—Miller v Wanberg. Super. 190 A2d 27. 6 
Storey 87 

Tenn-AU v John Gerber Go. 252 SW2d 138, 36 
TennApp 134 

Other matters relating to jtreeump’ 
tione m actions for iigunes to third 
persons have been ac|ju±cated 


63 5. Hawaii—Nakagawa \ Apana, 477 P 2d 611, 52 

Haw 379 

Notice of employee*! acta 
Wash—Schmidt v Pioneer United Dairies, 373 P2d 
764, 60 Wash 2d 271 
Comphance with statute 

Ala—Smith v Kennedy. 195 So 2d 82a 43 Ala App 
554, cenioran denied 193 So 2d 829, 280 Ala 718 

Statutory presumptions 

Cal —Foss V Anthony Industries, 189 Cal Rptr 31, 139 
CA3d 794 

64 U S—Mobley v Bethlehon Supply Co. C ATex, 
186 F2d 23. cert den 71 SCt 1002, 341 US 
941, 93 LEd 1368—Tipton v Barge, GANG, 
243 F 2d 531 

Alaska—Maddocka v Bennett, 456 P 2d 433 
Cal—Hale v Farmers Ini Exchange, 117 CalRptr 
146, 42 CA3d 681 

Fla—McArthur Jersey Farm Dairy, Inc v Burke, 
App. 240 So 2d 198 

Md—Globe Indem Co v VictiU COrp. 119 A2d 423. 
208 Md 573 

Mo—Dunn v General Motors Corp, 466 S W 2d 700 
NY—Mendes v Caruto Const COip, 171 NYS2d 
494. 5AD2d 268.op clanfied 178NYS2dS94. 
6 AD2d 673, afid 185 NYS2d 814, 6 NY2d 
729, 158 NE 2d 207 

Old—BdcReynolds v Oklahoma Turnpike Authonty, 
291 P2d 34! 

Wash-Hamm v Camerota. 290 P2d 713,48 Wash 2d 
34—Getzendaner v United Pac Ins Co, 322 P2d 
1089, 52 Wash 2d 61-Davis v Early Const Cb. 
386 P 2d 958, 63 Wash 2d 232 
Wis— Goebel v General Bldg Service Co, 131NW2d 
852. 26 Wis 2d 129 

In action sffnnst master and servant jointly 

U S —Soudieastem Greyhound Lines v MoCafferty, 
CCAKy,169F2dl,ceft den 69 80 136, 335 
US 861. 93 LEd 407 

Snpplymg of Buchine and opentor by detaMtant 
NY—Monmlo v Alhed Stevedores Corp, 183 NY 
S2d 691, 7 AD2d 966. app den 185 NYS2d 
741. 8 AD2d 614 

Matters not reqmring proof 
Ala—Smith v Kennedy, 195 So 2d 82a 43 A]a.App 
554, certioran denied 195 So 2d 829, 280 Ala 718 

65. US-Owenv US,DCNC,2S8FSnpp 121— 
Guillen V KuykendaR CATex, 470 F2d 745 

Anz—Larsen v Armma Brewing Co, 325 P2d 829, 
84Anz 191 

111—Olender v Gottlieb. 101 N E 2d 622, 344 HI App 
332—Paiooe v Meadowmoor Dainei, 190 NE2d 
136, 41 ni App 2d 32 

Iowa—Volkswagen Iowa Oty. Inc v Scott’a Inc, 165 
NW2d789 

U—Martm v Brawn, App. 117 So 2d 665, affid 124 
So2d 904, 240 U 674 

Md—Globe Indem Go v Victill Corp. 119 A 2d 423, 
208 Md 573 

Mo—Bonenbeiier v Sean Roebuck ft Co, App, 449 
SW2d385 

NY-Hackerv Oty of New York. 275 NYS 2d 14«, 
26 AD2d 40a afid 229 NE2d 613, 20 N Y2d 
722, 283 NYS2d46, cert den 88 SO 1436.390 
US 1036, 20 LEd 2d 296 

Ohio-Vcnall v Cornwell, 145 N E2d 136, 103 Ohio 
App 217—Cnukshank v Fhnk Shaman Go, 
App. lS3NE2dS25 

Pa—<rGonnen v Roehro. 137 A2d 325, 391 Pa 52 
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NJ—Falk v Unga, 111 A2d 283, 33 NJSupa 389 
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Mo —GtidiMT V Sunmooi, 370 S W 2d 359 

66. HI—Winston v Sears. Roebuck ft Co, 233 
NE2d 93, 88 111 App 2d 358 

Or—OoMtt v Simonion. 411 P2d 277, 243 Or 16 
SC—Lane V Modem Music. Inc, 136 SE2d 713,244 
SC 299 

Va-McNaU v Spindler, 62 SE 2d 13, 191 Va. 685 


Wa—Finsland v Phillips Petroleiim Co, 204 NW2d 
1, 57 Wii2d 267 

67 US—Owen V US. DCNC, 258 FSupp 121 
m—Bolwin V El Kay Mlg Co, 336 NE2d 502, 32 
lUAppSd 138 

NC—Little V Poole, 182SE2d206, 11 NCApp 597 
Tex—TunneU v Ota Elevator Co. OvApp. 400 
SW2d 781, err ref no rev err 
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68. US—Evans v Hugha, DCNC, 135 FSupp 
555—S Birch ft Sons v Martin, CA Alaaka. 244 
F2d 356, 17 Aladta 23a cert den 78 SO 62, 
355 US 837,2 LEd2d49,17A]aska388-Owen 
v US, DCNC, 258 FSupp 121 

Ala—US Steel Go v Butla, 69 So2d 685, 260 Ala 
190-Solinica of Gulf Coast. Inc v Bnggi, 232 
So 2d 638, 285 Ala 396 

Colo—Cooley V Eikndge, 241P2d 851. 125 Gok) 102 
Conn —V Watrous, 73 A 2d 329, 136 Conn 397 
La—Averette v Travelers Ins Co, App, 174 So 2d 
881 

Mas—Grwr v Thomaison, 182 So 2d 398, 254 Mas 
491 

Nd>—Watte V Zadma. 139 N W2d 29a 179 Neb 548 
NY—Hsekav Oty of New York, 275 N Y S 2d 146, 
26 AD2d 40a afid 229 NE2d 613, 20 NY2d 
722.283NYS2d46,eatden 88 80 1436, 390 
US 1036, 20 LEd 2d 296 

Ohio—Vcnoll V Cornwell. 145 NE2d 136, 103 Olno 
App 217—King V Magaw. ISO NE2d 91, 104 
Ohio App 469—Cruikshank v Frank Sherman 
Co. App, lS3NE2dS25 

Okl-OklahomaRy Go v Sandferd, 258 P2d 604- 
Ehaiv Midwest Marble ft Tde Go. 302 P2d 126 
Or-Goisett v Sunonion, 411 P2d 277, 243 Or 16- 
EUion v Regers Oxut, Inc, 479 P2d 753, 257 
Or 421—Wilkenv Van Smkle; S07 P 2d llSa 265 
Or 42 

Tex—Hudibnigh v Falvic. QvApp, 274 SW2d 94, 
err lef no rev err—Kdly v Green, OvApp, 296 
S W 2d 576, err ref no rev err —Moore v Texas 
Cb, QvApp. 299 SW2d 401, err ref no rev 
err—Rigriiy v Pitna, OvApp, 334 SW2d 837, 
err ref no rev err—Sheflidd v Central F^e^ht 
Lmei; Inc, OvApp. 43SSW2d954 
Wn —Bnummous Gas Cocp v United Mditaiy Sup¬ 
ply. Inc, 230 N W 2d 764, 69 Wu 2d 426 

69. US—Gsnbn v Lanza, DC Ark, 116 FSnpp 
491, afid m part and levd in part on otfa gr^, 
C A. 216 F 2d 808, revd on oth gitb 75 S O 
804, 349 US 408, 99 LEd 1183-McNeUo v 
JohnB KeUy, liic,CAPa,283 F2d96,itatiiig 
Pamsylvaiua bw 

Abika—Sloan v Atlantic Ridifield Go, 541 P2d 717, 
rah gr 546P2dS68,Rdi 552 P2d 157 

70. US—Carroll v Lanza, supra, n 69, afid in part 
and revd m part on oth grdi, CA, 216 F2d 
808, levd on oth gida 75 S O 804, 349 U S 408, 
99 LEd 1183-Owen v US. DCNC, 258 
FSupp 121 

72. Hawan—Abraham v S E Ononto Ganges, 446 
F2d821. SOHaw 628, 639 
Mich—lyusv Booth. 235 NW 2d 6% 64 Midi App 
88 

75 To show inilvidnal putidpntion by cbh 
ployee 

NY—Pope v ZecfcendorfHbldaGorp, 2S2NYS2d 
975. 22 AD 2d 647 

IS, US—Litton v Travebn Ins Go, Gcnersl Aoc 
Fire ft Life Amur Goqi, InterveOor, supra, n 
62r-Kas V Gdketson. supra, n SO 
Cal—Lewis v Gonititution Life Go of Amencs, 215 
P2d 55, 96 Csl App2d 191-Modkr v De Rose. 
App • 2U P 2d 107, heinag dism 
Ga—Davu v ChildoB. 215 SE2d 297, 134 GaApp 
534 

Md—Lewis V Aoedented TrsnqxMt-POnj Expreis, 
Inc, 148 A 2d 783. 219 Md 252 
Vsw—McNaD v Spuidkr, supra, n 66—Bryant v Bara^ 
64 SE2d 741. 192 Va 236-TiuiMr v Burfixd 
Buck Corp. 112SE2d9ll,201 Va 693 
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77. La —Ainyx v Henry A Hall, App, 69 So 2d 69, 
affil in part and revd in part on oth grdi 79 
So2d4S3, 227 U 364 

Mna—Horton v Jonci, 44 So 2d 397, 208 Mot 237, 15 
ALR2d 824—Lovett Motor Co v Walley, 64 
So 2d 37a 217 Min 384 

N J —Kligman v Wilfred Cb ofNewari, 222 A 2d 31, 
91 NJ Super 391 

Va—Alvey v Butohkavitz, 84 SE2d 333, 198 Va 447 

No burden on eontmctor to prove nbcontractor 

U S —douth Garolna Natural Oas Co v Phillipi, C A 
SC,289 F2dl43 

80. US —Peopki Supply, Inc v Vogel-Ritt of Penn- 
Mai^Va. Inc, D C W Va. 173 F Supp 199, revd 
on oth grds, C A, 273 F2d 933-Kifr v Travd- 
enlna Co, CALa,402 F2d 129—In re Deai^ 
born Marine Service, Inc, C A Tex, 499 F 2d 263, 
reh den 312 F2d 1061, cert diim 96 SCt 163, 
423 US 886, 46 LEd2d 118 

Iowa—Miller v WooIiey, lupra. n 56 

La —Benoit v Hunt Tool Co, lupnu n 60—MoCutch* 
en V Fruie, App, 132 So2d 917—Kezeile v 
Hardware Mul Cai Co, App, 198 So 2d 119, writ 
ref 199 So 2d 921, 250 La 918—Umvenal Engi- 
neen ft Builden, Inc v Lafayette Steel Erector 
Gorp, App, 233 So2d 612, writ den 239 So 2d 
338, 236 U 834, and 239 So2d 338, 236 U 
833—Nicholi Comt Corp v Spell, App, 313 
So 2d 801 

Tex—Preduceia Ghemical Co v McKay, 366 SW2d 
220 

Waih—Davii v Eariy Gonat Co, 386 P2d 938, 63 
Waah2d232 

WVa—American Td ft Td Co v Ohio Val Sand 
Go, lupra, n 36 

81. Wash—Pidiler v Paaflc Mechanical Conitruc- 
tors,462 P2d96a 1 WaihApp 447 

82. US—Ware v Ga De Navegnaon Andet, SA, 
DCVa, 180 FSupp 939-Kifrv Travderx Im 
Oo,CAU, 402 F2d 129 

La—Kenrle v Hardware Mut Gaa Go, App, 198 
So 2d 119, wnt ref 199 So2d 921, 230 U 918— 
BaiTM V Service Drayage Co, App, 230 So 2d 
133, application den 233 So2d66,239U 803, 
and 233 So 2d 66, 259 U 806 

WVa—Burdette v Maiat Coal ft Coke Gorp, 222 
SE2d 293, 139 WVa 333 

83. US—Buah Broa ft Go v Hickey, CATenn, 
223 F2d42S 

Ark-RuUyv ArkananU Gaa Go, 243 S W2d 401, 
219 Ark 912—PhiUipa Coop Gin Co v ToU,311 
SW2d 171, 228 Ark 891 

La—Smith v Markham Brown ALL Sanden, App, 
61 So 2d 313 

Mo-Oamaon v Ryno, 328 SW2d 337, applying Tex- 

BB law 

NJ-Jnaenv Sloveiix, 69 A 2d 393, 3 N J Super 447 

SC—CJ& died In Norm v Bryant, 60 SE2d 844, 
849, 217 SC 3a9-Gooper v Graham, 98 SE2d 
843, 231 SC 404 

Tenn—Janatt v Qinton, 241 SW2d 941, 34 Tenn 
App 670—Hendru v City of Maryville, 431 
SW2d 292, 58 Tenn App 457 

Tex—Hamilton v Fhnt, CnrApp, 422 SW2d 483— 
Roland Amocutei, Inc v Pwroe, QvApp, 476 
SW2d738 

86. Tex—Tnqfv King, Qv App, 249 S W2d 642— 
Slallbid V Thomion, OvApp. 420 SW2d 153, 
en* icf no rev err 
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87. US—Union Tank ft Supfdy Co v Kellq^, CC 
ATex, 167 F2d 811, cert den 69 SO 34, 333 
US 827,93LEd 381, reh den 69SCt 232,333 
US 8Ba93LEd 427—Tenyv A P Green Fire 
BnckCb, DC Ark, 164 FSupp 184 

Tcx-BiownavilkNav Diat v Valley Ice ft Fud Go, 
OvApp, 313 SW2d 104-Allen v Texm Elec 
Service Co, Civ App, 330 S.W2d 86a err ref no 
rev err 
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Other matters relating tx) the burden 
of proof on mdependent contractors 
have been adjudicated 

88 5 Barden on independent oontndnr to ihow he 

waa not chargeable with negbgence —Oveiand v 
Kramer, 38 Weit 17 

89 US—Reeves v John A Cooper Co, DC Ark, 
304 FSupp 828 

N J —Khgman v Wilfred Co of Newark, 222 A 2d 31. 
91 NJ Super 391 

Pa—Di Lembo v Owl Cab Co. 103 PL J 223 
Evidenee held admunble 

(1) U S —Quinones v Ui^er Moreland Tp, C A Pa, 
293 F2d 237, on remand, 199 FSupp 758 

Anz—Wdker v Kemieeott Copper Co, 403 P 2d 33a 
1 Anz App 393—Wdker v Kennecott Copper 
Co. 403 P2d 330, I AnzApp 395 
N J —Manon v Pnbhc Service Elec ft Gas Co, 178 
A2d 37. 72 NJ Super 146 

NY—Regan v Eight Twenty Fifth Corporation, 38 
NE2d 489, 287 NY 179 

Pa—Farando v Pitkbur^ Rys Go 97 PittabLegJ 
79 

(2) Ala—Thompson v Havaid, 23S So2d 853, 283 
Ala 718 

Ohio—Newcomb v Dredge. 132 NE2d 801, 105 Ohio 
App 417 

Evideuee held mudmioible 

(1) US—Nelson v Jacksonville Shipyards, Inc, 
CAFla,44QF2d 668 

Cal —Ddgado v W C Oaxm ft Aasocuto, 27 Gal 
Rptr 613, 212 C A 2d 3 

Ind —Tindall v Enderle, 320 N E 2d 764,162 Ind App 
324 

La—Galloway v Employers Mut of Wausau. App, 
286 So 2d 67a a^iIratiQn den, Sup, 290 So 2d 
333 

Mont—Hackley v Waldorf-Hoemer Paper Preducu 
Cb. 423 P2d 712, 149 Mbnt 286 
N J —Sensale v Ap|dikon Dyeing ft Punting Coq> . 79 
A 2d 3ia 12 NJ Super 171—Fandl v Diamond 
AlkaliOo.83 A2d90a 16NJSnper 163 
NC-8piveyv Babcockft Wilcox Co. 141 SE2d 808, 
264 NC 387 

Ohio—Longo V Tabasio, App, 106 N E 2d 387—Bnere 
V LathiopGo.2S8NE2d397,22 0hioSt2dl66 
Utah—Employers' Mut Liabihty Ins Co of Wis v 
Allen Oil CO. 238 P2d 443, 123 Utah 233 

90. Aru—Wdker V Kermecott Copper Co, 403 P 2d 
33a 1 AxuApp 393 

(4) Other evidence 
Evidence held adimMible 

(3) Agreement of employer to be le^xmaible for dam- 
age 

Md—Samson Const Go v Dniaowinkin, 147 A 2d 
43a 218 Md 43a 69 ALR2d 1326 
Mwh—Fhnk v General Moton Corp, 220 NW2d 
641, 392 Mich 91 

Pa—McDonough v US Sted Corp, 324 A2d 342, 
228 PaSnper 268 

Evidence held InbdmMBhle 

U S —South CeiDlua Natural Gaa Co v PhiOipa, C A 
SC. 289 F2d 143 

91. US—Breeding v Maarey, CAArfc, 378 F2d 
171 

Ala—Thompion v Havaid. 233 So 2d 833, 285 Ala 
718 

ai—Skelton V Fbkete, 261 P2d 339, 120 C A 2d 401 
Fla —Forster v Red Top Sedan Service, Inc, App, 237 
So 2d 93 

Ind—Tindall V Enderle, 320NE2d 76a 162 Ind App 
324 

Mich-Henh v Kentfidd Builders, Inc, 189 NW2d 
28a 383 Mich 4ia 48 ALR3d 333 

92. Ill-Fandnch v Allstate Ins Cb. Inc, 322 
NE2d 843. 2S Ill App 3d 301 


Admissibility of evidence m actions 
agamst servants for iiQury to other 
servants has been consider^ 

93,5 Evidence held inedmnadile 
N J —MiUer v Muscarelle, 170 A 2d 437, 67 N JSuper 
303 

96 Ol^ohnaao v A Schilling ft Co, 339 P 2d 
139, 170 C A 2d 318 

Okl—Allnon v Gilmore^ Gardner ft Kuk, Ine, 330 
P2d 287 

Evidence bdd adnimble 
(1) NY-F ft F Embraideiy. Inc v Semce Win¬ 
dow aeaningCO, 142NYS2d80a 
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97 US —ShapuOb Bernstem ft Co v Royal Fhstia 
Gorp.DCNY, 81 FSupp 333 

96. US-Karnowakiv SkdlyOilGo.CAKu, 174 
F2d 770 

2. in— Laiaon v Conunonwealth Edison Go, 211 
NE2d247. 33 III 2d 316 

6. Ala—Alabama Power Co v Smith, 142So2d 22a 
273 Ala 509 

lU —Oundich v Emeraon-Gomatock Co, 164 N E 2d 
312, 24 lllApp2d 13a revd on oth gzdi 171 
NE2d60. 21IU2dll7 

8. US—Karnowiki V Skelly OdCo.CAKaa, 174 
F2d770 

Mass-Shennan v Texas CO, 163 NE2d 9ia 340 
Mass 606 

Mo—Wills V Bdger, 212 SW2d 73a 337 Mo 1177 

9 Ala—LedbetteiHlohnion Co v Htiduni, 103 

So2d74a 267 Ala 438 

Ga—South v Monung News, Ine, 109 S Eld 639, 99 
GaApp 347 

Wii —Barrowa v Leath ft Co of Janesville, 44 N W 2d 
9ia 238 Wb 134 

Evidence held ndinimible 
(1) N J —Trecaitin v Mehony-Thnit Gonat Go. 87 
A2d 349, ISNJSuper 380 

10 Minn —Ahlatrom v Minneapolu, St P ft SS 
MR Co. 68 NW2d 873, 244 Minn 1 

11. Ga—Smith v Poteet. 193 SE2d 213, 127 Oa 
App 733, 63 A LR 3d 1243 
12 Ga—Moms v Consbtntion Pub Co, 67 SE2d 
407, 84 Gn App 816 
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16. Gd—Cildwdl V Farley. 283 P 2d 29a 134 
CA2d 84 

Conn —Banks v Watrons, 39 A 2d 72a 134 Conn S9a 
4 ALR2d286 

20 Mo—Peakv W T OiantGo,408SW2d3a 31 
ALR3d697 

NY—Brown v Great Atlantic ft Pse Tm Go, 89 
N Y S 2d 247, 273 AppDiv 304 

Olden given after act cwnplamad of la a dnai- 
Ue 

Pa—Potter Title ft Ttuat Co v Knox, 113 A 2d 349, 
381 Pa 202, 33 ALR2d 709 
22. Maas —Barrett v Wood Realty Inc, 133 N E 2d 
66a 334 Maas 370 

24, US—Feglea Const Co v McLaughhn Gonat 
Go.CAMoiit,203 F2d637 
Anz—Mmd<Ied v Perkmi. 324 P2d 211, 84 Anz. 74 
Cal-Jbhnson V A ScfaUlmg ft Go, UCalRptr 68a 
194 C A 2d 123—MaeGon v Los Angdea Metro- 
pobtan Tkanau Authority. 48 Cat Rptr 662, 239 
CA2d302 

lowa-Gniit v Yonnker Bras, 38 N W 2d 83a 244 
Iowa 938 

Mmn—Ahlatrom v Mirnieapohi, St P ft SSMR 
Go. 68 NW2d 873, 244 Minn 1 
Md—Jonea v Tenrnnal RR Aa'n of St Loiib, 242 
SW2d473 
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27. Cal — Goneno v Puific Elec Ry. 289 P 2d 116. 
l36CA2d 631 

34. US—Tyndall v US, DCNC 29S FSupp 
448 

Cal —Dillcnback v Oty of Los Angeles, 72 Cal Rptr 
321. 446 P2d 129. 69 C2d 472 
Qrio —DeLong v Qty and County of Denver. S30 P 2d 
1308. 34 Colo App 33a affd , S45 P 2d 134. 190 
Colo 219. 82 A L R 3d 1278, app after remand 
376 P 2d 337 

Mass—Brone v BeluiLofT. 235 N E2d 793, 334 Mass 
102 

39 US—Burney v US, CAOr, 460 F2d 263 
Ala—HowdI V Birmingham Nehi Bottling Co, 101 
So 2d 297, 267 Ala 290 

Ark —Sinclair Refiung Co v Piles. 221 S W 2d 12.213 
Ark 469 

Gil—Dillenbeck v City of Los Angeles, 72 Cal Rptr 
321, 446 P 2d 129, 69 C 2d 472 
Ga—^F E Foitenbeny A Sons, Ine v Malmberg, 102 
SE2d667. 97 0aApp 162 
La.—Station v Travelers Ins Co, App, 236 So 2d 6ia 
writ ref 239 So2d 339. 256 La 837, tpp after 
remand 292 So 2d 289 

Old—McReynolds v Oklahoma Turnpike Authonty, 
291 P2d341 

Tex —Pitchfork Land A Cattle Co v Kmg. 346 S W 2d 
398. 162 Tex 331 

Wash-Smith v Leber, 209 P 2d 297, 34 Wash 2d 611 
40. US—Carroll v Lanza. DC Ark, 116 FSupp 
491, afid m part and revd ui part on oth gr^, 
CA, 216 F2d 808, revd on oth grds 73 SO 
804, 349 US 408, 99 LEd 1183 
U—Bradfoid v Valley Mills. App. 163 So2d 303, 
wnt ref 167 So 2d 671, 246 U 831—Pagitt WeU 
Service, Inc v Sam Broussard, Inc, App, 293 
So 2d 631, wnt ref. Sup, 293 So 2d 817 (two 
cases)—Nichols Const Corp v SpeU. App, 313 
So 2d 801 

Mo—^DeManano v St Louis Public Service Co, 340 
SW2d73S 

F!ur p repon d en m ce 

Mich-Bradley v Stevens, 46 N W2d 382, 329 Mich 
3S6.34ALR.2d367 

43. PAUcofflcar 
O) Other cases. 

Wash—Hayes V Sm, Roebuck A Go. 209 P2d 468, 
34 Wash 2d 666 

K knen t i which mit be ihown to Invoke re- 
^eirfeet enperlor 

US—Owen V US, DCNC, 238 FSupp 121 

44. Cei-Mocfler v De Rose, App, 222 P2d 107, 
hearing diim 

Fla—GJS qaolad at taigth ta Thee V Manor Pines 
Convalescent Center, Inc, 233 So 2d 64, 66 
Or—Moe v Jolly loan, 399 P 2d 23. 239 Or 537 
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45. Tez-S H Kima A Co v Selph, Civ App. 230 
S W 2d 883, err ref no rev err 

49. US—Onmm v Naoonal Homes Acceptance 
Corp, CAlll, 339 F2d 993 
54w U S —Litton V Tkavelen Ins Co, General Acc 
Fire A Lift Asiur Corp, Inteivenor, D C La, 88 
FSupp 76—Fegles Corut Go v McLaughhn 
Gomt Go, auprn, n 24 
Alaika-Maddoeks v Bennett, 436 P 2d 433 
Gal—McNulty v Southern Pac Go, 216 P 2d 534, 96 
Chi App 2d 841—Stoddard v Rheem, 13 Cal Rptr 
496, 192 C A 2d 49—Hardin v Elvitsky, 42 Cal 
Rptr 748, 232 C A 2d 337 

Golo^ A K Const Go v Molton. 390 P 2d 68. 154 
Colo 214 

Fta—Dye v Remhard, App. 183 So 2d 863—Wacken- 
hut Corp v Greener App. 238 So 2d 431 
III—Garrett v S N Nielaen Co, App, 200 NE2d 81, 
49 Ill App 2d 422—Traylor v The Fair, App, 243 
NE2d 30a 101 IIIApp2d 268-Pantaleo v 
Gamm, 243 NE2d 618, 106 HI App 2d 116 


Ind —Carpenter v Campbell, 271 N £ 2d 163, 149 Ind 
App 189 

La —Moore v Blanchard, App 33 So 2d 667, revd on 
oth grds 43 So 2d 399, 216 U 253 
Mo—Dollar v Ozark Engmeenng Co. App, 300 
SW2d 727 

NJ—TooLer v Lonky. 147 A 443, 106 NJ Uw 

110- Gindin v Baron, 83 A 2d 79a 16 N J Super 
1 

NY—Adams V BceU Const Corp, 110NYS2d682 
—Vosv Fisher 249 NYS 2d 777, 21 AD 2d 663 
NC—Salev James, 189 SE2d 333. 13 NCApp 238 
OU —Hodges V Holding, 229 P2d SSS, 204 OU 327 
Patron of bennty parlor 
lowa-Grant v Younker Bros, 38 NW2d 834, 244 
Iowa 938 
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55 US—Garland v Lane-Wdla Co. CATex, 183 
F2d 837—Mobley v Bethlehem Supply Co, CA 
Tex. 186 F2d 23. cert den 71 SQ 1002, 341 
U S 941,93 L Ed 1368—Alabama Credit Corp v 
Deah.CAAla. 417 F2d 133 

Ill—Steveni v Kasten, 96 NE2d 817, 342 Ill App 
421—Fandnch v Allaute Ins Co, Inc, 322 
NE2d 843, 23 lU App 3d 301 
La—Duray v Contmental Ins Co, App, 311 So2d 
491 

Mus —Bourgeou v Rouneau, 43 So 2d 246 
Pa—Bleman v Gold, 246 A 2d 376, 431 Pa 348 
Tex —Commerce Realty Co v McElvey, Ov App, 230 
S W 2d 931, err ref no rev err 

56 US—Ganoll v Lanza, supra, n 4a 116 FSupp 
491, affd in part and revd in part on oth gr^, 
CA. 216 F2d 808, revd on oth grds 73 SCt 
804, 349 US 408. 99 LEd 1183 

ai -Sullivan v Schellinger, 338 P 2d 462. 170 C A 2d 

111— DiUenbeck v Oty of Lot Angeles, 72 Cal 
Rptr 321, 446 P2d 129, 69 C2d 472 

Conn -Lemmon v Paterson Conat Co, 73 A 2d 383, 
137 Conn 138 

Ill —Mclneraey v Hadirodt Const Co. 338 NE2d 
868, 62 HI 2d 93 

La —Spean v Southern Duoount of Shxevqioit, Inc, 
App, 191 So2d 731, wnt ref 193 So2d 326, 230 
La 12—Katz v Em|doywi Group of Ins Compa¬ 
nies, App, 204 So 2d 693 

Mo —Stremnung v Holdcamp Lumber Go, App, 238 
SW2d31 

N Y —Oraolita v H Hyman Drum ft Barrd Corp, 127 
NYS2d 232, 283 AppDiv 686—Manguio v 
Thirty-Thud Equitua, Inc, 142 NYS 2d 23. 286 
App Div 70—Lo Fresb v (jolumbu Stevedoring 
Go. 142 NYS2d 260, aRd 148 N YS2d 437, 1 
AD2d 70a xvarg and app den 149 NYS2d 
273, 1 AD2d 784, affd 134 NYS2d 641, 1 
NY 2d 882, 136 NE2d 714 
Pa —Milligan v Reading Automatic Machme Corp, 33 
Beifcs 12 

Tea-Fhbens loe Go v Komiiki, OvApp, 339 
S W 2d 346, err ref no rev err 
Wn—Rochester Am Ins Co v Plumben Supply Go, 
46 N W 2d 763, 238 Wu 319—Bush v MahDcuch, 
73NW2d 283, 272Wtt 246 

57. Chi—Rodgen v Kemper Coast Co, 124 Gal 
Rptr 143, S0CA3d608 

58. US—Cairoll v Lanza, DCAxk, 116 FSupp 
491, afld ui pan and r^ m part on oth grds, 
CA. 216 F2d 808, revd on oth grds 75 SCt 
804, 349 US 408, 99LEd2d 1183 

Colo—Wamwn^t v Lay, App, 473 P2d 188 
Fla—Florida Crane Service, Inc v Gary, App, 213 
So 2d 50 

Ga—Fhirenoe v Lacy. 152 SE2d 603, 114 (3aApp 
692 

La —Bailey v American Motoruts Ins Co. App 189 
So2d 106 

Ohio—Phoenix Ins Go v Jonathan Woodner Go, 140 
NE2d 390 

Tex—Fabeni loe Co V Kosmaki. QvApp, 339 
SW 2d 346, err ref no rev err—Chickaaha Cotton 


Oil Co v Holloway, QvApp, 378 SW2d 693, 
err ref no rev err 

59 US—Houlihan v Turner Const Co, DCRI, 
139 FSupp 88. alM 240 F2d 433 

Anz—Zevon v Tennebaum, 240 P 2d 348, 73 Aru 
281 

La —Liles v Midwest Piping Co. App. 131 So 2d S8A 
wnt ref. Sup. 152 So 2d 364, 244 U 474 

60 US—Chll arl. Inc v BP Oil Corp. DCMd, 
403FSupp 368,affd mpait,revd mpaitonoth 
gtdi.CA, S54F2d 623.oert den 98SCt 40a 
434US 923, 34 L Ed 2d 280 

Cal—GhklweU v Farley, 283 P2d 294^ 134 CA2d 
84—Shoopman v Pacific Greyhound Lines, 338 
P2d 3, 169 CA2d 848—Hale v Farmers Ins 
Exchange. 117CalRptr 146, 42CA3d 681 
Ind-Miller v Long, 131 NE2d 348, 126 IndApp 
482, Eth den 132 NE2d 272, 126 Ind App 482 
La—Spears v Southern Discount of Shrevepmt, App, 
191 So 2d 731. wcu ref 193 So 2d 326,230 U 12 
Pa—Rubin Bros Waste Go v Standard Equipment 
Go,81 A2d 876. 368 Pa.61 
62 Ala-Thompson v Havard. 233 So 2d 833, 283 
Ala 718 

66 Chi—Anta v Tooegato^ 314 P2d 13a 152 
CA2d837 

Pa—Williams v H E Stoudt ft Son, Inc, 172 A 2d 
278, 404 Pa 377 
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67 US—Carroll v Lanza, supra, n 58, 116 FSupp 
491, affd in part and revd m part on oth gr^, 
CA. 216 F2d 808. revd on oth grds 73 SCt 
804, 349 US 408, 99 LEd 1183—Vandal v Geo 
T McLauthhn Co, DCMan, 132 FSupp 279 

69 US—Chmdl V Lanza, supra, n 58, 116 FSupp 
491, affd u part and revd m part on oth gr^, 
CA. 216 F2d 808, revd on oth grds 73 SQ 
804, 349US 408.99LEd 1183—Vandal v Geo 
T McLauthhn Co, DCMam, 132 FSupp 279 
Cal—Bulow v Dawn Patrol, Truck Ins Exchange; 
Intervenor. 31 Gil Rptr 132, 216 C A 2d 721— 
(jettemy v Star House Movers, Inc, 37 Chi Rptr 
441, 225 CA2d 636—Conner v Utah Const ft 
Min Co, 41 Gal Rptr 728, 231 CA2d 263 
Ill —Leatherman v Schueler Bros, Inc, 189 N E2d la 
40 III App2d 36-^Gamtt v S N Nielsen Go, 200 
NE2d8l.49niApp2d 422—Crabb V Robert R 
Anderwn Co, 232 N E 2d 44, 87 HI App 2d 291— 
Pantaleo v Gamm, 243 N E 2d 618,106 ID App 2d 
116 

Ky—Ernest v Moore; 254 SW2d 347 
Miss—Billups Petroleum Co v Haidm’i Bakeries 
Corp, 63 So 2d 543,217 Mni 24,sug err over 64 
So 2d 764, 217 Mna 24 

Mo—Abel V CampbeU66Exp,Inc, App,378SW2d 
269—Roddy v General Motors Go^, 380 S W 2d 
328 

Mont—Western Foundry, Inc v Matdidi. 433 P2d 
789, ISO Mont 228 

NJ—Oibiltem v Roiemawr Homes, 113 A 2d 353, 19 
NJ 166 

NY-Lowry v R H Macy ft Cb, 119 NYS2d 5 
Pa —Overand v Kramer, 38 West 17 
Term —East Vdlentine Courts, Inc v Foust. App, 376 
SW2d 320, 32 TennApp 449-Dempster Bras, 
Inc V Duncan, 432 S W 2d 902, 61 Tenn App 88 
Tex—Anderson Fhrmtnre Co v Roden, QvApp, 233 
SW 2d 343, err ref no rev err-FabensIceCo v 
Kounski. QvApp, 339 SW2d 346; err ref no 
rev err —Hamilton v Fhnt, Qv App, 422 S W 2d 
495—International Busmem Machines Corp v 
Pearsall, Qv ^ip, 422 S W 2d 737, err ref no rev 


Putiealar matten 

(2) Mich —McDonough v (jcneral Motors Corp. 
201 NW2d 609, 388 Mich 430 

(3) Other matten 

Cal—Brown v Higbee, 1 GalRptr 316, 173 CA2d 
Supp 917—Woolen v Aercoet General Oorp, 20 
Cal Rptr 12. 369 P2d 708,S7C2d407 
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111 —Jackion v John F Beuky Conit Co, 222 N E 2(1 
209, 76 I]lApp2d 282 

lonrn-Oumtino v Weite Co, 147 N W 2d 824, 259 
lowi 1292 

Ky —Whittenbei;g Engineenng A Const Co v Liberty 
Mut Ins Co, 390SW2d 877 
La—Galloway v Employen Mut oT Waunu, App, 
286 Sold 676, a^ication den. Sup, 290 So 2d 
333 

N H —Chalmen v Harm Motors, Inc, 179 A 2d 447, 
104NH 111 

NY-SamofTv Charles Schad, Inc, 269 N YS2d 22. 

49 Misc2d 1039 

Tex—Leonard v Abbott, OvApp, 357 SW2d 778, 
revd, Sup. 366SW2d 923 

70. US—Green v Reynolds Metals Co, CAAla, 
328 F2d 372 

Cal—Preston v Hurtt, 16 CalRptr 860; 196 C A 2d 
781 

Mich—Koch V ProductiOD Steel Co , 73 N W2d 323, 
344 Mich 161 

N J —Sensale v Applikon Dyeing A Prmtmg Gorp. 79 
A2d316, l2NJSuper 171 
N Y —Mendes v Cansto Const Corp. 171 N Y S 2d 
494, 5 AD2d 268. op clarified 178NYS2d 394^ 
6 AD2d 673, afM 183 NYS2d 814, 6 NY2d 
729, 158 NE 2d 507 

Afot haowfedge, etc. 

NY—Malament v LidsLy, 126 NYS2d 331, 283 
App Div 133, applying Maryland law 

71. US—Terry v A P Green Fire Bnck Go. DC 
Ark, 164 FSupp 184—Henley v Wheleas Drill¬ 
ing Go. CALa, 396 F2d503 

Del -Wheatley v H A H Poultry Go, 75 A 2d 702. 6 
Terry 302 

Ky—Shafer V Bartxer, 259 SW2d 461 
La—Bush V Bookter, App, 47 So 2d 77—Leblanc v 
Rpy Young, Ine, App, 308 So 2d 443, wnt den. 
Sup, 313 So 2d 240 

Mich—Koch V Production Steel Cb , 73 N W2d 323, 
344 Mich 161 

NY—Davis V Pitch. 142 N YS2d 801, 286 AppDiv 
949-Qimtv Breaoud Diatnbuton, Inc, 260NY 
S2d 394^ 24 AD2d420 

Ohio-McGfcgor v Heitunan, 129 NE2d 845, 98 
Ohio App 473 

Wh—D eaton v Umt Crane A Shovel Gorp, 61 
NW2d 552, 265 Wis 349 

73. La —Canagio v Globe Indem Go oT N Y, 34 
So2d 290-BndliMd v Valley Mdls. App, 165 
Sold 303, wnt ref 167 So 2d 671, 246 U 831— 
Blanchard v Boh Bras Const Co, Inc, App, 274 

50 2d 852 

NY-Braelon v McEvoy, 353 NYS2d 312, 44 
AD2d 594 

74b Mich—Koch V Production Steel Co, 73 NW2d 
323, 344 Mich 161 

NY—Raaney v Habem Realty Coqi, 110 NYS2d 
496,279 AppDiv 426 

N D —Faraien Home Mut Ins Go of Medelia, Minn 
V OnndFbifcslinpleinentCo,35NW2d315,79 
ND 177 

74. US—Roginsfcy V Rie h aidaon-Menull.Inc,CA 
NY,378 F2d832 

AkL—C 0 Oton Contracting Co v Alabama Gas 
Corp, 133 So 2d 166 

Cblo-Cooleyv Eskndge, 241 P2d 851, 125 Colo 102 
77. US-4lemington Rand, Inc v US.DCNY, 
98 FSupp 334, affd. CA, 202 F2d 276- 
MeCbUimi v Smith, CAHawau, 339 F2d 348— 
Reeves v John A Cooper Co, DCArk, 304 
FSupp 828 

Arfc—Western Aikanaas Td Go v Cotton, 332 
SW2d424,259 Ark 216 

DC—Great A APTeaCo v Avalhe; Mun App, 116 
A2d 162 

Fla—Dmns v Maior Oil Go, App, 164 Sold 558 
Oa-Sehnltt v Pylc; 97 SE2d 558, 95 Oa.App 229 
La—Tenm v McAndrew, App, 246 Sold 235 
Mich—Bndley v Stevens, supra, n 40 


N Y —Vanderhiile v Bennstein, 136 N Y S 2d 95, 283 
AppDiv 290.ain 136 N Y S 2d 349,284 App Div 
1089—Lopez v William J Bums Intern Detective 
Agency, Inc, 368 NYS2d 221, 48 AD2d 643 
Ohio-McGiegor v Heitzxnan, 129 NE2d 845, 98 
Ohio App 473 

78 US-Sun Oil Co V Kneten, CCATev, 164 
F2d 806 

Fla —Lovett v Iverson, App, 139 So 2d 897 
Ohio—Longo V Tabaisob App, 106 N E 2d 387 

79 US —Henley v Whelesi DnUing Co, C A La, 
396 F2dS03 

Tenn-Dempster Bras, Inc v Duncan, 452 SW2d 
902, 61 Tenn App 88 

Tex —J A Robinson Sons, Inc v Ellis, Civ App. 412 
S W 2d 728, err ref no rev err 

80 NY—SkibicLiv Diesel Const CD, 290 NYS2d 
83, 56 Miic2d 953, affe 290 NYS2d 860, 29 
A Did 1030 
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81 US —Dickenon v American Sugar Refining CO, 
CAPa, 211 F2d 200—Doane Agr Service Inc 
V Coleman, C A Tenn, 234 F 2d 40, cert den 79 
S Ct 29—Chamberiin v United Engineers A COn- 
structon, Inc. DCPa, 213 FSupp 841 

Cal—^Wilhains v Faufaaven Cemetery Asa n, 338 P 2d 
392, 52 C 2d 135 

U—Morse v Jones. 65 So 2d 317, 223 U 212 
Mo—Roddy v General Motors Corp, 380 S W 2d 328 
N J —Gibiltem v Roaemawr Homes, 113 A 2d 553 19 
NJ 166 

NY—Butlerv DMW Contracting CD, 142NYS2d 
24. 286 AppDiv 828, afU 132 NE2d 898, 309 
NY 990-Davis v Fitch, 142 NYS2d 801, 286 
App Div 949—Avesato v Paul Tishman Co, 142 
NYS2d 760 

Tex ^AUen v Texas Elec Service Co, Civ App, 330 
SW2d 866, err id* no rev err 
Wb— PiesKrv Siesel Const Go. 119NW2d40S. 19 
WB2d 54-Ood)el v General Bldg Service Co, 
131 NW 2d 832, 26 Wis 2d 129 

Partiodu mitten 
(4) Other matters 

US—Wilaonv Mooter Gorp, C A N H. 499 F 2d 703 
ni—IViiylor v The Fair, App, 243 NE2d 30a 101 
lU App 2d 268 

Ind—Reinhart v Ideal Pure Milk Co. 193 N E2d 653, 
ISSIndApp 338 

La—^Hanover Ins Co v Jacabaon-Young, Inc, App, 
294 So 2d 364—Lyle v National Sur Gorp, App, 
304 So 2d 743, wnt den, Sup, 309 So 2d 341, cert 
den 96 SO 201, 423 US 898, 46 LEd2d 131 
Masa—Miller v Federated Dept Stores, Inc, 304 
NE 2d 573, 364 Mass 340 
N Y —Franodla v 2465 Crotona Ave Gorp, 354 N Y 
S2d 123.44 AD2d 660 

8S U S—Defense Supfdies Corp v Lawrence Ware¬ 
house Go, D C Cal, 67 F Supp 16.afld,CCA, 
16472d 773, set asxic on oth gnls 168 F2d 199, 
vac 69SQ 762,336US 631.93 LEd 931,reh 
den 69 set 1151, 337 US 921, 93 LEd 2d 
1730—Greenberg v Mobil Oil Corp, DCTex, 
318 FSupp 1025 

Ga —Moms v Gonstmitioa Pub Co, 67 S E 2d 407,84 
GaApp 816 

Mbi— Luther McGill, Inc v dark. 146 So 2d 338,244 
Mbs 707 

Mo—Hunter v De Luxe Dnve-In DieatcTS, App, 257 
SW2dZSS 

NY —Kuigsland V Ene County Agr Soc,84NE2d 
38. 298 NY 409,10 ALR2d 1—Seavonev State 
UniveiBty Oonat Fluid. 362 NYS2d 22. 46 
ADZdB93 

Pa-Super V West Ptonn Power Co. 140A2d20; 392 
Pa 159 

Tex ^ A Robuson Sotii, Ine y Ellis, Ov App, 412 
S W 2d 728, err icf DO rev err 
Wash —Langness v Ketooen, 255 P2d SSI, 42 
Wash 2d 394 

Wb— Lee v Jankana. 117 N W2d 614. 18 WB2d 56 
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Efideice lufllcient to ihow oontractee liable 
Or—Gordon Creek Tree Farms, Inc v Layne; 368 
P2d 737, 230 Or 204 

Pa—Byrd v Merwm, 317 A 2d 280, 436 Pa 516 

86 us —Fender \ General Elec Co, DCNC, 260 
FSupp 75. affd, C A. 380 F2d 150 

Tex—Fitzgerald v Andrade, QvApp, 402 SW2d 
563, err ref no rev err 

87 us —Lawrence Warehouse Co v Defense Sup¬ 
plies Corp, CCACal, 164 F2d 773, set aside, 
168 F2d 199, vac 69SCt 762, 336 US 631, 93 
LEd 931, reh den 69 S Ct 1131, 337 US 921, 
93 LEd 1730 

Del—Seeney v Dover Country Club Apartments, Inc, 
Super, 318 A 2d 619 

Oa—Smith v Poieet. 193 S£ 2d 213, 127 Gr App 733, 
63 ALR3d 1243 

N C —Moody v Keney, 153 S E2d 215, 270 N C 614 
Ofaio-KeUy v FDid Motor Co, 139 NE2d 99. 104 
Ohio App 185 

Tex—Texas Elec Service Co v Hoh, QvApp, 249 
S W 2d 662, err ref no rev err —J A Rofamaon 
Sons, Ine v EIIb, QvApp. 412 SW2d 728, err 
ref no rev err 

Wis—^Rogen v Valley Outdoor Theater, 36 NW 2d 
303, 262 Wia 638 

Saboontractor 

N Y—Pohti V Irvmar Realty Coip, 183 N YS 2d 748, 
7 AD2d414 

Fla—HamcLe v McCarty, App, 213 So 2d 475 
Minn —Nicholaa v Hennepin Wheel Goods Co, 58 
NW2d 572, 239 Mmn 269 
Okl-Monm v LoUb, 371 P2d 473 
89. US—Helnu v Smehur Refining Co, CAGa, 
170Fid 289 

Okl—Mistlcioe Exp Senacc, Inc v Qilp, 353 P2d 9 
Wash —Ron v Norton, 221 P 2d 476, 36 Wish 2d 835 
Wyo—Brubaker v Glemock Lodge Intern Order of 
Odd Fellows, 526 P2d 52 

90 Cal —Wdbom v Dalzdl Rigging Go. 5 Cai Rptr 
195, 181 CA2d 268-US Indnstnei; Inc v 
Edmond I Vadnais, Genenl Contractor, 76 Cal 
Rptr 44b 27DCA2d 520 

Colo—Cdwen V Oatman, SlO P 2d 464. 32 Colo App 
171 

Mo—Bonenberger v Scare Roebuck A Co, App, 449 
SW2d 385 

91. Cal—Gettemy v Star House Movers, Ine, 37 
Chi Rptr 441,225 CA2d 636 
La—Landry v News-Stai^World Pub Gorp, App, 46 
Sold 140 

93. US—Sunny Oil Corp v AUbntton, CATex, 
187F2d47S,ich den CA, 188 F2d 751,oert 
den 72 SQ 51. 342 US 828, 96 LEd 626 
N Y—Sodeiman v Stone Bar Asaocuues, 146N YS2d 
233, 208 Miic 864, ifld 159 NYS2d 50; 3 
AD2d680, App den 160NYS2d827,3 AD2d 
755 

UngalSe place to work 

US-Southem Natural Gas Go v Witarn. CABfiaa. 
304 F2d253 

Tex—W R OnmshBW Co v ZoUer, QvApp, 396 
S W 2d 477, err ref no rev err 
94w Ill-Jones v Tometto, 250 NE2d 829, 112 HI 
App 2d 79 

NY—Wolfe V Batoudi.249NYS2d 159. 20AD2d 
950 

9S. US—Balchiidc v Sears, Roebuck A Go, CA 
Wis, 324 F2d 142-nIaniiion v A M Bym Go, 
DCPa. 222 FSupp 475, vac, CA, 330 F2d 
637, cert den 85 SQ 74. 379 US 839 13 

LEd 2d 45—Scott Paper Co v Cooper. C A Ala, 
403 F2d526 

DC—Snodgrass v Cohen. DC, 96 FSupp 292 
NY—Gordonv Pregeet Const Gorp, 110 NYS2d 
209—RaniKiy v Habem Realty Gorp, 119 NY 
S2d 192,281 AppDiv 278, afld 118NE2d825. 
306NY 820 

Pa-Byrd v Meewm. 317 A2d 28a 4S6 Pk S16 
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Endence luppoitMl reidict for employer 
Mm—H ams v Oolf Oil Cbrp, IS7 So2d S5, 247 
Mm 623 

96. Oa—Moon v Geoigia Power Co, 194 SE2d 
348, 127 Ga App 324 

Mm —MmmiPIN Power Co v Brooks, 309 So 2d 863 
Tcnn—East VoUentine Gouiti, Inc v Foust. 376 
SW2d 32a 32 Tenn App 449 
Tex—Houston Natural Gas Gorp v Janak. Ci\ App. 
416 SW2d 484. mod on oth grds 422 SW2d 
139—Stafford v Thornton. Ov App, 420 S W 2d 
133. err ref no rev err 

97. Tez —Allen v Texas Elec Service Co, Civ App, 
330 S W 2d 866, err ref no rev err 
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99 US —Defense Supplies Gorp v Lawrence Ware 
house Go, supra, n 83 

SC—nAllison v Ideal Laundry & Cleanen, 33 SE2d 
281, 213 SC 344 

2 N J —Oibilterra v Rosemawr Homes, 113 A 2d 

353, 19 NJ 166—Mqestic Realty Assoaates, Inc 
V Tou Contracting Go. 149 A 2d 288, 54 NJ Su¬ 
per 419. affd 153 A 2d 321, 30 NJ 425 

3. US—Dushon V US. CAAlaska. 243 F2d 431, 

17 Alaska 243, cert den 78 SCt 413, 355 US 
933, 2 LEd2d 416, 17 Alaska 438 
Anz ^(eber v Chandler High School Diet No 202, 
474 P 2d 852, 13 Am App 133 
Gal —^Williams v Fairhaven Cemetery Aas*n, 338 P 2d 
392, 32 C 2d 135—Gibiltem v Rosemawr Homes, 
113 Aas'n. 338 P 2d 392, 32 C 2d 135 
NJ—Widciak V National Elec Products Corp, 168 
A 2d 442, 66 NJSuper 64—Manon v Public 
Service Elec ft Gas Go, 178 A 2d 57, 72 NJSu¬ 
per 146 

There are other cases, relating to 
independent contractors, in which the 
evidence has been held to be insuffi- 
cient” 

3 J. Efideace bdd famfllociit to sustain ver¬ 

dict for plalatiff 

NY—Pblitiv Iivmar Realty Gorp, 212 NY S2d 444, 
13 AD 2d 469, motion den 217 N Y S 2d 1016,13 
AD2d6S3 

faGompetaaca of contractor 
Alaska-Matanoika Elec AasTn v Johmon. 386 P2d 
698 

NiitfiiTf of co n tract o r 
N Y —Foran v Marsh ft McLennan, Inc, 288 N Y 
S2d317.29 A2d 857 

4. US—SunrayOilGorp v AlIbntton.CATex, 187 
F2d 475, idi den C A, 188 F2d 731, cert den 
72 SO SI. 342 US 828, 96 LEd 626-Doniie 
Agr Seivioelnc v Goleman, C A Tenn, 234 F 2d 
4aceit den 79SQ 29.338US 818.3LEd2d 
60 

Odo-Milner Holds. Inc v Spangler. 321 P2d 625, 
137 Colo 111 

SC-Tinsley v Ervm Co, 216 SE2d 17a 264 SC 
487 

Tex—H L Bnller ft Son v Walpole. QvApp, 239 
SW2d6S3, err ref no rev err 

5. US—Lewis V WatatanftCo.Inc,CAFln,487 

F 2d 617 

Mnsi^Pndien v Boston Honsnig Authonty, 308 
NE2d 467, 364 Miss 694 70 ALR3d 1106 
a. Mm— CJJB.crind la Hobbs V Intemntional Paper 
Co, 203 Sold 488, 490—Powdl v Masonite 
Gorp, 214 So 2d 469 

Wash—CJJS dlnd 1m Smith v Leber, 209 P2d 297, 
301, 34 Wash 2d 611 

7. US—Houlihan v Tamer Const Go. DCRI, 
139 FSupp 88. afW 240 F2d 43S-Watland v 
Wahon, CLAAik, 410 F2d 1—National Com- 
premor Carp v Carrow, CAMo, 417 F2d 97 
Ala—Sibley v Adams, Qv, 324 So 2d 287, 56 Ala 
App, 372, cen den 324 So 2d 291, 295 Ala 121 


Csl-De La Torre v Valenzuela, 228 P2d 13. 102 
Cal App 2d 586—Williams v Stauffer Chemical 
Co. 304 P2d 141, 146CA2d 322—De Rosier v 
Crow, 7 Cal Rptr 54a 184 C A 2d 476-Conner v 
Utah Const ft Mm Go. 41 Cal Rptr 728, 231 
CA2d 263 

Colo —Wainwnght v Lay. App. 473 P2d 188 
DC—LeGrand v Insurance Co of North America, 
App. 241 A 2d 734 

Fla—Florida Crane Service, Inc v Cary, App, 215 
So 2d 30 

III -Hamilton v Family Record Plan, Inc, 217 N E 2d 
113, 71 Ill App 2d 39 

Ind-Armstrong Cork Co v Maar, 112 NE2d 24a 
124 1ndApp 103 

Ky —Ambrasius Industries, Inc v Adams, 293 S W 2d 
230 

La —Lynch v Culpe^ier, App, 96 So 2d 516—Mah 
feuz V United Broth of Carpenters and Jomen of 
Amenca-Local Union No 403, App, 117 So 2d 
293 

Minn —Orchard v Northwest Airlines, 51 N W 2d 645 
236 Mum 42—Fox v Morse. 96 N W 2d 637, 235 
Minn 318 

N J —Reid V Monmouth Oil Co, 126 A 2d 368, 42 
NJSuper 335 

N M —McCauley v Ray, 453 P 2d 192, 80 N M 171 
Ohio—Combs v KobackerStores, Inc. 114NE2d447 
Old—Fletcher v Meadow Gold Co. 472 P2d 885 
Pa —Lancaster v Reckard, 19 Fay L J 137—George v 
Nemeth. 233 A 2d 231, 426 Pa 331 
Tex—TG ft M Drilling Co v Keish, GvApp, 293 
SW2d466 

Va-Stevens v Ford Motor Co. 309 SE2d 319, 226 
Vb 415 

Wash—Langness v Keionen, 235 P2d SSI, 42 
Wash 2d 394 

Wis —SkomiB V Highway Pavers. Inc. 159 N W 2d 76, 
39 Wii2d293 

8. US -Dugas V National Aircraft Gorp, D C Pa, 
310 FSupp 21. vac in part on oth g^, CA, 
438 F2d 1386, on remand, DC. 340 FSupp 324 
Cal —Davia v Milligan, 333 P 2d 167, 166 C A 2d 404 
Idaho—Mercer v Shearer, 374 P 2d 7ia 84 Idaho 336 
Iowa—Volkswagen Iowa Qty, Inc v Scott’s Inc, 165 
NW2d 789 

La—James v Lykes Bros SS Co, App. 175 So 2d 
444, application den 178 So 2d 633, 248 U 358 
Mas—Sdvia v Woodhouse, 248 NE2d 26a 356 
Mass 119 

Mm —Byrd v Masonite COrp, 67 So 2d 724,218 Mm 
731 

NY—Monarty v W T Grant Co, 155 NYS2d 
218-Olesker v Socony Mobil Oil Co. 262 NY 
S2d 181. 24 AD2d606 

Ohio—McDougall v Glenn Cartage Go, 160 NE2d 
266, 169 Ohio St 522 

SD—Westre v De Buhr, 144 NW2d 734. 82 SD 
276 

Term —Pulaski Housing Authonty v Smith, 282 
SW2d213, 39 Tenn App 213 
Va—Sam Finley, Inc v Waddell. 151 SE2d 347, 207 
Va 602 

9 US—Nyberg v Montgomery Ward ft Go, DC 
Mich, 123 FSupp lia motion den, 123 FSupp 
599—Gullett v Be^ Shell Homes, Inc of Tenn, 
CAMm, 312 F2d 58-Greenbeig v Mobil Oil 
Gorp, DCTex, 318 FSuf^ 1025—Vancouver 
Plywood Co, Inc V National Auto ft Cu Ins 
Go, DCU. 387 FSupp 311 
Fla—Lovett v Ivenou, App. 139 So2d 897 
La—Butcher v Gulf Ins Go, App, 293 So2d 43 
Okl—nA K McBnde Const Co v Arkhoms Sted 
Erechon Cb. 348 P2d341 

Wash-Baxter v Momingside, Inc, 521 P2d 946, 10 
Wash App 893, 82 A LR3d 1206 
Wb—S mith V Beiuamin, 53 NW2d 619, 261 Wu 
548 

10. US—In re Dearborn Manne Service; Inc, CA 
Tex. 499 F2d 263, reh den 512 F2d 1061, cert 
dBm 96 SQ 163, 423 US 886; 46 LEd 2d 118 


Colo—Rocky Mountain Bridge Go, Inc v Mamn K 
Eby Const Cb. App, 343 P2d 1288 
La—Ldilanc v Roy Young, Inc, App, 308 So 2d 443, 
wnt den, Sup, 313 So 2d 240 
Mali—^Harnngton v H F Divb Tractor Go, 173 
NE2d 241, 342 Mass 673 

Mich —Henning v Riegler Water Wdl Dnifang, Inc, 
103 N W 2d 429, 360 Midi 288 
N Y —Moore V Newport Quarries, 140 N Y S 2d 202, 
285 AppDiv 640 

NC-Hodgev McGuire. 69 S E 2d 227, 233 N C 132 
Or—Hall V Coming. 427 P2d 105, 247 Or 33 
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11 US —Lebeck v Willum A Jarvu, Inc, DCPa, 
145 F Supp 706, affd in part and revd m part, on 
oth grds. CA. 250 F2d 285 
Minn —Nepstad v Lambert, 30 N W 2d 614,233 Minn 
1 

Neb—Kenler v Bates ft Rogen Const Co, 30 
NW2d 533, 133 Neb 40 

NY—Mondl v Intematioiial Business Machines 
Corp, 363 N YS2d 657, 47 AD2d 637, motioa 
den 331 NE2d 699, 36 N Y2d 868, 370NYS2d 
924, affd 346 N£2d 548, 38 NY2d 888, 382 
NYS2d747 

Okl—Leach v HaU, 418 P 2d 630 

13 La—Galloway v Employers Mut of Wausau, 
App, 286 Sold 676, application den. Sup, 290 
Sold 333 

14 Mo—Hopkins v J I Case Go, 293 SW2d 
402^Duke v Thomas, App, 343 SW2d 656 

Pa—Howard v Zaney Bar. 85 A 2d 401, 369 Pa 133 
Tex —Hudiburgh v Palvic, Qv App, 274 S W 2d 94, 
err ref no rev err 

17 Mo—CIS cited la Linam v Murphy, 232 
SW2d 937, 943, 360 Mo 1140-CJS oted in 
Rosser v Standard Mining Company. 312 S W 2d 
106, 110 

20 US—Paleockresasv Garcia, CANY, 183 F2d 
244—White Auto Stores v Reves, C A N M, 223 
F2d 298—Employers' Liahihty Asiur Corp v 
Butler, CAU, 318 F2d 67—Norton v Railway 
Exp Agency. Inc. C A Pa. 412 F2d 112—Barroa 
V LouBBana Conit Materials Go, C A La, 465 
F2d 1157 

Ala—Roberson v Hams, Qv, 233 Sold 96, 45 Ala 
App 33'» 

Anz—Farm-Aero Service Inc v Henning Produce 
Inc, 332 P 2d 181, 23 Anz App 239 
Ark—Phillips v Graves, 243 SW2d 394, 219 Ark 
806—Life ft Cis Ins Go of Tenn v Padgett, 407 
SW2d 728, 241 Ark 333 

Cal—Pntchard v Gilbert, 236 P2d 412, 107 C A 2d 
1—Bonetti V Double Play Tavern, 274 P2d 751, 
126 C A 2d Supp 848-CBldweU v Fatfey, 285 
P2d 294^ 134 CA2d 84—De Racier v Crow. 7 
CalRpCr 34a 184 C A2d 476-Mereado v Hoe- 
fler, 11 Cal Rptr 787. 190 C A 2d 12—Eye v 
Kafer.Inc.lOCalRptr 841,202 C A 2d 449—Bil¬ 
low V Dawn Patrol, Truck Ins Exdiange; Inter 
venor. 31 Cal Rptr 132, 216 C A 2d 721 
Colo—Wamwnght v Lay, App. 473 P2d 188 
Conn -Banks v Watrous, 73 A 2d 329, 136 Conn 397 
FU—N ft B Cbrp v Hughes. App, 170 Sb2d 101 
Ga—Southern Airways Go v Sears, Rodxick ft Go, 
127SE2d 708. 106 Ga App 615 
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Okl-S H KreaftCo v Maddox, 203 P2d 706, 201 
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Or— Wour v Du Pins, 378 P2d 707, 233 Or 317 
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Conn Sup 17 
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US—Puget Sound Tncuon, Light A Power Co v 
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SW2d313 
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on employer in ordinary course of eventt — 
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Co. Inc. 405 NE2d 1162. 40 UlDee 7a 84 
niApp3d 836 

Maas—Bany v Waahbum-Garfidd Go, 265 NE2d 
378, 358 Mam 810 

NY—Coleman A Moms v Piaciona, 107 NYS2d 
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3. US—Standard Brands Inc v US Pnitition A 

Packaging Corp. DCWu 199 FSupp 161—Re¬ 
public Syitems A Progrunming, Inc v Computer 
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60. US—Koehler v Cummingi, DCTerni, 380 
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N J —Amatrudi v Watson, supra, n 16 
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661 Fkndmgi 
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§ 628 -Damages 

67 U S—Fredendc Qmsid ft Co v Marshal Leeman 
ft Co. DCNY. 326 FSupp 1043 
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N Y —Anthony v Oeorge T Bye, Inc, supra, n 61 

§ 629. Intimidation, Coercion, or 
Violence to Prevent Service 

73. Oa-Straynarv JackW Harr«Go.258 SE2d 
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SE2d 815, 223 Oa 468, on rmsnd 168 SE2d 
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Puticiilar octi hdd not actionable 
(4) U S —Avms V MoU, D C Pa, 610 F Supp 308, 
affd 774 F2d llSa two cases 
III—Feeley v McAulifle^ 80 NE2d 373, 335 lUApp 
99 

Mich —Oreen v Lundquist Agency, Inc, 140 N W 2d 
373, 2 Mich App 488 

Pa —Angiolillo v Amalgsmated Qothuig Workers of 
Amenca, 23 PaDist A Co 511 

79 NC—CJjS quoteduBeanev WeunanCo, 168 
SE2d 233, 235, 3 NCApp 279 

80 Ark—Mammv Funderburk,446 8 W2d 543,247 
Ark 521 

Or—Campbell v Fbtd Industnea, Inc, 546 P2d 141, 
274 Or 243, 84 ALR3d 1093 

Contracts tcmnnahle at wiU 

(2) Other statements 

Oa—King V Sdiaeflhr. 134 SE2d 819, 115 OaApp 
344, mod on oth gids 155 SE2d 813, 223 Qa 
468, on remand 168SE2d911, 119 OaApp 735, 
app after remand 181 SE2d TOa 123 OaApp 
331 

82 Ari—Mason v FUndeAurk, 446 S W 2d 543. 247 
Ark 321 

87 Ala—Knox V Moskins Stoics. 2 So 2d 449, 241 
AU 346 

88. Tex—Aikins, Inc, v Sparks, Civ App. 56 
SW 2d 279. err icf 

page 436 

90. US —N LRB V IntemationBl Broth of Team 
iten. Chaulfenis, Watchouasinen and Helpers of 
Amenca. Local 182. Ubca. NY. and Vienuty, 
AFL.CA.228 P2d83 

Mns-Reeves v Scott. 87 NE2d 833, 324 Mam 
394-5aUivui v Barrows* 21 NE2d 273, 303 
Mam 197 

NY—Bankv Fisher,94 NYS2d 346b 197 Miic 493 
Okl—Tsaicab Driven' Local Umon No 889 v Pm- 
man, 322 P2d 139 

Ho we ver, service of unsyned wage aangnment hdd 
actxmable 

III—Holmei V Union Hboae Fbnuihiiigi Go, 149 
NE2d451. 17UApp2d288 
93. US—McNomar v Baltimore ft OCTR Co, 
CAliid. 254 F2d717—Sedey V Brotherhood of 
Pamters, Decocaton and Paper Haugen of Amu- 
ica,CAAla, 308 F2d52 

Okl—Tamed! Dnyefi* Local Union No 889 v Pitt¬ 
man, 322 P2d 133 

Tenn—Dukes V Bratherhood of Psinleii; Decoraton ft 
Faperhangen of America. Loed Umon No 437, 
233 SW2d7. 191 Tbm 493. 26 ALR2d 1223 
Wa—Hanson V Oiand Lodge of Broth of Locomotive 
nremcn and Engmemen, 120 NW2d 716b 19 
Wii2d480 

96. US—TVe V Fttikebton, DC Maas, 160 FSupp 
666 

98. Dl—Fbdey v McAnldR^ 80 NE2d 373. 335 
DlApp 99 

N Y -Bank v Fteher, sapm, n 90 
NC-Simih V Fbid Motor Go. 221 SE2d 282. 219 
NC 71, 79 ALR3d651 

PiM®637 

8. Oa—Fttlierv J C Penney Go.lnc, 219 SE2d 
626b 133 OaApp 913 

10. Tez-Sakowite; Zne v Steck, 669 SW2d 105 

§ 681. — Actiong 

16. Old—Oultonv Oklahoma Tin ft SopidyOo. 67 
P2d 27. 180 Okl 39 
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Page 437 


18. U S —C J S ated m Loughrey v Landon, D C 
Pa, 381 FSupp 884. 886 

19. Arfc—Maion V Funderburk, 446 S W 2d 543, 247 
Ark 521 

22 US--Hopperv Lennen & Mitchdl, DCCal, 52 
F Supp 319. afTd in part and revd in part on oth 
grds, CCA. 146 F2d 364. 161 ALR 282 

Gomplauti held lufllcient 
Ga—Godwin v Weatbeny, 202 SE2d 402, 231 Ga 
492. app after remand 224 S E 2d 76, 137 Ga App 
394, app after lemand 253 SE2d 804, 149 Ga 
App 228 

NY—BankV Fkhcr. 94 N YS 2d 346, 197Mise 493 
Tenn—Dukeiv Brotherhood of Famten, Decorators A 
Pfeperhanfen of Amenca, Local Union No 437, 
235 SW2d 7. 191 Tenn 495, 26 ALR2d 1223 

Complfliiit held InsiifllcieBt 
US—Foltz V Moore McCormack Luies, CANY, 
189F2dS37,oen den 72SQ 106, 342 US 871, 
96 L Ed 655 

Ga^Fbnk v Baldwin, 53 S E 2d 733, 80 Ga App 177 
NJ—Miller V US Rubber Cb, 61 A 2d 241, 137 NJ 
Uw 682 

SC—Bowen v Bncklayen, Masons and Plasteren, 
Intern Union of Amenca, 80 S E 2d 343, 225 S C 
29 

pige438 

28 US —Smith v Ford Motor Go. 221 SE2d 282, 
289 NC 71, 79 ALR3d 651 

Wrtngftd diiduvse 

(2) Other eases—Yale v J L Hudson, 14 NW2d 
532, 308 Mich 657 

Proof of employment contract 
N Y —Steward v World-Wide Automobiles Corp, 189 
NYS2d S4a 20 Misc2d 188 

29. R1 —Savard v Industrial Trades Union of Amer^ 
iea.72A2d 660L76Rl 496 

Endcnee held edmunUe 

(1) Fa— Eddyside Co v Sediel, IS A 2d 691, 142 
Fa Super 174 

Efldence hdd madmieilhle 
Pa —Eddyside Co v Sabd. supra 

30. Rl—Savard V Indnitnal Trades Union of Amer¬ 
ica, supra, n 29 

Evidmwe held safBcMiit 

(1) US—American Sur Co v Schottenbauer. CA 
Minn. 257 F2d6 

Akkm-^Long v Newby, 488 P2d 719 
Ga^-^King v Sehaeflhr, 181 SE2d TOOL 123 OaApp 
331 

(2) Or—Gsinpbcfl v Ford Industries. Inc, 546 P 2d 
141, 274 Or 243, 84ALR3d 1093 

Erldencc hdd limfllcwiit 

(1) Cal—Beckner v Sean. Roebuck ft Co, 84 Cal 
Rptr 315.4CA3d 504 

Old—Amencan Federation of SmdCer Workers, Feder¬ 
al Labor Union No 21,538, v Kyrk. 187 P 2d 239, 
199 0kl 464 

Tex—Zimmcrnian v Oiandlonu Civ App, 206 S W 2d 
843 

(3) McGnw V Hash, 51 SE2d 774, 132 W Va 127 

(4) Other mailen 

Mieh—Yale v J L Hndson Co, 14 N W2d 532. 308 
Mich 657 

31. Rl—Savard V Indnstnal Trades Union of Amer¬ 
ica. wpra, n 29 

32. Queftlons of fhct 

(1) Oa—King V Sehaefter, 154 SE2d 819, 115 Ga 
App 344, mod on oth gids 155 SE2d 813, 223 Gt 
468, on remand l68SE2d 911, 119 Ga App 735, app 
after remand 181 SE2d TOOL 123 OaApp 531 
Mwh—Yak v J L Hudson Co. supra, n 30 
Pa—Eddyside Co v Sahel, aipia, n 29 
Evidence held luflldent fbr jnry 
Ala —Brotherhood of Locomotive Rremen and Engine- 
men v Hammett. 140 So2d 832, 273 Ala 397 


§ 632. -Damages 

page 439 

33 US —Allison v Amencan Airhnes, DCOLI, 112 
FSupp 37 

N J —Kuzms v Millinery Workers Union, Local No 
24, 99 A 2d 833, 27 NJ Super 579 

Interefta and coats 

Maas—Sullivan v Barrows, 21 NE2d 27S. 303 Maa 
197 

Tenn —C J S quoted at lemth u Doles v Brotherhood 
of Painters, Decorators A Papcrfaugers of Amer- 
ics, tywai Union No 437, 235 SW2d 7, 10, 191 
Tenn 493 

35, Mass —Sullivan v Barrows, supra, n 33 
Rl—Savard v Industrial Trades Union of Amenca, 
supra, n 29 

43. RI —Savard v Industrial Trades Union of Amer¬ 
ica, supra, n 29 

44 Ala —Bnaherhood of Locomotive Firemen and 
Engmemcn v Hammett, 140 So 2d 832, 273 Ala 
397 

45. Amoont held not excesnve 
Rl—Savard v Induitnal Trades Umon of America, 
supra, n 29 

§ 636. -Evidence 

page 442 

98. Evidence held Insufficient 
III—People V Lautzenhiser, 115 NE2d 532, 351 ID 
App 508 

§ 638. Intimidation or Coercion of 
Servant 

4 US—Thornhill V State of Alabama, US Ak, 60 
SO 736, 310 US 88. 84 LEd 1093 
Ala—Ruaell v litternational Union, Umted Auto, 
Aircraft ft Agr Implement Workers of America, 
CIO, 64 So 2d 384, 238 Ala 615 

Pmticalar stntutes constned 

Va—McWhorter v Com. 63 SE2d 20, 191 Va 837 

5. Va —McWhorter v Com, supra, n 4 

8 Va —McWhorter v Com, supra, n 4 

9. Neb —Duuel v Sute. 284 N W 321, 133 Neb 811 

13. US -Thornhill v State of Alabama, supra, n 4 

Or-Stme v Smith, 188 P2d 998, 182 Or 497 

Failure to allege the names of the 
employees interfered with is fatal*’* 

15.1 lU—Peopk v Lautzenhiser, 115 NEld 552. 
351 lU App 508 

16. Vs—McWhorter v Com, supn. n 4 

17. Evidence held sufflcieiit 

Va —McWhorter v Com, supra, n 4 

§ 639. Bribing Servant with Intent 
to Influence Hin Relation 
with Master 

Library References 
Master and Servant ^842 et 
seq 

m443 

19 NY—Peopk v JsoobiL 130 N£2d 636, 309 
NY 315 

EvUence held insnfllcieit 
NY—Peopk V Jacobs, 130 NE2d 630, 309 NY 313 
Stntnte held inapphcablc 
NY—Peopk V Levy. 128 N Y S 2d 275, 283 App Div 
383—Schiff V Kuty, 194 NYS2d 695. 22 
Miscld 786-People v Sdigman, 313 NYS2d 
593, 35 AD2d 591, ifftl 270 NE2d 721. 28 
NY2d 788, 321 NY52d 901, resrg den 272 


N E 49a 29 N Y 2d 514i 323 N Y S2d 982, app 
after remand 400 NYS2d 187, 60 AD2d 638 

20. NC—CJS qwrtad u State v Brewer, 129 
SE2d 262, 283, 258 NC 533. 1 ALR 3d 1323, 
app dism 84Sa 72. 37SUS 9. 11 LEd2d40 

21. N Y-June Fabrics v Ten SueFashiona, 81 NY 
S2d 877, 194MISC 267-CJS atednSbemm v 
A Black ft Co, 240 NYS2d 622, 624. 19 
AD2d 596 

9988 448 

MASTITIS 

5, US—Kauftnan v Van Santen, C ASD, 696 F2d 
81, 82 

5 US —^Kauftnan v Van Santen, C ASD, 696 F2d 
81, 82 

MASTURBATION. 

7 Pa—CJ.S qnolad ■ Commonwealth v Gary, 163 
A 2d 696. 697, 193 Pk Super 111 
Af raftmng to lelf-defikment, aelf-dcgradatioa or 
self-pollution —Commonwealth v Gary, 163 A 2d 696. 
697, 193 Pa Super 111 

Neither masturbation nor solicitation to commit as 
misdemeanors see Obscemty § 3 

Smnlarly defined 

(1) To perfisrm masturbation of (self or paraive sub¬ 
ject), to pnetioe leiual idf-gntilication, production of 
an orgasm by exatatmn of the genital organs, as by 
manipulation or ftictioii, without heteroiexnal mter- 
courie —Commonwealth v Gary, supra 

MATERIA. 

Matena medtea 

The term is also defined as meanmg 
the study of the properhes and uses of 
drugs *’ * 

15.1 Anz —Kuts-Cheraux v Wilson. 229 P 2d 713, 
716, 71 Anz 461 

MATERIAL. 

Ae a Noun 
pege449 

26. Similarly defined 

(3) "Materials'’ is the substance of which anything is 
composed or may be made, it consists of matter, of a 
physical nature, component or contnbotory matter or 
substance, that of or which any corporeal thing is or 
may be constituted, made, or done, as, the matenab of 
the sod or of dBrategrated rocks Matenab may arise 
finom esrthibnned aubstanoes—^Terteling Bros v Olsn- 
der, 85 NE2d 379, 383, 151 Ohio St 236 

(4) “Matenab” are basic matter ftom udiidi whok or 
greater part of somethmg physical is made 

Ark—Albtate Ini Co v Martens. 633 SW2d 715, 
716. 5 AilcApp 157 

28 Tex—Ferrous Products Co v Gulf Stales Tnd- 
mg Co, 332 SW2d 3ia 313. 160 Tex 399 

30 Sunilarly defined 

(1) “Material" is aomething that goes into and be¬ 
comes a part of the finished atnictare, such as lumber, 
nub, glao, and hardware which u necessary to the 
completion of the building—D H Overmyer Ware¬ 
house Go V W C CkyeftCo, 157 SE2d 68, 72, 116 
GaApp 128 

31 Mich-C J S ated u KMH Equipment Go V 
Chas J Rogeir Inc, 305 NW2d 266. 267. 104 
Mich App 563 

page 450 

Phrases 

48 Phmei 

(6) “Reftactory material" is that material which is 
used fbr the linuig of ftirnaces and crumbles and for 
aimilar purposes where a resistaiioe of high temperature 
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H nquind—Quigiqr Go v Asbestos Lmuted. 44 A 2d 
89. 91. 23 NJMnc 301 

Ai an Adjective 

MATERIALITY. 


paae481 

49. NY—Winter V Zeh.2S6NYS2d 227, 231.45 
Mnc2d93 

Tei— CJA dtnd ta Thompson v Lee Roy Crswibrd 
Produoe Cb, 233 S W2d 295. 296, 149 Tex 357— 
Republic Nit BuikofDsllu V Strmly, Ov App, 
343SW2d 284^ 286 

51. Tex—CJS otod In Thonqjsoii v Lee Roy 
CmHbrd Produoe Go. snprs. n 49 

52. Tex—Republic Nit Sink of Dillis v Straly, 
QvApp. 343 SW2d284. 286 

53. NY—Winter V Zeh. 256 NYS2d 227, 231. 45 
Mm 2d 93 

Tex—Republic Nit Sink of Dillis v Streily, Qv 
App. 343SW2d 284. 286 

54i Tex— CJJ8 oted ■ Thompson v Lee Roy 
Gnwlbid Produoe Go, supii, n 49 

56L Tex —Republic Net Bsnk of Dillis v Stmly. 
QvApp, 343 SW2d284,286 

5S. NY—Winter V Zeh. 256 N YS2d 227, 231, 45 
Mac 2d 93 

Tex.—Repdblie Nit Benk of Dillss v Streily, Qv 
App, 343SW2d 284,286 

SB. Tex—CJ jS. died ii Tbompnin v Lee Roy 
Ckiwfixd Pirodnoe Go, lupri, n 49 


(1) Reliting ID nutter of suhstnnce. father thin Ibrm 
—Winter v Zeh. 256 N YS2d 227. 231, 45 Misc2d 
93 


In law, 

03. Tex—CJJS cllid lu Thompson v Lee Roy 
Gnnvibid Produoe Go, eupia, n 49—CJJS qpot- 
id at hidh M GoUsauth v Stephenson, App 5 
DM,634SW2d 331, 332 

I'lUDUIfB wngpi 

To be **iiiitenir meens to hive prctetive wei^— 
Stiiev OiaveB,Me,224 A2d57, 60 
64w Tex-CJ.S dted iu Thompson v Lee Roy 
CkawIbRl Produoe Go, supn, n 49 

Golag to the cMoce or wit 

NY—Wn^ V Zeh, 256 NYS2d 227, 231, 45 
Mae 2d 93 

65. Tex—CJ jS. dted in Thompson v Lee Roy 
Gmwftird Produce Go, snprs, n 49 

Sfaalhrty dellaod 

Idntcnir a of much consequence or unportint, of 
sneh agniffeuiee is to be hkely to mflnenoe determinip 
tioa of 1 cuae—Board of Gonnty Gom’n of Done Am 
Gonaty v Uttk^ 396 P2d 591, 74 NM 605 

66. Tex—CJA dted In Tbompson v Lee Roy 
Crsulfanl Produce Go, supia, n 49 

pate 452 


76. Starilailp dallaed 

A ftct or onussun to wineh i rsmoni ble man would 
attieh unportance m deteranmng ha choioe of action m 
the tiuanction m question 

US—Lai v FhdiionPaik,lnc.340F2d457,462,22 
ALR3d782.cert den 86SQ 23. 382US 811, 
15LBd2d6areh den 86SQ 305,382US 933. 
15 LEd2d 344—Ocratle v Gimble-Skotm Inc, 
DCNY. 298 FSUPP 66^97 

MATERIALLY. 


"Mitemlly” meua to a freei extent. aidatantuHy. 
conademUy-Pboplev Shmi, 371 N YS2d 322. 326. 
83 Mac 2d 462 


MATRICULATE. 

pise 453 

Matriculated 
4. Smuliriy expreeied 
(1) The word “mstnculite'' u often need to mean to 
be admitted to membership m i body or society, pertie 
ulirly m school of idvan^ leirmng —Long v Dick, 
347 P2d 581, 582, 87 Anz 25, 80 ALR2d 949 
**MatncHlilod student? means one who a going to 
school at tune—Saunden v Vuguua Polytechnic Insti¬ 
tute. D G Vi, 307 F Supp 326, 328 

MATRIX. 

P•se454 

The term is also used to denote a 
frame or block 

19.5. US-Soil Builders, Inc V US. GAFli, 277 
F 2d 570, 571 

MATTER 

In jndicul Mane 

The term ^nutter'* a deflned as suhstintul bets 
fonnmg the hasu of claim or defense, feds material to 
the usue as datmgnuhed from law or opinion —Bouch¬ 
er v Pure Oil Go. FliApp, 101 So2d 408, 410 

Phrases 

38. Othor phraM 

(1) “Plate mittcf'* u reading news matter suited to 
the genenl needs of newspapers, supplemental to local 
Items necessary for the severs! localities, which u set up 
m type and cast in stereotype plates and then distributed 
to the vanous newspapers—Bwr V Essex Trades Counr 
01.30 A 881, 882. 53 NJEq 101 
CZ) “Solid matter^’, m pnatug paifance means that 
thm shall be no “leadmg** between the hnes, and no 
“paddmg^’ beyond the usual and ordinary spacmg be¬ 
tween the words —Kobe v Swift, 59 N W 831, 832, 58 
Mum 84 

MATTOCK. Small hoe-hke tool used 
to dig hole m which seedlings are 
plant^ Also called a grub hoe”^ 

38J. “Mattock or grab hoe” u nnall hoe-hke tool 
used to dig hole ID Inc, 189 NW2d 286, 385 
Mich 410, neaota Public Reaemch Group v Butz, 
DGMinn, 358 FSnpp 584^613 

MATURITY. 

|Mae455 

42. *Thy8Nlogicnl uaturtty” ui tmiber means that 
treei have naximiim rate of growth and 

annual rate of growth haa beoome leas than avei^ 
age preceding aimual rate of growth-^idenoirunee 
Tribe of Indunsv US,91FSupp 917,922, 117 
QQ 442 

MAXIMUM. 

56. As lOt msmmg tTcrtge 

Gonn-Oaignilo v Moore, 242 A2d 716, 721, 156 
Goim 359 

PW456 

58. Smuliriy defbuil 

(1) The gieaust value attained by a quantity which 
first increases and then begina to decrease, the highest 
pam or degree; the tune or penod of highest number, 
greetest bnghtnem, etc—Stale v Moore; NI Super 
AD, 91 A 2d 342. 345, 21 NJ Super 419 

59. Sfamlirly dsflued 

“Msxunum” meins the g re e te s t tune or quantity 
ewgnable-Albniio v Kuby. 330 NE2d 615. 619, 36 
NY2d 526, 369 NYS2d655 

60. NJ—Slate v Moore, NJ Super AD 91 A 2d 
342. 345,21 NJ Super 419 


MAY 

Page 457 

63. US—CJS quoted in Eastmount Const Co v 
Trsnspoft Mf^ A Equp Go, C A Mo, 301 F 2d 
34,40 

NJ—State V Moore, NJ Super AD, mpra, n 60 

MAY. 

As a Verb 

—In Gensrsl. 

68. US-In re Master Key. DCCoon, S3 FRD 
87, 89 

ND-Chester v Einanon. 34 NW2d 418, 428. 76 
ND 205, reh den 3SNW2d 137, 76 ND 205 

69. US—CJ.S cued m Fkltrol Gorp v Loose, CA 
Utah, 209 F 2d 10. 13 

70 N D —Chester v Einanon, aupra, n 68 

72. Ky—Oaik v RieU, 230 SW2d 626, 627, 313 
Ky 142 

SD—CJS aled m TUbbs v Linn, 70 NW2d 372. 
375. 75 SD 566 

74 US-In re Master Key, DCConn, S3 FRD 
87. 89 

—Am PermimiTe or Minditory. 

p.ge4S7 

aa US-^US v Tqmp-Idal Dufy Co, DCOkio. 
175 F Supp 678. 682—Lmcoln Uboratonea, Inc 

V Savage Labomtonei, Inc, DC Del, 27 FRD 
476, 478—Koch Refining Q) v US Dept of 
Bnecgy, D C Mum, 497 F Supp 879, 891 

Ark —Nathan v State; 361 S W 2d 637, 638, 235 Ark 
704 

Csl—Swallv Andenon, App, 140P2d 196;200; mbs 
op 141P2d912.60CalApp2d 825—HoHmsnv 
Warren, 196 P 2d 562, 566, 32 Cal 2d 351—Sonth- 
ein Cal Jockey Club v Galilbraia Hone Racing 
Bd.223 P2dl,S, 36ai2d 167—Dean v Kuchel. 
230 P2d 811, 814; 37 C2d 97—Tbompson v 
Qnsn. 334 P2d 1074; 1076, 167 CA2d Supp 
825—Hogymv Superior Court, San Diego County, 
142 CnlRptr 325, 333, 75 CA3d 122 

Fla—Brooks v Anastasia Mosquito Control Dist, 
App, 148 So 2d 64; 66—Harper v Stats, Fla App, 
217 So 2d 591, 592 

lU—Myenv Pmk, 191 N E2d 659, 664; 42 Ul App 2d 
23a7 ALR3d 619 

Ind—In re Orduianoe No 464 of Common Gouned of 
Qty of Jasper, Dubois County, App, 176 N E 2d 
906, 912 

Iowa—State ex rel Wnght v Iowa Stats Board of 
Health, IONW2dS61. 563,233 Iowa 872-CJ.S 
cUad m John Deere Wue^ Tiaetor Worb of 
Deere A Co v Denfldd. 110 NW2d 36a 362. 
252 Iowa 1389 

La.—Hibeniia Homeatead A Sav Aa^ v Fletcher, 
UApp, 181 So 2d 815, 816-Ghamp Auto Salea 
Inc v &voy, La App, 207 So 2d 5^ 568—bi re 
Tutorship of Woodard. LaApp, 216 So 2d 132, 
134 

Me—Gbllmsv State; Me, 213 A 2d 835, 839, 161 Me 
445 

Mich —Hungerlfacd v Dearlxim , 106 N W 2d 566; 
569, 362 Mich 126 

Mm—State ex rel Attorney Ocneral v School Board 
of Qurtinui County, Mm, 181 So 313, 315. 181 
Mm 818 

Mo—Qyeri Bras Real Estate A Im Agency. Ine v 
GOmpbeU, MoApp, 353 S W2d 102, 108—Bloom 

V Mtsaoun Bd far Architeeti, Prefiesannal Engi¬ 
neers and Land Surveyors, Mo App, 474 S W 2d 
861, 864 

Ndi —Roy V Bladen School Dm No R-3] of Webatcr 
GDunty, 84 NW2d 119, 124, 165 Neb 170 

NJ-Oty ofEastOnniev McCoikle, 238 A 2d 489, 
493, 99 NJ Super 36 

NM—CJS qwnidatleaglhiaStatev Doe, S97P2d 
1183, 1188.93 NM 143 

N Y —Schneider v Qiy of Rome, 83 N Y S 2d 18, 
19—Laxar v Towne House Restaurant Corp, 142 
NYS2d 315, 322-In re MilboOaiicrs Will, 221 



MAY 
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NYS2d 199. 202. 31 Muc2d 1046-8eiden v 
Ougnon. 306 N YS2d 847. 849. 33 AD2d 951 
N C—Veuey v City of Durium. 57 S E2d 375. 376, 
231 NC 354 

N D—Hudmi v Oty of Dickiiuon. 33 N W 2d 626, 
632. 76 ND 71 

Ohio—Cmcuuum Traction Co v Public Utilities Com- 
mmioa of Ohio. ISO NE 308. 309. 113 Ohio St 
668 

Okl-CJ.S.dliBdBShei V Shee. Okl. 537 P 2d 417. 
418 

Or —CJ.S fNtod 11 Holland v Strawn. 377 P 2d 1. 3. 
cert den 83 SQ 1307. 373 US 917. 10 LEd2d 
417. 233 Or 64 

Pa-Com V Garland. 142 A2d 14, 17. 393 Pa 45 
Rl^Oarisoa V McL^man. 74 A2d 833. 8SS—Wairen 
Ed Aia'n v Lapan, 23S A 2d 866, 872 
Tex—Rleck v Zoning Bd of Adpistment of Oty of 
San Antonio, Ov App, 319 SW2d 406, 408, err 
ref—Mbntandon v Goldunir, Tex Civ App, 469 
SW2d 222, 228 

Va^-Maaien v Hart, SS SE2d 20S, 210. 189 Va 
969 Board of Sup'is of Hanover County v 
Weam, 72 S&2d 378, 381, 194 Va 10-Pnce v 
Com, Va.. 164 SE2d 676. 679. 209 Va 383 
Wash-Slate ex Id Blumev Ydle^ 324 P 2d 247, 249, 
2S1, 52 Waah2d 158 

Wb—S canlon v Oty of Monaiha. 114 N W2d 791, 
795, 16 WiaJd 437—Q^y of Wanwatou v Mil¬ 
waukee Oounly. Wis, 125 NW2d 386b 389, 390, 
22 WB2d 184-8tale v Chnstophenon, 153 
N W2d 631. 637, 36 WB2d 574 
Fcndnlvd or diioctory 

NJ-Ldanann v Kanane, 201 A2d 84b 87. 88. 84 
NJSnpcr 117 
nnBBifc Tcni 

Mb-OollKr V Roth. MbApp. 468 SW2d 57, 61 
8L lbw»—CJJS dlid la John Deere Waterloo Trac¬ 
tor Woda of Daeiie A Co v Denfldd, 110 
N wad S6a 562. 252 Iowa 1389 
N Y —Sdmarier v Oty of Rome; anpia. n 80 
OkL-Shea v Shea, 537 P2d 417. 418 
Or-CJJS gMlod ta HoUand v Strawn, Or. 377 P 2d 
1. 3, eeit den 83 SQ 1307, 373 US 917, 10 
LEd2d417.233 0r 64 
Va—Maalon v Hart, anpn, n 80 
Wb—O ty of Wanwalom v Milwaukee County, Wb, 
125 NW 2d 386, 389; 3901 22 WB.2d 184 


SC—Stale V Wihon, 264 SE.2d 414b 416, 274 SC 
351 

S2. Cal ■ S well v Andcraao, supra, n 80—Dean v 
Kudhd, supra, n 80 

FIn-Haiper v State; FkUipp, 217 So2d 591, 592— 
Fixd V Ckvoger, FlaJkpp, 285 So2d 687, 688 
Iowa CJJB dted la John Deera Waterloo Tractor 
Worka of Deere A Go v DenSdd, 110 NW2d 
560; 561 252 Iowa 1389 

Mo—Btoom v MBKunBd ftir Arduteeti, Praleiiion- 
b 1 Eugiaeen and Land Snivcyon. App, 474 
SW2d 861. 864 

NC—Veeayv Oty of Durham, supra, n 80 
ND—Harding v Oty of DeAinmn, nqin, n 80 
Okl-Sbea v Shea, 537 Pad 417, 418 
Or-aih V. Kilander, 347 Pad 1099, 1103, 220 Or 
438-CJ& gMlad In HoUand v Strawn, Or. 377 
P2d 1,3,cert dea.83SQ 1307,373US 917,10 
LEd 2d 417, 233 Or 64 

Rl-8latev Kdday, 155 A 2d 336; 338, 90 R1 91 

Notfanpiratifi 

(1) The word **inay'' b a pcrmaaive and not an 
nnpeialive vob which b to be given its natural and 
oidmaiy meaning, bamiif a deer centexmal mdication 
of drffacnt umge-Leeds v Harmon, 87 AJd 713, 
718, 9 NJ 201 

(2) The word **niaar can never be given the mipeiar 
tree mmnntg-Wcmer v Hospital Service Plan of Le- 
Ingh Val, 144 A2d S7Sb 577, 187 Pa Super 244 
Not iliiqn ■w d itni y 

Nl—Taflfey v New Jersey State Fkaiiea'ft Am*ii. 192 
A. 725, 727, 118 NJ Uw 352 


Not compulsive 

R1 —Carlson v McLyman, supra, n 80 
Va—Board of Sup’n of Hanover County v Weems, 
supra, n 80 

83. US—Wilshiie Oil Go of Cal v CUtdlo. CA 
ai, 348 F2d 241. 243 

Cal —Oty of Los Angeles v Board of Sup’is of Mono 
County, 292 P 539, 343. 108 Cal App 655—South¬ 
ern Cal Jockey Oub v California Horae Raang 
Bd, 223 P2d 1. 5. 36 CBl2d 167—Kropp v 
Sterling Sav A Loaa Ass'll, 88 Cal Rptr 878, 883, 
884,9CA3d 1033 

DC—Knftv BoaidofEd forDist ofCol,DC,247 
FSupp 21. 24. 25 

Iowa—Schultz v Board (tf Adjustmeot of Pottawatta¬ 
mie County. 139 NW2d 448. 451, 452 
Ky-Sbeaierv Hall. Ky. 399 S W2d 701, 704 
Or—C JS qnotad m Holland v Strawn, Or. 377 P2d 
1, 3, cen den 83 SO 1307, 373 US 917, 10 
L Ed 2d 417. 233 Or 64 

Sumlarly itated 

(3) The word ‘may" is usually conaideied a pennii- 
sive term, but it b aometimea mterpreted as mandatory 
—Ruaiell V SuperKM- Court In and Fbr Placer Goun^, 
59 Cal Rptr 891. 895. 252 C A 2d 1 

84. Ark—Arkansas State Racuig Conuninion v 
Southland Raemg Corp. 295 S W 2d 617,619,226 
Azfc 995 

Iowa—Lmcoln Nat Life Ins Co v Fdcher. 17NW2d 
273, 277, 235 Iowa 306 
N D —Chester v Emaison, supra, n 68 
Or-Dilger v School Dwt. 24 O, 3S2 P2d 564, 568, 
222 Or 108—Local 1724B, Am Fedentioa of 
State, County and Muniapal Emp, AFL-CIO v 
Board of County Gom'rs of Lane Ccnmty, 482 P 2d 
764b 766b 2 Or App 81 

Pa— Com ex Id Fox V Swing, 186 A 2d 24. 26b 409 
Pa 241— In re HuladdphB Paikiqg Anthonty, 189 
A 2d 746, 748, 410 Pa 270 

Tex—American Mtg Corp v Samuell. 108 SW2d 
193, 199, 130 Tex 107 

Wyo —Board of Ooiuity Gom'is erf* Fremont County v 
State ex td MiHer. Wyo, 369 P2d 537, 542 
86. Ckl—Gipson v Dsvb Realty Go, 30 Gal Rptr 
253, 260, 215 CA2d 190 
ND—Chester V Eubisou, supra, n 68 

87 NY-In reTaiuienbaum. 1 NYS2d 493, 494b 
163 Miic 720—Lazar v Towne Home Restaurant 
Gorp, 142NYS2d313. 322 

88 DC—Kraft v Board of Ed for DbI of Col, 
DC. 247 FSupp 21, 24b 25 

Me-Colfans v State, Me. 213 A 2d 835, 839, 161 Me 
445 

Vt—In re artmell's Edate, 138 A 2d 588. 591.120 Vt 
228 

In the role of "must" or "ihair’ it imposes a duty — 
State ex rd Wnght v Iowa State Board of Health, 
sapra, a 80 

Wash—Stateex id BiUmgton v Sinclair. 183 P2d813, 
816, 28WBBh2dS73 

89, Ohio—Carr v Department of Ins, Ohio Com FI, 
187 NE 2d 649, 650 

90. U S—Aline Bdlavance A Sons, Inc v U SIC C, 
DCVt, 440 FSupp 773, 780 

Ohio-ln re Kehoe’S Estate, 199 NE2d 29. 31 
Sumlarly mtpremud 

(2) Dqiends on orcumstaiiGei —Southern Gd Joefc- 
ty Chib V Galifornu Horae Racuig Bd, fupn, n 80 
US—CJ,S otod In Fdtrol Cop v Looseb CAUtah, 

209 F2d 10; 12, 13 

Ga—Pound v Faulkner, 18 SE2d 749. 752, 193 Oa 
413 

Tex—American Mtg Onp v Samudl, supra, n 84 

(3) While "may” b usually conaideied a permsave 
tei^ It hu been interpreted as mandatory where lope 
and context so require—Struhm v Qty Cwnal of Qty 
of Berkeley. 40 Cal Rptr 230, 232, 229 CA2d 278 

Goatait coBtrolUag 

US—US V Cook. CAUl. 432 F2d 1093. 1098 


91 Ah—CJS cited m Burgees Mining A Const 
Cbip V Oty of Bessemer, Ah, 312 So 2d 24, 26, 
294 AU 74 

Ohio—Sun Oil Go V Ohio Turnpike CommBsum, 129 
NE2d 86, 90—Sun Oil Go v Ohio Turnpike 
Comnusnon, 131 N E2d 864, 873 

92 Tex —Bloom v Texas State Bd of Examuiers of 
Psychologuta, Tex Qv App, 475 S W 2d 374, 377 

Va —Spindel v Jamison, 103 S E 2d 205, 208, 199 Va 
954 

93. Tenn-Coidh v Whitt, 308 SW2d 369, 371 

94. Ga —Pound v Faulkner, supra, n 93 
Tex-Amencan Mtg Corp v Samudl, supra, n 84 
Similarly stated 

(1) "May" B not mually oonitrned as hying down an 
statute requirement —In re Williamson, Cal, 276 P 2d 
593, 43 C 2d 651 

95 Cal —People v Macintosh. 70 Gal Rptr 667, 673, 
264 CA2d701 

Sumlarly express ed 

(1) The word "may" generally carries the meanug of 
permuaimi or option —Oamea v O’Conndl, 204 S W 2d 
425, 429, 305 Ky 397 

PenmsBiTeness 

Od—Ganmzzo v Guarantee Ins Go, App, S3 Cd 
Rptr 657, 658, 245 C A 2d 70 
96. Ind—Sherrard v Board of Com'n of Fulton 
County. Ind App, 278 N E 2d 307, 309, 151 Ind 
App 127 

Iowa—State ex id Wn^t v Iowa State Board of 
Hedth, supra, n 80 

La—In re State in Inteirat of EllioCt, La App, 206 
So 2d 802, 805 

Mass—Turnpike Amnaement Park, Inc v Licensmg 
Commisainn of Cambridge. 179 N E 2d 322. 324b 
343 Man 43S-Gom v Gordon. Man, 242 
NE 2d 399, 402. 354 Man 722 
Ohio-^Denniion v Dnniion, 134 N E 2d 574b S76,165 
Ohio St 146 

Sumlaily expramed 

Word "may” ordinarily coimotn discretion, but nei< 
ther in lay nor legd understanding b mult nexonble 
-Tbompaon v Oiflbtd. 408 F2d IH 158, 132 US 
AppDC 351' 

Sense of diicretum 

(1) The word “may" acoorduig to general mage and 
common undemanding carnei aenn of discretion but 
not of duty, unlen context m which it eppenis mdicntes 
with reasonable clarity the oppoaite meaning of "muat" 
—Central Soya Co v Oty of diattaiiooga. Tenn, 338 
SW2d 576, 578 

Grant of discretioa 

Mo—State ex rd Laflbonv YoungdaU, Mo App, 391 
8W2d 605, 607 

Ducretion or dunce b et wee n two alternntives 
US—US v Cook, CAin, 432 F2d 1093, 1098 
Ducrethmeiy notion 

Gd —Parks V Superior Court of Sacramento County, 

96 Cd Rptr 645, 647, 19 C A3d 188—Snenmento 
County V Superior Court of Sacramento County, 

97 Gd Rptr 771. 773, 20 C A 3d 469 

|H«e458 


96. Sumlnriy exprasmd 

(1) Penniaaon or libeity to act—Cheater v Einar- 
lon, supra, n 68 

3. Iowa—CJ 6. dlad SB John Deere Waterloo Tractor 
Works of Deere A Go v Denfidd, 110 NW2d 
56a 562. 252 Iowa 1389 

5. Cd—Southern Gd Jockey dub v CaUbnua 

Hone Racing Bd, 223 P2d 1, 5, 36 Gd2d 167 

Sumlnriy exp re ssed 

(1) To have the power to do—Cheder v Einanon, 
34NW2d418,42a76ND 205, rdi den 3SNW2d 
137, 76 ND 205 

6. Vt-Haimonv Mynck, 111 A2d 729.731, llSVt 
428 
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8 . Ind-Ott V Johnion. Ind, 319 NE2d £22, £24, 
262 Ind S48 

11. iBpom uctftniity nther than certunty 
Uuh-Onnt v Utah State Land Bd, 48S P 2d 103S. 
1036, 26 Utah 2d 100 

—Ai In dte i ting Poaribihty, Proabtlity, Poten- 
tinlHy, or Contingency. 


15. Rn a wn a We pnabllity, not an aphemoral 

US—US V Fknt Nat Bank oTMd, DCMd, 310 
FSupp 157. 161 

15. SiHilarly HTpiifiiciil 
(1) “May", when uaed ai an auiibaiy verb, may 
oomprehcnd a mere pomibihty. but it also includes the 
thoniht of piobafadity, and m its scope is the idea of an 
ex p ec tan cy of leasonable certainty—Greyhound Oorp 
V Exeesiliis Go of Amenea, C AFU, 233 F2d 630, 
634 

23. US—In re Master Key. DC Garni, S3 FRD 
87,89 


page 459 

26. Ind—Watts V States 95 NE2d 570.582,229 Ind 
80 

27. Mum-Cashman v Hedberg, 10 NW2d 388, 
393, 215 Minn 463 

An not pnchm of or **hhoidd*' 

The word “may" n not as oompdhng u *‘mutt'' or as 
obhgatoiy as “should" but it > not preclusive of them 
—Rnssnmannn v Ladede Gab Go, Mb, 328 SW2d 
677.680 

28. Ohio—Smger Sewug Mach Go v Puckett, 197 
NE2d 353. 356, 176 Ohio St 32 

Other terms have been compared or 
distinguished.^' 

34.1. Eqpfvalctt to Vriiapi." 

<<hjchaMsb” 

La.—LaBove v AuMiican Emp Ins Go, La App, 189 
So 2d 315, 317,25 A LR3d 1269 


US-Sheltac v Boles, DGWVa, 295 FSupp 1347, 
1348 

-ji<Mlghf* 

36u Ai not laeanlas “nnat" 
us— NLRB V Lundy Mlk Oorp, CANY, 316 
F2d921,923 


May be 

53. SUhriy anpMad 
(1) The words “may be" mnst be coostnied as mean- 
lag n the fhtuiu, unkss contniy ap pe a ls ftom context 
OuenuDeChapa V ADo. DCTex, 119 FSupp 129, 
132 


MAYHEM 

S 1. Definitions and Distinctions 

PW451 

L Gal—Goodman v Superior Court of Alameda 
Cbunty, 148 Gal Rpir 799, 84 C A 3d 621 
lowa-CJ,S dtadlaStalev Welton. 300NW2d 157, 
161 

Md-Armsuongv States 444 A2d 1049,51 MdApp 
508 

NM-Stale v Thgillo, 224 P2d 151, 54 NM 307 
Va—Bryant V Gom. 53 SE2d 54, 189 Va 310 
2. Ohm-State v Knchmak, 112 NE2d 371, 159 
OhioSi 363 


3. Cal-People v Newbie. 174 CalRptr 637, 120 
C A 3d 444 

Pa —Gom V Pattenon, 8 D & C2d 227, 37 Wash Co 
76 

4 Ala—Pntchett v State, 117 So 2d 345, 40 Ala 
App 498, cert stricken 117 So 2d 347, 270 Ala 
211 

Mo—State v Woody, 406 SW2d 659 

5. Mass—CJ jS atad m Com v LeBlanc, 417 

NE2d 978, 980, 11 Mass App 960 
Mo -G JjS atad m Sute v Gillespie, 336 SW 2d 677, 
681—State v Woody. 406 S W2d 659 

To wound** dinfanguuhod 
NC-Stste V Mdpaas, 38 SE2d 156, 157, 226 NC 
403 

Gmtrntion 

Ala—Pntchett v State, 117 So 2d 345, 40 Ala App 
498, cert atncken 117 So 2d 347, 270 Ala 211 

V a aoc t omy dutugnubed 
Gal—Jenm v Shasta County, 79 CalRptr 359, 274 
C A 2d 737, 35 ALR3d 1433 

6. Ala—^McCullou|h v State, 113 So 2d 905, 40 Ala 

App 309, cert den 113 So2d 912, 269 Ala 698 
Ark—CJ jS atad in Kennedy v State, 270 SW2d 
912, 913, 223 Ark 915 

7. Okl-Statev Bates, Cr. 628 P2d 383 

Other tteflnidoni 

Ohio-State v Bemamin, 132 NE2d 761. 102 Ohio 
App 14, app dism 135 N E2d 765, 165 Obo St 
455, cert den 77 SCt 238, 352 US 933, 1 
LEd2d 168 

§ 2. By and upon Whom Committed 

page 462 

9. ai—People v Von Jentiy, 138 Cal Rptr 25a 69 
CA3d61S 

11. Ala-Mabry V Sute, 110So2d25a40AlaApp 
129, cert dwn 110 So2d 26a 288 Ala 660 

One aiding and abetting actual as- 
sadant commits cnme of mayhem.'^’ 

133. Gal—People v Oaroa, 85 CalRptr 36^ 5 
CA3d 15 

FUrtiapstliig ID Jill brask 

Ky-Smith v Com,473SW2d 829 

§ 3. Nature and Elements 
Library References 
Mayhem et seq 

19. WVa—State V King, 84 SE 2d 323, 140 WVa 
362, 47 ALR2d 878 

psae463 

29. DC^cown V US, CA, 171 F2d 832, 84 
USAppDC 222 

Tex-Babbv State, 297 SW 2d 132,164 Tex CrR 45 

OdphUe nagUgeiiGt 

Mo—State V Stnibbeig, 616 SW 2d 809 

30. Specific intwt 
Alaika-^Adams v State, 598 P2d 503 
DC—PCtfcinav US. App, 446 A2d 19 

32. Cal—People v Bryan, 12 GURptr 361, 190 
CA2d781 

33. Cal—People v Bryan, 12 CalRptr 361, 190 
CA2d781 

DC—Perkins V US, App. 446 A 2d 19 
Nev-Ex parte Ralls, 288 P2d 43a 71 Nev 276 
NC-State v Beasley, 164 SE2d 742. 3 NCApp 
323 

34. Tex-Crocker y State, Cr App. 573 SW 2d 190 

35. NC-State v Haulk, 247 SE2d 798, 38 NC 
App 357 

Tex-Scottv State. 317 SW 2d 734, 

37. Va—Banner v Com, 133 SE2d 305, 204 Va 
640 


MAYHEM §4 
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39 Cal—Peoplev Gaicia.8SCalRptr 36, SCA3d 
IS 

Tex-Scott V State, 317 SW 2d 734, 167 Tex CrR 57 

40 Ark—Kennedy v State, 270 SW2d 912, 223 
Ark 915 

Cal —Goodman v Superior Court of Alameda Gounty, 
148 aiRptr 799, 84 CA3d 621 
41. NM-State v Hatley. 384 P2d 252, 72 NM 
377 

NC—State v Wmgaid, 177 SE2d 765. 10 NCApp 
101, app dwm 178 SE2d 494, 277 NC 727 
43 Mass—Com v Hogan, 387 NE2d 158, 7 Maa 
App 236, afld 396 NE2d 978, 379 Man 190 
NY—People v Faulkner, 302 NYS2d 602, 32 
AD2d 790 

Va —Bryant v Com, supra, n 1—Banovitch v Com, 
83 SE2d 369. 196 Va 210 

Wia-Kiibyv State. App, 272 NW2d 113, 86 Wia2d 
292 

W464 

62. Va—^Bryant v Gom, aupia, n 1 
Mlhtaiy or eonbttiTe importaiice 
(2) Other itatenients 

DC—US V Cook. C A 462 F2d 301. 149 US App 
DC 197 

P m poie of nuiyhan atatote 
Va-Benovitch v Cbm, 83 SE2d 369, 196 Va 210 
Integnty of oueli pcffon 
Gal—People V Green, 130 Cel Rptr 318, 59 C A 3d I 
64 Cal—People v Montee, 204 P2d 659, 91 Ckl 
App 2d 222 

Partieilir acti and uuunM wlllilii the atatatae 
(1) 111—People V Pigfbid, 198 NE2d 524, 47 m 
App 2d 339 

0) Tex-Crockery State, Cr App, 573SW2dl90 
(5) Cal —Goodman v Supenor Gout of Alameda 
Coumy, 148 Cal Rptr 799. 84 C A 3d 621 
DC—Perfcuiiv US, App, 446 A2d 19 
loTolaiitey tattoo 

Gal—People v Page; 163 CalRptr 839, 104 CA3d 
569 

66. Cbastmed 

Mb—State v Wraggi, App, 496 S W 2d 38. oert den 
94 set 92a 414 US 116a 39 LEd2d 113 

page 465 

76. US—US V Bando, CANY, 244 F2d 833, 
cert den 78 set 67, 355 US 844,2LEd2dS3 
71 Kan-Sute v PotiB. 468 P 2d 74, 205 Kan. 42 
Tex-6cottv Sute; 317 SW2d 734, 167 Tex CrR 57 

75. Shod foot 

Alaska—Adams v SUte, 598 P 2d 503 

76. Nev—Lamb V Cree, 466 P2d 66a 86 Nev 179 
81. Ala—Mabry v State, 110 So 2d 2Sa 40 Ala App 

129, cert dism 110 So2d 26a 268 Ala 660 

84. Tex-Soott v Sute, 317 SW2d 734, 167 Tex 
CrR 57 

85. Tex-Cox v Sute. 242 SW2d 369, 156 Tex 
CrR 444 

86. Chi—Peoplev Cartier, 5 Cal Rptr 573. SSa 353 
P2d 53,6a 54 C2d 300 

87. Nev—Lamb V Ote, 466 F3d 66a 86Nev 179 

88. Cal—People v Tbomaa, 158 CalRptr 12a 96 
CA3dS07 

page 466 

91. AlBska-CJS.atedmAdaiiisv States 598 P 2d 
503, 508 

DC—US V Cook. CA. 462 F2d 301, 149 US App 
DC 197 

§ 4. -Assault with Intent to 

Malm 


96. Mo-SUtev Richaidaoii.460SW2d537 



§4 MAYHEM 

Page 466 

98. IntoncitiOD rauhiDg in incapacity to 
fom ipeafk intent 

Md—Avey v State, 228 A 2d 614, I MdApp 178, 
revd on oth grds 240 A 2d 107. 249 Md 38S 

99. Kan—State v Vargas, 308 P2d 81, 180 Kan 
716 

1. DC—Periuns V US. App, 446 A2d 19 

§ 6. Defenses 

page 487 

Other matters held not to constitute 
a defense 

10.S. N M-State V Hatley, 384 P 2d 252, 72 NM 
377 

Vktbn^ conaent to mntilatioa 
NC—State v Bas^ 120 SE2d S8a 255 NC 42. 86 
ALR2d259 

§ 7. Indictment and Information; 
Appeai of Mayhem 

15. Tex—Gavaaos v Stated 220 S W2d 153, 153 Tck 
G rR. 338 

Va—Dean v Com, 53 SE2d 141, 189 Va 426 
17. Va—Dean v Com, supra, n 15 
19. Coip« delicti 

Cal —liams v Superior Court, 45 Cal Rptr 627, 236 
CA2d80 

§ 8. — Language of Statute 

25. Statute ?oid lor yagneneai 
Kan-State V Kirfay. 563 P2d 408, 222 Kan 1 

pngaddS 

38. Ifo—State V Woody, 406 SW 2d 659 

§ 9. — Averments as to Particu¬ 
lar Matters 

3L Va.—Biyant v Com, 53 SE2d 54^ 189 Va 310 
32. Va^Banoviidi v Com, 83 S E2d 369, 196 Va. 
210 

47. DC—Btoam v US, CA, 171 F2d 832, 84 
USAppDC 222 

NC—State v Atluni. 87 SE2d 507, 242 NC 294 
Va.—Fleteber v Com, 166 SE2d 269, 209 Va 636 

pii»4d9 

65. Mb-Stttev aaiy,350SW2d 809 
69. Snpporting indi c ts iert Iqr proof of losi of 
iMticle 

Tex—Barton v State, 282 SW2d 237, 162 TexCrR 
75 

73. Tex-Bnbb v State, 297 SW2d 132, 164 Tea 
GrR 45 

S 10. Evidence 

Libiaiy References 
Mayhem 

pme47D 

81. Kan.—State v Wood, 365 P2d 108a 188 Kan 
833 

8L n-Ptaple V PigfiMd. 198 NE2d 524^ 47 lU 
App 2d 3W 

Ndb—S bD r State, 61 NW2d 25a 157 Neb 688 
Nev—Laoibv Grac;466 P2d 66a 86 Nev 179 
NM—CJJSL diad la State v Trmdlo, 224 P2d 151, 
133, 54 NM. 307 

NC-Stale v Beediy, 164 SE2d 742, 3 NCApp 
323 

Va—Baiwimdi v Com, U SE2d 369. 196 Va 210 

82. Nev—Lamb V. Cran 466 P2d 66a 86 Nev 179 

83. Nev—El pane Ralk, 288 P2d 4Sa 71 Nev 
276-LBasb v Ckue, 466 P 2d 66a 86 Nev 179 
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84. NM-State v Hatley. 384 P2d 252, 72 NM 
377 

86 Va—Banovitch v Com. supra, n 81 
91 Va-Fletcher v Com. 166 S E 2d 269, 209 Va 
636 

page 471 

2 Mo-6taie v Woody. 406 S W 2d 659 
6 Ala-Mabry V State. 110So2d25a40AlaApp 
129, oert dism 110 So 2d 26a 268 AU 660 
Kan—State v Potts. 468 P2d 74. 205 Kan 42 
9 Efidenoe held sufficient 
Ala-Mabry v State. 110 So 2d 25a 40 Ala App 129. 

cert dum 110So2d26a 268Ala 660 
Ark—Kennedy v State. 270 SW2d 912. 223 Ark 
915—Wdliams v Sute. 513 S W 2d 793, 257 Ark 
8 

Csl—People V McWilliains. 197 P 2d 2ia 87 Cal 
App2d 550-People v Montes. 204 F2d 659, 91 
Cal App 2d 222p-People v Bemalley, 8 Cal Rptr 
375, 185 C A 2d 326-People v Gaiaa, 85 Cal 
Rptr 3a 5CA3d 15 

Qdo—People v Strohm, 523 P 2d 973. 185 Colo 260 
DC—US V Cook. C A, 462 F 2d 301, 149 US App 
DC 197 

lU—People V Pigfoid. 198 NE2d 52a 47 lU App2d 
339 

Kan—State v Wood. 365 P2d 108a 188 Kan 833 
Efidence heU mriWrfwnt 
Md—Hall V State, 323 A2d 435. 22 MdApp 240 
Man—Com v Mrchel. 327 NE2d 72a 367 Man 
45a new trial gr 409 NE2d 1293, 381 Man 447 
Mb—State v Clary, 350 S W2d 809—State v Woody, 
406 SW2d 659-State v Wrag^ App, 496 
SW2d3acert den 94SCt 92a 414 US 116a 
39 LEdid 113—State v Brooks, An)i 513 
SW2d 168 

Neb—Sail v State, 61 NW2d 25a 137 Neb 688 
NM—State V Triqilk). 224 P2d 151, 34 NM 307 
NC—State V Beailey. 164 SE2d 742, 3 NCApp 
323-State v Wngard, 177 SE2d 765, 10 NC 
App 101, app dism 178 S E 2d 49a 277 N C 727 
Okl-Smith V State, 211 P2d 53a 90 OklCr 141 
Tenn—Huftnan v Stated 292 SW2d 738. 200 Tenn 
487 

Tex—Barton v State, 282 SW2d 237, 162 TexCrR 
7S-Babbv State, 297 SW2d 132. 164 TexCrR 
45—Lee v State, 298 SW2d 155, 164 TexCrR 
279—Moms v State, Cr, 382 SW2d 259—Riley 

V Stete^Cr, 446SW2d871 

Va—Robuaon v Com, 147 SE2d 73a 207 Va 66— 
Steven v Cora, ISO SE2d 229, 207 Va 371— 
Fletcher v Com. 166 SE2d 269, 209 Va 636 
Efidenoe hdd innifflclait 
US—US V Stone, CAOa, 472 F2d 909, cert den 
101 SQ S8a 449 US 102a 66 LEd2d 482 
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11. Va—Biyant v Com, S3 SE2d Sa 189 Va 310 
Efidence held eufflcient 

Mo—State V Wriggi, App. 496 S W2d 3a cert den 
94 SCI 92a 414 US 116a 39 LEd2d 113 
Nev—Lamb v Cree. 466 P2d 66a 86 Nev 179 

Efidence held UMuffloent 

NY—Peopk V Faulkner. 302 NYS2d 602, 32 
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40. Vs—Banner v Com, 133 SE2d 305, 204 Vn 
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MAZEL TOV In Hebrew, good luck 
or congratulations 

4.20. Mich—Applebaum v Wechiler, 87 NW2d 
322, 32S. 3S0 Mich 636 

McNABB DOCTRINE The doctrine 
that a confession is inadmissible if 
made durmg illegal detention due to 
failure to carry the pnsoner before the 
committing magistrate, whether or not 
the confession was the result of tor^ 
ture, physical or psychological^” 

4JSO. US—Mnllicanv US,CATex,2S2F2d 398, 
400, 70 ALR2d 1217 

Smularly wmtmd 

(1) “McNabb Rule” is that theie must be reasonable 
promptness in taking pnioner before committing magis- 
trate, or confenum obtained dunng period between 
arrest and commitment is inadmissible m proiecutioo of 
party arretted, and that rule applies to voluntary as well 
as involuntary confessions but cannot be an absolute 
rule—MuMrow v US. CACal, 281 F2d 903, 906 

MDS 

MDS. “MDS” stands for Multipoint 
Distnbution Service, MDS signals are 
transmitted by a microwave transmit¬ 
ter that sends signals to fixed recep¬ 
tion pomts 

U S—Ghartwdl Communicationa Group v Westbrook, 
CAMich, 637F2d4S9.464 

MEAL. 

“Meal” H defined as any of the times, especially the 
customary tunes, fbr eating, breakfast, lunch, dinner, 
etc and as a “portion of food taken at a particular tune 
to satisfy the appetite” —Davar Products, Inc v US, 
GustOt. 303 FSupp 1098, 1063 

22, OHage in cntiig hkinti atinbutalile in 
pnrttondviiitor^TV.’* 

US-Davar Products, Inc v US, CustO, 303 
FSupp 10S8, 1063 

piBB 475 

BIEAN. 

Ai a Noun 


23. Siiidlvly ddlned 

(1) “Mean” means the middle point or that which u 
at or near the middle point, between the extremes of 
place. tiuMb nunnber or rate—Connn v Oirvm, Mo, 
341 SW2d79,81 

27. US-CJS.clMdlnUS V Lofton6thFloorof 
BUg at 40 E 12lh St. New York, NY, DC 
NY, 182 FSupp 322, 323 

28. US —CJjS chad In US v Loft on 6th Floor of 
Bldg at 40 E 12th St. New York, NY, DC 
NY. 182 FSupp 322, 323 

Aa alaMBt 

A “means" ■ not neoessanly an dement but may 
mclnde seversl -AiUips v Lynch, 367 F 2d 601, 606, 
34 CCPA 781 

29. US-€JJS.ciledlnUS V LoftonfithFloorof 
Bldg at 40 E 12th St, New York, NY, DC 
NY, 182 FSupp 322, 329 

30. US—CJS. ellad In US V Loft on 6th Floor of 
Bldg at 40 E 12lh St. New York, NY. DC 
NY. 182 FSupp 322, 323 

pagB476 

35. US-CJ&dtadlnUS V LoftondthFloorof 
BUg at 40 E 12th St. New York, NY. DC 
NY, 182 FSupp 322. 323 


MEANDER. 

42 NY—People ex rel Gieenwald v Greenwald, 
314 N Y S 2d 839, 861, 64 Misc 2d 346 

page 477 

56 Fla—Pasco County v Johnson, 67 So 2d 639, 
641 

MEASURABLE Capable of being 
measured ® 

615. Mo —Moore v General Motors Corp, Mo 
App. 358 S W 2d 720^ 731 

MEASURE. 

62 La—Brnrhorat v Pneto, App, 131 So 2d 308, 
311 

63 La—Bierhom \ Pneto, Af^, 131 So 2d 308, 
311 

64 La-Bierhortt v Pneto, App. 131 So2d 308, 
311 

MEASUREMENT. 

page 478 

65 Phraaea 

(1) ‘ Proportionate measureinent” is dafined as a mea¬ 
surement having the same ratio to that recorded m the 
onguial fieU note as the length of the cham used m the 
new messurement has to the length of the chain used in 
the onginal survey, amuming that the ongmal measure¬ 
ment was oorreetly made—Gorddl v Sanders, 52 
SW 2d 834, 837, 331 Mo 84, SO CJ p 789 note 39 

MEAT. 

67. Tex—CJS cUad la Simon v State, Tex, 322 
SW2d 929, 930 

69, Smularly defined 

(1) “Meat” IS defined as “The fksh of anunab" uaed 
tt fbod, oommomally. in United States, “meat” means 
the dressed flesh of cattle, swuie, sheep or goats, except 
where used with a qualifying word, as in “remdeer 
meat”, “crib meat”—State v Nugent, 89 SE2d 781, 
784, 243 NC 100 

(2) The flesh of animals used as fbod as distinguished 
from fish or fowl—Wilson v State. 297 SW2d 830, 
831, 164TexCrR 233 

MECHANIC. 

Am a Noun 

79. Anz—City of Phoemx v Yates, 208 P 2d 1147, 
1191, 69 Aru 68 

86. Anz—Qty of Phoenix v Yates, supra, n 79 

page 479 

96. Anz-Qty of Phoenix v Yates. 206 P2d 1147, 
1191, 1132, 69 Am 68 

page 480 

Phrases, 

13. P h r aa ea 

(3) “Orduiary mechanic" who is a pe r son having 
ordinary skill m the art to which the sttbgect matter 
pertains-Helms Products v Lake Shore Mfjg Oo. 
CAIll,227 F2d 677,683 

(4) “Street mechanic” is a slang expteauao meaning 
one who may be privately employed to do pieoemeal 
automotive work—People v Mo^ 245 NE2d 226, 
227. 23 NY 2d 496, 297 NY S2d 378 

MECHANICAL. 

30. Mauaal opcratfoBB 
Word “mechanical” means, mter aha, of, pertaimng 
to. or oonnected with manual operations—ID unm Bdl 
Td Cb V Mmer, 136 NE2d 1. la H niApp2d 44 


MECHANICS’ LIENS 

§ 1. Definition, Nature, and Distinc¬ 
tions 
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SO 

Nd)—Waite Lumber Co v Mand Bras. Inc 200 
NW2d 119, 189 Neb ia74 ALR3d320 
Okl—Dieterle Plumbing and Heatuig v Oreen, 60S 
P 2d 1333 

Pa—Murray V Zernon, 108 PLJ 147, affil 167 A 2d 
233, 402 Pa 334—Murray v Zmon, 167 A 2d 
233, 402 Pa 334 

Tex-Gnibe v Nick’s No 2. QvApp, 278 SW2d 
232, err ref no rev err 

Abaence of leaie 

Fla—Phdpi V T O MahafTey, Inc, App, 136 So 2d 
900 

page 560 

54w Idaho-CJJS alad in Bunt V Robots, 279 P 2d 
629, 630, 76 Idaho 138 

55. Ga —Columbus Square Shopping Centtf Go v B 
ft H Sted Oo. Inc. 238 SE2d 800, ISO GaApp 
774 

Idabo-CJ,S. otad in Bunt v Roberts. Z79 P2d 629, 
63a 76 Idaho 138 

Nd>—Waite Lumber Co v Maud Bros, Inc, 200 
NW2d 119, 189Nd) 10, 74 A L R 3d 320 
Uqjiist ennehment not ahown 
Okl —Benton v Hill, 389 P2d 301 
58. Repaira or unproTonent 
(3) Other matteix 

m—Armco Sted Gorp v LaSalle Nat Bank, 335 
NE2d93. 31 BlAppSd 693 
N Y ^Adler Conat Co, Inc v County Hokluig Coip, 
410NYS2d 907, 66AD2d789 
Matenalmen held not *tadlnB laati t ntioa” 

Tex —Schneuler v Ddwood Center, Inc. Ov App, 394 
S W 2d 671, err ref no rev err 

60. Mo —Utky v Wenr, App, 333 S W 2d 787 
SD—Tbononv Mazwdl Hardware Co, 146 NW2d 

739. 82SD 383 

Uuh—Zions First Nat Bank v Guhon. 464 P2d 387, 
23 Utah 2d 393 

61. SD—Thoison v Maxwdl Hardwire Go, 146 
NW2d 739. 82 SD 383 

62. Mo—Newport v Hedges, App, 338 S W2d 441 

63. Fla—Tom Joyce Realty Gorp v Fopkin, App, 
111 So2d707 

64w Mo-Utley v Wear, App, 333 S W2d 787 
65. lowB-CaiuKl«y V De Janette; 101 NW 2d 21, 
251 Iowa 391 

page 561 

71. Mo —Mdsma Bros Const Co v Williford, App, 
630SW2d201 

Nd>—Waite Lumber Oo v Maud Bros, Inc, 200 
NW2d 119, 189 Nd) 10174 ALR3d 320 
74b Fhd-^enkmt v Oiaham, App, 237 So2d 330 



§ 65 MECHANICS* LIENS 


57 CJS 122 


Pag# 561 

Idaho—CJJS atad in Bum v Roberts, supra, n 54 
Iowa—Stroh Gorp v K A S Development Corp, 247 
NW2d750 

La —Roman v Zuppaido, App, 407 So 2d 65 
N Y —Consolidated Blasting Corp v Colabella Bros, 
Inc. 168 N YS2d 275. 10 Misc2d 913 
Pa —American Seating Co v City oT Philadelphia, 256 
A2dS99,434 Fa 370 

‘‘Approtal’* 

Mo—Newport v Hedges, App, 358 SW2d 441 
75. NY-Lodato v Alvin Estates. Inc. 182 NY 
S2d 867. 16 Misc 2d 388 
Okl-Woods V Levines 311 P2d 204 

CoBseit hold ihown 

Me —Flschbach A Moore, Inc v Presteel Corp. 398 
A2d397 

OnMBt hdd not ihoirn 

Dd —SilversKle Home Mart, Inc v Hall. Super, 345 
A2d427 

NY—Enenson Elec Service Co v Wien. 219 NY 
S2d 73A 30 Misc 2d 926-G ft H Plumbing ft 
Heating Co v Kew Management Corp, 240 N Y 
S 2d 90139 Misc 2d 483 

77. NY— Euenson Elec Service Go v Wien, 219 
NYS2d 736.30Misc2d926-Backatatterv Ber- 
ly Hill Bldg Corp. 288 NYS2d 850, 56 Misc 2d 
351 

81. lowa-Caiaaday v De Jamette. 101 N W 2d 21. 
251 16«a 391 

La—Abbeville Lumber Co v Richard. App, 350 So 2d 
1292 

82. lx—Fruge v Muflbletto. 137 So 2d 336. 242 U 
569, conf to, App, 140 So 2d 173—Fruge v 
Muflbkttob App, 140 So 2d 173 

NY—Lorberv EskofReal Estate^ Inc, 194NYS2d 
766,21 Mac 2d 308—Euenson Elec Service Co v 
Wien. 319 N YS2d 736, 30 Mnc2d 926-G ft H 
Plumlnng ft Henting Co v Kew Management 
Ooip, 240 N Y S 2d 904, 39 Misc 2d 483 
Utah—Intenoia Contracting, Inc v Navalco, 648 P 2d 
1382. 

83. Pa—Nftirray v Zemon, 167 A 2d 253, 402 Pa 
354 

84w Fla—Tom Joyce Realty Corp v Popkm, App, 
111 So 2d 707 

86 . Conn—Tomo ft Danaher, Inc v Covino, Com 
PI, 109 A 2d 89A 19 Conn Sup 55 
Ind—Amenean Islam Soc v Bob Ulnch Decorating 
Inc, 132 NE2d 62a 126 Ind App 266 
NY-OAone v McGowan, 149 NYS2d 781, 1 
AD2d924 

TncoHlnMd 

n-Aimoo Steel Gorp v LaSalle Nat Bank. 335 
NE2d93, 31 IUApp3d 695 
Colo—Thineeath St Gorp v A-1 Plumbug and Heat¬ 
ing Co, Inc, 640 P 2d 1130 
in-MiIler V Reed. 302 NE2d 131, 13 IllApp3d 
lOM 

Mom—Kflscna v Eck, 635 P2d 1287, 195 Mont 12 
NM-Chnhnnl Fence Go v Kanvas, 430 P 2d 103, 78 
NM 209 

SD—Thonon v Maawdl Hardware Co, 146 N W 2d 
739, 82SD 385 

88 . lll-nEdward Hmei Lumber Go v Deli Corp, 
364NE2d 368.7111Dec 207, 49 111 App 3d 873 
9a Mo-Nawpoftv Hedges, App. 358 SW2d 441 

91. US-InreFleetwoodMdlelGorp.CANJ.335 
F2d863 

Anz—GJ& ckad In Bobo v John W Lattimore, 
Oontrnclar. 468 P 2d 404, 407, 12 Anz App 137 
Gsl^Bskerv Hubbard, 161 CalRptr 551, 101 CA3d 
226. 

Fla—Robert L Weed, Archiicct, Inc v Horning, 33 
So2d 648, 159 Fla 847-Aiideiaon v Sokolik, 88 
So2d 511—Oilb V Tomoka Land Go, App, 108 
So2d 896—Edwnid L Neialek. Inc v Food Pkir 
P roperties Agency, Ine, App, 309 So 2d 219 


Ind—American Islam Soc v Bob Ulnch Decorating 
Inc. 132 NE2d62a 126 Ind App 266 
Iowa—Ringland-Johnson-Crowley Co v First Central 
Service Corp, 255 NW2d 149 
Ky —CJ S atad n Campbell ft Summerhays, Inc v 
Greene, 381 SW2d 531, 532 
Mo —Utley v Wear, App, 333 S W 2d 787 
NY—G ft H Plumbuig ft Heating Co v Kew 
Management Corp. 240 NYS2d 904. 39 Misc 2d 
483 

Wash—Bunn v Bates, 196 P 2d 741, 31 Wash 2d 315 
WVa—CJS atad in Dunlap v Hinkle^ 317 SE2d 
508. 512 

Improvamenti to be made within leaaonable 
time 

Mo—Mid-West Engineenng ft Const Go v Gampag- 
na, 397 SW 2d 616b app after remand 421 S W 2d 
229 

92. US—CJjS ated la In re Fleetwood Motel 
corp, CAN J. 335 F2d 863, 866 

Iowa—CJS ated m Stroh Corp v K ft S Develop¬ 
ment Corp. 247 NW2d 75a 752 
Ky —C JS ated u Campbell ft Summerhays. Inc v 
Greene, 381 SW2d 531, 532 
NY-Osbome v McGowan. 149 NYS2d 781, 1 
A D 2d 924—G ft H Plumbing ft Headng Co v 
Kew Management Corp, 240 NYS2d 904, 39 
Misc 2d 483 

93. Anz—Bobo v John W Lattimore, Contractor, 
468 P 2d 404, 12 Anz App 137 

Iowa—Knudson v Bland, 113 NW 2d 242, 253 Iowa 
614—CJS ertad IB Stroh Gorp v KftS Develop¬ 
ment Gorp. 247 N W2d 7Sa 752 
Ky —C J S ated in Campbdl ft Summerhays, Inc v 
Greene. 381 SW2d 531, 532 
Mich—SeweUv NuMurkets, Inc, 91 N W2d 861, 3S3 
Mich 553 

Mo —Utley v Wear. App. 333 S W 2d 787—Mid-West 
Engiiieenng ft Const Co v Gunpagna, 397 
SW2d 616, app after remand 421 SW2d 229 
94w Fla—Heflm v WDM Gorp, An>, 391 So2d 
357 

La—Sudan- v Justice, App 4 Or, 414 So 2d 826 
Utah—Intenors Gontractmg, Inc v Navalco. 648 P 2d 
1382 

<«Pith of the leaie” 

Fla -Edward L Nezdek, Inc v Food Fair Properties 
Agency, Inc, App. 309 So 2d 219 

mSG 

95 Fla—Budget Elec Go v Strams, App 5 Diit, 
417 So 2d 1143 

96. Mo—Mid-West Engineering ft Gontt Co v 
Gampagna, 397 S W 2d 616b app after remand 421 
SW2d229 

SD—CJjS died la Thorson v Mazwdl Hardware 
Go, 146 NW2d 739, 741. 82 SD 385 
98. Wash—Bengd v Madison Gorp, 189 P2d 48a 
29 Wash 2d 779—^Bunn v Ba^ supra, n 91 

1. Oa^onesv E I RookaftSoii,52SE2d58a78 
GaApp 790 

Mich—Sewell v Nu Markoets, Inc, 91 NW2d 861, 
353 Mich 553 

Okl —Carter v Simpson, 302 P 2d 980 
Pa -Herr v Mann. 53 LancL Rev 171 
Tenn —KalthofT, Inc v Southside Leaiuig Go. 477 
SW2d 15, 63 Tenn App 618 


Fla—Jenmngs v Co nne cticut General Life Ins Go, 
App, 177 So 2d 66b cert discharged. Sup, 183 
So2d 169 

2. Colo—Thirteenth St Corp v A-1 Plumbuig and 

Heating Co, Inc, 640 P2d 1130 
Fla—Robert L Weed, Architect, Inc v Hornnig, 33 
So 2d 648, 139 Fh 847-Aiideiion v Sokdik. 88 
So 2d 511—Ideal Roofing ft Sheet Metal Wonrfcs, 
Inc V Katzentine, App, 127 So2d 116 

3. Iowa—Stroh Gorp v K ft S Devdopment Gorp. 

247 NW 2d 730 


5 NY—Eisenson Elec Service Co v Wwn. 219 
NYS2d 736. 30Misc2d926 
9 Third penon not charged with notace ci 
termi of leaie 

FU—Anderson v Sokolik, 88 So 2d 511 

page 564 

11 Mich —Rowen ft Blair Elec Co v Flnahuig Op¬ 
erating Gorp, 211 NW2d 527, 49 Mich App 89. 
app after remand 239 N W2d 633, 66 Midi App 
48a afld 250 NW 2d 481, 399 Mich 593 
NY—G ft H Plumbuig ft Heatug Go v Kew 
Management Corp, 240 N Y S 2d 904, 39 Misc 2d 
483—Badcstatter v Berry Hill Bldg Corp, 288 
NYS2d 83a 56 Misc 2 d 331 
12. Mo—Utfey V Wear, App. 333 S W 2u 787 
Chemical fertlliaer hdd not **impravement” 
Iowa—Landas Fertilizer Go v Hargreaves, 206 N W 2d 
673 

15 Tex—Schneider v Ddwood Center, Inc, Civ 
App, 394 S W 2d 671, err ref no rev err 

17. Fla—Dillav Tomoka Land Co, App, 108 Sold 
896 

18. Dd—McHudi Elec Go V Hesder Realty ft 
Devdopment Go, 129 A 2d 654^ 11 Terry 296 

N Y —Badcstatter v Berry HiU Bldg Corp, 288 N Y 
S2d 83a 56Miac2d 331 

22. Tenn —CJ S ated in Knezr-Tenn Rental Com¬ 
pany V Sarbec Corporation, 442 S W 2d 652, 656, 
39 Tenn App 564 

ptaeSdS 

26. SD—Thorson v Mazwell Hardware Go, 146 
NW2d 739. 82 SD 385 

31 Ga-Seckiiiger v Sklveia, 121 SE2d 922, 104 
GaApp 396 

Mich —Sewdl v Nu Markets, Inc, 91 N W2d 861, 353 
Mich 553 

33. NY—Enenson Elec Service Co v Wien, 219 
NYS2d 736,30Misc2d926 
35 Anz -Hayward Lumber ft Inv Go v Graham, 
449 P2d31, 104 Aiu 103 

36. Oa—Accurate Const Go, Inc v Dobba Houses, 
Inc, 269 SE2d 494, 154 GaApp 603 
37 Iowa—Landas Fertilizer Go v Hargreaves, 206 
N W 2d 675 

38. Ky—Campbdl ft Summerhays, Inc v Greene, 
381 SW 2d 331 

Mo—Utley v Wear. App. 333 S W2d 787 
Tom —Knox-Tcnn Rental Go v Sarbec Corp, 442 
SW 2d 652. 59 Tenn App 564 
Utah—MetabM^ Co v BankofCommeree. 395 P2d 
914, 16 Utah 2d 74 

page 566 

40. Gal-Baker v Hnbberd, 161 GdRptr 331. 101 
CA3d226 

Fla—Tom Joyce Realty Gorp v Poplun, App, 111 
So 2d 707 

§ 68. -Mortgagors and Mortgag¬ 

ees 

page 567 

However, it has been held that a 
mortgagee m or out of possession is an 
“owner” of mortgaged property to the 
extent of his mterest withm a median- 
ics ben statute 

65.5. Me—Carey v Bouletto, 182 A 2d 473, 158 Me 
204 

§ 69. — Part or Joint Owners 

66 La—Expresa Ready-Mix. Inc v Evani, App, 266 
So 2d 257 



57 CJS 123 


m. NY-Cbumiy Village Heights Gondominium 
(Group I) V Mano Bonito. Inc, 363 NYS2d 
SOI, 79Miic2d 1088 

page 568 

75. No portnenhip hibihty on contract by 
partner acting aa corporatioo prandent 
N Y —Forte v Roc Hill Asiociatei, Inc, 2S6 N Y S 2d 
879, 4SMiic2d278 

§ 71. -Vendorg and Vendees 

Library References 

Mechanics’ Liens «»57(6), 59, 64. 
75(2) 

page 569 

99. Wb—C R Stocks, Inc v Blakely's Matterhorn, 
Inc, App, 279 N W2d 499, 90 Wtt2d 118 
1 Colo—Sontag v Abbott. 344 P 2d 961, 140 Colo 
3S1. fon 344 P2d 96S, 140 Colo 3S9 
NC—Gentry Bros, Inc v Byron Development Corp, 
App. 192SE2d lOa 16NCApp 336 

3. Kan —Logan-MooK Lumber Cb v Black. 347 

P2d 438. ISSKan 644, 81 ALR2d 671 

4. ND—Hesnnger v Sorenson, 180 NW2d 910 
Wu—Else V Gmnon. 62 NW2d 3. 26S Wii SIO 

5. Fla—Lee V Sas, S3 So 2d 114 

pi«e570 

6 . Ohio—Clybom v Reeves, 234 N E 2d 613,13 Ohio 

App 1S6 

7. US—In re Schmidt, DCWu, 210 FSupp, 106, 

affd.CA, 320 F2d213 

8 . Iowa—Knudaon v Bland, 113 NW2d 242, 2So 

Iowa 614 

9. Iowa—CJJS enoled ■ Home Carpet Inc v Bob 

Antrim Homes, Inc. 210 NW2d 6S2, 6 SS 
11. Mich—Sullivan v Thomas Organuation. 276 
NW2d S22, 88 Mich App 77 

14. Ala —Shepherd Phunbiiig A Heating Co v Bed- 
fbrd, 13S So 2d 16a 273 Ala 87 

Ind—Potter v aine, 316 NE2d 422, 161 bid App 
349 

Iowa—Northwesteni Nat Bank oT Sioux Oty v Metro 
Center, Inc, 303 NW 2d 39S 
Kan—Sutherland Lumber Co v Dne^ S12 P2d S2S. 
212 Kan 6 S 8 

Minn—CJJS. dtad la C W Stark Lbr Co v Sether, 
2S7NW2dSS6, 558 

Mo—Wadsworth Homes, Inc v Woodridge Corp, 
App. 358 SW2d288 

ND-4lesamger V Sorenson, 180NW2d910 

15. Ala-Cresonv Mam, 70 So 2d 417,260 Ala 318 
NM—Hdlv Long, 299 P2d 472, 61 NM 299 
Pa— Tllo Roofing CO v Abeloff, 7S PaDat ft Co 

S34^ 12 Monroe LR 111 

16. US—Callqo-Bocges V Rochelle. C A Tex, 316 
F2d8l2 

m—Eriichv (yMahoay, 111 NE2d 189, 349 lU App 
537 

18. Kan—Toler v Sattcrthwaite; 434 P2d 814, 200 
Kan 103 

Vaindee viar vaihal c aatiaet heM where 

deed sabseauently received 

Tex-Newman v Coker. OvApp. 310 SW2d 354 
P«bS71 

2L Ala-Slalay v Woodniir.60So2d 384, 2S7 Ala 
S71 

La^-Capital Bank ft Tkust Go v Broumard Pamt ft 
Wallpaper Go. App. 198 So 2d 204 
22. Or-Leanrev McGoOiiin.423 P2d75S.246 0r 
418 

34b Kan-Norm v Nitsch, 325 P2d 326^ l 8 o Kan 
86 

27. Or—Lenure v McCoDum. 425 P 2 d 755, 246 Or 
418 


MECHANICS’ LIENS § 73 

Page 578 


A vendee’s equitable interest which 
IS extinguished deprives a contractor 
of a hen on improvements not consent¬ 
ed to by the vendor 

28 5 Eliectmeiit default judgment against 
▼endee 

Neb —O'Hara Plumbing Co. Inc v Roschynialski, 207 
N W 2d 380, 190 Neb 246 

29. Mo —Wilbur Waggmier Equipment Rental ft Ex¬ 
cavating Co, Inc V Bumiller, App, 542 S W 2d 
32 

32 Conn-Wilbur Smith ft Associates, Inc, Super, 
382 A 2d 541, 34 Conn Sup 638 
Fla—Fichtenbaum v Bald Eagle Const Co. App, 131 
So 2d 513—Surf Developers, Inc v H E Nason, 
Inc, App. 233 So 2d 412 

ind—Hams v Mt Vernon Lumber Co, 173 NE2d 
672, 131 Ind App 593—Woods v Deckdbaum, 
191 NE2d 101, 244 Ind 260 
Kan—Noms v Nitsch. 325 P2d 326, 183 Kan 86 
Mich—Eastern Const Go v COk217NW2d 108,52 
Mich App 346 

NY^ease T Davis ft Son. Inc v Twelve Lmden 
Corp. 183 NYS2d 108, 17 Misc2d 199 
OLl—Sutser v Chickasaw Lumber Co. 327 P2d 686 
Pa —Torhan v Caifrey, 60 Lack Jur 143 
Wash—Ketner Bras, Inc v Nichols, 324 P2d 1093, 
52 Wash 2d 353—Nelson v Bsiky. 338 P 2d 757, 
54 Wssh2d 161, 73 ALR2d 1400 

page 572 

40. NJ—Hughes v Durso, 168 A2d 75. 65 NJSn- 
per 409 

NY—Seawane Greens, Inc v Bailey. 208 NYS2d 
387,24 Miac2d 385 

41 ND—United Accounts, Inc v Larson, 121 
NW2d628 

43. Ga—Binlden Supply <jo v Pilgnm, 153 SE2d 
657, 115 Ga App 85 

NM—HiU V Long, 299 P2d 472, 61 NM 299 

page 573 

49. Iowa—Denniston ft PartndEge Co v Romp, 56 
NW2d 601, 244 Iowa 204 
Wyo—Sargent v Delgado, 492 P2d 193 
52 Okl —Statser v Chickauw Lumber Co, 327 P 2d 
686 

57. Kan-Noms v Nitsch, 325 P2d 326, 183 Kan 
86 

La—Mendowview Park Subdivision, Inc v Mormon, 
App. 130So2d776 

NY—Mdnikerv Grae, 439 N Y S 2d 409. 82 A D 2d 
798 

59. Fla—CJS qaoled at length m Trennont Co v 
PUKlie,81So2d 489.492 

page 574 

60. Aiu —Milb V Umon 'Dtle Co. 419 P 2d 81, 101 
Anz 297 

Hawau—Amn v Fong, 40 Haw 325 
Iowa—Demnston ft Partridge Co v Romp, supra, n 
49 

Tex—CJS eitad In McConnell v Mortgage Invest¬ 
ment Go of El Paso, 305 SW2d 280, 287, 157 
Tex 572 

62. NY —M ft B Plumbuig ft Heating Go, Inc v 
Cammanti, 477 NYS2d 901, 103 AD2d 879 

63. Anz—hblls v Union Title Go, 419 P 2d 81, 101 
Anz. 297 

lowa-Kimdson v Bland, 113 NW2d 242, 253 Iowa 
614 

page 575 

78. UOUahoBia 

(3) Other instances 

(Xd —Starter v Oudeasaw Lumbo- Go, 327 P2d 686 


§ 73 Form, Requisites, and Suffi¬ 
ciency 

Library References 
Mechanics’ Liens ^3 
page 576 

87 Okl —McGlumphy v Jetero Const C3o, Inc, 593 
P2d 76 

Performance u Tiolatioo of law aa not Invalidil- 
mg ban 

111—Pascal P Paddock. Inc v Glenoon, 203 N E2d 
421. 32 012d 51 

Remodelmg for adyertiamg purposea 
Idaho-Nab v Hills, 452 P 2d 981, 92 Idaho 877 
Coat-plus type of contract 
DC—Sloine v Malcolm Price, Inc, App, 339 A2d 

43 

No hen created by contract 
La—Waynde Devdopment Go v Pod, App, 338 
So 2d 1173 

88 Fla—Miller v Duke, App. 155 So2d 627 
Ind—Onara v Aidiitects Hartung and Asi’n, 326 

NE2d283, 163 Ind App 661 
Neb —Omaha Nat Bank v Continental Western Corp, 
274 N W2d 867, 202 Neb 238, app after remand 
278 N W 2d 339, 203 Neb 264 
Pa —^Aaaociated Bldg Contractors v Lsntz, 59 
DauphCo 217 

S D —St John's First Lutheran Church in Milbaxik v 
Storsteen, 84 N W2d 725, 77 SD 33 

89. Not rendefcd uyalld by lack of bnOdiBg 
permit 

111—Meusoer v CanveBo, 124 NE2d 615, 4 U1 
App 2d 428 

NM—Mmaday v Sweaxea. App, 438 P2d 525. 78 
NM 781 

91. Me —Bangor Roofiiig A Sheet Metal Go v Rob¬ 
bins Plumbuig Go, 116 A2d 664^ 151 Me 145 

Several pnrchaae oeden as constitiitmg oae con¬ 
tract 

N J —General Elec Co v E Fred Sulzer & Co , 222 
A2d 655, 92 NJSnper 210 

page 577 

93. Ark—Gilliaon Discount Bldg Motenah, Inc v 
Talbot, 488 SW2d 317, 253 Ark 696 
Idaho—Weber v Eastern Idaho Packing Corp, 496 
P 2d 693. 94 Idaho 694 

Ind—De Armond v Carter. 134 NE2d 239, 127 Ind 
App 34 

Kan—Toler v Satterthwaite, 434 P2d 814, 200 Kan 
103 

Me—Bangor Roofing ft Sheet Metal Go v Robbins 
Plumbing Co, 116 A 2d 664, 151 Me 145 
Mwh-G O LewB Go v Erving, 145 N W2d 368, 4 
Mich App 589 

Mias—^Brown v Gravlee Lumber Go, Inc, 341 So 2d 
907 

Ohio-Oebhart v US. 174 N E 2d 615, 172 Ohio St 
200 -Clybamv Reeves, 234 N E 2d 613,13 Ohio 
App 2d 156 

Wyo—Engle v Fust Nat Bank of Chugwater, 590 P2d 
826—Schaeftar v Lampert Lumber Go, 591 P2d 
1225 

94 Moot-MaxweD v AndecMn. 593 P2d 29. 181 
Mont 215 

1. Ga—Bryant v EUenburg 127 SE2d 468, 106 
(jaApp 510 

NC—Gentry Bras, Inc v Byron Devdopment Cop. 

192SE2d lOa 16NCAPP 386 
7. NM-Petrakisv Knaiiow,2l3P2d22a54NM 
39 

page 578 

10. SC-Cft BGo v Cdlins. 239 SE2d72S.269 
SC 688 



57 CJS 126 


§89 MECHANICS’LIENS 

Pl«* 690 


73. Aik —Chraty v Nabholz Supply Go, Inc, S46 
SW2d42S.261 Ark 127 

pige600 

74k US—Manim v Noland Co, DCGa, 406 
FSupp 206 

Od—Feialiiiiia Bldg Matenah, Inc v Foremost Prop- 
ertua, Inc,4CalRpcr 268, 180CA2d 83 
Fla-llliller V Duke^ App. 15SSo2d627 
Ind—Van Wells v Staniay Gorp, 341 N E2d 198, 168 
IndApp 3S 

Neb—Kroner A Sailors v Pease. 74 N W2d S38. 161 
Neb 774 

NC-Ralevh PdiU & WaUpaper Cb v Peacock ft 
Aasoaales.Iiic,247SE2d 728. 38 NCAPP 144 
—WoUb V Hewei, 254 SE2d 204^ 41 NCApp 
88 

Prapcrtj tordouly incoiponted in itractiiFe 
Cd—Fkedenckien v Harney, 18 CalRptr 562, 199 
CA2d 189 

75. Golo-3190 Goip v Gould. 431 P2d 466, 163 
GdIo 356 

Ind—Van Wells v Staniay Oorp, 341 N E 2 d 198,168 
IndApp 35 

Ntt—Mnenchau V Swarts. 102NW2d 129 
Wyo—Amenean Bldgs Go v Wheelers Stores, 585 
P2d84S 

SoDar of honn raBOvnd from Umd held not 

Old—If ft M Entenmea v Kaul, 383 P 2d 621 
77. Nev—Day ft Night Mfh Co v Fidelity ft Cu 
Go of New York. 452 P2d 906, 85 Nev 227 
Okl—MoOhunphy v Jetero Gonsi Go, Inc, 593 P 2d 
76 

Or—Watkms v St Charles Memonal Hospital, 569 
P2d 4k 279 Or 327 

79. Neb—CI jS. enolad at leaglh in Ideal Basic In- 
dnstnes, Inc v Jimiata Famen Coop Ass'n, 289 
NW2d 192, 195, 205 Neb 611 
BOL Anz.—Kanch House Supply Coip v Van Slyke, 
370P2d661.9l Anz 177 

82. Utah—Lawson Supply Go v General Plumbing ft 
Hsatmfr Inc. 493 P2d 607, 27 Utah 2d 84 

83. La^Laonaid p Hebert Jr ft Go, Inc v Kmler, 
App, 336 So 2d 922 

84b La.—Leonard B Hdbert Jr ft Go, Inc v Kmler, 
App, 336 So 2d 921 

W^—Amenean BUIgi Co v Wheelers Stores, 585 
P2d845 

86 L Hawan-^Jadi Eado Elec, Inc v Lear Siegler, 
Ine, 58S P2d 1265, 59 Haw 612 
Tes-Pseroev Maya, Cnr App, 277 S W2d 155, afU 
281 SW2d79. 154 Tex 487 

pmedoi 

94b Cblo—First Nat Bank ui Fort Collins v Sam 
MeCtaiaftSon.Inc,431P2d46ai63 0bIo 473 
OU-OTDdl V KunkcPS, Inc, 581 P2d 878 
99L US—Bumb v Petersnuth Controls, Inc, CA 
GBl. 377 F2d817 

m-Brady Bnck ft Supply Co v Lobto, 356 N E2d 
1126k 1 IDDec 844^ 43 ID App 3d 69 
2b Cal Piping Specrahics Co v Kentde, Inc, 40 
OslRpCr 537,229CA2d 586 
6 l NY—Dorn V Arthur a Johnson Gorp, 229 NY 
S2d 266k 16 AD2d 1009 

8 b wyo—Amenean Bldgs Go v Wheelen Stores, 
58SP2d845 

9. Ohm Rdbiseok Inc v Fnek, 112 NE2d 651, 159 
Ohm St 449 

12. Tenn—J A Jones Const Co v Lawrence Brae 
Iiic,4l9SW2d 186k 57Tcnn App 415 
wyo— Amenean Bldgi Go v Wheelers Stores, 585 
P2d 845 

f 98. ContractoiB in General 
Ubiaiy References 
Mechanics* Lines ^86 et seq 


page 602 

17. US—In re Lightner, DCai, 184 FSupp 825 
Okl -O'Dell V Kunkel's, Inc, 581 P 2d 878 
Or-Hellbusch v Rheinholdt. 550 P 2d 1199, 275 Or 

307 

Tex —Enlow v Brown, Qv App, 357 S W 2d 608 
Not precluded by acting ai conduit for title 
Or —Lemire v McCoUum, 425 P 2d 755, 246 Or 418 

18. Gi—Murphy v Fuller. 100 SE2d 137, 96 Oe 
App 403 

Ky—Woodion Bend. Inc v Misten' Supply. Ine, 
App. 571 SW2d 95 

Li—I-IO, Inc v Justice, An>. 260 So 2d 89 
Pa—Mohler v Johnston, 51 Lane Rev 395, 63 York 
LegRec 115, 15SomLegJ 14 
Supplier of profesfioiial lemces included 
Fla—Davis Engineering, Inc v Pured, App, 202 
So 2d 827 

20. US—In re Lightner, DCCSl, 184FSupp 825 

Supplier ai onginal contractor 

Tex—First Nat Bank in Dallu v WhulpobI Gorp, 
517SW2d262 

21. Colo—Bankers Trust Co v El Paso Pre-Cut 
Co. 560 P2d 457. 192 Colo 468 

Dd—Wilmington Trust Go v Branmar, Ine, Super, 
353 A 2d 212 

Okl—M ft M Enterpnstt v Kaul 383 P2d 621 

Other itatemcnt 

Kan —Stewart v Cunningham, 548 P 2d 740k 219 Kan 
374 

Mo —J R Meade Co v Forward Const Go, App, 
S26SW2d21 

NY—Gu-l A Mane, Inc v Rentor Indus Develop¬ 
ment Oorp, 379 NYS2d 994. 85 Miic2d 304, 
sffd 391 NYS2d 425, 56 AD2d 30k sffd 375 
NE2d 409, 43 NY2d 952, 404 NYS2d 343, 
app dism 99 SO 59, 439 US 804, 58 LEd2d 
96 

Qr^Anderaon v Chambliss, 262 P2d 298, 199 Or 
400-Lakeview DnUing Co v Stall. 310 P 2d 627, 
210 Or 306 

General contnetor defloed 
La—Executive Home Bldg, Inc v Demarest, App, 
248 So 2d 405 
Other dafimtioiii 

(2) La—Executive Houm Bldg, Inc v Demarest. 
App. 248 So 2d 405 

22. Kan—CJS otedinStewirtV Cunmnghim,548 
P 2d 74a 743. 219 Kan 374 

24. Wyo-Amencan Bldga Go v Wheelen Stores, 
585 P2d845 

page 603 

26 Gd—D bvks Machuiery Co v Pme Mountain 
Gub, Inc, 113 GilRptr 784, 39 C A 3d 18 
32 Anz—Lenshle Go v Zoeher, 388 P2d 421, 95 
Anz 208 

34b Aiu—FXiker v Hdlmes, 284 P 2d 455, 79 Anz 
82,51 ALR2d 1005 

m—NilaOonit Go v LaSalle Nat Bank, 254 NE2d 
535, 119 Ill App 2d I 

La—1-ia Inc v JuUicek App, 260 So 2d 89 
Tex—Shaw v McPhail Elec Go. Inc, Cnr App, 544 
S W 2d 497, err ref no rev err 

35. low*—Beane Plumbmg ft Heatmg Co v D-X 
Sunny Oil Co, 92 NW2d 638, 249 Iowa 1364 

Okl —^Hall V North Flams Concrete Servioe, Inc, 425 
P2d941 

Pa—Swogutv Rjoe-Steveni Gorp, 38 D ftC2d528, 
53DdCb 222 

Tex—Rcgold My Co v Maccabees, OvApp, 348 
S W 2d 864, err ref no rev err 
Utah—Smith Bros Lumber Co v Johnson, 426 P 2d 
811, 19 Utah 2d 107 

36. Ill—D D Kennedy, Inc v Lake Petersburg 
Au'ii. 203 NE2d 145, 54 lU App 2d 85 

Iowa—Guldberg v Greenfield. 146 NW2d 298, 259 
Iowa 873 


Okl —Hall V North Plains Concrete Servioe. Inc. 425 
P2d 941 

Tex—Tnnity Umvenal Ini Co v Palmer, QvApp, 
412 S W2d 691, err ref no rev err 

§ 91. -Lien for Labor and Mate¬ 

rial Furnished 

page 604 

46. Ga—Murphy v Fuller. 100 SE2d 137, 96 Oa 
App 403 

La—Oty Bank ft Trust Co v Caneco Const, Inc, 
Ani, 341 So 2d 1331, wnt ref. Sup. 345 So 2d 52 
Neb—Central Const Co v Blanchard, 141 NW2d 
416, 180 Neb 62 

Okl —McLaunn v Etchison, 276 P 2d 751 
Or—Lakeview DnUing Co v Stark, 310 P id 627, 210 
Or 306 

Tex—Tnmty Umvenal Ins Go v Barlite, Inc, 435 
SW2d 849 

Va—Northern Virginia Sav ft Loon Au'n v J B 
Kendall Co. 135 SE2d 178, 205 Va 136 
Wash-Willett v Davii. 193 P2d 321, 30 Wash 2d 
622—Harbor Millwoik, Inc v Achtben, 496 P 2d 
978, 6 Wash App 808 

48. Ga—Murphy v Fuller, im SE2d 137, 96 Oa 
App 403 

Iowa—Home Carpet Inc v Bob Antrim Homei, Inc, 
210NW2d 652 

Va—Northern Vuginu Sav ft Loan Au'n v J B 
Kendall Cb, 135 SE2d 178, 205 Va 136 
Wnh —Willett v Daw, supra, n 46 
50 La—State ex rd Bogur Go v Ghnity-Ann-Lea 
Corp, App, 223 So 2d 421 

Okl—Hall v North Plains Concrete Service, Inc, 425 
P2d 941 

§ 92. -Stipulations of Contract 

as to Lien 

52. Ill —Wanzer v Smorgu-Bnekan Developen, 
Inc, 264 NE2d 435. 130 El App 3d 378 

§ 94. -Rescission of Contract 

psse605 

70 Abandomnent of unprofcment hy owier 

US—Mitfbrd v Prior. CA Alaska, 353 F2d 550 

§ 95. -Performance of Contract 

71. Fla —C J S quotad at length u Pitts v Ahlswede, 
App, 139 So 2d 159, 160 

Ga—MacLeod v Bdvedale, Inc, 154 SE2d 756, 115 
OaApp 444 

El—MiDer v Reed. 302 NE2d 131, 13 IUApp3d 
1074 

NY—Seaboard Pools, Inc v Freeman, 259 NYS2d 
999,46Miac2d 508 

Tex—Davidion v Ctearman, QvApp, 380 SW2d 
836. mod on oth grds. Sup, 391 SW2d 48 

72. Tez-Robinion v Leach, QvApp. 237 SW2d 
366, err ref no rev err-Davntaon v Ctearman, 
QvApp, 380 SW2d 836, mod on oth grds. 
Sup. 391 SW2d48 

73. Cd—Ricfater v Walker. 226 P2d 593, 36 Cd2d 
634 

Cob—Biihop V Moore, 323 P2d 897, 137 Cbb 263— 
Kaydl Devdopment Co v Guney, App, 480 P 2d 
857 

El—Miller v Reed. 302 NE2d 131, 13 ElApp3d 
1074 

Ind—Hqulund Heating ft Plumbing Co v Oenerd 
Industries. Inc. 194 N E2d 733, 136 Ind App 647. 
transfer den. Sup. 204 N E 2d 339, 246 Ind 215 
Iowa—Knudion v Bbnd. 113 NW2d 242, 245, 253 
Iowa 614 

Md—CJS quoted m JoiMS v JH HnerCoiistr Co, 
484 A 2d 302, 305, 60 Md App 671, oea den 492 
A 2d 616, 303 Md 114 

Mont -Western Pbmbuig of Bozeman v Oamson, 556 
P 2d 52a 171 Mont 85 



57 CJS 127 


MECHANICS’ LIENS § 98 

Page 608 


NY—Rnngv Kcndzie, 211 N YS2d S 88 , 12 ADU 
988—Seaboird Pools, Inc v Freeman, 2S9 N Y 
S 2d 999, 46 Mac 2d S08 

Tex —Houston Lumber Supply Co v Wockenfusi, Ov 
App, 386 S W 2d 330, err ref no rev err 
Wis—Miles Homes, Inc of Wu v Starrett, 127 
NW2d 243, 23 Wis2d3S6 

Fttrlbmiiiiee by another 

Fla —Warren v Bill Ray Const Co, Inc, 269 So 2d 23 

74. US—GiUisv Gdlette,CAAlaska, 184F2d 872, 
13 Alaska 33 

Cal—Fiunous Builders, Inc v Bolin, 70 Cal Rptr 17, 
264CA2d 37 

Fla —Miller v Bob Dean Steel Buildings, Inc. App, 
218 So 2d 439 

Oa^ones v Ely. 96 SE2d 336, 93 Ga App 4 
Mo—Fktzgersld v Schaefer, App, 216 SW2d 939 
Mont—Olson v Westfork, Properties, Inc, 337 P2d 
821, 171 Mont 134 

Neb—Reeves v Watkins, 303 NW2d 813, 208 Neb 
804 

N Y -William Saloy, Inc v Luhrs, 134 N Y S 2d 483, 
284 AppDiv 908, rearg and app den 137 NY 
S 2d 358,284 App Div 1049—Landry v Beiyamin, 
141 NYS2d 710-Osbome v McGowan, 149 
NYS2d781, 1 AD2d924 
Or—Walker the Weeper, Inc v Commercial Engineer¬ 
ing Corp, 384 P2d 268, 283 Or 407 
Tex—Davidson v Geannan, 391 SW2d 48—Fidelity 
Sav ft Loan Ass'n of Port Arthur v Baldwm. 
OvApp, 416 SW2d 482, err ref no rev err 
Wis—Miles Homes, Inc of Wis v Starrett, 127 
NW2d 243, 23 Wis2d336 

Pofomnnoe not in worknumlihe manner 
Idaho-Nelion v Haxd, 406 P2d 138, 89 Idaho 48a 
app after remand 433 P2d 120, 91 Idaho 830 

75. Or—Janoeft Bushnell Const, Inc V Jordan, 310 
P 2d 3ia 210 Or 243 

75 Iowa—Modem Heat ft Power Co v Paul, 138 
NW2d 8 , 261 Iowa 1319 

Or-Shepberd v Gass, 488 P2d 1180, 260 Or 84 
WiB—Martinson v Brooks Equipment Leasing, Inc, 
132 NW2d 849, 36 Wis2d 209, reh den 134 
NW2d 333, 36 Wis 2d 209 

78. Fla —Golub v De Linardy Flooring Go, 44 So 2d 
73—FOnnski v Millings, 82 So 2 d 673 

Mont —Gramm v Insurance Unlimited, 378 P 2d 662, 
141 Mont 436 

PL-^Albert v Gurelnick, 63 A 2d 376, 164 Pa Super 
204 

Tex—Bogelv Home Lumber Co, 283 S W 2d 794, err 
ref no rev err 

79. Fla—American Motor Inns of Fla, Inc v Bell 
Elec GO, App, 260 So 2d 276 

Ga^oncs v Ely. 96 SE 2 d 336, 93 Ga App 4—Mac¬ 
Leod V Bdvedale, Inc, 134 SE2d 736, 113 Ga 
App 444 

Ind^ohnson v Taylor Bldg Corp, 371 NE2d 404. 
171 Ind App 674 

Tex —Stnckhn v Southwest Reserve Life Ins Go, Ov 
App, 234 SW2d 439, err ref-Cox v KTM 
Dnlhng, Inc, OvApp. 393 SW2d 831, err ref 
no rev err-Fkddity Sav ft Loan Ass'n of Port 
Arthur v Baldwm, Ov App, 416 S W 2d 482, err 
ref no rev err 

80. Ala—Miles V Moores 79 So 2d 432, 262 Ala 441 
Gal-Voweb v Witt, 308 P2d 413, 149 C A2d 237 
Fla —Viking Communities Corp v Peeler Const Co, 

App, 367 So 2d 737 

Ga-McCruyv Baiben, 110SE2d 426, lOOGa App 
167 

Iowa—LanteObach v Meredith, 33 NW2d 87a 240 
Iowa 166 

RoMdy for fSudty pwffHMMe 
Mich R owen ft Blair Elec Go v Flushing Operating 
Corp, 239 NW2d 633, 66 MichApp 48a aflil 
230 N W 2d 481, 399 Mich 393 

85. Appro va l of mortiiiaN fMoflktait 
Or-Bhephenl v Gass, 488 P2d 118a 260 Or 84 
57CJS 19e6PP-6 


page 605 

91 Ga—Gellis V BLI Const Co. Inc. 231 SE2d 
80a 148 GaApp 327 

92 Wyo —Sawyer v Sawyer. 333 P 2d 794, 79 Wyo 
489 

§ 96. -Abandonment by Con¬ 

tractor 

96 US —Gillis V Gillette, supra, n 74 
Fla—CJS quoted at length u Pitts v Ahlswede, 
App, 139 So 2d 139, 160—Finney v Baiber Block 
Plant, Inc, App. 183 So 2d 698 

98 Fla —Finney v Barber Block Plant, Inc, App. 
183 So 2d 698 

Ga—MacLeod v Belvedale, Inc. 134 SE2d 736, 115 
GaApp 444 

99 Ga—Allen v Moore, 49 SE2d 121, 77 GaApp 
426 

Iowa—Knudson v Bland. 113 NW 2d 242, 243, 233 
Iowa 614 

Md —C J S ated u Broaenne v Warthen, 172 A 2d 
483. 487, 220 Md 168 

page 607 

1 Or-Gabriel v Corkum. 196 P 2d 437, 183 Or 

679 

2 Or —Oabnd v Corkum, supra, n I 

6 Ga—Crowe v Holloway Development Corp, 132 

SE2d 913, 114 GaApp 856 
NY—Kempa v Moell, 126 NYS2d 839, 283 App 
Div 681 

7 Tex —Hams v Interstate Lumber Go, Qv App, 

303 S W 2d 930 

§ 97. In General 
Library References 
Mechanics’ Liens <=>94 et seq 

9. Anx—Ranch House Supply Corp v Van Slyfce, 
370 P 2d 661, 91 Anz 177 

Fla —Brodencfc v Overhead Door Go of Fort Lauder¬ 
dale, App. ll7So2d240 

11. US—Monroe Banking ft Trust Co v Allen, 
DCMiss, 286 FSupp 201 

Ark —Kelley Bros Lumber Co v Leming, 248 S W 2d 
338 220 Ark 418 

Fla—Broderick v Overhead Door Go of Fort Lauder¬ 
dale, App. 117 So 2d 240 

La—Turnkey Constructon, Inc v Dewey, Cheatum ft 
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210SE2d 34. 133 GaApp 83 

La—Olympic Elec Service, Inc v Crwg, App, 286 
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Tex—Wiseman Hardirere Co v R L King Const 
Cb, OvApp, 387 SW2d 79 
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82. 133 Neb 688 
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NY-5hanus v Fulash Corp, 238 NYS2d 397, 38 
Mnc2d 374, afld 248 N YS2d 1016^ 20 AD2d 
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77 So 2d 632—Sterling Apartments, Inc v Arch 
Creek Lumber Co, App, 113 So 2d 711—Conway 

V Sears, Roebuck A Cb. 185 Sb2d 697-nI P 
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Wis-Hnbar Trucking. Inc v State, 126 NW2d 32, 
22 Wa 2d 431 

MalwIalBM of wb idi contractor 
Fla ^ndnanil Supply Gorp of Orlando v Sea World 
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57 Dd—B iot en Luber and Supply Go. Inc v 
Brawn. 40S A2d 101 

64b Wh—H ft M Heating Co v Andrae, ISO 
NW2d379,3S Wa.2d 1 

65. Ah—^Fhday Lumber Go v Johnoon, 180 So 2d 
2391278 Ala 661 

Colo—Kdb^mhiv Meehkn Steel Go 472 P2d726 
28CbloApp 327 

lows—Moffitl Bldg Mmenal Oo v U S Luihber ft 
Supply Cb. 124 NW 2 d 134, 235 Iowa 763 
La.-Snth v Geaenl Goatrocton, Inc, App, 123 
So 24 537 


67. Ala—Fnday Lumber Co v Johnston, 180 So 2d 
239, 278 Ala 661 

Va—Knight v Fernnte, 117 SE2d 283, 202 Va 243 
68 Va —Knight v Ferrante. 117 S E2d 283, 202 Va 
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Mich —Skyhook Lifi-Slab Corp v Huron Towen, Inc, 
118 NW2d 961, 369 Mich 36 


Mo—Senund Woodtreiting, Inc v Cascade Develop¬ 
ment Corp. App. 599 SW2d 268 

Pa —Gamble v Snyder, 16 Monroe L R 7—Kellman v 
Kobely, 41 West 139—Dravo Corp v Ligato, III 
P L J 497—Winegar v Bente, 3ft9 D A C 2d 558, 
48 West 89 

Wash—CHG Intern, Inc v Platt Elec Supply, 597 
P 2d 412, 23 Wash App 425 

Wia—Kruse v Miller Brewmg Go, 279 NW2d 198, 
89 Wn2d 522 

Proof of eemoe 

Pa—Ruggles Lumber Co v Serhng, 6 D ft C2d 495, 
46 Luz L Reg 35—Hoffmayer v Faiter, 6 D ft 
C 2d 512—Montgomery V PiicogliOb lOCheu 510 
—Hoffman Lumber Co v Geeaey, 35 D ft C 2d 
200, 12 Chest 375 

Semce to one jomt owner natutoctory 

Kan—Scott v Strickland, 691 P 2d 45, 10 Kan App 2d 
14 

Service on hnibond valid 

Pa-nA D Rom^ hic, v Drew, 4 D A C2d S89, 102 
PLJ 293 


Handug two copwi to one ipome held wfli- 

Pa—Pittsburgh Plate Glaie Co v Valenti, 112 PLJ 
466 

Service on wife 

m —Cbpital Plnmbuig ft Heating Supply Co v Snyder, 
275 NE2d663. 2 lU App 3d 660 

Comphance shown 

Mo —A E Bilk A Son Plumbing ft Heatuig, Inc v 
Mafan Const Cb, App, 548 S W2d 611 

Kan—Kopp's Rug Go. Inc v Talbot, 620 P2d 1167, 
5 Kan App 2d 565 

Service on geaernl partner of joint fentiife 

US—InieStanfidd, BkrtpyNev,9B.R 790 

pqefiST 

74w Anz—Pderman-Doiuielly Engineers ft Gontno- 
tori Gorp v Fimt Nat Bank of Anz, Phoenix, 
408 P 2d 841,2 Anz App 321 

Md-Jakeiuo, Inc v Bhzzard, 155 A2d 661, 221 Md 
46 

Neb-Sherwood V Tucker, 277 N W2d 437, 203 Neb 
56 

Pa—Oumble v Snyder, supra, n 73—McNeray v 
French Dye Works, 16 Monroe LR 21, 35 
West Co 195 


Anz—Lewis v Midway Lumber, Inc, App, 561 P 2d 
750, 114 Anz 426 

75 Anz—Pdennan-Doundly Engmeers A Contrac¬ 
tors Gorp v Rrat Nat Bank of Anz, Phoeniz, 

408 P2d841, 2 AnzApp 321 

Conn—Meyer, Kasindorf and Manemo, Ardutects v 
Lafayette Bank ft Trait Go, Super, 377 A 2d 861, 
34 Conn Sup 84 

Mo—HertelElee Go v Oabnd, App, 292 SW2d 95 
Ohio-Love Lumber Go v Reaier. 212NE2d 655, 4 
Ohio App 2d 354 

Or—State ex id Niben v HofT, 474 P2d 11, 3 Or 
App 398 

OnuMlon not total 

ID—Watson v Auburn Iron Works, Inc, 318 NE2d 
508. 23 UIApp3d 265 

78. Service by pidilieatioB 
Mich—Spartan Asphalt Pnvmg Go v Grand Ledge 
Mobile Home Park, 247 NW2d 589, 71 Mich 
App 177, revd on olh gids 253 N W 2d 646,400 
Mich 184 

Mo—Poore v International Puper Go, App, 455 
SW2d 13 

80. Mich —River Rouge Sav Bank v S ft M Bldg 
Go,101NW2d 260L3S9Mich 189,91ALR2d 

409 

NJ—I S Smick Lumber v Hdbichmidt, 425 A2d 
709, 177 NJSuper 131, affd 440 A2d 1160; 182 
NJSuper 30b 



57 CJS 137 


MECHANICS’ LIENS § 131 

Page 641 


Ohn—Whiteudei v Mason. 332 N E 2d 648, 48 Ohio 
App2d 173, 1 00 3d 260 

Or—State ex id Niben v Hoff. 474 P2d 11, 3 Or 
App 398 

SD—Schubtoom v Donavon A Aaociates, Inc, 241 
NW2d7ia90SD 413 

Service oe noo-rcndeiit wife tevebd 
Pi—A D Row, Inc, v Drew. 4 D ft C2d 589, 102 
PLJ 293 

Muled eobee elfecbve when received 
Fla—Daly Aluminum Products, Inc v Stockslager, 
App. 244 So2d 528, cert den 246 So2d 97 
Reetncled ngisteNd 

Kan—Rounsavdl v Tipton, 497 P2d 108, 209 Kui 
366—Oeu Imgdion Go of Kansas, Inc v Satanta 
Feed Yards, Inc. 521 P 2d 272, 214 Kan 373, 69 
ALR3d 1334 

Md—Landover AtoooatesLld Partnership v Fatancat- 
cd Sted Products. Inc, 371 A 2d 114a 35 Md App 
673 

Restricted certified meU 
Kan—Schwaller Lumber Co, Inc v Watson, SOS P2d 
64a 211 Kan 141 

Md—Tjrson V Masten Lumber ft Supply, Inc, 408 
A 2d 1051. 44 Md App 293 

83. Md^akemob Inc V Blizzard. 155 A 2d 661,221 
Md 46 

Mich—Beck v Ddta Recreation Gorp, 140 NW2d 
764. 2 Mich App 518 

84. Md—Jakemo. Inc V Blizzard, 155 A 2d 661,221 
Md 46 

Mich—River Roufe Sav Bank v S ft M Bldg Co, 
101 NW2d 26a 359 Mich 189, 91 ALR2d 409 

85. Arfc-Boott v Le Gnnde, 287 SW2d 456. 225 
Ark 1022 

Gal—IGA Alnmmum Products, Inc v Manufactuiera 
Bank, l81GalRptr 859, 130 GA3d699 
Md—Bukowitz V Maryland Lumber Go, 122 A2d 
486. 210 Md 148 

Mich—Beck v Ddia Recreation Gorp, 140 NW2d 
764. 2 Mich App 518 

Oho—Baloo Gorp v D H Overmyer Go, Inc, of 
Ohm. 334 NE2d 484. 43 Ohio App2d 137, 72 
0O2d364 

Pft^ ft O Const Co V Heckkr, 71 Montg 200 

86. Md—Bukowitz v Maryland Loinber Go, 122 
A 2d 486, 210 Md 148 

Pe^-Bozman v Enke. 21 Beaver 179 

87. Ark—Shannon Supply Go v Avey, 403 SW2d 
87. 240 Aik 997 

89. Micfa—Spartan Asphalt Paving Go v Grand 
Ledge Mobde Home Park, 247 NW2d 589, 71 
Midi App 177, revd on oth gids 233 N W 2d 
646. 400 Mich 184 

Otno-SayiM V McKee, App, 119NE2d 122 
Pa^-McNerny v Firench Dye Works, supra, u 74-^ 
D Roas^Inc v Dfew,4D ftC2d 589, 102PL J 
293 

91. Wfeen nelty loceted 
MKh—Mohawk Lumber ft Supply Co v Petiz, 84 
NW 2d 467. 349 Mich 323 

94. Service perttealer penim heM uvalld 
Conn—Lampaon Lumber Co v Rosadino. 104 A2d 

362. 141 Conn 193 

95. Pa—Rockwell V Kcdil,iDpn^n 71 

} 129. -Defects and Amendment 

w438 

96. ArL-Soottv U Grande, 287 S W 2d 436. 225 
Afk 1022 

Colo—Fkrst Nat Bank in Fbrt Collins v Sam McGhire 
ft Soa. lac, 431 P 2d 463, 163 Qdo 473 
Goan—HftSTomngtm Associaia V LutzEnpiieer^ 
mg Go. lac, 441 A2d 171, 185 Conn 349 
Fla—Centezr-Wmston Gorp v Crown Pamt, Inc, 
App, 294 Sold 694 


Ind —Rudd v Anderson, 285 N E 2d 83a 1 S3 Ind App 
11 

Mass—Valentine Lumber ft Supply Co v Thibeault, 
130 NE2d 868. 333 Maas 352 
Mo—Hertd Elec Go v Gabriel. App, 292 S W2d 95 
NY—Piscitell v Caccamo, 104 NYS2d 903, 278 
AppDiv 890 

Or—Steel Products Co of Oregon, Inc v Portland 
General Elec Co. 615 P2d 344, 47 Or App 597, 
affd 628 P2d 118a 291 Or 41 
Pa -Mercer v Santa Luaa of Hillaville. 82 Pa Dist ft 
Go 233, 11 Lawrence Law J 27, decree corrected 
11 Lawrence Law J 98—Rugglea Lumber Co v 
Serlmg, 6 D ft C2d 495, 46 LuzLReg 33—Bos- 
sen V Nocella, 16 D ft C2d 158 —Jeffries v 
Colotte, 74 Montg 194—Tesauro v Band, 335 
A 2d 792, 232 Pa Super 185 
Tenn—Sequatchie Concrete Service, Ine v Cutter Lab- 
oratones, A^i, 616 S W 2d Iffi 
Tez Barnes Medianical Contractors v Tate, App 13 
Diet, 647 SW2d 347 

99 Pa—Rule v Neff. 69 Montg Go 3S2-Peoples 
Fint Nat Bank ft Trust Co v Lankford. 107 
PLJ 123 

OhgectioiH after trial held too late 
Pa—Oiansante v Pasrairro, 206 A2d 34a 203 Pa Su¬ 
per 28 

1. Fla—BnckeU Bay Gub. Inc v Ussery, App 3 

Dist,417So2d692 

Nev—Las Vegas Plywood and Lumber. Inc v D ft D 
Enterpnses, 649 P 2d 1367, 98 Nev 378 
NY—Gifton Steel Gorp v General Elec Co, 437 
NYS2d 733, 80 AD2d714 

Ameadmcnt properly denied 
NJ—Zawaski v Cole Const Gorp. 137 A2d 589, 48 
NJSnper 390 

Pa—Dravo Gorp v LigWto, 111 PLJ 497 

2. Prehea aotice manfllcient 

Cal—Pacific Coast Refngention. Inc v Badger, 124 
CalRptr 78a S2CA3d 233 
4w Pa —lAsaoeuted Dimber ft Mfe Go v MastzoiBn- 
ni, 98 A2d 52. 173 Pa Super 310 

§ 130. Furnlshliig Statement or Ac¬ 
count to Owner 

a US—Beacon Gaaat Go, Inc v Mateo Elec Co, 
Inc, CANY. 321 F2d 392 
Mich—Bent v Carney. 64 NW2d 689, 339 Mich 
647—Vonath v Gandta, 192 NW2d 547, 33 
Mich 463, app after remand 211 N W 2d 53a 

49 Mich App 142 

N Y —Apidication of Oedney Hills, Inc, 190 N Y S 2d 
477, 8 AD2d 843 

Pluiitifr dahnmg under direct contract later 
aigied held not matenalman bonad by 
■wigncif coplamtilPi awom stateaNot 
Fla—Vitn-Spriy oTFIa, Ino v Gumemck, App, 144 

50 2d 333 
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9. SdMlaatlal compUance 
(2) Other matters 

Ohio—D’Antonio Pliunbmg ft Heatuig Co v Strollo. 
App. 172NE2d484 

Matenalmca contractuig wlely with ndiooo- 
trador not required to be named 
Ohio—Gapual Gty Lumber Go v EDeibrock, 203 
NE2d 244, 177 Ohio St 159 
15. Fla—Maule Industries V Tnigman, 59 So 2d 27 

§ 131. Necessity and Object 
Libraiy References 
Mechanics’ liens 6»128, 159 

18. US—US V Kuigs County Itw Works, CA 
NY. 224 F2d 232-Giceiiblatt v Utley, CA 
Cai. 240 F2d 243—In re Mayer Central Bldg 
Gorp. DCAnz. 275 FSupp 873—US v Joe 


Murray's Point Lookout, Inc, DCNY, 359 
FSupp 333 

Ala—Harper v J ft C Trucking and ExcavaUng 
Qv App, 374 So 2d 88a writ quashed. Sup, 374 
So 2d 893 

Ark -Schulte v Walthour, 393 S W 2d 242. 239 Ark 
627 

Colo—^Barlow v Staples, 470 P2d 909, 28 Colo App 
93 

Cok)—Barlow v Staples, 470 P2d 909, 28 Colo App 
93 

Fla—Hahfax Const Go v Chasram Groves, Inc, 
App, 192 So2d 13 

Ga—Niz V Luke, 99 SE2d 44a 96 OaApp 123 
Ind—Mid America Homes, Inc v Horn, 396 NE2d 
879, 272 Ind 171 

La —Pnngle Assooated Mortg Gorp v Esdes, App. 
208 So 2d 34a writ issued 210 So 2d 508, 252 La 
267, writ issued 210 So 2d 508, 232 U 268, and, 
210 So 2d 509, 232 La 27a affd in part, revd m 
part on oth grds, am m part on oth grds 226 
So 2d 302, 234 La TOS-Labyette Woodworks v 
Boudreaux, App , 255 So 2d 176—Dobbi Houses, 
Inc V Hastings, App, 265 So 2d 294 
Miss —Central Gram ft Supply Co, Ine, v Jesoo, Inc, 
410 So 2d 879 

Mo—Bremer V Mohr. App, 478 S W2d 14 
Pa —Green Hills Lumber Go v WiUisins, 198 A 2d 
635, 203 Pa Soper 3 
RI—Famone v Faraone, 413 A2d 90 
Tenn —Chattanooga Lumber ft Goal Gorp v Phillips, 
304SW2d 82. 202Tenn 266 
Tex—^Barker ft Bratton Steel Works Ine v North 
River Ins Co. QvApp, 541 S W2d 294, err ref 
no rev err 

Olqection to flhng 

N Y -nJ B Qen Coast Go v Giamercy Const Cbrp. 

215NYS2d 994, 13 AD2d901 
StoTute conitrncd 

La—Bernard Lumber Co v John F Cenae Co, App, 
148 So 2d 819, writ ref, Sup, 150 So 2d 767, 244 
La 143 
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20. Alaska—Brooks V R ft M Gonsnltana Inc, 613 
P2d 268 

Colo —Eventt Lumber Co, Inc v Prodentul Ins Go 
of Amenca, App, 660 P 2d 925 
Mo—Wilson V Beming, App. 293 SW 2d 151 
N Y —/^plication of Lycee Fnncais De New York, 
204 NYS2d 49a 26 Mac 2d 374 
Old —Horton v Wachtman Dnlhng Co, 385 P 2d 802 
Strict oomidlaiice 

Ga—King v Rutledge. 65 SE2d 801, 208 Oa 172 

21. US—In re McDonald, DCNY, 163 FSupp 
951 

Alaska^Brooks v R ft M Goiuultants, Ine, 613 P 2d 
268 

Pa—^Montgomery V Pocogjlio. 11 Chest 50 
Effect of rcglitiy 

La—^Lumber Prodncti, Inc v Crochet, 156 So 2d 438, 
244 La. 1060 

23. Ark —Wiggms v Searcy Federal Sav and Loan 
Ais*ii. 486 S W 2d 90a 253 Ark 407 
SC—Lowndes HiU Realty Co v Greenville Concrete 
Co,93SE2d 855. 229 SC 619 
24w La—I-ia Inc v Jnsboe. App, 260 So 2d 89 
25. Ala—Bonner v Barber, 97 So2d 793, 266 Ala 
624 

Nto-GiUenae v Hynes 95 N W2d 457, 168 Neb 49 
26 NY —COnna Asaocutes, Inc v McManus, 
Lange, Brockwdil. Inc, 330 NYS2d 847, 39 
AD 2d 613 . 

Tex —Coke Lumber ft Oo v Fhst Nat Bank in 
Dallas, Civ App. 529 S W 2d 612, err ref no rev 
err 

irngoMl 

28 Mum—Sterlmg Elec Co v Kent. 45 NW2d 
709, 233 Minn 31 
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Tex—Time Co v Worthun, CivApp, 428 SW2d 
417 

42. Sopmor right of oinMr to immediate pot- 
■emhm reoogDiaed by Hhag 

DC—NatMul Bnck k Supply Oo v Baylor, CA, 
299F2d454, 112 USAppDC 73 

43. U—Harvey V Tbooim 119 So 2d 444, 239 U 
SIO 

Not regnred where property loM by sheriff 
La —Oty Nat Bank of Baton Rouge v Sunahine Pro* 
cemngCb, App. 209So2d 161 

44. Oaly om reiaacrIptlOB per m itted 
La.—Kaplan v Pettigrew, App, ISO So 2d 600 

48. La—Tliarpe and Brooks, Inc v Arnott Corp, 
App,406So2dl.renid.Sap,410So2d 1143, on 
lanand. App IQr, 411 So 2d 1136 

Mb—Mitchell Eagmeenng Oo, A Div ofOBooOocp 
V Summit ReollyCO.lnc.App. 647SW2d 130 
Wa^-Stale v Lunx, 273 N W2d 767, 86 Wiald 693 
46. La—Tnple J Oonat Oo v Abbond, App, 167 
So2d 209 
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49. Fla—Male Indnitnes v Trapnan, aupra, n 13 
—Bnckingham PropeitieSi Ine v R A Andenen 
A Co. App. 123 Sold 736 

n—Niks Coot Oo V LaSalle Nat Bank.2S4NE2d 
S3S, 119inApp2d 1 

Ky—weikerT Valley Pfaunbug. Inc, 370 SW 2d 136 
la Apwr Sales Co v Abraham, App, 201 So 2d 184 
Tern —Chattanooga Lumber ft Goal Corp v PhiUips, 
304 8 W 2d 82. 202 Tenn 266-Stieiih v Brooks, 
313SW2d 262,203Tciin 373 
Vt—T A. Hai^ tamber Go v Dnnkwme, 287 A2d 
S6a 130 Vt 120 

Mich—PHI Const Go v RnecviewOommonBAia- 
dates, 264 NW 2d 30^ 80 Mich App 318 
Tenn—Rnt State Bank v Staoey. 261 S W2d 243, 37 
TcnaApp 223b een dm 239 SW2d 863, 193 
Tcmi 386 

Tex-Pleraev Mayi^Z77SW2d ISSb afU, Sup, 281 
SW3d79,lS4Tei 487-Roienv Peck,QvApp, 
445 SW2d 241—Irviag Lumber Go v Alltex 
Moftf Co,QvApp.446SW2d64baI»,Sup, 
468SW2d341 

54. Aifc—Rea V Lammoi, 207 SW 2d 740^212 Ark 
792-Buka v Shns, 321 SW2d 767, 230 Ark 
170 

5R, Tex—hmiUT aaifc,QvApp.483SW2d372 

PMe643 

6R. Flaw—Tompkins Land Co, Lie v Edgeb App, 
341 So 2d 206 

Ind BeneSnal Finance Oo v WepmUerBenderLom- 
ber Cb, Ine. App, 402 NE26 41, reh den 403 
NR2d 1130 

Minn—SteAng Elec Go v Kent, 43 N W 2d 709, 233 
Mmn 31-^AIbert ft Harlow Inc v Great North- 
cn Oil Go, 167 NW2d SQOb 283 Mmn 246 
Mma-Gole v Himt, 211 P2d 417, 123 Mont 236 
Nto-Vmee Kern. Ine v Krueger Oonat Go, 276 
NW 2d 669^ 202 Neb 673 

Tcx-CXS cued be Hnlcn Go. he v Mum. Inc, 
App. 667 SW2d 316b 318 

69. GA—Wand Carp v San Oabnd Valley Lumber 
Go.46GdRptr 416b 236 CA2d 835—Hebpar, 
Ine V LaMhe; 48 OalRptr 293, 238 CA2d 
897 

{ 182 . FiliiiK Contract 
Library References 
Mechanics' Liens ^ 127 . 

7X La.p-Oarke y ShaSett, App, 37 So3d 36—Pi- 
000*4 Bmldcn Supply Go v Pioon, App, 161 
So2d 347—Kemer v Odt. 296 So2d 428. wnt 
dm. Sup. 300 So 2d 183 

73. La Eaecunva Houae Bldg, Inc v Deonreat, 
App, 248 So 2d 403 


74w Iona—Home Carpet Inc v Bob Antnm Homes, 
Ine. 210 NW2d 632 

Gontnet held not with owner 
Or—Maddox v Balboa Raceways, Inc, 316 P2d 1293, 
267 Or 321 

75, Ga —Southwira Go v Metal Equipment Co, 198 
8E2d 687, 129 GaApp 49, cert den 94 SO 
723. 414 US 1092, 38 LEd 2d 550 
N J —Fhedmu v Stein, lupra, n 10 
Tex —United Distnbutiii| of Texas, Inc v Riggi Prop- 
ertiea, Inc, Civ App, 496 SW 2d 719 

§ 133 FilinK One or More Claims or 
Statements by Same Claim¬ 
ant 

77 Ga —Atluta Jewish Community Center, Inc v 
Tom Barrow Oo. 203 SE2d 921, 130 GaApp 
608 

NJ-Sikkemav PaekaRl. 192 A2d 334, 79N JSuper 
399 

pnse644 

79. Wash-West v Jarvi, 266 P2d 104a 44 Wash 2d 
241 

so. Conn—Giinputare v Stnart Hardwood Corp, 
429 A2d796. 180 Coim 543 
NY—T A Maloney Contracting Corp v Lien end 
Dubniaement Unit of Dept of Finance of City of 
New York, 380 NYS2d 383, 83 Misc2d 838 
83 RI—Graybar Elec Go v Providence Journal 
Co, 166 A2d 88S.92RI 120 
87. Mum—Ternes v Weatberg. 73 N W2d 415, 246 
Mmn 483 

§ 134 . -Two or More Buildings 

or Improvements 

pflp645 

96. Dd —Adadinero v Oak Lane Manor, 116 A 2d 
173. 10 Terry 324, aflU 124 A2d 725. 11 Terry 
123 

Ohio-Litaey v Looker, 133 NE2d 463 
Or—Conaobdated Elec Dutiibiiton, Inc v Jepim 
Elec Contracting, Ine, 537 P 2d 8a 272 Or 376 
Va.—PIC Cons Oo. Inc v Fust Umon Nat Bank of 
North Cbroliiia, 241 SE2d 804, 218 Va 915 

97. Okio-Litsey v Looker. 133 NE2d 463 

Pa —Kdro v Hungnfbcd. 8 Chest 93—Lucas v Boa* 
ao, 8 Bucks 9»-Bf»Mn v Nocdla, 16 D ft C2d 
138—Fothenagliam v MePhemn, 17 D ft C2d 
199—Walter W Zeller’s Sons. Inc v Mcyeis. 78 
York 188 

Va—FkiitNai Bank of Martmivilleand Henry County 
V RoyN FbidCo.Inc.232SE2d3S4,219Va 
942 

98. Fa—Kdw V Huqgerfoid, 8 Chest 93—Lucas v 
Boaxob 8 Bucks 39—Fbthenntfuun v McPheiron, 
17D ftC2d 199 

8. La—MoGdl Oocp v Doleae Gamete Go, App, 
201 So 2d 123 

10. Flo.—Maule Induatnet v Trugman, 59 So 2d 27 
12. Fkrticilv claim heU iiiMfIkta 
Fla—Florida Steel Simply Corp v Garpmter, 66 Sold 
476 

Statnta laapphiubie under cirenmstanoei 
Fla—Leedy v Fkiat Fbdcral Sav ft Lorn Am'n of 
Cocoa, App, 142 So 2d 99 

brndllGuat films 

III—DoughertyJansaen Go v Danage Enterpnaes, 
Inc. 400 NE2d 1023, 36 lUDec 443, 80 Bl 
App 3d 1112 

14w Mmn—UValle v Baylem, 257 NW2d 283 
N Y —TWm County Transit Mix, Inc v Ingula Bmld- 
cis Corp, 278 N YS2d 99a 27 AD2d 939-Eiii- 
pire Pile Dnvmg Oorp v Hytan Smitary Service, 
300 N YS2d 434, 32 AD2d 563 

Separata coatracti 

ND-Hemngerv Sormeon, l80NW2d910 


15, Ab —Umted Supply Go v Hinton Gout ft De¬ 
velopment. Inc. 396 Sold 1047 
Mmn -UValle v Bayleii, 257 N W 2d 183 

(Mae 646 

20. Fla —Maule Industries v Tnigman, supra, n 10 

21. **C0BtlgUOU loti" 

(3) La—McOiU Oorp v DoleaeConcieCeGo, App. 
201 Sold 125 

Mo—Stewart Concrete ft Material Co v Jimu H 
Stanton Const Oo, App, 433 S W2d 76—Umted 
Lumber Oo v Minmar biv Co, App, 472 S W 2d 
630 

What cooetitHtaa snand oonlract 
(3) Mo—Stewart Concrete ft Mntenal Co v Jinus 
H Stanton Conit Co, App, 433 S W 2d 76—United 
Lumber Co v Minmar Inv Co, App, 472 SW 2d 630 
23. Fla—Kettki v Ghnrter Mbrtg Co, App, 337 
So 2d 1012 

La —America Bak A Trust Go v PhUlipa, App, 130 
Sold 750 

§ 135 . _ Doable House 

25. Pa—Kelso v Hungerfbrd, 8 Chest 93 

{ 136. . Properties of Different 

Owners 

26. Utah—Utah Sav and Loan Aaa'n v Mecboi. 366 
P2d 398. 12 Utah 2d 335. IS ALR3d 63 
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29. Not lookad on with Ihfor 

Or —Gooiolidated Elec Dwinbuton, Inc v Jqiaon 
Elec Gontnetmg. Inc, 337 P2d 8a 272 Or 376 
32. ND-Schaflerv Smith. 113 NW 2d 668 

§ 137. Filing One or More Claims or 
Statements by Two or More 
Claimants 

35. Jomder of claimi hold procedmal 
Dd—Di Moodi V S ft S Boilden, Inc, 124 A 2d 723, 
11 Terry 123 

§ 138. Place for Filing 

39. Com—Bdler V Hams, 161 A2d 187. 147 Conn 
351 

40. Mo-StowdlElec Go v BlneVal FbundiyCo. 
467SW2d9S5 

NC—Equitable Life Assur Soc ofUS v Bamight.67 
SE2d 39a 234 NC 347—Lowery v Haithcock, 
79SE2d 204,239NC 67 

45. Atk-Conev Jiiiczyk.S47SW2dl08.261 Ark 
231 

§ 139. Time for Filing 

49 US—Randan v Cdby, DC Iowa. 190 FSupp 
319 

Aik—Wdbv OnUln, App,S86SW2d 239,266Aik 
763 

B4o—George F Robettaon Plawenng Go v Altman. 
430SW2d 169 

Mont—CJS qoDled m Amencana Hbmea, Inc v 
Brawliiioor Corp, 433 P2d 334, 336, 133 Moot 
184 

NJ—Stavola Contneong v Dano Gout Go, 237 
A2d 30a 98 NJSuper 328, afid 246 A2d 477, 
102 NJ 581 

NC—Wolfe V Hewei, 254 SE2d 204, 41 NCApp 
88 

Ohio—United Masonry, Ine v KWF, Ine. 241 
NE2d 912, 16 Ohio App2d 77—Tdeo Chpital 
Ooip V State Underground Parking Gonumawm, 
324NE2d762.41 Ohio App 2d 171 
Or—Sam Palsen Masonry Oo v Higley, 357 P2d 
676, 276 Or 1071 
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Pnpote 

Anz—Lewii v Midway Lumber, Inc. App, 361 P2d 
750 114 Anz 426 

50. US—Wolten Village Management Co v Mer 
chants and Planten Nat Bank of Sherman, C A 
Tex, 223 F 2d 793—Continental Cu Cb v All- 
sop Lumber Co, CAMo, 336 F2d 445, cert 
den 85 set 662, 379 US 968, 13 LEd2d 
561—In re Tnple A Sugar Corp, Bkrtcy Me, 28 
BR 327 

Ala—Southern Sash of Huntsville, Inc v Jean, 235 
So 2d 842, 285 AU 70S 
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Wyo —United Psc Ins Co v Msrtm ft Luther Gener- 
d Gontnetors, Inc, 455 P 2d 664 
Items nntmiely filed 

Mont—TindaU v Negaaid. 507 P2d 845, 161 Moot 
476 

70. Minn^Aaby v Better Builders, 37 N W2d 234, 
228 Mum 222 

72 Aliska-Clay v Sandal, 369 P2d 890 
Minn—Aaby v Better Builders, 37 NW2d 234, 228 
Mmn 222^Engler Bros Const Co v L'Allier, 
159 N W2d 183, 280 Mmn 208 
Mo—Putnam v Heathman, App, 367 SW2d 823 
Or—Brown v Farrdl, 483 P2d 453. 258 Or 348 
Role of de —wduM njpii^iiik 
Or—Haya v Pigg, 515 P2d 924, 267 Or 143 
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74 Alaakfr-Clayv Sandal, 369 P 2d 890 
Me—Fkchbach ft Moore, Inc v Prested Corp, 398 
A2d397 

Or—Smith v De Knay, 342 P2d 784, 217 Or 436 
77. US—WoHen Villi^ Management Go v Mer¬ 
chants and Phmteri Nat Bank of Sherman, C A 
Tex, 223 F2d 793 

Colo —Pope Heatmg ft Air Condiboiuiig Co v Gar- 
rett-Bromfidd Mortg Co. 480 P 2d 602, 29 Colo 
App 169 

NJ-Fhedmanv Stem. 71 A 2d 346, 4 N J 34-^pex 
Roodng Supply Cb v Miller, 190 A2d 553, 69 
NJSuper 68 

Or—Barber v Henry, 252 P 2d 802, 197 Or 172—Wig¬ 
gins V Sonthwood Park Coq>, 350 P2d 436^ 221 
Or 61 

Under aoBM statutes, ote. 

(Q Statute applies onfy where there n actud mtent to 
defraud 

Gd —B ft J Const Go v Spaemus Homes, Inc, 22 
CdRptr 41, 204CA2d216 
(3) Statute itnctly oonstrued 
Gd —Callahan v Chataworth Park, Inc, 22 Gd Rptr 
606^ 204 C A 2d 597 

Statcnmiit not and true" 

Mo—Putnam v Heathman, App. 367 SW2d 823 

Test 

Alaska—Moores v Alaska Metd Buildings, Inc, 448 
P2d 581 

Mo—Putnam v Heathman, App, 367 SW2d 823 
79. Ahska-Moorea v Alaska Metd Buildings, Inc, 
448 P2d 581 

Or—Brown v Farrdl. 483 P2d 453. 258 Or 348 


80 Idaho— Boone v P ft B Logging Co, 397 P 2d 31. 
88 Idaho 111 

111—Verplank Concrete ft Supply. Inc v Marsh, 353 
N E 2d 27, 40 Dl App 3d 742 
Or—Barber v Henry, supra, n 77—Smith v Lichten- 
thaler. 294 P 2d 334, 206 Or 584-Smith v De 
Kraay, 342 P 2d 784, 217 Or 436 

81 Mont—Tmddl v Negaard. S07 P2d 845, 161 
Mont 476 

83 Or—Anderson v ChamUiss, 262 P2d 298, 199 
Or 400—Haya v Pigg, 515 P 2d 924, 267 Or 143 

§ 166. Signature 

84b Fla—Protection House, Inc v Davennan and 
Aaioaates, App, 167 So 2d 65 
Ga—Southwue Co v MeUi Equipment Co, 198 
SE2d 687, 129 GaApp 49. cert den 94 SQ 
723.414US 1092, 38 L Ed 2d 550-New London 
Square. Ltd v Diamond Elec ft Supply Gorp, 
App. 208 SE2d 348, 132 GaApp 433 
85. N M—Fkist Nat Bank of Lea County v Jnhan, 
627 P2d 880, 96NM 38 

87 Tex—Trane Co v Wortham, Civ App, 428 
SW2d 417 

89. Wyo—CJS aled m Stndeer v Ftaiiendienst, 
669 P2d 52a S22 

93. Sigped by mdmdul 
Ga—Latham Plumbmg ft Hedmg Co v Ledbetter 
Trucks, Inc, 99 SE2d 545, 96 GaApp 219 

SignatBra by indiviiiiml fbr corpo ra tion hdd 
mnifllclent 

Ga-Allen v Arrow Contracting Co, 138 SE2d 60a 
110 GaApp 369 

§ 167. Verification 
Library Beferences 
Mechanics’ Liens ^154 Mod¬ 
ern Legal Forms Ch 4, Affi¬ 
davits 

97. us— In re Vikmg CO. Inc, DCTcnn, 389 
FSupp 123a afld. CA, 510 F2d 973, 974 

Cd—Lanninv Sargeant, 232 P2d 878, 105CA2d76 
Ind —Aetna Glais Gorp v Mercury Builders, Ine, 250 
NE2d 598, 145 Ind App 286 
Kan-DJ Fair Lumber Co v Karlin, 430 P2d 222, 
199 Kan 366 

Me —Pindand Lumber Co v Robinson, 382 A 2d 33 
Tenn—Chattanooga Lumber A Cod Corp v Phillips, 
304 SW2d82.2{)2Tcnn 266 

Speofk statute goveras 
Tex—Wood V Barnes, QvApp. 420 SW 2d 425, err 
ref no rev err 

Pupose 

Mont—Sannden Guh-Way Lumber A Hardware Co 

V Hemck. 587 P2d 947, 179 Mont 233 
SD—Crescent Elec Supply Co v Nenaon. 232 

NW2d 76.89SD 203 

98. Ark-Rasmussen v C J Homer Go. Inc, 505 
SW2d 225, 255 Ark 1030 

Kan —Ekitrom Umted Supply Co v Ash Grove Lime 
ft Portland Cement Go. 400 P2cl 707, 194 Kan 
634 

Mam—Valentine Lumber ft Supply Co v Thibeanh. 

130 NE 2d 868, 333 Mass 352 
NY—Empire Pik Dnvmg Gorp v Hylan Samtary 
Service; 300 NYS2d 434, 32 AD2d S63 
Tenn —Chattanooga T^imhrr ft God Gorp v PhillipB, 
304 SW2d 82. 202 Tenn 266-Pulaski Lumber 
Go, Inc V Harpeth South, Inc, 501 SW2d 275 
2 Ala—Harper v I ft C Trucking and Excavating, 
QvApp, 374 So 2d 886; writ quashed. Sup, 374 
So 2d 893 

Mont—Saunders Cadi-Way Luoiber ft Hardware Co 

V Hemck, 587 P2d 947, 179 Mont 233 
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GoHyriMce with ititote not ibown 

Mbnt-Saunden Cuh-Way Lumber & Hardware Co 

V Hemck. 587 P2d 947. 179 Mont 233 
SD-Cicaoent Eke Supply Co v Nenaoo, 232 

NW2d76.89SD 203 

4b Alaaku—H A M S Go v Electncal Gontractori of 
AiMka. Inc. 563 P2d 258, anpp 566 P2d 1012 
5. Ga—Tallnwn v Soutbem Motor Exchanfe. Inc, 
103 SE2d 64a 97 Oa.App 565 

4. NM—Maiihv Coleman. 600 P2d 271, 93 NM 
325 

Pi«e710 

IS. CoBplionee not Aowb 

SD—Oreaoent Elec Supply Co v Neiiaon, 232 
NW2d 7a 89SD 203 

mTii 

31. Me—Pnidand Lumber Co v Robmaon, 382 
A2d33 

NM—Home Plumbing A Gontraebng Go v Pruitt, 
372P2d37a70NM 182 

32. Me.—Fmdand Lumber Co v Robmaon. 382 
A2d33 

33. Ala—Bolton v Barnett Lumber A Supply Co, 
100So2d9. 267 Ala 74 

A laalra Slrphen ao n v Ketchikan Spruce Milh, Inc, 
412P2d496 

Ibnn— Sonfh e m Blow Pipe A Roofing Go v Otubb, 
260 S W2d 191, 36 Tenn App 641 

Not in iMnthd aMpInoe 

US—In re Vikmg Go. Inc. DCTenn, 389 FSupp 
123a afld. CA, 510 F2d 973, 974 
Tex—Taylor v Rqjby. Qv App, 574 SW2d 833, err 
ref no rev err 

39. A h dk a S te p hen ao n v Ketchikan ^noe MiU^ 
Inc, 412 PJd 496 

Ohm—Bown A Sana v Honabarger. 168 NE2d 88a 
171 Ohm St 247 

JUmttMm ot ooKfipiion Oi propcnj ■nor Tonn- 

Uaho—Layiile Prodneta Go v Lux, 388 P2d 105, 86 
Idaho 477 

42. Tex—Periona Gonat Go v Ten-Fldteen Gorp, 
CnrApp. 545 SW2d494 

rnmpllonfi not Mniwn 

Ta—Dee'aCabmctSliop.lne v Weber. Qv App, 562 
SW2d943 

43. ND-ScbaQerv Smith. 113 NW 2d 668 
Utah-Fint Sec Moctg Go v Hanaen, 631 P 2d 919 

MBCtheUfhfM 

Kan nritmm United Supply Go v Aah Grave Lime 
A Ptedand Cement Go. 400 P2d 707. 194 Kan 
634 

44b lad—Aetna GlaaiOorp V MecnryBuilden, Inc, 
2SONEJd59a 145 1ndApp 286 
Kan—DJ Fair Lumber Go v Karim, 430 P2d 222, 
199 Kan 366 

43. Corni-BcD A Z^eek, Inc v Heywant-Rdbm- 
aonCb, Super. 182 A 2d 339, 23 Goim Sup 296 
47. Ga^-Sottlliwire Go V Metal Equipment Go. 198 
SE2d 687, 129 OaApp 49. cert den 94 SCt 
723b 414 US 1092, 38 LEd 2d 550 
Mont—Snimden Garii-Way Lnmber A Hardware Go 

V Hemck. 587 P2d 947. 179 Mont 233 

53, NM—Home Plumbuig A Gontractmg Go v 
Pfintt.372 P2d37a7QNM 182 
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59. Mont -SknidenCaah-Way Lumber A Hardware 
Gb V Hemck, 587 P2d 947. 179 Mont 233 
30 l Ken—CJJB. qnelod nt langih hi Trane Go v 
n,MrAp.in, 672 P 2d 58a 990 
3BL Alnb-<rara47 V Biid.411 So2d97 
DM—Oacar Onqft, Inc v Pbtta. 115 A2d 479, 10 
Terry 295 

iib m t— f*yb.«iiib« Cbrii-Way Lnmber A Hardware Co 

V Herrick. 587 P2d 947. 179 Mont 233 


Pa—Boasen v Nooella, 16 D A C2d 153. 74 Monig 
470 

Tenn —Chattanooga Lumber A Coal Gorp v Phillipi, 
304 SW 2d 82. 202 Tenn 266 
69 Alaska-^Ancborage Sand and Gravel Co, Inc v 
Wooldndge. 619 P2d 1014 

70. N Y —Fries v Bray. 107 N YS2d 425, 279 App 
Div 8 

SD—Crescent Elec Supply Go v Nenson, 232 
NW2d7a89SD 203 

71 Amendment 

NY—Tatkr v McDermott A McDonaM. 125 NY 
S2d 764, 282 AppDiv 953. afid 120NE2d 222. 
306 NY 953 

72. Altska-nAnchoiage Sand and Oiavd Go, Inc v 
Wooldndge, 619 P 2d 1014 

NM—Garrett BUg Centen, Inc v Hale. 623 P2d 
57a95NM 450 

OnuHHin of ■fflentfft name not flital 

Ind —Whitfkld V Greater South Bead Housing Gorp, 
276NE2d 188, 150 Ind App 291 
74 Tex-Crockeuv Sam|»on.OvApp.439SW2d 
355 

Statement nfllocnt 

US—In re Just For The Fun of It of Tennessee^ Inc. 
BkrtcyTenn.7BR 166 
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88. Okl—Curry v Morgan, 321 P 2d 973 

S 168. Proof of Execution 

92. Tenn —Chattuiooga lumber A Coal Gorp v 
Philhpa, 304 SW2d 82. 202 Tenn 266 

§ 169. Errors or Defects 
Liibraiy References 
Mechanics’ Liens ^157 

93. Ala.—Dnnkaid v Hall, 47 So2d 213, 254 Ala 
105—Nebou Weaver Mortg Co v Dover Eleva- 
torGo.216So2d7ia283 Ala 324 

Cal—Wand Oocp v Sin Oabnd Valley Lnmber Go, 
46CalRptr 48a 236 C A 2d 855-Flmlkote Co v 
LmConit Go.74CalRptr 13a 268 C A 2d 606 
Conn—Qty Iron Works, Inc v Fimiik Badstuebner 
POit No 209a 167 A2d 462, 22 CoimSup 230 
Fla^—O'Bnan Amocutes of Orlando, Ine v Tully, 
App, 184 So 2d 202—George I MotzGooit Gorp 
v Corel Pines, Inc. App, 232 So 2d 441 
Ga—Amoon, lac v Soutbern Pipe A Supply Co, Inc. 

21SSE2d712, 134 Ga App 655 
Idaho—Oneflndustnea, Inc v Schwendiman, 587 P 2d 
823, 99 Idaho 682 

ni— Atke Elec Go. Inc, v Johnacn Const Co, 303 
NE2d 192, 14inApp3d716 
Kan-Boyoev Knudwn, 548P2d 712, 219 Kan 357 
La —Paul E Riviere^ Inc v Univenal Excavaton, Ine, 
App, 358 So 2d 670 

Md—Pfelmer PUrk Lunited Fartnenhip v Marvdrte, 
Inc, 257 A2d 169. 255 Md 121 
Mich—Superior Products Go v Meruca Bros, Inc, 
309 NW2d 18a 107MicfaApp 153 
Miim-Sward v Nash. 40 NW2d 828, 230 Mmn 
lOO-Temei v Weatberg 75 NW2d 415. 246 
Minn 485—Bieikm v Gagnon. 96 NW2d 573, 
255 Minn 143 

Mo—A E Bufc A Son Phimbiiig A Hedmg Inc v 
Milan Gomi Co. App, 548 SW2d 61L 
Mont-Koaena v Eck. 635 P2d 1287. 195 Mont 12 
Neb—Central Oomt Co v Hgbmutli, SO NW2d 
817, 155 Ndi 113—Roidmd Lumber A Goal Go 
V HohtB. 52 N W2d 313, ISS Neb 459, reh den 
53 NW2d 82. 155 Neb 688-nJeiiaen v Menthe, 
95 NW2d 699, 168 Neb 361 
Nev—CJ.S dtad la Peocok v Luce A GoodfbDow. 

212 P2d 718. 724, 66 Nev 360 
NM—Alhap Lumber Go v Continental Gas Go, 385 
P2d 625, 23 N M 64—Boone v Smith, 447 P2d 
23, 79 NM 614 


NY—Gonna Asaoentes Inc v McManus, Longe, 
Brockwehl Inc. 330 NYS2d 847, 39 AD 2d 
613—Mardiall Conit Go v Braokdde Hospital 
Center. 324 N Y S 2d 80a 68 Mac 2d 20 
N D -Tnnity Builden, Inc v SchafT, 199 N W 2d 914 
Ohio—Buckeye State Haulmg Inc v Ttoy, 332 N E 2d 
77a 43 Ohio Misc 23. 72 O02d 221 
Okl —Statser v Chickasaw Lumber Co. 327 P 2d 686 
Or—Boyer v Dawson. 293 P 2d 739, 207 Or 211, reh 
den 295 P 2d 159, 207 Or 211—Meraer Steel Go 
V Park Const Co, 411 P2d 262, 242 Or 596- 
Johnston v Abbey, Inc, 445 P2d 596 251 Or 
330—Robison v Thatcher. 451 P2d 863, 252 Or 
603—State ex rd Nilsen v Hoff. 474 P 2d 11. 3 
Or App 398 

Pa—Albert v Gurdmek, 63 A2d 376, 164 PaSiqier 
204—Aah v Kr^ywwki, 80 Pa Dut A Co 225. 42 
LuzLegReg 31—Marehak v Meaiue, 108 A 2d 
77, 176 Pa Super 381 

SD—E S Gaynor Lumber Co v Momaon, 60 
N W2d 83, 75 SD 132—Kedey Lumber A Coal 
Co V Dunker, 77 NW2d 689. 76 S D 281 
Tex —Marathon Metallic Bldg Go v Texas Nat Bank 
ofWaca OvApp. S34SW2d743 
Utah—Dugger v Oox, 564 P 2d 300 
Va -Milk V Moore's Super Stocea, 227 S E2d 719, 217 
Va 276 

Waih-AAC Q>rp v ReeA 483 P2d 1293, 4WaBh 
App 777 

Wyo-Saigent v Delgado, 492 P2d 193 
Chred by allegitiaD ia comp l alirt 
All—Lowe^ of Musde Shoals, Inc v Dillard, Ov, 
304 So2d 12. S3 Ala App 669 

Incliuton of nonlicaable items 
Mo—Sean, Rodbuck A Go v Seven Palrm Motor Inii. 
Inc, 530 SW 2d 695 
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Mw Ga—Sean Roebuck A Co v Superior Riggmg A 
Erecting Co, 170 SE2d 721, 120 GaApp 412 
N Y—Hanimd v Hutner, 95 NYS2d 6a 276 App 
Div 97a afid 99NE2d 56a 30ZNY 806-Tat- 
ler V McDemctt A McDoni^ npn, n 71 

Ooumioii of cndili 

MO-nJ R Meade Go v Forward Ooiut Go, App, 
526SW2d21 

Nd>—LaPuzza v Prom Town Home Motor Im, lac, 
2I7NW2d472, 191 NOb 687 
Or-State ex rd Niben v HoS; 474 F2d 11, 3 Or 
App 398 

95. US—Wolten Village Managoneat Co v Mer¬ 
chants and Ptanten Nat Bank of Sberman, C A 
Tex. 223 F2d 793 

Mo—Fast Flonda Bldg, Inc v Safkn Syatemi. lac, 
App, 570 SW 2d 728 

Neb—Central Conit Go v Highsmith, SO NW2d 
817, 155 Nd) 113 

N J —Friedman v Stem, supra, n 77 
NY—Walsh V Boulder Apartments, Inc, 191 NY 
S2d S03-^Aiiiencan Comt Gnp v Finlay, 200 
NYS2d 993—Application of Upstate Boikkn 
Supply Onp. 325 NYS2d 509, 37 AD2d 901, 
spp dam 280 NE2d 889, X NY2d SIS, 330 
NYS2d62 

Ohm—Dnrrd Pomt A Varnah CO v Arnold, 152 
N£2d 9. 105 Ohio App 172 
Or—Drake Lumber Go v Paget Mortg Go,274P2d 
80a 203 Or 66-^Boyer v Dawson, 295 P2d 159, 
207 Or 211 

SD—£ S Oaynor Lnmher Co v Momson, 60 
NW2d83. 7SSD 132 

Wash—Radley V Raymond, 209 P2d 305. 34Waifa2d 
475 

Owil liability of Haaor 

NY—Northern Tree Service, Inc v Donovan Ttce 
Service Inc. 318 NYS2d 63a 36 AD 2d 22 

■Wftar* coaatraed 

NY-JohnH Reetz, Inc v Stnekkr. 201 N YS2d 54, 
24 Miic2d 291 
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UalBtntioiial erron mat ftrtal 
Wyo—United Pne Im Go v Mirun ft Luther Gener¬ 
al Oootnelon, Inc. 4S9 P 2d 664 

ValM of woifc held raooveniUe 
NY-Onmpd v Hochman, 343 NYS2d 307, 74 
Mne2d39 

Owier held entitled to duMgei for wilftd 

NY—Onmpel v Hochmu. 343 NYS2d 507, 74 
Miae2d39 

Mich —Geotim-Pncillc Gorp v Gaitral Park North 
Go. 228 NW2d 38a 394 Midi 59 

Lien improperly dtaeharged 
Fla—8 D Bmll ft AnocMtOb Inc v Gutler Chib, 
Inc, App. 323 So 2d 3 

Kemedj not enniflble 

NY-Reeve Sernoe Gorp v Raab, 407 N Y S2d 314, 
64 AD2d 826 

Va.—PM Nat Baidc of Martiniville and Henry County 
V RoyN RiRlGo,Inc,232SE2d33A219 Va 
942 

M. Gal-CillBhan v Chatiworth Park, Inc, 22 Gd 
Rpir 60a 204CA2dS97 

Del—Warner Co y Leedom Goott Go, Super. 93 
A 2d 3ia 8 Terry 437. aflU, Sup, 97 A 2d 884, 9 
Terry 38 

ni—Adee Elec Go, inc v Johnaon Oomt Go, 303 
NE2d 192, 14 U1 App 3d 716 
Mb Sanrlenv DeWitt. App, 379 S W 2d 707 
Nev-ftooolev Lnoe ft Ooodftflow, 212 P2d 718, 66 
Nev 360 

NJ—Fhedman v Stem, iDpci, n 77 
Pmd providon hMsprctitlQn 
N Y —doundwall Conat Gorp v Moncarol Gont 
Gorp, 290 NYS2d 363. 36 Mac 2d 892 

Fla^-Bidcy v Jenmnii Cout Gorp, App, 212 So 2d 
809 

97. US—In re Viknif Go, Inc. DCTenn, 389 
FSnpp 123a alH. CA, 310 F2d 973, 974 
Ala Senility IVunctiani^ Inc v Nelioa Excavating 
ft Faraig Go, Inc, Qv, 314 So 2d 297. 33 Ala 
App 223, cert den 314 So2d 30A 294 Ala 768 
Dd^-Gmano Bnefcwork, Inc v Kirkwood Industnei, 
Inc, 276 A2d 267 

Gad—A ft A Heating ft Air Oonditioning Go v Bur- 
iM. 253 SE2d 246, 148 Ga App 839 
Idaho—Chief bdintnei, Ine v Scfawendunan. 387 P 2d 
823^ 99 Idaho 682 

BL-MooElcc Cb.lne v Stnnkd. 393 NE2d lllA 
32IUDee 733, 77 01 App 3d 48 
Mnifc-E a nco Mortg Go v E G Miller Enterpraea, 
Ine,264NW2d399 

NM—Brnidiv Maya^ App, 334 P2d 1297, 89 NM 
536 

N Y -4bano HoUiqg Ooip v Lampartcr Acontical 
Piodaelib Ltd, 386 N Y S 3d 92a 87 Mne 2d 336 
Or—Wdpna v Sontfawood Park Goqi, 330 F 2d 436, 
221 Or 61 

SD Ovrant Elae Sqiply Go v Nenaon, 232 
NW2d7a89SD 203 

Tex—Mona OonaL Go v Ten-Ihfteen Gorp, Ov 
App,34SSW2d494 

Ennnioni deeci^llon of red property 
Uaho-ta V Olaon. 323 P2d 518, 93 Idaho 913 
Foreclenme prefoedlnt ■ot nUtmed 
Uaho-Chieriiiduitiiea, Inc v Sdnaendniian. 587 P 2d 
823^ 99 Idaho 682 

X Dlicndon ofeonrt 

Fk—Adobe Bncfc ft Supply Go v Gentex-Winaton 
Gorp. App, 270 So 2d 733 
Waah-Pilch v Hendnx, 391 P2d 824, 22 Waah App 
331 

X IndHlonofHneedltM 

OU-Shnthv Findley, 298 P2d 440 


7 Ala—CJjS cited m Nelion Weaver Mortg Co v 
Dover Elevator Co. 216 Sold 716^ 72a 283 Ala 
324 

Ndi—Central Conat Go v Highamith 30 NW2d 
817, 133 Neb 113 

NG—Beach ft Adazna Buikkii, Inc v Northweatem 
Bank, 220 SE 2d 414, 28 NC App 80 
Or—Brown v Farrell 483 P 2d 433. 238 Or 348 
E NC-Ganady v Creech, 218 SE 2d 383,288 NC 
334 

9. Ala—Wade v Glencoe Lumber Go. 103 So 2d 
73a 267 Ak 330 

Gy—DOherty V Gamithera, 340 P2d 38, 171 CA2d 
214 

Waah—Spokane Merchanta* Aii'n V Tacoma Plumbing 
Supply Go, 317 P2d 917. 51 Wadi 2d 289 

Owner not estopped 

cy —H ft L Supply, Inc v Ewinfc 61 ai Rptr 289, 
233 C A 2d 283 
WniYer not ahown 

NH—Bader Go, v Cbncord Elec Cb. 236 A 2d 143. 
109NH 487 

NY—WoUTft Mnnier, Inc v Sou± Ferry Bldg Co. 

383 NYS2d 24, 32 AD2d786 
Tex—Barker ft Bratton Sted Wocka, Inc v North 
River Ini Go. QvApp. 341 SW2d 294.eiT ref 
no rev err 

Untuneliiiett 

Md—Mervm L Blades ft Son, Inc v Lighthoiae 
Sound Manna and Country Club, 377 A 2d 323, 37 
MdApp 263 

11. Defect nked in t speeul plee 
Pa^Better Bilt Supply, Inc v Liberty Hotels. Inc, 103 
PLJ 443 
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13. NY—Goodman v Del-SaCo Fboda. Inc, 237 
NYS2d 142, IS NY2d 191, 203 NE2d 288 

14. Pa—Better Bilt Supply, Inc v Liberty Hotels, 
Inc, 103 PLJ 445 

16. Aifc —John E Bryant ft Sons Lumber Co, Inc v 
Moore, 373 SW 2d 632, 264 Ark 666 

§ 170. Amendment of Gaim or 
Statement 

LibiBiy References 
Mechanics' Liens e»182(lQ, 158 

20. Fa—Nidclaa Phunbmg Supply Go v Culaan, 
OomPI, 109PLJ 458 

24h Amendment pennamon held to be errone- 

one 

NY-Finav Bray, 107 NYS2d423,279 AppDiv 8 

25. hfd—Sooit ft Wmibrow, Inc v Wisterco Invcit- 
mentSi Inc, 373 A2d 963, 36 MdApp 274 

N 3 —Fhedman v Stem, 71 A 2d 346. 4 N J 34 
NM—Dmightrey v Carpenter, 477 P2d 807, 82 N M 
173 

Pa—Sefamander V Braun, 43 Berta Co 95—Hiatandv 
Hyiemanu, 4 Bncki 243 

Thin —Sequatdue Oonoete Service^ Inc v Cutter Lab- 
oratonea, App, 616 SW2d 162 

26. US—In re Rhine^ DCOolo, 213 FSupp 327, 
statmg Oklahoma law 

Kan—Thomaaion v Kukpatnek, 234 P2d 329, 174 
Kan 32 

Md -4oQtt ft Wimbcow, Inc v Wiatereo Investments, 
Inc. 373 A2d 965. 36 MdApp 274 
Nev—Ffeccole v Lnoe ft Ooodkllow, 212 P2d 718, 66 
Nev 360-Cloee v labefl Gont Go. 471 P 2d 257, 
86 Nev 324 

N J —Stavola Gontnetmg Go v Dario Conat Co, 237 
A2d 30a 98 NJSuper 328, afld 246 A2d 477, 
102 NJ 381 

Pa-Man Line Gontt Go v Mandes, Ine, 8 Cheat 
42—MongeDi v Schwartz, 44 Dd 36—Hoffinan 
Lumber Co v Oeerey, 33 D ft C2d 20a 12 
Chert 375—Oumnun ft Go v Scavitto, 33 Dd Co 
88 


Diacretion of court 

(2) Other matten 

Kan—DJ Fair Lumber Co v Karhn, 430 P2d 222, 
199 Kan 366 
In New York 

(4) Other cases-Marshyi Const Co v Biookdale 
Hoapity Goiter, 324 NYS2d 806, 68 Miac2d 20— 
Senven v Maple Knoll Apartments, Inc, 361 N Y S 2d 
73a 46 AD2d 210 

Not peramelble where third pirty adyenely 
effected 

m —Federd Sav ft Loan Ins Gorp v American Nat 
Bank ft Trust Cb of aucago. 430 N E 2d 82a 71 
lUDec 132, 115 HI App 3d 426 
Wash —Lumber Mart Co v Buchanan, 419 P2d 1002. 
69 Wash 2d 638 

Relation hock provisioB i n appl i cab l e 
Ga—Shirah Contncting Go, Inc v Waite; 238 SE2d 
728, 143 Ga App 333 
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30. Pa—PennaylvaouiStcne, Cement ft Supply Go v 
ZBnklS4LancRev 343 
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lock General Contractor, Inc, 576 SW2d 794 
Wis—Stevens Const Coqi v Diaper HaU, Inc, 242 
NW2d 893, 73 Wis2d 104 
53. Ab^Ndson Weaver Mortg Co v Dover Eleva¬ 
tor Co. 216 So 2d 716. 283 Ala 324 
Ark-dark V General Elec CO, 420 S W 2d 830, 243 
Ark 399 

Mum—M E Kraft Excavating ft Grading Go v 
BaneConst GO, 156 NW2d 748, 279 Mum 278 
Mo—CJJ5 citad m H B Deal Const Go v Labor 
Docount Center, Inc, 418 S W 2d 940, 951 
Ohm-Fiyman v McGhee^ 163 NE2d 63, 108 Ohio 
App 501—Wayne Bldg ft Loan Go of Wooster v 
Yaiborangh, 228 NE2d 841, 11 Ohio St 2d 193 
54b Mo-CJJS, dlid In H B Deal Const Co v 
Labor Dnoount Center, Inc, 418 S W 2d 940,951 
55. Ark—dark V General Electric Co, 420 SW2d 
83a 243 Ark 399 

MO-GJ.S fMlad M In H B Deal Const Co 
V Labor DHCount Center, Inc, 418 SW2d 940^ 
951 

55b Mo—United Lumber Go v Minmar Inv Co, 
App, 472 SW 2d 630 

Nev-nAladdm Heatmg Gorp v Trustees of Central 
States, 563 P2d 82. 93 Nev 257 

72. Mo—H B Deal Const Co v Labor Discount 
Gamer, Inc, 418 SW 2d 940 

73. Mum Reuben E JObnson Co v Phelps, 156 
NW 2d 247, 279 Mmn 107 

75. Utah—Western Mortg Loan Corp v Cotton¬ 
wood Const Go. 424 P2d 437, 18 Utah 2d 409 

{ 180. — Interruption of Work or 
Change of Plant 

78. C0lo^l90 Goip v Gould, 431 P2d 466b 163 
Colo 356 
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Md—Frank J Klan ft Sons, Inc v Laudeman, 311 
A 2d 780, 270 Md 152 
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80. Pa-Norristown Fed Savmgs ft Loan Ass'n v 
Grenier, 70 Montg Go 275, 68 York Leg Rec 98 
81 Md —Frank J Klein ft Sons, Inc v Laudeman, 
311 A2d78a 270 Md 152 
83. Md —Frank J IGan ft Sons, Inc v Laudeman, 
311 A 2d 78a 270 Md 152 

§ 181. -On Performance of La¬ 

bor or Furnishing of Mate¬ 
rial 

84 US—^Diversified Mortg Investors v Gepada, 
Inc, DClowa, 401 FSupp 682 

Fla—Roberta v First Federal Sav ft Loan Asa'n of 
Manatee County, App. 222 So 2d 32 
Iowa—Northwestern Nat Bank of Sioux Qiy v Metro 
Center. Inc. 303 NW2d 395 
Tex—Crutcher, Rolft, Cumnungi, Inc, v Big Three 
Welding Equipment Co, Civ App. 224 SW2d 
884, levd on oth grda 229 S W2d 600, 149 Tex 
204—Pierce v Mays. QvApp, 277 SW2d 155. 
M 281 SW2d 79. 154 Tex 487 
85. U S—Diversified Mortg Investors v Gepada, 
Inc. DClowa. 401 FSupp 682 
Colo —Bankets Trust Go v El Paso Pre-Cast Co, 560 
P 2d 457, 192 Colo 468 

Ga —Old Stone Mortg ud Realty Tniit v New Geor¬ 
gia Plumbing, Inc, 231 SE2d 785. 140 OaApp, 
686, afU 236 S E2d 592, 239 Oa 345 
lowa-Sooety Linnea v Wilbois, 113 N W 2d 603, 253 
Iowa 953 

Kan —Lenexa State Bank ft Trust Go v Dixon, SS9 
P2d 776, 221 Kan 238 

Mo —Vaaquez v Village Center. Inc. 362 S W 2d 588 
Neb —Kiotter ft Sailors v Pesie. **4 N W 2d 538, 161 
Neb 774 

Ohio—Lake Lumber Co v Watson, 133 NE2d 925 

85 US-Jackaonv Fk)hr.CAWa8h.227 F2d 607, 
cert den 76 SQ 322, 350 US 947, 100 LEd 
826 

Ala.—Gamble's Inc v Kansas Qty Title Ins Go, 217 
So 2d 923, 283 Ala 409 

Aik—Streuh v Wallni-Didbqy ft Rich Lumber Co, 

302 SW 2d 522, 227 Ark 885—Mari’s Sheet Met¬ 
al, Inc v Republic Mortg Co. 414 SW2d 106, 
242 Aik 475 

Del-J I KislaL Mortg Corp of Dd v William 
Matthews Builder, Inc, Super, 287 A 2d 686, slid 

303 A 2d 648—Gaiter v Wilmmgton Plumbing 
Supply CO. Inc, 321 A2d304 

DC—Sloaoe v Malcolm Pncei Inc, App, 339 A2d 
43 

Fla—US v GnfRn-MooR Lumber Go, 62 So 2d 589 
Oa—Old Stone Mortg and Realty Thnt v New Oeor- 
gui Plumbing, Inc, 231 S E 2d 785, 140 Ga App 
686.afld 236 SE2d 592, 239 0a 345 
Idaho—Metropditan Life Ins Co v Pint See Bank of 
Idaho. 491 P2d 1261, 94 Idaho 489, reh den 492 
P2d 140a 94 Idaho 527 

Iowa-44ortbweRern Nat Bank of Siouz City v Metro 
Center, Inc, 303 N W 2d 395 
La—Capitol Bank ft Trust Go v Broussard Paint ft 
WaDpaper Go, App, 198 So 2d 204 
Me—Pindand Lumber Go v Robmaon, 382 A 2d 33 
Mum—Dunham Associates, Inc v Group Inv, Inc, 
223 NW2d 376 

Mo—United Lumber GO v Mininar Inv Go, App, 
472SW2d630 

Neb-Kiotter ft Ssilonv Peme, 74 NW2d 538. 161 
Neb 774-Gilcnstv Wnght, 94 NW2d 476, 167 
Neb 767 

NC—Fegnm-West, Inc v Hiatt Homes, Inc, 184 
SE2d6S, 12 NCApp 519 
Tex —Pieree v Mays, supra, n 84—Rqold Mfk Go v 
Maccabees, QvApp, 348 SW 2d 864, err ref no 
rev err 

Vs—^Hadrup v Sale^ 111 SE2d 405, 201 Vs 421, 76 
ALR2d 1159 


87. US —In re Triple A Sugar Corp, Bkrtcy Me, 13 
BR 969 

Cal —VoUstedt Kerr Lumber Co v Production Homes, 
279 P 2d 615, 130 C A 2d 507—Walker v Lytton 
Sav ft Loan Ass'n of Northern Cal, 84 Cal RpCr 
521, 465 P 2d 497. 2 C 3d 152 

Deflnibon of materiali 

Tex —Blaylock v Dollar Inns of America, Inc , Qv 
App, 548 S W 2d 924, err ref no rev err, mod 
on oth gids. Sup, 576 S W 2d 794 

90 Ark—US v McGehee. 375 SW2d 365, 237 
Ark 698 

91 Ark—Lyman Lamb Co v Union Bank of Ben¬ 
ton. 374 SW 2d 82a 237 Aik 629-US v 
McGehee, 375 S W2d 365, 237 Ark 698 

Md —Hill V Parkway Indus Center. 435 A 2d 472, 49 
MdApp 676 

Nd)—Denver Wood Products Go v Frye, 275 NW2d 
67. 202 Neb 286 

NC—^Raleigh Pamt ft Wallpaper Co v Peacock ft 
Associates. Inc, 247 SE2d 728, 38 NCApp 144 
SC—Lowndes Hill Realty Go v Greenville Concrete 
CO, 93 SE2d 855, 229 SC 619 

Teft 

Tex—Blaylock v Dollar Inns of Amenca, Inc. Qv 
A|q>, 548 S W 2d 924^ err ref no rev err, mod 
on oth gids,Snp,576SW2d794 
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92. Fla—Miller Elec Co of Miami, Inc v Sweeny, 
App, 199So2d734 

NC—Raleigih Paint ft WaOpuper Co v Peacock ft 
Associates, Inc, 247 SE2d 728, 38 NCApp 144 
Tex—Hubert Lumber Co v King, QvApp, 468 
SW 2d 503, err ref no rev err 
95. Kan—CJS eited m Benner-WiHiaiu, Inc v 
Romine, 437 P 2d 312, 315, 200 Kan 483 
Ohm—Clyborn v Reeves, 234 NE2d 613, 13 Ohio 
App 2d 156 

97. Tex—^Umvenuiy Sav ft Loan Ass'n v Secunty 
Lumber Co, 423 SW 2d 287 

§ 182 -On Date of Notice to 

Owner 

2 Fla—Grane Co v Fine, 221 So 2d 145, msad 
eonf to 222 So 2d 36—Warren v Bill Ray Const 
Co, Inc. App. 269 So 2d 25 
ND—Hessinier V Sorensou. 180NW2d 910 
Ohio—Dunen v Bfauic, App. 129 N E 2d 76 
Or—Sted Products Co of Oregon v Portland General 
Elec Go, 628 P2d llSa 291 Or 41 
Pa -Grayum v McAnley, 37 Dd Co 34 
Tex—Yeager Elec ft Phimbmg, Inc v Inglesule Gove 
Lumber ft Builders, lac, QvApp, 526 SW2d 
738 

Lun OD money dne contnetor 

Ala—Crane Go v Sheraton Apartments, 58 So 2d 614, 
257 Ala 332—Teague Hardware Go v Bankhend 
Devdopment Co, 151 So2d 611, 274 AU 697 

Amendment 

NJ—Apex Roofing Supply Co v Miller, 190 A 2d 
553, 79 NJSuper 68 

Both tenanti by entirety nuHt be notified 
NJ—Apex Roofing Supply Co v Miller, 190 A 2d 
553, 79 NJSuper 68 

Notice not required 

NH—James Diyxrall, Inc. v Enropa Development 
Cocp, 365 A2d 1047. 116 NH 619 

3. Pa—Hofliman Lumber Co v McCormick, 7 Cheat 

48 

Wash—Stneker v Powers, 210 P 2d 814, 34 Wash 2d 
897—Whitney v McKay. 344 P 2d 497 54 

Wash 2d 672 

§ 183. Continuance and Expiration 

4. US—In re Wsrxen, DC Wash. 192 FSupp 801- 

Conimental dm Co v Aaaoaated Pipe ft Supply 
Co, DC La. 310 FSupp 1207, afid m pert, mod 
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Neb—Mv Plumbmg Co v Shaver, 1S3 NW2d 911, 
182 Neb 2S1 

Utah—Budmer Block Co v Glezoi, 310 P2d 517, 6 
Utah 2d 226 

Wn-Westfkir Corp v Kuelz, App. 280 N W 2d 364, 
90 Ws 2d 631 

Improftaeiit ud lawhold 
(3) Other matten 

U S —Coatmental Cos Co v Associated Pipe ft Supply 
Co, DCLa.310 FSupp 1207, afTd in pan, mod 
m part on oih grdt and vac m part, on oth grds. 
CA. 447 F2d 1041—In re Cahfbmia Steel Co, 
BkrtqylU,21BR 383 

Ariz—^Hayward Lumber ft Inv Co v Graham, 449 
P2d31, 104 Anz 103 

Del —McHugh Elec Co v Hesiler Realty ft Devdop- 
ment Go, 129 A 2d 654, 11 Terry 296 
Fla^—North Dade Plumbing Inc v La Salk Bldg 
Corp, App, 114 So 2d 707 
lowa-Canaday v De Jamette, 101 NW2d 21. 251 
km 391 

Tea —Diveraified Mortg Invedon v Lloyd D Blay- 
lodi General Contractor, Inc, 576 SW2d 794 
Utah—Inlenon Contractuig, Inc v Navalco, 648 P 2d 
1382 

Wadi—McCombs Const, Inc v Barnes, 645 P2d 
1131, 32 Wash App 70 

UaitidM on nglits of Iwnholder 
Tea —Schneider v Dehraod Center, Inc, Civ App, 394 
S W 2d 671. eiT ref no rev err 
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7L Fla—Brenner v SmuUian, 84 So 2d 44, foil 84 
So 2d 49 

OU-BUack V Hoehall*S A ft A Plumbiitg Co. 318 
P2d878 

Fa—Fiorella v Barrett, 71 Montg 184 

72, Tex—Tomlinson v Higginbothani Bros ft Co, 
CivApp,229SW2d920 

§ 192. —— Of Person Named in 
Claim or Statement as 
Owner 

73. m—Smidsv Risser,371NE2dl82.13niDec 
487,55 ni App 3d 676 

Kan—Norm v Nitach, 325 F2d 326, 183 Kan 86 
SD-Skneberser v Davis, 51 NW2d 873, 74 SD 
300 

WVa^-Lilly v Miunsey, 63 SE2d 519, 133 WVa 
247 

74k ND—United Accounta. Inc v Larson, 121 
NW2d628 

Ohm Capital Oly Lumber Co v Elkibrock, 203 
NE2d 244, 177 Ohio St 159 
Eqnitililc owner 

Aik-Snodgresa v Huff, 234 SW2d 505, 218 Axfc 
113 

75. Fhd—A D Rob^ Inc v Drew, 4 D ft C 2d 589, 
1Q2Pittd>LegJ 293 

S 193. — At Pardcnlar Time 

76. US—US V Albert Holinan Lumber Co, CA 
Ah^ 206 F 2d 683, rah den 208 F 2d 113 

Fid—Ridpoth ft POCler Go v Edwards, 4 Chest Go 
146 

77. Tea—^Diverafied Mortg Invemon v Lloyd D 
BlayloGfc General Ooncnctor, Inc, 576 SW2d 
794 

79. Ah^-Stewart v Lloyd. 48 So 2d 788, 234 AU 
465 

Oa^Weat Lumber Cb v Gignilliat, 48 SE2d 688, 77 
GaJ^pp 336 

Tea.—Diveradkd Mortg Investore v Lloyd D Blay¬ 
lock General Contmclor, Inc, 576 SW2d 794 

MS 746 

tS. Gonit ddnlnis the eqnitks Of the cise 
Wn-Ehe V Chnaon, 62 NW2d 3, 265 Wn 510 
90. Fla—Nadiman v Chiyby. App, 107 So2d 782 


§ 194 -Interest of Vendor for 

Improvements of Purchas¬ 
er 

93. AfL-Massey \ Tyn, 234 S W2d 759, 217 Ark 
970 

Ind —Miles Homes of Indiana, Inc v Harrah Plumbing 
and Heating Service Co Inc, App, 408 N E 2d 
597 

lowa-Skemp v Olaniky. 83 NW 2d 58a 249 Iowa 1 
N J —American Lumber ft Bldg Supply v D ft M, 
Inc, 210 A2d 119, 87 NJSuper 562 
(Mio—Wayne Bldg ft Loin Co of Wooster v Yarbor¬ 
ough. 228 N E 2d 841, 11 Ohio St 2d 195 
Tenn—Rowland v Lowe, 326 S W 2d 681, 46 Tenn 
App 60 

Coopamtioii of parties lulyectiiig property to 
lien 

Ga—Builders Supply Co v Pilgnm, 153 SE2d 657, 
115 GaApp 85 

94. Fla—EAEElecCov Gold Coast 72nd St 
Diner, Inc, App, 116 So 2d 660 

§ 195. -Reversion of landlord 

for Improvements by Ten¬ 
ant 

95. La—Roman v Zuppardo, App, 407 So 2d 65 
Mo -Mid-West Engmeenng ft Const Co v Campag- 

na, 397 S W 2d 616. ^ after remand 421 S W 2d 
229 

Ohio—Kazmier v Thom, 408 N E 2d 694, 63 Ohio 
App 2d 29,17 00 3d 237 
Ofc] —Benton v Hill, 389 P 2d SOI 
Wash—McCombs Const, Inc v Barnes, 645 P2d 
1131, 32 Wash App 70 

§ 197. In General 
Library References 
Mechanics’ kens ^198 
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4 US—US V Albert Holman Lumber Go, CA 

Ala.206F2d68S. reh den 208 F2d 113 

Qmditloiia for lien to becone "choate” 

U S ^ S Purodl Lumber Corp v Henson, D C Va, 
405 FSupp 1130 

5 Ark—dark V General Eke Co. 420 SW2d 830, 

243 Ark 399 

Tex —Libo V Dochen, Qv App, 310 S W 2d 715, err 
ref no rev err 

6 U S—Sandusky Foundry ft Machine Go v City of 

WicklilIe,CAKy, 483 F2d 695 
Alt—Franks v Wood, 228 SW2d 48a 217 Ark 10 
Mo —Heibert ft Brooner Const Co v Golden, App, 
499 SW2dS41 

Notiee to lender 

Tex —Coke Lumber ft Co v First Nat Bank in 
Dallas, QvApp, 329SW2d 612, err ref no rev 
err 

7 Md—Claik Certified Concrete Co v Lindbeig, 

141 A 2d 685, 216 Md 576 

§ 198. Between Different Mechan¬ 
ics* Liens 

page 748 

9. US —Matter ofJamail, DCTez,471 FSnpp 441, 
affid.CA. 609 F2d 1387 

Gal —Reliable Steel Supply Co v Groom, 3 Cal Rptr 
3ia 181 CA2dSupp 831 

Ky—Charles White Co, Ine v Percy Galbreath ft 
Sons, Inc. App, 563 S W2d 478 
Neb -Gilcnst v Wnght. 94 N W 2d 476,167 Neb 767 
NY—Matcui Substructure Corp v Goldhaber, 422 
NYS2d 858, 102 Mnc2d66 


Tex—Newman v Coker, OvApp, 310 SW2d 354— 
Lubbock Nat Bank v Hinkle, OvApp, 397 
S W 2d 283, err ref no rev err 

“Same job** held not involved 

Ohio—Lake Lumber Co v Watson, 133 NE2d 925 


Liens filed auboeqnent to 


WVa—Carohna Lumber Co v Cunnmgham. 192 
SE2d 722. 136 WVa 272 

10. Wash—CJS cited m Homann v Huber, 228 
P 2d 466, 47a 38 Wash 2d 190 
12 NY —Drachman Stmctunls, Inc v Anthony Ri¬ 
vals Contracting Co. Inc, 356 NYS2d 974, 78 
Mihc2d486 

14 Colo—Bankers Trust Co v El Paso Pre-Cnt 
Co, 560 P2d 437, 192 Colo 468 
Pa—Colkgevilk Nat Bank v Frehafor, 7 D ft C2d 
14, 72 Montg 1. 17 Som 393 
18 Mich —Yernngton v Miller, 38 N W 2d 84, 325 
Mich 193 

N H —Westinghooae Elec Supply Co, Inc v Ekctro- 
mech, Inc, 409 A 2d 1141, 119 NH 833 


A matenalman who has a hen and is 
entitled to repossess the material to 
sell it elsewhere is not obligated to 
other hen creditors to so repossess the 
material m order that the other hen 
creditors may obtam priority 

195. lU— HinUe V Creek, 251 NE2d in. 113 lU 
App 2d 454 
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26 Utah—Utah Sav and Loan Ass'n v Mecham, 366 
P2d 598. 12Utoh2d33S. 13 ALR3d63 

28 US —In re Elmwood Fkims, Inc. BkrtcyNY, 
30 BR 282 

Fla—Baumgartner Const Co, Inc v Haridl, App, 
364 So 2d 802 

29 US—Ehunga-VoUcen, Inc v Federated Eke 
Ok)p, Inc, DC Mo. 449 FSupp 341 

S C —Lowndes Hill Realty Co v Greenvilk Concrete 
Co, 93 SE2d 855, 229 SC 619 

31 US—US V Westmoreland Manganese Corp, 
DCArk, 134 FSnpp 898, afid, CA, 246 F2d 
351, revd on oth grds 246 F 2d 357, cert den 78 
set 262, 355 US 89a 2 LEd2d 189^In re 
Mayer Central Bldg Corp, D C Anz, 275 
FSupp 873 

Mich —Strom Const Co v Raymond, 95 N W 2d 879, 
336 Mich 79 

Wash-Homann v Huber, 228 P2d 466. 38 Wash 2d 
190 

WVa—Carohna Lumber Co v Cunninghem, 192 
SE2d 722. 136 WVa 272 

32. Wash—Nelson v Bailey, 338 P2d 737, 54 
Wash 2d 161, 73 ALR2d 1400 

36 La -National Bank of Commerce m New Oikani 
V Southern Land Titk Corp, App, 244 So 2d 
685, wnt ref 247 So 2d 392. 238 U 569 

Tex —^North Texas Loan ft Trust Go v Qty of Deni¬ 
son. Ov App, 58 S W 2d 858—Marks v ChlcasKu 
Lumber Co, Qv App, 243 S W 2d 749, err ref no 


37. US—Marv Laser Associates; Inc v Moredsll 
Realty Corp, DCNY, 533 FSnpp 8 
La—Pruigk Associated Mortg Corp v Eanes, App, 
208 So 2d 346. wnt issued 210 So 2d 508, 232 U 
267, wnt issued 210 So 2d 508, 252 U 268, and, 
210 So 2d 509, 232 La 27a affd m port, revd in 
part on oth grds, am m part on oth grds 226 
So2d 502, 2S4U 705 

Ohio—Lake Lumber Cb v Watson, 133 NE 2d 925 
38 Tex—Marek v Ooven. OvApp. 346 SW2d 
926 

4L US—US V Durham Lumber Go. GANG, 
257 F2d37aaflU SOSO 1282, 363 US 522,4 
LEd2d 1371 
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Tex —Fint Nat Bank in Graham v Sledge, 6S3 S W 2d 
283 

page 750 

42. Tex—Marek v Ooven, QvApp, 346 SW2d 
926 

45. N J —Scdondz Braa Lumber Go v Piperato, 101 
A2d 33, 28 NJ Super 414 

page 751 

57. NH —Wettm^ioQie Eke Supply Co, Inc v 
Ekctromech. Ine, 409 A2d 1141, 119 NH 833 

§ 199. Between Mechanic’s Lien and 
Mortgages or Like Encum¬ 
brances 

61. U S —Bank of Wrangell v Alaska Asiatic Lumber 
Milk, DCAlaska, 84 FSupp 1, 12 Alaska 338— 
W T Jones ft Co v Foodoo Realty, Inc, D C 
Va, 206 F Supp 878, mod on oth grds, C A, 
318 F2d 881—G F Wertime, Inc v TuichicL, 
CANY, 3S8F2d 802—In re Vikmg Co. Inc, 
DCTenn, 389 FSapp 123a aifd CA,510F2d 
973,974 

Ala—Empire Home Loans, Inc v W C Bradley Co, 

241 Sold 317, 286 Ala 449, app after remand 283 
So 2d 431, 291 Ala S41 

Aik ^nn Walter Homes, Inc v Bowling, S21 S W 2d 
828, 238 Ark 28 

Gd —Walker v Lyttoo Sav ft Loan Ass'n of Northern 
Gal, 84CalRptr 321, 463 P2d 497, 2 C3d 132 
Ill—^Fiiit Federal Sav ft Loan Ass'n of Chicago v 
Connelly, 434 NE 2d 31A 73 lU Dec 434, 97 111 2d 

242 

Iow a D enniston ft Partridge Co v Romp, 36 N W 2d 
601, 244 Iowa 204 

Ky —Merchants Nat Bank ft Trust Co v Professional 
Gonstructora, Ine, 379 SW2d 100 
La^—National Bank of Commerce in New Orleans v 
Southern Land Title Corp, App, 244 So 2d 683, 
writ ref 247 So2d 392, 238 La 369 
Minn—Henachke v Christian, 36 NW2d 347, 228 
Minn 142 

Mna—ZiUerv Atkms Motel Co, 244 So 2d 409 
Neb—Westland Homes Corp v Hall, 226 N W 2d 622, 
193 Neb 237 

N H —L M Sullivan Co, Inc v Broadway Sav Bank, 
380 A2d 1087, 117 NH 983 
NY-GdbkskiU Sav and Loan Asa'n v Rickard, 223 
N Y S 2d 24a 13 A D 2d 286—Robert-Alien Asso- 
emtes, Inc v Carver Federal Sav ft Loan Ass'n, 
319NYS2d 1009, 66 Muc2d 202 
Ohw-Hilhdak Loon ft Bldg Go v Cieager, Com PI, 
214 NE 2d 703, 3 Ohio Muc 147 
Pa—H cgek v Sohxnon. 37 Wash 136 
Tenn —Southern Bkw Pipe ft Roofing Co v Grubb, 
260 SW2d 191, 36 TennApp 641—Kemp v 
Thurmond, 321 8W2d 806 
Tex —Providenoe Instmiban for Sav v Suna^ 441 
S W 2d 316—Honk Air Gondmonnig, Inc v Mort¬ 
gage ft Trust, Inc, QvApp, 317 SW2d 393 

Pnority of Uoi Ihr *Mgiii8l coo atro ction** 
US—Adt V Harm, DCAlaska. 317 FSupp 373, 
alU,CA.432 F2d441 
Alaska—Lynch v McGsim, 478 P2d 833 

NH—North Am Ml^, Ine v Crown Intern, Inc, 
335 A2d66ail3NH 114 

62. DC—Guardian Federal Sav ft Loon Am'n v 
Saakmd. App, 263 A2d 293 

fa ■ rminhon v Mauroner-Oaddock, Inc, App, 219 
So 2d 238, writ ref 219 So 2d 778,233 U 76a and 
219 So 2d 778,233 La. 761, and 219 So 2d 778,233 
La. 762 

63. NY—Roberth^AIIcn AsiociatcA Inc v Carver 
FbdenlSav ft Loan Ass'n. 319 N Y S 2d 1009, 66 
Mnc2d2a2 

64w OhHgrtoiy or pcnlMlTo 

OkL-Liberty Nac BankftTrustCo of Oklahoma Qty 
V Kaibab Indnsines, Ine, 391 P 2d 692 
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66 Wash—John M Keltch, Inc v Don Hoyt, Inc, 
483 P2d 133, 4 Wash App 380 

§ 200. — Priority in Time 
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67 Cal —Tracy Price Associates v Hebard, 72 Cal 
Rptr 60a 266CA2d 778 

Conn —Melrose v Industrial Aiiociates, 72 A 2d 469, 
136 Conn 318 

Fla —^United of Florida, Inc v Illmi Federal Sav and 
Loan Asi'n, App .341 So 2d 793 
111—Detroit Steel Products Go v Hudes, 131 NE2d 
13a 17 in App 2d 314 

Ky—Collier v Ddlon, 230 SW2d 617, 313 Ky 244 
Li —Tn-South Mortg Investors v Forest ft Waterwiy 
Corp. App. 334 So 2d 388 
Miss— Lee Wholeiak Co v McCoy, 100 So 2d 121, 
232 Mni 683 

NH-Couillardv CConnor, 81 A 2d 203.97 N H 89 
NC—Frank H Conner Co v Spanish Inns Charlotte. 
Ud. 238 SE2d 323, 34 NCApp 341, affd 242 
SE2d 783. 294 NC 661 

Tex —Reserve Petroleum Co v Hutcheson, Qv App, 
234 S W 2d 8(0, err ref no rev err 
68. US—Grapette Co v Bowden, CCATn. 163 
F2d487 

Ala —Overhead Door Co of Birmingham v First Nat 
Bank of TUakaloou, Qv App. 363 So 2d 70, wnt 
den. Sup. 363 So 2d 72 

Cal —Schrader Iran Works, Inc v Lee, 103 Gel Rptr 
lOa 26CA3d621 

Colo—Banken Trust Go v El Paso Pie-Cait Co, 360 
P 2d 437, 192 Colo 468 
Fla —Reading v Oakeman, 66 So 2d 682 
Ky —Cardinal Kitchens, Inc v Home Supply Co, 467 
SW2d773 

La—Capital Bank ft Trust Co v Brouimrd Paint ft 
Wallpaper Co, App, 198 So 2d 204 
NY—Rich V McOrthy, 98 N YS2d 638, 198 Miac 
347—WL Development Corp v Tnfon Rmlty, 
Inc, 377 N E 2d 969,44 N Y 2d 489, 406 N Y S 2d 
437 

NC—Rural Plumbing ft Heating, Inc v Hope Dak 
Realty, Inc. 140 SE2d 33a 263 NC 641 
Ohio—Connecticut Gen Lift Ins Co v Birzer Bldg 
Go. 101 NE2d 408 

Okl^ack BeU Lumber Go v Will. 383 P2d 691— 
Amencan-Fint Titk ft Trust Go v Ewuig, 403 
P2d488 

Tex—^Pieroe v Miys, QvApp, 277 SW2d 133, iflU 

281 SW 2d 79, 134 Tex 487 
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AD2d59 


78. US—CJ.S quoted u Beicon Const Co, Inc v 
Mateo Electric Co. Inc. CANY, 321 F2d 392. 
396 

NY—CJS qnoted m Air^Em Plastering corp v SIS 
East 8Sth St Corp. 266 NYS2d 944. 947, 25 
AD2d 39 

79. NY —Arr-Em Plsstenng Corp v SIS Esst 8Sth 
St Corp. 266NYS2d944.2S AD2d 39 

80 Ill —JinkoviaL v Batcher, 139 NE2d 377, 22 
Ill App 2d 126b 76 ALR2d 1081 

81 Ind—Lenhart v Oiaoe Const ft Supply Co, 89 
NE2d 627. 120 Ind App 41 

82 Acknowledgment 

(2) Other cases—Lenhirt v Once Const ft Supply 
Co, supra, n 81 

Recording 

(10 Other nutter 

ni—Ellmin v lanni. 137 NE2d 807, 21 IllApp2d 
333 

Pa—Site Improvements, Inc v Central and Western 
Chester County Indus Devdopment Autbonty, 
437 A 2d 960. 293 Pa Super 1 
84. Ind—Kendall Lumber A Coel Co v Roman. 91 
NE2d 187, 120 Ind App 368 
Ps-Myiawka v MuUan, 73 Montg 497 
Suboontneton 

Cal —Bentz Plumbmg ft Heatmg v Favaloro, 180 Gd 
Rptr 223, 128 C A 3d 143 

86. HI —A P Freund Sons v Vsupell, 202 N E2d 
3Sa S3 niApp2d I—Miller Bras Indus Sheet 
Metal Corp v LaSelk Nat Buik. 233 NE2d 
733, 119 lU App 2d 23 

Mmn—Lundstram Const Co v Dygert, 94 NW2d 
327, 254 Mmn 224 

N Y—MacArthur Concrete Pile Corp v Kew Queens 
Coip,95NYS2d392.276AppDiv 1015 

Different ftmction from tint of releeie 
ni —Chpildl Plumbmg ft Heetmg Supply Go v Snyder, 
App, 244 NE2d 856, 104 lU App2d 431 

Rl|^ to hen on entire tnct limited by wnfir ee 
to part 

Csl ^A J Raitdi Pavmg Go v Bloantam View Sav 
and Loan Aa'n, 105 Csl Rptr 96, 28 C A 3d 832 

87. Mo—Mid-West Engueeniig ft Const Co v 
Campegna, 397 S W 2d 616b app after lenuiid 421 
SW2d229 

Lien for work or material eabneqneatly hr- 
mehed 

(1) Mmn—Eagler Bras Const Co v L’AOier, 159 
NW2d 183, 280 Mmn 208 

(3) Other statemeiui 

NY—Tiger V HeelyAve Reelty Corp, 218 NYS2d 
679, 14 AD2d384 

Sohnequently recorded no hen agreement 
Ind-Imperial Home of Indiana, Inc v Eagle Sav 
Aai'n, 376 NE2d 537, 176 Ind App 572 

w w* 

88. HI —Opitol Plumbmg ft Heating Supply Go v 
Snyder. App, 244 NE2d 856b 104 HI App 2d 431 

89. US—US v ViUageof AliipbCAlU. 34SF2d 
365, oert den 86 Sa 242, 382 US 906, 15 
LEd2d 158 

Md—Port Qty Gcmit Go v Admni ft Dou^ais, Inc, 
273 A 2d 121. 260 Md 585 
NJ—Muchell V WnghtWown Qjinmumty Apar^ 
rnenta, 67 A2d 203, 4 NJSuper 321 
92. Mo—Mid-Wcit Enguieenng ft Const Go v 
Cbmpagna, 397 S W 2d 616b app after ranand 421 
SW2d229 

Gronnde for afoidanoe held not shown 
HI —Capital Plumbmg ft Heating Sup|dy Go v Srqrder, 
244NE2d856, 104 111 App 2d 431 

§ 223. What ConatltuteB in General 

97. Cal—Cornea v Sennei, 95 GdRptr 728, 18 
CA3d 126 


Ga-nArtiitic Ornamental Iran Go v Long, 148 S E2d 
478, 113 Ga App 464—Golien v Magbee Lumber 
CO. 190SE2d 104. 126 Ga App 119 
98. Ga —Moore-Handley, Inc v Banka. 227 SE2d 
427, 138 OaApp 821 

99 Cal-Enfield v Hufftnan Motor Go, 257 P2d 
438. 117 CA2d 800—£ K Wood Lnnrixr Co v 
Higguis. 4 Cal Rptr 523, 351 P2d 795, 54 C2d 
91 

Kan —Benner-Wilhaim, Inc v Romine, 437 P2d 312, 
200 Kan 483 

1. Cal —Reaves v Fremont Val Devdopment Coip, 

39 Cd Rptr 783, 229 C A 2d 13 

2. in —Edward Huies Lumber Co v DeO Corp, 364 

NE2d 368, 7 HlDec 207, 49 lUApp3d 873 
Conn—Meyer, Kasindoif and Mancuio, Architeeti v 
Lafayette Bank ft Tnot Co, Super. 377 A 2d 861, 
34 Conn Sup 84 

Fla—MiOs V Robert W Gottftwd, Inc, App, 272 
So 2d 837 

111—Bethlehem Sted Corp v Ttihnun-Adami, Inc, 
360 NE 2d 475,4 HI Dec 339, 45 HI App 3d 1003 
Md —Port Qty Oooit Co v Adams A Douglass, Inc, 
273 A 2d 121, 260 Md 583 
Okl —Ftank Wheatley Industries, Inc v Owens-Com¬ 
ing Fkbeiglu Supply Divwon. 470 P 2d 986 
Va—VNB Mbrtg Corp v Lone Star IndustncSb Inc, 
209 SE2d 909. 215 Va 366. 75 ALR3d 497 

pa«e795 

6. Ky—McCorkle v LawioaftCo,259 SW2d27 

7. 10—Olson v Zano Industries, Inc, 108 NE2d 

32. 348 HI App 124 

Ind—CJS atad m Ramsey v Peoples Trait and Sav 
Bank, 264 NE2d 111, 115, 148 Ind App 167 
Ky—€J,S ertsd m McCorkle v Lawson ft Go. 259 
SW2d27, 28 

Md—Gerard C Wallice Go. Inc v Simpson Land 
Co. 298 A2d 881. 267 Md 702 
Minn-McLdlan v Hamermck, 118 NW2d 791, 264 
Mum 345—Cook v Metd BUg Prodncis. Inc, 
211 NW2d 371. 297 Mum 330 
Mo—C JJS cHad m Herbert ft Braoner Const Go v 
Golden. 499 SW 2d 341. 546 
Ohio—CJS oled ffl Beebe Const Corp v Qrde R 
Co. 226 NE2d 373, S76b 10 Ohio App2d 127 

Fmlim or want of conmder i tiOB 
P) Other statements 

HI—Capitol Plmiibiiig ft Heatmg Supply Go v Snyder, 
244 NE2d 856. 104 ID App 2d 431 
Ind—Ramey v Peoples Trust and Sav Bank. 264 
NE2d 111, 148 Ind App 167 

OmndcntioD and proauae naed not be eqmm- 
lant m aetoal value 

Ind—Ramsey v Feoplei Trust and Sav Bank, 264 
NE2d 111. 148IiidApp 167 
9. Mmn—McLdlan v Hamcnuck, 118 NW2d 791. 
264 Mum 345 

14. US—Youngstown Sheet ft Tbbe Co v Puter- 
son-Emenon-Coinitock of Ind, DC Ind, 227 
FSupp 208 

Od—Bdhannan Bras, Inc v Lo Jem Devdopment 
Go,82CdRptr 922. 3 CA3d200 
Ga—Atlanta Lighting Fixture Co v Peachtncei Shen- 
danCocp, 147SE2d 847, 113 OaApp 313-Ar- 
tuticOmainental Iran Co v Loog, 148 SX2d 478, 
113 Ga App 464-^uilduig Materia] Supply Go v 
North, 157SE2d 497. 116 Ga App 348 
Miss— Engle Aconatic ft TUeb Ine v GienfUL 223 
So 2d 613 

15. Axiz.-^AdBm Tree Serviceb Inc v Trunmenca 
Tble Ini Go, Sll P2d 638, 20 AiizApp 214 

Ra—Ruighng Bna-Baraum ft Bad^ Oonibmed 
Showi, Ine v Hart, App , 390 So 2d 367 
Ga—Dyev 'Dinier Concreteb Inc. 166SE2d 773. 119 
GaApp 78 

Ind—KendaU Lumber ft Cod Co v Roman, 91 
NE2d 187, 1201iidA|ip 365-MidlaiidBUg h- 
duitnei V OUenkampb 103 NE2d 431. 122 Ind 
App 347 
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Iowa—Moffiit Bldg Material Go v US Lumber ft 
Supply Co, 124 NW2d 134, 25S Iowa 765 
Tex —Baumann v Cibolo Lumber Co. Ov App, 226 
S W 2d 210—Dowdy v Hale Supply Go, Civ App, 
498 SW2d 716 

Mitten not conibtiitmg waiver 
(5) Cal -Windsor Milli v Richard B Smith Inc, 
77 Cal Rptr 30a 272 C A 2d 336 
Del —Gaiter v Wilmington Plumbmg Supply Co, Inc. 
321 A2d 504 

Idaho—Dawion v Eldredgep 372 P2d 414, 84 Idaho 
331 

lowar-Des Moines Furnace ft Stove Repair Co v 
Lemon. 56 N W 2d 923, 244 Iowa 316 
Ky —McCorkle v Lawson ft Go, supra, n 6 
Md—Ffeiper v Fkycd, 234 A 2d 144^ 247 Md 639 
Mb—H B Deal Const Go v Labor Discount Center, 
Inc, 418 SW2d 940 

NM—Skidmore v Eby. 262 P2d 37a 57 NM 669 
N Y—Manani v Stern, 210 N YS2d 329, 28 Mac 2d 
77 

ND—Meegherv Quale^ 77 NW2d 878 
Ohw-Seybold v Pitz. 136 N E2d 666, 101 Ohio App 
316 

Wash —Strieker v Powen, 210 P 2d 814, 34 Wash 2d 
897 

AiUtTitiOB ig peenciit held not waiver of hen 
Fla—Mills V Robert W Gottfried, Inc, App, 272 
Sold 837 

§ 224. Agreements 

IS. US—Charles Sunkm ft Sons, Inc v Massiah, 
CANI, 289 F2d 26-Bushinan Const Co v 
Air Force Academy Hoiumg, Inc, C A Cbk), 327 
F2d4Sl 

Ata—Fkyd v Rambo, 33 So2d 36a 250 Ala 101 
Ckl A Baxter Corp v Home Owners and Lend¬ 
ers, 86 Cal Rptr 854,7 CA3d725 
Conn—CJ jS cited In Fourth New London NSB Quar¬ 
ters, Inc V Wyoming Valley Cootracton, Inc, 170 
A 2d 737, 739, 22 Conn Sup 293 
DC—Kidwell ft Kidwen, Inc v W T Galhher ft 
Bre.Inc,App. 282 A2d375 
Fla—Jowein, Inc v Sudy Realty Corp oT Fla, 73 
So 2d 227—Weitinghouie Elec Sup^ Co v Lev- 
m, App, 115 So 2d 423—Gieoo-DavK Contracting 
Go v Stevmwr, Inc, App, 162 So 2d 285 
Ill-Ellman v lanni. 157 NE2d 807, 21 IUApp2d 
353 

Kan —Benner-Williams, Inc v Romine, 437 P 2d 312, 
200 Kan 483 

La—Hero ft Co v Fkrnfworth ft Chambers Co, 107 
So2d65a 236 U 306 

N Y —Branxville-Yonken Corp v BnoxnUe Gardens 
CoKip A partm ents Corp, 142 NYS2d 893— 
Mintiei OMitnctmg Co v Gountiy Wood Homes 
Corp, 202 NYS2d 359^rp-Em Plastering 
Corp, V 515 East 85th St Corp, 266 NYS2d 
944, 25 AD2d 59 

Pa-Mahn v Nuss, 338 A2d 676, 234 Pa Super 259 
Utah-ZMM Pint Nat Bank V Saxton. 493 P2d 602, 
27 Utah 2d 76 

Wash-Add v Btatcman, 357 P2d 159, 57 WBih2d 
337 

ReqnlnneBt of cmdemtlQB 
Dd—G R Sponaugle ft Sons, Inc v McKnight 
Const Go. Super, 304 A2d 339 
La—Jlouleinard v Bnerie, App, 207 So 2d 185 
Mo—St Louis Fleiiooic, Inc v Lintzenieh, App, 414 
SW2d7B7 

Ohio—Gonncetieui Gen Life Ins Go v Bkizer Bldg 
Go.l01NE2d 408-BedieGoiist Corp v Cucle 
R Go. 226 NE2d 573, 10 Ohio App2d 127 

CoMidentioB ihown 

Colo—WcMern Federal Sav A Loan Ass'n of Denver v 
NationalHomciCbrp.445 P2d 892, 167Colo 93 
Refodiitltm nde M to cucellithM not ippUci- 
ble 

Va —VNB Mortg Corp v Lone Star Indtotnci. Inc, 
209 SE2d 909. 215 Va 366, 75 ALR3d 497 


Public policy 

NY—aifton Steel Corp v General Elec Co, 437 
NYS2d 734, 80 AD2d714 
Failure to record 

Ind —Greenfidd Builders and Erectors, Inc v Fdlure, 
App, 443 NE2d 87 

19 HI—Capitol Plumbing ft Heating Supply Co v 
Snyder, 244 NE2d 856, 104 HI App 2d 431 

Pa—McCarthy v Reeae, 215 A 2d 257, 419 Pa 489 

20 NY—Dickson Puntug, Inc v Larry Walter, 
Inc, 389 NYS2d 492. 55 AD2d777 

21 Md—Perlmutter v Minikoff, 75 A 2d 129, 196 
Md 99 

NY—Atlantic Go v Jarll Realty Cbrp, 320 N YS2d 
769, 36 AD 2d 883 
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25 Fiilore of condition precedent 

Fla —Landrum v Mancn Buikters, 53 So 2d 769 

26 Colo—Buhop v Moore, 323 P2d 897, 137 Colo 
263 

27 HI—CJS erted in JanLoviak v Butcher, 159 
NE2d 377, 378. 379, 22 HI App 2d 126, 76 AL 
R2d 1081 

NJ—Mitchell V Wnghtstown Comnnimty Apart¬ 
ments. 67 A2d 203, 4 N JSnper 321 
NY—Better Home Imp Corp v Forovus Realty 
Corp, 235 NYS2d 209—An^Era Plastenng 
Corp V 315 East 8Sth St Corp, 266 N Y S 2d 944, 
25 AD2d 59 

28. US—Fonmgli Carp v Fox, DCPa, 348 
FSupp 629 

N Y -Northampton Const Oorp v Bistnan, 143 N Y 
S 2d 461 

29 U S-State of Fla for Use and Benefit of Wcst- 
uighouae Elec Sufqply Co v Wesley Const Co, 
DCFla, 316 FSupp 490, affd, CA. 453 F2d 
1366 

Colo-Bishop v Moore, 323 ?U 897, 137 Cblo 263 
Ill—G Chiooine Contractors, Inc v John Marshall 
Bldg COrp, 222 N£2d 712, 77 HI App2d 437— 
Capitol Plumbing ft Heating Supply Co v Snyder, 
244NE2d8S6, 104 HI App 2d 431 
Mich—GJ,S ated u Durant Const, Inc v Oourley, 
336 NW2d 856, 858, 125 Mich App 695 
N Y B Cien Const Co v Gnmeicy Const Corp, 
215 N Y S 2d 994, 13 A D 2d 901-AUertan Const 
Corp V Fairway Apertments Corp, 267 NYS2d 
86a 49 Misc2d S25, afld 272 NYS2d 867, 26 
AD2d 636 

Pa-Bendik v Umontown S R Co, 182 A 2d 512, 408 
Pa 66 

30 Under gtntnte 

NY—C H Heat Ohio Goqi v Bethlehem Sted CO, 
246 N YS2d 15. 20 AD2d 201 
3L Gil—R D Reeder Lathmg Go v Allen, 57 
Cal Rptr 841, 425 P 2d 785. 66 C 2d 373 
Mich—CJS edad in Durant Const, Inc v Oourley, 
336 NW2d 856, 858, 125 Mich App 695 
N Y —Hutchinson Rotrfing ft Sheet Metal Go v Inters 
national Busineai Machines Coqi. 237 NYS2d 
582 

dev and nnuibignoiig ImpUcetum 
Fla—Mills V Robert W Oottined, Inc, App, 272 
So 2d 837 

32 NY —Hiiiser Indus Sheet Metal Works, Ine v 
EUar Estates Corp. 281 N YS2d 578, 28 AD2d 
847 

34 111—Timber Structures. Inc v Chalean Royale 
Corp. 199 N E 2d 623, 49 lU App 2d 343 
Kan—Bernier^Wilhams, Inc v Romincb 437 P2d 312, 
200 Kan 483 

Pa—Guocci V Picoone, A 2d 65, 361 Pa 93 
Wif-Andrews Lumber Co v Cheake, 107 NW2d 
481, 12 Wis2d 525 

35. Del—O R Sponaugle ft Sons, Ine v McKmght 
Const CO, Super. 304 A 2d 339 
Mo -Mid-West Eogmeenog A Const Go v Gampag- 
iia. 397SW2d6iaapp after remand 421 S W 2d 
229 


Tenn —Mitchdl Engmeenng Co Diviiioa of CBOO v 
Melton, 478 SW2d 888 

36. Colo—Bishop V Moores 323 P2d 897, 137 Colo 
263 

N Y —C H Heist Ohio Carp v Bethlehem Sted Co. 

246 N YS2d 15, 20 AD2d 201 
Pa— Malm v Nub. 338 A2d 676^ 234Pa.Saper 259 
Provisioa m not binding wbeontradDr 
Dd—Sted Supplns. Ine v Ehicl, Inc, Super, 486 
A2d32 

37 Dd—CJ£ ated u G R Sponeuglc ft Sons, 
Inc V McKmght Const Co, Super, 304 A 2d 
339, 345 

Va—^VNB Mortg Corp v Lone Star IndustiNi, Inc, 
209 SE2d 909, 215 Va 366^ 75 ALR.3d 497 

Held not flinbigiioiia 

Fla—Westinghouse Elec Supply Co v Levra, App, 
115 So 2d 423 

pi«e797 

40. Tenn—Fimell v Vowell ft Soni. Inc, 447 
SW2d 113, GO Tenn App 397 

41. NY—Tager v Healy Ave Realty Corp, 218 
NYS2d679, 14AD2d 584 

Utah—Pierce v Pepper, 405 P2d 345, 17 Utah 2d 123 
49 US—US v Village of A]aip^CAin.345F2d 
365, cert den 86 SCt 242, 382 US 906y 15 
LEd2d 158 

La—Hero ft Go v Famsworth ft Chamben Co, 107 
So 2d 65a 236 La. 306 

50. Ohio—Connecticiit Gen Life Ins Co v Buzer 
Bldg Go, supra, n 18 

52. US—^Humphrey V Hamson Bros, C A Md, 196 
F2d630 

§ 225. Action on Gaim 
page 798 

57. Iowa—CJ jS cried m Stroh Corp v K ft S 
DevdopmentCbrp. 247NW2d7Sa 753 
Tex—Taylor v Rigby. CivApp. 574 S W 2d 833. err 
ref no rev err 

§ 228. Taking or Transfer of Note, 
Draft, or Order 

66 U S-^cott Paper Go v Adair Truck ft Equip¬ 
ment Go, Inc, CAAIa, S42F2d 1257 
Fla.—Ideal Roofing A Sheet Metil Works. Ine v Kat- 
zentine, App, 127 So 2d 116 
Iowa Central Ready Mix Go v John Ruhhn Conat 
Co, 139 NW2d 444, 258 Iowa 500 
La—Wilsoo v Oeik of Court of 24th Jndicid Court In 
and For Parish of Jefferson, App, 148 So 2d 775, 
writ ref, Sup, ISO So2d 59a 244 U 134 
Miss— Bullock v Hans, 43 So 2d 67a 208 Misi 41 

67. N C —Miller v Lemon Ttee Inn of Wdnuagton, 
Iiic,249 SE2d 836. 39 NCApp 133 

68. Orediting of note not piynMnt 

US—Scott Paper Go v Adair Truck ft Equipment 
Co. Inc, CAAIa., 542 F2d 1257 

page 799 

70. Md—Gerard C Wallaoe Go,, he v Sanpaon 
Land Go, 298 A 2d 881, 267 Md 702 

71, US-SoottFaperGovAdair'nnckandEqiiqi- 
mentGo.lnc. 542 F2d 1257 

UtilH-C JS died ■ Nagle v dub Fontsmbka. 405 
P2d 346, 349. 17 Utah 2d 125 
77. US—Beacon Const Go, ha v Mateo Elec. Co, 
Ine, CANY, 521 F2d 392 
01. Gd—E K Wood Lumber Go v Higgna, 4 
CalRptr S23, 351 P2d79S,54C2d91 
Fla—CJS qnatei at laagih h Johnson Lumber ft 
Supply Go v Byron, 113 So2d 577, 580 
90. Mich-River Rouge Siv Bank V S ft M Bldg 
C0.101NW2d26a3S9MKh 189,91ALR2d 
409 

Mo—CJ.S. citad tai E C Rbbmaoo Luaiber Go v 
Lowny, App. 276 S W 2d 636, 644 
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Page 800 

piWeSOO 

2. Mich —CJ S qnoted at length m River Rouge Sav 
BanL v S A M Bldg Cb. 101 N W 2d 260, 269, 
3S9Mich 189,91 ALR2d409 

7. Alaska-Sehd v Kaye, 11 Alaska 352 

12. Mo —CLJ.S qootid at length la Davidion v Fish¬ 
er, App, 258SW2d 297, 303 

§ 227. Taking Security 

pigeSOl 

18. Ala-Floyd v Rambo. 33 Sold 360 250 Ala 
101 

20. Qa-J M Wells Supply Cb v Shieb. 121 SE2d 
36b 103 GaApp 822—Southwixe Co v Metal 
Equipment Co, 198 S E 2d 687, 129 Ga App 49, 
ceit den 94SCt 723,414US 1092, 38LEd2d 
SSO 

U—Bank of Jena v Rowlen, App, 370 So2d 146 

N C—Miller v Lemon Tree Inn of Wilmington, Inc, 
249 SE 2d 836. 39 NC App 133 

27. Xto—CJ.S erted m H B Deal Const Co v 
Labor Dnoount Center, Inc. 418 S W 2d 940,955 

pi«e802 

43. Ala—Floyd V Rambo, supra, n 18 

Cal —GJJS qnoted In Cornell v Sennes, 95 Cal Rptr 
728, 733, 18 C A 3d 126 

Kan —Bcnner-WiHiams, Inc v Roinineb 437 P 2d 312, 
200 Kan 483 

44. Cal-C J.8 qMlid la ComeUv Sennes, 95 Cal 
Rptr 728, 733, 18 C A 3d 126 

48. N C—CJ S dtad la Miller v Lemon Tree Inn of 
Wilmmgton. Inc. 249 SE 2d 836, 839, 39 NC 
App 133 

§ 228. Persona Entitled to Set Up 
Waiver 

page 803 

55. Mo—Mid-West Engineenng A Const Co v 
Campagna, 397 S W 2d 616, app after remand 421 
SW2d229 

P a i t hM W at ftmdonyne sale 

Ga—Home Mart Bldg Centen, Inc v Wallace, 240 
SE2d 582, 144GaJkpp 19 

55. Owinr hald not mhiM to beicflt of waii- 


Del—O R Sponaugle A Sons, Inc v McKnight 
Const Go, Super, 304 A 2d 339 
59. HI—Timber Structurei, be v Chateau Royale 
Corp. 199NE2d 623.49 IllApp2d343 

50. ni—Timber Structures, Inc v Chateau Rqyale 
Corp. 199 NE2d 623, 49 IQ App 3d 343 

51. US-Fomiigh Corp v Fos, DCFa, 348 
FSupp 629 

Ga—AAA Pbstcrmg Co, Inc v TPM Oonstrueton, 
be. 277 SE2d 9ia 247 Ga. 601 

§ 229. In General 

53. Ala—Floyd V Rambob aupm. n 18 
Arfc—D«env Acme Bnck Co. 312 SW2d 194,228 
Atfc 1054—CIS. quoted bStaifcqy Const, Inc v 
Eicon. Inc, 457 SW2d 509, 518. 248 Arfc 958 
Gal —R D Reeder Lathing Go v Allen. 57 Gd Rptr 
841. 425 P2d 785, 66 C2d 373-^ A Baxter 
Corp V Home Owners and Leaden. 86 Cal Rptr 
8S4,7CA3d72S 

Fla^Rcpl Wood Products. Ine v Fust Wisoonsm 
Nat Banh of Milwauk^ App. 347 So2d 643 
Ibwan—RehaUe Collection Agency, Ltd v Aquaniu 
bduanci. Ine, 535 P2d 129, 56 Haw 251 
Ma-CJJB.CltidbA C ParmlaCb v H W Maxim 
Co. 91 A2d 485. 488. 148 Me 218 
Minn —Sumel Go v Fknt Federal Savings and Loan 
Am'n of St PhuL 232 N W 2d 88, 304 Mum 433. 
app after remand 238 N W 2d 625, 307 Minn 199 


Mo—Mid-West Engineering A Const Co v ampag- 
na. 397 SW2d 616, app after remand 421 SW2d 

229 

NM—Fninkim's Earthmovmg, Inc v Loma Linda 
Park. Inc, 395 P2d 454b 74 NM 530 
NY—Arr-Em Plastering Corp v SIS East 85th St 
Corp, 250 NYS2d 995. 21 AD2d41S 
Tex—Bakerv Maiable. Ov App. 396 S W 2d 222, err 
ref no rev err 

54 US —Stite of Fla for Use and Benefit of Weat- 
ingbouse Elec Supply Co v Wesley Const Co, 
DCFla. 316 FSupp 490, affd, CA. 453 F2d 
1366 

Ala —Floyd v RambOi supra, n 18 
Ark—CIS quoted m Starkey Const, Inc v Eleoo, 
Inc, 457 SW2d 509, 518, 248 Ark 958 
Cal—CJ jS ertad m Ware Supply Co v Sacramento 
Savuigs A Loan Am’n. 54 Cal Rptr 674, 679, 246 
CA2d 398 

Hawaii—Reliable Collection Agency, Ltd v Aquanus 
Industnea, Inc. 535 P2d 129, 56 Haw 251 
Ind —Voorbees-Jontz Lumber Co v Bezel. 209 
N£2d38a 137bdApp 382 
La—CJ jS. quoted in Dixie Lumber Co v Tiuuty 
Universal Ina Co. App. 148 So 2d 924, 926 
Md—Dickenon Lumber Co v Herson, 187 A2d 689, 

230 Md 487 

Mo—Peeclen Supply Co v Industnal Plumbing A 
Heating Co, 460 SW 2d 651 
Or—C J.S otad in Lloyd v McPherson, 582 P2d 423. 
426, 283 Or 137 

Matendman^ bonded itop-notice claim 
Cal-Wire Supply Go v Sacramento Sav A Loan 
Aii'n, 54 Cd Rptr 674, 246 C A 2d 398 

Cal —R D Reeder Lathing Go v Allen, 57 Cal Rptr 
841,425 P 2d 785,66 C 2d 373—E D McOilhcud- 
dy Const Go, Inc v Knoll Recreation Asi'n, Inc, 
107 Cal Rptr 899, 31 C A 3d 891 
65 Fla —GolcUmger v United Plumbing A Heating, 
Ine. App. 358 So 2d 860 

Mb -Mid-West Engmeenng A Const Co v Csmpag- 
na.397SW2d616,app sfter remand 421 S W 2d 
229 

Okl -Frank Whemley Industries, Inc v Owens-Con- 
ing Flbeiglss Su^y Divisioo. 470 P 2d 986 
Pa —Wen Shore Lumber A Const Co v Williams, 71 
Pa Dm A Co 509,1 Cumb Law J 41, 2 Ldianon 
330 

Wash—Washington Asphalt Co v Boyd, 388 P2d 965, 
63 Wash 2d 690 

PttticBlar fMb 
(3) Other matters 

Gd—Windsor Mills v Richard B Smith, Inc, 77 
CnlRptr 30a 272CA2d336 
Fla,—Johnson Lumber A Supply Co v Ryron, App, 
113 So 2d 577—North Dade Piugibin^ Inc v La 
Salle Bldg Corp, App. 114So2d7Q7 
La.—Hattiesbiug Mf^ Go v Pepe. App, 140 So2d 
449 

Nbb—WickcsGocp v Fxyeb 273 N W 2d 663,202 Neb 
23 

Wis—Callaway v Evansoo. 75 NW2d 456. 272 Wa 
251 

66;. Mo—HecbeR A Brooner Comt Co v Golden, 
App, 499 SW 2d 541 
68. Ala—Floyd v Rambo, suprs, n 18 

pige804 

73. Okl—Mager Mbrtg Go v Ferguson. 255 P2d 
938, 208 Okl 304 

§ 280. By Knowledge, Representar 
tioni, or DirectioiiB as to 
Payment 

Ark—CJ jS Hack kMcr wuuy qaolid ta Kenne- 
morev Robbma. 266 S W 2d 64.65. 223 Aik 384 
80. Aik—Degen V Acme Bnck Co, 312 SW 2d 194, 
228 Aik 1054 


Cd-CJS qnoted at length Ware Supply Co v Sacn- 
mento Sav A Loan Ass'n, 54 Cal Rptr 674, 682, 
246 CA2d 398 

Dd—Charles G Taylor A Sons, Inc v Brentwood 
Const Co, Super, 189 A 2d 414—G R Sponaugle 
A Sons, Inc v McKni^t Const Go, Super, 304 
A 2d 339 

FIs —Gulf Stream Lumber Co v Lathrop, App, 108 
So 2d 35 

La—CJS quoted m Baton Rouge Lumber Go v 
Gurney, App, 173 So 2d 251, 255 
Mo —E C Robmaon Lumber Co v Ladman, App, 
2S3SW2d72 

Wash-Thnfty Supply Co of Seattle v Devenan Build¬ 
ers. Inc, 475 P2d 90S, 3 Wash App 425 

Ptyment of cheeki 

(2) Other initences 

Cd —R D Reeder Lathing Co v Allen. 57 Cd Rptr 
841, 425 P 2d 785, 66 C 2d 373 

EMoppel Bot ihowi 

On—Southern Concrete Products Go v Consolidated 
Equities Chip. 197 SE2d 798, 128 Ga.App 698 
81. Dd —diaries G Taylor A Sons, Inc v BreirtF 
wood Const Co. Super, 189 A 2d 414 
Ga-West Lumber Go v White. 107 SE2d 906. 99 
GaApp 169 

82 Cd—R D Reeder Lathing Co v Allen, 57 
CdRptr 841, 425 P2d 785, 66 C2d 373 
84. Md-CnneCo v Oiiley.69 A2d 903. 194Md 
43 

pueNS 

86 La—CJ jS qaoted m Baton Rouge Lumber Go v 
Ournqy, App, 173 So 2d 251, 255 

87 La—CJS fMladia Baton Rouge Lumber Go v 
Gurney, App, 173 So 2d 251, 235 

88. Anz—Adams Tree Service, Inc v Tiraiisamenca 
Title Ins Co. 511 P2d 658, 20 AnzApp 214 

Ind—Midland BUg Industncs v Okknkamp. 103 
NE2d4Sl, mindApp 347 
Md ^ F Jbhiiaon Lumber Go v Megruder, 147 A 2d 
208, 218 Md 440—Rementown Lumber Go v 
Reeder. 168 A 2d 385, 224 Md 499 

89. Cd—E D McOiUicnddy Const Co, Inc v 
Knoll Recreation Ass’n, Inc, 107 Cd Rptr 899, 
31 CA3d891 

§ 232. Bond or Undertaking in Gen¬ 
eral 

PW806 

7. DC—Haitfbid Aoc A Indem Co v ABC 
Cleanmg Contnctois, Inc, CA, 350 F2d 430 l 
121 USAppDC 300 

Fla Ges c o, Inc v Edward L Nezelek, Inc, App 4 
Dm, 414 So 2d 535 

Ga—M Shapiro A Son, Ine v Yates Const Go of 
Southesst, 231 SE2d 497, 140 GaApp 675 
N Y —^iplication of Joey Const Corp, 158 N Y S 2d 
632, 6Muc2d 701 

Pnrpoie of bomhiig nconled claims 

(3) Other statements 

Conn—Six Gaipenten, Inc v Beech Gupenteis Goip, 
372 A.2d 123, 172 Conn 1 

La—Popidi v Fiddity A Depoat Co of Md, App, 
231So2d 604.am oaoth gids 245 So 2d 394.238 
La. 163 

Not coiapelled by ilatBte 
La-Fireman's Fbnd Am hu Gompames v Mibtid, 
App. 253 So 2d 371, wnt den 2SS So 2d 353, 260 
La 131 

Mich—Gundot Excavetmg, Co, Inc v St Paul Five 
and Manne Ina Cb, 301 N W2d 275, 410 Mich 
118 

9. NY-Milbank-Fkawley Hbumig Devdopment 
Flmd Go V Maidiall Oonat Go, 335 NYS2d 
398. 71 Misc2d42 



57 CJS 167 


MECHANICS’LIENS §238 

Page 810 


§ 233. Deposit m Court in Generai 

10. Fit—Willn V Hilbborough Homes, Inc, App, 
384 So 2d 718 

NY—Kwtinik v Vetnna 347 NYS2d 347, 75 
Mac 2d 372 

Okl—Brawn v Migen, 359 P2d 321 
DHcredoa of coot 

Oonn—SuOupenlen, Inc v Beuh Cupenten Cocp. 

372 A2d 123, 172 Goim 1 
13. OU—Brawn v Magen, 359 P2d 321 

lOi NY—Mdnikcr v One; 439 NYS2d 409, 82 
AD2d798 

mSOT 

23. ProTHioai idf«zecDtiiig 

NY—Bretzfelder v Framui, 352 NYS2d 549, 76 
Mae2d 1063 

24. Govt onler not raqnred 

NY—Bietzlelder v Ftomtn, 352 NYS2d 549, 76 
Misc2d 1063 

25. Iitwiit 00 depofit 

Okl—Senlenbach V Pattenon Steel Go. 218 P2d 371, 
202 Okl 617 

29. DC-HartCMd Aoc ft Indem Co v ABC 
Ckamiii Gootncton, Inc, CA, 350 F2d 430; 
121 USAppDC 300 

§ 234. Who May Give Security 

29. Sibcoatr o ctort bond held oot to qpaliiy 
US—State oTFIa fbr Use and Benefit of Weainghouse 
Elec Supply Co v Weiley Const Co, D C Fla, 
316 FSw 49aafld,CA,453 F2d 1366 
31. Conn —Hduy F Raab Oonnecticiit, Inc v J W 
FiihcrCo,438 A2d834, 183 0onn 108 

{ 235. Time for Giving Security 

34. Fla^-Dehona Ooq> v Indian Palms, Inc, App, 
323 So 2d 282 

§ 235. Form, Requisites, and Validi¬ 
ty of Bond 

Library References 
Modem Legal Forms Ch 16, 
Bonds 

pogeSOS 

37. Cal —Fknnk Cumm Lumber Go v Eleven Co, 
76GalRptr 753, 271 CA2d 175 
Fla^-Schlcdkr v AU-Shom Const ft Supply Co, 
App. 260 Sold 270 

NY-Gooper v Emmannele; 270 NYSld 99, 25 
AD2d809 

Ohm—Dnncl Ptent ft Vanmh Co v Fnzier, 219 
NE2d309, 7 OI110 App2d 183 

Ssb ewt r seto rt bond hdd sot to qpudUy 
US—StateoTFIa for Use and Benefit of Westmghouse 
Elec Supply Go v Wcstlqr Const Go, DCRa, 
3I6FSUPP 4901 afn,CA, 453 F2d 1366 

Sti to tory bosd 

US—ContuMutalCas Co v Asioaated Pipe ft Supply 
CD,CAU,447F2d 1041 
44b US—Contmental Cm Go v Associated Pipe ft 
Supply CO, CA.U. 447 F2d 1041 
45. NY -Application of Tumac Realty Goip, 123 
NYS2d 642,203Mnc 649 
47. Fla —Sc h o nl Hd v Busies Supply, Inc, App, 392 
Sold 324 

NY—Faoemaker Conte Cbip v Heidi Const Corp, 
208 NYS2d lOOGl 12 AD2d643 
53. N Y —Trastees of Hanover Square Realty Inves¬ 
tors V Weniraub, 382 NYS2d 110, 52 AD2d 
600 

54b HoUMCMCOtovy 

US—Gontmcntal Gn Go v Aisocuted Pipe ft Supply 
Cb,CALa.,447 F2d 1041 


§ 237. Effect of Bond or Deposit 

page 809 

53 NY—Application of Tumac Realty Corp, supra, 
n 46 

Okl—Oklahoma Qty Humane SocMty v Ford. 247 
P2d 530, 207 Okl 65—Magen v Brown-Mcauie 
Lumber Co. 383 P2d 18 

Dopont of money 

Hawaii—Shelton \ Engineenni Contneton, Lnnited v 
Hawauan Pac Indutenes, Inc, 456 P2d 222, 51 
Haw 242 

64 Fla —^Duuia Stores Corp v M ft M Elec Co, 
App. 108 So2d 486-Schleiftr v AU-Shoies 
Gomt A Supply Co, App, 260 So 2d 270 

Failare to olyect to solfency of nrety 
La—Magnon Elec, Inc v J P Van Way Engmeer- 
Contneton, Inc, App, 256 So 2d 851 

Lmu filed sobaeqiieiit to itatutoiy depomt not 
protected 

N Y -First Federal Ssv and Loan Asa'n of Rochester 
V Burdett Ave PrapertieB, Inc, 343 NYS2d271. 
41 AD2d 356, app diim 305 NE2d 491, 33 
NY2d 765, 350 NYS2d 411 

65 Cal—Frank Curran Lumber Co v Eleven Co, 
76CalRpcr 753, 271 C A 2d 175 

Conn -Henry F Raab ConnecUeut, Inc v J W Fiiher 
Co,438 A2d 834, lOSCoon 108 
Fla—Schleifor v All-Shocea Const ft Supply Co, 
App. 260 So 2d 270 

Ga—Vector Go, Inc v Star Enterpnaes, Inc, 206 
SE2d 636, 131 GaApp 569 
Hawaii—Shelton Engineenni Contractors, Limited v 
Hiwaiisn Pac Induitnei, Inc, 456 P2d 222. 51 
Haw 242 

Nev—Sherman Gardena Co v Langley, 491 P 2d 48, 
87 Nev 558 

Ohio—Potoet V TWdfth Ohio Builders, Inc, 175 
NE2d 127—Robinaon v Captol Foods, Inc. 209 
NE 2d 642, 4 Ohio Mac 107 

Lioi not CTtmguiffaed 

Fls^Rivien Beach Putnoship, Ltd v S I Goldman 
Mechanical Contnetor, App, 345 So 2d 783 
La —Tn-South Mortg Investon v Forest ft Waterway 
Corp, App, 334 So 2d 588 

Depomt of money 

N Y -Frank Sail and Soni, Inc v Lehr Const Corp, 
477 NYS2dS59. 124 Mac 2d 790 
55. US—US v Certified bidustxies, Inc, CANY, 
361 F2d857 

DC—Hartfbrd Aoc ft Indem Co v ABC Oeeninf 
Contneton, Inc, CA, 350 F2d 43a 121 US 
AppDC 300 

Fli—West Plumbing ft Hieatiiv Co v Hurley, App, 
168 So2d 328-Schleifor v AU-Shoia Const ft 
Supply Co. App, 260 So 2d 270 
Gs—United Bonding Ins Co v Good-Wynn Elec 
Supply Go, 184 SE2d 308, 124 GaApp 545 
La—Goniner v Pitre; App. 182 So 2d 34a wnt ref 
184 So2d 24, 248 U 1100—Brunet v Justice. 
App, 264 So2d 743. writ den 266 So 2d 451, 262 
U 1178 

N Y —nApplicacioa of Stephen hfonor Homes, 108 N Y 
S 2d 469, 201 Mac 721—World Steel ProduelB 
Corp V Ogden Gardeia, Inc, 120NYS2d3S3— 
Appbcstion ofTomac Realty Corp, lupre, n 46— 
SayviUe Federal Sav ud Loan Am'n v Schons, 
183NYS2d 106, 17 Miac2d 54—Oooper v Em- 
manuek. 270 NYS2d 99, 23 AD2d 809-Ftnt 
Federal Sav and Loan Aai'n of Rocfacatcr v Bur¬ 
dett Ave Propeteics, Inc, 343 NYS2d 271. 41 
AD2d35aBpp dam 305 NE 2d 491,33 NY 2d 
765, 330 NYS2d411 

Ohio—Talco Capital Corp v State Underground Park¬ 
ing CommaBon, 324 NE2d 762, 41 Ohio App 2d 
171 

Tei—Kelley v Bluff Creek Oil Co, 309 SW2d 20B, 
158 Tet 180—Trmity UnivemJ Ins Co v Barlite, 
Inc, 435 SW2d 849-Niion Oonte Co v Ro- 
itees, Qv App ,437SW2d52,erT refuorev err 


Depomt of money 

N Y —Fkank Seh and Sons, Inc v Ldir Const Corp, 
477NYS2d 559, 124 Mac 2d 790 

57. US—Beacon Const Co, Inc v Mateo Elec Co, 
Inc, CANY. 521 F2d 392 

Conn —Camputaro v Stuart Hardwood Coip, 429 
A2d 796. 180 Conn 545 

Fla—McGuire v Consolidated Elec Supply, Inc, 
App, 329 So 2d 411 

Kan —Murphree v Trinity Umversal Ins Go, 269 F 2d 
1025, 176 Kin 290 

Ls—Ourtler, Hebert ft Co v Marquette Cu Go, 
App. 145 So 2d 145 

N Y —Fust Federal Sav and Loan Asa’n of Rocheteer 
V Burdett Ave Propertiei; Inc, 343 N YS2d 271. 
41 AD2d 356, app dam 303 NE2d 491, 33 
NY 2d 765, 330 NYS2d411 

Fbmishiiig lebor or matenalg to difforent ongh 
nal contractor 

Tex —American Indem Go v Dw-Goi Pauit Mf^ Go. 
QvApp, 508 SW2d 944, revd on oth grdt. 
Sup, 517 SW2d270 

Dboetioa of conrt 

Conn —Su Carpenters, Inc v Beach Carpenteis Corp, 
372 A2d 123, 172 Conn 1 

59 US-US V Certified Induatnes, Inc, CANY. 
361 F 2d 837 

70 NY —Axmn ft Sons Lumber Co, Inc v North- 
wood Projects, Inc, 385 N Y S 2d 487. 86Miac2d 
890 

72 La—Brown v Dounson, App, 181 So2d 874 

73 Fla—BnekeD Bay Qub, Inc v Uteery, App 3 
Out, 417 So 2d 692 

74 Conn—Hartim v Cody, 134 A2d24S, 144 Conn 
499 

N Y -Bern Contracting Corp v Shdton 525 Lexington 
Corp, 199NYS2d 863 

75 Conn —Bell ft Jqpoek. Inc v Heyward-Sobmaon 
Co. Super, 182 A2d 339, 23 Coon Sup 296 

77. Fla —Xieminan v BUI Harbour Tewen, Inc, 198 
So2d 83a conf to; FlaApp. 200 So2d 211 

f 238. Liability on Bond 
Library Refeiencea 
Mechanics' Liens ^227 et seq. 
pige 810 

78. US—Phoeniz Indem Co v Ntchobs. DCCal. 
121 FSupp 168 

Anz—Mieliael Weller, Inc v Aetna Gu ft Sur Co, 
App, 614 P2d 865, 126 Anz 323 

Goim—Six Caipeateri, Inc v Beach Cttpenttn Corp, 
372 A 2d 123, 172 Conn 1 

DC—Hartford Aoc ft Indem Co v ABC Cleaimg 
Contneton, Inc, CA, 350 F2d 43a 121 US 
AppDC 300 

Oa—Riverside Place; Ltd v B ft D Asphalt Pauug, 
Iiic.288 SE2d73a 161 GaApp 773 

La—Cormier v Pitre, App, 182 So 2d 34a wnt ref 
184 So 2d 24, 248 U 1100 

Man —Morse Bras Elec Go v Martin Shore Realty 
Co, 181 NE 2d 549, 344 Man 81 

Tez—D H OveimyerCo v Harboon, Civ App, 433 
SW2d368 

Waluer 

Ga—Apex Siqip^ Go, Inc v Oommeioal Union Ina 
Co, 237 SE2d 649, 143 GaApp 131 

79. ND—CJJS imMad m Narveson v Sdunid, 45 
NW2d 288, 291, 77 ND 814 

80. US—Matter of Lntle/Shreeves Goip, Bkrtcy 
Fb.20BR 421 

Kan -Murphree v Tttnity Umvenal Ini Co, supra, n 
67 

Ky-Jungbert v Manet, 231 SW2d 84, 313 Ky 338 

81. Conn —Biller v Hams, 161 A 2d 187, 147 Gann 
351 

N Y -Bern Contiactmg Corp v Shettoo 525 Lexington 
Cbcp. 199NYS2d863 



57 CJS 168 


§238 MECHANICS’LIENS 

Pag* 810 


83. NY—^Levie v Cottage Homes, Inc. 124 NY 
S2d 118 

87. Fla—Geaoo, Inc v Edward L Nezelek, Inc, 
App 4D»t.414So2dS3S 

94b Taifb fbr bnngug action 

(2) Ollier staiements 

FlL-nAinencan Fire & Cas Go v Davis Water ft 
Waste Industries, Inc, A|h>, 3S8 So 2d 22S, ap¬ 
proved Sup. 377 So 2d 164 

NY-OmiwIv Onlla,22SNYS2d 223, 13 AD2d 
817 

§ 239. Action on Bond 

95. Fla.—Triangle Distnbnton, Inc v Tzavelers' In- 
dem Oo of Hartfoid, Conn. App, 193 So 2d 237 

Okl —MbOliunpliy v Jeleio Const Go, Inc, 393 P 2d 
76 

nme tor bnngliis nut 

FIsH-Gencfal Ouaianty Ins Oo v Sunrise Numng 
Hones, Inc, App. 326 So 2d 446 

N Y—In re Faradeen Realty Coip, 173 N YS2d 122, 
11 Miie2d771 

Tea^Kelky v. Bhiff Creek Oil Go. 309 SW2d 208, 
138 Tex 180 

GcmciI linititioiia 

Ofaw-Ohio Plate Glass Co v Paskin. 209 N E2d 640 

Fla Morgana South, Inc v Hardy Oontracton, Inc, 
App, 397 So 2d 378 

page 811 

L Fk^^Ihed General Contncton v Supenor As¬ 
phalt Co. App. 397 So 2d 727 

2. Tex—Kelley V Bluff Creek Oil Co, 309 S W2d 

20K IS8 Tex. 180 

3. Okio-Ohio Plate Glass Co V Pasku. 209 NE 2d 

640 

4. JoUer not requM 

Fla^AlphaElec Supply, Inc v F Fkasler, Inc, App, 
338 So 2d 892 

9. Ohio-Oliio Plate Gian Go V Pesku, 209 NE 2d 
640 

11. US—US V Certified Industnes, Inc, CAN Y, 
361 F2d 8S7 

14b DC—Hartford Aec ft Indem Go v ABC 
deaning Gantmcton, Inc, CA, 330 F2d 430^ 
UlUSAppDC 300 

Ga^—M Shapiio A Son, Ine v Yales Const Go of 
Sopdieaat, 231 SE2d 497, 140 GaApp 673 

19. Ptoof ngpliad to feootnr 

Kan—Bob Bdndge Const Oo.lnc v Pioneer Materi¬ 
als. Inc, 684 P 2d 35S, 233 Kan 399 

RIBbSU 

25. O&r—Umled Bondiiig Ins Go v Good-Wynn 
ElecL Supply Go, 184 SE2d 308, 124 Ga.App 
343 

Kan—M ni ph we V ‘Dmity Universal Ins Co,269F2d 
1023. 176 Kan 290 

Texp-lX H Ovc n nyer Go v Haitauon, GivApp, 433 
SW2d368 

ViBilly orUn wMt be MtMdM 

Ohw-Oliio Plate Gian Gb v Faskm, 209 N E 2d 640 

Hribn to pcoya dafai 

La^WDson v Centennial Homes, Inc, App, 329 
So 2d 893 

36. Conn—Cnnelh v Levy, Ckr AD. 276 A 2d 912, 
6GonnCir 307 

Fla^-Geaoob bic. v Edward L Needek, Inc, App 4 
Dnt, 414 So 2d 333 

JbdbpMto Of fbradonn 


§ 240. Discharge in General 

32 La —Weldi v Daigrepont App, 378 So 2d 607 

33 Fla —Goldberger v United Plumbing ft Heating. 
Inc, App. 3S8 So 2d 860 

Nev —Ruppert v Edwards, 216 P 2d 616, 67 Nev 200 
SC—Black V Haile, 240 SE2d 646, 270 SC 93 
Tex —VolLman v Eakman, Civ App. 496 S W 2d 732, 
err ref no rev err 
Snflldaicy of evidence 
(4) Other evidence 

Mont —Harsh Montana Corp v Locke, 328 P 2d 926, 
134 Mont ISO 

Effect of ducharge trader euauiiftances ravolv- 
ug cotmterclaiffl 

NY—Joe South, Inc v Ota-Chaiies Corp. 107 NY 
S2d 233, 279 AppDiv 1. motion den 108 NY 
S2d 1008, 279 AppDiv 708, afld 107 NE2d 598, 
304NY 684 
CouBteidaui 

Fla —Bndger v Gaiter, App ,281 So 2d 229 
35. N J —Heljon Management Corp v Di Leo, 130 
A2d 684, 33 NJ Super 306 

page 813 

37. Conn—Justin Development Corp v Donald J 
Colasono AsK)ciates,PC.326A2d 836,31 Conn 
Sup 209 

NY—Brusca v Mnchino, 402 NyS2d 432, 61 
AD2d973 

Fd—McCarthy v Reere. 213 A2d 237, 419 Px 489 
Lack of mberait power 

N Y —Application of Zimmerman Bros Plumbing ft 
Heating Co, 120NYS2d 145-In re Miller. 133 
NYS2d 421—Milbank-Fiawley Honiing Devel¬ 
opment FOnd Co V Maishall ConU Co, 335 
NYS2d 398, 71 Mac 2d 42 

Diachuge oo motioa not proper 
N Y —J B Qen Const Co v Oramercy Const Corp, 
2l3NYS2d99A13AD2d901 

38. Vacitug order duchargfaig ben errooeoaa 
Fla —Goldbeiger v United Phnnbiiig ft Heatm^ Inc, 

App, 338 So 2d 860 

39. Wyo —En^ v Fkist Nat Bank of Chugwater, 
390 P2d826 

42 La—Welch V Daigrepont. App, 378 So 2d 607 
Nev—Rnppert v Edwards, 216P2d 616, 67 Nev 200 
Utsb—Euerwn v Central Lumber ft Hardware Oo, 
382 P 2d 633, 14 Utah 2d 278 

Offonw 

Ark—State v Jacks. 418 SW2d 622, 243 Ark 77 

Utah—Zemp v van Frank ft AMoaitea, Inc, 346 P 2d 
909 

Matters of procedure m actions 
against a henor for damages for im¬ 
properly placmg a hen have been a4]u- 
dicated ^ * 

45.1. Evidence hdd ndmiiiiMf 
Ohn—Brate v McDonald, 120 NE2d 748, 93 Ohio 
App 448 

Chiiae hdd proper 

Ohio—Braie v McDonald, lapia 
Vcfdicthddnotexcenve 
Ohio—Brate v McDonald, aupta 

Ohio—Bnte v McDonald, supra 
Utah—K ft P Phunbing ft Heatmg, Inc v Wmiexton. 
343 P2d 1332 


Ga^-Plchatt v. OiMiMee Gout Oo. 186 SE2d 123, 
124GaJkpp 769 


Fh—MoGimc v Gonaolidated Elec Supply, Inc, 
App, 329 So 2d 411 


§ 241. Extinguishment or Loss in 
General 

46. US—lore Warren. DC Wadi, 192 F Sapp 801 
Aru—Bieehenen v Pana, 436 P2d 610^ 103 Aru 61 


Fla—Halifax Const Co v Chastam Groves, Inc, 
App. 192 So 2d IS 

48. Ala—Marshall Memory Gardens, Inc v Long, 
90So2d26a26S Ala 164 

NY—Kim Kevin Corp v A ft A Gibd Co, 248 
NYS2d 741, 20 AD2d 807 

page 814 

50 US—US V Durham Lumber Co, GANG, 
237 F2d S7a afld 80 set 1282, 363 US 322, 4 
LEd2d 1371 

Conn—Town Radio ft Television, Inc v Kilpatrick, 
OrAD, 275 A2d 627, 6ConnCir 455 
Oa—Melton v Lowe, 161 SE2d 912, 117 GaApp 
783-Johnaon v Spencer-Adams Paint Co, 182 
SE2d 324. 123 GaApp 750 
N Y —Mathics Well ft Pump Oo v Plainview Jewish 
Center, 248 N YS2d 441, 42 Misc2d 569 
Tex—Secunty Lumber Co v Woghard Const Co, 
OvApp, 413 SW2d 743, afld, Sup,423 SW2d 
287 

Utah—Davis v Barrett, 467 P 2d 603, 24 Utah 2d 162 

§ 242. Destruction of Remoyal of 
Building or Improvement 

page 815 

71. Pa—FUher v Groff. 3 D ft C2d 49, 34 Luic 
Rev 281 

77 Dd—McHugh Elec Co v Healer Reelty ft 
Development Co, 129 A2d 634, 11 Terry 296 

§ 243. Transfer of Title in General 

88. Ala—Lily Flagg Bldg SupplyCo v J M Medhn 
ft Co, 232 So 2d 643, 28S Ala 402 
Ala—Secunty Homestead Aa'n v Schndl, App, 232 
So2d 898. wnt ref 236 So2d 35, 236 U 263 
Md —dark Certified Concrete Co v Linbeig, 141 
A2d 685. 216 Md 376 

Mo—J R Meade Co v Forward Const Co, App, 
S26SW2d21 

ND—United Accounts, Inc v Larson, 121 NW2d 
628 

Tex—Stone v Pitti, Qv App, 389 S W2d 601 

page 816 

92. Fla—Gray v L M Pena Tile Go, Ani, 107 
So 2d 621 

NY—Niagara County Sav Bank v Reere, 179 NY 
S2d 433, 12 Miic2d 489, app dun 180NYS2d 
263, 6 AD2d 991 

95 Cal —McBun v Santa Clara Sav ft Loan Aa’n, 
31 CalRptr 78, 241 CA2d829 
Md —Hunimghoefer v Medalhoo Industries, Inc, 487 
A2d 282. 302 Md 270 

96. Fla—Gray v L M Pena Tile Go, An>, 107 
So 2d 621—Natbman v Oirycy, App, 107 So 2d 
782 

Iowa—Rbbhn Const Oo. Inc v Lakes, Inc, 232 
NW2d403 

I. m—Metropolitan Water Go v Hdd, 415 P2d 

970 

6. Ala—Staley v Woodruff, 60 So2d 384. 237 Ala 
571 

page 817 

II. Oa—Bryant v EDenbuig. 127 SE2d 468, 106 
GaApp 310 

U-Oaikev Shaflhtt, App, 37 So 2d 36 
Mia—Southern Life Iw Co v Pollard Appliance Go, 
130So2d416,247MM 211 
Mo—J R Meade Oo v Forward Const Oo. App. 
326SW2d 21 

12. Tenn —Moore-Handley, Inc v Aameuta Cqx- 
tal Goip. App. 376 S W 2d 334 
Tex—Wood V Barnes. Civ App, 420 S W 2d 423, ere 
ref no rev err 

13 Tex—Wood V Barnes, Ov App, 420 S W 2d 425. 
err ref no rev err 



57 CJS 169 


(2) Other intnoB 

Tenii —Mbore-Handleyt Inc v Assocutei CantBl 
Gorp, App,S76SW2d3S4 

1C. Mm—Southern Life Ins Co v Follaid Appli 
nnoe Go. 190 So 2d 416, 247 Mm 211 

20. US —Mntter oTMinetti Baptist Tabemacle, Inc, 
CAQa.S76F2d 1237 

Mo—Rape v Mid-Gontinent Bldg Co. App, 318 
SW2d 919 

21. N Y —Gomfoit-Onft Heating & Air Condition¬ 
ing Inc v Salamone. 241 NYS2d 981. 19 
AD2d760 

20. Kan —Lcncsa State Bank A Trust Go v Dixon, 
999 P2d 776, 221 Kan 238 

24b Roeendy i mp rovod properly 

(3) Other cases 

Tex—Maries v C a lr a Mcn Lumber Go, Civ App, 249 
S W 2d 749, err ref no rev err 


Del—Warner Go v Leedom Cbnst Co, 97 A 2d 884, 
9 Teiiy 98 


poge 818 

27. Tex-8tone v Pitta. Civ App, 389 SW2d 601 

§ 244. Judicial Proceedings or 
Sale 

30. Ll—M otds of Terrebonne, Inc v Baton Rouge 
EivmeenngGo, App, 173So2d216 

Ph.-Bender v Mancma 9 D A C2d 932, 14 UwLI 
4, 103 PLJ 73 

32. lx—Mbieh of Tenriionne, Inc v Baton Rouge 
Eivneenng Go. App. 173 So 2d 216 

Tex—Irvmg Lumber Go v ADtex Moitg Go, Qv 
App, 446 S W2d 64, aflU. Sup. 468 SW2d 341 

§ 245. Extinguishment or Merger of 
Interest or Estate to Which 
Lien Attached 

pigeSlO 

48. ND—Umied Accounts, Inc v Larson, 121 
NW2d628 

40. NY—Ingram A Greene, Inc v Wynne; 262 
N YS2d 663, 47 Misc2d 200 

OungM sot neomible In ilwrice of malice 

lx—Lod> V Johnson, App, 142 So 2d 918 

( 240. Release 

Library References 
Mechanics’ liens ^180(3), 236, 
248. 

Modem Legal Forms Gh 57, Re¬ 
leases. 


pi«e820 

58. NM—CJJS smlMInFetnlusv Knsnow, 213 
P2d22a 230i54NM 39 

07. Ala—Floyd v Rambo, 33 So2d 36a 290 Ala. 
101 

Colo—Monntam Stone Go v H W Hammond Go, 
964 P 2d 998, 39 Colo App 98 
111 —Rochelle Vank Co v Rrst Nat Bank of De Kalb, 
283 NE2d 336, 9 lU App 3d 394 
SD-anms v Light, 94 NW2d 99, 74 SD 418 
Ertoppd to dear wdUity of rdeme 
Md—Wmlei A Edwanta, Inc v Bock, 289 A2d 297, 
269 Md. 274 

49. Coim—Tomi Radio A Telcvwon, Inc v Kdpap 
tnck. CkrAD, 279 A 2d 627, 6 ConnCir 499 
Fla —dunatral Goip v Kent, App, 370 So 2d 394 
PL—McNeny v French Dye Wo^ 16 Monroe L R 
21. 39WcaGo 199 

70. Colo—Ttimee Co v Breanahan. 203 P2d 499, 
119 Colo 311 


MECHANICS’ LIENS § 248 

Page 823 


Mmn —Golvm Lumber A Cool Co v IA G COrp, 109 
NW2d 429, 260 Minn 46 

Neb—Weatland Homes Corp v HaU, 226 N W 2d 622, 
193 Nd) 237 

Wash—Haugen v Raupach. 260 P2d 34a 43 Wash 2d 
147 

Fulnre of coondentUMi 

Ohio—Connecticut Gen Life Ins Co v Biner Bldg 
Co. 101 NE2d 408 

poge 821 

71. Cal —Western Specialty Co v Ctairemont Const 
Oo,22 GriRptr 936, 204 C A 2d 932 

72. Mmn—Colvin Lumber A Goal Go v JAG 
Corp, 109 NW2d 429. 260 Mmn 46 

Ndi—Westland Homes Corp v Hall. 226 N W 2d 622, 
193 Nd) 237 

74 Pa —Tmnick v Bedio, 22 Beaver 29 
79 Mo—CJS quoted la Mid-West Enguieenng A 
Const Co V Campagna, 397 SW2d 6ia 429, 
app after remand 421 SW 2d 229 
80. Mo—CJS qnoted m Kfed-Weat Engmeenng A 
Const Go V Gsmpagna. 397 SW2d 6ia 429. 
app nfter remand 421 S W 2d 229 
Pa —Bloae v Martens, 99 A 2d 34a 173 Pn Super 122 
83 Bam of reoofcry 
Utah—WagstalT v Remeo, Inc, 940 P 2d 931 
S5 Pa—Fisher v Groff, 3 D A C2d 49, 94 Lane 
Rev 281 

86. Or—Harder Mechanical Gontracton, Inc v 
Fairfldd Erectors, Inc. 944 P2d 1396, 278 Or 
613 

Fa—Scott V Larkin, 94 PittsbLegJ 207, 62 York 
LegRec 90—Fksher v OrofT, 3 D A C2d 49. 94 
LancRev 281 

Utah-Pierae v Pepper, 409 P2d 349. 17 Utah 2d 123 
Dom not im in fimir of non pnrtici 
Or —Portland Elec A Plumbing Co v Simpson, 696 
P2d 394, 61 Or App 266, review den 662 P2d 
726; 294 Or 682 

87. Seope 

Or—Harder Mechamcal Contneton, Inc v FairSdd 
Encton, Inc, 964 P2d 1396, 278 Or 613 

88. Fla^Aami Highland Park. Inc v Leslie, App, 
142So2d794 

90. Pa—Gentano v Cambndge Enates, Inc, 47 
DdCo 281 

Utah—Bnmwood Homes, Inc v Knudien Builders 
Supply Go, 389 P2d 982, 14 Utah 2d 419 

Rdea^gimi offoct u to condomuium umta 

Colo-Plateau Supply Co v Bison Meadows Gorp, 
900 P2d 162, 31 Colo App 209 

pngeSll 

91. DC—Hutchnon Bras Excavating Go. Inc v 
Dwoman, App, 307 A 2d 760 

Fix—Miami Highland Me, Inc v Ledic; App, 142 
So 2d 794 

NY-GorinllGotp v SD Fluits, Inc. 217 N YS2d 
1, 9NY2dS99. 176NE2d37 
Va—Umted Virguna Mortg Corp v Haines Pavmg 
Co, Inc, 277 SE2d 187. 221 Va 1047 

92. Pfe—Zetbev Fhlton, 9 Cundi 198 

Sidieontractor 

US—Gontmental Gu Go v Westmghonie Elec Sup¬ 
ply Go, C A FU. 403 F2d 761 
94b Va—PIC Const Go. Inc v First Union Nat 
Bank of North Carolinx 241 S E 2d 804, 218 Va 
919 

95. Cdk) -Mountain Stone Co v H W Hammond 
Co. 964P2d998.39G61oApp 98 

Knn —5 J Srifoid A Son Lumber Go v Kerley, 334 
P2d 334, 184 Knn 99 
Pk —Scott V Larkin, supra, n 86 

96. US—Carey Lumber Go v Hethenngtan, DC 
Okl, 107FSnpp 999 


1 NY—Eminon Acousticn] Contneton Corp v 
Richkill Anociatm. Inc, 392 N Y S 2d 1007, 89 
Mine 2d 992 

Releme by suboontnetor 
Colo—Mountam Stone Co v H W Hammond Co, 
364 F 2d 998, 39 Colo App 38 

§ 247. Payment in General 

2. Colo—Trustee Co v Bresnahin, 203 P2d 499, 119 
Colo 311—American Irr Co v Fadenrecht, 489 
P2d 106a 30 Colo App 28-Star Spnnklm Corp 
of Florida v Mead A Mount Const Co, App, 
908 P 2d 801 

Ga —Gignilliat v West Lumber Go, 36 S E2d 841, 80 
GiApp 692—Scott V Williarns, 143 SE2d 16; 
111 Ga App 733 

Ind —Southwest Forest Industries, Dunlap Division v 
Firth, App. 439 NE2d 299 
Mum —Qdvm Lumber A Goal Co v J A Q Corp, 109 
NW 2d 429, 260 Minn 46 

Mo—Sentuiel Woodtreating, Inc v Cascade Develop¬ 
ment Corp, App. 399SW2d 268 
Mont —Monarch Lumber Co v Wallace, 314 P 2d 884, 
132 Mont 163—CJ^ cried in Jordan v Elizabe¬ 
than Manor, 393 P2d 1049, 1094, 181 Mont 424 
N Y —Consolidated Blasting Corp v Colabella Bros, 
Inc, 168NYS2d 273. 10Miic2d913 
OU-Smith V Robinsoo. 394 P2d 364 
Tex-RuberoidGo v Scott, Qv App, 249 S W 2d 296 
Payment to lienhoMer not ihown 
NC—Rural Plumbing A Hcatmi, Inc v Hope Dale 
Rerity, Inc, 140 SE2d 33a 263 N C 641 
Adrance paymeota 

Miss- Engle Acoustic A Tile, Inc v OienfUI, 223 
So 2d 613 

3 Fla—Bcyan v Owsley Lumber Go, ^ip, 201 
So2d 246 

Okl -Knapp v Arico Inteislale Elec Go, 448 P M 
996 

4b Nev—Opaoo Lumber A Realty Go V Phipps, 340 
P2d 95. 79 Nev 312 

10. Iowa—Central Ready Mu Go v John O Ruhfan 
Const Go. 139 NW2d 444v 298 Iowa 300 
N M —Blueher Lumber Co v Springer, 423 P 2d 878, 
77NM 449 

Aceeptance of checka or notaa 
(1) Cal—B AJ Const Go v Spacious Homes, Inc, 
22 CalRptr 41, 204 C A 2d 216-Rodefler Industm 
Inc V Qiambers Estates, Inc. 69 Cri Rptr 931, 263 
CA2d 116 

La—Smith v Oenosl Gontraclois, Inc, App, 125 
So 2d 637 

WVa^Hdbbs Lumber Go v Robmion, 197 SE2d 
897, 191 W Va 934 

(4) Other matters 

Md—T Dan Kolker, Inc v Shore, 121 A2d 223, 209 
Md 290 

Paymeiiti hdd laffldaiit 
US—General Fire-Proof Door Corp v Qtibsiik,NA^ 
DCNY, 544FSapp 191 
Fit—Landrom v Manoo Builders, 93 So 2d 769 
Datnmental rehanee copf ri t a tea eoaaideiatifli 
Mmn —Colvin Lumber A Cbel Co v J A G Corp, 109 
NW 2d 423, 260 Minn 46 

Placmg m eKrow not payment 
N Y —Kmematici, Limited v Spiayview Const Coip, 
209 NYS2d3S2,27Mnc2d 332 

§ 248. — Appheation of Pay¬ 
ments in General 

Libraiy References 
Mechanics’ laens ^239 

page 823 

12. Csl—Westwood Bldg Mriensls Co v VildCL 
322 P2d 79. 198 CA2d 107 
Va—Northern Virginia Sav A Loan Aas'n v J B 
Kendall Co, 139SE2d 178, 203 Va 136 



57 CJS 170 


§ 248 MECHANICS' LIENS 

Pag« 823 


AppropiiitiOD of poynenti 

Pfe.—Berman v Oreenridd, 9 Chest 389 

13. Cal—Edwiidi v Carry, 313 P2d 613, 1S2 
CA2d 726—Rodeffer Induitnet, Inc v Cham- 
ben Estates, Inc, 69 CalRpcr SSI, 263 CA2d 
116 

Pqnncit to anpior of eontnet 
Colo —Amencan Irr Co v Fadenrecht, 489 P 2d 1060, 
SOCdoApp 28 

Joint 

Gd—Pott Bras Gaut Go v Yoder, 141 CalRptr 28, 
S69P2d 133, 20 C3d 1 

14b CoL—J S Scfaixin Go of Onnge County v Roll- 
Bgwood Homes Co, 17 Gal Rptr l,366P2d 444, 
S6C2d789 

Idaho—Mountain Horae Rcdi-Mu v Corner Homes, 
Inc, 428 P2d 744b 91 Idaho 612 
Mn—Valentine lumber ft Supply Go v Thibeault 
146NE2d 347, 336Mam 407 
Va^—Nordicni Vii|inia Sav ft Loan Aai*n v J B 
Kendall Go. 135 SE2d 178, 205 Va 136 

ClMck nraUq to ■rtennim— and anboontrac- 
tor 

Gal-Weftnood BUg Materials Co v Valdez, 322 
P 2d 79, 158 Gal App 2d 107—Rodeller Industnes, 
Inc V Ghambees Estates, Inc, 69 CslRptr 551, 
263CA2d 116 

15. Ga^-Ongdqr v Fleming; 101 SE2d 217, 96 
Ga.App 664 

Mb—R^ger Roofing ft Siding Go v R ft H Roofing 
and Supply Go, App, 582 SW2d 716 
NJ—Geaenl Elec. Go v E Fired Sulzer ft Go, 222 
A 2d 655, 92 NJ Super 210 
NC—Rural Pfanidmig ft Heatmg, Inc v Hope Dak 
Realty, Inc, 140 SE2d 33a 263 NC 641 
OU—Meltoa v Quality Homes, Inc, 312 P2d 476 
Or—Empne Bldg Supply, Inc v EKO Investments, 
lac., 596 P 2d 593, 40 Or App 739 
Fh^ToD-Bsitan Co v Toll, 164 A 2d 36, 193 PaSu> 
per 221 

No noofiBiy bj jofiM pbyna 
GsLp-Posi Braa Gonst Go v Yoder, 141 Gsl Rptr 28, 
569 P2d 133, 20C3d 1 

16b Oa. Ongrtiy v Flemmg, 101 SE2d 217, 96 
OaApp 664 

Iowa—Lmnber Supply Ine v Hull, 158 NW2d 667 

page 824 

17. Golo-Bukwv WanlTeRyftCo,396P2d 232, 
155 Gob 560 

TeXd—Hnt Nat Bank m Dallas v Whirlpool Oorp. 
S17SW2d26Z 

19. la Romero ft Sons I.uiriher Go v Babmeanz. 
App, 151 So 2d 714 

Mura —Weyerhaussr Go (Riko I-mw—nuI Rroduets 
Dmamibv Hmdsten, 129 NW 2d 772.268 Mmn 

448 

38. Man—VUenlrae Lumber ft Supply Go v Thi- 
benlt, 146 NJB2d 347, 336 Mma 407 
2L Lid—WU mb t Clerit of Court of 24di Judicml 
Court In and Fhr Fanab of JeHbaon, App, 148 
SoLSdTTSbwmicr.Sup, ISO So 2d 59a 244 La. 
134 

Nbb-QatebeDv Ilendcnoii.54NW2d227, IS6Nd) 

1 

22. Mum— Wcyeriiaenaer Go (Riko Lammaied 
Pradncls Dmawn) v Hvidsten, 129 NW2d 772, 
26IMmiL448 

Okl—Umled Benefit Life Ins Go v Noraian Lumber 
Go,484P2dS27 

23b Tea fi rm Nat Bank m Dallas v Whirlpool 
Ovp.S17SW2d262 

Va^-CJRL dlad In Northern Vitguna Sav ft Loan 
Aari^ V J B Krnidan Go. 135 SE2d 178. 185, 
205 Va. 136 

21b La.— Dully V Reman, App, 209 Sold 502 


page 825 

34. DC—National Bnck ft Supply CD v Baylor, 
CA, 299 F2d454, inUSAppDC 73 
38. US—Gramatan-Sulhvan, Inc v Koslow, CA 
NY. 240 F2d 523. cen den 77 SCt 864. 353 
US 958, 1 LEd2d 909—Gamer Corp v J E 
SchecterCorp.CANY, 347 F2d 153, applying 
NewJmeylaw Cert den 86SCt 239, 382US 
904, IS LEd2d 157 

NY—Wade v Nassau Suffolk Lumber ft Supply 
Corp,89NYS2d294,27SAppDiv 864-^lied 
Tbermal Corp v JamesTalcott, Inc, 159N YSZd 
115, 3 AD2d 198, affd 165 NYS2d 91, 3 
NY2d 302. 144 NE2d 66-GuvsfelU V People, 
22SNYS2d 168, 32 Misc2d 68a affd 227 NY 
S2d S3a 16 AD2d 291—Augman ft Candudli, 
Inc V Bernard Aaioaaies No 3, Ine, 234 NY 
S2d 156—Utica Sheet Metal Corp v J E Sebeo- 
ter Cbrp, 262 N Y S 2d 583, 47 Miic 2d 29a mod 
onotb gids 270 NyS2d2S9. 25 AD2d 928- 
Allerton Const Corp v Fairway Apartments 
Gorp.267NYS2d86a49Miac2d 525,slld 272 
NYS2d 867, 26 AD2d 636—Foiest Elec Corp 
V Century Nat &nk ft Trust Co, 333 N Y S 2d 
644, 70Mise2d 190 

Okl —Swan Air Conditioning Go v Crest Const Corp, 
App. 568 P2d 1330 
ClaiBM for labor and matanala 
(1) Del-State v Pierson. Super. 86 A2d 559. 7 
Terry 558 
(4) Other easee 

US—^Ingalls Iron Works Co v Fdilheber Carp, DC 
NY. 327FSupp 272 
Dd—State v Pierson, supra 
N Y —American Blower Corp v James TUcott, Inc, 
194 NYS2d 63a 18 Mite2d 1031, efld 203 
NYS2d 1018, 11 AD2d 654, ttug ind app 
den 206 NYS2d 533, 11 AD2d 928, afld 219 
NYS2d 263, 10 NY2d 282, 176 NE2d 833- 
Fomauie Bleui Swinumng Pool Corp v Aquaiama 
Swimming Pool Corp. 210 NYS2d 634^ 27 
Miic2d 315—Tiavelen Indem Co v Central 
Trust Co oTRoehater, NY, 263 NYS2d 261,47 
Misc2d 849—Gsnsto Const Corp v Dmen Fi¬ 
nancial Corp, 236NE2d 461,21 N Y2d 507.289 
N Y S 2d 175—Tn-Boro Enterpnses, Inc v Roger 
ft McCay, Inc, 281 N YS2d 588, 28 AD2d 860 

Liberal eorntmetioa 

US—Owens v Drywall ft Acoustical Supply Corp, 
DCTex, 325 FSupp 397 

NY—In re Emach’s Estate, 146 NYS2d 24a 1 
Miac2d S37-Appheation of M Laken ft Sou. 
lnc.240NYS2d 73. 39Mnc2d 156 

Tmt ftmd ai aooree of jarfedlctUNi 
NY—Ridgefidd Supply Go v Rcaen. 147 NYS2d 
337, 1 Mac 2d 675 

N?^^re Emach'k Eitat^ 146 NYS2d 24a 1 
Mac 2d 537 

Natan and diipoatflon of ftmda paid by owner 
to contractor 

NY—Dava ft Warihow, Inc v S Iser, Ine, 220 
NYS2d 818, 30 Mnc2d 528—Kauflnan v Lap 
Const Gorp,222NYS2d 624, 32Misc2d 439^ 
Gotham Sand ft Stone Corp v Nuns of order of 
St Daniiiiic,224NYS2d317, 33Mac2d951— 
Looa Oieenbeig, Inc v Instant Heat ft Power 
Gorp.227NYS2d76,33 Mac2d 1081-Oibial- 
tar Corp of America v Adioa Induatnes, Ine, 239 
NYS2d 817, 39 Mac2d 21—UUca Sheet Metal 
Oorp V J ESelieeferGMp,278NYS2d 345, S3 
Mac 2d 284 

not pKOtocCsd 

Wa —Hnbar Truckuig, toe v State, 126 N W 2d 52, 
22 Wa 2d 431 

Pinpoae to protect owner of property 
Wash—Brower Co v None Control of Seattle, Inc, 
401 P2d86a66WBdi2d204 

Particninr earn hdd aot part of trait toad 
US—In re Matthews Associates, Inc, CANJ, 394 
F2d 101 


NY—Chnito Const Corp v Dmen Fmanaal Corp, 
257 N YS2d 423, 45 Misc2d 549 
Wu —Paulsen Lumber, Inc v Meyer, 177 N W 2d 884^ 
47 Wis 2d 621 

Pemni who are trnitees 
Ga —Short A Paulk Supply Co v Dykes, 171 S E 2d 
782, 120 Ga App 639 

NY—Utica Sheet Metal Corp v J E Scfaecter Corp, 
262 NYS2d 583, 47 Miac2d 29a mod on oth 
gids 270 NYS2d 259, 25 AD2d 928—Glens 
Falls Ins Go V Schwab Bros Trucking, Inc, 277 
N YS2d 1004, S3 Mac 2d 230—Frontier Excavat¬ 
ing. Inc V Sovereign Const Go, 294 NYS2d 
994. 30 AD 2d 487, motion den 2SONE2d 228, 
24 N Y2d 991, 302 N YS2d 820 
Sabcontractor as beaefloaiy of traat 
NY—Onondaga Gommeraal Dry Wall Corp v Sylvan 
Glen Co. 271 NYS2d 523, 26 AD2d 13a mo¬ 
tion den 231 NE2d 131, 20 NY2d 799, 284 
NYS2d 455, aflU 234 NE2d 84a 21 NY2d 
739, 287 NYS2d 886 

Pn i poae to provide Ibr paynent of bbhgMiona 
US—FlmtkoteCo v US. DCN Y, 47 FRD 322, 
Bfld,CA.435 F2d 556; cert den 91 SQ 1619. 
402 US 944,29 LEd2d 112 
Parpooe to protect materlahnen and laboran 
Mich —National Bank of Detroit v Eamea and Brown, 
242NW2d 412, 396 Mich 611 
NY—Senven v Maple Knoll Apaitmenta. Inc, 361 
NYS2d73a46 AD2d 210 
Lttbdity impoaed oa non-fldiiGiaiy 
Okl—Sandpiper North Apartments, Ltd v American 
Nat Bank and Trust Co, of Shawnee, 680 P 2d 
983 

ma26 

39 US—US V Kmn County Iron Works, CA 
NY. 224 F2d 232—Ingalls Iron Woita Co v 
FefalhBberCoip.DCNY. 327 FSupp 272 
N Y —Fontaine Bkau Swimmmg Pool Corp v Aqnanh 
ma Swimming Pool Cbip 210 NYS2d 634^ 27 
Mac 2d 315—Ftootier Eacavatmg, Inc v Sover- 
evnCbost Co, 294 N Y S 2d 994^ 30 A D 2d 487, 
motion den 250 NE2d 228, 24 N Y2d 991, 302 
NYS2d820 

40. NY—Gansto Const Corp v Duieri Financial 
Corp. 276 NYS2d 831,27 AD 2d 661, afld 236 
NE2d 461. 21 NY2d 507, 289 NYS2d 175 
Oflicen of lubcoatraetor held aa huetoea 
US—Nuclear Corp of America v Hale, DCTex, 355 
FSupp 193, xild, C A, 479 F2d 1045 
Fbads collected by aabcontractov^ adadmetr^ 
tor 

Micb-Retterv Kuhlman, 228 N W2d 83a 59 Muh 
App 54 

41 NY —^Wade v Nasuu Suffolk Lumber ft Supply 
Corp, supm, n 38—Amencu Blower Corp v 
JainesTdooCt,Inc,219NYS2d263, 10NY2d 
282, 176N E2d 833—Hannan v Fairview Aasoei- 
alea. 250 NE2d 209, 25 NY2d 101, 302 NY 
S2d791 

Tex—Panhandle Bank ft Timat Go v Graybar Elec 
Go, Ine, Qv App ,492SW2d76,err refiiorev 
err 

Both antiired and nmnatared clatan protected 
NY-nAqalmo V US, 219 N YS2d 2SA 10 N Y2d 
271, 176 NE2d826 

Goanenccnciit aad daratloB of traat 
NY—Dava ft Waiihow, Inc v S laer, Inc. 220 
NYS2d818, 30Mae2dS28 
43. NJ-Plevy V SchaedeL l30A2d9la44NJSa- 
per 450 

NY—In re Eumch’t Estate. 146 NYS2d 24a 1 
Mae 2d 537 

FtoMain hand of laortBagee aaacGmtj depoait 
held trait tonde 

N Y —Umted Lakeland Air Condmonuig Co v Ahne- 
man-Chnshansen, Inc, 226 NYS2d 532, 33 
Mac2d 606, afld 239 NYS2d 38, 18 AD2d 
1022 



57 CJS 171 


Benefit of materulnun 

Wu—Weather-Tite Co of Milwaukee v Lepper, 130 
NW2d 198, 25 Wii2d 70 

FkiMb held not nfagect to ntatnte 

NY—McManus, Longe. Brockwehl. Inc v Palmer 
261 N Y S 2d 639, 47 Muc 2d 35, affU 265 N Y 
S2d 341,24 AD2d 1055 

Finndi held in trnrt and not ai property of 
contractor 

Mich—B F FameU Co v Monahan, 141 NW2d 58, 
377 Mich 552, ovemiling Qub Holding Cb v 
Loan ft Inv Co, 272 Mich 66. 261 NW 133 

45. NY—In n Einaeh'k Estate, 146 NYS2d 240, 1 
Miic2d 537 

46. N Y —American Blower Corp v James Taksott, 
Inc, l94NYS2d 630L 18 Muc 2d 1031, affTd 203 
NYS2d 1018, II AD 2d 654, reaig and app 
den 206NYS2d 533, 11 AD2d 928, afld 219 
NYS2d 263, 10 NY2d 282, 176 NE2d 833 

47. US—Gramatan-Sullivan, Inc v Koslow, CA 
NY. 240 F2d 523, cert den 77 set 864i 353 
US 958, 1 LEd2d 909 

N Y —Fontaine Bleau Swimming Pool Corp v Aquara- 
ma Swimming Pool Corp, 210 NYS2d 634, 27 
Muc 2d 315 

Under statute the trust may be en¬ 
forced by cml action 

47.5. US—Onmatan-Sulhvan, Inc v Koilow, CA 
NY. 240 F2d 523, cert den 77 SCt 864, 353 
US 958, 1 LEd2d909 

Mich —National Bank of Detroit v Eamei and Brown, 
242 NW 2d 412, 396 Mich 611 

Okl —Swan Air Conditioniiig Go v Craft Oonft Carp, 
App, 568 P2d 1330 

Who hdd entitled to enforce tmat 

NY-Oavaralla v People, 227 NYS2d S3a 16 
AD2d 291—OibcaltarGorp of America v Adion 
Indmtnci, Inc, 239 NYS2d 817, 39 Mac2d 
21—Onondags Oommercial Dry Wall Corp v Syl¬ 
van Olen Co, 261 N YS2d 336, 46 Muc 2d 938, 
revd on oth grdi 271 N YS2d 523, 26 A D 13a 
motion den 231 NE2d 131, 20 NY 2d 799, 284 
NYS2d 455, motion gr 232 NE2d 652, 20 
NY2d 878, 285 NYS2d 621, afM 234 NE2d 
84a 21 NY2d 739, 287 NYS2d 886-anato 
Gonft Corp v Dinen Fmancial Corp, 276 N Y 
S 2d 831,27 AD 2d 661, alN 236 NE2d 461, 21 
NY2d 507, 289 NYS2d 175-Haniian v Fair- 
view Aiaociala, 250 NE2d 209, 25 NY2d 101, 
302 NYJ2d791 

Uihlllty for difinlon of ftindi 

NY—Mem Pluinbmg and Heating v Eaateni Nat 
Bank, 221 NYS2d 143-CBiuto Const Corp v 
Dinen nnancul Corp, 257 NYS2d 423, 45 
MiN2d 549—Canfto Const Corp v Dmen Ft- 
naiiaBlCorp,236NE2d461.21 N Y2d 507, 289 
NYS2dl75 

Wia—Wcather-TUe Go of Milwaukee v Lepper, 130 
NW2d 198,25 Wu 2d 70 

Firtlee 

NY—Onondaga Commeiaal Dry Wall Corp v Sylvan 
Glen Co, 261 N Y S 2d 33a 46 Muc 2d 93a revd 
on olh pds 271 NYS2d 523, 26 AD2d 13a 
motion dm 231 NE2d 131, 20 NY2d 799, 284 
NY82d 455, motion gr 232 NE2d 652, 20 
NY2d 87a 285 NYS2d 621, alU 234 NE2d 
84a 21 N Y2d 739, 287 NYS2d 886 

Remedy not metaeive 

NY—Onondaga ConuneRul Dry Wall Corp v Sylvan 
OI«Cb.261 NYS2d33a46Mne2d93a rev 
on oth pda 271 NYS2d 523, 26 AD2d 13a 
motaon dan 231 NE2d 131, 20 N Y2d 799, 284 
NYS2d 455. motion gr 232 NE2d 652, 20 
NY2d 87a 285 NYS2d 621, alM 234 NE2d 
84a 21 NY2d739, 287 NYS2dB86 

T 

US-FImikoieGo v US, DCNY, 47 FED 322. 
■fM,CA. 433 F2dS3acen den 918a 1619, 
402 US 94a29LEd2dll2 


MECHANICS’ LIENS § 250 

Page 828 


N Y —Forest Elec Corp v Century Nat Bank ft Trust 
Co. 333 NYS2d 644.70 Muc2d 190 

Statutory provisions entitling subcon¬ 
tractors and materialmen to examme 
books and records of the contractor 
with respect to trust funds received by 
the contractor from the owner of the 
improvement or other mterested per¬ 
son, or to a verified statement with 
respect thereto, have been considered 
and construed 

4710 NY —Fronber Exeavatmg, Inc v Sovereign 
Const Co, 294 NYS2d 994, 30 AD2d 487, 
motion den 250 NE 2d 22a 24 NY 2d 991, 302 
NYS2d 820 

Records open to ezaonii&tion 
N Y —Augman ft Candaralli, Inc v Bernard Ameci 
ates No 3, Inc. 234 NYS2d 156—Poly Oonft 
Corp V Oxford Hall Co. 252 NYS2d 971, 44 
Miae2d 82 

Inatitntion of proceeding to enforce truit not 
required 

NY-Cuvaidla v People. 234 NYS2d IS, 36 
Mile 2d 1083 

Reqneet for stntement condition precedent to 
order therefor 

NY-Cuvaiclla v People. 234 NYS2d 15. 36 
Miic2d 1083 

Sue or mngnitiide of contmet immelennl 
NY—CuvarriU v People, 234 NYS2d IS. 36 
Muc 2d 1083 

Pooflble cost of etatements not ground for re- 

NY-Cuvaidla v People. 234 NYS2d IS, 36 
Muc2d 1083 

Right of beneflcuiy to verified stetemeet of 
information 

N Y-In le Silventem, 219 NYS2d 389, 30 Muc 2d 
SlC-Hany J Kangieacr, Inc v Palm Beach Real¬ 
ty Co, 223 N Y S 2d 38—Seville Iron Works, Inc 
V Devine Oonft Go, 224 NYS2d 321, 32 
Muc 2d 797-^pplicatiOD of King, 238 NYS2d 
83, 38 Muc 2d 113—Gibraltar Corp of America v 
Adion Indoftnei, Inc, 239 NYS2d 817, 39 
Muc 2d 21 

Statement fomUhed beneficiary held Iniafll- 
aent 

NY—Application of M Leiken ft Son, Inc, 240 N Y 
S2d 73, 39 Muc 2d 156 
Request held i—niigiiwit 
NY—Waxetaak Realty Corp v Enroa Oonft Corp, 
240 N YS2d 193. 39 Mnc2d 298 
Persons cntitlod 

N Y —Radoiy Gooft Onp v Ainnbee Goost Corp, 
262 N Y S 2d 389, 24 A D 2d 573 
Apeement as to foriMarance of nght to eiam- 
me held void 

NY—Allerton Oonft Corp v Fairway ApartmenU 
Gorp.267NYS2d86a49Mnc2dS2S,afld 272 
NYS2d 867, 26AD2d636 

Remedy of ohjectlng tmstee 
NY—GftBLaboritOfy InftillBtiaii. Inc v Beckman 
Downtown Hospital, 321 N YS2d 175, 66 Muc 2d 
441 

hetrml proeeedingi not condition preoedMt 
N Y—O ft B Labontoiy Lutallation, Inc v Bedcman 
Downtown Hospital, 321 N YS2d 175, 66 Muc2d 
441 

N.Y—Mano Borato, Inc v Country Village Hughta 
Ooodonunium (Group I), 363 NYS2d SOa 79 
Muc2d K)94 

Under some statutes it is a cnminal 
offense for contractors to pay out mon¬ 
ey received where subcontractors have 


not been paid and no civil remedy is 
afforded 

47.15 Ga—Short ft Paulk Supply Co v Dykes, 171 
SE2d782. 120 Ga App 639 
NJ—Pkvy V Schaedd, 130 A 2d 9ia 44 NJSuper 
450 

§ 249. -Payments by Contractor 

with Money Received from 
Owner or Other Interested 
Person 

48 Alaska:—Stephenson v Ketchikan Spruce Milk, 
Inc. 412 P2d496 

Oa—Artutic Ornamental Iron Go v Lon^ 148SE2d 
478, 113 Ga App 464 

49 Cal —Ewing Irr Products v Rohnen Park Golf 
Coutie Corp. 105 GalRptr 812, 29CA3d 862 

page 827 

50 US-US Cat Go v Noland Go, DC NC. 286 
FSupp 333 

Ark-Welhv Planters Lumber Co, 327 SW 2d 1. 230 
Ark 570 

Gal—Savage v Nee, 28 CSalRptr loa 212 CAM 
417—Ewmg Irr Products v Rohnert Park Golf 
Course Corp. lOS CklRptr 812, 29 CA3d 862 
Colo Jackson v ABZ Lumber Co, 392 P2d 28a 
153 Colo 33 

Fla -nJohnion Lumber ft Supidy Go v Byroa. App, 
113 So 2d 577 

Idaho—CJS eilad m Moantam Home Redi-Mix v 
Cornier Homes, Inc, 428 P 2d 744, 74a 91 Idaho 
612 

La —Baudom v Gallier, App, 133 So 2d 169—Ghffocd 
Hill ft Go, Inc v Harper, App, 262 So 2d 842^ 
Gifford Hill ft Co, Inc v Harper. App, 262So2d 
846 

Me —Mutual Lumber Co v Gero, 244 A 2d 364 
NC—Rural Plumbing ft Heating Inc v Hope Dfte 
Retlty.lnc.l40SE2d33a 263NC 641 
Tcnn —Bnu-Nnodemus, Inc v Bfthay, 292 SW2d 
234,40TennApp 487 

Righli of rarety 

(3) Other matten 

Fla—Bamettv Ooucrete Placing Go, App, 120So2d 
628 

51. Mo—Hernnan v Damn, App,3Q2SW2d 313 

52. Ark—Lyman Lamb Cb v Arkansas Shell 
Hbinei,Iiic.406SW2d 708, 241 Ark 83 

Qnation of intent 

N C —Rural Plumbug ft Heatug, Inc v Hope Dele 
Reehy,lne.l40SE2d33a 263NC 641 
5a Nev—Dearth v Robuaon, 392 P2d 312,80 Nev 
272 

56, Cal —Bwmg Irr Produoti v Rohnert FSrfc Golf 
CbuneOorp, 105 GalRptr 812, 29CA3d 862 
59. La—Pnte v Gudair. App. 162 So2d 729 
Tenn—Hammar-Johiuon Supply, Ine v Ciutu, 364 
SW2d49aSlTennApp 72 

pngnSSS 

Under some statutes failure of a 
contractor to discharge the liens of la¬ 
borers or materialmen may constitute 
an offense"^ 

ElmiNntiorolfonM 

Ark—Reno v State; 406 SW2d 372, 241 Ark 127 

§ 250. — Payments by Siiboon- 
tractor with Money Re¬ 
ceived from Contractor 

66, Qd-Edwaids v Cany. 313 P2d 613. 152 
CA2d726 

Golo—Jacksoo v ABZ Lumber Go, 392 P2d 28a 
135 Ooki 33. 



57 CJS 172 


§ 250 MECHANICS’ LIENS 


Page 828 

Nev—Shemun Gardens Co v Longle>, 491 P2d 48, 
87Nev S38 

Old —McGIiimphy v Jetero Cbnsi Co, Inc, S93 P 2d 
76 

§ 251. Payments to Contractor as 
Affecting Liens of Other 
Persons 

Library References 
Mechanics* Liens e»115 

68 US^acksonv Flohr,CAWuli, 227F2d 607, 
cert den 76 SO 322, 350 US 947, 100 LEd 
826-Stone V Mondie, D C Okl, 157 FSupp 929 
—First Commercial Coip v Fust Nat Bancorpo- 
ratum, Inc, D C Colo, 572 F Supp 1430 
Cal—Rnmak Iron Woris \ Pmdenual Ins Co of 
America. 163 Gal Rptr 869, 104 C A 3d 767 
Ind—^Bennett v Pearson, 218 NE2d 168, 139 Ind 
App 224 

Iowa—^Dei Momes Furnace & Stove Repair Co v 
Leman, 56 NW2d 923, 244 Iowa 316 
Mo —^Herman v Daflln, App, 302 S W 2d 313 
Mont—Monarch Lumber Go v Hajgard, 360 P2d 
794, 139 Mont 105 

Oho-Whitcudes v Mason, 352 N E 2d 648. 47 Ohio 
^ip2d 173, 1 00 3d 260—Reliance Umveisal, 
Inc V Driuth Const Co, 425 N E2d 404, 67 Ohio 
St2dS6,21 003d 36 

Okl —Gmhwny Lumber Co v Lsngsion, 479 P 2d 582 
Tex—Hnyck v Weston Steel Co, 478 SW2d 786 
Tbeoiy nd purpose of liw 
(3) Other sutements 

Cnl—Romik Iron Works v Prudential Ins Co of 
America, 163CalRptr 869, 104CA3d767 
N Y —Eminon Aeoustica] Gontrsctors Gorp v Richlall 
Amoaate^ Inc, 392 NYS2d 1007, 89 Misc2d 
992 

IiLomniui 

(3) Other cases —Follixzi v Thdiodesux. La App, 35 
So 2d 660 l reh den 37 So 2d 62-^aton Ronpe Lumber 
Co y Gurney. App. 173 So 2d 251—Maxwell Hard¬ 
ware ft Lumber Co v Mercer, App, 201 So 2d 660 

Tex —Da-Cd Paint Mfs Co v American Indem Co, 
SI7SW2d270 

Not iM aside as prsfaws c s m baskniptcy 
NY—Beckcnnan v Tmnmolo, 406 NYS2d 398, 63 
AD2d818 

page 829 

69. Ark —Ocnemark v Ed B Mooney, Inc, 237 
SW2d 41, 218 Ark 944—Dencmark v Ed B 
Mooney, Inc. 241 S W2d 717—Wdli v Planten 
Lumber Co. 327 S W2d 1, 230 Ark 570 
Cnl—Romak Iron Works v Prudential Ins Co of 
Amenca, 163CURptr 869, 104CA3d767 
Coun—Rene Dry Wall Co, Inc v Strawberry HiU 
Amocuiea 438 A2d 774, 182 Conn 568 
DC—WashmgtanCoiicieM Sales Carp v MbmsseRe, 
CA.377F2dl37. 126USAppDC 252-Uiiian 
Wesley A M E Zion Charch v Rxler Enterprises, 
lac, App. 369 A 2d 608 

Fla—Folsy Lumber Go v Koester, 61 So2d 634— 
Ridisrd StOR Go v Flonda Bridie ft Iron, Inc, 
Fla„ 77 So 2d 632—Bryan v Owsley Lumber Co, 
App,201So2d 246-CTaiieGo v Finc^ 221 So 2d 
145. mud conf to 222 So2d 36-W W Gay 
Meehaueal Cootnclon, Inc v Case, App, 275 
Sold 570 

Oa—Infiam v BarSdd. 55 SE2d 725, 80 QaApp 
276-Lan|lbrd v Edoioiidaon. 61 SE2d 558, 82 
OnApp 494 Sayc v Athens Luniber Co, 93 
SE2d 806, 94 Ga App 118—Davenport Bros v 
Pepper, 133 SE2d 54, 108 QaApp 372 
lad—ClowCorp v RornTp SchoolO^. 384NEld 
1077, 179 Ind App 125 

La.—MaxweD Hardware ft Lumber Co v Mercer, 
App, 201 So 2d 660 

Md —Hill V Parkway Indus Cmter, 435 A 2d 472, 49 
MdApp 676 


Mich—Knapp Transit Mix Co v Highland Greens, 
Inc. 216NW2d 84. 51 Mich App 719 
Minn —Duluih Lumber and Plywood CO v Delta De- 
velopmeni, Inc, 281 N W 2d 377 
Mbs—CJjS ated m Chancellor v Melvm, 52 So 2d 
360, 366, 211 Miss 590 

N J —Houdaille Const Matensls, Inc \ Amencu Tel 
ft Td Co. 399 A2d 324. 166 NJSuper 172 
N Y —Louis Greenberg, Inc v Pioneer Syndicate, 130 
NYS2d 622, 283 AppDiv 1053, 284 AppDiv 
294—Amencu Blowm- Corp v James Taloott, 
Inc, 194 NYS2d63a 18Miac2d 1031, bIM 203 
NYS2d 1018, 11 AD2d 654, resri and app 
den 206 NYS2d 533, 11 AD2d 928, aflU 219 
NYS2d 263, 10 NY2d 282, 176 NE2d 833— 
FnnL v Bierau, 212 NYS2d 869. 27 Mucld 
701—Drane Lumber Co v TO K Const Co, 331 
NYS2d 678, 39 AD2d 567 
N C —Roberta ft Johnson Lumber Go v Horton. 61 
SE2d 100, 232 NC 419—Oldham ft Worth, Inc 

V Biatton, 139 SE2d 653, 263 NC 307 

Tex —Golemu v Newton, Civ App, 4S8 S W 2d 688 
UUh—Home Elec Corp v RuadU 409 P 2d 388, 17 
Utah 2d 276 

Va-Monk v Walters. 78 S£2d 202, 195 Va 246 
Wtt-State V Wolter. App. 270 NW2d 23a 85 
Wis2d3S3 

Statute makiiis contractor tmitee not hmtad to 

N Y —Waldmu v D A V Plumbing A Heatuig Con- 
tractois, ia2NYS2d787 

Tex —MeCutcheon v Union Mereutile Go, Civ App, 
267 SW2d916,err ref 

Datiei of owner 

N Y —Onondep CommerciBl Dry Wall Corp v Sylvu 
GIm Co, 271 NYS2d 523, 26 AD2d 13a mo¬ 
tion den 231 NE2d 131, 20 NY2d 799, 284 
NYS2d 435. affd 234 NE2d 84a 21 NY2d 
739, 287 NYS2d886 

Borden of proTmg abnnee of good fiutfa 
Cban-Oandh v Levy, Or AD, 276 A2d 912, 6 
ConnCir 507 

Statute remedfal not penal 
Okl—Bohn v Dmne, App, 344 P2d 916 
70. Wu—State v Wolter, App. 270 N W 2d 23a 85 
Wis2d 353 

75. US—US V Joe Murray's Point Lodrant, Inc, 
DCNY, 359 FSupp 335 

Dd -Bedford v Suaex Elec Const Go, 382 A 2d 246 
Ga—Roberts v Gemgia Southern Supply Go, 88 
SE2dS34, 92GaApp 303, transf 86 SE2d 241, 
211 Gt 402 

Acceptance hy contnetor of note and deed of 
trait 

Miss—Fonuberry v Wilson. 158 So 2d 704, 248 Mim 
133 

76 Mui—CJJS diM la CoRugated Induitncs Inc 

V Ghattanooga Glass Co, 317 So 2d 43, 47 

79. US-MuUins v Nofamd Cb. DCGa, 406 
FSupp 206 

Oa-Scott V WiDiama 143 SEJd la HI CaApp 
735 

Where a contractor is under a statu¬ 
tory duty to give the owner a state¬ 
ment of sums due materialmen b^ore 
receiving payment from the owner, the 
failure of the contractor to give such 
notice does not give unpaid material¬ 
men a right of action agamst the own¬ 
er’’® 

79,5. NC—POnidl-Maitm Supply Co v High Pomt 
Motor Lodge, Inc. 173 SE2d 623, 7 NCApp 
701, deemon afld 177 SE2d 392, 277 NC 312 

Pmpoie of atatate 

US—Koppen Co, Inc v Oarlmg ft Langofas, CA 
Mich, 394 F2d 1094 


Mieh —J Altmu Compuies, Inc v Saginaw Plumb¬ 
ing ft Heating Supply Co. 202 NW2d 707, 42 
Mich App 747 

NY—PutnmsCOntracungCorp v Winston Woods At 
Du Hills. Inc, 340 N YS2d 317, 72 Misc2d 987, 
affd 349 NYS2d 632. 43 AD2d 667, liTd 325 
NE2d 169, 36 NY2d 679. 365 NYS2d 853 

Right of fidicontnetor 

NY—Isadorc Rosen ft Sons, Inc v COnfotti ft Eiade; 
Inc. 338 N YS2d 39. 40 AD2d 794 

80 Ga—Whately v Alto Ooq>, 88 SE2d 398, 211 
Oa 718—Sdomon V Robert Spector Lumber Co. 
137SE2d 473. 109 Oa App 801 

Mouey paid lato court 

(2) Other cases 

Tex —^Henderson v Couch, Qv App, 274 S W 2d 844 
Coct of unproToneiiti permitted 
NY—Nortben Structures, Inc v Union Bank, 394 
NYS2d 964, 57 AD2d 36a am on oth grds 
396NYS2d 1021, 38 AD2d 1042 

81 Goim —Flcken v Edward's Inc, 183 A 2d 924, 23 
Conn Sup 378, 1 Conn Or 251—Oandliv Levy, 
Or AD, 276 A 2d 912, 6 Conn Or 307 

DC—Naooiial Bnck ft Supply Go v Baylor, CA, 
299F2d4S4, 112USAppDC 73 
FIs —Gray v L M POno Tde Go, App, 107 So 2d 
621—Nathmu v Cheyey, App, 107 So 2d 782— 
Bahop V James A Knou^ Inc, App, 292 So 2d 
413 

Oa—Whatley v Alto Gorp. 88 SE2d 398, 211 Oa 
718 

NY—Fnnk v Bienu, 212 NYS2d 869, 27 Mue2d 
701 

Ohio—Duml Pamt A Vimiah Co v Anold, 152 
N£2d9. 105 Ohio App 172 
Tex-nJ R Dunaway Rig ft Lumber Co v Bksnig, 
OvApp. 274 SW2d 9a err ref—Hendenon v 
Couch, OvApp. 274 SW2d 844—Marak v Goy- 
en. OvApp. 346 SW2d 926-nm Nat Bank of 
Lubbock v Jenim OvApp, 330 S W2d 32—W 
ft W Floor Covenng Co v Pngect Acceptance 
Co. OvApp, 412 SW2d 379 
Va.—Waterval v Wdliam Doolan Elevator Servme, 
Inc, 181 SE2d 637, 212 Va 114 

page 830 

86. NY—^Northern Struetorcs, Inc v Union bnk, 
394 NYS2d 964, 37 AD2d 36a am on oth 
grds 396 NYS2d 1021, 58 AD2d 1042 

Tex—Stone Ft Nat Bank v Elliott Elec Supply Go. 
Inc, Ov App, 348SW2d 441, err lef norev eu 

87. HI—McCann Gont Speculties Go v Alan 
Const O). 298 NEJd 222, 12 UlAppSd 206 

N J ^amei Faloax Phunbiiig ft Heating GovPa- 
iqiiak^97A2d72a26NJSiiper 285 

90. Cal—Central Indus Eiigineeimg Go, Inc v 
Strauss Const Co, Inc, App, 159 Cal Rptr 364, 
98CA3d460 

Tex—Borden v Thpp, OvApp, 333 SW2d 417 

Lcgd dhUgatiOB of coatractor 

Ky—Blanton v Com, App. 562 S W 2d 90 

91. NY—^Abe Sduld Slone Gorp v Apoetleb 246 
NYS2d44a41 Mse2d732 

92. NY—Wahh v Boulder Apartments, Inc, 191 
NYS2d 303 

94b NY—Maycnniberv Wolfes 171 NYS2d44, 10 
Mm:2d 464—Wahhv Boulder Apartments, Ine, 
191 NYS2d S03-^Abe SchiU Stone Onp v 
Apostle. 246 NYS2d 446, 41 Miac2d732 

page 831 

96. NC—PanwD-Martm Supply Go v High Pomt 
Motor Lodges Inc, 177 SEld 392, 277 NC 312 
2, Conn—Clanelli v Levy, Or AD, 276 A2d912. 6 
GennOr 507 

N J —James Falcone Phmfomg ft Hcabng CovFO- 
s(|UBle,97 A2d72a26NJSuper 285 
9 N Y-Waldmui v D A V Plumbing ft Heatmg 
Gontracton. 102 NYS2d 787 



57 CJS 173 


MECHANICS’ LIENS § 251 

Page 884 


page 832 

II US —Thcnno Tech, Inc v Goodyear Tire and 
Rubber Co, Inc, CATex, 643 F2d 1173 

Ga—Short A Paulk Supply Co v Dykes, 171 SE2d 
782, 120 Ga App 639 

13. US—US V Durham Lumber Co, CANC, 
257 F2d 570, afld 80 SCt 1282, 363 US 522 4 
LEd2d 1371 

Ala —Friday Lumber Co v Johnston, 180 So 2d 259 
278 Ala 661 

Cal —Systems Inv Corp v National Auto ft Cas Ins 
Co, 102 CalRptr 378, 25 CA3d 1057 
G Williams of Dover, Inc v Diamond 
Vinyl, Inc, Super, 430 A 2d 794 
Fla-Carter Sand Co, Inc v Baymeadowa, Inc. App, 
320 So 2d 14—Konaler Steel Co v Partin. 356 
So 2d 264 

III —CapiUl Plumbing ft Heating Supply Co v Snyder. 

275 NE2d 663, 2 lU App3d 660 
Ind—Indianapolu Power ft Light Co v Southeastern 
Supply Go. 257 NE2d 722. 146 Ind App 554 
Iowa—Moffltt Bldg Material Co v US Lumber ft 
Supply Go. 124 N W2d 134, 255 Iowa 765 
Miss —Corrugated Industries, Inc v Chettennnge 
Glass Go, 317 So 2d 43 

NY—Diachman Stiuctuiala, Inc v Anthony Rivara 
Gontraeting Co, Inc, 356 NYS2d 974, 78 
Mwc2d486 

Tex—Donahue v Rattikm Title Co. Civ App. 534 
SW2d 156 

Nodce ifitr nwiiiff of chedc hat prior to 
pOJBCBt 

N C —Pamell-Martin Supply Co v High Pomt Motor 
Lodge. Inc, 173 SE2d 623, 7 NCApp 701, 
decision afld 177 SE2d 392, 277 NC 312 

Nodce not Aown 

Va—Fkklity ft Css Co of New York v First Nat 
Exchange Bank of Virginia, 193 SB 2d 678, 213 
Va 531 

Cal —Flmtkole Co v Presley of Northern California, 1 
Dist, 201 CalRptr 262, lS4CA3d438 
IS. DC—Ritxaiberg V Noland Go, CA, 364 F2d 
667, 124USAppDC 274 

NY—Drane Lumber Go v TOK Const Go. 331 
NYS2d678. 39AD2dS67 

Tex —DarCol Paint Mfk Go v American Indem Go, 
517SW2d270 

Nodce to priae co o ttodor 
Tex —Da-Ool Pamt Mfk Go v American Indem Go, 
S17SW2d270 

IS. Fta-Royal v Oemons. App, 394 So2d 155 
17. NY— DnehinanScmctnialB,Inc v Anthony Ri¬ 
vara Contracting Go. Ine, 356 N YS2d 974, 78 
Miac2d486 

19. No oodee or contioet precludes recovery 

Gal—Boyd ft Loveaee Lumber Co v Modular Marke^ 

ingGoip, 118CklRptr 699, 44 C A 3d 460 

20. Osl—Gordon Bldg Oorp v Gibraltar Sav ft 
Loan Am'n, SS GdRpir 884, 247 CA2d 1 

Dd—Maslen Luniber and Supply Go, Inc v Brown, 
405 A2d 101 

Maas—Superior Olasi Co, Inc v Fkru Bnstol County 
Nat Baiik,394NE2d972,8MaKApp 356,afld, 
Siip.406NE2d672 

23. Ga-HiBv Dealers Supply Go, 120 SE2d 879. 
103 On App 846 B owen v Kiddighter, 183 
SE2d Kk 124GnApp 82 

III—DeerfleU Elec' Go, Inc v Herbert W laager ft 
AsBoaatca,liic. 392 NE2d914,30 111Dec 149. 
74 ID App 3d 380 

Tex—Berger Engmecmig Go v Village Cssuah, Ine, 
CivApp. 376SW2d649 

NMMrilr hr neordi Amttas nd db- 

NY^AndcMini of lUhw 11 NYSld 634. 
AppDiv 944 


24 Neb—Wickes Corp v Fiye. 273 NW2d 663, 
202 Neb 23 

page 833 

25 Fla —Pope v Carter. App, 102 So 2d 658—Bro- 
denck v Overhead Door Co of Fort Lauderdale, 
App, 117 So 2d 240—Mennell v McKinley. 
App, 126 So 2d 902—Dalv Aluminum Products, 
Inc V Stockslager. App, 244 So 2d 528, cert den 
246 So 2d 97 

III -Sanaghan v Uwndale Nat Bank. 232 N E 2d 546, 
90 111 App 2d 254 

NY—Merv Blank, Inc v Dwyer 374 NYS2d 676, 
50 AD2d 563 

Ohn—Ed A McCarthy ft Sons, Inc v Flcmuig, App. 
170NE2d269-^ G UiidLumberCO v Teitel- 
baum, 236 NE2d 531, 14 Ohio St 2d 115 

Statute places burden ou owner and contractor 
Ohio—UNECO^ Inc v Metropolitan Dev Corp, 296 
NE2d702, 34 0hioMiac 58 

Protection of materialmen and snbcontractors 
Ohio—UNECO^ Inc v Metropohtan Dev Corp, 296 
NE2d 702, 34 Ohio Misc 58 
Tex—Texas Crushed Stone Go v National Housuig 
Industries. Ine, Civ App. 562 S W 2d 917 

Verified statement insufficient 
NY—East Coast Wholesalers, Inc v John J Moran 
Co, Inc, 345 NYS2d 115,42 AD2d 605 

26 Fla —Hardee v Ridiardson, 47 So 2d 520—Curtis 
v McCardel.63So2d60-Shawv Del-MarCkb- 
inet Go, 63 So 2d 264—Southern Su|^ Distnbu- 
ton V LansdeU. Fla, 76 So 2d 266—Broderick v 
Overhead Door Co of Fort Lauderdale, App, 117 
So2d240-nAdainsv McDonald, App, 356 So 2d 
864 

lU-Barr ft Collins v Saden. 120 NE2d 380^ 3 U1 
App2d 115 

Mich—Knapp Transit Mix Co v Highland Greens, 
Iiic,216NW2d84,51 Mich App 719 
Ohn—Quality Heating Supply Go v Buckeye Loan ft 
Bldg Go, 148 NE2d 88.105 Ohn App 369—Ed 
A McGarthy ft Sons, Inc v Fleming, app, 170 
NE 2d 269-Berea Block ft Supply Go v Bodges, 
App. 178NE2d 844-nJ O Lmid Lumber Co v 
Teiielbauin, 236 NE2d 531, 14 Ohio St2d 115 

Snb-suboontractor 

US—US Fidelity ft Guar Go v SidweU, CAOkl. 
S2SF2d472 

Fla—Richard Sion Go v Flondn Bridge ft Iron, Inc, 
77 So 2d 632 

Fnyment it penl 

(1) Fla—All State Pipe Supfdy Go v McNair, 89 
So 2d 774—Southern Gulf Utibtiea. Inc v United Ben 
Fire Ins Go, App, 179 So2d 618 
III—Fked C Kramer Co v U Salle Nat Bank, 184 
NE2d 739, 36 ID App 2d 406 

27. Ill—Fired C Kramer Go v La Salle Nat Bank, 
184 N E 2d 739, 36 ID App 2d 406 

28. Fla—Orange Phinibiiig ft Heaung Co v Wolfe, 
89 So2d 671-^U State Pipe Supply CD v 
McNair, 89 So 2d 774—Stone Arts, Inc v Dwyer, 
App, 99 So 2d 880 

30. Ohio-BAM Inc v McDonald, 214 NE2d 
267, 5 Ohio App 2d 166 

Okl —Gashway Lumber Co v Langston. 479 P 2d 582 

Statutory provision requiring the 
prmcipa] contractor to notify the own¬ 
er of his intention to dispute claims 
requires stnet compliance m order to 
preserve his defense.”’ 

30,5. Notiee held not wtthln pnucribud period 
Ohio—Inter-City Equipment Corp v Mnrdiginn, 182 
N E 2d 873, 114 Ohm App 401 

Strictly coistmed 

N J —HoodaiDe Gonat Materials, Ine v American Tel 
ft Td Cd, 399 A2d 324, 166 NJSuper 172 
Ohio—InterOty Equipment Corp v Mardigun, 182 
NE2d 873, 114 Ohm App 401 


31 Fla—Pope v Carter, App, 102 So2d 658— 
Townsend v Giles, App, 133 So 2d 451—Sten- 
holm V CalbecL, App. 265 So 2d 531 

Ohio—J G Laud Lumber Co v Tatelbauin, 236 
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43,119CA3d374 

Right not fbond 

NC—Gokerv Stevens, 258 SE 2d 794, 43 N C App 
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FSupp 274 

N Y —American Blower Oorp v James Tfeloott, Inc. 
194 NYS2d 63(k 18 Miac2d 1031, afld 203 
NYS2d 1018, 11 AD2d 654, reaig and app 
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U S —Jos L Muscarelle, Inc v Ontral Iron Mfg Co, 
CANJ.379 F2d715 

Distnbotion on pro reta baas proper 
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Ins CO, 187 A2d 799, 104 NH 398 
NM-8kidinoie v Eby, 262 P2d 370. 37 NM 669 
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91 Tex—CJ.S atad m Henderson v Coudi, Qv 
App, 274 SW 2d 844, 833 

Tide to retained ftmd remnine in owoar for 
benefit of lienors 

US—Youngstown Sheet ft Tube Co v Pattersoo-Em- 
eison-Comitock of Ind. DCInd, 227 FSupp 
208 

Grantion of tniet ftud by a m efmction loan 
aptement 

Gd—Miller v Mountam View Sav ft Loan Am’n, 48 
CdRptr 278, 238 C A 2d 644 
93. Tex—CJS eitad m Henderson v Couch, rapes, 
n 91 

95 Righto under conatnedon loan agreement 

Cd —Miller v Monntam View Stv ft Loan A«1i. 48 
CdRptr 278, 238 C A 2d 644 

§ 256. Bonds or Undertakings is 
General 

Library References 
Mechanics’ liens «»229, 813 

Pi8e838 

13 US —Thermo Tech, Inc v Goodyear Tire and 
Rubber Co. Inc. CATex. 643 F2d 1173 
Ffai—Ginn ft Hunt, Inc v Hughes Supply, Inc, App, 
333 So 2d 842 

14w US—Thermo Tech, Inc v Goodyear The and 
Rubber Co, Inc, CATex, 643 F2d 1173 
Fla^Amencan Fkrc ft On Co v Martm Marietta 
Gorp, App, 171 So 2d 433 
NH—Rivwr Gdlege v St Paul Fhe ft Marine lea 
Go, 187 A2d 799. 104 NH 398 
NY-Sdmudtv Duggan, 198NYS2d98,10AD2d 
797 

Utah—Crane Go v Utah Motor Park. Ine, 333 P 2d 
837, 8 Utah 2d 413 

Application of particnlar itotiito 

(Z)Othff emm 

NY—Garden Qty Rating ft Ml^ Co v Rois-Sig- 
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17. 21 Uuh 2d 43 

page 839 

17. U S —Continental Cu Co v Auoaated Pipe & 
Supply Co, C AU, 447 F2d 1041 

Utah—Roberta Inv Co v Gibbom & Reed Concrete 
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207 Oa 488, eonf to 62 SE2d 397, 82 GaApp 
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Propeitiei, Inc. 177 NYS2d 358, 13 Miac2d 
577. Bin 185NYS2d 238, 7 AD2d 1020 
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Mas—Hanulton Bros Go v Baxter. 193 So 333, 188 
Miss 610 

27. Cal —Patten-Bluin Lundier Go v Fhmcia, 333 
P2d 253, 166CA2d 196 
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P2d938. 153 Colo 109 
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31. Oolo—Butow V Ward Teny ft Co. 396 P 2d 232, 
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Ammiiuti. 18 D ft C2d 306, 22 Fhy LJ 24, afid 
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Invalid lien not wamntfaig dwmnwl 
Or—Ward v Town Tavern. 228 P 2d 216, 191 Or 1, 
42 ALR2d 662 
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N y —Lehmann v Kingston Plaza, Inc, 232 NY S 2d 
964, 44 Muc 2d 63 

Waiw and release of ben 

111—G Chicoine Contracton, Inc v John Marahall 
Bldg Corp, 222 NE2d 712, 77 lllApp2d 437 

Dismissal not warranted 
Kan —Abbott Const, Inc v Abilene Motors, Inc, 461 
P2d 793, 204 Kan 333 

Mo—Dnllmg Service Co v Babbler, 484 SW2d 1 
38 Gsl—Fontana Paving, Inc v Knechi, Gammon ft 
Tait Aisociatet. Inc, 48 Cal Rptr 199,238 C A 2d 
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Reopening case 

Or—Smith v De Knay, 342 P2d 784. 217 Or 436 
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NY—Lehmann V Kingston Plaxi, Ine. 252 NYS2d 
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47 Pa—A ft C Const Go v Maloof, 17 Monroe 
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NYS2d 419, 17 Miac2d 710 
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Okl—Brown v Magen, 359 P2d 321 
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AltcnittiTe allegitioiis 

Cal —Norman v Bemey. 45 Cal Rptr 467, 235 C A 2d 
424 

Pleading performanoe of condition precedent 
N y —Allis-Chalmeis Mfg Co v Malan Const Coip, 
282 N E 2d 600, 30 N Y 2d 225. 331 N Y S 2d 636 
80 Cal —ClemenK v T R Bechtel Co. 273 P 2d 5, 
43C2d227 

Fla—Mennell v McKinley, App, 126 So 2d 902 
Ind—Indianapolis Power ft Light Co v Southeastern 
Supply Co, 257 NE2d 722, 146 Ind App 354 
Kan—dark Lumber Co v Pasaig, 339 P2d 28a 184 
Kan 667-Jones v Luitig, 341 P 2d 1018, 185 
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Or-Anderaon v Oiamblias, 262 P2d 298. 199 Or 
400 

Plendlngi held imifllcient 
Ala-Dnnkaid v Hall, 47 So 2d 213, 254 Ala 105 
Fla—Flonda Steel Supply Corp v Gaipenter, 66 So 2d 
476—Brown v Fust Federal Sav ft Loan Ass'n of 
New Smyrna, App, 160 So 2d 556—Loving v 
Vieeelli, App, 164 So 2d 560 
Ga—J M Welb Supply Co v Shiels. 121 SE2d 36, 
103 GaApp 822-Jordan Co v Adkins. 123 
SE2d 731, 105 OaApp 157-Chuse v Roawdl 
Bank, 137 SE2d 86, 109 OaApp 647 
Ind-Kolan v Culveybouae^ 245 NE2d 683. 144 Ind 
App 249 

U—Holahan v Phillipa, App. 145 So 2d 35 
N Y —237 Const Coip v St Stanislaus Roman Catho¬ 
lic Church m Borough of Queens. 219 N YS2d 
312, 30 Misc2d 567 

NC-8iiflblk Lumber Co v White, 182SE2d215,12 
NCApp 27 

Pa—Foganai v Auto Acceptance, Inc, 30 LdiLJ 
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Oa-Jordan Co v Adkins, 123 SE2d 731, 105 Oa 
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81. Ala—Floyd v Rambo, 33 So 2d 36a 250 Ala 
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Fla.—Temples v Florida Indus Const Oo, Inc, App, 
310 So 2d 326 

Oa—Mullinax v Gilbreath, 86 S E 2d 347, 91 Ga App 
Sll-Levm v 0*Nedl Mfg Co, 99 S E2d 343, 96 
GaApp 43-Wilaonv Hams, I30SE2d612, 107 
GaApp 509—Scott v Williams, 143 SE2d 16, 
111 GaApp 735—Dye v Turner Concrete, Inc, 
166 S E 2d 773, 119 GaApp 78-Centeniiial Equi- 
tica Corp V HoUia, 207 S E2d 573, 132 Ga ^ 
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Tnn —Provuioe v MitcheD, 312 S W2d 861, 44 Tenn 
App 115 
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(1) Mo—Ladue Contiactmg Co v Land Devdop- 
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42 So 2d 452,252 AU 657-Boiiiier v Barber, 97 So 2d 
793, 266 Ala 624—Bice v R L. Bams Buildera, Ine, 
115So2d468.269AU 662-Val Monte Shores, Ine v 
Maytaen, 137 So2d 774, 273 Ala 202—Stouditon v 
cole Supply Co, 141 So 2d 173, 273 Ala 383-Aiider- 
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Sted Service, Inc i Northern Financial Corp, 314 
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179 Kan 760 
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718, 66 Nev 360 
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91 5. Mo—Ladue Contracting Co v Land Devdop- 
ment Co, App. 337 SW2d 578 
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Ala 514 
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Inc, 276 A 2d 267 

Fla—Lehigh Structural Sted Co v Joseph Langner 
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173, 273 Ala 383 

7. Pirticiilar deicriptioii held wflloeat 
(2) Va—Knight v Ferrante. 117 SE2d 283, 202 Va 
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19, NY—EUn Chmgos Const Corp v Csrhon 
Pfopemei. Ine, 177 NYS2d 358, 13 Miic2d 
577, afM 18SNYS2d238.7 AD2dl020 

Allegrttom held infflaent 
(4) Neb —May Phimbug Co v Shaver, 153 N W 2d 
911, 182 Neb 251 

AUcgMioiis held mrafnaent 
(4) Oa—Fowler v Rozbwo Homes, Inc, 107 SE2d 
285, 98 GaApp 829 
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20. Va—Blanton v Owen. 122 SE 2d 65a 203 Va 
73 

21 Colo—Trustees of Carpenters and Millwrighti 
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muuum. Ltd, 535 P2d 259, 36 GdoApp 133 
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Fla—Peterson v Petersen, 67 So 2d 682 
Ctmphunt nlBdeiit 
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304So2d 12. S3 Ala App 669 
Oa—Centennial Equities C^ v Holln, 207 SE2d 
573, 132 GaApp 44 


22. NY—Herbert O Mamn, Inc v Alperstein, 99 
NYS2d 940. 277 AppDiv 990 
Or-CuNer v Rendahl, 318 P2d 275, 211 Or 682 
Va—Kmght v Ferrante^ 117 SE2d 283, 202 Va 243 
Complaint hdd nifllcient 
NY—Gilh^ Const Corp v 104 Mac Realty, Inc, 
231 N YS2d 14a 34 Misc2d 1070 
25 Ala—Wade v Glencoe Lumber Co. 103 So 2d 
73a 267 Ala 530 
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27. Ala—Tucker v TmssviUe Oonvakaoent Home, 
Inc. 267 So 2d 438, 289 Ala 366 

Complamt held enfllcieiit 
Ala—Nelson Weaver Moctg Co v Dover Etevator 
Cb, 216So2d 716. 283 Ala 324 

28. Ala—Guaranty Pest Control. Inc v Commercial 
Inv ft Devdopment Corp, 264 So 2d 163, 288 
Ala. 604 

31 Ga—Lumber Fabncaton, Inc v Oiegoiy, 99 
SE2d 145, 213 Ga 356 Wold v Northcutt, 130 
SE2d 257. 107 OaApp 365 

lU—Shaffer v Cnllerton Coip, 141 NE2d 77, 13 
HI App 2d 72 

32 Dd—Erect-Rite Const Go v DeChdlit, Super, 
193 A 2d 545, 6 Storey 423 

Ga—ManhaU v Peacock, 55 SE2d 354, 205 Oa 
89l^Athens Elec Supply Go v Ddta Oil, Inc, 
114 SE 2d 289, 101 GaApp SIS 
34 Oa.—Alliens Elec Supply Co v Delta Oil, be, 
114 SE 2d 289, 101 GaApp SIS 
36. Fla —Barton v Horwick, Fla, 78 So 2d S69 
38. Pteadmg held nfllcient 
Mo —E C Robmion LunAer Go v Lowrey, App, 276 
SW2d 636 

39 Ak-Buige v Morgan, 59 So2d 79S, 257 Ala. 
558—Ndion Weaver Moctg Go v Dover Ekvar 
lorQ>.216So2d 716.283 Ak 324—Romv Top 
CBtfish. Inc, 262 So 2d 76a 288 Ala 514 
Ark—Myers V Mqoia, 413 SW2d 661,242 Ark 326 
Iowa—Tag and Johnson v Spedmon, 153 N W 2d 818, 
261 Iowa 210 

N Y—American Cement Corp v Dunetz Bros, Inc, 
263 NYS2d 119, 47Misc2d 747 
Va—Knight v Femnte, 117 SE2d 283, 202 Va 243 
AUegBtHuig held unflldcnt 
(2) Other allegations 

Ala—Brown v Oldham, 81 So 2d 331, 263 Ak 76 
Oa—Wold V Northcutt. 130 SE2d 257, 107 GaApp 
365—Dnwdy v MeVeyh, 138 SE2d 477, 110 
Ga App 329—Reynoldi v Magbee Brea Lumber 
ft Supply Co, 162 SE2d 327, 224 Ga 379, conf 
to 162 SE 2d 737. 118 GaApp 163 
Ky —Tti-State Plumbmg ft Heatuig Coip v JoaBelson, 
272SW2d4S8 

N Y —JeiM T Davis ft Son, Ine v Ttvdve Linden 
Coip, 183NYS2d 108, 17Miac2d 199 
Qnl modiflcition Ihr extras 
Fk —Vitra-Spny of Fk, Inc v Onmenide, App, 144 
So 2d 533 

page 937 

46. Held muieceaisiy 

Ak—Brown v Oldham, 81 So 2d 331, 263 Ak 76— 
Robv Top Catfish, Inc, 262 So 2d 76a 288 Ak. 
514 

47. Kan—Baiky v Norton, 283 P2d 40a 178 Kan 
104 
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57. Or—Anderaon v Chambhia. 262 P 2d 298, 199 
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73. Ayensent of contnet not reqidred 
Ga.-HiU V Dealen Supply Go, 120 SE2d 879, 103 
GaApp 846 

76. Ak—Stoughton v Gok Supjdy Go, 141 So2d 
173, 273 Ak 383 
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78. Fla—Roberts V Lesser, 96 So 2d 222 
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85. Del -Harrogate Const Co v Joseph Haas Go, 
Super. 2S0 A2d 376 

Qa-Pickaid v Gregory, 76 SE2d 860, 88 GaApp 
475 

Me—Pendleton v Said, 297 A 2d 889, 62 A LR 3d 
277 

85. Ark —Phelps-Powell Bldg Supply Go v Silver 
Dollar Homes, Inc, 407 SW2d 925, 241 Ark 
425 

Oa—Pickaid v Gregory, supra, n 85 

89. Or—Anderson v ChamUiss. 262 P2d 298, 199 
Or 400 

AUegstioiii held sufliaeDt 
(3) N Y —GiUigan Const Coip v 104 Mac Realty, 
Inc, 231 NYS2d 140.34Misc2d 1070 
Or—HiUv OA WDevelopmentCorp. 363P2d 763. 
228 Or 93—Maths v Thundeibird Village, Inc, 
389 P2d 343, 236 Or 425 

90. Or —Anderson v Chambliss, supra, n 89 
92. Allesstioii held insofllaent 

Or—Anderson v Chambliss, supra, n 89 
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2. Del —McHugh Elec Co v Heasler Realty A De¬ 
velopment Go. 129 A 2d 654, 11 Terry 296-Har^ 
lOgM Const Go V Joseph Haas Go, Super, 230 
A 2d 376 

Fh —Moma A Esher, Inc v (Xympia Enterpnaes, Inc, 
App. 200 Sold 579 
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12. N H —Solmiea oTNeur England, Inc v Verreault, 
332 A2d 179, 115 NH 4 

A subcontractor is bound by the alle¬ 
gations ui its bill, including tbe dlegsr 
tions as to the form of the statement 
of the account ' 

13iL Maas-Valentme Lumber A Supply Co v Thi- 
beault, 130 N Eld 868, 333 Mass 352 
14w NY—R E Cnst.Inc V Lasker-OoMinanGorp, 
203 N Y S 2d 493, 27 Mkc 2d 552 

19. A l lega ti o n of awNuit of contract pnee not 

-■— -n 

Ga-Hill V Deakn Supply Co, 120 SE2d 879, 103 
Ga.App 846 

2L Va^-Blanlon v Oiren, 122 SE2d 650^ 203 Va 
73 
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30l Minn —Mumeaoia Home Rdwikfang A Rqioir 
Gb V Knuhk. 67 NW2d 673, 243 Minn 312 
3L NY—Redderborg v Billiid, 86 NYS2d 413 
35. NY—Reddefboegv Bdlaid, luprs, n 31 

37. Mun-Minnesota Home Rdniilding A Repair 
Go V Kiauhk, supra, n 30 

38. DeL—Ramsay v Ddabotmo, Super, 347 A2d 
659 

39. Dd —Ddnca v Maitelli, Super, 200 A 2d 825, 7 
8101^399 

CkoiiclalH 

Mne-Omtuaital Gmndty Go v Crook, 128 So 574, 
157 Mn 518,72 A LR 186 
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4L Aanniaient of hfll of parbciiln 
Dd-Delncav Mutelh, Super. 200 A 2d 825, 7 Sto¬ 
ny 399 

SSL Ala^-Oiay v McKulcy. 43 So2d 421, 34 Ala 
App 63a cert den 43 So 2d 424, 253 Ala 199- 
McOesk^v Fliiii9,I30So2dl83.272Ab 194 
Dal—HanogMeComt Go v Joseph Haas Go. Super, 
250A2d376 


Ind —Indianapolis Power A Lght Go v Southeastern 
Supply Co. 257 NE2d 722, 146 Ind App 554 
Kan —Clark Lumber Co v Passig, 339 P 2d 28a 184 
Kan 667 

Mich—Beck v Delta Recreation Corp, 140 NW2d 
764. 2 Mich App 518 

Statement! ai to nbcontracton and employees 
Fla—Davis Engineering, bic v Puicel, App, 202 
So 2d 827 
(2) Other cases 

Fla—^Barton v Horwick. 78 So 2d 569—Stem v Per- 
ma-Streas, Inc, App, 134 So 2d S09^Brown v 
First Federal Sav A Loan Aas'n of New Smyrna, 
App. 160 So 2d 556 
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56 Allegations held snfflcient 
Md —Parkway Estates, Inc v Bumhsm, 122 A 2d 326, 
210 Md 64 

Tex —Yeager Elec A Plumbing, bic v Ingleaide Cbve 
Lumber A Builders, Inc, CvApp, 526 SW2d 
738 

58. Ga —Latham Phirhbing A Heating Co v Ledbet¬ 
ter Trucks, Inc. 99 S E 2d 543. 96 Ga App 219 

59. Ala —Skelton v Seale Lumber Co, 69 So 2d 288, 
260 AU 179 

50. Ala —Skelton v Seale Lumber CO, supra, n 60 
Averments held iasafflcient 

Oa—King V Rutledge, 65 SE2d 801, 208 Oa 172 

51. Where noncompliance is shown, etc 

Ga—danse v Roswell Bank, 137 SE2d BA 109 Oa 

App 647 

52. GU —Wand Corp v San Gibnel Valley Lumber 
Go.46aiRptr 486, 236CAZd 855 
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59. Ga—Mullinax v Gilbreath, 86 SE2d 347, 91 
GaApp 511 

71. Notice ss part of pleading 
Ill—Biggi V Plebanek, 99 NE2d 363, 343 III App 
46a trensT 95 NE2d 87a 407 III 562. cert den 
72 set 647, 343 US 912,96LEd 1328 
75. Ala—Wade v Glencoe Lumber Co, 103 So 2d 
730, 267 Ala 530 

§ 295. — Purpose of Suit 
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85. Ga—Maxwdl v Summerville Lumber Co, 74 
SE2d 111, 87 GaApp 405 
Ind —Indianapolis Power A Ught Co v Southeastern 
Supply Co, 257 NE2d 722, 146 Ind App 554 
NY-Onndview Const Go v Lepore, 163 NYS2d 
263, 4 Misc2d BlA revd on oth grds 168 NY 
S2d 209, 4 AD2d 96a epp dism 173NYS2d 
13,4NY2d 775, 149NE2d319, afld 183 NY 
S2d79, 5NY2d897, 156NE2d710 
Ps—Gloie V Ccrianan, 23 Lehigji Co LegJ 187 

§ 296. —— Status of Claimant 

91. Fulure to plead iKene at tune canae of 
action arooe hdd fhilnro to atnte caoae of 
action 

N M —Martinex v Research Park, Inc, 410 P 2d 20a 
75 NM 672 

§ 297. — Anticipating Defense 

92, Tex—Valley Ready-Mix Ooncrete Co of McAl¬ 
len V Valley State Bank, Civ App, 227 SW2d 
231 
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3. Mus —Evans v Central Servioe A Supply Co, 226 
So 2d 616 overruling Hureey v Hiisra and Poo- 
ley, 45 Mias 133, and Federal Land Bank of New 
Orleans v Thames Lumber A Supply Company, 
160 Miss 335, 134 So 154 

§ 299. -Verification 

Library References 
Modem Legal Forms Gh 4, Affi¬ 
davits 
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10 Pa—Larson Const Go v Donaldson's Crass- 
Foids, Inc, 44 Wash Co 196 
11. Minn —G C Kofalmier, Inc v Albin, 101 
NW2d909, 257 Mmn 436 
SC—Wood V Haidy, 110 SE2d 157, 235 SC 131 
Extennoa of credit 

Cal—Richards v Hillside Development Co, 2 Gal 
Rptr 693, 177 C A 2d 776 

Complumce Aowa 

Fla—Walter Harvey Coip v Cohen-Ager, Inc, App, 
317 So 2d 775 

§ 300. Plea, Answer, or Affidavit of 
Defense 

13 Mni—Enterpnae Plumbing Co v Bailey Mortg 
Co. 209 Sold 825 

Nev —Fluher Bros, Inc v Haiiah Really Co, 545 P 2d 
203, 92 Nev 65 

Pa-<jnbie v Dombnuki, 34 Wot CO 307 

14 Dd —W D Haddock Const Co v D H Orei^ 
myer Co, Super, 256 A 2d 760—PettinaiD Coust 
Co V Rago, Super, 269 A 2d 250 

A counteraffidavit by the owner may 
be filed at any tune before sale of the 
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143 Ga—Bowman v Quick. 126 SL2d S3a 106 
GaApp 213 

17. Pa—Ash V Krxywicki, 80 Pa Dial A Co 225,42 
LuzLegReg 31—McCarthy v Reese, 215 A2d 
257, 419 Pa 489 

18. Pa—W-B Bldg Supply Go v Omko. 54 LuxL 
Reg 275 

19 Tkme tor fDmg 

(3) Other mstanoes 

Mo—Boyer Lumber Inc v Blair, App, 510 SW2d 
738 

20. Pe—Ridpath and Potter Go v Edwards, 4 
Chest Co 146—Mam Line Gonst Oo v Maudes, 
Inc, 8 Cheat 42 f—V aughn v Roulm, 52 Sch LR 
153—Hoffman Lumber Co v Geeicy, 35 D A 
C2d20a 12 Chert 375 

20. Motion unproper to niwmattcn of avod- 
mca dndiiirga or wmvec 
Colo—Markoff V Barenboi, 368 P2d 964, 149 Colo 
311 

§ 301. — Form and Sufficiency 
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31. Colo—Kalamath Inv Go v Asphalt Paving Go. 

384 P 2d 938, 153 Cblo 109 
Nev—Oose v labdl Const Go. 471 P 2d 257, 86 Nev 
524 

NC-CJS. eited ii Midmd Flynn Mfk Go v J L 
GoeConst Oo. 131 SE2d487.489.259 NC 649 
Ga—Bowman V Quick, 126 SE2d 53a 106 Ga App 
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PS—St Clair V Dmmm, 80 Pa Dirt A Go TU 23 
NorthumbLegJ 181—Eidienlaub v Casmur Ina- 
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Kan—Sutherlud Lumber Go v Due, S12 P2d S2S, 
212 Kan 638 

Ky —H«ynie v Benton. 238 S W 2d 488 
Me—ManhaU v Mathieu, 37 A 2d 400 l 143 Me 167 
Mo-Hertel Elec Go v Gabnel, App, 292 SW2d 
93—Bremer v Mohr. App. 478 S W 2d 14 
Ndb—LoAolm v StoUenbeit. 133 NW2d 387, 178 
Neb 318 

4C. Ark—Bufka v Sum. 321 SW2d 767, 230 Ark 
170 

Ind—Bennett v Pennon. 218 NE2d 168, 139 Ind 
App 224 

Mna.-Hanullon Brae Go v Baxter, 193 So 333, 188 
Mw 610—BiDupa v Becker's Welding ft Machme 
Go. 189 So 326^ 186 Mns 41 
MontF-Leigland v McOaffick. 338 P2d 1037, 133 
Mont 188 

Tea—Hill v The Praetonani, GivApp, 219 SW2d 
364^ err ref DO rev err—Stone v Pitts. Qv App, 
389SW2d601 

No^fondw of McefMoy putlei 
Dl—Horn V Whiter 278 N E 2d 197, 3 Ill App 3d 339 
47. Ala —Hufltaian-East Development Gorp v Sum¬ 
mers Elec Supply Go, 263 Sold 677, 288 Ala 
379 

Va.—Kni^ V Fenanie^ 117 S E 2d 283, 202 Va 243 
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S5. Gal—Blakamoie Equipment Go v Brsddoek, Lo¬ 
gin and Vall^, 74 Gal Rptr 484, 269 G A 2d 12 
60. Afk —GJ S. eked in Oillison Discount Buildmg 
Materials, Ine v Talbot, 488 S W 2d 317, 321, 233 
Ark 696 
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70. VS—York Goip v Brock. CAFla, 403 F2d 
759 

Flxr—Nathman v Ghiycy, App, 107 So 2d 782—Leedy 
V Pint Federal Sav A Loan Asi'n of Goooa, App, 
14ZSo2d99 

BL—Moser Lumber. Inc v Morgan, 243 NE2d 310, 
106 ni App 2d 339 

Ix-Bemard Lumber Go v Sayre, 87 So 2d 713, 230 
La. 17—Hatbednirg Mfg Go v Pepe. App, 140 
So2d 449—Long Leaf Lumber, Inc v Svoloi, 
App.238 So2d 121 

Ndi-Stohedbai v Gafirey, 141 NW2d 438, 180 
Neb 113 

7L Ind—Kidd Bras Lumber Go v Tonnn, 149 
NE2d 828, 128 Ind App 439 
Me-^Andrcv v Dubean, 146 A 2d 761, 134 Me 234 
AficL- Skyhook Dft-Slab Gorp v Huron Towers, Inc, 
118 NW2d 961, 369 Mich 36 
NMr-niMher Lumber Go v Spnnger. 423 P2d 878, 
77NM 449 

7X US— la re Rtame, DCGolo, 213 FSupp 327 
Colo—American Facton Associates, Ltd v TInangle 
Hemiqg ft Sheet Metal Gto, 303 P2d 163, 31 
GoloApp 240 

Lar-Jim Waller Gorp v Emanuel, ^ip, 274 So 2d 
867 

NM-HueherLiimber Co v Springer, 423 P 2d 878, 
77NM 449 

NC—WDaonElec Co v Robmaon, 189 S E2d 738.13 
NCApp 201 

Ohm SeyboM v Pttz, 136 NE2d 666,101 Ohio App 
316 

73. US—b re Rhme, DCGolo, 213 FSupp 527 
Ak-Howdl V. HaOctt Mfk Co, 178 So2d 97, 278 
Ala, 316—Marhaon Highlands Development Co v 
Han, 216 So2d 724, 283 Ala 333 
Ce l — O o n sohdaied Elec Dntnbuton, Inc v Kukham, 
Chaon ft Kukham, Inc. 93 Cal Rptr 673, 18 
CAJdS4 

L fc M oore Steel Inc v S ncc ei awn of Wright, App. 
79So2d 118 

Me.—E A Thompson Lamber Co v Heald. 170 A 2d 
136^ 137 Me 78 
Neb—Lofliolm v Stoheaberg, 
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Wash—Hvak Lumber ft MiUwork v Cisiell. 244 P2d 
233, 40 Wash 2d 484 

74. Ga -Athens Elec Supply Co v Delta Oil, Inc, 
114 SE2d 289, 101 GaApp SIS 
75 Ala —Southern Saih of Huntsville. Inc v Jean, 
233 So 2d 842, 283 Ala 70S 
Ga—Horne-Wilson, Inc v Smith, 137 SE2d 336, 109 
GaApp 676—Butler v Garrison, 182 SE2d 183, 
123 GaApp 643—CJS ated in Bankston v 
Smith, 222 S E 2d 373. 376, 236 Ga 92. on remand 
223 SE2d 709, 138 GaApp 39 
Kan —Seyb-Tucker Lumbc ft Implement Co v Hart¬ 
ley. 413 P 2d 217, 197 Kan 38 
Lt —R F Mmtayer Lumber Go v Tcssner, Aiqi, 101 
So 2d 238—Sundbery's, Ine v Price, App, 117 
So 2d 328—Long L^ Lumber, Inc v Svoloa, 
App. 238 So 2d 121 

Md —District Heights Apartments, Section D-E v No¬ 
land Go, supra, n 42 

N M —Panhandle Pipe ft Steel, Inc v Jesko, 4S7 P 2d 
70S. 80 N M 437—Fitzf^d v Bludier Lumber 
Co. 481 P2d 100, 82 NM 312 
Pa—Green Hills Lumber Co v Williams, 198 A 2d 
633. 203 Pa Super 3 

Va —C J S cited m Thomas Somerville Co v Broyhill, 
103 S E 2d 824, 828. 200 Va 338 
76. US—Continental Gas Go v Aaaoaated Pipe ft 
Supply Co, DCLa, 310 FSupp 1207, afM m 
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on oth grdi. CA.447F2d 1041 
Kan —Seyb-Tucker Lumber ft Implement Co v Hart¬ 
ley, 413 P 2d 217, 197 Kan 38 
La —^Romero ft Sons Lumber Co v Babmeaiu, App, 
131 So 2d 714 

Pa—Green Hills Lumber Co v Williams 32 D ft 
C2d 739, 111 PLJ 442. afid 198 A2d 633, 203 
PaSiqier 3 

77 Ga—CJS ated in Bankston v Smidi. 222 
SE2d 373, 376, 236 Ga 92. on remand 223 
SE2d 709, 138GaApp 39 
III—Moaer Lumber, Inc v Morgan, 243 NE2d 310, 
106 ni App 2d 339 

La.—Louisiaiia Lumber Supply Co v Reevci, App, S3 
So 2d 64—^Laney Co v Airfane ApartmeniB, Inc. 
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Lumber Co v Libeito, App, 162 So 2d 800—Long 
Leaf Lumber, Inc v Svol^ App, 238 So 2d 121— 
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App, 261 So 2d 247 

Pa—Greco Hilla Lumber Go v WiUiams, 198 A 2d 
633, 203 Pa Super 3 

Wuh —Willett V Davis, 193 P 2d 321,30 Wash 2d 622 
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80J. Colo—Rnt Nat Bank m Fort Colhns v Sam 
Mcanre ft Son, Inc, 431 P2d 46a 163 Colo 473 
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163NW2d 303.282 Mma 124 
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Ga—Jackson'S Mill ft Lumber Co v Holliday. 134 
SE2d 563, 108 GaApp 663 
83. Iowa—iA and R Concrete ft Const Co v Bnk- 
low, 103 N W 2d 89. 251 Iowa 1067—Carlson v 
Maughmer, 168 N W 2d 802—Denniston ft Par- 
tndge Co v Mingus, 179 NW 2d 748 
Minn—Anderson v Harnson, 160 NW2d 560, 281 
Mmn 95—Hughes v Monnahan, 165 N W 2d 231, 
282 Mmn 407 

Neb-Kodgenv Jorgensen. 67 NW2d77a 159 Nd) 
485 

Okl-^Acme Glass Co v Owens. 232 P2d 624, 204 
Okl 601 

Pa.—McNedly v Silvis, 31 West Go 105 
Wis—FbOerton Lumber Co v Korth, 127 NW2d 1, 
23 Wis2d 253 
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96. Mmn —Anderson v Harnson. 160 N W 2d S6a 
281 Mmn 93 

98. Actual knowledge required 
Mmn—Anderson v Hsmson, 160 NW2d S6a 281 
Mmn 93 overruling contrary inference of Siravs v 
Steckbauer. 136 Mmn 69, 161 NW 239 
3. NM-Petrakiiv Kreinow,213P2d220,S4NM 
39 

5. lowa-CJS ated n Huffman v Hill, 65 NW 2d 
203, 206, 243 Iowa 935—CJ S eked m Pdennan 
V Hardenbergh. 97 NW 2d 132, 133, 230 Iowa 
931—CJS ated m Famngton v Fieeman, 99 
N W 2d 388, 391, 231 Iowa 18—C J S cited u A 
and R Concrete and Const Co v Braklow, 103 
NW2d 89, 91, 251 Iowa 1067-Kaltoft v Niel¬ 
sen. 106 N W 2d 397, 232 Iowa 249 
Mo—Honig Cons Co v Szombathy, 343 SW2d 111 
NY-JohnH Reetz.Ine v Staekler,201 NYS2d34. 
24Miac2d291 

Tex—Tucker v Northeutt, Qv App. 248 SW2d 730 
Vt —Vermont Structural Steel Gorp v Bnckman, 300 
A 2d 629. 131 Vt 144 

Actaal improf ement of yalne of properly by 
work and labor need not be prosed 
Wyo—United Pne Ins Go v Martin ft Luther Gener¬ 
al Contractors, Inc. 433 P 2d 664 

pnge 966 

9 Asa —Wahl v Southwest Sav ft Loan Aai'n, 467 
P2d 93a 12 AtuApp 9a 32 ALR3d 779. 
decision vse in part on oth grdi 476 P 2d 836, 
106 Aru 381 

12. U-Jefler'sTnistv Justice. App. 253 So 2d 234 

13. Anz—Wahl v Southwert Sav ft Loan Aai'n. 467 
P2d 93a 12 Anz App 9a 32 A LR 3d 779, 
deoaon vac m part on oth grds, 476 P 2d 836, 
106 Aru 381 

Ark —Streuli v Wallm-Dickey ft Rich Lumber Go, 
302 SW 2d 322, 227 Ark 883 
Ind—EUii V Auch, 118 N E2d 809, 124 Ind App 454 
La —^Eleetnc Contracting Co v Brown, App, 39 So 2d 
100 

Neb —Ocodental Sav ft Loan Asi’n v Cannon, 171 
NW2d 166, 184 Neb 639 

14. Ky-Dnimmyv Stern, 269 SW 2d 198 
Presomption of reftinl of notice held not to 

Md—Bukowitz v Maryland Lumber Co, 122 A 2d 
486, 210 Md 148 

Preminiption of no notice to grantee m deed 
Ga.—Bryant v EUeiiburg, 127 S E2d 468, 106 Ga App 
310 

The burden of proof with respect to 
other matters pertaming to a lien no¬ 
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15 5 Invalidity of notice of hen 
N Y —Admiral Transit Mu Corp v Sagg-Bndgehamp- 
tOD Gorp, 287 N YS2d 731. 36 Misc2d 47 

Ownenhlp of record at tune notice filed 
N Y ^Admiral Transit Mu Corp v Sagg-Bndgehamp- 
ton Gorp. 287 N YS2d 731, 36 Miic2d 47 

Good foith in indndmg nonlienable iteme 
Alaska—Moores v Alaska Metal Bmldingi, Inc, 448 
P 2d 581 

Orennatanoes extending time for ilUng lien 

La.—Le Rouge v Crescent Aircraft Gorp, App, 224 
So 2d 49 

17. Neb—Lofliolm v Stoltenbeig, 133 NW2d 387, 
178 Neb 318 

Ohio—Seybold v Piiz, 136 N E 2d 666, 101 Ohio App 
316 
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30. Oa —Athens Elec Supply Go v DdU Oil, Inc, 
lUSE2d 2S9. 101 OaApp SIS 
Mont—Monudi Lumber Co v Wallace, 314 P 2d 884, 
887, 132 Mont 163—Harsh Montana Ooip v 
Lockft 328 P2d 926^ 134 Mont ISO 
Wiah —AsMcia t ed Sand A Gravel Co, Inc v Di Pk- 
traS09P2d 10201 8 Wash App 938.68 ALR3d 
1293 
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Ill—BMim V Kagy, 94 NE2d S16, 341 III App 468 
Wash-Kellon v Wilcox, 283 P2d 677, 46 Wash 2d 
SS8, leh den 286 P2d 114^ 46 Wuh2d SS8 
31 Ga—D H Ovennyer Warehouse Go v W C 
Caye A Go, 1S7 S£2d 68. 116 QaApp 128 
Wyo —United Pac Ins Co v Martm A Luther Genets 
al Contractors, Inc, 4SS P 2d 664 
32. Gd—Rank Rsano and Assooates v Taggart. 

lOSCdRptr 414,29CA3d 1 
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V Roman, 91 NE2d 187, 191, 120 Ind App 368 
Md—Diener v Cnbbpge^ 270 A2d 471, 2S9 Md SSS 
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38. NY—Maycumberv Wolft. 171 NYS2d44, 10 
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194NYS2d 766,21 Miac2d 308 

Bvdea oa dafauat to prore creditor-debtor 

(Rno—Pnee Bras Go v Wahers, App. IIS NE2d 12 
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N Y —Plnlan Dept of Borden Go v Foatei^Lipkini 
Cbrp.331NYS2dl38. 39AD2d633,afM 304 
NE2d 372, 33 NY2d 709, 349 NYS2d 676 

39. Oa—ljumher Fabncatma, Inc v Gregory, 99 
SE2d 14S, 213 Ga. 3S6 

45. NY—Mayounberv Wolfe; 171 NYS2d44b 10 
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Oa.—Hill V Dealers Supply Go, 120 SE2d 879, 103 
Oa.App 846-0 (nbv Davenport, 124 S E 2d 48S, 
105 Ga.App 386—Short A Paulk Supfdy Go v 
Dykes, 171SE2d 782. 120 OaApp 639 
54. NG— CJ.S dfed in Pnddy v Keraetaville Lum¬ 
ber Go. 129 SE2d 256; 261, 258 NC 653 

56. bid—Kendall Lumber A Goal Co V Roman, 91 
NEJd 187, 120 Ind App 368 

57. Nev —Robert A Pierce Go v Shennan Gardens 
Co.4l9P2d 781.82Nev 395, app after remand 
491 P2d 48, 87 Nev 558 

Reeomy of peaalty 

NY-Goodman V Det^a-Co Foods, Inc, 257 NY 
S2d 142, 15 N Y2d 191, 205 NE2d 288 

58. Ala^-Dnnkaid v HaU. 47 8o2d 213. 254 Ab 
105 

60. S D—E S Gaynor Lumber Co V Momson, 60 
NW2d 83, 75SD 132 

6L Mo—Bremer v Mohr. App. 478 SW2d 14 
NJ—luNi Falcone Phimbing A Heating COvPa- 
aqaale;97 A2d72a26NJSaper 285 
62. Aifc-Omn V E C Barton AGO, 398 SW 2d 
685, 240 Ark 211 

Ind—KendaD Lumber A Goal Co v Roman, anpia, n 
56 

Pid Orecn HiBi Lumber Go v Wdhanis. 32 D A 
C2d 759, 111 PLJ 442, afid 198 A 2d 635, 203 
PaSoper 3 

AA^^tonemorev Robbins. 266 SW 2d 64, 223 Ark 
314 

Ind—Midlaiid Bldg Industnei v Okknkamp; 103 
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Other cases involving the burden of 
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MoQure A Son. Inc. 431 P2d 460,163 Colo 473 
Fla—Waldo V US Rarme Cbrp. 74 So 2d 106 
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P2d 1045, 73 Idaho 13 

79 Colo—Campbell v Giahmn, 357 P2d 366, 144 
Colo 532,94 ALR2d 1165 
Ga—Weathers v Modem Maaonry Matenals, Inc, 129 
SE2d 65. 107 OaApp 34 

lx—Albert K Newlm, Inc v Wemgarten’S Markets 
Really Co, App. 253 So 2d 594 
Pa—Dminmoiid v Marmo, 107 PLJ 12 

80. Idabo-Mackey v Eva. 328 P 2d 66, 80 Idaho 
260 

81. Ga—Ogletiee v Wen Lumber Go, 64 SE2d 
894, 208 Ga 43—Wilson v Harm. 130 SE2d 
612, 107 Ga.App 509 

lowa—Central Rea^ Mb Go v John G Ruhlm 
Ooiut Co, 139 NW2d 444, 258 Iowa 500 
Mich—Dioulard v Czerwmaki, 116 NW2d 776, 367 
Mich 557 

Ndb—W L PhiUips Sons V Northwest Realty Co. 43 
NW2d 6, 152 Neb 808 

Endeace heU adauaedile 
Nev—Longfey v Heeis Brea, loo. 472 P2d 350; 86 
Nev 599 

88. ni— ‘Usott AHaUCoucreteProdimtsCo v A E 
Asher, Inc, 229 NE2d 137, 86 BIAppld 34 

page 970 

95. Oa—Home-Wilson, bic v Smuh. 137 SE2d 
356, 109 OaApp 676 

99. Ga.—Murphy v Fbller. 100 SE2d 137, 96 Ga 
App 403 

2. lown—Moffitt Bldg Matenal Co v U S Lumber 

A Supply Co, 124 NW2d 134, 255 Iowa 765 

3. Ln—Sundbecy's; Inc v Pnee, App, 117 So 2d 

328 

6. Mo-Otte V McAuhfle, App, 441 SW2d 733 
Lien contract admiMdilc altboa^ mrecorM 
Tex —HiDinrd v Home Builden Supply Co, Qv App, 

399 S W 2d 198, ecr ref no rev err 

7. Ox—Roberts v Oeotgia Southern Supply Go, 88 

SE 2d 554,92 OaApp 303, trauf 86 S E 2d 241, 
211 Ga 402 
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23. Mo—E C Robmaon Lumber Go v Lowny, 
App, 276 SW 2d 636 

25. Neb—S A Smcnien Const Co v BroykiU, 85 
NW2d 898, 165 Nd) 397, idi den and op mod 
on oth grds 87 NW2d 439, 165 Neb 744 

Wu-Schield v Foibea, 41 NW2d 297, 256 Wis 366 
Naadier of boon of work on job 
Pa—Guuiaante V Pascuz r o, 206 A 2d 340, 205 Pa Su- 
per 28 

26. Spccnlitifa evidence laadnMble 

Wis-Sid Gnnker CO v Craigheul. 146NW2d 478, 

33 Wald 42 
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31. On—Murphy v Fbller. 100 SE2d 137, 96 Gt 
App 403 

Okl —Cashway Lumber Go v Langston, 479 P 2d 582 

32. For pnrpoee of proving date of Ita flUafe 
etc. 

Neb-Tmnmona v Nelsen, 66 NW2d 406, 159 Ndi 
193 

39. Ga—^HiU V Deden Supply Go, 120 S E2d 879, 
103 GaApp 846 

40 Tenn —Chattanooga Lumber A Goal Goep v 
Phillips. 304 SW 2d 82. 202 Tem 266 
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56. Anz—Lenalite Go v Zoefaer, 388 P'>d 411, 9S 
Anz. 208 

Cd—Nnttman v Chaa, 225 P 2d 660; 101 Cal App 2d 
476 

Colo—Bulow v Ward Terry A Go, 396 P2d 232, ISS 
Cblo 560 

Ind—^KendaD Lumber A Cod Co v Roman. 91 
NE2d 187, 120 lad App 368 

Mum—Q C Kohlmier.Inc v Albin, 101 NW2d909, 
257 Man 436 

Nev—Robert A Pierce Co v Shennan Gardens Co, 
419 P 2d 781, 82 Nev 395, app after remand 491 
P2d 48. 87Neb SSB 

Fa.—Lanzino v Keider, 100 PitBbLegJ 115—Oian- 
aaate v Pascuzzo, 34 D A C 2d SS4, afId 206 
A2d 340; 20S PxSupcr 28 

Endawe not artmiewMc 

Okl—Snyder v Tnlm En^neeniig A Const Go, 312 
P2d488 

66. Mo—^E C RobiBBon Lumber Go v Ladainn, 
App. 255 SW 2d 72 

Lien aecooBt ffled with eucait clerk adatiaaMe 
to dioiv neceeiaiy atapa takaa 

Mb—Beckemeier v Bacmler, 270 S W2d 782, tranaf, 
App. 261 SW2d 511 

MS 974 

69. NC—Lowery V Haithcock. 79 SE2d 204, 239 
NC 67 

70. Tex—Texas State Bank of Alice v Biker. Ckv 
App, 27SSW2d 168 
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83. Aik—Degenv AcmeBiKkOo.312SW2dl94, 
228 Ark 1054 

Mo—Hernnan v Ddlin, App, 302 S W2d 313 

NY—Soil V Camudella. lOONYSZd 187, 277 App 
Div 1004 

84. m— Ellman v laimi, 157 NE2d 807, 21 lU 
App 2d 353 

Pa^-Dunham-Buih,Inc v Mumy*i 51 Lane^ lnc,4S 
West 181 
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93. Ind—Bennett v Fauvon, 218 NE2d 168, 139 
IndApp 224 

loww-Gniaday v De Jamette; 101 NW2d 21. 251 
Iowa 391—Gentid Ready Mu Co v Jedin O 
RuhlmCbnst Cb. 139 N W2d 444, 258 lown 500 

Or—Wiggms V Hendnekaon, 229 P2d 652, 191 Or 
285 

R1 —F D McKeaddl Lumber Go v DiDoaato, 82 
A2d 403, 78 RI 401 

95. US—Mitfordv Pnor.CAAhika.3S3 F2dS3D 

Aladca—Vaam v Ketdiikan Spruce Milk, 432 P 2d 
618 

Ark-Boika v Suns, 321 S W 2d 767, 230 Ark ITO^ 
LfooMa Lamb 0» v Aikanns Shdl Homcf, Inc. 
406 SW 2d 708, 241 Aik 83 
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CbI—F higoli V Goniray, 213 P2d 7^ 93 GalApp2d 
318—Arthur B Sin, Inc v Bridges, 11 CslRptr 
322, 189 C A 2d 39^Rodoni v Harbor Enguieeis. 
12 CaIRptr 924, 191 CA2d SdO-Jay Bailey 
Const Co V Berry Hotel Oorp, 34 Cal Rptr 272, 
221 CA2d 13S 

Colo—National Union Fire Ins Co of Pittsburgh, Pa 
V Denver Bnck ft Pipe Co. 427 P2d 861, 162 
COlo 519 

Del—Charles O Taylor ft Sons, Inc v Brentwood 
Const Co, Super, 189 A 2d 414 
Fla—Fbley Lumber Co v Koester, 61 So2d 634— 
Bensam Gorp v Fdton. 63 So 2d 278—Watson v 
Gallagher. App, 96 So2d 472—Lamel Builders, 
Inc V NidiofaB.App,I23So2d 284-Phelpsv T 
O Mahafley. Inc, App, 136 So 2d 900—Ray \ 
Dock ft Marine Gonst, Inc, App, 183 So2d 
237—Tassuan v Chaney, App, 187 So 2d 376— 
Uemman v Bal Harbour Towers, Inc, App, 188 
So 2d 398, affld m part, revd ui part on oth grds 
Sup, 198 So 2d 83a eonf to. FlaApp. 200 So 2d 
211 

Idaho-Mackqy v Eva, 328 P2d 66^ 80 Idaho 260 
Ill—Olson V Zaroo Industnes, Inc. 108 N E 2d 32. 348 
niApp 124 

Ind—Hams v Mt Vernon Lumber Oo, 173 NE2d 
672, 131 Ind App 393—General Elec Go v Fuell¬ 
ing, 232 N E2d 622, 142 Ind App 74 
lown Caster Elec Go v Carisen. 86 NW2d 682r- 
F^N-Thket, Inc v Oooka. 14S N W 2d621.239 
lorn 719 

1a—L edie v Knrppers, App, 134 So 2d 794, wnt ref 
1S6 So2d 604, 243 U 65-Seciinty Homestead 
Aas'n V Schnell. App. 232 So 2d 898, wnt ref 236 
So 2d 35, 236 La. 263 

Md —Wohlmnther v Mt Any Plumbuig ft Heating, 
Inc.223A2d 362. 244Md 321 
Mieh-Sadlerv Winshall, 129 N W2d 384, 373 Mich 
378 

Mmn—Biericio v Gagiion, 96 N W 2il 573. 233 Mum 
143-Hii«lies V Moanahan, 163 NW2d 231, 282 
Minn 407 

Mna—DeposU Guaranty Bank ft Trust Co v J F 
WcaverLiiinberCb,60So2d 398. 21SMBn 183 
Mb—Bryant v Bryant Const Oo, App, 435 SW2d 
236 Burgdocfcr Elec Go v Voyles Gonst Go, 
App.432SW2d387 

Mont—Lei^ v MbOaffick, 338 P2d 1037. 135 
Mont 188 

Neb—S A Sorensen Const Co v BrpyhiU, 83 N W2d 
898, 165 Neb 397, leh den and op mod on oth 
gnh. 87 NW2d 439, 163 Neb 744-QunpbeU v 
Lutz, 132 NW2d 101, 182 Neb 27 
Nev-Bouthem Nevada Flumbmg ft Heating Oorp v 
Addaon, 381 P2d 232. 79 Nev 233 
NJ —Gcnersl Eke Oo v E Fked Snlaer ft Go, 222 
AJd 653, 92 NJSuper 210 
NY-ftamgV XaidBe,211NYS2dS88.12AD2d 
988 American Cement Corp v Dunetz Bras 
Iae,263 NYS2d 119, 47 MiseJd 747 
duo—Ed A MbCsrthy A Sons, Inc v Fleming, App, 
17DNE2d269 

OU—MagerMoitg Go v Fiergusao.235 P2d 938,208 
Okl 304—Kiwv ArfcobitemateElec Go,448 
P2d996 

Tea-Newman v Gdker, OvApp. 310SW2d 354— 
Natmual Western Life Ini. Go v Acreman, 425 
SW2d81S 

Wadi —Lumber Mart Go v Bnchanan, 419 P 2d 1002, 
69 WadL2d638 

Wm—Zmaow Const Go v Giovannoni, 36 NW2d 
782,263 Wb 185 

(2)Otherinatteri 

Conn —Lewm ft Sons, Ine v Honan, 120 A.2d 423, 
143 Conn 146 
SMofefadwt 
0) Other mitaaoes. 

Oa^-Murphy v Fuller. 100 SE2d 137, 96 Ga.App 
403 
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O n Oiwnhen v Williams Broa Lumbff Co, App, 
55 SE2d 244^ 205 On. 735 


Snperfuion 

Va—Surf Realty Corp v Sunding, 78 S E 2d 901, 195 
Va 431 

Endenoe held umifnaent 
Fla—Ballard v Knmse, App, 248 So 2d 233 
NY—American Cement Corp v Underhill Const 
Gorp, 321 NYS2d4Q2. 36 AD2d 849 
Or—Fams v McCracken. 453 P2d 932, 253 Or 273 
96 Ohio-Skinner v Coler, App, 101 NE2d 171 
Pnma liBcie ceee held cetaUiahed 
Neb—Rosebud Lumber ft Coni Co v Holms, 32 
NW2d 313, ISS Neb 459. reh den 33 NW2d 
82. ISS Neb 688 

(1) Evidenoe bdd auflicient 

All —Crane v Wdsem Lumber Co, 261 So 2d 877, 288 
Ala 439 

Aru—Ranch House Supply Corp v Van Slyke, 370 
P 2d 661, 91 Anz 177 

Ark—West v Page. 305 SW2d 336, 228 Ark 13 
Cal —Kirman v Borzage, 202 P 2d 303, 89 Cal App 2d 
898—Cargill v Achager, 331 P2d 774^ 163 
C A 2d 220—Piping Specialties Go v Kentile, Inc, 
40 CslRptr 337, 229 CA2d 386 
Golo-Samett v Whelan, 362 P 2d 339, 147 Colo 41 
Fla—Johnson v Yszlcy, 47 So 2d 302r-F(dey Lumber 
Go V Koester, 61 So2d 634—Wallace Bros v 
Yates, App. 117 So 2d 202 
Ga—Langford v Edmondson, 61 SE2d 538, 82 Oa 
App 494—Fitts V Addis, 64 S E 2d 466, 83 Ga 
App 696-Murphy v Puller. 100 SE2d 137, 96 
Ga App 403—Ongsby v Fleming 101 S E2d 217, 
96 GaApp 664—Vulein Materials Cb v D H 
Overmyer Warehouse Co. 136 SE2d 213, 113 
GsApp 792 

Idaho—Durfee v Parker, 410 P 2d 962, 90 Idaho 118 
Ind—Martm v Martin, 103 NE2d 90S. 122 Ind App 
241—Terrel v Irelan ft Baum, Inc, 240 N E 2d 95, 
143 Ind App 302 

Iowa—easier Elec Cb v Csrlsen, 86 NW 2d 682 
Kan —Thomaason v Kirkpatrick, 254 P2d 329, 174 
Kan 52 

La—RuneU v Vaooe, App. 90 So 2d 553 
Mns—Hamtahoe v Daly, 51 So2d 23a 211 Mni 
189—Washington v Spencer, 51 So 2d 742 
Mo—Vaaquez v Village Center, Inc, 362 S W 2d 588 
Mont—Frank J Trunk ft Son, Inc v DcHaan, 391 
P2d 353, 143 Mont 442—BicCuiker v Robera 
452 P2d 408, 152 Mont 313 
N J —General Eke Go v E Fred Suker ft Oo, 207 
A 2d 346.86 NJSuper 52a afld 222A2d6SS,9Z 
NJSuper 210 

NY—Paiette v White Acres Realty Gorp, 116 NY 
S2d 883, 280 AppDiv 998, 281 App Div 691, 
697. rearg den 118 NYS2d 303, 281 AppDiv 
733. motion den 113 NE2d 364^ 303 NY 827, 
alH 117 NE2d 803, 306 NY 702—Krepelm v 
Natow. 116 NYS2d 913-M F Hickey Co v 
Imperial Realty Co. 319 N Y S 2d 972, 65 Miac 2d 
1088, mod on oth grds 342 NYS2d 186 73 
Misc2d 498 

Oluo—FaUs Lumber Go v Heman, 183 N E 2d 263, 
affid 181 NE2d 713,114 Ohio App 262 
Or—Jrdunton v Abbey, Inc, 445 P2d 596 251 Or 
330 

Pn—Veno v Veoo, 106 A.2d 632, 175 Pa Soper 421 
Tez—Fined V Bozman, Civ App, 304 SW 2d 235, err 
ref no rev err—^low v Brown, OvApp, 357 
SW2d608 

Vn—Knight v Fbnaiite, 117 SE2d 283, 202 Vn 243 
Wash—Stneker v Powers, 210 P2d 816 34 Wash 2d 
897—Boiae Cascade Corp v Peaces 394 P2d 359, 
64 Wash 2d 798 

(2) Oil -Phillips ft Edwards Elec Oorp v Shintaf- 
fer, 299 P2d 912, 143 CA2d 561 
Fla—Commercul Engmeenng ft Oontnetmg Oo v 
Beals, App, 99 So 2d 882—Inrentate Eogineeniig 
Go V Adkr-Built Indistnea, Inc, App, 164 So 2d 
830 

On—D H Overmyer Warehouse Co v W C Cayeft 
Go, App, 157 SE2d 68. 116 GaApp 128-Al- 
mand Const Co v Guye, 181 SE2d 907, 123 
GaApp 630 


III—Schroeder v Brennan, 102 NE2d 164, 343 III 
App 83, trensf 94 NE2d 335, 406 111 416. 

La —R J Jones v Sons v Meyer, 33 So 2d 898, 220 
U 153 

Neb—Lofhobn v Stoltenberg, 133 NW2d 387, 178 
Neb 318 

Or—Barber v Henry, 232 P2d 802, 197 Or 172 
(3) Other findings 

Gsl—Rodom v Harbor Engmeers, 12 Gil Rptr 924, 
191CA2d360 

DC—Washington Concrete Saks Corp v Momsiette, 
CA,377 F2d 137, 126 USAppDC 232 
Idaho—Mountain Home Redi-Mix v Conner Homes, 
Inc. 428 P2d 746 91 Idaho 612 
Iowa—Welter v Heer, 181 NW2d 134 
Kan —Brohan v Nafeiger, 476 P 2d 649, 206 Kan 58 
La-Ballard's, Inc v Evans, App. 241 So 2d 557 
NH—Bader Co v Cbncord Eke Cb, 236 A2d 143, 
109 N H 487 

NM-GrofTv Stringer. 477 P2d 816 82 NM 180 
Tes—lUgold Mfg Co v Maccabees, OvApp, 348 
S W 2d 866 err ref no rev err 

Emdenoe held imnfflcie&t 
U S —Humphrey v Hamaon Bios. C A Md, 196 F 2d 
630—In re Mayer Central Bldg Gorp, D C Anz, 
27SFSupp 873 

Cal —Callahan v Chntsworth Park, Inc, 22 Gsl Rptr 
606 204 C A2d 397 

Fla—Richard Store Cb v Florida Bridge ft Iron, Inc, 
77 So 2d 632r-Bterlmg Apartments, Inc v Arch 
Credi Lumber Co, App, 113 So 2d 711— Ivie v 
Atlas Subsidisnes of FIs Inc, App, 128 So 2d 
172r- Benutyware Plumbuig Supply Co v Qdum- 
bud Apartments, Inc, App, 215 So 2d 42 
Ind—AUiance Lumber ft Cbsl Co v Hill. 233 NE2d 
717, 142 Ind App 497 

Kan—Star Lumber ft Supply Co v Milk, 349 P2d 
892. 186 Kan 204—I^ts v Armstrong Cammer^ 
oal Laundry Distnbutuig Co, 493 P 2d 1396 209 
Kan 39 , 

La—Smith v General Contractori, Inc, App, 123 
So 2d 637 

Mb —Henges Go v Doctors’ North-Roads Bldg • Inc, 
App,409SW2d 489 

Neb—Central Const Go v Highsmith, 30 NW2d 
817. ISS Neb 113—Muenchan v Swaits, 102 
NW2d 129 

NJ-Genenl Elec Co v E Fred Suker ft Co. 207 
A 2d 346 86 NJSuper S2aaird 222 A2d 633,92 
NJSuper 210 

NY—DiRaffaek v Copiagiie Uundnes, 133NYS2d 
338 

N C —Paznell-Mnrtm Supply Go v High Pouit Motor 
Lodge; Inc, 177 SE2d 392, 277 NC 312 
Okl—Cnshwsy Lumber Co v Lan^ton, 479 P 2d 382 
SC—Andiewsv HomeRdbraiSac,64SE2d 17,219 
SC 62 

Vilidrty of nechauc^ Uen 
Colo—Marshall v Thnrmon Const Go, App. 472 
P2d 195 

Or-6tate ez rel Nilaen v Hoff, 474 P2d 11. 3 Or 
App 398 
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97. Timely liotatitiOB ihoim 
Ak—Howell V Hnllett Mfg Cb. 178 So2d 96 278 
Ak 316 

Colo—Billow V Ward Terry ft Co, 396 P2d 232, ISS 
Gok} 360 

Dl—Hanna V Yeoman. 82 N E2d 703, 336 III App 43 
Miss—Billups V Becker's Wddiug ft MachmeCo, 189 
So 326 186 Miai 41 

Tkncly Inititiitioii lot ahowa 
Ak —Home Federal Siv ft Loan Aia’n v Wilhami, 
138 So 2d 678, 276 Ak 37 

98 Fk—Leedy v Hist Federal Sav ft Loan Ass's of 
Cocoa, App, 142So2d99 

3. Endenoe held mfllcieiit 

(3) Other mstances 
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Cd —Western Specialty Co v CluFemont Const Co, 
22 OIRptr 536. 204 C A 2d 532 
5. Wash —Elmore v Oraystone of Gentralia, Inc. 387 
P 2d 75, 63 Wash 2d 250 
7. ErUoMe heU nfflcuat 

(1) Natnnal Collection Service Inc v Wood 
aid, App, 111 So2d 189 

Efidem hold mafflcMiit 

(1) Mas—Evans v Gentnl Service ft Supply Co, 
226 So 2d 616 

(3) Other matters 

Idaho—Bunt v Roberts, 279 P2d 629, 76 Idaho 158 

PI8B978 

14w Art-MeCool v Jones, 252 SW2d Sa 221 Ark 
123 

Id. U S —Continental Cai Go v Asuoated Pipe ft 
Supply Co, DCLa. 310 FSnpp 1207, afid m 
pa^ mod in part on oth grds, and vac in part 
onoth grds, CA.447 F2d 1041 
Evidoioe hdd nflldeDt 

<1) Conn—Stone v Rosenfleld, 104 A2d S4S, 141 
Conn 188 

Ga^-HiO V Dealers Supply Co. 120 SE2d 879, 103 
OaApp 846 

Uaho-Uynte Products Co v Lm, 416 P2d 501, 91 
Idaho 110 

Ind—K kU Bros Lontber Co v Tonnis, 149 NE2d 
828, 128 Ind App 459—Bamck v Moigui Const 
Supply Gorp, 196 NE^ 762, 135 IndApp 672 
Ibva-Gisler Elec Go v Gartaen. 86 NW2d 682^ 
Moflitt Bldg Material Go v U S Lumber ft Sup¬ 
ply Go, 124NW2d 134, 255 Iowa 765 
La—R F Mestayer Lumber Go v Tessner, App, 101 
So 2d 238—Pate v Giaclair, App, 162 So2d 729 
Me—E A Thompson Lumber Co v Heald, 170 A 2d 
156, 157 Me 78 

Mbs— Enterprise Plimibing Go v Bailey Mortg Go, 
209 So 2d 825 

Mo —George F Robertson Plastering Go v Magidson, 
271 SW2d 538-Controeiital Elec Go v Ebco, 
lac, App, 365 S W 2d 746, app trensT to, Sup, 
373 SW2d 134 

N M —Bludier Luinber Co v Sprmger, 423 P 2d 878, 
77 NM 449—Boone v Smith, 447 P2d 23, 79 
NM 614 

(2) Fla —Sterimg Apartments, Inc v Arch Creek 
Lumber Go, App, 113 So 2d 711 

Ind-Wymer v Hamson Sheet Steel Go, 123 NE2d 
241, 125 IndApp 169—Hams v Mt Vernon 
Lumber Go, 173 NE2d 672, 131 IndApp 593 
La^—Romero ft Sons Lumber Go v Bdmieauz, App, 
151 So 2d 714—Hattiesbnrg Hardware Stor^ Inc 
V Robertson, App, 152 So 2d 315—Broadmoor 
LuntberOo v Ldmrto, App, 162So2d800 
Otao-RicUaiid Bmldcrs v nrame, 100 NE3d433, 88 
Obw App 520 

(3) Gal —Coronet Const Go v Pnhner, IS Gal Rptr 
601, 194 C A 2d 603 

LL-Hotaomfanefc V Jett, App, 260 So 2d 24 
Neb-Joyce Lumber CD v Pjnreen, 125NW2d 109, 
176 Ndi 86 

(4) LeftwMh V Gmfa Lumber Co, 217 SW2d 357, 
214 Aifc. 586 

Ky—MoCoiUe v Lnnon ft Go, 259 SW2d 27 
La^Laney Go v Airlme Apartments, Inc, 67 So2d 
570L 223 La. 1000—Snndbety’S, Inc v PlMe, App, 
117 So 2d 328 

Md—DistnctHeqhcs Apaitmenls, Section D-Ev No¬ 
land Cb, 95 A 2d 9a 202 Md 43, 39 ALR2d 
387 

NM-Fiogeraldv Bhiehcr LuihberCo,481 P2d lOa 
82NM 312 

Ohm Qnahty Heatmg Sup^ Go v Buckeye Loan ft 
BUg Cb, 148 NE2d 88, 105 Ohm App 369 
Tcan—Dealers Supply Go v nrst Christian Church, 
276SW2d 769, 38TennApp 568 

(5) US ^Anderson V W L Oakes MIg Go, CA 
Okl, 197F2d725 

GDio—Billow v Wardibny ftCb.396 P2d 232, 155 
Gok) 560 
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La—Lanqr Co v Airline Apartments, Inc, supra 
Md —District Heights Apartments, Section O-E v No¬ 
land Go. supm—Holcomb v Fender, 101 A 2d 
814, 203 Md 480-Eastover Cb v All Metal 
Fabricators, Inc, 158 A 2d 89. 221 Md 428 
Mo-Schwartzv Shelby Const Co. 338 S W2d 781— 
Stewart Concrete ft Mitenal Co v James H 
Stanton Const Co. App. 433 S W 2d 76 
Okl-Cuny v Morgui, 321 P2d 973 
Or—Timber Structures v CWS Grinding ft Mach 
Works, 229 P2d 623, 191 Or 231, 25 ALR2d 
1358 

(6) 111 —Moaer Lumber, Inc v Morgan, 245 N E 2d 
310, 106 III App 2d 339 

Endenoe held ininfllaent 

(1) Fla—Surf Properties v Markowitz Bros, 75 
So 2d 298 

Iowa—Des Moines Fbmace ft Stove Repair Co v 
Lemon, 56 N W 2d 923, 244 Iowa 316 
Neb—Timmons v Nelsen, 66 NW2d 40a 159 Neb 
193 

Ohio-Seybold v Pitz, 136 N £2d 666, 101 Ohio App 
316 

(2) Colo—Pacific States Cast Iron Pipe Go v Rob¬ 
erts. App. 489 P2d 336 

La —Bernard Lumber Co v Sayre, 87 So 2d 713, 230 
U 17 

N M —Panhandle Pipe ft Sted, Inc v Jesko^ 457 P 2d 
70S, 80 N M 457 

Waih—Hyak Lumber A Millwork v Cissell 244 P2d 
253, 40 Wash 2d 484 

(3) Ala—Madison Highlands Developinent Co v 
Hall 216 So 2d 724, 283 Ala 333 

Art—Southern Lumber Co v Riley, 273 S W 2d 848, 
224 Ark 298 

Oolo-Grahamv Brenden.349 P2d702, 142 Cblo 88 
III —HiU Behan Lumber Co v Marcheae, 275 N E 2d 
451, 1 01 App 3d 789 

Mo—Davidson v Ihsher, App, 258 S W2d 297 
Wash—Hyak Luinber A Millwork v GskII supra 

(4) La —Hattieibnii M^ Go v Fepe. App, 140 
So 2d 449 

Or-Smith v De Knay, 342 P2d 784, 217 Or 436 
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18. U S —Gontmental Gas Go v Assooated Pipe ft 
Supply Co, DCU, 310 FSnpp 1207, affd m 
pa^ mod m part on oth grds, and vac in part 
on oth grds, CA, 447 F2d 1041 

N J -Bard Const Go v Wandner Go, 79 A 2d 54, 12 
NJ Super 118 

Okl —Cmhway Lumber Go v Langston, 479 P 2d 582 

19. US-Andenon v W L Odees Mtg Co, CA 
Okl. 197 F2d 725 

La^^ywoods, Inc v Duet, App, 162 So 2d 732 
24. EfUeace held nflkunt 
La—Treiisiana Luinber Supidy Go v. Reeves, App, 55 
So 2d 64 

29 EndeMe held nllideat 

(1) Ala—Kyser v Doan, 122 So2d 764^ 271 Ala 
229 

Gsl—Suverfcmpv Snhl 238 P 2d 674,108 C A 2d 284 
Ind —De Axmond v Cuter, 134 N E2d 239, 127 Ind 
App 34 

Iowa—Welter v Heer. 181 NW2d 134 
Mich—Mom v Toiowui, 104 NW 2d 777, 361 Mich 
50 

Mo —Simaa Devine Wddmg Co v Kuhn, App, 329 
SW2d 249 

Mont —Shaffer v Buxfaaum, 352 P 2d 83, 137 Mont 
397 

NH—ChagnoD Lumber Co v Anms, 102 A2d 916, 
98 NH 467 

NY-8awyer v Rbbinion. 286 NYS2d 137, 29 
AD2d 722 

Ohio-Snybold V Pitz, 136 N E 2d 666,101 Ohio App 
316-Geblnrt v US, 174 NE2d 615, 172 Ohio 
St 200 

Or—R ft H Const Go v Landmark Enterprises, Inc, 
472 P 2d 796, 256 Or 217 


Fa.Toll-Bartnn Co v Toll, 164 A 2d 36.193 Pa Su¬ 
per 221 

Wis-Charies v Umentum. S3 N W2d 706, 261 Wu 
647 

(2) Ind —Koidall Lumber ft Coal Go v Roman, 91 
NE2d 187, 120 Ind App 368 

Mo—^Wilson v Berning, App, 293 S W2d 151 
Nev—Young Elec Sign Go v Erwin Elec Co, 477 
P2d 864, 86 Nev 822 

NH—Diamond Match Cb v Hobbe' Trust, 95 A 2d 
142, 98 N H 97 

NM—Parnell v Bteeoe. 208 P2d 473, 53 NM 351 
Tex-Gomez v Riddle. OvApp. 334 SW2d 197 

(3) Jost v Cornelius, 79 NE2d 310, 334 111 App 
279 

Neb—L PhiDips Sons v Nonhwest Realty Go, 43 
NW2d6^ 152 Nd) 808 

OLI—Goats v Dirncan, 211 P2d 269, 202 Okl 188 

(4) Ala —Brantley v HaU, 240 So 2d 364, 286 Ala. 
400 

Cal —Lannin v Sargeani, 232 P 2d 878,103 C A 2d 76 
Iowa—Kaltoft v Nielsen, 106 NW2d 597, 252 Iowa 
249—Harper v Fbid. 179NW2d772 
Nd)—Timmons v Ndien. 66 N W2d 406, 159 Neb 
193—Peters v HaUigan. 152 N W 2d 103,1B2 Neb 
SI 

Okl—Woods V Levine^ 311 P2d 204 
Or—Lemite v McCollum, 425 P 2d 755, 246 Or 418 
Pa—ToU-Barkan Cb v Toll. 164 A 2d 36. 193 Pi So¬ 
per 221 

(5) Ala—Howdl v Hallett Mfg Co, 178 So 2d 94, 
278 Ala 316 

Efidenoe held innfllaeBt 
Ala—Brown v Oldham, 81 So 2d 331, 263 Ale 76— 
Bcewlon v Senoni, 84 So 2d 763, 264 Ala 123— 
Finney v Story, 123 So 2d 129, 271 Ain 284 
Fh—Phdps v T O Mahnffey, Inc, App. 156 So2d 
900 

Idaho-Ivm v Peck. 495 P2d 1110, 94 Iihho 625 
Mum—Bierlein v Gagnon, 96 N W2d S73, 255 Mum 
143 

Mo—NdJe Plumbuig Co v SteAmic, App. 453 S W2d 
636,48 ALR3d 145 

NC—Rank) Supply Co v Clark, 102 SE2d 257, 247 
NC 762—Leflew v OtreU. 172 SE2d 243, 7 
NCApp 333 
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26. Ill—A A Endcson Bras, Inc v Jenkina, 190 
NE2d 383, 41 Ill App 2d 180 

Endenee held nffloent 
Ala-Uoydv Stewart, 60 So 2d 911,258 Ala 627, reh 
den 64 So2d 884. 258 Ala. 627 
Ind—De Annond v Garter, 134 NE2d 239,127 lad 
App 34 

Iowa—Dennuton ft Partridge Go v Romp^ 56 N W2d 
601, 244 Iowa 204 

NH-TiUon V Onvis, 153 A2d 179. 102 NH 278 
N Y —Consolidated Blasting Oocp v Cnl a bdla Bras, 
Inc, 168NYS2d 275. 10Mw;2d913 

Evidenoe hdd ufafflcMiit 
ni-ErlKb V O’Mahony. Ill NE2d 189, 349 lU App 
537 

N Y —Jenbn Contracting Go v Sixth Ave ft S7th St 
Goip, 122NYS2d 126,282 App Div 662, remg 
and app den 122 NYS2d 191, 282 AppDiv 
760-Foite v Roc HiU Asnentea, Inc, 256 NY 
S2d879, 45 Miic2d278 

Ark-Orr v Bergemami. 284 SW2d 105, 225 Ark 
616 

Mich-G O Lewis Go v Erving. 143 NW 2d 368, 4 
MichApp 589 

Endeaoe held imiifllaeat 
DC-Berenter v Stiggen, CA. 362 F2d 97], 124 
USAppDC 141 

Md —Wbhlmuther v Mt Auy Plnmbnig St Hentiqg, 
Inc, 223 A 2d 562. 244 Md 321 
28. Fla-Bybee V Steam. 95 So 2d 529 
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Mo—^Ndle Phunbuig Co v Stdknic, App,4S3S lV2d 
636^ 48 A LR3d 142 

Gontiict direct With owner 

(l) Or~Lemirev McGoUuni,42SP 2d 753,246 Or 
418 

Va—Surf Realty Goq> v Standing, 78 S £2d 901, 193 
Va 431 

PiMtj hdd eitibluhed 

Ga—^Weachen v Modem Misoniy Matenib, Inc, 123 
SE2d 332, 105 Oa.App 736 

Eftdwc c held nsnllldait 
MHi-Phi]hps V FQ & H Millwok MIg Co, 190 
So 2d 843 

N J —Amencaa Lumber & Bldg Supply v D & M, 
Inc, 210 A.2d 119; 87 NJSuper 362 
Waih -Hbpkini v Ulvenad. 282 P 2d 806,46 Wuti2d 
514 

30. Efidcaoe held innfBcieit 

(3) Idabo-Bunt v Robeiti* 279 P2d 629, 76Idaho 
158 

bid—Woodiv Deckelbauni, 191 N Eld 101, 244 Ind 
260 

Iowa—Tmaday v De Jamette; 101 NW2d 21, 231 
loin 391 

Efideeee hdd nfllcMBt 

(4) Fla^-Phdpa v T O Mahalfey, Inc, App, 136 
So 2d 900. 

(Q Ftaj—^Bimiier v Smulban. 84 Sold 44. ftll 84 
So 2d 49 

Ind—Anencm blain Soc v Bob Ulnch Deoonting, 
Inc, 132 N Eld 620; 126 Ind App 266 

3L Ewdciioe held seffloeiit 

(4) Other endence 

Od—BeoKRi Elec Co v Hale Bioi Anoentes, Inc, 
55 01 Rptr 73,246CA2d 686 
Fla^-Gaiolme Lumber Go v Danel. App, 97 So 2d 
156 

La.—National Colleccioa Service, Iru v Woodard. 
App, lllSo2dl89 

OkL—Mclnuna v Etchnon, 276 F2d 731 
ErUcace hdd iMflIcieiit 
(3) Other evidenoa 

NY—KieDv AACEmpioynieiit Oorp.304N YS2d 
500; 61 Mk 2d 104 

W9B1 

32. EfUoHe hdd fldBdett 

(1) Ufab-Eiehner v. Morton, 424 P.2d 446 18 Utnh 
2d 421 

35. Ga^Nu v Lake. 99 SE.2d 446, 96 Gs.App 
123 

Pk^-amgiiGh T DMmger, 134 A2d 362, 184 FaSu- 
per 307. 

37. EfUeece hdd fldllcU 

0) Other endenoe. 

Mau—E. C Robmaon lumber Go v Lowrqr, App, 276 
SW2d636 

SfUimhddfaMlIkNBl 

Ala-Elder v Stewart. 114 Sold 263. 269 Ala. 482 
Mdd—WiOum Pena Supply Carp v Wattenon. 146 
A3d 4201 218 Md 291 

Mo-dtopsr V OantOB. App.,2S8 SV2d 283 

38. Gdo-HTC Coup V Ohh. App.486P2d463 
Iddio-JCaaer V Bohemian BceverMi; 202 P.2d 398,69 

lddio33 

Mmn—RocheWer^ Subwtan Lamber Go v Skscunb, 
163NW3d3(»,282Miim 134 
NH—Deamond Match Go v HobbT Treat. 95 A2d 
142. 91 NH 97 

VdM of cowlnct 

Wm-Noftheni Stale Bank v BMcUer, 191 NW2d 
921. 53 WhJd 243 

38. lown-Lamenbach v Maredith 3S N W2d 810, 
240 loan 166 


Efidaice held eaffiaent 

Fla —Rertano v Penmsular Bldg Supply Co, App. 262 
Sold 710 

Idaho—McOure v Bnggs, 379 P 2d 432, 85 Idaho 327 
Iowa—Hansen v ICapeionis, 55 N W 2d 284, 243 Iowa 
1257 

Ndi—Timmons v Neben, 66 NW2d 406, 159 Neb 
193—Jensen v Menthe, 95 N W 2d 699, 168 Neb 
361 

Nev —Southern Nevada Plumbing ft Heating Corp v 
Adelson, 381 P2d 232, 79 Nev 233 
N Y—Consolidated Blaitiiig Corp v Colabella Bros, 
Inc, 168NYS2d275. 10 Mac 2d 913 
Or—Qabnd v Gorkum. 196 P 2d 437, 183 Or 679- 
Cnlver v Rendahl, 318 P2d 27S. 211 Or 682 
Pa—Wehh v Kulp, 68 Montg Cb 44 
Wash—Kellogg v Wilcox, 283 P2d 677, 46 Wish 2d 
558, leh den 286 P2d 114, 46 Wish 2d 558 
Wu—McOone v Mulvaney. S3 N W 2d 622, 262 Wis 
84—Charles v Umentum, aupra, n 25 

40 Ala—Southon Sash of Huntsville, Inc v Jones, 
24SSo2d 185, 286 Ala 672 

Endence held suffiaeot 

(2) Other evidenoe 

Ind—Meuis v Eventt, 167 NE2d 88S, 131 Ind App 
370 

9886 982 

41 Endeace held euffiaent 

Neb—May Plumbing Co v Shaver, 153 NW2d 911, 
182 Neb 251 

NM—Boone v Smith, 447 P2d 23. 79 NM 614 
NC—Lowery V Haithcmft, 79 SE2d 204, 239 NC 
67 

43. Endeace held rafllciesrt 
Fla —Broderick v Overhead Door Co of Fort Lauder¬ 
dale. App, 117 So 2d 240 

Mus—Chancdlor v Melvin. 52 So2d 36(X 211 Mnu 
590 

Or-Wiggins V Hendnekson, 229 P2d 652, 191 Or 
285 

43. Ga—Allen V Moore, ^ SE2d 121, 77 Ga App 
426 

Old—Hanna Lumber Co v Wilbni, 444 P2d 213 

44. SD—Keeley Lumber ft Goal Cb V Dunker. 77 
NW2d689. 76SD 281 

EvUence held nfllcieBt 

(1) La —Fkms Lumber ft Supply Go v Gardette, 
App, 65 So 2d 424 

(3) Ala—Upyd v Stewart, 60 So2d 911, 258 Ala 
627, reh den 64 So 2d 88A 258 Ala. 627 

CU —Soott, Blake and Wynne v Snmnut Ridge Estates, 
Inc, 59 Gal Rptr 587,251 CA2d 347 
ni—Babiak v Strum, 155 NE2d 332, 20 IUApp2d 
191 

Me^Andrew v Dubeau, 146 A3d 761, 154 Me 254 
ErUenee held inaaffldeBt 
Minn—Andenon v Hamaon, 160 NW2d 560, 281 
Mum 95 

48. Colo—Medical Arti Bldg v Ervm. 257 P2d 
969. 127 Colo 458 

Fla—Ponnski v Mdlmgs, 82 So2d 675 
ni-Honav White; 278 NE 2d 197,3 01 App 3d 559 
lown-Gasler Elec Go v Carlseo, 86 NW2d 682- 
Kaltnftv NielMn,106NW2dS97,2S21owa249 
Mo— Kr-V Budden, Inc v Thatnaa, App, 353 S W2d 
130 

Neb-Stoltaiberg v Caiftey, 141 NW2d 458, 180 
Neb 113 

NY—A J Abbott ft Son, Inc v Heinil,23I NYS2d 
930, 3SMise2d 1076 

Fb^Meade v Psnncntier Plywood Service; 59 A 2d 78, 
359 Pa 392 

Endenoe held enffideBt 

Cal —Miller v Anaon-Smith Const Co, 8 Cil Rptr 
131, 185 C A 2d 161 

III -Bauer v Smith, 119 NE2d 486,2 HI App 2d 523 
Kan —Onawa Plnmbiiig, Hcatug ft Air OonditKiniqg, 
Inc V Moore, 372 P2d 1011, 190 Kan 201 


Minn—H^v Biiun,S9 NW.2d32A239Mim 496 
Pa -Toll-Baikan Go v Tok 144 A 2d 34; 193 PmSu- 
per 221 

Evidence held laeifllaeutto ftoviaraenunt to 
pafun ether iken n emtneter had gier- 
toned 

Neb—Timmom v Nehen, 66 lSW.2d 406; 159 Neb 
193 

49. Idaho—Willmns v Idato PoiaeoStaiich Cb. 245 
P 2d 1045. 73 Umko 13 
Sabitantial pcrftmiace ftowi 
Ala-Wihonv V^iDiaxm 59So 2dGlk 257 AJi 445 
Cal-Nuttmanv auia.223P2d66Q 101 Gal App2d 
476-Mamn v Kanh, 298 P 2d 635. 142 CA 2d 
468—Vowds V Wit, 3(1 P2d 413, 149 CA2d 
257 

111 —Barr k CoHim v. Soda; 12D N E2d 38a 3 111 
App 2d 115—HiOerv (hey, 168 N.E2d 44, 26 
lU App 2d 261 

Iowa—S D & D 1. Cota Plmerug Co v Moor, 77 
NW2d 475, 247 bum 972—iknivtm v Pkve- 
man.99 NW 2d 381,251 lorn 18 
Ky—D H Ovennyer YtrehaaaeCo v Smith 451 
SW2d668 

Md -Oanble v Woodki Oast (k>., 228 A 2d 243, 
246 Md 260 

Minn-G C Kohlmer. Inc. v Alba, 101 MW 2d9C9. 
257 Minn 436-Scolt-lhBieh Properno, he v 
Dreaaer, 160 NW 2d 675,281 Mins 179 
NY-Mux V Rigg. lS3NYS.2d463-Hmtxiun v 
DevoaGardens. Inc. 193N.YS2d229,9 AD 2d 
915, slid. 203 NVS2d94. INY2d 839, 168 
NE2d534 

Or—culver v RenUil, 318 P2d 273, 211 Or 682 
Tex —StncUin v Socthwot Roerve Lift Ins Co, Civ 
App , 234 S W 2d 439; err ref-Thwnnm v Sum- 
udi Gina Co . Civ.App.. 316 SV'2d 180 
Wyo ^rooher Plumbini k Hmtui O v. Ftoh, 480 
P2d 398 

Sebetantial gwribia a nce aal sbnvni 

Ah —Wekh v Lee, 93 So2d 427. 263 Ak 394—Sdilm 
V Lumibrd,106S(>2dl76;26lAla307 
Gd —Richter v WaBur. 226 F2d S93, 36 OI2d634 
Fla—CSolubv De Lnanh F^loariii|Co,44So 2d75 
Idalio-4CiMblockv. Aiengwni,380P24ll98,IS Udw 
503 

NY—Klimck v 66 Ernst K> ResdlyChni. 185 MY 
S2d 1009. IS Ilisc2d 911, dU. 193 NYS2d 
1006, 9 A.D 2d 871. 

Tex-Brudky v Hams, QvApp, 300S.'W2d 335 
5L ErldaceheldniffleleM 
lU—Kopald V O’Ondn?, 121 NE.2d 623, 7 Ul 
Appld IP-Hom V Wfafe, 278 NE.ld 197, 3 
lllAppSd 359 

52 NY —bland Dock Luxnlierr be r Sogen A 
Hwerty, lac. 322 NY.82d 894, 37A.DZd669 
Endeace hcMsuflleieut 
Colo—Cbunpbellv Kom. 391 P2d 365, 1S4 Odo. 4ZS 
NY—R>x v NslionalContruclarm,be.,l66NVS2d 
14k 8 Miic2d 393 

Or—Momsoa-Kiiadmi Co v Poriop—Famicr, he., 
497P2d37Q; 2620x216 
Va—Smf Reilty (3exp v. Sbxwhw- n. 21 
Wssh-VaU Service v Fed, 274 P2d 117, 45 
Widi 2d 289—Xjedboi v (k>rponmtsB cTCalko- 
lie Anfabiahop of SettH 346 TU 164. 55 
WMh2d77 

EvUenee hdd nenfllctat 

Kaa — Ottuwi Flunbeg Hntisi dfc As-Gofiduoiiag. 

Inc V Ifooie. 372 F2d 1011, 190 Km 20L 
Or-Jaaoe ftBufaaellCoiat, be vJoxdm, 310 P2dl 
310; 210 Or 243 

Wb—H A M Hemtni Cb w Ante. 150 NlW2d 
379; 35 Wis 2d 1 

53. Ah—Milesv Rloore,79 So2d43Z.26Z Ah 441 
Or-Smth v De Kxisy, 342 P2d TM. 217 Or 436 
54b Ooh-iloliiiion V Med,229P2d939; 123 0ob 
377 
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Va —Surf RoJty Gorp v Standing, supra, n 28 
Pcrfemncd heU ihown 
Ana.—Lenilite Co v Zoeher, 388 P2d 421, 95 Ana 
208 

Ark—Wood V Hummd. 232 SW2d 454, 217 Ark 
617 

111—Eastabrooka v Ravlin, 248 NE2d 529, 109 Ill 
App2dZ77 

N Y —44atliies Wdl ft Pump Go v Plauview Jewish 
Center, 248 N Y S 2d 441,42 MiiG2d 569—Shanus 

V FUlash Coip, 248 NYS2d 1016, 20 AD 2 d 
910 

NonpofmiDGe hdd Aown 

U-Sampognan v Lenerman, App, 107 So2d 548 
NY—Kluiick V 66 East 80 Realty Goip, 185 NY 
S2d 1009, 15 MMe2d 911, afU 193 NYS 2 d 
1006, 9 AD2d 871 

Wash—Davn v Altnse, 215 P2d 70S, 35 Wash 2d 
807—Lidial V Sixth ft Batteiy Gorp, 290 P2d 
459, 47 Wash 2d 831 

55. Mo—Wilson v Beraing. 293 SW 2 d 151 
Or—Janoe ft Bushoell Const, Inc v Jordan, 310 P 2 d 

3ia 210 Or 243 

Wv-Sdiield V Forbes, 41 N W 2d 297, 256 Wis 366 
JMlMci t tai IB pravBBtiBg ooiBiafldoa of work 
Coto-Omnifaiiie v Reynolds, 395 P2d 10 , 155 Gblo 
403 

56. Tenn—Dealen Supply Go v First Omstian 
Oiuicli. 276 SW2d 769, 38 Tenn App 568 

EfidOBGO hdd SBfllCMBt 
Mb—OeoiieF Robertson Plastering Go v Magidnn, 
271 8W2d538 

57. town Baiitav CBndl.43NW2dl42.241 Ibwa 
786 

Wash-Kellogg v Wikox. 283 P2d 677, 46 Wash 2d 
558, reh den 286 P2d 114, 46 WaBh2d 558 
WB- 8 l 0 ba V Kkvisha, 33 N W2d 173, 253 Wis IS 
EfIdMMe hdd iBMlIlcMBt 
Neb—Tunmons v Ndsen, 66 NW2d 406, 159 Neb 
193 

EfUhaco hdd wfllGlart 
Wn-SnlOnnkerGo v Craighead. 146NW2d 478, 
33 Wh 2d 42 

59. DC —Washington Concrete Saks Gorp v Mor- 
nasetie, CA. 377 F.2d 137, 126 US App DC 
252 

61. Am—Wahl v Southwest Sav ft Loan Aas'n. 467 
P2d 930 l 12 AmApp 9a 52 ALR3d 779, 
deaswn vac u part on oth gids 476 P2d 836, 
106 Anz 381 

Csl-Tbcker v Schimwdicr, 202 F2d 327, 90 Gal 
App 2d 71 

Mmn-O C Kohlmier.Ine v Albm. 101 NW2d 909, 
257 Mum 436 

Mo—^Seorge F Robertson Plastcnng Co v Magidaon, 
271 S W 2d 538-Maplewood Plsmiig MiU ft Stair 
Go V. Pbnnnt Const Go. App, 344 S W 2d 629 
NY-Froehbeh v Fddbeig. 112 NYS2d 691, 279 
AppDiv 1095 

Va—Nonhen Virguna Sav ft Loan Aas'n v J B 
KendaU Gb, 135 SE3d 178, 205 Va 136 

EvidfBGB hdd iBfficint 
Fta^-Fmav Ahbweda, App, 139So2d 159 

62. Dl—Bneksin v HoUn, 103 NE2d 668 , 345 
mApp 477 

Mo-Hfflel Else Co V Qabnel. App, 316 SW2d 
139 

Ohi»-^ 1 A Ptanhug, Heating ft MaintenaiiGe. Ine 

V Yoaken, 199 NE2d 599, 119 Ohio App 266 

EvIdM hdd nflldBit 

(1) CU—Ghedit Bureau of San Diego, Inc v Wil- 
liHa,315P2d3S5, 153 CA2d 834-Fliiitkote Go v 
LoaGbHt Cb,74GdRpcr 136, 268 CA2d 606- 
Howaid A Dwaon ft Co v Goeta Twin Lumtad, 83 
CalRpir 10S,2CA3d742 
aa-Rofen v Johm. 157 SE2d 48. 116 Ga^App 
295 

Ind —Wymer v Harmon Sheet Stad Co, 123 N EJd 
241, 125 Ind App 169 
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Md —Diener v Cubbage. 270 A 2d 471, 259 Md 555— 
Prune Faint Gorp v Ammemian, 287 A 2d 27, 
264 Md 392 

N J —J D Loixeaux Lumber Co v Davii, 124 A 2d 
593, 41 NJ Super 231 

Old-Curry v Morgan, 321 P2d 973—Caahway Um¬ 
ber Go v Lengston, 479 P 2d 582 
Or-Robnon v Thatcher, 451 P2d 863, 252 Or 603 
SD—Stooeberger v Davis, 51 NW2d 873, 74 SD 
300 

(2) La —Rathbome Lumber ft Supply Co v Falg- 
out, 62 So 2d 507, 222 U 345 
Endence hdd iiwiBlaeBt 
Anz-Williamsv A J Beylem Markets, Inc. 476 P 2d 
869, 13 AnzApp 348 

Cal —Howsid A Deaion ft Go v Costa Tierti Lnmt- 
ed. 83 CalRptr 105, 2 C A3d 742 
Ky—Maloney v Weller. 261 S W2d 418 
Neb—LoflMlffl V Stoltenbeift 133 NW2d 387, 178 
Neb 318 

63. Semee held eWahlidind 
ni—Moaer Umber, Inc v Morgan, 245 NE2d 3ia 
106 in App 2d 339 
64b Erldeoee hdd rafflaent 

(1) Ala—Kyier v Doan, 122 So2d 764, 271 Ala 
229 

Okl—Liberty Plan Co v Franos T Smith Lumber 
Co. 360 P2dS00 

Tex —Rdyal Palmi Gorp v A Muidla Plnmbuig Sup- 
pbei. Inc.QvApp, 355 SW2d 585 

(2) ND—McKedmie v Bumarck Lumber Go, 114 
NW2d709 

EvIdeDce hdd mffldeBt 

(3) Other evidence 

Okl —Cediway Umber Co v Langston, 479 P 2d 582 

PMC 984 

68. Endence held infficieBt 

(1) Anz.-^lBywird Lumber ft Inv Co v Oraham, 
449 P2d 31, 104 Anz 103 

Fla—^Haney Qieviolet, Inc v Poh Bros, Inc, App, 
262 So 2d 230 

in— Hannav Yeoman, 82 NE 2d 703, 336 Ill App 43 
lown-PMuman v Haidenbergh, 97 NW2d 152, 250 
Iowa 931 

U—Smger Lumber Go v Kin^ App, 45 So 2d 567— 
HetticebiiiiMIk Go v Peps, App. 140So2d449 
Ohio—Price Broi Ca v P B Harm Realty Cb, 129 
NE2d204 

OU—Knapp v Arko Interstate Elec Cb, 448 P2d 
996 

SD—Ihononv Pfafer. 145NW2d 438,82SD 313 
Utah-Toconen v HiaiiiBi, 397 P 2d 984, 16 Utah 2d 
175 

GO US—Yoifc Gorp v Bkod, CAFb, 405 F2d 
799 

ni—Miner Brai Indus Sliest Metal Carp v LaSalle 
Nit Bank. 255 NE2d 755, 119 DlAppId 23 
Mont-Thompeoa v Cure, 322 P2d 323, 133 Mont 
273 

Neb—Gatehenv Hendenau, 54 N W2d 227, 156 Neb 
1 

SD—F H Fmy ft Co v Whitmn, 146 NW2d 
365, 82 SD 367 

Wadi—Detroit v Oundemn, 252 P2d 58a 41 
Wash 2d 886—IbynM v Gbhimbii Prodneen, 
Ik, 344P2d 1032, 94 Wash 2d 899 
Efidence hdd iBofflcMBt 
U^leflbrY Tim v Justice. App, 293 So2d 234 
N Y — A L Flumbiiig ft Heetmg Go v Kcadeit Really 
Gorp, 223 NYS2d6b 19 AD2d946 
Wyo-Aich SeDciy. Ik v Sunpeon. 346 P2d 1068 

(2) Other evidence 

U—Le Rouge v Crescent Aircnft Goip. App, 224 
So 2d 49 

Timely fllmg or nooee cdablohed 
Dd—fi K OeymrCo v BIk Rock ShoppmgCenter, 
Ik. Super, 229 A2d 499 

Fla—Sharpe v Hcnnan A Thomai, Inc, App, 290 
So 2d 330 


U—Groves v Dehan, App, 113 So 2d 328—Windham 
Woodwork ft Supply Cb v Hbpfans, App, 122 
So2d 106 

Md—Fukway Estates, bic v Burnham, 122 A 2d326, 
210 Md 64 

Minn—Terries v Westber^ 75 N W2d 415,246 Mum 
485 

Neb—RoKbud Lumber & Coal Co v Hblrm, 52 
NW2d 313, 155 Neb 459, reh den S3 NW2d 
82. 155 Neb 688 

Okl—Oishiug Cbnutry Club v Bonrdman Co. 381 
P 2d 856 

Timely llliiig or lotice not eetaMidied 

Aik —Streuli v Walhn-Dickey ft Rich Lumber Go. 

302SW2d 522, 227 Aik 885 
Fla—Ruasdl v Danfeid, App, 139 Sold 743 
Kan —Mack-Wellmg Lumber ft Supply Go v Bedore, 
379 P2d 545, 191 Kaa 88 

U—Taylor Seulenbach, Inc v HdJy, App, 90 So 2d 
158—Twm Oty Umber ft Supply Co v Jackson, 
App, 115So2d402 

Or —DaUaa Lumber ft Supply Co v Phdhps, 436 F 2d 
739, 249 Or 58 

Tex—Finger FUrmture Go v Chase Msnhattin Sink, 
QvApp, 413 SW2d 131, err ref no rev err 
Utah-^Baitlett Elec, Ik v Ballard, 449 P 2d 991, 22 
Utah 2d 147 
Liea, etc. 

(2) Other cases 

Mo—Wilaoo V Benunft App, 293SW2d 151 
Evidence held inenlllaeiit 
Kan —Don Cnioy Contiactor, Ik \ Jcaaen, 387 F2d 
187, 192 Kan 300 

72. Endence held enfflnent 

Ark-Aikanaas Loununa Qas Co v Moffitt, 436 

SW2d 91, 245 Ark 992, 51 ALR3d 1078 
m—De Anguen v An^paa, 234 NE2d 808, 92 
ni App 2d 381 

Mont—Wabh-Andenon Co v Kelkr, 362 F2d 533, 
139 Mont 210 

Mo-flimt V Riggmi, App, 341 SW2d 136 
NC—Pnddy v Kemeisville Umber Oo, 129 SE2d 
2Sa 258 NC 653 

OU-Rrown v Magen, 359 P2d 321-Libaty Plan 
Go V FkiKuT Smith Lumber Co, 360 P 2d 500 
Wyo-Sawyer v Sawyer, 335 P2d 794^ 79 Wyo 489^ 
Arch Selleiy, Ihe v Snnpani, 360 P2d 911 
Occnpnthm le oondneive evIdeMe 
Golo-Bulowv Ward Terry ft Go. 396 P 2d 232. 155 
Goto 560 

PW985 

73. Endence held mfllcieBt 

(1) Mo—DavKbonv Haber. App, 258 SW 2d 297 

(2) Mmn—Kahle v MbOary. 96 N W2d 243. 255 
Mmn 239 

7ft DC—Curbs v Chamlm CA, 310 F2d 857, 
114USAppDC 92 

NUb—Timmons v Nelien, 66 N W2d 406^ 159 Nd> 
193 

Nev —Sonthem Nevada Phnnfauig ft Heatnig Gorp v 
Addson, 381 P2d 232. 79 Nev 233 
NY —Joe Sbuta Ine v Oba-Cherles Gorp. 107 NY 
S2d 233, 279 AppDiv 1, motna den 108 NY 
S2d 1008, 279 AppDiv 708. afU 107NE2d398, 
304NY 684 

Evidooe heU nffleleBt 

Ga-Davenport Broa. v Pepper, 133 SE2d 5ft 108 
GaApp m 

HI—GepUal Plnmbuig ft Heetuig Supply Oo v Snyder, 
275 NEJd 663, 2 lILAppSd 660 
Ind-^Kenddl Lundier ft Ood Cb v Romen, 91 
NE2d 187, 20 Ind App 368 
La.—Groves v Dehan, App, 113 So2d 328—Deutsch 
V CBStamo^ App.l89So2d286 
Md-Dentev Bulbs, 76 A 2d 158, 196 IwU 238-EMtP 
over Stores, be v Mmmx. 150 A 2d 88ft 219 Md 
658 

NM—Hbme Phunlbuig ft Oontractnig Go v Pnutt, 
372 P2d 37ft 70 NM 182 
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OU—Berry v Bubour, 279 P 2d 32S 
Tex —Diez v Trevino, Qv App, 430 S W 2d 742 
Uuh—MiUud V Parry. 271 P 2d 8S2, 2 Utah 2d 217 
Endence held uunffiaeot 
lU—Blohm V Kagy, 94 NE2d S16, 341 lllApp 468 
N Y —Joseph Roucato, Inc v Northern Boulevard at 
62iidSt Realty Cerp, 147 N YS2d 231.1 AD2d 
701. motion den 157 N YS2d 347, 2N Y2d 716. 
138 NE2d 718. and 157 NYS2d 39a 2 NY2d 
754, 138 NE2d 747. afld 161 NYS2d 132, 2 
NY2d 874^ 141 NE2d 620—Robeig v Evyan, 
Inc, 163NYS2d 729. 7 Misc2d 851 
Rl—F D McKcndall Lumber Co v DiDmato. 82 
A 2d 403, 78 RI 401 

75. CBI—Fade! v Slaymin, 202 P 2d 775, 90 Cil 
App2d413 

111—Cannon Const Corp v Paik Tramp Co, 252 
NE2d36S, 116IllApp2d 61 
Mitt—Canon v Moore, 227 So 2d 452 
EvMcnce hdd sofflaeBt 
Ala—Bonner v Baiber. 114 So 2d 40a 269 Ala 591 
Cil-Oinningbam v Weaver, 279 P 2d 83a 130 
C A 2d 787 

Idaho-Willei v Palmer. 298 P2d 972. 78 Idaho 104 
HI—Eastabiooks v Ravbn, 248 NE2d 529, 109 HI 
App2d277 

Ind —Wymer v Harrison Sheet Steel Co. 123 N E 2d 
241, 125 Ind App 169 
La —Haghei v WiU, App, 35 So 2d 241 
Md—Eaitover Co t All Metal Fkbncatoia, Inc, 158 
A 2d 89. 221 Md 428—Hepding v Debra Corp. 
255 A2d 352, 254 Md 641 
Mum—Tenies v Wettber^ 75 N W2d 415. 246 Minn 
485—Soott-Danida Praperties. Inc v Dreiser, 160 
NW2d 675, 281 Mmn 179 
Mb —Hertd Elec Co v Oabnel, App, 292 S W 2d 95 
N J —Sbkmdz Bros Lumber Co v Piperata 101 A 2d 
33, 28 NJ Super 414 

NY—Walsh V Boulder Apartments, Inc, 191 NY 
S2d 503-La Rose v Backer. 203 NYS2d 74a 
11 AD2d 314, am on och grds 207 NYS2d 
258, 11 AD 2d 969, motion den 224NYS2d68A 
10NY2dlQ06, 180 NE2d 264, afU 226 NY 
S 2 d 695, llNY2d76a 181 NE2d 632 
Pi—Alben V Ourelnick, 63 A 2d 376, 164 PaSuper 
204 

SD—Keeley Lumber. A Coal Go v Dunker, 77 
NW2d 689, 76SD 281 
Evidnofl held iMafflciMt 
lowa-McDonald V Welch, 176 N W 2d 846 
Neb—Grothe v Enckaon, 59 NW2d 368, 157 Neb 
248 

NY—Rapplv Smith. 112 NYS2d 881,279 AppDiv 
1140 

AnoBit held madeqnete 

lora—A and R ConereM 8t Const Co v Biaklow. 
Iowa. 103 NW2d 89. 251 Iowa 1067 

76. Efidence hdd eoffident 

HI—Booher v Williams, 95 NE2d 518, 341 ID App 
504 

I bi v a A and R Oonerete ft Const Go v Brsklow, 
Iowa, 103 N W2d 89. 251 Iowa 1067 
Md—Hokomb v Fender. 101 A2d 814, 203 Md 
480-Goodiiian v Winikowski. 241 A 2d 407, 249 
Md 546 

Mmn—Engkr Bras Contt. Go v L’AHier, 159 
NW2d 183, 280 Mmn 208 
Mont-Siert v McGinnis, 349 P2d SSa 136 Mont 
537 

Neb—Rodgen v Joegensen, 67 N W2d 77a 159 Neb 
485 

N y —FroeUich v Fddboig supia, n 61—Rakanakas 
V Koneeny, 138NYS2dlS6.28SAppDiv 984— 
Fox V National Constructors, bic, 166 NYS2d 
148, 8Miae2d393 

Or—Johnson v Develoo, Inc, 488 P2d 79A 260 Or 
106 

Tea—Stneklin v Southwest Remrve Lift Ins Co. su¬ 
pia, n 49 

Wash—Lanon v Dudos. 281 P2d 458, 46 Waih2d 
334 


Wis—Sbkl V De Both, 44 NW 2d 542. 258 Wu 17 
Evidence held msafflcieBt 
Idaho—Ivie v Peck. 495 P2d Ilia 94 Idaho 625 
Wash —Hopkins v Ulvestsd, 282 P 2d 806, 46 Wash 2d 
514 

77 Ind —Kendall Lumber ft Coal Co v Roman, 91 
NE2d 187, 120 Ind App 368 
Md—Brosius Homes Corp v Bennett, 96 A 2d 612, 
202 Md 433 

Wu—Grether v Derxon, 95 NW2d 226, 6 Wu2d 
443 

Endence held snfflcieiit 
Anz—Parker v Holmes, 284 P 2d 455. 79 Aru 82. 51 
ALR2d 1005-Lenshte Co v Zoeher. 388 P2d 
421, 95 Anz 208 

Cal—Brooks v DusLm. 324 P2d 351. 159 CA2d 
629—B ft J Const Co v Spacious Homes, Ine, 
22Cs]Rptr 41. 204CA2d 216 
Fla—Haney Chevrolet, Inc v Poll Bros, Inc, App, 
262 So 2d 230 

Iddio-lvie v Peck. 495 P2d Ilia 94 Idaho 625 
Ky—Boggess v Biviiu, 231 SW2d 32. 313 Ky 451 
Mmn—Barrett v Hampe, S3 NW2d 803, 237 Mmn 
80-BierIein v Gagnon. 96 N W 2d 373. 255 Minn 
143 

Nev-Staidust, Inc v Desert York Co. 369 P 2d 444, 
78Nev 91 

NM—Edwards v Erwin, 197 P2d 435, 52 NM 280 
N Y —Msthies WeD ft Pump Go v Plamview Jewish 
Center, 248 NYS 2d 441, 42 Muc 2d 569 
Or—Thehn v Taylor. 432 P2d 791, 248 Or 149 
Wash—Bunn v Bates, 216 P2d 741, 36 Wash 2d 100 
Wu—Central Refngerationv Monroe, 47 N W2d 438, 
259 Wu 23-Gantka v Russo, 134 NW2d 286, 
37 Wis2d 146 

Wyo—United Pac Ins Go v Maitm ft Luther Gener¬ 
al Gontiactois. Inc, 455 P2d 664 

Endence held imufHcieiit 

Fla—Poransb v MUhngs, 82 So 2d 675 

lowa-Ckriacm v Maughmer, 168 NW2d802 

pise 9«6 

78. Endence hdd nflicient 

(1) lowa-A and R Concrete ft Const Go v Biak¬ 
low, Iowa. 103 N W2d 89, 251 Iowa 1067 

(2) Ckl—Benson Elec Co v Hile Bros Ancoates, 
Inc.SSCalRptr 73, 246 CA2d 686 

ID—Pedi v Jagwncaiz, 167 NE2d 447, 25 ID App2d 
467-Ed Keim Builden, Inc v Hartley, 268 
NE2d 49. 132 lUApp2d 119 
Mmn —Standard Const Go v Nstamal Tea Go, 62 
NW 2d 201, 240 Mmn 422 

(3) Fla —Broderick v Overhead Door Go of Fort 
Landerdile^ App, 117So2d240 

Endence held iniufflaent 
Midi —Canvasser Custom Builders, Inc v Sedan, 171 
NW2d 654, ISMichApp 606 
NY-JohnH Reetz.Iiic v StacUer,201 NYS2d54, 
24 Muc 2d 291 

Wadi—Hopkiiu v Ulvestad, 282 P2d 806,46 Wash 2d 
514 

79. Or—Culver v Rendahl, 318 P2d 275, 211 Or 
682 

80. Neb—Tkmmaos v Nelicn, 66 NW2d 406, 1S9 
Neb 193 

Wash—Whitney v McKay. 344 P2d 497, 54 Wash 2d 
672 

81. Evidence held infHclent 

(1) HI—Ed Kerni BuiMeiv, Inc v Hartley, 268 
NE2d 49. 132 niApp2d 119 

Midi—Mon V Torosun, 104 NW2d 777, 361 Midi 
SO 

N M—Parnell v Breeoe, supra, n 25 
NY—Licau v Mam, 215 NYS2d SIS, 13 AD2d 
903 

Or—Oabnel v Gorkiun, supra, n 39 
SC-AusUn-Onffith v OcHOberg, 79 SE2d 447, 224 
SC 372, 42 ALR2d 1123 

(2) Vau^ V Caritoa. 217 S W 2d 201, 309 Ky 180 


Wash—Swenson v Lowe. 486 P 2d 112a 5 Wash App 
186 

Evidence held iniufflaent 
cal— Brand v Riemer, 199 P2d 736, 88 GdApp2d 
875 

Md—Pasaiew Const Co v Tower Apartments, 109 
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91. NY —Hampcoa Basfi Supply Go v Adler, 147 
NYS2d77S. 3Miic2d224 
93. Pi—Oicei HiIIb Liniber Go v Wilbniia, 198 
A2d63S, 203 h.Saper 3 

pnsBlOOS 

4b Gel—Flrank Fhtiio and Anociitet v Taiprt, 105 
GdRpir 414b29CA3dl 

Oa^ S Ki^ Cb V Minler, 184 SE2d 594b 124 
OaApp 517 

6. Kaa—Foide v Annetroni OoniiicRui Laundry 
Dmthbntmi Go. 495 P2d 139a 209 Kan 59 

WlM 

11. Ah-McMmn ¥ Dmek, 109 So2d 7ia 268 
Ala. 604 

Aik-Orr V Beisenwiii, 284 S W2d 105, 225 Ark 
616 

Kmi Mark WcUmg Lumber ft Supply Go v Bedore, 
379 P2d 545, 191 Kn 88 
U. Fk—TtoiontCb. V PbeKlic^Bl So2d489 
Pt^— Oku Ijnkher and Supply, Lie, v Kogler, 41 
Wot 20S 

13. NY-Goppok Broa Eacavauoa Gorp v M 
Melncfc ftGo,Ino,389NY82d7, 55 AD2d 
522, an on odi pik 391 NYS2d 121, 56 
AD2d92ABlld 372N E2d 797, 43N Y2d 752. 
401 NYS2d 1009 

IE Fk^-Bromor PUifc, 19BSO 462,144Fk 696 
26b Dd —Gaatcr v Colftrou, 297 AJd 384,73 A L 
RJdSlO 

Me—E A Thompaoi LamberCo v HcakL 170 A2d 
156. 157 Me 78 

27. OidkB doped 

Tca-Boedv HoiiicLuiitberGo, 283 SW2d 794b err 
rT uiev err 
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29. Mich—CbildenMfg Co V Altman,298NW2d 
725. 100 Mich App 289 

Seenmig dnchwie of bea 
NY—Duniid Realty Go v Stefanan, 94 N Y S 2d 358, 
197 Mue 208, affil 113 NYS2d 644 280 App 
Div 644 

31. Idaho—Guyman v Andenon, 271 P 2d lOOa 75 
Idaho 294 

Mo—Mid-Wcat Engnieerini ft Gonit Go v Gampag- 
im.421 SW2d229 

Liendated daiuntda 
Fla—Flood V dark. App. Ill So 2d 465 
Hum from wkiefa Intweit ii coapiiled 
lU—HiUerv Gney, 168 N E 2d 44b 26 Ill App 2d 261 
Va—Globe Iron Conat Go v Pint Nat Bank of 
Boaton, 140 S E2d 629, 205 Va 841 

§ 320. Description of Properly 

40. Mo—Hertd Eke Go v Gnbnd, App, 292 
SW2d 95—Williams v Can., App, 372 SW2d 
156 

N C—Miller v Lemon Tree Inn of Roanoke Rapukb 
loe. 233 SE2d 69. 32 NCApp 524 
No deamphOD requmd 

Tex—Efficwit Energy Systema, Inc v I Hqyt Kmvt- 
tomlne, App 8 Dat. 631 SW 2d 538 

pegelOOB 

47. m— Robb V Lindquat. 318 N E2d 301, 23 lU 
App 3d 186 

§ 321. Conformity to Lien State¬ 
ment 

48. Ga—Love v HndMnhnll, 87 SE2d 352, 91 Oa. 
App 877 

51. Idaho-GByinaii v Andenon, 271 P2d lQ2a 75 
Idaho 294 

§ 322. Conformity to Pleadings, Is¬ 
sues, and Proof 

54. Gonn-Mona v Jazncb 75 A2d 47, 137 Conn 
97 

Ga-Maxadl v Sumnicrvilk Lomber Go, 74 SEJd 
111, 87GaJlpp 405 

Mo—Cotton V 71 Highw^ Mim-WaiehooBe; App, 
6l4SW2d304 

55. Idaho—Mackey v Eva, 328 P 2d 64 80 Idaho 
260 

Va—Eriich v Hendnck Gonet Co, Inc, 225 SE2d 
665, 217 Va. 108 

56. Colo—Lewa v Martm, 492 P2d 877, 30 Colo 
App 341 

Idaho-Mackey v Eva, 328 P 2d 66b 80 Idaho 260 
Or—Ene v Goahen Veneer. Inc. 437 P2d 479, 249 
Or 357 

57. Ak—Mclftim v Demcfc, 109 So2d 7ia 268 
Ak.604 

mioo9 

60. Relief wafiutod 

(1) Haamt-^lonoluln RooSiig Go v Fdii. 426 P 2d 
298, 49 Haw 578 

Or-Bntadv Staflfaid. 14P2d4S4b 140 Or 661. xeh 
den 16 P2d 991, 140 Or 661 
Relief mC wameted 

(1) Waah—Soeva Steel Bmlduga, Ik v WeUi, 401 
P2d98a66 Waih2d260 

62. Oa-Peten v Thompeou. ISO SE2d 842. 114 
OaApp 228 

66. Md—Landover Aaaoemtea Ltd Paitnenhip v 
Fabricated Steel Producta, 1 m, 371 A2d 114a 35 
MdApp 673 


68. in—Hoana v WhilA 278 NEld 197, 3 lU 
App 3d SS9 

lowa-McDonaM v Wekh. 176NW2d 846 
WVa—South Side Lumber Go v Sicne Coot Go, 
152SE2d721. 151 WVi 439 
Wa-Northen State Benk v Biechler, 191 NW2d 
921, S3 Wa 2d 243 

69. Mo-State ex rd Elba v Oliver. 237 S W2d 128, 
361 Mo 836-C JS citad lu Hertd Eke Go v 
Gabnd, App. 292 S W 2d 93. 98 

Fa—Maitm v WildAuah, 46 Del Go 162 
71. Idaho—Koeer v Bohenuan Biewenei, 202 F 2d 
398, 69 Idaho 33 

§ 324. Direction for Sale and Distri¬ 
bution of Proceeds 

PWlOlO 

74. Fla—Hawauan Inn of Daytona Bendi, Ine v 
Robert Myera Painting, Ik, App. 363 So2d 125 

75. Cok—Bdmoat Eke Serviceb Inc v Ddhre. 
App.S16P2d 130 

76. lU—Babiak v Strum. 155 NE2d 332, 20 in 
App 2d 191 

PMcnler jndgBMid hdd mcoB^^ 

Ark—Loltav Edwards, 336 SW 2d 742.235 Ark 30 
79. Mb-Muv Dreckiliage.App.244SW2d 397 
81. Fk—Mona ft Ether, Im V Olympu EnteipcB- 
ci, bic. App, 200 So 2d 579 
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91. Va—Fhikd Outdoor Pradneta Inc v Bell, 140 
SEld 695, 205 Va 927 

94b Cd-Vowda v Wm. 306 P2d415, 149CA2d 
257 

§ 328. Personal Judgment 

piuelOia 

24. Ana—Goitanzo v Stewart, 453 P 2d 526,9 Anx 
App 430 

Gdo-Hayntin v Gibboia. 338 P 2d 1032, 139 Colo 
262—Lewuv Martm, 492 P 2d 877, 30 Cdo App 
342 

Fk —Brodendt v Overiiead Door Go of Fort Lauda* 
dale, App, 117So2d240 

Gap-^Alkn v Arrow Contrictmg Go, 138 SE2d 60a 
110 Ga App 369—Rogeia v Johnaon, 157 S E2d 
48, 116GaApp 295 

LI—Robb v Lindquat, 318 NE2d 301, 23 ILAppSd 
186 

La —Highland Tnmber ft Supply Go v Young App, 
38 So 2d 638—Rathbome Lumber ft Supply Go v 
Falgout,62So2d 507,222La 345—Qua Elfer Go 
V Guidiy, App, 92 So 2d 82-iLaftyette Wood- 
workav Boudreaux. App, 255 Sold 176 
Miefa-G O Lewa Co v Ervmg, 145 NW 2d 368,4 
MichApp 589 

Mo-Hoover V Abdl. App. 231 S W 2d 217 
Mont—Maxwdl v Andenon, 593 P2d 29. 181 Moat 
215 

Ndb-Gikratv Wn^ 94 NW 2d 476,167 Neb 767 
NM-GrelTv Stnnger, 477 P2d 814. 82 NM 180 
NY-Scfibnerv Cbttoaeb 135 NyS2d 28a 284 App 
Div 1007—Eox ▼ Naliooal Goiatniclonb Inc, 166 
NYS2d 148, 8 Mae2d 393-Fedoiyk v Fort 
SalGup Managment Go. 288 NYS.2d 809, 56 
Mne2d 513 

Fa-^Mlinan Lumber Go v Mitchdl. 85 A2d 664b 
ITOFaSuper 326 

SD—CJS dtad 11 Scott V Rapid Valley Race Track, 
66NW2d713. 714b 75 SD 424 
Tex—W ft W Floor Oovenng Go v Pngect Aooept- 
mwe Go. Gw App. 412 S W 2d 379 
Utah—Lawaon Supply Go v General PhuSiat ft 
Heutmg Ik , 493 P 2d 607,27 Utah 2d 84-CJJE 



57 CJS 200 


§ 328 MECHANICS’ LIENS 
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dltd u Hams-Dudley Plumbing Co v Profesuon- 
al United World Tnvd An’n. S92 P 2d S86, 588 

Owner not liible where contractor ftuniilied 
matMial 

Ga—Kvg V Rutledge. 65 SE2d 801, 206 Ga 172 
Wyo —Tkue v Hi-Plaun Elevator Machinery, Inc, 577 
P2d991 

RMkrtodetaidant 

lowa-Ciyder Wdl Co v Stangl. 136 N W 2d 519, 257 
Iowa 1253 

OwBcutife niti 

Mkb^Cnvaiier Qatom BuiMen, Inc v Seskin, 196 
NW2d 859, 38 Mich App 643 

Recovery under mynat enndunent atatnte de¬ 
nted 

La^-Hoboailiack v Jett, App. 260 So 2d 24 
Onnpllance with atatntory procednre 
Ind —Lawdw v Glen Park Lumber Co, Inc, 375 
NE2d 275, 176 1iidApp 344 
24bl. Personal habdity see supra § 263 
25. Fla—Leader Movtg Co v Rickards Elec Ser¬ 
vice, Inc, App, 348 So 2d 1202 
Oa.—Mdotfomeiy v Ridiaids Bldg Matenali, Inc, 
177 SE2d 507, 122 Oa App 472 
Idaho—Weber v Easeem Idaho Packing Gorp. 496 
P 2d 693, 94 Idaho 694—MitchdD v Flandira 506 
P 2d 455, 95 Idaho 228, app. after remand 526 P 2d 
841, 96 Idaho 236 

Iow a M iller v Fannem Co-op Go. Lost Natun, 176 
NW2d832. 

Lad—Rathhone Lumber A Supply Co v Falgout, 50 
So 2d 295, 218 La. 629 

Mb—Poore v International Paper Co, App, 435 
SW2d 13 

NY—Fedoiyk v Fort SalongB Management Go, 288 
NYS2d 809, 56 Muc2d513 
25. Gel^Ardmr v New House Bldg Corp, 31 Gal 
Rptr 868. 217 CA2d 326-McDonald v Fdice. 
60 GaLRptr 832, 252 CA.2d 613 
Dd —Lance Rooilng Go v Qlbbe-Union, Inc, Super, 
180AJd745 4Stai^514 
Fla.p—C A. Davn^ Inc v Ydl-Far-Fenndl, Inc, App, 
274 Sb 2d 267 

Ga.F-4Hup V Midiad. 110 SE2d 679, 100 Ga.App 
212 

Lur-Labyette Woodworks v Boudreaux, App, 255 
So2d 176 

N Ml Cwgo Block Oo v D H Ovenrqper Go, 458 
P2d 793. 80NM 541 

NY—Nbce v Kauftnan, 161 NYS2d 1, 2 NY2d 
347, 141 N£2d 529-Kingaton Trust Go v State, 
291 NYS2d 208,S7Mnc2d53 
27. Qad-8harp v Michad, 110 SE2d 679, 100 Ga. 
App 212—Vulcan Matends Co v D H Over- 
nyer Warcbonse Go. 136 SE2d 213, 115 Oa. 
App 792 

Kan—Thoni p eon Const Co v Sditoyer, 298 F2d 239, 
l79Kai 720 

Lad—RnmeU v Vanoe^ App, 90 So2d 553—Allen B 
Cbnibie Lnoriier A Supply Oo v Loomis, App, 94 
So2d 908—Gerlio v hbrnou lohe, Inc, App, 155 
So2d 238—Laftyette Woodwork s v Boudreaux, 
Appu, 253 Sold 176 

NY-Noee v Kanfinan. 161 NYS2d 1, 2 NY2d 
347, 141NEJd329 

Okl—Local Federd Sav A Loan Asi'n v Davidson A 
Cbee Lmbber Go. 235 P2d 248, 208 OU 153 
Or—MMheui v Boiadiowa, 393 F2d 773, 238 Or 
173 

SC—Anet Lawn Comt Oo, Inc v Smitln-Wilhanis 
AAsBoaalM,lac, 236 SE2d 742. 269SC 143 

Bnrdai of proof 

Iowa Oeidbeii v Orcenfidd, 146 NW2d 298, 259 
Iowa 873 

2£ Fhi Maadnwi Southern Oonai Oo v Pezzeniti, 
App, 100So2d499 

Ubho-Fkmon v ScwdL 539 P2d S90i 97 Mdio 38 
Mo—HcrtdElee.Oo v Oabiid. App., 292 S W 2d 95 


29 Neb—Saum v L R Fpy Const Go, Inc, 212 
N W 2d 648, 190 Neb 783 

Wyo—CJS cited in True v Hi-PIains Elevator Ms 
cbineiy, Inc. 377 P2d 991, 1004 

What constitutei perMHial judgment 

(2) Other cases 

Miss —Crawler Parts, Inc v Laclede Land A Livestock 
Go, Inc, 374 So 2d 798 

SD—Keeley Lumber A Coal Co v Dunker. 77 
NW2d 689, 76 SD 281 

30 NM-George M Morru Const Co v Four 
Setions Motor Inn, Inc. 367 P 2d 963, 90 N M 
654 

Deerao properly modified by elimiitafing penoo- 
fll judgment 

Va —Rbhanna v Vazzans, 84 S E 2d ^40, 196 Va 549 

31. Kan —Geu Imgation Co of Kansas. Inc v San- 
tanta Feed Yards, Inc. 321 P2d 272, 214 Kan 
373, 69 ALR3d 1334 

N Y —Adams Engmeenng Go v Menowitz, 278 N Y 
S 2d 498, 53 Mac 2d 364 

Okl—Flour Mills of America. Inc v American Sted 
Bldg Go, 449 P2d 861 
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32. Fla.—MeOiure v Consolidated Elec Suppb^, Inc, 
App. 329 So 2d 411 

Idaho-Pierson v Sewell. 539 P2d 590, 97 Idaho 38 

lU-Swords V Rmer. 371 NE2d 182, 13 HI Dec 487, 
55 ni App 3d 676 

Mum—Karl Krahl Ezcavatmg Oo v Goldman, 208 
NW2d 719, 296Minn 324 

POnoBfl jndgmeitt on cotmterdiim not pennio- 
mUe 

Dd —^Miller v Matter Home Builden, Inc, Super, 239 
A2d696 

Kan —Gen Imgation Go of Kansas, Inc v Santanta 
Feed Yards, Inc, 521 P2d 272, 214 Kan 373, 69 
ALR3d 1334 

33. Wash—Ketner Bros Inc v NKhoh, P2d 272, 
214 Kan 373, 69 ALR3d 1334 

34b US—Lockndge v Brockman, DC lad, 137 
FSupp 383 

La.—South V Soon. App, 345 So2d 981 

37 Ala—Ndaon Weaw Mortg Oo v Dover Elevar 
tor Go. 216 So 2d 716, 283 Ala 324 

38. Mo—D iH V Fomtarter Tile Co. App, 451 
SW2d365 

39. Iowa—Capitol City Diywsll Oorp v C G Smith 
const Go, Inc, 270 NW2d 608 

§ 829. -Failure to Establish 

Lien 

40. US—lure EtlKrtoii.DCCil. 88 FSupp 874— 
In re Warren, D C Wash, 192 F Snpp 801—Goo- 
tmeatal Cm Co v Aasocated Pipe A Supply Oo, 
CAU. 447 F2d 1041—Mttter of 1616 Remme 
Ltd Psrtneiihip^ Butcy Va, 9 B R 679 

Ala^Floyd v Rambo. 33 So2d 360, 250 Ala 101- 
Lockbart v O'Neal. 44 So2d 17. 253 Ala. 254- 
Loop Nat Bank of Mobile v Ooi. 73 So 2d 364, 

261 Ala. 148—Andertoo v Tomplniii^ 228 So2d 
46a 284 Ala 709-Lily Flagg Bldg Supply Go v 
J M Medhn A Oo, 232 So 2d 643, 285 Ala 402 

Anz.—Palmer v Appenon, 215 P2d 102a 70 Anz 
35—Phoenix Title A Trust Go v Oanett, 237 P 2d 
47a 73 Anz 55 

Cd—Robmaon v Feardou, 247 P2d 83, 112 CA2d 
794—States Shingk Co v Kaufman, 39 Cd Rptr 
196, 227 CA2d 830—McDonald v FUice, 60 Cd 
Rptr 832, 252 CA2d 613 

Odo—Hayutm v Gibbons, 338 P2d 1032, 139 Colo 

262 

Fla.—Oper v Rumdl, Inc, App, 197 So2d 13 

Idaho—Miteben v Flandro, 506 P 2d 455, 95 Idaho 
228. app after remand 526 P 2d 841,96 Idaho 236 

Kan—Raflwhen v Olson. 254 P2d 268, 174 Kan 86 

Ky —FOuIoa v Stewart, 233 S W 2d 994, 313 Ky 812 


La—BuiMers Center, Inc v Smith. App, 228 So 2d 
245 

Md—Brunecz v DiLeo^ 283 A 2d 60^ 263 Md 481 
Miss-Evans v Centid Service A Supply Co. 226 
So 2d 616, overruling Hurwy v Haasam and Poo 
ley, 45 Miss 133, and Federal Land Bank of New 
Orleans v Thames Lumber A Supply Company, 
134 So 154, 160 Miss 335 

Mo—RJ Stephens Drywdl and Painting Co v Tay- 
lor-Morley Simon, Inc, App, 628 S W 2d 374 
Mont —Thompson v Cure, 322 P 2d 323, 133 Mont 
273 

Neb—CJS ated m Patterson v Spdts Lumber Co, 
90NW2d 283. 286, 166 Neb 692 
NJ-Fnedmanv Stem, 71 A 2d 346, 4 NJ 34 
NY-Ndion V Schrank. 75 NYS2d 761, 273 App 
Div 72—MacAithur Concrete Pile Com v Raw 
Queens Corp, 95 NYS2d 392, 276 AppDnr 
1015 —Bronxville-Yonkeis Gorp v Bronxville 
Oaidou Co-op Aparunents Com. 142 N Y S 2d 
893-Nooev Kaufman, 161 NYS2d 1.2NY2d 
347, 141 NE2d 529—Eagle Gontracton of Utica. 
Inc V Black. 179 NYS2d 316, 7 AD2d 622, 
aftd 201NYS2dl06.8NY2d 732. 167NE2d 
647—Contractors Const Co v Graiiman. 186 
N YS2d 419, 17 Miic2d 710—Rising V Kendzie, 
211NYS2dS88,12 A D 2d 98&-8bl-Mar Pam^ 
mg A Decorating Go v Rogers A Haggerty, Inc, 
220 NYS2d 1018, 31 Misc2d 520—Cinllo Bros 
Petroleum Go v Kyne Redty Corp, 216 N Y S 2d 
269, 30 Miic2d 702—Meszaroa v Indiven, 232 
NYS2d92a36 Misc2d632 
Ohio—Vitale Brae Cb v Wuitz. 206 NE2d 585, 2 
Ohio App 2d 99—Romito Bros Elec Const Co v 
Ftank A Flannery, Inc, 320 N E2d 294, 40 Ohio 
St 2d 79 

Okl^Abel v Bschmann, 400 P2d 151 
Or—Ward v Town Tavern. 228 P2d 216i 191 Or 1, 
42ALR2d662^Kochv Rice, 237 P2d 494, 193 
Or 102r—Wiggins v Southwood Park Corp, 350 
P2d 436. 221 Or 61-Shepherd v Gass. 488 P2d 
118a 260 Or 84 

Utab-Piercev Pepper, 405 P 2d 345,17 Utah 2d 123 
WVa—West Virguua Samtaiy Eogmeemig Corp v 
Kurah, 74 SE2d 59a 137 WVa 856 

41. La—Ascentton Builden. Inc v lumonville, App, 
251 So2d 639, afU 263 So2d 875, 262 U 519 
Mbs —Kug v Hankma, 209 So 2d 190 
Tex ^.angibfd v Reeves, Civ App, 478 SW2d 259, 
err ref no rev en 

Skuea Ike pabiimlinu of Goepus June Seenn da m the 
case of Hursey v Hassam and Pooley, and the eaae of 
Federal Land Bank of New Orleans v Thames Lumber 
A Supply Company, ated m support of the text have 
been overroled on this point 
Mbs— Evans v Gentnl Service A Supply Go, 226 
So 2d 616 

4Z Ill— Wbc V Jerome, 125 NE2d 292, 5 D1 
App 2d 214 

Daly of coBit to hold action for trial as law action 
Nd)-Gillespie V Hynes, 95 N W 2d 457, 168 Nd> 49 
43, FIs—Lehigh Stnictunl Sted Co v Joseph Ling- 
ner, Inc, 43 So2d 335—Surf Properties v Map 
kowitz Bros, 75 So 2d 298—Sterling Apartments, 
Inc V Arch Creek Lumber Go, App, 113 So2d 
711—Westmghonse Elec Supply Go v Levm, 
App, 115 So 2d 423—Miami Highland Park, Inc 
v Leslies App, 142 So 2d 754—Habflix Const Co 
V Chasten Groves, Inc, App, 192 So 2d 15— 
Emery v International Glass A M^, Inc, App, 
249 So 2d 496—M A M Investments, Inc v Beth¬ 
lehem Sted Gorp, App, 250 So 2d 324 
Mo—Maian-GooLe, Inc v Purler Excavating, be, 
585SW2d38 

CoafllctiBg hoUmgs of Fanons Coostruction Co v 
Gifford, 262 N W 508, 129 Neb 617, Robmion v 
Dawson County Irr Cb. 8 N W 2d 179, 142 Nd> 811, 
Gibson V Kontsky^Biennan-Vaiui Co, 9 N W 2d 298, 
143 Neb 32a Psttenon v Spdti Lumber Go, 90 
NW2d 283, 166 Neb 692 have been overruled, the 
court stating that where it u determined that no hen m 
bet existed, equity has no juradiction to enter penonal 
judgment against deftndant —OiUespn v Hynes, 95 
NW2d 457, 168 Neb 49 



57 CJS 201 


44b All—Lockhait v O'Neil, tnpn. n 40 
Ckl-Stitei Shingle Go v Kiurmin, 39 Gil Rptr 196. 
227CA2d830 

lll-fiHtibiooks V Rivlin. 248 NE2d S29, 109 lU 
A|ip2d277 

45. lowt-Ouldbui v Greenfield, 146 NW2d 298, 
299 1bwi873 

pigelOlS 

46. NY—Bowenninv Stihl,92NYS2d842 

47. Goto-Biuuiin Sind ft Onvd Go v Smti Fe 
Lnd ft Imp Co. 332 P2d 892. 138 Cblo 314 

Mont—Flnnk J Trunk ft Son. Inc v DeHiin, 391 
P2d3S3. 143 Mont 442 

NY—Nooe V Kiuftnin, 161 NYS2d 1. 2 NY2d 
347. 141 NE2d S29^Tiger v Holy Ave Reilty 
Goip, 218NYS2d 679. 14 AD2dS84 
SG—Hodlge V Pint Fedenl Siv ind L An'n of 
Spiitinhni|,227SE2d31Q, 267 SC 270 
40. Uvwtctfkhmeat 
SD—Ringgenbefi v Wilmneyer, 233 NW2d 197 

50. NY—Nebon V Schfink, lupn, n 40 

51. NY—Su Mireo Gant Goep v Gillert, 178 
NYS2dl37, lSMnc2d208 

52. Li^-Hum ftmt Go v Quinn Goat Co, Inc, 
App,282So2dS43 

} 880. — Deficient^ Jadgment 

53. Fki—Mendom Sonthein Coot Go v Pemniti. 
App, 108So2d499 

OkL—Locil Fedenl Siv ft Lain An'n v Dividian ft 
Coe Lumber Go, npn, n 27 
uMipimBB win miiiiiiy n^puaMm mm 

Pn^-Hoffmin Lumber Co v Mitchell, wpni, n 24 
MortHi hmdaan M i tnt e htU ipplkible 
N Y —Sdpu Phunbini Coq) v A Bndden Corp, 7S 
NYS2d 681. 190 Mac 598 
54b US-QittmiV BulleAlicfc.CAAIiikiil88F2d 
837, 13 AUm 269 

Gri-RowiinMiU ft Lumber Go v Fidlerton Siv ft 
Lon Aafn, 34 GdRptr 644^ 221 CA2d 70S 
Del-Sihnwle Home Mirt, Inc v Hill. Super, 345 
A.2d427 

ni— Wm Anpperle ft Son, Inc v Amencu Nit 
BnkftTnuiOo orChKago, 379NE2d40a 19 
HLDm 736b 62 lU App 3d 842 
Me-E. A.ThompianLnntoGo v Hddd, 170A2d 
lS6b 157 Me 78 

Minn—Kml Knhl Eaeiviiing Go v Ooldmin. 208 
NW 2d 719. 296 Minn 324 
NY-8dUv Omidelh, 100 N YS2d 187, 277 App 
Div 1004—Tiger V HeilyAve Reilty Oorp, 218 
NYS2d679. 14AD2dS84 
Wmb-Lodiv Rater, 222 P 2d 824b 37 Wnh 2d 220 


NY MoowOolC iK V Likeover Ooir ft Gountiy 
Onbb Inc, 370 NYS2d lS6b 49 AD2d 583 

SUenfiM 

Dl-Svonbv RaMr,371NE2dl82. l31UDee 487, 
55 m App 3d 676 

55. MM-NKholsv Lft0.lDe. 196NW2d46S, 
293 Mum 17 

Pi llnfliin Lumber Co v Mdclidl. 98 PittALegJ 
407, ifU SS A2d 664b 170 PhSnper 326 

S 881. -Afaimt Whom Judg¬ 

ment Bcndered 

58. US-PdimftMiitiii.lnc V US.DCVi.233 
FSqip 1016 

Ara^Kecftr v Lmder, 243 P 2d 457. 74 Am. 24 

Cbl-RfliBnv WhaMm,39GdRptr 849,22SCA.2d 
662—Neptune Gunile Go v Monroe Enterpn m^ , 
Inc, 40 CbIRptr 367, 229 CA.2d 439^nmk 
Cdmn Lumber Co v Eleven Go, 76 GURptr 
753, 271 CA2d 175 

Goto-HTC Gorp v Olds, App. 486 P2d 463 

Idiho-Pienon v SeadL 539 P 2d 590; 97 Idiho 38 
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Li —Odu Plvmg Co v Woolndge; App, 209 So 2d 
581, ipplieitioa den 210 So 2d 56. 252 Li 176 
NY-dothier v Kneko. 211 NYS2d 516, 27 
Mac 2d 917 

Ohm—Blewett v Snlliviii. 145 NE2d 839, 104 Ohio 
App 486 

S D —McLinghlin Elec Supply v Amencin Empire 
In Co.269 NW2d766 
Lenor 

(1) N M —Mutincx v Reieirdi Pirk, Inc, 410 P 2d 
20a 75 NM 672 

Wnh—Mufcley v General Fire Equipment Co. 563 
P2d 1316, 17 WiihApp 480 
^Tity of eoBtnet held neeeeinry 
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Gorp V OUs. App. 486 P2d 463 
Fla.—Fbie v Crane Go, App, 211 So 2d 219, quslied. 
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Me—Pendleton v Sard, 297 A2d 889, 62 ALR3d 
277 
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320 

nd—De Armond v Garter, 134 N E2d 239, 127 Ind 
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§ 336. In General 

42 Conn—Howdl v DiStasi, Or AD, 252 A 2d 
308, 3 Conn Or 346 
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Wa—H ft M Heatmg Co v Andiae; ISO NW2d 
379, 33 Wn 2d 1 
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25. Wm-^Axithony Ongnano Co v Gooch, 47 
NW2d 893, 239 Wb 138 
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S9L Fla—Lakev IngangApp, 391 So2d735 
Itomct diicriprioi of property 
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N Y —Lakeville Mfg Co v Hennan Homes, Inc, 215 
NYS2dSS3, 28Mjac2d 798,Bird 218NYS2d 
1016, 14 AD 2d 551 
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Bldg Induatnea, Inc. 373 NE2d 903, 175 Ind 
App 665 

Or—Ongan Brondcaatu^Co v OrecumHealth^of 
McdfM Inc, 530 P2d 8a 271 Or 31 

puff 1035 

41 Fin —Wairen Bros Co v Onkwood Mmor, Inc, 
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Induatnea, Inc, App, 107 So 2d 815 

Where defendant’s tender is msuffi- 
cient and invalid, plaintiff may be al-r 
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78. La—Oemge Kellett A Son^ Inc v Schwartz 
Iiduitnci, Inc, App, 107 So 2d 815—Jan Waller 
Gorp V Laperonaei App, 196 So 2d 539 

82. Lc—Levuguon Supply Oo v Bmo, App, 164 
So 2d 141 

S 353. Attorney’s Fees 

83. Gal—Arthur B Sm, Inc V Bndgei, 11 CklRptr 
322, 189CA2d S99 

Tex —Hilliard v Home Bmiden Supply Oo, Ckv App, 
399 SW2d 198, or ref no rev or-Wood v 
Bnrnei, Ov App, 420 S W 2d 425. err nf no rev 
err 

Utah—CJJS. qiolsd at kmih la Park v Jameioii, 364 
P2d 1.4, 12 Utah 2d 141 

Waah-Dm«v AltOBe,21S P2d705. 35 Wath2d807 

84. US-OtKenaOKip Gm V US,CATex.427 
F2d692 

Fla —GoUbetg V Banner Supply Go, App, 230 Sold 
714 

Ga BuiMcn Supfriy Co v Pdgrmi, 133 SL2d 6S7, 
llSQaApp 85 

Hawaii—Ttopra Roilrieti, Lmited v Naval AmnBiiii> 
taon Depot LualualM Qaarten, Inc, 402 P 2d 44a 
48Hnr 306 
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§353 MECHANICS’LIENS 
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Ind--Mann v Schnarr, 9S N E2d 138, 228 Ind 6S4— 
Sum Joiiphs college v Mormon, Inc, 302 
NE2d 86S, 1S8 IndApp 272 
Kan —C J,S ated in Vonachen v Independent Lumber 
Co, 241 P2d 77S, 778, 172 Kan 343 
Mwh —River Rouge Sa^ Bank v S ft M Bldg Co, 
101 N W2d 26a 339 Mich 189,91 ALR2d409 
Nev —Howard v Waale-Camplan ft Tiberti, 217 P 2d 
872, 67 Nev 304—Sherman Gardena Co v Long- 
ley, 491 P 2d 48, 87 Nev 338 
N Y —Garisto Const COrp v Dinen Fmanaal Corp, 
236 NE 2d 461. 21 NY 2d 307, 289NYS2d 173 
Tex—Hennemuth v Weatherford, QvApp, 278 
SW2d 271, err ref no rev err—King Const Co 
V Flores. OvApp, 339 SW2d 919, err ref no 
rev err —Zorola v Bishop and Son, Ov App, 401 
SW2d 713, err ref no rev err—Ritter v Ken- 
dnek, Ov App, 482 S W 2d 369 
Wash—Cornelius v Steinberg, 213 P2d 439, 35 
Wiih2d 822^Whitnqr v McKay. 344 P2d 497, 
34 Wash 2d 672—Johnson v Thompson Const, 
App. 460 P2d 291, 1 Wish App 194 

Aplnit hoBMitiad 

(DTes-Wood v Barnes. OvApp, 420 SW2d 
423. eiT ref no Rv err 
Feet dlnllowod 

Idaho—WiOes v Palmer, 298 P2d 972. 78 Idaho 104 
AtlonMgf*i Cm not inclnded In constitntional 
Im 

Tcx-RhoulcB V Miller. OvApp. 414 SW 2d 942 
Foot illowid u ihie n cc of stitnte 
Tcan —TennesMe United Paint Store, Inc v D H 
Overmyer Warehouae Co, 467 SW2d 806, 62 
TennAn* 721 

85. Gal —Cahfbnua Vikmg Spnnkler Go v Cheney, 
6 GaIRptr 197, 182 CA2d 364—Robinaon v 
Diller, 79 GhlRpir 308, 274 CA2d 813 
ni-Kiefer V Reu, 162 N E 137, 331 ID 38 
Ind-Potter v Chne^ 316 NE2d 422, 161 IndApp 
349 

Utah-Flik V Jameacii, 364 P2d 1. 12 Utah 2d 141— 
HaAr v Horn. 313 F2d 1013, 93 Idaho 621 

ProvUonln note 

Tea-4iigham v Harmon, 224 SW2d 1019, 148 Tex 
380—Kleuer v Eubank, OvApp, 338 SW2d 
902, err ref no rev err 
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87. US-Kizzurv Dollar, CAOkl, 268 F2d 914, 
cert dan 80 SO 238. 361 US 914, 4 LEd2d 
184—Youngstown Sheet ft Thbe Co v Pattenon- 
Eraenon-Coinitocfc of Ind, D C Ind, 227 F Sapp 
208 

PhtF-Lion CM Co V Taman Lakre^ Inc, App, 232 
So2d 20—Sharpe v Oeco Corp, App, 242 So2d 
464 M idway Shopping Mall, Inc v Goiky Corp, 
App, 237 So 2d 90S—Kinard Enteipnaei, Inc v 
Johnum, App, 308 So 2d 393 
Idabo-Gnyman v Andenoo, 271 P2d 102a 73 Idaho 
294 

Mmn—CJiS died in Bierleu v Oagnen, 96 N W2d 
373. 378. 233 Minn 143 

OU—Rmhaidaon v H E Leonhaidt Lumber Go. 389 
P2d 96^McGuigBn v Hama 440 P2d 680— 
Floor Milh of America, Inc v Amexiean Sted 
BUg Co.449 P2d861 

Tex—Nixon Cooil Go v Roaelei, OvApp, 437 
SW2d 32, err icf no rev err 
Utah—Bnmwood Homes, Inc v Knudaen Budden 
Supply Cto. 383 P2d 982, 14 Utah 2d 419 
Waah-Bunnv Baiei. 216 P 2d 741, 36 Wash 2d 100- 
Wot V Jarvu 266 P2d 104a 44 Wash2d 241— 
Beiger Enguieenai Co v Hopkma, 340 P 2d 777, 
34 Wash 2d SOO-Whitney v McKay, 344 P2d 
497. 34 Wash 2d 672 

Ai aplMt eoBtractor^ aunty 
Cal —Lewu ft Queen v S Edmondioa ft Sona. 248 
P2d 973. 113 CA2d TOS-^ysiemi Inv Corp v 
Nanonal Auto ftChs Ins Go„ IQZCMRptr 378. 
23CLA3d 1037 


Tex—University State Bank v GifTord-Hill Concrete 
Corp, OvApp. 431 SW2d 361. err ref no rev 
err 

Fee held reasonable 

NY—Gnmpel v Hochman, 343 NYS2d 307, 74 
Misc2d 39 

Old —Woods v Levine. 311 P 2d 204 
Wish —Hoi Bras Bulldozing, Inc v Hu^ S Ferguson 
Co. 308 P 2d 1377, 8 Wash App 769 
Award of foes held mandatory 
Ind—Byerly v Luaardi, 182 NE2d 4, 133 IndApp 

313 

CoDStmctioa of statute 

Hawui—Honolulu Roofing Co v Fdu, 426 P 2d 298, 
49 Haw 378 

88 Ala—Security Transactions, Inc v Ndsou Ezea^ 
vatuig & Paving Co. Inc, Chv, 314 So 2d 297, 55 
Ala App 223, cert den 314 So2d 304, 294 Ala 
768 

89 Fla —Sharpe v Herman A Thomai, Inc, App. 
230 So 2d 330 

Idaho—Hamngton v McCarthy, 420 P 2d 79a 91 Ida¬ 
ho 307 

90 Idaho—Acoustic Speoaltiea, Inc v Wn^, 651 
P2d 329, 103 Idaho 393 

Mont—CJiS died m Monarch Lumber v Wallace, 

314 P 2d 884, 89a 132 Mont 163 
Utab-MiUard v Parry. 271 P2d 832, 2 Utah 2d 217 
Snccesdtal party 

(3) Fees meurred on appeal not included 

Fla—John T Wood Hmnei, Inc v Air Cootnl Prod- 
ucti, Inc, App, 177 So 2d 709—Sunbeam Enter 
pnses. Inc v Upthegrove^ 316 So 2d 34 
Idaho—Ivie v Peck, 493 P2d Ilia 94 Idaho 623 

(4) Other aiatements 

Fla—Fbxbilt Elec, Inc v Bdefimt, App, 280 So 2d 28 
Nev-Oose V libdl Const Co. 471 P2d2S7 
‘l^evailiiig party” c oustiu ed 
Fla—H D Menmaon, Inc v Metro Elec ofOrlando, 
Inc, App, 233 SoiM 878—Midway Shopping 
Maa Inc V Airtech Air Conditioning; Inc, App, 
233 So2d 900-CU Aiiocutes, Ihc v RB 
Grove, Inc. 472 So 2d 1177 
91. Hawaii-Jlondulu Roofing Co v Fdix, 426 P 2d 
298, 49 Haw 578 

Or-Oark v Oirud. 512 P2d 993, 266 Or 270 
Tex—Rosen v Pack, QvApp. 445 S W2d 241 
Fees dlullowed 

Mum —Standard Const Co v Nadonal Tea Co, 62 
NW2d 201. 240Minn 422 

95. Fla —R F Dnnen Gomt Go v Bagli. App, 
313 So 2d 450 Green Tree Communitui; Inc v 
Ramos Group, Inc, App, 327 So 2d 233 

Mmn —Lanoo-Roberts Elec Co v Buididi. 127 
NW2d 163, 267 Mmn 486 
NM—Dnnson Oontractots, Inc v Komy, 418 P2d 
6a 76 NM 723 

NY— Caristo Const Corp v Dinen Fuiancml Corp, 
236NE2d461.21NY2dS07.289NYS2d 175 
Wash-Forrester v Craddock. 317 P2d 1077, 5 
Waih2d31S—Swensao v Lowe; 486 P 2d 112a 3 
Wash App 186 
DiscretiOB not ebnsed 

Cal—Lems ft Queen V S Edmoodum ft Sons, supra, 
n 87 

Mmn—Klmgelhiitz v Grover, 236 NW2d 6ia 306 
Mum 271 

Tcnn—Knoa-Tenn Rental Go v Saibec Corp, 442 
SW2d6S2,39TamApp 564 
Tex —Schlumberger Wdl Surv^ng Coqi v James; 

Civ App, 401 SW2d 328. en ref no rev ere 
Wadi—WaUi Services v Fbck, 274 P2d 117, 43 
Wadi 2d 289—Brower Go v None Comrol of 
Seattle; Inc. 401 P2d 86a 66 Wadi 2d 204 
Right Boc lost by stay of proeeediagi 
Mmn—HiDtop Ocnit, Inc v Lou Park Apartmenti. 
324NW2d236 

96. Cd—Dntdano v Hall. 69 GdRptr 691, 263 
C A 2d 380 


Fla —Oper v RumdU Inc, App, 197 So 2d 13—Houd- 
ulle-Duval-Wn^t Co v Charldon Comt Go, 
App. 266 So2d 106—Kinaid Enterprvei, Inc v 
Johnson. App, 308 So 2d 393 
Idaho-Boone v P ft B Logging Co. 397 P2d 31, 88 
iHahn HI—Dswion v Eldiedge, 403 P2d 734, 89 
Idaho 402—Laynte Products Co v Lux. 416 P 2d 
501. 91 Idaho 110 

Ind—Saint Joseph's College v Mormon, Inc, 302 
NE2d86S. 158 IndApp 272 
Old—Keener v Tally, 263 P2d 313 
Or—Maddox v Bdboa Raoewayi, Inc, 516 P 2d 1293, 
267 Or 321 

Wash —Lidnl v Sixth ft Battery Corp, 290 P 2d 459, 
47 Wadi2d 831—Dean v McFarland, 300 P2d 
1244, 81 Wash 2d 215, 74 ALR3d 378 

Lisd exceeding contrset pnoe 

Old—Shugartv L F Platt Lumber Go, 379 P 2d 698 

Mode and sabetance of recovery ymnant to 

Fla —Emery v International Glait ft Mfg Inc, App, 
249 So 2d 496 
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97. Cal—Sysiemi Inv Corp v Nationd Auto ft 
CSi Ins Go, 102 GdRptr 378, 2SCA3d 1037 
Fla—R F Dnggen Const Go v Bagh, App, 313 
So 2d 430 

Old—Snyder v TUlaa Engmeermg ft Gout Go, 312 
P2d488 

Utah-Palambi v D ft C Bmlden. 432 P2d 323, 22 
Utah 2d 297 

Held not pravaitaag pirty on vnlmtiry diwnlieal 

by phrfutiff 

Okl-Swui>Siikr. Inc v Black. 414 P2d 300 
Owner hdd not entitled to fee 
FIxj— Emery v Internatioiinl Glam ft Mfo, Inc. App. 
249 So 2d 496 

90 Fla—C A Davit, Inc v YeU-For-Pdinea Inc, 
App, 274 Sold 267 

99. NM—Home Flnmbmg ft Contractmg Go v 
Pruitt, 372 P2d 378, 70 NM 182 
UtalH-Fkdmer v Morton, 424 P 2d 446; 18 Utah 2d 
422 

1. Cd —Lewn ft Queen v S Edmondson ft Sou, 248 
P2d 973. 113 CA2d 703 

Ind —Oxford Devdopment Corp v Ranmur Buildefi; 

Iiic,304NE2d211, 138 IndApp 622 
Wish —Hu Bru BulMoeing. Inc v Hugh S F eigi u on 
Cb.S06P2d 1377, 8 WtfhApp 769 

2. Okl —Bnggi v McAdams Pipe ft Supply Go, 339 
P2d572 

Or-Thdm v Taylor. 432 P2d 791, 248 Or 149 
4w Dd—Gokliraa v Gaster, Super, 278 A2d 328, 
mod on oth gids. Sup, 297 A 2d 384, 73 A L 
R3d 310 

Nev-CJJS died li Feccole v Luce ft QoodfUlow, 
212 P 2d 718, 728. 66 Nev 360 
NM-Skidmore v El^, 262 P2d 37a 37 NM 669 
Utah—Lawson Supply Go v Oeneid Phunbug A 
Heatuig. Inc. 493 P2d 607. 27 Utah 2d 84 

AUowancee lotaiBed 

US-Kizaar v Dollar, CAOkl, 268 F2d 914, cert 
den 80 Sa 238, 361 US 914. 4 LEd2d 184 
Alaska—Kenm Power Gorp v Strandberg 413 P2d 
639 

Gd—Scott, Blake and Waynne v Summit Ridge Ea* 
tatei. Inc, 39 GdRptr 387, 231 CA2d 347 
Fla—Raitanov PtomnlarBldg SopplyOo,App,262 
So 2d 710 

Mmn—Barrett v Hampe; 33 NW2d 803, 237 Muin 
80 

NM—Daughticy V Gaipenler, 477 P2d 807,82 N M 
173—Fitzgerald v Blndier Lumber Go. 481 P2d 
lOa 82NM 312 

Okl—Gomolidated Bmlden, Inc v McDanidi, 376 
P 2d 613—Flour MiDi of Amenca, Inc v Ameri¬ 
can Sted BUg Go, 449 P 2d 861 
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Tenn —Tenneuee United Punt Store. Inc v D H 
Ovennyer Warehouse Co. 467 SW2d 806, 62 
TennApp 721 

Utah—Park v JameKui. 364 P 2d 1, 12 Utah 2d 141 
Wash—Brower Co v Gamaon. 468 P 2d 469 2 Wash 
App 424 

EzceaiiTe feea 

Wuh —Weit V Jarvi. 266 P 2d 1040. 44 Wash 2d 241 
Allowances held inadeiiiiate 
Wash—Willett v Davis, 193 P2d 321, 30 Wash 2d 
622^Hopkins v Ulvestad, 282 P 2d 806. 46 
Wash 2d 314 

Difcretion held abased 

Alaska—Amencan Service, Inc v Ttindn Inv Co 473 
P2d 614 

Fla—Flacala Corp v Hamm, App, 302 So2d 193 
Mum —New Ulm Bldg Center, Inc v Studtmann, 223 
NW2d 4, 302 Minn 14 

5. Minn—Obraske v Woody. 199 NW2d 429, 294 
Minn 103 

da Ind —Oxford Development Corp v Raiisauer 
Builders, Inc, 304 NE 2d 211, 138 Ind App 622 
Mmn —Lanon-Roberts Elec Co v Burdick, 127 
NW2d 163, 267 Minn 486 
Tex —Tompkins v Vicken, Qv App. 243 S W 2d 237. 
err ref no rev err 

7, NM—Meaaday v Sweazea. App, 438 P2d 323, 

78 NM 781 

8 . Minn —Bierlein v Gagnon, 96 NW2d 373, 233 

Mmn 143' 

Okl —Tollett V day, 249 P 2d 412, 207 Okl 283— 
Bush v Pyatt.44S P2d793 
Statute Died ai glide 

Mmn —Lanon-Roberts Elec Co v Burdiek, 127 
NW2d 163, 267 Mmn 486-Obraske v Woody. 
199 N W 2d 429, 294 Mmn 103 overruling Bierlein 
V Gagnon, 96 N W2d 373, 233 Mmn 143, to the 
extent inoomiatent 

12t Cil —Lewu ft Queen v S Edmondson ft Sons, 
supra, a 1 

Mmn —Barrett v Hampe, snpn, n 4 
IMgBlOdO 

18. Tex—Snekhn v SouttaweU ReMrve Life Ins Co, 
OvApp, 234SW2d439,erT icf 

A personal judgment may be ren¬ 
dered for attorney’s fees 

18J. No»«oatnctnal ainriiamr*! ben 
Tex—Diaz v Tkevino, Gnr App, 430 S W2d 742 
20. Idaho-WiUeav Pdiiier. 298 P2d 972, 78 Idalio 
104—Damonv Eldndge, 372 P 2d 414, 84 Idaho 
331—Boone v P ft B'Loggmg Cb, 397 P2d 31, 
88 Idaho 111 

2L IJMttatloiofaMrt of Mei 
Utah-nPlulc v Jameson, 364 P2d 1. 12 Utah 2d 141 

§ 854. Costs on Appeal 

22. Fla—In re Carol Florida Corp, App, 118 So 2d 
837—Babe's Plumbmg Ine v Maier, App, 194 
So 2d 666 

Iowa easier Elec Co v Gaihen, 86 NW2d 682 
Miefa—River Rouge Sav Bank v S ft M Bldg Go, 
101 NW2d 26a 339 Mich 189, 91 ALR2d 409 
Tex —Hennemuth v Weatherford. Ov App, 278 
S W 2d 271, err ref no rev err 
Wash—Larson v Ducloa, 281 P2d 438, 46 Wadi2d 
334-Hopkin v Ulvestul. 282 P 2d 806, 46 
Wash 2d 314—Elmore v Orayaione of Centralia, 
Inc, 387 P2d 73. 63 Wash 2d 230 
Wis-Mika Homes, Inc. of Wis v Starrett, 127 
NW2d 243, 23 Wu2d3S6 

pi«B 1041 

BIEDIC. A physician or a medical 
student 

1730. DC— RadiBtor Specialty Go v Ladd, DC 
218 FSupp 827, 828 


MEDICAL. 

18 Smubu-ly defined 

(1) Pertuning or relating to the science of mediane 
or to the practice or study of medieme—Lowman v 
Kuecker. 71 NW2d 386, 246 Iowa 1227, 32 ALR2d 
1380 

(2) The word “medical" is defined u relating to or 
concerned with physicmni or with the practice of medi¬ 
cine 

Mo—Mashak v Poelker. App. 336 SW 2d 713, 720 

“Medical” and “psychiatnc” do not 
denote subjects gready different from 
each other, but do m fact refer to 
those that are connected with each oth¬ 
er'*^ Each do not embrace all the 
objects of the class, one being a spe¬ 
cialty, branch, or division of the oth¬ 
er‘“'o 

183. Mo—Mashak v Podker, App, 336 SW2d 
713. 720 

1810 Mo—Mashak v Poelker. App, 3S6 SW2d 
713.720 

Phrases' 

19. Phmei 

(1) “Medical aid" see Physioaiis ft Surgeons. § 1 

(9) “Medical center" see the C J S definition Center 

(10) "Medical treatment" means any medieme or ap- 
idica^ which puts an end to disease and restores 
health or one that rdieves but does not necessarily end a 
marked condition—Mangien v Spnng Tool Co, 161 
A 2d 763, 767, 769. 62 NJ Super 32 

MEIDICINE. 
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28. Mb—CJ jS fuolsdhiStateex id andtoUaeof 
(jibian V Miiioun Bd of Chiropiactic Exammen, 
MoApp. 363 SW2d 773. 778 

29. Mo—CJJS OBolad in Sute ex rd and to Use of 
Gibson v Miasoun Bd of Chinqnaetic Exammers, 
App. 363 SW2d 773, 778 

30. Mas—CJJS qnoCad la Hams v States 92 So 2d 
217, 222, 229 Mbs 753 

Mb—CJJS gaotsd Is State ex rd and to Use of 
Gibson V Miasoun Bd of Chiropiactie Exammers, 
App, 363SW2d 773, 778 

31. Mm-CJJS. vntid la Hama v Sots, 92 So 2d 
217, 222, 229 Mh 733 

32. Miai —CJS quolad m Hams v States 92 So2d 
217, 222, 229 Mns 733 

34. Mo—State cxrd and to Use of Otbaon v M» 
aoun Bd of Chiropractic Exammen^ App, 363 
SW2d 773. 778 

35. Mm—CJJS fuoladiBHams v State,92So2d 
217, 222, 229 Mbs 733 

Mo—Stateexrd andtoUseaf(3fbaonv MinoonBd 
of Chuopnetic Exunuwa, ^ip, 363 SW2d 773, 
778 

36. Mm—CJSL fuolad In Hams v State; 92 So2d 
217, 222, 229 Mm 733 

39. Mo—CJJS.qpolsdinStateex rd andtoUieof 
Gibson V MuBiun Bd of GhiropraeUe Exammers, 
App, 363 SW 2d 773, 778 

4L Mm—CJS. fpmed hi Hams V State; 92 So 2d 
217, 222, 229 Mbs. 733 

Mo—CJiS gmlad la State ex rd and to Use of 
Gibson V Musoun Bd of Chiroprsctie Examiners, 
MbApp.36SSW2d773.778 

MEDITATE. 

pqe 1043 

53. Ihx-Ofalnohv State, 287 SW 2d 478, 479, 162 
TexCrR 302. 
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MEDIUM FORMAT CAMERA. A 
"medium format camera” is used prin¬ 
cipally by professional photographers 
and sophisticated amateurs, and iib- 
lizes ^“/ 22 o film ““ 

56J0 US—Bdl ft HoweU Mainiya Cb v Maid 
Supply Cb Corp. CANY. 719 F2d 42, 43 

MEET. 

As a verb 

59. Sunilurly deflued 

(1) “Meet" means to come; by socideBt or deugn, 
uto contract or proximity with, or uito the presence or 
company of, by approach from opposite o. ddforent 
directions^Sisnehi v Banh, CCAGd , 168 F2d 793, 
800 
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61 Sbmluriy defined 

(1) “Meet" means to come together, to approach 
euA other so as to smve at the tame place; as where 
roads meet, to come together as by approedi from 
opposite ot different directions—People v Berghttiiser. 
166NYS2d 161, 162.7MBe2d 178 

(2) “To meet" a person indicates ajouimg tagetherm 
some aoeia] or other activity temporal^ orothennae— 
US ex Id MiOerv Pate, CADI, 342 F2d 646, 649 
63. Met means agreed to —In re Lifter^ Estate; 103 

A2d 67a 674, 377 Pa. 227 

Meeting 

66. Sbmlerly deflued 

(1) A “meeting” b on assemblmg of a number of 
permns for purpose of discussing and acting npoo some 
matter or matten m which they have a eominon mter- 
est •^AmenGan Brass Co v Ansona BM Woricen' 
Union Local 445, Intern Uruen of Mine, Mill end 
Smdter Worken, 101 A2d 291, 293, 140 Conn 437 

(2) Term “meetmgs" melndes tMiharatne gatbemi|B 
however confliied to invest igstion and ducumon—Sac¬ 
ramento Newspaper (Jnild v Sacramento County Bd of 
Sup'ix, 69 CdRptr 48a 485. 487, 263 CA2d 41 

(3) A “meeting” u s oonimg together of penons, an 
assenddy —Buohholz v Boeid of AdjutaBcat of Bremer 
County, lows, 199 NW 2d 73, 77 

The word “meetmg” is also defined 
to mean a junction, mterseebon, or con- 
fluence.“‘ 

66.1. NY—People V Berghauser. 166 NY S2d 161, 
162,7MBc2d 178 

Phrases, 

72. Other phneee 

(1) “Pnbbe meetmif prssoppoaei die nght of the 
poUie fireely to attend sudi mestmgi with c o ncn irsat 
nght frsdy to express any approval or dnapproval of 
any action or oonne about to be takenj—Ody of Lenni- 
ton V DavB, 221 SW2d 639, 661, 310 Ky 731 
Adjoonied merting of aty board of cnmimB i oti cn 
hdd at home of mayor who was senously iD was not a 
"public meeting" wrtfam statute lequmug all mertings of 
board of GonumssKmen to be pnbhcof Lenngtnn 
V Davis, supn. 

pegalOdS 

MELANIN. A dark bodily pigment 
found in hair, choroid of the eye, other 
dark tissues, and m melanotic tu¬ 
mors.”* 

76L50. La.—Foster v St Paul Fm ft Manas Im 
Co, LaJkpp, 212 So 2d 729; 731 

MELT. 

Melting. 



MELT 
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82 In gills indnstry 

“Meliing" u uied in the glasi industry has reference 
to the application of heat to the solid glass-making 
materials whereby they are fused and brought to a 
molten condition —Ap^ication of Arbeit, 201 F 2d 923, 
924. 40 C C Pa A. Patents, g31 

Phrases 

(1) The “melting tempemture a that temperature at 
whM^ stretched polyethylene Him loses its dimenatonal 
sttbility 

U S —Sealed Air Corp v U S Intern Trade Commis¬ 
sion. 645 F2d 976, 984, 68 OCPA 93 

MEMBER. 

84. Smnlirly ddlmd 

(1) The word “member'’ means one of the penons 
oooponiig a society, oommuiuty, or party, an individu¬ 
al who belongi to an anocuitioa—Fisher v US.CA 
Wash. 231 F2d 99, 106 

Ky —Lonaville Bd of Ins Agents v Jefleison County 
Bd ofBd. 309SW2d4a41 

(2) A member a a person belonging to some aisocia- 
tun, society, commurnty party, etc—In re Fteahour'S 
Estate, 345 P2d 689, 696, 185 Kan 434, 81 ALR2d 
806 

me 1046 

In anatomy 

85. WIS.-CJJS qaolnd in Fdchs v Old Line Life 
Ins Go. 174 NW2d 273, 276, 46 WaTd 67 

86. Wu-€JS gaotad la Ftada v OM Lme Life 
Ins Co, 174 NW2d 273. 276, 46 Wald 67 

87. Wis-CJJ gMlad la Fuchs v Old Line Life 
IiB Go, 174 NW2d 273. 276, 46 Wu2d 67 

88. Wu—CJ.S gMlad ta Fbchs v Old Lme Life 
Ins Go, 174 NW2d 273, 276. 46 Wu2d 67 

80. Wa—CJUS qaolad la Fuchs v Old Lme Life 
Irn Go, 174 NW2d 273, 276^ 46 Wu2d 67 

90. Wis—CJ jS gaolod u Fbchs v Old Law Life 
Ins Go, 274 NW2d 273, 276, 46 Wa2d 67 

91. WIS.-CJJS quoted la Ftachi v Old Lme Life 
Ins Co. 274 NW2d 273, 276. 46 Wa2d 67 

HeUtDlMhide 

Fboc—Sena v Old Am Ins Co, DCSC, 120 
FSupp 422,423 

HcM lot uclnded 

(1) Ear—Special Indem Fiuid of State v Stone, 207 
P 2d 263, 266, 201 OU 465 

92. Okl—Special Indem Ftand of State v Stone, 207 
P 2d 263. 265, 266^ 201 Okl 463 

93. Wa—GJJB. qaolid hi Fbchs v Old Lme Life 
lia Go. 174 NW2d 273, 276, 46 Wa2d 67 
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MEMORANDUM. 

(1) A “memoraadum" a a wntaig, usually mfonnal, 
coatameg the terna of the tra ia a rtinn —H B Zachry 
OobV OrBnen,CAKan.378F2d 423.424 

MEMORIAL. 

6, CoBrt hoaee u a aenorial 
ND-Ophaiigv Hildre;42NW2d438.441.77ND 
221 

MENACE. 

9^1048 

As a noun. 

23. US-CJJSL quoted ta Bogaid v Gook. CA 
Mai. 586 F2d 399,410 

‘Tkmt* hSFMivMi 

Ohio—Stale v Brunswick, App, 91 NE2d 553, 559 
27. Ohm—Stetc v Brunswick, supra, n 25 
30. Gd—People V Stoddard. 38 GdRptr 407, 408. 
227CA2d40 


Kan -State v Cruitt. 436 P 2d 87a 874, 200 Kan 372 
31. Kan-State v Cruitt. 436 P2d 87a 874, 200 
Kan 372 

Ohio—State v Brunswick, supra, n 25 

32 Smularly defined 

(1) “Menace" a technically a threat of duress or a 
threat of uuury to the person, property or character of 
another—Odoiuzi v filoomfleld School Dut, 54 Cal 
Rptr 533, 538, 246 C A 2d 123 

As a verb 

37. Ohio—State v Brunswick, supra, n 25 

page 1049 

BIENIESE’S SYNDROBIE. See the 
CJS definition Disease 

MENINGES. 

49 Three membraiies 
The meningm are the three membranes enveloping the 
bram and spual cord, including the “Dura". “Pia” and 
“Arachnoid"—York v Darnels, 259 SW2d 109, 111, 
241 Mo App 809 

MENINGITIS. 

50. Cerdirflepiiial memiivtii 

(1) Inflammation ot the meninges of the bom and 
spind cord —Steadman Med D 

(2) It ■ said to be a communicable disease—Sher^ 
wood V Babcock, 175 NW 47a 471, 208 Mich 536 

MENTAL. The term is defmed as 
meamng of or pertaming to the 
mmd”' 

55.1. Ill—Sdioenbein v Board of Tnistees of Pohoe 
Pension Fund of Village of Morion. 212 ME 2d 
38a 382. 65 Ill App 2d 379 

MENTION. 

PW1050 

65. Smularly eaprw e d 
(1) Ai 1 noun the word “mention" n employed to 
mdim a speaking or notioe^ eapecmHy m a brief or 
cursocy maiuier, a specrficatian, nitally by name, cai- 
ual introdocUon mto speech or writing; namui^ espe- 
cally madentaDy—Hunt V Mayor and Gounol of 
of Riverside; Gal, 191 P2d 426, 43a 31 Gal2d 619 

68. Smularly daflaad 

(1) “Mentioa" means to make mentwn of, to refer to 
casually, to speedy by name; or to name—Hunt v 
Mayor and Coancil of Qty of Riverside; Gal, snpn, n 
65 
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MERCANTILE. 

86. Snultrty ezpraaNd 

(3) “Mercantile^ is buyug and sdluig of goods or 
merebandae, or dealmg in the purchase or sale of 
oommodities, and that, too, not occauonally or mciden- 
tally, but hahituany as a bnamesL—Insurance Go of 
North America v Lapidas, 123 A2d 597,601. 210 Md 
389 

MERCANTILE 

AGENCIES 

Libraiy References 
Modem Legal FormB Ch 25, 
Corporations. 

§ 1. Definition and Nature 

seat 1052 

2. Stadlar definifioM 

Miss—Retail CredU Go v Oarraway. 126 So2d 271, 
240 Miss. 230 
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§ 2. Regulation and Control 

Libraiy References 
Credit Reportmg Agencies 

State regulation of credit reportug agen cic i 
Kan —Peasley v Telecheck of Kansas, Inc, 637 P 2d 
437, 6 Kan App 2d 990 

The Federal Fair Credit Reporting 
Act, was enacted to protect consumers 
against inaccurate or arbitrary info^ 
mation m a consumer report that is 
being used to evaluate his eligibihty 
for credit msurance or employments^ 
The Act apphes to consumer reportmg 
agencies which furnish such reports, 
either for monetary fees or for dues 
paid on a cooperative non-profit basis 
and which use fecilities of mterstate 
commerce to prepare and distnbute 
such r^rt8,s‘° imposes oertam 
procedu^ requirements and liabilities 
upon agencies found to he withm its 
scope s ** 

7.5 us—Wngley V Dun ft Bndstnet, Inc, DC 
Oa, 375FSupp 969,afn.CA,500F2dll83- 
Adialey v Credit Bureiu of Shendnn, Inc, D C 
Wyo, 385 FSopp 658 

Act not ratroictiTe 

U S -Porter v Talbot Perkint duMren'i Services, D C 
NY, 355 FSupp 174 

Biniwi or commercud credit leport lot pro¬ 
tected "teMMuncr leporT 
US—Sizeinore v Bambi Leaimg Corp, DCQa, 360 
FSupp 252 

Report for tenmoatiiig monmee bcoefili not 
protected “commiicr reportf 
US—Berediv Retail Credit Go, Inc, DC Cal, 358 
FSupp 260 

Reporti neccfniy fai hniliicm tmraarHon in- 
yolfing oomomer may qualify m other an- 
tlionaed pmpoae 

US—Bereih v Retail Credit Co, Inc, DCCal, 358 
FSupp 260 

VlolatioB not ihomi 

US—Bebfaawv Gredit Bureau of PreaootU D C Anx, 
392 F Supp 1356—Todd v Amociaiied Gkedit Bu¬ 
reau Senn^ Inc, D CPa.. 451 FSupp 447, afld, 
CA, 578 F2d 1376, cert den 99 SCt 834, 439 
US 1068, 59 L Ed 2d 33 

Ky —Equifiu Services, Inc v Lamb; App, 621 S W 2d 
28. oert den 102 SO 1973, 456 US 927, 72 
LEd2d442 

N Y—Gnney Devdopment Omp v Takaen, 411 NY 
S2d 756;66AD2d 1008 

Act not applicable to ‘Vnanmifir reportf 
US-nBflthaw V Gredit Bureau of Preaoott, DCAnz, 
392 FSupp 1356 

Cal-Emenon v J F Shea Go, Inc, 143 GalRptr 
17a76CA3d579 

Pupoae 

US-Oonlcy v TRW Gredit Data. DCIU, 381 
FSupp 473—Boothe v TRW GredU Data, DC 
NY, 523 FSupp 631 

Anz—Antwerp DumoDd Exchange of Amenea, Inc v 
Better Bumem Bureau of Muioopa County, Inc, 
637 P 2d 733. 130 Am. 523 
Ky—Equifax Services, Inc v Lamb, App. 621 SW2d 
28. cert den 102 Sa 1973. 456 US 927, 72 
LEd2d442 

Okl—Denybeny v Retad Credit Go. 550 P2d 942 
Wash—Raior v Retail Credit Co. 554 P2d 1041, 87 
Waih2d5l6 
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Violation of Act ahown 

US—Millstone v O'Hanlon Reports, Inc, S28 F2d 
829 

Deletion of mformation 

SC—Hemngv Retail Credit Go, 224 SE2d 663, 266 
SC 4SS 

State Fur Oedit Reportug Act 
Me—Equi&x Services, Inc v Cohen, 420 A 2d 189, 12 
ALR 4th 2S1, cert den 101 SCt 1360,430 US 
916,67 LEd2d 342 

HeU not coanmen 

Am—Antwerp Diamond Exchange of America, Inc v 
Better Busmess Bureau of Manoopa County, Inc, 
637 P 2d 733, 130 Am 323 
710. US—US V Puntonen,DCNY,379FSupp 
332—D'Angelo v Wiloungton Medical Center. 
Inc, DCDel, 313 FSupp 1230 
Kan —Posley v Teleeheck of Kansas, Inc, 637 P 2d 
437, 6 Kan App 2d 990 

Reporia which affect commercial eligibility 
U S —Porter v Talbot Perluns Children’s Services, D C 
NY, 333 FSupp 174 

CMit card company revoking own credit card 
not “ c oai nm e r reporting agency** 

US—Wood V Holiday Inns, Inc, DCAla, 369 
FSupp 82, afU in part, revd m part on oth grds 
CA, 308 F2d 167 

Peruma adminiatermg Im-detector examination 
Ibr employment not “conmier reportmg 
agency" 

US—Feller v Retail Credit Go, DC Ga, 339 FSupp 
1233, afld.CA, S03F2d733 

Unreaaoaable harden on agenciea not ahown 
US—Retail Credit Go v Dade County, Florida, DC 
Fb, 393 FSupp 377 

No Inconnatency 

US—Retail Credit Go v Dade County, Florida, DC 
Fla. 393 FSupp 377 

Reporti anbilect to act 

US—Behhawv Credit Bureau of Prescott, D C Anz, 
392 PSupp 1336 

Wash—Rmor v Retail Credit Co, 334 P2d 1041. 87 
Wash 2d 316 

Thmafer of flies to other conamner reportmg 

N H —State v Credit Bureau of Nashua, Inc, 342 A 2d 
6401 113 NH 433 
Reports not aalyect to act 
US-Olkstad v Kdley, CACSl, 373 F2d 110»- 
Freeman v Southern Nat Bank, DC Tex, 331 
FSupp 94 

NJ—Knunholz v IRW. Inc. 360 A2d 413, 142 
NJSuper 80 

Retailer not cniiamfr reportmg agBMy 
US—Rice V Montgomefy Ward A Go, Inc, DC 
NC,4S0FSupp 668 

7.15. US—Porter v Talbot Perians Children's Ser- 
viees.DCNY.3S5FSupp 174-Dyiiesv TRW 
Credit Data, CACal, 632 F2d 3S-Uwlioni v 
Tram Union Credit Information Corp, DCMo, 
313 FSupp 19 

Acthm mat taaproper 

US-Middlcbiookiv Rctul Credit Co, D C Oa, 416 
FSupp 1013 

NY-Goodnough v Alexander's Inc. 370 NYS2d 
388, 82 Mnc 2d 662 

VIolatiQn Of Act dwwB 

U S —Greenway v Inibnnanon Dynamici, Ltd, D C 
Anz. 399 FSupp 1092 

Total aeapirthnwaifa not ihown 
U S —Hong Kong Export Ckedit Ins Corp v Dun and 
Bnchtrael.DCNY, 414 FSupp 133 
Copy to paraim aeddag credit 
Okl—Denybcny v Retail Credit Go. 330 P2d 942 

**OpiBioai ha writiiir 

Okl—Denyberry v Retail Credit Go. 330 P2d 942 
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Diiclonng flndmgi to conamner 
US—Millstone v O'Hanlon Reports, Inc, CAMo, 
328 F 2d 829 

Procurer 

U S —Middlebrooks v Retail Credit Co, D C Ga, 416 
FSupp 1013 

Confusion of computer credit reporta 
U S -Lowry v CrtdU Bureau, Inc of Georgia, D C 
Ga, 444 F Supp 341—Thompson v San Antonio 
Retail Merchants Asa'n, CATex, 682 F2d 309 
Liability only for failnre to fiollow reasonable 
procedures 

US—Hauser V Equifax, Inc, CANeh, 602 F2d 811 
Not reqnned to ducloae possession of records 
US—In re Gren, CACil. 633 F2d 823 
Cml and cnminal penalties 
U S —Matter of Application to Quash Grand Jury Sub¬ 
poena. D C Md, 326 F Supp 1233 
Court order 

U S —Matter of Application to Quash Grand Jury Sub¬ 
poena. D C Md. 326 F Supp 1233 

Provisions of the Act which require 
an agency to obtain an order of a court 
or the written consent of the person 
affected before issuing a consumer re¬ 
port to a party requesting it app]^ to a 
request therefor by government agen¬ 
cies 

7JO US—Bdshaw v Credit Bureau of Praoott, 
DC Anz, 392 FSupp 1336 

Grand jniy sttbpoena dncca tecum at court or¬ 
der 

US—In re Gnnd Juiy Proceedings, DCNJ, 303 
FSupp 9 

Grand jury anbpoena dncca teciun aa not court 
order 

U S —In re Grand Jury Subpoena to Credit Bureau of 
Greater Hanubuig, DCFa.. 394 FSupp 229 

Federal IVade Comialanon 
DC—FTC V libnager, Rctnl Credit Go, Mianu 
Bnncfa OflRoe, DC. 337 FSupp 347, revd, CA, 
313 F2d 988, 169 USAppDC 271—FTC v 
Manager, Retail Credit Co. Miami Branch Olfioe, 
CA, 313 F2d 988. 169 USAppDC 271 

Subpoena dneaa tecum not order 
N Y-^pplicatioa of TRW Credit Data, 413 NYS2d 
196^ 98 Misc.2d 940 
Ex perte order 

SC—Hernng v Credit Bureau of Columhia, 232 
SE2d 123, 272 SC 368 

Fonn of order 

US—In re Gnnd Jury Proceedings, DCNJ, 503 
FSupp 9 

Grand jury anbpoena u order 
US—US v Retail Credit Men's Ab'd of JKkiooville. 
DCFla, 301 FSupp 21 

Confidential financial information 
and reports of social service institu¬ 
tions, such as child adoption agencies, 
are not subject to disclosure under the 
Federal Fisr Credit Reporting Act 
which is keyed to deal with the com¬ 
mercial uses of consumer reports.^” 

7J5. US—Porter v Talbot Perfam Children's Sei^ 
Yioes, DCNY, 353 FSupp 174—Belshaw v 
Credit Bureau of Presc o t t , D C Anz, 392 F Supp 
1336 

Except as to juvenfles, there is no 
general policy preventng the full re¬ 
portmg of court records under the 
Act Accordingly, a credit reporting 


agency may lawfully report the record 
of an arrest or mdictment and a judg¬ 
ment of acquittal^” 

7JO U S —Fite v Retail Credit Go, D C Mont, 386 
FSupp 1043, afld.CA, 337 F 2d 384 

Intemil Revenue Semee 
US—US V Puntonen, DCNY, 379 FSupp 332 
735. US—Fitev RetailCreditGo.DCMoiit,3B6 
FSupp 1043, afld.,CA,S37F2d384 

The Act imposes a requirement that 
the user of credit mfomiation not ob- 
tam the mformation under false pre¬ 
tenses^^ Where information IS BO ob- 
tamed, there is a civil right of action 
agamst such user^^^ 

736 US—Kennedy v Border Ctty Sav A Loan 
Asa'n, CAOhiOb 747 F2d 367 
7J7 US—Kennedy v Border Qty Sav A Lonn 
Ass'n, CAOhUb 747 F2d 367 

Under a state consumer credit re¬ 
porting act, credit information con- 
cemmg business entities or mdividuals 
engaged m business m their business 
capacities and not as consumers, is not 
a “consumer credit reporf * withm the 
meaning of the act, as would subject 
one to liability dissemmatmg false 
or obsolete mformation about consum¬ 
er’" 

7J0 US—^Mende v Dun A Biadstieet. Inc, CA 
Cal, 670 F2d 129 

§ 3. Creation and Effect of Relation 
as between Agency and Its 
Subscribers 

Library References 
Credit Reportmg Agencies ^^2. 

§ 4. — Duty to Exercise Care and 
Diligence 

Library References 
Credit Reportmg Agencies ^8. 
poet 1053 

IL US-Gorngaav DimABiBditreet.DC1U.91 
FSupp 424 

Colo-Stiooi V. Retail Credit Co, 332 P2d 1023^ 38 
OoloApp 123 

Disdosnre to enmnunr 

US—Roremanv Retail Credit Go, Inc. DC Pa.. 428 
FSupp 643 

12. US—Sennov DunABncktreet;Iiic.,DCJC, 
267 F Supp 396—ThompiOD v S^ Anfenao Re¬ 
tail Maidiaiiti Ab'd, CATex., 682 F2d 509 

13. Ga—Howard v Dun A Bndatreet. Inc.. 220 
SEJd 702, 136GaApp 221 

14b US—Sennov Dm ABncktneLliic..DC8C, 
267FSupp 396 

Fla—Pan American Beak of Miami v O ig ood, App. 
383 So 2d 1093 

NegbgBBM wUl mat amatt ddkndito to UablU- 

ty 

US—Koial Snki, Lie v Dun A B r ad rt reet, he., 
DCWm, 389 FSupp 983 

§ 6. — Scope of Use of Infoxnap 
tion 

Library References 
Credit Reportmg Agencies ^8. 
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§ 5 MERCANTILE AGENCIES 

Page 1054 


page 1054 

28. Ovil liability of paraoa obtaining report 

US—Rioe V Montgomery Wird A Go. Inc, DC 
NC. 4S0FSUPP 668 

§ 7. Effect of Relation as between 
Agency and Third Persons 

page 1055 

A report by a mercantile agency 
must be complied with regard to the 
effect it will have on the rights of the 
person who is the subject of the re- 
port“* 

36A Neb—Bnrtdsv Reud Credit Oo, 17SNW2d 
292. ISSNeb 304.40ALR3d 1039 


N Y —Rjuidaccio v Reuul Credit Co. 372 N YS2d 4^ 
48 A D 2d 1007 

No hability where report lanied on order of 
court 

Kan—Kniuns CommiKioa on Qvil Rights v Sears, 
Roebuck a Co. S32 P2d 1263, 216 Kan 306 

lajniiGtive relief 

U S —Gieenway v Information Dynamics, Ltd, D C 
Anz. 399 FSupp 1092 

Burden of proof 

U S—Hong Kong Export Credit Ins Corp v Dun and 
Bndstreet, D C N Y, 414 F Supp 153 

Efidenee 

US-CoUini V Retail Credit Co, DCMich, 410 
FSupp 924—Equifox Inc v FTC, CA, 678 
F2d 1047 

Colo-Stiong V Retail Credit Co. 552 P2d 1025, 38 
ColoApp 125 


S 8. Actions by or against Agencies 
Library References 
Credit Reportmg Agencies 

38. US—Mallmckrodt Chemical Works v Goldman, 
SnehtaGo,DCNY,420FSiipp 231 

NY-Baldnoeiv Zenner. 113 N YS2d 178. 203 Misc 
40 

Fknd not ehown 

Oa.—Howard v Don A Brachtieet, Inc. 220 SE2d 
702, 136 Oa.App 221 

Various matters have been adjudi¬ 
cated in actions by third persons 

against mercantile agencies 

3BJL SC—Hemng v Credit Bureau of Oolumhia, 
237SE2d 381, 269SC 335 

ItataM Of qndUod piMl^e 

US—Sermo v Dun A Biadsinet, Ine, DCSC, 267 
FSupp 396 

Ckl—Tendkr v Dun A Bndstreet, Inc, 118 Gsl Rptr 
274k43CA3d788 


US—Senno v Don A BtathtieeC, Inc, DCSC, 267 
FSupp 396—Konl Salei^ bie v Dun A Brad- 
itreet, Inc, DCWv, 389 FSupp 985-Ackerley 
V Credit Bureau ofShendan, Inc, DCWyo, 385 
FSupp 658—Rice v Montgomery Ward ft Co, 
iKpDCNC, 450 FSupp 668 

GsL—Tcndler v Dun ft Bnditnet, Inc, 118 Cal Rptr 
274, 43 C A 3d 788 

Ql—T homai v Equifhz, Ine, 236 SEJd 154^ 142 
GaJkpp 422 

Or—Rclrebie Credit Aaa’n v Ciedithnft of Amcncn. 
lac, 570 P2d 379, 280 Or 233 

SdbBbrioB of ■fttes to Jury 

US—Sennov Dun ft Bnditieet, Inc, DCSC, 267 
FSupp 396 Oillnii v Retail Oredit Co, DC 
Mich. 410 FSupp 924 

Wasb-ftnor v Retail Credit Co. 554 P2d 1041, 87 
WailL2dS16 

No coit Of Mtloo uodw Hr Ckodlt Boporttas 
Act 

US—Wood V Holiday ImiA Ine. C A Ala., 308 F2d 
167 

NY—OniMyDevelopiiMntCbfp v TBkien,41l NY 
S2d 75ft 66 AD2d 1008 


DfluuaM for solution of Fur Credit Reportug 
Act 

US—Millstone v Ollanlan Reports, Inc, CAMo, 
528 F 2d 829 

N Y —Nitu V Credit Bureau of Rochester, Inc, 373 
NYS2d817. 84Muc2d277 

PoutoTe diwigfi not unc M obl e 

US—CoUins V Retail Credit Co. DCMich, 410 
FSupp 924 

Gal —Ememn v J F Shea Co, Inc, 143 Cal Rptr 
ITft 76CA3dS79 

Ltw of defumtion appheable 

Anz.—Ross V Gallant, Farrow ft Go, PC, 551 P2d 
79, 27 Anz App 89 

NJ—Knimholz v TRW, Inc. 360 A 2d 413. 142 
NJSuper 80 

Actnil dunugei 

US—Biyant v TRW, Inc, DCMich, 487 FSupp 
123ft aflU.CA, 689 F2d 72 

Waih-Rasor v Retail Credit Co, 554 P2d 1041, 87 
Wash 2d 516 


US—Thornton v Eqnifoz, Inc, CAArk, 619 F2d 
tool cart den 101 SCt 108, 449 US 833, 66 
LEd2d41 

Waih-Raaor v Retail Credit Co, 534 P2d 1041, 87 
Wash 2d 516 

Awird of oipeBioi 

U S —Lowiy V Credit Bureau. Inc of OeotgiB. D C 
Ga, 444 FSupp 541 

PuiutiTe dtBMgui r ecof ore ble 

US—Pendleton v Tians Union Syttons Corp, DC 
PU,76FR.D 192 

Fla -Pen American Bank of Miami v Oegood, App, 
383 So 2d 1095 


US—Kiblen v Retad Credit Go, DC Wadi, 76 
FR.D 402 

Theory of iction 

N Y —Gian^ Devdopment Corp v Taksen, 400 N Y 
S2d717. 92Miae2d76ft aflB 411 NYS2d 75ft 
66AD2d 1008 

Low ippHribk 

Ky—Credit Bureau of Pnlaaki County, Ine v LaVoie^ 
App. 627 SW2d49 


Plotatiff oot artltled to iRiaMiloo 
US—Fktev Retail Crsifai Go, DC Mont. 386 FSupp 
104S,afRL.CA,S37F2d384 

Ptoof of octiol doBogM nooeoMory 

US A cker fay V Credit BnreuiofSbendan, Inc, DC 
W^o, 3SS FSupp 658—ThonqMon v San Antonio 
Ratad Merehanti Asa'n, CATei, 682 F2d 509 

PmoM who hovi rtoodlog to Mi 

UK-Conlay v TRW Credit Data, DClIl, 381 
FSupp 473 


Bofiew 

Wh—S tem V Credit Bureau at hhlwauke^ App, 315 
NW2d 311, 105 WB2d647 

Douiigei not rirawu 

Ky —EqniAx Services, Ino v Lamft App. 621 S W 2d 
28, cert den 102 Sa 1973, 456 US 927, 72 
LEd2d442 

Attoroej fcei 

US—Lawhom v Ttus Union Credit Infonnation 
Goqi.DCMo. 519 FSupp 455 


MERCAPTANS. 

1 Sinilarly dcecnbed 

(1) “Mereaptan" is any of a senes of compounds of 
the general formula RSH, analogous to alcohols and 
phenols, but oontaming lulflir in place of oxygen —Shdl 
Development Co v Pure Od Co, DCDC, 111 
FSupp l97,20aCA.alTd 212F2d 45ft 94 USApp 
DC 86 

MERCHANDISE. 

In Goneral 

6 Mo—CJS eded re State v Lasswell. App, 311 
S W 2d 33ft 358, 359^tate v Laswdl. App, 311 
SW2d 356. 358, 339 

7. Mo—CJS Died li State v Lasswell. App, 311 
SW2d 3Sft 358, 359—State v Lasawell, App, 
311 SW2d 33ft 358, 359 

Ao a Noun 
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19 NY—Knapp V Realty Hotels. 95 NY S2d 227, 
229, 197 Miaa 60ft revd on oth grdi IW N Y 
S2d 17ft 277 AppDiv 977, reaxg den 100 NY 
S2d 1019, 277 AppDiv 1037—Utica Carting 
Stonge ft Contnctuig Co v World Are ft Ma- 
ime Ins Co, 100 NYS2d 941, 9H 277 App 
Div 483, 36 ALR2d 50ft reaig and app den 
102NYS2d 637, 278 AppDiv 629 

20. Similarly deflnod 

(1) “Merchandiae'’ ii somethmg to be bought or sold, 
the sulqeet of trade—Stnutsv Schlunm, 144 N Y S 2d 
229, 231 

21. Similarly defined 

(1) Mo—State V Lasswell, App, 311 SW2d 35ft 
338, 359 

N Y —Knapp v Realty Holds, supra, n 19 

23. Siunlerly defined 

(1) *‘Merchandiser n wares of commeroB or goods 
which are bought and sold m commerce —Oty of No- 
komisv Snuth, 219 NE 2d 77ft 777,74 01 App 2d 211 

page 1057 

27. Siiiillarly defined 

(1) Gommeraal commodities usually bought or sold 
—Ubca Carting Stonge ft Contracting Go v World 
Fire ft Marine Ins Co, supra, n 19 

31. N Y —Utica Cartmg Storage ft GoQtractmg Go v 
World Fire ft Marine Ins Go, upn, n 19 

32. Mo—CJS ertad la State V Lasswell, App, 311 
SW2d3Sft 338, 359 

30. NY—UocaCirtuig Storage ft Contmctiiig Go v 
World Fire ft Marine Ins Go, supra, n 19 

39. NY— Utica Cartmg Storage ft Contracting Go v 
World Fire ft Mamie Ins Go. supra, n 19 

40. N Y—Uoca Gutmg Storage ft Oontncting Go v 
World Fin ft Manne Ins Go, snpii. n 19 

44. Tangible artidee 

Mo-Stata V Larewen. App. 311 SW2d 35ft 358, 
359 
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62. Ohio—Gnnnell Carp v Bowen, 147 NE2d 657, 
660, 167 Ohm St 267 

64. Mo-Stata V LaanvelL App. 311 SW2d 356, 
358, 339 

69. Mo—CJS elladia State V LanweU. App, 311 
SW2d 3Sft 358, 359 
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The term may encompass agri¬ 
cultural or horticiDtural products.*^ ‘ 

87.1. Mo^-State V LaanveH. App, 311 8W2d3Sft 
358, 359 
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S8. Held iMrckandue 

(5) Piittacine birdi—Steiner v US, CACkI, 229 
F2d 745, 747—Duke v US, CACkI, 255 F2d 721 
724 

(6) US—US V StfombeiB, DCNY, 22 FRD 
513, 520 

(7) Foragn paetafe itamps— US v Wenhaupt. 
DCNY, 167FSUPP 211,213 

89. Hdd not mcrdundiae 

(6) Manincnpc of hutoncal work, notei and memo¬ 
randa—Knapp V Realty Hotek, lupra, n 19 

(7) Office reoordi—Stnun v Sdilimm, 144 NY 
S2d 229. 231 

(8) Sanden V U S, 389 P 2d 799, 802, 192 Kan 501 

90. SD—City of Gregory v Clauien, 99 NW2d 
883, 885, 77 ALR2d 1212 
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Crou Reference! and Phraiei 
Phrases 
94. Phnwi 

(4a) ‘‘Retailer of merchaiidiae" la a merchant who 
buys articia in inns or merehandiie in large quanhtiei 
and adli the same by angle article or m small quanb- 
tiei—Oty of Syracuse v Bronner, 133 NYS2d 153, 
161 

(6) “Shifting stock of merchandoe*' means a stock of 
merehandne sutgect to change from time to time, in the 
course of trade fay purchases, sales, or other transao- 
twns—Laderbuig v MiUer, 210 F 614^ 616, 127 
CCA 250 

57 CJ p 1144, note 51 

MERCHANT. 

As a Noun 

7. Md—^Fbod Center of St Loun v Village of War- 

son Woods, 277 SW2d 573, 577 

8 . Mo—Food Center of St Lous v Village of War^ 
son Woods, 277 SW2d 573, 577 
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15. Sinritarlj defined 

(1) Mo—Fbod Center of St Loins v Village of 
Wanon Woods, 277 S W 2d 573, 577 

17. Mined Iqretntntedenlmg with ink of km 
Conn—Mercami v PersNn, 280 A 2d 137, 140. 160 
Conn 468 

24. StariMydeftaed 

(1) One who buys and adb goods or oonunodities in 
a store, stand, shopi or other filed place u a usual and 
customary buameas and Ibr profit—CJ jS edednOty 
of FkMdell Hilb v Haidekopf, MoApp, 271 SW2d 
256^257 

28. Slidbrly dellMd 

(2) Va —Com v WytheviUe Knrtting Mills Emp 
Welfhre Aas'n, 79 SE2d 621, 624, 195 Va 663 
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99. So defined 

A 'teehanr is one who engages m econonuc enter¬ 
prise on a systematic bana, not merely an aolnted 
iianiaction—Newioo-WaUham Bank A Trust Co v 
Bcrien Motors, Inc, 327 NY82d 77. 80 l 68 Miic2d 
228.afid 347 NYS2dS68,7SMnc2dl03 
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IftMa of Mewhanta. 

73. llMaade aiid ntMl aeic^ 

(3) Retail merGhanC n one who acUa at retail only, 
and not (far male—Com v Wytheville Knittmg MiUs 
Emp Wellkic Asa'a. 79 SE2d 621, 624, 195 Va 663 

Aa nn Adttoetlve 
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Phrases: 


76. Phraaea 

(6) U S V The Reefer King. D C Wash 90 F Supp 
236, 237 

MERCHANTABLE. 

83 Kan —McAfee v City of Garnett, 469 P 2d 295, 
299, 205 Kan 269 

85 Kan —McAfee v City of Garnett. 469 P 2d 295, 
299, 205 Kan 269 

95 Aru—Peters v Macdinroli. 243 P 2d 777, 779, 
74 Anz 62 

“Salable” eqmeelent 

Kan—Fbote v Wikon. 178 P 43a 431, 104 Kan 
191—McAfee V Oty of Garnett. 469 P 2d 295, 
299, 205 Kan 269 

96 Aiiz —Peters v Maochiaroli, supra, n 95 

97 Anz —Peters v Maochiaroli. supra, n 95 
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99 Anz—Peters v Maccbiaroli. supra, n 95 
2. Anz—Peters v Macchisroli. 243 P2d 777, 779. 74 
Anz 62 

4. Phraeea 

(6a) A “merchantaUe title" is one free from n reason¬ 
able probability of litigation—May v Nyman, 278 
NE2d 97. 102, 3 IUApp3d 580 

MERE. 

16. Mich —City of Detroit v (jcneral Foods Coip. 
197 NW 2d 315, 322, 39 Mich App 180 

Mo—Conser v Atchison, T A SF Ry Go, 266 
SW 2d 587,593 

17. Conser v Alchiaon, T A SF Ry Co, 226 
SW2d 587, S93-City of Detrut v General 
Foods Gorp, 197 N W2d 315, 322, 39 Mich App 
180 

MERELY. 
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34 “Sunply” aynoayaioiis 
Nev—Peardon v Peardoo, 201 F2d 309, 328, 65 Nev 
717 

MERETRICIOUS. 

36. Ga—Hathcock v Hathcock. 287 SE2d 19, 22. 
249 Ga 74 

Adjective ftwia of aou “meretnx” 

NJ—Chiralstem v Onrelsteui. 79 A2d 884, 891, 12 
NJSuper 468 

Goaiei Aon Latin “neretriz” BMamag proab- 
tate 

Wash —In re Rdabonship of Eggeis, 638 P 2d 1267, 
127a 30 Wash App 867 

MERETRIX. A proatitate 

36.50. N J —Chudstan v Chmelstan, supta, n 36 

MERGE; MERGER. 

38. US—National Latex Pradnets Go V Son Rubber 
Go. C AOhio, 274 F2d 224, 249 
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Mdger 

50. US-CJS qnolaiu Shock V Gi1pin.DCin. 
ISO FSupp 471, 476, affd. CA, 255 F2d 912 

51. US-CJJS OMled la Shock V Gdpm,DCin. 
ISO FSupp 471, 47a affd, CA. 255 F2d 912 

Mergers are variously classified m 
the business worldi and such a merger 
may be horizontal,”' or it may be ver¬ 
tical,”^ or it may be a products exten¬ 
sion merger,”^ or it may be a geo¬ 
graphic market extension merger.”^ 
It may be a conglomerate merger,”^ 


MERIT 
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but the term “conglomerate merger” 
encompasses a variety of combina¬ 
tions ”® 

58.1 Defined or deaenbed 
(1) “Honzontal merger" is acqumtion of one compar 
ny another company producing same product or 
uimlar product and idling it in same geographic mar¬ 
ket 

US—US V Intenuoonal Td A Td Corp, DC 
Conn, 306 FSupp 76a 774—US v Pint Nat 
Bank of Jackaon, DC Miss, 301 FSupp 1161. 
1190 


(1) “Vertical meigei'' u acqumtion of one oompany 
which buys product fold by acquiring company or 
which sdls producf bought by acquiring umipaiiy— 
US V International Td A Td Corp, DCGoan . 306 
FSupp 76a 774—US v InternatiMial Td A Td 
Corp, D C Conn, 324 F Supp 19, 39 

(2) “Vertical merger^ u a merger between tiro firm 
that have a buyereeller rdannnship, that a, one pro¬ 
duces a product that is then sold to the other —U S v 
First Nat Bank of Jackson, DCIfua, 301 FSupp 
1161, 1190 

58 J. Defined or deaenbed 

(1) “Product extensron merger" n a merger between 
two firms which are not direct nvals but each of which 
produces a product that u functionally idated erther m 
mariertmg or in production to the other —U S v Fbat 
Net Bank of Jackson, DCMisa, 301 FSupp 1161, 
1190 

(2) A ‘Vroduct extension merga" a a merger that 
may enable significant mtegntun m the production, 
dntnbution or maiketiiig activities of the merging flnm 
—ADn-Chalinen Ml]| Oo v White Consol Induatres. 
Inc,CADd,414F2d50a518 

58A Defined or dcacrdied 

(1) “Geographic market extensun merger*' n a merg¬ 
er between two firms that produce ame product hne but 
do so m separate geographic maikeli and are not dmet 
nvab-US v Fust Nat Bank of Jackaon, DCBdai. 
301 FSupp 1161, 1190 
583. Defined or deaenbed 

(1) A merger other than honzontal orverticil—US 
V Inlemationkl Td A Td Ooip, DCGoan, 306 
FSupp 76a 774 


(2) A 


was not one of buyer and seller or duect eompetitor— 
General Foods Corp v FTC, CA, 386 F2d 93a 
944, cert den 88 set 1805, 391 US 919, 20LEd2d 
657 


A residual category of mergn m whieh all m er ger s 
are placed dwt do not fit anywhere dae and m vdnch 
there leeiiia to be no fimchonal or meenuifiil idation- 
ship between firmamvolved—US v First Nat Bank of 
Jackaon, DCMns, 301 FSupp 1161, 1190 
58.6. US—OeneidFbodsGoip V FTC.CA,386 
F2d 93a 94a cert den 88 SQ 1805, 391 US 
919, 20 L Ed 2d 657 


US—US V huenatioiid Td A Td Go. DCGoan, 
306 FSupp 76a 774 

MERIT. 
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73. Mont—State ex rd Bonner v Dnuict Oourt of 
Fnt Judmil Dnt m and for Lawn and dark 
Oounty, 206 F 2d 16a 172. 122 Moat 464 
75. Mont—Slate ex id Bonner v Dutnet Court of 
Fbst Judmal Dnt m and fir Lema nad Chik 
County, supra, n 73 
Sknilarly diiiiwf d 

(1) Uaiially,rewazddeserved—Stale ex id. Bonner V 
District Oouit of Tim Jndioial Dnt m and for Lewis 
and Glaik County, inpia, n 73 

(2) A mark or token of exedkaoe or approba t ion— 
State ex id Bonner v Dntnct Oont of Rist Judmal 
Dist in and for Lewn and Claik Gonnty, anpis, n 73 
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§11 MILITIA 

Pag* 1091 
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§ 12. Enllitment or Enrollment of 
Members, and Qualifica¬ 
tions Therefor 

81. IneHglbnfty for enlutmeBt or reenliitmaat 

US—Oallov Brown. DCRI. 445 FSupp 45—Lin- 

deunv Aleunder, C A N M, 663 F 2d 68 

82. Acdooa not reriewabk by otU oonrt 

US—Dunbp V Akin. DCTcnn, 376 FSupp 138 

US—Hanon v Afeunder, DC Aik, 478 FSupp 
1055 

88. Pfe—Joyoe V OuenUier, 351 A 2d 331. 23 Pa 
Cmwlth 256 

§ 13. Term of Service and Discharge 

page 1093 

20. NY—Nntal V Hananer. 115 NYS2d 75. 203 
Mne 89, mod on oth gidi 121 NYS2d 712, 
282 AppDiv 7, reaig den and qip gr 122 
NYS2d 817, 282 AppDiv 684, revd on oth 
gnh. 124 NE2d 94, 308 N Y 146, cert den 73 
SCl 894, 349US 962. 99 LEd 1284 

BaAnal of recnlfatMot 

US—Nenmth v ndton, DCOa^ 443 FSupp 411, 
afld.CA., 615 F2d 196 

2S. To ndnee pilot a tres g tfc to lerd antbo- 

UB—Govinglon v Andcnon. CAOr, 487 F2d 660 

Various other matters relatmg to the 
disdiarge of members of the mihtia 
have bM adjudicated 

2SJ. US—Jofamon v Land. CAWaih, 435 F2d 
493-Davw v Vandiver. CAGa^ 494 F2d 830 

NY-BoliiigT'nod^ner, 277 NYS2d 168, 52 
llw:2d74S 

NY-Bolmg V RockdUler, 277 NYS2d 168, 52 
Mm 2d 745 


Pennon nghti are restod 
Cal—Santin v Crenston. 59 CalRptr 1, 250 C A 2d 
438 

Liberal approach 

NJ—Doerrv State, 322 A 2d 491. 129 NJ Super ISO 
Pay from pnrate employeri 
U S —Hilliard v New Jeney Army Nat Guard, D C 
NJ, 527 FSupp 405 

Ala —^White v Aiaocuted Indiiitnei of Alabama. Inc, 
373 So 2d 616. 8 ALR4th 696 

Qaaliiying for diaability aimnity 
US—Poloi V US. 621 F2d 385, 223 CtO 547. 
overruling Allen v United States. 571 F2d 14, 215 
Cta 524 

32. US—PattiUo V Schlemger, CACsl, 625 F2d 
262 
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33. US—Aleunder v Pmto, NY. 97 SCt 1345, 
430US 634, 51 LEd2d694 

Right of atate emplosrees to differential pay 
NJ—Amantia v GentweU, 213 A2d 251, 89 NJSu- 
per 7 

36. US—Pbloev US.621 F2d 385.223Cta 547 
Mich—Brown v State. Dept of Military Afbin. 191 
NW2d 347. 386 Mich IH eeit den 92 SCt 
1256, 405 US 99a31 LEd2d4S7 

§ 16. Unauthorized Military Orga¬ 
nizations 

49. US—VietnameKl^shennen'i An'n V Knights of 
the Ku Klux Rian, DCTex, 543 FSnpp 198 

Statnte oonatmed 

US—Vi etnam es e Fishennen's Ass’n v Knights of Ku 
Klux Klan, DCTex. 518 FSupp 993 
SI. NY—Application of Cassidy. 51 NYS2d 202, 
268 AppDiv 282, reaig den 63 NYS2d 840k 
270 AppDiv 1046.aflcl 73 NE2d 41, 296 NY 
926 

§ 18. Armories, Drill or Camp 
Grounds, and Rifle Ranges 

Library References 
Militia ^17 


Ravksr hy coarta 

NY-Bolmg V RockcfUler, 277 NYS2d 168, 52 
MiMJd745 

US-Hotanes v HoAtaiaii. CAMiim, 429 F2d 34 

NJ—Onaev New Jeney Army Nat Guard, 286 A2d 
736, 118 NJ9imer ISO 

US—Dunlap v Slate of Tcdil, CATenn, 514 F2d 
1301 revd on och gidL 96 SCt 2099, 426 US 
312.48 L Ed 2d 660 

Gownor may oiaiclia diacnthm 
US-Kulan v Gdlaway, CANY, SIO F2d 274 
IMaatfoa ivon aepaiatlon 
UJ— Tfimes iB e v Dnnlip, Teu. 96 SCI 2099. 426 
U1312,48LEd2d660 


US—Lmdcaan v Alexander. CANM, 663 F2d 68 

{ 14^ — Pby and Allowances 


3L US^AlexMder v Flom, NY. 97 SQ 1345, 
430US 634,SlLEd2d 694—Gnagyv US,634 
F2d 574, 223 Cta 242 


R e rtw ai l psy 

Gal—Sntm v Craulon, 59 GiJRpCr 1, 250 CA2d 

438 

Midi-Uwa V StaUk 90 NW2d 856, 352 Mich 
42 2 M oo n V Depaitmeni of Mihtaiy Albirs, 247 
NW2d 801.398Mieh 3H app oAer leoand 278 
NW2d711.ISMiehApp 657 
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Liability on the bond of a National 
Guard officer m charge of expendi¬ 
tures may be imposed where the offi¬ 
cer expends pubhc funds without re- 
ceivmg proper vouchers or receipts 

623 Or—Secretaiy of State V Hanoverlns Co,411 
P2d 89. 242 Or 541 

US-Athu V US, 597 F2d 722. 220 Oa 96 
6S. Ill—Loomis V Keefan, 80 NE2d 368, 400 Dl 
337 

Amoiy held by etate m g o yenawatal capaaty 
Msai—Com v Mimchmetts TtunpilEe Aulbonty, 206 
NE2d 74,349 Mass 1 

67. Slatate cnatuig atate annory board held 
valid 

Ill—Looms V Kedin, supn, n 65 
StatM of board and its p r o per t y 
Mont—State ex rd Olienv Montana Armory Bd. 275 
P2d6S2, 128 Mont 344 

Acboaa for uyinas 

(1) Pleading 

Wo—M^ieraa v Milwaukee County, 159 NW2d 86. 
39Wis2d311 

(2) Burden of proof 

N Y-Zayoek v State, 382 NYS2d 867, 86 Miac2d 
701 

Wh—M iyenia v Milwaukee County, 159 NW2d 86, 
39Wis2d 311 


68. US-Moms v McChddin. CAVa. 353 F2d 
866 

Pnrpoae of act 

(3) Other statements 

US-Allenv US. 571 F2d 14, 215 Cta 524—Sto¬ 
rey V Office of Penonnel Management, C A Oa, 
654 F2d361 

Diacharge proper 

US—Davuv Vandiver, C A Oa, 494 F 2d 830—Onap 
gy V US, 634 F2d 574, 225 QO 242 

Termiiiation illegal and improper 
US—Bollen v National Guard Buieau, DCPa, 449 
FSupp 343 
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Under a federal statute givmg feder¬ 
al employee status to national guard 
techmcians, pay scales are governed by 
the statute rather than by federal pei> 
sonnel regulations ’ 

713 US—Wnghtv US Qvil Service Commiaon. 
DCInd, 442 FSupp 1274 

HaaidoM ifarty pay 

US-Gnamello V US, 475 F2d 64a 201 CtO 129 
Statement of NatMmel Goard Chief 
US-Mdms V MeCaddin, CAVa, 553 F2d 866 
Retarement 

U S —Storey v Office of Perronnd Management, D C 
Ga. 519 FSupp 54. afld, CA, 654 F2d 361 

A avilian technician may be dis¬ 
missed when he ceases to hold the 
requisite “mihtaiy grade” because he 
IS reassigned to a military umt from 
which the dvilian duties cannot be per¬ 
formed 

71.10 U S —Maitekm v Temidck C A Colo, 747 F 2d 
1348, cert den lOS SQ 2675. 86 LEd2d 694 
75. NY—Stiewnan v State, 176 NYS2d 702, 6 
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NY—Butler v Stttc, 264 NYS2d 579, 24 AD2d 
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AD2d 897 

Refraal to rant innory hdd renaonnble 
D Clones V Dntnct of Columbia Aimoty Bd. C A, 
438 F2d 138, 141 USAppDC 297 

82. Dmcbarge from avihan employment 

US—Chaudomv Atkmaon, CADd, 494 F2d 1323 

§ 19. Discipline and Training 

86. US—NeSmith V FdtDn,CAGa,61SF2d 196 

Order to octave duty held not abnee of dmere- 

US-Shadlev US, DCPa, 315 FSupp 102 
88. US—Miller v RodufeOer, DCNY, 327 
FSun> 542 
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93. Conrt review of nmt commander^ deterni- 

US-^oheoeur V Laird, DCMum. 344 FSnpp 1125, 
afld.CA,462 F2d 1234 

Other matters respecting regula¬ 
tions have been adjudicated”^ 

983. Hairleagdi 

u S —Oianatauo V Whyte. C A Conn, 426 F 2d 908, 
oeit den 91 SQ 234, 400 US 941. 27 LEd 2 d 
244—Hennig v US, DCID, 385 FSupp 1138 
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US—Brutonv SchnipLc^ DCMich, 370FSapp 11S7 
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371 FSupp 1349—Hennig v US, DCDl, 383 
FSnpp 1138 

US-^BnUon v Schnipkc. DCMich. 404 FSupp 
1032 

§ 20. -Mllitaiy Offenses 

9. Jadlaal rerlaw 

US—NeSmth v Fjolton. CAOi, 613 F2d 196 

§ 21. Service 
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18. US^tivtn-Rodniaa V Oommuidiiig Officer, 
FintUS Anny, CAPuertoRieok 596 F2d308 
Ind—State ex rd Bimigm v Morgan Superior Oonit, 
231 N£2d 316^ 249 bid 220 
Maa-Biady v State; 91 So2d 7S1, 229 Mim 677 

20. NJ^Adaimv Adantie County, 33 A 2d 168,23 
NJMae 291, ravd on oth 62 A 2d 162, 
137 NJ Law 648 
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21.5. us—Sullivan v Mann, DCPa, 431 FSupp 
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US—Fbxv Brawn,CANY,4Q2F2d837,cert den 
89 SQ 1219, 394 US 938, 22 LEd 2d 471 

Adfaaee aodflcatioB of orden to report 
US-Fbxv Biowii.CANY,402 F2d 837,oert den 
89 SQ 1219, 394 US 938, 22 LEd2d 471 

Vmlatioii of oeat appearaiiee rule 
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cert den 91 SQ 234,400 US 941, 27 LEd2d 
244 

Banih V Bennett, 330 F Supp 1248 
Abaeoco tnm tnieng aoBBOBS 
US—Papawannou v Gomnianding Officer, lit US 
Aniy.CA]U, 309 F2d692-Han V Fry, C4 
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98 SQ 1488, throe enea, 433 US 924, 33 
LEd.2d 317 

Mna-McBride v Sroie; 73 So2d 134, 221 Maa 308 
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US—Aaron v Cooper, DCArk, 136 FSupp 220 
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269 CA2da03 
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SL Col—Soman v Guy of Loa Angdes, 73 GU 
fcptr 24a269CA2d803 
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g 22. liability of State or Po¬ 
litical Divisions for Injuries 

58. NY-Newiadony v State; 93 NYS2d 24. 276 
AppDiv 39 nunranv Snie; lllNYS2dS90. 
279 AppDiv 970—Long v Slate, 143 N YS2d 
433, 208 Mw 703 
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364 P2d7l4,29 0rApp 477 
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87Waih2dB64 
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909 
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396, 129 ALR 905 
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63. Fla —State v Florida State Imp Comniisiioa, 47 
So 2d 627 
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Ga—State v Han. 80 SE2d 308, 210 Oa. 348 
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80 lU—Looma v Keehn, 80 NE2d 368, 400 Ul 
337 

pegelim 

91. Wntmg not aeceairy 
NY-Zaycakv State, 382 N Y S 2d 867, 86 Mae 2d 
701 
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Sute of N Y v Federal Labor Rdadani Authori¬ 
ty. CA. 683 F 2d 43. cert den 104SQ 323,464 
US 1007, 78 LEd 2d 708 
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Wyo—State ex id Peanon v Kaiaen, 401 P2d 934 
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Wyo—SUU ex id Peanon v Huaen, 401 P2d 954 
47. Aecmed nay waive right 
Wyo—State ex id Peanon v Hansen, 401 P2d 934 
52. NY—State ex rel Sage v Montoya, 338 P2d 
1031, 63 NM 416 
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not in Me^ aervice 

US—Raimiaien v Scamaia, CAGolo, 432 F2d 346 
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73. Right to olqect to trial before w mnuny 
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Gal—ApplKaban of Falacw, 48 GdRptr 30; 238 
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81 Charge bdd proper or rnfficunt 

Wyo—Sute CK id Peanon v Hansen, 409 P2d 769 
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25 Or-^ohnson v State; By and Ihrouih Nd 
Giiard. 364 P2d7I4.29 0rApp 477 

Imnnmity nnder compact between two atatee 
US—Boyer v Chaloiu, DCNY, 288 FSopp 366 
NY—Dorr V Gibaon, 145 N Y S 2d 48,208 Mac 262 
Sovereign Immnmty 

US—Knusev Rhodea, C A Ohio, 471 F2d43a revd 
94 SQ 1683, 416 US 232, 40 L Ed 2d 90, ^ip 
after remand C A, 370 P2d 363, applicdion for 
stay den 98 SQ 29. 434 US 133S, S4 LEd2d 
47. cert den 98 SQ 1488, thne cuea, 433 US 
924. S3 L Ed 2d 317 

Statute held inapplicable to go vernor 
US—Knusev Rhodes, C A Ohio; 471 F2d430; nvd 
94 SQ 1683, 416 US 232. 40 L Ed 2d 90, app 
after remand CA, 370 F2d 363, qiplicitiOB 
suy den 98 SQ 29. 434 US 133S, S4 LEd2d 
47. cert dea 98 SQ 1488, three cesei. 433 US 
924,35 L Ed 2d 317 

26. Mo—Cdtton v Iowa Mnt Liability Ins Co, 
App,260SW2d43,txaiaf 251 SW2d246, 363 
Mo 400 

Or—Johnson v State. By and Through Nat Guard. 
364 P 2d 714, 29 Or App 477 

28. No nnmuiity mdea act perfttmed imder 
tawfU mlltaiY order 

Wa>-MBZuidc V Skaar. 210 NW2d 691, 60 Wu2d 
420 
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48. US-Boyerv Chaloux, DCNY. 288 FSupp 
366 

46. Staadttd applied 

US-auDdainv Atkuaon. DC Del, 406 FSupp 32. 

The doctnne of ‘‘official immnmly” 
will not bar an action for negbgence 
against national guardsmen actmg m 
them official capacities where a civil- 
lan's complamt is for inaction or inatr 
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